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1. INTRODUCTION

For the purpose of protecting approximately 420,000 residential, commercial and

industrial natural gas customers of Duke Energy Ohio, Inc. ("Duke" or "Utility") from

unlawful charges, the Office of the Ohio Consumers' Counsel ("OCC"), the Kroger

Company ("Kroger"), Ohio Manufacturers' Association ("OMA"), and Ohio Partners for

Affordable Energy ("OPAE")1 respectfully request this Court to reverse, vacate or

modify the decision of the Public Utilities Commission of Ohio ("PUCO" or

"Commission") in these cases. The PUCO's decision allowed Duke to charge customers

$55.5 million for environmental investigation and remediation costs for the cleanup of

coal tar residues caused by two manufactured gas plants ("MGP") that have not produced

gas in more than 50 years, and thus were not used and useful in providing utility service

to current and future customers.

The two MGP facilities are located in Cincinnati, and are known as the East End

and West End MGP sites. They have been defunct since 1963 and 1928, respectively. In

fact, many of Duke's current customers were not even alive or businesses were not in

existence when Duke's predecessors operated the MGP facilities that caused the

contamination, the clean-up of which the PUCO has authorized Duke to charge to

customers.

Since 1911, Ohio utility customers have been protected by Ohio's public utility

law, which balanced utility charges against consumer protection by not requiring

customers to pay utilities for costs that are not incurred to provide those customers with

current public utility service. Specifically, the PUCO's ratemaking statute, Appx. at

1 Collectively "Joint Appellants."



000275 - 000278, R.C. 4909.15, has protected customers from being charged and for

paying for the costs associated with facilities that are not used to provide current service

to customers. Appx. at 000275 - 000276, R.C. 4909.15(A).

The PUCO on November 13, 2013 ignored the ratemaking law, Ohio Supreme

Court precedent, as well as the PUCO's own decisions, and required customers to pay

$55.5 million in unlawful MGP-related investigation and remediation expenses. This

Court sits as customers' last line of defense against the unlawful charges approved by the

PUCO. Where the PUCO has disregarded Ohio law and precedent, as it has here, this

Court on appeal must step in. On many occasions this Court has reminded the PUCO

that it is a creature of statute, and must act within the confines of the statutory scheme put

in place by Ohio's General Assembly. Canton Storage and Transfer Co. v. Public Util.

Comm., 72 Ohio St.3d 1, 5, 647 N.E.2d 136 (1995). In the cases below, the PUCO failed

to adhere to the limits of the law; therefore, the PUCO's decision must be reversed,

vacated, or modified to protect Duke's natural gas utility customers, and to uphold the

law.

II. STANDARD OF REVIEW

Under Appx. at 000273-A R.C. 4903.13, the Court may reverse, modify or vacate

a PUCO order if that order is "unlawful or unreasonable." The standard of review

applicable to a PUCO order will turn on whether the issue presented is a question of law

or one of fact. Office of Consumers' Counsel v. PUC, 58 Ohio St.2d 108, 118, 388

N.E.2d 1370 (1979).

Where the issue before the Court presents a question of law, the Court will review

the issue de novo, giving the Court "complete, independent power of review." Id. Under a

2



de novo review, the Court will pursue a "more intensive examination" of the legal issues

than it would in a review of factual issues. Id.

Joint Appellants raise only questions of law in this appeal. Accordingly, this

Court should use a de novo standard of review to decide whether the PUCO's Order was

unlawful or unreasonable. Grafton v. Ohio Edison, 77 Ohio St.3d 102, 105, 671 N.E.2d

241 (1996); Cleveland Electric Illuminating Co. v. Public Util. Comm., 76 Ohio St.3d

521, 523, 668 N.E.2d 889 (1996); Industrial Energy Consumers of Ohio Power Co, v.

Public Util. Comm., 68 Ohio St.3d 559, 563, 629 N.E.2d 423 (1994).

III. STATEMENT OF FACTS

Manufactured gas plants began appearing in the United States in the early 1800s.

Direct Testimony of Bruce M. Hayes at 17, Supp. at 000019, OCC Ex. No. 14.

Manufactured gas plants produced methane from various raw materials, including coal,

oil, and in some cases blending with natural gas to assure a consistent quality. Id.2 The

manufactured gas was, like natural gas, used for illumination (as in gas lamps before

electricity was introduced) and eventually for other purposes. But the manufacturing

process created pollutants that were left in the ground at MGP sites since the beginning of

manufactured gas process, up to as long as 170 years ago.3

Duke's East End and West End MGPs began operation in 1884 and 1843 and

continued to operate until 1963 and 1928, respectively. Direct Testimony of Jessica

2 Citing New York State Department of Environmental Conservation, New York State's
Approach to the Remediation of Former Manufactured Gas Plant Sites (2008), available
at http://www.dec.ny.gov/docs/remediation_hudson_pdf/nysmgpprogram.pdf (last
accessed Jan. 16, 2013).

3 From 1843 to 2013
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Bednarcik at 5, Supp. at 000052, Duke Ex. No. 21, Duke Energy Ohio, No. 12-1685-GA-

AIR, et al. (July 20, 2013), see also Supp. at 000104, Tr. Vol. I at 183 (Bednarcik) (Apr.

29, 2013). While there has undoubtedly been contamination at these sites since

manufacturing process commenced, Duke only began to investigate and remediate these

sites in 2008 (East End) and 2010 (West End). Staff Report of Investigation at 36-37,

Supp. at 000060-000061, Staff Ex. No. 1, Duke Energy Ohio, No. 12-1685-GA-AIR, et

al. (Jan. 4, 2013).

Duke initially sought PUCO authority to defer its site investigation and

remediation costs in 2007 in Case No. 07-912-GA-AAM. Duke deferred $62.8 million in

investigation and remediation costs for the MGP sites through the end of 2012, including

carrying costs. Third Supplemental Testimony of William Don Wathen, Jr. at 3, Supp. at

000090, Duke Ex. No.19C, Duke Energy Ohio, No. 12-1685-GA-AIR, et al. (Apr. 22,

2013); see also Supp. at 000094, Tr. Vol. III at 746 (Wathen) (May 1, 2013). In the cases

below that are subject of this appeal, Duke then proposed to charge those costs to

customers over three years through a Rider ("MGP Rider').

Duke's claims for MGP costs were challenged by Joint Appellants and other

parties for both legal and evidentiary reasons.

On November 13, 2013, the PUCO issued its Opinion and Order in the above-

captioned matters, authorizing Duke to charge customers nearly $55.5 million in

environmental investigation and remediation costs for the two MGP sites. Tariff pages,

PUCO Tariff No. 10 at Exhibit 1, Supp. at 000096, Duke Energy Ohio, Nos. 12-1685-

GA-AIR, et al. (Nov. 27, 2013). Those two sites have not been used and useful in

providing utility service to customers in over 50 years. Direct Testimony of Jessica

4



Bednarcik at 5, Supp. at 000052, Duke Energy Ohio, Nos. 12-1685-GA-AIR, et al.; see

also Supp. at 000104, Tr. Vol. I at 183 (Bednarcik) (Apr. 29, 2013).

IV. LAW AND ARGUMENT

Proposition of Law 1

The PUCO Erred By Authorizing Duke To Charge Customers For
Investigation And Remediation Expenses Related To Manufactured Gas
Plants That Were Not Used And Useful, And That Were Not A Cost To The
Utility Of Rendering Public Utility Service During The Test Year, In
Violation Of Ohio Law, Including, But Not Limited To, R.C. 4909.15.

A. The PUCO erred when it disregarded Ohio law, R.C. 4909.15(A)(1), that
mandates only costs incurred from plant that is "used and useful" in
rendering utility service may be collected from customers.

This Court has on numerous occasions reiterated the axiom that the PUCO is a

creature of statute, and as such may only exercise the authority specifically set forth by

statute. Cleveland Electric Illuminating Co. v. Pub. Util. Comm., 42 Ohio St.2d 403, 330

N.E.2d 1(1975); Dayton Conamunications Corp. v. Pub. Util. Comm. (1980), 64 Ohio

St.2d 302, 307, 414 N.E.2d 1051 (1980), Consumers' Counsel v. Pub. Util. Comm., 67

Ohio St.2d 153, 166, 423 N.E.2d 820 (1981); Montgomery County Bd. of Comm'rs v.

Pub. Util. Comm., 28 Ohio St.3d 171, 503 N.E.2d 167 (1986); see also Pike Natural Gas

Co. v. Pub. Util. Comm., 68 Ohio St.2d 181, 429 N.E.2d 444 (1981); Werlin Corp. v.

Pub. Util. Comm., 53 Ohio St.2d 76, 372 N.E.2d 592 (1978); Ohio Pub. Interest Action

Group, Inc. v. Pub. Util. Comm., 43 Ohio St.2d 175, 331 N.E.2d 730 (1975).

That relevant statutory authority in this case begins with Appx. at 000275 -

000276, R.C. 4909.15(A)(1), which provides:

(A) The public utilities commission, when fixing and determining just and
reasonable rates, fares, tolls, rentals, and charges, shall determine:

(1) The valuation as of the date certain of the property of the public utility
used and useful or, with respect to a natural gas, water-works, or sewage
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disposal system company, projected to be used and useful as of the date
certain, in rendering the public utility service for which rates are to be
fixed and determined. (Emphasis added).

This section of the law requires a determination that the "property" in question must be

used and useful as of the date certain and that it is used to render the public utility service

for which rates are being determined. If the "property" is not being used or is not useful

to provide the public utility service that is the subject of the rate proceeding, as of the

date certain, then such property cannot be included in that valuation or the setting of

rates.

Appx. at 000275 --- 000278, R.C. 4909.15 provides no exceptions to the

applicability of the used and useful standard in Ohio ratemaking. In the instant

proceeding, the MGP facilities in question had not operated since 1928 and 1963. Those

facilities, therefore, could not possibly be considered to have been used and useful in

rendering public utility service as of the date certain, which was March 31, 2012.

Despite this clear directive, the PUCO created an exception to the statute. It

stated:

Therefore, in light of the circumstances surrounding the two MGP sites in
question and the fact that Duke is under a statutory mandate to remediate
the former MGP residuals from the sites, the Commission finds that R.C.
4909.15(A)(1) and the used and useful standard applied to the date certain
for rate base costs is not applicable to our review and consideration of
whether Duke may recover the costs associated with its investigation and
remediation of the MGP sites.

Opinion and Order at 54, Appx. at 000125, Duke Energy Ohio, Pub. Util. Comm. No.

12-1685, et al., 2013 PUC LEXIS 259, at 128-29 (Nov. 13, 2013) (emphasis added).

The PUCO's determination that Appx. at 000275 - 000276, R.C. 4909.15(A)(1)

was not applicable to its review, constitutes legal error. Appx. at 000276 - 000277, R.C.
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4909.15(A)(1) does not state any circumstances under which it can be disregarded.

Unless and until an exception exists, the only reasonable interpretation of this law is that

it is applicable in all circumstances. There is no basis to recognize MGP-related

"property" -- or the costs related to it -- in rates because that property was not used and

useful in rendering public utility service during the time frame in question.

Construing Appx. at 000275 000276, R.C. 4909.15(A)(1) as it did, the PUCO

rejected the statutory arguments presented by the Joint Appellants, other intervenors and

even the PUCO's own Staff, that the used and useful standard was applicable to

environmental investigation and remediation of property contaminated by long-defunct

MGP operations. The PUCO misinterpreted the law and effectively created an exception

to R.C 4909.15(A)(1) where no such exception is permitted. The PUCO held that the

costs of cleaning up defunct property are "separate and unique from the determination of

used and useful on the date certain utilized for defining what will be included in base

rates for rate case purposes." Id. at 53, Appx. at 000124. The application of the used and

useful standard in Appx. at 000275 - 000278, R.C. 4909.15 is not discretionary. Rather,

it is mandatory, as evidenced by the use of the word "shall." Appx. at 000275 - 000276,

R.C. 4909.15 (A)(1); see also Columbus Southern Power Co. v. Pub. Util. Comm., 67

Ohio St.3d 535, 540, 620 N.E.2d 835, (1993) (citing Gen. Motors Corp. v. Pub. Util.

Comm. (1976), 47 Ohio St.2d 58, 351 N.E. 2d 183).

Thus, it is clear that the legislature intended the used and useful standard to be a

mandatory standard applied to all property that a utility seeks to include as part of its rate

base, or seeks to collect associated costs from customers. This is a mandatory check and

balance to protect customers. The Ohio Supreme Court has held that:
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When interpreting a statute, a court must first look to its language and
apply it as written if the meaning is unambiguous. State v. Lowe, 112
Ohio St.3d 507, 2007 Ohio 606, 861 N.E.2d 512, 9[ 9. "[T]he word "shall"
shall be construed as mandatory unless there appears a clear and
unequivocal legislative intent that [it] receive a construction other than
[its] ordinary usage." Ohio Civ. Rights Comm. v. Countrywide Home
Loans, Inc., 99 Ohio St.3d 522, 2003 Ohio 4358, 794 N.E.2d 56, 9[4,
quoting Dorrian v. Scioto Conservancy Dist., 27 Ohio St.2d 102, 271
N.E.2d 834 (1971), Paragraph one of the syllabus.

State v. Smith, 131 Ohio St.3d 297, 2012-Ohio-781, 964 N.E.2d 423, 9[ 9. Although the

PUCO attempts to distinguish expenses associated with defunct property from the

inclusion in rate base of that property in its interpretation of Appx. at 000275 - 000276,

R.C. 4909.15(A)(1), it is clear that the PUCO's primary basis for its conclusion is

because of the "circumstances" tied to an unreferenced "statutory mandate" to clean up

the sites. But the PUCO's holding unlawfully modifies the public utilities law, R.C.

Appx. at 000275 - 000276, 4909.15(A)(1), which the PUCO must follow.

This is an outcome this Court did not permit in another case because to do so

would have negated the law to deregulate the electric generation industry. In that case,

the Court held that the PUCO could not assert authority over the utility's application

because the application included electric generation which had been removed from

PUCO regulation. Indus. Energy Users-Ohio v. Pub. Util. Comm., 117 Ohio St.3d 486,

2008-Ohio-990, 885 N.E.2d 195, 16. Similarly, the PUCO's decision in the case at bar

should not be upheld.

Based on the above precedent, the PUCO improperly exceeded its statutory

authority in the Duke rate case proceeding by creating an exception that would permit it

to disregard the "used and useful" requirement of Appx. at 000275 - 000278, R.C.

4909.15. This Court should reverse, vacate or modify the PUCO's decision in the cases

below. The Court should find that because the MGP-sites were not used and useful in the
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provision of utility service to current distribution customers, the expenses related to those

properties cannot lawfully be charged to customers.

B. The PUCO erred by authorizing Duke to charge customers for
Manufactured Gas Plant investigation and remediation expenses that
were not a cost to the Utility of rendering Pulblic Utility service during the
test year, in violation of R.C. 4909.15(A)(4) and (C)(1).

There is no question that the MGP-related investigation and remediation costs at

issue in the instant proceeding were presented to the PUCO as part of a public utility rate

case application, Supp. at 000 107 - 000110, Duke Ex. No. 1, Pre-filing Notice at 1-4

(June 7, 2012), and that the ratemaking formula under Appx. at 000275 - 000278, R.C.

4909.15 was applicable to the PUCO's decision in this rate case proceeding.

According to Ohio ratemaking law, the utility has the burden to prove that the

costs that have been incurred are costs that were incurred for rendering public utility

service. Opinion and Order at 58, Appx. at 000129, Duke Energy Ohio, Pub. Util.

Comm. No. 12-1685, et al., 2013 PUC LEXIS 259, at 141 (Nov. 13, 2013).

Appx. at 000276, R.C. 4909.15(A)(4) states that:

(A) The public utilities commission, when fixing and determining just and
reasonable rates, fares, tolls, rentals, and charges, shall determine:

(4) The cost to the utility of rendering the public utility service for
the test period used for the determination under division (C)(1) of
this section, less the total of any interest on cash or credit refunds
paid, pu.rsuant to section 4909.42 of the Revised Code, by the
utility during the test period.

Appx. at 000277, R.C. 4909.15(C)(1) states:

Except as provided in division (D) of this section, the revenues and
expenses of the utility shall be determined during a test period. The utility
may propose a test period for this determination that is any twelve-month
period beginning not more than six months prior to the date the application
is filed and ending not more than nine months subsequent to that date. The
test period for determining revenues and expenses of the utility shall be
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the test period proposed by the utility, unless otherwise ordered by the
commission.

The critical component of these subsections of Appx. at 000275 - 000278, R.C. 4909.15

is that the costs determined for inclusion in rates must be costs incurred in "rendering the

public utility service for the test period."

The PUCO's decision that authorized charging clean-up costs for defunct property

to customers even though the defunct property itself could not be included in rates was

also tied to the "circumstances" unreasonably relied upon by the PUCO that the cleanup

of the MGP sites was allegedly mandated by environmental law. But the public utility

ratemaking law does not allow for any exception, for federal and state rules and

regulations requiring remediation, or otherwise. There is no basis to conclude that clean-

up mandates may over-ride or change Ohio's ratemaking law that facilities must be used

and useful for rendering public utility service to allow a utility to collect from customers

any costs associated with those facilities. Moreover, even, assuming arguendo, that an

environmental law mandate to clean up the sites exists in this proceeding, it is applicable

solely to the utility, and is not a mandate to collect the costs associated with the

remediation and investigation from customers.

These remediation and investigation costs relate to past periods of service

(decades ago), not present ones. Consequently, Duke did not meet the requirement of

this subsection and the PUCO erred by authorizing Duke to charge customers for these

costs.

The PUCO attempts to justify its decision in the instant proceeding to authorize

expenses related to defunct plants to be charged to customers by distinguishing it from its
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prior decisions that did not permit a utility to collect costs from customers. Specifically,

the PUCO found that:

Likewise, we find the Commission's decisions in Ohio Edison I and Ohio
Edison II are not dispositive of the resolution of MGP cost recovery issue
in these cases, as the facts of the Ohio Edison cases and the instant cases
are distinguishable. As pointed out by Duke, the issues in both the Ohio
Edison I and Ohio Edison II cases pertained to the recovery of
expenditures for the maintenance of an existing plant that was not
providing service to customers and a generating plant that was no longer
providing service to customers. Conversely, in the instant cases Duke is
requesting recovery for environmental clean-up costs for real property that
had been used and useful for the production of manufactured gas for the
benefit of the customers of Duke and its predecessors, in compliance with
both federal and state rules and regulations.

Opinion and Order at 53-54, Appx. at 000124 - 000125, Duke Energy Ohio, Pub. Util.

Comm. No. 12-1685, et al., 2013 PUC LEXIS 259, at 127-28. The PUCO's comparison

between the instant proceeding and In the Matter of the Application of Ohio Edison

Company for Authority to Change Certain of Its Filed Schedules Fixing Rates and

Charges for Electric Service, PUCO Case No. 89-1001-EL-AIR, Opinion and Order

(August 16, 1990) ("Ohio Edison I") (Appx. at 000152 - 000218), and In the Matter of

the Application of Ohio Edison Company, the Cleveland Electric Illuminating Company,

and the Toledo Edison Company for Authority to Increase Rates for Distribution Service,

Modify Certain Accounting Practices, and for TariffApprovals, PUCO Case Nos. 07-

551-EL-AIR, et al., Opinion and Order (January 21, 2009) ("Ohio Edison II") (Appx. at

000219 - 000272) cases, however, reflects distinctions without the asserted differences.

There is no material distinction to be made.

In both Ohio Edison I and Ohio Edison II, the associated expenses were

disallowed for the same reasons that clean-up costs associated with defunct MGP plants

must be disallowed in the instant proceeding. Those cases presented the same legal
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analysis based on the same determinative factual circumstances that the PUCO was

presented with in the instant proceeding. Even if environmental clean-up costs are not

decommissioning costs as in Ohio Edison I and security costs for a retired electric

generating plant as in Ohio Edison 11, the nature of the expenses makes no difference. In

all three cases, it is the fact that the property related to those costs was not used and

useful that is the relevant common fact. Indeed, the PUCO has discussed two cases that

better support Joint Appellants' position.

Additionally, under the PUCO's interpretation of Appx. at 000275 - 000278, R.C.

4909.15, subsections (A)(1) and (A)(4) are not connected and are treated as two

completely separate sections of the Revised Code. Initial Post Hearing Brief of Duke

Energy Ohio, Inc. at 4-5, 7, Supp. at 000119 - 000122, Duke Energy Ohio, 12-1685-GA-

AIR, et al. (June 6, 2013). Such an approach to statutory construction is contrary to how

the PUCO has long viewed Appx. at 000275 - 000278, R.C. 4909.15 (see Ohio Edison I

and Ohio Edison 11) and more importantly contradicts how this Court has directed that

statutes are constructed and should be interpreted.

In Seaman v. The State of Ohio, this Court held that, "In giving construction to a

statute all its provisions must be considered together." 106 Ohio St. 177, 183, 140 N.E.

108 (1922). The Court further emphasized this point in The State, Ex Rel. Cunningham v.

Industrial Commission of Ohio, where it stated, "On the contrary, the rule of in pari

materia requires that individual sections of a statute or rule on the same subject should be

reconciled and harmonized if at all possible." 30 Ohio St.3d 73, 79, 506 N.E.2d 1179

(1987). More recently, the Court ruled:

It is a well-settled rule of statutory interpretation that statutory provisions
be construed together and the Revised Code be read as an interrelated
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body of law. Wooster Republican Printing Co. v. Wooster (1978), 56
Ohio St.2d 126, 132, 10 Ohio Op.3d 312, 315, 383 N.E.2d 124, 128.
Statutes which relate to the same subject are in pari materia. Although [*
* *6] enacted at different times and making no reference to each other,
they should be read together to ascertain and effectuate the legislative
intent.

The State of Ohio v. Moaning, 76 Ohio St.3d 126, 128 666 N.E.2d 1115, (1996). When

these principles of statutory construction are applied to Appx. at 000275 - 000277, R.C.

4909.15(A)(1) and R.C. 4909.15(A)(4), it is clear that the two sections should be read

together and not as separate provisions. The appropriateness of this statutory

construction for Appx. at 000275 - 000277, R.C. 4909.15(A)(1) and R.C. 4909.15(A)(4),

is most evident because those two subparts were enacted at the same time and the various

subparts of Appx. at 000275 - 000278, R.C. 4909.15 reference each other.

These statutory provisions are part of the same section of the Revised Code and

the inter-related subject matter requires a harmonized reading which is consistent with the

PUCO's matching principle, as discussed by PUCO Staff. Initial Post Hearing Brief of

the Staff of the PUCO at 8-13, Supp. at 000124 - 000129, Duke Energy Ohio, Pub. Util.

Comm. No. 12-1685-GA-AIR, et al. (June 6, 2013). The linkage between expenses for

rendering public utility service and facilities that are used and useful during the test

period was an important factor in the PUCO's disallowance in Ohio Edison I and Ohio

Edison II. The PUCO completely missed and ignored this important linkage in

authorizing Duke to charge customers $55.5 million for MGP-related investigation and

remediation expenses for facilities that were not used and useful as of the date certain --

and have not been used and useful for at least 50 years.

This Court has been protective of the ratemaking formula contained in Appx. at

000275 ---- 000278, R.C. 4909.15, and has reversed the PUCO when its decisions have
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strayed beyond the limits of this law.4 The instant proceeding requires the Court to

reverse, vacate, or modify the PUCO's Order in the proceeding below, in order to limit

the PUCO's actions within the limits of Ohio's ratemaking statutes. Therefore, for all the

above reasons, this Court should hold that the PUCO failed to properly apply the

ratemaking statute -- Appx. at 000275 - 000276, R.C. 4909.15(A) -- by finding that the

environmental investigation and remediation costs in the instant proceeding are not

recoverable as test-year expenses under Appx. at 000276, R.C. 4909.15(A)(4) when the

costs are not associated with plant that is used and useful under Appx. at 000275 -

000276, R.C. 4909.15 (A)(1). This Court should reverse, vacate or modify the PUCO's

Order authorizing Duke to charge MGP-related investigation and remediation expenses to

customers.

Proposition of Law 2

The PUCO Erred By Authorizing Duke To Charge Customers For
Manufactured Gas Plant Investigation And Remediation Expenses That Are
Not A Normal Recurring Expense, In Violation Of Ohio Law Including, But
Not Limited To, R.C. 4909.15(A)(4).

In determining whether to include certain costs in customers' rates, the PUCO

must decide whether the costs in question are "the cost to the utility of rendering the

4 Offl'ce of Consumers' Counsel v. Pub. Util. Comm., 67 Ohio St.2d 153, 164, 423
N.E.2d 820 (1981); see also Columbus S. Power Co. v. Pub. Util. Comm., 67 Ohio St. 3d
535, 1993 Ohio Lexis 2265. (1992); see also Indus. Energy Users-Ohio v. Pub. Util.
Comm., 117 Ohio St. 3d 486, 2008 Ohio Lexis 559 (2008); see also Office of the Ohio
Consumers' Counsel, 58 Ohio St. 2d 449, 1979 Ohio Lexis 457; see also Office of the
Ohio Consumers' Counsel, 58 Ohio St. 2d 449, 1979 Ohio Lexis 457; see also Cleveland
v. Pub. Util. Comm, 63 Ohio St. 2d 62, 1980 Ohio Lexis 773; see also Franklin County
Welfare Rights Organization v. Pub. Util. Comm, 55 Ohio St. 2d 1, 1978 Ohio Lexis 606;
see also Dayton Power & Light Co. v. Pub. Util. Comm., 4 Ohio St. 3d 91, 1983 Ohio
Lexis 673 See also, Ohio Water Service Co. v. Pub. Util. Comm., 3 Ohio St. 3d 1, 1983
Ohio Lexis 643.
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public utility service for the test period." Appx. at 000276, R.C. 4909.15(A)(4). In

addition, this Court has held that "R.C. 4909.15(A)(4) is designed to take into account

normal, recurring expenses incurred by utilities in the course of rendering service to the

public for the test period." Office of Consumers' Counsel v. Pub. Util. Comm., 67 Ohio

St.2d 153, 164, 423 N.E.2d 820 (1981).

In Consumers' Courtsel, this Court was unwilling to allow Cleveland Electric

Illuminating Company to collect costs of a cancelled nuclear power plant from its

customers as an operating expense. The Court stated:

We seriously question whether the General Assembly contemplated that
the commission would treat the type of expenditures controverted herein
as costs under R.C. 4909.15(A)(4). The now terminated nuclear plants
represented a major capital investment that ultimately would have been
included in the rate base under R. C. 4909.15(A)(1), had the projects not
been cancelled. It is our opinion that R. C. 4909.15(A)(4) is designed to
take into account the normal, recurring expenses incurred by utilities in
the course of rendering service to the public for the test period. A non-
exhaustive list of such expenses would include reasonable expenditures for
repairs, maintenance, personnel-related costs, administrative expenses,
and taxes. Id. (Emphasis added).

The costs of remediating a defunct MGP facility are not normal or recurring costs, and

should not be included as an allowable expense incurred by utilities in the course of

rendering public utility service. Such expenses play no part in providing utility service to

Duke's current and future distribution customers. This Court should decide that the

PUCO erred by deciding otherwise.

The PUCO's decision disregarded the fact that the MGP-related investigation and

remediation costs were not a normal and recurring expense. Post Hearing Brief by OCC

and OPAE at 24, Supp. at 000131, Duke Energy Ohio, Pub. Util. Comm. No. 12-1685-

GA-AIR, et al. (June 6, 2013). In fact, the Applicant, Duke, did not even argue that the
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MGP-related investigation and remediation costs were normal or recurring. Only

Columbia Gas of Ohio, Inc., an Amicus filer in the cases below, made such argument.

Opinion and Order at 55, Appx. at 000126, Duke Energy Ohio, Pub. Util. Comm. No. 12-

1685, et al., 2013 PUC LEXIS 259, at 132-33 (Nov. 13, 2013). The PUCO's Order did

not adopt this argument and did not conclude that the MGP-related investigation and

remediation costs were normal or recurring. See id. at 58-60, Appx. at 000129 - 000131.

The key point to such a requirement is to assure that rates going forward do not include

the collection on an ongoing basis for a one-time expense. Because there is no finding

that the MGP-related investigation and remediation costs are normal or recurring, Appx.

at 000276, R.C. 4909.15(A)(4) precludes Duke from charging these costs to customers.

Moreover, not all costs incurred by a public utility can be charged to customers.

The PUCO has stated that the MGP remediation costs are business costs. Appx. at

000129, Id. at 58.. The mere fact that the PUCO has classified remediation costs as

"business costs" does not mean that they can be collected from customers. There are

other business costs that cannot be collected from customers. For example, charitable

contributions are considered business costs, but they are not costs that can be collected

from customers. Cleveland v. Pub. Util. Comm., 63 Ohio St.2d 62, 73, 406 N.E.2d 1370

(1980).5 Similarly, promotional and institutional advertising are business costs to the

utility, but in Cleveland, the Ohio Supreme Court held:

5 The Court stated: "Applying this same standard to charitable contributions, this court
finds that this item also cannot be sustained as a proper operating expense. While we
recognize that this holding deviates from our decision in Cincinnati v. Pub. Util. Comm.
(1978), 55 Ohio St.2d 168, 173, this court is persuaded by the record in the instant cause
and by Justice Locher's well-reasoned dissent in Cincinnati, supra, that such
contributions are not a cost of rendering the public utility service." (Emphasis added).
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This court is of the opinion that this same presumption must be applied by
appellee, if operating expenses are truly to reflect "the cost of rendering
the public utility service." Therefore, institutional and promotional
advertising expenses are to be disallowed, unless the utility can clearly
demonstrate a direct, primary benefit to its customers from such ads.

Id. at 72-73.

Likewise the MGP-related investigation and remediation costs should not be

considered costs of rendering current public utility service merely by the PUCO's

classification of them as business costs. The classification alone does not overcome the

fact that these costs are not, and were not found to be, a normal or recurring cost to

Duke's current and future utility customers. Therefore, this Court should reverse, vacate

or modify the PUCO's Order authorizing Duke to charge MGP-related investigation and

remediation expenses to customers.

Proposition of Law 3

The PUCO Erred By Authorizing Duke To Charge Customers For
Manufactured Gas Plant Investigation And Remediation Expenses That Are
Not Expenses For Duke's Utility Distribution Service, In Violation Of Ohio
Law Including, But Not Limited To, R.C. 4909.15.

The PUCO improperly found that Duke could collect from customers costs

associated with cleaning up its manufactured gas operations from more than 50 years ago

in a case that established the rates customers are paying now for natural gas distribution

service. This is a point that was emphasized by two Commissioners who dissented in the

proceeding below, concluding that the clean-up costs are not the costs of distribution

service. Opinion and Order at Dissenting Opinion, Appx. at 000151, Duke Energy Ohio,

Pub. Util. Comm. No. 12-1685, et al., 2013 PUC LEXIS 259, at 189-90 (Nov. 13, 2013).

Specifically, the dissenting Commissioners stated:

We respectfully dissent from our colleagues in this case. Duke is
attempting to obtain relief that we are simply unable to grant as we are
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limited by the statutory authority given to this Commission under R.C.
4909.15. Specifically, Duke is attempting to recover the expenses for
remediation of the subject properties under R.C 4909.15(A)(4). We
decline to extend the statutory language and the established precedent to
interpret (A)(4) to include the remediation performed by Duke here, that
is, we find that the remediation is not a "cost to the utility of rendering the
public utility service" as being incurred during the test year, and is not a
"normal, recurring" expense. Further, the public utility service at issue is
distribution service, and Duke has failed to demonstrate the nexus
between the remediation expense and its distribution service. Id.
(Emphasis added).

As these dissenting Commissioners recognized, the cleanup costs relate to

facilities that were once used to produce, not distribute, gas. Gas supply is now a

competitive service. Charging distribution customers for costs associated with the

production of gas supply more than 50 years ago is inconsistent with the current

regulatory regime. There is no lawful link between the MGP-related investigation and

remediation costs and the public utility service of distributing natural gas by a natural gas

distribution company to the Utility's distribution customers.

The proceeding below was initiated in an application for a distribution base rate

increase as noted by the Utility's pre-filing notice filed on June 7, 2012. Pre-Filing

Notice of Duke Energy Ohio, Inc. for an increase in Gas Rates, Supp. at 000107 -

000117, Duke Energy Ohio, Pub. Util. Comm. No. 12-1685-GA-AIR, et al. (June 7,

2012). A base rate case is governed by Appx. at 000275 - 000278, R.C. 4909.15, which

requires a report by the PUCO Staff of the Utility's property used and useful in rendering

public utility service for customers, in this case in rendering distribution service. But

even though the MGP-related investigation and remediation costs had nothing to do with

Duke's provision of distribution utility service, Duke was allowed to charge these costs
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related to defunct gas manufacturing operations, to distribution customers as part of a

distribution rate case.

It is important to note that the dissent by two PUCO Commissioners (quoted

above) does not disagree with the majority on issues of discretion or weight of the

evidence arguments, but rather their dissent reflects a fundamental disagreement about

ratemaking law. The dissenting opinion is consistent with the Joint Appellants'

interpretation of Ohio's ratemaking law. The MGP-related investigation and remediation

costs were not shown to be related to the provision of distribution utility service. This is

a distribution rate case, yet the costs in question have no relationship to Duke's provision

of distribution utility service to current distribution customers. These are not the costs of

regulated distribution service. Regulated distribution utilities like Duke should not be

permitted by the PUCO to charge distribution customers for these non-distribution costs.

Therefore, this Court should reverse, vacate or modify the PUCO's Order

authorizing Duke to charge MGP-related investigation and remediation expenses to

Duke's distribution customers.

Proposition of Law 4

PUCO Orders May Be Stayed Pending An Appeal To The Supreme Court of
Ohio Without The Posting Of A Bond Because The Bond Requirement In
R.C. 4903.16 Is Unconstitutional Under The Separation Of Powers Doctrine.

This Court should declare that the bond requirement of Appx. at 000274, R.C.

4903.16 is unconstitutional. Specifically, Appx. at 000274, R.C. 4903.16 is unconstitutional

because the bond requirement (contained in that statute) restricts this Court's ability to

exercise its inherent authority to issue stays, thereby violating the separation of powers

doctrine. The Ohio Constitution inherently embraces the separation of powers doctrine. State

v. Bodyke, 126 Ohio St.3d 266, 2010-Ohio-2424, 933 N.E.2d 753, 9140; City of Norwood
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v. Homey, 110 Ohio St.3d 353, 2006-Ohio-3799, 853 N.E.2d 1115, y[ 114; State v.

Hochhausler, 76 Ohio St.3d 455, 466, 668 N.E.2d 457 (1996). Through this doctrine, our

government preserves the independence of each of the three branches of the government and

prevents the encroachment by one branch upon the powers of another. "The reason the

legislative, executive, and judicial powers are separate and balanced is to protect the people *

**." State ex rel. Bray v. Russell, 89 Ohio St.3d 132, 135, 729 N.E.2d 359 (2000)(statute

authorizing parole board to try, convict, and sentence inmates for crimes committed while

in prison violated separation of powers doctrine). The proper administration of justice

requires that the judicial branch remain independent and free from interference by other

branches. State ex rel. Foster v. Bd. of Cty. Commr. of Lucas Cty., 16 Ohio St.2d 89, 92,

242 N.E.2d 884 (1968)(a board of county commissioners could not interfere with the

operations of the court by denying it essential funding). The judicial branch's power to

administer justice cannot be impeded or controlled through another branch's exercise of its

respective powers. "The legislative branch has no right to limit the inherent powers of the

judicial branch of the government." Hochhausler at 464.

The judicial branch's "inherent authority includes the power to issue or to deny stays."

City of Norwood, at 9[ 117. A stay prevents some action by temporarily suspending the

source of the authority to act. The stay power is "`a power as old as the judicial system of the

nation"' and "part of a court's `traditional equipment for the administration of justice. "' Nken

v. Holder, 556 U.S. 418, 428-429, 129 S.Ct. 1749, 173 L.Ed.2d 550 (2009) quoting

Scripps-Howard Radio, Inc. v. Fed. Communications Comm., 316 U.S. 4, 17, 62 S.Ct.

875, 86 L.Ed. 1229 (1942)(distinguished on other grounds). A stay prevents irreparable

injury to the parties and to the public pending the outcome of an appeal. Id. at 432 (citation
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omitted). A stay also provides the appellate court the crucial time to review the legality of the

appealed order. The power to grant or deny a stay is "essential to the orderly and efficient

administration of justice." Hochhausler at 464. As such, this Court has stated that the

legislative branch may not even impose limitations on the judiciary's inherent power to grant

or deny stays. City of Norwood at 388 (quoting Smothers v. Lewis, 672 S.W.2d 62, 64

(1984)("[I]t is not within the purview of the legislature to grant or deny the power nor is

it within the purview of the legislature to shape or fashion circumstances under which this

inherently judicial power may be or may not be granted or denied.")).

In City of Norwood, this Court held that a statute's proscription on stays was

unconstitutional as it violated the separation of powers doctrine. City of Norwood at 388. The

statute prohibited courts from issuing stays or injunctions against the taking of appropriated

property pending review of an eminent domain action. The Court noted that numerous

jurisdictions recognize a court's inherent stay power. Id. at 9[ 118 . The significance of "the

rights and risks implicated by eminent domain actions" also factored into the Court's order.

Id. at 1125. Moreover, the Court distinguished its decision that the statute unconstitutionally

violated the separation of powers doctrine from its decisions in prior cases that upheld the

same statute. Id. at 1128-133. The Court reasoned that the prior cases did not consider

whether the statute infringed on judicial authority and violated the separation of powers

doctrine. Id. at 1132.

In Hochhausler, the Court also held a statute's no stay provision unconstitutional,

because it violated the separation of powers doctrine. 76 Ohio St.3d at 464. The statute's no

stay provision denied any court the ability to stay an administrative driver's license suspension

imposed for operating a motor vehicle while intoxicated. Id. at 463. Generally, legislation
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enacted by the General Assembly is presumed constitutional. Id. at 458. However,

legislation that usurps the powers of the judicial branch, violating the separation of powers

doctrine, is unconstitutional. Id. at 464. The Court found that "[t]o the extent that [the

statute] deprives the courts of their ability to grant a stay of an administrative license

suspension, it improperly interferes with the exercise of a court's judicial functions." Id. at

463. The Court struck down the unconstitutional statute.

Even though the right to appeal a PUCO decision is a statutorily granted right, Appx.

at 000273-A, R.C. 4903.13, its creation (by the Ohio General Assembly) does not give the

legislature the right to encroach upon the constitutionally granted powers of the Supreme

Court of Ohio. As this Court recognized in City of Norwood once an administrative action has

ended and the right to appeal is triggered, the legislature is void of any right to control a

subsequent judicial review. Specifically, the Court quoted the Supreme Court of Kentucky

(when it struck a portion of a statute as unconstitutional) that held: "The statutorily granted

right to appeal under [state statutes] was [appellant's] basis for this action ***. However, the

fact that the legislature statutorily provides for this appeal does not give it the right to encroach

upon the constitutionality granted powers of the judiciary. Once the administrative action has

ended and the right to appeal arises, the legislature is void of any right to control a subsequent

appellate judicial proceeding. The judicial rules have come into play and have preempted the

field." City of Norwood, 110 Ohio St.3d 353, 2006-Ohio-3799, 853 N.E.2d 1115, at 9[121

(quoting Smothers, 672 S.W.2d at 64-65).

Like the statutes scrutinized in City of Norwood and Hochhausler, Appx. at 000274,

R.C. 4903.16 is unconstitutional. The proscription on stays examined in City of Norwood, the

no stay provision examined in Hochhausler, and the bond requirement in Appx. at 000274,
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R.C. 4903.16 affect the Court's stay powers in the same manner. All three statutes limit the

Court's inherent authority to issue a stay, and impact the right of parties to seek recourse

through appeals to the Court. The proscription on stays in City of Norwood prevented the

Court from staying takings of appropriated property. The no stay provision in Hochhausler

prevented the Court from staying an administrative license suspension. Similarly, the bond

requirement in Appx. at 000274, R.C. 4903.16 prevents the Court from freely exercising its

power to stay the PUCO's orders on appeal. Under Appx. at 000274, R.C. 4903.16, the Court

may stay the execution of an order, only if the party seeking the stay posts a bond undertaking

sufficient to pay for damages caused by the delay of the order in the event that the order is

upheld. Essentially, the statute prohibits the Court from issuing stays if a party fails to post a

bond in an amount sufficient to pay for damages caused by the delay of the PUCO order. See

e.g. In re Columbus Southern Power Co., 128 Ohio St.3d 512, 2011-Ohio-1788, 947

N.E.2d 655, at y[ 17; City of Columbus v. Pub. Util. Comm., 170 Ohio St. 105, 163 N.E.2d

167 (1959) syllabus.

Several cases confirm the restrictive effect of the bond requirement upon the Court's

stay power. Id. In Columbus Southern Power, the Court found that it was unable to stay the

execution of a PUCO order, because the appellant did not post the bond required by Appx. at

000274, R.C. 4903.16. Columbus S. Power Co., at 118. Indeed, the Court characterized the

statute as the legislature attaching "a significant requirement to the court's stay power." Id.

at 120. (Emphasis added.) Similarly, in City of Columbus, the City's application for stay

was denied because the City was unwilling to furnish an undertaking in more than a nominal

amount. City of Columbus, 170 Ohio St. at 109-110. Yet, as the Court stated in City of

Norwood, the legislative branch may not even impose limitations on the judiciary's inherent
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power to grant or deny stays. City of Norwood at 9[ 118. The bond requirement's limitation

upon the Court's inherent authority violates the separation of powers doctrine.

Furthermore, although Columbus Southenz Power and City of Columbus apply and

uphold Appx. at 000274, R.C. 4903.16, these cases do not support its constitutionality. As in

City of Norwood, the prior decisions do not control the outcome in the present case. In City of

Norwood, the Court distinguished prior decisions, which upheld the statute in question by

reasoning that the prior decisions did not address the separation of powers doctrine. Id. at 9[

132. Similarly, neither Columbus Southern Power nor City of Columbus examined whether

Appx. at 000274, R.C. 4903.16 violated the separation of powers doctrine. In Columbus

Southern Power, the Court addressed whether to grant a refund. In City of Columbus, the

Court addressed the bond requirement, but did not consider the constitutional issue of whether

Appx. at 000274, R.C. 4903.16 usurps judicial powers.

Consequently, neither case supports the constitutionality of Appx. at 000274, R.C.

4903.16. Finally, Columbus Southern Power illustrates the need for judicial discretion in

granting stays. As in City of Norwood, the Court should consider the rights and risks

implicated by the PUCO's orders. Id. at 1132. In Columbus Southern Power, this Court

recognized that the public was irreparably harmed, because the bond requirement prevented

the Court from issuing a stay and no other remedy was available to protect residential utility

users. See Columbus Southern Power, 128 Ohio St.3d at 512, 2011-Ohio-1788, 947

N.E.2d 655, at y[ 11-21. Before the Court reversed the PUCO's order, customers paid

higher rates to the utility under that order. Id. at 115. ("The unlawful rate increase lasted

until the end of 2009 and has been fully recovered.") The amount paid to the utility
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pursuant to the unlawful rate increase was never returned to consumers. This illustrates the

harmful effects of the General Assembly's encroachment on judicial stay power.

The Court must be allowed to exercise its discretion in issuing a stay with -- or without

-- a bond. The Court may find it necessary to grant a stay without a bond to protect the public

and the subject matter of the litigation. In Columbus Southern Power, the no refund rule,

coupled with the absence of a stay, transformed a "win on the merits into a somewhat hollow

victory." See -id. at 117. In fact, the end result was that the utility was enriched by

hundreds of millions of dollars because the Court could not protect customers even though

customers prevailed on the merits.

When the Ohio General Assembly enacted Appx. at 000274, R.C. 4903.16, it

unconstitutionally encroached upon the Court's authority. The statute prevents the Court

from exercising its judgment and utilizing its inherent stay powers to avert irreparable

injury to the public pending the outcome of an appeal. The legislative bond requirement

usurps the Court's inherent authority to grant stays, violates the separation of powers

doctrine, and is unconstitutional. For these reasons, Joint Movants respectfully request

that the Court declare the bond requirement in Appx. at 000274, R.C.4903.16

unconstitutional.
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Proposition of Law 5

PUCO Orders May Be Stayed Pending An Appeal By The OCC6 To The
Supreme Court of Ohio Without The Posting Of A Bond Because The Public
Office Exemption To The Bond Requirement (R.C. 2505.12) Applies To
OCC.

Ohio law provides for an exemption that relieves the OCC from having to post a

bond -- or "execute an undertaking" as bonding is referred to in Appx. at 000274, R.C.

4903.16, -- in furtherance of a requested stay. A public officer is not required to post a

supersedeas bond when acting in a representative capacity for the State.7 Appx. at

000273, R.C. 2505.12 provides:

An appellant is not required to give a supersedeas bond in connection
with any of the following:

(A) An appeal by any of the following:
^**

(3) Any public officer of the state or of any of its political
subdivisions who is suing or is sued solely in the public officer's
representative capacity as that officer. R.C. 2505.12. Appx. at
000273, (Emphasis added.)

According to R.C. 4911.06 the Consumers' Counsel "shall be considered a state officer *

**." Appx. at 000280, R.C. 4911.06. Furthermore, according to Appx. at 000279, R.C.

6 Kroger, OMA and OPAE are not participating in this proposition of law.

7 It is easy to understand why the Ohio General Assembly has exempted state public
officers from having to post a bond to effect a stay pending an appeal. In this case,
Duke's collection of $55 million from its customers is the subject of this appeal. If OCC
were required to post a $55 million bond in order to obtain a stay, OCC understands that
it would have to pay an annual premium for the bond of approximately $832,500 during
the first year the appeal is pending plus a pro-rated amount for increments of a year after
the first year that the appeal remains pending. In addition to this cost that is not
affordable for OCC, in order to get a bond OCC would be subject to an indemnification
provision that would put the OCC (or possibly the State) at risk of having to pay up to
$55 million in the event the bond was forfeited. R.C. 2505.12 removes that cost and
potential liability to the state when a stay is sought during an appeal.
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4911.02, the Consumers' Counsel may "institute, intervene in, or otherwise participate in

proceedings in both state and federal courts * * * on behalf of the residential consumers."

Appx. at 000279, R.C. 4911.02. Thus, in filing a request for a stay of execution, the

Consumers' Counsel acts in a representative capacity and, as a public officer, is not

required to post a supersedeas bond. In fact, the Supreme Court of Ohio has even granted

a stay for an entity other than a public officer without requiring that a bond be posted by

the appellant. In MCI Telecommunications Corp. v. PUCO, a stay was granted in a

utility case by the Court without the posting of a bond despite the fact that the appellant

was not a public entity. 31 Ohio St.3d 604, 605, 510 N.E.2d 806 (1987) (Douglas, J.,

dissenting). Similarly, the PUCO should grant OCC's request for stay of execution in

this case.

Appx. at 000273, R.C. 2505.12 should be read in pari materia with Appx. at

000274, R.C. 4903.16 as noted by Justice Herbert in his dissent in Columbus v. Pub.

Util. Comm. of Ohio, 170 Ohio St. 105, 111, 163 N.E.2d 167 (1959) (Herbert, J.,

dissenting). There, Justice Herbert concluded that the City of Columbus, as a political

subdivision of the state of Ohio, should not be required to post a bond to obtain a stay, or

that a nominal bond should be sufficient. Id. Thus, the PUCO should stay the operation

of its Order and Entries pending final decision, without regard to the bond requirement on

the OCC. Id. Justice Herbert wrote, "It is the view of the writer * * * that the Legislature

never intended to handicap in this manner a municipality seeking to protect its citizens

who are consumers of public utility products." Id. at 112.
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For the reasons stated above, OCC respectfully requests that the Court hold that

Appx. at 000273, R.C. 2505.12 exempts the OCC from posting a bond to effect a stay of

a PUCO order pending appeal.

V. CONCLUSION

The PUCO has strayed far outside the regulatory framework provided by Appx. at

000275 --- 000278, R.C. 4909.15. This regulatory framework has balanced the interests of

utilities and customers for over 100 years. But Duke was granted authority to collect

$55.5 million from its customers for the cleanup of defunct MGP plants that have not

provided public utility service to Duke's customers for 50 years and longer. The PUCO

has disregarded the used and useful standard (Appx. at 000275 --- 000276, R.C.

4909.15(A)(1)), and allowed the collection of costs that could under no circumstances be

considered normal and recurring costs incurred for the provision of current distribution

utility service (Appx. at 000276, R.C. 4909.15(A)(4)). Because the PUCO is a creature of

statute, this Court must remedy the PUCO's unlawful actions by reversing, vacating or

modifying the PUCO's Order in the instant proceeding to protect Duke's natural gas

utility customers, and to preserve the long-standing Ohio ratemaking law.
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Columbia Gas of Ohio, Inc.

Amy B. Spiller (Reg. No. 0047277)
Counsel of Record
Elizabeth H. Watts (Reg. No. 0031092)
Associate General Counsel
139 East Fourth Street
Cincinnati, Ohio 45202
(513) 287-4359 - Telephone
(513) 287-4386 - Facsimile
amy.spiller@duke-energy.com
elizabeth.watts@duke-enery.com

Counsel for Intervening Appellee
Duke Energy Ohio, Inc.
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JOINT FOURTH NOTICE OF APPEAL

The Office of the Ohio Consumers' Counsel ("OCC"), Kroger Company

("Kroger"), Ohio Manufacturers' Association ("OMA") and Ohio Partners for Affordable

Energy ("OPAE"),t respectively, and consistent with R.C. 4903.11 and 4903.13, and

S.Ct.Prac.R. 3.11(A)(2), 3.11(C)(2), 3.15, and 10.02, hereby give notice to the Supreme

Court of Ohio and to the Public Utilities Commission of Ohio ("PUCO") of this appeal

from PUCO decisions in Case Nos. 12-1685-GA-AIR, 12-1686-GA-ATA, 12-1687-GA-

ALT, and 12-1688-GA-AAM. The decisions being appealed are the PUCO's Opinion

and Order entered in its Journal on November 13, 2013, the PUCO's Entry on Rehearing

entered in its Journal on January 8, 2014, the PUCO's Entry entered in its Journal on

February 19,2014.2

The OCC is the statutory representative, as established under R.C. Chapter 4911,

of the residential customers of Duke Energy Ohio, Inc. ("Duke" or "Utility"). The OMA

is a statewide association of approximately 1,500 manufacturing companies in Ohio.3

Joint Appellants were parties of record in the above-referenced PUCO cases that are the

subject of this appeal. Kroger is one of the largest grocers in the United States, with over

65 stores, manufacturing plants, and offices, taking gas distribution service from Duke on

ftrm and interruptible transportation schedules. OPAE is an Ohio non-profit corporation

with the stated purpose of advocating for affordable energy policies for low- and

e Collectively "Joint Appellants."

2 Pursuant to S.Ct.Prac.R. 10.02(A)(2), the decisions being appealed are attached.

3 OMA's mission is to protect and grow Ohio manufacturing. OMA states that energy
policy can enhance--or hinder--Ohio's ability to attract business investment, stimulate
economic growth and spur job creation, especially in manufacturing.
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moderate-income Ohioans. OPAE members include non-profit organizations located in

the area served by Duke.

On December 13, 2013, OCC, Kroger, OMA and OPAE timely filed an

Application for Rehearing (Joint Application for Rehearing) from the November 13, 2013

Opinion and Order in accordance with R.C. 4903.10. The PUCO denied that Joint

Application for Rehearing (Joint Application for Rehearing) in regard to the issues raised

in this appeal. See January 8, 2014 Entry on Rehearing. On March 21, 2014, OCC,

Kroger, OMA and OPAE timely filed an Application for Rehearing (Second Joint

Application for Rehearing) from the February 19, 2014 Entry in accordance with R.C.

4903.10. On April 21, 2014, the March 21,2014 Joint Second Application for Rehearing

was denied by operation of law.4

Joint Appellants file this Fourth Joint Notice of Appeal complaining and alleging

that the PUCO's November 13, 2013 Opinion and Order, the January 8, 2014 Entry on

Rehearing and the February 19, 2014 Entry are uniawful and unreasonable, and that the

PUCO erred as a matter of law in the following respects, all of which were raised in the

Joint Applications for Rehearing:

A. The PUCO Erred By Authorizing Duke To Charge Customers For
Investigation And Remediation Expenses Related To Manufactured Gas
Plants That Were Not Used And Useful, And That Were Not A Cost To
The Utility Of Rendering Public Utility Service During The Test Year, in
Violation Of Ohio Law, Including But Not Limited To, R.C. 4909.15.

The PUCO erred when it disregarded Ohio law, R.C.
4909.15(A)(1), that mantlates only costs incurred from plant that is

4 R.C. 4903.10(B) ("If the commission does not grant or deny such application for
rehearing within thirty days from the date of filing thereof, it is denied by operation of
law.")

2

Appx. 000004



"used and useful" in rendering utility service may be collected
from customers.

2. The PUCO erred by authorizing Duke to charge customers for
Manufactured Gas Plant investigation and remediation expenses
that were not a cost to the Utility of rendering Public Utility service
during the test year, in violation of R.C. 4909.15(A)(4) and (C)(1).

B. The PUCO Erred By Authorizing Duke To Charge Customers For
Manufactured Gas Plant Investigation And Remediation Expenses That
Are Not A Normal Recurring Expense, In Violation Of Ohio Law
Including, But Not Limited To, R.C. 4909.15(A)(4).

C. The PUCO Erred By Authorizing Duke To Charge Customers For
Manufactured Gas Plant Investigation And Remediation Expenses That
Are Not Expenses For Duke's Utility Distribution Service In Violation Of
Ohio Law Including, But Not Limited To, R.C. 4909.15.

D. The PUCO Erred By Failing To Comply With The Requirements Of R.C.
4903.09, Because The Order Fails To Provide Findings Of Fact And
Written Opinions Setting Forth The Reasons Prompting The Decisions
Arrived At Based Upon Said Findings Of Fact.

1. The PUCO's Order failed to set forth the reasons prompting the
decision that the used and useful standard under R.C.
4909.15(A)(1) is not applicable.

2. The PUCO's Order failed to set forth the reasons prompting the
decision that the MGP-related investigation and remediation costs
were costs of rendering public utility service under R.C.
4909.15(A)(4).

3. The PUCO's Order failed to set forth the reasons prompting the
decision that that strict liability for Duke under CERCLA means
Duke's Customers should be responsible for paying the MGP-
related investigation and remediation expenses.

E. PUCO Erred By Applying A Standard Which Discounted The Weight
Placed Upon The Testimony Of Intervenor Experts (Who Presented Expert
Opinions On The Record Consistent With the Ohio Rules of Evidence),
Unlawfully Favored Duke Witnesses And Effectively Created A
Presumption That Duke's Actions Were Prudent, Contravening PUCO
And Ohio Supreme Court Precedent.

F. The PUCO Erred By Approving Duke's Tariffs That Unjustly,
Unreasonably And Unlawfully Impose Manufactured Gas Plant-Related
Environmental Investigation And Remediation Costs On Customers.

3
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G. It Is Unlawful To Hold That Ohio Law (R.C. 4903.16) Requires The
Posting Of A Bond To Effect A Stay Of A PUCO Order..

l. The Bond Requirement In R.C. 4903.16 Is Unconstitutional Under
The Separation Of Powers Doctrine.

2. PUCO Orders May Be Stayed Pending An Appeal By The OCC5
To The Supreme Court of Ohio Without The Posting Of A Bond
Because '1'he Public Office Exemption To The Bond Requirement
(R.C. 2505.12) Applies To OCC.

The Joint Appellants respectfully note that, pursuant to R.C. 4903.20, "All actions

and proceedings in the supreme court" under the Revised Code Chapters at issue in this

appeal "shall be taken up and disposed of by the court out of their order on the docket."

Finally, Joint Appellants respectfully request that this Honorable Court designate

OCC, Kroger, OMA and OPAE, respectively, as Appellants, for purposes of this

proceeding. Such designation is appropriate and coincides with the intent of this Joint

Fourth Notice of Appeal.

WHEREFORE, Joint Appellants respectfully submit that the PUCO's November

13, 2013 Opinion and Order, January 8, 2014 Entry on Rehearing and February 19, 2014

Entry are unreasonable and unlawful in regard to the errors discussed above, and should

be reversed or modified with instructions to the PUCO to correct the errors complained of

herein.

5 Kroger, OMA and OPAE did not participate in this assignm.ent of error included in the
Second Joint Application for Rehearing.

4
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Respectfully submitted,

BRUC J. WESTON
OH ON UIyIERS' COUNSEL

Gf^y . Sauer, Counsel of Record
Joseph P. Serio
Edmund Berger
Assistant Consumers' Counsel

10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
Telephone: Sauer (614) 466-1312
Telephone: Serio (614) 466-9565
Telephone: Berger (614) 466-1292
larry.sauer@occ.ohio.gov
joseph.serio@occ.ohio.gov
edmund.berger@occ.ohio.gov

OFFICE OF THE OHIO CONSUMERS'
COUNSEL

^• ^,v^c®rt^a^^..

Kimber W. Boj , Counsel of Record
Msllory 1M.. Mohler
Carpenter Lipps & Leland LLP
280 North High Street, Suite 1300
Columbus, Ohio 43215
Telephone: (614) 365-4124
Fax: (614) 365-9145
B oj ko @ Carpenterl.i pps. com
Mohler@ CarpenterLipps.com

THE KROGER COMPANY

5
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..4t^ QLt.TLO+Ljj

Robert A. Brundrett, Counsel of Record
Ohio Manufacturers Association
33 North High Street
Columbus, Ohio 43215
Phone: (614) 629-6814
Fax: (614) 224-1012
rbrundrett@ohiomfg.oom

OHIO MANUFACTURERS' ASSOCIATION

I^ ^^^...
Colleen E. Mooney, ounsel of Record
Ohio Partners for Affordable Energy
231 West Lima Street
Findlay, Ohio 45840
Telephone: (419) 425-8860
Or (614) 488-5739
Fax: (419) 425-8862
cmooney@ohiopartners.org

OHIO PARTNERS FOR AFFORDABLE ENERGY

6
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CER CATE OF FII.ING

I certify that this Joint Fourth Notice of Appeal has been tiled with the docketing

division of the Public Utilities Commission of Ohio as required by Ohio Adm. Code

4901-1-02(A) and 4901-1-36. ^

^

Sauer, Counsel of Record
Counsel for Appellant
The Office of the Ohio Consumers' Counsel

7
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CER CATE OF SERVICE

I hereby certify that a copy of the foregoing Joint Fourth Notice of Appeal of the

Office of the Ohio Consumers' Counsel and Ohio Manufacturers' Association was served

in accordance with R.C. 4903.13 by leaving a copy at the office of the Commission in

Columbus and upon all parties of record via electronic transmission this 27th day of May

2014. ^

3

arry S. Sauer, Counsel of Record
Counsel for Appellant
The Office of the Ohio Consumers' Counsel

CO ISSION RYiPRESEN ES
AND PARTIES OF RECORD

Thomas W. Johnson
Ch ' an
Public Utilities Commission of Ohio
180 East Broad Street, 12'h Floor
Columbus, Ohio 43215

Amy B. Spiller
Rocco O. D'Ascenzo
Jeanne W. Kingery
Elizabeth H. Watts
Duke Energy Business Services, LLC
139 East Fourth Street 1303 Main
P.O. Box 961
Cincinnati, Ohio 45201-0960

Douglas E. Hart
441 Vine Street, Suite 4192
Cincinnati, Ohio 45202

A. Brian McIntosh
McIntosh & Mclntosh
1136 Saint Gregory Street, Suite 100
Cincinnati, Ohio 45202

Andrew J. Sonderman
Kegler, Brown, Hill & Ritter LPA
Capitol Square, Suite 1800
65 East State Street
Columbus, Ohio 43215

Joseph M. Clark
21 East State Street, Suite 1 900
Columbus, Ohio 43215

Andrew J. Sonderman
Kegler, Brown, Hill & Ritter LPA
Capitol Square, Suite 1800
65 East State Street
Columbus, Ohio 43215

iVlark S. Yurick
Zachary D. Kravitz
Taft Stettinius & Hollister LLP
65 East State Street Suite 1000
Columbus, Ohio 43215
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M. Howard Petricoff
Stephen M. Howard
Vorys, Sater, Seymour and Pease LLP
52 East Gay Street
PO Box 1008
Columbus, Ohio 43216-1008

Thomas McNamee
Devin Paffm
Attorneys General
Public Utilities Commission of Ohio
180 East Broad Street 6`h Floor
Columbus, Ohio 43215

Amy.spiller@duke-energy.com
Elizabeth.watts@duke-energy.com
Jeanne.kingerv@duke-energy.com
Rocco.dascenzo@duke-energy.com
sgm@mwncmh.com
fdarr@mwncmh.com
ioliker@mwncmh.com
mLntchgLd@mwncmh.com
William.wrig,ht@puc.state.oh.us
Devin.Qarram @ puc.state.oh.us

Vincent Parisi
Matthew White
Interstate Gas Supply Inc.
6100 Emerald Parkway
Dublin, Ohio 43016

Samuel C. Randazzo
Frank P. Darr
Joseph E. Oliker
Matthew R. Pritchard
MirivGES !V47ALLACE &NURICK L:L„^,.'
21 East State Street, 17TH Floor
Columbus, Ohio 43215

b^`an@ mcintoshlaw.com
dhart@rlouplasehart.com
mygrick@taftlaw.com
zkravitzC@tafdaw.com
vgarisi@igsenergy.com
mswhite@i sener ..Gorn
mhpetricoff@vorys.com
smhoward@ vorvs.com
asonderman @ kederbrown.com
joseph.clark@directeneM.com
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IN THE SUPREME COURT OF OHIO

In the Matter of the Application of Duke
Energy Ohio, Inc. for an Increase in Its
Natural Gas Distribution Rates.

In the Matter of the Application of Duke
Energy Ohio, Inc., for Tariff Approval.

In the Matter of the Application of Duke
Energy Ohio, Inc., for Approval of an
Alternative Rate Plan for Gas Distribution
Service.

In the Matter of the Application of Duke
Energy Ohio, Inc., for Approval to Change
Accounting Methods.

)
)
) Case No. 2014-0328

R^^-.OF..1'di :?'a J: iFTtNG r,':,.

2014 MAR 10 Pm 4= 4 !

^LJCO
) Appeal from the Public Utilities
) Commission of Ohio

) Public Utilities Commission of Ohio
) Case Nos. 12-1685-GA-AIR
) 12-1686-GA-ATA

12-1687-GA-ALT
) 12-1688-GA-AAM
)
)

THIRD NOTICE OF APPEAL
BY

THE KROGE1f1; CO M. ANY

Kimberly W. Bojko (Reg. No. 0069402)
Counsel of Record
Mallory M. Moliler (Reg. No. 0089508)
C enter Lipps & Leland LLP
280 North High Street
Suite 1300
Columbus, Ohio 43215
(614) 365-4100 - Telephone
(614) 365-9145 - Facsimile
Boako .C en4erLipps cona
lylohler C enterl.ins corn

Attorne,yfor Appellant
T7ae Kroger Company

Mike DeWine (Reg. No. 0009181)
Attorney General of Ohio

Williaraz L. Wright (Reg. No. 0018010)
Counsel of Record
Devin D. Parram (Reg. No. 0082507)
Section Chief, Public Utilities Section
Public Utilities Comntission of Ohio
180 t Broad Street, 6a' Floor
Columbus, Ohio 43215-3793
(614) 466-4397 - Telephone
(614) 644-8767 - Facsimile
wil1iau3 wri t uc state oh us
devin.parram@Vuc.state oh us

{-^
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^^^^^ ^^ ^OUR°^
SUPREi^^EC)OURT OF OHIO

Attorneys forAppellee
Public Utllaties Commission of Ohio
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Bruce J. Weston (Reg. No. 0016973)
Ohio Consumers' Counsel

L.arry S. Sauer (Reg. No. 0039223)
Counsel of Record
Joseph P. Serio (Reg. No. 0036959)
Assistant Consumers' Counsel
Office of the Ohio Consuiners' Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
(614) 466-1312 - Telephone
(614) 466-9475 - Facsimile
larry.sauer (a),occ.ohio.g-ov
io_^h.serioCa;occ.ohio.ov

Attorneysfor Appellant
Clfftce of'tlae Ohio C.'onsurners' Counsel

Robert A. Brundrett (Reg. No. 0086538)
Counsel of Record
Ohio Manufacturers' Association
33 North High Street
Columbus, Ohio 43215
(614) 629-6814 - Telepbone
(614) 224-1012 - Facsimile
rbrundrett(?a ohiomfg.com

Attorney,^'or Appellant
Ohio Manufactarrers'Assocaatiora

Colleen L,. Mooney (Reg. No. 0015668)
Counsel of Record
Ohio Partners for Affordable Energy
231 West Lima Street
Findlay, Ohio 45839
(614) 488-5739 - Telephone
(419) 425-8862 - Facsimile
cmooney@ohiopigners.org

Attorney forAppellant
Ohio Psrrtnersfor Affordable ^°neYgy
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ZH_IRD iVOTICE OF APPEAL

Consistent with R.C. 4903.11 and 4903.13, and S.Ct.Prac.R. 3.11 (A)(2),

3.11(C)(2), and 10.02, The Kroger Co. ("Krogers') hereby gives notice to the Siapreme

Court of Ohio and to the Public Utilities Commission of Ohio ("PUCO") of this appeal

from PUCO decisions in Case Nos. 12-1685-GA-AIR, 12-1686-OA-ATA, 12-1687-OA-

AI,T, and 12-1688-CA-AAM. The decisions being appealed are the PUCO's Opinion

and Order entcred in its Journal on November 13, 2013 and the PUCO's Entry on

Rehearing entered in its Journal on January 8, 2014.1

Kroger is one of the largest grocers in the United States, with over 65 stores,

manufacturing plants, and offices, taking gas distribution service from Duke Energy

Oliio, hic. ("Duke" or "Utility") on flrm and interruptible transportation schedules.

Kroger uses Duke's natural gas service for food storage, lighting, heating, cooling, and

distribution. Kroger was a party of record in the above-referenced PUCO cases that are

the subject of this appeal.

On December 13, 2013, Kroger, together with other customer advocates, timely

filed an Application for Rehe ° g(Joint Application for Rehearing) from the November

13, 2013 Opinion and Order in accordance with R.C. 4903.10. The PUCO denied that

Joint Application for Rehearing in regaM to the issues raised in this ap . See January

8, 2014 Entry on R.ehearing.

On March 5, 2014, Ohio Partners for Affordable Energy filed a Notice of Appeal

complaining that the PUCO's November 13, 2013 Opinion and Order and the January 8,

1 Pursuant to S.Ct.Prac.R. 10.02(A)(2), the decisions being appealed are attached.
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2014 Entry on Rehearing are unlawful and unreasonable. On March 10, 2014, The Office

of the Ohio Consumers' Counsel (°`OCC") and Ohio Manufacturers' Association

("OMA") filed a Joint Second Notice of Appeal also complaining that the PUCO's

November 13, 2013 Opinion and Order and January 8, 2014 Entry on Rehearing are

unlawful and unreasonable. Kroger files this Third Notice of Appeal complaining and

alleging that the PUCO's November 13, 2013 Opinion and Order and January 8, 2014

Entry on Rehearing are unlawful and unreasonable, and that the PUCO erred as a matter

of law in the following respects, all of which were raised in the Joint Application for

Rehearing:

A. The PUCO Erred By Authorizing Duke To Charge Customers For
Investigation And Remediation Expenses Related To Manufactured Gas
Plants That Are Not Used And Useful, In Violation Of Ohio Law
Including, But Not Limited, To R.C. 4909.15.

1. The PUCO erred when it disregarded Ohio law that mandates only
costs incurred from plant that is used and useful in rendering utility
service may be collected from custorners.

2. The PUCO erred when it authorized Duke to charge eustorners for
costs that were related to plant that was not used and useful in the
provision of natural gas service to Duke's customers as of the date
certain, March 31, 2012.

B. The PUCO Erred By Authorizing Duke To Charge Customers For
Manufactured Gas Plant Investigation And Remediation Expenses That
Are Not A Cost To The Utility Of Rendering Public Utility Service During
The Test'Year, In Violation Of R.C. 4909.15(A)(4) and (C)(1).

C. The PUCO Erred By Authorizing Duke To Charge Customers For
Manufactured Gas Plant Investigation And Remediation Expenses That
Are Not A Normal Recurring Expense, In Violation Of Ohio Law
Including, But Not Limited To, R.C. 4909.15(A)(4).

D. The PUCO Erred By Authorizing Duke To Charge Customers For
Manufactured Gas Plant Investigation And Remediation Expenses That
Are Not Expenses For Duke's Utility Distribution Service In Violation Of
Ohio Law Including, But Not Limited To, R.C. 4909.15.

E. The PUCO Erred By Failing To Comply With The Requirements Of R.C.
4903.09, Because The Order Fails To Provide Findings Of Fact And

2
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Written Opinions Setting Forth The Reasons Prompting The Decisions
Arrived At Based Upon Said Findings Of Fact.

Kroger respectfnIly requests that this Honorable Court designate Kroger as an

Appellant for purposes of this proceeding. Such designation is appropriate and coincides

with the intent of this Third Notice of Appeal.

WHEREFORE, Kroger respectfully submits that the PUCO's November 13, 2013

Opinion and Order and January 8, 2014 Entry on Rehearing are unreasonable and

unlawful in regard to the errors discussed above, and should be reversed or modified with

instructions to the PUCO to correct the errors complained of berein.

Respectfully submitted,

Kimberly W. Bojlco (Reg. No. 0069402)
Counsel of Record
Mallory M.1Vlohler (Reg. No. 0089508)
Carpenter Lipps & Leland LLP
280 North High Street
Suite 1300
Columbus, Ohio 43215
(614) 365w41 Q0 - Telephone
(614) 365«91.45 - Facsimile
Boiko@C=gnLqLLi=.com
Mohler@- CarpenterLi,p,ps.corn.

.Rttoyaze,ysfvr The Kroger Comnpany
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CERTIFICATE OF ING

I certify that this Third Notice of Appeal has been fiiod with the docketing

division of the Public Utilities Co mmission of Ohio as required by Ohio Adm. Code

4901-1-02(A) and 4901-1-36,

Kimberly W. Bojko, CounselofRord

C'aunsel j'®r Appellant,
The Krvger +Congpany
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CERTIFICATE OF SERVICE

I hemby certify that a copy of the foregoing Third Notice of Appeal of the Kroger

Kirnberly W. Bojk , Cour,sel of Record

Cmunsel, for Appellant,
The Kroger C®lnpczray

CO M. . ISSTO,N REP R SENTA'1'IVES
AND PAMES OF RECM

Company was served in accordance with R.C. 4903.13 by leaving a copy at the office of

the C-onmission in Columbus and upon all parties of record via electronic transmission

this 10th day of March 2014.

Todd Snitchier
Chairman
Public Utilities Commission of Obio
180 East Broad Street, 12'' Floor
Columbus, Ohio 43215

Douglas E. Hart
441 Vine Street, Suite 4192
Cincinnati, Ohio 45202

A. Brian Mcintosh
McIntosh & Mclratosh
1136 Saint Gregory Street, Suite 100
Cincinnati, Ohio 45202

Samuel C. Randazzo
Frank P. Darr
Joseph E. Oliker
Matthew R. Pritchard
MCNEES WALLACE &NURICK LLC
21 East State Street, 17TH Floor
Columbus, Ohio 43215

Amy B. Spiller
Rocco 0. D'Ascenzo
Jeanne W. Kingery
Elizabeth H. Watts
Duke Energy Baasiness Services, LLC
139 East .F®urth Street 1303 Main
P.O. Box 961
Cincinnati, Ohio 45201-0960

Joseph M. Clark
21 East State Street, Suite 1900
Columbus, Ohio 43215

Colleen L. Mooney
Ohio Partners for Affordable Energy
231 West Lima Street
Findlay, Ohio 45840

Mark S. Yurick
Zachary D. Kravitz
Taft Stettinius & Hollister LLP
65 East State Street Suite 1000
Columbus, Ohio 43215
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M. Howard Petricoff
Stephen M. Howard
Vorys, Sater, S our and Pease LLP
52 East Gay Street
PO Box 1008
Colwnbus, Ohio 432 l 6-1 0fl8

Andrew J. Sondemian
Kegler, Brown, Hill & Ritter LPA
Capitol Square, Suite 1800
65 East State Street
Colaanibus, Ohio 43215

William Wright
Devin Parratn.
Attorneys General
Public Utilities Commission ofChio
180 East Broad Street b"' Floor
Columbus, Ohio 43215

AmmXillert` 3 duke-ener .^r co^u
^lizabeth.^rat^s^.duEr.e-ener^ com
Jaazane.kinge ,dtake-en,erM.com
Roocco.dasaeaizaQ,sfiazke-en cozxa
sam@.niwncmh.com

L&-IUD@Mwncm-h.com
ioliker(crrzawMcmh..com
mpntchard rxawnc' rib.corn
William.wrigztftuc.state.oh.us
Hevia^, arrarn uc.state oh.^s
brian Mclntoshlaw.com
dhart .d9upJasehart.c®m
siraoone 2 u columbus.iT.com

AEs: ghEi . u°ik uc.state.oh.us
Katae.sterunan@puc.statg c+h us

Larry S. Sauer
Joseph P. Serio
Office of the OMo Co ers' Counsel
10 West Broad St Suite 1800
Columbus, Ohio 43215

Vincent Parisi
Matthew White
Interstate Gas Supply Inc.
6100 Emerald Parkway
Dublin, Ohio 43016

m3qLnclc@tafilaw.com
zkravitz@taftlaw.com
mohler .ca enterlipgs com
vparisigjgs e^er , .com
m.swhite energy.com
mhpetricof_f@uo s.com
smhoward dvorvs.com
asonderaaaao k+^ lerbrnwn corn
rbrundrett&hiorraf corcz
rr^ohter camenterlipRs.com
aoseph.o1arka,darectenerMcoxn
laMLsauer^occ.ohio. ov
1osWh.serto@occ.ohio.agv
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ORIGINAL

IN TH + SUPREME COURT OF OHIO l;L-C^^^'^ii 1,; T1'i,^ ^i'v

In the Matter of the Application of Duke
Energy Ohio, Inc. for an Increase in Its
Natural Gas Distribution Rates.

2014 HAR 10 PH 2: 03

Case No. 2014-0328

In the Matter of the Application of Duke
Energy Ohio, Inc., for 7 ariff Approval.

In the Matter of the Application of Duke
I3nergy Ohio, [nc., for Approval of aL1
Alternative Rate Plan for Gas Distribution
Service.

In the Matter of the Application of'Duke
Energy Ohio, Inc., for Approval to Change
ACcounting Met12ods.

P Li^0

) Appeal from the Public Utilities
) Commission of Ohio

) Public Utilities Commission of Ohio
) Case Nos. 12-1685-GA-AIR
) 12-1686-GA-ATA

12-1687-GA-Ai,1'
) 12-1688-Ca^A-AAM
)
^

JOINT' SECOND NOTICE OF APPEAL
BY

TIiE OFFICE OF THE OHIO CONSUMIi'.R5' COUNSEL
AND

OHIO iVIANUFACTUI2F,I2S' ASSOCIATION

Bruce J. Weston (Reg. No. 0016973)
Ohio Consmraers' Counsel

Mike DeWine (Reg. No. 000918 1)
Attorney General of Ohio

Lany S. Sauer (Reg. No. 0039223)
Counsel of Record
Joseph P. Serio (Reg. No. 0036959)
Assistant ConsuYners' Counsel
Office of the Ohio Consumers' Counsel
10 West Broad Street. Suite 1800
C:oiumbus, Ohio 43215-3485
(614) 466-1312 - Telephone
(614) 466-9475 - Facsimile
larrv.sauer(uiocc, ohio. aov
joseph.serio;g,^^occ.oilio gov

Attorney.s far Appellant
QlTice of the Ohio Ccansumer.s' C"ourrsel

William L. Wright (Reg. No. 0018010)
Counsel of Record
I)evin D. Pai•ram (Reg. No. 0082507)
Section Chief, Public Utilities Section
Public Utilities Commission of Ohio
180 East Broad Street, 6" Floor
Columbus. Ohio 43215-3793
(614) 466-4397 - Telephone
(614) 644-8767 - Facsimile
vd illiam.v►,i•ight,ra)puc.state.oh.us

Attorneys. for Appellee
Public

M0"i'!'

i on of Ohio
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Robert A. Brundrett (Reg. Vo. 0086538)
Counset of Record
Ohio Manufacttu•ers' Association
33 North Higlt Street
Columbus, Ohio 43215
(614) 629-6814 - Teleplione
(614) 224-10I2 - F^acsBmile
rbrundrettQoliiotnf .g cum
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JOINT SECOND NOTICE OF APPEAL

The Oflice of the Ohio Consumers' Counsel ("OCC") and Ohio Manufacturers'

Association {"OIv1A''),' respectively, and consistent with R.C. 4903.11 and 4903.13, ayid

S.Ct.Prac.R. 3. 11 (A)(2), 3.11(C)(2), 3.15, and 10.02, hereby give notice to the Supreme

Court ot'Ohio and to the Public Utilities Commission of Ohio ("PUCO") of this appeal

from PUCt) decisions in Case Nos. 12-1685-GA-AIR, 12-1686-GA-ATA, 12-1687-GA-

ALT, and 12-1688-GA-AAM. The decisions being appealed are the 1'UCO's Opinion

and Order entered in its Joumal on November 13, 2013 and the PUCO's Entry on

Rehearing entered in its Journal on January 8. 2014.2

The OCC is the statutory representative, as established tinder R.C. Chapter 4911,

o.t'the residential custonlers of Duke Energy Ohio, Inc. ("Duke" or "Utility"). The OMA

is a statewide association of approximately 1,500 rnanufactuAing conlpanies in Ohio.;

OCC and OMA were parties of record in the above-referenced PUCO cases that. are the

subject of this appeal.

On December 13, 2013, OCC and OMA, together with other customer advocates,

timely filed an Application for Rehearing (Joint Application for Rehearing) from the

November 13, 2013 Opinion and Order in accordance with R.C. 4903.10. The PUCO

i Collectively "Joint Appellants.°,

2 1'ursuant to S.Ct.Prac.R. 10.02(A)(2), the decisions being appealed are attached.

3 OMA's mission is to protect and grow Ohio manufacttiring. OiMA states that energy
policy can enhance--or hi.nder--Ohio's ability to attract business investmetit, stimulate
economic growth and spur job creation, especially in manufacturing.
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denied that Joint Application for Rehearing in regard to the issues raised in this appeal.

See January 8, 2014 Entry on Rehearing.

On March 5. 2014, Ohio Partners for Affordable Energy filed a Notice of Appeal

complaining of the PUCO's November 13, 2013 Opinion and Order and the January 8,

2014 Entry on Rehearing. Joint Appellaiits file this Second Notice of Appeal

complaining and alleging that the PUCO's November 13, 2013 Opinion and Order and

January 8, 2014 Entry on Rehearing are unlawful and unreasonable, and that the PUCO

erred as a matter of law in the following respects, all of which were raised in the Joint

Application for Rehearing:

A. I'he PUCO Erred By Authorizing Duke To Charge Custoniers For
Investigation And Remediation Expenses Related To Manufactured Gas
P1a9.lts That Are Not Used And Useful, In Violation Of Ohio Law
Including,l3ut Not Limited, To R.C. 4909.15.

1. 3 he PUCO erred when it disregarded Ohio law that mandates only
costs incurred from plant that is used and useful in rendering utility
service may be collected from customers.

2. The PUCO erred when it authorized Duke to charge customers for
costs that were related to plant that was not used and useful in the
provision of natural gas service to Duke's customers as ol'the date
certain, lvZarch 31, 2012.

B. T'he PUCO Erred By Authorizing Duke To Charge Customers For
Manufactured Gas Plant Investigation And Remediation Expenses That
Are Not A Cost T'o The Utility Of Rendering Public Utility Service During
The Test Year, In Violation Of R.C. 4909.15(A)(4) and (C)(1).

C. The PUCO Erred By Authorizing Duke To Charge Customers For
Manufactured Gas Plant Investigation And Remediation Expenses That
Are Not A Normal Recuning Expense, In Violation Of Ohio Law
Including, But Not Limited To, R.C. 4909.15(A)(4).

D. I'he PUCO Erred By Authorizing Duke To Charge Customers For
'Vlanufactured Gas Plant Investigation And Remediation Expenses I'hat
Are Not I;xpenses For Duke's Utility Distribution Service In Violation Of
Ohio Law Including, But Not Limited '1'o, R.C. 4909,15.

2
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E. The PUCO Erred By Failing To Comply With The Requirements Of R.C.
490 3.09, Because The Order Fails To Provide Findings Of Fact And
Written Opinions Setting Forth 'fhe Reasons Prompting The Uecisions
Arrived At Based Upon Said Findings Of Fact.

The Joint Appellants respectfully note that, pursuant to R.C. 4903.20. "All actions

and proceedings in the suprenae court" under the Revised Code Chapters at issue il' this

appeal "shall be taken up and disposed of by the court out of their order on the docket.".

Finally, Joint Appellants respectfially request that this Honorable Court designate

OCC and OMA, respectively, as Appellants, for purposes of this proceeding. Such

designation is appropriate and coincides with'the intent of this Joint Second Notice of

Appeal.

WHEREFORE, Joint Appellants respectfully submit that the PUCO's Noveniber

13, 2013 Opinion and Order and January 8.2014 Entry on Rehearing are unreasonable

and unlawful in regard to the errors discussed above, and should be reversed or modified

with instructions to the PUCO to correct the errors complained of herein.

3
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Respectfully submitted,

Bruce J. Weston (Reg. No. 001 6973)
OHIQ,,CONSUMERS' COUNSEL

S. auer (Reg. No. 0039223)
Coun f Record
Joseph P. Seiio (Reg. No. 0036959)
Assistasit Consuniers' Counsel
.10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
(614) 466-1312 - Telephone
(614) 466-9475 -1~'acsimiie
la . •.sa.uer(idocc.ohio.t?oy
joseph.sLrio@.occ.ohio.goV

Attorneysfior Appellant
t) fice caf the Ohio Consumers' t,.'oernsel

k-

Robert A,1$rundretl (Rcg. No. 0086538)
Counsel of Record
33 N. High StTeet
Columbus, Ohio 43215
(614) 629-6814 - Telephone
(614) 224-1012 - I^acsimiie
xbrundrett@ohioxn&,coxn

Attorney. for Appellernt
Ohio MCan2cfacturers'Associataon
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CERTIFICATF OF FILLNG

I certifg= that this Joint Second Notice of Appeal has been filed with the docketing

division of the Public Utalities Commission of Ohio as required by Ohio Adm. Code

4901-1-02(A) and 4901-1-36.

. :....._....... ^
• Sauer, Counsel of Record

Cou for Appellant
The Office of the Oliio Consumers' Counsel
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Joint Second Notice of Appeal of the

OiTiee of the Ohio Consumers' Counsel and Ohio Manufacturers' Association was served

in accordance with R.C. 4903.13 by leaving a copy at the office of the Commission in

Coliitnbus and upon all parties of record via electronic transinission this 10th day of

March 2014. o--.

LArry S. Sauer, Counsel of Record
Couns for Appellant
The Office of the Ohio Consuniers' Counsel
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AND PARTiES OF RECORD
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Chairm.an
Public Utilities Commission of Ohio
180 East Broad Street, 12th Floor
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Joseph M. Clark
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Colleen L. Mooney
Ohio Partners for Affordable Energy
231 West Lima Street
Findlay, dhio 45840
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65 East State Street Siaite 1000
Colunibus, Ohio 43215
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2$0 North High Street #1300
Columbus, Ohio 43215

Vincent Parisi
Matthew White
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NOTtCE OP A•*PPEAL OF ^PE^.^.A«.'#'
OHIO PAWINERS FOR AFFORDABLE ENERGY

In accordance with R.C. 4903.11, R.C. 4903.13, Ohio Adm. Code 4901-1-

02(A), Ohio Adm. Code 4901-1-36, and Supreme Court Rule of Practice 10.02,

appellant, Ohio Partners for Affordable Energy ("OPAE"), hereby gives notice of its

appeal to this Court and to the Appellee, the Public Utilities Commission of Ohio

("PUCO"), of an appeal from the PUCO's Opinion and Order dated November 13,

2013 and Entry on Rehearing dated January 8, 2014 (respectively, Attachments A and

B). The case involved consideration of an application of Duke Energy Ohio, Inc.,

("Duke") for an increase in its natural gas distribution rates.

OPAE was a party of record to the proceedings before the PUCO, Case Nos.

12-1685-GA-AIR, 12-1686-GA-ATA, 12-1687-GA-ALT and 12-1688-GA AAM. On

December 13, 2013, OPAE, together with other consumer advocates, timely filed a

joint application for rehearing of the November 13, 2013 Opinion and Order, in which

OPAE and the other consumer advocates set forth all of the grounds that OPAE now

urges and relies on for reversal, vacatlon, or modification of the order on appeal.

OPAE's application for rehearing was denied with respect to the issues raised in this

appeal by the PUCO's Entry on Rehearing dated January 8, 2014.

OPAE complains and alleges that the PUCO's November 13, 2013 Opinion and

Order and January 8, 2014 Entry on Rehearing in the proceedings below are unlawful,

unjust, and unreasonable in the following respects, as set forth in OPAE's and the

other consumer advocates' Application for Rehearing.

0)
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A. In Violation Of Ohio Law Including But Not Limited To Ohio Revised
Code (°O.R.C.") 4909.15, The Public Utilities Commission Of Ohio
("PUCO") Erred By Authorizing Duke To Charge Customers For
investigation And Remediation Expenses Related To Manufactured
Gas Plants ("MGP") That Have Not Operated in More Than Forty
Years And Are Not Used And Useful In Rendering Current Utility
Service.

B. In Violation Of O.R.C. 4909.15(A)(4) And (C)(1), The PUCO Erred
By Authorizing Duke To Charge Customers For MGP Investigation
And Remediation Expenses That Were Not A Cost To Duke Of
Rendering Public Utility Service During The Test Year.

C. The PUCO Erred By Failing To Comply With The Requirements Of
O.R.C. 4903.09, For Providing Specific Findings Of Fact And
Written Opinions That Are Supported By Record Evidence Because
The Record Evidence Did Not Support the PUCO's Order That The
Used And Useful Standard Under O.R.C. 4909.15(A)(1) Is Not
Applicable And Did Not Support The PUCO's Order That The MGP-
Related Investigation And Remediation Costs Were Costs Of
Rendering Public Utility Service Under O.R.C. 4909.15(A)(4).

D. The PUCO Erred By Failing To Comply With The Requirements Of
O.R.C. 4903.09, For Providing Specific Findings Of Fact And
Written Opinions That Are Supported By Record Evidence Because
The PUCO Made The Costs For Duke's MGP Sites The Financial
Responsibility Of Duke's Customers Instead Of Duke's.

E. The PUCO Erred In Finding That Duke Met Its Burden Of Proof To
Show That $55.5 Million in MGP Remediation Costs Were Prudent,
A Finding That Was Unreasonable And Against The Manifest
Weight Of The Evidence, Which Showed A$7.'i Million MGP
Remediation Aitemative Would Meet Applicable Standards.

F. The PUCO Erred By Applying A Standard Which Discounted The
Weight Placed Upon The Testimony Of Intervenor Experts (Who
Presented Expert Opinions On The Record Consistent With the
Ohio Rules of Evidence), Unlawfully Favored Duke Witnesses And
Effectively Created A Presumption That Duke's Actions Were
Prudent, Contravening PUCO And Ohio Supreme Court Precedent.

I
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G. The PUCO Erred By Failing To Comply With O.R.C. 4909.19,
Which Requires The PUCO To Investigate The Prudence Of
Duke's iUtGP-Related Investigation And Remediation Costs.

WHEREFORE, OPAE respectfully submitsthat the PUCO's November 13,

2013 Opinion and Order and January 8, 2014 Entry on Rehearing tn the

proceedings below are unlawfui, unjust, and unreasonable and should be

reversed. The case should be remanded to the PUCO with instructions to

correct the errors complained of herein.

Dated: March 5, 2014 Respectfully submitted,

Colleen L. Mooney'
Ohio Partners for Affordable Energy
231 West Lima Street
Findlay, OH 45840
Telephone: (419) 425-8860
FAX: (419) 425-8862
cmooneyCa^ohiopartners.orfa

Attomey for Ohio Partners for Affordable Energy

4

Appx. 000033



CER t'!f tCATE OF RUNG

t certify that in accordance with S.Ct.Prac.R. 3.11 (C)(2), the foregoing

Notice of Appeal of Appellant, Ohio Partners for Affordable Energy, has been

filed with the Docketing Division of thePubGc Utilities Commission of Ohio by

leaving a copy at the office of the Commission in Columbus, Ohio in accordance

with Ohio Adm. Code 4901-1-02(A) and 4901-1-36 on the 5th day of March 2014.

Colleer! Mooney
Attorney for Appellant
Ohio Partners for Affordable Energy
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Notice of Appeal of Appellant, Ohio

Partners for Affordable Energy, was served upon the Chairman of the Public Utilities

Commission of Ohio by leaving a copy at the Office of the Chairman in Columbus and

upon all of the parties to the proceeding before the Commission by electronic mail, hand

delivery, or first class U.S. mail this 5th day of March 2014.

COMMISSION REPRESENTATiVES AND PARTIES OF RECORD

Todd Snitchier
Chairman
Public Utilities Commission of Ohio
180 East Broad Street, 12th Floor
Columbus, Ohio 43215
Todd.snitchier(d-puc.state.oh.us

William Wright
Devin D. Parram
Attorney General's Office
Public Utiiities Commission Section
180 E. Broad Street, 6th Floor
Columbus, Ohio 43215-3793
Wiitiam.Wrightflpuc.state.oh us
Devin.Parram@puc.state.oh.us

Amy B. Spiller
Elizabeth H. Watts
Jeartine W. Kingery
Duke Energy Ohio
East Broad Street, 21"'t Floor
Columbus, Ohio 43215
amy-soiEier^&duke-energ,y.com
elizabeth.wa!Ls@duke-energy.com
ieanne.kinciery @duke-enerpv com

M. Howard Petricoff
Stephen M. Howard
Vorys, Sater, Seymour and Pease LLP
52 East Gay Street

P.O. Box 1008
Columbus, Ohio 43216-1008
m h oet ri cofi•@vo rys. co m
srnhoward r^vorys.com

Larry S. Sauer
Joseph P. Serio
Edmund J. Berger
Office of the Ohio Consumers' Counse1155
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
sauer(aocc.state.oh.us
serio(aD-occ.state.oh.us
bergerQocc.state.oh.us

Kimberly Bojko
Mallory M. Mohier
Carpenter Lipps & Leland LLP
280 North High Street, 1300
Columbus, Ohio 43215
Boiko0carpenterfioos.com
MaiioryCa)caroenterlipps.com
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Stephen B. Seiple
Brooke E. Leslie
Columbia Gas of Ohio, Inc.
200 Civic Center Drive
P. O. Box 117
Columbus, Ohio 43216-0117
sseiple(a)-rtiisource.com
blesiie0nisource.com

Thomas J. O'Brien
Bricker & Eckler LLP
100 South Third Street
Columbus, Ohio 43215-4291
tobrien(Mbricker.com

Douglas E. Hart
441 Vine Street, Suite 4192
Cincinnati, Ohio 45202
dhaq@douglasehart.com

A. Brian Mcintosh
Mclntosh & Mcintosh
1136 Saint Gregory Street
Cincinnati, Ohio 45202
brianCrD_mcintoshlaw.com

Andrew J. Sonderman
Kegler, Brown, Hill & Ri#ter LPA
65 East State Street
Suite 1800
Columbus, Ohio 43215
asondermanQ)-ke ierbrown.com

J. Thomas S[wo
Bricker & Eckler LLP
100 South Third Street
Columbus, Ohio 43215-4291
tsiwofa?bricker.com
mwarnocic{a7 bricker. com

Joseph M. Clark
21 East State Street
Columbus, Ohio 43215
loseQh.ciark(a)-directenerg .y com

Vincent Parisi
Matthew White
Interstate Gas Supply, Inc.
6100 Emerald Parkway
Dubiin, Ohio 43016
vparisi igsenerAV.com
mswhiteCo7iasenergy.com

Cotleen Mooney
Attorney for Appellant
Ohio Partners for Affordable Energy

7

Appx. 000036



BEFORE

THE PUBLIC UTILITIES COMMISSION OF OFiIO

In the Matter of the Application of Duke )
Energy Ohio, Inc., for an Increase in its ) Case No. 12-1685-GA-AIR
Natural Gas Distribution Rates. )

In the Matter of the Application of Duke ) Case No. 12-1686-GA-ATA
Energy Ohio, Inc., for Taiiff Approval. )

In the Matter of the Application of Duke )
Energy Ohio, Inc., for Approval of an ) Case No.12-16$7-GA-ALT
Alternative Rate Plan for Gas Distribution )
Service.

In the Matter of the Application of Duke )
Energy Ohio, Inc., for Approval to Change ) Case 1lTo.12-168$-GA-AAM
Accounting Methods. )

ENTRY

The Co sion finds:

(1) Duke Energy Ohio, Inc. (Duke or Company), is a natural gas
company as defined by R.C. 4905.03 and a public utility as
defined by R.C. 4905.02 and, as such, is subject to the
jurisdiction of this Co ° sion, pursuant to R.C. 4905.04,
4905.05, and 4905.06.

(2) By Opinaon and Order issued November 13, 2013, the
Co ` sion approved the Stipulation and Recommendation
(Stipulation) signed by Duke, Staff, the Ohio Consumers'
Counsel (OCC), Ohio Partners for Affordable Energy (OPAE),
The Greater Cincinnati Health Council, Cincinnati Bell
Telephone Cornpany, LLC, The Kroger Company (Kroger),
Direct Energy Business, LLC, and Direct Energy Services, LLC,
and People Working Cooperatively, Inc. As part of that
Stipulation, the parties agreed to litigate the issues related to
Duke's request to recover costs for the investigation and
remediation of its manufactured gas plants (MGPs). Upon
consideration of the record in these cases, in its Order, the
Commission, inter alia, concluded that Duke sustained its
burden to prove that it prudently incurred MGP investigation
and remediation costs related to the sites, less certain costs and
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12-1685-GA-AIR, et al.

charges, and said costs should, in accordance with R.C.
4909.15(A)(4), be considered costs incurred by Duke for
rendering utility service and be treated as expenses incurred
during the test year. Therefore, Duke was authorized to
recover $62.8 znillion, less $2.3 miltion for the p:r . d parcel
on the East End site, the 2008 costs for the West End site, and
all carrying charges for both sites, on a per biIl basis, over a
five-year amortization period. In addition, the Commission,
while placing limits on the deferral, authorized Duke to
continue to defer such costs beyond December 31, 2012.
Finally, the Conunission determined that, be h g March 31,
2014, and on or before March 31 in each subsequent year, Duke
may update Rider MGP based on the unrecovered balance,
minus any carrying charges, as of the prior December 31.
Therefore, the Commission authorized Duke to file proposed
tariffs reflecting the authorized agnount to be included in Rider
MGl' for review and approval.

(3) On November 27, 2013, consistent with the November 13, 2013
Order, Duke filed its proposed tariffs for review and approval.

(4) By Entry on Rehearing issued January 8, 2014, the Commission
denied the applications for rehearing filed by various parties,
reaf ° g its November 13, 2013 Order.

(5) On Decernber 2, 2013, E.^CC, Kroger, OP AE, and the 01-tao
Ma.nufacturers' Associataon (Movants) filed a motion for stay of
the Co sion's November 13, 2013 Order in these cases,
with regard to its authorization of Duke to collect money from
its customers, through Rider MGP, for the MGP-related
expenses for investigation and remediation. According to
Movants, a stay is necessary in order to prevent irreparable
harrn to Duke's customers during the pendency of the appeal
of the Order. In the alte tive, Movants request the
Commission order that the rates paid by customers for Duke"s
deferred MGP-related costs be collected subject to r d to
custonters. See In re Columbus & S. Ohio Elec. Co., Case No. 81-
1058-EL-AIR, Entry (Nov. 17, 1982) and Order on Rehearing
(May 1,1984)j Columbus & S. Ohio Elec. Co. v. Pub. Ufat. Comm.,
10 Ohio St.3d 12, 460 N.E.2d 1108 (1984).

(6) While Movants acknowledge there is no controlling precedent
setting forth the conditions under which the Comm.ission wi11

2-
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12-1685-GA-AIR,et al. -3-

stay an order, they state the Commission has favored the
following four-factor test governing a stay that has been used
in courts when determirvng whether to stay an administrative
order pending judicial review: whether there has been a strong
showing that movant is likely to prevail on the merits; whether
the party seeking the stay has shown that it would suffer
irreparable harm absent the stay; whether the stay would cause
substantial harm to other parties; and the public interest. See In
re Intrastate Access Charges, Case No. 00-127-TP-COI (Intrastate
Access Charges), Entry on Rehearing (Feb. 20, 2003); MCI
Telecommunications Corp. v. Pub. Util. Comm., 31 Ohio St.3d 604,
510 N.E.2d 806 (1987); In re Northeast Ohio Pub. Energy Council,
Case No. 09-423-EL-CSS (Nortlieast Ohio Pub. Energy Council),
Entry (July 8, 2009). Movants assert they have met this four-
factor test. Had the Commission properly applied Ohio
ratemaking laws, Movants contend Duke's request for recovery
of the MGP costs should have been denied. In addition,
Movants argue the Commission erred by relying on Duke's
experts to determine whether Duke met its burden of proof
regarding the prudency of the MGP expenses. Movants also
note that the November 13, 2013 decision was not a unanimous
decision, as two Commissioners dissented on legal grounds.
Therefore, Movants opine that there is a strong likelihood that
they will prevail on the merits. Movants offer that the Supreme
Court traditionally looks to whether there is an effective legal
remedy if the order takes effect to determine whether to stay
the proceeding; noting that economic harm does become
irreparable where the loss cannot be recovered. See Tilberry v.
Body, 24 Ohio St.3d 117, 493 N.E.2d 954 (1986); Sinnott v. Aqua-
Chem, Inc. 116 Ohio St.3d 158, 2007-Ohio-5584, 876 N.E.2d 1217.
In the instant cases, Movants believe the customers are unlikely
to recover their losses in the event the Supreme Court
overturns the Commission's decision. Movants note that Duke
is likely to assert that there is no mechanism under Ohio law
that perrnits the retroactive refund of over-collections from
customers, where such payrnents are not made subject to
refund. See Lucas Cty. Commrs. v. Pub. Util. Comm., 80 Ohio
St.3d 344,686 N.E.2d 501 (1997); Keco Industries v. The Cincinnati
& Suburban Bell Tel. Co,,166 Ohio St. 254,141 N.E.2d 465 (1957).
The Commission, in its Order in these cases, while granting the
request for recovery of the deferred MGP costs, denied Duke's
request for associated carrying costs. Therefore, in order to
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12-1685-GA-AIR, et al.

protect Duke from harm arising from a stay and, thus, the
delay in collection of the deferred MGP-related costs from
customers, Movants suggest the Cornmission authorize Duke
to accrue reasonable carrying charges during the pendency of
the stay. Movants assert that, given these difficult economic
times, customers cannot afford unjustified increases in essential
services. Therefore, the public interest would be furthered by a
stay of the collection of the deferred MGP-related investigation
and remediation costs.

(7) On December 13, 2013, Duke filed a memorandum contra
Movants' motion to stay, stating that the motion is a veiled
effort to reassert arguments already heard and decided by the
Commission. Duke submits that the motion is procedurally
and legally defective. Pursuant to R.C. 4905.32 and Supreme
Court precedent, Duke argues a utility has no choice but to
collect the rates set by order of the Commission, citing Keco. In
addition, Duke notes that, in accordance with R.C. 4903.15, a
Cornmission order is effective immediately upon its
journalization, unless a different tirne is specified by the
Commission. Moreover, Duke states the Supreme Court has
affirmed that the colIection of rates pursuant to a Commission
order will not be stayed absent an application to the Court and
the posting of a bond. See Keco at 258; Office of Consumers'
Counsel v. Pub. 11til. Comm., 61 Ohio St3d 396, 575 N.E.2d 157
(1991); In re Application of Columbus S. Power Co., 128 Ohio St.3d
512, 2011-Ohio-1788, 947 N.E.2d 655. However, Movants
ignore this established protocol and improperly seek to stay the
Commission s Order. In addition, Duke points to Cornmission
precedent wherein the Commission denied a motion to stay,
noting that the Iegality of the decision was a question to be
decided by the Supreme Court. In re Ohio Edison Co>, Case No.
90-718-EL-ATA, Finding and Order (Aug. 30, 1990). Duke
further states that a stay of a proceeding is an action in equity
and the Commission does not have any equitable jurisdiction.
State Atarm, Inc. v. Ameritech Ohio, Inc., Case No 95-1182-TP-
CSS, Opinion and Order (Feb. 21,1996). Duke submits that the
four-factor test referenced by Movants cannot be sustained.
According to Duke, the Commission's Order is well-founded
and based upon ratemaking authority set forth in R.C. 4909.15,
therefore, Movants cannot establish a likelihood of prevailing
on the merits. Duke avers that Movants cannot establish and
support the existence of irreparable harm to customers or other

-4-

Appx. 000040



12-1685-GA-AIR, et al.

parties, stating that the Supreme Court cases cited by Movants,
Titbemy and Sirmott, in support of their claim are either remote
from the matters under consideration in these proceedings or
unrelated to Movants' present arguments. As to the public
interest, Duke states that, for the Co .. sion to stay its own
decision would create doubt on those who maintain interest in
the financial status of Duke and its regulatory oversight. Such
uncertainty would have negative financzal consequences on
Duke and for its customers. Therefore, a stay is not in the best
interest of the public. With regard to Movants' alternative
proposal that the Commission should have made the rider
subject to refund, Duke argues that any refund order would be
contrary to Supreme Court precedent declining to engage in
retroactive ratemaking. Duke notes that the Supreme Court
has made it clear that the statutes protect against unlawfully
high rates by allowing the Court to stay execution of
Commission orders, in accordance with E.C. 4903.16. See Keco;
In re Appiicafion of Columbus S. I'ou)er Co.

(8) Movants filed a reply to Duke's memorandum contra on
Decernber 20, 2013, reiterating the arguments made in their
anitial motion and arguing that, contrary to Duke's awertions,
the Co ° ion has the authority to grant a stay to protect
Duke's customers during the process of rehearing and any
appeals. Movants assert that, in accordance with E.C. 4903.10,
the Commission may effect a stay of its Order, as long as that
action is taken before an appeal occurs and jurisdiction is
relinquished to the Supreme Court. Movants note, however,
that the Co 'ssion, in the past, has granted stays pen ° g the
results of an appeal, citing In re Ameritech Ohio, Inc., Case No.
99-938-°PP-C+C}I, Entry (June 25, 2002). Movants argue the
Co sion should take similar action in these cases pending
judicial review.

(9) Upon review of Movants' mot2on to stay the Coxnrrussion's
November13, 2013 Order, with regard to its authorization of
Duke to collect from its customers the MGP-related expenses
for investigation and remediation through Rider MGP, and the
responsive pleadings, the Commission finds that the motion
should be denied. In our Order and Entry on Rehearing, the
Commission thoroughly reviewed and considered alI
arguments raised by the parties in these cases in rendering our
decision on the merits of Duke's request to recover the MGI'-

..5.
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related costs. Our ultimate analysis and application of the
statute and precedent was clearly delineated in those
documents. Therefore, we believe it would be both antithetical
to our decision in these cases and inappropriate for us to
entertain Movants' motion to stay at this time. Moreover,
when applying the four-factor test advocated by Movants to
deterrrune whether a stay should be granted in these
proceedings, we conclude that Movants have failed to satisfy
the criteria, as they have failed to demonstrate a strong
showing that they are likely to prevail on the merits, that they
would suffer irreparable harm absent the stay, that the stay
would cause substantial harm to other parties, or that the
public interest requires the stay. As for Movants' alternative
proposal that the Rider MGP would be subject to refund, the
Commission, likewise, finds that such a determination would
be contrary to our decision in these cases approving Duke's
request to recover the MGP-related costs. Accordingly,
Movants' motion for stay should be denied.

(10) With regard to our review of Duke's proposed tariffs reflecting
the authorized amount to be included in Rider MGP, which
were filed on. November 27, 2013, the Co ° sion finds that
such tariffs are reasonable and in compliance with our
directives set forth in the November 13, 2013 Order; therefore,
such ° s should be approved. The new ' s will become
effective on a date not earlier than the date upon which
complete final ° pages are filed with the Co sion.

It is, therefore,

ORDERED, That Movants' motion to stay the November 13, 2013 Order, with
regard to its authorization of Duke to collect money through Rider MGP, is denied. It is,
ftuther,

GRDERED, That Duke's proposed tariffs, filed on November 27,2013, reflecting the
authorized amount to be included in Rider MGP, are approved. It is, further,

ORDERED, That Duke is authorized to file, in final form, complete copies of its
tariffs filed on November 27, 2013, consistent with the prov;sions of the November 13,
2013 Order. Duke shall file one copy in its TRF docket and one copy in these case dockets.
The effective date of the revised tariffs shall be a date not earlier ffian the date upon whfch
complete, printed copies of the final tariff pages are filed with the Commission. It is,
further,

-6-
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ORDERED, That a copy of this Entry be served upon all parties of record.
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BEFORE

THE PUBLIC UTILTTIES COMIvILSSION OF OHIO

In the Matter of the Application of Duke
Energy Ohio, Inc., for an Increase in its
Natural Gas Distribution Rates.

In the Matter of the Application of Duke )
Energy Ohio, Inc., for Tariff Approval. )

Case No.12-1685-GA-AIR

Case No.121686-GA-ATA

In the Matter of the Application of Duke )
Energy Ohio, Inc., for Approval of an ) Case No. 12-1687-GA-ALT
Alternative Rate Plan for Gas Distribution )
Service.

In the Matter of the Application of Duke )
Energy Ohio, Inc., for Approval to ) Case No.12-168$-GA-AAM
Change Accounting Methods. )

ENTRY ON REHEARING

The Cornmission finds:

(1) Duke Energy Ohio, Inc. (Duke or Company), is a natural gas
company as defined by R.C. 4905.03 and a public utility as
defined by R.C. 4905.02 and, as such, is su.bject to the
jurisdiction of this Co sion, pursuant to R.C. 4905.04,
4905.05, and 4905.06.

(2) By Opinion and Order issued November 13, 2013, the
Co ° sion approved the Stapulataon and Reco endation
(Stipulation) signed by Duke, Staff, the Ohio Consumers'
CounseJ (OCC), Ohio Partners for Affordable Energy
(OPAE), The Greater Cincinnati Health Council, Cincinnati
Bell Telephone Company, LLC, The Kroger Company
(Kroger), Direct Energy Business, LLC, and Direct Energy
Services, LLC, and People Working Cooperatively, Inc. As
part of that Stipulation, the parties agreed to litigate the
issues related to Duke's request to recover costs for the
investigation and remediation of its manufactured gas plants
(MGPs). Upon consideration of the record in these cases, in
its Order, the Commission concluded that: Duke
appropriately responded in a proactive manner to
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addressing its obligations to remediate the East and West
End MGP sites in Ohio; the Commission's consideration of
the recovery of the MGP costs is separate and unique from
the deter tion of used and useful on the date certain
utilized for defining what will be included in base rates for
rate case purposes; in 3sght of the circumstances
surrounding the two MGP sites in question and the fact that
Duke is under a statutory mandate to remediate the former
1vIGP residuals from the sites, R.C 4909.15(A)(1) and the
used and useful standard applied to the date certain for rate
base costs is not applicable to the review of whether Duke
may recover the costs associated with its investigation and
remediation of the MGP sites, therefore, it was not necessary
to determzne if the MGP sites would be considered used and
useful under R.C. 4909,15; and Duke sustained its burden to
prove that it prudently incurred MGP investigation and
remediation costs related to the sites, less certain costs and
charges, and said costs should, in accordance with R.C.
4909.15(A)(4), be considered costs incurred by Duke for
rendering utility service and be treated as expenses incurred
during the test year. Therefore, Duke was authorized to
recover $62.8 milIion, less $2.3 million for the purchased
parcel on the East End site, the 2008 costs for the West End
site, and all carrying charges for both sites, on a per bill
basis, over a five®year amortization period. In addition, the
Co ` ion authorized Duke to continue to defer such costs
beyond December 31, 2012, l'uxuting such deferral authority
to the East and West End sites and to a period of 10 years
be ' ng at the point the circumstances on the sites
changed and Duke's rernediation resporisibilities under the
federal Comprehensive Environm.ental Response,
Compensation, and Liability Act of 1980, as amended (42
U.S.C. 9601, et seq.) (CERCLA) became prevalent, i.e., for the
East End site from January 1, 2008 through December 31,
2016, and for the West End site from January 1, 2009 through
December 31, 2019. Finally, the Conunission determined
that, be ' g March 31, 2014, and on or before March 31 in
each subsequent year, Duke may update Rider NiGP based
on the unrecovered balance, minus any carrying charges, as
of the prior December 31.

(3) R.C. 4903.10 provides that any party who has entered an
appearance in a Co ssion proceeding may apply for

-2-
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rehearing with respect to any matters detexmined by the
Commission within 30 days after the entry of the order upon
the journal of the Commission.

(4) On December 13, 2013, Duke fzled an application for
rehearing of the Commission's November 13, 2013 Order
requesting that the Commission reconsider the 10-year
timeframe for the recovery of costs incurred for the
environmental remediation, stating that such timeframe is
not supported by the record. Duke argues that the evidence
it presented demonstrates that flexibility is required to
enable the Company to accomplish the remediation in an
efficient and reasonable manner, taking into account
numerous factors outside of the Company's control, e.g.,
coordinating with third parties and internal project
coordination. While Duke acknowledges the rationale for a
reasonable timeframe, the Order did not include any
provision for altering the timeframe specified therein.
However, Duke acknowledges the Commission°s statement
in the Order that, "absent exigent circumstances, this 10-year
tirnefranle***is reasonable'." Therefore, Duke requests the
Commission either revise the Order to enable the Company
to request that the ' r e be extended, if the need arises
during the remediation efforts, or c' y the intent of the
exigent circumstances language.

(a) On Decernber 23, 2013, OCC, Kroger, the Ohio
Manufacturers' Association, and OPAE aointly referred to as
the Consumer Advocates) filed a memorandum contra
Duke's application for rehearing. Initially, they note that, in
contravention of the requirements set forth in R.C. 4903.10,
Duke fails to cite any specific law to support its allegation.
Furthermore, the Consumer Advocates point out that Duke
does not claim that the Cor.nm°rssion's linrutat1on is
unreasonable. According to the Consumer Advocates, given
that Duke's actions, to date, have not been prompt in
addressing the pollution at the MGP sites, the Commission
should be circumspect in entertairting any claim of exigency
by DuiCe. Moreover, the Consumer Advocates state that the
Co ssion cannot grant Duke's request to clarify the
Order, as the proper way to seek further understanding of
the intent of the Order is through an application for
rehearing.

-3,.
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(6) Upon consideration of Duke's application for rehearing and
the responsive pleading, the Co ' sion reiterates its
d ination that it is essential that recovery from
customers of the costs incurred to remediate the MGP sites
be lirnited to a reasonable ti3neframe of 10 years. Irutially,
the Commission notes that Duke does not argue against the
10-year period; rather, Duke requests that it be permitted to
seek an extension of the 10-year period in the future tf the
need arises. The Commission finds that the Order clearly
provided for such a request in the event of an exigent
circumstance, i.e., an event beyond the control of the
Company. Therefore, we find that clarification is
unnecessary and Duke's request for rehearing on this issue
is without merit and should be denied.

(7) On November 13, 2013, the Consumer Advocates filed a
joint application of rehearing of the Corrunission's
Novernber 13, 2013 Order, citing 13 assignments of error,
Duke filed a memorandum contra the Consumer Advocates'
application for rehearing on Decernber 23, 2013.

(8) In their first assignment of error, the Cons er Advocates
state that the Commission erred when it disregarded Ohao
law, including R.C. 4909.15, and authorized Duke to charge
customers for costs that were related to plant that was not
used and useful in the provision of natural gas service as of
the date certain established in these cases, March. 31, 2012.
Pointing out that the Commission is a creature of statute,
they offer that R.C. 4909.15(A)(1) sets forth the mandatory
criteria to be used in the establishment of the valuation of
utility property at the date certain for the purpose of s g
reasonable rates. Accor ° g to the Consumer Advocates,
there are no exceptions to the applicability of the used and
useful standard, and the MGP sites were not used and useful
in rendering public utility service. The Consumer
Advocates believe the Comuussion established an exception
to the used and useful standard when it recogruzed the
circumstances surrounding the two MGP sites and the fact
that Duke was under a statutory mandate. Acknowledging
that the used and useful standard has no applicability to the
determination of a return on the MGP facilities, the
Consumer Advocates go on to state that the used and useful
requirement for the valuation of property still applies,
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because expenses associated with property that is not used
and useful cannot be included as test-year expenses and
collected from customers. They insist the used and useful
standard applies regardless of the fact that Duke is under a
statutory mandate to perform environmental remediation. If
there is a mandate under CERCLA to remediate, the liability
applies to the owner/operator of the MGP sites, not the
customers. Moreover, the Consumer Advocates argue that,
in applying the principles of statutory construction, R.C.
4909.15 (A)(1) and (A)(4) should be read together and not as
separate provisions, as applied by the Commission in its
Order. They assert that, because the two subparts were
enacted at the same time, because various subparts of this
statute reference each other, and because of the interrelated
subject matter of these two provisions, a harmonized
reading of these subparts is required. Therefore, the
Consumer Advocates argue rehearing should be granted
because Duke failed to meet its burden of proving that the
MGP costs are recoverable test-year expenses under R.C.
4909.15(A)(4) when the costs are not associated with plant
that is used and useful under R.C. 4909.15(A)(1).

(9) In response to the Consumer Advocates first assi ent of
error, Duke asserts that the Co 'ssion's decision is in
compliance with the statutes that provide the necessary
authority. Furthermore, Duke points out that the Consumer
Advocates raise the same arguments they made previously
and ignore the Co sion's explanation that the relevant'
law supporting the decision in these proceedings is R.C.
4909.15(A)(4), not division (A)(1). Likewise, Duke argues
that the precedent cited by the Consumer Advocates in
support of their notion that R.C. 4909.15(A)(1) are
inapplicable and irrelevant for the Co ssion's
consideration of the MGP costs in these cases. Duke subrruts
that the question before the Commission relates to an
ordinary and necessary business expense and not the
recovery of, or on, capital investment. The Company has not
sought to include any capital investment associated with the
MCP facilities in its rate base. According to Duke, costs that
do not relate directly to used and useful capital investment,
but instead are related to the Company's business viability,
are frequently allowed and included in rate proceedings.
Duke notes that, if the Consumer Advocates' logic that only
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costs directly associated with used and useful investrnent
could be recovered, then utilities would be precluded from
recovering costs such as gross receipts taxes, outside
consultants, outside legal fees, and many other types of costs
that the utility incurs in the provision of service, which may
not be associated with any particular used and useful
property.

With regard to the Consumer Advocates' argument that R.C.
4909.15(A)(1) does not provide an exception to the
applicability of the used and useful standard, Duke
emphasizes that this provision is not relevant to the
Commission's decision, as it is inapplicable and the
Consumer Advocates' arguments are based on the wrong
statutory provision. The MGP costs are necessary in order
for the Company to stay in business and comply with
current environmental laws and regulations; thus, they are
part of providing current service and are properly
recoverable. Duke believes the General Assembly
recognized that there are costs to provide utility service that
are not necessarily directly related to used and useful; thus,
R.C. 4909.15(A)(4) specifically provides for recovery of such
costs and does not make recovery contingent on being
as °ated with the calculation of rate base. Duke offers that
the MGP resnediatiors costs constitute nonnal and necessary
business expe s similar to any other cost of remaining in
compliance vvith Ohio and federal environanental laws.

Moreover, Duke submits that the Consumer Advocates'
argument that Duke has no statutory mandate to reinediate
the MGP sites and there is no order by any envir ental
agency to remediate the sites is irrelevant and factually
unsupported on the record in these proceedings. ffistead,
Duke's witnesses provided abundant expert testimony,
which was recounted in the Order, explaining the
Company's Iiabiiity under state and federal law and the
prudency of proceeding proactively to address the liability
under the Ohio Environmental Protection Agency's (EPA)
voluntary action program (VAf').

(10) The Commission, at great lengths in our Order, summarized
and reviewed the statute, the applicable precedent, and the
evidence and arguments submitted by the parties in these

-6-
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cases and concluded that the collection of the MGP costs
proposed by Duke is separate and unique from the
dete tion of used and useful on the date certain that is
utilized for defYning what wi[I be included in base rates for
rate case purposes. Contrary to the assertions of the
Consumer Advocates, the Commission did not create an
exception to the used and useful standard in R.C.
4909.15(A)(1). Rather, we found that this division of the
statute was not applicable to our consideration of Duke's
proposed recovery of the MGP costs, for which it had been
granted deferral authority, we acknowledged the federal
mandate for remediation of the MGP sites, and
appropriately considered Duke's request under the
applicable standard set forth in R.C. 4909.15(A)(4).
Accordingly, the Consumer Advocates' first assignment of
error is without merit and should be denied,

(11) In their second assignment of error, the Consumer
Advocates argue the Comrriission should not have
authorized Duke to charge customers for MGl' investigation
and remediation expenses that are not costs to the utility of
rendering pubLic utility services during the test year, in
violation of R.C. 4909.15(A)(4) and (C)(1). According to the
Consumer Advocates, a critical component of the
ratemaking formula is that the costs must be costs incurred
to render public utility service and the underlying property
that gave rise to the costs must be used and useful in
providing service to customers on the date certain.

(12) Duke, in response to the Consumer Advocates' second
assi ent of error, su ts that they once again confuse
R.C. 4909.15(A)(1) with (A)(4) to support their position t
only expenses associated with used and useful property are
recoverable from customers. However, Duke points out that
nothing in division (A)(4) mentions the used and useful
requirement; rather, (A)(4) refers to the costs to the utility of
rendering the public utility service for the test period, which
include the costs of complying with applicable law. Duke
states that, contrary to the assertions of the Consumer
Advocates, the Commission was not confused or
masin#ortned about the meatiing and intent of the applicable
statutes.

_7.,
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(13) T.be Consumer Advocates' second assignrnent of error is
without merit. As we stated in the Order, the deterrninative
factor under R.C. 4909.15(A)(4) is whether the MGP
remediation costs, which were deferred by Duke and
amortized to expense during the test year, are costs incurred
by Duke for rendering utility service. Contrary to the
opinion of the Consumer Advocates, when determining the
appropriate costs to be included in rates, R.C. 4909.15(A)(1)
and (A)(4) each provide for consideration of particular costs
incurred by a utility. Under their proposal, the Consumer
Advocates would have the Commission apply the used and
useful standard set forth in provision (A)(1) to (A)(4) as well.
However, such an application would not be appropriate.
Therefore, their request for rehearing of this determination
should be denied.

(14) Consumer Advocates, in their third assignment of error,
assert the Co ssion erred by authorizing Duke to charge
customers for tYIGf' expenses that are not a normal recurring
expenses, in violation of Chio law, including R.C.
4909.15(A)(4). In addition, they submit that, even though the
Commission has stated that the MGP remediation costs are
business costs, not all costs incurred by a public utility are
current or recoverable from customers, e.g., charitable
coniTa'butions, and promotional and institutional advertising.
Cl.assifying the costs as business costs does not overcome the
fact that the costs did not provide a direct and priznary
benefit to Duke's current customers, according to the
Cottsumer Advocates.

(15) In response to the Consumer Advocates' third assi Qnt of
error, Duke notes that, despite their attempts to add new
words to R.C. 4909.15(A)(4), this provision does not cont '
the terms "normal" or "recurring" in the context used by the
intervenors. Therefore, there is no legal requirement that the
expense be normal or recurring in order to be recoverable
from customers. In addition, Duke submits that the MGP
costs provide a direct and primary benefit to customers,
pointing out that the Company provided evidence
supporting the legal and regulatory requirements related to
the need to investigate and remediate the sites in order to be
compliant with state and federal law, and to protect human
health and the environment. Likewise, as the sites contain

-8-
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ongoing regulated operations, the Company established, on
the record, the need to ensure that its employees are
protected, further noting that the sites are used to provide
affordable, reliable, and safe utility services to customers.
Remediation allows the sites to continue this ongoing
service, while protecting the Company's employees and
customers. Thus, Duke asserts the Commission reco ° ed
that the underlying property that gave rise to the costs was
currently used and useful in providing service to customers
and, therefore, constitutes costs to the utility of rendering the
public utility service required by R.C. 4909.15(A)(4).

(16) With regard to the third assggnment of error by the
Consumer Advocates, the Commission fuily reviewed and
addressed this issue in the Ohder. There is no doubt that the
remediation costs were a necessary cost of doing business by
Duke in response to CERCLA. It is also undisputed that
such remediation provides direct benefits to society, the
Company and its employees, and the environment.
Therefore, we find that the Consumer Advocates' third
assignment of error is without merit and should be denied.

(17) In their fourth assi ent of error, the Consumer Advocates
contend the Co ° sion should not have authorized Duke
to charge for MGP expenses that are not expenses for Duke's
u''ty distribution service, in violation of law, including R.C.
4909.15. The Consumer Advocates assert that Duke failed to
meet its burden of proving that there is a nexus between the
MGP investigation and remediation costs and the provision
of natural gas service.

(18) Duke responds to the Consumer Advocates' fourth
assignment of error noting the argument that there must be a
nexus between the MGP costs and the provision of natural
gas service is contrary to the plain words of the statute.
While R.C. 4909.16(A)(1) directs the Commission to
determine the valuation as of the date certain of the property
of the public utility used and useful in rendering public
utility service, the sites upon which the MGP sites are
located are used and useful in rendering public utility
services. However, according to Duke, it is not necessary to
demonstrate any nexus in order for the Commission to find
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that the investigation and remediati.on expenses are normal
and necessary business expenses.

(19) Initially, the Co sion notes that it is evident that
manufactured gas was provided to customers through
facilities on the sites and the MGP sites are part of the
Company's current gas distribution operations. Upon
considering Duke's request to recover the associated MGP
remediation costs for the sites and applying the standard
under R.C. 4909.15(A)(4), the Comznission determined that
the best evidence of record supports Duke's claim that the
remediation costs were a cost of providing utility service and
a necessary cost of doing business as a public utility.
Therefore, the Consumer Advocates' argument that there is
no nexus between the remediation costs and the Company's
provision of natural gas services is without merit and their
fourth assi ent of error should be denied.

(20) The fifth assignxnent of error espoused by the Consumer
Advocates is that the Co ssion failed to comply with the
requirements of R.C. 4903.09 that specific findings of facts
and written opinions must be supported by the record
evidence. They contend the record did not support the
Co ssion's order that: the used and useful standard
under R.C. 4909.15(A)(1) is not applicable; the MGF
investigation and remediation costs were costs of rendering
public utility service under R.C. 4909.15(A)(4); and that strict
liability for Duke under CERCLA means Duke customers
should be responsible for paying the MGP expenses. The
Consumer Advocates acknowledge that Duke faces strict
liability for remediating contamination at the MGP sites
under CERCLA; however, they state that Duke is not under
an order from any court or environmental agency to do so
and, instead, is voluntarily unde ' g the remediation
actions at the MGP sites. Further, the Consumer Advocates
subrrut the Commission has not specified the exact
circumstances relied upon to support the decision that Duke
may recover the 1VIGP costs.

(21) In response to the Consumer Advocates' fifth assignment of
error, Duke subrnits that their ar ents are illogical and
unsupportable. First, Duke maintains the Co m sion s
Order clearly and unequivocally supports the prudent
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decision made by the Company, under applicable state and
federal law, to investigate and remediate the MGP sites.
Duke offers that Duke witness Margolis provided testimony
explaining: the legal and regulatory requirements related to
the liability under state and federal law; the applicatiori of
CERCLA, noting that it establishes strict Iiability for sites
that contain hazardous substances, which applies to current
owners and operators of such sites; the advantages for
managing the investigation and remediation of the sites
under the VAP; and the risks the Company is under for
third-party lawsuits. Duke points out that no other party
presented evidence on the record to the contrary. Duke
notes that, while the Consumer Advocates may disagree
with the Commission's Order, there is no lack of support in
the Order for the Commission's decision. Second, Duke
asserts that the Consumer Advocates incorrectly assume that
the Cornmission's statutory reliance is necessarily tied to the
legal and regulatory environmental requirement. To the
contrary, while the Conumission correctly recognized the
legal mandates irnposed on the Company to comply with
the law, the Commission found that the costs could be
recovered as normal and necessary business expenses. Even
if the Company was under a formal legal mandate, as
espoused by the Consumer Advocates, the nature of the
costs would still be the same and the costs would constitute
normal and necessary business expenses and would not be
subject to a determination with regard to the used and useful
standard.

Duke notes that it is undisputed that the NlGP sites served
utility customers by providing manufactured gas and that
the sites currently serve utility customers. According to
Duke, the Order recognized, with ample support, that the
remediation costs are a necessary cost of doing business as a
public utility and are proper costs borne by customers.
Duke states that, while the Consumer Advocates
acknowledge that CERCLA is applicable and establishes
strict liability, their implication that complying with the law
is voluntary and the customers should not be required to
pay for the remediation fails because the record in these
cases establishes that the remediation is not voluntary. Duke
contends it is incorrect to argue that compliance with the law
and protection of human health and the environment, on a
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prudent, proactive, and cost-effective basis, is voluntary.
The Iiability for these sites was not voluntary and the need
to investigate and rernediate was caused by changing
circumstances at the sites. Duke opines that the Consumer
Advocates' ar ent is akin to arguing that, because the
Company, rather than the customers, has the obligation to
pay taxes, the tax expense should be excluded from rates.

(22) Upon consideration of the Consumer Advocates' fifth
assignment of error, the Cominission finds that it is without
merit. A review of our 79-page Order reveals that the
Cornmission diligently reviewed and considered all of the
information subrnitted on the record zn these cases. The
Consumer Advocates' allegation that we did not set forth
our findings and conclusions, and specify the exact
circumstances we relied on to support the decision, is clearly
unfounded. The Consumer Advocates simply do not agree
with the Comzrussiora's review of the facts and the
conclusions expounded upon in the Order; therefore, they
chose to ignore the breadth of the evidence supporting the
ultimate conclusion in these cases. Accordingly, we find that
their fifth assignment of error should be denied.

(23) In their sixth assi ent of error, the Consumer Advocates
argue the Co sion erred by making the remedy for
Duke's pollution of the MGP sites the financial resposisibility
of the cust ers instead of Duke's responsibility. The
Consumer Advocates submit that, prior to CERCLA, Ohio
General and Local Acts Section 6925 Gan. 6, 1896) (Section
6925) prohibited dumping into any rivers, lakes, ponds, or
streams; they assert that, with the location of Duke's MGP
sites along the Ohio River, this law would have applied to
those sites. Therefore, the Consumer Advocates contend the
MGP costs should be viewed as costs to remedy Duke's
obligation under Ohio law that existed at the time the plants
were operating and the pollution was being released.

(24) Duke responds to the Consuzner Advocates' sixth
assignment of error, noting that this was the same argument
made in the reply briefs and it is fundamentally flawed and
irrelevant, According to Duke, CERCLA imposes strict
liability on owners and operators to clean up contaminated
sites; however, Section 6925 was a nuisance statute that
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prohibited intentional acts of throwing or depositing coal
d%rt, coal slack, coal screenings, or coal refuse from gas
works upon or into any rivers, lakes, ponds, or streams. The
Consumer Advocates failed to provide any evidence on the
record that Duke would have any liability under Section
6925 or that Section 6925 would have obligated the
Company to remediate the sites.

(25) The Commission agrees that Section 6925 is irrelevant and
inapplicable to our consideration of the facts as we apply the
ratemaking statutes to the circumstances presented in these
cases. It is undisputed • that CERCLA obligates Duke to
investigate and rernediate the MGP sites and that such
obligations are clearly not voluntary on Duke's part. In
response to the commencement of the changed
circumstances at the East and West End sites, the record
reflects that Duke proactively addressed the situations by
engaging the Ohio EPA's VAP. Whi1e the VAP enables
Duke to ascertain the appropriate methodology for
responding to the CERCLA mandate, to say that Duke's
actions were voluntary and not mandated by law, the record
reflects that such an assertion is incorrect. Moreover, the
record before us supports our conclusion that the costs that
have been incurred and deferred are costs that were
incurred in the rendering of utility service. Thus, it is
appropriate for the Commission to consider Duke's request
for recovery of any prudently incurred MGP investigation
and remediation costs under R.C. 4909.15(A)(4).
Accordingly, the Co sion concludes that the Consumer
Advocates' sixth assi ent of error is without merit and
should be denied.

(26) The seventh assignment of error submitted by the Consumer
Advocates states that the Cornmission erred by finding that
Duke met its burden of proof to show that it was necessary
to spend approximately $55.5 million in MGP remediation
costs to meet the applicable standards and to protect human
health and the environsrcent. According to the Consumer
Advocates, such a finding was unreasonable, untawful, and
against the manifest weight of the evidence, citing seven
areas of concern.
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(27) Duke responds that the record, when considered as a, whole,
overwhelmingly supports the C ssion's determination
that the expenses were prudently incurred. Duke asserts
that it engaged in a comprehensive assessrnent of its legal
liability and duty to clean up the sites, and exercised in-
depth, prudent, and reasonable management of the
investigation and remediation of the sites. The
Commission's Order explains in great detail its analysis of
the facts and arguments presented in these cases. According
to Duke, the Consumer Advocates' argument with respect to
the Commission's finding that Duke met the burden of proof
boils down to a disagreement of the weight the Commission
accorded to the evidence that it considered. Each of the
Consumer Advocates' arguments are meritless and ignore
the evidence presented in this case and considered by the
Commission.

(28) The seven areas of concern cited by the Consumer
Advocates in their seventh assi ent of error and Duke's
responses to each are as follows:

(a) The Consumer Advocates state Duke failed to
produce a single written report documenting,
or witness testifying, as to Duke's detailed
consideration of alternative remedial options
and their associated costs.

Duke responds that this argument is a red
herring and is based on the false premise that a
written document is required for the Company
to meet its evidentiary burden, noting that the
Consumer Advocates have failed to cite a
statute, regulation, or other authority req ° g
such a document. This argument is at odds
with the Co 'ssior►s role to consider the
totality of the evidence, not just documentary
evidence. Moreover, the record is replete with
competent and credible evidence that the
Company's process was both comprehensive
and reasonable, and that it did consider
remedial options, best practices, feasibiiity,
constructability, safety, prior experience, d
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long-term and short-term impacts, as weff as
costs.

(b) The Consurner Advocates maintain that
Duke's mere consideration of remediation
alternatives and incorporation of various
engineering and institutional control measures,
independent of a detailed analysis of far less
costly remediation alternatives, does not make
Duke's environmental rernediation plan
reasonable and prudent.

Duke subrnits tha4 while OCC witness
Campbell suggested other approaches that he
speculated would be appropriate, he had no
experience with and had not worked under the
flhio VAP. However, the overr+vhelining
evidence in the record indicates that the
approaches offered by Dr. Campbell would not
meet applicabie VAP standards. In contrast,
Duke offered tes ' ony by witnesses that are
both familiar with the MGP sites and have
expertise with regard to the Ohio VAP.

(c) The Consumer Advocates aver that Duke's use
of the Ohio EPA's VAP, which does not specify
or prescribe remedial options, was not a
sufficient basis to find that Duke's selected
remediation was reasonable and prudent.

Duke maint ' that the use of Ohio's VAP is
evidence of prudence, contending that the fact
that the VAP is performance-based, rather than
prescriptive, in no way impugns the
reasonableness or prudence of the program.
While the VAP does not mandate how the
applicable standards are met, achieving those
applicable standards while following the
requirements of the VAP is evidence of
prudence.

(d) The Consumer Advocates submit that reliance
on the testimony of Duke witness Fiore was
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misplaced, as the witness adnutted he had not
independently assessed, or priced out, the
alternative remedial options available to Duke
or the reasonableness and prudence of those
alternative remedial options for reducing the
costs. Mr. Fiore's determination that Duke's
remediation was reasonable and prudent
lacked an appropriate basis or methodology.

Duke responds that the Consumer Advocates
misstate the Company's evidence and the
Comntissfon's Order, offering that the
Company did not exclusively rely on Duke
witness Fiore's testimony. The Company also
presented substantial testimony from other
witnesses to establish the reasonableness and
prudence of the Company's identification and
assessment of remedial options. However,
Duke witness Fiore's testimony was offered to
dernonstrated that the remedial actions chosen
by the Company were consistent with other
MGP cleanups, reasonable within the
framework of the 'STAP, and would meet the
VAP requirements. His testimony also
reflected that the options put forth by OCC
would not meet the tTAP standards.

(e) The Consumer Advocates niaintain that the
Commission relied on the fact that Duke's
expert witnesses were subject to discovery, as
well as extensive cross-ex tion, without
examining whether their opir¢ion regarding the
prudence of Duke's expenditure of $55.5
million in MGP costs were reasonable, when
their opinions lacked foundation and did not
stand up to cross-examination.

Duke states that the Consumer Advocates fail
to articulate how the Company's witnesses did
not stand up to cross-examination; rather, they
merely express their opinion that the responses
on cross were poor. According to Duke, the
Commission's conclusion that Duke's
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witnesses presented ample information to
support a finding of prudency was supported
by substantial evidence.

(f) The Consumer Advocates allege that the
Commission authorized $55.5 niillion in
charges when Duke is required by law to
rni '' e charges to customers and OCC
produced uncontradicted evidence of a $7.1
million MGP remediation alternative that
would also meet applicable standards.

According to Duke, there was no reason to
challenge the estimated costs of the alternative
suggested by OCC, because it clearly did not
meet the threshold requirement that the
remedy meet the applicable VAP standards
and other appropriate factors.

(g) The Consumer Advocates assert the
Co ssio.n disregarded the evidence that
excavating to two feet and then applying a
surface cap would have met applicable
standards and protected human health and the
environment across the MGP sites, rather than
the 20 to 40 feet urdforan2y excavated by Duke,
which resulted in greater costs. The
Commission iynproperly disregarded evidence
that excavation below two feet was not
necessary to protect workers, as they could
have been protected through an appropriate
soil management plan. Further, the
Co sion ignored evidence that
groundwater remediation, beyond institutional
and engineering controls, and monitoring, was
not necessary.

Duke responds that, contrary to the assertions
by the Cornsumer Advocates, the Commission
did not disregard 4CC witness Campbell's
suggested alternative; in fact, the Order clearly
indicates that the Commission considered
these suggestions. However, the Commission
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found that, unlike Duke's experts, the
intervenor witnesses did not have the in-depth,
firsthand knowledge of the MGP sites. While
the Consumer Advocates may disagree with
the weight the Commission accorded 4CC
witness Campbell's testimony, they cannot
claim the Co sion failed to consider the
testimony.

(29) The Commission finds that the seventh assignrnent of error
set forth by the Consumer Advocates is without merit. As
we stated previously, while the Consumer Advocates'
submit that the Conlmission's conclSlsions in these cases are
against the manifest weight of the evidence, what they are
really saying is that they do not agree with the
Conunission's rationale and ultimate findings and, therefore,
the Commission should reconsider its decision. There is no
dispute that the burden to proof that the Company's
expenditure of funds for the remediation of the MGP sites is
on Duke. At the hearing, Duke presented six credible expert
witnesses, whose subject matter expertise ranged from
managing the remediation of the MGP sites in question to an
Ohio EPA certified professional reviewing Duke's
remediation for compliance with the ®hio EPA's VAP, as
weil as other legal, environmental, rate management, and
gas field operations professionals. The Co ° sion is not,
in any way, discounting the expertise of the witnesses
presented by the intervening parties in these cases, one of
which, OCC witness Campbell, is a learned environmental
consultant and professional. However, it is the
Co sion's responsibility to review the totality of the
evidence presented in these cases and determine whether
Duke sustained its burden to prove the prudency of the costs
expended thus far on the MGP remediation. The bulk of our
79-page Order thoroughly recounted and analyzed the facts
and arguments presented by all parties in these cases.
Ultimately, we found that Duke presented the best credible
evidence supporting a finding that, with several exceptions,
its expenditures were reasonable and prudent. Having
reviewed the Consumer Advocates' seven areas of concern
in this assignment or error and the responsive pleading, we
find that they have not raised anything new that was not
already thoroughly considered in our Order. Accordingly,
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we find that the Consumer Advocates' seventh assignment
of error shouid be denied.

(30) In their eighth assi ent of error, the Consumer Advocates
assert that the Commission erred by applying a standard
which discounted the weight placed on the testimony of
intervenor experts, favored Duke's witnesses, and created a
presumption that Duke's actions were prudent in
contravention of precedent. They assert that Duke could not
meet its burden of proof without having performed, or
presented, an analysis of remediation alternatives. The
Consumer Advocates contend that the Comrnission shifted
the burden of proof to opposing parties to show less costly
remediation alternatives. According to the Consumer
Advocates, OCC witness Campbell is an environrnental
engineer who reviews and addresses varying federal and
state regulations throughout his work, and he provided a
detailed estimate of a remediation altemative consistent with
the VAP requirements. The Consumer Advocates note that
neither Ohio law nor the Ohio Rules of Evidence limit the
ability of en ' eers to testify as expert witnesses because
they lack a certification or license as an Ohio registered
professional en ' r. They assert that there was no
objective reason to ignore Dr. Campbell's tes ' ony, as he
had the qualifications to offer the opinion and the tes ' ony
that he provided was not contradicted by a.nyy witness.
Moreover, the Consumer Advocates submit that Duke
witness Fiore, whose testimony the Co °ssion relied on to
support a finding of prudency, had no more firsthand
knowledge of the selection of the remediation options for the
MGI' sites than did C7CC witness Campbell.

(31) Duke responds to the Consumer Advocates' eighth
assignment of error contending that the testimony offered by
OCC witness Campbell was unpersuasive. Conversely,
Duke provided witnesses that testified as to: the exhaustive
history of the MGPs; the nature of the Company's liability
and the prudence of its efforts to address its legal liability in
a cost-effective and efficient manner; the methodology used
by the Company to remediate the sites and the actions
required to comply with the applicable standards under the
VAP; and the decision-making employed by Duke in
overseeing and managing the site remediation. Duke notes

-'i9-

Appx. 000063



12-1685-GA-AIR, et al.

that the history of the sites was not rebutted and no party
disagreed that there isliability attached to remediation of the
sites. Moreover, Duke asserts that OCC witness CampbeIl
does not have the experience with the VAP, other than that
he read the regulations and looked at the Ohio EPA website.
Duke opines that, while Dr. Campbell may be a reputable
and reliable consultant in certain matters, he was not
adequately qualified to offer an opinion with respect to the
Ohio VAP, the remediation of the MGP sites, or the
Company's decisions. Thus, Duke asserts that the record
abundantly supports the Comm.ission's Order.

(32) Upon consideration of the eighth assignment of error
claimed by the Consumer Advocates, the Cornmission finds
that it is without merit. Again we emphasize the diligence of
oux review and the fact that we judiciously considered the
testimony of all witnesses, both from the Company and the
intervenors. Contrary to the unfounded allegations by the
Consumer Advocates, there was no presumption that
Duke's actions were prudent and the burden of proof was in
no way shifted to the opposing parties. The Co sion
painstakingly considered the totality of the record evidence
and found that Duke presented credible and convincing
support to sustain its burden of proof. While the Consumer
Advocates would prefer that we found otherwise, they have
presented nothing new that was not already considered and
would warrant reversal of our well-founded conclusion in
these cases. Accordingly, the eighth assignment of error
should be denied.

(33) The Consumer Advocates, in their ninth assignment of error,
believe the Co sion erred by finding that Duke made a
reasonable and prudent decision to investigate and
remediate the East End site due to the changes in the use of
the property and adjacent properties, when the changes in
use may not have occurred, but for Duke's decision to se#1 a
portion of the site. Moreover, they note that Duke's actions
to sell the parcel and to grant a use easement were not utility
activities, and Duke should have known that its actions
would trigger the need to remediate, The Consumer
Advocates believe the sale of the westem parcel on the East
End site was designed to benefit Duke's shareholders. They
maintain the sale should have disqualified Duke from
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charging customers for any costs of remediation resulting
from the site's change in use.

(34) In response to their ninth assignment of error, Duke states
that the need to investigate and remediate the East End MGP
site was not triggered by Duke's decision to sell a portion of
the site and the Consumer Advocates' assertion to the
contrary is neither supported by the law or the record.
Rather, the decision to remediate the East End site was
necessitated by a change in the use at and adjacent to the
property. Moreover, the Consumer Advocates ignore the
fact that Duke's liability follows the MGP waste materials
and is not tied solely to ownership and operation of the
property.

(35) The Co ssion finds that the Consumer Advocates'
conjecture pert °° g to the sale of the parcel west of the
East End site and the effect of such sale on the
co encement of the need to remediate the site is not based
on any evidence presented on the record in these cases. In
actuality, the record reflects that the property sold by Duke
represents only a small portion of the overall rdne-acre
purchased parcel, as it was referred to in the Order.
Moreover, recognizing that the record did not distinguish
between the small portion that had been sold by Duke,
which had been associated with the MGPs, and the
remainder of the nine-acre purchased parcel that had not
been related to the MGPs, the Co ssion denied Duke's
request to include the approximately $2.3 million associated
with the purchased parcel in the MGP costs to be recovered
in these cases. Therefore, we conclude that the Consumer
Advocate8' ninth assl ent of error is without merit and
should be den1ed.

(36) In their tenth assignment of error, the Consumer Advocates
claim the Commission failed to comply with R.C. 4909.19,
which required the Staff Report to include a determination
of the prudence of Duke's MGP investigation and
remediation costs. Instead, the Commission accepted Staffs
decision not to investigate the necessity and scope of the
remediation work performed by Duke, as well as Staff's
acceptance of the opinion of Duke's Ohio EPA certified
professional. According to the Consumer Advocates, an
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outside consultant could have been hired by Staff to review
the prudency of the costs. The Consumer Advocates,
further, infer that the Coxnmission deferred to Duke's expert
witness on the prudence of the reznediation activities; thus,
providing Duke a presumption of prudence.

(37) In response to the Consumer Advocates' tenth assignment of
error, Duke submits that, while R.C. 4909.19 requires the
Conunission investigate the facts set forth in the Company's
application, it does not provide any further requirements
with respect to how the investigation is to be conducted;
rather, the General Assembly deferred to the Cornmission's
discretion and judgment in terms of ratemaking. According
to Duke, based upon the evidence, which reflected opposing
positions, the Commission invoked its judgment and
expertise in concluding that the remediation costs were a
necessary expense associated with the provision of utility
service and, but for a Iimited exception, were prudently and
reasonably incurred by Duke. In so doing; Duke notes that
the Comnnission rejected the findings of Staff, which the
Co ission is at liberty to do.

(38) The Consumer Advocates' tenth assi ent of error is
without merit. Contrary to the allegations of the Consumer
Advocates, Staff thoroughly investigated and opined on the
costs associated with the investigation and remediation
efforts at Duke's MGP sites. Given Staff's position in these
cases regarding recovery of the MGP expenses, there was no
need for Staff to review the scope of the remediation work,
as advocated by the Consumer Advocates, and there is no
requirement, either in the statute or in the regulations, that
Staff must investigate and present its position on the
prudency of such costs. The Consumer Advocates'
argument that the Commission deferred its decision on the
prudency of the costs incurred for the IvIGP remediation to
Duke's witness is unfounded. As pointed out numerous
times by the Consumer Advocates and acknowledged by
Duke and Staff in these proceedings, the burden of proof is
on Duke to show the prudency of the MGP remediation
expenditures. As evidenced by our thorough and detailed
accounting in our Order of the facts and arguments
presented by all parties, we weighed the evidence and based
our conclusions regarding prudency on the best evidence of
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record. There was no presumption of prudence for Duke;
rather, as the record reflects, Duke presented credible,
substantiated evidence that was specific to the MGP sites in
question to support its assertion of prudency. Accordingly,
we find that the Consumer Advocates' tenth assygnrnent of
error should be denied.

(39) The eleventh assignment of error set forth by the Consumer
Advocates is that the Conzniission erred in finding that Duke
has taken reasonable and prudent action to pursue recovery
of investigation and remediation costs from other potentially
responsible third parties and insurers, The Consumer
Advocates maintain the Commission should examine Duke's
collection efforts in a future proceeding and should address
the prudence of Duke's efforts to collect such amounts at
that time.

(40) Duke responds to the Consumer Advocates' eleventh
assf ent of error pointing out that the evidence reflects
that Duke is pursuing other means of funding the costs of
the MGP reaxgediation and the Company accepts the
Commiwion's expectation that it pursue these sources of
funding. Although the Comrnission can ascertain in a future
proceeding whether Duke is fulfilling its co tznent to
seek third-party funding for the deanup, there is no present
basis to delay Duke's recovery of costs that have been and
will continue to be incurred.

(41) The Commission finds that the Consumer Advocates`
eleventh assignment of error is without merit and should be
denied. As provided in our Order, it is the Co ssion's
expectation that Duke wi11 use every effort to recoup
remediation costs from all associated third parties, and the
ComYnission will monitor this process closely. Moreover,
the Co ' sion will, at its discretion, initiate a review of
Duke's efforts to recover third-party funding for the
remediation costs.

(42) In their twelfth assignment of error, the Consurner
Advocates offer that the Commission should not have
authorized Duke to collect the deferred MGP costs from
customers over an unreasonably short five-year period. The
Consumer Advocates supported a longer 10-year
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arnorti.zation period, which they continue to advocate for,
arguing that the longer period will mitigate the rate impacts
on customers. They argue the Commission`s ultimate denial
of Duke's request to recover carrying charges further
supports a longer amortization period because the
shareholders should bear some responsibility and the
ultimate rate burden on customers should be udnimized.

(43) In response to the twelfth assignraent of error, Duke argues
the Cornmission's decision to allow amortization over a five-
year period is reasonably balanced and the Consumer
Advocates did not offer a substantial basis for a longer
period. Duke notes that OCC's witnesses did agree that, if
three years was the actual expected period between rate
cases, then three years was a reasonable timeframe for
recovery and, in determining the appropriate amortization
period, it is reasonable to consider the amount and age of the
deferral, the anticipation of additional deferrals, and the
proximity of the next rate case. Moreover, Duke points out
that, despite advocating for a longer amortization period
based on the concept of rate shock, the Consumer Advocate
witnesses did not analyze or research the rate impacts that
would result from differing proposed amortization periods.
Finally, Duke asserts the Co sion's decision to deny
recovery of any carrying charges mitigates against a longer
amortization period. Moving to a 10-year period unfairly
shifts more of the burden to Df.zke, according to the
Company.

(44) The record reflects proposed periods for amortization
ranging from between three and ten years. The Commission
considered the arguments regarding this issue provided by
each of the parties. Based on our dete ' ation that the
record supports Duke's recovery of some of the costs
associated with the MGP remediation, the Commission
believes the five-year amortization period appropriately
weighs the interests of all parties. Accordingly, we conclude
that the twelfth assi ent of error by the Consumer
Advocates should be denied.

(45) In their thirteenth assignment of error, the Consumer
Advocates state that Duke should not have been authorized
to collect from customers the MGI' costs incurred after
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December 31, 2012, through a rider. They assert the
Cornmission's grant of authority to Duke to defer and
recover future costs through Rider MGP is contrary to the
Staff Report, which Duke did not object to, as well as the
Stipulation, which requires Duke to file a subsequent rate
case to collect expenses after December 31, 2012. Therefore,
the Consumer Advocates state that only those MGP costs
that are found to meet legal and regulatory requirements
that were deferred before December 31, 2012, should be the
subject currently being considered for recovery from
customers.

(46) Duke, in response to the Consumer Advocates' thirteenth
assi ent of error, maintains that the grant of deferral
accounting authority is well within the broad authority
granted to the Commission under R.C. 4905.13. Duke asserts
that, given the evidence of record, the Co sion's
decision to authorize continual deferral authority was
reasonable.

(47) The Commission finds no merit in the thirteenth assignment
of error offered by the Consumer Advocates. We agree that
R.C. 4905.13 empowers the Comr-dssion to grant Duke's
request for continued deferral authority within the context
of these cases. However, as noted in our Order,
authorization to permit the Company to make the necessary
accounting adjustment to reflect the deferral is in no way a
ruling on the prudency of the costs yet to be reviewed. Since
we have determined in these cases that Duke should be
pe 'tted to recover the prudently incurred costs of the
MGP investigation and r ediation, it follows that Duke
should be authorized to update Rider MGP on an ual
basis based on the established 10-year tiznefr es mandated
for the East and West End sites. Accordingly, we conclude
that the Consumer Advocates' ffiirteenth assa ent of error
should be denied.

It is, therefore,
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ORDERED, That a copy of this Entry on Rehearing be served upon all parties of
record.
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Todd i hler, f" '

Steven D. Lesser

M. Beth Trombold

CMTP/sc

Entered in the Journal

Barcy F. McNeal
Secretary

Asim Z. Haque
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THE PUBLIC UTILITIES COMMLS,ION OF OHIO

In the Matber of the Application of Du
Energy Ohio, Inc., for an Increase in its ) Case No. 12-1685--GA-AIR
Natural Gas DistribuBon Rates. )

In the Matter of the Application of Duke ) Case No.12-9.686-GA-ATA
Energy Ohio, Inc., for Tariff Approval. )

In the Matter of the Application of Duke )
Energy Ohio, Inc., for Approval of an ) Case No.12-1fi87-GA-ALT
Alternative Rate Plan for Gas Distribution )
Service. )

In the Matter of the Application of Duke )
Energy Ohio, Inc., for Approval to Change ) Case No.12-1688-GA.-AA.MI
Accounting Methods, )

DISSENTING OPTNLON OF
COMMTSSIONERS STEVEN D . LESSER AND ASIM Z HA UE

We again dissent from the majority upon rehearing of this case. Duke Energy Ohio,
Inc. ("Duke") seeks to recover environrnental remediation expenses from consumers based
upon the statutory language set forth in R.C. 4909.15 (A)(4). As Duke should not recover
under established precedent interpreting R.C. 4909.15 (A)(4), and since they have averred
time and again that they do not seek recovery under 4909.15 (A)(1), then Duke should not be
able to recover its requested envirorur-nenfiai remediation expenses.

/vrm

Entered in the joumal

Barcy P. McNeal
Secretary

c `„--•°..^a°jP°
. ^ -°m°^-^.^-^ <---'^ . ..

evera L7. ^saer

Asim Z. Haque

Appx. 000071



BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Duke
Energy Ohio, Inc., for an Increase in its
Natural Gas Distribution Rates.

Case No. 12-1685-GA-AIR

In the Matter of the Application of Duke
Energy Ohio, Inc., for Tariff Approval.

In the Matter of the Application of Duke
Energy Ohio, Inc., for Approval of an
Alternative Rate Plan for Gas Distribution
Service.

In the Mattet of the Application of Duke
Energy Ohio, Inc., for Approval to Change
Accounting Methods.

Case No.12»168b-GA-ATA

Case No.12-1b87-GA-ALT

Case No.12-1683-CA-AAIVI

OPINION AND ORDER

The Co sion, conside ° g the above-entitled applications, the Stipulation and
Recomrnendation, and the record in these proceedings, hereby issues its Opinion and
Order in these matters.

APPEARANCES:

Amy B. Spiller, Elizabeth H. Watts, Rocco D'Ascenzo, and Jeanne W. Kingery,139
East Fourth Street, Cincinnati, Ohio 45202, Ice er LLP, by Christopher L. Miller, 250
West Street, Columbus, Ohio 43215 and Kay Pashos, One American Square, Suite 2900,
Indianapolis, Indiana 46282, and Frost Brown Todd LLC, by Kevin N. McMurray, 3 300
Great American Tower, 301 East Fourth Street, Cin ° ti, Ohio 45202, on behalf of Duke
Energy Ohio, Inc.

Mike DeWine, Ohio Attorney General, by John H. Jones, Assistant Section Chief,
Thomas W. McNamee and Devin D. Parram, Assistant Attorneys Genera1,180 East Broad
Street, Columbus, OWo 43215, on behalf of Staff of the Commission.

Bruce J. Weston, Ohio Consumers' Counsel, by Joseph P. Serio, Larry S. Sauer, and
Edmund J. Berger, Assistant Consumers' Counsel, 10 West Broad Street, Suite 1800,
Columbus, Ohio 43215, on behalf of the residential utility customers of Duke Energy Ohio,
Inc.
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Colleen L. Mooney, 231 West ° Street, Findlay, Ohio 45839, on behalf of Ohio
Partners for Affordable Energy.

Carpenter Lipps & Leland LLP, by Kimberly W. Bojko and Mallory M. IViohler, 280
North High Street, Suite 1300, Columbus, Ohio 43215, on behalf of The Kroger Company.

Douglas E. Hart, 441 Vine Street, Suite 4192, Cincannati, Ohio 45202, on behalf of
The Greater Cindnnati Health Council.

Bricker & Eclcler, LLl', by Thomas J. O'Brien, 100 South Third Street, Columbus,
Ohio 43215, on behalf of the city of Cincinnati.

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff, Stephen M. Howard,
and Gretchen Petrucci, 52 East Gay Street, Columbus, Ohio 43216, and Vincent Parisi and
Matthew White, Interstate Gas Supply, 6100 Emerald Parkway, Dublin, Ohio 43016, on
behalf of Interstate Gas Supply, Inc.

Douglas E. Hart, 441 Vine Street, Suite 4192, Cincinnati, Ohio 45202, on behalf of
Cin ' ti Bell Telephone Company LLC.

Robert A. Brundrett, 33 North High Street, Columbus, Ohio 43215, on behalf of
Ohio Manufacturers' Association.

Kegler, Browrn, Hfll Ritter, LPA, by Andrew J. Sonderman, Capitol Square, Suite
1800, 65 East State Street, Columbus, Ohio 43215, on behalf of People Working
Cooperatively, Inc.

Joseph M. Clark, 21 East State Street, Suite 1900, Columbus, Ohio 43215, on behalf of
Direct Energy Services, LLC, and Direct Energy Business, LLC.

McIntosh & McIntosh, by A. Brian McIntosh, 1136 Saint Gregory Street, Suite 100,
Cincinnati, Ohio 45202, on behalf of Stand Energy Corporation.

OPINION:

I. HISTORY OF TJHE PROCEEDINGS

Duke Energy Ohio, Inc. (Duke, Applicant, or Company), is a natural gas company
as defined by R.C. 4905.03 and a public utility as defined by R.C. 4905.02 and, as such, is
subject to the jurisdiction of this Commission, pursuant to R.C. 4905.04, 4905.05, and
4905.06. Duke currently supplies natural gas service to approximately 426, 000 customers
in eight counties in southwestern Ohio (Staff Ex.1 at 1).

Appx. 000073



12-1685-GA-AIR,et al. -3-

On June 7, 2012, Duke filed a notice of intent to file an application for approval of
an increase in its natural gas rates and related applications for tariff approval, an
alternative rate plan, and to change accounting methods. In its notice of intent, Duke also
requested a waiver of certain standard filing requirements relating to the Applicant's
electric utility operations and certain payroll analysis. By Entry issued July 2, 2012, the
Commission denied the request for waiver as it relates to the Applicant's electric utility
operations and granted the remauung waiver request. By this same Entry, the
Commission approved a date certain of March 31, 2012, and a test-year period of January
1, 2012 through December 31, 2012.

Duke filed its application to increase rates, along with the requisite standard filing
requirements, on July 9, 2012. In its application, Duke sought a revenue increase of
$44,607,929, or approximately 18.09 percent over current revenue. On July 20, 2012, Duke
filed its supporting testimony. On November 28, 2012, Duke filed proof of publication of
its notice of the application, in accordance with R.C. 4909.19 (Duke Ex. 3).

By Entry issued August 29, 2012, the Comnzission accepted the application for filing
as of July 9, 2012, and ordered the Applicant to publish notice of the application, pursuant
to R.C. 4909.19. By Entry issued January 18, 2013, rnotions to intervene filed by the
following entities were granted: Ohio Consumers' Counsel (OCC); Stand Energy
Corporation (Stand); Interstate Gas Supply, Inc. (IGS); The Kroger Company (Kroger); city
of Cin ° ti (Cincinnati); Ohio Partners for Affordable Energy (OPAE); Cincinnati Bell
Telephone Company, LLC (CBT); The Greater Cincinnati Health Council (GCHC); People
Working Cooperatively, Inc. (PWC); Ohio Manufacturers' As sociation (OMA); and Direct
Energy Business, LLC, and Direct Energy Services, LLC (jointly, Direct Energy). Further,
the motion for a ° sion pro h.ac vice of Edmund J. Berger, on behalf of OCC, was granted
by Entry issued December 21, 2012, and the motion for ad ion pro hac vice of Kay
Pashos, on behalf of Duke, was granted at the hearing on April 29, 2013.

Pursuant to R.C. 4909.19, the Commission's Staff (Staff) conducted an investigation
of the application and filed its report (Staff Report) on January 4, 2413 (Staff Ex. 1). Copies
of the Staff Report were served upon the mayor of each affected municipal corporation
and other persons the C.omsnission deemed interested, in accordance with the
requirements of R.C. 4909.19. In the Staff Report, Staff recommends a revenue decrease
from current revenue of between $10,725,809 and $3,358,775, or a decrease from current
revenue of between 2.80 percent and 0.88 percent (Staff Ex. 1 at Sch. A-1). Objections to
the Staff Report were filed by Duke, IGS, CBT, PWC, GCHC, OCC, Kroger, Direct Energy,
and OPAE on February 4, 2013. Motions to strike Duke's objections related to the
recommendations in the Staff Report regarding Duke's cost recovery for the investigation
and remediation of the Applicant's manufactured gas plants (MGPs) were filed by Staff
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and OCC on February 7, 2013, and February 19, 2013, respectively. On February 26, 2013,
Duke filed its memorandum contra the motions to strike filedby Staff and OCC.

By Entry issued January 18, 2013, the evidentiary hearing was scheduled to
commence one business day after the conclusion of Duke's electric rate cases filed in In re
Duke Energy Ohio, Inc., Case No. 12-1682-EL-AIR, et al. (Duke Electric Rate Case), which was
scheduled to commence on March 25, 2013. In addition, a separate Entry issued on
January 18, 2013, scheduled the local public hearings for February 19, 2013, in Hamilton,
Ohio; February 20, 2013, in Union Township, Cincinnati, Ohio; February 25, 2013, in
Middletown, Ohio; and February 28, 2013, in Cincinnati, Ohio. Notice of the local public
hearings was published in accordance with R.C. 4903.083 and proof of such publication
was filed on February 19, 2013, and March 12, 2013 (Duke Exs. 4-5).

On April 2, 2013, as corrected on April 24,2013, a Stipulation and Recommendation
(Stipulation) was filed by some of the parties to these cases. As part of that Stipulation, the
parties agreed to litigate the issues related to the Applicant's recovery of the MGP
remediation costs at the evidentiary hearing in these cases. By Entry issued April 4, 2013,
the evidentiary hearing was rescheduled to April 29, 2013. The evidentiary hearing
commenced, as rescheduled, on April 29, 2013, and concluded on May 2, 2013. Irdtial
briefs were filed on June 6, 2013, by Duke, Staff, Kroger, jointly by GCHC and CBT
(GCHC/CBT), and jointly by OCC and OPAE (OCC/OPAE). Reply briefs were filed by
Duke, OCC/OPAE, Kroger, GCHC/CBT, and OMA on June 20, 2013.

Columbia Gas of Ohio, Inc: (Columbia) filed an amicus curiae brief and an amicus
curiae reply brief, on June 6, 2013, and June 20, 2013, respectively. On June 6, 2013,
Columbia filed a motion for leave to file its amicus briefs in these matters. On June 21,
2013, OCC filed a memorandum contra Columbia's motion for leave to file amicus briefs.

On June 6, 2013, OCC filed a motion requesting the Ctimanission take
administrative notice of two documents from Duke's website regarding the MGP issue.
On June 11, 2013, Duke filed a memorandum contra OCC's motion to take adniinistrative
notice, along with a motion to strike reference to the documents in the brief and reply brief
filed by OCC/OPAE. OCC replied to Duke's memorandum contra the motion to take
administrative notice and filed a memorandum contra Duke s motion to strike on Jums 18,
2013, and June 26, 2013, respectively. Duke repIied to OCC's memorandum contra the
motion to strike on June 28, 2103.
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Yll. PENDING MOTIONS AND REQLTM FOR REVIEW

A. Columbia's Motion For Leave to File Amicus Curiae Briefs

-5-

Columbia requests leave to.file arrucus briefs in order to support Duke's request to
recover deferred environxnental investigation and remediation costs associated with
former MGr sites. In support of its motion, Columbia notes that, by Entry issued
September 24, 2008, in In re Columbia Gas of Ohio, Inc., Case No. 08-606-GA-AAM (Columbia
Deferral Case), the Commission approved an application by Columbia to defer its
environmental investigation and remediation costs incurred after January 1, 2008.
Pursuant to the Commission's Entry in the Columbia Deferral Case, Columbia's recovery of
the deferred costs would be addressed in Columbia's next base rate case. According to
Columbia, its future ability to recover those deferred costs is now threatened by
extraordinary and erroneous legal positions taken by Staff in the instant proceedings.

In support of its motion, Columbia points out that the Commission has granted
interested parties leave to file briefs as amici curiae in several cases where full intervention
is not necessary or warranted, citing various Commission cases, including In re Columbia
Gas of Ohio, Inc., Case No. 94-987-GA-AIR, Entry (Aug. 4,1994) and In re FirstEnergy Corp.,
Case No. 99-1212-EL-ETP, et al., Entry (Mar. 23, 2000). Columbia notes that Staff
acknowledges in the instant cases that the question of whether Duke can recover the MGP
costs, even xf MGPs were not used and useful in rendering natural gas distrgbution service
at a date certain, is "essentially a legal issue" (citing Staff Ex. 6 at 4). Therefore, Columbia
asserts that its subm.ission of amicus briefs on this limited legal issue, at the post-hearing
stage of these proceedings, will not prejudice any party. Moreover, Columbia states that it
will contribute to the full development and equitable resolution of the MGP issue in these
proceedin.gs.

In its memorandum contra Columbia's motion, OCC notes that Columbia's motion
was filed 122 days after the deadfine for the filing of motions to intervene in these cases.
OCC argues that, through its aTnicus briefs, Columbia is atternpting to influence the
Co sion's decision in these cases, which involves a different utility and different
customers. According to OCC, Columbia is attemp ° to interject itself into the Duke
cases because of what Columbia perceives as the potential precedent that the current Duke
cases could have on a future Columbia rate case. O+C'C states that Columbia has offered
nothing new or different in its briefs than the argument made by Duke. OCC cites to
Comm.ission precedent to support its position that the claimed interest of protecting
against the setting of precedent was not sufficient grounds for granting intervention. See
In re Vectren Delivery of Ohio, Inc., Case No. 08-220-GA-GCR, Entry on Rehearing (Aug. 10,
2005) (Vectren GCR Case); In re Ohio Edison, et al., Case No. 09-906-E1r O, Entry (Dec. 11,
2009). Furthermore, OCC argues that, if Columbia's motion is granted, other parties in
these cases woutd be prejudiced, because Columbia would be allowed to participate in the

Appx. 000076



12-1685-GA-AIR,et al. _b_

proceedizigs without being subject to the same scrutiny as other parties, e.g., discovery.
Finally, OCC asserts that, if amicus briefs were to be allowed, the amicus process should
have been noticed to alI stakeholders interested in this issue. Likewise, Kroger asserts that
Columbia's motion to file amicus briefs, at this late stage of the proceedings, is in violation
of the Commission's rules and would be prejudicial to the intervenors, because they have
not had a chance to question or challenge the statements asserted by Columbia (Kroger
Reply Br, at 3).

The Corrunission finds that the determination as to whether it is appropriate to
permit the filing of anticus briefs in a proceeding must be made based on the individual
case bar and the issues proposed to be addressed by the znovant. OCC, in its opposition
memorandum, rnischaracterizes previous rulings by the Commission in its attempt to
draw a comparison between the rulings in those cases and the instant cases. For example,
the request for leave to file an amicus memorandum in support of an application for
rehearing in the Vectren GCR Case obviously came at the rehearing stage of the case, well
beyond the briefing stage of the proceeding, and the issues raised in the amicus filing in
the Vectren GCR Case were primarily policy-oriented. Conversely, Columbia's motion for
leave to file amicus briefs in the instant cases came at the briefing stage of these cases and
Columbia's briefs are solely focused on the legal matters pertaining to the MGP cost
recovery. In addition, the Comxnission believes that permitting Columbia to file its amicus
briefs wU1 not prejudice any party to these proceedings and will, in fact, assist with the
consideration of the legal issues briefed in these matters. Accordingly, the Co ' ion
finds that Columbia's motion for leave to file arriicus briefs is reasonable and should be
granted.

B. OCC's Motion for Administrative Notice

On June 6, 2013, OCC filed a motion requesting the Co ° sion take
administrative notice of the two documents from Duke's website which contain frequently
asked questions and answers about the West End and East End MGP sites that are at issue
in these cases (website documents). OCC submits that the documents contain information
relevant and important to the upcoming decision regarding Duke's recovery of the MGP
costs associated with the rernediation of these sites that OCC only recently became aware
of. According to C, the documents include facts and admissions by Duke and,
therefore, they should be administratively noticed. OCC notes that it has incorporated this
inforrnation into its post-hearing brief.

In support of its motion, OCC states that these website documents equate to
a sions by Duke that contradict some of the claims made by Duke at the hearing in
these cases. OCC cites to Ohio Evid.R. 201(F) for the position that judicial notice of any
adjudicative fact that is not subject to reasonable dispute may be taken at any stage of a
proceeding, stating that this rule allows courts to fill gaps in the record. OCC
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acknowledges that the Supreme Court of Ohio (Supreme Court) has held that, while there
is rio absolute right for the taking of administrative notice, there is no prohibition against
the Cornmission taking such notice of facts outside of the record in a case. See Canton
Storage and Transfer Co., et at., v. Pub. Util. Comm., 72 Ohio St.3d 1, N.E.2d 136 (1995), citing
AIIen d.b.a. J&M Trucking, et al., v. Pub. Util. Comrn.,40 Ohio St.3d 184, 532 N.E:2d 1307
(1988). OCC points out several cases where the Commission has taken administrative
notice of facts, cases, entries, expert opinion testimony, briefs, and entire records from
otrier proceedings. According to OCC, Duke would not be prejudlced by a taking of
adtninistrative notice because the website documents were posted by Duke on its website;
therefore, it is Duke's own adrnission, not hearsay, that OCC seeks to notice and Duke can
not clairn that it did not have prior knowledge of the information. In addition, OCC states
thgt, since Duke will have an opportunity to respond to the information contained in the
website documents, through its repfy brief, Duke wiIl not be prejudiced.

Duke opposes OCC's motion for administrative notice, pointing out that the
website documents in question have been available on Duke s website since'the time the
application was filed in these cases and, in fact, the irnforrnation was referenced in Duke
witness Bednarcik's testimony, as well as Staff data requests that were served on OCC
(Duke Ex. 21 at 11, 16). In fact, the information, which Duke asserts is not contrary to any
information presented on the record in these cases, has been on the Applicant°s website
since 2009 and 2010 for the East and West End sites, respectively. Moreover, Duke states
that the attorney examiner closed the record in these cases, with no objection from any
party, and OCC has failed to file a,motion to reopen the record in these cases. Duke
Inaintains that, had OCC offered this evidence at hearing, Duke may have offered rebuttal
testimony; however, since it no longer has this option, Duke would be unfairly prejudiced
by the admission of this evidence at this late date.

Duke notes that, while the Supreme Court has affirnled the Co ion's ability to
take administrative notice of matters outside the record, such notice has consisted of the
Commission's own records. See Schuster v. Pub. LFiid. Comm., 139 Ohio St. 458 at 461, 40
N.E.2d 930 (1942); Canton v. Pub. f.ltil. Comm., 63 Ohio St.2d 76 at footnote 1, 407 N.E.2d 930
(1980). However, Duke states that the Suprerne Court has also held that the Commission
mety not take administrative notice of nnatters outside of the record, in particular, where
the matter sought to be admitted in not the Commission's own record. See Forest Hills v.
Pub. Util. Corrern., 39 Ohio St.2d 1, 313 N.E.2d 801 (1974). Duke offers that, in Forest Hills,
the court found that the evidence must be introduced at hearing or brought to the
attention of the parties prior to the decision, with an opportunfty to explain and rebut.
Dtike points out that none of the cases cited by OCC in support of its motion involve
matters not otherwise within the Commission s own record. Moreover, none of OCC's
cited cases involve the admission of evidence one month after the hearing is closed and
involve information that was publicly available during the pendency of the case.
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Finally, Duke states that OCC seeks to misuse Ohio Evid.R. 201, which only allows
judicial notice of an adjudicative fact that is not subject to reasonable dispute. Duke
asserts that the evidence OCC seeks to have a tted goes to the heart of the MGP dispute
in theses cases and, thus, the a ssion. of such evidence would be contrary to Ohio
Evid.R. 201 and should not be admitted.

Upon consideration of OCC's motion for adniinistrative notice and the responsive
pleadings, the Co ' sion finds that it should be denied, As pointed out by Duke, the
website documents are not new documents recently posted by Duke on its website; rather,
they have been on Duke's website for at least three years and, in fact, the website has been
referenced in discovery and testimony in these cases. For OCC to now attempt to utilize
tlus information to discredit the sworn testimony of witnesses that OCC had ample
opportunity to depose and cross-examine, at tl-ds late date, is inappropriate. OCC's
argument that Duke's due process rights are protected by merely affording Duke the
opportunity to respond to the late-filed website documents in its reply brief is weak, at
best. As noted by Duke, the issue OCC is attempting to address through these documents
affects a large part of the Commission's final decision in these cases. Thus, absent well-
substantiated arguments to reopen these proceedings in order to provide Duke the
opportunity to respond, which, as Duke notes, OCC did not request, the information can
not be adnlitted into the record. Accordingly, OCC's motion for adrninistrative notice
should be denied.

Finally, Duke moves to have any references to the late-offered information stricken
from the initial and reply briefs filed by OCC/OPAE. OCC opposes Duke's motion to
strike stating that Duke has failed to conform to the Co°ssiorz s rules, because Duke did
not include, as part of its motion, a memorandum in support of its motion, in accordance
with Ohio AdrxLCode 4901-1-12. In reply, Duke argues that OCC's argument regarding
Ohio A .Code 4901-1-12 elevates form over substance, in that, if the Co ' sion denies
OCC's motion for administrative notice, any references in the briefs to the website
documents must be ignored. The Co 'ssion agrees that, even absent Duke's stated
request to strike references to the website documents, since we denied OCC's motion for
a '° trative notice in the proceeding paragraph, it is necessary to strike any references
in the brief and reply brief filed by OCC/OPAE to the website documents. Therefore, we
find that Duke's motion to strike should be granted, and any such references should be
str;cken from the brief and reply brEef filed by OCC/OPAE and disregarded.

C. Motions for Protective Orders

At the hearing in these cases, Duke moved for the issuance of a protective order
regardiatg certain inforrnation contained within the testimony and exhibits of OCC
witnesses Campbell, QCC Ex. 15.1, and Gould, C3CC Ex. 17.1, as well as OCC Ex. 6.1. In
support of its motions, Duke asserts that certain inforznation contained in these exhibits
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refers to sensitive infrastructure that is considered confidential by the Department of
Homeland Securityr therefore, Duke requests the information not be made public. In
addition, Duke requests that certain inforfnation concerning the bid prices be treated as
confidential trade secret information. At the hearing, r,o one objected to Duke's motions
for protective order and the attorney examiner found that the motions were reasonable
and should be granted.

Ohio Adm.Code 4901-1-24, provides that, unless otherwise ordered, protective
orders issued pursuant to this rule, automatically expire after 18 months. However, given
that the exhibits contain sensitive utility infrastructure, consistent with previous rulings on
such critical energy infrastructure information, the Commission finds that it would be
appropriate to grant protective treatrnent indefinitely, until the Commission orders
othertivise. Therefore, until the Commission orders otherwise, the docketzng division
should m.aintain., under seal, the information filed confidentially on February 25, 2013, and
May 14 and 15,2013.

If the Co sion believes the information should no longer be provided protective
treatment, prior to the release of the inforrnation, the parties will be notified and given an
opportunity, in accordance with Ohio Ad nF.Code 4901-1-24(F), to file motions to extend a
protective order.

D. Motlon for Interlocutory Appeal filed by OCCIOPAE on Brief

By Entry issued April 4, 2013, the attomey ex ' er, inter alia, granted the motion
to extend the he ' g date in these cases filed by Duke, (7CC, OPAE, GCHC, Kroger, Direct
Energy, OMA, IGS, PWC, CBT, Cincinnati, and Staff. In that Entry, it was noted that, on
Apri12, 2013, the Stipulation was filed by some of the parties to these cases and, as part of
the Stfpulation, the parties agreed to litigate the MGP-related issues at the evidentiary
he ° g. Therefore, the attorney ex er established April 22, 2013, as the deadline for:
each party that filed an objection.to the Staff Report to file a statement identifying which
objections pertain to the issues that are not part of the Stipulation and will be litigated at
the evidentiary hearing; each party that previously prefiled testimony to file a statesnent as
to whether their witnesses will appear at the evidentiary hearing and, if so, the party shall
identify which portions of the witnesses' testimony address the issues that will be litigated
at the hearing; and Staff and all parties shall file any additional expert testimony. On April
22, 2013, testimony was filed by Duke, Staff, OCC, and Kroger.

On April 24, 2013, OCC/OPAE filed a joint motion to strike the additional
testimony filed by Duke on April 22, 2013. OCC/C3PAE note that Duke's additional
testimony filed on April 22, 2013, was filed nine months past the deadline for direct
testimony and two months past the deadline for supplemental direct testirnony.
According to OCC/OPAE, the April 4, 2013 Entry was not an invitation to provide for the
filing of this direct testimony on the MCP issue, but was intended only to allow parties to
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address the impact, if any, of the Stipulation on the issues for hearing. Furthermore,
OCC/OPAE state that the testimony filed by Duke on April 22, 2013, was, in fact, rebuttal
testimony. In support of their motion, OCC/OPAE argue that Ohio Adm.Code 4901-7-01,
App. A and 4901-1-29 require utilities to file their testimony in rate cases on a,specific
schedule to allow intervenors to. prepare for the hearing and file their testimony with
knowledge of the utility's direct testimony. The exceptions for allowing the :filing of
supplemental testimony set forth in the rule are not applicable here, according to
OCC/OPAE. While OCC/OPAE acknowledge that the rules may be waived for good
cause shown, they believe that, since the rules do not provide any other opportunity to file
additional direct testirnony in a rate proceeding, Duke's testimony should be stricken.
Absent the opportunity to conduct discovery and prepare for cross-examination,
OCC/OPAE assert that Duke's testimony, filed on April 22, 2013, is highly prejudicial to
OCC, OPAE, and other parties.

On Apri126, 2013, Duke filed its memorandum contra to the motion to strike filed
by ®CC/OPAlr. Duke states that the April 4, 2013 Entry clearly invited additional
testimony on IVIGP issues and the Commission's rules and procedures allow for such
filing. While the Commission's rules generally prescribe the timing and type of testimony
to be filed, Duke notes that Ohio Adm.Code 4901-1-38(B) provides that the Commission
may waive such rules for good cause shown. Duke argues the testimony filed on April 22,
2013, is not improper rebuttal testimony and that other parties are not prejudiced by the
filing of this testimony. Finally, Duke states that the Commission will be well served by
allowing this additional testimony on these important policy issues.

At the hearing in these matters, on April 29, 2013, the attorney exaininer denied the
motion to strike filed by OCC/OPAE on April 24, 2013, stating that, "the attorney
examiners' April 4, 2013, Entry clearly invited the filing of additional testimony by staff
and the parties" (Tr. I at 15).

In their brief, OCC/OPAE filed an interlocutory appeal of the attorney examiner's
April 29, 2013 ruljng, in accordance with Ohio Adm.Code 4901-1-15(F) (sic). In support of
their interlocutory appeal, OCC/OPAE reiterate the arguments set forth in their April 24,
2013 motion, namely that the Co ° sion's rules do not provide for the late-filed
testimony submitted by Duke on April 22, 2013, and the testimony was highly prejudicial
to OCC, OPAI3, and other parties. They restate that the extenuating circumstances
provided for in the rules for the filing of supplemental testimony do not apply in these
cases to Duke's testimony. Therefore, OCC/OPAE urge that Duke's April 22, 2013
testimony be stricken. (OCC/OPAE Br. at 101-107.)

In response, Duke states that OCC/OPAE were not prejudiced by the additional
testimony filed on April 22, 2013, stating that OCC/OPAE had ample opportunity to file
additional testimony and chose not to. Moreover, OCC/OPAE and other parties had the
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opportungty to depose Duke's witnesses and to cross-ex ' e such witnesses. (Duke
Reply Br. at 38.)

Upon consideration of the April 24, 2013 interlocutory appeal filed, on brief, by
OCC/OPAE and Duke's reply, and upon review of the record in these cases, the
Commission finds that the appeal is without merit and should be denied. It is evident both
by a review of the April 4, 2013 Entry and the statement by the attorney examiner at the
April 29, 2013 hearing, that all parties, including Duke, were invited to file additional
testimony. While OCC/OPAE claim that they have been prejudiced by the filing of Duke's
testimony, we fail to see how such is the case when there were other avenues available to
them which would allow them to fully respond and address any issues brought up in
Duke's testimony. For example, OCC and/or OPAE, if they found the need to rebut any
issues raised by Duke, could have requested to submit rebuttal testimony; however, no
such request was made. Moreover, the record reflects that all parties, including OCC and
OPAE, were given every opportunity in cross-examination to question Duke's witnesses,
as attested to by the four days of hearing that concluded with over 1,000 pages of
transcript. Therefore, the Commission concludes the motion for interlocutory appeal of the
attorney examiner's April 29, 2013 ruling denying the April 24, 2013 motion to strike
Duke's April 22, 2013 testimony, which was filed by OCC/OPAE, should be denied, and
the attorney examiner's ruling should be affirmed.

E. OCC's Motion to Strike Two of Duke's Ob,Jections to the Staff Report

On February 19, 2013, OCC filed a motion to strike objections (6) and (15) filed by
Duke on February 4, 2013, regarding the proposed MGP deferral and the facilities
relocation tariff. In support of its motion to strike, OCC states that the objections lack
specificity in violation to Ohio Adnz.Code 4901-1-28(B). Upon consideration of OCC's
motion to strike these two objections to the Staff Report, the Commission finds that it is
without merit and should be denied.

III. SUIVIMARY OF THE EVIDENCE AND DISCUSSION

A. Overview

As stated previously, a Stipulation was filed by some of the parties to these cases
and, as part of that Stipulation, the parties agreed to litigate the issues related to the
Applicant's recovery of costs associated with investigation and remediation of Duke's two
MGP sites, the East and West End sites, at the evidentiary hearing. Therefore, in this
Order, the Commission will first address the uncontested portion of these cases in its
review and consideration of the Stipulation. Upon our consideration, we conclude that the
Stipulation should be approved and adopted. Thereafter, we consider the contested issue
regarding Duke's request to recover the deferred environmental investigation and
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remediation costs associated with former MGP sites. After a thorough review of the legal
issues and the record in these matters, the Commission concludes that Duke's request to
recover MGP investigation and remediation costs for the period frogn January 1, 2008
through December 31, 2012, should be approved to the extent set forth below in this
Order.

B. Su^ of the Local Public Heaz^

The Cornmission received sigruficant public correspondence related to these cases.
In addition, each of the IocaI public hearings was well attended: 25 witnesses testified at
the Harriiltan hearing, 28 witnesses testified at the hearing held in Union Township, eight
witnesses testified at the Middletown hearing, and 14 witnesses testified at the hearing
held in Cincinnati. Most of the testimony received at the local public hearings expressed a
general opposition to any increase in Duke's natural gas rates. Witnesses also expressed
concern with the compensation received by Duke executives and they asserted that Duke
did not pay sufficient taxes.

C. Sti Iation

Surnmary of the 5ti,_pulation

A Stipulation, signed by Duke, Staff, OCC, OPAE, GCfiC, CBT, I(roger, Direct
Energy, and PWC, was filed on Aprrl 2, 2013, as corrected on Apri124, 2013 (jt. Ex. 1). The
Stipulation was intended by the signatory parties to resolve a_t1 outstanding issues in these
procee ' gs, with the exception of Duke's request for cost recovery associated with
reme ° tion of the forrner MGP sites. On April 8, 2013, Cincinnati filed a letter in support
of the Stipulation. t?n April 22, 2013, IGS filed a letter stating that it elected not to become
a signatory party to the Stipulation, noting that the Stipulation does not address its
objections in the cases, but that there are rneans, other than the Stipulation, by which its
concerns can be addressed. In support of the Stipulation, Duke filed the testimony of
William Don Wathen (Duke Ex. 19B), OCC filed the tes ° ony of Eeth. E. Hixon (OCC Ex.
1), and Staff filed the tes ' ony of William Ross Willis (Staff Ex. 2). .

The following is a summary of the provisions agreed to by the stipulating parties
and is not intended to replace or supersede the Stipulation:

(1) Revenue Requirement - Duke's revenue requirement is
$241,326,770, which reflects a $0 increase in the sum of
annualized revenues from current base rates. The $241,326,770
excludes gas costs and includes the annualized revenues from
the accelerated main replacement program rider (Rider AA4RP)
and the advance utility rider (Rider AU) effective at the time of
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the filing. Upon approval of the new rates in these
proceedings, Rider AMRP and Rider AU vvill be reset to
recognize recovery of investment through the date certain,
March 31, 2012, in base rates.

(2) Return on Equity - Duke's actual capital structure of 53.3
percent equity and 46.7 percent debt, and a return on equity
(ROE) of 9.84 percent, shall be established. The ROE shall not
be used as precedent in any future gas proceeding, except for
the purpose of determining the revenue requirement for
collection from customers in proceedings addressing Duke's
SmartGrid rider, currently known as Rider AU, and Rider
AMRP. Duke shall use 5.32 percent as its cost of debt for
deter g carrying charges for future gas deferral requests
until the cost of debt is reset as part of the resolution of Duke's
next gas distribution rate case. Duke shall bear the burden of
proof with respect to any future ROE request not otherwise
provided for in this Stipulation.

(3) Depreciation - Duke shall use the depreciation rates as reflected
in the Staff Report.

(4) AMRP ® The incremental increase to the AMRP for residential
customers will be capped at $1.00 annually on a cumulative
basis. When rates become effective as a result of these cases,
the AMRP rates shall be capped at $1.00 per customer per
nlonth, as supported in In re Duke Energy Ohio, Inc., Case No.
12-3028-GA-RDR, et al. The cap for recovery from residential
customers be ' g in 2014, 2015, and 2016 shall be $2.00,
$3.00, and $4.00 per customer per month, respectively. The
Rider AMRP revenue requirement calculation ° include
amortization of Duke's deferred camera work exp e,
approved in In re Duke Energy Ohio, Inc., Case No. 09-1097-GA-
AAM, over a five-year period and wiu also include expenses
related to ongoing camera work related to the AMRP activity
during the period 2001 through 2006. Duke may seek recovery
from customers of the unarnor ° d balance of the deferred
camera work, via an existing or newly proposed rider, prior to,
but not after, the expiration of the fzve-year amortization
period.

Except as modified in the Stipulation, the revenue requirement
calculation and procedural tianelines for Rider A Pwill be

_13_
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the same as was approved in prior proceedings; however, the
cost of capital shall be calculated using the debt and equity
established in the Stipulation.

(5) Rider AU - Duke will continue recovering costs associated with
deployment of SmartGrid for its gas distribution business. To
the extent practicable, Duke will file Rider AU
contemporaneous with its annual filings for the electric Rider
Distribution Reliability - Infrastructure Modernization (Rider
DR-IM). Duke will include in its Rider AU revenue
requirement, and not in base rates, amounts related to recover
deferred grid modernization, operation and maintenance
(O&M) expense and carrying costs, incremental O&M savings
and gas furnace program incentive payments and
adininistrative expenses.

(6) MGP - Duke may establish a rider (Rider MGP), subject to the
terms of this Stipulation and subject to Commission
authorization after hearing from the parties in litigation, for
recovery of any Co 'ssion-approved costs associated with
Duke's environmental remediation of MGP. The parties agree
to litigate their positions at the evidentiary hearing in the
above-captioned proceedings, for resolution by the
Go ission in its Order in these cases. Staff agrees to litigate
its positions as stated in the Staff Report on the MGP issues,
subject to the usual caveat to allow for correction of errors, if
any, or updated information. Any recovery of costs from
customers for environmental remediation of Duke's MGP shall
be allocated among classes as follows:

Residential'3ervice (RS)/ Residential 68.26 percent
Firrn Transportation Service
( /Residen ' Service Low
Income Pilot RSI.
General Service (GS)/Firm 7.76 percent
Trarzs rtation Service S 1
GS pT Large 21.68 ercent
Interruptible Transportation Service 2.30 percent

(7) Residential Rate Design - Duke will submit a cost of service
study in its next natural gas general base rate proceeding that

-Z4_
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separates its residential class into a hea ° class and a
nonheating class.

(8) Reconnection Charge - Duke will withdraw its request for
approval of a c ge to its.Reconn °on Tariff, rnea ' g that
the reconnection charge will remain at the current amount.

(9) Accelerated Service Replacement Program (ASRP) - Duke will
withdraw its request for approval of an ASRP. If Duke
proposes an ASRP or a sirn.ilar program in the future, its
proposal shall ensure that rates for such a program will not go
into effect before January 1, 2016.

(10) Facilities Relocation.® The mass transportation rider (Rider
FRT) will not be approved in these proceedings.

(11) Line Extension Rider (Rider X) - Duke's proposed changes to
Rider X, to use a net present value (NPV) analysis to determine
whether the customer will contribute to the costs of
construction or will receive the facility extension free of charge,
shall be approved. In addition, Duke will include all
volurmetric base distribution revenues and fixed monthly
charge revenues in the dete tion of whether the customer
wiftl contribute to the cost of construction or will receive the
facility free of charge. For purposes of applying its NPV
analysis, Duke will use 5.32 percent as the discount rate and,
for residen ° customers, it wiIl assume a term of no less than
10 years.

(12) Right-of-way Tariff Language - Duke shaR ano ' its proposed
right-of-way tariff to read as follows:

The customer, without reiaxtburserxcent; shaU
furrdsh all necessary rights-of-way upon or across
property owned or controlled by the customer for
any and all of the Company's facilities that are
necessary or incidental to the supplying of service
to the customer, or to continue service to the
customer.

The customer, without reimbursement, will make
or procure conveyance to the Company, all
necessary rights-of-way upon or across property
owned or controlled by the customer along

-15-
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dedicated streets and roads, sa ° actory to the
Company, for the Company's lines or extensions
thereof necessary or maintenance incidental to the
supplying of service to customers beyond the
customer's property, in the form of Grant or
zns t customarily used by the Company for
these facilities.

Where the Company seeks access to the
customer's property not along dedicated streets
and roads for the purpose of supplying or
maintaining service to customers beyond the
customer's property, the Company will endeavor
to negotiate such right-of-way through an
agreement that is acceptable to both the Company
and the customer, including with compensation
to the customer. Notwithstanding the foregoing,
the Company and its customers maintain all their
rights under the law with respect to the Company
acquiring necessary rights-of-way in the
provision of service to its customers.

(13) PWC Weatherization Funding - Duke will provide PWC
$350,000 per year through shareholder contributions to be used
for low-income weatherization in Duke's service territory. The
funds will be made available to PWC as agreed in either these
proceedings or in settlement of the Duke £lectiic Rate Case, but
not in both. PWC may elect, at its discretion, to use the funds,
in whole or in part, for either electric or natural gas
weatherization programs. This annual shareholder funding is
in addition to the $1,795,000 that is currently being collected
and that will continue to be collected from customers through
Duke's base gas distribution rates for PWC's weatherization
program and all such collections from customers and funding
of PWC shall remaut in place until the effective date of the rates
in Duke's next gas distribution base rate case.

(14) OPAE Energy Fuel Fund - The parties recommend and seek the
Commission's approval in continuing the waiver of Ohio
Adm.Code 4901:1-14 granted to Duke, in In re Duke Energy
Ohxo, Inc., Case No. 08-1285-GA-WVR, Entry (Dec. 19, 2008)
(Duke Waiver Case), to allow distribution of fuel fund dollars as
requested in that waiver application, so long as the refund

-16-
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dollars are available. In seeking approval of the continuation
of that waiver, the parties also recommend that the eligibility
requirements be changed from 175 percent to 200 percent of the
poverty level to from 0 percent to 200 percent of the poverty
level for pipeline refund dollars.

(15) Economic Development - Duke shall withdraw its request for
authorization of ratepayer funding for an economic
development fund via the proposed economic development
rider (Rider ED).

(16) Supplier Rate Codes - Duke shall make available to competitive
retail natural gas suppliers (suppliers) up to 80 rate codes per
supplier to be provided under Duke's current fee structure as
set forth in Duke Rate Retail Natural Gas Supplier and
Aggregator Charges (SAC), PUCO Gas No. 18, Sheet No. 45.2,
rne ' g that 25 rate codes will be provided at no charge and
any rate codes above 25 used by a supplier will be provided at
a cost of $30 per rate code per month. Duke shall make these
additional rate codes, up to 80, available to suppliers within 60
calendar days of the Order in these cases.

Duke shall enter into good faith negotiations with suppliers to:
(1) determine ways in which the supplier could help streamline
rate code processing to lessen or avoid costs associated with
additional incremental rate codes above 80; and (2) to the
extent necessary, establish a supplier paid fee structure to
compensate Duke for its incremental costs for processing
additional incremental rate codes above 80. Duke shaU not
charge, through distribution rates or any other recovery
rnechanism, the incremental cost of ma ' g additional rate
codes available to suppliers to Duke's customers. Duke shall
work with suppliers to complete, withizt 12 months of the date
of the Order in these proceedings, a plan for a permanent
billing system modification to replace the current rate code per
month fee structure, if such p anent billing system
modifications are more economical than long-term
continuation of the per rate code per month structure. Upon
mutual agreement that permanent billing system modifications
are more economical, Duke and suppliers shall work in good
faith to agree upon the details of implementing, and suppliers
paying for, the permanent bill3ng system modification,
includang a reasonable time frame for completion. Duke shall

_17-
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not charge, through distribution rates or any other recovery
mechanism, the cost of any such biliing system rnodification-to
Duke's customers. These provisions do not, and are not
intended to, inhibit or preclude suppliers from recovering such
costs from their customers through the suppliers' rates and
have no effect on Duke's collection of such charges on behalf of
suppliers or the purchase of receivables from suppliers.

(17) Tariffs - Duke shall file applicable compliance tariffs within 14
days of the submission of the Stipulation. The compliance
tariffs shall include the tariff language filed with the
application, as amended by the Staff Report and the
Stipulation. All work papers supporting the tariffs shall be
provided to interested parties upon request. Interested parties
will review and comment within 10 days of receipt of the
proposed tariffs.

(18) Waiver of Standard Filing Requirements - Duke does not need
to provide a comparison of 12 znonths actual income statement
to the partially forecasted income statement as required by
Ohio Adm.Code 4901-7, at Appendix A, Chapter II(A)(5)(d),
page 11.

(19) Na,tural Gas '6lehicle (NGV) Tariff and Rate Gas Generation
Interruptible Transportation (GGIT) - Duke's proposed tariffs
Rate NGV and GGIT shall be filed for approval. Both shall be
administered in a competitively neutral mamer.

(20) Staff Report- Resolves Other Issues A  The Staff Report resolves
the rema °' g issues not addressed in the Stipulation, with the
exception that Duke will not su t a facilities-basea cost of
service study in its next gas distribution base rate case.

(Jt. Ex.1 at 5-14.)

2. Rate Base

-18-

The following inforrnation presents the value of Duke's property used and useful in
the rendition of natural gas distribution services as of the March 31, 2012 date certain, as
stipulated by the parties (Staff Ex. 2 at Sch. B-1):
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Plant-ut-Service
Depreciation Reserve
Net Plant in Service

Customer Advances for Construction
Customer Service Deposits
Post Retirement Benefits
Investment Tax Credits
Deferred Income Taxes
Other Rate Base Adjustments

Rate Base

$1,623,220,034
(447.052,bW

$1,176,167,390

$ (3,597,473)
(8,521,562)

(14,645,755)
(6,554)

(282,950,314)
15,796,710

$8$2,242,442

-19-

The Commission finds the rate base stipulated by the parties to be reasonable and proper
and adopts the valuation of $882,242,442 as the rate base for purposes of these
proceedings.

3. Operting Income

The following information reflects Duke's operating revenue, operating expenses,
and net operating income for the 12 months ended December 31, 2012 (Staff Ex. 2 at Sch.
C 1):

Overating Revenue
Total operating revenue $384,015,062

Opera ' Expenses
O&M
Depreciation
Taxes, other
Federal income taxes
Total ®perati.ng Expenses

Net^TOnerating Income

$221,071,618
44,082,034
24,898,498
25.765,571

$315,817,721

$68,197,341

The Co sion finds the determination of Duke's operating revenue, operating
expenses, and net operating incorne, pursuant to the Stipulation, to b^ reasonable and
proper. The Co ° ssion will, therefore, adopt these figures for purposes of these
proceedings.
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4. Rate of Return and Authorized Increase

-20-

As stipulated by the parties, Duke has a net operating income of $68,197,341 under
its present rates. Applying Duke's current net operating income to the rate base of
$882,242,442 results in a rate of return of 7.73 percent. Such a rate of return is sufficient to
provide Duke with reasonable compensation for the service it renders to its customers.

The parties have agreed to a recommended rate of return of 7.73 percent on a
stipulated rate base of $884,242,442, requiring a net operating income of $68,197,341. The
revenue requirement agreed to by the stipulating parties is $384,015,062, including gas
costs, which results in a zero percent increase in the sum of annualized revenues from
current base rates. (Staff Ex. 2, Sch. A-1 and C-1.)

5. Stil2ulation Evaluation and Conclusion

®hio Adm.Code 4901-1-30, authorizes parties to Co ssion proceedings to enter
into stipulations. Althotzgll not binding on the Commission, the terms of such an
agreernent are accorded substantial weight. See Akron v. Pub. i,U#it. Comtn., 55 Ohio St.2d
155, 157, 378 N.E.2d 480 (1978). This concept is particularly valid where the stipulation is
unopposed by any party and resolves almost all issues presented in the proceeding in
which it is offered.

The standard of review for considering the reasonableness of a stipulation has been
discussed in a number of prior Commission proc eedings. See, e.g., In re Cincinnati Gas &
Electric Co., Case No. 91-410-EL-AIR (Apr. 14, 2994); faz re Western Reserve Telephone Co.,
Case No. 93-230-TP-ALT (Mar. 30,1994); In re Ohio Edison Co., Case No. 91-698-EL-EC?R, et
al. (Dec. 30,1993); In re Cleveland Electric Itlnm. Co., Case No. 88-170-EL.-AIIt Qan. 31, 7.9E9};
In re Restafement o)`ll.ccounts and Records (Zimmer Plant), Case No. 84-1187-EL-[II>TC (Nov.
26, 1985). The ultamate issue for our consideration is whether the agreement, which
embodies considerable time and effort by the signatory parties, is reasonable and should
be adopted. In considering the reasonableness of a stipulation, the Co ° sion has used
the following criteria:

(1) Is the settlement a product of serious bargaining among
capable, knowledgeable parties?

(2) Does the settlement, as a package, benefit ratepayers and the
public interest?

(3) Does the settlement package violate any important regulatory
principle or practice?
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The Supreme Court has endorsed the Commission's analysis using these criteria to
resolve issues in a manner economical to ratepayers and public utiiities. Indus. Energy
Consumers of Ohio Power Co. v. Pub. Util. Comm., 68 Ohio St.3d 559, 561, 629 N.E.2d 423
(1994), citing Consumers' Counsel v. Pub. LIti2. Comm., 64 Ohio St3d 123, 126, 592 N.E.2d
1370 (1992). AdditionalIy, the Supreme Court stated that the Co i sion may place
substantial weight on the terrns of a stipulation, even though the stipuiation does not bind
the Co ° ion. Consumers' Carunsel at 126.

Duke witness Wathen, Staff witness Willis, and OCC witness Hixon testify that the
Stipulation is a product of serious bargaining among capable, knowledgeable parties. The
witnesses state that the stipulating parties regularly participate in rate proceedings before
the Cornmission, are knowledgeable in regulatory matters, and were represented by
experienced, competent counsei. (Duke Ex. 19B at 3; Staff Ex. 2 at 3; OCC Ex. I at 4.)
Specsfically, Mr. Wathen notes that the parties to the Stipulation represent all stakeholders'
interests, including both residential and nonresidential customers, as well as low-income
customers. According to Mr. Wathen, negotiations in these proceedings occurred via in-
person meetings, telephone conferences, and email exchanges, with all parties being
invited to attend these meetings and all issues raised by the parties being addressed in
reaching the Stipulation. (Duke Ex. 19B at 3-4.) Therefore, upon review of the terms of the
Stipulation, based on our three-prong standard of review, the Commission finds that the
first criterion, that the process involved serious bargaining by knowledgeable, capable
p "es, is met.

With regard to the second criterion, Duke witness Wathen, Staff witrtess W`illis, and
OCC witness Hixon assert that the Stipulation benefits ratepayers and the public interest
(Duke Ex. 19B at 5; Staff Ex. 2 at 3; OCC Ex. 1 at 4). Mr. Wathen explains that the
Stipulation addresses the recommendations contained in the Staff Report and benefits all
customer classes, as custozners will experience a substantially lower base rate increase than
that which Duke proposed in its application. Moreover, Mr. Wathen explains the
Stipulation provides for many benefits through the agreed-upon rate design and provides
a° t benefik for low-income customers through shareholder-funded contributions to
support weatherization initiatives and other progr .(Duke Ex,19B at 5-6.) In addition,
Mr. Willis points out the Stipulation: avoids the cost of litigation; results in a$U increase in
base gas retail rates; caps the increase to Rider AMRP for residential customers at $1.00
annually on a cumulative basis; saves $317 million sn, rates over a 9- to 10-year period,
because Duke withdraws its request for an AS12P; maintains the reconnection charge at the
current level; provides that Rider FRT will not be approved; establishes a rate of return of
7.73 percent based on an ROE of 9.84 percent and a cost of debt at 5.32 percent; and
provides for shareholder-funded low-income weatherization programs and a low-income
fuel fund (Staff Ex. 2 at 34). Ms. Hixon adds that the Stipulation: provides for a cost of
service study separating the residential customers into heating and nonheating classes for
the next rate case; recommends changes to Rider X to use the NPV analysis to deter ' e if
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a customer will contribute to the costs of construction; changes the right-of-way tariff
language; and withdraws Duke's request for Rider ED (OCC Ex.1 at 5-9). Upon review of
the Stipulation, we find that, as a package, it satisfies the second criterion as it benefits
ratepayers by avoiding the cost of litigation and is in the public interest.

Duke witness Wathen, Staff witness Willis, and OCC witness Hixon also testify that
the Stipulation does not violate any important regulatory principle or practice (Duke Ex.
19B at 6; Staff Ex. 2 at 5; CCC Ex, 1 at 10). The Commission finds that there is no evidence
that the Stipulation violates any important regulatory principle or practice and, therefore,
the Stipulation meets the third criterion.

Accordingly, we find that the Stipulation entered into by the parties is reasonable
and should be ad.opted,

6. Effective Date and Tariffs inCrnoliance with Sti ul^ation

As part of its investigation in these matters, Staff reviewed the various rates,
charges, and provisions governing terms and conditions of service contained in Duke's
proposed tariffs. On Apri115, 2013, Duke filed compliance tariffs in these proceedings in
accordance with the provisions of the Stipulation. No co ents were received regarding
Duke's compliance tariffs. Upon review, the Co "ssion finds the proposed revised
tariffs filed on April 15, 2013, to be reasonable and in accordance with the Stipulation;
therefore, such tariffs should be approved. Consequently, Duke shall file final tariffs
reflecting the revisions approved in conformance with the Stipulation in these cases. The
new tariffs wfll become effective on a date not earlier than the date upon which complete
final tariff pages are filed with the Co °ssion.

D, iti atgd MGP Isue

The remainder of this Order is devoted to the Co ssion's consideration of
Duke's request for recovery of MGP-related costs and our ultimate conclusions on the
legal issues. Initially, we review the history of MGPs and Duke's Ohio MGP sites
specifically. We then overview the costs Duke is requesting to recover and the parties'
responses. Next, we provide a detailed description of the East and West End sites and the
investigation and remediation actions, as set forth by Duke and the parties on the record in
these cases. Thereafter, we consider the legal arguments regarding: Duke's remediation
obligations; the used and useful requirement set forth in R.C. 4909.15(A)(1), as it applies to
Duke's proposal; the requirement for recovering costs for rendering public utility service
set forth in R.C. 4909.15(A)(4), as it applies to Duke's proposal; and whether the costs
sought to be recovered by Duke were prudently incurred, in accordance with R.C.
4909.154. Ultimately, we determine that Duke should be authorized to recover $62.8
million, minus the amount requested for the purchased parcel on the East End site, the
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2008 costs for the West End site, and all carrying charges, on a per bill basis, over a five-
year amortization period.

1. MGP and the 5fipulation

Although the Stipulation settled most of the issues in these proceedings, the
stipulating parties agreed to litigate the recoverability of costs incurred by Duke for the
environmental investigation and remediation associated with two former MGP sites that
were owned and operated by Duke's predecessor companies. These sites are referred to
throughout this Order as the East and West End sites and, as explained later in this Order,
each site is divided into parcels. There is no provision in the Stipulation for the recovery
of the MGP costs in base rates; rather, the Stipulation provides that Duke may estabiish a
rider for recovery of any Comrnission-approved costs associated with Duke's
environmental remediation of the MGPs. Furthermore, the Stipulation establishes how the
MGP remediation costs would be allocated among customer classes, in the event recovery
is authorized. at. Ex. I at 8-9; Duke Ex. 19B at 2; Staff Ex.1 at 31.)

At the hearing, in regard to the litigated MGP issue, Duke presented the following
witnesses: Jessica L. 13e cik, Manager of Remediation and Deco sioning, Senior
Engineer with Duke Energy Business Services, LLC (DEBS); Shawn S. Fiore, Vice President
of Haley & Alxich, a certified professional (CP) under Ohio Environmental Protection
Ag 's (EPA) Voluntary Action Program (VAP)! Andrew C. Ngddleton, President of
Corporate Environmental Solutions, LLC; Kevin D. Margolis, partner in the law firm of
Benesch, Friedlander, Coplan & Aronoff LLP; William Don Wathen, Director of Rates and
Regulatory Strategy for DEBS; and Gary J. Hebbler, General Manager, Gas Field and
Systerras Operations for Duke. Staff presented Kerry J. Adkins, Public A ' trator 2,
Accounting and Electricity Division. C presented: Kathy L. Plag , Principle
Regulatory Analyst with OCC, adopting the testamony of David J. Effron, a certified public
accountant and a utility regulatory consultant; Bruce M. Hayes, Principle Regulatory
Analyst with DCC; and James R. Campbell, President of Engineering Management, Inc.
Kroger presented Neal Townsend, Director, Energy Strategies, LLC.

2. History of MGPs and Duke's MGP Sites

Duke states that the East and West End sites have waste products and contaminants
that are considered hazardous substances, as defined by the federal Comprehensive
Environrnental Response, Compensation, and Liability Act of 19$0, as arnended (42 U.S.C.
9601, et seq.) (CERCLA). According to Duke, environmental remediation is pr` `ly
governed in Ohio by the Ohio EPA under R.C. Chapter 3746 and Ohio Adm.Code 3745-
300-01 through 3745-300414. Duke is cleaning up both MGP sites under the direction of an
Ohio EPA CP employed by an environmental consulting firm. (Duke Ex. 21 at 7.) Duke
opines it is acting prudently and in a reasonable and responsible manner in conducting
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these activities under the VAP rules promulgated under R.C. Chapter 3746, whiclh, in
Ohio, is the statutory framework most commonly and reasonably utilized for the
remediation of sites with historic con ation. (Duke Ex. 23 at 6; Tr. I at 141.)

Between 1816 and the mid-1960s, MGPs were used for the production of
commercial grade gas from the combustion of coal, oil, and other fossil fuels, for use with
lighting, heating, and cooking. During this era, three types of gas-making processes
generally dominated the manufacture of gas: coal gas; carbureted water gas; and oil gas.
(Duke Ex. 20 at 4-5; Staff Ex. 1 at 30.) Residuals resulting from the manufacture of gas
included: tar and some form of sulfur removal residual from all three forrn.s of processes;
some form of ammonia residual from the coal gas process; and, at some plants, other
residuals like light oil or naphthalene. Duke witness Middleton states that, if there was no
market or economic use for the residuals produced, the residuals became wastes for
disposal by the means customary at the time, which included onsite disposal at the 1VIGP
site. (Duke Ex. 20 at 14, 21.)

Duke witness Bednareik explains that the East and West End sites have been used
by Duke and its predecessor companies for gas transmission, production, and other utility
services since the mid-1800s. Ms. Bednarcik details the facilities and structures associated
with the MGP facilities and gas operations that, through the years, have been located on
the East and West End sites. She subrnits that, while the two sites have undergone
changes sn operations and equipment over the years, they currently house a number of
critical infrastructures that are necessary for the provision of utility services. (Duke EEx.
21A at 2, 7-16, Att. JLB 1-3.) Duke emphasizes that, while the remediation necessitated
referencing the sites in geographic delineation used by the Ohio EPA, Duke views both the
East and West End sites as single operating facilities used to provide utility services to
custorners (Duke Ex, 22C at 2).

MGPs were taken out of service for reasons including: the plant had reached the
end of its useful life; it was more economicag to provide gas from a larger p t; and
because the introduction of na gas made them obsolete. (Duke Ex. 20 at 21.) Even
after natural gas becarrae prevalent, some MGPs were used for peak shavingvira,g (Staff Ex. 1 at
30). Duke witness Middleton explains that the typical operating, disposal, and
dismantling practice during the MGP era at former MGP sites resulted in environmental
contamination of soil and groundwater. According to the witness, today's definition of
contamination, as opposed to the definition during the MGP era, often requires
remediation under state or federal laws. Dr. Middleton notes that, be °° g in.1970, the
United States (U.S.) Congress enacted a series of laws revolutionizing the approach to
environmental regulation. He explains that the application of the site remediation process
for MGP sftes generally began in the 1980s. (Duke Ex. 20 at 24.)
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Dr. Middleton expl ' that, when an area or site contains chemicals of
environmental interest, a site -assessment and rerriediation process will be implemented.
Generally, this process entails the following steps: pre °' ry assessment; investigation
and analysis of the data collected, sometimes concluding with a quantitative risk
assessment; remedial action development; approval of the proposed remedial action;
engineering design; construction contracting; construction; O&M and monitoring; and site
closure. (Duke Ex. 20 at 32-35.)

The two MGP sites at issue in these cases are the West End site, which began
operations in 1843 and is located on the west side of downtown Cincinnati, and the East
End site, which began operations in 1884 and is located four miles east of downtown
Cincinnati. Manufactured gas production stopped in 1909 at these sites, after natural gas
arrived in Cincinnati, but was reinstated in 1918 at the West End and in 1925 at the East
End, because the amount of natural gas delivered to the city could not adequately supply
customers. Subsequently, manufactured gas operations ended at the West End plant in
1928 and at the East End plant in 1963. After the plants closed, the above-ground
equipment and most of the associated structures were removed. However, several below-
ground structures and related residuals remained, including: remnants of gas holders, oil
tanks, tar wells or ponds, purifiers, retorts, coal storage bins, and generator houses, as well
as associated residuals such as coal tar, scrubber waste, and other chemicals. (Duke Ex. 21
at 5-6; Duke Ex. 20A at 2-3; Staff Ex. 1 at 31; Tr. I at 183.) Duke witness Middleton asserts
that the management of the residuals at the East and West End sites appear to have
followed the c on industry practices at the time of operations (Duke Ex. 20A at 2).

Duke witness Bednarcik is the manager of the remediation and d.eco ' sioning
team for Duke. She explains that Duke, currently, is working on 48 MGF sites in Indiana,
North Carolina, South Carolina, and Florida, in addition to the two MGP sites in Ohio for
which Duke believes it has liability. Ms. Bednarcik states that the two sites in Ohio are the
largest footprint in Duke's portfolio, and some of the largest MGPs in the country. (Tr. I at
189,191; Tr. II at 284.)

Ms. Bednarcik argues that it is undeniable that the con ` tion on these two sites
was due to the existence and operations of MGPs used in the provision of gas service to
customers (Duke Ex. 21A at 2). Duke witness Midd2eton explains that the following types
of residuals are found at the East and/or West End sites: coal gas, carbureted water gas,
and boiler ash at both the East and West End sites; producer gas only at the West End site;
and oil gas and propane gas only at the East find site'(Duke Ex. 20A at 8-9).

Ms. Bednarcik states that MGP-related obligations at the two sites have been
anticipated by Duke since 1988, when Duke began its MGP-related program. However,
prior to 2006 and 2009 on the East and West End sites, respectively, these sites were
considered lower priorities because they were owned by Duke and had lAmited access, the
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groundwater was not used as a source of drinking water at the sites or by surrounding
properties, and contact was limited because the sites were essentially capped by asphalt,
concrete, or soil. (Duke Ex. 21A at 17, 19.) According to Duke witness Bednarcik, the
environmental investigation and remediation was initiated at the East and West End sites
in 2007 and 2010, respectively, due to changing conditions at the sites that could have led
to new exposure pathways (Duke EX.. 21 at 8-9).

Ms. Bednarcik explains that, at any MGP or environmentally impacted site, the
extent of liability is unknown prior to the perforrnance of environmental investigation
activities. According to the witness, once the existence of impacted material was
confirmed during the initial subsurface investigation at the East and West End sites in 2007
and 2010, Duke moved prudently to address the impacts, based on the current and future
use of the sites, and discussions with the Ohio EPA CPs. (Duke Ex. 21A at 20.)

In 2009, once the environmental investigations began at the East and West End
sites, Duke filed an application seeking Co ssion approval to defer cleanup costs at the
sites in In re Duke Energy Ohio, Inc., Case No. 09-712-GA-AAM (Duke Deferral Case) (Duke
Ex. 21 at 9). By Order issued November 12, 2009, in the Duke Deferral Case, the
Cornmission approved Duke's application to modify its accounting procedures to defer
the environmental investigation and remediation costs for poten ' recovery in a future
base rate case (Staff Ex. I at 30). In its January 7, 2010 Enhy on Rehearing in the Duke
Deferral Case, the Commission stated that it will make the necessary deter ' tions
regarding recovery of the deferred costs at such time as Duke files a request for recovery
(Staff Ex.1 at 32).

3. Overview of Duke's MGP Cost Recovery Prol2osa1 and P es'
Positions

In its appiication, Duke requests recovery of: approximately $45.3 million for
deferred remediation costs incurred from January 1, 2008 through March 31, 2012; $15
.milIion in projected costs for the period April 1, 2012 through December 31, 2012; and
approximately $5 million in carrying charges (Staff Ex.1 at 35; Duke Ex. 2, Vol. 7, Tab 1 at
Sch. C-3.2b). Subsequently, Duke updated the requested MGP recovery amount to include
the actual deferred costs incurred from April 1, 2012 through December 31, 2012, which
reduced the amount requested in the application by approximately $3 million. According
to Duke witness Wathen, Duke now requests authorization to recover $62.8 rnillion in
actual MGP costs over a three-year amortization period for the two fornner MGP sites,
which equates to approximately $20.9 rnillion annually. Mr. Wathen explains that the
proposed $62.8 mfllion represents the actual costs, inclaading carrying costs, that were
incurred by Duke as of December 31, 2012. (Duke Ex.1gC at 3; Staff Ex.1 at 30-31; Tr. Ill at
784.)
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Duke witness Bednarcik explains that the variables that affect the costs for the clean
up of the MGP sites include: the regulatory agency's standards related to source-like
material; the number of years the plant operated; the amou.nt of gas produced at the sites;
the types of processes used to manufacture the gas; disposal options; current and future
site use; whether the utility owns the property; physical barriers or obstructions at, or.close
to, the site; the depth of the subsurface confining Iayer; groundwater flow rate and depth;
the time when remediation occurred; and the site area. Ms. Bednarcik notes that, since the
East and West End sites have a long history of operation, were large gas producers, have
on-site barriers, i.e., sensitive underground utilities and a bridge, and have impacts at
depths greater than 20 feet, it would be expected that the remediation costs would be
higher than a site that only operated for a few years with contamination oniy a few feet
deep. (Duke Ex. 21A. at 30-31.) Specifically, on the sites at issue in theses cases, the costs
incurred by Duke include:

(a) Environmental consultants that: investigate the
soil and groundwater irrdpacts; perform perimeter
air monitoring during remedial actions; and
provide detailed remedial design, oversight, and
construction management, and who subcontract
with construction firrsns to carry out the remedial
actions;

(b) Site security;

(c) External analytical laboratories that analyze soil,
groundwater, and ambient samples;

(d) An enviroruraental contractor to assist in the
management and review of reports on the sites;

(e) An engineering consulting firm to provide
vibration monitoring;

(f) Fuel for on-site construction equipment;

(g) Landfill disposal;

(h) Miscellaneous external costs include: electricity,
communications support, utility clearing services,
street flaggers, personal protective and air
rrionitoring equipment;
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(i) Expenses for Duke employees working on the
project who are located in North Carolina, e.g., air
travel, rental cars, and hotels;

{j) Oversight by Duke of the: analytical laboratory in
North Carolina, which perform audits of the
analytical laboratories and perform quality
control and review of analytical data; and power
delivery and gas operations personnel while
working in close proximity to sensitive electrical
and/or gas utilities;

(k) Duke's internal survey support, as well as project
management oversight, salary, and benefits.

-28-

(Duke Ex. 2, Vol. 7, Tab I at Sch. C-3.2b; Duke Ex. 21 at 19-20; Duke Ex. 21A at 35-40.)
Duke asserts that the processes and personnel employed by the Company in
ixnplemertting its investigation and resnediation activities are designed to achieve the
desired results in a cost-effective manner (Duke Br. at 35).

Staff states that its determination of the reasonableness of the MGP-related
expenses was limited to verification and eligibility of the expenses for recovery from
natural gas distribution rates. Staff did not investigate or make any finding or
recominendations regarding necessity or scope of the remediation work performed by
Duke. (Staff Ex. 1 at 40.) Staff witness Adkins notes that Staff finds it reasonable to accept
the opinion of Duke's Ohio EPA CP on these issues, because Staff currently has limited
expertise in the area of verifying the adequacy of environrn.ental remediation efforts under
applicable legal standards (Staff Ex. 6 at 25). OCC believes that Staff should have
addressed the scope and necessity of the remediati.on activities to dete ' e the prudency
of the MGP-related costs (OCC Ex. 14 at 27).

Staff reco ends Duke be permitted to recover $6,367,724 in remediation costs
through Rider MGP. According to Staff, the record reflects that the majority of the
remediation costs are not associated with facilities that are used and useful as required by
R.C. 4909.15. In summary, Staff recornmends that for the West End site, none of the
expenses incurred be recoverable, because none of the remediation was don.e in the section
of the site used for gas distribution; for the central parcel of the East End site, all of the
expenses are recoverable because this parcel is currently used for gas operations; and for
the eastern and western parcels of the East End site, since Duke was unable to breakdown
the annual costs, only costs for remediating land within a 50-foot buffer zone around the
pipelines on the eastern parcel of East End site and costs associated with the northeastern
corner of the westem parcel of the East End site that falls within a 50-foot setback from an
existing vaporizer building should be recoverable. (Staff Ex.1 at 45-46; Tr. IV at 914; Staff
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Br. at 13, 19, 24.) OMA urges the adoption of Staff's recommendations, stating that they
are in compliance with R.C.. 49.15 and achieve the balance between investor and
consumer interests (OMA Reply Br. at 4).

Kroger asserts that the Coxnmussion should reject Duke's proposal to recover the
deferred remediation costs; however, if some recovery is permitted, Kroger states that it
should be limited to those costs that are just and reasonable and currently used and useful,
or a maximum of $6,367,724, as recommended by Staff. Kroger believes Staff's
recommendation appropriately lunits the recovery to portions of the former MGP sites
that are currently used and useful. However, Kroger asserts that an investigation into the
prudency of the costs incurred by Duke is necessary and appropriate to determine the
proper recovery of remediation expenses and Staff's recommended recovery should be
reduced by the amount of costs that were imprudently incurred by Duke. (Kroger Br. at
10-12.)

OCC witness Hayes offers that Duke should not be permitted to recover the MGP-
relaated costs from customers, arguing that the shareholders should be responsible for
these costs. OCC argues that the costs associated with the two former MGP sites were
previously recovered from customers in past rates. In OCC's view, Duke's shareholders
have been aware of the risks associated with the MGI'-related remediation concerns and
have not addressed these concerns; instead, shareholders have benefited from the
Company's rate of return, which Duke's customers have previously and continuously
paid. (OCC Ex. 14 at 18, 35.) OCC/OPAE reconnrnend that, if recovery is approved in
theses cases, the permitted level of costs be borne equally by Duke's shareholders and its
customers, net of any amounts recovered from insurance and third-party liability c' .
Along with sharing the responsibility between customers and shareholders, OCC/OPAE
believe that, since Duke has not been the sole owner of the MGPs dating back to the 1800's,
e.g., ColumbBa owned Duke's gas operations froin 1909 to about 1946, a ratio of Duke's
nonownership of the total MGI' operational period should be applied to the amount Duke
is pern^tted to recover. Like ', OCC/OPAE argue that the same ratio approach should
be applied to the purchased property that Duke did not own during the period of
contamination. In addition, they contend that there should be a ratio developed to exclude
costs related to time periods of MGP operations that predated the Co °ssion's
regulation of Duke, i.e., prior to 1911. (OCC/OPAE Br. at 4,92-93).

If Staff's proposal for limiting recovery to the used and useful portions of the
property is adopted, OCC reconimends Duke o.n.ly be perrsutted to recover $1,164,144,
which includes carrying costs, for the investigation and remediation. This amount is
configured using OCC witness Campbell's estimates of what costs should be permitted as
follows: $698,724 for the eastern and westem parcels at the East End site; and $465,420 for
the property at the East End site that contains sensitive infrastructure. For the West End
site, Dr. Campbell asserts that no investigation and remediation costs should be
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recoverable. (CCC Ex. 15 at 30-32, 38; OCC/OPAE Br. at 87-88.) OCC/OPAE state that, if
Duke is permitted to collect investigation and remediation costs from customers, Duke
should not be authorized to collect carrying costs (OCC/OPAE Reply Br. at 71).

Alternatively, if the Commission rejects Staff's proposal and determ.ines that the
entire East and West End sites are used and useful, OCC witness Cwnpbell recommends
Duke only be permitted to recover $8,027,399, which irncludes carrying costs, for the
investigation and remediation at both the East and West End sites. This amount provides
for recovery of $4,372,574 for the East End site and $3,654,825 for the West End site. (OCC
Ex.1S at 38-39; OCC/OPAE Br. at 88-89.)

4. 5pecific Investigation and Remediation Actions

a. Ohio EPA's Voluntary Action Progam (VAPI

Duke witness Margolis states that Duke is acting prudently and in a reasonable and
respoczsibie manner in conducting these activities under the Ohio EPA's VAP rules. Mr.
Margolis believes the VAP enables a party to have more control over the cleanup process,
save time and money, and be able to expeditiously and efficiently conduct a site
investigation and reinediation. (Duke Ex. 23 at 6, 9; Tr. I at 141.)

The VAP, which is prescribed in R.C. Chapter 3746, is a set of rules, regulations,
guidance, and other directives from the Ohio EPA that establish a process by wluch
contaminated sites may be investigated and remediated to Ohio EPA standards (Duke Ex.
23 at 5; Duke Ex. 26 at 2, 5). According to Duke witness Fiore, a licera.sed professional
geologist and an Ohio EPA for the retnediation of Duke's East End site, the VAP is a
voluntary program that was created in 1994 for the purpose of providing remediating
parties with a process to investigate and remediate cont ° ation, and then receive either
a no further action (NFA) dete ation from a CP or a covenant not to sue (CNS) from
the state of Ohio that no more remediation activities were required. If the remediating
party opts to proceed with reiraedial activities without a CP, the party may not obtain an
NFA letter or a CNS from the state. CPs act as agents of the state, uri ' the VAP, and the
VAP contains a comprehensive program regulating CPs, regarding items such as
education, experience, initial and ongoing training, professional competence, and conduct,
as further delineated in Ohio Adrn.Code 3745-300-05. CPs are responsible for verifying
that properties are investigated and cleaned up to the levels required by the VAP rules.
Mr. Fiore explains the Ohio EPA: administers the VAP and Urban $etting Designations
(USD); provides user-paid technical assistance to assist remediating parties regarding the
VAP; is responsible for monitoring the perforrnance of the CPs; and is required by law to
conduct audits of 25 percent of the properties taken through the VAP to ensure that the
sites have been properly addressed and that CPs and laboratories have performed work
properly. (Duke Ex. 26 at 5-9; Tr. II at 549; Tr. III at 629.)
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Mr. Fiore states that the VAP does not require a specific type of remediation and
does not address cost analysis (Tr. II at 553-554). Duke witness Fiore states that a
feasibility study, which is an exhaustive evaluation of potential remedial alternatives is
requzred under the federal CERCLA, but it is not required under the VAP. However, he
points out that the remediation at the East and West End sites is being done pursuant to
the VAP and not under CERCLA; therefore, a feasibility study is not required. Duke did,
however, evaluate different remedial alternatives to come up with its current plan, i.e.,
excavation and in-situ solidification (ISS) at the East End site. According to the witness,
there are other more expensive alternatives that Duke could have elected, e.g., removal of
a.II the impacted material down to the bedrock and putting in a containment structure. Mr.
JPiore emphasizes that the excavation and ISS techniques are presumptive remedies, that
remove the source material at the lowest cost for that material. These remedies are so
presumptive the Ohio EPA allows landfills to provide discounts if a party is working
under the VAP and disposes of the material in a landfill; thus, there is a financial benefit to
exaction and disposing of the material under the VAP that is not present under CERCLA.
(Tr. III at 640-644.)

According to Mr. Fiore, under the VAP rules, an NFA letter is very desirable
because it is confirmation that a site has been appropriately investigated and remediated
and that there are no unacceptable risks to current and reasonably anticipated future land
users. In addition, an NFA letter is required to obtain liability relief in the form of a CNS.
Alsd, the ®Iuo EPA, generally, will not issue an enforcement order on properties on which
work is being undertaken in conformance with the VAP. (Duke Ex. 26 at 22.) Mr. Fiore
states that, not only does the remediating party benefit from receiving an NFA letter and
CNS, because it knows that all applicable standards have been met and there are no
unacceptable risks to current or reasonably anticipated land users, but, often, third parkies
to a transactional-type process, such as buying and selling, require the NFA letters and
CNS (Tr. III at 590).

b. Qveaview of the Investigation and Remediation on East and
West End Sites

i. Ceneral - Recnediation TechnoloM'es

The environmental work at the East and West End sites has been conducted
following the guidelines of the Ohio EPA's VAP, under the direction of a VAP CP. For
both the East and West End sites, VAP phase I and phase II assessments were conducted,
The VAP phase I property assessments for the two sites determined that there was reason
to believe that releases of hazardous substance or petroleum have or may have occurred
on, underlying, or are emanating from the sites. The purpose of the VAP phase II property
assessment was to determine whether all applicable standards are met or to determine that
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remedial activities conducted in accordance with the VAP at the property meet, or will
achieve, applicable standards. As a result of the VAP assessments, remediation action
plans for portions of the sites, dvere prepared and, in some instance, implemented. (Duke
Ex. 21A at 21-24.)

Ms. Be cik explains that the technologies typically considered for MGP
remediation include: monitoring natural attenuation; excavation, solidification, in-situ
chemical oxidation, thermal heating, containment, engineering controls, and institutional
controls. In determining the remedial actions at the impacted sites, Duke worked with
environmental consultants and took into consideration factors typically analyzed in a U.S.
EPA feasibility study, including: whether remedial action is protective of human health
and the environment; its effectiveness, both short-term and long-term; the ability to
implement a particular action; and its cost. Duke also took into consideration the current
and future use of the site, and the short-term and long-term liability of the site, based on
the chosen remedial action. Risk assessments are performed, looking at the current risk to
a number of potential groups of people that may be present or exposed to the site.
Another factor considered is the state's regulatory cleanup program as it relates to the
presence of source material on the site. For example, she notes that, based on discussions
with the VAP CP, Duke proceeded with removal and/or in-situ treatment of source
material, such as oil-like rnaterial (OL,NI) and/or tar-like material ('Tf,M) in the subsurface,
because the VAP requires the removal or treatment of such material to the extent
technically feasible. In making the decisions on the recomrnended approach, Duke
involved its in-house environmental professionals, its envirornrnentaI consultants,
including CPs, its legal advisors, and the Company's environmental and operations
management. (Duke Ex. 21A at 24-25; Tr. I at 207-209; Duke Br. at 35-36.)

IVIr. Fiore opines that a CP would not be able to issue an NFA to the East and West
End sites based solely on the remedies of either implementation of en ' eering controls,
such as asphalt or concrete, or on institutional controls, such as land use restrictions,
because such controls, would not meet all applicable VAP standards. To meet the VAP
criteria at these sites, removal or stabilization of the coal tar is neces sary. According to the
witness, other, less expensive activities, such as envrronxnental covenants or surface
capping, would allow the site to meet some standards, but not all applicable standards
and would not be as protective of human health and the environment. (Duke Ex. 26 at 20-
21, 23; Tr. Ul at 645.)

OCC/OPAE assert Duke produced no evidence that institutional and engineering
controls would not have been adequate to control human exposure to chemicals of concern
(OCC/OPAE Br. at 72-73). OCC witness Campbell asserts that Duke's expenditures were
excessive and imprudent for MGP rernediation. Dr. Campbell observes Duke's approach
to remediation does not appear to have considered cost as a relevant factor. Dr. Campbell
notes that, since the two sites were already capped with asphalt, concrete, or soil layers,

Appx. 000103



12-1685-GA-AIR,et al. -339

which limited human contact with potential residuals, the scope of the remediation should
have been Iimited. He believes it would have been prudent for Duke to have developed
remedial action plans incorporating cost-effective, protective measures for the MGP sites,
instead of the much more expensive excavation and disposal approach employed by
Duke. Dr. Campbell contends the Ohio EPA's VAP rules provide for protective rem °
alternatives that are far less costly than those chosen by Duke, include engineering
controls and institutional controls. For example, he states that, by applying institutional
controls and adopting commonly used risk mitigation measures, soil remediation at the
sites could have been accomplished without significant excavation, by construction of soil
cover to prevent human exposure to contaminated soil. He explains that, with
institutional controls, the point of compliance is from the ground surface to a minimum
depth of two feet, and at depths greater than two feet when it is reasonably anticipated
that exposure to soil will occur through excavation, grading, or maintenance. He further
offers that one less expensive alternat3ve to the approach taken by Duke is to control direct
contact exposure to contaminated soils by constructing engineering controls, such as
covers or asphalts. Institutional controls can then be established to limit future use of the
site or prohibit excavation of the contaminated soil without protective equipment and soil
handling requirements. (OCC Ex. 15 at 5, $-12,15; OCC/ OPAE Br. at 62.)

Duke points out that OCC witness Campbell is not a V'AP CP, does not possess any
environmental certifications in Ohio, has never been involved in cleanin.g up an MGP, or
any other site, under the VAP, and has no experience with and has not performed any
work under the VAP. Thus, while Dr. Campbell of#ers opinions and other approaches that
he believes would be appropriate for remediation on the sites, such approaches would not
meet the applicable VAP standards. (Duke Reply Br. at 21-22.)

ii. Groundwater and Free Product

Duke witness Fiore explains that a USD under the VAP allows a remediating party
to exclude potable groundwater use as an exposure pathway from further consideration.
tJSI7 is a recognition by the Ohio EPA that groundwater in certain urbanized areas,
serviced by corrunaxruty water sy , is not used for potable purposes and that chemicals
from past industrial activities that may be present in such groundwater pose no
perceptible risk to consumption by the community, because the groundwater is not being
used and will not be used for drinking water purposes in the foreseeable future, Mr. Fiore
points out that there are stringent regulatory criteria in Ohio Adm.Code 3745-300-10 for
obtaining a USD and, based on these criteria, there would be complications obtaining a
USD for the two MGP sites being considered in these cases. (Duke Ex, 26 at 14-17.)

Mr. Fiore notes that there is si ' icant free product, which is defined as a separate
liquid hydrocarbon phase that has a measureable thickness of greater than one one-
hundredth of a foot, at the East and West End sites, in the form of liquid mobile coal tar.
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He states that the VAP assumes that properties with free product exceed applicable
standards for unrestricted potable use of groundwater. However, the Ohio EPA generaIly
requires that free product, regardless of source, be removed, or mitigated to the extent
practical, prior to issuance of an NFA under the VAP. Mr. Fiore offers that, while NFA
letters have been issued to sites with free product, in limited instances in which free
product did not impact groundwater and was stable, and where the director of the Ohio
EPA granted a variance from the standards, no NFA has been issued to MGP sites un Ohio
where free product rernains. He states that the free product at Duke's sites will impact
groundwater in excess of the standards and it is not stabler therefore, issuance of an NFA
letter is impossible. In addition, the mobile free product could migrate from the two sites
at issue to the Ohio River which is adjacent to the sites; thus, making the issuance of an
NFA letter impossible. Moreover, the free product on the sites has migrated onto the
ground surface, causing exposure to land users, For these reasons, Mr. Fiore contends that
VAP requirements for migration of free product at the sites includes the removal of the
free product. (Duke Ex, 26 at 17-19.) OPAE/OCC state that Duke witness Fiore's
discussion of free product is in error and does not rebut Dr. Campbell's position that
liznited remediation of free product is necessary (OCC/OPAE Br. at 38).

OCC/OPAE state that, for groundwater, there are several considerations for
protection under the VAP. First, groundwater can be protected by preventing chemicals
of concern from reaching groundwater; however, this exposure pathway can only be
protected if groundwater is not already contaminated and Duke determined that the
exposure pathway could not be protected as groundwater was already contaminated. The
second protection exposure pathway for groundwater under the VAP is soil saturatfon;
however, this protection is not applicable because of the types of contamination at Duke's
MGP sites. (OCC/OPAE Br. at 63; OCC. Ex. 15 at 15.)

According to OCC witness Campbell, for critical zone groundwater, such as at these
MGP sites, the VAP rules call for use of institutional controls, USDs, and variances, to
affect how and where groundwater standards are applied. Dr. Campbell asserts that the
points of compliance for groundwater are the property or USD area. He states that
rernediation is only required to the extent needed to meet applicable Unrestricted Potable
Use Standards (UPUS), found in Ohio Adm.Code 3745-300-08, at the boundaries. He
believes that groundwater standards may not be exceeded at the property boundaries and
would not be exceeded at the appropriate USD boundaries. Therefore, at the MGP sites,
remediation beyond engineering and institutional controls is not required to meet UPUS
inside those boundaries. He also states that Duke could have applied for a variance
suspending or modifying UPUS within the boundaries or beyond the boundaries. He
believes Duke's soil excavation below 20 feet and solidification of shallow and deeper soil
to address groundwater is not required by the VAP rules; therefore, Duke exceeded
reasonable VAP requirements. He states that, wh%le Duke correctly concluded that potable
use of groundwater at the MGP sites is not a complete exposure pathway, Duke
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inappropriately applied the UPUS to all groundwater beneath the sites, which increased
the costs of remediation. (OCC Fx.15 at 17-18, 24-25.)

For the MGP sites, OCC asserts that, where the contaminant is on the property, the
VAP rules require implementation of institutional controls, e.g., use restrictions, or
engineering controls, e.g., fences or soil covers, to prevent on-site exposure to
contaminated groundwater. Dr. Campbell explains that the VAP rules then require that
groundwater emanating from the property must not exceed the UPUS. If the UPUS or
surface water standards are not exceeded at the property boundary, no additional
groundwater remedy is required. If a USD has been granted to the area around the
property, then the same requirements apply, except that the point of compliance is the
USD area boundary, If the UPUS are or will be exceeded at the property, surface area, or
USD area boundary, the VAP rules require that groundwater beyond the boundary be
restored to the UPUS or a reliable alternate water supply to be provided to affected users.
(OCC Ex. 15 at 17-18.) Therefore, in the absence of evidence of groundwater or surface
water failing to meet the UPUS beyond the property boundaries, there is no justification
for Duke to spend money to remediate groundwater or soil to protect groundwater to
meet a point of compliance beyond property boundaries, according to OCC/OPAE.
Moreover, because groundwater at the MGP sites is not and cannot be used for potable
purposes, and, in light of Cincinnati Municipal Code 00053-3, additional measures to
remediate groundwater for potable use are not necessary. Therefore, OCC/OPAE assert
that Duke need not have spent money for cleanup to protect groundwater beyond
property boundaries. (OCC/OPAE Br. at 67-68.) Dr. Campbell offers that there is no
indication that the groundwater discharging into the Ohio River has or wiU cause surface
water standards in the Ohio River to be exceeded. In addition, there is no indication that
the groundwater upgradient, or the groundwater east and west of the MGP sites, exceeds
the UPUS (OCC Eac.15 at 19).

According to Dr. Campbell, tar free product was not identified at the West End site
or the eastern parcel of the East End site; however, it was identified at the west,em parcel
of the East End site. Whfle free product requires remediation, the witness asserts that it
can be limited. Dr. Campbell states that the requirement under the jIAP rules applies only
to the extent groundwater beyond the property or USD area boundaries may be affected.
The presence of free product does not require the extensive and irnprudent soil
remediation conducted by Duke, according to Dr. Campbell. Moreover, even if the free
product affected groundwater at the property or USD boundaries, Duke could have
applied for a variance under the VAP rules to limi# the scope of remediation due to:
techrucal infeasibility; the costs substantially exceeding the economic benefits; the
proposed remediation, i.e., institutional or engineering controls, will ensure that public
health and safety will be protected; and the proposed remediation method is necessary to
preserve, promote, protect, or enhance employment opportunities or the reuse of the
affected property. (OCC Ex. 15 at 22-23.) OCC/OPAE state that the availability of
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variances from applicable standards for USDs, free product, and other quantitative and
qualitative standards is a key component of the VAP. Such variances are given because of
the impracticality of a solution where the costs substantially exceed the economic benefits,
according to OCC/OPAE. They - believe Duke's failure to use the variance procedure to
implement a more cost-effective remediation is indicative of imprudence. (OCC/OPAE
Br. at 7I-78.)

c. History and Description of Investigation and Remediation East
End Site

Duke witness Bednarcik explains that cleanup began at the East End site because
Duke was contacted by a developer who had land located adjacent to the site and the
developer was planning to construct a large residential development. In addition, the
developer had easements across a portion of the East End site for ingress and egress and
utilities, as well as a landscape easement on part of the western parcel of the site to
provide a buffer between the residential development and Duke's property and
operations. (Duke Ex. 21 at 8-10; Duke Ex. 21A at 17-18; Staff Ex. I at 32; Tr. I at 256.)

Duke asserts that the entire East End site is presently used and useful in se^rvice to
Duke's gas customers and it is a major component in Duke's gas supply portfolio that
affects the integrity of it.s system and service to customers (Duke Ex. 22C at 10). The East
End site is currently a gas operations center and is used by Duke's construction and
maintenance division of the gas department for storage, sta ' g of equipment, and offices
(Duke Ex. 21 at 7; Staff Ex. 1 at 32). Propane produced gas from the East End site currently
supplernents Duke's provision of natural gas to its customers (Duke Ex. 20A at 4). With
regard to future use of the East End site, Ms. Bednarcik states that Duke will retain and
continue to maintain the current gas lines, construct new gas transrnission lines, and
operate the gas plant on the property (Duke Ex. 21A at 16).

Ms. Bednarcik explains that the remediation activities on the East End site have
been sequenced to facilitate planned improvements on the site, so that gas activities could
continue. Accor ' g to the witness, the active use of the East End site necessitated the
separation of the site into separate parcels. (Duke Ex, 21A at 18-19.) The Ohio EPA allows
the segregation of sites into multiple identified areas (IAs) for environmental investigation
and remediation purposes, Therefore, the East End site was separated into three s er
lAs, the central, western, and eastern parcels, as well as one purchased parcel. (Duke Ex.
21 at 10,17; See map Staff Ex.1 at 64.)

Duke witness Bednarcik notes that the eastern and western parcels were given a
higher priority than the central parcel, because of their proxirnity to the planned
residential development, In conjunction with the investigations, a risk assessment was
conducted to determine the potential risk to human health due to the impacts on the
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surface soil (top two feet of soil) and subsurface soil (top 15 feet of soil, which is the typical
depth of construction activities). The risk assessment considered the possibility of
inhalation of fugitive dust and chemicals of concerrL, and ingestion of, and dermal contact
with, soil. (Duke Ex. 21 at 10-11; Duke Ex. 21A at 25; Staff Ex.1 at 33.)

In 2010, the remediation action plans for both the eastern and western parcels of the
East End site were finalized and permits were acquired from the Ohio EPA; Cincinnati,
and others. For the East End site, a remedial action plan was developed to address
potential environmental and human health Im.pacts in the top 15 feet of soil, and to
address potential environmental impacts in the form of OLM and/or TLM below 15 feet.
In addition, air samples were obtained from Duke's onsite buildings and 'a
communications plan, which included a community open house, fact sheets, and meetings
with government officials and stakeholders, was executed. During the remedial activities
on the eastern and western parcels, an independent environmental consulting firm
monitored the ambient air at the perimeter of Duke's property. An air monitoring model
and a dust action level were established. (Duke Ex. 21 at 11, 14; Duke Ex. 21A at 22, 25;
Staff Ex.1 at 33.)

With regard to the central and purchased parcels at.the East End site, Duke witness
Bednarcik testified that, based on the results of the soil and groundwater samples, a
decision will be made regarding whether remedial actions are required. She notes that,
without additional information concerning the presence or extent of impacts to these two
IAs, cost estimates for their clean up can not be generated. On the eastern and western
parcels, groundwater monitoring recommenced in 2012 to evaluate whether the
concentrations meet the Ohio EPA standards. If the groundwater does not meet
applicable standards, additional remedial measures may be required. In addition,
excavation and in-situ solidification activities are planned for 2014 or 2015 for an
abandoned road between the eastern and central parcels of the East End site, and
remediation in the central parcel may be necessary in the future. (Duke Ex. 21 at 17-18;
Staff Ex. 1 at 33; Tr. I at 183.)

CCC witness Campbell specifies a remedy for the East End site that limits the need
for excavation to two feet in most locations, with 20 feet in the former tar pit. Specificatly,
Dr. Campbell offers that remediation on the site should be limited to the portions that
were used and useful, and should include: engineering controls, in the form of fencing and
two-foot soil cover for protection of workers from direct contact with contaminated soil;
and institutional controls, in the form of an environmental covenant restricting future use
of the property to comtnercial/industrial use, prohibiting use of groundwater, and
requiring risk mitigatio.n measures in the form of a soil management plan. (0CC/0I'AE
Br. at 82; OCC F.ac.15 at 28.)
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For both the eastem and western parcels of the East End site, C1CC witness
Campbell states that many of the activities conducted by Duke were not necessary;
therefore, he recommends Duke not be pem-dtted to recover costs for activities such as
security, air and vibration monitoring, excavation, excavation shoring, water management
and disposal, and off-site disposal of soil and solidification. He also recommends the
investigation and designing costs be reduced and the amount of time required to complete
the work be reduced to 45 days; thus, reducing Duke's 3nteraaal and construction
znanagernent costs. (QCC Ex. 15 at 30.)

Staff notes that there is sensitive infrastructure on the East End site that is currently
used and useful for providing natural gas service. Staff reco ends the MGP
rernediation expenses associated with this sensitive infrastructure be recoverable. (Staff
Ex. I at 43.)

i. Eastern Parcel of East End Site

Duke witness Hebbeler asserts that the eastern parcel has continued to be used and
useful during the entire operating history. He explains that there are, currently, three
underground gas lines providing service to Duke's customers on the eastern parcel. These
gas mains traverse the parcel and serve as feeds into the system and the propane injection
facility that is located in the central parcel. One of the lines crosses the Ohio River. In
addition, the eastern parcel is used for a clean fill area to dispose of spoils from main and
service excavations (Duke Ex. 22C at 3-4, 7,10).

Staff offers that a visual inspection of the eastern parcel reveals that it is a 9.7 acre
vacant field without any visible permanent structures, except for a boundary fence.
However, Staff reports that there are areas of the parcel that are used and useful for
providing natural gas distribution service, because underground gas araains transverse the
parcel to serve the propane injection facility and the city gate located in the central parcel,
and they provide access to underground natural gas pipelines. Therefore, Staff
recommends Duke only be permitted to recover MGP costs incurred for the land 25 feet on
each side of the centerline of the gas pipelines; thus, providing a 50-foot buffer around the
pipelines to allow for the maintenance and repair of the pipelules. Staff witness Adkins
states the 50-foot buffer is supported by his discussion with the Co ` sion's gas pipeline
saEety staff and the U.S. Sixth Circuit Court of Appeals in Andrews V. Columbia Gas Transm.
Carp,, 544 F.3d 618 (6th Cir. 2008) (Staff Ex. 1 at 41, Aft. MGP-5, -12; Staff Ex. 6 at 12-13, 17,
Att. KA-4; Tr. I'4T at 889, 895.)

The factors looked at by Duke when evaluating the eastern parcel of the East End
site were: the parcel would be retained by Duke for extensive utility operations; there were
high pressure gas mains traversing the site, which would need rnaintenance and eventual
replacements; and TLM and OLM was present on the site. The available options for this
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parcel included: excavation with off-site disposal, solidification, and capping. Duke
witness Bednarcik offers that, while capping was the least cost option in the short term
and the easiest to implement, it would not meet the VAP standards and would not reduce
the long-term liability, as the mobile TLM and OLM would still be present. According to
Ms. Bednarcik, after considering all factors, excavation and solidification were chosen as
the proper remediation processes; thus, reducing long-term liability on the site and
removing or binding the contaminants. Solidification was chosen as the preferred option
due to cost-effectiveness, since it would minimize off-site disposal costs and to minimize
future leaching and derrnal contact. (Duke Ex. 21A at 25-26; Tro II at 294.) Excavation and
solidification, to bind up TLM and OLM in the top 20 feet of the site, on the eastern parcel
of the East End site, occurred between 2011 and 2012 (Duke Ex, 21 at 11, 13-14; Staff Ex. l
at 33.)

Duke disagrees with Staff's recommendation to only pea°init recovery of costs on the
eastern parcel for the 25 feet on each side of the gas pipelines, noting that the entire eastern
parceI was the location of historic gas-related utility operations that have resulted in
environrnentai liabilities related to those gas operations. According to Ms. Bednarcik, this
property continues to be an integral part of Duke's utility system. The witness asserts that
Duke has the responsibility to rernediate the contamination of the entire site under
CERCLA. (Duke Ex. 21A at 3-4.) Moreover, Duke witness Hebbeler opines that Staff
failed to recognize the necessity of the wor ' g area requirements on the eastern parcel
when dealing with pipelines that cross a major body of water. Mr. Hebbeler notes that, if
replacement of these facilities across the river is needed, such operations would require an
area of appro ' ately 200 feet by 200 feet. The witness also asserts that, when considering
this issue, one must view the history of the site, and, based on past axaaintenance on the
parcel, he could see a distance in excess of 310 feet affected by the excavation. He notes
that the eastern parcel is only 415 feet wide. (Duke Ex. 22C at 4-5.)

Staff disagrees with Duke's assertion that it should be pe °tted to recover costs for
the whole parcel because it may need to replace a pipeline. Staff submits that this
argument is speculative and hinges on an underlying premise that may never occur. In
addition, Staff notes that Duke ignores the location of the pipelines and the fact that
remediation efforts on the eastern parcel are well over 100 feet from the pipelines.
Moreover, Staff states that there is no evidence that the eastern parcel was used as a clean-
° site or that specific portions of the parcel will be used as a clean-fill site in the future.

(Staff Br. at 20-21, 23.)
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Duke witness Hebbeler states that the western parcel includes new vaporizers for
the propane facility, a new entrance road, and a new flaring station. Mr. Hebbeler states
that the entire western parcel is needed as a buffer for the flaring operations. In addition,
he states that Staff did not recognize the limits of the sensitive uiaility infrastructure on the
western parcel and the need for the balance of the parcel to be used as a buffer for the
sensitive infrastructure limits. (Duke Ex. 22C at 8-9.)

Staff points out that the new flaring station referred to by Duke was not operational
until November 1, 2012, seven months after the date certain; therefore, it was not used and
useful on the date certain. Staff also notes that the old flaring station mentioned by Mr.
Hebbeler is portable and it was not located on the western parcel during Staff's
investigation. In addition, Duke did not mention the flare-off valve until it ffled Mr.
Hebbeler' s second supplemental testimony, almost four months after the Staff Report was
filed. Moreover, Staff states that there is no evidence that remediation was necessary to
operate or maintain the portable flaring station, or that the entire western parcel is needed
or used to operate the old flare-off valve. Furthermore, Staff argues that Duke s buffer
zone argument is sirnilar to those raised by applicants, but rejected by the Comrnission, in
previous rate case proceedings. See In re Ohio Edison Co., Case No. 77-1249-EL-AIR,
Opinion and Order at 4(1\Tov.17,1978); In re Ohio Aaraericizn Water Co., Case No, 79-1343-

-AIR, Opinion and Order (Jari.14, I981). (Staff Br. at 27-28; Tr. I,II at 722.)

According to Staff, until very recently, the western parcel of the East End site was
vacant, with no above-ground structures and no underground gas mains. While, in 2012,
Duke began construction of new vaporizers for its propane facility near the northeast
corner of the western parcel by the current vaporizers, the new vaporizers were not in
operation on the date certain in these cases. Therefore, Staff concludes that none of the
remediation costs at- the western parcel were incurred to operate, maintain, or repair
natural gas plant that was in service and used and useful at the date certain, except for
expenses incurred in a s l area in the northeast corner of the parcel. Staff reco ° es a
50-foot minimum setback from the existing vaporizer building based on the National Fire
Protection Association Code requirements for liquid-gas vaporizers and gas-air mixers.
Therefore, Staff believes the land within 50 feet of the existing vaporizer building is used
and useful, and may be recovered; however, none of the expenses incurred in the
remainder of the westem parcel should be recoverable in rates. (Staff Eac.1 at 42-43; Staff
Ex. 6 at 14-15; Tr. IV at 889.)

Duke witness Bednarcik explains that the factors taken into consideration for the
remediation of the western parcel of the East End site include: Duke's retention of the
property; the extent of TLM and OLM, especially the location of a former tar lagoon; the
fact that impacted groundwater was likely migrating outside the property; and the
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presence of sensitive underground infrastructure. While solidification was considered,
excavation was ultimately chosen, in part, due to the presence of sensitive underground
utilities. (Duke Ex. 21A at 27.) Ms. Bednarcik states that excavation began on the weatem
parcel of the East End site in 2010 and was finalized in 2011. For the western parcel, Duke
used vibration mon,itors to regulate work in order to protect sensitive underground
utitities and facilities, including sewer and process lines. In addition, Duke employed a
retention and bracing system to excavate and remove impacted soil. In the southern half
of the western parcel of the East End site, impacted material was excavated to a depth of
approximately 40 feet, due to the presence of deeper OLM and TLM impacts.
Solidification was not used on the western parcel due to the presence of limestone
boulders, which nnade the solidification process irnpractical. Duke witness Bednarcik
states that impacts below 40 feet will be treated by another remedial ac8on in future
phases of the site work. (Duke Ex. 21 at 11-14; Staff Ex. 1 at 33.) In addition, Duke expects
to implement institutional controls on both the eastern and western parcels, such as land
use and/or groundwater restrictions as part of its final remedy (Duke Ex. 21A at 28).

iii. Central Parcel of East End Site

According to Mr. Hebbeler, the central parcel is comprised of natural gas operations
that occupy the entire parcel. The operations in the central parcel are: the propane peak
shaving plant, sensitive utility infrastructure, pipelines, and field operations, including
parking and storing materials and equipment. He states that all three permanent
buildings on the parcel werb constructed during the MGP era and are currently used in the
process for making propane air and mixing it with natural gas. (Duke Ex. 22C at 7-8.)

Staff states that its investigation of the central parcel of the East End site revealed
active natural gas operations on the entire parcel. Such operatiorts include a propane
injection facility, a city gate transfer point between Duke Ohio and Duke Kentucky,
meeting facilities, a field operations center, materials storage for field con'struction
activities, and an equipment parking and staging area. Staff believes the entire central
parcel was both used and useful for providing natural gas distribution service on the date
certain in these cases; therefore, the remediation costs incurred at this parcel should be
eligible for recovery. (Staff Ex. 1 at 42; Staff Ex. 6 at 14.) flCC believes Duke has not
completed investigation or conducted remediation on the central parcel. However, OCC

, states that remediation costs for the central parcel should be lirnited to prudently incurred
costs. (CCC Ex. 15 at 30.)

iv. Purchased Parcel of East End Site

Duke sold part of the original MGI' site on the East End site, located west of the
western parcel, in 2006; however, this property was reacquired by Duke in 2011. As part
of this 2011 real estate transsacts'on, Duke also acquired r ►ine acres of numerous contiguous
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properfies located to the west, which were suspected of being impacted by the former
MGP operations. (Duke Ex. 21A at 13.) The property sold by Duke in 2 006 constitutes
onty a small portion of the nine acres Duke purchased in 2011 (Tr. II at 345-1). According to
Ms. Bednarcik, an investigatxon in 2011 on a portion of the purchased property indicated
the presernce of :NlPG irnpacts and a more thorough study was scheduled for 2012. (Duke
Ex. 21 at 15; Staff Ex. 1 at 64.) The person who sold the nine acres to Duke in 2011, bought
the parcels that comprise the nine acres for a combined total purchase price of
approxim,ately $1.9 million (OCC Ex. 9; Tr. II at 365). Mr. Wathen states that the
purchased property was recorded on the Company's books as nonutility plant; it is not
part of rate base. Therefore, if it is sold, any proceeds would go to the shareholders, since
customers had no iztvestrrperat in the property. Mr. Wathen believes ratepayers should pay
for the remediation on the purchased property, because the remediation expenses are
necessary business expenses that do not have anything to do with who owns the plant.
(Tr. III at 755-756.)

According to Staff, Duke purchased the property for $4.5 million and the $2,331,580
included for recovery in the application in these cases represents the amount over and
above the fair market value of the land that Duke paid in order to acquire the property
(Staff Ex. 1 at 34). Staff notes that, hastorlcally, the purchased parcel was a residential
neighborhood that was rtever part of the former East End MGP site. Currently, Staff
describes the property as a large vacant field with no visible structures or underground
facilities that are used and useful in providing natural gas distribution service. According
to Staff, Duke is reques#ing to recover the premium it paid to the developer so it could
purchase the land in order to protect itself from future liability arising from the presence
of MGP ianpacts. Therefore, Staff recommends that none of the deferred expense
associated with the purchased parcel be recovered from customers. (Staff Ex. I at 43; Staff
Ex. 6 at 15-16, Att. KA-6.) Staff further notes that Duke witness Wathen a ts the
purchased property is not included in rate base and is not used and useful (Staff Br. at 17;
Tr. III 755, 792). Moreover, there is no evidence, according to Staff, that the purchased
property will eventually be used to provide gas service to customers. Staff argues that,
although Duke claims it needs the purchased property for some future purpose, past
precedent reveals the Co °ssion has refused to accept sirrular future use arguments for
the basis of recovery. In re T"cskdo £dfsou Company, Case No. 75-758-EL-AIR, Opinion and
Order (Nov. 30, 1976). (Staff Br. at 17-18.)

Krogex asserts the costs associated with a premium Duke paid to a developer to
purchase property back are not O&M experases related to rendering gas service and cannot
be recovered from customers. Kroger states that the purchased property is a nonutility
asset, was not used and useful in the provision of gas distribution service as of the date
certair4, and, therefore, the costs associated with the purchased property should not be
recovexed from customers. (Kroger Br. at 9.)
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OCC/OPAE believe Duke's decision to sell this portion of the East End site in 2006
was imprudent, as it changed the property use so as to cause or accelerate the need for
remediation and potentially heighten the level of remediation. Prior to the sale in 2006,
OCC,/OPAE state that the property had both engineering and institutional controls in
place and these controls were considered adequate prior to the sale of the property.
Therefore, given that the initial sale of the property was imprudent, the scope and
necessity of remediation was also imprudent. (OCC/OPAE Br. at 58-60.)

Duke. disagrees that the costs to remediate the purchased parcel not be recoverable,
stating that Duke is responsible not only for the impacts of the MGP directly under the
historic site, but also for cleanup of any impacts off-site that can be Ixrtked to the operations
conducted at the site while under Duke's ownership. Ms. Bednarcik states that future use
of the purchased parcel will be determined based on the needs of Duke, after the
completion of any required investigation and remediation. (Duke Ex. 21A at 5,16.)

d. HistorX and Descr ption of Investigation and Remmediation
West End Site

Duke witness Bednarcik explains that cleanup began at the West End site because,
once the Ohio Departrnent of Transportation and the Kentucky Department of Highways
finalized their preferred location for a new Brent Spence Bridge Corridor Project, which
directly crosses the West End site, certain Duke facilities on that site needed to be
relocated, including a large substation, a number of transformer bays, and underground
tr mission lines, as well as the replacement of a tr m°assion tower. Because the surface
cap on the West End site, which worked as an interirn measure to limit contact with
potentially impacted material, would be disturbed with the bridge construction and the
relocation of power delivery equipment, Duke decided to plan for a phased remedial
investigation. Moreover, according to Ms. Bednarcik, the remediation schedule was also
accelerated because the new bridge structures, if constructed prior to renaediatlon, would
hinder and greatly increase the cost of future remediation work due to accessibility
restrictions. (Duke Ex. 21 at 8-9,15; Duke Ex. 21A at 19; Staff Ex.1 at 32.)

The West End site is parceled into three IAs: Phase 1, the area south of Mehring
Way between the two substations; Phase 2, the majority of the area north of Mehring Way;
and Phase 2A, the westernmost portion of the property north of Mehring Way. (Duke Ex.
21 at 15-16; See map Staff Ex. I at 61-62)

Ms. Bednarcik explains that, at the West End site, a portion of the 1916 generating
station is still standing and is currently used for electrical storage and for housing
electrical relays. In addition, the property contains transmission towers, two large
substations, and transformer bays. A gas pipeline also crosses the Ohio River, directly east
of the Brent Spence Bridge, and enters Ohio at the West End site. A gas generating/ pump
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house is also on the West End property and a n.orthern portion of the property, Phase 2, is
used by Duke employees for parking. (Duke Ex. 21 at 7,16; Staff Ex. 1 at 34.)

In determining the proper remediation for the West End site, Ms. Be k states
that the factors considered include: Duke's retention of the property; the presence of TLM
and OLM; and the nature and extent of construction work in connection with the bridge
project and associated electrical utility relocation. Ultimately, Ms. Hednarcik explains that
containrnent was eliminated as a remedy due to the cost and keying the contairunent wall
into the bedrock at the site. Rather, excavation and solidification were chosen as the
preferxed options for the West End site. (Duke Ex. 21A at 2$.)

Phases 1 and 2 were the first parcels to be addressed, because those are where Duke
will be constructing the new electrical equiprnent to replace equipment impacted by the
bridge construction. In 2010, for Phases 1 and 2: the majority of the soil and groundwater
investigation occurred; the remedial design was developed and consultants contracted
through a bid process for the detailed design, construction management, and air
monitoring; the communications plan was developed; and permits were obtained.
Remedial action for Phases 1 and 2 started in 2011 and continued into 2012, wherein the
soil would be excavated to 20 feet, with solidification of deeper material impacted by OLM
and TLM. Remediation work was expected to be completed in 2012 for Phases 1 and 2. In
addition, in 2012, Duke was to extend the remediation to Phase 2A, vrhich was expected to
be completed in 2013. Ms. Bednarcik states that, once Duke completes the construction of
the new electrical equipment and the demolition of the current equipment, in Phases 1 and
2, enviror4xnental work wiU recomrnence. Potential off-site impacts will be evaluated once
the areas where the main former MGP processes were located have been evaluated and
remediated. (Duke Ex. 21 at 15-16, 18-19; Staff Ex.1 at 35.)

OCC witness Campbell calculated the cost of the remedy for the West End site to
include: institutional controls, in the form of maintenance of the fence and maintenance of
the previously existing engineered cover for Phase 2 for the West End site (t7CC Ex. 15 at
35).

Duke witness Hebbeler asserts that the entire West End site is presently used and
useful in service to Duke's gas and electric customers and it is a major component in
Duke's gas supply portfolio that affects the integrity of its system and service to
customers. He states that the West End site is entirely included as plant-in-service for
electric customers today. (Duke Ex. 22C at 11, 14). According to Duke witness Bednareik,
the environmental remediation costs for the entire West End site should be recoverable
because the historic manufactured gas produced at this site was distributed and used by
gas ratepayers during the time the MGP was in operation, thus, Duke customers
benefitted from the services provided by the operation of the MGPs at this location. (Duke
Ex. 21A at 5-7; Tr. I at 273.)
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i. Phase I of West End Site, South of M'ehring Wav

Staff states that most of the Phase 1 parcel on the West End site is used for electric
distribution and transmission facilities. Staff notes that, while there are two natural gas
pipelines and a small structure that houses a city gate metering and regulating station on
the eastern edge of the parcel, all of the MGP remediation work was conducted in areas
devoted to electric transrnission. None of the remediation work was performed on the
parcel devoted to the natural gas pipelines; therefore, Staff contends the expenses incurred
were not related to the operation, maintenance, or repair of natural gas distribution
facilities and should not be recoverable through gas rates. (Staff Ex.1 at 44-45, Att. MGP-
10; Staff Ex. 6 at 9-10, Att. KA-3.)

Currently, Duke owns and operates two gas transmission pipelines on Phase 1 that
supply natural gas to the Ohio distribution system. The termination point of this
transmission pipeline is the meter and regulator station located on Phase 1. In addition,
this building houses the remote terminal units equipment, which is part of the supervisory
control and data acquisition system that monitors and controls the natural gas distribution
system. This line supplies approximately 20,000 customers at peak hour. Duke plans to
install a new gas transmission line at this property. As with the eastern parcel of the East
End site, Mr. Hebbeler notes the necessity for a work area on the Phase 1 parcel to install
and maintain the pipeline crossing the Ohio Rive. (Duke Ex. 21A at 11-12; Duke Ex. 22C at
12-13.)

OCC witness Campbell testifies that reasonable expense for the Phase 1 parcel on
the West End site would have been; the construction of an upgraded two-foot soil cover in
areas where needed to protect workers; soil excavation for relocation of the electrical
substation following a soil management plan; ixastitutional controls through an
environmental covenant restricting future use of the property to commercial/industrial
uses and prohibiting groundwater use; soil excavation limited to a 20-foot depth in the
area where the new underground electric cables would be routed; and groundwater
monitoring (OCC Ex. 15 at 35).

ii. Phase 2 of West End Sfte, North of Mehring Way

Much of the Phase 2 parcel on the West End site was formerly used by Duke
employees from various departments as a parlcing lot (Duke Ex. 22C at 12; Staff Ex. 1 at
44). Phase 2 also includes a multipurpose building that was not used for utility service
and transmission towers. The parking lot and multipurpose building were removed for
the remediation work and have not been replaced. Staff states that the parcel is now
mostly compacted gravel devoid of any permanent structures, except for the electric
transmission towers. Staff submits that there are no facilities on the Phase 2 parcel that
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were used and useful for providing natural gas service to customers at the date certain in
these cases. Therefore, Staff recommends Duke not be pem-dtted to recover any of the
O&M expenses incurred during remediation activities on the Phase 2 parcel, because they
were not related to the operation, maintenance, or repair of natural gas plant-in-service.
(Staff Ex.1 at 44, Att. MGP-9; Staff Ex. 6 at 8-9, Att. KA-2.) Staff notes that the par ' lot
was used by numerous Duke units that were not solely devoted to providing services for
gas customers. Therefore, Staff asserts that, if Duke is entitled to recover remediation costs
related to the parking lot, these costs should be allocated among various units so gas
customers only pay a portion of the costs. (Staff Br. at 14-15.)

Duke witness Hebbeler notes that, while it is not possible to continue using the
Phase 2 property while it is undergoing remediation, when rexnediation is complete, the
Company plans to continue use of the property. (Duke Ex. 22C at 12.) Specifically, Duke
intends to retain the Phase 2 parcel for electric transirdssion and distribution use, and it is
anticipated that parking for Duke employees at this location will be reirtstated after the
completion of remediation efforts (Duke Ex. 21A at 12).

5. MGP Legal Argvments

a, Legal Obligation to Remediate

Duke notes that no party has questioned that the Company has liability for the
remediation of the East and West End MGP sites or that remediation-is necessary (Duke
Br. at 31; Tr. IV at 884). Duke explains that, under federal and state enviro ental laws,
CERCLA and R.C. Chapter 3746, as the current owner of the MGP sites and as a direct
successor to the company that forriterly owned and operated the MGf's, Duke is
responsible for en.vironrnental cleanup on the sites. Duke contends it is responsible not
only for the impacts within the boundaries of the historic site directly under the location of
historic equiprnent, but also for any cleanup required off-site that can be Unked to the
operati®n conducted at the 1v1GP site while under Duke's ownership and/or operation.
(Duke Ex. 21A at 33-34j Duke Ex. 23 at 6.)

According to Duke, CERCLA zmposes retroactive and strict liability for remediating
contaminated sites on current and past owners or operators of a site. In addition, the state
of Ohio imposes liability on parties that own or operate contaminated properties, e.g., R.C.
Chapters 3734 and 6111. The state has also enacted laws and regulations to encourage
voluntary cleanup, as a proactive, flexible, and cost-effective substitute for a sanction-
based enforcement liability approach. According to Duke, the VAP is one such proactive
program. Duke states that, while the VAP is labeled voluntary, based on the liability
imposed by CERCLA, there is really nothing voluntary about it, other than the flexibility
with respect to accomplishing the remediation. (Duke Br. at 5-6.)
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In response, Kroger points out that Duke's remediation efforts under the VAP will
not necessarily meet CERCLA standards. Kroger offers that Duke has provided no
evidence to show that the VAP standards are equal to or more stringent than the CERCLA
standards. Therefore, Kroger asserts that Duke's argument that it is necessary to conduct
this remediation in order to comply with CERCLA should be ignored, as Duke's own
testimony shows that Duke has made no effort to actually comply with CERCLA. (Kroger
Reply Br. at 8-9.)

While CERCLA authorizes the Ohio EPA to respond to releases or threatened
releases of hazardous substances that may endanger public health, welfare, or the
environrnent, C1CC points out that Duke voluntarily undertook the remediation at the
MGP sites and has not been faced with an enforcement action by either the U.S. EPA or the
C)hio EPA. CCC states, and Kroger agrees, that the strict liability provisions of the
CERCLA apply to owners and operators, not customers. (OCC/OPAE Br. at 11-12; Kroger
Reply Br. at 8)

As noted by the Company, no party disagrees that there is liability attached to the
remediation of the MGP sites at issue in these cases. There is no dispute that CERCLA
imposes retroactive and strict liability for remediating MGP sites on past and present
owners. In addition, no party disagrees that the Ohio EPA's VAP is an appropriate
program for responsible entities to use when remediating contarninated sites in Ohio.
Rather, the primary disagreement amongst the parties is whether the statute permits the
inclusion of the costs of such investigation and remediation in a rider charged to Duke's
customers and whether the costs incurred, as of December 31, 2012, were prudent. ' e
intervenors appear to infer that, since the VAP is a voluntary prograrn, Duke could have
chosen to waylay its remediation efforts, the Commission disagrees. As we stated in our
Order in the Duke Deferral Case, the environrnental investigation and remediation costs are
business costs incurred by Duke in compliance with Ohio and federal regulations and
statutes. Based on the record in these cases, the Commission believes that Duke acted
appropriately in responding in a proactive manner to addressing its obligations to
reane ° te the MGP sites in Ohio.

b. R.C. 4 .15 A)(2 - Used and Useful

L ments by Parties

Staff states that, when fixing rates, the Cornmission must deterxnLine the rate base by
the valuation as of the date certain of the property that is used and useful in rendering
public utility service, pursuant to R.C. 4909.15(A)(1). In addition, the Commission must
determine the cost to the utility of rendering the pubiic utility service for the test period,
pursuant to R.C. 4909.15(A)(4). Staff submits that the Supreme Court states, in Consumers'
Counsel v. Pub. LItiI. Comm., 67 Ohio St.2d 153, 167, 423 N.E.2d 820 (1981) (Consumers'
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Counsel 1981), that °`R.C. 4909.15(A)(4) is designed to take into account no , recurring
expenses incurred by utilities in the course of rendering service to the public for the test
period." (Staff Br. at 7-8.) OMA agrees precedent supports the principle that expenses
related to property that is no longer used and useful is not appropriate for recovery (OMA
Reply Br. at 4).

According to Staff, the real issue in these cases is whether the remediation costs
Duke seeks to recover are recoverable expenses under R.C. 4909.15(A)(4). Staff asserts that
it is a well-established precedent that expenses associated with property that is not used
and useful must be excluded from recovery. Staff relies on the Commission`s decision in
Ir: re Ohio Edison Co., Case No. 891001-EL-AIR, Opinion and Order (Aug. 16, 1990) (Oliio
Edison 1), for the principle that various kinds of expenses, including O&M expenses, must
be matched with property that is used and useful during the test year. In Ohio Edison I, the
Commission excluded O&M expenses associated with a facility that was not in operation
during the test year. Staff also refers to In re Ohio Edison Co., Case No. 07-551-EL-AIR,
Opinion and Order (Jan. 21, 2009) (Ohio Edison Io, wherein the Commission denied the
recovery of expenses associated with securing and maintaining several retired generation
facilities. (Staff Br. at8-10.)

Staff witness Adkins states that, while Duke may be liable for remediation of the
MGP sites under federal or state law, the fact that remediation costs may be necessary
does not mean they are recoverable from ratepayers. These MGPs ceased operations in
1928 and 1963, so they were not used and useful on the March 31, 2013 date certain in
these cases. Staff reco ends that only expenses related to utility property that is both
used and useful in rendering gas distribution service on the date certain be included in gas
rates. To dete ° e which segrnents of the sites were used and useful on the date certain,
Staff reviewed the data supplied by the Company, reviewed the historical aerial
photographs from sources dating back to 1993, and Staff personally observed the sites.
Staff used the following three-step process to determine whether portions of the sites
should be assigned remediation costs: identify the site boundaries and all facilities and
structures on the sites; determine whether identified structures and facilities were used
and useful; and, if facilities and structures were used and useful, deter ° e if remediation
work was performed on the area. (Staff Ex. 6 at 4-8, Att. K 1.)

Staff asks that the majority of the remediation costs requested by Duke be
disallowed, asserting that, under Ohio law, the used and useful standard must be applied
in these cases to determine the recoverability of the MGP costs. In addition, Staff argues
that allowing Duke to recover all of its remediation costs causes inequitable cross-
subsidies, including that current customers would be subsidizing: electric custorners by
paying for the remediation of electric facilities; prior generations of Duke's customers by
paying for remediation of MGPs that have not provided gas in 50 years; and future
generations of Duke's customers by paying for the remediation of vacant properties that
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y or may not be used in the future to provide gas service. (Staff Br. at 2-3.) Duke
disagrees with Staff's argument, contending that Staff overlooks the critical fact that the
remediation of the MGPs stems from the Company's status as a real property owner and a
former MGP owner and operator. Duke notes that the rules and events necessrtating
rem.ediation did not exist when the MGPs were in operation and the costs are current costs
the Company is incurring today; there would have been no basis for seeking recovery of
the prior generations of customers. (Duke Reply Br. at 11.)

Duke witness Hebbeler disagrees that the current use of MGP sites is relevant for
purposes of these proceedings because: environmental remediation at these sites is a
current cost of business, due to the Company's ownerslup of these properties and liability
for historic operations; and these MGPs were used to serve gas utility customers in the
past. (Duke Ex. 22C at 2.) Columbia argues that Duke's request to recover deferred MGP-
related expenses is authoTized by statute, permitted under the Supreme Court's precedent,
and consistent with past precedent of the Commission; therefore, Duke should be
authorized to recover its necessarily and prudently incurred environmental investigation
and remediation costs, regardless of whether the remediation sites were used and useful
as of the date certain in these cases. (Columbia Reply Br. at 1).

Duke contends that Staff's argument that the Company's current used and useful
operations must sit on top of the MGP residuals in order for cost recovery to be obtained is
an°isplaced. Duke reasons that the ratemaking formula found in R.C. 4909.15 requires a
three-part ratemaking formula. As part of that formula, under para ph (A)(1), property
must be used and useful in order to be reflected in the valuation of rate base for
establishing rates; however, under paragraph. (A)(4), wluch per ° to costs or operating
expenses to the utility of rendering service, con ' no limitation on the basis of used and
useful. Duke asserts that the Commission already settled this issue in the Duke Deferral
Case when it found that the MGP remediation costs represent necessary costs of doing
business. Therefore, Duke advocates that the used and useful standard in R.C.
4909.15(A)(1), which applies to valuation of rate base or utility plant in service, is not
applicable to an operating expense such as MGP remediation costs. (Duke Br. at 9; Duke
Reply Br. at 10.)

Even assurning the Co sion adopts the used and useful standard proposed by
Staff, Duke maintains that full recovery is stiIl appropriate because all of the properties
where the former MGP operations were conducted and remediation is necessary under
state and federal law are, in fact, currently used and useful in the provision of utility
service. The sites being remediated by Duke have been continuously owned and operated
by the Company, including its predecessors, in connection with its utility operations.
Moreover, Duke contends that the costs were prudently incurred. (Duke Br. at 9,15.)
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Duke witness Wathen points to the Commission's decision in the Columbia Deferral
Case to support Duke's position that, even if the MGP property is no longer used and
useful, costs for remediation are recoverable. Mr. Wathen rationalizes that the
Commission granted Columbia deferral authority for the MGP site at issue in the Colurnbia
De, ferral Case, acknowledging that Columbia no longer owned the property and that it was
not currently used and useful, and stating that Columbia is the party responsible for the
environmental clean up. Duke contends that, if the Coirunission's standard for recovering
such costs was that the property had to be owned by the utility and currently used and
useful, the Commission would not have allowed the deferral of costs in the Columbia
Deferral Case. (Duke Ex. 19C at 6-7, 9.)

Duke states that Ohio Edison I is distinguishable from the instant cases, noting that,
at issue in Ohio Edison I, was whether O&M costs directly related to main.taining an
existing plant that was not in service for the benefit of customers during the test period
should be reflected in rates. Duke emphasizes that, contrary to Staff's assertion, Ohio
Edison I does not contain a broad pronouncement that all utility expenses must be directly
matched with plant-in-service in order to be recoverable, Moreover, Ohio Edison I does not
relate to environmental remediation costs, costs associated with real property, or costs that
have been deferred. Similarly, Duke observes that, in Ohio Edison II, the recoverability of
expenses was directly associated with maintaining a generating plant that was no longer
providing service to customers; therein, the Commission questions the utility's elective
expenditure of funds for a plant that was not being used. Conversely, in the instant cases,
Duke points out the Commission is faced with legally required environmental cleanup
costs, associated with real property, for which deferral has been granted. (Duke Reply Br.
at 6.)

Duke responds that adoption of S's unsubstantiated concept of matching the
expenses to used and useful plant would result in legitimate costs of providing service
being unrecovered. Duke contends that there is no statute or regulation that requires such
rnat g; instead R.C. 4909.15(A)(4) provides that recoverable expenses are those related
to the rendition of service. According to Duke, in some cases, those expenses are tied to
service that was previously rendered, such as when deferred costs are am'ortized and
recovered through rates. (Duke Reply Br. at 5.) In addition, Columbia notes that the
matching principle espoused by Staff is not a well-established precedent as maintained by
Staff. Columbia notes that this principle has only been applied by the Conunission three
times in the last 35 years, primarily in instances where utilities sought to recover expenses
they chose to incur by maintaining generating facilities that were no longer used. Here,
Duke is seeking to recover costs it had to incur due to liability under CERCL,A. (Columbia
Reply Br. at 10.)

Staff disagrees with Duke's assertion that whether or not the MGP sites were used
and useful is irrelevant, in that Duke believes it is automatically entitled to recovery of the
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remediation costs if it proves that the costs were prudently incurred. Staff asserts that
Duke's argument is inconsistent with Ohio law, referring-to the Supreme Court's decision
in Dayton Pozver & Light Co. v. Pub. I.Ftil. Comm., 4 Ohio St.3d 91,102103, 447 N.B.2d 733
(1983) for the concept that, although the costs were prudently incurred, the costs were not
recoverable from ratepayers under R.C. 4909.15(A)(4). Staff believes the Supreme Court
dearly stated that the used and useful standard is not Iimited to de ng what
property belongs in rate base; rather, the standard must be applied to costs utilities seek to
recover under R.C. 4909.15(A)(4) as well. (Staff Br. at 11-13.)

OCC agrees that the costs related to investigation and remediation at MGP sites that
are not currently used and useful for natural gas distribution service should not be
recoverable from customers. (OCC Ex. 14 at 26.) OCC/OPAE emphasize that no one in
these cases disputes that the underlying MGP facilities that caused the con ° tion are
no longer used and useful. They state that the land and any gas facilities at the MGP sites
that were determined to be used and useful, under R.C. 4909.15(A)(1), as of the date
certain in these cases did not cause the contasnination. In addition, OCC f OPAE offer that
the expenses for investigation and remediation were not incurred in rendering public
utility services, in accordance with R.C. 4909.15(A)(4). Therefore, such costs are not
recoverable from customers. (OCCf OPAB Br. at 17-24.) Kroger agrees that Duke's
request for recovery should be denied because the MGP sites have not been used and
useful in the provision of manufactured gas service since, at least, 1963, and the MGP-
related costs were not incurred by Duke in the rendering of public utility service during
the test period, in accordance with R.C. 4909.15(A)(1) (ICroger Reply Br. at 7).

Columbia argues that the arguments by C)CC and Kroger are irx°elevant, noting that
Duke has not sought to include the MGP properties in its rate base; instead, Duke lists its
MGP investigation and remediation costs among jurisdictional adjustments to operating
revenues and expenses. Therefore, Duke and Columbia agree that the used and useful
standard, under R.C. 4909.15(A)(1), does not apply to Duke's recovery of MGP-related
expenses, because they are not capitalized and incorporated into rate base. (Columbia
Reply Br. at 2; Duke Reply Br. at 10.)

Columbia asserts that Staff improperly applied the used and useful requirement
from the rate base determination found in R.C. 4909.15(A)(1) to the determination of the
test-period expenses found in R.C. 4909.15(A)(4), in contravention of the Supreme Court's
findings in Cincinnati Gas & Electric Co. v. Pub. Lttil. Comm., 86 Ohio St.3d 53, 711 N.E.2d
670 (1999) (CG&E). Columbia notes that the Supreme Court, in CG&E, found that, if a
utility's expenses are capitalized and treated as part of the company's rate base, such
expenses are subject to a prudency review under R.C. 4909.154, and they must meet the
used and useful requirement in R.C. 4909.15(A)(1). However, Columbia states that Duke's
investigation and remediation expenses were not capitalized and incorporated into rate
base; therefore, neither R.C. 4909.15(A)(1), nor its used and useful standard, apply to
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Duke's recovery of those expenses. Instead, Columbia asserts that R.C. 4909.15(A)(4),
which is designed to take into account the normal recurring expenses incurredby a utility
in the course of providing service during the test period, is the applicable provision. See
Consumers' Counsel 1981. Unlike R.C. 4909.15(A)(1), paragraph (A)(4) of that section does
not require that the property that is the basis of the expense be used and useful; instead,
costs recovered under paragraph (A)(4) must be prudent and necessary. (Columbia Br. at
4-5.)

Columbia emphasizes that expenses deferred in prior periods, when amortized to
expense during a test year pursuant to a Commission order, may be treated as expenses
incurred during the test year. Columbia asserts that prudently incurred MGP remediation
costs are a necessary and reasonable cost of doing business in response to a federal law
that specifically imposes liability on Duke for the remediation of the MGP sites. Columbia
reasons that, if, ultimately, the standard for inclusion in test year expense is that the
expenditure must be directly related to service rendered during the test year, it is difficult
to imagine a circurnstance when a regulatory asset composed of deferred expenses would
ever be includable in test year expense. According to Columbia, such a standard would
eviscerate the Coznnniission's ability to authorize expense deferrals, because they would
never be recoverable under R.C. 4909.15(A)(4). Columbia cites to In re Ohio Power
Company, et al., Case No. 94-996-EL-AIR, Entry on Rehearing (May 18, 1995) at 11 (Ohio
Powr Rate Case), wherein the Co ion rejected an argument that Ohio Power could
not recover expenses outside of the test year. Columbia notes that, in the Ohio Pourer Rate
Case, the Comrnission concluded that it had previously given Ohio Power authority to
defer the expenses and, therefore, Ohio Power's test year expenses should be adjusted to
include the amortization allowance. (Columbia Br. at 10-11).

In addition, Columbia asserts, and Duke agrees, that Staff has imposed a
requirement on the deter ation of test-period expenses that would effectively render
meaningless the longstanding Commission practice of authorizing utilities to defer
expenses for later collection. (Columbia Br. at 4; Duke Reply Br. at 12.) Columbia also
points to the Co sion's decisions authorizing Cleveland Electric Ill ° ting
Company to defer its incremental demand-side rnanagement program expensffi and
authorizing FirstEnergy to recover a portion of its incentive compensation payments from
ratepayers, to support its position that the expenses do not have to be matched to the used
and useful plant and equipment standard. In re Cleveland Electric Illuminating Company,
Case No. 93-08-EL-EFC, et al., Supplemental Opinion and Order (Aug. 10, 1994); In re Ohio
Edison, Case No. 07-551-EL-AIR, et aL, Opinion and Order (Jan 21, 2009) at 7. (Columbia
Reply Br. at 10.) In response, Kroger states that, even if Columbia is correct that Duke only
needs to show that the remediation costs were necessary and prudent, Duke still has not
met its burden of proof under R.C. 4909.15(A)(4) (Kroger Reply Br. at 7).
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Kxoger asserts that the Co ion should reject Duke's proposal to recover the
deferred remediation costs, stating that the MGP sites have not been used and useful in the
provision of gas service to customers for at least 45 years. Kroger asserts that, as
acknowledged by Duke witness Fiore, Duke did not have to follow the VAP, as it is a
voluntary program and it is not compulsory. Therefore, Kroger argues that Duke is
attempting to recover from current customers the cost of remediation that Duke
voluntarily chose to incur, and that were not necessary for the provision of gas services.
Therefore, Kroger contends that the costs would be recovered from Duke's shareholders
and not the customers. Moreover, Kroger advocates that Duke could have, and should
have, chosen to remediate the sites in 1980 when it first learned of the need for
remediation, at the time CERCLA was enacted, or when Duke began affirmatively
reviewing the MGP sites in 1988. Had Duke requested to pass these costs on earlier, it
would have been more likely that Duke would have been collecting the costs from
customers that actual]y received manufactured gas services. Instead, Duke waited 30
years to begin remediation; thus, passing the burden of remediation costs onto customers
that are unlikely to have received any benefits from the MGrs. According to Kroger,
customers should not be responsible for the cost to remediate land that is owned by the
shareholders, is not used and useful in the provision of service to current customers, and
has never beert used and useful in the provision of gas service to Duke's customers.
(Kroger br. at 2, 6-7,10.)

zi. Conclusion - R.C. 4909.15fA)(1) - tJsed and Useffu-l

R.C. 4909.15(.A)(1) provides, in part, that, when fixing and determining just and
reasonable rates, the Commission shall dete ° e"[t]he valuation as of the date certain of
the property of the public utility used and useful in rendering the public utility service."
Staff and the irttervenors primarily focus their review of the MGP remediation costs and
R.C. 4909.15 on the perimeters for deterxnining whether the sites were used and useful as
of the date certain in the test year. However, contrary to the positions espoused by Staff
and the intervenors, the Co sion views the recovery of the MGP costs proposed by
Duke in these cases as separate and unique from the deterxnination of used and useful on
the date certain utilized for de '' g what will be included in base rates for rate case
purposes.

Likewise, we find the Commission's decisions in Ohio Edison I and Ohio Edison 7I are
not dispositive of the resolution of MGP cost recovery issue in these cases, as the facts of
the Ohio Edison cases and the instant cases are distinguishable. As pointed out by Duke,
the issues in both the Ohio Edison I and Ohio Edison II cases pertained to the recovery of
expenditures for the maintenance of an existing plant that was not providing service to
customers and a generating plant that was no longer providing service to customers.
Conversely, in the instant cases Duke is requesting recovery for environmental clean-up
costs for real property that had been used and useful for the production of manufactured
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gas for the benefit of the customers of Duke and its predecessors, in compliance with both
federal and state rules and regulations.

There is no disagreement on the record that the sites for which Duke seeks cost
recovery must be cleaned up and rernediated in accordance with the directives of
CERCLA. There is also no dispute that Duke had MGP operations, and still has utility
operations, on the East and West End sites, including, but not lirnited to: underground gas
mains and pipelines; a gas operations center; storage, staging, and employee facilities;
sensitive utility infrastructure; and propane facilities. Moreover, for the East End site, a
residential development is pianned adjacent to the site, and, for the West End site,
construction and relocation of facilities resulting from the Brent Spence Bridge Corridor
Project is necessary. Therefore, in light of the circumstances surrounding the two MGP
sites in question and the fact that Duke is under a statutory mandate to remediate the
former MGP residuals from the sites, the Commission finds that R.C. 4909.15(A)(1) and the
used and useful standard applied to the date certain for rate base costs is not applicable to
our review and consideration of whether Duke rnay recover the costs associated with its
investigation and remediation of the MGP sites. Therefore, it is not necessary for the
Commission to determine if the MGP sites would be considered used and useful under
R.C. 4909.15.

c. R.C. 4909.15 A 4- Cost of Renderipg Public Ut^ Service

i. Ax ents bv Parties

Consistent with the order in the Duke DeferraI Case and R.C. 4909.15(A)(4), Duke
argues that it is entitled to full recovery of the reasonably incurred MGP expenses through
utility rates. Pursuant to R.C. 4909.15, in traditional rate applications, the Co ission is
to establish just and reasonable rates for jurisdictional service, subject to the following
series of deter tions: the valuation of the utiiity's property in service as of a date
certafn; a fair and reasonable rate of return on that investment; and the expenses incurred
during the test year. According to Duke, these are three separate and distinct
det tions and the last item, the expenses incurred by the public utility, concerns the
costs to the utility of rendering public utility service. Moreover, R.C. 4909.154 states that,
in fixing just, reasonable, and compensatory rates, the Co sion is to consider the
management policies and practices, and organization of the utility. Duke notes that the
Commission may disallow O&M expenses that were incurred pursuant to management
policies or adniinistrative practices the Commission considers imprudent. Duke asserts it
undertook to comply with applicable environmental regulation by remediating form.er
MGP sites pursuant to a well-reasoned and efficient process. Such environmental cleanup
expenses are a normal and necessary cost of doing business. These costs are necessary in
order for Duke to stay in business and comply with current environrnental laws and
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regulations; thus, they are part of providing current service and are properly recoverable.
Therefore, Duke argues it is entitled to full recovery. (Duke Br. at 4-6.)

Staff responds that the Duke Deferral Case has no bearing on whether the costs are
recoverable, noting that the Supreme Court has held that the Co .` sion's grant of
deferral authority has no bearing on whether the utility is entitled to rate recovery. Elyria
Foundry Co. v. Pub. LItl1. Comm.,114 Ohio St.3d 305, 308, 871 N.E.2d 1176 (2007). (Staff Br.
at 32-33.) OCC/OPAE agree that the Order in the Duke Deferral Case did not guarantee
that Duke will be authorized to recover the deferred costs (OCC/OPAE Br. at 50).

In response, Duke points out that, in Consumers' Counsel v. Pub. Util. Comm., 6 Ohio
St.3d 405, 408, 453 N.E.2d 584 (Consumers' Counsel 1983), the Supreme Court affirzned the
Comrnission's Order allowing amortization and recovery of a depreciation deficiency,
noting that a depreciation reserve is an expense item and a cost to the utility of rendering
the public utility service; thus, allowing recovery outside the test year. Therefore, Duke
surmises that the test year concept is appropriate when used to evaluate O&M expenses
directly related to plant-in-service, but not when considering expenses not directly related
to the O&M of utility plant, e.g., remediation expenses that have been deferred. (Duke
Reply Br. at 8-9.)

Columbia disagrees with Staff and OCC, stating that Duke's MGP expenses are
normal and recurring and distinguishes the Supreme Court's decision in Consumer's
Counsel 1981. Columbia states that the Supreme Court later timited its holding in
Consumeps' Counsel 1983, stating that, in Consumers' Counsel 1981, it reversed the
Co ° sion's decision, because the Commission attempted to transform a major capital
investment that had never provided any utility service to customers into an ordinary
operating expense under R.C. 4909.15(A)(4), with no statutory authority to do so.
Columbia argues that such is not the situation with Duke's request to recover the MGP
expenses in these proceedings. Moreover, Columbia points to the C siori s decision
in Decommissioning Costs of Nuclear Generating Stations, Case No. 87-1183-EL-COI, Entry
(Aug. 18, 1987) at 14, for the deter ataon that the costs of perforrraa.ing nuclear
remediation on a facility that is no longer used and useful is a normal cost of providing
electric service. Likewise, Columbia asserts that Duke's expenses for remediating past
MGP sites after those sites are retired should be considered normal costs of providing gas
service. (Columbia Reply Br. at 3-4, 7 9.)

GCHC/CBT emphasize that the recoverability of operating expenses is grounded in
R.C. 4909.15(A)(4), which requires that, in order to recover the MGP costs, they must be
attributable to public utility service rendered for the test period, i.e., calendar year 2012.
However, GCHC/CBT argue that the expenses for which Duke seeks recovery were
incurred decades earlier and were not caused by Duke's provision of gas utility service
during the test period; thus, the costs are not recoverable under the ratemaking forinula.
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GCHC/CBT offer that Duke's expenditures would have been required irrespective of
Duke's current lines of business; therefore, the costs are the responsibility of the
shareholders and not the ratepayers. (GCHC/CBT Br. at 5-6.) OMA agrees that it is
fundamentally inequitable and contrary to precedent to shift responsibil.ity for such costs
from investors to ratepayers (OMA Reply Br. at 4).

Columbia asserts that the argument by GCHC/CBT that the expenses are not costs
of rendering public utility service is contrary to the Comrnission's rules and procedures.
For example, Columbia notes, and Duke agrees, that certain expenses, such as income
taxes, customer service expenses, pension costs, uncollectible expenses, corporate
compliance, Commission and OCC maintenance fees, and payroll, are categories of
expenses incurred by companies not in the public utility business that are recoverable as
legitimate business expenses. Nothing in the rules or statute limit a public utility to
recovering costs of service that are unique to public utility companies. In fact, Duke notes
that both the law and Comznrussion precedent recognize these allowable costs support the
ability of the Company to remain in business and to continue to provide utiiity service to
customers. (Columbia Reply Br. at 6; Duke Reply Br. at 5-6.)

GCHC/CBT further state that Duke has not demonstrated that the MGP costs it
expended were the result of providing past utility service. GCHC/CBT explain that, in
1909, Duke's predecessor, which owned the MGPs, was not a regulated utility, as the
Co sion did not have jurisdiction over gas utilities until 1911 with the passage of H.B.
325 that enacted G.C. 614-2. GCHC/CBT point out that these MGP sites were
cont ' ted many years before Duke's predecessor was a public utility. GCHC/CBT
argue that current utility customers do not benefit from the past operation of the MGP
sites; the customers who received manufactured gas at the time the MGPs operated did.
In the view of G C/CBT, current ratepayers are not the insurers of Duke's legacy
envtroaunental responsibilities and should not have to pay for past problems when they
did not cause or benefit from the service provided. (GCHC/CBT Br. at 6-8; G CHC/CBT
Reply Br. at 7.) In response, Columbia states that GCHC/CBT have missed the point that
the past public utility operations of the MGP sites is not the basis for Duke's request for
recovery in these cases; rather, Duke is requesting recovery of the current-d.ay
environnnezatal remediation costs of operating and maintaining its business. (Columbia
Reply Br. at 5-6.)

OCC argues that it would be inequitable for customers to be held liable for the MGP
site remediation costs when they did not benefit from the sale of the MGP by-products;
rather, it was the shareholders who benefitted from the operation of the MGPs through the
sale of the manufactured gas by-products. Moreover, OCC/OPAE and Kroger agree that
collecting MGP-related costs from customers would be inequitable because it would
permit Duke's shareholders to profit from the use of the MGPs in the past, while avoiding
any of the business risk associated with the past use of the plants. OCC/OPAE refer to
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Consumers' Counsel 1981 for the proposition that, absent explicit statutory authorization,
the Comrnission "may not benefit investors by guaranteeing the full return of their capital
at the expense of rate payers." Kroger agrees Duke is not entitled to recovery under R.C.
4909.15(A)(4), because the statute is designed to allow for recovery of normal recurring
expenses and Duke has admitted that these are one-time nonrecurring costs. (CfCC Br. at
14-16; Kroger Reply Br. at 8, 12-13.)

Kroger asserts that the remediation costs should have been included in the rates at
the time the MGPs were in operat7ons. According to Kroger, Duke's failure to realize the
environmental impacts of its plants when they were in operations cannot be compensated
for through an increase to current customers' rates, as that constitutes retroactive
ratemaking, which is prohibited by law. (Kroger Reply Br. at 12-13.)

In addition to being consistent with the law, Duke argues that recovery of the MGP
expenses is consistent with the public interest by encouraging the utility to conduct
prompt and thorough investigations and cleanups of environntental conditions at MGP
sites to resolve liability and to protect public health and the environment. Duke posits that
the state of Ohio has expressed strong public policy encouraging cleanup of contaminated
sites by, among other things, enacting the VAP and providing incentives for use of the
WAP. (Duke Br. at 21-22.) OCC/OPAE believe the public interest would be served by
sparing customers from paying for Duke's cleanup, stating that Duke's arguments are self-
serving and unsubstantiated in law or fact (C)CC/ OPAB Reply Br. at 31).

Duke asserts that denial of recovery of reasonably incurred costs could have
adverse consequences, including: resulting in adverse credit quality for Duke; calling to
question the Commission's previous decisions granting deferral authority; and putting
Ohio in the distinct minority of states on this issue, thus, placing ®hio's reputation for
constructive regulation at risk. Duke understands tiat a Co ° sion order granting
deferral authority does not guarantee recovery of such expenses, because the Commission
may, at a later date, ex ° e the prudence of the actual costs incurred. However, Duke
asserts that a deferral order from the Cornn-ussion has meant, and should mean, that the
type of costs at issue are indeed recoverable, and will be recovered upon the requisite
showing. (Duke Br. at 23.)

Duke and Columbia assert that the Staff's position is contrary to the positions and
decisions in other states, noting that many states permit the recovery of deferred
remediation expenses, as long as the expenses are prudently and necessarily incurred
(Duke Br. at 10-14; Columbia Br. at 12-14). Kroger responds that the cases in other states
cited by Duke involved situations where the public utility had been formerly ordered or
mandated to cleanup their sites; conversely, Duke's remediation in these cases is
voluntary, Duke has no legal mandate. (Kroger Reply Br. at 9-11.) Duke responds that
there is no g voluntary about the obligation to remediate an MGF site where liability
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exists for the conditions present at the site; the only voluntary thing about this situation is
how to address the obligation (Duke Reply Br. at 13). GCHC and OCC/OP also note
that decisions in other states are not determinative under Ohio law (GCHC Reply Br. at 3-
4; OCC/OPAE Reply Br. at 17-19, 21-29).

Columbia offers that the Commission can, and has, treated the amortization of
previously deferred expenses as test year expenses under R.C. 4909.15(A)(4), citing
Consumers' Counsel v. Pub. Lltil. Comm., 58 Ohio St.2d 108,116, 388 N.E.2d 1370 (1979); In re
Toledo Edison Co., Case No. 95-299-EL-AIR, Opinion and Order (Apr. 11, 1996). In
addition, Columbia points out that, in In re Columbus Southern Pouaer Co., Case No. 11-351-
EL-AIR, et al., Opinion and Order, (Dec. 14, 2011) (CSP Rate Case), the Commission
approved a stipulation thereby authorizing recovery for six different pools of regulatory
assets that were established years before the CSP .Rate Case in 2011. The CSP Rate Case
stipulation provided that the deferrals would becoine a cost of service; thus, becoining
part of the test-year expense, under R.C. 4909.15(A)(4), in a future distribution rate case,
and would be recovered through a rider. (Columbia Br. at 5-10.)

ii. Conclusion - R.C. 4909.15(A)(4 - Cost of Rendering
Public Utility Service

R.C. 4909.15(A)(4) provides, in part, that, when fixing and determining just and
reasonable rates, the Cornrnission shall determine "[t]he cost to the utility of rendering the
public utility service for the test period.°" Upon consideration of the arguments subrnitted
by the parties in these cases, the Co sion finds that this is the section of the Ohio
Revised Code that is relevant to our determination of whether Duke is permitted to
recover the MGP investigation and remediation costs through Rider MGP in these cases.
Contrary to the opinions of Staff and the intervenors, we find that the determinative factor
is whether the remediation costs, which were deferred by Duke and ortized to expense
during the test year in accordance with our decision in the Duke Deferral Case, are costs
incurred by Duke for rendering utiDity service and, thus, costs that may be treated as
expenses incurred dttring the test year, in accordance with R.C. 4909.15(A)(4). We do not
agree, however, that the Co ° sion's mere approval of deferral authority, in and of
itself, elicits an affirmative response to this quesWon, as Duke and Columbia would have
us find. Rather, it is stili Duke's burden in these cases to prove that the costs that have
been incurred and deferred, are costs that were incurred for rendering utility service and
were prudent.

Upon our review of the record in these cases, we find that Duke has supported its
claim that the remediation costs incurred on the East and West End sites were a cost of
providing utility service. Duke has substantiated, on the record, that the remediation costs
were a necessary cost of doing business as a public utility in response to a federal law,
CERCLA, that imposes liability on Duke and its predecessors for the remediation of the
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MGP sites. Not only is Duke Iegally obligated to remediate these sites as the owner and
operator of these sites, but it is undisputed on the record that Duke has the societal
obligation to clean up these sites for the safety and prosperity of the communities in those
areas and in order to maintain the usefulness of the properties; therefore, these costs are a
current cost of doing business.

While the Commission finds that recovery in this context is permissible under the
statute, we conclude that recovery of incurred costs should be limited to a reasonable
tizneframe commencing with the event that triggered the remediation efforts mandated by
CERCLA and ending at a point in time where remediation efforts should reasonably be
concluded. We believe that such determination of said tirneframe is essential and in the
public interest, and will provide certainty that the remediation will be carried out in a
responsible and expeditious manner by the Company and its shareholders, so that
recovery through Rider MGP will be finite. In determining the appropriate timeframe to
impose for the recovery of the MGP remediation at these sites, we note that it is
undisputed that Duke became aware of the changing conditions at the East and West End
sites u12006 and 2009, respectively (Duke Ex. 21A at 17). Thus, it was in 2006 and 2009, for
the East and West End sites, respectively, that Duke's rernediation responsibilities under
CERLA became prevalent. Because we have deterrnined that recovery of the costs
incurred at these sites, due to the federal mandates imposed by CERCLA, are permitted in
accordance with the Ohio Revised Code, we conclude that the commencement of the
potential recovery period should be January 1, 2006, for the East End site, and January 1,
2009, for the West End site. In the Duke Deferral Case, we authorized Duke to defer on its
books the costs ° ed for the remediation costs b g January 1, 2008, with the
caveat that we would determine what costs would be recoverable at the time Duke sought
such recovery. Therefore, based upon the record in these cases and the commencement of
the applicability of the CERCLA mandate on these sites, we find that Duke should be
perrnitted to recover the MGP remediation costs for the East End site commencing January
1, 2008. However, in light of the fact that the CERCLA mandate was not triggered for the
West End site until 2009, recovery of costs for that site should be permitted beginning
January 1, 2009. Therefore, the requested amount for recovery of costs incurred in 2 008 on
the West End site should not be included in the amount of costs to be recovered through
Rider MGP pursuant to this Order.

In adclition, we find the intervenors' argument that the shareholders should bear
some of the responsibxlity for the remediation costs persuasive, in that the carrying costs
should not be borne by the ratepayers. The record clearly reflects that the contanvnation
of these sites has been prevalent for many years. While we agree that federal and state
laws, as well as public policy, dictate that these sites must be remediated as part of the
public utility service provided by Duke, we also find that it is incumbent upon the utility
to cornrnence its investigation and remediation, and request for recovery in a tirnely
manner, so as to rriinirnize the ultimate rate burden on customers. Therefore, given the
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circumstances presented in these cases and the decades-long con ° tion that
necessitated these utility costs, we find it appropriate to deny Duke's request for recovery
of the associated carrying charges.

With regard to the purchased parcel located to the west of the westem parcel of the
East End site, we find that the record does not support a recovery of the $2,331,580 Duke is
requesting be included in Rider MGP. Duke failed to prove, on the record, what, if any, of
this purchased parcel was, or ever had been, used for the provision of manufactured gas
or utility service for the customers of Duke or its predecessors. Rather, the record
indicates that, while the nine-acre purchased parcel may have been impacted by the
former MGP operations, only a small portion of the parcel may have been associated with
the actual MGP property originally owned by Duke and its predecessors (Tr. II at 342).
Whate it may be that a portion of this purchased. parcel was formerly part of the MGP,
Duke has failed to provide sufficient evidence on the recoid to distinguish the portion of
the parcel that had been MGP-related from the portion that had never been related to the
MGPs. Thus, when applying the requirement for recovery set forth in R.C. 4909.15(A)(4),
we are not willing to entertain Duke's unsubstantiated request for recovery of costs related
to property has not been shown on the record in these cases to provide, either in the past
or in the present, utility services that caused the statutorily mandated environmental
remediation. Moreover, the record reflects that the requested $2,331,580 amount
submitted by Duke for recovery relates to the price Duke paid to purchase the property
from a third-party and not to the statutorily mandated reanediatzon efforts. Therefore, we
conclude that the requested $2,331,580 associated with the purchase parcel on the East End
site should not be included in the amount of costs to be recovered through Rider MGP
approved by the Co °ssion in this Order.

Accordingly, the Co ° sion finds that any prudently incurred MGI' investigation
and remediation costs related to the East and West End sites, less costs associated with the
purchased parcel on the East End site, the costs incurred in 2008 on the West End site, and
aIl carrying costs, should, in accordance with R.C. 4909.15(A)(4), be considered costs
incurred by Duke for rendering utility service and be treated as expenses incurred during
the test year.

d. R.C. 4909.154 - Prudently Incurred Costs

L Ar rnents bParties

Duke witness Bednarcik asserts that the actions taken by Duke at the East and West
End MGP sites were prudent and reasonable, and designed to resolve the environmental
liability and rnitigate future risk to the Duke, ratepayers, shareholders, and others (Duke
Ex. 21 A at 3). According to Ms. Bednarcik, Duke employs a number of procedures to
ensure that the scope of cleanup work is appropriate and the cost reasonable. When
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deter '' g the most prudent course of action for investigation and remedial work, the
witness states that Duke worked with the Ohio EPA CPs and an environmental consultant
to evaluate different options based on criteria, induding: compliance with environmental
regulations, best practices, feasibility, constructability, safety, prior experience, and cost.
Duke builds these considerations into its request for proposals (RFPs) for the larger
remedial actions. Duke solicits bids from envirorunentaljengineering consulting firms
that have a proven history of working on MGP sites. The minimum number of bidders for
every RFP is three; however, for the Ohio MGP sites, Duke solicited bids from at least five
firms. Initially, the bids are reviewed on their technical merits, due to the complex and
technical nature of the work, and not on the cost; after technical screening, costs are
evaluated, Ms. Bednarcik explains that the nature of environmental work requires
flexibility; thus, when issues arise, changes to the scope of work are evaluated using the
same criteria used with the RFP. To ensure that these changes do not become
opportunities to inflate costs, during the RFP process, the bidders must provide rate sheets
stating costs, e.g., on a per-foot basis, for additional scope items that typically occur on
MGP sites. During the initial review of bids, the evaluation con,siders the cost-per-Iaour for
the different levels of professionals working on the project, the anticipated breakdown of
junior and senior personnel, mark-ups on subcontractors, and the per-unit rate for
individual items, e.g., per diems and construction trailers. Changes to the initial scope of
work require approval of Duke. Therefore, Duke representatives are actively involved in
all aspects of work and, among other things, Duke employs an on-site remediation
construction manager. (Duke Ex. 21 at 20-23; Duke Ex. 21A at 41-42; Tr. I at 211-212.)

With regard to subcontractors, Ms. B ik notes that the majority of them are
managed by the environmental consultant. Subcontractors with larger scopes of work
require the environxnental consultant to solicit multiple bids and Duke must be included
in the decision-making process. In addition, there are a number of subcontractors that
Duke directly contracts with because of the nature of the work or preferred pricing
agreements. Ms. Bednarcik states that there are limited instances where Duke awards a
sole-source contract; tl-ds typically happens ordy if a specialty contractor is needed, e.g., the
vibration anonitoring contract for the East End site. Ms.Wnareik went on to describe, in
detail, the specific steps taken on both the East and West End sites to ensure the
reasonableness of costs. (Duke Ex. 21 at 23-28.)

Moreover, Duke witness Bednarcik submits that Duke participates in a number of
utility groups that share best practices and remedial strategies and in national conferences
on the investigation and remediation of MGP sites. For example, she notes that the MGP
Consortium, whose other members include 28 utilities, including Columbia and
F'trstEnergy, meets three times a year to discuss case studies on the remediation of MGP
sites. (Duke Ex. 21 at 28.) Ms. Bednarcik also mentions that she is aware of a few
municipalities that own MGP sites and that participate in MGP groups to share
information, e,g., the North Carolina MGP group (Tr. I at 261). In addition, she states that
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Duke, as well as FirstEnergy, AEP Ohio, and Columbia are members of the Electric Power
Research Institute Program 50: Manufactured Gas Plants, where the members meet
regularly to share information on investigation and remediation of MGP sites. She
emphasizes that, based on her participation in the industry groups and nationaI
conferences, the work being conducted at the Duke MGP sites is consistent with the
practices undertaken by other utilities. (Duke Ex. 21 at 29.)

Duke submits that its management practices, decisions, and activities related to
investigation and remediation of its MGP sites have been reasonable and prudent in all
respects. Duke states that prudence in the context of utility ratemaking is defined as what
a reasonable person would have done in light of the conditions and circumstances that
were known or reasonably should have been known at the time the decrsion was made,
citing Cincinnati v. Pub. i.ltid. Comm., 67 Ohio St.3d 523, 620 N.E.2d 826 (1993). (Duke Br. at
26-27.) Duke witness Piore, an Ohao EPA CP, advises he reviewed the documents for both
the East and West End sites, and he finds that the investigation and remediation work
conducted at these cites have been prudent and reasonable, and in conformance with VAP
regulations (Duke Ex. 26 at 20).

Ms. Bednarcik asserts that Duke's decision to proactively address and correct the
conditions at these two sites is the responsible and prudent thing to do, and is in the best
interest of Duke's shareholders and customers. According to the w1tness, being reactive
and waiting until there is an enforcement action mandating cleanup, could result in Duke
being forced to cease or curtail operations, or in Duke being forced to conduct remediation
in a manner that may adversely affect operations at the site, thereby iinpacting Duke's
customers. (Duke Ex. 21A at 34-35.)

Duke witness Bednarcik testifies there are no documents for the Commission to
review and she believes that it would have been an imprudent use of funds to create such
documentatiori, as it could be very costly (Tr. I at 215-216). OCC/OPAE allege, and
Kroger agrees, that Duke has not met its burden of proof to demonstrate the
reasonableness and prudence of its MGP costs, stating that Duke has offered no
documentation, analysis, explanation, or testirnony into evidence that documents the
decision-making process supporting the remediation options chosen. OCC/OPAE note
that none of Duke's witnesses offered any analysis of alternative remedial options
available to Duke or the cost differential for the different remedial actions. In that Duke's
witnesses failed to provide any substance regarding the different alternatives and the costs
of such alternatives, OCC/OPAE maintain that such testimony has no value in terms of
the Co sion's review of the prudency of the costs for remediation at the MGP sites.
OCC/OPAE emphasize that OCC witriess Campbeil discusses the range of remedial
options at length and points to specific VAP standards in addressing the avai[able
approaches to remediation. (OCC/OPAE Br. at 23, 28-29, 32-34, 36, 39, 42-43; Kroger
Reply Br. at 16.) For example, OCC wztness Campbell states that Duke either excavated or
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solidified more TLM and OLM than it needed to under the VAP. In addition, Dr.
Campbell notes that he did not see documentation of any sort of analysis for alterrrative
remedial actions. He states that, while the V does not require such analysis, prudency
does. (Tr. IV at 962-964.)

In response to these assertions, Duke states that the intervenors have failed to
identify any statue, regulation, or other authority requiring Duke to have created such
documentation. According to Duke, to engage in such a rote exercise would have done
nothing more than incur additional significant costs to record what Duke's experienced
MGP remediation team already knew, based on the conditions at the sites. Duke attests
that the process it followed was both comprehensive and reasonable, as evidenced by the
record in these proceedings. Moreover, Duke emphasizes that it made its decision-making
available for ss icant scrutiny by the Commission and the pardes, through discovery,
testimony, and the hearing. (Duke Reply Br. at 20.)

OC.C/ OPAE assert that Duke failed to provide proper oversight of the remediation
process and the expenditures to ensure that cltarges to customers are reasonable.
OCC/OPAE state that, as Duke witness Bednarcik testifies, the remediation activities did
not result in a written report to document the process that resulted in the budget, other
than the annual budget itself. Further, there were no written actual, versus budget,
variance reporting to Duke's management; all discussions concerning variances with Duke
m.anagernent were done verbally. (OCC/OPAE Er. at 4445; Tr. I at 251-252, 254.)

OCC/OPAE cite to CG&E for the standard used by the Commission in d.eter ' g
prudence. In CG&E, the Supreme Court states that "[a] prudent decision is one which
reflects what a reasonable person would have done in light of conditions and
circumstances which were known or reasonably should have been known at the time the
decision was made. The standard contemplates a retrospective, factual inquiry, without
the use of hindsight jud ent, into the decision process of the utality's management."
According to OCC/OPAE, application of this prudence standard should result in a
significant disallowance in Duke's request to collect MGP costs. (OCC/OPAE Br. at 52.)

ii. Conclusion - R.C. 4909.154 - Prudently incurred Costs

Pursuant to R.C. 4909.154, in fixing rates, that Commission may not allow O&M
expenses to be collected by the utility through management practices or a °°strative
practices the Commission considers imprudent. In arriving at our decision in these cases
we are Ynindful of In re Duke Energy Ohio, Inc., 131 Ohio St.3d 487, 967 N.E.2d 201 (2012),
wherein the Supreme Court recently found that it is the utility that has to "prove a positive
point: that its expenses had been prudently incurred."
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As evidenced by the thousands of pages of testimony and transcripts in these
matters and our detailed review of the evidence in this Order, the Commission has done
its due diligence to ensure that our ultimate decision is factually based and supported by
the evidence herein. We find that the record substantiates'that Duke made reasonable and
prudent decisions by: acknowledging its liability under state and federal law for the
environmental conditions at the MGP sites; pursuing recovery of remediation costs by
other potentiaily responsible third parties and insurers; acknowledging the changes in the
use of the properties and adjacent properties in a timely manner; utilizing the Ohio EPA's
VAP in a proactive manner; employing a VAP CP, as well as environmental and
engineering consultants; and presenting MGP experts, including the Ohio EPA's VAP CP
that is working on one of the sites, at the hearing to explain and support Duke's claims. In
addition, the record reflects that Duke considered remediation alternatives and, in fact, has
incorporated various engineering and institutional control measures mentioned by the
intervenors in its remediation plans. Moreover, in selecting conixactors, Duke has
obtained competitive bids for the major phases of the work at both the East and West End
sites and has an appropriate process in place to solicit experienced qualified contractors,
and manage the cost of changes to the initial scope of work due to discoveries in the field.

The intervenors question the level of remediation employed by Duke and record
evidence presented by Duke to support its proposal by presenting their own experts in the
field of environmental remediation, in an effort to illustrate potentially less costly
remediation aiternatives_ However, the record in these cases reflects that the witnesses
presented by the intervenors did not have expertise with regard to the Ohio EPA's VAP
and the associated rules and regulations, and, unlike Duke's experts, the intervenors'
witnesses did not have the in-depth, firsthand knowledge of the MGP sites at issue. As
pointed out by the intervenors, there were no documents presented by Duke to attest to
the decision-making process of the Company in de ° g the course for remediation;
however, the lack of documents does not, alone, render the totality of the record evidence
indecisive on the prudency of the process. In fact, Duke presented expert witnesses who
were subject to discovery, as well as extensive, and at times pointed, cross-ex ° tion.
We believe that Duke's witnesses provided ample information on the process to support a
conclusion on prudency in theses cases.

In balancing the weight of the evidence presented by Duke against the opposition
submitted by the intervenors on the issue of the level of remediation efforts and the
prudency of the costs thereto, the Co sion finds that Duke has sustained its burden to
prove that the MGP investigation and remediation costs for the period of January 1, 2008
through December 31, 2012, for the East End site, and for the period of January 1, 2009
through December 31, 2012, for the West End site, were appropriate and prudent, in
accordance with R.C. 4909.154. Accordingly, Duke should be permitted to recover the
proposed $62.8 million, less the $2,331,580 for the purchased parcel, the amount requested
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for costs incurred on the West End site in 2008, and all carrying costs, as set forth
previously.

6. Credits to Rider MGP

a. Ar ents barties

Duke witness Bednarcik offers that Duke is pursuing other means of funding the
remediation at the East and West End sites. For example, Duke has given notice to the
insurance carriers that hold policies with Duke or its predecessor companies during the
period of time when the MGPs operated or during the time when damages due to the
MGPs occurred, to the extent such policies and carriers have been identffied. In addition,
Duke continues to research to determine if there are other potentially responsible parties
for the conditions of the sites. Ms. Be ik indicates that, based on the research,
Columbia is a potentially responsible party. In addition, Duke has evaluated whether
additional sources of federal or state funding were available for financing some or all of
the remediation, including the EPA Brownfields Progxarn under the American Recovery
and Reinvestment Act and the Clean Ohio Fund Program, Assistance and Revitalization
Funds. Unfortunately, based upon certain restrictions these programs are not available,
(Duke Ex. 21A at 31-33.)

Duke witness Margolis believes that Duke's strategy to pursue rate recovery,
insurance recovery, and cost recovery from potential responsible parties is prudent and
reasonable. However, he points out that, while CERCLA provides that parties that
cleanup sites consistent with CERCLA may have a right to pursue other potentially
responsible parties for cleanup costs, this process can be very litigious, costly, and time
consu g. There is significant uncertainty that pursuing other potentially responsible
parties will ult' tely result in the recovery of any meaningful amount of response costs.
Mr. Margolis believes thit pursuing other parties responsible for MGP sites, whose
operations go back many years, is even more difficult because evidence is often impossible
to find and the other parties may not be in existence or have any assets. (Duke Ex. 23 at
13-15.)

Mr. Margolis explains that recovery of environmental remediation costs under
modern general commercial liability policies, since 1985, may be difficult, because many
policies exclude coverage for environmental remediation costs. In addition, for old sites,
like MGPs, identifying any insurance coverage of such costs may take significant time and
expense and, even if found, the policies may have small coverage limits because of the
period in which they were issued. Finally, the insurance companies that issued the
policies may no longer be in existence and, if they are in existence, they may fight the
claim and have no incentive to pay. (Duke Ex. 23 at 14-15.)
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OCC recommends that, if recovery is permitted, any insurance policy proceeds and
third-party liability recovery be applied to the MGP-related costs, before they are split
between the customers. OCC witness Hayes suggests that Duke be required to document
its efforts to collect MGP-related investigation and remediation costs from insurance
policies and predecessor owners, such as Columbia, and its collection efforts should be
subject to review in a future proceeding in which its rem ° tion costs are reconciled with
its recoveries. (OCC fix.14 at 39-40.) To the extent the sums collected exceed the amount
recoverable from customers, including any costs incurred in realizing such insurance
proceeds, OCC/OPAE state that Duke should be permmitted to retain such amount to offset
its share of site assessment and remediation costs (OCC/OPAE Br. at 95).

In response to Duke's objection that Staff does not take into consideration the
Company's costs in pursuing insurance claims, Staff witness Adkins notes that Duke has
failed to show that the costs Duke seeks to recover are incremental to what is included in
base rates for labor ex.penses and staff attorney, insurance specialists, and other personnel
resources (Staff Ex. 6 at 23), Likewise, Staff recommends that proceeds from any insurance
policies be, at least partially, credited against the total cost to recover from ratepayers
through Rider MGP. Staff recom.xnends that Duke be directed to use every effort to collect
all remediation costs available under its insurance policies. Staff believes that any
proceeds paid by insurers for MGP investigation and remediation should be split between
shareholders and ratepayers, commensurate with the proportion of MGP costs paid by
ratepayers, until customers are fully reimbursed. The insurance reimbursements Duke
makes to ratepayers should be net of carrying costs that Duke is entitled to retain pursuant
to the Duke Deferrrrad Case. Moreover, Duke should pay customers an interest rate that is
linked to customers, not Duke, i.e., the rate that Duke provides to customers when
refunding customer deposits held more than 180 days or not less than three percent, in
accordance with Ohio Adm.Code 4901:1-17-05(B)(4). (Staff Ex. 1 at 47; Staff Ex. 6 at 23.)
Kroger and OMA agree with Staff's recommendation (Kroger Br. at 12-13; OMA Reply Br,
at 5).

Duke agrees that it should actively pursue potential recovery of costs from third
parties; however, the Company asserts that such pursuit should not delay its recovery of
the incurred costs for complying with existing environmental mandates (Duke Br. at 55).
Duke accepts Staff's recommendation as fair and reasonable, with the caveat that only
proceeds, net of costs to achieve those proceeds, e.g., litigation costs, be credited. With this
same caveat, Mr. Wathen states that any third-party recovery would be handled in the
same way. Furthermore, Duke witness Wathen states that, to the extent the proceeds
relate to any MGP costs that the Corrunission disallowed, Duke is under no obligation to
use these proceeds to offset the Rider MGP revenue requirement. However, he states that,
to the extent any costs are being recovered from customers and Duke gets proceeds related
to those costs, Duke would net out any incremental litigation costs and reduce the
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regulatory asset by that amount to be recovered from customers in the future. (Duke Ex.
19C at 6; Tr. III at 780-781, 788 .)

b. Conclusion - Credits to Rider MGP

The Commission agrees that Duke should continue to use every effort to collect all
remediation costs available under its insurance policies, and Duke should continue to
pursue recovery of costs from any third parties who may also be statutorily responsible for
the remediation of the MGP sites. We find that any proceeds paid by insurers or third
parties for MGP investigation and remediation should be used to reimburse the
ratepayers. The Commission also concludes that any proceeds returned to ratepayers
should be net of the costs to acliaeve those proceeds, e.g., litigation costs. In crediting any
proceeds back to the ratepayers, the Commission finds that no interest rate should be
added to the credit. Finally, we agree that, to the extent the proceeds collected from
insurers and/or third parties exceed the amount recoverable from ratepayers, Duke
should be permitted to retain such amount.

7. Amortization Period

a. A.rguments by Parties

Staff recommends that Duke be permitted to recover $6,367,724 in remediation costs
through Rider MGP over a three-year period, including carrying costs set at the long-term
debt rate approved by the Co ' sion in these cases. The costs would be allocated to
customers pursuant to the customer rate allocation adopted in these cases. Staff witness
Adkins states, however, that, if the Cornxnzssion authorizes Duke to recover significantly
more MGP expenses than recommended by Staff, the amortization period should be
longer than three years to avoid rate shock. If Duke is permitted to recover $62.8 million,
Staff recommends an amortization period of 10 years. (Staff Ex. 1 at 4 7; Staff Ex. 6 at 25;
Tr. IV at 917; Staff Br. at 34.) OMA agrees that any recovery granted be amortized over a
period a time that is appropriate to minimize the impact of the increase on ratepayers
(OMA Reply Br. at 5).

®CC notes that, while Duke's proposal for a three-year amo ° tion period is
based on the Coanpany`s assumption that du-ee years is the approximate tune expected
between rate cases, there is no justification for choosing this period. GCC asserts that,
given the potential magnitude of deferred MGP costs that customers may have to pay, the
one-time nature of these costs, and the fact that the costs relate to the clean-up of plants
that operated decades ago, an amortization period of at least 10 years would be
appropriate. According to OCC, to impose the significant costs of remediation of the sites
over a shorter period of time would be unreasonable. (OCC Ex. 13, Att. at 5.) Kroger
witness Townsend agrees that any MGP costs approved for recovery shotuld be amortized
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over 10 years, in order to mitigate rate impacts on customers who did not receive the
benefits of the MGPs at issue. Mr. Townsend believes that extending the amortization
period would be appropriate, given the magnitude and vintage, over 50 years, of the
environmental liability asserted by Duke. (Kroger Ex.1 at 7; Kroger Br. at 14.)

Duke asserts that 10 years is an unreasonably long amortization period for MGP
recovery. Duke offers that the Commission should take the following factors into account
when determining an appropriate amortization period for deferred costs: "the amount of
the deferral, the age of the deferral, the anticipation of additional deferrals being approved
in the Company's next round of rate cases, and the proximity of the next set of rate cases."
In re Columbia Gas of Ohio, Inc., Case No. 88-716-GA-AIR, et al., Opinion and Order (Oct.
17, 1989). Duke notes that there is no evidence on the record that reflects a shorter period,
such as the proposed three-year period, will result in any severe rate impacts for
customers. According to Duke, amortizing the December 31, 2012 balance of $62.8 million
over three years results in an average rate impact to customers of approximately three
percent on a total bill basis. Duke also argues that any proposal to extend the amortization
period beyond three years should come with the ability to continue accruing carrying
charges on unrecovered amounts. (Duke Reply Br. at 34-37; Tr. III at 747.)

OCC/OPAE argue that, if Duke is perrnitted to collect investigation and
remediation costs from customers, Duke should not be authorized to collect carrying costs.
OCC/OPAE assert that, if carrying costs are permitted, there would be no incentive for
Duke to expedite the remediation process. OCC/OPAE believe the sharing of costs
between shareholders and customers, partially through the absence of carrying costs, wiIl
assist in balancing out the inequity that would r t from the recovery of MGP-related
costs from customers. (OCC/OPAE Reply Br. at 71, 73.)

b. Conc rtization Perio

Upon consideration of the record and the arguments of the parties, the Coananission
finds that it is reasonable to permit Duke to amortize the amount authorized herein for
recovery through Rider MGP over a five-year period. Given that the Commission
adjusted the amount to be recovered through Rider MGP to reflect only those costs that
were prudently incurred for the rendering of utility service, we find that a five-year period
is reasonable and supported by the evidence. Moreover, the five-year amortization period
balances the public interest, while allowing the recovery of the approved costs.
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8. Allocation

a. Aruments by Parties
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Duke proposes to aIlocate the costs between residential and nonresidential
customers based on the allocation factors agreed to in the Stipulation. Duke would
recover the allocated revenue requirement, through a nonbypassable rider, Rider MGP, on
a per bill basis. Duke witness Wathen states that the billing deterrn2nants, i.e., the number
of bills, to be used in the calculation, would be updated on an annual basis to recover the
then-current balance of the regulatory asset; however, for the initial Rider MGP, the billing
dete nants would be those agreed to in the Stipulation. (Duke Ex. 19B at 2-3; Tr. I11 at
746-747, 776-779, 785)

Kroger states that, to ensure fairness within a rate class, Duke should recover the
costs on an equal percentage basis. Therefore,lCroger argues that Duke's proposal to first
allocate the revenue requirement between classes based on the allocation factors agreed to
in the Stipulation and then divide that number by the number of bills should be rejected.
(Kroger Br. at 15).

Duke notes that 1Croger is raising this issue for the first time on brief. Whfle
Kroger's proposal, on its face, may not appear to be urnreasonable, Duke believes the
Co sion should address and decide this issue in the first MGI'rate design case. Duke
ratio rzes that there is no evidence of record on this topic in these cases and there could
be unintended or unknown consequences that could result from Kroger's proposal, in the
absence of a full review of the topic. (Duke Reply Br. at 39.)

b. Conclusion - Allocation

The Stipulation provides that recovery of costs from customers for environrnental
remediation of Duke's MGP shall be allocated among classes as follows: 68.26 percent to
the RS, RFT, and. RSLI classes; 7.76 percent to the GS and FT' Small classes; 21.68 percent to
the GS and FT Large classes; and 2.30 percent to the IT class. Duke proposes to determine,
on an annual basis, the number of customers in each class and then allocate the costs
within each class on a per bill basis. Duke's proposal for the allocation of the Rider MGP
costs within the customer dasses was filed as part of Mr. Watheri s prefiled second
supplemental testimony on April 2, 2013. In addition, the record reflects that Mr. Wathen
was subject to cross-examination on Duke's proposed intraclass allocation methodology.

The Commission notes that, rather than presenting evidence on the record in these
cases to support an alternative methodology and providing Duke and other parties
sufficient due process to ask questions regarding the alternative, Kroger chose to submit a
different intraclass allocation proposal, for the first time, on brief. Kroger's failure to
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timely present its proposal as part of the record evidence leaves the Comrnfssion no choice
but to disregard the alternative methodology and support#he best evidence of record.

Duke's intraclass allocation methodology is the only methodology presented on the
evidentiary record in these cases and it was undisputed by any of the parties on the
evidentiary record. Therefore, the Commission finds that Duke's proposed methodology
for intraclass allocation is reasonable and should be approved. Accordingly, on an annual
basis, Duke should file in these dockets the biIling determinants to be used to determine
the number of customers in each class; the allocated costs within each class should then be
applied to customers on a per bill basis for the upcoming year.

Continued Deferral Authority and Rider MGP Updates

a. Arguments by Parties

Upon implementation of Rider MGP, Duke proposes, beginning March 31, 2014,
and on or before March 31 in each subsequent year, to update Rider MGP based on the
unrecovered balance and related carrying charges as of the prior December 31. In the
present proceedings, Duke requests authority to continue to defer costs related to the MGP
remediation; thus, the balance of the regulatory asset would be increased by additional
deferral and carrying costs and decreased by the amount of revenue collected through
Rider MGP. During the proceeding considering Duke's subsequent application to update
Rider MGP, Duke witness Wathen affirms that any new costs the Company proposes to
recover would be subject to a prudency review by the Co sion, Staff, and other
parties. (Duke Ex. 19C at 4; Tr. III at 750•751.) Staff recommends that the ongoing
environanental monitoring costs continue to be deferred under the authority granted by
the Co ° sion in the Duke Deferral Case, with future recovery dete ° ed in a future rate
procee ` g(Staff Ex.1 at 47).

On brief, OCC/OPAE object to Duke's proposal for continuing the deferral of MGP
costs and the inclusion of such costs in Rider MGP in the future. OCC/OPAE believe that
the request is contrary to the Staff Report and the Stipulation in these matters. Therefore,
OCC/OPAE state that Duke should be limited to collecting only those authorized MGP
related tnvestigation and remediation costs from its customers that have been deferred on
or before December 31, 2012. In support of their position, OCC/OPAE clairn that the Staff
Report recommends that Rider MGP include: the ongoing deferral of Duke's
environmental monitoring costs, but not any other investigation and remediation costs;
and the future recovery, if any, of such deferrals to be determined in a future rate case.
According to OCC/OPAE, despite disagreeing with these recommendations in the Staff
Report, Duke did not include either issue in its objections to the Staff Report, Duke Ex. 30.
Duke did not object to Staff's recommendation to limit future deferral, under the authority
of the decision in the Duke Deferral Case, to ongoing environxnental monitoring costs.
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Therefore, OCC/QPAE opine that Duke must now file a new application in order to
receive authority to defer MGP-related future investigation and remediation costs. Rider
MGP can not be used to collect from customers costs which Duke does not currently have
authority to defer. Moreover, CICC/OPAE state that the Stipulation does not rescue
Duke's proposal, pointing out there is nothing in the Stipulation that envisions Duke
collecting costs that have been deferred after January 1, 2013. (OCC/OPAE Br. at 98-100.)

Kroger states that the approval in these cases should be lim.ited to the costs
requested in these proceedings and not authorize subsequent remediation costs that may
be incurred in the future. Rather, Duke should be directed to request, through subsequent
proceedings, any additional costs that it may incur going forward; thereby requiring Duke
to meet its burden of proof demonstrating that such costs were just and reasonable and
currently used and useful. Moreover, Kroger notes that the Stipulation does not mention
or envision a rider that allows Duke to collect from customers its ongoing investigation
and remediation costs, which were incurred on or after January 1, 2013; the stipulating
parties agree that the Staff Report resolves any remaining issues. Therefore, according to
Kroger, the issue of cond.nued deferral and collection through Rider MGP of future costs
has already been settled in the Staff Report and the Stipulation. (Kroger fir. at 10-11;
Kroger Reply Br. at 19.)

b. Conclusion - Continued Deferral Authority and Rider MGP
L dates

R.C. 4905.13 authorizes the Commission to establish systems of accounts to be kept
by public utilities and to prescribe the marmer in which these accounts shall be kept.
Pursuant to Ohio Adxn.Code 4901:1-13-01, the Co ° sion has adopted the Unzform
System of Accounts for gas utilities, which were established by the Federal Energy
Regulatory Comurdission (FERC).

Duke requests authority to continue to defer costs related to the MGP remediation
after December 31, 2012. As we determined in the Duke Deftrrad Case, and continue to
support in this Order, the enviro ental investigation and remediation costs associated
with the East and West End MGP sites are business costs incurred by Duke in compliance
with Ohio regulations and federal statutes. Therefore, we find Duke's request for
authority to continue to modify its accounting procedures and to defer costs related to the
environmental investigation and remediation costs beyond December 31, 2012, is
reasonable and should be approved. Such deferral authority should be limited to the East
and West End sites and for a period finite as set forth below. Therefore, Duke should
separately identify a}I costs to be deferred in a subaccount of Account 182, Other
Regulatory Assets. Furthermore, consistent with our decision in these cases, and the facts
presented regarding these types of historical costs, we find that Duke should not be
authorized to accrue carrying charges on the deferred amounts.
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Duke also requests authorization to file an application in each subsequent year to
update Rider MGP based on the unrecovered balance and related carrying charges as of
the prior December 31. In light of the fact that the Co ' ion has d ° ed herein that
Duke should be authorized to recover the prudently incurred costs of MGP investigation
and rernediation for these two sites, the Commission finds Duke's request for annual
updates to Rider NfGP in order to reflect the costs for the preceding year is reasonable and
should be approved. Accordingly, the Commission finds that, be ' ng Ntarch 31, 2014,
and on or before March 31 in each subsequent year, Duke must update Rider MGP based
on the unrecovered balance, minus any carrying charges as required previously in this
Order, as of the prior December 31. In these subsequent cases wherein Duke dvill be
updating Rider MGP, Duke shall bear the burden of proof to show that the costs incurred
for the previous year were prudent.

As we stated previously, recovery of incurred costs should be limited to a
reasonable timeframe commencing on January 1, 2008, for the East End site, and on
January 1, 2009, for the West End site, and ending at a point in time where remediation
efforts should reasonably be concluded. The Commission believes that the imposition of
such a tirrteframe is, in accordance with R.C. Title 49, reasonable and in the public interest,
and will ensure that the remediation will be carried out in a responsible and expeditious
manner, so that recovery through Rider MGP will be finite. Therefore, we conclude that
the appropriate end point for recovery of such remediation costs should be 10 years from
the date of the commencement of the remediation mandate under CERCLA. We believe
that, absent exigent circumstances, this 10-year timeframe from the inception of the federal
mandate to the closure of cost recovery is reasonable and necessary in order to protect the
public interest and ensure the Company and its shareholders are held accountable.
Having previously dete ed herein the commencement dates for cost recovery, with the
10-year te ° ation date, we now find that Duke should be permitted to recover
prudently incurred MGP remediation costs as follows:

(1) East End site - The recovery period for this site is January 1, 2008
through December 31, 2016. We deteranined, based on the record, that
the CERCLA mandate for this site became prevalent in 2 006;
therefore, the term.ination date should be 10 years from January 1,
2006. However, since the deferral authority was granted commencing
January 1, 2008, Duke may recover the prudently incurred
remediation costs from January 1, 2008 through December 31, 2016.

(2) West End site - The recovery period for this site is January 1, 2009
through December 31, 2019. We determined, based on the record, that
the CERCLA mandate for this site became prevalent in 2009;
therefore, the termination date should be 10 years from January 1,
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2009. While the deferral authority was granted commencing January
1, 2008, the CERCLA mandate for this site was not prevalent until
2009, therefore, Duke may recover the prudently incurred remediation
costs from January 1, 2009 tbrough December 31, 2019.

IV. CONCLUSION

-73=

In accordance with our conclusions above, the Commission finds the Stipulation
filed by the parties is reasonable and should be adopted. The compliance tariffs fi]ed by
Duke on April 15, 2013, conform to the provisions of the Stipulation and should be
approved. Therefore, Duke should file final tariffs with the Commission consistent with
the Stipulation to become effective on or after the date the final tariffs are filed.

With regard to the litigated MGP issue, the Commission finds that Duke has the
statutory obligation, under CERCLA, to remediate the East and West End sites. Duke has
sustained its burden to show that the investigation and remediation costs incurred at these
sites were a cost of providing public utility service in response to CERCLA, and are
recoverable through Rider 1vIGP, in accordance with R.C, 4909.15(A)(4). However, the
Commission determines that Duke's request to recover the costs related to the purchased
parcel located west of the East End site, the costs incurred in 2008 for the West End site,
and all carrying charges should be denied.

Upon consideration of the evidence of record, the Co ssion concludes that Duke
sus d its burden to prove, in accordance with R.C. 4909.154, that the MGP
investigation and remediation costs for the East End site, for the period of January 1, 2008
through December 12, 2012, and for the West End site for the period of January 1, 2009
through December 31, 2012, were appropriate and prudent. However, we emphasize that
Duke should continue to use every effort to collect all remediation costs available under its
insurance policies, as well as pursue recovery of costs from any third parties who rnay also
be statutorily responsible for the remediation of the MGi' sites. Accordingly, we conclude
that Duke should be 'tted to recover the proposed $62.8 million, less the $2,331,580
for the purchased parcel, the 2008 costs for the West End site, and all carrying charges, as
set forth in this C?rder. This amount should be recovered consistent with the interclass
allocation methodology set forth in the Stipulation and the intradass allocation should be
on a per bill basis, over a five-year amortization period. Annually, Duke should file in this
docket the billing deter ' ts to be used to determine the number of customers in each
class; the allocated costs within each class should then be applied to customers on a per
bill basis for the upcoming year.

Accordingly, Duke should provide Staff with a detailed spreadsheet, in a form
requested by Staff, of the $62.8 million costs through December 31, 2012, testified to by
Duke witness Wathen. The $62.8 million should be broken down on a monthly basis and
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separated into the actual costs, the purchased parcel amount of $2,331,580, the 2008 costs
for the West End site, and the associated c gng costs. Duke should also file proposed
tariffs reflecting the authorized arnourtt to be included in Rider 19/IGI' for review and
approval by the Co 'ssion.

Finally, the Co ° ion finds that Duke should be authorized, pursuant to R.C.
4905.13, to continue to modify its accounting procedures and to defer costs related to the
environmental investigation and remediation costs beyond December 31, 2012, Such
deferral authority is limited to the East and West End sites and to a period of 10 years
beginning with the commencement of the CERCLA remediation mandate on the sites;
therefore, Duke should be permitted to recover the MGP remediation costs for the East
End site from January 1, 2008 through December 31, 2016, and for the West End site from
January 1, 2009 through December 31, 2019. In addition, beginrung March 31, 2014, and on
or before March 31 in each subsequent year, Duke must update Rider MGP based on the
unrecovered balance, minus any carrying charges, as required previously in this Order, as
of the prior December 31.

FINDINGS OF FACT:

(1) On June 7, 2012, Duke filed a notice of intent to file an
application for an increase in rates. In that application, Duke
requested a test year of January 1, 2012 through December 31,
2012, and a date certain of March 31, 2012. By Co ssion
Entry issued July 2, 2012, the test year and date certain were
approved and certain waivers from the standard filing
requirements were granted.

(2) Duke's application was filed on July 9, 2012,

(3) On August 29, 2012, the Connmission issued an Entry accepting
the application for filing as of July 9, 2012.

(4) On January 4, 2013, Staff filed its written report of investigation
with the Co sion.

(5) Intervention was granted to C, Stand, IGS, Kroger,
Cincinnati, OPAE, CBT, GCHC, PWC, OMA, and Direct
Energy.

(6) The motion for admission pro hac vice filed by Edmund J.
Berger for ®CC was granted by Entry issued December 21,
2012. The motion of adrnissFon pro hac vice file by Kay Pashos
for Duke was granted at the hearing on April 29, 2013.
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(7) Objecti.ons to the Staff Report were filed by Duke, IGS, CBT,
PWC, GCHC, OCC, Kroger, Direct Energy, and OPAE on
February 4,2013.

(8) Motions to strike Duke's objections related to the
recommendations in the Staff Report regarding Duke's cost
recovery for investigation and remediation of the Applicant's
MGP sites were filed by Staff and OCC on February 7, 2013,
and February 19, 2013, respectively. On February 26, 2013,
Duke filed its memorandum contra the motions to strike filed
by Staff and OCC.

(9) Local public hearings were held on: February 19, 2013, in
Hamilton, Ohio; February 20, 2013, in Union Township,
Cincinnati, Ohio; February 25, 2013, in Middletown, Ohio; and
February 28, 2013, in Cincinnati, Ohio. Notice of the local
public hearings was published in accordance with R.C.
4903.083 and proof of such publication was filed on February
19, 2013, and March 12, 2013.

(10) On April 2, 2013, as corrected on April 24, 2013, a Stipulation
was filed, signed by Duke, Staff, taCC, OPAE, GCHC, CBT,
Kroger, Direct Energy, and C. On Aprfl 8, 2013, Cincinnati
filed a letter in the dockets indicating its support for the
Stbpulat]on. On April 22, 2013, IGS filed a letter stating that it
elected not to become a signatory party to the Stipulation,
noting that the Stipulation does not address its objections in the
cases, but that there are means, other than the Stipulation by
which its concerns can be addressed.

(11) The evid.en ' hearing commenced, as rescheduled, on April
29,2013, and concluded on May 2, 2013.

(12) Initial briefs were filed on June 6, 2013, by Duke, Staff,
OCC/OPAE, Kroger, and GCHC/CBT. Reply briefs were filed
by Duke, OCC/OPAE, Kroger, GCHC/CBT, and OMA on June
20, 2012. Columbia filed an amicus brief and an amicus reply
brief, on June 6, 2013, and June 20, 2013, respectively.

(13) The value of all of Duke's property used and useful for the
rendition of electric distribution services to customers affected
by these applications, determined in accordance with R.C.
4909.15, is not less than $882,242,442.
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Appx. 000146



12w1685-CA- , et al.

(14) The current net annual compensation of $68,197,341 represents
a rate of return of 7.73 percent on the jurisdictional rate base of
$882,242,442

(15) A rate of return of 7.73 percent is fair and reasonable under the
circumstances presented by these cases and is sufficient to
provide Duke just compensation and return on the value of
Duke's property used and useful in furnishing electric
distribution services to its custozners,

(16) An authorized revenue increase of zero percent will result in a
return of $68,197,341 which, when applied to the rate base of
$882,242, , yields a rate of return of approximately 7.73
percent.

(17) The allowable gross annual revenue to which Duke is entitled
for purposes of these proceedings is $384,015,062.

CONCLUSIONS OF LAW:

(1) Duke is a natural gas company, as defined by R.C. 4905.03, and
a public utility, as defixied by R.C. 4905.02, and, as such, is
subject to the jurisdiction of this ConrrLission, pursuant to R.C.
4905.04, 4905.05, and 4905.06, Revised Code.

(2) Duke"s application was filed pursuant to, and tl-Las Co ssion
has jurisdiction of the application under, the provisions of R.C.
4909.17, 4909.18, and 4909.19 and the application complies with
the requirements of these statutes.

(3) A Staff investigation was conducted and a report duly filed and
mailed in accordance with R.C. 4909.18.

(4) Public he ' gs were noticed and held in compliance with the

requirements of R.C. 4909.19 and 4903.083.

(5) With regard to the Stipulation, the ultimate issue for the
Commission's consideration is whether the Stipulation, which
embodies considerable time and effort by the signatory parties,
is reasonable and should be adopted.

(6) The Stipulation was the product of serious bargaining among
capable, knowledgeable parties, advances the public interest,
and does not violate any important regulatory principles or
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practices. The unopposed Stipulation subrnitted by the
signatory parties is reasonable and should be adopted in its
entirety.

(7) The existing rates and charges for natural gas distribution
service are suffieient to provide Duke with adequate net annual
compensation and return on its property used and useful in the
provision of natural gas distribution services.

(8) A rate of return of not more than 7.73 percent is fair and
reasonable under the circumstances of these cases and is
sufficient to provide Duke just compensation and return on its
property used and useful in the provision of natural gas
distribution services to its customers.

(9) Duke sustained its burden to prove that it should be authorized
to recover $62.8 million, less the $2,331,580 for the purchased
parcel, the 2008 costs for the West End site, and all carrying
costs, as set forth in this Order, for the IVIGP investigation and
remediation costs incurred for the period January 1, 2008
through December 31, 2012, for the East End site, and January
1, 2009 through December 31, 2012, for the West End site..

(10) Duke should be authorized to continue to defer MGP costs for
the East and West End sites for a 10-year period, and file
annual updates to Rider P1odGP, as set forth in this Order.

(11) Duke should be authorized to withdraw its current tariffs and
should file final revised tariffs, consistent with the Stipulation.
In addption, Duke should file details of the MGP $62.8 million
actual costs, as testified to by Duke witness Wathen, as directed
in this Order, as well as proposed tarfffs reflecting the
authorized amount to be included in Rider NlGP for review
and approval.

ORDER:

It is, therefore,

ORDERED, That Columbia's motion for leave to file arrdcus curiae briefs is granted,
It is, further,

ORDERED, That OCC's motion for administrative notice is denied. It is, further,
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ORDERED, That Duke's motion to strike is granted and any references to the
website documents is stricken from the brief and reply brief filed by OCC/OPAE and
disregarded. It is, further,

ORDERED, That the Commission's docketing division maintain, under seal, OCC
Exs. 6.1,151 and 17.1 filed, under seal, in these dockets on February 25, 2013, and May 14
and 15,2013, indefinitely, until otherwise ordered by the Commission. It is, further,

ORDERED, That the interlocutory appeal filed by OCC/OPAE is denied and the
attorney examiner's April 29, 2013 ruling is affirmed. It is, further,

ORDERED, That OCC's February 19, 2013 motion to strike two objections to the
Staff Report filed by Duke is denied. It is, further,

ORDERED, That the Stipulation filed on April 2, 2013, as corrected on April 24,
2013, is approved in accordance with this Opinion and Order. It is, further,

ORDERED, That, in accordance with the Stipulation, a continuation of the waiver of
Ohio Adm.Code 4901:1-14 granted in the Duke Waiver Case is approved. It is, further,

ORDERED, That Duke be authorized to file, in final form, complete copies of its
tariffs filed on April 15, 2013, consistent with the provisions of the Stipulation and this
Opinion and Order. Duke shall file one copy in its TRF docket and one copy in these case
dockets. The effective date of the revised tariffs shall be a date not earlier than the date
upon which complete, printed copies of the final tariff pages are filed with the
Commission. It is, further,

ORDERED, That the application of Duke for authority recover costs through Rider
MGP is granted to the extent provided in this Opinion and Order. It is, further,

ORDERED, That Duke's request to file annual updates to Rider MGP is approved,
subject to the directives in this Order. It is, further,

ORDERED, That Duke file the details of the MGP $62.8 million actual costs, as
testified to by Duke witness Wathen, as well as proposed tariffs reflecting the authorized
amount to be included in Rider MGP. It is, further,

ORDERED, That Duke be authorized to modify its accounting procedures and to
defer costs related to the enviromnental investigation and remediation costs described
above, subject to the conditions stated herein. It is, further,
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ORDERED, That Duke shall notify its customers of the changes to the tariff via bill
message or bill insert, or separate mailing within 30 days of the effective date of the
revised tariffs. A copy of this customer notice shall be submitted to the Commission's
Service Monitoring and Enforcement Department, Reliability and Service Analysis
Division, at least 10 days prior to its dislribution to customers. It is, further,

ORDERED, That nothing in this Opinion and Order sha1l be binding upon the
Conunission in any future proceeding or investigation involving the justness or
reasonableness of any rate, charge, rule, or regulation. It is, further,

ORDERED, That a copy of this Opinion and Order be served on all parties of
record.

Steven D. Lesser

. 12
M. Beth Trombold

CMTP/vrm

Entered in the Journal
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Barcy F. McNeal
Secretary

Asim Z. Haque
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In the Matter of the Application of Ohio Edison Company for Authority to Change Certain of
Its Filed Schedules Fixing Rates and Charges for Electric Service

Core Terms

staff, customer, recommend, load, defer, calculate, plant, beaver, valley, electric, test-year, nuclear,
rate base, tariff, fuel, estimate, working capital, interruptible, inventory, margin, residential,
annualize, stock, amortize, rate case, revise, general services, depreciate, ratepayer, lag

Counsel

APPEARANCES:

Michael R. Beiting, Leila L. Vespoli, and Kathy J. Kolich, 76 South Main Street, Akron, Ohio 44308, and
Porter, Wright, Morris & Arthur, by Samuel H. Porter, Daniel R. Conway, and Kathleen McManus
Trafford, 41 South High Street, Columbus, Ohio 43215, on behalf of Ohio Edison Company.

Anthony J. Celebrezze, Jr., Attorney General of Ohio, by Robert S. Tongren, Section Chief, and James
B. Gainer, Ralph D. Clark, William L. Wright, Thomas W. McNamee, and Michael C. Regulinski, Assistant
Attorneys General, 180 East Broad Street, Columbus, Ohio 43266-0573, on behalf of the staff of the
Public Utilities Commission of Ohio.

William A. Spratley, Consumers' Counsel, by Maureen R. Grady, Colleen L. Mooney, James A. Pepper,
Richard W. Pace, and Thomas W. Atzberger, Associate Consumers' Counsel, 77 South High Street,
Columbus, Ohio 43266-0550, on behalf of the residential customers of Ohio Edison Company.

Bricker & Eckler, by Kirk N. Guy and Mary R. Brandt, 100 South Third Street, Columbus, Ohio 43215,
on behalf of RMI Company and Ohio Cable Television Association.

Ritts, [2] Brickfield & Kaufman, by Jill M. Barker and Elizabeth L. Taylor, Watergate 600 Building,
Suite 915, Washington, D. C. 20037-2474, on behalf of North Star Steel Ohio.

Bell & Bentine Co., LPA, by Langdon D. Bell, Judith B. Sanders, and Barth E. Royer, 33 South Grant
Avenue, Columbus, Ohio 43215, on behalf of the Industrial Energy Consumers.

Panel: Jolynn Barry Butler, Chair; J. Michael Biddison; Ashley C. Brown; Richard M. Faneily; Lenworth
Smith, Jr.

Opinion

OPINION AND ORDER

The Commission, coming now to consider the above-entitled matter, specifically the application of Ohio
Edison Company filed pursuant to Section 4909.18, Revised Code; the Staff Report of Investigation
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issued pursuant to Section 4909.19, Revised Code; having appointed its attorney examiners, Ann K.
Reinhard and Dwight D. Nodes, pursuant to Section 4901.18, Revised Code, to conduct the public
hearings and to certify the record directly to the Commission; having reviewed the testimony and
exhibits introduced into evidence at the public hearings; and being otherwise fully advised of the facts
and issues in this case, hereby issues its opinion and order.

HISTORY OF THE PROCEEDINGS:

Ohio Edison Company (Ohio Edison, the applicant, or the company) is an Ohio corporation engaged In
the business of supplying electric service in [3] this state. Applicant is a public utiiity.and an electric
light company within the definitions of Sections 4905.02 and 4905.03(A)(4), Revised Code, and, as
such, is subject to the jurisdiction of this Commission pursuant to Sections 4905.04, 4905.05, and
4905.06, Revised Code. The company provides retail electric service to approximately 859,000
customers. Its service territory covers approximately 7,500 square miies and encompasses all or part
of 35 Ohio counties. This service territory ranges generally from the Pennsylvania border on the east
through north-central Ohio, and also includes a non-contiguous area in the west-central portion of the
state. The company also provides service to approximately 128,000 customers in western Pennsylvania
through its wholly-owned subsidiary, the Pennsylvania Power Company. Applicant's present rates and
charges for electric service were established by order of this Commission In Ohio Edison Company,
Case No. 87-689-EL-AIR (January 26, 1988).

On June 30, 1989, Ohio Edison served and filed a notice of its intent to submit a permanent electric
rate increase application pursuant to Section 4909.18, Revised Code, as required by Section 4909.43
(B), Revised Code, and Rule 4901-7-01, Ohio Administrative Code (O.A.C.). As a part of this prefiling
notiflcation, the company requested that June 30, 1989, be fixed as the date certain for the valuation
of property and that the 12 months ending December 31, 1989, be established as the test period for
the analysis of accounts. By entry dated August 1, 1989, the Commission approved the date certain
and test year proposed by the company. Ohio Edison's application was submitted on August 1, 1989,
and was accepted for filing as of that date by entry of October 31, 1989. The form of legal notice
proposed by the company was also approved by this entry. Updated Information for the test year was
provided by Ohio Edison on September 29, 1989.

In accordance with the provisions of Section 4909.19, Revised Code, the staff of the Commission
conducted an investigation of the matters set forth in the application and the related filings. A written
report of the results of the staff investlgation was filed on February 9, 1990, and was served as
provided by law. Objections to the Staff Report of Investigation (S.R.) were timely filed by the applicant
and by intervenors Office of Consumers' Counsel [5] (OCC), the Industrial Energy Consumers (IEC),
North Star Steel Ohio (North Star), RMI Company, and Ohio Cable Television Association. Intervenor
city of Massillon filed no objections and did not participate in the hearings.

Pursuant to entry dated February 15, 1990, the public hearing in this matter commenced on April 3,
1990, at the offices of the Commission, 180 East Broad Street, Columbus, Ohio. The Columbus hearing
concluded on May 14, 1990. Pursuant to entry dated April 17, 1990, local sessions of the hearing were
conducted on May 14, 1990, in Akron, Ohio; May 15, 1990, in Massillon and Salem, Ohio; May 17,
1990, in Marion, Ohio; May 21, 1990, in Sandusky and Elyria, Ohio; May 24, 1990, in Mansfield, Ohio;
May 25, 1990, in Springfield, Ohio; and May 29, 1990, in Warren and Youngstown, Ohio, to afford
members of the public affected by this application the opportunity to present statements concerning
the proposed rate increase. Notice of the application and of the local public hearings was published by
the company in accordance with Sections 4903.083 and 4909.19, Revised Code, and the April 17, 1990
entry (Company Exs. 3A and 3B). Post-hearing briefs and replies were submitted [6] on May 25, June
4, June 8, and June 18, 1990. In the February 15, 1990 entry, the parties were instructed to address
their objections to the Staff Report in their initial briefs. Any objection which was not discussed was to
be deemed withdrawn. The examiners have certified the recorded transcript of the proceeding and the
exhibits admitted into evidence to the Commission for Its consideration.

. OMMISSION RE'VIEW AND DISCUSSION:

Case No. 89-1001-EL-AIR comes before the Commission upon the application of Ohio Edison Company,
pursuant to Section 4909.18, Revised Code, for authority to Increase its rates and charges for electric
service to jurisdictional customers. The applicant alleges that its existing base rates are insufficient to
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provide it reasonable compensation for the service it renders, and seeks Commission approval of base
rate schedules which would yield $ 216,346,022, as indicated In the company's two-month update, in
additional gross annual base rate revenues based on the company's analysis of test-year operations
(Co. Ex. 5A, Sched. A-1). This is an increase of approximately 13.07 percent over staff`s adjusted total
current revenues. The company proposes to reduce [7] the first year's increase by a credit of $
93,687,164 (Co. Ex. 5A, Sched. A-1). Thus, the base rate Increase in the first year would be $
122,658,858, or approximately 7.41 percent over stafrs adjusted total current revenues. It now falls to
the Commission to determine if the existing rates are inadequate and, in the event of such a finding, to
establish rates which will afford the company a reasonable earnings opportunity.

Three stipulations were offered at the hearing for the Commission's consideration in this case. The first
stipulation (]t. Ex. 1), entered into between Ohio Edison, the Ohio Cable Television Association, and the
staff, concerns pole attachment matters and will be discussed in the rates and tariffs section of this
opinion and order. The second stipulation (]t. Ex. 2), entered Into between Ohio Edison and the staff,
deals with the staff's management and operations review and the consumer services review and will be
addressed in those sections of this opinion and order. The third stipulation (7t. Ex. 3), entered into
between Ohio Edison and the staff, concerns an alternative phase-in plan for the Commission's
consideration. This stipulation will be discussed [8] in the section of this opinion and order regarding
the authorized rate increase. Rule 4901-1-30, O.A.C., provides for stipulations of the type presented in
these cases. Although not binding upon the Commission, such stipulations are entitled to careful
consideration. See Cincinnati Gas & Electric Company, Case No. 76-302-EL-AIR (May 4, 1977).

Before turning to the substance of applicant's rate proposal, an evidentlary matter will be addressed. At
the commencement of the hearing, the attorney examiner granted Ohio Edison's motion to strike IEC's
objections to the Staff Report on the traffic and street lighting tariff, the partial service tariff, and
certain portions of IEC witness Knobloch's testimony concerning rate comparisons. IEC filed a motion to
certify an interlocutory appeal from the examiner's ruling. By entry dated April 25, 1990, the examiner
denied the motion to certify on the grounds that the appeal did not present a new or novel question of
interpretation, law, or policy. On brief, IEC requested that the Commission consider this matter and
reverse the attorney examiner's ruling.

In the company's application, costs attributable to the traffic and street lighting [9] customers were
excluded in the jurisdictional allocations, and the company proposed no change in rates for these
customers. These allocations are not disputed. Further, the company did not propose any changes to
its partial service tariff. IEC objected that the staff unreasonably failed to attribute responsibility for any
of the proposed increase in revenue requirements to the traffic and street lighting class. IEC's objection
on the partial service tariff was that the staff failed to recommend that Ohio Edison be required to offer
a partial service tariff similar to the tariff offerings of The Cleveland Electric Illuminating Company and
The Toledo Edison Company. The examiner struck the objections on the grounds that these were
matters not put in issue by the applicant and not related to the rates which are the subject of the
application.

IEC argued that revenues generated by the traffic and street lighting tariff and the partial service tariff
affect Ohio Edison's financial condition and are at issue in this case. According to IEC, Ohio Edison's
decision not to change the rates under these tariffs affects the rates under consideration and are
properly considered by the Commission. [10]

The Commission is of the opinion that it has considerable discretion in determining which matters are
proper for consideration in rate proceedings. In this instance, the Commission believes that the
examiner's ruling was proper. The stafPs investigation in this case was comprehensive and included all
of the company's services and revenues. The staff concluded that it was reasonable for the company to
exclude the street and traffic lighting service from the application. According to the staff, the exclusion
of street and traffic lighting does not adversely affect the process of establishing rates for those
services subject to this application ( S.R. at 13). Under these circumstances, the Commission believes
that the examiner properly ruled that these matters, which were not put in issue by the application,
were not related to the rates which are the subject of this application. Accordingly, the examiner's
ruling shall be affirmed.

IEC's final allegation of error goes to the examiner's preclusion of IEC evidence on comparative rate
analysis. IEC witness Knobloch presented prefiled testimony regarding the rates of electric companies
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throughout the United States. He also presented [11] the results of a comparison of the rates for
typical industrial loads based on several midwestern utilities' rates. These studies show Ohio Edison to
be one of the highest priced electric utilities in the nation. The examiner found this evidence to be
irrelevant. IEC argues that this testimony is relevant to show the effect of Ohio Edison's proposed rates
on its industrial sales and to the evaluation of competitive forces at work in the company's service
territory.

Again, the Commission agrees with the examiner's ruling. Rate comparisons are not a part of the
formula by which the Commission Is obliged to set rates under Section 4909.15, Revised Code. Further,
while the Commission is concerned about the impact of utility rates on the company's customers, the
proposed comparative rate analysis does not assist the Commission in addressing this concern. The
rate comparisons do not give any indication of the impact of Ohio Edison's proposed rates on its
customers; nor do they address competitive forces in the company's service territory. The Commission
finds the comparative rate information to be Irrelevant.

RATE BASE

The following table compares the original company (Co. Ex. [12] 5A, Sched. B-1) and staff (S.R.,
Sched. 7) estimates of the value of applicant's property used and useful in rendering electric service to
jurisdictional customers as of the date certain of June 30, 1989. Objections to the stafPs rate base
valuation are discussed below.

Jurisdictional Rate Base

(000's Omitted)

^
Plant in Service $ 5,213,179 $ 5,196,252

Less: Depreciation Reserve 1.308.808 1.308.044
Net Plant €n Service $ 3,904,371 $ 3,888,208

Plus:

Less:

Jurisdictional Rate Base

CWIP
Working Capital

Other Items

Mirrored CWIP Allowance

0
537,979
275,975
26,837

$4.139.538

0
325,525
215,512
26,837

Plant in Service:

l3.971.384

In this case, Ohio Edison seeks for the first time recognition of its share of Beaver Valley 2 in plant in
service. The date certain amount requested is $ 964,132,493 (Co. Ex. 5A, Sched. B-3.2). Beaver Valley
2 has been generating electricity to serve Ohio Edison's load since November 1987. During its first full
year of operation In 1988, it had a capacity factor of approximately 88 percent. Further, Beaver Valley
2 is one of the first units dispatched [13] in an economic dispatch order of operations (Co. Ex. 8A, at
23). Thus, there is no question that Beaver Valley 2 was providing service to customers at the date
certain of June 30, 1989, and should be included in rate base.

Perrv and Beaver Valley 2 Lease Payments

The staff adjusted plant in service and excluded from the plant accounts $ 16,941,431 representing the
Perry and Beaver Valley 2 lease payments capitalized prior to the respective unit's in-service date (S.R.
at 16-17). The company objected to the staff s adjustment contending that the lease payments
represent preoperational operation and maintenance expenses properly capitalized and included in the
plant In service accounts. As an alternative to inclusion in plant in service, the company recommended
that the sale/leaseback payments prior to the in-service date of the units be added to the deferred
operation and maintenance costs and amortized over the appropriate period. In addition, under the

Appx. 000155

https://advance.lexis.com/Pages/ContentViewPrintablePage.aspx 5/12/2014



1990 Ohio PUC LEXIS 912-Printable Page Page 5 of 67

company's alternative, these costs would also be included in the working capital allowance (Co. Ex. 9C,
at 13). The staff accepts the company's alternative (Staff Ex. 12, at 9-10).

The company argues that the staff's adjustment [14] is contrary to normaf utility accounting
procedures provided for in the FERC uniform system of accounts. The uniform system of accounts does
not specifically address lease payments made under sale/leaseback arrangements; however, it does
establish criteria that determine what costs should be capitalized in connection with a project before it
is placed in service (Co. Ex. 9C, at 8-9). The company points to an electric plant instruction of the
uniform system of accounts as support for including the lease payments in the plant accounts. Electric
plant instruction 3A(18)(b) provides as follows:

(18) Earnings and expenses during construction. The earnings and expenses during construction shall
constitute a component of construction costs.

(b) The expenses shall consist of the cost of operating the power plant, and other costs incident to the
production and delivery of the power for which construction is credited under paragraph (a), above,
including the costs of repairs and other expenses of operating and maintaining lands, buildings, and
other property, and other miscellaneous and like expenses not properly includable in other accounts.

(Co. Ex. 9C, Ex. B). The company [15] contends that the lease payments are "incident to" the
generation or delivery of power because without making the lease payments, the company would not
have been entitled to the power associated with its respective leasehold Interest (Co. Ex. 9C, at 9).

The answer to the question presented Is not at all clear cut. However, the Commission in inclined to
agree with its staff on this issue. The lease payments are not a cost of operating the power plant, and
they are not costs incident to the production and delivery of power. They have nothing to do with the
production and delivery of power. The sale/leaseback payments were incurred as a result of a financing
technique, and they would have been payable even if the generating stations in question had never
generated any power prior to their in-service date (Staff Ex. 12, at 9). The Commission finds the
company's alternative treatment, with which the staff concurs, is appropriate in this Instance. The
amount of the lease payments in question should be included in working capital and amortized over the
same period as other deferred operating and maintenance expenses for each of the plants.

Land Costs

The staff recommended an adjustment [16] of $ 6,512 to plant in service associated with the cost of
certain excess acreage associated with five substations that the staff believes is not used and useful in
providing service (S.R., Sched. 8.2a). This exclusion was based on the staff's investigation which
included on-site physical inspections of the land parcels to determine their used and useful status as of
the date certain. In valuing the land to be excluded, the staff took an average price per acre for an
entire lot and applied the average to the amount excluded (Staff Ex. 5, at 3; S.R., Sched. 8.2a).

Company witness Daniels objected to the staff s exciusion of these costs because the portions of the
parcels identified by the staff represent unmarketable segments. When the parcels were purchased, a
portion of the parcels were not able to be used for anything; they were merely part of the whole.
Because the marketable portions of the parcels are being used for utility service, Mr. Daniels believes
that the full price paid by the company should be included In rate base. The fair market value would not
have been inflated due to the additional land which is unmarketable. Accordingly, the inclusion of the
full price represents [17] what had to be paid to provide service to customers (Co. Ex. 9C, at 14).

The company's argument is two-fold. First, the company argues that the entire parcels had to be
purchased in order to obtain the portions which are used and useful. Thus, the necessary portion of the
properties could not have been acquired without also purchasing the portions excluded by the staff.
This argument has been rejected by the Commission on numerous occasions. The Commission has held
that land purchased by a utility, which is not used and useful in the provision of utility service, must be
excluded from rate base even though the utility had no choice but to purchase a larger parcel than
required for utility purposes. Cievefand Eiectric Iifuminatino Company, Case No. 81-146-EL-AIR (March
17, 1982) at 7; Cieveiand Efectric Iliuminatina Co.m aany, Case No. 86-2025-EL-AIR (December 15,
1987) at 8.
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The second part of the company's argument goes to the value of the land excluded. Essentially, the
company contends that since the land is unmarketable, it has no value. In Case No. 81-146-EL-AIR,
the Commission indicated that perhaps the unused land should not be valued on an average price
basis; [18] however, in that case there was no evidence to substantiate a different basis of valuing
the land. Here, the company contends that it has provided sufficientevidence to show that the price of
the land was not inflated by the unmarketable portions and that the entire purchase price of the parcels
should be included in rate base.

The company raises a valid argument; however, the Commission would require additional evidence on
this point before finding it persuasive. There are five separate portions of land Involved in the stafPs
exclusion. The company has simply said that they are all unmarketable. However, no evidence was
presented to show how each land portion is unmarketable. Without sufficient facts to support the
company's conclusion of marketability, the Commission has no way of determining whether the land is
marketable or not. The company's objection is overruled. The Commission concludes that the staff's
exclusion is proper.

Comoleted Construction Projects

The company objected to the staffs failure to inciude in rate base $ 8,003,841 of completed
construction projects which were used and useful In providing service at date certain. According to
company witness [19] Daniels, the projects had not been cleared from construction work in progress
to utility plant in service accounts as of the date certain because of the time It takes to receive and
process compietion reports from the various divisions and generating plants (Co. Ex. 9C, at 15-16).

The staff did not include these projects in plant in service because they were not a part of the
company's application. Further, they were not included in the company's two-month update filing. The
staff opposes the inclusion of any of the projects. Staff witness Kotting testified that the purpose of the
staff's audit is to determine whether the figures contained in the applicant's filings represent plant used
and useful in providing service to customers. It is not the staff s mission to seek out any and all plant
which might conceivably be used and useful to ratepayers (Staff Ex. 12, at 12). The company made no
mention of the projects until its post-staff report testimony filed on March 12, 1990.

The crux of the company's argument is that the staff should have discovered the company's error and
included the projects which the company overlooked In its application and Its update filing. The
failure [20] of the company to advise the staff of these projects before the filing of its testimony,
however, effectively precluded the staff from conducting an investigation on the status of these
projects. The company contends that in C®fumbia Gas of Ohio, et al., Case No. 88-716-GA-AIR, et al.
(October 17, 1989) (Columbia Gas I), the Commission found that a staff audit is not required, and that
reliable property records and the representation that the property is used and useful are sufficient. The
Commission did make this finding, but went on to state that while the lack of a subsequent inspection
of the additional plant does not prevent its inclusion in rate base, it is the better practice for staff to
make such supplemental investigations and that the staff should do so in future cases involving similar
circumstances. In the subsequent Columbia rate cases, a situation arose similar to the one presented
by this Ohio Edison case. However, In the Columbia cases, the company provided its information to the
staff in time for the staff to conduct the requisite supplemental investigation. Columbia Gas of Ohio, et
ai., Case No. 89-616-GA-AIR, et al. (April 5, 1990) (QLUMbL& [21] Gas II) at 10. In this case, there
was no time for the staff to conduct a supplemental investigation.

After due consideration of this matter, the Commission does not believe that OHio Edison should be
able to sit back and wait to provide information in its post-staff report testimony and then complain
that the staff did not do Its job. The staff cannot be expected to be responsible for detecting omissions
to the company's application. The company was certainly aware that certain construction work had
been completed but not yet transferred to the plant accounts. There is no reason why the company
could not have provided an estimate in its application and supplemented this with updated information
in testimony. The company's awareness is demonstrated by Mr. Daniels' testimony that even though a
completed project remains in the construction work in progress account, AFUDC does not continue to
be capitalized. Mr. Daniels stated that "[w]e are usuafiy.notified that a project Is ready for service
before the actual compietion report is prepared; therefore, we do not capitalize AFUDC even though the
project is still included In account 107" (Co. Ex. 9C, at 16). Thus, it is clear to [22] the Commission
that the company could have provided estimates on this completed construction well In advance of its
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post-staff report testimony. The company's objection Is overruled. The company may consider the
Commission's determination to be harsh. Nevertheless, the Commission believes that it is required so
that rate applicants do not wait until the last minute to raise an issue thereby precluding staff review.

Before leaving this subject, one finalmatter needs to be discussed. At the hearing, the examiners
denied OCC's motion to strike Mr. Daniels' post-staff report testimony on this subject on the grounds
that the Information should have been presented sooner. On brief, OCC requests that the Commission
reverse the examiners' ruling. The Commission declines to do so. The Commission believes, as did the
examiners, that the company should at least have the opportunity to explain its position and provide an
explanation on why the information was not presented sooner. The company was appropriately
provided with this opportunity.

Other Items

OCC objected that the staff erred in Including costs for post-in-service accrual of AFUDC for Perry and
Beaver Valley 2 in that [23] AFUDC accrual should cease as of the plants' In-service dates. However,
OCC did not pursue this objection either In testimony or on brief, and it is deemed withdrawn.

The staff excluded $ 2,798,049 from plant in service related to Perry prudence audit costs Incurred in
connection with Case No. 85-521-EL-COI. Instead, the staff recommended that these costs be
amortized and recovered in a manner similar to rate case expense (S.R. at 16). The company objected
to this exclusion from plant in service, but withdrew its objection on brief.

Deoreciation Reserve:

The company objected that the staff adjusted plant in service to exclude the cost of utility poles and
certain communication equipment without making an offsetting adjustment to the depreciation reserve.
At the hearing, the staff agreed and presented revised figures that incorporate the appropriate
adjustment to depreciation reserve (Staff Ex. 12, at 11).

Generating Ca®acitv:

Considerable time and effort were spent In this proceeding on the questions of whether excess
generating capacity exists on Ohio Edison's system and, If so, what is the appropriate regulatory
response. In Excess Electrical Generatina Caaa citv [24] , Case No. 67-941-EL-lJNC (November 24,
1987), the Commission considered these matters on a generic basis and Issued a policy statement on
the subject. The Commission's stated policy Is that an appropriate generic benchmark for an electric
utility's reserve margin is 20 percent. Where a reserve margin does not exceed 20 percent, there is a
presumption of no excess capacity. Where a reserve margin exceeds 20 percent, there is a
presumption of excess capacity. A reserve margin greater than 20 percent may be appropriate If it
confers a positive net present benefit to the ratepayer or is justified by unique system characteristics.
If excess capacity is found to exist, the Commission will determine the appropriate regulatory
treatment on a case-by-case basis. Excess Eiectricai Generating Capacity, at Appendix A.

The staff evaluated the current and projected reserve margins of the applicant, and determined that
the reserve margins significantly exceed the 20 percent benchmark. The staff then evaluated the
nature and causes of these margins and recommended that the Commission make no reduction to
authorized revenue on the basis of excess capacity (S.R. at 27). This finding and [25]
recommendation drew a number of objections. The company objected to the staff's conclusion that the
reserve margins exceed the 20 percent benchmark as well as the staffs application of the 20 percent
benchmark to Ohio Edison. OCC, IEC, North Star, and RMI all objected to the stafrs failure to reduce
the authorized revenue due to the existence of excess capacity.

Aoaliability of the 20 Percent Benchmark

The company's first argument is that the benchmark should not be applied to Ohio Edison because the
company's load growth since 1980 has exceeded its net capacity additions during the same time frame.
According to the company, the fact that Ohio Edison's capacity additions have not kept pace with load
growth since 1980 is signiflcant because none of the company's rate cases decided since the beginning
of 1980 has resulted In a finding of excess capacity. Thus, in light of the net reduction In relative load
carrying capability since 1980 and the series of decisions over that same period finding no excess
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capacity, there can be no excess capacity now (Co. Ex. 8A, at 11-14). Second, the company contends
that the benchmark should not be applied because the company has acted prudently [26] in its
capacity planning. However, these arguments ignore the existence of the guidelines set in Case No. 87-
941-EL-UNC. By establishing its reserve capacity policy, the Commission set new guidelines to be used
in making determinations on appropriate generating reserves. Thus, past Commission decisions do not
prevent the Commission from applying the 20 percent benchmark. Further, the issues of excess
capacity and prudence are separate questions. ExcessEi _ rical SeneratingCapacity, at 2. In Case No.
87-941-EL-UNC, the Commission found that the question of excess capacity is an engineering and
economic question. Once the reserve margin is established, then the question of prudence may be one
factor to consider in determining the reasonableness of that reserve margin. Thus, Ohio Edison's
arguments are without merit.

Ohio Edison also argues that the intervenors have presented no credible evidence that a 20 percent
reserve margin is appropriate for Ohio Edison and, therefore, the 20 percent benchmark should not be
applied to the company. However, both IEC witness Falkenberg (IEC Ex. 5, at 12-43) and OCC witness
Bernow (OCC Ex. 10, at 21-41) testified that from a reliability [27] standpoint, the 20 percent reserve
margin Is appropriate for Ohio Edison. Although, Ohio Edison presents various arguments attacking Mr.
Falkenberg's and Dr. Bernow's conclusions, Ohio Edison provided no testimony to the contrary: Ohio
Edison provided no testimony indicating what an adequate reserve margin for Ohio Edison should be.
Thus, the Commission's conclusion is that Ohio Edison has not demonstrated why the 20 percent
benchmark is not appropriate for Ohio Edison, and we will use this benchmark in evaluating Ohio
Edison's reserve margin.

Cakulation of the Reserve Margin

The staff`s reserve margin calculation for the test year is as follows:

5074 MW

+40MW

-3911Mw

1203 MW

30.8%

Net Seasonal Capability

Firm Purchase

Peak Load

Reserve Margin

Reserve Margin

(Staff Ex. 13, at 10). The staff projects that the reserve margin for 1990 will be 38.5 percent; for 1991,
35.0 percent; for 1992, 33.5 percent; for 1993, 34.5 percent; and for 1994, 31.9 percent (S.R., Sched.
8.3a). In contrast to the staff, the company's calculation of the test-year reserve margin is 16.5
percent. The company projects that the reserve margin for 1990 will be 16.1 [26] percent; for 1991,
17.1 percent; for 1992, 14.2 percent; for 1993, 15.7 percent, and for 1994, 13.7 percent (Co. Ex. 8C,
Ex. BLC-1). The major differences between the company's and the stafPs calculations can be accounted
for by the differing treatment of Ohio coal research and development capacity, the West Lorain
generating plant capacity, interruptible load, and the load attributable to the sale of power to the
Potomac Electric Power Company (PEPCO).

In determining the generating capability, the staff included 108 MW of capacity associated with Ohio
Edison's coal research and development projects. OCC and IEC both agreed that this capacity should be
included in the calculation. The company contends that this capacity must be excluded from the
calculation in accordance with Section 4905.70, Revised Code. Section 4905.70, Revised Code,
provides that the Commission shall establish criteria for the investigation, identification, and remedy of
the existence of excess capacity, exclusive of capacity used primarily for Ohio coal research and
development. Thus, it is the company's position that its generating plants associated with Ohio coai
research and development must be excluded [29] from the calcuiation.

The company provided information on its coal research and development projects in supplemental
testimony filed with the two-month update on September 29, 1989. At that time OCC and IEC filed a
joint motion to strike the testimony on the grounds that it should have been filed with the application.
The attorney examiner denied the motion to strike. On brief, OCC seeks the reconsideration of its
motion to strike. The Commission agrees with the examiner for the reasons given in the November 15,
1989 entry. The statute requires that consideration be given to capacity associated with Ohio coal
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research and development projects. Further, the testimony was presented sufficiently early so that no
party could be prejudiced by the timing of the filing of this testimony. The examiner's ruling is affirmed.

Ohio Edison's coal research and development projects include the limestone injection multi-state burner
project at Edgewater 4, the E-SOx project at the Burger plant, and the NOXSO pilot project at the
Toronto plant (Co. Ex. 8B, at 2-3). The reason that the staff included these projects in the generating
capability Is because the units are not used "primarily" for [30] coal research and development. Staff
witness Tucker testified that each of the company coal research projects was added to an old, existing
boiler. The units were selected because of some characteristic which made them suitable for the
projects. However, these units were in service long before the projects were initiated and will likely be
in service long after the projects are concluded. Further, the coal research projects add no capacity to
the system. Thus, the staff believes that the projects constitute incidental rather than primary use of
the units (Staff Ex. 13, at 8).

The Commission must agree with the staff and the intervenors. The statute provides that capacity used
primarily for Ohio coal research and development be excluded from the calculation. However, the
capacity in question was avallable to customers before the coal research projects began, and it will be
available once the projects are complete. Under these circumstances, the Commission cannot 1•ind that
the capacity is related primarily to coal research and development. Ohio Edison's objection is overruled.

OCC and IEC objected to the staff's generating capability determination because it did not
include [31] 141 MW of capacity associated with the West Lorain generating plant. West Lorain was
removed from service in 1983, and is presently maintained in a cold standby status (Tr. XIII, 10-11). It
was taken out of service because of the high cost of fuel oil. The company anticipates that it will take
approximately 30 months to bring West Lorain back on line, and presently expects to return West
Lorain to service in 1993 (Tr. XIII, 13). On this basis, staff witness Tucker Included the West Lorain
generating capacity in the company's total capability beginning in 1993.

The Commission is of the opinion that West Lorain should not be considered as part of the company's
generating capability at this time. This plant was not used and useful during the test year and is not
part of plant in service for purposes of this case. There are a number of matters that must be
addressed and resolved prior to the company's return of West Lorain back into service (Id.). Further, it
is anticipated that It will be at least 30 months before West Lorain can returned to service. Clearly,
West Lorain cannot be considered part of the company's existing capacity. The staff has appropriately
accounted for [33] West Lorain capacity in its projections for 1993. OCC's and IEC's objections are
overruled.

In the staff's peak load calculation, it excluded load assodated with interruptibie customers. The
intervenors all agree with this exclusion. In Case No. 87-941-EL-UNC, the Commission determined that
because generating reserve is not necessary to cover interruptible load, the reserve margin calculation
should exclude interruptible load. In that case, however, the Commission found that the peak load shall
be calculated as the utility's native load. Native load is defined as the internal load minus interruptible
loads (as defined in ECAR Document No. 2). The issue in this case arises because ECAR Document No.
2 defines interruptible load as that which can be fully realized in ten minutes (OCC Ex. 33).

Ohio Edison contends that under its interruptible contracts, the company cannot interrupt the load
without less than 15 minutes notice for an emergency interruption and at least 90 minutes in the event
of an economic interruption. Because the company's interruptible load cannot be realized in the time
provided by ECAR Document No. 2, it did not subtract any of its interruptible contract [33]
customers' load from peak load (Co. Ex. 11, at 11).

The staff and the intervenors argue that the ten minute standard of ECAR Document No. 2 is a
consideration only for daily operating reserve purposes, and It should not be applied to the reserve
capacity margin analysis here. They argue that the Commission's use of ECAR Document No. 2 must
have been an oversight or an inadvertent error. The Commission's intent in Case No. 87-941-EL-UNC
was that in calculating the reserve margin, interruptible load should be excluded. The Commission
pointed out that some utilities now have interruptible load which approaches the size of a base load
generating unit. The Commission concluded that reserve is not necessary to cover interruptible load
and, therefore, the reserve calculation should be based on native load which excludes Interruptible
load. Excess Electrical Generating Canacity, at 2. In describing the method by which to compute the
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reserve margin in Appendix B, the Commission referred to the definitions of native load and internal
load used in ECAR Document No. 2. However, the Commission never intended to define interruptible
load by ECAR Document No. 2. Obviously, when making [34] the determination of how much capacity
Is required to serve Ohio Edison's load, it makes no difference whether the load is interruptible within
10 or 15 minutes. Under either circumstance, the company does not need installed capacity to serve
this load. Clearly, the ECAR Document No. 2 definition of Interruptible load should not be applicable to
the determination of the reserve margin. Accordingly, the peak load calculation should exclude
interruptible load. Ohio Edison's objection should be overruled.

In light of the confusion in this case on the matter of interruptible load, the Commission beiieves that
the method of calculating the reserve margin as described in Case No. 87-941-EL-UNC, Appendix B,
should be clarified to conform with the Commission's intent. The Commission directs its staff to take
the appropriate steps to accomplish this task.

The final area of major controversy in calculating the peak load Is related to the Potomac Electric Power
Company (PEPCO) firm power sales agreement. This agreement became effective on June 1, 1987, and
continues for an 18-year period until December 31, 2005. The amount of the firm sale began at 200
MW. On January 1, 1989, it was [35] stepped up to 300 MW, and In June of 1989, It was stepped up
to 450 MW, where it will remain until 2005. Ohio Edison's share of the 450 MW sale is 387 MW, with
Pennsylvania Power being responsible for the remainder (Co. Ex. 11, at 5). The contract requires that
PEPCO shall have parity with Ohio Edison's native load, In the event curtallment becomes necessary. If
a shortage occurs and requires Ohio Edison to curtail a percentage of service to Its native load, Ohio
Edison may not curtail service to PEPCO by more than the same percentage (Id.).

The staff excluded the PEPCO sale In its reserve margin calculation of the peak contending that it is
non-jurisdictional (Staff Ex. 13, at 4). The company objected to the exclusion. It Is true that the PEPCO
load Is non-jurisdictional. The costs associated with this sale, Including a reserve margin, have been
excluded from the cost of service for ratemaking purposes (Co. Ex. 10A, at 8-9). However, that this
sale is non-jurisdictional for ratemaking purposes is not necessarily relevant to the determination of the
company's reserve margin. In calculating the reserve margin, the Commission is interested in
determing how much capacity the [36] company has to serve its customers. The 387 MW PEPCO sale
is an ongoing daily firm load requirement of the company. PEPCO has been taking energy deliveries at
an average load factor of over 85 percent, and these deliveries are routinely made, even during peak
conditions (Co. Ex. 8A, at 5-6). The Commission is of the opinion that the megawatts associated with
this firm sale should be recognized in calculating the peak load requirements of the company. Exclusion
of the PEPCO sale from the peak load calculation would imply that the megawatts associated with the
sale are available to the company for service to customers. However, this Is not the case. Ohio Edison
is obligated to serve PEPCO on parity with native load, and 387 MW are not available to serve
customers. Thus, the PEPCO load must be included in the reserve margin calculation.

The intervenors have raised other arguments to exclude the PEPCO sale from the reserve margin
calculation. Essentially, the arguments are as follows. With the addition of Perry 1 and Beaver Valley 2,
excess capacity now exists on Ohio Edison's system. The PEPCO sale was a response to excess
capacity, not a remedy for it. Further, the PEPCO [37] contract does not recover the costs associated
with the excess capacity, which intervenors would value as the cost of Beaver Valley 2. The PEPCO
contract is based on average costs. Thus, they contend that the PEPCO sale must be excluded from the
peak load used to compute excess capacity because ratepayers should not be required to pay for any of
the excess capacity assigned to PEPCO (IEC Ex. 5, at 48-50; North Star Ex. 14, at 5; OCC Ex. 10, at
52-53).

The Commission agrees that ratepayers should not be required to pay for any costs associated with the
PEPCO sale. It is for this precise reason that the costs associated with the 387 MW firm PEPCO load
plus an amount for reserves have been allocated away from the jurisdictional customers in this case.
The costs which Ohio Edison recovers from PEPCO are irrelevant. It is the allocations process, not the
pricing of the contract, that affects retail customers' revenue requirements. The intervenors would have
the Commission eliminate the cost of serving the PEPCO toad once through the allocations process and
a second time by counting the capacity used to serve that load as excess and making an excess
capacity adjustment to the revenue [38] requirement. This result is unreasonable. The cost of serving
the PEPCO load is not included in the revenue requirements in this case. Further, the 387 MW PEPCO
toad Is not available to serve jurisdictional customers. The Commission finds that under these
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circumstances, it would be Inappropriate to exclude the PEPCO load in the generating reserve
calculation. The company's objection will be sustained. However, because we are allocating out a slice-
of-system cost to reflect the PEPCO sale rather than the cost of the most recent capacity addition, we
recognize that jurisdictional customers are bearing a cost associated with the most recent capacity
addition. In exchange for the costs borne by the jurisdictional customers, as the contract expires or in
the event that Ohio Edison reduces its commitment under the contract, absent prior Commission
approval, the company should not enter into further long-term, firm offsystem sales of amounts
representing the PEPCO capacity.

One further matter concerning the reserve margin calculation needs to be addressed. While actual peak
load data is used to calculate the 1989 test-year reserve margin, forecasted data must be used to
estimate [39] the reserve margins for the five-year projected period 1990-1994. At the time this
case was filed, the 1989 load forecast was the most recent forecast available, and the parties used this
data in their analyses. However, In January of 1990, the company released its 1990 forecast. Company
witness Byrd testified that the 1990 forecast reflects Ohio Edison's most recent experience and contains
the latest and best estimates of the peak demands that the company expects to supply In the future
(Co. Ex. 78, at 10). The company recommends that the Commission use the 1990 forecast data in
making its peak load calculations. The staff and OCC oppose this recommendation.

The staff believes that the 1989 forecast should be used because it represents the company's published
estimate as of the test year. OCC contends that had the 1990 forecast been made available to OCC
earlier, OCC would have used It. However, it was not made available until the beginning of 1990.
Accordingly, OCC used the 1989 forecast in Its analysis. OCC urges the Commission to do the same.

Forecasting is an estimate of what can be expected in the future. It is not a precise analysis of exactly
what will occur. However, [40] a forecast that considers the latest information available is likely to be
more reliable than one that uses outdated information. For this reason, the Commission believes that
the 1990 forecast data should be used in the projected load calculation. No party has presented any
valid reason why the 1990 forecast should not be used. The company's objection is sustained.

For purposes of calculating the test-year peak load In this case, the Commission has used the actual
single highest peak because it is representative of the company's normal peak load. The use of the
actual peak load in this case does not, however, preciude the use of a different method of calculating
the peak in the future if it is determined that the actual peak represents an aberration from normal
conditions.

The calculation of the reserve margin for the test year in a manner consistent with the foregoing
discussion Is as follows:

5,074 MW Net Seasonal Capacity
+40 MW Firm Purchase

-4.163 MW Peak Load

951 MW Reserve Margin

22.84% Reserve Margin

For 1990, the reserve margin is projected to be 22.34 percent; for 1991, 20.98 percent; for 1992,
17.75 percent; for 1993, 19.24 percent; and for 1994, [41] 17.14 percent. These reserve margins
are slightly above the Commission's 20 percent benchmark through 1991. After 1991, they fall below
the benchmark. The intervenors urge the Commission to make an adjustment for excess capacity. The
preferred remedy would be to disallow a return on equity for capacity deemed to be above the 20
percent benchmark. However, under the circumstances presented in this case, the Commission believes
that no adjustment is warranted.

The primary reason for the Commission's conclusion that no adjustment should be made is that the
deviation above the benchmark is extremely small, Further, the reserve margin falls to below the
benchmark after 1991. The Commission does not consider Ohio Edison's reserve margin to be
excessive. Further, even at the staff's higher reserve margin calculations, it recommended that no
adjustment be made in this case. In making its recommendation, the staff considered a number of
factors. First, the staff believes that capacity used for state and federal experimental programs confers
a benefit to the ratepayer In the long run. Second, system planning is necessarily done on a corporate
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basis, which inciudes Penn Power. The [42] total system reserves are lower and are projected to fall in
the 1990s. Third, "acid rain" legislation Is very likely to reduce available physical and economic
generating capacity in the near future. Finally, the capacity sold to PEPCO has reduced the reserve
margin and also confers a benefit to the ratepayer (S.R. at 27). The Commission agrees with its staff,
that under the circumstances presented by this case, no adjustment should be made.

WorkiP_g Caoital :

Working capital has been generally defined as the average amount of capital provided by investors in
the company, over and above the investments In plant and other specifically identified rate base items,
to bridge the gap between the time expenditures are required to provide service and the time
collections are received for that service. The objective of including a working capital allowance in rate
base is to produce a total rate base that will result in allowing investors the opportunity to earn a fair
return on all capital invested by them in utility operations (S.R. at 19-20).

The staff recommended that a $ 325,525,000 allowance for working capital be included in the rate base
valuation (S.R., Sched. 11). The company [43] raised several objections to the staff's allowance and
proposed a working capital allowance of $ 537,979,302 (Co. Ex. 5A, Sched. B-5). OCC also raised
several objections to the staffi s recommendation. IEC raised two objections concerning the working
capital allowance, however, these objections were withdrawn at hearing. The matters in dispute are
discussed below.

Cash Comaonent

One component of the working capital allowance is cash working capital. Historicaiiy, the staff
determined this component based upon a formula approach which used one-eighth of operation and
maintenance expense, less fuel and purchased power, plus a fuel expense lag allowance, less one-
fourth of operating taxes exclusive of FICA, the . 75 percent excise tax, and deferred income taxes.
However, in Ohio Edison Company, Case No. 84-1359-EL-AIR (October 29, 1985), the Commission
approved a new formula. The new formula was based upon the company's lead/lag study and used a
revenue lag ratio and an expense lag ratio to derive revenue lag dollars and expense lag dollars, the
net of which was the applicant's cash working capital allowance (S.R. at 20). In this case, the staff
updated the ratios developed [44] in the prior case to account for changes In accounting or in
payment schedules which affect the leads or lags of individual items (Staff Ex. 8, at 7).

In determining the cash working capital component, the staff applied the expense and revenue lag
ratios to adjusted test-year operating revenues and expenses (Staff Ex. 8, at 2). The company objected
to the staff°s method contending that the revenue lag ratio should be applied to proforma revenues and
expenses. The Commission has on a number of occasions determined that the staff s method is
appropriate and results in a more representative working capital allowance which reasonably represents
the shareholders' investment in addition to their investment in plant in service. Ohio Edison Comoanv,
Case No. 84-1359-EL-AIR (October 29, 1985); Cleveland Electric Iifuminatina Co., Case No. 86-2025-
EL-AIR (December 16, 1987; Toledo Edison Co., Case No. 86-2026-EL-AIR ( December 16, 1987;
Columbia Gas of Ohio Inc., Case No. 89-616-GA-AIR, et al. (April 5, 1990). Ohio Edison has presented
nothing new on this point for the Commission's consideration, and its objection should be overruled.

The company further objected to the stafrs [45] application and adjustment of the formula in a
manner in which the company contends is selective and arbitrary and which systematically understates
cash working capital. Specifically, the company objected to the staffs failure to adjust the expense lag
ratio to reflect known changes in expense lags due to changes in payment schedules for FICA taxes,
and OCC and PUCO assessments. Other alleged selective adjustments to which the company objects
are staff adjustments related to OES Fuel, Inc., Perry and Beaver Valley sale/leasebacks, vacation pay,
and federal and state unemployment taxes.

Company witness Flower testified that his objection does not go to the calculation of expense lag days
calculated by the staff, but to its selective alteration of a few items which has the effect of reducing
working capital, without attempting in an evenhanded and comprehensive manner, to update all areas
where lag days may have changed. For instance, he indicated that the staff revised the FICA tax rate
but failed to accelerate the date of payment of the FICA tax by two days. Further, the staff used a
three-year average for PUCO and OCC assessments In its lead/lag anaiysis, even though the lag [46]
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days for these items decreased during each year. He recommended that the selective adjustments be
rejected until a comprehensive update to the lead/lag analysis has been performed (Co. Ex. 10B, at
13).

The record reflects that the staff did not reflect a change in the FICA tax payment schedule because the
new federal requirement will not become effective until July 31, 1990 (Tr. XVI, 171). Further, the staff
used a three-year average for PUCO and OCC assessments because the payments fluctuated every
year. It was impossible to determine if any one year was more reasonable than the other. To eliminate
this fluctuation, the staff used a three-year average of the payment dates to determine an average
payment date. The staff used this average payment date to calculate the lead/lag days for the PUCO
and OCC assessments (Staff Ex. 8, at 6). The staff's approach to the FICA tax payment schedule and
the PUCO and OCC assessments is reasonable, and the Commission will accept it.

Concerning the staff's other adjustments, the record reflects that the staff's revisions to the lead/lag
study for uncollectible accounts expense, nuclear fuel disposal costs, vacation pay, and investment tax
credit [47] were due to recent Commission opinton and orders Issued since Ohio Edison's last rate
case. The stafrs adjustments were consistent with the prior precedent. The staff's revision to nuclear
fuel and the Perry and Beaver Valley sale/leasebacks were due to changes in the payment patterns of
these Items. The revision to the federal and state unemployment taxes were made in accordance with
items discovered in other recent cases before the Commission. In addition to the items adjusted, the
staff reviewed other items in the lead/lag study. These items included non-associated company sales
revenues, CAPCO transmission, fuel expense coal, fuel expense oil, purchased and interchange power,
and CAPCO expenses. After reviewing these items, the staff did not change any lead/lag days because
there were no significant changes in the payment patterns (Staff Ex. 8, at 7-8). The Commission finds
the staff's adjustments to be acceptable and will adopt them. The staff's recommendations are based
on prior Commission-approved adjustments as well as real changes in payment patterns. The company
has complained about the staff's adjustments which only reduced working capital. If there were
significant [48] changes in payment patterns which would have Increased working capital, the
company should have presented them. In light of the Commission's inclination to adjust the ratios of
the new formula, the Commission suggests that in the next base rate proceeding, Ohio Edison should
feel free to make its own proposals concerning this matter.

On November 30, 1989, the applicant sold its accounts receivable to Ohio Edison Capital. As a result of
the transaction, the applicant will collect revenues more quickly which reduces the need for working
capital collection lag days (S.R. at 11). The company objected that the staff failed to accurately
calculate the impact of OES Capital on cash working capital and net operating income by using
incorrect balances for accounts receivable sold to OES Capital and by understating the billing lag
associated with accounts receivable sold. Company witness Flower testified that the primary impact of
the sale of accounts receivable to OES Capital under the stafrs lead/lag approach is the reduction of
the revenue days lag due to the fact that the previous days lag between billing for electric service and
receipt of cash is almost entirety eliminated. However, [49] the staff incorrectly assumed that the
billing lag is entirely eliminated (Co. Ex. lOB, at 8). Staff witness Garcia agreed with the company that
1.44 lag days should be added to the retail revenue from sales lag days and that the revenue lag days
for non-associated sales revenue should be changed to 24.13 days. There is generally a one-day period
between the billing of accounts receivable and their sale to OES Capital. The effect of intervening
weekends and holidays results in a small billing lag of 1.4 days for retail revenue and also for the non-
associated sales. The one day of revenue in receivables lag for the non-associated sales is similarly
impacted by weekends and holidays as is the retail revenue (Staff Ex. 8, at 9). The company's
objection is sustained and the cash working capital allowance should be adjusted accordingly.

OCC alleged that the staff erred in its calculation of the lead day values associated with Pennsylvania
foreign corporation franchise tax, as It assumed these taxes were paid in advance of the service period
instead of in arrears. Staff witness Garcia, however, indicated that the applicant's lead/lag study shows
that the taxes for Pennsylvania foreign [50] corporation franchise tax were paid in advance of the
service period (Ia.). OCC presented no evidence to support Its view; neither did it address this matter
on brief. The staff's treatment of the Pennsylvania foreign corporation franchise tax will be adopted.

OCC objected to the staffs calculation of the lag associated with sale/leaseback expense. OCC witness
Hixon testified that an adjustment was necessary to reflect the fact that lease payments for Beaver
Valley 2 are made in arrears, not in advance of the service period as originally assumed by the staff.
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Ms. Hixon testified that the lag of 91.17 days should be applied to Beaver Valley 2 lease payments
instead of the 60.3 days lag Initially calculated by the staff (OCC Ex. 2, at 5-7). Staff witness Garcia
agreed with OCC (Staff Ex. 8, at 10). No evidence to the contrary was presented. OCC's objection
should be sustained. The cash working capital allowance should be calculated in accordance with OCC's
recommendation.

Coal Inventory

The applicant requested a fossil fuel inventory working capital allowance of $ 42,960,305, which
includes $ 41,733,883 attributable to coal inventory (Co. Ex. 5A, Sched. B-5 and.8-5.1). [51] The
staff reviewed the applicant's request and recommends that the Commission adopt this allowance. To
review the reasonableness of the applicant's proposed fuel inventory for ratemaking purposes, the staff
compared the applicant's test-year 13-month average to a calculation based on an average 60-day
supply. The staff calculated an average day's burn at each generating station. This average day's burn
was multiplied by an estimate of an appropriate number of days' supply. In this case, the staff used 60
days. The staff's inventory balance, priced at the date certain cost per ton for coal, yielded a coal
Inventory allowance which exceeded the applicant's proposed allowance. Further, the applicant's
proposed coal Inventory allowance was less than the allowance granted in Ohio Edison's last rate case.
Because the applicant's request fell below what the staff calculated to be reasonable and below what
had been determined in the past by the Commission to be reasonable, the staff concluded that the
applicant's request in this case was reasonable (Staff Ex. 12, at 23-24).

OCC posed a number of objections to the working capital allowance associated with coal Inventory. All
of OCC's [52] objections are based upon the staff's use of a target 60-day coal supply for Ohio Edison.
OCC recommends a working capital allowance for coal inventory in the amount of $ 30,768,018 based
upon 40 days of supply (OCC Ex. 5, at 15).

Ohio Edison has a target Inventory level of 60 days (OCC Ex. 5, at 2). The parties have directed their
arguments toward the reasonableness of this target. The Commission will, to the extent necessary,
address these arguments. However, it must be kept in mind that Ohio Edison currently is operating
with approximately a 50-day fuel inventory at each plant (Id. at 12). Presumably it is this 50-day level
which is the basis of the company's requested coal inventory ailowance, and not the 60-day target level
upon which the parties focus.

OCC argues that the staff failed to evaluate the company's present policy of maintaining a 60-burn-day
supply at each of its generating plants. However, the staff based its opinion on its own experience, on a
comparison of the applicant's inventory levels to the inventory levels of other companies, on prior
Commission determinations In rate cases, and on the findings of the company's eiectric fuel component
(EFC) proceedings [53] (Tr. XXII, 177-180). In all recent EFC proceedings, the present 60-day policy
has been found to be reasonable. Ohio Edison Comoanv, Case No. 88-104-EL-EFC (December 28,
1988); Ohio Edison Comuany, Case No. 89-104-EL-EFC (November 21, 1989). OCC's objection on this
point is without merit. The staff has evaluated the company's present policy and found it to be
reasonable.

Next OCC asserts that the staff failed to consider the impact of generation from Perry 1 and Beaver
Valley 2 on the required coal inventories. This allegation is incorrect. To review the reasonableness of
the applicant's proposed fuel inventory for ratemaking purposes, the staff compared the test-year 13-
month average to a calculation based on an average 60-day supply. The test-year coal consumption
used by the staff reflects the generation from applicant's share of Perry 1 and Beaver Valiey 2. Both
units were generating power during the test year, and the availability of the nuclear units would have
affected the order in which the company dispatched its generating units, thereby impacting upon the
average day's burn at each coal-fired generating station (Staff Ex. 12, at 22-23). The effect of nuclear
[54] generation Is thus already reflected in test-year coal consumption.

OCC further objects that the staff did not analyze the company's use of the utility fuel inventory model
(UFIM). However, the staff did not perform such a review because the company did not base its coal
inventory allowance on the results of the UFIM model. The applicant used the model to help determine
whether the current policy regarding the number of day's supply is adequate (Id. at 25-26). The model
confirmed that it was. However, the staff believes that one should not base a wide reaching policy such
as appropriate inventory levels solely on the basis of a computer model Qo_.).
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In support of the contention that a 60-day target inventory level is unreasonable, OCC witness Hiilger
ran the UFIM model correcting for certain errors which he perceived were made by the company. The
result of Mr. Hiilger's run of the UFIM model showed that a target inventory level of 22 days is
appropriate for Ohio Edison (OCC Ex. 5, at 11). Based upon this analysis, Mr. Hiliger recommended that
Ohio Edison reduce its coal inventory at each plant to 30 days. His reduction would take place in two
steps. He recommended [55] that the company should achieve 40 days as of October 1, 1990, and
30 days by October 1, 1991 (id. at 12).

Mr. Hillger's recommendation is inappropriate. If Ohio Edison were to maintain its inventory at the
recommended levels, It would have to impose its emergency electrical procedures. Under the
company's Commission-approved emergency electrical procedures, when system fuel supplies reach 40
normal burn days, the company must make appeals to all customers for voluntary conservation to
effect a reduction of at least 25 percent of all nonpriority use of electricity. At 30 days supply the
company will implement mandatory curtailment procedures for all customers (Co. Ex. 29). Mr. Hiiiger's
recommendation is rejected.

Despite the volume of evidence on this subject, no credible evidence has been presented from which
the Commission can conclude that the company's 60-day target inventory level is not reasonable.
Accordingiy, all of OCC's objections are overruled, and the Commission wiii adopt the company's
proposed coal inventory for working capital purposes.

Materials and Su ô lies

The staff recommended a materials and supplies working capital allowance of $ 49,404,000 (S.R.,
[56] Sched. 11). The applicant's proposed materials and supplies component of working capital is

based upon a test-year 13-month average of month-end balances held for normal operation and repair
purposes and which excludes three percent held for construction. The staff's recommended allowance
excludes 3.23 percent held for construction and half of the Perry inventory (Id. at 20). The company
objected to the staff's exclusion related to Perry inventory.

In the course of the staffs Investigation in Clgvejajld Electric Illuminating Company, Case No. 88-170-
EL-AIi2 (January 31, 1989), the staff noted that the materials and supplies balance for Perry was
substantially larger than the materials and supplies balance for either Beaver Valley 2 or Davis Besse.
In fact, it was larger than the materials and supplies balance for Beaver Valley 2 and Davis Besse
combined. In that proceeding, the staff recommended that Perry materials and supplies be reduced by
50 percent. The Commission, noting that the company presented no justification for its Perry materials
and supplies amount, accepted the staff's recommendation (Staff Ex. 12, at 13-14). The staff found no
significant reduction [57] of Perry inventory In this case and makes the same recommendation here
(S.R. at 20).

The company contends that the stafrs recommendation is inappropriate because it did not compare
inventory at comparable units. First, Beaver Valley and Davis Besse are pressurized water reactors,
while Perry is a boiling water reactor (Tr. XXIII, 95-96). In addition, they are much smaller units.
Company witness Daniels testified that the Perry inventory maintains nuclear safety-related equipment
and a host of other supplies necessary to operate and maintain the plant. Mr. Daniels indicated that
there are five one-unit boiling water nuclear reactors in the United States similar in size to Perry. Of
those five, he received permission from the operating companies of two of the units to compare
inventory levels at those units with the Perry inventory level. His comparison shows that Perry's
inventory level is considerably less than one unit and comparable to the other unit. Mr. Daniels stated
that when inventory levels at comparable units are compared, there is no basis for an adjustment (Co.
Ex. 9C, at 27-28).

Based upon this record, the Commission Is of the opinion that the staff`s adjustment [58] to Perry
materials and supplies inventory level should be rejected. First, the staff made no independent analysis
of the inventory at Perry. The staff merely compared Perry's inventory with the non-comparable Beaver
Valley and Davis Besse units and observed that Perry's inventory was higher. Based upon this sole
observation, the staff adjusted the materials and supply request by one-half. However, in this case,
unlike the CEI case, the company presented evidence that the inventory is required to operate and
maintain the plant. Further, when Inventory levels at comparable plants are reviewed, the Perry
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inventory level is not at all unusual. The Commission believes that Ohio Edison has justified the Perry
materials and supplies inventory levels; the company's objection is sustained.

OCC presented a number of objections concerning inventory management and control and concluded
that the company's materials and supplies inventory Is overstated. However, OCC provided no
testimony on this subject and did not address the matter on brief. Accordingly, OCC's objections on
materials and supplies are overruled.

Deferred Ooerationand Maintenance Exoenses

The Commission has previously [59] authorized Ohio Edison to defer on its books and to accrue
carrying charges on certain operation and maintenance expenses associated with Perry and Beaver
Valley 2. The expenses were incurred by the company from June 1, 1987 through February 1, 1988 for
Perry, and subsequent to November 17, 1987, for Beaver Valley 2. Electric rates for the company's
customers effective on February 2, 1988, included annual costs attributable to Perry; therefore,
deferral of Perry operation and maintenance expenses ended on that date. However, those electric
rates did not include recovery of Perry amounts deferred through February 1, 1988. This rate case Is
the first opportunity which the Commission has had to address the deferred Beaver Valley expenses
(Co. Ex. 9A, at 8-9).

The company Included as part of working capital In this case the unamortized deferred Perry and
Beaver Valley operation and mainterance expenses at end of test-year levels. The staff agreed that
these amounts should be included at end of test-year levels. OCC objected, arguing that the balances
should be restricted to those accumulated as of the date certain. OCC's recommendation would reduce
the company's working capital [60] allowance by approximately $ 60 million.

Staff witness Hess testified that staff often relies upon the date certain concept to quantify rate base
working capital. However, the staff believes that the circumstances surrounding this item warrant a
different treatment. Prior to June 30, 1990, the applicant is compensated for carrying costs on the
unamortized balance through the accrual of carrying costs. When the rates in this case are set, the
appiicant will be compensated for carrying costs on the unamortized balance through inciusion in rate
base. If the date certain balance of unamortized deferred costs is used in rate base, the applicant will
not be compensated for carrying charges on the difference between the unamortized balance at date
certain and the unamortized balance as of June 30, 1990. Due to regulatory lag, even if the end of year
balance Is used, there will still be a portion of the balance upon which the applicant will not receive
carrying costs and which it will be required to carry on its own until the next rate case. The staff s year-
end recommendation will minimize the amount the applicant will be required to carry. Under the staff s
year-end recommendation, [61] the applicant would only be required to carry the difference in
deferred expense balances between December 31, 1989, and June 30, 1990, or approximately $ 66
million. If OCC's recommendation to use the date certain balance is adopted, the applicant would be
required to carry deferred costs of approximately $ 132 million (Staff Ex. 14, at 6-8).

Section 4909.15(A)(1), Revised Code, requires that rates shall be fixed based upon the date certain
value of property used and useful in providing public utility service. However, the statute sets no such
specific date for determining working capital. The statute refers only to a reasonable allowance for
working capital. Thus, although a reasonable working capital allowance should be representative of the
test-year requirement, the mechanical application of a date certain valuation is not required. in
determining a reasonable working capital allowance, the Commission has previously used a date certain
valuation, a 13-month average, or end of test year, depending upon what is most representative of the
company's operations. In this case, the balances grew larger each month, and it is the end of test-year
balance amount which investors will [62] be required to carry during the period rates set in this case
are in effect. These deferred expenses have been carried by the investors for over a two and one-half
year period. The investors will continue to supply funds necessary to carry the balances in the future,
as these expenses will be amortized over the life of the Perry and Beaver Valley plants. Under the
circumstances, the Commission Is of the opinion that the end of test-year balances are the most
representative and should be used for working capital purposes. Amortization expense should be
calculated accordingly.

Beaver Valley 2 Post In-Service Carrving Charaes
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Ohio Edison has also been authorized to capitalize interest on its investment in Beaver Valley 2 from
the in-service date of the unit until rates are made effective that reflect inclusion of such amount in
rate base. The company was authorized to accrue carrying charges at a net of tax interest rate of 6.6
percent.

The company Included $ 31,192,161 of these carrying charges accrued between the date certain and
the end of the test year in its proposed working capital allowance. The company argues that these
costs are no different than the other Beaver Valley [63] 2 costs being deferred by the company and
included in working capital at end of test-period levels. As with other Beaver Valley 2 deferred
expenses, the amount of carrying charges has grown throughout the course of the test year and will
continue to increase through June 30, 1990. Thus, according to the company, the same reasons which
support the inclusion of deferred operation and maintenance balances in working capital also warrant
the Inclusion in working capital of carrying charges capitalized from the date certain through the end of
the test year (Co. Ex. 9C, 3-6). The staff opposes the company's treatment of these costs.

At first blush, the company's contention seems plausible. However, the company has ignored one
crucial point. The applicant has included in this case, as part of plant In service, its Investment In
Beaver Valley 2 valued at date certain. Included in the date certain plant balance for Beaver Valley are
the post in-service carrying costs accrued between November 17, 1987, and date certain. Thus, the
carrying costs accrued after date certain are in actuality a part of the company's plant. Under Section
4909.15, Revised Code, the company's plant Is to be [64] valued at date certain. The company's
proposal, to include these costs in working capital, reaches the same result as if the post in-service
carrying charges had been Included in plant in service as of the end of the test year. This result in
contrary to the statute. The staffs adjustment shall be accepted. Ohio Edison's objection is overruled.

Beavgr Valley 2 Allocation Factors

As discussed above, Ohio Edison has been authorized to defer on its books and accrue carrying charges
on certain operation and maintenance expenses associated with Beaver Valley 2. The company has also
been authorized to capitalize interest on its investment in Beaver Valley 2 from the in-service date. The
company used a 92.4 percent composite allocation factor to defer and accrue on its books the Beaver
Valley costs. This allocation factor was developed from the composite ratio of jurisdictional nuclear
plant to adjusted total company nuclear plant as of May 31, 1987, the date certain in the company's
last rate case (Co. Ex. 10C, at 1).

In this case, the company used the same 92.4 percent allocation factor to compute the working capital
allowance associated with these Beaver Valley costs. The [66] allocator was also used to calculate
associated deferred expenses, plant in service, and depreciation expense. OCC objected to the use of
the 92.4 percent allocation factor in this case because this factor does not reflect the increase PEPCO
sales which occured during the test year.

OCC witness Effron testified that the firm sale of capacity to PEPCO increased from 172 MW to 258 MW
In January of 1989, and to 387 MW in June of 1989. The Increases in the firm sales to PEPCO have
resulted in decreases to the jurisdictional allocation factors used in developing the company's cost of
service in this case (OCC Ex. 1, at 7). Thus, the company has revised its jurisdictional allocation factors
to reflect the current test-year data. However, in requesting recovery of the test-year Beaver Valley
accruals and deferrals, the company did not apply a jurisdictional allocation factor based upon test-year
data. Rather, the company continued to use the 92.4 percent allocator from the prior rate case.
Specifically, the company developed its jurisdictional allocation factors, except for the factor applied to
Beaver Valley deferred and accrued costs, based upon annualizing the PEPCO sale at 387 [66] MW
and the AMP-Ohio sale at 125 MW (Tr. XXVIII, 71-72).

In order to reflect the increased PEPCO firm sales, Mr. Effron proposed that incremental reductions to
the D-1 demand ratio of 2.20 percent as of January 1989, and 3.11 percent as of June 1989, for an
accumulative total reduction of 5.31 percent to the 92.4 percent allocation factor be applied to the
deferred costs (M. at 8-9). The staff agrees with OCC that application of a 92.4 percent allocation
factor is not reflective of test-year data; however, the staff disagrees with OCC's methodology used to
compute its adjustments. Staff witness McDonald testified that OCC's adjustments constitute a
selective adjustment to test-year jurisdictional allocation factors and is Inappropriate (Staff Ex. 11, at
11-12). The staff recommends that an allocation of 86.2 percent be used to adjust the Beaver Valley 2
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post in-service carrying charges and deferred costs incurred subsequent to January 1, 1989. This
allocation factor is calculated on a similar basis as the 92.4 percent allocation factor previously used by
the applicant and is based on the composite of the Beaver Valley 2 jurisdictional and total company
nuclear production plant [67] investment. The staff s factor is based upon the test-year data
developed by the company in its nuclear plant and expense allocation factors in this case (Id.).

The company alleges that if the Commission were to accept either the stafrs or OCC's proposal, it
would be forced to write off approximately $ 16.4 million of deferred costs and post inservice AFUDC
through June 30, 1990. The company contends that its 92.4 percent allocator is In accordance with the
Commission's orders approving the deferrals and accruals in the first place. Because.the company's
accounting is in accordance with the accounting entries, the company believes that the 92.4 percent
allocator is appropriate for this case. Further, the company argues that the deferral of the Beaver
Valley 2 costs at the 92.4 percent level has been an integral part of the company's rate deferral and
moderation program. Had the company known when it committed to delay this rate Increase until July
1990, that it would not be allowed to recover all deferred expenses, the program, if any, would have
been different (Co. Ex. 9D, at 3, 9-10).

In addition, the company argues that OCC and the staff have ignored the Impact of changes [68] to
Ohio Edison's off-system firm sales other than PEPCO. Company witness Flower testified that AMP-Ohio
sales fell to approximately 30 MW in 1989 and have been scheduled at that level for the next several
years. Mr. Flower developed a test-period allocation factor that reflects the reduction in the AMP-Ohio
sales of 89.1 percent. However, Mr. Flower went on to advocate that, not only should the Beaver Valley
2 allocator be changed to reflect the reduction in the level of AMP-Ohio sales, but that all the allocation
factors in this case should be changed to reflect the actual test-year sales to AMP-Ohio. Use of revised
test-year jurisdictional allocation factors would increase the revenue requirements in this case by $ 30
million (Co. Ex. 10C, at 5-7).

As previously discussed, the Commission has authorized the deferral and accrual accounting for Beaver
Valley 2 costs. However, the accounting orders did not set the ratemaking treatment of these costs. In
fact, in Ohio Edison Company, Case No. 87-985-EL-AEM (October 20, 1987), the company specifically
requested that the Commission address the ratemaking treatment of the deferred costs. The
Commission adopted its staff s recommendation [69] that any issues as to future recovery and rate
base inclusion should be deferred to the company's future rate case proceedings. If the company was
not sure of this statement, then it should have become crystal clear when in denying IEC's motion to
intervene, the Commission reiterated its conclusion that the accounting entry grants permission for
Ohio Edison to defer operating costs past the inservice date for booking purposes only and does not
address the ratemaking treatment of these items. The Commission made a similar statement when it
addressed post in-service carrying charges in Ohio Edison Com®any, Case No. 87-984-EL-AAM (October
20, 1987). Thus, the company's argument, that its proposed ratemaking treatment was somehow
authorized by prior Commission orders, is clearly wrong.

The Commission is of the opinion that the Beaver Valley 2 deferrals and accruals must be adjusted for
ratemaking purposes to account for increased sales to PEPCO. Failure to make such an adjustment
would result in jurisdictional customers paying more than their share of the deferrals and accruals. The
Commission is also of the opinion that the staff's allocation factor of 86.2 percent is the most [70]
appropriate method to use in making the adjustment. The stafPs allocation factor is based upon the
test-year data used by the company to develop its jurisdictional allocation factors. The Commission
declines to adjust the test-year data to account for decreased AMP-Ohio sales. The Commission
believes that such a selective adjustment to test-year data Is inappropriate, especially in light of the
company's contention that all the test-year allocation factors should be changed to reflect the present
level of AMP-Ohio sales. It must be remembered that it is the company's test-year data upon which the
composite 86.2 percent allocation factor is based. It was the company, that provided the test-year
information; it was the company that, with the exception of the Beaver Valley accruals and deferrals,
based all of its allocations on the PEPCO sale at 387 MW and the AMP-Ohio sale at 125 MW. Thus, in
making the adjustment to the amount of deferrals and accruals to be recovered from ratepayers, the
Commission has determined that the deferrals and accruals should be based upon test-year allocation
factors, just as the company proposed in all other instances. OCCs objection is sustained. [71] In
addition to an adjustment to the working capital allowance, the appropriate adjustments to deferred
annual amortization expense, plant in service, and depreciation expense should be made.
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In May of 1989, the company's obligation to purchase 68 MW of Perry capacity from CEI expired. This
obligation to purchase the 68 MW of Perry capacity for an 18-month period was the result of
reaiiocating 5.6 percent of the Perry plant from Ohio Edison to CEI. The transaction reduced Ohio
Edison's Investment in Perry by approximately $ 400 million.

OCC, through its witness Mr. Effron, pointed out that the company's present rates, established in Case
No. 87-689-EL-AIR, still reflect the cost associated with the purchase of 68 MW of Perry capacity. Mr.
Effron argues that a savings results from the cessation of this purchase, and that the savings to the
company resulting from the expiration of the obligation to purchase this capadty should be accrued and
offset against the Perry and Beaver Valley 2 deferred costs (OCC Ex. 1, at 10). In support of its
contention, OCC reiies on the Commission's accounting entries which authorized the deferral of Perry
and Beaver [72] Valley 2 costs. In those entries, the Commission indicated that the deferral of the
operating costs should be net of any and all savings that result from the operation of the plants.
According to Mr. Effron, the expiration of the obligation to purchase 68 MW of capacity from CEI is a
savings related to the Perry plant and would not have occurred, were the Perry plant not in operation
(N. at 11).

The Commission cannot agree with OCC. The cessation of the Perry 68 MW sale has nothing to do with
the operation of either the Perry or the Beaver Valley plants. Obviously, the sale could not have been
made In the first place, and, consequently, would not have ceased, had the Perry plant not been
operating. However, the operation of the plant had nothing to do with any savings. The savings
resulted from the expiration of Ohio Edison's obligation to CEI to purchase Perry capacity. It is because
of the transaction between CEI and Ohio Edison that ratepayers are receiving a savings in the amount
of a $ 400 million reduction in rate base. Thus, the savings to ratepayers are attributable to the
reduction In rate base, not the cessation of the purchase. Finally, OCC would have the [73]
Commission look back at prior rates and selectively adjust one item. This is inappropriate retroactive
ratemaking. OCC's objection is overruled.

Perry Prudence Audit Costs

The staff recommended that the jurisdictional portion of $ 2,798,049, which represents Ohio Edison's
share of the audit costs incurred as a result of the Commission-ordered investigation into the
construction costs of Perry in Case No. 85-521-EL-COI, be amortized over a three-year period and
included as an expense item in this proceeding. The company requests that the unamortized balance of
the audit costs be Included In working capital. The staff opposes any working capital allowance for the
unamortized balance of the Perry audit costs.

The company complains that without a working capital allowance, It wiil not fully recover these costs,
as the company continues to incur carrying costs on the unamortized balance. Failure to include these
amounts in working capital, according to the company, would be an injustice.

The Commission has previously addressed this matter for CEI. In that case, the Commission amortized
this expense over a three-year period, but declined to Include the unamortized balance in rate [74]
base. Cleveland Electric Iiluminatina Co., Case No. 86-2025-EL-AIR (December 16, 1987) at 68. Ohio
Edison has provided the Commission no reason which persuades us to depart from prior precedent. The
Commission considers this expense to be similar to rate case expense. Reasonable rate case expense is
usually amortized over a period of time; however, no working capital is authorized. Similarly, no
working capital allowance for Perry audit costs will be allowed.

PIP Arrearaoes

The company alleged that the staff inadvertently failed to include the percentage of income payment
plan (PIP) arrearages that are greater than 12 months old. Staff witness Meridith agreed and
recommended that the PIP arrearage balance of $ 34,603,647 be used when calculating the working
capital requirement (Staff Ex. 6, at 2).

OCC objected that the staff used PIP customer deposits as of November 1989, to offset rate base
instead of using the date certain balance to offset rate base. However, OCC provided no testimony on
this subject and did not address it on brief. OCC's objection is, therefore, deemed withdrawn.

Appx. 000170
https://advance.lexis.com/Pages/ContentViewPrintab(ePage.aspx 5/12/2014



1990 Ohio PUC LEXIS 912-Printable Page

Working Caoitai Smrnrnarv

Page 20 of 67

The following schedule reflects the Commission's determination [75] of the allowance for working
capital to be Included in rate base in this proceeding.

Jlarrisd'ictionel UUarking Gapi#e1 A11" nce

(000's tl!mitted)

Cash Component
Material and Supplies
Fuel Inventory
PIP Uncollectibles
PIP Customer Deposits
Perry 1 Lease Financing
Beaver Valley 2 Lease Financing
Beaver Valley 2 Book Loss
Perry 1 Unamortized O&M
Beaver Valley 2 iJnamortized O&M
Unclaimed Fund
Perry Unamortized Saie/Leaseback
Beaver Valley Unamortized
Sale/Leaseback

Jurisdictional Working Capital
Allowance

C3ther Rate Base Deductions:

FundsUnclaimed

$ (139,732)
53,656
42,960
34,604
(1,128)
15,896
28,196
40,360
48,250

212,069

(361)

6,604

7,868

$34 242

The company's unclaimed funds account is made up of undeliverable accounts payable, petty cash, line
extension deposits, security deposits, overpayments on electric and other accounts, dividends, bond
interests, claims, and payroll checks (OCC Ex. 6, at 4). OCC witness Chan testified that unclaimed
funds are a noninvestor supply source of funds available for use by the company. Further, the company
has indicated to OCC that the level of unclaimed funds will not change significantly [76] in the near
future. Mr. Chan recommended that the unclaimed funds in the amount of $ 360,825 should be
subtracted from the company's rate base. The staff would deduct only $ 60,150 from rate base, which
is the amount attributable to the security deposits portion of unclaimed customer funds ( Staff Ex. 5, at
4).

The company opposes both adjustments; however, it provided no testimony on the subject. The
company only argues that it is clear from the names in the account that the funds are not customer-
provided. Further, the company contends that it is only customer-provided funds which should be
deducted from rate base.

Investors are entitled to earn a return on capital invested by them in utility operations. Clearly,
customer-provided security deposits are not provided by investors and must be deducted from rate
base. This matter is not subject to debate. Consumers' Counsel v, Pub. Util. Comm., 58 Ohio St. 2d
108 (1979). As to the other components of unclaimed funds, the only evidence of record is that
unciaimed funds are a non-investor supply source of funds available for use by the company. The
record does not establish from where the funds come. Based upon the record [77] presented to the
Commission on this subject, the Commission believes that OCC's adjustment should be accepted. The
company has not met its burden of demonstrating that it is entitled to a return on these unclaimed
funds. Rate base should be reduced by $ 360,825 attributable to unclaimed funds.

Deferred Taxes Associated Wit Erol2elly Taxes
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The staff recommended that $ 4,895,924 of accumulated deferred taxes associated with property taxes
continue to be used as a rate base deduction (Staff Ex. 9, at 6). The company objected to this
deduction.

The company's book-tax timing difference forproperty taxes arises as a result of the company booking
property tax expense for book purposes in the year in which the property is assessed, and for tax
purposes In the year in which the lien attaches. This creates a deferred credit that is netted against
rate base (Tr. XXII, 30). According to the company, the Internai Revenue Service ( IRS) informed the
company that its property tax treatment does not meet the economic performance test established by
the IRS. Therefore, the IRS has proposed that property taxes be deducted in the year paid, rather than
in the year in which the lien attaches. [781 This treatment will result in a deferred debit, as opposed
to a credit which presently exists (Co. Ex. 15B, at 7-8). The company recommends that the
Commission should eliminate the entire book-tax timing difference in this case.

Staff witness Hensel testified that It would be improper to eliminate the tax timing difference at this
time because the IRS has not Issued final tax regulations. According to Ms. Hensel, there are two IRS
proposals related to property taxes. The first one is that property taxes should be deducted in the year
paid; the second one is that property taxes should be deducted in the year they are booked as an
expense. However, the IRS has not finalized its position on this issue, nor have final regulations been
issued. The staff believes that the income tax calculation used for ratemaking purposes should be
based on the tax laws and regulations currently in effect, and not on proposed changes (Staff Ex. 9, at
3-4).

The Commission believes that the staff s position is correct. At this point in time, one can only
speculate when any bnal IRS regulations will be issued. Further, the details of any such regulations
cannot be known at this time. Accordingly, [79] the Commission finds that the tax timing difference
related to property tax should continue to be used as a rate base deduction.

Deferred Taxes on Nuclear Fuel Carrvina ChaIges

The company has on its books accumulated deferred income taxes related to nuclear fuel carrying
charges. When the nuclear fuel was in process, the carrying charges on that fuel were capitalized for
book purposes and added to the cost of the nuclear fuel. For income tax purposes, the carrying charges
were deducted as incurred. To recognize the effect of this timing difference, deferred taxes were
recorded on the carrying charges at that time. As the fuel Is burned, the company amortizes the cost of
the nuclear fuel, including the carrying charges. As the carrying charges are amortized, the balance of
accumulated deferred income taxes is reversed. The balance of the accumulated deferred income taxes
as of the date certain represents the income taxes previously deferred. OCC recommended that $
16,988,000 of accumulated deferred income taxes related to nuclear fuel carrying charges as of the
date certain be included in the deferred taxes deducted from plant in service because they are non-
investor supplied [80] funds. When the company took the tax deduction for the carrying charges, it
realized a benefit from the timing of the tax deduction. Since the tax deduction related to the nuclear
fuel carrying charges was not flowed through by the company in the computation of income taxes, the
time value of this tax deduction was not passed on to ratepayers (OCC Ex. 1, at 13-16). The staff
agrees with OCC.

The company opposes this rate base deduction. The company contends that nuclear fuel has never
been included in the company's rate base because it has been procured on behalf of the company
through various leasing and trust arrangements. Since the nuclear fuel to which these deferred income
taxes relate is not Included in rate base, the company reasons that it would be inappropriate to reduce
rate base by these accumulated deferred income taxes. However, company witness Daniels testified
that If the Commission believes that a deduction should be made, only $ 3,621,363 of the balance
relates to nuclear fuel In service. The remainder relates to nuclear fuel which was still in process as of
the date certain ( Co. Ex. 9D, at 16).

The Commission is of the opinion that a rate base deduction should [81] be made in the amount of $
3, 621,363 in accordance with Cleveland Electric Illuminati09 Com a^ny, Case No 85-675-EL-AIR (June
24, 1986) at 30-31. In that case, the Commission stated that deferred taxes related to nuclear fuel
interest associated with in-service fuel cores should clearly be deducted. Customers being served by
the nuclear fuel in service are the ones who are required to bear the interest costs through their rates
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and who should receive a rate base deduction. However, because it is not until the fuel is burned that
interest expense is recognized, customers do not pay any carrying charges associated with nuclear fuel
which is still in process. Therefore, there should be no deduction for nuclear fuel in process. OCC's
objection is sustained to the extent that $ 3,621,363 should be used as a rate base deduction.

DoubleDeduction for Deferred Taxes

The company objected that the staff accounted for deferred taxes associated with deferred Beaver
Valley 2 depreciation expense twice -- once as a working capital deduction, and a second time as a rate
base deduction. Staff witness Soliman testified that a double deduction for deferred taxes associated
with Beaver [82] Valley depreciation may have occurred; however, he needed additional information
before making that determination (Staff Ex. 10, at 26-27). Company witness Sitarz provided the
additional information required by the staff (Co. Ex. 15C). The information provided confirms that a
double deduction has occurred. Accordingly, the amount attributable to deferred taxes associated with
deferred Beaver Valley 2 depreciation expense should be excluded from other rate base deductions.

Rate Base Summary:

Consistent with the foregoing discussion, the Commission finds the jurisdictional rate base, as of the
date certain of June 30, 1989, to be as follows:

Plant In Service
Less:
Net Plant In Service

Plus:

Less:

Jurisdictional Rate Base

OPERATING INCOME

Depreciation Reserve

CWIP

Working Capital

Mirrored CWIP Allowance
Other Items

$ 5,194,082
1,307,986

$ 3,886,096

$ 0
349,242

0

189,735

$ 4.045.603

Ohio Edison and the staff each submitted an analysis of test-year accounts reflecting the results of
operations under the company's present rates. OCC and IEC also presented evidence in support [83]
of certain adjustments to the stafi's findings. Issues raised by the objections filed by the parties are
discussed below.

Adder Revenue:

Adder revenue is the mark-up on the company's energy costs for sales to other utilities (OCC Ex. 3, at
3). OCC recommends that $ 4,731,189 be added to the company's jurisdictional operating revenues to
account for adder revenues associated with non-firm sales to GPU, and for short or limited term sales
to other utilities (Id. at 3 and Att. KH-1). According to OCC witness Hagans, jurisdictional customers
should fully share in all revenue derived from the plant investment on which they are paying a return.
Ms. Hagans believes that the Commission should treat Ohio Edison's adder revenues in the same
manner as CEI'S net-jurisdictional interconnection revenues (NNIR), which have been considered 100
percent jurisdictional revenues in CEI's last two litigated rate cases, Cleveland Electric Iiluminatina Co.,
Case No. 85-675-EL-AIR (June 24, 1986) at 32-34, and Cleveland Electric Iiluminatina Co., Case No.
86-2025-EL-AIR (December 16, 1987) at 39-41 (Id. at 4-6). North Star Steel also contends that adder
revenues should be flowed through [84] to the jurisdictional customers since retail ratepayers are
bearing a significant part of the cost burden of the facilities used to produce the energy sold in the off-
system sales (North Star Ex. 14, at 29-30).
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The staff and the appijcant both believe that adder revenues should be excluded from jurisdictional
revenues. Staff witness McDonald testified that adder revenues should be treated as non-jurisdictional
for the following reasons: 1) Ohio Edison's adder revenues represent the mark-up on energy charges
whereas CEI's NNIR includes both demand and energy revenues for opportunity sales; 2) in this
proceeding, the company's ratepayer's are fully compensated for the costs associated with making off-
system sales; and 3) there is no assurance that the non-firm sales will continue at the test-year level
(Staff Ex. 11, at 14-16). Ohio Edison did not present a witness on this issue but states on brief that, in
addition to the arguments raised by the staff, adder revenues provide the company with the incentive
to assume risks associated with off-system sales, and in Ohio Edison Co., Case No. 84-1359-EL-AIR
(October 29, 1985) at 19-21, the Comrnissiondistinguished adder revenues from [85] CEI'.s NNIR and
determined that adder revenues should be treated as non-jurisdictional (Co. Initial Br. at 93; Co. Reply
Br. at 20-21).

The Commission finds that Ohio Edison's adder revenues should be Included in the cost of service in
this case. While we recognize that this conclusion Is a departure from our decision in Case No. 84-
1359-EL-AIR, we believe that no valid distinction exists for treating Ohio Edison's adder revenues
differently from CEI's NNIR. In Case No. 84-1359-EL-AIR, the commission rejected the staff's (50/50
split) and OCC's (100 percent to jurisdictional) proposals to include adder revenues In Ohio Edison's
cost of service. In that case, however, there were several factors which contributed to the
Commission's decision which are not present in this proceeding. At that time, CEI was required to
include only 50 percent of NNIR in jurisdictional revenues. Further, there was company testimony in
the prior Ohio Edison case that a 50/50 sharing of off-system sales revenues, in a manner similar to
CEI's treatment of NNIR, would actually reduce the level of revenues included in the jurisdictional cost
of service ( ee Ohio Edison, supra, at 19-20). Subsequently, [86] in CEI, Case Nos. 85-675-EL-AIR
and 86-2025-EL-AIR, su r, the Commission included all NNIR in CEI's cost of service. In Case No. 86-
2025-EL-AIR, we concluded that, since " . . . all the assets associated with NNIR are Included in
jurisdictional rate base, aand all of the operation and maintenance expenses related to these assets are
included in jurisdictionai expenses . . . [including] . . . the administrative and billing expenses . . . . [w]
e see no reason why 100% of NNIR should not be included." (CEI, Case No. 86-2025-EL-AIR, su ra, at
40-41). In this proceeding, we see no reason why Ohio Edison should receive different treatment than
CEI. Indeed, in Ohio Edison, supra, at 20-21, we stated that " . . . the Commission is concerned about
the different treatments afforded off-system sales revenues among the electric utilities. Accordingly,
the Commission will continue to examine this issue in future rate proceedings." Nor is the Commission
persuaded by the company's argument that adder revenues are necessary to provide an incentive to
make off-system sales. We rejected a similar argument in CEI, Case No. 86-2025-EL-AIR, suora, at 40,
wherein the [87] record showed that CEI's NNIR had Increased nearly $ 3 million in the year following
the date of the Commission's order requiring the Inclusion of 100 percent of NNIR in jurisdictional
revenues. Therefore, consistent with our prior treatment of CEI NNIR, we wiii adopt OCC's
recommendation that $ 4,731,189 of jurisdictional adder revenues be included in the applicant's cost of
service in this case.

Unbilled Revenues:

Unbilled revenues represent revenues for utility service used but not yet billed to the customer because
of bimonthly or cycle billing, or for some other reason ( IEC Ex. 4, at 5). In the past, many utilities did
not book unbilled revenues for financial and ratemaking purposes to be consistent with their claims that
unbilled revenues were not taxable income. However, the Tax Reform Act of 1986 (TRA-86) required
that unbilled revenues be included in taxable income. While many utilities now recognize unbilled
revenues for flnancial reporting and ratemaking purposes, Ohio Edison recognizes unbilled revenues for
taxable income purposes only (Lc, at 7-10). The difference between the company's taxable income
recognition, compared to book accountzng and ratemak:ng [88] recogn:tion, creates a t:ming
difference which generates an asset accumulated deferred tax balance (Id. at 10). While the applicant
had originally sought to include this deferred tax balance in rate base, the Staff Report excluded this
amount from rate base and the company did not oppose the staffs adjustment (S,= S.R. at Sched.
12).

IEC recommends that the Commission order Ohio Edison to record unbiiled revenues for financial
reporting and ratemaking purposes and impute the resulting gain, subject to a three-year amortization,
in its pro forma earnings calculation (IEC Ex. 4, at 11-12). IEC's primary concern is that, following the
rate order in this case the company may decide to begin recording unbilled revenues for financial

Appx. 000174

https://advance.lexis.com/Pages/ContentViewPrintablePage.aspx 5/12/2014



1990 Ohio PUC LEXIS 912-Printable Page Page 24 of 67

reporting purposes, resulting in a $ 52 million boost in the company's earnings (Id. at 9). IEC witness
Kolien claims that if IEC's proposal is adopted, and Ohio Edison begins recording unbilled revenues, the
company's revenue requirement in this case would be reduced by $ 64.5 million with a one-year
recognition, or by $ 21.5 million on an annual basis, assuming a three-year amortization of the initial
balance, asIEC recommends (Id. at [89] 12). Under this scenario, Mr. Kollen asserts that the
company's earnings would be unaffected and ratepayers would receive the benefit of a lower rate
increase (Id.).

The staff rejects IEC's recommendation as unnecessary. According to staff witness Hess, it is
unnecessary to recognize the effects of either booked or tax unbilled revenues in a base rate
proceeding (Staff Ex. 14, at 10). Mr. Hess testified that the applicant's total sales represent the full
level of sales for the 12 months of the test year. The sales are priced at current rates to determine
total operating revenues for the test year and, thus, revenues are properly matched with their
associated time period, eliminating the need for a revenue adjustment such as IEC's proposed unbilled
revenue adjustment (Id. at 11).

The Commission finds that the staff's recommended adjustment should be adopted. As Mr. Hess
explained, ignoring the revenue requirement aspects of unbilled revenues properly matches test-year
revenues with test-year sales, and eliminates the need for any revenue adjustments. This treatment Is
also consistent with the Commission's findings in Columbia Gas I and Columbia Gas II wherein [90]
Columbia (which books unbilled revenues) was prohibited from passing on to ratepayers the expense
associated with an adjustment required by TRA-86 without recognizing the corresponding customer
benefit of increased revenues. Columbia Gas I, su ra, at 49-51; Columbia Gas II, supra, at 44-45. In
this case, since Ohio Edison does not currently book unbilled revenues, the staff's exclusion of the
deferred tax balance from rate base properly recognized the inconsistency in the company's original
proposal. Thus, under the staff's recommendation, ratepayers are protected from the type of
inconsistent treatment which the Commission disallowed in the Columbia cases. IEC fears that, at some
point in the future, Ohio Edison will begin to book unbilled revenues, thereby generating revenues for
the company above the earnings opportunity granted by the Commission in this case. However, as Mr.
Hess explained, no such revenue discrepancy would occur because if the company began booking
unbilled revenues, the company would catch up to where it should be, since recognizing unbilled
revenues assumed recognition of only 11-1/2 months of revenues in the first year of such recognition.
[91]

Special Arranaements for Economic Develooment Contracts:

Schedule 3.1 of the Staff Report reflects inclusion in operating revenues of one-half of the "delta
revenues" resulting from Ohio Edison's Special Arrangements for Economic Development (SAED)
contracts (S.R. at 5, 89-90). Delta revenues represent the difference between revenues which would
have been collected under the applicant's tariffs and the lesser revenues collected under the SAED
economic incentive contracts which grant price concessions to encourage new and expanded load (Staff
Ex. 20, at 3). The staff recommend that the delta revenue deficiency be split evenly between the
applicant and its customers as recognition that both the company and customers benefit from the SAED
contracts through the retention of load, load growth, increased income, greater efficiency of facilities,
retained and increased employment, and increased tax revenues associated with economic recovery
initiatives (Id. at 3-4). According to staff witness Fortney, the staffs recommendation is consistent with
past Commission precedent that companies and ratepayers should share in the revenue deficiencies
associated with economic incentive [92] contracts, including Toledo Edison Co., CAse No. 86-2026-EL-
AIR (December 15, 1987) at 36 (40 percent attributed to company), and Cleveland Electric Illuminating
Co., Case No. 88-170-EL-AIR, et al. (January 31, 1989) at 18-19 (50/50 split of delta revenues) (Id. at
5). addressed the issue of the apportionment of delta revenues, Qeveian Eiectric Illu i

Ohio Edison argues that delta revenues are merely hypothetical values since, without the availability of
SAED contracts, It Is likely that many existing customers would have left the system and much new
load or growth would not have occurred (Co. Ex. 14C, at 10). The company cites to the first case in
which the Commission addressed the issue of the apportionment of delta revenues, Cleveland Electric
Iliuminatina Co., Case No. 85-675-EL-AIR (June 24, 1986), at 36, to support Its position that no
"phantom" delta revenues should be Imputed to the applicant's cost of service. The company claims
that the Commission should follow that EI decision and reject the staff's 50/50 proposal since, in this
proceeding, 100 percent of the SAED revenue is credited to the customer classes and that SAED
incremental [93] revenue covers the company's variable costs and part of its fixed costs (Tr. XXVII,
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37, 41; Co. Ex. 14C, at 9-10). Ohio Edison asserts that the Commission should not penalize the
company for making efforts to facilitate economic growth. The applicant argues that taking a portion of
SAED revenues, which would not exist at all but for the company's efforts, is inconsistent with Ohio's
efforts to attract and promote economic development.

OCC contends that a 75 percent (company) and 25 percent (customer) sharing of delta revenue
deficiencies is appropriate for this case (OCC Ex. 9, at 9). OCC witness Yankel testifled that there are
two reasons which justify OCC's recommendation. First, Mr. Yankel claims that recent declines in Ohio's
unemployment rates indicate that the need for economic incentive rates is much less than it was in the
early 1980s (Id. at 6). Second, Mr. Yankel states that the company's incremental load which has.been
stimulated by the SAED program is substantially more on-peak than the existing load of the same
customers (Id. at 7-9, AJY-1). As a final matter, Mr. Yankel proposes that in future rate cases Ohio
Edison be ordered to break out SAED customers [94] as a separate class In the company's costs of
service studies (Id. at 10).

The Commission finds that the staffs recommended treatment of the delta revenues in this proceeding
is appropriate and should be adopted. We are not persuaded by Ohio Edison's argument that sharing of
the delta revenues is inconsistent with the statewide goals of encouraging economic development in
Ohio. The Commisslon believes that a 50/50 split properly recognizes that both the company and its
customers benefit from the company's policy of providing economic incentive rates to certain customers
to retain load, encourage expansion, or attract new development In the company's service territory.
Further, this equal sharing of the SAED delta revenues is consistent with our most recent decision
which addressed the issue See CEI, Case No. 88-170-EL-AIR, suora). We also reject OCC's proposal.
One need only have attended the public statements hearings in this case to recognize that residential
and business customers alike are deeply concerned with the lack of employment opportunities and the
shrinking economic base of the areas in which they live or operate. The Commission believes that
its [95] policy encourages economic development and that the staff's treatment represents a fair
sharing of the benefits and the revenue deficiency attributable to SAED contracts.

Annualization of SAED Revenues:

In addition to its objection to the imputation of any SAED delta revenues, the applicant also disputes
the staff's method of annualizing SAED revenues in this proceeding. Staff witness Soliman testified that
the staff annualized test-year SAED incremental revenue to reflect the actual level of revenue
experienced by the company during the test year and which was expected to continue in the future
(Staff Ex. 10, at 4-7). The company claims that annualization should not be applied to SAED revenue
because of the lack of stability and certainty of the SAED contracts. If the Commission accepts the
staffs annualization of SAED revenues, the applicant argues that a corresponding increase in operating
expenses must also be included, to account for the costs needed to generate the additional kWh (Co.
Ex. 14C, at 11-13). Mr. Soliman states that the staff agrees, in theory, with the applicant's request for
a corresponding increase in O&M expenses but does not recommend an adjustment [96] because of
the staff's belief that the operating expenses recommended in this case already reflect a normal level of
operating expenses for the company (Staff Ex. 10, at 6-7).

The Commission finds that the stafPs annualization of the SAED revenues is appropriate in order to
reflect a more accurate estimate of the company's actual test-year experience and future SAED
revenues. Company witness Burg testified that, as of March 31, 1989, 64 companies had taken
advantage of SAED contracts with the potential to add $ 19 million in annual revenues (Co. Ex. 6A, at
17). Mr. Soliman pointed out, however, that the company's application reflected SAED revenue of only
$ 15.4 million (Staff Ex. 10, at 5). We believe that the staff's annualization of SAED revenues is
reasonable and should be adopted. Consistent with our adjustments regarding short-term sales and the
Perry 68 MW purchase power issues, the Commission finds that the company's operating expenses
should reflect the increased costs associated with the additional kWh caused by the staffs
annualization. Thus, as indicated by company witness Norris (Co. Ex. 14C, at 13), the Commission will
add $ 523,767 to the company's operating [97] expenses to recognize the corresponding generating
expenses associated with the staffs annualization of the SAED revenues.

Allocation of Nonjurisdictional Fuel Revenues:
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North Star daims that Ohio Edison's allocation of 88.2 percent of total fuel costs to jurisdictional
customers causes those customers to pay a disproportionate share of the company's total energy
requirements (North Star Ex. 14, at 27-30). According to North Star witness Drzemiecki, under Ohio
Edison's cost-of-service study, jurisdictional customers are responsible for 88.2 percent of fuel costs
but only 85 percent of the fuel costs which are included in the energy allocation factor. Staff witness
McDonald testified that the staff did not inciude any nonjurisdictional fuel costs in its determination of
the jurisdictional revenue requirement (Staff Ex. 11, at 17). Mr. McDonald claims, therefore, that It
would be improper to Include nonjurisdictional fuel revenues as suggested by Mr. Drzemiecki (Id.). On
brief, the company pointed out that, in computing his claimed mismatch of energy sales and fuel
expense allocations, Mr. Drzemiecki had mistakenly compared unadjusted and adjusted figures. The
applicant [98] argues that the unadjusted energy allocation factor should have been compared to the
corresponding 88.2 percent factor cited by Mr. Drzemlecki.

The Commission finds that North Star's objection on this Issue should be overruled. As both the staff
and the company indicated, Mr. Drzemlecki's analysis apparently was based on incorrect assumptions.
North Star made no attempt to refute, through cross-examination or additional testimony, Mr.
McDonald's contention that the staff had appropriately excluded nonjurisdictional fuel costs from the
jurisdictional revenue requirement. Thus, the Commission will adopt the staff's position on this issue.

Mirror CWIP Revenues:

In the company's last rate case, Case No. 87-689-EL-AIR, the Commission implemented a mirrored
CWIP surcredit tariff rider to return to customers revenues collected as a result of the Inclusion of two
projects (Mansfield-Juniper 345 kv and Sammis generator protection) in the CWIP allowance in the
company's prior rate case (84-1359-EL-AIR). This tariff rider was instituted by the Commission to effect
the so-called "mirror CWIP" provision of Section 4909.15(A)(1), Revised Code, which is intended to
credit ratepayers for [99] revenues paid as a return on any property included in rate base, prior to the
time the property Is used and useful in providing utility service. The CWIP rider expired in May of 1990,
some five months after the end of the test year in this proceeding. Since the tariff rider was in effect
during the entire test year, the staff followed the proposal set forth in the company's application (Co.
Ex. 5A, Sched. B-9; Co. Ex. 5A, Sched. E-4.1A) and deducted from rate base $ 26,837,306 associated
with the two prior CWIP projects (S.R. at Sched. 10.1) and reflected the revenue reduction resulting
from the application of the surcredit rider in the staff's base revenue annualization (S.R. at 14-15,
Sched. 3.1). Staff witness Hess testified that the effects of the mirror CWIP surcredit rider should not
be removed from the revenue requirement calculation in this case because, to do so, would represent a
post-test year adjustment (Staff Ex. 14, at 11).

IEC objected to the staff s treatment of the CWIP surcredit tariff rider on the basis that the rider will
never be applied to the base rates established in this proceeding and that the rider is not tied in any
way to the base rate valuation determined [100] in this case. According to IEC witness Barber, the
appropriate treatment in this proceeding is to determine the jurisdictional revenue requirement for this
case without regard to the surcredit rider (IEC Ex. 2, at 14). Mr. Barber contends that the effect of
returning the mirror CWIP to rate base, and increasing operating revenues by eliminating the effect of
the surcredit, is to lower the jurisdictional revenue requirement by more than $ 1 million (Id.). IEC
claims that the post-test year adjustment argument posited by the staff and the company is incorrect
since IEC's recommendation does not attempt to adjust test-year operating income based on a change
in costs occurring after the test year. According to IEC, the fact that the mirror CWIP surcredit rider
was In place during the test year has nothing to do with establishing the appropriate level of rates to be
charged after the rider expires. Rather, IEC argues that the level of the surcredit turned on the
deduction of mirror CWIP from rate base in Case No. 87-689-EL-AIR, and the Commission's order in
that case satisfied the requirements of Section 4909.15(A)(1), Revised Code.

The Commission finds that IEC's proposal should [101] be adopted. We are not persuaded by the
arguments that this recommendation violates the test-year concept since the CWIP surcredit rider wili
not be in effect for any part of the period for which rates are In effect. Further, the elimination of the
rider was a known and measurable event during the test year and at the time the company filed its
application. Thus, although the CWIP rider was in effect during the entire test year, its expiration prior
to the issuance of this order creates the type of "anomaly" which makes the test year unrepresentative
for ratemaking purposes. S,ê Board of Commissioners v. Pub. Util. Comm., 1 Ohio St. 3d 125, at 127
(1982); Consumers' Counsel v. Pub. Util. Comm., 67 Ohio St. 2d 153, at 166 (1981). As IEC points out
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on brief, this mirror CWIP adjustment is comparable to the Commission's consistent use in rate cases of
the latest-known fuel component portion of the EFC rate, even if the new fuel component is established
after the test year. S^e Ohio Power Co., Case No. 85-726-EL-AIR (July 10, 1986). The Commission
believes that IEC witness Barber's recommendation represents the appropriate treatment of the mirror
CWIP tariff [102] rider revenues in this proceeding and, accordingly, it shall be adopted. Further, the
appropriate mirror CWIP amount should be added to rate base.

Perry Depreciation Exoense:

Ohio Edison objected to the staff's calculation of nuclear fuel disposal costs and the staff s use of units-
of-production depreciation for the Perry plant. Specifically, the company claimed that the staff had
incorrectly calculated the Perry depreciation factor and the plant's capacity factor (thereby causing an
incorrect calculation of the nuclear fuel disposal cost), and that straight-line depreciation should be
used to eliminate the types of errors Inherent in the units-of-production method (Co. Ex. 9C, at 21-26;
Co. Ex. 12C, at 10-12).

Staff witness Kotting agreed with the company that the Staff Report had incorrectly inciuded the effects
of a refueling outage in calculating Perry generation and, accordingly, updated the available operating
hours from 7,080 to 8,760 and the capacity factor from 71.7 percent to 72.7 percent (Staff Ex. 12, at
CK-6; Tr. XXII, 142, 146). Mr. Kotting indicated that, consistent with these changes, Perry generation
would increase from 1,837,536 MWh to 2,273,562 MWh (Tr. [103] XXII, 142). According to Mr.
Kotting, these changes would result in Perry depreciation expense of $ 26,926,601 and a nuclear fuel
disposal adjustment cost of $ 1,045,531 (Staff Ex. 12, at CK-3, CK-4; Tr. XXII, 143). These changes
are consistent with Ohio Edison's testimony, assuming the use of the units-of-production method for
Perry depreciation.

The staff does not agree, however, with the company's proposal to use straight-line depreciation. Mr.
Kotting indicated that the mathematical errors contained in the Staff Report are not evidence of any
inherent deficiencies with the units-of-production method, as claimed by the company (Staff Ex. 12, at
16-17). Mr. Kotting also claims that the company's concerns about different depreciation factors being
used for the different owners of the Perry plant are unfounded since, the next time the Centerior
companies file a rate case, their depreciation factor will also be subject to recalculation (Id. at 18). Mr.
Kotting notes that Ohio Edison should be more concerned with the inconsistency which would occur if
Its depreciation rate was calculated using the straight-line method while the other owners were using
units-of-production ( [104] Id.).

OCC does not dispute the staff's use of units-of-production depreciation for Perry but contends that the
72.7 percent capacity factor used by the company and the staff Is unrepresentative, considering Perry's
generating history. OCC asserts that the appropriate capacity factor for calculating Perry depreciation
should be 62.2 percent, based on the most recent 18-month period of actual data (including the test
year) from July 1988 through December 1989 (OCC Ex. 20). OCC claims that the use of historical,
rather than forecasted, data is consistent with the stafi's position in prior cases and more accurateiy
represents the performance of the Perry plant.

The Commission finds that the stafPs position should be adopted for purposes of determining the
proper depreciation rate for Perry, as well as for the calculation of nuclear fuel disposal cost. We are
not persuaded by the company's arguments that straight-line depreciation should be used for the Perry
plant. As staff witness Kotting pointed out, an equal number of assumptions must be employed with
the straight-line method as with units-of-production and the errors contained in the Staff Report were
simply minor miscalculations, [105] rather than indications of flaws with the units-of-production
method (Staff Ex. 12, at 16-18). Indeed, company witness Byrd agreed that, to the extent the
underlying assumptions used for either method were incorrect, the resulting depreciation result would
also be incorrect (Tr. VII, 197-198). Further, the Commission beiieves that it would be inappropriate for
Ohio Edison to use straight-line depreciation while the other owners of Perry are required to use the
unit-of-production method. Finally, the Commission notes that there is no evidence in the record upon
which an appropriate straight-line depreciation calculation could be made. For all of these reasons, the
Commission finds that the units-of-production method should be used in this proceeding for
determining Perry depreciation.
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Regarding OCC's contention that a 62.6 percent capacity factor should be used, the Commission
believes that the 18-month period chosen by OCC is less representative of Perry generating capability
than the factor proposed by the staff and the company. OCC fails to consider that the refueling outage
contained in its historical period was more than twice as long as refueling outages scheduled for
subsequent [106] years (See OCC Ex. 65). Additionally, if the refueling outage contained in OCC's
historical sample is removed, only two months of the remaining 13 months show capacity factors less
than 72.7 percent, and the last five months of the test year show that Perry operated at an average
capacity factor of 96.6 percent (See OCC Ex. 20). Clearly, a forward looking analysis of the Perry
plant's expected future operating performance, based on recent historical data, supports the use of the
72.7 percent capacity factor. We find, therefore, thatthe Perry depreciation expense and nuclear fuel
disposal costs calculated by the staff in Revised Schedules 9.3a and 3.18 should be adopted in this
proceeding.

Perry 13udget Ex. {^ensr, Adiustment:

The staff has recommended that the test-year expenses budgeted by the company for operating costs
at the Perry plant be reduced by a jurisdictional amount of $ 3,576,782 (S.R. at 10, Sched. 3.28). The
staff's adjustment reflects the difference between the preliminarv six months estimated budget, which
was used by the company, and the final Perry budget from the plant operators (Id.). Staff witness Hess
testified that the staff prefers [107] to use final budgets over preliminary budgets because the staff
"does not believe that preliminary budgets reflect an expected level of operating and maintenance
costs" (Staff Ex. 14, at 5).

The applicant submits that it rejected using the fsnal budget In its updated filing in this case because
the preliminary budget "reflected a more realistic level of operating expenditures for the July through
December period" (Co. Ex. 12C, at 19). According to company witness Hall, the actual year-end
expenditures for Perry O&M were $ 5,305,566 over the preliminary budget and $ 14,048,937 over the
flnal budget ( Id.). Thus, Ohio Edison cialms that the preliminary budget should be adopted because it is
more reflective of the company's actual level of expenditures than the final Perry budget, which the
staff recommends be used.

Normaily, the Commission would agree with the stafPs position that afinai budget is preferable to a
preliminary budget since the final budget would tend to be more accurate and reliable than a
preliminary budget. In this case, however, the applicant has shown that, in preparing its updated filing,
the preliminary budget was chosen because expenditures during the first [108] six months of the test
year were much closer to the preliminary budget than the final budget submitted by the plant
operators. Indeed, when actual figures became available for Perry O&M during the test year, they
reflected a level of expenditures nearly $ 9 million closer to the preliminary budget, compared to the
final budget. Under these circumstances, the Commission agrees with the applicant that the staff's
recommendation to use the final Perry budget was inappropriate. Accordingly, the company's objection
on this issue will be sustained.

Nuclear Decommissionina Ex nense:

At the hearing in this proceeding, the attorney examiner granted OCC's motion to strike (joined by the
staff) a portion of company witness Byrd's prefiled testimony regarding an alleged miscalculation in the
Staff Report on nuclear decommissioning costs, on the basis that the applicant had failed to pose an
objection to the Staff Report on this issue (Tr. VII, 56-58). Following the attorney examiner's ruling,
company counsel made an offer of proof of the stricken testimony and, on brief, the applicant urges the
Commission to consider Mr. Byrd's testimony on this issue (Co. Initial Br. at 80-82). On [109] June
5, 1990, the staff filed a motion to strike the section of the company's brief dealing with the stricken
testimony.

While the Commission does not consider it necessary to strike the portion of the company's brief cited
by the staff, we do find that the examiner's ruling was correct pursuant to Rule 4901-1-28, O.A.C., and
Commission precedent. The Commission is not persuaded by the company's argument that the staff
and the other parties were put on notice of the applicant's position through Its pre-filed post-Staff
Report testimony. Were the Commission to accept the company's logic, it would render Rule 4901-1-
28, O.A.C., essentially meaningless. As we noted in Columbia Gas II, su ra, at 50, "Rule 4901-1-28,
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O.A.C., states that the objections to the Staff Report by the parties frame the issues in the
proceeding". Accordingly, the Commission will not reconsider or reinstate the stricken testimony.

Centerior Audit Savinas:

IEC objected to the staff`s failure to consider savings related to the Perry plant, which may be identified
in the management audit of the Centerior Energy Corporation pursuant to the stipulation adopted in
Cleveland Eiectric IllunatinqCo. [110] , Case No. 88-170-EL-AIR, et al. (January 31, 1989). Under
the terms of the stipulation in the CEI case, the management auditor, Cresap, was to identify targeted
levels of annual savings for Centerior's operations. On May 7, 1990, the Audit Advisory Panel for the
Centerior audit filed, in Case No. 89-498-EL-COI (In the Ma te_r_of the Commission's Consideratjon of
Matters Related to the Stioulation Aonroved in Recent Cases jnvolvinu Cleveiand Electric Il(Uminatina
Co. and Toledo Edison Co.), the Cresap preliminary report and an agreement, dated April 26, 1990,
between Centerior, OCC, and IEC which, among other things, Identifies certain O&M cost savings for
the Centerior companies. On the final day of hearing, the attorney examiner took administrative notice
of the entries and orders issued in Case No. 89-498-EL-COI, as well as the April 26, 1990 agreement
filed in that docket (Tr. XXIX, 64-66).

IEC argues that since Cresap identified specific cost savings which can be achieved by the owners of
the Perry plant, since Cresap reviewed a time period which incorporates the test year in this case as
the basis of the audit recommendations, and since Centerior, IEC, and OCC have [111] reached an
agreement that a certain level of cost savings will, in fact, be achieved, the Commission should
consider these savings in setting the level of Perry O&M expenses in this proceeding (IEC Ex. 4, at 13;
Tr. XVII, 41). On cross-examination by IEC, staff witness DeVore testified that Cresap had estimated
the non-Centerior owners' (Ohio Edison, Pennsylvania Power, and Duquesne Light) share of the Perry
O&M savings to be $ 10.3 million (Tr. XXVII, 78). The staff disagrees, however, with IEC's claim that
test-year expenses in this case should be adjusted to reflect any cost savings identified by the Cresap
audit. According to Mr. Hess and Mr. DeVore, IEC's proposal represents an out of test-year adjustment
because any savings associated with the audit will not occur until 1990 and 1991 (Staff Ex. 14, at 5;
Tr. XXIII, 142-143; Tr. XXVII, 74).

Ohio Edison also opposes any adjustment to Perry operating expenses based on the Centerior
management audit. The applicant argues there is no evidence in the record which would identify
savings related to the test year or, in fact, what level of savings would be attributable to Ohio Edison.
The company claims that there is no certainty [112] that the savings will occur as the auditor
estimates and whatever savings do occur will take effect after the test year (Tr. XXVII, 83-84, 86-87).

The Commission agrees with the staff and the company that no adjustment should be made to Perry
O&M in this proceeding based on the preliminary findings of the Cresap audit. Even if Cresap based its
findings on Perry expenses during the test year (which is not at all clear from the record - See Tr.
XXVII, 76), any savings which may be realized will not occur until well after the test year and
adjustments based on those savings would clearly be violative of the test-year concept since, at this
point, the savings are too speculative to quantify accurately. See Ohio Water Service Co. v. Pub. Util.
Comm., 3 Ohio St. 3d 1 (1983); Consumers' Counsel v. Pub. Util. Comm., 67 Ohio St. 2d 372 (1981).
Assuming that the Commission could make adjustments based on the Cresap audit without violating
the test-year concept, the record is devoid of any evidence upon which to make such an adjustment.
IEC did not produce a witness who could identify savings attributable to Ohio Edison and the only
witness with specific knowledge of the [113] Centerior audit, staff witness DeVore, was unable to
state what level of the targeted savings would be specifically associated with Ohio Edison. Thus, the
Cresap audit provides no basis for the Commission to adjust Perry O&M in this proceeding.

Bgaver Valley AdministMtive and General IA&Ql Rebiiling:

Original billings to Ohio Edison from Duquesne Light for Beaver Valley Units 1 and 2 A&G expenses
were incorrect. In September 1989, Duquesne Light issued revised billings to Ohio Edison for the period
of July 1983 through December 1988 (OCC Ex. 2, at 15). This underbilling was due to Duquesne's use
of an incorrect expense ratio for bills rendered to the company (Tr. IV, 115). OCC witness Hixon
recommends that a jurisdictional exclusion of $ 4,999,908 be made to the company's cost of service
because the rebillings, although paid by the company in the test year, represent an attempt by Ohio
Edison to retroactively recover expenses associated with periods prior to the test year (OCC Ex. 2, at
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16-17). In the alternative, Ms. Hixon stated that, if the Commission adopts the staff's three-year
amortization proposal, certain adjustments should be made to the staff`s calculations contained [£14]
in the Staff Report (Id at 17-18).

The staff proposes to amortize the Beaver Valley A&G rebilling expenses over a three-year period (S.R.
at 10 and Sched. 3.27). Staff witness Meridith testified that the staff agreed with the adjustments to
the staff s Schedule 3.27 proposed by Ms. Hixon (Staff Ex. 6, at 6-7). The staff disagrees, however,
with OCC's recommendation that the A&G rebiliing expenses be totally excluded from the applicant's
cost of service. Mr. Meridith stated that the expenses should not be excluded because discovery and
notification of the error occurred during the test year, rateayers have benefited from not having
previously paid for these underbillings, and the applicant would likely have recovered these expenses in
prior rate cases if it had been aware of the correct level of expenses (Id.) at 7-8).

Ohio Edison did not present a witness on this issue but agrees with the adjustment to Schedule 3,27,
proposed by Ms. Hixon, and agrees with the staff's recommendation to amortize the rebillings over
three years (Co. Reply Br. at 60). Like the staff, the company opposes OCC's proposal to completely
exclude the rebilling costs. The company argues that the [115] relevant time period to consider, for
ratemaking purposes, is the year in which the expenses were incurred.

The Commission flnds that the Beaver Valley A&G expenses should be excluded from the applicant's
cost of service in this proceeding. We are not persuaded by the arguments set forth by the company
and the staff that, because the rebilling expense was incurred during the test year, the Commission
must necessarily pass those costs through to ratepayers. While the test year is the period examined by
the Commission to determine an appropriate level of the applicant's revenues and expenses, if the test
year is found to be unrepresentative, the Commission will make adjustments to reflect a more
representative ievei, The Commission believes that the A&G rebilling expenses, while incurred during
the test year, represent a one-time event since, presumably, Ohio Edison does not expect to incur
expenses related to Beaver Valley A&G underbillings in future years. Given the fact that these rebilling
expenses reflect a one-time adjustment, not reflective of a normal test-year level of expense, the
Commission must deny Inclusion of those expenses in the applicant's cost of service. Our [116]
decision is consistent with Toledo Edison Co., Case No. 79-143-EL-AIR (February 29, 1980). In that
case, the applicant utility sought to amortize, over two years, costs related to a property tax surcharge
which had not been included in its prior rate case. The Commission denied inclusion of the expenses in
Toledo Edison's cost of service finding: ". . . this Item represents a one-time charge which cannot
properly be reflected in future rates. 9hio Edison Co., Case No. 78-1567-EL-AIR (January 30, 1980).
Just as the Commission will not order the refund of anticipated expenses which are not actually
incurred, it will not increase future rates to reflect unanticipated expenses which have been incurred in
the past." Toledo Edison, r at 29. Although the applicant has sought to distinguish Toiedo Edison,
sugra, on the basis that the A&G rebilling represents an adjustment to costs that will be incurred in the
future, there has been no allegation that the Toledo Edison decision was erroneous. Further, we do not
find the company's distinction to be relevant. While some level of Beaver Valley A&G expenses will
certainly be incurred by Ohio Edison in future [117] years, the lump-sum rebilled expenses for
underbilled amounts between 1983 and 1988 clearly reflect the "one-time" type of expense which we
excluded in Toledo Edison. Nor are we persuaded by the arguments raised by the staff on this Issue.
Despite the staff's contention to the contrary, the Commission must consider the period when the
services were rendered, not just when the costs related to those services were incurred. See Section
4909.15(A)(4), Revised Code. The Commission finds that the company has failed to sustain its burden
of proof on this issue and, thus, the Beaver Valley A&G rebilled expenses must be excluded from cost
of service.

CompAn^!; j^se and Line i osses:

A portion of the electricity generated by Ohio Edison's system is accounted for as company use and line
loss. The company use and line loss estimate represents the difference between electricity generated
and electricity sold. This estimate is used in the calculation of test-year fuel expense. The applicant has
reflected 1,693,772 MWh for company use and line loss and has estimated a loss factor of 11.47
percent for the secondary service level for 1989 (OCC Ex. 1, at 23-24). For off-system [118] sales,
the company has assumed a zero percent loss factor (Id.). The staff reviewed these loss factor
estimates and found them to be reasonable (Staff Ex. 13, at 12-13).
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OCC contends that the company's line loss estimate is over-stated. According to OCC witness Effron,
the company's actual experience for the 12 months ended June 30, 1989, resulted in a secondary
service loss factor of 10.49 percent (OCC Ex. 1, at 24). Mr. Effron also claims that Ohio Edison has
improperly allocated losses between jurisdictional and off-system sales by assuming a zero percent loss
factor for off-system sales I(_d. at 25). OCC recommends that the off-system sales loss factor be
assumed to be three percent, consistent with the company's transmission service loss factor.

The Commission concludes that the company has failed to meet Its burden of proof that the line loss
factors of 11.47 percent for the secondary service level and zero for off-system sales are reasonable.
OCC presented evidence that the most recent actual line losses for secondary.service, for the 12
months ended June 30, 1989 (which includes the first six months of the test year), averaged 10.49
percent. Not only did the company [119] not present any evidence to rebut OCC, it did no cross-
examination of Mr. Effron on this issue. Staff witness Tucker testified that the staff found the
company's 11.47 percent line loss figure to be "reasonable" and recommends that it be adopted (Staff
Ex. 13, at 12). Mr. Tucker admitted, however, that OCC's proposed 10.49 percent line loss figure Is
representative of the actual line loss figures for the first six months of the test year and that, if the loss
factors continued for the remainder of the test year at a comparable level, the actual loss factor for
1989 would be closer to 10.49 percent than 11.47 percent (Tr. XXII, 85, 91). Mr. Tucker also conceded
that he did no investigation to determine the reasonableness of the 11.47 percent loss factor or
whether the actual loss factor had Increased during the last six months of the test year (Id. at 90-91).
The Commission addressed virtually the same Issue in Ohio Power Co., Case No. 85-726-EL-AIR (July
10, 1986). In that case, the applicant proposed an estimated test-year line loss factor of 9.44 percent.
OCC recommended that the loss factor be reduced to reflect the company's actual experience of 8.4
percent. The [120] Commission found that the company had failed to rebut OCC's evidence and that
the company's estimate was overstated. The Commission concluded that the latest known actual loss
factor for the preceding 12 months should be used to set the appropriate line loss factor. Ohio Power,
supra, at 37-38. We agree with OCC that the secondary service level line loss factor should reflect the
most representative level for the test year. The company, having failed to rebut OCC's evidence or offer
any explanation why the 11.47 percent loss factor Is more representative of test-year experience, has
clearly not met its burden of proof on this issue. Accordingly, we will adopt the 10.49 percent loss
factor proposed by Mr. Effron.

The applicant has also failed to rebut Mr. Effron's recommendation that the loss factor for off-system
sales should be calculated at three percent, rather than zero. The basis of the staffs and the company's
contention that the zero line loss factor is reasonable is that "losses are less on off-system sales
because interconnections are generally closer than load centers to generation" (Staff Ex. 13, at 13; See
OCC Ex. 1, at 25). Although Mr. Tucker testifled [121] that he did not believe the off-system line
losses were anywhere near three percent, he also stated that he did not believe the loss factor was
zero and that the company had not supported the zero loss factor (Staff Ex. 13, at 13; Tr. XXII, 76,
94). Despite Mr. Tucker's admission that the line losses are not zero, the staff still recommends that
the Commission adopt the company's position of zero line loss for off-system sales. The Commission
declines to do so. Mr. Effron based his three percent line loss factor on the same loss factor which the
company uses for transmission service and the company failed to offer any testimony on the
inappropriateness of Mr. Effron's proposal. While Mr. Effron's proposal to adopt a three percent line loss
factor is somewhat speculative, there is no support in the record for the Commission to accept a zero
loss factor. Mr. Tucker believes that the off-system losses are "much closer" to zero than three percent,
but he has offered no evidence to support an alternative loss factor in this proceeding. As with the
secondary service line loss factor, the Commission finds that the applicant has failed to sustain its
burden of proof that its proposed [122] zero loss factor is reasonable. The Commission will, therefore,
adopt OCC's recommendation to adjust jurisdictional line losses.

Advertising Expense:

The recovery of advertising costs by an Ohio public utility Is governed by the standards set forth in
Cleveland v. Pub. Util. Comm., 63 Ohio St. 2d 62 (1980). In that case, the Ohio Supreme Court found
that utilities engage in four basic types of advertising: institutional, promotional, consumer
informational, and conservational. Institutional advertising is "designed to enhance or preserve the
corporate image of the utility, and to present it in a favorable light . . . " . Promotional advertising Is
"designed to obtain new utility customers, to increase usage by present customers, or to encourage .,

one form of energy in preference to another .,.". Consumer or Informational advertising is
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"designed to inform the consumer of rates, charges and conditions of service, of benefits and savings
available to the consumer; [and] of proper safety precautions and emergency procedures and similar
matters ...". Conservational advertising is "designed to inform the consumer of the means whereby
he can conserve energy and [123] reduce his usage, and seeks to encourage him to adopt those
means". Cleveland, supra, at 70-71. The court held that costs associated with informational or
conservational advertising were recoverable because those advertisements provide "obvious" direct,
primary benefits to consumers. Id. at 71. With regard to promotional and institutional advertising,
however, the court stated that similar benefits were not readily apparent and that such advertising
expenses must be disallowed, "unless the utility can clearly demonstrate a direct, primary benefit to its
customers from such ads". Id. at 72-73.

Ohio Edison objects to the staff's exclusion of $ 1,713,373 in advertising costs which the staff claims
are associated with advertisements which are promotional or institutional in nature (Co. Obj. 21; Staff
Ex. 7, at 4-8). As an example, the company claims that its ads referring to The Electric Decision Maker
and its "Gatekeeper" and "Crime Watch" programs are primarily designed to provide lnformation or
promote conservation.

OCC argues that the staff's advertising exclusions do not go far enough and recommends an additional
exclusion of $ 1,228,061 for a total disallowance [124] of $ 2,941,434. According to OCC, ads such as
"Six Points" (OCC Ex. 4A, at 408) and "Kosar Quality #2" (OCC Ex. 4A, at 461) should also have been
excluded by the staff because they are intended to promote the purchase of electric heat pumps and
furnaces, as well as promoting the increased usage of electricity.

Staff witness Habib testified that the staff reviewed each of the ads proposed by the company and used
the "dominant message of the advertisement" test to determine which ads met the standards set forth
in Cleveland v. Pub. Utit. Comm., supra (Staff Ex. 7, at 5-6). Mr Habib indicated that, while the ads
cited by OCC may have been partially promotional or institutional, the predominant message were of
an informational or conservational nature and, therefore, should not be excluded from the company's
cost of service in this case (Id. at 8). Staff witness Hess testified that line 21 of Mr. Habib's Exhibit MH-
1a should be deleted to remedy a duplication of EEI media dues (Tr. XXIII, 115-116). The Commission
agrees with Mr. Hess and finds that line 21 should be deleted from Mr. Habib's Exhibit MH-la.

The Commission finds that the company's and staff s positions should [123] be rejected and OCC's
recommended exclusion should be adopted, subject to slight modification. As noted in Columbia Gas II
at 37, the "dominant message of the advertisement" test has been adopted by the Commission to
determine which ads comply with the court's standard in Cleveland, supra. Under this test, if the
dominant message of the advertisement is informational or conservational, the dollars assoclated with
the advertisement are fully includable. In all other instances, however, nothing is Included as an
allowable expense. We believe that the dominant message of only two of the advertisements contained
in OCC Exhibit 4A may be considered informational or conservational. These two advertisements, on
pages 428 and 703 of OCC Exhibit 4A, are directed towards enhancing economic development in Ohio
Edison's service territory. The Commission has previously found that such ads are beneficial to
ratepayers because their purpose is to attract new industry to locate in the company's service territory
and to encourage existing businesses to remain in the area. See Ohio Edison Co., Case No. 84-1359-
EL-AIR (October 29, 1985) at 28-29. Thus, the cost of those two [126] advertisements should be
removed from the exclusion recommended by OCC. None of the other advertisements contained in OCC
Exhibit 4A exhibit a direct, primary benefit to Ohio Edison's customers. White a few customers may
derive some benefit from the programs or products advertised by the company, we do not believe that
fact alone Is sufficient to allow inclusion of those advertising costs pursuant to the court's standard in
the Cleveland case. Accordingly, the Commission will grant OCC's Objections 34 and 35, to the extent
described above.

Demonstration and Selling Expense:

The staff excluded from test-year operating expenses demonstration and selling expenses charged to
Account 912 (S.R. at 9). Staff witness Habib testified that these expenses were excluded because they
were related to promotional activities (Staff Ex. 7, at 8-9). Although Ohio Edison filed an objection to
the staff's exclusion of these expenses, the company did not cross-examine Mr. Habib on this issue or
address it on brief. Thus, the Commission finds that the demonstration and selling expenses exclusion
recommended by the staff should be adopted and the company's objection overruled.
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Ohio Edison originally estimated rate case expense of $ 46,770 for this proceeding which the staff
recommended be amortized over a three-year period (S.R. at 212, Sched. 3.17). The company
objected to the staff s understatement of rate case expense as not reflecting the costs incurred by Ohio
Edison for outside legal counsel and retained experts (Co. Obj. 23). In his post-staff report testimony,
company witness Flower updated the estimated rate case expense to $ 1,115,000 ($ 525,000 for
outside legal fees $ 520,000 for consultants, and $ 70,000 for other expenses) (Co. Ex. 10B, Att. E).
Mr. Flower explained that the substantial increase was due to the fact that the company retained
outside legal counsel and an outside consulting firm in December 1989 to assist in preparing and
presenting this case (k.; Tr. V, 160-161). Mr. Flower indicated that outside counsel and consultants
were necessary primarily because of the extensiveness of the depositions and interrogatories involved
(Tr. V, 102).

OCC made its usual objection to the staffs failure to exclude all rate case expense (OCC Obj. 36), and
IEC objected to the staffs recommendation that the Commission review the [128] company's late-
filed rate case expense exhibit before establishing a reasonable allowance for rate case expense in this
case (IEC Obj. 17). Staff witness Hess testified that Ohio Edison's updated rate case expense of $
1,115,000 was "the largest estimate of a rate case expense In recent history" and "seems to be a little
high" (Staff Ex. 14, at 3).

On May 24, 1990, the company submitted its late-filed Exhibit 21, which quantifies Ohio Edison's most
recent estimate of rate case expenses in this proceeding. According to this exhibit, the company now
seeks to recover a total of $ 1,446,850 for rate case expense, including $ 647,084 for outside legal
services and $ 591,429 for outside consultants. On brief, the staff argues that the company's rate case
expense request is "patently unreasonable" and that the Commission should reduce the company's
request by half (to $ 723,425) and amortize that amount over three years (Staff Br. at 27).

The Commission has consistently found that the preparation, filing, and prosecution of a rate case is an
ordinary and necessary feature of utility operation and, as such, must be recognized in the expenses
allowed. See Ohio Power Co.,. Case No. [129] 81-782-EL-AIR (July 14, 1982) at 27. Consistent with
that principle, the Commission has traditionally permitted the inclusion of a reasonable amount for this
expense. Columbia Gas II, supra, at 39. In Cleveland Electric Iiluminatino Co., Case No. 86-2025-EL-
AIR (December 16, 1987) at 74-75, the Commission allowed CEI to recover $ 519,000 in rate case
expense for a proceeding In which the hearing spanned nearly two months. In that case, however, we
noted our "continuing concern over the magnitude of the rate case expense Incurred by CEI ...°. Id.
at 75. Having reviewed the applicant's request in this proceeding, the Commission agrees with the staff
that the amount of requested rate case expense is unreasonable. We believe that the CEI case provides
a measure of comparison for this case and, accordingly, we will limit Ohio Edison's recovery of rate
case expense to $ 520,000, amortized over three years. While the Commission recognizes the
complexity and volume of issues and discovery matters in this case, we are also aware that the
principal components of the claimed rate case expenditures are related to fees for outside counsel and
consultants; neither [130] of which were retained until December 1989. We believe that $ 520,000
more accurately reflects the level of rate case expense permitted in past cases, while still recognized
the complexity and length of this proceeding. The Commission is concerned with the magnitude of Ohio
Edison's requested rate case expense in this proceeding and, accordingly, directs the company, in its
next rate case, to provide an explanation of the efforts of its management to control those costs and to
assure that such costs are reasonable.

EEI Expenses:

In the Staff Report, the staff recommended that a portion of the assessments paid by Ohio Edison to
the Edison Electric Institute (EEI) during the test year be excluded (S.R. at 214, Sched. 3.19). Ohio
Edison objected to the staff s exclusion of expenses for EEI dues ($ 105,512) and expenses related to
the Three Mile Island clean-up project ($ 325,197) while OCC objected to the staffs failure to exclude
an appropriate percentage of the company's Media Communication Fund expenses.

OCC witness Chan testified that the staffs adjustment for EEI expenses related to the Media
Communication Fund should have been based upon the 1988 NARUC Reoort of the [131] Committee
on EEI Oversi^t, rather than the 1986 version of the report which the staff used in the Staff Report
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(OCC Ex. 6, at 6-7). Staff witness Carr agreed that the 1988 report should have been used and
adopted Mr. Chan's recommendation (Staff Ex. 3, at 3-4). In adopting the 1988 NARUC report, Mr. Carr
increased the percentage exclusion from 7.05 percent to 77.88 percent for the Media Communication
Fund expense, as recommended by Mr. Chan, but also made downward adjustments in the exclusion
for EEI Dues, Solid Waste Activities, and Air Regulatory Group (Staff Ex. 3, at Ex. DPC-1). Thus, Mr.
Carr's total recommended adjustment amounts to a $ 394,738 exclusion as opposed to the $ 393,387
originally recommended in the Staff Report.

The Commission finds the staff s position to be reasonable and will exclude $ 394,738 from the
company's proposed cost of service. This amount Includes the $ 325,197 expense for the Three Mile
Island clean-up which the Commission is excluding consistent with prior decisions. Seg Cleveland
Electric Iliuminating Co., Case No. 86-2025-EL-AIR (December 16, 1987) at 79-80).

Akron Area Cornorate Challenae Exnensgs:

OCC witness Chan testified [132] that $ 14,000 in expenses related to the Akron Area Corporate
Challenge program should have been excluded from Ohio Edison's cost of service (OCC Ex. 7, at 8,
RKC-3). Staff witness Carr agreed with OCC that the company's contribution to this program is not
related to necessary utility functions and customers received no direct, primary benefit (Staff Ex. 3, at
4). The company claims that these costs should be included because the program contributes to
employee health, morale, and performance and, thus, is beneficial to the company and its customers.

The Commission agrees with OCC and the staff that the expenses associated with the Akron Area
Corporate Challenge should be excluded from the company's test-year operating expenses since they
are not related to providing utility service and customers derive no direct, primary benefit from Ohio
Edison's participation in the program. Accordingly, the jurisdictional amount of $ 12,238 should be
excluded from the company's operating expenses.

Emolovee Membershio and Emolovee Club Ex ep_,nses:

OCC witness Chan submitted testimony indicating that $ 1,526 for employee membership dues
(Account 930.2) and $ 37,000 for employee club benefits [133] (Account 926.50) should be excluded
from the company's test-year expenses because the costs are not related to the provision of utility
service (OCC Ex. 7, at 9-11, RKC-4). Staff witness Zleg testified that the staff agreed in principle with
OCC that membership fees which do not result in direct benefits to ratepayers should be eliminated
(Staff Ex. 5, at 5). Mr. Zieg stated, however, that the staff did not discover the inclusion of any such
expenses and, therefore, the staff disagreed with OCC's proposal to exclude the amount contained in
Account 926.50. The staff did not address OCC's recommendation regarding Account 930.2 and Ohio
Edison did not submit testimony on this issue. On cross-examination, Mr. Zieg testified that the staff
did not do an "in-depth review" of the expenses related to employee memberships or club expenses
and, thus, he could not recommend an exclusion without such an analysis (Tr. XXIII, 147).

On brief, both the company and the staff attack the credibility of Mr. Chan's analysis, arguing that his
recommendation should be accorded no weight because his review of these expenses was limited to
looking at the names of the associations Mr. Chan claims should [134] be excluded. Staff argues that
"OCC has failed to prove that the expenses charged to company Accounts 930.2 and 926.50 do not
primarily and directly benefit ratepayers" (Staff i3r. at 33). The Commission notes, first, that it is the
applicant which bears the burden of proving the reasonableness of its expenditures and the company
presented no testimony on this issue. Next, while the staff is critical of Mr. Chan's analysis, the stafPs
review was apparently even less comprehensive than Mr. Chan's (See Tr. XXIII, 141-151). Accordingly,
the Commission finds that the expenses identiPied by Mr. Chan should be excluded from Ohio Edison's
test-year operating expenses, as adjusted on a jurisdictional basis.

Research and Develooment Ex®ense:

Ohio Edison seeks to recover in this case $ 5,607,230 for total company research and development
(R&D) expense. OCC does not dispute the company's entitlement to recover $ 4,405,220 for the
company's EPRI research subscription. OCC does recommend, however, that the balance of Ohio
Edison's claimed expense for other R&D, $ 1,202,010, should be reduced to $ 703,518 to reflect the
company's actual experience for R&D expense during the test [135] year, rather than six months
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actual and six months budgeted data used by the company (OCC Ex. 2, at 8-11). The staff has not
recommended any adjustments to the amount proposed by the company. Staff witness Zieg stated
that, as a policy, staff "does not recommend selective adjustments to whole budgets when actual
experience has later been discovered to vary" (Staff Ex. 5, at 4). Ohio Edison presented no testimony
on this issue but, on brief, argues that OCC's position is a selective adjustment of a budgeted expense
to actual experience which is inconsistent with OCC's position for other operating costs (Co. Initial Br.
at 94).

In Columbia Gas I, at 42-43, the Commission addressed a similar set of circumstances related to the
applicant's claim for corporate insuranceexpenses. In that case, the Commission adopted OCC's
recommendation that actual, rather than forecasted expenses, should be used since Columbia had
failed to "respond to the issue by providing an explanation for the higher than normal estimated July
payments and for the 24% difference between estimated and actual test period expenses" (Id. at 43).

The Commission finds that the company has failed to sustain its [136] burden of proof on this issue.
While OCC's claim that the test-period estimate is excessive in comparison to the actual expenses
incurred may not, in and of itself, be sufficient to prevail on this Issue, Ohio Edison has not provided
any evidence to explain this difference. Thus, consistent with Columbia Gas I, the Commission wiii
adopt OCC's recommendation on this issue.

The Commission would note that a substantial amount of funds are being included in operating
expenses to allow the applicant to recover the cost of its membership In EPRI. The Commission expects
the company to use the funds to continue its membership.

Injuries and Damaoes Exaense:

Ohio Edison proposes to include $ 5,346,493 for injuries and damages (I&D) expense based on six
months actual and six months budgeted data. OCC witness Hixon recommends adjusting the
company's six and six proposal to reflect Ohio Edison's actual operating experience during the test year
of $ 4,098,668 (OCC Ex. 2, at 12-14). Ms. Hixon claims that the company's actual I&D expense was
less than anticipated during the test year due to the settlement of court cases for less than previously
estimated and because of a refund of [137] paid premiums from the company's insurer (Id. at 13).
As with the prior issue, staff witness Habib claims that OCC's recommendation should be rejected
because it represents a selective adjustment to the overall budget (Staff Ex. 7, at 11). The company,
while presenting no testimony on this issue, agrees with the staff that OCC's proposal to adjust to
actual expenses is an inconsistent selective adjustment (Co. Initial Br. at 94).

The Commission again notes that the company has the burden of proof in this case. The Commission
finds that Ohio Edison has a responsibility to provide an explanation for the difference between the
estimated and actual test period expenses. OCC has raised a question regarding the reasonableness of
a forecasted expense and it is not sufficient for the company to sustain its burden by simpiy claiming
that OCC has made a selective adjustment. The Commission will, therefore, adopt OCC's
recommendation on this issue.

FERC Account 908 - Customer Assistance Costs:

Ohio Edison charges to FERC Account 908, Customer Assistance Expense, costs for activities which
provide instruction or assistance to customers with the objective being to educate and
encourage [138] the safe, efficient, and economical use of electrical services and equipment (Co. Ex.
12C, at 39-40). The company has included a jurisdictional amount of $ 11,469,494 for recovery in this
case (id. at 39). The staff proposes to exclude $ 1,561,849 (jurisdictional) from this account which it
believes to be promotionai or institutional (Staff Ex. 1, Sched. 3.16; Staff Ex. 3, at 2).

The company argues that: 1) the promotionai/institutional test used in Cleveland v. Pub. Util. Comm.,
supra, Is applicable only to advertising expenses and the proper test should be only whether the
expenses were reasonably incurred; 2) a review of the specific programs charged to Account 908
reveals that their primary intent is to promote the efficient use of electricity; and 3) the staffs review
of Account 908 was only superficial. According to company witness Hall, Ohio Edison works closely with
customers and appliance dealers to encourage the purchase of appliances which are safe, efficient, and
economical and which will, in the long run, improve system load factor (Co. Ex. 12C, at 38-42). Staff
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witness Carr stated that the programs which were excluded by the staff were intended primarily [139]
to achieve growth in sales by the company and were, therefore, "not reasonably related to providing
electric utility service" (Staff Ex. 3, at 2).

The Commission has reviewed the description of the programs set forth in Attachment C of Mr. Hall's
testimony and concludes that certain aspects of the company's programs excluded by the staff promote
the sale and use of electric appliances and energy while other aspects of these programs provide
beneficial information to home builders, appliance dealers, and the company's customers. Considering
the testimony regarding the benefits derived from these programs, the Commission finds that 50
percent of the test-year expenses excluded by the staff in.Schedule 3.16 of the Staff Report, which
amounts to $ 780,925, should be recognized in the company's test-year operating expenses. We
believe that this treatment provides an appropriate resolution of this issue and is consistent with our
treatment of customer assistance expenses in Ohio Edison Co., Case No. 84-1359-EL-AIR et al.
(October 29, 1985), at 29-30.

Reorganization Expense Adjustment:

The company proposes to recover $ 1,351,819 for test-year reorganization expenses related to
a [140] work force reduction plan implemented in 1989 (Co. Ex. 12C, at 27). The components of the
company's reorganization expense include costs for severance pay, retraining, outplacement, health
care, annuities, and outside consultant and contractor fees. Ohio Edison objected to the staff's
exclusion of outside consultant fees for the firm of Temple, Barker, & Sloan (TB&S), the staffs
amortization of the reorganization costs over three years, and the staff's reduction of outside contractor
fees related to the reorganization.

Staff witness DeVore testified that the costs associated with TB&S's work on the reorganization project
were excluded because the staff was unable to verify the firm's role in the project due to the fact that a
number of workpapers had been destroyed (Staff Ex. 27, at 5). Regarding the three-year amortization
period, staff witness Habib claimed that "some of the reorganization costs will be paid or accrued in
more than a one-year period" (Staff Ex. 7, at 10). Mr. Habib also indicated that outside contractor fees
should be reduced by using the total company O&M ratio of 73.56 percent, rather than the 32 percent
ratio the company identified as applicable to O&M expenditures [141] (Staff Ex. 7, at 10; Co. Ex. 12C,
at 27).

Regarding the expense associated with the TB&S's consulting fees, the staff apparently does not
dispute the fact that the fees were actually paid by Ohio Edison (S.R. at 129). Rather, the staff disputes
recovery for those fees because the workpapers discussing TB&S's activities were destroyed and,
therefore, not available for the stafPs review ( Staff Ex. 27, at 5-6). Company employee Gill (called by
the staff as If on cross-examination) explained that, at the beginning of Ohio Edison's reorganization
study, senior management ordered such documents destroyed to prevent preliminary information from
being leaked to employees which might affect morale and productivity (Tr. XXV, 168).

While the Commission certainly does not encourage the destruction of documents which support a rate
applicant's claimed expenditures, under the particular facts of this case, we find that the company
should be allowed to recover the requested $ 329,470 for TB&S's expenses related to the
reorganization study. We also reject the stafrs proposal to amortize all reorganization expenses over a
three-year period. Despite Mr. Habib's claim that some of the reorganization [142] costs would be
paid over more than a one-year period, he was unable to cite to any examples where such costs would
be spread over a three-year period (Tr. XIV, 192-194). Finally, with regard to the reduction for outside
contractor fees, we wili accept the company's testimony that only 32 percent of these costs were
related to O&M expense while 68 percent were capitalized costs (Co. Ex. 12C, at 27). The staff was
unable to refute company witness Hall's testimony on this issue or offer any explanation why the total
O&M ratio of 73.56 percent should be applied.

The Commission finds that Ohio Edison should be permitted to recover the full amount requested for
reorganization expense. We believe that it is sound policy to encourage utilities to streamline their
operations to the extent possible. Reasonable test-year costs associated with performing
reorganizations should, therefore, be recoverable In cost of service. We will permit Ohio Edison to
recover $ 1,090,622 for jurisdictional reorganization expense.
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Ohio Edison has objected to the staff s exclusion of expenses charged to FERC Accounts 548 and 549
which reflect costs associated with maintaining [143] the West Lorain generating facilities. The
company contends that ratepayers are benefited by expenditures made to maintain the plant in a"coid
standby status" since#he company plans to return West Lorain to service in the near future and
maintaining the plant will reduce the costs of bringing the plant back on-line (Co. Ex. 12C, at 33-34).
Staff witness McDonald testified that test-year expenses related to West Lorain are properly excluded
for ratemaking purposes because the plant was not in-service on the date certain or at any time during
the test year (Staff Ex. 11, at.3-5). Mr. McDonald claims that the staffs exclusion of these costs is
consistent with the stafrs position in numerous cases because it matches test-year expenses to the
rate base exclusion of plant and equipment which is not used and useful (Id.).

The Commission agrees with the staff that the "matching principle" should be employed in this Instance
to exclude operating expenses associated with a facility that was not In operation during the test year.
There is no dispute that the West Lorain plant was not in operation during the test year and the
company has indicated that it will not be placed Into service [144] for at least two to three years (Tr.
VIII, 71-73). We also note that; as indicated In the section on Generating Capacity, West Lorain was
not included In the Commission's determination of the company's capacity reserve margin. Given these
facts, we are not inclined to deviate from the concept of matching test-year expenses to used and
useful plant and equipment.

Amortization Period for Deferred Perry and Beaver Valley 2 Exoense:

Ohio Edison proposed to use a 30-year amortization period for both Perry and Beaver Valley 2 deferred
costs. Company witness Daniels Indicated that the 30-year period was based primarily on the recovery
period for the company's composite utility plant (nuclear and non-nuclear), as well as upon the
company's composite nuclear depreciation rate, and the Perry and Beaver Valley 2 lease periods (Co.
Ex. 9C, at 18-19; Tr. II, 57). The staff has recommended amortization periods of 429 months (35
years, 9 months) for Perry and 443 months (36 years, 11 months) for Beaver Valley 2 based on the
remaining NRC license periods for each unit (S.R. at 9-10, Scheds. 3.25 and 3.26; Staff Ex. 6, at 3-5).
Staff witness Meridith indicated that the staff s adjustments [145] were based on accounting entries
issued by the Commission which authorized the company to amortize the deferred Perry and Beaver
Valley 2 operating costs over the lives of the plants (Staff Ex. 6, at 3-5). See Ohio Edison, Case No. 88-
144-EL-AAM (February 2, 1988) at 2; Ohio Edison, Case No. 87-985-EL-AAM (October 20, 1987) at 3.

The Commission finds that the amortization periods recommended by the staff should be adopted in
this proceeding. The staff's proposal is consistent with the Commission's entries authorizing the
deferrals and more accurately reflects the lives of the Perry and Beaver Valley 2 plants. The company's
proposed 30-year amortization period is rather arbitrarily based upon a composite amortization rate for
^11 of the company's plants, including the non-nuclear facilities. Accordingly, the amortization periods
for deferred Perry and Beaver Valley 2 expenses of 429 and 443 months, respectively, shall be adopted
by the Commission.

ti

The staff adjusted the company's claimed labor expense for the test year by using the actual number of
employees as of November 1, 1989, the latest figures available at the time the Staff [146] Report
was prepared (S.R. at 6; Staff Ex. 7, at 3). Staff witness Habib testified that the staffs labor
annuaiization adjustment was employed to reflect the company's work force reduction due to
organizational changes and the effects of a hiring freeze during the test year (Staff Ex. 7, at 3). Mr.
Habib indicated that the staff would have used the actual number of employees at the end of the test
year, December 31, 1989, if that number had been available (Id. at 3-4). Mr. Habib also offered to
revise the staff s labor annualization adjustment if the company provided the end-of-test-year number
of employees during the hearing (d.).

The company objected to the staff's wage annualization adjustment on the basis that the staff had
failed to account for budgeted positions not affected by the reorganlzation. According to company
witness Hall, since the reorganization affected only the general office group, the staffs adjustment does
not recognize unfilled budgeted positions which have been approved by senior management and were
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not eliminated as a result of the work force reduction (Co. Ex. 12C, at 22-25). The company
recommends that its budgeted labor expense be reduced only [147] to recognize the effect of the
129 positions eliminated in the work force reduction program, rather than using an actual level of
employees which fails to reflect positions which the company intends to fill (Id.). On brief, the company
cited Ohio Power Co.. Case No. 85-726-EL-AIR (July 10, 1986) and Columbia Gas II, supra, for the
proposition that the staffs recommendation in this case is inconsistent with the Commission's normal
practice of basing labor expense on the average number of employees during the test year using actual
and budgeted employee levels. The applicant does not dispute that the effects of the reorganization
should be considered, but it claims that the staff's methodology arbitrarily relies on a single date in the
test year without reflecting a true picture of the level of employees needed to provide reliable service.

The Commission will adopt the staff's recommendation regarding wage annualization. As Mr. Habib
noted, the staff used the latest-known employee levels in preparing the Staff Report and agreed to
update its recommendation using end-of-test-year numbers if the company provided those figures at
the time of the hearing. Despite the [148] stafrs offer, the record reflects that the company did not
provide updated employee numbers but, instead, relied on the position set forth in Mr. Hall's testimony.
We do not find the cases cited by the applicant to be inconsistent with the staff's recommendation in
this proceeding. In both Ohio Power and Columbia Gas II, supra, the Commission adopted updated
actual employee levels as of the end of the test year as the basis for determining labor expense.
Indeed, in Columbia Gas II, we stated that using year-end figures was appropriate "[i]n order for the
expenses to be realistic and representative ..." and was consistent with our precedent. Columbia Gas
II, supra, at 32. Ohio Edison's failure to provide year-end employee numbers in this proceeding
dictates that, consistent with our prior decisions, we will use the latest-known figures in determining
labor expense. Since the record provides no number later than the staff's November 1, 1989 date, the
Commission will adopt the staff's wage annualization adjustment as of that date.

Annualization of Nuclear Outage Costs:

In this proceeding, the staff annualized the company's test-year incremental [ 149] operation and
maintenance expenses associated with refueling outages for Perry, Beaver Valley Unit 1, and Beaver
Valley Unit 2 (S.R. at 9, Sched. 3.20). The staff amortized the total nuclear refueling outage costs for
all three units over 18 months based on the assumption that the plants operate on an 18-month
refueling cycle (Staff Ex. 10, at 11). In addition to the staffs adjustment in the Staff Report, staff
witness Soliman testified that the applicant has not complied with three Commission accounting orders
which directed Ohio Edison to book and defer nuclear refueling outage costs for Perry and Beaver
Valley Unit 2 and to establish and maintain liability accounts for these costs (Staff Ex. 10, at 11-16).
Mr. Soliman Indicated that the three Commission entries, Ohio Edison Co.. Case No. 87-985-EL-AAM
(October 20, 1987); Ohio Edison Co.. Case No. 88-506-EL-AAM (April 14, 1988); and Ohio Edison Co..
Case No. 88-144-EL-AAM (February 2, 1988), were intended to allow the applicant to recover future
costs of refueling outages, prior to the company's incurrence of those costs (Ld. at 16). Mr. Soliman
stated that the same Commission directives were being followed by [150] the Centerior companies
and that these accounting orders were consistent with generally accepted accounting principles (GAAP)
(Id.). Mr. Soliman recommended that the company be ordered to comply with the Commission's prior
accounting directives by using the specitic journal entries set forth in his testimony (Ld. at 17-21, Atts.
ISS-2, ISS-3, ISS-4).

Ohio Edison contends that the staffs 18-month annualization is not reflective of the company's actual
nuclear refueling outage expense since only four percent of the total outage costs were directly related
to refueling while 96 percent of the costs were attributable to other maintenance activities which were
incidentally performed at the time of the refueling outage (Co. Ex. 9D, at 18; Co. Ex. 12C, at 17).
Thus, the applicant argues that maintenance costs associated with the nuclear plants during refueling
outages should not be annulized because no valid distinction exists for treating nuclear plants
differently than non-nuclear plants. Company witness Dainels testified that the company did not
implement the Commission's accounting directives because it did not interpret the AAM cases to require
the accounting treatments [151] suggested by Mr. Soliman and because the company's auditors
considered the Commission's orders to be contrary to GAAP (Co. Ex. 9D, at 23; Tr. II, 69-72; Tr.
XXVIII, 21-24). Specifrcally, Mr. Daniels claims that Statement of Financial Accounting Standards No.
71 (Para. 11b) requires the recovery of expected costs in the current rates and a liabil/ty to customers
in the event the expected costs do not equal the amount charged (Co. Ex. 9D, at 21-22). Mr. Daniels
asserts that the staffs prior recommendations, as contained in the accounting entries, do not meet
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these requirements (Id.). If the Commission adopts the staffs recommendation in this case, Mr.
Daniels urges the Commission to use the actual refueling outage costs for the entire test year ($
42,758,199), rather than the $ 36,731,776 amount used by the staff (Ld. at 18).

The Commission agrees with the company that the applicant's nuclear refueling outage expense should
not be amortized over the full 18-month refueling cycle since, as indicated by Mr. Daniels, only four
percent of the nuclear outage expenses were related directly to refueling the nuclear reactors. The
staffs adjustment fails to recognize that the bulk [153] of the expenses Incurred, during a so-called
nuclear refueling outage, are actually related to routine maintenance on the nuclear units, which cannot
be performed during the operating cycles of the units. During the test year, each of the applicant's
nuclear units experienced refueling outages. Thus, the company was unable to perform certain
maintenance on fossil-fueled units due to the need for capacity while the nuclear units were down for
refueling and malntenance. In years where less nuclear refueling outages occur, however, the company
would be required to perform more maintenance on its fossil-fueled plants. Depending on which
particular year (or other period of time) Is examined, therefore, varying amounts of maintenance and
refueling costs will be incurred for nuclear and non-nuclear units. If the Commission were to adopt the
staff's recommendation to annualize nuclear outage expenses over an 18-month period, based solely
on the test-year nuclear outage costs, the company would not be fully compensated for tts refueling
and maintenance costs since no similar adjustment has been proposed to annualize the company's
non-nuclear maintenance expenses. The Commission finds [153] that the staffs recommendation
would result in an unrepresentative recovery of nuclear refueling and maintenance expenses and would
undercompensate the company for expenses actually incurred. Accordingly, we reject the staffs
recommendation to annualize nuclear refueling outage expenses In th/s proceeding. Although we are
rejecting the 18-month period proposed by the staff, we are doing so based upon facts particular to
this case. We are not making a generic finding with precedential effect with regard to the treatment of
a1l nuclear refueling outage costs.

We are not persuaded, however, by the applicant's contention that the accounting orders In Case Nos.
87-985-EL-AAM, 88-144-EL-AAM, and 88-506-EL-AAM are inconsistent with GAAP. As indicated by Mr.
Soliman, the Centerior companies have complied with the Commission's directives to book and defer
future refueling outage costs and to establish and maintain liability accounts for these costs. Further,
even if the accounting treatments ordered by the Commission could be interpreted as being
inconsistent with GAAP, the Commission has full authority pursuant to Section 4905.13, Revised Code,
to issue accounting orders without reference [154] to GAAP, and the company may not ignore or
disobey the Commission's orders. We suggest that if the applicant disputes the applicability of future
Commission directives, the company would be wise to seek a waiver from the Commission before
deciding not to comply. The Commission directs Ohio Edison to work with the staff to insure that the
company's accounting treatment for nuclear refueling outage expenses is consistent with this order and
with the Commission's prior accounting entries..

Short-Term Sales iieduction :

Ohio Edison annualized test-year AMP-Ohio sales to reflect an anticipated 125 MW level. This
annualization increased the applicant's sales by 339,018,062 kWh. The company also reflected the
annualization of sales in the jurisdictional allocation factors, resulting in increased non-jurisdictional
loads and lower jurisdictional allocation factors, and reducing the amount of costs to jurisdctional
customers (Co. Ex. 10A, at 8-9). The third, and final, part of the company's AMP-Ohio adjustment was
to reflect a reduction in other short-term sales as an alternative to increasing power production
expenses as a result of the anticipated 339,018,062 kWh increase in sales. [155] The applicant
claims that if its proposal to reduce other short-term sales is rejected, the Commission must, at a
minimum, increase test-year expenses by $ 1,444,217 to reflect the operating costs necessary to
generate the additional kWh sales (Co. Ex. 12C, at 43).

The staff, while accepting the increased AMP-Ohio sales and the lower jurisdictionai allocation factors,
rejected the applicant's proposal to reduce other short-term sales (S.R. at 5, Sched. 3.4). Staff witness
Soliman testified that the staff's rejection of the short-term sales reduction was based on the staffs
belief that an increase in sales to one customer will not necessarily eliminate sales to other customers
(Staff Ex. 10, at 7-8). In its reply brief, the staff also argues that, since the staff had annualized test-
year operating expenses to reflect a normal level of expenses, no further adjustments were necessary
to account for the increased AMP-Ohio sales (Staff Reply Br. at 6).
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The Commission will not adopt the company's recommendation to offset increased production expenses
by reducing short-term sales since the record does not dearly indicate how the proposed reduction in
short-term sales would simulate [156] the increased nonfuel O&M expenses associated with
increased AMP-Ohio sales. The Commission agrees with the applicant, however, that the recognition of
increased sales and the corresponding reduction in the jurisdictional allocation factor must also
recognize the additional nonfuel production costs needed to generate the additional capacity for the
increased sales. Accordingly, the Commission finds that the applicant's test-year operating expenses
should be increased by a jurisdictional amount of $ 1,230,481.

Perry 68 MW Purchase Power Adjustment:

Both the applicant and the staff adjusted the company's test-year operating expense to remove
demand charges resulting from the June 1, 1989 termination of Ohio Edison's 68 MW power purchase
agreement with CEI (S.R. at 6, Sched. 3.7). The staff's further removal of energy charges was the
basis of the company's objection that the staffs adjustment understated operating expenses because
the applicant would be required to produce or purchase power to rep/ace the 68 MW of capacity no
longer received under the contract with CEI (Co. Ex. 12C, at 20-22). Company witness Hall stated that
the necessary replacement power would be generated [157] or purchased at an estimated additlonal
cost of $ 380,558, on a jurisdlctional basis (Co. Ex. 12C, at 22). This replacement cost estimate is
based on 73,737 MWhs, which is the amount of power the applicant actually received in early 1989
while the purchase power agreement was still In effect (Tr. IV, 174).

The staff disputes the company's contention that the proposed replacement power adjustment Is not
already part of the overall revenue requirement recommendation. Staff witness Soliman explained that
if the applicant incurs higher costs for replacement power, it will recover the additional fuel costs
through EFC proceedings ( Staff Ex. 10, at 10). To the extent that the company Incurred additional O&M
costs during the test year, Mr. Soliman stated that those costs have been accounted for as part of the
staff's calculation of test-year O&M expenses (Id.). The staff argues that the applicant's proposed
adjustment is based entirely on hypothetical costs of replacement power and that the company has not
produced any evidence to show that it actually Incurred any such additional costs during the test year.

The Commission finds that the staffs exclusion of the energy charge associated [158] with the 68
MW Perry purchase agreement, for the entire test year, had the effect of understating the applicant's
cost of replacing that power for the first five months of the test year, when the agreement was in
effect. As Mr. Soliman conceded, the company's allowance in its budget to cover the cost of
replacement power applied only to June through December of 1989 (Tr. XX, 44). Thus, the staff s
adjustment falls to account for the fact that, during the first five months of the test year, Ohio Edison
incurred nonfuel costs related to power received under the agreement, but which the staff excluded in
Schedule 3.7 of the Staff Report. The Commission believes that these excluded costs have not been
recognized as part of the stafrs overall revenue requirement recommendation and, accordingly, the
applicant's request to recognize $ 380,558 in additional O&M expenses will be granted.

Sale of Accounts Receivable:

On November 30, 1989, the applicant sold its accounts receivable, except PIP receivables and locally
billed accounts, to OES Capital, a subsidiary of Ohio Edison (S.R. at 11; OCC EX. 1, at 17). The staff
adjusted test-year operating expenses to recognize the discount [159] and the administrative
expenses of this transaction on Schedule 3.30 of the Staff Report and reduced working capital
requirements on Schedule 11.2 (see discussion in Rate Base section). When the accounts receivable
are sold to OES Capital, the company does not receive the full amount of the receivable. Rather, the
amount received by the company /s less a flnancing discount and any administrative expenses incurred
by the subsidiary (Co. Ex. 10B, at 11). The staff adopted company witness Flower's recommendation
that a 13-month average of the accounts receivable (October 1988 through October 1989), which were
subject to sale to OES Capital, should be used to calculate the discount expense (Staff Ex. 10, at 21).
The staff also agreed with the company that each type of account receivable should have a different
dlscount period (Ld. at 23).

OCC witness Effron recommended four modifications to the staff's ca/culation of expenses related to the
sale of the accounts receivable. First, Mr. Effron proposes that the discount rate be appiled directly to
the amount of the reduction in revenue lag dollars, rather than being applied to the 13-month average
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of accounts receivable. Mr. Effron [160] claims that such treatment provides a better matching of
costs and benefits because, unlike the 13-month average approach, it is synchronized with the
proposed rate base treatment adopted by the staff. Mr. Effron's second recommendation is that the
authorized return on equity in this case be used to the calculate the discount rate for the accounts
receivable. Both the staff and the company have agreed with this proposal (Staff Ex. 10, at 23; Tr. V,
153). Third, OCC proposes that the calculation of the discount expense should recognize that customer
deposits transferred to OES Capital represent a low-cost source of capital which are not affected by
uncollectible consideratons associated with accounts receivable. OCC's fourth recommendation is that
the discount rate should be applied only to the net amount advanced by OES Capital, rather than on
the gross balance of the receivables transferred by the applicant. Mr. Effron claims that the investment
made by OES Capital is equal to the amount which it advances, not the amount which it ultimately
receives in payment for the receivables which it has purchased. Thus, according to Mr. Effron, allowing
OES Capital to earn a return on [161] the total accounts receivable would permit OES Capital to earn
a return on an investment which it has not made (OCC Ex. 1, at 17-22).

The Commission will reject OCC's first recommendation and adopt the staff's use of the 13-month
average of the balances of accounts receivable for the calculation of the discount expense. The
Commission is not persuaded by OCC's contention that the discount expense should be calculated
based on the reduction in the revenue lag dollars. As noted by Mr. Soliman, use of the average
balances more accurately reflects the actual accounts that are subject to sale to OES Capital. Mr.
Effron's second recommendation will be accepted. Both the staff and the company have agreed that the
discount rate applied to the accounts recelvable should be based on the return on equity determined in
this proceeding. OCC's third proposed adjustment will also be adopted. As Mr. Effron explained,
customer deposits have become a low-cost source of funds to OES Capital which should be recognized
in caiculating the discount rate. These deposits represent funds which are not subject to the same
uncollectible problems as accounts receivable and, in addition, the value of the [162] funds related to
customer deposits Is enhanced by the fact that a portion of the deposits go unclaimed each year. OCC's
final recommendation will also be accepted by the Commission. We are not convinced by the staff's
claim that the face value of the accounts receivable transferred from the company represents the
investment upon which OES Capital shouid earn a return. The Commission believes that the calculation
of the discount rate should be based only on the amount advanced by OES Capital, as calculated by Mr.
Effron. This treatment will avoid a windfall to OES Capital by precluding it from earning a return on an
investment which it has not actually made.

Federal Income Taxes:

Beaver Valley 2 Deferred Depreciation

OCC witness Hixon testibed that the staff had incorrectly adopted the company's 30-year amortization
period for Beaver Valley Unit 2 deferred expenses, on Schedule 4.1 of the Staff Report (OCC Ex. 2, at
19). As recognized on Schedule 3.26, the deferred depreciation should be amortized over 443 months,
the remaining life of the plant. Staffwitness Soliman agreed with Ms. Hixon that the amortization
amount of Beaver Valley 2 deferred depreciation expense [163] on Schedule 3.26 should be used as
a reconciling Item on Schedule 4.1, line 6 (Staff Ex. 10, at 27). The applicant presented no testimony
on this issue and did not address it on brief The Commission finds OCC's recommendation to be
reasonable and it shall be adopted.

Deferred Taxes Related to the Excess of Perry Tax Accelerated Deoreciation Over Straigh -Line

Company witness Sitarz testified that the staff had failed to carry its adjusted units-of-production
depreciation (Sched. 9.3a) to the calculation of deferred taxes on excess accelerated over straight-line
tax depreciation for Perry (Co. Ex. 15B, at 15). OCC witness Hixon also pointed out that, on Schedule
4.1, the staff erred in its calculation of deferred taxes related to the excess accelerated over straight-
line tax depreciation by not making an adjustment to the deferred taxes to reflect the reduction of
Perry depreciation expense (OCC Ex. 2, at 21-22). Staff witness Soliman agreed with both the company
and OCC that the same Perry depreciation rate used on Schedule 9.3a of the Staff Report should be
used to calculate the deferred taxes on excess accelerated over straight-line tax depreciation for Perry
on Schedule [164] 4.1 (Staff Ex. 10, at 27-28). Since the parties are in agreement on this issue, the
Commission will adopt the staff's revised position.
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Staff witness Soliman agreed with the appiicant's Objection 38, that the staff s calculation, on Schedule
4.1, of deferred taxes on "Perry 1 Investment Tax Credit (ITC) Pass-Thru, Beaver Valley 2 ITC Pass-
Thru, and Bad Debts", was incorrect and should be adjusted as proposed by the company (Staff Ex. 10,
at 25). No other party addressed this issue. The Commission finds that the staffs adjustment should be
adopted.

Deferred Taxes on ITC Lease Expense

Mr. Soliman also agreed with the company's Objection 39, that the staff had used the wrong number to
calculate deferred taxes on ITC lease expense on Schedule 4.1 of the Staff Report (Staff Ex. 10, at 25-
26). No other party addressed this issue. The Commission finds that the staff's adjustment should be
adopted.

Bruce Mansfield A&G Expense:

Staff witness Habib explained that the staff agreed with the company's Objection 35 and, accordingly,
adjusted Schedule 3.32 to eliminate the staffs proposed.04 percent [165] adjustment to the
applicant's portion of the Bruce Mansfield A&G expenses. Mr. Habib agreed that the staff's prior
adjustment would be an improper out-of-test-year adjustment since it was based on a change in the
A&G rate reduction which was not estimated to occur until July 1, 1993 (Staff Ex. 7, at 10-11). No
other party addressed this issue. The Commission will adopt the staff's revised position.

Senate Bill 156 Prooerty Tax Exoense:

By its Objection 41, the applicant proposed to base the calculation of property taxes on the end of test-
year plant-in-service balances, rather than upon date certain balances. In the alternative, the company
proposed that, pursuant to Senate Blll 156, only one-half of the maximum effect of property tax
expense be recognized for ratemaking purposes (Co. Obj. 41(a)). Staff witness Hensel disagreed with
the company's Objection 41, but accepted the alternative proposal set forth in Objection 41(a). On
brief, the applicant essentially withdrew its Objection 41 and recommended that the company's
alternative proposal, as accepted by Ms. Hensel, should be adopted by the Commission. No other party
addressed this issue. Accordingly, the Commission [166] finds that Ms. Hensel's recommendation
should be adopted.

Jurisdictional Allocation Factor for Perry and Beaver Valley 2 Deferred O&M Ex®enses:

Ohio Edison indicated In its Objections 30 and 31 that the Staff Report, in Schedules 3.25 and 3.26,
had applied an incorrect jurisdictional allocation factor in the staff's calculation of amortization
expenses associated with deferred Perry and Beaver Valley 2 operation and maintenance expense.
After reviewing the testimony of company witnesses Daniels and Flower, staff witness McDonald agreed
with the company (Staff Ex. 11, at 5-7). Thus, Mr. McDonald recommended the use of an allocation
factor of 99.42604128 percent on Schedules 3.25 and 3.26, as proposed by the applicant. The
Commission fnds that the staff s recommendation to accept the company's proposal is appropriate and
should be adopted.

PIP Customer Deoosit Balance:

By its Objection 30, OCC alleged that the staff had inappropriately used the PIP customer deposit
balance as of November 30, 1989, instead of the date certain, in calculating interest expense on
Schedule 3.21 of the Staff Report. As staff witness Meridith explained, the staff used the November
1989 PIP [167] deposit balance because Ohio Edison sold its accounts receivable, except for PIP
receivables (including PIP customer deposits), to OES Capital during the test year (Staff Ex. 6, at 6, 8).
Thus, prior to the November 30, 1989 transfer of the receivables to OES Capital, there had been no
separation of PIP receivables from the total amount. OCC presented no witnesses on this issue and did
not address it on brief. Accordingly, OCC's objection is overruled and the Commission will adopt the
calculation contained on Schedule 3.21 of the Staff Report.

1989 Amortj;ation of Excess Deferred Taxes and ITCs:
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In Case No. 88-506-EL AAM, the Commission granted the applicant's request to institute certain
accounting changes inc/uding the "ja]doption of an amortization period not to exceed twelve months
for the deferred investment tax credit taken under section 46(f)(3) of the Internal Revenue Code which
is not restricted, and the excess deferred taxes arising because of the reduction in the corporate
income tax rate from 46%:to 34%. "Ohio Edison Co., Case.No. .88-506-EL-AAM .(April 14, .1988) Entry
at 2. The purpose of Ohio Edison's requested accounting changes in that proceeding was to [168]
allow the company to delay an increase in base rates to reflect the company's ownership and leasehold
interest in Beaver Valley Unit 2. In 1989, pursuant to the authority granted by Case No. 88-506-EL-
AAM, Ohio Edison flowed back into book income $ 14,990,999 of unrestricted excess deferred taxes
and $ 33,150,000 of unrestricted Investment tax credits (ITCs) (Occ Ex. 1, at 28). This flowback of
deferred taxes and ITC increased the company's 1989 net income by $ 48.1 Million (Id.). Neither the
company nor the staff reflected this income in the applicant's test-year operating income or in the
determination of the company's revenue deficiency. OCC recommends that, In determining the
applicant's rate base and adjusted operating Income in this case, the flow back of the excess deferred
taxes and ITCs in 1989 should not be recognized. OCC witness Effron claims that these items represent
non-investor supplied funds which should be returned to rate-payers. According to Mr. Effron, the
Commission did not intend to make the accounting changes approved in Case No. 88-506-EL-AAM
binding for ratemaking purposes, as evidenced by the specific language to that effect in the entry. OCC
1169] also disputes the contention that ratepayers have benefited from Ohio Edison's delay In

seeking a rate increase. Mr. Effron asserts that, In the long run, any benehts associated with such a
delay inure to the benefit of the company because the applicant is presently recording net income and
deferring for future recovery net costs of $ 176 million at a time when its annual income deficiency is
no more than $ 73 million. Thus, OCC proposes to flow back into income the excess deferred taxes and
ITCs over three years and reinstate the deferrals for rate base purposes (OCC Ex. 1, at 28-39). Both
the company and the staff contend that the rate deferral achieved by the approved accounting changes
benefited ratepayers by delaying the filing of a rate case from 1988 to 1990. Company witness Daniels
and staff witness Hess claim that, since customers have already benefited from the rate deferral
program, adoptlon of OCC°s recommended treatment would allow ratepayers to benefit twice from Ohio
Edison's 1989 amortization of the excess deferred taxes and ITCs (Co. Ex. 9D, at 6; Staff Ex. 14, at
9-10).

The Commission finds that OCC's recommendation should be rejected. While the Commission agrees
[170] with OCC that the accounting treatments approved in Case No. 88-506-EL-AAM are not binding

in this proceeding for ratemaking purposes, we rind that there Is sufticient evidence in this record to
show that ratepayers have benefited from the applicant's delay in filing for rate re#ief so as not to
warrant the adjustments proposed by OCC. On cross-examinatlon, Mr. Hess testified that, at the time
the company 8led its application in Case No. 88-506-E'L-AAM, the staff conducted an analysis of the
requested accounting treatments and determined that customers recieved a beneflt from the deferrals
and the rate case delay (Tr. XXIV, 110-112). The staff's position Is consistent with Mr. Daniels'
testimony that ratepayers have received a benefit by avoiding any rate increases over the past two
years (Co. Ex. 9D, at 6). Although Mr. Effron Indicated In his prefiled testimony that customers did not
benerit from the company's rate case delay, he conceded at the hearing that, at least for 1989 and
1990, ratepayers saved money by the company's delay in filing a rate case (Tr. XIV, 38). Further,
OCC's position that ratepayers have not benefited from such delays is inconsistent with its own 1990
[171] Annual Report wherein OCC claims that its March 1989 agreement with Ohio Edison to delay

seeking a rate increase could save ratepayers up to $ 100 mill/on (Co. Ex. 36). In Its brief, OCC argues
that the flow-back of excess deferred taxes and ITCs ls mandated by the Fifth and Fourteenth
Amendments of the United States Constitution and by Section 4909.15(A)(4), Revised Code. While OCC
does not explain the basis of its constitutional argument, apparently it believes that failure to refund
excess deferred taxes and ITCs constitutes a taking of property without due process of law. The
Commission does not believe that any such "taking" has occurred but, even if we assume that the lack
of an explicit flow-through could be considered a taking of property, constitutional due process requires
only that the Commission afford notlce and a hearing. Clearly, the lengthy hearing process In this
proceeding has afforded all parties ample opportunity to address the issues and has satisfied the due
process requirement.

Nor is the Commission persuaded by OCC's other assertion, that Section 4909.15(A)(4), Revised Code,
requires the Commission to adopt OCC's position. The portion of the statute relied [172] upon by
OCC states that the benefits of tax normalizations "may not be retained by the company, used to fund
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a dividend or distribution, or utilized for any purpose other than the defrayal of the operating costs of
the utility and the defrayal of the expenses of the utility in connection with construction work". There is
no evidence in the record which indicates that these "funds" have been retained for the company's
benefit or used to fund a dividend or distribution. Further, the statute requires only a defrayal of
operating costs, not a refund as advocated by OCC. Indeed, the evidence of record in this proceeding
Indicates that the applicant's operating expenses have been "defrayed" by the excess deferred taxes
and ITCs during the two-year period in which the company has foregone rate relief (Staff Ex. 14, at
9-10). The record further shows that ratepayers have received a benefit from this rate case delay and
that adopting the adjustment proposed by OCC would confer this benefit upon ratepayers a second
time. As company witness Daniels pointed out, absent an ability to flow-through the deferred taxes and
ITCs, "no rate deferral program could have been possible" (Co. Ex. 9D, [173] at 6). The Commission
finds that OCC's recommendation should be rejected.

Excess Deferred Taxes Attributable to AFUDC:

By its appiication In this proceeding, Ohio Edison proposed to effect a $ 216 million rate increase
through a two-step process (subject to Commission approval of the applicant's recommended
accounting treatment for certain deferred taxes related to AFUDC). The "excess deferred taxes" at
issue represent "that portion of accumulated deferred income taxes on AFUDC recorded on the
company's books that exceeds the amount that would have been accumulated through the end of the
test year in this case had the current federal and state income tax rates been in effect from 1979" (Co.
Ex. 9A, at 11). Company witness Danlels explained that, since the federal corporate tax rate had
decreased from 46 percent in 1979 to 34 percent in 1988, the amount of taxes the company wAl have
to pay at the time the tax benefit of capitalized interest is passed through to customers Is less than
anticipated. Mr. Daniels calculated that the company had recorded $ 58,188,997 in,jurisdictional
AFUDC-related excess deferred taxes which, when multiplied by the gross revenue conversion factor,
[174] has a revenue requirement impact of approximately $ 94 million. While this tax differential

would usually be credited to customers over the life of the applicable asset, the company requested
authorization from the Commission in this case to amortize the full differential in one year in order to
reduce first year revenue requirements under the company's two-step proposal (Ld. at 11-14). The
company's two-step proposal contemplated that, during the first year of the new rates, (using a
discount adjustment rider) the $ 216 million rate increase would be reduced by a $ 94 million credit
associated with flowing through the excess deferred taxes. In the second year, the discount adjustment
rider would expire and the full increase would be reflected in rates (Co. Ex. 13A, at 4-6). The
Commission notes that, pursuant to the stipulation between the company and the staff (Jt. Ex. 3), the
applicant's recommendation has been amended to reflect a three-step increase, if the Commission
authorizes more than a $ 198.5 million increase. Under this stipulation, certain excess deferred taxes
would also be amortized by the company to minimize the impact of Increased rates (S= it. Ex. 3,
[175] at para. 2).

The staff recommends that no step-in of rates using excess deferred taxes as an offset to revenue
requirements be authorized in this case unless, as set forth in Joint Exhibit 3, the Commission
authorizes a revenue increase greater than $ 198.5 million. According to staff witness Hensel, the term
"excess deferred taxes" is a misnomer since, under the accounting method employed by Ohio Edison,
"[t]here are no deferred taxes recorded or accrued on the [company's] books ..." (Staff Ex. 9, at 13).
Ms. Hensel stated that Ohio Edison uses the "net-of-tax" AFUDC method which accrues AFUDC at a
lower rate than the alternative "gross-of-tax" method. Ms. Hensel explained that under the net-of-tax
method, tax savings are built in as a permanent reduction to rate base when the plant goes into
service. Thus, Ms. Hensel claims that no deferred tax reserves associated with AFUDC exist on the
company's books which can be amortized (Id. at 13-16).

OCC, IEC, and North Star oppose the company's two-step increase proposal, as well as the stipulated
three-step plan. OCC and IEC recommend that the excess deferred taxes attributable to AFUDC be
amortized over three years, regardless [ 176] of the revenue requirement determined in this case
(OCC Ex. 2, at 23-24; IEC Ex. 2, at 15-17). North Star proposes to amortize the excess deferred taxes
(apparently 1n one year) to offset, to the extent possible, any rate increase granted in this case (North
Star Ex. 15, at 21). The intervenors generally allege that the excess deferred taxes should be refunded
to ratepayers because they represent funds contributed by customers between 1979 and 1989 to which
the company has no entitlement. The intervenors argue that, since the company has recognized the
existence of excess deferred taxes associated with AFUDC, and, since those excess deferred taxes are
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unrestricted, there is no reason why ratepayers should not benefit from the availability of the excess
deferred taxes regardless of the magnitude of the authorized rate increase In this proceeding. The
intervenors also claim that the staffs contention that the excess deferred taxes do not exist is
inconsistent with Joint Exhibit 3, wherein the staff has agreed that certain excess deferred taxes
attributable to AFUDC should be flowed through in the event of a $ 198.5 million revenue increase.

The Commission agrees with staff witness [177] Hensel that, since there are no deferred tax reserves
associated with AFUDC on the company's books, there are no excess deferred taxes to amortize. Under
the net-of-tax method employed by Ohio Edison, any tax savings which have occurred are built in as a
permanent reduction to rate base. Thus, the so-called tax savings have aiready benefitted ratepayers
by reducing rate base when the plant goes into service, and resulting in lower plant-in-service balances
and lower depreciation expense. We are not persuaded that the company should be forced to
additionally create excess deferred taxes through an accounting entry, In order to flow revenues back
to ratepayers. Rather, the Commission is convinced, as pointed out by Ms. Hensel, that the term
"excess deferred taxes" is actually a misnomer. Indeed, customers have not paid additional funds for
the company's future tax liability because the so-called excess deferred taxes were never normalized
for ratemaking purposes. Accordingly, the objections of OCC, IEC, and North Star, related to the issue
of excess deferred taxes attributable to AFUDC, shall be overuled.

Ooeratina Income Summary:

Consistent with the foregoing discussion, [178] the Commission finds the company's jurisdictional
adjusted operating income for the 12 months ending December 31, 1989, the test period in this
proceeding, to be as set forth in the following schedule:

*Ad9usted O®eratina Income

(000's Omitted)
Operatina Revenues

Qoeratina Expenses

Operation and Maintenance

Depreciation

Taxes Other Than Income Tax
Income Taxes

Total Ooeratina Exoenses

Net Ooeratina Incorne

PROPOSED INCREASE

$ 1,666,054

855,447

163,646

162,923

119,187

$ 1,301.203

$ 364.851

A comparison of jurisdictional operating revenues of $ 1,666,054, 000 with allowable jurisdictional
expenses of $ 1,301,203,000 indicates that under its present rates, the applicant realized net operating
income in the amount of $ 364,851,000 based on adjusted test-year operations. Applying this dollar
return to the jurisdictional rate base of $ 4,045,603,000, results in a rate of return under present rates
of 9.02 percent. This rate of return is below that recommended as reasonable by any of the witnesses
testifying on the subject and, accordingly, the Commission must conclude that the company's present
rates are insufficient to provide [179] it reasonable compensation for the service rendered customers
affected by the application. Rate relief is clearly required at this time.

Under the rates proposed by the applicant, additional annual revenues of $ 216,420,000 would have
been realized based on the analysis of test-year operations accepted herein. On a pro forma basis,
which assumes necessary revenues and expense adjustments calculated in a manner consistent with
that analysis, the proposed increase would have yielded an increase in jurisdictional net operating
income of $ 134,156,000, resulting in net operating income of $ 499,007,000. Applying this dollar
return to the jurisdictional rate base results in a rate of return of 12.33 percent. This rate of return
exceeds that recommended as reasonable by any of the witnesses testifying on the subject. Thus, the
Commission finds that although the existing rates are inadequate, the rates proposed In the application
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would produce revenue which exceeds that recommended as reasonable by any of the expert
witnesses. Thus, further analysis is required to establish a reasonable earnings opportunity for this
company.

RATE OF RETURN

Five witnesses presented cost of capital [180] analyses to be considered by the Commission in
determining a fair rate of return for purposes of this proceeding. Company witness Burg recommended
that Ohio Edison's authorized rate of return be set at 11.68 percent (Co. Ex. 6C, Att. 3). Staff witness
Cahaan testified that an overall range of 10.83 to 11.28 percent would be reasonable (Staff Ex. 17A).
IEC witness Kennedy recommended a return of 10.89 percent (IEC Ex. 3, at 40; Tr. XVII, 8-11). OCC
witnesses Pultz and Talbot recommended overall rates of return of 10.84 and 10.66 percent,
respectively, although Mr. Pultz's proposal represents OCC's recommendation for purposes of this
proceeding (OCC Ex. 7A; OCC Ex. 11, at 46). Several other witnesses presented rate of return-related
testimony in this proceeding but did not offer independent cost of capital analysis. North Star witness
Smith critiqued the applicant's and the staffs rate of return recommendations in this proceeding (North
Star Ex. 15) while company witnesses Abrams, Benderly, Addison, and Curley offered testimony on the
company's overall revenue requirements and the impact of various recommendations on the company's
financial indicators (Co. Exs. 17, 18, 19, 20). [181] Rate of return was discussed in the briefs of the
applicant, the staff, IEC, OCC, and North Star.

End-Result Analysis:

Ohio Edison argues that this is a financial integrity case of constitutional dimensions and urges the
Commission, in setting the rate of return, to step back and look at the end result to see that the
company will be given the opportunity to maintain and support its credit and to raise needed capital.
The applicant relies on Federal Power Comm. v. Hope Natural Gas Co., 320 U.S. 591 (1949), and
Bluefield Water Works Co. v. Pub. Service Comm., 262 U.S. 679 (1923), for the proposition that what
really matters is the impact of the rate order on the company's financial integrity, rather than the
precision of the calculations. This "end-result" theory of setting rates was the primary tenet of each of
the company's rate of return witnesses.

Company witness Burg indicated that, while he had performed a cost of capital analysis, his primary
concern was in achieving a reasonable end result (Co. Ex. 6C, at 11, 26, 32). Ohio Edison also
presented several additionai witnesses who suggested that the Commission should grant the company's
entire rate request because [182] of the negative impact on the company's financial condition which
would result if such rate reflef were not achieved. Company witness Abrams, a vice-president at Duff &
Phelps, testified that the revenue levels recommended by the staff would place the company's credit
rating in serious jeopardy (Co. Ex. 17, at 8). Mr. Abrams also stated that even with the full rate relief
requested, Ohio Edison would just barely be able to maintain its current rating and that the full amount
should be authorized, even if the cost of capital analysis does not support such a revenue level (=.
Company witness Addison, a vice-president at Citibank, testified that the staffs proposed level of
increase would detrimentally affect Ohio Edison's ability to obtain future financing (Co. Ex. 18, at 9).
Mr. Addison admitted that hls testimony was not offered in support of any particular revenue
requirement but was "offered in support of whatever the number Is that is required to generate the
klnds of coverage ratios that we look for" (Tr. III, 224). Company witness Curley, a managing director
at Morgan Stanley, indicated that the full rate relief requested would not completely restore Ohio
Edison's [183] financial health and that even the staffs recommended upper range would cause a
serious deterioration in the company's financial condition (Co. Ex. 20, at 3-4). Mr. Curley stated that it
would be impossible for Ohio Edison to maintain its current dividend level at the staff's proposed
revenue level (a at 9). Mr. Curley further testified that he believed the Commission should focus on
the bottom line to insure a financially healthy company (Tr. VII, 52-53).

The Commission has rejected similar result-oriented arguments in a number of prior cases. For
example, in Qlumbusa Sout_ ern Ohio Electric Co„ Case No. 83-314-EL-AIR (December.20, 1983),
the Commission rejected the applicant's attempt to attain certain financial goals through a higher rate
of return. The Commission stated that it "must rely on market measures of investor return
requirements, not the amount of rate relief which will produce certain desired results". Id. at 8. In
Cleveland Electric Illuminating Go.. Case No. 79-537-EL-AIR (July 10, 1980), the Commission declined
to set the rate of return at a level which the applicant deemed necessary to improve its financial
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ratings. The Commission found [184] that, while higher ratings may lower a company's future
financing costs, the real issue is whether ratepayers should be required to pay a higher rate of return
to achieve those financial goals. As the Commission stated, "[w]ere it not for this consideration, we
could simply send the rate of return witnesses home and decide the earnings requirement question
solely through an analysis of coverage ratios". Id. at 34. The Commission has similarly rejected
outcome-oriented rate of return nacommendations in Toledo Edison Co.. Case No. 81-620-EL-AIR (June
9, 1982) and,Columbus & Southern Ohio EiSctric_Co.^ Case No. 81-1058-EL-AIR (November 5, 1982).
In addition, the Ohio Supreme Court has rejected an appellate-utility's "end-result" argument. Dayton
Power & Light Co. v. Pub. Util. Comm., 61 Ohio St. 2d 215 (1980). In that case, the appellant
contended that the Commission had made several errors which contributed to an unreasonable end
result. The court, however, upheld the Commission's decision finding that the Commission's judgment
was not unreasonable. Id. at 217-218.

The Commisslon finds that Ohio Edison's end-result analysis is inappropriate as a basis for [185]
setting the rate of return, or the company's overall revenue requirement. Although the information
provided by the applicant's "financial experts" may have some value in providing an insight into the
company's overall financial condition, the Commission believes that the rate of return established in
this proceeding should be based upon the company's cost of capital. The applicant's concern that the
cost of capital recommendations offered in thls proceeding may not accurately capture the company's
true revenue requirements is without merit. Undoubtedly, investors perceived Ohio Edison stock to be a
some-what riskier investment in the March to April 1990 time period, as evidenced by the decline in
market price. This increased perception of risk need not, however, be remedied by the application of
end-result motivated adjustments. Rather, the financial impact of market declines is adequately
recognized in the calculation of the yield requirement under the DCF formula. The DCF methodology
also captures investor growth expectations based on information available to the market. Thus, no
additional adjustment is necessary to determine the appropriate capital requirement. Clearly, [186]
the dooe and Bluefield cases do not require the Commission to set rates based solely on the applicant's
alleged financial needs. The Commission must, Instead, rely on the evidence presented regarding
investor return requirements. Otherwise, no need would exist for rate base or rate of return
determinations. See oiumbai s & Southern Ohio Eidctric CQ, Case No. 83-314-EL-AIi? (December 20,
1983) at 8.

,QPMi^51iMrA.

All of the witnesses presenting testimony on the applicant's cost of capital used the Ohio Edison
consolidated capital structure in their analyses (Co. Ex. 6A, at 30; S. R. at 23; IEC Ex. 3, at 40; aCC Ex.
7, at 5; OCC Ex. 11, at 13). The most current data available, as of December 31, 1989, reveals the
following capital structure: 48.96 percent long-term debt; 7.51 percent preferred stock; and 43.53
percent common equity (Co. Ex. 6C, at 27-28; Staff Ex. 17, 15-16; Staff Ex. 17A). The Commisslon
finds this 1989 year-end capital structure to be reasonable for purposes of determining the appropriate
cost of capital in this case.

Cos of Debt and Preferred Stock:

Each of the cost of capital witnesses also agrees that the current embedded costs [187] associated
with long-term debt and preferred stock should be employed by the Commission in this proceeding (Co.
Ex. 6C, at 28; Staff Ex. 17, at 15-16; Tr. XVII, 11; OCC Ex. 7, at 5-6; OCC Ex. 11, at 14). As indicated
by Mr. Burg (Co. Ex. 6C, Att. 2) and Mr. Cahaan (Staff Ex. 17A), the Ohio Edison embedded costs of
long-term debt and preferred stock, as of December 31, 1989, were 9.83 and 8.54 percent,
respectively. The Commission finds these cost components to be reasonable and they will be adopted in
determining the company's overall cost of capital.

CostofEqiiy:

While the task of determining the proper cost of debt and preferred stock is largely a mechanical
process, as evidenced by the parties' agreement on those issues, analyzing the cost of common equity
involves estimations. The process of estimating the appropriate cost of equity may, as the Commission
has noted in a number of prior cases, be accomplished through a variety of methods. The Commission
must ultimately select a recommendation which, in its best judgment, appears to be the most
reasonable considering all of the facts and circumstances of the particular case.
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In this proceeding, several different methods [ 188] and recommendations were presented for the
Commission's consideration as to the appropriate cost of common equity for Ohio Edison. Company
witness Burg employed a dlscounted cash flow (DCF) analysis to arrive at his recommended 14.32
percent cost of equity (Co. Ex. 6C, Att. 3). Staff witness Cahaan also used a company-specific DCF
analysis in his recommended range of 12.37 to 13.39 percent (Staff Ex. 17A). OCC witness Pultz
proposed an 11.70 percent cost of equity based on his DCF analysis (OCC Ex. 7A, Revised Sched.
FRP-3). OCC witness Talbot recommended an 11.27 percent equity return based on his comparable
company DCF analysis, as well as a company-specific DCF study of Ohio Edison (OCC Ex. 11, at 46).
IEC witness Kennedy combined the results of his DCF analysis of Ohio Edison with the results of a
comparable company DCF analysis and a risk premium study in reaching a recommendedcost of equity
of 12.20 percent (IEC Ex. 3, at 37-40). During his oral testimony, Dr. Kennedy suggested that, given
the stock price decline in the immediately preceding period, he would recommend increasing the cost of
equity to 12.50 percent (Tr. XVII, 10). North Star did not sponsor an independent [189] rate of
return analysis but, on brief, argues that the low end of the staff's cost of equity range should be
adopted (North Star Br. at 19).

The DCF formula estimates the required return on equity by adding the expected dividend yield
(dividend divided by a representative stock price) and the expected rate of growth in dividends.
Although the Commission has not precluded the use of alternative methods of determining cost of
capital, It has traditionally relied upon the DCF method as the most reliable measure of a company's
cost of equity.

Dividend Yield

In calculating the dividend yield, each of the witnesses performing DCF analyses, except Mr. Talbot,
originally used a 12-month average of Ohio Edison stock prices. The staff and company witness Burg
relied on the 12-month average price for the test year of $ 21.31 per share (Co. Ex. 6C, at 29; S.R. at
24). IEC witness Kennedy also employed a 12-month average during the test year in calculating
dividend yield (IEC Ex. 3, at 17). OCC witness Pultz used stock prices for the 12 months ending
February 1990 in arriving at an average price of $ 21.65 (OCC Ex. 7A, Revised Sched. FRP-3).

In his pre-filed testimony, staff witness Cahaan [ 190] noted that Ohio Edison's stock price had fallen
18 percent between the end of December 1989 ($ 23.75) and March 8, 1990 ($ 19.50) and then had
stabilized between March 8 and April 12, 1990. Accordingly, Mr. Cahaan recommended that an average
price between March 8 and April 12, 1990 ($ 19.55) be employed to recognize this "price break" Staff
Ex. 17, at 15-19). At the hearing, Mr. Cahaan updated his data to Include the period of March 8
through May 4, 1990 and, accordingly, recommends that the average stock price for that period ($
19.31) be used to calculate the dividend yield (Staff Ex. 17A; 17B). Mr. Cahaan claims that this "break"
in the price of Ohio Edison stock warrants a departure from the staff's traditional recommendation to
use a 12-month average. Mr. Cahaan contends that the cost of equity for Ohio Edison has clearly risen
since the end of 1989 and, thus, the stock price used to calculate the dividend yield should refiect that
increased cost. According to Mr. Cahaan, use of a short-term average price is appropriate in this case
to account for an increased perception of risk and a decreased expectation of future growth (Staff Ex.
17, at 15-19). In his rebuttal testimony, [191] company witness Burg identified a second "price
break" which he claimed occurred on April 20, 1990. Mr. Burg testified that, from April 20, 1990 to May
14, 1990 (the date when he offered his rebuttal testimony), Ohio Edison stock traded in a range of $
18.25 to $ 19.75 and averaged $ 18.85. Ohio Edison argues that the stock prices after this second
break must be used to accurately calculate the dividend yield (Co. Ex. 6D, Att. A; Tr. XXIX, 5-6).

The Commisslon has historically expressed a preference for using a 12-month average stock price in
calculating the dividend yield in order to "avoid distortions which may be created by short-term
fluctuations in market price". Toledo Edison Co.. Case No. 81-620-EL-AIR (June 9, 1982) at 24, in
various cases, however, the Commission has adopted dividend yield recommendations based on
shorter periods of average stock prices where the 12-month average would have produced a result
which was not a valid Indicator of the market's ongoing perception of the investment risks associated
with the utilities being considered. See" ea.. Ohio Bell Teleohone Co.. Case No. 84-1435-TP-AIR
(December 10, 1985) at 37-38 (three-month average); [192] Ohio Edison Co.. Case No. 84-1359-EL-
AIR (October 29, 1985) at 34-35 (nine-month average); Cincinnati Gas & Electric Co.. Case No. 79-11-
EL-AIR (January 7, 1980) at 25-26 (three-month average). In Cleveland Electric Illuminatfng Co., Case
No. 84-188-EL-AIR (March 7, 1985), the Commission adopted the staffs recommendation to use a one-
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month "spot" stock price in calculating the dividend yield due to the extremely volatile price of CEI's
stock during the period in question. The Commission agreed with the staff that, given the unique record
of CEI's stock prices, it would be inappropriate to use a twelve month average in calculating the
dividend yield. L. at 45-46.

In this proceeding, there is no dispute that, as Mr. Cahaan testified, Ohio Edison stock prices
experienced a sharp decline in the March to April 1990 time period. The performance of Ohio Edison
stock subsequent to the conclusion of the hearings, however, lends little support to Mr. Burg's
contention that a second "price break" occurred on April 20, 1990. The Commission takes
administrative notice of the fact that, since mid-May, Ohio Edison stock has fairly consistently traded in
the $ 20.00 per share [193] (or slightly under) range. This partial recovery of the stock price
suggests that the "second price break" identified by Mr. Burg was more of a short-term fluctuation than
a long-term change in investor expectations. The partial recovery tends to support Mr. Cahaan's ciaim
that, while a precipltous decline occurred in March and April, the stock price has stabilized since that
time and his recommendation properly captures both the decline and subsequent stabilization.

On brief, IEC argues that the Commisslon should not adopt the staff's recommendation because the
recent recovery of Ohio Edison's stock price makes Mr. Cahaan's "spot" proposal unrepresentative. IEC
claims that this recovery is similar to the facts presented in Cleveland Blectric Illuminatina Co.. Case
No. 79-537-EL -AIR (July 10, 1980), wherein the applicant's stock price had dropped signiflcantly in the
six months prior to the hearing (due primarily to an announcement by the Federal Reserve Board) and
then rebounded to a level comparable to the range at which it had traded prior to the price decline. In
that case, the Commission adopted the staff's recommended 12-month average "in order to even out
short-term [194] fluctuations". L. at 40. Unlike the facts presented in that case, however, the
Commission notes that Ohio Edison stock has only partially recovered from the March-April 1990 price
decline. While the stock has most recently traded in the $ 20.00 range, the price at the end of 1989
was $ 23.75. Thus, we believe that recognition must be given to the fact that the stock price has made
only a minimal recovery from the April 1990 level and is still far short of the 12-month average for the
test year. Under these circumstances, the Commission flnds that the staff's stock price
recommendation of $ 19.31 is appropriate and should be adopted.

Whlle we are somewhat uncomfortable with relying upon an average stock price for less than a two-
month period, we do not believe that the intervenors' recommendations give adequate consideration to
the severity of the price decline which occurred in March and April of 1990. In his direct oral testimony,
IEC witness Kennedy stated that, considering the impact of the March-April price decline would be
appropriate if it was averaged with a recent 12-month average price (Tr. XVII, 10-11). Dr. Kennedy
explained that this alternative recommendation [9.95] would enable the Commission to recognize the
impact of the decline while not abandoning the 12-month methodology completely, and would avoid
jumping around to accommodate short-term fluctuations (Ld.). Under Dr. Kennedy's averaging
approach, a $ 20.61 per share stock price would be achieved for purposes of calculating the dividend
yield. Although IEC's proposed method has some merit, the Commission believes that Dr. Kennedy's
recommendation still overestimates a representative stock price for purposes of this proceeding, as
evidenced by subsequent stock performance. Nor do OCC witnesses' recommendations accord
adequate consideration to the downturn in Ohio Edison's stock price, since they are based upon longer,
and less representative periods of time. Rather, the Commission rinds that the staff's recommendation
reasonably reflects current and future investor expectations.

Exr)ected Dividend Growth

We turn next to consideration of the appropriate dividend growth component for the DCF methodology.
Assessment of the expected level of dividend growth inherently involves a certain amount of judgment,
since 1t requires the estimation of future events. The Commission must, however, [196] determine
which of the growth recommendations is best supported by the evidence upon which the various
analysts relied. The rate of return witnesses in this proceeding have, for the most part, projected
relatively similar growth rates for Ohio Edison's dividend.

Company witness Burg originally proposed a dividend growth estimate of 2.5 to 3.0 percent (Co. Ex.
6A, at 39). Mr. Burg increased his growth estimate to 3.5 percent in his post-Staff Report testimony to
reflect his view of increased investor expectations, based on the relatively higher stock prices between
June and December of 1989 (Co. Ex. 6C, at 29). In his rebuttal testimony, however, Mr. Burg returned
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to his original 2.5 to 3.0 percent range because of lower market prices in March and April of 1990 (Co.
Ex. 6D, at 5; Tr. XXIX, 19). Mr. Burg's 2.5 to 3.0 percent growth estimate Is based upon the following
five factors: 1) the capital market in which Ohio Edison competes; 2) the estimates of expected growth
by research firms; 3) projected dividend increases for the utility industry, in general; 4) five years'
earnings.growth; and 5) the company's success in selling stock above book value (Co. Ex. 6A, at 39).
Mr. Burg [197] also expressed his belief that investors were expecting significant improvements over
the dividend levels experienced in the recent past. In determining his growth estimate, Mr. Burg relied
primarily on a growth projection average of 2.6 percent by five investor research firms to support his
growth recommendation (although IEC and North Star assert that the correct application of an April
1989 Value Line projection would reduce this growth estimate to 2.20 percent). He also looked at a
May 23, 1989 publication by Goldman Sachs which Indicated average estimated dividend growth of 3.7
percent for the 67 utilities analyzed (Co. Ex. 6A, at 36-39).

IEC witness Kennedy proposed a growth estimate of 2.10 percent (IEC Ex. 3, at 21). Dr. Kennedy
relied on the published estimates of investor analysts to derive his recommended growth rate. Dr.
Kennedy averaged estimates from three investor analyst sources to determine his 2.10 percent
proposal (IEC Ex. 3, at 21). OCC witnesses Pultz and Talbot recommended dividend growth estimates
of 1.7 to 2.54 percent and 2.10 percent, respectively (OCC Ex. 7A, Revised Sched. FRP-3; OCC Ex. 11,
at 36). Mr. Pultz calculated his 1.7 to 2.54 percent growth [198] estimate range by performing a "b
times r" analysis ("b" is the fraction of earnings retained and "r" is the return on average common
equity) for the years 1985 through 1989 (2.54 percent) and by using estimated growth rates projected
by Value Line for the years 1992 through 1994 (OCC Ex. 7, at 13-14). Mr. Talbot based his 2.10
percent growth estimate on the projections of the Institutlonal Brokerage Estimate System (IBES)
(OCC Ex. 11, at 35-36).

The staff initially recommended a dividend growth range of 1.9 to 2.8 percent (S.R. at 24). Mr. Cahaan
later adjusted the staff's recommendation downward, to a range of 1.7 to 2.6 percent, to reflect
"reduced expectations of growth" (Staff Ex. 17, at 18). The staff's recommendation was based upon b x
r calculations under various assumptions (S.R. at 24). Staff witness Cahaan testified that the staff's
recommendation was confirmed by its analysis of other data (Tr. XXIV, 145). Mr. Cahaan stated that
the staff did not propose a single point within its range but that the Commission's selection of any point
within the range would be consistent with the staffs recommendation (Staff Ex. 17, at 10-11; Tr. XXIV,
140-148). According to Mr. [199] Cahaan, a$ 19.31 stock price and a growth range of 1.7 to 2.6
percent results in a baseline cost of equity of 12.02 percent to 13.01 percent.

The Commission finds that the staff's method of calculating a "growth range" is reasonable and should
be adopted in this proceeding. We believe that acceptance of the staff's range recognizes the inherent
uncertainty involved in estimating the dividend growth rate. Further, while the company asserted that
the new method understates its true cost of capital, there is actually very little difference between the
recommended ranges under the staff's new and traditional methods. The Commission also notes that
the staft's growth range under the new method encompasses the growth recommendations of each of
the other parties. Company witness Burg ultimately agreed that the high end of the staffs range (2.6
percent) was a reasonable growth estimate while IEC witness Kennedy and OCC witness Talbot
proposed growth rates near the midpoint of the stafi's range (2.1 percent). OCC witness Pultz
recommended a growth range nearly identical to the staff's range (1.7 to 2.54 percent). Thus, the
Commission believes that the staPf's range reasonably and accurately [200] quantifies the range of
lnvestor growth expectations, while considering the normal degree of uncertainty which exists in
calculating the company's cost of capital. Accordingly, we find that a baseline cost of equity range of
12.02 percent to 13.01 percent is reasonable, based upon the application of the staffs recommended $
19.31 stock price and 1.7 to 2.6 percent growth range.

As indicated in the Staff Report, the staff has traditionally recommended the use of a single point
estimate of the baseline cost of equity, which would then be adjusted by factors of 1.032 to 1.100 to
take into consideration "issuance costs, dilution, and the need for future hnancing flexibility" (S.R. at
24). Under the traditional approach, the staff would have used a 2.0 percent growth rate (S.R. at 24).
Considering the subsequent adjustments recommended by Mr. Cahaan ($ 19.31 stock price and 20
basis point reduction of growth rate), applying the traditional adjustment factor would result in a range
of 12.52 to 13.35 percent for the recommended return on equity (5-ee Staff Br. at 64). While the staff
presented the traditional method for the Commission's review, it indicated that it has recently [201]
reconsidered this practice and now recommends that the baseline cost of equity should be measured as
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a range to reflect the degree of uncertainty in the estimating process. Accordingly, the staff proposes
that a 3.5 percent increment be applied to common equity net of retained earnings to account for the
"issuance cost" effect. As calculated by the staff, and subsequently revised by Mr. Cahaan, this
issuance cost effect would result in a 1.02873 adjustment factor being applied to the baseline cost of
equity to achieve the appropriate cost of common equity recommendation (See S.R. at 25-26; Staff Ex.
17A). Implementing the staff`s new method results in a final return on equity recommendation of 12.37
to 13.39 percent, compared to the 12.52 to 13.35 percent recommendation which would have been
derived from applying the staff's traditional method.

The Commission believes that the. staffs modified issuance cost adjustment is appropriate. As indicated
by the staff, the baseline cost of equity range established above implicitly recognizes the company's
need for "future financing flexibility". We further agree with the staff that there is not sufficient
evidence to warrant an explicit [202] adjustment for "dilution". Thus, rather than applying the
traditional 3.2 to 10 percent adjustment factor to the baseline cost of equity to account for issuance
costs, dilution, and financing flexibility, the Commission will use the staffs generic 3.5 percent factor,
applied to common equity net of retained earnings, to account solely for the "issuance cost" effect. As
Mr. Cahaan explained, this "issuance cost" adjustment gives recognition to the "difference between
investors' outlays and company receipts, and is necessary whenever a market-based cost of equity
estimation process Is used" (Staff Ex. 17, at 14). Use of the adjustment factor is not dependent,
however, upon the company's issuance of new stock during the test year, or upon whether the
company plans to issue stock In the near future. We also believe that the issuance cost adjustment
should only be applied to common equity net of retalned earnings since the company incurs no
issuance costs to retain earnings. Applying the 3.5 percent Issuance cost adjustment factor to the
baseline cost of equity range established above, net of retained earnings, results in a range for the cost
of equity of 12.37 to 13.39 percent. [203]

Having adopted the staffs range as a reasonable estimation of the company's required return on
equity, the Commission must determine a specific point within that range. As noted previously, IEC
witness Kennedy recommended a return on equity of 12.50 percent, which is withln the lower quartile
of the range we have adopted in this proceeding as a reasonable estimate of Ohio Edison's cost of
capital. We further note that Dr. Kennedy's analysis is useful as a check on the reasonableness of the
stafPs range and, indeed, supports the use of that range. In choosing the point within the adopted
range, however, the Commission believes that recognition must be given to the company's aggressive
and innovative actions in the past several years. Specifically, Ohio Edison has sought to balance its
obligations to both rate-payers and shareholders by undertaking off-system marketing efforts
(including the PEPCO sale), resolved the problems associated with the Quarto Coal contract, settled the
Perry rate and prudence cases, engaged in the salelleaseback of $ 1.4 billion of the company's
ownership in Perry and Beaver Valley 2, and accompllshed its rate delay and moderation program.
Considering [204] these additional factors, the Commission concludes that a return on common
equity of 13.21 percent, which falls in the upper quartile of the staffs range, represents a reasonable
estimate of the cost of equity capital to this company. As a final matter, the Commission notes that, in
the section of the Staff Report related to demand side management, the staff recommended that Ohio
Edison "adopt a formal procedure to include the consideration of long-term impacts in evaluating the
appropriateness of current and future short-term marketing goals" (S.R. at 147). Consistent with the
stafFs recommendation, the Commission emphasizes that, in future rate cases, one of the criteria for
determining the appropriate return on equity will be the applicant's efforts In pursuing demand side
management initiatives.

Rate of Return Summarv:

Applying a cost of equity of 13.21 percent to the equity component of the capital structure approved
herein produces, when combined with the findings relative to long-term debt and preferred stock, a
weighted cost of capital of 11.20 percent. The Commission is of the opinion that a rate of return of
11.20 percent is sufficient to provide the company reasonable [205] compensation for the electric
service it renders customers affected by these proceedings.

AUTHORIZED IbUCREASE

A rate of return of 11.20 percent applied to the jurisdictional rate base of $ 4,045,603,000 results in an
allowable return of $ 453,108,000. Certain expenses must be adjusted if the gross revenues authorized
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are to produce this dollar return. These adjustments, which have been calculated in a manner
consistent with the analysis of accounts accepted herein, result in an increase in federal and state
income taxes of $ 46,861,000, in state excise tax of $ 6,890,000, and in the allowance for
uncollectibles expense of $ 368,000. Adding the approved dollar return to the adjusted allowable
expenses of $ 1,355,322,000 produces a finding that applicant is entitled to place rates in effect which
will generate $ 1,808,430,000 In total gross annual operating revenue, including fuel and late-payment
revenue. This represents an increase of $ 142,376,000 over the total revenues which would be realized
under the applicant's present rate schedules, an increase of 8.5 percent.

The company and the staff entered into a stipulation which provided that if the Commission approved a
revenue [206] increase of at least $ 198,500,000 that the increase should become effective in
increments over a three-year period (Jt. Ex. 3). The Commission has not authorized this level of an
increase; accordingly, the provisions of the stipulation are not applicable.

OCC recommended that If the Commission granted an increase in excess of $ 122,000,000, it should be
phased in over a two-year period (OCC Ex. 8, at 12). Both the staff and the company oppose OCC's
recommended phase-in plan. The Commission is of the opinion that given the magnitude of the
Increase in this case, a phase-in plan is not warranted. OCC was concerned that a rate increase in the
magnitude of 13.1 percent would result in rate shock (Id. at 14). However, the Commission has not
granted an Increase of that magnitude. Accordingly, OCC's recommendation should be rejected.

RATES AND TARIFFS

As part of its investigation, the staff reviewed the various rate schedules and provisions governing
terms and conditions of service set out in the applicant's proposed tariffs (Co. Ex. SA, Sched. E-1). The
resulting staff recommendations (5. R. at 48-126) drew a number of objections. The issues raised are
discussed below.

[207]
Revenue Distribution:

The applicant proposed rates which would produce equal rates of return for the residential and
combined general service classes (Co. Ex. 13C, at 3). Staff, however, assigned more revenue
responsibility to the residential and general service large/special contract customers, and less to the
general service secondary customers, than did the applicant (Staff Ex. 19, at 3). The company, OCC,
and North Star all objected to the staffs assignment of revenue responsibility in favor of the company's
proposal.

Staff witness Howard testified that the company's proposed revenue distribution generates revenue
close to the cost of service when the residential and general service classes as a whole are considered.
However, instead of assigning revenues that would generate returns that were closer to the average
rate of return, the applicant moved in the opposite direction, creating returns for these classes that are
further from the average rate of return (Staff Ex. 19, at 3). Thus, staff assigned more revenue to the
residential and general service large/special contract customers than did the company. According to Mr.
Howard, this distribution results in the residential [208] class generating revenues that create an
equal rate of return for that class, and the combined general service class generating revenues that
move in the direction of an equal rate of return (Id.).

Ohio Edison has six residential and two general service rates in its filed tariffs. The staff accepted
applicant's percentage revenue distribution within the residential class. The general service class is
broken down into general service secondary and general service large/special contracts. The staff
reported that even though the general service class as a whole is generating revenue that closely
reflects the cost of service, the individual schedules within the class do not. The general service
secondary class fs generating a rate of return weH above the company's average rate of return, and the
general service large/special contract class is generating a below average rate of return (Ld. at 4). The
applicant's proposal slightly reduces the general service secondary's above average return and slightly
increases the general service large/special contract customers' below average return. While staff
agrees that the applicant is heading in the right directlon, staff believes [209] that the changes
should be of greater magnitudes. The staPf s proposal moves the general service classes approximately
half way to the level needed to achieve an equal rate of return. To attempt to move these classes all
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the way would overlook stalf's other criteria for determining appropriate revenue distribution, such as
continuity and customer understanding (Ld. at 5).

Under the staffs proposal, the residential class will receive a 15.74 percent increase in revenues
excluding fuel that will result in a 11.54 percent rate of return. The jurisdictional average rate of return
is 11.54 percent. The general service secondary class will receive a 11.74 percent increase in revenues
which will result in a 13.33 percent rate of return. The general service large/special contract class will
receive 21.02 percent increase which will result in a 9.79 percent rate of return (S.R. at 60, 67).

The company contends that under the staffs proposal of moving toward equalized rates of return for
the general service secondary and general service large/special contract classes, there would be a large
differential in the overall percentage increase experienced by the two classes, 11.74 percent [210]
and 21.02 percent excluding fuel, respectively. The company's proposal, however, produces a 16.83
percent and an 18.69 percent increase, respectively (Co. Ex. 13C, at 3; S.R. at 60, 66). Under the
company's proposal, the rate of return is 14.45 percent for the general service secondary class, and
9.39 percent for the general service large/special contract class (S.R. at 60). In addition, the company
argues that under the staff's revenue distribution, the revenue requirement wlll not be attainable due
to the staff's failure to consider that borderline customers on rate 23 would pay less under the new rate
21 and would switch to the cheaper rate. Therefore, the staff's proposed revenue is overstated by the
amount of money saved by the customers that transfer (Id. at 4).

®CC argues that the staff's revenue distribution inappropriately shifts revenue responsibility to the
residential class. OCC witness Yankel testified that the current resldential rate of return of 8.16 percent
should be considered equivalent to the jurisdictional average rate of return of 8.30 percent because it is
within a 10 percent margin of error of the jurisdictional average. Mr. Yankel also stated that [211]
because the staffs proposal does not include the numerous revenue adjustments proposed by staff, it
understates the residential rate of return. Finally, Mr. Yankel indicated his belief that certain costs were
over allocated to the residential class in the company's cost of service study (OCC Ex. 9, at 16-19).

North Star objected to the staff's revenue spread in that it allocates more of the increase to general
service large/special contracts than the company proposed. North Star contends that, at least with
respect to the special contract class, the earnings are not below the system average rate of return.
North Star witness Goins testified that if the stafPs reclassification of pollution control equipment as a
demand-related charge is considered and the inclusion of interruptible loads in the D-1 allocation factor
is taken into consideration, It will be seen that the contract customers are paying greater than the
system average rate of return (North Star Ex. 16, at 14, 20).

The Commission is of the opinion that the staff's revenue distribution Is the most equitable and should
be adopted. The company's proposal does not fairly distribute revenue responsibility among the
classes. [212] The company's proposal would assign more revenue responsibility to general service
secondary class which is already earning well above the system average rate of return. The staffs
proposal, on the other hand, lowers the rate of return for the general service secondary class and
brings it closer to the system average. Likewise, the staffs proposal will bring the general service
large/special contract class closer to the system average, and the residential class will be right on
average. Thus, the staff°s proposal moves each class closer to Its cost of service.

The company's concern is that the percentage increase differential between the two general service
classes is too large. While the company has expressed a valid concern, the Commission believes that it
is outweighed by the disproportionate rates of return which would be generated by these ciasses under
the company's proposal. Fairness dictates that the classes be moved closer to the system average rate
of return. The staffs proposal does this. In the interest of gradualism, however, the staff has only
moved each class approximately half way to the level needed to achieve an equal rate of return.

North Star's concerns [213] are directed specifically toward the special contract class. However, the
staff has not considered the special contract customers to be a separate class. The Commission
believes that the staffs classification Is appropriate. But for the contracts, the special contract
customers are general service large customers; their firm load is bllled under general service large
rates (S.R. at 83-88). There is no reason to look at the special contract customers as a separate class.
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OCC argues that the residential class is already providing revenue at the approximate average rate of
return; therefore it should be assigned a lesser amount of revenue responsibility than provided for by
the staff. Obviously, it is difficult to determine perfectly the exact cost of providing service. However, as
we have previously indicated, the staff's analysis is the most equitable. The staffs revenue distribution
does not result In the residential class earning either above or below the average rate of return. OCC's
other arguments, that the revenue distribution did not account for the staffs revenue adjustments or
allocation of costs, are without merit. These matters will be accounted for in the determination [214]
of the amount of the total revenue requirement in this case. The revenues assigned to the residential
class will then be adjusted proportionately.

In summary, the Commission believes that the staff's recommendation is the most reasonable. It
moves the revenue responsibility of each class in the proper direction, and it applies the principles of
rate continuity and gradualism. The staff's revenue distribution shall be adopted. The Commission has
based its decision on the record in this case which indicates that rate design is appropriately based
upon the principle that revenues should be distributed so that the various customer classes earn close
to an equalized rate of return. Nevertheless, there may be ways to design rates based upon different
principles. Should any party wish to offer evidence in the future on other factors which should be
considered in determining revenue distribution, the Commission is open to their suggestions.

The company next argues that, if the staff's revenue distribution is adopted, the Commission must take
into consideration transfers of customers from rate 23 to rate 21, which, according to the company, will
occur and result in a revenue shortfall. [215] Company witness Moore testihed that under the staffs
proposal, borderline customers on rate 23 would pay less under rate 21 and would, accordingly, switch
to rate 21. The billing units the staff used did not take these transfers into account (Co. Ex. 13C, at 4).
The record reflects that, under these circumstances, the company will be precluded from earning up to
$ 2.7 million in revenue authorized in this case (Staff Ex. 20A, at 1).

The staff does not believe that any customer transfers should be taken into consideration In the rate
design. The staff opposes the company's position because of its belief that it is uncertain how many
customers might transfer and when such transfer might occur (Id. at 2). However, the record reflects
that once new rates are approved in this proceeding, the company will contact the affected customers
and place them on the cheapest rate (Tr. IX, 35).

The Commission believes that Ohio Edison should be authorized to perform a transfer study based upon
the revenue level allowed in this case and modify the general service rate design so that the rates put
into effect in this case can produce the authorized revenue level. One of the staffs tenets [216] of
rate design is that the schedules should provide the utility the opportunity of recovering an authorized
revenue (S.R. at 57). However, if Ohio Edison cannot adjust rate design based upon a transfer study, it
will be precluded from the beginning from earning the authorized revenue level. This is an unfair result.
Further, the Commission has previously, In Case Nos. 77-1249-EL-AIR and 82-1025-EL-AIR, authorized
Ohio Edison rates based on transfer studies (Co. Exs. 71B and 7213). Ohio Edison's objection should be
sustained.

Seasonal Rates:

Ohio Edison's tariffs contain six residential schedules, and the company proposes a rate increase in all
of them. In a/l residential rates, except the optional time-of-day rate and the water heating service
rate, the applicant incorporates a summer/winter differential with the higher summer rates reflecting
the higher costs to serve. As a further reflection of costs in the summer months, the pricing of the
energy blocks Is inverted. The rates for higher levels of usage are higher than the rates for usage at
lower levels. The company's rationale is that customers that have higher usages, generally air
conditioning customers, are responsible [217] for the higher demand requirement placed on the
company's system (S.R. at 73). The company Is not proposing seasonal rates for the general service
schedules. The staff accepted the company's seasonal rate proposal.

OCC objected to the seasonal rate for residential customers because no such rate was proposed for the
other rate schedules. 0CC does not accept the assumption that there is a difference in the base cost of
service to customers between seasons. Further, OCC contends that all customers, not just residential
customers, contribute to the higher summer service costs (OCC Ex. 9, at 37-41).
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Company witness Moore testified in support of the seasonal rate proposal. He indicated that during the
past three years, the company has had dominant summer peak demands and that forecasts project
that Ohio Edison will remain a summer peaking company. This situation is due, in part, to increasing
residential air conditioning saturation and creates a different cost pattern for the company. By having a
higher rate in the four-month summer season than in the eight-month winterseason, growth in the
summer peak will tend to be moderated (Co. Ex. 13A, at 6-7). Mr. Moore also testified that [218]
seasonal rates are not feasible for general service customers because of sensitive tracking problems. In
addition, summer weather sensitive equipment, such as air conditioning, is operated by the general
service customers over a number of months, even year around in many cases, as opposed to the more
limited use of such equipment by the residential class. Mr. Moore stated that the greater use of this
equipment by general service customers results in reasonable recovery of costs under the existing rate
structures (Ld. at 16).

The Commission believes that the company's seasonal rate proposal is reasonable and should be
accepted. Although seasonal rates may be new to Ohio Edison, they are not a new concept in Oh1o. All
but one of the other six major Ohio electric companies have seasonal rates (Co. Ex. 13D, at 2). The
evidence shows that Ohio Edison is now a summer peaking company. The evidence also shows that the
coincident summer demands of the residential class at the time of the monthly system peaks have
increased at a faster rate than general service summer demands, and that residential air conditioning is
responsible, in part, for this increase (Staff Ex. 20, at 12). [219] The seasonal rates will help in
moderating the growth In the summer peak and tend to delay the need for new capacity and encourage
better utilization of the company's facilities. OCC's objection is overruled.

In connection with seasonal rates, the staff has recommended that before the company's next rate
case, Ohio Edison should perform and provide a seasonally adjusted cost of service study for all
classes, in addition to the cost of service study It normally provides. The study should provide
additional information on the appropriate levels of seasonal rates, identify the degree seasonal rates
alter consumption patterns, and consider whether seasonal rates for the general service classes are
appropriate ( Staff Ex. 20, at 12). The company should perform this study. The company argues that
sufhcient time will not have passed by the next rate case to generate the required data or complete the
study. If, at the time of the next rate case, the company has had Insufficient time to gather data or
complete the study, it should request a waiver at the time it files its notice of intent.

Standard Rate 10:

The company has proposed to divide its present standard residential rate [220] 10 into two rates.
The company's present standard residential rate incorporates an energy only rate and a load
management rate. Proposed rate 10 is an energy only rate and proposed rate 17 is a load management
rate. Proposed rate 10 will become the new standard rate which will generally be applicable to
customers whose monthly usage Is significantly less than 1,000 kWh. The standard rate was designed
to be less expensive than the load management rate for a majority of the residential customers.
Further, because the standard rate is a kWh rate and requires only standard kWh metering, it will
diminish the need for relatively more expensive load meters (Co. Ex. 13A, at 9). The optional small use
rate has been Incorporated into the standard rate. This rate also contains a controlled water heating
provision in order to offer customers on that rate a water heating option (Id. at 10). The staff found
that the proposed changes to rate 10 do not eliminate any of the options available to residential
customers and recommended, with one exception, approval of the proposed standard rate (S. R. at 48).

The company proposed that the standard rate will be available to customers where "monthly [221]
usage is generally less than 1,000 kWh" (Co. Ex. 13C, at 15). The staff rejected the availability
language on the grounds that it is unnecessary, misleading, and confusing (Staff Ex. 19, at 11). Staff
witness Howard testified that a residential customer at any level of consumption could be served under
this rate (Ld. at 12).

Company witness Moore testified that the availability language was proposed in order to clarify the
general type of customer to whom the rate will be applied and is not meant to be a strict criterion. It is
intended as a guideline for company personnel and customers to use in determining the appropriate
rate (Co. Ex. 13C, at 15).
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The Commission finds that the company's proposed availability language serves a valid purpose and
should be approved. The majority of residential customers will be served under this rate, and the
company will use the 1,000 kWh usage as an initial screening device in determining which rate
schedule will produce the lowest annual bill (Co. Ex. 13A, at 10). If the company determines that a
different rate schedule will benefit a customer, that customer will be changed to the most beneficial
rate schedule. However, as a general rule, [222] customers whose monthly usage is 1,000 kWh or
less will have a lower bill under this standard rate.

Load Manaoement Rate 17:

The company is proposing a new separate load management rate which was previously a part of rate
10. In order to qualify, a customer must have a load meter, or have equipment capable of accepting a
load meter. The proposed rate structure is similar to the load management provision of the current rate
10, except that the applicant is proposing to increase the minimum demand from 5 kW to 6 kW. In
addition, in order to qualify, a customer's six highest monthly kWh usages out of the 12 preceding
months must average 850 kWh or more. This average usage compares to 675 kWh in the present rate
(S.R. at 51, 78).

The staff recommends that the present 5 kW minimum demand and average 675 kWh usage be
retained. According to the staff, the company's proposal would eliminate certain customers that can
practice load management. Staff wltness Fortney testified that not all customers who have load
between 5 kW and 6 kW are able, or willing, to practice load management. However, the minimum
level should not be increased to ellminate those customers with a lower demand [223] who are both
willing and able to practice load management. As pointed out by Mr. Fortney, the Commission Is in the
process of implementing integrated resource planning procedures which encourage demand side
management practices. Staff believes that it is unreasonable that, at the same time load management
practices are being encouraged, the applicant is proposing changes which will eliminate potential
opportunities for its residential customers to engage in those practices (Staff Ex. 20, at 9).

The company contends that only customers with a load of 6 kW have the capability to practice
meaningful load management. Based upon the company's load research data, the company determined
that customers with only one major appliance have a median load of 6 kW. Because two major
appliances are required in order to practice meaningful load management, the company contends that
6 kW is the minlmum load most customers with more than one major applicance would attain (Co. Ex.
13C, at 7-8). The company concedes that some customers with loads between 5 kW and 6 kW can
benefit from the load management rate, but argues that rate 17 should not be used to reward
happenstance (Co. Ex. 13D, at 9). [224]

The Commission is of the opinion that the present 5 kW minimum load provision should be retained.
The minimum load provision should not be increased to eliminate those customers who are practicing
load management under the company's present load management rate provisions.

The company has also proposed that the load management rate be available to customers whose six
highest monthly kWh usages out of the 12 preceding months average 850 kWh or more and that a
customer may be removed from the rate at his option or if his usage has not exceeded 800 kWh in
each of the 12 preceding months (S.R. at 51). The staff recommends that these usages remain at 675
kWh and 625 kWh, respectively (Id.).

Company witness Moore, however, testifred that the staff's recommended changes to the kWh criteria
for rate 17 availabillty are Inappropriate even under the staffs recommended 5 kW minimum billing
load. The staffs recommendations would result in segments of the residential customers being placed
on staffs recommended rate 17 who would pay higher annual bills than if they were billed under
proposed rate 10. Customers with monthly usages of 675 kWh or less and billing loads in excess of 5
kW [225] would pay more than they would had they been billed on rate 10 (Co. Ex. 13C, at 11). The
staff acknowledges that this may be true; however, staff relies on applicant's annual review of
residential customers' bills to determine which rate would be cheaper for them (Staff Ex. 20, at 10).

The Commission is concerned that the stafi's kWh usage recommendation will result In customers being
placed on a rate which is not beneficiai to them. Under the stafPs kWh usage, a customer may qualify
for the load management rate and be placed upon that rate. However, at the lower kWh usage, the
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load management rate would be more expensive. A requirement that the load management rate be
made available to those who cannot benefit would result in customer confusion. Although the
company's annual review of customer accounts will assist in placing a customer on the lowest rate, it
will not prevent the customer from getting on the wrong rate In the first place. The company's proposal
provides adequaterate separation to insure stable and appropriate customer placement and will be
adopted.

Residential Rate Desian:

With the exception of the load management rate, which is discussed above, staff [226] accepted
applicant's proposed rate design for each of the residential classes. The differences between the
company's and the staffs rates reflect the difference in the revenue distribution and the differing level
of customer charges (Staff Ex. 20, at 13).

OCC objected to the proposed residential rate designs. According to OCC, the rate structure should
generally be flat or inverted, and the deeply discounted portions of the rates should be granted a rate
increase. However, according to OCC, the company has proposed declining block rates for the
residential rate schedules which contain sharply declining elements and proposed no increase for the
deeply discounted portions of these rates. OCC further objected that the company proposed different
percentage increases, instead of a uniform increase, for the various residential rate schedules in spite
of the fact that there was no cost of service study which separately delineated the cost of serving each
residential schedule (OCC. Ex. 9, at 50-56). OCC proposed its own rate schedules which provide a
gradual move to flatten the declining rate structure and to reflect a more uniform revenue spread to
the various rate schedules within [227] the residential class (Id. at 56-61).

According to the staff, the applicant has provided its rationale for the design of rates. Rates in one
schedule are designed to track rates in other schedules for consistency or to reduce the likelihood of
rate jumping. Some rates are left unchanged to reflect costs. Experimental rates may be adjusted to
maintain the integrity of the experiment. The basic formats of the rate schedules have previously been
approved by the Commission. While cost is a major consideration, a utility should be able to exercise
discretion and flexibility as to the level and form that rates take within a particular class to achieve
objectives. Staff finds the company's rate design to be acceptable (Staff Ex. 20, at 13).

The Commission flnds no useful purpose would be served by analyzing in this opinion and order each
residential schedule block by block and change by change. The company's proposed rate design is
detailed and interrelated with each rate being designed to serve a purpose. The Commission will accept
its staff's recommendation on the residential rate design and approve the company's proposed design.
The rate designs have been previously approved [228] by the Commission, and the staff has had an
opportunity to observe how they work. Based upon this record, the Commission is not inclined to adopt
new, untested rate structures as proposed by OCC.

Both the staff and OCC recommend that the company should perform and provide a cost of service
study which differentiates the existing residential rate ciasses. The company should perform the study
and provide it for its next rate proceeding. If there has been insufficient time to gather the data at the
time of the next proceeding, the company should request a waiver at the time it files its notice of
intent.

Contract_i<anag@ge for Residential Schedules:

In Its original fiiing, the company proposed certain language to be added to rates 10 and 17 so that
service under these schedules would be for a minimum period of one year. This provision is intended to
eliminate continual rate jumping due to seasonal load variations. While the staff believed that the
restructuring was appropriate, It felt that certain additional language should be added (S.R. at 50).

At the hearing, staff witness Howard agreed with the company that the following language would be
appropriate:

Customers selecting [229] this rate schedule will be billed for service hereunder for a minimum
period of one year unless: 1) service is no longer required by the customer at the same address at any
time during the remainder of the one-year period; or 2) at the customer's request when the customer
adds or removes load and the company projects that the customer's load characteristics for the next
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twelve months can be served more economically under an alternative tariff for which the customer
qualifies.

(Tr. XXVI, 54-55). Mr. Howard also testified that this language should be added to rates 10 and 17 and
replace the current language contained in rates 11, 12, and 19 (Id.). The Commission agrees that the
language is appropriate and should be adopted.

Customer Charoe:

The purpose of the customer charge is to provide a utility with a partial recovery of the fixed costs
which it incurs in order to provide service to a customer by mere reason of the customer's connection
to the utility's system. The staff, Ohio Edison, and OCC have each employed a different methodology In
arriving at their recommendation as to the appropriate customer charge which the Commission should
adopt in this proceeding.

The [230] staffs policy regarding the methodology for determining the customer charge was
established in June of 1980, and has been adopted by the Commission numerous times. Its
methodology derives a charge which is minimally compensatory, and uses expenses which are solely
attributable to the number of customers regardless of demand and consumption (Staff Ex. 19, at 6).
The staff determined that the customer charge for customers that have standard kWh meters should be
$ 4.05 (Tr. XXVI, 6-7; Tr. XXVII, 79; Staff Rate Design Reply Br. at 21). The proposed customer charge
for the load management rate is $ 6.05; and the time-of-day rate is $ 9.89 (Staff Ex. 19, at 6; Tr.
XXVI, 6-7; Tr, XXVII, 79; Staff Rate Deslgn Reply Br. at 21). Because the residential water heating rate
is in the process of elimination, the staff recommends that its customer charge be increased by the
percent equal to the overall percentage increase granted in this case (Staff Ex. 19, at 7).

The company's proposal for the customer charge for customers that have standard kWh meters is $
6.00, and it is $ 8.00 for the load management customers (Co. Ex. 13C, at 12), A basic difference
between the company and the staff is [231] that, in addition to costs associated with meters and
services, the company's method includes the costs of a minimum distribution system. Company witness
Moore testified that historically, the present $ 2.00 customer charge of the standard residential rate
has been set at an artificially low level (Ld. at 12-13).

Although OCC agrees generally with the staff's proposed methodology, OCC believes that the staff has
included certain expenses which are not customer based. As an example, OCC witness Yankel testified
that 93 percent of account 908 expenses should be excluded from the calculation because they are
related to marketing activities and should not be attributable to resldential customers (OCC Ex. 9, at
32-33). However, the staff had already excluded a large portion of account 908 expenses from its
calculation (Tr. XXVI, 74-76). Further, Mr. Yankel did not believe that costs concerning account
collection activities should be included (OCC Ex. 9, at 34). Mr. Yankel Is Incorrect on this point. Clearly
account collection costs are customer-based activities. Mr. Yankel's other concern about metering costs
was accepted and addressed by the staff at the hearing (Staff Ex. [232] 19, at 6). OCC's proposed
customer charge for customers with kWh meters is $ 2.10, and the load management customer charge
is $ 4.10 (OCC Ex. 9, at 35-36).

Upon consideration of customer charge proposals presented in this proceeding, the Commission
concludes that the stafPs proposal is the most reasonable. Although the company's proposal is
predicated on customer-based costs, it results in a percentage increase in the customer charge which is
extremely high. On the other hand, OCC's proposal does not account for even the minimum amount of
customer-based costs, and Its adjustments are not proper. The staff's proposal is based upon the
principles of gradualism and stability and recovers expenses attributable to solely the number of
customers. The staff's customer charge proposal should be adopted, with one exception.

In the staff report, the staff recommended that in the event the Commission does not authorize rates
which recover the applicant's requested revenues, the customer charges should not be adjusted to a
lower level because the staff's customer charges are minimally compensatory in the frrst place (S. R. at
70). However, at the hearing, staff witness Fortney testified [233] that the customer charge increase
should be reduced proportionately (Staff Ex. 20, at 15-16). The Commission is of the opinion that the
staff's first inciination, that the customer charges should not be adjusted, is more appropriate given
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that they have been set at a minimum level. The staff s proposed customer charges should be adopted
without adjustment for the authorized revenue level.

Seasonal or Temporary Discontinuance of Service Charge:

The company has proposed a seasonal or temporary discontinuance ofserv ►ce charge equal to the
customer charge times the number of months a customer is disconnected, plus a $ 20.00 reconnection
charge (S.R. at 49). This charge will be applicable when a customer wants to remain a customer at a
certain location but wants the electric current to the residence temporarily discontinued due to the
customer's occupancy being temporarily.discontinued for reasons such as the customer is planning an
extended vacation, has two homes, or owns a special purpose residence. The company contends that
during the period of disconnection, expenses of standing ready to serve the customer and fixed costs
continue. The company's proposal assigns these continuing [234] costs to the temporarily
disconnected customers Instead of to customers taking service on a year-round basis (Co. Ex. 13C, at
14-15).

The staff finds this charge to be inappropriate. The staff recommends that customers who request to
have their service discontinued, seasonally or temporarily, should be assessed a charge equal to that of
the approved reconnection charge (Staff Ex. 19, at 10). The Commission agrees.

The applicant's proposal would treat customers that are not receiving electric service, as if they were
receiving service. A customer is charged a monthly customer charge to recover costs associated with
the customer receiving service for that month. If a customer has chosen not to receive electric service
for a number of months, that customer should not be subject to customer charges for those months
(Staff Ex. 19, at 10). Ohio Edison's proposal should be rejected. A customer who requested to have
service temporarily or seasonally discontinued should be assessed the approved reconnection charge
when the customer chooses to recommence service.

Emraiove Discoverv Fee:

The company has a program whereby company employees, except those whose specific job It is to
[235] find unauthorized use, are encouraged by the use of a$ 25.00 reward to discover and report

unauthorized use of electricity. This program enables the company to recover the costs associated with
fraud, which may have otherwise gone undetected (Co. Ex. 14C, at 4). This $ 25.00 reward is the
employee discovery fee which the company proposes to charge to the customer.

The staff and OCC oppose the $ 25.00 employee discovery fee. According to staff witness Howard, the
company already has a tampering/investlgation charge which recovers actual costs incurred by the
applicant as a result of a customer's fraudulent practices. The employee discovery fee is not a cost that
the applicant has incurred because of the customer. The company simply desires to provide monetary
rewards to employees who report fraudulent practices. The staff believes that reporting fraudulent
practices should be a part of the employees' job requirements (Staff Ex. 19, at 8).

The Commission agrees with staff and OCC. The actual costs incurred by the company associated with
fraudulent use of electricity are recovered from the customer by imposition of the
tampering/investigation charge. The company has presented [236] no argument which persuades the
Commission that additional charges ought to be imposed. If the applicant desires to reward its
employees with $ 25, then it should be the company that is responsible for this fee, not the ratepayers.

®ther Misceilaneous Charoes:

The company has proposed several other changes to the miscellaneous charges section of its tariff.
Specifically, the company has proposed to increase the disconnection call charge from $ 5.00 to $ 7.00
and to increase the reconnect charge from $ 10.00 to $ 20.00 during normal business hours and from $
20.00 to $ 30.00 after normal business hours (S.R. at 55). The company also proposes an increase in
the dishonored check charge from $ 5.00 to $ 7.00 (1^.). Ohio Edison proposes to Increase the meter
test charge from $ 25.00 to $ 50.00 (Ld.). Additionally, the company proposes to establish a
tampering/investigation charge of $ 125 (Id.). The staff's investigation revealed that these charges are
cost-based, and the staff recommends approval of the charges (Staff Ex. 19, at 7, 9).
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In OCC's view, even though these charges may be assigned to particular customers, the increases are
inappropriate given the overall [237] negative impact (OCC Ex. 9, at 64). In reaching this conclusion,
OCC determined that if these costs were spread over all the customers, it would not have a significant
negative impact upon the other customers. Further, an increase in these fees will have little impact in
reducing the work load of the company (Ld. at 64-65). Finally, from a customer relations perspective,
the impact of these charges is very negative and increasing the charges will make matters worse (Id.
at 65).

The Commission finds that the company's proposed increases to the miscellaneous charges as set forth
above should be accepted. The costs associated with these charges can be assigned to patticuiar
customers, and under these circumstances, it has been the Commission's policy that the customers
who cause the costs to be incurred should be responsible for paying those cost.

Pole Attachment Tariff :

Although there were several fied objections relating to Ohio Edison's pole attachment tariff, the issues
raised have been resolved to the satisfact/on of the affected partles by a joint stipulation and
recommendation (Jt. Ex. 1). Ohil Edison, the Ohio Cable Television Association (OCTA), and the staff
[238] agree that for purposes of this proceeding, the pole attachment rate should be $ 4.69 per year.

The parties negotiated certain indemnification language for inclusion within the tariff. They also
included the language on limitation of liability required by the Commission in Limitation of Liabilitv
Ciauses in Utility Tariffs, Case No. 85-1406-AU-COI (October 6, 1987). In order to insure that the
additional language Is taken In proper context if the need to rely on the indemnity language should
ever arise, the Commission notes, as provided in the stipulation, the following:

The Commission recognizes that the first two paragraphs of the indemnifcation clause in the pole
attachment tariff were negotiated at arms length by the OCTA, as representative of the cable
companies, and the company, two sophisticated parties of equal bargaining position. And It is the
OCTA's and the company's belief that said indemniflcation clause represents an essential element in the
fair balancing of the relevant interests in resolving the pole attachment Issues. The staff believes that
the pole attachment tariff is reasonable.

The Commission finds that the stipulation is reasonable and should [239] be adopted for purposes of
this case.

Allocation of Pollution C^^trol Costs:

As part of the applicant's allocated cost of service study, the company allocated the cost of pollution
control equipment based upon an energy allocator. In the staff report, the staff accepted this allocation
in determining the class revenues necessary to achieve a levelized rate of return (S.R. at 59). IEC,
North Star, and RMI all objected to the classification of pollution control equipment as energy-related.
At the hearing, however, the staff agreed with these Intervenors that these costs should be allocated
on a demand basis (Staff Ex. 20, at 16).

The pollution control equipment that Ohio Edison seeks to classify and allocate on the basis of energy
are those facilities which were installed for the purpose of removing and storing pollutants produced in
the generation of electricity (Co. Ex. 10A, at 13). The company has classified this equipment on an
energy basis because of its belief that the size and capacity of the equipment are a function of the
volume of energy produced by the generating facilities (Tr. V, 50, 81). The company also contends that
these facilities are tradeoffs to permit [240] utilization of less expensive coal than more expensive oil
or gas and are, therefore, energy-related (Co. Ex. 13D, at 17).

The staff and intervenors argue that in general, fixed costs are classifled as demand and variable costs
are classified as energy. They contend that the pollution control equipment costs are included in
production plant accounts, which should be demand allocated. These costs are fixed and should be
treated consistently with other production plant. The investment in pollution control equipment does
not vary over time or with the amount of energy produced (Staff Ex. 20, at 16).

Based upon the record in this case, the Commission is of the opinion that the pollution control
equipment should be allocated on an energy-related basis. While it is true that pollution control costs
are fixed, the pollution control equipment was installed for the purpose of removing and storing
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pollutants produced in the generation of electricity. Thus, the cost responsibility is a function of the
amount of energy usage (Co. Ex. 10A, at 13). Further, Ohio Edison's investment in pollution control
facilities is approximately $ 1 billion. This investment has served to reduce fuel costs [241] for Ohio
Edison's customers. For instance, pollution control facilities at the Mansfield plant were constructed to
control pollutants produced by burning coal. Had oil or natural gas been the company's choice for fuel,
there would have been no need for the facilities. Therefore, these installations were tradeoffs to permit
the use of less expensive coal rather than more expensive oil and natural gas (Co. Ex. 13D, at 16-17).
In making its rate design determinations, the staff used the company's cost of service study which
a/located the cost of pollution control equipment based upon an energy allocator. Thus, the staffs rate
design, which the Commission is accepting in this case, already incorporates the Commission's
determination herein that the pollution control facilities be allocated on an energy-related basis. The
objections of IEC, RMI, and North Star are overruled.

The allocation of pollution control costs continues to be of Interest to the Commission, and we will
continue to review this matter in future rate cases of electric utilities. Our disposition of this issue,
based upon the record In this case, does not foreclose the presentation of other evidence on this
subject [242] in future proceedings.

General Service Laroe Taiibiock:

Both the company and the staff proposed that there be no increase to the second block of the energy
charge for the general service large/special contract class (S.R. at 84). North Star, however, argues
that this tallblock should be Increased because of Its belief that the tailbiock Is under-priced and does
not fully recover the variable cost of service (North Star Ex. 16, at 17). North Star further contends
that the company's and staff's treatment of the second block benefits high load-factor customers at the
expense of low load-factor customers (Id.).

Staff witness Fortney testified that the present charge of 92 cents per kWh reflects the average
variable non-fuel production costs. Mr. Fortney stated that the Commission has recognized as
appropriate and approved taiiblock rates which approximate the average variable production operation
and maintenance espenses. Furher, the staff finds it appropriate that rates reflect the more efficient
use of facilities by higher load factor customers (Staff Ex. 20, at 11).

The Commission is of the opinion that based upon the record presented, North Star's objection must be
overruled. [243] North Star's own exhibit (North Star Ex. 13) shows a calculation of 85 cents per
kWh as the average variable non-fuel rate for the company (Tr. IX, 5). Clearly, at a rate of 92 cents
per kWh, the taiibiock cannot be underpriced. Further, a good rate design will encourage customers to
improve their load factors. The company benefits from high load factor customers because the demand
is more consistent throughout the day. With a high load factor, the company better uses its facilities by
avoiding start-up and cycling of unit-type costs, thereby keeping its operations and maintenance costs
down (Tr. XXI, 116-117). The setting of the taiibiock of the energy charge at the staff's and company's
level will encourage efficient use of facilities. The Commission concludes that the company's and staff s
proposed second block of the energy rate should be adopted. It comports with the rate design principle
that the taiibiock energy charge should be held at a level approximating non-fuel variable costs and it
encourages the efficient use of facilities. Cleveland Eiectric Illuminatina Com anv, Case No. 85-675-EL-
AIR (June 2, 1986) at 83-84.

Allocation of Demand-Related Costs to [244] Interru,otible Load :

The company allocates demand-related production costs on the basis of each class' contribution to the
12 monthly system coincident peak demands. Both the staff and the company allocated fixed
production and transmission costs to interruptible service based upon demand equal to 25 percent of
the class' monthly coincident peak demands (Staff Ex. 20, at 6; North Star Ex. 16, at 19). IEC and
North Star objected to this allocation. IEC's and North Star's position is that because the load that is
interrupted should not be considered in a utility's capacity planning, and is less costly to serve, that
load should not be assigned any production or transmission-related fixed costs (IEC Ex. 6, at 31; North
Star Ex. 16).

Both the company and the staff provided testimony indicating that if interruptible load could be
interrupted at any time capacity is requlred by the utility, then it would be appropriate not to assign
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any of the demand-related costs to this class (Staff Ex. 20, at 6; Co. Ex. 13D, at 12). However, this is
not the case for Ohio Edison. The terms of the agreements under which the company provides
interruptible service limit the company's ability to interrupt. [245] First, the interruptions are limited
to 30 per year, not to exceed five per month. Each interruption is limited to a maximum duration of 13
hours. Second, an interruptible customer can terminate Its contract upon 60 days notice at which time
the company becomes obligated to serve that customer's load on a tirm basis. Third, load reduction
depends on the customer's response to the company's request to interrupt. If a customer chooses not
to respond to an emergency Interruption request, the company has the right to terminate the contract
and the customer would revert to firm load status. Finally, economic interruptions can be avoided by
the customers by forfeiting the interruptible credit for the month (Staff Ex. 20, at 7).

The Commission finds that the 25 percent assignment of demand-related production and transmission
costs to the interruptible customers is appropriate. This assignment recognizes that the interruptible
load provides operational benefits to the company while taking into account the fact that this load
cannot be interrupted at any time and for unlimited duration. Thus, the Interruptible customers are
responsible for a portion of the demand-related production [246] and transmission costs. The
objections of IEC and North Star on this point are overruled.

Interrutibie Dernand Credi_t:

Standard interruptible and interruptible rate contract customers are billed for their total load and usage
according to the general service large rate. An Interruptible demand credit of $ 3.68 per kVa is then
applied to a contract interruptible amount. Further, the contracts contain a provision that kVa charges
may only be increased by 6 percent annually (S.R. at 88; Staff Ex. 19, at 13). Staff agrees that the
applicant's capped kVa portion of the rate should be approved because it reflects the 6 percent increase
allowed (Staff Ex. 19, at 13).

IEC objected to staff's proposal to increase the demand and energy charges for the interruptible
customers without recommending an increase in the interruptible demand credit. According to IEC, the
failure to Increase the demand credit results in a proportionately greater revenue increase to the
interruptible customers on the standard contract than to the firm contract service customers (IEC Ex.
6, at 33; Tr. XXXVI, 136). RMI joins in IEC's arguments.

The $ 3.68 demand credit is one provision of a contract providing [ 247] for interruptible service. The
parties to the contracts tied the energy and demand charges to the general service large rate.
However, they made no provision which would allow for modification of the demand credit. IEC would
have the Commission find that one provision of the Interruptible contracts has become unreasonable
and unilaterally change that provision of the contracts. The Commission Is not /nclined to take this
action. Each contract was agreed to by the parties and submitted for Commission approval. The
Commission has found the contracts as a whole to be reasonable under Section 4905.31, Revlsed Code.
There is simply no justification for the Commission to change the demand credit provision provided for
by the parties.

IEC and RMI both contend that these contracts are not really arrived at by arms-length bargaining, but
are presented to the customers as a take-it-or-leave-it situation. In support of this contention, they
point to the uniform nature of the level of the credit in each contract contending that it is not a
negotiated provision (Tr. XX, 172-173). They further point to a recent contract approved by the
Commission in Ohlo Edison CompanY/Copperweld Steel [248] Comoanv, Case No. 90-465-EL-AEC
(May 8, 1990), where Ohio Edison was able to negotiate more favorable terms, but the level of the
demand credit remained at $ 3.68. Thus, they contend that the demand credit is not subject to
negotiation. This contention is belied, however, by the recent amendment to the Ohio
Edison/Copperweld contract filed with the Commission In the same case on June 4, 1990. The
amendment provides that the demand credit range from $ 2.76 per kVa to $ 5.13 per kVa based upon
the customer's load factor. The Commission cannot look behind the terms of the contracts and
speculate on whether or not there was arms-length bargaining or what was in each party's mind when
the $ 3.68 demand credit was agreed upon. IEC's objection should be overruled.

Qptimum Interrpotibie Load
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In the general service large tariff, the company is proposing to change language which currently reads,
"[t]he company will negotiate pro viding Interruptible service ..." to "(tJhe company may, at its option,
negotiate providing interruptible service . . . " The staff opposes the change on the grounds that the
proposed language could result in discrimination. However, the staff proposed [249] additional
language stating that negotiations will be contingent upon the company's aggregate interruptible load
not exceeding its optimum level. According to the staff, this level is currently being determined by the
applicant and should be included in the tariff when it becomes available (S.R. at 52-53).

RMI and North Star objected to the stafrs proposed additional language on the optimum interruptible
load contending that the parties should have the opportunity to participate in a determination on the
optimum interruptible level. They fear that the staff`s proposed language would place the determination
of the optimum interruptible load solely in the hands of Ohio Edison (North Star Ex. 16, at 21). Staff
believes that their fear Is unfounded because when the optimum level Is determined by the company, it
will have to seek approval for Its Inclusion in the tariff. Staff would only recommend approval of an
optimum level after an investigation as to the appropriateness of that level is performed. The staff
believes that the parties should pursue their interest at that time (Staff Ex. 19, at 12).

The Commission agrees with the staff that Ohio Edison's proposal to change !ts tariff [250] to provide
for negotiation at the option of the company should be rejected. However, the Commission does not
agree with the staff`s proposal to include language that negotiations will be contingent upon applicant's
aggregate interruptible load not exceeding its optimum level. Ohio Edlson has not yet determined the
optimum level ofinterruptible load. When Ohio Edison does make this determination, it can apply for
Commission approval of both the tariff language and the appropriate optimum level. At the present
tlme, no reason exists for the inclusion of such language.

CONSUMER SERVICES

The staff of the consumer services department Investigated the company's service procedures,
customer complaints, and selected company policies and procedures for compliance with the company's
tariffs. In addition, the staff investigated two separate issues at two of the nuclear plants partially
owned by Ohio Edison (S.R. at 149). As a result of its review, the staff made several recommendations
(S.R. at 149-189). A number of these recommendations were resolved by a stipulation entered into
between the company and the staff (Jt. Ex. 2). No party has opposed the stipulation. The stipulation
[251] provides that Ohio Edison will implement certain procedures and report to the staff on its

meter test program, pad-mounted enclosure inspection program, line clearance program, service
interruption reporting program, customer information, and the Perry offgas system report. The
Commission finds the stipulation to be reasonable and will adopt It.

The company has proposed language in the meter test charge provision of its tariff which states that
when the company tests a meter at the request of the customer, a charge of $ 50.00 shall be paid by
the customer after testing is performed (Co. Ex. 5A, Sched. E-1, proposed sheet 53). The amount of
this charge has been discussed previously in this opinion and order. Putting aside the amount of the
charge, the staff expressed concerns over the language of the tariff. The staff found that the language
was unclear as to under what circumstances a charge may be levied and recommended that the tariff
should expressly state what the meter test charge is for and under what circumstances it applies (S.R.
at 150). The company objected to staff s recommendation.

Staff witness Kirk testified at the hearing that the tariff should read as follows: [252] "The company
will test a meter at the request of the customer. The first test shall be at no charge to the customer.
The company shall charge $ 50.40 for any subsequent tests performed at the customer's request. No
payment will be required of the customer if the meter is found to be registering incorrectly" (Staff Ex.
25, at 3). Ms. Kirk testified that in 1989, of the 2,781 customer-requested meter tests that were
conducted, only 197 customers were actually charged the tariffed rate (Ld.). The staff's proposal,
providing that the first meter test would be free, would avoid discrimination in the imposition of the
charge (Tr. XXIV, 128).

Company witness Moore testified that the company expends considerable effort in resolving high bill
investigations. Meter testing is somewhat a last resort. The company will perform a meter test at its
cost if it has reason to believe that the meter could be reading improperly. Only when the company
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does not believe that there is a valid cause for concern, and the customer insists on a meter test, does
the company charge for the test (Co. Ex. 13D, at 10).

The Commission finds that the staff proposed language should be adopted. Under the [253]
company's present tariff, it appears that the company does not impose a meter testing charge in most
instances. Only when the company does not believe that the customer has a valid concern, does It
impose the charge. The Commission finds that the company's practice results in unequal treatment of
customers. How does one determine whether the customer's concern is valid or not? How does one
determine whether the meter could be reading improperly? The Commission believes that the staff s
proposal will result in more equitable treatment of customers. The company's objection is overruled.

MANAGEMENT AND OPERATIONS REVIEW

Section 4909.154, Revised Code, states that the Commission shall consider the management policies,
practices, and organization of a utility when fixing the rates that the utility will charge for service. For
purposes of performing a review of the company's management and operations in this proceeding, staff
selected several different areas of investigation: reorganization and market/ng; Internal auditing,
inventory management and control, and risk management; rates and tariffs; and marketing and
demand-side management (S. R. at 127). Staff offered a number [ 254] of recommendations as the
result of its investigation (S.R. at 128-147). Several of the staffs recommendations in this proceeding
were resolved by a stipulation entered into between the company and the staff (Jt. Ex. 2). No party has
opposed the stipulation, which provides that the company will perform certaln studies and provide
certain Information to the staff related to the company's reorganization, marketing procedures,
inventory management and control, and rates and tariffs. The Commission finds the terms of this
stipulation to be reasonable and will approve it for purposes of this proceeding.

Three other recommendations made by staff in this proceeding drew no objections from the parties.
The staff recommended that the Commission accept the company's proposal to report on certain
marketing activities on a quarterly basis (S.R. at 132). The staff also proposed that the company be
directed to consider implementing a formalized communication process that would provide for timely
reporting to the risk management department concerning the status of certain Insurance required for
services provided through contracts or other transactions and to report to the staff within 90 days
[255] of this opinion and order (S.R. at 141). Finally, the staff proposed that the company adopt a

formal procedure to include the consideration of long-term Impacts in evaluating the appropriateness of
current and future short-term marketing goals (S.R. at 147). The Commission finds these
recommendations to be reasonable and adopts them.

OCC voiced two objections to the staff's marketing and demand-side management review. The staff
reported that the company sets marketing goals in tenns of sales targets. Currently the target is for
two percent growth per year in sales, with the emphasis on off-peak sales. The staff indicated that
although the current goals are for increased sales, other types of demand-side programs are aiso being
evaluated to prepare for the day that reducing the growth rate of demand may be the primary
marketing goal (S.R. at 147). OCC's objection is that the staff should have evaluated the
reasonableness of Ohio Edison's sales target of two percent strategic growth per year. Further, OCC
believes that the staff should have recommended that Ohio Edison be ordered to broaden Its demand-
side management efforts beyond strategic load growth to include conservation [256] objectives.

OCC's objections should be overruled. The Commission agrees with staff witness Puican that these
determinations are more properly considered in an integrated resource planning proceeding (Staff Ex.
15, at 3-4). This opinion and order demonstrates that the rate case proceeding is already detailed and
complicated enough without interjecting subjects which are specifically subjects of other proceedings.

NUCLEAR PERFORMANCE STANDARDS

The staff and IEC have recommended that the Commission adopt the same nuclear performance
standards for Ohio Edison's shares of Perry and Beaver Valley Units 1 and 2 which were adopted for
Toledo Edison and CEI in Case Nos. 88-170-EL-AIR and 88-171-EL-AIR. Staff witness DeVore testified
that ratepayers of Ohio Edison are entitled to the same protection against poor nuclear plant
performance that Centerior's ratepayers are, especially since Ohio Edison and Centerior share
ownership in two of the nuclear plants (Staff Ex. 27, at 6).
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Mr. DeVore indicated that the standard would first be applied in a 1991 electric fuel component
proceeding. In that proceeding, the 36-month average operating availability factor of Perry and Beaver
Valley Units [257] 1 and 2 would be compared to the computed 36-month average operating
availability factors of domestic nuclear units. To the extent that the average operating availability factor
for the company's nuclear units is below the 36-month average, a disallowance will be computed and
applied through the reconciliation adjustment of the electric fuel component rate. If performance of the
company's nuclear units is above the industry average, then certain other provisions apply which
enable the company to offset poorer than average performance. There is also a provision in the
standard for determining whether a company should receive recovery of and on its nuclear investment
if availability falls below the 35 percent level (Ld. at 6-7).

Although Ohio Edison opposes the application of nuclear performance standards to it, it has presented
no valid reason in support of its position. It argues that the Commission has in the past rejected
nuclear performance standards for Ohio Edison and that Beaver Valley 1 is not part of the Centerior
standards. The Commission, however, agrees with the staff and IEC that the Centerior nuclear
performance standards should apply to Ohio Edison. First of [258] all, Perry 1 and Beaver Valley 2
are already a part of the nuclear performance standard approved for CEI and Toledo Edison. The
standard is already applicable to these nuclear units, and Ohio Edison's portion of those units should
also be governed by the same standard. Second, Ohio Edison owns part interest in Beaver Valley 1.
This unit should also be governed by the performance standard. The same reasons prompting the
establishment of standards for the other nuclear units exist for establishing a standard for Beaver
Valley 1 (IEC Ex. 6, at 15). The Commission believes that the Ohio ratepayers of all the owners of
shares of nuclear units are entitled to the same protections. Accordingly, the Commission will adopt the
Center/or nuclear performance standards for Ohio Edison's share of Perry 1 and Beaver Valley 1 and 2.

The stipulation on nuclear performance standards adopted by the Commission in the Centerior cases
provides that it would be desirable to use equivalent avallability data in lieu of the operating availability
data contained in NUREG-0020. According to the stipulation, such equivalent availability data is
maintained for the units, but It is not readily available [259] on an Industry-wide basis like that
contained in NUREG-0020. The stipulation provided that if reliable, equivalent availability data becomes
readily available, the nuclear performance standards will be modified to use equivalent availability data
in lieu of operating availability data. IEC suggests that now is the appropriate time to switch to the use
of equivalent availability data. However, there is no evidence of record to indicate that the equivalent
availability data is readily available on an industry-wide basis. Therefore, this IEC recommendation will
not be adopted. However, the Commission remains interested in pursuing this issue and, accordingly,
a/l interested parties shall provide testimony in Ohio Edison's Spring 1991 EFC proceeding concerning
whether equivalent availability data can be obtained and how it could be applied. If it cannot be
obtained, then the parties should develop alternatives which will assist in the development of standards
which will result In an improvement over the operating availability standard.

EFFECTIVE DATE

The Commission's general practice is to require that the applicant utilities notify customers of any rate
increase authorized prior [260] to the effective date of the new tariffs, and to delay the effective date
in order that this customer notification can be accomplished. However, in instances where the
Commission has not acted upon a rate application within 275 days of the date of filing, and where the
applicant utility has not invoked the provisions of Section 4909.42, Revised Code, to attempt to place
its proposed rates in effect subject to refund, the Commission establishes the effective date of the new
tariffs as the date they are approved by entry so as not to penalize the company for its for-bearance.
In this case, the applicant has not attempted to place its proposed rates in effect although the 275-day
period has expired. Thus, the Commission finds that the effective date of the tariffs filed pursuant to
this opinion and order shall be the date applicant files four complete, printed final cop/es of its tariffs
pursuant to the entry approving the form of the new tariffs. The applicant shall notify the affected
customers of the increase in rates authorized herein by means of insert or attachment to its billings, by
special mailing, or by a combination of the above methods. The applicant shall submit copies [261] of
a proposed customer notice for the Commission's review when it files its new tariffs for approval.

FIiV®INGS OF FACT:
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1) The value of all of applicant's property used and useful for the rendition of eiectric service to the
jurisdictionai customers affected by this proceeding, determined in accordance with Sections 4909.05
and 4909.15, Revised Code, as of the date certain of June 30, 1989, is not less than $ 4,045,603,000.

2) For the twelve-month period ending December 31, 1989, the test period in this proceeding, the
revenues, expenses, and net operating income realized by the applicant under its present rate
schedules were $ 1,666,054,000, $ 1,301,203,000, and $ 364,851,000, respectively.

3) This net annuai compensation of $ 364,851,000 represents a rate of return of 9.02 percent on the
jurisdictional rate base of $ 4,045,603,000.

4) A rate of return of 9.02 percent is insufficient to provide applicant reasonable compensation for the
service rendered to customers affected by the application.

5) A rate of return of 11.20 percent is fair and reasonable under the circumstances presented by this
case and is su>fcient to provide the company just compensation and return on the [262] value of its
property used and useful in furnishing electric servlce to its customers.

6) A rate of return of 11.20 percent applied to the rate base of $ 4,045,603,000 will result in net
operating income of $ 453,108,000.

7) The allowable annual expenses of the company for purposes of this proceeding are $ 1,355,322,000.

8) The allowable gross annual revenue to which applicant is entitled for purposes of this proceeding is
the sum of the amounts stated in Finding 6 and 7, or $ 1,808,430,000.

9) Applicant's present tariffs should be withdrawn and canceled and applicant should submit new tariffs
consistent in all respects with the discussion and findings set forth above.

g;,ONg;LUSIONS OF LAW:

1) The application in this case was filed pursuant to, and this Commission has jurisdiction thereof,
under the provisions of Sections 4909.17, 4909.18, and 4909.19, Revised Code. Further, the applicant
has complied with the requirements of those statutes.

2) A staff investigation was conducted and a report duly filed and mailed, and public hearings have
been held in this case, the written notice of which complied with the requirements of Sections 4909.19
and 4903.083, Revised Code.

3) The [263] existing rates and charges as set forth in the tariffs governing electric service to
customers affected by this application are insufficient to provide appiicant with adequate net annual
compensation and return on its property used and useful in the rendition of electric service.

4) A rate of return of 11.20 percent Is fair and reasonable under the circumstances of this case and is
sufficient to provide applicant just compensation and return on Its property used and useful in the
rendition of electric service to its customers.

5) Applicant should be authorized to cancel and withdraw its present tariffs governing service to
customers affected by this application and to file tariffs consistent in all respects with the discussion
and findings set forth above.

ORDER:

It is, therefore,

ORDERED, That the application of Ohio Edison Company for authority to increase its rates and charges
for electric service is granted to the extent provided in this opinion and order. It is, further,

ORDERED, That applicant is authorized to cancel and withdraw its present tariffs governing service to
customers affected by this application and to flele new tariffs consistent with the discussion and findings
[264] set forth above. Upon receipt of four complete copies of tariffs conforming to this opinion and

order, the Commission will review and approve those tariffs by entry. It is, further,
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ORDERED, That the effective date of the new tariffs shall be the date applicant files four complete,
printed final copies of its tariffs pursuant to the entry approving the form of the new tariffs. The rates
contained in the new tariffs shall be applicable to all bills rendered on or after the effective date. It Is,
further,

ORDERED, That applicant shall Immediately commence notification of its customers of the increase in
rates authorized herein by insert or attachment to its billings, by special mailing, or by a combination of
these methods. Applicant shall submit a proposed form of notice to the Commission when it files its
tariffs for approval. The Commission will review the notice and, If It finds it to be proper, will approve
the notice by entry. It is, further,

ORDERED, That applicant comply with all Commission directives set forth in this opinion and order. It
is, further,

ORDERED, That all objections and motions not specifically discussed in thls opinion and order, or
rendered moot thereby, [265] are overruled and denied. Itls, further,

ORDERED, That a copy of this opinion and order be served on all parties of record.

THE PUBLIC UTILITIES COMMISSION OF OHIO
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BEFORE

THE 1'UBLIC UTILITIFS CONIl41iSSION OF OHIO

In the Matter of the AppIication of Ohio
Sdison Company, The Qeveland Electric
Eiuminatf ng Company, and The Toledo
Ed3son Company for Authority to Incrmse
Rates for Distribution Service, Modify
Certain Accounting Practices, and for
Tariff Approvals.

)
)
)
)
)
^
)

Case No. 07-551-EL-AIR
Case No. 07-552-EL-ATA
Case No. 07-553-EL-AAM
Case No, 07-554-EL-UNC

tJE'`nni`^ e?VT) 0.^Mr ^.^^

The Commission, coming now to consider the above-entitled application,,
testimony, partial stipulation, and other evidence presented in this proceeding, hereby
issues its opinion and order.

APl'EARANCM:

Stephen L. Feld, Kathy J. Kolich, Arthur E. Korkosz, James W. Burk, Mark A.
Hayden, Ebony L. Miller, FirstEnergy Service Company, 76 South Main Street, Akron, OH
44308, on behalf of Ohio Edison Company, The Cleveland Etectric Illuminating Company,
and The Toledo Edison Company.

Richard Cordray, Ohio Aitorney General, by Duane W. Luckey, Section Chief, and
William L. Wright, Thomas W.1VIcNamee and john H. jones, Assistant Attomeys General,
180 East Broad Street, Columbus, OH 43215, on behalf of the staff of the Public Utilities
Coavnission of Ohio.

janine L. Migd.end3strander, Ohio Consumers' Counsel, by Jeffrey L. Small and
Richard C. Reese, Assistant Consumers' Counsels, 10 West Broad Street, Suite 180d,
Columbus, OH 43215, on behalf of residential utility consumers of the FirstEnergy
Companies.

Chester, Willcox and Saxbe, L'LP, by John W. Bentine and Mark S. Yurick, 65 E.
State Street, Suite 1000, Columbus, OH 43215, and Robert J. Triozzi, Director of Law, and
Harold A. Madoraky, Assistant Director of Law, 601 Lakeside Avenue, Room 106,
Cleveland, OH 44114-1077, on behalf of the City of Cleveland.

McNees, Wallace & Nurick, by Samuel C. Randazzo, Lisa G. McAlister, and Joseph
M. Clark, 21 East State Street, 17th Floor, Columbus, OH 43215, on behalf of Industrial
Energy Users-0hio.

TsI1s ia to aartifY that tka imaqas appfarinq ara aa
accnrete antl ocaVlota reproduatiaa o! a case fila
docwamt Qolivsrod in tho rogtZar emrse of tousi aa la
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McNees, Wallace & Nuri4, by Thomas L. F;oehle, 21 East State Street,17th Floor,
Columbus, OH 43215, on behalf of Ohio Home Builderg Association.

David C. Rinebolt, Executive Director and Counsel, 231 West Lim Street, P.O. Box
1793, Fincllay, OH 45839, and Calleen L. Mooney, Counsel,1431 Mulford Road, Columbus,
OH 43212, on behalf of Ohio Partners for Affordable Energy.

Bricker & Eckler LLP, by Glenn S. Krassen, 1375 East Ninth Street, Suite 1500,
Cleveland, OH 44114, and E. Brett Breitschwerdt,100 South Third Street, Columbus, OH
43215, on behalf of the Ohio Schools Council.

Brickfield, Burchette, Ritts & Stone, P.C., by Garrett A. Stone and Michael K.
Lavanga, 1025 Thomas Jefferson Street, N.W., 8th Floor, West Tower, Washington, D.C.
20007, on behalf of Nucor Steel Marion, Inc.

Boehm, Kurtz & Lowry, by David F. Boehm, Michael L. Kurtz, and Kurt J, Boehm,
36 East Seventh Street, Suite 1510, Cincinnati, OH 45202, on behalf of the Ohio Energy
Group.

Boehm, Kurtz & Lowry, by Michael L. Kurtz and Kurt J. Boehm, 36 East Seventh
Street, Suite 1510, Cincinnati, OH 45202, on behalf of the Kroger Co.

Bricker & Eckler LLP, by Glenn S. Krassen, 1375 East Ninth Street, Suite 1500,
Cleveland, OH 44114, on behalf of the Ohio Association of School Business Offic7als, the
Ohio School Boards Association and the Buckeye Association of School Administrators.

Vorys, Sater, Seymour and Pease LLP, by M. Howard Petricvff and Stephen M.
Howard, 52 East Gay Street, Columbus, OH 43216-1008, and Cynthis A. Foruier,
Constellation Energy Group, Inc., 550 W. Wasiiington Street, Suite 300, Chicago, IL 60661,
on behalf of Constellation NewEnergy, Inc

Vorys, Sater, Seymour and Pease LLP, by M. Howard Petricoff and Stephen M.
Howard, 52 East Gay Street, Columbus, OH 43216-1008, and Bobby Singh, Cn.tegays Energy
Services, inc., 300 West Wilson Bridge Road, Suite 350, Worthington, OH 43085, on behalf
of Integrys Energy Services, Inc.

Joseph P. Meissner, The Legal Aid Society of Cleveland, 1223 West 6th Street,
Cleveland, OH 44113, on behalf of Neighborhood Environmental Coalition, Consumers for
FaYr Utiiity Rates, and The Enpowerment Center of Greater Cleveland.
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The appffcants, The Ohio Edison Company, The Clevel na d Electric Illuminating
Company, and The Toledo Edison Company (collectively, Companies or FirstEnergy), are
electric companies as defined by Section 4905.03(A)(4), Revised Code, and public utilities
as defined by Section 4905.0Z Revised Code. Accordingly, the Companies are subject to
the jurisdiction of this Commission pursuant to Sections 4905.04, 4905.05, and 4905.06,
Revised Code. The Companies are Ohio corporations engaged in the business of
providing retail electric distribution services to approximately 2.1 mdl].ion consumers in 44
counties in Ohio,

On May 8, 2007, the Companies filed a notice of intent to file an application for an
increase in rates for electric distribution service for all of the Companies' sprvice territories.
FirstEnergy requested that the test yeai begin March 1, 2007, and end Februazy 29, 2008,
and that the date certain be May 31, 2007. By entry of May 30, 2007, the Conunission
approved the requested date certain and test year. On June 7, 2007, the Companies filed
an application to increase their electric distribution rates, effective January 1, 2009, for TE
and OE, and effective May 2009 for CEI. Also on May 8, 2007, the Companies requested
waivers of various standard filing requirements contained in Rule 4901-7-01, Appendix A,
Chapter II, Ohio Admtttistrative Code (Q,A.C.), to the extent that the requirements require
information related to generation service, which is now competitive and no longer owned
and controlled by the Companies, or information that is sensitive, coni9dentiai, or would
be unduly burdensome to provide. On August 1, 2007, the Commission issued au entry
that accepted the application for filing as of June 7, 2007. The Companies' waiver requests
were granted on May 30, 2007, and June 6, 2007. On Pebruary 22, 2008, proofs of
publication of the application were adniitted into the record (Co. Ex. 18).

Pursuant to Section 4909.19, Revised Code, Staff conducted an investigation of the
matters set forth in the.Companies' application. On December 4, 2007, Staff filed with the
Convnission its written reports of investigation, one for each company (Staff Reports). By
entry dated Deceinber 21, 2007, persons wishing to file objections to the three StafE Reports
were directed to do so by January 3, 2008, and those wishing to intervene were directed to
file motions to intervene by January 15, 2008. This entry also sclieduled a prehearing
conference for January 22, 2008, and granted the Office of the Ohio Consumer's Counsel's
(OCC) motion for a one-week extension of time for filing intervenor testimony to
January 10, 2008. '

The following parties were granted intervention by entries dated August 1, Z007,
December 21, 2007, January 7, 2008, and during the prehearing conference on January 22,
2008:

Ohio Energy Group (OEG)
Kroger Company (Kroger)
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OCC
Ohio Home Builders Association (OH'BA)
Northwest Ohio Aggregation Coalition communities (NOAC)
Ohio Partners for Affordable FrLergy (OPAE)
City of Cleveland (Cleveland)
Ohio Schools Council (OSC)
Ohio Manufacturer's Association (OMA)
Constellatirni NewEnergy, Inc. (CNE)
Nucor Steel Marion, Inc. (Nucor)
Neighborhood Environmental Coalition, Consumers for Fair Utility Rates,

Empowerment Center of Greater Cleveland (jointly, The Citi,zens Coalition)
Fntegrys Energy Services, Inc. (Integrys)
Industrial Energy Users-Ohio (IEU)

Additionally, motions to admit the following counsel to practice pro hac vice before the
Commission in this proceeding were granted on December 21, 2007: David C. Rinebolt
(OPAE), Cynthia A. Fonner (CNE), Garrett A. Stone (Nucor), and Micahel K. Lavanga
(Nucor).

On january 3, 2008, objections to the Staff Reports were filed by the following
parties: FirstEnergy, Cleveland, CNE, IEU, Kroger, Nucor, OCC, OEG, OHBA, OPAE, and
06C.

On January 7, 2008, the attorney examiner issued an entry scheduling the
evidentiary hearing to commence on January 29, 2008. Subsequently, entries issued on
February 13, 2008, and February 14, 2008, scheduled twelve local public hearings in the
following cities in the Companies` three service territories and ordered the Contpani,es to
publish notice of the local publfc hearings Akrort, Barberton, Austintown, Wauseon,
Toledo, Maumee, Geneva, Cleveland, Shaker Heights, Sandusky, Springfield, and
Mansfield.

Approximabely 654 members of the public attended the twelve public hearings
regarding FirstEnergy's proposed distribution rate increase, and approximately 188
witnesses provided sworn testfrnony. Numerous witnesses testified opposing the
distribution rate increase. Many of those witnesses argued that FirstEnergy's rates on a
total, biIl basis were aIready high and they could just not afford to pay any additional
amounts for electric service, or for any other service. Many of those witnesses explained
their personal situations and stressed the hardship of recent gasoline price spikes, which
were causing other products to increase as well. Others focused on service quality issues
in their neighborhoods. Over 40 representatives from various school districts and school
boaxds testified regarding the detrim,ental impact that the elimination of the discounted
school tariffs would have on the school districts and their financial situations. The school
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representatives also stated that pirstEnergy`s Energy for Education II Program (E4E II
P`rogram) was scheduled to end on December 31, 2008, which would add an additional
burden on those schools who took advantage of the program that provided for a diecaunt
on their total electric bills if they prepaid their expected eiectric bill. Conversely, several
witnesses testified that FirstEnergy was a good corporate citizen, praising community
invol.vement and customer service.

The evidentiary hearing comrnenced on January 29, 2008. During the evidentiary
hearing, a partial stipulation and recommendation (stipulation) was entered into between
a number of parties with diverse interests, addressing revenue distribution and non-
residential rate design issues. The stipulation was filed on February 11, 2008 and adnutted
into evidence as Signatory Parties Ex. 1 on February 25, 2008. The stipulation only
resolved certain issues for certain parties, and thus was fuily examined through the course
of the evidentiary h.earing as discussed below.

COIVflUSSIQN REVIEW AND DI5Q-S^, iON:

In this proceeding, CEI seeks an inaease in revenues of $108,598,923, which
represents an increase of 24.59 percent over current revenues. Staff recommended a
revenue increase of between $29,250,365 and $31,035,018, which represents an increase
over current revenue between 6.71 and 7.12 percent (CEI Staff Report at 92, Schedule A 1,
and Staff Ex. 19 at L.E'I'-2 CEI). TE seeks an increase in revenues of $70,539,796, which
represents an increase of 44.60 percent over current revenues. Staff recommended a
revenue increase of between $37,937,862 and $38,663,794, which represents an increase
over current revenue between 24.18 and 24.64 percent (TI's Staff Report at 92, Schedule A 1,
and Staff Ex. 19 at LET-2 TE). OE seeks an increase in revenues of $160,762,886, which
represents an increase of 31.05 percent over current revenues. Staff recommended a
revenue increase of between $69,049,711 and $71,190,494, which represents an increase
over current revenue between 13.59 and 14.01 percent (OE Staff Report at 91, Schedule A-
1, and Staff Ex. 19 at LET-2 OE).

RATB BASE AND QPBRATING INCOME:

Unco te, ted Issues

The parties filed a number of objeciions which Staff agreed'to at the hearing and
which no other party disputed. Staff filed revised schedules to address these objections
(Staff Ex. 19).

The Companies objected to Staff`s decision to eliminate certain subtrammission
land rights from plant in service. The evidence in the record demonstrates that the
property in question was properly jurisdictionally allocated to distribution furictions
rather than the transmission function (Co. Ex. 9-B at 24). Staff agreed with this objection
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(Staff Ex. 4 at 3). PixstBnergy also objected that the Staff- Reports misclass'if'ied ATSI lease
revenues. Staff agreed with this objection (Staff Ex. 4 at 3-4).

FirstEnergy objected to Staf#'s calculation of FICA tax expense. Staff agreed with
the objection (Staff Ex. 17 at 5). Moreover, in calculating the FAS 109 adjustment in the
Staff Report, the most current available information was used. Subsequently, more
current information became available and was incorporated at the hearing (Staff Ex. 8 at 5-
6). In addition, the current amortization was added back into operating expenses (Staff Ex.
8 at 9).

Further, Staff agreed to several corrections to the calculation of real and personal
property tax expense (Staff Ex. 16 at 1517). Staff also deterniined that the municipal tax
deferral amortization included in the Staff Report is not needed as it duplicates the effect
of the ann.ual reconciliation and that deferred federal taxes should have been calculsted to
reflect various changes Staff made to local and Pennsylvania tax rates (Staff Ex. 8 at 7).

Staff also agreed to a correetion to Account 190 recornmended by OCC and agreed
to by FirstEnergy witness Young (Co. Ex. 6-B at 2; Staff Ex. 8 at 11). Staff agreed to 4CC's
objection that some wage increases were miata.kenly double-counted in the Staff Report
(Staff Fx.17 at 4). Finally, Staff agreed that an adjustment should be rnade to reflect an
adjustment to the Pennaylvariia Capital Tax experise (Staff Ex.1b at 15).

Service Company GeneraI Plant

The Companies objected to the failure of Staff to include in rate base the allocated
portion of certain assets, which the Companies erroneously failed to include in the
Companies' filing as part of the rate base. The Companies argued that these assets were
on the books of the operating companies at the time of the last rate case and were
subsequently transferred to the services company in 20U0 (Co. Ex. 1-C, at 2-6). However,
these assets were transferred back to the operating compani:es, effective )anuary 2008. The
Companies claimed that these assets are used to support distribution functions and that
there is no dispute that these assets are used and useful. Further, the Companies argued
that, although these assets were not included in its rate case filinge, it bad disclosed the
existerzce of the assets to Staff in sufficient time to allow Staff to investigate and review the
assets.

Staff argued that the Companies sought to include in rate base the value of plant
which was transferred to its books after the date certain in this case (Staff Ex. 7 at 2; Tr. IX
at 145). Staff contended that, by statute, the value of rate base must be determined by
exarnination as of date certain. Section 4909.15(A)(1), Revised Code. Moreover, Staff
stated that it had not audited the disputed assets and that, without an audit; Staff cannot
say that these assets are used and useful or if these assets even exist. Moreover, Staff
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pointed out that depreciation on these assets is still included in the payments to the service
conipa;,y ,;,r,de ^y u,e operating companies (Co. Ex.1-C at 8).

The Commissson finds that the assets were properly excluded from the rate base
because the assets were transfen+ed back to the Companies books after the date certain in
this proceeding. We agree with Staff's position that Section 4909.15(A)(1), Revised Code,
requires that the value of the rate base must be determined at date certain. Further, we
find that the timing of the transfer of the assets back to the books of the Companies did not
allow Staff a sufficient opportunity to audit these assets. Thus, we find that Staff properly
excluded these assets from the rate base.

WorkingC_ n^a

In their application, the Companies set their working capital allowance to zero for
purposes of this proceeding. Nonetheless, the Companies filed a number of objections to
the Staff Report related to working capztai. As the Companies pointed out, the working
capital allowance cannot be negative in a rate base deterrnffiation, therefore, in setting the
working capital at zero, the Companies rendered moot the issue of cash working capital.
In light of the fact that the issue of cash working capital is moot in this case, it is
unnecessary for the Comrnission to reach a determination on the objections filed by
FirstEnergy regarding woirking capital.

Customer De„p„20

pirstEnergy raised two objections with respect to customer deposits. First,
FixstEnergy argued that the Staff Report considered all customer deposits to ' be
disiribution related, rather than splittir ►g customer deposits between generation and
distxibution. Staff corrected thi9 enor (Staff Ex.16 at 3.).

fn addition, the Companies objected to Staff's fadure to address how customer
deposits related to generation will be treated for regulatoory purposes. Staff acknowledged
that it had not addressed generation-related customer deposits, but Staff contended that it
would not be appropriate to address the treatment of generation related customer deposits
in a distribution rate case.

The Conunission agrees with StafPs position. Generation-related customer deposits
are not an appropriate issue for a distribution rate case, and this issue should be addressed
in a proceeding related to generation rates and charges.
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Rate CertaiW P1an^RCF) Fuel Deferral
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The Companies objected to Staffs faiture to recommend recovery of the deferral of
fuel costs permitted under the RCP Stipulation approved in Case No. 05-1125-EL-ATA, et
al., Qpinion and Order Qanuary 4, 2006), Entry on Rehearittg oanuary 25, 2006), and Entry
on Rehearing (hbrch 1, 2006). The Cornpaziies also noted that a separate proceeding has
been, opened to t:onsider a cost recovery mechanism for the deferred fuel costs. In re
FirstEnergy, Case No. 08-124-EL-ATA. Staff contended that Case No. 08-124-EL-ATA is the
proper proceeding to consider this issue.

The Cormmission agrees with Staff that the Wtant proceeding, a distribution rate
case, is not a proper proceeding to consider recovery of fuel costs related to generation.
Therefore, the Conunission finds that tius issue should be addressed in Case No, 09-124-
EL-ATA.

Date Certain Deferrals

The Companies believe that post date certain balances shou]d be used for certain
expense determinations. FirstEnergy argued that depreciation, amortization of limited
term property, and property tax expense on plant in service should be calculated based
upon end of test year balances rather than the date certain balances, which are lower. In
addition, the Companies claimed that line extension deferrals, transition tax deferrals, and
demand side management (DSM) deferrals also should be based upon end of test year
balances rather than the date certain balances. The Companies argued that each of these
expenses is now known through the end of the test year and that these expense levels will
be more representative of the levels which wi11 be experienced during the period in which
rates will be in effect. FirstEnergy argued that the Commission has allowed similar
treatment of this iasue in the past. See In re Ckmlrmd Electric Illuminating Cv., Case No. 80-
376-EL-AIR,, Opinion and Order at 29 (May 1,1981).

Staff argued that the disputed items are rate base items. Rate base items must be
calculated as of the date certain. See Section 4909.15(A)(1), Revised Code. Further, Staff
argued that the Companies' reliance on Case No. 80-376-EL-AIR is misplaced because the
Commission held in that case that depreciation expense should match date certain net
plant. Cleveland Electric I1tum.inating Co., Case No. 50-376-EL-AiR, Order at 12.

We agree with Staff s position that Section 4909.15(A)(1), Revised Code, requires
that the value of the rate base must be determined at date cerWn. The disputed items are
rate base items; by statute, their value must be calculated as of the date certayn.
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Line Extension QRital Costs

-9-

FirstEnergy objected to the failure of Staff to include capital costs for line
extensions. Staff agreed with the objection (Staff Ex. 16 at 9-10). FirstEnergy also objected
to Staff s position that monthly customer payments were intended to be the total recovery
of capital costs. Staff conceded this issue and provided the alternative calculation at the
hearing (Staff Ex. 16, Attachment MAC-2).

Finally, FirstEnergy argued that the caizying charges for the line extension deferred
costs should be calculated on a gross of tax, rather than a net of tax basis. The Commission
will address next the calculation of the carrying costs for deferrals of line extension costs as
well as deferrals of distribution costs and transition taxes.

Calculation of CarryIng Charges & 22ferrals

OCC objected to the failure of the Staff Report to calculate the carrying charges for
various deferrals on a net-of-tax basis. QCC's witness Effron testified at the hearing that
"if a particular cost is deductible for income tax proposes as incurred, then the net cash
investment td fund the defened recovery of such a cost is reduced by the income tax
savings associated with the tax deduction. Therefore, applicable deferred taxes should be
offset against the balance on which interest is accrued" (C?CC Ex.1 at 28).

At the hearin& Staff agreed with OCC's objection. Staff witness Castle testified that
the calculation of the deferrals on a net-of-tax basis was "sound regulatory polic}r" (Staff
Ex. 16 at 8, 12). Staff noted that Comnission practice has been to cakulate carrying
charges on a net-of-tax basis. In re C'leueIand Eiectric Iltuminaling Co., Case No. 8$-205-EL.- ,
AAK Entry (February 17,1988); In re Cleveland EIectric Illurninating Co., Case No. 92-713-
EL-AAM, Entry (December 17,1992). Staff contended that this is good regulatory practice
because the purpose of a carrying charge is to compensate the utiIity for carrying the
"investment." Since the "investments" are expenses for tax purposes, they are deductible
and serve to reduce the current federal tax obtigatiorn; thus, Staff reasoned, the Companies
are not carrying the cost of the "investmentO to the extent there is a tax benefit.

FirstEnergy argued that the calculation of carrying charges for the deferrals should
not be done on a net-of-tax basis. FirstEnergy`s witness VlTagner testified that nothing in
the RCP Stipulation or the Commission orders approving the stipulation requires such an
adjustment and that the calculation of the carrying charges on a net of tax basis would
change the economics of the RCP Stipulation for FirstEnergy (Co. Ex. 3-C at 5). The
Companies also contended that, based upon the testimony in support of the RCP
Stipuiation, the Commission should have inferred that the calculation of the carrying
charges was intended to be on a gross-of-tax basis (Tr. VIII at 26; Co. Ex. 3-C at 5).
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The Commission notes that Staff has recommended that the tax deductibility of the
debt rate be reflected in the carrying charge on a net-of-tax basis. However, although
Staff's recommendatfon accounts for the deductibility of the debt rate, the
recommendation does not account for the fact that the revenues collected are taxable. If
we were to adopt Staffs reco:nmendation, the Gvmpanies would not recover the carrying
charges }arovid.ed for in the RCP Stipulation, which stated that the carrying charges would
be equal to the Companies' actual long term cost of debt. Therefore, we f'utd ftt the
ca.rzyiing charges on the deferrals should be calculated on a gross of tax rather than a net-
of-tax basis in order to ensure that the Companies recover their actual long term cost of
debt.

The Commission notes that our decision in this proceeding is not consistent with
our decision in In re Ohio Edison Co., The Clevetand Elecfric Illuminating Co,, Toledo Edison
Co., Case No. 08-935-E1-SSO Opinion and Order at 58 (December 19, 2008). We further
note that the order is of no effect, therefore, our decision in Case No. 08-935-EL-SS0 need
not be addressed.

Distribution Deferrals

In the RCP Stipulation, the Companies were authorized to defer up to $150 million
per year in distribution expmses for 2006, 2007, and 2008. In this case, the Companies seek
to begin recovery of the full $450 rniAion plus carrying charges. PirstEnergy clainted that
no party has challenged the specific level of any individual element or suggested that any
of the underlying expenditures were imprudent or unreasonable. Moreover, FirstEnergy
claimed that OCC's challenges to the deferrals are contrary to its obligations as a signatory
p" to the supplemental stipulation in the RCP proceeding and that the Cominission
should not entertain OCC's objections.

OCC argued that the Companies failed to establish that the expenses incurxed by
the Companies exceeded the amounts being recovered in rates. OCC claimed that the
expenditures on distribution operations and maintenance by the Companies were $8.6
million less in 2006 than they were in 2000 when distribution rates were capped.
Moreover, OCC argued that Staff s acceptance of the Companies' method for the
computation of the distributions deferrals is inappropriate for two reasons. First, Sta#f
relied on an improper definition of distribution operation and maintenance (O&M)
expense (4CC Ex. 1 at 16). Second, OCC claimed that Staff improperly measured the
distribution U&M embedded in current rates. OCC argued that the calculation of
distribution O&M expenses embedded in current rates should recognize the growth in
sales by FirstEnergy over the time elapsed since its last rate cases. Thus, in order to
calculate the amount of distribution revenues embedded in current rates, OCC's witness
Effron calculated, the proportion of distribution revenues that covered distribution O&M
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expenses and applied that proportion to the Companies' current revenues (OCC Ex.1 at
18).

Staff responded to OCC by stating that it calculated the distribution U&M amount
by startfng with the 2006 total Q&M and removing amounts which were not distribution-
related. Staff aclaiowledged one error in alf-M calcuiations, which Staff stated was easily
corrected. Staff also argued that the fu11$150 miUion for 2007 carmot be recovered because
the expenditures did not oocur prior to May 31, 2007, the date certain in this case. Instead,
Staff recommended that FirstEnergy be pernaitted to recover $62,500,000, which is five-
twelfths of the deferral authorized for 2007.

The Coaunission finds that Staff has properly calculated the amount of the
dfstribution deferrals in accordance with the RCP Stipulation and our order adopting the
RCP Stipulation. The evidence in the record demonstrates that in deterniining the
allowable distribution deferrals, Staff used the distribution O&M expenses established in
the FirstEnergy electric transition plan proceeding, Case No. 99-1212-EL-ETP as the
baseline for the distribution C&IVE expenses currently in base rates. Staff then subtracted
this amount from both the 2006 and 2007 distribution O& M expenses, to determine the
ainount of O&M expenses which should be deferred (Staff Ex. 16, Exhibit MAC-1 at 3, 9,
15). Because the RCP Stipulation does not provide for adjustments to the amounts of
distribution expenses currently embedded in base rates, the Commission does not believe
that the adjustcnents to the baseline proposed by OCC are appropriate to determine the
amount of expenses currently in base rates. However, with respect to the 2007 deferrals,
neither the Companies` approach of including the full amount of the deferrals authorized
by the RCP Stipulation nor Staff's approach of including five-twelfths of the deferrals for
2007 authorized by the RCP Stipulation determines the deferral balanee as of the date
certain. As discussed above, rate base items should be calculabed as of the date certain.
Accordinglyi the Corrunission fands that the amount of the 2007 distribution deferrals
included in the rate base should be the balance as of the date certairi,, $71.917,186 (Staff Ex.
16, Exhibit MAC-1 at 1).

Transition Tax Deferral

In addition to arguing that the carrying charges for the transition tax deferrals
should be calculated on a net-of-tax basis, OCC objected to the inclusion of transition tax
deferrals in the Companies' rate bases (tOCC Ex. 1 at 26). OCC believes that, given the
relatively short period. for recovery of the transition tax deferrats (i.e., five years),
including the deferrals in the rate bases is neither necessary nor apprapriate. In the
alternative, OCC argued that, if deferrals are included in the Companies rate bases, the
carrying charges should be no higher tfian the embedded cost of debt.
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Staff noted that the stipulation which formed the basis for thi.s deferral allows
accrual and capitalization of intierest on the deferred transition tax balance. Staff also
argued that including the deferral balance in rate bam wi11 provide curTent carrying
charge recovery, will halt further interest capitaiization, and is a much more straight-
forward canying charge recovery mechanism. However, Staff agreed that the carrying
charges should be no higher than the embedded cost of debt {Staff Ex 16 at 11-12).

The Commission a$rees with Staffs position on this issue. Including the deferral
balance in rate base stops any further interest capitalization and is consistent with the
stipulation approved by the Commission in In re FirstEnergy, Case No. 99-1212-EL-ETP, et
al.

Advertising Expense

FirstEnergy objected to the elimination in the Staff Report of certain advertising
expenses. At the hearing, Staff witness Smith agreed that certain recruitment-associated
expenses should be allowed; however, Staff objected to the recovery of expenses for
promotional advertising (Staff Fac.1? at 3). FirstEnergy's witness Burgess testified that the
advertising materials in question were iriformational rather than promotional (Co. Eac.10-B
at 3).

Staff noted that the applicable test for determining whether the advertising is
institutional, promotional, consumer informatioral or conServational is the dominant
message test. Institutional and promotional advertising does not provide a direct primary
benefit to customers, and the expenses from such advertisiri.g should not be recovered in
rates.

7lte Comnsfssiort finds that the advertisfng for which recovery is sought mmply
arntounces that the service quality for the Companies has improved; therefore, we find
that the dominant message was promotional and that recovery of such advertising
expenses should be denied.

UncoIIectable Revenues

FirstEnergy filed two objections related to uncollectible revenues. First, the
Companies objected to the failure of Staff to provide a recommendation addressing
urncollectible revenues associated with generation service. Second, the Companies
objected to Staff's failure to exclude wholesales sales, for which there are no bad debts,
from its calculation.

Staff argued that no recommendation was made regarding urtcolluetilxle revenues
associated with generation service because this is a distribution rate case and iasues related
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to generation should be addressed in a generation-related proceeding. With respect to the
second objection, Staff agreed and accepted the value testified to by the Companies'
witness Ridmaiui (Co. Ex.1-C at 15).

The Cornrnission finds that uncoIlectible revenues related to generation should be
addares'sed in a;g.enerati,on related proceeding rather than a distribution rate case.

Depreciation of Meters

FirstEnergy proposed a ten-year depreciation accrual rate for sneters using an
estimated average useful life in order to begin to transition from current meters to
advanced metering equipment (Co. Ex. 5-B at 4). Staff noted that there is no specific plan
for the replacement of the meters (Tr.. I at 118-119). Staff believes that, in the absence of a
specific plan for the replacement of the existing meters, any adjustment would be based
upon speculation, which is not a basis for ratemaking.

I We agree with Staff's position that it is premature to accelerate depreciation of the
existing installed base of meters in the absence of a specific plan to retire and replace those
meters.

Private Outdoor Lighting

FirstEnergy proposed to terminate its private outdoor lighting progrants arnd has
requested authority to depreciate the assets used to provide this service over five years
rather than their remaining useful life. However, Staff noted that existing private outdoor
lighting custorners can conianue to receive this servwe as long as they wish, FustEnergy is
simply not accepting any new customers for this service. Further, Staff explained that,
when a customer chooses to tierminate this service, disposal of the asset is the
responsibility of the customer (Staff Ex. 6 at 12-13). Thus, Staff concluded that there is no
need to accelerate the depreciation of these assets.

We agree with Siaff's position that there is no need to aacelerate the depreciatioaa, of
the assets because the termination of the program has no effect upon existing assets.

Aimualized Em.piovee_ Caunt

FirstEnergy objected 'to the manner in which Staff calculated annualized labor
expense. The Companies adjusted payroll expense and payroll tax expense to reflect
estimated employee levels and wage levels for full-time employees as of the end of the test
year (Co. Ex, 4 at 2). In the Staff Report, Staff adjusted payroll expense to reflect the
average number of employees for the most recent six months of actual employee counts
(Staff Ex. 17 at 4). The Comparues argued that Staff's use of average employee levels
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during the period from March 2401 and August 2407 bears no correlation to the number of
employees durfng the period when rates will be in effect. The Companies noted that the
record reflects the fact that the employee levels for full-time employees have steadily
increased during each month of the test year (Co. Ex. 4C, Exhibit JRK-7).

Staff argued that the most recent actual data should be used in determining the
employee level to calculate labor expense. However, Staff claimed that FirstEnergy has
not provided sufficient actual infoxmation to allow this calculation to be completed.

The Commission finds that the annualized employee count should be based upon
the most recent actual data available in the record rather than an estimate. The Companies
did not argue that Staff failed to consi.der the most recent actual data or that additional
data was made available to Staff; the Companies contended that the calculation should be
based upon an estimate instead. Staff contended that it based its calculation upon the
most recent data made available to it by the Companies. However, Staff used a six-month
average rather than the most recent month for which data is available. This does not
properly take into account the fact the employee count has been trending up (Co. Ex. 4-C.
Exhibit )RIC-7). Accordingly, the Commission finds that annualized employee count and
calculation of labor expezise should be based upon the most recent monthly data available.

Retired Plant &cnenses

FirstEnergy seeks recovery of cerkain expenses assocfated with securing and
maintaining several retired OE generation facilities. FirstEnergy noted that, although
these facilities were used for genera.tion, the retired facilities ren97T1 assets of the
distribution company, and OE continues to have expenses associated with the facilities.

Staff expIained that these facilities did not render any utility service during the test
year. Thus, Staff argued that these expenses are not part of the cost to the utility of
rendering public utility service for the test year and that there is no basis under law to
allow recovery of these expenses.

The record demonstrates that these generation assets were not used to provide
generation service during the test year. Thus, the Comnmission finds that these expenses
do not reflect costs to the utility of rendering public utility service for the test period in
accordance with Section 4909.15(A)(4), Revised Code, and the expenses related to the
assets are not recoverable.

Rate Case Expense

g'ustEnergy proposed to amortize the rate case expense over one year rather than
the three years generally ordered by the Commission because the Companies' anticipate
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f•iling a new rate case in the next three years (Co. Ex. 10-B at 6). Staff testified that,
historically, the Commission has amort3zed rate case expense over three#o five years (Staff
Ex.17 at 7).

The Cominission agrees with Staff. The Commission cannot anticipate when the
Companies will file a new distribution rate case. Thus, we will adhere to our general
policy of amortizing rate case expenses over three years.

Purther, we find that the record in this case demonstrates that Staff properly
calculated the federal Income tax effect of the amortization of the rate case expense (Staff
Ex. 8 at 8-9). Staff's approach ensures that the tax effect of the entire expense is spread
over the amortization period and that rates accurately reflect the Companies' costs.

PUCO and OCC Assessments

FirstEnergy objected to the use of the actua12a06 PUCO and OCC assessments in
reclassifying the assessments. Staff argued that the 2006 assessments are the latest known
actual data and should be used. IHowever, Staff acknowledged an error in the OE and TE
Staff Reports and corrected that error during the hearing (Staff Ex. 16, Attachment MAC-
4).

The Companies do not dispute that the 2006 assessments are the latest known
actual data. The Commission finds that the use of the latest known actual data Is
appropriate regulatory policy and that the 2006 assessments should be used.

Irikewise, the Companies objected to StafPs failure to use an estimate of future
PUCO and OCC assessment in the calculation of the gross revenue conversion factor (Co.
Ex. 7.-B at 2). Staff contended that use of an estirnate is not sound regulatory policy and
that the Commission has rejected such use of an estimate in the past. In re Columbia Gas of
Ohio, Inc., Case No. 76-704-GA-CMR, Opinion and Order Qune 29, 1977); In re Dayton
Power and Light Co., Case No. 78-92rEL-AIR, Opinion and Order (Mairh 9,1979).

The Commission agrees with Staff that the use of an estimate for this purpose is not
sound regulatory policy and violates the blished practices of the Commission seedng
rates.

Post Retirement Transition Obligation

OCC objected to the Staff Reports' failure to exclude the transition obligation
related to post-retirement benefits from the rate bases of the Companies. At the hearing,
OCC witrsm Effton testified that the transition obligations represents the deferred
recognition of a liability and that it does not represent funds actually expended; therefore,
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it does not require investor funds and it should not be included in rate base (OCC Ex.1 at
4-5).

FirstEnergy daimed that, although recognition of the transition obligation was
represented by non-cash aocounting entries at the tirne the obligations were initialIy
recorded in 1993, these non-cash entries have been reduced by cash payments for retiree
health costs applicable to the obligations initially recognized in 1993 (Co. Ex. 2-3).

Staff agreed with OCC at the hearing. Staff claimed that the transition obligation.
should not be included in the rate base because it does not represent any investment by
FirstEnergy (Staff Ex. 16 at 14; Tr. VIII at 46). Staff also noted that ratepayers already fund
the current amortization of the transition obligation.

The weight of the evidence in the record indicates that there is no investment by the
Companies on wltich to earn a return. Therefore, the Commission finds that the transition
obligation should not be included in the rate base.

Pension and Other PostRetarement Ernployee Benefits (OPEBj

OCC and IEU objected to the manner the Companies and Staff accounted for
pension and OPEB expenses. Staff and the Companies accounted for pension and OPFB
expenses by including the service cost (i.e., the current payments made) in the test year
expenses. _ OCC and IEU argued that the full accrual of pension and OPEB expenses
should be included in the test year expenses. However, Staff argued that, 3f the ftilt
accrual is used, a corresponding rate base item must be created and a return calculated for
it. Staff contended that, although this approach is acceptable in theory, Staff does not have
the information required to implement this approach

Although either approach to accounting for pension and OPEB expenses may be
acceptable from an accounting perspective, the Commission agrees with Staff that
including the fult accrual of pension and OPEB expenses in the test year without creating a
rate base item and calculating a return would be improper. Since there is insufficient
information in the record to create the rate base item and cakulate a return on that item,
we will adopt the approach originally proposed by Staff and the Compardes. However,
the Cornmission directs FirstEnergy to provide sufficient information in its next rate case
filing to determine pension and OPEB expenses using both methods, and we direct Staff to
review such information ahd determine the best approach for the accounting of pension
and OPEB expenses for raternaking purposes.
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Incentive Compmsation
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OCC argued that any portion of ir ►centive compensation that relates to the
attainment of financi.al goals should be exduded from expenses in revenue requirements.
PirstEnergy responded that customers and shareholders alike benefit from a financially
':e:lf.hJ .:tility because a^y oo:.:s-d utility can bornow money at a lower cost in
order to reinvest in needed infrastructure. FirstEnergy acknowledged that investors
benefit from increased earnings but the Companies believe that customers do as well.

According to Staff, 20 percent of the incentives were paid for achieving fimncial
goals. Staff believes that the direct primary benefit of such incentives accrued to
shareholders rather than ratepayers. Therefore, Staff agreed that 20 percent of the
incentive pay be elirninated (Staff Ex. 17 at 7).

The Commission finds that Staff has struck the proper balance regarding incentive
compensation. To the extent that financial incentives are awarded for achieving financial
goals, the primary benefit of such financial incentives accrues to shareholders and that
portion of incentive compensation should not be recovered from ratepayers.

Ute Base Sumumarv

Consistent with the foregoing discussion, the Conunission finds the Companies`
jurisdictional property used and useful in the rendition of electric service as of the May 31,
2007, date certain, to be as set forth below.
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Adjus I `ctionai Rate Base

Cmi TE

° Plant in service $1,927,057,371 $ 771,476,,532 $ 2,074=252
Depreciatton reserve ^'i"AM a76,TT6" =̂030.98^
iJet plant in service 1,154,048,898 394,700,328 1,270,969,754

Working capital -0- -0- -0-

Construction work in progress -0- -0- -0-

Contxibutions in aid of construction -0- -0- -0-

Rate base deductions ^170,4747$L4) 19. 272,31
Rate base $ 983,574,074 $ 413,972,359 $ 1,251,251,538

The Commission finds the rate bases determined herein to be reasonable and
proper and adopts the valuation of $983,574,074 as the rate base for CEI, $413,972,359 as
the rate base for TE; and $1,251,251,538 as the rate base for OE for purposes of this
proceeding.

Qperating Income Summary

Based on our findings noted above, the Commission finds the Companies'
operating revenues, operating expenses, and net operating incomes for the three months
actual and nine months estimated during the test year to be as set forth below,
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OperatingRevenues

Opera^-in^ ,Px,^enses
Operation and Maintenance
Depreciation
Regulatory CreditsjDebits
Other Amortization
Taxes, Other Than Income
Income Taxes

Total t3perating Expenses

Net QMrat:ng Inco^e

Ad 0

CEI TE

-19-

OE

$ 435.968,832 $ 156,930,091 $ .508,093,230

145,238,088
56,974,907
8,837,535
3,024,781

141,186,543
16,581,466

69,693,095
23,545,669
3,941,287

977,216
51,773,481
Q.341.62M

179,794,400
58,669,297
36,452,590
3,338,635

160,662,281
8,876.896

371843 24

$ 64,125,611

41 6.589,128

$ 10,340,963

447,794,49$

$ 60,299,132

The Commission finds the Coaxpranies' operating revenues, operating expenses, and
net operating incomes as determined herein to be reasonable and proper. The
Commission will, therefore, adopt these figures for purposes of this proceeding.

A comparison of the Companies' total operating revenue of $435,968,832 for CfiI,
$156,930,091 for TE, and $508,093,230 for OE with total operating expenses of $371,843,320
for CEI, $146,589,128 for TE, and $447,794,098 for OE indicates that, under its existing
rates, CEI, TE, and OE had net operating income of $64,125,511, $20,340,963, and
$60,299,132, respectively. This net annu.al revenue, when applied to a rate base of
$983,574,074 for CEI, $413,972,359 for TE, and $1,251,251,538 for OE, results in rates of
return of 6.52,2.50, and 4.82 pesrcent for Cfi1, TE, and OE, respectively.

Rates of return of 6.52, 2.50, and 4.82 percent for CEI, TE, and OE, respectively, are
insufficient to provide the Companies xe ble oomp+ensaVm for the service they
provide.

RATE OF RET'URN;

Cagital Structuref Cost of Debt

FirstEnergy recommended a rate of return using FirstEnergy`s combined Ohio
electric distribution utilities capital structure of 51 percent long-terat debt to 49 percent
common equity (Co. Ex. 7 at 4-7). In the Staff Report, Staff used the consolidated parent

Appx. 000237



07-M1-EL AIR, et al. -20-

capital structure (Staff Bxs.1, 2, and 3 at 15). However, Staff witness Cahaan's testimony
modified Stafps initial recommendation to agree withFirstEnergy (Staff Ex. 20 at 3=8, 20-
21). Staff stated that, although tlheir recommended capital structure is a departure from
the traditional approach, it was a carefully vetbed decision that arose from an industry rate
of return workshop (Staff Br. at 33). OCC recommended using a parent consol'zdated
capital structure, as of May 31, 2007, which consistr!d of 56.25 percent long term debt and
43.75 percent common equity (OCC Ex. 2 at 13). OCC argued, in its brief, that a departure
from the traditional approach is unwarranted and unsubstantiated (OCC Br. at 81-$4).
OCC also claimed, in its reply brief, that the use of a combined capital structure of the
three distribution Companies' was untawful pursuant to Section 4909.15(D)(2)(a), Revised
Code, which requires the incl.usion of a"fair and reasonable rate of return determined by
the commission with reference to a cost of debt equal to the actual embedded cost of debt
of such public utility" (OCC Reply Br. at 52). OCC asserted that a combined capital
structure of the three distribution utilities amounts to a"hypothetica:l" capital structure,
not based upon the "actual" embedded cost of debt (Id.).

FirstEnergy initially proposed to exclude the cost of debt of the pollution control
bonds from the calculation of the embedded cost of debt for each respective Ohio electric
distribution utility, stating that the pollution control bonds are not related to the financing
of distribution assets (Co. Ex. 7-B at 11). However, thmugh its supplemental testimony of
FirstEnergy witness Pearson, FirstEnergy modified its originsl proposal to recornntend
blending or averaging the cost of debt for all three of the Companies, but still excluding
the cost of pollution control bonds (Id. at 12-13). Accordingly, consistent with the capital
structure proposals, FirstEnergy and Staff now agree that the embedded long-term cost of
debt of the combined three Companies, exclusive of pollution control bonds, should be
utilized (Id. at 12-13; Staff Ex. 20 at 9). Similarly, consistent with its capital structure
proposal, OCC recommended using the parent company's embedded cost of long term
debt (OCC Ex. 2 at 5).

Given the restructuring of the industry and the industry's rate of return workshop
where numerous stakeholders participated, we are comfortable with the departure in the
traditional capital structure approach arud believe that it is appropriate to use FirstEruerrgy's
and Staff's recommended combined Ohio electric distribution utilities capital struetvre.
We also believe it is appropriate to be consistent with that capital structm and utilize the
embedded long-term cost of debt of the combined three Companies, exclusive of poAution
control bonds, as recommended by Staff and FirstEnergy. Fuathermore, we believe that
this is consistent with Section 4909.15(D)(2)(a), Revised Code, and that OCC's claim
regarding the use of a hypothetical capital structure is misguided. The past practice was
to use a parent-consolidated capital structure, which involved corwlidating the Ohio
operating companies with operating companies in other states and other, non-regulated,
subsidiaries. The method proposed by FirstEnergy and Staff in this proceeding is to
combine only the three regulated Ohfo operating companies. The debt issuances of the
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combined FirstEnergy operating companies are the actual debt issuances, and the cost
rates derived fromthese bo .. me the actual embedded cost rates,

Return on Eauity

Based on the capital asset pricin.g model {CAPM) analysis, the comparable group of
companies listed in the Staff Report, Staff's discounted cash flow (DCF) computations,
Staffs equity flotation cost, and risk profile of the Companies, Staff concluded that a
return on equity (ROB) of 10 to 11 percent is reasonable (Staff Ex. 20 at 10-19). Although
OCC and FirstEnergy criticized varying components of Staffs.methodology for calculating
the ROE, neither offered alternative proposals that result in a substantial deviance from
Staff's ROE range. Furthennore, pirstEnergy recozn.mended the after-tax weighted-
average cost of capital (ATWACC) approach that is unproven and, admittedly, never used
by a state utility commission (Tr. Vol. IX at 16 or 62-63 (February 25, 2008)). FirstEnergy
also proposed to adjust the co171parayle group's estimated ROE to account for
FirstEnergy's financial risk. (Co. Ex. 8-8 at 34). Given that the market value capital
structure of the comparable group is not appreciably different from the current market
value capital structure of FirstEnergy (Staff Ex. 20 at 27; Tr. Vol. ViII at 58-59), we agree
with Staff and OCC that FirstEnergy has not adequately demonstrated how PirstEnergy's
risk is significantly different from the comparable group to justify such adjustment (Staff
Br. at 37-38; OCC Br. at 80-81).

Among other things, OCC disagreed w,ith Staff's selection of the companies
included in the comparable group (OCC Ex. 2 at 6-9). Specifically, OCC objected to the
inclusion of natural gas distribution utilities and fiilly regulated electric utilities, and the
exclusion of electric utilities operating in deregulated states (OCC Ex. 2 at 9-11). Similarly,
PirstEnergy disagreed with Staf#'s selection, stating that sonle of these companies have
different risk characteristice (Co. Ex. S-B at 7-9). The comparable group is a sample group
that may contain a variety of companies. We believe that, on balance, Staff's comparable
group represents an appropriate proxy group. As explained previously, in this
proceeding, we are establishing the rate of return for three distribution electric utilities,
which are regulated entities under the Comnzi,ssion's lurisdiction.

Given the discussion above and the fact that the resulting ana.lyses performed by
FirstEnergy and OCC do not significantly deviate from Staff's ROE range, we believe that
Staffs financial analysis is reasonable and Staff's proposed ROE range should be adopted.

Overall Ratg of Return

Using the consolidated average capital structure of the three Companies,
FirstEnergy proposed in its application an overall rate of return of 9.15 percent for CEI;
9.06 percent for OE; 8.95 percent for TE (Co. Ex. 7-A at 2). However, as stated above,
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FirstEnergy modified its original proposal regarding the cost of debt, which resulted in a
rev9sed overall rate of return of 9.09 percent for all three Companies (Co. Ex. 7-B at 12-13).
Also using the consolidated average capital structure of the three Companies, Staff
recommended a rate of return between 8.24 and 8.72 percent for all three Companies, with
a midpoint of 8.48 percent (Staff Ex. 20 at 4).

Using the consolidated parent capital structure, OCC recommended a rate of return
of 7.55 percent, which was the lower bound of OCCs proposed range of 7.55 percent to
7.99 percent for all three Companies (OCC Ex. 2 at 61-62). As discussed below, OCC
recommended the lower bound of its range due to reliability concerns on PirstEnergy's
system.

Due to revenue stability created by the Companies' rate design proposed in this
proceeding, OSC recommended a 50 basis point downward adjustment to FirstEnergy's
rate of return (OSC Ex. 2 at 35; OSC Brief at 21). OSC offered no evidence to support this
contention and, as FirstEnergy explained in its initial brief (FE Br. at 93-94, cititxg OSC Ex. 2
at 33), OSC's proposal seemed to be criticizing the Companies' proposed return on equity
for its failure to consider the stability of the Companies' proposed rate design when
calculating the return on equity, not the overall rate of return as referenced in O5C`s
testimony and brief (OSC Ex. 2 at 35; OSC Brief at 21). Therefore, we wiU defer further
discussion of the Companees' rate design and proposals related thereto to the section
below titled "Revenue Distribution and Rate Design."

Without record support, OPAB and Citizens Coalition also requested a reduction in
the allowable rate of return "to ensure captive customers are not chair►ed to high
generation price,s" (OPAE/Citizens Coalition Br. at 3).

Based on the circumstautces of this proceeding, the Commission finds that the
midpoint of Staff s recommended rate of return of 8.48 percent is fair and reasoriable and,
accordingly, we will authorize a rate of return of 8.48 percent for the Companies for
purposes of this case.

A rate of return of 8.48 percent applied to the Non-RCP jurisdictional rate base of
$930,132,892 for CEI, $377,913,435 for TE, and $1,119,652,440 for OE, and a debt return of
6.54 percent applieii to RCP rate base items of $53,441,182 for CE[, $36,058,924 for TE, and
$131,599,498 for OE, results in allowable net operating incame of M370,322 for CEI,
$34,405,313 for TE, and $103,553,100 for OE and income deficiencies of $18,244,811,
$24,064,350, and $43,253,968, respectively. These income deficiencies, when applied to the
gross revenue conversion factors and combined with their respective adjusted operating
revenues, produces revenue requirements of $465,140,883 for CEI, $195,451,002 for TE, and
$577,011,492 for OE. This represen,.ta an increase of $29,172,051 for CEI, $38,520,912 for TE,
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and $69,918,262 for OE over the total revenues for the companies, an average increase of
6.69, 24.55, and 13.56 percent for CEt, TE, and OE, respectively.

immm

Cg

Rate Base as of Date Certain
Rate Base - RCP Deferrals
Rate Base Excluding RCP Deferrals
Rate of Return - Non RCP
Non RCP Operating Income

Rate Base - RCP Deferrals
Debt Return - RCP
RCP Related Operating Income

$ 983,574,074
53.441,182

930,132,892
8.48°6

78,875,269

53,441,182
6.54%

3r495^ 3

Total Required Operating Income $ 87,370,322

RATES AND TARIFFS:

IE

$ 413,972,359
36,058,924

377,913,435
8 4836

32,047,059

36,058,924
6.54%

2,^358,254

$ 34,405,313

QE

$1,251,257,538
131,599R998

1,119,652,040
8.48%

94,946,493

131,599,498
6.54%

8.6M7

$ 103,553,100

As part of its investigation in this matter, Staff reviewed the Companies` various
rates and charges contained in the tariff schedules, and the provisions governing d►e .
and conditions of service. The resulting Staff recommendations drew a number of
objections. The issues raised are discassed below.

In general, FirstEnergy proposed to modify the electric service regulations, as well
as the structure, of its distribution electric service schedules for all three Compardes in
order to make the tariff schedules consistent among the Companies. To this end, the
Companies proposed to reduce the number of tariff schedules to eigh#:1 Residential (RS),
General Service-Secondary (GS), General Service-Primary (GP), General Service-
Subtransmission (GSUB), General Service-Tiansmission (GT), Street Lighting (STL), Traffic
Lighting (TL), and Prlvate Outdoor Lighting (POL) (Staff fixs.1, 2, and 3 at 30 and 31). The
four proposed general service schedules are voltage based (Staff Ex.1 at 23; Staff Ex. 2 at
23; Staff Ex. 3 at 24). It is important to mention that Staff and FirstBnergy have been
informatty discussing the need to reduce the number of schedules, simplify the ratee, and
have a consistent tariff format for the three FirstEnergy operating companies (Id.). Staff
also explained that while this is a distribution rate case, due to the changes in the overali

1 We note that CE1, TE, and OE currertt8y have 12, 13, and 7 aesidettda] tariff adWules in effe4
erespectively.

Appx. 000241



07 551-EL-AIlZ, et al. -24-

tariff structure, FirstEnergy has emphasized the proposed rate impacE$ on a total bill basis
(including, generation and transmission) (Staff Ex. I at 76; Staff Ex. 2 at 25; Staff Ex. 3 at
25). In simplifyutg and reducing the number of tariff schedules that will be offerecL the
resulting bills of some customers on certain schedules wiU be drastically impacted. To
mitigate the itnpact^ FirstEnerggy proposed a Residential Distribution Credit Rider (Rider
RDC) and a Business Distribution Credit Rider (Rider BDC) tCo. Tix.13 at 24).

Staff argued that the proposed new structure, as a whole, is a reasonable reflection
of distribution-related costs and recommended approval of the new structure (Staff fix. 1
at 23; Staff Ex. 2 at 23; Staff Ex. 3 at 24). in support of the theory of gradualism, Staff also
recommended approval of Rider RDC and Rider BDC (Staff Exs.1, 2, and 3 at 30-31).

Constellation and Integrys do not oppose Rider RDC or Rider BDC, but they
xequest that the Commission clarify in its order that the credits are adm.inistered in a
competitively neutral fashion between shopping and non-shopping customers, and thus
the credits are available to all customers (Constellation/Integrys Br. at 6-7). Constellation
and Integrys stated further that all parties appear to agree that the credits would in fact be
available to all customers (Id. at 7, citing Tr. Vol. II at 91 and Staff Ex.18 at 13).

The Commission agrees with FirstEnergy and Staff and finds that a restructuring of
the tariff structure is warranted to simplify the tariffs and to ensure consistency among the
three Companies. In order to mitigate the impacts of such restructuring, we also agree
with FirstEnergy and Staff that Rider RDC and Rider BDC are necessary. Therefore, we
approve the new tariff structure proposed by the Coinpanies as approved herein, as well
as Rider RDC and Rider BDC. Consistent with the understanding of the parties, we clarify
that both Rider RDC and Rider BDC shall be administered in a competitively neutral
fashion and be available to aIl customers.

Revenue D' tribution and Rate Design

Cost Service Study

With its applicatim the Carnpanies fded an embedded fully allocated cost of
service study (COSS) by rate class for the test period ending February 29, 2008, as adjusted.
T'he Companies chose the Coincident Peak Demand method as the allocation rnethodology
for their COSS submitted in this proceeding (Co. E3c. 12 at 2-3). The COSS proceeded as
follows: (1) items, such as plant investment, operating expenses and taxes, were
functionalized between the distribution function and to "all other;" (2) the costs were then
classi#fed as castomer, demand, or energy related; (3) the costs that were deternuned to be
distribution related were then allocated to the various customer classes; and (4) a
calculation of the revenue responsibility of each class occurred, which is required to
generate the recommended rate of return (Staff Exs. 1, 2,3 at 26). Staff analyzed the COSS
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subnutbed by the Companies and conduded that FirstEnergy generally followed
acceptable allocation guide2ines (Staff Ex.1 at 26; Staff Ex. 2 at 26; Staff Ex. 3 at 27). No
other party offered an alternative COSS or submitted specific evidence opposing the
rnethadoiogy selected.2 Accord3ngiy, we agree with Staff and find that the Compardes'
CQSS reasonably reflects the distribution system characteristics of the Companies (Staff
Ex. 18 at 2).

Partial StiRulation

As explained previously, FirstEnergy, IEU, t?CC, OEG, Kroger, and OPAE filed a
partial stipu3ation that addresses revenue distribution and non-residentfal rate design
issues, Although Staff was not a signatory to the stipulation, Staff witness Fortney
supported the stipulation at the evidentiary hearing, stating that the stipulation was "very
reasortable" (Tr. VII at 93; Staff Br. at 50). For reasons discussed below, OSC and Nucor
opposed the settlement. Cleveland stated that it agreed with a substantial portion of the
stipulation's proposals, including the revenue distribution; however, it could not support
the stipulation because it failed to provide an accommodation for the schools located in
CBY's territory (Qeveland Br. at 3). Cleveland added that the revenue distribution
proposal contained in the stipulation appeared to be "fair, equitable and reasonable" (Id.
at 4).

SumnlarX the Partial Stipulation

The stipulation in these cases provided, inter alia:

(1) Revenue distribution for the Companies wili be allocated among the
individual rate classifications pursuant to Schedule A attached to the
stipulaiilon:

(2) For each of the Companies, the class revenue requirement that results from
Schedule A will be collected based upon the Companies' proposed rate
design for the CS, GP, GSUB, and CT schedules.

(3) The testirnony of Kevin M. Murray on behalf of IEU will not be offered in
this proceeding.

(4) Objections2-6,8,9,11-14,17-19,21,22,24-27,34-34,36,37,and39-42
to the Staff Reports filed by IEU in this proceeding were withdrawn. IEU's

2 While OSC witness Solganick seems to criticitie the Companies' COS;S tluotighout his testimony for not
specifically analyzing the cost to save schools (e.g., OSC Ex. 2 at 25-29, Tr. Vol. IV at 36-37), he does not
offer an altemative COSS or evidenee to dentotuftate that the Companies' COSS is inapp=opriate.
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withdrawal of objections Z 4, 30 and 32 was contingent upon C.vmmission
approval of Company Revised Schedule B-6, as it pertains to those objections
and as reflected in the Second Supplemental Testimony of Company witrms
Young.

(5) The testimony of Stephen J. Baron, Lane Kollen, and Richaird A. 8audino on
behalf of ©BG wiil not be offered in this proceeding.

(6) All objections to the Staff Reports filed by the OEG in this proceeding were
withdrawn.

(7) The testimony of Kevin C. Higgins on behalf of Kroger will not be offered in
this proceeding.

(8) All objections to the Staff Reports filed by Kroger in this proceeding were
withdrawn.

(9) The agreernent of the Signatory Parties reflected in the stipulation was
expressly conditioned on its acceptance in its entirety and without nuitierial
alteration by the Cominission.

(10) The Signatory Parties agreed that if the Commission or any court of
competent jurisdiction rejects alI or any material part of the stipulatiM or
otherwise materially modifies its terms, any adversely affected party has the
right to file an application for rehearing or a motion for reconsideration. If
such application or motion is filed, and If the Conantission or court does not,
on rehearing or reconsideration, accept the stipulation wfthout material
modification, the adversely affected party may withdraw from the
stipulation by filing a notice with the Conunission and the other Signatory
Parties within ten (10) days of any such order; and the adversely affected
party is entitled to reopen the hearings in these proceedings to submit the
testiawny and objections referenced in paragraphs 3-8 above.

Schools' Issues

By its terms, the E4E II Program, which provided a discounted rate to schools if
they prepaid their electric bill, expires December 31, 2008. OSC further explained that the
ME II Program is an electricity prepayment program whereby schools arrange for the
issuance of municipal bonds to prepay a lump sum amount to the Companies representing
partLeipating school districts' anticipated electric usage for the contract term in exchange
for a negotiated discount off their total electric base rates (including geraratit.^m) of 10
percent to participating school districts (OSC Ex. 4 at 2).
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In addition to the expiring E4E II Program, FirstEnergy proposed to elfminate al1
CEI and TE tariff schedules specific to schools and treat the schools as GS customers,
taking distribution service from rate schedules based upan their voltage. 06C opposed
the etimination of the speci.al school rate for CEI and TE customers, the elimination of the
E4E Ii Program, and the placement of the schools on the GS rate schedules that are
inherent in the rate design of the stipulation described below. OSC asserted that the "load
characteristics of schools are substantially and materially different from the jGS] class
peak," justifying special school rates (OSC Ex. 2 at 23). OSC explained that the
Commission has recogtvized such differences in prior rate proceedings (OSC Br. at 4-5).
FirstEnergy responded that any prior rate cases were decided before restrcuturing of the
industry, on a bundled service basis, considering generation, distribution, and
transmission services together (Co. Ex. 13 at 5-6; FE Reply Br. at 34). FirstEnergy added
that the ordy diffexence described by OSC with regard to serving the schools is usage
(peais deinand), which is not relevant to the cost of providing distribution service (FE
Reply Br. at 34). FirstEnergy further noted that even if usage should be considered,
FirstEnergy witness Hussings' rebuttal testimony demonstrated that the average of the
demands for the summer months was virtually identical to the average for the non-
sum.mer months and the average of all twelve months (Co. Ex. 13-C at 7). In defense of the
stipulation, qCC, OEG, and IEU also support FirstEnergy's rationale to eliminate school
tariff schedules (OCC Reply Br. at 65; OEG Reply Br. at 3-4; IEU Reply Br. at 6-7).

Nuco s ues

Nucor opposed the elimination of FirstEnergy`s bundled tariffed ratea and
irnplementation of distribution only rates for non-shopping customers without proposing
new generation and transmission rates in this prooeeding, or without having such rates
already approved. (Nucor Br. at 2-3). Similarly, Nucor opposed the elimination of
interruptible tariffs in the absence of the implemer^tatian of comparable or superior
replacement interruptible tariffs Od. at 2-3, 12-16). Nucor asserted that the lack of
replacement generation and transmission rates sbif ts the burden from FirstEnergy to its
retail customers and creates uncertainty (id. at 7-10). FirstBnergy, Staff, and OCC
responded that it would be inappropriate to establish generation rates as part of this
.distribution rate case, explaining that the Companies have separate proceedings pending
that will establish generation rates (Co. Ex. 13 at 12; Staff Br. at 56-57 (citing Staff Ex.1$ at
12 and Tr. Vol. VII at 96); OCC Reply Br. at 65-66).

Moreover Nucor proposed modifications to the proposed rate design for the G'T
rate schedule, including the development of distribution Ievel interruptible rates. {Id. at 3,
16-19 (citing Nucor Ex.1 at 13)), FirstEnergy conbended that there is no benefit to creating
a distribution-level interruptible rate given that the benefits of an interruptible rate are
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reflected in generation pncing (Co. Ex.13-C at 13). Staff concurred in this conclusion (Staff
Ex.18 at 12).

Nucor also asserted that FirstEnergy's billing demand provisions, incorporated into
the stipulatiori, are outdated and incompatible with competiti:ve retaii markets (Nucor Ex.
1 at 14). JEU disagreed, and FirstEnergy noted that adopting Nucor witness Goins'
suggestions move the Companies away from the industry norm and result in increased
rates (IEU Reply Br. at 12; FirstEnergy Br. at 90-91, citing Co. Ex. 13-C at 14).

Evaluation of the Sti^ulation

Rule 4901-1-30, Ohio Admirdstrative Code, authorizes parties to Commission
proceedings to enter into stipulations. Although not binding on the Commission, the
terrns of such an agreement are accorded substantial weight. See Consumers' Counsel v.
Pub. Util. Comm., 64 Ohio at.3d 123, at 125 (1992), citing Aknm v. Pub, titil. Comm., 55 Ohio
St.2d 155 (1978).

The standard of review for considering the reasonableness of a stipulation has been
discussed in a number of prior Commission proceedings. See, e.g., Cincinnati Gas &
Electric Co., Case No. 91-410-EI.-AIR (April 14, 1994); Western Iteserve Telephone Co., Case
No. 93-230-TP-ALT (March 30, 1004); Ohio Edison Co., Case No. 91-698-ELFOR, et al.
(December 30, 1993); Clevelrmd Elecfric lltum. Co., Case No. 88-170-EL-AIR Qanuary 30,
1989); Restatemenf of Accounts and Records (Zirnrner Plant), Case No. 84-1187-EL-UNC
(November 26,19$5). The ultimabe issue for our consideration is whether the agreement,
which embodies considerable time and effort by the signatory parEies, is reasonable and
should be adopted. In considering the reasonableness of a stipulation, the Coaunission
has used the following criteria:

(1) Is the settlement a product of serious bargaining among
capable, knowledgeable parties?

(2) Does the settlement, as a package, benefit rabepayers and the
public interest?

(3) Does the settlement package violate any important regulatory
principle or practice?

The Ohio Supreme Court has endorsed the Commbion's analysis using these
criteria to resolve issues in a mazuter economical to ratepayers and public utilities. Indus.
Energy Consumers of Ohio *Powsr Co. v. Pub. Util. Comm. (1994), 68 Ohio St.3d 559 (citing
Consumers' Counsel, supra, at 126). The court stated in that case that the Commission may
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place substantial weight on the fierms of a stipulation, even though the stipulation does not
bind the Cornmission (Id.).

Based on our three-prong standard of review, we find tliat the first criterion: that
the process involved serious bargaining by knowledgeable, capable parties with regard to
revenue disbribution and non-resideni.al rete design, is n3et. Numerous interYenors with
diverse interests signed the stitipulation. Additionally, counsel for the Companies and the
intervenors have been involved in many cases before the Comrnission, including a number
of prior cases involving rate issues. Further, a review of the terms of the stipulation shows
that the parties engaged in comprehensive negotiations prior to signing the agreemen^
evidenced by the withdrawal of numerous objections and pre-filed testimony by the
intervenors.

As a package, the stipulation advances that public interest by resolving issues
raised in this proceeding with regard to revenue distribution and non-residential rate
design while limiting the time and expense of extensive litigation. As evidenced by the
stipulation terms, numerous abJections and #atimony have been withdrawn narrowing
the scope of the hearing and reducing the length of the hearing. Additionally, although
not a signatory party to the stipulation, Staff has expressed its support for the stipulation.

Nonetheless, to improve the overall package of the settlement, to assist in the
transition to new tariff schedules, and based on the principle of gradualism,3 we will
modify the partial stipulation to the extent neoessary to provide a diseount to public
primary and secondary schools via a School Distribution Credit Rider (ltideY SDC) as
suggested by OSC (OSC Br. at 18-19, 25). Establishing Rider SDC is consistent with the
development of Rider RDC and Rider BDC proposed by FirstEnergy to nutigate the
impact on customers due to the restructuring of the tariff schedules. Rider SDC should
reflect a discount off FirstEnergy's approved distribution GS tariff schedules, including all
applicable riders exclusive of the state kWh tax rider. Given that this is a distribution rate
case, the level of the discount should be eonsistent with the current distrffiution discount
provided for in the E4E II Program contract (which is 8.693%). Eligible schools would
include the public school district buildings currently served under the E4E II Program plus
the existing Cleveland Public School System buildings served by CEI. A school facility
that is eligible for both Rider BDC (approved herein) and Rider SDC must elect which
rider it wishes to apply to its facility. The difference in revenue created by Rider SDC

3 While we agree with FirstEnergy that gradualism is not a dispositive factor when establishing rates, we
also agree with FirstEnergy that it is a "useful tool in managing overall customer impacts resulting fronm
incorporating" the Companies' new proposed rates and rate structure as we transfer from historic rate
levels and structures (FE Reply Br. at 37-38; Co. Ex. 13 at 7). Staff witness Formey also seemed to
support the principte of gradualism (TY. Vol. Vii at 134).
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should be shared in the same proportion as the overall revenue responsibility is shared as
contained in Attachment A of the Stipulation.

Our review of the partial stipulation, with the modification specified herein,
indicates that it is in the public interest and represents a reasonable disposition of the
revenue disfribution and nan residential rate design issues in this case. We wil1, therefore,
adopt the partial stipulation, as modified herein.

Finally, the stipulation meets the third criterion because it does not violate any
important regulatory principle or practice.

The Commission notes that, in its approval of the stipulation, the revenue
distribution contained therein is generatly consistent with the allocation of revenues
resulting from the cost of service study submitted by the Companies and reviewed by
Staff. With regard to Nucor's first issue identified above, we reiterate that this proceeding
is a distribution rate case that will establish the terms and conditions of the Companies'
distribution service. The Companies' generation and transnrtission rates and services will
be established pursuant to subsequent proceedings.

Residential Rate Qsign

OCC supports the stipulation with regard to revenue distribution; however, the
stipulation does not address the appropriate rate design for residential customers.
FirstEnergy proposed a rate utilizing an inclining two-block structure for residential
customers. FirstEnergy claimed that such a structure, together with the Rider RDC, would
help mitigate customer impact from the many changes proposed by FirstEnergy's
application (Co. Ex. 13 at 12; FE Brief at 91). Staff rejected FirstEnergy's proposed inclining
rate block structure, and recornmended a flat energy rate to best ref[ect costs (Staff Exs. 1-3
at 31). OCC agreed with Staff in its Reply Brief and thought that a flat energy rate for
residential customers was preferable to the inverted block rate design proposed by the
Companies (OCC Reply Br. at 66).

The Commission agrees with Staff and C]CC, and finds that Staffs proposed flat
energy rate better reflects costs, and thus, is reasonable and should be adopted.

Contract 2mand

In FirstEnergy witness Hussing's rebuttal testimony, FirstEnergy reconunended
clarifying the contract demand language contained in its proposed GS tariffs to clarify that
the contract demand will be specified in the contract for electric service for customers
establlishing serarice after December 32, 2008, and for customers requhing/requesting a
significant change in service (Co. Ex. 13-C at 11). Fira gy specifies that the contract
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demand should be 60 percent of the customer's expected, typical monthly peak load (Id.).
Further, FirstEnergy etated that existing customers with a contract demand maintain their
existing contract demand level, as it exists December 31, 2008, unti2 the customer
reestablishes service or requests or requires a signif"icant change in service (Id.). OSC
agreed with the revised language proposed by FirstEnergy as it applies to new customers;
howevver, OSC offered two additionai clari#ications,r iricludlng a requreumt that allows an
existing customer to request a reevaluation of its existing contract demand level and a
definition of the term "expected, typical monthly peak load" (OSC Br. at Attachment A).
Staff also agreed with FirstEnergy's revised language; however, Staff argued that new
customers should be able to request that their contract demand level be reevaluated after
the initial 12 months of service based upon their actual usage (Staff Br. at 56).

The Commission agrees with Staff and OSC that language should be ircluded that
affords customers with an opportunity to reevaluate a customer's contract demand level.
It is appropriate to have an exist'sng customer's contract demand level, as well as a new
customer's contract demand level after the initial 12 months of service, reevaluated based
on actual usage. Thus, FirstEnergy is directed to modify its contract demand language to
incorporate the concept that, in addition to the - reestablig^hment of service or a
request/requirement for a significant change in service, a new or existing customer may
request that the Companies reevaluate the customer's contract demand level based on
actual usage as explained herein. Tlhe Commission also finds tt ►at uuluding a definition
for the term "expected, typical monthly peak load" would be redundant and is
u.nnecessary.

ELIABILTTY:

With respect to Ohio Edison's reltabd.ity, Staff made four recommendations in the
Staff Report (Staff Ex. 2 at 76). OE agreed with two of the recommendations and Staff
withdrew one of the recommendations at hearing (Staff Ex. 13 at 4). FirstEnergy maintains
its objection to Staff's reconunendation that OE perform a through investigation of al1
service interruption's coded "unknown" to determine the root cause. FirstEnergy is
willing to continue its current practice of performing root cause analysis of service
interruptions coded "unknown" on days that are iiwtt affected by storm conditions;
however, FirstEnergy contended that it would be unduly burdensome to go back afber a
storm and perform a root cause analysis of each stomrrelated outage coded "unknown."
Therefore, FirstErsergy proposes to modify S#aff's recommendation to exclude outages
coded "unknown" on days affected by storm conditions.

'FirstEnergy also objected to Staff's recommendation that OE remove additional
overhanging branches, limbs and other vegetation located outside of OB's right of way
based upon the overhang's diameter and canopy (Staff Ex. 2 at 77). FirstEnergy noted that
OE already removes overhang that is likely to interfere with lines or equipment regardless
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of whether the tree is located inside or outside of the right of way (Co. Ex, 17-C at 25).
FirstEnergy contended that dwe was no evidence that the removal of such vegetation will
improve OE's SAIFI performance and that property owners tend to be passionate about
their trees and vegetation.

First Energy also objected to recommendations in the Staff Report :elfl^d to the
assessment of CEI's reliability performed by UAtiS Group, Inc (UMS). During 2005, Staff
and CE1 agreed to a set of interim reliability targets for CBI. CEI agreed that if it missed
any of the targets, it would hire an independent consultant to review and provide Staff
with an assessment of CEI's infrastructure and operational practices; the independent
consultant would also make recommendations to CEI to improve its CAIDI and SAIFI
perforrnance. CEI missed its interim targets in 2006 and tJMS was hired as the
independent consultant. U11+tS provided its findings in a report (I3MS Report) issued on
October 30, 2007 (Staff Foc.1 at 76). FirstEnergy objected to Staff's recommendation that
CEI seriously consider implementing three of the recommendations in the UMS Report
and that CEI either submit a schedule or provide a detailed justification for why CEI does
not plan to implement these recommendations (Staff Ex,1 at 79). FirstEnergy argued that
these three recommendations were not cost-effective considering the cost and the
projected impact upon its SAIFt performance.

OCC argued that the Commission should order substantive con9equ" for the
faflures by the Companies to meet standards for the quality of service provided to
customers. OCC recommended that the Comsriission order an additional investigation
into the Companies alleged failure to meet the performance targets and their compliance
with the Electric Service and Safety Standards contained fn Chapter 4901:1-10, O.A.C.
OCC also recommended that the Commission impose financial consequences upon
FirstEnergy based upon its history of not meeting its performance targets.

In support of its recommendation for an additional investigation, OCC noted that
the Commission has statutory authority to consider the management poticies and practices
of public utilities such as the Companies. See Section 4909.154, Revised Code. OCC
claimed that the Staff Reports and the other evidence in the record in this proceeding
revealed that the Companies have performed poorly as rneasured by several key reliability
mebrics and Chapt+er 4901:1-10, O.A.C. OCC argued that the Comnnission, should
recognize that poor service has resulted from the Companies' past failures and hold a
separate hearing to consider the Companies service quality.

OCC believes that the UMS Report is a useful starting point for evaluating CEI's
reliability issues. However, OCC believes that UMS recommendations do not go far
enough to ensure sustained reliability actions by CEI. OCC dairned that neither
FlrstEnergy rxt^r Skaff conducted a m^: review of uhe UMS recommendations,
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Therefore, OCC believes that a separate proceeding speafccallly related to reliability is
warranted.

OCC claimed that CEI has under-invested in its distribution faci2ities. OCC argned
that Staffs support the UMS recommendation that CEI nuintain capital spending at $84.7
million, the planned 2IX08 level, for a minimum oia-ve y wrs was :^a.'.sguided. OCC beiieves
that maintaining the planned capital spending for the intermediate term is not adequate
and does not recognize past wnder-investment by CEI, OCC claimed that CEI's capital
spending has been consistentiy lower than the average level of spending in the industry
{C)CC Ex. 20 at 21, 157). C7CC also noted that CEI's capital spending on "Distribution Gross
Plant Additions" only re-attained 1992 expenditu.re levels by 2005-2006 and that such
spending was well below that level for a number of intervening years (t?CC Ex. 20 at 155).
OQCC argued that CEI should not be rewarded for returning to adequate levels of
expenditures on its distribution systems after nearly-two decades of under-investment.
Therefore, OCC argued that an adciitione, comprehensive review should be conducted
regarding spending on reliability and management direction regarding the reliability
provided by FirstBnergy. Moreover, OCC believes that a separate proceeding would
improve the transparency of review of service reliability.

In addition to its request for a separate investigation into the Companies' service
reliability, OCC recommended that the Commission should impose f'inaruial consequences
for the Coinpanies' aIleged ongoing failures to comply with Chapter 4941:110, O.A.C., and
to meet their reliability performance target;s. OCC noted that Staff and CEI had agreed
upvn an action plan due to CBI's failure to meet its reliability targets under which Staff
and CFI agreed to an fnberim target for 2006. Under the action plan, CSI was required to
hire an independent consultant to review its reliability program if it missed the interim
target for 2006. CEI did nvss the 2006 interim target and was required to hire UIVLS (Tr. VI
at 113).

OCC further noted that CHI has missed its CAIDI reliability target for eight
consecutive years and its SAIFI target for the past four years. OCC daimed that 08 has
also missed ita SA IFI target. Therefore, OCC recommended tba.t the Commission impose
financial corlsequences for the repeated f.ailures to meet the reliability targets. Specifically,
OCC recommended that the Companies' rates of return should be adjusted to reflect the
performawe of the individual operating company with respect to reliability. OCC
recoinmended that the rates of return for both CEI and OE be set at the lower bound of the
reasonable range for the rate of return. OCC beIieves that this would reduce the
authorized revenue increase for FirstEnergy by approximately $5 million.

FirstEnergy responded to OCC by arguing that OCC comments upon its reliability
are misguided and unfounded. FirstEnergy clait.'ned that OCC has faiied to demonutrate a
single issue that has actu.aIly affected customer reliability or that is a violation of Chapter
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4901:1-10, O.A.C. Further,.the Companies argued that OCC has not identified a reliability
related issue or practice that the Companies have not already reznedied or are not actively
addressing.

FirstEnergy contended that no further Commission investigation regarding
reliability is neceBsary. FirstEnergy claimed that the reliabilfty of the operat€ng ctmpanies
is good and that its ongoing efforts to improve reliability are reasonable. FirstEnergy
claimed that OCC ignores TB's record of consistently meeting or exceeding its SAIFI and
CAIDI targets, FirstEnergy also argued that OCC failed to recognize that OE has
experienced minimal issues with respect to meeting its reliability targets, FirstEnergy
claimed that OE has consistently met or exceeded its CAlUI target. FirstBnergy
acknowledges that OB failed to meet its SAIFI target for the period between 2004 and 2006,
but FirstEnergy argued that the OE Staff Report demonstrated that OE has undertaken a
number of steps to improve its SAIFI performance (St,aff Ex. 2 at 72, 75-79). FirstEnergy
noted that OE met its SAIFI and CAIDI targets for 2007 (Co. Ex. 17-C at 4-5) and argued
that it would constitute an unnecessary step backward to penalize OE for limited
reliability problems that have already been addressed.

With respect to CEI, FirstEnerg,y argued that CE has been actively addressing its
reliability issues through implementation of the recommendations contained in the UMS
Report FirstEnergy noted that the CEI Staff Report adopted 25 of the recommendations
contained in the UMS Report (Staff Ex. 1 at 77-79). FirstEnergy claimed that CE has
implemented or will implement 22 of the recommendations adopted by Staff (Tr. III at 72).

Moreover, FirstEnergy cIaimed that OCC's proposal for a separate service reliability
proceeding is tardy and unnecessarily duplicative of Staffs efforts. FirstEnergy rnoted that
the Companies' reiiability practioEs and performance have already been investsgated by
UMS (as to CEI) and Staff (as to all three operating companies), The Companies aver that
the fact that OCC disagrees with Staff's conclusions and recommendations is not a basis to
re-plow the same fields.

In addition, FirstEnergy argued that QCC's recommendation for financial
consequences was unjustified. FirstEnergy argued that OE met its reliability targets for
2007 and that OE has taken numerous steps to correct the instances where it failed to meet
its SAIDI target.

FirstEnergy also contended that finanrial penalties are inappropriate for CEI.
FirstBnergy noted that the failure to meet a reliability target is not a violatitm of Rule
4901:1-10-10, O.A.C. See In the Matter of the Commission's Review of Its Electrie Sernice and
Safety Standnrds, Case No. 02-564-EL-ORD, Entry on Rehearing (March 18, ,?.0Q3).
FirstEnergy clauned that CfiI subrnitted action plans to Staff for the years in which, it did
not meet targets and that CEI is aggressively pursuing practices to achieve top quartile
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reiiabitity performance through implementation of the majority of recommendations
contained in the UMS Report. FirstEnergy noted that UMS acknowledged its efforts to
improve CEI's reliability perforn^ance (OCC Fx. 20 eit 11). FirstIInergy concluded that the
punitive san,ctions proposed by OCC would serve no purpose and would not contribute to
improved reliabiIity,

The Commission finds that FirstEnergy's requested modification to StafFs
recommendation that OE perform a through investigation of all service interraptions
coded "unknown" to determine the root cause should be adopted. The record in this case
demonstrates that it would be unduly burdensome to require OE to perform a root cause
analysis on days affected by storm conditions (Co. Ex. 17-C at 23). Therefore, the
Commission wi11 direct OE to perform a through investigation of all servi,ce interruptions
coded "unknown" to determine the root cause except on those days which are affected by
storm conditions.

The Commission also finds that Staffs recornmendation that OE remove additional
overhanging bxanches, limbs and other vegetation located outside of OE's right of way
based upon the overhang's diameter and canopy should not be adopted. Staff has not
demonstrated that this practice would actually improve OE's SAIFI performance, and OE
met its SA1PI target for 2007 (Tr. VI at 77-78).

However, the Commission finds that Staff s recommendation that CEI either submit
a schedule to iinplement the tIree remaining UMS recommendations or provide a detailed
justification for why CEI does not plan to implement the.se recommendations should be
adopted (Staff Ex. 1 at 79). Although FirstEnergy clearly stated its prefererrce not to
implement those three recommendations, further discussions between CEI and Staff are
clearly necessary before Staff can agree that these recomrnendations are not cost effective.

With respect to OCC's recommendation for a separate proceeding to investigate the
Companies' service quality and reliability, the Commission finds that such proceeding is
unnecessary. In preparation of the Staff Reports for this proceeding, Staff thoroughly
investigated the service quality and reliability of the Companies. A conaiderable portion
of the Staff Report for each operating company is devoted to that investigation (Staff Ex. I
at 57-81; Staff Ex. 2 at 5MQ; Staff Ex. 3 at 64-81). Each intervenor had the opportunity to
file objections to the conclusions contained in the Staff Report, and OCC filed multiple
objections to the Staff Report related to service quality and reliabitity, The UA4S Report
was addressed in the Sta.ff Report for CEI, and the LTMS Report was neoeived into the
record of this proceeding. A substantial amount of testimony was received related to
service quality and reliability, and the parties had the opportunity to make arguments
related to service quality and reliability in their briefs. Although OCC may not agree with
Staff's conclusions and recommend,ations in the Staff Report, OCC has not idenWed any
factual issues which have not been thoroughly investigated and litigated in this
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proceeding. Therefore, the Coaunission finds that further lii,igation on this issue is not
necessary. Nonetheless, the Commission notes that CCC xetanis its right to fiIe a
complaint under Section 4905.26, Revised Code, raising any issues it has with respect to
the Companies service quality and reliability.

The Comrnission finds that 4CC's recommendation that the rates of return of OE
and CEI should •be set at the lower bound of a reasonable rate of return should not be
adopted. With respect to ©E, the record indicates that OE missed its CAIDI performance
target only once between 2000 and 2006 and that preliminary information indicates that
OE met its CAIDI performance target for 2007 (Staff Ex. 2 at 74; Tr. VI at 77-78). Moreover,
the record indicates that, al#hough OE missed its SAIFI performance target for the period
between 2004 and 2006, preliminary information indicates that OB met its SAIFI
performance target for 2007 (Staff Ex. 2 at 73; Tr. VI at 77-78). Based upon this record,
there is no basis for reducing OE's rate of return due to reliability issues.

Further, the Commission finds that reducing CEI's rate of return due to reliability
issues is premature in light of the actions taken thus far by Staff and CEI. There is no
doubt that the failure of CEI to meet its CAIDI target for seven years is a matter of serious
concern to this Coavnission (Staff Ex. 1 at 76). T.,ikewise, the failure of CEI to meet its
SAIPI target for four consecutive years is a matter of significant concern (Staff Fx,1 at 75).
However,-CEI has agreed to implement 22 of the 25 recommendations of the LMS Report
adopted by Staff. At the time of the hearing in this case, Iess than a year had passed since
the issuance of the UMS Report on October 30, 2007. Thus, there had not been a sufficient
period of time to assess the impact of those recommen,dations or whether CE has properly
implemented the recommendations.

Therefore, the Commission finds that, based upon the record of this proceeding, the
remedial action plan agreed to by CEI and Staff, which led to the IJMS Report, and the
requirement that CEI impleauent those recommendations contained in the UMS Report
were reasonable remedies to the failure of CEI to meet its performance targets as set forth
In the agreed upon remedial action plan. Accordingly, we decline, at this tirne, to adopt
OCC's recommendation to reduce CEI's rate of return However, the Commission notes
that a reduction in the rate of return may be an appropriate - remedy for the failure to
maintain reliable service, and the Commission is prepared to consider such remedy if CEI
does not improve its service quality before its next distribution rate case or if CEI fails to
properly implement the recommendations contained in the UMS Report.

In addition, the Comtnission must balance the performance of CEI with the need for
CEII to invest in its distribution system. Reducing CEI's rate of retarn may have the
unintended consequence of making it more difficult for CEI to obtain the capital needed to
invest in its i,nfrrashucture. Accordingly, we will declim to adopt OCC's reconvnendation
on this issue.
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Maintenance and InspectionF'rogam
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FirstEnergy objects to Staff's reconunendations regarding the implementation of
several issues contained in the Companies' rnaintenance and inspection progxam requircd
by Rule 4901:1-10-27, O.A.C. Staff has identified several areas where Staff alleged
FirstEnergy has not maintained sufficient records to documents its compliance with the
Rule 4901:1-10-27, O.A.C., inspection program requirements or where Staff believes that
the Companies' Rule 4901,1-14-27, O.A.C., inspection program is inadequate. These areas
include quality control for certain equipmaent and right-of-way vegetation control. Staff
recommended that the Commission direct FirstEnergy to remedy both the recordkeeping
deficiencies and the substantive program requirements. OCC agreed with Staff's
recommendatims.

FirstEnergy also objected to Staff's findings in the Staff Report that FirstEnergy had
conzmitted a number of violations of the National Electric Safety Code. Staff noted that all
deficiencies had been corrected and that no further action was needed. The Companies
argued that Staff did not provide su#ficient detail to determine if Staff was using the
proper edition of the code for the particular equipment in question. FirstEnergy noted that
the Staff Reports reference only the 2002 edition. Staff acknowledged at hearing that
FirstEnergy's equipment was "grandfathered" (Tr. VI at 217).

The Commission notes Rule 4901:1-10-27(E)(2)(g), O.A.C., provides a process for
utilities to request changes in their inspection programs, subject to Staff's approval. Many
of the issues raised in this proceeding stem from an apparent failure of communication
between the Companies and Staff and are better remedied by more discvssion between
FirstEnergy and Staff than further litigation. The Connmission directs FirstBnergy to file
amendrnents to its Rule 4901:1-10-27, O.A.C., inspection program to address both the
recordkeeping and the substantive program raised by Staff under the Rule 4901:1-10-
27(E)(2)(g), O.A.C., process. In the event that the Companies and Staff cannot reach a
common understanding on an amended plan, there will be an opportunity for the parties
to request a hearing to brin,g any disputes before the Cozunissi.on.

With respect to the alleged violations of the National Electric Safety Code, the
record demonstrates that the date of installation of the equipment determines which
version of the code applies. The Commfssion agrees that the record is not ctear whether
Staff used the proper editions for the equipment in question (Tr. VI at 216-21$). AAlthough
all of the alleged violations have been cortected, the Commission wiA not consider the
alleged violations to have occurred in any future Commission proceedings.
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QTHI?R TARIFF

ExtensionsLine

-$$- ,

FirstEnergy proposed to continue the up-front payment concept established in Case
No. 01-2708-EL-COI,4 which in^$adcd the foiiowing:

(1) Standard single family residential homes pay an up-front payment of $300.

(2) Residential geothermal homes pay an up-front payment of $100.

(3) Non-standard single family residential homes pay an up-front payment of
$300 plus 100 percent of the cost differential of a line extension that exceeds
$5000.

(4) Multi-farrmily homes pay an up-front payment of $100 per unit.

(5) General Service customers pay an up-front payment equal to 40 percent of the
estimated total cost of the line extension.

(6) Transsnission customers pay an up-front payment equal to 100 percent of the
estimated total cost of the line extension.

(Co. Ex. 16 at 45 ). Staff agreed with the up-front payment concept created in Case No. 01-
270B-ELrCOI, but recommended modifying the up-front payments proposed by
FirstEnergy as follows:

(1) Standard single fanvly tusden#ial homes pay an uprfront payment of $100.

(2) Residential geothermal homes pay an up-front payment of $50.

(3) Non-standard single family residential homes pay an up-front payment of
$200 plus 100 percent of the cost differential of a line extension that exceeds
$500U. A monthiy extended payment option (with interest) of up to four years
should be offered when the line extension costs exceed $5000.

(4) Muiti-family homes pay an up-front paymfttt of $50 per unit.

4 In the Matter of tbe Commission' s Investiguttan into the Policieg and Fmcadurn of Ohio Power C'otnparty,

CoJtt»tbus Soutiern Nrcer Compmty, 77M C1evs^ Aeetxrc 11tundraftg ConspWy, flhiv Edism Corapar% Tht

ToJedo Edison Company and Monongahela Power Company Regarding the Instatlatian of New Line Exterrsrons,
C.ase No. oI 2708-EL-C0t, et al., Opinian and Order (November 7, 2UQ2).
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(5) General Service customers pay an up-front payment equal to 40 percent of the
estimated toial cost of the line extension.

(6) Transmission customers pay an up-front payment equal to 60 percent of the
estimated total cost of the line extension.

(Staff Ex. 18 at 10-11; Staff Exs. 1, 2, and 3 at 21). OHBA argued that the setttements in
Case No. 01-2708-EL-COI were "stop-gap" measures during the time that PirstEnergyfs
distribution rates were frozen, and that the appropriate method to recover line extension
costs going forward is through distribution rates established in a distribution rate case
(OHBA Br. at 3 and OHBA Reply Br. at 2, citing Staff Exs.1, 2, and 3 at 20). OHBA also
stated that if the Coxnmission decides tfl approve the up-front concept, OHBA
recomrnended approval of Staff's up-front payments, not the amounts proposed by the
Companies (OHBA Br. at 45; OHBA Reply Br. at 4).

Per Am. Sub. Senate Bill 221'(SB 221), the Comnission is required to adopt ustiform,,
statewide tine extension rules for nonresidential customers within six months of the
effective date of the law. The Conunission adopted such rules for nonresidential and
residential customers on November 5, 2008.5 Applications for rehearing were filed, which
the Conwnissian is still considering. Accordingly, the new line extension rules are not yet
effective.

The Commission agrees with OHBA and finds that, in Case No. 012708-EL-COI, it
approved line extension settlements that were scheduled to expire at the end of the
distribution rate freeze. Therefore, FirstEnergy's request to continue the existing line
extension policies regarding up-front payments is denied. Additionally, in light of the SB
221 mandate that the Commission adopt statewide line extension rules that wtil apply to
FizstEnergy, we do not beifeve that it makes sense to adopt a unique policy for FimtBnergy
at this time. FirstEtuergy is, however, directed to include all line extension expenditwm in
rate base until the new line extension rules become effective.

Tari Ava'^

The Companies have proposed deleting language providing that copies of its tariffs
were "available for public inspection at the Company's business offices." OCC opposes
this change. Staff also recommended that FirstEnergy keep this language.

5 See !n * Matter ojOe Commission's Raureza cf Chrqrter^ 4^(31:T-9, 490I:2-I0, 490I:1-11, 490l:1,22, 49^:I 23,
4901:1-24, and 49UT:2-25 of the Ohfo Adtranistratrve Code, Case No. 06-653-EL-ORD, Finding and Order
(November 5, 2008).
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The Commission finds that the Companies' proposed clwge is reasonable in light
of the provision of Rule 4901:1-1, O.A.C., which requires aIl utilities to provide, upon a
customef s request, a copy of the applicable tariff, and further requires that, if the utility
does not maintain a copy in the county where the customer is served, the utility must
provide the information in the format requested by the customer. These provisions ensure
dat the tariffs are available to customers. The existing Wiff Ianguage is unnecessary and
may be deleted.

Use of Service

The Companies have proposed that tariff language which will allow the Companies
to require customers who want a parallel interconnection with the Companies'
distribution system to pay for a dedicated telephone line. Staff recornmended additional
language excluding net metering customers from this requirement. ,Staff argued that the
proposed language would grant FirstEnergy unfettered discretion in determining which
net metering customers would need to install and pay for a dedicated telephone line.
OCC argued that StafPs position comported with existing rules and that the rulemaking
process, rather than a distribution rate case, was the appropriate forum to raise their
concerns.

The Comninission agrees that FirstEnergy should exclude net metering customers
from this reqwrement. FirstEnergy has not provided any criteria as to which net metering
cnstomers should be required to install and pay for a telephone line and the Commission
believes that such a requirement has the potential to be unduly burdensame to net
metering customers.

Field Collection Char¢e

FirstEnergy has proposed a Field Collection Charge which would be assessed as a
trip charge any time the field personnel attempted to collect a delinquent account.
First$nergy included a Iirnit of three charges per billing cycle. Staff recommended that the
Field Collection Charge be Iimited to one charge per bi1)asxg cycle. Staff is apposed to the
imposition of the charge if another action is performed instead of collection of the
delinquent account. OCC agrees with Staff's proposal to Iimit this charge to one fieId visit
per billing cycle.

We agree with Staff's proposal to limit the charge to one charge per biiling cycle.
Although FirstEnergy argued that multiple charges furthered cost-causation policies, we
believe that imposing multiple charges on customer accounts which are already
delinquent has the potential to simply increase uncollectable expenses and FIPP
arrearages, which wiD then be passed on to ratepayers,

Appx. 000258



07-551-EL-AlR, et al.
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The Companies have proposed an annual escalator adjusiaient which would apply
to certain miscellaiteous charges. The Companies believe that these charges relate to
specific customer.created situations that are very labor intensive and that the proposed
esciiator w'sll serve as a proxy for labor htcreases and ensure tirnely rwovery of increased
costs (Co. Bx. 15-B at 12).

OCC argued that the proposed adjustment violates the test year principle codified
in Section 4909.15(A)(4), Revised Code. Staff opposed the adjustment as well, arguing that
the Commission has never approved such an adjustment without an audit and
recoru9Liation coinponent and that there is no need to adjust these charges more frequently
than a comprehensive rate case in which all components of the revenue requirement are
reviewed (Staff Ex.18 at 8).

The Conunission agrees that these proposed escalator adjustment should not be
approved because it provides no provisions for audit and reconciliation and because a rate
case, such as the instant proceeding, is the appropriate fortun to adjust these miscellaneous
charges.

Miscellaneous

FirstEnergy objected to Staff's recommendation that, in proceedings brought to gain
access to premises, FirstEnergy be allowed to add court costs and attorney fees to a
customer's bill only when a court issues FirstEnergy an order awarding such court costs or
attorney fees. FirstEnergy argues that collection of court costs and attoxney fees ensures
that costs are charged to those customers who cause the costs to be incurred. QCC argued
that under Commission precedent, it is not appropriate 0 co'iiect court costs and attomey
fees through customers' biils. See in re Cincinnati Gas & Elecbic CQrnpamry, Case No. 95-656-
GA-AIR, Opinion and Order at 57 (December 12,1996).

The Co=mission )elieves that this issue is a matter for the courts to detennin+s on
the basis of each individual case. We are unwilling to approve any tariff provision
allowing FirstEnergy to collect court costs and aitorney fees on customer bi11s irrespective
of whether a court has awarded such costs or fees,

The Companies have included a number of instances where the tariffs simply cite to
the Admin.istrative Code, rather than quoting or paraphrasing the applicable rule. Staff
believes that the tariffs should include the substarm of the actual rule rather than a
citation.

Appx. 000259



07-55I•EL-AIA, et aL -42-

The Commission agrees with the Companies. FirstEnergy's proposai has the
advantage of automatically irmrporating certain future rule chartges by reference, which
ensures that there is no, conflict between the Oliio Administrative Code and the
Cornpanfes' tariffs. Accordingly, the Ohio Adrninistrative Code would prevail in the
absence of an approved waiver.

$taff recomrnended that the Companies change their existing tariff language in
Section V(A) of the Companies' tariffs to ensure that the language comports with the
Commission's decision in White Plustics v. Columbus Southern Power, Case No. 83-b5fl-EL-
CS►S. The existing tariff language states "[njo refund will be made rek x°°-ating the
difference in charges under different rate schedules applicable to the same class of
service." The Companies then recommended adding language stating "except as required
by law" to the tariff to ensure that the tariffs do not conflict with YVhite Plastics. OCC
argued that this added language is insufficient in that it may intimidate customers who
have legitimate claims against the utility by raising the prospect that a difficult legaI
process is involved.

The Commission notes that this issue concerns existing tariffs and that neither OCC
nor Staff have demonstrated that any custorner has been adversely impacted by the
existing tariff provisiorL Nonetheless, the Commission agrees that the Companies'
proposed additionaI language is appmpriate and dixvcts the Companies to make this
change.

The Comparti.es also proposed to delete certain tariff language in Section V(D)
relating to the transfer of Enal biIis in the case of a customer moving from one service
location to another location (Co. Ex. 15-B at 4-5). The Commission agrees with the
Companies that the language should be deleted.

The Companies also proposed language that references the bi,Iling cycles associated
with changes in seasonal billing (Co. Ex. 15-B at 5). The Commission agrees that the
Companies have included a reasonable level of specificity regarding when seasonal rates
sha1l apply and will approve the propond ...langmge.

OTHER IS'SUES:

Storm Damag,e Deferral

FirstEnergy requested authority to defer expenses associated with storm damage
for recovery in future rate cases (Co. Ex. 3 at 10-11). As proposed, the level of test year
expenses would be used as a baseline. Actual storm damage expenses in excess of the
baseline would be added to the deferred amount while actual storm damage expenses
which are less than the deferred amount would be subtracted from the deferred amount.
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OCC opposed tlus request on procedural grounds, tlaixnuzg that this issue was not
addressed in the Staff Report and that FirstEnergy failed to file a timely objection to StafYs
failure to address the issue in the Staff Report. Thus, CCC claimed that this issue is not
properly before the Conunission

The Commission notes that FirstEnergy filed the request for accounting authority in
Case No. 07-553-EL-AAM. Because this is a request for accounting authority rather than a
rate case issue, the requirement that FirstEnergy file an objection to an issue not addressed
in the Staff Report does not apply.

The Coinmission finds that FirstEnergy's request for accounting authority is
reasonable and should be granted. However, the Commission will not grant PirstEnergy
authority to defer expenses related to storm damage inde#initely. This accounting
authority shall expire the earlier of December 31, 2011, or upon the effective date of the
Commission's order in FirstEnergy's next distribution rate case.

DSM FundinZ

OCC objected to the faiture of FirstEnergy to include a significant increase 3n the
funding of DSM programs in tlveir applfcation. OCC proposed an approach to DSM that
contains multiple elements (OCC Ex. 3 at 3; OCC Ex. 3-A). OCC rwommended that
energy efficiency and DSM programs should be developed in a collaborative process
involving interested stakeholders (OCC Ex. 3 at 17). OCC noted that the RCP Stipulation
provided funding for DSM programs ordy through the end of 2008 with any unspent
amounts providing ftunding for 2009. OCC urged the Commission to provide for
continuation of the existing programs and the expansion of ratepayer funding for the low-
income Community Connections Prograa.t to $5 million per year (OCC Ex. 3 at 11).

OPAE also seeks greater funding for low-income programs. OPAE contended that
the testimony of its witness Srnaltz supported an investment of $5.5 miliion in ratepayer
funds to expand funding of the existing and successful. Community Connections Program.
Iin addition, OPAE supports the creation of a collaborative of interested stakeholders to
establish a framework for expanded DSM.

At the hearhi& Staff witness Rack agreed that a collaborative process is appropriate
to develop DSM programs (Tr. VI at 40-41). However, Staff argued that increasing
funding for this program is premature because there has not been suffic4ent iime to
evaluate the effectiveness of the program (Staff Ex. 12 at 2; Tr. VI at 43-44). FirstEnergy
agreed that increasing funding at this time is premature (Co. Ex. 16-C at 2,3).
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As codified in Section 4928.66, Revised Code, SB 221 requires electric distribation
utilities to implement energy efficiency programs that will achieve energy savings and
peak demand programs designed'to reduce the utility`s peak deniand. Specificwl.y, an
electric utility must achieve energy savings in 2009,2010, and 2011 of .3 percent,.5 percent,
and .7 percent, respectively, of the normatized annual kWh sales of the utility during the
preceding thme calendar years. This savings continues to rise until the cumulative savings
reach 22 percent by 2025. Peak dem.ar+.d must be reduced by one percent in 203 and by
.75 percent annually until 2018.

In light of these statutory mandates, the Commission cannot agree with the
Companies and Staff that increased funding for DSM is prelnature. Significant
investments in DSM programs wfIl be required to meet the statutory requirements and the
Commission agrees with OCC that an approach containing multiple elements will be
necessary (OCC Ex. 3 at 3).

As one step of such an approach, the Commission finds that the existing DSM
prograrns should be continued with ratepayer funding at current program levels and that
OCC's proposal to increase funding for the Convnurdty Connections Prograxn to $5
znillion per year should be adopted. Further, the Conunission directs that a collaborative
should be established to review the cost-effectiveness of these programs and to make such
further recommendations to the Comrnission as are necessary to spend the fvnding
authorized by tltis Opinion and Order in a cost-effective manner. FirstEnergy should file a
revised DSM rider to recover the additional funding authorized by this Opinion and
Order. 1However, the Commission notes that farther actions will be necessary in future
cases in order for FirstEnergy to meet the statutory mandates contained in Section 4928.66,
Revised Code.

Advanced Metering Inftastructure (AMI.)/Sntart Metering/Modern Grid

The Commission believes that it is important that steps be taken by the electric
utilities to explore and implement technologies, such as AMI, that wtll potentially provide
benefits to customers -in the long run. As noted by Sta a well designed A1ViI prosram
could provide a road map for a wide range of operational utiIity benefits, as well as more
difficult to quantify benefits (Staff Bxs.1 and 3 at 90-91; Staff Ex. 2 at 89-90).

To this end, Staff proposed that an AMI/I ►+Iodern Grid ridex be established as a
placeholder mechanism for future recovery of related costs associabed with the
deployment of this technology (Id.). Staff recommended that the rider be set at a zero
balance until the Staff and the Commission have had an opportunity to assess the costs
and benefits associated with the rollout of a FirstEnergy AMI/Modern Grid project (Id.).
Staff further recommended that the recovery of such costs through the AMI/Modent Grid
rider be net of any utility benefits associated with AMI/Modern Grid deployment (Id.).
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The Companies agreed with the establishment of the AMI/Modern Grid rider as a
placeholder mechanism, but objected to the lack of specificity contained in the Staff
Reports regarding the implementation of the rider, as well as the deployment of a cost
effective AMI/Modern Grid (Co. Ex. 13-B at 5).

The Commissioi^ a^ s ►̂ ^Staff's recommendatian and finds that it is
appropriate to establish an AMI/Modern Grid rider at this time that will be set at a zero
balance until further evaluation of the costs and benefits of an AMI/Modern Grid project
is completed. The Commission, therefore, directs the Companies to work with Staff to
conduct a study of AMI/Modem Grid technology and deployment opti,ons at FirstBnergy.
The study should include an assessment of potential advanced smart metering technology
investments, open syst,em architecture planning, large-scale AMI deployment, other cost-
effective modern/smart grid applications, and a cost/benefit analysis of such programs.
The assessment and proposed deployment strategy shall be filed by June 1, 2009, in In the
Matter of the Co"irnission-Ordereri tNorkshop Regarding Smart iVletefing Deployment, Case No.
07-646-EL-UNC (see Staff Ex 9 at 6).

Authorized,PUment S

OPAE proposed that the Commission prohibit PirstEnergy from using payday
lenders as authorized payment stations. OPAE contended that the collocation of these
services encourages destructive borrowing practices which the Commission should not
sanetion. OCC agreed with OPAE's proposal.

The Commission believes that this issue is best addressed in the rulemaking process
rather than a distribution rate case, and we note that we recently considered this issue in
In re Review of f Clrapters 4901:1-17 and 4901:1-18, Ohio Administrntioe Code, et al., Case No. 0$-
723-AU-ORD, Finding and Order (December 17, 2008). We wiU decline to adopt OPAB's
proposal for the reasons set forth in that order.

EFFECTIVE DATE AND RFAUIRED FILdNGS;

FirstEnergy is hereby ordered to fil.e revised taziff schedules in accordance with the
terms of this opinion and order, as well as distribute a customer notice within 30 days of
the effective date of the revised tariffs. The effective date of the increase for distribution
electric service for TE and OE shall be for services rendered beginning on a date not earlier
than the date of this opinion and order and the date upon which four complete copies of
final tariffs are filed. The effective date of the increase for distribution electric service for
CEI shall be for services rendered beguuling on May 1, 2009.
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FINDING OT FA :

(1) CEI, TE, and OE are electric light companies within the meaning
of Sections 4905.03(A)(4) and 4928.01(A)(7), Revlsed Code, and,
as sucY4 are public utilities as defined by Section 4905.02,
Revised Code, subject to the jurisdiction and supervision of the
Commission. CEI, TE, and OE are also electric distribution
utilities with3n the meaning of Section 492$.01(A)(6), Revised
Code.

-46-

(2) On May 8, 2007, the Companies filed a notice of intent to, file an
application for an increase in rates for electric distribution service
for all of the Companies' service territories.

(3) Also on May 8, 2007, the Companies requested waivers of various
standard filing requirements contained in Rule 4901-7-01, Appendix
A, Chapter II, O.A.C., to the extent that the requirements require
information related to generation service, which is now competitive
and no longer owned and controlled by the Companies, or
information that is sensitive, confidential, or would be urduly
burdensome to provide. The Companies' waiver requests were
granted on May 30, 2007 and June 6, 2007.

(4) FirstEnergy requested that the test year begin March 1, 2007, and
end February 29, 2008, and that the date certain be May 31, 2007. By
entry of May 30, 2007, the Commission approved the requested date
certain and test year.

(5) On June 7, 2007, the Companies filed an application to increase thar
electric distribution rabes, effective January 1, 2009, for TB and OE,
and effective May 2009 for CFI.

(6) On August 1, 2007, the Commission issued an entry tliat accepted
the application for fiIing as of June 7, 2007.

(7) On February 12, 2008, proofs of publication of the application were
admitted into the record (Co. Ex. 18).

(8) On December 4, 2007, Staff filed its written reports of investigation
with the Commissior4 one for each company.

(9) By entry dated veceinber 21, 2007, persons wishing to file objections
to the three Staff Reports were directed to file appropriate pleadings
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by January 3, 2008, and those wishing to intervene were directed to
file rnotions to intervene by January 15, 2008. This entzy aZso
scheduled a prehearing conference for January 2Z 2008.

(10) .Intervention was granted to OEG, IGroger, OCC, OHBA, NOAC,
OPAB, Cleveland, OSC, OMA, CNE, Nucor, The Citizens Coalition,
Integrys, and IEU.

(11)• Motions to admit the following counsel to practice pro hac vice
before the Commission in this proceeding were granted: David C.
Rinebolt (OPAE), Cynthia A. Fonner (CNE), Gazrett A. Stone
(Nucor), and Micahel K. Lavanga (Nucor).

(12) On January 3, 2008; objections to the Staff Reports were filed by
FirstEnergy, Cleveland, CNE, ' IEU, Kroger, Nucor, OCC, OEG,
OHBA, OPAE, and O6C,

(13) A prehearing conference was held on January 22, 2008.

(14) The evidentiary hearing conunenced on January 29, 2008,

(15) Twelve local public hearings were held at various locations from
March 5, 2008, to March 24, 2008, pursuant to published notices.
Approximately 654 members of the public attended the twelve
public hearings and approximately 188 gave sworn testimony.

(16) A partial stipulation was filed on February 11, 2008, and admitted
into evidence on February 25, 2008. The partial stipulation
addressed revenue distribution and non-residential rate design
issues and was opposed by Cleveland, OSC, and Nucor. Although
not a signatory party to the partial stipulation, Staff supported the
stipulation during the evidentiary hearing.

(17) The value of all of the Companies' jurisdictional property used and
useful for the rendition of electric distribution service to their
customers affected by this application, determined in accordance
with Section 4909.15, Revised Code, is not less than $983,574,074 for
CEI, $413,972,359 for TE, and $1,251,2S1,538 for OE.

(18) A comparison of the Companies' total operating revenue of

$435,968,832 for CEI, $156,930,091 for TE, and $508,093,230 for OE
with total operating expenses of $371,843,320 for CEI, $146,589,128
for TE, and $447,794,098 for OR indicates that, under its existing
rates, CEI, TE, and OE had net operating income of $64,125,511,
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$10,340,963, and $60,299,132, respectively. This net annual ineome,
when applied to a rate base of $983,574,074 for CEI, $413,972,359 for
TE, and $1,251,251,538 for OE, results in rates of return of 6.52
percent, 2.50 percent and 4.82 percent respectively.

(19) Rates of return of 6.52 percent for CEi, 2.50 percent for TE and 4.82
percent for OE are insufficient to provide the Companies reasonable
compensation for the service they provide.

(20) A rate of return of 8.48 percent is fair and reasonable under the
circumstances presented by tliis case and is sufficient to provide the
Companies just compensation and return on the value of their
property used and useful in furnishing electric distribution service
to their customers.

(21) A rate of return of 8.48 percent applied to the Non-RCP
jurisdictional rate base of $930,132,892 for CEI, $377,913,435 for TE,
and $1,119,652,040 for OE, and a debt return of 6.54 percent applied
to RCP rate base items of $53,441,182 for CEI, $36,058,924 for T8, and
$131,599,498 for OE, results in allowable net operating income of
$82,370,322 for CFL $34,405,313 for TE, and $103,553,100 for OE and
income deficiencies of $18,244,811, $24,0f+4<350, and $43,253,968,
respectively.

(22) The income deficiencies, when applied to the gross revenue
conversion factors and combined with their respective adjusted
operating revenues, produces revenue requirements of $465,140,883
for CEI, $195,451,002 for TE, and $577,011,492 for OE.

(23) This represents an increase of $29,172,051 for CEI, $38,520,912 for TE,
and $68,918,262 for OE over the total revenues for the oonnpanies, an
average increase of 6.69, 24.55, and 13.56 percent for CEI, TF, and
OE, respectively.

CONCLUSIONS OF LAW.

(1) The Companies' applicadrm was filed pursuant to, and this
Commission has jurisdiction of the application under, the provisions
of Sections 4909.17, 4909.18, and 4909.19, Revised Code, and the
application complies with the requirements of these statutes.
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(Z) A Staff investigation was conducted, reports of that investigation
were duly filed and mailed, and public hearings were held, the
written notice of which complied with the requirements of Sections
4909.19 and 4903.083, Revised Code.

(3) The partial stipulation subrnitted by a majority of the parties, and
supported by Staff, is reasonable and, as indicated herein, shaI1 be
adopted in its entirety.

(4) The existing rates and charges for eleciric distribution service are
insufficient to provide the Companies with adequate net annuai
compensation and return on their property used and useful in the
provision of electric distribution service.

(5) A rate of return of 8.48 percent is fair and reasonable under the
circumtstances of this case and is sufficient to provide the Companies
just compensation and return on its property used and useful in the
provision of electric distribution services to their customers.

(6) The Companies are authorized to withdraw their current tariffs and
to file, in final form, revised tariffs as approved by the Comrnission
herein.

ORDfiR

It is, therefore,

ORDERED, That the application of the Companies for authority to increase its rates
and charges for electric distribution service is granted to the extent provided in
opinion and order. It is, further,

ORDERED, That each company is authorized to feIe in final form four complete
copies of its tariffs consistent with this opinion and order, and to cancel and withdraw its
superseded tariffs upon the effective date of the revised tariffs. One copy shall be filed
with this case docket, one copy shall be filed with each company's TRF docket, and the
remaining two copies shali be designated for distribution to the rates and tariffs division of
the Commission's utiiities department. Each company shall also update its tariffs
previously.filed electronically with the Conim;ssion's docketing division. It is, fi:rther,

ORDERED, That the effective date of the revised tariffs for TE and OE shall be a
date not earlier than the date of this opinion and order and the date upon which four
complete copies of final tariffs are filed with the Commission. The revised taxiffs shall be
effective for services rendered on or after such effective date, contingent upon final review
and approval by the Commiasion. It is, turther,
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ORDBRED, That the effective date of the revised tariffs for CEI shall be a date not
earlier than both May 1, 2009, and the date upon which four complete copies of final tariffs
are filed and approved by the Comnvssion. The revised tariffs shall be effective for
services rendered on or afber such effective date. It is, further,

ORDERED, That the Companies shall notify their customers of the changes to the
tariffs via bill message or bili insert within 30 days of the effective date of the revised
tariffs. A copy of this customer notice shall be submitted to the Convnission's Service
Monitoring and Enforcement Department, Reliability, and Service Analysis Division at
least 10 days prior to its distribution to customers. It is, further,

ORDERED, That a copy of this opir►ion and order be served on all parties of record.

THE PUBLI LITIES COMMISSION OP OHIO

& v - -z

' 114

Alan R. ScY^riber, Chaixrran

Paul A. Centolella

.

Valerie A. Lemnmie

KWB/GAP:ct

Entered in the Journal

JAP121^

^^^^ 9 ,

Renee J. Jenkins
secretary

RoWa Hartman

Cheryl L. Roberto
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BEFORE

THE PUBLIC U1'ILd1TES COARuIISSION OF OHIa

In the Matter of the Application of Ohio
Edison Company, The Cleveland Elecbcic
Illuminating Company, and The Toledo
Edison Company for Authority to Incraease
Rates for Distribution Service, Modify
Certain Accounting Practices, and for
Tariff Approvals.

)
)
)
)
)
)
)

Case No. 07-551-EL-AIR
Case No. 47-552-EY-ATA
Case No. 07-553-EL-AAM
Case No. 07-5WEL-UNC

NOF CQ S6IO RS CIMT-P^ *_,. RQBERTO AI3'L A- Q^^
CON_QTRMG iN PART AND Di5SEh1TIltiIG IN PART

We concur with our colleagues in every aspect of the Opinion and Order issued in
this matter with the exception of the analysis, discussion, and resultant impact of the
calculation for -the Distribution Deferrals which, as calculated in the majority opinion,
would perniit the Companies to recover twice for a portion of distribution costs.

Tn Case No. 05-1125-EL-ATA, In the hlatter of the Application of Ohio Edison Compa►zy
for Authority to Modify Certain Accounting Practices and for Tarif ffApprovals (the "RCP case"),
the Commission authorized the capitalization and deferral of up to $150 rnillion
distribution expenses in each of the three years, 2006 through 2008. The Commission
recognized that this practice was a departure from generally recognized regulatory
principles that ordinary expenses incurred by a public utility must be recovered, if at all,
through annual revenues but determined that "both exigent circumstanees and good
reason" existed to "deviate in a controlled way" from this regulatory principle because
"the Companies are clearly in need of sigrti#icant and costly improvements to their
infrastructure." Further the Commission stated that, "jwje will approve the deferral
concept in this case premised upon the understandfng that the expenses related to
infrastnuture improvement and the increased expenses for maintenance of infrastructure
and reliability will yield necessary improvements that otherwise would have been
realized, for company financial reasons, over a much longer period of time." RCP case
Opirdon and OTder at 8-9: The Commi.ssion emphasized that:

We are mindful that such deferrals must be scrutistized to assure that the
costs to be deferred are reasonable, appropriately incurred, dearly axtd
directly related to speafically necessary infrastructure improvements and
reliability needs of the Companies, and in excess of expense amounts a!mdy
included in the rate structures of each of the Companies.

Emphasis added. RCP case Opinion and Order at 9. Thus, during the course of what
amounted to a rate freeze, to promote the common interests of the Companies and the
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public, the Coavnission permitted the extraordinary remedy of deferral for ordinary
operating expenses but only to the degree to which those expendiitures were in excess of
the revenue amounts already available as included in the rate structures of each of the
Cflmpazues. This limitation assured that the Companies would not recover twiae for the
same expenditures.

The Companies followed the Commission's Opinion and Order in the RCf' case
with a "Motion for Clarification" which sought explicit Comznission sanction for the
Companies' proposal that "the m.ost appropriate method [to determine wkuch distribution
costs are excess of expense amounts already contained in the existing rate structure] would
be to compare the level of distribution operation and maintenance expenses approved by
the Commission in the Transition Plan proceeding, 99-1212-Ef^ETP In the Matter of the
Application of FirstEnergy Corp. on BeMf of Ohio Edison Company, The Cleveland Electric
Illuminuting Company, and The Toledo Edison. Company, for Approval of T7eir Transition Plans
and far Authoriza!-ion to Collect Transition Revenues (ETP case"}, to the Companies' 2006
distribution operation and maintenance expenses." Motion for Clarification at 4. The
Comntission, characterizing the Companies' Motion as rehearing request to "modify" its
order, did not adopt this bright line test. Entry on Rehearing at 3-4. Rather it
acknowledged that "there may be difficulty in clet+axmir^ng the amounts of distribution
O&M expense embedded in current rates that relate to the specific [approved] expense
categories. It directed Companies as follows:

(8) ...Therefore, using the information that is available, the test for what
amounts may be included in future distribution deferrals under the
O&O shall be:

(A) If PirstEnergy spends more than the total amount of its
dfstribu#ion OkM e es eutbedded irr eurrent rate, tke;

(B) FirstEnergy may defer up to $150 nulli,on or the excess
amounts determined in 8(a) above, whichever is lower in
expenses that are ath*utable to the expense categories listed
in Attachment 2 of joint Ex. 2.

Entry on Rehearing at 4.

In the instant matter, the Companies seek to recover all distribution O&M expenses
over the ETP case baseline, as it proposed to do in its Motion for C1ari$cation in the RCP
case and which the Commission, given the opportunity to adopt, did not. The Majority
Opinion used this baseline to calculate deferrals. However, by the time the Commission
approved the deferrals in the RCP case, the Companies' distribution revenues had
increased. Using as the baseline expenses or revenue requirements from the Companies'
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earlier trarLgi.tion case permit the Companies to recover its expenditures once through an
increase in revenues under its existing rates and a second time by calculating deferrals
from baseline which did not reflect what the Company was recovering at the time the
deferrals were approved.

We belierve that an appropriate ral.cuiat%on of the baseline should begin by looking
at what was embedded in the Companies' rates, not what was in its revenue requirements.
Taking this approach, we would calculate the percentage of the Gompanies rates that were
being used to recover the expenses identified in the Staff's baseline calculation and apply
that percentage to the Companies' 2006 through 2008 annual revenues to calculate the
baseline for these deferrals.

^ ^ 7a"-
Cheryl L. Roberto, Commissioner

00
-•..,.^, •

Paul A. Centolella, Commissioner
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THE PUBLIC UTILITIES COIVIIVffiSION OF OHtO

In the Matter of the Application of Qhio
Edison CoYnpany, The Cleveland Electric
Iliuminating Company, and The Toledo
Edison Company for Authority toIncaease
Rates for Distribution Service, Modify
Certain Accounting Practices, and for
Tariff Approvals.

)
)
^
}
)
^
3

Case No. 07-551-SGAIR
Case No. 07,552-ELrATA
Case No. 07-553-ELrAAM
Case No. 07-554-EL-UNC

CONCURRING OPINION

Distribution Defenrals

As stated in the Opinion and Order, the Companies were authorized to defer up to
$150 million per year in distribution expenses for 2006, 2007, and 2008 as a result of the
RCP Stipulation. In this case, the Conunission finds that the amount of the 2007
distribution deferrals included in the rate base should be the balance as of the date certain.
We further find that Staff has properly calculated the amount of the distribution deferrals
in accordance with the RCP Stipulation and our order adopting the RCP Stipulation.
Based on a review of the record in this case and the RCP proceeding, which includes a
stipulation signed by the OCC, the most reasonable Interpretation and resultant
conclusion is to utilize as the baselfrwe fox the disfxibtition O&M e. currently in base
rates, the distrfbution O&M expenm established in the FirstEnergy electric transition plan
proceeding, Case No. 99--1212-EI-ETT. Any recommended adjustment to that calculation
fails to recognize that distribution rates were frozen during this period and that
reallocations of revenues or expenses should not b^ormed without considering aU
factors contemplated by the distribution rate fo

Alan R. xluiber, Chairinatt
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2505.12 No supersedeas bond required for certain appeals®

An appellant Is not required to give a supersedeas bond in connection with any of the following:

(A) An appeal by any of the following:

(1) An executor, administrator, guardian, receiver, trustee, or trustee In bankruptcy who Is acting in
that person's trust capacity and who has given bond in this state, with surety according to law;

(2) The state or any political subdivision of the state;

(3) Any public officer of the state or of any of its political subdivisions who is suing or Is sued solely in
the public officer's representative capacity as that officer.

(B) An administrative-related appeal of a final order that is not for the payment of money.

Amended by 128th General AssemblyFile No.9, HB 1, §101.01, eff. 10/16/2009.

Effective Date: 07-11-2001
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4903.13 Reversal of final order - notice of appeal.

A final order made by the public utilities commission shall be reversed, vacated, or modified by the
supreme court on appeal, if, upon consideration of the record, such court is of the opinion that such
order was unlawful or unreasonable. The proceeding to obtain such reversal, vacation, or modification
shall be by notice of appeal, filed with the public utilities commission by any party to the proceeding
before it, against the commission, setting forth the order appealed from and the errors complained of.
The notice of appeal shall be served, unless waived, upon the chairman of the commission, or, in the
event of his absence, upon any public utilities commissioner, or by leaving a copy at the office of the
commission at Columbus. The court may permit any interested party to intervene by cross-appeal.

Effective Date: 10-01-1953
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4903.16 Stay of execution.

A proceeding to reverse, vacate, or modify a final order rendered by the public utilities commission
does not stay execution of such order unless the supreme court or a judge thereof in vacation, on
application and three days` notice to the commission, allows such stay, In which event the appellant
shall execute an undertaking, payable to the state in such a sum as the supreme court prescribes, with
surety to the satisfaction of the clerk of the supreme court, conditioned for the prompt payment by the
appellant of all damages caused by the delay in the enforcement of the. order complained of, and for
the repayment of all moneys paid by any person, firm, or corporation for transportation, transmission,
produce, commodity, or service In excess of the charges fixed by the order complained of, in the event
such order is sustained.

Effective Date: 10-01-1953

Appx. 000274



4909.15 Fixation of reasonable rate.

(A) The public utilities commission, when fixing and determining just and reasonable rates, fares, tolls,
rentals, and charges, shall determine:

(1) The valuation as of the date certain of the property of the public utility used and useful or, with
respect to a natural gas, water-works, or sewage disposal system company, projected to be used and
useful as of the date certain, in rendering the public utility service for which rates are to be fixed and
determined. The valuation so determined shall be the total value as set forth in division (C)(8) of
section 9^i 09.05 of the Revised Code, and a reasonable allowance for materials and supplies and cash
working capital as determined by the commission.

The commission, in its discretion, may inciude In the vaiuation a reasonable allowance for construction
work in progress but, in no event, may such an allowance be made by the commission until it has
determined that the particular construction project Is at least seventy-five per cent complete.

In determining the percentage completion of a particular construction project, the commission shall
consider, among other relevant criteria, the per cent of time elapsed in construction; the per cent of
construction funds, excluding allowance for funds used during construction, expended, or obligated to
such construction funds budgeted where all such funds are adjusted to reflect current purchasing
power; and any physical Inspection performed by or on behalf of any party, Including the commission's
staff.

A reasonable allowance for construction work In progress shall not exceed ten per cent of the total
vaiuation as stated in this division, not including such allowance for construction work in progress.

Where the commission permits an allowance for construction work in progress, the dollar value of the
project or portion thereof included in the valuation as construction work in progress shall not be
included in the valuation as plant in service until such time as the total revenue effect of the
construction work in progress allowance is offset by the total revenue effect of the plant in service
exclusion. Carrying charges calculated In a manner similar to allowance for funds used during
construction shall accrue on that portion of the project In service but not reflected in rates as plant in
service, and such accrued carrying charges shall be included in the valuation of the property at the
conclusion of the offset period for purposes of division (C)(8) of section 4909.05 of the Revised Code.

From and after April 10, 1985, no allowance for construction work in progress as It relates to a
particular construction project shall be reflected in rates for a period exceeding forty-eight consecutive
months commencing on the date the initial rates reflecting such allowance become effective, except as
otherwise provided in this division.

The applicable maximum period in rates for an allowance for construction work in progress as it reiates
to a particular construction project shall be tolled If, and to the extent, a delay in the in-service date of
the project Is caused by the action or Inaction of any federal, state, county, or municipal agency having
jurisdiction, where such action or inaction relates to a change in a rule, standard, or approval of such

agency, and where such action or inaction is not the result of the failure of the utility to reasonably
endeavor to comply with any rule, standard, or approval prior to such change.

In the event that such period expires before the project goes into service, the commission shall
exclude, from the date of expiration, the allowance for the project as construction work in progress
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from rates, except that the commission may extend the expiration date up to twelve months for good
cause shown.

In the event that a utility has permanently canceled, abandoned, or terminated construction of a
project for which it was previously permitted a construction work in progress allowance, the
commission immediately shall exclude the allowance for the project from the valuation.

In the event that a construction work in progress project previously included in the valuation is
removed from the valuation pursuant to this division, any revenues collected by the utility from Its

customers after April 10, 1985, that resulted from such prior inclusion shall be offset against future
revenues over the same period of time as the project was included in the valuation as construction
work in progress. The total revenue effect of such offset shall not exceed the total revenues previously
collected.

In no event shall the total revenue effect of any offset or offsets provided under division (A)(1) of this
section exceed the total revenue effect of any construction work In progress allowance.

(2) A fair and reasonable rate of return to the utility on the valuation as determined in division (A)(1)
of this section;

(3) The dollar annual return to which the utility Is entitled by applying the fair and reasonable rate of

return as determined under division (A)(2) of this section to the valuation of the utility determined

under division (A)(1) of this section;

(4) The cost to the utility of rendering the public utility service for the test period used for the
determination under division (C)(1) of this section, less the total of any interest on cash or credit
refunds paid, pursuant to section 4909.42 of the Revised Code, by the utility during the test period.

(a) Federal, state, and local taxes Imposed on or measured by net income may, In the discretion of the
commission, be computed by the normalization method of accounting, provided the utility maintains
accounting reserves that reflect differences between taxes actually payable and taxes on a normalized
basis, provided that no determination as to the treatment in the rate-making process of such taxes
shall be made that will result in loss of any tax depreciation or other tax benefit to which the utility
would otherwise be entitled, and further provided that such tax benefit as redounds to the utility as a
result of such a computation may not be retained by the company, used to fund any dividend or
distribution, or utilized for any purpose other than the defrayal of the operating expenses of the utility
and the defrayal of the expenses of the utility in connection with construction work.

(b) The amount of any tax credits granted to an electric light company under section .391 of the

Revised Code for Ohio coal burned prior to January 1, 2000, shall not be retained by the company,

used to fund any dividend or distribution, or utilized for any purposes other than the defrayal of the

allowable operating expenses of the company and the defrayal of the allowable expenses of the

company in connection with the installation, acquisition, construction, or use of a compliance facility.

The amount of the tax credits granted to an electric light company under that section for Ohio coal

bumed prior to January 1, 2000, shall be returned to its customers within three years after initially

claiming the credit through an offset to the company's rates or fuel component, as determined by the

commission, as set forth in schedules filed by the company under section 4905.30 of the Revised

Code. As used in division (A)(4)(b) of this section, "compliance facility" has the same meaning as in

section 5727.391 of the Revised Code.
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(B) The commission shall compute the gross annual revenues to which the utility is entitled by adding

the doliar amount of return under division (A)(3) of this section to the cost, for the test period used for

the determination under division (C)(1) of this section, of rendering the public utility service under

division (A)(4) of this section.

(C)

(1) Except as provided in division (D) of this section, the revenues and expenses of the utility shall be
determined during a test period. The utility may propose a test period for this determination that is
any twelve-month period beginning not more than six months prior to the date the application is filed
and ending not more than nine months subsequent to that date. The test period for determining
revenues and expenses of the utility shall be the test period proposed by the utility, unless otherwise
ordered by the commission.

(2) The date certain shall be not later than the date of filing, except that it shall be, for a naturai gas,
water-works, or sewage disposal system company, not later than the end of the test period.

(D) A natural gas, water-works, or sewage disposal system company may propose adjustments to the
revenues and expenses to be determined under division (C)(1) of this section for any changes that are,
during the test period or the twelve-month period immediately following the test period, reasonably
expected to occur. The natural gas, water-works, or sewage disposal system company shall identify
and quantify, individually, any proposed adjustments. The commission shall incorporate the proposed
adjustments into the determination if the adjustments are just and reasonable.

(E) When the commission is of the opinion, after hearing and after making the determinations under
divisions (A) and (B) of this section, that any rate, fare, charge, toll, rental, schedule, classification, or
service, or any joint rate, fare, charge, toll, rental, schedule, classification, or service rendered,
charged, demanded, exacted, or proposed to be rendered, charged, demanded, or exacted, Is, or will
be, unjust, unreasonable, unjustly discriminatory, unjustly preferential, or in violation of law, that the
service is, or will be, inadequate, or that the maximum rates, charges, tolls, or rentals chargeable by
any such public utility are insufficient to yield reasonable compensation for the service rendered, and
are unjust and unreasonable, the commission shall:

(1) With due regard among other things to the value of all property of the public utility actually used
and useful for the convenience of the public as determined under division (A)(1) of this section,
excluding from such value the value of any franchise or right to own, operate, or enjoy the same in
excess of the amount, exclusive of any tax or annual charge, actually paid to any political subdivision
of the state or county, as the consideration for the grant of such franchise or right, and excluding any
value added to such property by reason of a monopoly or merger, with due regard In determining the
dollar annual return under division (A)(3) of this section to the necessity of making reservation out of
the income for surplus, depreciation, and contingencies, and;

(2) With due regard to all such other matters as are proper, according to the facts in each case,

(a) Including a fair and reasonable rate of return determined by the commission with reference to a
cost of debt equal to the actual embedded cost of debt of such public utility,

(b) But not including the portion of any periodic rental or use payments representing that cost of
property that is included in the valuation report under divisions (C)(4) and (5) of section 4909.05 of
the Revised Code, fix and determine the just and reasonable rate, fare, charge, toll, rental, or service
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to be rendered, charged, demanded, exacted, or collected for the performance or rendition of the
service that wili provide the public utility the allowable gross annual revenues under division (B) of this
section, and order such just and reasonable rate, fare, charge, toll, rental, or service to be substituted
for the existing one. After such determination and order no change in the rate, fare, toll, charge,
rental, schedule, classification, or service shall be made, rendered, charged, demanded, exacted, or
changed by such public utility without the order of the commission, and any other rate, fare, toll,
charge, rental, classiflcation, or service is prohibited.

(F) Upon application of any person or any public utility, and after notice to the parties in interest and
opportunity to be heard as provided in Chapters 4901., 4903., 4905., 4907., 4909., 4921., and 4923.
of the Revised Code for other hearings, has been given, the commission may rescind, alter, or amend
an order fixing any rate, fare, toll, charge, rental, classification, or service, or any other order made by
the commission. Certified copies of such orders shall be served and take effect as provided for original
orders.

Amended by 129th General AssemblyFiie No.199, HB 379, §1, eff. 3/27/2013.

Amended by 129th General AssemblyFile No.20, HB 95, §1, eff. 9/9/2011.

Effective Date: 11-24-1999
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4911.02 Consumers' counsel - powers and duties.

(A) The consumers' counsel shall be appointed by the consumers' counsel governing board, and shall
hold office at the pleasure of the board.

(B)

(1) The counsel may sue or be sued and has the powers and duties granted the counsel under this

chapter, and all necessary powers to carry out the purposes of this chapter.

(2) Without limitation because of enumeration, the counsel:

(a) Shall have all the rights and powers of any party in interest appearing before the public utilities
commission regarding examination and cross-examination of witnesses, presentation of evidence, and
other matters;

(b) May take appropriate action with respect to residential consumer complaints concerning quality of
service, service charges, and the operation of the public utilities commission;

(c) May institute, intervene in, or otherwise participate in proceedings in both state and federal courts
and administrative agencies on behalf of the residential consumers concerning review of decisions
rendered by, or failure to act by, the public utilities commission;

(d) May conduct long range studies concerning various topics relevant to the rates charged to
residential consumers.

(C) The counsel shall follow the policies of the state as set forth In Chapter 4929. of the Revised Code
that Involve supporting retail natural gas competition.

Amended by 129th General AssemblyFile No.28, HB 153, §101.01, eff. 9/29/2011.

Effective Date: 09-01-1976
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4911.06 Consumers' counsel considered state officer.

The consumers' counsel shall be considered a state officer for the purpose of section 24 of Article II,
Ohio constitution.

Effective Date: 09-01-1976
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For the purpose of protecting the 420,000 natural gas customers of Duke Energy

Ohio, Inc. ("Duke" or "Utility"), the Office of the Ohio Consumers' Counsel ("OCC"),

Kroger Company ("Kroger"), Ohio Manufacturers' Association ("OMX") and Ohio

Partners for Affordable Energy ("OPAE") (collectively, "Joint Consumer Advocates")

respectively apply for rehearing of the Entry ("Entry") issued on a 3-2 vote by the Public

Utilities Commission of Ohio ("PUCO") on February 19, 2014 in the above-captioned

cases. The Joint Consumer Advocates respectively submit that the PUCO's Entry is

amreasonable and unlawful in the following particulars:
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A. The PUCO Erred By Approving Duke's Tariffs That Unjustly,
Unreasonably And Unlawfully Impose MGP '-Related Environmental
Investigation And Remediation Costs On Customers.

B. The PUCO Erred By Failing To Comply With The Requirements Of R.C.
4903.09, Because Its Order That Denies The Joint Consumer Advocates'
Motion To Stay Fails To Provide Findings Of Fact And Written Opinions
Setting Forth The Reasons For The Denial Of The Motion To Stay Based
Upon Said Findings Of Fact.

C. If The PUCO Denied The Joint Consiuner Advocates' Motion For Stay
Because Of A.R.ecluirement To Post A Bond, The Denial Is Unreasonable
And Unla^itel Because The Bond Requirement In R.C. 4903.16 Is
Unconstitutional Under The Separation Of Powers Doctrine.

D. To The Extent That The PUCO Denied OCC's 2 Request For A Stay
Because Of The Requirement To Post A Bond, °1"be Denial Is
Unreasonable And Unlawful Because The Public Office Exemption To
The Bond Requirement (R.C. 2505.12) Applies To OCC And; Therefore,
No Bond Will Be Necessary To Effect The Stay That OCC Seeks.

E. The PUCO Erred By Failing To Comply With The Requirements Of R.C.
4903.09, Because Its Order That Denies The Request For Duke To Collect
The MGP Rider Revenues Subject To Refiznd Fails To Provide Findings
Of Fact And Written Opinions Setting Forth The Reasons For The Denial
Of The Joint Consumer Advocates Request That Duke's Collection Of
The Rate Increase Be Subject To. Refand Based Upon Said Findings Of
Fact.

7rhe reasons for granting this Application for Rehearing are more fitlly set forth in

the attached Memorandum in Support.

t MGP stands for mannfactured gas plant.

2 Kaoger. OMA and OPAE are not participating in this assi,gument of eiror included in the Second Toint
Application for Rehearing;
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REFORE
THE PUBLIC UTILITIES COMJ$ SSION,0F OH-1O

In the Matter of the Application of Duke )
Energy Ohio, Inc. for an Increase in Gas ) Case No. 12-1685-GA-AIR
Rates.

in the Matter of the Application of Duke ) Case No. 12-1686-GA-ATA
Energy Ohio, Inc., for Tariff Approval. )

In the Matter of the Application of Duke )
Energy Ohio, Inc. for Approval of an ) Case No. 12-1687-GA-ALT
Altemative Rate Plan for Gas Distribution )
Service. )

In the Matter of the Application of Duke )
Energy Ohio, Inc., for Approval to ) Case No. 12-1688-GA-A'4
Change Accounting Methods. )

^^.

MEM0^ ^NDUM :CN SUPPORT

L INTRODUCTION AND GENERAL SUPPORT FOR CLAIMS OF ERROR

Each of the Joint Constttner Advocates.respectively files this Application.for

Rehearing asking the PUCO to modify or reverse its Entry that was adopted by a vote of

three to two. On February 19, 2014, the PUCO issued its Entry authorizing Duke to

collect from customers $55.5 million, through its proposed tariffs, in environmeutal

investigation and remediation costs for two MGP sites that began service in the 1800's

and that have not been used and useful in providing utility service in over 50 years.3

The Joint Consumer Advocates had asked the PUCO on December 2, 2013, to

Stay its November 18, 2013 Opinion and Order.

317re West End site is located on the west side of downtowu Cincianati and it was constructed by the
Cinciiurati Gas L.ight and Coke Conipany in 1841. Gas for lighting was first produced at the plant in 1843.
and the manufacture of gas ceased in 1928. The East End site is located about four miles east of
downtown Cincinnafi. Cons#xuction of the East End site began in 1882 and comatnercial opera;tions began
in 1884, with the manufactsum of gas ceasing in 1963. Duke Ex. No_ 20(A) (Supplemental Testimony of
Andrew Middletonat 25 (Februw'y 25, 2013): See also Tr. VoL I at 183 (Apri129. 2013),.
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U. HIS`1'ORY OF IHE CA SR'S

On August 10, 2009, Duke filed an Application with the PUCO to defer

enviromnental iilvestigation and remediation costs.4 The Commission granted Duke's

Application on November 12, 2009.5

On June 7, 2012, Duke filed its Prefiling Notice for its request to increase natural

gas distribution rates. As part of its Rate Case Application, subsequently filed on July 9,

2012, Ihike sought the authority to collect from its customers investigation, remediation

and carrying costs associated with Duke's enviroumental remediation efforts at its MGP

sites.6

On January 4, 2013, the PUCO Staff filed its Staff Report of lit.vestigation ("Staff

Repoit"). On February 4, 2013, OCC, Kroger, OPAE, as well as other interested parties,

filed Objections to the Staff Report as required by R.C. 4909.19. On February 25, 2013,

interested parties filed testimony of their expeit witnesses in support of Objections to the

Staff Report of Investigation.

On April 2, 2013, a Stipulation and Recommendation ("Stipulation") was entered

into among Duke, the PUCO Staff, OCC, OPAE, Kroger and OMA for all of the issues

except for MGP-related cost recovery. As part of the Stipulation, the Signatory Parties

bifurcated the issue of MGP-related cost recovery and collection, and instead agreed to

litigate the MGP issues.7

A ln tlie Motter• ofthe.Applicatiort of Darke Energv (31rio, Isrc. for.4rrtlaorih^ to Defer Emirownertal
Im•estigation rnrd Remedintion Costs. Case No. 09-712-GA-AAM (Augnst 10. 2009). ("Duke Deferral
Case").

S Duke Defeiral Case. Entry at 3-4 (Novennber 12. 2009).

Duke Ex. No. 2(Appfication. Schedule) at C-3.2 (July 9. 2012).

7 Joint Ex: No.. 1(Stipizlation and Recomaa,endation) at 8(A.pri12. 2013).
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On November 13, 2013, the PUCO lssued its Order that authorized Duke to

collect approximately $55.5 million of previously deferred 1VIGP-related environmental

investigation and remediation costs from customers. On November 27, 2013, Duke filed

proposed tariffs that included the MGP Rider for the collection of authorized MGP-

related investigation and remediation expenses from customers.

On December 2, 2013, the Joint Consumer Advocates filed a Motion for a Stay to

prevent Duke from charging MGP-related clean-up costs pending rehearing and any

appeals, or in the alternative, a Motion to make Duke's iinpend:i.ng rates charging

mnufaciured gas plaut clem-up custs to custozners be collected subject to refund.

On February 19, 2014. an Entry was issued that approved the Utility's proposed

tariffs that were filed on November 27, 2013, and included the MGP Rider intended for

the collection of MGP-related investigation and remediation costs from customers. In

that Entry, the PUCO also denied the Motion for Stay and the request to require Duke to

collect revenues through the MGP Rider subject to refund.

M. STAArUAR_s OF ^EVEEW

Applications for Rehearing are governed by R.C. 4903.10 and Ohio Adm. Code

4901-1-35. This statute provides that, within t^iirty days after the PUCO issues an order,

"any party who has entered an appearance in person or by counsel in the proceeding may

apply for rehearing in respect to any matters deterznined in the proceeding."8

Furthermore, the application for rehearing must be "in writing and shall set forth

specifically the ground or grounds on which the applicant considers the order to be

unreasonable or unlawful.'e9

$ RC.4903.10.

9 Id..

3
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In considering an application for rehearing, Ohio law provides that the PUCO

"may grant and hold such rehearing on the matter specified in such application, if in its

judgment sufficient reason therefore is made to appear." l0 Furthermore, if the PUCO

grants a reheamg and determines that "the original order or any part thereof is in any

respect unjust or unwarranted, or should be changed, the Connnission may abrogate or

modify the same * * * "i,

Joint Consumer Advocates meet the statutory requirements applicable to

applications for rehearing pttrsttant to R.C. 4903.10. Accordingly, Joint Consttiner

Advocates respectfiilly request the PUCO g:°ant rehearing on the matters specified below.

iV. ARGUMENTS ON ASSIGMr'IENTS OF ERROR

A. The ^'^IC_^ ^^''^+^ Ly ^^Nr^:{°',^ :fs^;^'s T»n;:f&T;:»t ayuaUs

Unreasonably And EJnlawfully Impose MGP-Related Enviironmental
Investigation And Rerne. ' tion Costs On Customers.

The PUCO approved the proposed tariffs filed by Duke on November 27, 2013.

The PUCO stated:

With regard to our review of Duke's proposed tariffs reflecting the
authorized amount to be included in Rider MGP, which were filed
on November 27, 2013, the Commission finds that such tariffs are
reasonable and in compliance with our directives set forth in the
November 13, 2013 Order; therefore, sttch tariffs should be
approved. The new tariffs will become effective on a date not
earlier thanthe date upon which complete final tariff pages are
filed with the Cotuniission.la

These tariffs included the 114GP Rider tariff that is intended to permit Dttke to

collect the MGP-related investigation and remediation e,xpeuses from customers. Two

Commissioners dissented from the Order, in part stating:

°OId.

ie Id.

12 Entry at 6(Febsuary 19. 2014).
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However, we must continue to dissent from the majority on the
substantive matter of Duke's recovery of its enviro.nnental
remediation expenses. There is no basis under Ohio law for
granting such recovery and, as such, we do not agree tha.d Duke
can include these expenses in its tariffs.13 (Emphasis added).

As argued by Joint Consumer Advocates in this case, there is no legal basis for

collecting these charges under the PUCO's rate-malcing law -- R.C. 4909.15 and

4909.15.14 The Joint Consumer Advocates also argued that these costs are tmjust and

unreasonable because the Utility failed to meet its burden of proof that the MGP-related

investigation and remediation expenses were prudently incurred. 15 Joint Consumer

Advocates have appealed these issues to the Supreme Cc>tut of t3hio.16

For these reasons, the PUCO should not have authorized Duke to conamence

codlection of the unjust, unreasonable and unlawful lv1GP-related investigation and

remediation costs from Duke's customers.

B. The PUCO Erred By Failing To Comply With The Requirements Of
R.C. 4903.09, Because Its Order That Denies The Joqnt Consumer
Advocates' Motion To Stay Fails To Provide Findings Of Fact And
Written Opinions Setting Forth The Reasons For The Denial Of The
Motion To Stay Based Upon Said Findings Of Fact.

The Entry denied the Joint Consumer Advocate's Motion for Stay. However, the

rationale for denying the Stay is not articulated. Instead, the PUCO repeats Duke's

argument against granting the Stay. The PUCO states:

13 Entry at Concurring and Dissenting Opinion (FeNuaiy 19. 2014) .

14 See OCC and OPAE Initial Brief at 11-49 (June 6. 2013). See Kroger Initial Brief at 10-11(June 6.
2013). See OCC and OPAE Reply Brief at 2-29 (June 20. 2013). See Kroger Reply Brief at 4-14 (June 20.
2013). See OMA Reply Brief at 3-5 (June 20, 2013); See OCC. Rroger. ONf.A and OPAE Application for
Rehearing at 5-25 (December 13. 2013).

u See OCC and OPAE Initial Brief at 50-91 (June 6. 2013). See Kroger Initial Brief at 11-12 (June 6.
2013). See OCC and OPAE Reply Brief at 39-64 (June 20. 2013). See Kroger Reply Brief at 14-16 (June
20.2013). See OCC. Kroger. OMA and OPAE Application for Rehearing at 27-39. 48-52 (December 13.
2013).

16 OPAE Notice of Appeal, S. Ct. Case No. 2014-0328 (March 5. 2014); OCC and OMA Second Notice of
Appeal. S. Ct. Case No. 2014-0328 (March 10. 2014); Kroger Third Notice of Appeal. S. Ct. Case No.
2014-0328 (March 10. 2014).
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Our ultimate analysis and application of the statute and precedent
was clearly deiineated in those documents. Therefore, we believe it
would be both anti#hetical to our decision in these cases and
inappropriate for us to entertain Movants' motion to stay at this
time.

In stating its decision, the PUCO fails to explain why graatting the request for Stay should

be considered antithetical to the PUCO's decision and why it was inappropriate for the

PUCO to entertain the ngotion for stay. It is understood that the PUCO believes its Order

will be upheld on appeal. However, the PUCO failed to explain its decision in light of

the iareparable harm to Duke's customers if the Order is upheld.

The Joint Consumer Advocates argued their Motion for Stay should be granted

because the articulated four-factor test for a stay could be satisfied. The PUCO

disagreed, stating:

Moreover, when applying the four-factor test advocated by
Movants to determine whether a stay shoWd be granted in these
proceedings, we conclude that Movants have failed to satisfy the
criteria, as they have failed to demonstrate a strong showing that
they are likely to prevail on the merits, that they would suffer
irreparable harm absent the stay, that the stay would cause
substantial harui to other parties, or that the public interest requires
the stay."

Contrary to the requirements of R.C. 4903.09, the PUCO reached the conclusion on the

four-factor test without any explanation of the findings of fact that support the

conclusion.

Regarding the first factor, it should be pointed out that the Order was not

unanimous. The dissent provides a good reason as to why the Joint Applicants should

prevail. The PUCO did not consider the likelihood of the Joint Consuuer Advocates'

success on appeal.

Entry at 6(1:'ebtteaty 19. 2014).
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The other three factors for a stay are absolutely satisfied. The second factor

relates to irreparable hann to customers without the stay. Under the Order,Dulre's

constnners will be required to pay higher utihty bills to finance $55.5 million in costs that

Duke expended to remediate two mauufacttn-ed gas plant sites. Should llle Supreme Court of

Ohio reverse the PUCO's Order in consideration of the Joint Consumer Advocates' appeals,

Ohioans who have paid for the MGP remediation costs dttring the pendency of the appeals

will be left without a iemedy to recover those payments. Ohioans would be itreparably

haYned as they would not be able to recover their money, and Duke will benefit from the

whWM. Stuely the Commission would not support this uuinten^.ed consequence shottld its

Order be reversed.

The third factor for pranting a stay is that the stay will not cause harm to other parties.

If the PUCO issues a stay of its Order and the Court eventually reverses the PUCO, then the

Utility wi.ll not be harnied. In the case which authorized Duke to defer the MGP-related

investigation and remediation costs, the PUCO issued a Finding and Order that

established the constraints under which Duke was authorized to accrue cartying charges

on the MGP deferrals. The PUCO stated:

Duke is further authorized to accrae carrying charges on all
deferred amounts between the dates the expenditures were made
and the date recovery commences. t$

In a 1974 U.S. Supreme Court Case, Justice Rehnquist observed "the te[laporary loss of

income, ultimately to be recovered, does not usually constittite irreparable injury,"ts

Duke will, in this case, if the appeals are unsuccessful, ultimately re4over the $55.5

.mmillion MGP-related investigation and remediation expenses from customers plus

le Id. Finding and Order at 3.

19 Snn^pson r. Mumzn` (1974). 415 U.S. 61. 90. (Emphasis added.): See, e.g., Tilbem• r. Bodv (1986). 24
Ohio St. 3d 117; Sinnott i-. Aqtra-Cheur, Inc. (2007). 116 Ohio St.3d 158. 161,.
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carrying charges accrued during the pendency of the appeals. Therefore, Duke wifl not

suffer any damages or economic hann, let alone irreparable harm. The PUCO failed to

explain how Duke would be hau.ued under this circumstance.

The PUCO also found granting a stay to be against the public interest. This

conclusion was reached without explanation or discussion of the findings of fact that

support it. It cannot be in the public interest to allow a public utility to retain revenues

that are subsequently determined to be unjust or unlawful; however, that is exactly what

could happen if the stay is not granted in this case.

Unfortunately for customers, it is likely that any money collected -- even though

later found to be unlawfully collected -- will not be retumed to customers. This is an

outcome that was recently experienced in an appeal of the eiectric seciuity plan ("ESP") of

Columbus Southem Power Company and Ohio Power Company (collectively "AEP").z°

hi regard to uiilawful charges paid by AEP's customers, the Supreme Court of Ohio fottnd

that $368 xnilIion in unjustified provider of last resort revenues collected by AEP could not

be retbrtl.ed to customers because of the rule against retroactive ratemaking.21

The precedent surrounding retroactive ratemaking has worked against customer

interests in a number of cases. The general rule is that once the utility collects its costs

from customers, even if later that collection is detenniued to be unlawful, those

collections cannot be retiurned to customers. In.4.EP, Justice Pfeifer in his dissenting

opinion reacted harshly to this outcome. Justice Pfeifer stated: "[i]t is unconscionable

that a public utility shoufld be able to retain $368 million that it collected from customers

based on assumptions that are umjustified." Yet the only way to avoid such an unjustified

outcome is to grant the requested stay. In AEP, the Court noted that Appellants had not

20 Li re Application of Colrtrplbus S Power Co., Slip Op 2014-Ohio-462 at'r 54 (Febraas3r 13. 2014).
21 Id
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reqttested a slay.22 Therefore, the requested stay in this case should be granted to protect

Duke's customers in the event that the PUCO's Order and Entries are found utilawfid.

C. If T,ne PUCO Denied The .ioint Consumer Advocates' Motion For
Stay Because CJfA Requirement To Post A Bond, The Denial Is
Unreasonable And Unlawful Because The Bond Reaath°ement In P.C.

.4903.16 Is UnconstitutionallJhder °fhe, Sepuration Of Powers
Doctrine.

The PUCO discusses in its Entty the bond requirement at the Court. The PUCO

states:

Moreover, Duke states the Supreme Court has affir ned that the
collection of rates pursuant to a Commission order will not be
stayed absent an application to the Court and the posting of a
bond. '

The PUCO failed to explain its rationale for denying the Stay based on the bond

requirement. However, if the PUCO's relied upon the bond requirement, this would be

unreasonable and unlawful because the bond requirement is unconstittitional.

When the Ohio General Assembly enacted RC. 4903.16, it unconstitutionally

encroached upon the Supreme Court of Ohio's authority. R.C. 4903.16 is unconstitutional

because the bond requirement restricts the Court's abitity to exercise its inherent authority to

issue stays, tb.ereby violating the separation of powers doctrine. The Ohio Constitution

inherently embraces the separation of powers doctrine. 24 The statute prevents the Court from

averting irreparabie injury to the public pending the outcome of an appeal. For these reasons,

the Joint Constuner Advocates have requested tltat the Court declare the bond requiremeut in

R.C.4903.16 unconstitutional. Appellants' Motion for Stay, Ohio Supreme Court Case No.

2014-0328 (March 17, 2014).

22 In ie Application of Colrnubirs S. Poirer• Co., Slip Op. 2014-Ohio-462 atTj 56-57 (Febnsary 13, 2014).

23 Entry at 4(Febntary 19. 2014).

24 State v. Bodt-ke.126 Ohio St.3d 266. 275. 2010-Oltio-2424. 933 N.E.2d 753; Cih-ofNoitirood i•, Hoinet.
110 Ohio St.3d 353. 2006-Ohio-3799. 853 N.E.2d 1115: State t. Hochhausler. 76 Ohio St.3d 455. 668
N.E.2d 457 (1996).
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While the PUCO cannot resolve constitutional issues, to the extent that the PUCO

relied on Dulce's argument that the Joint Constuner Advocates' request forStay should be

denied because of the bonding requirement, that reasoning cannot stand up to scnitiny.

Moreover, the Entry fails to address specifically the findings of fact that are relied upon

in denying the Stay, and the PUCO should therefore grant rehearing on this issue. The

PUCO should graiat rehearing, and graat the request for a Stay.

D. To The Extent T hat The PUCO Denied C►CC'srg Request For A Stay
Because Of The Requirement To Post A Bond, The Denial is
Unreasonable And lLTnkwl'ttl Because The Public O9ffice Exejmpt¢on To
The Eojid Reciiudreanent (ILC. 2505.12l AUpliog To OCC Ani^l;
Tl^g'°'m^e°'"en

, No
?0^e` ^re1a i"rlu^ Be Nvve.^a.^«âJ ^T To Effect The Sww Ĵ  T^^rt 0.caa.av®^ sevasau •r

Seeits.

Ohio law provides for an exemption that relieves the OCC from having to post a

bond -- or "execute an undel#aking" as bonding is referred to in R.C. 4903.16 -- in

fiutherance of a requested stay. A public officer is not required to post a supersedeas

bond when acting in a representative capacity for the State.2s R.C. 2505.12 provides:

An appellant is riot reqtm ed to give a st^persedeas bo»d in
connection with any of the following:

(A) An appeal by any of the following:
*:^*

(3) Any public officer of the state or of any of its political
subdivisions who is suing or is sued solely in the public
officer's representative capacity as that officer. R.C.
2505.12. (Emphasis added.)

25 Kroger, OMA and OPAE are not participating in this assignment of error included in the Second Joint
Application for Rehearing.

26 it is easy to understand w-hy the Ohio General Assembly has exenipted state public officers from having
to post a bond to effect a stay pending an appeal. In this case. Duke's coffection of $55 willion from its
custoniers is the subject of this appeal. If OCC were required to post a $55 million bond in order to obtain
a stay. OCC understands that it would have to pay an annual premium for the bond of approxiniately
$832,500 during the first year the appga! is pending plus a pro-rated amount for increments of a year after
the first year that the appeal ressaains pending. In addition to this cost that is not affordable for OCC. in
order to get a bond OCC would be subject to an indemnification provision that would put the OCC (or
possibly the State) at risk of lim-ing to pay up to $55 million in the eivnt the bond was forfeited. R.C.
2505.12 renioties that cost and potential liability to the state when a stay is sought during an appeal.
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According to R.C. 4911.06, the Consumers' Counsel "shall be considered a state officer *

**." R.C. 4911.06. Furthermore, according to R.C. 4911.02, the Consumers' Counsel

may "institute, intervene in, or otherwise participate in proceedings in both state and

federal courts * * * on behalf of the residential consumers." R.C. 4911.02. Thus, in filing

a request for a stay of execution, the Consumers' Counsel acts in a representative

capacity and, as a public officer, is not required to post a supersedeas bond. In fact, the

Supreme Court of Ohio has even granted a stay for an entity other than a public officer

without requiring that a bond be posted by the appellant. In MCI Teleconiimrnictrtions

Corp. v. PUCO, (1987), a stay was granted in a utility case by the Court without the

posting of a bond despite the fact that the appellant was not a public entity. 31 Ohio

St.3d 604, 605, 510 N.E.2d 806 (1987) (Douglas, J., dissenting). Similarly, the PUCO

should grant OCC's request for stay of execution in this case.

R.C. 2505.12 should be read in pari materia with R.C. 4903.16 as noted by Justice

Herbert in his dissent in Coltmrbus v. Pub. Util. Co/Am. of OJrio, 170 Ohio St. 105,111

(1959) (Herbert, J., dissenting). There, Justice Herbert concluded that the City of

Columbus, as a poiitical subdivision of the state of Ohio, should not be required to post a

bond to obtain a stay, or that a nominal bond should be sufficient.27 Thus, the PUCO

shoiild stay the operation of its Order and Entries pending final decision, without regard

to the bond requirement on the OCC.28 Justice Herbert wrate; "It is the view of the writer

* * * that the Legislature never intended to handicap in this manner a municipality

seeking to protect its citizens who are consumers of public utility products."'

27 Co/airibxs r. Pelb. CJtit. Colilm. of Olito, 170 Ohio St. 105, 111 (1959).

Za Id. at 111.

"Id at112.
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If the PUCO denied the request for a Stay because of the requirement to post a

bond that denial is unjust and unreasonable because OCC is not required to post a

supersedeas bond in that OCC is acting in a representative capacity as a public officer of

the State. Accordingly, no bond will be necessary to affect a stay.

E. The PUCO Erred By Failing To Conaply With The Requirements Of
R.C. 4:903.09, Because Its Order That Denies The Request For Duke
To Colllect The MGP Rider Revenues Subject To Refund Fails To
Provide Findinnggs titFact And Wrltten Opin:ons Setting Forth The
Bpa9+ans For The Y)enial of 7'lae Joint Cousui:ner Advocates' iEtequest
That Duke's Coilection of The Rate Increase Be Subject to :Refund
Based Upon. Said Findings C@f Fact.

The Entry also fails to adequately set forth the reasons for denying the request for

Duke to collect MGP Rider revenues subject to refiuld. The Entry dismisses this request

in a single sentence. The PUCO states:

As for Movants' altemative proposal that the Rider MGP woi.ild be
subject to refund, the Commission, likewise, f nds that such a
detennination would be contrary to our decision in these cases
approving Duke's request to recover the MGP-related costs.36

The PUCO did not explain the relevance of its statement that granting the

alternative proposal would be contrary to its decision. Again, it is understood that the

PUCO believes its Order will be upheld on appeal. However, in considering a request for

a stay, the PUCO needed to consider the circumstance that its Order is not upheld.

The appeal process could take two years or more, and the authorized $55.5

million MGP-related investigation and remediation costs will be collected over three

years. The Entry denies Duke's customers an oppoMmity to recoup unjust and

unreasonable charges in the event of a reversal at the Coini.31 It should be considered

unconscionable for a utility to retain revenues collected from customers that are

30 Entry at 6(FebnuLry 19. 2014).

31 ba r e Kero Industiies 166 Ohio St. 25. (The rnle against retroactive rateu^rale'sng would preclude
subsequent recovery of pre`-iously collected revenues under a PUCO approved tariB:)
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subsequently found to be unreasonable or unlawful. Unfoahmtely, that is what would

happen under Ohio law if a stay is not granted:32 The PUCO has the authority33 and

should take steps to prevent that iuaconscionable eventuality from occturing in this case.

The PUCO shonld grant rehearing, and order the MGP Rider revenues be coffected

subject to refimd.

V. ^n's^X;a..TrRION

For all the reasons stated above, the PUCO should grant rehearing in these cases

and grant the Joint Consumer Advocates' Motion for A Stay.

32 In re Applrcation of Colrnnbus S. Pou•er Co., Slip Op. 2014-0hio-462 at'F 54 (February 13. 2014).
33 In the Matter of tlie Applicalron of Columbas & Southem Ohio Elect ►ic Cornpat{v for Arttliorih. to Ae ►tend
and Inv-ease Ce-tairr of its Rates and Charges for Electric Sen7ce, Arne.zrd Cei7atn Tenrrs and Condiliorts
ofSen-ice and Revise Its Depteciatron AccrnaJ Rates arrd Resetres. Case No. 81-1058-EL-AtR, Entry
(November 17. 1982).
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For the purpose of protecting the 420,000 natural gas customers of Duke Energy

Ohio, Inc. ("Duke" or "Utility"), the Office of the Ohio Consumers' Counsel ("OCC"),

Kroger Company ("Kroger"), Ohio IVlanufacturers' Association ("OMA") and Ohio

Pa.rtuers for Affordable Energy ("OPAE") (collectively, "Joint Consumer Advocates")

respectively apply for rehearing of the Opinion and Order ("Order") issued on a 3-2 vote

by the Public Utilities Commission of Ohio ("PUCO") on November 13. 2013 in the

above-captioned cases. The Joint Consumer Advocates submit that the PUCO°s Order^• is

unreasonable and unlawfiil in the following particulars:
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A. The PUCO Erred By Authorizing Duke To Charge Customers For
Investigation And Remediation Expenses Related To Manufactured Gas
Plants That Are Not Used And Usefiil, In Violation Of Ohio Law
Inchiding But Not Limited To O.R.C. 4909.15.

1. The PUCO erred when it disregarded Ohio law that mandates only
costs incurred from plant that is "used and usefiW" in rendering
utility service may be collected from customers.

2. The PUCO erred when it authorized Duke to charge customers for
costs that were related to plant that was not used and useful in the
provision of natural gas service to Duke's customers as of March
31, 2012.

B. The PUCO Erred By Authorizing Duke To Charge Customers For
Manufactured Gas Plant Investigation And Remediation Expenses That
Are Not A Cost To The Utility Of Rendering Public Utility Service
During The Test Year, In Violation Of R.C. 4909.15(A)(4) and (C)(1).

C. The PUCO Erred By Authorizing Duke To Charge Customers For

Manufacthired Gas Plant Investigation And Remediation Expenses That

Are Not A Noimal Recturing Expense, In Violation Of Ohio Law

Including But Not Limited To ORC 4909.15(A)(4).

D. The PUCO Erred By Authorizing Duke To Charge Customers For

Manufactured Gas Plant Investigation And Remediation Expenses That

Are Not Expenses For Duke's Utility Dishibution Service, In Violation Of

Ohio Law Including But Not Limited To R.C. 4909.15 (And Contrary To

The Opinion Of The Dissenting Comniissioners).

E. The PUCO Erred By Failing To Comply With The Requirements Of R.C.

4903.09, For Providing Specific Findings Of Fact And Written Opinions

That Are Supported By Record Evidence.

1. The record evidence did not support the PUCO's Order that the
used and useful standard under R.C. 4909.15(A)(1) is not

applicable.

2. The record evidence did not support the PUCO's Order that the
MGP-related investigation and remediation costs were costs of
rendering public utility seivice under R.C. 4909,15(A)(4).
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3. The record evidence did not support the PUCO's Finding that strict
liability for Duke under CERCLA sneans Dtike's Customers
should be responsible for paying the MGP-related investigation
and remediation expenses.

F. The PUCO Erred By Making The Remedy For The Utility's Pollutzom Of

MGP Sites The Financial Responsibility Of Duke's Customers Instead Of

Duke's Responsibility To Pay To Remediate Its Pollution.

G. The PUCO Erred In Finding That Diilce Met Its Burden Of Proof To Show

That It Was Necessary For It To Spend Approximately $55.5 Million In

MGP Remediation Costs To Meet Applicable Standards And To Protect

Human Health And The Environment, A Finding That Was Unreasonable

And Unlawfiil And Against The Manifest Weight Of The Evidence.

I= The PUCO's Opinion and Order was unreasonable and anlawful
and against the manifest weight of the evidence in approving

recovery of $55.5 million in MGP remediation costs when Duke

failed to produce a single written report documenting, or witness
testifying, as to Duke's detailed consideration of alternative

remedial options and their associated costs.

2. The PUCO's Opinion and Order was unreasonable and unlawfiul
and against the manifest weight of the evidence in finding that

Duke's mere "consideration" of remediation alternatives and

incorporation of "vaiious engineering and institutional control
measures mentioned by the intervenors," independent of a detailed
analysis of far less costly remediation alternatives, made Duke's

environmental remediation plan reasonable and prudent.

3. The PUCO's Opinion and Order was unreasonable and unlawfirl
and against the manifest weight of the evidence in finding that
Duke's use of Ohio EPA's Voluntary Action Program (VAP),

which "does not specify or prescribe remedial options" was a
sufficient basis for the PUCO to find that Duke's selected
remediation was reasonable and prudent for customers to pay.

The PUCO's reliance on the testimony of Duke witness Fiore was
misplaced, as the witness admitted he had not independetatly

assessed, or priced out, the alteniative remedial options available
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to Duke or the reasonableness and prudence of those alternative
remedial options for reducing the costs of what Duke soztght to
charge to its customers.

5_ The PUCO's Opinion and Order was unreasonable and tnalawfial
and against the manifest weight of the evidence in relying upon the

fact that Duke's expert witnesses were "subject to discovery, as

weil as extensive, and at times pointed, cross-exaniination" without

examining whether their opinions regarding the prudence of

Duke's expenditure of $55.5 million in MGP costs were

reasonable, when their opinions lacked foundation and, in fact, did

not stand up to cross-examination.

6. The PUCO's Opinion and Order was tmreasonable and unlawfial

and against the manifest weight oi'the evidence in approving $55.5

million in charges to customers for MGP investigation and

remediation when Duke is required by law to anininv.ze charges to

custoniers and when OCC produced luicontradicted evidence of a

$7.1 million MGP reniediation altexnative (to Duke's expending of

$55.5 million or more) that would also meet applicable standards.

7. The PUCO's Opinion and Order was unreasonable and unlawfiul

and against the manifest weight of the evidence in disregarding the

evidence that excavating to 2 feet and then applying a sucface cap

would have met applicable standards and protected human health

and the environment across most of the MGP sites, rather than the
20 - 40 feet unifornaly excavated by Duke, which resulted in

significantly greater costs to Duke (and thus to customers that the
PUCO has authorized Duke to charge for the remediation).

H. The PUCO Erred By Applying A Standard Which Discounted The Weight

Placed Upon The Testimony Of Intervenor Experts (Who Presented

Expert Opinions On The Record Consistent With the Ohio Rules of

Evidence), Unlawfiully Favored Utility Witnesses And Effectively Created

A Presunlption That A Utility's Actions Were Prudent, Contravening

PUCO And Ohio Supreme Court Precedent.' The PUCO's Finding Was

I NorIhenst crnd Oi iiw11. Order at 4 (November 13. 2413); See also In t e Drike Stoi 1ir Damage Case,
0 31Ohio St.3d 487. CG&E v. PUCO, 86 Oheo St.3d 53, cititig CG&E i•. PUCO 67 Oluo S13d 5 23; and
Swacnse Honre Utit. Cos. r. PUCO. Case No. 86-12-GA-GCR.
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So Clearly Unsupported By The Record As To Show Misapprehension,
Mistak-e Or A Willful Disregard Of Duty By The :PUCO.

1. The PUCO Erred In Finding That Duke's Need To Investigate And

Remediate The East End MGP Site Was A Result Of Changes In The Use

Of The Property And Adjacent Properties When Such Changes In Use

May Not Have Occzured But For Dake's Decision To Sell A Portion Of

The East End Site To Adjacent Owneai;s), A Decision Which Was

Unreasonable And Imprudent.

J. The PUCO Erred By Failing To Comply With R.C. 4909.19, Which

Required The PUCO Staff's Repoit Of Investigation To Include A

Detennination Of The Prudence Of The MGP-Related Investigation And
Remecliation Costs To The Utility.

K. The PUCO Erred In Finding That Dalce Has Taken Reasonable And

Piudent Actions To Pursue Recovery Of Investigation And Remediation

Costs From Other Potentially Responsible Third Parties And Insurers, So

As To Reduce What Custoniers Would Be Charged.

L. The PUCO Erred By Authorizing Duke To Collect The Deferred MGP
Investigation And Remediation Costs From Customers Over An

Unreasonably Short Five-Year Period.

M. The PUCO Erred By Unreasonably Granting The Utility The Authority To

Collect (From Customers) MGP-Related Iuvestigation And Remediation

Costs IucuiTed By Duke After December 31, 2012 Through A Rider.

The reasons for granting this Application for Rehearing are more fully set forth in

the attached Memorandum in Support.
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Respectfiilly submit#ed

B trJCE J. WESTON
OHIO CONSUMERS' COIJRTSEL

fSr' Larry S. Snuer
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BEFORE
HEPUBLIC UTILITIES CG:: °IISSION OF 01r.^:0

In the Matter of the Application of Duke )
Energy Ohio, Inc. for an Increase in Gas ) Case No. 12-1685-GA-AIR
Rates. )

In the Matter of the Application of Duke ) Case No. 12-1686-GA-ATA
Energy Ohio, Inc., for Tariff Approval. )

In the Matter of the Application of Duke )
Energy Ohio, Inc. for Approval of an ) Case No. 12-1687-GA-ALT
Alternative Rate Plan for Gas Distrib-tition )
Service. )

ln the Matter of the Application of Duke )
Energy Ohio, Inc., for Approval to ) Case No. 12-1688-GA-AAM
Change Accounting Methods. }

MEMORANDUMUM IN SUPPORT

I. TPdTRGDtTCTI®!N AND GENERAL SUPPORT FOR CI.A.:1LIS. OF ER-:C;R

Each of the Joint Consumer Advocates respectively files this Application for

Rehearing asking the PUCO to modify or reverse its Opinion and Order that was adopted

by a vote of three to two. On November 13, 2013, the PUCO issued its Opinion and

Order authorizing Dhike to collect from customers $55.5 tnillion in environmental

investigation and remediation costs for two MGP sites that began service in the 1800's

and that have not been used and usefiil in providing utility service in over 50 years'

2 The West End site is located oii the west side of downtown Cincinnati and it was constructed by the
Cinciiuiati Gas Ligiit and Coke ConWny in 1841. Gas for lighting was first produced at the plant in 1843.
and the nantifacture of gas ceased in 1928. The East End sde is located about four miles east of
dovmtown Cincinnati; Construction of the East End site began in 1882 and conunercial operations began
in 1884. with the manufacture of gas ceasing in 1963.. Duke Ex. No. 10(A) {'.Suppleniental Testimony of
Andrew Middleton at 25 (Febnaary 25. 2013); See also Tr. Vol. I at 183 (April 29. 2013)_
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In reaching the decision to authorize this collection from customers, the PUCO

contravened established Ohio ratemaking law as set forth in R.C. 4909.153 and in cotut

decisions interpreting that law. Since pulilic utility regulation in Ohio commenced in

1911, the ratemakiag statute has protected constnners from paying test-year expenses that

are associated with facilities that are not used and useful in the provision of cturent

setvice to customets.4 In addition, the PUCO went beyond its statutory autlhority by

creating exceptions that do not exist in the law. The PUCO created an tmlawful

exception to authorize collection of expenses associated with plant that is not used and

tiseful ui rendering utility service to Duke's custoniers.

In reaching its decision, the PUCO failed to conduct a proper evidentiary review

or to hold 1)uke to its burden of proof to show the prudence of its envuonmental

investigation and remediation expendittues in accordance with R.C. 4909.154. The

PUCO also iuu-easonably burdened customers with paying for these significant costs over

only a five-year period when the prestuned environmental liability causing those costs

has accrued over nearly two centtaiies.

Finally, the PUCO improperly allowed the continuing deferral of MGP

investigation and remediation expenses, only limiting such deferrals to the ten-year

period from the date on which the PUCO incorrectly determined that Comprehensive

Environmental Response Compensation and Liability Act ("CERCLA") mandated their

clean-up.5 Such a continuing deferral and the ongoing collection of those future deferrals

3 R,C. 4909.15(A); See also RC. 4909.15(AX4).

d 1911 vol. 102 549 191 1(Hotise 1iil1325: Changing the name of the Railroad Contniission of Ohio to that
of the Public Sen-ice Conuiuission of Ohio defuiing the powers and duties of the latter conunission with
respect to public ulilities. and to anwnd sections 501, 502 and 606 of the General Code). General Code
Section 606. Section 25 (1911).

S Order at 72-73.
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from customers, for costs that cannot be properly charged to customers, is unreasonable

and unlawffiil.

11. HrSTOR7Y OF TfM CASES

On August 10, 2009, Dtake filed an Application with the PUCO to defer

environmental investigation and remediation costs.6 The Coiuniission grarited Duke's

Application on November 12, 2009.7

On June 7, 2012, Duke filed its Prefiling Notice for its request to increase natural

gas distribution rates. As part of its Rate Case Application, subsequently filed on 3ttly 9,

2012, Dttke sought the atithority to collect froin its customers investigation, remediation

and caiTyying costs associated with the Utility's enviionniental concerns at its MGP sites.8

On January 4. 2013, the PUCO Staff filed its StaffReport of Investigation {"Staff

Report"). On Februaiy 4, 2013, OCC, as well as other interested parties, filed Objections

to the Staff Report as required by R.C. 4909. 19. On February 25, 2013, interested parties

filed testimony of its expert witnesses in support of Objections to the Staff Repot°t of

Investigation.

On April 2, 2013, a Stipulation and Recommendation ("Stipulation") was entered

into among Duke, the PUCO Staff, +UCC, OPAE, Kroger and OMA for ag of the issues

except ^for .:^s^Pmrepated cost recovery. As part of the Stipulation, the Signatory Parties

bifiircated the isstie of MGP-related cost recovery and collection, and instead agreed to

litigate the MGP issues.9

6 Ili the MQtter° of tlte.4pplication of Dnke Enet^v' Olafo, Ixrc. fQr° Antlroriiv io Defer Em•ii-onnierrla!
Investigation and Reinedintiotr Costs. Case No. 09-712-GA-AAM (August 10. 2009). ("Duke Deferral
Case").

7 Duke Deferral Case, Entry at 3-4 (Noventber 12. 2009).

g Duke Ex. No. 2 (Application. Schedole) at C-3.2 (Jiily 9. 2012).

' Joint Ex. No. 1(Stipulation and Recommenalation) at S(April 2, 2013).
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The evidentiary hearing was conducted on April 29 through May 2, 2013. And,

as discussed above, the November 13, 2013 Order authorized Duke to collect

approximately $55.5 million of previously deferred MGP-related environmental

investigation and remediation costs from customers.

On December 2, 2413, the Joint Cons-umer Advocates filed a Motion for a stay to

prevent Duke from charging MGP-related clean-up costs pending rehearing and any

appeals, or in the alternative, a Motion to make Duke's impending rates charging

manufactured gas plant clean-up costs to customers be collected subject to refund.

_gt.f- ST DA.^DI OF REVI-E--W

Applications for Reheariug are governed by R.C. 4903.10 and Ohio Adm. Code

4901-1-35. This statute provides that, within thirty days a.fter the PUCO issues an order.

"any party who has entered an appearance in person or by counsel in the proceeding may

apply for rehearing in respect to any matters determined in the proceeding."lo

Furthennore, the application for rebearing must be "in writing and shall set forth

specifically the ground or grounds on which the applicant considers the order to be

rmreasonable or unlawfitl."11

In considering an application for rehearing, Ohio law provides that the PUCO

"may grant and liold such rehearing on the matter specified in such application, if in its

judgment sufficient reason therefore is made to appear."12 Furthennore, if the PUCO

grants a rehearing and determines that "the original order or any part thereof is in any

10 R.C. 4903.I0.

ti Id.
►2 Id
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respect unjust or unwarranted, or should be changed, the Commission may abrogate or

modify the same * * *."13

Joint Consumer Advocates meet the statutory requirements applicable to

applicants for rehea;tihg pursuant to R.C. 4903.10. Accordingly, Joint Consumer

Advocates respectfiilly requests the PUCO grant ivhearing on the matters specified

below.

IV. A.t+GUTAE'NTS ON ASSIGNMENTS OF EItRC1R

A. The PUCO Erred By Aufh.^^^^ Duk.e "f'o Charge Custoauers For
Ig9^^sfiytî̂.+^$-. ^,.^.^.^...kon And Remediation Expenses R^ â '..o^^ aav^`g^'d^.. ^s.ccniuwx^sr+.a^aa^ax

Gas Plants That Are. Not Used'. And Usefial, In Violation Of Ohio Law
Includ^g But Not f..hnated To ORC 490!).15.

fl. The PUCO erred when it disregarded Ohio law that
m`B^d:®tea only c.^,st^ incurred from yisaua a°iaaY u°s "used

and useful" in rendering tstility service may be coDlected
from customers.

The Ohio Supreme Court has on ntunerous occasions reiterated the axiom that the

PUCO is a creature of stattrte, and as such may only exercise the authority specifically set

forth by statute.la

R.C. 4909.15(A)(1) specifically sets forth the mandatory criteria to be used in the

estabfishnient of valuation of utility property at date certaiu for the pcuposes of the

fixation of reasonable rates that a utility may charge customers:

13 Id.

14 Cie% eln+td Eleciric tdltttrtinaiing Co, v. Prub. Util Contnt. (1975). 42 Ohio St.2d 403. 330 N.E,2d 1. 1975
Ohio LEXIS 510. 71 Ohio Op,2d 33: Dm ton Convrnrnricatiotis Coip. r•. Pub. Ufil, Contm. (1980). 65 Ohio
St.2d 302. 307 [18 O.0.3d 478]; Consrrnters' Coirnsel r. Pub. Util. Connn. (1981). 67 Ohio St.2d 153, 166
[0.O.3d 96]. Montgonzet3. Cotmth^ Bd. ofCon►nt Ss s•. Pttb. Util. Contnt. (1986). 28 Ohio St.3d 171: 503
N.E.2d 167; 1986 Ohio LEXIS 818. See also. Pike Nrrtttral Gas Co. r. Pub. Utrl. Comnr. (1981). 68 Ohio
St.2d 181. 22 0.O.3d 410. 429 N.E.2d 44:1; Werlin Coip. v. Pub. Utii. Corarn_ (1978). 53 Ohio St.2d 76. 7
0,O.3d 152. 372 N.E.2d 592: OJ"iio Pub. Interest.4ction Group, Inc. 1'^ Pib. U1il. Comm. (1975), 43 Ohio
St.2d 175. 72 0.0.2d 98. 331 N.E.2d 730.
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(A) The public utilities conunission, when fixing and detennining
just and reasonable rates, fares, tolls, rentals, and charges, shuli
deteriv.ine::

(1) The volats-fion as of the date certain of the propeity of the
public utility tised and useful or, with respect to a natural gas,
water-works, or sewage disposal system company, projected to be
used and useful as of the date certain, in rendering the gubli w
cttifity service for which rates are to be rg-xed and deter-ineped.
The valuation so detertnined shall be the total value as set forth in
division (C)(8) of section 4909.05 of the Revised Code, and a
reasonable allowance for materials and stipplies and cash working
capital as detennined by the cotnmission.

R.C. 4909.15 provides no exceptions to the applicability of the used and useful standard

in Ohio rWte^a:,.a^^̂.n..^a%=g. histead, R.C. 4909.15(A)(1) sets forth the mandatory steps the

PUCO is required to take when establishing a utility's property value. The statute

requires the PUCO to deteisnine valuation of utility property at a date ceitain, and that the

property has to be used and useful in rendering public utility service. There is no

question that the MPG sites are not used and useful in rendeiing pttblic utility service.ls

The statute does not list any exceptions to these requirements. Despite the fact

that there is no exception in the statute, the PUCO created an exception, to allow Duke to

collect from customers $55.5 iuillion in ^+^'.I'GP site investigation and remediation costs. In

doing so, the PUCO exceeded its authority. The PUCO stated:

Therefore, in light of the circumstances surrounding the two
MGg sates a^a anes,tlc®n and the fact t'_^,.st Duke is IB-ndea Q
statutory mandate to remediate the fornaer MGP residuals from
the sites, the Commission fmds that R.C. 4909.15(A)(1) and the
used and useful standard applied to the date ceitain for rate base
costs is not appticable to otar review and consideration of whether

is During the pendency ofthis case. there was an amendment pending in the general assembly
i ASC34689X1 for H.B. 59) that. in some cases, would excuse natural gas utilities from time-honored
regWatory law. including R.C. 4909.15(A), that has protected Ohio utility consiuners in the ratematcing
process over the past hundred years. If indeed the iued and useful standard is not applicable to the PUCO
decision in these cases. this begs the question then as to why there would be legislation to change the laK.
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Duke may recover the costs associated with its investigation and
remediation of the MGP sites.1s

The PUCO is wrong. While the used and useful standard has no applicability in

the deteamination of a retum on the MGP.facilities, the used and useful requirement for

valuation of property still applies because expenses associated with property that is not

used and useful cannot be included as test-year expenses and collected from customers.

The PUCO rejected the statutory arguments presented by the Joint Constuuer

Advocates, other inteivenors and even the PUCO's own Staff, that the used and usefiil

standard is applicable to the recovery of expenses associated with plant that is not used

and usefial. The PUCO stated its view that a detennination of the collection of MGP-

related investigation and remediation costs fi-om custoniers is "separate and unique from

the determination of used and usefiil on the date certain utilized for defiu.ing what will be

included in base rates for rate case puiposes."17

The PUCO's effort to disregard the "used and useful" standard of R.C.

4909.15(A)(1) as a "separate and unique" issue is tmsupported by statute, case law or the

evidence in the record. There is no question that the MGP-related investigation and

remediation costs at issue in this case were presented to the PUCO as pai-t of a rate case

application, and that the ratemaking formula under R_C. 4909.15 is applicable to the

PUCO's decision making in this rate case.

In addition, in creating this exception for MGP-related expenses. the PUCO did

not consistently disregard the "used and useful" standard ui these cases. As part of its

investigation, the PUCO Staff excluded the costs associated with leasehold improvements

for a portion of the Holiday Park building, The PUCO Staff indicated that parts of that

'a Order at 54. (Emphasis added).

t7t>rder at 53.
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building which contained the vestibule, the customer service section and the Atrium II

building "were no longer being occupied nor leasedby the Company_"i$ The expenses

associated with this plant that was not used and usefiil were NOT included in test-year

ex.penses. The key to the PUCO Staff's disallowing the Atriuw 11 building was that the

parts of the building were no longer used and useful in rendering utility service,19 In

adopting the Stipulation without modification, the PUCO accepted the PUCO Staff's

position of excluding ft-om test-year expenses the costs associated with the Atrium II

building.

The PUCO's rationale that federal and stute x^°.::es aa7d regulations reclulre

remediation does not over-iide or change Ohio's ratemaking law that facilities must be

used and usefiil for a utility to collect from customers the costs associated with those

facilities from customers. There is no basis in R.C. 4909.15 that permits the PUCO to

create an exception and set aside the used and useful standard when the utility's expenses

are not associated with plant that is used and useful. This is true even if the utility is

tmder a statutory mandate to perform environmental remediation.

If there were such a mandate under CERCLA, then that mandate would pertain to

the ownerloperator of a site where contamination release occtuffed. But the custotners of

the utility do not fall within the categories of liable parties.2°

Moreover, despite the PUCO's claims to the contrary, there was no specific

statutory mandate that required Duke to undertake the level of MGP-investigation and

remediation that Duke undertook. In fact, there is no fuiding by any environmental

agency requiring or directing Duke to engage in remediation efforts at the MGP sites. If

Staff Ex. No. 1(Staff Report of Investigation) (January 4- 2013) at 5-6. (Emphasis added)

°s Id.

OCG,''OPA£ Initial Brief at 12-13 fJime 6. 2013).
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there were, then Duke could not have participated in the Voluntaiy Action Program.

lnstead, as noted throughout the proceeding, Dtike entered into a voluntary program to

address the issue.21 Thus, the PUCO's reliance on this circuntstance is in error.

The application of the used and taseful standard in RC. 4909.15 is not

discretionary. Rather, it is mandatory, as evidenced by the use of the word "shall.i22

Thus it is clear that the legislature intended the used and useful standard to be applied to

all property that a utility seeks to include as part of its rate base. The Ohio Supreme

Court has held that:

When inteipreting a statttte, a cotn# must first look to its language
and apply it as written if the meanitrg is unambigttous. State v.
Lotive, 112 Olrio St.3d 507, 2007 Ohio 606, 861 N.E.2d 512. 171 9.
"[T]he word "shall" shall be construed as mandatoiy unless there
appears a clear and imeqtuvocal legislative intent that [it] receive
construction otlier than [its] ordinaiy usage. Olhio Civ. Rights
Cori1n1. v. Corultiyli4rle Honre Loans,l»c., 99 Ohio St.3d 522, 2003
Ohio 4358, 794 N.E.2d 56, T4, quoting Dorriart v. Scioto
ConserVaalcvDist., 27 Ohio St.2d 102, 271 N.E.2d 834 (1971),
paragraph one of the syllabus.'3

Inasmuch as there is no "imequivocal legislative intent" for a different constniction, the

PUCO lacks the authority to disregard the "used and tiseful" requirement for expenses

associated with plant that is not "used and usefi>I" and to create an exception for the

MGP-related investigation and remediation expenses.

The Ohio Supreme Court has reversed the PUCO's actions in numerous instances

when the PUCO exceeded its stattttory authority. In Montgonteiti° Corrntt°, the Court

rejected an attenipt by the PUCO to use its emergency powers in R.C. 4909.16 to peimit

the recoveiy of Percentage of Income Payi,nent ("PIP") airearages through the Electric

21 Diilce Ex. No. 2 t(Direct Testiuaony of Jessica Bednarcik;i at 6-7 (July 20. 2013).

`2 R.C. 4905 (A)(1).

'3 Stcrte i°. Sinrth (2011). 131 Ohio St.3d 297. 299-300. 2012-01iio-781. 964 N E.2d 423. 2012 Ohio LEXIS
542
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Fuel Component {"EFC") because the PIP arrearages did not fall within the defined costs

pernutted for recovery imder the EFC statute, R.C. 4909.191.' Given that the PUCO

could not act beyond the limit of the statute even where it claimed emergency powers in a

situation affecting the health, safety or general welfare of the general public,`5 the PUCO

ceitainly cannot extend its authority beyond the statute in this case where there is not

even a claim of emergency.

In Collmlbus .Sotttherli Power Co., the Court reversed a PUCO decision to

implement a phase-in of a rate increase over a two-year period because R.C. 4909.15 did

not permit the PUCO to disregard the ratemaking fonnula simply because the PUCO

simply did not agree with a result.''S The Court pointed out that "R.C. 4909.15(A)

requires the PUCO to make a series of detenninations," including "the valuation of the

utiiity's property in service as of date certain (R.C. 4909.15(A)(1).'2' The Court noted

that the ratemaking fonnula imder R.C. 4909.15 has been construed by the Court as being

a mandatory formulaZg that was meant to protect the interests of the public utility and

their ratepayers alike.29

The Cotut also specifically noted that "the General Assembly undoubtedly did not

intend to build into its recently revised [1976] ratemaking formula a means by which the

''d MontgonteT ►' COUnh' Btl. of Connn 'rs r. Ptrb. Util. Conrnt. (1986). 28 O1iio St.3d 171; 503 N.E.2d 167;
1986 Obio LEXIS 818.

zs Id. at 177.

26 Colttnlbns S0111he71 Poti,•er Co. V. Pub. Uti#: Comm. (1975). 67 Oluo St.2d 535. 540. 620 N.E.2d 835,
1993 Ohio LEX1S 2265. citing Ger. Molors Cotp. -,<. Ptrb. Utt7. Comm. (1976). 47 Ohio Stn2d 58. 1 0.O.3d
35. 351 N.E. 2d 183.

27 Coltrntbtrs Sorttliem Poite• at 536.

2e Colttmbtrs So+tthern Power Co, v. Ptrb. UtiL Corttnt. (1975).67 Ohio St.2d 535,620 N.E.2d 835. 1993
Ohio LEXIS 2265. citing Get. Motors Coip. e°. Pnb. Util. Comm. (1976). 47 Oluo St.2d 58. 1 0.O.3d 35,
351 N.E.2d 183.

29 Colnntbtts Soutltetn Pmrer at 540,

to
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PUCO may effortlessly abrogate that very forrnula.i3° Even in a situation where

custoniers may have benefitted from the PUCO's actions, the Courtheld firffi that the

PUCO could not act beyond the jurisdiction and authority penuitted by the statute. In the

current proceedings, the PUCO did exactly that, as it abrogated the intent of R.C.

4909.15(A)(1) by creatizig an exception that would allow it to disregard the "used and

useful" standard that MGP sites and their related expenses could not tneet.

In Clevelnrtrl Electrzc Illuntitiatr'ng Co. v. Prrb. t.ItiL Cone. (1975), 42 Ohio St.2d

403, 330 N.E.2d 1, 1975 Ohio LEXIS 510, 71 Ohio Op.2d 393, the Court noted that the

PUCO etc-ed when it extended its order to those tnatters not put in isstte by the application

for a rate increase.31 In that case, the PUCO ordered chaiiges in the Cleveland Electric

Ilhnuinating Company ("CEI") tariffs that went beyond the iteins included in the irtility's

application. Again, the Ohio Supreme Court concluded that the PUCO could not act

beyond the parameters set forth by the General Assembly in the statute and could only

review the issues that were the subject of the application.32

Based on the above precedent, the PUCO improperly exceeded its statutoiy

authority in the Duke case by creating an exception that would permit it to disregard the

"used and useful" requirement of R.C. 4909.15. The PUCO should reverse its decision

and find that because the MGP-sites were not used and useful in the provision of utility

30 Colrrlrrbre.a Searrtlrezvr ^ower• at 540. ci#iiag Consumea:s' Coartrse3, 67 t3kaitr St3s3, at 165.

Clei•elazed Electric IllaenrdaarrAing at 4M

iz C1es•edeancd Electric Il3trmarralang at 420:.

1 41
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service to customers, the associated MGP izlvestigation and remediation expenses cannot

be recovered from customers.33

2. The PUCO erred when it author^̂:ed I-lluke to charge
customers for costs -th.ztY were related to plant that was
not used and itseful in the provision of natural gas
service to Duke's cust+arners as of March 31, 2012.

In this case, through an Entry, the PUCO approved Duke's requested test year of

January 1, 2012 ending Deceinber 31, 2012 with a date certain ofMarch 31, 2012.14

Thus, in order to meet the initial threshold, under the ratemaking statute, Dulce must

prove that the properties in question (in this case the Manufactured Gas Plant facilities)

were used and usefinl in the provision of natural gas service to ctLstomers as of March 31

2012. As discussed above, the PUCO unlawfully created an exception to support its

decision that it was imnecessa.ty to make such a fuiding for Duke to recover expenses

associated with the property that was not used and useful.

In changing the statutory standard., the PUCO also turned the requisite burden of

proof on its head. Dtike had the burden to demonstrate that MGP-related environmental

investigation and remediation costs were matched to or related to Manufactured Gas

Plant facilities utilized in rendering public utility seivice during the test period. Btit Ditke

did not.

Instead, the PUCO attempts to justify its decision by making a comparison to the

PUCO's nilings in two Ohio Edison cases, stating:

Likewise, we fmd the Conmtission"s decisioils in 4liio Edisoir I
and alrio Edisorr II are not dispositive of the resolution of MGP
cost recovety issue in these cases, as the facts of the Ohio Edison
cases and the instant cases are distinguishable. As pointed out by

33 Itrdars. Errergr Users--0hro r. PUC ( 2008)< 11 7 Ohio St3d 486. 2008-O1no-990. 885 N,E:2d 195,. 2008
LEXIS 559. where the Court held that the PUCO could not assert authority over the utifity's application
because the application did uot include electric generation which had been removed from PUCO regiilation.

34 Entry at 2-3 (July 2. 20121).
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Duke, the issues in both the Ohio Edison I and Ohio Edison 11
cases pertained to the recovery of expenditures for the maintenance
of an existing plant that was not providing service to customers
and a generating plant that was no longer providing service to
customers. Conversely, in the instant cases Duke is reeluesting
recovery for environnental clean-up costs for real property that
had been u.sed and useful for the production of rnanufactured gas
for the benefit of the customers of Duke and its predecessors, in
compliance with both federal and state iules and regulatious.35

The PUCO's coinparison between the instant case and Oltio Edison I and Ohio

Edison II cases, however, reflects distinctions without the asserted differences. There is

no material distinction to be made. The PUCO's cited coiut precedents involved costs

associated with ittility plant that had never been used and useful (Oliio Edisoti 1). 36 and

utility plant that was no longer used and useful (Oliio Edisort 11). 37

In both those cases, the associated expenses were disallowed because those

expenses cotdd not be matched ivith utility plant that was used and usefiil in the provision

of utility service as of date certain. This is ezactly the factual circumstances the PUCO

was presented with in the current Duke MGP case. While the nature of the expenses

(environuiental cleanup costs) is different than the decomnussioning costs in Oluo Edison

1 and security costs for a retired eleciric generating plant in Oltio Ediso' i H, the nature of

the expenses makes no difference. It is the fact that the property related to those costs

was not used and useful that aligns the Ohio Edison cases with the current case, and

doesn't distinguish it. Iudeed it is hard to imagine how the PUCO could have cited two

cases that better support the opposing conclusion from the conclusion that it reached.

3s Order at 53-54.

'6In the Mattet- of the Applrcatiott of Ohio Edison Conipam; Case No. 89-1001-EL-AIR (August 16. 1990)
1990 Ohio PUC Lexis 912 ("Oltio Edison I').

37 In the Mattei- of the Application Ohio Edison Contpayri, Ilte Cleveland Electric Illuminating Coittpany
and The Toledo Edison CoJtrpa i° for.4uthoriA• to Increase Rate forDistri8trtton Setrice. Case No. 07-551-
EL-AIIt, et al. Opinion and Order (Januasy 21. 2009) ("Ohio Edison 1I').

13
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Additionally, under the PUCO's interpretation of R.C. 4909.15, subsections

(A)(1) and (A)(4) are not connected and are treated as two completely separate sections

of the Revised Code.38 Such an approach to statutory construction is contrary to how the

PUCO has long viewed R.C. 4909.15 and contradicts how the Supreme Court has

directed that statutes are conshucted and to be interpreted.39

In Seatnatl v. 7he State of tlhio (1922), 106 Ohio St. 177, 183, the Supreme Coiut

stated, "In giving construction to a statute all its provisions must be considered together."

The Coru-t fiutller emphasized this point in TI7e State, Ex Rel. Cuiztairaghrtm v. Iitdrtstrial

Coitmiission of alrio (1987), 30 Ohio St.3d 73, 79 wlzere it stated, "On the contrary, the

ilile of in par7 niateria requires that individual sections of a statute or rule on the same

subject should be reconciled and hannonized if at all possible." More recently, the Coiu-t

ruled:

It is a well-settled rule of statutory interpretation that statutory
provisions be construed together and the Revised Code be read as
an interrelated body of law. Wooster Republican Printing Co. v.
Wooster (1978), 56 Ohio St.2d 126, 132, 10 Ohio Op.3d 312, 315,
383 N.E.2d 124, 128. Statutes which relate to the same subject are
in pari ntateria. Although [* **61 enacted at different times and
making no reference to each other, they should be read together to
ascertain and effectuate the legislative intent.40

When these principles of statutory construction are applied to R.C. 4909.15(A)(1) and

R.C. 4909.15(A)(4), it is clear that the two sections should be read together and not as

separate provisions. The appropriateness of this statatory construction for R.C 4909.15

(A)(1) and R.C. 4909.15(A)(4), is most evident because those trivo subparts were enacted

3$ Diake Brief at 4-5. 7 (June 6. 2013)_

39 See In the 14fatter of Ihe Application of O/rio Edison Corwpam: Case No. 89-1001-EL-AIR. (August 16.
1990) 1990 Ohio PUC Lexis 912; see also In tlie Matter of the Applicattoii Ohio Edison Cot»partr; The
Cle►-eland Elech•ic Id/unrinating Compam•, and Tire Toledo Edison Conrpanti°. foa° Autiror-in to fircrease 14ate

forDistribrttion Sey1•ice.. Case No. 07-551-EL-AIR et al. Opznioii and Order (January 21. 2009).

40 The State of Obro v. Moaning (1996). 76 Ohio St.3d 126. 196 Ohio 413. 666 N.E.2d 1115. 1996 Ohio
LEXIS 440.
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at the same time and the various subparts of R.C. 4909.15 reference each other. Even if

these statutory provisions were not part of the same section of the Revised Code, the

inter-related subject matter would require a harmonized reading which is consistent with

the PUCO's matching principle, as discussed by PUCO Staff.41

The linkage between expenses for rendering public utility service and facilities

that are used and useful during the test period was an important factor in the PUCO's

disallowance in Ohio Edisorr II. This important linkage is completely inissing in the

PUCO's authorization of Duke's collection of $55.5 niil[ion from customers for MGP-

related investigation and remediation expenses for facilities that were not used and usefiil

as of the date certain.

For all the above reasons, the PUCO should determine that Duke failed to meet its

burden of proving that the environmental investigation and remediation costs in this case

are recoverable as test-year expenses under R.C. 4949.15(A)(4) when the costs are not

associated with plant that is used and useful under R.C. 4909.15 (A)(l). The PUCO

should grant rehearing and reject Duke's proposal to charge MGP-related expenses to

custonaers.

B. The PUCO ^^rred By Authorizing Duke To Charge Customers For
Manufactmtred Cxas PUnt l̂ov+estigation Armd Remediation Expenses
That A_re Not A Cost To The Ugility Of Renderisa-2 Public Utillty
Service During The Test Year, LI-ii Violation Of R.C. 4909.15(A)(4) and
(C)(i)-

Aecording to Ohio ratemaking law, the utility has the burden in these cases to

prove that the costs that have been i.txcuxred and deferred are costs that were incutred for

rendering utility service.42

41 PUCO Staff Brief at 3-13 (June 6. 2013y

42 Order at 58.
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R.C. 4909.15(A)(4) states that:

(A) The public utilities commission, when fixing and determining
just and reasonable rates, fares, tolls, rentals, and charges, shall
deternune:

(4) The cost to the utility of rendering the public utility
seivice for the test period used for the determination under
division (C)(l) of this section. less the total of any interest
on cash or credit refiuids paid, pursuant to section 4909.42
of the Revised Code, by the utility during the test period.

The critical coinponent of this ratetuaking formula is that the costs reviewed during that

ratemakiiig process must be costs incurred to render public utility secvice. Also, the

underlying property that gave nse to the costs naust be ttsed and useful in providing

setvice for cttstomers on the date certain. The MGP-related investigation and

remediation costs did not meet tlais requirement; therefore, the PUCO should not have

authoriZed the collection of these costs from Duice's customers.

C. The PUCO Erred.l0y Authorizing Duke To Chsit•ge Customers For
Manufstetured Gas Plant Investigation Anti Relnedaati.on Expenses
That ACe Not A ^741vi siuaa is:e'aarii:r, Expense, In '1' iiE}latiolE Of Ohio

Law Iticluding But Not Li'ted To O.R.C. 4909.15(A)(4).

In determining whether to include certain costs in custoiners' rates, the PUCO

must deterinine whether the costs in question are "the cost to the utility of rendering the

public utility service for the test period."43 In addition, the Ohio Supreme Court has held

that "R.C. 4909.15(A)(4) is designed to take into account nonnal, recurring expenses

incurred by utilities in the course of rendering seivice to the public for the test petiod."44

The PUCO disrefZarded argiunents in this case that the ivIGP-related investigation

and remediation costs were not a normal a*td recturing expense.4' In fact the Applicant,

Dtdce. did not argue that the XIGP-related investigation and remediation costs were

43 RC. 4909.15(A)(4),

44 Conscrmers' Connsea° at 164.

45 OCCi®PAE Initial Brief at 24 (June 6. 2012).
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normal and recurning. An Amicus, Columbia Gas of Ohio, Inc., did make such

argument.46 The PUCO's Order did not adopt such argument and did not conclude that

the MGP-related investigation and remediation costs were recuning expenses which is

one of the requirements of R.C. 4909.15(A)(4) for recovery in a base rate proceeding.

Because there is no finding that the 1vIGP-related investigation and reinediation costs are

nor<nal or recutxing, the costs are not recoverable.

Moreover, not all costs inctured by a public utility are ctuTent or recoverable from

ctistomers. The PUCO has stated that the MGP remediation costs are business costs;

hcrwever, the mere fact that the PUCO has classi€ied remediation costs as "business

costs" does not inean that they can be collected fironi customer-s. For example, cliaritable

contributions are considered btisiness costs, but they are not costs recoverable from

customers.47 Similarly, promotional and instittational advertising are business costs to the

utility, but in Cleveland, the Ohio Supreme Court held:

This coiut is of the opinion that this same presumption must be
applied by appellee, if operating expenses are truly to reflect "the
cost of rendering the public utility service." Therefore, institutional
and promotional adveitising expenses are to be disallowed, unless
the utility can clearly demonstrate a direct, primary benefit to its
customers from such ads.48

Likewise the MGP-related investigation and remediation costs should not be

considered costs of rendering current public utility service merely by the PUCO's

classification of them as business costs. The classification alone does not overcome the

" Order at 55

V Cle>>eland v . Prib. Iitil Coninr. (1980) 63 Ohio St.2d 62. 19$4 Ohio Lexis 773. ±"Applyzng this same
standard to charitable contributions. this court finds that this item also cannot be sustained as a proper
operating expense. Wlule we recognize tha,t this ltolding de%iates from our decision in Cincnmati v. Pub.
UtiL Conrnt. (1978). 55 Ohio St.2d 168, 173. tliis court is persuaded by the record in the instant cause and
by Justice Locher's well-reasoned dissent in Cincinnati, supra, titat such contributions are not a cost sat'
renderiseg the public utility serc-ice.") (Enaphasis added).

48 Id. at 72-73.
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fact that these costs do not provide a direct and primary benefit to Duke's current utility

customers.

The PUCO has failed to comply with the requirements of R.C 4903.09, as more

fully explained below. In this regard, the PUCO failed to provide specific fmdings of

fact and written opinions that were suppoated by record evidence on very critical aspects

of the PUCO's Order. Tlzerefore, the PUCO should grant the Joint Consunier Advocates'

Application for Rehearing on this issue.

D. The PUCO Erred By Authorizing Duke To Charge Customers For
Manufactured Gas Plant Irlvestlga¢ion And Remedis8ion Expenses
::^at A:.̂ ^e 1^::: -xp:n^^s ^;;:• Duke's Utility ^ristr^ibut:o^ QwM-ice, In

Violation Of Ohio Law inc âeedanLy But Not Limited To R.C. 4909.15
(and Contraa°y To The Opinion Of The Ltlssenting Commissioners).

These cases were an application for a distribution base rate increase as noted by

the Utility's pre-filing notice filed on June 7, 2012.49 As such a base rate case is

goverlled by R.C. 4909.15, which requires a report of the Utility's property used and

tiseful in rendering public utility serve for customers. in these cases, the MGP-related

investigation and reanediation costs had nothing to do with Duke's provision of

distribution utility service. In fact, Duke failed to meet its burden of proving that there

was any nexus between the MGP-related investigation and remediation costs and the

provision of natiiral gas distribution service. Two Coninissioners expressly noted this

fact, stating:

We respectfuily dissent from our collea,gues in this case. Duk-e is
atteznpting to obtain relief that we are siuply unable to grant as we
are liniited by the statutory authority given to tbis Conwiission
under R.C. 4909.15. Specifically, Dtike is attempting to recover the
expenses for remediation of the subject properties under R.C
4909.15(A)(4). We decline to extend the statutory language and
the established precedent to interpret (A)(4) to include the
remediation performed by Duke here, that is, we find that the

49 Duke. Pre-Filing Aiotice (June 7. 2012).
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remediation is not a "cost to the utility of rendering the public
utility service" as being incurred during the test year, and is nota
"normal, recuning" expense. Further, the public attlhty service
at:assue is dlstrllmatlom service, nn€113take has failed to
cletnoustra#e the nexus between the remediation expense and
its distribution service.s0

The dissent does not disagree with the naajority on issues of discretion or weight of the

evidence arguments, but rather reflects a fitndamental disagreement about ratemaking

law. The dissenting opinion is consistent with the Joint Consumer Advocates'

interpretation of Ohio's rateniaking law. The MGP-related investigation and remediation

costs were not shoun to be related to the provision of distribution utility service. This is

a distribtation rate case, yet the costs in question, have rxo relationship to Duke's provision

of distribution utility setvice to current distribtttion customers.

The PUCO's Order erroneously applied the ratemaking law in Ohio in order to

authorize Dtike to collect $55.5 million from its cttstomers. For all the reasons discussed

above, under R.C. 4909.15(A)(4) and 4909.15(C)(1), the MGP-related investigation and

remediatioti costs should not have been considered by the PUCO to be a cost of providing

current distribution utility service. Therefore, the PUCO should grAnt rehearing on this

issue.

E. The PUCO Erred By Failihp, To Comply'With The Requirements Of
R.C. 4903.09, For Providing Specafir Findings Of Fact And'Virltten
C yi^^nions That Are Supported By y Record Fwlctence.

The PUCO is reqtnired by R.C. 4903.09, to quake decisions based on the record

before it and based on Ohio law. R.C. 4903.09 states:

In all contested cases heard by the public utilities conunission, a
complete record of all of the proceedings shall be made. tnchldmg
a transcript of ali testimony and of all exhibits, and the conu33ission
shall file, with the records of such cases, findzngs of fact and

30 Ckder at Dissenting Opinion (Eiciphasis added),
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written opinions setting forth the reasons prompting the decisions
arrived at, based upon said findings of fact.

The PUCO failed to meet this obligation under the law, because its findings and opinions

were not supported by record evidence in these cases.

7:he record evidence shows that Duke is not under a statutory mandate to remediate

the MGP sites. Duke acknowledges that it faces strict iiability for remediating

contamination at both the East End and West End MGP sites under CERCLA.sI

CERCLA is the federal statute that autho2izes the EPA to respond to releases, or

tlireateued releases, of hazardous substances that may endanger public health, welfare, or

the environment.52 CERCLA also enables the EPA to force paaties responsible for

environinental contamination to clean it up or to reinibizrse Superfimd for response or

reinediation costs incurred by the EPA. However, in these proceedings, Duke is not

iinder an order from any environuiental agency or Court and instead is voiitntarily

undertabng the remediation actions at the two MGP Sites.53 Duke has not faced an

enforcement action from the U.S. EPA or the Ohio EPA,54 That is a critical fact that is

misconstnied in the vety key portions of the PUCO's Order.

1. The record evidence did not support the PUCO's Order
that the used and useful standard under R.C.
49419.15(A)(i) is not apPlkahOe.

There has been no ruling by any environmental agency or Court ordering Duke to

act with regard to the MGP sites. Although Duke has liability to remediate these MGP

sites, the PUCO has over-stated Duke's reliance on CERCLA liability in an effort to

circiuuvent Ohio's ratemaking statate. For eYample, the PUCO unjustly and

--------------------

"Didce Ex. No. 21A (Suppiemeiital Direct Testiniony Jessica Bednarcik;) at d(Febnuary 25. 2013). See
also Tr. Vol. I afi 183 (Bednarcik) (April 29. 2013).

s' 42 USCS § 9607 (a);1)-(4).

53 Duke Ex. No. 21 (Jessica Bednarcik) at 6-7 (July 20, 2012).

Tr. Vol I at 139 Nargolis) (April 29. 2013).
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unreasonably determined that an exception to the used and useful standard under R.C.

4909.15(A)(1) exists. In explaining why it is not necessary to apply the used and useful

standard in these cases, the PUCO stated:

There is no disagreement on the record that the sites for which
Duke seeks cost recovery must be cleaned up and remediated in
accordance with the directives of CERCLA. There is also no
dispute that Diflce had t4iGP operations, and still has utility
operations, on the East and West End sites, including, but not
limited to; underground gas mains and pipelines; a gas operations
center; storage, staging, and employee facilities; sensitive utility
infrastructtu•e; and propane facilities. Moreover, for the East End
site, a residential development is planned adjacent to the site, and,
for the West End site, construction and relocation of facilities
resulting from the Brent Spence Bridge Corridor Project is
necessary. Therefore, in light a^f the circumstances surrounding
the two MGP sites in question and th$v f^^ t^^t Duke is under
a statutory mandate to remediate the former NGP residuals
from the setes, the Commission flnds atlaat RC. 4939.15(A)(1)
and the used and usef.ui standard appiied to teie iuate certtai.n
for rate base costs is not applicable to our review and
consideration of whether Duke may recover the costs associated
with its investigation and remediation of the MGP sites.5s

This language from the PUCO Order above is internally inconsistent with the record in

these cases, and also cannot be reconciled with current law. First, the PUCO has failed to

specify the exact "circumstances" that the Commission is relying upon to support its

decision that Duke may recover the costs associated with its investigation and

remediafion of the MGP sites. Second, the PUCO's statement that "the fact that Duke is

imder a statutory mandate to remediate the former MGP residuals * * *,"56 is

unsupported by the record. The Joint Consumer Advocates noted that I)tik-e has not faced

an enforcement action from the U.S. EPA, so liability has not attacbed under CERCLA.

Furtlaennore, the PUCO Order quotes Duke's own witness Mr. Fiore who admitted that

55 Order at 54 (Etnplaasis added).

56 t3rder at 54.
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the remediation activities are not being done pursuant to CERCLA.57 Duke is uot facirlg

an enforcement action, but rather is cleaning up the MGP sites voluntarily under the Ohio

VAP. Therefore, contrary to the PUCO Order, there is a disagreement on the record that

the sites for wb.ich Duke seeks cost recovery must be cleaned up and remediated in

accordance with the directives of CERCLA.

Based upon the above argtunexits refuting the findings of fact that the PUCO

relied upon, it was imjust and unreasonable for the PUCO to detennine that "R.C.

4949. i 5(A)(1) and the used and usefi.il standard" was not necessaiy to be applied to the

MGP sites in these cases to the date certain for rate base costs is tiot applicable to our

review and consideration of whether Duke may recover the costs associated with its

investigation and remediation of the MGP sites."58 By doing so, the PUCO has created

an exception that does not exist tuider the law, and incoirectly dismissed the used and

useful legal arguments made by the PUCO's Staff and other intervenors in these cases.59

2. The record evidence did not support the PUCO's Order
that the MGP-related investigation and remnediation
costs were costs o!'renderlng public utility service under
R.C. 4909.15(A)(4).

'1'he PUCO incoiTectly agreed with Duke's claim that because CERCLA imposes

liability, the remediation costs for the MGP sites are "necessary" costs of rendering

public utility service under R.C. 4909.15(A)(4). The PUCO's Order stated:

Duke has substantiated, on the record, that the remediation costs
were a necessary cost of doing business as a public utility in

5' Order at 31 ("Duke witness Fiore states that a feasibility study, r%*ich is an exhaustive evaluation of
potential reiuedial alternatives is required under the federal CERCLA. but it is not required under the VAP.

However, he points out that the remediation at the East and West End sites is being done pursuant to the
VAP and not under CERCLA; therefore, a feasibility study is not required.")

s$ Order at 54 (Emphasis added).

See Staff Initial Brief.
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response to a federal law, CERCLA, that imposes liability on Duke
and itsprerlecessors for the remediation of the MGP sites.60

The PUCO also found that Dcike's "societal obligation to clean up these sites for the

safety and prosperity of the conununities" surrounding the sites makes I+iIGP remediation

costs "a current cost of doing business."bi

But these findings are contrary to Ohio law. The facilities to which this clean-up

relates have not been used for 50 years or longer. Current customers receive no benefit

fi-om operation of any facilities that caused the coal tar discharges being addressed. If the

PUCO's position were correct, there would be no point in time at which a utility would

be precltzded fi-om claiming that costs incurred related to the provision of service in the

past. The law is clear that the costs claimed must be related to the rendering of cunent

public utility seivice.62 These MGP clean-up costs were not caused by, and do not relate

to, facilities that are being used for current distribtition seivice, and cannot properly be

charged to customers.

3. The record evidence did not support the PUCO's
Finding that stirlct Bability for Duh.e under CERCLA
ineons C'i4stomers s^ uId 'be responsible for
paying the MGP-related investigation and€ renaedlotton

ex .

The Strict liability provisions of CERCLA apply to owners and operators but not

customers. However, the PUCO in its Order stated:

Upon our review of the record in these cases, we 1"ind that Dulce has
supported its claim that the retuediation costs incurred on the East and
West End sites were a cost of providing utility seavice. Duke has
substantiated, on the record, that the remediation costs were a necessary

60 Order at 58-59.

61 Order at 58-59 (Eniptiasis added).
62 In the Matter of the Applicatio» of Ohio Edisort Conpanc;, Case No. 89-1001-EL-AIR. (August 16. 1990)
t990 Ohio PUC Lexis 912: See also. In the Matter of the Application Ohio Edison Comparn,. The
Clei°eland Electric Illirmtnating Contpam-, and The Toledo Edison Company for Aerthmiv to brctease Rate
for Dish•thutton Seivice. Case No. 07-551-EL-AIR, et al. Opinion and Order (Jantmy 21. 2009).

23

Appx. 000342



cost of doing business as a public utility in response to a federal law,
CERCLA, that imposes liabili on Duke and its predecessors for the
remediation of the MGP sites.

The PUCO is wrong. Duke aclatowledges that it faces strict liability for

reanediating contattaination at both the East End and West End MGP sites under

CERCLA.64 CERCLA is the federal stattite that authorizes the EPA to respond to

releases, or threatened releases, of hazardous substances tliat may endanger public health,

welfare, or the environment.65 CERCLA also enables the EPA to force parties

responsible for enviromnental containination to clean it up or to reimburse Superfiuid for

response or renlediatioY: costs inctitred by the EPA. However, in these proceedings,

Dtake is voluntarily tutdertaking the remediation actions at the MGP Sites.66 Dtlke has

not faced aii enforcenient action froni the U.S. EPA or the Ohio EPA.67

CERCLA identifies fotu categories of actors upon wltoni it iniposes liability.

None of the four categories extend liability to actors tuiinvolved with the property.

Under CERCLA, liable parties include 1) the owner or operator of a site where the

containination release occtured, 2) past owners or operators at the time of tlie release, 3)

"arrangers" wliich are actors. who were often the generator of the hazardotts substance.

that ar.ranged for the transportation and disposal of the waste at the site where the release

occurred, and fmally 4) transpoiters `vho selected the site for disposal wltere the

63 ®rder at 58-59.

68 Dtike Ex. No. 2 iA (Supplemental Direct Testintony Jessica Bednarcik) at 4(February25, 2013), See
also Tr. Vol. I at 183 (Bednarcik) (April 29. 2013).

65 42 USCS § 9607 (axt)-(4).

" Ditke Ex. No. 21 (Jessica Bednarcik) at 6-7 (duly 20. 2012).

a` Tr. Vol. I at 139 (Margolis) (April 29. 2013),
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hazardous release occtured.sa The customers of a utility do not fall within any of the fotta•

above-listed categories, and are notliable for these costs.

Under these categories there is no dispute that Dtalce is the current owner or

operator of the site where the contartxination releases occtured. There is also no dispute

that Duke's predecessor was the past owner or operator of the site where the

contamination releases occurred. However, according to Duke, Colttmbia Gas of Ohio,

Inc. ("Columbia") may also ltave been the owner or operator of the sites at the time of the

contanrination release from 1909 to 1946.59 With regard to the thitd category of liable

parties -- arrangers -- the generator of the hazardous substance that arranged for disposal

and release of the contat.uination - this is also Dtik-e and possibly Coltuubia. Fuaally,

tmder categosy four -- the transporter who selected the site for disposal of the hazardoa.3.s

material -- asa.ua this is Dulce and possibly Cohunbia. Dnke's custotners do not fall tmder

any of the four CERCLA categories of liable parties.

In addition to the CERCLA categories not applying to Duke's custoYUet°s. the

legislative intent of CERCLA points to Duke as the party responsible for the release of

hazardous substances and thus the party that should pay the costs associated with a clean-

up or remediation, and not the taxpayers. 70 The legislative histoiy of CERCLA also

shows that forcing taxpayers to pay for the cleanup of contaminated sites was thoug;ht to

"twfairly force those most likely to suffer personal health and propeity damage to bear

the additional cost of renioval" and that Congress did not want to "allow the responsible

parties to evade the costs of cleanup at the expense of the taxpayers."71 In this case, the

" 42 USCS § 9607 (a)(I)-(4).

" OCC Ex: No. 7(OCC INT No. 15-577).

'70 96 Cong House Debates 1980: CERCLA I.eB.: Hist. 17. (Statenaezit of National Association of Attorney
Generals) (Statement of Mr. Jeffords).

71 Id.
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Utility's clastoniers are analogous to taxpayers and should uot be held responsible for the

costs of cleanup, and thus allow Lhtl:.e to evade liability.

F. The PUGO Erred. By Making Toe Remedy F'or Th^e Utility's Pollution
Of MI-GIV S-ltes The Financial Res-onsibafity O€Duia.e's Customers
Instead Of Duke's Responsibility To Pay To Remediate Its PoIEutlun.

The PUCO has accepted Duke's argunlent that it has strict liability tulder.

CERCLA, and; therefore, the MGP-related iuavestigation and remediation expenses are a

business cost that shotild be paid by customers, tliat is mistaken.72 However, long before

CERCLA, there was an anti-dumping stattite in Ohio as far back as 1896 intended to

protect the enviroiunent from the dangers of MGP operations. Sec. 6925 states:

Whoever intentionally throws or deposits or perinits to be thrown
or deposited, any coal dirt, coal slack. coal screenings,, or coal
refuse from coal mines, or any refiise or filth froni any coal oil
refiuery or gas vvorks, * * * upon or into any of the rivers, lakes.
ponds or streanis of this state or upon or into any place from which
the same will wash into any such river, lake, pond or stream.°, **
* 73

In light of the location of Duke's MGPs, along the Ohio River, the above law would have

had applicability for the operations of those plants. Duke's predecessors operated these

facilities in contravention to the existing law at their own risk, and despite the historical

awareness of the dangers associated with the MGP plants operations, the Utility shuttered

them with minimal remediation at most.

Now in excess of 50 years after the MGP plants dating to the 1800's. ceased

operations Duke recopizes its obligation to cleanup these sites. It is unjust and

unreasonable for the PUCO to consider these costs to be a necessary cost of doing

n Order at 58-59.

73 Ohio General and Local Acts Sec. 6925 (January 6. 1896). Attacbed hereto as Exhibit A; See also The
Annotated Retised Statutes Sec. 6925 (Januaty 1. 1904). See OCC=°OPAE Reply Brief at Extubit B;
(Legisiation that preceded R:C.3767.14): See also Allen W. Hatheway. Remediation of Former
Manufactured Gas Plants and Other Coal-Tar Sites at 551, CRC Press. 2012_
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business for purposes of holding Duke's customers responsible. Instead, these MGF-

related investigation and remediation expenses should be viewed as costs to remedy

Duk-e's obligation under Ohio law that existed at the time the plants were operating and

the pollution was being released. Duke's current customers should have no more

responsibility for paying these costs resulting froni Duke's violation of the anti-dumping

law than Duke's past custonaers (those taking service duting the time the MGP plants

were operating) should have had for cleanup of unacceptable pollution.

G. The PUCO Erred In Finding That Duke Met Its Burden Of Proof To
Show That It Was Necessary For It To Spend Approximately $55.5
M.llUon In MGP Remediation C:-s R ^ ;iiyi Ap^^tAca^te ^Rn;sdarals
And To Protect Human Health And The Environment, A Finding
That Was TJnreasonsable And Unlawful And Against The Manifest
Weight Of The Evidence.

The PUCO recogalized that, tuider R.C. 4909.154a in fixing rates. it may not allow

Operational and Maintenance ("O&M") expenses to be collected by the utility tllrough

inanagement practices or administrative practices that are impnident.74 The burden of

proof is on public utilities to show that their expenses are pnldently incurred. 75 The

utility must prove a "positive point" -- that its expenses had been prudently incmred. 76

Whether other parties demonstrate inipnidence is "irrelevant" until the utility meets that

prudence burden. 77

Duke did not sustain its burden of proof in the record of the case. It did not make

the most basic showing that the costs it has incurred have been reasonable and necessaiy

to protect human health and the envn•oluiient from the impact of the coal tar residues at

its foimer nianufactured gas plant sites. Instead, assuming that its costs would be

74 Order at 63.

75 In re Duke Energ►, Oitio, Inc. (2012). 131 Ohio S0d 487,. 4$8.

16 In re Dnke Ener•gv Ohio, Inc. (2012); 131 Ohio Si.3d 487^ 489.
17 Iir re Duke Energi• Ohio, Inc. (2012). 131 Oluo St.3d 487. 489.
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approved for recovery because they were allowed to be deferred, Duke engaged in

mismanagement of its remediation effort. "Gold plating" is what expenditures of this

magnitude are appropriately termed. A remediation could have met applicable standards

and protected hunan health and the envu•onanent for a fraction of the cost Duke incurred.

The PUCO's determination was error that Duke was prudent in its expeuditure for MGP

remediation of $55.5 million.

The PUCO erred first in its conclusion that Duke's lack of documentation >- or

proof -- that it had appropriately assessed alternative reniedial options78 was not a

hmdattaental shortcoming in meeting its burden. And its conchision that Duke's

witnesses had "provided ample infonnation on the process to support a concltision on

prudency in these cases"79 is at odds with the evidence.

The process Duke used did not include assessing and costing out altemative

remedial options.S° Ifan assessment of altemative remedial options, including costing

out such options, was not part of its "process," then that process was simply inadequate

and does not suppoit a conclusion that Duke acted prudently. Duke's statements that it

considered alternatives and that its selected remedy was the "presumptive remedy" is

self-serving and lacks any sound factual prenuse, basis or support. Essentially, this Duke

position is we did evaluate alternatives; just trust us. The PUCO should recognize this

faulty preniise and reverse its decision on this issue_

7& Order at 64.

'g Order at 64.

$° Post-Hearing Brief of OCCOPAE at 25-43 (June b, 2013): Reply Srief of OCCOPAE at 39-52 (3urae
20. 2013).
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1. T$re PUCO's Opinion ammd. Order was unreawrauiale and
rialaevatxl and against the laaanifest weight of the
evidence in approving recovery of $55.5 mfflion ira MGP
remediati*on costs -when Duke f'aUs;d to prodaaee a single
widittere report d+sctamerrttn.g, or watness testrfyrngq as Ito
Drakm's detailed consideration of ,iiiter"uative remedial
options and tlneir associated costs.

The PUCO found Duke's MGP investigation and remediation to be prudent even

though Duke did not produce any docunientation of its consideration of MGP

remediation alternatives and their associated costs. The PUCO's detertnination in this

regard was uiu•easonable and inalawful.

Duke's witnesses alleged that Duke had assessed alteanative remedial options.

Despite claims of assessing options by Dtdce Witness $edtiarcik, Dilke's "consideratiou"

of altertrative remedial options happened wwitFnout a single document evidencing this

efsort. and ^ mblaoiet any pricing of aDter®ative remedial mptions.81 This lack of

documentation is even more befilddling given the significant ainount of costs involved.

Costs spent to date have been $55.5 million and there are significant expendittires yet to

be made, as Duke's witnesses have acknowledged.$2 There are no d+aeulnnents avaiIai#Is

to be reviewed of Du.ke's purported analysis and selection of remedial alternatives at the

East End or West End sites.S3 Customers have a right to expect that if a utility hopes to

pass the costs of extraordinary expendittires of this nature on to customers, the prudence

of such expenditures will be properly documented and the costs and benefits of different

options will be assessed. This is especially important in the case of the MGP

expenditures, where the evidence demonstrates that there were alternative approaches to

s' Tr. Vol. I at 212, 215 (Bednarcik) (Apri129. 2013),

g'- Tr. Vo1, II at 573-574 (Fiore) (April 30. 2413). Duke witness Fiore testified that reinediation conld well
cost twice the smn spent to date.

93 Tr. Vol. I at 212. 215 (Bedrmeilc) (April 29. 2013).
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IVIC'iP renaediation that could have been taken that were significantly less costly than the

approach usedbyDuke: 84

In addition, Ms. Bednarcik was dismissive of the merits of examining alternative

remedial options, arguing that spending $250,000 for a feasibility study would have been

im:prudent.85 But a feasibility study, or at least a detailed alternatives analysis with

pricing of altemative remedial options, even if it would have cost $250,000, was

absolutely ilecessary for MGP remediation projects of this size - a price tag of $55.5

million and growing. It is difficult to iinagine a scenario in which the utility would have

spent $55.5 million in shareholder dollars witliout such review and doctmientation. It

was imprudent for Duke to take so little action to protect customers from such excessive

expendittu•es, that it did not even document alternative considerations or actions.

The PUCO erred in finding that Duice gave sufficient consideration to remediation

alternatives and that Duke witnesses "provided ample infonnation on the process to

support a conclusion on prudency."

2. The PUCO's Opinion and Order was unresstenahle and
unlawful and against the manifest weight of the
evidence in f'mdfl.ng that Duke's mere "consideration" of
rem.etii.ation alttrnatives and inet:rporntit ►xa of "varieias
engineering arxd institntlonat control measures
mentioned by the ' tervenerrs," indepeiident of a
detailed allysis of far less costly remediation
alternatives, made Duke's eravsronnaenta.l r°emedbaA on
plan reasonable and preodent

The PUCO found Duke's mere "consideration" of remedial alternatives and

incoiporation o#'some of the remediation measures "mentioned by the intervenors"

sufficient to make Duke's remediation prudent. The PUCO effed in this fniding. as mere

"consideration" and incorporation of some lower-cost remediation activities does not

8'4 OCC Ex. No. 15.1 (Direct Testiniony of James R. CampbelL PILD.) at 38 (Table 2) (Febnar,y 25. 2013).

as Tr. Vol. I at 215-17 (Bec3nt•cik) (April 29. 2013).
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make a $55 million endeavor reasonable when it can meet requirements for $7 million.

Moreover, even though some undocumented consideration of remedial alternatives was

claimed by Ms. Beduarciic, the burden of proof requires more than undocumented

"consideration:"

Meeting the burden of proof requires consideration sufficient to detei7nine that

there were not alteinatives that were significantly more cost-effective. Absent a

requirement for sufficient doettanentation, a utility could sponsor a witness who could

make any claim necessary to "support" a burden of proof question and presumably meet

the biuden. This would ntalce a nzockery of the burden of proof requirement. Further, as

both the range and level of potential remediation costs increase, greater consideration

must be given to the evaluation of remediation altematives. Duke's alleged and

undocumented "consideration" was simply insufficient to prove prudence for the scope of

the MGP remediation at either the East End or West End sites.

The PUCO erred in, suggesting that Duke's piecemeal use of institutional and

engineering controls, while excavating far beyond what was necessary, was pnident. The

PUCO should reverse its finding that Duke met its burden of proof that its remediation

expenditures were prudent.

3. The PUCO's Opinion nsid Order was uareasonable and
tanl and against the manifest weight of the
evidence in findiing that Diihe's use of Ohio EPA's
Voluntary Action Pt•ograne (VAP),,w'Itaeh "does not
specify or prescaibe;°.eruedial options" was a sufficient
basis for the PUCO to find that Dutre's, selected

w. s°'.̂,i r af'..Q'i.^ioa^maur°:.. n cu'ras"a-isa'^e' d` ^'^" bwuaa ^sa aMYaF^F iVi r,e183Cil

to pay.

The PUCO says that "utilizing the Ohio EPA's VAP in a proactive manner" was a

reasonable and pnident decision. Sb The VAP does provide a flexible means to remediate

36 Order ^t 64.
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and, thereby, control costs more effectively. However, Duke's failure to use that

flexibility appropriately in order to implement a cost-effective remedial plan undermined

the value of its decision to use the VAP program. The PUCO erred in fmding that the use

of the VAP program constituted a cost-effective remedial plan and met the standards

provided for piudent management expenditures set forth in R.C. 4909.15.

Indeed, Duke witraess Fiore recoozed the potential flexibility, since "VAP does

not specify or prescribe remedial taptioras." 87 Rather, `°jiJt is up to the remediating

party to determine how best to achieve those standards following the VAP regulations."Sg

He acknowledged that "different approaches carry with them different costs."89 Thus.,

remediating parties have a range of options to protect human health and the

enviroauueiit; 90 It is "up to the remediating party to determine how best to achieve"

applicable standards_g1

As discussed above, Mr. Fiore did not assess alternative remedial options or the

cost associated with them. In the absence of such assessment, and Mr. Fiore's

recognition that VAP does not prescribe a specific prudent reniedial action plan, Duke

did not show - and the PUCO could not reasonably conclude -- that Duke's high-cost

reinedy was reasonable and prudent. This is true simply from a burden of proof

standpoint even if evidence did not exist to the contrary. Intervenors provided a specific

cost-effective remedial action plan that met applicable standards, protected hiunan health

and the environment (consistent with VAP standards), Duke still did not meet its burden

$^ Duke Ex. No. 26 (Direct Testunany of Shawn S. Fiore) at 22-23 (April 22. 2013) (Einphasis added).

u Dulce Ex. No. 26 (Direct Testimony of Shawn S. Fiore) at 22-23 (April 22, 2013).

89 Duke Ex; No. 26 (Direct Testim(ny of Shawn S: Fiore) at 23 fApri122, 2013).

40 Diilce Ex. No. 26 ('T3irect Testinaony of Shawn S. Fiore) at?2-23 (April 22, 2013).

91 Duke Ex. No. 26 (Direct Testimony of Slzawn S. Fiore) at 23 (April 22. 2013).
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of proving prudence. Based upon information known at the time -- that would have been

many iimes less costly than the remedy Duke undertook.

4. The PUCO's relnance on the testimony of Duke witness
Flore was ffilsptaceax; as Ihe witaaess admiIted he raa:d not
independently ussessed, or priced out, the alternative
remedial options nvmlab.te to Duke or thf-
reasonableness and pnidence. of those alternative
remedial options for reducing the costs of what Duke
sought to charge to its customers.

The PUCO relied almost entirely on the testimony of Duke witness Fiore, even

thougji Mr. Fiore never evaluated, documented, or priced out, alteimative reinedial

optionsg' and his testimony therefore could not satisfy this burden. Therefore, the

evidence does not stipport the PUCO's fmding of prudence.

Mr. Fiore testified that Duke's site assessinent and remediation activities were

"prudent and reasonable, and in conformance with VAP repulations" at both sites,s3 as

discussed above But IV1r•. Fiore could not reasonably make such a judgment in the

absence of evaluation of alternative remedial options, and their associated costs. Indeed,

he testified that he was never asked to examine the reasonableness of costs at the 1VIGP

sites.94 Itis difficult to understand how Mr. Fiore could testify as to prudence and

reasonableness in the absence of such an evaluatiori_ In the absence of such an analysis,

the PUCO must reject his testimony. Ohio Rule of Evidence 702(c) specifically requires

an expert witness's testiinony to be "based on reliable scientific, technical or other

specialized information." Expert testimony requires a reliable scientific methodology be

92 Post-Hearitig Brief of OCCr`OPAAE at 39. 56-57 (Jtuie 6, 2013): Post-Hearing Reply Brief of OCC:OPAE
(June 20. 2013) at 39-41. 52: Tr. Vol. II at 553. 556 (Fiore) tAprit 30. 2013), Tr. Vol, flI at 639-40 (Fiore)
(May 1. 2013).

93 Duke Ex. No. 26 (Direct Testim(ny of Shavai S. Fiore) at 20 (Apri122. 2013),

94 Tr. Vol. II at 555 (Fiore) (April 30. 2013).
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employed in formulating an opinion.95 Because expeit opinion based on nebulous

methodology is unhelpful to the trier of fact, ithas no place in courts of law:96

Mr. Fiore lacked an appropriate basis for this testimony in that he did not perform

any analysis of alternative remedial options. He did not review any "documentation that

showed an analysis of different options that Dtike had available as far as remediation

teclmiques" and lie was unaware of any "sufficient documentation" of such options.97

Moreover, Nlr. Fiore testified beyond the scope of his knowledge. Ohio Rule of

Evidence 703 states that "(t]he facts or data in the particular case upon which an expert

bases an opinion or inference inay be those perceived by the expert or admitted in

evidence at the hearing." The facts are that Diil:e did not document any examination of

alteimative remedial options or their associated costs$$ and that Mr. Fiore conducted no

stich independent examination on lus own, but relied entirely upon Ms. Bednarcik's

representations to support his opinion. And, as discussed above, Ms. Bednarcik

acknowledged that no detailed alternatives analysis was perfonned. Thus, ;4fr. Fiore's

determination that Duke's remediation was reasonable and prudent lacked an appropriate

basis or methodology. Consequently, the PUCO shotild have rejected Mr. Fiore's

testimony.

95 Valentine t•. Com-ad. 110 Otuo St.3d 42. 45 (Ohio 2006).

96 Id. The Suprenie Court of Ohio. quoting the U.S. Suprente Court. stated:
"Experts often base their opinions on data and research froni within their field of study. Evid.R.
102(C) requires not only tliat those tmderlying resources are scientifically ralid. but also that they support
the opinion. Although scientists certaiuily may draw inferences from a body of work. trial courts niust
ensure that any such extrapolation accords with scientific principles and methods. In this respect. we find
persuasive Gen: Blec. Co. v. Joiner•. In Joinei: the Ut.uted States Supreme Court. in discussing the reliability
requiretnents of Fed.R.E-6d. 702. stated. "A court may conclude that there is sitnply too great an analytical
gap between the data aid the opinion proffered. Gen. Elec. Co. v. Joinel; 522 U.S. at 146. 118 S.Ct. 512.
139 L.Ed.2d 5087 Yalentine r. Conittd. 110 Ohio St.3d 42,45 (Ohio 2006),

97 Tr. VoL II at 553 (Fiore) (April 30. 2013).

98 Post-Hearing Brief of OCC£OPAE at 39. 56-57: Post-Hearing Reply Brief of OCC.aOPAE at 39-41. 52.
Tr. Vol. II at 553. 556 (Fiore) (April 30. 2013); Tr. Vot. III at 639-40 (Fiore) (Nlay I. 2013).

34

Appx. 0003 53



5. Tlae PUCO's Opirainn and Order was rtnr"easonaitle lind
un 6awtiul *nd against t79e.ma ° est weigb'E of.&he
evidence iaa relying upon ghe fact that Dttke's expert
witnessesweae "subject to discovery, as w+el$ as
extera5ive, and at tames ISoin€ed, cross-exaanlination9,
wlithout exnminang whe#her their opingon.s r"gard.ina tbe
prudence of Duke's expenditure of $55.5 mflgon it
MGP costswere t` onable, when €hear opinions IaclCed
foundation and, in fact, cll:id not stand up to cross-
examination.

The PUCO concluded that the testiniony of Duke's expert witnesses was

meiitorious, in the absence of any docusnented analysis of alternative remedial options.

The PUCO emphasized that Dul:e's witnesses were "subject to discovery, as well as

extensive, and at times, pointed cross-exanlination."99

This is a curious findin$ by the PUCO. The failure of Duke to doeiunent

consideration of alternative remedial options and their associated costs cannot be

remedied by exposing Duke and its witnesses to "discovery" and "cross-exanrination.x"

In fact the "discovery" and "cross-exainination" of Joint Consumer Advocates and other

parties revealed just how little Duke and its experts had done to assess cost-effective

alternative remedial options.108 While noting the "extensive, and at times pointed cross-

examination" peiformed by intervenors, the Order makes no mention of just how poorly

Duke's witnesses responded.

It was error for the PUCO to have concluded that Duke's failure to document its

analysis of alteffiative remedial options was acceptable simply because Duke's witnesses

were "snbject to discovety" and "cross-exaixlination." There was no citation in the

PUCO's Order t.o suppor+ the legal standard in the PUCO's cflncltasion. Rather, the

" Order at 64.

I0° Post Hearing Brief of OCC.POPA.E at 28. 39. 56-57 (June 6, 2013): Post-Hearing Reply Brief of
OCC,`OPAE at 39-41. 52 (June 20. 2013): Tr. Vol. I at 212. 215 (Bednarcilc) (Apri129. 2013): Tr. Vol. lI at
553. 556 (Fiore) (Apri130. 2013); Tr. Vol. III at 639-(May 1. 2013).
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PUCO should have concluded that, despite Duke's n3nnerous oppoitunities to remedy its

documentation shortcomings, Duke failed to do so. Instead, time and again Duk-e

demonstrated imprudent management and oversight of these costly remediation projects.

In contrast, a correct conclusion was reached by the PUCO in another Opinion

and Order it issued the same day as the Duke Order. In a Gas Cost Recoveiy ("GCR")

case, involving Northeast Ohio Natural Gas Coiporation ("Northeast") and Olwell

Natural Gas Company ("Orwe11"), '°1 the PUCO found that Northeast and Orweli failed to

meet their burden of proof. The utilities failed to provide proof or docuunentation to

support their claims, d:;sY:te a utility witness on the witness stand who claitned that costs

were reasonable. NevertheIess, the PUCO determined that certain costs were

iun-easonable, because it was not reasonable for ratepayers to pay twice for the same

activities. 102

There appears to be no consistency between the burden of proof requirement the

PUCO applied to Northeast and Orwell and to Duke in this case. Whereas the PUCO

disallowed costs for Northeast and Orwell because the utilities failed to provide proof or

documentation to justify charging customers twice for the same activities, Duke's failure

to document any analysis of consideration of MGP remediation alternatives, despite its

significant resoiu-ces, was found to be acceptable by the PUCO. Indeed, Dul-e was

rewarded for its failure to document its actions by the PUCO's decision that Duke's

undocumented "consideration" was adequate to meet its burden of proof in these cases.

The PUCO should grant r-ehearing on this issue.

loi
In tite Matter of the Regulation of tlae Prrrchased Gas Adjushnent clatrses Contained Within the Rate

Schedxdes ofNot theast Natural Gas Coiporation and Onrell Natural Gas Companv. Case Nos. 12-204=
GA-t'sCR and 12-212-GA-GCR. Opiiuon and Order (November 13. 2013) .

102 lyortheast and Onrell, Order at 42 (November 13, 2013)_
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6. The PUCO's Opinion and Order was unreasonable aincl
unlawful an-d against the mun:^fest weight of the
evidence in approving $55.5 million in chiairges to
cus$uwers for MGP investigation and:,remertiatlon when
Duke is required by law to minimize charges to
custosnersa®d when C3CC produced irneotstradicte-d
evidence of a $7.1 "`on MG.P' t-e:mediataon alternative
(to Duko's expending of $55.5 ' on or more) that
would ala.. meet appilcable s taiidards.

The PUCO approved Duke's $55.5 million remediation approach despite OCC's

uucontradicted evidence of a $7.1 nullion MGP remediation alternative for both sites.

OCC disputes that changes in use of the two MLiP sites triggered a need to reinediate the

properties. And as discussed below, it was Duke's own actions -- the sale of portions of

the East End site - that triggered the need for remediation there. Once the need to

investigate and remediate the sites was triggered, however, Duke, as a public utility, had

two obligations. First, it was required to investigate and remediate consistent with

applicable utility laws and regulations, i.e. to meet applicable standards and protect

hiunan health and the environment. Second, if Duke intended to seek cost recovery from

utility distribution customers, it was required to detennine the most cost-effective way to

investigate and remediate these sites consistent with applicable standards and the

protection of hmraan health and the environment, at the time of the discovery of the need.

Upon review of Duke's remediation, OCC witness Dr. Campbell detailed a path

for remediation that would have met these requirements and thus should have been

followed by Duke. Dr. Campbell demonstrated that a reasoiiable and prudent

remediation, meeting appl"acable standards and protective of human health and the

environment, could have been completed on both MGP sites for only approximately $7.1

milliona But Dr. Cainpbell.'s assessment was disregarded by the PUCO.183

103 OCC Ex. No. 15.1 (Direct Testimony of Janies R Campbell, Ph.D.) at 38 (Table 2) (February 25. 2013).
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It was unreasonable and unlawful for the PUCO to approve charges for $55.5

nlillion -- to date - for this remediation when remediation meeting applicable standards

could have been completed for $7.1 million. The PUCO erred in disregarding the

evidence that investigation and remediation, consistent with environmental laws and

regulations, could have been completed at this substantially lower amount.

7. The PUCO's Opinion and Order was unreasonable and
unlawful and agaanst the manifest weight of thhe
evidence In disregarding the $videffi®;e thnt excatvating to
2 feet and kheia applying a surface cjip would lssove met
applicable standards and protected human he.€Xth and
the environment sct-oss most of the'I'VfGP sites, ra#ber
than the 20 °- 40 L-rt lIl!3.1I(kt°mily eacaevateti by DB Ik^,
which resulted in signif"aca nt#y greater costs to Duke
(aiid thus to custorners that the FtICO has authoriz+ed.
Dua3ie to Charge for t:he reiaiediation).

The PUCO's decision was unreasonable and iuilawfiil in disregarding the

testimony of Dr. Campbell that Ihtke's costly excavation to 20 - 40 feet below ground

surface (BGS) across a large portion of both the East End and West End sites was

unreasonable. Excavation to 20 - 40 feet BGS requires costly excavation shoring, water

management and disposal, off-site disposal of soil, site secinity, and air and vibration

monitoring that is not needed at shallower depths. 104

As Dr. Campbell testified VAP rules only require excavation to two (2) feet BGS

where institutional controls are applied in a non-residential setting except, "vhen it is

reasonably anticipated that exposure to soil will occur through excavation, grading or

utilities maintenance."145 For the Duke MGP sites, effective institutional controls -- land

104 C}CC Ex; No. 15.1 (Direct Testinjony of James R. Campbell. Ph.D.) at 11. n.12 (Febnury 25, 2013).

105 Post-Heaxing Brief of OCCt7PAE at 50-51 (June 6. 2013); OCC Ex. No. 15.1 ^'Direct Testinzony of
James R. Car.tpbell. Ph.D.) at 10. crting VAP Rule 3745-300-07 (Phase 2 Property Assessments) (f'ebiuary
25. 2013).
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use Yestrictions, City Ordinances, or similar measures w- that prohibit use of groundwater

in the area are extant and serve to prevent exposures below 2 feet BGS in most locations.

Sinailarly, the PUCO disregarded the evidence that gxoundwater remediation,

beyond institutional and engineering controls, and monitoring, was not necessary. 106 Dr.

Campbell carefully assessed Dttke's groundwater test results and VAP rules to deternune

groundwater remediation was not necessary, and this analysis is detailed in OCC's Post-

Hearing Brief. 107 Groundwater, and the leaching to groundwatet~ exposure pathways, can

only be protected if groundwater is not already contaniinated.1°s But because

groundwater at the Duke MGI' sites is already containinated, these exposlue pathways re

not applicable under the VAP.3°9

The PUCO also improperly disregarded the evidence that Diike's excavation

below 2 feet BGS was not necessary to protect workers, who could have been protected

through an appropriate soil management plan, without excessive expenditures: It°

106 Post-Heanng Brief of OCC^OPAE at 63-71 il73uie 6. 2013).

"° Post;Hearing Brief of OCC,flPAE at 63-71(June 6. 2013).

'08 Post-Hearing Brief of OCC-iOPAE at 63 (June 6, 2013).

109 Post-Hearing Brief of OCC:`OPAE at 63 (Jiuie 6. 2013).

"o OCC Ex. No. 15a1 (Direct Testimony of James R. Catnpbelt, Ph.D.) at JRC-16 DEO-MGP 001261-
001262 (February 25. 2013).

39

Appx. 000358



R The PUCO Erred By Applying A Staind$rd Which Discounted The
Weight Placed Upon The T^--stimuny Of llnterven+ar Experts, (Who
Preseaatad Expert Opinions On The Record CtansBstentt 'With thax Ohio
Rules of Evede-nce),'Unlawfully Favored.'tlfilaty Witnesses And.
Effectively Created A Presumptioia "flhat A 1CTtifi#y's Acfions VVere
Prudent, Contravening PUCO An€t 0 " Suprerne Coat-rt
Precedent.ral The P€IC'O's Finding Was So Clearly Unsupported By
The Record As To Show Misapprehension, Mistake Or A Wlllfxal
D^$re^^^ ^ Df Duty By The PUCO.

Althougli Duke neither perfoimed, nor presented, any alternatives analysis or

feasibility study of remediation alternatives, the PUCO appears to reach the conclusion

(without saying so) that there were not less costly reniediation alteiaiatives available to

Duke that could have been iunplemented consistent with legal and regulatory

reqirirements, 112 Duke could not meet its burden of proof without having performed, or

presented, an analysis of remediation alternatives. As discussed above, the PUCO's

conclusion to allow Duke rate recovery of its MGP costs fails to hold Duk.e to its burden

of proof.

Instead, the PUCO shifted the burden of proof to opposing parties to show "less

costly retnediation altematives," stating that intervenors "question the level of

remediation employed by Duke" and make "an effort to illustrate potentially less costly

rentediation alternatives."113 The PUCO then rejected the evidence presented by

intervenors that MGP remediation of these sites cotild have been completed within legal

and regulatoiy requireiuents for a fraction of Duke's expenditures to date -- let alone

what it is yet to spend. 114 In particular, the PUCO rejected the testimony of OCC's

expert enviroiunental engineer, Dr. James Campbeli: who determined that a reasotYable

1Vortheast and Dy„ell. Order at 4 (November 13. 2013j: See also A re D)ike Stotwt Darxage Cnse,
131Ohio St.3d 487. CG&E r. PUCO: 86 Oliio St.3d 53. citing CG&E r. PUCO 67 Ohro St. 3d 523; and
Slincrtse Hon3e UIiJ. Cos. i: PUCO. Case No. 86-12-GA-GCR.

112 Order at 64.

"3 Order at 64,.

114 Orderat64.
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and prudent remediation consistent with Ohio EPA's VAP for both sites would have cost

$7.1 nzillioni" -- not the $55.5 million approved by the PUCO. The PUCO rejects Dr.

Campbell's testimony, stating that intervenors' witnesses "did not have expertise with

regard to the Ohio's EPA's VAP and the associated rules and regtalations, and. unlike

Duke's experts, the inteivenors' witnesses did not have the in-depth, fu-sthand k-iiowledge

of the MGP sites at issue."t1b

The PUCO's mischaracterization of Dr. Campbell's testimony, its attack on his

expertise, and its suggestion that only those working a remediation site have the

"firsthand knowledge" necessa.ty to critique it are all wrong. The PUCO's findings are

not supported by the record.

First, Dr. Campbell does not siniply "question the level of remediation employed

by Ditke" or make an "effort to illustrate" less costly remediation alteinatives. Rather, he

rigorously critiques Duke's remediation, methodically assessing what is necessary to

meet VAP requirements and the extent to which Dulce's remediation plan goes beyond

those requirements. Dr. Campbell does not merely make an "effort to illustrate" less

costly remediation; he provided a detailed estimate of a remediation altertxative consistent

with VAP requirements. All of these details were laid out, with appropriate citations to

Dr. Campbell's testimony, in OCC's Initial Post-Hearing Brief. 117

Second, the PUCO's attack on Dr. Campbell's expertise is simply contraiy to

legal standards. The PUCO states that Dr, Campbell "did not have expertise with regard

to Ohio EPA's VAP and the associated rules and regulations.""g Btat the PUCO's

t.s OCC Fx, No. 15.1 (Direct Testimony of James R. Carrapbeli. Ph.D.) at 38 (Table 2) (Febniary 25. 2013;.

Ocder at 64.

Post-Hearing Brief of OCCOPAE at 54-89 (June 6. 2013),:

Orderat64.

;;,

Appx. 000360



finding in this respect is in error. Although Dr. Campbell is not a VAP CP, as shown

throughout his testimony,119 he is an enviromnental engineer who reviews and addresses

varying federal and state regulations throughout his work as experts typically do.

Specifically, Dr. Campbeli studied and was extensively versed in VAP rules and

regulations at the time he subznitted his testimony. t'°° He specifically testified as follows

(and no effort was made by any parties to strike liis testimony there or object to its

admission):

Q. How unich time did you spend reviewing Ohio VAP
requirements and related docunientation associated with the
expert opinions you provided in this matter?

A. I don't remeinber the exact nuaiber but I spent a significant
amormt of time reviewing this information and I had been
familiar with the VAP and tny other work ruider
conrpliance progranis in Ohio. We had referenced the VAP
froin time to time as a reference point and so I was faniiliar
with portions of the VAP throiigh nry other woik. 123

Furthermore, environniental engineers such as Dr. Campbell have to review and

address vaiying federal and state regulations throughout their work. While there are

differences between environmental regntations in every jurisdiction that have to be taken

into account, the fact that rtiles and regulations are different from one jurisdiction to

another cannot fairly be viewed as an impediment to an expert's review of an

environmental remediation. For exaffiple, it is well-established that medical doctors can

testify as experts throughout the country, and throtigt.out the world, even though they

have a medical license in a single jurisdiction. 122 Sinularly, engineers need not have

119 OCC Ex. No. 15.1 (Direct Testiniony of Jaines R. Casnpbell. PIt.D i (February 25. 2013).

OCC Ex. No. 15.1 (Direct Testanony of James R. Campbell. Ph.D.) (February 25, 2013): Tr. Vol. IV at
995-96 (Testiniony ofJames R. Campbell, Ph.D.) (May 2. 2013).

121 Id,

122 Indeed. to testify as a medical expert ut Ohio "against a physician. podiatrist or hospital" as a result of
"diagnosis. care or treatment of any person by a physician or podiatrist " Ohio Rule of E-6dence 60ioniy

42

Appx. 000361



licensing in a particular state to testify within the scope of their expertise.1's As Dr.

Campbell testified, the VAP rules are nothing new to the practice of an environmental

engineer:

A. * * * But as I read through the VAP rules, what was
written therein was very familiar to me. They didn't
reiiivent the nlle when they wrote the VAP in the early
'90s. It reflects the basic environmental regulatory
practice across the country. There are some differences
here and there, but everything I read there looked very
fanlillar to me. 124

Moreover, the PUCO's Attolney Examiners specifically denied Dttke's written

Motion to Strike Dr. Canipbell's testimony (and Motion to Clarify Scope of Proceeding)

with respect to VAP requirenients.12-' Although the Atto;-ney Exatniners indicated that

they would entertain fiuther motions at the time of presentation of Dr. Campbell, no

motion was forthcoming. OCC expert witness Dr. Campbell was allowed to and did

express expert opinions on the record, including those pertaiiung to VAP investigation

and remediation of Duke's MGP sites, consistent with the Ohio Rules of Evidence.

Those opinions were adniitted into the record without further objection.

The PUCO had no reasonable basis to discount the testimony of Dr. Campbell on

the grotmds that he is not a VAP CP, when he demonstrated significant faiuiliarity with

VAP rules and regulations. Indeed, Dr. Canipbell's knowledge of these rules and

regulations was not effectively challenged by any party by discolulting Dr. Campbell's

testimony. the PUCO would undennine the basic standards applicable to qtialification of

requires that ati appropriate medical expert be licensed by the relevant licensing authority "of any state."
E%-id. Rule 601. For enginees testifying as experts. there is not even a "licensing" requirement as there is
for doctors.

123 State i. TitJmaii. 2004-Ohio-6240 (Ohio Ct. App.. Butler Coiuity Nov, 2120041,

?r, Vol. IV at 993-94 (Testiniony of3ames R.. Campbell) (May 2. 2013) (Einpkasis added).

135 Tr. Vol. lat 11-12 (Apnil 29. 2013).
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an expert by requiring licensing with respect to every jurisdiction and agency regarding

which an expert testifies. The PUCO's advancement of such a rule is not proper and is

inconsistent with the requirenients of Ohio Rule of Evidence 702 and precedent.

Ohio Rule of Evidence 702(B) provides that a witness is "qualified as an expert

by specialized kaiowledge, skill, experience, training, or education regarding the subject

matter of the testimony."12b Further, Ohio courts have long held that "[tjhe fact that a

witness is not licensed to practice under the laws of a jinisdiction is inmaterial insofar as

conceras his competency to testify as an expert, which is based upon his specialized

training, knowledge and experience."127 A "witness need not liave special certification or

licensing in order to qualify as an expert as long as his knowledge will aid the trier of fact

in understanding the evidence or detennining a fact in issue."129

Neither Ohio law nor the Ohio Rules of Evidence limit the ability of engineers to

testify as expert witnesses because they lack a certification or license as an Ohio

Registered Professional Engineer. Nor is there any proscription for environmental

engineers to testify as experts in Ohio with respect to the prudence of an environmental

clean-up project because they are not certified imder Ohio EPA's VAP.

It is well-established in Ohio law that "expert opinion `may not be arbitrarily

ignored, and some reason must be objectively present for ignoring expert opinion

testimony. "' 129 And a coiut or agency abuses its discretion when .zt "disregards credible

126 ENid. RoIe 702(B).

121 Reed v, Hodge. 1975 Ohio App. LEXIS 6967 tOluo Ct. App.. February 27. 1975).
129

State r: Tithnarr. 2004-Ohio-6240 (Ohio Ct. App.. Butler Couiaty Nov. 22. 2004), citing State a=. Baston.
85 Ohio St.3d 418. 423. 1999 Ohio 280. 709 N.E.2d 128.

t-'9 LaWrratr v. Daldnran (ND Ohio 1992}. 806 F.Supp. 1322.1340, State v WJjite. 118 Ohio St.3d 12. 885
N.E. 2d 905. 2008-01uo-1623.Tft-71-74,
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and uncontradicted expert }estimony."13° Objective reasons for ignoring an expert report

include: (1) the coarectness or adequacy of the factual assumptions on which the expert

opinion is based; (2) possible bias in the expert's appraisal of the defendant's condition;

(3) inconsistencies in the expert's testimony, or material variations between experts; and

(4) the relevance and strength of the contraiy lay testimony.i131 In this case, there was no

objective reason to ignore Dr. Campbell's expert testimony. Dr. Campbell clearly had

the qualifications to offer the opinions that he offered and the testimony he offered

regarding the availability and cost of MGP remediation altematives at the East End and

West End MGP sites was not contradicted by any witness. The PUCO abused its

discretion in disregarding his testiniony regarding cost-effective MGP remediation

alternatives.

Moreover, while critiquing Dr. Campbell, the Order ignores the fact that neither

Ms. Bednarcil: nor Dr. Middleton, two of Duke's three environmental engineering

experts, were not Ohio VAP CPs. Further, none of Duke's other witnesses demonstrated

the level of familiarity with VAP Rules and Regulations demonstrated by Dr. Campbell.

This double standard for utility and intervenor experts is unjustified.

The PUCO also disregarded the minimal qualifications for a VAP CP detailed in

OCC- OPAE's Reply Brief.132 At no point did Duke claim that Dr. Campbell did not

meet the qualifications for a VAP CP, other than that he had not taken the 8-hour training

!30 Lagii nr i: Dalb»att (NaD.Ohio 1992). 806 F.Supp. 1322. 1340: see a,'so State v. White. 2005-Ohio-6990
J20(Ohio C#: App., Sunanut County Dec. 30. 2005). reri1 on otllet`grottnds State v. Wlttte. 118 Ohio St.3d
12. 885 N.E.2d 905. 2008-Ohio-1623.

I31F(d

'32 Post-Hearitig Reply Brief of OCCOPAE at 62 (June 6. 2013). VAP prokides educational. experiential,
and code of conduct requirements. all of which are niet or exceeded by Dr. Caznpbeil. plus an 8 hour
training course and the payment of a$2.500 annual fee. Duke Ex. 26. Direct Testiniony of Shawn S. Fiore
at 9-11(Apri122. 2013): Transcript Vol. It at 564-70 ( discussing CP qualifications, including educational.
experiential: training, and code of conduct requirements) (Apri130, 2013): Tr. Vot. Ill at 655 (discussing
fees applicable to CP) (May 1. 2013).
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course and paid the $2,500 fee. His extensive familiarity with VAP is well-reflected in

his testimony in this proceeding.

Joint Consumer Advocates would also emphasize Dr. Campbell's significant

experience, which in terms of length and breadth exceeds that of Duke witness Fiore. Dr.

Campbell received a Civil Engineering Degree from Youngstown State University, and

an M.S. and Ph.D. fi•om Caruegie Mellon University in envirotunental engineering.133

Since 1991, he has been a Registered Professional Engineer and holds that licensing in

both Michigan and Pennsylvania.134 He has significant experience addressing

environmental issues associated witli MGP and coal tar industiy sites spanning naore than

three decades.13$ Dr. Cainpbell worked on more than 50 MGP-"coal tar sites for Koppers

Company, which designed and built many of the MGP plants in North America, from

1984-i 990.

In 1992, Dr. Campbell started Engineering Management, Inc. ("EMI") to provide

project management and expert services related to environmental liabilities.13" During

his career, he has worked on the analysis and/or environmental assessment and cleanup of

over 100 sites.137 He has provided expert analysis in approxiumately 20 Superfund cases,

12 of which were NfGP sites.13S His experience includes "working with, and inteipreting,

niany federal and state environmental regnlations."B9

133 OCC Ex, No. 15.1. (Direct Testiunony of James R. Canipbell. PIt.D.) at 1-3 & Attaclunent JRC- I
(February 25. 2013).

134 Id. Dr. Campbell also was pretiiously a licensed professional engineer ul Ohio. (Tr.VoI. IV at 950.

133 Id.

136 Id. at 2.

13' Id,

1381d.
1.sv Id
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F'inally, the PUCO's suggestion that only those working at a remediation site have

the "firsthand knowledge" necessary to critique it is contrary to any reasonable standard.

Such a standard would disqualify everyone -- including PUCO Staff witnesses -- other

than the utility's witnesses from offering expert testimony regarding an environmental

investigation and remediation. But even under this standard, the PUCO could not rely on

Duke witness Fiore regarding the issues in this case since he was not involved in the

selection of the remedial options for either the East End or West End sites and relied

entirely upon Ms. Bednarcik for information regarding the different options

considered.140 Mr. Fiore had no more "in-depth firsthand knowledge" of reinedial option

selection than OCC's witness Dr. Campbell.

This standard for expert witness testitnony that the PUCO applied in these cases is

contrary to Ohio's Rules of Evidence and is untenable. Such a standard would

effectively give a utility a presumption of prudence since only the utility's witnesses

could testify -- firsthand -- about prudence. But the Supreme Court of Ohio has made

clear that there is no presumption of prudence and that the Utility must prove the

prudence of its actions:

Duke Energy Ohio, Inc. (Duke) sought reimbursement for roughly
$30.7 million in costs associated with damages caused by
Hurricane Ike and the Commission had limited Duke's recovery to
only $14.1 million. In its appeal to the Court, Duke argued that
°`other parties did not conclusively prove that the claimed expenses
were unreasonable or imprudent." In upholding the Commission's
decision, the Court established that it is the utility that has to
"prove a positive point: that its expenses had been prudently
incurred and that the Commission did not have to fmd the
negative: that the expenses were tmprudent" and it rejected rt.ny
presumption of prudence on the part of the retility. 141

140 Tr. Vol. II at 553 (Fiore) (Apri130. 2013): Tr. Vol. III at 663-64 (Fiore) (May 1. 2013).

141 Northeast and Onc^ell. Order at 4(Novetnber 13. 2013) (Emphasis added).
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The PUCO's decision in these cases would taun expert qualification standards and

the utility's burden of proof on theirhead The PUCO's decisions to disregard Dr.

Campbell's expert testimony and to rely entirely on the Utility's expert because of

"firsthand" knowledge is contrary to the law and the evidence in this proceeding. By

talcing this approach, the PUCO has erred in presuming that the actions Dnke took to

remediate the MGP sites are prudent. This presumption was unwarranted and unlawful.

Therefore, the Joint Consumer Advocates' Application for Rehearing should be granted

on this issue.

I. dh'^Y PUCO Ll 1-d j.lA iIRIIdY$i$g Y tl.6at Duke's N4L\Y 1 V i14L6vestIDgiXtq. And

Remediate Ttie East End MGP Site Was A Result Of Changes In The
Uae Of The Prroper•ty And Ad1acent Properties When Such C)aa;oges
Iu Use May Not Have Occurred But For Drilre's Decision To Setl A
Portion (7I!` Tli-e East End Site To Adjacent Owner(s), A Decision
Which Was Unreasonable And Iinprudent.

The PUCO's decision indicates that Duke made a reasonable and prudent decision

by "acknowledging the changes in the use of the properties and adjacent properties in a

timely naanner."142 But the change in use with respect to the East End MGP site was

brought about by Duke's own non-utility actions. Duke initially sold the western parcel

of the East End MGP site to a residential developer, and granted an ingress-egress and

landscape easement across the western parcel. 143 Duke witness Bednarcik recognized

that these actions "altered the 'limited accessibility' engineering control" that had

previously prevented Duke from having to remediate the site. 144 Without Duke's sale of

the western parcel to a real estate developer or the granting of an easement, tliere would

not have been a change in use that tiiggered the need to take remediation actions.

1°Z Order at 64.

^d3 Duke Ex. No. 21 A (Suppleniental Direct Testiniony of Jessica Bedna:rcik) at 17-19 (Febtvary 25. 2013)^
Duke Ex. No. 17 (Supplemental Dzrect Testimony of Andrew C. Middleton. Ph.D.) at 11-12 ^Febrnary 25.
2013): Tr, Vo1, I at 2 (Margolis) (Apri129. 2013}.

Duke Ex. No . 21 A(Suppieffiental Direct Testimony of Jessica Bednarcik) at 18 (Frbruary 25, 2013).
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Thus, even though Duke properly acknowledged that the change in use triggered

an environmental liability, it can hardly be said that Duke's actions to sell the western

parcel and to grant a use easement were utility activities. Nor can Duke contend that the

actions were reasonable and paudent. Indeed, Duke should have known that its actions

would tiigger its need to remediate - and could impose costs on customers.

The Duke sale of the western parcel was designed to benefit shareholders alone.

The PUCO's decision was unreasonable and iuilawfitl in finding that this shareholder-

benefiting transaction was reasonable and piudent for piuposes of cost recovery from

ratepayers. Instead, the PUCO should have found that the sale of the western parcel

disqualified Duke from charging custoniers for any costs of rernediation resulting from

the site's change in use.

J. The PUCO Erred By Failing To Comply With R.C. 4909.19 Which
R.e€limared The PUCO Staff s Report Crl`Inyves$lga.tion. To Include A
Deterrulreation Of The Prudence Of The MGP•-Related latvestigafta
And. Rea_^aedinlion Costs To The Utiflity.

The Staff Report of Investigation is an important part of the rate case process

uader R.C. 4909.19. R.C. 4909.19 states:

The commission shall at once cause an investigation to be made of
the facts set forth in said application and the exhibits attached
thereto, and of the matters connected therewith. Within a
reasonable time as deterniined by the commission after the filing of
such application, a written report shall be made and filed with the
connnission, ***. If no objection to such report is made by any
party interested within thirty days after such filing and the mailing
of copies thereof, the commission shall fix a date within ten days
for the final hearing upon said application, giving notice thereof to
all parties interested. At such hearing ttie co:uuuission shall
consider the matters set forth in said application and make such
order respecting the prayer thereof as to it seems just and
reasonable.

However, in these cases, the PUCO Staff did not investigate the prudence of Diilke's

reniediation activities -- a$55.5 million issue in these cases. The Stipreme Court of Ohio
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defers to the PUCO, because the PUCO, with its expert Stag can best resolve technical

utility factual claims.i45 In the Order, the PUCO accepted not only the PUCO Staff's

decision uot to investigate the prudence issue but also the Utility's opinion in these cases.

The PUCO stated:

Staff states that its deterniination of the reasonableness of the
MGP-related expenses was limited to verification and eligibility of
the expenses for recovety fronl natural gas distribution rates. Stat"f
d:_s a`8f^g ^^^^saa^s39^° o:."Make o-ny d&d- i:g vr rep0;Men@.°..":.;tftEls

regarding necessity or scope of the remediation work
performed by Duke. (Staff Ex, 1 at 40.) Staff wit;Eaess Adkins
notes that Staff finds it reasonable to accept the opira3.on of
Dtike's Ohio EPA CP on these issues, because Staff currently has
limited expertise in the area of verifyiag the adequacy of
environmental remediation efforts under applicable legal standards
(Staff Ex. 6 at 25).146

If the PUCO Staff lacks expertise, the PUCO Staff could (and often does) pursue hiring a

consliltant with the appropriate expertise to investigate the facts. The PUCO has

perinitted the hiring of outside consultants to conduct prudence or financial reviews.1°7

As required under R.C. 4909.19, OCC noted in its Objections to the Staff Report of

Investigation the liinited scope of the PUCO Staff's investigation with regard to the

prudence of the MGP-related investigation and remediation costs. 148 However, other

than noting in the record OCC's objection, the PUCO did not address the merits of this

OCC objection in any detail in the Order. 149 It was contrary to Ohio law and PUCO

Ritles for the PUCO to tacitly accept the PUCO Staffs decision not to investigate the

141 See S1ate &r rPl. Co1111ubia Gns of Ollro.,; Inc. v. Henson 42004), 102 Ohio St.3d 349. 2004-Ohio-3208.
810 N.Eld 953.126 (service Yiolation clams are U*ithiu the exclusive jurisdiction of the Commission).

I46 Order at 28 (Emphasis added).

147 See e.g. O.A_C. Ann. 4901:1-35-09(D); 4901:1-35-08(C): 4901:1-35-11(B)(5); and4901:1-36-03(C).

148 OCC Objections to the Staff Report of Intestigation at 12-13 (1±'ebrdmg 4. 2013).

149 Order at 28_
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prudence of the investigation and remediation costs, and to defer to the Utility's expert on

this important issue.

Under R.C. 4909.19, the PUCO's Staff must investigate the facts in Duke's

application and exhibits. iso The Ohio Supreme Court emphasized the importance of the

PUCO Staff's investigation:

The ptupose of a Staff report `is *** to facilitate meaningful
contest of rate increase applications by providing interested parties
with materials necessary for an inforuied challenge."isl

In an Ohio Edison case, the PUCO refused to include propeity in the rate base, because

the utility did not provide the PUCO Staff enough tizue to independently verify

information,'5' The utility did not provide the infot.Ynation requested by PUCO Staff

iultil tllree weeks after the commencement of the hearings. The Coin-t foiuid that the

utility's actions prevented Staff from perfotYUning its statutory duty. Even though the

utility insisted that the PUCO Staffs independent verification is not required, the Court

found that the PUCO's exclusion of the plant was reasonable. The Court noted that "to

hold otherwise * * * invite[s] the future circ►unvention of R.C.4909.19.""3

In Constmrers' Counsel, the PUCO Staff's investigation of four terminated

nuclear plants was addressed in a subsequent repoit and not in the original report,

because the decision to cancel the plants was announced too late to include the issue in

the original repoit. A party objected to the adequacy of PUCO Staff's investigation and

1S0 O,R.C. 4909 19: Cle+vlattd Elec. I7Junt. Co. v. P:rb. Util. Contnt.. 42 Ohio St.2d 403. 418 (Sec. 4909.19
does not autltorize the Coumiission to investigate "matters not put in issue by the applicant and iiot related
to the rates which are the subject of the application."): In the 11•Iatter of the Application foT Wain•er- of
Cet tai» Portions of The Stnndard Filing Recluit-entents Required Prior to a Filing of a Cotnplaint and
Appeal of Tlie Clereland Electt7c lllrnttinatittg Contpatn• fi•ona O)-dinance No. 21-1994 of the Cortncil of
The Citv of Gatfield Heights, Oliio, Case No. 94-578-EL-CMR. 1994 Ohio PUC LEXIS 284. #4 (Apr. 7.
1994) (Substantial costs for the Staff s investigation and hearings are expected.)

131 O1rro Consnntets' Coeursel r. Pub. Util. Com2n. (1951). 67 Ohio St.2d 153. 160-161.

152 Olrio Edison Co. v, Pub. Util. Connn. (1991). 63 Ohio St.3d 555. 558. 589 N.E.2d 1292.

153 Ohio Consinnets' Counsel v. Pttb. Uti1. Co»nn. (1981). 67 Ohio St.2d 153. 160-161.
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repoit, arguing that the investigation and report in regards to the tenninated nuclear plants

denied the party an adequate opportunity to review the PUCO Staff's fmdings and

prepare for hearings. The Court determined that the Commission's investigation and

report complied with RC. 4909.19. The Coizrt noted that the appealing party benefited

from the PUCO Staff's investigation and had adequate opportunity to examine experts at

the hearings. 154

In these cases, even though the PUCO Staff conducted an investigation and

prepared a report on Duke's application, the PUCO Staffs Report failed to address an

important aspect of Duke's application to recover remediation costs -- the necessity and

scope of the remediatioti effoits. The piudence of remediation costs is a contentious and

significant issite clearly raised by Duke's request. The PUCO Staff was statutorily

obligated to investigate the necessity and scope of Duke's remediation efforts.

Moreover. PUCO Staff did not hire a consultant with the appropriate expertise to

investigate the MGP remediation cost issues. Instead, PUCO Staff deferred to Duke's

expert witness that the costs were necessary and the scope of the remediation work

performed was reasonable. Unlike Corisrrniers' Counsel, the only party in these cases to

benefit from the lack of an investigation on the piudence issue in the Staff's Report was

Duke. Other parties (and all of Dukes' customers) were denied the benefits of an

impaitial investigation. The PUCO Staff's Report did not fiilfill its piupose, because it

did not provide parties with materials necessary for an informed challetige. The PUCO

Staff failed to comply with R.C. 4909.19, and the Conuatission unlawfully endorsed its

Staff's failure.

154 Id. at 160.
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Finally, the PUCO's decision in these cases is inconsistent with other recent

decisions where the PUCO has rejected the concept that the utility is entitled to a

presumption of piudence. In an Order issued by the PUCO on the same day as the Order

in these cases, the PUCO stated:

In upholding the Conunission's decision, the Court established that
it is the utility that has to "prove a positive point: that its expenses
had been piudently incurred and that the Connnission did not have
to find the negative: that the expenses were iinprudent" and st
rejected any presumption of prudence on the part of the
u^h155

By deferring to Duke's expert witnesses on the prudence of the Utility's renlediation

activities, the PUCO is providing Duke a presumption of piudence. On the question of

whether Ditlce was prudent in spending $55.5 million for MGP investigation and

rernediation -- of course the Utility's expert witnesses are going to state that Duke's

actions and expenditures were paudent. It was up to the PUCO Staff to address the

prudence of Dulce's costs as part of the investigation and Staff Report so as to provide

interested parties with materials necessary for an informed challenge and to assist the

PUCO in making an informed decision. Therefore, the PUCO sliould grant rehearing on

this issue.

K. The PUCO Erred Ln Fereding That Duke Has Taken Reasonable And
Prudent Actions To Pursue Recov.ery Of Investigatiou And
Rlemedia t'lon Costs Frona Other PotentiaW Responsible Third Parties
And Insurers, So As To Reduce What Customers Would Be Charged.

The PUCO`s decision indicates that Duk-e made a reasonable and prudent decision

by "pursuing recovery of remediation costs by other potentially responsible third parties

and insurers "t5b Joint Constuner Advocates agree with the PUCO's decision that Diilce

1 "5 Nortlreast and Or,i•e/1. Order at 4 (November 13. 2013) (F.mphasis added.):

156 Order at 64.
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should "°pursue recovery of costs" from third parties and insurers.157 Joint Consumer

Advocates also agree with the PUCO that these funds should be first used to reimburse

customers for any amounts for which customers are responsible, net of costs to achieve

those proceeds. lss To the extent amounts collected from third parties and insurers exceed

the amotult recoverable from custolners, Duke should be permitted to retain such

anlotults.159

However, Dtike's efforts to collect amounts of MGP costs from third parties and

instirers are just begiluting. It is premattlre for the PUCO to conclude that Dttke's lilnited

actions to date have been reasonable and prudent when not a single dollar has been

recovered froin third parties or insurers. Indeed, OCC'OPAE reconunended that, only

after Duke's effolts to collect these amounts from third parties and insurers are

exliausted, should the PUCO permit any recovery fi-om customers.160

The PUCO should carefully examine Duke's collection effolts in a future

proceeding and should address the prudence of Duke's effolts to collect such amounts at

that tinie. 16' The PUCO should vacate its finding that Duke's actions have been

reasonable and prudent when: not a sing.le dollar has been collected froxu third parties and

insurers, and the PUCO should avoid any pre-approval of future effolts as prudent.l6'

j$`' Order at 67.

151 Order at 6'^

"9 Order at 67.

160 Post-Hearing Brief of OCC=OP:AE at 94-96 (June 6. 2013).

161 See Post Hearing Brief of OCC at 94-96 (June 6. 2013); OCC Ex. 14 at 39-40 (Direct Testinio3iy of
OCC witness Bruce Hayes) (Febniary 25. 2013).

162 Tr. Vol 11 at 380 (Bednarcik) (April 30. 2013)
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L. The PUCO Et-red By Authorizing Duke To Caliect The lDeferred
MG_^ ^^ve^a -̂s+---^^R -̂an And Remediation Costs From ^.'ustonsers O'Ve$'An

Uhrea§on.afaly Short FiveeYea.r Perlod.

The PUCO established an iuireasonably short five-year amoitization period. The

PUCO stated:

Upon consideration of the record and the arguments of tlie paities,
the Commission fmds that it is reasonable to permit Dul.e to
amortize the amoiurt authorized herein for recovery through Rider
MGP over a five-year period. Given that the Commission adjusted
the amount to be recovered through Rider 1vIGP to reflect only
those costs that were ptudently inc;irred for the rendering of utility
seavice, we find that a five-year period is reasonable and supported
by the evidence. Moreover, the five-year amortization pea-iod

whili- '^hered:d:':A-MrOf the

approved costs. 163

Consumer Advocates provided testimony supporting a longer ainortization period of ten-

years, 164 and the PUCO Staff agreed with the ten-year amortization period.165 The longer

amortization period will mitigate rate impacts on customers who did not receive benefits

from the operation of the IvTGP Plants, and should have no responsibility for their

cleanup.166

Duke argued against the longer amoitization period because of the constraints the

PUCO placed on Duke's ability to accrue carrying charges on the MGP deferrals. The

PUCO stated:

Dulce is fiuther authorized to accrue caerying charges on all
deferred amounts between the dates the expenditures were made
arud the date recovery comiuences.167

I63 Order at 68 (Entphasis added).

la° OCC Ex. No. 22 (Direct Testimony of Dazid Effron) at 11: See also OCC Ex. No. 13 (Addational Direct
Testuamny of Kathy Hagwis.): See also Kroger Ex. No. 1^'Direct Testintoiay of Neal Townsend) at 7(April
22. 2013).

165 Order at 67.

166 Kroger Ex. No. l (Direct Testinwny of Neal Touztsend) at 7(April 22. 2013); See also Kroger Initial
Brief at 14(dnne 6. 2013).

^a? Id.. Finding and Order at 3
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As a result of the deferral case order, the accrual of canying charges was to cease with

the commencement of recovery. However, in the Order in these cases, the PUCO

disallowed the collection from customers of any canying charges on the remediation

costs. The PUCO stated:

In aalclitiom, we fmd the intervenors' argument that the
shareholders should bear some of the responsibdity for the
r+e'•nag:diation costs persuasive, in that the carrying costs should
not be '•^-or ne by the ratr=pt?; e¢.s. * **, and request for recovery in
a timely manner, so as to miniinize the ultitnate rate burden on
customers. Therefore, given the circinnstances presented in these
cases and the decades-long contamination that necessitated these
utility costs, we find it appropriate to deny Duke's request for
recovery of the associated cairying charges. 168

The stated rationale for denying the Utility collection of canying cliarges, would also

present legitimate arguments for extending the amortization period longer than the five-

years attthorized -- (1) the shareholders should bear some responsibility for the

remediation costs, and (2) the recovety should minimize the ultimate rate btsrden on

customers. The combination of the two stated rationales suppoits a ten- year

amortization period rather than the nainianal five-year period authorized by the PUCO.

The PUCO should reconsider and provide a longer and more reasonable 10-year

amortization period. The incremental burden, on shareholders of the foregone carrying

charges between years five and ten would better balance the interests of shareholders and

customers if the PUCO should find that customers should bear responsibility under the

law for these costs.

Joint Constasner Advocates wotald emphasize that Duke's Cttstomers are already

substantially burdened by Duke's distribution charges. Specifically. a residential

customer is levied a fixed delivety service charge per month of $33.03 ($396.36 per

16B Order at 59-60(Fsnphasis added).

56

Appx. 000375



year); 169 Rider A11I2P has a fixed monthly charge of $1.00 ($12.00 annually);170

Advanced Utility Rider has a fixed monthly charge of $1.07 ($12 _84 annually);17t and all

delivered gas is subject to a per hundred cubic feet ("CCF") charge for a variety of

riders. 172 In addition to the previously listed charges, Duke's customers are asked to pay

for the ntanufacttu-ed gas plant cleanup. For a residential customer, these MGP costs

would be $1.62 per month ($19.44 aiwttally) and $97.20 over the five-year anortization

period. '73

In light of the significant distribution-related charges that Dulte's customers

already pay, and the fact that Duke has not fmished remediating the two MGP sites (and

cannot estimate what the future investigation and remediation costs will be), 174 the

amortization period for aiiy authorized IvIGP-related charges should be extended to at

least 10-years, in order to minimize the ultiinate rate burden for Dtik-e's customers.

Therefore, the PUCO should grant Joint Consuaner Advocates' Application for

IZehearing on this issuee

19 Duke Compliance Tariff Filing. PUCO Gas No. 18. Sheet No. 30.17, Page 1 of 2 (Issued: November 22.
2013).

110 Duke Compliance Tariff Filing. PUCO Gas No. 18, Sheet No. 6512. Page 1 of 1(Issued: November 22.
2013).

171 Duke Compliance Tariff Filfng. PUCO Gas No. 1.8. Sheet No. 88.6. Page 1 of 1(lssued: November 22.
2013).

12 L)ulce Con4)liance Tariff Filing. PUCO Gas No. 18. Sheet No. 30.17. Page 1 of 2 Sheet No. 63 Rider
PIPP. Rider UE-G. Uncollectable Expense Rider. Sheet No. 68 State Tax Rider. Sheet No. 76 Contract
Coitnnitment Cost Rider (Issued: Noveniber 22. 2013),

173 Duke Compliance Tariff Filing (PUCO Gas No. 10. Original Sheet No. 69, page 1 of 1) (November 27.
2013).

174 Tr. Vol. II at 573-574 (Fiore) (April 30. 2013).
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M. The PUCO Erred By Unreasonably Granting The tJ The
Authority To Coliect :r rom Customers) MGP-Relatera ln,vestiga.#ia^n
And w,emealiai^zan Costs lrea;ur•red By Duke After December 31, 2012
Tbrough A Rider.

The PUCO granted Duke the authority to continue to defer costs related to MGP

remediation after December 31, 2012. 175 However, the PUCO's Order granting Dulce the

authority to collect froin customers such amounts through the MGP Rider that represents

costs inctured subsequent to Deceniber 31, 2012, is contrary to the Staff Report and

Stipulation on this matter which required Duke to file a subsequent rate case application

for the collection of future MGP-related investigation and remediation expenses incucred

after December 31, 2012. The PUCO stated:

Duke also requests autliorization to file an application in each
subsequent year to update Rider MGP based on the tmrecovered
balance and related carrying charges as of the prior December 3 1.
Tn light of the fact that the Comanission has deteriniued herein that
Duke should be authorized to recover the prudently incurred costs
of MGP investigation and remediation for these two sites, the
Commission finds Duke's request for annual updates to Rider
MGP in order to reflect the costs for the preceding year is
reasonable and should be approved. Accordingly, the
Oommission fin.ds that, lbeginning March 31, 2014, and on or
before March 31 in each subsequent year, Duke must update
lbder IVIGP based on the iiilrec+iBvered balance, minus any
carrying charges as required previously in this Order, as of the
prior December 31. I,n these subsequent cases wherein Duke
will be upda€in.e Rider MGP, Duke s€aalfl be2r the hurden of
proof to show that the costs incurred for the previolus year
were prudent. 176

For reasons discussed further below, only those MGP-related investigation and

remediation expenses that are fotuid to meet legal and regulatory requirements and that

weie deferred ort or before Deceinber 31. 2012, should be subject to being considered for

recovery fi-onr customers.

'5 order at 72.

176 Order at 72 (Eniphasis added).
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Duke's Appltcation, in these cases, proposed collection of MGP-related

ainortization expenses from clistomers throug,h approved base rates. 177 The discussion of

a Rider MGP for collection of authorized MGP-related amortization expenses originated

in the Staff Report. The Staff Report states:

The Staff also does not agree with Duke that the MGP
investigation and remediation expenses should be recovered in
base rates. ***The Staf#'recotnmends that the ongoing
envir9^:=Mesaial monitoring cosxs --hould continue to be deferred
under authority granted by the Commission in Case No. 09-
712-GA-AAM wich Z-u -fare recovery of the expenses determined
in a future rate pt-oceeding. 178

'nhe Staff Report recommendation with regards to Rider MGP recoimuenrled: (1)

the ongoing deferral of Duke's environmental monitoring costs, but not any other

investigation or remediation costs, and (2) the fiitiue recovery (if any recovery is

allowed) of such deferrals to be detennined in a futut•e rate proceeding.

Despite disagreeing with these recommendations in the Staff Report, Duke did not

include either issue within its Objections to the Staff Report.179 Duke did not object to

Staff's recommendation to liinit future deferrals, under the authority granted by the

PUCO in Case No. 09-712-GA-AAM to ongoing environmental monitoring costs.

Therefore, the PUCO should require Duke to file a new application in order to receive

PUCO authority to defer MGP-related future investigation (e.g. non-ongoing monitoring)

costs, as well as, future investigation and remediation costs. And Rider MGP cannot be

used by Duke to collect from customers costs which Duke does not currently have

authority to defer.

177 Duke Ex. No. 2(Application Vol. 1) at 5-6 (July 9, 2013)

''s Staff Hearing Ex. No. 1. Staff Report at 47 (.Fanuary 4. 2013) ( fitnphasis actded).

179 See Duke Hearing Ex. No. 30. (Objections to the Staff Report) (F'ebn.tary 4, 2013).
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The PUCO's Order is contrary to the Stipulation because the Stipulating Parties

were resolving the Utility's rate case Application that had a test-year that ended on

December 31, 2012. The Stipulation states:

The Parties agree that the Company may establish a rider, subject
to the tenns of this Stipulation and subject to Commission
authorization after hearing from Parties in litigation, for recovery
of any Commission approved costs associated with the Companies
environniental retuediation of nunufactured gas plants (N4GP).
The Parties agree to litigate their positions at the evidentiary
hearing in the above captioned proceedings, for resolution by the
Commission in its Order in these cases. The Staff agrees to litigate
its positions as stated in the Staff Report of investigation on the
IVIGP issues, subject to the usual caveat to allow for correction of
errors (if any) or updated infoimation.l$o

There is nothing in the Stipulation that envisions implementation of a Rider that would

allow Duke to collect from its custoniers ongoing MGP-related investigation and

remediation costs that have been deferred on or after 3anuary 1, 2013.

Furthennore, the Stipulation states:

Ho Ioint Ex. No. 1(Stipulation and Recommendation) at 8(,4pn12, 2013).
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Stnff Report Resolves OtJaer Issues.

The Parties agree that the Staff Report resolves the remaining
issues not addressed in this Stipulation and Recommendation with
one exception as follows:

The Company will not submit a facilities based cost of
service study in its next gas distribution rate case.1a1

Therefore, the Staff Report and the Stipulation resolve this issue, and the PUCO°s Order

is contray to the intent of the Stipulating Parties with regards to the applicability of Rider

MGP to costs deferred after December 31, 2012.

As the Staff Report reconnnended, a future rate proceeding is where Duke may

seek collection fi-om customers of any futhu•e deferrals if any additional mnounts are

authorized to be defen•ed. Rider MGP is not an appropriate mechanism for the collection

of any MGP-related costs incurred after Deceniber 31, 2012 unless appropriate deferral is

authorized and such aniounts are autlaorizedcl to be collected in a fiiture rate proceeding.

Therefore, the PUCO should grant rehearing on this issue.

V. CONCLUSION

For all the reasons stated above, the PUCO sbould grant rehearing in this case_

_s$ Joint Ex. No1(Stipulation and Reconunendation at 14 {Aprrl 2. 2013}.
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edmund.berger@a.-, occ.ohio.gov

OFFICE OF THE OHIO CONSUMERS'
COUNSEL

•'s.-'Kiinber1v W ftko
Kiinberly W. Bojko, CoiuLsel of Record
Mallory 1Vl.1Vlohler
Carpenter Lipps & Leland LLP
280 North High Street
Stute 1300
Columbus, Ohio 43215
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BQiko od C aapenterLipps . c om
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r'v Robert A. Brtmdrett
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33 N. Higb. Street
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/s/Colleeri L.111oono,
ColleenL. IVtooney, Counsel of Record
Ohio Partners for Affordable Energy
231 West Lima Street
Findlay, OH 45840
Telephone: (419) 425-8860
Or (614) 488-5739
FAX: (419) 425-8862
cmooney@ohiopartners.org

OHIO PARTNERS FOR AFFORDABLE ENERGY
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1hereby certify that a copy of this Applicationf'or Relrenririg was served on the

persons stated below, electronically this 136 day of December, 2013.

'sl Ln ny S. Srrtier•
Larry S. Saceer
Counsel of Record

SERVICE LIST

Samuel C. Randazzo
Frank P. Dan•
Joseph E. Oliker
Matthew R. Pritchard
MCNEES WALLACE &NURICK LLC
21 East State Street, 17TH Floor
Columbus, Ohio 43215

Amy B. Spiller
Rocco O. D'Ascenzo
Jeanne W. Kingery
Elizabeth H. Watts
Duke Energy Business Seivices, LLC
139 East Fourth Street 1303 Main
P.O. Box 961
Cinciunati, Ohio 45201-0960

Douglas E. Hart
441 Vine Street. Suite 4192
Cincinn.ati, Ohio 45202

A. Brian McIntosh
McIntosh & MeIutosh
1136 Saint Gregory Street, Suite 100
Cincinnati, Ohio 45202

Andrew J. Sondenuan
Kegler, Brown, Hill & Ritter LPA
Capitol Square, Suite 1800
65 East State Street
Columbus, Ohio 43215

M. Howard Petricoff
Stephen M. Howard
Vorys, Sater, Seymour and Pease LLP
52 East Gay Street
PO Box 1008
Colunibus, Ohio 43216-1008

Joseph M. Clark
21 East State StreetxSuite 1900
Colunibus, Ohio 43215

Tiromas McNamee
Deviu Panain
Attorneys General
Public Utilities Connuission of Ohio
180 East Broad Street 6th Floor
Columbus, Ohio 43215

Mark S. Yurick
Zachary D. Kravitz
Taft Stettinius & Hollister LLP
65 East State Street Suite 1000
Columbus, Ohio 43215

Vincent Parisi
Matthew White
Interstate Gas Supply Inc.
6100 Emerald Parkway
Dublin, Ohio 43016
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Summary: Application Application for Rehearing by Office of the Ohio Consumers' Counsel,
Kroger Company, Ohio Manufacturers' Association, Ohio Partners for Affordable Energy
electronically filed by Patti Mallarnee on behalf of Sauer, Larry S.
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing Merit Brief

and Appendix of Joint Appellants has been served upon the below-named persons via electronic

transmittal this 27th day of May 2014.

Assist`ant Consumers' Counsel

SERVICE LIST

William L. Wright
Counsel of Record
Section Chief, Public Utilities Section
Devin D. Parram
Public Utilities Commission of Ohio
180 East Broad Street, 6`h Floor
Columbus, Ohio 43215-3793
william.wright@puc.state.oh.us
devin.parram @ puc.state. oh.us

Stephen B. Seiple (0003809)
Counsel of Record
200 Civic Center Drive
P.O. Box 117
Columbus, Ohio 43216
sseiple@nisource.com

Counsel for Intervening Appellee
Columbia Gas of Ohio, Inc.

Attorneys for Appellee
Public Utilities Commission of Ohio

Mark. A. Whitt (0067996)
Counsel of Record
Andrew J. Campbell (0081485)
Gregory L. Williams (0088758)
WHITT STURTEVANT LLP
The KeyBank Building
88 East Broad Street, Suite 1590
Columbus, Ohio 43215
whitt@whitt-sturtevant.com
campbell@whitt-sturtevant.com
williams@whitt-sturtevant.com

Amy B. Spiller (0047277)
Counsel of Record
Elizabeth H. Watts (0031092)
Associate General Counsel
139 East Fourth Street
Cincinnati, Ohio 45202
amy.spiller@duke-energy.com
elizabeth.watts@duke-enery.com

Counsel for Intervening Appellee
Duke Energy Ohio, Inc.

Counsel for Intervening Appellees
The East Ohio Gas Company D/B/A Dominion
East Ohio and Vectren Energy Delivery of Ohio,
Inc.
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