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RESPONSE TO MOTION TO STRIKE

Pursuant to S.Ct.Prac.R. 4.01(B), Intervening Appellee Duke Energy Ohio, Inc., (Duke
Energy Ohio) submits this Response to the Motion to Strike of the Office of the Ohio
Consumers’ Counsel, Ohio Partners for Affordable Energy, The Kroger Company, and Ohio
Manufacturers’ Association (Joint Appellants). In moving to strike, Joint Appellants attempt to
mischaracterize Duke Energy Ohio’s Motion to Lift Stay as a motion for reconsideration. Joint
Appellants are incorrect. The Motion to Lift Stay should not be viewed as a motion for
reconsideration but should, instead, be granted.

Pursuant to S.Ct.Prac.R. 4.01(A), Duke Energy Ohio sought, through its motion, to
demonstrate that Joint Appellants’ Motion for a Stay had misstated the facts on which the motion
was based. As the Court is well aware, in determining whether to grant a stay, one element of
critical significance is whether the stay could harm other parties." Joint Appellants erroneously
informed the Court that Duke Energy Ohio would collect carrying charges on its deferred costs,
thus not being at any risk of harm from a stay. As stated in their Motion for a Stay, “Duke’s loss
of income will have been only temporary. ”* But this is untrue. The Order of the Public Utilities
Commission of Ohio (Commission) specifically denied Duke Energy Ohio any ability to collect
carrying charges. The harm to Duke Energy Ohio that will result from staying the order is
therefore clear,

In its Motion to Lift Stay, filed pursuant to S.Ct.Prac.R. 4.01(A), Duke Energy Ohio

explained the error and corrected the facts so that the Court would have accurate information

Y MCI Telecommunications Corp. v. Pub. Util. Comm., 31 Ohio St. 3d 604, 606, 510 N.E.2d 806
(1987) (Douglas, J., dissenting).

? Joint Motion for Stay, Memorandum in Support at p. 23.



upon which to determine the proper course of action. Duke Energy Ohio urged the Court to
issue a new Order that either lifts the stay altogether, or requires a bond that is conditioned for
the prompt payment of all damages caused by the delay in the enforcement of the Commission’s
Order, which Order lawfully approved recovery of costs for environmental investigation and
remediation.

In their newest effort, Joint Appellants try to recast Duke Energy Ohio’s Motion to Lift
Stay as a motion for reconsideration, citing to S.Ct.Prac.R. 18.02 and Mickey v. Rokakis, 2012-
Ohio-1935, 131 Ohio St.3d 1527. Neither argument suffices. S.Ct.Prac.R. 18.02 limits motions
for reconsideration of Supreme Court judgment entries to certain identified circumstances, none
of which would apply here. But the existence of this rule is inapposite. The Motion to Lift Stay
is not seeking reconsideration of the judgment entry. Rather, it seeks a new decision, on the
basis of new facts and circumstances.

The Mickey case cited by Joint Appellants for their recharacterization of the Motion to
Lift Stay, similarly provides no support. In that case, the movant actually filed a motion for
reconsideration. The motion was stricken on the basis of S.Ct.Prac.R. 18.02. All that is proved
by Mickey is that the rule has been applied to prohibit motions for reconsideration that do not fall
within the permitted categories. The case proves nothing with regard to whether a motion to lift
a stay should be deemed to be asking for reconsideration.

As explained above, Duke Energy Ohio did not submit a Motion for Reconsideration.
Rather, the Company submitted a motion pursuant to S.Ct.R.Prac. 4.01(A), which allows “an
application for an order or other relief.” The rule continues, requiring that such an application
“shall be made by filing a motion for the order or relief.” The motion was supported by the

explanation of the Joint Appellants’ erroneous assertion that Duke Energy Ohio would collect



interest during any delay. Indisputably, a motion under S.Ct.Prac.R. 4.01 is an appropriate
procedure to request that a stay be lifted. Duke Energy Ohio is not seeking a reconsideration of a
previous decision, but rather, is asking the Court to look at facts not previously made clear, in a
new and different set of circumstances. This motion seeks a different form of relief than was
addressed by the prior motion for a stay.

Joint Appellants compounded the complexity by filing their own motion — a motion to
strike Duke Energy Ohio’s motion - rather than responding in the ordinary course, as permitted
by S.Ct.Pract.R. 4.01(B). It appears that Joint Appellants chose not to respond on the merits of
Duke Energy Ohio’s Motion to Lift Stay because they cannot dispute the substance thereof. As
discussed above, Joint Appellants can point to nothing in the Commission’s order that would
allow collection of carrying costs. The stay’s harm to Duke Energy Ohio is indisputable.

Joint Appellants” Motion to Strike should be denied.
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