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1. INTRODUCTION

On May 20, 2014, Columbia Gas of Ohio, Inc., The East Ohio Gas Company d/bJa

Dominion East Ohio, and Vectren Energy Delivery of Ohio, Inc. (collectively, the Utilities) filed

a motion to intervene as appellees in this appeal, and filed a memorandum in support of Duke

Energy Ohio's "Motion to Lift Stay or in the Altemative, Motion to Require a Bond Conditioned

for the Prompt Payment by the Appellants of All Damages Caused by the Delay in the

Enforcement of the Order." On May 23, 2014, the appellants (The Kroger Company, the Office

of the Ohio Consumers' Counsel, the Ohio Manufacturers' Association, and Ohio Partners for

Affordable Energy) filed a motion to strike Duke's motion. The Utilities now file a
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II. ARGUMENT

The sole basis for the appellants' motion to strike is that Duke's motion to lift stay "is a

motion for reconsideration in disguise" and thus not properly before the Court. (Memo. in Supp.

of Jt. Mot. to Strike at 2.) The appellants are incorrect. Duke's motion is permissible under the

Court's rules, and it is not a motion for reconsideration. On the contrary, Duke's motion was

filed by a different party than was the first motion, is supported by newly intervening parties,

presents additional arguments and authorities, and seeks a form of relief not sought before. This

is not a situation, like the one referenced in appellants' motion, where a party asked once, was

denied, and then simply asked again for the same thing.

Even if there were merit to appellants' attempt to default Duke's motion for a procedural

failing-and there is not-the issues presented by these filings are of immense public importance

and should still be considered on the merits. For these reasons, the Court should deny the

appellants' motion to strike.

A. Duke's motion to lift stay is permissible under the Court's rules.

Duke's motion to lift stay or require bond was permissible under S.Ct.Prac.R. 4.01(A)(1),

which permits motions requesting "an order or other relief." Unless some other rule prohibited

Duke's motion, it was plainly permitted by this rule. The burden, then, falls to the appellants to

show that the filing should not have been permitted.

1. Duke did not file a motion for reconsideration in disguise.

The appellants' only theory for striking Duke's motion is that S.Ct.Prac.R. 18.02(B),

limits motions for reconsideration to certain situations, and that Duke's motion is a defacto

motion for reconsideration that does not fit the rule's permitted categories. But this is not true.

Duke is not asking the court to reconsider the same decision twice.
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The Court's initial action concerned appellants' motion to impose a stay. The Court

granted appellants' motion. The present situation is not identical to the first: the second motion is

by a different party (Duke), supported by several altogether new parties (the Utilities, as

intervening appellees), presenting additional arguments and authorities, and requesting different

forms of relief for the first time (Duke requests lifting of the stay; the intervening appellees also

request additional explanation by the Court). Moreover, Duke also faced a circumstance that

demanded clarification: the appellants' motion contained a plain misrepresentation of certain

facts, and that misrepresentation may well have underlain the Court's decision.

If Duke's present motion were denied, and Duke then filed a follow-up motion to lift the

stay, that motion could conceivably be barred by S.Ct.Prac.R. 18.02 (assuming there had been no

underlying change in circumstances). But here, where the first and second motions requested

different forms of relief and were filed and supported by different parties, the Court should step

over the appellants' procedural roadblock and reach the merits.

2. The case cited by the appellants is not on point.

The appellants cite a single authority supporting their interpretation of the Court's rules.

Review of that citation shows that they have failed to support their position.

The appellants cite this Court's decision in 1Vickey v. Rokakis, 131 Ohio St.3d 1527,

2012-Ohio-1935. In Mickey, the Court denied apro se appellant's motion to stay. One week

later, the appellant filed a motion titled (in part) "Motion to Court [for] Reconsideration." The

Court appropriately enough denied the motion, which fell under the express ban of the rule.

Mickey is not on point. To begin with, it does not support the appellants' reconsideration-

in-disguise theory; the appellant in that case expressly asked the Court to "reconsider" an

identical substantive decision in an identical procedural posture. And the facts here are patently

different. Duke (unlike Mickey) has obviously not captioned its motion as one seeking



"reconsideration." Moreover, Duke (unlike Mickey) is not a party who asked once, was denied.,

and is now asking for the same thing again. Again, this is the first time Duke and the Utilities

have sought the requested relief (and explanation) from the Court.

In short, this situation is not governed by S.Ct.Prac.R. 18.02. The motion should not be

stricken.

B. Even if S.Ct.Prac.R. 18.02 applied, the issues presented by Duke's motion are of
immense public importance and should be considered on the merits by the Court.

Finally, even if the rules did apply as appellants argue, the Court should still reach the

merits. The Court plainly has jurisdiction and discretion to consider Duke's motion to lift the

stay or to require an appropriate bond; the appellants do not argue to the contrary. See, e.g., State

v. Hochhausler, 76 Ohio St.3d 455, 464 (1996) ("[i]nherent within a court's jurisdiction, and

essential to the orderly and efficient administration of justice, is the power to grant or deny

stays"). Moreover, for the reasons discussed in Duke's and the Utilities' filings, Duke will not

only suffer irreparable harm if the Court does not grant its motion, but the issues involved here

are of immense public importance and deserve the Court's attention.

The appellants' "reconsideration-in-disguise" theory is unsupported and is not applicable

here. But even if it were, the Court should still reach the merits and either grant Duke's motion

or provide an explanation that will allow the General Assembly, the Commission, and the utility

industry to take appropriate next steps to resolve this situation.

III. CONCLUSION

For the foregoing reasons, the Utilities respectfully request that the Court deny the

appellants' motion to strike.
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