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MEMORANDUM IN SUPPORT

l. The Petitioner is imprisoned pursuant to an indictment process and sentence that

violate double jeopardy, right to trial by jury, and due process. There has been no

conviction of the predicate felony which is an element of this theory of aggravated

murder (Ex. 8).

2. The Petitioner was purportedly indicted on two counts of aggravated robbery on

November 26, 1997, Case No. 97-CR-220 (Ex. 1). The state allegedly indicted the

Petitioner on November 26, 1997 on one count of aggravated murder with prior

calculation and design, Case No 97-CR-221 (Ex. 2). According to this document, at

specification one, the murder was alleged to be committed for the purpose of

escaping.. . aggravated robbery.

3. This separation of "indictments," sending them to two different courts, and

scheduling the trial for the robberies to take place after the murder proceedings (Ex. 3)

put the Petitioner at risk of being tried twice for one offense, violating double jeopardy.

In HARRIS v. OKLAHOMA, 433 U.S. 682 (1977), the Supreme Court ruled that a

state cannot prosecute felony murder and the underlying felony in separate trials; as the

underlying felony was an element of felony murder.

4. The Double Jeopardy Clause protects, not only against "the ultimate legal



consequences of (an adverse) verdict," but also against the mere "risk or hazard" of

twice defending against the same claim. Price v. Georgia, 398 U.S. 323, 331, 90 S. Ct.

1757, 26 L. Ed. 2d 300 (1970). "The 'prohibition is not against being twice punished,

but against being twice put in jeopardy."' Ball v. Unlted States, 163 U S 662, 669, 16 S

Ct. 1192, 41 L. Ed. 300A1 896^. Counsel's performance was deficient for failure to

object to the "indictment" scheme under principles of double jeopardy; and death

sentence after dismissal of predicate felony (Ex.5). Respectively. The prejudice is

imprisonmerit pursuant to a charging document that fails to charge a crime.

5. The elements of the predicate felony were not submitted to the jury (Ex. 6), thus,

the Petitioner is not convicted. Neither the jury's verdict, nor the "Sentencing Opinion"

reflect a finding of guilt on any of the elements of aggravated robbery (Ex. 7). The court

only states that a warrant was found to exist, not that the Petitioner was found to have

committed any robbery. The "indictment" error(s) led to the jury being prevented from

finding the Petitioner not guilty of those elements which would have entitled him to an

acquittal of aggravated murder. Aggravated robbery relates to the elements in the

equation of whether prior calculation and design existed, beyond a reasonable doubt. (Tr.

3099-3101).

6. The "Sentencing Opinion" fails to reflect the dismissal of the aggravated

robberies, nolle prosequi, (Ex. 5). Instead the "Opinion" reflects the court's

misconstruction/misunderstanding of the statutory elements necessary to try or convict

of aggravated murder; it counts a warrant as a non-statutory aggravator (Ex. 7, Pgs. 2,
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4). Thus, it is not a "Final Appealable Order." It is void.

7. In State v. Simpkins, 117 Ohio St. 3d 420, 2008-Ohio-1197, 884 N E 2d 568, the

"Ohio Supreme Court" reiterated that courts do not have authority to substitute different

sentences for what is required by law. The court stressed that when judges disregard

what the law clearly commands, they act without authority, and "such actions are not

mere errors that render a sentence voidable rather than void."

8. This little device (of dividing the charge) allowed the state to avoid its burden of

proving all the elements of the offense to the jury beyond a reasonable doubt, depriving

the Petitioner of his right to a jury trial and not to be convicted unless all the elements

are proven beyond a reasonable doubt. No alleged victim was presented, no alleged

witnesses testified, no date, place, time, property, threats, force, or weapon was

mentioned. Such failure to produce a victim (or witnesses) of any robbery deprived the

Petitioner of his right to confront and cross examine his accuser and compel witnesses in

his favor. Testimony regarding robbery was inadmissible hearsay and counsel was

ineffective for stipulating to an "outstanding warrant." The officer who put together the

"warrant" didn't testify either; such "warrant" testimonial and inadmissible hearsay.

9. A structural error, in and of itself, was committed where there was no instruction

to the jury on the elements of aggravated robbery or reasonable doubt. (Instructions; Tr.

3102-3122). SULLIVAN v. LOUISIANA, 508 U.S. 279. Only the jury has the initial

authority to rerider a determination of guilt, which is the predicate for a judgment of

conviction and sentence. The trial court, of course, is not empowered to enter a judgmentA



of conviction. As the Supreme Court has explained,

in a jury trial the primary finders of fact are the jurors. Their overriding
responsibility is to stand between the accused and a potentially arbitrary or
abusive Government that is in command of the criminal sanction. For this
reason, a trial judge is prohibited from entering a judgment of conviction or
directing the jury to come forward with such a verdict, see Sptirf & Hansen y.
United States, ^156 U.S. 51, 105, 39 L. Ed . 343, 15 S Ct 273 1895 ;
Carpenters u llnated Stcrtes, 330 U.S. 395,408, 91 L. Ed. 973, 67 S. Ct. 775
(1947), ... The trial judge is thereby barred from attempting to override or
interfere with the jurors' independent judgment in a manner contrary to the
interests of the accused.

United Stert^.̂ s v. .3lartin Linen SqppIy Co, 430 i1 S 564. 572-73, 51 L Ed. 2d 642, 97

S. Ct. 1349 (1977).

10. "Appellate counsels" have erroneously proceeded as if there's been a conviction

on the elements of "aggravated robbery," as opposed to an acquittal. (Ex. 5) The

Petitioner could not be convicted/sentenced for charges that did not exist. Under Ohio

law, a nolle prosequa amounts to an acquittal. A nolle prosequi completely terminates a

prosecution. The mere fact that the charges could be dismissed by "Judge Mackey," in

Case No. 97-CR220, is proof that they weren't before "Judge Vettel," in case No. 97-CR-

221. Vettel is the one who sent the case to Mackey instead of himself, in an apparent

"misunderstanding" of what was statutorily necessary to convict under this particular

theory of aggravated murder.

11. Such acquittal cannot be reviewed without violating the Double Jeopardy Clause.

The United States Supreme Court has held that a judicial acquittal premised upon a

"misconstruction" of a criminal statute is an acquittal on the merits that bars retrial.

t



There is no meaningful constitutional distinction between a trial court's

"misconstruction" of a statute and its erroneous addition of a statutory element,

EVANS v. MICHIGAN, 133 S.Ct. 1069 (2013).

12. A court of appeals has no jurisdiction over orders that are not final and appealable,

Section 3(B)(2), Article IV, Ohio Constitution .

13. Given that state of the case, there have been no appeal(s) to satisfy the exhaustion

requirements under AEDPA, and this case must be remanded to the "trial court" with an

order to dismiss due to lack of jurisdiction to try, convict pursuant to the indictment/

instruction/ nolle prosequi errors. Or simply enter an order granting relief under the

principles of Double Jeopardy, Collateral estoppel.

14. Post-conviction counsel should have sought relief under principles of Collateral

estoppel and Double Jeopardy. If they were never provided the documents in time

because they weren't a part of case no. 97-CR-221, the state is at fault for the failure to

develop the record. Post-conviction counsel filed for discovery and an evidentiary

hearing which was denied. Apparrently, post-conviction counsel only came into

possession of the documents regarding the dismissal in after the Appellant requested

paperwork regarding the disposition of that case.

15. Only the jury (or judge sitting as a trier of fact) has the initial authority to render a

determination of guilt, which is the predicate for a judgment of conviction and sentence.

Although an appellate court may affirm, modify or reverse a judgment of conviction, it

lacks the authority to impose a judgment of conviction in the first instance. There is no
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jury verdict of guilt of all the necessary elements because there is no verdict of guilt on

any robbery. The "Ohio Supreme Court" imposed one. See State v. Jones, 91 Ohio St.

3d at 347-348.

16. Those aggravated robberies were elements of the "offense" for which he is

purported to be imprisoned. The lack of indictment, poof, instruction on them in the

Vettel court prevent conviction, and dismissal, nolle prosequi, in the Mackey court

amounts to an acquittal on those elements. Thus a judgment of conviction, based, in part,

on those elements, is void.

17. An. appeal or review of the dismissal of the aggravated robberies used as an

eligibility factor cannot take place without violating the double jeopardy clause, Green

v. United States, 355 U.S. 184 (1957).

18. When a nolle prosequi was entered into the record, June 9`h, any aggravated

robbery charges ceased to exist. The jury had been sworn in the murder proceedings

where aggravated robberies were purported to be the u ose of the murder;

Specification one. (Ex. 2) The court of Vettel could not convict the Appellant on an

"indictment" that was before the court of Mackey. Nor could the Vettel court sentence

the Petitioner pursuant to charges that were dismissed. Nor could the state court affirm a

verdict the jury never entered, PRESNELL v. GEORGIA, 439 U.S. 14; SULLIVAN v .

LOUISIANA , 508 U.S. 279. See State v. Jones, 91 Ohio St. 3d at 347-348 and Jones v.

Bradshaw, 489 F. Supp. 2d 786 grounds for relief 9 and 30, at 824-828. The Petitioner is

also asserting the judgment of the district court is void and that the integrity of the

6



proceedings were impugned because of the failures of all counsels to recognize the

errors outlined in this motion. The jurisdictional basis does not exist under §2254.

19. The court, state, "Trial" and "appellate" counsels have proceeded based upon

misunderstandings (or misconstruction) of the law, and have thus deprived the Petitioner

of Due Process, effective assistance of counsel in all proceedings, trial by jury, and

meaningful appellate review of these errors (among others).

STATEMENT OF FACTS

20. The Petitioner incorporates, by reference, paragraphs 1-19, as if fully rewritten

herein. The Ashtabula County Court of Common Pleas presided over by Ronald W.

Vettel, did not acquire jurisdiction to try or convict the Petitioner for any crime due to

the failure of the "indictment" in case no 97-CR-221 to allege all the elements necessary

to charge the offense of aggravated murder with prior calculation and design.

21. Namely, aggravated robbery, mentioned in specification one. It (case no. 97-CR-

220) was not before Vettel's court, not within his jurisdiction. The robbery

"indictment(s)" were sent to the court of Alfred W. Mackey. Both courts could not,

simultaneously, have subject-matter jurisdiction over the aggravated robbery charges.

Mackey's court had jurisdiction over those charges, by the Vettel's!state error. For two

courts to have the ability to convict and sentence for the same offense would,

necessarily, violate double jeopardy principles.
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22. The Petitioner was purportedly indicted on two counts of aggravated robbery on

November 26, 1997. (Ex. 1). The state allegedly indicted the Petitioner on November 26,

1997 on one count of aggravated murder with prior calculation and design (Ex. 2).

23. Each alleged indictment was sent to a different court (Ex. 3). This was error,

HARRIS v. OKLAHOMA, 433 U.S . 682 (1977). This error resulted in a failure to

charge all the elements of aggravated murder with prior calculation and design in the

"aggravated murder indictment." See State v. Colon, 118 Ohio St. 3d 26; 2008-Ohio-

1624, 885 N.E. 2d 917, 2008 Ohio LEXIS 874. The error was structural. This error also

resulted in a lack of notice, lack of proof or defense, failure to instruct, dismissal, nolle

prosequi, of the aggravated robbery charges prior to entry of a"Final Appealable Order"

in the aggravated murder proceedings. Such dismissal, nolle prosequi, amounts to an

acquittal of the elements necessary to convict of aggravated murder with prior

calculation and design. IN RE GOLIB (1955), 99 Ohio App 88,130 N E 2d 855

24. Such acquittal cannot be reviewed without violating the Double Jeopardy Clause.

The United States Supreme Court has held that a judicial acquittal premised upon a

"misconstruction" of a criminal statute is an acquittal on the merits that bars retrial.

There is no meaningful constitutional distinction between a trial court's

"misconstruction" of a statute and its erroneous addition of a statutory element, and a

midtrial acquittal in those circumstances is an acquittal for double jeopardy purposes as

well, EVANS v. MICHIGAN, 133 S Ct 1069 (2013).

25. The Court has previously held that a judicial acquittal premised upon a

^



"misconstruction" of a criminal statute is an "acquittal on the merits . . . [that] bars

retrial." Arizona v. Runzsey, 467 U. 5 203, 211, 104 SCt 2305, 81 L, Ed . 2d 164

(1984 ) . An acquittal is unreviewable whether a judge directs a jury to return a verdict of

acquittal, e.g., Fong F®o, 369 iT S, at 143, 82 SCt 671, 7 I, Ed 2d 629, or forgoes

that formality by entering a judgment of acquittal herself. See Smath v. Massachusetts,

543 U. S. 462, 467-468, 125 S . Ct 1129, 160 L Ed 2d 914 (2005) (collecting cases).

And an acquittal precludes retrial even if it is premised upon an erroneous decision to

exclude evidence, Sanabria v. Unitecl,States, 437 U. S. 54, 68-69, 78, 98 S Ct 2170, 57

L. Ed. 2d 43 1978 ; a mistaken understanding of what evidence would suffice to

sustain a conviction, Smith, 543 U. S., at 473, 125 S. Ct. 1129, 160 L. Ed. 2d 914; or a

"misconstruction of the statute" defining the requirements to convict, Rumsey 467 IJ.

S., at 203, 211, 104 S. Ct. 2305, 81 L. Ed . 2d 164, cf. Smalis v. Pennsylvanda, 476 C1

S. 140, 144-145, n. 7, 106 S. Ct. 1745, 90 L. Ed . 2d 116 (1986). In all these

circumstances, "the fact that the acquittal may result from erroneous evidentiary rulings

or erroneous interpretations of governing legal principles affects the accuracy of that

determination, but it does not alter its essential character." United States v. ScattL437 17

S. 82, 98, 98 S. +C't. 2187, 57 L Ed 2d 65 (1978) (internal quotation marks and citation

omitted). But if the prosecution has not yet obtained a conviction, further proceedings to

secure one are impermissible: "[S]ubjecting the defendant to postacquittal factfmding

proceedings going to guilt or innocence violates the Doub+le .Teopardy Clause." Smalis

v. Pennsvlvania, 476 U.S. 140, 145, 90 lL Ed 2d 116,106 S Ct 1745 (1946). Smalis

q



squarely held, not that further factfinding proceedings were barred because there had

been an appeal, but that appeal was barred because further factfinding proceedings

before the trial judge (the factfinder who had pronounced the acquittal) were

impermissible. 476 U.S., at 145, 90 L. Ed. 2d 116, 106 S. Ct. 1745.

26. It is statutorily mandated that a finding of the offense of aggravated robbery,

beyond a reasonable doubt, is a necessary predicate of proving the Petitioner possessed

the requisite mens rea of prior calculation and design. Since the Petitioner was not

charged in the murder indictment with committing aggravated robbery, the indictment

was insufficient to charge an offense.

27. Prior calculation and design is the element which distinguishes between guilt and

innocence of aggravated murder. Plus, "Prior calculation and design" means that the

taurpose ...was reached by a definite process of reasoning in advance. ..(Tr. 3100)

Absent any aggravated robbery, there is no pu ose. There is no definite process of

reasonin^ ... in advance. There is no prior calculation and design, no killing for the

purpose of escaping . . . aggravated robbery. Hence, the Petitioner is not guilty of

aggravated murder.

28. The dividing of the charges error also constituted a lack of notice. A kind of fraud.

The Petitioner did not have notice he had to defend against aggravated robbery in his

aggravated murder proceedings because that charge was sent to a different court and

scheduled to take place after the murder proceedings (Ex. 4).

t C)



29. In the murder proceedings, no victim of robbery was presented, no witnesses

testified (in violation of Appellant's Confrontation, Cross-Examination Rights), no items

were alleged/specified to have been taken, no date, time, or venue was mentioned, and

no instruction on the elements of aggravated robbery were ever mentioned to the jury.

Nor was the Petitioner provided the requested Bill of Particulars. Counsel was

constitutionally deficient for stipulating to a "warrant," which was inadmissible hearsay,

without consultation or consent from the Appellant.

30. The Petitioner was denied counsel and counsel of choice. Appointed counsel's

performance was deficient for failing to challenge the separate indictments as violative

of Double Jeopardy; for stipulating to a "warrant" that was invalid and hearsay,

respectively; failing to move for a Rule 29 Motion for Acquittal based on the Principles

outlined in this motion, as the elements necessary for the jury to find guilt were not

charged in the "indictment;" and failing to argue to the jury that they could not find guilt

without finding the Appellant had committed an aggravated robbery and pointing out

that absolutely no one offered any evidence beyond a reasonable doubt that an

aggravated robbery ever took place, much less that the Appellant committed it

31. The prejudice is that the Petitioner is wrongfully imprisoned based upon the state's

structural error(s), and the court's failure to give effect to the dismissal of aggravated

robbery charges. Appellate counsel were ineffective for not recognizing errors under

Double Jeopardy, APPRENDI v. NEW JERSEY, 530 U .S . and SULLIVAN v.

LOUISIANA, 508 U.S. 279 .

l I



32. Since the judgment of conviction was void, no appellate court has had, nor could

acquire, jurisdiction. A court of appeals has no jurisdiction over orders that are not final

and appealable, Sefition 3(B)(2)g Article IV, Ohio Constitution.

33. It was violative of Double Jeopardy to divide the elements into two "indictments,"

placing the Petitioner at risk of two prosecutions for one charge. It was violative of

Petitioner's right to notice, Due Process, and trial by jury to fail to include all the

elements of aggravated robbery in the aggravated murder "indictment," failure to

produce a bill of particulars, fail to offer proof of any elements of aggravated robbery,

and failure to instruct the jury on the elements of aggravated robbery. It was violative of

Double Jeopardy for sentence to be imposed which failed to take into account the

dismissal of aggravated robberies; it was violative of Double Jeopardy and Due Process

for review/appeal to take place without effect and force being given to the dismissal of

any aggravated robbery charges.

34. This court must remand to Vettel's court to dismiss the charges due to judicial

acquittal of elements of the offense. The state had a full and fair opportunity to properly

indict and convict the Petitioner. It erroneously decided not to. The state elected to make

two indictments and ask for dismissal of one all of its own accord. This court should

order the state to unconditionally release the prisoner, as anything other than that would

be a relitigation of the judicial acquittal, which the state is collaterally estopped from.

,11
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CLAIM FOR RELIEF 1.

THE STATE VIOLATED THE DOUBLE JEOPARDY CLAUSE WHEN IT
FAILED TO SEEK ONE INDICTMENT FOR FELONY-MURDER AND THE
UNDERLYING FELONY, DIVIDING THE "INDICTMENT" OF AGGRAVATED
MURDER INTO AGGRAVATED MURDER AND AGGRAVATED ROBBERIES,
SENDING THEM TO TWO DIFFERENT COURTS, WHERE AGGRAVATED
ROBBERIES WERE DISMISSED, NOLLE PROSEQUI, PRIOR TO SENTENCE
WHICH AMOUNTS TO AN ACQUITTAL RESULTING IN A VOID
J UDGMENT.

35. The Petitioner incorporates, by reference, paragraphs 1-34, as if fully rewritten

herein. The aggravated robbery "indictment" was sent to the court of Alfred Mackey

And dismissed nolle prosequz. (Ex.5) There is no felony-murder without the felony.

36. This action is commenced to give effect to the Double Jeopardy protections. The

Petitioner has been judicially acquitted, he has not been found guilty of the necessary

elements which make up the purported offense. His incarceration is therefore illegal.

37. The Sixth Amendment to the United States Constitution requires that an accused

"be informed of the nature and cause of the accusation." U.S. Const. amend. VI. The

object of the indictment is, first, to fuinish the accused with such. a description of the

charge against him as will enable him to make his defence, and avail himself of his

conviction or acquittal for protection against a further prosecution for the same cause;



and, second, to inforin the court of the facts alleged, so that it may decide whether they

are sufficient in law to support a conviction, if one should be had. For this, facts are to

be stated, not conclusions of law alone. A crime is made up of acts and intent; and these

must be set forth in the indictment, with reasonable particularity of time, place, and

circumstances. U.S. v. CRLTIKSHANK, 92 U.S. 542, 558, 23 L. Ed. M&(1875.

38. The Petitioner contends that both courts, in this case, could not have concurrent

jurisdiction of the subject-matter•, aggravated robbery. Such concept, per se, violates

Double Jeopardy. The "Ohio Supreme" court has held that, "subject-matter jurisdiction

is conferred on courts, rather than on judges." BARNES v. ITNIV. HE3SPS. OF

CI.,EVELAIVD, 119 Ohio St.3d 173, 2008 Ohio 3344, 893 N .E .2d 1421d. at 29.

39. Court records show that "Judge Ronald W. Vettel" sent Case No. 97 CR 220

(aggravated robbery) to the court of Alfred W. Mackey; and sent Case No. 97 CR 221,

"aggravated murder," to the court of Ronald W. Vettel, (Ex. 3, Dec. 4, 1997 judgment

entries by Ronald Vettel). Vettel deprived his court of jurisdiction over the aggravated

robbery charges mentioned in specification one and, therefore, of material elements of

aggravated murder with prior calculation and design.

40. The state legislature has mandated that for the purposes of charging a person with

aggravated murder the term "committed by the defendant" means the state bears the

burden of proving beyond a reasonable doubt that the defendant, in fact, committed

some "other offense." Without the jury being instructed to find, or how to find, whether

any aggravated robbery actually occurred, there cannot be proof, in law or fact, beyond a

I



reasonable doubt, that there was a killing for the purpose of . . . escaping aggravated

robbery. A warrant is not a statutory eligibility factor which can permit a conviction of a

capital offense.

41. The state and court apparently proceeded upon the erroneous premise that the jury

could find the Petitioner guilty of aggravated murder with prior calculation and design

(killing to escape some other offense) if it presented evidence a warrant existed for that

other offense. See "Appellee's Merit Brief," in "case no. 98-1483," Pgs. 55, 57 where

the state asserts that a warrant is all that is needed to convict:

Pg. 55, "This warrant served as the basis for appellant's conviction on the R.C. 2929.04
(A)(3) specification, which indicated that Glover's murder was committed for the
purpose of escaping detection, apprehension, trial or punishment for another offense
committed by appellant, namely, the aggravated robbery charge upon which the
warrant was issued."

Pg. 57, "This warrant was the only "proof' needed to support appellant's conviction for
agwavated murder "committed for the purpose of escaping detection, apprehension,
trial, or punishment" for the aggravated (sic) burglary charge."

42. Yet, the court repeatedly told the jury a warrant was not evidence. An offense is

not an "offense," "committed by the defendant" unless it has been found to have been

committed by the defendant beyond a reasonable doubt by the trier of fact. Crime not

charged cannot be found in a court, counted as a conviction. PRESNELL v.

GEORGIA, 439 U.S. 14; MULLANEY v. WILBUR, 421 U.S 684; IN RE

WINSHIP, 397 U.S. 358, 364; JACKSON v. VIRGINIA, 443 U S 307 . See void

judgment "affirming" void judgment, at State v. Jones, 91 Ohio St. 3d at 347-348:



"Appellant's interpretation of R.C. 2929.04(A)(3) is consistent with both the statute's
plain language and established constitutional law. R.C. 2929.04(A) plainly states that all
of the aggravating circumstances listed therein, including that contained in subsection
(A)(3), must be proven beyond a reasonable doubt. Indeed, conviction under any lesser
standard of proof would be inconsistent with the Due Process Clause of the Fourteenth
Amendment to the United States Constitution. It is axiomatic that the state must prove
each and every element of an offense beyond a reasonable [*348] doubt. See Jackson v.
Vir inia (1979), 443 U.S 307, 99 S Ct 2781, 61 Iu. Ed. 2d 560; In re NVinsl^i^(1970^
397 U.S. 358, 90 S. Ct. 1068,25 L. Ed. 2d 368. We find that the defendant's commission
of the prior offense constitutes an essential element of the R.C. 2929.04(A)(3)
specification. Had the General Assembly intended that the death penalty be applied to
those who simply attempt to avoid apprehension on a warrant, it would not have
included the words "committed by the offender.""

(italics added.) The judgment is void. The court "affirmed" a verdict that did not exist.

(Ex. 8)

43. An extra-judicial confession, is not sufficient without other evidence of the

co&pus dedicti. KERCHEVAL v. UNITED STATES (I927), 274 U S 220,223 , 47

S.Ct. 582, 71 L.Ed. 1009. See "Sentencing Opinion" (Ex. 7) at pgs 2, 4 stating that the

jury/court found a warrant, not actual commission of any elements of aggravated

robbery. The "Ohio Supreme" court is the first entity to find the Petitioner guilty of

"robbery." Not aggravated robbery as mentioned in Specification I and separate

"indictment."

44. Robbery and aggravated robbery are two distinct offenses. Note how the supposed

Jackson analysis makes no "exp].icit reference" to the elements of aggravated robbery. A

reviewing cout-t may not convict a person of a crime. SULLIVAN v. LOUISIANA, 508



U.S. 279.

45. By statute, it was mandatory that a jury find the Petitioner committed an

aggravated robbery in order to find that the Petitioner committed an aggravated murder

for the purpose of escaping ... aggravated robbery, and purpose relates to the elements

of prior calculation and design in the state's theory; otherwise, what would the prior

calculation and design be? The jury could riot (and did not) do that without an

instruction on the elements of aggravated. robbery. SULLIVAN v. LOUISIANA, 508

U.S. 279.

46. "'There can be no trial, conviction, or punishment for a crime without a formal and

sufficient accusation. In the absence thereof the court acquires no jurisdiction whatever,

and if it assumes jurisdiction, a trial and conviction are a nullity. ***,"' STEWART v.

STATE (1932), 41 Ohio App. 35 1, at 353-354.

47. In this case, the state's choice to divide the charges created a structural defect in

the trial mechanism which deprived the court of subject-matter jurisdiction. "The issue

of subject-matter jurisdiction cannot be waived or forfeited and can be raised at any

time." STATE v. I3ESS, 5th Dist. No. C-110700, 2012 Ohio 3333.

48. Failure to include any of those elements in the indictment, trial proceedings, and

instructions rendered the proceedings a nullity, fatal to the attempted charge and

sentence. The dismissal, nolle prosequi, cannot be reviewed. It must be given force and

effect. Aggravated robbery was the causa sine qua non of the theory.

49. The aggravated robberies "indictment" was dismissed, nolle proseyui, by the

^



court of Alfred Mackey, June 9t'' 1998, (Ex.5), two days before the "Sentencing Opinion

of the Court," by "Judge Vettel" stamped as "Final Appealable Order," June 1 lt' (Ex.6).

50. The jury was never instructed on elements of aggravated robbery. (Ex. 6; Tr.

3102-3122, Specifically, 3105, 3108, 3109). An appellate court may not add the

elements not submitted to, nor found by the jury; the wrong entity would find the

appellant guilty, affirming a hypothetical verdict that was not, in fact, rendered.

SULLIVAN v. LOUISIANA, 508 U S 279. This kind of error is not amenable to

harmless error analysis. It is axiomatic that a conviction upon a charge not made or upon

a charge not tried constitutes a denial of due process. COLE v. ARKANSAS, 333 U S

196, 201s PRESNELL v. GEORGIA, 439 U S 14.

52. There is no "final appealable order" in this case because Vettel's court based its

sentence on a constitutional misconstruction of what is required to permit a

conviction/sentence under the aggravated murder statutes under the United States

Constitution, and Ohio death penalty statutes. Such judgments were based upon

elements that were not submitted to the jury, not before Vettel's court, not proven beyond

a reasonable doubt, elements that were dismissed, legally non-existent. Such judgment

is void.

53. A prosecution ended by a nolle prosequi has the same effect as one ended by an

acquittal. IN RE GOLIB (1955), 99 Ohio App 88, 130 N E 2e1 855; GREEN v.

United States 355 U.S. 1 84 (1957), Since nolle prossed chai p-e did not exist, as such,

therefore wasn't appeal[able] or revers[ab1e]; BURKS v. U S 437 U S 1(1978);



WILSON v. MEYER, 665 F.2d 118; Nolleprosequi literally means "to be unwilling to

prosecute," AL-HAKIM v. ROBERTS, 2009 U.S. Dist. LEXIS 59400; STATE v.

BOWERS, 1977 Ohio App. LEXIS 8426; STATE v. EUBANK, 2012 Ohio 3512;

MOUNT v. STATE, 14 OHIO 295 (18461 A nolle prosequi cannot be entered by the

state without operating as an acquittal to the accused; STATE v. EBERHARDT (1978j

56 Ohio App. 2D 193. Nolle prosequi is a withdrawal of indictment; CITY OF

COLUMBUS v. STIRES; BERMAN v. U S 302 U S 211, 212; HART v. BIRKETT,

2012 U.S. Dist. LEXIS 184174. Any action taken subsequent to the filing of the nolle

prosequi is a nullity; STATE EX REL. WILLACY v. SMITH (1997), 78 Ohio St . 3d

47, 51; STATE EX REL. LITTY v. LESKOVYANSKY (1996), 77 Ohio St . 3d 97,

98; STATE EX REL. HANLEY v ROBERTS (1985), 17 Ohio St . 3d 1, 4, A court of

record speaks only through its j ournal and not by oral pronouncement or mere written

minute or memorandum; STATE EX REL. ROGERS v. McGEE BROWN, 80 Ohio

St. 3d 408, 410; STATE EX REL. WHITE v JUNKIN, 80 Ohio St 3d 335, 336;

SANDER v. OHIO, 365 F. SUPP . 1251; MALONEY v. MAXWELL (1962), 176

Ohio St. 84, 87; STATE v. SUTTON (1979), 64 Ohio App . 105, Once an

indictment is nolled, the court loses jurisdiction; STATE v. BROWN (1981), 2 Ohio

App. 3d 400; STATE EX REL FLYNT v DINKELEACKER, 156 Ohio App . 3d

595; STATE EX REL. ENYART v. O'NEILL, 71 Ohio St. 3d 655, 656; STATE EX

REL. FOGLE v. STEINER , 74 Ohio St. 3d 158 161 • DOYLE v. STATE 17 Ohio

222; STATE v. MANNS, 2012 OHIO 234; STATE v. 2012 OHIO 3518;

^q



STATE EX REL. DAVIS v. CUYAHOGA CTY. COURT OF COMMON PLEAS

127 Ohio St. 3d 29; STATE v. BAKER, 119 Ohio St . 3d 197, A court of appeals has no

jurisdiction over orders that are not final and appealable. Section 3(B)(2), Article IV,

Ohio Constitution.

54. The Petitioner cannot, then, be re-prosecuted under a new indictment which

includes the aggravated robbery. KLOPFER v. NORTH C.AROLINA 1967), 386 U S

213, 87 S. Ct. 988, 18 L. Ed. 2D 1. Or re-prosecuted at all, EVANS v. MICHIGAN,

133 S.Ct. 1069 (2013). No appellate court has had, nor could acquire, jurisdiction. This

court must remand to the "trial court" to dismiss the "indictment" due to Double

Jeopardy. Or itself order the case dismissed and the Petitioner released.

55. The state's request for dismissal, nolle prosequi; is an admission that it has not

prosecuted nor convicted the Petitioner for aggravated robbery. (Ex.5) The state is

bound by such admission. GERRICK v. GORSUCH, 172 Ohio St. 417. The court's

judgment of dismissal is the law of the case. Dismissal/acquittal cannot be appealed

without violating double jeopardy. See BIES v. BAGLEY, 519 F.3d 324 (2008I

56. In HARRIS v. OKLAHOMA, 433 U.S . 682 (1977), the United States Supreme

Court held: to prove felony murder, "it was necessary for all the ingredients of the

underlying felony" to be proved. 433 U.S. at 682-683. "A jury is presumed to follow its

instructions." Weeks v. Angelone 528 U S 225, 234, 120 S. Ct. 727, 145 L Ed. 2d 727

(2000). The Supreme Court has described its per curiam in Harris as standing for the

proposition that, for double jeopardy purposes, "the crime generally described as felony

in



murder" is not "a separate offense distinct from its various elements." Illanoes v Vtrele,

44 7 U.S. 410, 420m421, 65 L. Ed: 2d 228L 100 SCt 2260 (198O

57. The fundamental nature of Double Jeopardy is manifested by its explicit extension

to situations where an acquittal is "based upon an egregiously erroneous foundation."

F®ng Foo v. Unitecl Statesg 369 l1 S 141, 143 (1962^, see Greeaa v. Ilnitecl States, 355

U.S. 184, 188 ( 1957). In Fong Foo the Court of Appeals held that the District Court had

erred in various rulings and lacked power to direct a verdict of acquittal before the

Government rested its case. The Supreme Court accepted the Court of Appeals' holding

that the District Court had erred, but nevertheless found that the Double Jeopardy Clause

was "violated when the Court of Appeals set aside the judgment of acquittal and directed

that petitioners be tried again for the same offense." 369 U.S., at 143. Thus when a

defendant has been acquitted at trial he may not be retried on the same offense, even if

the legal rulings underlying the acquittal were erroneous.

58. The double ieopardy clause of the Fifth Amendment is not such a fragile

guarantee that prosecutors can avoid its limitations by the simple expedient of dividing a

single crime into a series of temporal or spatial units.

59. The Petitioner has not had a trial by jury, he has been judicially acquitted of

elements of the underlying felony in the felony-murder charge, thus, he is not

convicted. The proper remedy is immediate, unconditional release and dismissal of the

"indictment" with prosecution being barred due to double jeopardy.



CERTIFICATE OF SERVICE

I hereby certify that a copy of this motion for Relief was sent by regular U.S. mail

to Ashtabula County prosecutor, Nicholas Iarooci, this ` ciapy of May, 2014, at

25 W. Jefferson St., Jefferson, Ohio 44047.

^

OT;/

^;;



^ .^

IN RE: CHANGE OF NAME OF

PROBATE COURT OF ROSS COUNTY, OHIO

"Odraya Genaro Oones,P

(Present Name)

TO Mallk Allah-IJ--Akbar

(Name Requested)

Case No. 2014CNC>05

JUDGMENT ENTRY - CHANGE OF NAME OF ADULT

On

^ . f
^ _ .^, _ . ,.. .. . ^^ ,. .,^

an application for change of narne was heard by this

Court. The Court finds that proper notice of the application and hearing date was given by one

publication in a newspaper of general circulation in this county at least thirty days prior to the hearing

on the application. The Court further finds that reasonable and proper cause exists for changing the

riame.

The Court further finds that the applicant's complete name at birth was i `Odraye Genaro Oones it

applicant's date of birth was q°

and the place of birth was Ashtabaula Ashtabula Oh
City County State

Therefore, it is ORDERED the name of "Odraye Genaro 7ones 1'

be changed to Malik Allah-U-Akbar ^

Probate Judge

CERTIFICATE OF JUDGMENT ENTRY

The above Judgment Entry - Change of Name of Adult is a true copy of the original kept by me

as custodian of the records of this Court.

Probate Ju - Clerk

eputy Clerk

APR 1 5 rJ94
Date

FORM 21.1 - JUDGMENT ENTRY - CHANGE OF NAME OF AQULT 11/1/00



CASE NO. 97-CR-DIRECT

1997 GRAND JURy
SEPTEMBER SESSION, NOVEMBER RECALL, SPECIAL SESSION

COMMON PLEAS COURT
Ashtabula County, Ohio

THE. STATE OF OHIO

Vg.

ODRAYE G. JONES

INDICTMENT FOR:

2,^.°

. `^

:r -•'^-'.

AGGRAVATED ROBBERY (TWO COUNTS) ( .F-1) (w/spec.)

rn

C.0

• • C:.^; .

A TRUE BILL ^' '° J-' L^3 :'
t, ^`7, •^^:^ t , N ^^

^(`• t^? ^'; {,J^ ®

S USAN E. GOLEN
GRAND JURY FOREMAN

THOMAS L. SAI2'TINI
PROSECUTING ATTO RNE^.r



1NDgC NT - TWO COUNTS

STATE OF OHIO )

) SS.
COUNTY OF AS1iTABUI,A ) CASE NO.- DIRECT

STATE OF t3I3I0 VS. IIDRA'YE G. JONES

Of the September Term, November Recall, Special Session, November 25, 1997:

THE JURORS OF THE ASHTABULA COUNTY GRAND JURY of the State of Ohio

on their oaths, in the name and by the authority of the State of Ohio, do find and present that:

COUNT O1VE

On or about the 18th day of October, 1997, in the City of Ashtabula, Ashtabula
County, Ohio, one ODRAYE G. JONES did, in attempting or committing a theft
offense, as defmed in section. 2913.01 of the Revised Code, or in fleeing
immediately after the attempt or.offense did have a deadly weapon, as defined in
section 2923.11 of the Revised Code, on or about his person or under his control
and did display the weapon, brandish it, indicate that he possessed it, or used said
weapon.

Specification I of Count One: The Grand Jury further finds an.d specifies that ODRAYE G.
JONES had a firearm on or about his person or under his control while committing this offense
and displayed the firearm, brandished the firearm, indicated that he possessed the firearm, or used
it to facilitate the offense in violation of Section 2941.145 of the Ohio Revised Code.

This act, to-wit: Aggravated Robbery, with a three (3) year firearm specification,
constitutes a Felony of the First degree, contrary to and in violatioxi of the Ohio Revised Code,
Title 29, §2911.01, and against the peace and dignity of the State of Ohio.

COUNT TWO

On or about the. 8th day of November, 1997, in the City of Ashtabula, Ashtabula
County, Ohio, one ODRAYE G. JONES did, in attempting or committing a theft
offense, as defined in section 2913.01 of the Revised Code, or in fleeing

Indictment Page 1



immediately aftei- the attempt or offense did have a deadly weapon, as defined in
section 2923.11 of the Revised Code, oil or about his person or under his control
and did display the weapon, brandish it, indicate that he possessed it, or used said
weapon.

Specificatrmn 1 of Count Two: The Grand Jury further finds and specifies that ODRAYE G.
JONES had a firearm on or about his person or under his control while committing this offense
and displayed the firearm, brandished the firearm, indicated that he possessed the firearm, or used
it to facilitate the offense in violation of Section 2941.145 of the Ohio Revised Code.

This act, to-wit: Aggravated Robbery, with a three (3) year firearm', specifcation,
constitutes a Felony of the First degree, contrary to and in violation of the Ohio R^vised Code,Title 29, §2911.01, and against the peace and dignity of the State of Ohio.

. ^,

RESPECTFULLY SUBMITTE:DD,\

OlVIASML..SARTIM, 0001937
PROSECUTING ATTORNEY

Indictmerit Page 2



v • ,4 • r

CASE NO. 97-CR-DIRECT

^

1997 GRAND TURY
SEPTEMBER SESSION, NOVEMBER RECALL, SPECIAL SESSION

COMMON PLEAS COURT
Ashtabula County, Ohio

TI-IE, STA'I'E OF OHIO

vs.

ODRAYE G. JONES

INDICTMENT FOR:

AGGRAVATED MURDER rv/specs

Lo-. ^
Cn

^
r" ., ^►
c ;- W

...' ®

A TRUE BILL

SUSAN E. GOLEN
GRAND JURY FOREMAN

THOMAS L. SARTINI
PROSECUTING ATTORNEY
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INDICTMENT - ONE COUNT

STATE OF OHIO )
) SS.

COUNTY OF ASHTABULA ) CASE NO.- DIRECT

STATE OF OHIO VS. ODIZA^.'E G. JONES

Of the September Term, November Recall, Special Session, November 25, 1997:

THE JURORS OF THE ASHTABULA COUNTY GRAND JURY of the State of Ohio

on their oaths, in the name and .by the authority of the State of Ohio, do find and present that:

COULT ONE

On or about the 17th day of November, 1997 in the City of Ashtabula, Ashtabula
County, Ohio, one ODRAYE G. JONES did, purposely and with prior calculation
and design, cause the death of another, to wit: William D. Glover, Jr., a peace
officer, in violation of Section 2903.01 (A) of the Ohio Revised Code and against
the peace and dignity of the State of Ohio.

Specification 1 of Count One: The Grand Jury further finds and specifies that the offense
was committed for the purpose of escaping detection, apprehension, trial, or punishment of
another offense committed by the defendant, to wit; aggravated robbery, an aggravating
circumstance as specified in Section 2929.04 (A) (3) of the Ohio Revised Codeo

Specification. 2 of Count One: The Grand Jury further finds and specifies that the victim
of the offense, William D. Glover, Jr., was a peace officer, as defined in Section 2935.01 of the
Ohio Revised Code whom the defendant had reasonable cause to know or knew to be such and
at the time of the offense the victim, William D. Glover Jr. , was engaged in his duties as a peace
officer, an aggravating circumstance as specified in Section 2929.04 (A) (6) of the Ohio Revised
Code.

Indictment Page 1



. . . • b . .

Specification 3 of Count One: The Grand Jury further finds and specifies that ODRAYE
G. JONES had reasonable cause to know or knew William D. Glover, Jr., was a peace officer
as defined in Section 2935.01 of the Ohio Revised Code, and that it was Odraye G. Jones'
specific purpose to kill a peace officer at the time of the offense, an aggravating circumstance
as specified in Section 2929.04 (A) (6) of the Ohio Revised Code.

Specification 4 of Count One: The Grand Jury further finds and specifies that OI)RAYE
G. JONES had a firearm on or about his person or under his control while committing this
offense and displayed the firearm, brandished the firearm, indicated that he possessed the firearm,
or used it to facilitate the offense in violation of Section 2941.145 of the Ohio Revised Code.

This offense constitutes the crime of A^a avated Murder with specifications, an offense
for which the Death Penalty may be imposed, with a Three Year Firearm Specification, in such
case made and provided and against the dignity of the State of Ohio.

RESPECTp'ULLY SUBMITTED,

THOMAS L. SARTINI, 0001937
PROSECUTING ATTORNEY

Indictment Page 2
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IN THE COURT OF COMI+tCN PLEAS

ASgiTABLTLA COUNTY, OHIO., . .^ ^' ..

._ J1^1^ ^'^*^TE, . i7F C^HI®,^ . ., .. ^ 1

Plaintiff, ) CASE O. 97-CR-220
-vs- ,

^ ) ,?UDC1^RFtovT ^+ASmr:^.
CaClRAY E G G. JONES, ^

Defendant. ^J

This 3rd
day of December, 1997, came Prosecuting Attorney

Thomas L. Sartini and Assistant Prosecuting Attorney Ariana

Tarighati; and also came the defendant, Odraye C. Jones,

under"warrant heretafore issued on an anda.ctment charging

under' each of Counts ane and Two the offenses of Agqravated

Robbery, with specifications, in violation of R.C. 2911.01, the

same being felonies of the first degree.

Whereupon, the Court explained to the defendant the

nature of the charges and provided an explanation of his rights

pursuant to Criminal Rule 10.

The Court determined that the defendant, Odraye G. Jones,

was an indigent person and appointed Marc B. Minor and Andrew J.

Love of the State Public Defender's Office as counsel for the

defendant for arraignment purposes only. With said counsel

present in court, the defendant was thereupon arraigned. The

Court further appointed David L. Doughten as trial counsel'of

record for the defendant in this case.

A copy of the indictment having been furnished the

0Qx4
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Case No. 97®CR-220k °-2_ Decemberf.^h^,o v. Jones 4, 1997
-^l'J^x1^ '^rt +aC tl . x '}",^i• . . ,. y. " . ,

^ ^t- 3i:'^ ^3tS.
• t . "' . . - . ,. ' 'Lx _ ,. .

T • - .. .. . .

^. 5 Y . . ... . - ... .

deferidant more than one day prior hereto, and counsel having had
.. , ,'. .. ,,; , - ,. ..

the, opportunity.°to examine it, the'- deftndar ►t-..tOU'PaM w i`ve_d^
the reading of the indictment.^..

,.

y. ..y y. ,

^L^ The defendant tSden being 1 n u^'re^ g d of by the Court whether.1L^if
^.s gt12 rnOt guiltylty o ilty of the offenses as charged Lfor plea

says to each count that he is not guilty.

The date for trial will be set by the Assignment
xd .y.* ..

Commissioner of this Court within the time limits of R.C.

2945.71(C), and written notice thereof furnished to counsel.

UPan ^bViry of th-e:. Court, the defendant indicated that

has bet'n, iincar'ci^trated on this case since November 18th, 1997.

^hI s caz"e is as-819A04 to Judge Alfred W. Mackey.

Bond as previously set i.n the sum of Fifty Thousand

Dollars ($50,000.00) cash or surety is continued. The defendant

is remanded.to the custody of the Ashtabula County Sheriff's

Department in lieu of posting said bond.

Pursuar^t to Civil Rule 58(B), the Clerk of this Court is

ordered to serve copies of this Judgment Entry upon Prosecuting

Attorney Thomas L. Sartini; defense counsel for the arraignment,

Marc B. Minor and Andrew J. Love of the State Public Defender°s

Office, 8 East Long Street, llth Floor, Columbus, Ohio 43215;

to trial counsel, David L. Doughten, 4403 St. Clair Avenue,

Cleveland, Ohio

:;i`^^..^ • .

,:; - -

44103-1125; Honorable Alfred W. Mackey; the

0014 6 2
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Cass
Jones December 4, 199 i

J . ^), aR E ^ ♦ ^ ^,^} "' .tt°^'` N i'" ^^,.^s ^,t ^' -:v ,a ' ,^. . , .,

`.
Y 1

Ashtabula County 5heriff's Department; and the Assagnmerat
. .. n..

:. ,., . G ..>..^ .. . ..C®mni.ssic^n^r =------^___s

` R . ,,, .. . .. . . . .

k F .» a^^^,^Jn vyI ^. ^ Y r R ^ 4^ ! `a,^ y

^ ^^ ..

. , i,. . -
^ ALD W, VETTELo;

®ecemJb^er 4 , 1997 . _ .<
RWV/tlt

. ^ ,

^. » .,.

_. ^. ... ' ^' >
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IN THE COURT OF COMMON PLBA-S
q 2

^1 PM '97
vEc

ASHTABULA
COUNTY, OHIO CARO!_ t, ^==.t^D

COMMO'f i^:.:: ;:? C-rrJR ^
ASNTAAUI.a i;;lfi i , JN.

. .. __ .. . ... ... . .. ..:. . ,_ . . ^. ^: r. ! L ^ i•^= ^ ^ . ^::..,^ ._T, ^....^. _..^..
T'HE ST.ATE ®F' OHIO,

Plaintiff,

-vs-
w

ODRAYE G. JONES,

Defendant.

CASE NO. 97-CR-221

D M .N^ .1^TTRy

Y:

This 3rd day of December, 19.97, came Prosecuting Attorney

Thomas L. Sartini and Assistant Prosecuting Attorney Ariana

Tarighati; and also came the defendant, Odraye G. Jones,

under warrant heretofore issued on an a.ndictment charging

Aggravated Murder, with specifications of aggravating

circumstances and a specification of firearm use, in.violation of

R.C. 2903.01(A).

Whereupon, the Court explained to the defendant the

nature of the charge and provided an explanation of his rights

pursuant to Criminal. Rule 10.

The Court determined that the defendant, ®draye G. Jones,

was an indigent person and appointed Marc B. Minor and Andrew J.

Love of the State Public Defender's Office as counsel for the

defendant for arraignment purposes only. With said counsel

present in court, the defendant was thereupon arraigned. The

Court further appointed David L. Doughten as lead counsel and

Robert L. Tobik as co-counsel to serve as trial counsel of record

for the defendant in this case. Both of said counsel are

i

4
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Case No. 97-CR-221 -2- December 4, 1997
t3h.io v. Jones
^ . >•

certified by the Ohio Supreme Court pursuant to Rule 20 of the
.^..,__..._...^_.^.^..,,W......^..,. ^:: ....u:..v^. :..:::..^ .>^,,:........,t._....

Rules of Superintendencg for the Courts of Ohio.

A copy of the indictment having been furnished theY ;;•a ,. ..

defendant more than one day prior hereto, and counsel having had

the opportunity to examine it, the defendant thereupon waived

the reading of the indictment.

The defendant then being inquired of by the Court whether

he is guilty or not guilty of the offense as charged and the

specifications for plea says to the charge and each specification

thatxhe is not guilty.x

The date for trial wil] be set by the Assignment'

Commissioner of this Court vaithin. the time limits of R.C.

2945.71(C) : and written notice thereof furnished to counsel.

Upon inquiry of the Court, the defendant indicated that

he has been incarcerated since November 17th, 1997.

This case is assigned to Judge Ronald W. Vettel.

The defendant°s request for bond is hereby denied for the

reason that the Court finds that this is a capital case and the

proof is evident or the presumption great. The defendant is

ordered to be held without bond.

Pursuant to Civil Rule 58(B), the Clerk of this Court is

ordered to serve copies of this Judgment Entry upon Prosecuting

Attorney Thomas L. Sartini; defense counsel for the arraignment,

Marc B. Minor and Andrew J. Love of the State Public Defender's

Off ice, 8 East Long Street, ll.th Floor, Columbus, Ohio 43215;

..• ,• ., r . ,
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Case Nop 97-CR-221
Ohio v. Jones

-3 _

^. ^ 70181E

December 4, 1997

to trial counsel, David L. Doughten, 4403 St. Clair Avenue®

Cleveland, Ohio 44103-*1125, and Robert L. Tobik, 4403 St. Clair

Avenue, Cleveland, Ohio 44103; Honorable Ronald W. Vettel; the

Ashtabula County Sheriff's Department; and the Assignment

Commissioner.

December 4, 1997
RWVjtxt

'^WNALD. W. vETTET,, JUDGE

00 ^^ 6 61.
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COURT OF O - ON PLEAS
ASHTFBULA COUNTY

25 WBST JEFFERSON STREET
JEFFERSON, ORIO 44047-1092

Judge Alfred W. Mackey Date: December 8, 1997
Judge--Gary__L. .YOst--- --..^ . _ . -
Judge Ronald W. Vettel

:^....

^O ® ,SANDY CLAYPOOL
SHERIFF' S DEPT.

Case No. 97 CR 00220 STATE OF OHIO

vs

ODRAYE G JONES

will be on for JURY TRIAL on Tuesday, February 10, 1998, at 09:00 AM
before Judge ALFRED W. MACKEY.

By : David Y. Silva
Assignment Commissioner
PH: 440-576-3686 or 576-3687

cc: FILE COPY
DAVID L. DOUGHTEN
PROSECUTING ATTORNEY
GLEN OSBURN '"
JOHN BERNARDO

00 ^^^
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COURT OF COMMON PI,EAS
ASHTABULA COI7NTY

25 WEST JEFFERSON STREET
JEFFERSON, OHIO 44047-1092

^ n,kA

Judge Alfred W. Mackey
Juclge-Ga •ry L. Yost--°--
Judge Ronald W. Vettel

•:^: . ^*:. :a

TO: SANDY CLAYPOOL
SHBRIFF' S L7EPT ®

.. . ^^Y^•..

Case No. 97 CR 00221

. . .Pr ^^n^?YP
^1 E-S. ^

. •tl . .. ^. ...h.

`701811

Date: December 8, 1997.,^..^. _ ,Y.. . , . .^,...^..^. . ,.^.M,.^......^_

STATE OF OHIO

vs

ODRAYE G JONES

will be on for JURY TRIAL tan Tuesday, February 03, 1998, at 09 0 00 AMbefc►ie Judge RONALD W. VETTEL.-, . , .
,. .. . ,

By: David F. Silva
Assignment Commissioner
PH: 440-576-3686 or 576-3687

cc: FILE COPY
DAVID L. DOUGHTEN
ROBERT L. TOBIK
PROSECUTING .,TTORNE`l'
GLEN OSBURI4
JOHN BERNARDO

0 0 4 5
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IN THE COURT OF COMMON PLEAS
ASH'I',rABtJI.A COUNTY, OHIO

STATE OF OHIO,

Plaintiff,
A

^ 5r-
r..,.. . pvs.

oDRAYc JONES ^s®Tz^^

Defendant.

. C:1^

This day, came the Ashtabula County Prosecuting Attomey, THOMAS L. S,AR.t1NI, by

and tlirrough Ariana E. Tarigh.atifl Chzcf Assistant Prosecutor, on behalf of the State of Ohio, and

with leave of Court and for good cause shown, enters a nollc prosequi, without prcjudice, iza the

above captioncd casc for the reason that the defendant was convicted of .A.ggravated Murder and

sentenced to the death penalty in Case Number 97-CR-221. The larose.cutor's office bas contacted

the Ashtabula City Policc Department and the victim in the above captioned matter and they

con.cux in the resolution of this case in this manner. Czven.:tha.t.:the defendarit has 'tecei'v^d a:.Y

., . .. . :. . ...._.. .:.... .,,: . ....:. ......... : . .. : .: ,; , . .,
;scntcilcof d.eaths^ the:i:tl.teresCs of justicc ^ioiild a^ot be sozved by f^lrther prasccution licieim :`

Wherefore, the State of ohio respectfully requests this Honorable Court to dismiss tho

above captiDncd casc without grejudice.

Respcctfully submitted,

THC3IViAS L.
P^t.C3SF.^:CtT ,e.,.

,.....
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FE®-25-2003 01:32 FROM:ASH.CO.CLERK OF COUR 1 440 576 2819

w. ^

I ktcrcby ccrtify that a true copy of the foregoing Motion to Dismiss has bccn sent by

rcgurarU.S.Maxlthis day of Yuzted 1998, to David Doughten and Robert Tobik, attomcys^ .

for Lycfcn.dant, at 4403 St. Clair Avcnue, C1cveland, C3hfo 44103.

^ ^' ti
r6-", s^istant Prosecutorr

C^^



FEB-25-2003 01 :32 FROM: R5H. CD. CLERK Ui- l<UUtC 19`+b Di® GP l a

. ,_

+,..
IN THE c®uRT ® ^Ca^.^^ P̂LEAS

,AS^IT^ULA

Jun 9 ^ 33 Pp,
c n : ^ ^, '11: •^ , ) CASE NO. 97-CR 220

STATE OF OHIO, com'. -.; ; . „J tar. )
a s i: H. ) T(.IDGE .FaLPRED W. I^CS^^'c

plaintiff,

. ) ^
vs. )

ODRAYE rfJNES, . ' )

De.fendant, )

Upon
Y axad for good cause sha^ the Gouxt finds Plainti^s 1`^otio^, To

application

Aismiss avittkiout preiudice is well taken.

IT iS So ORDERED.

)8
49 0022
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A "firearm" means any deadly weapon

capable of expelling or propelling one or more

projectiles by the action of an explosive or

combustible propellant. Firearm includes an

unloaded firearm and any firearm which is

inoperable but which can readily be rendered

operable.

t0on or about his person or under his

control" means on or so near to his person as to

to be conveniently accessible and within his

immediate physical reach.

To facilitate the offense, means to make

easy or easier to carry out.

If your verdict is guilty of Aggravated

Murder, you will then determine beyond a

reasonable doubt under specification number one,

whether the defendant, Odraye G. Jones,

committed the offense of Aggravated Murder for

the purpose of escaping apprehension, trial or

punishment for another.offense committed by the

de f endant .

Under specification number 2, whether

the victim of the offense, William D. Glover,

Jr°.,was a peace officer whom the defendant had

reasonable cause to know or knew to be a peace
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written instructions.

The verdict form is a seven-page

document. On the first page it starts out with

the caption. It says Verdict, Court of common

Pleas, Ashtabula County, Ohio, May Session,

1998. Then it has the caption of the case. It

says State of Ohio, Pla.inti.ff v. Odraye G.

Jones, Defendant, Case No. 97-CR-221, Indictment

for Aggravated Murder.

The first paragraph reads as follows:

"We, the jury in this case, being duly impaneled

and sworn, find the defendant,.Odraye G.

Jones.<4°®, and then you'll see a single asterisk

and a blank line. If you look down below the

paragraph you'll see ariother single asterisk and

behind it the words "Insert in ink guilty or not

guilty." So on that blank line you will insert

the word "guilty" or the words "not guilty" in

accordance with your findings. And it goes on,

°f ... csf Aggravated Murder in the manner and form

as he stands charged in the indictment under

Section 2903.01(A) of the Ohio Revised Code.'4

Then down below that paragraph you're

going to see two additional paragraphs in

parentheses. The first paragraph reads "If you
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find the defendant guilty of Aggravated Murder

in the form above, you will consider and

complete the following verdict forms relating to

specifications 1, 2, 3 and 4.1e

The next paragraph in parenthesis says

"If you find the defendant not guilty of the

offense of Aggravated Murder, or if your unable

to reach a unanimous verdict of either guilty or

not guilty of Aggravated Murder, you will

consider and complete the following verdict form

on Page 6.11 If that were the case, you would

then go to Page 6. Below that you'll see 12

signature lines.

On Page Number 2, is specification

number 1. It reads, "We, the jury in this case,

find the defendant, Odraye G. Jones...91, and

there you'll see a double asterisk, two of them.

If you look down that paragraph, you'll see

another double asterisk and behind it the words

"Insert in ink did or did not" on that blank

line directly to the right the word "did" or the

words "did not" in accordance with youx

findings. And it goes on, "...commit the

offense of Aggravated Murder for the purpose of

escaping apprehension, trial, or punishment for
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another offense committed by the defendant.

Again you'1l see 12 signature lines below that

specification. The last line is always

reserved for the foreman or f orel ady .

On Page 3, it says specification number

2. "We, the jury in this case, find that the

victim of the offense, William D. Glover, Jr..."

and behind that you're going to see three

asterisks or a triple asterisk. And if you look

down below that paragraph you'll see another•

triple asterisk and the words "Insert in ink-was

or was not." on that first blank line you're

going to write in "was" or "was not" in

accordance with your findings. And it goes on,

®°.o>a peace officer, whom the defendant...", and

then you'll see a double asterisk and you look

below. You'll see another double asterisk with

the words "Insert in ink did or did not".

So on that second line you're going to

write in the words "did" or "did not" in

accordance with your findings. And it goes on,

^'..® know or have reasonable cause to know to be

a peace officer, and at the time of the offense

the victim, William D. Glover, Jr...", and again

a triple asterisk with the words "Insert in ink
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STATE OF 0 :ZlO ,

vs_

! N T.-:E COURT OF COMMON PLEAS
ASHTABULA COGiV'I`Y, Oh! O

Plaintiff,

ODR,h,Y-p- G. J0YES,

Def.endan t . )

v
CAS.H' NO. 97-CR-221

_ _ --°. ` .

.,r 1i.k1
. .^ - • -^-

^F'?^''i'1^NNCTN , Op T'NTO^.I ' - ' • o

Qr THE S'.,S2TLR..T

This opinion is rendered pursuent to Ohio Revised Code

§2929.03 (F) .

The trial of 'this cause commenced on May 5, 1998, a Jury was

sworn on May 14, 1998, and the Jurv returned a verdict on May 26 ,

1998, finding the De-l"endant guilty of Aggravated Murder, in

violation of Ohio Revised Code §2903.01(A). The Defendant,

Odraye G. Jones, was convicted of purposely and with prior

calculation and design causing the death of another, to-wit:

William D. Glover, Jr. In addition, the Jury returned a verdict

of guilty of Specification No. 1 an aggravating circumstance as

specified in Ohio Revised Code §2929.04 (A) (3) , of Specification

No. 2 an aggravating circumstance as specified in Ohio Revised

Code §2929.04 (A) (6) , and of Specification No. 3 an aggravating

circumstance as soecified in Ohio Revised Code §2929.04(A)(6).

Thereafter, and pri or to the commencement of the sentencing phase

oi the t?r i al, t.;:l? Court merged SDeci iicati on No_ 2 aI'.d

Specification No. 3.

Or. Jui'1e 2, 1998, ti!e Cour L cofPuile::ced tne sentencing t']h?.s^ oi

the tri al and O:1 J'LL`:e 4, 1998, the Ju'_"y L'ei_L'__i:ed a v?idiC.t

revora:-nending the p2na! ty o; Oeatn. f
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On Ju:.-!e 8, 1998, tne Court conducted a sentencing hearing at

whi.ch time the Court fou.nd indeoender.tlv, af.ter weighing the

aggravating circu.mstances against the mi'tigating factors, tInat

the aggravati ng circumstances outweighed. the mi.ti gating factors

beyond a reasonable doubt, and the Court the_eupon imposed the

sentence of Death.

The Court finds that the fol low; rig aggravating circumstances

were proved beyond a reasonable doubt, to-wit:

1. That the Defendant committed the of=ense of Aggravated

Murder for the purrpose of escaping aoprehension, trial or

punistinient for the commi ssion of -another offer.se committed by the

Defendant. The evidence established that on November 10, 1997,

a warrant for the arrest of the De-f"endant, Odraye G. Jones, was

issued by the Ashtabula Mu:-zicipal Court on a charge of Aggravated

Robbery. The Defendant was aware that he was warzted by th.e

police and had discussed this fact with Ji.mmv Lee Ruth. The

Defendant told Ruth he knew he was facing a lot of ti,me and if

the oolice tried to arrest him ne would shoot the police_ The

evidence established that at the time Officer Glover exi.ted his

police cruiser and apzDroached the Defendant who was standing on a

oorch at 907 West 43 Street, that the o: f^ce.r motioned to the

De=end?P_t and Stated tl`!OL' :t.Gw vihV i :m an on1V do? -g [TtV

]o.b"_ The De=enda_^.t te"' ]L::^;.^eC oVe=" the r^1! ? ng o^ t.^_e L?®rch

and began io :l ti°_ nor ^,"! along t: e s-Qe O^ the :res+.dence. 0_^1cer

^IOVe'_" too:^C, C7.^_ 4- 7L.rsu1t ^3^= e De-eP_daP.t a+_C a_Ler CL?aS^ g n^f1
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to the -̂ ,-ear oi. the residence and be^.:.--d a C'a-raCJe crea, was s::ot

four (4) ti-mes by the De-enda.:.-:t who was onser-ved to produce a

hand gun and fire the fatal shots.

2. That the Defendant, at the time he committed the o*_"^.frnse

of Aggravated Murder, knew or had rea'sonab? e c•ause to know that

the victim, Willia.m D. Glover, Jr. , was a peace offi_cer who, at

the time, was engaged in his duties as•a peace officer_ The

evidence in this case establishes that Ofri cer Glover, on

ivoverlber 17, 1997, at the time he aporoached the Defendant,

ex; ted a marked colice cruiser and was in rL1l u.nifo.rm. 'I'he

Defendant had observed Officer Glover drive by in a poli-ce car

and had been told by Jimmy Lee Ruth that the police car had

turned arou_nd and was returning to them. Or-ficer Glover

anoroached the Defendant, motioned to him to come off of a porch

at 907 West 43' Street, Ashtabula, Ohio, and stated "You know wh_v

I am here, 1 am onlv doing my job®. At that time, the Defendant

jumped the hand rail on the porch and rled along the side of the

house in anortheriy direction. The evidence established that

OLficer Glover pursued the De^endant around the side of the house

ar_d into a field I.ocated at the rear o: a garage. At that.point,

thz De.-,'-:'e:`ic:w^_t was observed by wi t:^ess, Theresa Taylor, to oull a

na..-^c g-.^.°i _rom h? s coat ooc:eet", to exzenc his right a^ a^d to

t.ie CJ.'L''^: C.t the ool 'ce e17' l:.e"-Ce est..^...Cll '-s^ed

d:!u : ^;L Or_? Lo C;=ot^.^.^=^d= a:? rS^ t`^O S^OtS, at

A.-3 7
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which ti ime the Defendant walked back to the oi=i.cer , and irom a

distance of two to twelve lnches, zi.red two more shots, one

striking the officer below the eye and the second shot striking

n.im in the top of the head. Scientific evidence establ.ished that

gun powder residue and stipol?ng foLmd on the deceased

established the close proximity of the fatal shots. The victim

was, in fact, a full time patrolman erriploved by the Ashtabula

City Pol.ice Department in Ashtabula County, Ohio. From tape

recordings made of: the police radio syste.m, it was established

that O^._-":icer Glover, at the time, was attempting to arrest the

Deiendant on the warrernt for Aggravated Robbery previ ouslv issued

by. the Ash tabula Municipal Court.

The Court has considered and weighed the mitigating factors

which were presented by the Defendant. Those rmi.tigating factors

are as follows:

1_ The nature and circumsta.nces of the o^'L':ense has been

considered by the Cou.rt to determine whether they are mitigating

in riature. Frorru the evidence, it has been esta:ca.Lished that the

De*endant ic-led ?=rom the victim in order to avoid apnreheasion on

a.nn Aggravated Robbery war=ant previously issued by the Ashtabula

'riL'C:1c' pa^ Cour t. Du.^ "__rlg ti!e pL;.t'sL i t, ^I'1^: evidence esta:olisi:ed

^-̀hat the De_e^d^.-''.t b a resr.Gen t_C.l hOsile and into aP_ Ccen_ _ _ behind

field at the rear of a garage. `:,'he D e^^enda_^.t p^.led a ha..^d. gun

_rom h1s coa z JOcke r and s'.^.o t t:'le o-f- ic°_.` cL' rsuW :g ilii'l 7_- the

s =r_'"_ ^_`d ar"n araaj ^̂ i an CC7`^C3^^ ce- zel ? to ground, the ^̂
}

shoulde r ,.1^
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Deye::dant walked back t0 hitTi and __red tWo more shots S-ri,'{ing

the V1CCliil below LL1e eve and into C:7e tOD O^ h1s head. The

evidence clearly indicates that the two ratal Shots were fired at

a range oz two to twelve inches after the offi cer had been st*-uck

in, the shoulder and arm. The Defendant was arrested minutes

after the shooting as he fl ed in a northerl_v di-recti on two a,.nd

onelhalf blocks from the scene. Deferidant was observed to drop a

hand gun which was later proved to be the murder weapon. It was

also established that he had g-un powder residue on his har-ds.

The evzdence in this case establishes that the '{il7ing was Ln

execution style slaying and that there is absolutely notn.i.ng in

mitigation in the ne.ture and circum stan.ces of the offense.

2. The hi.storv, character and background of the Deferdant

has been considered and weighed bv the Court. The evidence

presented establishes that the Defendant, ®dra_ve G. Jones ', was

born on SepterzLber 21, 1 976 . His mothe`, Dar? er_e Jones, was

fif teer_ years old at the tizne. During the Defendant' s infancv,

his mother avoided parental responsa.bility as established ov

evidence that she did not desire to feed h?m after his birth in

the hospital, a.nd did not care to hold or e.mbrace the child. The

De_er.dant's mother was in ar_d out of tis life, the De-enda...nt

1-iving w - s r oster g.:anc, ot.: er =or tme a.nd^.` ^h h peeiCds o^ ^, thert

wI:t.:l i,:ws (ilot.Rer_ y^ ^:?e De-Ee"'.^,G;,a:.i.'s age of his aicot`.:9e-..,

d.:sed Oa an aCpare.^.zi ==7 oC%e:dcSe. :aG -Oe°i COnVsC^ed

F
QaeJ'_O'.;siV of c^ ^ fit 'al o-.;erA--3D an c. had beee? _ie0a„ce=atev, dL;4.^.g
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th e DeienCai t ' s yol:tR.
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The Defenaae--:t had no kr_owl eage as to the

ident:.tV of hi s fat'r.er until his mother's death at hi-s age of

thi rteen. No male plaved a role in the ra.isihg or development od

the Defendant. There were no male role models in h.is.life _

The evidence indi.cates that the Defenda.nt's family was

dysiunctional and that he was raised in a culture of violence_

Nu.merous friends and relatives of the'De-fendant eithe.r died or

were ki lled in viol ent ma-*Zners or were othe`--,aise ?..ncarcerated.

Records i.ndicated that when the Defendant was a vouth on some

occasions he walked himselz to the hospital for med.ical treatmeat

being without an adult to sunervi.se or look after him. Evidence'

.was received that the Defendant was arovided a home with his

foster grandmother, Theresa Lyons, who attemnted to -out a roof

over his head and provide him with the necessities in li.fe_

Nowever, Ms. Lyons was gai nfully employed a_nd often worker3 second

shiit leaving the Defendant basically unsuoe.rvised or, during his

tender years, in the care of other teenage foster children. The

Defendant e:,cperienced difficulty in school af ter the death of his

mother, was often absent .for periods of thirty to forty da_vs per

school year, and was eventually e:coelled from school for setting

a -ire Tn a waste basket. The De-fenda.nt had contacts wJ..th the

4uJcn_41-e jL'stice svstem and had eY-jer?.^ent.ed with ma,;,-i]ua,,°;,a

C.L.I.r ,n g.'lis sc,."?ool vea.= s. Du:: i ng 10,9 4, the De`?e1Ca_-I1t was '_n] ur ed

;v;^_e?- s`.vuct'C ' i? t:x:? "'----d bv a:''..^_t' ,mer 3,'1C rJas nOsz:)j "al :..'er aii..vr

be' _^_g ! ife ;l_ghted ^o Metro GA::^a! ::os^wtal _n Clevelar.C, Oh-O ^°
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De-L;e_^_da:'_t was (?osDi ta l??:ed -Eo?' '^-hree ddvs and acCo.rdi:'!C)' to

test'_^ilonv, he susta?ned a fr'eactU.red skull wC-ich did not l.f:ipact

the brain or cause any brain in.jury_ The Deffer.dant never

returned for follow up treatment a£ter being released from the

hosp.i tal . However, thi s incident did adversely affect hi m,in

that he became isolated and distrustful of people he had

previously considered to be friends. The Defendant gravitated

toward gang involvement in order to prov;de bonds and

interactions with other people which were so lacking in his

family life . The Court finds that the history, character and

background of the Defer.dant indi cate that the Defendant was

deprived morally and socially and raised in a culture of

vi.ol.ence. Due to his upbringing, the Defenda.nt never had the

moral and ethical training and teaching that one would expect to

receive from nurturing parents. The Cou.rt finds this m.itigating

factor is entitled to some weight.

3. The Court has considered the youth of the Defendant who

was born on Sentember 21, 1976, and who was of the age of twenty-

one years at the ti.me he committed the Aggravated Murder.

:owever, the Court also fi nds that the De=er.dant had a rel ati.velv

:.r gh ?Q having been examined b_v Dr. Diser_berg and Dr :̂ irv-^^.v. The

exoert wi,tnesses olaced his .^Q in t^e range of 112. The Court

'':'_ds tena` t:'_e youth ^-- the De=`.'_da'1t ls e.^.ti t7eC to some titodest

A-41
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4. The Court has cons'..deYed the other nt? t? gati'_'?g -actors

sU!'7S t? tteCl bv the Defendant a.nd f1nCls that the Deieend3.nt suffers

fl^-rom an antisocial personality disorder_ Dr.' Eiser..berg testi.fied

that the evidence was over4helming that he had th; s di sorder, the

ff-eatures and symptoms of which are a need for isnmediate

gratification, the railure to consider the long range

consequences of snecific acti ons, a lack of empathy, an

adolescent level of relationships which are immature and

1.moulsive and a manipulative nature with inci; frerence to the

consequences of his acts.vities. Evidence was also.received that

the De fend.ant suffers L'rom an at.tachment disorder which prevents'

him from form-ng bonds or attachments with other neople based on

a deep seeded fear of separation which may later occur. This

caused the Defendant to be a loner and-to be suspicious orE other

nersons which caused him to avoid any lasting relati.onships wi.th

others. The Defendant was also diagnosed as having a paranoid

feature to the anti-social personali ty disorder whi ch caused hi.rct

to 5e susoicio°rs of the mctives oz other persons. The loss by

death o` his mother, a minor child and other triends and

relatives all contributed to the creation of the attachment

disorder and the para_-:oid =eatur=. Dr. Kin^-^y a? so testi.-ffied that

ha di ag:losed an atte7:tlon de.=.'..c1t a:.'ld a residual speed ov

orCci?ss' "'<a' Cef' c.^ency. ? n ^ne Defe'=Ca-rlt 1n L:.`'_at he could not

4
r azD -J o =OC^.'ss l^ew _ :? ' o r,aCl^on W•.^_-^.^. caused to i_r? t? )' le,

.._._^.r' GTtIer? CCmb1 i' c?C y7- `n hes A-A-2-an o:..a , t0 t.` 41 gC'e?' r.?.gqress? ti e C ^^
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outburs ts when confronted with changi ng situations _ Dr. K± ;tinv

attributed this feature to the trauma surrered by the Defendant

in the attack wherei-n a hamm.er was' used to strike him in the

head_ However, this testimony was-somewhat rebutted by

the testimony of Dr. Robert Wnite-wha testif ied on rebuttal that

the head inj ury suff ered by the Defendan.t in 199A. was minor in

n.ature and did not involve inj ur~y to t-he brain itse? f. Dr _ White

testi f.ied that he doubte_d that any signi ficant brain injury was

suffered b_v the De= endant, and that he suffered no adverse affect

uDon h.is emotional or cognitive functions as a result of the

hammer inflicted injury.

The Court has also considered the evidence from both Dr.

Eisenberg and Dr_ Kinzy that the Defendant, on Nove.nber 17, 1:^97,

was able to d.ifferentiate between right and wrong conduct and

that he understood the crizninality of his conduct. The expert

witnesses both agreed that the Defendant was able to make choices

and that the decision to kill Offwcer Glover was made freely in

svi re of his a.:^tisocial persone:l ity disorder with naranoid.

feature ard h7 s attachment disorder. The evidence clearl_v

established that these disorders did not ef.fect the Defenda.nt' s

'.c-iowledge of the cr L-n.J..nal ity of his cond.uct a...^_d did not prevent

C1Lt _=oi1 conioritlng h i S coP.duct -o the requirements oi law. The

cCu_ ti CJi:C_LC`5 a i tiS ev._C... ,C®, along wi th the ev.ld?ce ti:C.^`.

s

t.^.e `.a n. ;JaS ma._.°. Iy SvUn_S ^_Ca L^d a--G :iiowe ._i! ze i -1-'..Cg'e;:t

v

^_^_e ^ CJer t. witnesses ^ad _.^.4zA?41V been? led t0 bel1eve, t.end to
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to be accorded these other mitigating L2..ctors.lessen t('1e wei ght

The Court, there-Fore, finds tnat the other mi.t.i gatwng factors

should be accorded little wei gE:t.

Upon wes.ghing the aggravating circumstances, the Court

finds, from the evidence, that the Defendant could have escaped

arrest or apprehension once the o^^icer was shot in the shoulder

ar.d the arm. Tn addition, the Defer_da:nt test.ified that he cocLl.d

have outru.n the police officer without the necess:.ty of usi ng

deadly -force. The Court finds that the act of kil?ing a police

o1"'fi cer who, in the pursuit of hi s duties is atte*npting to

apprehend a nerson accused o= a Lelony cri-zne, strikes at the very

heart of the justice system. The crixt' nal j ustice system i s

designed to protect both the rights o.:. the accused a.nd the rights

of the victims. However, one who commits a purpose=ul killing

with pri-or calculation and desi gn in order to avoi d apnrehensi.on,

ounish.ment or trial, seeks to del-xeat the entire system of

criminal justice and strikes a -Eatal blow at its heart. The

Court has also considered the iact that the yictLm was known by

the Defendant to be a duly authorized and employed police o°.ticer

:ai th the City of nshta..bula, who at the time was engaged in his

c=r9cia? duties. The Court r-Jnds that the agg=avati-ng

c?.rcl:.^.1sta.:':ces are entitled to great or stbsta_Llt'al weight.

^-, e `"e-evaalt. evidence ;a'...sed at tr i al,UuOP. COC?siC,.a._c^.rti0:_. ^. Om -

^-he re i evr,ni. ZesLI:iOP.y, t_" Oc __°= ^vr..dei=ce
?r2C "!r a=y '.e nts o

coL'i.se _.' , i
t i.s the ] lldye ent oA--'C?!e COL^ .. ^ haL ^L':` aggoV.vat^isg

^ lef
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Case No. 97-C.R.-221 -1 1 -

'_tigat? =g aCto j pevOi G a reason2bl e
C?...*_'C 'T^^StaI1C° ot].t^+ei '.^h C!1

doub t - This determi nation is made by the Court separatelv a--:d

the Accordingly, the Courtdi stinctly fron that made by ^JurY-

Sertenced the Defenda..nt, Odre.ve G. Jones, to death and this

pronouncement was made on June 8, 1998.

PurSUarit to Civil Rule 58 (B) o tne Clerk of this Cou;t ^ s

directed to ser-ve notice of this j udgment and its date of entry

upon the journal upon the ioll owing : Thomas L- Sarti.r-i..,

Prosecuting Attorney; David L_ Doughten., Esq_ & Robert L- Tobik,

Esq., 4403 St. Clair Avenue, Cleveland., Ohio 441 1 3; C1erk of• the

Supreme Court of Ohio, State 0=fice Tower, 30 East Broad Street,,

Columbus, Ohio 43266-0419; J°oseph E- Wilhelm, Esq., The State

Pu.blic De=enders Office, 8 East Long Street, Columbus, Ohio

43266-0587; Robert A_ Dixon, Esq., 1280 West Third.Stree.t, Firs't

Floor,
Cleveland, Ohio 44113-0000; and, the Assignment

Comrnis sioner -

I also certify that a cooy of the foregoing opinion was duly

mailed by ordinary U. S- 'Mai l to the Clerk of Courts of the

day of June, 1998, bv the
Sunreme Court of Ohio on this

urdersigned Judge.

UJ
ROV_ ' ' w. v:^ JUTDGE

J•='ie 1 1, 1 9 9 8 A-45 03



m B 8^1 -C T ^
Court of Common Pleas
Ashtabula County, Ohio
May Session, 1998

• ) ^
Plairxti^f, ) CASE NO. 97-CR-221

-vs-
^.y^9
^J3 ) ..n ^.^ ^n'• ' °

ODRAXE G. JONES, ) IND I CTMENT FOR : - r: r.. r•* ^
Aggravated. Murcler.

DefeTldaZ1t .

We, the Jury in this case, being duly empanez ed and s°saes^n, ^

find the Defendant, ODRAYE G. JONES
-'T

of Aggravated Murder, in the manner and form as he stands charged

THE STATE OF OHIO,

in the Indictment, under §2903.01 (A) of the Ohio Revised Code.

( * ) INSERT IN INX< "GUILTY" or "NC7T Gt]T:L,TY"

(If you find the Defendant guilty of Aggravated Murder
in the above form, you wa.ll consider and complete the
following verdict forms relating to Specifications
1;2,3 and 4.)

(If you find the Defendant not guilty of the offense of
Aggravated Murder, or if you are.unable to reach a
unanimous verdict of either guilty or not guilty of
Aggravated Murder, you will consider and complete the
following verdict form on page 6 . )

' ^ ^' ^^ ^-'° • J ^CG'Li^3.. Qe< ^re. d7 C23L^y,

L

.l` .

o
^14 ^u^.

t ^r^Q (AvG G

00059

C?draye Jones Apx. Volume II pg
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VERDICT FORM
"STATE V. JONES"; CASE No. 97-CR-221

:.^.;• : ^

SZ-'ECIFICATTON NUI^MER 1•.

We, the Jury in this case, find the Defen.dant, ODRAYE

JC)NES, ( ^` * ) <4/ ^ ^ commit the offense of Aggravated Murder

for the purpose of escaping apprehension, IL-rial or punishment for

another offense ccmmit-ted by the Defendant.

(**). INSERT IN INK: "DxD" or "DID NGT°"

^•

^
1^/ !W\/•^tf'.'^^^f V / .^.. 4rL

"`^`++p+.r.^....•orw..^^^e......^^

0

:4112 J /^'^r.v ^^^•°s^.

348B

Odraye Jones Apx. Volume II pg
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;..

VERDICT FORM
"STATE V. JONES"; CASE NC7. 97-CR-221

SPECIFICATION NUMBER 2:

We, the Jury in this case, find that the victim of the

offense, William D. Glover, Jr.,(***} a peace

° officer, whom the Defendant f**) D{ know or have

reasonable cause to know to be a peace officer, and at the time

of the offense, the victim, WilZiam D. Glover, Jr.

(*** LI -i^ engaged in his duties as a peace officer.

( * *'* ) INSERT IN SNK : "W.AS" or "WAS NOT"

(* *) INSERT IN INR. : ' "DID" or "DID NOT"

, ^ ez ,CG, ,,

J ' ^ ^ 3 'TrR../ ^^3 ^ '"'" w1^

;

-3-

^%•'^^

::I=

7-

ri`V Cp
._ ; -^ •..,. ^

^^ cx~r

34^. ^^^1368

Odraye Jones Apx. Volume II pg
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^ a
VERDICT FORM n
"STATE V. JONES"; CASE NO. 97-CR-221

-,f• .

SPECIFICATION NT]MBER 3:

We, the Jury in this case, find that the Defendant, ODRAYE

G. JONES, (**) ^^;^ know or have reasonable cause to

.

CP
e^+
^

kn.ow that William D. Glover, Jr. was a peace officer and that it

(***) Lj7^ the Defendant's specific purpose to kill a

peace officer at the time of the offense.

( * * ) INSERT IN INK: "DID" or "DID NOT"

( * * * ) INSERT IN INK ; "WAS" or "WAS NOT„

r^ 'r

' • .

^ •^ ^ '^

CJ

-^^

2:22 Z^^

_q_

^ )4B (}1J6i9

Odraye Jones Apx. Volume II pg



VERDICT FORM
"STATEeV. JONES"; CASE NO. 97-CR-221

75" 0

•_^ ;':^
,r. :^• ...

t^ C s^SPECIFICATION NUMBER 4:
- :.:a ;^u' :•- ^

We, the Jury in thws case, -find that the Defendant, CtD

G. JONES, at the time he committed the affense t**} ^

have a firearm on or about his person or under his oontrol and

E**? k^ t--P use the firearm to facilitate the offen.se.

E**) INSERT IN INK: "DID'° or "DID NOT"

_ s. ^^

>lI^G2 ^ -̂.G 3̂?^ ^^4^-e^
^

b 6JA.^^^

^

-^- 348 E31370

000600
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: -,- -^

VERDICT FORM ? =' =' Cp
"STATE V. JONES"; CASE NO> 97-CR--221

-yy'G,l

We, the Jury in this'case, being duly empaneled and sworn,

find the Defendant, C7DRAYE G. JONES, (^) of

the lesser included offense of Murder under §2903.02 (A) of the

Ohio Revised Code.

(*) INSERT IN INK: "CTIx,TY" or "NOT GLIILTY"

(If you find the Defendant guilty of the lesser offense
of Murder, you wi,11, consider and complete the following
verdict form relating to Specification Number 4.)

i

Foreman or Forelady

r

-6- 348
l^J..^3
( ,q ry

r 1
.q

.

Odraye Jones Apx. Volume Ti pg



IN THE cOTi.a.T OF COMMON PLEAS
ASHTABULA COM'Y, OHIO

STATE OF OHIO,

Plaintiff,

-vs -

OJRAYEE G. JONES, )

Def endarzt .

CASE NO. 97-CR-22 11
-^^`: •^^v a^vy

(Death)

We, 'the Jury, being dtxly. impaneled and sworn, do firad beyond

a reasonable doubt that the aggravating circumstances whicY^. the

Defendant, ODRAYE G. JONES, was found guilty of committing

outweigh the mitigating factors in this case and, a sentence of

death is imposed herein.

2.

3.^1

4.

6

^

7.

1 0 , ^^ ^^ 7?'^ ^'^ . .•

^

DATE

,

I

x7 00--
Odra.ve Jones Apx. Volume II pg 1



VER.DICT FORM

"STATE V. JON.E,S"; CASE NO. 97-CR-221

SPECIFICATION NUMBER 4:

We, the Ju.ry in this. oase, find that the Defendant, ODRAYE

' ' G. JONES, at the time he committed the offense (**)

have a firearm on or about his person or under his control and

use the firearm to faci7.i.tate the offense.

(**) I-NSERT IN INK: "DI".Dm or "DID NOTR

Foreman or Forelady

Dat e 4 /12. 26o 19 8

d

OOOEO;

-7- 343 cA-372

Odraye Jones Apx. Volume II pg 6:
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