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PRELIMINARY MEMORANDUM OF RESPONDENT NORTH AMERICAN COAL
ROYALTY COMPANY ADDRESSING CERTIFIED QUESTIONS OF STATE LAW

1. INTRODUCTION

The United States District Court for the Southern District of Ohio has asked this Court to

answer two of the questions presented by the parties' pending motions for summary judgment:

1. Does the 2006 version or the 1989 version of the [Ohio Dormant
Mineral Act ("DMA")] apply to claims asserted after 2006 alleging
that the rights to oil, gas, and other minerals automatically vested in
the surface land holder prior to the 2006 amendments as a result of
abandonment?

and

2. Is the payment of a delay rental during the primary term of an oil and
gas lease a title transaction and "savings event" under the [DMA]?

(S.D. Ohio Case No. 2:13-CV-0246, Opinion and Order ("Dist. Ct. Op.") filed May 14, 2014, p. 20)

(attached as Exhibit A). This Court has not addressed either of these issues, the second of which is

directly related to certified state law questions in another case pending before this Court,

Chesapeake Exploration, L. L. C. v. Buell, No. 2014-0067. ' Like Buell, this case presents important

questions about the ownership of severed oil and gas interests in Ohio on which lower courts have

sharply divided, and which will continue to arise unless and until this Court provides definitive

guidance. Respondents respectfully request that, pursuant to Supreme Court Practice Rule 9.07, the

Court accept the certified questions and order full briefing and argument on the merits.

Under Supreme Court Practice Rule 9.01(A), this Court may answer certified questions of

law from federal courts when those questions "may be determinative of the proceeding" and "there

is no controlling precedent in the decisions of this Supreme Court." That test is met here. If this

1 In Buell, this Court agreed to answer the following two questions: "Is the recorded lease
of a severed subsurface mineral estate a title transaction under the [DMA], Ohio Revised Code
5301.56(B)(3)(a)?" and "Is the expiration of a recorded lease and the reversion of the rights granted
under that lease a title transaction that restarts the twenty-year forfeiture clock under the [DMA] at
the time of the reversion?" (Dist Ct. Op. at 19-20.)



Court determines that the 2006 version of the DMA applies, then respondents - defendants below --

will be entitled to summary judgment. And if the Court answers the second question in the

affirmative, respondents will again be entitled to summary judgment. This Court's answer to both

questions would thus be "determinative of the proceeding."

There is no "controlling precedent" from this Court. Lower courts have divided on the first

question (see Dist. Ct. Op. at 10-11), and it appears that no Ohio court has yet addressed the second

question (see id at 17-18). This Court's guidance would be helpful to the District Court, the parties,

and other parties facing the same issues in cases that are pending under the DMA, and will help

conserve public and private resources in pending and future cases by settling Ohio law.

II. THE CASE IN THE DISTRICT COURT

Defendants in the District Court - respondents here - are North American Coal Royalty

Company ("North American"), the record owner of the oil and gas rights beneath approximately

164 acres in Archer Township, Harrison County (the "Property"); and Chesapeake Exploration,

L.L.C., CHK Utica, L.L.C., Larchmont Resources, L.L.C., Dale Pennsylvania Royalty, LP, and

TOTAL E&P USA, INC., the lessees of the oil and gas rights beneath the Property by virtue of an

oil and gas lease from North American to Mountaineer Natural Gas Company and subsequent

assignments.

Since 1999, petitioner Hans Michael Corban has been the surface owner of four tracts

comprising the Property. The deed to petitioner conveyed only the surface rights of the Property,

expressly excluding the oil and gas as a result of an express mineral reservation in a 1959 deed by

North American's predecessor. Petitioner nonetheless argued in the District Court that he owns the

oil and gas rights because they automatically vested in him under the superseded 1989 version of

the DMA. That original version of the Act provided that a severed mineral interest "shall be

deemed abandoned and vested in the owner of the surface" if the interest was not the subject of a
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title transaction and was not used in any one or more of specified ways - in other words, if a so-

called "savings event" did not occur - for 20 years. R.C. 5301.56(B) (1989). (Savings events

include title transactions, actual production, the issuance of a drilling permit, or the filing of a claim

to preserve the interest. Id.) Petitioner claims that no savings event occurred in the 20 years before

the original DMA went into effect.

In 2006, the legislature amended the Act to provide that a severed mineral interest cannot be

"deemed vested" in a surface owner unless he serves a notice on the holder of record of that interest

and files an affidavit with the county recorder declaring that the interest has been abandoned.

Because petitioner never claimed that the oil and gas were abandoned before filing this lawsuit in

2013 - seven years after the Act was amended - and did not follow the procedures in the amended

Act, respondents assert that their oil and gas rights cannot be "deemed abandoned." Respondents

also contend that the oil and gas cannot be deemed abandoned under either version of the Act

because there were multiple savings events, including oil and gas leases executed in 1974 and 1984,

a recorded assignment of the 1984 lease in 1985, delay rental payments each year during the five-

year term of the 1984 lease,2 and the termination of the 1984 lease and reversion of the mineral

interest in 1989.

It is undisputed that petitioner did not follow the requirements of the 2006 DMA. Petitioner

has argued instead that the 2006 DMA cannot be applied "retroactively" to require him to follow

the procedures established by the legislature. He has also argued that leases, assignments, and

terminations of an oil and gas lease are not savings events, but has not addressed whether annual

` The typical oil and gas lease provides a primary term, often five or ten years, for the
duration of the lease, but requires the commencement of drilling within a shorter time, often one
year. See, e.g., Energetics, Ltd. v. Whitmill, 497 N.W.2d 497, 502 fn. 15 (Mich.1993). In lieu of
drilling, the lessee may be able to pay an annual "delay rental" to maintain the lease. Id.



delay rental payments under an oil and gas lease are savings events. The parties filed cross-motions

for summary judgment.

North American remains the sole record holder of the oil and gas interests. North

American's principal lessee, Chesapeake Exploration, has been actively developing oil and gas

wells in Harrison County. Under its current Harrison County lease with North American,

Chesapeake completed the drilling of a well in March 2011 and commenced production in June 2011.

III. THE DORMANT MINERAL ACT

A. The Purpose of the DMA

The DMA (the "Act") was enacted in 1989 as part of the Marketable Title Act. It was

modeled partly on the Uniform Dormant Mineral Interests Act ("UDMIA"), which was recommended

for enactment by the National Conference of Commissioners on Uniform State Laws in 1986. See,

e.g., S.B. 223, H.B. 521, Proponent Testimony, 1989 DMA, p. 3 (attached as Exhibit B); Dahlgren v.

Brown Farm Properties, L.L.C., Carroll C.P. No. 13CVH 27445, at 8-10 (Nov. 13, 2013) (attached as

Exhibit C) (quoting from and discussing the UDMIA). The basic purpose of dormant mineral

legislation is "to remedy uncertainties in titles and to facilitate the exploitation of energy sources and

other valuable mineral resources." Texaco, Inc. v. Short, 454 U.S. 516, 524 n.15 ( 1982).3

One of the main aims of the Ohio legislature in enacting and amending the DMA was thus to

"encourage the development of minerals in Ohio which have been previously ignored due to defects

' The goal of such legislation is not simply to eliminate severed mineral interests, but to
identify truly dormant mineral interests and bring them back into use. The committee drafting the
UDMIA thus explained that the clearing of title "should not be an end in itself and should not be
achieved at the expense of a mineral owner who wishes to retain the mineral interests." UDMIA,
Prefatory Note, at 5. Rather, the "objective is to clear title of worthless mineral interests and
mineral interests about which no one cares." Id.; see also Van Slooten v. Larsen, 299 N.W.2d 704,
710 (Mich. 1980) (purpose is "not to vest title to the severed interests in the surface owner but rather
is to facilitate the development of those subsurface properties by reducing the problems presented
by fragmented and unknown ownership").
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in title," S.B. 223, H.B. 521, Proponent Testimony, 1989 DMA, at 3, and to promote "new

production sites." H.B. 288, Sponsor Testimony, 2006 DMA, p. 1(testimony of Representative

Mark Wagoner) (attached as Exhibit D). That is consistent with the general public policy of Ohio

that "it is an essential government function and public purpose of the state to ... encourage the

increased utilization of the state's indigenous energy resources . . . ." R.C. 1551.18; see Newbury

Twp. Bd of Trustees v. Lomak Petroleum, 62 Ohio St.3d 387, 389 (1992).

The overall purpose of the Marketable Title Act, of which the DMA is a part, is expressly

set forth in the statute:

Sections 5301.47 to 5301.56 , inclusive, of the Revised Code, shall be
liberally construed to effect the legislative purpose of simplifying and
facilitating land title transactions by allowing persons to rely on a record
chain of title . . . .

(Emphasis added.) R.C. 5301.55.

B. The Purpose of The 2006 Amendments to the DMA

The legislature amended the DMA in 2006 to correct perceived deficiencies in the 1989

version of the statute, which "did not clearly define when a mineral interest became abandoned, and

exactly how the process to reunite the mineral ownership with the surface ownership was to be

accomplished." H.B. 288, Sponsor Testimony, 2006 DMA at 1. The amendments specified that

"for any allowable vesting to occur, the landowner must notify the holder of the mineral interest and

file an affidavit of abandonment as specified in the act." Ohio Legislative Service Comm'n, Bill

Analysis, Sub. H.B. 288 at 1(attached as Exhibit E). They also clarified that the relevant twenty-

year period "is the 20 years immediately preceding the date" of the notice to the mineral interest

holder. Id. at 3. The amendments thus "remove[d] the ambiguity of the [1989] statute with a clear

definition of when a mineral right is deemed abandoned" and of how several minerals can become

vested in the surface owner. H.B. 288, Sponsor Testimony, 2006 DMA at 1.
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IV. ANALYSIS

A. Question One

1. The Lower Courts Are Divided On the First Certified Question.

Lower courts have divided with respect to whether the 2006 or the 1989 version of the Act

applies to claims brought after the Act was amended. Several courts have held that the 2006

version of the Act controls a claim of abandonment that is first made after 2006. In Dahlgren,

supra, the Carroll County Court of Common Pleas rejected a claim by surface owners that mineral

rights automatically vested in them under the 1989 DMA because no savings events occurred within

the 20 years preceding the Act's effective date (plus a three year grace period), even though, like

petitioner, they did not make a claim until long after the 2006 amendments were enacted. Dahlgren

Carroll C.P. No. 13CVH 27445, at 13. The court found that the 1989 version of the DMA

"impliedly required implementation before it finally settled the parties' rights, at least by a recorded

abandonment claim that permitted the adverse party to challenge its validity, if not by an

appropriate court proceeding to confirm that abandonment." Id at 14. Thus, "[a]bsent an

implementation or enforcement of claimed abandonment rights before the 2006 amendment, the

[surface owner] must comply with the procedures which the 2006 amendment requires," Id.

The Dahlgren court reasoned that the surface owner's "automatic" vesting theory

(petitioner's theory here) "conflicts with `the legislative purpose of simplifying and facilitating land

transactions by allowing persons to rely on a record chain of title. . . .' The county recorder's

records would not reveal some disqualifying conditions that prevent statutory abandonment.... A

title examiner might well find the recorded Dahlgren deed with its reservation of mineral rights,

without any record that shows whether the Dahlgrens or their descendents preserved or abandoned

those rights." (Citation omitted.) Id. at 14-15. The court also noted that the DMA uses not just the

word "abandoned" but the phrase "deemed abandoned," (emphasis added) id at 15; that this phrase
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is "less conclusive" than the terms "null and void" or "extinguished" used elsewhere in the

Marketable Title Act; and that use of this phrase "strongly suggests" that the Act "provides

standards but does not resolve the issue" and does not contemplate "automatic" vesting. Id.4

The Harrison County Court of Common Pleas likewise ruled, in M & H Partnership v.

Hines, No. CVH-2012-0059 (Jan. 14, 2014) ( attached as Exhibit F), that "the application of an

`automatic' vesting clause of the 1989 [DMA] is contrary to simplifying and facilitating land title

transactions by allowing persons to [rely] on a record chain of title," id. at 8, and that the 2006 Act

applies to all claims made after 2006. The court further reasoned that "[t]he terms automatic

vesting, terminated, null and void, or extinguished were not used in the [DMA]," but the terms "null

and void and extinguished are used in other parts of the marketable title act," indicating a

purposeful legislative choice to require that a DMA plaintiff "at the minimum must have filed a

quiet title action prior to 2006 to have the 1989 law apply." Id.

Finally, the Seventh District Court of Appeals, in Dodd v. Croskey, applied the 2006 DMA

to mineral rights ownership claims filed in 2011. 7th Dist. No. 12HA6, 2013-Ohio-4257, 2013

Ohio App. LEXIS 4475 (Sept. 23, 2013). The court held that a mineral interest severed in 1947 was

preserved by the filing of an affidavit in 2010, under the current version of the Act.s Id. atT 27.

' The 1989 version did not provide that mineral interests "vest" as petitioner has contended,
but that they "shall be deemed abandoned and vested" in the surface owner. (Emphasis added.)
R.C. 5301.56(B) (emphasis added). "Deem" is a term of art. It means "[t]o treat (something) as if
(1) it were really something else, or (2) it has qualities that it doesn't have." Black's Law
Dictionary 425 (7th ed. 1999); accord G.C. Thornton, Legislative Drafting 83-84 (2d ed. 1979)
("`Deem' is a useful word when it is necessary to establish a legal fiction either positively by
`deeming' something to be something it is not or negatively by `deeming' something not to be
something which it is.").

' This Court has accepted a discretionary appeal in Dodd v. Croskey, No. 2013-1730, but
the appeal does not address which version of the Act applies.
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These cases follow the sound reasoning that the statute is meant to allow persons to rely on a

clear chain of title. The "automatic vesting" that petitioner seeks under the 1989 version of the Act

would be a transfer of ownership outside the chain of title, leaving an unclear record that could not

be relied upon. That conflicts with the purposes of the statute.

Other cases have nevertheless applied the original. DMA to post-2006 claims. Walker v.

Shondrick-Nau, 7th Dist. Harrison No. 13 NO 402, 2014-Ohio-1499, 2014 Ohio App. LEXIS 1443

(Apr. 3, 2014), did so without any analysis of the legislative purpose of the DMA; the court applied

the 1989 DMA on the grounds that the 2006 amendments do not specifically include instructions for

"retroactive" application. Id. at ¶ 36-37.6

The Monroe County Court of Common Pleas held in Gentile v. Ackerman, Case No. 2012-

110, that the 2006 DMA applied to a 2012 claim, but in an about-face a month later, vacated its

opinion and held that the 1989 version of the Act applied. The only reasons the court provided for

reversing itself were that the "Current DMA does not expressly state that property rights, vested

under the Former DMA, are affected by the Current DMA," and that "[m]any courts across the

State of Ohio have recognized that title to a mineral interest can be quieted in favor of the surface

owner of property under the Former DMA ...." Gentile v. Ackerman, Monroe C.P. No. 2012-110,

p. 9. (Feb. 27, 2014) (attached as Exhibit G).7 The court cited Dahlgren, but noted that it was not

bound to follow it. Id. at 11. The Gentile court did not undertake any analysis of the history or

purpose of the Marketable Title Act or the DMA.

° The defendant filed a notice of appeal and will ask this Court to accept her discretionary
appeal in Walker v. Shondrick-Nau, No. 2014-0803.

' The court cited other common pleas court cases that have applied the 1989 version of the Act
with little or no analysis. Marty v. Dennis, Monroe C.P. No. 2012-203 (Apr. 11, 2013); Wendt v.
Dickerson, Tuscarawas C.P. No. 2012CV0135 (Feb. 21, 2013); Wiseman v. Potts, Morgan C.P., No. 08-
CV-0 145 (June 29, 2010); see also Shannon v. Householder, Jefferson C.P. No. 12CV226 (July 17, 2013).



Under petitioner's "automatic vesting" theory, mineral rights can be forfeited without any

process or record whatsoever, and in direct contravention of the chain of title. Though Ohio law

expressly disfavors forfeitures, see Ohio Dept. of Liquor Control v. Sons of Italy Lodge 0917, 65 Ohio

St.3d 532, 534 (1992); Dahlgren, at 15, some courts are interpreting the DMA to mandate them,

making the Court's answer to this question important not only to determining the outcome of this case,

but to resolving uncertainty and confusion that will continue to affect mineral owners in Ohio.

2. The 2006 DMA Applies to DMA Claims Brought After 2006 And Is Not
Impermissibly Retroactive.

It is a well-settled canon of law that "a court should `apply the law in effect at the time it

renders its decision' ... even though that law was enacted after the events that gave rise to the suit."

Landgraf v. USI Film Prods., 511 U.S. 244, 273 (1994) (quoting Bradley v. School Bd of Richmond,

416 U.S. 696, 711 (1974)). Respondents asked the District Court to apply the 2006 DMA to 2013

claims. Contrary to petitioner's arguments in the District Court, "[a] statute does not operate

`retrospectively' merely because it is applied in a case arising from conduct antedating the statute's

enactment ...." (Citations omitted.) Id. at 269. Rather:

The conclusion that a particular rule operates "retroactively" comes at the end
of a process of judgment concerning the nature and extent of the change in
law and the degree of connection between the operation of the new rule and a
relevant past event .... Retroactivity is a matter on which judges tend to
have "sound ... instinct[s]," and familiar considerations of fair notice,
reasonable reliance, and settled expectations offer sound guidance.

(Citations omitted.) M&F Supermarket, Inc. v. Owens, 997 F.Supp. 908, 912-13 (S.D.Ohio 1997)

(quoting Landgraf, 511 U.S. at 269-70). These "familiar considerations" show that there is nothing

that precludes this Court from finding that the 2006 procedural amendments apply to petitioner's

claims.

A legislature can condition the retention of even "vested" property rights on the performance

of certain obligations, and such rights can accordingly be forfeited or extinguished:
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Even with respect to vested property rights, a legislature generally has the
power to impose new regulatory constraints on the way in which those rights
are used, or to condition their continued retention on performance of certain
affirmative duties. As long as the constraint or duty imposed is a reasonable
restriction designed to further legitimate legislative objectives, the legislature
acts within its powers in imposing such new constraints or duties.

(Emphasis added.) United States v. Locke, 471 U.S. 84, 104 (1985).8

Here, the legislature amended the DMA in 2006 to include "procedural provisions"

necessary for abandonment and vesting to occur. Dahlgren at 1. The 1989 version of the statute

did not include "any express provision for its implementation." Id. at 11-12. The amendments

clarified exactly when and how a mineral right is deemed abandoned. In short, the legislature

changed the process for adjudicating a claim of abandonment, but not the substantive elements of

such a claim.

"Changes in procedural rules may often be applied [even] in suits arising before their

enactment without raising concerns about retroactivity." State v. Ayala, 10th Dist. Nos. 98AP-349

and 350, 1998 Ohio App. LEXIS 5416, at *6 (Nov. 10, 1998) (quoting Landgraf, 511 U.S. at 275).

The question is "whether there is a change in substantive obligation as opposed to a change in the

way in which the same obligation is adjudicated." Combs v. Commr, of Social Sec., 459 F.3d 640,

647 (6th Cir. 2006). A change in the way rights are adjudicated is not considered a "retroactive"

change, even if it "may be outcome-determinative for some claimants." Id.

The amended DMA sets forth a "vesting process" - a change in the way alleged

abandonment of minerals is adjudicated. (Emphasis sic.) See Legislative History at 2, 3. In other

words, the amendments to the DMA were procedural or remedial; they set forth the DMA's

"process to reunite the mineral ownership with the surface ownership" H.B. 288, Sponsor

° In Locke, the United States Supreme Court held that vested mining claims were forfeited
because the owners failed to properly file certain forms with the Bureau of Land Management.
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Testimony, 2006 DMA at 1. As officially reported by the Ohio Bar Association's Natural

Resources Committee, the 2006 DMA procedures were meant as a "clarification of the existing

statute":

1) the original statute provided for the lapse to occur if no specified activities
took place within "the preceding twenty years." Questions arose as to
whether that language meant 20 years preceding enactment of the statute,
20 years preceding commencement on an action to obtain the minerals or
any 20-year period in the chain of title. To clarify this, the amendment
provides that the effective period is the 20 years immediately preceding
the filing of a notice;

2) a definition of "minerals" and "mineral interest" are included in the
amendment; and

3) a specific procedure for a landowner to follow to obtain the mineral
interest is included in the amendment.

The Natural Resources Committee supports this amendment as a necessary
clarification of the existing statute.

Report of the Natural Resources Committee to Council of Delegates, at https://www.ohiobar.

or^),/NewsAndPublications/SpecialRe op rts/Pages/StaticPage-313.aspx ( accessed June 5, 2014).

Such changes do not raise concerns about impermissible "retroactivity."

Moreover, there is no evidence that petitioner relied on any "automatic vesting" under the

unclear provisions of the original DMA, or had any "settled expectation" of ownership before the

2006 DMA was passed. See Landgraf, 511 U.S. at 270. To the contrary, petitioner took no action

at all with regard to the mineral rights unti12013 - seven years after the DMA was amended, 21

years after petitioner claims the mineral rights vested in 1992 under the 1989 DMA,9 14 years after

petitioner first obtained the surface rights to the property in the 1999 deed, and 3 years after

Chesapeake drilled a successful well.

' The 1989 DMA provided for a three-year grace period; thus any alleged "vesting" of
abandoned mineral interests would not have occurred until 1992.
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Even if the mineral interest could be "deemed vested" in petitioner by a legislative act in

1989, there is no reason why that could not be changed by a subsequent legislative act in 2006.

Vested property rights can be divested, assuming due process; indeed, the very purpose of

Marketable Title Acts (of which the DMA is a part) is to "extinguish any claim or interest, vested or

contingent, .. . unless the claimant preserves his claim." (Emphasis sic.) Rocket Oil and Gas

Company v. Donabar, 127 P.3d 625, 637 (Okla. Civ. App. 2005) (quoting Mobbs v. City ofLehigh,

655 P.2d 547, 551 (Okla.1982). Petitioner's own claim exposes that there is no obstacle to applying

the 2006 version of the Act here. His claim is that respondents' mineral rights - indisputably vested

in respondents or their predecessors since 1959 (see Dist. Ct. Op. at 3) - can be taken away by a

statute passed 30 years later (the 1989 DMA). That would be no less "retroactive" than applying

the 2006 statute to mineral rights allegedly acquired in 1992. If the 1989 DMA can divest mineral

owners of their rights, there is no reason why the 2006 DMA cannot do so. Indeed, in contrast to

the 1989 DMA, which according to petitioner himself would "automatically" strip a mineral owner

of his vested interest without any notice or opportunity to be heard, the 2006 DMA sets forth

specific procedures for both surface owners and mineral owners of record10 to follow before any

vested interest can be taken away.

B. Question Two

Whether the payment of a delay rental during the primary term of an oil and gas lease is a

title transaction and "savings event" under the DMA has not been addressed by this or any Ohio

10 The "holder" of a mineral interest is defined as the "record holder of a mineral interest."
(Emphasis added.) R.C. 5301.56(A). The abandonment procedures in the amended Act apply to
mineral interests "held by any person, other than the owner of the surface...." R.C. 5301.56(B).
North American is the only "record holder" of the mineral interests in this case; no other document
in the record identifies any other holder of the oil and gas. Accordingly, the only way that the oil
and gas "held" by North American could be "deemed abandoned" today is under the procedures in
the current DMA.
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court. A "title transaction" is defined as "any transaction affecting title to any interest in land ..:."

(Emphasis added.) R.C. 5301.47(F). A savings event under the DMA occurs when the mineral

interest is the "subject of a title transaction that has been filed or recorded." R.C. 5301.56(B)(3).

Pending before this Court are the certified questions whether an oil and gas lease, and the

termination of such a lease, are title transactions and thus savings events. Buell, supra No. 2014-

0067. Having decided to answer those questions, the Court should also address the closely related

question whether a delay rental payment pursuant to a recorded oil and gas lease is a title

transaction and a savings event.l l

Delay rental payments were made in this case under the 1984 oil and gas lease in 1985, 1986,

1987, and in 1988. Had those payments not been made - and nothing obligated the lessee to make

them - the 19841ease would have terminated, and fee simple determinable title to the oil and gas

would have transferred back to North American's predecessor. Instead, the lease and lessee's title

was perpetuated each time. Each payment thus necessarily "affect[ed] title to an interest in land"

under the recorded lease. R.C. 5301.47(F). Each payment was a "title transaction" and, for

purposes of the DMA, a savings event.

Although no Ohio court has addressed this issue, in a case that arose under Michigan's

DMA --- a model for Ohio's DMA (see S.B. 223, H.B. 521, Proponent Testimony, 1989 DMA, at 2-

3) - the Michigan Supreme Court provided reasoning that is instructive. Energetics, Ltd. v.

Whitmill, 497 N.W.2d 497 (Mich. 1993). The relevant facts were much like the facts here: the

owner of severed oil and gas interests leased those interests for a primary term of ten years, and the

lease provided that it would terminate after the first year or any year thereafter in which drilling or

11 If the Court determines in Buell that a lease termination is a savings event, that would
moot Question 2 in this case, since the termination postdated the delay rental payments and caused
the 20-year DMA clock to run longer.
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production did not occur, unless "delay rental" payments were made. The lessee made all of those

payments as required, and the lease then terminated. Energetics at 500-501.

The question before the Michigan Supreme Court was whether the twenty-year

abandonment period began to run not only when the lease was executed, but also when the lease

terminated - issues that are nearly identical to the certified questions of Ohio law pending before

this Court in Buell. The court held that "a new twenty-year dormancy period commences when the

reversionary interest is transferred at the termination of the lease." Id. at 504. The court did not

determine whether the delay rental payments under the lease also restarted the twenty-year

dormancy period, but considered such payments in concluding that the purpose of the statute was

best served "by avoiding abandonment of a severed interest under circumstances where it is being

actively maintained." Id. at 503.

The 1984 lease from North American's predecessor to C.E. Beck had an essentially identical

structure to the Michigan lease, one that was typical of oil and gas leases at the time. It had a

primary term of five years, and provided that it would terminate unless annual delay rental

payments were made. Under the terms of the lease, the lessees made delay rental payments,

perpetuating or extending the lease until 1989, when ownership of the oil and gas reverted to the

lessor. For five years, the lessor was thus collecting rent to maintain the lease for the oil and gas

under petitioner's property. Each rental payment "actively maintained" that lease and perpetuated

title in the lessee. It would make no sense, and would not in any way serve the purpose of the DMA,

to hold that the lessor had begun to "abandon" its oil and gas at the same time the lessee was paying

it for the oil and gas.

The Energetics court specifically found that it was not necessary that the termination of the

lease be separately recorded:

A separate act of recording would not have been necessary to put the
world on notice of this event. Anyone checking the status of the title of
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the subject matter property would have to be on notice of the recorded
lease and its expiration date, that being the expiring of the lease at the end
of its term.

Id. at 502 (quoting and agreeing with the trial court); see also id at 504 ("The terms of the lease

indicate whether further inquiry may be required to determine if the lease continues in force."). All

of this is also true for delay rental payments. Although not separately recorded, they do not have to

be, because the lease itself is recorded and specifically requires these payments. Anyone searching

the record is put on notice of the date and amount of each of the required payments, and of the

effect of each payment.

Since each of the payments clearly "affects title" to the oil and gas by perpetuating an oil

and gas lease (and the lessee's title), and each occurs pursuant to a recorded document, each

qualifies as a savings event under R.C. 5301.56(B).

V. CONCLUSION

The District Court's certified questions present dispositive issues in the federal action that

have not been addressed in any previous decision of this Court. The Court should accept the

questions for full briefing and argument on their merits.

Respectfully submitted,
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO

EASTERN DIVtSlON

Hans Michael Corbon,

Plaintoff,

V. Case No. 2:13-cv-246

Chesapeake Exploration, L.L.C. et al.q Judge Michael H. Watson

Defendants.

OPINION AND} 0RDER

This diversity action requires the Court to determine which parties are

entitled to the oil, gas, and mineral rights that lie below about 164.5 acres of

property iscated in Harrison County, Ohio ("the Property"). The parties have filed

cross-motions for summary judgment. ECF Nos. 35, 36. In addition, Plaintiff

filed a Motion for Leave to File Supplemental Authority, whieh Defendants do not

oppose, and Defendants also move for leave to file supplemental authority. ECF

Nos. 41, 43. For the following reasons, the Court G RANTS the parties'

respective motions for leave to file supplemental authority, DEFERS final ruling

on the summary judgment motions, CERTIFIES two questions of Ohio law to the

Supreme Court of Ohio, and STAYS the proceedings pending the outcome of

certification.
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l, PROCEDURAL HISTORY

On February 12, 2013, Plaintiff Hans Michael Corbin ("Plaintiff') filed a

complaint against Defendants Chesapeake Exploration, LLC ("Chesapeake"),

CHK Utica, LLC (`CHK"), Total E&P USA, Inc. ("Total"), and North American Coal

Royalty Company ("North American") in the Common Pleas Court of Harrison

County, Ohio, seeking a declaratory judgment, to quiet title to the oil and gas

rights under his surface estate, a permanent injunction; and alleging conversion.

Defendants removed the case to federal court on March 15, 2013 on the basis of

diversity jurisdiction. Defendants answered with counterclaims against Plaintiff

seeking declaratory judgment and to quiet title in their favor. Countercis., ECF

Nos. 6, 7, Plaintiff filed an Amended Complaint on June 13, 2013, adding Dale

Pennsylvania Royalty, LP ("Dale Pennsylvania"), and Larchmont Resources, LLC

("Larchmont") as defendants as well as a claim for unjust enrichment. DiscQvery

ensued, and Cross motions for summary judgment have been filed.

li, FACTS

Both Plaintiff and Defendants set forth the undisputed facts in their

respective summary judgment motions. Given the facts, however, the parties

dispute who is the legal owner of the oil, gas, and mineral tlghts beneath the

Property,

In July of 1959, The North American Coal Corporation ("NACoaI")

conveyed the Property to Orelen H. Corban and Hans D. Corban, excepting all

Case No. 2:13-cv-246 Page 2 of 23
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oil, gas,.and mineral rights (the'°Mineral Rights")' to itself and its successors and

assignees. The Property has been frequently transferred since 1962.

A. The Sur€ace Riahts

In 1962, Orelen Corban conveyed his interest in the Property to Carol Ann

Corban by quit claim deed, Carol Corban and her husband then conveyed their

interest in the Property to Hans D. Corban by quit claim deed in 1967. This

transaction made Hans D. Corban the sole owner of the surface rights in the

Property. In 1980, Hans D. Corban conveyed the Property to Gretchen A.

Corban by quit claim deed. Gretchen Corban then conveyed the Property to

Plaintiff Hans Michael Corban in 1999 via a quit claim deed that stated it was

"subject to conditions, restrictions and easements if any, contained in prior

instruments of record,"

B. The tVlineral Rights

As noted above, NACoaI reserved its interest in the Mineral Rights in the

1959 transaction to Orelen and Hans D. Corban. In January 1974, IVACoaI

entered into an oil and gas lease for a primary term of ten years with National

Petroleum Corporation ("the 1974 lease"). The lease was recorded on February

6, 1974. American Exploration Company obtained a permit to drill for oil and gas

on lands covered by the 1974 Iease in April of 1974, and in May of 1975,

National Petroleum Corporation assigned the lease to American Exploration

The Court refers to mineral interests generally as''minerai interests" and to the specific
mineral interests at issue in this case as °Mineral Rights."
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Company. American Exploration Company then assigned the 1974 lease to

C.E. Beck, acting for and on behalf of RSC Energy Corporation, in 1978. There

was no production under the 1974 lease, and the Mineral Rights presumably

reverted back to NACoal at the end of the lease in 1984.

NACoaI then entered into a second oil and gas lease for a primary term of

five years with C.E. Beck, and that lease was recorded in February 1984 (the

1984 lease"). RSC Energy Corp. obtained a permit to drill for oil and gas in

January of 1985.2 C.E. Beck thereafter assigned the 1984 lease to Carless

Resources, Inc. which assignment was recorded in May of 1985. There was no

production under the 1984 lease, but C.E. Beck or Carless Resources, Inc. paid

the requisite delay rentals to NACoaI throughout the primary term of the 1984

lease (i.e.., in 1985, 1986; 1987, 1988). Following the expiration of the 1984

lease, the ownership of the oil and gas rights reverted back to Bellaire, formerly

known as NACoaI, in January 1989.

Beilaire then transferred the mineral estate to North American in 2008 by

quit claim deed.

In January 2009, North American leased the oil and gas rights to

Mountaineer Natural Gas Company ("Mountaineer"), which lease was recorded

in 2010 ("tha 2009 (ease"). In May 2014, Mountaineer assigned the 2009 lease

to Dale Property.

2 Defendants' motion for summary judgment states the date as January 1984, a year
before the lease was recorded, The Court considers this likely a typographical error,
but in any event, the date the permit was obtained is not material to the case.
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A we9i was built in 2010, completed in 2011, and began production in June

2011 pursuant to the 2009 lease.

In October 2010, Dale Property assigned its interest in the 2009 lease to

Ohio Buckeye Energy, L.L.C. ("Ohio Buckeye"), reserving a royalty interest. Dale

Propertythen assigned its royalty interest to Dale Pennsylvania in 2011.

In October 2011,. Ohio Buckeye transferred a portion of its interest in the

2009 lease to Larchmont, and it assigned other portions of its interest to CHK in

2012 and 2013.

In December 2011, Ohio Buckeye merged with Chesapeake, transferring

its remaining interest in the 2009 lease to Chesapeake. Chesapeake transferred

a portion of its interest in the 2009 lease to Total in 201 1, whiGil assignment was

recorded in May 2012.

In sum, Plaintiff is the sole owner of the surface rights to the Property, and

he also claims ownership of the Mineral Rights beneath the Property.

Chesapeake is the record owner of the oil and gas rights beneath the Property,

and CHK, Total, Dale Pennsyivarsia, Larchmont, and North American are lessees

of those rights.

111. STANDARD OF REVIEW

The standard governing summary judgment is set forth in Federal Rule of

Civil Procedure 56(a), which provides: "The court shall grant summary judgment

if the movant shows that there is no genuine dispute as to any material fact and

the movant is entitled to judgment as a matter of faw."
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The Court must grant summary judgment if the opposing party fails to

make a showing sufficient to establish the existence of an element essential to

that party's case and on which that party will bear the burden of proof at trial.

Celotex Corp, v. Catrett, 477 U.S. 317, 322 (1986); see also Van Gorder v.

Grand Trunk Western R.R., Inc., 509 F.3d 265, 268 (6th Cir. 2007).

When reviewing a summary judgment motion, the Court must draw all

reasonable inferences in favor of the nonmoving party, who must set forth

specific facts showing there is a genuine issue of material fact for trial, and the

Court must refrain from making credibility determinations or weighing the

evidence. Matsushita Elec. Indus. Co., 475 U.S. 574, 587 (1386); Pittman v.

Cuyahoga Cnty. 17ept of Children and Family Servs., 640 F.3d 716, 723 (6th Cir.

2011). The Court disregards all evidence favorable to the moving party that the

jury would not be required to believe. Reeves v. Sanderson Plumbing Prods.,

Inc., 530 U.S. 133, 160--51 (2000). Summary judgment will not lie if the dispute

about a material fact is genuine, "that is, if the evidence is such that a reasonable

jury could return a verdict for the nonmoving party." Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1986); Barreit v. Whirlpool Corp., 556 F.3d 502, 511 (6th

Cir. 2009).

IV. APPLICABLE LAW

In this diversity case, the Court must apply the substantive law of the forum

state. Erie R.R. Co: v. Tompkins, 304 U.S. 64, 78 (1938). In doing so, this Court

is bound by the decisions of the state's highest court. Pennington v. State Farm
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lv`lut. Auto Ins. Co., 553 F.3d 447, 450 (6th Cir. 2009). If the state's highest court

has not directly addressed the issue, however, this Court must predict how the

state's highest court would resolve the matter. Andrews v. Columbia Gas

Transmission Corp., 544 F.3d 618, 624 (6th Cir: 2008). In that case, the

decisions of the state's intermediate appeilate courts are deemed authoritative,

unless there is a strong showing that the state's highest court would reach a

different result. Id.

V. ANALYSIS

The parties agree that this case is governed by the Ohio Dormant Mineral

Act ("ODMA"), Ohio Revised Code § 53(}1.56. The ODMA, enacted in 1989,

operates to return dormant, severed mineral interests to the surface land holder

("surface land holder") by placing a twenty-year limit on dormant mineral

interests. In other words, when someone other than the surface land holder

obtains the sub-surface mineral interests, that mineral interest holder ("mineral

interest holder") is deemed to have abandoned the mineral interests if those

interests lay dormant for twenty years, at which time they revert back to the

surface land holder. The Ohio General Assembly amended the statute and

changed the manner in which the mineral interests return to the surface land

holder effective 2006.

Under either version of the ODMA, a twenty-year clock begins to run the

moment that the mineral interests are acquired by someone other than the

surface land holder. If twenty years run in which the interests are dormant and
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there is no "savings event" under § 5301.56(B), the. mineral interests vest in the

manner prescribed by the statute. A § 5301.56(B) savings event restarts the

twenty-year clock from the date of the event.

The 1989 ODMA does not specify when the preceding twenty-year period.

begins for purposes of calculating the abandonment ciock, nor cioes it specify

any method for vesting of the mineral interests in the surface land holder. That

statute provided a three year grace period under which a mineral interest holder

could maintain his interest. The three year grace period in this case expired on

March 23, 1992.

In contrast, the 2006 ODMA specifically requires that notice be given by

the surface land holder to the mineral interest holders of record before the

mineral interests can vest in the surface land holder and states that it is the

preceding twenty years from the date the surface land holder gives notice to the

mineral interest holder that is at issue for abandonment. Ohio Rev. Code

§ 5301.55(B), (E) (2056). Once notice is given, the mineral interest holder has

sixty days to either file a claim in the office of the county recorder to preserve the

interest under § 5301.56(g)(3)(e) or file an affidavit identifying a savings event

under § 5301.56(8)(3). If the mineral interest holder fails to file a claim to

preserve the mineral interests or identify a savings event within sixty days, the

mineral interests vest in the surface land holder upon memorialization of the

abandonment in the county record. Ohio Rev. Code § 5301.56(H)(2).

Case No. 2:13--cv---248 Page 8 of 23



Case: 2:13-cv-00246-MHW-EF'D Doc #: 44 Filed: 05J14/14 Page: 9 of 23 PAGEID #: 989

The parties dispute both whether the 1989 or 2006 version of the ODMA

governs this case and whether a savings event has occurred at all.

,A. The Suorerne Court of C3hio Shouid Deterrnine Whether the 1989 Version or
the 2006 Version of the ODMA Applies to Actions Brouuht ikfter Enactment of
the 2006 Amendments but Alieging that Rights Vested Prior to Enactment of
the 2t306 Amendments,3

Not surprisingly, the parties dispute which version of the ODMA applies to

the instant case. Defendants argue the 2006 version applies because it was the

law in effect at the time Plaintiff brought suit in 2013, and the Court must apply

the law as it exists at the time of the cfa°im, Because Plaintiff has not complied

with the procedural requirements established in the 2006 amendments by

providing the requisite notice,4 Defendants argue his claim fails.

Plaintiff contends the Mineral Rights automatically vested in him in either

1992 or 2005 but in any event under the 1989 version of the ODMA. Because

the Mineral Rights automatically vested in him on one of those dates, he

contends the 2006 version of ODMA is inapplicable. Moreover, he argues the

2006 amendments cannot be applied retroactively to divest him of his property

rights.

Defendants respond that the 2006 amendments are not retroactive

because they are remedial in nature and that the legisiature is free to condition

3 The Court notes that which version of the ODMA applies is also at issue in
Chesapeake V. Buell.
4 Plaintiff does not argue that he has satisfied the procedural requirements established
in the 2006 amendments.
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the continued retention of even vested rights on affirmative steps established in

the 2006 amendments.

The Supreme Court of Ohio has not directly addressed this issue. The

decisions of the common pleas courts of Ohio are split on the issue of which

version of the ODMA applies to claims brought after the amendments but

claiming that rights vested prior to the amendments. On the one hand, M&H

Partnership v Hines, Case No. CVH-2012-0059, 9 (Harrison Cnty. Common Pis.

Ct. Jan. 14, 2014) and Dahlgren v. Brown Farm Properties, L.L. C., Case No.

13C1lH27445 (Carroll Cnty. Common Pleas Ct. Nov. 5, 2013) hold that the 2006

ODMA controls a claim of abandonment that is first made after the 2006

amendments.

M&H Partnership based its holding in part on the Seventh District opinion

Dodd v. Crosky, 2013 WL 5437365 (Ohio Ct. App. 7th Dist. Sept. 23, 2013). As

noted below, the Seventh District has since changed course on this issue.

The Dahlgrera court noted that as late as November 2013, neither that

court nor the parties had found "any appellate decision that decides whether or

when to apply the 1989 version of [C3pMA] for an abandonment claim filed after

the 2006 amendment," but it noted that the seventh district applied the 2006

version without discussion in Dodd.5 LJahlgrerr, at 13-14. The t}ahlgren court

then discussed the history and purpose of the Ohio Marketable Title Act

5 The Supreme Court of Ohio has permitted a discretionary appeal from L7odd.v.
Croskey, 138 Ohio St. 3d 1432 (2014), but that appeal does not seem to concern the
issue of which version of the ODMA applies.
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("OMTA"), of which the ODMA is a part, and held that unless a surface land

holder implemented or enforced a claim of abandonment prior to the effective

date of the 2006 arnendments, the surface land holder must comply with the

2006 procedural requirements to enforce a claim of abandonment brought after

2006. This is so even when the surface land holder claims that the abandonment

occurred prior to the 2006 amendments. Id. at 14.

Conversely, several other common pleas court decisions applied the 1989

ODMA in cases like this one. See, e.g., Shannon v. Householder, Case No.

12CV226, at 6-7 (Jefferson Cnty. Common Pleas Ct. July 17, 2013); Mar€y v.

Winkler, Case hlo. 2012-203, at 10 (Monroe Cnty. Common Pleas Ct. Apr. 11,

2013) (finding abandonment under both versions of the Act); Walker v. Noon,

Case No. 2120098, at *3 (Noble Cnty. Common Pleas Ct. Mar. 20, 2013) ("Any

discussion of R.C. 5301,56, effective June 30, 2006 is moot, because as of June

30, 2006, any interest of Defendant in the oil and gas had been abandoned. "),

Wendt v. Dickerson, Case No. 2012 CV 0135, at 16-17 (Tuscarawas Cnty.

Common Pleas Ct. Feb. 21, 2013) (applying 1989 version).

The only appellate court to face the issue is the Seventh District. In Dodd,

the Seventh District applied the 2006 version of the ODMA without discussion.

2013 WL 5437365. Just last month, though, it expressly considered the issue of

whether the 1989 version or the 2006 version of the ODMA applies to claims

brought after 2006 but alleging that rights vested under the 1989 version of the

Act. Walker v. Shondrick-Nau, 2014 WL 1407942, at '`5-6 (Ohio Ct. App. 7th
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Dist. Apr. 3, 2014) (appeal from Walker v. IVoon). The court concluded that the

2006 ODMA applies only prospectively and cannot have affected any right that

was previously acquired under the 1969 ODMA. Id. at *6 (citing Ohio Rev. Code

§§ 1.48, 1.58(A)(1)(2)). As such, it concluded the 1989 version applied. !d. at *9.

Thus, the only appellate court to have considered the issue in similar

circumstances decided that the 1989 version applies.

in addition to citing contrasting case law on the direct issue at hand, the

parties cite Ohio statutes and cases concemng retroactivity generaify, These

principles, however, do not point to a clear result in this case. On the one hand,

Defendants argue the 2006 ODMA is applied only prospectively because

Plaintiff's suit was not filed until after the statute was amended. On the other

hand, Plaintiff contends the Mineral Rights vested in him sometime prior to the

amendments and that even prospective application of the amended statute would

implicate retroactivity because it would divest him of his property rights. Because

of that, the lack of controlling precedent from the Supreme Court of Ohio, the fact

that the only Ohio appellate court to consider the issue has been internally

inconsistent, and the split in common pleas court decisions, this Court finds the

best course of action is to certify this important question of state law to the

Supreme Court of Ohio. Rule 9.01(A) of the Practice Rules of the Supreme

Court of Ohio allows a federal court to certify questions of C3hio law to the

Supreme Court if the analysis may be determinative of the proceeding and there

is no controlling precedent in the decisions of the Supreme Court of Ohio. Which
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version of the ODMA applies in this case may be determinative of the outcome of

the proceeding, because Plaintiff does not argue he has met the procedural

requirements contained in the 2006 amendments. Further, there is no controlling

precedent in the decisions of the Supreme Court of Ohio on this issue.

B, It isNot Necessanr to Determine 1lVhether the Assionment of an Ori and Gas
Lease rs a Titie Transaction that C3ualifies as a Sayings Event under ®DtUTA
and the Suprerne Court of Ohio Shouid Determine 1Nhether a Deiay Renta6
Constitutes a Title Transaction.

Additionally, the parties dispute whether the Mineral Rights were the

subject of savings events which preclude a finding of abandonment.

The parties agree that, assuming the 1989 version of ODMA applies,6

§ 5301.56(B)(1)(c)(i) provides the only potential basis for a savings event.

Section 5301.56(B)(1)(c)(i) requires that "the minerai interest has been the

subject of a title transaction that has been filed or recorded in the office of the

county recorder of the county in which the lands are located" within the preceding

twenty years.

The ODMA does not define the term "title transaction," Nonetheless; the

OMTA defines the term "title transaction" as "any transaction affecting title to any

interest in land, including title by will or descent, title by tax deed, or by trustee's,

assignee's, guardian's, executor's, administrator's, or sheriffs deed, or decree of

s Defendants argue that savings events occurred in the twenty-year period prior to
2006, but as Plaintiff concedes he has not met the procedural requirements under the
2006 amendments, it will be unnecessary to determine if a savings event occurred
during that period if the Supreme Court of Ohio determines the 2006 version of ODMA
applies. The Court therefore focuses its "savings event" analysis on the 1989 version of
ODiVfA.
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any court, as well as warranty deed, quit claim deed, or mortgage." Ohio Rev.

Code §5301.47(F). Although the OMTA definition of a title transactidn is broad,

for our purposes it is limited by the language of the ODMA, which requires that

the mineral interest be the subject of a title transaction which has been filed or

recorded in order for the title transaction to qualify as a "savings event." Ohio

Rev. Code § 5301.56(B)(3)(a).

The parties disagree about whether the Mineral Rights were the subject of

a title transaction. Defendants argue the Mineral Rights were the subject of

several title transactions that qualified as savings events and preserved

Defendants' interests. Specifically, Defendants argue that the execution of an oil

and gas lease, assignment of an oil and gas lease, and unrecorded expiration of

an oil and gas lease are title transactions that qualify as savings events under the

ODMA. Defendants also argue that the payment of delay rentals during the

primary term of an oil and gas lease is a title transaction that qualifies as a

savings event.

Plaintiff argues that neither the execution of an oil and gas lease, nor the

unrecorded expiration of an oil and gas lease, nor the assignment of an oil and

gas lease constitute a title transaction that qualifies as a savings event. Plaintiff

argues that no savings event occurred in the twenty years preceding the effective

date of the ODMA, and when the grace period expired on March 22, 1992, the

Mineral Rights automatically vested in him. Alternatively, Plaintiff argues that

even if the recorded execution and assignment of oil and gas leases constitute
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savings events, the mineral interest was leased to C.E. Beck on January 16,

1984, assigned to Cariess Resources, Inc. on April 11, 1985, and the assignment

was recorded on May 30, 1985. There were no further recorded leases or

assignments until 2010. Plaintiff argues that even if the expiration of an oil and

gas lease constitutes a title transaction, it does not constitute a savings event

unless it is recorded. As the expiration of the 1984 lease in 1989 was not

recorded, Plaintiff argues the expiration was not a savings event: Thus, Plaintiff

argues the Mineral Rights vested in him on May 30, 2005 at the latest (twenty

years from May 30, 1985).

The Court need not consider the contrasting arguments with respect to

whether the assignment of an oil and gas lease constitutes a title transaction at

this time, because even if the assignment of an oil and gas lease constitutes a

title transaction, the Mineral Rights at issue in this case were assigned via a

recorded assignment on May 30, 1985. Starking the twenty-year clock from the

date of the recorded assignment would yield an abandonment date of May 30,

2005, before the amendments to the ODMA were enacted and before the Mineral

Rights were next conveyed.

Accordingly, even if the recorded assignment of an oil and gas lease

constitutes a title transaction which qualifies as a savings event, the May 30,

1985 recorded assignment would not preclude a finding of abandonment in this

case. It is not necessary, therefore, to determine in this case whether the
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recorded assignment of an oil and gas lease constitutes a title transaction which

qualifies as a savings event under ODMA.

Rather, at issue is whether the payment of delay rentals during the primary

term ofan oil and gas lease constitutes a title transaction that qualifies as a

savings event under the ODMA.

After the lease was assigned on May 30, 1985, C.E. Beck or Carless

Resources, Inc. paid delay rentals in 1985, 1986, 1987, and 1988 in order to

avoid early termination of the lease. The effect of those payments depends both

on whether they are considered savings events and whether the recorded

execution and unrecorded expiration of the 1985 lease are savings events.

If the recorded execution or subsequent assignment of the lease were

savings events but neither the unrecorded expiration of the ieas:e nor the delay

rentals constitute savings events, then the abandonment clock would begin on

May 30, 1985 at the latest and run on May 30, 2005, before the 2006

amendments.

On the other hand, if either the recorded execution or subsequent

assignment were savings events and the delay rentals are also savings events,

then the clock runs not from the recorded execution or assignment on May 30,

1985 but rather from the date of the last delay rental in 1988. Thus, even if the

unrecorded expiration of the 1984 lease does not constitute a savings event,

then as long as the delay rentals constitute savings events, there would be no

abandonment until after the 2006 amendments were effective (i.e. any
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abandonment after the 1988 delay rental would be in 2008). That means Plaintiff

would have to follow the procedural requirements in the 2006 ODMA before

vesting could occur. To make matters even more complicated, as the mineral

estate was transferred again in 2008, there could possibly be no abandonment at

all if the 2008 transfer occurred within the tvuenty-year clock from the date of the

1988 delay rental.

Defendants' argument that delay rentals constitute title transactions, and

thus savings events, reads as follows:

Each of the annual payments from the lessee to NACoal in 3 985, 1988,
1987, and 1988 operated to restart the twenty-year abandonment
period by precluding reversion of the mineral estate to NACoai during
the primary term of the 1984 Lease. Had those payments not been
made - and nothing obligated the lessee to make them -- the primary
term of the 1984 Lease would have terminated early, and fee simple
determinable titfe to the oil and gas would have transferred back to
NACoai. Instead, the primary term of the Lease was maintained each
year by payment of delay rentals, and each such transaction
necessarily "a€fect[ad] title to an interest in land" under the recorded
1984 Lease. Ohio R.C. § 5301.47.

Defs.' Nlot> Summ. J. 17, ECF No. 36. Defendants further argue in their

response in opposition to Plaintiffs motion for partial summary judgment that

during the primary term of the 1985 lease, "[f)or five years, NACoal was actively

collecting ren.t for the oil and gas under plaintiffs property, and thus maintaining

its interest. It would be nonsensical to hold that NACoal had begun to 'abandon'

its interest at any time before the termination of the lease and the return to

NACoai of its oil and gas rights in 1989." Defs.' Resp. 19, ECF No. 38.

Defendants provide no citation to any cases that have held that the payment of

Case No. 2:93-cv-246 Page 17 of 23



'Gase: 2:13-cv-00246-MHW-EPD Doc #: 44 Filed: 05/14/14 Page: 18 of 23 PAGEID #: 998

delay rentals pursuant to an oil and gas lease constitute title transactions that

qualify as savings events under ODMA. Indeed, they concede that no Ohio

court has addressed the issue.

As noted, Plaintiff fails to address the argument at all.

Given the dearth of Ohio authority on this novel legal argument, the best

course of action is to certify this question of Ohio law to the Supreme Court of

Ohio. Rule 9.01 {A) of the Practice Rules of the Supreme Court of Ohio allows a

federal court to certify questions of Ohio law to the Supreme Court if the analysis

may be determinative of the proceeding and there is no controlling precedent in

the decisions of the Supreme Court of Ohio. As discussed above, depending on

the Supreme Court of Ohio's conclusions regarding the recorded execution and

unrecorded expiration of oil and gas leases, the analysis of whether delay rental

payments constitute title transactions that qualify as savings events may be

determinative of the proceeding. In addition, there is not only a lack of controlling

precedent from the Supreme Court of Ohio but also a lack of any precedent from

any Ohio court on this issue. The Court will therefore certify this question of Ohio

law to the Supreme Court of Ohio.

D. The Supreme Court of Ohio Has Accepted for Review the Questions
of Whether the Execution of or Exoaration of an Dil and Gas Lease is
a Title Transaction That Qualifies as a Savings Event Under OD1>l1A

As noted above, Defendants argue that both the recorded execution of an

oil and gas lease and the unrecorded expiration of an oil and gas lease are title

transactions that qualify as savings events under the ODMA. Plaintiff argues that
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the recorded execution of an oil and gas lease is not a title transaction and that

even if the expiration of such a lease is a title transaction, where the expiration is

not recorded, it does not comport with the requirements of § 5301.56(B)(3)(a) to

qualify as a "savings event."

The Court considered similar arguments in Chesapeake Exploration,

L.L.D. v. t3ue11, Case No. 2:12-cv-916. In that case, the Court concluded that

the issues could not be resolved through statutory interpretation. Moreover, the

Court found that Ohio law is unsettled as to whether an oil and gas lease creates

a fee simple determinable and gives the lessee ownership of the oil and gas

estate or is merely a license and therefore not a title transaction because it does

not convey title. The Court noted that two Supreme Court of Ohio cases have

taken divergent views of the nature of oil and gas leases, but neither concerns

whether a lease of severed subsurface mineral rights is a title transaction under

the ODMA.7 Because the context of the statute is important and no Ohio court

has considered the nature of an oil and gas lease under the ODMA, the Court

certified the questions to the Supreme Court of Ohio. The Supreme Court of

Ohio accepted certification and thus wilf answer the following questions:

I : Is the recorded lease of a severed subsurface mineral estate a title
transaction under the ODMA, Ohio Revised Code 5301.56(B)(3)(a )?

7 See Opinion and Order 18-19, ECF No. 60, in Case No. 2,12-cv-916 (comparing
Harris v. Ohio Oid Co., 48 N.E. 502, 506 (Ohio 1897) with Back v. Ohio Fuel Gas Co.,
113 N.{~.2d 865 (Ohio 9953)).
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2. Is the expiration of a recorded lease and the reversion of the rights
granted under that lease a title transaction that restarts the twenty-
year forfeiture clock under the ODMA at the time of the reversion?

Decision, Chesapeake Exploration, L.L.C. v. Buetf, Case No. 2014-0067 (Ohio

20'14).

The answers to those questions will apply with equal force to the case sub

judice.

Vii, CEi"tTIFiCATiON REQUIREMENTS

A. The Certified Questions

For the reasons set forth above, the undersigned certifies the follawing

additional questions of state law to the Supreme Court of Ohio pursuant to Rule

9.01 of the Rules of Practice of the Supreme Court of Ohio:

1. Does the 2000 version or the 1989 version of the ODMA apply to claims
asserted after 2006 alleging that the rights to oil, gas, and other minerafs
automatically vested in the surface Iand. holder prior to the 2006
amendments as a result of abandonment?

AND

2. Is the payment of a delay rental during the primary term of an oil and gas
lease a title transaction and "savings event" under the ODMA?

B. The Information Reauired bv Ohio atate Suoreme Court Ru(e ^ 902tAt

Because the Court is certifying two questions to the Supreme Court of

Ohio, the Court provides the following information in accordance with Ohio State

Supreme Court Rule § 9.02(A}-{E).

1. Name of the case: Please refer to the caption on page 1 of this order.
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2. Statement of facts: Please refer to § I1 of this order for a full recitation of the

pertinent facts.

3. Name of each of the parties:

a. PlaintifFs: Hans Michael Corban.

b. Defendants: Chesapeake Exploration, L.L.C.; CHK Utica, L.L.C.;

Larchmont Resources, L.L.C.; Dale Pennsylvania Royalty, L.P.; North

American Coal Royalty Company; and Total E&P USA, Inc..

4. Names, Addresses, Telephone Numbers, and Attorney Registration

Numbers of Counsel for Each Party:

a. Plaintiffs' Counsel:

Daniel Russell Volkema: Reg. 0012250
Volkema Thomas Miller & Scott, LPA
300 E. Broad St., Suite 190
Columbus, OH 43215
614-221-4400
dvolkema@vt-law.corn

Michael Stratton Miller: Reg. 0009338
Volkema Thomas Miller & Scott, LPA.
300 E. Broad St., Suite 190
Columbus, OH 43215
614-221-4400
mmiller@vt-law.com

Steven Jeffrey Shrock: Reg. 0060025
Critchfield, Critchfieid & Johnston, Ltd.
138 East Jackson Street
Mf(lersburg, OH 44654
330-674-3055
shrock@ccj.com
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b. Defendants' Counsel:

Niiohaei R Traven: Reg. 0081158
Roetze! & Andress LPA
155 E Broad Street, Suite 1200
Golumbus, OH 43215
614-723-2071
mtraven@ralaw.com

C7ean C Wifliams: Reg. 0079785
Jones Day
901 Lakeside Avenue
Clevefand, OH 44114
216-586-3930
dowilliams@jonesday.com

Kevin C Abbott: Reg. 0091504
Reed Smith LLP
225 Fifth Avenue
Pittsburgn; PA 15222
412-233-3804
kabbott@reedsmith.com

Robert B Graziano: Reg. 0051855
Roetzel & A.ndress LPA
155 E Broad Street, 12th Flaor
Columbus, OH 43215
614-463-9770
rgraziano@raiaw.com

Jeffrey D Ubersax: Reg. 0039474
Jones Day
901 Lakeside Avenue
Cleveland, OH 44114
216-586-3939
jdubersax@Jonesdey.corn

Charles Herbert Bean: Reg. 0007119
Thornburg Bean & Glick
113 W. Main St.
St. C)airsvi0ie, OH 43950
740-695-0532
cbean-tbg@sbcglobal.net
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5. Designation of Moving Party; Because neither side has sought

certification, the Undersigned designates Plaintiff as the moving party.

C. 6nstructions to the Clerk

In accordance with Rule 9.03(A) of the Rules of Practice of the Supreme

Court of Ohio, the Clerk of the iJnited States District Court for the Southern

District of Ohio is hereby instructed to serve copies of this certification order upon

counsel for the parties and to file this certification order under the seal of this

Court with the Supreme Court of Ohio, along with appropriate proof of service.

V1l. CONCLUSION

For the foregoing reasons, the parties motions for leave to file

supplemental authorities are GRANTED. The Court CERTIFIES two questions

of Ohio law to the Supreme Court of Ohio in accordance with Ohio State

Supreme Court Rule § 9.01. Further, this case will be STAYED pending the

outcome of the proceedings in the Supreme Court of Ohio. The Clerk shall

terminate ECF Nos, 41 & 43.

IT IS SO ORDERED.

ilCHAEL iIHr l^ °t`^® ► D^g JUDGE
UNITED STATES DISTRICT COURT
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Ohio presMratly has a x'^^rketabu.a, Ti^iv: act, R.c ^^
^gci. , which b8c^^8 ^fft0'y.ive% SePt-M^ir 29s 195%y It .4^^ am,,_nds^^
Sepcember 30, 1974 to exclude any ric,^kzt, ^^tat^ or iat°F:.are$t
in coal and coal xiinx^^ rigfiit^ frara aper,.Mtion of 'ne Act. gaal,
530I ^ ^8 of the Act' stat^^ that a ^^^son hzo u ^ar^^table tit3.e to an
^^terewt in lzxaad ai he haa an ^nbrc2^en chain of ^^^^^^ title kcr a
period of r3.o", less `'.,han. 46 vetars Cbaz.n of title 10 then A-«fined by
two c.^^u!ogq, the Airst of which stK:tsv 'eza.^ c"a, u°heva t2a chain Ot
title c*n^^^ts of ox^lv a singla instrasment or tirzin4actlion and the
^^conrl where it czansi^^s of two or ^^rn i,^strumeaats or
trar^^^ct.irrs.e, The Act provide^: ":hat =.5^^ ^^qaizitm^. obain of title is
only effective if nothing appearz of rscrarra ^urpozd3nq to divus'^ the
alaimant of the n&r}Yetable title.

Th^s 85bViC^iGES ,^^ZP83S:5 pY 'UAe XEeS.i '-''^`.i93"l3? Title /nCt $,rs to Siffiplify
land titl"^ ^ranmaaction,€; by making it pos,sible to dQ'^era.r",x¢c,
marketability through limited title s.&i°cYaze over ^oze vnamonabl^
period Qdus avoiding the neceasi'^y of iL o^ ninAng -^.he record b>w^ to
the patent t®r az^^.a;h new tra^sazsta.oax, IrdU3 Li okavicszsly Q legits,3Aa.^^
and ^^ai^ab.^^ ^^^^^^tive but in tIis '^^^enc^. of speci^^c st-attztory
autharity, intera^^^ created and interests appa4zing in titles prior
to tbut syeriou would not xs^^^3earily hu ^linz^^ted and T-Iould
continue to be an ix^p*di3^nnt to nQr&>awability , :Title
Acts do not cure and va1idata errors or irragular3tiea in
conveyancing l^st^,^.ntz^ bu'^. bar or u^tingaainh in^eres^^ which have
been orc- ;er^ by or rs^vult trara i^roWiarities in instaunintm
recorded :,riob to tW period press^ribc^d by the ^^^tutu and thereby
fra^^ ^re ,azt '^^ tli:,s thc effect of thor^e ia^^^rur^entsq vn tia.^s
very gAYner_4l serise, the ..".?kr^et-ab:`;:e Tit.x.?-3 aX^,^.s. iE3 ^.'91rs..bioPe in
charactero

The Ohio .^^et basld an the model ^^rketab2s
Title Act whicks ^as drafted by Profossc^^ L-aeiis N< Simes arsd
Clarsance B, Taylor ar,^ nurt of tIio ;:ir°higci^ r^u^ea^^^ ^rojact, c
^omp^ehane ^^^ ^tudy una^?rtaTvnn to z at txp astaxadard estatutcary lanqua^^
trt gsrovide r^r the o1zp'Axf'L^^tion oi reax estaate canveyancs«a at
the tia* of that sttaely in 1959b 'thaz'a were ten Xa;rk4ti;^bli, Tias Ac+^s
in c .Uact, including Hichigan° sy The Mictsigan Aa^t p v^^ ^h h;id bep-n
in eitect for 15 years and sttbjected to consisierable tws„ia^^ and
^xperience, appeared to be the beat piece of drwttoiai^,nora,ip and
ao-ksoOied the most practical ^pproach for attttininc, tha irers
objiactivrer The Michigan ^^^^^ ^ervffid as the ^^sis for drc.-..ixg the
mocaZ Ac'ty ^^ Ohio Marketable T3.t1:e Ar.t vao the tenth
5'^ ^^ s ^kct enacted after the Michigan staa,dy aaxd v^n j ;tt,-xAed
dir^^^^ly from th^ mode1 Acta

It in apparent fram the b^gisZatiwe history rst the Ohi^^
Marketable title Act a.^^ submequert interpretation by courts and
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practitioners since its entictment that it Yxea tho general intent of
ths act to apply to mineral irterestg ^^^ept ^ca^siSia^ett and
Tavlssm, in thoir a^odel .°,act9 po.intr^d out that th<Y single prinuipeai
prra°aistox: in cbs <4^^ ,--tab3.^ TitIu °oct which mabcws it inmffgctiva to
bar dox-.a^ n", mineral Anterssataa is the 13ravzs$tsra that th,", record titis
is su.bjeut to such intesrci-,^ and def^-;^cts as ura iazharunt in the
munimeu.ts of which the ck:ain of record tziLc: ia fcrrnsda This
provision is included in the tTodeI ixts as as the Michic^an and
Ohio Acts. From ira prectical standpoint, ariy reber.encs in the
recorded chain of title tss prsviouslywcreate€^ mintrbl intcres^s may
sor,%,i to kraep t.hase interests s.l.i^ars^ This io=s was^ the seat^^^^t of
Hes.fner v. Br_ad.^c^rd, ^ O.S. 3d ^L4 (ZS83) In ^a.,t case, the ^.ria^.
court up^.sl^ ^Yas valid.itg of a s ^dsxed miner" lntsrttat which was
bzase? ,wpwn transactions in a chain of title separate frc^m th;,; title
claimed by the poases,^nr of thQ sux»ace z.nterost. ie severed
mineral chain, however, contained trwissutic^ns recorded during the
40Ryear pSri0M prescribed by the Act and the court held that
transactions iz3herent in mv.ninents of title during the period
constituted a separate reccsgn.^zabls chain of titln entitled to
protection under the Acto T3a : A^pc,^2lage Court reversed in A;:
decision acskrsow.kedaing the fsoM that a precise reading of t&t,e
^tatut ,-i;ld the trial cata;^"& -4sui:sion. but relied on legislative
history to the effect that it was the intent of the drafters to
ext9.nqu.iuh asverod rczns^al is:tersstso

The Ohio Supze;ee Court overruled the Court of .,pgsaals br-sed, upon
a strict reading of the atz.tutee :?sa.o to tha.s ^bvisau€s l,i.;aitatios in
thQ Act, recognized by Si-mes rpd Taylor and highlightccz by H.5fnerr,
s c ?^,rould r^gpear that the Ohio a.arkaiebir Title Act is not 45-nuRI1i
0¢fectivu &.s a rae,aan.s of min8x41 interestse

1-is; a qezss.xaI ^:^i^sc^.p^.s^F h.i¢^+^r^1s are not s^o^.me^. to be capable of
being r;nc^os^.^, ^y n nserzwu$ar unless they are actually poasessmd,
nhio is in ti~n:^ majority o2 jurisdictions which hold that a sevured
xxzterest in undeveloped Linsrala does not caxsstittite possession.
Ndich:lgan+s legiealauars ricagnixed the fmpartzauc^. of including
minwraals in i.hu c d^ ,̂Agacto . ad, errors ^uhi^ should be by
operation of a^d. nonwuse. TTaffi n^i^ ^iBw^ ^w4„ and the 14od^^„^l Act
provide an addiwican :l ^.-. ;,. a ^ssr t3a.^ elininatiesn of a3ozma,s,t
mineral inter:^nts, which, sad {.n conjunction with the
M+rk^tabl^ Title ,aatr io ca • :ivo in accomplishing this goa,9.0
Under t3^ ^ KIcrF.Rgan `^ct, W s of sevsrsd =insra#. 3.ntasQ.s^zt ar4
re€guircd to ^.ilti notion €aiC tkz s:tr ^2a^isz,s ok within 20 y^ersuxter tft:: last thra isza^,i,mst, :: 's%aa-ia:tar qracs periodprozir,44 for inztt"s. iiliazg unt ler th-.< ? e.•., Any vs*verod
mineral abandar;ed or wMiraguzsiaefa as a r^^,_Ot of the
application rs-t thw ^ch9:e^an Act vests in the owstwti ^il tho uwrtiacs,

Me nujor diotia cfi.ioas between the pragzaoad bill for
cori :R4<$rntion by tht< Oh.i^ ^ogiolature, and t„he: Michigan Act i.^ that
tF '{a;.higaa Act applies only to intarasts in oil ^ 9LOsy ^t is
^pM-.^;rw Crou t3a : 1971 xmendmont of the Ohio Markexaasle Ti;i l* Act
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. ,H-ia'.`'^'3t^:,^ ^54.

^^t the Ohio Legislatlar^ has deenad it &dri.oeble for the aarkta.b3.a
Ti.t'-e Act to apply to 01l Dingral iaa^^^esta 6:.^^,p^ ^oal. The
proposed Ohio Dormaazt H#neral ;:act has ^^en d,r^^.Zwerl tea ccana°orm to tile
Onio MarkcetciEsle Titx ;,a^ct and apply to karsy mi.raer&! ia .^.°ant Qxcapt
an inc^^^st in coal am defined by t5301e53(2) of bYs^ xarT€.tabl.
^ S b1^ Ac;;. The ^^opsased B.ill si; gsassbdr usaula3 Eszve le&d to the
d+asired rge>ult as auatad by the Apgse.ilate Csaurt in 3^eiZner of
:Mexuinating tanused mineral .in^^^^to not prti3&9zuad gis s+pa.ration^^
tranjg^^^rv or a as.lincg of notice ot an .int^,n.t to gsra^erve 5.ntere.^t,

The pr°oposesl liil.l alse ^^^tains the ess'aztt.£rsg elex^ents
racommended by i.h;a .i}a.tionaA ConferY<xtca of cta^^sirsnars an
StaMn l,a.T,,n at itr <:^,rersu.al aonForunz:.; in ^oston in ATxgust, 19SG^ W
have e,.̂ zci.osed & copy o^.̂  the ^Jn3^aa^' a Dttrma.nt Mi^^ral InEeresta Act
i;iith ixzefutory rao^e-̂  and cs^en^^ for yxa^ review.

Caks.foz:sia, T.ilinesia, Indiana, X2s,.c'ti.gan, Mirtaa,effir,tat Nc^Y^^as3ra5
Nort4s Caro3,ina, Wartkz Dakota, E3rec^ttnf Pennsylvania4 ^^^th Dakota,
'^erm^^see, Vfrqina.a, Washirtgtsan and Wi.^consin all have a+i^^ted
D€sxm-azzt Minera% Actno Al.l btst P^z^es^^lv r Vi.rgini..? zessl ^ennesse,s
huve companion aiarkatable Title Actsv

I believe tza', enactment of the Dormant Mi.xtezal Act will
encoura^e the dbreelopmez^t of minera,3,s in Ohio which have been
prssvieausly igncred due to da-Zects in ti+tlQ> Tza develzspaut-int of
nAras:alg would lead to ^everanc€a tax rovenuee, and anhancM the
economy of aa°ea.^ of the sta.tu vshi.c8g may P^rAve no other acurce of
revenue productiono

I fsal that CerMgoani,es oa^gagod in the dsvel.^paent cZ ^3€aexalu as
well E:.s +ac^raers of pr^ar,4^.;y ffit^jec@s t® title defec^;s s^eri^ ^teIed by the
Maxke;tabls Title Act wouid ^^nefit from the anactnient of the
prsaposed dormant ni.xn^^als stall'utee

T.'e.is testi.Lorny esau prspared mnd prea+ented by Willi.= J.
Ttylor¢ attorney and Paz^^tner in iti.rzca.id, czAtice '
50 North Fourth Street, ^^,noevil.lob Ohio 43701s {slS^
4w4-25910 2ir. T^ylox's p^acstice involw rcenoiva
minur^:l t.itw- work 1and hi€^,s tim ^..; ^ --nvA th;a ppevrailtng
party in 9 ii.nr v. Bradto^r the lm- :^z^z€^ Ohio S+^p^^^m.es
Csau^ a. l^a^r^ z^.^f :., 6hia %ax :tab,Ae Tit1i Act. He
gr;^,T; :L tux varzal •^=itea axticles 3nvolving minaral
ti.t,E.e tap#,cs, inolaaril-.na^ ^^^^^ ua rxir;:.ea:l Ti.tlo #ni.ni.onaO
an;: 1.1e3a.e EPfeat,rs o;' Forac3,oai,ng on oil aid "c; Laa,:zWl
^^4 t.".;.sw3€^ 1S'y tl.:- 3 • r"'.n AneP' 'I T,+Y:°fi ^'̀oun£^dt$tif,`A'#n He i.ffia
11.; ,:r of V^^ Ohio as : a;.4tiad Natural. Posaurc^s
twmAtwee6 the Federa7. Bax° -Assoaiazi.ozs Cozm ° ^ on
x^turex Ra00=ase0jr and thz Ucpn'i, comm,itt-o53 of the Ohio Oi.l
and Ong Famzasc€!ati.ont
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UNIFORM DORPlAN'f MINERAL INTERESTS ACT

The Camm%ti.^°:e ihFt ^%cted for thu Con.femmee of Caam€raiss^on+^r.-
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UNIFORM DORMA6#T t4NERAL Ia3°tiZM'STS As4."̂°^

PR^^ ^^^^RY NOTE

adature of Nlg^^ral lntes°zm-L^

Tnw.rasncti¢ans nnvs ;Azsg minera xas.g; r,,.̂ s2s exmy R^.̂ ^^ ^everd
c.if.^^s<:^t ffammo A 1c; .zrwlts the lesse: to antea.̂ ^ the Sarad.

ccove €sirsera3:Si ; spF,e.t"a'os& poeaod *: v&a^^h^,.ar a
wxtu s a S^̂  , _. . ^ dtlu to the naa^ ev ^^ ^^^ from Strte

tF pk-oka8 z-S^ :.I interest in 7 'IM„ ^^^* -,:^6te il?^^ owner^.,
xx' thep pma"it tas remove mfnea°UsK hwfse-,ver> the pmlt dn:)z not

Its owner to p^^^^sion of tnie kand, i. a._e Ritle oy rsth^^
Interests in miner:Ms ¢Yauv be ^ea8ed by

A ^evur,,.nce of mAnerni inter,'asu occa.?.rs w ra i>11 €^^ a
pa^rd,m WE ffdn.=;ral aeats.̂ rests ^ro owaaed t kraui, the awnwrs€aip
of t's'a83 a "•-'°?°ce. A 'Qe?*uri'.,,a'etev" ??'^f u3"erlYi one of BW0wa3fa..
Fbmt, a suxf&.oe o'.?nes who 02o aata-m a na'.ne.rak arst^^^^^t m,^^
reyw^c all or a portion of ^st^ ^se^a^^ I^atere^st a&p'rsrs t:r^:^n^f'z^r of
te^^.„-cs;> in t^io &so^d cor.'r^eyisag the saarfaco. oa 2he #:ond to
^^Q buye,r, ^hQ aaeuer rasuRva$ a mineral tn8erest in i^om or 'A
of the eiiixaer^^^ ^er;:µ?0e th:x surface. Certain types of SeHers,

as railroad cmpaniesy iaftesa inclasde a r^^^rvatim of
m-dzAeml lffaterest^ as a matter of cwj.x ^^ ^ aU deez1s-

Sewrxdp $ person who owns both the aaarface of the 1and
a,nij a mineral #aaterest may con^ aU or a portion of the m^nero3
i.►m'texest to another person. s-px^^ctice is ^xnmon in ^^^
where mineraAffi have been x^^ntly disccavexesi4

.
u3se many

landffiswners wish to capitaltze tm dizuly on the speculative value
ot the subsurface a°ights.

Severed mineral iaaterests msay be ewszed 3za the Fjmo
manner as the sux°bee of the Und, that isa In fee simple. In
me jaar3^^ctiozas»^ howevor9 an o3l and ^^s right. (as up n d to

an Interest In nonfaa^^efoa^s odnexals$ Is a nonw"e$sory inta;rest
(^ incorpoxeai Yae t^ment).

FastontSsl Problems €t^^^tin to Daa t ilUnera3 Ixttes^eet:^

^ ^ abierW Interests In gaattrokL and seveaed rssir►er^^
^^erosto In p s  may pro"nt . . culf^^s if the owner of
the Wereat to cdedng or nknottn. Ursder t^ ^ mmn 1xws a
too . ^ .sitWo inta t in land rum be oxdngWdwd or ^^^owd
by non e #f Is _^at n*eossax7.. ^ to r__m.^^..r+d asr to smfAnte3n
^ ^ t p r#y r . .. rc3s 3n order to p.. . rvt an awner^^p
ist t In . rob. Thus, ft Is ^ ^^ that the only docaament
ap ^..g In the p..^.be reewd may be tho . ..t^

dng t mineral fntomot. Sub owners, itaach
as the hoire of odgLnat adneral . ^ y be unconcerned

I
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.:^^^z$ ^aa ^g^r^.^exa^.ly v^=^^a;^$ess mineral i^a$eres$ n^ri may not eo4Me^
of it; hen^^ thrax> xn^erests ; n4;y not ;D*et.6r of recrsad.

if ma^eral ovaers alve nroissisag or unkaaoeln, ii ;18Y cx^e,zte
pwobi4:ms for .,ayo^-^.41 in;Mcesued in 8 Pi®ring ar "'ireng, g,^^ause
it miq be difficu2t or i.eaagsossi,tsk^^: i4^i rights to dev^^P the
ndnernI.s. A^*, cxpior 2irsai or mWng comp,:y m-y be U;bi^ to tiie

rsissinw or unknown os m<ezs if ^ mpi.aav.tion or mining proceeds
wi$ho^.^ proper b°surface O^P,nars al^ concerned sdRh
the o^,^nersgip of B.hM e :-:r s 'fseraeeAh th.ii^ ^^^eo$y. A esssrx:ral
interes$ includes the f ant,ry on the surfcce for
p^^^s of ¢esinYrai 2.Wa =,an -^i'f€^^^^ y Pxeclus3,e

4
S^e^dt:l4,1p#'#SeH^$ E3a the s4E3 3":^:^ r'r.ix+•na w9.raa.°,^^$Y:.ues a r^4. f m+sa

3mpfr4rment of ee;. r%aotabil's$;}°<

On the ot':Lar han¢i, the owner of a dormant mineral
inRerest ks not r : tesi to develop the mba::.r$la aie^co.
unaieveloped riy,d .s m ly not be taxed and mc.^r not ba^ ^ubjec$ to

ss ^^s^.+^^a by woapc:^e^'. The
s ^,i;; «..l ;^;^.^^s.t^^^^ $^^^^^ ^ ^ to the ^i^^s^^3 ^t^•^.^s

of ^S O.a'2^'^ ^tk4bdb axs'$^`^^. '^{^Y.

M^y be its .paaawen$ of the surface estate, wFich c3^y
have ho}^^^^ v.^aue ,^ ^^^son seeks to visseanbR^ an
unapmum^red fee. ax . ^ ^^et^^ ^^$^^^^^t ^^as?.$^r^i ^is^
^$s^^z+^s'^ i^. vi^g to ,.,:q,
pricet the surface ar. ° rr r^ And It impossible to trace the
oavaaers'hi.p of *tista fs .. ` ' -he,^.ase 3ki the old interost.

An ^^nsWo body of legal Uterature aiemonst.ra$es the
need for an effective means €af dt^^^ring land 8i,$i^s of dormant
miner.-A ignf,. ^::ts> PubRe pesHcy fwvors subjecting dormant
adn^ral irs$erofttia to $aamination, and EogisiaiAve inf^^^en$ion in
t:ie con$#.nuin^ conflict between mineral w-i+^ surface fin$ere$#s may
be necessary i;n some ju^sdictions. More $henY^i^ t^^i^^^ ^t^f
sYafes have ^aoi:^ c;,iscted special statuEe
dormant mine;mi tzat.erests, and some of the nearly $^io d€szen
s$a$ws tlimt now have marketable: title acts apply the acts to
mineral i,a^tarests.

A,s^pracehes to Me Dcsrmant ttnarProblem

^ .w I{^ ^^^sdictions that have attempted to deol with dormant
mlrsexai in$-oreats have adopted a wide vairiety of soi^^*ns, with
saaf.^^^ su es< The ^^ ^chemes deMiarit+ed '^, low coaxEsYii,u:o
ame of the mgln app Y^^^ that have been u^^^^ ^^^ough many
s,tatas have adopted variants or have combined featatm of these

Mie.

^ don nt s The common $*,w eancept of abansicsnmetet of• umfui relief in S^Ma situations. As a

general au€e, e. mineral interests that are regarded as

separate poeao"ory cout not sutaject to abaredorsment e
Bu4 ins t fft lnforosto fn t#o natUre of a iease or profit malr
be sus^leat to a^ on nta In some Jurisis^^^^^ the scooe of

..^.^^•__ ^ .
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the absssd+anmerat remedy has been baoadened to extend to oil omat
gas rights on the basis that these ma.ner.^sP being f'ugRciOussMM

owned in the form of m ar%cas°POrwsH bexez3ttameri. and Laen" sia°,e

subject to abaandons9ae€ttm

The abattx.donmea^t remedy is Umi5^d both in scope and by
Pr^cticat pa°mf Pro3s^ems. Abaneiorameni requires a difficult
showxakg of anteazg to absredoYh; nonuse of the mineral iynterest
alone is nast ^ffcieaxt evidence esf intent to s^andon. However,
the remedy is useful In some situp-tiflns and should be retained
along ^dth enactment of dormant rdnersl legis}atiasn.

tirars.rasea A number of statutes ha-::e nonuse basis

Fnir^e^ n^aferest for a term of y^ears, e.g„

for
terminstton of the mineral fnteres¢, ^^ch s$tatute in effsct

makes nonuse for the prescribed peraoat conclusive evidence of

intent to abandon.

The nonuse scherme has Pdvara.tagss and dissdvssxtagest Its

major attraction is that it enELbles exftngW f of iaz^ ^t. ^casn^.
interests solely on the basis of ^.^as^s^^s p ^
abandon ts unnecessarye Its major drawbacks are that it
requires resort to fqci^ outside the record ffn€t tt requires a

s^^cht palso
^s^^,udld- promea3Jng to dwterad ^c^^^tsQf^ se

precludes 9€r^ngmt+^im holding g mnr^e^
an future devel€+pmenta future price Increases that rrM malte
development feasible, or assurance by a conaaarvation
orgsnization or subdivider that th^ minei-W xights Wikb not be

explo9ted>

The nonu,s`0 concept should be tracarox°goratsd in any dEarirxant
mineral statute. Even a statute based extf,uskvely on rscorsUng9

such as t:tze #Tni-l;amm Stmplif'icat^n off Land '^Tans£ers ^ctof a
(USLTA) discussed below, does not terminate the ^^
peuu^ seh8 'ataai an adtiv^ legitimate min" in$emst but who
through inadVerteMO to meard.

B^^E^^a3 ua^. Another approach found in severa9.

^urt oney gs ,man as $n USLTA" a mineral In ^^^ ime
,A^;^t r^x^a^'. ^ra€ter this approach _

c ^,^ ^,^^ ^s s3 ^^ ^hst pexWd a as otica of Intent to
preftrve the fnu3troat is a°amra^ed. The eirtxsea of this model Are
L^ tt aitab°ses c4.^eriaff csf! @ttle on ttae tmde of fa2ts tTB the
rworsi and without resorB^P^ ^3t^'^ c ^ ^r aSi^^ ^Lsges^aa^
^Q^d r^e^ uw^cYaip the ^dxa^^ xSciltt®
^^t tt permits an Inactive owner to preservet ^ ^
on a purely s}soeaxl^tive basis and to hold out for nu3sarsceod

inoney
u

record
Lndteft^^^t^ and:^t be I^tffitta

the
r^s+x^ a^a^^r^iet^nt f^t^r^ to

^ ^^m of InLent to preserve t^o ua3.n" rfgh8sa The recordS.ng
^ ^er^ ^
concept to 't7:ffiaful4 hADYJhv@&°< and shot£ld bebB. 9Ge34 ffi'liemBnt

in 7^ny

darmla+nt minesaS log€alttkion.
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Tmat for unltrnevaaa min:.^ra^ owners. A quite difaea^ent
appra,c tsa tkxu +awn-};z^ Is £ound tn a
nazmber of jurisdtctiesns, b.,!nkad on the coreccpr of P. trust fund
caeated for unknown mineral owners. The '^asic purpose of such
sR.atrates is to permit develsagromcnt of the minerals even though
no?: all mineral owners can be located, ^a-fing into a trust the
sihare of the proceeds allocable to the absent owners. The
usefulness of this scheme is limited in one of the main situations

we axe concerst^d wigh, which is to enable surface development
where there Is no substantial migtfiral value. The committee has
concluded that tWs concept Is bEayrsn(i the scope caf the dormant
mineral statratee although it could be the subject of csubscqueng

tzet.

Escheag. A few states have treated dormant minerals as

abazadc+t^̂a propert^ sutsject to eschcat, This concept is si.mllmr
to the treatment given persozaaa property in the Uniform
Lyn^laimed PrfspCrty Aat.. This €^ppr rxicii has the setxe
shortcomings aas the trust for unknown mineral axwners.

C€ss^s^gut4o^s^9i^e Constitutional isau^:s da-e been raised
^raz^^x^$ retroactive application of a dormant mineral statute to
existing manerW #nkerestse The leading c:sett Texaco v. Shoe.„
454 U.S. 516 (1982)p held thp, tndi-exae doa^t -ffim-ar&T-Sta uti-

csanstngut9.ona1 by t narrow 5-4 margin. T^^ Indiama statute
provides that a mineral right lapses ia It is not ugt°d for s^eriod
of 20 years azd no reservation of rights is recorded during that
t`sme. No prior notice to the mineral owner is reqaa#red. The

during
m# ^ ^ ia^3^ est ^ may bestatute

which notices of preservation of the
period

recorded.

A combination noaasaaePrcc^rditag scheme thus satisf9cs
federal due process requf,aemexets. Whether such n- scheme would
sntisfy the due psoccss requirements of the v^^aas states is not
clear. Comparable dorr^mnt e^^ner^ 12dska't^on has been voided
by several st'%t.e cou:^^s for €^ure to istisfy strte due pxocess
s°eqeairemewis. Uniform EegislaEfons If It Is to succeed in r.Fl
stra^^* irahere ix Is enacted, tall need to bt= cloarly constikes9icnafl
uAdo.^ N^riona state standardn. This asasttria that so= sort of
px-lgr notice to t.h`^' snina<:a' w,rnV^' a,s z^as st'aseiy ncccasarye

6^F^P.b0. 1a^L1Ya, ^ ^MN3

A combination of a^aprmches appears to be beat i:ar
utdfaran legislation. The politics of ttxao ama of the law are
quite 4nten&n in the miAer-1 pr^Dduc"sa^^ stafes, atir^ ^^i positions
aWd iratea^^^^o of the varlous oressuraa 9'roups differ from StAte to
state. It ahmUtd he roMesrs^eied that t^^ dormant min4ra3, ^^rdon
of USLTA Was felt to be the as^^t 0otstrxaveroM ^^pect of that

ScB.

^
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4 ^ statute th*t cesMbineS a raUrexber of e9iffexvnt px°za^^^^ons

i;or the man4mi ¢+wner9 but th-st sim ess&ble$ €erManatitsn Of
^k^.^a^4 ^+'r._€se?rax sfos^A'&s, ig likely to be t^Z^ ^5^4st ^^^5 ^^f^1, ^ of
Ssac^. a combination ^ne^Y ^^ F^elP ^^az^+usa t^aei Coiaswac^,n ^^ ,ala€ ox

ih4? &3!Lsi.. from state to }^t,%.BaL, FC}$" '^hes°,•
° res'3^,•.icFAar $^E:E "̂ £'^'d"'^^$ ^'^fia9T^ ^^

^^vt-ld2pezE by the commti^ workablea^a ^t^a^~;e^^ #^u€eatiw #Ifa

of

the ta¢es€ widely accepted aPp^ckx^ fG+an
{ existing dorman$ eeasxaeral ^^^slaatiaaea x$zsge9.her wita prior notice

pr^^^ctAe;+n for the mineral owner.

Under the draft statute, the sraxface: owner may bring
rsn

action to terminate a eattnerasH nn$ereat #.^-°t has be;en dormant for

KQ ^eia
.rsY provided the aecWr^. e1sse evidences no activity

fx^^resT^g the mineral interest dur^^ that periesdz the owner of
the mineral Interest foUs to record a notice of intent to preserve
the ssaanegal Interest wftWn that lroe?rk¢aa39 and no g.wEes are paid rsai
the minera.6. `sntewrewg vdf'pein that period. To protect the rights of
EL dormant rnsneral owner who through anas&v^^ence faUs to
recorda the statute enabkes late recording upon payment of the
3itf,^ation expenses incurred by the surface epvaner, , ktds remedy

is not Availabt^
to the mineral owner, hzzo ^^re f^ ^ ^m^ ka ^

interest has been dormant for more t1^s.ss 0 years

his been no use, taxation, or ^^ 7^' statute provides ^f$^ $^+y ^^'
the rc^ia^er^a for t&z^8 pe^SE) •
grace period for owners of mineral interests to 'meara4 a na3dee3 of
intent t^ pTO;s.erVO #ntereSt$ 4,hOR W043ld be aaesmoda$^lY or within
a short peaiod affected by e+xsaetment o€ the sta#ute:

l'b4s procedure vM assure that aadvee or vgluai;s^e fdnezal
$xnteres$s are paogemct€ea^, but wM not place an undue @etwdere sxn
marketabfify• The c¢embiax€^tie;+n of protections wO help ensure
the fedrnes#e as waU as the corusE.atutkossaUtyr of the stmtuie,

°Ftse committee be3ieves that clearing title to ,:e?ai property
should not be in end in ftealf and should not be ef.aMev^d at the
^xp^nse of a adn+etr,al owner who wishes to rata3:^^^ ^ ^^exa^.
Interest. 5^. many cases the I^.f.+^^z^t r^^ ^^
bargained for and remn;:^snxs a substantial i.nvest4:sento The
Obj^^tive Is to clear ^^t'^: of wortBil:;ss mineral interests and
mineral inR^^^^^s aba:rut rv5aa.ch no one emms• The €trraft statute

^3^1^^:8^ s;tiM$ ^?3%^a^^^k^'^•

5
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UNIFORM DORtIANT M[NERAL INTERESTS ACT

SECTION S. STATEMENT OF P43LICY>

(a) °The fsazt^^^c policy of th£s State is to exraEsle and

nnco+sgaZe mr9arats:£siUtIF of ae .t prra^^^ty rzad to asaadgete Me

adverse efaect of dormant ^saner;l €n^evests «t3 the fra6l axse and

development of both sue fmce estate rkrud maneml interests in rem

prnper4y>

(b) Thfs [Acf) slisli be .e,sa^°ed to eraectwete its

purpose to provide ^^ear3s for terminatioza of dormant mineral

isaterest^ that fmgxair marketabiHty of ^al property.

COMh§ELwS'f'

3'?t^^ sect3¢en Is ^ 14[og^'aakative finding Eaart deo3.aratlon of ghw
saabstasstael an#esest of the state In dormant min+^r^a legislation.

SECTION 2. DEFINITIONS.

As used In this (Act$ ^

(1) "Mittg.^ral Intea^est" means mn interest An a mineral

^st%ke, however ereated and regardless of formt whether

absolute or €ractEonal9 divided or und3vided, corpfareal or

incoreporeafl, tnclu€ing a fee simple or any lesser tnterest or any

kind of roya#t^. production payment, e^^cutav^ right,

non^xacr^^^^ ^ight s leaseholds or Hen, ^ ^^eralsp regardless of

charaoter:

07' ,.ttners.ssY andauo.aoo Vws, aau, cw-" ., bwr gaw-mus.

Uqaa.Rsi, az'd solid kays§rocarbsans, og shale, cement ma.ierfa1, easxz9

and gravel, road ma4erla1, building stone, oher^ioal substance,

g®xsas'eesnee met*Mc, fiffielonable> and saorafiesiout'#te orts, caUd das,

6
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Aes^. other clss.^y, a a'^.Oshsss and r^fi.^ses g^.h,xsrsal x^^^ou..css, and lInY
ca ^^ o
£^s ^^sE#swi^at^^ ^^^sa^^3 s36 a r^t€"l ks^ the law asf t^s S^t^,

"€he +d fiaaktaOns ias hs are te"d3d drafted tsz
^^sa^3^ ^^ks^ asssx^s.tsr^s fors^s of mimerofls mrs^ assissesa1 i^t5ezesfis,

^§^sxsn rsts^i ^^rsn^^^^^at^s^^^ ^$ ^^^ as
`^s i.^€c$vndey rs:zLE a;sgv
argassic gnd €ssssrgsraic, Zsexssls, Tissa A,et does rsot a^^tinguigtreats ^ s^zrs^^^^^
amgng t^f,^ae^ based on their c^5^.ractery but

E,^s^ ^,zet^ e
s^,^ mfere^zce to liens in g^^s^ogra'^^s (1) iza^clsast.es '^€e'kh^^as,i^

c€asntract%za9 ^,ss€^, v^a^stcOntrsactsz^F ^a^^^^^^^ and nasvr^^^^aE^^'>
r^n minerals arsd txsnsses2l tnts^sts, X# ^ka¢s^^^^s ^n^^^ng

theLt ^^^

durr._ntissn of a Hen as:Qy be sss'^j_Ct 10^flr J:X^p3^, n ;i€sr^ :Ex^t by S€adg Ise.^€i Ys^;*s ^ duration ^ ^ng
lie^a s. a 1affe of '^^# ^'et^'5 stsssply byS^Ctsxsz^ 5^^ ^^g^ ^ may not be given r^s^xs^-^R to
ss notice of i^ate^st tO P^"r^r" the Ue^ ^m'^o i+^st ^ a s^ r^
(Pre^^ ^^^ of ^^^^^^ i^s^^^k^t bylease ,,,Fj^e by is.s oz^sss Res°aaas ^s^s a d s$x^ta^s^s of a^.^v^ ^^^^^ f^ not^^^r^ the
extended by ^^r^.^`t43Oss +^f ^, sa¢r^o+a ^sf ^^^^ ^^9
k^ass^, lrn^ew^ise> i^ s4ste law m^g^^s sPasff a ^o-^sao those ac29
rectss"dissgso or other acts for esafsarcssa^t^'U^^. ^it'^ e^resb. R^a¢ssx^'h the s^ess is ^,sa^. s^sss^ss^2 within
^^a^ ^^ ^^ ^s asa br^^mer€t that crs:ate^a
the r^;^ssss4sng saf this ^,ct, 8^onsrer^^^
a securit^' interest wkzic'^e by IRs tafcs^^R ^€^s^esx^^ more than
2^# y^.rsn csaatrs¢st aV^^ the eifec^. of the 28^°^e^^x sg^^^^^, ^^^

^^cti€sss 4(c) d.^ermixration of dssrnoLn$ mineral iaa#sa0€st$,

'r"^^ de"sa€tiass Of "sss3s2+arala" in paa°agrsagh (2) is irsclsasiveand ss,ot exclxa^^^^ ^^ drts^rbr^sas wRat9'sis^sa^+^" ss^^ s^Y.^^ ^^.r^ ^
^r^ ^ (2) includes }^6^ss^$^s ^^xsrsa^°e^ge, ^aaxd

the memz^sas^g of pa^^ pzs8h^r Trades of wCUL'#, Tyda Aek is not tntona^ed to ^ffect Wa Os~
law but is intended to affect ssd.asas°a#s dis€^lved or a+^^endod in

wat#s' 4 Sa^ se-adiora 3 (^^cltiarAesns) ,

Vi^^ ^e ^Sec^
^z^&^9

on2'^^ da^Si^ss^.s s^# ^^.e ^3^ite^ ^ ^'^^
szs$aa:^^l intwrests Rhftt Ime terminated pursaang to

^s^^# ^^t ¢ ^ law ^ s^r $^n this Act>this Aci< They ess^ nog Intended p ^t

^sx^$ ysi$er^to fzsx- ^"+®s^^^ --

SP,CTIMS', S. EXi:LUM011£ 4

^^^ a^^s 1^^t1 'doeffi n"t apply toa

iss#orost
of the Uek4t*d St^tGs rs^ ^^a in^3z

to the o^ens W 8^+A by Y^c$s}^ ^'^ or
.... ^--

7
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(i-) a mineAal nzatex^5i. Qf 2hia Stscie or en a%Qncy or
ia ^• n^rrrsizaa,t^

oEii^.^i ss^3^^s^i+^xa of this Siate+ excepi to the
.R,. ,,e„«a r

by state ^aw other #haat ti-ds ^AcYl -

(b) This €Act) does nOi. &ffact wOier xt.ghis,

ctsNiMEN'^

^ub3ac exxtitles ex^ e^xe-apies3 by this a^ctiesn bucause ihaY

have ia^^^^^^aa3 ea^staas^^ n^^, saEf^^€an ^^ ^,^$,l ^^.n€s^r^s^ ^hxlsi by
rse^ss:^ry to ^^:x^araete by ri i9^; s -i^i^ should
the fsa^'^^.c entity. A Ju^3aais€tia^s roai^^.^a^., ^iai^i^+
also excY^s€is^ from its saPe->.iias^'z ie^i; ^^s8s ^S^ai;^:ied b3^
such zs cnvironmwaeai or eaaiural resasanr-1 00ASsrvs.i4Ore mr

^+^Cr^^'^?^Y ^;^:s,^fi•^sat

This Aci does nOi afi'eci min^^^^ ^c^€a^i fo ^ed^ ^ er ^^ae+
g^r^iys+ or Indfa^c£^aaia (s'^.ciu^^ 4^3 U
f^fl^^.a ^1a'^^re Cl^^sss .^`saLi.flwesEe^.i Act, a ^a ^. 1 ^ 6^3^# ^i. seq.)

to thê^^ eding f^^ ^ ii^iies or s^ ^ies^^ ^^eiz^^i ei^^^a^ir^A^

ak@hoaagh this Act w..fp--^sa mittaerais s^ssoived or saag^^ndes3
endad to affect w$tp-r zai.aa ^^^ ^OMMOAi tO

Section i (deftniiions)

While Secaion 2 ldef ,̂.ediiaxraa^^ ^ ^^i^ ^^ t ^rv^ i^^^ ke€i

and '"^^ze^3 interest" ^s,d.€^r+
funciion of determi:n3ng asainwrai i;aR.eren4s that are term2raatas3
pursuant to t^^ Act. They vxe not intended to ^.^daeflr^e

Maner,^-
,Jz god wiaerai irsterasga fgr pufpoem" of sznt4 law other

than th$j zh&°$ ^

^smC3^^8 A. TMVINATi£3N OF Dg3RRiAN"f

6 S°^^^^ST.
(a) The sa,afa.ee owner of real prot-oarty subject to r,

mingi^al irai"eat WsY ma€nRgan sn act#oas io tsa^misaaie a dormant

wiaiarol lnieraat, ^A minarod imierest ia cioa°mwai for the pux°go€e

of tkdo °.s-;.Ctj if the ini.arest 9s Unuaad wit'tain the e^eani^ ^^

a^ab^et^.cs^rs (b) f^r^
a ;p^; of 20 ^ar e^rl years ^a^ ^+^

kof the aotWn and. R" not be^ preserved puraWSt
commnco

to Section c - The ac lou must t* in the n#tesra of a^^ requires

a

^<.

4
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tlxe sffirsse
nostce as a^ ^^q"Aa ®*? In an aetl.on to quiet t4.t1.e. The

a'tis^n m:^^ ^e mg$ntdned whether ot, nOi ttee. owner of the

m1em*1%1, lnterest or the owner's ^=^P9sx^^^^uts gs known +ar

unka^owzr. Dtsabaltty or kaclx of knowledge of any kind on the

part of any lzersesn sfioss not suspenat the running of the 20-year

^eriod.

(b) Fzrr the purpase of this section, any of the following

actions taken by or under asattb.oratp of the owner erf a mineral

lraterest In relation to any mineral that €s part of the mineral

frat.erest ccrnst3tuk^s use of the erstere mineral iralemest:

(1) ActtvW aairaermd operations on or below the surface

of tt¢e- real property or other property urb§.tt?^d or pooled with

the x^ protrerg y, including productlsanb ^^physfsaB explesredarn,

exptogatory or deveiopmersW drUHngr mfaairag, explcdtattone and

eleve1otamntA but not knc9radixr,g is^jecttoxr of subsmems for

purposes ssx claspaxa..t^ or -storage. Active mineral ax^^reLttans

constitute use of ssxy mineral l.axterast Qwraee5 by any person In

any wima°al thect is the Object of the opetatfions>

(2) psyment of t=es on a ^epuat^ ^^^^^^ment of the

t^r^f^^- ^.a ^.,....rsaisaerek anWsst or of a or a^^^ .̂ ^=O t^x relating to the

mimrst fntet°es4.

(3) F^ec-ordatlon of an instrumant tbat creates9

rieserves, or othervaloo e-&de-naca a to or the e;antinued

exfst+ezlr,a
eA the ck'sneral inteaest, itscl;udi^g tara instx .̂^sent *llst

t,^aftsfers* iessesg
or divides the ineerest. Slecord: Uon of an

inst nt cansotutms tase of (f) any rdec! 9nterest owned by

orcy pa
rs*n gxxy ssdsaoral thaat 4s the saab9ea^ *,*

L the lnstzumeAtr

9
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and (9i) any recorded MiaaeraA t€atea^at In the pa mp--mty o^.rgaed by

any party to the znsirument.

(k) R^.^sxd;ataesn of a jaadarrzwnt pr decree that muk.es

specific reference to the adneral int^^resR.

(a) This section ^opHas notwithstanding aaay prosrisimer. 5.ca

the msatra.^ irf the bnstmueetient that creages4 r^^^rvesf Rr^,^rufers9

keases a t3avac^esfon oxherzv•n.^ evzds:nceo the cla-Am to or the

conb,xeaaiea3 ^^stmn^^ of the miners.b ineeresf or In v^zsother

recorded descnaaawnt tar^^^^^ the #nstrumc:nt or other m,cssx°dwd

dacusne;tt provides :axt earUeg terudnatson rSat^^

^^AIMENT

This section defines . -^^ for t2to ps^rpow of
termfraa93oef of a mineral i t pzmsuant to thh?o Act., The

tt° ra cz??t az;,g0t5ftS1'Skm period.. .f$YSrff3^E3a j' ^B^^:EB^ a^w^w a..^^<3 4• sa...¢cT1...
among the var#.ssx.ns jurlsd).ctions<

Subsection (a) provides for a court )aroceed5ng In the
nattia°es of a quiet t#..^e action to terminate a ttarmaax`t mineral
Interest. Th.a dev#ce- of a court pmssa^ding ensures notice to the
mineral ss:iner personally or by publication as m^^ be apprspriate
to the eircaF.mn-tances and ^ ^^^ab3e detssrmi,natlem of d€srmasncy.

Subsection (b) ttea €).:^ - mination of dormancy to
n¢faz.tim. ^^ch paragraph ot ^tlm (b) d„i:.•cr4"^^s an gedvatgv
that constitutes use of :; mine )a::.a^„^4t zasx^ purposetR of the
dsrmaaracy e3etiorm#nwdoz^ ^In ^:idi€§.ons& mineral tnEerast Is not
z9orasaYat If a notice of 8na.sn, to prooerve the trntea°e^st Is a°ecors)^^
^nuent to ^^ction 5 (preavava&ton of mineral lnteaeet)r

ftz°agxxph (b)(1) provides for gxeso..ravmtaon of a mineral
3ntarest by ac8t^e minora.l operatfa>nsa Re)^^^^uring €eeq)r tse
cormidezo^ ^^ctix^e miz^arsil operation 4i made for the purpose of
^owndar^ rewvory ^^ntisaaa3s. A ShUi-:n Wa,aU iS nOg  aff 40tiVO
aAzwaal rafiioz^ and fihereftm vmndd not suffles to save the
vbaer3 in8erest Ya°m dormancyR.

Paz° paph (b)(1) is in^ane)e¢& to preserve in tt,^ ^ndsroty a
^^^org interest where taa^m an actsve asperati^^. directed
to-Af any mineral that io Included within the intereste Thus,
#t E;h^^ are f ectional owners of a mfnam1 $ntexest. activity by
mre awws Is €aosides°^d activity by all owtaers. Other tmB.eaosta;
am^ d by o&hez^ ^^^^s in the adn*rnu ttat m the objec3t of

^

^

s. ~
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the Qg.ratexsns are al^^r^.^orsa by a h^^ ^ sa^zl. gaa,^ and ^^
^ and g, pV the #s,te^ts^ of other fractBona.i ^aiB

i^^sa^^^a and^^^^^^ ^¢zraad savO nOt Only
aa€^d gas owners but ^asa the aaug^:^s8.a ¢ri +^nt asd ^ŝs owner or
^yalty owners he^^.dt'^^' under enti^s^x^ tY^e 0^ and g

^ati^r iza^tz^n^ owner, as ^rp
tl as t,11a interests of hcalr3arai of any

01>
other mineral 6^e^ a^ ^. ^^es ^^x^^t^sgx+^ ^ £ii^^ak^+h^ v:L1

0et
theOcaaa^. e

oper^kA4Yksa b
..
__ owner, as `^ftiCaxip^1

^ ^LMfrr

g^.t^m^^ of the ^^ F ^^a s and coal eral
Minera.1.s included in any of the 8^.^^^'nadt^ ^^ bje^ t

eo^t^.eF not
ae eegardlesa whs^^^^^ejeaa£ the ss^g eraat in ss's3 and p

ga.riscsa.la.r e^^^^atissnse This ts the ^ar
mineral t^^kerast was aca^x^fra3^. in one by a ^ra.c^^^^
irzs^ta^uana^^.tae &laro^aeve'^F o^. and gas perat$^^^
ot.t, gasF and cxea owner would not save the m.4.^^^ inteme:s'k of a
fractional coal owner if the interest does not includa oil and gas>

PoAd
Uaeder peragraph (b )(2)

, t¢+
taxes

^ f^ ^u^ aeq ^.ty^g use saf
within t'^e p^c:rating 20 years
the mineral $ntezeat r

Para^'^'a'^k^ ('^)d.3) is ixs.ta^^ndec^ to cover any ^^e^rra°^4ed
iz^st^^as^n8 evidancing am tntezation to own zs^$,aff^^^ m^e^ 163aa t
^ the ^aex^r Inc€^ns^ng a meca^x^4ad ^r3^r ^^d ao m 4asge^aaE in

a^^ars^ess wha^.ea^^r ju^t^+^c8io^s^ ^^^a^gat^ ^
^^ze^ In the ^

Una€^r paragraph (b)<3)f resasardat4om has the effect of
,p to thenot only the §.^.texeats esf the parties

proservLng yy^ ^y q^ ,

&nElt^m^onS in Lfi^'
i ^ne} .̂dS2s that

LfFS.t ^.^.k» the r^iuKA,^Gi:L Of the

yinstrument} but a'aaiz gcc F^^^rde€^ Interests of eaoxntsa%'tice tx'! ihe
aubjeet adnerals, aa vs'eli r^s oths;x xetmrded f.ntar

estsThua^ the

oasdea in ot^r Minerals in
the same property.

owner
^€^re^^^^rr^ of :^^. saa^ and ^ a^s: ^^ between ^ ^l^ of the

^.€t lessee preserves the Inte^.2'^t in aau and gas _ not
ira^o^ *a^ner but,^^ o^t^^3^ of ^a ^^a^^+^atezs^z^aer ^.as
g^rdatim p^ ^'^^#^a^ the

^st^aoa erwlg ?t*_at Â + not tlAe su^ej^t of the ^a ^$ b^, which

other rai^^a^ w eri-
^€a^ a^^^ ^^^ d ^ ^^

the
^^ 5 or by a ^^S^at^

the ^^^^
In5trutmersta

,^aagswordis's^on. of a ju":'gmonY or decroo under
P^^.g^^agh (^^)(^t) t^.ctu^.e r^^a^^ ^ ^^^ t^^n ^r^aûda^ss
^k I^a ie juri^.€1fe^M wks!b-;r r The jn^stgme^€t or s^^r^

raE:^t t^kmm g^c^IS^se a^sfe^mce to the sed^^cxtare^stYser
I
n^ ^^t^^aa^^^^^ ^^ ^Y ^8^ ^

p^s^srwe at. Thus, ^ ^:^€sra1 ^^^
of ^S,s^9f ^+ as such as ^ att^^kZm^'t or aka^i^o dosd aaf s
nr,pr^^ c nature aviouid not otmo%of4.ut^o ^ ^)(4^ e ^neF!a:
tsx'tere$t ^tli the sag of p^ep16^

11
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Su#asectiesn (c) is tnterded to preceudM a mzneam.5 owner
fa°aeaa evading the purgxwo of this Act L-y ^.̂ ontrac`disag for a very
long or indextr1ige. dxn1raiicsn of the xas.feeral interest. A Hen on
minerals having a 30RyeaA drarattaon> for e^ample, would be
stitx^^ct to #esmasraxtton after 20 yen-a^s under this Act i£ there
were no further act3v:gtes involving the nnda^^rals or F$neaal
interesx= A person seeking to keep the 'den for its fsxH.t 30-year
duration could do so by recording a notice of intent to prese-rrg
the Uen pursuant to Section 5 (presl;gvak#,on of mineral tntea^e:st:
by €saatice)e It should be noted that recordation of a €sra#ice- of
intent to preserve the lien would not extend the lien beyond the
date upon vakn3eb it terndnstes by its own terms.

SECTION 5. PRESERb'ATION OF 3V3INEAtAT.+ INTEREST B'f

NOTICE.

(a) Ara zswraer of a waaernl anRerest may record at any time

a notice of intent to preserve the mineral 3.a3tenst or apsaa•t

thereof, The -manes^ interest is preservvd tn each c-ounty in

wWah the notice is x^^rdesto A minem€ inte;Pest is not d€eamsstt

if the nesttes is recorded within 20 years next preceding

commencement of the action to terminate the aa^inere.#. Interest or

pursuant to Section 6 after csaaaxme^cemeng of the action.

(b) The nss4icv may be exz:cuted by an owner of the

mineral anta.rest or '^v arsaatk^^r person acting on behalf of the

€^^^^^, inaw#.aa€ing an orpiaa:r who ds under a ¢fisa#aiUty or unable to

assert a o&dm an the mwnerys own behalf or whose 4denttty

R`.' ^ °^A..<wx..!'^euua'^'1 "^a or s ^.t;tiem^.aA ^f t»^^ tf,^ of ea€^a€i^a ^sYiax5°tcix ar^u c:.^a a ^

the notice. The nottee may be ^xecti8ed by or on behalf of a

cxs«a3wxner for the benefit of any or P-:k csa-owxsera or by or €an

behalf of an owner for the t3oa^atia. €af asby or aU persons claippdng

under the owner or parsons under whom the owner ch.tma:

t^^ The ^otim must contain ttic namb of t1has owner of the

sraine<vi Interest or the ao- cswnere or other ^^rsoc'm for whom the

12
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'• a^isse;^a,^ i^a€^^as^8 s to bQ PF06'-d 0m. ^^ x^Z4; ^^^^ax3x^ of the

^aaraaa^a °^::..:a^a^x be a^x^b^^ 4.^ asa^^^xc^sia. the a^am^ of kh^
^a^

^i^^^ of ^k^^^a the csu^^^r
ds a ^s,'^er, and ^.,,.f^; t

thereof to be preser^ved by oxse O^' the

^,€s^^^ ^aa^^^^^x or g^^^x

fa91asb;g
{g3 ^ ^faaea^ace to the l^:a:t^.sar^ in the ^^^srz^s of the

i^^w^aat^^xa^ that ^r^z^t^^r
re^^^res< or s^xhs^s ^a"sse

i.azx^r^x ^^ a^f x^a^ :at or d^r^ Rkayw: Coa^^we^S the Izaxex^sx

inxcsrrzst. €tf the

owner 'iSiare3 is^t*ra&a aanr3c^^ ^(2)

of a arcxs r^^s a^^^.^^ the
recsrded

i^x^ax^esng g£^aa^. a^+ not of ^ ^rd aaf cg^.s^m vzra^.^^ 4

^^t:a ^a^sx ^^s^^f^^.^
I^r,x€^'y x^a,,x saE^,zaer. K, k6^,;

that ^

not ^f'f^.^xx" to Preser^,,

^ by ^ to
x3x^ ^a, me +^l 'x^ r^.wrd

Ow^.Ox

ama^^^ iaa sxach a

axxador ^a^aom xRx' ^s^¢n'e,. Of x.he e^a^xe^ ^^ ^^ bxli^s^ ^ner^

x^xe xe^ror^3 a^^' x^ae a^a^tSce of Intent ^.+D P

§*xt^^asx musx be incxever3 under tl'a° of xlas raccsrd eawner Ls

ava^ ^.^ ba^^a^;^ aa^a^ asr^sxer Of the Ja^,,ral anxex^st e)
v anii Wifhsaaax spx.c#.^^^y tO

^^r ^^ ^ ee^aa^^^3 intereaU oa the cawnar in MIY faal psaspeeB'

^tti^^aa^ in the coaaraty" Th'a TufWxOnae " "x

^^^: ^ -^.xerr'^ 3.^sto"s& ^e"^ there igs the
^ of €o be xh^. Oa^nex of

c^xs^aty, in the n^^ t'^e^. craatess
^" ^x^ a ^a^^^^b3° ^o+3r^a33 ^t''"tb9sao

3xat^zti^^e e^ ^xa^G
3r^^se th^^ ^xs2^^0t *^ (^) p jv^gm

or oth

or g3"r" that

13
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dmwn to peraaait a eatnersl osvner to
ewta #tctoseu;t but &.tsa ett9' ®r ar a^.sa or W
te, the m3nqrd on-r WAY sharo

ai, 6ztBa0r po&smoz, ``h3a sectim P8E'CttI18
WWO

tha ^ft& sa+^Ar to paaservc eta* §aztel"405
agjecifying ths 9aatereat3 to be

II, tIM ^^z^ iratr^at bo3ng Ar^esea^vsz m^y.c
- g r03ao.lty or assablsase or sxaacoative

^^.^4k^e tia: ^rer^.& owaaer r^.sy a^l-t ^o to
cff tbe iaater*sts su1a*t to it„ by specifyfrag

târ.s not4ce of faxten& to P ss to ^s^aminerel
^ ofx^,v^sa ^f to ^Sra^r^aw th* isate.__-.

Me 3^amx U itnrhtasi in t3Ae lntvt"e.

ro the isimsat ttnterxst b+aing pzeser'red is d 1€m1tes1
dursticas., rocax`"floA o!F a noti"t oxneSer this atctisan dcaes not
axt®nd tha iritonay beqo!ad the tims t3ae interest

3^its
eaa^sa taxxtsa, '48tseret ittee a^ulzaea°M ixatcro:at 4^eiaeg ^a^g
3#zegs, aes,wsaiatioaa of the aaaati". does not onuae csmptiance with
anir other apgdftlsie ccaaaditioras or x°equiremeasto for pre srvatior,
of the Roaa.

The bracketad Iozaguagm in ^^gragala (c)(2) Ts for use in
$jstriwmc'dfoxs iBat does not eaas^s no^^<>of ^ts^^t^ ^^^^ sze
inater8efod to smi9st In Ino.®xdsag
irsteaoat deasp4te spP in the raoordsd mEaxess9 ckatln of tFt1.s.

Psrmgmmish #c:?(3) psemlts a blanket recordlaag as to sU
tsatnx°est;& $ . the catsaatye ;;+'ov4ciest that tksen is s prior rccaxrcisd
#izstr+amM, or nJ+^^gmerat whether or not vacosdeL, that
establishes the cs m of the miaeoaW owner tra the ov:, atY t's:c+tzz°sis.
fhe bflankeY recording provision tn a prectte4 ateccssity for lRrge
M;iaerw owners< Where -A couaaty &oes aeo#.':uva a :aos ! index

of peritarik wad $mt"a. 4t w3li ba seocesma.ry' to c,:iislfs^a a
aoparsto 3ats8ox of zt®iio^ of int^+nt to iar^nerrr.^ eaa9nord En&aarrsts
for purposes of the 3sUsatsat reorr9in'S.

^^=(M 6> LATS W&£,8kRliiNt3 B1° at3%dERAL OWP3ER.

(n) In this "et€oaa> "11142"an OXPanB®aw m"no ocat# nnd

ex: . $e3i that tBYo coSfiI"t d+pt6rndrAs &20 b*0486M4217 *M

as"Mrtty irao in profssAn$ for ^^'Ad ^r¢a^;.s tat^rz^ ^s m#Son,

itaastaadirng rv b!e attssrraeyys 94".
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(b) #n an Ac^al to Pumaleat

to $Actl9 the ca^az^ Lhr'J^l P::xm't the owner of the r^^^rs,
'tt^t^t to p^^^rve the wine °-f:1.^^,co

e^ . : ; ^a^^}.^ of
zzf saf the ^pon p,azfment

inko ^^axb for the '^,^ wr^{;^nea Of the r^a3

',ie to ^.^zu ce^I^zssl'^
property the

^^ ^^^^^a^,inteasst or ^a^^ iher^f to c^t^^ta t^., ^c,ti,

(c) Tbi^ ^a^qOn e3e--s qnat -IPP'y tan :^z '"^ion in -a'kich a

^:na; ^^n unwed va#gbin the me"'Ang of

exf ? . ^a a ;:^°e yeaW, s r^a~^:t g^^o:^sl#^^
x^^R3^ _^^^^ f^s^ ^, ^xe ^

commeneetia^^nt of tha ^,

Cob8MEN'^

^^^ ^^^tion appues oray Ttlex°e Ose min':^ral ownar ?sges1AS to
s%l-

oa,^ in to ^^4b$1^3 4^BSE^$8^`
e^ 3Af $^t8O ^,'L^^^3.

'^N^
^:^

e
a^ ^ ^^^ ^-

#s; x̂ehcst̂ J^zt̂ended to r
^ient *^: 3^^.^^^^a^ ^^ ner

"Ponses ^^ ^ ^^^itimn of that the _^ ^ i^ ^^^ §^0w^
$ecu^ ^a^^^ ^s^ proof ^ ^^&^^
d^s t by virtue c+f r^d^ ^ ^8^s^ In ^^^ki^^a ^^ ^z^'^^^ +`
the ^a^^OU$ 20 yea^• as p^r^^9 the ^^^oi^ ^s^?1^^^ ''
^er^a^.b ^e^ ^tez°e^t) _ Ii there ta" b"zi 2=0 r0^^ad^

^^ ?s^^ ^az^^ m^ q rs.E3:Ls ^ra$a^n is
or u^ of the p a^.^.^' wa ^; ^. p^ o^aa ^a^

,v ;.ea

^^^f ^3Bu ^. ^;€F ^^` 9^7 .i^eTIO^I
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IN THE COURT OF COMMON PLEAS
FOR CARROLL COUNTY

3, ^"'° F R

^^I3NOV 13 4N 9.53

PLM^

'f'^'GhLVdEi^D^

RONALD EDWARD DAHLGREN, et al. )
) Case No. 13CVH27445

Plaintiffs )
) Judge Richard M. Markus

v. } (Serving By Assignment)
)

BROWN FARM PROPERTIES, L.L.C. et al. ) NUNC PRO TUNC

CO'x',.R EC LT ED .OPINIOl`a
Defendants ) AND JUDGMENT

)

On November 6, 2013, this Court inadvertently filed a previous draft of its Final Opinion

and Judgment for this case. Pursuant to Civ. R. 60(A), this Court now strikes that.document and

replaces it with the Final Opinion and Judgment that it files today.

^ 1 -a.•
--------

Judge Richard M. Markus, Retired Judge Recalled to
Service ptarsuant to Ohio Constitution, Art. IV, §6(C)
and R.C. 141.16 and assigned to the Carroll County
Comnion Pleas Court for this matter.

THE CLERK SHALL MAIL TIME STAMPED COPIES OF THIS FINAL OPINION AND
JUDGMENT TO ALL COUNSEL AND THE ASSIGNED VISITING JUDGE

1
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1013^^oy ) ; 9: ^^.
IN THE COLJRT OF COMMON PLEAS

FOR CARROLL COUNTY CA -.;C .i.. at ^; ^S
^f^.LG^^Pi N.

RONALD EDWARD DAHLGREN, et al. )
) Case No. 13CVH27445

Plaintiffs )
) Judge Richard M. Markus

V. ) (Serving By Assignment)
)

BROWN FARM PROPERTIES, L.L.C. et al. ) FINAL OPINION AND
J'.TL'•GME'?'

Defendants )

FAC'I'UAL AND PROCEDURAL HISTOP:Y

On February 11, 2013, eight plaintiffs filed this case to quiet title for oil and gas rights

they inherited from their mother or grandmother. Three defendant landowners contend that . "

Ohio's Dormant Mineral Act deemed that the family abandoned those rights which then merged

into the landowners' surface titles. The fourth defendant is a developer that holds the plaintiffs'

leases for those oil and gas rights. Each defendant filed an Answer with a Crossclaim or a

Counterclaim. The defendant developer supported the plaintiffs' claiins.

Ohio adopted its Dormant Mineral Act as part of its Marketable Title Act on March 22, .

1989, and added.significant procedural provi-sions by an amendment on June 30, 2006. The

parties agree that either the 1989 version or the 2006 version of Ohio's Dormant Minerals Act

governs their dispute. No one asserted or sought to enforce an abandonment claim while the

1989 version was in effect. This Court concludes that the 2006 version controls and denies the

landowners' abandonment claim, so the plaintiffs retain those rights.

1



On August 5; 2013, all parties jointly filed "Stipulations of Fact" which provide:

Certain parties have recently amended their pleadings so that the only claims
remaining in this action by any party sound in declaratory relief or quiet title and
involve the issue of whether the Defendants have ownership, of the oil and gas
minerals underlying their respective properties. The parties agree and stipulate to
the following facts and request that the issue of the ownership of the subject
minerals be finally decided by the Court based upon the stipulated facts without
the need of any trial.

Those factual stipulations provide the basis for this Court's decision.

On September 16, 1949, Carl E. Dahlgren and Leora Perry Dahlgren (husband and

tvife) conveyed 225.59 acres in Carro?l C.our.t:y to William Lewis Dunlap, w:th a deed that

provided:

Excepting and reserving to Leora Perry Dahlgren all the oil and gas underlying
said premises together with rights of way for pipe lines and ingress and egress to
arry drilling operations thereon and for the removal of said minerals from said
property.

By that deed, the Dahlgrens severed the subsurface title for oil and gas from the surface title for

that property. See Gill v. Fletcher (1906), 74 Ohio St. 295, paragraphs 1-3 of the syllabus.

Leora Dahigren did not convey her retained mineral rights to anyone before her death on

March 13, 1977. Her will and resulting probate court orders vested her mineral rights in her

three children. They are the lawful successors to Leora Dahlgren's reserved rights, pursuant to

probate court Certificates of Transfer which her daughter mistakenly file.d withthe Carroll

County Probate Court rather than the Carroll County Recorder's Office. The Carroll County

Probate Court issued a Certificate of Transfer for those oil and gas rights to those children on

May 3, 1978.

Th.ose reserved rights were not the subject of any title transaction that anyone recorded in
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the Carroll County Recorder's Office between March 22, 1969 (twenty years before the effective

date for the 1989 version of the Dormant Minerals Act) and September 17, 2009 (the date wllen

one of the plaintiffs first recorded an oil and gas lease to a developer).

There was no drilling at, production from, or storage of oil or gas on that property or any

property pooled with it before July 5, 2012. The severed oil and gas title was not separated from

the surface title on tax lists for the Carroll County Auditor or the Carroll County Treasurer. No

one filed a claim in the Carroll County Recorder's Office for oil or gas ownership on the relevant

teiffs_fiied t:ha.t:claim onApril 12;.2012 , - .

The three defendant landowners are the lawful successors to William Dunlap's rights for

the relevant properties, pursuant to duly recorded chains of title. In each of their chains of title

the deeds are expressly subject to the oil and gas reservation set forth in the deed recorded at

Volume 121, Page 300, which is the 1949 Dahlgren deed.

Two of the three landowner defendants first acquired their interests in the relevant

properties after the 2006 amendment to Ohio's Dormant Mineral Act, so they did not and could

not have asserted any abandonment claim before that amendment. The remaining landowner

defendant acquired his interest in relevant property by deeds in 1999 and 2002

None of the defendant landowners nor any of their respective predecessors in interests

ever asserted any abandonment for the relevant mineral rights in any court proceeding before

these landowner defendants filed their pleadings in this case.

In 2009, each 'of the plaintiffs leased their oil and gas interests for the relevant properties

to a developer who recorded those leases in the Carroll County Recorder's Office in 2009 or

2010, and who later assigned those leases to the defendant developer.

3



In March of 2012, one of the defendant landowners sent the plaintiffs and the leaseholder

developer a "Notice of Owner's Intent to Declare the Abandonment of Mineral Interest (Ohio

Revised Code 53.01.56)" for part of the relevant properties. There is no evidence that before

then any of the defendant landowners or any of their predecessors in interest ever asserted to any

of the plaintiffs or to any public official that any owner of those mineral interests had abandoned

theiri.

Within 60 days after the landowners sent them a "Notice of Owner's Intent to Declare the

Abandoninent of Mineral Interest," five of the eight.plairtiffs filed elainns for their relevant

mineral interests in the Carroll County Recorders' Office.

On September 3, 2013, the plaintiffs filed their Brief in Support of Request for Judgment.

On October 18, 2013, the three defendant landowners filed their Motion for Judgment and

Supporting Brief, and the defendant developer filed its Responsive Brief in Support of Plaintiffs'

Request for Judgment. On November 1, 2013, the plaintiffs filed their Responsive Brief. The

case is now ripe for this Court's decision.

I'IIE I~Nf3EE1,YLNO MARKETABLE TIILE ACT

In.1961 Ohio joined a widespread title reform movement when it enacted its Marketable

Title Act as R.C. 5301.47-5301.56. In the Prefatory Note for a later proposed Uniform

Marketable Title Act, the Natiorial Fonference-of Commissioners on Uniform State Laws

explained the general purpose for those laws:

The basic idea of the Marketable Title Act is to codify the venerable New England
tradition of conducting title searches back not to the original creation of title, but
for a reasonable period only. The Model Act is designed to assure a title searcher
who has found a chain of title starting with a document at least 30 years old that
he need search no further back in the record. Provisions for rerecording and for
protection of persons using or occupying land are designed to prevent the

4
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possibility of fraudulent use of the marketable record title rules to oust true
owners of property.

The most controversial issue with respect to marketable title legislation is whether
or not an exception should be made for mineral rights. This [Uniform] Act
follows the Model Act in making no such exception. Any major exception largely
defeats the purpose of.marketable title legislation, by forcing the title examiner to
search back for an indefinite period for claims falling under the exception.

As originally enacted, Ohio's Marketable Title Act governed all interests in land

including severed mineral interests. It relies on a chain of title with a "root" record no more than

40 years old. It included R.C. 5301.47 ("Definitions"), 5301.48 ("Unbroken chain of recorded

title»), 5301.49 ("Record marketable title; exceptions"); 5301.50 ("Prior interests"), 5301.51

("Preservation of interest"); 5301.52 ("Contents of notice"); 5301.53 ("Certain rights not.

barred"); 5301.54 ("Effect of changes in law"), 5301.55 ("Liberal construction"), and R.C.

5301.56 ("Three year extension"): Between 1963 and 1989, the legislature adopted various

amendments to those sections, which are not relevant here.

Effective March 22, 1989, the legislature repealed and rewrote R.C. 5301.56 to create

Ohio's Dormant Minerals Act. Effective June 30, 2006, the legislature amended R.C. 5301.56

by adding procedures for a surface landowner to claim that a mineral rights holder has abandoned

those rights and for the mineral rights holder to challenge that claim.

In their context, it is clear that the legislature has always intended that the Marketable

Title Act (R.C. 4301.47-5301.55) and the Dormant Minerals Act (R.C. 5301.56) are integrated

title laws which should be read together whenever they were in effect.

Thus, R.C. 5301.47 provides definitions that apply to R.C. 5301.47 to 5301.56 inclusive;

and R.C. 5301.54 restricts the effect of all those sections on other statutory provisions. More
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significantly, R.C. 5301.55 directs:

Sections 5301.47 to 5301.56, inclusive, of the Revised Code, shall be liberal_ly
construed to effect the legislative purpose of simplifying and facilitating land title
transactions by allowing persons to rely on a record chain of title as described in
Section 5301.48 of the Revised Code, subject only to such limitations as appear in
section 5301.49 of the Revised Code.

The purpose of the Marketable Title Act is to, "simplify and facilitate land title transactions by

allowing persons to rely on a record chain of title." Collins v. Moran, 2004-Ohio-1381 (7;h Dist.),

¶20, quoting Semachko v. Hopko (1973), 35 Ohio App.2d 205; see also Pinkney v. Southwick

Investfnerrts; PL:C., 2005-Ohio-4167 (Vn Dist.) at^31:

Both the Marketable Title Act and its Dormant Minerals Act component support reliance

on public documents rather than private communications for title transfers. For some purposes,

the Marketable title Act permits reliance on public documents outside the county recorder's

office.

R.C. 5301.47 defines reliable public records that document title interests and transfers:

As used in sections 5301.47 to 5301.56, inclusive of the Revised Code:

(B) "Records" includes probate and other official public records, as well as records
in the office of the recorder of the county in which all or part of the land is situate.

(C) "Recording," when applied to the official public records of the probate or other
court, includes filing:

(F) "Title transaction" means any transaction affecting title to any interest in land,
including title by will or descent, title by tax deed, or by trustee's, assignee's,
guardian's, executor's, administrator's, or sheriffs deed, or decree of any court, as
well as wa.iranty deed, quit claim deed, or mortgage.
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R.C. 5301.48 defines the holder of an "unbroken chain of title" for an.iiiterest in real

property and therefore a "marketable title" for that interest to include (a) a person for whom those

public records show an unbroken chain of title for that interest which. extends back for at least

forty years; or (b) a person for whom those public records show an unbroken chain of title for an

interest that a document created within the preceding forty years. If the documents in that chain

of title specifically identify a recorded document that created an interest in that property, the act

preserves that interest. R.C. 5301.49(A). All interests created before an unbroken chain of title

that:;extE riLis bncie a:t='leart tisa:^ty years °vvhich: are not otherwise pres?rved by the act are"null. and...

void" [R.C. 5301.50] and "extinguished" [R.C. 5301.49(D)].

Subject to specified exceptions, the holder of an interest with an unbroken chain of title

for at least forty years need rtot demonstrate (a) the creation of that interest more than forty years

earlier, or (b) the termination of any purported limitation on that interest more than forty years

earlier. The forty years are measured back from "the time the marketability is being determined"

[R.C. 5301.47(E) and R.C. 5301.51(B)]; or"is tobe determined" [R.C. 5301.48]

R.C. 5301.51 and 5301.52 permit the holder to preserve'an otherwise unprotected interest

by recording a prescribed notice. Before the 2006 amendment that created the Dormant Minerals

Act, the legislature repeatedly revised R.C. 53i?1.56 to provide additional three year grace periods

during which the prescribed notice could preserve that interest, which it ultimately extended to

December 31, 1976 [more than 15 years after the act's effective date].

'I"WO Vh,RSICNS OF THE DORMANT M.1iNERALS ACT

Following the adoption of Marketable Title Acts, many states added special rules for the

termination of mineral rights, including temporary lease interests and permanent fee simple
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ownership. Here again, the National Conference of Commissioners on Uniform State Laws

explains that history in the Prefatory Note for its Uniform Dormant Interests Act, which the

Conference approved in 1986 and the A.B.A. approved on February 16, 1987:

Transactions involving mineral interests may take several. different forms. A lease
perrnits the lessee to enter the land and remove minerals for a specified period of
time; .... A fee title or other interests in minerals may be created by severance.

A severance of mineral interests occurs where all or a portion of mineral interests
are owned apart from the ownership of the surface. A severance may occur in one
of two ways. First, a surface owner who also owns a mineral interest may reser~ve
all or a portion of the mineral interest upon transfer of the surface. In the deed

.:,csnveying-the surface of the land to the buyer',::tlie;seller reservesa rnineral.
interest in some or all of the minerals beneath the surface. ...

Second, a person who owns both the surface of the land and a mineral interest
may convey all or a portion of the mineral interest to another person. ....
Severed mineral interests may be owned in the same manner as the surface of the
land, that is, in fee simple.

Dormant mineral interests in general, and severed mineral interests in particular,
may present difficulties if the owner of the interest is missing or unknown. Under
the common law, a fee simple interest in land cannot be extinguished or
abandoned by nonuse, and it is not necessary to rerecord or to maintain current
property records in order to preserve an ownership interest in minerals. Thus, it is
possible that the only document appearing in the public,record may be the
document initially creating the mineral interest. Subsequent mineral owners, such
as the heirs of the original mineral owner, may be unconcerned about an .
apparentlyvalueless mineral interest and may not even be aware of.it; hence their
interests may not appear of record. If mineral owners are missing or unknown, it
may create problems for anyone interested in exploring or mining, because it may
be difficult or impossible to obtain rights to develop the minerals. An exploration
or mining company may be iiable to the missing or unknown owners if
exploration or mining proceeds without proper leases. Surface owners are also
concerned. with the ownership of the minerals beneath their property. A mineral
interest includes the right of reasonable entry on the surface for purposes of
mineral extraction; this can effectively preclude development of the surface.and
constitutes a significant irripairment of marketability.

^
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of clearing land titles of dormant mineral interests. Public policy favors subjecting
dormant mineral interests to termination, and legislative intervention in the
continuing conflict between mineral and surface interests may be necessary in
some jurisdictions. More than one-fourth of the states have now enacted special
statutes to enable termination of dormant mineral interests, and some of the nearly
two dozen states that now have marketable title acts apply the acts to mineral
interests.

Nonuse. A number of statutes have made nonuse of a mineral interest for a term of
years, e.g., 20 years, the basis for termin.ation of the mineral interest. Such a
statute in effect makes nonuse for the prescribed period conclusive evidence of
intent to abandon. The nonuse scheme has advantages and disadvantages. Its
:sia.jor attracti^onis tllat^it enab.les Pk tiirguishinent of dormant interests solely on
the basis of nonuse; proof of intent to abandon is unnecessary. Its major
drawbacks are that it requires resort to facts outside the record and it requires a
judicial proceeding to determine the fact of nonuse. It also precludes long-term
holding of mineral rights for such purposes as future development, future price
increases that will make development feasible, or assurance by a conservation
organization or subdivider that the mineral rights will not be exploited.

The nonuse concept should be incorporated in any dormant mineral statute.....

Recording. Another approach found in several jurisdictions, as well as in USLTA
[Uniform Simplification of Land Transactions Act], is based on passage of time
without rccording. Under this approach a mineral interest is extinguished a certain
period of time after it is recorded, for example 30 years, unless during that period
a notice of intent to prescrve the interest is recorded. The virtues of this model are
that it enables clearing of title on the basis of facts in the record and without resort
to judicial action, and it keeps the record mineral ownership current. Its major
disadvantages are that it permits an inactive owner to preserve the mineral rights
on a purely speculative basis and to hold out for nuisance money indefinitely, and
it creates the possibility that actively producing mineral rights will be lost through
inadvertent failure to record a notice of intent to preserve the mineral.rights. The
recording concept is useful, however, and should be a key element in any dormant
mineral legislation.

Constitutionality. Constitutional issues have been raised concerning retroactive .
application of a dormant mineral statute to existing mineral interests. The leading
case, Texaco v. Short, 454 U.S. 516 (1982), held the:Indiana dormant mineral
statute constitutional by a narrow 5-4. margin. The Indiana statute provides that a



mineral right lapses if it is not used for a period of 20 years and no reservation of
rights is recorded during that time. No prior notice to the mineral owner is
required. The statute includes a two-year grace period after enactment
during which notices of preservatiori of the mineral interest may be recorded.

A combination nonuse/recording scheme thus satisfies federal due process
requirements. Whether such a scheme would satisfy the due process requirements
of the various states is not clear. Comparable dormant mineral legislation has been
voided by several state courts for failure to satisfy state due process requirements.
Uniform legislation, if it is to succeed in all states where it is enacted, will need to
be clearly constitutional under various state standards. This means that some sort
of prior notice to the mineral owner is most likely necessary.

For Ohio, both the 1989 version and the 2006 version of the Dormant Minerals Act create
, ,.:. . . ; ^

statutory conditions when the owner of subsurface minerals rights is "deemed" to have

abandoned those rights. Both versions designate those conditions by e^ cluding circumstances

when the owner is not deemed to have abandoned them. In the 1989 version, R.C. 5301.56(B)(1)

designated conditions that denied or disqualified a statutory claim that a mineral rights owner

abandoned those rights:

(B)(1) Any mineral interest held by any person, other than the owner of the
surface of the lands subject to the interest, shall be deemed abandoned and vested
in the owner of the surface, if none of the following applies:

(a) The mineral interest is in coal, or in mining or other rights pertinent to or
exercisable in connection with an interest in coal, as described in division (E) of
section 5301.53 of the Revised Code. However, if a mineral interest includes both
coal and other minerals that are not coal, the mineral interests that are not in coal
may be deemed abandoned and vest in the owner of the surface of the lands
subject to the interest.

(b) The mineral interest is held by the United States, this state, or any political
subdivision, body politic, or agency of the United States or this state, as described
in division (G) of section 5301.53 of the Revised Code.

(c) Within the preceding twenty years, one or more of the following has occurred:

(i) The mineral interest has been the subject of a title transaction that has been
filed or recorded in the office of the county recorder of the county in which
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--------------------------------- ------------------------- --- --------- - ----------------- -------- ------------------- - - ---------------- -------------------- - ------------- --------- --------------- ------------------------



t.he.lands are located.

(ii) There has been actual production or withdrawal of minerals by the holder
from the lands, from lands covered by a lease to which the mineral interest is
subject, from a mine a portion of which is located beneath the lands, or, in the
case of oil or gas, from lands pooled, unitized, or included in unit operations,
under sections 1509.26 to 1509.28 of the Revised Code, in which the mineral
interest is participating, provided that the instrument or order creating or
providing for the pooling or unitization of oil or gas interests has been filed or
recorded in the office of the county recorder of the county in which the lands
that are subject to the pooling or unitization are located. .

(iii) The mineral interest has been used in underground gas storage operations
by the holder.

(iv) A drilling or nzining permit has been issued to the holder, provided that
an affidavit that states the name of the permit holder, the pennit number,-the
type of permit, and a legal description of the lands affected by the permit has
been filed or recorded, in accordance with section 5301.252 of the Revised
Code, in the office of the county recorder of the county in which the lands are
located.

(v) A claim to preserve the mineral interest has been filed in accordance with
division (C) of this section.

(vi) In the case of a separated mineral interest, a separately listed tax parcel
number has been created for the mineral interest in the county auditor's tax
list and the county treasurer's duplicate tax list in the county in which the
lands are located.

The 1989 version provided a three year grace period after its effective date for any of the

disqualifying conditions (including the filing of a mineral rights claim) to preclude abandonment.

R.C. 5301.56(B)(2). .

The 2006 version designates the same conditions that deny or disqualify a statutory claim

that the owner of subsurface mineral rights abandoned those rights. The critical difference

between the 1989 version and the 2006 amended version of the Dormant Minerals Act is the

presence in the 2006 version and the absence in the 1989 version of any express provision for its

11



implementation.

For the 2006 version, the Act provides procedures for a surface owner to reeain severed

subsurface mineral rights in the absence of those specified circumstances. To terminate any

subsurface rights the surface owner must notify each subsurface holder that he or she intends to

declare that interest abandoned [R.C. 5301.56 (E)(1)], and within thirty days thereafter must file

an affidavit of abandonment with the applicable county recorder [R.C. 5301.56(E)(2)]. The

notice must identify the allegedly abandoned subsurface rights and assert the statutorily defined

inactivity [R:.C: 5301.56 (F)]: The aff davit of aibarcioritnent must ocnfirtn the riotice ar_d allege

the statutorily defined abandonment [R.C. 5301.56 (G)].

The 2006 version provides procedures for the subsurface owner to oppose the surface

owner's notice by filing within sixty days thereafter a claim to preseive those rights [R.C.

5301.56 (H)(1)(a)] or an affidavit that disputes the statutorily defincd abandonment. [R.C.

5301.56 (H)(1)(b)] If the subsurface holder fails to file either of those documents within that

time, the recorder shall. memorialize, those events and thereby vest the surface owner with that

subsurface holder's rights. [R.C. 5301.56 (H)(2)]

By contrast, the 1989 version of Ohio Dormant MineralAct did not include any provision

for the surface owner to notify the holder of any subsurface mineral rights about an abandonment

claim before or after the alleged aba:ndonment, or to file anything with the country recorder or

anywhere else. It provided no procedure for the holder of subsurface rights to contest their

alleged abandonment, and no procedure for anyone to record the abandonment anywhere.

The 2006 version for R.C. 5301.56(B)(3) permits the surface,owner to send the holder of

any subsurface mineral rights an abandonment notice whenever none of the statutorily defined
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disqualifying events occurred within twenty years preceding that notice. The 1989 version of

R.C.. 5301.56(B)(1)(c) provided for its application unless: "Within the preceding twenty years

one or more of the following has occurred," without specifying the event from which it measures

the preceding twenty years. In lieu of the 1989 version's three year grace period after the

statute's effective date for the mineral rights holder to establish h any of the disqualifying events

(including a filed claim), the 2006 version permits the mineral rights holder to file that claim

within 60 days after the surface owner notifies him of the claimed abandonment.

:i-4thuzY8,r,6:flier },he^ t989.:versior .or. the 2006 :ver.5ioridenies that the Marketable Title.

Act (R.C. 5301.47-5301.55) remains applacable to mineral rights, at least to the extent that the

Dormant Minerals Act does not expressly provide differently.

In this case, the surface landowners assert (a) that the 1989 version established the

claimed abandonment automatically when none of the disqualifying events occurred within

twenty years preceding its effective date or the three year grace period; and (b) that the

abandonment was complete before the 2006 amendment required different procedures to assert

or confirm it.

By contrast, the holders of the reserved mineral rights and the developer who holds their

leases contend (a) that the 2006 version controls the abandonment procedures here because the

landowners first asserted any abandonment a:fter 2006, (b) thel the landowners have not complied

with the procedures required by the 2006 amendment because they never filed the required

abandonment affidavit which permitted them to contest that claim, and (c) that the 2006 version

precludes abandonment because disqualifying events occurred after 2006.

Counsel have not cited any appellate decision that decides whether or when to apply the
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1989 version of R.C. 5301.56 for an abandonment claim filed after the 2006 amendment. But

see Dodd v. Croskey, 7`h Dist. No. 12HA6, 2013-Ohio-4257 (Sept. 23, 2013)(appl,ying the 2006

version to events that arose before'its enactment without discussion of that choice). This court

has found none.

After careful consideration, this Court agrees with the holders of the subsurface mineral

rights... Without any contrary statutory language, this Court concludes that the 1989 version

impliedly required implementation before it finally settled the parties' rights, at least by a

recorded abaridonriient claim that permitted rhe adverse party to cha!lenge its validity; if not by -

an appropriate court proceeding to confirm that abandonment. Circumstances that support a

claimed right do not by themselves provide a completed remedy. Absent any implementation or

enforcement of claimed abandonment rights before the 2006 amendment, the landowner

defendants must comply with the procedures vahich the 2006 amendment requires.

First, the surface owners' interpretation of the 1989 version conflicts with "the legislative

purpose of simplifying and facilitating land title transactions by allowing persons to rely on a

record chain of title as described in Section 5301.48 of the Revised Code." R.C. 5301.55. The

county recorder's records would not xeveal sotne disqualifying conditions that prevent statutory

abandonment. See R.C. 5301.56(B)(3)(c)("The mineral interest has been used in underground

gas storage operations by the.holdei"j; 5301.56(B)(3)(f)("Iri the case of a separated mineral

interest, a separately listed tax parcel number has been created for the mineral interest in the

county auditor's tax list and the county treasurer's duplicate tax list in the county in which the

lands are located"). A title examiner might well find the recorded Dahlgren deed with.its

reservation of mineral rights, without any record that shows whether the Dahigrens or their

14
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descendents preserved or abandoned those rights.

Second, interested parties could dispute compliance with disqualifying conditions,

without filing anything in the recorder's office. Hence, reliance on the recorder's records to

establish or avoid abandonment requires at least a recorded document if not judicial

confirmation.

Third, "[fJorfeitures are not favored by the law. The law requires that we favor individual

property rights when interpreting forfeiture statutes." Ohio Dept. ofLiquor Control v. Sons of

Itaty^^o,lge 097 ('a %92), 6 5:4^hio::St 3d532,..534,. quoted: at Sogg. v Z7.irz; 2009-OhLot1526,.421

Ohio St.3d 449, ¶9; see also State v. Lilliock (.1982), 70 Ohio St.2d 23, 25; Dodd v. Croskey,

supra, at ¶3 5.

Fourth, the Dormant Minerals Act employs considerably less conclusive language than

the Marketable Title Act to terminate title interests. The Marketable Tit1e Act establishes that the

unprotected rights are "null and void" or "extinguished," while the Dormant Minerals Act

provides that they are "deemed abandoned," Compare R.C. 5301.50 and R.C. 5301.49(D) with

R.C. 5301.56(B)(1). The less conclusive language in the Dormant Minerals Act strongly

suggests that it provides standards but does not resolve the issue. Compare Blatt v. Hamilton

County Bd. ofRevision; 2009-Ohio-5260, 123 Ohio St.3d, ¶22; In Re Washington, 2004-Ohio-

698.1, 10th Dist. No. 04AP429; 123.

Fifth, the landowners' interpretation of these provisions creates the anomaly that mineral

rights are deemed abandoned when the owner has a statutorily preserved record marketable title.

In this case, for example, the plaintiffs have a record marketable record title from the probate

court's Certificate of Transfer less than forty years earlier, pursuant to R.C. 5301.47(A) and R.C.
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5301.48; which the defendant landowners' own deeds have preserved pursuant to R.C. 5301.49

and R.C. 5301.51. See See Toth v. Berks Title Ins. Co. (1983), 6 Ohio St.3d 338, syllabus;

Heifner v. Bradford ( 1983), 4 Ohio St. 3d 49, syllabus.

Sixth, this Court doubts that statutory abandonment is constitutionally enforceable

without giving the adverse party an opportunity to dispute the relevant claims. In Texaco v. Short

(1982), 54 U.S. 516, the federal Suprenne Court ruled that Indiana's Dormant Minerals Act

satisfied federal constitutional protections when a mineral oWmer lost his rights in specified

circumstanc6& without giving ihat owner advance notice: But the same opinion stated>at:533:-34:

The question then presented is whether, given that knowledge, appellants had a
constitutional right to be advised -- presumably by the surface owner -- that their
20-year period of nonuse was about to expire.

In answering this question, it is essential to recognize the difference between the
self-executing feature of the statute and a subsequent judicial determination that a
particular lapse did, in fact, occur. As noted by appellants, no specific notice need
be given of an impending lapse. ... It is undisputed that, before iudgment could
be entered in a quiet title action that would determine conclusively that a mineral
interest has reverted to the surface owner, the full procedural 12rotections of the
Due Process Clause -- including notice reasonably calculated to reach all
interested parties and a prior opportunity to. be heard -- must be provided.
(underlining emphasis added)

Without advance notice and an opportunity to be heard,.statutory abandonment may

violate Art. I, Sec. 19 of the Ohio Constitution (``Private property shall ever be held invidlate"),

even if it does not violate federal constitutional provisions. However, we need not determine

whether statutory abandonment without prior notice satisfies that provision of the. Ohio

Constitution where other considerations reach the same result without addressing that concern,

In any event, Due Process requirements in both the federal and state constitutions

unquestionably mandate notice and an opportunity to respond before a dispute about those rights
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can be resolved. Courts should construe statutes in the manner that best confirms their

constitutionality. Malaoning Education Association of Developmental Disabilities v. State

Employment Relations Board, 2013-Ohio-4654, ^19; State v. Carnes, 2007-Ohio-604, T (7`h

Dist.)

For the purposes of this decision, the court accepts the defendant landowners' argument

that the 1989 version of Ohio's Dormant Mineral Act deemed the plaintiffs' mineral rights

abandoned if none of the disqualifying conditions existed within twenty years befoze March 22,

1989 ..(thc aet' s -.,f.Cective ciate) .or;before :N`.arch:222, 1.9.92. (t1ie; statutoiy grace period See Riddel

v. Layman, 5th Dist. No. 94CA114 (July 10, 1995). However, at most the absence of those

conditions created an inchoate right; it could not and did not transfer ownership without judicial

confirmation or at least an opportunity for the disowned party to contest their absence or the

effect of their absence.

The plaintiffs and the lease holder provide legislative history for the 2006 amendment,

which seemingly demonstrates that the a.tnendment served to remove (a) an ambiguity about the

date from which the law measure the twenty preceding years, and (b) constitutional concerns

about abandonment of property rights without notice. These are procedural changes, not a

removal of substantive rights that requires greater scrutiny. Courts can and should apply

whatever current procedures govern the pending dispute,.;:. Landgraf v. USI Film Products (1994),

511 U.S. 244, 273; Combs v. Commr of Social Security (2006); 459 F.3d 640, 647 (6th Cir.); Van

Fossen v. Babcock & Wilcox Co. (1988), 36 Ohio St.3d 100, 107..

Indeed, the mineral rights owners might equally complain that both the Marketable Title

Act and the Dormant Minerals Act deprived them of vested common law ownership rights on the

17



- ------ ---- - -------------------

arbitrary and unsupportable assumption that their failure to develop those minerals meant that

they deliberately abandoned them forever. Could the legislature deem that a surface property

owner abandoned his title if he failed to develop an empty lot for some arbitrary interval? The

federal Supreme Court's decision in Texaco v. Short, supra, may answer: "Yes." But the

property owner must have an opportunity to dispute that result.

NO ABANDO1^4^IF^1TLNIDER THE CURI^ENT LAW

Each of the plaintiffs leased his or her oil and gas interests for the relevant properties to a

developer wliarecorded those leases in the Carroll Cour:ty Recorder's Office in 2009 or 201:0: -

Those recorded leases are "title transactions" that preclude any deemed abandonment for the

plaintiffs' mineral interests pursuant to the 2006 version of R.C. 5301.56(B)(3)(a).

Within 60 days after a landowner sent them a "Notice of Owner's Intent to Declare the

Abandonment of Mineral Interest," five of the eight plaintiffs filed statutorily sufficient claims

for their relevant mineral interests in the Carroll County Recorders' Office. Those recorded

claims preclude any deemed abandonment for their interests and the interests of ali the remaining

plaintiffs pursuant to the 2006 version of R.C. 5301.56(B)(3)(e) and 5301.56(C)(2)..

Two of the landowner defendants never complied with R.C. 5301.56(E)(1) by sending or

publishing notice to "each holder" of the allegedly abandoned mineral interests. None of the

defendant landowners ever compliecl'with.R.C. 5301.56(E)(2) by filing arf "affidavit of

abandonment" in the Carroll County Recorder's office. Without those notices or affidavits, those

landowners failed to invoke the abandonment procedures which the 2006 version requires to

assert an abandonment claim.
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FINAL JUDGMENT

In this case, the following plaintiffs hold mineral rights for the relevant properties:

Ronald Edward Dahigren, Elsa Anne Lyle, Helen Mary Dahlgren, Martha Perry Dahlgren,

Cynthia Ann Crowder, Daniel Carl Dahlgren, Charles Stephen Dahlgren, and Diane Ellen

Pullins. .The parties have not asked this Court to determine which plaintiff owns any allocated

interest in those rights for each relevant property, and this judgment shall not seive that purpose.

In this case, the following defendants own the relevant properties: Brown Farm

Properties, i I C, Brian L.. Wagner,,and, noj.xzas Beadra.ell. .:.

In this case, Chesapeake Exploration, LLC is the current holder -of assigned leases and the

defendant developer for the plaintiffs' oil and gas ownership on the relevant properties.

This Court determines and declares that each of the eight plaintiffs retains his or her

respective interest in oil and gas located on or recovered from the properties designated in the

Complaint and its attachments.

This Court quiets ownership and title to those mineral rights in the plaintiffs and not in

the surface landowner.defendants.

This Court determines and declares that each of the landowner defendants retains his or

its surface ownership for those properties.

This Court deterrnines and declares that the defendant. developer retains its rights as the

holder of recorded and assigned leases to those oil and gas rights.

Within sixty days after this Court files its judgment with the Clerk of the Carroll County

Common Pleas Court and any subsequent appeals from that judgment are exhausted, each of the

plaintiffs or their counsel shall file a copy of this Final ®pinion and Judgment in the Carroll
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County Recorder's Office, together with a claim that satisfies R.C. 5301.56( C)(1).

The plaintiffs shall recover the costs of this case, not including attorney fees or litigation

expenses.

---------------
Judge Richard M. Markus, Retired Judge Recalled to
Service pu.rsuant to Ohio Constitution, Art. IV, §6(C)
arid R.C. 141:I6 and tLssigr,ed t® the Carroll Coutaty
Common Pleas Court for this matter.

THE CLERK SHALL MAIL TIME STAMPED COPIES OF THIS FINAL OPINION AND
JUDGMENT TO ALL COUNSEL AND THE ASSIGNED VISITING JUDGE

--------- -- -----
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MINUTES OF THE ^EEi T^^^ OF THE
PUBLIC UTILITIES & ENERGY COMMITTEE

^ur-e 15, 2005

The meeting of the. House Public Utilities and Energy Colnmittee convened
a.t 09:36 a.m. in room 017

With a quorum present, Chairman Hagan moved to dispense with the
reading of the ininutes of June 1, 2005. With no objection, the rninutes were
accepted.

The Chairman called up House Bill 288 for the first hearing and Sponsor
Testimony.

Representative Wagoner gave sponsor testimony for House Bill 288 and
questions were asked by Representatives Garrison and Buehrer.

The Chairman called up House Bi11251 for the second hearing and
proponent and opponent testimony.

Janine Migden Ostrander testified on behalf of the Ohio Consumers
Council as a proponent of HB 251 and questions were asked by Representative
Buehrer.

Kevin Schmidt testified on behalf of Public Policy Sources as a proponent
of IIB 251 and questions were asked by Representative Buehrer.

James Nargang testified on behalf of the Board of Reagents as an interested
party of HB 251 and questions were asked by Representatives Daniels, Blessing
and Stewart.

The Chairman called up House Bill 85 for the second hearing and
proponent and opponent testimony.

Tom Froehle testified on behalf of Industrial Energy Users Ohio as a
proponent of HB 85 and questions were asked by Representative Carmichael.

With no further business this concluded the
and Energy Committee. Chairman Hagan adjowm

Public Utilities

S1* Driehaus, Secretary
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HOUSE BILL 2988

REPRESENTATIVE MARK WAGONER

SPONSOR TESTIMONŶ

BiuO E THE OH^^ ^ou^^ PUBLIC UTILITIES COMMITTEE

Chairman Hagan and members of the House Public Utilities Comnlittee, I thank you for
the opportunity to present sponsor testimony on House Bill 288.

House Bill 288 seeks to update Ohio's mineral rights law. House Bill 288 contains two
proposed amendments to Ohio's existing statutory scheme affecting energy production. The bi l i
is designed, first, to address technical problems with Ohio's current Dormant Mineral Statute
and, second, to resolve procedural problems with The Ohio Oil and Gas Commission. The
General Assembly can take these two steps to help increase the availability of domestic energy
supplies without adversely affecting the environment or state tax collections.

Turning fi.i-st to the Dormant Mineral Statute, Ohio has had an active energy production
industry since the niid 1800's. During this period, landowners in aiiineral producing ar-eas have
frequently severed the mrneral rrghts in thelr Iand trom the sur#aCC rlghts. Through tile decades,
ownership of the severed minerals has becn tr-ansfei-red and factioila}ized through estates and
business transfers. Today, those old severed mineral rights may be the key to new production
sites, as advances in current technology and the high cost of energy make reworking old oil and
gas fields possible.

The problem is that it m.ay be difficult - if not impossible - to find the owners or in some
cases the rnultiple partial interest owners of suich old severed mineral rights. Twenty years ago,
Ohio joined the majority of oil and gas producing states by passing a Dormant Mineral Statute
that peri-rritted the surface owner to reunite severed mineral rights with the sui-face estate if the
miner-al ri^lits had been abandoned. Unfortunately, Ohio's Dormant Mineral Statute has selclorn
been used, in large measure because the statute did not clearly define when a mineral interest
became abandoned and exactly how the process to reunite the mineral ownership with the
surface ownership was to be accomplished.

T--Cor.rse I3ill 288 removes the ambiguity of the existing statute with a clear definition of

when a mineral right is deemed abandoned. The mineral right will be deemed abandoned if there

Capitaa: Dis#rict:
77 South High Street Parts of Lucas County
Columbus, Ohio 43215-6111 3331 Pelham Rd.
(614) 466-1731, (614) 644-9494 (fax) www.house.state.oh.us Toledo, Ohio 43606
(800) 282-0263.(toll free) District46@ohr.state.oh.us (419) 531-0487
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is both (1) no active tise of the mineral rights and (2) a failure by the minei-al 1-ight owner to file
to preserve the inactive mineral right for future use for at least 20 yeai-s from the time a surface
owner petitions to 1-eunite the su.rface with the inactive mineral interest.

The first part of House Bill 288 is designed to fix perceived problems with the existing
statutory provisions. The Bill will neither alter the balance between surface owner and mineral
right owners, nor will the Bill change the environmental or conservation requirements to drill or
produce in Ohio. Finally, the bill will not adversely affect tax revenues. In fact, if the bill has its
intended results of b-inging back old or marginal oil and gas fields to production, the bill should
increase Ohio's collection of severance and ad valorem tax.

The second issue addressed in House Bill 288 deals with the administrative practices
involved with the permitting and regulation of oil and gas wells in Ohio. Currently, an
adrninistrative appeal from. a decision by the Chief of the Division of Mineral Resources
Management in the Department of Natural Resources is to a body called the Ohio Oil and Gas
Commission. The Commission has five (5) members and the current statute provides that no
decision may be made without the concurrence of three members. The problem is that, in
practice, it may be impossible to get three of the five Commissioners to even hear, much less
decide, an appeal. Lack of a quorum can occiu- because of vacancies on the Commission, illness
of a CorTimissioner or because a' Commissioner has to recuse him or herself due to a conflict of
interest. If a quorum of Commissioners cannot be assembled, or three votes secured, the appeal
is stalled indefinitely.

A similar problem exists within our Courts and is addressed by appointing visiting
judges. H.B. 288 applies the same technique by permitting the Chair of the Oil and Gas
Commission to appoint visiting Commissioners from the pool of members who make up the oil
and gas Technical Advisory Council. The Technical Advisory Council member go through the
same screening and appointment process as the Oil. and Gas Commissioners and have oil and gas
experience and technical skills. Thus, drawing temporary mernbers for the Oil and Gas
Con-innissioti frorn the Technical Advisory Council will vest the Commission with the same skill
set as the Commission's regular members and will allow the Commission to proceed to decide
appeals which are now stalled.

In closing, I hear concerns about the availability and cost price of energy. Given the
Ohio's national preeminence in manufacturing and its four month heating season, it is not
surprising that Ohio ranks within the top ten states for energy consumption. What is less well
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known is that Ohio is also among the top ten states for natural gas and oil production. In fact,
alnlost 15% of the natural gas burned in Ohio's homes and factories is produced locally. House
Bill 288 is a small step towards improving local production by streamline existing p1-ogram and
regulatioris to make them more efficient. It is step worth taking.

The Ohio State Bar Association has played an integral role in drafting and reviewing this
legislation and supports it. I ask for yotir support to pass this bill too. Chairman Hagan and
members of the committee, I thank you for your time and I would be happy to answer your
questions at this time.
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Westlaw.
OH B. An., 2006 H.B. 288

Ohio Bill Analysis, 2006 H.B. 288

Ohio Bill Analysis, 2006 H.B. 288

Ohio Final Bill Analysis, 2006 House Bill 288

2006
Ohio Legislative Service Commission

2005-2006 Regular Session

Sub. H.B. 288

126th General Assembly

(As Passed by the General Assembly)

Page 1

Reps. Wagoner, Combs, Cassell, Latta, Stewart, J., Hartnett, Garrison, Coley, Collier, DeGeeter, Distel, Dolan,
Domenick, Flowers, Gibbs, Hood, Hughes, Martin, McGregor J., Reidelbach, Seitz, Willamowski

Sens. Schuler, Niehaus, Mumper
Effective date: [FNaI]

ACT SUMMARY

• Defines "mineral" and "mineral interest" for purposes of the mineral interests law, which specifies circumstances under

which a mineral interest cannot be deemed abandoned, thereby precluding such an interest being vested in the owner of

the surface land.

• Requires that, for any allowable vesting to occur, the landowner must notify the holder of the mineral interest and file

an affidavit of abandonment as specified in the act.

• Authorizes the vesting of noncoal mineral interests where a mineral interest includes both coal and noncoal minerals.

• Adds to the circumstances under which vesting of a mineral interest in the landowner is prohibited because production

activity has occurred on specified land pursuant to the mineral interest within the prior 20 years, by prohibiting the vest-

ing of a mine, any portion of which is located beneath lands subject to a mineral interest or covered by a lease to which

the mineral interest is subject.

• Defines the length of any such 20-year period as ending on the service or publication date of requisite surface landown-

er notification to the holder of a mineral interest that the landowner is acting to declare the interest abandoned.

- Specifies additional recording requirements for any claim to preserve a mineral interest.

• Requires the abandonment to be memorialized on a specified county record and provides that the mineral interest then

becomes vested in the landowner, and the record of the mineral interest ceases to be public notice of the mineral interest.

• Applies the county recorder fee schedule to filings under the mineral interests law and requires affidavits of abandon-

ment to be filed in the record of deeds.

• Separately, allows the chairperson of the Oil and Gas Commission to appoint temporary members to the Commission
from the Technical Advisory Council on Oil and Gas if a Commission quorum cannot be obtained otherwise.

CONTENT AND OPERATION

Vesting of abandoned mineral interests

(R.C. 5301.56)

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.



Ongoing law specifies that any mineral interest held by any person can be deemed abandoned and vested in the owner of

the surface of the lands subject to that mineral interest except under certain circumstances. The act revises some of those

circumstances and adds new, specified notification and affidavit requirements for allowable vesting to occur.

The act also adds definitions for "mineral" and "mineral interest." A "mineral interest" is any fee interest in at least one

mineral regardless of how the interest is created and of the form of the interest, which may be absolute or fractional or di-

vided or undivided. "Mineral" means gas, oil, coal, coalbed methane gas, other gaseous, liquid, and solid hydrocarbons,

sand, gravel, clay, shale, gypsum, halite, limestone, dolomite, sandstone, other stone, metalliferous or nonmetalliferous

ore, or another material or substance of commercial value that is excavated in a solid state from natural deposits on or in

the earth. Under the act, "owner" includes the owner's successors and assignees. (R.C. 5301.56(A).)

Circumstances thatprohibit vesting

Unchanged by the act is a prohibition against such vesting in a landowner if the United States, the State of Ohio, or any

political subdivision, body politic, or U.S. or Ohio agency holds the mineral interest.

Modified by the act is a prohibition against vesting if the mineral interest consists of any right, title, estate, or interest in

coal, or in any mining or other rights pertinent to or exercisable in connection with any right, title, estate, or interest in

coal. Specifically, the act authorizes vesting of noncoal mineral interests where a mineral interest includes both coal and

noncoal minerals. The act also removes a related provision of prior law that, by its terms, was rendered obsolete as out-

dated. (R.C. 5301.56(B)(1) and former (B)(2); and 5301.53, not in the act.)

Six additional circumstances that prohibit vesting under continuing law are contingent on them having happened within

the preceding 20 years. The act specifies that this 20-year period is the 20 years immediately preceding the date on which

the new holder notification is served or published as required by the act (see below) (R.C. 5301.56(B)(3)).

Of those six circumstances contingent on happening within the 20-year period, the act further changes only one. [FN1]

Under ongoing law, vesting is prohibited if the holder [FN2] of the mineral interest has produced or withdrawn any min-

erals from (1) the lands subject to the mineral interest, (2) lands covered by a lease to which the mineral interest is sub-

ject, or (3) in the case of oil or gas, lands voluntarily or otherwise pooled, unitized, or included in oil or gas unit opera-

tions pursuant to continuing law, in which the mineral interest is participating and for which the pooling or unitizing in-

strument or order has been filed or recorded in the Office of the County Recorder of the county in which those lands are

located. The act expands this prohibition by additionally prohibiting vesting in the case of a mine any portion of which is

located beneath lands subject to the mineral interest or covered by a lease to which the mineral interest is subject and

from which the holder of the mineral interest produced or withdrew minerals within the 20-year period (R.C.

5301.56(B)(3)(b)).

%i^^^^r^r_xs^d^ls€ ^tifsra and ^^at*vj:^Lhuridonrnn.nt

The act provides that, before a mineral interest can become vested in the owner of the surface of the lands subject to that

interest, the owner must do two things: (1) notify the holder, or the holder's successors or assignees, of the owner's intent

to declare the mineral interest abandoned and (2) file an affidavit of abandonment at least 30, but not later than 60, days

after the date such notice is served or published.

Holder notification. The owner must serve the notice by certified mail, return receipt requested, to the last known ad-

dress of each holder or holder's successors or assignees. If such service cannot be completed, the owner must publish no-

tice of the owner's intent to declare the mineral interest abandoned at least once in a newspaper of general circulation in



each county in which the land is located. (R.C. 5301.56(E)(1).)

The notification must contain all of the following: (1) the name of each holder or the holder's successors and assignees,

as applicable, (2) a description of the surface of the land that is subject to the mineral interest, including the volume and

page number of the recorded deed or of another recorded instrument that contains an accurate and full, specific descrip-

tion of all land affected by the notice, in which case the description in the notice may be the same as that contained in the

recorded instrument, (3) a description of the mineral interest to be abandoned, including the volume and page number of

the recorded instrument on which the mineral interest is based, (4) a statement attesting that none of the six circum-

stances that prohibit vesting has occurred within the 20 years immediately preceding the date on which the notice is

served or published, (5) a statement of the intent of the owner of the surface of the lands subject to the mineral interest to

file an affidavit of abandonment at least 30, but not later than 60, days after the date on which holder notification is

served or published, as applicable (R.C. 5301.56(F); and R.C. 5301.52(A)(3), not in the act).

ATidavit of abandonment. The affidavit of abandonment must be filed in the Office of the County Recorder of each

county in which the surface of the land that is subject to the interest is located, and must contain all of the following: (1)

a statement that the person filing the affidavit is the owner of the surface of the lands subject to the mineral interest, (2)

the volume and page number of the recorded instrument on which the mineral interest is based, (3) a statement that the

mineral interest has been abandoned pursuant to the act, (4) a recitation of the facts constituting the abandonment, and

(5) a statement that holder notification was served or published as required by the act (R.C. 5301.56(E)(2) and (G)).

Claim to r•eclcede abandorzrnent

Continuing law details the authority of a holder to file a claim to preserve from abandonment a mineral interest for which

holder notification is required. An appropriately filed claim itself preserves the holder's interest. The act specifies that the

claim must be filed in the Office of the County Recorder of each county where the land that is subject to the mineral in-

terest is located, and that it be filed not later than 60 days after the date on which holder notification was served or pub-

lished. Alternatively, where applicable, the holder or the holder's successors or assignees must so file an affidavit identi-

fying one of the six circumstances that prohibit vesting has occurred within the act's prescribed 20-year period. The hold-

er or the holder's successors or assignees must provide notice of the filing of such a claim or affidavit to the person who

served or published the holder notice required under the act. (R.C. 5301.56(C), (D), and (H)(1).)

Vesting rrreess

The act further provides that, if a holder or a holder's successor or assignee fails to file such a claim or affidavit to pre-

serve a mineral interest, or files the claim or affidavit more than 60 days after the holder notification is served or pub-

lished, the landowner seeking abandonment and vesting must cause the county recorder of each applicable county to in-

clude the following memorial on the record on which the severed mineral interest is based: "This mineral interest aban-

doned pursuant to affidavit of abandonment recorded in volume ...., page ....... (R.C. 5301.56(H)(2).) The act allows a

county recorder who uses microfilm as provided under continuing law (R.C. 9.01, not in the act) to place the statement

on the affidavit of abandonment instead of on the record on which the severed mineral interest is based, and to record the

affidavit as provided under continuing county recorder record-keeping law (R.C. 317.08). (R.C. 5301.56(I).)

The act then provides that, immediately after the memorialization, the mineral interest becomes vested in the owner, and

the record of the mineral interest expressly ceases to be notice to the public of the mineral interest or any rights under it.

In addition under the act, the record cannot be received as evidence against the owner in any Ohio court on behalf of the

former holder or the former holder's successors or assignees. The abandonment and vesting of a mineral interest under

the act is effective only as to the property of the owner that filed the affidavit of abandonment required by the act. (R.C.



5301.56(H).)

+Corant' recorder auth^g^^ty

The act expressly authorizes a county recorder to apply the county recorder fee schedule (in R.C. 317.32, unchanged by

the act) to filings under the act (R.C. 5301.56(I)). Further, it provides that affidavits filed under the mineral interests law

must be filed in a county recorder's record of deeds (R.C. 317.08).

Oil and Gas Commksion quawum

(R.C. 1509.35 and 1509.38)

The Oil and Gas Commission is a five-member commission appointed by the Governor and responsible for deciding ap-

peals of orders issued by the Chief of the Division of Mineral Resources Management in the Department of Natural Re-

sources. By statute, the appointees must meet certain qualifications: each must qualify, respectively, as a representative

of a major petroleum company, a representative of the public, a representative of independent petroleum operators, a per-

son learned and experienced in oil and gas law, and a person learned and experienced in geology. Not more than three

members can be of the same political party. The Commission members select the chairperson.

Under continuing law, three Commission members constitute a quorum. Formerly, no Commission action was valid un-

less it had the concurrence of at least three members. The act instead requires concurrence of a majority of the members

voting on a particular action.

Additionally under the act, when the Commission chairperson determines that a quorum cannot be obtained to consider a

matter because of vacancies or recusal of its members, he or she is authorized to contact the Technical Advisory Council

on Oil and Gas and request a list of Council members who may serve as temporary Commission members. The Council

must prepare the list immediately upon receiving the request. Using that list, the Commission chairperson may appoint

temporary members, but only for the matter for which a quorum cannot be obtained. The number of temporary members

cannot exceed that necessary to obtain the quorum. The professional qualifications and political party restrictions spe-

cified for Commission members do not apply to a temporary member. A temporary member is granted the same author-

ity, rights, and obligations as a Commission member, including the right to compensation and other expenses, [FN3] but

those authority, rights, and obligations cease when the temporary member's service on the Commission ends.

Under continuing law, the Technical Advisory Council on Oil and Gas advises the Chief of the Division of Mineral Re-

sources Management. The Council consists of eight members appointed by the Governor with the advice and consent of

the Senate. Three members must be independent oil or gas producers, operators, or their representatives, operating and

producing primarily in Ohio. Three other members must be oil or gas producers, operators, or their representatives hav-

ing substantial oil and gas producing operations in Ohio and at least one other state. One member must represent the pub-

lic, and one member must represent persons having landowners' royalty interests in oil and gas production. All members

must be Ohio residents, and all members, except the members representing the public and persons having landowners'

royalty interests, must have at least five years of practical or technical experience in oil or gas drilling and production.

Not more than one member may represent any one company, producer, or operator.
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Reported, H. Public Utilities and Energy 12-08-05

Passed House (92-1) 01-11-06

Reported, S. Energy & Public Utilities 02-22-06

Passed Senate (32-0) 03-01-06

[FNa1]. The Legislative Service Commission had not received formal notification of the effective date at the time this

analysis was prepared. Additionally, the analysis may not reflect action taken by the Governor.

[FN1]. The fave other, 20-year circumstances thatprohibit vesting are as follows: (1) the mineral interest has been the

subject of a title transaction filed or recorded in the Office of the County Recorder of the county in which the lands are

located, (2) the mineral interest has been used in underground gas storage operations by the holder, (3) a drilling or

mining permit has been issued to the holder and an affidavit that states the name of the permit holder, the permit num-

ber, the type of permit, and a legal description of the lands affected by the permit has been filed or recorded in the Of-

fice of the County Recorder of the county in which the lands are located, (4) a claim to preserve the mineral interest

has been filed in accordance with the mineral interests law, and (5) in the case of a separated mineral interest, a sep-

arately listed tax parcel number has been created for the mineral interest in the County Auditor's tax list and the

County Treasurer's duplicate tax list in the county in which the lands are located (R.C. 5301.56(B)(3)(a) to (fi).

[FN2]. Under continuing law, a "holder" is the record holder of a mineral interest, and any person who derives rights

from, or has a common source with, the record holder and whose claim does not indicate, expressly or by clear implic-

ation, that it is adverse to the interest of the record holder (R.C. 5301.56(A)).

[FN3]. Each Commission member is paid a per diem determined by the Director of Administrative Services when actu-

ally engaged in the performance of work or necessary travel as a member. Additionally, each member is reimbursed

for all travel, hotel, and other expenses necessarily incurred in the member's work.

OH B. An., 2006 H.B. 288

END OF DOCUMENT
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IN THE 7^^'^` OF COMON PLEAS
HA S ON C C i , i.^ TA Y,

GENERAL T)jVISIC t ;

m & ^^. r^.zc1'z`^^^^^iiP
Plaintiff

YS.

WALTER VANCE HYNES, ET AL.
Defendants

4/,j
4^

Case No. CVH-2012-0059

JUDGMENT ENTIZY

This matter is before the Court on Plaintiff's Motion For Summary

Judgment filed on March 26, 21,013 and Defendant}s Motion For Summary

Judgment filed March 7, 2013.

The Court has also considered the parties' replies and surrejplies to said

Motions including that if Defendant Chesapeake Exploration, LLC. The Court

f.ttirther recognizes the f-actual stipulations of the partics filed with the Court aii

Iti!larch 21, 2013.

This matter is before the Court on a Complaint To Quiet Title filed by

Plaintiff Plaintiff contends that they are tlie, stirface and mineral owners of the

disputeu property. They claim ownership of the surface rights to the property

tlarough purchase on April 7, 20Q6: This owriership issue is not in dispute.

Plaintiff claims ownership of the mineral interest of the property pursuant

to O.R.C. §5301.56 Ohio's Dorziiaa.at Mineral Act as it was written in the 1989

version.

1Defenriants' Hines fainily do not dispute Plaintiffs surface riglit

ownership. Defendant's Hines family do dispute Plaintiffs clairn to the property's

mineral rzghts.

1



Defendants' Hines family claim that Dorniant Mineral Act does not apply

to divest them of their mineral interest in the propeirty because qualifying

transactions have occurred in the necessary tirne frame.

Defendants' Hines family further argues that if no qualifying transactions

are deemed to have occurred the correct version of ORC §5301.56 is the 2006

version and under said statute they properly preserved their rnineral iit.terest.

An eti.^uuin.ation of the 1989, 2006 ODMA §5301.56 is necessary as well

as a review oi'' interpreting case law in resolving the dispute.

O.R.C. §}301.56 (1959 version)

The factors to which Courts must look to decide whether a min.eral interest

holder iiad clisplaycd sufficient activity to preserve their rights over a 20 year

pcriod or whether the mineral interest had grown stale based upon a lack of

activity or interest by the mineral rights holder:

(i) The mineral interest has been the subject of a title transaction that

has been filed or recorded in the office of the county recorder of

the county in which the lands are located;

(ii) There has been actual production or withdrawal of minerals by the

holder,

(iii) The mineral interest has been used in underground gas storage

operations by the holder;

(iv) A drilling or mining permit has been issued to the holder.

2



(v) A claim to preserve the interest has been filed in accordance with

division.(c) of this section.

(vi) In the case of a separatedmineral interest, a separately l.i.sted tax

parcel ntirn:ber has been created for the rrii3iera1 interest in the

county auditor's tax list and the county treasurer's duplicate tax list

in the county in which the lands are located.

In the case at bar, items (ii), (iii), (a.v), (vi) have conclusively, i1ot been

c: omplete.d by the mineral estate hold.er, Item (v) claitn to preserve interest was

not filed in the requisite time period.

Tbcrcfore, the item which is controlling pursuant to ttlc 19,^9 act is it,elzl (i)

whether the mineral interest has been subject of a title transac,iic±.n ihat has becn

file or recorded in the office of the couiaty re,corder of the county in Nvhich tiie

lands are located.

^-1 brief drscussiaii on transfers of iziturest is nc,Qessary

1. S-uxface. Rights.

A.) The surface rights were severed froin the ininerai rights by deed on

June 1, 1961. The surface rights passe(; in Selway Coal Gompaay with

Vance aiid. Eleanor Hines reserving the oil and gas rights.

£3:) Seiuray Coal Company passed the surface rights to Robert Fkaganc on

February 29, 1975.

C.) Robert Fleagane to Shell Mining Company January 1, 1989.

D.) Shell Mining to R & F Coal Company November 12, 1991.
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E:) R & F Coal Compwly merger Nvith Capstone Holding Company

February 9, 2000.

F.) Capstone Holding Company to Emanuel J. 7Vliller Et Al. April 20,

2001.

G.) Capstone Holding. Company to Williain and Judith Ledger August 6,

2001.

H.j Ema.nuel J. Miller Et Al to M & H Partnership April 7, ? 005.

Deeds A, B, C, and D contain resenation clauses for oil and gas within

the deed. Transaction E, F, G, and H did noi rec.ite tl7e reservation. Thus the last

title transaction noting the reservation of oil and Uas on, tbe surface property was

November 12; I991.

2. Oil and Gas Rights.

A. The surface rights were severed from the rnineral rights by deed on

June 1, 1961: The sur:face rights passed to Coiisoliclatiur Coal

Company witli Vanc,e and Eleanor Hines reserviiig ihe oil and gas

rights.

B. A. lease c,3- tl-1u oil and gas rights was recorded from Walter v. Hines to

Harry J. :Iles on July 15, I969.

C. An oil and gas lease froirl 'tUaiter Vance Hines, Riehard Scott Hines

and David Chris Hines and Richard Scott Hines as Power of Attorney

for Drue Anne Hin.es Danz to Chesapeak-e Exploration L.L.C. dated

October 31,2011 : and recorded February 14, 2 Q l?.
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The Seventh District Court of Appeals in Dodd v. Croskey Case No.

12 HA. 6(?hio App. 7" Dist (2013) ruled on what constitutes and whether

or not a mineral interest has been the "subject of ' a title transaction which

has been filed or recorded in the office of the county recorder of the

countyin which the land are located.

The Seventh District held that "The common definition of the word

"subject" is, topic of interest, primary theme or basis for action. Under

this definition the mineral interests are not the subject of the title

transaction.

In the case at bar, the Cottrt finda pursuant to the Dodd decision

supra, that the last titlc transaction that the mineral interests were subject

of occurred July 15, 11969. Wheref^jre; under the 1989 Dormant Mineral

Act the Gots:rt ixiust clecide whetirer the 1969 transaction was a saviiigs

event.

The effect of the 1969 transs.c:tioa T elies on interpretation of the

statue and its 20 yearlook bac1` period.

Riddell v. Layrnan 5t" Dist. App. (1995 WL 498812) is the only

appellate decision,%vhich tciuctie.s upon the appropriate 20 year look back

period for the 1989 Dormant Mineral Act. The Riddell Court decided tllati

"the title transactioia imust have occurred within the proceeding twcnty

years from the enactinent .of the statue, which occurred on March 22,

1989, Appellee Layman. 7-ecerded the deed on Jun^e 12, 1973, was within

the preceding Mentv ye,ars from the date the statue was enacted.."
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TI-ie Riddel case dealt with a 1994 complaint and a 1973

reservation. Wherefore, the Court specifically finds that a rolling 20 year

period of look back is not authorized by the 1989 statute. The Court finds

that the 20 year period for a look back. is 20 years frozn enactment March

22, 1989. Wherefore, a title transaction that the mineral interest is subject

of must have occut-red on or after March 22, 1969 to serve as a savings

event.

The Court finds that Walter Vance Hine's lease of mineral interest

to Harry J. Tsles on July 15, 1969is a title transaction and that the m:izieral

interest at issue in this nzatter were the subject of that title transaction. As

such, the July 15, 2969 lease serves as a savings event pursuant to the

1949 do-rz7aii( mineral act and the.holdizrg in Riddel Supra.

'006 Dormant Mineral Act.

Li 2-006; the CJhio legislature amended the dormant mineral act and

provided addironal due process safeguards to mineral interest hold:ers.

The additional steps germane to this case are:

1.) Rcrorcling of an affidavit of a:.bandonnient §5301.56 (E)(2).

2) Holder may file a claim to preserve mineral interests within 60

days of notice of affidavit of abandonment §5301.56 (H)(1).

In the case at bar, Defendant proniptly filed their claini to paeserve mineral

interest within the 60 day time limit.

Plaintiff s further claim that answering Defendant's do not have standing

in this matter inthat they are r.zot the successors in interest to the original holder's
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of mineral interest Va^ice and Eleanor Hines. The Court finds that Plaintiffs

argumer.it to be witl-iout merit: The Court finds that through Ohio's Law of

Succession that the mineral interest lzerezn passed from Vance Hines and Eleanor

Hizxes and then to their only heir their son Walter Vane Hines and then froz-n

Walter Vance Hines to his children the Defendant's herein. The Court

specifically finds Defendant's to be the lineal descendants of the original holders

and the successors in interest to the original holders rniiaeral interest.

The Court finds pursuant to both tb e 19 8 9 an d 2006 Dormant Mineral Act

tlie T7efendants have preserved their mineral iiaterest. Under 1989 Act, the Court

finds the July 15, 1969 lease of n1inerals tcom Walter Vance Hiites oceurred

within the statutory look bacl{ period as defined in Riddel and as such was a

savings event under the statue. Under the 2046 Act, the Court finds that

Defendant's properly preserved their mineral rights by filing a notice of

preservation with the county i'ecorder.

The Court finds the 2006 law is the applicable law in the case. In Dodd v.

Croskey Seventh Dist App (2013) 12 HA 5(9712I2013) the Court applied the

2006 law in determining the partxesclaim. The claim involved a 1947 oil and gas

reservation with no further title transactions that the mineral interest were subject.

The Court did not address its choice of the 2006 Act over the 1989 Act in

Dodd. However, it is clear from their decision that the 20U1> law was applied.

This Court is convinced that applying the 2006 law is the appropriate

statute in this case for the following reasons.

^



R.C. 5301.56 is part of the Marketable Title Act. The Marketable Title

Act is ORC 5301.47 - 5301 _56. The act is to be read in total and not as separate

independent statutes. The purpose of the act is to establ'zslz a marketable chain of

title. ORC 5301.55 liberal construction "Sections 5301.47 to 5301.56 so

inclusive, of the Ohio Revised Code shall be liberally construed to effect the

legislative purpose of simplifying and facilitating land title transaction by

allowing persoils to rely on a record chain of title as described in,SectioYl 5301.48

of the Ohio Revised Code, subject only to such lirrutatioris as appear in Section

5301.49 of the Ohio R.eilised Code".

The applicatimn c>f ari "automatic" vesting clause of the 1989 Dormant

IUlineral Act is corltrary to sirziplifi inl; and lacilita.ting land title transaction by

allowing persons to. zeply ou a rccorcl chain of title.

This Court does not believe it was the legislative intent at enactnient to

make surface holders automatically vested in the n-il:neral rights pursuant to the

1989 Dormant Mineral Act. The terms, autoniatic vesting, terminated., null and

void, or extinguished were not used in the statute.

`I'hose terms null and void and e:,\ tinguished az-e used in other patts of the

ia.iarketable title act but the Dormant Mineral Act uses the term abarldOntd.

The Caurt does not: believe the differen.ce in language to be unconscious.

The Court f%rrds pursuant to the Marketable Title Act that Plaintiff at the

minimum must have filed a quiet title action prior to 2006 to have the 1989 law

apply. Absent such action and determination, notice of the reversion of mineral
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interest would not be apparent in the record chain of title and thus violate the

purpose of the M"rlce;tableTitle Act.

Since in this matter no action was filed until 2012, Plaintiff must conform

to the applicable law currently in place to perfect their abandonrnent claim. And

such the 2006 I7orrrzant Mirieral Act is controlling.

The Court finds this ruling is not in conflict with Texaco Y. Short 454 U.S.

516 (1982) Texaco v. Short required dueprocess before title vested in the surface

holder. In the case at bar, Defendant Hines family was not given any due process

consideration prior to this suit. There is no evidence of a Quiet Title Action filed

between 1989 and 2006. In order for the Plaintiffs interest to vest some coult

action or recording of said interest must have oecua-red. Plaintiff f3iled to assert

its claim prior to 2006 as such Plaintiff interest did not vest {irior to 2006 and is

subject to the 2006 amended statute.

VTiEREFORE, it is the ORDER of the Caurt that;

Plaintiff's Motion For Summary Judgmert.t is deiried.

Defendants, Hines Family, Motion For Summary Judgment is gra.nted.

Defendants, Hines Family, is the lawful owner of the oil and gas interest at

issue in this matter. Plaintiff's claim of ownership fai.7s under the 1989 Gczad 2006

T)orrnant Mineral A.ct: The Court holds the 2006 Dornant Mineral Act to be

con.trolling.

SO ORDERED.
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NOTICE: FINAL APPEALABLE aR)[:{;.R

Tliis is a final appealable order. For each party who is not in default, serve
notice to the aitorrney for each party and to each pat-i}, who represents himself or
herself by regular mail service with certificate of mailing making rwtation of same
upon case docket.

Stamped Copies:
^, Attorney I'ati;ck E.'_loser

^.ttorney T. Owen .lieetliarn
Attomey Clay K. Kellar
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IN THE COURT OF C^3^;a;^tr^^^ ^?^.EAS ^`P* M̂ONRC.^E C'^UN`TY, OHIO

Anthony M. Genti€-e, et al

Plaintiffs,

vs.

Geo°^e Ackerman, ^, al,

Defp-naantw.

Case P,4o. 2012-1^ 0

AL$0*7F.. .^, ^^. ..v,. ^ ,
^^^^^'^°^^^°^^^^^^ ^^^^^in^^s of ract and ^^o:n^":, "^^ of Law)

T^^is, matter is before '^^^ Court on the fol^owing post-judginent feiings^

1. Plaintiffs' Civil ;^ule 59('A)(9) Motion [fi#ed on January 22,2 014]P

2. Defendants' Memorandum in Opposition to Plaintiffs' Civil
FRLile 59(A)^9) Motion fE^^^^ on Febnary 6; 20141,

3. Deie^:darits Leah S. Hunnell, ^rie€^ r^ Ch€Rst^.^€^, ^^^^tr^^
Hall, Tonva Morris, Erik Christman and ^^rry C^^ristman`s
[Aotion for Re:€ef from Judgment Under Civil Rule 60(B) [fi:e(24
on February i 8t 20'14].

Tt^is Court er^^ered judgtyient incorporating Findings of Fact and ("PoncI^^^^^^ of Law

in the within case orl :^^^^^ny'13, 2014. PIaintiffs' Mi^^ior^ ^^^ a New Tna! under Civil RLIIe

59 was timely M:;F:^%: :^:^±^rtly afte€- the Court's En"^^ granting Sl.^r^ma^ Judgment in favor of

i^^^e Answering Defendants here^ri. 'T'hereaf^er, the a^5o^^e-listed Defendants timely filed

:heir RLile 60(8) Motion,

"T°h€s Court finds t^^all, although %i^^rp`fs' requested reflef €s not properly br^^igh#

Monroe County
Common Pleas

Court

IUlle R. Selmon
Judge 1

'`
^"1^

'

20FEB 2 7 Pl; 2^ ^3
:F1

^L E ^^ ^^ COUR T

;^ Opy
z-,. i _,:^ Qx, W? :^ 4



i` unc't--:^,r Civil Rule 59 becaEise neither a jun; trial nor a bench triai was held in the withirl

I €^^.fter, C€vi^ Rule 60(B) is a proper a^ser°Euefor the ^'el^ef ^^queyted by P6a€nti^^^ ^ere;,..

More specifically, Civil Rule 60 allows a Trial Court to grant relief ;rorn a reviouF,
^^ .

judgme;or oi-der, RLiIe 60(B) reads in re(evant part:

° On ^^ otson andM upon such terms as ^re- iLlSt the Court Diarelieve a a"̂  --^`^ ty oi- his legal ^^presewnta^^^e from a firi:;i.,,^.^9r^^ent,
order or proceeding for the following reascaris: (1) r^^^^ake,
iriadvertence, surprise or excusable negle^.̂ °; 23 newly

evidence ^^^ ^^c^: t^ due diligence could ^
beeii discovered in ^iM ^ ^o ^°^^ for a new trial ^^^ Rule
59(B): (3) fraud, misrepresentation or other misconduct olf an

ao
adverse party; (4) the judgment has been satisf€ed, released
or discharged . . .; or (5) any other reason justifying relief from
ttie Judgment. (Emphasis added)

T-Il€s Cou a made an error, and misapp[ied the law in rendering J•Lidg^mer^t a.:=^° ...^!^^¢,

PFa:ntiffs and in favor of the Answering Defendants 43n its :ya?°^^ary 13, 2014 JUdgmem,.=;ntry.

findingsThe ^^contained En this Court's January 13tr Pritms do not properfy inter^re& ti-:e two
versions of ^^^ Ohio Dorrnart

Mineral Act nor do Lhey properly interpret the Seventh District

Court orAppeals holding in Dodd v. Croskey, 2013-Ohia-4257 t7, .."`". 201 ,35 ) . ^:"aist. Moreover.

d e findings and analysis contained in the Coz^rf
t's Entry herein dated ^anuar^ 13, 2014 are

wholly inconsistent with a plethora of earlier decisions rendered by this Court and other

COLirEs wj^h?.^ the Seventh Appellate District. ^^^ ^^^^^t v. Dickerson, Tuscarawas C.P,,

No. 2012nCV-020135 (February 211, 2013), Wiseman v. Potts, Morgan C.P., No. 08-CV-

0145 (June 29, 2010), Walker v. Noor,, Noble C.P., No. 2012•-0098 (March 20, 2013)=

9enr^erv. Morpgar,,
«oiumb^ana C.P., No. 2012-CV-378 (March 20, 2013), Maityv. Dennis,

Oon roe C.P.. No.2012--203 (April 11, 2013)F Blackstone v. Moore, Monroe C.P.. No, 2012W

Ctii71Ei1oF1 Pleas

_ cul-t
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166 (January 22, 2014) and Kuzior v, Fisfier, Monroe C.P., No. 2012-382 (February 21,

2014). Ald of tF^^s-e cases held that a Severed Mineral Interest can be declared abandoned

under the Former DMA, ^^^^i after the enactment of the 2006 -gmendmenc.

,,,::^
^ T^.
.:r.;. `^

The Cotirt wi€€ restate ttie und&spuied facts herein (and as they were set Tforth i:-. this

Cg^^:rt's J^.r^^^ar4^ `€3^` Judgment Entry).

P .aintiffs herein are €€^e owners of eighty ;80i acres of certain r°ea€ es-aje located in

Seneca -€vownship. Monroe CoLin4y, Ohio. Sa3• ,̂^ pr^^^t"cy is described i n a deed dated

August 12, 2011, filed on August 163, 220" ; and recorded in Vo€umne 206, Page 37 of the

0'^riciaf Records of Monroe County, O€ F€^+. A€tf ^ot-gh i^iai,€^t€^s brought ^t^e€r ^"or^^^€^i€^^ with

regard ^^a ^r.^i€y Tr^wu^ €;€, involving the 80-acre property, DeE'endants are a€so claiming an

in one-xa€f of ffie oil and gas royalties under Plaintiffs' Tract €, a 60.29 acre parce€.

The moving Defendants' purported interest stems fronr: a Sheriff Sale pursuant to

a Writ of Pattion and €^ower of Eva Christman i^SL^^^ by the Monroe County Coa-nmon

Pleas ^^^^ ori November 8, 1922. This Writ or^^ers the Sheriff to se€€ the property at issue

and fur€€-.^.^r, irnpar^^ a one-ha€f interest i; ^ the ':roya(ty oil, gas and gaso€ine in and Unc^er the

, rti^:r iises, and it is ordered that said estate be apar-ed subject to said one-ha:^ r

The Defendarits ar= descendants and heirs of the i^€fteen pa; Is issued,

On April 2, 1923, the Proper^ywas sold at the Sher€ff's Sale to George M. Chris'tman

ManroeCounty,
Common Ple-g;

Coitrt

R. Selra-mc+n
Jtbdge

PUrSLIWIt tO the underlying €`i0onr^e County Probate Court Writ, This muniment made 1.1-1e

following reservation of iiiterest: "Exceplung and reserving the one-half oil, and gas and

gasofit3e roya€ty in and under the above descrived [sic] premises,"

_^..



On Aprll 3, 1 02 z,, ^^.^^^^ ^^:, r^l^^^-€^ € and his ^^^:;e, CeceI€a Ci^rlst^€,an, sold the

p.^olperty to L. E. Chrls#man. This rnunIment's reservation reads 1herelnaffie€° Somet=mes

referred to as °I~e; "RovaIiy ^^^ervation„}:

Excepting and r^senjIng the one half oil and gas and gasoline °oliaIfiy in
and L€€ider the above described premises, sarrie being the sarne royalty
reserved in deed from C.harles D. Barker, Sheriff It-o Grantor . . . .

This r,nurlment transferred the whole of the surrace rights and or€e-haIf of the

Undivlded rrlr€eral interest to L. E. Chr:^tmar-€.

On February 14, 1969, a Certificate of Transfer of Real Estate was issued from the

Probate Estatc ow ^ ew:s E. Christman (L, E. ChrIstman" . This niunimer^^ again reserved

th- ow; and gas and gasoline royalty, and referenced the prior .re.:^ at VoIu me 93, Page

4601 which cites back to the Sherlff'^ ^^^^^ and Writ of ^attlon and Doarv^rwhlch conveyed

the subject o:.e-haIf interest. This munimenfi states in pertinent part:

Excepting and reserving the one half oil arir.^ gas and gasoline royaIt^,d in
and under the above described Premlses.

Reference: Deed recorded in Volume 93, Pages 460-46' Monroe County
Deed ^^^^^ds.

This muniment transferred the whole of the surface riQht=, and one-haIf of the

lmori,ue County
coEl::nori PIias

couri

lofie R. Se)rnc-r
Jur^gt

undivided mineral interest from L. E. Christman to his seven cI`€lid.•^lln.

The €^^^^^ ^^^^try i n the Ni'r^^^^^^^ County Recorder'^ Office is also dated February 14,

1 960j, and is the Certificate of T ral=€sfer of Interest in Oil and Gas and Gasoline Royaitles

ISSLiea b,^^^e Monroe County Probate Court, This mun€^^^ti"ransferred the 1/18th portion

.^f the undivided Christman MInexal Interest L. E. Chrl^tman inherited from Eva Christman

-4-



vis,,.:.he Writ of Pr rt;^ion and Dower again to L. E. C'hr^^tman`^ seven chiidrenl.

On Mw-i,h 19, 1 0,?3, the Property was sold via `V^uarranty Deed frorn Christman's

ch€ldren to Skephen Edward Hornacek. TE-iis munirnent transferred the whole of the sLirface

rights and one-half of the :.:-IdW€ded rnineral interests to Stephen Edward Horr^^^ek,

^^^^ervingthe other undivided one-half Christman Mineral Interest in Chri stman's heirs.

^^^^^^equently, in March of 'E 988; Fred E. N4abach purchased the Property fr^i-n

Stephen Edward Hornacek and his wife, Darlene. This Warranty Deed transferred the

whole of the surface ri4,htts and one-^^^^ ^^f 'Lhe Lindiv€ded mineral interests to Fred E,

[Aaibach and reserved the undivided one-half Christman Mineral Interest in Christman's

hei:.°s,

In December of 2002, the 30labar°hs sold the Property to ^h.- Millers, This legal

description :=„=r:i;^^d^;^? an exception and reservation of the undivided oFie--haQF of the oil, gas

and gasoline royalty. This ^^ni-r^ent tr^^^^erred the whole of the surface rights and o€ie..

^^^^of the undivided mineral interests tothe Nr;iri^ ^s and again reserved the undiv€ded one-

C^^ristma^-^ t+^enerr^I i:^;e^^=^halfs st in Christman's heirs,

On January 9, 2004, the Millers sold the Property to Joseph P. Gentile, Sr. , Joseph

Monroe Caunt),
Conn:r"on Pleas

Court

Judge

P. Geni€!e, Jr. , and Anthony M, Gentile. This muniment :^efferencesthe undivided one-half

Christman Mineral Interest. It'i.a€^sfierred the whole of ih^e surface rights and one-half of

the undivided ^`tir^^raI interests to J^^^ph, P. Gentile, Sr. , Joseph P. Gentile, Jr. , and

Anthony M, Gentile. The Proper'fy was then re-sofd to Joseph P. Gent€!e, Sr, ^iL'h a 116

interest and Anthony M. Gentile with a 5116 interest, which legal description of Tract III also

reserved the onemha€foiI, gas and gasoline royalty interest, and including the qppr^pnate

-fj..



prEor deed r°;;.6renc:.e - again transferring the whole of the surface rights and criemhalf of the

undivided m ^^^^^ ^ e; ^ l rights.

a#ly, the Property was most =^^centlv sold via ' ^k=w:r€ant^ Deed to Anthony M.

Gentiin and Kathy A. Gentile, Plaintiffs, in August 2011, 'T`he- Tr.:^ct I(I legal description

includes an exception and reservation of the one-half of the oil, ^^^^ and gasoline royalty

interest with a reference to t1ie prior instrument. Likewise, thi^ ^^jniment transferred the

whole of the surface e€glhts and one-half of the ur^^'iv:^^^ ^^ineEal ricihts to the surface

owners.

Plaintiffs n; rina this action alIeging two (2) causes of actiom (1) that the ^re'v€ous

version of O:-0£^ ^^v'lsed Code § 5301.56, enacted March 22, 1989 operated :...y have th N

inteY^st- of the Defendants "deemed abandoned"; and in the aIternative, (2^ t^3ar t:e Ohio

Marketable Title Act (ORC § 5301 A7 W ORC § 5301 .55) operates to ext€nguislh the interest

claimed by Defendants.

Defendants ask that the PIa&nfitts' C:l^.^€rns be rejected and ask this Caury to find that

Defendants' royalty interests still exist.

More specifically, Defendants argue that Pla:ntiffs' CIai^^ ^inderthe Marketab. =l,

Act fail because:

(A), Defendants' one-half iiiineral interest is referred io
specifically i n a rnUniment within tfie marketable record title of
Plaintiffs' parcel, and; theret'ore, the interest is preserved under
the binding authority of tne Ohio Supreme Court decision ioth v.
Berks Title Ins, Co., 6 Ohio -ot. 3d 3 38 (1983):

(B). Defendants' interest is also recorded in a title transaction
which has been recoi-ded subsequent to the effective date, of

lainti^s' ^^o-, o; ^'itle: and

Monroe County
Conimon Pleas

Court

Julie R. Selmon
Judge -6..



(C). The Defendants` roya(ty interest is ^^ecificai;y s._,entifi€ed in
Plaintifis` Root of i itle.

Additionally, Defendants argue that Fllaantfffs' claims under the previous version of

the Dor=nart Mineral Act fail because:

(a). The previoijs ve€°sion of the Do!"rnan`; Mineral Act does not
apply, as pu.s€^a€^^ to the Seventh D=strict's decPsion in Dodd 1".
Croskey , th:s &ur^ should apply the 2006 version of the statute:

(b). ^^^femdants' undivided anemhalf in'terest was the sub;ect of
numerous fitle transactions; and

kc). There is a producing well on a lease that encumbers the
Peop^rty.

PROC_^^URAL h^^^^0R,Y

Plaintiffs originaEi;r filed this action against numerous ^^^^^^^n't's on ApriI 17, 2012.

EventuaIEy, th€.s, Court granted a iAotion for Default JUdgment aga€nst some Defendants.

Plaintiff filed Va,r: An-ar;ded Complaint on May 16; 2013, adding a claim under the Dr^^rn-:a^^t

Mineral a^clt. A Motion for Substitution was filed on September 6, 2013 to substitute in Sefiti

aY€d Laura Everly following the death of Lena E. Christman, Thus, at isstieEn €h3s Summary

Judg €^^r^^ Motion, are ^^^. interests of Lhese eleven mo^s;ng De°er^dar^ts' interests in ^he oif

and gas } oyaIties on the Pe operty-

^^W,^^,`r ^^3^^,^ a •._'a^ `$ ^$^z"`^

Summary Judgment is appropriate if there is Y:o genuine issue of mat-€;al fact and

lv9eF:1roe Cou¢lty,
Coraiiiiog P?eas

Court

h;1;w
Judge

the moving ^arfy is entitled to judgment as a mafter of law. ^iv.R. 56(C^. '^'. ree, elements

must be shown: "(1) that there is no genuine issue as to aiiy material fact; (:"") the rnovirag

""_



party is en^itied to iudgment :xs a maller of €aw„ a;^d (3) reasonak>€e rn:nds can co€^^ to bLit

N`sc?nroc cclirty
C°onmon P;c;ac

Court

lulic R. Scimon
Judge

one crncEusion„ and that ^^^^^iusion is adverse to the party against whom the Motion for

Summary Judgr^^^^ is made." Har^^^s v. Willis Day Warehousing Co.f Inc. , 375 KE 2d

46, 54 Ohio St_ 2d 64, 66 (1978). The moving party bears the initial bLir-u-en ^^^^owina

there are no -enui^^e ;^s^^es of material fact, ^^-:, Once sa^asfeed, ^he burden shifts to ^^^

non-movin^ ^art^y who must "set forth facts showing that a..her^ is a genuine ^^S-L^^ ^^^^^ trial.>,

Dr^sher v. Burt, 75 Ohio St. 3d 280, 293 (1996).

This Court finds it necessary to b=.:effy discuss and r^^oncile any conftision or

rnisundersilanding co{icerning tiie current DMA and the Forn er DMA and the effect nE the

Seventh ^^strict'^ holding in Dodd v. Croskey, supra.

Firs", there is a, dgfferenc^ between a sF:atute tiiat is self-executing and one that is

not, Under the Former DMA , rights to a Severed Mineral Interest become "vested in the

cawne,r of the surface" of the praperiy by operation of lauv upon flhe lapse of 20 years wi^^^^^^

the occtirrence of a savings ^^^^^i"L iden¢iiied in division (B)s „.;;(c). This Court has previously

held that the Former DMA is ^^lf-execufl1;1g, a^^ Xaart^y<v. Dennis, Nfonr+^e C.P. 2012w203

(April 11, 20133p)^ It does not contain any requirement that the surface owner of property

Lake any action before the mineral interest e^ deemed abandoned, Id,

Accordingly, under° *::e Former DMA, a mineral interest is deemed abandoned and

vested in the surface owner of the property i^ none of the savings evVn-S set forth in

^^^(11)(c)( i ) flhrough ( v€ ) occurred kklithin any period of 20 years while the Former DN'^^

Nas in effect, so long as the Severed Mineral Interest is not in coal or held by the United
:>#a"es, this State or anv PoiEt€^^^ SL^bdivision,

-8-



If Defe-ndarits fail to present evir^^^cc, of any savings events, t^^ ^eve-red Royalty

shall ^^ declared abandoned and vested ifi the Plaintiffs, under tE'le Former DMA,

°^hc- Current DMA does not expressly state that property rigPits, vested under the

Former DMA, are affected bytf°€e Current DM^^.. . If ttie Gerieral ^^sem:sly intended the

2006 amendment to affect the rights vested in Plaintiffs unde,• ifie Former DiviA ; Uhis Court

f^^^s thm.f :^v^ch intent must be expressly s,ated.

Many courts across the State of Ohit^R have recognized that fiffleto a $ninera( i€^^^^^st

Monroe Couiitv
C3313t1"oti Pleas

CL3 r_t: 4,

lie R. Se3ric.;;
JUCIge

can be quieted in `^^^^r of ^^:e su..^ r^.ce owner of property u^ ^^^:^r the Former DMA, even after

the 2006 amendment. These cases include Wendf v. DIckerson, Tuscarais{aas C.P., No,

2012-CV^^20-13^...^ ^^^^ruary 21, 2013), VVrser^^n v. Potts, ^^rcaii C.P., No. 08TCV-0145

(June 29, 2010), ^^^A-er v.. Aloon; Noble C'.P., No. 2012-0098 (March 20, 2013); Bender

v. ^oTanp Columbia€ia C.P., No, 2012--CV-37
8 (March 20, 2013), fihartyv. Dennis, Monroe

''.P,, No. 2012-203 (April 11, 2013'; Blac^^tof; v. Ml^ore, Monroe ^.^'.P., No. 2012y166

(^^nua:y 21-2, 2014) and Kuzior v. Fist;er, ^^^^^^^^e C.P., No. 2^0`12m382 'F ebruary 21, 2014).

All of these decisions hold that a Severed MEneraf Interest can be declared abandoned

under the Fcjrmer DMA , even after the e: ^ar-'fment of 'the 2006 artiendment.

M^^nwhile, the issue bef^^^ ^^^ Appellate Court in Do^dwi^s whe#herfhe statutory

abandonmer3f process described in division (H) has been effectively ccampEeted.

^n Dodd , the surface owners filed an actko;-l against the holders of a Severed

krlEneral Interest after havi^^ served their notice of infen- -to cPaini abandonment, by

)ubl€cation, under division (E)(1). One of the Severed Mineral Interest Holders

Y^^^^^QUenfPy recorded a deed and an affidavit pr^^ervirig r^^inerals. The surfaue owrie.rs

tiX _,



aileged triat the deed was not p^^^ _enx4 (_,ornp€eted, that it did r icit conform to ffie e-Cordina

statute, and A^ ^t it did not appear in the cha;^ of it€e. The surface owners f^^rf€-^^^ ^I€^^^^

that the aff:C^avi^ ^^^^erv'r^g rn€nera€s was not signed by all the Severed K/l€riera€ €nterest

Ho€ders and that the affiant was not acting as their agen-1.

The ^^^^^^^ owners in Dodd believed that t€^^^y had fulfilled the req u€=e mer^^^ of ^^e

DMA . They asked the ".w`^0Us1 to strike the deed r.n'd t€^^ affidavit preservini.g €`ra€nera€s. Yrhe

surface owners asked the Court to fi^^^ ^^mi- t€.°ie affidavit was ineffective, and t€^^L ffie

s^_--Wtor^! abandonment p.r^^^^^^ described in division (H)(2) tiad been successfully

uornpf^te^d. After both parties fi€ed Motions for Summary Jue^grner-€t, the Trial Court

rejected the surface owners' argu^^iits and held in favor o-i'fi€^^ Severed [Airiera€ €nteress

Ho€ders.

Ori a^poo€, the sti^a^;e owners argued that the Severed Mineral Interest ".^^^^r^er'^

aff€^av€-kl Preservi^g rni:=.er^ ,̂€s was riot a "savings event," re$erring to :he f€I:ng of ^ claim to

preserve or ^^ affidavit under division (1-€)( 1).

The Seventh District Court of Appea€s issued its decision on September 23, '013.

issue before the Cou€^ on appeal concerned the process €:^TheT'
y which mineral interest may

be deemed abar^d-oned and deerr^^^ ^^o have vested to the owner of the surface rights.

The Seventh District Court of Appea€s rejected the surface owneru' argument, Since

Monroe County
Conimon Pleas

Court

JuBie R. Selmon
Judge

division (€^:;; ^^ t expressly states that rts^^€lings may be made "after :. i^^ date on which roti^^

was served or pub€€sheda,, lohe Court held thot it aiI€ows "a present act" by the rninera€

interest holder. ^odd, q28. The Court held that this present act "prevents the interest

from being ^^^erminedto be abandoned." !d. The Court was rerorri,-^^^ to an abandonrriert

1pu



under the statutory process ::^^^^ in division ffl); it did not addresS, and the sur^^^^

owners did not argue, whether, ffiE!f filing of a claim unde,r division tH^,1;; the minpra#

€^^^rp-st miglat nevertheless be ^^^^^^^ abandoned in an action to quiet title, based ^ the

Operatron of division (B).

Add€tiona€Iy; this r'our^ is ni:nd'^€ of the decision rendered in Dahta^^en, et af. v.

B^°o^^,l,^ ^'atr^f Prope^fes, LLC, Case No. '€3 ^.^^°I-°€ 27445 (Carroll County C.1y1., Nov. a: 2013).

This Court has not previously fo€€owed tFie De1rfgreert decision, nor is it Obou^^ to dc.

so,

In -t^e within case, this CoLirt fi^ds, that Defe^ndants' understarid€ng of the effect of

the Former D.^I^, is p`nisplaced. ,^ft^;;^carefu§ analy^^i^.= ^^nd ^.or^^ranj to -this ^^urt'^ erroneous

previous findings ;from January 13, 2014), this ^^urt finds that there has ^^er., no sav€ ^t^^

event under division ;By;(1)(c) during the 20 years preceding the enactment oE the 1 89

DMA.

More specifically, the Der-ri^sa€^ts herein have ^^€pa^lated and t^ ;^^ efore it is

Moni•oe County
Comn7on Pleas

Court

Julie R. Selmon
Judge

undisputed that there has not been a "4ifle transaction" of the subject purported M€nera, €

Interest herein fr^^ the twenty (20; year period irnmediately preced€r^g March 21989 ; ^^^

effective date of the DPOA i.

Also, this Court finds ^^at there Fs no ev€denc- and no w^^^^ord of any actual

production of oH and/or gas from the subject propeF ^y during the twenty (20) year period

immediately preceding t0larch 22, 1989 (1 ti ;e e:^^l-Ifive date of the DMA ;.

Likewise, ^^^ Court #inds that during the torenty (20) year period imr:ediate6y

)recedFnM the e^eCt;ve date of 'the DMA, the purported Severed Mineral Interest was not

_I I -



used in underground gas StOr^^^^ Opujratioeis by the lio'^er; no :r:fling or rr wning permits

were issued to the Defendants and no c;a€ms to Pr ^^^^ rve the purported interest we:°,. filed

under division (c) of the Former DMA.

-ast; tiie Court finds that it ?S Lind i^,:^p Lited that there were separately listed tax

pa.rc;el numbeFs created for the purported Severed Nfinera1 lnt^rp-st in t^e IVionroe C'ounty

Auditor's tax liwt or the Monroe Cofarity `I'^^^^^rc-r's duplicate tax list.

'T"h^^ Court finds thwrt after analyzing Pla3nt€fts' claims u.nider the Former DMA ,

Defendants are Linab1e to ^^^^c) n^^trate or show the occurrence of any of the savings

cond€tior€s outlined in § 5301.56(B) during the N,,erity (20) year period immediately

pt`ecedin^ ^^arch 22, 198^. AccordFngly, this Court finds that De^^E r^dar^i^' purported

€ntere-st in the Severed Mineral 'nterest herein is t^^re^by abandoned by ope:-ation of the

Former DMA and said Mineral (ritec ^st is hereby ve3ted 2nd quieted ir; favor of the %zrface

owner, t^^^ F-laintiffs herein, pu^^^ant to Ohio Revised ^^d.,:^. § 5301t 56.

The Cotarf, having rLaleci in Plaintiffs' faVOr ainder the Former DMA and finding tiiat

Defendants' purported ir^terest in the Severed ^lineraP Interest herein ^ims '^^^^

Fbandoned, hereby finds
Plain-t3ffs' and Defendants' remaining arguments and Posi¢:ons

to be moot.

Thi^ Court's PriOr Ju^'y^^^t E^^cry c:l^at^^,^ Januaa^y 13, 2014 is'^.^^reb;, vacated in its

Monroe County
Coti7mon Pleas

Court

Julie R. Seimon
Judge

entirety and the ^am-e shall be deemed a riuPlity.

The Court further finds thatthere is nojust reason for delay, and thatftiis "J4:dgment

Wnt^ Incorporating Fir^^ilnc^s of Fact and Conclusi^^^ of t..aw" is a final appealable orde€-,

^s defined under ^ivi€ Rule 54,
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COS1s are assessed In full to the ;.CYLti',°^^^^an1s. Judgment is hero"ranted khp Clerk

of this Co.)Iq to r-ofleci on her ^^sts.

^ IS "^^^ ^^!zD.^ PEa

Flo-ndf-.^^Fe julie
Enter, as of tf^^ ^Pte af filingpi

Monroe County

C'Qiiinion Pleac
Ci7 [ 13"F

1iiC1^ R. Syb":1oi"1

Juc3^^

COPIes to: R€c^ard ^ . Yoss/Craig E. Sweeney, ^sa^..rirVe
Miles D. Fries, Esquire
Mariah D. ^^^^er, Py qu€re
Gtregory D. Brunlon; Esquir+.,
,John R. Estadt, EsquirefPrik Schramm, Esquire
Dave ^aci(ey, Esq«ire
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