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RURAL HEALTH COLLABORATIVE
OF SOUTHERN OHIO, INC.,

Appellee,

V.

JOSEPH W. TESTA,
TAX COMMISSIONER OF OHIO

Case No.

Appeal from Ohio Board of Tax Appeals

Case No. 2012-3421

Appellant.

NOTICE OF APPEAL

Appellant, Joseph W. Testa, Tax Commissioner of Ohio, hereby gives notice of his

appeal to the Supreme Court of Ohio from a Decision and Order of the Ohio Board of Tax

Appeals (the "BTA") journalized in Case No. 2012-3421 on May 8, 2014. A true copy of the

Decision and Order of the BTA being appealed is attached hereto as Exhibit A and incorporated

herein by reference. This appeal is taken as a matter of right pursuant to Ohio Revised Code

("R.C.") 5717.04.

This appeal involves a real property tax exemption claim for the 2006 tax year filed by

Rural Health Collaborative of Southern Ohio, Inc. ("Rural Health," the appellee herein), as

owner of realty located in Adams County, Ohio. The real property at issue (the "subject

property") is comprised of two acres of land in Seaman, Ohio where a one-story building is

situated. Rural Health leases the subject property to Dialysis Clinic, Inc. for use as a dialysis

clinic. Pursuant this lease agreement, Dialysis Clinic, Inc. possesses and controls the subject

property.
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Dialysis Clinic, Inc. is the same entity that was denied real property tax exemption for tax

year 2004 for a dialysis clinic in West Chester, Ohio through this Court's decision in Dialysis

Clinic, Inc. v. Levin, 127 Ohio St.3d 215, 2010-Ohio-5071. In fact, Dialysis Clinic, Inc.

maintained the same indigence policy during tax year 2006 that this Board held discriminatory in

Dialysis Clinic, Inc. for tax year 2004. Id. at ¶T 34-35. The major distinguishing factor between

this case and Dialysis Clinic, Inc. is the presence of a lease whereby the non-charitable

institution Rural Health leases the subject property to Dialysis Clinic, Inc.

Despite the controlling Ohio Supreme Court precedent set forth in Dialysis Clinic, Inc.,

the BTA in this case held that the land and dialysis clinic qualified for real property tax

exemption under R.C. 5709.121(A)(2), as "used. exclusively for charitable purposes." The

appellant Commissioner complains of the following errors in the Decision and Order of the

Board of Tax Appeals:

1. The BTA erred, as a matter of fact and law, in granting real property tax exemption

for the subject property under R.C. 5709.121(A)(2), as "used exclusively for

charitable purposes."

2. The BTA's decision ignored the controlling holding of the Ohio Supreme Court

decision in Dialysis Clinic, Inc. v. Levin, 127 Ohio St.3d 215, 2010-Ohio-5071.

Under this controlling guidance, the BTA should have affirmed the appellant Tax

Commissioner's final determination which denied Rural Health's claim to real

property tax exemption in its entirety, as failing to meet the qualifications for real

property tax exemption under R.C. 5709.12 when considered separately and,

additionally, when considered in conjunction with R.C. 5709.121.
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3. The Board's decision further erred by failing to recognize or apply the stare decisis

standards established by the Ohio Supreme Court as set forth in Westfield Ins. Co. v.

Galatis, 100 Ohio St. 3d 216, 2003-Ohio-5849; and Ohio Apt. Assn. v. Levin, 127

Ohio St. 3d 76, 2012-Ohio-4414. Under the Galatis test, as reaffirmed in Ohio Apt.

Assn., for this Court to overturn its previous decision in Dialysis Clinic, Inc., the

following criteria must be affirmatively demonstrated: "(1) the decision was wrongly

decided at that time, or changes in circumstances no longer justify

continued adherence to the decision, (2) the decision defies practical workability, and

(3) abandoning the precedent would not create an undue hardship for those who have

relied upon it." Ohio Apt. Assn. at ¶ 30 (quoting paragraph one of the syllabus in

Galatis).

4. The Board's decision erred in failing to find that the stare decisis standard, as set

forth in Galatis and reaffirmed in Ohio Apt. Assn., has not been met here. First, the

Court's holding in Dialysis Clinic, Inc. was not wrongly decided by either the Court

or by the BTA in its decision in that case. Second, no changes in circumstances have

occurred that would render continued adherence to the decision no longer justified.

Third, the Dialysis Clinic, Inc. decision does not defy practical workability. Fourth,

abandoning the precedent would create an undue hardship because real property tax

exemptions are in derogation of equal rights, and place a disproportionate tax burden

on all other taxpayers.

5. The BTA erred, as a matter of fact and law, in failing to consider, and by its silence

ignoring, whether Dialysis Clinic, Inc. was a charitable institution within the meaning

of R.C. 5709.121. Dialysis Clinic, Inc. v. Levin, 127 Ohio St.3d 215, 2010-Ohio-
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5071, affirming Dialysis Clinic, Inc. v. Wilkins, BTA Case No. 2006-V-2389, 2009

WL 41000065 (Nov. 24, 2009). The BTA further erred by failing to determine that

Dialysis Clinic, Inc. was not a charitable institution, and, therefore, failed to satisfy

R.C. 5709.121's express requirements. Dialysis Clinic, Inc. v. Levin, 127 Ohio St.3d

215, 2010-Ohio-5071, Subheading C ("The BTA acted reasonably and lawfiilly in

determining that DCI is not a charitable institution"). Indeed, the BTA should have

determined that Dialysis Clinic, Inc. was not a "charitable institution" within the

meaning o f R. C. 5 709.12 1.

6. In failing to consider whether Dialysis Clinic, Inc. was a charitable institution within

the meaning of R.C. 5709.121, the BTA erred by failing to determine that the

following factors, among others, weigh on Dialysis Clinic, Inc.'s status as a non-

charitable institution: (1) Dialysis Clinic, Inc.'s discriminatory indigence policy that

explicitly states it is 4'not a charity or gift to patients [and that] DCI retains all rights

to refuse to admit and treat a patient who has no ability to pay"; (2) Dialysis Clinic,

Inc. annually earns millions of dollars in surplus revenue over expenses from

rendering dialysis care to patients, including, rnost recently, $60 million and $57

million in excess revenue over expenses for fiscal year ends 2013 and 2012,

respectively; and (3) Dialysis Clinic, Inc. "may not establish its own core activity as

charitable by pointing to a benefit that it confers upon another entity whose activity is

charitable," as is potentially the case with the donation of surplus revenue to kidney

research. Dialysis Clinic, Inc. v. Levin, 127 Ohio St.3d 215, 2010-Ohio-5071, ¶¶ 32-

34.
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7. The BTA erred, as a matter of fact and law, in determining that Rural Health is a

charitable institution within the meaning of R.C. 5709.121. Northeast Ohio Psych.

Institute v. Levin, 121 Ohio St.3d 292, 2009-Ohio-583; OCLC Online Computer

Library Center, Inc. v. Kinney, 11 Ohio St.3d 198 (1984); Chagrin tiealty, Inc. v.

Testa, BTA Case No. 2011-2523 (Apr. 29, 2014). In determining that Rural Health is

a charitable institution, the BTA erred, as a matter of fact and law, in failing to

determine that the core activity of Rural Health, an institution with no employees, is

the lease of the subject property to Dialysis Clinic, Inc. In determining that Rural

Health is a charitable institution, the BTA further erred in relying upon Rural Health's

summary documentation, which constitutes hearsay and is not the best evidence of

the information presented. Still further, the BTA erred, as a matter of fact and law, by

failing to determine that Rural Health is not a charitable institution, and that,

therefore, Rural Health failed to satisfy R.C. 5709.121's express requirements.

Indced, the BTA should have determined that Rural Health was not a "charitable

institution" within the meaning of R.C. 5709.121.

8. In holding that the subject property satisfies the requirements for exemption pursuant

to R.C. 5709.121(A)(2), the BTA erred, as a matter of fact and law, through its

misapplication of Cincinnati Community Kollel v. Testa, 135 Ohio St.3d 219, 2013-

Ohio-396. Through the BTA's erroneous application of Cincinnati Community

Kollel, the requirement for exemption under R.C. 5709.121(A)(2) that real property

be "mad.e available under the direction or control [of a charitable institution] for use

in furtherance or incidental to [a charitable institution's charitable purposes] aiad not

with a view to profit" would be satisfied in nearly any instance. The BTA's
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erroneous application of Cincinnati Community Kollel is particularly evident wliere,

as here, the BTA failed to recognize the longstanding principle that tax exemption

statutes are a matter of legislative grace in derogation of the rights of all other

taxpayers that must be strictly construed against the taxpayer claiming exemption.

Anderson/Maltbie P'artnership v. Levin, 127 Ohio St.3d 178, 2010-Ohio-4904 (2010),

T 16; Cincinnati College v. State, 19 Ohio 1 10 (1850) ("All laws exempting any of

the property in the state from taxation, being in derogation of equal rights, should be

construed strictly.").

9. In holding that the subject property satisfies the requirements for exemption pursuant

to R.C. 5709.121(A)(2), the BTA erred, as a matter of fact and law, by failing to

consider, and by its silence ignoring, whether the subject property was "made

available under the direction or control of' the owner of the subject property, Rural

Health, within the meaning of R.C. 5709.121(A)(2), as required to qualify for real

property tax exemption under that statutory provision. Cincinnati Nature Center

Ass'n v. BTA, 48 Ohio St.2d 122, 125 (1976). The BTA further erred by failing to

determine that the subject property is not made available under the direction or

control of Rural Health, and that, therefore, Rural Health failed to satisfy

R.C. 5709.121(A)(2)'s express requirements. See Christian Ministir•es, Inc. [sic] v.

Testa, BTA Case No. 2012-2213 (Mar. 13, 2014), at 3-4.

10. The BTA's errors in (1) failing to consider whether the property is made available

under the direction or control of Rural Health within the meaning of R.C.

5709.121(A)(2) and (2) failing to determine that the property is not made available

under the direction or control of Rural Health within the meaning of R.C.
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5709.121(A)(2) are particularly evident given that Rural Health transferred

possession and control of the property to another entity, Dialysis Clinic, Inc., pursuant

to a lease agreement. See R.C. 5321.02; R.C. 5709.121(A)(1).

11. In holding that the subject property satisfies the requirements for exemption pursuant

to R.C. 5709.121(A)(2), the BTA erred, as a matter of fact and law, in holding that

the subject property was used "in furtherance of or incidental to charitable purposes,"

even though Dialysis Clinic, Inc. wrote off non-reimbursable charges for dialysis

treatments constituting only 1% of its total dialysis service revenues from the clinic

on the subject property during calendar year 2006. In holding that the subject

property is used "in furtherance of or incidental to charitable purposes," the BTA

further erred by failing to consider the totality of the circumstances. Bethesda

Healthcare v. Wilkins, 101 Ohio St.3d 420, 2004-Ohio-1749, ¶ 39; Dialysis Clinic,

Inc. v. Levin, 127 Ohio St.3d 215, 2010-Ohio-5071. Still further, the BTA erred in

relying upon Rural Health's summary documentation prepared for this litigation,

which constitutes hearsay and is not the best evidence of the information presented.

12. The BTA erred, as a matter of fact and law, in failing to hold that the subject property

was used with a view to profit and, therefore, that the subject property failed to

qualify for real property tax exemption as "used exclusively for charitable purposes."

See Seven Hills Schools v. Kinney, 28 Ohio St.3d 186, 187-88 (1986); American

Chemical Soc. V. Kinney, 69 Ohio St.2d 167, 172-73 (1982) (Brown, J., dissenting).

13. The BTA erred, as a matter of fact and law, in failing to hold that the subject property

is not used exclusively for charitable purposes pursuant to R.C. 5709.12(B) because

the ownership and claimed exempt use of the property do not coincide in the same
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entity. First Baptist Church of Nfilfora; Inc. v. Wilkins, 110 Ohio St.3d 496, 2006-

Ohio-4966, T 12, quoting Zangerle v. State ex rel. Gallagher, 120 Ohio St.139 (1929)

and Lincoln Mem. Hosp., Inc. v. Warren, 13 Ohio St.2d 109 (1968).

Wherefore, the appellant Commissioner requests that the Court reverse as unreasonable

and unlawful the BTA's decision granting exemption for the subject realty, and remand the

matter for issuance of an Order denying the application for real property tax exemption in its

entirety to Rural Health Collaborative of Southern Ohio, Inc. for tax year 2006.

Respectfully submitted,

MICHAEL DEWINE
Attorne General of Ohio

MICHAEL DEWINE (0009181)
Attorney General of Ohio
DAVID D. EBERSOLE (0087896)*
BARTON A. HUBBARD (0023141)
Assistant Attorneys General
*Counsel of Record
30 East Broad Street, 25 th Floor
Columbus, Ohio 43215-3428
Telephone: (614) 466-2941
Facsimile: (866) 294-0472
david. ebersole@ohio attorneygeneral. gov

Counselfor Appellant
Joseph W. Testa, Tax Commissioner of Ohio
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Appellant.

Case No.

Appeal from Ohio Board of Tax Appeals

Case Nos. 2012-3421

PRAECIPE

TO THE OHIO BOARD OF TAX APPEALS

Demand is hereby made that the Ohio Board of Tax Appeals ("Board") prepare, transmit

and file with the Supreme Court of Ohio a certified transcript of the records and proceedings of

the Board pertaining to its Order in the above-styled matter; including in said certified transcript,

the Board's Order, the original papers in the case or a transcript thereof, and all evidence with

originals or copies of all exhibits as adduced in said proceeding considered by the Board in

making its Order.
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JUN 09 2014

BOARD OF TAX APPEALS
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Respectfully submitted,

MICHAEL DEWINE
Attornev-General of Ohio

DAV1 ?I P. EBERSOLE (0087896)*
BARTON A. HUBBARI? (0023141)
Assistant Attorneys General
* Counsel of Record
30 East Broad Street, 25th Floor
Columbus, Ohio 43215
Telephone: (614) 466-2941
Facsimile: (866) 294-0472
david.ebersole@ohioattomeygeneral.gov

Counsel of Appellcant
Joseph W. Testa, Tax Commissioner of Ohio
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing Notice of Appeal and Praecipe were filed by haiid

delivery with the Ohio Supreme Court, 65 South Front St., Columbus, Ohio 43215, and the Ohio

Board of Tax Appeals, 30 E. Broad St., 24 th Floor, Columbus, Ohio 43215, and were served

upon Mark Engel, Bricker & Eckler LLP, 9277 Centre Pointe Drive, Suite 100, West Chester, by

certified mail return receipt requested this 9th day of June, 2014.

le,

DAV . EBERSOLE (0087896)
Assistant Attorney General
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Joseph W. Testa, Tax Commissioner
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APPEARANCES:
For the Appellant - Bricker & Eckler LLP

Mark A. Engel
9277 Centre Pt}irqte Drive, Suite 100
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For the Appelflee - Michael DeWine
Attorney Gerieral of Ohio
David D. Ebersole
Assistant Attorr:ey General
30 East Broad Street, 25th Floor
Columbus, Ohio 43215

Entered MAY 08 .

1VIr. Williamson, TVIr. Johrendt, and Mr. Harbarger concur.

Appellant appeals a final determination of the Tax Commissioner

denying appellant's application for exemption from real property taxation for certain

real property, i.e., parcel ntaniber 050-00-00-038.003, located in Adams County, OItio,

for tax year 2006. We proceed to considcr the matter upon the notice of appeal, the

statutory transcript certified by the commissioner, the record of the hearing before this

board ("H.R."), and the parties' briefs.

The appellant in this matter, Rttral g-tealth Collaborative of Southern

Ohio, Inc. ("RHC"), is an organization made up of three health care providers' in the

area, which holds title to the property and leases it to Dialysis Clinic, Inc. ("DCI"),

1 R'r1C is made up of Adams County Regional Hospital, Highland District Hospital, and Health Source
of Ohio. Broyvii County Hospital was formerly a member, but withdrew from the collaborative in
2010 when it became a for profit entity. H.R. at 14-15.

sTATE's
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which operates a dialysis clinic there. RHC established ihe dialysis clinic to fill an.

unsel-ved need for dialysis services in the Adarns, Brown, and Highland County area;

previously, the closest dialysis services were located an hour or more away, in

Portsmouth, Cincinnati, and Columbus, RHC seeks exemption pursuant to R.C.

5709.12 and R.C. 5709.121. The Supreme Court recently expdained. these sections as

follows: "[P]ursuant to R.C. 5709.12(B), any institution, charitable or noncharitable,

may qualify for a tax exemption if it is mak-irag exclusive charitable use of its property.

BLit if the property be1®tigs to acharitabie or educational institution, R.C. 5709.121,

defines what constitutes exclusive use of property in order to be exempt from

taxation." Cincinnati Community Koilel v. Testa, 135 Ohio St,.3d 219, 2013-Ohio-396,
123,

Relying heavily on the Stipreme Court's derii.al of exemption of a similar

facility owned and operated by DCI, Dialysis Clinic, Inc. v. Ierapti, 127 Ohio St.3d 215,

2010-Ohio-5071, the commissioner denied exemption of the subject property, finding

that ttZe property is not tised for a charit:able pzarpose because DCI's indigent care

policy "explicitly reserves the right to refuse to treat indigent pataents." Final

Determination at 3. RHC thereafter appealed to this board. At this board's hearing,

RHC presented extensive testinaenyr from individuals a.ssoeiatesi with RHC and DCI

regarding the use of the property and DCI's provision of charitable care.

In our review of this matter, we are nundful that the findings of the Tax

Comniissioner are presumptively valid. ^^ctan Aluminum Corp. v. Limbach (1989), 42

Ohio St.3d 121. Ccsr-isequerttly, it is incumbent upon a taxpayer cha.Ile-nging a

deterirdnatiori of the commissioner to rebut the presumption and to establish a clear

right to the requested relief. Belgrade Gardens v. Kosydar (1974), 38 Ohio St.2d 135;

Midwest I'ransfer Co. v. Porterfield (1968), 13 Ohio St.2d 13$. In this regard, the

taxpayer is assigned the burden of showing in what manner and to what extent the

eorzimissioner's det:eri-nina.tion is in error, Federated Dept. Stores, Inc. v. Lindley
t1983), 5 Ohio St.3d 213.
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Although RI-IC makes rargLii'nents with regard to both R.C. 5709.12 and

R.C. 5709.121, it primarily seeks excrnption tjnder RE. 57(?9ol?l(A)(Z), vArhich

requires that the property "(1) be under the directiola or control of ach.aritable

institution or state or political subdivision, (2) be otherwise znade available `for use in

f-cartherance of or incidesital to' the institution's `charitahlo *^ * or public purposes,'

and (3) not be made available with a view to profit.'° Cincinnati Mature Center Assn.

v, Bd. of Tax Ap,p eals (1976), 48 Ohio St.`?d t2.2, 125. We first, therefore, determine

whether REC" is a charitable institution. With regard t3aereto" Plaiineca.' Pcirenthorrd

Assn. v. Tax Cornmr. (1966), 5 t^:^liio St.2d. 117, paragraph one- of the sv1labus, provides

"`charity' in the legal sensc, is the attenaot in ^wod faith, spiritually, ptiysicaIly,

intellectually, sociall^r and economically to advan^,e ai^id l^enczst ^r^anicind in general, or

those in need of advancement and beneCit in partictalar, without regard to their ability

to supply that need from other sources, and without hope or expectation, if raot with

positive abnegation, of gain or profit by the donor or by the instrun3entaiity of the

charity."

The court in Dialysis Clinic, supra, explained that "[wlc have held that

tho determination of an owner's stattis as a `charitable institution' under R.C. 5709.121

requires a review of the 'charitable activities of the taxpayer seeking the exemption.'

Id. at 1[27 (citing OCLC Online Carnputer Libi•aT y ^.^`th., Iric. v_ Kinne)> (1984), 11 (Jhio

St.3d 198). Specific to an entity whose core activities involved the provision of a

healthcare service, the court fi:arther explained that such institution would only tltialify

as "charitable" if it "provided service `on a nonprotit basis to those in zieed, without

regard to race, creed, or alai3it^,r to pay.'"' Id. at 1^29 (citing ^'hurch`qf'^3od in N. OIii^a v.

Levin, 124 Ohio St.3d 36, 2409-Ohio-5939, 1,119). However, it cautioned that "[a]

threshold alnount of unrciilibiirsod care is not required." Id. at ^40.

In Dialysis Clinic, DCI sought exeinptioi-a for a dialysis clinic it owned

and operated. The court, in a four to three majority opinion, in affirtninc, this board's

decision, iaund that DC1 did not qualify as a "charitable institution" under R.C,

5709.121. The cour't noted that DCI based its ar-lui-nent allnost solely on its stattis as a
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federal tax exempt orgasiizatiozi. ancl rejected that araLxzl2csit, as it has in the past. Id. at

^1`25 ("DCI's argiarnent would conliat.e Ohio's property-tax exepiaption with standards

under federal law fbr ta.x-exeinpt. charities."), citing NBC-t%SA Ho;ts., Inc.-Five v.

Levin, 125 Ohio St.3d 394, 2010-Ohio-1553, 1,[20, In iookirig to DCI's activities, the

rourt ftirther foui-id e .Ticietice of charitable activities. id, at T11 4 fke*^ ^ DCI

did not present acharity-carc: figure The e.ot Prt further fourid that, consistent

with its de:tennination. regarcliilg DC'I's stattis as a-eharitable institution," its use of the

property didraot qualify as exw,la.isive charitable use LEnder R.C. 5709. t2(1=3).

`i he parties disagree oai the applicability of the court's decision in

Dza'vsb^ Clinic to the present iiiatter. 'Fhe appellee coi-riiilissioner argues that the case

"is inda5tingttishabte 1'rorn the presetit case," Appc;11c;e's Brief at 1. RI-IC, on the other

harau, argLies that the party in iiiterest is ctit`tE.rent iri: this c.ase, t;ttat RI-IC does not rely

on its or DCI's f'ederal tax exeiiipt stateis in establishing its cliaritablc: status, aird that

rnore evidence tias been presented regarding the charitable use of the subject propei+ ty.

We a.gree with RHC -- the focus in this iiiatt:er is whether RHC is a charitable

ttistitution, riot DCI. Notwithstanding the court's repeated staterrierlt that procc^-°dings

related to previous tax years are not relevaxit to a separate tax year, see, c.g,^;' I-: -?'d

Press v. 7"T•aey (1993), 67 Ohio St:.3d 564, and the 1act tliat ad;fferent entity ^iU,i^.̂ ^ is

seekiigg exerrxption in this g^iatter, the record in the present case has stgbstaiitiaily i-nore

evidence re•.^ardi^ag ^.^^'', activities and ptzrposes, atici I^^'I's activities at the sLibject
propertNr,

As explaiaed by Kii-n13erlyr Patton, CEO of 1€ealth Source of Ohio and

REIC board member, at this boarci's hearing, IZ1-IC was created to atldress the

collective health needs of the area its 1rea-nbers serve.' Ia addition to establishing the

subject dialysis elii-t€c, Rf-iC has also f-t1ecl applications for 2raDts for tobacco cessation

fimciirlgq pregp ar^.. v care and ed^.cati^^ri, diabetes i^revetztiozi and edaaeation, and

2
RI-IC;'s aaticles of iticorpora2io,i provide 41iat its ;RarPoses are: "(i) to enhance itie cii.ta3ity, availability

and effic4eiicy c^" co3ntri-elie;isive healti3 sc3-vices for tlze PeOple oisorIillerll Ohio by er3abli.ng and
mobilizing comintmity partiierships alld €-esoUrces; (ii) ide,titifyifig asid addz-essi:l,g Iiealthea re needs
which can be iilost effectively asid efficiently i-espo€7ded to collectively (or `in a collective manner');
aird. (iii) stzpporting and ftiz-theriaig tlae missions o1"the niennber organiz.ations." H.R., Ex. 7 at 3,
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managed care p(a.ntiiiag, and has jointly disciassed addressinlg community health nceds,

srsch as opiate use, availability ot'rabies vaccizies, aDcl blood drives. In addition, RHC

discussed the need for a dialysis clinic in the area, and establislled such a clinic at the

sttbject property. And, indeed, our review of R1:C;'s activities indicates that such

actions are congruent with its purpose. 'i'IZe aiaj«rity of the services facilitated by

REC's collaborative activities are tizadc available to the commuiiity at large without

charge. H.R. at 380-393. Accordingly, upon review of the record, we find that RHC

is a charitable institution whose purpose is to beneit the cominunity by providing

improved health care. Cf. Northeast Ohio I'sych. Ins*. v. Levin, 121 Ohio St.3d 29"L"

2009-Ohio-583 (finding entity whose sole activity was leasing a building to anottler

charitable entity was not a cliaritable, zristitution).

f-iaving found that RHC is a charitable institution, we next turn to a

cletermirration of whether the subjcct property is °`made available under the direction or

control of such institution '` "* for use in furtherance of its charitable purposes and

not with a view, to profit." As the court instructed in Ci,cinnatj Community ICosiel,

supra, at 1128, "ttie, focus of the inquiry should be on the relationship between the

actual tise of the property and the purpose of the institution. See Comrnunity Heal"h

PrqfessionalsT, laac, u. Levin, f 13 Oilio St.3d 432, 200"-tJhio-2336, It is clear

that the subject property is made ay-ailable by Rl=lC for use in furtherance o-f its

purpose to improve the availability of health care in its three-county area, by provid.ing

- diaiysis services to a population that otherwise would not have such services avaiiabie

in the near proximity. Iv1s. Patton testified that REC discussed tiie need for dialysis

services in tf?e area. and ultimately determined that the best cours'& of action would be

for REC to establish a facility and lease it to a dialysis operator,'

Furthcr, the record demonstrates that the property is made available

without a view to profit, RHC's financial stateiiients indicate that the lease paymerkts

' IvSs. Pa:tton explained that the water reyklirements foi, a dialysis treattizei7t center -^,vere specific and
intensive, atid, as such, an existing b2ii}ding was not available to l,ocisc sLtcli activitie:s. H.R. at 391.
Andrew Mazon, DCI adriinistrator For the subject clinic, fLdrtlies- explained that the water filtration
required for dialysis treatment requires "a huge filtratioi systenn." Id, at 193.
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tnade by DCI toRHC exceeded the expenses of operating the building for most of the

years 2 ;= r'7rough. 2013.' H.R. I?x, 11. Vv'ith regard to DCI's activities on the

property, i,e., px•ovidirig dialysis treatment services, we itaitiaily note Ms. Patton's

tcsti.niony that RHC interviewed three potential cliaiyuzs service providers, in.cltiding

DCI ^i-id two for profit entities, and the financial risk associated with operating a clinic

ifi the A.dai-ns ^ounty area appears to, have been the t-na.in reason one for profit prov.idex

^a^t+^Liic^ not operate there.' H.R. at 390. We also t^.otc. that ^^-^^'s lease with DCI was

renegotiated twice because DCI was losing a"si:r.abzc a.tnount of money Qperatitig the

ciinic arid its financial situation tiacl iiot iinprt3vwd several years later, Ii^. at 189-

190. While t .- nnlissioner argUes that DCI as a natiorial organization does profit

frotii its activ.t;. s general€y, it sccins clear that its operation of the sub;ect diai}rsis

clinic is not a profitable enterprise. Its t°inaiicials for the sub$ect clinic indicate it has

had an excess of expenses over revenues every year fi~^i-ti 2006 to 20 1 3. I-IR., Ex, 15.

Notably, a portiora of those expeiases rcllatc to the w.•itc.-nf'f of care to patients who do

not have adecinatc coverage tilrotigh governmcnt or private insurersg and cannot

independently pay their service balances. I-i.R., Ex. 14.

The commissioner further argiies that L?(-J does not provide sufficient

charitable care at the subject clinic, defined as ``sc:rvices being provided `on a nonprofit

basis to those in need, vvithout regoi-d to race, creed, or abilitj) to pql3,' (Emphasis

added.) Chzii°c1i qf God in Y Ohio, Inc. I, sup4a, l 1i 19." Dia?ys-is Clinic, supra, at J126.

-In Bethesdci Healthcare , Inc. v. ttirilKills, 101 Ohio St.3d 420, 2004-Ohio-1749, the

Supreme Court held that "Jw:1hethcr an institution renders sufiicient services to

persons who are tinable to afford thei-n to be consiciered as making`charitah1e use of the

property I-flust be detcrt:ained on the totality of the circui-nstancc,s, there is no absoltiztc

percentage." Id. at 1139. "rhc cot¢rt, in Dialysis (.'linicq si.tpt-a, f3..zrther explained that:

"[fln thc, age of Medicare and Medicaid, the usuan and ordi^iary indigent patient lizay

have access to governnient he-nciits, and the ^-iioc-lern healthcare provider is not

4 Ir^ 2,309, the reveniie Eroin "dialysis operatroazs" exceeded the expenses related thereto by $9,862.
t-I.R., Ex, 11.

Ms. Patton fuither testified that Aclains t;oi{Fitv is one of t(-te tap five poorest c©unties in OIiio, aiad
that Brown aiid Highlaric! coiintics arc econon-lica4ly depressett. II,R. at312.
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required to forgo the pursuit of those benefits to quaiify for charitable status." ld. at

q42.

The commissioner argues that the Dialysis Clinic court's finding with

regard to DCI's indigence policy is definitive as to the charitable use of the subject

property, which operates with the sante poiicy. DCI's policy states that, although DCI

provides service without regard to a patient's ability to pay, such indigency policy "is

not a charity or gift to patients. DCI retains all rights to refuse to admit and treat a

patient who has no ability to pay." H.R., Ex. 6 at 2. 'Cestimony elicited at this board's

hearing sndflcate^. that no patient has been denied services at the subject clinic because

of an inability to pay. H.R. at 231-233. RHC provided a summary of patient records

showin.^ the amount of care "written c^ff' d^.irirtg the years 2006 t.h^-otigh 2013,6 H.R..,

Ex. 14. Upon review of the records presented, we find that, based on a totality of the

circumstances, RHC has presented sufficient evidence of charitable care provided at

the subject clinic. We further note that the evidence presented in this case differs from

that presented in Dialysis Clinic, supra, where the court noted tha:t "DCI did not

present acliarity care figure." Id. at 9[14.

Based upon the foregoing, we find that appellant has sufficiently

demonstrated its right to exemption pursuant to R.C. 5709.121(A)(2). Accordingly,

the commissioner's final determination is hereby reversed.

I hereby certify the foregoing to be a trLae afid
contplete copu of the action taken by the
Board of Tax Appeals of the State of Ohio
and entered upon its joia_•nafl this day, with
respect to the

_
^.,.^..^

A,^. C^rocrscr, Board Secretary

6'Z'he inforirzation presented differeaitiates between "Medicare write-off' and "non-Medicare write-
off." Mr. Mazon testified that Medicare will t•eiinbtirse apar°tion of write-offs on, DCI's antiaaat cost
report. H.I2. at 246.
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