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APPELLANT THE VILLAGE OF PIKETON'S MOTION TO STAY JUDGMENT OF
THE COURT OF APPEALS

Appetlant the Village of Piketon, Ohio ("Appellant" or the "Village"), pursuant to

S.Ct.Prac.R. 7.01(A)(3)(a), hereby moves the Court for a Stay of the Decision and Judgment of

the Fourth Appellate District, entered May 22, 2014 (the "Decision" and "Appellate Court

Judgment," attached hereto as Ex.1). The reasons for granting this Motion are set forth in the

following Memorandum in Support. Additionally, because the interests of justice warrant

immediate consideration by the Court, and because granting the relief sought in this Motion will

not prejudice any party hereto, Appellant requests that the Court act immediately upon this Motion

pursuant to S.Ct.Prac.R. 4.01(C).

MEMORANDUM IN SUPPORT OF MOTION TO STAY

RELEVANT PROCEDURAL FACTS

This case involves a dispute regarding a construction project to improve, and add a traffic

light to, the intersection of U.S. Route 23 and Market Street in Piketon, Ohio (the "Project"). The

Village contracted with Appellee Boone Coleman Construction Co., Inc. ("Appellee" or "Boone

Coleman") to perform the project.

After the completion of the Project, Appellee filed a Complaint in the Pike County Court

of Common Pleas, Case No. 10CIV014, to recover additional compensation based on additional

work to correct subsurface problems and to revise the retaining wall and traffic signal. Appellants

filed an Answer denying Appellee was owed any additional compensation, and further filed a

Counterclaim to recover liquidated damages assessed pursuant to the parties' contract and due to

Appellee's extensive delay in completing the Project.

On December 4, 2012, the Pike County Court of Common Pleas entered Stbmmary

Judgment in Appellant's favor, denying Appellee's claims for additional compensation, awarding
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Appellant liquidated damages at the Contract Rate for the delay period, and subsequently entered

a Judgment (the Trial Court Judgment, attached hereto as Ex.2) for Appellant in the amount of

$130,423, plus post-judgment interest calculated at the statutory rate of three percent (3%) per

anum.

On January 9, 2013, Appellee filed a Notice of Appeal to the Pike County Court of Appeals,

Fourth Appellate District, Case No. 13CA836. In order to stay execution of the Trial Court

Judgment pending Boone Coleman's the appeal to the Fourth District, the parties submitted an

Agreed Motion to Submit Approved Supersedeas Bond to the Court ("Agreed Motion," attached

hereto as Ex.3) to the Pike County Court of Common Pleas. Attached to this Agreed Motion was

a Bond executed by Appellee as Principal and Great American Insurance Company as Surety,

binding to the Appellant, in the amount of $155,000.00. (See Ex.3) T'he trial court approved the

Bond and stayed execution of the Trial Court Judgment in an entry dated May 6, 2013 ("Bond

Entry," attached hereto as Ex.4.)

On May 22, 2014, the Fourth Appellate District issued its Decision and Judgment Entry

(Ex.1). The appellate court affirmed the Trial Court Judgment with respect to Appellee's claims

for additional compensation; however, the Fourth District reversed the Trial Court Judgment as to

the assessment of liquidated damages, and remanded "that part of the case for further proceedings."

(Decision at 17.) The appellate court did not, however, explain what further proceedings the trial

court was to undertake in light of the Appellate Court Judgment.

On June 11, 2014, Appellant filed its Notice of Appeal of the Appellate Court Judgment,

and concurrently the instant Motion to Stay.
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LAW AND ARGUMENT

Pursuant to S.Ct.Prac.R, 701(D)(1), a Notice of Appeal to the Supreme Court immediately

divests the Appeals Court of jurisdiction, "except to take action in aid of the appeal, to rule on an

application timely filed with the court of appeals pursuant to App.R. 26 [motions for

reconsideration], or to rule on a motion to certify a conflict pursuant to Article IV, Section 3(B)(4)

of the Ohio Constitution." Moreover, in a Jurisdictional Appeal, the Appellant may pursuant to

S.Ct.Prac.R. 7.01(A)(3)(a) move the Supreme Court of an "immediate stay of the court of appeals'

judgment" concurrent withits Notice of Appeal but "without an accompanying memorandum in

support of jurisdiction." If the Appellant files a Motion to Stay before filing the memorandum in

support of jurisdiction, the time for filing the memorandum in support of jurisdiction is no later

than forty-five days from the date of entry of the court of appeals' judgment being appealed (or in

this case, July 7, 2014). S.Ct.Prac.R. 7.01(A)(3)(b).

Here, Appellant seeks an Order staying the Appellate Court Judgment to remand the case

to the Pike County Court of Common Pleas pending the disposition of this Appeal. Specifically,

Appellant requests an Order staying any remand to the trial court for "further proceedings"

regarding the enforceability of liquidated damages. Additionally, Appellant requests that, because

execution proceedings of the Trial Court Judgment will remain stayed during this Appeal, the

Bond filed with the Pike County Court of Common Pleas continue and remain in effect and binding

in favor of Appellant the Village of Piketon. As Appellee has already filed a Motion for an Order

Releasing Supersedeas (attached hereto as Ex.5), Appellant respectfully request that the Court

ini.nediately issue an Order staying the Appellate Court Judgment pursuant to S.Ct.Prac.R.

4.01(C).
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CONCLUSION

For all of the foregoing reasons, Appellant respectfully asks the Court to issue an Order

staying the Appellate Court Judgment remanding this matter to the Pike County Court of Common

Pleas.

Respectfully submitted,

Eric B. Travers, Counsel of Record

Eric B. Travers

COUNSEL FOR APPELLANT',
THE VILLAGE OF PIKETON, OHIO
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and accurate copy of this MOTION TO STAY

JUDGMENT OF THE COURT OF APPEALS was sent by ordinary U.S. mail, postage prepaid,

and email, to the following this 4-hay of June, 2014:

Stephen C. Rodeheffer
630 Sixth Street
Portsmouth, OH 45662
srodehefferna,ro dehefferlaw. com

John A. Gambill
630 Sixth Street
Portsmouth, OH 45662
j ohn@gambilllaw. com

Counselfor Plaintiff-Appellant
Boone Coleman Construction, Inc.

Eric B. Travers

COUNSEL FOR APPELLANT,
THE VILLAGE OF PIKETON, OHIO
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IN THE COURT OF APPEALS OF OHIO
FOURTH APPELLATE DISTRICT

PIKE COUNTY

BOONE COLEMAN Case No. 13CA836
CONSTRUCTION, INC.,

P€aintiff-Appellant,

V.

VILLAGE OF PIKETON, OHIO,

DECISION AND
JUDGMENT ENTRY

EXHi^l°T

^ t

Defendant-Appellee.

APPEARANCES:

Stephen C. Rodeheffer and John A. Gambill, Portsmouth, Ohio, for appellant.

Eric B. Travers and Timothy A. Kelley, Kegler Brown Hill & Ritter, L.P.A., Columbus,
Ohio, for appellee.
Harsha, J.

{T[l} Appellant, Boone Coleman Construction, Inc. (`'Boone Coleman"), filed a

complaint seeking the difference between what it actually received and the price stated

in a construction contract between it and appellee, Village of Piketon, Ohio. Boone

Coleman also sought additional compensation for work it performed to correct

subsurface problems and to make revisions to a retaining wall and a traffic signal while

performing the contract.

{1f2} Boone Coleman asserts that the trial court erred in entering summary

judgment rejecting its claim for the unpaid contract amount and granting the village's

counterclaim for liquidated damages because the 397-day delay in performing the work

was the village's fault. However, Boone Coleman did not complete the construction

contract within the time specified in the contract and it did not request
Tt. 1J;1P ' A5t,1.,^ALS

time in accordance with the express terms of the agreement. L

,1^ ^^^
^}!^^̂ ^ 2 ^ 2 .2 ^f?-;
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{113} Boone Coleman also argues the liquidated damages provision constituted

an unenforceable penalty. We agree because viewing the contract as a whole in its

application, the amount of damages is so manifestly unreasonable and disproportionate

that it plainly constitutes an unenforceable penalty. We sustain that portion of Boone

Coleman's first assignment of error.

{114} Boone Coleman next contends that the trial court erred in denying its

claims for additional compensation based on additional work it performed to correct

subsurface problems and to revise the retaining wall and traffic signal. We reject this

contention because Boone Coleman did not follow the parties' unambiguous notice

provisions to claim additional compensation. And the contract explicitly precluded

recovery for additional costs related to subsurface conditions encountered by Boone

Coleman.

{T5} Therefore, we reverse that portion of the trial court's summary judgment

enforcing the liquidated damages provision and remand that portion of the case for

further proceedings. We affirm the remainder of the judgment

1. FACTS

f1i6} In 2007, Piketon solicited bids for a construction project titled "Pike Hill

Roadway and Related Improvements." The project was described as:

Construction of a new traffic signal at the intersection of US Route 23 and
Market Street, construction of approximately 330 linear feet of steel H-
pile/concrete lagging retaining wall, approximately 360 LF of full depth
roadway reconstruction, miscellaneous storm drainage improvements,
guard rail replacement, asphalt resurfacing of portions of Market Street
and Shyville Road and other related improvements.
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{1f7} Because of safety concerns there had been a longstanding desire for a

traffic light at the intersection of U.S. Route 23 and Market Street in the village. The

need for a traffic light at the intersection was the driving force behind the construction

project. The project was designed by Piketon's engineer, Woolpert, Inc.

{Tf8} Boone Coleman submitted the lowest bid, and in July 2007, the parties

entered into a contract for Boone Coleman to complete the construction project for

$683,300. The contract provided that the time limits were of the essence, that work

would be substantially completed within 120 days after the date when the contract time

began, and that as liquidated damages for delay, the contractor would pay the owner

$700 for each day after the specified completion date until the project was substantially

completed. The specific provisions of the contract stated:

ARTICLE 4 - CONTRACT TIMES

4.01. Time of the Essence

A. All time limits for Milestones, if any, Substantial Completion, and
completion and readiness for final payment as stated in the Contract
Documents are of the essence of the Contract.

4.02 Days to Achieve Substantial Completion and Final Payment

A. The Work will be substantially completed within 120 days after
the date when the Contract Times commence to run as provided in
paragraph 2.03 of the General Conditions, and completed and ready for
final payment in accordance with paragraph 14.07 of the General
Conditions within 120 days after the date when the Contract Times
commence to run.

4.03 Liquidated Damages

A. CONTRACTOR and OWNER recocinize that time is of the
essence of this Agreement and that OWNER will suffer financial loss if the
Work is not completed within the time(s) specified in paragraph 4.02
above, plus any extensions thereof allowed in accordance with Article 12
of the General Conditions. The parties also recognize the delays,
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expense, and difficulties involved in proving in a legal or arbitration
[proceeding] the actual loss suffered by OWNER if the Work is not
completed on time. Accordingly, instead of requiring any such proof,
OWNER and CONTRACTOR agree that as liquidated damages for delay
(but not as a penalty), CONTRACTOR shall pay OWNER $700.00 for
each day that expires after the time specified in paragraph 4.02 for
Substantial Completion until the Work is substantially complete.

{1f9} The contract time commenced on July 30, 2007, which meant that the

required date of completion of the project was November 27, 2007. The parties

subsequently agreed to an extension of the completion date to May 30, 2008.

{Tf10} In an April 2008 letter to Woolpert, Boone Coleman requested another

extension of the project completion date because its subcontractor for the installation of

the traffic signal was unable to perform due to financial difficulties. In fact, the

subcontractor had not ordered any of the required materials. By a letter in late May

2008, the village notified Boone Coleman that if it did not complete the project by May

30, 2008, it would begin assessing the specified liquidated damages of $700 per day.

The village notified Boone Coleman in early July 2008 that it was assessing damages of

$700 per day as of May 31, 2008 until the completion of the project.

{1[11} Boone Coleman did not complete the project by installing the traffic light

and coordinating approval by the Ohio Department of Transportation ("ODOT") until July

2, 2009, which was 397 days after the agreed project completion date of May 30, 2008.

{1112} During the project, Boone Coleman did not request extensions of time or

additional compensation in accordance with the parties' contract, which set forth a

specific procedure to resolve these claims:

10.05 Claims and Disputes

A. Notice: Written notice stating the general nature of each Claim,
dispute, or other matter shall be delivered by the claimant to the
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ENGINEER and the other party to the Contract promptly (but in no event
later than 30 days) after the start of the event giving rise thereto. Notice of
the amount or extent of the Claim, dispute, or other matter with supporting
data shall be delivered to the ENGINEER and the other party to the
Contract within 60 days after the start of such event (unless ENGINEER
allows additional time for claimant to submit additional or more accurate
data in support of such Claim, dispute, or other matter). A Claim for
adjustment in Contract Price shall be prepared in accordance with the
provisions of paragraph 12.01.B. A Claim for an adjustment in Contract
Time shall be prepared in accordance with the provisions of paragraph
12.02.B. Each Claim shall be accompanied by claimant's written
statement that the adjustment claimed is the entire adjustment to which
the claimant believes it is entitled as a result of said event, * * *

***

D. No Claim for an adjustment in Contract Price or Contract Times (or
Milestones) will be valid if not submitted in accordance with this paragraph
10.05.

***

12.01 Change of Contract Price

A. The Contract Price may only be changed by a Change Order or
by a Written Amendment. Any Claim for an adjustment in the Contract
Price shall be based on written notice submitted by the party making the
claim to the ENGINEER and the other party to the Contract in accordance
with the provisions of paragraph 10.05.

***

12.02 Change of Contract Times

A. The Contract Times(or Milestones) may only be changed by a
Change Order or by a Written Amendment. Any Claim for an adjustment
in the Contract Times (or Milestones) shall be based on written notice
submitted by the party making the claim to the ENGINEER and the other
party to the contract in accordance with the provisions of paragraph 10.05.

{1(13} After the village paid Boone Coleman $535,823 of the $683,300 price

under the construction contact, Boone Coleman filed a complaint in the Pike County

5

Court of Common Pleas seeking to recover the remaining $147,477 allegedly due under

the contract. Boone Coleman also sought $20,120 for additional work it performed to

repair subsurface problems it allegedly uncovered after it began its work and
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$86,780.26 for revisions it made to the retaining wall and traffic signal. Piketon filed an

answer in which it denied liability for any of Boone Coleman's claims and a counterclaim

seeking liquidated damages for Boone Coleman's delay in completing the construction

project. The village subsequently filed a motion for summary judgment, and Boone

Coleman filed a memorandum in opposition.

{1i14} The trial court granted the village's motion for summary judgment and

entered judgment in its favor on its counterclaim in the net amount of $130,423

($277,900 in liquidated damages less the $147,477 in the unpaid contract balance),

plus interest. The trial court determined that the liquidated damages provision of the

construction contract was valid and enforceable, that Boone Coleman was contractually

responsible for delays in the completion of the project, and that Boone Coleman did not

provide the required written notice for extensions of time or additional compensation.

{1115} This appeal ensued.

11. ASSIGNMENTS OF ERROR

{1i16} Boone Coleman assigns the following errors for our review:

THE TRIAL COURT ERRED IN GRANTING APPELLEE-
PIKETON'S MOTION FOR SUMMARY JUDGMENT AS TO
PIKETON'S COUNTERCLAIM AND BRANCH ONE OF BOONE
COLEMAN'S CONSTRUCTION COMPLAINT.

ll. THE TRIAL COURT ERRED IN GRANTING PIKETON'S MOTION
FOR SUMMARY JUDGMENT AS TO BRANCHES TWO AND
THREE OF BOONE COLEMAN CONSTRUCTION'S COMPLAINT,

Ill. STANDARD OF REVIEW

{if17} Appellate review of summary judgment decisions is de novo, governed by

the standards of Civ.R. 56. Marusa v. Erie Ins. Co., 136 Ohio St.3d 118, 2013-Ohio-

1957, 991 N.E.2d 232, 17. Summary judgment may be granted only when (1) there is



Pike App. No. 13CA836 7

no genuine issue of material fact, (2) the moving party is entitled to judgment as a

matter of law, and (3) viewing the evidence most strongly in favor of the nonmoving

party, reasonable minds can come to but one conclusion and that conclusion is adverse

to the nonmoving party. Id.; see also Civ.R. 56(C).

{4f18} In addition, this case involves the interpretation of the parties' construction

contract, which is also a matter of law we review de novo. Shafer v. Newman Ins.

Agency, 4th Dist. Highland No. 12CA11, 2013-Ohio-885, 16; Arnott v. Arnott, 132 Ohio

St.3d 401, 2012-Ohio-401, 972 N.E.2d 586,1114, quoting Saunders v. Mortensen, 101

Ohio St.3d 86, 2004-Ohio-24, 801 N.E.2d 452, 1i 9(`° `[t]he construction of a written

contract is a matter of law that we review de novo' "). Our role is to ascertain and give

effect to the intent of the parties, which is presumed to lie in the contract language.

Arnott at % 14; Marusa at 11 8.

{1119} Finally, the issue of whether a contract clause provides for liquidated

damages or an unenforceable penalty raises a question of law that we review de novo.

Lake Ridge Academy v. Carney, 66 Ohio St.3d 376, 380, 613 N.E.2d 183 (1993);

Heskett Ins. Agency, Inc. v. Braun(in, 4th Dist. Ross No. 11 CA3234, 2011-Ohio-6100, 1

22.

IV. LAW AND ANALYSIS

A. Failure to Comply with Notice Provisions for Extension of Time

or Modification of Contract Price

{1120} In its first assignment of error, Boone Coleman asserts the delay in

completing the project was caused by matters that were not its responsibility and were

attributable to the village. Therefore, it contends that the trial court erred in granting



Pike App. No. 13CA836 8

summary judgment in favor of the village on Boone Coleman's claim for the balance due

and the village's counterclaim for liquidated damages. In its second assignment of

error, Boone Coleman contends that the trial court erred in granting the village's motion

for summary judgment on its claims for additional compensation for its work to repair

undisclosed subsurface problems and to perform revisions to the retaining wall and the

traffic signal. The failure of Boone Coleman to comply with the notice provisions of the

contract controls the outcome of both of these assignments of error.

{1121} Notice provisions in contracts operate as conditions precedent to a party's

recovery of damages for a breach when the parties expressly indicate such an intent.

See Moraine Materials Co. v. Cardinal Operating Co., 2d Dist. Montgomery No. CA

16782, 1998 WL 785363, *6 (Nov. 13, 1998). Consequently, "[i]t is well established

under Ohio Contract Law that a party must comply with all express conditions to be

performed in case of breach before it can claim damages by reason of the breach." Au

Rustproofing Ctr., Inc. v. Gulf Oil Corp., 755 F.2d 1231, 1237 (6th Cir. 1985). And a

"right of action requiring notice as a condition precedent cannot be enforced unless the

notice provided for has been given." Id.

{1122} Here, the parties explicitly agreed that Boone Coleman would provide

written notice of the general nature of any request for extensions of time and/or

adjustment to the contract price to both the village and Woolpert within 30 days "after

the start of the event giving rise" to Boone Coleman's request. The parties also agreed

that Boone Coleman would provide a second written notice of the amount or extent of

its claim with supporting data to the village and Woolpert within 60 days of the event.

Under Section 10.05(d) of the construction contract, the parties specified that "[n]o
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claim" for an adjustment in either the contract time or price "will be valid" unless

submitted in accordance with these provisions.

{1T23} In his deposition, George McCiennert, Boone Coleman's designated

9

corporate representative in this case, admitted that the company did not give the village

notice of its requests for extension of the project completion date or additional

compensation.

{1I24} To justify its 397-day delay in completing the project, Boone Coleman sent

two letters requesting extensions of time, both to Woolpert. In April 2008, it requested

an extension past the May 30, 2008 deadline because of its problems with its

subcontractor. And in March 2009, it requested an extension of time because the

railroad had not run its wires to Boone Coleman's system and that this could not occur

until the village obtained a railroad permit. Neither of these letters complied with the

construction contract's notice provisions because they were not sent to the village.

Moreover, Boone Coleman's problems with its subcontractor would not have warranted

an extension of the project completion date because the contract stated that "[d]elays

attributable to and within the control of a Subcontractor or Supplier shall be deemed to

be delays within the control of" Boone Coleman. Furthermore, Boone Coleman's March

2009 request for an extension was untimely, i.e. they made it after the expiration of the

project completion date.

{1125} On its claims for additional compensation, Boone Coleman provided

Woolpert with three written notices: a May 6, 2008 ietter requesting $26,219 for work to

correct subsurface problems discovered upon excavation for the new pavement section

of Market Street; an October 15, 2008 letter requesting the approval of $66,069.75 in
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extra costs to cover construction revisions to the retaining wall; and an October 24,

2008 letter requesting a change order to cover $23,301.67 for revisions to the traffic

10

signal. These letters did not comply with the contractual notice provisions because they

were not sent to the village, they were not submitted within the required 30-day period,

and they were not followed with a second, more detailed notice submitted within the

required 60-day period.

{1126} Boone Coleman argues that its failure to comply with the parties' notice

provisions for requests for extension of time and additional compensation is not fatal

because the village had actual notice of the requests through Woolpert. Boone

Coleman's argument is meritless. The Supreme Court of Ohio held as much in rejecting

a contractor's similar claim:

[W]e reject [the contractor's] argument that it was excused from
complying with the specific change-order procedure for requesting
extensions because the state had actual notice of the need for changes to
the deadline, and therefore any failure to comply with procedure was
harmless error. The record lacks evidence of either an affirmative or
implied waiver by the department or OSU of the change-order procedures
contained in the contract. [The contractor] has not convinced us that its
failure to request extensions was harmless to OSU. To the contrary, [the
contractor] agreed that the contract language stated that failure to provide
written notice "shall constitute a waiver by the Contractor of any claim for
extension of or mitigation of Liquidated Damages." The court of appeals
correctly concluded that [the Contractor] "has not demonstrated that it was
entitled to disregard its obligations under that part of the contract ***."

Dugan & Meyers Constr. Co., Inc. v. Ohio Dept of Adm. Servs., 113 Ohio St.3d
226, 2007-Ohio-1687, 864 N.E.2d 68, ¶ 41,

{1f27} Under Dugan & Meyers, "`something more than actual notice on the part

of the state is required to excuse a contractor from complying with its obligations

regarding change-order procedures in public works contracts.'" J & H Reinforcing &

Structural Erectors, Inc. v. Ohio School Facilities Comm., 1 0th Dist. No. 12AP-588,
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2013-Ohio-3827, 1i 41, quoting Stanley Miller Constr. Co. v. Ohio School Facilities

Comm., 1{tth Dist. No. 10AP-298, 2010-Ohio-6397, 1i 17. As in these cases, the record

here lacks any evidence of either an affirmative or implied waiver by the village of the

detailed notice provisions of the parties' constructiori contract.

{128} Therefore, by failing to follow the detailed notice provisions for its claims

for an extension of the project completion date and for additional compensation, Boone

Coleman did not prove its entitlement to either adjustment. We overrule Boone

Coleman's first assignment of error insofar as it argues that its 397-day delay in

completing the project was justified. We also overrule Boone Coleman's second

assignment of error regarding its claims for additional compensation.

B. Waiver of Claims for Subsurface Conditions

{129} Even if we assume that Boone Coleman had complied with the notice

provisions for its claim seeking additional compensation to remediate subsurface

conditions, its claim still must fail. Boone Coleman claims that it relied on inaccurate

site plans concerning subsurface conditions in preparing and submitting its bid so that

under the doctrine expressed in United States v. Spearin, 248 U.S. 132, 39 S.Ct. 59, 63

L.Ed. 166 (1918), it was not responsible for those defects. In Spearin, the United States

Supreme Court recognized that when a contractor is "bound to build according to plans

and specifications prepared by the owner, the contractor will not be responsible for the

consequences of defects in the plans and specifications." Id. at 136.

{1130} However, Boone Coleman waived this argument by not raising it in

opposition to the village's motion for summary judgment. It is axiomatic that a litigant's

failure to raise an issue at the trial court level waives its right to raise that issue on
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appeal; appellate courts generally will not consider any error a party failed to bring to

the trial court's attention when the trial court could have avoided or corrected the error.

Lauer v. Layco Enterprises, Inc., 4th Dist. Washington App. No. 12CA40, 2013-®hio-

1916, 11 11. Therefore, Boone Coleman waived this argument on appeal by failing to

raise it below. See Centra/A/lied Enterprises, Inc. v. Adjutant General's Dept., 10th

Dist. No. 10AP-701, 2011 -Ohio-4920, 117, fn. 1 (contractor waived arguments

concerning Spearin doctrine by failing to present them to the trial court).

{1C31} Moreover, even if we chose not to apply waiver, Boone Coleman was not

entitled to reimbursement to correct subsurface problems because the construction

contract expressly stated that it was the "sole responsibility of the Contractor to take any

and all measures he feels necessary to ascertain the subsurface conditions prior to

bidding" and that "[n]o claims for additional costs will be considered for material, labor,

equipment, or subcontractors/subconsultants to address subsurface conditions

encountered during construction." The Spearin doctrine does not invalidate express

contractual provisions like these. See S & M Constructors, Inc. v. Columbus, 70 Ohio

St.2d 69, 75, 434 N.E.2d 1349 (1982) (contractor's claim for additional compensation

because subsurface conditions reported to contractors before bidding differed materially

from actual subsurface conditions encountered during the project was properly rejected

because of provision in which contractor agreed that it would make no claim against the

city for subsurface conditions), quoting Spearin at 136 (" `Where one agrees to do, for a

fixed sum, a thing possible to be performed, he will not be excused or become entitled

to additional compensation, because unforeseen difficulties are encountered' ").

{1132} Thus, we overrule Boone Coleman's second assignment of error.
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C. Liquidated Damages Provision is Unenforceable

{1I33} In Boone Coleman's remaining argument in its first assignment of error, it

asserts that the trial court erred in assessing liquidated damages of $700 a day for its

397-day delay in completing the project. As previously discussed, Boone Coleman did

not complete the contract by the agreed upon deadline and did not properly request an

extension of time under the notice provisions set forth in the contract. However, it

claims that the liquidated damages of $277,900 constitutes an unenforceable penalty.

{T[34} "The freedom to contract is a deep-seated right that is given deference by

the courts." Cincinnati City School Dist. Bd. of Edn. v. Conners, 132 Ohio St.3d 468,

2012-Ohio-2447, 947 N.E.2d 78, 11 15. In general, "parties are free to enter into

contracts which apportion damages in the event of default." Lake Ridge, 66 Ohio St.3d

at 381, 613 N.E.2d 183. "'The right to contract freely with the expectation that the

contract shall endure according to its terms is as fundamental to our society as the right

to write and to speak without restraint.' "/d., quoting Blount v. Smith, 12 Ohio St.2d 41,

47, 231 N.E.2d 301 (1967).

{135} Nevertheless, penalty provisions in contracts are invalid on public policy

grounds because a penalty attempts to coerce compliance with the contract instead of

representing damages that may actually result from a failure to perform. Heskett, 2011-

Ohio-6100, at ¶ 22; Lake Ridge at 381. In Samson Sales, Inc. v. Honeywell, Inc., 12

Ohio St.3d 27, 465 N.E.2d 392 (1984), paragraph one of the syllabus, the Supreme

Court of Ohio set forth the following three-part test for evaluating the enforceability of a

liquidated damages provision:

Where the parties have agreed on the amount of damages, ascertained by
estimation and adjustment, and have expressed this agreement in clear



Pike App. No. 13CA836

and unambiguous terms, the amounts so fixed should be treated as
liquidated damages and not as a penalty, if the damages would be (1)
uncertain as to amount and difficult of proof, and if (2) the contract as a
whole is not so manifestly unconscionable, unreasonable, and
disproportionate in amount as to justify the conclusion that it does not
express the true intention of the parties, and if (3) the contract is
consistent with the conclusion that it was the intention of the parties that
damages in the amount stated should follow the breach thereof.

{1136} As noted above, we conduct a de novo review to determine whether a

liquidated damages clause operates in effect as an unenforceable penalty.

14

{1i37} As the parties acknowledged in their liquidated damages clause, there are

"difficulties involved in proving in a legal or arbitration [proceeding] the actual loss

suffered by [the village] if the Work is not completed on time." The impetus for the

construction project was the installation of the traffic light based on safety concerns, so

the absence of this light during the period of Boone Coleman's lengthy delay increased

the inconvenience and the safety risk for drivers over the roadway; these concerns are

not easily quantifiable in damage terms. See Security Fence Group, Inc. v. Cincinnati,

1st Dist. No. C-020827, 2003-Ohio-5263, 1i 9 (in upholding a liquidated damages

provision in a public construction contract involving the replacement of a bridge and a

subcontract to provide guardrails and barriers for the project, the court observed that the

"primary damage expected to flow from the breach of coritract was inconvenience to the

public, an amorphous form of damages").

{1I38} This is particularly so because, as Boone Coleman admits in its quotation

of a treatise in its appellate brief, in construction contracts damages can seldom be

reasonably estimated in advance. Thus, courts should not permit a contractor to nullify

a reasonable estimate of damages by inconclusive testimony. See Ant. Brief, p. 15, fn.

45, quoting 5 Corbin, Corbin on Contracts, Section 1072; see also Space Master
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lnternatl., Inc. v. Worcester, 940 F.2d 16 (1 st Cir.1991) (rulings on liquidated damages

provisions in construction contracts are particularly deferential to the parties'

agreement). Therefore, the damages incurred as a result of a delay were uncertain as

to amount and difficult to prove.

{if39} Next, applying the third part of the Samon Sales test, we find the plain and

unambiguous language of the liquidated damages clause is consistent with the

conclusion that the parties intended that damages in the amount of $700 per day would

follow the contractor's breach of the project completion deadline. Boone Coleman is an

experienced contractor who was represented by counsel during the bidding process.

The parties themselves best knew their expectations regarding the agreement, and

those expectations were reflected in the language used in the contract, which deemed

time deadlines to be "of the essence" of their agreement.

{1i40} Nevertheless, although the evidence satisfies the first and third parts of

the Samson Sales test, it did not meet the second part. That is, when we view the

contract as a whole in its application, we conclude the amount of damages is so

manifestly unreasonable and disproportionate that it is plainly unrealistic and

inequitable. Given the circumstances of this case we conclude the amount of damages

is so unreasonably high and so disproportionate to the consideration paid that the

clause amounts to a penaity.

{1141} In Harmon v, Haehn, 7th Dist. Mahoning No. 10 MA 177, 2011-Ohio-6449,

11 52, 54, the appellate court reached a similar conclusion notwithstanding the

satisfaction of the first and third parts of the Samson Sales test because the stipulated

damages were equal to nearly one-third of the ultimate selling price of the property:
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However, even assuming that the damages at the time of the contract's
formation were uncertain, and the contract is consistent with the parties'
intention that damages in the amount of $250,000 should follow a breach,
the amount of damages specified is manifestly unreasonable and thus the
clause is a penalty pursuant to the second prong of the Lake Ridge test,
"Reasonable compensation for actual damages is the legitimate objective
of the liquidated damages provisions and, where the amount specified is
plainly unrealistic and inequitable, courts will ordinarily regard the amount
as a penalty." Hunter v. BPS Guard Servs., Inc. (1995), 100 Ohio App.3d
532, 551, 654 N.E.2d 405. A damages provision is likewise unenforceable
where the amount specified is manifestly disproportionate to the
consideration paid or the damages that could foreseeably result from a
breach. Samson Sales at 29, 465 N.E.2d 392.

In addition, the $250,000 stipulated damages amount is equal to nearly
one-third of the ultimate selling price of the property. Moreover, Harmon
did not testify as to how the $250,000 bore a reasonable relationship to
the amount of damages in the event of a breach. This court has
previously held where the appellants never testified to or presented any
evidence of a method of calculation used to arrive at the stipulated
damages amount, nor could their attorney recall any attempts at
calculating the damages to arrive at the figure, there was no basis for
concluding that the amount constituted anything more than a penalty, and
that it was therefore unenforceable. Wright v. Basinger, 7th Dist. No. 01
CA81, 2003-Ohio-2377, at 11'20.

{1(42} Like the clause that the court in Harmon found to be unenforceable, the

clause in this matter produced an award nearly equal to 1/3 of the value of the contract,

i.e., $277,900 in liquidated damages on a $683,300 total contract price. And as in

Harmon, the party seeking to enforce the liquidated damages clause-the village here-

did not present testimony or evidence to credibly support the relationship between the

damages specified and the actual damages that would be incurred. There is no cited

evidence in the record, for example, of a history of accidents at the intersection where

the traffic signal was placed. Moreover, unlike the facts in Security Fence, 1 st Dist. No.

G020827, 2003-Ohio-5263, there is no evidence here of the loss of a preexisting use of
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the highway resulting from the construction delay; there was no loss of any existing
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traffic signal during construction.

{1f43} Reasonable compensation for actual damages is the legitimate objective

of liquidated damages provisions. Where the resulting amount is manifestly inequitable

and unrealistic, courts are justified in determining the provision to be an unenforceable

penalty. Samson Sales at 28. Because we conclude that the liquidated damages

clause here constituted an unenforceable penalty, we sustain this portion of Boone

Coleman's first assignment of error.

V. CONCLUSION

{1144} The trial court properly granted summary judgment in favor of the village

on Boone Coleman's claim, but erred in granting summary judgment in favor of the

village on its counterclaim for liquidated damages. Having sustained the part of Boone

Coleman's fist assignment of error challenging the summary judgment on liquidated

damages, we reverse that portion of the trial court judgment and remand that part of the

case for further proceedings. Having overruled Boone Coleman's remaining

assignments of error, we affirm the remainder of the judgment of the trial court.

JUDGMENT AFFIRMED IN PART
AND REVERSED IN PART AND

CAUSE REMANDED.
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Ringland, J., concurring in part and dissenting in part.
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{1T45} I respectfully concur in part and dissent in part from the majority's

decision. I concur with the majority's resolution of (1) Boone Coleman's second

assignment of error dealing with Boone Coleman's counterclaim and (2) that portion of

the first assignment of error relating to the liquidated damages. However, I dissent as to

that portion of the first assignment of error relating to the trial court's determination of

fault for the project delays as I would find that under Civ.R. 56, genuine issues of

material fact exist concerning who was responsible for the delay in completing the traffic

light portion of the project.

{1146} "Unilateral and mutual delays, by which the owner causes some or all of

his damages, cannot be the basis for his recovery of liquidated damages, absent a

reasonable basis for apportioning those damages." Mt. Olivet Baptist Church, Inc. v.

IVlid-State Builders, Inc., 10th Dist. Franklin No. 84AP-363, 1985 WL 10493 (Oct. 31,

1985). Through its passage of R.C. 4113.62(C)(1), the Ohio Legislature has made it

clear that provisions in a construction contract that preclude liability for delay during the

course of construction when the cause of the delay is the proximate result of the

owner's act or failure to act are void and unenforceable.

{1147} Boone Coleman has alleged that the delay was due to and caused by the

village's failure to review and accept the railroad's design plans for the construction of

the traffic signal through its agent, the project engineer. Boone Coleman alleges that

the village failed to contract with the railway company for a tie-in between the roadway

and railway signal systems. In turn, the village argues that Boone Coleman was

contractually responsible to "coordinate" with the railroad during construction regarding
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control wiring related to the proposed traffic signal and the existing railroad crossing

controller, The term "coordinate" in this context is ambiguous and must be resolved

against the village.

{1148} Boone Coleman effectively argues that to follow that the village's

19

interpretation of "coordinate" is unworkable as it would require Boone Coleman to

negotiate and contract with the railway on behalf of the village, thereby usurping the

village engineer's function. Further, Boone Coleman argues that there is a question of

fact as to whether it was comprehended at the time of the contract formation that a

contract with the railway was needed. Finally, because there is a question of fact as to

whether Boone Coleman had the authority to contract on the village's behalf, there is

also a question of fact as to whether the project delay was due to the actions or

inactions of Boone Coleman, or those of the village.

{149} Accordingly, I dissent on the issue of fault relating to the delay in

completing the project and would remand to the trial court for further hearings and trial.
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JUDGMENT ENTRY

It is ordered that the JUDGMENT IS AFFIRMED IN PART AND REVERSED IN
PART and that the CAUSE IS REMANDED. Appellant and Appellee shall split the
costs.

The Court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this Court directing the Pike
County Court of Common Pleas to carry this judgment into execution.

Any stay previously granted by this Court is hereby terminated as of the date of
this entry.

A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of
the Rules of Appellate Procedure.

Abele, P.J.: Concurs in Judgment and Opinion.
* Ringland, J.: Concurs in part and Dissents in part with Opinion.

For the Court

BY: ' f/ -
Wil ^am H. Harsha, Judge

NOTICE TO COUNSEL
Pursuant to Local Rule No. 14, this document constitutes a final judgment

entry and the time period for further appeal commences from the date of filing
with the clerk.

* Robert P. Ringland, from the Twelfth Appellate District, sitting by assignment of The
Supreme Court of Ohio in the Fourth Appellate District.



IN THE COURT OF COMMON PLEAS
PIKE COUNTY, OHIO

Boone Coleman Construction, Inc., : Case No. 10CIV014

Plaintiff,

V.

Village of Piketon, Ohio,

Defendant.

JUDGMENT ENTRY

This matter came before the Court on Defendant-Counterclaimant Village of Piketon,

Ohio's Motion for Summary Judgment. The Court, having considered the pleadings, the legal

memoranda and argument by the parties, and the applicable law, hereby finds as follows:

Based on the record before it, the Court having granted Defendant's Summary Judgment

in a Decision dated December 4, 2012 (the "Decision"), for the reasons set forth in the Decision,

which are incorporated herein by reference, and for good cause it is therefore:

ORDERED, ADJUDGED and DECREED that Defendant's Motion for Summary

Judgment, is well-taken and thus is GRANTED and Plaintiff Boone Coleman Construction,

Inc.'s Complaint, be and hereby is DISMISSED WITH PREJUDICE. It is further

ORDERED, ADJUDGED AND DECREED that judgment enter for the Village on its

Counterclaim and against Boone Coleman:

(1) in t^ie net amount of $130,423.00, for liquidated damages pursuant to the Contract

between the parties, (consisting of $277,900 in liquidated damages less the

remaining Contract Balance of $147,477 ); plus

X)^-{i,`^ E. 4A/1U,...1Ai'Jlw.3

I 'lK l f_, {,.}. Ot I` ^R K

"`;OM^,^+C)IN' f't.^=N, CG?.1F?T

^^^ ^ 18 2012,
105326.000002/p4835-0810•8818v2 1

Judge Randy D. Deering

^



(2) $17,317.78, for pre-judgment interest at the statutory rate from July 1, 2009 tmtil

December 4, 2012 (the Date of the Decision), plus $10.72 for each calendar day

thereafter until the date of filing of this Judgment Entry; plus

(3) post-judgment interest calculated on the total amount of the judgment as of the

date of the filing of this Judgment Entry until payment to the Village, at the

statutory rate of three percent (3%) per anum.

It is fiirther ORDERED, ADJUDGED AND DECREED that this is a final judgment as to

Boone Coleman and the Village of Piketon, and thus a FINAL APPEALABLE ORDER. The

clerk shall give notice of the entry of this judgment in accordance with the applicable Ohio rules.

Costs shall be taxed to and paid by Boone Coleman.

IT IS SO ORDERED.

Approved:

^^fl-gQ ^ ^LC.
Stephen C. Rodeheffer, Esq.
Rodeheffer and Miller Ltd.
630 Sixth Street
Portsmouth, OH 45662
Srodeheffer@rodehefferlaw.com
Counsel far Plaintiff/Counterclaim Defendant
Boone Coleman Construction, Inc.

Eric B. Travers (0079014)
Timothy A. Kelley (0088362)
Kegler, Brown, Hill & Ritter LPA
65 East State Street, Suite 1800
Colu.rnbus, OH 43215
Telephone: (614) 462-5400
Facsimile: (614) 464-2634
etravers@keglerbrown. com
tkelley(â keglerbrown.com
Counsel for DefendantlCounterclaim Flaintiff,
Village of Piketon, Ohio

COW;iN PLEAS GC:',J:l

DUC" 18 ?-017
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(2)

(3)

$17,317.78, for pre judgment interest at the statutory rate from July 1, 2009 until

December 4, 2012 (the Date of the Decision), plus $10.72 for each calendar day

from December 5, 2012 iultil the date of filing of this Judgment Entry; plus

post-judgment interest calculated on the total amount of the judgment as of the

date of the filing of this Judgment Entry until payment to the Village, at the

statutory rate of three percent (3%) per anum.

It is further ORDERED, ADJUDGED AND DECREED that this is a final judgment as to

Boone Coleman and the Village of Piketon, and thus a FINAL APPEALABLE ORDER: The

clerk shall give notice of the entry ofthisjudgment in accordance with the applicable Ohio rules.

Costs shall be taxed to and paid by Boone Coleman.

IT IS SO ORDERED.

Approved:

Stephen C. Rodeh e, sq.
Rodeheffer and aller Ltd.
630 Sixth Street
Portsmouth, OH 45662
Srodeheffer@rodehefferlaw.corn
Counsel for Plaintiff/C'ounterclatm Defenclant
Boone Coleman Construction, Inc.

COMMON P1..1.-AS GC>41F21
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Eric B. Travers (0079014)
Timothy A. Kelley (0088362)
Kegler, Brown, Hill & Ritter LPA
65 East State Street, Suite 1800
Columbus, OH 43215
Telephone: (614) 462-5400
Facsimile: (614) 464-2634
etravers@keglerbrown.com
tkelley@keglerbrown.com
Counsel for Defendant/C'ounterclaim Plaintiff,
Village of Piketon, Ohio
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IN THE COURT OF COMMON PLEAS
PIKE COUNTY, OHIO

Boone Coleman Construction, Inc., . Case No. 10CIV©14

Plaintiff,

v

Village of Piketon, Ohio,

Judge Randy D. Deering

EXhll^ll°

Defendant.

AGREED MOTION TO SUBMIT APPROVED SUPERSEDEAS BOND TO THE COURT

Pursuant to Civ.R. 62(B) and R.C. 2505.09, Plaintiff Boone Coleman Construction, Inc.

("Boone Coleman") and Defendant Village of Piketon, Ohio (the "Village") hereby submit for

the Court's consideration. the Supersedeas Bond (the "Bond," attached hereto as Exhibit 1)

executed by Boone Coleman in favor of the Village. For the purposes of Boone Coleman's

Motion for Stay of Execution Pending Appeal, Boone Coleman and the Village stipulate that the

attached Bond is satisfies the requirements of Civ.R. 62(B) and R.C. 2505.09 as they apply to

this case, and that a Stay of Execution pursuant to Boone Coleman's Motion is now proper.

Respectfully submitted,

Siephen C. Rodeheffer, E
Rodeheffer and Miller Ltd.
630 Sixth Street
Portsmouth, OH 45662
Srodeheffer(â^ro dehefferlaw. eom
Counsel for Plaintiff,/Counterclaim Defendant
Boone Coleman Construction, Inc.

13. 1^r^s 11_v_^^ 1 1,.7
Eric B. Travers (0079014)
Timothy A. Kelley (0088362)
Kegler, Brown, Hill & Ritter LPA
65 East State Street, Suite 1800
Columbus, OH 43215
Telephone: (614) 462-5400
Facsimile: (614) 464-2634
etraversgkeglerbrown.com
tkeIley@keglerbrown.com
Counsel for Defendant/Counterclaim Plaintiff,
Village of Piketon, Ohio

165324,000002/#4843-7800-7059 vi



SUPERSEDEAS BOND

IN THE COURT OF COMMON PLEASE, PIKE COUNTY, OHIO

Case No. 2010CTV0000I4

BOONE COLEMAN CONSTRUCTION, INC

vs.

VILLAGE OF PIKETON, OHIO

Plaintiff - Appellant

Defendant - Appellee

BOND NO. CA 1529949

}

KNOW ALL BY THESE PRESENTS, That we, Boone Coleman Construction, Inc., as Principal(s), and

Great American Insurance Company, a corporation, duly authorized to do business as surety in the State

of Ohio, as Surety, are held and firmly bound unto Village of Piketon, Ohio, in the sum of One Hundred

Fifty Five Thousand and xx1100 ($155,000.00 ) DOLLARS, for the payment of which, well and truly to

be made, we bind ourselves, our heirs, executors, administrators, successors and assigns, jointly and

severally, firmly by these presents.

WHEREAS, the Principal has given due and proper notice of appeal to THE COURT OF APPEALS OF

OHIO, FOURTH APPELLATE DISTRICT, PIKE COUNTY, from a decision and judgment entered on the

0 day of December, 2012 in the above entitled Court and action;

NOW, THEREFORE, if the Principal(s) shall pay or cause to be paid in full such costs and charges as

may be awarded against said Principal(s) by judgment, or in the progress of the action, or on the dismissal

thereof, not exceeding the sum aforesaid, then this obligation shall be void; otherwise it shall remain in

full force and effect,

Signed, scaled and dated this 26th day of April, 2013

Boone Coleman Construction, Inc.
Principal )

By

Approved this day of

Great American Insurance Company
Surety

By _
Herbert J. Reeder, Attorney-in-Fact

Judge



GREAT AMERICAN INSURANCE COMPANY®
Administrative Office: 301 E 4TH STREET 0 CINCINNATI, OHIO 45202 • 613-369-5000 • FAX 513-723-2740

No.0 20373
POWER OF ATrORNEY

ICNOW ALL MEN BY THESE PRESENTS: That the GREATAMERICAN INSURANCE COMPANY, a corporation organized and existing under
and by virtue of the laws of the State of Ohio, does hereby nominate, constitute and appoint the person or persons named below, each individually if more than
one is named, its true and lawful attotney-in-fact, for it and in its name, place and stead to execute on behalf of the said Company, as surety, any and all bonds,
undertakings and contracts of suretyship, or other written obligations in the nature thereof; provided that the liability of the said Company on any such bond,
undertaking or contract of suretyship executed under this authority shall not exceed the limit stated below.

The number of persons authorized by
this powerbf attorney is not more than SIX

DEBRA K. POLLINO

JENNIFER GERHARDT

CANDICE J. VOGEL

Name Address

WILLIAM E. CARLIN ALL OF

JOSEPH M. WORRALL CINCINNATI, OHIO

HERBERT J. REEDER

Limit of Power
ALL

$75,000,000

This Power ofAttorney revokes all previous powers issued on behalf of the attomey(s)-in-fact named above.
IN WITNESS WHEREOF the GR.EATAMERICAN INSURANCE COMPANY has caused these presents to be signed and attested by its appropriate

officers and atscorporate seal hereunto affixed this 3RD . day of APRIL 2013
Attest GREAT AMERICAN INSURANCE COMPANY

^Ik3LAyF

+^ \•NJS/ • ^ . ^

^^4T

Assistant Secretary

^ /4!&A

Divisional Senior Vice President

STATE OF OHIO, COUNTY OF HAMILTON - ss: DAVID C. KeTCHIN l877-377-2405;
On this 3RD day of APRIL , 2013 , before me personally appeared DAVID C. KITCHIN, to me

known, being duly swonl, deposes and says that he resides in Cincinnati, Ohio, that he is a Divisional Senior Vice President of the Bond Division of Great
American Insurance Company, the Company described in and which executed the above instrument; that he knows the seal of the said Company; that the seal
affixed to the said instrument is such corporate seal; that it was so affixed by authority of his oflice under the By-Laws of said Company, and that he signed his
name thereto by like authority.

KAREN L. GROSHEIM
NOTARY PUBLIC, STATE OF OHIO

MY CCMMI$6I(1N EXPIRES 02-20•16
a, .

This Power of Attomey is granted by authority of the following resolutions adopted by the Board of Directors of Great American Insurance Company
by unaninious written consent dated June 9, 2008.

RESOLVEb.- That the Divisional President, the several Divisional Senior Vice Presidents, Divisional rice Presidents and Divisonal Assistant Vice
Presidents, or any one of them, be and hereby is authoriied, from time to time, to appoint one or more Attorneys-in-Fact to execute on behatf of the Company,
as surety, any and all bonds, undertakings and contracts ofsureryship, or otiter written obligations in the nature thereof• to prescribe their respective duties and
the respective limits of their authority; and to revoke any such appointment at any time.

RESOLVED FURTHER: That the Company seal and the signature of any of the aforesaid officers and any Secretary or Assistant 5ecretary of the
Company may be ajfxed by facsimile to any power of attorney or certificate of either given for the execution of any bond, undertaking, contract of suretyship,
or other tvritten obligation in the nature thereof such signature and seal when so used being hereby adopted by the Company as the original signature ofsuch
officer and the original seal of the Company, to be valid and binding upon the Company with the sameforce and effect as tlwugh manually affixed.

CERTIFICATION

I, STEPHEN C. BERAHA, Assistant Seeretary of Great American Insurance Company, do hereby certify that the foregoing Power of Attorney and
the Resolutions of the Board of Directors of June 9, 2008 have not beeit revoked and are now in full force and effect,

Signed and sealed this 26 r`l`- day of x^D/^`^ dC U^ ^.
l ,

CiRly Assistant Secretary
^ ^ ^ lumk+M^,^

S1029AC (4(11)



COURT OF COMMON PLEAS
PIKE COUNTY, OHIO

lilBlT
k
9

BOONE COLEMAN CONSTRUCTION, INC.

Plaintiff

vs.

VILLAGE OF PIKETON, OHIO

Case No. 10CIV014

JUDGE RANDY DEERING

JUDGMENT ENTRY

Defendant

This matter comes before the Court on the parties' agreed motion to approve the

supersedeas bond ("Bond") submitted by Boone Coleman Construction, Inc, as principal and

Great American Insurance Company as surety dated April 26, 2013. Based upon the parties'

agreement and the Court's review of the Bond, the Court makes the determination that the Bond

has been duly executed with a sufficient surety and that in all respects the Bond is in conformity

with R.C. §2305.10. The Court's approval shall be indorsed on the Bond and the same shall be

filed with this Court.

The Plaintiff, Boone Coleman Construction, Inc., having posted an adequate bond, it is

ORDERED that the Plaintiff's motion for a stay of execution filed on April 5, 2013, be, and the

same hereby is, granted.

All of the foregoing until the further order of the Court.

Signature waived per email 5-2-2013
Eric B. Travers
Attorney for Defendant

LAW OFFICE OF
STEPHEN C. RODEHEFFER

Stephen C. Rodeheff 014992
Attorney for Plaintiff

S/ RANDY E). QEER41^^

JC?i41,`} ^^. ^I,^?._t.,.i 1E`Vi S
,,_,

JUDGE RANDY DEERING

F I L E D
(-aOWAON P 1.EAS 00URT

MAY - ^, 20i1



COURT OF COMMON PLEAS
PIKE COUNTY, OHIO

BOONE COLEMAN CONSTRUCTION, INC.

Plaintiff

vs.

VILLAGE OF PIKETON, OHIO

Defendant

EXHIBiT
^
^̂

Case No. 10CIV014

JUDGE RANDY DEERING

MOTION FOR AN ORDER
RELEASING SUPERSEDEAS

Pursuant to the decision in the Fourth District Court of Appeals decision in Case No.

13CA000839, Plaintiff Boone-Coleman Construction moves this Court for an order releasing the

supersedeas bond filed with this court pursuant to Civ.R. 62 on April 26, 2013 (the "Bond"), and in

support of this motion states as follows:

On May 22, 2014, the Fourth District Court of Appeals reversed this Court's grant of

summary judgment on Defendant's counterclaim for liquidated damages and remanded the case to

this Court for further proceedings. Given the disposition of the above-referenced case, Boone

Coleman Construction, Inc. is now entitled to the release of the supersedeas bond filed with this

Court.

Wherefore, Plaintiff respectfully requests that this Court issue an order releasing the

proceeds of the Bond to Plaintiff Boone Coleman Construction, Inc.

Respectfully submitted,

Stephen C. Rodehe r 014992
Attorney for Plainti f
630 Sixth Street
Portsmouth, Ohio 45662
740-354-1300; 740-354-1301 (FAX)

LAW OFFICE OF
STEPHEN C. RODEHEFFER



ohn A. Gambill, 0089733
Attorney for Plaintiff
630 Sixth Street
Portsmouth, Ohio 45662
(740) 353-4567
(740) 354-1301 (fax)
john@gambililaw.com

PROOF OF SERVICE

Copy of the foregoing Motion for an Order Releasing Supersedeas was served upon
Eric B. Travers and Timothy A. Kelley, Attorneys for Defendant, 65 East State Street, Suite
1800, Co{umbus, Ohio 43215, by regular U.S. Mail, this-4*t*-- day of June 2014.

Stephen C. RodeheWr ®14992

Page 2 of 2

LAW OFFICE OF
STEPHEN C. RODEHEFFER
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