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INTRODUCTION

There is no dispute that the main purpose of Ohio's Dormant Mineral Act, R,C. §

5301.56 ("ODMA") is to "clear[] ... title to allow for production ... [and] development of Ohio's

minerals." Respondents' Merit Brief, p. 4 n. 4 (citing H.B. 223 Sponsorship Testimony, p. 3).

The ODMA was enacted so that (1) it was clear who owned the right to produce minerals,

because (2) without that knowledge minerals cannot be produced. In this matter, from 1984 to

1989 there was no dispute as to who owned those rights and production could have occurred at

any time. Similarly, from 2008 to present day there has been no dispute about the record owner

of the mineral interest or its lessees, and those interests are currently in production. This case is

thus a clear exemplar that from the day an oil and gas lease is signed and recorded, to the day it

expires or is released, and every day in between, (1) a clear record is provided as to who owns

the mineral rights and who has leased those mineral rights, and (2) production of minerals can

take place. An oil and gas lease is the most common of any instrument that serves both purposes

of the ODMA, and as such the beginning, the middle, and the end of that transaction must be

found to make the mineral interest the subject of a title transaction and toll the ODMA; any other

ruling completely abrogates the purpose of the statute. When this simple truth is kept in mind,

all of Respondents' and Amicus' arguments fail.'

1 The Merit Brief of Amicus Curiae State of Ohio in Support of Respondents ("Amicus
Briep') is not the objective position of the State of Ohio in this matter, but instead a position set
forth by a biased partv with a significant financial interest in the questions before the Court. See,
e.g., Amicus Brief, p. 3 ("[A]s a property owner itself, the State's interest in the outcome of this
case is similar to the interest of many other property owners throughout Ohio. In many instances,
o-,A,riership of the mineral rights underlying state land has reverted to the State by operation of the
Dormant Minerals Act. Thus the state has an interest in preserving ownership of those mineral
interests that have vested in itself ... "). If its position is accepted, the State stands to take
thousands of acres of mineral rights without paying any compensation. Indeed, the State has
long been involved in similar disputes, with many of the same parties to this very case.



This Court should answer each of the District Court's certified questions in the

affirmative, and find that both the execution and termination of a recorded oil and gas lease make

a mineral interest the subject of a title transaction, thereby tolling the 20-year ODMA period.

ARGUMENT

1. An Oil and Gas Lease Makes a Mineral Interest the Subject of a Title Transaction
Under the ODMA.

An oil and gas lease is the transfer of a fee simple determinable interest, and thus meets

the Ohio Marketable Title Act's ("OMTA") definition of a "title transaction," making a mineral

interest the subject of that transaction. This finding is not superfluous, and comports with the

intent of the ODMA as an oil and gas lease provides affirmative record evidence stating the

mineral owner's claim of the ownership of the minerals, and allows for those minerals to be

produced, fulfilling each of the statute's purposes.'

A. An Oil and Gas Lease Meets the Definition of a Title Transaction.

Both Amicus and Respondents argue that an oil and gas lease does not fit the definition of

a "title transaction," and therefore cannot effectuate a savings event under the ODMA, See

Respondents' Brief, pp. 13-16; Amicus Brief, pp. 7-11. Because an oil and gas lease satisfies

both of the major goals of the ODMA - clarifying title and the production of mineral resources -

an oil and gas lease clearly fits within the definition of a title transaction.

`Amicus argues that "[t]he purpose behind the Act's adoption was to create a mechanism
by wliich a severed mineral estate could be deemed abandoned and ownership of the mineral
interest could be restored to the owner of the surface property." Amicus Brief, pp. 3-4 (citing
Ohio Legislative Service Commission Bill Analysis, Sub.S.B. 223 (1988)). However, the Bill
Analysis cited for this proposition - missing from the Amicus Brief but attached here as App. Ex.
1- says nothing whatsoever about "the purpose behind the Act[] .. .[,]" and neither Amicus nor
Respondents cite to anything to support Amicus' interpretation of the ODMA as a vehicle to
redistribute mineral interest ownership. Instead, as stated above, the purpose of the ODMA was
to clarify ownership such as to promote production. See, e.g., Petitioners' Brief; pp. 7-11.
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The Amicus Brief first argues that the word "title" as used in R.C. §5301.47 means

ownership, and that therefore the requirement that a title transaction "affect title" means a title

transaction must "affect" ownership. See Amicus Brief, p. 8. The case cited by Amicus in

support of this proposition - Bloom v. Wides, 164 Ohio St. 138 (1955) - was a dispute brought

by residential realty owners in opposition to the placement of a mechanized car wash. No

mention is made of oil, gas, or minerals of any kind, nor the ODMA or OMTA. See Bloom.

This conclusion is nonetheless supported, states Amicus, because all of the exemplars of title

transactions in R.C. § 5301.47 "affect" ownership in some manner. See id., p. 9. Because

ownership is not "affected" by an oil and gas lease, goes the argument, an oil and gas lease

cannot be a title transaction. See id, pp. 9-10. This argument fails. First, the entire conclusion

requires a reading of the word "affect" as a synonym of transfer, and assumes that an oil and gas

lease does not transfer any kind of ownership; that assumption is incorrect, as an oil and gas

lease does in fact transfer a fee simple determinable interest, and this transfer of course affects a

mineral interest, defined as a "fee interest in at least one mineral" under R.C. 5301.56 (A)(3).3

See below, § I.B; Petitioners Chesapeake Exploration, L.L.C.'s, CHK Utica, L.L.C.'s,

Larchmont Resources, L.L.C.'s, Dale Pennsylvania Royalty, LP's, Dale Property Services Penn,

LP's and TOTAL E&P USA, INC.'S Merit Brief ("Petitioners' Brief '), pp. 12-17. Second,

Amicus admits that R.C. § 5301.47's list "is not exhaustive," Amicus Brief, p. 8, but if its

argument is accepted there are no other transactions that would qualify as title transactions.

3 In support of its proposition that an oil and gas lease does not affect fee ownership, the
Amicus Brief cites five cases, four of which have nothing to do with an oil and gas lease. See
Amicus Brief, pp. 9, 10 (citing Rawson v. Brown, 104 Ohio St. 537 (1922), Smith v. Harrison, 42
Ohio St. 180 (1884), Hempel v. Zabor, 2007 -Ohio- 5320 (6th Dist. 2007), and Broerman v.
Blanke, 1999 -Ohio- 762 (3rd Dist. 1999)).



The Amicus Brief also fails entirely to account for the fact that a transaction can "affect"

ownership - and thus title, per the Amicus brief - without transferring that ownership. See, e.g.

Black's Law Dictionary (9th ed. 2009) (defining "affect" as "[m]ost generally, to produce an

effect on; to influence in some way") (emphasis added); City of Cleveland ex rel. Baker• v. City of

Cleveland, 22 Ohio C.D. 257, 260 (C.C. Ohio 1910) ("The per cent limitation ... mathematically

affects the net debt, that is, it acts upon it, which is the etymological meaning of the term

`affects"'); Carnahan v. SCIOhio Funeral Services, Inc., 2001 WL 242555, at *8 (10th Dist.

Mar. 13, 2001) ("`Affect' is defined as `to act on; produce an effect or change in"') (quoting

Webster's Encyclopedic Dictionary of the English Language, 2nd Ed. (1996), 24); McLaughlin v.

CNX Gas Co., 2013 WL 6579057, at *3 (N.D. Oh. Dec. 13, 2013) ("Plaintiff again incorrectly

assumes that an actual transfer of real property is required under the ODMA when the plain

language of the statute requires far less"). See also Amicus Brief, p. 11 (noting that if the

General Assembly desired to include certain language in a statute it can easily do so, relevant

here because the General Assembly used the word "affect" and not "transfer"). An oil and gas

lease unquestionably influences ownership in some way. See, e.g., 68 Oh. Jur. 3d (ed 2011)

Mines and Minerals § 29 ("[A]pplying the principle that a good and indefeasible title imports

such ownership of the land as enables the owner to exercise absolute control and dominion of it

as against all others, an outstanding oil or gas lease renders title to the surface land defective").

Thus every day of an oil and gas lease can render title defective in the same manner that a

"decree of any court ... or mortgage" can, R.C. § 5301.47(F), and to the extent that an oil and

gas lease renders title "defective," it of course "affects" that ownership - title, per Amicus.

Respondents also argue that an oil and gas lease does not meet the definition of a title

transaction, stating that because the ODMA as originally written explicitly included a lease as a

4



savings event, but the final text of the statute does not contain that reference, the General

Assembly did not intend for an oil and gas lease to toll the statute. See Respondents' Brief, pp.

13-14. What this argument fails to note, however, is that the manner in which the ODMA was

written in its final form is actually broader than the form of the statute that listed a lease as a

savings event. Specifically, the ODMA in its final form does not list specific transactions that

toll the statute, but instead incorporates the definition of a title transaction which, as discussed

above, is both broad and inclusive of an oil and gas lease because the General Assembly could

obviously recognize that it would not be possible to list every potential instrument or type of

transaction. See also Petitioners' Brief, pp. 24-25. Respondents further argue that the ODMA

includes production of oil and gas as a savings event, and therefore finding an oil and gas lease

to also be a savings everit would be superfluous. See Respondents' Brief, pp. 15-16. Ilowever,

the execution of a lease and production pursuant to that lease are different events, occurring at

different times, and each separately preserves the mineral interest. See R.C. § 5301.56(B)(3) (the

ODMA clock can be started by the occurrence of "one or more" of the enumerated events)

(emphasis added). See Petitioners' Brief, pp. 12-13.

An oil and gas lease "affects title," both by transferring a fee simple determinable interest

in that title and by influencing that title. Further, the severed mineral owner has made an

affirmative statement of record by executing an oil and gas lease that said severed mineral owner

claims those rights and they are not lying dormant. Thus an oil and gas lease meets the broad

and inclusive definition of a title transaction, and such a reading does not render any part of the

ODMA superfluous. No matter how finely Respondents and Amicus want to pare the words of

the statute, its intent is to clear title to mineral interests so they can be developed, which is
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exactly what an oil and gas lease does; as such, it is unquestionable that the execution of an oil

and gas lease must make a mineral interest the subject of a title transaction and toll the ODMA.

B. An Oil and Gas Lease Grants the Lessee a Fee Simple Determinable Interest,
Thereby Affecting Title Such as to Make the Mineral Interest the Subject of
a Title Transaction and Tolling the ODMA.

Under Ohio law, an oil and gas lease transfers a fee simple determinable interest to the

lessee, thus making clear that an oil and gas lease "affects title" to a mineral interest such as to

make that interest the subject of a title transaction. Even were this not the case, and Respondents

and Amicus were correct in arguing that an oil and gas lease is only a license, see Respondents'

Brief pp. 16-21,' Amicus Brief pp. 11-13, an oil and gas lease nonetheless "affects title," and is

therefore sufficient to make the mineral interest conveyed the subject of a title transaction. See

above, § 1.A; Petitioners' Brief, pp. 12-17. Respondents' and Amicus' arguments to the contrary

are unavailing, particularly in this context, as an oil and gas lease is the most common instrument

that concurrently meets both goals of the ODMA: title clarity and production of minerals.

1. An Ohio Oil and Gas Lease Grants a Fee Simple Determinable.

More than 100 years ago this Court explicitly and precisely addressed the nature of an oil

and gas lease, finding that it conveys "a vested, though limited, estate in the lands for the

purposes named in the lease." Harris v. Ohio Oil Co., 57 Ohio St. 118, 130 (1897). Both

Amicus and Respondents argue that Harris has been overruled by Back v. Ohio Fuel Gas Co.,

113 N.E.2d 865 (Ohio 1953), despite the fact that Back makes no mention whatsoever of Harris,

and also despite noting that Back "did not involve an instrument labeled as a`lease' .. ." while

Harris "involved an instrument specifically labeled as an `oil and gas lease' ... ." Respondents'

4 Respondents cite Williams & Meyers, Oil and Gas Law § 601 in support of this
contention. See Respondents' Brief, p. 17. No such statement is found therein, and in fact the
text of that section of that treatise does not even use the word "license."
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Brief, pp. 16, 17. Both Respondents and Amicus also omit from their discussion of Back the fact

that in Back this Court stated that "[t]he instrument noted in question is not a`lease' because it

grants rights in perpetuity, reserved nothing in the nature of rent, and the rights granted are not

subject to defeasement upon the happening of any conditions." Back, 113 N.E.2d at 867

(emphasis added). This Court was correct in noting that, with these features, the instrument at

issue in Back was not properly classified as an oil and gas lease. See, e.g., Williams and Meyers,

Manual of'Oil and Gas Terms, § 8-H (stating that a typical habendum, or term clause, in an oil

and gas lease provides that "this lease shall remain in force for a term of ten years from date and

as long thereafter as oil, or gas ... or either of them is produced ... [,]" an arrangement which

does not grant rights in perpetuity, instead providing that rights will be returned to the lessor

upon certain conditions) (emphasis added); id at § 8-R (a "royalty" is "[t]he landowner's share

of production, free of expenses ofproduction"); Brown v. Fowler, 65 Ohio St. 507, 521 (1902)

("The instrument grants the oil and gas, aiid also the land for the purpose of operating thereon for

said oil and gas, and is therefore a lease, and not merely a license") (citing Woodland Oil Co. v.

Crawford, 55 Ohio St. 161, 176 (1896)) (emphasis added).

Respondents and Amicus also otnit any discussion of the actual documents at issue in this

case, which are representative of modern oil and gas lease forms. Specifically, the 1984 Lease

stated that the mineral interest owner "by these presents does grant demise,lease and let unto

lessee, exclusively, for the purposes of prospecting and exploring by geophysical and other

methods, drilling, mining, operating for and producing oil and gas ... all that certain tract of

land ... described as follows ... ." (Emphasis added). This language is substantively identical to

the oil and gas lease in the Mara•is case - which this court held conveyed "a vested, though

limited, estate in the lands for the purposes named in the lease[,]" Harris, 57 Ohio St. at 130 -

7



stating that the lessor "granted, demised, and let onto the said party of the second part, for the

purpose and with the exclusive right of drilling, operating for petroleum oil and gas, till that

certain tract of land .,. known and described as follows: ...." Id. at 119 (emphasis added).

Thus Harris - specifically addressing oil and gas leases substantively identical to those before

the Court - and not Back - which by its own admission did not address any kind of lease -

governs Ohio's treatment of oil and gas leases, which is that the instruments convey a fee simple

determinable. Additionally, both the 1984 Lease and the lease in Harris use the word

"exclusive," an indication that the lessee - and only the lessee - was being granted the right to

explore for and produce oil and gas from the property. This means (1) the mineral interest owner

no longer held that stick in his bundle, thereby affecting the mineral interest owner's title, and (2)

during the term of the lease oil and gas can only be produced pursuant to that lease.

The cases cited by Respondents and Amicus which rely on Back to characterize a lease

are clearly flawed. Instead, it is those cases that rely on Harris, and rightfully hold that an oil

and gas lease creates a fee simple determinable, which this Court should follow. See, e.g.,

Kramer v. PAC Drilling Oil & Gas, L.L. C., 2011 -Ohio- 6750 (9th Dist.) ("In a typical oil or gas

lease, the lessor is a grantor and grants a fee simple determinable interest to the lessee, who is

actually a grantee"); Bender v. Morgan, Columbiana C.P. No. 2012-CV-378, at pp. 4-5 ("[A]n

oil and gas lease does actually convey (a determinable fee interest) in the oil and gas (severed

mineral interest in this case) in place, ... "). See also R.C. § 5301.09 (requiring recording of

"[a]ll leases[ or] licenses ... by which any right is granted to operate or to sink or drill wells

thereon for natural gas and petroleum or either ... [,]" a recognition by the legislature that (1) oil

and gas "leases" are not "licenses," as both terms are used in the statute and (2) oil and gas

leases - which per the statute must be recorded - are not equivalent to a simple real estate lease -



which no Ohio statute appears to require to be recorded); Binder v. Trinity OG Land

Development and Exploration, LLC, 2012 WL 1970239, at *3 (N.D. Oh. May 31, 2012) ("[R]eal

estate includes leaseholds as well as any and every interest or estate in land situated in this state,

whether corporeal or incorporeal, whether freehold or nonfreehold. Real estate, under Ohio law,

has been held to include mineral rights ... ") (citations and quotations omitted); Barclay

Petroleum, Inc. v. Perry, 1990 WL 79029, at *2 (5th Dist. May 31, 1990) (applying R.C. §

5301.01 - regarding the "lease of any interest in real property" - to an oil and gas lease); Karas v.

Brogan, 55 Ohio St. 2d 128, 129 (1978) ("[A]n oil lease is an encumbrance"); Curtis v. Hard

Knox Energy, Inc., 2005 -Ohio- 6287,^ 5(11th Dist. Nov. 25, 2005) ("Following termination of

the Lease, lessee stands in the position of a licensee ... ") (emphasis added); § 47:4 Execution

and Recordation of Oil or Gas Lease, Baldwin's Oh. Prac. Real Est. (2013) (attached as App. Ex.

2) (describing an oil and gas lease as "an interest in real estate").5

Respondents also point to two6 states which they allege have found an oil and gas lease

not to be a property interest. See Respondents' Brief, pp. 20-21. Respondents fail to cite,

however, the apparent majority of states w11o have found otherwise. See, e.g., Borden v. Case,

118 So.2d 751, 753 (Ala. 1960); State v. Superior Courtfor Maricopa County, 550 P.2d 626,

628 (Ariz. 1976); Clark v. Dennis, 291 S.W. 807, 808 (Ark. 1927); Hagood v. Haeckers, 513

' Amicus cite Nonamaker v. Amos, 73 Ohio St. 163 (1905) as "holding that an oil and. gas
lease involved neither `title to the land' nor `any interest or estate therein."' Amicus Brief, pp.
11-12. This is not a proper reading of Nonamaker. That case involved the question of whether
or not a parol contract to reduce a royalty paid under an oil and gas lease was barred by the
statute of frauds as involving a "contract or sale of lands ... ." Nonamaker, 73 Ohio St. at 169.
The language that Amicus quotes from that decision is in regard to the parol contract, which in
turn addressed only the royalty to be paid as barrels of oil, not the oil and gas lease itself. See id.
at 170 ("Therefore the parol contract related to personal property, and not real estate, or an
interest in or coneerning the same").

6 Per the terms of Respondents' Brief, Johnson v. Sourignamath, 90 Conn. App. 388, n.
11 (Conn. App. Ct. 2005) addresses whether or not an oil and gas lease is a transfer of "fee
simple title[,]" a contention not made here.
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P.2d 208, 214 (Colo. 1973); Test Drilling Service Co. v. Hanor Co., Inc., 322 F.Supp.2d 965,

970 (C.D. Ill. 2004) (applying Illinois law); Kiser v. Eberly, 88 A.2d 570, 572 (Md. 1952);

Thomas v. Rex A. IVilcox Trust, 463 N.W.2d 190, 193 (Ct. App. Mich. 1990); Shoaff v. Gage,

163 F.Supp. 179, 181 (D. Neb. 1958); Staplin v. Vesely, 72 P.2d 7, 8 (N.M. 1937); Petroleum

Exchange v. Poynter, 64 N.W.2d 718, 722 (N.D. 1954); Brown v. Haight, 255 A.2d 508, 510-11

(Pa. 1969); Anadarko Petroleum Corp. v. Thompson, 94 S.W.3d 550, 554 (Tex. 2002); Amerada

Petroleum Corp. v. Rio Oil Co., 225 F.Supp. 907, 910 (D. Wyo. 1964) (applying Wyoming law).

2. Neither Ohio Trial Court Decisions Nor Treatment of Non-Oil and
Gas Leases Weigh in Favor of Finding That an Oil and Gas Lease
Does Not Toll the ODMA.

Respondents state that the "issue of whether a lease is a title transaction under the ODMA

has created a clear split in the Ohio trial courts." Respondents' Brief, p. 19. In support of this

contention Respondents cite to two cases, which were issued by the same court, on the same day,

regarding a substantively identical set of facts, in which an oil and gas lease was found not to

make a mineral interest the subject of a title transaction. See Respondents' Brief, p. 20, This

finding was based on the fact that "no activities were ever commenced" under the leases at issue.

'Yee Svvartz v. Householder, Jefferson C.P. No. 12 CV 328, p. 5 (July 17, 2013) and Shannon v.

Householder, Jefferson C.P. No. 12 CV 226, p. 6 (July 17, 2014). However, there is no

requirement that "activities" be commenced in order for a title transaction savings event to occur,

and therefore Swartz and Shannon are flawed.7 See Petitioners' Brief, p. 19. On the other hand,

in nine separate trial court decisions an oil and gas lease has been found to make the mineral

interest the subject of a title transaction, for many of the same reasons discussed above. See

7 Two days before the Respondents filed their brief, Swartz and Shannon were affirmed
by the Seventh District of the Court of Appeals of Ohio in a decision that makes no reference to
this issue. See Swartz v. Householder, 2014 -Ohio- 2359, ¶¶ 9-11 (7th Dist. June 2, 2014).
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Respondents' Brief, pp. 17-19. Thus, while there is no legitimate "split" in Ohio trial courts

regarding this issue, it is indeed "clear" how those courts have addressed the issue: Ohio trial

courts find that oil and gas leases make a mineral interest the subject of a title transaction.

Finally, throughout the Amicus Brief an attempt is made to equate an oil and gas lease

with any and all other kinds of leases. See Amicus Brief, pp. 2("[I]n the end there is no reason

that a lease of mineral interests should be treated differently than a lease of any other type of

property"); 13 ("[T]here is no reason to treat oil-and-gas leases differently than any other lease

for purposes of the Dormant Minerals Act"). See also above, § I.A (noting Amicus' discussion

of a non-oil and gas lease and analogizing to the issue before this Court); n. 3 (same). This is a

mistake of "the uninformed." Williams and Meyers, Manual of Oil and Gas Terms, § 8-L ("A

`lease' is not the same as an oil and gas lease. The very nanle, `lease,' is unfortunate as it tends

to give the impression to the uninformed that the `oil and gas lease' is of the same genus as the

common law `lease' of land, whereas ... the dissimilarities are more important than the

similarities") (emphasis added). Simply put, a document granting residential tenants the right to

live on a property, or commercial tenants the right to conduct their business on a property, is not

credibly compared to a document allowing an exploration and production company to take any

and all steps necessary to extract and sell mineral resources from miles beneath the surface of

that same property. Comparisons made by Amicus to non-oil and gas leasing, including

downplaying the interest exchanged by an oil and gas lessor and lessee, must be disregarded.

II. The Expiration of an Oil and Gas Lease and Reversion of the Rights Granted Under
that Lease Makes a Mineral Interest the Subject of a Title Transaction that Tolls the
Twenty Year Forfeiture Clock Under the ODMA at the Time of the Reversion.

When an oil and gas lease expires, the process that took place at its execution moves in

reverse: the rights that had been transferred to the lessee revert to the lessor, in a transaction of
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which any one reviewing the recorded lease will have knowledge. Thus, the expiration of an oil

and gas lease makes the mineral interest the subject of a title transaction.

A. The Expiration of an Oil and Gas Lease is a "Transaction" that Makes the
Mineral Interest the "Subject of' a Title Transaction.

Amicus argues that the expiration of an oil and gas lease cannot make the mineral interest

the subject of a "title transaction" because that event is not actually a "transaction" at all. See

Amicus Brief, pp. 14-15. This is incorrect. Specifically, in support of this contention Amicus

quotes, among others, Black's Law Dictionary for the idea that "the term transaction means `the

act or an instance of conducting business' as well as `a business agreement or exchange"' and

then argues that because a "transaction" is a "singular and discrete event[,]" the execution and

expiration of an oil and gas lease cannot both be title transactions. See id. However, Amicus

fails to cite each definition of the term "transaction" in Black's Law Dictionary, as that source

also defines a"traiisaction" as "[a]ny activity involving two or more persons." Black's Law

Dictionary (9th ed. 2009) (emphasis added). The expiration of an oil and gas lease is

unquestionably an "activity" - indeed, it is something that occurs - and by definition it must

involve at least "two or more persons" - the lessee and the lessor. As such, the expiration of an

oil and gas lease is in fact a "transaction," and more specifically a "title transaction." See below.

Similarly, Respondents argue that the expiration of an oil and gas lease cannot make a

mineral interest the "subject of' a title transaction because "the mineral interest holder neither

conveys a mineral interest nor retains a mineral interest upon the expiration of an oil and gas

lease[] ... . Any rights that the lessee had under the lease simply terminate." Respondents' Brief,

p. 26. This argument ignores the clear language of the ODMA. Specifically, the statute does not

require that the mineral irrterest holder himself"convey[] ... or retain[]" the mineral interest, id.

(quoting Walker v. Shondrick-Nau, 2014 -Ohio- 1499 (7th Dist.)), as all that is required is that
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"[t]he mineral interest has been the subject of a title transaction ... ." R.C. § 5301.56(B)(3)(a)

(emphasis added). Even if such a requirement did exist, however, the termination of an oil and

gas lease is in fact a retention, or reacquisition, of rights by the lessor. Although Respondents

argue that "[a]ny rights that the lessee had under the lease simply terminate[,]" Respondents'

Brief, p. 26, that is false. The bundle of rights once held by the lessor are a zero sum proposition,

and when a portion of rights are granted to a party (the lessee), and at a later point in time that

party no longer retains those rights (the termination of the lease), they must go somewhere. In

this case they return to the lessor; any other proposition would make it impossible for the lessor

to then re-lease their mineral interest. The expiration of an oil and gas lease makes a mineral

interest the "subject of' a title transaction by transferring rights back to the lessor.

B. The Expiration of a Recorded Oil and Gas Lease is a Savings Event.

Faced with the truth that the expiration of an oil and gas lease makes a mineral interest

the subject of a title transaction by transferring, in reverse, the same interest provided at the

commencement of an oil and gas lease, Amicus and Respondents attempt to argue that the

expiration of an oil and gas lease cannot toll the ODMA unless that expiration is separately

recorded. See Amicus Brief, pp. 15-18; Respondents' Brief, pp. 22-26, 31-34. Because what is

expiring is an oil and gas lease, and that oil and gas lease is recorded, these arguments fail.

1. The Language of the ODMA Does Not Require the Termination of an
Oil and Gas Lease to be Separately Recorded.

Respondents and Amicus first argue that the plain language of R.C. § 5301.56 (B)(3)(a)

prevents the terrnination of an oil and gas lease from being a savings event if that release is not

recorded. This argument fails, however, because the savings event at issue is the termination of

a recorded oil and gas lease, which gives notice of (at least) two savings events: a transfer of a

fee simple determinable interest, see above, and the reversion of that interest at the termination

13



of the lease. Neither Respondents nor Amicus point to any authority, or provide any argument,

indicating that one document cannot satisfy the recording requirement for two separate title

transaction saving events. See, e.g., Respondents' Brief, p. 24 (discussing the assertion that a

recorded oil and gas lease "is a one-time event that occurs on a definitive date at a definitive time

and which is unaffected, not only by the purported length of the underlying title transaction, but

also by the number of unrecorded `transfers' that take place under the recorded document[,]" but

failing to cite any authority throughout). Indeed, when an oil and gas lease is recorded, both its

commencement and expiration are "filed or recorded," pursuant to the terms of the ODMA.

2. Finding That the Termination of an Oil and Gas Lease is a Savings
Event Comports With the Purposes of the ODMA.

Next, Amicus and Respondents argue that allowing the expiration of a recorded oil and

gas lease to qualify as a savings event contravenes one of the purposes of the statute - the

simplification of the record title - because the date of lease termination is not necessarily clear at

the time a recorded oil and gas lease is filed. While it is true that the termination date of an oil

and gas lease is not always a certain date set in the language of that document, it is certainly not

the case, as Respondents have argued, that "[i]t is impossible for title examiners to determine

whether an oil and gas lease expired under the secondary term contained in the lease or whether

an oil and [gas] company tendered delay rental payments in order to maintain an oil and gas

lease beyond the first twelve month period." Respondents' Brief, p. 34. Were this the case, title

could not be searched in any of those states which record oil and gas leases; that is obviously not

the case. Instead, as the oil and gas lease is recorded, a trained title searcher has all the

i.nformation he or she will need - the names and addresses of both lessee and lessor - to

ascertain whether or not events like the payment of delay rentals, or the production of oil and gas,

have occurred such as to extend the lease beyond the expiration of the primary term explicitly
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elucidated in the lease. See Ohio Title Standards, 4.4 Encumbrances-Leases, available at

https://www.ohiobar.org/ForLawyers /MemberResources/LegalResources/Pages/StaticPage-

219.aspx ("Problem A: Should an oil, gas or coal lease be shown when satisfactory evidence is

furnished that rentals are in default and that minerals are not being produced? Standard A: No,

provided further that the primary term of the lease has expired. ... . Problem B: May an

examiner omit from his opinion reference to a recorded lease when the terms expressed in the

lease have expired? Standard B: Yes, in the absenee of notice of renewal arising from

possession, record or otherwise") (emphasis added); Joseph Shade, Petroleum Land Titles: Title

Examinations & Title Opinions, 46 Baylor L. Rev. 1007, 1045-46 n. 144 (attached as App. Ex. 3)

("[I]n [the] primary term, the cloud can be removed by evidence of expiration of the lease, such

as by non-production and non-payment of delay rentals. After the primary term ... expires, the

cloud can possibly be removed through physical inspection Uf the property ... ") (emphasis

added) (citing Lewis G. Mosburg, Jr., Landman's Handbook on Petroleum Land Titles).

A title searcher can easily discern at least two different dates which toll the ODMA: the

execution of an oil and gas lease and the termination of that lease. This is the process that a title

examiner follows in Ohio and elsewhere before a well is drilled. See, e.g., id. The problem that

the ODMA was aimed at correcting is where the mineral interest owner and lessees cannot be

identified - a problem that neveN existed here.

This kind of extra effort beyond a mere review of record title is specifically permissible

under the ODMA, as numerous events work to toll the statute that cannot be confirmed solely by

examining title records. See, e.g., R.C. § 5301.56 (B)(3)(b) (production of minerals), (c) (storage

of gas), (d) (the issuance of a permit), and (f) (the creation of a tax parcel number). See also

Petitioners' Brief, pp. 23, 26-27; Energetics, Ltd. v. Whitmill, 497 N.W.2d 497, 504 (Mich. 1993)

15



("When a lease is recorded, the provisions of the lease are available to anyone who conducts a

title search. The terms of the lease indicate whether further inquiry may be required to determine

if the lease continues in force. We are not prepared to say that such an inquiry is significantly

more burdensome than determining whether ... the land ... has actually produced oil or gas, was

used for underground storage, or was covered by a drilling permit").

Finally, Petitioners have previously argued that, because "[t]here is no dispute that the

primary method to effectuate the extraction and sale of oil and gas is by entering into an oil and

gas lease[,]" Respondents' Brief, p. 11, for the purposes of the ODMA "[t]he existence of an oil

and gas lease is the opposite of dormancy." Petitioners' Brief, p. 25. Amicus takes issue with

this characterization, relying on Ionno v. Glen-Gery Corp., 2 Ohio St. 3d 131, 134 (1983) and

Energetics. See Amicus Brief, p. 18. Amicus cite lonno for the proposition that "annual payment

under lease did not `relieve the lessee of his obligation to reasonably develop the land[,]"' a

finding that, if anything, drives home the point that a lease of oil and gas will lead to the

development of oil and gas, and therefore is antithetical to the concept of "dormancy."

Additionally, while the Energetics court did find, in dicta, that the entire duration of an oil and

gas lease did not to toll Michigan's statute, it also stated that "if the Legislature had intended that

result, it easily could have provided explicitly that the twenty-year dormancy period shall not run

during a period when a severed interest is `subject to a lease."' Energetics, 497 N.W.2d at 501-

02. This language is nearly identical to the ODMA's language that a mineral interest be the

"subject of a title transaction." R.C. § 5301.56(B)(3)(a). Energetics weighs in favor of the idea

that an oil and gas lease is, for purposes of the ODMA, the opposite of dormancy.
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C. Energetics, Interpreting an Analogous Statute Which was as a Model for the
ODMA, and Not Ricks v. Vap, 784 N.W.2d 432 (Neb. 2010), Interpreting a
Statute Entirely Apart From the ODMA, is Persuasive Here.

Both Respondents and Amicus argue that this court should ignore the Energetics case, the

only on-point decision regarding this issue by any high court in the country, because it is based

on "the unique language of the Michigan Dormant Mineral Act." Respondents' Brief, p. 27. See

also Amicus Brief, pp. 18-19. Specifically, it is asserted that because the Michigan Act used

language regarding the "s[ale], leas[ing], mortgag[ing], or transferr[ing]" of the severed mineral

interest, while the ODMA discusses the mineral interest being the "subject of a title transaction,"

the ODMA is to be more narrowly read than the Michigan Act, and therefore cannot support a

finding - like the one made by the Energetics court - that the expiration of an oil and gas lease

tolls the statute. See Respondents' Brief, p. 27-29, Amicus Brief, p. 19. Respondents also point

out that an initial draft version of the ODMA contained language similar to the Michigan Act,

but such language was not ultimately adopted. See Respondents' Brief, pp. 27-28: What

Respondents and Amicus don't realize is that the ODMA - adopting the definition of a title

transaction ("any transaction affecting title to any interest in land" R.C. § 5301.47(F) (emphasis

added)) - is broader than the Michigan Act's language, and the draft ODMA's language, which

only list tolling events. A finding that the ODMA is to be more narrowly read than Michigan's

Act, thus rendering Energetics unpersuasive, is flawed. See Petitioners' Brief, pp. 23-25.

Respondents also argue against Energetics by asserting that the Michigan Supreme

Court's reasoning should not be followed here. First, Respondents state that because the

Energetics court found the language of the Michigan statute to be ambiguous, and there is no

ambiguity in the ODMA, Energetics is inapplicable. See Respondents' Brief, p. 30. However,

by its very nature the definition of a "title transaction" must be ambiguous, as it allows for the
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inclusion in its definition of terms not explicitly stated. See, e.g., Amicus Brief, p. 8 (admitting

that the terms provided in R.C. § 5301.47(f) are "not exhaustive"). Second, the Respondents

further argue that the Energetics court "erred when it found that an unrecorded expiration of an

oil and gas lease qualified as a savings event under its dormant mineral act" because the

Michigan Act "requires any transfer of the mineral interest [to] be recorded ... ." Respondents'

Brief, p. 30. As discussed above the Energetics court explicitly addressed this point, finding that

its state's statute was not "merely a`recording statute' ... [,]" Energetics, 497 N.W. 2d at 501,

and that the lack of a separate recording did not defeat a finding that the expiration of a lease

could toll the statute. Id. at 504. See also Petitioners' Brief, pp. 22-23, 26-27.

Finally, both Amicus and Respondents reference Ricks, a decision by the Nebraska

Supreme Court interpreting language in that state's dormant mineral act mandating that "the

record owner" must be the party to take actions to toll the statute, a requirement found nowhere

in the ODMA. See Petitioners' Brief, pp. 27-29. Neither Amicus nor the Respondents make any

real attempt to persuade this Court that Ricks is of value here, and as such it should not be

considered. See Amicus Brief, p. 19 (stating only that Ricks "was and is persuasive");

Respondents' Brief, p. 31 (mistakenly comparing Nebraska's requirement that no savings event

could take place absent activity by the mineral owner with Ohio's allowance that one of six ways

the statute can be tolled is through action taken by the mineral owner).

D. Although the Question is Not Before the Court, There is No Doubt That the
Entire Duration of an Oil and Gas Lease Tolls the ODMA.

An oil arid gas lease is the most common transfer of rights that can satisfy both of the

goals of the ODMA - clarity of title and production of minerals - in a singular document.

Indeed, from the very first day an oil and gas lease is signed, until the day it expires, it is clear

from the record title of the mineral interest who owns and holds the exclusive rights to develop
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that interest, and there are no impediments to that development. Respondents argue that the

duration of an oil and gas lease cannot work to toll the statute because if it did "oil and gas

companies and landowners could easily avoid abandonment under the ODMA by entering into

oil and gas leases with a primary term in excess of twenty years ... ." Respondents' Brief, p. 35.

Respondents are correct that, if both a mineral interest owner and his or her lessee desire to enter

into a 20+ year oil and gas lease they can, and still avoid abandonment under the ODMA,

because "[t]he presumption under Ohio law is the freedom to contract." Eastham v, Chesapeake

Appalachia, L.L,C., -- F.3d --, 2014 WL 2535385, at*6 (6th Cir. June 6, 2014) (citing Cincinnati

City Sch. Dist. Bd of Ed. v. Conners, 974 N.E.2d 78, 82-83 (Ohio 2012)). An oil and gas lease,

regardless of the length of its primary term, meets the ODMA goals of clearing title and allowing

for production. Indeed, had the intent of the ODMA been to ensure that either production took

place within twenty (20) years or the mineral interests were abandoned, there would have been

no reason for the drafters of the statute to allow a mineral interest owner to maintain his rights by

merely filing a claim to preserve them. R.C. § 5301.56(B)(3)(e). Neither Respondents nor

Amicus have pointed to any pronouncement of the General Assembly that a goal of ensuring

production within a twenty (20) year time period was so crucial that it would overturn Ohio's

general presumption that parties are free to contract. See, e.g. Eastham, at*6 ("[T]he legislative

branch ... is the ultimate arbiter of public policy") (quoting Conners, 974 N.E.2d at 83)).

Further, there is no dispute that when oil or gas are produced pursuant to an oil and gas

lease, the mineral interest cannot be rendered abandoned. R.C. § 5301.56(B)(3)(b). Like

production, the payment of delay rentals - either on a yearly or upfront basis - works to continue

the existence of the lease through its primary term, no matter how long. See, e.g. Williams and

Meyers, Oil and Gas Law, § 8-D (defining a delay rental as "[a] sum of money payable to the
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lessor by the lessee for the privilege of deferring the commencement of drilling operations or the

commencement of production during the primary term of the lease"). It is generally the case that

either the payment of delay rentals, or production, are required to allow a lease to run to the end

of its primary term, see, e.g., Beer v. Griffith, Syl. Pt. 2, 61 Ohio St.2d 119 (1980) ("[a]bsent

express provisions to the contrary" - i.e. the payment of delay rentals -"an oil and gas lease

includes an implied covenant to reasonably develop the land") ( citations omitted), and thus

whichever option the parties to an oil and gas lease choose, in exercising their freedom of

contract, should work to toll the ODMA as long as the lease remains in effect. The payment of

delay rentals to maintain the primary term of a lease, no matter how long that term, is not

"ignor[ing]" the mineral interest, see Respondents' Brief, p. 36; it is a parties' choice, through a

contractual vehicle, to delay any obligation it may have to develop that mineral interest.

Because every day of an oil and gas lease meets both purposes of the ODMA, the

duration of that transaction - no matter how long - tolls the statute's abandonment period.

CONCLUSION

'This Court should answer each of the questions certified to it in the affirmative, and find

that the execution and the expiration of a recorded lease of a severed subsurface mineral interest

makes that interest the subject of a title transaction under the ODMA, thus tolling the statute.
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'aLF13 •S4B9 2dnJ^ :..

(As Reported by H. Civil & Cc:ir

Sens. Cupp, Schafrath, Nettle, Drake, =arcks 4^:

Provides that, in the absence of certain
specified occurrences within the preceding
20-year periode such as the filing oAO a
written notice to preserve a claim of a sub-
surface mineral interest, any such interest
that is not in coal or not of a governmental
entity will be deemed abandoned and its title
vested in the surface owner.

CONTENT AND OPERATION

Existinq 1.aw

/

When a person buys an interest in land, the Marketable Title
Act (secs a 5301.47 to 5301.56) generally makes it unnecessary to
do a title search t^ack further than the date that is known as the
"effective date of the root of title" (see below). This is
because the Act generally cuts off interests existing prior to
the effeet-iYe %dat2 off 11_ne root of title, unless they have been
Dreserved by the recording of a preserving notice as provided in
the Act.

The "root of title" is the conveyance or other title trans-
action, in the seller °s chai -ri of title, that was most recently
recorded as of a date 40. yearc before the date Qn which market-
ab¢lity is being determinec$ The "effective date" of the root of
title is the date on which the conveyance or transaction was
recorded. (Sec. 5301.47{E}.)

,

Current secta.csr: S-301.56 provides that, regardless of when
the 40-year period expires, for the purpose of recording a
preserving notice of a right, title, estate, or interest 1r

(subsurface^ mi:^^^als, "with the exception of coal, such period
shall not be cocwle=ed to expire until after December 31p .2976»°"
The bill would repeal this dated provision and substitute the
provisions described below for detOrm.i.ning when a mineral
interest (other than coal or of a c}overnmerst.al enta.t,y) has become
dormant and when the interest vests in the owner of the surface
2and.

Chan es ro osed by the bill

#This analysis was prepared before the report of the House
Civil and Commercial Law Committee appeared in the House Jouxraal.
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"Deemed" abandonment. The bill would not change existing
law concezni.r^g i-,:..^k etahle title to, or the filing of preserving
notices for, an interest in surface iands. However, under the
ha.:I.l, any miraeraS, interest held (see COW#ENT 1) by any person
other than the owner of the surface lands would be deemed
abandoned and would vest in the owner of the surface lands if
none of the following applies (sec. 53016 5b t3l( i)}:

(1) i-Nia mineral interest is in coal, or in mining or other
rights pertinent to or exercisable in connection with an interest
in coal (divisicsii (B)(i)(a)),°

(2) The mineral interest is held by the United States,
Qhio, or any of their pol:tical subdivisions, body politics, or
agencies (division tB)ti)(h) )r

(3) Within the preceding 20 years, one or more of the
following has occurred (division (8) (1.)(c) ) z

--The mineral interest has been the subject of atzt'Le
transaction (see COMMENT 2) filed or recorded in the office of
the recorder of the county in which the lands are located;

--There has been actual production or withdrawal of minerals
hv the holder from the lands, from lands covered by a lease to
which the mineral interest is subject, or, in the case of ci1 or
gas, from lands pooled, unitized, or included in unit operations
in which the mineral interest is participating. In the latter
situation, the instrument or order creating or providing for the
pooling or unit:.zat.i:an of oil or gas interests would have to have
been filed or recorded in the office of the recorder of the
county in which the lands that are subject to the pooling or
unitization are .iacated. (A related cross-reference change would
be made in section 317.08EAl > )

--The mineral interest has been used in underground gas
storage operations by the holder;

--A drilling or mining permit (see C0A9KENT 3) has been
issued to the holder, and an affidavit stating the name of the
permit holder, the type of permit and its number, and a legal
description of the lands affected by the permit has been filed or
recorded, in accordance with law (sece 5301.252), in the office
of the recorder of the county in which the lands are located;

--A claim to preserve the interest has been filed in
compliance with the biil. (see below);

in the case of a separated mineral interest, aseParately
listed tax parcel number has been created for the mineral
interest in the audi.tor"s tax list and the treasurer's duplicate
tax list in the county in which the lands are located.
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A mineral interest would not be "deemed abandaned°, because
none of the listed circumstances appl.ies until three years from
the bill's effective date (sec, 5301.56(B}(2)J.

Preserviri a.rtce¢ A claim to preserve a mineral interest
from ^^iric^ ^'^_fimeT -:^a^doned could be filed by its holder with the
recorder of the county in which the particular lands are located.
The claim would consist of a notice that states the nature of the
mineral interest and any recording information upon which the
claim is based, otherwise complies with section 5301.52 (contents
of a preserving notice), and states that the holder does not
intend to abandon, but instead to preserve, h^.^.s rights in the
rnineral interest {sec. 5301.56(C)(1)). An t2^^tion to the
latter "notice°" requirements would be that any holder of an
interest for use in underground gas storage operations could
preserve his interest, and those of any lessor, by a single claim
that defines the boundaries of the storage field or pool and i.ts
formations, without describing each separate interest c.laimed.
Such a single claim would be prima-faci^ evidence of the use of
each separate interest in underground gas storage operations>
(Sec. 5301.55(G)(3).}

A claim would have to be filed and recorded as provided in
sections 317.18 to 317.201 (indexes maintained by a county
recQrder) and in section 5301,52 (preserving notices) (sees.'
317.18, 317.20(E), 317.201r and 5301.56(C)t1)). A claim that
complies with the above-described notice content, filing, and
recording requirements would preserve the rights of all halders
of a mineral interest in the "same lands" (seo. 5301.^6(C)(2)).

A mineral interest could be preserved indefini.tel from
deemed abandonment by the occurrence of any of the previously
listed events within the preceding 20-year period, Successive
Eilzngs of claims to preserve a mineral interest would be
specified as one example of those avents. (Sec. 5301.56(B)t19 dc3
and (D)(1).)

krd^c^ ^ necus prov:szci. The filing of a claim to preserve
a mar a r a 1 3 te re s t f roui being deemed abandoned would not affect
the rdgYzt of e lessor of an oil or gas lease to obtain a forfei-
ture pursuant tci section 5301.332 (the basis and procedure for
forfeiture and cancellation of natural gas and oil land leases)
(sec. 5301.56(D)t2?J.

COMMENT

1. Proposed section 5301.56(A.) (2.) would define
the record holder of amineral. interest, and any
derives his rights from, or has a common source with,
holder and whose claim does not indi.catefexpresaly
implication, that it is adverse to the interest of
ho.ider.

a holder as
persan who
the-record

or by clear
the record
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2. ^tit.ie transaction, as defined in existing section
5301.47(F), means any transaction affecting title to any interest
in land, including title by wa.ll or descent, by tax deed, by
trustee ° s, asszgnee' s, gtaardian 4 s, executcsr ls, administratar' s,
or sheriff's deed, by decree of any caurt> or by warranty deed,
quit c7dMUt deed, or mortgage.

3. A dri3.l in o r minin erznit would be defined as a permit
issued urad,,^ ^ a' pter 1509., 15i3 a : or 1514. of the Revised Code
(oil and Gas, Coal Surface Mining, and Other Surface Mining,
respectively) to the holder to drill an oil or gas well or to
mine other minerals {sec. 5301.56(A)(2)).

ACTION DATE JOURNAL ENTRY

Introduced
Reported, S. Judiciary
Passed Senate (32-0)
Repo r ted, H. C ivil

& Commercial Law

05-28-87
02-16-88
02-23-88

po 404
P. 1389
p. 1407

4
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Sub. S.B. 223
(As Passed by the Senate)

]i eRISE

Sens. Cupp, Schafrath, Nettle, Drake, Burch

Provides that, in the absence of certain
specs.fie€z occurrences wi:thin the preceding
20-year par iad, such as the filing of a
written notioe to preserve acl.aim of a sub-
surface mineral interest, any such interest
that is not in coal or not of a governmental
entity will be deemed abandoned and its title
vested in the surface owner.

CONTENT AND OPEi%ATTON

Existin law

When a person buys an interest in land, the Marketahle Title
Act (secs. 53U10 4-1 to 5301.56 of the Revised Code) general.ly
makes it unnecessary to do a title search back further than the
date that is known as, the "effective date of the root of title"
(see balow). This is because the Act generally cuts off
interests existing prior to the effective date. of the root of
title, unless r-hey have been preserved by the recording of a
presarving notice as provided in the Act, .

The "root of twtla„ is the conveyance or other title trans-
action, in the seller's chain of title, that was most recen4ly
recorded as of a date 40 years before the date on which
marketability is being det^miried, The "effective date" of the
root of _-a.t' e is the date on which the cc:iveyance or transactwon
was recorded. (Sec. 5301.47(E). )

Current section 5301.56 provides that regardless of when the
40-year period expires, for the purpose of recording a preserving
notice of a righ , title, estate, or interest in (subsurface)
minerals, "with -lne exception of coal, such period shall not be
^^^'^: :^ed toe.^p.Lr^w until after December 31, 1976.14 ih^r^^.^J.

would repeal this dated provision and substitute the provisions
descrihe^ below for determining when a mineral interest (other
than coal or of agovarnmental entity) has become dormant and
when the interest vests in the owner of the surface lanc3.

Chan es rc; osed b the bill

"Deemed" abaaadonir.e:at4 The bill would not changes existing
law ccancernirag mar^^ti^;.^Ie title to, or the filing of preserving
notices for, an interest in surface land. However, under the
bill, any mineral interest held (see COMMENT 1) by any person
other than the owner of the surface land would be deemed
abaildonec3 and would vest in the owner of the surface land a.t
neither of the following applies ( sec. 530:>.56{3)) z
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(1) The mineral interest is one in coal, or znirai.ng or other
rights pertinent to such an a,r:terest (division (H)(1))f

(2) Within the preceding 20 years, one or more of the
following has occurred (division {H} (2 ) ) <

--The mineral interest has been the subject of a title
transaction (see COMMENT 2) filed or recorded in the office of
the recorder of the county in which the land is located;

--There has been actual production or withdrawal of minerals
by the holder frora the lands, from land covered by a lease to
which rt:e mineral interest is subject, or, in the case Qf. oa:l. or
gas, frcm lands pooled, unitized, or included in unit operations
in which the mineral interest is parti:ci.pating. In the latter
situation, the instrument creating or providing for the pooling
or unitization of oil or gas interests would have to have been
filed or recorded in the office of the recorder of the couraty in
which the lands that are subject to the pooling or unitization
are located.

--The mineral interest has been used in underground gas
storage operations by the holc3er;

--A drilling or mining permit (see COMMENT 3) has been
issued to the holder, and an affidavit statiiag the name of the
permit holder, the type of permit and its number, and a legal
description of the land affected by the permit has been filed or
recorded, in accordance with law {seco 5301.252) in the office of
the recorded of the county in whxch, the land is located;

--A claim to preserve the interest has been filed in
compliance with the bill (see be,iaw };

--Tn the case of a separated mineral interest, a separately
listed tax parcel number has been created for the mineral
interest in the auditvr' s tax list and the txeasurer ° s duplicate
tax list in the county in which the land is located,

A mineral interest would not be considered abandoned based
on a failure of ca-xnpliarsce with the latter provisian until three
years from the bill°s effective date (sec. 5341.56(8))P See also
the governmental entity circumstance described in "miscei.laneous
provisions" helow&

Preservi nj__L_^tice e A claim to preserve a mineral interest
from Li g e^esmed ...^ndoned could be filed with the recorder of
the c:ju :ty in which the land is lncatsd,. The claim would have to
^^ ^^ ^ed in accordance with section 5301 m 52 (contents of
,,Cres6r^'Inq notice), state any recording information upon which
the claim is based® and state that the claimant does not intend
to abandoh, but rather to preserve, his rights in the mineral
int^rest a A properly filed claim would preserve the rights of
^ll holders of a m:ineral interest in that i.and. (See.
tr3A L.56{C) <)
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Acty holder of an i-nterest for use in underground
operations could preserve his interest, and'those of
by asing:le claim that defines the boundaries of
field or pool and its formations, without describ;ng
ratc- i-nterest claimed. This claim would establish
evidence of the use of t.ne interest in underground
c?^;erations. (Sec. 5301.56(4) . )

gas storage
any lessor,
the storage

each sepa--
orima-faoze
qas storage

A ol.aim filed pursuant to the procedure described above
would have to be recorded as provided in sections 317.18 to
317.201 (indexes mainta ned by a county recorder) and in section
5301.52 (preserving notices) (seca. 317.18, 317.20(E), 317.201,
and 5301.56(D)).

A mineral interest could be preserved indefinitely from
r«dee^ed abandonment" by the occurrence of any oE the previously
iisted events within the preceding 20-year period. (sec.
5301.56(B)(2). Successive filings of claims to preserve a
mineral interest would be specified as one of those events.
(Sec. 5301.56(E).)

Misoel.iane,--,us rovisions. The filing of a claim to preserve
a mineral i nt :_ est airtg "deemed abandoned" would not affect
the right of a l.essor of an oil or gas lease to obtain a forfei-
ture pursuant to section 5301.332 (the basis and procedure for
forfeiture and cancellation of natural gas and oil land leases)
(sec. 5301.56(E) ). Also, the b.z1l would exclude any mineral
interest held by a governmental, entity from iws provisions (sec.
5301v56(F)}.

COMMENT

1. Proposed section 5301.56(A)(1) would define ahQlder as
including not only the record holder of a mineral iriterest, but
also any person who derives his rights from, or a common source
w%th, the record holder and whose claim does not indicate,
expressly or by clear implxoation, that it is adverse to the
interest of the record holder.

2. A title transaction, as defined in existing section
5301.47(F), means any transaction affecting title to any interest
in land, ir;cludirg title by will or descent, by tax deed, by
L.rus'^34ee's, GssZ.gneeis, guardiants, ei^^ecutor4.4., ad^inistrator'.,^7=

or sheriff's deed, by decree of any court, or by warranty deed,
quit claim deed, or mortgage.

3. A dri'lirq or m rs?n permit would be defined as a permit
iasue s^ und^r Ce^^, 1 13. ,-ar 1514. of the Revised Code
(Oil and Gas, Coai. S:!ruaoe Mining, and Other Surface Mining,
respectively) to the holder to drill an oil or gas well or to
mine other minerals (sec. 5341.56(A)(2) )o
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Sub S.B. 223
(As Reported by S. Judiciary)

Sens. Cupp, Schafrath, Nettle, Drake

^'^ ♦
^. .

f'1
*. :

Provides that, in the absence of certain
specifaed occurrences within the preceding
20-year period, includ:,ng failure to file a
written notice of claim in subsurface
minerals, a mineral estate (other than in
coal) is considered abandoned and the title
vests in the surface owrsar.

BACKGROUND

Y #^

^ ^.

- >^

When a. person buys an interest in land, the marketable Title
Act. (sections 5301a47 to 5301.56 of the Revised Code) ar:a;:^s it
unnecessary for the most part to do a title search hack, further
than the date that is known as the effective date of the root of
title. This is so because the Act generally cuts off interests
exi.stsng prior to the effective date of the root of titi:e, unless
those interests have been preserved by the recording of a
preserving notice as prov:.ded in the Act.

The "rcaot of title" is the conveyance, in the se37.er's chain
of title, that was most recently recorded as of the date 40 years
be'fcsre the date on which marketability is determined. The
°°effective date of the root of tit1.e" is the date on wkaich was
recorded the conveyance that is the root of title.

Current section 5301.56 provides that regardless of when the
Marketable Title Act`s 40-year period expires, for the purpose of
recording a preserving notice of a claim in the right, title,
estate or interest in and to subsu.rf ace minerals, with the
exception of coal, such period sha1 1 raot be cans.idered to expire
until after December 31, 1976. The bill would repeal this
section because it no longer applies to conveyances of interests
in minerals and would replace it with quidel' nes for determining
when an interest in a mineral estate (other t.Aan coal) has become
dormant and the interest would vest in the owner of the surface
land.

L;

CONTENT AND OPERATI43N

The bill would not change existing law concerning marketable
title to or the fa.iang of preserving aota:ces for an interest in
surface land. Under the bill, any mineral interest held (see
COMMENT 1) by any person other than the owner of the surface
land, would be deemed abandoned and would vest in the owner of
the surface land if naithez° of the following applies (sec.
5341.56(3))w
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(1) The mineral interest is one in coal, or mining or other
righLs pertinent to or exercisable in connection with the mini-nq
of coal;

Within the preceding 20 years, one or more of the
following has occurred:

(a) The miners,l interest has been the subject of a title
transa^ticsr. (see COMNIEN161.2) which has been filed or recorded in
the office of the count]., recorder of the county in which the land
is located;

(b) There has been actual production or wzthdrawal of
minerals by the holder from the lands, from lands covered by a
lease to which such ir;terest, is subject, or, in the case of oil
or gas, from 1-ands pooled, utilized, or included in unit
operations in which the interest is participating, provided that
the instrument creating or providing for the pooling or
unitization of oil or gas interests has been filed or recorded in
the office of the county recorder of the county in which the
lands that are subject to the pooling or unitization are located;

(c) The interest has been used in underground gas storage
operations by the holder;

(d) ,A drilling or mining permit (see CCri^tEi^T 3) has been
issued ta the holder, provided that an affidavit stating the name
of the permit holder, t'1e type of permit and its number, and a
legal description of t. e land affected by the permit has been
filed or recorded, in accordance with section 5301 m 252 (filing
affidavits on facts relating to title), in the office of the
county recorder of the county in which, the land is located;

(e) ^claim to preserve the interest has been filed in
co,mp].ian^e with the provisions of the bill (see beiova),

(f) in the case of a separated mineral interest, a
separately listed tax parcel number has been created for the
mineral interest in the auditvzr's tax list and the treasurer ° s
duplicate tax list in the county in which the land is located.

No mineral i.ncerest would be considered abandoned based on
failure to cczLply caith this provision prior to three years from
the kaill°s e.^fF^ctive date (sec. 5303.56(B)},

A claim to preserve a mineral interest from being deemed
abandoned could be filed for record with the county recorder of
the county in sa: ich ;he yarxd is I.ocated. The claim would have to
be filed in accordance witi°L section 5301.52 (contents of notice),
state the recording i.nfor:ra4ion, if any, upon which the claim is
based, and state that the claimant does not intend to abandon but
rather to preserve his rights in the mineral interest described.
The properly filed claim would preserve the rights of all holders
of a mineral interest in the same land. Any holr of an
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interest for use ln underground gas storage operations could
preserve his interest, and thoge of any lessor, by a singi-e
cla:m, defining the boundaries of the storage field or aool and
its formations, wit!:caut describing each separate interest
claa.med. Tnis claim also would establish prima-facie evidence of

srw of a^^sv°nh -+^S^Ler`-st in underground gasMtUr ag4r WpL:}[,OL.{.43 J+s6Y,^.S7^e tA

(Sec. 5301.56(C).)

A claim filed pursuant to the procedure described above also
waui:d have to be recorded as provided in sections 317.18 to
317.201 (governing indexes maintained by a county recorder) i s^^
COMMENT 4) and 5301.52 (contents of notice claiming to preserve
an interest in land) (sec. 5301.. 56f03 ). A mineral interest couZd
be preserved indefinitely from the bill's presumption of
abandonment by the cont.irsui-tig occurrence of any of the :tems
listed in the bill (the mineral is coal or the events ? isted
occurred within the preceding 20 years). Indefinite preservation
also cosa1.d be accomplished by successive filings of claims to
preserve a mineral interest by the method provided by the biljl..
(Sec. 5301,56(C).)

The filing of acla;im to preserve a mineral interest from
being deemed abandoned as provided by the bill would not affect
the right of a lessor of an cail or gas lease to obtain a for-
feiture pursuant to section 5301.332 (provides basis and pro-
cedure for forfeiture and cancellation of natural gas and o.a.l
land leases) (sec. 5301.56{E},, The bill specifzes that its
provisions would not apply to any mineral xnterest held by a
governmeratal entity (sec. 5301.56(F)).

COMMENT

{I,} Section 5301. 56(A)(1) defines a holder as including not
only the record holder of a mineral interest^ut also any person
who derives his rights from, or a common source with, the record
holder and whose claim does not indicate, expressly or by clear
implication, that it is adverse to the interest of the record
holder.

(2) Title transaction, as defined in division (f) of
section 5301.47, means any transaction affecting title to any
interest in land, including title by will or descent, title by
tax deed, or by tru:stee+,s, assignee's, guardian's, executor's,
administrator ° sp or sheriff's deed, or decree of any cvuz°t, as
well as warranty deed, quit claim deed, or mortgage.

(3) A IE,, Zlazt^ flr mi di^ ^^r^z^t is a permit issued under
Chapter 1509 a , or C_',a! and Gas, Coa1. SurfaCe Mining,
and Other Surface miraing: xe-3peeta,velyD of the Revised Code to
the holder to drill an orl or gas well' or misie other minerals
(sec. 5301,56(A)(2)).
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(4) Sections 31-7.18 to 317.201 of the Revised Code set
forth gu5 delines to be followed by a county recorder in main-
taining the records of a? l- real estate located in the county.
For example, section 317.19 requires that a daily register of
deeds and a daily register of mortaaces be kept. The county
recorder also is responsible for maintaining an alphabetica1.,
index, both direct and reverse, of the names of both parties to
all instruments affecting county real estate (sec. 317.18) o. Z'n
addition, section 317.201 provides that every notice of preser-
vation of claims €i3.ed in the recorder's office be logged in a
record book called a°'Not,ice Index." The bill adds references to
section 5301.56 filings in sections 317.18, 317.20, and 317.201.

ACTION DATE JOURNAL ENTRY

Introduced 05-28-87 p. 404
Reported, S. Judiciary 02-16-88 p. 1389
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S.B. 223 r
(As Zntrvduced)

Sens. C'rpps Schafrath, Nettle .v€. .
^^^ • ^

Provides that, in the absence of certain
specif i.ed occurrences within the preceding
20--year period, including failure to file a
written notice of claim in subsurface
minerals, a mineral estate (other than in
coal ) :.s cr+nsi-dered abandoned and the title
vests 'in the sil 'fc3C.'e owner.

i3ackqround

When a person buys an interest in land, the
Marketable Title Act (sections 5301.47 to 5301.56 caE
the Revised Code) makes it unnecessary for the most
part to do a title search back further than the date
that is knawn as the effective date of the root of
tat3.e. This is so because the Act generally cuts off
interests existinc prior to the e; fective date of the
root of title, unless those interests have been pre-
served by the recording of a preserving notice as
provided in the Act.

The "root of title" is the conveyance, in the
sel1.er ° s chain of title, that was most recently
recorded as of the date 40 years before the date on
which marketability is determined. The "effective date
of the rcvt vf, tztle" is the date on which was recorded
the ^^nveyisnce that is the root of tktle.

CurrYn,c section 5301.56 provides that regardless
of when t1he Marketable Title Act' s 40-year period
expires, for the purpose of recording a preserving
notice of a claim in the right, title, estate or
interest in and to subsurface minerals, with the
exception of coal, sucii pairio shall nZrt be considered
to expire until after December 31, 1976. The bill
would repeal this section because it no longer applies
to conveyances of interests in minerals and would
replace it with guidelines for determining when an
interest in a mineral estate (other than eoal) has
become dormant and the irterest would vest in the owner
of the surface land.

CONTENT AND OPERATION

The bill would not change existing law concerning
marketable title to or the filing of preserving notices
for an interest in surface land. Unc-ier the bill, any
mineral interest held (see C®MMENT 1) by any person
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orher than the owner of the surface land, would be
derred abaiidoiaed and woui d. vest in the owner of the
surrac:e land if neither of the following applies {gee.
5301.56{B}}s

(1) The mineral interest i.F'i one in coal, or

mining or other rights pertinent to or exercisable in
connection with the mining;

(2) Within the preceding 20 years, one or more of
the following has crecurrad.

(a) The interest has been conveyed, leased,
transferred, or mortgaged by an instrument filed or
recorded in the recorder `s office of the county in
which the lands are located;

(b) There has been 'actuai. production or wa.th_
drawa l of r-,iraerals by the holder frorr. the lands, from
lands covered by a lease to which such interest is
subjectf or, in the case of oil or gas, from lands
pooled, utilized, or included in unit operations in
which the interest is participating;

(c) The interest has been used in underground gas
storage operations by the holder,

(d) A drilling or mining permit has been issued
to the holder (see C^^^NT 2) ;

(e) A claim to preserve the interest has been filed in
compliance vith the provisions of the bill.

No mineral interest would be considered abandoned based on
failure to comply with this provision prior to three years from
the effective date of this section (sec. 5301.56(B)).

A claim to preserve a mineral interest from being deemed
abandoned could be filed for record with the county recorder of
the county in which the land is i ocated. It would consist of a
notice, verified under oath, of the nature of the interest
claimed, a description of the land, the volume and page of any
recorc;eci i nstrument on which it is based, the name and address of
^^e holder, and a statement that the holder does not intend to
aba,ndara but to preserve his rights. The claim would preserve the
rights of a? l holders of ami.nera1, interest in the same land.
ArE* holder i; an interest for use in underground gas, storage
operations couid preserve his interest, and those of any lessor,
by a single cl.aim, c4et:.na:nq the boundaries of the storage field
o^ pcscal and its fcar-mationsr without describing each sep^_ra; e
interest claimed. claim also would establish prima-r,c^.e
ev: de^ace of t^ae use of such interest in underground gas at^a^age
c^p^-ratxansO (SecQ 53019 56 {C} . )
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A claim filed pursuant to the procedure described above also
would have to be recorded as provided in sections 317.18 to
317.201 (governing indexes riaintai.ned by a county recorder j(se^
^0-MENT 3) and 5301.52 (contents of notice claiming to preserve
an interest in land) of the Revised Code (sec. 5301.56(D)). A
:cj.i neraS interest could be preserved indefinitely from the bil.i ° s
presumption of abandonment by the continuing occurrence of any of
the itenls 11isted in the bill (the minera: :s coal or the events
listed occurred within tht„' preceding 20 jJ^.'ars)« iTtdi..'fi21,ite
preservation also could be accomplished by successive filings of
claims to preserve a mineral :.nterest by the method provided by
the bil1. (Sec. 5301.56(C). )

The filing of a claim to preserve a mineral interest from
being deemed abandoned as provided by the bill would not affect
the right of a lessor of an oil or gas lease to obtain afor-
fe.i.ture pursuant to section 5301.332 (provides basis and pro-
cedure fvr forfeiture ar.d cancellation of natural gas and oil
land lease;? (sec. 5301.56(E)). The bill specifies that wts
provisions would not ak p.Iy to any mineral interest held by a
goverrament;al eatity (sec< 5301.56(F)).

COMMENT

(1) Section 530 7 .56 (A) (1) defines a holder as including not
only the record holder of amirzera3 intereFE,^but also any person
who c3er::ves his rights from, or a common source with, the record
holder and whose claim does not indicate, expressly or by clear
implication, that it is adverse to the interest of the record
holder.

(2) A d °Yllxn(:i cr 171111':ir.cl ga^rm;t is a permit issued under
Chapter ? 5C9. , 151:^ . , or 7.';:14. (0z1 ana Gas, Coal Surface Mining,
and Other St„rf'ace !,-Iining, re,spect:i:ve1.y; of the Revised Coao to
the holder to drill an oil or gas well or mine other minerals
(sec. 5301.56(A)(2)).

(3) Sections 317.18 to 317.201 of the Revised Code set
forth guidelines to be foil,owed by a county recorder in main-
taining the records of all real estate located in the county,
For example, section 317.19 requires that a daily register of
deeds and a daily register of mortgages be kept. The county
recorder also is responsible for maintaining an alphabetical
index, both direct and reverse, of the names of both parties to
all instruments affer--a.ria county reaI, estate (seo. 317.18). In
addition, section 317.201 provides that every ^^tioe of preser-
vation of claims filed in the reoorde r's off :Lce be logged in a
record book called a t°Notice Inc^ex. "

ACTION DATE wIrOURNAL ENTRY

V intrvduced 05-28-87 p. 404
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Baldwin's Oh. Yrac. Real Est. § 47;4

Baldwin's Ohio Practice%tc Ottlo Real Estate Law
I?atabase updateciNoI'eniher 2013

Kenton L. KtaE,lanle ,1ack S. Levey

Chapter 47. Leases-Oil and Gas
By Matthew W. VJarnqc.k'

§ 47:4. L'xi:ctttit?it a.ttti recordation of oil or gas lease

't`he Supreme Co ., : ol Ul,.o lptig Etgo recogrnized that "[tjhc: riglits and remedies of the parties to an oil or gas tease, atiust be
determined by t;.: t^rms of the Nvritten instrument ... Suclt leases are cantracts; and the tertns of thc contract with the !aw
applicable to such tcr:r;s, must govern the rights and rentedies of the parties."'

Further, the United :itates Supretne Court explained that the "ordinary fit€in of oil [and gasl lease has a dual character or
purpose: ( l) ttte conveyance of an estate in the land for develapntent purposes; and (2) the futtzre devefoprztent and operation
of the lease for oil [and gas] in accordance witli thz terms, express and intiiliec! ...` As an interest in real estate, an oil and
gas lease is subject to Ohio's statute of frauds, wh'tch tneans it €nust be exectrted in tivriting.^"'

lwike other real property leases, oil aatd gas leases must be executed with tlte sa.me legal foxYrtalities required by RC. 530 1.01;
thus, they tnust be signed by the lessor,` and acknowledc„ed "before ajtattge or cierit of 3 court of record in this st.ate, or a
county auditor, county r.ngitieer•, notary public, or niayor."I Although tttost oil and gas leases in C)ttio are notsignei3by the

n,<t€ty recent oil <tnd l,^c leases rclating to the developr€ient of ttie ?klarecllus and Uiica/Point Pletasant :ihale formations
,;,e -s:-acd bdboth the lar,,l l^,see.

^;il to oil and >_.r> I?C 530101,1 .,. uiees :itat all !ases and assignments conceming the driPlirEg for, or operation
c+ 0<1 or aas ^4 la :::c_.r,r ;;:t r ♦ ttddre,s of bc:}} , ir ;Lss:^r and lessee or assignet<;'> and be filed for record without
d.el«y. The sta=..xte etld, t11a; tl:e of the intiarm,rr c;.t r:quired by this section does not at`1'ect tkte validity of any
]e.ase." Although an unrccorded le:r,,c ue valid betwecn the iinrnediate parties to tlie lease, it will not be valid against
third parties (e.g., a bona pr:trchaser;: ttnauss there is actual and open possession under the unrecorded lease'

A separate recorciing requirement alst) applies if the oil and gas lease pertains to land ina coutity that "rnuintttins permanent
parcel numbers or sectional indexes pursuant to [R.C.j section 3 17.20." In this sitttation, the oil and gas lease ntust contain
both the "pertnanent parcel nuniberand the inforrnatir?n required by section 317.20 of the Revised Code to ii7dex such lease
in tl'tt% $ectionc:l indexeS."!

Westtaw. ^̂,...-̂' 2013 Thotnscitt keuters. No Claint to Orig. U.S. CJovt. Works,

Footnotes

ht:ttthew W. Wtu'nock is an associate in the E3nc rggy and Nitblie l.ttt.,rq;^ t.rnup at Bricker & Eckler LLP in C'alurvil7tis. C)tiucr, and
Lo-i:l3air ot't=f4 t:nn`s 4hale'I'atik Force.

l-larris v. {_3aio Oil Co.. 57 Ohio St. 118; 129,48 N.E. 502 (1897).

' 13aruisi 1. St7enpa;d. 299 U.S. :33, :39 57 S. t:;t. "tl, ttl l.. l;d; 23 (1936), quuotisig to Ctrcrup No. l(1il Cvrp, v. Sheppard, 89 S.W.2ci
1021 r,. Al.p. ,'tiuun 19:35),writ reiu,Ud. nlsa St,,,,ek v, Retd. 1983 W1, 4132 (Ohio Ct. App. 9th Di,5i; Mettina C,otrnt5,
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4

s

3983) (statlaig .:Cvvj}tYn a lessor autd lessee e3tter into an oil and gas leas^, it is generally for the purpose of pravidiag for the
cxptoration. development and opcriiuan of the leasctiold frremises ltsr the mutual profit and advaatage of hath the lessor and the
lessee").

R.C. 13:35.:14 (;tating tfzat "(nf cr lease, estate, or innerest, either of freehold or term oFy<ears, or any trnci:rtaiii interest bl; ir+, or out
of land,, tenemcnts, or fic reditarnents; shall be asaigned or granted extsept by decd, vrnote in writing, sign ai by the p,rty assigning
or graatting, it, or his agent ther4unto lawfuily authorized, by writing, or Fa}• act and operation ot'!aw") See also \oriht, ;:rrn i :o
Ntxurelf ^sCio, v.C'itvert'C`fT`n. 59t?hio5t.420.54 tV:L.77(11399).

!ort^.r^>^ .c, oi r,1 Glapr^'r. +hc te.rm"lessor"raeansthdrnineralrightsiawtierstnd:ror €ardvwntr erateriltginto aa oil and gas lease,
^^hi,. r les k^,, :[o t.. ,i1 Eindgas explortition andproducticrn cotxkpat7;i:ht; eca:r.3pt7rty to aii oil and gas lease;).

Ivtslc tltat I 1 i_l3. 279 aarttc: Wyd R{: 5301,0 1, eft` 24-02, to eliminate the ti>rmer trv o-avitness attestation requirement.

RC 530I.09.

R.E.'. 5301.09 (stating that thc: •'«missinrt of the infUrmatir,ri required ttv this section does not atli>ct the validity of any lease''),
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.:^ ; A.-ticle represents a broad ovmievr of thegrocess of examining title attd rendering legal opinions on title in the corttext
„i' uil and gas propc.. ty dz, L.',r.,,r:c.,;.1r:. it is not i;;t(:::d<:d o be a comprehensive treatise which atrswers all questions
t.l:i.^: Fni^,ht ^'Se ^ncs,u 11., I-c:l 3n :ll^;; tltlw 1 ^r^^; 4X^.in.lrC,atloAS jJi'oi;c^;s.

'i'Itis Article is dirceted not only to ssxarzainirtg attorneys who render title opinions, but also to petroleum landmen who assist
attorneys in the title examination process and to land martigurs of oil and gas exploration cornpanies tivlto review title opinions

and tnaice business decisions based on those opinions. 1 Each of these three grctups of professinnal5 plays a vital role in the title
examination process, and each can perform that role better if he or she understands the roles played by the others.

Ii. Fundamental Contgpts

At tttc: ta7Ust basic level, theAnglo-ltitaeriean systeni ot'l:and ownersliip anti titlc tratisiiQr rests on two <uteiew rr:.,:iLutions:

1. The Statute o#' Prauds, which requires land ownership to be evidenced by written instrument; 2 zrnd

"1'lse Recording SysTern, whicEt says that even transactions evidcneed by writtcn instruments may be voidable unless notice

of such transactions is given by rccorcling the instrumcnts• 'I

't'hc recording reqtiire;ment protects persons purchasing interests irs real estate witYtc7tit knowledge of unrccordcd claims

(.'bona fde laurchascrs for vattle"), cvcn though the unrecorded transactions are valid and binding betwt;cti the panics to tlle

transaction, 4 Similarly, the timely recording of a deed protects apurckt<tser against claints to the land by others who are charged

v;::t knowledge of the public rccord.' Thus, a written instrunterit evidences ownership or title, and the rLcording system

f, 3cr ti:.s evidence {3ft11EAt ownCrshJp.

13^-fare consutnrnating a trG .'.^ actior, and paying for property, a l;.ayer "k1010 jusritiably wants rrtore than a de:cd from the selier.

Ttte buyer wants assa r:,c r.,t: t=?c seller rexily that the seller purpor t to convey, that the interest is not

encumbered, that by virtue o. hcconveya= tii or; c. •+..: .,u t,_cd to the seller's ocvncrship, and that the buver c•art later sell the

prcagaerty." A tft?e c.xaanin,.:i.)n will provide this irrfv.r,a ,:or,. ('t,r:ss;quently, a party desiring to buy real property, make a loan

securcijl;y,,:iil;roncrt}:,o; uvelopntinej ^i;soztxealproperc}°,,,\Tlli{r.elyinsistonexarnining ila erecordpriortocnteriztg intrathe

transaction: Qbvior. >,.v, ;c•x p::rsons cnt,^r;nh into real 1?rc%ixr;w transactions have the tiine, or capability to personally

examine the public r.:;c, c, to c:::tern.ln. 4,1:c.14r they a.Q i::,r what they bargained for: `gcrod" or "marketable" title.

fiherefc,re, the professionals wPxt cxamitta>, the title rcco• d<<:x? ,.:nder titlu opinions prov:da the essential link between the public
record and potential buycrs; lencicrs, lessors, Pc,sec,, puf;:hasers ofoil tind gas productioat, and other interested parties.

The means by which titlt; at o, n.,•:;, .i ^ally assisted by land! ,nen, abstractors, and other professionals, provide this essential link

in the contcxt of petrolcutr.= land t: ?es is the central qttestion explored in this Articlc.

A. Recording Statutes
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All sta.ter; h:awc< recording statutes that prescribe what instrutnents may antl niust tve recorded, whl--re they should be recorded,

and the protection ,: i':ordc.l by recordiiig theFtz. The wording, nature, effect, and details of the statutes v<try, bzat all embody

essentially the samt ]:ir: i rle, Failure to record an instrunxr;t does not affect ztre instrulraent's validity as between the parties

to the tra.nsactiot, t%t:t su2l: failure will Lut off rigl5ts ct'tltc rranrce -I,airist subsequc. t tona fide purchasers for valiic. f`ourts

1taYeContiYstCrtly Stiiti%d '.' rEiiiVJIth respect tort^l..4<1[!(?ii as LUlit)ws:"[a]CUiI. 3\`::13Qii5 valid, and passestlle title without

registration, except as to ", 11111 subscqucnt ntirc:?; s,.s, ior a^atuable consideration paid, and without notice, anci creditors;

and as respects thecn it has no effect." '

tlnde.r most recordiFii; statutes, conveyasicc:s and other insttvments affecting title to real property are filed witli the cotziity clerk

of the cotinty wltere the land is situated. The cUuztty clerk places a copy of the instrument irt the publi-, record an:i returns the

origizial insrrtrnent to the property owner. In most cases, pa:rtics to real estate transaLtions rely on the public records for proof

of title rather tl7ail on the original instruments IT3.ai2dtalned by the respcctlVe owners. ij

B. Surface T€t6es __'7it&e @:asuraiice

Generally, with resp.c: : c real estate transactions, title i.:sirra7C", curt;panic5 prouide the esscntial link between the ptiblic record
and the pa.rties tc i nc transaction. A titlc insurance policy ..,s niially an indemnity contract in wkaicla the. title insurance
coiztpaity agrees to ir^r_z:7i^tiiv the purchaser of"rc-a` ropei;y tiar any loss or damage resultixig from title defects existing at the

date of the policy, except for title defects c,xppcss?y i.xr.l;.c cd ...rder the policy terms. V7 Most title intiurzance policies rtreasure
"loss" by the consideration tliat the (?LSyer lxil.i ii ( ll l rQt; ity.

The insurer writc;ti a title insurance policy only after its etnployees or agents conduct a search of title to the il:.sured property: ln
general, title irtsuranre companies Izxaint^i.i t:eir own private tract indices and records, called "plants," covering all real estate
in the county or cotuities in. which they oI s^c. *: ltc title company const<Int1y iti,da.i:s thc>e plants from the public record.

Typically, when a ritlc c^Inpan} receives an order for ti:lc o^, .t specified tract of laiid, cornpzitty cntploytes or agents
cozaduct an ex:ai.i,.,,, .o:: of title to that tract using tha uc>ml:;j:1y's titl_ pl:tnt. Based on that examination, the title insurance
contpany d.ecids: c t c.tt.c:r to issue a poi;c :st:rilig title and vhat xt E}..ions, if any, tliat policy will cvntain. :•1 }Jr";? Iri e:ffect,
a title insuraiic:t: polit^v is an opinion on tit'L b: ite 3 by att indetzanity eoi tract. i i

When iitle insurance is used, "insurability...t'<<^r tli,.;, "marketable title" becomes the test af a title's acceptability. 4nstirabili€y

is the insurance cornpaBty's willingnc.4s w Gi: ur titte. Because the insurer typically accepts a degrec )f business risk when it

issucs title insura.r.ce, insurability is a braa.Icr ,:IU more fEc;<ible standard tl3ait marketable title. For e;cample, a title ins; ~ance

ccirnpany will typicaliy insurc title to property if, in the insurer's opinion, the property title is sutf.: frec of drt,^cts to

justif} issuing a policy iiadcnznifying, the instiretl af;ain:;t loss arising frotn potential title defects, even though the title does not

ntcct the legal standard of "mari:e-tabilxty°,

C.1'etrtsletatn Land "!'itles - Overview

, ierz;?ly, title irisur^.nce is nat available to insure interc;^ts acquired in oil and gas. 1' Thus, the essertial link betw•cen the
pi_biic .ecortl ttriti persons desiring to accluire <tnd develop oil and gas properties, explorc for oil and gas, and market oil and gas
produt;tion is provided th.*ough the process of title examination and opinion -- the process examined in this Ai-ticle.

In a typical oil and gas transaction, an oil ;rnci gas exploration conzpany *1013 leases 1anc3s geol.agl-.r:ly idcntifiest as
" lt:^ yh ,,^rosF^4tts `^4 't'he basic r,h:s ;iL^ t d b a lessee under an oil and gzts leasc ;ncludethe riglit to c:ntcr ^:l,ti>n :I:^: li:nd, to explore

for oil and ^o drill wr l,s; .u;cf to produce and ntarket oil and ;as.'' :iefbre expending largc arrou ,cs ofnaoney to acquire

1clses, as.d ce:-t;;u:y b.i;,.,: a well on the prospcct; the operator want assurance that tnc ;,;,,r:;on from whom it is

acquiring the icasc ha:> t e ;::,tiver ^nd authority to t;rartt the lessee those rights. ; t' Sinxilarly, when and it`prodciction is obtained,

the production piarchas,:r v':l :^!qtiirc assurances as to the identity and title of the persons ci7titlec3 to receive proceeds from

_ ,. _. , .. . .,
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the sale of prctductiot:, As more fully discussed below, these assurances are pro\ icdQd ^k s_veral stages of the development
pE°ocess through title exaniination and title opinions.

D. Definitions

'I'he following terms used in this Article have the trtcazrings set forth below,

3.'Title and Esaniiiijtion ttP"i'itle

"Title" is defined as a hs^td. ,: ot'rights whiclt constitute the ownership ofproperty. U^ `.Title" is also used to designate the means
by which a property c,v. .n•t.y <:vidcnce his or her o-wnership. In other words, title may relate either to ownership itself or to
the acts, instrurzi,,..,s, or rtcorJti .si I which prove otvztership. When this Article speaks of "cxamining title" or "rendering
f n t opinion on titlL," it sj^^ a'<s of i> in the evidentitt.ry sense rather than the pure ownership sense. "E:iaznination of title" tlrtts
refers to cKar,?ininQ evidence to prove title to real property.

2. Stand-up & Sit-doevri Examinations.

The two nietht3ds mosc c%ftcAl cinployed in exantanin;; petroleum land titles are (a) "examinations fron7 ahstract" or "sit-dowa7"
exait.iitations atncl (b) exan7in:ttions of the county records" or "stand-up" exarninations. Stich title searche5 have been
described as follows:

t:tie opinions are based on either "stand-up" or "sit-dotvn" searches. l:ts a stand-up search, the examining attorney
sea ci,es i,xw official records of the county recorder's office and other county offices where the subject land is loctzted. In a
sxt-^iovvn search, th,; ::'.,orn,:y examines a verbatim abstract furn:shed by an abstract con}pa,ny. A verbatim abstract cvata.ins
copies of all insu, m... u'.'^,cting title to the property, cppics ofjuci;cnents rendered against persons in tlie chain o^ titlc, and

statetnents concernarr - pp,vrnent ti#'taxes.' v

3.11t0e Opinions

A title opinion consists of an attorney's conclusions concerning the ownership of a tract of land and the minerals underlying

that land, based upon the attornc:yr`s examination of titlc. 'I`itle opinions are usually in letter form. Althotagli they are expressed

as statements of opinion with reservations, qualifications, and exceptions,'tt title opinions c4tn cxpose the title attonre.y to

malpractice Iiability for nlaterial etxors and ornissions. ' t

%.: Iil.'I'1ae ExaminatiottProcess -- Persons Involved and Respective Responsibilities

"rhe examinatian ofpetroleuzn land titles rectttires discipline, attention to dctail, knowledge in several areas of the law, and an

aptitude for e'^ idence. Furrlier, exatninidg the record, preparing a title opinion, and decid'uig whether to accept title

requires bttsiness ji.(!g,nent ttnd :earr,,,=rutk on the part of three professionals, all with different roles, who are usually involved

'rn. the process: the latldnaun, the tizl^: attorney, and the company manager.

Landnzen pertiarrti a nttmber of key functions in the exaniination process. In stand-up examinations the landinan typically

conducts a search ofthe istdices, establishes a chain of title based on Itis search, and prepares a run sheet reflecting the instruments

in the chain of titlc:' 2 Although the IanElman's duties are generally less extensive in examinations frorn abstracts, he typically

performs a number of valu<ible :tenP"sces in this sit-down cxacninatioit as Wel#, 7^ In co6;nectiozt with either type ofexarninat'ton,

the tancitttat operates as a trained investigator and may bec33led on to close holes in the chain of title, uevclop additional facts,

and cure title defects. -4
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The title attotxtey exalrtines the instnimel3ts in the chain of title and prepares a title opinion whictt sets forth the surface and

minerai ownership. 2' The title opi-t;on also notes any deficiencies in title and contains information as to the curative measures

necessary to bring title up to tjiz d,^si^sd standarci. 2"

ln this Article, "i:onaparly nzanagerne: tt:" refers to the land department of t;:e oil and l;as company that t3esires to develop propet2y

for oil «t,c: gas or to market production (or nsore specifically, thc, fr;^:.̂  i^ iu„al in that land department responsible for the prospect

to ^: !tzct ?: . ., copinion relates). Company tnanagetncnt determities s<<ltat title risks are acceptable. Typically, the attorney will
,-,

apply a "inarketab:c title" `^ standard in examining title and preparing his cipi:nion. Often, however, company ananagemcnt will

accept a title whiclt is less tnan "marketable" if the *1 016 business risk in accepting such title appears reasonable. 3^
Tl7e respective functions of the tltrec professionals involved in the process ofexaniining petrolztrnt land titles frequently overlap.

For example, the cxarrtinittg attorney should point out defects in title and let company management decide oat whether to waive

such :::^t'ccts.l-ioweva^r, the attorney should not operate in a vacuumby raising problems of little practical significance. Although

management may consult witYt the cx:,;itining attorney prior to decid"tng what busincss risl; to accept relative to a
p.1 Y{Clti ir ! ii'ti, t;e Lt.,l7_i ile .1:.: '.iSion rests so1t:1J'•4iih oolYl( 1 7. 7T:<.n.3^,Tetnent. A w(?ri:fng knowledge of tbe lill'V is extremely
he';>tui o ':ndlnar., b.. ._ r;7i, ?uld not tal;r; it upon li:niselfio waive a defect s=mpiy because he thinks the attorney is wrong
on th^, 1.,w. O; th: o..'.cr i.,.t,l, Cl,c landtnan ntay reccirtr,iend waiving a defect b.+s<.i om '.,ct5 known to hitit but not known to the

attcrr c.v. ,:urn11cnnorc, *hQ :.t'oatey`s title opinion sltould not contain requirements couched in terros such as "satisfy yourseli"

when a legal det(,rn,^r;<<;ion is involved; however, such a requirement is proper as to factual matters such as a cnissitxg delay

rental receipt.

Countless additional exarnples could be cited to illustrate the interdepcndcrtce and overlap in the respective functions performed

b), the exaanininv attorney, the landman, and company naanagetnent. "1'htrs, each o€'thL three professionals sltould be aware of

her own role as well as the role of the others in lhc overall process of examining petr oieuni land titles.

IV, xlppFica ti z .`itu^adtsrds ias Examining and Approvirag1'itles

A. Marketable 7`itfe - The Standard Applied in k;starriicaing ']`ifles

Long ago, the Ia ,. ati nbjeci;ve marzciard <-at1:.d n a kv=;ibli ti:au," against which a title would be measured for

purposes of'tikle e,^a?:tinat.on. Tit:e ,!;,provtit t c;i.;Ae; a ^; t...tdard. A zuarketable title is frcc froria reasonable doubt such

that a prudex:t pc.son, witi< knawk i,t of a.l s«:iritt ;^,.ets and circwr: t,iiicesand their legal significance, would be willing to

accept it. `q All title opinions in Texas *1 idT " atiust be renderi:d based on marketable title. 30 ^1'o be inarketable, a title tteed not
be absolutely free froni every technical and possible suspicion. The mere possibility of a defect rvhich, according to ordinary

experience, has no probable basis does not show an unmarketable title. 31

Generally, title will not be considered marketable if:

1, a reasonable claattce exists tl:tat a titirdparty could challenge the validity of title against the rccord oLVner;3

2, parol evidence is nccesSa7v to remove doubt as to the validity atxd sufficiency o.E'the owner's title; 33

3. the titic rests on arrc^..,r-ption of fact that would probably become a fact issue to be dccided by a jury in the event of a

suit; ``' or

4. the rc.cord discloses outstanding interests claimed by tbirdparties that coulc3 reasonably subject the property owner to litigation

or compel the owner to resort to parol evidence °;1018 to defend his title against outstanding claitns,

Tn addition, to meet tl:,2 s...-:dixrd o1'nzarketability, title tnust be unencumbered, "T'htts, prior oil and gits leases and tnortgai;es
shottld be reEeased, taxc.> s:cuu;d be paid, a?3d judgments shottld be satisfied. Where prior leases, liens, or encumbrances have
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not been idt.xs:xl, tnarketable title rnust be established by produci3xg clear, xeadily ac,"cssible evidence of nnn-production of

prior oil and gas leases that have expired, orsintilar evidence of paytnent of utirele.ase ; ti,^ns or encumfiranccs.

B. Btzsiness Risk - TheStanaard Applied to Approving T itles

In practice, with respect to petroleuii7 land titles, marketable title merely estabtishes the basis for rendering title opinions, not

the type of tit3c which must exist before accepting a lease or drilling a well. Customarily, an oil cornpatty will accept a title that

is a reasonable "business risk" even thouf;h that title fails to meet the marketability standard, This does not niean a title will be

accepted when serious doubts exist as to its validity. Acceptable business risk does itYcan that leases wi;l be acquired :anel wells

wi(J be drilled on property wIrcn gaps in record title are bridged by apparently reliable affidavits ofridverse possession, or proof

of deatb or facirship, even though a reanote legal possibility still exists that title could bc attacked. st'

The degree of ri;:c considered acccptable v«ries with the exatnizzatiozt's purpose azad the company =nanagcmont's business
judf;rnezAt. C)br s<, ;. , an acceptable risk when one is "checkerboarding" lc;asesfor a bonus of ten dollars per acre may not

be ac^4ptablc when the d4cisiUn involves drilling a test well costing over a million dollars. 37 Compa;ay attitudes c:oncernisig
?:.ol risks vary with thc, rnanagcrrtc;nt's differing analyses of the likelihood of title failure balarced against the cost of

curing title defects.

C. In&erplay Between Examination and Approval of Titles

Most oil con.lpznfc l!trw a$righly practical approach in approving or ''•'I019 disapprovint; titles. T1Ie attorney prepares an
opinion based o:t ,h, :elrst;vely objective standartl of marketability. Cornpany management then tnakes the business dwcisiaai
whether to accep t tit'e. That decision is usually based on tftc more practical sttutdard Uf'business risk, rather than rnarketability.

Thus, business risk is a subjective s€undard that inay vary frtrni ease to case.' 9

V. Methods of Exan3iaaatian, Indices, and Land Descriptions

A. Examinations from Abstract

In sit-down opinions, ttae exam:inirrg attoixtey prel,,;: s a title opinion based on the attorney's examination of "abstracts oftitle."
An abstract of titlc is a collection of verbattrn copi.,s of all instrurtrents an<i taroaeeciinf;s contaitted in the public record which

affi;ct title to the tarid covered by tbe abstract. 40 With so.ne variation, rrrost abstracts cotisist of the foF.owing:

1. a caption sheet or title page which identifies the abstract by ntnnber and the legal descriptioFi of the land;

2. a plat prepared l,y the aiastractor kvhicli f,trtlaer ideiitifies the ltrndl

3. an iiztiex which 'i s:s uil of the in tr untcn,ts coaitaitzed in the abstract;

4. entries, vl•lric h c c.wipris _- the bkilk of the abstract, consisting ofveibatim copies (cu in some cases excerpts or summaries) of

e:tch instrumcrt a cti:r^ title to the litnd; and

5. an abstractpr's ccrtificatc regarding the land abstracted, the records atid time period covered, and the nurnber of "'lti.?tf

pages in the abstract. 41

1. The Abstractor's F unction

k4'hile the precise methods of conrpiling abstracts may vary, abstract company agents or enipl€iyc;es genr:.raily conrpile abstracts

using private tract indices similar to the plants maintained by title insirrance companies. In many counties the sanic company
operates as both a title insurance cu ri aay ;tnd an ;rbstrzrt;t company.
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Abstract companies typical€y maintain a t.^t ^f cards (or their electronic equivalent) indexed by surve,; In Tcx<ts, all lands

situated in a particular county are w,thi- t^,(:sc survt;ys. Surveys typically consist ofscertoi:a (ti 4t} acrc:s), s(4428.4 acres),

labors (177.I acres), ortsac,ti'ons thcr4of U--girtally, cards referenced under a giy4a Sti,cy tt;amc rii1^4?cd all transactions

pertainanl; to la:nd withs`r, that survey. 4` Today, n7any abstrnet cUnxpanies have replaced these card files with corrsputer generated

files that perforan the same tianction.

prom its plant and the public records, the abstractor cornpi€es an a.bstracteovering the specific tract under c:xttminatiori. The

abstract shoEild include not only all recorded convcyancc^, but also copies of any relevant judicial proceectings. €zt add'stion,
copies of wills and related probate proct;edinl;s, procee !in !^ :o determine heirship, and proceedings relating to title passing

throrrgh inheritance should be inc€uded, as shottld atty atTidavits of record siich as affidavits of posscssiUn and hcirship. 'I'hc

abstractor is not conceixaed with the consequences, legal interpretation, or cffcct ot' ;uay of the instru.nents contained in the

abstrzact. 43

2. Review of Abstracts

The title attorney is responsible for detcrntiningthat the time pcriod covered by the abstract has no gaps and that the abstract
covers all oi the: land un.'^;r examination. The attorney's responsibility naay be complicated because several abstracts oftc..n
cover the prope r:y under e,.i: ):itat ion. For example, to save time or money, landmen sometimes borrow existing abstracts froni

€andctwner, ,r prior lcssees. The existin^^., abstracts are then updated by "supplemental" abstracts,'{ t and "base" abstracts 45 are
ardered t,r `1021 cower portivn.s ef thc property for which no existing abstracts arc found.

The c:cti ., ^..,.6,:ittorney does not need to know the precise details of how to cornpilc absti acts. However, the examinittg attorrity

must caic;a':€y check the abstractor's ccrtiEicate to deternnine that the lan<t and t;trzc pcrictd covered by the abstract are corre.ct,

complete, and adccltate. Ile should also chcck to detetmrzr.e vvhether abstract entrics are properly indexed and whether the

abstract covets all approptZate cuEinty rtcords, Finally, if more than one abstract covers the land beia7g zxamitZed, the attoaney

araust detertnine how the variorrs abstracts fit together and whether in total they cover all of the land under examination.

B. Stand-up Exaniinatioaas

A 'tiia,? d-t:p opinion" is a title opinion based on an exatninatiott ofpublic records in the county where the land is s#tuated.46
The a:.pnaey may personally search the itrt€ices and records, as well as examine t:ne instrunients in the chain cyf title: TJsual€y;

however, the attorney delegates the task of pc:rforrnine the iititial search of the indices and records to a Iandntatt. 4 7

Although procedures may vaa-y to sonie degrcc,"t a typieal stand-up examination 49 is c.ontlucted as follows:

I. The landrttan establishes µ"starting point" for the cxaaninatiota. The starting point is a past date sttdh as sovereignty, tiity

years ago, or the clos='tig date of a prior e>pinion. '€'he examination will cover the period between *107'? the starting point and
the closing date of the opinion. 't"hc closing date is the last date covered by the records, typically a fctv days prior to the date
of the examination,

2. The Iandanan ti cn: ascertains the tnic:ii^^- of the indices in the county where he is working. If the index rrtztintaincd by the

couriry elerk is a"^raatcr-gr^tsstce" itidex, stt the I€tndman uses the grantee indices to trace title froni thepresent to the starting

point and uses the grar:tor indices to research title from the starting point to the present. 51

3. In atldition to the indices and records in the cotiinty clerk's officc, thelandman will searcli sevcra€ other indices and records
outside the county clerk's office which may reveal inforznation affecting the status of title. I'hcse records inclurlc probate,
county, and district court records; Uniforin C'ommercial Code filings and the records of'the tax assessorJcollector.
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4. From these various indic,: ,, the landtrtat7 compiles a list of the instruments that may affect title to the property. He must then
go to the record bocsl:s <:rd ^. ; each instrttanent to determirte its relcvance. Sorrte oft.it; instruments found in the indices will

be clearly itTelevant. Ifdot. .:xists asttr relevance, ltowever, the instruntent should be included in the rttn sheet. `'

5. Thc. lant.3snan's next task is to list the instruments in the chain of title in a run slieet.'3 A run sheet lists the instruments in

chronological order and inchsdi;tithe type of instrument, partics, and reeording data.

11023 6. At this point, the exaniining attorney generally assutne.c the tas:c csf coniptcting the title exaznination, tisint;tdte r-ttn
shee; as a guide, she goes to the reeorei books and exainines u<<,:I, r:: ,runten: listed on the run sheet. Among the things the
exam i:: ig a'tonrey tat.:st look for are the currentownersIiio of ti+.e surfacc utd minerals, gaps in the chaiti of titie, defectt; in the
instrtnnw, s, and legal requirements. The exan<;nint; attorney should also cheek the indices, particularly if'pps
exist or ni«t<<,.s siui, sG:;2;c.;t. While the landman's run sheetia :tn extrensely valuable tool that can save the attorney c.ountless
hpurs, the a::or=tey should not base her conclusions on therun sheet or the apparent content of the instrtiments it lists. The
a.ttorney must review each oi'the listed instrungcnts and base her conclus;ons on her own s.xanaination.

The seg,tte.nce of the above steps will vary significantly from examination to examination, although the order listed above is
quite typical. Many ctf the steps take place ntore or less sinrultaneouslU or in varying order as to ciitTerertt chronological periods
in the chain of title, whitl7 niay span several decades if not centuries. Shortcuts, such as recital r4t"erence;s to prior instrutnents,
often speed up the search proce4s. Morc often, thcitfgit, the search reveals apparent gaps in the chain oftitle; apparent deati ends,
or countless other probiem4 which ttiust be resolved.

The title exatnining process is one of'evidence gathering and The result cJcpends on the ii:genuit;r: r L.,evcrance,
and attention to cteraii exercised by *.?-Q landinau acid the attomey involved in the stand-up vxamination. The result also depends
on their ability to work together a.q :i tc:t:n. i3'ike the abstractor, the aancltztan locates all instruments and proceedings which may
affcct title. The abstractor places th"o !..,+.: utnents in his abstract, and the landman lists the instruments on his run sheet. The
examining attorney bears sol:;respot»ihility f itr interpreting thesc instruments and determining their relevtance, rttateriality, rtnd
legal effect.

C. Ittd€ces

The most conmlcn type of index in most states is the grantor-grantee index, in which each instrurnent is indexed under the
naxnes of the grantor *1112=1 and the grantee. In Texas, the legislature recluires eacY, county to maintain a grantor-grantee

iade :. ''" Clerks periodically compile stdditions to the itidex which are set forth in supplemental iz7ciices. 55 Both the main :md
s.i, ,I. Ft;, ntal index books must be exaanirxi:d, and the instruments revca:cd by thc ittdex must be pulled and read to detrt,,:ine
rptev aney.

The public r.^cr,rc3s ir, some states and c;ounties have a tract index .C° in ct^.fi.iition to the grantor-grantee index. When a tract index
is ncit aiailabL• :n the public records, tlze local abstract or title insuia.,;:; company may have a private #ract index, which can
usuaily he uscd iar a fee. Tracts, of course, vary in size. Crrrnerally, a tract index that lists in one place the various instruments
affect'tnt; title to a particular tract of land i:an bc helpful, even when the tract is an entire survey anct the title exatniner is only
interested in a strtall portion ot'the land in that survcy,

Finally, the structtsr4 of both public records and indices varies frorn county to county: Some counties tnaintain onc set of records
and indices for all instruments, wliile others tnaintain scparate sets of records such as deed records, deed of trust records, and

oil and gas records. s^

D. Land Descriptions

The title exarniner rnt:,i the r•:smi,:<<aits in tir; chain of title to detcrrnitae whether they contain adequate Ieg<tl
descriptiuns. Gt;netaily, zt lh,,.d 41::scripticat3 is ,Pily adUquate if the deed or other instrument contains sufficient itifarmation to
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identify the descrihcd land with reasonable certainty. 5s lfthe dcscription is not legally adcc14ute, the instrument is void under

the statute o1`frauds.''"

Most rural lared 4'o in the United States is dcscribed under the "rectangular survey systc:tn" which was established in 1796 when

Congress passed the National Land Act 61 'I`hc National Land Act established a series of six square mile townships ident' atied
by township lines rttntting east and wcst and range lines running north and south. Each township contained thirty-six 640 acre
sectictns arranged in a syuaxe (i.e., I square Fnile), Each section was further subdivided into 160 acr; quarter scctions, each

of which was further divided into forty acre qttarters. 62 The most prevalent method of deseribing land surveyed under the
rectangular survey systena is by relerence to its location witliin the system; for example: the Northwest qtrartci of Section 10,
'l'ownship 2Nortlt, Range 4 West of the 31 st principal meridian.

Various parts of the country recognize several exceptions to ts.ie rectangular survey system. 63 The rnast unportant exception

to the rectangular survey systetn, in the context ofpetroleuni land titles, is found in south and east Texas. Spanish and Mexican

land grants subdivided vast portions of 'I'exas into irrvg;alarly shaped surveys containing anc or morc leagues of land (^28.4

acres) or one or rttord *'1026 labors of l,:r,d (177.1 acres).64 The Spanish vara was the unit of lin;:ar measurernent. The

legislature declared that the vara was cquivale ?t to 33 1f3 iszchcs. 6 This system described land v:rithin these surveys by metes

and bounds. t'G

Mc:c.; .nd houstds descri;^tron ;^iF•c precise boundaric;s by angte, distance, and course frtitn a fixed and ascertainable starting

poizit v hi44 can be Iocat^:<i an tl,c grQ.tnd -- the "naonuancnt." The rnonttnient can be natural, such as a tree; artificial, such as

a fence post; or a point establisi<<d by reference to a recognized survey, such as "480 fect south of the northwest corner of the

Jason Daniel survey." All metes and bounds descriptions ntust "close" so that the final point is the same as the starting point. t"

VI. Transferring Title

A. Conveyances

The most ctimtnon way tc transfer latad title is conveyance. t"" Deeds and assignments are the types o€conveyances most oiften

used to transfer title to interests in oil and gas. 69

A conveYancc;nust: (1) be written, (2) name the parties -- grantar and grantee, (3) contain present words of grant. (4) contain

an adetluatn description ofthc properfy., and (5) be €iuly executed. 'it

An effective conveyance tnustbe deliv,:rcxI. Delivery contempl<ites a present intent to transt'er title. An intent to transfer title

at some futttre date or on the N^pi3ening of some fttture contingcncy, such as the grantor's death, does not satisfy the delivery

ra::luirenzent.'? Usually, a.'c ^^<r:.3iner ',:102" cannot te:ll from the record whether a deed has been properly delivered. ")^cci>

are presumed to have been pro cr?y delivered unless the record or other evidence indicates the contrary. 73 However, a lengthy

lapse in t::ne between the date on the <leed and the rcc„rd;,i 1^, daie r,:tay rebut the presumption ofproper delivery, and should put

the tii1;, cY, nir;er on notice of possible delivery problems. The prime exanrple ol'such a lapse is the "dresser drawer de:ed.'"in

this situa! icri, a grantor executes a deed in favor of his son, but instead of recording the deed, he placesit in his safe deposit box

with inst.ructions to record the deed after the grantor's death. Suctt a deed does not legally satisfy the cfelivcry requirement, x

and should generate a requirettient in the title opi.rtion. Quitclaim deeds or disclaimers of interest from all the grantor's heirs

other than the grantee natncd in the "dresser drawer deed" are the u5uat methods of curing title.'5

B. Other imeares rsf .CrartsferritAg 'i,raie

In addition to conveyance, ownership of oil and gas nray be translcrred through judicial action, inheritance, and
inwoluraar,traiisfi:'is.
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Judicial transfers generaliyoccur in two situations, The ftrst situation irtvolves the sale of property ptersuant to court order, such

as mortgage or tax foreclosure proceu°dings. 'i'Iic second situation involves proceedings in which a cottrt resolves real property

ownership disputes such as quiet titlc suits or trespass to try title suits. 'H

When a property owner dies, title to the d:..cde.nt's property passes to lais bt^m ficiarics, heirs, adrninistrators, executors, or

successors in interestthrottgh probate o' ;1.c ::4c cnt's will or undet „!,,:; of dr.;ccr.t and distributiorr. St:ctit3n 37 cIf the.7'exas

Probate tode provides that "[wJhen a person dies leaving a lawfi-l w::i, :.ll of I:.-sestate devised o uenth-^d by such will ...

shall vest immediately in the sievisecs or legatees ...; and all the c:st:rte of such person, not d4: ic;Cd or bequeathed, shall vest

*I028 immediately in his heirs <tt laxu..,. Generally, the satn.e c or ^iderations that govem t,tl:. tr rznsfers by will or intestate

succession govern transfirs of intcrtsts in oil and gas:

Flrr:i'1} tt?c !:.,ty be transferred involuntarily tltruugh arlverse possession. .AI1 states have statutes of limitations which gancrally
if onc who is not the owner occupies land in art open, notorious, and adverse ntariner for the statutory time period,

then I_^i (2^ .:pancy of land may ripen ip.to ownership divesting xhc former owner of title. 78

1h associated with 5uula a:..sfi,rs are beyond the scope of this Ariicle. However, title exa.tniilatioat requires

a iuro:;c, o#'several legal areas otiler than oil and gas law, including conveyancing, proliate, judgments, stattttes

oflinait<<tiots and sta:utcs+af tlescent and distributioIa.

C. Establishing a Starting I'v'stat for the Title Run

What shottld be the starting point for a title scarch? 't"he ar,w;I usu..al':y depends on a vtiriety ofpractical factors, including
Consit3eratiL3Tis rLlated to time, cost, examination pLkr})ose, bus:'L1esS risk, CFIStorrl,an(i Lonlpany policy. In SotneCaseS, the

examining attorney and client may partially rely on a prior title upillion coveiing the land being cxantinetl:

Ist the preparation of the original or initial opinions, 79 the question arises whethLr or not the examitter should run title back

to soverLigllty, '1'ht time and expense qf'running back to sovereignty is typically'o w';Itcd against the risk involved in ctrtting

the se..rclr sliort. The purpos: of a particular opinion may determine E7oiv far back to rrc.t s title seareh. For example, companies

that <` ould Iiot convi f r; in back to sovereignty when acquiring leases for a re:t d,rElar per acre bonus Enight do so prior to

i> ,nding in ex... of a rnilliolt dollars to drill a well. 5fltne states have c;urativc statutes which decrease the risk of

!arta.:g the scarch sitort.
The fbllowing situatialr ilitkstratcs sotne of the practical considerations involved in deciding how far back to run a title search. In

cormc•cti.t>n with a prcp;)sed loan from the Ittconsttuction Finance Corporation ("RFC") secured by a lien on real estate owned

by his client, aNc,w i r;c.<<ts zlttetrncy preparec7 an extensive title opittion based on a title examination going back to 1803. The

RFC hesitated to alrl-rcve tiia loan and requested that the attorney run the title search back fuiliter than 1 . 803. 'Che New (3rlealts

attorrxcy's classic reply read as follows:

`J;,ur l;.t^cr 3..iG ti tles in case No. 189156 [was] received. I note y{irt wish titles to extend furthcir than I have presented

tt c.ixi: I was u°:arva:4 hst any educated men in the world failed to katow that Louisiana was purchased by the United States

from 1~ ranc- in 1803. The land canle iitto posscssion of Spain by right of" discovery niacs`e in 1492 by a Spanish-Portttt;uesc

sailor narnccl Ch: i;topher Columbus, who had been granted the privilege of seeking a new rclutc to India by the then reigrting

mpntirch, Iaubella. The good Queen being a pious woznsn atid careful about titles (altn.vst as cart:fial, I ntight say, as

tlie RFC) tocs[ 1.] the precaution of securiaig the blessings of the Pope of Kon7c upon the voyage before she sold her jewels to

help Colu.nabus. Now, the Pope, as you know, is the e:missary of3esus Christ, who is the san oft'iod, ancf God, it is contmonly

accc;pted, made tho world. Therefore, I belivve it is safe to presunte that 1-54 also ntade that part of the United States called

"Louisiana" -- and I ttopc to heii you're satisfies3. `'t

Although title-rclatc€i .iterature probably over-qutytcs the above story, the story takes on a contemporary quality by substituting

acronyrns -- " If.TC;" s ` for "RFC:'."
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',103€3 Every title must begiitwitlt a grant, such as a patent from the sovereign. In t7tost states tfieoriginal grant is a patent
from the United States. The notabie exceptions hre the original thirteen states and Texas.

Four different sovercigns -- the Spanisti govcrn:rncnt, the; Mexican governiment, the Republic of Texas, and the Statte of'Texas

-- issued pat>;;nts ln Texas, s' Texas ents;red the Union as an independent republic in 18{15 and retained its public latzds.

Consequently, the federal eoveraunent does not own land in 'I`exas, exccpt for "acquired lainds;" In other words, no part of the

"federal public domain" is inTexaas. 84 ln tnost vyeste.rn states, suc:h as New Mexico, the federal government still owns a large

portion o#'the land.

A patent establisltes that the sovereign has parted with legal title to the land. Since statutes of limitations do not run against the

state, one cannot rely t.:n li ^; n:.^ou i`., to lands forwhich a valid patcnt was nee ^ r is;r,ed. s^ Texas patents are registered in the

gencral land aftice, andcc ;,;es ofpatents should be (and usually are) recorc'.eii in t}r,^ co,: ;ty where the fand is situated. However,

failure to record doe s ttot ai1 si.t the patettt's v<lidity. `;'rrus, if aai exarninatiun rcsc<<'^ that a copy of the p,atent has not been

recorded in the county uhere the land is situated, exanrinee s'noutd search tfio general land office records for evidence

of the patertt. Numerous other probleans tnay arise concetrning: patents, incliiding the procedaires for grasiting and perti;cting

patents, the validity ofsuch patents. whether .he patent passed inizreral rights, the Tixats Rclin9uishnaent Act,st' 10:31 and

vacancies. k7 Ilowever, these matters arc our . the scope of this Artic(e. s`'

U. Chain of Title

The chain o!°conveyanc:es or other transters by v: hit}} t:t:,: passes izom the patentee to the present owner is called the "chain of
title." All instruu7ents in thc chain of title frotn tlle> tidc seurcn starting point to the title opinion clos ,_ 3c.t ehoultl'oe inclttded
in the abstract or rtin sheet azid examined by tne exartuning attarney. Gaps or defects o#tetz exist in the c^.rly chain of title.
Follow:ng a gap or irregularity, title exttrniriers usually take some comfort if a regular chain of title ensues for the linlitations

period, prior to any severancc of minerals. In this situation, title examiners often rclyon an affidtivit of possession containing

facts su#ficic-it to establish liniitation title,

90 i'di. T'tae Attorney's Exaraaiatzttdota

Title examiners should understand the basic . 'i5tinction betAvicen the duty oi'the examining attorney and tEiat of the atbstractar
or iandman: The duties of the ?i:rid:n an cind t'.. a: :^ractor are to search the record and find, roport, and asseixrble the facts. The
duties of the examining attorney nrc t:,:

I. examine the instruments %i;y the abstract or the: record;

2. interpret the instrume:dts in the cha:in of title;

3. formtiliite legal and i:actttal conclusiozxs based on the

examination; atid

4, reflect these conclusions in a title opinion.

*703::1 Preceding sections ot';his Az:ic.lc F. a;sed on the pract;cal steps involved in searching the record. This section and the
following sectivtis focua v.I t..,; ;;xai-wa;ioit ptocess and title opinion preparation.

The purpose of a title opinion is to advise the client of title defccts and irregularities which might iinpair n.iarketable title or
expose the client to litigation atzd to suggest how those defects and irregularities may be cured. The exr:ininingattorncy should
strive to solve probleens, not create theni. The attorney's job is not to impress the client with his knowledge of obscure [agat

^ ..';
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points or with his ability to uncover facts of'questionabEe relevance. .Ciatlter, the atiorney should focus on problezns thttt ntight
expose the clicnt to real world risks and focus on Yinditrg solutions to those probleins.

iJtte of *.I,^ <<a f tining attorrey`s most difficttl: chores in the examination process is organizdtion. The abstract or run sheet may

cov,:r at.x tinte lcro^. astd revciii ^ i s tl s5 title transfers re:lecteci 6v a plethora of instrusneitts _- all of which need to

be examined, sor.. a, :.i .d r..,.,,._. d. The examining attoritey is thw master of rclcvancy and tnateriality. ile must:dc terrninc: the

importance of a isa. t.cu: c: r t sistrurnent or trazts ^t r; r u i thin the context of the chain of title.

The examini::g:, ?„r:ie^ tt7ust develop a system that reflects his title exarttinatian results as succinctly and efficiently as possible.
Developing such a syster:r asoids confusiort, duplication of effort, and repeated searches through a thick abstract or set of
instruanents. Many cxatni 1i :t; : ttot, ^ s find that making one o: tnore graplric depictions of the chain oft°xtlc is the most workable

method for initially SummariLi:-,w: the exaTnination results. 91 "1"he types of diagrams and worksheets v<try according to the
prefcrences ofthc: attorney. k._̂ cb exttr:tinrr shcruld develop tus or her own methodology for summarizing his search results.

The attorney sliottld itzolude basic tnfe?r t^^ ^or: ^^;c,h as the grantor and grantee, recttrui .^ d<^.t,>, an^i date of instrument in the
diagram. In complex title situations, two or tii; veditTerent diagrams may be necessary. I'c>r cxacr3ple, one di::grartt may .41iow
the basic ittain of title; a second may show encutnbrances, mortgages, liens, and unreleaseE'i oi: ttztd gaslc,asc:s; and a third may
show assigsiznents of the present oil and gas lease. In a less eont.plex chain of title, all transactions can be ccn-,bia.:d iiito one

I033 diagram. Diagrams dcpicting the ctzain of title can be ttse#"ul tools which; when used with the run sheet or abstract

index, can ease the attorney's difficult task of systematically exatnining instruments in the chain of title.

4'TI}. Tikle Irregularities

Few titles are completely free from doubt, Consequently, the exGunin«stion will likely reveal various types and degrees of title
irrcbul<>ritic^s. This Section discusses some coatitl3only-cncountered title irregularitics.l-ioweocr, a discussion of every type of
irrelgul: iv e,^cruds the scopc ofthis Article.

A. Nature of the Interest - Mineral or Royalty

A title examiner often confroFats the prtiblctn of deter=ninint; the legal nature of an interest -- w°h-cthcr a particular grant
or reser,ration in a ehaict of title instTtirncnt creates a mittcral interest or a royalty interest. This det°rrtiinatican is critical in
establishing who tnust join in a lease, how production and costs of pro(iuction are allocated, and who receives royalty, bonus,
and delay rentals. Unders.anding how that determination is made goes to the heart of oil and gas jurispruclence.

Thc ineidcr:ts ofi'tni.neral ownc.: ';ilr are we1l-established and consist of "development rights," "executive rights," and "rights to

Qc o!^aj )7^bc.tefits und-cr ;ind gas fea:;e," The "developntent tit;ht" incltides the right to cx{alore for and develop niincrals,

a:, ^:ll ..s .}ae obliga:ion t: pay any costs of exploration and cleveloptncnt. The devclopirtent right a{so includes the right to

rc<t:,^::ai i use of the surfa ^:: estate and the rii;ht of ingress and ep-ress. t.; Although the mineral owner can personally exercise

the development rightr he rarely does so becatise most mineral owners do not have the capita i c: technical knowledge to explore

for oil and gas. Instead, the mineral owner usually conveys this right to an oil company thi ougi aa oil and gas lease. 44

* 1034 The "executive right" is the power to lease, 95 The "Right to Ecotttstatic Benefits tlnilcr the Oil and Gas Leasc" usually

consists of bonus payments, delay resttats, and royalties. "if

A mitieral itttet'cst encompasses some or all of the above incidents of mineral ownership. A royalty iaaterest, on the other hand,

is only one incident of miircral ownership. A royalty interest is a share of production free of the costs of exploration and

production. 97 A royalty interest d,.•:; not incltkde any right to tlc:velctp the minerals, to delay rentals, or to receive bonuses. 98

Through proper dr. tz; :^a:.;lrip, s^ hich are clearly either mineral or royalty in nature cttta be easify created, reserved, or

conveyed. I-lowcvcr, <Vi1 attorney or ittttdtnazj examining petroleum land titles will likely ettcountcr rnany inst:ruments which

contain an endless variety of anibiguities relaticig to the nature of the interest conveyed or rescrved.
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When an instrument in the chain ot'title contains a€ttbibuous langttage, title examiners face problems in determining whether

the conveyance creates a mineral intc°rest or a royalty interest. "3 What sp.°r^^ific lan^€^^<t ze *#t3,3.^ detc^rn.tii7es whether a royalty^ "
or mineral ii,4crest was r:scrveci or conveycd? The atisYVer to this factual inquiry depends on the interpretation given to specific

lattguap;e in .{n infiarite variety crFcotnbinations and circunrsta.nces. E00

The u!, ij r.,i ,. ^i :.,::;ion in al1 cases is whether the parties intend to reserve or to convey a rock fornlat'ron €nder the grotind, or a can
of Uil at thr• surface. Some ofthe tactors potentially influc,°ne.ing a cottrt's interpretation of thc parties' irttettt are discussed below.

t'i7t€rts generally intcrpma "produced & saved" as royalty languac=;, ,°;iiile they generally interpret "in and under" as inineral

language. Tbcs nh_:cscs ar< not universally controlling, and the r it.,. :!. uetermizzation oftcn depencis on whether the pluases

are used alone or in (;omb:nation with other words relating to the intur^5t conveyed or reserved,

The label that the instrutnent placcs on the interest, cither "ttaine.ral rnterest'' or "royalty interest," is not controlling, but it n7ay be
sntne evidence of the parties' i€ttent. Courts usually place little or no weight on the instrutneirt's title. Many instruments entitled
"Mineral Deed" have been held to convey royalty interests and vice versa. Thus, courts look to the instrttment's substanee, not
the instrt€ment':t label, in determining whether a inincral or royalty interc;sc was conveyed.

Courts usually consitler whether the iriterost is cost-bcarint; and whetiter the instrument carries a rigirt to lease or share in otlter
economic benefits under the lc<ise as t:ontrollinl; facts. L€nfortutiatcly, these factors are not usually clear front the instrnntent'y
language.

However, the prescncG of words i ndic;ati;zg that the interest includes a riz;ht of inl;ress and egress o^ a right to drill suggests

that the parties intended a mini;rc1 .:t . s. tt?t The question oFw•heths;r a particular interest is a mineral or a royalty ittterest
also arises in situations where a deed's grstrting clause grazrts minerals, but later deed lanl;uagts reserves or strips away most
of the i.ncidetzts of mineral ownership.

For example, in A.ltnian v. Blake, 1021 the granting clause provided:

W.R. Blake, Jr. ,.. does hereby grant. . , unto W.12. Blake, Sr.... an undivided one-sixteenth (111.0) interest in W1036 and
to all of tlte oil, gas and other minerals in and tzndcr and that may be produced .... But does not pazticipatc in any rentals or

leases . .. with. the rig#ats of ingress and egress at all times for the pctrpose of n7iriin;;, drilling, exploriag ....'03

Thc " fii;larctne Court held that the deed conveyed a 1/16 mineral interest stripped of the exectttive right and the riglit

to rcc;iv,. c.eiay rentals. 104 In reaching that result, the court restated the conrponent elernearts of tl:e n.7ineral estate 105 and

reaft;rn,ea t', b ic prc?positictn that such co.nponent c;lenrents can be individually severed and tran,i4rred>

The court then ruled ti <<t ;ie develop;nent rigltt is the Iinchpin of the mineral estate. Although *.lt.: t iei:t to develop is the niost
rarely ttsed stick in th^ bundle of mineral ribhts, it is the right that is essential in dist'sngnishing mtn^a: interests l:orrt royalty
interests. If the interest reserved or conveyed includes a right to dcvcioa,, it is a rninerai interest. Even when stripped of all

apparent economic value, ;t remains a mineral interest ratner than a roy^::ty interest, 106

B. Size t€f'the Irater'est -- Double Fraction Atnbiguities

Title examiners may also enctk€tnter difficulty di:tertnining the size of the interest reserved or conveyeti. Anytitne someone who

owns less than all of the Fninerals cortveys or reserves a fractional interest, an ambiguity may exist as to whether the grant or

reseryation is intended to be a fraction. of the whole estate or a fraction of that part of the estate owned by the grantor. This

situation is called the "double fraction problctrz." r 07

Cane subset of,:,e. dot€ble frstction problem may arise when 0, who owns 1;'2 the minerals in Blaakaere; conveys to E an undivided

1,14 of thc. .,: ' oil and gas "'prodEccec# ttnd saved" frotn the abuve described lancl. A lease on 13ia<.kacre provides for a 118
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royalty. The yucstion is raised: SVliat is the size of k:'s o s^ .it,^` is it 1/4 of the entire lease royalty or ntbrely 1/4 of Q's 1/2?

Expressed mathematically, t;'s royalty could be:

1/4 of 118 - 1132; or

114of1i2cif1f8 - 1/64

Averyt v. Cirande, Inc. illustrates this aspect of the dcauble fraction problem .`ttX In Averyt, the grantor, Grande, whn owned
the surface and 1/2 thi; niinerals in a tract of land, conveyed the property to Averyt's predecessor in title, reserving 114 of the
royalty on oil, gas, and other :rlincral:; }xoduced from the "iands tibove described." The question was whether Grande reserved
1/4 of the royalty attributable to the entire tract or 1/4 of the royalty attributable to C'irande's 1/2 interest in the tract.

`C'lZe court held that Grande bad reserved 1/4 of the royalty on the oil and gas produced frotn the entire tract, W" "I'he rule
appiicabte to cases such as Averyt, sometimes called the "land conveyed; eand described rule," has been restated as follows:

[WJhere a#'raction designated in a deed is stated to be a mineral i,t st [[[(or a royalty interest)) in land described in the
deed, the fraction is to lbi calculated upon the entire interest. :.. Wh::rc a fi action designated in a reservation claurse is stated
to bc a mineral nte^ e.,t ' t?and conveyed by the deed, the fraction is tu be calculated upoti the grantor's fractional rnirteral

^at7IF^.Ci);cst. , . ,

AI i1:i.cr subset of the double fractloii problem may arise when inconsistent fractions appear in a conveyance. An example of
. The deed construed in Aiford contained a"grantitig" clausethis issue is founcl irs the seminal case of A lford v. K.iam. I

which conveyed 1/2 of 1/8 of the nunerals, a"subject to" clause which stated that the grantee was entitled to a 1/16 royalty

interest under zin existirsg lease, and a"future lease" clause "11038 which stated that upon expiration of the existing Icase the

grantco would receive a 1/2 iIi thc mi,terals. i t'` The Corpus Christi C'our< of Appeals held that the deed conveyed a 1/16

Ininerfrl interest €luring ,he pencier;cy of the existing Icase. On tcrsnination of ::ru lease, the interc:st increased to a 1/2 mineral

interest. The Texas ^uf rar^ic Court reversed, holding that the deed convc;ved a 1/16 mineral interest. The Cottrt reasoned that

the fraction in tlie g?:; nriaa clause would prevail as a matter of law dfle to th^ application of a can€s:I of construction known

as the "repugnant to tLc grant" doctriaie..

Commentators severely c.ritic,ized fiiforc3 11 t and in 1991 the Texas Supreme Ccrurt Lavelruled Alford in I.tickcl v. 1Vhite,

L,uckel, like Alford, involved in^:c: :• istent fractions in the "granting," "subject to," ind "future lease" cltluses.' s° In overruling
Atford, the court rejected the• "c,.;puztttant to the grant" approach and applied a wi;ll-kllown rule ofconstruetion known as the

":four corners rule.", l' T This rule of construction seeks to give effect to all portions of the deed, not jiist the granting clausc.
The four corners ritle is thc canon applied today in constrtritzl; inconsistent fi-actions:

C. Rules of Cclnstructiort.

i'o dec:l s tt^^c;i ^ ely withaninerlrlla;oyalty tuxtbiguities, double fraction problems, and othcr canstruction problems, title examiners

niust und,:rst:iincl how courts interpret ambiguities in iirst:rutnents reserving or T:1039 conveying interests in oil and gas. I 1

Aittlough many judicial opinions construing deeds state t11at t?ie coul-t is tiying to ascertain the parties' intent, the holdings of

those opiraions often do zlot turn on the }strties' su€ijective or objective intent, t"'•oarts do not aftirn7atively seek to render decisions

contrary to the pau-ties' intent, nor are tlie.y wholly indifferent to the parties' intent. Otl the contmry, courts do seek to ascertain

the partics' intent, but generally only to the extent that the four corners of the izlstn:Itnent evidence such intcnt. Courts rarely

admit extrinsic evidence to ascertain intent, t`9 In oil and gas cases, when the parties' intent is not clear from the four corners

of the instrtarrlent, courts generally apply rules of construction to interpret the instrument. 120

Rules or canons of construction are rfUt I-ules of law, Because the choice and u5e of canons of construction is discretionary

with the courts, results are not always consistent, 121 Rather, canons of construction are mere statements of judicial preference
used to reso2ve particular problerns. They are based on comnion sense and human experience, and are designed to achieve what
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courts believe ) the nonnal result for the problezn under cssnsideration. Althougli the ostensible function of rules of

construction is to ascertain the partics' intent, frequently ttie application o#'thesa niles defeats the actual itnent of the parties: In

realitv, rules of construction are applied to resolve disptites in which the parties' intent is not clear. 1°'

Courts apply rules of co{rstruction to lend a degree ot'certainty to the law. Although certainty is both a legitirnafi,^ c:I pnsvc;tful
policy goal oi pripc.; law, it is not necessarily related to intent. Results t;tca do not reflect the parties' intcV.^, icrespcctivc:

of }ud:cirl ;,t, ents to the cantrary. An inversra relationship usually cxist^ bctwenn a court's *16441 willinn-,r ess to admit
extxinsl̂ c or paru. cvidence and a court's use of canons of construction. "The more extrinsic evideatce that is admitted, the less

the court rc, ^js :.; resort to car,ans of constr,i.:ii;.i." 1 2 3

I1 :: :u:< d the popular cxpre:,sa.,,:, ' ^t; is is tantamount to a rule of property," is that such a rule creates certainty. Once

ctiatniner appreciates the qttest Lr certainty, deed construction cases and the application o:"rulcs of construction to
rc.",a;,:c those cases become sotrtc ', t^^r:tiier to understand aixd manage.

14

Nttn-serous r-cfles of consttuction exist, 1^ but the follotving three rules are frequent;y found in oil and g<ts cases and warrant
special attention:

1, The "Greatest Estate" or "Greatest lirterest Rule," states that c;ourts will intezprt:t a deed that does not speciic:l'y limit the
size or nat.tzre of the interest conveyed as conveyinl; everytlting the gra.ntor t7ivrt,s. In otlier words, the graittor cunvcy., cvcr,vtlzing
haowns cxcept that vvhichis specifically reservcd.

2. 'I'he "In Sequence Rule" states that the court lviit ir.terl>rei the language describinl; the ,grttat htf'c>rcit will interpret the
language tiescrihi=.ig the reservatioit: T' _ s, couri:- Iii>rtion of the conveyance in sequeitce, withottt reference to
other portior:s docutnent.li `. ge of the ^ rat:::ing clause confticts with the langltitgc of the reservation clause, the
granting clause l;^,aerally prevails,

3: 'I"he "Literal Meaning Rtile" directs courts to give the words of a conveyance their literal meaning. Tlz e drafter is tleenied
to have nteatit exactly what hc or she stated in the instrurrtent,

A,vcryt v. C?ranrle 125 illustrates the applicatiort of'ttte "literal nlcanin}; rule." In Averyt, the deed liter4^:Ily reserved a fraction of
the "land de, rih ', .:::ri the d4^cri:;I 'und encompassed the cntire tract, rtota 1/2 interest in the tract. ;A.veryt also illustrates the
"in suquettcr: rtilc." f he :! v 1 coi.rt coristrued the grattt before it interpretcd the reservation, and the court resolved conflicts

in favor of the grant. 326

Altntan v. Blake 127 applied the "grc^iicst cstate rule." In Alttnan, the component parts of the mircral estate, which were not
specifically reserved, passed to th;: grai:,t;:w.

Courts apply dozens of'other rules of constrtiction. Some of thc commonly applied rules of'construction include the f<jtlowing:

1. Courts construe instruments af;ainst the party preparing the instrurszent. According:y, rcal estate leases are construed again:,t

the lessor, while oil and gns leases are construed against the lessee.

2. 'I"ypcwritten: or handwritten provisions prevail over printed provisions.

3. In the evet7t of conflict betwccn ,rc,visions, . yccif ic provisions prevail ovcr general provisions.

4, Titrough tlie r tle of e_jttsdtm gene.ra.l words that follow specific words as rcfcrring to the sanie types

of ^cna d ^rii;e^ by the spec'tfic words. i`s
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Alt.hciui;h rttlcs of construction are not rules of ?aw, soznerules of construction havebecnme so etitrenchetl that some courts

follow thetn as if they were rules of law, C.Infortunatt:ly, these rules occasionally are applied blindly and in lieu of rational

thought.

Justice Ct3lvert aptly descrit ;: ru'u^, v'.'construction and their place in the larger process ofjudicial interpretation:

Cotar*s try to ^olve disputes over tl:,r meanirig of contracts by giving them the tneariing the parties intended theni to ltave. This

is as it should be, But what rneaning the parties to a contract intended it to have is oftcn unclear, Once a dispute arises over

rneaning, it can hardly be expected that the parties will agree ctn what meaning was `171141 inteiided. It is for this rt;ason that the

courts h<avc; built up a system of rules of interpretation and construction to arive at meaning, ignoring testit-nony of subjective

iratent. "Intention of the parties" is often.I;uesswvrk at best. Sometimes the true iritentu>n oE'one or even of both patrties may be

defeated.. So, while use of rules of interpretation and construction may not always result in ascertainiitg the true intention

of parties in using particular language ..., their use yet rttust be better than pure guess-w•ork in nncast cases else they would

never have beett evolved. 12,)

Knowledge of the process followed by coutrts -,vhen interpreting conveyances ht,.p., .3:c i:lc examiner aai_:ka detenrtinatiaris in
his title opinion. However, no title exarniner has sufficient knowledge in this area to a;aswer all tnte r; .,tatiorz questions that
might arise in the course of a title"at? ination. Potential ctanveyaticing ambiguities in the chaiit of titi:; are simply too broad

and too varied. f'tirther, judicial det.,icm^ in this area are inconsistent. As Professor Kranier propounded:

The continued adherence to ouidated fornis as well as contintted coafttsion as to the nature ofthL interests owned by the
parties aftez an oil and gas Ec:. ;c has been executed have created ditf'icult inter; retatianal issues: These difficulties have led to

ajurisprudence with little p <<Iietability and doctrinal upheaval.

'1^"a43 If an eminent legal scholar is ttnable to "d.i5cern the big picture or. ., categorize and rationalize the myriad caatons of

construction that have been used ttnd abused in Texas case law," it is unlikely that a title examiner, strttgglitzg to complete a
title opinion under titne pressure, cctuld resalve all of tltc incon,isterreies atsd uncertainties. Fortunately, the title vxatniner does
tiot have to resoivc all of tl, ^se difficult questions zvic.t pe Ifcontroilin^ lr, c^e;;t provides a clear solution to a
particulai• probletYa, the atlwrr ::y can set fttr`?r ,r,;pr,apr,a:e com iasions in the title opinion. Otherwise, the title attorney should
not speculate on how a coa:n ;ua; descslve a lmu t....a±-{.r t n(,; rtttinty, Instead, the attorney c-}tould state the problcnt and suggest

curative steps that are necea^.<.ry to insure gaod titl,m regardless of hizw the ccrurts interpret tho ccrnvcyaxace. j.>

B. t;7vet-a:rsnveyatices and Estoppel by Deed: The Duhig Rule

All title exaniindrs should be aware of the nale anztouncedin I)uhi:g v. T'eavy-Moorc L ttmber Co. 133 The t3sahit; Rule, followed

in '1"exas and ntost oil.Iprodtacint; states, is a rule of law rather thata a rule of construction. 1:34 The rule rests on a of bretach of

warranty thwry wjby deed, aitd it applies with nrath. n^ ..", a: ,:rtainty; irrespective of actuttl knowledge or equities.

The Duh.igRule applic:, to overconveyances by getaeral warranty deed. A clear stateinent of the Duhig Rule is as follows:

Where a grantor conveys an in the .;.^:ra1s an+? .iia ^he same instrun3eat reserves a mineral interest, and whcre there

is a prior interest otatstantiing th::c is not exc tx:^ fr;am the ::pcration of the deed, so that effect may ttot be given to both the

irtte:rest that grantor has purpott;:ci to convey :t:.d the cn Gtz;rar.tor has attempted to reservu, 16-14 under tite rule of Duhig

v. [leavc,y-Mottrce Lumber Ct,:, the hra.ntee is riot lirnited to a suit in dan;ages for failure o;'tit!e, but the attentpted reservation

will f'ail to tutte exteart necessary to niake the t;ratttee wholi=. Where conipletz failure of the re:> rved interest i; insuffcient to

make the f;rantee whole, he will also have a cause of action in damages for ftilure of title. 115
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ln other words, the grantor cannot grant and reserve the san3e interest, .if the grantor does not own a large enough interest to

satisfy both the grant and the reservation, the grant will be satisfied first under the rationalu of breach of warranty and estoppel

by deed. The grantor will be estopped from claiming any interest until the grantee is made whole, t:tt'

The Duhig Rule only applies to conveyances by warranty deed. Because the rationale for the Duhig Rule rests on breach of

warranty, the rttle clearly does not apply to conveyattces through t}uitclaim deeds, which do not warrant anything. I't•`

Similarly, the Duhig Rule does not apply to oil and gas leases. In Mc.hrtahozt v, Ghristma:nzt; 138 the Texas Supreme Court
reasoned that since lessors frequently execute oil and gas leases purporting to cover the entire attineral iisterest, even though the
lessors own only an undivided interest in the leased premises, applying the Z.)uhig R.tt?e to leases would be unfair. Accordingly,
if a lessor who owtas i tily 1/2 the minerals executes a lease purporting tt) ectvcr 100 percEnt of the €rti:nerals, courts will not
take any part of tl:: reserved royalty uitder the Duhig Rule. Of the lessor°s interest rnight be reduced through

operation of a propot:ior:a.te reduction clause in the lease. tt`t

`=1045 E. Otftc:.t' Corsartaar►ly Encbearmtered'1'i€le Problems

Title examiners may encounter a plethora of title problems in addition to problerris involving the t:ature and size of the interests
reserved or conveyed. This Section briefly c±. ^-; usses some of the more cbna,nonly encountered title problems. The problems

di;tcussed in this Section represent only a il sa:oplinl; of potetlt'aal title problenis ttnd serve rnerely as examples. 110

1. Possesslats

When,soineoire other thart tlae retord owner possesses a tract of land, persons dealing with the land are charged witlt knowledge

of possession, and they have a legal duty to detertnine the rights or claims of persons in possession. t`t€ The examinitigattorney
normally hati no knowledge of possession, and unless f'ttrsrished with inforniation of possession by the landman or client, the
attorney should mak.e a routine cbntnter.t in the title opinion advising the cticnt of its duty of inquiry.

2, i.znreteases3 (3d1 and Gas Leases

T'he title examination may revcal prior unreleased oil and gas leases which have apparently expired but are still recorded. 7"hese

unri;leased leases constitutc a cloud on titlc .o the rninerat estate.''t2 The best method of rernoving this cloud on title is to

sCcure a recordablc release from the prior c. >s e. If a release cannot be obtained, other solutions may be available depending

upon whether the unrcl;.•.i.sed lease is in its pri;nary or secondary term.'4.' The title opinion shoulct s =aggest specific methods

for °'°1046 remaving clt;utl on title. 144

3. Mortgages, Deeds of'fl'rust, and Other Liens

Mortgages, deeds of trust, and otlzer lis:ns against the property, including tax or judgr€tent liens, recordet3 prior to the oil and gas

lease, constitute clc^ud, on titlt: to property. t4' The title opinictn should contain a rccluirenlert that the mortgage, deed o!'trust, or

otber lien be rt°leas d o^ r^ :^xd or suborcJinated to the oil and f;a, Few lienholclers are willing to release their liens, but most

are interested iyt t:.e well-being of their debtors and the \ al.;e of collateral securing payment of the loan. Since oil and

gas dkve'oi-iment rnay ,::ihance the property value, and thus the mortgagee's collateral, ttaany knowledgeable mortgagees agree

to subar,lin«te their liens to the oil and gas If a release cannot be obtained, or if the mortgagee is uttw•illing to sEibordinate

her lien, ..t.ii no satisfactory a;tcrnativ, 4ol«ti^ns can be found, the lessee may exercise businc.ss judgment and waive the title

requirernent. 14 (' The iess.^: is p:irt cular!y ,ilc,21y tt) vaive tr,c title requireinent when t1w ot.tsta:iding indebtedness secured by

the mortgage is relatively 5a,ai Iwrd t4ylease cont:dns a subrogation cltrusc.

4. Heirshap and 1'roirate
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The death of the record prqpE ity . F r. r taay raise numerous title issues. If the record owner dies intestate, her property passes

to !:<r 'reirs under the la« 4 oP u^:scc,tt and distribution. if the record owner dies with a valid will, her property passes to the

dec."'dc;ct'; devisccs :. -sn:; of the will, provided that the will is properly probated.

Succt s5ion between the dcc,;;l;:nt and her heirs or devisees is generally "701' established under the probate law W ofthe statc

in whieh the property is Ioeated."l`he title exatxiiner must identify the heirs or dcvisc.t.,:s and determine fvhether their succession

was established according to applicable law. Detailed consi(leratian of the law of wills and estates is beyond the scope of

this Article. In general, is judicially determined through various actions in probate court. ta In some

circumstances judicial action r.tay not be necessary to d::ermine heirship -_ proor of death attd an affidavit of hcirship may

suffice as evidence oi'succession. 1t`^ VVhcn propetYJ ta,t:,sc5 L^^, will, the attorney must exarnine copies of the will and related

probate proceedings to determine whether property title paased to the devisees named in the will, pursuant to such proceedings,

and free c>f all liens. 450

Title eYantiners often face practical probletns cttncernitt ; succession by in:hcrita.tlrae, For example, assume 0, the recor<3 owtter

of property in Ciolistd Caunty, dies either testate or intestate in Harris County. tJ's sons, A and B, live on the property and

execute lcas , in favor afX Oil Co., but ttotlsing recorded in Goliad County sho,vs their succession to title. In this situation, the

exan3inin^ routincly makes a requirement in the title opinion rcl,ttir,g to proof of hcirsltip: The opinion will generally

require, if C) tcstate, that a certified copy of 3iis will and the related p.oba ;.: prvcocditags be recorded in Goliad Courity.

If () a certified copy of any procecdina to determ.itte heirship sitoultl also be filed in 'Galiad C',ounty. .Cn most

c, ct.,t:aanccs, if no formal proceeding to determine heirship took place, proof of death and a recordable affidavit of hc'irship

wtl> us>etzllysuffrcc.

11,I0•18 S. Capacity o#'t'arties

Various questions may arise regarding the capacity of partics executing instruments in the chain of title. Instruments such

as leases or deeds executed by ti:lents, corporate officers, executors, guard'tans, or trustees should raise red flags f'or the title

examiner rclative to capt.^:tj For example, if an agent or attorncy executes a lease or deed. the title examiner will

probably want to exanaiste the po•;% er ofattontuy to determiite whether the power of attorney gives the agent authority to execute

the ial:5trument at7d convey thc: interest. 151 Similar considerations ap,pty to instruments c;ecuted by guardians, executors,

adniinistratons, trustees, corporate o'r'ficers, and other fiduciaries or rept•esentatives. In all oi't}sesc ,:ascs, the title exairriner n^tust

carefully check the record, applicable statutes, and court procce(lings f<yr a.vidence of tE;u ruprt,c.ntativr's or fiduciary's power

and authority to execute the instrument in question and bind the estate or prttcipaI, i'

6. Name Discrepancy

Sometimes the recorzi reveals discrepancies in the spelling of'n nasne of a giuen grantec anti a subseciuerti grantor in the chain of
title. T3ic title examiner ttiust determine w:liether this nanrc discrepancy creates a material title defect. i'kte examiner should use
common settse and reasor, to determine whicti name disct•epaitcies are worth ttotiatg: If suff cient evidence in other chain of title
instruments estalalishe5 the parties' identity, then niinor discrepancies ean probably be il;nored, absent special circutnstances; (f
legitimate uncertainty exists regarding the identity of a person in the chain of title, an affidavit of identity should be required

in the title opinion. I '3

7. Spouses

Nurnerous title probletr,s rnay arise relating t:.) spouses, such as a '^!(J.d9 spouse's non-joinder in a deed or lease. The gravity

of these probletns will depend on the nature of ttie property, suctt as homestead classification; local law, such as comtnunity

property classiiicatiott; or various other considerations. )54 The examiner tnust note specific problems and should suggest

solutions in the title opinion.

S. Life Tenants and Renzainclermeti
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Leases frotn life tenants and remaindermen may raise probldnn,. S4t, ; ct to certain exceptions, the property interest hcld by

life tenants and reznainciermen requires jain.,cr of' both parties to grsnt [eases. The life tenant ftqay not commit waste on the

property, and the retnaittderinen have no i,o^s^,.o y: ights until the death of the life tenant. In addition, special rules govern

the tnanner in whicli royalty, bonus; and d,:Lty :cntals are allocated among life tenants and z°err:aindermen, and the allocation

should be reflected in the title opinion. f`

9. Rtsa.cis and Easements

The exanlincr shouEd carefully review instruments creating roatis, streets, or other strips oflaatd to detertninc whether the interest
granted was a fee interest or an easctnent. "1'he examinfr should ascertain the easement's ground Iocwtion and should read the
instruments creating the casenrent in their cntirety to deterrnine whether the easenient will iaterfere with oil and gas operations.
Conveyances by grantors who own land bounded by public highways or railroad rights-of-way may own tniirera4 rights to the

center ofsuch roads or ril;ltts-of-way.1 51'

F. HattttSitrg Title 1;rregularities: "T'atie Standards

Although few titles are perfect, even fewer are fatally de:fe.ctive. The title attorney should not lose sight «fthe title exarrtination's

purpose and the applicable standards. The title attUnzey advises the client regarding '''i+t}a'j .narLttability of title while

exercising a high degree of judg tent based on the title's vulneri£bility to attack, Title attorneys do n<;t serve thcir client's best

interest by raising objectiorts of questionable nrateriality or by writing lengthy dissertations on esoteric points of law which

have littl.= practical effect. 'i`lie attorney should provide the client with a title opiniott that is a vvorkable tool for rendering title

accept: h1c. T;zc: opinion should suaninarize the title's current status and provide useful, relevartt guidelittes for dealing with title

ob c,;c,:is and ntal:ini; title acccptable.

,`r: the coatext of this av:i rAing objectivc, title a+tornr.ys routinely apply cer2ain presumptions of fiict and rules of law. For

t x, np14, deeds are pres^i:;:ed delivered, sit,.wt.:: cs are presumed valid, trnd grantors are presumed cornpetentunless the record

tn< ic;:ies otlterwise, 157 l`; ^alc these propositio_.s are well-established, other propositions are vvealter and may be viewed

dif'fereirtly by different exaniiners. For exaint le, what is the impact on niari,:et;tbility if' (1) deeds are recorded but not

acknowledged, (2) i:i41 to disclose a grantor's ntarital status, (3) deeds omit a spouse's signature or. (4) deeds rcveal

name d'ascrepaucics? "i hc answers to these an_1 si_i,.'.ar t)i;;:stions tsiay vary ,o=iific^uatly among titi., examiners. To foster a

higher degree of unitormity among title examiners aiid to d;ii title exatniners in d istiitguishing defects that impair ntarketability

fro,n tnirtor irregularities whictf do not af'lect marketability, the bar €tssocitttie:ts of at least twenty-six states have promulgated

"title staidards" or "ui3iform title examination standards," ternts used syn+anyinously in this Article. 45` A title standar(i is a

stateenent, officially approved b)a i:of ,,., :nttl organization of lavvyers, which declares *1031 solutions to problems that

regularly arist: in the title examination kl: o; e s, '59 The State bar association is ustzally the approving organization. The scope

and itaatction of title standards have been 1!;cribcd as follows: A. title stanaiard should represent the substantially unanimous

opinion of bar association members experienced in conveyances. However, a title standard i*taay cover yuestions upon which

inexperienced conveyancers are tuainforrned or may cover qucstions with respect to which ovc:r-ambitiotis cf>nvcyancers nxay

take a position contrary to that of the great majority of competent experienced cotiveyancers. In other words, title standards

should not cover claietitions which are controversi;°<< <miorzg competent, expericnced conveyar,cers: blawcvcr, the standards

should resolve c}uc;stitins that cause problems tor inex}?4rienecd parties. ;°'ti

Title standards promote unifortnity, establish realistic practice standards, represent the recognized practices of thc: orgnnizdcl

profession, and provide uscf,,l cla -l.. st:. for inexperienced title exarniners. tc'" While the scope of title sthndards varies

substantially from state to state, tt " :t' eYt}p'ic.ttllY "Gnctsinpass several areas. Some conri-noulY included dreas are. (1) cFuration of

the search; (2) et^ecto€lansc uftime on titk dQfccts; (3) presumptions of fact whiialr title examiners orc:inarily should recogniz.e;

and (4) larv thatappl:es to recurring situatiUns. if'l

Oklahoma, a leader in the adoption and application o4'title exarninatiotz standards, recognizes two :trima:ry pu.rposes oftitle
standards; (1) alleviating siisagreeanetits among bar association mentbers on matters wlts"ch impact':itlc and (2) setting €orth
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nlattc; _; whicli most lawyers agree on when reviewing title. The C}klahonizt Bar Association adopted its first title standards in

1946. Since 1962 thesc title standards have been published in the Oklahoma Statutes ti,nnotatect. 164 In 2982 the Oklattoma

Su,prertte Court endorsed the Title £xanrinaticin Standards of the Qkla.homa Bar Association as foliows:

4i0,57 While [the Oklahotna] T'itle Examination Standards are not bindirrg upon this Court, by reason of'the research and

careful ,t:.:dy prior to their acloption and by reason of'tbeir general acceptance among the membc rs saf t::c bar of tlais state since

their ;;:c>t^:.on, we dt^<;n7 sucli Title >sxatnination Standards anti the anr.u:ario is cited in support rl c.. .: . b: pcrsuasivc: tr'

I'e <a s cic,cs nut currec.t9y li, vc*.f;lc ,t.;:tciards. i:c,wever, in 1790, ttic 1i.cv,', fAstate, Probate, and Trust Law Section of the Texas

St.trc s3<.. established a T:u 4..a iir,ri:ion Sta ,d;:-ki4 That subcommittee wa.s cttarged iuitJr the task of driifting

a si: of title examination t..n&: d, fbr 1 L^:%..s. Tli-c subcotnntiuze s ir, ra1 draft of Proposed Texas Titlc. Standards is now in its

final stages of revision. l6fi The F.c no,,,r<l `l"cxasTitlc; Standards arc generally ►nodeled af3cr (7klahorna's Title Standards but

are n7ttch less extensive in their st;.;l;c and coverage. Finalization and approval o1'the Proposed Texas itle Standards will be a

positive step toward prosnorinf; uniformity and prvviding needed guidelines for'T<xas title e:xaniiners. 16'

*I11 i 3 IX, Title Opinions

A title opinion reflects the results of the title examination and advises the client as to the current status of title and what is

required to make title marl:etable. AlthougYr title opinions vary somcwhat, they gen4raxly advise the client regarding otvnersltip

of thc surfact:, mineral, and lcaschold interests. In the course ofsettirtg out ownerslrip of all interesfs, the opinion sltou.lei address

all aspects of titlc emanating from sucli ownership. zr'`'

A. 'I'ypes of Title E7ysinitsns

At several stages in the course of leasing and developing land stnd tnarketiiig oil and gas production, title examinations antlior
title opinions niay be required. `1'he most frec3rterit of tl:rse stages arer

1. Lease purchase title opinions which are rendered t^ ^,>re ;hie lessee pays the lessor a bonus for exccutinf; an oil and gas lease.

2. Drilling title opiriiotis which are rendered before d;,laingbe;ins.

3. Division order title opinions which are rendered before production purchasers pay the owners of such prodtactiori, t^t

*I054 Thefarstft,iltir;eopinion rend°tedonttpieceofpropertyisthe"original"titlecrpiition.I"orex2;r;le,ifalulltitleopiniQn

is retitleres3 at the le^ .ic.;chase tttcn that opinion will be the "original" opinion, and a sitbs:4u_,r:; opinion rendered on

the s<r.Yne property prior to drilliirg will be a"supplernent" to the original opinion. Wlzilc practices vary, most compariics rely on

record cltecks by landntira at the leasing stage and do not secure I'orntal title opinions at that tin7e. Thtzs, th:, opinion prcpared

prior to drillittg is typically the "original" optr7ian. If drilling results in production, a Division Urder'T'itle Opinion must be

prepared to fatcilitate preparation of "division c,: 1er,.> i?U I.yivision Order Tit1e. Opinions set forth ttie respective perceaitage

ownership of all parties having ii7terests in p:.)duction f,om the well and the land covered by the opinion.

Original Drilling Upinions Atnd Division €3t•cler Opiiiions are the two zrrost coninrosa types oftitie opinions. Both Original Drilling

t7piniuns and I?ivision Order CJpittions :+re ' 7ccau:rtly supplementeti to reflect tite status of title reqiairenaen.ts, new information,

curative rna:+ rs, or cliart;es iu: the size or cotxtpasition of the unit. Original Drilling flpinivns and Division Urder Opinions

d'zffer in twtt tiindamental ways, First, Original Drilling Upinicatts typically trace title back a relatively long way in titne, often

to sovereignty, whiie Division Order Opinions, covering the same land, trace title back only to the closing date ofttas: . Original

Drilling Opinion or the most recent supplirrient: ',s'econd, Original Drillinl;t3pinions typically cover al'1 leased property, while

Division Order t7pinions cover odly tae property allocated to the actual spacing unit established for a pardcular well. l' 1 Skeletal

fornrs of att Original Drilling Opinion and a Division Order Title Opinion areattaclted as appendices to serve as examples and

facilitate the discussion of the form and content of Title C3pinions.

: . _ ... ., ....,
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,11055 B. Malpractice Liability

Many people read, work with, and rely on title oi;iniUZrs: Consequently, rrtawrial i;rrors or omissions in a title opiniaii expose

tltc title attorney to malpractice liability, as tI; t::,trutcd in Gavenda Y. Strata Energy, Inc. In Gavenda, the operators, who had

drilled a, producing well on certain property, hired an attorney to prepare a I?ivision Order TitIe (7pin:ion. 1,73 Well prozluction
proceeds were paid to the operators, who distributed these proceeds to Lhe various owners of well production, includi:ng the

Csar+enclas, who owreecirr noraparticipatin;g royalty interest. t7tThe size of the Gaven€Ia. interest was later questioned. All parties

to the suit signecl division orders which re.Ie ted the interests set out in the Division Order TitleOpiinidn. f'{

The title attonacy fouard a reservation of "a one-half (1/2) non-participating royalty" extremely higlt and concluded that the

parties probably rneanrao rQserve a one-half (1t2) ro} ut,y. t t The attort:zy'.> Division ()rder'f'itle fi#pinion and the division

orders prepared and btt;cd on that opinion ,.:f=cc•.tcti that inttrrprctt;t;or7. t''` Payanents were n7aefe: pursuant to
division orders for ycars. Subseqttcntly, nonpat -Lic.tpw:?;g ^: }..._rs ievoked tl.te division order and file€i suit,

claiming a full one ii:.l,' ; oykity interrsi Tfik: court agreed witlt t^c xoyttiry ownt:rs and rendered judgrnent against the

operators for tipproxiri,^tcly $2.4 anillion, the amount of the underp€tyrraent from date of first production. '79 7'he operators filed

a malpractice cross actiotr against the attornt.y who rendr^red the opinion. t``tt

C. Fornt and Structure of Titie Opinions

Title opinions take the fortn of' letters from the extunining attorney to th+:.° operator or purchaser of' produc:tion, expressing

the atturney's conelusions as to the status of title. °I`he form and stnrcture of the title ':1056 opinion may vary significantly,

depending on the opinion's purposes and the preferences nf the pairticular attorney and client. I°I:owever; basic principles relative

to organization, farrtt, an3 strticture should be followcd in preparing all opinions.

All opinions should contain essetttiat inf'ornaatiozt and be written to advise the readers of t'n,^ cum c,it status of'title and how to

bring title to marketability status. Ihei pi; ic,i: should be well and limited to relevant :n#'or:natinrt. The c:5ampi.s of

original and division or€icr opinions, tiitaaihc.i as appendices, cvut: it:t tlie iriittimal info-m ation requir^:l in a title opiniorl. "i'hw

attachtnents reflect the signiticant difl'er.ences in structure, coneor:t, and organizatitrn between origin tl opinions atsd Alivisiciit

Order Qpinions.

'I'he heart oi'the original opinion is the section captioned "Title," which sets forth the attorney's conclusions as to the sta.tts

of the surface title, antf thc: minerals aird leaschold interests in the property under exarnination as of the opinion's cIosing date.

Ideally, cvery other part of'the opinion should iinpicment, explain, compterrient, or qualify the information contained in that

section. The foliowing sectiQtts should be ira::luded in the titfe opinion:

1. The caption or "RE C:taust" should briefly describe the property undcr c;xaminatiort witli appropriate refererace to the lease
anrd Iand iaivokFed.

?. The "Material Exatnirtci#" sc:etion :;cts forth the examined niaterials on which the attorney based his opinion.

3. The section captioned "I'atent tnfonnation and Chain of Title" should contain a brief narT-ative description of the chain of
title, which helps reader..s understand the basis for the attorney"s cor.clusions and exceptiotts to title.

4. Tlie seL t.on captionccd "Validity and sti+faintenance of Lease" contains the attarrt.ey's conclusions regarding the current validity

ofthe ;^,... ; and how the lease was rnaintained. 'i"his st;ction typically refers to an exhibit which sumnrarizes xhe principal lease

tLnns for t^asy reference by the client,

5. The sections on "Taxes as:d ,.i: r,,(;,nwnts and Rights of ;; 1tJ5 i Way" should contain information on the status ofpayznent
ofsad valorent taxes antl the existence of any casernents which might affect operations on the property.
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o: In a series of numbt:red paragraplys under the caption "£;omrnents atid Requirements," the opinion sltould set forth exceptions
to title and the rt,^ttirernents to trlal.e title matrketable,

7. Under the caption "Limitations," the attorney should note matters that the opiizion does not cover

8. Special facts or circumstances tor additio nal captiUnSor other information.

Th e ! earr :^t ihe divisior, o-dcr opinion is the "I.?iv ision of Intcrest" ref'erred to in the opiniota section of the same name and set out

in dQ^ ra.: r 7Exhibit A. Ii :'Ii, so ction, theattorney sets forth in deciznal forrn t' h,: w e!t production owmership arnong thc persons

o!vr}ing rvyalty, Uve, rTic'. ii E; ,.s};:Ity, and -worl:int; interests in such production. T nc sriin of the decimals will always cqual one (1}.

The formula nsed to derive the ciecirrztil interests is set out to itrfon:n the reader how the attorney reaclted his or her coztc]usions.

The other sections of the DivisiQn Order Opinion implement, explain, eoinplement, or qualify tttt; Division of Interest.lVo title^.

history is typicallynecessaay in a Divisian Order Opinion since the tinzi:: period covcred is usually short. A narrative description

of well interest 4assi^nments ntay tse neeessftry, de.pending oxt the scope and complexity of the assignments. A section detailing

the current status o1''the s:oaitmerits and requirernents contained in the earlier opinion is ot'tcn incltcdcd.

Th4 attorney si,ould cn7phasize accuracy and completeness when preparing a title opinion. Many people, such as company
trtttnagcrncnt, iandrnen, lcasc dtaalysts, division order analysts, and others,including attorrteys, work rvith the title opinion. In
fact, ti..r ... ;,l;cn pass around and rely on title opiniotis well into the future. `i"he examining attrrmey should strive to write and
structure tt<: opiniort in a rnanner that makes it as readable and as easy to work witlY as possible, without sacrificing 11058

accuracy. .rt short, the exarnining attorney assumes a high degree of responsibility each time Ite signs a title opinion. He

shottld strive to produce complete, accurate, and relevartt results, while producing succinct and well-written opinions. t`'y

X. Caaring'Cit9e t3efects

Curing title defectM4 discover.;l during the title examination is the final step in the process discussed in this Article, Title

reciuirentents and curati^ rnai:.r; i-c•prese.nt two sides of the same coin; tlrtrs; curative considerations are part and parcel of the

exatnittatiort process. Attorneys and landmen often work closel.y together in curitag title defects. t`t.' Consequently, both the

exatninittg attorney and :Ite laridcnan should understa; ^d the available curative tools. Detailed considerations regarding curative

procedures -- for example, the form and content oi curative atfclavits or procedures involved in judicial.proceectingsbrvubht

to curu title de;fects - are beyond the scope of this Ai ;:,;lc. The Article rnerely provides an overview of the primary procedures

avail«ble to cure title defects.

Cl.,.eraEly, t; ^! major types of curative procedatres are as follow: ( i) voluntary curative action, (2) compliance with curative
siar .t ^ s> ayii suits to clear title. In curing a. particular title probtetn, one shUuld select the loast expensive and time consuming

alte;.11at.re, l i,cse curative alternatives are not mutually exclusive, and the available procedures are often combined. ``t t

A. Volutstary Curative Action

Voluntary curative action consists ot'preparing, exc.ctatinp;, and recorditig instruments that address various title problems raised

in tir, title opinion. If the neceasar-y parties a-t-c alive, can be located, and ar€; cooperative, curative conveyances such as

as^i -i.-stents, releases, cluitclaim deeds, and correction deec3s usually represent the suri:stand least *1059 expens'ive rnethod of

cuiir,t; nu;ny title problems. All claimants or affvcted parties niust execute these curative conveyanaes. Disclaimers, stipulations

of tnc. c;t, and ratiticatzon are also widely used to cure title defects. All affected parties should sign both the instrument and

the cE :«t,< <:t;tnatrzent, and the curative instrument should contain words of grant, 1 s5

Various atfidavit fvrnrs ttre frequently used to cure title irregularities. Affidavits usually will not be sufficient to render an

otherwise defective title marketable. However, tl2 csc affidavits often furnish evidence to stitisfy business risk, whieh is the

standard generally applied in apprvvixtt; title. 1"¢' "1'h:' five wto:st common categories of curative affidavits are: affidavits of
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possession, affidavits of ativersc: possession, affidavits of non production, tcffidavir; of death and heir:;hip, and affidavits of

icicnt'.t y, Nothing n•zagictal exists in the fact that curative evidence is fumished in affidavit form. An at3idavit's weight and

us..r.;lness depends ot, the detail, reliabi(ity., and factual ac.t:tiracy of the affidavit infcrrrnation and on the affiant's knowledge

o: tE;e fact:;, i s

B. Curative Statutes

All states IL3ve statutes which can be utilized in varying degrees to ctrre title defects or cliniiitate title requirements. Curative

statutes are generally grounded on the policy against unreasonably burdening the transfer of land and the policy favoring q'uir:ting

titles. Curative statutes arc also a practical necessity. Forexatnple, most chains of title, in tlitir cariy years, rcveal apparent gaps

in title, conveyancing irrci;ularities, or defective court proceedings. From a cost elTective, practical standpoint, these defects

are difficult to cure absent curative statutes.

Althciuglt curative statutes sWt.try frdtn state to state, they fall into three categories:

of limitations, which all states recogrtize, "I#40 afthough in varying fornns.

(2)Spec•ific vurative statutes which cure specifically enumerated defects or create irrefutable presumptions, These statutes

typically relate to defects such as defective aclcnowledgmerits or executions in instruments which have been recorded tor

a prescribed timc period, natne di.screpancics, etrumerated deficiettcies in court proceedings, atid presumptions that some

affidavits, tfrecarcled tior a prescribed time period, are true, These types of statutes are typically narrow in scope and vary frotn

jurisdiction to jurisciic.tion. 91 The exaniinin^ <ittomey should be familiar with the specific statutcs available in the jurisdiction

in which he is working, the types ofdefects those statutes will cure atid tlre extent ofprotecticin atTt;rdud by such statutes.

(3)ln recent years severai states have adopted marketable title ac.ts rvhictr essentially seek to bar ancient defects under certain

circumstances. Texas does not iiavc a marketable title act. In get;eral, these acts bar title defects occurririg before a specified

time when an instrument, under wlkich the record owner claims title, has been rccorcled for a given number of years, and no

clair=is adverse to the record holder's title have been filed during the specified timepcriod. t

11'%: 4 T;,zse riiarlcetabl t tc stt.cutcs typically provide that the record owner holds mttrketah'e ::?: frc,: ofall interest or claims

vvhic;a depenti or. occttrring before the record owner`ti "root of title," as long as the -;:>ot Qftitle" instntment has

been recflrded for a specified time period. 193 All of the marketable title acts contain exclusions, limitations, atxd exceptions

which vary from sta:e to swe. For example, thc acts tyI)ically exclude interests reflected in subscqttent title transactions or

preserved by filing statutory notices. Furthermore, various types ofintere.sts are excludeci from the operation of the tnarketattle

title acts in some statei,.

C. Suits to Clear'IitEe

Soenetimes judicial action is the only rneans of curing title. Generally, juclacial action should beuset3 as a last resort due to time

and expense. The n-sctst common causes of action available in '1'exas for es#ablishitii; or curing title are (1) suits to quiet title

and (2) suits in trespass to try title, 1 94

A suit to quiet titlc is a suit in which a l3erson in possession seeks relief against persons makinl; claims against plaintifl'°s title.

Plaintiff anust allege his right, title, and uWne.rship w•ith s. i!icicrat ce.r#ainty to enable the court to see that the plaintift has an

owncrship right that warrants;udicial irte rlcrc;ice.'`'i The suit to quiet title is the principal procedural vehicle for interpreting

atxibigttous cnstrunients in the chain of *i;le, a;:rnoviiig clouds on title, and setting the record straight.

iVhile suits to quiet title are c.guitable actions, trespass to try title suits are sxatutory. 196 Sectiori 22.0t11 of;l.: 7,cxas fropr:rty

C:c><I.; prn\ idcs that "y aj trespass to try title action is the method of detci-ininin}; title to lands, *1062 tenements, or other real

propertr•; :.n<i €!, +' :ioti of ejec:ttrnent is not available in.thisstate." iQ?
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A ptaintiff ici a t, c^tr,:;ti to try titlc: action rnust recover on the strength of his owii title, which he can establish by proof of: (l)

a regular chain of ritle from the sovereign, (2) superior title fzom a common source, (3) limitation title or (4) prior posses3icrn.

'1"he plaintiff's petition cart be in statutory #orm. 'I'he plaintiff is not required specifically to plead his title. `98 However, by

the sta;utory plea of`"not guilty,''the defendant places the question of title in issue and pltre<s the bttrdcn on the plaintiff to

prove his t itle. 199

Judicial proceedings may be the only available course of actioit wltere ativezse claimants are uncooperative and defects in title
are serious. Therefore, title attorttLys should be aware of the types of jtidicial proceedings available to clear title and shottl:d
not hesitate to ttse those proceedings tiulien necessary.

11663 Xt. Appendices 200

TABULAR OR C'.sRAPI-ISC''vIt1.TERir1' SET FORTH AT T I-IIS POINT IS NOT DISPI.,AYABLI:'I"AI3ULAR OR GRA.PI-IIC
MATERIAL SET FOR.TII AT T.HIS P<)L:vT IS NOT DISPLAYABLE
lJztder iCs tal;ree:mert with Investors A, B, and C, A^gressive is entitled to ttn ()I2I equal to thc, difference bet-wecn 2Ct°/u of total

production and the stttzt of all other royalty and overriding royalty interests. (.24tlOBtN:} - , lt?15666 =.6(3$3334),

l'ootnotcs

it! Assa i..cc Professor of I.,o,v, Texas We.lc;.an University School of Law. J.D., L'niversity of Texas, 1960. E'racticed primarily iti

thc ..r,as of^oi^or. and Oil "tnz_ Ci::s priorto joining the faculty of TexasWeslcyan in I990. Professor Sttade gratefully

awkr,ovr?edt;os tkic a< r;bLrz:on of his reav.,rch assi;tant, Robert McC;teskev.

j 1-rie majority of citations are to `I'eras authotity, although nxany of these eitations support propositions of general application.

2 See, e.g.,'1 c.x. 13u<.. & t:'orri, Code An .. : 7ti:t3t (`v`.:;rnoar 'sti)ti').

3 S ec, e.g.,1'ex. Prop. C.`ode Ann. s 133.001(a) (Vernon Supp.1994) ("A conveyance of real property or an interest in rr,al property or

a rnortt;aw;e or deed of tr^xst is void as to a creditor or to za subsequent pwrcltaser for a valuable consideration without notice unless

tlse itastrurnent has bc:cai acknowledgcd, sworn to, or proved ai7d filed for record as reqaired by law".); sc: also C_arroil N. tjotlitnan.

,36 1'.2ti 4"5, 429 t>3h Cir. 1963}, cert. denied, 380 U.S. 907 (1965),

4 Sec Tex. Pro p. C:ode Anc3. :; 11.0tt l (Vernw: 11!k'4).

5 SeeHawlevv^.1:#trllock,2r7Tc*w;21ti, 2

6 The bztyer's niozl:gage lender, if any, wants siitiilar assttranees.

7 The folEowing; arc the most significant `t`exas recording statutes:
..C.ex. i'rop. (°ode Ann. s 11.00 1(st) (Vernon 1984 & Supp. 1994) (""Fo be effectively recorded, an instrunicnt .. . must bc recorded in

the cstttnty in whiclr a part of the property is located."); id, s 12.002(a) (recording a sttbdivisiou plat ot replat); id. :, 13.0l3i ta9 ("A

conveyance of real property or an interest in real property or a rnortgage or deed of trust is void as to a creditor or to a subscquent

purchaser i€ir valuable consideration without notice unless the instrcurZent has beett acktaowledged; sworn to, or proved zajd filed for

record as required b), law."); id. s 13.003 (Veaiaon 1984) ("ttzcor(tinng a previously recorded instrument in the proper county does

not validate an iiiialid instru:nent."):

S See, e.g., Eiawley, 29 "f`e_s. at'?2^?.

Se.egenerally 3 Freci A. Lange and:?c:loysius A. Leopold, Texas Practice 4s 25I-268 (2d ed 1992 & Supp. 1993) [hereinafteri^ange &

Lcopokd]. A tirll discussion of state recorciint„ statutes is beyonef the scope ofthis Articte. However, hoth title attorneys and landmen

sl3ottld have a good evorking knowledge of the recording statutes in the ji;nisiiicrions where thcy conduct title searches.
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10 cx, l.rs: Code Ann. art. 9.02a (\":;rqv:; S€rph. 1994) ±" '"t"itle Insuru.r"' nieans insuring, guarantacusj^ or indemnifying owners of
real property or others intet•ested rl ;:rein against lcrss or damage strffered by reason of liens, encuinbrances upon, or defects in the
title to said propcrty, and the tnval:,;ity or impairment of liens thereoti ....").

t 1 See id. See also Paul I:. k3asyL, Clearing I.and 'fities, ch. 1 (2 d er3. 1970) [hereinafter BtsyeJ ; 7es;e Dtzkeminier & James E. Krier,

Property 670 ( 2d ed. 1988) [ hereinafter i>ukentinier & k.i•ierj {"!'itle insurance is the op'rnion of the insutcr conceming the validity

of the title, backed by aat ctl;rectrae.nt to lnrake tti:rt opin €tin good if it should prove to be mistaken and loss restolts as a conseyuence."}.

12 Sue infra part lV for <r discussion of the staudarils f'iil9oeved in examining and approving petroleum lanif titles, which are similar to

the insurtbilitystanclard that title insurance corript€nies follow with respect to surface tit8c4.

13 Grte- reason title insurance is not available in connection with oil and gas cransacticrtr-s is the variety of property interests that may be

cr'eati'.d in oil i1:1dgaS. lf tllint:ral flwrtershrp is severed frClnl surfaCeoWnerSl7ip, two Separate feL' e3tatesresttlt -- the 7'Xrineral eStatealid

the surface estate. Further, the mineral Ctst'<tte Consiss`sef several con7ponent Parts, each of iti>hiclr can be st.`par¢ltely conveyed. Finally,

not oniy can the owner divide the lninera.l estate into its component parts, he can further divide it, temporarily or permanently, in

all of the ways developed since the fetrdal beginning of modem property law. Such fractionalization r^ , i'arly takes place because

of the &tr: n:is ofoil business econoinies. Becatise the oil industry is a capital-intensid•e and risky businr,,;. ir,k:.iionalization helps

raise c.:ir:taj and spread the risk. See infra part V11l(A).See generally €3ruc:e M. Rrrirrn.•r, d ;viastc.rin:;

f.. €. '_^, Tulsa i...J. 175 (1990 ). ((jhereinaftcr Kramer, Gonveying lvtir,Peral Interest,j,

14 "I'rosprct" is a t-ern otlen eanployed in the oil and gas industry skJaivlt may be defined in various ways depcndinl; tsrt cotttext. In

tliis Article, the tc°ma ;s used as it relates to the futurr -- larids having potential for producing oil and gas. In Wurzlow v. Placid Oil,

the court defined "prospect" as follows:

(Ijn thetrrsl and gas industry•, a prospect cornrnenses witli the detern7ination of the existence of a certain geological structure conducive

to the production ot t331 and gas undexlynag a certain area of land. The actual exrstenoC ofsiteh n•nueralstnust then be deteriilbned

and ef)nfirCned by acttlaldrilling andprodiietiorl (1f5atd nlirlerals.

379 Sit. M 7413, 754 {Ltt. C,t; App . 1973).

15 Sce, e.g., Amoco 11roc1. t'o. Alexander, fi?"? S,1t.2d 503. 571 (Tex. i Jn l); `k'rllianiscin N•, NCvbil T'roduc•>ng 1 exas & New Mcxico,

hsc., 7311 5.^4'.2rf ^i ,9]^. ^..Af,p. - 13eattmo;rt 1987,writ denied).

16 See irtfra part IX(A) for a definition of an "Original I.)riElitig Opinion" and a discussion of its use.

17 See infra parts IX(A) atid (B) for definitions of and itirtlter discussion pertaining to "division orders" and "divisioir order title

opiniotlS".

Sce generaily I:uc9:el v. Whitu, 792 `s.1','JJ485, 48E1('1'ex, Apl,. -- i,traustc>rt (f4tli lli;t.] 1990), rev'd zan ctlter grounds, ^19 5.1's'.2<1

;<} Eugene 0. ICuntr- ei i€i:, Cases aa7d Ivfaterials oit Oil and Gas Law, 57I-72 (2 d ccl. 1993) [ hereinafter I:unt•r.] . See infra part V for

additional details on liot'r, "stand-t:p" and "sit-dawns' opinions.

20 See infra part IX. See gcnerally Lewis G. Mosirurp, Jr:, Larrdmati!s Handbook on Petroleum T.an€1'1`itlcs s 4.05 (1976) € hereinafter

Mosburg] ; Tcuis Iierd; Title Opinions for Oil and Gas Purposes - Structure and Intorrnatttin Needed by a t;lient, 33 trtst. on Oil
& C;;is L. & T"'n :` )'; ffihcrcilaafier Fltrdj.

21 See infra part IX(B).

'i t See infra part V(13).

'_)j See infra pan V(A).

24 See infra part X,

?j Scc infra part V1T. 'T'hi cipiniorz sliould also set tt5rth the component elerrients of thc: rnineraE estate.
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26 See infra i;art tY.

2 7 See infra part IV(A) for a definition of nt;sncctah?e i;:1^.

28 See infra ,p 3rt [V(t3) &(C;).

29 See generally J.E. Rehler, Froposeci i"x;u;in ,a,.} 5:..,^d^rds for Texas, itev. of Oil & Gas I,a-,v V[. Oil, Gas, and h'Iinera[ Section
oftheDaliasl3arAss'€7(1991)^1^G;eit;..+.c,R^h1^t;.:5cca;;otG1?A^.a.yt.a: tr:,_tia.16,01(V3est1936&Supp.I992)(con'taininl;
a sii7lilar but $[ig[itly rriore r4'stt'iCti1'e detfniti43i7 of nSai'"Ctable t'ltle); FsrstAtTZ. '('itlc'Co. V, Pr41td, f$3 1's.1V.2d 697, ,102-0; (Tt!x.

App. -- Iil Par,o 1989, Wric dk3tir(i} ("[iV[] arketable titlrarneatis a title free at5 d clear from ressotiable ctottbt as to mattcrs of law and
faCtand is oTkenot elplided f?}' .tny outstanding cotit'i'aet, C(3veal£tnt., interest, lien or t71t7rtgifgC snfficiCnt3o forr{E a basis of litigati0n."}

(Cit.Eitt(Yn5 ottiittBd); Lieb v. [^C)1132123 [JCVCI. Co.. 716 S.W.2d 653, 675 ( I CY. Apj3. .° CC1r1YRS C11r.5131 98,.5, wFlt ret'd n.r.e.); RV'ittl

1•h)ttaagc fnL stars S. 3=1e,titing-WtSZZd. 65[3 S,tit .2d 9?8. 936 (1;>.x. Af+[7. -- Fort tG'ort12 1983, R°r7l ref's1 nr.c.) (" 'Market,rble title'
means a title ft-ce and clear fro€-n reasonabfi': doubt as to ntatters of law and fact, such a title as a prude€st n€an, advised o#'rhe facts
atrd their legal signiftcattcw,would willingly accept."); [.ts.ytl v. Ersrrss>n, 204 S.W.2d6343. 641 (1 Qx. t;iv:App: -- Amarillo 1947.
no writ) (f^ndingsatiie geiternl definition).

30 Proposed Texas Title Standarei 2.10 provides: "All title cxaniinatiotis should be rztade on the basis o1' ntarketabiiity of title ....'>

Rebler, stiy?ra note 29. Sce also ;vfosbtsrg, , supra note 20, s4.C5.

31 See supra note 29,

32 1'ex4s Auto Co. v. A€ uctter, tS W?el a.t e, 336-37 C'sr. App. -- 4zerr .4aits>nrE? 1927, +t rit drsm'd W.o. j. ).

33 OwtXls1r. 1dki;kS[71f, 3i ;1.W,2d 196. 'M (Tt;x. Civ, A[3p. -- ;''ittatil â 1931. writ dfanE`t[), TCX3S !`t[Itt) f:o.,. 1S,W,2d£17 ;,'v3(3--i 7.

34 AuStiii v. C,a, €cr, 296 S: W. 649. 65 E f7'c ),. (. r. :tp,.. E:is€l.ancl 1927, writ t_lisrn"d tix•.o..j.), See also L.€tnd, 204 ti.1t'.2,1 at 64 1: Texas
Auto C<o., t S.W.2d at 330-37.

35 See 1'exas :'ltqo (`o., I 5.W.2st ..€ :336-37: r111in- i. Vander Sttic%ken. 194 SM: 443, 444 (7't;x. C:i4r: A,tl) -- S:in Antonio 1917,
writ retAd)•

;ifi Mosburg, supra note 20, s 1.05.

37 Id.

38 ld.

xt) Td. Coaiipare pari i! ;3) with part IV to undzi s:a^,d tne Sirii[arityin standiirtfs and practices followed by title insurance coiitpatues

with resp4ut to ger. ai cea[ estate titles witla i'rias4 tu[tutved by oil companies with respect to pctro[cum land titles,

40 See [ye;trsorz r 32 Oil Ass'€t., I S.1V.2d 860, f;6(} {Te,x. Cotaim'n. App. 192$, lioiding approved); t..<tna[3ert ^. [ t, lor' ['el, Coop ., 27(,'r

S 1V.?Ei 929, 932 ('[" x. Civ. r1p[i. -- I;rutlxnd 9955, no :vnc); see also Ti[ack`s Law Dictionary 10 (bth ed, 199(}),

41 ` „tn: e & C.e,%,}t I [ r:: rEote 9, ss 291-299 for ageneral discussion of abstracts, the abstracting process, how abstracts are

pr^:p<urd, and t,i:at a^-^:;^etscoittain.

42 See Lange & Leopold, supra ttotc; 9, s 291.

43 Id. s 303.

44 Supplemental are abstracts which cover a period of titaxc sutascqur:nt to the date covered by a previous ab:stract on ti'e

satitc laiad, Id. s 3U0.

45 Base abstracts are abs=racts which cover a[SCriod from sovereignty, or suctt lessor period as is deemed appropriate, to t13e date shown
in tlte abstractor's cerzificate, Id.
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47 Engaging a Iandntan to search the indicas and prepare a run sheet is usually tnore economical. It saves the attijrney tinte and allows

him to focus on examitiing the instruments €isted in the run shect. E'urtlter, good landn=sn ustaally have ms>re skill than attorneys at

working the indices and constructing rtin sheets. (?n the otltcr hand, althottt;h the attorney ean delegate the work, he canttot delegate

the responsibitity. The title opinion is thc attorney's opinion, atad the attorney is responsible for any irror that resulted because the
landnta€tomitted a key docf.tment frotti the .run sheet,

4S For example, local procedures and cus {„ ., ti;,ry :;ot only from state to state but also f:rom county ta connty within the samr; state.
Procedures may also vary depending on the pvrsonal preferences of t}ae exaniining attorney, Itindnta.n; and client oil company; time
tsnd cost factors; the st.ratctttre of the inds`ccs attel records in the partiicukar county; and the purpose of the opinion:

49

50

51

12

Tbis scenario assurr,.s that the tasks oE'running the records a3rd preparing a run sheet are delegated to a iandnran.

Gt-antor-grantee is tlie indexresletired by statute in fiexas. See ittfra note 54. Sometimes, though not usually, a"tract" index will also
be maintained as part of the public record. See infra note 56.

See infta part V(Q. Today, in countics with computerized records, cotnputer-genera.ted chains of conveyances make this task
significtuztky easier.

The attorneytnakesthcdec:isions regarding relevancy anci matetiality. Unless an instrument is cle:3rly irrelevant, it sbould be included
in the run she:st. The attorney can later dismiss the instrument if it turns out to be irrelevantctr immaterial.

iR, Ata excerpt from a sun sliect is attached as Appendix A.

5a Index to Real Property ltecords.

(a) The county clerk shall ntaintain a wel €-bound alllltabecical index to all recorded c9a;eds, povvers of attorncy, mortgagcs, and other

instruments relating; to real property, The intiex must state the site;;i#ic locatioir in the records at which the instntments are recorded.

(b) The index must be a cross-index that eontailrs the names oP'tlre grantors and grantees in alphubetica: order. If a deed is made

by a st2eriCt; the index entry must contain therlame of t31e sheriff and the deFendant in execution, €f'a deed is made by an executor,

adrnlntstrator, or guardian, tltemdeex cntry nrust contalIt the name of that pcrson and the name of the per8on`.s testator, intestate, or

u.trd. If a <._.d i; made by ;uj attorney, the index entry naust contain the name of the attorney and the attorney's constituents. If a

ci.:;Ilis tnade f.y :i --otTrRlissiC3ner Ctrtrlistee, the indCXentrV rnu5tc(3t9tain the namC4fthc commissioner or tr4istGC and the nan?e

u! thi3 ^'ier.'.tJn h±1.;v e>mte IsconvC'yed.

J.,.CU`,. t;oi : ^Udo Ann, s193,003 (`. niafl l998

55 "1'he clerk recompiles the main intfit:es p: l ?o^,ica€ly to ittcorporate the supplements in much the same way that pu'z>iishcrs reprint

statute books periodically to incorporate thc pocket parts. Recornpilation used to take place only ever,v decade or so, but today many

counties have computerized records tbat cata be updated much tnore frequently.

56 A tr.tct index is an index compiled according to the land at°fected by the transactions rather than by tho p€trties to tftt; transaction.
'I r;s index is similar to the "plants" maintained by title insurance companies.

;', For ;encral infdrmation regarding ttic structure of indices, see 13asye, supra note 12, at 51-53,

58 See, e:go., yl,.<t7t v, 50 , llc., 97 &W:2ti ;'().i, 705 {1935), See also l.an?,e & T..copold, supra nota 9, s&12.

^<1 In Ureer v. Greer, the court suc:cinctly stated the rule as follows:

'1"he ru€e was long <igc.$ announced by this cottrt that in all instruments for the conveyance of lands the description must bc so definite
and certain upon the face of the instrttment itself, or insotnc otlies writing referredto, that the land can be identified with reasonable
cerc'ainty; otherwise, tltc instrurttent is void under the Statute of Frauds:

191 S. W.?d 848, 849 (1 o46i,

60 Urban land is usually identified by 1ot, block, and su.bdivisiun.

61 'tiatiortzil I:and Act, t.lt. 29; 1 Stat. 464 (1796) (current version at 43 U.S.C. w 52 (1 9M)).
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Ei, i& s 2. See atso 4^ t>.t,', ss 751-774 (1986).

Cia For example, the original 13 srates as well as Kentucky, Tnn,:,;^^:, M.tine, Vermont, and West Vitgiiti t were surveyed prior to

adoption of the National Land Act in 1796 arid thus do not use the re:tanguIar survey system. Duketninier & Krier, sup'a note
11, at 660,

64 F'ratitions of leagtacs or lahors were also granted in sonte cases.

6 7 i er. Nat. 42es. (:oiic A rm . s' 1.07 7 t'v I97' ^j,

66 Mosburg, supra itcrte20, s 2.11; Lange & Leopold, supra note 4, s£320.

67 id.

{i(i A conveyance is a presently operative instrunXent which transfers p tv .rn ii-, i<<^,! in land from the u:ut,ferorto the trartsferc:e.

Sce, e.g., i.ccrnat'd v. I3e11#%i7:d l.trmbk:rf ir,%147 S.W. "82,:383 (. Q;

69 The, oil & gas lease is also a conveyance. See infr;r notti 94.

70 See, e.g.,'I"ex. Prctp. C'ikdcAfin s5.t)til (Vernon 1984). Some state statutes isnpose additional requiretnents such as seals, witnesses,
or acknowledgernents.

71 See, e.g., C.:r- v. C I S.1V:2i:i 208 (1954); t' rntinri v. Ko}'rl?einantt. 57 S.W 570 (I k)0()). Se^:^ also t.ange & Leopold,

supra note 9, ss 691- )3,

72 r1L.new v. k3r .. ne:i-., 553 S.W.'_d t;f ^. ; 39 Civ. Ai3l>. - Fastltirid 1977, 4r•rit ref'd n,t e.i' Stitcos!ich v. ovich, 229 S:GV.?<!

IB. 185 (Tex= Civ: App. ,- G„, .I9:=0, writ refzlfi.r.c .) (holding that deeds executed btrt never deh% trett by grantor wera
inelfectirve to pass any title to realty).

73 See infia part VIf7(F).

7 4 Itaglanti v. Kelner. ry? tS.W.'?t1 357, :+59 (t{)49) ("The test ... is whethcr or not the ^;;*-antor parted with all doininion and control

over the instrument at che time he de9ivere.d it to the tirird person, with intent at the re.;t time of its cieliv<:ry that it take etfect as a

conveyancc. ), \:::r;: %..'etimic n. 1)(1948) (hoiding that de.livecy is essential b.it may be presnmed fronr

recordaticrn). See also 1:aige& t:eogold, supra, note 9 ss 691-693; Mosburg, suprfinate 20, s 112.

75 See 1'vioaburg, supra note 20, s Z I?, See also infra part X.

76 See infra part X(C).

77 Tt^x. Pra`ca. d,', :1,;i: ^ 37 (Vcinon 198E1 & Supp. 19914). Texas f'riib,•Ete C`otie section 38 governs the transfer of pro}serty of persons

dying inCea..to. ;;i. s 3S. A title exatnincr nceds to be fatni(iar with the probate codi; and the law of wills, intetitacy, andest.ete
administi-atitrn of the stute in wlticn tlae prapcrty exarrtined is located,

78 Texas recognizes limitations periods of 3, 5, 10, and 25 years, See'I'ex Civ, Prac. & Rein. Code Ann, .^ i ii 011-i6.{)3 7, subch, B,
Limitations of IteatProperty rlction;; (Verrson 1986 & Supp. 1994). Scc id, s 16.024 (the 3 year id. s 10;025 (thc 5 year

statttte); id. s 16,020 (the 10 year statute); id, ss 16.027 & 16.028 (the two 2:5 year stattttes). See also Rict,ard W. Hemingway, The

Law of Oil and Gas ss 3.4-3.5 (1 d ed . 1991) ( Iimttattons title to oil and gas ytroper<'ies) (ttereinaftir 1°[crsiingwttyJ; Thomas K.
McElroy, Adverse Possession of Mineral Estates, I 1 13aytczr V. itey, 253 t1959i.

79 See irttra part T3:(A) for definition i>f :`original" or "initial" opinions.

8 tl See, e.$., C)kla. Stat. Antl. tit, 16 s s 71-80 (West 1486) (A marketabfz record tit) e rrtight exist when a person holds under an tznbroken

chain of title extending back <it least 30 years, and nothing zeppears of record which divests sueh persors of title). Texas does not
have such a statt=Pe; Sec infia part:X(E.S).
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st See Niosburg; suprtt note 20, app, at 150.

82 Resolution Trust Company.

S3 A l l patents to 'I'exas land ctnanaze front Spanish or Mexican land grants or frvrtr grants by the Rcpublia or State of Texas. See

generally Lange & Leopold, stif,rn note 9, ss I58-1 59.

S^ Kunca, supra itote 19, at 855, describt;s "bubiiclands" as follows:

Federal public Iinds corttprise... abat.. 30 peru::nt of the total lartci area of the 50 states. Most of this acreage is tilassified as "pubfie

domain:" lands that have ne% ef iefr The balance is ge;tterally classified as "acquirrd land:" land obtained by

the federal godernrnerit by pli ohasc; e nd:°n;ra:;on> gill or exthanige.

235 Texas expressly provides that iiri3itatiosis provisions do not bar the rights of'the state, all couraties, and all school district5. Tex. C'iv,

Prat. & Rvrn C°o€Ee Ann, s! 6.061 (Vernon 1986 & Supp. 19€34). Thus, in the event of tir;gation itivolving title, onc rnust show that

the state parted wittr title through att appropt:ate grant ofpatent privr ;o commencement of the alleged adverse posse,sxiun. See, e.g.,

Now^t<an tlil (:c;. o t'iore. 15t3974. 927 (Tcx. Civ. .r,pp. -- ; ..-r,., 1913, wcrit ret'd). See generally laallas C't.runty l.,eV+i

G.iproveolt:nt l:)i5c. N.). ti v. Cur :,, 2.X! S:1V ,;t)! d'f cn. C iv. ApzF. -- C7akias 1926, rto +3 rit).

86 Persons examining tirle to'['exas lands granted by patent from thc State of Texas after September l, 1919, should be awate of the
Itelinqztishnaent Act of 1919, 'I e;x.. Rev, {;;Fv. 5..:. ,1i.t; , trts. 5:363-5379 (G'ernoii 1919) (repealed but ro-enaotcd verbatim in 1977

as Tcx, 1tiat. Rcs. L':ode s1nn. ,n52.171 52,1 59 ( V emun 1977 &Supp. 1994)). The definitive.articlc on the Toxas I2eiincu;sLrnn!t

Act is A.W. Walker, The Texas Rcli)tqu'sshs3rent Act, 1(.}il & Gas It.. . ?`> (S.W. L egal ;=ottntl. --'triattht:w Bender 1949) .See also

Herd, Title Opinions, supranotr; 20,at 291-97; Lange & I.,eopeld, ^ up a r^ ,r. 9, s234,

See Lange & Leopold, sttpra ttote 9, ss 233 & 236 (discussing vacancies anii vacancy litigation).

t For general information regarding patents, see. :vfosburg, supra note 20, ss 2:02 & 2.04. For further general information regarding

patents to Texas land, .ee Lange & Leopold, stipra note 9, ss i S 5.. t 59.

89

90

See infra note I€?U. See ttlso L w•i tosiiurJ, Stri!t:te, uf I::iK;litatitrn uncf `I`it,e I..x.tnsinatio3, 13 {)klit. L. Itev. 125, Ttzfi-C "

( € €)fstJ A

See Mosburg, supra note 20, s 5.f13: Sec nlso infra ptu-t X(A),

_?) The attached appendix contains exaniples of chaiit of title diagranis. t3ne diagram tracks surface otiimer;;l-:ip and mineral ownership,

whiie the other diagram tracks leaschold ownership. Fordther suggested rnethods of'tracking cltains of title, see Lange & I.copold ;

supra note 9, ss 3I 1-31 4.

92 Whcn the configuration ot'th4 land being cxainined chang.es (i.e., parts of the tract are sold or adjoining tracts are ai:quired) during

the period covered by the cxantination, a sct of plats showing these cottfiguration changes, used in con,jtanction with the chairi of

title dia^,^am; can be very helpful.

()3 "I'hese rights flow frotn the well-settled rule that txztten the ntineral estate is severed from the surface estate, the miateral estate is
dominant, 1`hr is burdened with a servitude in favor of the tniiteral estate. See'1'e>;acc.r, Ine, v. 3 aris, 4 I, S,Si??ii 147,
149 (Tc;x Civ. AIr;.-1:'.l Paso lt;;?, rci'd r....t .); I..Iu31i Oil Co. v, Ke.r4>angh. 2,14:4 NAV.2d 131. 135 (ay.il. 1979).

94 >;ubene Kuntz describcs the ail td ta, f:;iso as followst

[The oil and gas lease is] both jaj cc>nve}rance and ia) cr.sntract.... [A] conveyance, because it is the Instrument by which the mineral
owner t••;onveys a right to ati 0 cu,nl:µny to explore for and prodiace oil anri gas.... [A) contract because the oiLcotnpany accepts thC
right to explore an;I fsrocluce, burdened by eertain express ailci implied promises:

'I'tie key to understanding [the] oil and gas lease ... is to reniember thattheleir^,c is a business transaction. A mineral owner; whca

guri ,<rliy I.,cks the capital or expertise to explore or develop, tra:tsfers thoSU a^ hts :o an oil coanpatiy [while resr:n°ing a roya.ltv
snter,^st in pr^odttction].... Both parties expectto nlake a profit from the transa +ur , and tltc lease ... sets ont their bargain.
Kuntz, supra note 19, at 138-39.
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9 5 Alta;Etn v, Illtti:e. 13 5V,21l 117, 119 (l ex. a936).

^=j{i This is the full buitd3e ofrights that cotnpris,:; "o % ,crsltip" of the tttinural estate, See A[trttttn. 712 1.W.2r, tt, 11 ^; Sc hl itticr t<. St7qitlr.

101 S,W."_d 543, 5 a4(l"ex. 19^t7). See also Kramer, Convcying ]b€iniral Intet-ests, st?pra note 13: Mosburg, supra notc 24I, s 3.01.

9 7 In ecoaontic terms, a royalty interest is a frinn of compensation used when value is speculative. It is a ftedge against uncertaittty.
See Hetn t̀ngway, supir;c note 78, s 2.5.

99 A prelinzinary, attd often critical, qucstion in the interpretation process is the qt;estion of what evidence is admissible in wnstrning

the ii5strumet,c. This inguiry involves !)-plication of the parol cvidonccrttle and is beyond the scope 4f'tttis Article. Cieneral.y, if
a court fnds th,^ :nstrument to be arraki..,j:,-us, it wtll considcr cxt:rinsic cvidetice. Conversely, if a court finds the instrtsnient to be

unaritbigtious, :: ., i?i look only to t`tc: f., ^r cvntcrs of the instrument and u;;e rules ofconstraction to interpret the tirrtbiguous language.

Tn tlae ovenvlr,-iming majority of ca,bc, involving interpretation oC •.,i! tnd gas conveyances, cottrts tend to find tlte instruments
unantbiguous aittf retitse to hear extrinsic evidence. See infra part VIII (C),

? i3o See iletningt+ay, supra notc; 78, s 2.7(A).

I f)1 Howard R. Wi[liants & Ghar[es J. ^Meyers, Oil & Cras Law s3U4 ( Student Ed. 1985); Hemingway, strpt-a note 78, s 2.7".

1()2 %12 S.W.2d 11'7 (Teti. )t)8tk.

(C};3 1 il. stt f i 7- 9 X,

1 f;34 Id, at* I?ti ;+,!t??rugh the deed seems amt3igitous, th, parties stipulated that the deed was itnambiguous and the court looked ottly

to tl e ronr aon;ars of the ins"txvnaent in consnii;;f it. By applying a rrlc rifcon-struetion called tfic "greatest estate rule", see 'tnfra

part VIII(D), u:c court found that 1/16 of the &vcdopnient rights passed under the deed and therefore concluded that the grantee
received a 1/16 rnincral iirt^t. ,t i': ther Ysttin a 11I6 t•oyalty interest.

]()5 See supra note 96 ancl accompanying tc:xt.

106 See AI,n,.tn, 7I2 tiAV.'_d at 11i4-19. See rilso Kratrtc:r, Conveying ititineral Interests, supra note 13, l,uc.l:el v. 1V'hitc. 8 1^ S,\'v''.3ci
459. 46:3 tTcx. 1991 t, Day :K J,ae., t--_ `l'4xiand PctrEilvu€ta, Inc., ;'fSfi S.Gi':wd 667, 669 (Tcx. 1990),

j()'r See Hemingway, Sztpra not€; 78, s 2.7(t,).

1 El ^ ' ^ r 5.W.2€i tit} 1('f't:x. Iq8d7),

IC)<} Id. at Sx^a.

] See WillEJ. Bp.1.c,, 1)t1lI3<! to 1.)Yirt;; Problems n:! Conveya.2Cd17'y offractiorti'@1 M4nemd lnri;rests, 13 Sw. LJ 320, 3?2-^,f i ( 1959}.

1] 1 671 S.W.2d 87€3 I98;}. ovenu3ed in part, Luckel v. L1'hitc, 819 ;i:W.2d459 ("i'ez. I991).

112 dd.;3tk71-i2.

113, ]d, at ,0?-74.

1 14 See, e.g. 1"c;vis Herd, Deed Construction and the "Repugnttnt to the Grant" T)octrine, 21 "T"c:x. Teclt L. 12c:v. f7?5 (1990) ; Robert
Illedsne & J€thn ticott,'1'Etc `fen 'Most Regrettable Oil, and Cas Decision, l;ve:rIssued by the Texas Supreme Court -- and the "Vv7itttier:,
-- Based on a Survey, Bighth Annual Advanced Oil, Gas and Mineral Lttw Cottrse, State Bar of Texas ( 1990).

J 1 j ft 19 'a.W.'2d 4{'"a9('1"ex. 1991),

APPENDIX 50



E^: T ` w : T;1 L p".l;lr °:: EA7€C^^d &TI't'I.E OPINIONS, 46 Baylor L. R -^. 1007

116 I4t. at -It?t}-61. The granting clause conve} ^A a 1132 royalty ittterest, while the "suhjcct to" aiad "future lease" clauses reterrecl to 1/4

of lease royalties. At the timc of the deed, the property raas subject to an oil and gas lease with a 1I8 royalty. Leases in effect at

t4c 4ime of suit provided for 1/6 royalties. Id.

I? Afford, Luckel, and 2€apirut: Oil Co. v. ;4ntrw, 819 SM.2c1-r'i0 (';-ex. 1991), a companion case to Ltaokdl, as well as numerotts other
deed constructioar cases, are cxhaustively treated in Bruce M. Kramer, The S€syfrheatr I'a:tk of hrt,: i'A a: :'vtirdrsd Deeds and
i.cas,s; nn I..€icy=^loperiia c t (E€;roe„ art C;t nsti tac:ic €t, _'=l 7'eY. Tech I... Rcv, I g 1993 ) (hereinafter Kia.::aer, I}ic 5i:>_ l f:ean Task].

9^ See Karl Lleurellyn, The Common Law Trztdi;ion, Deciding Appeals ( Iy60) ; Edwin W. Patterson, The li,.: .-..,tion and
0 of t.`ot ' ti`,,turit. L. (d ,.

119 Cot _: are reluctantto adnnt extrinsic evidence in cases involving intet-pimtatitin oi written irtstrtrments. In 7€as, admissibility
degcncts on whetha.r thc court finds the deed ambiguous or unatnbiguous. Itt azt ove, z;,L i::f raf  ^.jority o! oas cottr" huve, found

tttc Ianguage to be ttr.€ r.,:^ucxis: Sco, cg:, Black v<. Shell t:?il Co.. 397 Aply, .'1' a IrJ{sj, writ

rct'd n.r.u.); Ch€taat ,.r v ;ii". SM.?d 6213, 634(Tcx. Civ. App.

120 This Article only s„rxttcno the surface regarding the interpretation proccss and thc use of rules of construction. See Kramer ,1'he

§isyphean't`ask, supra note 20; MosGurg, supra note 20, s 3:06.

I2 t See K ranter, "I"6€e Sisylahcan'Cask, supra note 20, at 124.

j'? See 6A Richard R. T'otvell,'I'he Law ofT:ea11>ropeity P 899[3] (1994).

123

124

12i

Iz.raaner; The Sisyphean "I'ask, supra note 20, at 6; s cT supra note I t 9.

See generally Krar.ter,'t'he Slsyphcan Task, supra note 20.

?17 :`s.tk"'0 ;i>I t1 ti. 1,1;,,;.

126 Alford v. Krum mt,y bt cl:a-acterized as an extreme applicatioti of the "in setluetrce rule."

E2?

128

129

'112 S.W.2d 11 7 ¢:"1cs, I9S8€71.

See Ka-amer, The Sisyphean'I'ask. sitpra notc 20, at 234-100, 103-05: Professor Kramcr lists and attemists to c...,in_ a ntimber of

additioatal canons of constrtaction in hi art _.

Southland itoyaliy C:. v. Pan elii€, 1':,:r.,i 378 5 X4'1<t 50,58 (''t'ex. 1064) (4alvert, J., concurring).

13(} Krarner, I hc no:.. 'J, at 129. I'':arly in his articlc, Profeawor Kramer analogizes his task of rationalizing'Texas
jurisprudence in the area af jndicial interpretation to tFie task of Sis3phus, a charactet zrotn Itorner's C3dyssc:y, who was co€tdemned
in Fiell to rolla 1arge bouiderto the tola of a stcs,^{)hill. Each time Sisyptius got tlic bottldcr to thc tc?p ofthe hilt, it rolled over the crest
and down the dther side. I?i'ofessor Kramer summarized the resttlts of his atteutpt to "rationalize the tnyriad canons of constructiort
that har•e been used and abused in Texas case law" as follows:
7°o aontittttc t!;: S;syphean ansto^ v, the boulder has been pushed to the top of the hill seve,ral titnes, onnly to become dislodged
and roll b..4;. u\,^: u-,- on its hi:ar<<ng Jcurney back rlown the hillsidc. I hope, thatby cxNsing the difficulties encountered in tEle
jurislirud..tcc af interlirctatii>>:, :o lt„; v others join ttte in the task ofpushinl; tkte houldertintii itaomes to rest atthe top ofthe hill.
Id. at 1213, n,St}l.

131 Id. at 12&

132 See 1losburg, supra note 20, s 3.06; supra Irart I'V(?,) & IV(B); iiifra part X.

133 13s" '1'an. 50'3. 144 S.1V.2.t 878 ( T'ax. 194+)'i.

1:3Ar In contrast to ruses of'C.anstnictionr which courts may apply in thcir discretion, rules ol' law are mandatory ifaphlicatilc: "l'he vourt
clearly intended tttc Duhig rt€le to be a rixie of law. lct.:ti ^n0,
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1:3> Hemingway, sttPra notc 78, s 3-2 at 128:

j 3(? See .•Acoma Oil Corp. vLt'ilso3?, 471 ti.t1'.2<f 476 (N.D. 199 1). Auarna coritains a good staternent of the Duhig Rule. The tAcoma
cout•t applied the rule even though tlic deed did not contain a reservation.

137 See Hill v, williitm. 682 &aA._d 7337, 739 (.1r;c. 1985). In a warranty dced;the grantorwarrarttstltat he hr.stitle, while in a quitclaint

deed the grantor d(ies not warrant anything. FTo cnerely ctinvcys whatever interest, if'any. that he has. While Duhig docs not apply to

conveyances by t)uitclairndced, it apparently does applyxo conveyances byspecial warranty de-ed •-- a dced under which the grantor

makes only lintited warr•antie5. See t3iztr., )t-a v. f3tucE, CaSS S.CA'.2d'titS, 911-14 ('1'ex. Civ. App. -- l:a>ttar,d 107, writ ret'd r7,r.e ,).

? ^fs 1^-'3'ex a. tf, ,iS.^ 2d "" a957).

139 Sec I derningwrty , suprzt itotz; 723; s 7:8 at 407-08.

1,1() Lange & Leopold , supra note 9, the four ve futne work CreciGrantty cite.d in this Article, is the most eon•tprehensive attempt within

a single worlt to deal witti potential ti ^: p;ubIc ns that ztliglrt swisc in Texas. Evert this massive treatise i'alls far short of answerittg

all potential titleqnestionsarisinndu; t rg. lucu: c,c dfa titte exaritiniation.

141 See,e,y-,uo-,. :v.foncs,1S;^' !.1(7.ex.Giv.Arlr. SunAntottioF9a1.writtefdw.o.rzt,).

142 See, e.&, 13est taiv. (:'Q. v. ('airl,hih, 129 ,; 5?4 tT". C'iv: Apl'a. -• Corpus Chrr.3i 1^fr+£3, writ disin'd w_iy.-j .7, Any deed,

contract, judgment, or other instrument which purports to convey an interest in or make any citarge upon land, the invalidity of

which would require proof, clouds the owner's title. See also %ingtts F. McSwain, Westland Oil i)evelolsn-10nt Corp. V. Gulf ('3i1:

;v€rw t:rtt.trtaintic, as to Scope of `C'itl4 ^carcit, 35 (31ylor I. (tez-. 639 (1993),

143 A pr%:na 7 terars is "the period of tirne during which a lease niay be kept alive by a tcssec even though there is no production in

pay:m by vitzue of drilling operations on the leased land or the payment of rentals," at2d a secondary term is the period

after th; Fri...; term expires w'te ,_- : ^!^:: : is continued by operation of the "therealler" clattse. Howard R. Williams & Charles
.1. Meyet;. lvianual of Oil and Gas Ternis Annotatcd 189, 225 (1957).

144 If the lease is irr its primar`yy term, the cloud can !ie removed by evidence ilfcxpiration o3'the lease, sticlt as by non-proditction and non-

payment of delay rentals. After the pri;nary tcr m of tficunrclcased lease expires, the cloud can possibly be remcived through physical

inspec€iott ofttxe property and a recordaLtle "Affidavit ofNon-Production." Someocic fentiPiar with operations on the properiy sttould

execute the attitiavit, and if the lease has a pooling clause, the ardavit stiould coverall lands which m'rght conceivably have been
pooled with lands :.^ovcre€i by tire anreleased lease, See 'vtosbttrty, sttpra note 20, ss 5.03 & 5.07(b).

14;5 See id. s 5.07(d).

146 See id, s 5.07(a).

147 See Tex. Prol3. i:`ocie r\nn. s 3(Veman 1980 & Supp. 1994). "i'robate" is sontetimes narrowly defnedas the judicial process of

provitrl; a will. Modern asage gives the term broader meaning to include all judicial activity related to winding up a decedent's

affairs, wheth_r il o decedent died testate or irttcstate. For example, Chaptec 11 of the Texas Prtstiatc Ccrde covers irttestate sus cessiort.

This tAft] lc ^^c= t u:.rtn "probate" in the broader sense.

148 Scc, e.g., 1'ex. 1"s4 C"ctde :Attr. s0(a) (Afernurr 1980) (Proceedings to L3eclare Iieirship), If a person dies intestate, the court,

pursuant to statute, may dctcrmiite tvha the tlecedetit's heirs are as vvell as their respective shares attd interests undssr'1'exas law.

149 See Tex. Prob. t:°udc fiitn. s, 37-38 (VerEron 1980 & Supp. 1994). See also Mosburg, supra notc 20, s>.0G(d); 1„ange & Lzopold,

supra noEe 9, ss 1£121 • g02s. At the othcr extreme, an action to quiet title may be required to set ttia record straight. See infrtt note
1 94 and acconrpar. •'ng text.

150 Nu3nerous F'ri,haft• f..e,ci^ ;,rovisrons t:nay intpact these dc¢crminations. Thlts, a title exwminer must itavc broad knowledge of probate

matters,

.._ ., •t
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151 For example, :!ae ,tt`e e7;atnincr at3ay have to determine that the principat was alive at the tirnr the t3gent executed the instrntnient.

N-otably, the power to sell does not include the powerto execute oil and ras teases. iee tfiaart v. f3ca1;,79 4.^V.2d fi12. fiw# (Tx,

C`it', App. Texttrkaita 1935, writ rt;E`cS).

152 See infra part VITI(F). Title standards such asxhose currcrrtly iri etI -c^ ;,, f3t:lahoma and those proposed in T"ehas, as well as local
sta .. tr:;, establistt certain presumptioais regarding capacity.

153 ItI; :"hc tttle standards refetred to 'tir note 166, infra, also create certain presumptions regardiil„ idcntity: See also ivtosburg, supra

aiote 20, s 5:03(d).

154 The Title Standards referred to in note 166, infra, also create presumptions regarding spouses.

155 See, e.&, Pn;.sk:Oil & Cias t;o, v.Ailen, 2 F.2d 566.573 (8t!r C'ir. 1924}; F•tetnint;vt°ay, supranote 78,s 5;2 (A-D). Section 5,2(C) nf

Utenxinvway d:scusses the "OpcnMinc Doctrine," which is at1 exception to thc, general rtilc ret;az`dint; al1t.K^ation of interests between
the life tcnant and remaindertnen.

156 See, e.g., Rio lir<:.cy Oil t:;; v`,', ..:, 30 4:11'.11 1080. 1084 {1932 ), cert. denied, 288 U.S. 603 (1<)"i3), (..krx v. t'a;npbell, 143

`;.W.2d 3o t. 362 i 19,10), See ulsio :. :nge & Leopold, supra note 9, ss 371-387:

1i7 Man}, states, inc[ttdirig Texas, now have ;ttatcttes making the psibiic record prima facie evidence of exectttion and delivery. ':I"ex.

a',:.; . t.c I^ 1rin, 5 I(a`ertson 1984). Secalso Ilttntc-rroMesharch, 471^.C,,3c1 1: 157 tTex. C"iv. App, -- Tyler I97 1,^,vrit rc1'i3

t..n. rt^Cordation cstablish , a rebuttable presttmpticrn (^f &:i.,:;,^), ^... iti .,.. i.stz.tc> Rc.crcation (r`lulr. l.ac,

v. I^t'`_ 3;3, 347-48 . ,.i f:..^ rltistitr 19?3, Nx rit r,t.. (recurdir ;̂r a deed results in a prestrnaption

that the grantor int ndcd to effect a con+rc},tnre, and no further act of detivcr, ss requircd); S;," k. ';rte; f;?4 S.t1',2d 227, 234

(T'ex.{.'l4'.:'-4pli --I1ttU€otif, 14Y Di1t.^ 1911.. no il"rtt) (rt;COrding a dle^:d i^ prirna facte evidence o; gr3ntf.`e's acceptance). See also

Mosburg, sttpra note 20, s 5.05:

158 Interim ttsults of a s:ttrvey dated October 19, 1989, condtteted by the 3oitit llmeriE:an Bar Assoeiation'Oklahotna Bar Association!

Oklahoma City t:Jtiiversity Title Examinaticin Standards Resouree Center Project, show that the following 26 states have adopted

titleexamination standards: Colorado, Cotanecticnt, Florida, Georgia, Idalao, Illinois, tow-a;i%ansas, Maia7c, Michigan, Minnesota,

IVfissourti, Montana, Nebraska, New Hampshire, New Mexico, New York, North Dakota, Ohio, Oklahoma, Rhode Island, South

Dakota, Utah, Washington; Wisconsin, and'aNfyon} i;tg.

159 I,ewis M. Sitnes & C larence f3. Taylor, Nl dc:: ; Standards, 1(1 96{1) [hereinaftcr S imes R'I'ayiorJ .

160 !d. at fi.

161 Id: at 3. Sce also t2chlor, viapt~a note 29.

162 Contpare the Propos.-d Texas Titlc Standartfs, infra note 166, with the Oklattama Title Standards, infra note 164.

163 Simes & 1'ayldr, , supra note 159, at 3-4.

164 16 Okla. Stat r'+: )rt . tit. 16, ch 1 (1VLt 1980 & St. =p. 1494), In addition to publication in the Oklaltoma Statutes, the real property

scction of tl _(_'.;;,:'iutna E?arAssociation publishes the Oklahoma'Fitlc Standards annually. Thcse standards are widely disseminated

and extcns, „s.;c by Oklahotna practitioners.

lfi> t.:notr•Ie7 v. ,*s: r.; i:49 f'. }d 53,2, ^3: {()Azla. 1982}.

q(;(j 'I'he Proposed I Standards have notbeen officially pnblished. '1'he latest draft furnished this writer was a discussion draft
dated April 6, 1994, All references in this Article to the "Proposed'd'exas Title Standards" or to specific Texas title standards are
to the standards set ; ah in the the April 6, 1994, discttssion draft. T'o trTace the evoiution of the proposed '1"cxas Title Standards
conzpare the st^andards set torth in the diseusion draft dated April 6, 1994, with those set forth in the concept di-aft dated March 1,
199 1, appended to Rehler, (3aoposed Titlc Lxamination Stmidardds for Texas supra note 16 1.

I67 T'hc following excerpts from 5im..s & Taylor, supra note 159, at 1-3, illustrate the desirability of title stattdards:
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Perhaps there is no gretiter ele4usion cutTent iarnong inexperienced conveyancdrs than th:ct l;u nid tit'-,ti are eititer wholly good orwholly

bad, and that the deterrninination of the person who has the tit:te is merely a tnathcmatic<jl process of applying unambiguous rules of

law to the abstract of the rccord.Yet the experieneed conveyancer knows that the process oi'detmnining the marketability of a title

is rnuch more like determining whether, nncier all the facts, a 3nan has a cause vf aetion for negligence, shan it is like the calctilation
of the amount of income tax a person orves on agiven date.

No record, or abstract of the rccord, gives all the facts from which marketability must be detcrmincd.... if?:he practict; ot'eonveyancers

is not ut:i`orni, the tendency always is for the standards of the overmeticulous conveyancer to dtot"w rntine the standards of all

conweyu r, .r;,.... Thus, tiniforni title standards have great remedial vaitiebe^cause they crystallize the practices ofconveyancers; and

instead of being rnerely the recognized practices of individuals in a profession, they become also the reaogni°r,ed conclusions of the
organizeciprofecsivn ftself.

1(i7s See Eicrd,'1'itle Opinions, supra note 20, at 298,

169 '1'hesc are title apinions nfgeneral ar:plicaticin, There are nurnerous orlter tytres of title opinions which are more limitr<+ in scopc

and application and are beyond the scope ofthis Article. The must coinnionly encountered of these othu-r title crpiniuns include: (1)

purchas^ t;nini+,its -- rendered when one or irttare production owners sell their interc,s:s and (2) tnortgagv opinions -- rend :zd u L:n
(+ t.'cr; ^om ; s;curetl by production. Title opinions can be either broad or quite limited. Sc:e duhn L. Beckham & Charlotie
Parker, tke i_x::.tinationfC3pinions, Oil, Gas and Mineral Law for Lawyers and Legal Assistants, Professional Development
Procran,, 5: st: Bar of T4xas (1990) [ hzreinafter Beckham]. See also Mo3burg,, supra note 20, s 4>05.

170 "Divisiott order means an agrcernent signed by the payee directing the distribution of proceeds from the sale of oil, gas, casingitead

gas, or other related hydrocarborts. The order directs and authori•r.es the payor to make payment for the p:•oducts taken in accordanee

with the division ordor:" t'ex. *^at. Rcs. Code ,lttn. s91:4t)1(3) (Vernon 1991) (definint;'`Divisirtn Order"). In other words, a

division orde;r is n special type of contract wltieh is revocable tit will by either party. As agerieral rt:le, division orders, even if

err!)ne4;JUs,a`Ere bFndtngon the partiestlntilrevtlked or terrnlnated.See E:tixCtn {{}r7, v,T147ddlet(ln. 613 S.W.2d 2'^I{i.?it`) (Te\. 19+V"1 ).
However, when itn operator beni'tit:ifrCTlY! the underpayment of riyaltV, the Ltndcrpaid owners C3rt recover fC3r ttnder(7ayrnent.`iprior

to revocaticin. See v. S,,;:_ In.. 7o;S p'!-92 (`Ccx. D 3^fit_ Seealso Hemingway, supra rlotc?8,s 7.5,

For intotm .: :^r, ;,_,..ting ._ auorn eas' potcntiitfi 3iaEti'ity forerrors or omissions in division order tirie opinions, we infra notes

172-1$0 and <.cCUr lw =.`hYg k,xt:

171 See appendic::s; Ws'vurg; snpra note yt), s 4.05.

172 71 ft5S.W ,2tf690 ("Iex, l986).

i? 3 11. at 690-93.

174 ld.

175 Id,

170 ld. The opinion erroneously concluded that the Gavendas were entitled to a 1/16 royalty interest rather ::han a 1/2 royalty interest.

!'7 id.

I "s ,R Id.

179 Id.

18() ld. at 093.

1^ l tn view oftht ;ittornc;y's exposure to malpractice liability, the attorney should never sacrifice accuracy for readability. However, the
two ztre not mutually exclusive, and a well-crafted title opinion can accomplish both objectives.

182 See Mosburg, supra note 20, s 4,05; T-1erd, Title Opinirins, supra note 20, at 314-15; E3eckhani, supra nti?:e 169, at 20.
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;S;; '1'he curative process attd stand-tip title cxaminationy arc the two areas which usually call for the greatest degree ot'tearnwork and
interaction between the attomey and the landman. See supra section V(b).

184

185

186

See ivlosburg, supra note 20, s 5.01.

See lvlosvurf;, suTrra note 20, s 5.02, including Appendix Five, Santple Curative Instruments.

See supra, parts TV(lt) X. IV(13).

1 R7 :ice 1vlosbttrg; su,3ra note 20, s 5.03.

,; Id, sC}3, inr.luding 5.r;,i:ncii\ Five, Sarnple Curative In,!ruments, containing a nutnber of ; urative affi(favit fornts, See also J,E,
\9a ;... .. ,fiteal }"rop rty in A i tldavits, Rct,it:rls a^id .,^ lrd, ntiary r:'fTvct w>f Recnrdirtgti 49 Tcx.

1 , 749 The AAPL Guide t;cir i.^nurncn at 64 (Rev.a-.d Ld. (');;®) .

189 Sc: ,.iosutui;, supra :rote 20, s 5.04(a),

19() Texas has a 3 year, a 5 yettr, a 10 year, and tavo 2 rt:ye"ar stattates of' lirnitatior€s: See strpra, note, 78; Harold F, Thurovv, Trespass to

Try Title , ((3tittcnvort2t Legal Publishers 1988), Chs. 13-1 8 (discu:;sing elements that must be pleaded and proved to obtain title
under die Texas limitatiotis statutes).

191 S ;t 'ly (v[osirttrg, supra note 20; s 5,04(b) Sonie writers have criticized title acts. See, c.g., Shsrle"y V. )ane;,

{11al <tnd Practical Froblern, 41 i.,c0slati<rn to Terminat:e iJstn-t'roEfnetivre 3 titiss. C". L: 1'tev. 115. 191

(11 ;Markettible title acts do rio€ relievc mineral interest probtems, In fact, tbay have the potential to create additional prUblems.).

192 See J,E, Rehler, Propos€;tl Mar[cetable Act and Title Examination Standards for Texas, Advanced Oil, Ws and Mitier;sls Course,

Professfonal Development Program, State Bar of "I'cxas ( Septcmber 1990 ), Texas does not have a ntarl:etable title act, but such
an act was proposed in the early 1990s, C3ktahoma, Kansas atzdseverat otlher states have such acts. See 16 L)kla. Strtt. rynrt . tit, 16.
71-80 (West 1986); K .tn. S tat. A rtn »"-;44J1 to 5^9-3411 ft9€t3).

19:3 The "root of t,'stic" is ik±e conveyance or other title transaction under which the recprt9 title ovraier claims title. '(°he specified time
period varies f,•ont 25 to 40 yettrs nnder rtiost marketable title atits.

194 See I,ange & T..eopttld, ,upra neatc 9, s 1091 (recognizing other Texas actions that may be brought to resotve title disputes including
trespns1, slander of title, httd decta,, ator:Y judgtnent).

79y See L-:llisoa v. Fiuticr. 4?3 zV ..J . '.; (Tex. (tv. Ar=}t.: -- C;i)r)airs C'hristi 1909. nti G,-.i+). This court conclutft.xi that the appeiiants
failed to prove titlc or show possession whieh tr,ade this a trespass to try title case rather than an eqttitable proceeding to re£nove a

cloud from title, hr at S89; Su.,.kro 3i',yby v. Paovtrn, 4;55 S.W.2d 898. 96)1 ( T es. £.'iv.App. -- TylasrI977, no wtit) (""rhe primary

rr.^qttisitra in a suit to quiet title is that the plaintii'fn3ust prove, and thereby recover on, the strength of his title and not on thc weakness
or invalidity of his adversary's title").

190 1'ex, l'r;:t,. C'odi. :'aa,rt. ss 22.0{)1 and ?r.t,)i)? (Verncitt 1984). Trespass to tr,y title is a formal action which entattat^s from the laws
of the Tiepttblic o#'Texas and has its origins in Spanish t.aw.

197 ld, s?2,fit)1: See also Hill v. p, c;tatt, 34 S.tV.14(S ."•5J, 787 ( '...<, 193 1) (The remedy of trespass to try titie is given in ttll cases where
r€ght to title or aiicf possession of lartdrnay be involveci,); t tty i^, F i p tsta v; I or.g. 209 S,W.2d 950, 054 ("1`ex. {:iv. App.

FI Paso 19-47;u 1." ; nr:a .). See generally L.t, sntii. t.`rawFerif !'i„h!^; ^ f'a:, 169 S.1V.2d 235(T^:^. Crti, App - (iaPvesto:7
1943); ai'#'d; 175 ,S."."i 4 T t. ^ I'respass to try titleii; the only forkna acdan tinu,tm to Texas civil law.),

1 t1:f Tex. R. C:iNr. P. 783.

1{)9 See Lange & Leopzt.d, supra ,iote 9, s 1093 and casec cited therein,

200 In a real opinion, adciresscs of all inrere,st-oticnera kvou@d be inciuded, As a matter of itidustry practice, interesta are carried out to
seven decimal places.
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