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INTRODUCTION

There is no dispute that the main purpose of Ohio’s Dormant Mineral Act, R.C. §
5301.56 (“ODMA”) is to “clear[] ... title to allow for production ... [and] development of Ohio’s
minerals.” Respondents® Merit Brief, p. 4 n. 4 (citing H.B. 223 Sponsorship Testimony, p. 3).
The ODMA was enacted so that (1) it was clear who owned the right to produce minerals,
because (2) without that knowledge minerals cannot be produced. In this matter, from 1984 to
1989 there was no dispute as to who owned those rights and production could have occurred at
any time. Similarly, from 2008 to present day there has been no dispute about the record owner
of the mineral interest or its lessees, and those interests are currently in production. This case is
thus a clear exemplar that from the day an oil and gas lease is signed and recorded, to the day it
expires or is released, and every day in between, (1) a clear record is provided as to who owns
the mineral rights and who has leased those mineral rights, and (2) production of minerals can
take place. An oil and gas lease is the most common of any instrument that serves both purposes
of the ODMA, and as such the beginning, the middle, and the end of that transaction must be
found to make the mineral interest the subject of a title transaction and toll the ODMA; any other
ruling completely abrogates the purpose of the statute. When this simple truth is kept in mind,

all of Respondents’ and Amicus’ arguments fail.’

! The Merit Brief of Amicus Curiae State of Ohio in Support of Respondents (“Admicus
Brief”) is not the objective position of the State of Ohio in this matter, but instead a position set
forth by a biased party with a significant financial interest in the questions before the Court. See,
e.g., Amicus Brief, p. 3 (“[A]s a property owner itself, the State’s interest in the outcome of this
case is similar to the interest of many other property owners throughout Ohio. In many instances,
ownership of the mineral rights underlying state land has reverted to the State by operation of the
Dormant Minerals Act. Thus the state has an interest in preserving ownership of those mineral
interests that have vested in itself ... ). If its position is accepted, the State stands to take
thousands of acres of mineral rights without paying any compensation. Indeed, the State has
long been involved in similar disputes, with many of the same parties to this very case.



This Court should answer each of the District Court’s certified questions in the
affirmative, and find that both the execution and termination of a recorded oil and gas lease make
a mineral interest the subject of a title transaction, thereby tolling the 20-year ODMA period.

ARGUMENT

I An Oil and Gas Lease Makes a Mineral Interest the Subject of a Title Transaction
Under the ODMA.

An oil and gas lease is the transfer of a fee simple determinable interest, and thus meets
the Ohio Marketable Title Act’s (“OMTA”) definition of a “title transaction,” making a mineral
interest the subject of that transaction. This finding is not superfluous, and comports with the
intent of the ODMA as an oil and gas lease provides affirmative record evidence stating the
mineral owner’s claim of the ownership of the minerals, and allows for those minerals to be
produced, fulfilling each of the statute’s purposes.”

A. An Oil and Gas Lease Meets the Definition of a Title Transaction.

Both Amicus and Respondents argue that an oil and gas lease does not fit the definition of
a “title transaction,” and therefore cannot effectuate a savings event under the ODMA. See
Respondents’ Brief, pp. 13-16; Amicus Brief, pp. 7-11. Because an oil and gas lease satisfies
both of the major goals of the ODMA — clarifying title and the production of mineral resources —

an oil and gas lease clearly fits within the definition of a title transaction.

% Amicus argues that “[t]he purpose behind the Act’s adoption was to create a mechanism
by which a severed mineral estate could be deemed abandoned and ownership of the mineral
interest could be restored to the owner of the surface property.” Amicus Brief, pp. 3-4 (citing
Ohio Legislative Service Commission Bill Analysis, Sub.S.B. 223 (1988)). However, the Bill
Analysis cited for this proposition — missing from the Amicus Brief but attached here as App. Ex.
1 — says nothing whatsoever about “the purpose behind the Act[] ... [,]” and neither Amicus nor
Respondents cite to anything to support Amicus’ interpretation of the ODMA as a vehicle to
redistribute mineral interest ownership. Instead, as stated above, the purpose of the ODMA was
to clarify ownership such as to promote production. See, e.g., Petitioners’ Brief, pp. 7-11.
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The Amicus Brief first argues that the word “title” as used in R.C. §5301.47 means
ownership, and that therefore the requirement that a title transaction “affect title” means a title
transaction must “atfect” ownership. See Amicus Brief, p. 8. The case cited by Amicus in
support of this proposition — Bloom v. Wides, 164 Ohio St. 138 (1955) — was a dispute brought
by residential realty owners in opposition to the placement of a mechanized car wash. No
mention is made of oil, gas, or minerals of any kind, nor the ODMA or OMTA. See Bloom.
This conclusion is nonetheless supported, states Amicus, because all of the exemplars of title
transactions in R.C. § 5301.47 “affect” ownership in some manner. See id., p. 9. Because
ownership is not “affected” by an oil and gas lease, goes the argument, an oil and gas lease
cannot be a title transaction. See id., pp. 9-10. This argument fails. First, the entire conclusion
requires a reading of the word “affect” as a synonym of fransfer, and assumes that an oil and gas
lease does not transfer any kind of ownership; that assumption is incorrect, as an oil and gas
lease does in fact transfer a fee simple determinable interest, and this transfer of course affects a
mineral interest, defined as a “fee interest in at least one mineral” under R.C. 5301.56 (A)(3).?
See below, § I.B; Petitioners Chesapeake Exploration, L.L.C.’s, CHK Utica, L.L.C.’s,
Larchmont ReSources, L.L.C.’s, Dale Pennsylvania Royalty, LP’s, Dale Property Services Penn,
LP’s and TOTAL E&P USA, INC.’S Merit Brief (“Petitioners’ Brief™), pp. 12-17. Second,
Amicus admits that R.C. § 5301.47’s list “is not exhaustive,” Amicus Brief, p. 8, but if its

argument is accepted there are no other transactions that would qualify as title transactions.

*In support of its proposition that an oil and gas lease does not affect fee ownership, the
Amicus Brief cites five cases, four of which have nothing to do with an oil and gas lease. See
Amicus Brief, pp. 9, 10 (citing Rawson v. Brown, 104 Ohio St. 537 (1922), Smith v. Harrison, 42
Ohio St. 180 (1884), Hempel v. Zabor, 2007 -Ohio- 5320 (6th Dist. 2007), and Broerman v.
Blanke, 1999 -Ohio- 762 (3rd Dist. 1999)).



The Amicus Brief also fails entirely to account for the fact that a transaction can “affect”
ownership — and thus title, per the Amicus brief — without transferring that ownership. See, e.g.
Black’s Law Dictionary (9th ed. 2009) (defining “affect” as “[m]ost generally, to produce an
effect on; to influence in some way”) (emphasis added); City of Clevelaﬁd ex rel. Baker v. City of
Cleveland, 22 Ohio C.D. 257, 260 (C.C. Ohio 1910) (“The per cent limitation ... mathematically
affects the net debt, that is, it acts upon it, which is the etymological meaning of the term
‘affects’™); Carnahan v. SCI Ohio Funeral Services, Inc., 2001 WL 242555, at *8§ (10th Dist.
Mar. 13, 2001) (““Affect’ is defined as ‘to act on; produce an effect or change in’”) (quoting
Webster’s Encyclopedic Dictionary of the English Language, 2nd Ed. (1996), 24); McLaughlin v.
CNX Gas Co., 2013 WL 6579057, at *3 (N.D. Oh. Dec. 13, 2013) (“Plaintiff again incorrectly
assumes that an actual transfer of real property is required under the ODMA when the plain
language of the statute requires far less™). See also Amicus Brief, p. 11 (noting that if the
General Assembly desired to include certain language in a statute it can easily do so, relevant
here because the General Assembly used the word “affect” and nor “transfer”). An oil and gas
lease unquestionably influences ownership in some way. See, e.g., 68 Oh. Jur. 3d (ed 2011)
Mines and Minerals § 29 (“[A]pplying the principle that a good and indefeasible title imports
such ownership of the land as enables the owner to exercise absolute control and dominion of it
as against all others, an outstanding oil or gas lease renders title to the surface land defective”).
Thus every day of an oil and gas lease can render title defective in the same manner that a
“decree of any court ... or mortgage” can, R.C. § 5301.47(F), and to the extent that an oil and
gas lease renders title “defective,” it of course “affects” that ownership — title, per Amicus.

Respondents also argue that an oil and gas lease does not meet the definition of a title

transaction, stating that because the ODMA as originally written explicitly included a lease as a



savings event, but the final text of the statute does not contain that reference, the General
Assembly did not intend for an oil and gas lease to toll the statute. See Respondents’ Brief, pp.
13-14. What this argument fails to note, however, is that the manner in which the ODMA was
written in its final form is actually broader than the form of the statute that listed a lease as a
savings event. Specifically, the ODMA in its final form does not list specific transactions that
toll the statute, but instead incorporates the definition of a title transaction which, as discussed
above, is both broad and inclusive of an oil and gas lease because the General Assembly could
obviously recognize that it would not be possible to list every potential instrument or type of
transaction. See also Petitioners’ Brief, pp. 24-25. Respondents further argue that the ODMA
includes production of oil and gas as a savings event, and therefore finding an oil and gas lease
to also be a savings event would be superfluous. See Respondents’ Brief, pp. 15-16. However,
the execution of a lease and production pursuant to that lease are different events, occurring at
different times, and each separately preserves the mineral interest. See R.C. § 5301.56(B)(3) (the
ODMA clock can be started by the occurrence of “one or more” of the enumerated events)
(emphasis added). See Petitioners’ Brief, pp. 12-13.

An oil and gas lease “affects title,” both by transferring a fee simple determinablé interest
in that title and by influencing that title. Further, the severed mineral owner has made an
affirmative statement of record by executing an oil and gas lease that said severed mineral owner
claims those rights and they are not lying dormant. Thus an oil and gas lease meets the broad
and inclusive definition of a title transaction, and such a reading does not render any part of the
ODMA superfluous. No matter how finely Respondents and Amicus want to pare the words of

the statute, its intent is to clear title to mineral interests so they can be developed, which is



exactly what an oil and gas lease does; as such, it is unquestionable that the execution of an oil
and gas lease must make a mineral interest the subject of a title transaction and toll the ODMA.

B. An Oil and Gas Lease Grants the Lessee a Fee Simple Determinable Interest,

Thereby Affecting Title Such as to Make the Mineral Interest the Subject of
a Title Transaction and Tolling the ODMA.

Under Ohio law, an oil and gas lease transfers a fee simple determinable interest to the
lessee, thus making clear that an oil and gas lease “affects title” to a mineral interest such as to
make that interest the subject of a title transaction. Even were this not the case, and Respondents
and Amicus were correct in arguing that an oil and gas lease is only a license, see Respondents’
Brief pp. 16-21," Amicus Brief pp. 11-13, an oil and gas lease nonetheless “affects title,” and is
therefore sufficient to make the mineral interest conveyed the subject of a title transaction. See
above, § L.A; Petitioners’ Brief, pp. 12-17. Respondents’ and Amicus’ arguments to the contrary
are unavailing, particularly in this context, as an oil and gas lease is the most common instrument
that concurrently meets both goals of the ODMA:: title clarity and production of minerals.

1. An Ohio Oil and Gas Lease Grants a Fee Simple Determinable.

More than 100 years ago this Court explicitly and precisely addressed the nature of an oil
and gas lease, finding that it conveys “a vested, though limited, estate in the lands for the
purposes named in the lease.” Harris v. Ohio Oil Co., 57 Ohio St. 118, 130 (1897). Both
Amicus and Respondents argue that Harris has been overruled by Back v. Ohio Fuel Gas Co.,
113 N.E.2d 865 (Ohio 1953), despite the fact that Back makes no mention whatsoever of Harris,
and also despite noting that Back “did not involve an instrument labeled as a ‘lease’ ...” while

Harris “involved an instrument specifically labeled as an ‘oil and gas lease” ... .” Respondents’

* Respondents cite Williams & Meyers, Qil and Gas Law § 601 in support of this
contention. See Respondents’ Brief, p. 17. No such statement is found therein, and in fact the
text of that section of that treatise does not even use the word “license.”



Brief, pp. 16, 17. Both Respondents and Amicus also omit from their discussion of Back the fact
that in Back this Court stated that “[t]he instrument noted in question is not a ‘lease’ because it
grants rights in perpetuity, reserved nothing in the nature of rent, and the rights granted are not
subject to defeasement upon the happening of any conditions.” Back, 113 N.E.2d at 867
(emphasis added). This Court was correct in noting that, with these features, the instrument at
issue in Back was not properly classified as an oil and gas lease. See, e.g., Williams and Meyers,
Manual of Oil and Gas Terms, § 8-H (stating that a typical habendum, or term clause, in an oil
and gas lease provides that “this lease shall remain in force for a term of ten years from date and
as long thereafier as oil, or gas ... or either of them is produced ... [,]” an arrangement which
does not grant rights in perpetuity, instead providing that rights will be returned to the lessor
upon certain conditions) (emphasis added); id. at § 8-R (a “royalty” is “[t]he landowner’s share
of production, free of expenses of production™); Brown v. Fowler, 65 Ohio St. 507, 521 (1902)
(“The instrument grants the oil and gas, and also the land for the purpose of operating thereon for
said oil and gas, and is therefore a lease, and not merely a license™) (citing Woodland Oil Co. v.
Crawford, 55 Ohio St. 161, 176 (1896)) (emphasis added).

Respondents and Amicus also omit any discussion of the actual documents at issue in this
case, which are representative of modern oil and gas lease forms. Specifically, the 1984 Lease
stated that the mineral interest owner “by these presents does grant demise, lease and let unto
lessee, exclusively, for the purposes of prospecting and exploring by geophysical and other
methods, drilling, mining, operating for and producing oil and gas ... all that certain tract of
land ... described as follows ... .” (Emphasis added). This language is substantively identical to
the oil and gas lease in the Harris case — which this court held conveyed “a vested, though

limited, estate in the lands for the purposes named in the lease[,]” Harris, 57 Ohio St. at 130 —



stating that the lessor “granted, demised, and let onto the said party of the second part, for the
purpose and with the exclusive right of drilling, operating for petroleum oil and gas, all that
certain tract of land ... known and described as follows: ... .” Id. at 119 (emphasis added).

Thus Harris — specifically addressing oil and gas leases substantively identical to those before
the Court — and not Back — which by its own admission did not address any kind of lease —
governs Ohio’s treatment of oil and gas leases, which is that the instruments convey a fee simple
determinable. Additionally, both the 1984 Lease and the lease in Harris use the word
“exclusive,” an indication that the lessee — and only the lessee — was being granted the right to
explore for and produce oil and gas from the property. This means (1) the mineral interest owner
no longer held that stick in his bundle, thereby affecting the mineral interest owner’s title, and (2)
during the term of the lease oil and gas can only be produced pursuant to that lease.

The cases cited by Respondents and Amicus which rely on Back to characterize a lease
are clearly flawed. Instead, it is those cases that rely on Harris, and rightfully hold that an oil
and gas lease creates a fee simple determinable, which this Court should follow. See, e.g.,
Kramer v. PAC Drilling Oil & Gas, L.L.C., 2011 -Ohio- 6750 (9th Dist.) (“In a typical oil or gas
lease, the lessor is a grantor and grants a fee simple determinable interest to the lessee, who is
aétually a grantee”); Bender v. Morgan, Columbiana C.P. No. 2012-CV-378, at pp. 4-5 (“[Aln
oil and gas lease does actually convey (a determinable fee interest) in the oil and gas (severed
mineral interest in this case) in place, ... ). See also R.C. § 5301.09 (requiring recording of
“[a]ll leases[ or] licenses ... by which any right is granted to operate or to sink or drill wells
thereon for natural gas and petroleum or either ... [,]” a recognition by the legislature that (1) oil
and gas “leases” are not “Jicenses,” as both terms are used in the statute and (2) oil and gas

leases — which per the statute must be recorded — are not equivalent to a simple real estate lease —



which no Ohio statute appears to require to be recorded); Binder v. Trinity OG Land
Development and Exploration, LLC, 2012 WL 1970239, at *3 (N.D. Oh. May 31, 2012) (“[R]eal
estate includes leaseholds as well as any and every interest or estate in land situated in this state,
whether corporeal or incorporeal, whether freehold or nonfrechold. Real estate, under Ohio law,
has been held to include mineral rights ... ™) (citations and quotations omitted); Barclay
Petroleum, Inc. v. Perry, 1990 WL 79029, at *2 (5th Dist. May 31, 1990) (applying R.C. §
5301.01 — regarding the “lease of any interest in real property” — to an oil and gas lease); Karas v.
Brogan, 55 Ohio St. 2d 128, 129 (1978) (“[A]n oil lease is an encumbrance™); Curtis v. Hard
Knox Energy, Inc., 2005 -Ohio- 6287, 9 5 (11th Dist. Nov. 25, 2005) (“Following termination of
the Lease, lessee stands in the position of a licensee ... ) (emphasis added); § 47:4 Execution
and Recordation of Oil or Gas Lease, Baldwin’s Oh. Prac. Real Est. (2013) (attached as App. Ex.
2) (describing an oil and gas lease as “an interest in real estate™).

Respondents also point to two® states which they allege have found an oil and gas lease
nof to be a property interest. See Respondents’ Brief, pp. 20-21. Respondents fail to cite,
however, the apparent majority of states who have found otherwise. See, e.g., Borden v. Case,
118 S0.2d 751,753 (Ala. 1960); State v. Superior Court for Maricopa County, 550 P.2d 626,

628 (Ariz. 1976); Clarkv. Dennis, 291 S.W. 807, 808 (Ark. 1927); Hagood v. Haeckers, 513

> Amicus cite Nonamaker v. Amos, 73 Ohio St. 163 (1905) as “holding that an oil and gas
lease involved neither ‘title to the land’ nor ‘any interest or estate therein.”” Amicus Brief, pp.
11-12. This is not a proper reading of Nonamaker. That case involved the question of whether
or not a parol contract to reduce a royalty paid under an oil and gas lease was barred by the
statute of frauds as involving a “contract or sale of lands ... .” Nonamaker, 73 Ohio St. at 169.
The language that Amicus quotes from that decision is in regard to the parol contract, which in
turn addressed only the royalty to be paid as barrels of oil, not the oil and gas lease itself. See id.
at 170 (“Therefore the parol contract related to personal property, and not real estate, or an
interest in or concerning the same”).

6 Per the terms of Respondents’ Brief, Johnson v. Sourignamath, 90 Conn. App. 388, n.
11 (Conn. App. Ct. 2005) addresses whether or not an oil and gas lease is a transfer of “fee
simple title[,]” a contention not made here.



P.2d 208, 214 (Colo. 1973); Test Drilling Service Co. v. Hanor Co., Inc., 322 F.Supp.2d 965,
970 (C.D. 111. 2004) (applying Illinois law); Kiser v. Eberly, 88 A.2d 570, 572 (Md. 1952);
Thomas v. Rex A. Wilcox Trust, 463 N.W.2d 190, 193 (Ct. App. Mich. 1990); Shoaff'v. Gage,
163 F.Supp. 179, 181 (D. Neb. 1958); Staplin v. Vesely, 72 P.2d 7, 8 (N.M. 1937); Petroleum
Exchange v. Poynter, 64 N.W.2d 718, 722 (N.D. 1954); Brown v. Haight, 255 A.2d 508, 510-11
(Pa. 1969); Anadarko Petroleum Corp. v. Thompson, 94 S.W.3d 550, 554 (Tex. 2002); Amerada
Petroleum Corp. v. Rio Oil Co., 225 F.Supp. 907, 910 (D. Wyo. 1964) (applying Wyoming law).
2. Neither Ohio Trial Court Decisions Nor Treatment of Non-Qil and
Gas Leases Weigh in Favor of Finding That an Oil and Gas Lease
Does Not Toll the ODMA.

Respondents state that the “issue of whether a lease is a title transaction under the ODMA
has created a clear split in the Ohio trial courts.” Respondents’ Brief, p. 19. In support of this
contention Respondents cite to two cases, which were issued by the same court, on the same day,
regarding a substantively identical set of facts, in which an oil and gas lease was found not to
make a mineral interest the subject of a title transaction. See Respondents’ Brief, p. 20. This
finding was based on the fact that “no activities were ever commenced” under the leases at issue.
See Swartz v. Householder, Jefferson C.P. No. 12 CV 328, p. 5 (July 17, 2013) and Shannon v.
Householder, Jefferson C.P. No. 12 CV 226, p. 6 (July 17,2014). However, there is no
requirement that “activities” be commenced in order for a title transaction savings event to occur,
and therefore Swartz and Shannon are flawed.” See Petitioners’ Brief, p- 19. On the other hand,

in nine separate trial court decisions an oil and gas lease has been found to make the mineral

interest the subject of a title transaction, for many of the same reasons discussed above. See

7 Two days before the Respondents filed their brief, Swartz and Shannon were affirmed
by the Seventh District of the Court of Appeals of Ohio in a decision that makes no reference to
this issue. See Swartz v. Householder, 2014 -Ohio- 2359, 19 9-11 (7th Dist. June 2, 2014).
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Respondents’ Brief, pp. 17-19. Thus, while there is no legitimate “split” in Ohio trial courts
regarding this issue, it is indeed “clear” how those courts have addressed the issue: Ohio trial
courts find that oil and gas leases make a mineral interest the subject of a title transaction.
Finally, throughout the Amicus Brief an attempt is made to equate an oil and gas lease
with any and all other kinds of leases. See Amicus Brief, pp. 2 (“[I]n the end there is no reason
that a lease of mineral interests should be treated differently than a lease of any other type of
property”); 13 (*“[T]here is no reason to treat oil-and-gas leases differently than any other lease
for purposes of the Dormant Minerals Act”). See also above, § LA (noting Amicus® discussion
of a non-oil and gas lease and analogizing to the issue before this Court); n. 3 (same). Thisisa
mistake of “the uninformed.” Williams and Meyers, Manual of Oil and Gas Terms, § 8-L (“A
‘lease’ is not the same as an oil and gas lease. The very name, ‘lease,’ is unfortunate as it tends
to give the impression to the uninformed that the ‘oil and gas lease’ is of the same genus as the
common law ‘lease’ of land, whereas ... the dissimilarities are more important than the
similarities™) (emphasis added). Simply put, a document granting residential tenants the right to
live on a property, or commercial tenants the right to conduct their business on a property, is not
credibly compared to a document allowing an exploration and production company to take any
and all steps necessary to extract and sell mineral resources from miles beneath the surface of
that same property. Comparisons made by Amicus to non-oil and gas leasing, including
downplaying the interest exchanged by an oil and gas lessor and lessee, must be disregarded.
IL The Expiration of an Oil and Gas Lease and Reversion of the Rights Granted Under
that Lease Makes a Mineral Interest the Subject of a Title Transaction that Tolls the
Twenty Year Forfeiture Clock Under the ODMA at the Time of the Reversion.

When an oil and gas lease expires, the process that took place at its execution moves in

reverse: the rights that had been transferred to the lessee revert to the lessor, in a transaction of
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which any one reviewing the recorded lease will have knowledge. Thus, the expiration of an oil
and gas lease makes the mineral interest the subject of a title transaction.

A. The Expiration of an Oil and Gas Lease is a “Transaction” that Makes the
Mineral Interest the “Subject of” a Title Transaction.

Amicus argues that the expiration of an oil and gas lease cannot make the mineral interest
the subject of a “title transaction” because that event is not actually a “transaction” at all. See
Amicus Brief, pp. 14-15. This is incorrect. Specifically, in support of this contention Amicus
quotes, among others, Black’s Law Dictionary for the idea that “the term transaction means ‘the
act or an instance of conducting business’ as well as ‘a business agreement or exchange’” and
then argues that because a “transaction” is a “singular and discrete event[,]” the execution and
expiration of an oil and gas lease cannot both be title transactions. See id. However, Amicus
fails to cite each definition of the term “transaction” in Black’s Law Dictionary, as that source
also defines a “transaction” as “/a/ny activity involving two or more persons.” Black’s Law
Dictionary (9th ed. 2009) (emphasis added). The expiration of an oil and gas lease is
unquestionably an “activity” — indeed, it is something that occurs — and by definition it must
involve at least “two or more persons” — the lessee and the lessor. As such, the expiration of an
oil and gas lease is in fact a “transaction,” and more specifically a “title transaction.” See below.

Similarly, Respondents argue that the expiration of an oil and gas lease cannot make a
mineral intérest the “subject of” a title transaction because “the mineral interest holder neither
conveys a mineral interest nor retains a mineral interest upon the expiration of an oil and gas
lease[] ... . Any rights that the lessee had under the lease simply terminate.” Respondents’ Brief,
p. 26. This argument ignores the clear language of the ODMA. Specifically, the statute does not
require that the mineral interest holder himself “convey[] ... or retain[]” the mineral interest, id.

(quoting Walker v. Shondrick-Nau, 2014 -Ohio- 1499 (7th Dist.)), as all that is required is that
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“[t]he mineral interest sias been the subject of a title transaction ... .” R.C. § 5301.56(B)(3)(a)
(emphasis added). Even if such a requirement did exist, however, the termination of an oil and
gas lease is in fact a retention, or reacquisition, of rights by the lessor. Although Respondents
argue that “[any rights that the lessee had under the lease simply terminate[,]” Respondents’
Brief, p. 26, that is false. The bundle of rights once held by the lessor are a zero sum proposition,
and when a portion of rights are granted to a party (the lessee), and at a later point in time that
party no longer retains those rights (the termination of the lease), they must go somewhere. In
this case they return to the lessor; any other proposition would make it impossible for the lessor
to then re-lease their mineral interest. The expiration of an oil and gas lease makes a mineral
interest the “subject of”” a title transaction by transferring rights back to the lessor.

B. The Expiration of a Recorded Oil and Gas Lease is a Savings Event.

Faced with the truth that the expiration of an oil and gas lease makes a mineral interest
the subject of a title transaction by transferring, in reverse, the same interest provided at the
commencement of an oil and gas lease, Amicus and Respondents attempt to argue that the
expiration of an oil and gas lease cannot toll the ODMA unless that expiration is separately
recorded. See Amicus Brief, pp. 15-18; Respondents” Brief, pp. 22-26, 31-34. Because what is
expiring is an oil and gas lease, and that oil and gas lease is recorded, these arguments fail.

1. The Language of the ODMA Does Not Require the Termination of an
Oil and Gas Lease to be Separately Recorded.

Respondents and Amicus first argue that the plain language of R.C. § 5301.56 (B)(3)(é)
prevents the termination of an oil and gas lease from being a savings event if that release is not
recorded. This argument fails, however, because the savings event at issue is the termination of
a recorded oil and gas lease, which gives notice of (at least) two savings events: a transfer of a

fee simple determinable interest, see above, and the reversion of that interest at the termination
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of the lease. Neither Respondents nor Amicus point to any authority, or provide any argument,
indicating that one document cannot satisfy the recording requirement for two separate title
transaction saving events. See, e. g Respondents’ Brief, p. 24 (discussing the assertion that a
recorded oil and gas lease “is a one-time event that occurs on a definitive date at a definitive time
and which is unaffected, not only by the purported length of the underlying title transaction, but
also by the number of unrecorded ‘transfers’ that take place under the recorded document[,]” but
failing to cite any authority throughout). Indeed, when an oil and gas lease is recorded, both its
commencement and expiration are “filed or recorded,” pursuant to the terms of the ODMA.

2. Finding That the Termination of an Oil and Gas Lease is a Savings
Event Comports With the Purposes of the ODMA.

Next, Amicus and Respondents argue that allowing the expiration of a recorded oil and
gas lease to qualify as a savings event contravenes one of the purposes of the statute — the
simplification of the record title — because the date of lease termination is not necessarily clear at
the time a recorded oil and gas lease is filed. While it is true that the termination date of an oil
and gas lease is not always a certain date set in the language of that document, it is certainly not
the case, as Respondents have argued, that “[i]t is impossible for title examiners to determine
whether an oil and gas lease expired under the secondary term contained in the lease or whether
an oil and [gas] company tendered delay rental payments in order to maintain an oil and gas
lease beyond the first twelve month period.” Respondents’ Brief, p. 34. Were this the case, title
could not be searched in any of those states which record oil and gas leases; that is obviously not
the case. Instead, as the oil and gas lease is recorded, a trained title searcher has all the
information he or she will need — the names and addresses of both lessee and lessor — to
ascertain whether or not events like the payment of delay rentals, or the production of oil and gas,

have occurred such as to extend the lease beyond the expiration of the primary term explicitly
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elucidated in the lease. See Ohio Title Standards, 4.4 Encumbrances-Leases, available at
https://www.ohiobar.org/ForLawyers/MemberResources/LegalResources/Pages/StaticPage-
219.aspx (“Problem A: Should an oil, gas or coal lease be shown when satisfactory evidence is
furnished that rentals are in default and that minerals are not being produced? Standard A: No,
provided further that the primary term of the lease has expired. ... . Problem B: May an
examiner omit from his opinion reference to a recorded lease when the terms expressed in the
lease have expired? Standard B: Yes, in the absence of notice of renewal arising from
possession, record or otherwise”) (emphasis added); Joseph Shade, Petroleum Ldnd Titles: Title
Examinations & Title Opinions, 46 Baylor L. Rev. 1007, 1045-46 n. 144 (attached as App. Ex. 3)
(“[T]n [the] primary term, the cloud can be removed by evidence of expiration of the lease, such
as by non-production and non-payment of delay rentals. After the primary term ... expires, the
cloud can possibly be removed through physical inspection of the property ... ”) (emphasis
added) (citing Lewis G. Mosburg, Jr., Landman’s Handbook on Petroleum Land Titles).

A title searcher can easily discern ar least two different dates which toll the ODMA: the
execution of an oil and gas lease and the termination of that lease. This is the process that a title
examiner follows in Ohio and elsewhere before a well is drilled. See, e.g., id. The problem that
the ODMA was aimed at correcting is where the mineral interest owner and lessees cannot be
identified — a problem that never existed here. |

This kind of extra effort beyond a mere review of record title is specifically permissible
under the ODMA, as numerous events work to toll the statute that cannot be confirmed solely by
examining title records. See, e.g., R.C. § 5301.56 (B)(3)(b) (production of minerals), (c) (storage
of gas), (d) (the issuance of a permit), and (f) (the creation of a tax parcel number). See also

Petitioners’ Brief, pp. 23, 26-27; Energetics, Lid. v. Whitmill, 497 N.W.2d 497, 504 (Mich. 1993)
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(“When a lease is recorded, the provisions of the lease are available to anyone who conducts a
title search. The terms of the lease indicate whether further inquiry may be required to determine
if the lease continues in force. We are not prepared to say that such an inquiry is significantly
more burdensome than determining whether ... the land ... has actually produced oil or gas, was
used for underground storage, or was covered by a drilling permit”).

Finally, Petitioners have previously argued that, because “[t]here is no dispute that the
primary method to effectuate the extraction and sale of oil and gas is by entering into an oil and
gas lease[,]” Respondents’ Brief, p. 11, for the purposes of the ODMA “[t]he existence of an oil
and gas lease is the opposite of dormancy.” Petitioners’ Brief, p. 25. Amicus takes issue with
this characterization, relying on lonno v. Glen-Gery Corp., 2 Ohio St. 3d 131, 134 (1983) and
Energetics. See Amicus Brief, p. 18. Amicus cite lonno for the proposition that “annual payment
under lease did not ‘relieve the lessee of his obligation to reasonably develop the land[,]’” a
ﬁnding that, if anything, drives home the point that a lease of oil and gas will lead to the
development of oil and gas, and therefore is antithetical to the concept of “dormancy.”
Additionally, while the Energetics court did find, in dicta, that the entire duration of an oil and
gas lease did not to toll Michigan’s statute, it also stated that “if the Legislature had intended that
result, it easily could have provided explicitly that the twenty-year dormancy period shall not run
during a period when a severed interest is ‘subject to a lease.”” Energetics, 497 N.W.2d at 501-
02. This language is nearly identical to the ODMA’s language that a mineral interest be the
“subject of a title transaction.” R.C. § 5301.56(B)(3)(a). Energetics weighs in favor of the idea

that an oil and gas lease is, for purposes of the ODMA, the opposite of dormancy.
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C. Energetics, Interpreting an Analogous Statute Which was as a Model for the
ODMA, and Not Ricks v. Vap, 784 N.-W.2d 432 (Neb. 2010), Interpreting a
Statute Entirely Apart From the ODMA, is Persuasive Here.

Both Respondents and Amicus argue that this court should ignore the Energetics case, the
only on-point decision regarding this issue by any high court in the country, because it is based
on “the unique language of the Michigan Dormant Mineral Act.” Respondents’ Brief, p. 27. See
also Amicus Brief, pp. 18-19. Specifically, it is asserted that because the Michigan Act used
language regarding the “s[ale], leas[ing], mortgag[ing], or transferr[ing]” of the severed mineral
interest, while the ODMA discusses the mineral interest being the “subject of a title transaction,”
the ODMA is to be more narrowly read than the Michigan Act, and therefore cannot support a
finding — like the one made by the Energetics court — that the expiratioﬁ of an oil and gas lease
tolls the statufe. See Respondents’ Brief, p. 27-29, Amicus Brief, p. 19. Respondents also point
out that an initial draft version of the ODMA contained language similar to the Michigan Act,
but such language was not ultimately adopted. See Respondents’ Brief, pp. 27-28. What
Respondents and Amicus don’t realize is that the ODMA - adopting the definition of a title
transaction (“any transaction affecting title to any interest in land” R.C. § 5301.47(F) (emphasis
added)) — is broader than the Michigan Act’s language, and the draft ODMA’s language, which
only list tolling events. A finding that the ODMA is to be more narrowly read than Michigan’s
Act, thus rendering Energetics unpersuasive, is flawed. See Petitioners’ Brief, pp. 23-25.

Respondents also argue against Energetics by asserting that the Michigan Supreme
Court’s reasoning should not be followed here. First, Respondents state that because the
Energetics court found the language of the Michigan statute to be ambiguous, and there is no
ambiguity in the ODMA, Energetics is inapplicable. See Respondents’ Brief, p. 30. However,

by its very nature the definition of a “title transaction” must be ambiguous, as it allows for the
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inclusion in its definition of terms not explicitly stated. See, e.g., Amicus Brief, p. 8 (admitting
that the terms provided in R.C. § 5301.47(f) are “not exhaustive”). Second, the Respondents
further argue that the Fnergetics court “erred when it found that an unrecorded expiration of an
oil and gas lease qualified as a savings event under its dormant mineral act” because the
Michigan Act “requires any transfer of the mineral interest [to] be recorded ... .” Respondents’
Brief, p. 30. As discussed above the Energetics court explicitly addressed this point, finding that
its state’s statute was not “merely a ‘recording statute’ ... [,]” Energetics, 497 N.W. 2d at 501,
and that the lack of a separate recording did not defeat a finding that the expiration of a lease
could toll the statute. Id. at 504. See also Petitioners’ Brief, pp. 22-23, 26-27.

Finally, both Amicus and Respondents reference Ricks, a decision by the Nebraska
Supreme Court interpreting language in that state’s dormant mineral act mandating that “the
record owner” must be the party to take actions to toll the statute, a requirement found nowhere
in the ODMA. See Petitioners’ Brief, pp. 27-29. Neither Amicus nor the Respondents make any
real attempt to pérsuade this Court that Ricks is of value here, and as such it should not be
considered. See Amicus Brief, p. 19 (stating only that Ricks “was and is persuasive”);
Respondents’ Brief, p. 31 (mistakenly comparing Nebraska’s requirement that no savings event
could take place absent activity by the mineral owner with Ohio’s allowance that one of six ways
the statute can be tolled is through action taken by the mineral owner).

D. Although the Question is Not Before the Court, There is No Doubt That the
Entire Duration of an Oil and Gas Lease Tolls the ODMA.

An oil and gas lease is the most common transfer of rights that can satisfy both of the
goals of the ODMA - clarity of title and production of minerals — in a singular document.
Indeed, from the very first day an oil and gas lease is signed, until the day it expires, it is clear

from the record title of the mineral interest who owns and holds the exclusive rights to develop
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that interest, and there are no impediments to that development. Respondents argue that the
duration of an oil and gas lease cannot work to toll the statute because if it did “oil and gas
companies and landowners could easily avoid abandonment under the ODMA by entering into
oil and gas leases with a primary term in excess of twenty years ... .” Respondents’ Brief, p. 35.
Respondents are correct that, if both a mineral interest owner and his or her lessee desire to enter
into a 20+ year oil and gas lease they can, and still avoid abandonment under the ODMA,
because “[tlhe presumption under Ohio law is the freedom to contract.” Eastham v. Chesapeake
Appalachia, L.L.C., -- F.3d --, 2014 WL 2535385, at*6 (6th Cir. June 6, 2014) (citing Cincinnati
City Sch. Dist. Bd. of Ed. v. Conners, 974 N.E.2d 78, 82-83 (Ohio 2012)). An oil and gas lease,
regardless of the length of its primary term, meets the ODMA goals of clearing title and allowing
for production. Indeed, had the intent of the ODMA been to ensure that either production took
place within twenty (20) years or the mineral interests were abandoned, there would have been
no reason for the drafters of the statute to allow a mineral interest owner to maintain his rights by
merely filing a claim to preserve them. R.C. § 5301.56(B)(3)(e). Neither Respondents nor
Amicus have pointed to any pronouncement of the General Assembly that a goal of ensuring
production within a twenty (20) year time period was so crucial that it would overturn Ohio’s
general presumption that parties are free to contract. See, e.g. Eastham, at*6 (“[The legislative
branch ... is the ultimate arbiter of public policy”) (quoting Conners, 974 N.E.2d at 83)).
Further, there is no dispute that when oil or gas are produced pursuant to an oil and gas
lease, the mineral interest cannot be rendered abandoned. R.C. § 5301.56(B)(3)(b). Like
production, the payment of delay rentals — either on a yearly or upfront basis — works to continue
the existence of the lease through its primary term, no matter how long. See, e.g. Williams and

Meyers, Oil and Gas Law, § 8-D (defining a delay rental as “[a] sum of money payable to the
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lessor by the lessee for the privilege of deferring the commencement of drilling operations or the
commencement of production during the primary term of the lease”). It is generally the case that
either the payment of delay rentals, or production, are required to allow a lease to run to the end
of its primary term, see, e.g., Beer v. Griffith, Syl. Pt. 2, 61 Ohio St.2d 119 (1980) (“[a]bsent
express provisions to the contrary” —i.e. the payment of delay rentals — “an oil and gas lease
includes an implied covenant to reasonably develop the land”) (citations omitted), and thus
whichever option the parties to an oil and gas lease choose, in exercising their freedom of
contract, should work to toll the ODMA as long as the lease remains in effect. The payment of
delay rentals to maintain the primary term of a lease, no matter how long that term, is not
“ignor[ing]” the mineral interest, see Respondents’ Brief, p. 36; it is a parties’ choice, through a
contractual vehicle, to delay any obligation it may have to develop that mineral interest.
Because every day of an oil and gas lease meets both purposes of the ODMA, the
duration of that transaction — no matter how long — tolls the statute’s abandonment period.

CONCLUSION

This Court should answer each of the questions certified to it in the affirmative, and find
that the execution and the expiration of a recorded lease of a severed subsurface mineral interest

makes that interest the subject of a title transaction under the ODMA, thus tolling the statute.
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Sub. §.B. 22:@@@

{As Reported by H. Civil & Co %g%gwﬁ'y

L,

Sens. Cupp, Schafrath, Nettle, Drake, Burch %fv¢ jw7

Provides that, in the absence of certain

specified occurrences within the preceding gz{,

20~year period, such as the filing of a
written notice to preserve a claim of a sub-
surface mineral interest, any such interest
that ig not in coal or not of a governmental
entity will be deemed abandoned and its title
vested in the surface owner.

CONTENT AND QOPERATION

Existing law

When a person buys an interest in land, the Marketable Title
Act (secs. 5301.47 to 5301.56) generally makes it unnecessary to
do a title search back further than the date that is known as the
teffective date of the root of title® (see below). This is
because the Act generally cucs off interests existing prior to
the effective date of the root of title, unless they have Deen
preserved by the recording of a preserving notice as provided in

the Act,.

The "root of title" is the conveyance Or oOther title trans-—
action, in the seller's chain of title, that was most recently
recorded as ¢f a date 40 vyears before the date on which market~
ability is being determined. The "effective date" of the root of
title is the date on which the conveyance or transaction was

recorded. (Sec. S301.47(E}.)

Current section 5301.56 provides that, regardless of when
the 40-year period expires, for the purpose of recording a
preserving notice of a right, title, estate, or interest in
{subsurface) minerals, "with the exception of coal, such period
shall not be considered to expire until after December 31, 1976."
The bill would repeal this dated provision and substitute the
provisions described below for determining when a mnmineral
interest {other than coal or of a governmental entity) has become
dormant and when the interest vests in the owner of the surface

land.
Changes proposed by the bill

* This analysis was prepared before the report cof the House
Civil and Commercial Law Committee appeared in the House Journal.
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"Deemed” abandonment. The bill would not change existing
law concerning marketable title to, or the £iling of preserving
notices for, an interest in surface lands. However, under the
bill, any mineral interest held (see COMMENT 1) by any person
other than the owner of the surface lands would be deemed
abandoned and would vest in the owner of the surface lands if
none of the following applies {(sec. 5301.56(B)(1)):

{1} The mineral interest is in coal, or in mining or other
rights pertinent to or exercisable in connection with an interest

in coal {division (B){li(a));

{2} The mineral interest is held by the United States,
Chic, or any of their political subdivisions, body politics, or
agencies (division (B}{1)(b)):

- {3) Within the preceding 20 years, one or more of the
following has occurred {(division (B){l}(c})}:

--The mineral interest has been the subject of a title
transaccion (see COMMENT 2) filed or recorded in the office of
the recorder of the county in which the lands are located;

~-«There has been actual production or withdrawal of minerals
by the holder from the lands, from lands covered by a lease to
which the mineral interest is subject, or, in the case of oil or
gas, from lands pooled, unitized, or included in unit operations
in which the mineral interest is participating. In the latter
situation, the instrument or order creating or providing for the
~pooling or unitization of oil or gas interests would have to have
been filed or recorded in the office of the recorder of the
county in which the lands that are subject to the pooling or
unitization are located. (A related cross-reference change would

pe made in section 317.08(A).)

~~The mineral interest has been used in underground gas
storage operations by the holder:

-~8 4drilling or mining permit (see COMMENT 3) has been
issued to the holder, and an affidavit stating the name of the
permit holder, the type of permit and its number, and a legal
description of the lands affected by the permit has been filed or
recorded, in accordance with law {sec. 5301.252), in the office
of the recorder of the county in which the lands are located;

~=8 ¢laim to preserve the Iinterest has been filed in
compliance with the bill ({see below):

--In the case of a separated mineral interest, a separately
listed tax parcel number has been c¢reated for the mineral
interest in the auditor's tax list and the treasurer's duplicate
tax list in the county in which the lands are located.
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& mineral interest would not be "deemed abandoned” because
none of the listed circumstances applies until three years £from
the bill's effective date (sec. 5301.56(B)(2}}.

Preserving notice. A claim to preserve a mineral interest
from being deemed abandoned could be filed by its holder with the
recorder of the county in which the particular lands are located.
The claim would consist of a notice that states the nature of the
mineral interest and any recording information upon which the
claim is based, otherwise complies with section 5381.52 (contents
of a preserving notice), and states that the holder does not
intend  to abandon, but instead to preserve, his rights in the
mineral interest (sec. 5301.56{CY{1}). An exception to the
latter '"notice" reguirements would be that any holder of an
interest for use in underground gas storage operations could
preserve his interest, and those of any lessor, by a single glaim
that defines the boundaries of the storage field or pocol and its
formations, without describing each separate interest claimed,
Such a single claim would be prima-~facie evidence of the use of
each separate Iinterest in underground gas storage operations.

{Sec. 5301.56(C)(3).)

& claim would have to be filed and recorded as provided in
sections 317.18 to 317.201 ({indexes maintained by a county
recorder} and In section 5301.52 (preserving notices) {secs.
317.18, 317.20(E), 317,201, and B5301.56{Cy{1})). A claim that
complies with the above-described notice content, filing, and
recording requirements would preserve the rights of all holders
of a mineral interest in t(he “same lands” (sec. 5301.56{({C)(2)}.

A mineral interest could be preserved indefinitely from
deemed abandonment by the occurrence of any of the previously
listed events within the preceding 20~year period. Successive
filings of c¢laims to preserve a mineral interest would be
specified as one example of those events., (Sec., 5301.56(B)(1l){¢c)

and (DY{1}.)

Miscellaneous provision. The filing of a claim to preserve
a mineral 1interest from being deemed abandoned would not affect
the right of a lessor of an oil or gas lease to obtain a forfei-
ture pursuant to section 5301.332 (the basis and procedure for
forfeiture and cancellation of natural gas and oil land leases)

{sec. 5301.56(D)(2)).

COMMENT

1. Proposed section 5301.56(A)(1l) would define a holder as
the record holder of & mineral interest, and any person who
derives his rights from, or has a common source with, the record
holder and whose claim does not indicate, expressly or by clear

Cimplication, that it is adverse to the interest of the record

holder.
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2. A title transaction, as defined in existing section
5301.47(F), means any transaction affecting title to any interest
in land, including title by will or descent, by tax deed, by
trustee's, assignee's, guardian's, executor's, administrator's,
or sheriff's deed, by decree of any court, or by warranty deed,

guit claim deed, or mortgage.

3. A drilling or mining permit would be defined as a permit
issued under Chapter 1509,, 1513., or 1514. of the Revised Code
(0il and Gas, Coal Surface Mining, and Other Surface Mining,
respectively) to the holder to drill an oil or gas well or to
mine other minerals {(sec. 53C01.56{A}(2}).

ACTION DATE JOURNAL ENTRY
Introduced 05-28~87 p. 404
Reported, 8. Judiciary 02-16-88 p. 1389
Passed Senate (32-0) ' 02-23-88 p. 1407

Reported, H., Civil
& Commercial Law

- —
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Sens. Cupp, Schafrath, Nettle, Drake, Burch ‘&gé

Provides that, in the absence of certain
specified occurrences within the preceding
20-year period, such. as the filing of a
written notice to preserve a claim of a sub-
surface mineral interest, any such interest
that is not in coal or not ¢of a governmental
entity will be deemed abandoned and its title
vested in the surface owner,

CONTENT AND OPERATION

Existing law

When a person buys an interest in land, the Marketable Title
Act (secs., 5301.47 to 5301.56 of the Revised Code) generally
makes it unnecessary to do a title search back further than the
date that is known as the "effective date of the root of title”
(see below). This 1s because the Act generally cuts off
interests existing prior to the effective date of the root of
title, unless they have been preserved by the recording of a
preserving notice as provided in the Act, .

The "root of title" is the conveyance or other title trans-
action, in the seller's chain of title, that was most recently
recorded as of a date 40 years before the date on which
marketability is being determined. The “effective date" of the
root of title is the date on which the conveyance or transaction
was recorded. ({Sec. H301.47(E).}

Current section 5301.56 provides that regardless of when the
40~-year period expires, for the purpose of recording a preserving
notice of a right, title, estate, or interest in (subsurface)
minerals, "with the exception of coal, such period shall not be
considered to expire until after December 31, 1976." The bill
would repeal this dated provision and substitute the provisions
degcribed below for determining when a mineral interest (other
than coal or of a governmental entity) has become dormant and
when the interest vests in the owner of the surface land.

Changes proposed by the bill

"Deemed” abandonment. The bill would not changes existing
law concerning marketable title to, or the filing of preserving
notices for, an interest in surface land. However, under the
bill, any mineral Interest held (see COMMENT 1) by any person
other than the owner of the surface land would be deemed
abandoned and would vest in the owner of the surface land if
neither of the following applies (sec. 5301.56(B)):
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{1) The mineral interest is one in coal, or mining or other
rights pertinent to such an interest (division (B){1l)};

{2) Within the preceding 20 years, one or more of the
following has occurred (division (B)(2)7):

-=The mineral interest has been the subject of a title
transaction {see COMMENT 2) filed or recorded in the office of
the recorder of the c¢ounty in which the land is located:;

~-There has been actual production or withdrawal of minerals
by the holder from the lands, from land covered by a lease to
which the mineral interest is subject, or, in the case of oil or
gas, from lands pocled, unitized, or included in unit operations
in which the mineral interest is participating. In the latter
situation, the instrument creating or providing for the pooling
or unitization of o¢il or gas interests would have to have been
filed or recorded in the office of the recorder of the county in
which the lands that are subject to the pooling or unitization

are located.

~-~The mineral interest has been used in underground gas
storage operations by the holder;

~=8 drilling or mining permit (see COMMENT 3} has been
issued to the holder, and an affidavit stating the name of the
permit holder, the type of permit and its number, and a legal
description of the land affected by the permit has been filed or
recorded, in accordance with law {sec. 5301.252) in the office of
the recorded of the county in which the land is located;

~--p c¢laim to preserve the interest has been £iled in
compliance with the bill (see below);

--In the case of a separated mineral interest, a separately
listed tax parcel number has been created for the mineral
interest in the auditor’s tax list and the treasurer’'s duplicate
tax list in the county in which the land is located,

& mineral interest would not be considersd abandoned based
on a failure of compliance with the latter provision until three
years from the bill's effective date (sec. 5301.56(B))., See also
the governmental entity circumstance described in "miscellaneous

provisions" below.

Preserving notice. A c¢laim to preserve a mineral interest
from being deemed abandoned could be filed with the recorder of
the county in which the land is located. The c¢laim would have to
be filed in accordance with section 5301.52 {contents of
preserving notice), state any recording information upon which
the claim is based, and state that the claimant does not intend
to abandoh, but rather to preserve, his rights in the mineral
interest., & properly filed claim would preserve the rights of

all holders of a mineral ‘interest 1in that land. {Sec.
5301.56{C).)
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Any holder of an interest for use in underground gas storage
cperations could preserve his interest, and those of any lessor,
by a single c¢laim that defines the boundaries of the storage
field or pool and its formations, without describing each sepa-
rate interest claimed. This claim would establish prima-facie
evidence of the use of the interest in underground gas storage
operations. (Sec. 5301.536{C}.)

A c¢laim filed pursuant to the procedure described above
would have to be recorded as provided in sections 317.18 to
317.201 ({indexes maintained by a county recorder) and in section
5$301.52 (preserving notices) {secs. 317.18, 317.20(E), 317.201,
and 5301.56(D)}.

A mineral interest could be preserved indefinitely from
"deemed abandonment” by the occurrence of any ¢f the previously
listed events within the preceding 20-year period (sec.
5301L.56{BY{2), Successive filings of claims to preserve a
mineral interest would be specified as one o¢f those events.

(Sec, 5301.56(E).)

Miscellaneous provisions., The filing of a claim to preserve
a minéral interest from being "deemed abandoned" would not affect
the right of a lessor of an oil or gas lease to obtain a forfei-
ture pursuant to section 5301.332 (the basis and procedure for
forfeiture and cancellation of natural gas and oil land leases)
{sec. 5301.56(E)). Also, the bill would exclude any mineral
interest held by a governmental entity from its provisions (sec.

5301.56(F)}.

COMMENT

1., Proposed section 5301.56{A)(1l) would define a holder as
including not only the record holder of a mineral interest, but
alsc any person who derives his rights from, or a common source
with, the record holder and whose claim does not indicate,
expressly or by clear implication, that it is adverse to the
interest of the record helder.

2, A title transaction, as defined in existing section
5301.47(F), means any transaction affecting title to any interest
in land, inecluding title by will or descent, by tax deed, by
trustee's, assignee‘'s, guardian's, executor's, administrator's,
or sheriff's deed, by decree of any court, or by warranty deed,
guit claim deed, or mortgage.

3. A drilling or mining permit would be defined as a permit
issued under Chapter 1509., 1513., or 1514. of the Revised Code
{0il and Gas, Coal Surface Mining, and Other Surface Mining,
respectively) to the holder to drill an oil or gas well or to
mine other minerals (sec. 5301.56{A}{2)}).
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Sub 5.B. 223 R
{As Reported by 8. Judiciary) oo

Sens. Cupp, Schafrath, Nettls, Drake o Yy
Provides that, in the absence of certaiﬁ;

specified occurrences within the preceding
20~year period, including fallure to file a

written notice of «c¢laim in subsurface Vo,
minerals, a mineral estate (other than in T
coal) is considered abandoned and the title s

vests in the surface owner,

BACKGROURND

When a person buys an interest in land, the Marketable Title
Act (sections 5301.47 to 5301.56 of the Revised Code) makes it
unnecessary for the most part to do a title search back Efurther
than the date that is known as the effective date of the root of
ritle. This is so because the Act generally cuts off interests
existing pricr to the effective date of the root of title, unless
those interests have been preserved by the recording of a
preserving notice as provided in the Act.

The *root of title" is the conveyance, in the seller's chain
of title, that was most recently recorded as of the date 40 years
pefore the date on which marketability is determined, The
"affective date of the root of title" is the date on which was
recorded the conveyance that is the root of title.

Current section 5301.56 provides that regardless of vhen the
Marketable Title Act's 40-year pericd expires, for the purpcse of
recording a preserving notice of a c¢laim in the right, title,
estate or interest in and to subsurface minerals, with the
exception of coal, such period shall not be considered to expire
until after December 31, 1976. The bill would repeal this
section because it no longer applies to conveyances of interests
in minerals and would replace it with gquidelines for determining
when an interest in a mineral estate (other than coal) has become
dormant and the interest would vest in the owner of the surface

land.

CONTENT AND QPERATION

The bill would not change existing law concerning marketable
title to or the filing of preserving notices for an interest in
surface land. Under the bill, any mineral interest held (see
COMMENT 1} by any person other than the owner of the surface
land, would be deemed abandoned and would vest in the owner of
the surface land if neither of the following applies (sec.

5301.56(B)):
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{1} The mineral interest ls one in coal, or mining or other
rights pertinent to or exercisable in connection with the mining
of coal:;

{2} Within the preceding 20 years, one or more of the
following has occurred:

{a) The mineral interest has been the subject of a title
transaction {gee COMMENT.Z) which has been filed or recorded in
the office ¢f the county recorder HE the county in which the land

ig located:;

{b) There has been actual production or withdrawal of
minerals by the holder from the lands, from lands covered by a
lease to which such interest is subject, or, in the case of oil
or gas, from lands pooled, utilized, or included in unit
oparations in which the interest is participating, provided that
the instrument creating or providing £for the pooling or
unitization of ©il or gas interests has been filed or recorded in
the office of the county recorder of the c¢ounty in which ths
lands that are subject to the pooling or unitization are located;

{¢)} The interest has been used in underground gas storage
operations by the holder:

(d) A drilling or mining permit (see COMMENT 3) has been
issued to the holder, provided that an affidavit stating the name
cf the permit holder, the type of permit and 1ts number, and a
legal description of the land affected by the permit has been
filed or recorded, in accordance with section 5301.252 (filing
gffidavits on facts relating to title), in the office of the
county recorder of the county in which the land is located;

{¢} A claim to preserve the interest has been filed in
compliance with the provisions of the bill (see below};

{(£y In the <case of & separated mineral interest, a
separately listed tax parcel number has been created for the
mineral interest in the auditor's tax list and the treasurer’'s
duplicate tax list in the county in which the land is located.

No mineral interest would be considered abandoned based on
failure to comply with this provision prior to three years from
the bill's effective date (sec. 5301.56(B)).

A claim to preserve a mineral interest from being deemed
abandoned could be filed for record with the county recorder of
the county in which the land is located. The c¢laim would have to
be filed in accordance with section 5301.5%2 (contents of notice),
state the recording information, if any, upon which the claim is
based, and state that the claimant does not intend to abandon but
rather to preserve his rights in the mineral interest described.
The properly filed claim would preserve the rights of all holders
of a mineral interest in the same land. Any holder of an
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interest for use in underground gas storage operations could
preserve his interest, and those of any lessor, by a single
claim, defining the boundaries of the sterage field or pool and
its formations, without describing each separate interest
claimed. This claim also would establish prima-facie evidence of
the use of such interest in underground gas storage operations,
{Sec., 5301.56(C).)

& claim filed pursuant to the procedure described above also
would have to be recorded as provided in sections 317.18 to
317.201 {governing indexes maintained by a county recorder) ({see
COMMENT 4) and 5301.52 (contents of notice claiming to preserve
an interest in land) (sec. 5301.56(D}). A mineral interest could
be preserved indefinitely £rom the bill's presumption of
abandonment by the continuing occurrence of any of the items
listed in the bill (the mineral is copal or the events listed
oceurred within the preceding 20 years). Indefinite preservation
also could be accomplished by successive f£ilings of claims to
preserve a mineral interest by the method provided by the bill,

(Sec, 5301.56(C).)

The f£iling of a claim to preserve a mineral interest from
being deemed abandoned as provided by the bill would not affect
the right of a lessor of an oil or gas lease to obtain a for-
feiture pursuant to section 5301.332 (provides basis and pro-
cedure for forfelture and cancellation of natural gas and oil
iand leases) {sec. 5301.56(E)}. The bill specifies that its
provisions would not apply to any mineral interest held by a
governmental entity {sec. S5301.56(F)}).

COMMENT

{1) Secticn 5301.56(A)(1l) defines a holder as including not
only the record holder of a mineral interest, but also any person
who derives his rights from, or a common source with, the record
nolder and whose claim does not indicate, expressly or by clear
implication, that it is adverse to the interest of the record

holder.

(2y Title transaction, as defined in division (f) of
section 5301.47, means any transaction affecting title to any
interest in land, including title by will or descent, title by
tax deed, or by trustee's, assignee's, guardian's, executor’s,
administrator's, or sheriff's deed, or decree of any court, as
well as warranty deed, quit claim deed, or mortgage.

{3) & drilling or mining ggrmit is a permit issued under
Chapter 1509., 1513., or 1514. (01l and Gas, Coal Surface Mining,
and Other Surface Mining, respectively) of the Revised Code to
the holder to drill an oil or gas well or mine other minerals

(sec. 530L.56(AY{(2)).
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(4y Sections 317.18 to 317.201 of the Revised C(Code set
forth guidelines to be followed by a county recorder in main-
taining the records of all real estate located in the county.
For example, section 317.19 requires that a daily register of
deeds and a dally register of mortgages be kept. The county
recorder also is responsible for maintaining an aliphabetical
index, both direct and reverse, of the names of both parties to
all instruments affecting county real estate {sec. 317.18). . In
addition, section 317.201 provides that every notice of preser-
vation of claims filed in the recorder's coffice be logged in a
record book called a "Notice Index.® The bill adds references to
section 5301.86 filings in sections 317.18, 317.20, and 317.201.

ACTION DATE JOURNAL ENTRY
Introduced 05-28-87 p. 404
Reported, 5. Judiciary 02~16-88 p. 1389
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S.B. 223
{As Introduced}

Sens. Cupp, Schafrath, Nettle

‘;t;ﬁ—:.::a.
Provides that, in the absence of certain ¥z £3m
specified occurrences within the preceding f@}?’@,
20~year period, including failure to file a é@f

written  notice of claim in subsurface
minerals, & mineral estate (other than in
ceal) is considered abandoned and the title
vests 'in the surface cwner.

Background

When a person buys an interest in land, the
Marketable Title Act (sections 5301.47 to 5301.56 of
the Revised Code) makes it unnecessary for the most
part to do a title search back further than the date
that is known as the effective date of the root of
title. This is s0 because the Act generally cuts off
interests existing prior to¢ the effective date of the
root ©of title, unless those interests have been pre-
served by the recording of a preserving notice as
provided in the Act.

The "root of title" 1is the conyeyance, in the
seller’'s chain of title, that was most recently
recorded ag of the date 40 vyears before the date on
which marketabllicy is determined, The "effective date
of the root of title" is the date on which was recorded
the conveyance that is the rootf of title.

Current section 5301.5%6 provides that regardless
of when the Marketable Title Act's 40~year period
expires, for the purpose of recording a preserving
notice of a claim in the right, title, estate or
interest in and to subsurface minerals, with the
exception of coal, such period shall not be considered
to expire until after December 31, 1876. The bill
would repeal this section because it no longer applies
to conveyances of interests in minergls and would
replace it with guidelines for determining when an
interest in a mineral estate (other than coal} has
become dormant and the interest would vest in the owner

of the surface land.

CONTENT AND OPERATION

The bill would not change existing law concerning
marketable title to or the filing of preserving notices
for an interest in surface land., Under the bill, any
mineral interest held (see COMMENT 1) by any person
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other than the owner of the surface land, would be
deemed abandoned and would vest in the owner of the
surface land if neither of the following applies (sec.
5301.56(B)):

{1} The mineral interest 1is one in c¢oal, or
mining or other rights pertinent to or exercisable in
connection with the mining:

(2) Within the preceding 20 years, one or more of
the following has occurred:

{(a) The interest has been conveyed, leased,
transferred, or mortgaged by an instrument filed or
recorded in the recorder's office of the county in
which the lands are located:

(b} Thers hag been ‘actual production or with-
drawal of minerals by the holder from the lands, from
lands covered by a lease to which such interest ig
subject, or, in the case of oil or gas, Efrom lands
pooled, wutilized, or included in unit operations in
which the interest is participating;

{¢} The interest has been used in underground gas
storage operations by the holder;

{(d) A drilling or mining permit has been issued
to the holder (see COMMENT 2});

{e) & claim to preserve the interest has been Ffiled in
compliance with the provisions of the bill.

No mineral interest would be considered abandoned based on
failure to comply with this provision prior to three years from
the effective date of this section (sec. 330L.56(B)).

A claim to preserve a mineral interest from being deemed
abandoned could be filed for reccord with the county recorder of
the county in which the land is located. It would consist of a
notice, verified under oath, of the nature of the interest
claimed, a description cof the land, the volume and page of any
recorded instrument on which it is based, the name and address of
the holder, and a statement that the holder does not intend to
abandon but to preserve his rights. The claim would preserve the
rights of gll holders of a mineral interest in the same land.
Any nolder of an interest for use in underground gas storage
operations could preserve his interest, and those of any lessor,
by a single claim, defining the boundaries of the storage field
or pool and its formations, without describing each separate
interest claimed. This claim also would establish prima-facie
gvidence of the use of such interest in underground gas storage

operations. (Sec. 5301,.55(C).)
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A claim £iled pursuant to the procedure described above also
would have to be recorded as provided in sections 317.18 to
317.201 (governing indexes maintained by a county recorder) (see
COMMENT 3) and 5301.52 (contents of notice claiming to preserve
an interest in land) of the Revised Code (sec. 8301.56{D)). &
mineral interest could be preserved indefinitely from the bill's
presumption of abandonment by the continuing occurrence of any of
the items listed in the bill (the mineral 1is coal or the events
listed occurred within the preceding 20 years). Indefinite
preservation also could be accomplished by successive filings of
claims to preserve a mineral interest by the method provided by

the bill. (Sec. 5301.56(C).)

The filing of & claim to preserve a mineral interest from
being deemed abandoned as provided by the bill would not affect
the right of z lessor of an 0il or gas lease to obtain a for-
feiture pursuant to section 5301.332 (provides basis and pro-
cedure for forfeiture and cancellation of natural gas and oil
land leases) (sec. 5301.56{(E))}. The bill specifies that its
provisions would not apply to any mineral interest held by a

governmental entity (sec. 5301.56(F)).

COMMENT

{1y Section 5301,56(A)(1l) defines a holder as including not
only the record holder of a mineral interest, but also any person
who derives his rights from, or a cvommon source with, the record
holder and whose claim does not indicate, expressly or by clear
implication, that it is adverse to the interest of the record

holder.

{2) A drilling or mining permit is a permit issued under
Chapter 1509., 1513., or 1514. [Oil and Gas, Coal Surface Mining,
and Other Surface Mining, respectively) of the Revised Code to
the holder to drill an o0il or gas well or mine other minerals

{sec. S30L.56{(A)(2)).

(3) Sectioms 317.18 to 317.201 of the Revised Code set
forth guidelines to be followed by a county recorder in main-
taining the records of all real estate located in the county.
For example, sectlon 317.19 requires that a daily register of
deeds and a daily register of mortgages be kept. The county
recorder alsc 1is responsible for maintaining an alphabetical
index, both direct and reverse, of the names of both parties to
all instruments affecting county real estate (sec. 317.18). 1In
addition, section 317,201 provides that every notice of preser-
vation of claims filed in the recorder‘s office be logged in a
record book called a "Notice Index.®

ACTION DATE JOURNAL ENTRY
Introduced 05~28-87 pe. 404
. ASB0223-I/tjc/nsg
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Baldwin’s Oh. Prac. Real Est. § 4714

Baldwin’s Ohio Practice%otc Ohjo Real Fstate Law
Database updated November 2013

Kenton L. Kuehnle , Jack S. Levey

Chapter 47. Leases—Oil and Gas
By Matthew W, Warnock®

§ 47:4. Execution and recordation of ofl or gas lease

The Supreme Court of Ohio long ago recognized that “[tthe rights and remedies of the parties to an oil or gas lease; must be
determined by the terms of the written nstrument ... Such leases are contracts, and the terms of the contract with the law
applicable to such terms, must govern the rights and remedies of the parties,™

Further, the United States Supreme Court explained that the “ordinary form of oil [and gas] lease has a dual character or
purpose: (1) the conveyance of an estate in-the land for development purposes; and (2) the future development and operation
of the lease for oil fand gas] in accordance with the terms, express and implied ...”* As an interest in real estate, an oil and
gas lease is subject to Ohio’s statute of frauds, which means it must be executed in writing.**

Like other real property leases, oil and gas leases must be executed with the same legal formalities required by RC 5301.01;
thus, they must be signed by the lessor,” and acknowledged “before a judge or clerk of a court of record in this state, or a
county auditor, county engineer, notary public, or mayor.™ Although most oil and gas leases in Ohio are not signed by the
lessee, many recent ol and gas leases relating (o the development of the Marceflus and Utica/Point Pleasant Shale formations
are signed by both the lessor and lesses,

Spevific to oil and gas leasing, RC 5301.09 requires that all leases and assignments concerning the dritling for, or operation
of, oil or gas wells include the “mailing address of both the lessor and lessee or assignee,” and be filed for record without
delay. The statute adds that the “omission of the information required by this section does not affect the validity of any
lease.” Although an unrecorded lease will be valid between the immediate parties to the lease, it will riot be valid against
third parties (e.g., a bona fide purchaser} inless there is actual and open possession under the unrecorded lease.’

A separate recording requirement also applies if the oil and gas lease pertains to land in a county that “maintains permanent
parcel numbers or sectional indexes pursuant to [R.C.] section 317.20.™ In this situation, the oil and 2as lease must contain
both the “permanent parcel number and the information required by section 317.20 of the Revised Code to index such lease
in the sectional indexes.™

Westlaw, © 2013 Thomson Reuters, No Claim to Orig. U.8. Govt, Works,

Footnotes
* Matthew W. Warnock is an associate in the Encrgy and Public Utilities group at Bricker & Eokler LLP is Columbus, Ohio, arid
co-chair of the firm’s Shale Task Force,

! Harris v, Ohto Gl Co., 57 Ohio St 118, 129, 48 N.E. 302 (1897).

[

Barwise v. Sheppard, 299 1.8, 33, 39, 575, CL 70, 81 1. £d. 23 (1936), quoting to Croup Ne. | Oil Corp. v. Sheppard, 89 $.W.2d
1021 (Tex, Civ. App. Austin 1933}, writ refused. See also Streck v. Reed, 1983 WL 4132 (Ohio CL App. 9th Dist, Meding County
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1983) (stating “[wlhen a tessor and lessee enter into an oil and gas lease, it is generally for the purpose of providing for the
explotation, development and operation of the leaschold premises for the mutual profit-and advantage of both the lessor and the
fessee™).

#9 R.C. 1335.04 (stating that “[n]o lease. cstate, or interest, either of Treehold or term of years, or any unceértain interest of, in, or out
of fands, wnements, or hereditaments, shall be assigned or granted except by deed, or.note inwriting, signed by the party assigning
or granting i1, or his agent thereunto lawfully authorized, by writing, or by act and operation of law™). See also Northwestern Olic
Nataral Gas Co. v. City of Tiffin, 59 Ohio 8t 420, S4 NJE. 77 (1899).

3 For purposes of this chapter, the ferm “lessor™ means the mineral rights owner and/or landowner entering into an ofl and gas lease,
white the term “lessee™ refers 1o the vil and gas exploration snd production company {the second party to an oil and gas fease).

4 Note that 2001 ILB. 279 amended RC 3301.01, eff. 2-1-02, 10 eliminate the former two-witness attestation requirement.

d RC 5301.09.

6 R.C. 330109 (stating that the “omission of the information required by this scetion does not affect the validity of any lease™.

Eagd of Bocument Cioverimma Wk
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*in68 1, Scope and Purpese

This Article represents a broad overview of the process of examining title and rendering legal opinions on title in the confext
of oil and gas property development. However, it is not intended to be a comprehensive treatise which answers all questions
that might be encountered in the title *7049 examination process.

This Asticle is directed not only 1o examining sttorneys who render title opinions, but also to petrofeum landmen who assist
attorneys in the title examination process and to land managers of ol and gas exploration compenies who review title opinions
and make business decisions based on those opinions. ! Each of these three groups of professionals plays a vital role in the title
examination process, and each can perform that role better if he or she understands the roles played by the others,

H. Fundamental Concepts

At the most basic level, the Anglo-American systent of land ownership and title transfer rests on two ancient institutions:

. : s . . 5 ‘ . s
1. The Statute of Frauds, which requires land ownership to be evidenced by written instrument;  and

2. The Recording System, which says that even transactions evidenced by written instruments may be voidable unless notice

of such transactions is given by recording the instruments, }

The recording requirement protects persons purchasing nterests in real estate without knowledge of unrecorded claims
{“bona fide purchasers forvalue™), even though the unrecorded transactions are valid and binding between the parties to the
transaction. * Similarly, the timely recording of a deed protects a purchaser against elaims to the land by others who are charged
with knowledge of the public record.” Thus, a written instrument cvidenoes ownership or title, and the recording system
preserves evidence of that ownership,

Before consummating a transaction and paying for property, a buyer *1979 justifiably wants more than a deed from the seller,
The buyer wants assurance that the seller really owns the fnterest that the seller purports to convey, that the interest is not
encumbered, that by virtue of the conveyance the buyer will suceeed to the seller's ownership, and that the buyer can later setl the
prOperty. © A title examination will provide this information. Consequently, a party desiring to buy real property, make a loan
secured by real property, or develop minerals on real property, will likely insist on examining the record prior toentering into the
transaction. Obviously, few persons entering into real property transactions have the time, training, or capability to personally
examine the public record-to determine whether they are getting what they bargained for: “good” or “marketable” title.

Therefore, the professionals who examine the title record and render title opinions provide the essential link between the public
record and potential buyers, sellers, lenders, lossors, lessees, purchasers of oil and gas production, and other interested partics.
The means by which title attorneys, usually assisted by Jandmen, abstractors, and other professionals, provide this essential link
in the context of petroloum land titles is the central question explored in this Article.

A. Recording Statutes
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All states have recording stautes that prescribe what instruments may and must be recorded, where they should be recorded,

and the protection afforded by recording them.’ The wording, nature, effect, and details of the statuzes vary, but all embody
essentially the same principle. Failure to record an instrument does not affect the instrument's validity as between the partics
to the transaction, but suck failure will cut off rights of the grantee against subsequent bona fide purchasers for value, Courts
have consistently stated the rule with respect to recordation as follows: “[a) conveyance is valid, and passes the title without
registration, except as to */0f7 subscquent purchasers, for & valuable consideration paid, and without notice, and creditors;
and as respeets them it hias no effect.””

Under most recording statutes, conveyances and other instruments affecting title to real property are filed with the county clerk
of the county where the land is situated. The county clerk places a copy of the instrument in the public record and returns the
original instrament to the property owner. In most cases, parties to real estate transactions rely on the public records for proof

of title rather than on the original instruments maintained by the respective owners. ?
B. Surface Titles - Title Insurance

Generally, with respect woreal estaté transactions, title insurance comnpanies provide the esserttial link between the public record
and the parties to the transaetion. A title insurance policy is essentially an indemnity contract in -which the title insurance
company agrees to indemnify the purchaser of real property for any loss or damage resulting from title defects existing af the
date of the policy, except for title defects expressly excluded under the policy terms. U Most title insurance policies measure
“i0ss” by the consideration that the buyer paid for the propérty.

The insurer writes a title insurance policy only after its employees or agents conduct a search of title to the insured property. In
general, title insurance companies maintain their own private tract indices and-records, called “plants,” covering all real estate
in the county or counties in which they operate. The title company constantly updates these plants from the public record.

Typically, when a title company receives an order for title insurance on a specified tract of land, company employees or agents
conduct an examination of title to that tract using the company's title plant. Based on that examination, the title insurance
company decides whether to issue a policy inswring title and what exceptions, if any, that policy will contain. #2472 In effect,
a title insurance policy is an opinion on title backed by an indemnity contract, !

When title insurance is used, “insurability” rather than “marketable title” becomes the test of a title's acceptability. Insurability
is the insurance company's willingness 1o insure title. Because the insurer typically accepls a degroe of business risk when it
issucs title insurance, insurability is a broader and more flexible standard than marketable title. For example, a title insurance
company will typically insure title to property if, in the insurer's opinion, the property title is sufficiently free of defects to
justify issuing a policy indemnifying the insured against loss arising from potential title defects, even though the title does not

. PP 5
mect the legal standard of “marketability.”

C, Petrolenm Land Titles — Overview

Generally, title insurance is not available to insure interests acquired in oil and gas. '* Thus, the essential link between the
public record and persons desiring to acquire and develop oil and gas properties, explore for oil and gas, and market oil and gas
production is provided through-the process of title examination and opinion - the process examined in this. Article.

In a typical oil and gas transaction, an oil and gas exploration company *7¢/3 leases lands geologically identified as
“prospects.” ¥ The basic rights acquired by a lessee under an oil and gas lease include the right to enter upon the land, to explore

. Y . i3 2 . .
for oil and gas, to drill wells, and to produce and market oil and gas. *> Before ¢xpending large amounts of money to acquise
leases, and certainly before drilling a well on the prospeet, the operator will want assurarice that the person from whom it is
16

acquiring the lease has the power and authority to grant the lessee those rights. '® Similarly, when and it production is obtained,

the production purchaser will require assurances as to the identity and title of the persons entitled to receive proceeds from
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the sale of production. ' * As more fully discussed below, these assurances are provided at several stages-of the development
process through title examination and title opinions.

B. Definitions
The following terms used in this Article have the meanings set forth below.

{. Title and Examination of Title

“Title” is defined as & bundle of rights which constitute the ownership of property. ¥ wPitle” is also used to designate the means
by which a property owner may evidence his or her ownership. In other words, title may relate either to ownership itself or to
the acts, instruments, or records #7614 which prove ownership. When this Article speaks of “examining title” or “rendering
an opinion on title, it speaks of title in the evidentiary sense rather than the pure ownership sense. “Examination of ttle” thus
refers to examining evidence to prove title to real property.

2. Stand-up & Sit-down Examinations.

The two methods most often ¢émployed in examining petroleum land titles arc (a) “examinations from abstract” or “sit-down”
examinations and (b “direct examinations of the county records™ or “stand-up” examinations. Such title searches have been
described as follows:

Mineral tic opinions are based on either “stand-up” or “sit-down” searches. In a stand-up scarch, the examining attorney
searches the official records of the county recorder’s office and other county offices where the subject land is located. In a
sit-down search, the attorney examines a verbatim abstract furnished by an abstract company, A verbatim abstract contains
copies of all instruments affecting title to the property, copies of judgments rendered against persons in the.chain of'title, and
statements concerning payment of taxes. 9

3. Title Opinions

A title opinion consists of an attorney's conclusions concerning the ownership of a tract of land and the minerals underlying
that land, based upon the attomey's examination of title, Title opinions are usually in letter form. Although they are expressed
as statements of opinion with reservations, qualifications, and exceptions, M tide opinions can expose the title attorney to

malpractice liability for material errors and omissions. '
*1013 111 The Examination Process - Persons Involved and Respective Responsibiiities

The examination of petroleum land titles requires discipline, attention to detail, knowledge in severl areas of the Jaw, and an
aptitude for gathering evidence. Further, examining the record; preparing a title opinion, and deciding whether to accept title
requires business judgment and teamwork on the part of three professionals, all with different roles, who are usually invelved
in the process: the landman, the title sttorney, and the company manager,

Landmen perform a number of key functions in the examination process. [n stand-up examinations the landman typically

conducts a search of the indices, establishes a chain oftitle based on his search, and prepares a run sheet reflecting the instruments

. . . an N ? . ‘ . ' .

i the chain of title. * Although the landman's dutics are gencrally less extensive in examinations from abstracts, he typically
- . . o . . a1 23 s . - « .

performs a number of valuable services in this sit-down cxamination as well. ™ In connection with either type of examination,

the landman operates as a trained investigator and may be called on to close holes in the chain of title, develop additional facts,

¥,
and cure title defects. <
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The title attomey examines the instruments in the chain of title and prepares a title opinion which sets forth the surface and
. B .08 . .. s C e e i . e L » .
mineral ownership. 7 The title opinion also notes any deficiencies in title and contains information as to the curative measures

necessary to bring title up t the desired standard, 2

In this Article, “company management™ refers to the land department of the oil and gas company that desires 1o develop property
for oil and gas or to matket production (or more specifically, the individual in that land departmeitt responsible for the prospect
to which the title opinion relates). Company management determines what title risks are acceptable. Typically, the attormey will
apply & “marketable title” %7 standard in examining title and preparing his opinion, Often, however, company management will
accept 4 title which is less than “marketable” if the *#976 business risk in sccepting such title appears reasonable. &

The respective functions of the three professionals involved in the process of examining petrofeum land titles frequently overlap.
For example, the examining attorney should point out defects in title and let company management decide on whether to waive
such defects. However, the attorney should not operate in a vacuum by raising problems of Tittle practical significance. Although
company managerent may consult with the examining attoriey prior to deciding what business risk to sccept relative to'a
particular title, the ultimate decision rests solely with company management. A working knowledge of the faw is extremely
helpful to the Jandman, but e should not take it upon himself'to waive a-defect simply because he thinks the attorney is wrong
on the faw. On the otherhand, the landman may recommend waiving a defect based on facts known o him but not known to the
attorney. Furthermore, the attomey's title opinion should not contain requirements couched in terms suel as “satisfy yourself”
when a legal determination is involved; however, such a requirement is proper as to factual matters such as a missing defay
rental receipt.

Countless additional examples could be eited to itlustrate the interdependence and overiap in the respective functions performed
by the examining attomey, the landman, and company management, Thus, each of the three professionals should be aware of
her own role as well as the role of the others in the overall process of examining petroleum land titles.

1V, AppHcable Standards in Examining and Approving Titles
A. Marketable Title — The Standard Applied in Examining Titles

Long ago, the lnw-established an objective standard called “marketable title,” against which a title would be measured for
purposes of title examination. Title approval requires a different standard. A marketable title is free from reasonable doubt such
that a prudent person, with knowledge of all salient facts and circumstanccs and their legal significance, would be willing to

.2 . .. . 5 - . i «
accept it ? Alltitle opinions in Texas #1477 must be rendered based on marketable title. ¥ Tobe marketable, a titte need not
be absolutely free from cvery technical and possible suspicion. The mere possibility of a defect which, according to ordinary

experience, has no probable basis does not show an unmarketable title, 3
Generally; title will not be considered marketable it

32

1. a reasonable chance exists that a third party could challenge the validity of title against the record owner;

2. parol evidence is necessary 10 remove doubt as to the validity and sufficiency of the owner's title; 33

3. the title rests on a presumption of fact that would probably become a fact issue to-be decided by a jury in the event of 8
suit; " or

4. the vecord discloses outstanding interests claimed by third parties that could reasonably subject the property owner to litigation

i35

or cornpel the owner to resort to parol evidence *1474 1o defend his title against outstanding claims,

In addivion, to meet the standard of marketability, title must be unencumbered. Thus, prior oil and gas leases and mortgages
should be released, taxes should be paid, and judgments should be satisfied. Where prior leases, liens, or encumbrances have
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not been released, marketable titie must be established by producing clear, readily accessible evidence of non-production of
prior oil and gas leases that have expired, or similar evidence of payment of unreleased liens or encumbrances.

B, Business Risk —~ The Standard Appiled to Approving Titles

In practice, with respect to petroleum land titles, marketable title merely establishes the basis for rendaring title opinions, not
the type of title which must exist before accepting a lease or drilling & well. Customarily, an oil company will sccept a title that
is a reasonable “business risk™ even though that title fails to meet the marketability standard, This does not mean a title will be
accepted when sertous doubts exist as to its validity. Acceptable business risk does mean that leases will be acquired and wells
will be drilled on property when gaps in record title arc bridged by apparently reliable affidavits of adverse possession, or proof
of death or heirship, even though a remote legal possibility still exists that title could be anacked. 36

The degree of risk cousidered acceptable varies with the examination's purpose and the company management's business
judgment. Obviously, an acceptable risk when one is “checkerboarding™ Ieases for & bonus of ten dollars per acre may not
be acceptable when the decision involves drilling a test well costing over a million dolars. 3 Company attitudes concerning
acceptable risks vary with the management's differing analyses of the: likelihood of title failure balarced against the cost of

curing title defects. 3
C. Interplay Between Examination and Approval of Titles

Most oil companies follow a highly practical approach in approving or */#79 disapproving titles. The attorney prepares an
opinion based on the relatively objective standard of marketability. Company management then makes the business decision
whether to aceept title. That decision is usually based on the more practical standard of business risk, rather than marketability.

Thus, business risk is @ subjective stundard that may vary from case to case. 39
V. Methods of Examination, Indices, and Land Descriptions
A. Examinations from Abstract

In sit-down opinions, the examining attoruey prepares a title opinion based on the attorney's examination of “abstracts of title,”
An abstract of title is a collection of verbatim copies of all instruments and proceedings contained in the public record which
affect title to the land covered by the abstract. ¥ With some variation, most abstracts consist of the following;

1. acaption sheet or title page which identifies the abstract by number and the legal description of the tand;

2. u plat prepared by the abstractor which further identifies the land:

3. an index whick lists all of the instruments contained in the abstract;

4. entries, which comprise the bulk of the abstract, consisting of verbatini copies (or in some cases excerpts or sumimaries) of
each instrument affecting title to the land; and

5. an abstractor's vertificate regarding the land abstracted, the records and time peviod covered, and the number of *782¢
pages in the abstract, A
1. The Abstractor’s Function

While the precise methods of compiling abstracts may vary, abstract company agents or employees generally compiic abstzacts
using private tract indices similar to the plants maintained by title insurance comparies. In many courties the same company
operates as both a title insurance company and an abstract company.
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Abstract companies typically maintain a set of cards (or their electronic equivalent) indexed by survey. In Texas, all lands
situated in a particular county ave withinthesesurveys. Surveys typically consist of sections (640 acres), leagues (4428 .4 acres),
labors (177.1 acres), or fractions thereof. Originally, cards referenced under a given survey name teflected all transactions
pertaining to land within that survey, 42 Today, many abstract companies have replaced these card files with computer generated
files that perform the same function.

From its plant and the public records, the abstractor compiles an abstriact covering the specific tract under examination, The
abstract should include not only all recorded convéyances, but-also copies of any relevant judicial proceedings. In addition,
copies of wills and refated probate proceedings, proceedings to determine heirship, and proceedings relating to title passing
through inheritance should be included, as should any affidavits of record such as affidavits of possession and heirship. The
abstractor is not concerned with the consequences, legal interpretation, or effect of uny of the instruments contained in the
abstract. ¥

2. Review of Abstracts

The title attorney is responsible for determining that the time period covered By thic abstract has no gaps and that the abstract
covers all of the land under examination. The attorney’s responsibility may be complicated because several sbstracts often
cover the property uhder examination. For example, to save time or money, landmen sometimes borrow existing abstracts from
tandowners or prior lessees. The existing abstracts are then updated by “supplemental” abstracts, #* and “base” abstracts * are
ordered to *J#21 cover portions ¢f the property for which no existing abstracts arc found,

The examining attorney does not need to know the precise details of how to compile abstracts, However, the examining attorney
must varefully check the abstractor's certificate to determine that the land and time period covered by the abstract are correct,
complete, und adequate. He should also check @ deteimine whether abstract entries are properly indexed and whether the
abstract covers all appropriate county records. Finally, if more than one abstract covers the land being examined, the attorney
must determine how the various abstracts fi together and whether in total they cover all of the land under examination.

B. Stand-up Examinations

A “stand-up opinion” is a title opinion based on an examination of public records in the county where the land is sitated. ¥
The attorney may personally search the indices and records, as well as examine the instruments in the chain of title. Usually,

“ 4 . I3 3 T
however, the attorney delegates the task of performing the initial search of the indices and records to a landman, ¥

48 , . 5o
Although procedures may vary to some degree, AL typical stand-up examination # is conducted as follows:

1. The landman establishes g “starting poinr” for the examination. The starting point is a past date such as sovercignty, fifty
years ago, or the closing date of a prior opinion. The éxamination will cover the period between #7022 the starting point and
the closing date of the opinion, The closing date is the last date covered by the records, typically a fow days prior to the date
of the examination,

2. The landman then ascertains the structure of the indices in ihe county where he is working. If the index-maintained by the

county elerk is a “grantor-grantee” index, °0 the landman uses the grantee indices 1o trace title from the present to the starting

. . . . . & 3
point and uses the grantor indices to-research title from the starting point to the present. - !
3. In addition o the indices and records in the county clerk's office, the landman will search several other indices and records

outside the county clerk’s office which may reveal information affecting the status of title. These records include probate,
county, and district court records; Uniform Commereial Code filings and the records of the tax assesser/coliector,
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4. From these various indices, the landman compiles a list.of the instruments that may affect title (o the property. He must then
go to the record books and review ¢ach instrument to détermine its relovance. Some of the Instruments found in the indices will

. 5 . . . s 32
be clearly irrelevant. If doubl exists as to relevance, however, the-instrument should be included in the run shest, ™~

5. The landman's next task is to list the instruments in the chain of title in a run sheet. > A run sheet lists the instruments in
chronological order and includes the type of tnstrument, parties, and recording data.

*I623 6. At this point, the examining attorney generally assumes the task of completing the title examination, Using the ron
sheet as a guide, she goes to the record books and examines each instrament Hsted on the run sheet. Among the things the
examinipg attorney must look for are the current ownership of the surface and minerals, gaps in the chain of title, defects in the
instruments, encumbrances, and legal requirements. The examining attorney should also check the indices, particularly if gaps
exist or matters look suspect. While the landman's run sheet is an extremely valuable tool that can save the attorney countless
hours, the attomey should not base her conclusions on the run sheet or the apparent coptent. of the instrumnents it lists. The
attorney must review cach of the listed instruments and base her conclusions on her own ¢xamination,

The sequence of the above steps will vary significantly from exarnination to examination, although the order listed above iy
quite typical. Many of the steps take place more or less simultancously or in varying order as to different chronological periods
in the chain of title, which may span several decades if not centuries. Shortcuts, such as recital references to prior instruments,
often speed up the search process, More often, though, the search reveals apparent gaps in the chain of title, apparent dead ends,
or countless other problems which must be reselved.

The title examining process is one of evidence gathering and investigation, The result depends on the ingenuity, perséverance;
and attention to detail exercised by the landman and the attorney involved in the stand-up examination. The result also depends
on their ability to work together as a team. Like the abstractor, the landman locates all instrumenits and proceedings which may
affect title. The abstractor places thesc instruments in his abstract, and the landman lists the instruments on his run sheet, The
examining sttorney bears sole responsibility for interpreting these instruments and determining their relevance, materiality, and
legal effect:

C. Indices

The most commen type of index in most states is the grantor-grantee index, in which each instrument is indexed uader the
names of the grantor #7424 and the grantee. In Texas, the legislature requires eack county to maintiin a grantor-grantee
%4 T . o P . . R 35 .
index. ™ Clerks perfodically compile additions to the index which are set forth in supplemental indices. > Both the main and
supplemental Index books must be examined, and the instruments revealed by the index must be puiled and réad to determine

relevancy,

The public records in some states and counties have a tract index ** in addition'to the grantor-grantee index. When a tract index
is not available it the public records, the local abstract or title insurance. company may have a private tract index, which can
usually be used fora fee. Tracts, of course, vary in size, Generally, a tract index that lists in one place the various instruments
affecting title to a particular tract of land can be helpful, even when the tract is an entire survey and the title examiner is only
interested in a small portion of the land in that survey.

Finaily, the strueture of both public records and indices varies from county 1o courity. Some counties maintain one set of records
and indices for all instruments, while others maintain separate sets of records such as deed records, deed of trust records, and

oil and gas records. &
*425 B Land Descriptions

The title examiner must examine the instruinents in the chain of title to determine whether they contsin sdequate legal
descriptions. Generally, a land deseription is legally adequate if the deed or other instrument contains sufficient information to
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identify the described land with reasonable certainty, ¥ If the description is not legally adeguate, the ingtrument is void under

54
the statute of frauds. ””

Most rural land * in the United States is described under the “rectangular survey system” which wag established in 1796 when

Congress passed the National Land At %! The National Land Act established a series of six square mile townships identified
by township lines running east and west and range lines running north and south. Bach township contained thiry-six 640 acre
sections arranged in 4 square (1., 1 sguare mile). Each section was further subdivided into 160 acre quarter seetions, each
of which was further divided into forty acre quarters. 2 The most prevalent method of describing land surveyed under the
rectangular survey system is by reference to its location within the system; for example: the Northwest quarter of Section 10,
Township 2 North, Range 4 West of the 31st principal meridian,

Various parts of the country recognize several exceptions to the rectangular survey system. % The most important exception
to the rectangular survey system, in the context of petroleum land titles, is found in south and east Texas. Spanish and Mexican
land grants subdivided vast portions of Texas into irregularly shaped surveys containing one or more leagues of land (44284
seres) or one or miore #1026 labors of land (177.1 acres), 4 The Spanish vara was the unit of lincar measurement. The
legistature declared that the vara was equivalent to 33 1/3.inches. % This system described land within these surveys by metes

and bounds. *¢

Metes and bounds descriptions give precise boundaries by angle, distance, and course from a fixed und ascertainable starting
point which can be located on the ground -- the “monument.” The monument can be natural, such as 4 tree; artificial, such as
a fence post; or a point established by reference to a recognized survey, such as “480 feet south of the northwest corner of the

Jason Daniel survey.” All metes and bounds descriptions must “close™ so that the final point is the same as the starting point. 67
VL Transferring Title

A. Conveyances

The tmost common way to transfer land title is conveyunce. % Deeds and assignments are the types of conveyances most often

ey o < N - &
used fo transfer title to interests in oif and gas. b9

A conveyance must: (1) be written, (2) name the parties ~ grantor and grantee, {3} contain present words of grant, (4) contain

an adequate description of the property, and (5) be duly executed. 0

. . 1 “ . 3 . & . v 3 ¥
An effective conveyance must be delivered, ' Delivery contemplates a present intent to vansfer title. An intent (o transfer title
at some future date or on the happening of some future contingency, such as the grantor's dedth, does not satisfy the delivery
o 72 . . . - . -
requirement. ** Usually, a tideexaminer #2027 cannot tell from the record whether a deed has been properly delivered. Deeds
are presumed o have been properly delivered unless the record or other evidence indicates the contrary. 73 However, a lengthy
lapse in time between the date on the deedand the recording date may rebut the presumption of proper delivery, and should put
the title examiner on notice of possible delivery problems. The prime example of such a lapse is the “dresser drawer deed.” In
this situation, 4 grantor executes a deed in faver of his son, but instead of recording the deed, he places it in his safe deposit box

- N - . i . . . 7
with instructions to record the deed after the grantor’s death. Such a deed does not legally satisfy the delivery requirement, i
and should generate a requirernent in the title opinion. Quitclaim deeds or disclaimers of interest from all the grantor's heirs

other than the grantee named in the “dresser drawer deed” are the usual methiods of curing title, 73
B. Other Meaus of Transferring Title

In addition to conveyance, ownership of oil and gas interests may be transforred through judicial action, inheritance, and
involuntary ransfers,
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Judicial ransfers generally oecur in two situations. The first situation involves the sale of property pursuant to court order, such
as miortgage or tax foreclosure proccedings. The sccond situation involves proceedings in which e courtresolves real property

ownership disputes such as quiet title suits or trespass to try title suits. 7t

When a property owner dies, title to the decedent's property passes to his beneficiaries, heirs, administrators, exécutors, or
successors in interest through probate of the decedent's will or under laws of descent and distribution. Section 37 of the Texas
Probate {ode provides that “[wlhen a person dies leaving a lawful will, all of his-estate devised or begueathed by such will . . .
shall vest immediately in the devisces or legatees . . . ; and all the estate of such persen, not devised or bequeathed, shalk vest

*702¥% immediately inhishefrsatlaw . ., 7’ Generally, the same considerations that govem title transfers by will or intestate
succession govern transfirs of interests in oil and gas.

Finally, title may be transferred involuntarily through adverse possession. All states have statutes of limitations which generally
provide that if'one who is not the owner occupies land in an open, notorious, and adverse manner for the statatory time period,

then mere occupancy of land may ripen into ownership divesting the former owner of title. 78

The legal requirements associated with such transfers are beyond the scope of this Asticle. However, title examination requires
# broad understanding of several legal areas other than oil and gas law, including conveyancing, probate, judgments, statutes
of limitations and statutes of descent and distribution,

C. Establishing a Starting Point for the Title Run

What should be the starting poini for a title scarch? The answer usually depends on a variety of practical factors, including
considerations related to time, cost, examination purpose, business risk, custom, and company policy. In some cases, the
examining attorney and client may partially rely on a prior title opinion covering the land being examined.

In the preparation of the original of initial opinions, " the question arises whether or not the examiner should run title back
to soversignty. The time and expense of running back o sovercignty is typically weighed against the risk involved in cutting
the search short, The purpose of & particular opinion may determine how far back to run a fitle search. For example, companies
that would siot consider going back to sovereignty whert acquiring leases for a ten dotlar per acre bonus might do s0 prior (o
%1919 spending in excess of 2 million dollars o drill & well. Some states have curative statutes which decréase the risk of
cutting the scarch short. 3
The following situation llustrates some of the practical considerations involved in deciding how far back to run a title search. In
conmection with & proposed loan from the Reconstruction Finance Corporation ("RFC™) secured by u lien on real estate owned
by his client, a New Orfeans attorney prepared an exiensive title opinion based on a title examination going back 1o 1803, The
RFC hesitated to approve the loan and requested that the attorney run the title scarch back further than 1803, The New Orleans
attorney's classic reply read as follows:

Your letter regarding titles in case No. 189156 {was] received. { note you wish titles to extend further than [ have presented
them. 1 was unaware that any educated men in the world fuiled to know that Louisiana was purchased by the United States
from France in 1803. The land came into possession of Spain by right of discovery made in 1492 by a Spanish-Portuguese
sailor named Christopher Columbus, who had been granted the privilege of secking a new route to India by the then reigning
monarch, Queen Isabella. The good Queen being a plous woman and careful about titles (almost ax careful, T might say, as
the RFC) toofk] the precaution of securing the blessings of the Pope of Rome upon the voyage before she sold her jewels to
help Columbus: Now, the Pope, as you know, is the emissary of Jesus Christ, who is the son of God, and Ged, it is commonly
accepted, made the world. Therefore, I believe it is safe to presume that He also made that part of the United States called

“Louisiana” -- and 1 bope 10 hell you're satisfied. 8t

Although title-related Titerature probably over-quotes the above story, the story takes on 4 contemporary quality by substituting
aeronyms -- " RTC” 52 for “RFC
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*1438 Every title must begin with a grant, such as a patent from the sovereign. In most states the original grant is.a patent
from the United States. The notable exceptions arc the original thirtcen states and Texas.

Four different sovereigns -~ the Spanish government, the Mexican government, the Republic of Texas, and the State of Texas

- igsucd patents in Texas, 53 Texas entered the Union as an independent republic in 1843 and retained its public Jands.
Consequently, the federal government does not own land in Texas, except for “acquired lands.” In other words, no part of the

“federal public domain” is in Texas. 84 In most western states, such as New Mexico, the federal government still owns a large
portion of the land.
A patent establishes that the sovereign has parted with leégal title to the land. Since statites of limitations do not run against the

state, orie cannot rely on limitation title to lands for which a valid patent was never issued: 83 Texas patents are registered in the
general land office, and copies of patents should be (and usually are) recorded in the county where the land is situated: However,
failure to record does not affect the patent's validity. Thus, if an examination reveals that a copy of the patent has not been
recorded in the county where the land is situated, the titde examiner should search the general land office records for evidence
of the patent. Numerous other problems may arise concerning patents, including the procedures for granting and perfecting
patents, the validity of such patents, whether the patent passed mineral rights, the Texas Relinguishment Act, 8¢ w1031 and

. &7 ) . PP 5 . Uy
vacancies.°' However, those matters ar¢ outside the scope of this Anticte, *”
D. Chazin of Title

The chain of conveyances or other transfers by which title passes from the patentee to the present owner is called the “chain of
title.” All instruments in the chain of title from the title gearch starting point to the title opinion closing date should be included
in the abstract or run sheet and cxamined by the examining attorney. Gaps or defects often exist in the carly chain of title.
Following a gap or irregularity, title examiners usually take some comfort if a regular chain of title cnsues for the limitations

. . N G o . . 5 . » I
period, prior to any severance of minerals. % In thig situation, title examiners often rely on an affidavit of possession containing

facts sufficient to establish limitation title, °*
Vi1 The Attorpey's Examination

Title examiners should understand the basic distinction between the duty of the examining attorney and that of the abstractor
or landman, The duties of the landman and the abstractor are to search the record and find, report, and assemble the facts. The
duties of the examining attorey are 1o

1. examine the instruments revealed by the abstract or the record;
2. interpret the instruments in the chain of title;

3. formulate legal and factual conclusions based on the
examination; and

4, reflect these conclusions in a title opinion.

#1632 Proceding scctions of this Article focused on the practical steps involved in searching the record. This section and the
following sections focus on.the examination process and title opinion preparation.

The purpose of 4 title opinion is to advise the client-of title defects and irregularitics which might impair marketable title or
expose the client to litigation and to suggest how those defects and irregulasities may be cured. The examining attomey should
strive to solve problems, not ereate them. The attorney's job is not 16 mpress the client with his knowledge of obscure legal
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points or with his ability to uncover facts of questionable relevance. Rather, the attorney should focus on problems that might
expose the client 1o realworld risks and focus on finding solutions to those problems.

‘One of the examining attorney's rmost difficult chores in the examination process is organization. The abstract or run sheet may
cover g lengthy tme period and reveal countless title transfers reflected by & plethora of instruments - all of which need to
be examined, sorted, and classified. The examining attorney is the master of relevancy and materiality. He must determine the
importance of g particular instrument or fransaction within the context of the chain of title.

The examining attomey must develop a system that reflects his title examination results as succinetly and efficiently as possible,
Developing such.a system gvoids confusion, duplication of effort, and repeated searches through a thick abstract or set of
nstruments. Many examining attorneys find that making one or more graphic depictions of the chain of title is the most workable
method for initially summiarizing the examination results. ! The types of diagrams and worksheets vary according to the
prefevences of the attorney. Bach examiner should develop his or her own methodology for surmmarizing his search results,

The attorney should include basic information such as the grantor and grantee; recording date, and date of instrument in the
diagram, In complex title situations, two or three different diagrams may be necessary, For example, one diagram may show
the basic chain of title; a second may show cncumbrances, mortgages, liens, and unreleased oil and gas leases; and a third may
show assigmments of the present oil and gas lease. In & less complox chain of title, all transactions can be combined into one

*71033 diagram, 9 Diagrams depicting the chain of title can be usefial tools which; when used with the run sheet or abstract
index, can ease the attorney's difficult task of systematically examining instruments in the chain of title,

VI, Title Irregularities

Few titles are completely free from doubt, Consequently, the examination will likely reveal various types and degrees of title
irregularities. This Section discusses some commonly=encountered title irregularitics. However, a discussion of every type of
irregularity-exceeds the scope of this Article.

A Nature of the Tnterest — Minerusi or Royalty

A title examiner often confronts the problem of determining the legal nature of an intercst - whether a partieular grant
or reservation in a chain of title nstrument creates & mineral interest or a royalty intevest. This determination is critical in
establishing who must join in o kease, how production and cests of production are allocated, and who receives royalty, bonus,
and delay rentals. Understanding how that determination is made goes to the heart of oil and gas jurisprudence.

The incidents of mineral ownership are well-established and consist of “development rights,” “executive rights,” and “rights to
economic benefits under the oil and gas lease.” The “development right” includes the right to explore for and develop minerals,
s well ay the obligation 10 pay any costs of explosation and development. The development right also includes the right to
reasonable use of the surface estate and the right of ingress and egress. 9 Although the mineral owner can personally exercise

the development right; he rarely does so because most mineral owners donot have the capitsl or technical knowledge to explore

for oif and gas. Instead, the mineral owner usually conveys this right to an oil comparny through an oil and gas lease. v

o . s BE ey very o . . . .

“1434 The “exceutive right” is the power to lease. " The Right to Econontic Benefits Under the Oil and Gas Lease” usually
. . i

consists of bonus payments, delay rentals, and royalties. o

A mineral interest encomipasses some or all of the above fncidents of mineral ownership. A royalty interest, on the other hand,
is only oné incident of mineral ownership. A royalty interest is.a share of production fre¢ of the costs of exploration and

. s . i . . . ’, 3R
production. T A royalty interest does not include any right to develop the minerals, to delay rentals, or to receive bonuses. s
Through proper draftemanship, interests which are clearly either mineral or royalty in natare can be easily created, reserved, or

conveyed. However, any anorngy or landman examining petroleum land titles will likely encounter many instruments which
contain an endless vartety of ambiguities velating to the nature of the interest conveyed or rescrved.
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When an instrament in the chain of title contains ambiguous language, titie examiners face problems in determining whether
. . , ; & . P .

the conveyance creates & mineral interest or 4 royalty interest, ™ ¥ What specific language *7435 determines whether a royalty
or mineral interest was reserved or conveyed? The answer to this factual inquiry depends on the interpretation given to specific
. s . . ~ . s . {

language in an infinite varicty of combinations and circumstances. 'V

The ultimate question in all cascs is whether the parties intend to reserve or to convey a rock formation unider the ground, or a can
of vil at the surface. Some of the factors potentially influencing a court’s interpretation of the parties’ intent are discussed below.

Courts generally interpret “produced & saved” as royalty language while they generally interpret “in and under” as mineral
language. These phrases are not universally controlling, and the uhimate determination often depends on whether the phrases
are used alone or in combination with other words relating to the interest conveyed or reserved.

The label that the instrument places on the interest, either “mineral interest” or “royalty interest,” is not controlling, but it may be
somne evidence of the parties’ intent. Courts usually place Jittle or no weight on the instrument's title. Many instruments catitled
“Mineral Deed” have been held to convey royalty interests and vice versa. Thus, courts Jook to the instrument's substance, not
the instrument's jabel, in determining whether a mineral or royalty interest was conveyed,

Courts usually consider whether the interest is cost-bearing and whether the instrument carries a right to lease or share in other
economic benefits under the lease as controfling facts, Unfortunately, these factors are not usually clear from the instrument's
fanguage.

However, the presence of words indicating that the interest includes a right of ingress and egress or a right to drill suggests

. v 4 . 5T v . . - = . N

that the parties intended a mincral interest. ' The question of whether a particular interest is 2 mineral or a royalty interest
also arises in situations where a deed's granting clause grants minerals, but later deed language reserves or strips’ awvay most
of the incidents of mineral ownership. '

For example, in Altman v. Blake, ' the granting clause provided:
W.R. Blake, Jr. . .. does hereby grant . ., unto W.R. Blake, Sr. . . . an undivided onc-sixteenth (1/16) interest in %1046 and

to all of the oil, gas and other minerals in and under and that may be produced . . . . But does not participate in any rentals or

leases ... with the rights of ingress and egress at all times for the purpose of mining, drilling, exploriag . ... %

The Texas Supreme Court held that the deed conveved a 1/16 mineral interest stripped of the exccative right and the right

to receive delay rentals, '™ In reaching that resuls, the Court restated the component elements of the mineral estate 1% and
reaffirmed the basic proposition that such companent elements can be individuall y severed and fansferred.

The court then ruled that the developrent right is the linchpin of the miseral estate. Although the fight to develop is the most
rarely used stick in the bundle of mineral rights, it is the right that is essential in distinguishing mineral interests from royalty
interests. If the interest reserved or conveyed includes a right to develop, it is @ mineral interest. Even when stripped of all

apparent cconomic value, it remains a mineral interest rather than a royalty interest, ' %
B. Size of the Interest - Double Fraction Ambiguitics

Title examiners may-also encounter difficulty determining the size of the interest reserved or conveyed. Anytime someone who
owns less than all of the minerals conveys or reserves a fractional interest, an ambiguity may exist as to whether the grant or
reservation is intended to be & fraction of the whole estate or a fiaction of that part of’ the estate owned by the grantor. This
. “. . » 107

situation is called the “double fraction problem. 1

One subset of the double fraction problem may arise when O, who owns 1/2 the minerals in Blackacre, conveys to E an undivided
L4 of the 1937 oil and gas *produced and saved” from the above described land. A lease on Blackacre provides for a 1/8

SNl
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royalty. The question is raised: What is the size of E's royalty? Is it 1/4 of the entire lease royalty or merely 1/4 of O's 1/2?
Expressed mathematically, E's rovalty could be:

1/4 of /8= 1/32; or
VW4 of 12 of 1/8 = 1/64

Averyt v, Grands, Ine. illustrates this aspect of the double fraction problem . 1% 1 Averyt, the grantor, Grande, who owned
the surface and 1/2 the minerals in a tract of land, conveyed the property to Averyt's predecessor in title, reserving 1/4 of the
royalty on oil, gas, and other minerals produced from the “lands above deseribed.” The question was whether Grande reserved
1/4 of the royalty attributable to the entire tract or 1/4 of the royalty attributable to Grande's 172 interest in the tract.

The court held that Grande had reserved 1/4 of the royalty on the oil and gas produced from the entire tract. % The nule
applicable 10 cases such as Averyt, sometimes called the “land conveyediand described rule,” has been restated as follows:

[Wihere u fraction designated in a deed is stated to be-a mineral interest [[[(or & royalty interest)] in land described in the
deed, the fraction is to be caleulated upon the entire interest. . . - Where a fraction designated in a reservation clause is stated
to bea mineral interest in land conveyed by the deed, the fraction is 1o be calculated upon the grantor's fractional mineral
interest. .. >0

Another subset of the double fraction problem may arise when inconsistertt fractions appear in a conveyunce. An example of

LN

this issue is found in the seminal case of Alford v. Krum. ' The deed construed in Alford contained a “granting” cluuse
which conveyed 1/2 of 1/8 of the minerals, a “subject 10” clause which stated that the grantee was entitied to a 1/16 royalty
interest under an existing lease, and a “future lease” clause *7638 which stated that upon expiration of the existing lease the
grantee would receive a 1/2 interest in the minerals. 12 The Corpus Christi. Court of Appeals held that the deed conveyed a 1/16
mineral interest during the pendency of the existing lease. On termination of the lease, the interest increased to a-1/2 mineral
interast. The Texas Supreme Court reversed, holding that the deed conveyed a 1716 mineral interest. The Court reasoned that
the fraction in the granting <lause would provail as a matter of law due to the application of 4 canon of construction known

as the “repugnant to the grant”™ doctrine. H3

e PR EE . -~ . ) . . . 4
Commentators severely criticized Alford 4 and in 1991 the Texas Supreme Court overruled Alford in Luckel v. White, s

Luckel, like'Alford, involved inconsistent fractions in the “granting,” “subject to,” and “fature lease” clauses. | ' In overruling
Alford, the court rejected the “repugnant to the grant” approach and applied a well-known rule of construction known as the

o T . ~ . > . . .
“four corners rule.” |7 This rule of construction secks to give effect to all portions of the decd, not just the granting clause.
The four corners rule is the canon applied today in construing inconsistent fractions,

C. Rules of Construction,

Fodeal effectively with mineral/royalty ambiguities, double fraction problems, and other ¢onstruction problems, title examiners

must understand how courts interpret ambiguities in'instroments reserving of /39 conveying interests in oil and gas. U

Although many judicial opinions construing deeds state that the comrt Is trying to uscertain the parties’ intent, the holdings of
those opinions often do not turn on the parties” subjective or objective intent. Courts do not affirmatively seck to render decisions
contrary to the parties’ intent, nor are they wholly indifferent to the parties' intent. On the contrary, courts do seck to ascertain
the parties’ intent, but generally only  the extent that the four corners of the instrument evidence such intent. Courts sarely

N ) - o i . . . .
admit extrinsic cvidence to ascertain intent. |* In oil and gas cases, when the parties’ intent is not clear from the four corners

o I . i~ » P k3 2
of the instrument, courts generally apply rules of construetion to interpret the instrument, 120

Rules or canons of construction are not rules of law. Because the choice and use of canons of construction is discretionary
with the courts, results are not always consistent, 12 Rather, canons of construction are mere statements of judicial preference
used to resolve particular problems, They are based on common sense and human experience, and are designed to achieve what
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courts believe should be the normal result for the problem under consideration, Although the ostensible function of rules of
construction is to ascertain the parties” intent, frequently the application of these rules defoats the actual intent of the parties. In

- . i . - . . . e
reality, rules of construction are applied to resolve disputes in which the parties’ intent is not clear, 22

Courts apply rules of construction to lend a degree of certainty to the law. Although certainty is both a legitimate and powerful
policy goal of property law, it is not necessarily related to intent. Results often do not-reflect the parties' intent, irrespective
of judicial statements to the contrary. An inverse relationship usuglly exists between a court’s *F440 willingness 1w admit
extrinsic or parol evidence and & court’s use of canons of construction. “The more extrinsic evidence that is admitted, the less

‘ T 97 12
the court needs to resort to canons of construction,” >

The idea behind the popular expression, “[tJhis is tantameunt to-a rule of property,” is that such a rule credtes certainty. Once
the title cxaminer appreciates the quest for certainty, deed construction cases and the application of rules of construction to
resolve those cases become somewhat easier to understand and manage.

ad N . . IRE o . i~ - I3
Numerous rules of construction exist, 4 bat the following three rules are frequently found in oil and gas cases and warrant
special attention:
1. The “Greatest Estate”™ or “Greatest Interest Rule,” states that courts will interpret a deed that does not specifically limit the

size or natare of the interest conveyed as conveying everything the grantor owns. In other words, the grantor conveys everything
he owns except that which is specifically reserved,

2. The “In Sequence Rule” states that the court will interpret the language describing the grant before it will interpret the
language deseribing the reservation. Thus, courts interpret each portion of the conveyance in sequenice, withott reference to
other portions of the document, If the language of the granting clause confliets with the language of the reservation clause, the
granting clause generally prevails.,

3. The “Literal Meaning Rule” dircets courts to give the words of a conveyance their literal meaning. The drafter is deemed
to have meant exactly what he or she stated in the instrument,

Averyt v, Grande 123 illustrates the application of the “literal meaning rule.” In Averyt, the deed titerzlly reserved a fraction of
the “land described;” and the described land encompassed the entire tract, not a 1/2 interest inn the tract, Averytalso illustrates the
“in sequence rule.” The 7647 court construed the grant before it interpreted the rescrvation, and the court resolved conflicts

. ~ rs
in favor of the grant. 136

Altman v. Blake '/ applied the “greatest estate rule.” In Altman, the component parts of the mineral estate, which were not
specifically reserved, passed to the grantee,

Courts apply dozens of other rules of construction. Some of the commaonly applied rules of construction include the following:

1. Courts constrye instruments against the party preparing the instrumient. Accordingly, real estate leases are construed against
the lessor, while oil and gas leases are construed against the lessee,

2, Typewritten or handwritten provisions prevail over printed provisions.
yp P

3. In the cvent of conflict between provisions, specific provisions prevail over genera! provisions.

4. Through the rule of ejusdem generis, ¢ourts interpret general words that follow specific words as referring to the same types
128

of items described by the specific words.
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Although rules of construction are not rules of law, some rules of construction have become so entrenched that some courts
follow them as if they were rules of law, Unfortunately, these rules occasionally are applied blindly and in licu of rational
thought.

Justice Calvert aptly described rules of coustruction and their place in the larger process of judicial interpretation:

Courts try 10 solve disputes over the meaning of contracts by giving them the meaning the parties intended them to have. This
is a5 it should be. But what meaning the partics 10 a contract intended it to have is often unclear, Once 4 dispute arises over
sneaning, it can hardly be expected that the partics will agree on what meaning was *7642 intended. It is for this reason that the
courts have built up a systern of rules of interpretation and construction to arive af meaning, ignoring testimeony of subjective
intent. “Intention of the parties” is often guesswork at best. Sometimes the true intention of one or even of both parties may be
defeated. . . . So, while use of rules of interpretation and construction may not always resulf in ascertaining the true inténtion
of parties. in using particular language . . ., their use yet must be better than pure guess-work in most cases clse they would

i
never have been evolved, '

Knowledge of the process followed by courts when interpreting conveyances helps the title examiner make determinations in
his title opinion. However, no title examiner has sufficient knowledge in this arca to answer all interpretation questions that
might arise in the course of a title examination. Potential conveyancing ambiguities in the chain of title are simply 100 broad
and too varied. Further, judicial decisions in this area are inconsistent. As Professor Kramer propounded:

The continued adherence to owidated forms as well as continued confusion as 10 the nature of the interests owned by the
parties after an oil and gas lease has been excouted have created difficult interpretational issues: These difficylties have led to

a jurisprudence with lintle predictability and doctrinal upheaval. 10

#7643 1f an eminent legal scholar is unable to “discern the big picture or. . . categorize and rationalize the myriad canons of
construction that have been used und abused in Texas case law,” 3% it is unlikely that a title examiner, struggling to complete a
title opinion under time pressure, could resolve alt of the inconsistencies and uncertainties. Fortunately, the title examiner docs
not have to resolve all of these difficult questions with perfect certainty. If controlling precedent provides u clear solution to a
particular problem, the attorney can set forth appropriate conclusions in the title opinion. Otherwise, the title attorney should
not speculate on how & court may resolve & particular uncertainty, Instead, the atforney should state the problem and suggest

o N . . kv
curative steps that are necessary to insure good title regardless of how the courts interpret the conveyance. 132

. Overconveyances and Estoppel by Deed: The Duhig Rule

All itle exarniners should be aware of the rule announced in Dubig v. Peavy-Moore Lurnber Co. '+ The Dubi g Rule, followed

in Texas and most oil-producing states, is a rule of law rather than a rule of construction. ' The rule rests on & of breach of
warranty theory and estoppel by deed, and it applics with mathematical certainty, irrespective of actual knowledge or equities.

The Duhig Rule applies to overconveyances by general warranty deed. A clear statement of the Dubig Rule is a5 follows:

Where a grantor conveys an interest in the minerals and in the same instrument roserves & mineral interest, and where there
is a prior interest outstanding that js not excepted from the operation of the decd, so that effect may not be given to both the
interest that grantor has purported to convey and the interest grantor has attempted to reserve, 7074 under the rule of Duhig
v. Peavey-Moore Lumber Co., the grantee is not limited to a suit in damages for failure of title, but the attenipted reservation

will fail to the extent necessary to make the grantee whole. Where complete failure of the reserved interest is insufficient to

make the grantee whole, he will also have a cause of action in damages for failure of title, '™
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In other words, the grantor cannot grant and reserve the same interest, If the grantor does not own a large enough interest to
satisfy both-the grant and the reservation, the grant will be satisfied first under the rationale of breach of warranty and estoppel
by deed. The grantor will be estopped from claiming any interest until the grantee is made whole. ks

The Dahig Rule only applies to conveyances by warranty deed. Because the rationale for the Duhig Rule rests on breach of
watranty, the rule clearly does not apply to conveyances through quitclaim deeds, which do not warrant anything. 137

Similarly, the Dubig Rule does not apply to oil and gas leases, In McMahon v, Christmann, ¥ the Texas Supreme Court
reasoned that since lessors frequently execute oil and gas leases purporting to cover the entire mineral interest, even though the
lessors own only an undivided intercst in the leased premises, applying the Duhig Rule 1o Jeases would be unfair. Accordingly,
if'& fessor who owns only 1/2 the mincrals executes a lease purporting to cover 100 percent of the minerals, courts will not
take any part of the lessor's reserved royalty under the Duhig Rule. Of course, the lessor's interest might be reduced through
. - . > . 3¢
operation of a proportionate reduction clause in the lease. B9
1445 E. Other Commonly Encountered Title Problems

Title examiners may encounter & plethora of title problems in addition to problems involving the nature and size of the interests
reserved or conveyed. This Section briefly discusseés some of the more commonly encountered title problems. The problems

discussed in this Section represent only a small sampling of potential title problems and serve merely as éxamples. 1o

1. Possession

When someone other than the record owner possesses a tract of Jand, persons dealing with the land are charged with knowledge
of possession, and they have a legal duty to determine the rights or claims of persons in possession. YT he examining attorney
normally has no knowledge of possession, and unless fornished with information of possession by the landman or client, the
attorney should make 4 routine comment in the title opinion advising the client of its duty of inquiry.

2. Unreleased Ol and Gas Leases

The title examination may revealprior unreleased oil and gas leases which have apparently expired but are still recorded. These
unreleased leases constitute a cloud on title to the mineral estate. ** The best method of removing this cloud on title is to
secure a recordable release from the prioressee. If a release cannot be obtained, other selutions may be available depending
upon whether the unreleased lease is in its primary or secondary term, 3 The tide opinion should suggest specific methods
for *}46 removing this cloud on titie, 144

3. Mortgages, Deeds of Trust, and Other Liens

Mortgages, deeds of trust, and other lens against the property, including tax or judgment liens, recorded prior to the oil and gas
lease, constitute clouds on title to property. 5 The title opinion should contain a requirement that the montgage, deed of trust, or
other lien be released of record or subordinated to the oil and gas lease. Few lienholders are willing to release their Hens, but most
are intercsted in the financial well-being of their debtors and the value of collateral securing payment of the loan. Since oil and
gas development may ¢nhance the property value, and thus the mortgagee's collateral, many knowledgeable mortgagees agree
to subordinate their liens to the o1l and gas Tedse. If a release cannot be obtained, or if the mortgagee is unwilling to subordinate
her Hen, and no satisfactory alternative solutions can be found, the lessee may exercise business judgment and waive the title
requirement. M6 The lessee is particularty Hkely to waive the title requirement when the outstanding indebtedness secured by
the mortgage is relatively small and the lease contains g subrogation clause,

4. Heirship and Probate
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The death of the record property owner may raise numerous title issues. If the record owner dies-intestate, her property passes
to her heirs under the laws of descent and distribution. If the record owner dies with a valid will, her property passes to the
decedent’s devisees pursuant-to the terms of the will, provided that the will is properly probated.

Succession between the decedent and her heirs or devisees is generally %7047 established under the probate law 7 of the state
in which the property is located, The title examiner must identify the heirs or devisees and determine whether their succession
was éstablished according to applicable law. Detailed consideration of the law of wills and estates is beyond the scope of
this Article. In genersl, intestate succession s judicially determined through various actions in probate court, 5 10 some
cireumstances judicial action may not be necessary to determine heirship -~ proof of death and an affidavit of helrship may
suffice as evidence of succession. '+ When property passes by will, the attorney must examine copies of the will and related
probate proceedings to determine whether property title passed to the devisees named in the will, pursuant to such proceedings,
and free of all liens, 70

Title examiners often face practical problems concerning succession by inheritanee, For example, assume O, the record owner
of property in Goliad County, dies cither testate or intestate in Harris County. O's sons, A and B, live on the properly and
exgoute feases in favor of X O Co., but nothing recorded in Goliad County shows their succession to title. In this situation, the
examining gtiomey routinely makes a requirement in the title opinion relating to proof of heirship: The opinion will generally
require, i O died testate, that a certified copy of s will and the related probate proceedings be recorded in Goliad County.
If O died intestate, a certificd copy of any proceeding to determing beirship should also be filed in Goliad County, In most
circumstances, if no formal procecding to-determine heirship took place, proof of death and a recordeble affidavit of heirship
will usually suffice.

*1648 5. Capacity of Parties

Various questions may arise regarding the capacity of parties executing instnunents in the chain of title. Instruments such
as leases or deeds executed by agents, corporate officers, execotors, guardians, or trustees should raise red flags for the title
examiner relative to capacity issucs, For example, if an agent or attorney executes z lease or deed, the title examiner will
probably want to examine the power of attorney to determine whether the power of attorney gives the agent authority 1o execute

. . g P . . . .
the instrument and convey the interest. 15" Similar considerations apply to instruments cxecuted by guardians, executors,

administrators, trustecs, corporate officers, and other fiduciaries or representatives. In all of these cases, the title exanminer must
carefully check the record, applicable statutes, and court proceedings for evidence of the representative’s or fiduciary's power

1 i H . . . — 3y
and authority to-execute the instrument in question and bind the cstate or principal. 122
6. Name Discrepancy

Sometimes the record reveals diserepancies in the spelling of a name of @ given grantee and a subscquent grantor in the chain of
title. The title examiner must determine whether this name discrepancy creates a material title defect. The examiner should use
common sense and reason to determine which name discrepancies are worth noting. If sufficient evidence in other chain of title
instruments establighes the parties’ identity, then minor discrepancies can probably be ignored, absent special circumstances, if
legitimate uncertainty exists regarding the identity of a person in the chain of title, an affidavit of identity should be required
. . . § 133
in the title opinion, '™

7. Spouses

Numerous title problems may arise relating to spouses, such as a *2049 spouse's non-joinder in a deed or lease, The gravity
of these problems will depend on the nature of the property, such as homestead classification; local law, such as community
property classification; or various other considerntions, ' % The examiner must note specific problems and should Suggest
solutions in the title opinion.

8. Life Teaants and Remaindermen
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Leases from life tenants and remaindermen mey raise problems. Subjéct to certain exceptions, the property interest held by
life tetants and remaindermen requires joinder of both parties to grant leases, The life tenant may not commit waste on the
property, and the remaindermen have ng posséssory rights until the death of the life tenant. In addition, special rules govern
the manner in which royalty, bonus, and delay rentals are allocated among life tenants and remainderimen, and the allocation

185

should be reflected in the title opinion.
9. Roads and Kasements

The examiner should carcfully review instruments creating roads, streets, or other strips of land to determine whether the interest

granted was a fee interest or an eascment. The examiner should ascertain the sasement's ground location and should read the

instruments creating the easemnent in thelr entirety to determine whether the easement will interfere with oil and gas operations.

Conveysnces by grantors who own land bounded by public highways or railroad rights-of-way may own mineral rights to the
o . &6

center of such roads or rights-of-way. '*¢

F, Handling Title Irregularities; Title Standards

Although fow titles are perfect, even fower are fatally defective, The title attorney should not lose sightof the title cxamination's
purpose and the applicable standards. The title attorney advises the client regarding 7650 marketability of title while
exercising a high degree of judgment based on the title's vulnerability to attack. Title attomeys do not serve their client's best
interest by raising objections of questionable materiality or by writing lengthy dissertations on esoteric points of law which
have little practical effect. The attorney should provide the client with a title opinion that is a workable tool for rendering title
acceptable. The opinion should summarize the title's current status and provide useful, relevant guidelines for dealing with title
objections and making title acceprable.

in the comtext of this overriding objective, title attorneys routinely apply certain preswmptions of fact and rules of law. For
example, decds are presumed delivered, signatures are presumed valid, und grantors are presumed competent unless the record
indicates otherwise. ¥’ While these propositions are well-cstablished, other propositions are weaker and may be viewed
differently by different tivle examiners. For example, what is the impact on marketability ift (1) deeds are recorded but not
acknowledged, (2) deeds fail to disclose a grantor's. marital status, (3) deeds omit a spouse’s signature or {4) deeds reveal
name discrepancies? The answers to these and similar quéstions-may vary significantly among title examiners. To foster a
higher degree of uniformity among title examiners and to aid title examiners in distinguishing defects that fmpair marketability
from minor irregularities which do not affect marketability, the bar associations of at least twenty-six states have promulgated
23

“title standards™ or “uniform title examination standards,” terms used synonymously in this Article. A title standard is a

statement, officially approved by a professional organization of lawyers, which declarey #7837 solutions to problems that
regularly arise in the title examination process, "% The State bar association is usually the approving organization. The scope
and function of title standards have been deseribed as follows: A title standard should represent the substantially unanimous
opinion of bar association members experienced in conveyances. However, 4 title standard may cover questions upon which
inexperienced conveyancers are uninformed or may cover questions with respect to which over-ambitious conveyancers may
take a position contrary to that of the great majority of competent experienced conveyancers. In other words, title standards

should not cover questions which are controversial among competent, expericnced conveyancers. However, the standards

. _ . T
should resolve questions that cause problems for inexperieneed parties.

Title standards promote uniformity, establish realistic practice standards, represent the recognized practices of the organized
161

profession, and provide useful checklists for inexperienced title examiners. While the scope of title standards varies

. b . . i s .
substantially from state to stage, 1% they typically encompass several areas. Some commonly included arcas are: {1) duration of
the search; (2) effect of lapse of time on title defects; (3) presumptions of fact which title examiners ordinarily should recognize;
and (4) law that applies to recusring simations. 16
Oklahoma, a leader in the adoption and application of title examination standards, recognizes two primary purposes of title
standards: (1) alleviating disagreements among bar association members on matters which impact sitle and (2) setting forth
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matters which most lawyers agree on when reviewing title. The Oklahoma Bar Association adopted its first title standards in

1946. Since 1962 these title standards have been published in the Oklahoma Statutes Annotated. ™ In 1982 the Oklahoma
Supremie Court endorsed the Title Examination Standards of the Okiahoma Bar Association as follows:

*7932 While [the Oklahoma] Titde Examination Standsrds are not binding upon this Court, by reason of the research and
carcful study prior to their adeption and by reason of their general acceptance among the members of the bar of this state since
their adoption, we deem such Title Examination Standards and the annotations cited in support thereof 1o be persuasive. s
Texas does not currently have title standards. However, in 1990, the Real Estate, Probate, and Trust Law Section of the Texas
State Bar established a Title Examination Standards Subconmittee. That subcomumitise was charged with the task of drafting
a set of tide examination standards for Texas. The subcommittee's initial draft of Proposed Texas Title Standards is now in its

final stages of revision. "% The Proposed Texas Title Standards arc generally modeled afier Oklahoma's Tisle Standards but
are much less extensive in their scope and coverage. Finalization and approval of the Propesed Texas Title Standards will be a
positive step toward promoting uniformity and providing needed guidelines for Texas title examiners, 17
*19353 X, Title Opiaions

A title opinion reflects the results of the title examination and advises the client as to the current status of title and what is
required to make title marketable. Although title opinions vary somewhat, they generally advise the client regarding ownership
of the surface, mineral, and leaschold interests. In the course of setting out ownership of all interests, the opinion should address
atbaspects of title cmanating from such ownership. o8

A. Types of Title Opinions

At several stages in the course of leasing and developing land and marketing oil and-gas production, title examinations and/or
title opinions may be required. The most frequent of these stages are:

1. Lease purchase title opinions which are rendered before the lessee pays the lessor 4 bonus for executing an oif and gas lease.

2. Drilling title opinions which are rendered before drilling begins.

3. Division order title opinions which are vendered before production purchasers pay the owners of such production, 19
#7954 The first full ttle opinton rendered on a picce of property is the “original™ titie opinion. For example, if a full iitfe opinion
is rendered at the leuse purchase stage; then that opinion will be the “original™ opinion, and a stbsequant opinion rendered-on
the same property prior to drifling will be a “supplement™ to the eriginal opinion. While practices vary, most companics rely on
record checks by landmien at the leasing stage and do net secure formal title opinions at that time. Thus, the opinion prepared
prior to drilling is typically the “original” opinion. If drilling results in production, s Division Order Title Opinion must be
prepared to facilitate preparation of “division orders.” 70 Division Order Title Opinions set forth the respective percentage
ownership of all parties having interests in production from the well and the land covered by the opinian,
Originat Drifling Opinions and Division Order Opinions are the two most common types of title opinions, Both Original Drilling
Opinions and Division Order Opinions are frequently supplemented to reflect the status of title requirements, new information,
curative matters, or changes in the size or composition of the unit. Original Drilling Opinions and Division Order Opinions
differ in two fundamental ways, First, Original Drilling Opinions typically trace title back a relatively long way in time, often
1o sovereignty, while Division Order Opinions, covering the same land, trace title back only to the closing date of the Original
Drilling Opinion or the most recent supplement. Second, Original Drilling Opizions typically cover all leased property, while
Division Order Opinions cover only the property allocated to the actual spacing unit established for a particular well, ! Skeletal
forms of an Original Drilling Gpinion and a Division Order Title Opinion are attached as appendices o serve as examples and
facilitate the discussion of the form and content of Titke Opinions.
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1635 B. Malpractice Liability

Many people read, work with, and rely on titie opinions, Consequently, material errors or omissions in 2 title opinion expose
the title attorney to malpractice liability, as Hustrated in Gavenda v. Strata Energy, Inc. 2 Gavends, the operators, who had
i . . . . " .. 73 .
drifled a producing weil on certain property, hired an attorney to prepare a Division Qrder Title Opinion, ' Well production
proceeds were paid to the operators, who distributed these proceeds to the various owners of well production, including the

‘e . . 7 . ~ ‘ . .
Gavendas, who owned a nonparticipating rovalty interest. 7% The size of the Gavenda interest was later questioned, All parties
178

to the suit signed division orders which reflected the interests set out in the Division Order Title Opinion,
The title attomey found a rescrvation of “a one-half (1/2) non-participating royalty™ extremely high and concluded that the
parties: probably meant 1o reserve a dne-half (1/2) royaity. 76 The attorney's Division Order Title Opiniod and the division
arders prepared and signed based on that opinion reflected that interpretation. 17 Payments were made pursuant to those
division orders for several years: Subsequently, nonparticipaﬁng royaity owners revoked the division order and filed suit,
claiming a full one-half royalty imerest;,m The court agreed with the royalty owners and rendersd judgment against the
operators for approximately $2.4 million, the amount of the underpayment from date of first production, 79 1he operators filed

. N + .o K
a malpractice cross action against the attorney who rendered the opinion. 0

C. Form and Structure of Title Opinions

Title opinions take the form of letters from the examining attomey to the operator or purchaser of production, cxpressing
the attorney's conclusions as to the status of title. The form and structure of the title *1656 opinion may vary significantly,
depending on the opinion’s purposes and the preferences of the particular attorney and client. However, basic principles relative
to organization, form, and structyre should be followed in preparing all opinions.

All opinions should centainr essential information and be written to advise the readers of the current status of title and how to
bring title to marketability status. The opinion should be well organized and lrited o relevant information. The examples of
original and division order opinions, attached as appendices, consain the minimal information required in a title opinion, The
attachments reflect the significant differences in structure, content, and organization between original opinions and Division
Order Opinions,

The heart of the original opinion is the section captioned “Title,” which sets forth the attorney's conclusions as 0. the status
of the surface title, and the minerals and leasehold interests in the property under examination as of the opinion's closing date.
Ideally, ¢very other part of the opinion should implement, explain, complement, or qualify the information contained in that
section, The following sections should be included in the title opinion:

1. The captionor “RE Clause™ should briefly describe the property under examination with-appropriate reference to the lease
and land involved.

2. The “Material Examined” section sets forth the examined materials on which the attorney based his opinion.

3. The scetion captioned “Patent Information and Chain of Title™ should contain g brief narrative description of the chaig of
title, which helps readers understand the basis for the attorney's conclusions and exceptions to title.

4. The section captioned *“Validity and Maintenance of Lease” contains the attorney's conclusions regarding the current validity
of the lease and how the lease was maintained. This'section typically refers to an exhibit which summarizes the principal Jease
terms for casy reference by the client,

3. The sections on “Taxes” and “Easements and Rights of */¢57 Way” should contain information on the status of payment
of ad valorem taxes and the existence of any casements which might affect operations on the property.
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6. In a series of numbered paragraphs under the caption “Comments and Requirements,” the opinion should set forth exceptions
to title and the vequirements to make title marketable,

7. Under the caption “Limitations,” the attorney should note matters that the opinion docs not cover.
8. Special facts or circumstances might call for additionel captions or other information.

The heart of the division order opinion is the “Division of Interest” referred to in the opinion section of the same name and set out
in-detall in Exhibit A. fnthis section, the'attorney sets forth in decimal form the well production ownership among the persons
owning royalty, overriding royalty, and working interests in such produstion. The sum of the decimals will always equal one (1).
The formula used to derive the decimal interests is set out to inform the reader how the attorney reached his or her conclusions.

The other sections of the Division Order Opinion implement, explain, complement, or qualify the Division of Interest, No title
history is typically necessary ina Division Order Opinion since the time period covered is usually short. A narrative deseription
of well interest assignments may be necessary, depending on the scope and complexity of the essignments. A section detailing
the current status of the commments and requirements contained in the earlicr opinion is often included.

The atterney should emphasize accuracy and completencss when preparing a title opinion. Many people, such as company
management, landmen, lease analysts, division order analysts, and others, including attorneys, work with the title opinion. In
fact, parties often pass around and rely on title opinions well into the futare, The.examining attorrey should strive to write and
stracture the opinion in a manner that makes it as readable and as easy to work with as possible, without sacrificing *1034

accuracy. "1 1n short, the examining attorney assumes a high degree of responsibility each time he signs a title opinion. He
should strive to produce complete, accurate, and relevant results, while producing succinet and well-writien opinions. 1§

X. Curing Title Defects

Curing title defects discovered during the title exumination is the final step in the process discussed in this Article, Title
requirements and curative matters represent two sides of the same coin; thus, curative considerations are part and parcel of the
examination process. Atforneys and landmen often work closely together in curing title defects. i3 Consequently, both the
exemining attorney and the lidman should understand the available curative tools, Detailed considerations regarding curative
provedures -- for example, the form and content of curative affidavits or procedurcs involved in judicial proceedings. brought
to cure title defects - are beyond the scope of this Article. The Article merely provides an overview of the primary procedures
availgble to cure title defects.

Generally, the major types of curative procedures are as follow: (1} voluntary curative action, (2) compliance with curative
statutes, and (3) suits to clear title, In curing a particular title problem, one should select the least expensive and time consuming
alternative. These curative alternatives are not mutually exclusive, and the available procedures are often combined. '
A. Voluntary Curative Action

Voluntary curative action consists of preparing, executing, and recording instruments that address various title problems raised
in the utle opinion. If the necessary parties are alive, can be located, and are cooperative, curative conveyances such as
agsignments, releases, quitclaim deeds, and correction deeds ustally represent the sirest and least #1859 oxpensive méthod of
curing may title problers. All claimants or affected partics must exceute these curative conveyanges, Disclaimers, stipulations
of interest, and ratification are also widely used to cure title defects. All affected parties should sign both the instrument and

; . . . . i g
the curative instrurnent, and the curative instrument should contain words of grant. R

Various affidavit forms are frequently used to cure title iregularities. Affidavits usually will not be sufficient to render an
otherwise defective title marketable. However, these affidavits often fumnish evidence to satisfy business risk, which is the

standard generally applicd in approving title. '®® The five most common categeries of curative affidavits are; affidavits of
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possession, affidavits of adverse possession, affidavits of non production, affidavits of death and heirship, and affidavits of
identity, /% Nothing magical exists in the fact that curative evidence is furnished in affidavit form. An affidavit’s weight and
usefulness depends on the detail, reliability, and factual aceuracy of the affidavit information and on the affiant's knowledge
of the facts, '™ '

B. Curative Statutes

All states have statutes which can be utilized in varying degrees to cure title defects or eliminate title requirements, Curative
statutes are generaily grounded on the policy against unreéasonably burdening the transfer of land and the policy favoring quieting
titles, Curative statutes are also a practical necessity, For exarnple, most chains of title, in their early years, reveal apparent gaps
in title, conveyancing irregularitics, or defective court proceedings. From a cost effective, practical standpoint, these defects

. . 150
are difficult to cure sbsent curative statutes, '™
Although curative statutes vary from state to state, they generally fall into three categories:

poye e s . . - . = P

(1)Statutes of limitations, which all states recognize, “1460 although in varying forms. 190

(2)Specific curative statutes which cure specifically enumerated defects or create irrefutable presumptions. These statutes
typically relate to defects such as defective acknowledgments or executions in instruments which have been recorded for
a prescribed time period, name discrepancies, enumerated deficiencies in court proceedings, and presumptions that some
affidavits, if recorded for a prescribed time period, are true, These types of statutes are typically narrow in scope and vary from
jurisdiction to jurisdiction, '” The examining attorney should be familiar with the specific statutes available in the jurisdiction
in which he is working, the types of defects those statutes will cure and the extent of protection affurded by such statutes.

(3)In recent years several states have adopted marketable title acts which essentially seek to bar ancient defects under certain
circumstances. Texas does not have a marketable title act. In general, these acts bar title defects oceurring before a specified
time when an instrument, under which the record owner claims title, has been recorded for & given rumber of years, and no

. . . . ” . s e . e (£
claims adverse 1o the record holder's title hiave been filed during the specified time period. e

*1461 These marketable title statutes typically provide that the record owner holds marketable title:frec of all interest or claims
which depend on fransactions securring before the record owner's “root of title,” as long as the “root of title” instrument has
been recorded for a specified time period. 193 All of the marketable title acts contain exclusions, limitations, and exceptions
which vary from state to state. For example, the acts typically exclude interests. reflected in subsequent title transactions or
preserved by filing statutory notices. Furthermore, various types of interests are excluded from the operation of the marketable
title acts in some states,

C, Suits to Clear Title

Sometimes judicial action is the only means of curing title. Generally, judicial action should be used as a last resort-due to time
and expense. The most common causes of action available in Texas for establishing o7 curing title are (1) suits 10 quiet title
and (2} suits in trespass to try title, 194

A suit to quiet title is 4 sult in which & person in possession seeks relief against persons making claims against plaintfl's title.
Plaintiff must allege his right, title, and ownership with sufficient certainty to enable the court to see that the plaintiff has an
ownership right thar warrants judicial imterference. '™ The suit to quiet title is the principal procedural vehicle for interpreting
ambiguous instruments in the chain of title, removing clouds on title, and setting the record straight,

. . » 2 . o N . i o . - R N
While suits to quiet title are equitable actions, trespass to try title suits are statutory. 198 Section 22,001 of the Texas Property
Code provides that “[a] trespass to try title action is the method of determining title 1o lands, *7#62 tenemcnts, or other real

" ) . . R . e 5 U
property,” and that “[t]he action of ejectment is not available in this state.” !
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A pluintiff in a trespass to try title action must recover on the strength of his own title, which he can establish by proof of: (1)
a regular chain of title from the sovereign, (2) superior title from a common source, (3) Hmitation title or (4) prior possession.
The plaintiff’s petition can be in statutory form. The plaintiff is not required specifically to plead his fitle. % However, by

the statutory plea of “not guilty,” the defendant places the question of title in issue and places the burden on the plaintiff to
Y p g p q p P

prove his title. Jos

Judicial proceedings may be the only available course of action where adverse claimants are uncooperative and-defects in title
are serious. Therefore, title attorneys should be aware of the types of judicial proceedings available to clear title and should
not hesitate to use those proceedings when necessary,

%1063 XL Appendices %

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLETABULAR OR GRAPHIC
MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

Under its agreement with Investors A, B, and C, Aggressive is entitled to an ORI equal to the difference between 20% of total
production and the sum of all other royalty and overriding royalty interests. (22000000 - ,1916666 = 0083334),

Footnotes

al Associate Professor. of Law, Texas Wesloyan University School of Law. J.D., University of Texas, 1960. Practiced primarily in
the areas of Coporate/S.E.C. and Oil dnd Gas prior to joining the faculty of Texas Wesleyan in 1990, Professor Shade gratefully
acknowledges the contribuwtion of his rescarch assistant, Robert McCleskey.

1 The majority of citations are to Texas authority, although many of these citations support propositions of general application,
2 See, e.g., Tex. Bus, & Com. Code Ann. § 2601 (Vemon 1987,
3 See, e.g., Tex. Prop. Code Ann. s 13.001(a) (Vernon Supp. 1994) (“A conveyance of real property or an interest in real property or

a mortgage or dead of trust is void as to a creditor or 1o a subsequent purchaser for a valuable considerstion without notice unless
the instrament has boen acknowledged, sworn 1o, or proved and filed for record as required by law™); see also Carroll v, Holliman,
330 7. 20425, 429 (5th Cir. 19064), cert. denied, 380 LS, 947 (1963}

4 Seg Tex. Prop. Code Ann. s 13.001 (Vernon 1984),

3 See Hawley v. Buliock, 29 Tex, 216, 222 (1867),

6 The buyer's mortgage lender, if any, wands shmilar assurances.

7 The following are the most significant Texes recording statutes:
Tex, Prop. Code Ann. s 11.001(s) (Vernon 1984 & Supp, 1994) (“To be effectively recorded, an instrument ... must be recorded in
the county in which a part of the property is located.™); id. s 12.002(a) (recording a subdivision plat or replat): id. s 13,0013 (A
conveyance of teal property of an interest in real property or a morigage or deed of trust s void as to a ereditor or to a subsequent
purchaser for vaivable consideration without notice unless the instrument has been acknowledged, sworn to, or proved and filed for
record as required by law); id. s 13.003 (Vernon 1984) (“Recording a previously recorded instrument in the proper county does
not validate an invalid instrument.”).

8 See, e, Hawley, 29 Tex, ar 222,

9 See generally 3 Fred A. Lange and Aloystus A. Leopold, Texas Practice 55 231-268 (2d ed, 1992 & Supp. 1993) {hercinafier Lange &
Leopoid]. A full discussion of state recording statutes is beyond the scope of this Article. However, both title attorneys and landmen
should have 4 good working knowledge of the recording statutes in the jurisdictions where they conduct title searches,
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Tex. Ins, Code Ann. art. 9.02a (Vermon Supp. 1994} * “Title Insurance’ means insuring, guarantesing or indemnifying owners of
real property ot others interested therein against loss or damage suffered by reason of lens, encumbrances upon, or defects in the
title to said property, and the invalidity or impainment of lens thereon ..."),

See id. Sce-alse Paal B, Basye, Clearing Land Tites, ch. [(2d ed. 1970) [hereinafier Bagye]; Jesse Dukeminier & James B, Krier,
Property 670 { 2d ed. 1988) | hereinafter Dukeminier & Krier] (“Tite insurance is the opinion of the insurer concerning the validity
of the title, backed by an ugreement 1o make that opinion good if it should prove 1o be mistaken and Joss results as a consequence.”).

See infra part TV for & discussion of the standards followed in examining sud approving petroleun land titles, which are similar to
the insurability stendard that tide instrance companiss follow with respect to surface titles.

One reason title insurance Is not available in connection with oil and gas transactions is the variety of property interests that may be
created inoiband gas, I mineral ownership s severed from surface ownetship, two separate fee estates result -~ the mineral estate and
the surface estate. Further, the mineral cstate consists of several component parts, each of which can be separately conveyed. Finally,
not only can the owner divide the mineral ¢state into its component parts, he cen further divide it temporarily or permanently, in
all of the ways developed sinee the feudal beginning of modern property Taw, Such fractionalization regularly takes place because
of the demands of oil business economics, Because the otl industry s a capital-intensive and risky business, fractionalization helps
raise capital and spread the risk. Sec infra part VIIH{A). See generally Broce M. Kramer, Conveying Minera! Interests ~ Magstering
the Problem Avsas |, 26 Tulsa L.J. 175 (1990 ). {[[hereinafter Kramer, Conveying Mineral Tnterests],

“Prospect” is a term offen employed in the oil and gas industry which may be defined in various ways depending on context. In
this Article, the term is used as it relates to the future - Jaids having potential for producing oil and gas. In Wurzlow v, Placid Oil,
the court defined “prospect” as follows:

[Tinthe oif and gas industry, a prospect commenees with the determination of the existence of a certain geological structure conducive
1o the production of uil and gas underlying a certain area of land. The actual existence of such minerals must then be determined
and confinmed by actual drilling.and production of said minerals,

279 So. 2d 749, 754 (La. Cr App. 1973}

See, e.g., Amoco Prod. Co. v, Alexander, 632 SW.2d 363, 571 (Tex. 1981); Willamson v, Mobil Producing Texas & New Mexiceo,
e, 737 SOW. 24 817, 911 (Tex. App. - Beawmont 1987, writ denied),

See infra part IX{(A) for a definition of an “Original Drilling Opinion™ and a discussion of its wse,

See infra parts 1X(A) and (B) for definitions of and further discussion pertaining to “division orders™ and “division order title
opinions™,

See generally Luckel v, White, 792 S.W .2d 483, 489 {Tex. App. - Houston [14th Dist.} 1990, rev'd on other grounds, 819 5.W.2d
459 (Tox. 19915

Eugene O, Kuntz et al, Cases and Materials on Oil and Gas Law, 571-72 (2 d ed. 1993} { hereinafter Kuntz] . See infra part V for
additional details on both “stand-up” and “sit-down” opinions.

See infra part IX. See generally Lewis G. Mosburg, Jr, Landman's Handbook on Petroleum Land Titles s 4,05 (1976} | hereinafter
Mosburg) ; Tevis Herd, Title Opinions for Oil and Gas Purposes - Strugture and Information Needed by a Chient, 33 Ins, ¢n O
& Gas L. & Tax'n 285,298 (1982} {[[hereinafter Herd]

See infra part IX(B).
See infra part V(B).

See infra pan V(AL

See infra part X,

Seeinfra part VI, The opinion should also set forth the component elements of the mineral estate.
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See infra part IX.
See infra part IV(A} for a definition of marketable title.
See infra part IV} & (C).

See generally 1LE. Rehiler, Proposed Title Examination Standards for Texas, Rev. of Oil & Gas Law V1. Oil, Gas, and Mineral Section
of'the Dalias Bar Ass'n { {991) {hereinafier Rehler]. See also 16 Oklu. Btan Anu tit 16, 5 71 (West 1986 & Supp. 1992) (containing
a similar but stightly more restrictive definition of marketable title); First- Am. Title Co, v, Prata, 783 S.W.2d 697, 70203 {Tex.
App. - Bl Pasa 1989, writ denied) (“[M] arketable title means a title free and clear from reasonable doubt as to matters of law and
factand is one not clouded by any ontstanding contract, covenant, interest, lien or mortgage safficient to form a basis of litigation.™)
{eitations omitied); Lich v. Roman Devel Co., 716 5.W.2d 633,633 (Tex. App. ~ Corpus Christi 1985, writ ref'd nre; Ryan
Movigage Investors v, Fleming-Wood, 650 5.W.2d 928,036 (Tex. App. - Forr Wortls 1983, writ ref'd norey (¢ ‘“Marketable tide”
racans 4 title free and clear from reasonable doubt as to matters of law and fact, such a title as o prudent man, advised of the facts
and their legal significance, would willingly aceept.™); Lund v. Emerson, 204 5.W 24639, 641 (Tex. Civ. App. -~ Amutillo 1947,
no writ} {(finding same general definition).

Proposed Texas Title Standard 2.10 provides: “All title examinations should be made on the basis of marketability of title ...
Rehler , supra note 29. See also Mosburg , supra note 20, 5 4.05,

See supra note 29,
Texas Auto Co.v, Arbeter, T 5W.2d 334, 33637 (Tex Uive App. - San Antonio 1927, will dissdd wou ).
Owens v. Jackson, 35 S W 2d 186188 (Tex, Civ. App. -- Austin 1931, wrif disov'dy, Texas Awto Co., T 8.W.2d ar 336-37,

Austin v. Carter, 296 §.W. 649, 651 (Tex. Civ. App. -~ Bastland 1977, writ dism'd w.o].). See also Lund, 204 S W.2d at 641 Texas
Ao Co., ¥ 8.W.2d at 336-37,

See Texas Auto Co., 1 SW.2d ut 336370 Alling v. Vander Stucken, 194 SW. 443, 444 (Tex. Cive App. — San Antonio 1917,

writ ref'd),

Mosburg, supra note 20, 5 105,
1d,

Id.

td. Compare part H{D) with part IV to understand the similarity in standards and practices followed by title insurance companies
with respect to general real estaie titles with-these followed by oil companies with respect to petroleum land titles,

See Pearson v, 32 O Ass'n, | SW.2E 860, 860 (Tex. Comm'n. App. 1928, holding approved); Lambert v. Tayior Tel, Coop ., 276
SW.2d 929, 932 (Tex. Civ, App. - Bastland 1955, no writ); see also Black's Law Dictionary 10 (6th ed, 1996).

See Lange & Leopold, supra note 9, 55 291-299 for a general discussion of abstracts, the abstracting process, how abstracts are
prepared, and what abstracts contain.

See Lange & Leopold, supra note 9, s 291,
Id. 5 303,

Supplemental abstracts are abstracts which cover-a period of time subscquent to the date covered by a previous abstract on the
same land. 1d. . 300,

Base abstracts are abstracts which cover a period from sovereignty, or such lessor period as is deemed appropriate, to the date shown
in the abstyactor's certificate, 1d.
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See supra note 19,

Engaging a fandman 1o search the indices and prepare a mun sheet is usually more economical. It saves the attorney time and allows
him 1o focus on examining the instruments listed in the run sheet, Further, good landmen usually have more skill than attorneys at
working the indices and constructing run sheets, On the other hand, although the attorney can delegate the work, he cannot delegute
the responsibility, The title opinion is the attormey's opinion, and the attorney is responsible for any error that resulted because the
Tandman otitted 2 key document from the run sheet,

For example, local procedures and customns vary not only from state 1o state but also from county. to county within the same state,
Procedures may also vary depending on the personal preferences of the examining attorney, landman, and client oil company; time
and-cost factors; the structure of the indices and records in the particular countyy and the purpose of the eainion:

This seenario aysumes that the tasks of running the records and preparing a run sheet are delogated to a Tandman,

Grantor-grantee Is the index reguired by statute in Texas, See infra note 54. Sometimes, though not usually, 4 “tract” index will also
be maintained as part of the public record. See infra note 56,

See infra part V(C). Today, in countics with computerized records, computer-generated chaing of conveyances make this task
signifiantly easier,

The attorney makes the decisions regarding relevancy and materfatity. Unless an instrement is clearly ivelevant, it should be inchuded
inthe run sheet. The attorney can later disnriss the instrament if it tuins owt 1o be irrclevantor immuterial.

A excerpt from a.run sheet is attached as Appendix A,

Index to Real Property Records.

(a) The county cleek shall maintain a-well-bound alphabetical index to all recorded deeds, powers of attorney, mortgages, and other
instrumments relating to real property, The index must state the specific location in the records at which the instruments are recorded,
{t) The index must be a cross-index that contains the names of the grantors and grantees in alphabetical order. If a deed s made
by a sheriff, the index entry must confain the name of the sheriff and the defendant in execution, If'a deed is made by an exceutor,
administrator, or guardian, the index entry must contain the name of that person and the name of the person's testator, intestate, or
ward. If a deed is made by an attorey, the index entry must contain the name of the attorney and the attorney's constituents. If a
deed s made by & commissioner or trustee, the index entry must contain the name of the commissioner or trustee and the name
of the person whose estate is conveyed,

Tex. Lo, Gov't Code Ann, s F93.003 (Vernon [988),

The clerk recompiles the main indices periodically to incorporate the supplements in much the same way that publishers reprint
statute books perlodically to incorporate the pocket parts. Recormpilation used fo take place only every decade or 5o, but todsy many
counties have computerized records that can be updated much more frequently.

Actract index is an index compiled according to the land affected by the transactions rather than by the partics to the transaction.
This index 15 similar to the “plants”™ maintained by title insurance compuanies

For general information regurding the structure of indices, see Basye, supra note. 11, at 51-53,
See, e.g., Simith v, Sorele, 87 §.W.2d 703, 705 {1935). Sce also Lange & Leopold, supra note 9, 5 812,

In Greer v. Greer, the court succinetly stated the rule as follows:

The rule was long age anneunced by this court that in all instruments for the conveyance of lands the description must be so definite
and certain upon the face of the instrament itself, or in some other writing referred to, that the land can be identified with reasonable
certainty; otherwise, the instrament is void under the Statute of Frauds,

1915, W .2d B4R, 849 (10483,

Urban land is usually identified by Jot, block, and subdivision,

Nationad Land Act, ch. 29, 1 Stat, 464 (1796) (current version at 43 11.8.C. .52 (1986)).
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Id. s 2. Seealso 43 VR0 s 731774 (1586},

For example, the original 13 states as well as Kentucky, Tennessee, Maine, Vermont, and West Virginia were surveyed prior to
adoption of the National Land Act in 1796 and thus do not use the rectangular survey system, Dukeminier & Krier , supra note
11, at 660.

Fractions of leagues or lubors were also granted in some cases.

Tex. Nat Res, Code A s 21077 (Vernon [978),

Mosburg, supra note 20, s 2.11; Lange & Leopold, supra riote 9, s 820,
1d.

A conveyance isa presently opérative instrument which transfers ownership to an imerest in fand from the transferor to the transferce,
See, e.g., Leonavd v. Benford Lumber Co., 216 SIW. 382, 383 (19197,

The ofl & gas lease is also 2 conveyance. Sec infra note 94.

See, w.g., Tex. Prap. Code Ann. 5 5,021 (Vernon 1984), Some state statutes impose additional requirements such as seals, witnesses,
or acknowledgements.

See, e.g., Curry v, Curry, 370 $W.2d 208 (1934, Koppelmann v, Koppeloeann, 37-8.W 376 (1900;. See also Lange & Leopold,
supra note 9, 85 691-693,

Agnew v, Browner, 353 $.W.2A 688, 689 {Tex. Civ, App. - Bastiand 1977, writ refdmr.e 3 Sgitcovich v, Sgitcovich, 229 §W.
183, 185 (Tex. Cive App. - Galveston 1950, writ refd nre ) (holding that deeds-executed but never delivered by grantor were
ineffective 1o pass any title to vealty).

See infra part VIII(F).

Ragland v. Kelver, 221 $.W.2d 357, 359 (1949) (“The test ... is whether or not the grantor parted with )] dominjon and control
over the instrument-at the time he deliversd it to the third person, with intent at the very time of its delivery that it take cffect as a
conveyance.”); Vannorberg v. Anderson, 206 3.W.2d 217, 219 (1948) (holding that delivery is essential but may be presumed from
recordation). Sce also Lunge & Leopold, supra, note 9 s5 691-693; Mosburg, supra note 20, s 2,12,

Sce Mosburg, supra note 20,5 212, See also infra part X,
See infra part X(C).

Tex. Prob, Code Ann. s 37 (Vernen 1980-& Supp. 1994). Texas Probice Code section 38 governs the transfer of property of persons
dying intestate. Id. 5 38, A title examiner needs to be familiar with the probate code and the law of wills, intestacy, and cstate
administration of the state in which the property examined is located.

Texas recognizes Bmitations periods of 3, 5, 10, and 25 years, See Tex, Civ: Prac. & Rem. Code Ann, v5 16.021-16.037, subch, B,
Limitations of Real Property Actions {(Vernon 1986 & Supp. 1994). Scc id. s 16.024 (the 3 year stamie); id. 5 16.025 {the 5 year
statute}; id. s 16,026 (the 10 year starute); id. s5 16.027 & 16.028 (the two 23 year statwtes). See also Richard W. Hemingway, The
Law of Oil and Gas 55 3.4-3.5 (3 d ed . 1991} { limitations title 10 ofl and gas properties) [hereinafter Hemingway} Thomas K.
McElroy, Adverse Possession of Mineral Bstates, 11 Baylor L, Rev, 283 (19593,

See infia part IX(A) for definition of “original” or “initial™ opinions,

See, v.g., Okla. Stat. Ann. tit, 16 55 71-80 (West 1986) (A marketable record title might exist when a person holds under an unbroken
chain of title extending back at least 30 years, and nothing appears of record which divests such persor: of title). Texas does not
have such a statute: See-infra part X(B).
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See Mosburg, suprs note 20, app. at 150.
Resolution Trust Company.

All patents to Texas Jand emanate from Spanish or Mexican land grants or from grants by the Republic or State of Texas. See
generally Lange & Leopold, supra note 9, ss 158-139,

Kuntz , supra note 19, at 835, describes “public lands™ as follows:

Federal public lands comprise .. about 30 percent of the total land area of the 50 states. Most of this acreage is classified as “public
dornain:” lands that have never left feders! ownership ... The balance is generaily classificd as “acquired land:” land obtained by
the federal government by purchase, condemnation, gift or exchange.

Texas expressly provides that limitations provisions do not bar the vights of the state, all counties, and all school districts. Tex. Civ,
Prac. & Rem. Code A s 16,061 (Vemon 1986 & Supp. 1994). Thus, in the event of litigation involving tidle, one must show that
the state parted with title through anm appropriate grant of patent prior to commencement of the alleged adverse possession. See, ¢.g.,
Houston O Cao. v, Gove, 159 8.W, 924, 927 (Tew, Civ, App. -+ Galveston 1913, writ ref'd). See generally Deilas County Leves
riis, 2HT SOWL 301 (ex. Cive App, - Dallas 1926, no writ),

Improverment Dist, No. 6 v, C

Persons examining titie 1o Texas lands geanted by patent from the State of Texas after September 1, 1919, should be aware of the
Relinguishment Aet of 1919 Tex. Rev. Civ. Swt. Ann . arts. 5367-5379 (Vermon 1919) (repealed but recnacted verbatim in 1977
as Tex, Nan Res. Code Anness 5217132489 ( Vernon 1977 & Supp. 1994 ) ). The definitive article on the Texas Relinguishment
Act is AW, Walker, The Texas Relinguishiment Act, 1 Ol & Gas Inst. 245 (5:W. L egal Found, -- Matthow Bender 1949} . See also
Herd, Titde Opinions, supra note 20, at 291-97; Lange & Leopold, supra note 9, s 234,

See Lange & Leopold, supra note 9, ss 233 & 236 (discussing vacancies and vacancy litigation).

For general information regarding patents, see Mosburg, supra note 20, 58 2,02 & 2.04. For further general information regarding
patents to Texas tand, see Lange & Leopold, supra note 9, ss 155-159,

See infra note 190, See also Lowis G, Moshurg, I, Stamtes of Limiation wnd Title Exanvination, 13 Okla. L. Rev, 123, 16667
{1960

See Moshurg, supra note 20,'s 5.03. Sce also infra part X(A),

The attached appendix contains examples of chain of title diagrams. One diagram tracks surface ownership and mineral ownership,
while the other diagram tracks leaschold ownership, For other suggested methods of tracking chains of title, seo Lange & Leopold ,
supra note 9, 55 311-314,

When the configueation of the land being examined changes (i.c., parts of the tract are sold or adjoining tracts are acquired) during
the period covered by the examination, a set of plats showing these configuration changes, used in conjunction with the chain of
title diagram, can be very helpful.

These rights flow from the well-seftled role that when the mineral estate is severed from the surface estale, the mineral estate is
dominant, The surface estate is burdened with a servitude in favor of the mineral estate. See Texaco, Ine, v, Faris, 413 §,W .24 147,
149 {Tex, Civ. App. - Bl Paso 1967 weir refd naee )y Hunt O Co. v, Kerbaugh, 283 NW.2d 131, 133 (N.D. 1979),

Engene Kuntz describes the ol and gas lease as follows:

[The oil and gas lease is] both [a] conveyance and [a] contract.... [A} conveyance, because it is the instrument by which the mineral
owner conveys a right te an oil company 1o explore for and produce oil andigas.... [A] contract because the oil company accepts the
tight to explore and produce, burdened by certain express and implied promises;

The key to understanding [the] oil and gas lease ... is to remember that the lease is a business transaction. A mineral owner, who
generally lacks the capital or expertise to explore or develop, transfers those rights 10 an oil company [while reserving a royalty
interest tn production].... Both parties expect to make @ profit from the fransaction, and the lease ... sets out their bargain,

Kuntz , supra note 19, at'138-39.
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Abman v, Blake, TIZSW2d 117,718 (Tex. 19360,

This is the full bundle of rights that comprises "ownership” of the mineral estate, See Ahunun, 712 §.W . 2d @ 11&: Sehdintler v. Smith,
101 8.W.2d 343, 544 (Tex, 1937). Sec also Kramer, Conveying Mineral Interests, supra note 13; Mosburg, supra note 20, s 3.01.

tn economic terms, a royalty iiterest is a form of compensation used when value is speculative. It is a hedge against uncertainty,
See Homingway, supre note 78, s 2.5.

1d;

A preliminary, and often critical, question in the interpretation process is the question of what evidence is admissible in construing
the instroment. This inquiry involves application of the parol evidence rule and is beyond the scope of this Article, Generally, if
a court finds the instrument te be ambiguous, it will consider extrinsic evidence. Conversely, if @ court finds the instrument to be
unambiguous, itwill look only to the four comers of the instrument and use rules of construction to interpret the ambiguous language.

in the overwhelming majority of cases involving interpretation-of oil and gas conveyances, courts tend to find the instruments
unambiguous and refuse to heat extrinsic evidence. See infra part VIIT (C).

See Hemingway, supra note 78, s 2.7(A).

Howard R. Williams & Charles J. Meyers, Oil & Gas Law 5 304 ( Student Ed. 1985); Hemingway, supra note 78, s 2.7.
TI28,W.2d 117 (Tex. 1986),

i oar FI7-IR

Id. 80120, Although the deed seoms ambiguous, the parties stipulated that the deed was unambiguous and the court looked only
to the four comers of the instrument in construing it. By applying a rule of construction called the “greatest estate rule”, see infra
part VHI(D), the court found that 1/16 of the development rights passed umder the deed and therefore concluded that the grantee
received & 1/16 mincral intevest rather than a 1/16 royalty interest,

See supra note 96 and accompanying text.

See Altman, TE2 S.W.2d at 11819, Sec also Kramer, Conveying Mineral Interests, supra note 13; Lucke] v. White, $19 $.% .24
453,463 (Tex, 1991y Day & Co, Ine. v, Textand Peuoleun, Ine., 786 S.W.2d 667, 669 {Tex. 1990},

See Hemingway, supra note 78, s 2.7(G).

TETRW.2d 897 (Tex. 1986},

Id. at 393,

See Will (. Barhor, Duhig to Dare: Problems in Conveyancing of Fractionad Mineral Tngerests, {3 Sw, L1 320, 322-73 ¢ 1959Y,
671 5. W 2d 870 (Tex. 1983), overruled in part, Lucke! v, White, 219 8.W.2d 459 (Tex. 1991

Id, ar 87172,

Id. at §72-74.

See e.g. Tevis Herd, Deed Construction and the “Repugnant to the Grant” Doctrine, 21 Tex. Tech L. Rev, 635 (19907 ; Robert
Bledsoe & John Scott, The TenMost Regrertable Oil and Ges Declsions Bver Issued by the Texas Supreme Court -- and the “Winner”
-~ Based on 2 Survey, Bighth Annual Advanced Oil, Gas and Mineral Law Course, State Bar of Texas (1990} .

819 8.W.2d 459 (Tex. 1991
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1. ut 460-61. The granting clause conveyed a 1/32 royalty interest, while the “subject to” and *future lease” clauses referred to 1/4
of fease royalties. At the time of the deed, the property was subject to an oil and gas lease with a 1/8 royalty. Leases in effect at
the time of suit provided for 176 royalties. Id.

Alford, Luckel, and Jupitey 01 Ca. v, Snow, 819 S.W.2d 466 {Tex. 1991}, a companion case to Luckel, as well 83 numerons other

deed construction cases, are exhaustively treated in Bruce M. Kramer, The Sisyphean Task. of Interpreting Mineral Deeds snd
Leases; An Envyolopedia of Canoss of Construczion, 24 Tex. Tech 1. Rew. 1 (1993 ) {hereinafter Kramer, The Sisyphean Task].

See Karl Llewellyn, The Common Law Tradition, Deciding Appeals (1960) ; Edwin W. Patterson, The Interpratation and
Construction of Comracts, 64 Colurm. L. Rev. K33 (19645,

Courts are reluctant to admit extrinsic evidence in cases ivolving interpretation of writien instruments. In Texas, admissibility
depends on whether the court finds the deed ambiguous or unambiguous. In an-everwhelming majority of cases, courts have found
the language o be unambiguous. Sce, e.g., Black v. Shell Oil Co.. 397 S W.2d 877, 887 (Tex. Civ, App. - Texarkane 19653, writ
ref'd nee); Chandler v, Hardt, 467 §OW .24 628, 634 {Tex. Civ. App. - Tyler 1971 writref'd nee )

This Article only scratches the sueface regarding the interpretation process and the use of rules of construction. See Kramer , The
Sisyphean Task, supra note 20, Mosburg, supra note 28,5 3.06.

See K ramer, The Sisyphean Task; supra note 20, at 124,

See 64 Richard R. Powsll, The Law of Real Property P 899[3] (1994).

Kramer, The Sisyphean Task, sapra note 20, at 6; s ce supra note 119,

See generally Kramer, The Sisyphean Task, supra note 20.

TP S W24 89 {Tex, 19861

Alford v. Krum may be characterized as an extreme apphcation of the “in sequence rule.”
TI2RW2d 117 (Tex, 1986),

See Kramer, The Sisyphean Task, supra note 20, at §4-100, 103-05. Professor Krameor lists and attempts to define a number of
additional canons of construction in his article.

Southland Royatty Co. v. Pan Am. Petroleim Corp, 378 8024 50, 38 (Tex. 1964 (Celvert, J., concursing).

Kramer, The Sisypbean Task, supra note 20, at 129: Early in his article, Professor Kramer analogizes his task of rationalizing Texas
Jurisprudence in the area of judicial interpretation w the task of Sisyphus, a character from Homer's Odyssey, who was condemned
in Hell to roll a large boulderto the top of a steep hill. Each time Sisyphus got the boulder to the top of the hill, it rolled over the erest
and down the other side. Professor Kramer summarized the resuls-of his attempt to “rationalize the myriad canons of construction
that have beer nsed and abused in Texas case faw” as follows:

To continue the Sisyphean analogy, the boulder has been pushed to the top of the hill several times, only to become dislodged
and roli back vver me on its headleng journey back down the hillside. T hope, that by exposing the difficulties encountered in the
jurisprudence of deed interpretation, to hive others join me in the task. of pushiny the boulder until it comes to rest atthe top af the hill.
id. at 128, n.391,

1d. at 128,
See Mosburg, supra note 28, 5 3.06; supra part IV(A) & IV(B); infra part X,
135 Tox, 503,144 W2 878 (Tex, 19401,

In contrast to rules of construction, which courts may apply in thelr discretion, rules of Jaw are mandatory if applicable. The court
clearly intended the Duhig rule to be a rule of law. Id, ar 280,
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Hemingway , supra note 78, 5 3.2 at 128,

See Acomn O Corp. v, Wilsen, 471 NW2d 470 (N.D. 1991}, Acomia contains & good staternent of the Duhig Rule. The Acoma
court applied the rule even though the deed did not contain a reservation,

See Hill v. Giltlam. 682 8.W.2d 737, 739 (Ark. 1985}, In a warranty deed; the grantor warrants that he hes title, while in a quitclaimy
deed the grantor does not warrant anything. He merely conveys whatever interest, if any, that he has, While Duhig does not apply to
conveyances by quitclaim deed, itapparently does apply to conveyances by speeial warranty deed - a deed under which the grantor
makes only Hmited warranties. See Blarton v, Bruce, 688 S.W.2d 908, 911-14 (Tex. Civ, App. - Eastland 19%3, writ refd nre b

157 Tex, dU3, 410, 3035, W.2d 341, 346 (1957},
See Hermingwny , supra note 78, s 7.8 at 407-08,

Lange & Leopold , supra note 9, the four volime work: frequently cited in this Article, is the most comprehensive attempt within
a single-work to degl with potential title problems that right avise in Texas, Even this massive treatise falls far short of answering
all potential title questions arising during th course of a title examination,

See, e.g., Grossman v. Jones, 157 S.W.2d 448, 451 (Tex. Civ. App. - Sanr Antonio 1941 writ ref'd woo.m ).

See, e.g., Best Inv. Co. v Parkhill, 429 SW.2d 5310334 (Tex. Civ. App. - Corpus Christd 1968, writ disn'd w.o.j ) Any deed,
contract, judgmen:, or other instrument which purports to convey an interest in or make any charge upon land, the invalidity of
which would require proof, clouds the owner's title, See also Angus E. MeSwain, Westhand 08 Development Corp. v, Gulf Gil;
Neww Uncertaintios as 10 Scope of Title Search, 35 Baylor L. Rev. 629 (1983),

A primary torm is “the period of time during which a lease may be keptalive by a lessee even though there is no production in
paying quantities by virtue of drilling operations on the Jeased land or the payment of rentals,” and a secondary term is the period
aftér the primary term expires where the Jease is continued by operation of the “thereafier” clause. Howard R, Williams & Charles
J. Meyers, Manual of Oil and Gas Teoms Annowted 189, 225 (1957).

if the leass is in its primary term, the cloud ean be removed by evidence of expiration of the lease, such as by non-production and non-
paymen: of delay rentals. After the primary rerm of the unreleased lease expires, the cloud can possibly be removed through physical
inspsction of the property and a recordable “Affidavit of Non:Production.” Someone familiar with operations on the property should
execute the affidavit, and if the fease lins a pooling clause, the affidavit should cover afl lands which might conceivably have been
povled with lands covered by the unréleased lease, See Mosburg, supra note 20, 55 5.03 & 5.07(b).

See id. s 3.07(d).
Seeid, s 5.07a).

See Tex. Prob, Code Ann. 5.3 (Vemon 1980 & Supp. 1994). “Probate” is semetimes narrowly defined as the judicial process of
proving a will, Modern-usage gives the term broader meaning to include all judicis] activity related to winding up a decedent’s
affairs; whether the decedent died testdate or intestate. For example, Chapter T of the Texas Probate Code covers intestate succession.
This Article uses the term “probate” in the broader sense,

See, e.g., Tex, Prob; Code Awn, s 48(a) (Vernon 1980) (Proceedings to Declare Heirship). If a person dies intestate, the court,
pursuant to statute, may determine who the decedent’s heirs are as well as their respective shares and interests under Texas faw.

See Tex. Prob. Code Ann. 55 37-38 (Vernon 1980 & Supp. 1994). See also Mosburg, supta note 20, 5 5.06(d); Lange & Leopold,
supra note 9, ss 1021-1025. At the other extreme, an action to quiet title may be required to set the record straight. See infra pote
194 and accompanying text,

Numerous Probate Code provisions may impact these deferminations. Thus, a title examiner must have broad knowledge of prebate

matters.

Z
.
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APPENDIX 52



PETROLEUM LAND TITLES TITLE EXAMINATION & TITLE OPINIONS, 48 Bayvlor L. Rev. 1007

131

156

(A
|

o
o0

159
160
161
162
163

164

167

For example, the title examiner may have to determine that the principal was alive at the time the agent executed the instrument.
Notably, the power 1o soil does not include the power to execute oil and gas leases. See Bean v. Bean, 79 §,W.24 652, 654 (Tex,
Ciy, App. - Texarkana 1933, writ reld).

See infra part VII(E). Title standards such as those currently in effect in Oklahoma and those proposed in Texas, as well as local
statutes, establish certain presumptions regarding capacity.

1d. The title standerds referred to in nute 166, infra, also create certain presumptions regarding identity. See also Mosburg, supra
note 20,5 5.03(d).

The Title-Standards referred to in note 166, infra, also create presumptions regarding spouses.

See, eg., Pralvie Ol & Gas Co, v Allen, 2 F.2d 566, 373 (8th Cir, 1924); Hemingway, supra note 78, 5 5.2 (A-D). Section 5.2(C) of
Hemingway discusses the “Open Mine Doctrine,” which is an exception to the general rule regarding allocation of interests between
the life tenant and remaindermen.

See, e.g., Rio Bravo O Co. v. Weed, 30 S W.2d HIS0. 1084 (19327, cert. denied, 288 U8, 603 (19333 Cox v. Campbell, 143
5.W.2d 361, 362 (1940), See also Lange & Leopold, supra note 9, ss 371-347.

Many states, including Texas, now have statutes making the public record prima facie evidence of execution and delivery. Tex.
Prop, Code Ann, s 3.021 (Vernon 1984). Sce also Hunter v. Moshack, 473 S.W.2d 155, 157 (Tex. Civ, App, « Tyler 1971, writ ref'd
nre.) (filing of deed for recordation establishes a rebuttable presumption of deliverv), Austin Lake Estates Recreation Club, Ine,
V. Gilliarm, $93 5.W .24 343, 347-48 (Tex, Civ, App. -~ Austin 1973, writ ref'd nr.e ) (recording 4 deed results in a4 presumption
that the grantor intended to effect a conveyance, and no further act of delivery is required); Sorsby v. Srare, 624 $.W.2d 227, 234
{Tex.Civ.App —~ Houstor {181 Dist] 1981, no writ) (recording a deed is prima facie evidence of granice's adeéptance). See also
Mosburg, supra note 20, s 5.05.

Interim results of a survey dated October 19, 1989, conducted by the Joint American Bar Association/Oklahoma Bar Association/
Oklahoma City University Title Examipation Standards Resource Center Project, show that the following 26 states have adopted
title examination standards: Colorado, Connecticut, Florida, Georgia, Idaho, linois, Tows, Kansas, Maine, Michigan, Minncsota,
Misgsouri, Montana, Nebraska, New Hampshire, New Mexico, New York, North Dekota, Ohio, Oklahoma, Rhode Island, South
Dakota, Utah, Washington, Wisconsin, and Wyoming,

Lewis M. Simes & Clarence B, Taylor , Model Title Standards , 1 (1960) [hercinafior Simes & Taylor] .

1d, ut 6.

Id, at 3. See also Rehler, supra note 29,

Compare the Proposad Texas Title Standards, infra note 166, with the Oklahoma Title Standards, infra note 164,
Simes & Taylor, supra note 159, at 3-4,

16 Okla. Stat. Aon . tit, 16, ch. 1-(West 1986 & Supp. 1994), In addition topublication in the Oklahoma Statutes, the real property
section of the Oklahoma Bar Association publishes the Oklahoma Title Standards annually. These standards are widely disseminated
and extensively used by Oklahoma practitioners.

fnowles v. Frooman. 639 P.2d 332, $38 {Okla, 1982

The Proposed Texas Title Standards have not been offictally published. The {atest draft furnished this writer was a discussion draft
dated April 6, 1994, Al references in this Article to the “Proposed Texas Title Standards” or to specific Texas title standards are
to the standards set forth in the the April 6, 1994, discussion draft. To trace the evolution of the proposed Texas Title Standards
compare the standards set forth in the discusion draft dated April 6, 1994, with those set forth in the concept draft dated March 1,
1991, appended to Rehler, Proposed Title Examination Standards for Texas, supra note 161,

The following excerpts from Simes & Taylor , supra note 159, at 1-3, illustrate the desirability of title standards:

e
e
)
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Perhaps there is no greater delusion current among inexpericnced conveyancers than that land titles are cither wholly good or wholly
bad, and that the determinination of the person whe has the title is merely a mathematical process of applying unambiguous rules of
law to the abstract of the reeord. Yet the experienced conveyancer knows that the process of determining the marketability of a title
s much more like determining whether, under all the fucts, a man has a cause of action for negligence, than it is like the calenlation
of the amount of income tax a person owes on a given date,

No record, or abstract of the record, gives all the facts from which marketability must be determined.... If the practice of conveyancers
is not uniform, the tendency always is for the standards of the overmeticulous conveyancer to determine the: standards of all
conveyaneers.... Thus, uniform tie standurds have great remedial value because they crystallize the practices of conveyaneers; and
instead of being rercly the recognized practices of individuals in 2 profession, they become also the recognized conclusions of the
organized profession itself,

See Herd, Title Opinions, supra note 20, at 298,

These are-title opinions of general application, There are numerous other types of title opinions which are more limited in sCOpe
and application and are beyond the scope of this Article. The most commonly encountered of these other title opintons inclide: (1)
purchase opinions -~ rendered when onie or more production owners sell their interests and (2) mortgage opinions - rendered when
lenders toxn money secured by production. Title opinions can be either broad or quite limited. See John L. Beckham & Charlotte
Parker, Title Examination/Opinions, Gil, Gas and Mineral Law for Lawyers and Legal Assistants, Professional Development
Progrars, State Bar of Texas {1990) [hereinafter Beckham]. Sce also Mosburg, supra note 20, s-4.05.

“Division order meuns an agreement signed by the payee directing the distribution of proceeds from the sale of oil, gas, casinghead
gus, or vther related hydrocarbons. The order directs and authorizes the payor to ke payment for the products taken in accordance
with the division order.” Tex. Wat, Res. Code Ann. s 9L401(3) (Vernon 1991) (defining “Division Order™. In other words, a
division erder is a special type of contract which is revocable ar will by cither party. As a general rule, division orders, even if
erroneous, ave binding on the partics untif revoked or terminated. See Exxan Corp, v, Middigton, 613 8.W.2d 240, 230 (Tex, J98T,
However, when gn operator benefits from the underpayment of royalty, the underpaid owners can recover for underpayments prior
o revocation. See Gavenda v, Swaws Foorgy, Ine., 708 5. W.2d 690, 691-92 (Tex. 1986). See also Hemingway, supra note 78,5 7.5.
For information relating to title atomeys’ potential liability for errors of omissions in division order tite opinions, see infra notes
172-180 and accompanying wxt:

Sce appendices; Mosburg; supra note 20, s 405,

703 5.W.24 690 (Tex. 1986).

id. at 690491,

Id.

1d.

Td. The opinion erroneousty conchided that the Gavendas were entitled to a 1/16 royalty interest rather than a 172 royalty interost.
1d.

Id.

Id.

Id. at 693,

In view of the attorney's exposure to malpractice lability, the attomey should never sacrifice aceuracy for readability, However, the
two are not mutually exclusive, and a well-erafted title opinion can accomplish both objectives.

See Mosbutg, supra note 20, s 4.05; Herd, Title Opinions, supra note 20, at 314-15; Beckham, supra note 169, at 20.
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The curative process and stand-up title oxaminations aré the two areas which usually call for the greatest degree of teamwork and
interaction between the attorney and the landman, Sec supra scction V{b).

See Mosburg, supra note 20,5 5.01,

See Mosburg, supra note 20, 5 5,02, Including Appendix Five, Sample Curative Instruments.
See supra, parts ITV(A) & IV(B).

See Mosburg, supranote 20, s 5.03.

1Id. 5 5.03; including Appendix Five, Sample Curative Instruments, contaiiting a number of curative affidavit forms. See also J.E.
Relder, Improving Musketnbility of Real Property in Texas: Affidavits, Recitals and the Evidentiary Effect of Reconding, 49 Tex.
Lo Rev. 747, 749 (1871); Moses, The AAPL Guide for Landmen at 64 (Revised Ed.. 1980},

See Mosburg, supra note 20, s 5.04{a),

Texas has a 3 year, 4 5 year, & 10 year, and two 25 year statutes 6f Himitations, See supta, nete 78; Harold F, Thurow, Trespass to
Try Title , (Butterworth Legal Pubtishers 1988); Chs. 13-18 (discussing elements that must be pleaded and proved to obtain title
under the Texas Hmitations statutes),

See generally Mosburg, supra note 20, § 5,04(b) Some writers have criticized marketsble tide acts. See, e.g., Shirley N, Jones,
Constitational and Practical Problems in Legislation to Terminate Non-Productive Mineral Interests. 3 Miss, C. L. Rev. 175, 191
(1983) (Marketable title acts do not relieve mineral interest problems. In tact, thay have the potential to create additional problems.).

See JE. Rehler, Proposed Marketable Act and Title Examination Standards for Texas, Advanced Oil; Gas and Minerals Course,
Professional Development Program, State Bar of Texas ( September 1990 ) , Texas does not have a marketable title act, but such
anact was proposed in the early 1990s, Oldahoma, Kansas and séveral othier states have such acts. See 16 Okda. Swt. Aon .t 16,
TE-86 (West 1986 Kan. S wi, Ann . sy 583401 1o 583474 {19833,

The “root of titie” is the conveyance or other title transaction under which the record title owner claims title, The specified time
period varies from 25 o 40 years under most marketable ttle acts,

Sce Lange & Leopold, suprd note 9, s 1091 ¢ recogaizing other Texas actions that may be brought to resolve title disputes including
trespass, stander of title, and declaratory judgment),

Seg Eltison v, Butler, 443 S:W.2d 886 {Tex. Civ. App. - Compiss Christi 1969, no writ), This court concluded that the appeliants
failed to prove title or show possession which made this a trespass 10 try title case rather than an equitable proceeding to remove a
cloud from title. Td, at 889. See also Bibby v, Presion, 535 $.W.2d £98. 907 (Tex. Civ. App. - Tyler 1977, no writ) (“The prifmary
requisite ina suit toquict title is that the plaintiff must prove, and thereby recover on, the strength of his title and not on the weakness
or invalidity of his adversary’s title™).

Tex. Prap. Code Ann. ss 22601 and 22.002 (Vernon 1984), Trespasa totry title is 2 formal action which etmanates from the laws
of the Republic of Texas and has its origins in Spanish Law.

16,5 22601, See also Hill v. Preston, 34 $.W.2d 780, 787 (Tex. 193 1) {The remedy of trespass to try title is given in all cases whore
right o title or interest and possession of land may-be fuvolved,); City of Bl Paso v, Long, 209 SW.2d 950, 954 (Tex. Civ. App.
~ El Paso 1947, weit vefdnre ). See generally Losino v, Crawford Packing Co., 169 8.W.2d 233 (Tex. Civ. App s Galvesion
1943}, affd, 175 $.W .24 410 (Trespass to fry title 45 the only formal action known to Texas civil law.),

Tex, R, Civ, P. 783,
See Lange & Leopold, supra note 9, s 1093 and vases cited therein,

In a real opinion, addresses of all intercst-owners would be included, As & matter of industry practice, interests are carried out to
seven decimal places.
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