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STATEMENT OF THE CASE

On May 19, 2011, the Wood County Grand Jury returned a true-bill indictment against

Defendant-Appellee, Terrence Brown ("Brown"), charging him with Aggravated Possession of

Drugs, in violation of R.C. 2925.11(A) and (C)(1)(d), a felony of the second degree. Record of

Trial Proceedings ("RTP") #2.

On February 21 and 22, 2012, Brown filed two motions to suppress, which were identical

in all respects save one: the first motion had not been signed by counsel, but the second motion

had been signed by counsel. See RTP #40 (without signature), #41 (with signature).

On June 14, 2012, the trial court held an evidentiary hearing on those motions. RTP #50;

See RTP #48.

On June 20, 2012, the trial court journalized its decision, denying the motion(s) to

suppress. RTP #52.

Subsequently, on September 14, 2012, Brown tendered a no-contest plea to an amended

charge of Aggravated Possession of Drugs, in violation of R.C. 2925.11(A) and (C)(1)(c), a

felony of the second degree. RTP #59. And, on November 26, 2012, the trial court sentenced

Brown to a mandatory three-year prison term. RTP #62, #85.

Brown timely appealed to the Sixth District Court of Appeals, challenging the trial

court's denial of his motion(s) to suppress. RTP #71-73. On December 6, 2013, the appellate

court joumalized its decision and judgment in favor of Brown. State v. Brown, 6th Dist. Wood

No. WD-12-070, 2013-Ohio-5351, 4 N.E.2d 452; Record of Appellate Proceedings ("RAP")

#25.

Plaintiff-Appellant, the State of Ohio, timely appealed that decision to this Court. And,

on April 23, 2014, this Court accepted the State's appeal.



STATEMENT OF FACTS

1. Brown's Motion(s) to Suppress.

Brown's motions to suppress (RTP #40, #41) challenged the constitutional propriety of

the stop and arrest in the case as follows:

The Defendant contends that Traffic Patrol Officer Kelly Clark did not have the
constitutionally requisite reasonable suspicion to justify the initial stop of the
Defendant as no traffic violation occurred. Furthermore, officers of the Lake
Township Police Department lacked probable cause to justify Defendant's
subsequent arrest. RTP #40, p. 3; RTP #41, p. 3.

Neither motion argued that the traffic stop was made in violation of R.C. 4513.39. See

generally RTP #40, #41. And while both motions invoked the Fourth Amendment to the United

States Constitution and Article 1, Section 14 of the Ohio Constitution (See RTP #40, p. 1; RTP

#41, p.1), neither motion argued that Article 1, Section 14 of the Ohio Constitution provided

greater protection than the Fourth Amendment to the United States Constitution. See generally

RTP #40, #41.

On June 14, 2012, the trial court held a suppression hearing. At the outset of that

hearing, Brown's counsel limited his challenge to a single issue, namely: whether Officer Clark

had had reasonable-and-articulable suspicion otherwise necessary to initiate a traffic stop.

Transcript of Proceedings ("TP"), pp. 4, 5. The State, therefore, restricted its proof to that issue

(See TP, p. 6), and the following proof was adduced at that hearing.

Officer Clark worked for the Lake Township Police Department. TP, p. 6. On March 16,

2011, Officer Clark was sitting stationary on 1-280 watching traffic. TP, pp. 7-8. Officer Clark

exited the crossover and entered traffic to watch another vehicle. TP, pp. 8, 25. She then saw

Brown's vehicle commit a"marked lanes" violation. TP, pp. 9, 12; See TP, p. 44. Specifically,

Officer Clark testified that she saw Brown's passenger-side tires cross the white edge line while

2



he was negotiating a curve in the road. Id.; See TP, pp. 47, 51-52. His tires were over the edge

line for approximately 100 feet of travel. Id. As a result, Officer Clark initiated a traffic stop on

1-280 and identified Brown as the driver. TP, pp. 9-10.

On June 20, 2012, the trial court journalized its decision, in which it denied Brown's

motion(s) to suppress. RTP #52. Therein, the trial court did not consider or determine if Officer

Clark had made an extraterritorial stop in violation of R.C. 4513.39. See generally RTP #52.

Likewise, the trial court did not consider or determine if Article 1, Section 14 of the Ohio

Constitution afforded any greater protection than the Fourth Amendment to the United States

Constitution. See generally Id.

II. Brown's Appeal.

On appeal, Brown asserted for the first time that Officer Clark had made an

extraterritorial stop in violation of R.C. 4513.39. See RAP #19, pp. 9-12 (Second Assignment of

Error). But Brown never asserted that Article I, Section 14 of the Ohio Constitution provided

greater protection than the Fourth Amendment to the United States Constitution. See generally

RAP #19, pp. 13-21 (Third Assigrunent of Error).

In its merit brief (RAP #22), therefore, the State never refuted the notion that Article I,

Section 14 of the Ohio Constitution provided greater protection than the Fourth Amendment to

the United States Constitution; rather, it proceeded under precepts of well-established law that

the constitutional protections were coextensive. See generally RAP #22, pp. 5-9 (Response to

Second and Third Assignments of Error).

In its decision and judgment, the Sixth District Court of Appeals took a different

approach, sua sponte. See State v. Brown, 6th Dist. Wood No. WD-12-070, 2013-Ohio-5351, 4

N.E.2d 452, ¶ 15-20 (RAP #25). It determined that Officer Clark's extraterritorial stop, which



violated R.C. 4513.39(A), did not violate the Fourth Amendment to the United States

Constitution. Id., ¶ 15. But the appellate court also ruled, sua sponte, (1) that Article I, Section

14 of the Ohio Constitution provided greater protection than the Fourth Amendment to the

United States Constitution (see Id., ¶ 15, 20), and (2) that Officer Clark's extraterritorial stop,

which violated R.C. 4513.39, also violated Article I, Section 14 of the Ohio Constitution (Id., ¶

20). The appellate court, therefore, concluded that the trial court should have invoked the

exclusionary rule and suppressed the fruits of the traffic stop. Id., ¶22.

4



ARGUMENT

PROPOSITION OF LAW: A violation of R.C. 4513.39 does not rise to the level of a
constitutional violation under Article I, Section 14 of the Ohio Constitution or the Fourth
Amendment to the United States Constitution; therefore, the exclusionary rule cannot be
invoked to suppress the fruits of any such statutory violation.

1. Introduction

Foundational shifts in the judicial approach to a well-settled Constitutional issue happen

rarely and with great caution. Indeed, policy changes, as they relate to the interpretation of the

Ohio Constitution, affect every corner of this State. And these policy changes have long-lasting

repercussions-not only for the specific issue raised but also for many allied issues, whether

foreseen at that time or not. Traditionally, such a drastic policy change is within the strict

province of this Court, as the ultimate arbiter of the Ohio Constitution. Yet the Sixth District

Court of Appeals cloaked itself with the mantle of an umpire of the fundamental law in Ohio and

bestowed a state constitutional protection heretofore never ascribed by any court-at any level-

in Ohio.

The issue that the Sixth District seized upon is of great constitutional significance, to wit:

a violation of the jurisdictional statute for township police officers triggers a violation of the

Ohio Constitution. That decision encroaches on legislative powers, in that the Ohio General

Assembly chose to not provide a statutory remedy for a violation of that statute; the Sixth

District, however, crafted its own remedy and clothed it in constitutional garb. In doing so, the

appellate court trumped a strong line of precedent from this Court and other appellate courts.

And that rationale has already gained momentum beyond the Sixth District.

5



A. State v. Brown, 6t" Dist. Wood No. WD-12-070, 2013-Ohio-5351, 4 N.E.3d 452.

There are a number of reasons why State v. Brown is unique and of great constitutional

importance to the law of Ohio. As stated in the facts, this case stems from a traffic stop by a

Lake Township police officer of Brown on 1-280 for a "marked laiies" violation. That traffic

stop lead to the discovery and seizure of drugs in Brown's car. After police discovered those

drugs, they arrested Brown for a felony drug-abuse offense. State v. Brown, 6th Dist. Wood No.

WD-12-070, 2013-Ohio-5351, 4 N.E.2d 452, ¶ 1, 4-5.

After reviewing the applicable case law, the Sixth District held that Officer Clark's traffic

stop violated R.C. 4513.39(A), as set forth in State v. Holbert, 38 Ohio St.2d 113, 311 N.E.2d 22,

67 0.0.2d 1 11 (107d). The Six+b Tlio+rin+ ri ,+orl +1-+ «f+ll,^ ' +.,+„+,...., 1+_. .c_m t_d_ ___
^la LtJLa1v{. 1 vl.l^lA L11uL ELJ1 ere 1s llV r.^LQ.LLLLVl y p^i11C{^1Ly 1V1 ViU1Q.LlUI1

of the jurisdictional statute." State v. Brown, 6th Dist. Wood No. WD-12-070, 2013-Ohio-5351,

4 N.E.2d 452, ¶ 12. The Sixth District then held that that statutory violation did not violate the

Fourth Amendment to the United States Constitution. Id., at ¶ 13-17. It was after that, however,

that the Sixth District fashioned a remedy found nowhere in Ohio's rich constitutional history.

The Sixth District stated the following:

Today, however, we conclude that we must respond to the assignment of error
raised by a defendant in an extraterritorial stop case by addressing the specific
constitutional violation alleged. The violation of the United States Constitution
and the violation of the Ohio Constitution are separate issues which require the
application of two separate rules of law as set forth in Atwater and Brown: A stop,
even if in violation of state law, is not unreasonable under the Fourth Amendment
to the United States Constitution if the stop was based on probable cause.
Atwater. However, a stop made in violation of state law is reasonable under
Article I, Section 14, of the Ohio Constitution only when probable cause to make
the stop exists and the government's interests in allowing unauthorized officers to
make this type of stop outweighs the intrusion upon individual privacy. Brown.

Upon a review of the evidence and the law, we find that there was no violation of
the Fourth Amendment in this case because the township officer had probable
cause to initiate the stop. Nonetlleless, the drugs seized as a result of the stop

6



should have been excluded from evidence because the stop was unreasonable
under Article I, Section 14, of the Ohio Constitution. It is undisputed that the
township ofticer violated R.C. 4513.39 by making the extraterritorial stop on an
interstate highway for a marked lane violation, which is specified in R.C.
4513.39(A) as being within the exclusive jurisdiction of the state highway patrol,
sheriffs, and sheriff deputies. Further, no extenuating circumstances were
presented to justify an extraterritorial stop by township police officers for this
type of traffic violation. Therefore, we find the extraterritorial stop was
unreasonable under the Ohio Constitution.

Id., ¶ 19-20.

That is a wholesale departure from Ohio's constitutional jurisprudence. More troubling

is that the Sixth District's bif-urcated. constitutional approach is now receiving traction outside the

Sixth District, making it an issue that has statewide implications. See e.g. Cleveland v. Persaud,

Cleveland Mun. Ct. No. 2013 TRC 042481, 2014 Ohio Misc. LEXIS 10, 6 N.E.3d 701, 706-707.

This trend needs to come to an abrupt end.

II. Lower courts must follow this Court's holding in State v. Robinette III, and
harmonize Article I, Section 14 of the Ohio Constitution with the Fourth
Amendment to the United States Constitution.

The Fourth Amendment to the United States Constitution and Article I, Section 14 of the

Ohio Constitution are nearly identical. Indeed, this Court said as much in State v. Robinette, 80

Ohio St.3d 234, fn. 2, 1997-Ohio-343, 685 N.E.2d 762. The Fourth Amendment to the United

States Constitution provides as follows: "The right of the people to be secure in their persons,

houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and

no Warrants shall issue, but upon probable cause, supported by oath or affirmation, and

particularly describing the place to be searched, and the persons or things to be seized."

Likewise, Article I, Section 14 of the Ohio Constitution states the following: "The right of the

people to be secure in their persons, houses, papers, and possessions, against unreasonable

searches and seizures shall not be violated; and no warrant shall issue, but upon probable cause,
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supported by oath or affirmation, particularly describing the place to be searched, and the person

and things to be seized."

In Robinette III, this Court concluded that "case law indicates that, consistent with

Robinette II, we should harmonize our interpretation of Section 14, Article I of the Ohio

Constitution with the Fourth Amendment, unless there are persuasive reasons to find otherwise."

State v. Robinette, 80 Ohio St.3d 234, 239, 1997-Ohio-343, 685 N.E.2d 762.

Indeed, after this Court's pronouncement in Robinette III, this Court reinforced the

soundness and applicability of that holding on several occasions. See e.g. State v. Kinney, 83

Ohio St.3d 85, 87, 1998-Ohio-425, 698 N.E.2d 49; State v. Orr, 91 Ohio St.3d 389, 391, 2001-

Ohio-50, 745 N.E.2d 1036; State v. Murrell, 94 Ohio St. 3d 489, 493-494, 2002-Ohio-1483, 764

N.E.2d 986; State v. Jordan, 104 Ohio St.3d 21, 2004-Ohio-6085, 817 N.E.2d 864, ¶ 55; State v.

Buzzard, 112 Oliio St.3d 451, 2007-Ohio-373, 860 N.E.2d 1006, ¶ 13, fn. 2; State v. Smith, 124

Ohio St.3d 163, 2009- Ohio-6426, 920 N.E.2d 949, ¶ 10, fn. 1. And even when this Court

departed somewhat from that standard in State v. Brown, 99 Ohio St.3d 323, 325, 327, 2003-

Ohio-3931, 792 N.E.2d 175, as it related to misdemeanor arrestsl, this Court quickly limited that

case to just that scenario in State v. Jordan, 104 Ohio St.3d 21, 35, 2004-Ohio-6085, 817 N.E.2d

864. Accord Bodager v. Campbell, 4th Dist. Pike No. 12CA828, 2013-Ohio-4650, ¶ 36-37.

The Sixth District, however, departed drastically from the holding in Robinette III (and

its progeny) when it imposed differing constitutional standards for the United States Constitution

and the Ohio Constitution. State v. Brown, 6th Dist. Wood No. WD-12-070, 2013-Ohio-5351, 4

N.E.2d 452, ¶ 19-20. In doing so, the Sixth District never acknowledged Robinette III or its

° In doing so, this Court overruled its previous decision in State v. Jones, 88 Ohio St.3d
430, 435-437, 2000-Ohio-374, 727 N.E.2d 886.
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seminal principle of harmonizing Article I, Section 14 of the Ohio Constitution with the Fourth

Amendment to the United States Constitution.

Contrary to Robinette III and its progeny, the Sixth District provided no compelling

reasons for having concluded that Article I, Section 14 of the Ohio Constitution provides greater

protection than the Fourth Ainendment to the United States Constitution in this matter. In fact,

the Sixth District's decision in this case did not simply fail to harmonize the two Constitutions-

it created an outright conflict.

The Sixth District should have followed Virginia v. Moore, 553 U.S. 164, 128 S.Ct. 1598,

170 L.Ed.2d 559 (2008), where the Supreme Court of the United States reaffirmed a long-held

constitutional maxim: "[w]hen an officer has probable cause to believe a person has committed

even a minor crime in his presence, the balancing of private and public interests is not in doubt.

The arrest is constitutionally permissible." Id., 171. One year later, in State v. Jones, 121 Ohio

St.3d 103, 2009-Ohio-316, 902 N.E.2d 464, this Court embraced the constitutional rationale set

forth in Virginia v. Moore. In Jones, this Court ruled that the United States Supreme Court's

ruling in Virginia v. Moore, "removed any room for finding that a violation of a state statute,

such as R.C. 2935.03 [a jurisdictional statute], in and of itself, could give rise to a Fourth

Amendment violation and result in suppression of the evidence." Jones, ¶15. And the Jones

Court expressly rejected Mr. Jones's invitation to adopt a balancing test in cases involving

extraterritorial stops:

Likewise, we must reject appellee's entreaties that we develop a balancing test for
determining when to impose a suitable sanction for a law-enforcement officer's
violation of the territorial limits on arrest powers. Generally, establishing a
remedy for a violation of a statute remains in the province of the General
Assembly, not the Supreme Court.

Id., ¶ 22.
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By refusing to follow Virginia v. Moore and State v. Jones, the Sixth District did not

simply fail to harmonize Article I, Section 14 of the Ohio Constitution with the Fourth

Amendment to the United States Constitution. Instead, it imposed its own new constitutional

regime, sua sponte, and created a constitutional conflict where none had otherwise existed.

III. It is improper for a court to raise a mere statutory violation to a constitutional
violation.

Almost thirty years ago, this Court settled the question of whether statutory violations

could still result in the invocation of the exclusionary rule. In State v. Wilmoth, 22 Ohio St.3d

251, 262, 490 N.E.2d 1236, 22 O.B.R. 427 (1986), citing Kettering v. Hollen, 64 Ohio St. 2d

232, 234-235, 41 N.E.2d 598, 18 0.O.3d 435 ( 1980), this Court said the following:

"The exclusionary rule has been applied by this court to violations of a
constitutional nature only. In State v. Myers (1971), 26 Ohio St. 2d 190, 196 [55
0.O.2d 447], this court enunciated the policy that the exclusionary rule would not
be applied to statutory violations falling short of constitutional violations, absent a
legislative mandate requiring the application of the exclusionary rule. In State v.
Downs (1977), 51 Ohio St. 2d 47, 63-64 [5 0.O.3d 30], the violation of Crim. R.
41 with respect to the return of a search warrant was described as non-
constitutional in magnitude and the exclusionary rule was not applied. Also, in
State v. Davis (1978), 56 Ohio St. 2d 51 [10 0.O.3d 87], it was held that
fingerprint evidence obtained in violation of a statute does not have to be
excluded.

"It is clear from these cases that the exclusionary rule will not ordinarily be
applied to evidence which is the product of police conduct violative of state law
but not violative of constitutional rights."

That law and logic is still almost universally accepted today. In fact, in light of this

precedent, this Court has held that "technical violations do not rise to the level of constitutional

error." State v. Craig, 110 Ohio St.3d 306, 312, 2006-Ohio-4571, 853 N.E.2d 621.

Yet, in this case, the Sixth District departed wholesale from the premise that statutory

violations of jurisdictional statutes do not per se create a violation of the Ohio Constitution.

State v. Brown, 6th Dist. Wood No. WD-12-070, 2013-Ohio-5351, 4 N.E.2d 452, ¶ 19-20. The

10



Sixth District's deviation has already been recognized and applied outside the confines of

Northwest Ohio. See e.g. Cleveland v. Persaud, Cleveland Mun. Ct. No. 2013 TRC 042481,

2014 Ohio Misc. LEXIS 10, 6 N.E.3d 701, 706-707. A statewide problem is brewing.

Wile it is appropriate for courts to engage in judicial review, which finds its origins with

John Marshall during the formative era of American jurisprudence (See Marbury v. Madison, 5

U.S. 137, 175-178, 2 L.Ed. 60, 1 Cranch 137 (1803)), it is as important for courts to follow

precedent and maintain statewide stability. Here, the Sixth District opted instead to impose its

own view of the law of the State of Ohio and effectively trump this Court's precedent.

Constitutionally speaking, that was inappropriate.

A. Violations of jurisdictional statutes for law enforcement do not rise to
constitutional violations, whether it be the federal or state constitutions.

There is a mountain of case law in Ohio that has continually restated the rule that a

violation of state law does not rise to the level of a constitutional violation. In fact, the Supreme

Court of the United States endorses that rule as well. In Virginia v. Moore, 553 U.S. 164, 167,

169, 128 S.Ct. 1598, 170 L.Ed.2d 559 (2008), the Supreme Court dealt with this issue the

following way: "Virginia law does not, as a general matter, require suppression of evidence in

violation of state law. * * * None of the early Fourth Amendment cases that scholars have

identified sought to base a constitutional claim on a violation of state or federal statute

concerning arrest." The result being that Moore's conviction for possessing crack cocaine was

still allowed to stand, even though his arrest for driving without a license was improper. Id.,

167; Accord Atwater v. City of Lago Vista, 532 U.S. 318, 347, 121 S.Ct. 1536, 149 L.Ed.2d 549

(2001) (Warrantless arrest for a seat belt violation was proper.)

This Court held likewise in State v. Emerson, 134 Ohio St.3d 191, 198, 2012-Ohio-5047,

981 N.E.2d 787:
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Even if Ohio's statutory scheme required the removal of appellant's DNA profile
upon his acquittal, suppression of that evidence is not appropriate. "[A] violation
of a state statute, * * * in and of itself, [does not] give rise to a Fourth
Amendment violation and result in the suppression of evidence." State v. Jones,
121 Ohio St.3d 103, 2009-Oliio-316, 902 N.E.2d 464, ¶ 15, citing Virginia v.
Moore, 553 U.S. 164, 128 S.Ct. 1598, 170 L.Ed.2d 559 (2008). "[B]ecause of the
need for consistency and bright-line standards when applying the Fourth
Amendment, ***`it is not the province of the Fourth Amendment to enforce
state law."' Id. at ¶ 18, quoting Moore at 178. Since the General Assembly opted
not to provide a remedy to a party wronged by a violation of either R.C. 109.573
or 2901.07, "we are not in the position to rectify this possible legislative oversight
by elevating a violation of [these statutes] to a Fourth Amendment violation and
imposing the exclusionary rule." Id. at ¶ 21, citing Moore at 178.

And that was only the most recent example from this Court. Indeed, courts-at all

levels-for many, many years across the State of Ohio have consistently found that arrests

performed outside of the statutory territorial jurisdiction of the officer in question did not cause

the exclusionary rule to be triggered under the Fourth Amendment and result in the suppression

of evidence or the disrnissal of the charge.

1. State Highway Patrol

Revised Code section 5503.02 governs the duties and jurisdiction of the State Highway

Patrol. This statute does not provide for a remedy upon its violation. And the Seventh and Tenth

Districts have held that an extra-territorial stop concerning that agency does not result in the

necessity of the exclusionary rule being applied or charges being dismissed. State v. Ruff, 7`h

Dist. Belmont No. 01 BA 31, 2002-Ohio-2999, ¶17-25; State v. Murchison, 72 Ohio App.3d 840,

843-844, 596 N.E.2d 547 (10th Dist. 1991).

2. Sheriff's Department, Marshalls, Municipal Police, Township Police, and Others

Revised Code section 2935.03 governs the duties and jurisdiction of a whole host of law

enforcement agencies to make arrests without a warrant and outside of their jurisdiction. This

statute does not provide for a remedy upon its violation. And this Court along with the Second,
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Third, Fifth, Sixth, Seventh, Eighth, Ninth, Tenth, and Twelfth Districts have held that an extra-

territorial stop concerning the agency at issue does not result in the necessity of the exclusionary

rule being applied or charges being dismissed. See e.g. Kettering v. Hollen, 64 Ohio St.2d 232,

233-36 and the syllabus, 416 N.E.2d 598, 18 0.O.3d 435 (1980); State v. Weideman, 94 Ohio

St.3d 501, 504-506 and syllabus, 2002-Ohio-1484, 764 N.E.2d 997; State v. Jones, 121 Ohio

St.3d 103, 105-108 and syllabus, 2009-Ohio-316, 902 N.E.2d 464; State v. Coppock, 103 Ohio

App.3d 405, 410-413, 659 N.E.2d 837 (2"a Dist. 1995); State v. Pierce, 2nd Dist. Montgomery

No. 19926, 2003-Ohio-7244, ¶ 9-10; State v. Brockschmidt, 3d Dist. Hancock No. 5-78-19, 1979

Ohio App. LEXIS 10805 (June 7, 1979); State v. Dillehay, 3rd Dist. Shelby No. 17-12-07, 2013-

Ohio-327, ¶ 31-35; Newark v. Anderson, 5th Dist. Licking No. CA-3443, 1989 Ohio App. LEXIS

3332 (Aug. 23, 1989); Heath v. Johnson, 5 th Dist. Licking No. 04-CA-29, 2005-Ohio-485, ¶ 19-

21; State v. Tennison, 6"' Dist. Wood No. WD-88-41, 1989 Ohio App. LEXIS 1336 (Apr. 14,

1989); State v. Marsh, 7th Dist. Belmont No. 04 BE 18, 2005-Ohio-4690, ¶ 8-20, 25; State v.

Vicarel, 7th Dist. Mahoning No. 06 MA 129, 2007-Ohio-4746, ¶ 10-16; State v. Paul, 8 th Dist.

Cuyahoga No. 79596, 2002 Ohio App. LEXIS 551 (Feb. 14, 2002); Stow v. Riggenbach, 97 Ohio

App.3d 661, 662-663, 647 N.E.2d 246 (9th Dist. 1994); State v. Filler, 1.06 Ohio App.3d 731,

733-734, 667 N.E.2d 54 (9th Dist. 1995); State v. Popovich, 9th Dist. Lorain No. 05CA008836,

2006-Ohio-5065, ¶ 4-6; State v. Wilson, l Oth District Franklin No. 13AP-205, 2013-Ohio-4799, ¶

4-11; State v. Cannell, 12th Dist. Butler No. CA2004-11-274, 2005-Ohio-5769, ¶ 5-12.

3. State Highway Patrol and Sheriff's Departments May Arrest on Highways

Revised Code section 4513.39 governs the duties and jurisdiction of the State Highway

Patrol and various sheriffs' departments to make arrests on highways, yet it prohibits township

officers from "affecting the powers of arrest" on interstate highways. This statute does not
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provide for a remedy upon its violation. And this Court along with the Fourth, Fifth, Sixth,

Seventh, Ninth, Tenth, Eleventh, and Twelfth Districts have held that an extra-territorial stop

concerning the agency at issue-principally township officers--does not result in the necessity

of the exclusionary rule being applied or charges being dismissed. State v. Holbert, 38 Ohio

St.2d. 113, 116-117 and both paragraphs of the syllabus, 311 N.E.2d 22, 67 0.O.2d 111 (1974);

State v. Martinez, 4th Dist. Washington No. 91 CA 1, 1992 Ohio App. LEXIS 4892 (Sept. 28,

1992); State v. Phillips, 4th Dist. Athens No. 94CA1623, 1995 Ohio App. LEXIS 290 (Jan. 20,

1995); State v. Davis, 5b Dist. Stark No. 2004-CA-00202, 2005-Ohio-494, ¶ 51; State v. Harris,

61h Dist. Lucas No. L-81-228, 1982 Ohio App. LEXIS 14388 (Feb. 12, 1982); State v. Jones, 187

Ohio App.3d 478, 484-486, 2010-Ohio-1600, 932 N.E.2d 904; State v. Caldwell, 6th Dist. Wood

No. WD-08-075, 2010-Ohio-1700, ¶ 11, 18-21; State v. Anderson, 7th Dist. Columbiana No. 82-

C-27, 1983 Ohio App. LEXIS 12194 (June 23, 1983); State v. Torres, 9th Dist. Medina No. 1014,

1981 Ohio App. LEXIS 11160 (Mar. 11, 1981); State v. Darga, 30 Ohio App.3d 54, 56, 506

N.E.2d 266, 30 O.B.R. 109 (l0th Dist. 1985); State v. Aleshire, 10th Dist. Franklin No. 85AP-869,

1986 Ohio App. LEXIS 7786 (Aug. 5, 1986); State v. Annis, l lth Dist. Portage No. 2001-P-0151,

2002-Ohio-5866, ¶ 19-23; State v. Davis, 12th Dist. Butler App. CA80-05-0046, 1981 Ohio App.

LEXIS 14252 (June 24, 1981).

4. Park Rangers

Revised Code section 1545.13 governs the duties and jurisdiction of law enforcement

officers employed by a park commissioner to make arrests. This statute does not provide for a

remedy upon its_ violation. And the Second District has held that an extra-territorial stop

concerning the agency at issue does not result in the necessity of the exclusionary rule being

applied or charges being dismissed. Stat v. King, 2na Dist. Clark No. 98-CA-97, 1999 Ohio App.
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LEXIS 2716 (June 18, 1999); State v. Taylor, 159 Ohio App.3d 629, 633-634, 2005-Ohio-804,

824 N.E.2d 1057 (2"d Dist.).

5. Campus Police Officers

Revised Code section 3345.04 governs the duties and jurisdiction of State university law

enforcement officers. This statute does not provide for a renzedy upon its violation. And the

Seventh District has held that an extra-territorial stop concerning the agency at issue does not

result in the necessity of charges being dismissed. State v. Littlejohn, 7th Dist. Mahoning No. 11

MA 106, 2012-Ohio-4554, ¶ 10, 13, 18.

6. Metropolitan Housing Authority Police Officers

Revised Code section 3735.31(D) governs the duties and jurisdiction of metropolitan

housing authority police officers. This statute does not provide for a remedy upon its violation.

And the Eighth District has held that an extra-territorial stop concerning the agency at issue does

not result in the necessity of the exclusionary rule being applied or charges being dismissed;

although the specific statutory section was not expressly cited in either case. State v. Terrell, 8h

Dist. Cuyahoga No. 80676, 2002-Ohio-4913, ¶ 20; State v. Fannin, 8th Dist. Cuyahoga No.

79991, 2002-Ohio-6312, ¶ 7-10.

7. Liquor Control Enforcement Agents

Revised Code section 5502.14 (formerly R.C. 5502.61) governs the duties and

jurisdiction of liquor control enforcement agents. This statute does not provide for a remedy

upon its violation. And this Court and the Fifth District have held that an extra-territorial stop

concerning the agency at issue does not result in the necessity of the exclusionary rule being

applied or charges being dismissed. State v. Droste, 83 Ohio St.3d 36, 39-40, 1998-Ohio-182,
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697 N.E.2d 620; See also State v. Robinson, 5th Dist. Stark No. 2003CA00235, 2004-Ohio-1571,

¶ 12-26.

8. Parole Officers

Revised Code section 2967.15 governs the duties and jurisdiction of parole officers to

make arrests. This statute does not provide for a remedy upon its violation. And this Court has

held that an arrest made outside of the jurisdiction does not result in the necessity of the

exclusionary rule being applied or charges being dismissed. State v. Thompson, 33 Ohio St.3d 1,

8, 514 N.E.2d 407 (1987).

9. Officers Involved in the Transportation of Arrested Persons

Revised Code section 2935.14 governs the duties and jurisdiction of transporting an

arrested person. This statute does provide for a remedy upon. its violation, which is a fine of "not

less than one hundred nor more than five hundred dollars or imprison[ment ofl not more than

thirty days or both." Nonetheless, this Court has held that a violation of that statute does not

result in the necessity of the exclusionary rule being applied or charges being dismissed. State v.

Unger, 67 Ohio St.2d 65, 69-70, 423 N.E.2d 1078, 21 0.O.3d 41 (1981).

Cases from this Court, and others, have applied the same logic to non-jurisdictional

statutes, such as improper fingerprint procedure in a juvenile case (State v. Davis, 56 Ohio St.2d

51, 56-57, 381 N.E.2d 641, 10 0.O.3d 87 (1978)), a search warrant executed outside the

jtirisdiction of the court issuing the warrant (State v. Klemm, 41 Ohio App.3d 382, 383, 536

N.E.2d 14 (lst Dist. 1987)), an improper urine test procedure (State v. Starkey, l lth District

Portage No. 2012-P-0038, 2012-Ohio-6219, ¶ 25-29), and others not listed here.

Given the great weight of the foregoing authority, this Court should conclude that the

Sixth District's decision in this case is constitutionally infirm. This Court should conclude that
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the statutory violation at issue here does not rise to the level of a violation of Article I, Section 14

of the Ohio Constitution. Instead, this Court should adhere to the foregoing well-settled practice.

Left unchecked, the Sixth District's decision will undermine the established precedent in Ohio

and create unnecessary confusion.

IV. When a statute does not provide a remedy, it is the province of the Ohio General
Assembly, not the courts, to craft one.

In this case, the Sixth District effectively created a statutory remedy where none

otherwise existed by attiring it in constitutional raiment. In doing so, the court failed to exercise

the type of judicial restraint that this Court has consistently counseled.

This Court has traditionally commended and pursued a policy of judicial restraint. That

practice dates back over forty years to State v. Myers, 26 Ohio St.2d 190, 197, 271 N.E.2d 245,

55 0.O.2d 447 (1971). And it has been followed faithfully since then-the most recent example

being State v. Emerson, 134 Ohio St.3d 191, 198, 2012-Ohio-5047, 981 N.E.2d 787. The Sixth

District deviated from that well-settled principle when it created a suppression remedy under the

Ohio Constitution for a violation of R.C. 4513.39. State v. Brown, 6th Dist. Wood No. WD-12-

070, 2013-Ohio-5351, 4 N.E.2d 452, ¶ 19-22. And at least one other court has looked to that

decision for guidance. Cleveland v. Persaud, Cleveland Mun. Ct. No. 2013 TRC 042481, 2014

Ohio Misc. LEXIS 10, 6 N.E.3d 701, 706-707. Constitutionally, that needs to be stopped.

When this Court was faced with a violation of R.C. 4511.19(B), after officers did not

inform a defendant in a drunk driving case that he had the right to an independent chemical test,

this Court said that suppression of the chemical test was not an option: "In reaching this result,

we are aware that there is no effective leverage available to a defendant which may be employed

to compel police officials to advise a suspect as required by R. C. 4511.19(B). This was, and is,

a matter for the General Assembly. In our view, there is no judicial machinery available to
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produce the missing sanction." State v. Myers, 26 Ohio St.2d 190, 197, 271 N.E.2d 245, 55

0.0.2d 447 (1971) (emphasis added). And that logic was expressly followed by this Court in

Hillard v. Elfrink, 77 Ohio St.3d 155, 159, 1996-Ohio-333, 672 N.E.2d 166, and in State v.

Weideman, 94 Ohio St.3d 501, 504, 2002-Ohio-1484, 764 N.E.2d 997.

This principle was further bolstered wheii the Supreme Court of the United States in

Virginia v. Moore, 553 U.S. 164, 174, 128 S.Ct. 1598, 170 L.Ed. 559 (2008), held that "Virginia

chooses to protect individual privacy and dignity more than the Fourth Amendment requires, but

it also chooses not to attach to violations of its arrest rules the potent remedies that federal courts

have applied to Fourth Amendment violations. Virginia does not, for example, ordinarily

exclude from criminal trials evidence obtained in violation of its statutes." This Court was quick

to adopt that logic for Ohio. State v. Jones, 121 Ohio St.3d 103, 107, 2009-Ohio-316, 902

N.E.2d 464; State v. Emerson, 134 Ohio St.3d 191, 198, 2012-Ohio-5047, 981 N.E.2d 787.

In fact, as seen above, this Court follows the concept of using "passive virtues" when

dealing with the question of whether the Court should, in so many words-"legislate a solution

from the bench" (as the Sixth District did) as opposed to identifying an absence in the statute and

letting the General Assembly address the issue, if it is of concern to it. See generally Bickel, The

Passive Virtues, 75 Harv. L. Rev. 40 (1961); Bickel, The Least Dangerous Branch: The Supreme

Court at the Bar of Politics (2d Ed. 1986). By doing such, moreover, this Court stands in concert

with the approach of the Supreme Court of the United States in retreating away from attempting

to divine the rationale of the legislature in choosing to include or not include a certain provision

in a statute. See Fletcher v. Peck, 10 U.S. 87, 130, 3 L.Ed. 162, 6 Cranch 87 (1810); Village of

Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, fn. 18, 97 S.Ct. 555, 50 L.Ed. 450

(1977). There is no need to depart from that sound approach now.
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This Court should take this opportunity to resolve definitively that the courts should

interpret the laws; it is not a court's province to rewrite a statute to provide for a remedy that it

believes should be included therein. That decision would reaffirm the appropriate boundaries of

judicial review that have resounded in case law and scholarship for years. See generally

Wechsler, Toward Neutral Principles of'Constitutional Law, 73 Harv. L. Rev. 1(1959); Ely,

Democracy and Distrust: A Theory of.Iudicial Revie.w (1981). Succinctly put, this Court should

rule that it was constitutionally inappropriate for the Sixth District create a remedy that does not

otherwise exist in R.C. 4513.39.
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CONCLUSION

The Sixth District overstepped its bounds in this case when it crafted a suppression

remedy for a violation of R.C. 4513.39. What makes that result so troubling and dangerous is

that the Sixth District side-stepped three well-ingrained jurisprudential principles to arrive at the

result that it did: it failed to follow Robinette III as well as its progeny and hannonize Article l,

Section 14 of the Ohio Constitution with the Fourth Amendment to the United States

Constitution; it elevated a statutory violation to a constitutional one in contravention of well-

established Ohio law; and it crafted a remedy otherwise best left to the Ohio General Assembly.

There simply was not a constitutional violation in this case, state or federal. Granted,

there was a statutory violation, but it was a violation for which R.C. 4513.39 provides no

remedy. And while the exclusionary rule was attractive to the Sixth District, it just wasn't

available. The State, therefore, respectfully requests that this Court accept the State's

proposition of law: "A violation of R.C. 4513.39 does not rise to the level of a constitutional

violation under Article l, Section 14 of the Ohio Constitution or the Fourth Amendment of the

United States Constitution; therefore, the exclusionary rule cannot be invoked to suppress the

fruits of any such statutory violation." As a result, this Court should reverse the decision of the

Sixth District Court of Appeals and reinstate Brown's conviction and sentence.
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tT t3^ APPiALSr

.^ittif..#.stiY^lT.11'e4ww i

'IN T'HMCOURT OP APPEAL, S OF t7ffl£3
APPELLATRDI,.IMC.T

COURTY

State. €!^ 0W4

A.ppelfet

Court : of App+eaSs No. WD-12-474

'I'rlall^.fiuttNa. 11 CR46

?^.

1^eiranice Drvvm REaS_10NAND JUDGM'lifiT

Appellant Deoided-

a.u1.A. Dvbsvza; Wood County Prc^.^ecutingA-#torriey, Gwen
^a^aP`^^bers, C;hiefAssistmt Proseout%ng Attorney, md

d E; I^c^makor Jr., ,k,ssistant:JPxm^ecu:ting Attorney; for a,ppellee;

LawrOnce A. Gold, for appeI3ant;

AppeI1aat, Terranoe Brown, was indicted in :a singlC-couuit indictment

aIleg%ng a violat^^ of Tt.C, 2925, 21(^)^C)(1 ^(^)s posse^siax^ of 30 Mg. af 0Xy100done, A

^ses.^dmdcgree felony. The tri^ ec^^ 4^pted . e1lanY's xiawccintest plea,and sentepoed

hiMW a rzandatary tersn offteeyeas of iztiprisoiment Appellant appoaio the
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Navember 28, 20 12 judgment of convictzon..arid sentencing af the t$1Md County c^ourt.of

Conarbop Pieas and asse,rts €he following asslp-Mo rts:o# erroa;

Assign.m.ent of Errar I; The trial court erred in its :3udgment.entzy by

siating that-Appellazit had, beeu infbztned.:tlat 1}.e was: eligible f6r judi^i^.

re,ie.ue When, in faet,: he vras ordero.cl to serr!e amAndat,ory sentence.

As.sigment.vf Errcn 11: 'ihe aftostin.g amor ^+as v^rititcaut^sta^tcary

a;athoritytoiriitiateAppellaut's tra.ffic sto^ WAalat:ion:c ►fAppeliarst's right

to be froe from uWawU search artd seizure under ttat: Focnth Asiionel;mmt

Of the Unzted States Gansti:lutici.n an:d .Ar-tiG1c 1 Sectiori :14 af't.b,e Ohio

Constitutivn.

Asszgntneit OfErrOr IlL Thetriai caurl trrerl in dpnying ^4:ppellarct's

motion to suppress_in viotatinn af<Appellant's.rlght to be.Roo from

unlawful search .and seizure under the Fointh Arnejidrntint ofthe United

States Constitution and Article I, secition.i4 of.the C3h1'o Constitu

(1-5:2.} In his fi.rst assignment of error, appellant_ argues the trigl, court emd

Whtn it stated in its juiigment entry appdllajit had been infcirriied iliat:hewa.s

e.lrgzble for judiciai release when, in faet, ho was nr4at the sentencing hearing

td serve a man.datary sentence and ^e was not irfformed that h0.waa.s eligible for

j ud'icial r6lea,s+e. 'T"he state - agrees.. Hawever, the trial court Iss.ued a nunc pro :#uuc

, usigment removsng the lanPage regard°€n;g111tiicial relwaSe on August i2, 2{?-15.,

2.
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T`herefare, we iffid this issue hasbeen rendered moot. Appcllant's.#"ust assi^^On t

of crror is not wcll-taketi.

tV 3)_ gix his sec.vztd:and third assigztmtnts 6fe jtor, appeZlant:arzues th^

arresting offi.cer. vvas withvut statutory :authcrity tv initaate appe.llzn#'s trOffic stOp

.in violadon:of s:ppe_iiant's risht ta be frte froi+^ uni^vv^'iti S.e^ch ^.^. seiz^are,un

the Fc7urth Amendmeti# of the t7ztited States C^ristit^a#ion Md Asticlt i, g^t€ca^ 14

a#'the Ohio Consti2tatio^ Thczef€^rc, he argops the evidence obtained as a result of

thc i1legal:stop should have hcen excluded.uaderthe 4xclusionwy z^ilc. we agree.

$+^ 4} Tbe fQlte,uing; evidenco was a^^ittec^ ^t thc tzi^itian to s uppro0s heanng,

Kelly ^Ia^t°, a p^trol afrcer and X-9 ^.andier ^'ar th:e Lake. Township pdlioe D

testified that at approxianateIy 6.p rxi 0ri Marc^ 2fD11g she vvas watchiog the

snuthbottnd traff'ic on I-2$0 in Wood Couoty whAe parked in a.markeci pa#tal car in the

Mediara: She puiled out;iz^to'th^'p.assiiig'1no of the sout^.ihciun^. traffic tca s^hserve anvthcr

Vehicte, bUt could not reca1l: thc rea.s:en. for foIlcawing the car, Whe,o showas.

ap.px°^o)'aiateIy tWo ca.r lengths bdhiiid;appellantis vehicle, she observed both of his right

tires cross over the white Pine ^°r^r :abOut cme hundred fect along a curvelleu^trhc 79S exit

Mrst.^; bijt the 'm did no.t leave the: paved haghwoy. She did nat, hawever; unclude #hd,

details of;her. obsvnratians in berxep4rt. T he offil cer testified she+cohtinued to foltow

4ppelfsnt because he:was noi ira a g00d area t.0 mak,e a stop. As she pulled up tdvrt,gside,

appellant; she observed him staring s#r^ight ahcad:ainc:i he did n.bt turn:to Idok -at her. She

initiated a stop justhorth of the interscctio» with the Ohio TumpMe; appzoxirmately

3.
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two and one -half xmiles ,from Where slaehad be:orx pazk^. The ^im^e^° testi^Z^rt that in her

I I yem.es ancafficer, ^she attDmpfs to stop evory vehiclo wh= both tircs cross over the

Whiita-iine; but she bas nmt away$ given ht^ driver4 oititicsn.

M,51 The.officer tesa^°ied sbe inf.omaploliont that he wa,s beiDg. cited for a

m^ked Iaie violation f6r leaving.^s lane o.ftmvel. .sh.e did not however, utti

write: h%zn a citaticrn; for the vici^aii,n becaus.e: she. ariiestetl #iiin for pcss^^s^c^n :af1druss,

^^ 6). A:ppeIl.a^t ant1 Deszim. ^'rateweli,. a pmeoger iia appcliant°s vewc,it,both

testafited theoM.cer uifonned a,ppellant that he,shauld haveyielded tia a tru^k 1ba^ yAtrged

onto the highway , and never said appellaizt had iiaft 2m iane: A..ppellant dem.ed orpssing

the fog line and L-xplairgedthai ho was O.+riving v^^ de1iberat ely to uvaid:bestopped

beeEiuse of his outstarzding wa,rxant-and because he :had drugs on him that tyeau^o.

$l 71 '1°he triaI cour.t:hoid ttaat`the o€ficem:had probable oause to stqp appellant

bmause af the ma*ed Iat3e vir^lalion. Therefcire, tiio court denied the inotion:ta supprsss

the evidtztce obtained as a result ofthe stop.

('^ ^) The rev°rew c,F a motion to suppress: decision involves a mixed question of

law and fact. U'nited,:staZes,v: C"®mbs, .3{9;^ 3d 25y 93'7 (dth C'ir:2004). Becaus^ the

tnal court get as the trter of fact, it.:R'lflrie weigbs the evkd0ce and tdoemiines ihe

credability of.the wztpesses. Ttie; revi^^u^.ing cciurtmust accept tlie triai coi^it's ^^ings o^

Aact i#'th.oy are supported by competent, :eredTble evldence. State v. Williaaru, 134 Ohio

st.3d 482, 20I2-Ohio-3699, 983 M&2d 1245; 2.6, and State v; ROber°fs;1 lt? Ohio st;3d

71, 2406-Qhio=3665, 8S{? N;E;2d 1168, ^100, AccepkYng ^se suppeaf^tu^I Aiadin^s,

4.
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the app4fflate Court m^st independently deterxr%ille.as a mattex Of law, uTithout deference to

the tlial cawt's c0netusion, whethcz the i`aetis nmet the apprcpriate;legai.standard. :Id

f^q 9} ?le i~'ourth ArrmenAment to the United States Ct^i^stitutiPn piotects porsans

frc.am;aanrecassortable Searches anri seizum. TWs privilege is ai?ptkabie, to the states,

ihxouOthe Fourteentta Amenr341e4t, MaPP v, Ohxo, W U;S. 643, 6.55 8i 8Ij664, 6

L:U.1d 1081 (-1361),.

IT 10} The ".reasOna.bienesa'° of a stepand seiztaee "2s mecasured M ob,jeciiNe terms

by e^^amni:0gitbe totaI.ity'of C'le circurnstanees:" Mo v:Rabarcette, 5 1 9 11S . 33, 39, 117

S:ct, 4 i7, i36`LoF,4:2d 347 (;I996). Any se06 or seizure titat occurs &10utside the

judieial proMs, wit.hout,priGr aPPr0v81byjud.ge irr magistrate;; ar.e per .se.u nreascsaab3e

under the.Fowrth,Annendrn€nt--siu.bjeat o* toa i"evv specificaiiy.est^iiiis^a^ and ure1_

deliueateii.exceptibns," Mxnce,y uAr#zarra, 437 U.S. 386, 390 9.8 : S..Ct; 2-40.$, 57 L4d:2d

290 (2918)g quoi^ig, Ka& v, I1'nited-,4tcites; 389 U.S 347x 357:,9.8, S.Ct: 5(}7, 19.I,.lEil:2d:

.576

^1} FUrtlaertncire,;any evid.pnce c+btained as: a result O#'ad iufflaw searc^ in

vioIation of 66 Fourth A2ienclment must be exclu.d.ed from f,ra!: Wong Sun v ITnited

$'tirtes, 371 U.S. 471, 484-48^; 8,3 S.C t, 4Cr7.s 9 L.Ed.2d 441 (Y963): ^.'hq e^.clus3t^Aary

rule is nat;applicabIe to violatiijns :of sta.te law isnless there as a1so: a oonstitufitanat

ktringlenent; ^ .̀tate`v Wurnoth, ZZ Ohio St;3d 25I, 262w264; 00 N.E:2d 1236 (1986)

and Sttrte v: Nyers, 26 Ohio St.2:d:1:90, 1.96, 27 1.N.E,2c1245 (I37:1).

^
^` .
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{112} -Appellee concedes thai the.-afficer in thas casp, tiid not h.avc

authority to Stopapisoiiont for a 7nis:demeanot violation of R.C. 4S 11.33, driving :outsicic

dic anarkedlaneg;.becaus6 thc officer ur4s outside hcr jt^ri:sci`xctI^iz^. Y^...C. 4513.39(A) .

XC. 451139(A) pr(Yvi^es:statc 1ii,ghWay patr6l and county slier#:^`s 6r the àrciepat#its huve

ttieekolusive autlibrity td;inake arr+ests on iriterstete highways ft^r sg^cifc o^ fehses, State

u&lUrt, 38 C7hi.o Wd l13, 5, 1.I N.E.24z2 ( l 0.74}, pra;giVh two of the ^yll^bu^.

`I'herc is no s#atutory pcralty for violation of tic jurisdaotion statute.

(if 131 The fact that.tbe townshrp.6fficcr vioiatcd this statute iai stapping. appeIlant

doies ziol autorn4ticilly r.equird:ext^ lusianaf the evidenc^ dbtairxed as 6, result dfthc stop..

State v Wilmoth, 22 OWto Ste3d 251, 26.2; 490 N,&2r1 1236 (19$6), and qty ofKetterirag

The. unlawfW:stt^: wouldaito

havolo nse to the levol of a c.c>nstitutional.vialatioaa before the eXclusionaryrute would he

apptit;ab:ie. ld.

0:14) Gerieraliy, seizures basea upon probable cause tawest art zeascna.taie

un.der.ttze car3stihrtatr.n. Atwater and Florida Y. Rqyerf 46o us: 491; 49105 S;Cf, I31 9,;

75.I^.,Ed.2d 229'(I9^33;). A police officer m.ay^ stop and at^°est a p^sr^n svithout s tvasrsnt

i f thu offim has xVasonablc causo to ibel'ieve the persc+n:: is gwity of a felony or #he vfflcer

0bs.erves with his owta senses ^at a misdemeanor ba.s been or is abaut toise cnminitted in

his presertce, Carroll v. VnitedStates, 2,61 U.S. 132, iS6-157y 45 S Ct. 269 LEd.

543 (192-3). Sn At ►vater, a,uaffi+ccr inadt an arrest rather fhm the issuance o#`a.c€teinxt for

6:
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4rt obso€ ved mzno^ msdemorin vic^^atian 'Of a sWe statUte. Th0 Ur^tod States

s^:prea^c C^i^ail ^.eici. ^at^ tht existefiee afp^°obable: ea ^se v^^:s sufficient to t^}:^ ^^ ^r^t

withmt a wamut area.sonable infrusi.csnu. o^. a e^^sn's ri. ^ ttsaP va:ey, v+^a^c.^. .
^ P .^ ° t tZt

^e^d ^^ ^^^z?ee t^^: iaitexests: e government:and theirictividual'sirigi3t to plivacy,.

Aiwutep at 354:

ia t,he case beforei^, i^as^d ^pc^^ t^e c^^cer's:^ibs^rvati0ns; the oi-fiter had

probab4e causato stop appellant for a trafac vicil^eii^, 'i; 4 i^^^ Q€tside't^^m^i^^,

Iane. Tzere'fore,°#1ie staP didnot vioiate fbei~ourth Amendment ta the Unitect Sfates:

COnstitutiOn. Hbwever, the Oh.io Constitot%on casa afford. greater protectxorz ahmthe

Un:ited SWIes COnstitution: !Cal1fotnza v. t'zreenworrd; 486 TJ:S. 35, 43y 10 '8 ^.C^. 2^25,

100 :LXd:2d,30. (19^8).

{f 161 The Ohio Svpreme Cflurt hu a.lsn reiz.edupoh the oxlstanee of probable.

Cause to find Lhat a wyarraitiess sterp wa,s reasaiable even though the officer violated

s.tatutm jz0sd'icti6n,pr0visions. Hollen at;:235=, In H04e0^ the cout°t B6Wd:that because

the officer hadprobabie cause.to arrest.:a..c3river for a^isdemea^or trs^e vfo^^tivr^,.

stpppi^ f^he dri^►er autsisie tt^e c^f^cer's jiurisdietion, ii^: rribia;tic^n ofR:.C. 2935Ifl3:^), was

Pat an unreasonable infringememt of#he iiiciiv%ciizaI's constitutioiaatrights under the

United States or Ohio Co2is.titutians, ld,

1?) Ia State v Weideznan, 94 Ophio St.3d 501, 7£:4 NX.Id 997 (2(),02), the eaujt:

also deterriined that when. an "ocer, acting outside:ttie officer's stgutory territorial

jurisdiction, stops ano. d0ains a motorist for an. offeiise committed ^d observ^d ouu';de

7:
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Ille aMW'Sjueiscli.ct^on, the, seiwle, of die rncstoiist by. the officor is`not wrper

$e.underibe ^outtb Amendment" Td at tlio, syllabus.. Hov^over, the Court nlotei atat in

th€ H0l1,07 Oase, it had cons^^dred the totality of the cmumstances:to deterinine if the

exlraterritctiai stap: viciiafieti t.be; etefendant°s coiisiitufianal ngls.ts,, nae, ad ct°tfionaI

tansidera^iors tbrat theHollen court consid.eredNvere the fatisi' the ^ affense was

^^m»titted wi^hi^r t^e 6 ff--jc0-YSfiurkdkt}0r7 and the aff'icer Vvas laot,pur,sur'f ^'r^ -0`504.

Tbtr^fore, the Weirlemarz coun hold that icr detmmine^Whether the o^cez'^

extraterr'itortal stap,'W}aicii vio1ated, Ohio law, varonid be e^r^s^^^le undex the s:tandar^3s

of the United States and Ohio Canstitutions, despite tiie existcnae the>

court must 41w rcnnsicder tiie totaityof the circumstances aixci balanc.e #he goverxmont=s

interests in Mai-s:^.^ the st4p, against the intrusivn u,pon the in.dividzaa33s privaqy: M. at
505 ,

'mo court appIiei the blaianPing tast first Vnunei4t0d tn, State v. ^'^znes9. ^^ OhiqSt,3d

430,, 11? .X E:2d 8.86 (2UtDfl), sy1lfibus: T'.he cOurt 1at er reeOgnized tae.Ianes holding

-cPxa#Tictpc3 Witi MH?vter, 532-U.S. 3l8; i-2i a:Ct: U36;149 L:Ed2ii 549, an^, Iiin tea the

.Iorxes balancingtestto infriiig^.ients ot th& Ohio Constiteition. State v.l3rawn, 390hio

St:M523, 2U(}1-f?iiio-34^ 1} '^^2 7^T.E.^d 1^^, syilab^ts:

jjTI18) :Sance Brawln was decaded, vur court has addressed several.cases witbout

distinguishin:gbetwe^n th6s.evpe of proi:cction pravided wider the Uni9od; States and Ohio

Cr^nst'^tac^ns; S^at0 ^Fltzpcrt,-Icclc, 152C?hiO.A:Fp.3d 122, Z003pOh.io-i405, R1:E;2r^

942, 112 (6ttaDist.) (we addressedonly Nvhe#h^r an extratezritvrial st©p ^'crr a naiascar

tralTIc _v•it+iaitzon was: unreasonabie: under the Fourth Amendment, but applio d the test for

'. ^

i a. ^ ^ 0 - c
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detennining whether"the Ohio Congitlition vaa^ vi^l^t^d' w^^n we holti the the

umasonabie because the driver di4M presont an ^nunintat dOnger t0other motorj$ts);

,State v. Tslrxck, 6th. Djst: F.ultan No. 20044Ohic-21 H (^M^aout dis4^^t^shi^tg

wkti^^^^^ ,dvfriant asser#:^ aUnited States or o hio i(^onstitutioriai infringemeri#; wc

Uld that 66 etciuro€aary rciie Rra.s not applicable urbere an offlcor haci praba.ble cause to

stop and:^°est a driverwtside #lie ^ffi^cer'sJurisdietion v.ihe.n the ofPicer cibserved t

&v^r commit a misdemeanor tra:ffic c?ifense wit#a.iti .^.iis jzaristiictionAnri immvfla,tely

fv11s^w6dthe, dri€vcr); State v: Jories,. 187 OluoApp:3d ^7^; 20.1;^!-Uhio-1600, 932 14:1B,2d

904, 117 Oth I)ist.) (defe-ndani:: asseitcd viola-titins af'the :'Unitesi.Ststes and Ohio

Constitutions Nvhe.^ ^ townsi:up.po1%ce offi'ccrstopped the:-def+endant; on an inteistft.

highway outside the offl,cer's juri^dictic^,^ after obsmving tmffic offsnses, bw we found

onl.y that the stop w" reasonabie, under the Un3#ed:States Cvnst%ta.tion boosursc the' cfocer

bad pz°obablecaus.e tO stop thodriver even. did not li^v^ statuto^ a^h+^rlty,to a,st

or riewi^ aPPeltant or toiSstze 4raEC_citaticin^), arid Stat^ vC O^th Dist: Wood Nia.:

WD-$-075, Z1JM-E)iiio-1700, ^ 21 (dcfertdank ^ss^i^ted violations of'^i^tl^ constittatiotis,

but we hcid only that the Fourth Anencinie.rit was not. hi.frfngcii when a towmship police

officer vlofIs.tW.state law by stapping:a. driVer for crnssin^:.th^ fog line on.an interstate,

itighway:outsido the o'fficcr"s.muraiczpal jurist^icti^iri because the o#^iccr ^xao prabable

cause to cbase the rlriwer after he .initaslly puIled; over in response to the ufricer sciivatang

Ms lights apd then drave ofr a.t a high speed).

3.

ioun
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€ ^^3 19) Taday; h^wevet, we conolude thAt we, zrust Ms,pond'to t.he.assignment of

trrafr4sed by ti ddfen4m. in an extratorrifoni^.I stop Case hy asszrzg the specif

constitutional violation aIleged: The'violatio^ of the Uriittd St,ates.Constitutzon and to

vaOlaiion. af tiae 4 hio Constitution are separate issues whicix.. reqXaize fhe sgplicaticrn of two

separpt.e rule$ af 14W as set forth i^ ,4lwater arid, Brown: Astop, even ifiit viulation of

sta.te 4aw, is not unreasonable unalerthe Fou€tb Ameridmeat^ to the UnzW Stata

cowtitution -if thc stop was based on prtibable:^use. 4 zvvci^+^r: ^c^^revez;>^'stop z^ad^ in

'vxbIaii'on of state lavv is roasonable under Article 1, Section.14; of the Ohio Cnnstitu#sdn

only when probabio cause W zxi:aice the stop exists anci lhe,- govcxnniept's interests in

A1I€rwving unautlaorszed offiecrs #o Mak.e ttiis type of stop outweighs the intrusion upon

individual privacy. Brown.

(120) Upon a review t^f. the evidence.and the Iavsr,: ws fuid tiiat tilore ivas no

vialttts.ori of the Fotuth Amendment in tli.is.case b^itiso the ^to!v^zs^:of^x^r:haa^

probable: cause:tQ lnxtia^th.d Stop: Nonetiieless; the drug^,s^ized-^s a res^it c?^#^ie stap

:shptald have bmn exclud+ed.^ from evidencebecaw, th^e stop vvas unreasonabie under

Artit1eI9 'Section 14; of the (3kC04'stitaatio.n. It ^s us^dis^u^d t^t 1he tc^wns^tip a^c,^^•

violated R.C. 4513.39- by inaking,t. he oxtraterritoria1 stcap. on an inimtate h,ighway for :A

marked lane v%oIation, -whiob is specWed in R.C. 4513:39(A} as baii3g within the

cxclusive 3urisdietiOniDf the state highway patroi, shoris, aziii sheriff deputies. Furt'her,

no extenuating circumstances were presented to justify m eatraterritoa:ial stop by

M

iou
wir

O ÊC 0 6 ^p
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township poiim officers for this type af st~a.ffle vioIWan. I , herefore, wo findthp

ex<traterzatcliaI stop Was unreasonabIe unde*r the Ohio Ca.ristitiitiojn;

Aripe^jlaxzt°s secccand and t1ii^d "szgmncn^ of oxror ^eweii-^^ - p^t.

The jitdgriaent of fi,.he Wcod ^ounty Cawt afCortxmonPleu is revencd in

P4tt. ne ent zs.ieversed antyas to the flnds`gzg.iha.t #h:e exciiisat^nm3!.naicwas;nvt

applioble. We: frtd.tha,:t the evldenoe ^elzcd as a raialt.cafti^c: ur^e^sonalile, WmTantitcss

Sta^r s^crt^id ^^v^ ^cen suppresses^. ^xss Case is<r^^ded :for proc^^gs cc>s^^isteat vvith

this decision. Appeilee is ordered to pay the ctrirt cQsts vft1iis appeai piusc»t W ;g:pp.F.

24:.

Judgnent, xevened m,part.

Aceatzfied cnp^ cifthj^s en#ry sha1Icoristitute #he.ftiandate pursuant to App.R. 127.
also 6th Dist.Loc..App.IZ 4:

L. P`e . kowslu

Arlcne Singm P:J, .

:TaznOS131 :ienses^. ^
CC?NCUP:..

I'his decision is subject to x.' g by e^u me Court of
Ohids Rcpoa-ttcr tifDecisions. Parties intereswd in vithe fm al reported

version;are sdvised to visit the C)hiO.Suprorrtie Cawrt's web site ats

11.. O _ 4 6 ;

See
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IN THE COURT OF COMMON PLEAS OF WOOD COUNTY, OHIO

State of Ohio, Case No. 11 CR 163

Plaintiff, JUDGMENT OF CONVICTION
SENTENCING F-2

V.

Terrance Brown,

Defendant.

PRISON

JUDGE REEVE KELSEY

November 26, 2012

This cause was before the Court on this 26 th day of November, 2012, for

sentencing. Present were Gwen Howe-Gebers, Assistant Prosecuting Attorney,

on behalf of the State of Ohio and the defendant with his counsel, Lawrence

Gold, Esq.

At a prior hearing pursuant to Civ.R. 11(C), the offender entered a plea of

no contest to the offense of Aggravated Possession of Drugs, a violation of

2925.11(A)(C)(1)(c), a felony of the second degree. The court accepted the

offender's plea of no contest, and the defendant was convicted of the offense of

Aggravated Possession of Drugs, a violation of 2925.11(A)(C)(1)(c), a felony of

the second degree.

15



1, f

Counsel for the defendant spoke to the Court on behalf of his client. The

state recommended a prison term. Upon inquiry, the offender made a statement

prior to the imposition of sentence.

In determining the sentence, the record, all oral statements, the

presentence report, the pertinent financial information contained in the

presentence report that reflect upon the offender's present and future ability to

pay any financial sanctions imposed, the purposes and principles of sentencing

as well as the seriousness and recidivism factors were carefully reviewed.

The court noted that the overriding purposes of felony sentencing are to

protect the public from future crime, by the offender and others and to punish the

offender using the minimum sanctions that the court determines accomplish

those purposes without imposing an unnecessary burden on state or local

government resources. The court further noted that in achieving those

purposes, the sentencing court shall consider the need for incapacitating the

offender, deterring the offender and others from future crime, rehabilitating the

offender, and making restitution to the victim of the offense, the public, or both.

The court further noted that a sentence must be commensurate with and

not demeaning to the seriousness of the offender's conduct and its impact upon

the victim, and consistent with sentences imposed for similar crimes committed

by similar offenders.

The Court finds that pursuant to R.C. 2929.11, this is an offense which is

presumed that a prison term is necessary in order to comply with the purposes

and principles of sentencing.

2
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The court reviewed the seriousness and recidivism factors and considered

that the offense was committed as part of an organized criminal activity and the

offender has a history of criminal convictions.

After a review of the foregoing factors, the court finds that the presumption

in favor of a prison sentence has not been overcome and that a community

control sanction or a combination of community control sanctions would demean

the seriousness of the offense.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that for the

offense of Aggravated Possession of Drugs, a violation of 2925.11(A)(C)(1)(c), a

felony of the second degree the offender is sentenced to a mandatory term of

three (3) years in the Ohio Department of Rehabilitation and Corrections.

IT IS ORDERED that the offender shall submit to DNA testing pursuant to

R.C. 2901.07.

IT IS ORDERED that the offender shall pay a mandatory fine of $7500.00

to the Wood County Clerk of Courts who shall disburse said monies to the Lake

Twp. Police Department Drug Fund

IT IS ORDERED that the offender's operator's license shall be suspended

for a period of three (3) years.

POST RELEASE CONTROL

The offender will be subject to three (3) years of Post Release Control as

well as the consequences for violating the conditions of post release control

imposed by the Parole Board pursuant to R.C. 2967.28. If the offender violates a

3
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post release.controi sanction, the Adult Parole authority, or the Parole Board may

impose a more restrictive sanction, may increase the duration of the post release

control or may impose a prison term, which may not exceed nine (9) months.

The maximum cumulative prison term imposed for violations during post release

control may not exceed one-half of the stated prison term. Further, if the

violation of the sanction is a felony, the offender may be prosecuted for the felony

and, in addition, the Court may impose a prison term for the violation. The

offender is ordered to serve as a part of this sentence any term of post release

control imposed by the Parole Board and any prison term for violation of the post

release control conditions.

The Court informed the offender that he is eligible to apply for judicial

release from prison, but if eligible, the Court may not grant such release.

The court reminded the offender that under federal law, the offender can

never lawfully possess a firearm and that if the offender is ever found with a

firearm, even one that belongs to someone else; the offender may be prosecuted

by federal authorities and may be subject to imprisonment for several years.

CREDITS AND COSTS

The offender is given credit for jail time served pursuant to R.C. 2967.191.

The Court has been informed that the offender has been incarcerated for one (1)

day in the Wood County Justice Center as of the date of sentencing.

4
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RIGHT TO APPEAL

The court reviewed with the offender his right to appeal a sentence that is

contrary to law.

Offender is ordered to pay the costs of this prosecution. Judgment is

awarded for costs and execution awarded. The offender is notified that if the

offender fails to pay this judgment or fails to make timely payments towards that

judgment under a payment schedule approved by the court, the court may order

the offender to perform additional community service in an amount of not more

than forty hours per month until the judgment is paid or until the court is satisfied

that the offender is in compliance with the approved payment schedule. The

offender is also notified that if the court orders the offender to perform the

community service, the offender will receive credit upon the judgment at the

specified hourly credit rate per hour of community service performed, and each

hour of community service performed will reduce the judgment by that amount,

The specified hourly credit rate per hour will be that minimum wage established

as contemplated by R.C. 4111.02 as then in effect.

Bond released.

The offender requested a stay of execution on the sentence. The state

remained silent on the request. That request was denied by the court.

Offender is remanded to the custody of the Wood County Sheriff to await

transportation to the Correction and Reception Center, Orient, Ohio.

5

19



The offender requested to be released on bond pending appeal to which

the state objected. The court denied that request.

^ Ŵ
Judge Reeve Kel

CERTIEICd4TE

The undersigned mailed or delivered a copy of this judgment entry to
Gwen Howe-Gebers, Assistant Prosecuting Attorney, Lawrence Gold, Esq.,
Marvin Barnett, Esq., the offender c/o WCJC, Adult Probation Department, Adult
Parole Board, and the Wood County Sheriff.

I l-A2
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USCS Const. Amend. 4 -Printable Page

Lexis Advance

Fourth Amendment of the United States Constitution

USCS Const. Amend. 4 (Copy citation)

Current through PL 113-120, approved 6/10/14

Page 1 of 382

United States Code Service - Constitution of the United States >CONSTITUTION OF THE
UNITED STATES OF AMERICA }AMENDMENTS ^AMENDMENT 4

Notice

Part 1 of 9. You are viewing a very large document that has been divided into parts.

Unreasonable searches and seizures.

The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause,
supported by Oath or affirmation, and particularly describing the place to be searched, and the persons
or things to be seized.

Annotations

Case Notes

."-!'Hide

zt I. IN GENERAL
2t 1. Generally
12. Construction
13. Purpose
A 4. Applicability
+ 5. --Civil forfeiture or seizure
A6. Reasonableness
A 7. --Use of force
A 8. Persons and entities bound
19. Validity of search as unaffected by evidence found
± 10. Questions for court and jury
± 11. Miscellaneous
A II. RELATION TO, AND VALIDITY OF, OTHER LAWS
+ 12. Relationship of state, local and federal law
+ 13. --Particular state or local laws
A 14. Other federal constitutional provisions
± 15. Federal statutes
zt 16. Federal Rules of Criminal Procedure
± 17. Miscellaneous
{' III. PERSONS AND INTERESTS PROTECTED
+ 18. Generally
A. 19. Right of privacy
A 20. --Particular circumstances
# 21. Expectations of privacy
A 22. --Expectation affected by governmental involvement
_+ 23. --Guests and invitees
A 24. --Outdoors and in public places
A 25. --Other particular circumstances
' IV. WHAT CONSTITUTES "SEARCH OR SEIZURE"

https://advance.lexis.corn/Pages/ContentViewPrintablePage.aspx 6/27/2014 21



Oh. Const. Art. I, § 14 -Printable Page

Lexis ^dvance-'

Oh. Const. Art. I, § 14 (Copy citation)

Page 1 of 170

Current through Legislation passed by the 130th General Assemblyand filed with the Secretary of State
through File 95 Annotations current through May 19, 2014

Ohio Constitution =CONSTITUTION OF THE STATE OF OHIO >ARTICLE I. BILL OF RIGHTS

§ 14. Search warrants and general warrants

The right of the people to be secure in their persons, houses, papers, and possessions, against
unreasonable searches and seizures shall not be violated; and no warrant shall issue, but upon
probable cause, supported by oath or affirmation, particularly describing the place to be searched and
the person and things to be seized.

Annotations

Case Notes

-;Hide

_+ GENERALLY.
+ ABANDONED PROPERTY.
#' ABUSE OF PROCESS.
±' ADMINISTRATIVE SEARCH.
A ADMISSION TO POSSESSING DRUGS.
I AERIAL SURVEILLANCE.
+' AFFIDAVIT.
t ALCOHOL, DRUG TESTING GENERALLY.
A ANIMAL CONTROL.
A ANONYMOUS TIP.
't ANTICIPATORY WARRANT.

APPLICABILITY.
A APPOINTMENT OF NEW JUDGE.
i ARREST.
I --ACTIVE WARRANT.
'F AUTHORITY OF REFEREE.
_* BICYCLES.
A BLOOD SAMPLES.
* CANINE SNIFF.
± CELL PHONE DATA.
A CHECKPOINTS.
'' COLLEGE DORM ROOM.
A COMMERCIAL BUILDINGS.
A COMMERCIAL VEHICLES.
A COMMON LAW.
' COMMUNITY CARETAKING.
A COMMUNITY CONTROL.
.1. CONDUCT UNBECOMING OFFICER.
A CONSENSUAL ENCOUNTER.
^ CONSENT.
^ --EXTENT OF SEARCH.
^ --HOME SEARCH.
$' --INVOLUNTARY.
A --PERSON IN CUSTODY.
± --THIRD PARTY.

https://advance.lexis.com/Pages/ContentVieNvPrintablePage.aspx 6/27/2014 22



ORC Ann. 4513.39 -Printable Page

Lexis ^ dvanc^^'

orc 4513.39

ORC Ann. 4513.39 (Copy citation)

Page 1 of3

Current through Legislation passed by the 130th General Assemblyand filed with the Secretary of State
through File 95 Annotations current through May 19, 2014

Page's Ohio Revised Code Annotated -}TITLE 45. MOTOR VEHICLES -- AERONAUTICS --
WATERCRAFT >CHAPTER 4513. TRAFFIC LAWS -- EQUIPMENT; LOADS --MISCELLANEOUS
PROVISIONS

§ 4513.39: Power to make arrests on highways

(A) The state highway patrol and sheriffs or their deputies shall exercise, to the exclusion of all
other peace officers except within municipal corporations and except as specified in division (B) of
this section and division (E) of section 2935.03 of the Revised Code, the power to make arrests for
violations on all state highways, of sections 4503.11, 4503.21, 4511.14 to 4511.16, 4511.20 to
4511.23, 4511.26 to 4511.40, 4511.42 to 4511.48, 4511.58, 4511.59, 4511.62 to 4511.71,
4513.03 to 4513.13, 4513.15 to 4513.22, 4513.24 to 4513.34, 4549.01, 4549.08 to 4549.12, and
4549.62 of the Revised Code.

(B) A member of the police force of a township police district created under section 505.48 of the
Revised Code or of a joint police district created under section 505.482 of the Revised Code, and a
township constable appointed pursuant to section 509.01 of the Revised Code, who has received a
certificate from the Ohio peace officer training commission under section 109.75 of the Revised
Code, shall exercise the power to make arrests for violations of those sections listed in division (A)
of this section, other than sections 4513.33 and 4513.34 of the Revised Code, as follows:

(1) If the population of the township that created the township or joint police district served by
the member's police force or the township that is served by the township constable is fifty
thousand or less, the member or constable shall exercise that power on those portions of all state
highways, except those highways included as part of the interstate system, as defined in section
5516.01 of the Revised Code, that are located within the township or joint police district, in the
case of a member of a township or joint police district police force, or within the unincorporated
territory of the township, in the case of a township constable;

(2) If the population of the township that created the township or joint police district served by
the member's police force or the township that is served by the township constable is greater
than fifty thousand, the member or constable shall exercise that power on those portions of all
state highways and highways included as part of the interstate highway system, as defined in
section 5516.01 of the Revised Code, that are located within the township or joint police district,
in the case of a member of a township or joint police district police force, or within the
unincorporated territory of the township, in the case of a township constable.

History

GC § 6297; 119 v 810; Bureau of Code Revision, 10-1-53; 138 v H 207 (Eff 3-13-81); 139 v H 738 (Eff
6-25-82); 140 v H 632 (Eff 3-28-85); 143 v H 171 (Eff 5-31-90); 143 v H 669 (Eff 1-10-91); 145 v H
687. Eff 10-12-94; 150 v H 163, § 1, eff. 9-23-04; 2011 HB 153, § 101.01, eff. Sept. 29, 2011.

Annotations -Hide

Notes

Section Notes
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