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STATEMENT OF THE CASE

On May 19, 2011, the Wood County Grand Jury returned a true-bill indictment against
Defendant-Appellee, Terrence Brown (“Brown”), charging him with Aggravated Possession of
Drugs, in violation of R.C. 2925.11(A) and (C)(1)(d), a felony of the second degree. Record of
Trial Proceedings (“RTP”) #2.

On February 21 and 22, 2012, Brown filed two motions to suppress, which were identical
in all respects save one: the first motion had not been signed by counsel, but the second motion
had been signed by counsel. See RTP #40 (without signature), #41 (with signature).

On June 14, 2012, the trial court held an evidentiary hearing on those motions. RTP #50;
See RTP #48.

On June 20, 2012, the trial court journalized its decision, denying the motion(s) to
suppress. RTP #52.

Subsequently, on September 14, 2012, Brown tendered a no-contest plea to an amended
charge of Aggravated Possession of Drugs, in violation of R.C. 2925.11(A) and (C)X(1)(c), a
felony of the second degree. RTP #59. And, on November 26, 2012, the trial court sentenced
Brown to a mandatory three-year prison term. RTP #62, #85.

Brown timely appealed to the Sixth District Court of Appeals, challenging the trial
court’s denial of his motion(s) to suppress. RTP #71-73. On December 6, 2013, the appellate
court journalized its decision and judgment in favor of Brown. State v. Brown, 6™ Dist. Wood
No. WD-12-070, 2013-Ohio-5351, 4 N.E.2d 452; Record of Appellate Proceedings (“RAP”)
#25.

Plaintiff-Appellant, the State of Ohio, timely appealed that decision to this Court. And,

on April 23, 2014, this Court accepted the State’s appeal.



STATEMENT OF FACTS
L Brown’s Motion(s) to Suppress.

Brown’s motions to suppress (RTP #40, #41) challenged the constitutional propriety of
the stop and arrest in the case as follows:

The Defendant contends that Traffic Patrol Officer Kelly Clark did not have the

constitutionally requisite reasonable suspicion to justify the initial stop of the

Defendant as no traffic violation occurred. Furthermore, officers of the Lake

Township Police Department lacked probable cause to justify Defendant’s

subsequent arrest. RTP #40, p. 3; RTP #41, p. 3.

Neither motion argued that the traffic stop was made in violation of R.C. 4513.39. See
generally RTP #40, #41. And while both motions invoked the Fourth Amendment to the United
States Constitution and Article 1, Section 14 of the Ohio Constitution (See RTP #40, p- 1; RTP
#41, p.1), neither motion argued that Article 1, Section 14 of the Ohio Constitution provided
greater protection than the Fourth Amendment to the United States Constitution. See generally
RTP #40, #41.

On June 14, 2012, the trial court held a suppression hearing. At the outset of that
hearing, Brown’s counsel limited his challenge to a single issue, namely: whether Officer Clark
had had reasonablé-and-articulable suspicion otherwise necessary to initiate a traffic stop.
Transcript of Proceedings (“TP”), pp. 4, 5. The State, therefore, restricted its proof to that issue
(See TP, p. 6), and the following proof was adduced at that hearing.

Officer Clark worked for the Lake Township Police Department. TP, p. 6. On March 16,
2011, Ofﬁéer Clark was sitting stationary on I-280 watching traffic. TP, pp. 7-8. Officer Clark
exited the crossover and entered traffic to watch another vehicle. TP, pp. 8, 25. She then saw

Brown’s vehicle commit a “marked lanes” violation. TP, pp. 9, 12; See TP, p. 44. Specifically,

Officer Clark testified that she saw Brown’s passenger-side tires cross the white edge line while



he was negotiating a curve in the road. Id.; See TP, pp. 47, 51-52. His tires were over the edge
line for approximately 100 feet of travel. Id. As aresult, Officer Clark initiated a traffic stop on
I-280 and identified Brown as the driver. TP, pp. 9-10.

On June 20, 2012, the trial court journalized its decision, in which it denied Brown’s
motion(s) to suppress. RTP #52. Therein, the trial court did not consider or determine if Officer
Clark had made an extraterritorial stop in violation of R.C. 4513.39. See generally RTP #52.
Likewise, the trial court did not consider or determine if Article 1, Section 14 of the Ohio
Constitution afforded any greater protection than the Fourth Amendment to the United States
Constitution. See generally Id.

1 Brown’s Appeal.

On appeal, Brown asserted for the first time that Officer Clark had made an
extraterritorial stop in violation of R.C. 4513.39. See RAP #19, pp. 9-12 (Second Assignment of
Error). But Brown never asserted that Article I, Section 14 of the Ohio Constitution provided
greater protection than the Fourth Amendment to the United States Constitution. See generally
RAP #19, pp. 13-21 (Third Assignment of Error).

In its merit brief (RAP #22), therefore, the State never refuted the notion that ‘Article I
Section 14 of the Ohio Constitution provided greater protection than the Fourth Amendment to
the United States Constitution; rather, it proceeded under precepts of well-established law that
the constitutional protections were coextensive. See generally RAP #22, pp. 5-9 (Response to
Second and Third Assignments of Error).

In its decision and judgment, the Sixth District Court of Appeals took a different
approach, sua sponte. See State v. Brown, 6™ Dist. Wood No. WD-12-070, 2013-Ohio-535 1,4

N.E.2d 452, 9 15-20 (RAP #25). It determined that Officer Clark’s extraterritorial stop, which



violated R.C. 4513.39(A), did not violate the Fourth Amendment to the United States
Constitution. Id., q 15. But the appellate court also ruled, sua sponte, (1) that Article I, Section
14 of the Ohio Constitution provided greater protection than the Fourth Amendment to the
United States Constitution (see Id., § 15, 20), and (2) that Officer Clark’s exfraterritorial stop,
which violated R.C. 4513.39, also violated Article I, Section 14 of the Ohio Constitution (/d., 1
20). The appellate court, therefore, concluded that the trial court should have invoked the

exclusionary rule and suppressed the fruits of the traffic stop. Id., 922.



ARGUMENT

PROPOSITION OF LAW: A violation of R.C. 4513.39 does not rise to the level of a
constitutional violation under Article I, Section 14 of the Ohio Constitution or the Fourth
Amendment to the United States Constitution; therefore, the exclusionary rule cannot be
invoked to suppress the fruits of any such statutory violation.

L Introduction

Foundational shifts in the judicial approach to a well-settled Constitutional issue happen
rarely and with great caution. Indeed, policy changes, as they relate to the interpretation of the
Ohio Constitution, affect evei'y corner of this State. And these policy changes have long-lasting
repercussions—not only for the specific issue raised but also for many allied issues, whether
foreseen at that time or not. Traditionally, such a drastic policy change is within the strict
province of this Court, as the ultimate arbiter of the Ohio Constitution. Yet the Sixth District
Court of Appeals cloaked itself with the mantle of an umpire of the fundamental law in Ohio and
bestowed a state constitutional protection heretofore never ascribed by any court—at any level—
in Ohio.

The issue that the Sixth District seized upon is of great constitutional significance, to wit:
a violation of the jurisdictional statute for township police officers triggers a violation of the
Ohio Constitution. That decision encroaches on legislative powers, in that the Ohio General
Assembly chose to not provide a statutory remedy for a violation of that statute; the Sixth
District, however, crafted its own remedy and clothed it in constitutional garb. In doing so, the
appellate court trumped a strong line of precedent from this Court and other appellate courts.

And that rationale has already gained momentum beyond the Sixth District.



A. State v. Brown, 6" Dist. Wood No. WD-12-070, 2013-Ohio-5351, 4 N.E.3d 452.

There are a number of reasons why State v. Brown is unique and of great constitutional
importance to the law of Ohio. As stated in the facts, this case stems from a traffic stop by a
Lake Township police officer of Brown on I-280 for a “marked lanes” violation. That traffic
stop lead to the discovery and seizure of drugs in Brown’s car. After police discovered those
drugs, they arrested Brown for a felony drug-abuse offense. State v. Brown, 6™ Dist. Wood No.
WD-12-070, 2013-Ohi0-5351, 4 N.E.2d 452,91, 4-5.

After reviewing the applicable case law, the Sixth District held that Officer Clark’s traffic
stop violated R.C. 4513.39(A), as set forth in State v. Holbert, 38 Ohio St.2d 113, 311 N.E.2d 22,
67 0.0.2d 111 (1974). The Sixth District noted that “[t}here is no statutory penalty for violatior
of the jurisdictional statute.” State v. Brown, 6% Dist. Wood No. WD-1 2-070, 2013-Ohio-5351,
4 N.E.2d 452, 9 12. The Sixth District then held that that statutory violation did not violate the
Fourth Amendment to the United States Constitution. Id., at § 13-17. It was after that, however,
that the Sixth District fashioned a remedy found nowhere in Ohio’s rich constitutional history.

The Sixth District stated the following:

Today, however, we conclude that we must respond to the assignment of error

raised by a defendant in an extraterritorial stop case by addressing the specific

constitutional violation alleged. The violation of the United States Constitution

and the violation of the Ohio Constitution are separate issues which require the

application of two separate rules of law as set forth in Arwater and Brown: A stop,

even if in violation of state law, is not unreasonable under the Fourth Amendment

to the United States Constitution if the stop was based on probable cause.

Atwater. However, a stop made in violation of state law is reasonable under

Atticle I, Section 14, of the Ohio Constitution only when probable cause to make

the stop exists and the government's interests in allowing unauthorized officers to

make this type of stop outweighs the intrusion upon individual privacy. Brown.

Upon a review of the evidence and the law, we find that there was no violation of

the Fourth Amendment in this case because the township officer had probable
cause to initiate the stop. Nonetheless, the drugs seized as a result of the stop



should have been excluded from evidence because the stop was unreasonable

under Article I, Section 14, of the Ohio Constitution. It is undisputed that the

township officer violated R.C. 4513.39 by making the extraterritorial stop on an

interstate highway for a marked lane violation, which is specified in R.C.

4513.39(A) as being within the exclusive jurisdiction of the state highway patrol,

sheriffs, and sheriff deputies. Further, no extenuating circumstances were

presented to justify an extraterritorial stop by township police officers for this

type of traffic violation. Therefore, we find the extraterritorial stop was

unreasonable under the Ohio Constitution.

Id., 9 19-20.

That is a wholesale departure from Ohio’s constitutional jurisprudence. More troubling
is that the Sixth District’s bifurcated constitutional approach is now receiving traction outside the
Sixth District, making it an issue that has statewide implications. See e.g. Cleveland v. Persaud,
Cleveland Mun. Ct. No. 2013 TRC 042481, 2014 Ohio Misc. LEXIS 10, 6 N.E.3d 701, 706-707.
This trend needs to come to an abrupt end.
1L Lower courts must follow this Court’s holding in State v. Robinette III, and

harmonize Article 1, Section 14 of the Ohio Constitution with the Fourth

Amendment to the United States Constitution.

The Fourth Amendment to the United States Constitution and Article I, Section 14 of the
Ohio Constitution are nearly identical. Indeed, this Court said as much in State v. Robinette, 80
Ohio St.3d 234, fn. 2, 1997-Ohio-343, 685 N.E.2d 762. The Fourth Amendment to the United
States Constitution provides as follows: “The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and
no Warrants shall issue, but upon probable cause, supported by oath or affirmation, and
particularly describing the place to be searched, and the persons or things to be seized.”
Likewise, Article I, Section 14 of the Ohio Constitution states the following: “The right of the

people to be secure in their persons, houses, papers, and possessions, against unreasonable

searches and seizures shall not be violated; and no warrant shall issue, but upon probable cause,



supported by oath or affirmation, particularly describing the place to be searched, and the person
and things to be seized.”

In Robinette I11, this Court concluded that “case law indicates that, consistent with
Robinette II, we should harmonize our interpretation of Section 14, Article I of the Ohio
Consﬁtution with the Fourth Amendment, unless there are persuasive reasoﬁs to find otherwise.”
State v. Robinette, 80 Ohio St.3d 234, 239, 1997-Ohio-343, 685 N.E.2d 762.

Indeed, after this Court’s pronouncement in Robinette I1I, this Court reinforced the
soundness and applicability of that holding on several occasions. See e.g. State v. Kinney, 83
Ohio St.3d 85, 87, 1998-Ohio-425, 698 N.E.2d 49; State v. Orr, 91 Ohio St.3d 389, 391, 2001-
Ohio-50, 745 N.E.2d 1036; State v. Murrell, 94 Ohio St. 3d 489, 493-494, 2002-Ohio-1483, 764
N.E.2d 986; State v. Jordan, 104 Ohio St.3d 21, 2004-Ohio-6085, 817 N.E.2d 864, 9 55; State v.
Buzzard, 112 Ohio St.3d 451, 2007-Ohio-373, 860 N.E.2d 1006, § 13, fo. 2; State v. Smith, 124
Ohio St.3d 163, 2009- Ohio-6426, 920 N.E.2d 949, § 10, fn. 1. And even when this Court
departed somewhat from that standard in State v. Brown, 99 Ohio St.3d 323, 325, 327, 2003-
Ohio-3931, 792 N.E.2d 175, as it related to misdemeanor arrests', this Court quickly limited that
case to just that scenario in State v. Jordan, 104 Ohio St.3d 21, 35, 2004-Ohio-6085, 817 N.E.2d
864. Accord Bodager v. Campbell, 4™ Dist. Pike No. 12CA828, 2013-Ohio-4650, 9 36-37.

The Sixth District, however, departed drastically from the holding in Robinette III (and
its progeny) when it imposed differing constitutional standards for the United States Constitution
and the Ohio Constitution. State v. Brown, 6 Dist. Wood No. WD-12-070, 2013-Ohio-5351, 4

N.E.2d 452, 4 19-20. In doing so, the Sixth District never acknowledged Robinette IIl or its

! In doing so, this Court overruled its previous decision in State v. Jones, 88 Ohio St.3d

430, 435-437, 2000-Ohio-374, 727 N.E.2d 886.



seminal principle of harmonizing Article I, Section 14 of the Ohio Constitution with the Fourth
Amendment to the United States Constitution.

Contrary to Robinette III and its progeny, the Sixth District provided no compelling
reasons for having concluded that Article I, Section 14 of the Ohio Constitution provides greater
protection than the Fourth Amendment to the United States Constitution in this matter. In fact,
the Sixth District’s decision in this case did not simply fail to harmonize the two Constitutions—
it created an outright conflict. | |

The Sixth District should have followed Virginia v. Moore, 553 U.S. 164, 128 S.Ct. 1598,
170 L.Ed.2d 559 (2008), where the Supreme Court of the United States reaffirmed a long-held
constitutional maxim: “[w]hen an officer has probable cause to believe a person has committed
even a minor crime in his presence, the balancing of private and public interests is not in doubt.
The arrest is constitutionally permissible.” /d., 171. One year later, in State v. Jones, 121 Ohio
St.3d 103, 2009-Ohio-316, 902 N.E.2d 464, this Court embraced the constitutional rationale set
forth in Virginia v. Moore. In Jones, this Court ruled that the United States Supreme Court’s
ruling in Virginia v. Moore, “removed any room for finding that a violation of a state statute,
such as R.C. 2935.03 [a jurisdictional statute], in and of itself, could give rise to a Fourth
Amendment violation and result in suppression of the evidence.” Jones, 15. And the Jones
Court expressly rejected Mr. Jones’s invitation to adopt a balancing test in cases involving
extraterritorial stops:

Likewise, we must reject appellee’s entreaties that we develop a balancing test for

determining when to impose a suitable sanction for a law-enforcement officer’s

violation of the territorial limits on arrest powers. Generally, establishing a

remedy for a violation of a statute remains in the province of the General

Assembly, not the Supreme Court.

Id., 9§22



By refusing to follow Virginia v. Moore and State v. Jones, the Sixth District did not
simply fail to harmonize Article I, Section 14 of the Ohio Constitution with the Fourth
Amendment to the United States Constitution. Instead, it imposed its own new constitutional

regime, sua sponte, and created a constitutional conflict where none had otherwise existed.

III.  Itis improper for a court to raise a mere statutory violation to a constitutional
violation.

Almost thirty years ago, this Court settled the question of whether statutory violations
could still result in the invocation of the exclusionary rule. In State v. Wilmoth, 22 Ohio St.3d
251,262,490 N.E.2d 1236, 22 O.B.R. 427 (1986), citing Kettering v. Hollen, 64 Ohio St. 2d
232,234-235,41 N.E.2d 598, 18 0.0.3d 435 (1980), this Court said the following:

“The exclusionary rule has been applied by this court to violations of a
constitutional nature only. In State v. Myers (1971), 26 Ohio St. 2d 190, 196 [55
0.0.2d 447], this court enunciated the policy that the exclusionary rule would not
be applied to statutory violations falling short of constitutional violations, absent a
legislative mandate requiring the application of the exclusionary rule. In State v.
Downs (1977), 51 Ohio St. 2d 47, 63-64 [5 0.0.3d 30], the violation of Crim. R.
41 with respect to the return of a search warrant was described as non-
constitutional in magnitude and the exclusionary rule was not applied. Also, in
State v. Davis (1978), 56 Ohio St. 2d 51 [10 0.0.3d 87], it was held that
fingerprint evidence obtained in violation of a statute does not have to be
excluded.

“It 1s clear from these cases that the exclusionary rule will not ordinarily be

applied to evidence which is the product of police conduct violative of state law

but not violative of constitutional rights.”

That law and logic is still almost universally accepted today. In féct, in light of this
precedent, this Court has held that “technical violations do not rise to the level of constitutional
error.” State v. Craig, 110 Ohio St.3d 306, 312, 2006-Ohio-4571, 853 N.E.2d 621.

Yet, in this case, the Sixth District departed wholesale from the premise that statutory

violations of jurisdictional statutes do not per se create a violation of the Ohio Constitution.

State v. Brown, 6™ Dist. Wood No. WD-12-070, 2013-Ohio-5351, 4 N.E.2d 452, 9 19-20. The
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Sixth District’s deviation has already been recognized and applied outside the confines of
Northwest Ohio. See e.g. Cleveland v. Persaud, Cleveland Mun. Ct. No. 2013 TRC 042481,
2014 Ohio Misc. LEXIS 10, 6 N.E.3d 701, 706-707. A statewide problem is brewing.

Wile it is appropriate for courts to engage in judicial review, which finds its origins with
J ohnrMarshall during the formative era of American jurisprudence (See Marbury v. Madison, 5
U.S. 137, 175-178, 2 L.Ed. 60, 1 Cranch 137 (1803)), it is as important for courts to follow
precedent and maintain statewide stability. Here, the Sixth District opted instead to impose its
own view of the law of the State of Ohio and effectively trump this Court’s precedent.
Constitutionally speaking, that was inappropriate.

A. Violations of jurisdictional statutes for law enforcement do not rise to
constitutional violations, whether it be the federal or state constitutions.

There is a mountain of case law in Ohio that has continually restated the rule that a
violation of state law does not rise to the level of a constitutional violation. In fact, the Supreme
Court of the United States endorses that rule as well. In Virginia v. Moore, 553 U.S. 164, 167,
169, 128 S.Ct. 1598, 170 L.Ed.2d 559 (2008), the Supreme Court dealt with this issue the
following way: “Virginia law does not, as a general matter, require suppression of evidence in
violation of state law. * * * None of the early Fourth Amendment cases that scholars have
identified sought to base a constitutional claim on a violation of state or federal statute
concerning arrest.” The result being that Moore’s conviction for possessing crack cocaine was
still allowed to stand, even though his arrest for driving without a license was improper. Id.,
167; Accord Atwater v. City of Lago Vista, 532 U.S. 318, 347, 121 S.Ct. 1536, 149 L.Ed.2d 549
(2001) (Warrantless arrest for a seat belt violation was proper.)

This Court held likewise in State v. Emerson, 134 Ohio St.3d 191, 198, 2012-Ohio-5047,

981 N.E.2d 787:
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Even if Ohio’s statutory scheme required the removal of appellant’s DNA profile

upon his acquittal, suppression of that evidence is not appropriate. “{A] violation

of a state statute, * * * in and of itself, [does not] give rise to a Fourth

Amendment violation and result in the suppression of evidence.” State v. Jones,

121 Ohio St.3d 103, 2009-Ohio-316, 902 N.E.2d 464, ¥ 15, citing Virginia v.

Moore, 553 U.S. 164, 128 S.Ct. 1598, 170 L.Ed.2d 559 (2008). “[B]ecause of the

need for consistency and bright-line standards when applying the Fourth

Amendment, * * * ‘it is not the province of the Fourth Amendment to enforce

state law.”” Id. at 9 18, quoting Moore at 178. Since the General Assembly opted

not to provide a remedy to a party wronged by a violation of either R.C. 109.573

or 2901.07, “we are not in the position to rectify this possible legislative oversight

by elevating a violation of [these statutes] to a Fourth Amendment violation and

imposing the exclusionary rule.” Id. at 21, citing Moore at 178.

And that was only the most recent example from this Court. Indeed, courts—at all
levels—for many, many years across the State of Ohio have consistently found that arrests
performed outside of the statutory territorial jurisdiction of the officer in question did not cause
the exclusionary rule to be triggered under the Fourth Amendment and result in the suppression
of evidence or the dismissal of the charge.

1. State Highway Patrol

Revised Code section 5503.02 governs the duties and jurisdiction of the State Highway
Patrol. This statute does not provide for a remedy upon its violation. And the Seventh and Tenth
Districts have held that an extra-territorial stop concerning that agency does not result in the
necessity of the exclusionary rule being applied or charges being dismissed. State v. Ruff, 7
Dist. Belmont No. 01 BA 31, 2002-Ohio-2999, §17-25; State v. Murchison, 72 Ohio App.3d 840,
843-844, 596 N.E.2d 547 (10™ Dist. 1991).

2. Sheriff’s Department, Marshalls, Municipal Police, Township Police, and Others

Revised Code section 2935.03 governs the duties and jurisdiction of a whole host of law

enforcement agencies to make arrests without a warrant and outside of their jurisdiction. This

statute does not provide for a remedy upon its violation. And this Court along with the Second,
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Third, Fifth, Sixth, Seventh, Eighth, Ninth, Tenth, and Twelfth Districts have held that an extra-
territorial stop concerning the agency at issue does not result in the necessity of the exclusionary
rule being applied or charges being dismissed. See e.g. Kettering v. Hollen, 64 Ohio St.2d 232,
}233-36 and the syllabus, 416 N.E.2d 598, 18 0.0.3d 435 (1980); State v. Weideman, 94 Ohio
St.3d 501, 504-506 and syllabus, 2002-Ohio-1484, 764 N.E.2d 997; State v. Jones, 121 Ohio
St.3d 103, 105-108 and syllabus, 2009-Ohio-316, 902 N.E.2d 464; State v. Coppock, 103 Ohio
App.3d 405, 410-413, 659 N.E.2d 837 (2™ Dist. 1995); State v. Pierce, 2™ Dist. Montgomery
No. 19926, 2003-Ohio-7244, 4 9-10; State v. Brockschmidt, 3" Dist. Hancock No. 5-78-19, 1979
Ohio App. LEXIS 10805 (June 7, 1979); State v. Dillehay, 3" Dist. Shelby No. 17-12-07, 2013-
Ohio-327, § 31-35; Newark v. Anderson, 5™ Dist. Licking No. CA-3443, 1989 Ohio App. LEXIS
3332 (Aug. 23, 1989); Heath v. Johnson, 5™ Dist. Licking No. 04-CA-29, 2005-Ohio-485, 9 19-
21; State v. Tennison, 6™ Dist. Wood No. WD-88-41, 1989 Ohio App. LEXIS 1336 (Apr. 14,
1989); State v. Marsh, 7" Dist. Belmont No. 04 BE 18, 2005-Ohio-4690, 9 8-20, 25; State v.
Vicarel, 7 Dist. Mahoning No. 06 MA 129, 2007-Ohio-4746, 9 10-16; State v. Paul, 8" Dist.
Cuyahoga No. 79596, 2002 Ohio App. LEXIS 551 (Feb. 14, 2002); Stow v. Riggenbach, 97 Ohio
App.3d 661, 662-663, 647 N.E.2d 246 (9™ Dist. 1994); State v. Filler, 106 Ohio App.3d 731,
733-734, 667 N.E.2d 54 (9" Dist. 1995); State v. Popovich, 9® Dist. Lorain No. 05CA008836,
2006-Ohio-5065, 9 4-6; State v. Wilson, 10™ District Franklin No. 13AP-205, 2013-Ohio-4799, 9
4-11; State v. Cannell, 12 Dist. Butler No. CA2004-1 1-274, 2005-Ohio-5769, § 5-12.

3. State Highway Patrol and Sheriff’s Departments May Arrest on Highways

Revised Code section 4513.39 governs the duties and jurisdiction of the State Highway
Patrol and various sheriffs’ departments to make arrests on highways, yet it prohibits township

officers from “affecting the powers of arrest” on interstate highways. This statute does not
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provide for a remedy upon its violation. And this Court along with the Fourth, Fifth, Sixth,
Seventh, Ninth, Tenth,- Eleventh, and Twelfth Districts have held that an extra-territorial stop
concerning the agency at issue—principally township officers—does not result in the necessity
of the exclusionary rule being applied or charges being dismissed. State v. Holbert, 38 Ohio
St.2d 113, 116-117 and both paragraphs of the syllabus, 311 N.E.2d 22, 67 0.0.2d 111 (1974);
State v. Martinez, 4" Dist. Washington No. 91 CA 1, 1992 Ohio App. LEXIS 4892 (Sept. 28,
1992); State v. Phillips, 4™ Dist. Athens No. 94CA1623, 1995 Ohio App. LEXIS 290 (Jan. 20,
1995); State v. Davis, 5 Dist. Stark No. 2004-CA-00202, 2005-Ohio-494, § 51; State v. Harris,
6" Dist. Lucas No. L-81-228, 1982 Ohio App. LEXIS 14388 (Feb. 12, 1982); State v. Jones, 187
Ohio App.3d 478, 484-486, 2010-Ohio-1600, 932 N.E.2d 904; State v. Caldwell, 6™ Dist. Wood
No. WD-08-075, 2010-Ohio-1700, 9 11, 18-21; State v. Anderson, 7™ Dist. Columbiana No. 82~
C-27, 1983 Ohio App. LEXIS 12194 (June 23, 1983); State v. Torres, 9™ Dist. Medina No. 1014,
1981 Ohio App. LEXIS 11160 (Mar. 11, 1981); State v. Darga, 30 Ohio App.3d 54, 56, 506
N.E.2d 266, 30 O.B.R. 109 (10® Diét. 1985); State v. Aleshire, 10" Dist. Franklin No. 85AP-869,
1986 Ohio App. LEXIS 7786 (Aug. 5, 1986); State v. Annis, 11" Dist. Portage No. 2001-P-0151,
2002-Ohio-5866, § 19-23; State v. Davis, 12™ Dist. Butler App. CA80-05-0046, 1981 Ohio App.
LEXIS 14252 (June 24, 1981).

4. Park Rangers

Revised Code section 1545.13 governs the dutiés and jurisdiction of law enforcement
officers employed by a park commissioner to make arrests. This statute does not provide for a
remedy upon its violation. And the Second District has held that an extra-territorial stop
concerning the agency at issue does not result in the necessity of the exclusionary rule being

applied or charges being dismissed. Stat v. King, 2™ Dist. Clark No. 98-CA-97, 1999 Ohio App.
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LEXIS 2716 (June 18, 1999); State v. Taylor, 159 Ohio App.3d 629, 633-634, 2005-Ohio-804,
824 N.E.2d 1057 (2" Dist.).

5. Campus Police Officers

Revised Code section 3345.04 governs the duties and jurisdiction of State university law
enforcement officers. This statute does not provide for a remedy upon its violation. And the
Seventh District has held that an extra-territorial stop concerning the agency at issue does not
result in the necessity of charges being dismissed. State v. Littlejohn, T" Dist. Mahoning No. 11
MA 106, 2012-Ohio-4554, 9 10, 13, 18.

6. Metropolitan Housing Authority Police Officers

Revised Code section 3735.31(D) governs the duties and jurisdiction of metropolitan
housing authority police officers. This statute does not provide for a remedy upon its violation.
And the Eighth District has held that an extra-territorial stop concerning the agency at issue does
not result in the necessity of the exclusionary rule being applied or charges being dismissed;
although the specific statutory section was not expressly cited in either case. State v. Terrell, 8"
Dist. Cuyahoga No. 80676, 2002-Ohio-4913, 9 20; State v. Fannin, 8™ Dist. Cuyahoga No.
79991, 2002-Ohio-6312, 9 7-10.

7. Liquor Control Enforcement Agents

Revised Code section 5502.14 (formerly R.C. 5502.61) governs the duties and
jurisdiction of liquor control enforcement agents. This statute does not provide for a remedy
upon its violation. And this Court and the Fifth District have held that an extra-territorial stop
concerning the agency at issue does not result in the necessity of the exclusionary rule being

applied or charges being dismissed. State v. Droste, 83 Ohio St.3d 36, 39-40, 1998-Ohio-182,
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697 N.E.2d 620; See also State v. Robinson, 5 Dist. Stark No. 2003CA00235, 2004-Ohio-1571,
1 12-26.

8. Parole Officers

Revised Code section 2967.15 governs the duties and jurisdiction of parole officers to
make arrests. This statute does not provide for a remedy upon its violation. And this Court has
held that an arrest made outside of the jurisdiction does not result in the necessity of the
exclusionary rule being applied or charges being dismissed. State v. T} hompson, 33 Ohio St.3d 1,
8, 514 N.E.2d 407 (1987). |

9. Officers Involved in the Transportation of Arrested Persons

Revised Code section 2935.14 governs the duties and jurisdiction of transporting an
arrested person. This statute does provide for a remedy upon its violation, which is a fine of “not
less than one hundred nor more than five hundred dollars or imprisén[ment of] not more than
thirty days or both.” Nonetheless, this Court has held that a violation of that statute does not
- result in the necessity of the exclusionary rule being applied or charges being dismissed. Staze v.
Unger, 67 Ohio St.2d 65, 69-70, 423 N.E.2d 1078, 21 0.0.3d 41 (1981).

Cases from this Court, and others, have applied the same lo gic to non-jurisdictional
statutes, such as improper fingerprint procedure in a juvenile case (State v. Davis, 56 Ohio St.2d
51, 56-57, 381 N.E.2d 641, 10 0.0.3d 87 (1978)), a search warrant executed outside the
jurisdiction of the court issuing the warrant (State v. Klemm, 41 Ohio App.3d 382, 383, 536
N.E.2d 14 (1" Dist. 1987)), an improper urine test procedure (State v. Starkey, 11" District
Portage No. 2012-P-0038, 2012-Ohio-6219, 9 25-29), and others not listed here.

Given the great weight of the foregoing authority, this Court should conclude that the

Sixth District’s decision in this case is constitutionally infirm. This Court should conclude that
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the statutory violation at issue here does not rise to the level of a violation of Article I, Section 14
of the Ohio Constitution. Instead, this Court should adhere to the foregoing well-settled practice.
Left unchecked, the Sixth District’s decision will undermine the established precedent in Ohio
and create unnecessary confusion.

IV.  When a statute does not provide a remedy, it is the province of the Ohio General
Assembly, not the courts, to craft one.

In this case, the Sixth District effectively created a statutory remedy where none
otherwise existed by attiring it in constitutional raiment. In doing so, the court failed to exercise
the type of judicial restraint that this Court has consistently counseled.

This Court has traditionally commended and pursued a policy of judicial restraint. That
practice dates back over forty years to State v. Myers, 26 Ohio St.2d 190, 197, 271 N.E.2d 245,
55 0.0.2d 447 (1971). And it has been followed faithfully since then—the most recent example
being State v. Emerson, 134 Ohio St.3d 191, 198, 2012-Ohio-5047, 981 N.E.2d 787. The Sixth
District deviated from that well-settled principle when it created a suppression remedy under the
Ohio Constitution for a violation of R.C. 4513.39. State v. Brown, 6™ Dist. Wood No. WD-12-
070, 2013-Ohio-5351, 4 N.E.2d 452, §19-22. And at least one other court has looked to that
decision for guidance. Cleveland v. Persaud, Cleveland Mun. Ct. No. 2013 TRC 042481, 2014
Ohio Misc. LEXIS 10, 6 N.E.3d 701, 706-707. Constitutionally, that needs to be stopped.

When this Court was faced with a violation of R.C. 4511.19(B), after officers did not
inform a defendant in a drunk driving case that he had the right to an independent chemical test,
this Court said that suppression of the chemical test was not an option: “In reaching this result,
we are aware that there is no effective leverage available to a defendant which may be employed
to compel police officials to advise a suspect as required by R. C. 4511.19(B). This was, and is,

a matter for the General Assembly. In our view, there is no judicial machinery available to
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produce the missing sanction.” State v. Myers, 26 Ohio St.2d 190, 197, 271 N.E.2d 245, 55
0.0.2d 447 (1971) (emphasis added). And that logic was expressly followed by this Court in
Hillard v. Elfrink, 77 Ohio St.3d 155, 159, 1996-Ohio-333, 672 N.E.2d 166, and in State v.
Weideman, 94 Ohio St.3d 501, 504, 2002-Ohio-1484, 764 N.E.2d 997.

This principle was further bolstered when the Supreme Court of the United States in
Virginia v. Moore, 553 U.S. 164, 174, 128 S.Ct. 1598, 170 L.Ed. 559 (2008), held that “Virginia
chooses to protect individual privacy and dignity more than the Fourth Amendment requires, but
it also chooses not to attach to violations of its arrest rules the potent remedies that federal courts
have applied to Fourth Amendment violations. Virginia does not, for example, ordinarily
exclude from criminal trials evidence obtained in violation of its statutes.” This Court was quick
to adopt that logic for Ohio. State v. Jones, 121 Ohio St.3d 103, 107, 2009-Ohio-316, 902
N.E.2d 464; State v. Emerson, 134 Ohio St.3d 191, 198, 2012-Ohio-5047, 981 N.E.2d 787.

In fact, as seen above, this Court follows the concept of using “passive virtues” when
dealing with the question of whether the Court should, in so many words—“legislate a solution
from the bench” (as the Sixth District did) as opposed to identifying an absence in the statute and
letting the General Assembly address the issue, if it is of concern to it. See generally Bickel, The
Passive Virtues, 15 Harv. L. Rev. 40 (1961); Bickel, The Least Dangerous Branch: The Supreme
Court at the Bar of Politics (2d Ed. 1986). By doing such, moreover, this Court stands in concert
with the approach of the Supreme Court of the United States in retreating away from attempting
to divine the rationale of the legislature in choosing to include or not include a certain provision
in a statute. See Fletcher v. Peck, 10 U.S. 87, 130, 3 L.Ed. 162, 6 Cranch 87 (1810); Village of
Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, fn. 18, 97 S.Ct. 555, 50 L.Ed. 450

(1977). There is no need to depart from that sound approach now.
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This Court should take this opportunity to resolve definitively that the courts should
interpret the laws; it is not a court’s province to rewrite a statute to provide for a remedy that it
believes should be included therein. That decision would reaffirm the appropriate boundaries of
judicial review that have resounded in case law and scholarship for years. See generally
Wechsler, Toward Neutral Principles of Constitutional Law, 73 Harv. L. Rev. 1 (1959); Ely,
Democracy and Distrust: A Theory of Judicial Review (1981). Succinctly put, this Court should
rule that it was constitutionally inappropriate for the Sixth District create a remedy that does not

otherwise exist in R.C. 4513.39.
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CONCLUSION

The Sixth District overstepped its bounds in this case when it crafted a suppression
remedy for a violation of R.C. 4513.39. What makes that result so troubling and dangerous is
that the Sixth District side-stepped three well-ingrained jurispmdcntial principles to arrive at the
result that it did: it failed to follow Robinette III as well as its progeny and harmonize Article I,
Section 14 of the Ohio Constitution with the Fourth Amendment to the United States
Constitution; it elevated a statutory violation to a constitﬁtional one in contravention of well-
established Ohio law; and it crafted a remedy otherwise best left to the Ohio General Assembly.

There simply was not a constitutional violation in this case, sfate or federal. Granted,
there was a statutory violation, but it was a violation for which R.C. 4513.39 provides no
remedy. And while the exclusionary rule was attractive to the Sixth District, it just wasn’t
available. The State, therefore, respectfully requests that this Court accept the State’s
proposition of law: “A violation of R.C. 4513.39 does not rise to the level of a constitutional
violation under Article I, Section 14 of the Ohio Constitution or the Fourth Amendment of the
United States Constitution; therefore, the exclusionary rule cannot be invoked to suppress the
fruits of any such statutory violation.” As a result, this Court should reverse the decision of the

Sixth District Court of Appeals and reinstate Brown’s conviction and sentence.
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YEF R

Paul A. Dobsor, Wood County Prosecuting Attorney, Gwen
Howe-Gebers, Chief Assistant Prosecuting Attorney, and ,
David E. Romaker Jr,, Assistant Prosecuting Attorney; for appelles.

‘ k LT
- SINGER, P.L

{91} Appellant, Terrance Brown, was indicted i 2 single-count indictment

alieging a violation of R.C. 29235,1 1(A)(C)(1 Xe), possession of 30-mg, of oxycodone, 8
second-degres felony. The trial court acoepted appellant’s no-contest ples, and sentenced

him to 2 mandatory term of three years of imprisonment. Ap@eilant appealed the -




November 28, 2012 judgment of convietion gnd zsenteuciﬁg of ‘the Wood County Court of
Common Pleas and asserts thie le}qw'ing assignimenits.of error;
Assignment of Brror I The fm'ai court erred in its Ji:dgxﬁent entry by
stating that Appellant had been informed that he was'el igible for Judwzai
release when, in fact, he was-ordered to serve a mandatory sentence.

Assignment of Brrordl: The arresting officer was without statutory

authority to initiate Appellant’s traffic stop in‘violation of Appellant’s right
10 be free from unlawful search axid seizure under the Fourth Amendment
of the United States Constitution and Article 1, Section 14 of the Ohio
Constitution. |
Assignment of Error Il The trial court erred in denying Appellant’s
motion to suppress in violation of Appellant’s right 10 be free from
 unlawful search and seizure under the Fourth Amcndment of the United
States Constitution and Aricle I, Section 14 of the Ohio Constitution,
{912} In his first assignment.of error, appellant argues the trial Gourt erred
when it stated in its judgment entry appeﬁant had'been informed that he was
toserve a manéato;y sentence and he was not informed that he was eligible for
judicial release. The state dgrees.. However, the trial court issned & nunc pro tunc

judgment removmg the language regarding Jjudicial release on August 12,2013,




Therefore, we find this issue has been rendered moat Appellant’s first assignment
of ervor is not wc}!«takan.
{93} In his second and third assignments of error, appeliant argues the

attesting officer was without statutory authority to-initiate appetlant’s traffic stop

in violation of appeflant’s right to be frée from untawful search and seizure under

the Fourth Amendment of the Umted States Canstxiutxon ‘and Article 1, Sectxon M

of the Ohic Constitution. Therefore he argues the evidence obtsined ¢ a result of

- the'illegal stop should have been excluded under the exclusionary rule. ‘We agee.

{1 4} The following cvidence was admitted at the motion to suppress hearing.

Kelly Clatk, a patrol officer and K-9 handler for the Lake Township Police Department,

testified thet at approximately 6:00 pim. on Mareh 16, 2011, she was waiching the

southbound traffic on I-280 in Wood County while parked in a fiarked patrol car in the -

median. She pulled outinfo ﬂxe passing lane of the southbound trafficto: observe another

vehicle, but could not. recall the reason for following the car. "When she was

approximately two car lengths behind appellant’s vehicle, sh'e.obscx"ved. both of his right

tires cross over the white line for about one hundred feet along u ourve near the 795 exit
ramp, but the ear did not leave the paved highway. She did not, however, include the
details of her observations in her report. The officer testified she continued to follow

appeliant because he was niot in & good area to make a stop. As she pulled up alongside

-appellant, she observed him staring straight ahead and he did not turn to look af her, She:

initiated & stop just north of the intersection with the Ohio Turnpike, approximately

w




two and one-half miles from where she had been parked. The officer testified that in her

11 years as an officer, she sttempts to stop every vehicle where both tires cross over the

‘white line, but she has not always given the driver a citation,

{915} The officer testified she informed appellant that he was being cited for &

marked Jati¢ vislation for leaving his lane of travél. She did no, however, ultimately

write him g citation for the violation because she arrested Him for possession of drugs.

{96} Appellant and Deszira Gatewell, a"p&ssengér in appellant’s-vehicle, both

-+ testified the officer informed appellant that he should have vielded to & truck: that merged

onto the highway and never said appellant had left ks lane. Appelient denied crogsing

; the fog fing and explained that he was driving very deliberately fo avoid being stopped

- because-of his outstanding warrant and because he had drugs on.him thatevening,

{5/ 7} The trial court held that the officer had probable cause to stop appeliant
because of the maxked lane violation. Therefore, the court denied the motion to suppress
the eviderice obtained as a result 6f the stop.

{4 8} The review of a motion to suppress decision involves a mixed guestion of

law and fact. United States v. Combs, 369 F.3d 925, 937 (6th Cir.2004). Because the

irial court acts as thie trier of fact, it alone weighs the evidence and determines the

credibility of the witnesses, The reviewing court must aceept the trial court’s findings of
fact if they are supported by competent, credible evidence. State v. Williams, 134 Ohio

8t.3d 482, 2012-Ohio-5699, 983 N.E.2d 1245, 9 26, and State v. Roberts; 110 Ohio 8t.3d
71, 2006-Ohio-3665, 850 N.B.2d 1168, % 100. Accepting the suppoxjw&factuafl‘ﬁndiagﬁs,,




the appellate court must independently determine s a matter of law, without deférence to
 the trial court’s conclusion, whether the facts».mei:ﬂwappropriate legal standard. 24,

| {99} The Fourth Amendment to the United States Constitution prg"teptsi persons
from unreasonable searches and seizures. This pﬁﬁiege zs éﬁpiib’abl‘c to the states
through the Fourteenth Amendmeat Mapp v, Ohio, 3"6-‘?; U.S. 643, 655,81 8.Ct, '1*6'34', 6
L.Ed.2d 1081 (1961), | |

{i1 16} The “reasonableness™ of a stop and seizuire “is. measured in objective terms
by examining the totality of the circumstances.” Ohio . Robinette, 519 U.8.33, 39,117
S.Ct. 417, 136 LEd.2d 347 (1996) Any search or seizure that occurs *outside the
judicial pro.csss,"Withsut_.pricr'abgmvzﬂ by judge or rﬁagi strate; are per s¢ unreasonable
under the .Fcurﬂz,Amgndinent»subjbctmly to afew speqi,ﬁcal'ly established and well-
290 (1978), quoting Katz v. United ‘States, 389 U.S. 347, 357, 88 5.Ct, 307, I9L.Bd2d
576 (1967)..

{4 11} Furthermore, any evidesice obtained 85 result of an unlawfil search in
violation of the Fourth Amendment must be excluded from trial. Wong Sun v United
States, 371 U.S. 471, 484-485, 83 8.Ct, 407, 9.L.Ed.2d 441 (1963). The exclusionary
rule is not'applicable to violations of state law unless thereis also a constitutional
infringement. State'v. Wilmoth, 22 Ohio 5t3d 251, 262-264, 490 N.E.2d 1236 (1986)

and State v. Myers, 26 Ohio St.24 190, 196, 271 N.E2d 245 (1971).

|




{512} Appeliee coneedes that the officer in this case did not have statutory
authority fo stop appellant for a misdemeanor violation of R:C. 4511.33, driving outside
ﬂierlma:zkwlmcs,_}‘:e,cause the officer was outside her jurisdiction. R.C. 4513 39(A),

RC. 4513.30(4) provides state highsway patrol and county sheriffs or their deputies have

| the.cxclusive “ﬂiﬁﬁﬁf’td make arrests on interstate highways for specific offenses. Stare
v: Holbert, 38 Ohio $t:2d 113, 31 1 MN.E.2d 22 (1974), paragraph two of the syliabus,
There s no statutory penalty for violation of the jurisdiction statute.

{§] 13} The fact that the township officer violaied this ‘statute in stopping appellant
does not automatically require exclusion of the evidence obtained s a result of the stop.
See Atwater v. v;:qga Vista, 532°0.8.318, 354, 121 S.Ct. 1536, 149 L.Ed.3d 549 (20013
State v. Wilmoth, 22 Obio $t:3d 251, 263, 490 N.E.2d 1236 (1986); and City of Kettering
v. Hollen; 64 Ohio St.2d 232, 235, 41-6 N.E.2d 598 (1980). The unlawful stop would also

have to rise to the level of & consiitutional violation before the exclusionary ruls would be
appﬁiia.abzzg 1 |

{4 14} Gerierally, séizures based upon probable cause to airest ate reasonable
under the constitution, Atwaser and Florida v. Royer, 460°U.S. 491, 498, 103 S.C1. 131 9,
75 L.Bd.2d 229 (1983). A police officer may stop and arrest & person without a warrant
if the officer has reasonable cause to believe the person is-guilty of a felony or the officer
observes with his own senses that a-misdemeanor has been or is about to be committed in
his presence. Carroll v United States, 267 U.S. 132, 156-157, 45 $,CL. 280, 69 L Ed.

| 543(1925). In Atwater, an officer made an arrest rather than the issuance of a citation for




an observed minor misdemeanor in violation of a state statute. The United States
Supremie Coust held ﬂiat‘l the existence of probable cause was sufficient to make ;‘he errest
, Wzthcut a'wagrant a reasonable intrusion. upon g person stight 1o privacy, wz&icmt the
needto balance the inferests of the govenunent and the mdxvxdual sright to privacy.
Axﬁwgfer at'354,

{15} In the case before us, based upon the officer’s.obsérvations, the ofﬁcer had
probable cause fo stop appellant for s traffic violation, e, driving outside the Tagrked
lane. Therefore, the stop did not violate the Fourth Amendment zc-rthe United States.
Constitution. However, the Ohio Constitution can afford greater protection than the
United States Cpnsﬁtution.- California v. Greenwood, 486 UsS. 35, 43, 1 Gf&’S.Cft'. 1625,

- 1001L.Ed.2d 30 (1988).

{?{ 16} The Ohio Supreme Court has also relied upon the existence of probable.
cause 10 find that a warrantless stop was r&asmabléﬁeven though the aﬁcﬁr violated
statutory jurisdiction provisions. Hollen 21,235, In Hollen, the court found that becéuse

 the officer hiad probable cause to arresta driver fot a misdemearior traffic violation,
stopping the driver outside the officer’s Jurisdiction, in violation of R.C. 2935.03(D), was
0t an unreasonsble infringement of the individual’s constitutional rights under the

United States or Ohio Constitutions, 74,

{917} In State-v. Weideman, 94 Ohio St.3¢ $01, 764 N.E2d 997 (2002), the court

also determined that when an “officer, acting outside the officer’s statutory territorial

Jurisdiction, stops-and detaifis'a motorist for an offense committed and observed ontside

10
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the officer’s Jurisdiction, the seizure of the motorist by the officer is not vnréasonsble per
se under the Fourth Arendinent” 74, at the syllsbus. However, the court noted that in
the Hollers case, it hiad considered the totality of the circitistances fo determiric if the

extratertitorial stop violated the defendant’s constitutional rights, The additional

- considerations that the Hollen couri considered:were the facts that the offense was-

cormmitted within the oﬁs‘c‘iéﬁ*& Jurisdiction and the officer was in hot pursuit, Id, 84504,
ﬁemfcre, the Weideman court held that fo determine whether the offiver’s
extraterritorial stop, which violated Ohio »’law,' would be unreasonable under the standards
of the United States and Ohio Constitutions, despite the existence of probable cause, the:
court must also consider the totality of the circumstances and balance the government’s
interests in ﬂi&&g‘ﬂi& stop against the intrusion upon the individual’s privacy. 14, at
$05. The court applied the balancing test first enunciated in State v, Jones, 88 Ohio St.3d
430, 727 N.E.2d 886 (2000), syllabus. The court Tater recognized the Jones holding
conflicted with drwater, 532°U.8. 318, 121 §.Ct. 1536, 149 L.Ed.24 549, and limited the
Jones balancing test to infringements of thé Ohio Constitution. Staté v, Brown, 99 Ohio
St:3d 323, 2003-Ohio-3931, 792 N.E.2d 175, syllabus.

{9 18} Since Brown was decided, our court has addressed several cases without

distinguishing between the scope of protection provided under the United States and Ohio
 Constitutions, State v, Fitzpatrick, 152 Ohio App.3d 122, 2003-Ohio-1405, 786 N.E.2d

D42, 9 12 (6th Dist.) (we addressed only whether an extraterritorial stop for & minor

traffic violation was unreasonable under the Fourth Amendment, but applied the test for

11



determining whether the Ohio Constitufion was violated when we held that the stop was

v unreasonable bevause the driver did ot present g imminent danger to other metonsts)g

State'v. Black, 6th Dist. Fulfon No. F-03-010, 2004-Chic-218 {withonit dssﬂnguxshmg

whether'the defendantassgzg‘{ed a United States or Ohio Constitutionsl infringement, we

 held that the exclusionary rule was not applicable where ah officer had probable cause to

 stop and arrest a driver outside the officer’s jurisdiction when the officer observed the

deiver commit a misdemennor iraffic offénse within kis jurisdiction and immediately

followed the driver); State v. Jones, 187 Ohio App.3d 478, 2010-Ohio-1600, 935 N.E.2d

904, 9 17 (6th Dist.) (defendant assetted violations of the United States and Ohijo
Constitutions when 2 township pelice officer stopped the defendant, on aninterstate
highway outside the officer’s Jurisdiction afier observing traffic offenses, but we found.

only that the stop was réasonable under the United States Constitution because the officer

‘had probable cause to stop the driver even i‘fh’e.did not have statutory authority to arrest

or detain appellant or to issue traffic citations); and State v, Caldwell, 6th Dist. Wood No.
WD-8-075, 2010-Okio~1700, § 21 (defendant asserted vmiatzons of both constitutions,
but-we held only that the Fourth Amendment was not infringed when & township police

officer violated state law by stopping-a driver for crossing the fog line on an interstste

highway outside the officer’s municipal jurisdiction because the offices had probable

cause to chase the dtiver after he initially pulled over in response to the officer activating

his lights and then drove off af a high speed). -

e

12
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14 19} Today, however, we conclude that we must tesponid to the. asmgmnem of
exrorraised by a defendant i in an extraterritorial stop case by addressing the. speczﬁo
constitutional violation alleged. The viclation ofthe United States Constitution and the

vio!aﬁbn‘dfthz_e'-vomo Constitution are separate issnes which require the &ppﬁcation of two.

~ separgie riles of laW as set forth i in AMarer and Brown: A stop, even ifin vmlation of

- state !aw is not uiressonable under-the Fousth Améndment to the United States

Cangtitution if the stop was based onprobable cause. Arwater. However, a stop made in:
viglation of state law is reasonable under Art:clc I, Section 14, of the Okio Conéﬁt}xitiﬁn
only when probable cause to make the stop exists and the government's -interasis in
al}owmg unauthorized officers to make this type of stop outweighs the i mtmsxon upon

individual pnvacy Brows,

violation of the Fourth Amend;ment in this case becanise the iown's’_hip:ofﬁaer had'

probable cause to initiate the stop. Nonetheless, the drugs seized as-a result of the stop
should have been excluded from evidence because the stop was unreasonable under
Article ], Section 14, of the Ohio Constitution, It is .undisimted that the township officer
violated R.C. 4513.39 by making the extraterritorial stop ori an interstate highway for &
marked lane violation, which is specified inKG-.--#S’:IS:B:Q‘(-_A), as-being within the
exclusive j‘uﬁsdicﬁén of the state highway patrol, sheriffs, and sheriff deputies, Further,

no extenuating circumstances were presented to justify an extraterritorial stop by

10:
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also 6th Dist.Loc.App.R. 4.

township police officers for this type of traffic violation. Therefore, we find the
extraterritorial stop was unreasonable under the Ohio Coristitution, |

{9121} Appellant’s second and third assignments of error-are well-tzken in pant,

{422} The judgment of the Wood szniy Courtof Common J.Pie#s is memﬁ-m
patt. The judgmient is reversed only as to the finding ihaf-'ihe, exclusionary rule wasnot
apﬁiica‘iﬂ@. We ﬁmithat the evidence seized as a result of the utiressonable, Wairantless
stop should have been suppressed. This case is remanded for proceedings consistent with
this decision. Appélles is ordered tﬁ pay the court costs of this appeal pursuant to App.R.

24..

Judgment reversed in part.

A certified copy of this entry shall coristitute the mandate pursuant to App.R. 27, See

A W ~""-—-—-—-"’“

Mark L. Pietrykowski, J.

Arlene Singer, P.J. .

James D, Jensen. 3.
CONCUR, '

" This decision IS subjedt 1o furthis ARG by (he Suf #me Court of
Ohio's Reporter of Decisions, Parties intezested in Viewing the final reported
version are advised to visit the Ohio Supreme Court's web site at:

http://www.sconet state.oh.us/rod/newpdf/7source=6.
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IN THE COURT OF COMMON PLEAS OF WOOD COUNTY, OHIO

State of Ohio, Case No. 11 CR 163

Plaintiff, JUDGMENT OF CONVICTION
SENTENCING F-2

V.
PRISON

Terrance Brown,
JUDGE REEVE KELSEY

Defendant.
November 26, 2012

This cause was before the Court on this 26t day of November, 2012, for
sentencing. Present were Gwen Howe-Gebers, Assistant Prosecuting Attorney,
on behalf of the State of Ohio and the defendant with his counsel, Lawrénce
Gold, Esq.

At a prior hearing pursuant to Civ.R. 11(C), the offender entered a plea of
no contest to the offense of Aggravated Possession of Drugs, a violation of
2925.11(A)(C)(1)(c), a felony of the second degree. The court accepted the
offender’s plea of no contest, and the defendant was convicted of the offense of
Aggravated Possession of Drugs, a violation of 2925 .1 1A)C)(1)(c), a felony of

the second degree.
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Counsel for the defendant spoke to the Court on behélf of his client. The
state recommended a prison term. Upon inquiry, the offender made a statement
prior to the imposition of sentence.

In determining the sentence, the record, all oral statements, the
presentence report, the pertinent financial information contained in the
presentence report that reflect upon the offender’s present and future ability to
pay any financial sanctions imposed, the purposés and principles of sentencing
as well as the seriousness and recidivism factors were carefully reviewed.

The court noted that the overriding purposes of felony sentencing are to
protect the public from future crime by the offender and others and to punish the
offender using the minimum sanctions that the court determines accomplish
those purposes without imposing an unnecessary burden on state or local
government resources. The court further noted that in achieving those
purposes, the sentencing court shall consider the need for incapacitating the
offender, deterring the offender and others from future crimg, rehabilitating the

| offender, and making restitution to the victim of the offense, the public, or both.

The court further noted that a sentence must be commensurate with and

~not demeaning to the seriousness of the offender's conduct and its impact upon
the victim, and consistent with sentences imposed for similar crimes committed
by similar offenders.

The Court finds that pursuant to R.C. 2929.11, this is an offense which is
presumed that a prison term is necessary in order to comply with the purposes

and principles of sentencing.
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The court reviewed the seriousness and recidivism factors and considered
that the offense was committed as part of an organized criminal activity and the
offender has a history of criminal convictions.

After a review of the foregoing factors, the court finds that the presumption
in favor of a prison sentence has not been overcome and that a community
control sanction or a combination of community control sanctions would demean
the seriousness of the offense.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that for the
offense of Aggravated Possession of Drugs, a violation of 2925.11(A)C){(1)(c), a
felony of the second degree the offender is sentenced to a mandatory term of
three (3) years in the Ohio Department of Rehabilitation and Corrections.

IT IS ORDERED that the offender shall submit to DNA testing pursuant to
R.C. 2901.07.

IT IS ORDERED that the offender shall pay a mandatory fine of $7500.00
to the Wood County Clerk of Courts who shall disburse said monies to the Lake
Twp. Police Department Drug Fund.

IT IS ORDERED that the offender’s operator’s license shall be suspended

for a period of three (3) years.

POST RELEASE CONTROL

The offender will be subject to three (3) years of Post Release Control as
well as the consequences for violating the conditions of post release control

imposed by the Parole Board pursuant to R.C. 2967.28. If the offender violates a

17



post release control sanction, the Adult Parole authority, or the Parole Board may
impose a more restrictive sanction, may increase the duration of the post release
control or may impose a prison term, which may not exceed nine (9) months.
The maximum cumulative prison term imposed for violations during post release
Acontro! may not exceed one-half of the stated prison term. Further, if the
violation of the sanction is a felony, the offender may be prosecuted for the felony
and, in addition, the Court may impose a prison term for the violation. The
offender is ordered to serve as a part of this sentence any term of post release
control imposed by the Parole Board and any prison term for violation of the post
release control conditions. |

The Court informed the offender that he is eligible to apply for judicial
release from pﬁson, but if eligible, the Court may not grant such release.

The court reminded the offender that under federal law, the offender can
never lawfully possess a firearm and that if the offender is ever found with a
firearm, even one that belongs to someone else: the offender may be prosecuted

by federal authorities and may be subject to imprisonment for several years.

CREDITS AND COSTS

The offender is given credit for jail time served pursuant to R.C. 2967.191.
The Court has been informed that the offender has been incarcerated for one (1)

day in the Wood County Justice Center as of the date of sentencing.

18



RIGHT TO APPEAL

The court reviewed with the offender his right to appeal a sentence that is
contrary to law.

Offender is ordered to pay the costs of this prosecution. Judgment is
awarded for costs and execution awarded. The offender is notified that if the
offender fails to pay this judgment or fails to make timely payments towards that
judgment under a payment schedule approved by the court, the court may ordef
the offender to perform additional community service in an amount of not more
than forty hours per month until the judgment is paid or until the court is satisfied
that the offender is in compliance with the approved payment schedule. The
offender is also notified that if the court orders fhe offender to perform the
cbmmunity service, the offender will receive ckedit upon the judgment at the
specified hourly credit rate per hour of community service performed, and each
hour of community service performed will reduce the judgment by that amount.
The specified hourly credit rate per hour will be that minimum wage established
as contemplated by R.C. 4111.02 as then in effect.

Bond released.

The offender requested a stay of execution on the sentence. The state
remained silent on the request. That request was denied by the court.
Offender is remanded to the custody of the Wood County Sheriff to await

. transportation to the Correction and Reception Center, Orient, Ohio.

19



The offender requested to be released on bond pending appeal to which

the state objected. The court denied that request.

[ Qs

CERTIFICATE

The undersigned mailed or delivered a copy of this judgment entry to
Gwen Howe-Gebers, Assistant Prosecuting Attorney, Lawrence Gold, Esq.,

Marvin Barnett, Esq., the offender c/o WCJC, Adult Probation Department, Adult
Parole Board, and the Wood County Sheriff.

11-38-1a ) CO\LY Rethans
)
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USCS Const. Amend. 4 -Printable Page Page 1 of 382

Lexis Advance®

Fourth Amendment of the United States Constitution
USCS Const. Amend. 4 (Copy citation)

Current through PL 113-120, approved 6/10/14
United States Code Service - Constitution of the United States >CONSTITUTION OF THE
UNITED STATES OF AMERICA *AMENDMENTS AMENDMENT 4
§Notice ;
et Part 1 of 9. You are viewing a very large document that has been divided into parts.
? Unreasonable searches and seizures.
The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause,

supported by Oath or affirmation, and particularly describing the place to be searched, and the persons
or things to be seized.

Annotations ~Hide
| Case Notes

2 I. IN GENERAL

* 1. Generally

X 2. Construction

X 3. Purpose

X 4. Applicability

X 5. --Civil forfeiture or seizure

X 6. Reasonableness

X 7. --Use of force

X 8. Persons and entities bound ,

¥ 9. Validity of search as unaffected by evidence found
X 10. Questions for court and jury

X 11. Miscellaneous

X II. RELATION TO, AND VALIDITY OF, OTHER LAWS
X 12. Relationship of state, local and federal law

X 13, --Particular state or local laws

X 14, Other federal constitutional provisions

X 15. Federal statutes

X 16. Federal Rules of Criminal Procedure

& 17. Miscellaneous

¥ III. PERSONS AND INTERESTS PROTECTED

% 18. Generally

X 19. Right of privacy

X 20. --Particular circumstances

* 21. Expectations of privacy

X 22. --Expectation affected by governmental involvement
X 23. --Guests and invitees

¥ 24. --Outdoors and in public places

& 25. --Other particular circumstances

% IV. WHAT CONSTITUTES "SEARCH OR SEIZURE"

https://advance.lexis.com/Pages/ContentViewPrintablePage.aspx 6/27/2014
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Oh. Const. Art. I, § 14 -Printable Page Page 1 of 170

Lexis Advance®

Oh. Const. Art. I, § 14 (Copy citation)

Current through Legislation passed by the 130th General Assemblyand filed with the Secretary of State
through File 95 Annotations current through May 19, 2014

Ohio Constitution >*CONSTITUTION OF THE STATE OF OHIO >ARTICLE I. BILL OF RIGHTS
| § 14, Search warrants and general warrants

The right of the people to be secure in their persons, houses, papers, and possessions, against
unreasonable searches and seizures shall not be violated; and no warrant shall issue, but upon
probable cause, supported by oath or affirmation, particularly describing the place to be searched and
the person and things to be seized.

Annotations ' ~Hide

Case Notes

X GENERALLY.

3 ABANDONED PROPERTY.

X ABUSE OF PROCESS.

X ADMINISTRATIVE SEARCH.

X ADMISSION TO POSSESSING DRUGS.
X AERIAL SURVEILLANCE.

X AFFIDAVIT.

X ALCOHOL, DRUG TESTING GENERALLY.
X ANIMAL CONTROL.

X ANONYMOUS TIP.

X ANTICIPATORY WARRANT.

% APPLICABILITY.

X APPOINTMENT OF NEW JUDGE.
& ARREST.

X --ACTIVE WARRANT.

¥ AUTHORITY OF REFEREE.

& BICYCLES.

X BLOOD SAMPLES.

X CANINE SNIFF,

X CELL PHONE DATA.

% CHECKPOINTS.

¥ COLLEGE DORM ROOM.

% COMMERCIAL BUILDINGS.

¥ COMMERCIAL VEHICLES.

& COMMON LAW.

% COMMUNITY CARETAKING.

% COMMUNITY CONTROL.

& CONDUCT UNBECOMING OFFICER.
% CONSENSUAL ENCOUNTER.

& CONSENT.

% --EXTENT OF SEARCH.

¥ --HOME SEARCH,

X --INVOLUNTARY.

X --PERSON IN CUSTODY.

¥ --THIRD PARTY,

https://advance.lexis.com/Pages/ContentViewPrintablePage.aspx 6/27/2014
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ORC Ann. 4513.39 -Printable Page Page 1 of 3

Lexis Advance®

orc 4513.39
ORC Ann. 4513.39 (Copy citation)

Current through Legislation passed by the 130th General Assemblyand filed with the Secretary of State
’ through File 95 Annotations current through May 19, 2014

Page's Ohio Revised Code Annotated >TITLE 45. MOTOR VEHICLES -- AERONAUTICS --
WATERCRAFT ~CHAPTER 4513. TRAFFIC LAWS -- EQUIPMENT; LOADS >MISCELLANEOUS

PROVISIONS

§ 4513.39. Power to make arrests on highways

(A) The state highway patrol and sheriffs or their deputies shall exercise, to the exclusion of all
other peace officers except within municipal corporations and except as specified in division (B) of
this section and division (E) of section 2935.03 of the Revised Code, the power to make arrests for
violations on all state highways, of sections 4503.11, 4503.21, 4511.14 to 4511.16, 4511.20 to
4511.23, 4511.26 to 4511.40, 4511.42 to 4511.48, 4511.58, 4511.59, 4511.62 to 4511.71,
4513.03 to 4513.13, 4513.15 to 4513.22, 4513.24 to 4513.34, 4549.01, 4549.08 to 4549.12, and
4549.62 of the Revised Code.

(B) A member of the police force of a township police district created under section 505.48 of the
Revised Code or of a joint police district created under section 505.482 of the Revised Code, and a
township constable appointed pursuant to section 509.01 of the Revised Code, who has received a
certificate from the Ohio peace officer training commission under section 109.75 of the Revised
Code, shall exercise the power to make arrests for violations of those sections listed in division (A)
of this section, other than sections 4513.33 and 4513.34 of the Revised Code, as follows:

(1) If the population of the township that created the township or joint police district served by
the member's police force or the township that is served by the township constable is fifty
thousand or less, the member or constable shall exercise that power on those portions of all state
highways, except those highways included as part of the interstate system, as defined in section
5516.01 of the Revised Code, that are located within the township or joint police district, in the
case of a member of a township or joint police district police force, or within the unincorporated
territory of the township, in the case of a township constable;

(2) If the population of the township that created the township or joint police district served by
the member's police force or the township that is served by the township constable is greater
than fifty thousand, the member or constable shall exercise that power on those portions of all
state highways and highways included as part of the interstate highway system, as defined in
section 5516.01 of the Revised Code, that are located within the township or joint police district,
in the case of a member of a township or joint police district police force, or within the
unincorporated territory of the township, in the case of a township constable.

History

GC § 6297, 119 v 810; Bureau of Code Revision, 10-1-53; 138 v H 207 (Eff 3-13-81); 139 v H 738 (Eff
6-25-82); 140 v H 632 (Eff 3-28-85); 143 v H 171 (Eff 5-31-90); 143 v H 669 (Eff 1-10-91); 145 v H
687. Eff 10-12-94; 150 v H 163, § 1, eff. 9-23-04; 2011 HB 153, § 101.01, eff. Sept. 29, 2011.

Annotations ‘ ~Hide

Notes

Section Notes
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