IN THE SUPREME COURT OF OHIO

: Case Nos.

2013-1766

PATRICIA HULSMEYER
- APPELLEE/CROSS-APPELLANT,

A On Appeal from the Hamilton County
V. | : Court of Appeals, First Appellate District

HOSPICE OF SOUTHWEST OHIO, INC. : Court of Appeals Case No.: C 120822
AND

JOSEPH KILLIAN

AND

BROOKDALE SENIOR LIVING, INC.

d/b/a BROOKDALE PLACE AT

KENWOOD

APPELLANTS/CROSS-APPELLEES.

MERIT BRIEF OF APPELLEE/CROSS-APPELLANT PATRICIA HULSMEYER

Robert A. Klingler (0031603)
Brian J. Butler (0082675)
.~ Robert A. Klingler Co., L.P.A.
525 Vine Street, Suite 2320
Cincinnati, Ohio 45202
Telephone: (513) 665-9500
Facsimile: (513) 621-3240
Email: rak@klinglerlaw.com
bjb@klinglerlaw.com

. Attorneys for Appellee/Cross-Appellant
Patricia Hulsmeyer

SUPREME CUURT OF QHIO

RECEIVED
JL O 2014
CLERK OF COURT

Susan M. Audey (0062818)

Victoria L. Vance (0013105)

Tucker Ellis LLP ,

950 Main Avenue, Suite 1100

Cleveland, Ohio 44113

Telephone: (216) 592-5000

Facsimile: (216) 592-5009

Email: Susan.audey@tuckerellis.com
Victoria.vance@tuckerellis.com

Az‘tor'ney;s Jor Appellant/Cross-Appellee
Brookdale Senior Living, Inc.




Michael W. Hawkins (0012707)

(Counsel of Record)

Faith C. Whittaker (0082486)

DINSMORE & SHOHL LLP

255 East Fifth Street, Suite 1900

Cincinnati; OH 45202 o
Tel: (513) 977-8200 o
Fax: (513) 977-8141
michael.hawkins@dinsmore.com

faith. whjttaker@djnsmore.com

Attorneys for Defendants-Appellants
Hospice

of Southwest Ohio, Inc., and joseph Killian



TABLE OF CONTENTS

TABLE OF AUTHORITIES...............ovcoovreee... e et i
L STATEMENT OF FACTS .......................................................................... 1
'A.. Appellants Retaliated Against Hulsmeyer For Reporting Susplclons Of Abuse To

The Daughter Of A Resident At Brookdale........ PP PRPRo |

B. Hulsmeyer Filed Claims In Hamilton County Court of Comruon Pleas.............4
»Appellants .Each _Filed Motions To Dismiss All Claims......... e e e 4

IT.

1I1.

D. First District Court Of Appeals Reversed The Trial Court’s Order Granting
- Appellants’ Motion To Dismiss Hulsmeyer’s Claims Under R.C. 3721.24.........4

E. Suﬁreme Court Of Ohio Accepts Appeal of Appellants And Cross-Appeal Of

Appellee HUISMEYET. .......cuuiiiiiiiiiiiiiic e 5
ARGUMENT IN RESPONSE TO APPELLANTS’ PROPOSITION OF LAW AND

QUESTION OF LAW CERTIFIED BY FIRST DISTRICT COURT OF APPEALS......6

A. The Doctrme Of In Pari Matena Is Not To Be Employed Where As Here The
Statute IsNot AMbiguouS. ... ccvuiiiiiiiiiis e 6

B. R.C. 3721.24 Is Not Ambiguous And Was Correctly 1nterpreted By The First
District Court Of Appeals..........ccccevvnnenn. PP 7

C. EvenIfR.C. 3721.24 Is Ambiguous, The Decision Of The First District Court Of
Appeals Is Correct......ouveiiiiiiiiiiiii i 12

ARGUMENT IN SUPPORT OF APPELLEE/CROSS- APPELLANT S PROPOSITION

A. Ohio Has A Clear Public Policy In Favor Of Reportmg Suspected Abuse And
Neglect To A Nursing Home Resident’s Sponsor......cceeeeviniiiiiiiiionienn.n, 21

B. IfR. C 3721 24 Protects Individuals From Retaliation Only For Reporting
Suspected Abuse Or Neglect To The D]Iector Of Health, Ohio’s Clear Pubhc
Pohcy Is In JEOPAIAY ... eneie it e .23

CONCLUSION..........coovooveseeee s e 26



Appendix

Ohio Adm. Code 3701-17-12..vvvve oo s teereesesnee e assentanr et ]
Obio Ad. Code 3701-17-62.rrrr oo SO e .3
RiC. 3721100 oo N 6
RuC. 372111 oot ee ettt g
RC. 372102 9
R.C. 372113 e e, ST o
R.C. 3721 Mo e, R 16
R.C. 372115, et e e 18
R.C. 3721.16...............; .................................................................................. 19
R.C.3721161.cccvrrceeernene e — e 2
RC.3721L162 s ettt e, e, .23

1



TABLE OF AUTHORITIES

Cases ' o | | ' Page
Arsham-Brenner v. Grande Point Health Care, 8th Dist No. 7483 5,2000 WL 968790

' (July 13, 2000) ........................ 5
Barz‘chy v. State Bd. Of Edn 120 Ohio St 3d 205, 2008-Ohio-4826, 897 N.E. 2d 1096 ......... 7
Collins v. Rizkana, 73 Ohio St.3d'65 (1995)...cuuieviriiineieeinneennen. ......................... 24
Dolan v. St. Mary’s Memorial Home, 153 Ohio App.3d 441, 2003- Oh10 3383, 794 N E.2d 716
(Ist. Dist.)eceueuiieininiiananns T N PP e 21,23,24
Hulsmeyer V. Hospzce of Southwest Ohio, Inc., 2013-Ohio-4147, 998 N.E.2d 517 (lst Dist.)
................................................................................................... 1,2,3,4,5,11
Leininger v. Pioneer Natl. Latex, 115 Ohio St.3d 311, 2007-Ohio—4921, 875 N.E. 2d 36 .
et e SOUPRTTR TR UETTOOR SO SRR 24,25
FPainter v. Graley, 70 Ohio St.3d 377, 639 NE2d 51 (1994)...c.cniniiiiiiiiiiiree e, 22

Sheet Metal Workers’ Internatl. Assn. Loc. Union No. 33 v. Gene’s Refrig., Heating & Air
Conditioning, Inc., 122 Ohio St.3d 248, 2009-Ohio-2747, 910 N.E.2d 444

...................................................................................................... 8,12, 18,19
State v. Hazrsz‘on 101 Ohio St 3d 308, 2004 OhJo 969, 804 N.E. 2d 471 .............................. 7
State v. Robinson, 124 Oth St.3d 76, 2009 Ohi0-5937, 919 N.E2d 190.......eveeeereeenr.. 9,11
State v. Taniguchi, 74 Ohio St.3d 154, 656.N.E.2d 1286 (1995)...cviiiiiiiiniiiiiiii i 11
State éx rel. Haines v. Rhodes, 168 Ohio St. 165, 151 N.E2d 716 (1958).cueiniiinininn, 12,19
Sutton v. Tomco Machznzng, Inc., 129 Ohio St 3d 153 2011- Oth 2723, 950 N.E.2d 938 |
..................................................................................................... 21,23, 24-25
Tomasik v. Tomasik, 111 Ohio St.3d 481, 2006-Ohio-6109, 857 N.E.2d 127.......c..cceenvvnvnn.n.. 7
Wachendorfv. Shaver, 149 Ohio St. 23 i, 78 N.E.2d 370 (1948)........... e 9
Wiles v. Medina Auto Parts, 96 Ohio St.3d 240, 2002-0hi}o-39_94, 773 N.E.2d 526 .............. 20
Ohio Adm. Code 3701-17?12 .............. e ........................ 17,18, 21,24
Ohio Adm. Code 3701-17-62..c..cccvrrrrrroeerrrsrseeeeersrere e 18,24



R.C. 3721.10 through 372117 ...veoveeeerersrronn) e, e, 20,24
RC372110(D) .......................................... — 17"
R.C. 372L13(ANB2). e veveeeeeeeseeeeeseseeeeneeeereesseeeeeeeessesensee e enneennen 17, 21, 24
O R 23
R.C. 3721.22 through 3721.26.....vereeereeereseesceeernereo ST e 13
R.C. 372122 e 11, 1T
RC.3T2122(C) oo oo e 14
R.C. 3721.22(D). e eeeeeeere e ees et en et r et 15
RoC. 372124 oot 8,10, 15, 21, 24
RC. 372L280A) oo 14,16
RC.3721.24(B).oceenee et e, e, S 16
RC.3721.25........ ettt Lo bbbt e et S a s £8ntes 18

Supreine Court Publications

02/19/14CaseAnnoun_cements,2014—Ohio-566.......................................; ....... s 6
Other Publications | |
Black’s Law Dictionary (9% Ed. 2009).............v.vvivrvereoreeesreseesseeorsieessessese oo 10

iv



I STATEMENT OF FACTS

A.  Appellants Retaliated Against Hulsmeyer For Reporting Suspicions Of
Abuse To The Daughter Of A Resident At Brookdale

Hulsmeyer is a registered nurse and formerly served as a Team Manager for Hospice.
| (Hulsmeyer v. Hospice of Souz‘huiesz‘ Ohio, Inc., 2013—Ohio-4l47, 998 N.E.2d 517, § 3 (1st Dist.),
(“Opinion™), attached to Joint Br. of ’Ap.pellants at Appx. 45). Killian is the CEO of Ilospice.
(Id. at Appx. 47, § 1). Hulsmeyer’s duties included overseeing the care of HoSpice’s patients
who resided at one of Brookdale’s facilities 1n Cincinnati, and supervising other nurses who
provided care to those residents. (/d. at Appx. 47,9 3). |

On October 19, 2011, during' a patient care meeting of Hospice employees attended by
Hulsmeyer a Hospice nurse mdicated that one of Hospice’s patlents at Brookdale (“Patient”) had ,
suffered some brmsmg, which she feared was the result of abuse or neglect at the hands of
Brookdale staff. (Id.). An aide had taken photographs of the injuries at Patient’s request, which
- she showed to those in attendance. (Complaint‘at Supp. 4, 9, attached to Br. of Appellee‘
Hulsmeyer at Supp. l). Three Hospice employees present at the meeting, including a nurse,
Hospice s staff phys1c1an and a licensed soc1al worker, all informed Hulsmeyer that she was
obligated to 1mmed1ately call Brookdale and Patient’s fannly to report the suspected abuse or-
4' _ neglect. (/d. at Supp. 4, 1 10).

Hulsmeyer immediately called the Director of Nursing at Brookdale Cynthia Spaunagle,
to report her suspicions of abuse or neglect (Opmion at Appx. 48, 11 4). Spaunagle said that she
Would take all appropriate measures, mcluding contacting Patlent s daughter. (Id.). Hulsmeyer
then reported the suspected abuse to her own supervisor, Hospice’s Chief Clinical Ofﬁcer, Isha
Ab_clullah, and told her that the staff physician, nurse, and social worker had counselledr her to

contact Brookdale and Patient’s family. (Complaint at Supp. 4-5,  12). Abdullah dismissively



stated, “Oh, Iﬁore stuff with [Patient].’; (Id)). Hulsmeyer then ca.lled. Patient’s. daughter, who
Was also her power of attorney, informed her of the bruising and that she suspected abuse or
neglect by Brookdale’s staff, and informed h¢r that Spaunagle Wbuld be contacting her.A (Id. at
qup. 5, 1 13). After her telephone coﬁversation with Daﬁghter, Hulsmeyér returned to
Abdu_llah’s office and éhowed her the photograph of Patient’s skin. Abdullah remarked, “Oh,
my gosh, who would leave a Foley bag on like that!” (Id. at éupp. 5, 9 14). On the following
day, Hulsmeyer submitted a written report to Abdullah det.ailjng‘the suspected abuse or neglect.
(Id. at Supp. 5,  15).

On OctoBer 21, 2011, at Dauéhter’s requesf, an aide took additional photographs of the
bruising on Patient. (Id. at _Sﬁpp. 5, 9 16). Meé.nwhile, Spaunagle did not contact Patient’s
daughter és promised. (Opinion at Appx. 48,' '5). On October 24, 201i, Pétient’s daughter
contacted Ida Hecht, the Executive Dﬁector of Brookdale, seeking information ‘about her
mother’s injﬁries. (1d.). Hecht had not heard about the injuries or about Hulsmeyer’s suspicions
of abuse or neglect, and stated that she would look into the matter. (]d.). On chvember 4,2011,
a meeting was held at Brookdale to discuss Patient’s care, and numerous Brookdale and Hospice
employees were present, including Hulsmeyer, as well as Patient’s son and daughter. (Id.).

On Noyember 11, 2011, Hulsmeyer began a planned lleave of absence to undergo a
medical procedure and Was‘not to‘ return to work until Novembef 28, 2011. (/d. at Appx. 48, 1]

| 6). While Hulsmeyer was on leave, Jackie Lippert, Brookdale’s Regional Health and Wel_lness
Director, c.ontacted Hospice and demanded to know who héd informed Patient’svdaughter of the
sﬁspected abuse or neglect. (Id.). During the telephone call, Lippert stated, “We got rid of our .
problem [Spaunagle], whét are you going to do?” Brookdale had terminated Spaunagle. (Id; at

Appx. 48-49, 9 6).



On November 28, 2011, Hulsmeyer’s first day back at woik following her leave,
Abdullah asked Hulsmeyer to join her in her office. (Ici’. at Appx. 49, g 7).4 Betty Bamett,
Hospice’s CCO and Director of Human Resources, was also in Abdullah’s office. They

: explained.to Hulsmeyer that they all had to call Lippert. Lippert was irate. She stated that
Patient’s daughter had told her that she would not recommend Brookdale to anyone. Lippert
accused Hulsmeye‘r of making Brookdale “look bad” and “stirring up problems.” She said she
could not believe tha‘t. the others in the roon:l (Abdullah and Barrnett)i thought Hulsmeyer had
dene the right thing (Complaint at Supp. 6-7, § 21-22). After Barnett asked what should have
been done differenﬂy, Lippert snapped, “i‘he family should not have | been called and the
photographs should not have ‘neen taken.” Finally, Lippert threatened that Brookdale would.

| cease recommending Hospice to its residents. (Jd. at Supp. 6-7, § 22).

“Two days later, Barnett called Hulsmeyer into her office and informed her that she would N
be terminate(i. (Opinion at Appx.; 49, 9 8). Taken eback by the tefnljnation, Hulsmeyer
atternpted to meet with Killian, but Barnett told her that Killian had instructed Barnett to “cut

‘ties’i with Hulsmeyer and thait he“[didn’t] want to be associated with her” because he “[didn’t]

.‘ have time.f’ (Id.).

| On November 30, 2011, in a letter signed by Killian and Abdullah, Hospice informed

‘Hulsmeyer that she was terminated. (I/d. at Appx. 49, 19). In the letter, Hosi)ice claimed tliat
Hulsmeyer did not.timely notify “Management” about the suspected abuse, criticized her for

o notifying Patient’s daughtei', and ciaimed Hoepice’s “upper n:tanagement” had not learned about

the suspected abuse until Lippert contacted Abdullah, someiime after November 11, 201i (Id.),

despite all of Hulsmeyer’s initial reports and conversations with Abdullah and Barnett. ~ The



termination letter specifically identified the fact that Hulsmeyer héd contacted Patient’s daughter
asa justiﬁcation for her temnaﬁon. (Id). |

.B. Hulsmeyer Filed Claims In Hamilton Coﬁnty Coqrt of Common Pleas

N Hulsmeyer filed claims against Brookdale, Hosi;ice of Southwest Ohio, Inp., aﬁd Joseph

Killian, alleging that Brookdale, Hospice, and Killiaﬁ terminated her in Vioiatidn of R.C.3 721;24
for réporting Suspected abuse and neglect of a nﬁsmg home resident. (/d. at Appx. 50, 9 10).
She also asserted a claim against Hospice for-wrongful discharge in violation of Ohio bublic
- pdlicy, and a claim against Brookdale fof tortious intefference with a business relati_ohship. .(Id.).

C. ) Appellants Each Filed Motions To Dlsmlss All Claims

Hosplce Killian, and Brookdale filed motions to dismiss. (Oplmon at Appx 50 1[ 10).
The trial court dlSInlSSCd all claims except the claim for tortious interference w1th a business
relationship agamst Brookdale. (/d.). After conducting limited dlscovery, Hulsmeyer dismissed
that remammg claim Wlth prejudice in order to pursue her appeal (Id)

D. First District Court Of Appeals Reversed The Trial Court’s Order Granting
Appellants’ Motion To Dismiss Hulsmeyer’s Claims Under R.C. 3721.24

The First District determined that R.C. 3721.24 unambiguously protected Hulsmeyer
from retaliation. Specifically, the court held:

The statute provides protection for any reports of suspected abuse and neglect that
are made or intended to be made, not just those reports that are made or intended
to be made to the Director of Health.

Had the legislature meant to limit the protection afforded to only reports of
suspected abuse or neglect made to the Director of Health, it could have easily
done so by either directly inserting the words “to the Director of Health” after the
word “report,” by referencing R.C. 3721.22 in conjunction with report, or by
referring to the report made as one specified under R.C. Chapter 3721. The
legislature, however, did not employ these words and we may not add them to the
statute. ‘



(fd. at Appx. 56-57, 9§ 23-24). The court concluded that, because R.C. 3721.24 is not
ambiguous, .there was no cause to read it in pari materia with othér sections of R.C.3721. (/. at
Appx. 57, | 25). Finally, the court rejected Brookdale’s argument that it was not subject to
liability under R.C. 3721.24 because Hulsmeyer Was not “used by” ‘Brookdale to perform work
or services. (Id. at Appx. 57, 9 26). Brookdale did nof present that issué to this Court.
The First District affirmed the trial court’s order dismissing Appellee’s pﬁblﬁg policy
claim because HulSmeyer ..has a stétutory claim. “Bé?:ause Hulsmeyer has a remedy by way ‘of a
claim for retaliation under R.C. 3721.24, the trial court properly dismissed her claim for
vsrrongﬁﬂ dischérge in viSlation of public policy.” (/d. at Appx. 59, 9 31). The court did not
address the queétion of whether Appellee could sustain a public policy claim if she did not have
a remedy under R.C. 3721.24.
| Recoghizing that its decision conflicted with an earlier uﬁreported decision' frorﬁ the
| Eighth District Court of Appeals, Arsham-Brenner v Grande Point Health Cére, 8th Dist No.
74835, '26’00 WL 968790 (July 13, 2000), the First District certified the following issue to this
Com‘t for review and final determjnatibn: |
| - Must an empioyee ;)r another .individual used by the person or government entity
to perform any work or services make a report or indicate an intention to report -
suspected abuse or neglect of a nursing home resident to the Ohio Director of
Health to state a claim for retaliation under R.C. 3721.24(A)?
(Opinion at Appx. 59-60,  32).

E.  Supreme Court Of Ohio Accepts Appeal of Appellants And Cross-Appeal Of
Appellee Hulsmeyer '

- Appellants filed a Notice of Certified Conflict and also sought discretionary review of the
First District’s decision concerning R.C. 3721.24. (Joint Notice of Certified Conflict of
Appéllants; Joint Notice of Appeal of Appellants, attached to Joint Br. of Appellants at Appx. 1,

37). Appellee Hulsmeyer sought discretionary review of the First District’s decision afﬁrming

5



dismissal of her claim based on Ohio ﬁublic policy, contingent on a finding from this Court that
R.C. 3721.24 does not protéct .Hulsmgyer from retaliation. (Notice of Crpss—Appeal of Appellee,
‘attached to Joint Brief of Appellants at Appx. 41; Mem. In Resp. to Appellants’ Mem. In Supp.
of Jurisdiction and in Supp. of Jurisdiction of Cfo;s-Appeal_ of Appellee Hulsmeyef at 11-12).
This Court accepfed the appeal and the cross appeal dn February 19, 2014. (02/19/14 Case
Announcements, 2014-Ohio-566). |

II. ARGUMENT IN RESPONSE TO APPELLANTS’ PROPOSITION OF LAW AND
QUESTION OF LAW CERTIFIED BY FIRST DISTRICT COURT OF APPEALS

Proposition- Of Law

An employee or another individual used by the person or government entity to
perform any work or services, who in good faith makes a report of suspected
abuse or neglect of a nursing home resident to a resident’s sponsor, is protected
from retaliation by the provisions of R.C. 3721.24.

Certified Question Of Law

Must an employee or another individual used by the person or government entity
to perform any work or services make a report or indicate an intention to report
suspected abuse or neglect of a nursing home resident to the Ohio Director of
Health to state a claim for retaliation under R.C. 3721.24(A)?

A. The Doctrine Of In Pari Materia Is Not To Be Employed Where, As Here,
The Statute Is Not Amblguous '

Appellants ask this Court to add words to a clear and unambiguous statute to per@t
retaliation against Hulsmeyer and other persoﬁs who rep‘ort suspécted abu_se 6r neglect ofvnursing
hoﬁe residents' to the resident’s family. They ask the Co‘urt to disregard well-settled rules of
 statutory interpretation by applying the doctrine ‘of in pari materia to the exclusion of all other
rules of construction. Appellants’ requesf shbuld not be granted. -

This Court has consistently héld that statutes niust be applied, not interpreted, when

expressed in clear and unambiguous terms.



[Tlhe intent of the law-makers is to be sought first of all in the language
employed, and if the words be free from ambiguity and doubt, and express
‘plainly, clearly and distinctly, the sense of the law-making body, there is no
occasion to resort to other means of interpretation. The question is not what did
the general assembly intend to enact, but what is the meaning of that which it did
enact. That body should be held to mean what it has plainly expressed, and hence
no room is left for construction.

T omas;'k v. Tomasik, 111 Ohio St.3d 481’, 2006-Ohio—6109, 857 N.E.2d 127, 9 14, quéting State
v. Hairston, 101 Ohio St.3d 308, 2004-Ohio-969, 804 N.E.2d 471,912.

| ‘Appellants imply that this Court’s ciecision in Bartchy v. Stéte Bd Of Edn., 120 Ohio

St.3d 20‘5”, 2008-Ohio-4826, 897 N.E. 2d 1_096 suppérts reading a statute in pé:d materia in the
first instance, without an initial detefmination that the statute is ambiguous. However, in that
case 'this rCourt looked to other sourées to interpret the statute at issue only after makmg a.
threshold finding of | ambiguity. “We determine. that R.C. 3311.06(I) is not a speciﬁc?
straightforWard, and unambiguous as CPSD contends.” Id. at 9§ 23. This Court has cqnsistently

refused to look to other sources to divine a statute’s meaning when the words of the statute make

the meaning clear.

B. R.C.3721.24 Is Not Ambiguous And Was Correctly Interpreted By The First
District Court Of Appeals

R.C. 3721.24(A) states in pertinent part:

No person or government entity shall retaliate against an employee or another
individual used by the person or government entity to perform any work or
services who, in good faith, makes a report of suspected abuse or neglect of a
resident or misappropriation of the property of a resident; indicates an intention to
make such a report; provides information during an. investigation of suspected
abuse, neglect, or misappropriation conducted by the director of health; or
participates in a hearing conducted under section 3721.23 of the Revised Code or
in any other administrative or judicial proceedings pertaining to the suspected
abuse, neglect, or misappropriation.

Appéllants argue that R.C. 3721.24 is ambiguous because therlvegislature used the term

“report” without identifying to whom the report must be made. This, Appellants contend,



renders the statute subject to more than one interpretation. ‘Appellants rely primarily on this
Court’s decision in Sheet Metal Workers’ Internatl. Assn. Loc. Union No. 33 v. Gene’s Refrig.,
Heoz‘ing & Air Condz'z‘ioning, ‘Inc. R 122 tho St.3d 248, 2009-Ohio-2747, 910 N.E.2d 444 in
support of this argument. In Sheet Metal Workers, the Court considered whether RC 4115.05
required a contractor to pay the prevailing wages to laborers Working away from a project site
Id. at § 25. The Court determined that, because the statute did not reference where the Work
must be performed, 1t was ambiguous and must bé construed in a way that carried out the intent
of the ’legrslature. Id. at 7 29. The Court looked to other statutes in the same chapter and
numerous other sources, including industry custom and practice, in order to determine that intent.

R.C. 3721.24 docs nof present the ambiguity this Court found in R.C. 4115.05, and there
is no need to resort to other sources to divine the intent of the legislature. R.C. 3721.24 protects
an employee or otherindividual‘ tho, in good faith: (1) makes a report of suspected abuse or
neglect of a resident or misappropriation of the property of a resident; (2) indicates an intention
to make such a report; (3) proirides information during an investigation of suspected abuse,
neglect, or misappropriation conducted by the director of health; or (4) participates n a hearing
conducted under section 3721.23 o_f the Revised‘ Code or in any other administrative or judicial
proceedings pertaining to the suspected abuse, neglect, or misappropriation. The ﬂrst two
protected activities—making a report, and indicating an intent to make a report—are undeniably
written broadly Neither spec1ﬁes that the good faith report must be made to the director of
health, nor do they indicate to whom an intent to make a report must be conveyed There is no
reason to conclude that the broad language was unintended.

A Statute is not ambiguous merely because it is uses broad, general language. This Court

previously explained;



The only mode in which the will of a legislature is spoken is the statute itself.
Hence, in the construction of statutes, it is the legislative intent manifested in the
statute that is of importance, and such intent must be determined primarily from
the language of the statute, which affords the best means of the exposition of the
intent. . . . As variously expressed, the statute may not be restricted, constricted,
qualified, narrowed or abridged. Hence, general words are to have a general
operation, where the manifest intention of the Legislature affords no ground for
qualifying or restraining them. Under this rule, where the statute is expressed in
general language, it is to be applied to all cases coming within its terms. The
Legislature will be presumed to have intended to make no limitations to a statute
in which it has included by general language many subjects, persons or entities,
without limitation. . . . These rules of construction are subject to some exceptions;
nevertheless, if the act or acts in question are couched in plain and unambiguous
language, courts are not justified in adding words to such statutes, neither may the
courts delete words from a statute, but must construe intent of the lawmakers as
expressed in the law itself. -

Wachendorf'v. Shaver, 149 Ohio St. 231, 236 237, 78 N.E.2d 370 (1948).

- In State v. Robinson, 124 Oh10 St.3d 76 2009-Ohio-5937, 919 N.E.2d 190 thls Court
held that the Third Dlstnct Court of Appeals had anroperly exammed unambiguous statutory
' languége in pari materia with other subseétions of the same statute to determine whether
de.struction‘ of a private vcellular telephone constituted disrubtion of a public service within the
meaning of R.C. 2909.04. Id 9§ 3L :Because | the meém'ng of “property” and
“telecommunications deﬁce” clearly encompassed cellular teléphones, thev Third District erred
by reviewing legislative history and adjacent stétutqu subsgétions to conglude that dsstrucﬁion of
a private cellular phone did not violate the statute. fd. 19 31, 32.

S-imila.:rly, there is no neéd here to look to RC 3721.22 or to any other sections to
ascertain thé meaning of R.C.3721.24. Itis clear that the legislature intended to.express broadly
the sfatute’s protection for employees who make reports of abuse and neglect. Under this
Court’s jurisprudence, the legislature mﬁst be presumed to ilave used the general ‘la.nguage

advisedly.



Contrary to Appellants’ assertion, Hulsmeyer did not argue to the First District that R.C;
3721.24 extends to any report made to “anyone,” and then contradictorily suggest that pro;[eéted |
activity is limited to repoﬁs to “any appropriate agency.” (Joint Br. of Appellaﬁts in Ohio Slip.
Ct. at 11). Apj;)éllants grossly misrepresent Hulsmeyer’s argunﬁent, and even changed her word
“entity” to “agency,” in an effort to create ambiguity in her own interpretation Where none exists.

_ HulsmeYer has.qonsistently maintained that making a good faith repbrt of suspected abuse or
neglect fo a resident’s spoﬁsor, to a superior in managehlent, to law enforcement, to a facility’s
director of nursing, or to aﬁy other “appropriate entity” is protected activity undef RC 3721.24.
(Br. of Pl.-Appellé.nt Hulsmeyer in 1st. Dist. Ct. App. at 7). | That intérpretation is wholly -
consistent with the concept of a éood faith réport of abuse or neglect in R.C. 3721.24. |

Words in étatutes are to be construed according to thé rules of grammar and common
" usage. R.C. 1.42. Biack’s Law Dictionary defines “réport” as “a formai oral or written
presentation of facts or a recommendation for action.” B_léck’s Law Diétionary (9th Ed. 2009)._
R.C.l 3721.24 limits its protections to émployees wh 0 méke a report in “good faith.;’ Black’s
Law Dictionary Aeﬁnes “good faith” as “a state of mind consisting in (1) honesty in belief or
purpose, (2) faithfulness to one’s duty or obligafion, 3) obseﬁmce of reasonéble cominercial
standards of fair deéling in a given trade or business, or (4) absence of intent to defraud or ’.co‘
seek imconscionablé advantage.” Black’s Law Dictiofiary (9‘th Ed.. 2009). |

Based on the cor_mﬁon usage of the terms “report” and “good faith,” the plain lailguage of
R.C. 372124 limits its protections to an empldyee who ma.kés an honest report of suspected
abuse or neglect bonsistent with her duty or obligation to protect the health and welfare of
nursing home résidents. Thus, reports of suspected abuse or neglect to a nursing home’s director

‘of nursing, to law enforcement, to a resident’s sponsor, or to the director of health are all good
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| faith reports becéusethey are‘all made in faithfulness to the duty or obligation to protect the
Well-being of the resident. Telling a “nosy neighbor” about suspeCted abuse or neglect—the
only scenario Appellants have come up with to support their argument to unduly natrow the
statute’s protectlon—would not be a good faith report because it would have nothing to do with
the employee’s obligation to protect the resident’s health. |

Hulsmeyer made a good faith report of suspected abuse or neglect to Patient’s daughter.
She was fired for making that report. There is nothing in R.C. 3721.24 to exclude that report
from the statute’s protection from:retaliatior'l. Cf. State lv. Robfnsen, 124 Ohio St. 3d 76, 2009-
Ohio-5937, 919 N.E.2d 190, 930 (“Division (A)(3) of R.C. 2909.04 does notrcontain any.
reference to the words ‘public emergency systems’ or ‘utilities;’ Thus, the Third District’s
interpretatior_l that the statue does not apply to the destruction of a single private telephone or
cellular telephone is not a sound reading of the plain language.”)

As the First District noted, “[h]ad the legislature rﬁeant to limit the protection etfforded to
only reports of suspected abuse or neglect made to the Director of Health, it could have easﬂy
done so by either directly inserting the words ‘to the Director of Health’ after the word ‘report,’
by referencing R.C. 3721.22 in conjunction with report, or by referring to the report made as one

spe01ﬁed under R.C. Chapter 3721.”} (Hulsmeyer 2013-Ohio-4147, 998 N.E.2d 517, q 24).
Appellants ask this Court to presume that the legislature’s failure to include one of these
qualifiers was a drafting error that this Court should correct by borrowing the qualifier “to the
Director of Health” from R.C. 3721.22. However, “[a] court should give effect to the words

actually employed in a statute, and should not delete words used, or insert words not used, in the

' As discussed below, had the legislature limited the protections to a report under R.C. Chapter
3721, as the First District noted it could have done, Hulsmeyer’s conduct still would have been
protected.” One of the many reports contemplated by R.C. Chapter 3721 is areport to a resident’s
adult child when there is a change in the resident’s health status.
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- guise of interpreting the statute.” _Staz‘e v. Taniguchi, 74 Ohio St.3d 154, 156, 656 N.E.2d 1286
( 1995). | |

The fact that R.C. 3721.24 does not specify to whénﬁ a report must be inade doés not
render the statute émbiguous. It must be presumed that the legislature vchose to employ the
general language intentionally-—and‘ it did so with good reason. Pro}tectingvulnerabl’e nursing
home residents from abuse zind negléct is of paramount importance. Nursing honié residents are
best protected—indeed, can only be prcitected——if employees are able to make good faith reports
6f abuse or neglect to management, to law enforcement, to spénsors, or to othci persons or
_ entities m a position to assist the resident, withoiit the fear of fééing retailiation for doing so.
Uilder Appellants’ interpretation of the statute, any employee could be disciplined or terminated, ’
as Hulsmeyer was, for making iany of thésé good faith reports. | The chilling effect of such a
| policy on an employee’s willingness to report abuse or neglect is Qbyious. The legislature wisely
qhoée not to so limit the prote;tions of R.C. 3721.24.

C. Even If R.C. 3721.24 Is Amblguous, The Decision Of The First District Court
Of Appeals Is Correct :

Assuming, arguendo, that R.C. 3721.24 is ambiguous, then the Court should construe the
language df the entire statutory scheme goveming nursing home's, the related regulations, and
| any ofhei statutes and iegulations relating to the same subject matter, in order to discover and
carry out the legislature’s intent. Sheet Metal Workers, 122 Ohio St.3d 248, 2009-Ohi0-2747,
910 N.E.2d 444,. at § 38. The Court inust_ é.lso consider the consequences of a particular
_ construction when determining the intent of the legislature. Id at .11 29. ‘iThe General Assembly
is presuméd not tci intend any ridiculous or absurd results from the opergtion of a statute which it

enacts, and, if reasonably possible to do so, statutes must be construed so as to prevent such
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results.” State ex rel. Haines v Rhodes, 168 Ohio St. 165, 165, 151 N.E.2d 716 (1958),
paragraph th of the.syllabus.

Appellants’ interpretation of R.C. 3721.24(A) would result in the absurdity of employers
_ being free to_tentninete with impunity employees who make good faith reports of abuse or
neglect to their supervisors, to sponsors, or to law enforcement. In the contexf of Chépter 3721,
whose sole purpose is the pfotection of the Vulnereble reéidents of long terrn care and resldential
care facilities, such gresult would .be ridiculous. Every citizen of Ohio wllo ie such a resident, or
Whose parent, grandpa:rent, or other relative is such a resident, knows that such a result would be
not only ridiculous; but outrageous. The legislature did not enact tlJe provisions of Chapter 3721
with the infention of perlnitting enlployers to "discourage the reporting of abuse or neglect by
retaliating against employees who in good faith tell their Supervisors, a resident’s sponsors, or
‘law enforcement agencies about such abuse .or neglect. Appellants’ constricted slatutory
censtruction is snockingly devoid of any‘ recognition or eppreciation of the purpose behind
Chapter 372lfthe protection of Ohio’s most vulnerable citizens when they are in the custody
and care of long term and residential care facilities.'

Appellants reach their absurd construction of R.C. 3721.24 by reeding only R.C. 3721.22
through R.C. 3721.26 in pari materia, to the exclusion of the remainder of Chapter 3‘721. Based
on this narrow analysis, Appellants argue that the ,Fir_st District “ignored this statutory
framework” and that its construction “wbuld | jeopardize the entire statutory framework for
reporting suspected resident abuse and neglect e .l’ (Joint Br. of Appellants in Ohio Sup. Ct. at
3, 24). As discussed below, a reading of the entire chapter and related regulations supports
Hulsmeyer’s interpretation of R.C. 3721.24. But even Appellants’_ inappfopriately limited

application of the in pari materia doctrine does not snpport their interpretation of 3721.24.
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| Appellants argue that the legislature could‘ not have intended to afford protection from
retaliation to “whistleblowers Who did ﬁot even carry out their own explicit obligation under
R.C. 3721.22.” (Joint Br. of Appellants in Ohio ‘Sup. Ct. at 25). The fact is that Hulsmeyer dz'd‘
comply with the .mandafe of her employer, Hospice, whose policy requiréd her‘to report
suspected abuse or neglect to -the CEO or its designee, whd would then “report[] to the

. .”? Hulsmeyer was never

appropriate state and local bodies within 5 working days . .

- disciplined by any licensing agency, or by her employér Hospice, for not personally reporting to

_the director of health. But regardless of whether Hulsmeyer compiied with R.C. 3721.22, it is
clear that the legislature intended to provide different protéctioné to different persons in different
circumstances, including protection from retaliation for persons like Hulsmeyer.

R.C. 3721.22(C) provides proteétion from criminal prosecution, civil liability, and
professional disciplinary action to “any person”—é licensed health _éare professional or anyone
else—who in good faith reports suspected abuse or neglect “to the director of health.”

Any person who | in good faith reports suspected abuse, neglect, or

misappropriation to the director of health, provides information during an

investigation of suspected abuse, neglect, or misappropriation conducted by the
director, or participates in a hearing conducted under section 3721.23 of the
- Revised Code is not subject to criminal prosecution, liable in damages in a tort or

other civil action, or subject to professional disciplinary action because of injury

or loss to person or property allegedly arising from the making of the report,

provision of information, or participation in the hearing. :
R.C. 3721.22(C).

R.C. 3721.24(A), on the other hand, provides protection from retaliation to “an employee
or another individual used by the person or government entity to perform any work or services

who, in good faith, makes a report of suspected abuse or neglect of a resident.” These two

sections cover distinct classes of individuals and provide them with different protections:

? Hospice Policy Manual, aftached to Merit Brief of Appellee Hulsmeyer at Supp. 15.
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_ 3721.22(0)‘ protects “any péréon,” while 3721.24(A) protects only “an employee or another
individual used . . . to perfom'i any work or services.” R.C. 3721.22(C) provides protecﬁon from
proéecution and civil liability, wjaile 3721.24 provides profection from retaliation. The
legislature éhose to limit the immunity from proseéuﬁon and civil liability undef R.C.3721.22 10
persons who repoft tb the director of health. It did not so limit the protection from retaliation
under 3721.24. |

Contrary to Appellants" contention, theré is nothing inherently inconsistént in affordiné
profection from CMal and civil liability to ‘any person” who report'.s suspected abuse ér
neglect to the director of health, and. affording protection from retaliation to employeés who |
feport suspectéd abﬁée or neglect to a spoﬁsor, a supervisor, or law Ienf.orcement. A licensed
health éare professional who reports abuse or neglect to a sponsor, but not to the director of

héalth, would not be protected from cﬁminal p:osecution or civil liability uncigr R.C. 7321 .22(C),
and éodd even be subject to professional discipliné and criminal pfosecution for failing to report
to the director bf health under. R.C.'3721.22(D). But sh¢ would, under RC 372,1._24(A), be
protected from retéliation By her enﬁployér for making‘the report. Indeed, under Appellants’

.reading of the statute, , Hulsmeyer could have legitimately be'eﬁ terminated for reporting
suspected abuSe or negléct to Patient’s sponsor even if she had also reported it to the dﬁector of
health, because the former report would not have been protected.

An émpléyér may of coﬁs’e legally discipline or ’;erminate a licénsed health professionél '
for failing to fulfill her professiénal responsibilities, including any fepbrting requirements:> But

an employer may not retaliate against any employee—including a licensed health care

* Hulsmeyer was not terminated for failing to report to the director of health, which is not
surprising since Hospice required that such reports be made to the CEO or its designee, who
would then report to the state agency. Hulsmeyer was terminated for reporting to Patient’s
Sponsor.
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professional—for making a good faith report of suspected abuse or neglect to her supervisor, a
sponsor, law enforcement, or any other person or entity in a position to remedy the abuse or
neglect. Any other interpretation of 3721 24(A) _Would_ thwart the overriding statutory purpose
to protect residents of long term and res1dent1a1 care fac111tles

Division (B) of R.C. 3721 24 lends strong support to this mterpretatmn of d1v151on (A).
The protections afforded by R.C. 3721 24(B) are sm:ularly not restrlcted to reports to the director
of health. That statute prov1des

No person or government entity shall retaliate against a resident who reports

suspected abuse, neglect, or misappropriation; indicates an intention to make such

a report; provides information during an investigation of alleged abuse, neglect, or

misappropriation conducted by the director; or participates in a hearing under

section 3721.23 of the Revised Code or in any other administrative or judicial

proceeding pertaining to the suspected abuse, neglect, or misappropriation; or on

whose behalf any other person or government entity takes any of those actions.

For purposes of this division, retaliatory actions include abuse, verbal threats or

other harsh langu’age change of room ‘assignment withholding of services, failure

to provide care in a timely manner, and any other action intended to retaliate
against the resident.

R.o. 3721.24(B).

Under Appellants’ and the Eighth District’s inrerpretation, a resident who eomplained to

a. family member, to rnanagement, or to law enforcendenf about abuse or neglec_t would not be

protected from retaliation by this provision; a result that underscores the absurdity of that

interpretation. There is no reason to presume that the Gerreral Assembly in draftirlg this

: provision expected nursing home residents to report abuse or neglect to the direcror of health,
and not to anyone else, or expected that residents would even know who the director Was or how

to make contact with the director. A resident who is suffering _from abuse or neglect is most

h'kely' to report it to a family member, to a manager or supervisor at the ’ferlcility, or. perhaps in an

extreme oase,- to law enforcendent. None of ’dlese reports would be protected under Appellants’

construction—a result that is absurdly at odds with the antiretaliatory intent of the statute.
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Divisions (A) and (B) of R.C. 3721.24 are identical in that they protect persons who
‘make reports of suspected abuse or neglect, with no specification that the report be made to the
director of health. In that respect these divisions are dlStlnctly different from R.C. 3721.22,
Wthh prov1des 1mmumty to persons only for reports made to. the director of health. Just as it
would make no sense to limit the protection of residents under R.C. 3721 24(B) to those who
report abuse or neglect to the director of health, so it would make no sense to apply that
restriction tunder R.C. 3721.24(A) to employees and others who provide work or services who
| report abuse or neglect. An employee or other person who provides work or services—whether
it l)e a nurse, an aide, a food service worker, a eustodiarr, receptionist, or a contractor—would in
all likelihood report any sospected abuse or neglect'to someone in the vic‘in‘ity,'whether it be
- family, a supervisor, or even the police. lt‘is unlikely that many of these employees and
contractors would report directly to the director of health, or Would even krlow who that is.. The‘
- legislature ‘obyiously understood this when it failed to require that reports under R.C. 3721.24 be
7 made to the dlrector of health. |

Expandmg the analys1s beyond R.C.3721.22 through R.C. 3721.26 to the entire statutory
scheme provrdes further support for Hulsmeyer’s position. R.C. Chapter 3721 and the related
portions of the administrative code contain several requirements that reports of ebuse or neglect
be -made to persons or entities other than the‘ director of health, particularly to a resident’s
»' sporrsor. _For example, R.C. 3721.13(A)(32) provides that a resident has the rigl:lt to have “any
sigrriﬁcant change in the resident's health statlls reported to the resident's sponsor. As soon as

such a change is known to the home's staff, the home shall make a reasonable effort to notify the

17



sponsor within twelve hours.”® Ohio Adm. Code 3701-17-12 similarly provides that a hospice
care program must immediately ﬁotify a resiaent’s sponsor and treating physician if there ié an
accident involving the resident which results in an ‘injury potentially reqlvliring‘ physician
intervention or a significant chalige in the resident’s physical, mental, or psycho-social status.’
Ohio Adm.Code 3701-17—62 also requires arésidential ca¥é facility, in the event of a sigm'ﬁcant
ad\.lersé change in a resi_dént’s health status, to take iﬁlmediate steps to ensure tile fesident
| receives any necessary intervention and to notify the fesident’s Sponsor.

The unexplained bruises Paﬁent eﬁhibited in this case certainly constituted a signiﬁc;ant
change in Patient’s health status, and'tl‘le report to Patient’s daughter was ﬁaﬁdatow under Ohio
law. These prévisions of the Revised Code and the Administrative Code ﬁlust be considered
When determining the intent of the legislature in enacting R.C. 3721.24.  Sheet Metal Workers,
122 Ohio St.3d 248, 2009-Ohio-2747, 910 N.E.Zd'444? Vat 938. Itis completeiy unreasonable to
presume, as Appellants do, that the legislature intended to exclude these mandatory repoﬂs‘ to a
resident’s vsponsor and physician frém the reports protected By R.C. 3721.24(A). Appéllénts
have offered no argument for ignoring ﬁese additional sections of Chapter 3721 when
interpreting the scope of R.C. 3721.24. | | y

Other sections of R.C. Chaptér‘ 3721 provide additional edification. Under the trial
court’s interpretatiop of R.C. 3721.24.(A), an employee is protected from retaliation only if the
employer learns that the employee made a report to the director of health and retaliates against _

the employee for making that repbrt. R.C. 3721.25 mandates that such reports to the director of

* A sponsor is “an adult relative, friend, or guardian of a resident who has an interest or
responsibility in the resident’s welfare.” R.C. 3721.10(D). Patient’s daughter, to whom
Hulsmeyer reported the suspected abuse, was a sponsor.

> Ohio Adm. Code 3701-17-12 was revised effective April 1, 2012. The version of the
regulation in effect at the time of Hulsmeyer’s report to the patient’s daughter and at the time the
complaint was filed is attached to Merit Brief of Appellee Hulsmeyer at Supp. 19.
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health must be maintained confidentially. Because of this confidentiality, it is unlr'kely that an
employer would ever learn the identity of an employee who made a report of abuse or negiect to
the director of health. If an employer does not know who made the report to the director of
health, it cannot retaliate. Under the trial court’s intérpreta‘tion' of R.C. 3721.24, the statute
would apply only if the employer éomehow thained this conﬁdential information. Such a
narrow scope would render the statute efr‘ectively meaningless. When read in pan materia with
the entire chapter and the relevant regulations, it is cléar that the prdtections of RC 3721.24
cannot be limited to reports made to the director of health. , | |
The Eighth District’s and Appellants’ irlterbretatir)n of R.C. 3721.24 leaves a substantial

gap in the i)rotecﬁon of residents by permitting retaliatiorr against nursés and other érnployees |
who rhake good faith reports of suspected abuse or-neglect. Protection of .residents- requires more
than the repdrting of suspected abuse or rregle.ct to the drrector of health. The directorof héalth '
cannot take immediate remédial action, even in the best of circumstances. To prornptly address
suspe’cted abuse or rregiect,' a nurse or other person may need to report the abuse or neglect to
supérvisors, tb phyéicians, to family members, and in some czrses, to law enforcement. Under the
Eighth District’s and Appellénts; interpretation; Ohio’s nurses and other empléyees will not be
protected from retaliation for makihg such a rep(rrt. Even such a report made concurrently with a
report to the direr:tor of heai’th would not be.protected, bepause i’r is only a report to the director
.of health that is protected under this construction. Under Appellants’ construction, reports to
other persons or entities such as Supervisors, sponsors, and law enforcement, are never protected,
even though they are, in many cases, mandated under R.C. Chapfer 3721 and the related

regulations. Such an interpretation is both ridiculous and absurd.
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This Coqrt examines the consequences of a particillar construction when determining the
intent of the legislature, Sheet Mei‘al Workers, 122 Ohio St.3d 248, 2009-Ohio-2747, 910 N.E.2d
'444; at § 29, and it endeavors to construe statutes so as to avoid absurd results. S‘taz‘e ex rel.
Haines v. Rhodes, 168 Ohio St. 165, 151 N.E2d 716 (1958), paragraph tW(i of the syllabus. It
would be a truly ai)surd. rssult if a_iiurse or Qiher employge who witnesses or suspects abuse or
neglect can bei retaliatéd against for alerting a superior, or for notifying the sponsor, as required
by Ohio law. The intéfpretation of R.C. 2721.24(A) reached by the trial court and by the Eighth
District is at odds with the statute’s plain langliége, and cannot be what the legislature intended.

‘IL.  ARGUMENT IN SUPPORT OF APPELLEE/CROSS-APPELLANT’S
PROPOSITION OF LAW '

Appellée/Cross-Appellant’s Proposition Of Law

If R.C. 3721.24 protects only employees or other persons who make reports of
suspected abuse or neglect of a resident to the Director of Health, then persons
who make such reports to an employer, to a family member of the resident, to law
enforcement, or to other appropriate persons or entities must be pern:utted to
assert cla1ms for retaliation in violation of pubhc policy.

To state a cause of action for wrongful discharge in violation of Ohio public policy, a
plaintiff must show: (1) that a clear public pblicy existed and was manifested in‘a state or federal
constittition, state Qr_administrative régulation, or in the commoil law (ihe cls.rity eiemeiit)i (2)
that dismissing ,empioyees under circumstances like those involved in the plaintiff’s dismissal
would jeopardize the public policy (the jeopardy element); (3) the plaintiff’s dismissal was
motivated by conduct relaited to the public policy (the causation element); and (4) the empkiyer
lackéd ‘an oi/en'idirig | legitimate business justification for the dismissal (the overriding
justiﬁcation element). Wiles v. Medina Au.t0‘ Parts, 96 Ohio St.3d 240, 2002-Ohj0-3994, 773
N.E. Zci 526, ﬁ 7-10. The iirst two elements pose questions of law to be decided by the Court,

whereas the last two elements pose questions of fact for the trier of fact to resolve. Id. at § 11.
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A. Ohio Has A Clear Pubﬁc Policy In Favor Of Reporting Suspected Abuse And
Neglect To A Nursing Home Resident’s Sponsor

The First District Court of Appealsv has previously determined that R.C. 3721.10 through
R.C. 3721.17, commonly referred to as the nursing home patients’ bill of righ;ts, sets forth “a
cleér public policy that encourages the reportﬁig of patient abuse and the protection of those who
participate in the repbrting of such abuse.” Dolan v. St. Mary’s Memorial -Home, 153 Ohio
App.3d 441, 20(‘)3-Ohvio‘-33 83, 794 N.E.2d 716, 10. Among the rights ‘j.protectec-:‘l is “[t]he right
to have any significant qhange m the resident'é héalth status reported to the resident's Sponsor.
- As soon as suéh a change is known to the home's staff, the home shall mak¢ a reaéonable‘ effort
to notify the sponsor within twelve hours.” RC 3721.13(A)(32). VOhio Adm. Code 3701-17-12 |
exfends that requirement to hospice care organi‘zations.v ‘Ohio Adm Code 3701-17-12 also
requires the report to be immediately made to the residept’s physician.

A separate source bof pubh'c policy in favdr of reporting suspected abuse or neglect of
nursing home patients is R.C. 3721.24. IfR.C. 3721.24 by its terms does not unambiguously
protect employees for reporting suspected ébuse or neglect other thaﬁ to the director of health, it
certainly demonstrates a legislative intent to protect individuals from retéliatién for éddressing
suspected abuse or neglect of nﬁsing home residents. |

This Court’s. decision in Sutfon v. Tomco Machiﬁing, Inc., 129 Ohi_o St.3d 153, 2011-
Ohio-2723, 950 N.E.2d 93 8, is directly on point. In Sutton, the Court coﬁclud_ed that, althoﬁgh
the terms of R.C. 4123.90 protect from refaliation only individualé who have already begun to
.pursue-a Worker.’s compensation cla'n.z_l, fhe statute demonstrates a clear _i)ublic policy in favor of
“enabl[ing] employees to freely exercise their rights without fear of retribution from their
employers.;’ Id atq 22. The Court concluded that the General Assembly “did not intend to

leave a gap in protecﬁon during which time émployers are permitted to retaliate against
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employees who might pursue werkeré’ compeﬁsation_beneﬁts. The alternative interpretation—
~ that the vlegislaﬁlre intentionzﬂly left the gap—is at odds with the basic purpose of the
antiretaliation proviéion e [and would] render any purported pretection under the anti;etal_iaﬁoﬁ
' pfovision wholly illusory.” ]d.v | | |
The Cross—Appellees; and the Eighth District’s interpretation ef R.C.3721.24 is.similarly
at odds- with the statute’s purpose by leaving a gaping hole m the antiretaliatory provision’s
protection of persons' who feport suspected abuse or neglect of nursing home péﬁents—a hole
that the legislature could vnot have meant to leave. There is no reasen fQ presume that the
legislature‘ intended to permit senior care organizations te retaliate with inipﬁnity against
individuals who fulfill their obligations to report suspected abuse or neglect to a resident’s ‘
sponsor, to law enfercement, or to a éupeﬁor, or that fhe legislature int_eﬁded to encourage
reports of suspected abuse or neglect only to the director of health, while family members, law
enforcement, andeven the organization’s ménagement remain in the dark about the incident.
‘Abuse and neglect must be addressed immediately, lest it continue or escalate. The Ohio
Department of Health’s Abuse, Neglect, Misappropﬁation (ANM) Investigation Guide, a
resource the Ohio Department of Health publishes, calls for individuals who suspect.ébuse or
- neglect to “immediately” report allegations or suspicions of abuse, neglect, or misappropriation
to numerous ‘sources.'/ These include .a physicién, the resident’s spomsor, the home’s
administrator, and the state survey agency. In fact, the ANM Investigation Guide calls for a
sponsor to be notified within 12 hours, whereas repoi'ts to the fecility’s administrator and to the

state survey agency are to be made within 24 hours. This shows how seriously the Department

7 Abuse, Neglect, Misappropriation (ANM) Investigation Guide, attached to Merit Brief of
Appellee  Hulsmeyer at Supp. 21. The document can be viewed at
http://www.odh.ohio.gov/~/media/ODH/ASSETS/Files/Itc/nursing%20homes%20-
%20facilities/anmguideonly.ashx. -
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of Health takes reports to a resident’s sponsor. Administrative rules and reglﬂations‘ are a source
of public policy. Painter v. Graléy, 70 Ohio St.3d 377, 384, .639 N.E.2d 51 (1994). This guide
published by the Ohio Department of Health quéiiﬁesés another source of a public policy
encouraging réports of abuse and neglect. |

At its heart, the ﬁﬁblic policy at stake is the protecﬁori of nu;smg hbme residents by
enabling residents and employees to make good faith reports of abuse or neglect without fear of
retribution.  As the First District acknowledgéd in Dolan, the nursing héme patients’ bill of
rights clearly conveys this policy. _’fhat bill of ﬁghts establishes a gziévance procedure, giving
residents or their representatives the right to pursue a grievaﬁce Wlth the facility and ultimately’a'
- civil action if their rights are violated. R.C.. 3721.17. But the bill or rights is largely impotent if
an empldyer can retaliate agaiﬁst ‘employees who take steps to ensure that those rights are not
‘violated. | |

Cross-Appellees have néver contested th\at Ohio has a public policy in favor of reporting
suspected abuse or neglect to a resident’s‘sponsor. ‘Insté.ad, they have focused solely on the
jeopardy element, arguing that their construction of RC 3721.24 adequately protects society’s
.interests‘.. There is no doubt that the c;larity element of Hulsmeyer’s claim for Wroﬁgftﬂ discharge
i violation of public policy is met. |
| B. If R.C. 3721.24 Protecfs individﬁals From Retaliation Only Fof Reporting

Suspected Abuse Or Neglect To The Director Of Health, Ohio’s Clear Public
Pohcy Is In Jeopardy

If R.C. 3721.24 protects md1v1dua1s from retaliation only for reports to the director of
health, then the Court must determme_ whether a retahatory dismissal of a person who :eported
" suspected abuse and neglect anci a change inv health condition of a nursing home resident to that
~ resident’s sponsor j eopardizes Ohio’s public policy in favor of reporting abﬁsé and neglect. “In

cases where the right and remedy are part of the same statute that is the sole source. of public
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policy opposing the discﬁarge, the test for determining thé jeopardy element is whéther the
remedy provisioﬁs adequately protect society’s ihterest by discéuraging Wrongful condﬁct.”
 Sutton, 129 Ohio St3d 153, 2011-Ohio-2723, 950 N.E.2d 938, at § 25. “In cases of multiple-
source public policy, the statute containing the right and remedy will not Af_orevclosev recognition of
the tort on the basis of soﬁle other source of public bolicy, uﬁleés it was the legislatme’s inftent in
~ enacting the statute to preempt .commorvl—law remedies.” Leiningef v. Pioneer Natl. Latex, 115
Ohio St.3d 311, 2007-Ohi6—4921, 875 N.E. 2d 36, 7 24, quoting Collins v. Rizkana, “73 Ohio
St.3d 65, 73 (1995), | | -

There are multiplé sources for the pbﬁcy favoring reporting abuse of neglect of residents.
The First District Court of Appeals has found that R.C. 3721.10 through 3721.17, the nursing
home patients’ bill of n'éhts, sets forth a clear pubﬁc policy favoring reporting of abuse or
neglect and protecting thosé who report it. Dolan, 1>5.3 Ohio App.3d 441, 2003-Ohio-3383, 794
NE2d 716, at § 10. R.C. 3721.24 is another source. R.C. 3721.13(A)(32), Ohio Adm. Code
3701;17—12, Ohio Adm. Code 3701-17-62, and the Department of Health’s ANM Investigation
Guide are still other sources. Therefore, the jeopardy element should be analyzed using the |
multiple source standard éet forth in Leininger.

Thére can be no reasonable dispute t»hat‘ Ohio’s publiAcV:v policy encouraging reports to
protect Ohio’s nursing home residénts is in jeopardy if there is no prote_ction for individuals who
make repoﬁs to persons or entities other than the director of health. The Ohio iegislafcure and thé
‘Department of Health have already spoken on how important ‘these ‘reports are to the ‘protec‘.[ion A
of Ohio’s nursing home residents. If a nurse’s or other employee’s livelihood can be threatened

for making such a report, those reports often will simply not be made, and Ohio’s nursing home
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residents will suffer. As discussed in the preceding section, this is the same type of “gap” this
Court agreed a public policy claim is meant to fill in Sutton:
| By its express terms, R.C. 4123.90 does not apply to Sutton or others who
experience retaliatory employment action after being injured but before they file,
~ institute, or pursue a workers’ compensation claim. Consequently, .a claim for
retaliatory discharge in those circumstances is not cognizable under the statute. It
is precisely this reason that Sutton’s statutory claim failed. Therefore, R.C.
4123.90 plainly does nothing to discourage the wrongful conduct that Sutton

alleges. Accordingly, we hold that R.C. 4123.90 does not provide adequate
remedies and thus the jeopardy element is satisfied. : .

Sutton, 129 Ohio St.3d 153, 2011-Ohio-2723, 950 N.E.2d 938 at § 27.

Here, if the Court determines that R.C. 3721.24 does not apply to employees who, like
Hiﬂemeyer, make reports of abuse or neglect to a resident’s sponsor, then the statute doesi
nothing to diecourege the wrongful conduct that Hulsmeyer alleges. The statute therefore does
not i)rovide an adequate remedy. |

A’l‘“here 18 certainly no indication that the legislature intended, by enacting R.C. 3721.24,
to preempt common law remedies. ie_ininger, 115 Ohio St.3d 311, 2007-Ohio-4921, 875 N.E.
2d 36, at 9 24. Therefore, the fact that R.C.3721.24 Vdoes not protect individuals from retaliation '
for reports other than to the director of health does not foreclose reeognition of a tort for
wrongful discharge in violati_on of public policy. Accordingly, the jeopardy element of
Hulsmeyer’s elaim for wrongful discharge in violation of public policy is satisfied. |

| As.this Court has reneatedly held, most recently in Sutton v. Tomco, where the legislature
has left a gap in a statute ’that jeopardizes a clear public policy of this state, it is the role of this
Court to ﬁil that gap by providing a common-law tort remedy to employees who otherwise
would not be protected. Most Ohioans would be shocked were they to learn that the law does
not protect Ohio’s strong public policy in favor of reporting abuse or neglect of nursing home

residents by forbidding retaliation against employees who make such reports to sponsors,
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| supervisors, law enforcement, and other appropriate entities. This Court should insure that the
protection of employees from retaliation is consistent w1th this import_ant public policy.
IV.  CONCLUSION ' |

R.C. 3721.24 unambiguously protects from retaliation employees ancl residents who
- make reports of suspecterl abuse or neglect to sponsors, supervisors, law enforcement, and other
appropriate entities. To the extent that there is any ambiguity, reading R.C. 3721.24 together
with the rest of Chapter 3721 and the relevant regulations substantiates this mterpretatron of the
section.

If and to the extent that R.C. 3721.24 does not protect employees and residents Whov
report suspected abuse or neglect to persohs other than the director of health, then Ohio’s clear
public policy in favor of reporting abuse or neglect of nursing home residents is je‘opardized, and
the Court should recognize a coh:lmon-law tort claim for wrongful discharge in violation of
public policy when an employee .or resident suffers retaliation for reporting suspected abuse or
neglect to a sporisor, mariagement, law enforcerhent, or other appropriate entity.

Appellee/Cross-Appellant Patricia Hulsmeyer therefore respectfully requests that the
Court affirm the decision of the First District Court of Appeals

Alternatrvely, if this Court reverses that part of the First Distnct’s Op]IllOIl finding that
Hulsmeyer has a statutory clalm for retahatlon under R.C. 3721. 24 then Appellee/Cross-
Appellant respectfully requests this Court reverse that part of the First District’s opinion finding

that she has no common-law claim for wrongful discharge in violation of public policy.
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3701-17-12 Notification and reporting of changes in health..., OH ADC 3701-17-12

OAC 3701—17-12
3701-17-12 Notification and reportmg of changes in health status, illness, injury and death of a resident

Currentness

The nursing home administrator or the administrator's designee shall: -

(A) Immediately inform the resident, consult with resident's physician or other licensed health professional acting within the
applicable scope of practice, or the medical director, if the attending physician or other licensed health professional acting
within the applicable scope of practice is not available, and notify the resident's sponsor or authorized representative, with the
resident's permission, and other proper authority, in accordance with state and local laws and regulations when there is:

(1) An accident iﬁvolving the resident which results in injury and has the potential for requiring physician. intervention;

(2) A significant change in the resident's physmal mental, or psycho-social status suchasa detenoratlon in health, mental,
or psycho-social status in either hfe-‘rhreatenmg conditions or clinical complications;

"(3) A need to alter treatment significantly such as a need to discontinue an existing form of treatment due to adverse
consequences, or to commence a new form of treatment. :

The notification shall include a description of the circumstances and cause, if known, of the illness, injury or death. A
notation of the change in health status and any intervention taken shall be documented in the medical record. If the resident
is a patient of a hospice care program, the notifications required by this paragraph shall be the responsibility of the hospice
care program unless otherwise indicated in the coordinated plan of care required under paragraph (H) of rule 3701-17-14
of the Administrative Code.

(B) Report the death of a re51dent w1th1n twenty-four hours to the appropnate thu‘d-party ‘payer; or, if the office is closed, as
soon thereafter as it is open

(C) Report any incident of fire, damage due to fire and any'incidence of illness, injury or death due to fire or smoke inhalation
of a resident within twenty-four hours to the office of the state fire marshal and to the director.

(D) Report the dlseases requlred to be reported under Chapter 3701-3 of the Administrative Code in the manner specified by
that chapter. '

Yéostavhewt © 2014 Thomson Reuters. No claim to original U.S. Gavernment Works. , 1
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3701-17-12 Notification and reporting of changes in health..., OH ADC 3701-17-12

Credits
HISTORY: 2011-12 OMR pam. # 9 (A), eff. 4~1 12: 2005-06 OMR pam #11 (RRD); 2001-02 OMR 668 (A), eff. 10- 20-01;

- 1992-93 OMR 682 (A), eff. 12-21-92; prior HE-17-12.

RC 119.032 rule review date(s): 12-1-16; 10-27-11; 5-1-11; 10-1-06; 5-19-06; 9-1-00

Rules are complete and appendices are current through May 11, 2014
©2014 Thomson Reuters

3701-17-12, OH ADC 3701-17-12

End of Document © 2014 Thomson Reuters. No claim to original U.S. Government Works.
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3701-17-62 Changes in residents' health status; incidents;..., OH ADC 3701-17-62

OAC 3701-17-62
3701-17-62 Changes in residents' health status; incidents; infection control

Currentness

~ (A)Intheevent of a significant adverse change in residents' health status, the residential care facility shall do all of the folloWing:

- (1) Take immediate and proper steps to see that the resident receives necessary intervention including, if needed, medical
attention or transfer to an appropriate medical facility;

(2) Make a notation of the E:hange in health status and any intervention taken in the resident's record;
(3) Provide pertinent resident information to the person providing the intervention as soon as possible; and
(4) Notify the sponsor unless the resident refuses or requests otherwise.

(B) As used in this paragraph, “incident” means any accident or episode involving a resident, staff member, or other individual
in a residential care facility which presents a nsk to the health, sa.fety, or well-being of a resident. In the event of an incident,
the facility shall do both of the fo]lowmg : ‘

(1) Take immediate and proper steps to see that the resident or residents involved receive necessary intervention including,
if needed, medical attention or transfer to an appropriate medical facility; and

(2) Investigate the incident and document the incident and the investigation. The facility shall maintain an incident log
separate from the resident record which shall be accessible to the director and shall contain the time, place, and date of"
the occurrence; a general descnptlon of the mc1dent and the care provided or action taken. The facility shall maintain a
potation about the 1nc1dent in the resident's record.

(C) Each residential care facility shall establish and implement appropriate written policies and procedures to control the
development and transmission of infections and diseases which, at minimum, shall provide for the following:

(1) Individuals working in the facility shall wash their hands vigorously for ten to fifteen seconds before beginning work
and upon completing work, before and after eating, after using the bathroom, after covering their mouth when sneezing
and coughing, before and after providing personal care services or skilled nursing care, when there has been contact with
body substances, after contact with contaminated materials, before handling food, and at other appropriate times;

YWesilzaMel © 2014 Thomson Reuters. No claim fo original U.S. Government Works.: 1
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3701-17-62 Changes in residenis’ heal’;h status; incidents;..., OH ADC 3701-17-62

(2) If the residential care facility provides any laundering services, the facility shall keep clean and soiled linen separate.
Soiled laundry shall be handled as little as possible. Laundry that is wet or soiled with body substances shall be placed in
moisture-resistant bags which are secured or tied to prevent spillage. Laundry staff shall wear moisture-resistant gloves,
suitable for sorting and handling soiled laundry, and a moistuie-resistant gown or sleeved plastic apron if soiling of staff

- members' clothing is likely. The facility shall use laundry cycles according to the washer and detergent manufacturers'
recommendations. Protective clothing shall be removed before handling clean laundry;

(3) Individuals providing personal care services or skilled nursing care that may result in exposure to body substances,
shall wear disposable vinyl or latex gloves as a protective barrier and shall remove and dispose of the used gloves and
wash hands before contact with another resident. If exposed to body substances, the individual who has been exposed
shall wash his or her hands and other exposed skin surfaces immediately and thoroughly with soap and water. The facility
shall provide follow-up consistent with the guidelines issued by the U.S. centers for disease control and prevention for the
prevention of transmission of human immunodefiency virus and hepatitis B virus to health-care and public-safety workers
in effect at the time. Individuals providing personal care services or skﬂled nursing care shall wash their hands before and
- after prov1d1ng the services or care even if they used gloves

(4) Place disposable articles, other than sharp items, contaminated with body subétances in a container impervious-to
moisture and manage them in a fashion consistent with Chapter 3734. of the Revised Code. Reusable items contaminated
with body substances shall be bagged, then sent for decontamination;

(5) Wear a moisture-resistant gown or other appropriate protective clothing if soiling of clothmg with body substances
is likely; :

(6) Wear a mask and protectlve eye wear if splashing of body substances is likely or if a procedure that may create an
aerosol is being performed ’

(7) Ensure that all hypodermic needles, syringes, lancets, razor blades and similar sharp wastes are disposed of by placing
them in rigid, tightly closed puncture-resistant containers before they are transported off the premises‘ of the facility, in
a manner consistent with Chapter 3734. of the Revised Code. The residential care facility shall provide instructions to
residents who use sharps on the proper techniques for disposing of them.

* Forthe purposeé of this paragraph, “body substance” means blood, semen, vaginal secretions, feces, urine , wound drainage,
emesis, and any other body fluids that have visible blood in them.

Credits
HISTORY: 2012-13 OMR pam. # 6 (A), eff. 1-1-13; 2011-12 OMR pam. # 4 (RRD); 2006-07 OMR pam. #5 (RRD); 2001-02
OMR 1028 (A), eff. 12-1-01; 1996-97 OMR 359 (A), eff_. 9-29-96; 1992-93 OMR 698 (E), eff. 12-21-92.

RC 119.032 rule review date(s): 9-15-17; 10-1-16; 9-25-12; 11-1-11; 10-11-11; 12-1-06; 11-6-06; 8-31-01

Rules are complete and appendices are current through May 11, 2014

| YistizivNext © 2014 Thomson Reuters. No claim to original U.8. Government Works. 2
; . Appx. 4



3701-17-62 Changes in residents’ heaith status; incidents:..., OH ADC 3701-17-62
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3721.10 Definitions, OH 8T § 3721.19

R.C. § g721.10

3721.10 Definitions

Effective: September 29, 2013
Currentness

- As used in sections 3721.10 to 3721.18 of the Revised Code:
(A) “Home” means all of the following:
(1) A home as defined in section 3721.01 of the Revised Code;

(2) Any facility or part of a facility not defined as a home under section 3721.01 of the Revised Code that is a skilled nursing
facility or nursing facility, both as deﬁn'ed.in section 5165.01 of the Revised Code;

(3) A county home or district home operated pursuant to Chapter 5155. of the Revised Code.
(B) “Resident” means a resident or a paﬁent of a home.
(C) “Administrator” means all of the following:

(1) With respect to a home as defined in section 3721.01 of the Revised Code, a nursing home administrator as defined in
section 4751.01 of the Revised Code; :

(2) With respect to a féci]ity or part of a facility not defined as a home in section 3721.01 of the Revised Code that is authorized
to provide skilled nursing facility or nursing facility services, the administrator of the facility or part of a facility;

(3) With respect to a county home or district home, the superintendent appointed under Chapter 5155. of the Revised Code.

(D) “Sponsor” means an adult relative, friend, or guardian of a resident who has an interest or responsibility in the resident's
welfare. ' '

(E) “Residents' rights advocate” means:

YViestawhiedd © 2014 Thomson Reuters. No clalm to original U.S. Government Works. AE}@X ﬁ 1
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3721.10 Definitions, OH ST § 3721.10

(1) An employee or representative of any state or local government entity that has a responsibility regarding residents and that
has registered with the department of health under division (B) of section 3701.07 of the Revised Code; ‘

(2) An employee or representative of any private nonprofit corporation or association that qualifies for tax-exempt status under
section 501(a) of the “Internal Revenue Code of 1986,” 100 Stat. 2085, 26 U.S.CA. 1, as amended, and that has registeréd
~ with the department of health under division (B) of section 3701.07 of the Revised Code and whose purposes include educating
and counseling residents, assisting residents in resolving problems and complaints concerning their care and treatment, and-
assisting them in securing adequate services to meet their needs;

(3) A member of the generai assembly.

(F) “Physical restraint” méans, but is not limited to, any article, device, or garment that interferes with the free movement of
the resident and that the resident is unable to remove easily, a geriatric chair, or a locked room door.

(G) “Chemical restraint” means any medication bearing the American hospital formulary service therapeutic class 4:00,
28:16:08, 28:24:08, or 28:24:92 that alters the functioning of the central nervous system in a manner that limits physical
and cognitive functioning to the degree that the resident cannot attain the resident's highest practicable physical, mental, and
psychosocial well-being, ' ' : :

" (H) “Ancillary service” means, but is not limited to, podiatry, dental, hearing, vision, physical therapy, occupational therapy,
speech therapy, and psychological and social services. ‘

(@ “Facility” means a facility, or part of a facility, certified as a nursing facility or skilled nursing facility, both as defined in
section 5165.01 of the Revised Code. “Facility” does not include an intermediate care facility for individuals with intellectual
disabilities; as defined in section 5124.01 of the Revised Code.

CREDIT(S) - .
(2013 H 59, eff. 9-29-13; 2001 H 94, eff. 9-5-01; 1990 H 822, eff. 12-13-90; 1978 H 600)

-Notes of Decisions (12)

R.C. §3721.10,0H ST § 3721.10
Current through Files 1 to 113 and Statewide Issue 1 of the 130th GA (2013-2014).

End of Document ' © 2014 Thomson Reuters. No claim to original U.S. Government Works.
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3721.11 Rules, OH ST § 3721.11

R.C.§ 372111
3721.11 Rules

Curreniness

(A) The director of the department of health shall adopt rules under Chapter 119. of the Revised Code to govern procedures for
the unplementauon of sections 3721 10 to 3721. 17 of the Revised Code.

(B) The director may adopt, amend, and repeal substantive rules under Chapter 119. of the Revised Code defining with
reasonable specificity acts that violate division (A) of section 3721.13 of the Revised Code.

CREDIT(S) .
(1978 H 600, eff. 1-9-79)

R.C.§3721.11,0H ST § 3721.11
Current through Files 1 to 113 and Statewide Issue 1 of the 130th GA (2013 -2014),

End of Document © 2014 Thomson Reuters. No claim to original U.S. Government Works.
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- 372112 Duties of administrator of home, OH ST § 3721.12

R.C.§372112
3721.12 Duties of administrator of home
Effective: September 29, 2013

Currentness

(A) The administrator of a home shall:

(1) With the advice of residents, their sponsors, or both, establish and review at least annually, written policies regarding the
applicability and implementation of residents' rights under sections 3721.10 to 3721.17 of the Revised Code, the responsibilities
of residents regarding the rights, and the home's grievance procedure established under division (A)(2) of this section. The
administrator is responsible for the development of, and adherence to, proéedures implementing the policies.

(2) Establish a grievance committee for review of complaints by residents. The grievance committee shall be comprised of
the home's staff and residents, spomsors, or outside representatlves ina ratio of not more than one staff member to every two
residents, sponsors, or outside representatwes

(3) Furnish to each resident and sponsor pnor to or at the time of admission, and to each member of the home's staff, at least
one of each of the followmg '

(a) A copy of the rightg established under sections 3721.10 to 3721.17 of the Revised Coc?e;

(b) A written explanéﬁon of £he provisiohs of -section.s 3721 .'16 to 3721.162 of the Révised Code;'
(c) A copy of the home's policies and procedures established under_ this séction;

DA copy Qf the home's rules;

(e) A copy of the addresses and telephone numbers of the board of health of the health district of the county in which the home
is located, the county department of job and family services of the county in which the home is located, the state departments of
health and medicaid, the state and local offices of the department of aging, and any Ohio nursing home ombudsman program.

(B) Written acknowledgment of the receipt of copies of the materials listed in this section shall be made part of the remdcnt’
record and the staff member's personnel record.

YiestHawNed © 2014 Thomson Reuters. No claim o original U.S. Government Works. 1
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7 3721.12 Duties of administrator of home, OH ST§ 3721.12

(C) The administrator shall post all of the following prominently within the home:
(1) A copy of the rights of residents as Hsted in division (A) of section 3721.13 of the Revised Code;
(2) A copy of the home's rules and its policies and procedures regarding the rights and responsibilities of residents;

(3) A notice that a copy of this chapter, rules of the department of health applicable to the hor;le, and federal regulations adopted
under the medicare and medicaid programs, and the materials required to be available in the home under section 3721.021 of
the Revised Code, are available for inspection in the home at reasonable hours;

(4) Alistof residents' rights advocates,
(5) A notice that the following are available in 2 place :eadﬂy accessible to residents:

(a) If the home is hcensed under section 3721.02 of the Rev1sed Code a copy of the most recent licensure mspectlon report
prepared for the home under that section; :

(b) If the home is a facility, a copy of the most recent statement of deficiencies 1ssued to the home under section 5165 68 of
_ the Revised Code. '

(D) The administrator of a home may, with the advice of residents, their sponsors, or both, establish written policies regarding
the applicability and administration of any additional residents' rights beyond those set forth in sections 3721.10 to 3721.17 .
of the Revised Code, and the responsibilities of residents regarding the rights. Policies established under this division shall be

- reviewed, and procedures developed and adhered to as in division (A)(1) of this section.

CREDIT(S)
(2013 H 59, eff. 9-29-13; 2001 H 94, eff. 9-5-01; 1999 H 471, eff. 7-1-00; 1993 H 152 eff 7-1-93; 1990 H 822 1986 H

- 428; 1984 H 660; 1978 H 600)

Notes of Decisions (1)

‘RC. §3721.12,OHST § 3721.12 ,
Current through Files 1 to 113 and Statewide Issue 1 of the 130th GA (2013-2014). . .

End of Document © 2014 Thomson Reuters. No claim to original U.S. Government Works.
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3721.13 Rights of residents of a home; sponsor; transfer or..., OH ST § 3721.13

o PaUents nghts i

R.C. § 3721.13
3721.13 Rights of residents of a home; sponsor; transfer or discharge; attempted Waiver void

Effective: September 29, 2013
Curreniness

(A) The rights of residents of a home shall include, but are not limited to, the following:

(1) The right to a safe and clean living environment pursuant to the medicare and medicaid programs and applicable state laws
and rules adopted by the director of health;

(2) The right to be free from physical, verbal, mental, and emotional abuse and to be treated at all times with courtesy, respect
and full recognition of dlgmty and individuality;

(3) Upon admission and thereafter, the right to adequate and appropriate medical treatment and nursing care and to other
ancillary services that comprise necessary and appropriate care consistent with the program for which the resident contracted.
This care shall be provided without regard to considerations such as race, color, religion, national origin, age, or source of

payment for care.
(4) The right to have all reasonable requests and inquiries responded to promptly;
(5) The right to have clothes and bed sheets changed as the need arises, to ensure the resident's comfert or sanitation;

(6) The right to obtain from the home, upon request, the name and any specialty of any physician or other person respons1b1e
for the resident's care or for the coordmamon of care;

(7) The right, upon request, to be assigned, within the capacity of the home to make the assignment, to the staff physician of
the resident's choice, and the right, in accordance with the rules and written policies and procedures of the home, to select as
the attending physician a physician who is not on the staff of the home. If the cost of a physician's services is to be met under
a federally supported program, the physician shall meet the federal laws and regulations governing such services.

(8) The right to participate in decisions that affect the resident's life, including the right to communicate with the physician
and employees of the home in planning the resident's treatment or care and to obtain from the attending physician complete
and current information concerning medical condition, prognosis, and treatment plan, in terms the resident can reasonably
be expected to understand; the right of access to all information in the resident's medical record; and the right to give or
withhold informed consent for treatment after the consequences of that choice have been carefully explained. When the attending

et © 2014 Thomson Reuters. No claim to original U.S. Government Works. 1
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3721.13 Rights of residents ofa home; sponsor; transfer or..., OH ST § 3721.13

physician finds that it is not medically advisable to give the information to the resident, the information shall be made available
to the resident's sponsor on the resident's behalf, if the sponsor has a legal interest or is authorized by the resident to receive the
information. The home is not liable for a violation of this division if the violation is found to be the result of an act or omission
on the part of a physician selected by the resident who is not otherwise affiliated with the home.

(9) The right to withhold payment for physician visitation if the physician did not visit the resident;‘

(10) The right to confidential treatment of personal and medical records, and the right to approve or refuse the release of these
records to any individual outside the home, except in case of transfer to another home, hospital, or health care system, as required
by law or rule, or as required by a third-party payment contract;

(11) The right to privacy duﬁng medical examination or treatment and in the care of personal or bodily needs;
(12) The right to refuse, without jeopardizing access to appropriate medical care, to serve as a medical research subject;

(13) The right to be free from physical or chemical restraints or prolonged isolation except to the minimum extent necessary
to protect the resident from injury to self, others, or to property and except as authorized in writing by the attending physician
for a specified and limited period of time and documented in the resident's medical record. Prior to authorizing the use of a
physical or chemical restraint on any resident, the attending physician shall make a personal examination of the resident and
an individualized determination of the need to use the restraint on that resident.

Physical or chemical restraints or isolation may be used in an emergency situation without authorization of the attending
physician only to protect the resident from injury to self or others. Use of the physical or chemical restraints or isolation shall not
be continued for more than twelve hours after the onset of the emergency without personal examination and authorization by the
attending physician. The attending physician or a staff physician may authorize continued use of physical or chemical restraints
for a period not to exceed thirty days, and at the end of this period and any éubsequent period may extend the authorization for
an additional period of not more than thirty days. The use of physical or chemical restraints shall not be continued without a
personal examination of the resident and the written authorization of the attending physician stating the reasons for continuing

the restraint.

If physical or chemical restraints are used under this division, the home shall ensure that the restrained resident receives a proper
diet. In no event shall physical or chemical restraints or isolation be used for punishment, incentive, or convenience.

(14) The right to the pharmacist of the resident's choice and the right to receive pharmaceutical supplies and services at
reasonable prices not exceeding applicable and normally accepted prices for comparably packaged pharmaceutical supplies
and services within the community;

(15) The right to exercise all civil rights, unless the resident has been adjudicated incompetent pursuant to Chapter 2111, of the
Revised Code and has not been restored to legal capacity, as well as the right to the cooperation of the home's administrator
in making arrangements for the exercise of the right to vote;

Wastlsnhest © 2014 Thomson Reuters. No claim to original U.S. Government Works. 2
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3721.13 Rights of residents of a home; sponsor; transfer or..., OH ST § 3721.13

(16) The right of access to opportunities that enable the resident, at the resident's own expense or at the expense of a third-
party payer, to achieve the resident's fullest potential, including educational, vocational, social, recreational, and habilitation
programs; : ‘ I

(17) The right to consume a reasonable amount of alcoholic beverages at the resident's own expense, unless not medically
advisable as documented in the resident's medical record by the attending physician or unless contradictory to written admission

policies;

(18) The right to use tobacco at the resident's own expense under the home's safety rules and under applicable laws and rules
of the state, unless not medically advisable as documented in the resident's medical record by the attending physician or unless
contradictory to written admission policies; ' ' :

(19) The right to retire and rise in accordance with the resident's reasonable requests, if the resident does not disturb others or the
posted meal schedules and upon the home's request remains in a supervised area, unless not medically advisable as documented
by the attending physician; '

(20) The right to observe religious obligations and participate in religious activities; the right to maintain individual and cultural
identity; and the right to meet with and participate in activities of social and community groups at the resident's or the group's
initiative;

(21) The right upon reasonable request to private and unrestricted communications with the resident's family, social worker,
and any other person, unless not medically advisable as documented in the resident's medical record by the attending physician,
excépt that communications with public officials or with the resident's attorney or physician shall not be restricted. Private and
unrestricted communications shall include, but are not limited to, the right to:

(a) Receive, send, and mail sealed, unopened correspondence;
(b) Reasonable access to a telephone for pﬁvate communications;
(c) Private visits at any reasonable hour.

(22) The right to assured privacy for visits by the spouse, or if both are residents of the same home, the right to share a room
within the capacity of the home, unless not medically advisable as documented in the resident's medical record by the attending
- physician; '

(23) The right upon reasonable request to have room doors closed and to have them not opened without knocking, except in
the case of an emergency or unless not medically advisable as documented in the resident's medical record by the attending

physician;
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3721.13 Rights of residents of a home; sponsor; transfer or..., OH ST § 3721.13

(24) The right to retain and use personﬂ clothing and a reasonable amount of possessions, in a reasonably secure manner, unless
to do so would infringe on the rights of other residents or would not be medically advisable as documented in the resident's
medical record by the attending physician; ‘ '

(25) The right to be fully informed, prior to or at the time of admission and during the resident's stay, in writing, of the basic

‘rate charged by the home, of services available in the home, and of any additional charges related to such services, including
charges for services not covered under the medicare or medicaid program. The basic rate shall not be changed unless thirty
days' notice is given to the resident or, if the resident is unable to understand this information, to the resident's sponsor.

(26) The right of the resident and person paying for the care to examine and receive a bill at least monthly for the resident's
care from the home that itemizes charges not included in the basic rates; '

(27)(a) The right to be free from financial exploitation;

(b) The right to manage the resident's own personal financial affairs, or, if the resident has delegated this responsibility in
writing to the home, to receive upon written request at least a quarterly accounting statement of financial transactions made on
the resident's behalf. The statement shall include:

(1) A complete record of all funds, personal property, or possessions of a resident from any source whatsoever, that have been
deposited for safekeeping with the home for use by the resident or the resident's sponsor; '

(i) A listing of all deposits and withdrawals traﬁsacted, which shall be substantiated by receipts which shall be available for
inspection and copying by the resident or sponsor. '

(28) The right of the resident to be allowed unrestricted access to the resident's property on deposit at reasonable hours, unless
requests for access to property on deposit are so persistent, continuous, and unreasonable that they constitute 2 nuisance;

(29) The right to receive reasonable notice before the resident's room or roommate is changed, including an explanation of the

" reason for either change. ‘

(30) The right not to be transferred or dis;cha.rged from the home unléss the transfer is necessary because of one of the following:
(a) The welfare and needs of the resident cannot be met in the home.

®) The resident's heaith has improved sufficiently so that the resident no longer needs the serviges provided by the home.

(c) The safety of individuals in the home ‘is endangered.

{d) The health of individuals in the home would otherwise be endangered.
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3721.13 Rights of residents of a home; sponsor; transfer or;..; OH -ST §3721.13

(e) The resident has failed, after reasonable and appropriate notice, to pay or to have the medicare or medicaid program pay on
the resident's behalf, for the care provided by the home. A resident shall not be considered to have failed to have the resident's
care paid for if the resident has applied for medicaid, unless both of the following are the case:

(i) The resident's application, or a substantizﬂly similar previous application, has been denied.
@) If the resident appeéled the denial, the denial was upheld.

(f) The home's license has been revoked, the home is being closed pursuant to section 3721 08, sections 5165.60 to 5165.89,
or section 5155.31 of the Revised Code, or the home otherwise ceases to operate.

(g) The resident is a rec1p1ent of medicaid, and the home s part101pat10n in the medicaid program is involuntarily terminated

or denied.

(h) -The resident is a beneficiary under the medicare program, and the home's paﬁicipation in the medicare program is
involuntarily terminated or denied.

(31) The right to voice grievances and recommend changes in policies and services to the home's staff, to employees of the
department of health, or to other persons not associated with the operation of the home, of the resident's choice, free from
restraint, interference, coercion, discrimination, or reprisal. This right includes access to a residents’ rights advocate, and the
right to be a member of, to be active in, and to associate with persons who are active in organizations of relatives and fnends
of nursing home re51dents and other orgamzatlons engaged in ass1stmg residents.

(32) The right to have any significant change in the resident's health status reported to the resident's sponsor. As soon as such
a change is known to the home's staff, the home shall make a reasonable effort to notify the sponsor within twelve hours. -

(B) A sponsor may act on a resident's behalf to assure that the home does not deny the residents' rights under sections 3721.10
to 3721.17 of the Revxsed Code. : '
(C) Any attempted waiver of the rights listed in division (A) of this section is void.

CREDIT(S)
(2013 H 59, eff. 9-29-13; 2012 H 487, eff. 9-10-12; 2001 H 94, eff. 9-5-01; 1990 H 822, eff 12-13-90; 1978 H 600)

Notes of Decisions 42)

R.C.§3721.13,0H ST § 3721.13
Current through Files 1 to 113 and Statewide Issue 1 of the 130th GA (2013-2014).
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3721.14 Additional provisions for implementation of rights, OH ST § 3721.14

ind Nursing Homes (Refs & Annos)

R.C.§ 372114
3721.14 Additional provisions for implementation of rights

Effective: September 29, 2013
Currentness

* To assist in the implementation of the rights granted in d1v151on (A) of section’ 3721 13 of the Revised Code, each home shall
provide:

(A) Appropriate staff tralmng to implement each resident's rights under division (A) of section 3721.13 of the Revised Code,
including, but not limited to, explaining:

(1) The resident's rights and the staff's responsibility in the implementation of the righté; .
(2) The staff's obligation to provide all residents who have similar needs with comparable service.
(B) Arrangements for a resident's needed ancillary services;

(C) Protected areas outside the home for residents to enjoy outdoor activity, within the capacity of rhe facility, consistent with
applicable laws and rules; :

(D) Adequate mdoor space, which need not be dedicated to that purpose, for families of residents to meet pnvately with families
of other residents;

(E) Access to the following persons to enter the home during reasonable hours, except where such access would interfere with
resident care or the privacy of residents:

(1) Employees of the department of health, department of mental health and addiction services, department of developmental
disabilities, department of aging, department of job and family services, and county departments of job and family services;

(2) Prospective residents and their sponsors;

(3) A resident's sponsors;

YWestizwNext © 2014 Thomson Reuters. No claim to original U.S. Government Works. Apr 16 1
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3721.14 Additional provisions for implementation of rights, OH ST § 3721.14

(4) Residents' rights édvocates;_
(5) A resident's attorney;
6)A miniéter, priest, rabbi, or other iJerson ministering to a resident's religious needs.

(F) In writing, a description of the home's .grievance procedures.

CREDIT(S)
(2013 H 59, eff. 9-29-13; 2009 S 79 eff 10- 6-09 1999 H 471, eff. 7-1-00; 1990 H 822, eff. 12-13-90; 1986 H 428; 1984

H 660; 1978 H 600)

Notes of Decisions (6) - -

R.C.§3721. 14 OH ST § 3721.14
Current through Files 1 to 113 and Statewide Issue 1 of the 130th GA (2013- 2014)
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3721.15 Authority for home to manage resident's financial affairs;..., OH ST § 3721.15

R.C. § 3721.15
3721.15 Authority for home to manage resident's financial affairs; éccounting

Effective: September 29,2013 .
Currentness

‘(A) Authorization from a resident or a sponsor with a power of attorney for a home to manage the resident's financial affairs
shall be in writing and shall be attested to by a witness who is not connected in any manner whatsoever with the home or its
administrator. The home shall maintain accounts pursuant to division (A)(27) of section 3721.13 of the Revised Code. Upon
the resident's transfer, discharge, or death, the account shall be closed and a final accounting made. All remaining funds shall
be returned to the resident or resident's sponsor, except in the case of death, when all remaining funds shall be transferred or
used in accordance with section 516222 of the Revised Code.

(B) A home that manages a resident's financial affairs shall deposit the resident's funds in excess of one thousand dollars,
and may deposit the resident's funds that are one thousand dollars or less, in an interest-bearing account separate from any of
the home's operating accounts. Interest earned on the resident's funds shall be credited to the resident's account. A resident's
funds that are one thousand dollars or less and have not been deposited in an intérest-bearing account may be deposited in a
noninterest-bearing account or petty cash fund. :

(C) Each resident whose financial affairs are managed by a home shall be promptly notified by the home when the total of the
amount of funds in the resident's accounts and the petty cash fund plus other nonexempt resources reaches two hundred dollars
less than the maximum amount permitted a recipient of medicaid. The notice shall include an explanation of the potential effect
on the resident's eligibility for medicaid if the amount in the resident's accounts and the petty cash fund, plus the value of other
nonexempt resources, exceeds the maximum assets a medicaid rec1p1ent may retain. :

(D) Each home that manages the financial affairs of residents shall purchase a surety bond or otherwise provide assurance
satisfactory to the director of health, or, in the case of a home that participates in the medicaid program, to the medicaid director,
to assure the security of all residents' funds managed by the home.

CREDIT(S) .
(2013 H 59, eff. 9-29-13; 2005 H 66, eff. 6-30-05; 2001 H 94, eff. 9-5-01; 1999 H 471, eff. 7-1-00; 1995 H 167, eff. 11-15-95; -
1995 H 117, eff. 9-29-95; 1990 H 822, eff. 12-13-90; 1978 H 600)

R.C.§3721.15,0H ST § 3721.15 o
Current through Files 1 to 113 and Statewide Issue 1 of the 130th GA (2013-2014).
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3721.16 Notice of proposed transfer or discharge; challenge, OH 5T § 3721.18

R.C. § 372116
3721.16 Notice of proposed transfer or discharge; challenge

Effective: September 29, 2013
Currentness

For each resident of a home, notice of a proposed transfer or discharge shall be in accordance with this section.

(A)(1) The administrator of a home shall notify a resident in writing, and the resident's sponsor in writing by certified mail,
return receipt requested, in advance of any proposed transfer or discharge from the home. The administrator shall send a copy of
the notice to the state department of health. The notice shall be provided at least thirty days in advance of the proposed transfer
or discharge, unless any of the following applies:

(a) The residert's health has improved sufficiently to allow a more immediate discharge or transfer to a less skilled level of care;
(b) The resident has resided in the home less than tthty dayé;

(c) An emergency arises in which the safety of individuals in 'Fhe home is endangered;

(d) An emergenc,;y arises in which the health of individualé in the home would otherwise be endangered;

(e) An emergency arises in which the resident's urgent medical needs necessitate a more immediate transfer or discharge.

In anyvof the circumstances described in divisions (A)(1)(a) to (¢) of this section, the notice shall be provided as many days in
. advance of the proposed transfer or discharge as is practicable.

(2) The noticé required under division (A)(1) of this section shall include all of the following:
(a) The reasons for the proposed transfer or discharge;
~ (b) The proposed date the resident is to be transferred or discharged;

(c) Subject to division (A)(3) of this section, a proposed location to which the resident may relocate and a notice that the resident
and resident's sponsor may choose another location to which the resident will relocate;

Yiostlawhed © 2014 Thomson Reuters. No claim to original U.S. Government Works. ' 1
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3721.16 Notice of proposed transfer or discharge; chailenge, OH ST § 3721.16

(d) Notice of the right of the resident and the resident's sponsor to an impartial hearing at the home on the pfoposed transfer
or discharge, and of the manner in which and the time within which the resident or sponsor may request a hearing pursuant
to section 3721.161 of the Revised Code;

(e) A statement that the resident will not be transferred or discharged before the date specified in the notice unless the home and
the resident or, if the resident is not competent to make a decision, the home and the resident's sponsor, agree to an earlier date;

® The‘ address of the legal services office of the department of health; -

(g) The name, address, and telephone number of a representative of the state long-term care ombudsman program and, if the
resident or patient has a developmental disability or mental illness, the name, address, and telephone number of the Ohio
protection and advocacy system. '

(3) The proposed location to which a resident may relocate as specified pursuant to division (A)(2)(c) of this section in the
proposed transfer or discharge notice shall be capable of meeting the resident's health-care and safety needs. The proposed
location for relocation need not have accepted the resident at the time the notice is issued to the resident and resident's sponsor.

+ (B) No home shall transfer or discharge a resident before the date specified in the notice required by division (A) of this section
unless the home and the resident or, if the re51dent is not competent to make a decision, the home and the resident's sponsor,

agree to an earlier date.

(C) Transfer or discharge actions shall be documented in the resident's medical record by the home if there is a medical basis

for the action.

(D) A resident or resident's sponsor may challenge a transfer or discharge by requesting an impartial hearing pursuant to section
3721.161 of the Revised Code, unless the transfer or discharge is required because of one of the following reasons:

(1) The home's license has been revoked under this chapter;
(2) The home is Bei.ng closed pursuant to section 3721 08, sections 5165.60 to 5165.89, or section 5155.31 of the Revised Code;

(3) The resident is a recipient of medicaid and the home s participation in the medicaid program has been involuntarily terminated
or denied by the federal govemment

(4) The resident is a beneficiary under the medicare program and the home s certlﬁcatmn under the medicare program has been
involuntarily terminated or denied by the federal government.

(E) If a resident is transferred or discharged puréuant to this section, the home from which the resident is being transferred or
discharged shall provide the resident with adequate preparation prior to the transfer or discharge to ensure a safe and orderly
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3721.16 Notice of proposed transfer or discharge; challenge, OH ST § 3721.16

transfer or discharge from the home, and the home or alternatlve setting to whlch the resident is to be transferred or discharged
shall have accepted the resident for transfer or discharge.

(F) At the time of a transfer or discharge of a resident who is a recipient of medicaid from a home to a hospital or for therapeutic
leave, the home shall provide notice in writing to the resident and in writing by certified mail, retum receipt requested, to
the resident's sponsor, specifying the number of days, if any, during which- the resident will be permitted under the medicaid
program to return and resume residence in the home and specifying the medicaid program's coverage of the days during which
the resident is absent from the home. An individual who is absent from a home for more than the number of days specified
in the notice and continues to I‘quDIC the services provided by the facility shall be given priority for the first available bed in
a semi-private room. :

CREDIT(S)
(2013 H 59, eff. 9-29-13; 2011 H 153, § 120.20, eff. 10-1-12; 2011 H 153, § 101.01, eff. 9-29-11; 2001 H94 eff. 9-5-01;

1990 H 822, eff. 12-13-90; 1978 H 600)

R.C.§3721.16, OH ST § 3721.16 »
Current through Files 1 to 113 and Statewide Issue 1 of the 130th GA (2013-2014).
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3?21.161 Notice of proposed transfer or diséhérge; hearing, OH ST § 3721.161

R.C. §3721.161
3721.161 Notice of proposed transfer or discharge; hearing

Curreniness

(A) Not later than thirty days after the date a resident or the resident's sponsor receives notice of a pfoposed transfer or discharge,
whichever is later, the resident or resident's sponsor may challenge the proposed transfer or discharge by submitting a written
request for a hearing to the state department of health. On receiving the request, the department shall conduct a hearing in
accordance with section 3721.162 of the Revised Code to determine whether the proposed transfer or discharge complies with
division (A)(30) of section 3721.13 of the Revised Code.

(B) Except in the circumstances described in divisions (A)(1)(a) to (e} of section 3721.16 of the Revised Code, if a resident or
resident's sponsor submits a written hearing request not later than ten days after the resident or the resident's sponsor received
- notice of the proposed transfer or discharge, whichever is later, the home shall not transfer or discharge the resident unless the
_ department determines after the hearing that the transfer or discharge complies with division (A)(30) of section 3721.13 of the

Revised Code or the department's determination to the contrary is reversed on appeal. :

(C) If a resident or resident's sponsor does not request a heanng pursuant to division (A) of this section, the home may transfer
or discharge the resident on the date specified in the notice required by division (A) of section 3721.16 of the Revised Code or
thereafter, unless the home and the resident or, if the resident is not competent to make a decision, the home and the resident's

sponsor, agree to an earlier date.

(D) If the resident or resident's spoﬁsor requests a hearing in writing pursuant to division (A) of this section and the home
transfers or discharges the resident before the department issues a hearing decision, the home shall readmit the resident in the
first available bed if the department determines after the hearing that the transfer or discharge does not comply with division
(A)(30) of section 3721.13 of the Revised Code or the department's determination to the contrary is reversed on appeal.

CREDIT(S)
(2001 H 94, eff. 9-5-01)

R.C.§3721.161,OH ST § 3721.161
Current through Files 1 to 113 and Statewide Issue 1 of the 130th GA (2013-2014).
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3721.162 Hearings, OH ST § 3721.162

R.C.§ 3721162
§721.162 Hearings '

Currentness

(A) On receiviﬁg a requesi pursuant to section 3721.161 of the Revised Code, the deparﬁnent of health shall conduct hearings
under this section in accordance with 42 CFR.431, subpart E, to determine whether the proposed transfer or discharge complies
with division (A)(30) of section 3721.13 of the Revised Code.

(B) The department shall employ or contract with an attorney to serve as hearing officer. The hearing officer shall conduct a
hearing in the home not later than ten days after the date the department receives a request pursuant to section 3721.161 of the
Revised Code, unless the resident and the home or, if the resident is not competent to make a decision, the resident's sponsor
and the home, agree otherwise. The hearing shall be recorded on audiotape, but neither the recording nor a transcript of the
recording shall be part of the official record of the hearing. A hearing conducted under this section is not subject to section
121.22 of the Revised Code.

(C) Unless the partiés otherwise agree, the hearing officer shall issue a decision within five days of the date the hearing
concludes. In all cases, a decision shall be issued not later than thirty days after the department receives a request pursuant to
section 3721.161 of the Revised Code. The hearing officer's decision shall be served on the resident or resident's sponsor and
the home by certified mail. The hearing officer's decision shall be considered the final decision of the department.

(D) A resident, resident's sponsor, or home maj appeal the decision of the department to the court of common pleas pursuant
to section 119.12 of the Revised Code. The appeal shall be governed by section 119.12 of the Revised Code, except for all
of the following:

(1) The resident, resident's sponsor, or home shall file the appeal in the court of common pleas of the county in which the
home is located.

(2) The resident or resident's sponsor may apply to the court for desi gnation as an indigent and, if the court grants the application,
the resident or resident's sponsor shall not be required to furnish the costs of the appeal.

(3) The appeal shall be filed with the department and the court within thirty days after the hearing officer's decision is served.
The appedling party shall serve the opposing party a copy of the notice of appeal by hand-delivery or certified mail, return
receipt requested. If the home is the appealing party, it shall provide a copy of the notice of appeal to both the resident and
the resident's sponsor or attorney, if known. :

Yeostlanhext © 2014 Thomson Remers No claim to original U.S. Government Works. 1
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3721.162 Hearings, OH ST § 3721.162

(4) The department shall not file a transcript of the hearing with the court unless the court orders it to do so. The court shall
issue such an order only if it finds that the parties are unable to stipulate to the facts of the case and that the transcript is essential
to the determination of the appeal. If the court orders the department to file the transcript, the department shall do so not later
than thlrty days after the day the court issues the order. . .

(E) The court shall not require an appellant to pay 'a bond as a condition of issuing a stay pendjng its decision.

(F) The resident, resident's spoﬁsor, homé, or depa.rtment may commence a civil action in the court of common pleas of the
county in which the home is located to enforce the decision of the department or the court. If the court finds that the resident or
home has not complied with the decision, it shall enjoin the violation and order other appropriate relief, including attorney's fees.

CREDIT(S)
(2001 H 94, eff. 9-5-01)

Notes of Decisions (1)

R.C.§3721.162, OH ST § 3721.162 ,
Current through Files 1 to 113 and Statewide Issue 1 of the 130th GA (2013-2014). -
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DEFENDANTS.

For her Complaint against Defendants Hospice of Southwest Ohio, Inc., Joseph Killian,

and Brookdale Scnior Living, Inc., Plaintiff Pafricia Hulsmeyer states as follows:
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PARTIES AND VENUE

L Ms. Hulsmeyer is an individual residing in Lo*veland; Ohio. Shc‘is a registered
nurse a:;xci a former employee of Defendant Hospice Qf Southwest Chio, Inc.

2. Defcudaﬁt Hospice of Southwest Ohio, Inc. (“Hospice™) is an Ohio for proﬁt
corporation with its principal place of business in Hamilton Céunty, Ohio. Hospic;? provides
hospicé car¢ to residents of longuterrh care facilities and residential care facilities as those terms
are defined in R.C. § 372121, |

| 3. Defendant J oseph. Kjilian is an individual. ﬁsiding in Warren County, Ohio, Mr.
Killian is the Chief Executive Officer of Hospice. |

o 4. Defendant Brookdalf: Semior Living, Inc. (“Brookdale”) is a Delaware for profit

corporation conducting bu.,siness in Hamilton Cou.ﬁty, Ohio. Brookdale operates a long-term care
facility and rcsidéntial care faoili"fy as those terms are defined in R.C. § 3721.21.

| 5. Vemeis appfopriate in this Court pursuant to Rule 3(13)(3) of the Ohio Rules of
Civil Procedure because Dcfendants conducted the activity that gave rise fo the claims m
Hamilton County, Obié. |

FACTUAL ALTEGATIONS

6. Ms. Hulsmeyer was an employee of Hospice for néa;rly two years. At the time of

her termination, Ms, Hulsmeyer held the vpos‘ition of Team Manager. Ms. Hulsmeyer was
© . responsible for overseeing the care of Hospice’s patients and monitoring the work of various
other nurses and aides elﬁploycd by .Hospice. |

7. | Hospice provides hospice care to residents at variousv long-term care and
residential care facilities in the Greater Cincinnati area. When a resident is placed on hospice

care, Hospice is retained to provide nursing and other services to the residents, even though they
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remain in the long—t&n1 care or residential cafc facility in which they reside. The long-term care
or rcsidcnﬁal carc facility's staff also continues to provide the rcsidcnfts carc.

8. Brookdale opcrates Brockdale Placc at ‘Kcnwood. Hoépicc prévidcd hospicc

. services to residents at that location. ‘ |

9. On QOctober 19, 2011, Ms Hulsmeyer att#ndcd a tcam mecting at Hospice’s
facility to discuss various paticnts. Duﬁng that meeting, a nurs&, Roxanne Schncidcr, indicated
that one of Héspicé’s paﬁcnfs at Brookdalc (“Paticnt™) had suffcrd%i some bruising. She further

'.indica;.’tcd that she felt the bruising was inconsistent with prc*}ious falls and she 'su;v,pcctcd abuscv
and/or ncglcct at the hands of Brookdale staff. Subscquently, an aide prcsc:nt at the mcchng,
Rachcl Brown, mdlcatcd that she had taken a photograph of additional marks on Patient’s skin,
- at Paticnt’s rqqucst, with hcr mqbllc telephone. - Ms. Brown then forwarded the photograph to
Ms. Hulsmeyer’s mobile telephone as well as to other staff. All present conclﬁdcd tha’: the likely
cause of the marks in the photograph was an cxccssivd};-tightcncd bag from a Foley catheter.
| ' 10.. After the revelation of suspected abuse and/or neglect, while still in the niccting,
John Back, a nurse, Brian chgan, M.D,, Hosﬁioc's staff physician, a-md Ann Schuur,’ LSW, all
.mformcd Ms. Hulsmeyer that shc was obllgatcd to call both Brookdale and Paucnt’s fanuly
immediately fo report fhc suspected abusc or neglect.

11. During the mecting, Ms. Hulsmeyer Aczvallcd Brookdale and spoke to Cindy
Spaunagle, the Director of Nu:rsiﬁg at Brookdale. Ms. Hulsmeyer relayed her suspicions of ‘
ébusc and/or noglect to Ms. Spaunagle, who saia that she wouid perform ba full-body cxamination
of Paﬁcﬁt and take éppropriatc measures. Ms, Spaunagle also indicated ;Lhat she Woﬁld contact
Paticnt’s daughtcr after the cxamination. |

12, Aftc:T’ contacting Brookdale, Ms. Hulsmeyer immediately *;vcnt to the office of her

supervisor, Isha Abdullah, the Chicf Clinical Officer of Hospice. Ms. Hulsmeyer informed Ms
' S5
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Abdullah about the suspcctca abuse or neglect and that Mr. Back,‘ Dr. chgaﬁ, and Ms. Schuur
had counscled hci‘ to contact Brbokdalc and Paticnt’s family. Ms. Abdullah dismissively statcd,
“Oh more stuff with [Patient].” | |
13, Ms Hulsmcycr then lcft Ms. Abdullah’s ofﬁcc and placcd a call to Paticnt’s
déughtcr (“Daughter”). Ms. Hulsmeyer informed Daughtcr about the bruising and that shc
suépcctcd abuse or neglect by Brookdale’s staff. Ms. Hulsmeyer also recounted her conversation
‘with Ms. Spaunagle and told Daughtcr that M. Spaunagle would be c:alhng her.
14,  After hcr tclcphonc convcrsatton w1’rh Daughter, Ms. Hulsmeyer rctumcd o Ms.
Abdullah s officc and showed her the plcturc of the marks on Patient’s skin. Ms. Abdullah
| 4cxcla1nv1cd, “Oh, ny gosh, Who Would leave a Foley bag on like that!™
15.  The next day, during the daily morning nlc;ﬁng W1th Ms. Abdullah, Ms.
. Hulsmeyer subnﬁttcd a written report concerning the suspected abuse and/or noglect of Patient.
16, On D‘ctobcr 21, 2011, at Daughtcf’s roquest, aide Rachel Brown tc;ok additional
photographs of the bruising on Patient. When Ms. Brown returned to Hospice's facility, she
§h§wcd the pictures to Ms. Hulsmeyer and Betty Barncﬂ, Héspicc’s Chicf Opcrating Ofﬁcér and
Director of Human Resources. | |
17.  On Monday, October 24, 2011, 'Ms. Hlﬂsﬁléycr :cccivcd a voicemail message
from Daughter stéﬁng that Ms. Spaunagle héd not yet contacted her. Daughter then called Ms.
Hglsn;cycr later in the day and informed Ms. Hulsmeyer that she had contacted Ida Hecht, the
Eiccutivc vDircctor of Brookdale, because she bad not heard from Ms. Spaunagle. Ms. Hecht
. told Daughter that shc had not heard about the sﬁspcctcd abusc or nocglect, and that she was “very
~ disturbed” about that Brcakdown in communication.
18.  On November 4, 2011, a mcctmg was held at Brookdale to discuss Patient’s care.

In attendance were Ms. Hulsmeyer, Ms. Spaunaglc, Ms. Hecht, Roxanne Schneider, Daughter,
-
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Paticnt’s son, Ann Schuur, and Janc Keller, a nurse cmployed by Hospice. During the mecting,
the attendees first discussed billing matters. Oncc.that was concluded, they passcd‘arou.nd
Rachel Brown’s phone containing a i:icturc of Patient’s bruising. |

19. ‘On. Novcnibi:r 11, 2011, Ms. Hulsmeyer bcga.ﬁ a leave of absence to undergo a
medical procedure. | She was sct to rctuin on becmbcr 23, 2011

20.  During Ms. Hulsr.ncycr’vs lcave of absence, Jéckic Lippert, a Regional Health and -
Wellness Dircctor for Brookdale, contacted Ms Abdullah and Ms.‘ Barnett. Ms. Lippcrt was

© angry and dcﬁ1and§d ﬂlat Ms Abdullah and Ms. Bai:u_ctt tell her who inforqu Daughter about

Patfient’s bruising. Toward the end of the telephone call, Ms. Lippert stated, “We got_rid of ou:r "
problem [MsA.b Sﬁaunaglc] , What arc you going to do?” Brookdale terminated Ms. Spaunagle.

21, On November 28, 2011, Ms. Hulsmeyer’s first day back at work ;incc ber leave
of abscncc; Mé. Abdullah asked Ms. Hulsmeyer fo join her in her office shortly after Ms.
Hulsmeyer ai'rivcd at Hospice. Ms. Barnett, Hospice’s COO and Dircctor of Human Resources,
was also in Ms, Abdullah’s ofﬁcé:. Thcy cxﬁlaincd to Ms. Hulsmeyer that they all had to call

© - Ms. Lippcrt. | | V
22, They placed a call to Ms. Lippert. Ms. Abdullah explained to Ms. Hulsmeyer that
| Ms Lippert wanted to know why Ms. Hulsmeyer had informed Daughter about the suspcctpci
| abusc and/ér neglect, and why the photégraphs were taken and shown to Paﬁcnt’s family. Ms.
Lippert was iratc. She stated that Daughter had told her that she Would not recommend
Brookdale to anyone. She accused Ms. Hulémcycr of making Brookdale “look bad” and
“stirring up problems.” Ms. Lippert then stated that she could not bcﬁcv§ that thc others in the
room (Ms. Abdullah and Ms. Barnétt) thought Ms. Hulsmeyer had done the right thing, Ms.
Barnctt asked what should have been done differently. Ms. Lippert snapped, “The family should -

not have been called and the photographs should not have boen taken.” Finally, Ms. Lippert
. .
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threatened that Brookdale would cease reconmending Hbépico to its residents. Hospice derives
a substantial amount of business from Brookdale, at both its Brookdalc Placc‘ at Kenwood
location and other Brookdale facilitics in the Greater Cincinmati arca. |

23, Omn November 30, 2011, Ms. Hulsmcycf went to Ms. Abdullah’s office to discuss
another conoomn rcgérdihg Paﬁcﬁt that had arisen on the ovcrnight shift. While there, Ms.
Abdullah raised the issue of photograéhs being taken of Paticnt, alicgcdly Withéut consent. Ms.
Hulsmeyer rcpcat-cd that-shc did nof aﬁthoﬂzc the aide to take the phbtographs;_ and that she did
nét know about ﬂ]c photographs until the mecting on October 19, 201 1,.thn she first lcamcd>
about the suspected abuse or neglect, nor did she know about the addiﬁonal photographs taken
by the aides on Dctébcr 21, 201 1, until they were shown to her at the Hospice facility. |

24, At app:gm‘mgt;ly 1:15 pm. | on November 30, 2011, Ms. Bamct.t called Ms.
Hulsmcfcr in her office and informed her that she Was going to bo terminated. Ms. Hulsmeyer
attempted to mect with Dcfcndaﬁt Joc Killian in his ;:sfﬁcc, but Ms. Bamctt iﬁtcrccptcd her. Ms.
Barnott told Ms. Hulsmeyer that she vhad élrcady spokcﬁ with Mr. Killian and that he had
insﬁuctcd her to “cut tics™ with Ms. Hulsméycr. He MGI stated, “I don’t want to be associated
with her. I don’t have time.”

25. Hospice »prcscntcd Ms. Hulsmcycr with a tcrminatioﬁ letter on November 30,
2011, Inthe letter, Hospice falsely claimed that Ms. Hulsmeyer did not timely notify Hospicc’s
“Management” about the suspected abusc or ﬁcglcct. The letter also criticized Ms. Hulsmeyer
for notifying Daﬁghfcr that “[Ms. Hulsmeyer] suspected neglect.” Finally, the letter falscly
claims that the first time Hospice’s “upper managpnlcnt” learned about the suspected abusc
and/or neglect 6f Paticnt was when Ms. Lippert contacted Ms. Abdullah,

26.  Decfendant Killian and Ms. Abdullah signcd the termination letter.

-6 -
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27.  Hospice’s stated justification for terminating Ms. Hulsmeyer is demonstrably
false and is pretext for illegal retaliation against Ms. Hulsmeyer for reporting suspected abuse or -
neglect to Daughtér.

Count I
(Retahnhon Tn Violation Of R.C, § § 3721.24 Against Hospice)

28.  Ms. Hulsmeyer repeats the allegahons contained in paragraphs 1 through 27 of
the Complamt as 1f fully restated herem

29, Ohm law provides: “No person or gévemment eﬁﬁty shall retaliate against an
employee or another indi*vidual used by the person or gdvemment entity to perform any work er
services who, in good faith, nlai{es‘a :fepoﬂ of suspected abuse or neglect of aresident....”

30. To establish a prima; facie case of retaliation, Ms. Hulsmeyér must show thatv she
engaged in 1/)ro‘tected activity, thatbshe was the subject of adverse employment action, and that a
causal hnk exié.ted between the protected activity and the adverse action.

31, Ms. Hulsmeyer engaged in protectéci. activity when she reported the marks and
bruising on Patient vto Daughter, which she suspected to be abuse and/or neglect.

32. Ms. Hulsmeyer suffereci an adverse acﬁoﬁ when Hospice terminated her on
'Novembe; 30, 2011.

3. A caus;al link existed between the protected activity and the adverse action as
demonstrated by Hospice’s términatiog letter, the ienipéral proximity between the report of

- suspected abuse and/or neglect ‘and Ms. Hulsmeyer's 'terminaﬁbn, Broqkdaie’s threat to cease
recommending Hospice, and all other facts pled above. |

34. Hospwe retaliated agamst Ms Hulsmeyer for makmg a report of suspectad abuse

and/or naglect of a resident by termmatmg her employment.
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35, As a result of Hospice’s unlawful actions, Ms. Hulsmeyer has suffered loss of
cmployment, loss of past and future income, cmotional pain and suffering, inconvenience, and
loss of enjoyment of lifc.

36. Hospice acted with malice ana a conécious disregard for the rights of others that
had a great probability of causing substan;tial harm,

Count 11
(Retaliation In Violatica Of R.C. § 3721 24 Avamst Killian)

37.  Ms. Hu]smcycr repeats the allegations contamcd in paragraphs 1 through 36 of
the Complaint as if ﬁ.llly restated hercin. |

38, Ohio law providcs: “No person or government cﬁﬁty éhaﬂ rctaliate against an
cmployec or moﬁcr iﬁdiﬁduél uscci by the pcrsoh or government _cnﬁty tol pcrfo:fn1 any work or

- services who, in good faith, mak.cs a rc’porf of suspected abuse or neglect of a rc_:s_idcnt el

39.  To cstablish a prima fa.cic casc of retaliation, Ms. Hulsmeyer must show that she
cngaged in protected activity, that she was the subject of advc%sc cmployment action, and that a
causal link existed between the proteeted activity and the adverse aéﬁon.

40.  Ms. Hulsmeyor engaged in protected activity when she reported the marks and
bnﬁsing on f’aticnt'td Daughter, which she suépcctcd to be abuse and/or neglect.

41. Ms. .Hulsmcycr suffcrcd an adverse action when Killian tqrminatcd her on
November 30, 2011.

42. | A causal link cxisted between the protected activity and the adverse action as
demonstrated by Killian’s ‘tt.:ml_inaﬁon letter, the temporal proximity Bctwccn the report of
suspeeted abuse and/or neglect and Ms. Hulsmeyer's ‘tcrminaﬁon, Brookdalc’s threat to ccase

' rccommcndiilg Hospice, and all other facts pled above.
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43. Kﬂlian retaliated against Ms. Huismcycr for makmg a report of suspcdcd abusc
and/or neglect of a resident by terminating her employment.

44.  As a result of Killian’s unlawul actions, Ms. Hulsnicycr has suffcred loss of
cmployment, loss of past and futurc income, cmotipnal pain and suffering, inconvenience, and
loss of enjoyment of life. |

45.. Killian acted ﬁth malice and a conécious disregard for the rights of others that
had.a grcat pl;obability of causing substantial harm.

‘ . Count I11 : _
(Wrongful Discharge In Violation Of Ohio Public Policy Against Hospice)

46,  Ms. Hulsmeyer rcpcat_é. thc.allcgations ﬁontai.ncd in paragraphs 1 through 45 of
ﬂ;c Complaint as if ﬁilly restated herein. | |
47.  Ohio has; a clear public policy against the abusc and neglect of residents in long—
term carc or residential carc‘facﬂit‘ics. | | |
‘. 48. | Hospice's tcmﬁﬁaﬁon of Ms. Hulsmeyer for her report to ‘Daughtcr of suspected
ébuse .a.nd/or neglect of Paticnt, as sct forth above, jeopardized Ohio public policy to the cxtent
that her report was not protected under R.C. § 372 1>.24l.
| 49. Ms. Hulsmeyer’s '- fermination was motivated by her report to Daughter of
suspcoted abuse an&/ or neglect of Paticnt.
| 50, Hospice lé;:kcd an overriding legitimate business justification for disﬁlissing Ms.
Hulsmcycr.'
_ 51.  As.a rosult éf Hospice’s unlawful actions, Ms. Hulsmeyer has suffered loss of
cﬁlploymcnt, loss of past and future income, cmotional pain and sﬁffcring, inconvenicncs, and

loss of enjoyment of life.
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52.  Hospice acted with malice and a conscious disregard for the rights of others that
had a great probability of causing substantial harm.

Coant v
(Tortmus Interference With Busmess Relationship Agamst Brookdale)

53, Ms Hulsmeyer repeats the allegations contamed in paragraphs 1 thmugh 52 of
the Complamt as if fully restated herein.

54.  Ms. Hulsmeyer had a business relaﬁoﬁship with Hospice. She served as the
Managing Nurse, for which she received compensation. |

55.  Brookdale knew of the business relationship.

56.» | Bréokdale inteﬁﬁonally aﬁd improperly interfered with the business relationship
between Ms. Hulsmeyer and Hospice, resulting in her termination. ‘Brookdale was angry that
Ms. HLﬂsmcjmr reported suspected abuse and/or neglect to Daughter, insisted that Hospice
teni;inate Ms. Huismeyer as a result, and fhreatéd tc; terminate its business relationship with

‘ Ho.spice} to férce Hospice td terminate Ms. Hulsmeyer. Brookdale v;ras motivated By a desire to
px.;otect its reputation q\fer serv'mg. and prétecting its é.lderly residents, which is contrary to the
interests of society and Brookdalg’s residex;ts.

57.  Brookdale was a third party to the business relationship betwesn M. Hulsme_éyér
and Hospice. | |

58. ' Brookaale was motivated by a desire to interfere with the business felaﬁonship
between Ms. Hulsmeyer and Hospice. |

| 58. Brookdale had no privilege to interfere with the business relationship.

60.  Ms. Hulsmeyer suffered damages as a direct result of Brookdale’s interference

with her business relationship with Hospice, including loss of embloyment, léss of past and

future income, emotional pain and suffering, inconvenience, and loss of enjoyment of life.

-10-
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61.  Brookdale acted with malice and a conscious disregard for the rights of others that
had a great probability of causing substantial harm.

Count V
(Retaliation In Violation Of R.C. § 3721.24 Against Brookdale)

62. Ms. Hulsmeyer repeats the allegations contained in paragraphs 1 ﬂ]rgugh 61 of
the Complainf as if fully restated j:crcin. 4

63.  Ohio law provides: “No person or govcmﬁcnt cntity shall rotaliate against an
cmployee or another individual used Ey the person or govcmmc.nt cutity to pcrfonﬁ any work or
services who, in good faith, ﬁlakcs‘ a rcpbrt of suspected abp;c or ncglect of a resident . .‘ .
retaliatory actions include dischafging, dcm_otiné, or transferring the employee or othcrvpcrsc;n,
preparing a ncgative work performance cvaluation éf the cmpioycc or oﬂlcr i)c:rson, reducing the
benefits, pay, or work privileges of the employce or oth& person, and aﬁy othcr action in'tcndcd
to retaliate against the cmploycc or other pcrso‘n.-’;

64.  To cstablish a prima facic casc of retaliation, Ms. Hulsmeyer nust show that she
cngaged in protected activity, that she was the subj cct of adverse .cmploym‘cnt action, and that a
causal link existed between the protected activity and the adverse action.

65. | Ms. Hulsmeyer cngagcd in prétc:ctcd activity when she rcpoftcd the marks and
bruising on Paticﬁt to Daughter, vwhich she suspected to Bc abuse and/or neglect.

‘66. Ms. Hulsmeyer suffered an advcréc action when Hospic.c aﬁd Defendant Killian
ferminated her on November 30, 2011. |

6. A causal link éxistcd between the protected activity and the adverse action as
demonstrated .by Hospice’s termination letter, thé temporal proximity between the report of
suspected abusc and/or neglect and Ms. Hulsmcycr’s termination, Brookdale’s threat to ccasc

recommending Hospice, and all other facts pled above.
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68 Bréokdalc cngaged in a refaliatory action pursuant to R.C. § 3721.24 by inducing
Hospice and Killian to terminate Ms. Hulsmeyer, as a]lcgcd’abovc. Such a(;ﬁon was intended to
rctaliatc against Ms. Hﬁlémpycr for r.cpo'rting suspected abuse and/or néglcct to 'Da;lghtc:r. '

69, Asa rcsylt of Brookdalc’s unlawful actions, Ms. Hulsmeyer _ha; suffered loss of
cmploymcnt, loss of past and future income, cmotional pain and suffering, inconvenicnce, and
loss of enjoyment of lifc.. |

70.  Brookdale acted with mélicé énd a conscious disregard for the .rights of others that
had a great brbbability of causing substantial harm.

WIIEREFORE, ‘Plain‘tiff Patricia Hulsmeyer demands judgment against .Dcfcndants

'Hospicc, Killian, énd Brookdale as vfnllows: | | |

' 1 An award of back pay and benefits in the amount Ms. Hulsmeyer would have

.camc:d from the détc; of her wrongful discharge until the date of judgment, with prejudgment
inferest, in an amount in excess of $25,000; | |

2. ’Rcmstatcmcnt to her position as Managing Nurse, or if rcinstatcmcnt is not
feasible, an award of front pay cqual to the amount she Would havc_carncd from the date of
judgment forward, in aﬁ amount in cxcess of $25,000§

3. An award of compensatory damages against Defendants for all emotional distress
and other damégcs Ms. Huléincycr has suffered as a rcéult of Defendants’ wrongfud actions, in an
amount in cxcoss of $25,000;

4. An award of punitive damages in an amount in cxcess of SZS,OOO; )

3. An .award of attorney fees, including litigation expenscs and the costs of this
action; and | |

6. All other relief to which she may be entitled.

-12 -
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Jury Demand

Plainﬁff, by and through counscl, demands a trial by jury on all matters so friable.

Respectfully submitted,

/s/ Robert A. Klingler
Robert A. Klingler (0031603) -

Brian J. Butler (0082675)
ROBERT A. KLINGLER CO., LP.A.
525 Vine Strect, Suite 2320
Cincinnati, Ohio 45202-3133
. Telephone: (513) 665-9500
Facsimile: (513) 621-3240. -
Email: rak@klinglerlaw.com
bjb@klinglerlaw.com |
Attormneys For Plaintiff

-~ 13-
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Reportmg of A, ,ase Negiect and M!sapproprratlon |

Reguiation(sySandards: 416.52(0) TEifesiive Date: OCober 2011
{ OH 3704 19.08: {A)(2): Revision Date(s):.

‘PURPOSE: To ‘provide giritiarics for reporung alleged v:oiahcms of abuse; nedlest, mlstreaiment
-and misappropfiation,

POLICY: Al allsged v!olahons lnvaivmg mistreatnient, Tiegled!, or vertl, rental sekual; ahd
physzcal abusa Including-injurles of urknown soufee; and misappropriation of patient property
by aﬂzlone furnishfng services oh hehalf of Hospice; must be reporied Iimfnediately -by. Hospice
: emp!oyees and . contracted staff fo CEOIdeslgnee Alieged vioations will be. investigated and
verifted Viofalions Will bé reporied fo appreprials state and local bodies within §-working: -days of
bscomiriy awars of the ncidentiAl Al suspected shuse, n , negleot or exploitation of patients: and
suspected abusé or neglect of chiidren wdi be reported 1mmediaiely_o CEOJdes;gnee %

HOSplce Intends fo ensure-that alf sus:pested cases Of physlcal &buge, naglect .and exptoftatton
are feporfed, It lso pmv{dees inforiation dbout’ patient ablde; dlscrpifnaty galion in ¢ases of
suspected. patleni abuse by Hospice. s{aff and ts retated repotting systerm,

Hespics has a. zerq- tolerance ior and proh:bnts patient: abuse; negleet) ang. ex;aloitat{on inthe
workplace or in any’ Hospice: Telated activity, -Hospics: provrdes procedures. for employses,
volurifeefs, ifamuy thenibers, hoard members; paflents, viclims. of abuse, neglec!, and
" exploitatior, of othérs {o réport, the. offences and disciplinary pena!tlea for those who cemmit
such gcls. No ériplayes; velunteer, patient of {hird. party, ria mattér his or her: illeof Posltion,
has theauthority 1o cominit or allow: patient abuse, ‘neéglect, and exploitation, Upon complafian of
y, the-investigation, dlscxpllna y action up o ahd ihcluditig terdnation of employmentand cnmmal-}%

%
?&gmsscuﬁon nmay ensue
.@ﬁFLNITlQNS_:

“Abuse” means.ihe wilful infliction.of mjury, unreasonable confinement, intimidaion, of
punishment with resuihng pﬁysxcal harm pain:or mental anguash

“Yerbal abuse” includes. the.usé of oral, wiftlen-or gastured languagé that willfully Indludes
disparaging and deroga’cory terras to patients or their Tamilies, or withii thélr heanng distancs,
régatdless of theirage, abffity to comprehend, or. dssablhty

- “Mental abuse includes, but Is notlimited to; huniiiiation; harassment, and threats of
punistiment.or deprivation,

HSexual abuse” Inoludes, bt Is. ol hmltedio sexual haxassment sexual toerclon, or sexyal
assaull.

““Plysical abisa® mcfudés, but I tiot lirhited to; hitting, stappliig, pinthing and kigking. li also
Includes gondroliing befavior through coipoial punishmeni

“Neglect” means faiture fo provide goods and servises necessary 1o-avold physmal harm o’
mental angulsh,

Pagetof2 T
o ©.2010 R&G Healthcare Solutions
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por‘tmg of-Abuse, Neglect and Misappropnatxon

'M:sappropnatron of pahent properiy” means:the dellberate mnsplacement exp(oﬁatlon olr
“wrongful, temporary-or permanent use of a pataent’s belongmgs or money.without ihe pat:eni
tonsent,

"In]urles of itkriowen soutse” - Ad fijuy shouid bg classiﬂed as an’ mjury of Unknown
otrce” wher bath of the® followmg condit:ons ara ivet:
» Thé solirce of the. injury was no{ obsarved by any persormr the sotirae of the mjury
~ douldnot’be explained. byihe patient; -and
« Thenjinyls susplcioys bécaiise of thie gxtent of he: irjury of {hie Iocation of the. Injury
{8 g., fheInjury Is located fn an areq not general(y vulngrableto:frauma). or the number of
injuries obseived atone pa?hcular polnt in time or the Indidence of injurles overtime;

“lmmedxately fieahs-as sdon:as possible, but not o exceed: 24 hours after-discovery of the
Incidei, it the. abisence of a s‘horter State time frame requ:rement

PROCEDURE '
1§ Hosplce. employgss and contracted “staff will be ‘Bduidated a8 to thelr Tesponsibilitiés in
reporiing:-alleged violations immedlétely fo CECHesigriés, Reporﬁng staft Wwitl -doturhent
- alleged vidlation,

2}, CEO/de31gnee will immediately mvesttgate all alieged vlolations ivolvihg. anyone:furnishihg
services on behalf of Ihe.hosplce;

3y CEO/desigries wil immedlately” take action to prev.ent fudhe: polenttal vlotahons while the
- alleged violationls being verified. Action taken'will be documeruad.

4 lnvestlgaﬂons wm Tncluds: but Is Tt limited o interviewing -aitiployees, . coatracted staff,
patlents:and other caregivers and reviewing, of documentation.

5) - Correclive action: will be taken in accordance with stale:law if-the alleged violation Js verified
by itié hospice administfatioh -o¢ an oulside bedy having jurisdiction, such’ as the “Stale:
stirvey-ageniy or local lavw enforteinetit agency.

6) Documentafich: of the lnvestzgai;on gnd gorfective acthm taken will be .completed
mmedlataly.

7y -CEOQ/designee wdl report verified - v:olattons to State .and Jocal bodjes: having ]uﬁsdachon
’ (lncludmg fo the Stale survey ang’ certifcaﬂon agency) within &' working days “of becoming:
-awareof the: wotaﬂcn

8Y - Al suspectid abuss, néglect-or exploitation- of patxents and suspected: abuse or-negleci of
children-will bé  fapoited Immediately o CEO/desfgnee Viho- Wil feport to - appropﬂafe
-authoritles.

Page? 6f2 e
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- “exnpra! o
COMPLIANCE | S N

It 35 the. policy of HSWO fo comply. with all Federal, State of Ohig 4id tocal laws, regltations .
-and.rules Tegarding healthi care lssues. Assuch; HSWO-will niet toterate non-¢ompliance with
these regulations:by any employes. Any smplovee found-to'be fn.violation of thess -
tegulations.will be-subject to disciplinary action up to-amd including termination. _
Anyeimployes-who discovers any non<compliance at HSWO is reduired to. report: it o HSWG's

Compliance Offfcerifor immediate action,
- HIPAA.COMPLIANCE:

As a pai’t of the HSWO's overall Compliance program, e &2 committéd 16 protécting the
<onfidentiality and security'of health jnformation ahd-stanidatdiziie.electronic data
interchange by corplying with’the standards-created pursuant to the Health Insurance
Portabitity and Aceountability Act of 1996 (“HIPAAZY. I compliance with HIPAA, HSWO:
employees.shally _ o
v Strictly safeguard:all protected health information and will never-disclose siich
informatior without the .approptiate:patieht alithorization or as otherwise.
allowed by {aw: L ' L
.o Ensureall the patient rights and ofher ‘requirements.provided tndei the HIPAX
Privacy standards are fotlowed. _ .
6@ Comply with all HIPAA and HSWO:Felated policiés and procedures:
» Attend &l .required training:on HSWO HIPAA- related policies and procedures s
© requifed by HIPAA, B o '
= Never disclose:any type-of patient inforinatioh.on Socfal hedlia accounts such
as;-Facebook, MySpace, YouTube- or Twitter,

“There dre additional HIPAA policles-and procedure that are:not included im this hafidbook.
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TP b

ACKNOWLEDGEMENT

- T acknowledge that Thave rectived 2. copy of the Hospzce. of Scuthiwest Ohio- Emiployes Handbook, I
. have read ti¢ handbsok and iiderétand: all of the régponisibilities as they are envmerated in the.
hendbokang 4 agree 0 $néét those expectations durmg my employment with Hospxce of Southwast
Ohio, g

" Tunderstand’ ﬂxaLHosmce of Southwest Ohw taay revist 6 change s ﬂocument at’any tinie dufing iy
eoployment when it feéls that such change s warranted.

X furifier winderstind that this documpnt does not copstitule dn employment confract and-that it does not
ixply & goareiitee 6f continied employment I vndestand that ] ma.y be terminated af, any fime and that-
1 ingy 1.enmnaie my employment at any time. ‘

k%
Bmployee Sig:mmre

%ﬁﬁma L ,x‘SI’YLQx(}\)U

Emp]oyee Nanie (Primty
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2704-47-12 Nofifieation and raporiing of changes I health.., OH ADG 3701-17-12

Baldwin's Ohio Administrative Code Annotated
8701 Health Department (Refs & Annos) .
Publie Health Council (Refs & Annos) .
Chapter g701-t7. Nutsing Homes and Rest Homes (Refs & Annos

o OAC 37011712
gyot-17-12 Notification and veporting of changes in health status, filness, injury and death of a resiéent

Currentntess

The musing home adminisicator or the administzator's designes shalli

{A) Tmmediately inform the tesidont, consult with the resldent’s physiclan ot the medieal divector, If tho attanding physiclan
15 not avatiable, and notity the resident’s sponsor or authorized representative, unless the restdent ahjects, and other proper
authorlty, in accordance with state and local Jaws and regulations sheu there is! ' :

(1) An accldent involwing the resident which results n injury and has the potential for requiving physiclan Intervention;

{2) A significant change in the residents physleal, mental, orpsyoho-social status such as a deterforation in health, mental,
or psycho-social status in either ife-threatening conditions or elintcal complieations;

.(3) A meed to alter treatment significantly such as a need to discontinue an existing fovm of treatment dne to adyerse
consequences, of {0 contmencs 8 newW form of treatritont, :

The notlfeatlon shall Inelude a description of the elroumestonces and ¢ause, If knows, of the fHiness, Injury ot death, A
tiotation ofthe change in healih status and any ntervention taken shall be dosnmented 11 the medteal record, I theresident
 Isa patientofa hosples cars progtam, the noilfications requived by fhis pavagraph shall be the responsibifity of the hosplce
care-progyam untess othorwise indicated in the ¢oordinated plan of care required under patagraph (G) of rule 3701-17-14

of the Administative Code,

{B) Repout the death of a resident within twenty-four hours to the appropriate third-party payer; or, If the offfee is closed, s
soon thercaferas itis open. B

(C) Report any Incident of fire, damage due to fire and any tneldence of Jilness, injury or death due {o fire or smoke Inhalation
of a resident within twenty-four hours to fhe offiee of the state fire marshal and o the diveator

(D) Report the diseases reqnired fo be reparted nader Chapter 37013 of the Administative Codo In the manner speoified by
that ohapter. : o A

Credits -

" HISTORY: 2005-06 OMR pam, #11 (RRD); 2001-02 OMR 668 (&), off. 10-20-01; 199293 OMR 682 (A), off. 1221-92;

prior BB-17-12
RC 115,632 rule roview date(s)s 5-1-11; 10-1-06; 5-19-06; 8-1-00 v

Rules ars complete through Febary 28, 2012; Appendices are‘cun‘ent to February 28,2010
©2012 Thomson Reulers | |

3701-]7-12, OHADC3701-17-12

WoztlawNext @ 2012 Thomson Reuters. No'dlaim to original U8, Guvernment Works,

- Supp.i9




3701+47+42 Nofioation and reporiing of shangos In health... OH ADC 37014742

Eud af Doownent : 53012 Thomson Rewfers, No claim to origlnal U.8. Govemment Works,

Wastlrwhext @ 2012 Thomson Reulers, No ¢laim to original 1.8, Government Works.
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