IN THE SUPREME COURT OF OHIO

Case Nos. 2013-1644

On Appeal from the Hamilton County
\A . :  Court of Appeals, First Appellate District

PATRICIA HULSMEYER

 APPELLEE/CROSS-APPELLANT,

'HOSPICE OF SOUTHWEST OHIO, INC. : Court of Appeals Case No.: C 120822

AND
JOSEPH KILLIAN

AND

BROOKDALE SENIOR LIVING, INC.

d/b/a BROOKDALE PLACE AT
KENWOOD

APPELLANTS/CROSS-APPELLEES.

MERIT BRIEF OF APPELLEE/CROSS-APPELLANT PATRICIA HULSMEYER

Robert A. Klingler (0031603)
Brian J. Butler (0082675)
Robert A. Klingler Co., L.P.A.
525 Vine Street, Suite 2320
Cincinnati, Ohio 45202
Telephone: (513) 665-9500
Facsimile: (513) 621-3240
Email: rak@klinglerlaw.com
bjb@klinglerlaw.com

Attorneys for Appellee/Cross-Appellant
Patricia Hulsmeyer

Susan M. Audey (0062818)

Victoria L. Vance (0013105)

Tucker Ellis LLP

950 Main Avenue, Suite 1100

Cleveland, Ohio 44113

Telephone: (216) 592-5000

Facsimile: (216) 592-5009

Email: Susan.audey@tuckerellis.com
Victoria.vance@tuckerellis.com

Attor'n_ey& Jor Appellant/Cross-Appellee
Brookdale Senior Living, Inc.

g,




Michael W. Hawkins (0012707)
(Counsel of Record)

Faith C. Whittaker (0082486)
DINSMORE & SHOHL LLP

255 East Fifth Street, Suite 1900

- Cincinnati, OH 45202

 Tel: (513) 977-8200

Fax: (513) 977-8141

michael. hawkins@dinsmore.com
faith.whjttaker@djnsmore.com
Attorneys for Defendants-Appellants
Hospice

of Southwest Ohio, Inc., and joseph Killian



TABLE OF CONTENTS

TABLE OF AUTHORITIES. .........ovvoooveesreresseeseeeis. et ii
L STATEMENT OF FACTS...ccoiiiiiiinnne. et a s e earaeanas ceend
A. Appellants Retaliated Against Hulsmeyer For Reportmg Susp1c1ons Of Abuse To

The Daughter Of A Resident At Brookdale...........ceeevvveieiinneeiiineeiinenninnnnns 1

B. Hulsmeyer Filed Claims In Hamilton County Court of Common Pleas............. 4

Appellants Each Filed Motions To Dismiss All Clajms ........... S -

1T

D. First District Court Of Appeals Reversed The Trial Court’s Order Granting
Appellants’ Motion To Dismiss Hulsmeyer’s Claims Under R.C. 3721.24........4

E. Supréme Court Of Ohio Accepts Appeal of Appellants And Cross-Appeal Of
AppelleeHulsmeyer.........;..........., .................................................... 5

ARGUMENT IN RESPONSE TO APPELLANTS’ PROPOSITION OF LAW AND

QUESTION OF LAW CERTIFIED BY FIRST DISTRICT COURT OF APPEALS......6

A. The Doctrine Of In Pari Matena Is Not To Be Employed Where As Here, The
Statute IsNotAmblguous...g.........................................._. ................... 6

B. R.C. 3721.24 Is Not Ambiguous And Was Correctly Interpreted By The First
District Court Of Appeals.........c.eeuveennen B U PPPPIN e 7

C. Even IfR.C. 372124 Is Ambiguous, The Decision Of The First District Court Of
Appeals Is COITECE. ..ot 12

ARGUMENT IN SUPPORT OF APPELLEE/CROSS-APPELLANT S PROPOSITION

A. Ohio Has A Clear Public Policy In Favor Of Reporting Suspected Abuse And
Neglect To A Nursing Home Resident’s Sponsor........cocveveiiiiieniiinninnnn. 21

B. If R.C. 3721.24 Protects Individuals From Retaliation Only For Reporting

Suspected Abuse Or Neglect To The Director Of Health, Ohio’s Clear Public
Policy Is In Jeopardy.........ccouvvuiiiiiniiniiiiiiiii 23

CONCLUSION ..o oo e 26



Appendix Appx. Page

Obio Adm, Code 37011712 SRR RS 1
Ohio Adm. Code 3701-17-62.vvvvvrvrr oo e 3
R.C.372110................ e S 6
R.C. 372110 oo SRR R e :
RUC. 3721120 oot i 9
R.C.3721.13 oo et 11
R.C. 372114 ottt e e 16
N 773 W E S e, S 18
RoC. 372116 oo 19
R.C. 3721161 ooeoreceesoeeesseseseesnseesssese s sene e 22
R.C.3721.162.....ccciiciiian. e e SUPPON 23

ii



TABLE OF AUTHORITIES

Cases . : . Page

Arsham—Brenner V. Grande Point Health Care, 8th Dist No. 74835 2000 WL 968790
(July 13, 2000) e iieiiiiii i, PPN 5

Bartchy v. State Bd. Of Edn., 120 Ohio St.3d 205, 2008-Ohio-4826, 897 N.E. 2 1096 ........... 7

Collins v. Rizkana, 73 Ohio $t.3d 65 (1995)............. e e, 24

Dolan v. St. Mary’s Memorial Home 153 Ohio App.3d 441, 2003 OhJO 3383, 794 N.E.2d 716
(Ist. Dist)eeuieiieniinininnnnn. P e 21,23,24

Hulsmeyer V. Hospzce of Southwest Ohio, Inc.,2013-Ohio-4147, 998 N.E. 2d 517 (lst Dist.)
1,2,3,4,5, 11

...................................................................................................

Leininger v. Pioneer Natl. Latex, 115 Ohio St.3d 311, 2007-Ohio-4921, 875 N.E. 2d 36

Painter v. Graley, 70 Ohio St.3d 377, 639 N.E.2d 51 (1994)......ocovvriiinniii 22

Sheet Metal Workers’ Internatl. Assn. Loc. Union No. 33 v. Gene’s Refrig., Heating & Air
Conditioning, Inc., 122 Ohio St.3d 248, 2009-Ohio-2747, 910 N.E.2d 444

...................................................................................................... 8,12, 18,19
State v. Hairston, 101 Ohio St.3d 308, 2004-Ohio-969, 804 N.E2d 471..c.cccvvviiiiiiiniiinannn. 7
State v. Robinson, 124 Ohio St.3d 76, 2009-Ohio-5937, 919 N.E.2d 190.............cvveneen... 9,11
State v. Taniguchi, 74 Ohio St.3d 154, 656'N.E.2d 1286 (1995)..u v it 11
State ex rel. Haines v. Rhodes' 168‘Oh1'0 St. 165, 151 N.E.2d 716 (1958) ..................... 12, 19
Suz‘z‘on v. Tomco Machznzng, Inc 129 Ohio St.3d 153 2011-Ohio-2723, 950 N.E.2d 938
..................................................................................................... 21,23, 24-25
Tomasik v. Tomasik, 111 Ohio St.3d 481, 2006-Ohio-6109, 857 N.E2d 127....cccevvvreueneenn.n.. 7
Wachendorf'v. Shaver, 149 Ohio St. 23 i, T8 N.E2d 370 (1948)..eeviriiiiiiiiii i e, 9
Wiles v. Medina Auto Parts, 96 Ohio St.3d 240, 2002—Ohip—3994, 773N.E.2d 526 ....ucuun.e. 20
Statutes

OhioAdm.Code3701-17-12...........................‘.............; ................... ....17,18,21, 24
Ohio Adm. Code 3701-17-62...cciiiiiiieiiiiieiieenn. I 18,24



R.C. 372110 throtgh 372117 .o oeeeeeeseeeeeee et et es et et e e, 20, 24
RuC. 3721 10(D) ettt ettt e 17
R.C. 372113(AN32). +vcvererieeerrnseseesessersersess st e 17,21, 24
RC. 37201 oo e 23
R.C. 3721.22 through 3721.26. v vesvereeeeereesersee e eeeeseeseeseenerroes EOORN &
R.C. 372122 oo, e, o) 11,17
CRC.372122(C) e . I e, R S 14
RuC. 3721.22(D). v eeeeeereeeeeeeeee s eeee et e et et e e ettt e e eeh e 15
R.C.3721. 24w, e, JEOT e 8, 10, 15, 21, 24
R.C.3721.24(A)......cvvmnnnn... e .......... 7,14, 16
R.C. 3721.24(B)... e veveeoeerereeseeeeeeeee e, e, 16
R:C.3721.25. i B PO O SR URRTT 18

Supreme Court Publications

02/19/14 Case Announcements, 2014-ORi0-566. .. ... . oorereeeeeeseeeeeeeeenreresseeeesesronss .6
Other Publications |
Black’s Law Dictionary (9™ Ed. 2009)..........uuuerieieeeeeeeioiiee e overeenieeeeeeeeeeeeeeeeeeeons 10

v



L STATEMENT OF FACTS

A, Appellants Retaliated Against Hulsmeyer For Reportmg Susplcmns Of
Abuse To The Daughter Of A Resident At Brookdale

Hulsmeyer is a registered nurse and formerly served as a Team Manager for Hcspice.
(Hulsmeycr v. Hospice of Southwest Ohio, Inc., 2013-Ohio-4147, 998 N.E.2d 517, § 3 (1st Dist.),
(*Opinion™), attached to Joint Br. of ’Appell'ants at Appx. 45). Killian is the CEO of Hospice.
({d. at Appx.'4'7, 9 1). Hulsmeyer’s duties included overseeing the care of Hospice’s patients
who resided at one cf Brookdale’s facilities in Cincinnati, cnd superviéing other .nurses who
provided care to those residents. (Id. at Appx. 47, 9 3).

On October 19, 2011, durirtg a patientcare meeting of Hospice employees attended by
Hulsmeyer, a Hospice nurse indicated that one of Hospice’s patients‘at Brookddle (“Patient”) had
suffered some bruising, which she feared was the result of dbuse or neglect at the hands of
_ Brookdale staff, (Id). An aide had taken photographs of the injuries at Patient’s request, which
- she showed to those in attendance. (Complaint at Supp. 4, § 9, attached to Br. of Appellee
Hulsmeyer at Supp. 1). ‘Three Hospice employy.ees present.at the meetiﬁg, including a nurse,
Hospice’s staff thsici_an, and a licensed social worker, all informed Hulsmeyer thét she was
obligated to immediately call Brookdale and Patient’s fatnﬂy to report the suspected ‘abuse or'
neglect (ld. at Supp 4,9 10)

Hulsmeyer immediately called the Director of Nursing at Brookdale Cynthla Spaunagle
to report her suspicions of abuse or neglect. (Op1n10n at Appx. 48, 1 4). Spaunagle said that she
would teke all appropriate measures, incidding contacting Patient’s daughter. (Id.). Hulsmesfer
then reported the suspected abuse to her own supervisor, Hospice’s Chief Clinical Ofﬁcer; Isha
Abdullah, and told her that the staff p_]dysician, nurse, and social worker had counselled’ her to

contact Brookdale and Patient’s family. (Complaint at Supp. 4-5, § 12). Abdullah dismissively



stated, “Oh, inore stuff with [Patient].” (Id.). Hulsmeyer then called Patient’s daughter, who
was also her power of attorney, informed her of the bruising and that .she suspected abuse or
neglect by Brookdale’s staff, and informed her that Spaunagle would be contacting her. (/d. at
Slipp. 59 13). After her telephone coilversatio_ri with Daughter, Hulsmeyer retlirned to
A_bdullah’s office and showed her the photograph of Patient’s skin. Abdullah remarked, “Oh,
iny kgosh, who would leave a Foley bag on like that!” (Id. at Supp. 5, .11 14). On the following
day, Hulsmeyer submitted a written report to Abdullah detailing- the suspected abuse or neglect.
(Id. at Supp. 5, § 15).

On Octooer 21, 2011, at Daughter’s request, an aide took additional photographs of the
bruising on Patient. - (/d. at Supp. 5, § 16). Meanwhile, Spaunagle did not contact Patient’s
daughter as promised. (Opinion at Appx. v48,. T 5)i On October 24, 2011, Patient’s daughter
contacted Ida Hecht, the Executive Director of Brookdale, seeking information about her
mother’s injuries. (/d.). Hecht had not heard about the injuries or about Hulsmeyer’s suspicions
of abuse or neglect, and stated that she Would look into the matter. (Id.). On November 4, 2011,
a meeting was held at Brookdale to discuss Patient’s care, and numerous Brookdale and Hospice.
employees were present, including Hulsmeyer, as well as Patient’s son and daughter. (Id.).

On Noyember li, 2011, Hulsmeyer be‘gan a planned leave of absence to undergo a
medical procedure and Was.not to return to work until Novem_ber 28, 2011. (Id. at Appx. 48, 1[

| 6). While Hulsmeyer was on leave, Jackie Lippert, Brookdale’s Regional Health and Wellness
Director, contacted Hospice and demanded to know who had informed Patient’s daughter of the
suspected abuse or neglect. (/d.). During the telephone call, Lippert stated, “We got rid of our
problem [Spatmagle], what are you going to do?” Brookdale had terminated Spaunagle. (Id. at |

Appx. 48-49, 9 6).



On November 28, 2011, Hulsmeyer’s first day back at work following her leave,
Abdullah asked Hulsmeyer to join her in her office. (/d. at Appx. 49, | 7)'.. Betty Bamett,
Hospice’s COO and Director of Human Resources, was also in Abdullah’s office. They
eXplainecl to Hulsmeyer that they all had to call Lippert. Lippert was irate. She stated that .
Patient’s daughter had told her that,' she would not recommend Brookdale to anyone. Lippert
accused Hulsmeyer of making Brookdale “look bad” and “stirring u'p.problems.” She said she
could not believe that the others in the room (Abdullah and Baméft) thought Hulsmeyer had
done the right thmg (Complaint at Supp. 6-7, § 21-22). After Barnett asked what should have
been done differently, Lippéﬁ snapped, “The family should not have been c;alled and the
photographs should IlO'[ havé been taken.” Finally, Lippeﬂ threatened that Brookdale would
cease recomménding Hospice to its residents. (Zd. at Supp. 6-7, 122). |

TWo days later, Barnett calle'd Hulsmeyer into her office and informed her that she would
be terminated. (Opinion at Appx.. 49, 9 8). Taken aback by the termination, Hulsmeyer
attempted to meet with Killian, but Barnett told her that Killian had instructed Barnett to “cut
ties” with Hulsmeyer and thalrhe “[didn’t] want to be asséciated with her” because he “[didn’t]
have time.” (Id.).

| On Noveml)er 30, 2011, in a letter signed by Killian and Abdullah, Hospice informed
Hulsmejrer that she was terminated. (ld. at Appx. 49,79). In thé letter, Hospice claimed that
Hulsmeyer did not timely notify “Management” about the suspected abuse, criticized her for
~ notifying Patient’s daughter, and claimed Hospice’s “upper management” had not leamed about
the suspected abuse until Lippert contacted Abdullah, sometime after November 11, 2011 (/d.),

despite all of Hulsmeyer’s initial reports and conversations with Abdullah and Barnett.  The -



termination letter specifically identified the fact that Hulsmeyer héd contacted Patient’s daughter
as a justification for her temination. 1d.).

‘B. Hulsmeyer Filéd Claims In Hamilton County Court of Common Pleas

Hulsmeyer filed claims against Brookdale, Hospice of SouthwestrOhio, Inc., aﬁd Joseph
~ Killian, alleging that Brookdale, Hosi)ice, and Killian terminated her in violation of R.C. 3 721;24
for réporting suspected abuse and neglect of a nﬁsmg home resident. (/d. at Appx. 50, J 10).
She also asserted a clla.im against Hospice forAwrongful discharge in violation of Ohio public
- policy, and a claim against Brookdale for tortious interference with a business relatjonship. -(Id.).

C. Appellants Each Fﬂed Motions To Dismiss All Claims_

'Hospice, Killian, and Brookdale filed motions to dismiss. (Opinion at Appx. 50, § 10).
The trial court dismissed all claims except the 'claim for torﬁoué interference with a business
‘relationshipy against Brdokdale. (Id.). After conducting limited discovery, Hulsmeyer dismissed
that rerriaining claim with prejudice in order to pursue her appeal. (Id.).:

D. First District Court Of Appeals Reversed The Trial Court’s Order Granting
Appellants’ Motion To Dismiss Hulsmeyer’s Claims Under R.C. 3721.24

The First District determined that R.C. 3721.24 unambiguously protected Hulsmeyer
from retaliation. Specifically, the court held:

The statute provides protection for any reports of suspected abuse and neglect that
are made or intended to be made, not just those reports that are made or intended
to be made to the Director of Health.

Had the legislature meant to limit the protection afforded to only reports of
suspected abuse or neglect made to the Director of Health, it could have easily
done so by either directly inserting the words “to the Director of Health” after the
word “report,” by referencing R.C. 3721.22 in conjunction with report, or by
referring to the report made as one specified under R.C. Chapter 3721. The

~ legislature, however, did not employ these words and we may not add them to the
statute. :



({d. at Appx. 56—57, M 23-24). The court concluded that, because R.C. 3721.24 is not
ambiguous, there was no cause to read it in pari materia with other sections of R.C. 3721. (/d. at
Appx. 57, 9 25). Finally, the court rejected Brookdale’s argument that it was not subject to
liability under R.C. 3721.24 because Hulsmeyer Was not “used By” Brookdale to perform work
or services. (Id. at Appx. 57., q 26). Brookdale did nof present that iséué to this Court.
The First Distﬁcf affirmed the trial coﬁrt’s order dismissing Appellee’s pubiic policy
claimv because Hulsmeyer has a statutory claim. “Because Hulsmeyer has a remedy by way of a
claim for retaliation under R.C. 3721.24, the trial court properly dismissed her claim for
wrongful discharge in violation of public policy.” (/d. at Appx. 59, ] 31). The‘ court did not
address the quéstion of whether Appellee could sustain a public policy claim if she did not have
a remedy under R.C. 3721.24.
| Recoghizing that its decision‘ conflicted with an earlier unreported decision' from the
Eighth District Court of Appeals, Arsham-Brenner v. Grande Point Health Care, 8th Dist No.
74835, 2000 WL 968790 (Tuly 13, 2000), the First District certified the following issue to this
Court for feview and final deterrﬁination: |
- Must an employee or another 'individual used by the person or government entity
to perform any work or services make a report or indicate an intention to report
suspected abuse or neglect of a nursing home resident to the Ohio Director of
Health to state a claim for retaliation under R.C. 3721.24(A)?
| (Opinion at Appx. 59-60, § 32).

. E.  Supreme Court Of Ohio Accepts Appeal of Appellants And Cross-Appeal Of
Appellee Hulsmeyer

- Appellants filed a Notice of Certified Conflict and also sought discretionary review of the
First District’s decision concerning R.C. 3721.24. (Joint Notice of Certified Conflict of
Appellants; Joint Notice of Appeal of Appellants, attached to Joint Br. of Appellants at Appx. 1,

37). Appellee Hulsmeyer sought discretionary review of the First District’s decision affirming



dismissal of her claim based on Ohio bublic pblicy, contingent on a finding from this Court that
R.C. 3721.24 does not protect Hulsmeyer from retaliation. (N oticé of Crpss—Appeal of Appellee,
attached to Joint Brief of Appellants at Appx. 41; Mem. In Resp. to Appellants’ Mem. In Supp.
of Jurisdiction and m Supp. of Jurisdiction of Cross-Appeal of Appellee Hulsmeyer at 11-12).
This Court accepted the appeal and the cross appeal on F eBruary 19, 2014. (02/19/14 Case
Announcements, 2014-0h1'(_)—566). |

II. ARGUMENT IN RESPONSE TO APPELLANTS’ PROPOSITION OF LAW AND
QUESTION OF LAW CERTIFIED BY FIRST DISTRICT COURT OF APPEALS

Proposition-Of Law

An employee or another individual used by the person or government entity to

- perform any work or services, who in good faith makes a report of suspected
abuse or neglect of a nursing home resident to a resident’s sponsor, is protected
from retaliation by the provisions of R.C. 3721.24.

Certified Question Of Law

Must an employee or another individual used by the person or government entity
to perform any work or services make a report or indicate an intention to report
suspected abuse or neglect of a nursing home resident to the Ohio Director of
Health to state a claim for retaliation under R.C. 3721.24(A)?

A. The Doctrine Of In Pari Materia Is Not To Be Employed Where, As Here,
The Statate Is Not Ambiguous

Appellants ask this Court to add words to a clear and unambiguous statute to perfnit
retaliation against Hulsmeyer and other persons who report suspécted abuse 6r neglect of nursing
home res.idents' to the resident’s family. They ask the Cqurt to disregard well-settled rules of

statutory interpretation by applying the doctrine of m pari materia to the e?cclusion of all other
rules of construction.. Appellants’ requeét should not be granted.

This Court has consistently héld that statutes must be applied, not interpreted, when

expressed in clear and unambiguous terms.



[Tlhe intent of the law-makers is to be sought first of all in the language
employed, and if the words be free from ambiguity and doubt, and express
‘plainly, clearly and distinctly, the sense of the law-making body, there is no
occasion to resort to other means of interpretation. The question is not what did
the general assembly intend to enact, but what is the meaning of that which it did
enact. That body should be held to mean what it has plainly expressed and hence
no room is left for construction.

Tomaszk V. Tomasik, 111 Oth St.3d 481 2006 Ohio-6109, 857 N E.2d 127, 14, quoting State
v. Hazrsron 101 Ohio St.3d 308, 2004-Ohio- 969 804 N.E.2d 471, 11 12.

Appellants imply that this Court’s decision in Bartchy v. State Bd. Of Edn., 120 Ohio
St.3d 205, 2008-Ohio-4826, 897 N.E. 2d 1096 supports readmg a stamte in pari materia in the
first instance, without ‘an initial determination that the sfatute is ambiguous. However, in that
case 'this Com’t looked to other sources to interpret the statute at issue only after making,.r a
threshold finding of ambiguity. “We determine that R.C. 3311.06(I) is not a specific,
straightforward, and unambiguoﬁs as CPSD contends.” Id. at § 23. This Court has consistently

refused to look to other sources to divine a statute’s meaning when the words of the statute make

the meaning clear.

B. R.C. 3721.24 Is Not Ambiguous And Was Correctly Interpreted By The First
District Court Of Appeals

R.C. 3721.24(A) states in peﬁinent part:

No person or government entity shall retaliate against an employee or another
individual used by the person or government entity to perform any work or
services who, in good faith, makes a report of suspected abuse or neglect of a
resident or misappropriation of the property of a resident; indicates an intention to
make such a report; provides information during an. investigation of suspected
abuse, neglect, or misappropriation conducted by the director of health; or
part1c1pates in a hearing conducted under section 3721.23 of the Revised Code or

" in any other administrative or judicial proceedings pertammg to the suspected
abuse, neglect, or misappropriation.

Appellants argue that R.C. 3721.24 is ambiguous because the legislature used the term

“report” without identifying to whom the report must be made. This, Appellants contend,



renders the statute subject to more than one interpretation. Appellants rely primarily on this
Court’s decision in Sheet Metal Workers’ Internatl. Assn. Loc. Union No. 33 v. Gene’s Refrig.,
Heating & Air Condiﬁoning Inc., 122 Ohio St.3d 248, 2009-Ohio-2747, 910 N.E.2d 444 in
support of this argument. In Sheet Metal Workers, the Court considered whether RC 4115.05
requiréd a contractor to pay the prevailing wages to laborers wofking away from a project site.
Id. at 9 25. Th¢ Court détermined that, bécause fhe statute did npt réference where the work
must be performed, it‘waé ambiguous and mﬁst be construed in a way that carried out fhe intentr
of the legislature. Id. at 29. The Court ldoked fo other étatutes in the same vchapter and
numerous other sources, including industry custom and préctice, in order to determine that intent.

R.C. 3721.24 does nét present the ambigﬁity this Court found in R.C. 4115.05, and there
is no need to resort to other séurc;es to divine the intent of the legislature. R.C. 3721.24 protects
an employee o.r other individualr who, in good faith: (1) makes a report of suspected abuse or
neglept of a resident or rhisappropriation of the property of a resident; (2) indicates an intentioh
to make such a report; (3) provides informatioﬁ during an investigation of éuspected abuse,
neglect, or misappropriation conducted by the director of health; or (4) participates in a hearing
conducted under section 3721.23 of the Revised Code or in any other administrative or judicial
proceedihgs pertaining to thé suspected abuse, neglect, or misappropriation. The ﬁrsf two
protected activities—making a report, and indicating an intent to make a report—are undeniably
written brdadly. Neither spéciﬁes that the good faith report must be made to the director of
health, nor do'théy indicate | to whom an intent to make a rei:;orf must be conveyed. There is no
reason to conclude that the Broad language was unintended.

A statute is not ambiguous merely because it is uses broad, geﬁeral language. This Court

previously explained:



The only mode in which the will of a legislature is spoken is the statute itself.
Hence, in the construction of statutes, it is the legislative intent manifested in the
statute that is of importance, and such intent must be determined primarily from
the language of the statute, which affords the best means of the exposition of the
intent. . . . As variously expressed, the statute may not be restricted, constricted,
qualified, narrowed or abridged. Hence, general words are to have a general
- operation, where the manifest intention of the Legislature affords no ground for
qualifying or restraining them. Under this rule, where the statute is expressed in
general language, it is to be applied to all cases coming within its terms. The
Legislature will be presumed to have intended to make no limitations to a statute
in which it has included by general language many subjects, persons or entities,
without limitation. . . . These rules of construction are subject to some exceptions;
nevertheless, if the act or acts in question are couched in plain and unambiguous
language, courts are not justified in adding words to such statutes, neither may the
courts delete words from a statute, but must construe intent of the lawmakers as
expressed in the law itself. ' :

Wachendorf v. Shaver, 149 Ohio St. 231, 236-237, 78 N.E.2d 370 (1948). |

In State v. Robinson, 124 Ohio St.3d 76, 2009-Ohio-59_37, 919 N.E.2d‘ 190, this Court
held that thevThi'rd District Court of Appeals had irﬁproperly examined unambiguous statutory
‘ languége in pari materia with other subsections of the same statute to determine whether
destruction of a private cellular telephone constituted disruption of a public sérvice within the
meaning of R.C. 2909.04. | Id g 31. 'Because the meaning. of “property” and
“telecommunications dgvice” clearly encompassed cellular telephones, the Third District erred
by reviewing legislative history and adjacent statutory subseétions to conclucie that destruction of
a private cellular phone did not violate the statute. Id. 1131, 32.

Sirniiarly, there is no need hére to look to RC 3721.22 or to any other sections to
ascertain the meaning of R.C. 3721.24. Ttis clear that the legislature intended to express broadly
the_ sfatute’s protection‘for employees who make reports of abuse and .neglect. Under this
Coﬁrt’s jurisprudence, the legislature must be presumed to ilave usedv the general language

| advisedly.



Contrary to Appellants’ assertion, Hulsmeyer did not argue to the First District that R.C.
3721.24 extends to any report made to “anyone,” and then contradictorily suggest that pro;tected _
activity is limited to reports to “any appropriate agency.” (Joint Br. of Appellants in tho Sup.
Ct. at 11). Appéllants grossly misrepresent Hulsmeyer’s argmhent, and eVeﬁ changed her word
“entity” to “agency,” in an effort to create ambiguity in her own interpretation Where none exists.
Hulsmeyer has consistently maintained that making a good faith fepbrt of suspected abuse or
néglect to a resident’s sponsor, to a supeﬁor 1n management, to law enforcement, to a facility’s
director of nursihg, or to any other “appropriate entity” is protected activity under RC 3721.24.
(Br. of Pl.-Appellant Hulsmeyer in 1st. Dist. Ct. App. at 7). That intérpretation is wholly -
consistent with the concept of a good faith report of abuse or neglect in R.C. 3721.24.

Words in statutes éfe to be construed aécording to the rules of grammar and common
usage. R.C. 1.42. Black’s Law Dictionary defines “report” as “a formal qral or written
presentation of facts or a recom_mendation for action.” Black’s Law Dictionary (9™ Ed. 2009).
R;C.‘ 3721.24 iirnits its protections to employees who make a report in “good faith.” Black’s
Law Dictionary defines “good faith” as “a state of mmd consisting in (1) honesty in belief or
purpose, (2) faithfulness to one’s duty or obligation, (3) obseﬁmce of reasonéble commercial

standards of fair deéling in a given trade or business, or (4) absence of intent to defraud or fo'
seek unconscionable advaﬁtage.” Black’s Law Dictionary (9th Ed.~ 2009). |

Based on the common usage of the terms “report” and “good faith,” the plain lahguage of
R.C. 3721.24 1imits its protections to an employee who makes an honest report of suspected
abuse of neglect consistent with her duty or obligaﬁon to protect the health and welfare of

o nﬁrsiﬁg home résidents. Thus, reports of suspected abuse or neglect to a nursing home’s director

of nursing, to law enforcement, to a resident’s sponsor, or to the director of health are all good
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faith reports because they are all made in faithfulness to the duty or obligaﬁon to protect the
well-being of the resident. Telling a ‘;nosy neighbor” about suspected abuse or neglect—the
only scenario Appellants have come up With to support their argument to unduly naﬁow the
statute’s protection—would 'not be a good faith report because it would have nothing to do with
the employee’s obligation to protect the resident’s health.

Hulsmeyer made a good faith report of suspected abuse or neglect to Patient’s daughter.
She was ﬁred for making thaf report. There is nothiﬁg in R.C. 3721.24 tb exclude that report
from the statute’s protection from. retaliation. Cf. Sta;‘e v. Robinson, 124 Ohio St. 3d 76, 2009-
Ohio-5937, 919 N.E.2d 190, 930 (“Division (A)G) of R.C. 2909.04 does not4 contain any
refefence to the words ‘public emergency systems’ or ‘utilities.” Thus, the Third District’s
iﬁterpretaﬁon that the statue does not apply to the destruction of a single private telephone or
cellular telephone is not a sound reading of the plain language.”)

As the First District noted, “[h]ad the legislature meant to limit the protection afforded to
only reports of suspected abuse or‘neglect made to the Director of Health, it could have easily
cione so by either directly inserting the words ‘to the Director of Health’ after the word ‘repqﬁ,’
by referencing RC 3721.22 in conjunction with réport, or by referring to the repdrt made as one
specified under R.C. Chapter 3721.”" (Hulsmeyer, 2013-Ohio-4147, 998 N.E.2d 517, | 24).
Appellants ask this Court toi presume that fhe legislature’s failure to include one of these
qualifiers was a drafting error that this Court should correct by borrowing the qualifier “to the
Direcfor of Health” from R.C. 3721.22. HéweVer, “Ia] couﬁ should give effect to the words

actually employed in a statute, and should not delete words used, or insert words not used, in the

' As discussed below, had the legislature limited the protections to a report under R.C. Chapter
3721, as the First District noted it could have done, Hulsmeyer’s conduct still would have been

- protected. One of the many reports contemplated by R.C. Chapter 3721 is a report to a resident’s
adult child when there is a change in the resident’s health status.
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guise of interpreting the statute.” _State v. Tt ahiguchz', 74 Ohio St.3d 154, 156, 656 N.E.2d 1286
(1995). |

| The fact that R.C. 3721.24 does not specify to whom a report must be made does not
render the statute ambiguous. It must loe pfesumed that the legislature .chose to employ the
general language intentionaﬂy;and it did so with good reason. Protecting. vulnerable nursing
home residents from abuse and neglect is of paramount 1mportance Nursmg home residents are
best protected—mdeed can only be protected—1f employees are able to make good faith reports
of abuse or neglect to management, to law enforcement, to sponsors, or to other persons or
entities in a position to assist the resident, Withont the fear of facing reteliation for doing so.
Under Appellants’ interpretation of the statute, Van'y employee could be disciplined or terminated,
as Hulsmeyer was, for making any of these good faith reports. Tﬁe chilling effect of suoh a
policy on an eniployee’s willingness to report abuse or neglect is obvious. The legislature wisely
chose not to so limit the protections of R.C. 3721.24.

C. Even If R.C. 3721.24 Is Amblguous, The Decision Of The First District Court
Of Appeals Is Correct

Assuming, arguendo, that R.C. 3721.24 is ambiguous, then the Court should construe the |
-language of the entire stetutory scheme governing nursing homes, the related regulations, and
| any other statutes and regulations relating to the same subject matter, in order to discover end
carry out fhe legislature’s intent. Sheet Metal Wol‘kers, 122 Ohio St.3d 248, 2009-Ohio-2747,
910 N.E.2d 444, at § 38. The Court must also consider the consequences of a particular
. construction when determining the intent of the legislature. Id at §29. “The General Assembly
is presumed not to intend any ridiculous or absurd results from the operetion of a statute which it

enacts, and, if reasonably possible to do so, statutes must be construed so as to prevent such
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results.” State ex rel. Haines v. Rhodes, 168 Ohio St. 165, 165, 151 N.E.2d 716 (1958),
paragraph tvgio of the syllabus.
Appellants” interpretation of R.C. 3721.24(A) would result in the absurdity of employers
~being free to_terminnte_ w1th impunity employees who make good faith reports of abuse or
neglect to their supervisors, to sponsors, or to law enforcement. In the context of Chépter_ 3721,
Whnse sole purpose is the pidtection of ﬂie Vulnernble residents of long term care and residential
care facilities,_silch a resuit Wo'iﬂd ‘be ridiculous. Every citiéen of Ohio who is snph a resident, or
whose parent, grandparent, or other relative is such a resident, knows that such a result would be
not only ridiculous, but outrageous. The legislature did not enact the provisions of Chapter 3721
with the iniéntion of permitting employers tovdiscourage the reporting of abuse or neglect by
retaliating against employees who in good faith tell their supervisors, a resident’s spdnsors, or
law enforcement agencies about such abuse or neglect. Appellants’ constricted statutory
construction is shockingly devoid of any‘ recognition or appreciation of the purpose behind
| Chapter 3721—the protection of Ohin’s mbst Vulnerablé citizens when they are in tne custody
and care of long term and residential care fncilities.'

Appellants reach their absurd constxfuction of R.C. 3721.24 by reading only R.C. 3721.22
thiough R.C.3721.26 in par1 materia, to ’i:he exclusion of the remainder of Chapter 3721. Basedr
on this narrow analysis, Appellants argue that vthe First District “ignored this statlitdry
framework” and that its construction “would jeopardize the entire statutory framework for
reporting suspected resident abuse and neglect . . ..” (Joint Br. of Appellants in Ohio Sup. Ct. at
3, 24). As discussed below, a reading of the entire chapter and related regulations supports
Hulsmeyer’s interpretation of R.C. 3721.24. But even Appellants’ inappropriately limited

appiication of the in pari materia doctrine does not support their interpretation of 3721.24.
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Appellants argue that the legiélature could not have intended to afford protection ﬁém
retaliation to “whistleblowers Who did not even carry out their oWn explicit obligation under
R.C. 3721.22.” (Joint Br. of Appellants in Ohio Slip. Ct. at 25). The fact is that Hulsmeyer dz'idl
comply with the mandate of her employer, Hospice, whose policy required her to report
suspected abu}sel or neglect to ﬁe CEO or itsb designee, Whé would then “report[] to the

.2 Hulsmeyer was never

appropriate state and local bodies within 5 working days . .
disciplined by any licensing agency, or by her employer Hospice, for not personally reporting to

_the director of health. But regardless of whether Hulsmeyer complied with R.C. 3721.22, it is
clear that the legislature intended to provide different protectioné to different persons in different
circumstances, including protection from retaliation for persons like Hulsmeyer.

R.C. 3721.22(C) provides proteétion from criminal prosecution, civil liability, and
professional disciplinary action to “any person”—a licensed health care professional or anyone
else—who in good faith reports suspected abuse or neglect “to the director of health.”

Any person who in good faith reports suspected abuse, neglect, or

misappropriation to the director of health, provides information during an

investigation of suspected abuse, neglect, or misappropriation conducted by the
director, or participates in a hearing conducted under section 3721.23 of the

Revised Code is not subject to criminal prosecution, liable in damages in a tort or

other civil action, or subject to professional disciplinary action because of injury

or loss to person or property allegedly arising from the making of the report,

provision of information, or participation in the hearing.
R.C.3721.22(C).

R.C. 3721.24(A), on the other hand, provides protection from retaliation to “an employee
or another individual used by the person or government entity to perform any work or services

who, in good faith, makes a report of suspected abuse or neglect of a resident.” These two

sections cover distinct classes of individuals and provide them with different protections:

? Hospice Policy Manual, attached to Merit Brief of Appellee Hulsmeyer at Supp. 15.
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3721.22(C) protects “any peréon,” while 3721.24(A) protects only “an employee or another
individual used . . . to perforrri any wérk or services.” R.C. 3721.22(C) provides protection from
proéecution and civil liability, while 3721.24 provides protéction from retaliatiqn. The
legislature chose to limit the immunity from prosecution and civil liability undef_ R.C.3721.22 to
persons who repoft to thé director of health. It did not so limit the protection from retaliation
under 3721.24. | |

Contrary to Appellants’ contention, there is nothing inherently inconsistént in éffording
- protection from criminal and civil liability to ‘any person” who reports suSpeéted abuse‘ or
neglect to the director of health, and affording protection from retaliation to emi)loyees who
report suspectéd abuse or neélect to a sponsor, a supervisor, or law enfbrcement. A licensed
health care professional Who reports’al.ause or neglect to a sponsor, bﬁt not to the director of
health, Would not be protected from criminal pr_osecution or civil liability undgr R.C. 7321 .22(C),
and could even Be subject to professional discipline and criminal prosecution for failing to report
to the director of health under R.C. 3721.22(D). But she would, under R.C. 3721.24(A), be
protected from retaiiation By her eﬁployer for making thé report. Indeed, under Appellants’
-reading of the . statute; Hulsmeyer could | have legitimately ‘beerll terminated for reporting
suspected aﬁuée ér neglect to Patient’s sponsor even if she had also reported rit to the director of
| health, because the former report} would not have been protected.

An employér may of course legally discipline or ﬁennjnate a licensed health professional
for failing to fulfill her professional responsibilities, including any reporting re:ciuirements;3 But

an employer may not retaliate against any employee—including a licensed health care

* Hulsmeyer was not terminated for failing to report to the director of health, which is not
surprising since Hospice required that such reports be made to the CEO or. its designee, who
would then report to the state agency. Hulsmeyer was terminated for reporting to Patient’s
Sponsor. :
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professional—for making a good faith report of suspected abuse or neglect to her supervisor, a
sponsor, law enforcement, or any other person or entity in a position to remedy the abuse or -
neglect. Any other interpretation of 3721.24(A) would thwart the overriding statutory purpose
- to protect residents of long term and residential care facilities.
Division (B) of R. C 3721.24 lends strong support to this interpretation of d1v151on (A).
- The protections afforded by R.C. 3721 24(B) are similarly not restncted to reports to the dlrector
of health. That statute provides:
No- person or government entity shall retaliate against a resident who reports
suspected abuse, neglect, or misappropriation; indicates an intention to make such
~ a report; provides information during an investigation of alleged abuse, neglect, or
misappropriation conducted by the director; or participates in a hearing under
section 3721.23 of the Revised Code or in any other administrative or judicial
proceeding pertaining to the suspected abuse, neglect, or misappropriation; or on
whose behalf any other person or government entity takes any of those actions.
For purposes of this division, retaliatory actions include abuse, verbal threats or
other harsh language, change of room assignment, withholding of services, failure

to provide care in a timely manner, and any other action intended to retaliate
against the resident. '

R.C.3721.24(B).

Under Appellants’ and the Eighth District’s interpretation, a resident who complained to
a‘ famil_y member, to management, or to law enforceﬁent about abuée or neglect would not be
protected from retaliation by this provision, a result that underscores the absurdity of that
interprétation. There is. no reasoﬁ to presume that the General Assémbly in drafting this
provision expected nursing honﬁe residgnts to report _abuse or neglect to the director of health,
and not to anyone else, or expecte.d that residents would even know who the director was or how
fo make contact with the director.r A resident who is suffering_ﬁom abuse or neglect is most
likely' to report it to a family member, to a manager or supeﬁisor at the facility, or perhaps in an
extreme case,l to law enforcement. None of ﬂlese reports would be protected under Appellants’

construction—a result that is absurdly at odds with the antiretaliatory intent of the statute.
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Divisions (A) and (B) of R.C. 3721.24 are identical in that they protect persons who
~ make reports of suspected abuse or neglect, with no specification that the report be made to the
director of healt‘h.‘ In that respect, these divisions are_disﬁnctly different from R.C. 3721.22,
Which provides immunity to persons only for reports made to the director of health, Just as it
| would make no sense to limit the pfotection of residents under R.C. 3721.24(B) to those who
report abuse ‘or neglect’fo the director of health, so it would make no sense to apply that
restﬁétion under R.C. 3721.24(A) to emplo.yenes and others who provide Work or services who
report abuse or neglect. An emp.loyee or other person who provides work or services—whether
it Be a nurse, an aide, a food service worker, a éustodiaﬁ, receptionist, or a contractor—would in -
all likeiihood report any sﬁspected abuse or neglect fo someone in the Vicin‘ity,vwhether it be
. family, a supervisor, or even the police. It is unlikely that many of these employees and
contractors would .report directly to the director of healfh, or §Vou1d even know who that is. Thé\
legislature obviously understood this when it failed to require that reports under R.C. 3721.24 be
médé to the director of health. |
| E'xpanding the analysis beyoﬁd R.C. 3721.22 through R.C. 3721.26 to the entire statutory
scheme pfovides further support for Hulsmeyer’s position. R.C. Chapter 3721 é.nd the related
portions of the ’administrative code contain several requirements that reports of abuse or neglect
bé >made to i)ersons or entities other than thé director of health, ‘particularly to a revsivdent’s
' sporisor. For ekample, R.C. 3721.13(A)(32) provides that a resident has the right to have “any
sigm'ﬁcant charige in the resident's health status reported to the resident's sponsor. As soon as

such a change is known to the home's staff, the home shall make a reasonable effort to notify the
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sponsor within twelve hours.”™ Ohjo Adm. Code 3701-17-12 similarly provides that a hospice
care program must immediately notify a resicient’s spoﬁsor and treating physician if there is an
accident involving the resident whi;;h résults in an injury pdtentially requiring physician
intervention or a significant change in the resident’s physical, mental, or psycho-social status.’
Ohio Adm.Code 3701-17-62 also requires a reSidéntial care facility, in the event of a signiﬁcant_
ad\./ersé change in a resiaent’s health status, to take immediate steps to ensure tﬁe res‘identb
receivés any necesséry intervention and to hotify the fesident’s spénsor. |

The imexplained bruises Patient exhibited 1n this case certainly constituted a signiﬁqant
change 1n Patient’s health status, and.tklle report to Patient’s daughfer was mandatory under Ohio
law. These provisions of thé Reviséd Code and the Administrative Code must be considered
when determining the intent of the legislature in enacting R.C. 3721.24. Sheet Metal Workers,
122 Ohio St.3d 248, 2009-Ohio-2747, 910 N.E.2d 444, at § 38. It is completely unreasonable to
presume, as Appellants do, that the législature intended to exclude these mandatory reports to a
resident’s sponsor and physician from the reports protected by R.C. 3721.24(A). Appellants -
have offered no Vargument for ignoring ﬁese a_dditiénal sections of _Chaptér 3721 when
interpreting the scope ova.C. ‘3721.'24. | F
Other sections of R.C. Chapter 3721 provide additional edification. Under the trial
~ court’s interpretation of R.C. 3721.24V(A), an employee is protected from retaliation only if the
* employer leams.that the employee made a report to the director of health and retaliates against ‘

the employee for making that report. R.C. 3721.25 mandates that such reports to the director of

* A sponsor is “an adult relative, friend, or guardian of a resident who has an interest or
responsibility in the resident’s welfare.” R.C. 3721.10(D). Patient’s daughter, to whom
- Hulsmeyer reported the suspected abuse, was a sponsor.

° Ohio Adm. Code 3701-17-12 was revised effective April 1, 2012. The version of the
regulation in effect at the time of Hulsmeyer’s report to the patient’s daughter and at the time the
complaint was filed is attached to Merit Brief of Appellee Hulsmeyer at Supp. 19.
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health must be maintained confidentially. Because of this confidentiality, it is unlikely that an
employer would ever learn the identity of an employeewho made a report of abuse or neglect to
the director of health. If an employer does not know who made the report to the director of
health, it oannot retaliate. Under the trial court’s interpretationv of R.C. 3721.24, the statute
would apply only if the employer oomehow obtained this confidential information. Such a
narrow scope would render the statute effectively meaningless. When read 1n pari materia W1th
the entire chapter and_the relevant regulations, it is clear that the protections of' RC 3721.24
cannot be limited to reports made to the director of health. |
The Eighth District’s and Appellants’ interpretation of R.C. 3721.24 leaves a substantial
gap in the protection of residents by permitting retaliation against nurses and other employees
who make good faith reports of suspected abuse or neglect. Protection of ‘resid.ents requires more
than the reporting of suspected abuse or neglect to the director of health. The director of health
cannot take irnmediate remedial action, even in the best of circumstances. To promptly address
suspected abuse or neglect,' a nurse or other person may need to report the abuse or neglect to
supervisors, to physicians, to family members, and in some cases, to law enforcement. Under the
Eighth District’s and Appellants’ interpretation, Ohio’s nurses and other employees will not be
protected from retaliation“for making such a report. Even such a report made concurrently with a
report to the director of health would not b.e.protected, because it is only a report to the director
of health that is protected uncler this construction. Under Appellants’ construction, reports to
other persons or entities such as supervisors, sponsors, and law enforcement, are never protected,
even though they are, in many cases, mandated under R.C. Chapter 3721 and the related

regulations. Such an interpretation is both ridiculous and absurd.
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This Court examines the consequences of a particular construction when determining the
intent of the legislature, Sheet Metal Workers, 122 Ohio St.3d 248, 2009-Ohio-2747, 910 N.E.2d
’444, at g 29,> and it endeavors to construe statutes so as to. avoid absurd results. State ex rel.
Haines v. Rhodes, 168 Ohio St 165, 151 N.E.2d 716 (1958), paragraph twé of the syllabus. It
would be a truly absurd result if a nurse or ofher employee who witnesses or suspects abuse or
neglect can be retaliatéd against‘for alerting a supeﬂor, or for notifying the sponsor, as required
by Ohio law. The intefpfet_ation of R.C.2721.24(A) reached by the tﬁal court and by'the Eighth
District is ét odds with the statuté’s plain language, and cannot be what the legislature.intended.

. ARGUMENT IN SUPPORT OF APPELLEE/CROSS-APPELLANT’S
PROPOSITION OF LAW

' Appe]lée/Cross-Appellant’s Proposition Of Law

If R.C. 3721.24 protects only employees or other persons who make reports of

suspected abuse or neglect of a resident to the Director of Health, then persons

who make such reports to an employer, to a family member of the resident, to law -
enforcement, or to other appropriate persons or entities must be perrmtted to

assert claims for retaliation in violation of public policy.

To state a cause of action for wrongful discharge in violation of Ohio public policy, a
plaintiff must shQW: ( 1) that a clear public policy existed and was manifested in a state or federal
constitlﬁion, state Qr.administrative regulation, or in the commoﬁ law (t’hfc‘ clarity eiement); (2)
that dismissing employees under circumstances like those involved in the plaintiﬂ’ s dismissal
wouid jeopardize the public policy (the jeopardy element); (3) the plaintiff’s dismissal was |
motivated by conduct related to the public policy (the causation element); and (4) the empléyer
lacked an ox.ierriding 1egitimété business justification for the dismissal (the overriding
justiﬁcation element). Wz’les v. Medina Au‘to‘ Parts, 96 Ohio St.3d 240, 2002-Ohio-3994, 773
N.E. 2d 526, ] 7-10. The ‘ﬁrst two elements pose questions of law to be decided by the Court,

whereas the last two elements pose questions of fact for the trier of fact to resolve. Id. at  11.
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A. Ohio Has A Clear Pub]jc Policy In Favor Of Reporting Suspected Abuse And
Neglect To A Nursing Home Resident’s Sponsor

The First District Court of Appeals has previously determined thaf R.C. 3721.10 through
R.C. 3721.17, commonly refeﬁed to as the nursing home patients® bill of righ;[s, sets forth “a
clear public policy that encourages the reporting of patient abuse and the protection of those who
participate in the reporting of such abuse.” Dolan v. St Mary 's Memorial Home, 153 Ohio
App.3d 441, 2003-Ohio-3383, 794 N.E.Zd 716, 9 10. Among the rights protected is “[t]he right
to have any significant change 1n the resident's héalth status reported to the resident's sponsor.
* As soon as such a change is known to the home's staff, the home shall make a reasonable effort
to notify the sponsor within twelve hours.” R.C. 3721.13(A)(32). Ohio Adm. Code 3701-17-12
extends that requirement to hospice care organizations. Ohio Adm. Code 3701-17-12 also
requires the report to be immediately made to the res}id’ent’s physician.
| A separate souice ‘of public policy in favor of reporting suspected abuse ‘or neglecf of
nursing home patients is R.C. 3721.24. If R.C. 3721.24 by its terms does not unambiguously
protect employ‘eesv for reporting suspected ’ébuse or neglect other than to ﬁe director of health, it
certainly demonstrates a legislative intent to pro_tect individuals ﬁbm retaliation for éddressing
suspected abuse or neglect of nursing home residents. | |
This.Couﬂ’srdecision in Sutton v. Tomco Machiﬁing, Inc., 129 Ohi_o St.3d 153, 2011-
Ohio-2723, 950 N.E.2d 938, is directly on pdint. In Sutton, the Court concluded that, although
the tefms of R.C. 4123.90 protect from retaliation only individuals who have already begun to
pursue a worker’s compensation claifn, the statute demonstrates a clear public policy in favor of v
“enablfing] employees to freely exercise their rights without fear of retribution from their
employers.” Id atq 22. The Court concluded that the General Assembly “did not intend to

leave a gap in protecfion during which time employers are permitted to retaliate against
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| employees who might pursue workers’ compensation benefits. The alternative interpretation—
that the legislature intentionélly left the gap—is at odds with the basic purpose of the
antiretaliation proviéion e [and Wouldj fender any purported protection under the antiretaliation
- provision wholly illusory.” Ia’.‘ o | .
| The Cross-Appellees’ and the Eighth District’s interpretation of R.C. 3721.24 is»simila:rly
at odds' with the statute’s purpose by 1eaving a gaping hole in the antiretaliatory provision’s
profection of persons who report suspected abuse or neglect of nursing home patients—a hole
that the legis‘lature could not have nieant to leave. There is no reason -tO presume that the
legisleture intended to permit senior care organizations te retaliate with impunity against
individﬁals Who fulfill their obligations to report suspected abuse or neglect to a resident’s
sponsor, to law enforcement, or to a superior, or that the legislature intended to encourage
reports of Susﬁected abuse or neglect only to the director of health, while family members, law
| enforcement, and even the organization’s management remain in the dark about the incident.
Abuse and neglect must be addressed immediately, lest it continue or escalate. The Ohio
Departmentr of Health’s Abuse, Neglect, Misappropﬁatien (ANM) Investigation Guide, a
resource the Ohie Debartment of Health publishes, calls for individuals who suspect'abuse or
: ‘neglect'to “immediately” report allegations or sﬁspicions of abuse, neglect, or misappropriation

7 These include a physician, the resident’s sponsor, the home’s

to numerous sources.
administrator, and the state survey agency. In fact, the ANM Investigation Guide calls for a
sponsor to be notified within 12 hours, whereas reports to the facility’s administrator and to the

state survey agency are to be made within 24 hours. This shows how seriously the Department

7 Abuse, Neglect, Misappropriation (ANM) Investigation Guide, attached to Merit Brief of
“Appellee  Hulsmeyer at Supp. 21. The document can be viewed at
http://www.odh.ohio.gov/~/media/ODH/ASSETS/Files/ltc/nursing%2 0homes%20-
%20facilities/anmguideonly.ashx.
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of Health takes reports to a resident’s sponsor. Administrative rules and regulations are a source
of public policy. Painter v. Graley, 70 Ohio St.3d 377, 384, 639 N.E.2d 51 (l 994). This guide
published by the Ohio Department of Health qualiﬁes as another source of a public policy
encouraging feports of aBuse and neglect. | |

At its heart, the pl1blic policy at stake is the protection of nursing home residents by
enabling residents and employees to make good faith reports of abuse or neglect without fear of |
retribution. As the First District acknowledged in Dolan, the nursing home patients’ bill of
rights clearly conveys this policy. ’l‘het bill of l'ights establishes a grievance procedu.re, giving
residents or their representatives the right to pursue a gﬁevance W1th the facilify and ultimately a
civil action if their rights are violated. R.C. 372l.17. But the bill ol‘ rights is largely impotent if
an employer can retaliate agamst employees Who take steps to‘ensure that those rights are not
Violated.

Cross-Appellees have rlever contested th\at Ohio has a public policy in favor of reporting
suspected abuse or neglect to a resident’slsponsor. Insteed, they heve focused solely on the
jeopardy element, arguing that their construction of RC 3721.24 adequately protects society’s
lnterests_.. There is no doubt that the olarity element of Hulsmeyer’s claim for wrongful discharge
in violation of public policy is met.

| B. If R.C. 3721.24 Protects Individllals From Retaliation Only Fol‘ Reporting

Suspected Abuse Or Neglect To The Director Of Health, Ohio’s Clear Public
- Policy Is In Jeopardy

If R.C. 3721.24 protects individuals from retaliation only for reports _to lhe director of
health, then the Court must determine whether a fetaliatory dismissal of a person who vreported
'suspec’ped abuse and neglect an<l a change in_ health condition of a nursing home resldent to that
resident’s sponsor jeopardizes Ohio’s public policy in favor of reporting abuse and neglect. “In

cases where the right and remedy are part of the same statute that is the sole source of public
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policy opposing the discharge, the test for determining tﬁe jeopardy element is whether the
remedy provisions adequately protect society’s interest by discoﬁraging Wrorigful conduct.”
Sutton, 129 Ohio St.3d 153, 2011-Ohio42723, 950 N.E.2d 938, at § 25. “In cases of multiple-
source public policy, the statute containing the right and remedy will not _foréclose recognition of
the tort on the basis of some other source of public policy, unless it was the legislature’s mfcenf in |
enacting the statute to preempt ‘commo-n—law remedies.” Leininger v. Pioneer Natl. Latex, 115
Ohio St.3d 311, 2007_01':&0_4921,, 875 N.E. 2d 36, | 24, quoﬁng Collins v. Rizkana, '73 Ohio
5t.3d 65, 73 (1995). | | |

There are multiple éources for the pblicy favoring reporting abuse of neglect of residents.
The First District Court of Appeals has found that R.C. 3721.10 through 3721.17, the nursing
home patients’ bill of rights, sets forth a clear pubﬁc policy favoﬂng rep;)rting of abuse or .
neglect and protecting those who report it. Dolan, 1.53 Ohio App.3d 441, 2003-Ohio-3383, 794
N.E.2d 716, at ] 10. RC 3721.2_4 is another source.b R.C. 3721.13(A)(32), Ohio Adm. Code
3701-17-12, Ohio Adm. Code 3701-17-62, and fhe Department of Health’s ANM Investigation |
Guide are still other sources. Therefore, the jeopardy element should be analyzed using vthe |
multiple source standard set forth in Leininger. |

There can be no r'easériable dispute £hat Ohio’s publi.cv policy éncouraging reports to
protect Ohio’s nursing home residents is in jeopardy if there is no protgction for individuals who
make réports to persons or enﬁties other than the director of healvth.‘ The Ohio legislature and the
Department of Health have already spoken on how imﬁortant these reports are ‘to the protection
of Ohio’s nursing home residents. If a nurse’s or other employee’s livelihood can be threatened

for making such a report, those reports often will simply not be made, and Ohio’s nursing home
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residents will suffer. As discussed in the preceding section, this is the same type of “gap” this
Court agreed a public policy claim is meant to fill in Sutton:
| By its express terms, R.C. 4123.90 does not apply to Sutton or others who
experience retaliatory employment action after being injured but before they file,
" institute, or pursue a workers’ compensation claim. Consequently, a claim for
retaliatory discharge in those circumstances is not cognizable under the statute. It
is precisely this reason that Sutton’s statutory claim failed. Therefore, R.C.
4123.90 plainly does nothing to discourage the wrongful conduct that Sutton

alleges. Accordingly, we hold that R.C. 4123.90 does not provide adequate
remedies and thus the jeopardy element is satisfied. : ‘ .

Sutton, 129 Ohio St.3d 153, 2011-Ohio-2723, 950 N.E.2d 938 at § 27.

Here, if the Court determines that RC 3721.24 doés not apply to employees who, like
Hulsmeyer, maké reports of abuse or neglect to a resident’s ‘sponsor, then the statute does
nothing to discourége the wrongful conduct that Hulsmeyer alleges. The statute therefore does
not provide an adequaté remedy.

.There is éertainly no indication that the legislature intended, by enacting R.C. 3721.24,
to preempt common law remedies. ielinz'nger, 1‘15 Ohio St.3d 311, 2007-Ohio-4921, 875 N.E.
2d 36, at ] 24. 'Thérefore, the fact that R.C.3721.24 .does not protect individuals from 'retaliaﬁon
for reports other than to the director of health does not foreclose recognition of a tort for
wrongful diséharge in viglation of public policy. chorciingly, the jeopardy‘ element of
‘Hulsmeyer’s c;laim for wrongful discharge in violation of pubﬁc policy is satisfied.

As.this Court has repeatedly held, most recently in Sutton v. Tomco, where the legislature
has left a gap in a statute that jeopardizes a clear public policy of this state, it is the role of this
‘Court to fill that gap by providing a comﬁaon—law tort remedy to employees who otherwise
would not be protecfed. Most Ohioans would be shocked were they to learn that the law does
not protect Ohio’s strong public policy in favor of reporting abuse or neglect of nursing home

residents b'y>forbiddjng retaliation against employees who make such reports to sponsors,
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supervisors, law enforcement, and other appropriate entities. This Court should insure that the
| protection of employeés from retaliation is consistent with this ilhporfant public policy.
IV. CONCLUSION

R.C. 3721.24 unambiguously protects from retaliation employees and residents who
make reports of sﬁspecteci abuse or neglect to sponsors, supervisors, law enforcement, and other
appropriate entiti_és. To the extent that there is any ambiguity, reading R.C. 3721.24 togethér
with the rest of Chﬁpter 3721 and the relevant regulations sﬁbstahﬁatés this interpretation of the
section. |

If and to the extent that R.C. 3721.24 does not protect eﬁploYees and residents whov
report suspected abuse or neglect fo perSons other than the director of health, then Ohio’s clear
public policy in favor of reporting abuse or neglect of nursing home residents is jeopardized, and
the Court should recognize a common-law tort claim for wrongful discharge in violation of
public policy when an employee vor resident suffers retaliation er reporting suspected abuse or
neglect to a sponsbr, maﬁagement, law enforcement, or other appropriate entity.

Appellee/Cross-Appellant Paﬁcia Hulsmeyer therefore respectfully requests that the
Court affirm the decision of the First District Court of Appeélls.

Alternatively, if this Com‘t reverses that part of the First District’s opinion finding that
Hulsmeyer has a statutory claim for retaliation under R.C. 3721.24, then Apbellee/Cross—
Appellant respectfully requests this Court reverse that part ‘of the First Distrivct’s opinion finding

that she has no common-law claim for wrongful discharge in violation of public policy.
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8701-17-12 Notification and reporting of changes in health..., OH ADC 3701-17-12

OAC 3701-17-12
3701-17-12 Notification and reporting of changes in health status, illness, injury and death of a resident

Currentness .

The nursing home administrator or the administrator's designee shall: |

(A) Immediately inform the resident, consult with resident's physician or other licensed health professional acting within the
applicable scope of practice, or the medical director, if the attending physician or other licensed health professional acting
within the applicable scope of practice is not available, and notify the resident's sponsor or authorized representative, with the
resident's permission, and other proper authority, in accordance with state and local laws and regulations when there is:

(1) An accident involving the resident which results in injury énd has the potential for requiring physician intervention;

(2) A significant change in the resident's physical, mental, or psycho-social status such as a deterioration in health, mental,
or psycho-social status in either life-threatening conditions or clinical complications;

(3) A need to alter treatment significantly such as a need to discontinue an existing form of treatment due to adverse
consequences, or to commence a new form of treatment.

The potification shall include a description of the circumstances and cause, if known, of the illness, injury or death. A
notation of the change in health status and any intervention taken shall be documented in the medical record. If the resident
is a patient of a hospice care program, the notifications required by this paragraph shall be the responsibility of the hospice
care program unless otherwise indicated in the coordinated plan of care required under paragraph (H) of rule 3701-17-14
of the Administrative Code. - . ' ‘ :

(B) Report the death of a resident within twenty-four hours to the appropriate third-party payer; or, if the office is closed, as
soon thereafter as it is open. ' '

(C) Report any incident of fire, damage due to fire and any'incidence of illness, injury or death due to fire or smoke inhalation
of a resident within twenty-four hours to the office of the state fire marshal and to the director.

(D) Report the diseases required to be reported ﬁndér Chapter 3701-3 of the Administrative Code in the manner specified by
that chapter.

YestizeNest © 2014 Thomson Reuters. No ¢laim to original U.S. Government Works. , 1
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3701-17-12 Nf:tification and reporting of changes in health..., OH ADC 3701-17-12

Credits ] .
HISTORY: 2011-12 OMR pam. # 9 (A), eff. 4-1-12; 2005-06 OMR pam. #11 (RRD); 2001-02 OMR 668 (A), eff. 10-20-01;

- 1992-93 OMR 682 (A), eff. 12-21-92; prior HE-17-12. -
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~3701-17-62 Changes in residents’ health status; incidents;..., OH ADC 3701-1 7-62

0AC 3701-17-62
.3701-17-62 Changes in residents' health status; incidents; infection control

Currentness

~ (A)Intheevent of a significant adverse change in residents' health status, the residential care facility shall dé all of the following;:

. (1) Take immediate and proper steps to see that the resident receives necessary intervention including, if needed, medical
attention or transfer to an appropriate medical facility;

(2) Make a notation of the change in health status and any intérvention taken in the resident's record;
(3) Provide pertinent resident information to the person providing the intervention as soon as possible; and
(4) Notify the sponsor unless the resident refuses or requests otherwise.

(B) As used in this paragraph, “iﬁcident” means any accident or episode involving a resident, staff member, or other individual
in a residential care facility which presents a risk to the health, safcty, or well-being of a re51dent In the event of an incident,
the facility shall do both of the following: : ‘

(1) Take immediate and proper steps to see that the resident or residents involved receive necessary intervention including,
if needed, medical attention or transfer to an appropriate medical facility; and

(2) Investigate the incident and document the incident and the investigation. The facility shall maintain an incident log
separate from the resident record which shall be accessible to the director and shall contain the time, place, and date of
the occurrence; a general description of the incident; and the care provided or action taken. The facility shall maintain a
notation about the incident in the resident's record.

(C) Each residential care facility shall establish and implement appropriate written policies and procedures to control the
development and transmission of infections and diseases which, at minimum, shall provide for the following:

(1) Individuals working in the facility shall wash their hands vigorously for ten to fifteen seconds before beginning work
and upon completing work, before and after eating, after using the bathroom, after covén'ng their mouth when sneezing
and coughing, before and after providing personal care services or skilled nursing care, when there has been contact with
body substances, after contact with contaminated materials, before handling food, and at other appropriate times;

Yastizedert © 2014 Thomson Reuters. No claim 1o original U. S Government Works. 1
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3701-17-62 Changes in residents’ health status; incidents;..., OH ADC 3701-17-62

(2) If the residential care facility provides any laundering services, the facility shall keep clean and soiled linen separate.
Soiled laundry shall be handled as little as possible. Laundry that is wet or soiled with body substances shall be placed in
moisture-resistant bags which are secured or tied to prevent spillage. Laundry staff shall wear moisture-resistant gloves,
suitable for sorting and handling soiled laundry, and a moisture-resistant gown or sleeved plastic apron if soiling of staff

- members' clothing is likely. The facility shall use laundry cycles according to the washer and detergent manufacturers'
recommendations. Protective clothing shall be removed before handling clean laundry; '

(3) Individuals providing personal care services or skilled nursing care that may result in exposure to body substances,
shall wear disposable vinyl or latex gloves as a protective barrier and shall remove and dispose of the used gloves and
wash hands before contact with another resident. If exposed to body substances, the individual who has been exposed
shall wash his or her hands and other exposed skin surfaces immediately and thoroughly with soap and water. The facility
shall provide fdlldw-up consistent with the guidelines issued by the U.S. centers for disease control and prevention for the
prevention of transmission of human immunodefiency virus and hepatitis B virus to health-care and public-safety workers
in effect at the time. Individuals providing personal care services or skilled nursing care shall wash their hands before and
after providing the services or care even if they used gloves; ‘

(4) Place disposable articles, other than sharp items, contaminated with body substances in a container impervious: to
moisture and manage them in a fashion consistent with Chapter 3734. of the Revised Code. Reusable items contaminated
with body substances shall be bagged, then sent for decontamination;

(5) Wear a moisture-resistant gown or other appropriate protective clothing if soiling of clothing with body substances
is likely; _ : '

(6) Wear a mask and protective eye wear if splashing of body substances is likely or if a procedure that may create an
aerosol is being performed; .

(7) Ensure that all hypodermic needles, syringes, lancets, razor blades and similar sharp wastes are disposed of by placing
them in rigid, tightly closed puncture-resistant containers before they are transported off the premises of the facility, in
a manner consistent with Chapter 3734. of the Revised Code. The residential care facility shall provide instructions to
residents who use sharps on the proper techniques for disposing of them. ‘

‘Forthe purposeé of this paragraph, “body substance” means blood., semen, vaginal secretions, feces, uriné , wound drainage,
emesis, and any other body fluids that have visible blood in them.

Credits
HISTORY: 2012-13 OMR pam. # 6 (A), eff. 1-1-13; 2011-12 OMR pam. # 4 (RRD); 2006-07 OMR pam. #5 (RRD); 2001-02
OMR 1028 (A), eff. 12-1-01; 1996-97 OMR 359 (A), e‘ffT 9-29-96; 1992-93 OMR 698 (E), eff. 12-21-92.

RC 119.032 rule review date(s)£ 9-15-17; 10-1-16; 9-25-12; 11-1-11; 10-11-11; 12-1-06; 11-6-06; 8-31-01

Rules are complete and appendices are current through May 11,2014
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3721.10 Definitions, OH ST § 3721.10

Chapte 3721 Rest Homes and Nursmg Homes (Refs & Annos)
 Patients' Rights

R.C. § 3721.10
3721.10 Definitions

Effective: September 29, 2013
Currentness_

- As used in sections 3721.10 to 3721.18 of the Revised Code:
(A) “Home” means all of the following:
(1) A home as defined in section 3721.01 of the Revised Code;

(2) Any facility or part of a facility not defined as a home under section 3721.01 of the Revised Code that is a skilled nursing
facility or nursing facility, both as defined in section 5165.01 of the Revised Code;

(3) A county home or district home operated pursuant to Chapter 5155. of the Revised Code.
(B) “Resident” means a resident or a paﬁeht of a home.
(C) “Administrator” means all of the followiilg:

(1) With respect to a home as defined in section 3721.01 of the Revised Code, a nursing home administrator as defined in
section 4751.01 of the Revised Code; ' '

(2) With respect to a facility or part of a facility not defined as a home in section 3721.01 of the Revised Code that is authorized
to provide skilled nursing facility or nursing facility services, the administrator of the facility or part of a facility;

(3) With respect to a county home or district home, the superintendent appointed under Chapter 5155. of the Revised Code.

(D) “Sponsor” means an adult relatlve friend, or guardian of a resident who has an interest or respon51b1hty in the resident's

welfare.

(E) “Residents' rights advocate” means:

Wsstizadext © 2014 Thomson Reuters. No claim to original U.S. Government Works. 1
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3721.10 Definitions, OH 8T § 372110

(1) An employee or representative of any state or local govefnment entity that has a responsibility regarding residents and that
has registered with the department of health under division (B) of section 3701.07 of the Revised Code;

(2) An employee or representative of any private nonprofit corporation or association that qualifies for tax-exempt status under
section 501(a) of the “Internal Revenue Code of 1986, 100 Stat. 2085, 26 U.S .C.A. 1, as’amended, and that has registeréd
with the department of health under division (B) of section 3701.07 of the Revised Code and whose purposes include educating
and counseling residents, assisting residents in resolving problems and complaints concerning their care and treatment, and -
assisting them in securing adequate services to meet their needs;

(3) A member of the generai assembly.

(F) “Physical restraint” méans, but is not limited to, any article, device, or garment that interferes with the free movement of
the resident and that the resident is unable to remove easily, a geriatric chair, or a locked room door.

(G) “Chemical restraint” means any medication béaring the American hospital formulary service therapeutic class 4:00, -
28:16:08, 28:24:08, or 28:24:92 that alters the functioning of the central nervous system in a manner that limits physical
and cognitive functioning to the degree that the resident cannot attain the resident's highest practicable physical, mental, and
psychosocial well-being. ' ‘ :

() “Anéillary service” means, but is not limited to, podiatry, dental, hearing, vision, physical therapy, occupational therapy,
speech therapy, and psychological and social services. '

o “Faéility” means a faéility, or part of a facility, certified as a nursing facility or skilled nursing facility, both as defined in
section 5165.01 of the Revised Code. “Facility” does not include an intermediate care facility for individuals with intellectual
disabilities, as defined in section 5124.01 of the Revised Code. '

CREDIT(S) | |
(2013 H 59, eff. 9-20-13; 2001 H 94, eff. 9-5-01; 1990 H 822, eff. 12-13-90; 1978 H 600)

- Notes of Decisions (12)

R.C. §3721.10,0H ST § 3721.10
Current through Files 1 to 113 and Statewide Issue 1 of the 130th GA (2013-2014).
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3721.11 Rules, OH ST § 3721.11

R.C. § g721.11
3721.11 Rules
Currentness

(A) The dlrector of the department of health shall adopt rules under Chapter 119. of the Revised Code to govern procedures for
the nnplementatlon of sections 3721.10 to 3721. 17 of the Revised Code.

®) The director may adopt, amend, and repeal substantive rules under Chapter 119. of the Revised Code defining with
reasonable specificity acts that violate division (A) of section 3721.13 of the Revised Code.

CREDIT(S)
(1978 H 600, eff. 1-9-79)

R.C.§3721.11,0H ST § 3721.11
Current through Files 1 to 113 and Statew1de Issue 1 of the 130th GA (2013-2014).

End of Document © 2014 Thomson Reuters. No claim to original U.S. Government Works.
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3721.12 Duties of administrator of home, OH ST § 3721.12 .

R.C.§ 372112

3721.12 Duties of administrator of home

Effective: September 29, 2013
Currentness

" (A) The administrator of a home shall:

(1) With the advice of residents, their sponsors, or both, establish and review at least annually, written policies regarding the
applicability and implementation of residents’ rights inder sections 3721.10 to 3721.17 of the Revised Code, the responsibilities
of residents regarding the rights, and the home's grievance procedure established under division (A)(2) of this section. The -
administrator is responsible for the development of, and adherence to, procedures implementing the policies. ‘

(2) Establish a grievance committee for review of complaints by residents, The grievance committee shall be comprised of
the home's staff and residents, sponsors, or outside representatives in a ratio of not more than one staff member to every two
residents, sponsors, or outside ;epfesentatives.

(3) Furnish to each resident and sponsor prior to or at the time of admission, and to each member of the home's staff, at least

one of each of the following:

(a) A copy of the rights established uﬁder sections 3’}21 10to 3721 .17 of the Revised Code;

(b) A written explanaﬁon of the provisioné of ‘sec’tion.s 3721 .16 to 3721.162 of the Révisgd Code;
{c) A copy of the home's policies and progedures established under this section;

(d) A copy of the home's rules;

(é) A copy of the addresses and telephone nuﬁnbérs of the board of health of the health district of the county in which the home
is located, the county department of job and family services of the county in which the home is located, the state departments of
health and medicaid, the state and local offices of the department of aging, and any Ohio nursing home ombudsman program.

(B) Written acknowledgment of the receipt of copies of the materials listed in this section shall be made part of the resident's
record and the staff member's personnel record.

Viostawiext © 2014 Thomson Reuters. No claim 1o original U.S8. Government Works. 1
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8721.12 Duiles of admihﬁ‘straier of home, OH 8T § 372112

(C) The administrator shall post all of the following prominently within the home:
(1) A copy of the rights of residents as listed in division (A) of section 3721.13 of the Revised Code;
(2) A copy of the home's rules and its policies and procedures regarding the rights and responsibilities of residents;

(3) A notice that a copy of this chapter, rules of the dépa.rmlent of health applicable to the horhe, and federal regulations adopted
under the medicare and medicaid programs, and the materials required to be available in the home under section 3721.021 of
the Revised Code, are available for inspectiorj in the home at reasonable hours;

DA list of residents' rights advocates;
(5) A notice that the following are available in a place readily accessible to residents:

(a) If the home is licensed under section 3721.02 of the Rev1sed Code, a copy of the most recent hcensure inspection report
prepa:ed for the home under that section; :

(b) If the home is a facility, a copy of the most recent statement of deficiencies issued to the home under sectlon 5165.68 of
the Revised Code.

(D) The administrator of a home may, with the advice of residents, their sponsors, or both, establish written policies regarding
the applicability and administration of any additional residents’ rights beyond those set forth in sections 3721.10 to 3721.17
of the Revised Code, and the responsibilities of residents regarding the rights. Policies established under this division shall be
reviewed, and procedures developed and adhered to as in division (A)(1) of this section.

* CREDIT(S)
(2013 H 59, eff. 9-29-13; 2001 H 94, eff. 9-5-01; 1999 H 471, eff. 7-1-00; 1993 H 152, eff. 7-1-93; 1990 H 822; 1986 H

- 428; 1984 H 660; 1978 H 600)

Notes of Decisions (1)

R.C.§3721.12,CH ST § 3721.12 _
Current through Files 1 to 113 and Statewide Issue 1 of the 130th GA (2013-2014).

End of Document © 2014 Thomson Reuters. No claim to original U.S. Government Works.
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8721.13 Rights of residents of a home; sponsor; transfer or..., OH ST § 3721.13

Baldwm s Ohio Revised Code Annotated
: T1t1e XXXVII Health-—Safety--Mo'_' A

Chapter 37: és'b Homes and Nursm<T
. Patients' Rights .- o

R.C. § 3721.13
3721.13 Rights of residents of a home; sponsor; transfer or discharge; attempted waiver void

Effective: September 29, 2013
Currentness

(A) The rights of residents of a home shall include, but are not limited to, the following:

(1) The right to a safe and clean living environment pursuant to the medicare and medicaid programs and applicable state laws
and rules adopted by the director of health; ‘

(2) The right to be free from physical, verbal mental, and emotional abuse and to be treated at all tlmes with courtesy, respect,
and full recognition of dignity and individuality;

(3) Upon admission and thereafter, the right to adequate and appropriate medical treatment and nursing care and to other
ancillary services that comprise necessary and appropriate care consistent with the program for which the resident contracted.
This care shall be provided without regard to considerations such as race, color, religion, national origin, age, or source of

payment for care.
(4) The right to have all reasonable requests and inquiries responded to promptly;
(5) The right to have clothes and bed sheets changed as the need arises, to ensure the resident's comfort or sanitation;

(6) The right to obtain from the home, upon request, the name and any specialty of any physician or other person responsible
for the resident's care or for the coordination of care; :

(7) The right, upon request, to be assigned, within the capacity of the home to make the assignment, to the staff physician of
the resident's choice, and the right, in accordance with the rules and written policies and procedures of the home, to select as
the attending physician a physician who is not on the staff of the home. If the cost of a physician's services is to be met under
a federally supported program, the physician shall meet the federal laws and regulations governing such services.

(8) The right to participate in decisions that affect the resident's life, including the right to communicate with the physician
and employees of the home in planning the resident's treatment or care and to obtain from the attending physician complete
and current information concerning medical condition, prognosis, and treatment plan, in terms the resident can reasonably
be expected to understand; the right of access to all information in the resident's medical record; and the right to give or
withhold informed consent for treatment after the consequences of that choice have been carefully explained. When the attending

Yzstizeest © 2014 Thomson Reuters. No claim to original U.S. Government Works. 1
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3721.13 Rights of residents ofa home; sponsor; fcransfer'or..., OH ST § 3721.13

physician finds that it is not medically advisable to give the information to the resident, the information shall be made available
to the resident's sponsor on the resident's behalf, if the sponsor has a legal interest or is authorized by the resident to receive the
information. The home is not liable for a violation of this division if the violation is found to be the result of an act or omission
on the part of a physician selected by the resident who is not otherwise affiliated with the home.

(9) The right to withhold payment for physician visitation if the physician did not visit the resident;

(10) The right to confidential treatment of personal and medical records, and the right to approve or refuse the release of these
records to any individual outside the home, except in case of transfer to another home, hospital, or health care system, as required
by law or rule, or as required by a third-party payment contract;

(11) The right to privacy during medical examination or treatment and in the care of personal or bodily needs;
(12) The right to refuse, without jeopardizing access to appropriate medical care, to serve as a medical research subject;

(13) The right to be free from physical or chemical restraints or prolonged isolation except to the minimum extent necessary
to protect the resident from injury to self, others, or to property and except as authorized in writing by the attending physician
for a specified and limited period of time and documented in the resident's medical record. Prior to authorizing the use of a
physical or chemical restraint on any res1dent the attending physician shall make a personal examination of the resident and
an individualized determination of the need to use the restraint on that resident.

Physical or chemical restraints or isolation may be used in an emergency situation without authorization of the attending
physician only to protect the resident from injury to self or others. Use of the physical or chemical restraints or isolation shall not
be continued for more than twelve hours after the onset of the emergency without personal examination and authorization by the
attending physician. The attendin g physician or a staff physician may authorize continued use of physical or chemical restraints
for a period not to exceed thirty days, and at the end of this period and any subsequent period may extend the authorization for
an additional period of not more than thirty days. The use of physical or chemical restraints shall not be continued without a
personal examination of the resident and the written authorization of the atteudmg physician stating the reasons for continuing
the restraint.

If physical or chemical restraints are used under this division, the home shall ensure that the restrained resident receives a proper
diet. In no event shall physical or chemical restraints or isolation be used for punishment, incentive, or convenience.

(14) The right to the pharmacist of the resident's choice and the right to receive pharmaceutical supplies and services at
reasonable prices not exceeding applicable and normally accepted prices for comparably packaged pharmaceutical supplies
and services within the community;

(15) The right to exercise all civil rights, unless the resident has been adjudicated incompetent pursuant to Chapter 2111. of the
Revised Code and has not been restored to legal capacity, as well as the right to the cooperation of the home's administrator
in making arrangements for the exercise of the right to vote;

=stlaeNext © 2014 Thomson Reuters. No claim to original U.S. Government Works. 2
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8721.13 Rights of residents of a home; sponsor; transfer or..., ‘OH ST § 3721.13

(16) The right of access to opportunities that enable the resident, at the resident's own expense or at the expense of a third-
o party payer, to achieve the resident's fullest potential, including educational, vocational, social, recreational, and habilitation
programs; )

(17) The right to consume a reasonable amount of alcoholic beverages at the resident's own expense, unless not medically
advisable as documented in the resident's medical record by the attending physician or unless contradictory to written admission

policies;

(18) The right to use tobacco at the resident's own expense under the home's safety rules and under applicable laws and rules
of the state, unless not medically advisable as documented in the resident's medical record by the attending physician or unless
contradictory to written admission policies; )

(19) The right to retire and rise in accordance with the resident's reasonable requests, if the resident does not disturb others or the
posted meal schedules and upon the home's request remains in a supervised area, unless not medically advisable as documented
by the attending physician; '

(20) The right to observe religious obligations and participate in religious activities; the right to maintain individual and cultural
identity; and the right to meet with and participate in activities of social and community groups at the resident's or the group's
initiative;

(21) The right upon reasonable request to private and unrestricted communications with the resident's family, social worker,
and any other person, unless not medically advisable as documented in the resident's medical record by the attending physician,
except that communications with public officials or with the resident's attorney or physician shall not be restricted. Private and
unrestricted communications shall include, but are not limited to, the right to:

(2) Receive, send, and mail sealed, unopened correspondence;
(b) Reasonable access to a telephone for private communications;
(c) Private visits at any reasonable hour.

(22) The right to assured privacy for visits by the spouse, or if both are residents of the same home, the right to share a room
within the capacity of the home, unless not medically advisable as documented in the resident's medical record by the attending
physician;

" (23) The right upon reasonable request to have room doors closed and to have them not opened without knocking, except in
the case of an emergency or unless not medically advisable as documented in the resident's medical record by the attending

physician;

NestlawhNes! © 2014 Thomson Reuters. No claim to original U.S. Government Works. 3
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8721.13 Rights of residents of a home; sponsor; transfer or..., OH ST § 3721.13

(24) The right to retain and use personal clothing and a reasonable amount of possessions, in a reasonably secure manuer, unless
to do so would infringe on the rights of other residents or would not be medically advisable as documented in the resident's
medical record by the attending physician;

(25) The right to be fully informed, prior to or at the time of admission and during the resident's stay, in writing, of the basic
‘rate charged by the home, of services available in the home, and of any additional charges related to such services, including
~ charges for services not covered under the medicare or medicaid program. The basic rate shall not be changed unless thirty
days' notice is given to the resident or, if the resident is unable to understand this information, to the resident's SpORnSor.

(26) The right of the resident and person paying for the care to examine and receive a bill at least monthly for the resident's
care from the home that itemizes charges not included in the basic rates;

(27)(a) The right to be free from financial exploitation;

(b) The right to manage the resident's own personal financial affairs, or, if the resident has delegated this responsibility in
writing to the home, to receive upon written request at least a quarterly accounting statement of financial transactions made on
the resident's behalf. The statement shall include:

(i) A complete record of all funds, personal property, or possessions of a resident from any source whatsoever, that have been
deposited for safekeeping with the home for use by the resident or the resident's sponsor;

(ii) ‘A listing of all deposits and withdrawals transacted, which shall be substantiated by receipts which shall be available for
inspection and copying by the resident or sponsor. ' '

(28) The right of the resident to be allowed unrestricted access to the resident's property on deposit at reasonable hours, unless
requests for access to property on deposit are so persistent, continuous, and unreasonable that they constitute a nuisance;

(29) The right to receive reasonable notice before the resident's room or roommate is changed, including an explanation of the

reason for either change.

(30) The right not to be transferred or dischmged from the home uniess the transfer is necesséry because of one of the following:
(a) The welfare and needs of the resident cannot be met in the home.

®) ’Ihe resident's health has improved sufficiently so that the resident no longer needs the services prqvided by thé_ home.
(c) The safety of individuals in the home 'is endangered.

(d) The health of individuals in the home would otherwise be endangered.

YesilaaNEt © 2014 Thomson Reuters. No claim to original U.S. Government Works. 4
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3721.13 Rights of residents of a home; sponsor; transfer or...; OH ‘ST § 3721.13

(e) The resident has failed, after reasonable and appropriate notice, to pay or to have the medicare or medicaid program pay on
the resident's behalf, for the care provided by the home. A resident shall not be considered to have failed to have the resident's
care paid for if the resident has applied for medicaid, unless both of the following are the case:

(i) The resident's appﬁcaﬁon, or a substantially similar previous application, has been denied.
(i1) If the resident appeéled the denial, the denial was upheld.

(f) The home's license has been revoked, the home is being closed pursuant to section 3721 08, sections 5165.60 to 5165.89,
or section 5155.31 of the Revised Code, or the home otherwise ceases to operate.

(g) The resident is a recipient of medicaid, and the homie's participation in the medicaid program is involuntarily terminated
or denied.

(h) -The resident is a beneficiary under the medicare program, and the home's participation in the medicare program is
involuntarily terminated or denied.

(31) The right to voice grievances and recommend changes in policies and services to the home's staff, to employees of the
department of health, or to other persons not associated with the operation of thg: home, of the resident's choice, free from
restraint, interference, coercion, discrimination, or reprisal. This right includes access to a residents’ rights advocate, and the
right to be a member of to be active in, and to associate with persons who are active in organizations of relatives and fnends
of nursing home res1dents and other organizations engaged in assisting residents.

(32) The right to have any significant change in the resident's health status reported to the resident's sponsor. As soon as such
a change is known to the home's staff, the home shall make a reasonable effort to notify the sponsor within twelve hours. -

(B) A sponsor may act on a resident's behalf to assure that the home does not deny the residents' rights under sections 3721. 10
to 3721.17 of the Rev1sed Code. : :
(C) Any attempted waiver of the rights listed in division (A) of this section is void.

CREDIT(S)
(2013 H 59, eff. 9-29-13; 2012 H 487, eff. 9-10-12; 2001 H 94, eff. 9-5-01; 1990 H 822, eff. 12-13-90; 1978 H 600)

Notes of Decisions (42)

R.C.§3721.13,0H ST §3721.13
Current through Files 1 to 113 and Statewide Issue 1 of the 130th GA (2013-2014).

End of Document © 2014 Thomson Reuters. No claim to original U.S. Govermment Works.
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3721.14 Additional provisions for impiementatioh of rights, OH ST § 3721.14

ipter 3721. Res
 Patients Rights

R.C.§3721.14
3721.14 Additional provisions for implementation of rights

Effective: September 29, 2013
Currentness

To assist in the implenientation of the rights granted in division (A} of section 3721.13 of the Revised Code, each home shall
provide:

(A) Appropriate staff training to implement each resident's rights under division (A) of section 3721.13 of the Revised Code,
including, but not limited to, explaining: .

(1) The resident's rights and the staff's responsibility in the implementation of the righté;
(2) The staff's obligation to provide all residents who have similar needs with comparable service.
(B) Arrangements for a resident's needed ancillary services;

(C) Protected areas outside the home for residents to enjoy outdoor activity, within the capacity of the facility, consistent with
applicable laws and rules; :

(D) Adequate indoor space, which need not be dedicated to that purpose, for families of residents to meet privately with families -
of other residents; : ,

(BE) Access to the following persons to enter the home during reasonable hours, except where such access would interfere with
resident care or the privacy of residents:

(1) Employees of the department of health, department of mental health and addiction services, department of develoi)mental
disabilities, department of aging, department of job and family services, and county departments of job and family services;

(2) Prospective residents and their'sponsors;

(3) A resident's sponsors;

WastizwMNexd © 2014 Thomson Reuters. No claim to original U.S. Government Works. 1
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3721;14 Additional provisions for implementation of rights, OH ST § 3721.14

(4) Residents' rights advocates;
(5) A resident's attorney;

(6) A minister, priest, rabbi, or other person ministering to a resident's reﬁgious needs.

(F) In writing, a description of the home's grievance procedures.

CREDIT(S)
(2013 H 59, eff. 9-29-13; 2009 S 79, eff. 10-6-09; 1999 H 471, eff, 7-1-00; 1990 H 822, eff. 12-13-90; 1986 H 428; 1984

H 660; 1978 H 600)

Notes of Decisions (6)

R C.§3721.14, OH ST § 3721.14
.Current through Files 1 to 113 and Statewide Issue 1 of the 130th GA (2013- 2014)

End of Document © 2014 Thomson Reuters. No claim to original U.S. Government Works.
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3721.15 Authority for home to manage resident's financial affairs;..., OH ST § 3721.15

Chapt‘er3'v72v1 Rest Homes and Nursing Homeés (Refs & Annos)
Patients!, nghts

R.C. § 372115
3721.15 Authority for home to manage resident's financial affairs; accounting

Effective: September 29,2013 -
Currentness

(A) Authorization from a resident or a sponsor with a power of attorney for a home to manage the resident's financial affairs
shall be in writing and shall be attested to by a witness who is not connected in any manner whatsoever with the home or its
administrator. The home shall maintain accounts pursuant to division (A)(27) of section 3721.13 of the Revised Code. Upon
the resident's transfer, discharge, or death, the account shall be closed and a final accounting made. All remaining funds shall
be returned to the resident or resident's sponsor, except in the case of death, when all remaining funds shall be transferred or
used in accordance with section 5 162 22 of the Revised Code.

(B) A home that manages a resident's financial affairs shall deposit the resident's funds in excess of one thousand dollars,
and may deposit the resident's funds that are one thousand dollars or less, in an interest-bearing account separate from any of
the home's operating accounts. Interest earned on the resident's funds shall be credited to the resident's account. A resident's
funds that are one thousand dollars or less and have not been dep051ted in an interest-bearing account may be depos1ted ina
noninterest-bearing account or petty cash fund.

(C) Each resident whose financial affairs are managed by a home shall be promptly notified by the home when the total of the
amount of funds in the resident's accounts and the petty cash fund plus other nonexempt resources reaches two hundred dollars
less than the maximum amount permitted a recipient of medicaid. The notice shall include an explanation of the potential effect
on the resident's eligibility for medicaid if the amount in the resident's acconnts and the petty cash fund, plus the value of other
nonexempt resources, exceeds the maximum assets a medicaid recipient may retain.

(D) Each home that mﬁnages the financial affairs of residents shall purchase a surety bond or otherwise provide assurance
satisfactory to the director of health, or, in the case of a home that participates in the medicaid program, to the medicaid director,
to assure the security of all residents' funds managed by the home.

CREDIT(S)
(2013 H 59, eff. 9-29-13; 2005H66 eff. 6-30-05; 2001 H 94, eff. 9-5-01; 1999 H 471, eff. 7-1-00; 1995 H 167, eff. 11-15-95;
1995 H 117, eff. 9-29-95; 1990 H 822, eff. 12-13-90; 1978 H 600)

R.C. §3721.15,0H ST § 3721.15 .
Current through Files 1 to 113 and Statewide Issue 1 of the 130th GA (2013—2014)’.

End of Document . . © 2014 Thomson Reuters. No claim to original U.S. Government Wotks.
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3721.16 Notice of proposed transfer or discharge; challenge, OH ST § 3721.16

Rest Homes and Nur

sing Homes (Refs & Annos)

R.C. § 3721.16
3721.16 Notice of proposed transfer or discharge; challenge

Effective: September 29, 2013
Currentness

For each resident of a home, notice of a proposed transfer or discharge shall be in accordance with this section.

(AX(1) The administrator of a home shall notify a resident in writing, and the resident's sponsor in writing by certified mail,
return receipt requested, in advance of any proposed transfer or discharge from the home. The administrator shall send a copy of
the notice to the state depart:meﬁt of health. The notice shall be provided at least thirty days in advance of the proposed transfer
or discharge, unless any of the following applies:

(a)' The resident's health has improved sufficiently to allow a more immediate discharge or transfer to a less skilled level of care;
(b) The resident has resided in the home less than thirty days;

(c) An elﬁergency arises in which the safety of individualé in Fhe home is endangered;

(d An emerggncy arises in which the health of individualé in the home would otherwise be endangered;

(e) An emergency arises in which the resident's urgent medical needs necessitate a more immediate transfer or discharge.

In any‘of the circumstances described in divisions (A)(1)(a) to (e) of this section, the notice shall be provided as many days in
advance of the proposed transfer or discharge as is practicable.

(2) The noticé required under division (A)(1) of this section shall include all of the following:
(a) The reasons for the proposed transfer or discharge;
(b) The proposed date the resident is to be transferred or discharged;

(c) Subject to division (A)(3) of this section, a proposed location to which the resident may relocate and a notice that the resident
and resident's sponsor may choose another location to which the resident will relocate;

VibstiawNestr © 2014 Thomson Reuters. No claim to original U.S. Government Works. 9
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3721.16 Notice of proposed transfer or discharge; challenge, OH ST § 3721.16

(d) Notice of the right of the resident and the resident's sponsor to an impartial hearing at the home on the proposed transfer
or discharge, and of the manner in which and the time within which the resident or sponsor may request a hearing pursuant
to section 3721.161 of the Revised Code;

(e) A statement that the resident will not be transferred or discharged before the date specified in the notice unless the home and
the resident or, if the resident is not competent to make a decision, the home and the resident's sponsor, agree to an earlier date;

(f) The address of the legal services office of the department of health;

() The name, address, and telephone number of a representative of the state long-term care ombudsman program and, if the
resident or patient has a developmental disability or mental illness, the name, address, and telephone number of the Ohio

protection and advocacy system.

(3) The proposed location to which a resident may relocate as specified pursuant to division (A)(2)(c) of this section in the
proposed transfer or discharge notice shall be capable of meeting the resident's health-care and safety needs. The proposed
location for relocation need not have accepted the resident at the time the notice is issued to the resident and resident's sponsor.

(B) No home shall transfer or discharge a resident before the date specified in the notice required by division (A) of this section
unless the home and the re51dent or, if the resment is not competent to make a decision, the home and the resident's sponsor,

agree to an earlier date.

(C) Transfer or discharge actions shall be documented in the resident's medical record by the home if there is a medical basis

for the action.

(D) A resident or resident's sponsor may challenge a transfer or discharge by requesting an impartial hearing pursuant to section
3721.161 of the Revised Code, unless the transfer or discharge is required because of one of the following reasons:

(1) The home's license has been revoked under this chapter;
(2) The home is being closed pursuant to section 3721.08, sections 5165.60 to 5165.89, or section 5155.31 of the Revised Code;

(3) The resident is a recipient of medicaid and the home s participation in the medicaid program has been involuntarily terminated
or denied by the federal government

(4) The resident is a beneficiary under the medicare program and the home s certification under the medicare program has been
mvoluntanly terminated or denied by the federal government.

(E) If a resident is transferred or discharged puréuant to this section, the home from which the resident is being transferred or
discharged shall provide the resident with adequate. preparation prior to the transfer or discharge to ensure a safe and orderly

YisstlawNest © 2014 Thomson Reuters. No claim to original U.S. Government Works.: 2
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3721.16 Notice of proposed transier or dischérge; challenge, OH ST § 3721.16

transfer or discharge from the home, and the home or alternative setting to which the resident is to be transferred or discharged
shall have accepted the resident for transfer or discharge.

(F) At the time of a transfer or discharge of a resident who is a recipient of medicaid from a hometo a hospital or for therapeutic
leave, the home shall provide notice in writing to the resident and in writing by certified mail, return receipt requested, to
the resident's sponsor, specifying the number of days, if any, during which the resident will be permitted under the medicaid
program to return and resume residence in the home and specifying the medicaid program's coverage of the days during which
the resident is absent from the home. An individual who is absent from a home for more than the number of days specified
in the notice and continues to require the services provided by the facility shall be given priority for the first available bed in

a seml-pnvate T 00111

CREDIT(S)
(2013 H 59, eff. 9-29-13; 2011 H 153 § 120.20, eff. 10-1- 12 2011 H 153, § 101.01, eff. 9-29-11; 2001 H 94, eff. 9 5-01;

1990 H 822, eff. 12-13- 90; 1978 H 600)

R.C. §3721.16,0H ST §.3721.16 _
Current through Files 1 to 113 and Statewide Issue 1 of the 130th GA (2013-2014).

End of Document © 2014 Thomson Reuters. No claim to original U.S. Government Works.
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3721.161 Notice of proposed transfer or dischérge; hearing, OH ST § 3721.161

~“Baldwin's Ohio Revise

C pter 3721, Rest Homes and Nursing

Homes (Refs & Annos)
- Patients' nghts :

R.C. § 3721.161
3721.161 Notice of proposed transfer or discharge; hearing

Currentness

(A) Not later than thirty days after the date a resident or the resident's sponsor receives notice of a pfoposed transfer or discharge,
whichever is later, the resident or resident's sponsor may challenge the proposed transfer or discharge by submitting a written
request for a hearing to the state department of health. On receiving the request, the department shall conduct a hearing in
accordance with section 3721.162 of the Revised Code to determine whether the proposed transfer or d1scharge complies with
division (A)(30) of section 3721.13 of the Revised Code.

(B) Except in the circumstances described in divisions (A)(1)(a) to (e) of section 3721.16 of the Revised Code, if a resident or
resident's sponsor submits a written hearing request not later than ten days after the resident or the resident's sponsor received
notice of the proposed transfer or discharge, whichever is later, the home shall not transfer or discharge the resident unless the
department determines after the hearing that the transfer or discharge complies with division (A)(30) of section 3721.13 of the
Revised Code or the department's determination to the contrary is reversed on appeal. ‘

(C) If a resident or resident's sponsor does not request a hearing pursuant to division (A) of this section, the home may transfer
or discharge the resident on the date specified in the notice required by division (A) of section 3721.16 of the Revised Code or
thereafter, unless the home and the resident or, if the resident is not competent to make a decision, the home and the resident's

sponsor, agree to an earlier date.

(D) If the resident or resident's sponsor requests a hearing in writing pursuant to division (A) of this section and the home
transfers or discharges the resident before the department issues a hearing decision, the home shall readmit the resident in the
first available bed if the department determines after the hearing that the transfer or discharge does not comply with division
(A)(30) of section 3721.13 of the Revised Code or the department's determination to the contrary is reversed on appeal.

CREDIT(S)
(2001 H 94, eff. 9-5-01)

R.C.§3721.161, OH ST § 3721.161
Current through Files 1 to 113 and Statewide Issue 1 of the 130th GA (2013 -2014).
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3721.162 Hearings, OH ST § 3721.162

: '-'§_Baldwi,ri"s"OlgiiovRéViSed.Cdde'AHﬁOtated

R.C. § 3721.162
3721.162 Hearings

Curreniness

(A) On receiving a request pursuant to section 3721.161 of the Revised Code, the department of health shall conduct hearings
under this section in accordance with 42 C FR.431, subpart E, to determine whether the proposed transfer or discharge complies
with division (A)(30) of section 3721.13 of the Revised Code.

(B) The department shall employ or contract with an attorney to serve as hearing officer. The hearing officer shall conduct a
hearing in the home not later than ten days after the date the department receives a request pursuant to section 3721.161 of the
Revised Code, unless the resident and the home or, if the resident is not competent to make a decision, the resident's sponsor
and the home, agree otherwise. The hearing shall be recorded on audiotape, but neither the recording nor a transcript of the
recording shall be part of the official record of the hearing. A hearmg conducted under this section is not subject to section
121.22 of the Revised Code.

(C) Unless the parties otherwise agree, the hearing officer shall issue a decision within five days of the date the hearing
concludes. In all cases, a decision shall be issued not later than thirty days after the department receives a request pursuant to
section 3721.161 of the Revised Code. The hearing officer's decision shall be served on the resident or resident's sponsor and
the home by certified mail. The hearing officer's decision shall be considered the final decision of the department.

(D) A resident, resident's sponsor, or home may appéal the decision of the department to the court of common pleas pursuant
to section 119.12 of the Revised Code. The appeal shall be governed by section 119.12 of the Revised Code, except for all
of the following: ‘

(1) The resident, resident's sponsor, or home shall file the appeal in the court of common pleas of the county in which the
home is located.

(2) The resident or resident's sponsor may apply to the court for designation as an indigent and, if the court grants the application,
the resident or resident's sponsor shall not be required to furnish the costs of the appeal.

(3) The appeal shall be filed with the department and the court within thirty days after the hearing officer's decision is served.
The appealing party shall serve the opposing party a copy of the notice of appeal by hand-delivery or certified mail, return
receipt requested. If the home is the appea]mg party, it shall prov1de a copy of the notice of appeal to both the res1dent and
the resident's sponsor or attorney, if known.
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3721.162 Hearings, OH ST § 3721.162

(4) The department shall not file a transcript of the hearing with the court unless the court orders it to do so. The court shall -
issue such an order only if it finds that the parties are unable to stipulate to the facts of the case and that the transcript is essential
to the determination of the appeal. If the court orders the department to file the transcript, the department shall do so not later
than thirty days after the day the court issues the order.

(E) The court shall not require an appellant to pay a bond as a condition of issuing a stay pending its decision.

(F) The resident, resident's sponsor, home, or department may commence a civil action in the court of common pleas of the
county in which the home is located to enforce the decision of the department or the court. If the court finds that the resident or
home has not complied with the decision, it shall enjoin the violation and order other appropriate relief, including attorney's fees.

CREDIT(S)
(2001 H 94, eff. 9-5-01)

Notes of Decisions (1)

R.C. § 3721.162, OH ST § 3721.162
Current through Files 1 to 113 and Statewide Issue 1 of the 130th GA (2013-2014).
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Robert A, Klingler (003 1603)
ATTORNEY FOR PLAINTIFF

COURT OF COMMON PLEAS
HAMILTON COUNTY, OHIO

PATRICIA HULSMEYER ' : Casc No.
1908 Brixton Court : :
Loveland, OH 45140 : Judge

PLAINTIFF,
V Ve

HOSPICE OF SOUTHWEST OHIO, INC.
7625 Camargo Road
- Madiera, OH 45243

SERVE: Michael Doddy

7625 Camargo Road : :

Madiera, OH 45243 - COMPLAINT WITH JURY
DEMAND ENDORSED HEREON

AND

JOSEPH KIL.LIAN
7625 Camargo Road
Madiera, OH 45243
AND

BROOKDALE SENIOR LIVING, INC.
d/b/a BROOKDALE PLACE AT
KENWOOD

9050 Montgomery Road

Cincinnati, OH 45242

SERVE: CT Corporation System
1300 East Ninth Street
Cleveland, OH 44114

DEFENDANTS.

For her Complaint against Defendants Hospice of Southwest Ohio, Inc., Joseph Killian,

and Brookdale Senior Living, Inc., Plaintiff Patricia Hulsmeyer statcs as follows:

| Supp.Z
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PARTIES AND VENUE
1. Ms. Hulsmeyer is an individual residing in Loveland; Ohio. She is a registered
.nursc aﬁd a former Cmpléyee of Defendant Hospice of Southwest Ohio, Inc. |
2 Defendant Hospiéc of Southwest Ohio, Inc. (“Hospice™) is an Ohio for proﬁt
corporation with its principal place of business in Hamilton Céu:aty, Ohio. Hospic;‘, provides
hospice care to residents of long-term care facilities and residential care facilities as those terms
are defined in R.C. §372121. |
3. Defendant J oseph Killian is an individual r€s1d.1:ug in Warren Coun’ry, Ohio. Mr.
Killian is the Chief Exscutive Officer of Hosplce
4. Defendant Brookdalc Senior lemg’, Inc. (“Brookaalé”) is a Delaware for profit
corporation conducti:ug bﬁsiness in Hamilton County, Ohio. Brookdale opCI’a.tes a long-term care
faciiity and residential care facility as those terms are defined in R.C. § 3721.21.
5. Vemue is appropriatc in this Court pursuant to Rule 3(B)(3) of the Ohio Rulc.;.; of
Civil Procedure because Deftndants conducted the activity that gave rise to the claims .in
- Hamilton County, Ohic. |
FACTUAL ALLEGATIONS
6. Ms. Hulsmeyer was an cmpioyee of Hospicé‘ for néarly two years. At the time of
her termination, Ms. Hulsmeyer held the posiﬁon of Team Manager. Ms. Hulsmeyer was
) responsible for overseeing the care of Hospice’s patients and moﬁitoring the work of various
ofhcr' nurses and aides eniployed by Hospice. |
7. Hospice provides hospice care to residents at variousv long-term care and
residential care facilities in the Greater Cincinnati area. When a resident is placed on hospice

care, Hospice is retained fo provide nuising and other services to the residents, even though they

Supp.3
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remain in the long—fcrm carc or rcsidential care facility in which they reside. The long-term carc
or residential care facility’s staff also continues to providc the rcsidcnfrs carc.

a. Brookdale operates Brookdale Place at .Kcnwood. Hoépicc prévidcd hospice
services to residents at that location.

9. On October 19, 2011, Ms. Hulsmeyer atiended a team mecting at Hospice's
facility to discuss various paticnts, Duriilg that mecting, a musc, Roxanne Schueider, indicated
that onc of Hospice’s paﬁcn‘.:s at Brookdale (“Paﬁcnt") had suffered some bruising. She further
-indicétcd that she felt the bruising was inconsistcnt with prcﬁous falls and she sﬁspcctcd a‘t.)uscr
aﬁd/p:r neglect at the hands of Brookdal;: stgff. Subscquently, an aidc pfcscnt at the mecting,
Rachcl Brown, indicated that she had taken a photograph of addiﬁoﬁal marks on Paticnt’s skin,
at Paﬁcnfs request, with her mobile tclcphc?nc. Ms. Brown then forwarded the photograph to
Ms. Hulsmeyer’s mobile telephone as well as to other staff. All present concluded that the likely
cause of the marks in the photdg:raph was an cxccssivcl§;~tightcncd bag from a Foley catheter.

- 10. After the revelation of suspected abuse and/or neglect, while still in the meeting,

) John Back, a nurse, Brian chgan, M.D,, Hésﬁicc’s staff ph&sician, énd Ann Schuur, LSW, all

informed Ms. Hulsmcycr that. she was obligatcd to call both Brookdale and i’aficnt’s family
immediately to report ﬂlc suspected abuse or neglect.

11.  During the mecting, Ms. Hqumcycr ccalled Brookdale and spoke fo Cindy
Spau:naglc, the Director of Nursing at Bmokdalc. Ms. Hulsmcycr rclayed her suspicioms of
abuse and/or neglect 4to- Ms. Spaunagle, who said that she wouid perform a full-body examination
of Paticnt and take appropriatc measurcs. Ms. Spaunagle also indicated that she would contact
Patient’s daughter after the examination. |

12, Affer contacting Brookﬁalc, Ms. Hulsmcf,rcr immediately went to ﬁc office of her

supervisor, Isha Abdullah, the Chicf Clinical Officer of Hospice. Ms. Hulsmeyer informed Ms.
-3-
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Abdullah about the suspected abusc or neglect and that Mr. Back, Dr. chgaﬁ, and Ms. Schuur
had counscled her to contact Brookdale and Patient’s fémily. Ms, Abdullah dismissively stated,
“QOh, more stuff with [Patient].” | |

13.' Ms. Hulsmcycr then loft Ms. Abdullah’s officc and placed a call to Patlcnt s
daughtcr (“Daughter™). Ms. Hulsmeyer informed Daughter about the bruising and that she
suspected abuse or neglect by Brookdale’s staff. Ms. Hulsmeyer also recounted her éonvcrsaﬁon
with Ms. Spaunagle and told Daughtcr that Ms. Spéunaglc would be calling her. |

14, After hér tclqﬁhonc cénvc:fsaﬁon with Daughter, Ms. Hulsmeyer returned to Ms.
Abdu]léh?s office and showed iJCI' the picture of the marks on Patient’s skin. Ms. Abdullah
‘cxclaimed, “Oh, my gosh, who would leave a Folcy Bag on like that!™

15, The next day, during the daily morniﬁg mecting with Ms. Abdullah, Ms.

~ Hulsmeyer submiitted a written roport concerning the suspected abuse and/or ﬁcglcct of Paticnt.

16. On October 21, 2011, at Deiughtcr’s request, a'idc; Rachel Brown took addiﬁonal
photographs of thc: bruising on Patient. When Ms. Brown returned to Hospice's facility, she
showed the plchxrcs to Ms. Hulsmeyer and Betty Barnett, I—Iospmc s Chicf Operating Ofﬁccr and
Director of Human Resources.

17. Oﬁ Monday, October 24; 2011, Ms. Hulsmeyer received a voicemail message
from Daughter stati.ug that Ms. Spaunagle héd not yet contacted her. Daughter then called Ms.
lesﬁlcycr later in the day and informed Ms. Hulsmcycr that she had contacted Ida Hccht, the
Exccutive Dircctor of Brookdale, because she had not heard from Ms. Spaunagle. Ms. Hecht

- told Daughter that shc had not heard ‘abéut the suspected aBusc or neglect, and that she was “very
- disturbed” about that Brcakdown in communication.
18. On Novcmbc:r 4, 2011 a mcctmg was held at Brookdale to discuss Patient’s care. |

In attcndancc were Ms. Hulsmoyeor, Ms. Spaunagle, Ms. Hecht, Roxanne Schneider, Daughtcr,‘
-4
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Patient’s som, Ann Schuur, and Jane Keller, a murse cmployed by Hospice. During the meeting,
the attendecs first disCusscd billing matters. Once ,' that was concluded, they passcd'around
Rachel Brown's phone containing a i)ichn'c of Patient’s bruising. |

| 19.‘ ‘On Novcnibt’:r 11, 2011, Ms. Hulsincycr bcgaﬁ a leave of absence to undergo a
medical p;occdu:rc. "Shc was sct to returm on Noycmbcr 28,2011,

20. During Ms. Hulsﬁlcycr’s leave of ébscncc, Iéckic Lippci’t, a Regional Health and
Wellness Director for Brdokdalc, contacted Ms. Abdullah and Ms. Barnett. Ms. Lippert was.
angry and demanded that Ms Abdullah and Ms. Bamctt tell her whé informed Daughter about
Paticnt’s bruising. Toward the end of the telephone call, Ms. Lippert statcd,.“Wc got“ﬂd of our -

- problem [Ms. Spaunagle], what arc you going to do?” Brookdale terminated Ms. Spaunagle.

21.  On November 28, 2011, Ms. Hulsmcyci"s first déy back at work since her leave
of abscnce, Ms. Abdullah ask.cd‘ Ms. Hulsmeyer to join her in her office shortly after Ms.
Hulsmeyer arrived at Hospice. Ms. Barnett, Hospice’s COO and Director of Human Resources,
was also in Ms. Abdullah’s officc. They cxplained to Ms. Hulsmeyer that they all had to call
M. Lippert. | o A |

22. | They placed a call to Ms. Lippert. Ms.‘Abdu]lah éxplaincd to Ms. Hulsmeyer that

~ Ms. Lippert wanted to know why Ms; Hulsmeyer had informed Daughter about the suspcctca
abﬁsc_ and/or neglect, and why the photographs were taken and shown to Patient’s family. Ms.
Lippert was irate. She stated that Daughter had told her that she would not recommend
Brookdale to anyone. She accused Ms. Hulémcycr of making Brookdale “look bad” and
“stirring up problems.” Ms. Lippert then stated that she could Il(‘Jt‘ belicve that the others in the
room (Ms. Abdullah and Ms. Barnctt) thought Ms. Hulsmeyer had done the right thing. Ms.
- Barnctt asked what should have been done differently. Ms. Lippert snapped, “The family should

not have been called and the photographs should not have been taken.” Finally, Ms. Lippert
, 5.
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threatened that Brookdale would ccase recommending Hospice to its residents. Hospice derives
a substantial amount of busincss from Brookdale, at both its Brookdale Place at Kenwood
location and other Brookdale facilitics in the Greater Cincinnati arca.

23, On November 30, 2011, Ms. Hulsmeyer went to Ms. Abdullah’s office to discuss
another concern rcg&dﬁg Paticnt that had arisen on the ovc:‘mi_ght’ shift. While there, Ms.
Abdullah raised the issue of photographs being taken of Paticnt, allegedly without consent. M.
’Hulsmcycr rcpcatéd that she did pot atﬁhorizc the aide to take the photog;raphs;_ and that she did
not Imov& about fim‘ photographs until the nlc;ﬁng on October 19, 2011, when she first learned
about the suspected abuse or ncglcct; nor did she know about the additional photographs taken |
by the aides on October 21, 2011, until they were shown to her at the Hospice facility. |

24, At approximatgly 1:15 p.m. on November 30, 2011, Ms. Barnct-t called Ms.
Hulsmoyer in her officc and informed her that she Was going to be terminated. Ms. Hulsmeyer

| attemipted to mect with Dcfcndant joc Killian in his office, but Ms. Barnett iﬁtcrccptc;d her. Ms.
Barnett t_old Ms. Hulsmeyer thét she had alrcady spoken with Mr. Killian and that he had
instmctcd her to “cut ties” W1ﬂ1 Ms. Hulsm&ycr. He flJ;l‘thCr stated, “1 don’t want to be associated
with her. T don’t ilan time.” |

25, | Hospice presented Ms., Hulsmeyer with a tcmlinatioﬁ letter on November 30,
2011. In the letter, Hoséicc falsely claimed that Ms. Hulsmeyer did not timely notify Hospice’s
“Management” about the sﬁspcctcd abusc or neglect. The letter also criticized Ms. Hulsmeyer
for notifying Daughter that “[Ms. Hulsmeyer] sﬁspcotcd neglect.”  Finally, the letter falscly
claims that thc first time Hospice’s “ﬁpﬁcr management” learned about the suspected abusc
and/or neglect of Paﬁcnt was when Ms. Lippert contacted Ms. Abdullah.

26.  Dofondant Killian and Ms. Abdullah signed th termination lotter.
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27.  Hospice’s stated justification for terminating Ms. Hulsmever is demonstrably
false and is pretext for illegal retaliation against Ms. Hulsmeyer for reporting suspected abuse or -
neglect to Daughter,

: Count I
(Retaliation In Violation Of R.C. § 3721.24 Against Hospice)

28. M. Hulsmeyer repeats the allegations contained in paragraphs 1 through 27 of
the Complai:ﬁt as if fully restated herein, |

29.  Ohio law provides: *No person or government entity shall retaliate against an
employee or another indiﬁdual used by the person or government entity to perform any work or
Serviceé who, in good faith, makes‘ a report of suspected abuse or neglect of a resident . . ..”

30.  To establish a prima facie case of retaliation, Ms. Hulsmeyér must show that she
engaged in protected éctivity, that.she was the subject of adverse employment action, and that a
causal hnk exié_ted between the protected activity and the adversé action.

31.  Ms. Hulsmeyer engaged in protectcd. activity when she reported the marks and
bruising on Patient vto Daugl.lter,v which she suspected to be ébuse and/or neglect. |

32.  Ms. Hulsmeyer suffered an adverse action when Hospice tenninﬁted her on
November 30, 2011,

| 3. A caus;al link existed between the protectéd activity and the adverse écﬁcm as
demonsirated by Hospice’s ’;érminaﬁon letter, ﬂie "[eniporal proximity between ﬁe report of
suspected abuse and/or negléct and Ms. Hulsmeyer’s termination, Brookdale’s fhreat to cease

- recommending Hospice, and all other facts pled above.
34.  Hospice retaliated against Ms. Hulsmeyer for making a report of suspeqted abuse

and/or neglect of a resident by terminating her employment.
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35.  As a result of Hospice’s unlawful actions, Ms. Hulsmcyof has suffered loss of
cmployment, loss of past and future income, emotional pain and suffering, inconvenicnee, and
loss of enjoyment of life.

| 36. Hospice acted with malice and a conécious disrcgard for the ﬂghts of others that
ha& a grcat probability of causing substantial harm.

Count1I
(Retaliation In Vielation Of R.C. § 3721.24 Against Killian)

37.  Ms. Hulsmeyer repeats the allegations contained in paragraphs 1 through 36 of
fhe Coﬁlpléint as if fully restated herein, | .

38.  Ohio law providc‘s: “No person or government cnfity shall retaliate against an
cmployee or another individual used by the person or government cnﬁty to pcrfonﬁ any work or
services who, in good faith, makés a rcpoﬁ of ;uspcctcd abusc or neglect of a resident . . .7

39.  To cstablish a prima facic casc of retaliation, Ms. Hulsmeyer must show that she
cngaged in protected activity, that she was the subject éf adverse employment action, and that a
causél link existed bctwccx; the protected activity and the adverse action.

40.  Ms. Hulsmeyer engaged in protected activity when she reported the marks and
bruising on Patient to Daught;:r, which sﬁc suépcctcd to be abuse an‘d/or‘ neglect.

41. Ms. bHulsmcycr suffered an adverse action when Killian tqmlinatcd her on

~ November 30,2011.

42. | A causal link cxisted between the protected activity and the adverse action as
demonstrated by Killian’s fcmﬁnaﬁon letter, the temporal proximity Bct\wccn the report of
Suspcctcd abuse and/or néglcct and Ms. Hulsmeyer’s 'tc:rmination, Brookdale’s threat to coasc

rbconmlcndihg Hospicc, and all other facts plod above.
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43, Killian retaliated against Ms. Hulsmeyer for making a report of suspected abuse
and/or ncglect of a resident by terminating her cmploymcpt.

44, As a result of Killian’s unlawful actions? Ms. Hulsmcycr has suffered loss of
cmployment, loss of past and future income, cmotional pain and suffering, inconvcﬁicncc,. and
loss of cnjéymcnt of life. |

45, Killian acted with malicc and a con:s‘cious disregard for the rights of others that
had a great pl;obability of causi.ng'subétantial harm.

: Count ITT . _
(Wrongful Discharge In Violation Of Ohio Public Policy Against Hospice)

46."  Ms. Hulsmeyer repeats thcvallcgaﬁons éontaincd in‘paragraphs 1 thrcnigh 45 of
ﬂ;c Complaint as if fully restated herein. A. |

47.  Ohio haé a clcar public policy against the abusc and ncglect of residents in long-
term care or residential care facilitics. | |

48.  Hospice’s tcmﬁ.ﬁaﬁon of Ms. Hulsmeyer for her ropert to Daughter of suspected
abusc and/or neglect of Patient, as sct forth above, jeopardized Ohio public policy to the cxtent
that her report was not prptcctcd under R.C. § 3721.24. |

9. Ms. Hulsmeyer's | tcrnﬁnatian was motivated by her report to Daughter of
suspected abuse anci/pr neglect of Paticnt. -

50.. Hospice ls;ckcd an overriding legitimate business justification for dismissing Ms.
Hulsmeyer. |
_ 51. As a result of Hospice’s unlawful actions, Ms. Hulsmeyer has suffered loss of ‘
cfnploynlcnt; loss of past and future income, emotional pain and sﬁffcring, inconvenicnce, and

loss of enjoyment of life.
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52. Hospice acted with malice and a conscious disregard for the rights of others that
had a great probability of causing substantial harm.

Count IV :
(Tortious Interference With Business Relationship Against Brookdale)

53. Ms Hulsmeyer repeéts the allegations contained in paragraphs 1 through 52 of
the Complainf as if fully restated herein. |

54.  Ms. Hulsmeyer had a business relationship with Hospice. She served»as the
Managing Nurse, for which she received cénlpénsation.. |

'55.  Brookdale knew of the business relationship.

56. Bré_okdéle intentionally and improperly interfered with the business relationship
between Ms. Hulsmeyer and Hospice, resulting in her termination. Brookdale was éngry that
Ms. Hlﬂsnlej'er repoﬁed suspected abuse and/or neglect to Daughter, insisted that Hospice
terminate Ms. Hulsmeyer as a result, and t'hreatedv to terminate ifs business relationship with

" Hospice to force Hospice to terminate Ms. Hulsmeyer. Brookdale was motivated by a desirs to
protect its reputation q#er serving and protecting its élderly residents, Whicﬁ is contrary to the
interests of society and Brookdale’s :fesideﬁts.

757. Brookdale was a third party to ﬁe business relationship between Ms. Hulsmeyer
and Hospice. | | |

58. Bfookdale was motivated by a desire fo interfere with the business relationship
between Ms. 4Hulsmeyer and Hospice.

| 59.  Brookdale had no privilege to interfere with the business relationship.

60.  Ms. Hulsmeyer suffered damages as a direct result of Brookdale’s interference

with her business relationsbipvwiﬂl Hospice, including loss of employment, loss of past and

future income, emotional pain and suffering, inconveniencé, and loss of enjoyment of life.

-10-
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61. = Brookdale acted with malice and a conscious disregard for the rights of others that
had a grcat probability of céxusing substantial harm.

Count V
(Retaliation In Violation Of R.C. § 3721.24 Against Brookdale)

62. Ms, Hulsmeyer repeats the allegations contained in paragraphs 1 ﬂuqugh 61 of
the Complaint as if fully restated herein. |
63.  Ohio law provides: “No person or government cnfity shall retaliate against an
cmployee or anothcr indi\fidual used by the person or govcmmcht entity to perform any work or
services who, in» good faith, makes a report of suspeoted abus;c or neglect of a resident . . .
retaliatory actions include dis‘:::hax.'ging,- dcniotiilg,'or transfcrring the employes or other person,
prcparing a negative work performance cvaluation of the employes or other ijcrson, rcducing the
benefits, pay, or work privileges of the enmiployee or other person, and any other action infended
to retaliate against the employee or other person. ™
64.  To establish a prima facic case of retaliation, Ms. Hulsmeyer must show that sh§
| engaged in protected activitsr, that she WES; the subject of advcrsé cmployment action, and that a
causal link existed between the protected activity and the adverse action. |
65. | Ms. Hulsmeyer cngagcd in protected activity when she reported the marks and
bruising on Paticnt to Daughter, 'whioh she suspected to be abuse and/or neglect.
66. Mz Hulsmeyer suffercd an adverse action th:n Hoépicc: and Defendant Killiaﬁ
terminated her on November 30, 201 1 |
€7. A causal link cxisted between the protected activity and the adverse action as
demonstrated by Hospice’s fermination lotier, the tcmpofal proximity between the report of
- suspected abuse and/or neglect and Ms. Hulsmeyer’s termination, Brookaalc’s threat to cease

| rccommcﬁding Hospice, and all other facts pled above.

-11-
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68.  Brookdale engaged in a retaliatory action pursuant to R.C. § 3721.24 by inducing
Hospice and Kllhan to terminatec Ms, Hulsmeyer, as alleged above. Such a(;ﬁon was intended to
retaliate against Ms. Hulsmeyer for reporting suspected abusc and/or neglect to -Daughtcr..

65. Asa fcsult of Brookdale’s unlawful actioﬁs, Ms, Hulsmeyer has suffered loss of
cnlﬁloymcnt, loss of past and future income, cmotional pain and suffering, iﬁconvcnicncc, and
loss of enjoyment of life.

70. | BErookdale acted with nmlic;: énd a conscious disrcgard for the ‘rights of others that
had a grcat"prbbability of causing substantial harm. |

WHEREFORE, Plaintiff Patricia Hulsmeycr demands judgment against Defendants
Hospicc, Killian, énd Brookdale as ‘follows: |

i. An award of back pa? and benefits in the amount Ms. Hulsmeyer would have
carncd from the date of her wrongful dis;:hargc until the date of judgment, with prejudgment
interest, in an amount in excess of $25,000; |

2. Reinstatement to her posiﬁoﬁ as Managing Nurse, or if reinstatement is not
feasible, an award of front pay cqual to the amount she would have carned from the dgatc of
judgment forward, in an amount in cxcess of $25,000;

3. An award of compensatory damages against Defendants for all cmofionai distréss
and other damages Ms. Hulsmeyer has suffered as a rcéult of Dofcndants’ wrongful actions, in an
amount in excess of $25,000;

4, An award of punitive damages in an amount in exeess of $25,000;

5. An'award of attc;mcy fees, including litigation cxpenses and the costs of this
action; and

6. All other relief to which she may be entitled.

212
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Jury Demand

Plaintiff, by and through counsel, demands a trial by jury on all matters so friable.

Respectfully submitted,

/s/ Robert A. Klingler
Robert A. Klingler (0031603)

Brian J. Butler (0082675)

ROBERT A. KLINGLER CO., L.P.A.

525 Vine Street, Suite 2320

Cincinnati, Ohio 45202-3133

Telephone: (513) 665-9500

Facsimile: (513) 621-3240. -

Email: rak@klinglerlaw.com
bjb@klinglerlaw.com

Attorneys For Plaintiff

~13 -
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] Pohcy #322

Reportu1g of Abuse, Negiect anc[ stappromtatlon | ;
Reguialion(syS@Endards; 47652(5) TEffotiive Date: OCober 2014 ' ;
{oH 37011 19-08: (A)(2§ ‘Revision Datg{s):.

'PURPOSE: To provide gultiarics fof repofting alleged vxoiahons 6f abuse; neglect, mlstreatment
-and misappropriation,

POLICY: All.alleged viclalions Invaimng mistreatnient, iegled!, or Verbal, mental,-s&kud; and:
physicai abuse Including: injurles of urknown soufee; and misappropriafion of patient proparty
by-anyone furnishing serviges on hehalf of Hosplee; must b reporied Imredigtely by Hospice
ariployées-and. contracted siaff {o CEOesignee. Alleged; vickations will be. investigated and
Vverified \nolaﬂons Will ba reporied to apprepriate state-and local bodigs within & working: days of
bscominy awére of the incidensAl Al suspected abuse, n ;gg{eet or exploitation of pafients: and
suspected abuss or Eg[e_ct of chiidren Will be reported :mmediaie!y_o CEO/designes:. # i

Hosplce Intends fo ensuis-that alt susPected cases B physicdl abuse; negreot and gkploitatloh
gre reporfed, It alsg provides inforaiation” dbout patient abuse; discipihary aclion I cases of
suspected palient abuse by Hospice. staff, ahd its retated fepotting systen.

Hosp:ce has a zerq- mrerance ior and proh:b;is patient abuse; neglect, and exp!o fation Inthe
workplage or m any Hosplee: reiated activity, -Hosplcs.: provsdes procedures for employees,
volunteers,' ‘famxfy menibers, board members; pallents, Viclims: of abuse, neglect, and
&xploitatiort, or ofhérs fo repcrt the. offences and disciplinary penalnes for those who commit
such gcls. No employee, voluniesr, patienit-of {hird. party, rio mattér his or ke filleof Postiion,
has the authonty to cominit of allow pahen{ ‘abuse, neglect; and exp!oniahon. Upon complefion of
%the investigatioa, dlsc:pllnary action upto and ihgludifig lermmaﬂ of employmentand cnmma! -s%

-EfOSSGUhO!! may eﬂBUB
DEFINITIONS:

“Abuse” maans. the willful infliction.of mjury, ynreasonable confinement, Intimxdai{on. ot
puriishnient with resuihng physxcal harm, pain:or mental anguish,

“\ferbai abuse Includes the.use of gral, wiliten:or’ “gastured language that wiifully includés
disparaging and derogafory terms to patienﬁs or thair Jamifies, orwithli thélr heanng distance,
regardiess of theirage, ability to comprehend, ar. disabmty

“Mental abuse®includes, but is hotlimited to; humiliation; harassment, and thraats of
blnishiment.or deprivation;

"Sexusl abuse” noludes, but Is. ol Ilmltedto sexual harassmem sexyal toercion, or sextal
asdaull,

Aphysical abuss® mciudes, but I Hol lirhited to, hitting, stappiig, pinthing and kicking, li aiso
Includes gantrolfing behavior througtl coiporal punlshmeni

“Neglect! means-falture fo provide: goods and services necessary to-avold physmal hdrm or
mental aiglish.
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Patient Rights -
Repérting.of Abuse, Neglect and Misappropriation

"Wisapprobriaticn of patient properly” means:the dellberats misplacement, exploftation, ot
“wongful, temporaryor perthanent use of a patient’s befongings of money.without the patient's

conseht,
“Ijuries of uitkiown solitee” - Ad il iid b
source” whei bath of the'fallowing conditiohs are met: o o

» The solircé of the injury was nof observed by any person.or the sourae of the injury

iy shotiid be clagsified a8 & iiliry ot Unkmédm

dould-not'bs explaihed by the patient;and o . ..

o Thenfiry is susplcioes bécatse of the gxtent of heirjury ofihe location of the Injufy
{e.g., the:injury Is Jocated in an area riet generally:vulngrable to-irauma). or the numbey of
injuries observed at one patlicular-point i time ot the Indidence of injurles ovec time.

“Irimediately” hieahs.as sdon-as possible, but nof to exceed:24 hotrs after-discovery of the
Incident, in the absence of a shoiter State ime frame requirement.
1} Hosplce. employges and contracted ‘staff will be &dudated as to their}'espgnmbgl_me's n
- reporiing:-alleged violatlonis immediately o ‘CEG/desigriee, ‘Répoiting -stafi Wil -doeument
alleged violation. . ’

2), CEQIdesigies Will immedialsly investigate al alleged violations ivolving anyone: furnishihg
Services on behalf of the:hasplce:

3) CEOMesigiiss will iniinediately take action to prevent furthef polential viotalions whilé the
" aleged vidlation Is bairg verified. Action takenWill be docurfientsd.

4) Investigations will includs: but Is ot limited o interviewing -effiployees, coitracted staff
patients:and other caregivers and r_eviéwmg;of'dacumentalion.

5) : Correclive acton Will be taken'In accordange with stale:faw ifthe. alleged violafion.Js verified
by tie hospice adriinistfatioh o am oufside body having judsdiolion, such as the State:
survey-agency or local law enforcemertt agency.

6y Documentafion: of the Investigation' gnd corfective’ aclion taken will be. .coinpleted
immediately, ' T .

7y -GEO/designee will report verified vidlations o State and locsl bodjes. having Jursdiction
© {Inciuding fo the Stale survey and certifigation agency) within & working days ‘of becoming:
-awaretf the.violation., h

'8 Al sUSpeétsd abus, néglect or expioftation-of patients:and suspected:abuse:orneglect of
" children will hé fepotad ffediately fo CEO/ésignes Who: Will feport {o -appropriate
.authdrities. : -
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COMP Ll_AN CE .

It is the policy of HSWO fo cormply. with-all Federal State of Ohlo 40d local laws, regitations

and rules Tegarding health care tssties. Assuch; HSWOWill ot toterate noi-¢ompliance with

these regulations:by any emplojee, Any employee fotnd-to be fn.violation of these
tegulations will besubfect fa disciplinary action up to-and including termination.

Anjemployes. iwho discovers any heh~compliance at HSWO is teguirad to. report: it to HSWO’s

Compliance Officerfor lmmedlate action.
H PAA:CQMPUANCE:

As a pait of the HSWO's overall Complianics program, Yre e committéd 1o protecting the
'canﬁdentmhty and security of haalth jnformation aid standardazlng electromc data
interchange bycomplymg with'the sLandards greated pursuant to the Health Insurance
Portability and Accountability'Act.of 1996 (“HIPAAZY. In corpliance with HIPAA, HSWO-
emptoyees.shally

*  Strictly safeguard:all protected health-information and witl never-disticse siich

information without the approptiaté: patient alithorizatiofi or as otherwise,
alfowed by {aw:

¥» Ensureall the patient rights-and other réquirements. provnded Urider the HIPAA

privacy standards are followed.
2 Comply with all HIPAA and HSWO Telated policies and procedures:

. Attendatlr eqmred training: o HSWO HIPAA- related poljmes and proceéures as

required by HIPAA.
= Never discloseany type-of patient infarmation.on Social media accounts such
asy: Facebook,: MySpace, YouTube-or Twitfer,

“There-dre addi tioial HIPAA pol icles and. procedure that are-not included in this Hasidbook.

.27 of (28
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ACKNOWLED GEMENT

] acknowledge that Thave reckived & oy of the Hospma of Southnwest Ohio-Employee Handbook, I
. have read fli¢ handbook.and iiderstand: it of the régponisibilfiles s they-are anumarated in the.
herdbsokand [agreeto ekt those expectations dunng my employment witly Hospice of Southwast

Chio, g

" Tuiiderstand that Hospics of Southwest Ohig faay revise ¢ change this dommaent at'any tirse dutlnig iy

cmpioyment when it feéls that suth Lhange is'warfanted.

I ﬁlrther understand thatth.\s docmnent does not bonstitule dg employment confact andﬂmt it does not

(. L S
' BmyIO)’ee Signadnm; . O

Q&%ma{% £ 181’\({&,&(}\)(,1”

Employee N&me (rinty
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470447412 Notitieatlon and reporting of chengss bt health., OH ADC 3701-47-42 _ -

Baldwin's Ohio Administrative Code Annotated
8701 Health Department (Refs & Annos) v .
Publle Health Council (Refs & Annos) ,
Chapter g701-27. Nursing Homes and Rest Homes (Refs & Annos

OAG gyoi-17-12
g708-17-12 Notification and reporting of changes in heaith status, fllngss, injy and death of a res'}&ent

Carrentness

The mursing home admigisirator or he adminisizator's destgnee shall:

{A) Tmmedlately Inform the vesldent, consult welth the resident’s physician or the medieal divsctor, If tho attonding physiclan
is not avallable, and notify the resident’s sponsor or autborized representative, nnless the resident ahjects, and other pioper
authorlty, In accordance with state and focal laws and regufations shen thero Is;

(1) An accident involwing e tesident which results In injuﬁy and has the potential for requiving physiclan Intervention;

(2) A significant change in the fesldent's pixysical, menal, orpsyoho-sooial status such s a detorioration inhealth, mental,
or psycho-sacial stafus n either life-throatening conditions or ellnieal complications;

.(3) A need lo alter {reatmont significantly such a5 a need fo discontinue an existing foum of treatment due to adverse
CORSEQUENCES, OF 10 COMMEICe 2 NewW form of treatment,

"Phe noitficatlon shail nclude a deseription of the cliowmstonces and ¢quse, If knows, of the iliness, Injury of death, A
notation of the change n health stafus and any ntervention taken shalt b documented I ihe medical record, W the resident

" Isa patlent of a hosplee cars progtam, the notifleations required by this parageaph shall be the responsibifity of thehosples
care program untess othiorwise indicated in the cooxdinated plan of care required under pacagtaph (G) ofrule 3701-17-14
of (he Administrative Code. '

(B) Report Ihe death of a sesident within twenty-four hours fo the appropriate third-party payer; or, if the offfce Is closed, 85
soon thereafteras itis open, '

{C) Report any Ingident of fire, damage due to fire and any ineldence of Jilness, nfury or death due to {ire or smoke inhalatton
of & resident within twenty-four hours to the office of the state fire maxshal and to the diveotor; |

(D) Report the discases required to be reported nnder Chapter 3701-3 of the Admintstrative Code In the manner speoified by
that ohapter. ’ :

Credils

* HISTORY: 2005-06 OMR pam, #L1 (RRD); 2001-02 OMR 668 (4), off. 10-20-01; 1992-93 OMR 682 (&), eff, 1221-9%;

prior HE-17-12
RC 119,032 rule review date(s): 5-1-11; 10-1-06; 5-19-06; 9-1-00

. Rules ara complete through February 28, 2012; Appendices are ¢urrent to Fébmary 28,2010

 WastlaNext @ 2012 Thomson Reuters. Mo claim to odginal U.8, Government Works,

©2012 Thonison Reulers

F701-17-12, OH ADC 3701-17-12

Supp.i9




37041 7~*$é Motlteation and r_sgseréing of changes i iealth.., OH ADC 37011742

End alDoewnent £53072 Thamson Reulers, Mo clalm (o original .5, Govemment Warks,

”

- PastlaxNext @ 2012 Thomson Reulers, No glzim to original 11.8. Government Works.
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