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I. INTRODUCTION

The purpose of a regulated rate proceeding is to allow a utility to recover its operating

expenses and earn a return on investment commensurate with comparable businesses, so that the

utility may provide distribution service to its customers and remain financially viable. And the

recovery of costs in a distribution rate proceeding is a matter well within the statutory

ratemaking authority of the Public Utilities Commission of Ohio (Commission). This important

case involves a carefully reasoned decision by the Commission to allow recovery of prudently

incurred business expenses of Duke Energy Ohio, Inc., (Duke Energy Ohio) - costs that were

incurred in the environmental investigation and remediation of utility property that is currently

the site of ongoing gas utility operations. Indeed, applying the mandatory ratemaking formula,

the Commission correctly found that ongoing compliance with relevant environmental laws and

regulations is a cost to Duke Energy Ohio in rendering utility service, recoverable under R.C.

4909.15(A)(4).

The appellants in this proceeding now seek to rewrite Ohio law, restricting the

ratemaking formula in a manner that would jeopardize a public utility's ongoing financial

integrity and its ability to continue to serve its customers. Because it would violate the

regulatory compact carefully enacted by the General Assembly, implemented by the

Commission, and enforced by the Court, any effort to impose limitations where they plainly do

not exist must be rejected. The Commission's decision was lawful and factually supported and

must be affirmed.

II. STANDARD OF REVIEW

R.C. 4903.13 provides that an order of the Commission shall be reversed, vacated, or

modified by this Court only when, upon consideration of the record, the Court finds the order to

be unlawful or unreasonable. Constellation NewEnergy, Inc. v. Pub. Util. Comm., 104 Ohio

1



St.3d 530, 541, 2004-Ohio-6767, 820 N.E.2d 885, 150. Under this statutory standard, legal

issues are reviewed by the Court de novo, Indus. Energy Users-Ohio v. Pub. Util. Comm., 117

Ohio St.3d 486, 2008-Ohio-990, 885 N.E.2d 195, 113, but the Court may rely on the expertise

of a state agency in interpreting a law where "highly specialized" issues are involved and where

the agency's expertise would be of assistance in discerning the intent of the statute. Consumers'

Counsel v. Pub. Util. Comm., 58 Ohio St.2d 108, 110, 388 N.E.2d 1370 (1979).

For factual questions, this Court will not reverse or modify a Commission decision when

the record contains sufficient probative evidence to show that the Commission's determination is

not manifestly against the weight of the evidence and is not so clearly unsupported by the record

that it shows misapprehension, mistake, or willful disregard of duty. AT&T Communications of

Ohio, Inc. v. Pub. Util. Comm., 88 Ohio St.3d 549, 555, 728 N.E.2d 371 (2000). The Office of

Ohio Consumers' Counsel, the Kroger Company, Ohio Manufacturers' Association, and Ohio

Partners for Affordable Energy (hereinafter referred to as Appellants) bear the burden of

demonstrating that the Commission's decision is against the manifest weight of the evidence or

is clearly unsupported by the record. AK Steel Corp. v. Pub. Util. Comm., 95 Ohio St.3d 81, 765

N.E.2d 862 (2002).

Appellants and their Amici Curiael limit their appeal to only matters of law. Appellants'

Merit Brief, at 5; Amicus Brief, at 3. But their legal arguments are predicated upon incorrect

statements of fact. Indeed, Appellants and their Amici contend, as if factually determined by the

Commission below, that the property that is being environmentally remediated by Duke Energy

Ohio is "defunct." Appellants' Merit Brief at 7. But the Commission made no such finding.

And, although the manufactured gas plants (MGPs) are no longer manufacturing gas, the sites

' The Amici Curiae, Ohio Energy Group and Industrial Energy Users-Ohio, did not intervene in
the case before the Commission.
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where they existed are present utility property. The Commission's decision was based upon

abundant record support and an understanding of current utility operations and was reasonably

and carefully limited. It must be given due deference and affirmed.

III, STATEMENT OF Ii.ELEVAN'C' FACTS

Duke Energy Ohio has provided gas service to customers in the city of Cincinnati since

the mid-1800s. For over a century - from 1843 to 1963 --- it did so by manufacturing gas at two

sites in Cincinnati along the Ohio River, known now as East End and West End. Supplemental

Testimony of Andrew Middleton, at 2-3, Second Supp. at 43-44. During those early years, the

process used at the manufactured gas plants (MGPs) created residuals, including, inter alia, tar,

sulfur removal residual, ammonia residual, and sometimes light oil or naphthalene. Direct

Testimony of Dr. Andrew C. Middleton at 14, Second Supp. at 55. These byproducts were

typically sold, used as fuel, or disposed of as waste. Id. at 15, 56. MGPs eventually ceased to

provide service for various reasons, most notably because natural gas became reliably available

on more economic terms. Id. at 21, 62. Once taken out of service, MGPs across Ohio were

dismantled and demolished - a process that involved filling below-ground tanks with building

debris or other material. Some of the byproducts were left behind in tanks that were not

completely removed. Id. at 22, 63. The closure of MGPs was managed in a manner consistent

with the acceptable, proper, and widely used methodologies of the era. Id. at 29, 70. Due to the

nascent state of technology at the time, there were no other feasible means of disposal. Id. at 23,

64.

Although Duke Energy Ohio's predecessor companies ceased MGP operations at the two

sites, they continued to own and use them otherwise in rendering gas service. During this period

of continued ownership, the government enacted laws designed to protect public health and the
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environment. In 1980, nearly twenty years after the closure of Duke Energy Ohio's last MGP,

the United States Congress enacted the Comprehensive Environmental Response, Compensation,

and Liability Act (42 U.S.C. 9601, et seq.), Appx. at 303, (CERCLA), which created strict, joint

and several, retroactive liability for the investigation and cleanup of the release of hazardous

substances. Burlington N. & Santa Fe Ry. Co. v. United States, 556 U.S. 599, 613, 129 S.Ct.

1870, 173 L.E.2d 812 (2009). As the owner of the East End and West End sites, Duke Energy

Ohio is a liable party under CERCLA for the investigation and cleanup of hazardous substances

at those two sites. 42 U.S.C. 9607(a)(1), (2), Appx. at 322.

Due to changes in site conditions and potential exposure pathways, Duke Energy Ohio

began environmental investigations at the East End and West End sites in 2006 and 2009,

respectively. Direct Testimony of Jessica L. Bednarcik at 8, Second Supp. at 10. Investigation

at the East End site was prompted by a real estate developer's purchase of adjacent land and

announced plan to construct a residential development. Three years later, the Ohio Department

of Transportation and the Kentucky Transportation Cabinet finalized plans to locate a new bridge

across the Ohio River, directly traversing the West End site. The new bridge necessitates the

relocation of Duke Energy Ohio's facilities and will disturb surface caps located on top of West

End MGP contaminants. As a result of the bridge project, Duke Energy Ohio had a legal duty to

conduct environmental investigation activities at West End. Direct Testimony of Kevin D.

Margolis at 11, Second Supp. at 131. Because of the resultant change in potential exposure

pathways for historic contamination, it became necessary to conduct environmental remediation

to protect human health and the environment. Direct Testimony of Kevin D. Margolis at 10,

Second Supp. at 130.
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Amici Curiae attempt to cast Duke Energy Ohio's investigation and remediation

activities as "voluntary," yet concede in their brief that Duke Energy Ohio is ultimately liable for

the contamination at the sites under the federal CERCLA and state law. Amicus Brief, at 6.

Further, as the Commission's Opinion and Order notes, "there is no disagreement on the record

that the sites for which Duke seeks cost recovery must be cleaned up and remediated in

accordance with the directives of CERCLA." Opinion and Order at 54. Importantly, the

Commission also concluded that maintaining the property in a manner that is recoverable under

the law, consistent with good stewardship, and out of concern for human health and the

environment is an ongoing utility responsibility and one that thus constitutes a current,

recoverable cost. Opinion and Order at 59.

Appellants also mischaracterize Duke Energy Ohio's properties by describing them as

"defunct." Appellants' Merit Brief, at 1, 7, 10. Such a statement cannot be supported by the

uncontested facts. The Commission found the two properties to be includable in the Company's

rate base and used in the provision of natural gas service to Duke Energy Ohio's current

customers. Testimony of Staff Witness Kerry J. Adkins, Transcript Volume IV at 888-889,

Second Supp. at 171-172; Opinion and Order at 54. The Commission noted that there is "no

dispute that Duke had MGP operations, and still has utility operations, on the East and West End

sites." Id. Both the East End and West End sites continue to support ongoing utility operations

that are vital to the provision of natural gas and other utility service today. The East End site

houses a gas operations center and a propane injection facility, as well various facilities for the

construction and maintenance division, such as storage, staging of equipment, and offices.

Direct Testimony of Jessica L. Bednarcik, at 8, Second Supp. at 10. At the West End site, there

is a gas line that crosses the Ohio River from Kentucky and enters Ohio at that location, as well
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as a gas generating/pump house. Direct Testimony of Jessica L. Bednarcik, at 7, Second Supp.

at 9. It is necessary to maintain property at the location of the pipeline in order to enable repair

and replacement when required. Duke Energy Ohio, as the owner and operator of these sites, has

a present duty to manage them in compliance with current environmental law.

The Commission's decision was based upon substantial evidence; including expert

witnesses' testimony presented during a four-day hearing. The Commission issued a detailed

and carefully reasoned, 80-page Opinion and Order that is supported by this abundant record and

demonstrates a clear understanding of current utility operations. To the extent the Appellants

and Amici Curiae appear to contest the Commission's factual determinations, the facts are not at

issue in this appeal and the Commission's findings must be given due deference and affirmed.

IV. ARGUMENT

Proposition of Law No. 1:

The Commission Properly Determined that the "Used and Useful" Standard in R.C.
4909.15(A)(1) Does Not Apply to the Recovery of MGP-Related Expenses.

Appellants incorrectly contend that the "used and useful" standard in R.C. 4909.15(A)(1)

is applicable in this case by maintaining that the Commission unlawfully created an exception to

this restriction when it allowed Duke Energy Ohio to recover, under R.C. 4909.15(A)(4), costs it

incurred in the operation of its business, as a public utility, to comply with the law. Appellants

contend that recoverable costs associated with rendering utility service are limited to only those

related to property that is "used and useful" in rendering public utility service. See Appellants'

Merit Brief, Proposition of Law No. 1. To similar effect, Amici Curiae argue that recoverable

expenses must be able to be "matched" with used and useful property. See Amicus Brief,

Proposition of Law No. 2. Contrary to the arguments advanced by Appellants, the Commission

did not create an exception, but simply found the "used and useful" standard in R.C.
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4909.15(A)(1) "separate and unique" from the recovery of costs under R.C. 4909.15(A)(4) and,

thus, inapplicable. Opinion and Order at 53-54; Entry on Rehearing at 7.

The Commission went on to explain that it recognized that the environmental cleanup

costs were incurred in compliance with both federal and state rules and regulations, concluding

that:

[I]n light of the circumstances surrounding the two MGP sites in question and the
fact that Duke is under a statutory mandate to remediate the former MGP
residuals from the sites, the Commission finds that R.C. 4909.15(A)(1) and the
used and useful standard applied to the date certain for rate base costs is not
applicable to our review and consideration of whether Duke may recover the costs
associated with its investigation and remediation of the MGP sites.

Opinion and Order at 54. Indeed, the Commission explicitly found that:

[T]he determinative factor is whether the remediation costs, which were deferred
by Duke and amortized to expense during the test year in accordance with our
decision in the Duke Deferral Case, are costs incurred by Duke for rendering
utility service and, thus, costs that may be treated as expenses incurred during the
test year, in accordance with R.C. 4909.15(A)(4).

Id. at 58.

Appellants' argument that the Commission erred in its application of R.C. 4909.15

cannot be reconciled with either the language set forth in R.C. 4909.15 or established precedent.

In short, the Commission appropriately declined to interpret R.C. 4909.15(A)(4) as requiring a

demonstration that any associated property is "used and useful," as proposed by Appellants and

Amici Curiae.

A. R.C. 4909.15(A)(1) and R.C. 4909.15(A)(4) are components of Ohio's
ratemaking formula that require separate determinations.

R.C. 4909.15(A) sets forth the formula the Commission must follow in establishing rates

that are fair, just, and reasonable. As the General Assembly succinctly and unequivocally

instructed, the Commission shall determine each of the following:
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(1) The valuation as of the date certain of the property of the public utility used
and useful in rending the public utility service for which rates are to be fixed and
determined. . . .

(2) A fair and reasonable rate of return to the utility on the valuation as
determined in division (A)(1) of this section;

(3) The dollar annual return to which the utility is entitled by applying the fair
and reasonable rate of return as determined under division (A)(2) of this section to
the valuation of the utility as determined under division (A)(1) of this section;

(4) The cost to the utility of rendering the public utility service for the test period
less the total of any interest on cash or credit refunds paid, pursuant to R.C.
4909.42 of the Revised Code, by the utility during the test period.

R.C. 4909.15. The ratemaking formula further instructs the Commission to:

[C]ompute the gross annual revenue to which the utility is entitled by adding the
dollar amount of return under division (A)(3) of this section to the cost of
rendering the public utility service for the test period under division (A)(4) of this
section.

R.C. 4909.15(B).

Thus, a utility's revenues, for ratemaking purposes, are the sum of: (1) the return on its

investment (R.C. 4909.15(A)(3)) and (2) the costs of rendering utility service (R.C.

4909.15(A)(4)). The return is itself determined by calculating the product of: (1) the rate of

return (R.C. 4909.15(A)(3)) and (2) the valuation of the utility's used and useful property (R.C.

4909.15(A)(1)). The Court has previously confirmed that the mandatory ratemaking formula is

comprised of a series of separate determinations. See, e.g., Columbus Southern Power Company

v. Public Utilities Commission of Ohio, 67 Ohio St.3d 535, 537, 620 N.E.2d 835 (1993) ("R.C.

4909.15(A) requires the PUCO to make a series of determinations - the valuation of the utility's

property in service as of date certain (R.C. 4909.15(A)(1)), a fair and reasonable rate of return on

that investment (R.C. 4909.15(A)(2)), and the expenses incurred in providing service during the

test year (R.C. 4909.15(A)(4).")); General Motors Corp. v. Public Utilities Commission of Ohio,
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47 Ohio St.2d 58, 65, 351 N.E.2d 183 (1976). Therefore, although the ratemaking components

set forth in R.C. 4909.15(A) are read together - as asserted by Appellants - they are separate and

unique determinations, each intended to be used for a different aspect of the ratemaking

calculation. Indeed, virtually every Commission Opinion and Order in a rate proceeding

separately categorizes the mandated findings based on these components.2

With respect to the last of these distinct determinations, the General Assembly's

expressed intention in R.C. 4909.15(A)(4) is for utilities to recover costs incurred in rendering

public utility service. There are no further qualifications or limitations. The plain language of

the statute provides no mandate that the recoverable costs must relate specifically or only to

property in the rate base.

As discussed further below, the Appellants' entire argument hinges upon the Court's

willingness to twist the words of the statute and insert the "used and useful" standard from R.C.

4909.15(A)(1) into R.C. 4909.15(A)(4). Doing so, however, would require the Court to violate

its own well-established principles of statutory construction - to, in effect, usurp and upset the

legislative prerogative of the General Assembly by rewriting the ratemaking formula so that four

separate statutory determinations become a single question. The Court cannot, as Appellants

urge, supplant the legislature's intent by inserting words to enable a result not intended or even

contemplated. The "used and useful" standard applies - by its very terms - only to R.C.

4909.15(A)(1), not to R.C. 4909.15(A)(4). The Appellants' argument must fail.

2 See, for example, the Commission's Opinion and Order in this case. Rate base is determined
on page 19, operating income as a separate category is determined on page 19, rate of return and
authorized increase are determined on page 20. See the similar treatment in In the Matter of
Duke Energy Ohio, Inc. 's Application for Authority to Increase Rates, Case No. 07-589-GA-
AIR, et al., Opinion and Order, at 20-21, Appx. at 20-21 (May 28, 2008).
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B. Applying the "used and useful" standard to the recovery of costs of
rendering public utility service under R.C. 4909.15(A)(4) directly
contravenes the plain language of the statute.

In advancing their view of the ratemaking formula, Appellants focus only on the principle

that statutory provisions are to be harmonized. Appellants' Merit Brief, at 12-13. But they fail

to recognize other principles of statutory construction, including that courts must "give full

application to all provisions `unless they are irreconcilable and in hopeless conflict."' Hughes v.

Ohio BMV, 79 Ohio St.3d 305, 433, 681 N.E.2d 430 (1997). Appellants also fail to address the

principle that modifying words only apply to the words or phrases immediately preceding or

subsequent to the word unless the intent of the legislature clearly required otherwise. In re

Shaffer, 228 B.R. 892, 894 (Bankr. N.D. Ohio 1998); see also Hedges v. Nationwide Mut. Ins.

Co., 109 Ohio St.3d 70, 2006-Ohio-1926, 846 N.E.2d 16 9[24 ("referential and qualifying words

and phrases, where no contrary intention appears, refer solely to the last antecedent").

Although it is such an elementary proposition that it would seem to be unnecessary to

recite, the fallacy of the Appellants' argument requires mention of the well-established principle

that, "[i]n construing a statute, courts have an obligation to give effect to the intention of the

General Assembly." Basic Distribution Corp. v. Ohio Department of Taxation, 94 Ohio St.3d

287, 291, 762 N.E.2d 979 (2002). And legislative intent is discerned from the "language

employed and the purpose to be accomplished." Featzka v. Millcraft Paper Company, 62 Ohio

St.2d 245, 405 N.E.2d 264 (1980). "Where the language of a statute is plain and unambiguous

and conveys a clear and definite meaning, there is no need to apply rules of statutory

interpretation." Cline v. Ohio Bureau of Motor Vehicles, 61 Ohio St.3d 93, 96, 573 N.E.2d 77

(1991) (internal citations omitted). "If the statute conveys a clear, unequivocal, and definite

meaning, interpretation comes to an end, and the statute must be applied according to its terms."
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Columbia Gas Transmission Corp. v. Levin, 117 Ohio St.3d 122, 2008-Ohio-511, 882 N.E.2d

400, 1 19 (internal citations omitted). Significantly, "[c]ourts may not delete words used or

insert words not used." Cline v. Ohio Bureau of Motor Vehicles, 61 Ohio St.3d 93, 97, 573

N.E.2d 77 (1991). "There is no authority under any rule of statutory construction to add to,

enlarge, supply, expand, extend or improve the provisions of a statute to meet a situation not

provided for." Vought Industries, Inc. v. Tracy, Tax Comm'r., 72 Ohio St.3d 261, 265, 648

N.E.2d 1364 (1995).

Only where a statute is determined to be subject to different interpretations may a court

discern the legislative intent through application of the rules of statutory construction. Id.

(Internal citations omitted.) "In the absence of clear legislative intent to the contrary, words and

phrases in a statute shall be read in context and construed according to their plain, ordinary

meaning." Kunkler v. Goodyear Tire & Rubber Co., 36 Ohio St.3d 135, 137, 522 N.E.2d 477

(1988). Significantly, "the General Assembly will not be presumed to have intended to enact

laws producing unreasonable or absurd results." Featzka v. Millcraft Paper Company, 62 Ohio

St.2d at 249 (internal citations omitted).

As previously established, Ohio's mandatory ratemaking formula is comprised of four

separate determinations. And, as to the final determination, R.C. 4909.05(A)(4) plainly and

unambiguously requires the Commission to determine the total costs incurred by the utility in

rendering utility service. The Conunission's authority in this regard cannot now be restricted, as

Appellants urge, to limit recoverable costs to those related solely to property that is used and

useful. Such a conclusion runs afoul of the General Assembly's intent, as evident in the

language it deliberately chose to use, which language assures investors a fair and reasonable rate

of return on property that is used and useful and, also, the recovery of costs incurred in the
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rendering of utility service. Appellants' argument would force the Court to ignore every

principle of statutory construction and to rewrite R.C. 4909.15(A)(4) by inserting words that the

General Assembly did not use, in order to achieve an outcome that was not contemplated. The

Commission correctly applied R.C. 4909.15(A)(4) according to its terms --- terms that do not

impose a "used and useful standard" upon the Commission's determination of costs incurred by

Duke Energy Ohio in rendering public utility service. Appellants' restrictive application of the

ratemaking formula is unsupported.

Proposition of Law No. 2:

The Commission Properly Applied R.C. 4909.15(A)(4) When it Authorized Duke
Energy Ohio to Recover MGP-Related Expenses as Costs Incurred in Rendering a
Public Utility Service.

A. Expenses to comply with environmental law are costs incurred in rendering a
public utility service and are recoverable under R.C. 4909.15(A)(4).

As discussed above, the "used and useful" standard is not applicable to costs incurred by

a utility in the rendering of public utility service and R.C. 4909.15(A)(4) imposes no such

limitation. Rather, that subdivision allows for recovery of any costs incurred by a utility in

rendering public utility service. Giving this language its plain and ordinary meaning, as must be

done, it is apparent that the Commission properly authorized the recovery of environmental

compliance costs.

Cost is the price of something; the amount of money that is needed to pay for or buy

something. Merriam- Webster, http://www.merriam-webster.com/dictionary/cost (accessed June

29, 2014). The Uniform System of Accounts for Public Utilities, adopted by the Commission in

1961, defines cost as "the amount of money actually paid for property or service." C.F.R. Title

18, Part 101 (emphasis added). The cost of providing utility service certainly includes the cost of

complying with the federal and state environmental laws. The Commission has the expressly
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delegated statutory discretion to determine what specific costs are incurred in the rendition of

utility service and, hence, recoverable in rates. Office of Consumers' Counsel v. Pub. Util.

Comm., 64 Ohio St.2d 71, 79, 413 N.E.2d 799 ( 1980). Consistent with its own precedent, the

Commission correctly found in this proceeding that costs of complying with environmental laws

reflect a cost to the utility in rendering utility service and, as such, are recoverable. Opinion and

Order at 60. Indeed, the Commission has consistently allowed recovery for compliance costs,

which mav include costs to respond to income tax laws, Ohio Fuel Gas Co. v. Pub. Util. Comm.,

174 Ohio St. 585, 586, 191 N.E.2d 347 (1963), the OCC's maintenance fee imposed under R.C.

4911.18, Appx. at 360, and the Commission's maintenance fee in R.C. 4905.10, Appx. at 352.

In the Matter of the Application of Ohio Edison Company for an Increase in Rates for Electric

Service, Case No. 83-1130-EL-AIR, Opinion and Order (July 27, 1984).

Appellants and Amici Curiae ignore this precedent and instead attempt to analogize

environmental compliance costs to discretionary costs, such as goodwill advertising costs and

charitable contributions. Appellants Brief, at 16; Amicus Brief, at 10. Compliance with federal

and state environmental laws is not, in any way, akin to activities a company elects to do as a

good corporate citizen. Duke Energy Ohio is currently incurring costs to remediate MGP sites in

accordance with applicable environmental laws. Failure to remediate contamination in

compliance with environmental laws would put its customers, employees, and the public at risk

and may itself be deemed imprudent under R.C. 4909.154. Therefore, these expenses are

necessary costs for Duke Energy Ohio to operate as a public utility - a fundamental point that the

Commission properly recognized. The Commission appropriately authorized those costs for

recovery under R.C. 4909.15(A)(4).
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B. R.C. 4909.15(A)(4) does not limit recovery of costs to those that are "normal
and recurring."

Appellants argue that environmental remediation costs, incurred in compliance with the

law, do not fall within the scope of R.C. 4909.15(A)(4) because they are not normal, recurring

expenses. In other words, Appellants contend that a public utility cannot recover costs resulting

from compliance with one particular environmental law because such costs do not normally

recur. Appellants' Merit Brief, at 15. This distinction is another thinly veiled attempt to rewrite

the ratemaking formula expressed in R.C. 4909.15(A).

The Appellants tortuously parse a single sentence in Office of Consumers' Counsel v.

Public Utilities Commission of Ohio, 67 Ohio St.2d 153, 423 N.E.2d 820 (1981) to attempt to

change the meaning of the statute such that only "normal" and "recurring" costs would be

recoverable in rates. In that case, the Court opined that "R.C. 4909.15(A)(4) is designed to take

into account the normal, recurring expenses incurred by utilities in the course of rendering

service to the public for the test period." Id. at 164. The Court then provided a non-exhaustive

list of examples of such costs, including "repairs, maintenance, personnel-related costs, and

administrative expenses." Id. However, the Court did not hold that only normal and recurring

costs may be recovered under R.C. 4909.15(A)(4) but, rather, recognized that a utility incurs

costs for a variety of undertakings related to the operation of its business to provide utility

service. More importantly, there is no such express requirement in the statute itself. R.C.

4909.15(A)(4). What matters is not whether the cost is normally recurring, but whether the cost

was incurred in the rendering of utility services during the test year.

Even if the Court were to limit R.C. 4909.15(A)(4) to recurring expenses, the obligation

to comply with environmental laws is ongoing. Thus, Duke Energy Ohio's costs associated with

achieving and maintaining environmental compliance are, in fact, normal recurring expenses that
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are no different from repair or maintenance costs. Based on Appellants' argument, repair or

maintenance costs from larger, infrequent projects would not be recoverable. Such a conclusion

would lead to absurd results. Indeed, under Appellants' theory, system restoration costs resulting

from a 100-year storm would not be recoverable because the magnitude of the natural disaster

creating those costs is, by definition, abnormal and seldom recurring. See, however, In the

Matter of the Application of Ohio Power to Establish Initial Storm Damage Recovery Rider

Rates, Case No. 1.2-3255-EL-RDR, Opinion and Order (April 2, 2014), reh'g denied, Entry on

Rehearing (May 28, 2014). Similarly, under Appellants' reasoning, when a utility offers

retirement incentives to adjust work force levels, the associated personnel costs would not be

recoverable in rates as they are not normal or recurring. Yet, such costs are recoverable. In the

Matter of the Application of The Ohio Bell Telephone Company for Authority to Amend Certain

of its Intrastate Tariffs, 84-1435-TP-AIR; et al., Opinion and Order at 12, Appx. at 45

(December 10, 1985). Environmental compliance costs - regardless of their nature, magnitude,

or timing - are most certainly costs of rendering utility service. In re Application of Columbus

Southern Power Company, et al. v. Pub. Util. Comm., 138 Ohio St.3d 448, 2014-Ohio-462, 8

N.E.3d 863.

Notably, in authorizing the Company to defer environmental investigation and

remediation costs more than three years ago, the Commission found them to be "business costs

incurred by Duke in compliance with Ohio regulations and federal statutes." In the Matter of the

Application of Duke Energy Ohio, Inc., for Authority to Defer Environmental Investigation and

Remediation Costs, Case No. 09-712-GA-AAM, at 3, Appx. at 69 (Nov. 12, 2009). See also In

the Matter of the Application of Columbia Gas of Ohio, Inc. for Authority to Defer

Environmental Investigation and Remediation Costs, Case No. 08-606-GA-AAM, at 2, Appx. at
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73 (September 24, 2008). The Commission thereafter affirmed this conclusion when it found, in

this case, that the costs anticipated by R.C. 4909.15(A)(4) include those expenses incurred by

Duke Energy Ohio in responding to its present legal obligations, so that it may continue to

provide natural gas service to its customers. Contrary to Appellants' assertions, the costs for

which the Commission authorized recovery fall within R.C. 4909.15(A)(4).

C. R.C. 4909.15(A)(4) does not require that costs be "matched" with "used and
useful" property.

Again, the Commission had allowed Duke Energy Ohio to defer, as business costs, those

costs related to environmental investigation and remediation for recovery in the Company's next

rate proceeding, pursuant to its authority under R.C. 4905.13, Appx. at 354,. In the Matter of the

Application of Duke Energy Ohio, Inc., for Authority to Defer Environmental Investigation and

Remediation Costs, Case No. 09-712-GA-AAM, Finding and Order, Appx. at 67 (November 12,

2009). This decision was not appealed. Thus, the deferred expenses were properly included in

the Company's rate application. Also uncontested was the Commission's determination, at the

outset of the rate proceeding, that the test year would be calendar year 2012. In the Matter of the

Application of Duke Energy Ohio, Inc., for an Increase in its Natural Gas Distribution Rates,

Case No. 12-1685-GA-AIR, et al., Entry (July 2, 2012), Appx. at 76. Nevertheless, Appellants

and Amici Curiae assert incorrectly that there is a requirement that expenses associated with

utility-owned operations be "matched" with property that is used and useful, at the date certain,

in the provision of utility service. In an attempt to shore up this argument, Appellants and Amici

Curiae point to two previous decisions by the Commission, referred to in their briefs as Ohio

Edison I and Ohio Edison H. The misreading of these cases by the Appellants and Amici Curiae

should not lead the Court astray. The only commonality between these cases and the present one

is that they all involve questions related to allowance of expense items in a rate proceeding.
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Ohio Edison I (In the Matter of the Application of Ohio Edison Company for Authority to

Change Certain of Its Filed Schedules Fixing Rates and Charges for Electric Service, Case No.

89-1001-EL-AIR, Appx. at 79) involved costs associated with maintaining generating facilities

in "cold standby status." The costs in this case, were entirely discretionary; the Company

indicated that it would not be placing the plant in service for the next "two or three" years and

that the property did not contribute to the Company's capacity reserve margin. Id. at 62, Appx.

at 144. Likewise, in Ohio Edison II (In the Matter of the Application of Ohio Edison Company,

The Cleveland Electric Illuminating Company, and The Toledo Edison Company for Authority to

Increase Rates, Case No. 07-551-EL-AIR, et al., Appx. at 198), expenses for securing and

maintaining retired generation facilities were also deemed to be optional costs, incurred at the

utility's discretion. The utility chose to retain the facilities and secure them rather than to

demolish them and avoid the security expense. Id. at 14, Appx. at 211.

Appellants and Amici Curiae gloss over a critical distinction in their effort to analogize

this case to Ohio Edison 1 and II; namely, why the costs were incurred. Here, Duke Energy

Ohio's environmental remediation costs were not discretionary, but were required to comply

with federal and state law. Therefore, the costs at issue in Ohio Edison I and Ohio Edison II are

fundamentally different than the costs for remediation of MGP sites and these prior cases are

thus irrelevant.

Moreover, the costs were incurred by Duke Energy Ohio during the test year in

accordance with federal and state environmental laws and are related to the provision of utility

service. That the MGPs themselves were no longer in service is immaterial to the Commission's

conclusion or the Company's obligation to incur the costs. There is currently contamination at

the East End and West End properties owned and operated by Duke Energy Ohio and the laws
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that mandate environmental responsibility and actions to remediate the sites are currently in

effect. The remedial nature of these laws imposes liability for current conditions, regardless of

when and how they are created.

As explained by Duke Energy Ohio witness Dr. Andrew C. Middleton, a leading expert

on the history of MGP plants, an understanding of the impacts caused by the chemical

contaminants from MGP sites did not develop until approximately the 1970s, and the United

States Environmental Protection Agency's focus on contamination from MGP sites did not begin

until at least 1985. Direct Testimony of Dr. Andrew C. Middleton, at 24-25, Second Supp. at.

65-66. Thus, the existence, scope, nature, and magnitude of any environmental liability

associated with MGPs were simply unknown (and did not exist) throughout the entire period

when the sites were active. The science to support the passage of laws to impose today's

liabilities for remediating contaminated sites did not exist until relatively recently. Thus, using

generational mismatch as a rationale to suggest that the current liability should not be borne by

current customers is unsupported and illogical. 'I'he requirement to address potential

contamination is not effective until the requirement in fact becomes a requirement.3

Amici Curiae overlook this important fact in their argument that today's customers

should not be responsible to clean up environmental problems resulting from previous years'

activities. Amicus Brief, at 3, 6, 12. Yet, if one were to take the argument of the Amici Curiae

to its (il)logical conclusion, then the costs of MGP remediation should have been borne by the

customers of Duke Energy Ohio's predecessors when the sites were producing manufactured gas

consistent with the regulations and policies of the time. But the customers at that time would

3 Dr. Andrew C. Middleton provides a detailed explanation of the process of investigation
leading up to remediation in his testimony. Direct Testimony of Dr. Andrew C. Middleton, at
30-35, Second Supp. at 71-76.
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have objected to the unfairness of paying for costs that appeared to have been incurred

unnecessarily. By extension, looking forward, the argument by Amici Curiae would support the

proposition that today's natural gas rates should include the future compliance costs of

environmental regulations that have not yet been contemplated, let alone written. Obviously,

such a proposal would also be opposed by customers and their representatives, because such

costs would not be presently known or necessary.

The facts provided at the hearing in this case conclusively established that the

remediation was legally required and was initiated as the result of current-day changes in use and

potential exposure pathways of the respective properties. Thus, the liability is undeniably a

present one, the work performed in response to the liability was done in the present, and

remediation was addressed in the test year. The resulting costs, therefore, reflect costs to Duke

Energy Ohio, a regulated utility, of providing utility service.

D. The Commission properly found that Duke Energy Ohio established a
sufficient nexus between the costs of remediation and its current utility
service operations.

Appellants make much ado about the dissenting opinion in these proceedings. Opinion

and Order, at Dissenting Opinion. The dissent noted "[f]urther, the public utility service at issue

is distribution service, and Duke has failed to demonstrate the nexus between the remediation

expense and its distribution service." The concern raised by the dissent and argued by the

Appellants is based on the fallacy that Duke Energy Ohio's obligation to remediate the sites

arose when the contaminants were released into the soil and groundwater. This is incorrect.

Although the contamination was the result of gas production and MGP operations, the remedial

activities were performed in connection with Duke Energy Ohio's current ownership and

operation of facilities that provide current natural gas operations and distribution service, as well
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as the requirement to comply with environmental laws as both the current and historic owner and

operator of the sites. Moreover, the Commission found:

Not only is Duke legally obligated to remediate these sites as the owner and
operator of these sites, but it is undisputed on the record that Duke has the
societal obligation to cleanup these sites for the safety and prosperity of the
communities in those areas and in order to maintain the usefulness of the
properties; therefore, these costs are a current cost of doing business.

Opinion and Order at 59 (emphasis added).

Although Appellants and the dissent may disagree with the Commission's majority

opinion, the majority did find that Duke Energy Ohio had established a sufficient nexus between

the remediation expenses and its current utility operations at the two sites.

E. Duke Energy Ohio has a statutory and constitutional right to recover
costs incurred for rendering utility service.

In arguing that the costs incurred by Duke Energy Ohio should not be passed on to

customers, Appellants and Amici Curiae assert incorrectly that a regulated entity must absorb

such costs in a way that will not otherwise impact customers. This is manifestly not true. Duke

Energy Ohio is a public utility as defined in R.C. 4905.02, Appx. at 347, and a natural gas

company as defined in R.C. 4905.03, Appx. at 349,. As such, the Company is subject to the

jurisdiction of the Commission. Provisions in Revised Code Chapter 4905 establish the

Commission's authority to supervise and regulate all public utilities within its jurisdiction.

Under these statutory grants of authority, the Commission has "an obligation ... to ensure that the

jurisdictional utilities receive reasonable compensation for the services they render." In the

Matter of the Commission Review of the Capacity Charges of Ohio Power Company and

Columbus Southern Power Company, Case No. 10-2929-EL-UNC, Opinion and Order, at 22,

Appx. at 273 (July 2, 2012) (emphasis added). fn. carrying out its responsibility under these

statutes, the Commission is further directed to consider costs to a utility for rendering such
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service. R.C. 4909.15, Appx. at 356,(A)(4). Failure to do so properly would result in an

unconstitutional taking of the Company's property by forcing investors to forego earnings to

which they are otherwise lawfully entitled.

Duke Energy Ohio is constitutionally entitled to recover its reasonably incurred expenses

and to have the opportunity to earn a fair return on the value of the assets it employs for the

public convenience. This black-letter proposition of law has been the holding of the United

States Supreme Court for more than a century. See, e.g., Smyth v. Ames, 169 U.S. 466, 547

(1898). Under this principle, the Commission must allow Duke Energy Ohio to recover the costs

of providing regulated service - in this situation, including the cost of environmental

investigation and remediation in compliance with state and federal law. The United States

Constitution and the Ohio Constitution prohibit a contrary result.

The federal takings clause prohibits federal and state governments from taking private

property for public use, without just compensation. See, e.g., Smyth v. Ames, 169 U.S. at 547

(1898); Fallbrook Irrigation Dist. v. Bradley, 164 U.S. 112, 158 (1896). Thus, the United States

Supreme Court has consistently held that utilities must receive just and reasonable compensation

for property used to provide services to the public. As the Court explained in the Bluefield case:

Rates which are not sufficient to yield a reasonable return on the value of the
property used at the time it is being used to render the service are unjust,
unreasonable, and confiscatory, and their enforcement deprives the public utility
of its property in violation of the Fourteenth Amendment.

Bluefield Waterworks & Improvement Co. v. Pub. Serv. Comm'n of West Virginia, 262 U.S. 679,

690 (1923) (internal citations omitted).

The Court has consistently affirmed a utility's constitutional right to just and reasonable

compensation: "The guiding principle has been that the Constitution protects utilities from being

limited to a charge for their property serving the public which is so `unjust' as to be
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confiscatory." See, e.g., Duquesne Light Co. v. Barasch, 488 U.S. 299, 307 (1989); City of

Marietta v. Pub. Util. Comm., 148 Ohio St. 173, 184 (1947) (recognizing that the Constitution

protects utilities against confiscatory rates). As a quasi-legislative act, an order prescribing rates

that are confiscatory is constitutionally void. Bluefield Waterworks, 262 U.S. at 683.

The Ohio Constitution similarly prohibits the taking of private property for public

purposes without appropriate compensation: "Private property shall ever be held inviolate, but

subservient to the public welfare.... [W]here private property shall be taken for public use, a

compensation therefor shall first be made in money...." Ohio Constitution, Article I, Section 19,

Appx. at 300

The federal district court in the Southern District of Ohio has similarly applied these

constitutional principles to an Ohio public utility:

[T]o preserve the integrity of the Due Process Clause of the Fourteenth

Amendment, state-prescribed rates must allow a utility to recover its costs with a

reasonable rate of return on the value of the property being used by the state to

provide a public service.

Monongahela Power Co. v. Schriber, 322 F.Supp.2d 902, 918 (S.D. Ohio 2004) (internal

citations omitted). The district court explained, with regard to the service in question, that the

utility "cannot, consistent with the Constitution, be required to provide such service and in return

receive a rate which is confiscatory, that is, a rate that does not permit recovery of actual costs

together with a fair return." Id. at 906 (emphasis added). These constitutional mandates apply

with equal force to Duke Energy Ohio. The Company must be permitted to recover its costs as a

regulated public utility, pursuant to state and federal law.

Amici Curiae further seek to adduce support for their argument that Duke Energy Ohio is

not authorized to recover these costs from the General Assembly's recent non-action on a

particular legislative proposal, claiming that such non-action is meaningful in the context of the
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Commission's authority. However, it is widely acknowledged that "failed legislative proposals

are a dangerous ground on which to rest an interpretation of a prior statute. Central Bank of

Denver N.A. v. First Interstate Bank of Denver, N.A., 511 U.S. 164, 187, 114 S.Ct. 1439. A bill

can be proposed or rejected for any number of reasons." Solid Waste Agency v. United States

Army Corps of Eng'rs, 531 U.S. 159, 121 S.Ct. 675 (2001). See also United States v. Dion, 752

F.2d 1261 (1985) (the failure to pass a bill creating a specific exception for American Indians

does not show that Congress expressly intended that the Act would abrogate Indian treaty

hunting rights) (rev'd on other grounds); Oliver, EXR, v. Kaiser Community Health Foundation,

5 Ohio St.3d 111, 115, 449 N.E.2d 438 (1983) ("Legislative inaction is a weak reed upon which

to lean in determining legislative intent"). The fact that legislation did not pass could just as

easily mean that it was unnecessary. The courts must construe the statutes based upon what the

General Assembly does enact, not what it fails to enact.

F. Other jurisdictions have treated utility MGP remediation costs similarly.

The Commission's conclusion that environmental investigation and remediation costs

reflect recoverable costs is consistent with R.C. 4909.15(A)(4), Appx. at 356, and the

Commission's own precedent. Additionally, this conclusion is consistent with that reached by

other state commissions. Indeed other state regulatory commissions have likewise recognized

that MGP site investigation and remediation costs constitute current costs of providing utility

service. See Attorney General v. Michigan PSC and Peninsular Gas Co., 463 Mich. 912, 618

N.W.2d 904 (MI Sup. Ct. 2000) (remediation expenses are a present business expense). See also

In re Public Service Electric & Gas Company, BRC Docket No. ER91111698J, 1993 WL

505443 (N.J. Bd. Reg. Comm'rs, Sept. 15, 1993), reh'g denied (Jan. 21, 1994) (environmental

cleanup costs are "viewed as being a necessary and ongoing cost of doing business") (emphasis

added); Citizens Util. Bd. v. Illinois Commerce Comm'n, 166 Il1.2d 111, 651 N.E.2d 1089, 1098
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(111. 1995) ("the cost of delivering utility service reasonably encompasses current costs of doing

business, including necessary costs of complying with legally mandated environmental

remediation") (emphasis added); Re Wisconsin Power and Light Co., 1993 WL 494111

(Wis.P.S.C.) ("[u]nder current law, applicant is required to investigate and clean up its MGP

sites. From that perspective, MGP cleanup costs are current and legitimate expenses reasonably

incurred and therefore are subject to recovery from ratepayers. They are no different from costs

incurred to make existing plant comply with new, more stringent health or safety requirements,

such as the addition of new air pollution control equipment to comply with tighter air pollution

standards") (emphasis added); Re Midwest Gas, a Div. of Iowa Pub. Serv. Co., 133 P.U.R.4th

380, 1992 WL 207197 (Iowa Util. Bd. 1992) ( accepting cleanup costs as current and legitimate

costs of doing business); Re Yankee Gas Services Co., Docket No. 92-02-19, 1992 WL 333210

(Conn. Dept. Pub. Util. Control, Aug. 26, 1992) (prudently incurred MGP cleanup costs allowed

as proper operating expenses); and In the Matter of California Edison Co., Decision No. 91-12-

076, 1991 Cal. PUC LEXIS 911, 130 P.U.R.4th 97 (CA PUC; Dec. 1991) ("hazardous waste

cleanup costs are liabilities associated with ownership of utility property, and the costs are

recovered entirely from ratepayers")

Although these decisions were not based upon Ohio law, they reflect the reasonable

conclusion that a regulated utility should be allowed to recover environmental remediation costs

as they reflect a current business expense.
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Proposition of Law No. 3:

A Party Seeking a Stay on Appeal from the Public Utilities Commission of Ohio

Must Execute an Undertaking Pursuant to R.C. 4903.16.

A. The requirement for a bond under R.C. 4903.16 is constitutional.

In challenging the bond requirement under R.C. 4903.16, Appx. at 346, , Appellants

ignore the fact that legislative enactments "have a strong presumption of constitutionality." N.

Ohio Patrolmen's Benevolent Assn v. Parma, 61 Ohio St.2d 375, 377, 402 N.E.2d 519 (1980).

They further fail to concede the Court's function in respect of this challenge. "[A] court has

nothing to do with the policy or wisdom of a statute. That is the exclusive concern of the

legislative branch of government. When the validity of a statute is challenged on constitutional

grounds, the sole function of the court is to determine whether it transcends the limits of

legislative power." State, ex rel. Bishop v. Mt. Orab Village School Dist. Bd. of Edn., 139 Ohio

St. 427, 438, 40 N.E.2d 913 (1942). And "a statute must be enforced unless it is in clear and

irreconcilable conflict with some express provision of the constitution." State, ex rel. Ohio

Congress of Parents & Teachers v. State Bd. of Education, 111 Ohio St.3d 568, 2006-Ohio-

5512, 857 N.E.2d 1148, 9[20 (internal citations omitted). Indeed, as the Court recognizes, before

a statute may be found unconstitutional, "it must appear beyond a reasonable doubt that the

legislation and constitutional provisions are clearly incompatible." State, ex rel. Dickman v.

Defenbacher, 164 Ohio St. 142, Syllabus of Court, 11, 128 N.E.2d 59 (1955).

R.C. 4903.16, Appx. at 346, requires a bond that is conditioned for the prompt payment

of all damages caused by the delay in the enforcement of the Commission's order as a condition

precedent to receiving a stay while an appeal from an administrative agency decision is pending.

'This statute reflects the proper exercise of legislative power and cannot now be declared

unconstitutional.
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1. R.C. 4903.16 does not violate separation of powers principles.

Appellants argue that the requirement of a bond as a condition precedent to pursuing an

administrative appeal violates the principle of separation of powers. Appellants' Merit Brief at

19. This is the only basis on which they allege the statute unconstitutional. But there is no

"constitutional provision specifying the concept of separation of powers." State, ex rel. Cydrus

v. Ohio Pub. Emp. Ret. Sys., 127 Ohio St.3d 257, 2010-Ohio-5770, 938 N.E.2d 1028, 122.

Rather, the "doctrine is `implicitly embedded...in those sections of the Ohio Constitution that

define the substance and scope of powers granted the three branches of state government."' City

of Norwood v. Homey, 110 Ohio St.3d 353, 2006-Ohio-3799, 853 N.E.2d 1115, 1114 (internal

citations omitted). This implicit doctrine cannot defeat express constitutional provisions that

define the Court's powers.

"Section 1, Article II of the Ohio Constitution provides that all legislative power of the

state is vested in the General Assembly. Thus, the General Assembly possesses the authority to

enact any law that does not conflict with the Ohio and United States Constitutions." Stetter v.

R.J. Corman Derailment Servs., L.L.C., 125 Ohio St.3d 280, 2010-Ohio-1029, 927 N.E.2d 1092,

1 36. Further, it is well-established that the Court has the powers vested in it by the Ohio

Constitution and Ohio Revised Code. Specifically, the Ohio Constitution states that "[t]he

Supreme Court shall have appellate jurisdiction as follows: (d) Such revisory jurisdiction of the

proceedings of administrative officers or agencies as may be conferred by law." Ohio

Constitution, Article IV, Section 2(B)(2)(d), Appx. at 302. Accordingly, any power to review a

direct appeal from an administrative agency is statutory only, and may be limited by statute,

making this proceeding one under the Court's constitutional jurisdiction "as may be conferred by

law." R.C. 4903.12, Appx. at 345, provides that authority.
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Despite these authorities, Appellants forget that administrative review via statute is not

the same as original jurisdiction under the Constitution. See, e.g., A. DiCillo & Sons, Inc. v.

Chester Zoning Board of Appeals, 158 Ohio St. 302, 304, 109 N.E.2d 8, 9 (1952); Miller v.

Bureau of Unemployment Compensation, 160 Ohio St. 561, 563, 117 N.E.2d 427, 428 (1954);

State ex rel. Michaels v. Morse et al., Industrial Commission, 165 Ohio St. 599, 606, 138 N.E.2d

660, 665 (1956); and Office of Consumers' Counsel v. Public Util. Comm., 61 Ohio St.3d 396,

403, 575 N.E.2d 157 (1991). The same statutory power that confers the authority to review the

Commission order on appeal does not also include the authority to stay the Commission order.

Certainly nothing in the Constitution would allow the Court to use its inherent constitutional

authority to expand the scope of its statutory jurisdiction over direct administrative appeals,

because, if the Court's inherent constitutional authority were plenary in every respect, there

would be no need for the General Assembly to have enacted any enabling legislation to confer

statutory jurisdiction upon the Court for review of certain administrative proceedings.

R.C. 4903.16, Appx. at 346, provides the exclusive mechanism for parties to apply for

and obtain a stay from this Court. There is no other mechanism available. To grant a stay, this

Court must apply that mechanism, rather than disregard it. Otherwise, if there is a separation of

powers violation, it is created by the Court disregarding the legislative policy-making of the

General Assembly through the provisions it has placed in the statute. Central Ohio Transit

Authority v. Transport Workers Union of America, 37 Ohio St.3d 56, 62, 524 N.E.2d 151 (1988)

("...this court upholds the doctrine of separation of powers by preserving the integrity of the

legislative function"). R.C. 4903.16, Appx. at 346, requires a bond to be posted in order to

pursue an appeal, and the bond must be sufficient for the prompt payment of all damages caused

by the delay in the enforcement of the Commission's order. That is exactly what this Court has
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held in the past when enforcing the provision requiring a bond. See, e.g., Keco Industries, Inc. v.

Cincinnati & Suburban Bell Tel. Co., 166 Ohio St. 254, 258, 141 N.E.2d 465, 468 (1957); City of

Columbus v. Pub. Util. Comm., 170 Ohio St. 105, 112, 163 N.E.2d 167, 172 (1959); MCI

Telecommunications Corp. v. Pub. Util. Comm., 31 Ohio St.3d 604, 510 N.E.2d 806 (1987);

Office of Consumers' Counsel v. Public Util. Comm., 61 Ohio St.3d 396, 403, 575 N.E.2d 157,

162 (1991); Ameritech Ohio v. Pub. Util. Comm., 79 Ohio St.3d 1473, 682 N.E.2d 1002 ( 1997);

Consumers' Counsel v. Pub. Util. Comm., 107 Ohio St.3d 1679, 2005-Ohio-6480, 839 N.E.2d

401; Reading v. Pub. Util. Comm., 105 Ohio St.3d 1496, 2005-Ohio-1666, 825 N.E.2d 612

(2005); Consumers' Counsel v. Pub. Util. Comm., 109 Ohio St.3d 1492, 2006-Ohio-2762, 848

N.E.2d 856 (2006); and In re Complaint of Corrigan v. Clev. Elec. Illum. Co., 2014-0799, June

25, 2014, Merit Decision (motion for stay denied for failure to comply with the notice and bond

requirements set forth in R.C. 4903.16, Appx. at 346,). Appellants have not overcome the strong

presumption of constitutionality, as reflected in the Court's long-standing precedent, and thus

cannot establish that the bond requirement is clearly incompatible with an express provision of

the constitution. The Appellants' contentions must be rejected.

Indeed, in the absence of such an outcome, the Court will have initiated a sea change in

the law that will cause parties to appeal every rate decision that the Commission issues.

Appellants will routinely seek to delay rate changes and appellees will have no recourse for the

harm caused by the delay while the case is on appeal, creating a significant, unjustified incentive

for appellants to prolong litigation - regardless of whether an appeal has any merit. Simply put,

the benefit an appellant would derive from a delay in rate changes would always outweigh the

cost of losing an appeal, which would have been all but eliminated. Unless this is the course that

the Court now desires to chart, in contravention of the General Assembly's obligation to
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determine policy, decades of precedent, and the express provisions of R.C. 4903.16, Appx. at

346,, this would be an unintended consequence with significant ramifications.

2. Appellants confuse an absolute restriction on a court's stay power
with powers as "conferred by law."

Appellants rely on two prior decisions from this Court in claiming that the bond

requirement is R.C. 4903.16, Appx. at 346, is unconstitutional. Appellants' Merit Brief at 21.

But those cases are unpersuasive. In City of Norwood, the statutory provision at issue precluded

a court from enjoining the taking and using of property before appellate review. City of

Norwood, 110 Ohio St.3d at 384. Similarly, the provision at issue in State v. Hochhausler, 76

Ohio St.3d 455, 668 N.E.2d 457 (1996), contained an absolute prohibition against stays. 'I'he

Court found these blanket restrictions to be unconstitutional. Hochhausler at 464. There is no

similar prohibition in R.C. 4903.16, Appx. at 346,, at issue here. Rather, that statute reflects the

legislative grant of authority to the Court to issue a stay in an appeal from an administrative

agency decision only once protective conditions have been met. This legislative grant of

authority, through the words "as conferred by law," is undeniably constitutional.

B. The public officer exemption in R.C. 2505.03(B) does not apply to override
the bond requirement under R.C. 4903.16.

Revised Code Chapter 2505 is a broad chapter governing the appellate process in the

absence of a more specific, statutorily defined process. Indeed, R.C. 2505.03(B), Appx. at 343,

states that "[u]nless, in the case of an administrative-related appeal, Chapter 119, or other

sections of the Revised Code apply, such an appeal is governed by this Chapter." (Emphasis

added.) As the Court has found, "...in the context of administrative appeals, more specific

provisions of the Revised Code may apply, and if they do, Chapter 2505, Appx. at 343, [ is

superseded by those sections." Southside Community Development Corp. v. Levin, 116 Ohio
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St.3d 1209, 2007-Ohio-6665, 878 N.E.2d 1048, 15. Chapter 4903 undeniably provides the

definite framework for appeals from Commission decisions, with R.C. 4903.11, Appx. at 344,

detailing how an appeal is perfected and R.C. 4903.16, Appx. at 346, providing the mechanism

for a stay. See, e.g., City of Columbus v. Pub. Util. Comm., 170 Ohio St. 105, 108, 163 N.E.2d

167 (1959) (the "statutes of Ohio provide the method of appealing from final orders of the Public

Utilities Commission to this court"). Because of these more specific provisions, Chapter 2505

has no application to this appeal.

R.C. 4903.16, Appx. at 346, states that "the appellant shall execute an undertaking

payable to the state in such sum as the supreme court prescribes, with surety to the satisfaction of

the clerk of the supreme court, conditioned for the prompt payment by the appellant of all

damages caused by the delay in the enforcement of the order complained of... ." The Court

cannot now, as the Office of the Ohio Consumers' Counsel urges, apply Chapter 2505 to

eviscerate the condition precedent required by R.C. 4903.16, Appx. at 346,. The public officer

exception in R.C. 2505.12, Appx. at 362, simply does not apply to the Office of the Ohio

Consumers' Counsel in this context. Moreover, even if it did so apply, the other Appellants

cannot bootstrap themselves into any such statutory exemption simply by joining the Office of

the Ohio's Consumer Counsel in this appeal. Such a result would have the practical effect of

overriding the express requirements of R.C. 4903.16, Appx. at 346, and would, in addition, lead

to the practical impact that a "public officer of the state," as used in R.C. 2505.12, Appx. at 362,

includes a for-profit, Fortune 500 company.

V. CONCLUSION

The MGP remediation expenses that the Commission allowed are costs for services

incurred by Duke Energy Ohio in order to continue to provide public utility service in
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compliance with existing environmental laws and mandates. Expenses such as these have

always been examined by the Commission in rate proceedings, pursuant to R.C 4909.15(A)(4).

It would be illogical and contrary to the accepted rules of statutory construction to read the "used

and useful" standard in R.C. 4909.15(A)(1) into subdivision (A)(4). The Commission

understood the distinction between the constituent divisions of the ratemaking statute and noted

this in its Opinion and Order. The Commission was well within its authority and explained its

rationale and reasoning carefully. The Commission must be given due deference and its decision

affirmed.
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proposed ^^pWationg and other evidence of mordr and b4ain^ otherwise fuzy advised,
hereby a^^ its opinion and order.

AP.A-+F'a^RANCES,^,

John J. ^^gar'4 Jr., Paul A. Colbert, and ^beth Watts, 139 East Fourth Sireet
Room 25, AT ff, Ciritin.^^^ ^^^ 45201-^^ on bebalf' of Duke Energy Ohio, Inc.

Janine .^^^^n-Ostrand^, The Office of Ohio Conmmms° Counsel, by t.an^ Sauer,
Joseph Seric, and mchae.1 ^dzkowskip Assistant ^onsur^aers° ^^^^^, 10 West Broad
Street, ^^^ ^^^ ^^lumbrLI..^m Ohio 4321^3495p on h^baff of the residential cortswners of
Duke Energy OWop Im

David C. Rinebolt and Colleen Mooneya 231 West Lhna Street Findlay, Ohio ^^
^^^ on behalf of Ohio Partners for Affordable Energy.

Bricker & Eckler f.,tPd by Thomas J. aBrien9 100 South Third ^^ Columbus,
^^^ ^^^^^^ on behalf of the city of CinGinnaf^^

Boehni, Kurtz & Lowry, by David F. Boehm and hlichael L. Kurtz, 36 East Seventh
Street, Suite 1510, Cincinnati, Ofds^ 4520Z an behalf of 0-hio Energy Group and The Kroger
Company.

Chester, Wilcox & Saxbteg LLP, by John W. Bentine, 65 East Sta#e S#reet^ SWte 1000^
Columbus, Ohio 43215-4213r on behalf of Interstate Gas Supply, Imr

This #^^ ^^ ^^^^ that: tffie iua^s avosex#^^ ^^ ^
qw^^^^ ^^ ^^^^^^ ^^produa^^^^ ^^ ^ ^^^^ ^^^e
ftcuss^t d^livore#,. ^^ ^^ ^^^^^^ ^^^e of b€asine'so

t+^^^ci^ ^ .Date pro^^ssed
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Vcrysd Sater3 Seymour and Pewe LLP, by M. Howard Pes^^ff and Stephen M.
Howard, 52 Gay SWe Street P.O. Box 1008, Columbus, Ohio 43215, on behalf of Direct
Energy ^ces, LLC and Int^^s Ener,^ Services, Inc,

Christ^m chn,.^Wnseng Do€admtz, ^^ewe1I & Owens, LLC, by Mary W.
Christemen and JasOn W^, 100 East Campus, View Blvd.,6 Suite 360, ^^lumbus,^ ONo
43235, on behalf of People Working ca^^peratively6 inc.

John M. ^osker, 1077 Celestial Str^^ Suite 110, Ci.xchmatiP ONa^ ^^^ ^^^^ on
behalf of Stand Energy Corporation.

^omm R. Winters, First Assistant Attomey Gera^ral9 by Duane W. Luckey, Section
Chief, and ^ilam L Wright and lb-orras Undpvn,. Assistant .^^^^^s General, ftblic
Utffities Section, 180 East Broad Street, 9th Floor, Columbus, Ohio 43215, on behalf of the
Staff of the Public U^^^^ Commission of Ohio.

':

I^ PROCEDVML BACKCROIJ!ND

Duke Energy Oldom Inc. (Duke, company) is a public utility, engaged in the
dishibuti^^ and ^e of naturol ps to ap^^^y 424AW customers in Adants, ^rowxi,
Butierp Clermontp Clintom H^tm lEgMandp Mantgomeryp and Wan-en counties, Ohioa
As a public utflit^ and a natural gas company wi^ the defirdflon a^ Sections 4905.02 and
4905.03(A)(6), Revised Code, Duke is subject to the juxislf^oa of ^ Commission in
accordance with ^^^ 4905>04p 4905.05 and 4905.06, Revised Ca^^

^ June 18, 2007, Duke filed z^ofdce of its intent to ^e an itppUcadon to increase its
rates. The Commission issued an entry on July 11, 2007, establishing a test period of
January 1p 2007 through December 31f 2007 for the proposed rate incmase and a date
certain of March 31f 20079 as weH as granting certain ^^^^ requested by Duke.

Duke filed the application in Case No. 07-589-GA-AIX seeldng to increase its ^,9
rates on July 18£ 2I07. Duke also ^ed separate ap^^icatiom for approval of an allemafte
rate plan (Case Noo 07m590-GAMALT) and for approval to change accounting methods
(Case Noo 07-591-GAro < As ^^ghi-dly filed, Dulas rate increase application sought
approval for a 5o71 percent amua1 rate increase, €^ ^ddi#ior^ $34 trtillion, over cuxmt
toW adjusted c^^^ ^^^enues, As part of the altermti^e rate plan application, Duke
^^posw to: (a) extend the tenn of the Accelerated Main Replacement Program (AMRP)
and the ^^^ted rider (Rider AMRP) through the year 2019, (b) ^tab^^ a process to
recover its future investment ^Duke"s UtZty of the Future huiiat^^^ ^ough a new rider
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(Rider AU), and (c) create a new sales decoupling rider (Rider SD) to remove any
disincenti^^ for ^^^^ conservation iWtiadvesr I°t. ^ accounting appll^adm Duke ^ks
approval to defer certain costs to be recovered later as a part of the AIaW expendlhnes
and to caplWa^ the cost L-murred for cerUin prapnty reIocati€^m and replacements.

^^ entry issued September 5, 2007F the ConuniSion found ffiat Duke's application
in Case No. 07a589-GARAIR complied with the res{^inment^ of Section 4909.18, Revise1
Code, and Rule 4901.1-.19-05, Ohio Administrative Code (O,A:C»^) and accepted ttm
application for lBing as of JuJy 18^ 2W7o The entry also granted 1^^^^ waiver requests as
to ce-taira standard filing r^^mnen^ and directed Duke to pub^h notice of the
applka^on in newspapers of general ^ircW^tion in the company's service territc^. Duke
filed proof of such publication on February 25,2007, To provide intevsW parties with an
op1orhuiity to make ^^^es about the Duke applications, a technical conference was
hosted by the ^ommiss1an9s staff on August 20r 2007q

Motions to intervene in ^^ cases were granted to the OWo Energy Group (OEG),
the Kroger Company (1^^ger). lr-#enta^^ Gas Supply, Inc. (Interstate), the city of
Cincinm#lx the office of the Ohio ConsumtTs; Cour^ (OCC), People Working
Coop^^^vely} Inc. (PWC), 1n^^^s Energy Smvices, Inc. (1ntegys), Direct Energy
Services, LLC (Direct), ^toM Energy Corporation (Stand), and the Ohio Parftsus fcx
Affordable Energy (OPAE).

Investigations of Dukds applications were conducted and reports fded by the
^^^ssion sftff and. Blue Ridge ConsiAt^g Services, Inc. (Blue Ridge), a.xa, independent
auditing &-m Both the report filed by staff (staff Report, Staff Exr 1) and financial audit
^"rt filed by Blue Ridge (financial audit report, Staff ^ 4) were filed on Deceniser 20,
2007, Olaj^o^ to the Staff Report and/or financial audit report were filed by PWC,
OEG, Duke, OPAE, OCC9 and, jointly, by 1^^^s and Dked< Motions to ^^^ cerWn
objections were filed by Duke and s^C. Memoranda contra the motions to stlike
o14^^ wue filed by Duke, Intez:stat% OP.^, andxjolntlya by ln^s and Direct

On January 25, 2008, a prehearing conference was held, as reqLtixerl by Section
4909.19^ Revised Code. In accordance wiffi Seedon 495^.0839 Revised Code, local public
hearings were Md on Fe1ruaxy 4 2008, i°s. Ctxirmtt Ohio, arad, on March 119 2008, in
Mason, Ohio.

A total of 27 witnesses ^^tLried at the two local ]aeminp in C`€na^^^, whae four
people took the stmd at the Mason ^eazing< Two witnesses tesfi£ied in favor of the rate
incma.^^ parfica.1arly as to the accelerated main replacement (ANMP) asid rLqer
replacement prograniso An^^^ ^^m twdfied ^^ although he was not ^^posed to the
rate 1ncmase if Duke required addadorW money to maintain the gas linm he was opposed
to the extent that the increase is ^corpcTated into the mandMy customer ^^^ as
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opposed to the v^lunx-tdc charge. The witnew claimed ffiat applying the imrea.se in such
a rnamer discourages ^^^rgy efficiency and adversely affects ms'denttal customers with
^^ homes (Cincianad .Pubik Hearing 1, p. 20-21)e The remWrs^g vvitnesses at the local
public hearings were opposed to the inaeasep asserting that their uWit^ ^ are ^^ad^
expensive, particularly for individuals on fixed incomes and for ^^w income individuals
and .^^iesp while others argued that ^easing the customer charge, as proposed, ^^tdd
MLRsO..Y..fu.b6kge W.o%i:bK:f. b atlrv35.3'AS.

The evsdenttary hearing was caR^ on ^ebruary 26, 2W89 and continued, to allow
the parties additional time to negotiate ^^^^ment of the issues in these proceedings. On
February 28, 2008, the pmties f^ed a ,^oint Stipulation and Rec ommendation (Sdpulat3on,
Joint Ex. 1) resolving aff the issues except the adoption of a new .^^^dentW rate design.
The eAdent^ hearing was reconvened on Mamh 5 and ^^^ 6, ^^ Duke and staff
filed the testixnony of Patal G. Sn-rat*ra (L^e Exe 29) and of J. Edward Hess (Staff Ex. 2), in
support of the SttpuXatzmL With respect to the unresolved issue of residential rate destgi-4
Duke presented wit^sses James A. Riddle (Duke Exs. 10 and 25), p&W G. Smith (Duke
Exsa 11 and 19), Donald L Stork (Duke Exs. 13,, ^, and 22), and James E. Ztokowsld (Duke
.F^. 16)^ ^^ cage3 Wilson Gonzalez ^^C Eys: 5 ,^^ 18) and Anthony J. Yankel ^^C Exa
6 and 17)^ and SWf prmnted the ^^ony of Stephen E. Puican (Staff Ex. 3).

Indtial bxiefsg in support of their respective positions, were ^^ by Duke, OPAF,
OCCp and staff on Marr-h 17q 2t^. Reply bTief$ were filed on Marrh 24a 2008s

A, D biot^^n fa^^ gLect^^ ^ er

On pet^^ 21, AN9 Duke filed a motion for protective order for information
^ftched to Lhe direct t^stimOnY of 1aIatdwVv G. Sn-dth (Duke Ex. 27) and marked as
Attachment 1^^^1. Duke contends ffiat Atta^^^ MGS-1 conwm prop-rietiry pricing
^onrtat€on fsam vendors for ^^^ment necessary for Duke"s Utility of the ^ulure
progauL The company states that the ^ormadon for which Duke seeks cona€ientW
treatment is rwt known outside of Duke and its vendors. ptrthermoM Duke statm that,
within the company, such u-dormation is ^^^ diweminated to employees who have a
^egitimate businm need to know and act upon such informa#^om A^^ordingly¢ Duke
considers the information to be propraetaryg confidential, and trade secret, as defined in
Section 1333,619 Revised Ca^^ and requests that the information be treated as confidenU
in ^^^^^^e with the pr^^^orm of Sections 1333r^^ and 4901<16, Revised Code. No
party opposed Duke's request for proteefive treaiment of At^chment ^^^ ^

The CornzLission recognizes ffiat OhtoAs publ^^ records law is intended to be
libera.[^ construed to ensure that gov^ental records are open and nu€i^ available to
the pub^^, subject to only a few vmy lindted and nwTo^ ^^^^tions. ,^^ate €x rel, M7liams
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V. CJeveland (1992)a 64 ^tdo SOd Wp 549. Ho^^vm one of the excepi^ons is for ^^^
secrets. ^wdon 1333061(D), Revised Code, defines trade seaet as;

^^ormtiond imiuding the whole or any portion or phase of
^^ ^^^^^ or ^^cal i^^^^^^ ^^m procem,
PrOcedumd EOrmula, p^ttem¢ compilatiora^ ^^ogmni, device,
method, teclu-iquep or i^^^ement, or any business
i^ommticm of pi^^ ^dal i^^^^^^ or ^ting of names,
addresses, or telephone r^^^, ffiat satisfies both of the
fs^^^^ng-

(1) It derives iridepen^ent ^^non-dc value, actual or
potential, from not being genernfly known to, and
not being readily ascertainable by proper in^^
by, other persons who mn €^^ ^^^^^ value
from its dM^^e or use.

(2) It is the subject of efforts that are reasonable
under the cizc^tan;^ to maintain its secrecy.

'rhe Commission finds that Attachment ^GS-1 is ffima^W infm7nataon ^t derives
independent econon* value from not being genem1y known to or readily ascertainable
by proper mearLs by others who can obtain economic value h^om a^ use and that it ^
^^^^ ^ reasOra,^^^^ ^^ ^O mAintain its saczec'ye Therefore, we find that it conWm
trade secret information, as defined ander Smdon 1333.61(D), pevisei Code, and,
therefore, that it shovid be granted protective #^^bnent In ^^corci^e Wath Rule 4901 -1-
24p O.A.Ca, Dukes request for a protective o-^^^ is granted and the i^or=taon filel
under wa1., as ^ftchm^^ MGS-14 shall be afforded protwdve treatment for 1S m€^^
h'mn the date this order is i^ued, Any request to extend protective treatment shall be
made in accordance with Rule 4901m1a24(]F), OsA<Co

B. ^^^M

On i*^bmBTY 25, 2008, Duke ffled a motion for waiver of a Commi^^n fifing
reqYirement and leave to .ifle ciepesitions $nstankro Duke stabm that depositi^ were
conducted on F^^^ 21, 2008. On fTid^^^ February 22, 2008, Duke f.1ed notice that it
would be ffling the deposition transcripts of five wftesses and commenced electronic
ftansn'tission of the depositions. However, Duke states that it subsequently learned ^^
^^^ one of the Bve €iepositio= ww recei°^^ by the ConaTdss1on°.^ ^^kedng Division
before the end of the ^usinfts day ^^ ^ebmaq 2Z 20M: Acc^^^^^^ the remaining four
depositions were ^^^^^y transn-dtted ^^ Monday, February 25P 2008a Duke ^equ^
that the Ccaranission waive the requirement of Rule 4901-1-21(N), C.^^^ , that depositions
be filed with the Commission at least thxce days prior to the comna=e€aenk of the
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heara.ng. In this ^nstame, the Commission finds Dukogs request to waive the ^^^ent
that deposition tw^^^^ be Med at least three days prior to the commencement of the
hearing to be reasonable, Accordingly, the request for waivex should be granted.

11. ^^AR`^ ^F THE E"4^^^^^^

A. EUMMM of the P^^^tioWation

The ordy issue not resoIved by the Stipulation is the proposed r^^entW rate
design wW^ was litigated. and is expressly reserved for our d.eterxrdnation. A rs^w design
is :recanunended by the ^onmissioit^s staff and Duke, but opposed by ^C and OPAE:
The city of ^"iracimati, PWC, and the commercial and ind^strW interaenm take no
position wiffi respect to this issue at4 Ex. I at 5). Pu^suant to the Stipulation, the parties
agreep among other tHn^^, thatt

(1) Duke wi1 receive a revenue ;^ase of $18D217,W, w^ch
repreunts a perceratage increase of 3a05 peTcent and is bawd on
a 8,15 percent rate of retsarn Duke wiU not be required to ^e
the ^May update fiting of actual financi^ data for the tnt year
Utr Exv 1, at 5 and Stipulation Ex. 1);

(2) Duke's revwue disiributiond biU€ng determinants, and rates to
be adopted are slwwn on Exhibit 2 of the Stipulation, and
assume the adoption of the new residential rate design. The
raLx:9, also reflect 0.$d^'w Aldft of N'*^',09O6O00 to the residential class,

plased-in over two years, based upon the agreed revenue
requirement and Duke°s updated cost of seMee study (M at 5;
Stipulation Ex. ^)J

(3) Duke will ^^^ deferred rate case ^^ses requested for
recovery in its filing in these cases as recommended in the Staff
Report (Id. at 6).

(4) Duke wiH 3^^^^ment new depreciation rates that reflect the
n-ddmpoint between Duke's proposed depreciation rates and the
rates proposed in the Staff Report, as shown on Stipulation
^^^^^(Id.) -

(5) The aflocawin of ^omytrnora plant related to t^ ^^^on of gas
distribution service ^ be based on an updated aRocati€^^

^ ^C and OPAL' object to the ^actmdubm of ^ ^^ ^eaUoeatiox^ ^ a 'Subsady,#^xce&` used ^ ^
Stipvjation (laf, at 5, footnote 6).
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factor of 19.29 percent that excludes the generation plant ^ssets
contributed to Duke by Duke Energy North Amexicaq LLC (Id.).

(6) Duke will fde actual data to support a Rider AMRP adjusbnmt
for the last nine months of 2007. The Rider AhW .r^^^^^
^^^^^ent will be inodified to include deferred curb-tro-meter
expense and riser otpenseP net of maintenance savings, for
calendar year 2007. Such net deferred ^^^ ^W be
capitalized with carrying ^^^es at an annual rate of 5.87
percentb representing the company's laan&mterm debt rate, and
recovered through Rider ^^^ beginning in this fiUng. Duke
may elect to recover tWa exp^ in any annual Rider s^^P
filings, provided ffiat the recovery does not exceed the Rider
AMRP cumulative residential rate caps. If this d^envd
expense causes Duke to ^xond the Rider AMRP cumulative
rate cap in any year, Duke may ^^^vex Owt portion of the
deferred expense t^t exceeds the rate cap in a subsequent year
as long as the recovery does not exceed the cumulative rate
cap. The new Rider AMRP residenba1 rates are LindW on a
cumulative basis as shown on Stipu.Iation Exkdbit 46 at 3, and.
recoverable p^,^uant to the Rider .AMP revenue allocation
described in paragraph 9 of the Sti^dm, Duke may
implement these rates, effective with the beginrdng of the first
billing cy^^ ^^^^^^^ issuance of the Cc^mmissioWs sarder¢
adjusted as necessary to penn€t the company hffl recovery of
the revenue incre&w thro€^gh May 19 2009, su^^ to refund,
upon Com^ion approval (Id, at 6-7).

(7) FoHowing tkae impEementation of new Fider ANW rates, Duke
wiU file a pre-filing notice and application annuafty to
implement subsequent adjuAmera.ts to Rider AMRP, beginning
in November 2ldtlP87.^^ The amual6 88.x^g wiU support the

adjustment to Duke's ^^^^ requirement for any ^eaw to
Ridex AhWv Duke ^^ continue to make its Rider AMR.P
annual ^^ unffl the effective date of Lhe .^^^ianys order
in Duke's next base rate case (ld- at 8m9).

2 AltkaOu^'^ the atiPulftticn dbwb Du€^ ^ ^e its amal Minp 41 Case No, €7-M-GA-.^ ewts
mmuni mvLnar vhs^uld be hW in a ^^ can to wrowxwda#^ the ^^^onal e€^encks of the
ComalWoWs Dascketing Woamsidon Systezxa, These ^^^ re,^*s^ ^am wiR be Wcd to ^ butastit
pSoceedanp9 and Duke shoui$ ^^ ^ putks to thm proceedings with each prefi1ng notice and
^ual A^^ gtpp^tiom

,.,,<.,,,.,,,,,..,,.,.i.t.,,,...,f,,,,r..ri„a,,,,,, :...............:.,..s__._.-..........,,..... _...
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(8) Duke's revenue rqu€remen^ calculation and Rider ^IRP
application filed with the Conunissi+^^ ^^ include the posk-
Mamh 31, 2007 (date certain) e^^^ cost and accumulated
reserve for «^epreciation of property associated with the AMRP
program that is used and useful an December 31 of the prior
year in the rendition of ^^^e as such property is associated
with the AhW and riser replacement ^rograrmX imluding
capiW expenditures for new plant (including but not hirdled to
new mains, s^^^es and risers), ac^^^shments for ^^ retirement
of existing assets, ^^cu^^^^ ^^^^^^^Service Carrying Chmgvs
(ddPISCC') an net plant add$^om and ^^ted deferred taxes
untat in1.ud.ed in rates for c€^^^^n in Rider AMRPq a proper
^^^ ^^^^^^ expense, and any ^^ of money or
property that Duke may receive to defray the cost of property
assod.^^^d with the ^IYW capital expenditur^^ The return
assigned to the recovery of all such net capital expenditures
shdC9.L be at a pre'"'f.Cd.d6, weighted average cost of capi&i6$.!. of 11.7

pMent ^'.t'dx at ^1 1)43

(9) Duke ^ su^^^^^ complete the AMRP by the end of 2019
and e^ complete the :^ replacement program by the end of
2012a Duke will file an application with the ConurisMon for
approval to extend the AMRP program if not suk^stants^^
completed by ffie end of ^^ (T& at 12).

(10) Duke shzffl miinWn its alternative tegul.^^^^ ^^^^^
^ the effeefive date of the CommassioKs order in the
comp^..^"^ next base rate ^^^ except that the incremental
$LOWs000 in .^^.g for weetherizatio€^^ ^^ be funded
through base ratesr4 If, for any reason, Duke does not expend
the +,N3043A'SL^Ld' ^ wen9.&k$M'hmtion fundirq ammmt in any year,

the amount not expended ^ be cas^^ over to ^ f^o^win^
year and added to the annua.1,$3aOWP000 funding to be available
for drsta.buiion to ^eatherizatiz^ projects during that year. If a
weaf^^^^n mvke provider does not ^^ its con^
requirements, including its ^^^ to meet deadlines, ^^^^^
^orunAtaiion with the Duke Energy Community Paruim}ip
(Collaborative), Duke wiJI reprogram the remaining fundins to

^

'l`his rate o# retam is basW on a IO,^ ^^ ^^ oxt r^ibr,

OCC agree$ with Duke's incmmental $1 ^^^ ^^eri=tion ft.i,din& httwevers OCC dom
not agree that thLs ouf-a^^ ^ent paiad expenditure should be es^^^cted thasugh ^ rates, and
amex^^ that d2le amount shoaalat instead be ^aDecked Uu-oa^^ a rider.
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a diff^t project and^^ assign it to ^^^ weathe-izatia^^
service provider so that the funding dollars can be spent
expeditiously and ^odue€ively (Id> at 12-14). S

(11) The residential rate caps on Stipulation Exhibit 4 apply to Rider
AMRP< Duke may establish deferrals for the expenses of the
riser replacement program if these ^^^ cause Duke to
exceed the cumulative rate cap, including a carrying cost of
5,87 percent The rate caps shaU be cumulative rather than
annual caps such that If the rate ^^ is below the ^^^
cap in a given year, the unused portion cd the cap nmy be
carried forward to future years but can never exceed the
cumulative c^^^ ff the ^eferred cur&p° to-m^^ ^pert.^ or the
de.L^^ riser rep:I.acmment program expense causes Duke to
exceed the cumulative rate cap in any year. then Duke may
recover that portion of the deferred expense ^^ exceeds the
cumulative rate cap in a su^uent year as long as the
,^^^^ery does not exceed the cumulative rate cap ^Id. at 17)

(12) The parties agree that Duke shall take over ^^p of the
s.urt-#o-meted. ;^^^^^, including the rtwxa whenever a new
service hn^ or riser is ^ta5.$^ or wbenever an existing curb-8cs-
m^ service or riser is replaced. Duke shall Me its ta^^ in
these cases such that Duke wi1.1 be responsible for the cost of
ixdtial a^^tim ^^pakF replacement and rr^aintmwn^e of au
cw9.z°^$neter services, induding f^•5p except that consumers

shall pay the initW installation costs related to the portion of
^^ce lines in excess of 250 feet In 2008, Duke ws.xd. begin
capibIbdng rather than expensing t^ cosu cmTently €^^bed
as ^^^^^ Owned SeM^^ Line ^pense.^^ ^^r this purpos%
Duke will submit proposed ^ ^ges to Staff for review
and ap^rova19 with a copy to parties, prior to ^^^ the revised
^^^ with the ConmVssion: Such cap^Wized ca^ts s^ be
recoverable through Rider AMRP (ld at 12-14)r&

(13) Duke ^ file, ^^ 60 days of the ^^^^^^^^^ final ^rcier
in this ^^^edin& a deployment plan for the co-znpany^s U^^
of the ;^^e Pr^^^ for 2008w2009 (^^ at 1516)a

5 The memben of the ^^bo^^thm tndad^ ^^ pemnmW as-ad ^^^^^ves of the ocr, ^.`f ft
Ham&on C"M^ ^^^fi Q)mmWaty Acbon Apikcy, City d Cincsm^^, and FWC

6 lNeWhe Mecta btemteitea nor lateMs ^^m this ,^mvikon of the sd,^^atior„
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(14) Duke3s base rates do not include any amount for gas storage
carrying costs. On a going forward basis, Duk^ will recover its
^^ gas storage carrying costs ^ugh its gm cost a.^^^very
rider (Rider CCR), without reduction to rate basee9 as shown on
Stipulat^on Exhibit 1. Carrying chargft assodaked with the
actual monthly balances of Current Ga3 in Storage ^^ be
accrued at a 10 percent annual rate as shown on Stipulation
Exhibit 3. Further, the parties agw that the Commission
should: (a) approve the method.^^^^ for the ^^^tion of the
storage carrying costs for inclusion in the GCR rate, as
demonstrated in Stipulation Exhibit 3; (b) find ffiat such an
adjustnent to Duke's rates is not an increase in base rates; and
(c) approve recovery of such costs in Dukds next GCR ffling
following the Carmnz^iorqs order in d-is proceeding (Ido at 16-
Mv

(15) Duke stmU conduct an interral audit of its method and pr€^^
for ^locating service company ^ges to Duke by no later than
2009¢ and shaR provide the audit report to Staff and the OCC
(Id> at 18).

(16) Duke sbaU continue to use the "Participants Tesr as one of dw
methods for evaluating its Demand Side Managemmt/Energy
Efficiency pTo. as appropriate; however, Duke shaR
continue to use other cost/benefit ^^ as the Collaborative
deems appropriate (ld, at 19).

(17) Duke will iznpiement a pilot proĝarn available to the first 5,000
^^^e cusWr'wrs, The intent of the pilot program wiU be bca
pro'vxde incentives for ^^^ ^^e custDmers to ^^seme and
to avoid ^^^^ ^^^ ^^^e customers who wish to stay off
of pr^^ such as the Percentage of income ^ayment plan
(PIPP). Mgibi,e s°ustamen aba,11 be nori-PIPP low usage
cuBtouwx^ verffied at or ^^w 175 percent of the poverty level<
Duke wiU design a tarff that adjusts t^ fixed ^^^^^ ^harp
for eligible customers as shown on Stipulation Exhibit Z These
rates znay be adjusted if the ^^miagon dm not approve the
fixed cust^^^ charge as shown in Stipulation FNI'dbit ^^ Duke
^ develop ffie d ' for ttis program in cursWtation with
Staff and the parties. Duke shaff evaluate the program after the
first winter bea4^^ season to s^etemdm, following consultation
with staff and the parties, whether the program should be

-: 0
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continued to al1 eligibte lowain^^e customers4 including
consldeiations of program demand a-nd cost (.^& at 20).

(18) Duke vvM convene a wOr^g group or ^^^aborative process,
OPen tO intmwted, stakehOld^, within 60 days aftw approval
of the Stipulatioll, to explore iinp^^^enti^^ an auction to
supPlY the stan€larc^ service offer. Duke wiff report to the
^onurdasion w-ithin one ^^ after approval of ffiis Stipulation,
the findings of the wor^^ ^^^ or ^olkborative including
the facts and arguments zvhi.ci support and or oppose
imglemer^^tior^ of an aucorara pr€cm4 The working group or
collaborative process shall also review whether the present
allocation of 80 percent of the net revenues ftom Duke's asset
management agreement should continue to flow to GCR
customers only, or shauld. be changed to ilow to GCR
customers and choice customm (1`da at 21-22)r

(19) Duke shaU revLse its ^ ^ to implement a sharing
mechanism for sharing of net revenues from off-system
t^ansacti®nsa7 Such ^^g mechanism shaU be effective if
Duke does not have ^ ^ management agreement
transferring managemmt respormibiUty for its gas coraunodity,
storage and #ransporiation contracts to a third ^^, and shaIl
provide for sharing of the nc-t revenues ^ off-Ms^
^^actions, to be allocated 80 penent to GCR and choice
cwtomen and 20 percent to Duke shareholders. The revenue
sharing per^ent-age proposed by implementation of the sharing
mechanism in this Stipulation is ^^ly lindt^^ to gas.
related sales transactions, and sMU not have preced^^^ value
in establishing the sharing ^en^ges for si^^ electric sales
transactions by Duke. This sharing mec1^^m but not t^ 80
percent/20 percent revenue afl^tioii, .^^ be ^uboo to
review in ^^ GCR cases (id. at 21-22)o8

(20) Duke shau meet with staff and other int^^ parties to
d8cuss e.in-dnating cutomer deposits for PIPP ^^men and
shal eliminate such d^posiis if Staff agrees (idP at 18).

-11R

7 Off-Vs#,^^ ^actiom a^ ^efftW to indua^e but are not llma€^ to ^-System Sales '1"e ^ctia^
Capacity Releam Transacdonsq Park Trmnmct!omQ Loan T^^^oxm Exchange Ts^^^, and any
other samRar, but yet umumed tr;anuctaa,rm

8 This p&Mgmpla does no^ ^^^ the ^^^^^ ^^^ ^ ^ ^t Aa^dv^ ^^^^ for revenues
remiyed under DuW^ ^t m^gemea^ ^^nt
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(21) Duke shall review and ^^^ consider the merits of adopting
any new payment ^^ ^^binitted by any party and, if Duke
e1ects not to implement such new payment plan, Duke shall
respond tD the stakeholder in ivrit^g to state the reason for ^^
decision (Id. at 18)a

(22) Duke shall review lts use of payday lenders as authorized
payment stations and wzU use its best efforts to ehminate the
use of payday lendus as authorized payment stat^ons if ather
suitable locations for the payment stations are ^vaffah^e in the
sme geograp1^c area. Duke ^ provide a list of all payday
lendezs ut^lized as authorized payment st^dons to Staff and
other int^sted parties mmuaya The annua1 payday lenders
list is to be provided, zrdtlaUy on May 1, 2008, and on May 1,
each year thereafter (IiL at 18-19),

(23) Duke shall communicate with its customers to educaW them
about the difference between authozize1 and awnwautharized
payment stt^#^ons4 Duke ^^ work with memben of the
Collaborative to develop the educational mat^^ and
communication strategy (ld, at 19).

^. S==&a of tL 1 ateQ `

v1^

^ case marks a sea change in the ^^^^^^^ation of the ^^mmias$^^^^ Staff
with respect to the method of d.eternt^^ a gas utlfit^^ residential distribution rate
design. Traditiortally9 natural gas distribution rates in ONo have been set by allocating a
relatively smaU proportion of the fixed costs to the °§customer°^ ^^^^, with the remaining
fixed costs recovered through a ^^lu^^^^ component. However, volatile and sm#aine€
i^^easw in the price of natural psa along with 1^^ightemd interest in energy conservation,
have caffed into question long-held ratemaking pracaces for gas companies. In th^^
^roceedin& Staff and. Duke advocate the adoption of a modifled Stmight Fixed Variable
(SFV) resid.ential rate design that aflomtes most fixed costs of ^^^^g gas to a montMy
flat fee vAth the remaining fixed costs ^^emd ftough a variable or volumetric
component,. Under this proposed new 'le.relized' rate desi8r, Duke`^ current $6,00
residentiai, customer charge woWd be elhmimted. histeadf residential ctastoniem would
pay a flat monthly fee of a.round.. $20 to $25, â ut with a ^^^^^ lower umge
^orAponen# to recover the ^emaiWng fixed distribution costs (Staff Ex. 1p at 30-33, 46-48F
Stipulation Ex. Z Duke Ex. 29 at 6; Tr. I at 87-88.1 47 1.48g 159)a

In its init€A .^^, Duke's proposed resldentlal rate design lnduded a $15.oo
customer charge with a sales decoupling rider to address an aflegerl revenue ea^^^on
problem caused by d^Uning average use per cust^mer. The Staff Report noted this
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hists^rical trend, but rejectea^ a sales decoupffing rider ^echaxiism in favor of a Phasedntn
SP4'' rate r^^^^ Staffs position was subsequently joined by Duke and the new design
^vas used for calcuiatiors in the Stipulai^on ^xWblts9 but adopdon of the proposed rate
desigra, was expressly reserved for consideration by the Commission (Staff Ex. 1, at ^^^^
46-499 jt, Exs 19 at 1, 5919a20)>

The levelized rate desigR is OpPOsed ^ ^ and OPAE, both of whom advocate
keeping the current low xvsidmtial customer ^p and N,^h volumetric ratm9 In the
alternative, they argue that, if a decoupling mechanism is to be adopted, the appropriate
design is a d^oupUn,^ rider rather thm the flat rates recommended by ^e and Staff.
The other parties to ^ ^^^^^^ ^^ have no ^^^^^ ^ ^^dentW rate design or
chow not to take a position on this issuea

^C and OFAE first cite the proJected r^veral growth in DiAke^ residential gas
revenues for 2000w2012 in ^oritenda^g that Duke has no revpnue erosion p^^^^^^ because
any revenue tOM fiOM declining sales on a per-sustomer basis will be more Lhm offset by
futue fficrwses in Dukes .^esiden#g aLstox^^ base (OCC Bra at 53, OCC Ex, 6, at 5.6e
^C Exo i^)^ ^C and OPAE ffim argue that, in the event the Commission d^^ermines
there is a revenue erosion ^^^^^, the Commission should adopt a sales decoupling rider
to unU^ revenue recovery from sMesY sinWw to that sa^ate€ to by ^ectren Energy
Delivery of ONc^ (""^^mi'")o See, In the ^&tfer of the A,^Ucatton of V^^^^ ^nergy ^^livery
of Oldop In^ ^ AppmvA Nmant to Sectio^a. 4929,11, ^ed Cade,: of a Tariff to Recover
^^^^ Expenns and ^^^^^^^^ ^^^^ ^r=nt to Automatic ^^^^^^ ^edmistm
andfar Such Acmntzrz^ ^^thor€^ as May b^ Required to De,^ Such Expenses and Rem^s for
Future Recave7y #hrougfz Such Adjustmmt ^^^smss CaBe No. C€5=1444-GAmUNC9
Supplemental Opinion and Order (June 27q 2007).

SWf mainWm that the evidence of record clearly fttdkates that Duke's revenue
e-rssion problem is real and ftt the levelized rate design is the better way to balance the
utifity's desire for recovery of i^ ^^^orlu€^ return with promotion of energy efficiency as
a customer and societal benefit through control of energy bWs. Staff notes ffiat nearly six
miffion d^^ of the total $34:1 mfflion revenue deficiency t.dentffied by Duke in t^ case
i^ attnbutable to decl%rdia^ cmto^er usage and cites the decline in per-customer,
residential natural gas con-sumption, ^bkh has been accelemtin,^ ^^ the marked price
increases in the winter of 2OW/2001a Staff asserts ffiatF as long as the bulk of a utizty{s
distibutao^ costs are recoveTed tbrough the ^^^^^^^ component of baw rates, this
decline in per-customer usage threa#em the utilitys recovery of its fixed costs of providing
service. Staff contxmds that the levelized rate design best addresses this issue whfle
samilt^^^ly removing the disincentives to utilit^-sponsaz^^ energy efficiency
pr€garns that exlst with the traditional rate design (Duke Ex. 11, at 3-6f 11; Staff Ex: 3, at 3-
5$ Tro I at 214-216£ Staff Bi> at 6-7^
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Staff points out that the proposed new levelized rate design is a form of decoupling
that breaks stxa^^ linkage between utility ea°rdrap and cust^^^ ^orisumption by
recognizing that vittual.3.y aU the costs of g-m distribution service are fixed, and the cost to
serve a residential customa is ^^^^y the same, regardless of the specific ^^^mees
usage. Duke ^ Staff contend that it is neither faix nor accmate to ^^^cterize this fixed
component as a customer charge ^^, under Duke's ament rate design, the cmstomer
charge is set at an artificia.l.y low level that only minimally compensates the company for
its fixed costs of providing gm sa-vice (Duke Ex. 29, at 6; 'rz°o I at 159; Staff Br< at "g ),

Staff and Duke ^e that, since the costs of providing gas ^^^^^^ ^^^ are
almost excliasively fixed, the proposed rate ^^^gn w-W more ^lowly a^^^ costs and
reveraue:!s thereby giving customers ^^ accurate and timely pricing sagnals. They also
cmtend ffiat spreading the recovery of fixed ^^^ more evexdy over the entire year wiU
help to reduce winter heating biUs. Staff and Duke allege ffiat customer incentives to
conserve energy will renuin strong because 75 to 80 percent of each cusbsmer`s total bUl is
the cost of the ^^ ibwl# (Staff Ex, 3, at 3-5; 7°r. I at 159a, 214-216x xTr< H at 91-93).

^^uflya Staff and Duke suggest ftt a stdct mathin^ of fixed ra€es with fixed costs
would result in a $30o00 fixed residentW distribution chargea However, because the
proposed rate d,^^ is a sigrdficant departwe from current rates, the Stipulation proposes
to phase-in the new design over two years, using a lower fixed cbarge of $20Z in year
one, and ^5^33 in ^eaz two. In additioA the ^^^^ ^axiab^e base rate component
cont^ twD usage tiers in an effort to min.i^e impacts on low-use residential customers,
since average and largm usage residential mstmers will either benefit or be unaffected by
the levelized rate design pr^sal atW Ex4 1, at Ex. 7, Tr. I at 55, 87-88,147-148):

CCC and OPAE cmnter dwt the stipulated rate design p.xop^W amc^^nts to a huge
jump in the fixed monthly cw(Dmer charge and violates a ^^ear rate-making principle of
grads^^ism Moreoverd they aflege4 it would violate Lhe state policy to ^^^ energy
efficiency under Section 4929.0Z Revised Code, because the pTopcased rate design sends an
an#i-comerration price signal to corwumem, per^^ customers who bave invested in
energy efficiency by extmuling the payback peTiod, and takes away the consumers' ^bflity
to control their energy b€Usp In additiM they a.sseTt that the ^^eHzed rate design is
regressive towards low-use aLftmerss and tr^^^ wealth from low-income +^omm
to high-use customms who are predorainantly Ngh-incor^e cmtomer^ (OCC Or> at 17-35,
46-55d 75,76),

Staff and Duke contend ffiat under the p:roposseed new rate design, high-use
^^^onims wiR benefit relative to low-use customers, and cite an arolysis of P^F
mstmen to ^uppoit the proposition dmt most low¢^^^e customers ^ ^mafly bemf^^
^om this change. According to Duke vii^ Paul G Smith, the PIPP ^^mer data
indicated that the ^^^^ge PIP^ ^^^ consumes approxixtmt^^y LOt0 cci per year, or
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aIZProximate17 25 pement more than the average iionaPIPP customer andp therefore,
leveiud rates wiU actually reduce the annua1. cost for t^ ^^^^e PIPP custs9mer^ and the
cost of the PIPP program (Duke Exa 29, at 11m12), Duke and Staff argue that if PrFP
customex usage is repr^sentative of aU of Duke's low-income customersf then most of
Duke's low-income ratepayers wiU actually benefit fror^ ffils policy change. In addition,
they note any ^^^^e ir-€pact of the levelized rate design will be mitigated by the new
^^w-income,^^ow$u^ pilot program ^^^^ded in the StipulataoxL Ti-is program provides a
credit to offset the ^^her I°Lxed rnonNy clwge for the first 5,000 nonaPIM loww^
customers verified at or below 175 percent of the federal paverty level, (Duke Brr at 17M35s
46-55,75-76).

OCC and OPAE insist that the levelized rates will harm low-income customers and
that the PIPP customer data is not bidicat^e of other Duke low-income customem but
offered no data to support this contention (OCC Br. at 46-Wm OPAE Br_ at 4a 8).

UI. PM . I0N ANI^ NCLLJI

A. ^^^derataon ^^ ft3tj:Mg^t^€^n

Rule 4901w1¢340X O0A.CF authorim parties to ComniMan proceedings to enter into
a stipulation. Although raot binding on the Comma.asior^ tIe t^ of such an agreement
are accorded substan€W weight. See Con.sumers°' Counsel vo Pxb> UHIa Comm., 64 Ohio St3d
123r at 125 (1992), citing Akron us Puka Utito Comm.^ 55 OWo St.2d 155 (1978)^ This concept is
particuhvIy valid where the stipulation is unopposed by any party and resolves aS or
mmt of tle issues presented in the proceeding in which it is o.^fer^

In considering the reasonableness of a stipulation, the Corur^^^^ ^ iLqed d*
foHaa^g criteda:

(a)

(b)

(C)

Is the settlement a product of serious bargaining among
capable, ^^ledgeabI^ parties?

Dc*s the NtUement9 ^ a ^^^, benefit ratepayers and the
^^bUc interwt?

Does the setd^ment package violate any I^Tortant reguiatmy
priniple or practice?

The OWo Su}^^ie Court ^ ^dcned the Commission's aria.l.ysi^ using these
czsteria to resolve a^ues Ira. ^manner economical to ratepayers and public utilifma 1ndus.
Energy Cmsumen of O3€io Pmw Cbr n Nb. UtiIa Comm., 68 OWo 50^ 559 (1994) (citing
^msumersx Counsel, supra, at 126)a ne court stated in that case that the Corrarnissiora rnay
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place substanta^ weight ^^ the tmm of a sfipulad.onfi even though the stipulation does n^
bind the Commission (Id.).

The Conunissa^n finds that the Stipulation filed in these casw appears bo be tkw
product of serious ^gaftiing among capable, knowledgeable parties. The ^^^tory
pardes reprwm^ a wide diversity of interests i.nduding the utffifyr residendal ca^^=em
1ow=i€acom^ residentW consumers, comnaercial and industW consumm, aud Staff.
purdwp we note that the signatory parties routinely participate in complex Commission
proceedings and that ca^^^ for the ^igmtory parties have extensive ^rience
practicing before the Commission in ut1"sty matters.

The Stipulation also meets the secmd aiterion. As a package, the Stipulation
advances the publk fnterest by resolving ^ issues raised, except as to residential revenue
desigii„ thereby avoiding extensive ^^^atiom Whde the Stipulation includes a general rate
increase of apprs^^iymtel^ ^^ ^^^^t across aU customer dasmF that ^ease wll allow
the company an opporturdty to recover its expenses. As for the new AMRP, which now
inc1-udes riser replacement and company ^^^rstilp of certain customex ^ce Unesp the
Stipulation continues the mechanism established for the parties and d^^ ^omn-iissi^^ to
evaluate d^e reasonableness of the expenses incurred on a consistent, ^^gWar basis during
the program until ano#^^ base rate application is filed by Duke. We conclude that the
continuance of the main replacement program, the initiation of the ^ replacement
p^ograra and Duke's ownaship of customer service hnes advwww the p^^^^ interest and
safety. As with the previous program, the new AMRP a-td riser replacement program
dms not sancdon cost recovery of any or aU yet-to-le-i-nmrred caab and does armtitate
caps on ^^^ reco€ery, The Stipulation also continues the process under which each
yeax"s AhW and riser replacement expenses can be evaluated for the next ANW rider,
wMe also addressing questions ^^ated to ^^^ ^^very and 1^^hnen^ of cost savings.
We note that the ^ounting provisions adop#ed to facilitate the new AMRP program and
the riser replacement program cease at the completion of each program. The Co nur ion
further no^ that the Stipulation provides for the continuation of the weatherization
progmm and a pilot program for low income customers.

Regarding company owrmsh€p of ^eluin customer smice 1ftles, Duke should,
upOn the request of the customer, work with the customer as to locadom relmation8 and,
mamer of €mt^^^on of the service line, to the extent feasible under the gas pipeline
safety regulations, Duke's tufff, and, Duke's proceddures.

p^^^, the Stipulation meets the third ^^erion because it does not violate any
important regulatory principle or pracdceo Indeed, the Stipulation provides a resolution
for Duke to ecozaomicafly continue ffie AMRP and to iniiaate the :a^x replacement
progmm f^^tatin^ gas system safety and reta.ability improvements.
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^ March 14, 2008: Duke moved for waiver of the requirement to file an update of
the p^^^^ly forecasted income ^^tent ent and any var.mes for the test yeart punuant to
RWe 4901-7^, Appendix A, Chapter H(A)(5)(d), 0,A.^. Duke notes ttaatd as part of the
Stipuladon, the parties r^^^odated a revenue ^^^^^e and further agx^ to recommend
that Duke he aflowed to forgo the requirement of .^^^ actual ^^^nciW data for the test
year at, Ex. 1, at 5, footnote 5).

The ^onuxdssion finds that the Stipulation filed in these matters is in the public
interest and represents a .^mnable disposition of all but one of the issues raised in these
proceedings. We will, therefore, adopt the StipWata^n in its entimty and grant D-akids
motion for a waiver of the requizement to ^e an updated income statement in accordance
with RWe 4901°7y01a Appendix A, Chapter II(A)(5)(d)s O.A.C.

k^ CorLsld^ation^^ ResidentioI Rat^ ^^^

The Commission fixst notes that there is no disagreement in this case that Dukes
residential rates need to go up in order to cover Duke's prudendy incurred costs to
provide sm-Ace. There is also rw dispute in this case as to the amount of the ^^^ in
revenues needed to ^ow Duke to eam a fair rate of return on its ^^estment. In addition
to an overall increase in revenue of 3.1 percentg the ^ttiement bdore us pro-Aides for the
assipa-don of $6 miWon in costs from commerdal and industrial customers to the
residential class. This maHrmt#^n reduces a ^^^^^^g subsidy of residential customers
by ^omm^ial and industrial mstomexs.. Thus, the parties have already agreed that
residential customers, as a damy ^ pay an i^em of 11,9 ^ercent during the fink year
and 14^1 percent ^ the swond year for the dtvstdbrutl^^ portion of each residential
custorner"s bi.t,

The ^^^ issue left to ^ Commission is the design of the rates Duke ^^ould btH
residential customers to ca^Hect the revenues agreed to in the sefflenunt.. We agree with
Staff that the ^ has come to re-thizk traditional natural gas rate dest^ Conditions in
the natural gas ^^^^ have changed markedly in the past s^^^ yeanfl The nat^ gas
nwket is now chwacterized by v+^^^e and ^wtained price i^^^^ causing customers
to increase their efforts to conserve gas. The evidence of record clearly documents the
d^^^^g sales-per-customer trend oveT the decades. Ln ^^^ more t-mn 15 percent of
Duke's revenue de-ficiency in this rate case is atW^utable to declining customer usage, a
trend w}a^^ is not just cantinu.^ but is aLqo accelerating (Duke Exr 11^ at 3-0x 114 Staff Ex,
3, at 3b5q Tr. I at 214-216; Staff Bro at '^. Under tmdit^onal rato d^^gn, the ability of a
^^^parq to ^^ver its fixed costs of providing ^^e hinges in large part on its ^^^
sales, even though the company's costs remain fi^^^ constant reprdless of how much Ps
is soid, Thus, a negative trend in sales has a ^onespona^g negative effect on the utility's
ongoing ^^ stability, its abiity to attract new capital to invest in its ^^^^k, and its
incentive to er^^oun^^ ^^gy efficiency and ^^^atiom
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The Con=dssion9 therefore, concludes that a rate design ^^ separates or
,3^^ouples°" a gas company°^ recovery of its cost of d.ehv^^g the gas from the amount of
gas cust^^^^^^ actaally consume is necessary to align the new nuxket rea.1'aka^^ with
important regulatory o#^^ves. We believe it is in the interest of aU custamers that Duke
has adequate and stable revenues to pay for the costs of its op^^^^^ and ^apa^ and to
ensure the continued provision of safe and reliable service. We furi.ll^er believe that there is
a ^^^ benefit to removing ^om ra6e design the cuirent buflt in ftxmtave to ^^ gas
sales. A rate design that prevents a company from ^^^g energy conservation efforts
is not in the pubUc int^rest. DuWs comrnitment to provide $3 mal^^on for weatherization
projects under the Stipulation is critical to our decision in this case (Jts Eco 1, at 12-14).
Indeed, the Commission notes that a commitment to conservafion iWtiat^^^ wiU be an
important factor in any futme decision to adopt a decoup1n^ nxthardsm, The
Commission enr-ouxages Duke to review and huther enhance its weatherization and
conservation program offaa.ngso As s^^^ part of this review, Duke sl^oWd adopt the
objective to make cos's- d^^^ ^^athedutaon and conservation programs avaitable to au
lcaw-incorra^ ^onsumm and to ramp up such progmras as rapidly as reasonably
practicatrlea

I-lavireg det^ned that a new decoupling rate design fl^ ^ppropriatp¢ we must
decide the better choice of two methods; a leiebzed rate ^^^^ which recovm most fixed
costs up front in a flat mont^y fee, or a decoupling rider, which mainbins a lower
customer charge and allows the company to offset 1s^wer sales through an ^dimtablp- ridere

On balance, the Commission finds the levelized rate design advm€^d by Duke and
Staff to be preferable to a decoupling rider. Both methods would address revenue and
earnings .^tabiHt^ ^^es in that the fixed costs of delivering gas to the home will be
r^vered r^^Iess of ^^^^^^mL Each would also remove any ^nmtiv^ by the
company to promote conservation and eneW efficiencye The levelized rate d^^^
however, has the added #enefit of producing more stable customer bills thxou.^out afl
seasons beca^^e fixed costs wi.1 be recovered evenly throughout the year. ^ contrast,
with a decoupling 2idm as favored by OCC, cust^men would sfill pay a Hgher poraan of
their fixed cost^ during the heating season when their ^s are already tw highest, and the
rates would be less predictable drice they could be adjusted each year to make up for
^^wer-t^^^ected sales.

A le-velized rate design alw has the advantage of being easier for custszmen to
understand. C^^^Om^ ^I bwaparently see most of the costs that do not vaq with
usage recovered through a flat z^^^ntidy fee. Customers are accustmned to fixed anrsnt^^
bills for numerous other se.rvicesF such as tellephorae, water, trad-^, intp-met4 and cable
services. A decoupling ridexm on the odw hand, is ra^ch more complimted and harder to
explain to customers. It is difficult for customers to undent^^ why they have to pay
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more ^^^ a ^^^^^^^^ rider if they worked hard to reduce their usage; the
appearance is that the company is penalizing tkem, for their conserx^^on efforts,

The ^^mmbsion also believes that a ^^^eUzed rate design sends better pz^^ ^ignab
to +ca^^exso The rate for ^^^^^ the gas to the home is cTdy ^bcmt 20 to 25 percent of
the total bflla The largest po^^.on of the bill, the other 75 to 80 percent, fs for the gas that
t'h^ customer uses. This commodity portion, the cost of the actual gas used, is the biggest
d-iaver of the amount of a cmtmia°s bM Theref^^^ gas uwge wfl.f sail have the biggest
f^uence an the price ^igrmls .^eiv^^ by the cus^^r when makn^ gas consumption
decisiom, and customers wiU sO receive the benefits of any coct^^ation efforts in wMch
they engage. ^^^ we acknowledge that there wiU be a modest ine^^au in the payback
period for customerw^^^d enezU cr^nwrva^^^ measures with a levelized rate ^esi^
this ^^ is ^^^^^^^^ed by the fact ^^ the difference in the ^^^^^ period is a
direct ^esWt of inequities ^^ the exisfing rate design ^t cause higher use customers to
pay more of their fair ^^e of the f'fxe&, costs 8fmn lo-w^-uft custmnerso

The leveifzed rate design also promotes the regulatory c^^ecdve of providing a
more equitable cost al^^^^ among customers regardless of usage, It f^^^ apportions
the fixed costs of ^ervic% which do not change with usage, among afl cus^menY so ffiat
everYOne PaY:^ las Ox bm fair s.^^^ Customers who use more energy f'^^ reasons beyond
their control, such as abno:^ weatf^^^ ^ge number of ^^^ sharing a household, or
older housing stock, will no longer have to pay their own fair share plus someone else's
fak s-hare of the costse

We recognize ffiatt with db change to rate d^igri, as with any change, there ^ be
some customers who w-M be better off and some customers who wi.1 be worse of^ as
compared with the ^^^^^ rate design. The ^^^^^ized^ab^ design WM impact low usage
customers more, since they have not been ^^^^^^ the entirety of their fixed eosts undet the
existing ra;.:te design. Higher use customers who have bm-i ou^^^g thdr fixed costs
^ actually experience a rate reductia^ri, Average ^sem win see only the ^pad of the
increase agreed to by the paxtiesq they wiII see no additional fmp^ as a result of the
Commission choesia^g the teve1` rate desaF,.

The COnurdssion is sensitive to the impact of any, rate ^^^e on aist^^^,
esg^ally during Chese tough economic times. We beiiev^ that the new levelized rate

design best ^Orrects the traditional design inequkdes ^^^ ^^ptin;^ the impact ^l the
new m^^ on residential customers by ^tairdng a vofumetxic component to the ^tes, by
phasing in the ^^^ over a ^ ^^^^ pericd6 and by not ^^^^g the AW extent of
Dxke's fixed costs in the ^^pmed fixed chaTge. Still, we are concerned with the impact
on 1ow-arcome, la^^ ^se cu^^^^m Thus, auci.^ to our ded,^^on bo adr^^^ Duke and StaWs
pr^^^ rate ^^ip is the Pilot Low Income Program aimed at helpins lowN^comeF ls^^
use customers pay their bflls. This new progara. ^ provide a ^our-dollarF montMy
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discoa^^ to cushion much of fi^^ ^^pact on qa9ifying e^^ers. 'ro ersmv, that this
discount is available to as many sustomgws as powible, we dhvct that Duke expand this
pilot p^ogmm gG includ.e up to 10a^ customers, inswd of the 3y^ ^^^^^ specified
in the Sdpu.lat€om Pu-nuan^ to the ternis of the ^tip^lad,ort, Duke, in co^^lta?d^n with staff
and the parties, shall estab`^^ eligibility qualfficadons .^or this program by first
d^^^g and setting the maximum low usage volume projected to reaWt in the
awJusi^^ of 10,000 low-incs^^e aistoms ,̂.m who have pxvviousl^ been defined by the
sfip^atio^ to be ^ow at or bWaw 175 percent of ffie poverty level. The ^mni^^^
expects that Duce wiU promote d-do program such that to the ^^t extent praedcab^e the
^^-gram is fuUy ea^oll^ with 10,000 ^^omers: ^^^owing the end. of the pilot ^rogram
the Cc^mr-ussion wi^ evaluate the program for its effectiveness in addressing our co^mis
relative to the ^^^^t on lsswausep ^ow- ineo€^e custr^nwa.

We are also concerned about the immediate impact of i^^^^mentin^ the levelized
rate design during the summer ^ond^ when €^veraU consumption is ^^weste For the
average customer, the new rate design wi:1 result in lower ^^ in the winter, but higher
^ilLs in the summer. Our comexn is dhat the fixed cbwge i.nawse may not be anticipated.
by customers who have budgeted for the traditional lower fixed charge during the low
usage summer months. To niiti^ate this %Fra.pact we are directing tluts fxom the irdtial bdis
resulting from dds order tbrough bills covering tne period ending September 30, 20M, the
fixed charge beset at $15e00^ consistent with Duke's axiorW pz^opossi. The c+^^^sponding
volumetric rate for those monft should also be adjusted to compensate for any revenue
shortfall that d-ds adjustment in the fixed charge wM cause. Thereafter, rates ^,l be as
proposed in the Sdpulation. We believe this additional p^se-an of the new resid.entw
rate structure wfll give c€^^tomm a further c^perbudty to adapt to ^ change, including
the benefits of the budget bflling €^ption

C.

10 ^^^ ^^

The value of Duke's ^ropmq used and useful in ffie rendition of nAtural go
seMe^ as of the December 31, 2007, is not less flaan $649,964,874, as stipulated by the
parties (jt. Exs 1, at Schedule Aa1),

The C€^^^ian finds tlhe rate baw of $649,964,874, as provided in the Sti^^fador6
to be rmsonab1e and prs^^ bmd on ffie evidence prewnted in these matters.
Accordingly, the Commission adopts the valuation of $649,964,874 as the rate base for
purposes of this proceeding.
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Ii^ accordance with the proposed Stipulation, the parties agree that Dulte°s
operating ^^venue is $597,573z^5 and that the net operating incorne is $43,274,872 for the
12 rnoza^ ended December 31, 2007 at. Ex, 1, at Schedule A-1). The ^mn'dmion finds the
op^mtirag .^^enue xid net operating income, as provided in the Stipulation, to be
r, aso^^^^ and proper based on the eaid^e p^esmied in timse matters. T he Commission
will, therefore, adopt these f^gum for purposes of thm p^^ceedingse

3. flAW^^^ and oriz23 jflge^°.,^,

Ab stap€^^abed by the signatory parbesa under its preunt Ta#esp Duke's net operating
incorne is W,274p= Applying ft aLmount to the mte base of ^^^^^^^ remi^^ ^i a
rate of rehm of 6.66 percent Such a rate of rewm ^^ ^nsufficient to provide Duke with
remomb^^ ^^pem#lon for the gas sev€ce it rend; n to customers. Accordingly, the
signatory parties have agreed ^^ Duke should be authorized to ^ase its revenues by
519,21?,5669 an increase of approximateJy 3.05 percent above cummt annual reven^^^.
This woa;dd result in an ^^eTaH rate of return of 8>45 p^ent^ wbi^ the Commission finds
to be xeaso.r^le.,

4, Mm , Wd jad9sw

Duke is directed to ^^ a proposed customer iLotice. Du,.̂ .^ is further ^uthorized to
camel and withdraw its ps°^^ ^^ governing se-vice to customers affected by tbiese
app^°rikadons and to ^^ ^^^ ^^^^t in a^ respects with, the dixuwion and findings set
f^^ herein for the Commission's ^onsfdentzon. `M^ approved ^di& w€n be effective for
^ services rendered after the effective dabe of the ^ffs,

^t^^^F ^=

(1) On June 18^ 2007, Duke ffled nAce of its intent to file an
appikati^^ to ^^^ its rates. In that noike„ the company
aLqoo ^^^ested a test year begkming Ianu^ 1, -1007, and
ending December 31, W with a date certain of Manh 31,
2007.

(2) BY ^^ ismed JWY 11q 2007a, the Commission app.coved.
Dulce , 5 request to establish the test period of January 1, 2oo7,
duoug-a Decembu 31, 2007, for the rate ina&U-_ proposa and a
date Cffitiain of March 31, 200^^

(3) Duke filed its rate increase application on jt^y 18, 2007, on
Jutv 18, 2007, Duke -Jsa separately ffled requwts for approval
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of an altemat€^^ rate plana docketed at Cwe Nos ^^ 590-GA-
ALTq and for a^^val of c^^^s in acco^.^^g methods,
^^^^^^ at Case No. 07-591-GA-.^AM.

(4) By entry dated Sepimnber 5, 2007, the ^omrrdssi'^^ found that
DuWs rate increase and a1tmmti^^ rate plan appli^atiom
complied with the ^^^^^^^^^ of ^^ 4909.18, Revised
Code, and Rule 49011A19-05r O.A.C.

(3) The Commission accepted Duke3^ rate ^^ application for
filing as of July 18b 2007.

(6) OEQr Krogex, 3^^sta* the city of Cindmmd, CCC6 PWC^
lntegrys, D'smt, Stand and OFA^ each requested, and was
granted^ intervention in these proceedings.

(7) Ok^^^^ to the staff report were filed by Duke, PWC, OEG,
OPAE, OCCs and, jointly, by ^^^s and Direck.

(8) Duke published notice of its applications and the h^axinp and
filed the required pyoofs of publication an February 11,
Febz^ 25, and March ^, 2W&

(9) `^^ ^ of the CoraurdsWan and the financa^^ auditor filed their
respective reports of investigation an December 244 20074

(10) On January 25, 2008 a prebearing cca^^^ was held, as
required by Section 4909,19, Revised Code,

(11) Two local public hewi^^ were held in Cindnmtip Ohio, on
Febmazy 25, 2008, and ^^^ loW pubUc h^^^ was held in
Mason, Ohio, on March 11, 2008, in accc^^dawe with Secaora
4903n0839 ^evised. Code. At the Chxinmti hemrings a total of 27
vva^^ gave bwftony and four witnesses gave testimony at
^ Mason hearinge

(12) On Fe1rxaxy 286 20M, a Stipulation was fffed by all the parties
to this proceeding resolving ^ the issues ^^^nte1 in thm
niatters, except rate desiF„

(13) The ^^^^^^aq hearing commenced as ^^^^^ ^ February
26, 2008, was ca^ndnued uz^^ ^^^^ 28, 2008, and
reconvened on March 5® 2008. At ft evidentiary he&Tin&
Duke and staff each presented one witness in support of the

o22-
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Stiputat€on. In reWd tO the one litigated issue, rate design,
Duke presented four i^dinesses# OCC presented two
and staff ^^^^^^ one witnesse

(14) ^^ Stipulation is the product of serious barga;^^ between
^^^ledgeat^^e parties, benefits ra^pay^^^ advances th-- public
€^t(Tmt, and does not violate any important ^^atmy
principles or practices.

(15) The value of a11 of the ^ompany^ jurLqhctaor^^ property used
and ^^ for the rendition of ^^ gas ^^^^ to customers
affected by this ^pphmtionP determined in ^^cordame with
Section 4909.15^ Revised Code, is not lem than $6496^^ SX

(16) Under its eNista^^ rates, Duke's net r^^^^ revenue is
} $419^^^87Z under ib exLstis^^ rates, This net armual revenue of

$43,274,872, when a^plied. to a rate b^ of $649,964,874, results
m a -rate of return of 6.66 percent.

(17) A rate ^^ yetum Of 6,66 percent is ^^cient to provide Duke
^^^^^^^ compensation for the ^^^ it provides.

(18) A rate of .^etur.^a, of ^^^^ percent is fair and .r^sonab^^, under the
circu,^^^^^ presented in these cases, and is ^^^^^^ to
provide the company just ^^^^mmti^^ and return ^^ the
value of its pm^^ used and ^sdW in ^sliin^ natural ^
service to its ^^^^^

(19) A rate of return of 9.45 percent applied to the rate bam of
$649,964,874 will ^t in allowable net operating income of
^^^92ZO3.^

(20) The aIowable ,^^ annual revenue to w1^^ the ^ompany^
entitled for purposft of ^ ^^^^^ is $615s79%37L

QQ^`^̂  ^- ^^^^^,^,^'°

(1) Duke's application for a rate i-as^^ was filed pursuant to,
and this Comulission baB Prisdictioa^ of the application
pursuant to, the provisiom of Sections 4909o17, 4909.18^ and
4909.19, Revised Code. ne applicaden complies with the
requirements of ^^ ^^^tes.

°.C3„
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Staff and Blue Md^^ conducted in^^^tigati^^ of the
app^ica^^^, fLIed their respective reports, and served copies of
the Staff Report on interested ^^^ in ^^cordonce with the
requirements of Swdon 49€^.^.19X Revised Code,

(3) The heatings9 a..^.d notace thereof, compg" -q ^^ith the
x^^emc-nts of Sections 4909a19 and 4903.033r Revised Code.

(4) The Stiputad¢^ is the product of serious bargairdng between
know1edgeabIe parties, benefits ra^^payers6 advances the public
interest, and d^ not violate any ampaatsa^^ regulatory
p^^ies or practices. The Stipulation subrrdUed by the
parties is r^^^^^^ and shafl be adopted in its entirety.

(5) Dui^^^^ existing ^^^^ and ^ges for gas ^^^e axe
imufficient to fsrovide Duke with adequate net amual
csrrnpmmtion and return on its pr^^" used and useful in the
provision of natural gas serviceo

(6) A rate of rehn-,Li of 8.45 ^^^ent is fair and reasonable under ft
ci^^^ces of ^ case and is sufficient to provide Duke just
compensation and return on its property used and useful in the
provision of gas service to its c.s.stzmen,

(7) Duke should be authorized to ca-mel and withdraw its present
tmfb ga^^enung service to cu#^^^ affected 1^y these
applications and to ^^ taxiff^ consistent in all a^^^ with the
^iscussion and findings set forth hemino

(8) The ^^^^Uzed rate ^^&%, as modified h^^eh-4 is a :^wnab^e
resolution to address Duke9^ declining sales volumes per
^^mad dC.4d[ow Duke the opportunity to ca3ked the revenue

requirement estab#shed in ^ rate mJe proceeding and
encourage Duke's participation L^ custo^ energy
conservation programs.

,^, 8̂^'A4.c

It is, therefore,

°24-

ORDERED, That Duke'^ request for a protective order in reWd,s to Attachment
^^S-1 is granted for 10 months frorn the date this order is ^su^^ ^t is, further,
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ORDERED9 nwt DukiV^ request for leave to file deNsitions less than three days
prior to the ^ormnence^ent of the evidentiary hearing is granted. It is, further,

OR^EREDy That the Stipulation filed an Feb.^arY 24 2008 is appmved in ii^
^nti-Tety. It is, ^ber,

ORDERED, '^^^ Dukes request for a waiv^^^ of the ^^^^ement to ^^ an updated
income statementa pursuant to RWe 4901-7-01a Appendix A{ Clupt^r U(A)(5)(d)g O.^^^ ^ is
gTa°ited, It is, fiu-ther,

ORDERED, llmt Duke implement the ie'vel.^d rate design for its mfden^
^tomm as diwussed in ffib ocder. It is, further,

ORDERED, That Da.zke°s applicatims to increase its rates and dwges for gas
serviees tc? implement an alternative rate plan and to modify ar-cs^^^^ methods am
granted to the extent provided in this opini^n and order. It is, fin-therp

ORDERED, That Duke is authorized to cancet and uathdxaw its present tuiff^
governing gas service to customers affected by these applications and to ^^ new tariffs

tcC9nsist-ent with k:he discussion and finKzftn6p a's SMa sasn "s i-n thLs CBide&', Upon receipt of four

complete ^^i-pies of ^^^ conforming to this opinion and order, the Comma^^icm wiU
review and consider approval of ffie proposed tariffs by entry. It is, huther9

Appendix 000025



C^^ ^^9-GAmAIR9 et al, -26-

ORI^MID, 11at a copy of this order be qvrved upon all interested ^om, of
.record^

^ PUBLIC U ITMS COMM,^^^^ OF 0I-EO

Alm R. ^^^^^ Chairrun

Paul A. Centa^leUa
f ^

------------------^^^^ A. Lemnue

^^^^^^^

^tered in ^^ Joumal

^^ne6 J. ^enkim
Secretary

Hartn ^^ lkkm

Ae% ^
Che^d L Robmto
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TIM T'-LTBUC UMIM +^^MMIW^^ OF OFUO

In the Matter of the App.^cation of Duke
Energy Ohio, :Cir- for an Increase in Ratesz  ^ Case No. 074589-GA.s.^

In the h4after of ^^ ^^^^^^tion of Duke ^
^rgy Ohio, Inc for Approval of an ^ Case ^^^ ^39G-GA-ALT
.^tema#^^e Rate- Plan for Gas Distribution
SmvaeeY  ^

In the I&kter of the ^^^catio^ of Duke
Energy OWo, Inc, for A^^val to Change
Accounting Metho&

^
Caw NOa 07-^^^-CAaAAM

Lq^^^ ^^^^ ^^

The ^^^^^ fixed variable (SFV) option proposed by the PUCO Staff and adopted
here today ^pprop^^^ ^^ to two ^gnfficant issues. One is the patendal impact on
low income customers and the other is the ^eai-r^ effed that the Order ^^ have upon
con.^atiom

The latter consideration is paramount. As we acknowi^^ ^^ there are ^^
^nergY issues, we sbdve to promote and adopt advanced and renewable energy soarceso
While these are necessary and important Pursui^^ I believe that ^^^wvati^n is ffie most
im^Ortant ^^^^ of a]L Nothing is less eosUy or more ^^^^e dun simply reducing
cortsaa^ption, As time goes by, I ^t ftt we will. ^xpend many rwourats adopting
^^^^^^ measures cn'Uth kdes of the m^^^^

^^ we are attempting to do today is to provide appropriate in^ves, thxoug.i, a
rational p^^ scheme, to encourage a reduction in the consumption of natural gm. By
"a-ationaxY, I mean a balanced approach that ^^m neither those ^hom have adready
squeezed the Lim eW& foot of natural gas from their budget, nor those whom migh^ be
inclined to "c^ver-canmrve"e

The proposed ^ option ad-d^es the opftum balance because it ^^^^^ fixed
costs from those costs that are wi+j.n ^ co^trol of the coxsumer. In eantwstx the current
pricing scluem^ ^^igns aU eosts,- fixed and vadable - to the level of unge, The inhexent
danger with the curren# system is that consumers ndght bo. led to believe ffiat ^ more awy
cut back, the more they save, This is true to a point The point happens to ^ that of
dim^^^^ ^ehuss9 over ^^^^^^^^ takes place when the fixed costs of providing the
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^^^^e are no longer covered with ^enu^^ This inevitably leads to a rate case and WgheT
x^ies. -in other words, if ^age-sem-it£^e rates are amgn^d fA fixect cosLc9 and if usage falb
below a ^^^ pointe #h^n fLxed costs rlce not get coverecL It is then time for a rate mse:
what has the consumer ^^ved?

If the solution is appropriate price signals, then pc^^ must be a&%odat^d with the
volume of ^a-9 Mone„ In contrast9 under the current pridng scheme, the ,^ company has no
incentive to encourage conservation bemuse t^^ ^^^ usage senjktive rates might flow
through, to fixed costs as consumption grow^, much to the ut^.at^s advantage. Under the
SFVA the fixed costs are covered and ^^^ ^^mpany makes no money on the gas ^^^oditys
^.'^.erefore, t^^ company might acta^.^.^y pa^mote conserrakion more aggTa^vely:

One alternative to the old conventional method is a decoup^g rider meduniam. Tn
thiB case, .k^^meowner A who has ^^^y squeezed the Wt cubic foot of una neede3. gw
Erram Ns home via conservation oriented expenditures is di-naims-taked agaimt. This .reswts
from the r^^e-whole provision that accrues to the utWty when Homeowner B begins to
pare down ca;ansumptio^ In offier words, as Ws meter begins to spin ^^owero- so too do the
company's revenues. Flomeowner A ^-M be compe1J.ed to make up some share of the
^^ortW9 nrztMffistanding the fact that Homeowner A can cut back cs^^^iption no fin°ther,

P'mafly, those who argue that inadeqsmte price ^ipals are the biggest Lgsu^ need ordy
look at the impact of budget biRing. What signal is being sent when the ^^ each month is
the mme regardiew of consumption? Yet, is anyone recommending the eUmLnat^on of
budget bilUng7

The other issue in play is that of the income effwt of the SW meffi^^logyy, ^ can
conclude that corsurners of greater amoaarLft of gas ^ see their biUs fW^ while th^e at the
low ead wdl sft fftein rise. This does not mean that the b-urden wd1Wl disproportionately
on iow-income comurners, There is record testimony ffiat suggests ffint lcrw-inco^^
^orwuua.ers® ie,, P^ ^onwis consume more on avm,^^ per year ftn othem Clearly,
FMP a-*tomers are pr^ed-eda Furthermoreâ while a^^ em play fne1y with percentages, the
raomi^ dollar increases due to the rate resftuchning is quite smalL. As a pr^ution,
however, the Commission is modifybg the stipulation to provide a four dollar credit to ten
thouBmW nionwPIPP cmt^^^ as oppowd to fivc thousand provided for in the ^pulatiorL
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All Mld, it is impcnttint that we arAve at a des^ion as ^^pe&fi^^^y as faowlbles I
believe that over the years the l.emon to be ^^ame-I is that we can never know with one
hundred percent cm-minty aU of the facts and afl o.f the possible ^^^comm THs is precisely
w1^Y the ^^^ has ^ravided this Comminir^n with the abiUty to react to advme ou#mmes
shoWd they arjw, This is the ^^ate cortsumex prosection<

. . .,•••

R. Sdui
,,..

kr
9„"_""•^ '^w^,a^a7raaxwoas^a.aoaem

Chairumn
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^ ^^^^ ^^^^^^^^^^^ ^^ OHIO

In the Matter of the Application of Duke )
EneTgy Ohio, Inc. for an Inaeaw in Ratf--, ) Case No: 07n589^GAKKAIR

In the Matter oa the Application of Duke )
Energy Ohi^, Inca for Approval of an ) Case No, 07-590-GAmALT
Al.tenia9^^^ Rate Plan for Gas Dist^budon }
,ervice9 ^

In ^^ Matter of the Application of Duke
Energy 01do, Inc. for Approval to Change
Accounting ^ethodso

Case No. ti^ ^^^-GA-AAM

QED-ff0-N ,P-F g . b^ IONER PA. L-A. ^^
^^^^^ ^AR^ ^^ ^ ^^^^ ^^ PART

The um-lr^^^ ^^rrJua^^s ffiat the curnnt residential r ate design ^ a negative
impact on the abUity of DukeEner^ ^^^ ^eafteT "Duke, "tth^ Com^any"., or "the
utility°a^ to maintain firaxxW stability, attract new capital, and on i€s incentive to
encsa€^^e energy efficiency and consavatior., Axd, the niajor$ty determines 1::-mt it is
necessary to decouple the utility's recovery of fixed costs from its volumetric sa1esa I
concur witl the majority in these e^^^^usis^m and on issues other tlmn midential raW
design. I dissent ftm ffie majority Mard€^^ how to transition tow-ard a residential rate
design whkh decouples the recovery of fixed costs ftom ^^^ume3ric:mt^^

Having determined that a new decoupling rate design is appropriate, the
^omnilssion must dedde two Firsk we must decide the better choice between
two decoupling rraethodso a sh-aight fixed variable (SFV) rate design, which recovers fixed
costs in a flat monthly customer charge, or a decoupling adjmtrnen^ wWch allows ft
company to recover the same fixed cos'. revenue .^^h-emen^ with a lower customer
charge by adjaxsH.ig subsequent year rates to tue up revenues received from volumetric
dwges. Second, in the event the ^ommi-s-sion finds the SFV rate design pref^^^^^ the
Commission ^hoWd corsid^ ^^ to h-amition to a rate design which is sigrifie^.^,tly
di^^^ from therat^ structures that have formed the basis of cc^^wner ex^t€orw..

^^ the ^ong-term moving in the ^^on of a SFV rate design is preferable to
keeping a modest customer cbw,^e and relying entirely on a decoupling adjustment. Both
methods wiU address revenue and earnings stability issues in ^^ the fixed costs of
dea.vering gas ^^ ^ home wiU be recoweTed krespective of consumption. When fuIy
implemented, each wM remove any disincentive by the Company to promote conservation
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and energy efficiency. And, both methods can be impIemente+d in a ^^^^^t forward
manne.r and9 if apprapriaWy desiped, easfl.y explained to consumers as a deliber^ate or
more gradual transitir^^ ^^ward zwo^^g fixed costs through a customer chargea
I-^^^^ver, as the ultimate objectave, significant movement toward a ^'€^ed. variable rate
design is ^onsistent with developing a more efficient rate structure. Efficie-nt rate design
seeks to align price elastic rate elements more closely to mar,^^ costs6 whAe recovering a
larger portion of any residual revenue requirements ^^ugh csz^-tpamt^vely price inelastic
^^arges9 Experience shows that there is a significant price resparise to €^^ in
volumetric charges, ^^^^denced by the recent steep reduciops in average per customer
coa^^^^^^n as gas costs increased, Given that customer charges a-e paid to provide
acces..^ to gas sem.ce6 it is reasonable to expect comparatively less price response Writh
respect to ^^^^m in the customer ch,rge. Over the lang-term, ^^ ^^^^^ significant
movement toward a SFV rate d^^^^ in which a laiger por'dora of the company's fixe3, cost
revenue requirements is recovered ffircugh the customer cbargeo

Add^tionagyx the SFV rate des€^ ^N reduce the month=to-m^^^ variation in
^tomer bffls as fixed costs wifl be reca^vered, evenly fto^ghout the year, making it easier
for cust+^^^ to deal with high winter beat^g Wls. ^e decoupling adjustments are
not difficult to implement, a SFV rate desi^ whfm funy am^^animtedy wBI remove the
need for any additional adr^strat€v^ proceedings to ^ew decoupling adjustments.

Consuraers have nmde investment decWons based on expectations reWding
natural gas pricing and fairness ^^^peb us to move at a measured pace when nialdng
fundamental changes in rate design. For H-ds reason, the Comrnissior.. should carefuuy
consider the appropriate tr^^tion path.

On the quesdrsn of how to ^^itior^ to a fixed charge rate design, Duke and "'€hc-
5taff lgav^ propomd a modified SFV rate design ix which ft customex charge wowd be
set at $20.'^ per bi3 in year one and $25,33 per bifl in year two. F€xUy i^^lemen^^ a Spv
iate desigri would require a customer charge in excess of $30 per residential consumer bin,
Duke and the SWf also pmposed and the Comrr^^^im .Io ^xpanded a 'Pgot Low Income
Pi-ogra&' that woWd provide same low income consim^s a discount to cushion the
irnpact of the change in rate desagn

In my view, the ^^^e cf the tramit€oat in this can is more rapid ffm should be
selected given the consumer ecpectataorw created by lo.°sg-s g rate design practices
and the recovery of fixed costs should be bAy decoupled ^ozn &-des volumes during the
3rarLsitaon.

The pace of the t^^ition proposed in the stipulation could smd the wrong
^sage to ^^mu^^^s with mpect to energy conservatzor,. Coraumen who have made
efficiency investLnents and reduced their consumption could see a ^^cang a^^^e in
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the r^guht^ po^on of their bfllss while their neighbors who have implemented no
energy efficiency ^^^^es and are high use cust^^en wM see the regulated poxdon of
their ^^ biiir, decine by simflar amounts. Giver rising gas commodity costs, ^^awgang
depena^^^ ^rt foreign sources of gm supply, and the likely adoption of iilrdk^ on
greenhouse gas ^^^^mis from the burning of fossil fuels, ^^^^^^g the adoption of
cost effective energy efficiency m^^um should W among our highest pdoritaes. A more
gradual trdmg.ti®n to a SFV mte design would minhn^^ near term ^ffl increases for low
use consum^ ^^^g the ^^^tinents that many of these consumers have made to
reduce their gas usage, ^^^ ^^nsurners to capture a greater portion of the expected
benefits of such investments, and avoid the appearance that the Cr^^ssion is rewarding
high ^ise by lowering the gas bils of ^^ use ^^^^.

Second, d^^^ ^ period covered by fts Order, the molified. SFV approach will
not fufly decouple rm®^ery of the Company's fixed costs from sales volumes: A modest
^^^ percent reduction in sales during the fint year would represmt a loss to Duke of the
opportunity to x^^^^ ^^^e than a a-tiWcn dollars of its fixed costs.

To ada^^ these ^oncems, € woWd reach the f^^^^^^ ^esWt

First'9 the ^^^^^^ah^ of the Staff and Company should be modified to reduce
the year one customer charge for all msider^^^ consumers to $16,25 per residential bffl and
establish Lhe base level of the year two customer charge for afl residentW consumers at
^^^31

Second, consistent with the majority opinim, the Company should review and
^^ enhance its weatherization and ^^^ation y^^^^ offerings. As one ixaft of
Wa^^^iewF Duke should adopt the objective of makin^ ^ost-effective v^^theAzata^n m-id
conservation p^^ available to aU low amame cc^^^^s and to ramp up ^roWams to
facilitate imptementation of a.l such wxasures as mpid^^ as reasonably practicable. Low
^^^^ cmsumers often face ^^^ cho^^^ between ^^^^^ their m-wgy ia^ and
^eetinga^^er essential needs, yet may be among the last to be able to take advantage of
^^st-effwtive energy effi^^ ^^estment& Caa^^^ who struggle to make ends meet
often find it diff%cWt to pay for the ^,€tial cost of efficiency measume And, many low
^^^^^ coruvzners live in rental housing with landlords who have little hcenti*^e to ansW
^^^ measures ffiat would reduce ^^ ^^^^ uffliky bms4

Third, in ^^^^^tion with filing a ^^posM for ^^praral of signifi^antly expanded
energy efficiency pcogan-s and recovery of the costs of such px^granisd I would arMte the
Company to propose an interirn dec0upiing ae3^hnen^^ This adimsb-nmt should be
structured to adjust the seconai, and subsequent y^ base customer charge of ^21, for the
differemeK on a per customer bill basis, between the portion of the Company's fixed cost
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re'sidential revenue ^uirement that is ^lomted to volxmetric rates and the revenues
recovered for such fixed c€^sts through volumetric ^^^^ ^^ 'Weathex

no,,^ed sales 1evels.

To meet the er^rgY cha1^^^^^ of the 21st ^^nttuyd ONa^ ^ need to greatly
^^ipr^^e ffiLl efficiency with which we use aff .^^nns of energy inclt^^^natm^ ^,
Effident Price signals will be an impor6antp but nOt ^^^entf element in "
tra€s£OrMatiOn- Our an^^^^ knowledge of behavioral econonlics ait^ experience with
utWtq energr r ^^iency P,^^^ has ^howr that utfflt^ ^^^^^ ^^ograira^ can produce
si,^cant net economic ^eneEitso The Commission needs to encO=ge the ^^^-effeedv^
^^^^ion of such programs. And£ we should not wait through the cz^^^letaon of a rnulti•s
year ^itaot^ to a S^ rate ^^^^ before doing so in ^ measmea

^
^^ ^
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€ ublia„ Utilitics com€nnszxcm of O€as^
Decean€SC;e fl€b, .1985; Dccrrrribcr 10, 1985

84-I435-TP-A^::.^.a 85-98rTF4AAY1

ua&sWv Taa~Ms ^sa Inczesse and Ad,is.ast ats Rrs::>^ ^^ d cNss^m a¢^a^ ige a^
Paasiives ARa;cVng the Same; In aae MW',^x ui' the Ag^pllcateon oa 11o
Ra sanftt a € hRnge m Asc€ama?€n Prac#ice

Ccare

r,alcula:c, es#rfflAfe, 139, fz€ep€aane: conspanw, rate base, d.im•idend< tariff: direr-tsaa-;,
Wephorn., capital ss.ms;:¢m, rate of a•ctEam. a€€vercESe, arssonizc., defer, stock, asi"zl, plant, rernse, deprncaate, imms.:or,
tol€, test period, rate case, addendum, €afe€inc, ratio, sEabsidqary

..... ^ --,^
cowas-A

^^3a EAR?k°'^'^..ML,
mcssrs. Z-Ccvin M. Su9liw-aas., Nae€sarbgc@ Hawtiaoraaer Donald W Morrisrsn, and Ms. Cecilia K Martaus, 45 E-review
1^lw,az, ^^evotmd, Otd;^ 44114, on behalf of the applis:anQ, The Ohio BoU T"fs1ep#^one C'ompany.

M.r: Ara3^oriy J. Ce€a°€rxefy?, Jr., At?c+a•ticy Gemera€, St3te of Ohia, by €^essm S3even H. Fe:de=, David C. C€vampioat.
John L. ihai1cr: Psls. Mary R. Brandg and Nfls. Ann £, Ht€rkcner, Assas:ant Attomeys Genn€al, and Mz, .€ames B,
GaFner, Legal .^smm-r 180 E. Broad Street, Golu3rbEa s, Ohio 432666-0571, san @chalf of the Staff a;f the Public Udlidcs
Commissaora of own.

Mr. 'Wi€€a:area A, SpraEley., Commuge's' COMn.>blo bY MCssrs. Michael D. Cotleur, G, 1w¢yvs Van Hwyde, and Jvmy K.
Kasai. AsNocia^e Co¢^sumc;cs' Counsel, 1 V East Stag^ Steed. Ccslur^bus, Ohio 4:32 € 5, ian behalf of the .residen^^l
convaFazers o€k`kae Ohio Bv€I Telephone Company, hereinafter refermd to as Cda3ss.u-ners' Counsel.

Mn Grel,ory ^, LashutLa, City AEtome:y. City of Columbus by kir. John C, kUeirx, Assi.aaarx City AtYenmy. 90 West
Br£aad S"eg, Columbus, Ohio 43215, and Messm Bell, Pandazzo nd Bentne, by Nir. lohn W. Beast:ine, [*Z] 21 East
Stzte S¢rect, Co:umbas:s, OWo 43215, and ^.`^r, nk M Guy, CiEy of Tnledca UdtiE;{ RaEe Coordinator, One Government
Center St€€te. 1520, 'rs31eds3, Ohio 43227-0001, on behalf of the cities of Columbus, Akron, CaEairin, Cuyahriga
€^aUs, Graeidview Heights, Keit:,r£ngs Mass€€Ion. Maumoco Puma. €"'enysbrrgo Ps`qua, Sandsasky, To€cda aad
WsarE€zivgirsri, and 2€ac County of Lucas, hegtiaaf8er referred Esa u the LecW ^".srsverxter€enEs.

Fv€r John D. tk4addox, Dimc€er of Low, City o€' Cleveland, by Messrs. William Ondrey g¢-u€ser, and R;chard M.
Wca.vcr, Assasmnt Dirociois of Law, Room 106, City Hall, 601 Lw;:csids; Avenue, C:eve€and, Ohio 44114 and Messrs.
Hahn, Loesec, Frei<dbeam, L^cu. by Mr: Cr^g A. Glazer, FOONi¢tiorial Cily East 6th Building, Cievch..^ad,
Ohio 44€ K an bL;ai€' of d3e City of C€^ydazud, herc€saafEef eofersa;d to as C1evo€and.

Satea; Seymour and FCMO, €3, Mr. M. Howard Peir€moff, 52 Eas: G^,; $met, P.O. ^ox 1{X3S,
Caa€ds.Eaibus, Ohio 432:6 ^snd ^r^^s ^rs: fiogasrt and Har9.son by Nar. Gardner ;.^. Gillespie, 815 Connecticut Avcn€an,
Washington, D.C. 20006, on belr:alf of The C)€lio Cab[L Ti0e3•xs€on Assoca^tion, €acmEnaftcr refermd to as OCW.

Mr. Dek€on E, Coixr, C€3icf Regulatory Law Office, J's3] U.S. Afsry Uga€ Services Agency, by Mr. William 1, Dooley,
Jr., JALS-RL, 3 1 7r, 5611 Columbia Pikkc, Fa€ls Charc€a, Vi:g:naa 22041..50l 3, on €acha.3f of tht €3Lp^^erit af
Defense aa:d 9tap- othcr Federal Exscrativs; f'+,gveacaes, hr;minaftcr referred 2oa.i the DOD.+'FEA.

Nle:, bosep€a R ^r's`eissnex, D8Tector o€' L3rbars Deve@upm erit, C€cve€afad Legal Aid Society, :223 West 691 SErec;E,
Cleveland, e.3Ho 4^'o-R €3, on behalf of` €.ow Income ^eopic Togc2be:^ and 'Me Greater Cleveland Welfare lghRs
^r^aes^z^^tzsar, hervinafter referred 3o, as LIPTiG0YRO,

Jeaannv Kk^^ery
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Messrs. Wadorsti, McGzagin, McNeiRy and Rowaaz by Ka. Daniel R. Loftus. I S3t,€t ,r€oor. First Amer€c,arz ^ewv-r,
Nasa^vil€e,'€e.atze.Rse4 372A an€€ Mr. 1^°no€d Whim, 700 M. Bmad Shrc:t, Co€tfmbus, Ohio 412 €5, on bc^aJf of AM;
I€?e,. We:1ts Fargo A;azm sex-,^Ces, HQ^^ywefl €'rotect€on sees€z;e:,p roozz.€EraI of sria;gz'•.wese O;tdez, Inc., Ssaaia?res€ of
Lak-e Couaey Ies;;.t Soai"€ You^.^gs¢ovrn, l€zQ., ^Oa€trU€ SeVaaCC COrpOrafiG€zr SUH0 MarM Sarza Ms, aOz}:aten€ Cen¢ral
Ohio, Inc., Erzzt'aY^ency PmdtzcE^ Corporation and Central Ohio AJm a: Cozn.parcy, h^^inaftz~r reEerred to as the s3€:.€rrsz
In¢crycas.zrs.

'Mr, LeVris S, Watherspnont 2455 Nczrs^^ Stu Road, Columbus, O€zi-n 43221, and Messrs. MeaCapel, Pairszhfe[d,
Muncy, ,@a.kM and Aldeen, by Mz: Dennis K Muncy, 306 W. Ch€ara;tiy M Drawer 577, ^hm-n^aigza. Mina'as
618''?'0-0577, orx s eFza.€f of the Nbdea.s2 Te€ephoz3w t'4,r.^wer€ng Service Association, hecr ana:{`6cr referred to as kvi1G"rAS.

Messrs. Carlile, Patcheny Murphy & App€€wtzn, by Mr. ^emis 1, .€+l;szrp93y. 100 East Broad Street, Columbus, Oh;;
43215, on beha€f of the Smtc of Ohio, Depasemzxnt of ArIaaiin€smgve Serv€cm;, (nz::z izzzers;enos did not M° objections
to the sEaff Report or pa€tic€pate at the hetaflng.}

Pane€» Thomas V. C€sema. C€zairman; Wal:iaara H. Bms,", Gloria L. Gaylord; As€z€Ay C. Brown; Alan R, Schriber

,...,....M. .._.,_„^............:_.^_,_ m.w..^ ............... ............. ^,..,^.........._____w^_... ^

^---

^^^<''̂:.̂-,.̂'

The Coon-dss€on, com:ng now to e+sm;€der tze ^^SCZV^ ^n^¢1^^i aF,p]€=€on fr; Caov No. 84-1435-"FP-MR filed
pursuant 8u ;kg!a€tn4909,d8.^evased Codg, dzc SWf Rr~pon of Inses^^atia€a issued pZEeauastE to Secdon ^20•19
BK-VU-e4-CVA and the application flied in C:<e No. €€5-99-TP-AAb'€; haviza^ appoLn8ed its' 3tisarfzc,y €-xam€ss,ers B an€z
E. Ro,eL azzd Rt €zz z ca & Pancy, ptznuwft flss &9irsg- 4901.JB. &sRA^^Cod^ to conduct a public beadog mt€ to ces4bf^
the record €€irevzly to k °̂tt: Comnissn€zea: €zauireg reviewed ffie €es^monv ^and e,.a€aats €nzrodtzc:ed into evideza:;e at the
public '#zezairsg Cszmz^enci:zg August 26, 1985 anc€ cor^clazc€ing on C3r-ro€acr 17, € 985; and heint otherwise fully advised
in the premises, hareb^y [*51 issues its Opizziotz and Order.

MaI^Z& â ^x }^ T PI -;, , N CASF NO, 94-^^3.5-`?P A1R°

'no 4-€iso Bell Telephone Company (beroirzaw9er ts;k'enrd to as Ohio Be#1, the company or the applicant) is an Ohio
ee^gzgt:c€ izz thn, business of fumis€Z:ng Commtz:^^ations services, mazz€y local and Evi€ kelcp€Zoriti .^^rvice, in

this st^te, Lintil Janazar}% 1, 1984, OWrs Be^ wis assmiaEpd wFt€^ the ^eN Sviterrz asxd. was a wholly-owned subsiftuy
of the Aznex^cara Telephone and',Fe€egraph Company (.AT&a ), On 3anuasy 1, 1984. O€.ic, Bell Aa^as divas€ed from
AT&`€'. Ohio Beal i.5 currently a who€ly-o4vz,ed subiidim-y of American €nf.orzna0vr. Techwlgg:es Corporation
(AezscriYcc€a),

Ohio Be&I tglephere company ^xtr^ ^ pa^€S€a^ ^ii€i^^ rrx^t rz ^€ti^ dz ^z3iEi^wus ^et €b^rEh. an. 5^^t^^es^s ^4^103M€L€ arsd
e^e^b ^Ce^de. ^.zz. app€acaes9, is subject to fl€z, j uzis€€€c^.iean: ri^si s^^z^.^z^ssi^rz 4^f^

and 4M.06 ^x°^z^ix^d Qcs'^^ On ^ecezntaer 3€, €9934, ttE^ app€acant, has^ ^pprrx'srrzate€y 2,939,G,90 Customer
Hea.::z in scrvicc in 0€3s€z. In as€d.;.dBSn tca providing basic exch;ztage Ee3cp€zaane sa;-vie;e, the company offers ;,uc€t
cozmun€ca.€sesns scrviccs as d3ka Imnstn€ssion. U-mnsmissaon o€' mdic and ¢e€cviriorc ^'Q, ptivate €:rc
roice and to€etqpk+rrrater services, The applicant's present a€es for telephone svmoe we:e established by oes.$er of
this Commission nri E7^^^ h^^€€ 7^ls:p€^ ^a€^ ^a^rs^v. Case No, U-300-TP:^ (January 3€, 1984),

On Dvcern^xr €4, €984, Lk app€acant sta€Zertat€ed a notice of nL- xszzerz.t to fi€e a paa2zzarzezz# m, fl-- application zxaader
&Q&R 42Q9 M R0199s^ ^^& as rcqt:^d by &Vao 42E79.43M Rrva.red ad,- and €tuk 42Q}-l 36gL&. hSg

rsx' a;^rre^r r^^ Code ^^e;rzzfi^s r^fd^^d flf.+ as €;3.XC)• As paarE sr€' a^.^s prefflE^g notificzzt€oz:, the cora3pafzy rtqkzestz:d
ihag the twelve mo€a¢}s.s crzdanz, Augiest 3€. 1995 be designat:Vd as ffie dzrst puriod, .2nc that December 3€, 1984 be
z"s?ak+€i^^^d a5 ttzv date cana€za. On Jar^uary 8, €985, the Ccrmm'sss€un, by Entry, a€aprnvcd the test iwdod and th-
€€a8c ceziaLq as ecqzaes#ed by the applicant and gmtcd the zcque;;t for waivers from ctttaizE portions oa the St,andatd
Filing Ree€uirements.

Ile snstan^ application was subzzi{tted on JanzEZZZy €3€. €985. and ww accc;ptvd for fElirz- as of that date by Commission
P- rsry oi` March 26, 1985. `n" hc s^srtrz of i€e €w'ga3 3aczticn g r.rspased by the Co¢zxpan,y Wazz also zzppeovcd,

3canne mz^^elT
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By Entry o€'.€uiuaay €S, 1985, the Comaaaissicsca M1 established a paocadzrp- att€€ sched¢at° to m5aare t€aic eaelv
iderat:fica¢fori of 15sues, the appropriate ^t^fn*x^sas^icati^ru mmoaa-0 participants, and the aarskialv €noestflgat3a7rz of a}ae
a'app(icat€on. The Csaixxiraaission pra°ai&-d fQf the €-dintz of ob€ectfons to thv application ky 3+r€aarch 14, € 3f35, ne applicant
then hae, ghirty (30 ' ) days to answer dbc objecdowa m€€ the i:ateavrners wcre to file proposed isstaes; ^sLs osa April
29^ 'lhis procedure was adopted solely fOr €€ae fraa: {sMie OF aadetat gae Staff in rOVestipagiDg thnSe items W.bat€a the parfi.-s
heieeva*d to be sigaxi.€ic;;knt issues in dhis case aBrJ to avoid ehe s,3tuatiost where gaartlaas objecr ¢o what ilic StW'1 did
not des. See the Febauarr 25, €985 bdetay rsa Rehaadug in this man7c.

In accordance w€ika the provisions of Lec81ore 02921,9. &Wd-a^^,^. the SWI cs€'t`se "`ommissiosa u^.}aada.caeab an
anvestigat-4aa of ihe mat^ers set fsaa-th iaa tBae applicatios: as:d #he related filings. A written ae;goat of the ¢t;sta€ts of the
suiff inyrsdgat?or&was €iled July 10, i985< anai was served as provided by iaav.Thes9akJ'r;laaned a c€a^;^¢as^t, Exeter
anu Associates, Inc. (Exeter) to reyiaw the relationship of Ohio Bell s.€ad zL^ afriluaaed companies e.rdthc reasonableness
of thef'8i Pssmautec€ cusas for rate making paarpmc;s. An Adda;oda.m to dxe Saaf€'^epaat co¢tWrs Exeter's conclusions
and re^^ogaimaasdat'aotxs, as welf as ceQtaaat paopca xed exponse; ax3ius¢n=^^,'€'he Addea:eium was ahf.a f-la;ri on .€u€.v.€0, 1985.
Objections to the St-aff mepzsn were ¢ianclv fiHe€€ by the appbcarzt altd the icr€lo+vEng iaateevenuas. tlaeO#`fice of
Consu€a3era,•' Counsel, the Local ^'aavera3rxsvts?s, Cseva*€aead, ena; Alann lrtexven €rn, ?vgE'T.AS, #tte, f3ODNE;s,, the
LIPT9fsCWRO, and the OC°t`V.

By i~nti-i oR'Atagass? x, 1985, the C;omm,ssaon set this mataex for public bearusg. The ta@aztg of expn,r-t t%;sdruuay
began on September 3, 1985, at dae offices of ¢fa€" f:onuniis€on and srorscioadc;d on September 23, 2985. By Ezt^T of
September 17, L985< the Commission scheduled local public hearings in this naattYa• ic) afford an opporEasnity for
ia3€eaes4ed members iDf the public to offer testicaaony. Local hearings were scheduled and held at 1:3£7 p.m. and 6:30
p.m. xr, each of the f'ouaz*taiEag c€azesn esn Osstoba 'r 2 itx Akron and Cleveland, on October 7 in '0€33mbus, and en Cct¢sier
17 in Dayton and Toledo. Evening €aeaa-si3gs (S;30 p.ra.) were held on Octesbw-8 3 in Springfield, on Octobcr 9 in
SRetrbenvi€1e, on October 10 in Middlei^^n mad Caaazt€yaz and on October i^~91 16 in Madec¢a.A€ least one PUCO
commissioner €xraaic€awd over all bttt one of the local public ^e2rings, x4otice of the application in Cilie fi€v.
84-1435-TP'-AIR was published in t^^f^raa^^zzc^ wzflb Lerdcsra^2a.15. Revxs^^ C,(()B'f° Ex. 3) a.rad Pact€.ce of Ebe
local public hcariragu were p¢ab1€s,bcd paasuazta to {OBE Ex. 4). T€ae recorded
traaasedpts of the proceedings ans3 the exhibits adhni69sd into evidence duairla, the hearing have now been t:enafsed to
the Csaag:missiora by the e:ca rn^ers for it-j consideration.

F€STOY f3€ fa1d^4&€N CASE N€3, R5 -29uTP,^^N4.

Ofl January 23, 1985, OiZae BeH €'a€ed an application with Us ComaafLs5iota seekaFEg a,rathplitv ¢Q s$as,x4tx~ dxe at^i0e zzat:vaa
period for the embedded a€aveswient assocuWa`d with applicant's plant siaaestxEaent in Accoaant 232 ez.aiflard &a€ion

'44"a.m (insida* Wtm), By Attomev Examtfer Eaa^.ry of March 14, 1985, Case N€a. 85-98-'k`f'-AAA4
was consolidated wi.t' a Case no. 84-1435,1'PµAIR for purposes zsf heariaag. 'S`€ae issue ir Case N?. 85-99-'f'€?-AA-M will
bg ac9eress4d iEs the "Dep;.r.cia6ort Et,pense" xectiun of this Opinion anrJ Oa€€er.

COMMfSSION -REVTEW ANQeRi:iCUS€ON:

Thcsc casa; s a,rc now begorc the CzramifisFon JMOJ upt,+n the ap.p13catirsta oa Ths Ofaio BelE '€'ciephnnrj Company,
punumt to &,edoat_ 4222. fA . .^^v^Fad ^^de for a.a^ornt.y to inct^a5t: bL xata satad C€a^^cs for 3e€€; ^rsatnuaaicat2?s ^s
secvices, Ohio E9c€I alleges EizaE existing rates aat instx€Tiderzi drs aEfbrd it masanable compensation Enr ;.bv service aa
resadcrs a3ad acc€Ss CorastxiEssiazr approval of gate schedu€es wNch 7reetfls3 yield sorrEa aE40,788,WO ir, &ddit€orasz€ gross
arMal MwCnUC basCai san ta;!;-yCU saMa6oaas as analyzed by the staff (S.R., at 1). The q€aff, in the Smff Report of
fiaaa%cs6gation, dc¢crrraEncd that had the Proposc€€ rates bcen in cEecE during the ttr^i Nrio¢€., &€aMy wosald havc generated
additional gmss opetatirsa tevc¢aocs oC approxitnately S14Q,788,000. 1`liis Fefsta:smt€s an increase of 10.18% over
Pp eraEing rewea3ucs at currerat xa?os '€dj, However, if the company we:t; ges pmvaz€ on all tht- issues in i€ai,s case, a
reventae increase of S194,190,€l(10 would be jus3€fted iOU1` Ex. 2A, Ss@aed, Aw1a, It is now Ebe Crsra.nrgbssiesn'li funt<tiora
to determine if the axisautEf; rates arP intia^eqaraat•: and, in the evesxt of saacts a£irading, ts, establish rata;s w€aic€; will
afford the company a ra:asonab€c ca.;-nings op€SerfiaraiEy,

The Commission's considem, E€an of t#a3^ [`U] Ma¢tta' has Lvert gretslly simplified by seaera€ joint supaskations
nf€`ued bv the applicant, the swiff, azrad certain Hatterw•aaaocs i,Jt. Ex.q, l, 2 and 3), Joint Exhibit I resolves cea^t.,.^irf isstaes
Fe€as"svv to t€tc; rate basc aorl oper-4tinp income ptar#ioat of this proc:cedin& The city of CIcvwhirzd did Yot sign Joint

Jeanne Kaa}sery
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^^@ai^?€k € ^e^t ^^^a r^r^t €appcsse :#a^ rraat:^rs w^aata^i^^^ ^c;r^3r^. :€^::^a^ ^x€3^6it '^ ^€taa ►^s'as 3^^ ^^a^tu?a€^^aa^ x^€^k^aa^ 6^ a^^
rates ^d tariff mat€trs. L[P'1`lGCV?'R0 did nrst s€gia Joint Exhibi¢ 2 bu€ does not oppose €he ruaa€3on, woza€a3n.e;d tharoaaa.
Joint Exhabx€ 3 deals with cerWrt pr€xa¢e line "rvgve €ssue-s an€€ 8€Fe paovisioca of customer operating Ceneer service
(COCS) w ti3a° telephone answering service s,'TAS) and a^arm company private line e us^oomeas of Ohio Bc€I, It should
be z€taaed 3ha€ the FF-A did nest sign azay of ft stipulations but does Faase OPPsasL 2€aer xa.a€Kers set far€ks in thQ3^
exhib€a.s.

'€.'lsest siepa€aFEions resolve a aaaraabc:g of the s`safeei origer€g1y rakscd by €:€ed cab,geciiorzs €cs the S€iff Report and have
sea^md to ,gready a-c-daeca: the hearing E,'m., which would sathaaw€&e have €a^en required. Rule . .., pmvadz s
for supu€at€rsras of thi s- type. ^dhough not binding aspora i@at Commission, J ^"^2,1 sercti stipulations are entitled to
rruneful r3saci€snati G s & E€ee `c S".r.sgaara $ Case No. 76-102^ AIR (May 4, 1977). T#Se jrsan€
stipu8a€€on;a and now be€:srm she Comariss€o¢a aw rcasoi3ab€e, are sup€a^^ed by the raeg;d, and
-Mll be ac;e:eptvd by the Comsaxisszon as 9kae basis for its ftd.iag:a with res'€:ea 3: sc the mar€ers crsven€€. Tlxe s9p^cific
elements of the s#pu€atioass will be c€€scaassed under the appropriate sections of this Ozct::r. The Commission commends
the panie:s for their cQopemeit.in in developing these proposals aad expresses k:s ap'prnia€fos^ for ffic .a^su€mn€
savings in time and a-qrsr€.

SFRARATIONS

Applicant's pmper€y is used for both :atras€a€e az:¢3 €n€ars3ate se:v:ods. Couse:€uen;€y, there is a dual respons€v-txiy
for a1te r;giz€3€issn of th€;a propeaty since ffit en¢efs€aee wrs•€a:E:.9 are su€+aect. €ss the js.arisdc€€oaz of the Pat€em1
^rstaarz^aaa^i^a€iaza^ Commission (FCC) while the inErastatc services atre wzdci ffic jurisdiction of ahe P'ublic, Utilities
Corsamisainn of Oh€o_ S€ara.€€ar€gr, por€ioaafi of the revenue and expe°.a.se:f, including tmes and depma•.i;ztion expezg:>w,
ure related to a}ae jsai;ai rendition of these seevives, T'@aere€'ore, the ^ppf^cam"s ^1133 te.uphorae property, revenue, a-nc€
expenses aaiais€ be separated boween the €n€sns€a ►p, and s.aa€ers€;ate operations for paarpcssc:s eP €hes proccedEng, A
aara€.1'sma ev&hod of allocations (^^para2icans) is prescribed by €he ^a ^ra^_€^t^^is Pe3-^rasa all w€aach N, prepared by T:e
NARUC-FCC C'oopera€i5e Cr?.staraaift-c o€3 Cumreaaan€e;r,tir,nr,.

The saaff €eiade in exami€all6sc of the :;eparatioD Kocas€ures uwd by the applicant to ensra€- Com€a€iaace wi€€a the
SenmeEnns Manual. It was determined that the applicant's sc;pamt€ons procedures am generally in accord with Lhe
Sep;3raEzoa^ ^anua1 and that they provide a reliable source of aa€€€sckasoaa €€aam (S.R., at 3-4). ('ire issue reeg:ars€aaa_z ffiaa
c€asEemer premi^ws e€€u.ipertaent phase-out adjustment was ultimately m=alved ihru^jgh ahe, sK€pWa4oan azis@
r^Maanazrs^rac^a€i.^es (,€esiu€ Ex. 1, Para. 19), The stipulation provides that L^e ouserrzaer premises eqza€par:ea¢ phase-out
will be calculated in accordance with ^he 5ena} " s Mmu• r as amended, reflecting Ehe e'sa;c€ for t€ae CFE phase-out
ua the ^od of the test peraa& T #ze s€ipu3ation is s€appQrted by the record on Us assue and s€aou:#d be ad€pp€cc€.

01-.izs Bell was grdcmd by the Commissim: in €h:+ crsmpa.rty's last rate cm4 Case No. 83-30047aA€R, [" â ^]
Opiniar, and Order at €0, to desv€op separation 6as€ori aasiragsevera-day (ca.€ea:dar day) studics €aa.sed ofa a rapres.,n:ative
sampling of at least 40% of its cen.u-aI offlces. The mquimd s¢ud€^s wcrc satbm€t^^d by the Bppgicasad on March €9,
€985 as pan of the €wss-Mo^;^a`; updr:€r fi€iaag. 7"nv, a^alar:zc3oze factors based on the 40% sample were derived in the sarac
masaaZes as those based on the normal 20% sam€aUg which wvre used iQ da'.vvlcsp €@ae jairisdxc¢.€oral sapara3ictn
€'a::€oF-s ior ffie initial filing and the two-month aspz€aac (a.R. at 5; OBT Exs. 2, 2-4,; mr Ex. 10-A). The staff co€aip^^d
the two s4aad^€:s and €'ssai€sd no sigaa€iycaaa€ increase in accuracy through aas^ of the -10^'e sample (s,.R., at 5). This kvaa
vvea€"^ed by t;m comp.any"s review of €€31r two saai;p€::s (OR't` Ex. 10-A, at 2). Caloseqateaat€y, based on ghesc results and
d:e increase in sampling rcla3r.d costs through use of the 40% sample, dae staff rcc^omme€z€&s comF.saa,c;d use of dae
rurisdict€pnal se;pamaion factors bascda:xn the ns3ma.€ 20% sample as res#£carlcd in the upda€ednpplisv.t€oe and adeptcd
an ixe S€sf Report (S.R., at 5), The Commission Coaac3e3s 6ha€ the 2dM^ sampling rupr;:sazeEs a, reasona€Sie basis #or
the allocation far,€ors to be used in E€a€s praaa.~ced.ing. i` 1ug

R6M%511

''he ib!@osvang ta€S€e, coiaapwaw:^ Om coanp.anyy, suff, mid Consumers' Counsel es1anatts o€' the value o'' app€aeazH's
property used aaad aasvful in mers^eting ackphrene service ta wus€aD€€arrs alfected by this applica?€ori as of €he da:a ceru in
os December 31, €984.

Ica.eane Magery
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Set<era€ fsf ilrc ±s}^r.s rsuaed ^y ^€e^ cbjectiarrs to t€ae sta€#"s trsar ^ra^ w^E eszaiua^^re #FarN ^ers aessa€^ed ir4 ^tFg?aalc9zQaa,'a^ecr
sssA€rsde dta ¢ra ^^aant of ^iant as oeiated vugata u^u a^ at r*ssinet ^orfc ^ec^srr'i^ue3tioa., f3¢, ^x. :, 'a a. 2L}, ^€ae ir.3.; es€ c^ee r sEitrcr
ptuwses eqs:Prrreut (CPE) phase-out ^te^at £^3. ^a. 3 Tsarw. ^Sf, nrsd dre sr,^ s arr^s^issu i€ ^z^ ^uri^dinaiuEa^€ rEu^rEeaTaat^ ^u
J^7^^ m^;vrva fax a4caount 221 I-Crnrral office Equaputuut&'aaae' {t4. JECL €, e'"z:;^̂ r. 'w41). The mmuniug tis-lms ss-z d;scusmns€

t:c3ow.

^^xaiora ^aanaers.ons :,. l^1z^n^eesut^-izE^ C'3s :;^^ ^E'i es:

cmvmmar€` ^,;ssssmtl ss#sgesiud ao ffiu mf#"s €.te€€Frx Eo exs€aadf-- fitam mts< b;iae that poneun of fiece3:3rst 232-St.arzer C€ruaeet.iu€rs
sepresnss# aag p€nnE CusEs aEmady secovi^rer# through the r^r.o^.w^wnszei¢s^ c€aazp- npE.ioa {;*id;'£3} ,avEritabie for k^ez'r.rsin cM3?raoer €SYeaasases
esiE6pnaeng te dc:r ^it flwss-tisr rrsctng pLIE:• offars::} iiy Ohio 9#a€ pr?asr 1.3 d'avest.adum WC Ex. 2, at 5-.9}. As taearzng, tiE;efff
wi¢nnss we;iss agreed k#tst ^€tair a,z 4ustarrre33t w= spprtapfiaee, but auestior;iW ikae sgarxifiss•s 0'.zf pktu calcu€atdon PMPO=s,d £ey cmurucr•`
Ccrutsse€ W6t;rm £ff-ma ^atai^ ^x, -4, at 4). S€t+M',•cr XV'€r W-65s z^anFr^^sFs ^frd d3zaa Mr, i~#3'Mr°s adjUs,turaut 3;e acnep¢ed if#€tu
C'cr3rpany vo:r3d avt '.mpga8y a rnom prseise bmis £v: deterztt"sning am kve@ of tau trv:rbmd NCO inue raxixursr i^. dj, Applicaaat cantertd.>
OeE tasiz: bast, siaou(a rot he rer•€m^r€„ buE offers Fur a€Rcmtave aWCUlatiecs in the as^ani 4he Commission c4a.rU.1d €ind sa.^a adjasnneat
ao be aequimd (OBT Yr., ar. 4--6),

)Utirase.sgh the a:ttsa^mcr premiet^s e^us^rnenk srabjvec. Ee the :wo-?fer pricing ji#"n was lso.tas€'earue3 ['173 from 0€ZS'o Be;.k as a resrtFfl
of dir esF€tua^., the sssoc;Eeed zEfside wir€aag Eertt<ius in Ascount 232uSmt:on CssauAee^xaRa.s (&WEr. 4, at 4). An B^e Cornm&sioe: held
€ar considering this smme Rskua :n ;rppiiz-aaat's €rW tukn caase, thH port^rtrs of t.€ruz "ruvz:steGae:sE ummdy =oveacdtIULIu'g-%s 'Tma• A'
paytami; €.^Y NCO 3 cus3urue ^ ^^rsfa€c€ aa^z4 bc fecHnsr3ed sa r-a9w bnse QEteas BetETg3v ne ^ampan^. ^:n^,a No, i^3-3it^^-'^^^^.Ifi !Jureuary
31, M941, at f3-€4; &M€ rln ks- ^uBscsund finnnAUtaess i:.G.qe No. 76-26-'€P-CSS tNceresbar 2#, €978j). N9mizirrg v#lerur€ by
applicant in E.^ Froeeedir:g saap^.ra:m a dik'fmnt eoracausim hc:re.

The yue'sr€^aea of 9#ne a€rirarsgsriaare vtay Ees C^k:,r€;a¢w the adjttsKrnertE ari3as 9>ccao.a eOhio .ge€€ uau nrs iorrt;cr speciflztt€ty idezaEii`y its
foa*e3cr NCO cu;tnrr€ef3 who con3innre ttt n^u E,eo^rert^ €Srcrs°aiEed widsr thc E^ o- eacr u^a^eztr^ uts tmss;aFeravJ Eo .^T^^ s^ ^ ra: ::€3 Q^ Eh^
€^^T'6tWe.TEarrs, r,raav caaa3am sprs:aficasiy drz3emlxna w€isi€FSr x-Yisc:nzcnt,5 k`mm ttse: rsys€s€ia:ub€s srs€s-aecuuaE6 mpmsent eesimtrreuts
o€' r r^v.zee^3 or uraar:covymd isrvusa:mem. Cssassuaatiers" Csaasa3^;^€ xvitr.c es ETroaa atEe:nptrsa€ to qsratsti#'y tk recobcr:d gx,r:it:n n€` Ehu

NCO €rCvestmcnE wh€cit ccaensineduu ehw nasrsaprao' abq-o6cs W a€' the dats acqst¢ss [111#^I by mu€tiplyaug shc N£;O.maiEtsn s,uffFFUCfliur€s
investttc6nt- kka3*0as€ in i:a-e No. 83-3r3€'a-'fl'z -f4fR, mkC& by :3rn za#es of ¢€se qz:ud nr€ac=^a.aa ift the appi€cmNa su1r-aue,outtt in the
instasrt crasi^ to nv crsrats€scrsading utaaoaasaE €u. tf;c last sas: i{3cc FA. 2, a8 7-8). eaa5 9yse cosr.gran} poin€.3 ^rut, 0Fi5 aaaca.lu, ,d mumr?:s
ftt i€w NCO s9aflim nesnrso:oinsss issvusEmr¢cni scEarcmumE rzde is 1Etu sw^re. as t€ba, mE:mtt,nrt rate £w the 4^9rs€ 5as^-^cs€iuuE (Te. 'kx, x€).
H;3wm,ca< despsae snzFa; ra9€sus dcft Aa'sgha of h,a;d hy :rppd3c;uWs cottnss.€ fTr. r3', 1?3 wi, 73•24j, 3€xrc: is noEhitag ire th€^- record
which afflzruaE:ve9y €ia:aa3crarssmw that eWs nrSUarr}rt€s^ss is 4roVsgic€.

nrough ^ro.ss•^cnr #ua?€vaa o9`Iw1r i~ffon and Nxr.W,-:i>s, apP€ai:aa. •at's counsx^ n.Eaesar}ria¢€ 10 sog;ye59 41;nt an tt€wenatise eu;eodat.am
6^:td o±s ft asrtio u€' NCO sflAYim I€ne quaniiE9TM4 in 9ha5 nasg: Qo €he Ncoxtat`so€s ninu quan€:.in{ in r€aac, soea3pa,asr's €rs^t E-a#e s:.sse wr.as€9d

8)B"9` €:x- 2A, Sciscd. #"--1

S.R., -Sch^. 'r

' 0CC Ex. IA, Sc€wSi. SURM-3

a St,-a E.z, is  Schad. L?A€-i•fl

3E;wee^ Kinpry
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preducen naoaep:"ise e:4ltnatz: of Lhe msn;:.r:ts̀ng NCO 3rslesimwt€s ffr. V%fl, 8-12,'€-t IX, 2fl'1-2€}.'£bs.s m9io, ,2U. wreuad rr:suk in
the exsiusioa of z ssxaa;,3ex• Po€tirsm ef the ActuunE 232 pnvestrrsew dizal €he ,9f3!2 ra9ir^ used by Mr. Elf'osa (€?BT £#z;, at S: OCC

ruc9hod zppcass to rKqaairc gr'A^J the assempt6ors agrsd sssch ins$dn W;ring Erasta.ixabort represuis¢s W3 idcntzcA
ircwst.nxent. €3aescvct, the vu3idiay a.adlrr materin7iv of th3w rsssumpc.ion could nut bc scs:ad, as t@:^ eo;ssflaany uflfcrer3 no w€me:;s
to swpflsozl this ca#c z#hsivr Given d:E-4 st.ase of the se"3rd, €tie ir;rr:trsissimn is of the opisaian that tvit. E€fatyn`s r4just;sr.era: Nhould be
acceptad.Thus, €tui jurisdictional plant :n service shuruld be mduc^d by $5,763X^00 s̀OCC Es. "?, Sched, D.flE:fl^, Deptaciatiou
en:se,sse and dere-r-̂ cd taxes ur'sE: b•w asfjc sted aecrsrsiangty.

Applicant gsrsaV;.ises fhnt an a€?nvratxt! for woak¢.ng capiKaal of $7.09uAW 9re included in dae nap base vrjua ir;n pussuant io
&WM AM^3' ^J8$ ^^`o^s^4 Csafe (OBa Ex. 2A, Sa;hcd. H-5). Applicant cWcalmed #i* allowance s¢sing thr tradit'sonA teiep#sor.ae
Com^.^as.g.y working capiw ftrrzs.u.flz ef ene-iwaI€th of adjusted oflscratinn and Maiaa¢enunce c'-pense pIzcs a component for materials
and supr3.ies, less one-Eeurih Qa'operzdng uct+:s, uxc3udin;_; i:CAS. and dci'eseed Laxes, 9a:ss c:ss€+::nc: de;os"sLl D^p, PursAl,:w to t3iz
i::oarmissson,'s dgenc€ive in ffic r:uulpwy's ir.st, ratu cuse e E u^e^ ra iWs-Kz Nu. 83-300-'RP.t3flR (Aagwarr 3 d.,
19841: at 171F, applicant [0201 also suE.inti€ied a flead• izg study a.e a p:n of xYS €wo-anonth wpdadte (OBT Ex. 2A, Ltudffl«ig Study).
'flais stmdy, which was pttforaoNd under guide3ires pmvide,i by tha ^^atbaatis;iesrF`s siafi-, resulted in an estimated cash Wueking
ciipi€a9 zequimazeaaA of $75,094,43€}D (DET F-x. 6A, ufl'X-fl€3). nr, stnff ma?.:ir c;ertairs zd^^a^9ra^E ^ to ifis.a:s study (S.R., Ssflied, 9:.;?)d
a:nsf eascd 3he Eer9ds and 1ag, days t'a-rEn€ the mvised stud;{ ao dewulofa a wwcsrusg Cz,pi3ul frstnzuia sp:Wificalky zpplic^sble to Ohio EeU Ld.
at 17-1 k- k„ Sched, U. 1). 'T`zfe sdaf2 €nEtiai;y calculated a ttQgad.a•K cash warlcin4 supiiz€ recflait :rt^€^e sas1ng tws Icinnniln aad,
thesri'orz, rc.cumccnended that no z.;iawunze for vx,sr2rang cu€Sitsal. bc nn€hor€zed in tWs case c:€d. as R£fl^ Ld. Schxd, i 13. lloweret°. ak
tfean.riaag, stut£ .vitness g3ensnH indicated ahrat the staff u3md wit€s ce-nsira sfitzc's5rtss^ nf the :2a:€b':, calculations ruised in rsfsfst^cssrsi's
rAflct1 eb;ec€io<:s ar-d eevised ies ^@cs^a atiuns zccesrdang,3• (Staff Ex. 71, at 25 -26, Stzf££.x,'1. Scflted. DMI 1, C3Aki•2. DA.H-3}.'flhs: staff
:^,sw gecunzrn.so;d.s a cash vasmking c,sflsitai caanrpou^ot tif S902,044^9, which, wtsNrs ;surrssahed with dzu saaef"r' 5 proposnd ai;ouzeacn, ?'or
mafle.rer,ls Rtsd supp€ies nf $2,914s0W. Prodkwes a Rnta^ [1,21) a^sotne€ e^^^d working csp3w.i, ^lowanca ssfl" S'3.f§16y" (W- &$tud.
fl=BzUfl- fl ).

The applicant, coasuffler-s' CQ:unsr:l, the r:ity of CicvOmd and €,WTlCZa'y R€3 a81 fi€uI obje:,€inrns to a.hc staff's v?rsrb:i,nag ,:npi¢3:
ieco^etf ^Ztiees^. Tbu eem€froly. EtoWirg fn^t io f4^ pos•€€io,r €hat the fessznura r.flsps-3sch sh,su€d be used, azgiainad its is^jg^zds;us €u
the stz££'s iae€1e-;d,slagy thrr.Algh tits< tesa.lraosxy of U.s w-i¢nes-ses ks:ukha iOflT Er, 6i3e at 3€3°41i a.ad d'xice {,OB'€' Ex. 9, at 14p31),
Can: umwzs' Cauaasefl wig.nm s Brr3sch offered te..eii¢:rcny in st;pport of Caimurr_grx` Counstfl's ob3eceions ie; this zFa:s, t^^C Zx, 33.
Ntz .8,osc+6 Alsa, used ngpflicarse's lezdl€Ag st9.}dy as the ba.,k fa;e• hx. ,.c3 va attu#.ysis. Iflis ad3ustxazaaavs ta 4hc study p¢edanced a ncgzzzva
$58,7GN,(3ikl'i working capz€zll zequimseae€€4 w€deia he reraaminends should be *€'fset agairr;B mte base (t3t"C Ex. 3A), Neither 2hn.
6By of Ckcc#wd nor L1P*£`^GC'Wkt0 paz:sera#zd u wemcss on this issue, "^"bn Ca,stmassa^:sri turns €"ust tra the company's n^^sjer.1is^a>:

As irsdicueeei rstxsvrs, oWu £ieil has ob tected ^encea#€y to t@ic, ss.;df's e;fflure tr, esse^ ike tnal'stioaas€ furm0ss mFt^«d for computing the
wrsei:.nr capital ri€lowattse in tiis crusc (€'3fl#'A' Rs<6 tu 9-12). As explained in several mceut siccisibns yrs ['0221 sasses in Whicia ehc-
E'€ztttmu.ssaun izus dizrxwd the applicant urafli;y ta pcifom €ead;lttg Audies, Ehn Comnkission tx,linves qlat aleamag ssrsdy =a bc a
uwt;tufl icci3 for €eamg the uudcoying ausumptiens upon w9t.fch the foA-artialrs is hased 5ga0errefland EEm¢,^ac £Iluminatiniv CorntF;.+ni.
Case No. 94-199-0 -AlR [March 7. 19@5] at 32,, iroro Edgson£"ompard, Case No. 94-1359-E€.-R.€R (4z^tes^t ^^, fl^37^J> z2 fl^^. nt^
Cumrnisaian has zndiaw.ed £E:x€ ft is rtoE xds innmE flv require, or ave^u satrgest, €2ia¢ ^f aqa^ret^enss r^ :eas^fia^ studies ;4 pti;rls?z-med
in cach ratc case fl^3. &br:thcr, 6ac, 1eamag anslysi& iz en bc u,^e3 to Verify the re¢s^a^^^9 n^ss of the £'ounirlai saC €o ic3uPl€ify nccesgar4t
raeda#s'catitsns to the foamuta &,J; Subjeet dD adj«s¢rrsess^; kiw 5igniflc,nn€ changes in spc=atdons, it ds and..ipZu:d that mc i'ormu6z
bascd on d3v r,;suit of dhc katAag a9udp wvsE1E rerrsstsr^ appropriate in fu[zuu Cases involving dse urpEscsn€ s.atslzEy (S11m, afl lf,),

The staft' biss ntied the 9e:td :end lag &-ys frnm it,s ms;ised. suzsxon of z^^lic:uaa.'s s6udy d* develop arevegaaae. lag ratio and nn expensc
@uZ' saitn -tu revenue 3ag rntio is applied to adju=txd ultean€ing revunne:: Eas produce "¢evenua hzg iloitursn 10231 €a. The
expuusc @a,g sat;ca is applied tti the total of igcm€issrs atsu main€essnncs; unpunse, cumng federal 'sncrsmn, taxes, o[i:cr taxes, and intum,.ca
€is sa6ataaat "crpensc 3xg do1€zzs" IgU. 7be mb•crau4 bag d*€1ags rrprescnE tha amount ^srvcl€lvrs rnu5,4. suppia. to scdce dh: pFupsassd
Eeag fm:m the r";.iiSon or scr°aiec an ziae date cash is coHec:ed n`mm cB:.trmNes for K3hzt s3:.avicc i, apense izg dollars regreeseEet
€hc ^^n°ir^est€^e sugpdxed €unds whirig m generated kv the postponenaa.erataE' pzpaaaesats t.z crn€slUy uus, vendors, mxing nsa¢hadt9cs,
and others znt?I aftm 3be °s,- tz servec.u i!: ondered fIdJ : Nening flhe 3uro afn=aata produces the :u^uarersents f0; ::u.sic, evc.^rmng cv€S€w
ir.€:J. 'E k Commission €inds the a^"r s. " of the ;e„d.1Rzg study to tsc czrr^siryas nt ^ith s}sc ^z^rnarfESSirsn`s olt^^; tawes an dimcain z
that dhe <tudy be undz rflalccue.

'fl'irrr. of appEicnn€'s speaiFic asbjeet§oms go 9o €he stnff's of state P-:€ctse taxes, Appliumit`s wiiuuss fl?.uk9a Ns`zefd out
thu4 dzc; s4u.#£ ased the iwcozFecE nasda osar fl"c;,: dsu earc"ssc aa-a year 6n calcn7ruing tha ia,g davs u-ssoci€ited with tFse 4% port9en tir ahr
gross re scivis tsx. (O£9T Ex, fi3, at 3€-33), TWs was one o€' the uersectiaans which staff [,,241 We€rscs ?, fl€•.kscF sagr.,ud was
appropriate fSta{'3' Ls. 7, utt 25), Tiie cumciban changed €Se Bag days mn the 4% pu€ivu, o?' €hc excise tu 3'eorra 138 c9zys wo 77
dAysQQ^ The secaasd QFa,#cc€aun rdsud Aas isKuc which remains in d¢sputc,

Jeanne Kingerv
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c?r ;s,sui wyth 3ti saaaaaiv^'s iaa s& aecttr5 c^ rs< the stt+^f +rs€Sar^t ^ 4he ^. 5^< r^uiaiia s^3^aE ^zv3sc 9^ 3nto Ewe^ ersssz^^a
having &'iazWs€rs:;s# kbaa the 4''m safapmsen# iuas an axpen} r^-.g axsociated s,ria,tt it, Whi€e a,€a^. .75% povaon has aA z:x14aasa; lead (Ld^
aa 15-1k i. E3Esao Br â3 w€me'is i'`T:e maina,ains dSat the craim 4.75% ksx shoc9d @n^,: tr=vr€ ns a p:r€rxYmeat 4rsa^;P;i u;xsa tht
"pEr01age ytar' ckmi,spt :`,Oir5T .x. 8, at 14-29). Cr;n,usrs.^r^-' E»ixran.s€:€ wix¢;e9s %rssch, c,r dle other hand, £^al'tnvc,s ahaa ssctnts ui`
tfic W s€3mld be mga.t&'j s:: xi k rage:^ym€;rs¢ (OEvC x:.... 3, ai 4t€-42).

i"fec comr2sv's€en has €zad ex;i:asiun to ^a^^e snnze &Tamaau i4.s cia::askrsa in ^^ xclee.d ^aec^ria €lie ^s,ra^tan^ 9'orn}s^zy f.a.<e
Pdts. fi=i €2€?^-^& - 4€^ , cua?se. a? €^, tsnd ^{^i^?-^ctist?^a^csr,taa as_ ^ x4s ^^;s. ^^-€^5^-^€ -u^^^, su ra at €3 in which wa agreat: wida
?€aa 5€a€T s E.^eaEnxr8, As cxp€rsi€aed by staff wbraas tHnnse€, the lag in nxsnsc flue.i ::' ma1d be aalcuiatc:n i:.-oras ahi- maidpo:w of
ehr p^^natt ^^^^ da w+hich d3e. ¢rx liaW::y rerates to the dss#rs tncim Eas;xes r,r£ paid g>mg ER, 17, a€ €3j. Ahaaug# utaiif:as a';pattsd
gra-s mce^pts esxes on Yhs•iir books ia she Privi"ngr y=• inssuMd of the Yea.e dmr?ng k#R;ce€a the h:rbilia,. "a.,> irscurmzi, thn: S`.igmrns'ssatZn,
for raF'--mrskiri,s ,̂ i.}uToses, sa.lculates the allcsaa{aa4e fttr srht:ise tazcs ar c.Eae br5is rs3 8tsk-yaar revauu^s Unde!- itta as3urr<'ption 6€tttl
Ee:>8-;;aar r;.Ven»a;s vn€i be morp-, reps^sest^kiea of Ehx. ira'ci et vcs; maipEs aep^wa avi3ir.3a ?hW ssfiFiiias svegl I'm taxed ^hl. tat

C:omaa.isEarn adjmt.c ¢he €, a•ch of agf8hr.riNvd revs:stues ia+ recognize that exs:i,sr ms:s varv WiEe`t zVvamua d^, at €5), yh.a.s, the
cwtes nset es rs,ifEF€aunaa?3g the r€mp.rny prirsr aO dsi iiidr dae cazxtpaay hi^s Ees pay thc 4r'n, porEicn of the taA q s; $Euseeue., e€m
to E°srtzitag, of the .75% iasr^:ase in escs'sr: zpmes zruisasen. by €he tegisiaKm serd aa'ae. rneeiaad of recovery of Ettis imr,rrFttsed rm.omzt
Aee?€€ve°a`2ed by the Ctstz esaa^sa^aa, the Catl2ea:tion of !he _;a% }tasd46a frrsm s,•y5stc5ris:::s hs^ sgaterl"ly ie.gged tiac. €.,aymaae by Ehe auer;lra;v
(11 at €5..17), '#'€'ea Commission agrss'rd F€sad: ahe teatmem to bc^ z^r^apr^E .

Apptxcartt also aaiiiea:.tm{s to dae weight.ia4 of #€ae xa.nzkmE paid in da-12 mff's (4,261 aai4auiaatii3n ug 3,#.sc lrs-Z daYsw'socaakes° with be3qh
t€se 4%- anss 75.̂"r, gsya2inu rf the exe#r;a #rsr t£!B'€' Ea;, W ut 37j. A utit`s2y is mqae3ied to pay its cxci:sx Wa, ublign¢iTl¢a in ds_.^re
equal emou€s€;; :as Qr.aebn:r, MarcE aud 9an€. 4:rcai^,-isp €'sar sha izurrent yaa€ operations is made ia Dicambc:r. 'nti_ trfsr-qap can either
n^ujtahx: an saddiiin_r,^,@ paymezzt :'sr rrsul2 in a sndia. Thp- sEz.^'`s Wa4p€SEam aasramrtf Y€aat 30% ww' psa:€ in oa9rs€Ser, Mrush old
.€irne, wieh a final 30% €rae-a^p papmr.nt iie Dess:mbKe 5.^4,)_ `i,"€Ze saaff atpparFndy CoEa'tii&.rv-.t6 LbiS to§r a fairly acpresaasEafive paiz.em
ior t$.t€,ities gexomAly (;5Wk.;' Es. E, nt 2^-?d^ hass°et er> Ehw reecsrd in fta ;mm shows d-at Ohio BeQl received a credit sB M#
as.sbd fl€tat the cosaapaly will u€sn az;caivc^ a nmda"€ in 1931 ETn L at 72), U'nder ahe-';e a srcummaamus, iB wvnld appaar to
at iea-sE assume an equal PnymnE pattem ok' m each of d:: fxm s.hsee due tiatc.s. CRaangins can be made Eo E$a35 r;spea:t of dac,
sflain"s ca.icu.iativu Mxiaafd asaecvidence in fuKurw t;€„a:^ Bell csosis suppar=. a dtf#eruaat €;rayrnent pa4Eern. `€Ilis adjac.arsaut #sa the
staWs ca€eek,3tk4ta iticrnases the wc;e-ing ;.upauai s3€€rs:earscc by S2,343,6W.

fippiic,ut's wvi'tttes.^ ;4nkla a^.so taker, 11,273 a5sne with the s"Tr incEmirsfs aofa pnqaiye lag #'ox uatems# ,;spra^s (0dT ^,x. at
3€4-.49) wesssess Hlnssd cxplcureci, the in#ere:s3 voaaapancnc r,sf !b>i a;rn:ra on inva.sariz.uE is ttsaE paid Eo :he
bd}6Ew34?1dCr u--?3w afto8' tt2; dS:iat4tl m'NerK4es are @'e>:af:'+:i`O by ShC, uS6siEy (,a93ff Ex. 7, aE 13), `nFass. Ehe; CbfYe5e83^s2.C7n aglaS S4'M 0.h£

staWn Yxn.airaaai of Ehi v€Gem. App3icarat`5 objection wnl1 Yrc esvrerutcd.

Appt§r-auE W.w, rits,geiEcd w the sia#T's ¢.;ilu.aa to abr.;zpizaz Y3xn saaaisInc impact of EhG dLm'a4t:ry sssm certain pkv:sse¢;a.<^ mrh: ^++;
x^auwr9tefh Publishing w Ohio Ba3t or fhe cntx.,paEav's reYenue €.a- d;i:}., (Oi=37` Ex, 6e. ss? 40). At hearing, staff wi4nra2; $#.Vss:,e1

agmed that dw avice^,age zuveanue €aG uras sri¢asputcd €'mra eaaEa which d<ti nnt inc9:ed; daese €Sa}maats and ti-Aat aEa adjmE,aen: was

aa:q,adrs d (Sirs€€'tvx.. 7, at 25). HotiveueE, YsE5. Hcase; t€EtP n+sE agree wieh dhe spbci£ ks o€':hv caEcria4tar: prokattstr€ dae 14Ye: Kukla +.aw;.aa
ses3a€wsr in W,reighaang rkta Ma ds.V, based c3a3 o&e PariocE agai.us€ the drsum ftg-l3n nr,adhar 57 at Z5u263. £h:ts, si'Se ccrmcte3 ?he
+x6g€ss,rd dollar day.,, ratc.uLtEsrxs aus'saag dtfrian fturzs. 0a pesiad n€" Eh, €ersel&^g --aaedv ^L4J:. The Catttrrsissirn finds this ca€cuFatIuaa
Er'. Lc: appmpr'aat;. (°'a'

Through #ws ^rsa^ s;€;^^^ ^^n in ^3s aa^a, ap^flteaars? c:i3 ^pa 3^nt i€sc si zi^ iaaat^ec9€, tes d+ n'sy ai:c. expczssc ps rtie7^s ui' ^€se anatca ess
and sugp€acs balanrs: sn fES ^S^c^p¢rses€ a{lrs^ arci: €{ax t€s"s^ itcm nnz€ 3^z^a ttsr ytu#3 #:^E€ct^ a^^ ytrr.ludc ti^gh ka^aftrM°s aa; e9^ €sad^ag
amJysis (f•3BT a. E, at €4, .29-3€ ). 7'hcr>~ is no rEazziE in ei^,?ter of these r.iaier's, Dw xuLff nxuiuc€es€ thR€ ita7^rsaim of the materati€ <
a€ts# supplies inventory €S.eJc€ ;gr .04w coasFamcaiur., addi€ierr; end exreFa:ss'nras (Staff Ex,. 7, at 27}. .F4.s Lhr Q3rtaseaarsior has r^-r,aatadiy

ksrs#dy 2h;s adju&arsts<at ir required by 3€ac csaw`5 dcsisioa in City of cE:ncEeanRsi V. :'u'dt aUdii6ei Cree:s:rssissiUn, I60 Ohio St, 3i3:4
(1914), rkppficaaE did nnk n€3" as3y aestinaoav in "upptsn ut' it aEira eEyssr€ t€Aa.t'»•asiz Saal,arsces shcai,ltE havs kcse mflscted in the lz:a"Ang
ira3}s6s and, Ehas.^,, hs:s noP mea4rscd s^ buzdae€ w:sh resroct ?c3 this :ssua. {^seaLsq xEa€3° T,>z, 7, at U). The Lh;actim ;stsouid bct
bSrszGuled,

In addatiesn tc^ y9s ss€S;^wti^ae r,n€ativw kv shs; si..fa's ^;v:a€anen€ of 2h4 .75'm ax6se um sorn€SUnnnt. CemsrtesCc';' cru.h3;;c€ a€s<s s.a€ljkxsed
to the ia€^ s;ai€sr^e iu ezetude a!e3n jttri5ds^i^ aaaxal €menta¢a n^s':,aues ia dmrmersirsg mvsrtus 4ag ;€}cE": Ex. 1, at
0-inmmFt;ts` E'azursci u+iEaaer:, f:mtwle Argaw2; that iawmEatc mvenue4 a:re, 0or the tml;:t partt, hAded in arsna^s, and that the s`^9^uze
w rYi:lmlc these reven.re=; s;si1M in an ssvamwmeaE of Ehe m3e:aaur Iag a:;sCcnWEed SvfE3 ^ azs: z€ie E^^^.xl aa^^^s^ne ±ervsce QL at 373.
Baser€ an a£a esiiersaEa o€'s'ntA'astasu uasd €uuessme revenues and aaivaaix asad 3cravz<: hf€iiag, mr, BR46 uatentptesf tc^ c,'01-aelsa9e ssrs
iutms.aae ro-venne )rsg (ki- at 39-33). S¢aff4wiassmrns H+Yrss+:l nemcd in €Srim-spie that the acasa.s asrod lngs s€fisau&ai k haged saaiy on etsarusaaac
data, baa4 bcRia3•e01 that y€ w•oWd nrsE be pasye€ZEe f,o spc:c•iaicully ident;fy ravcattas in E€Sis €;m'hYUSi aa t:nssr€aaay records a,e. atairEairscd
on A eCtat r.e3mprsrsyF Wis (§Eaff Ex, 7, ra9 11). Wiar.sa cwucnuc as 3ami':cd €a accouaE_w rcotiveh3W, iatrasuae arss€ ire¢bestaEc mv>r€su^

Ic.,msar Ki:sgs;'3^
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^ n^k se^aratefy ia€aaat:f cd ^^ ^ 3^Z a, ^4, k€^¢^^i ^e,^ 4s sads that #.fzea°c; is W Wav dO 4eWreUna z, spc;a;41r. P:^YesaeeA Pa.ca= i;aa•
iEu'ssea6-1 rerctrs3"s fivr:s wzal cornpaay recasds Qzi, a? 24j. ;u?s. Haas;^& als'n paims au# Lhat evs:ra if intrastate revauuas coca€d be
spe; i#" ca.E.iy :zr n¢ifaed, ifl uLa)d 3se iaYaPprcepa5;¢e tcz asx Y€a;ct fiastrasaaate reYenue ia:̂P wa3#s WBa€ crrbai.o3kV r;xp;,n eas J8 Wtfir;if 3*33j
is prcU€seiy whzt Nk. Nrrxxh did with his esnm3Yt fs isCf'. Ez.- IiAr Sc€zed. ssIM3 2), fii;hQaag.$; q#fs;as: .rns}• be sorttu &u#s3. as a.o flbe

xelsM€:+aJiry of k& Br;ascka`s e:atfssazjzee an#ms1230 revcsasr^ lag (i^CC E:€. 3S), thmre caaz €za azo ciur:sdtzaas that the ua:e of €tn ia?ras€:ate mvenue
3ag waes#a a zOE:sE Ccsr€€isuny e^aPaqs; €ag, eir,n_s asor prrdu,a a uaesaaiizagf^€ re;>ulk. Nlo.zac^wcr, it is H.3s,a z3ear that i¢ wsac.;ii be ms3ut
d.°,ffacci4 3:s calr,u3at° an eag-ie:ase iag bas*dl seir1y a€a isb2meaze cxp. e.ses_ Bec;wsk 2Ns: info-annssoca Pecassag^y to a.nndzec.t a pnareiy
ia,va s ate study is atst ttvailablc, t?au ^{a ^srrissicY: agmcs• Wi3h iiz" s(aif ihai ffi4 uss: of eazta£ cesmpany z•a®e;zue aazd exgrvns-- datu is
reasOri::bie (Staff Ex. 7, m N^ra

Cr3urssnl sz:d t€Yt^ c4p of d::ie9cfESr.ESi eilso o6iect iQ nste, sia'f': i.aae€a.sicsr z~f ssrai.oc:d n^rz sas^" ite=z^ ha3 its Ic,ada'€ag
At:a€ysis Co;¢sarraars' Crfiansad uriwer:s f#zmse.iZ effLr:tivn€y e;,exudecE dapmciatHoYY. dz^Er.rar:d income taxC:s, dafaansi investmeeYk tax
eztysts, arrd rc;xura can eoraut3te•a cr{ui4y fss)en 4ite isat:{ia& study caaz the grauuus tFccz4 thusc iacm dzz aat aaaf€.raeuc.d a cornpara}`-, r±eed
3r;r cash wwurkia; capEq;.i OCC Ex. 3, aefl 15-19, 42-44). 'i,'$se- 03=aasz€oY; cn,rss3Jr,rsd #his sanne ardurrseez¢ 'saa its decisiun ir.

t:va tud L- €f-^inc ^''^^ ^ ti3zizeaRrtneit^s ^pa^g^ i°.a.na P<O. ia4-1S4#i-0-?+s:R, su;sra fit 14-15, suhvaki¢Y qae. Cenzzzt6ss€t?aa exgkairacd
that 3ha'a ikeasri u,s "racaa-cA..sh" is a zui,aaomc:e, ;ay zhew- itera.s raii c9carIy 'srrzrraiva cash ansacdions, As t€ac
CosnrtxisAQn raofed in r-ejwing Mr. Bs <ycia`s P^rc^rr^aacaad ^^acz3;s in &^at case, a srirnpreiaersss ri^^ 1ea!dAag s4udy raa.si Keessiiic:x :sll
a°euenaae.a recA:v^M ;.nd r:ash expenses Mt€-atc thau rsnte the lag in ?he rere"spt of veversaaes 3v€•sifis axaaac€3 r°n:;h axpeases. R3e:r)^ wi€rsess
wtii'yazsg x:s d.zis ssl€aj"t in the insUam'3 c;ma reetagrtFrzsl tPeii 9-m-se items €rsvid-ve c;Lk€: Xmu.sar::ivra5 (T€'. Iii, 19-20, Of;T Ex. 8, ;n
9° W, Ta. X, 52, 5os^fEx. 7, aE 9). "i"};e sddit°iorYA wtin:sEe €€2arfl ^^r. ^YCSSe€^ offers #retey tha=, if fli£.esr atr.^.^; are w$Se i:sc:uc3vd, the nr3.timata
uses of the cas.h shcruid he^ s2.^ ifics^€1y u€za€s^ztd tOf"C Ex. 3, at 42-43;i, reveals u rrsi5e^t^ricrsYrszSC#ia^ of a}Ye pu?.yxssc; e1i' a 9ea&Iag
snAly, As sudff wime^s Hansf:! axp:aend, a 9a:adl9ag '^aud?r is r€o3 a Ga.sh f^r;c,P s,udy, Thn objecrive cf tie €e.s,d,'isar sEnady i e; o: Yn
dr.tc:rrtYi.aae tk;e ex.acfi as!r of a s#oila;•, buE to recognize the 3ap; in thc recsassrr rsr pa.ysnenB of €h-° ade.az 3n question ;S4o Ex.. 'Y, at
181. For khu^ie Rascas Fat es3at ii±; t4:u i':nmrt:;•;sioa ;:3121 in ^1^su9uaa{^_s 8€iueatissaYim" cc^€.,r,aerv.suz7M. and ardkre€aW by Ms,
Hemwd m this tec:t-rd (SwIi Ex. 7, at 13-i:3< 17-22), d;e f^oa^e^sFC^;a flsradu o.hds the staff's izzctusaan of d^pr^vi rir^a, defemz€
income ta.ze:s, dek"ans:d i3zvestfa;a:a2 tax =d3z., aud aetum sssz currrtrfsan equity in its €aac3&g ats^iyars ¢obo-, appmpriazc. f'::asszcmers'
4ca..c e3s' a€gYarrfersi that sore^^^vw iZrecludes recogaaita.sn of therre aseaa,zs ^B;r., at 5-6-3 and
;€ave€aud`s arzurrESrst shasa the lag ossr%.izztad with the rstur•n ar. common cquky tc so.zzal3ov, ;cirvady accw€:decE for in 98fe authorized
3ate of zutttm 4{'icva. Ba:, at U47) 3xr. tzeY degcrwiaag oi' cz:r*meazt.

Consumers' t:es:cr,se'i, the c€ty of ckww€aeed arfd LIM f3f~.WflZ#3 aii o3ajected to U3e ctssf^`'a fdflurv t:-i rzcaazsmead a dedu^tisaz to
eu9e Er3^;'a to mqm¢ Uat- smaf s initial filldiczg of A raegs.tive wcrki-ag ca;,'stal ra:q33is;aueazz. Psrsctver, ;hs5e Objes:B'Ims = aansx rao*t
as tiac staff. in t'acs, deteritt€2Yrd 3kai a,}xzsitiwe sEor?ring capital at€owaace of $:3Q9lfe,o3E3 is appresprxa9e (S;e.z`f F.x. 7, Sa°iwd. DM€
Ad^Eas7ew€; this nm;zunt trs mt'€er,t tte €:'oannussiszn's aiacisioc with respect tza 3lrz uciwjzisng of t 3a amouaak,s }z;aa,i in khc staffs
e;sFesria3 iczcs of nsg days a.ssociaaed ^"M^ vri.Y.si exaise #a.:c pyrrAertcs. r=a 3rtsaalzs in a working capiw allowance of $6,492,OW
v,^azii:ia qte! Cntae¢6ixszou fizacis to Ezi n:a:arraatr€w for ParrB;es of d& Ca.se, '1"i3^ Commission tuaar fi€Yds 9ha¢ €he revenc:e €ag -Mtaa.z
aFrad r^xpcme iag rw?ic 3isptrcvc,d €Yea^;.ia should be uf^c:d in fi:E^3re Oiiia ^cll saYC ce,ss!;, su9sject Wsuz:.is u^^acsamer^^s ns may B3n: rcn,ca€¢rd
li^ change"which aafer.t dse ka& sa €ags dat^-^,azzer^ ^oere€rY, irY zi#e next Ohio Bcif the Liur.ie^ oi" }rtswjuc8iim
'MJd #e esra t3z;. P.azly tha.€k,sqing t€Yw Msa rsf 4hS3 rs" furn3u€a..

Ac.,^camsr€aies.i DOsemd Taxes^

71Za stau's ca#r,°ulaiic3¢a of the ratc #rasc z€c:Jacctyorf for aisiaasutas-ccd dci'cascd iaxes da¢:s, sz:vcraE V.tjKOeRs. The s.iz;nph¢zy coMis€airas

Ih31 t€za t#cfcra•rAi FU izn9itn,Nos a.szanatte.cl w€th €•rrs?p:°alg 3;5xas and vxr:at€ara pay should or,az be r€er3acice€ frn;.3 satc masc aan the
6„^'3'Cli.li;d": that th6: dcie37-a€9 asS?3t:9^f^t'^ with shcsC itCY38^ 24F'C fih+'3T'I-3«6aak affA` 3Y3 32tTE B33E;;zIf.833gftlIIl in a 9'33eY'rp3k}ng context (OBT i;x. 6,

aE 20*29i OBT Ex. 699 a, 41-42). `llv Cd3Sf£E?nAs1iPa 3!i 9J71B;ldTiilla9' g62TElnii Ea'a i:on53dt'a'iFfg tNs Gkbje:.iFE9n, :s5 Ohio &OH he-'s raised
¢^is ys s ^ zr: essh r^ z s ius2 3Easre ist^ sa^us f ,^5'^fo €^e€€ `^+:IeratsrarEe Cc^rssD^ssfv. ; No. 83-3i^-'^-^^.i;^ (J^R^^€^^ 1 :^41 31, #^3d4l,
at 18t Q-4Lq-EeE! ,l11z^€zoncCorszpanv. CasQ Nu. 81-1433-MATR [s" .ESraN'.c 22, Mxi, at 0Wca BdI a^^^^^rze^rz^alaa.
€'.a^,c No, 93-4,36 Tiz-,4iR jApri3 21, 1982i, a: 14;s, As zizz: Cizazzrnission ka.x con,,isKezaity hc#s:' asad zzs si^e vYdtnssr I€ess cs;slaind
in t.h€y casry, if a aux-YjAaa3ng di€i"crwcscc is to i•^c. :3osraazaii'md, the msec?tirfg di*rzx.z€ haW;;a rn^ist be :#edrrcfled f:eazi r¢e €:aec ei prcvcnY

the coaAPanY fsecra gtarazirg a re.tum nr, ihFs° raors-aaavestot supplied 3;zrads (Smg Ea. 5, at I1-12). tiisp€ecaet¢'c cabjectaoas is abaiin
uverzzskt€-

Coaasamars` t;oams:1 rsbrs:edss€ 10 &: r, W`i`s fai9uae t;a 34pus4 i#ts nEno en;ed by dse company in elsYCrt°nining ffic pri€zsn tif the d,.a3n.
ccMirt bataaacc. of srceccrrlu€a.tes€ de#"er•rvd aa.xes r:;latcd to a1;ce3erataz€ dc^rccs'a3;o?^ ¢sr tV r:wd as a raw hase z€educaicsn (OCC Ex.
2. at 13-16). ^z7 ssausr^s' Coaaaast3 avitvac.ss Effrc.aa i,;zin.Bs out dhad woa•e apfsly.azzv. the ^r^r3sr^st?n^ W.ocatjoa;, i'ei:.aar. ;zpplicnna reduced
Etam slsste kc.rznin ba3aaneen i;; a raaat basg^fj an a&icp9zune gtayzt 'sza service ics anzzzl p€wce (ldr nd 93-•€4). ivtr, Efsion rxpia3ned dZxr
tisa a:w, ,=f difis ratio is €nappfcapn'a9g becausa '10ne of dtc accumudawci dz=fc:avssd u..za_s :datcz€ to tcse9craiv:ai a.ir,i.+a•cz.^a;inaa a,-a arsacaaked
(°3.9 wiYh aclcphonc plaaai crrrdcr eansirafciE^n, ti^ atagorj svdzEr:h accounts 9'or w€z;,€ of 3's'c ciaf34rz:.dsc i.^[uesn plari4 in sesv:ce

aazad toiad piar€t (it€. at 14-€ 1). At €Enar-in& siaki' urik:ae<:s K:ss ngze„d that the Use of this ru:za ass3grfw away aa;.&UMuNICA 4c,fCrauif wes

JczzziYYo Kjazgz;ry
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u#ikIt :3ftGntd i;ave Fseers zastd ::s a ru.4e i:ase dt^daaut3on (Staff E. 5< ar He ui€ed, hziurever, ahra3 :ali€ao€t8h Pizmt under
eonstrnsfliura reprxwa Mor,,4 of dw MsrrK€€Ex br c.w^cn g^aaxt in sfrviee atsf€ €o¢ a; pla; t, a Fort#on :sf &t &ai{re-Icc, rc r:._- g. frr;?
heEd for tu¢azrv- Use, p*capcn, which, ua some pain?, did gma?arra8t dx;I'=ed s:?adits {§ l. 'Mu.s, he rcn¢e:ffienr3s 9#sw a, rnUn reflecting
e:et Ptant :e service ph.{s p3arat as3der scnastruutrk-m Yn arsta# plant be ustd 9^ Applying €Ws ra:Eao to dFe daax ewvi:: balance and
adjus^8 by the a a^^d;e?9rsr^ra? rti1m. Ya*n 9aGtor pand'aces an €aereave of $I0,977,00 ie .he uceomcala.r,ed defeamd tazes 90 ^e &daacwl
from rute: Wse in t.F..as ca.s,c;. ?sppiJeane, A38hoaqgh seizing this ertssr^aametyai; gruhn-3, gent1a4xv, tEwG d,s9iietiosa as£' accumulated
dJerm,d taa^s from sr,tv, bane (OBT 9r., a? 29-3f#), dil not ?r43te i5sue W>a.h ^he specafic.3 Qz ihe eakml;zis;xea rueorawudad by W.
H4ss. The tzdjt;S€anr.aa4 t4363 shouEd be appazSvffd. Tlau qz:esti-un of wi^ethzr scHat^ula€ea^ skei.'ezTtd z,zxrss shoWd be deduca:r€ fmaea rate
base wa ri €"Ifd ;ra sra;;a yZPrs ago arsd <uaaxauts a3c, tnftbra• commant. deeF^^v?sar ^z^sw^a €e^c^ ^a ¢ as:ranar C-ase Ncs. -.*-dr88-GA-AM,
P)ta^y 27, 077j.3

ccaa?sutness' ?:"owr.sel' also cbjec.ed to ?he aa3c s_nf dat: PW€ iEk !;aMee to tza9rl PIaa3zt mta;a .in de.4e.emiaing the level nf as,s:tamuia€ed
d€Ear€ed saa.aes, zeirated to eapx¢aUzerj IFI3'A, a-api4aii;zcd relief and peusisasaa. dirat^ capiE-ahzrhi ia3etas€ (o; C Er. :', at Caaasumlers`
CQaaaasa I v"i€rsess Effloe, a1tha;EEgh sofxe,ding that t.h Pl:wt ueseat eehna4ruetizttn and Pia;a€ #ztd for future asN w$z.ach genem-€ed
titz.st; dgs"frred m balances, sre sto€ inctu&d in aate base, eau:eAada thut 2.^iace bW3a3aies mpm:art ;s n aza^e,xrsr saapphed fund <wb;rh
^tfssUfd be used a°a a;ats: &sase dcdra;;.dcn teid, at €9). Vie Catt:nraissECaa; raads no MKrit in Us asgu;n°afe. nc benefit of the tate
`iase ^adueaa ^ tassr^sri^^ ^ u?s^3 ^aes^ n^ raas shouid ,a:si ire cx^ a^ni^es^ ^di s aci €a^ce ^ ti^zs gl^t ^§ bsee czdr^ asa ^ate pa^ ^^taE^
Ex. 5, at 14 Mr E'Nr€a??'s appv,;:acb impanp:=dp al1or.mq3s €;T.s a:atu baa e d>:dtastit3as tti c;zrrea?d cumomer5. 'a'4ae beneit a~f the dedu;:rion
should b^e sr,rvar4e:a? x;estorraers ^*37] who will aa![aat:"Iti.ly pay "Sir tM5 gaLaeaa !srher it gstts ioccs strbi..a. This objection k riyersutcd.

Beate ktsast :Sureamar^

C*a:sixts:rFt 'wifllq r130 Faref;Qing dtscua ian ^€?^ ^a^rreasaE^n finds ?hf-. ju>isdic:tirfna€ a:a€r: bffsg^, as of -te da3e el^r€;ain O€" Dea::s<rnbnr
31, 99E-1, ita be a.k set fnrEti ou 8tav° faHeswirae Yaia?e:

Jut-isd.istioaaa3 Rate Bast
(u''' 9 Omitted)

Plsaaat III sWrsars-

U:,s: Depa er:ie9ion azic@
Amoctizativra Rwsa?¢ve
Net. P3,anr k SaM>re

CWIP
'"aatkira8 Capital
€,ess: ^thcr @€c.rn.,

Js::'tsc9.cdc-7w € Rr,¢t S.,se

O^'^^ A#2K _INCOvJE

$3,118,576

-;03,5? 5

0

464.624

s1>35f,929

'^'h^ a3^^^^earst aaad ?^e 5i^^ ear.3a :saa^xr^^tt^ a^ aEttal^ s^s €s^' ¢us€-}^aar aaeeaaua^tc ce#^ec€ita^ t^se az.sar::€s r^f s^^^ra?^oes z:ude€ 9#F^
eorrapany's currecF€ rrics. A nam€-rer of the isstaes raised by Fi€ed objections ;o lhe s#nff"s sarasdYsis of €e5i-yeiu. u.ecoaan3s; ha.vs bt'en
resMved by 3tipaala?ion.These ea,ebgaa3.e 4iii: Ca€Uta"aEtion of axear,ffi-at€Me rereraees (It. F--,. 1, Pcra. 3), €he afRow•,aracr. €s}r payroll s;:;.pcDse:
Pessstesn tapr:tssc, and bs•agc-at,.pa?ez€ beecrita ad. P-wL 4-7, 17, 18), dic Ohn3s3adiraaa ut dix. 5taaff's advertitiup. rer;csrasytinrv sadjemEanere4
L. PM. $3, flfiv al83vrur,w-r. fsar PayrosiE w.us C14, F'3^ra. W'-I l, (e:99) 20), a:r.rtaiz: adjusur€ents to the ua^s;_uEa{ti*n of Fede:al

:sacestnc_• €.axar4, ;r^l defeaTaFs and C"^tiii€s C94_ Pars. 12-36" 26), e.Iir e(im€aaa.La*n ^E exr,aestsc.s asrr^iatuz€ ^u3tls a:q^a.u.; an:cs.^az^^wn;r
rr_r.ara€i8^srat€^?? %Y ^=uc,. 22), rsrad a^se appa^^?r^aGe ^€u^rar^}aet:ara ^:.>i^cFEse aaeci•ua3 for certazaa aeeoaaaat.s ;1 Parm, Di_ 'd'be mzttaie:sra8
issucs uf:h respect ti; isas,£-yw,s re+senwcs Arsd exivaa.^sts r^r: di^zusscd aarader ttppaeaeiate taablh;ta.hn8s bcieW.

Tbe aest y^ar a{fpFt7vrd fos i€rtfs prmca:flgna i.3 ihv^ N.6a^ bcgia?uins Scpgemiscr 1, 1994 and eaBafmg Aaa8au€ 31, 1385. 71w. ronnpeny's

€e=.,'€ ye.u nr=W s's:g 9ritioM i!t P, eombiuu;um oi' rlve rnuaEos'- of actual &9.a crzverie8 the gteaiod Scp€cn:ber 1, 1394 9n, jarauarv 3
xM, arsr?„ Sevcn n;onshs efi+s^reeAs€ed data t:mmring. €he;3eracrd Febeuau 1, 1985 ?i7 Augtass_ 31, 3'495.'&'p re,amsen€ t^i^^ baadgitvr3 Pcxx9icae.
.3F Bht €e.';3 ae.ar in the origgiaae.? n?,e ersr fi9in8 sand •ahe two Mcscada ^^4mg, atw applicant u?::;d a romcas6 wlaiera wva:+ jev:rh^ped by

Mr. Ktrok3s, OhSa Bcli`s Mangq;r of iha Analysis and ff#.eguiu€ory Accounting Divssi€an. This, budget wa.^ daveBoped
spr.ca#:cai9y for pwrpancs eC €taa^ na€c praa^xcahre© assd has iVeta re3r>rard iLa as the "Xui;.3u view."T'hu T'OFgu3si¢sneaat ^rksw" is a
efct :'t3ed [`°391 budget &wt8rrpc:d thrcaa:gh the noacm„e€ budge€itt8 Pr:acr.<d tffe>i a}f Oh€rs 'MA KijkJa. lOiew+r was deycleped a:..d ussr.€
by the cosaa3aaaa±; fea this ^.:roceesffing #mea.usc the tNsaaztma?FCae¢?r. View raras no: s€yaiiabla a? tlte issair: of k.e o6&-ina^ i-Bflng (Su..iT'#:;i.
5, at 6). AWaoaagh ¢h:: Corru€€+.ment MleN vra.•r uvvainbte at 9#ae dsrse of't€ae surQ.ma1n,?h eprkat:, dae appflicaatata;_a3arspared dae Y•..uM{aVba;;w
i5udre€ m dea actual iea#'orse;ati•oa Eor ?h,. two v^onah^; afead dc€er^E^ed that ?k Kaaklu V'acw was a faic arpc...seru.do~at raf" actual
Dpm€iens (kd. at 8). Mr. K^Ma adse tr.s#,aCs;l dzaa€ 9tn Cnmrnimarat 'eIew araac #sakenderj to PMr:de a .u-tEr.h twgkfl fur nper•aiisa^
emo~nsrs r3€hcr ;hM a forecast a-w k-oak e :Pcnsc 3aYe6s (`i'r: 11, 48, 52).

jec893kke KAYBgeK'y
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1985 O€rao P€^C LEXIS ?s r139

As arasaah of its irivesaig;sz's:ett, the ;srmff ronr.;erded v,haE z: i:, rnore kirpvc3patttEe ai.a x:ssa dtr Cusrarmicma<,sE View iu th"ss p oce^^sn^
(:a•:d`s' E. S, aat p). Swff rra^aa 3s Rc.ss €EsEs.€ied Ebm: a^^A ^QrmeftseesE View, fats.'sch is u flrodto^a-aap (oF 7erz1-brssard nandpi) shoas#d
ptatvr, 3u b'n mrsm, reAimbie saatwe it was pmpmcd e3arc+,'.sg^ tiz:. cnmptany`s Pa?axrrtd bt;dge€ms; p.ez;ccss aed was ua€ paeisaro,f wi€.^+ imy
iraaa aaairse sW z^dase°.opia^ the raveuEtes for rare cm.s;: i;acz}atses, ne F_t ree:rrit:^.tcaaa View is from ia€fsaav^mtaut ^Opmr-a^
10-4E3j and rspar, orau; ibe a t€c-rr^i^^^ pr^ess (i. r^s 10). ^^s^^^s•rLrr P^4€'. I-PeNs aaaaae^. drm.t, for. 3#te aYtust p:tr^ t^e 8c:ea1 caf,nca2<rag

r: sesIts Eaar Es^_ e tzrrieEr^ Wr1a3^ts of jbe 3es. }css r;::vc; rrrs cb^mr answer as to which of the iwo btAnsri.^ is aaasse r--peesenzattve uf
amgrsieag operations ,. 11v siaff used the Comas stattc.u€ View bs;.dgei ss.:d ud2u5€nd a;+J# patbrs of dw t:pe;stbrzg income siawr;.,eaas
mc 3edzn^ty> n:at,ei.,€ faas kwal serv"swe sevan3as;.s

Lssc?l Aet-air:e; Rr:vratue:,:

As bld^emted acso3e. t:se iiaff unade mo sdjta2taa9e€Ea to Ehc- iewel of fliv:0 scavice res•enues pztp4ed by e;tu curtp:tr; tcr ah
itrojecsLd fq^s€icrn s3f thc aps€ grr:mr (S:aF Ex. 5, sa 10-11). gm.sc:kf s:ca aa cur;ymmii^;arn of aitc K.zdda sr-e.'V forecast to ;yetaaal mss3lK.s. €iate
a<&f ibuszd M.r KnkEat`s rys€irrrm:c, w6a€i:h xr:.; based usa rars rrnalysis rr€" h:storkzl d;3ta, uands attd re;asartu.sbip.s arEd 'zanfnsrmed
judgment (OB'.i' r.,Y. 6, .m: 9-4), to b,- ezom s^r^. e^*.E^Eeve of the CT;auPWy's arsgn€asg ea.perieatee €i;att the CrsmwMene ItWmI

n reve^naaa estimutt, iStuff EX. 5, pe E€3-I 1j. BoEfr Local Qosws^a;a3eeaa.'s anal Onw;nmaes` ca33arsst:l V'fijccdmd En ^be sa.sff's ffallum, to
nd;w;:i ahe lzt:W servir>" ta^•e :: e€c.uet ps^^nx;t^ i;y dre ra£apmv.

Bctsed t*r, a crsr^^an-Noaa Of the foisr [ar491 a:ttundrs of rsr-Ea^.3 data a3m.aWitie ue rkae Usram i3c, propared Vls 9srs€eenvgyr €zt the Kuklm
4tr:t- fstiyrs.aflm, f,OcB1 Gcrseaz;ros;r:9s` uiiness Rodtay deticrsdaaed that 3cdas"A local 'w.a^v:ce nvennas feP €Ee foacc9as:ed Ponim of

gam xt=:;t ycu es.cecded ahe Ir-vei p1gta:red by the corispmrsy bb sauac $4 attefl3ia.o-¢e (&..G- Es. #, a<a 24). Hs: cs,aaac€aaded tE.am€;, at this x:t€e
of error, the cr.+ssspseeEy's figures would usedenstate scwx:uuc: for Oas: xevem fnrmw;3:aed months n€ tite Ersa yettr ky raor^-- aEasra $7
m€€Uoa he; rrc rsraaaue ad^ ^ that the Crstrrraai.ss s̀rsn au.,az:we ces€-yrmF reveatne by this aat.tx.unE to rsrfiee;€ tbest<. "n.;.€uu3'.
results cfd. A€ rf),

At lteatz7sri;, sdsrff uita3es. Hezs preveded za ct^rapars€sn of EbK- :;GEua^ Ist>•.W se;:V;eu rEtJS:trucs for daa mor3t,Ea.s of prbruztry through
Atspo,a:;iy I9135, whe4h ::haasc°iz ahasa witcsa 8he a,ddft3or.al €ttE-ke months wara-e vousidexeu, 4he m:,atz ai revenues tt-ir the seven .cm0.astad
rras_^aari:s of dre €e^st yem,r were tar.€ajad3y u:a&r k3u^ Knicta esUaaa€e by aqpp;oad;na€ely S4.3 arsi;ikea 4S€ttf: E:a. 5, at id-lij. Ac4orc'?ingiy,
^,x,^caE3 Gasern,^emc sbmudaned 'aau.i zt.r5aaraezat dear k,catt serwis:e aevesa3am r;huwd be adja""ted (f.G. ar., su I). Caaricaaly, ds~sviEt^ ttse
evidence that che Ku?;ln esrimate ovet;,i,ra€ed ^ncai 5err4cs M-vCaaucs, CcsrasMrrtcrs' [142] cssurs.^e1, era iiricf, aushcs: to ssak4puag Mr.
Ro€.hey's V sadtEior4 aa&tsi.ma? (OCf: 6,., ms i a-i7?, This mrg;aaa'saent Es aaaMosrr asserit.

€:or€s.3iner3' Counsel w3me4s £.'ittua se&=ittjd ;'rte w::e of the 9wvet s>#' local sr;tt;ke Mveuraes n, forxsa':E in 4hd t;rsrraraa6amer: V;eW,
the ;:;ttrip=y"s nr'Ma €tud^,eEitrg process^ ^^^C E:s, i, m€. 5:D. Thm m of aats Cazmmi,irFaenE tre;w pzatjecctra: wssu€d kncrtmsc
asrsF-^^a aa,r local service e:°v*as53r.s by S 3,^.^.p4v Ej d_^;'S^te aese rst the ^'orrrrata€mene Vess^ estzznnte 3`s^r a^.s i€ra^. would be co°asisEesz:
^4iaaa 9hm aa:.e of €ite Ct*eeuniraueu€ View f:sr rhht^r }t:Ysjf!eEissrrs its this smse. The : iafi' has sffemd no a:ai ranlcauwaiop as m :v#ry iE
elected to use the #4srklaa Vaea esaitmake;ue Wa:s stot its°raa, cs;lwr fllum mo m£E^r u^ra<fss i c,3rsapasisoaa of¢he two €'aimC'tsr.s to mcaaaw rc;;sa€a.5.
fhe purp^se of trae €esc year analysis is #e3 ds;vmlerp a a^sresent3ti^e p?=,vtti of Bbe eoaaap,aaad's rungcsimg As ?€€e
Commission has noted *ra sauaoe'nses prior s;es:aseatn*, the nse of tur^asted data :say pmirss#s: aa anurm ^ep^euiu€„vb basis fsw
saRazsnd raass OrA;a Ek zsre of acsuut &ma i^rc c^^ssiaaa^b^?s ^c Ses;ahr» r33sis> ^t •9€ir f'arsres^utr Caase No. 7%-141.5-E€.-Ai.R Narcb
31, iVSj, s¢ 4-5), nus, r;`Ed carrzr;aisEiom da. s aa.a; i"^31 wier that ahe i'ir.€ arart the Kuwa View e:sdiuu€e fs;E local 5eaa'ace
ruveaaut^3 4utmed uaaa dn be closer to the ns°a°^a§ figa3re^ #iam.e the cmrraarutctnE °vimw pmjecaiocr eeases;mtuy aur.:.sn5 daaaa it represessi.< ss
easorc reprr seat#a#zse ba;^t upon which to sars a^,aae^. Those s,sraw mAsoes wDaicis O:e ritaff cited frfr gcr,R¢all;{ paa^,icrraug tlte Ct.,mm:#r:euE
45mw €o Ek Ku5:.€s qd'at w would mEses scees ,rt rsppzgr 6eaY; (S3mf°' En. 5, 9 R43, "€`iterefore, Eitc €,"erra;aassiar, will atnstair Consuuwa''
CsrmnseVs nbjee4ia7n grsd vrsi# aadep€ the *rs^as:Ema::3 pev r,ssr.d by Crarasrzrrtcr^` CounsO taErae'ss Qluu.

The a:.€Ey ati' (:easre9mnd fidcd 03res: obfecduus mgmcdeaai; rrres5mgvc €ralE sesvirt; and s1eass r,aa rraass. ^^s; of Cleveland's nbirsc9ioass
se3ale xEt E#am sE :tt's cAraaL3lsraa of Oiaii, ^3t tE's rsaessag4 telE sc^i:.e mvr.e^y^s s, 'A ^ae s#elf adjusted :csl€ revcnecE E0 a lt.vci e.cgz::ti fr the
ttprUs;atsa`s 199-1 inErs:,&ate as;9l rs;vsYraaar;s, rrs; of setdantenis aaazi any ed^tas€atttaa€s ordsred by ihc ^c aa^sissit?u .ra the mpplsrani' <
resremjc e^^aaaremse ais {:5X, aa 6, sfbcd. 3.1). The city zsf €„)eYthyrtd Paopcssr.h that actual test }*amr ?,sl^ ar,venue>< should be =-d ;a.nd
that aaa..ssaagc to.i ^',,awire si,vcaasa^^ :;saa3a;lsi be ca€culmtr.ci by :aav.aqe Ohio Bel1 impute iraaaga?3:rf ["441 ncc?':,^s cbm^es ra ia.jesf.

Use ass-uc cbncern¢esg €iat: aanesaami of me5sage toll snrvice tuaeaaaaC ffiisu.^ ivcn.sasc of d*e ^reueat#.7s3asz`y CPpnmiva€ raatd 83vk-P in Ctse
Nu. 83-4^4 'i'P-Cf'3r, x:ssftrd May 21. @934, wbi.Mh ordu3vd ee3asradaa4oa•y ^+.mi.rag of mll imtra.isaie a:3l, re^,c;uuc;. A.s m tesuh fif d3;,,
order, Wepbess.e eoaatit^auz s rcre ira e,sn 3.heiz i`};i"a €<3n at'vrnue, net of sea:.3etrsenEs, as their at:veuiee rsrqulmmertts (Staff p.s.. 7, s.r
44),71cs€.&ff £^L^,^d.f5£^ffLrFi in this p3"OCC'ed36Sg Eh:Cq'2#2C mppliE:Frn€'s E0€ SZ:.venF,Ee& str!F icsEY3cK6:d 6^3 !983 Id,°,Vt& 7ABad iti:^,s:fiH& them

as sucia,'3'be eF€y rsr Oevela.nd cont:.nd-.c that dIti. C3matussir3e's Ordrrz iat Casc Nit11B-454-'V'E'-C{3I caF,aa,ser> pn a^duas€auutcn€ rrf
Eoll rcvc;;rjcs in aais a:ase. CAe-"c#arad sasggesEs that ;.sk. atracEerstateisacszk t4 m.;vi:uipi;s bt: car'as:s?ed iem ss^^^^tarcnE fss €iais caase, as welf
as a msaprr;rtiaag of Case No. 934&-^-'IT-: O&.

.iemxfFae Kinps^
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1985 Ohio 3 €t" LE:e^€S 7, ^14

D3iio Bw€€ coor,e•r.aci3 that ^^Ecveta3^d zs seewg o reUfses¢c an i%ue ss"hiuh was preKaousdy raiscd rztsaf has been du:::ae^siaJet^ fey 3^£.a_
uo ait^€ssior. +^b-sta^: ^telf €£..^e^ the Co;itaro€ssiu^n to ^;^z^..t ^ feueEeed's nz^€BuE^r^l aat;t .k on s^ap, c_x^is^€ rt'a Q^voa Orc€s i, €€ e
examitxex rialM dvrbv^ 68ts he.^nisag ie3 Ns prss:cc,diet'. Uaat thc naatErr shooa€¢€ he addsrsit:d sts f€ror. ^*45J sp-£;43l dockef
and ar,s in :his ratr easc ("@"r. f;s, dip). 7'€-ae C:('aMsw&j}ur. iircds ¢haf the czey of Ckvalatatf's srgmfmis in 'g,as a,xea are ncxt we€fl made
rand should be aa,jea;te.t,. Our n€£knci v^- in Arvae+ninp ¢esc. Pes%od io€l se? vAce rasanuus is Yra deiE^ne eVhetixer they e3rd ^^asrrczz s^fiv^.

"dhe ctty sai'aeva;lc>nd's pmpcss.9 Woas8d £ssl;mi wfl sea:&e revenues to €ewc.€s vrhieh am mnE ac?taufly auctz^a^€° to the campaay. Such
rI adjasrmesas wou?d not be 'Y'he s3asf'f ££s€j£ m£;w refl:ee.is eti, azWity cn i€ss< sspplieans's zaessagc toEl -vcrvice .rcYenzse
Rrad is assdm3} ae3^n££^h€e. ^€wva€aaa^"s s;bjts:?in.m w, oucr.ae^Cd.

Cleveland -o3s;z  aab;w^, isa the sEaia sfa€€xae 10 rex: srsa£^^e.W E,.̂ aaE O€£ac Bell Zarot:Einran 4tro M€.:m ma^nLhiy ii°?e Mvenesr'.4 it receives 3'zs-srn
EtsEcrerc€££fs£p cur;ers nsrd it.s Ym.i.€ues: to M•crtmitums€ #hst oh€a M# ic^ required n.P scr•,"e suc2a repos£x :,¢s aj€ E:?esc:9ed par#:iea.
:,Laff W3tnrsss Hns responded ^<.?t the: su` sj;d ncE need this infartrotkESon and, er^a3r queni€,^, did not zteed 4r) t,wJef that it be pm4idGd
(5saff E:e. 5, ui 14}. The txetron?hly rt pof-irg ^.riskgement had €i= E:npra&cd by t.he Corrxcn.ission in M€n €as F s~ate prsetnaed'aaag,
t;'as;e No. 83..3iA '1€3"- csaaa3ppy objects to >nes?ioued fs'463 wpor6aag of toll reselaae data itwause of 9he nz£i£s ^iis e^e
t^r;i ^nvaroua£nni. °:°ht;m vtn:arot^ E.s be no wa€i.s€ zZa.I^£n 9"Dr thV irafQatxa:tkzui£ to b€: pras•id.ed. C€aVe€aat€'s propOs•a3 should be ^jesta,d.

Prior to 1984 xin1 diveseattzrt, 9itr af.ropEees.nt was ez:gaf;r:d in rho aau^ nf t€ rec4ory Mvs:acisisau Ltad thu Pubffs aing of ditea.Eoaie•s ni3r
both i€£a vvhesR s£etd yeiasav; laagzs. Mowet."er, ia ?)€cernbcr, 1N3. Ohio Beu nntemd s'mo an a^ai ea^gssc +^fttr ^eriiach peht'sshiia{y, Pnkc.
£,Vf'£ urhi!EebyAP€ pafilisbes ans€ sn€€s advar-#i^im, in aie yeli::w page £€irectoties aat€ tEa;skcs, €'s.^scd payments to Ohio Bt2€ fior
ffie rsg#z^ to psvi•£iis;t md di5t^fatate t€ssr ^'s^ctarids m the Ohio Bell >ervic:: svsrrwh,v fli. 19, 94-95:TF, M, 72). €'he sairs^)u£ss o€d1e
API gs- vme:t8 ivm dwertnnsec€ ahzaup^ rsr:,owstaataa3 ^i vaen API ;Msf Ohio Ba€f ('i"r. €1. 88). T€£e ernnnni of dhv, pttymeaF to Ohio DO1
41zts :srai vsry vw€:n if API's Foven£zu o€ n::P iazt.t.+w. anaoutad e:haage°s f"fr. €i. 9:5}. Al€ paynaer.ks agpaseahlc to ibd ;,a-,t iac;riod wae
aranMoz# in d£e csam•pany"s €€ei ^^sttF^^€c+sa of €est•period opLr3dal; incos.sse, q"ra: 9, 89}. The pvs fa=p aeuel af directory adrer.isang
r;venues was s3eterFrt€a-d by adr€ieg dae rzren ares fmrn RS11€ for €£ah€rshing t"'471 zms in the ereairibuaian fmert sther &ectosy
tpeza,€fns5 Cwbate puge'sa, I`bt tosal arnounE of t€em:°wq advarl4skssg at;ve?saes eKcuedsihz" c.oxiro€roazzy`s 3983 PMd.irew>t€?ure, c.aat€roanx:d
white a£td yellow pages dirssLtesrY contribution by :thour, ('i'r. U, 90• 44)_ na: s.e.Iff Wa.s sntisfiee# Wath the su^jMSsnd
Jevel ¢£t dirRcEessy rtsrr:roues nr.c3udec# in ihc wt perisad and e€s:d not pm,pirse an at€pasfa:sew (Staff ES, 5, at 13,, E4 ).

C*e£sursiesYP` couxast€ i:ese abjea:sits.€ to the ezzaoozai of s€ExccSory tdwe•rds;ing rcvertuu on zha €Sasas :.haa ¢hc fsnnts£diznd =rff'ect tN€
ia3ca'eaa^os itrt 'd,"rrcta•ty 4dsrrst:siaig flazes Wiag vri3#'jra the tr ,e !mmr shoufd be trthno itzfes acrun5ral in ei'e?erae£a^g adj£es.3eai se;;t-year
opentznP iear.tn-E: tf.3t:9':' Ex. 2, a4 35°37) Ws ^3fr^-Pnropt^srd anethodo€kgy vroWd be cois.sWc:nF with tie ad;{t€stistants :;hat were made
in pmw yezrs whcn o€dis BelE. Ndomi-d all diser,lrsg ±,+ opurdtserss, t~anstFessers' f;'.outtss;i witness E;€ron pwoprs>ed an a^ia^srtsaa^ast
ie pre-taA mcorrfc ss€' $3,?3?,k3W baserF oaR a^ s^ z€y s6s of 3usRordc aesr,ecd irc€ua.es in dimc?urr ndvatisiscg raa;ss (t5€:C Eas. 2. at 35 J7;
a'r. IX, 3;). LWTrCz^^^PU also a€^j-wr..{ ?o the asrriouni of directory atfvesiishag revesbo.;es by£4 did rto3 pmsent }u3y u4is€enue ire
suppcart of d3c g°48^ objection ne zad:ftro:s;, the matter 033 i+ne{,

ne wwwali;<ridaross of Li£e uffect of iai.zro:as:s in aifrvctory sdvertis€tag mac4 as pwpnses,€ by Cosnsur<aers' caaasl^l is r.oE t£pprflpr€w.s,
in tF€As €nstaint:c. 11--e f~ssax„rais.s3or; €;ats made v;sch a4jusdttaaai,^ in peros1 cases., b3at Ohio Bell's sit£YaEiQrs is etrotfm€y ciifferend in EhiS
pcwt:c:ding bg";muse the coaepatty f= a cs£nmt ea"ith Apt. 'rhek ann9rsct tfues not es£fiske f;3h€r ;ye€€ ta xtc6iwe the beaaert szf aay
addF;ao.su: €srwes£aHs €oaAize:d :'aom ;Ln ieecrcasn in diteciary adss^rtising; f.-,akn.nus, Ehuzro.: is nn jas3a#'kai'ti;rA for arm.nnl€J€xg dac: clYr,6f
£93 an}' iMC'i'ea?s.e in dtmcEolT! 7dver3.P.5ifng ra'ws since §h6t'.ft iSwf4.asrs h3Ye LYf£ ;C9'C33uC xa3pclA;i T3fF Ohko Be€E.

sruond€y, z: 3s Ca7nsasvaees' Cnnass4€`s aemcw{os; that t€te nr£s:'er of dimeiuq cr}x.a:tEiwss to API rcdocM taase r.anEra€roater^^ su

^t£t^:>dsct^c^„d revtn££u ae^usr^n ^s£E (OEvt; ,s. im 23), cows=.amera' coaa,,;€ urgescs 9€£bd, ^.9 gi matter *f po€4cy, Ohio Bc€f, as a
naguEaB-c3 coFat€rany, sMnaafd arss be a€€ewed ts.a msns£or e pMfieab3a, uwe;;tafufraf scgmeszt rsE its business to sra atromdu€at.zd affi€eme
a;.d then ironde •tchins€ she cnnarraex w y3astefy s.iroe fe.+ra€ of revenues ,^OCC` Es. 2, at 343. Basud s£n sM bdie9` ziw*. the 0rrnmission s€£a5e3€t#
eacrot be ^V.191 con, -eirted :eeah Ettn corslra.•sta;;3 ob4piitroets #x.dwesa3 Ohio fffe3# ans€ API, C¢£n.sum;:zs' Ctroturosc€ proposc, as£ a'£iwassacn3
to n t;crrtPz .<s 4nanssKy the aaseattrac of nrt income wont£^# wtii:rt €€as. Corropar:y" vvmdd have hyr-rtkac#fcatly tcecivc;d f£om aiss33med
wsfl period Wrcctary s,dvestksi€tp pr3cs; :nti;uan bas# it nr;t Erssrssi`ua-mzf i€s^ directory oes£*#ors tsa API, ne udjnsE.aroaat i:> ;oade in
izsPsase Ec A(#r: f f#ar.ee`s st;n;prut:va u£na€ysis sv€ro`se:Et M€x^gsdi•y c€s £^^eas3^s^s that :#se u;:ees#'cr a#' t€zr direei££ey qnemtiQZai isro API
diminished the 4ern?sibtseios£ to jsarsd_icdIaal rrvs:£fuL M,fuia°eme£aE:^ ^Occ r:e. 2, at 33).

'#'hrz Mr.crord ittvicatcs that Ohio Bell €s suhje..t 3u suhs€sneiul cosispetAairees witav€a is£crsases she x€s3:s inhi•aaat in im-ss4rr:er,E (Tr, f,K,
^3-34: €3BT Ex. J^, w: 17, eEseu.}'d€a^ Oirote Be9i cansss.cE with APt iassula€is €€n^ s:ompesny"'s yellow pages ctroetrebutfc£n fmm
dtese iasa.x:;ee fe;nes since nha A.P# payment i'^ fixed ^ey the :f"€Fr^ s.nntrace deCs not ap}year ar,rc:rosctaab€e on is.̂ s face as
t,esm.ttrrvr>` Counsel a.::,csis, exsr dc3e:s :v'€r. Eff£arn's ancslp34 psuvidc a sutfacieari k;ssis 5'N r,peiteng £^ai;^:o.ory £as€wwisiog P-- vc Ftar.s
Star •rri:nass flcss cosrot€ue:tr:i an '"n€ys'is nE ;ltw dyrccessry Lor£teihuflRm amouns.s ?'m£roro pt:"w ys:aa3, ated ^"401 Lnndiuded that jw
E*s? pce€nd ernbtaes rct fdz#Ps ir£ t€w company's ssP6¢ed application s€€n aC piopdaa9c fQ, defe-rsraististp Ehe €vanpany's revenue scqaitzrs£cnt

.€tdanac; Kingt;ry
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(Staff Ex, 5, at 13-14). There has not been, saa adequate showing that these revenue amounts should be sd,jaastedR thus, Consumers'
Counsel's and ^CWWs objections should be aaexctded.

tronstaataers' Counsel suggests on brief that the Commission sbou(d requim ncas[aaplew iravestigaatiom into the profitability of API
(OCC Initial Btief, at 19). Cozasc>mers' Counsel's saaggestion was prompted by Exeter's geateral discussion of the policy issue
aegaarda.cAg the post-divestiture relationship tsetweeaa Ohio BcIl and API, the newly-formed directrary subsidiary of Ameritech.
Exeter indicated th2t the proper s,atearsskissg taeatnicazt woold be "to erasazrn ttaat in future yeurs, the not ss9eatrihut"aeaas from Ameritech
Paabl`es@ss.ng would be equal to or tatesm than the contaibagtaora Ohio Bell would enjoy had it kept its own d'aacctory operatlons
(S.R. Addendum, at 4-22). Exeter roooaruraeradcd that the bereet:ets derived from the caamaat and future directory capemtiayns coratinaie
to flow to Ohio Bell aatepaysrs and that the directory opmtiastLs be reviewed in Ohio Ilell regulatory proceedings $*511 (S.R.
Addendum, at 4-23). Company witaaesi Jones testified that git+en the level of eraaatpetitiors in this a , there is no gasamtee that
Ohio BolT would asesa"sratn,in the same level of sottt,ribrstiote had it kept its own directory operation (OBT Ex, 90, at 26-27). The
Coeaarn.issiata does m agme with tronsuetaem' Counsel that a coeatplete investigation needs to be conducted for Ohio Bell's next
rate pmccedirag. 'ne t~omeragssion vaill, of course, continue to review tbe level of direstcary ndver€9sinp revenues to a3eterrraiaFe tl&
reasonableness, and will require Ohio Boli, as a part of its filing in its ®eatt rste case, to provide an analysis of alterriativ,es to
having APl supply its d'amotorFes.

d^r^^-^`etfat^-1#cts^fst ^"g^:

Ob.lo Bt:lt provides s::±venal plans.to its empaiy.:es a: -moe°tary i-nceaa8s.ves fcar, esalvretireeatpwt. 7"bese include ?.7srzs.gement
Yneom I'zrsteceiota Plan (MIPP), SaspplemenLs3 pars?ec24c,c i'ler(SIl'P) and Volumsry Enc=t: lrotectzoa pEan ^VIPP) ('I'L
^o i3; suiff Exa 2, at 3).Jbese employte weLi"aere beeeflt plrsris atu used by the otril;apany to adjust work, fczrce letels tQ caea=t staffing
rrqW..wats i,1'c:1. 33; Tr. II, 104s Tr. 3%[, 78p. At tla tim an cmplol+ee- c14^..~ti the plan, the [:`S23 exp^rjsc is mcagcaz^ed,
with tF.c u6settistg accounting entry Mwg a leabilitv ua$ttaaant. 1''gysrstssl, prr`srxsis i.* tlwse pluns vsr;v 6YSan t+.va to fnat yuars M.
III, 79-8za), In iW, 40 csuplpycea eleoteil to ta',:^ ur cLriy retretttozat plaa (CI^C Ex. 13uB); Bud, there wege aslsta etszplral+r:La electing
to wke , ea,rl3 ratirc,3n.erat iea 1993 (ir. 19, 6, 6fi).

For DL.mpssc!s asf t.he test peeod, the app sacarit uwlui':4;.1 expettso msoc"saated vditb. MIF°P, xIP.P asabd 'AFp in its operation and
ttvjifa3.:=a an .:;_^•^^^, szr+d i tei^r^^r€ #.he t^e5 s^sccs::t^i v^itE^ tlae.^:^ ;^^zb^r^s i^ ^ot4er t^^s.^°1'€b^ iutal,lu^i3:ia::lr^<as3E Pxy?rsb
xr!^nEc•.. w0 e-,M ;,tn; --?^ we,dam. tW ri >:3ig pl^,ns 3f S9.5 5 7 ,000 bu isr- n ;r.ciuded °sr te51 ywstr expe96s'm . 'i aao pppiiosate alsn ?rccapizeil
tiee fa Linnaaai"s^.w3 mm unt tsf kmi pQsi,^i c:,at arzi:^ s ra.^ zeci -f rnn tF:e rvdtaccrI war:..• fe^e levels zesatlkiatb fassm iaffiplerssle€aists'oa2
c^f ?heaa fs#s ass J^. lY, 23-24; Tr. LX. 50;.

tr'ouasaamerr° Caum1 obJects to indltrsi;sr, of any ernp?aryea welfare bendfit pkn f-A;imse in detecrnaeamnrsg tlit cumpwy'sta"ct pari4d
operstarsg iuemo on ttaa balsas tttr,t da is ^fsc r-^ ia:^ (t;CC 134. 2, a! 39). .2.wr^ :taveay, ^c,Rs^unr ;; ' ^a^a^^l suggests
tlsat et most ora9y one-ta,aal£ of the ta^tza3 ptz i vair?:^ sa7 l^5il s^aaz^3+ F+^. aas.;;d tsa r_^cvEaW. ; r f6t:s@ test y^ar rs^tt^g it94ome
attad^r pzos^aat ^tes (t^td ^. ^zt 40).;^acys^a^aerN' co;s.a,sel i:•^:.laewe;s i^• l:asiea oi rniy t;cr.-l.slk" rwotdd le eonsistettd. with the
t<omnls'ss:zaaa's treatazeiat in Ohio Bell's last r:te, cszc, Case No. 93-300-71'-AM

The staff da"sagrees +aitb;botb asF Cloatsiimers' Coteeasel's ssagges9ed ^iu=^nsnt^_ Stl.ff u•itt'iess p'Eaasdy observed that the corsapany's
actual casla oastla} for these eapneases,tataled apprnxdfurd, iy $18,6ID0,0N. Fuad thal thc total couipaity test ymr expense reflects
wsflly : $12,165,000, Ma; pi .̂tey alsa noted tlaat tl^^ jvr^slictiasiaI exp^a.sa ic u^^,is uE' ^:3,557,^P is soaaaprermble to the_
$8,639,llO6 dlsawed zn t[a,: ripplicaatt $ last mte case ^Stri1'4' Ee: 2. at 4; Tr. ilx, 76't.

The evidence iatdicates 3'rerst eteapl®yaxe have left tbe cemp:sy patrsuan4 to :k:es^19r9s in crx: h w^rzr siacc 1982, t.bercb;y enobta^g
thc ^Xrnpqny tta.O;mt ifla work force levclstca business vwiea^.4. The rr.sr,rd tlso tla_ eRrcnsc amcunts have bmai
zs_^xot^3ed eaery ycar sivc#-, 49eZ, that payaaeiats laavelmn rnede iet c,:ch yc,s siaarc t383, and thzt fsatmcn¢s have 1,ecn -,nde
^.*;s u; ifac pmscuf s.ad x€11 roti to'bG. an.!Idp i[a lher ':."?ws, ti3^.Isc: plais ase cics.,rty ^cr^t$ia^ in rmw--n s:rod =,?:tfuld
be re="6u zd us ;u f.Can.'^c C^^nzrs6al faa^ Viat'^^ lurr^;:?^^Ea^ ufraasvt ab:: set frat3r si, thr stalr,: reri::,4 .ick:ejulds
is a^cs^E . nasd slac^bld l^ ^ Fet i.a e$ctert,fia^nl; dis^ cc^aap^ry's ^st pc^ir r^p^s^tsng i'a^6^obae^ ^

dvlatedals aatr3Saaonl"aes p'aencease.

The Staff reduced the company's proposed allowance for,@ceri.sdistioatal materials and supplies expense by $4,52I,450 to rofleat
its use of tlae Commitment View pro}ectican ratlter than the Kukla View a;stianate for deteraYaerairag the level for this item for the
foromitod months of the test year (S.R.., at 10; SaR., Soled. 3.17}. Ohio Bell objected to the sanff's ndjustaaa4"tat, contending that the
QCaaklaVictMr estimraate is more ropresoratativo of its ongoing opcmtioa;s. Mr. Kukla testified that tlao Coaaarraitmeaai View asndcrstntsd
actual test period expenses by some S6,020,000 for the p'ebruay tltrougls Jaano. 19$5 period (OBT E.z. 6A, at 4; S3B'1' Ex. 614
at 16; Tr. lI, 43-44. 48). Thus, Mr. 14tMa sargeaes that the troruscaitcsgetat View estimate does not pmvidc a reasonable allowance for
rscnterinls and suppl'ams expense (OBT Ex. 68, and 15-16; Tr. Il, 48, 52).

'klac Congaaxissaon does not Ileacl applicant's objwjatta to be 1*551 well aaaasie. As striterl above in o8narcctics€t with the disc azssiora
of local sorvicc rcveaxttes, the fact that tbcm is a diCfomraoe botiveear 92ac projectcd amount and actual resaalts does not zaecessarily mean
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that the pripjtc€:on is uat sn ap^aa^p a^^ frow4zs upoet x#zich €e, yeE rafe3, nr, s<f€ c;;zesden hezu is why t.hu "taaf fi-mErvs s#ffferud ;n
b-mafly £r+ana Ehc: Caarant€mraat Vtew €sudget, Me. Kukla r:crur.eded that he i3asi donv e5n nna.iyss"s ?,a deteraz6a3c; ii` dse wwaf 'suE:s
oaEkaExA attY uausutii ttr aacm-r:nssrYCSSg ex;?car€ataarwi ;vha!e€S vroaa`s€i mrtila^. the ncusnl frvr-rnonth fxgumz, unreprmndx6va, M. U, ab
M?). He a€su ae ^s3;^€etl^nd tzaa: al3hosg a^,?^e csammimrnt 'i%izzv utte^erst;sicd the actum3 r:aawrta€s aud supjGa3a.5 rxpen;c=s for the
fiva-moai:ft fsy:'sQta he mtiamad, the Ksak€a Ylm ests.utate cavcrs¢::ted the ac.uai =ouafs (Id. at 4:4). fyflemovc!r, the ms*rd d€r=ws
nsst iadioa#a the =ssal resa:lts for 3be i"aaai ix,y ra+an?bs of.>hz test yeamv, nnmbecs W..aeh woui;i eesxuiuly he tsetic:saary zt dia coutta•e2ssicaa
Ivi3hed to rrs;aitc nmeazdagfuf su^^sasis.3rs of the a-a;t:a:s dae tvorszroiimert. Miew pr^jectfoss or die Kukfa Veerr es'Imace €a actual
ous.r;sP13 xcsufFs. T$a.a 33ai?"s xdjus#€rem is r.ausasYend a;atfa i#te siffcsm us^° of the £:orsasuiterar.::? Viasva isndgai ^"561 arastuuta for Qtkr
rs aRxse. flvrns. ^pplicam's rab,#es:4id:; shetti:i bi^- uvermkd,

Aadv i z x

l'be sWTa:ijfas?.^,d dae appficanf`s advt;xt?l€t€g ex^r a ics eumfraite aeasiizsatronai adveriking axp4esas frst Eho tcs°, vvr and a€€
advegBiging n,x€xnse5 r^^g^d ?# dae appiieasc`s ana-ieguims:d I^usaa3css operstiar's (S.R., n? 9q ;3ah. 3.111. Consatcraecs' Ccsurtset ubjar.rs
fo d^ze suarpf adjs^immt„ s!Az>ng ittat dFe staff has, fai td tc, axcPv& -,^ xdveitiriasg expeimas wweh arr; aiE_^ez iu9zftaaunW ear
ptrat^ta^iona^ iz-1 nafetc^ ae = nrst reWtd tc3 e.ds`.€aay csper^t¢ssn^. c8nsu-Ir<' i.ocaast€ wituess ouen 3ns0ed regarding his sca,^gesled
imzAuNuon 9'ur, ad"'er1€seme;sKs whiei, hc°. WFS"vss do asn saGsfy dhe s+.an¢€az^- fer r;3€owab€w advert;sang expen.s^^ swi out i:i . u.
v d^ra^SFzr €Jd^f^s^s ^omsszsssics^ 63 o{ti St 2d 62 i ?M3 amd 0eve9rnfi C'lncdsac li@uaaifnaefn CrsLn,^-Oy, cCase Nu, 79_.517 , Ctdrt,
s.na Rehearing (FP.esoiie ,̂^ 21, 198 @) at 4-5. However, dw€tag Mg. osart acfvnow?edbed the dnf:aranatieanag nra¢t€fr: a3f Hbw
advat3zsing sviifcft ht! xsiaght to nxc€tss€c ('#'s. Vk.€, 56u57). F^imhes, fxsm ofp.;ae aif} wcre ever 33tWuaed En3s,s ebidtui.c, mAing it
€essposai€a€e trs avaiua,5r: Cz;nsurnets' Coe:nse€'s EIlm ob;-wiiy,a: Ttsa^ a:i:jr,ct'sun .3sorrld he maunia ;;,lM^s̀CWR0 also ubj¢cta€,
staaaL daaa tias alfowmsn skaou€d be givea for fny ul"seoisiug expense Un€nsh 9-e advertE7iag i^,i sequimrf by far^ ar pmvicfek
some dieect is.nefi9 to co:.sanus. Fqesaveve^r, no a.°.mit ianv r7:: dsi3 isaiiv 'was gmseoted bs UMfxd:WRQ r.or was ihc issne ad.9te-sed
uu hrzr:f. 3::ays uixjznt.iraa shai:W a4sc €:e eava;rrufad.

Two cFSks.ticns by Coa.s3smers' €.ktue: e€ m€nde f;,^ csYeWnaio;es made frq t.€ea sa,af'f in a}eFereEawng tf'ff Aluxmce^ for arkvzrtisieg
expp-rsse. StrsF :vitaaews "Wiffiacns agreed tha: the aurreck ju4asdieiie+aw al3fspfftis,F€ hgure eo he assed 's^, the factor of E_3.,^^, i9m1 (Staff
Ex, 3, Se hed. €tS4x1 f;. Mr. Wd!iama cdsO agmd thzt an udvc°etasing €nwtrse o€' $4,270,f^,.O -,hoWd be :asad :,s 4s$ess3ze e.,ifi3na4e•• :^
S31;2Sy e1BpA?dSe, r!4$!tfEifFg, in £Sff cs$iP?BateEf ra€aiy up"sa ftf $236,56A, ^^d^. at 5.65). T?4ds, Chaa"e o€ijt°.cCSFbns Y33'e Jf}iBd and Lht

camedam, siacaaafld bo esaf.ie, Addid.€snai€y, ¢hs sfipss€ataaiu (,lt .hx. 1, Pa,rn 9.) pmv9des tha,t Uke xra.€i x mcoasi€ang
adj^:ctmrne s€sfswn on sc€tedu€e '-^.1N of dw^ ddaiA' RqK:rt be c;a.minaFed.

i; ,._.,_.,,Y:.•:'.,.^ li,%:i ;' ^..

#3s3v.b i:onssmers' €. uu:h,,; and LP.€?`fdgCWftO object to dae rnaugraiiioaa of any M.C c, se [*55) uxp,.Etae: 3s te t.zst-vr•ar opr°ratkng
ex.pevsa, {.^GWRf.F n:11sonted no e vidence 9n supgsaan the ObJu,euon and did rtc4t Wker's the issue aa #dnf, Cumumezs` ^*Uuse€ wimasa
Chan is,na^ied tfkit rate me e,spen4a should noa tu U11*Wrd bea:uaa--^c it doe t nct irm*ricie 3 dimr.t es:td ptisv:rry teaa°sit m ron =umers.
'i'iae £'emmi€siun has cesnsi:tttta:€y ^jeafed f#sis argument and do;;F, !;* egain ia.wm e,"+Ers.
81-782-121--A.ER ^Jaaly €4t 19821, at 27>,

Ttax: Aa;r :srtjqwed rate ca.5a fo feflwr.t a gwit.r-;e:u- amoniis.sad.On of dae caaseent z:te f^,ase ^,"Vemw anzi 'tbe exc;ussosa of Priuz
nuc x:aso expenxa (SX„ i-z¢ 9; S.R. sched. 3. 10). '%'€En 5t:sff also recastuaaends:sa thset €i3e applicant's mrised estimate (OB"e" f:x, fl 3';
uf this expcnse 3t! revae<Ms,€ fly efag, Casrorr:issi^m ie: dekesmir€ing ahe appmisriaze ai3ra.;rance fcr this itaat. 7'hc r.:a^is6d r.staanatc of
S650,345.08 is €uwr.s t,ia:m the nrif;"rna3 rstimszta g03`€' Ex, €{5;4, "1'iac; sWT proposed a twsF•yeae =Qrdix.aE3or oe tit€s a:xPc:nsr_.
ba:xd on the fac2 tft:af ^fFe_ appf'scann's casmn4 rafe.s hav;. 4so;;11 i<a i:fTi:::fl ior npfsmxinnnc8y 20 mnmfz:3 at3d the .stsnorrairq zs itt
^hen a new apitff,sWari fs^r, a mte increa-,^e wilt be Meti; jStafrEx, 4, at7l.'3"he oompany a,rgues 6hn.: t^'59] une vtiat is more npprxapr;aw
lv,eause Yfir eorr:p:usy h^.^ fl3ed P+re r; &e c;a.w', aa; the bm six yews and €kecazm n darge ssomEon r'c.' ihe expcnse5 for this sa.s^
Werd{ azicurrsd vrithin one year e3f t?n^ easarzyany's Ikakt. mo (OBT %x. E:^ at 1.344,'f'r. Vit, 3344J.

91 ¢s ftso ^s,ra3n2fssis^es's gcnera.E peac¢iee m rn.v#ew 6., f. te-5fod r-,gc ca.,e ezp;.ase exhihtt w; a cifr.e3 im the reasonableness of the
i.rsg9uaf csdrr,atc nnd, in irsuaracet swfyern 4t€c bas_ ;Bcd v:shibEt indieafles sate exx eosY4 €csMror dumd da^. miraatc, te, Qr.a the reva5ed rafn
cesd s:xpatEsb fignzs as fha '#sasis f`ssr ilse aIkmamm (D„a^oer ^?o^er de E ie^ad £ t=eerrs ee ^. Csexr a1-23-0.,-AgfZ [IFz bruarv 3,
€9821). Harv-, the acwa3 ae3sws ;;tz: 3seiow 2hese oa•ig€nAy estima.;ed, a^eres^aassz.sscr_v which 3s mnt at W8 suapdsing gnun:; dau s?a1L1r1er
hti,as:ng and dsa firo9t€:d nrsrrzbs; of issues El.affy €igigated, Accordingly, zf;e 6'mmissiun earic€srdes that ahe ae9s;s1 rtEe r:.rs4.
K:x.p.me figure subR11if:I-d by d3c cumpiany rapceseas 3hn pgspra,irr}a?r aiicawaace fi-ir ca.#a sa.se e:rpansc far Pss^.aaxs of dtis pnrocdrn&
We also bdie"e d3c. dtaff's tarfi•ye;s> araretim:oa p4xfsa<,fl is np;sr;.zf.7r#x3e.

inn€adcd in Ohio 'rvei€`s a;:apmes aas flhis Proc+^cdzng ["601 are €rayzncevts flra u.fffi3awd currapnias, 9.e_ Aanakicaat Iuf'orantatfraer
^cchrso€4•^ies Cnaga. {Fi^uerit^h3 -AzriC.Aaech iarvims, &n,:. (F,,V), caail #3c:ff CornaEa•uaaieuEim Research, €r,e. ^#^rf€c ores The company

fe^ane ^A^s^^^
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^C)}}E^}3t^s t^:}$t F3. i?:2".e ^ti'C'S^EEEu^'d ^kfl$'ix'$Eliitft'l.^ ^"12d^f3C^ E.$3 ^€39: ^3'f4k'-4.L^f?3^dS3 ^::Y3''J^is,''6.. E^9^}.E ;^.^ LsE dt£,sA3 S%^sSfF'sz;a iES'^.' 7^iS^S;233}S^C ^,d

esscszy uqi€.:.ES 3susimess expertsw.: (d.3i5T Fy., % w 29-59vMawh. S-tdw OB'€" a. 9A: EsJU`.1' E. 913). ":'#;e casropany asaerf^ ihat tha:
ze@;tteonsltrp with the affiliated cu:nga3iins is fair gfid that dfb yshE;Emcte€aI zrea^3gn3nen3> v4,5h s a€Eiii.eL,.s are masonabie aa"t hfavn
:s33bw;anYislIy bcm^,fitded Eh+^ cns.psmy a;izi ir, Fai^i:a,?¢ tLd,^; 4^BT Ex, 2, &€ted. Ew.-19; OR"€' Ex. 6, a? 46; S,P..F Sched.. 3.2}.

was ^qw-ai;m' w provadr: 6oidEE¢g rompa.ap.-¢Y;ts+:: servjcet Ers Z3hin M3 a.aEd to ssEh^r so^Ks^rs^^s. Exatil fegRairmd xand
^tc^n-f^ ^utrt#ed. '^^ ^",JffEprrsgy u$ERins ce,nss^ed serv%ces £aom AaeEeritcctt such m ssarporete accnnnUzrg, Liz, E^s^ .:c#s md sapport,
kme.x'axy a.r}d finalee as ^inis^3^ss^ nnd suppouE, ccsr^om^- affairs ifu:ludi};p ptr5esru4el md public eela#icagas, esasperfs9r; waE^gy
gianr arg, g^v^a€zm e^K ai€:akx a?Ed legal advice and z^ssis=cn (i3B'#' 9, aa 30, "4:35, 55, Attach. 6). [1141^

Ad€ is a iweic;e a^omp:az; stscj: ppnsferm.s activities 2h: F s•ara MssE ef€ec$iti,^fti bc izaadird em a eta#aallezed bvsii (Oi:iT Ex. 9, a;
36). Most r:f dv= sctivE¢ies = parFrsrme'd specfiica^;lw €ul, fl€fe rl^^l nziw-cd cgnradatz. ra}zsp ettfc s(80C"+) iu $tse F,mt-,ritech f,.i;3if}t.
Ai?e ptnvirles ceittrtd.ized six.£E su€;pon of ,r ffimier.cf scope: such as tochrsEcw sczvices nnd s£:rro•acus asrosiated wEEh ia€ssznia6rsrs
systelats aaad rraai^z^^ x asaanaWte:^w1E (^s#. at 36-37; A:H$aoi~. 9), Ohio B01 dms aau$ €;ay i'ox all work per€nnr}ed by ASI but rhdts:r
pAys s:€Ely £f;f those pMje---E; in wWwh it chai:cus tra pardsiptzie (C5i3$' &. 9, at 4€-42, Aitacla. 9, at €}.

SuI 3vo;e w;z> :rfwA, as a a-esuft o€the aioffi ed F•s:s::.€eadgffEen E o€Augaast 24. 19K

a ^nESattt^^ seeascns €mrea Be31rme ersd z-^^Zaivxs izanei,:s €"f^^ers n3ch €asojec} (OBT E'x. 9, aE 5y -55), Ohio Bv3€ p;»ve: foc k^^lkars
psca^z^ss .ia rine frj' fwss wuas^. Fer Cease iSF3jec9a, the wIm:UEZoo £actrsa• is u^x•^e;am$€} to each a-gErsn .9€€; tEt 503, p'ur spc6aE p^s^ ct,5,
Ohin Xk€l yabE:irkiiffly to i.^as'6ci€Sr.ec nnd, i,.r so, CAP,-^ssses ;;f;- alirsaatr.d as siac company based an revenues.
axpensus. €€^vca^ara$, ernplaaens, s:r.er3s Laat^s saz curfibs€saEin^ os?t3n^a 34essis `^; a.z 4a„ :fr. A}rztab 4, at tC},

The sL•a reWraed Fszele^ and Asszps:iglius, hlsc. (Excwr) to rc-vs'ew Ohio f3t-E4",,^ srhWonsh'sp with the aRiaE1d c.onropa nEes ered Er^
dutenn.ine izv r^ASOa;^t insfc,ss aTf 9az company's ps.yme,^.es to the reffliia¢cs for tiec +^rricn, rcndercd. EzF¢c:r p4:f#'€rratarr,i such ^ review
taad, as a resW't, ptaspnz.z;d cerEbiea ndjusE.rrsea, t® Ehn company's affAii3i}ed if$Eare^,i rwpp-,es:,es i,i^Le! S.R. ^t€d€ ri€u¢aa^.

^xa$rr"s pf*pwi^r€ ^d}usESnna^E e mia.te Ec, the 6ssE.@i3wing bEems.

at e33t cad^f^ of Amtrskech cxiaemd;s;

b^ cmt;foyee zxpC$Er.s:;;

a; Asssnfi}z;.ra cispmEc a^°resdsia^ n^€ee ^s;

s#3 ?smeri€mif shtu^i ^^:a^e snmc.e

^.^ Teicpi^una #%xanee^^ ^ypemes;

11 dei'erra€ of xxpanses mtatr,i 9ss work N6omed by Be!@i ^ nsr.;}^}x}ti^ ^teesfis Research, Inc. and rAfsaeztech 4c}•v" ss;es, € tc-^

tcst pefiocf esEnrwaflas of revenue re&c¢iofes for wark iacts"6mc:d by kgnnrjaeeh serdseres, hs:'„ i'uf  nor+-Affiliaitd ^csfrpsf^Ees;

h} ta.zc txi' ara:rrEf for Bell CcsmresunicaBiwt)S RusMusr,h, I.pc^.y

i) tlts cocmpany`s twaEea2tirs3 ixres:.°csS for ^riac^s Eroes:Amcra$:.ch ;^1651 and BOi ^csrrsES^anic^?i^sr^, Rasearchv s'fsc.,

j) cEwsitalt:e sonir-sbaa;ions; and

Ac; ^af i a'i ^ 3rs;i3tn r€u^sa; ^# nn; Ae'svi:^o,ry Braad ruiutod expc;ssvs.

; ur the €es$ yfw, oikio &H has in'-€uded a toEwl of S4':,i'.dtit,03E3 Mhiard. :¢a iu paymee.fls to Ass3Aa€r,ech, ASI at€i BeDcnre.A teEa
o€:&11,9#X3,(W zvac; sris:uded for Auteritec.Ri, SiFs`.1t;3,tKY0 kix ^SL and S19<30E9,E300 was nclasddd for p5ymms made $a Bt@3cc5se.
A total nf S M,V-f was Om included for €S:ay ffEUmu Eo Ohio ^clecs^rs^ rtu^aca$i^^s ?ari-vssm-y ,rsrs}rts9 (O':"kli). i~:ceEs:r in€¢3ifiti
€ccQmaz$atadr.d that the e4¢npan,y'4 ifRtluskafiti a#9€iiu}Cd iwCrrsqscamA1;zn4 scraccc expense #ss mduciA by akcia8 r'2` S24,177MA
^isd }it^3} all o€ Yhe S192s-W OTAB--arlatc;di uxpcnscx be ex;,3ud.cd {:e,#£. Addr,rtdwcar at 4-2 •-• 4.,3}, nwsc figures sw€.sv vztixiixk:d,
sixs:rayA:3} a°. €ieufissg i+`g Suir Ex. 1, at 6-9). Tbe staff canc3szT:d in suEIe of Exe€er's €aMpnr,&d adju:,imem.fs (SRv aE €0): "ne ioW

stx u4;esKqsaaent Mflemd in rdag^ scha:dulus iq dbe St.aff Raffm u}xacsursEg^d to uppr^zxirr Eeiy S9r139sOE3fD ES,R., Sr.fsr.3t. 3.38$. I}
sticuid be noeed, iEeryw- v.r, 9E4. N5 firam incEn:dcs appr.e,sersafsEniy V..Qr.3^,€6tw:.a wtnooh Eh^c Aa,ff a€Eiafaacuib did D^?t suppc>rE (Staff Ex.

at 4£3). ^ssnsa^i}{:a}tiy, t ac tn.ai amnunt ^:4$sd) that tkc .sr,-W be@a„ws, should be exciuded fzs p¢es^scs of this pzn;es:iing is
san^fl ^1,4^£5f3,E^2.#i}.

Jet}:rfw K9^gE^s-y
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Staff arita€s; Hmm1 ;za^fseci t sst the staff sevies+,•ed t€a,:^ adjuqsrsTssas psn.egtc3ssrd by E^etrr arid fcuuad d:as axuaazv of t€zt;tra• d.•rd nsit
f'rlJour es aWAad cr,ffsstts'assrsn pu€§cses, sW€ pe€i;.ics awos• aeesc:rsl€y aan:repQ:.d accunnteag a^;ncip€es. C°ssntr.qut*?a;€y, ths; staff dare',
azo a=.a^ ^ecaK the paz feasr:s€ ;agter zsd;us#^rec&s .fe^r t€ta acsitio:-;s#fc}an of Amz:a•iir-c:z ::usts, the W+ra;a:a:i€ra deflcie€stiy f€sr Dr€iLua•e (both
the ni3eranisy rx}a_.z,s.e nnd rate base ekfeuts), the saaasc^€^aargytss deCtrr& ef ASf and llgr€€cme cc Fts (^ota azpr.nating sxpense a;sd rate
€ta.st efT*t-ts), sbe da€'errai of mse;.,acEn cnsts i^r €3etacsnr^ ;1bodz sper'stiaig expersse and za9a base efter.tc), ttrar3 ;he rate base effect
of dtr Br.Rcxz.re rs_toca;ioa crsr<ts (S:;nff 'cx. 7, a6 401.

^°^. b?^rssci --skifs`c:3 daats dbv staff opPessed 3bu ^ fcr^€ ^^ rc :^ a z~h a nc3 uuvca^enaaass cxpesss^s E^cau 5^ # e^i^^ dtsi s rsut bei;e r^
zt is t^fs^rrin?c tr3 dr:fer a^a :iern w^hiie zz:cage7.etsg s€ta€acace r,€far€ or t°ax: b:zNc effec4 for that ifeca c3'r. X, ?Rj. iE Fs ;dsa tb+r
sFaftx sPns;2iun daut the atwmps to rzaatch ;sasch itawis woto3r1 aae^m, n3; stdmiaast•udve >"dgir.tt:sa8e and could rtd5W s€aaabas sbmt the
["65] m;.ov°gF-bality cxf rmre:e cust_s (Staff r;;A. 7, at 45-4€).'€'bc: sEatf'a3ir€ a3t3 iuppoa the Ext:ar ndjusslrsfn:tFt na the f3e€Ecrrr^ ^va@tsa¢3rsn

ds€'zz:ir•3is=, because iha a,a€?' fe€t the 5% zxc:aatsitan gats; was srrdv spcraz3a.tive e.ad arb3aray {^2af3 ^rv'7, at 41}.T°ne rase^ b;ssc
ak= of the Bekzsre s^€^atE sra cg-As was m€si supE ?a•fecf by the stsff berause the ^taff viewa t€ze saz?i:ssftest€ as art aatttta€'s^ati€srs
adjusEntestt rather d3an a deii;a•¢•al of the, expcnms (Staf€ r,-x. 7, at 42). Fina.€v., ehs: sE;aff did not support the rea€@mat€m adjusataacacK
a€ ^^serttav€a cr?szs. 7'be .t3i#f €elis=ves qlae a€.3ucat.iatt msahad¢s€t:+gy ptopesce;os by Exgws t.s ;oa simp3.€skic axtt€ ssndet:s?k?sis 9fau
appiicarai`!^ 4':a4 es#Araterrttecit cosLs {StAff Ea, 7, at 42).

f:iznKuenras' Counsel. ^az;a€ e:.ammznaata a;ad =60YRO objected do the s#rafa"s €a<Rim isa su^.^pcirl a€^ of the a.c3jusumat
prupEased kv E;ccdu: f€eswavr,r, azrspe Lf t€tc;sa p;t,rt;.es preseasted =y ta<:^3.itztnny in stt€-rorY nf dzr: ^tripusvrzencs, nur ssc'd they arFsims
the 3xaa.flex ctt bse€'.The ,s;nff did Fsccep4 Lr.rtue's pr sgasct^ rso^ju^t^^^ag #`ar the tz:asra^^tt^ aRem5 id;mdfaed abcive oaa a aorsdis.a1zn.d aa5is

Sc#ne& 3.J €€; Saui'f Ex. 7, at 40). ne corupzry whje^4^e^ to azti uf t^sr PrnT*'W'd 7ffi-liated itftrest [s661 adjzts3tteo3ta W^cev
£os charata3a,c c€+aatri#sutam a.ud O`IAB. Ac^zrwdi.azg€y, rwt: flRnd t3stas €dc. tndjztsma•,as for ,:hasatiaMe c^t t^;siaah^s^ asrsd OTAD ^hnF.azd be
apgsr4v;d,'€tss; axtzr.a• Exctz:r adjsxs;n=at:ts are disctsssed itc€km

Aflcca?ionn r f r4ssedtcda Lxkwsa;:vs

Exeter mc.ornzaneraded i€iat Ohio BeWs ?cst-}dur exfsi--me ry£ ft4:.Amc.ai4cclz 3sz az,̂ ainc'`:s€ by $9:36€,4N3 to rufllcr.t rrt
qua^ Mecr,¢on of ,s,Fraes3tcc€a's aEzucab3e cxpetnss< sm-neog at@ Ameritech suizsizjitu#rs (SR A€€r#urtdum aa 4-€a " d...; ). 'T€€c atrig€nal

ract e^r^ens^dlons was b;aecE, in pntY, oce Exewr's I^ee3ef that tiasm wvnrs no Arneriircb costs which waa•a s#s,•vcn€y allocated to
O3fit^ Bell (Swil` Ex. I, ata 10-3P}. &.e4e a thrrc3osz:, did not Wir:ve that dw n€lrn;;sgicct agm4muat be^wel<sri Arfasritrcb m3d Ohio
Bdk w;ts rrgn uztaE,ian, &.et.'!F pmposxd :€iat ts msrattats€l a.€€ocaticstt ta OW'?z Bell wrssid, be €122 of tcsarat As.aaeafte:ch expzztditaares
ra.€€uca4;^d aYt dic iost ;ez^^ 7%c €122 shaaz: nvtss rcmcstsrttmidrd by Exeter sincu tfiwm were 23Alnemcch sa2Widiarie& "ssa the 9e.ct ya;ae.
i^to S4uff" E.z. €. ^'.^K Tabie 2, at 2 4aff 63. 7'i:iis. Exma•'s ttd,{p.€sitttettt would a.€loca¢c. ;rs: eq;sa1 s#srssc to cach of d.,sZe rmaxiaech
sasbsidirsrims.

Ohia Du€E cbj:c#td 141 E.xeara•"s b3.€mtttEu_13 adiu=eaa,. 1 6i1 T3.ae z:umPhrsy bs:kbgs, i.ba Oiocatiurz agreement lm?r,mr€ into bv
Asz critac€t arid f3€aia B::€l c,^; nu y' d, prasit^cs ^ar ^a t^;esa2;na,^$r ;^Q^xastsun ^f ^e costs aztcursef# £a,r t?^aie work a.€s^ras: by Rmureec€€
for Lsc qaabsidiasaic.s. com,p;stsy eximess .€esnts txasirsitt;sd i€aat some r'S,rrteri4e1h caaAs a•p-,, in f;sr-t, dimi:t€y ssr.€aK•atod to Ohio De€i
mr d:itat Zsatra•'s adjusKraa;mt is baacd, iss, par ,on ^bs: a•nes4uktxi beiict that noese of eh^_ cwty sare d.a€ect€,v rs.€Eor,aflWd (OST f%x.. 9B,
a¢ 4). Mr, Koai3, kesff} itzw- or behalf anf Eiir,u,,r, afti€Eed 66a F.i he was not s3wat•-2 d.za.: saatzz:" ?anariis:sh s^s,s'ss were a@iiecBiy a:Ers%^ate?d
w2scn dze Ore;g:n;:l adjaasLme:rt was €zrs^pm:eri; €ne sO e>c:iaved thStE arn equal divWrso of €iae, t•.:3--lts was app;opr;a.ke (Sra.iT
Ett, i, at €E3•.0.

T'€a•W sta£ a•ara€;itta€€y fE.c€ea;flcd the all8^at;m adjustment fipt-^•s in ca^c:saa.dazk a'J€sk^ h3r€€'s pm furrna itncotnee (S W, ScPtcrf. 3_Eg).

Mowcvc.r, the s¢:aE'f'nrs.:;d that it was marrirns, ji3t#gr,acaz Osy its fiatal positiesa brsarssr it bcticvrd Esa¢Fe's sertct€zcrtfc3ugjr to €ac tazc
Mmpias3.ac aaaci that it aanders^a^^ the casms pr:zff.rly 31.iocs.Es.;c to Ohio Bci€ {SR, a: 10}. At tbu bGardigy, a€ac zgf con3inuad zzs appusc
dae Exeter ezat;agstment Staff rratae.st: #-Cm:e: tr.,ti?^md tht3t "°.hc ^.a^€y J"653 reasonable a.€€rac:ax€t3a Fna,.daewi k^: pur^^s of tb'ts
casc would 6as. tP:t ana c.haG Oiai,t B05 i"; tas'saak, as per the ccreFraci" C'rr. s'X, d 3 i),

The g'urnrn€ss;on cuszc9uaics t€xat a4FS:. Exeaar prcpma3 to "rea:3osa9c" Ohio F3c:€g's espr;sssrs #'or srrvam, :,baaincd ft+;sxF rkrtt;:riicsb is
,oi rea.rm b':e pnd s#sssuid sv s3Jccted,. 'nsL atppatx:nt €tasiR ibs ea.eagr's rs ^esrn^ss sES^ari afid}asstmcaa 4ppeam ;:z €§R the x,arr,a..oxsus
beSic£ thaa Cur.a3st cxpsraFc:, ;zre mt d,ir^dv allocated, .u TM., Kizaa a stt€tsii€iary diruc€3y bcnermitag fvm a sus^ xs nrs3 ::€3ax•gi;;d ¢€su:
ccssE d^^p &R, Adzit:tzduars, v 4.6 ... 4•7). &€ewc.var, dac toztzrn.9 e:tc€3c: Eas that AEFturstcch's cus€s are a€9nacaws€ on a fcasonabic fra,sfis
ffr. VT. t'J€3T Ex. 9, 4s€ 38; QU'€' Ez. L?B, at 3-4, t`s€3'f' 9B, AtEasix.. 1F. T"snc basis fexr r€ze a€:^°s•.;.atE€srs ai;mc.taarEtE bctweert
,^sraen€e^h arsd Oiaic Bell i:, thAa the ^^;^re{s> ina:ztrrrr^ fm the wnarE; PCtfar'a'ied nm a€to.atcd. s3s-s csdt..r a r.s^s^E-imusing Qr €tctnriErittz
b3s€s (i3B"m' Er.. SB, ne 6)• The a:3laa:at'ta:ra methado3ogv >rr,o rectzsruneuded by an autsida €rtxEt;s.:nemfl ttut#aaor atx€ iitpfsettm w €*a it
msa7trseb3c "d agpeapziate m4srsd fcsr ntEa7c:atissg abe coiN fffAtmerita^€a (CbB'e 98, at 6, Mac:ta 1). F?are#er, Exeier's equal i#ir>s#tsrt
n€' costs ztr, a:{22 shaa-c tz c tssrr#eslsasy [469^ is sirapiy rsat'QgicaL 'Mc scsss#a of ux•saa,^ ^xctcc's €samuta WaOd i^o tes aticzc.:.tss: the
smc prcpviticct rs£' Amrrair.cWs crssts qza each ai the 22 subsidaarii:s, ^,vett though pvc of those szobs'sdisrir.s (the fi'm aspcra.ianf;
x3cp€tuEm cos•rsparsics) cnaa,a€:rssc over 98%• of .#,meritac9n's at,.sscfs (08"f' 1,X, €€H). fl€' a sirni€af• method were uaad nnz ;sE€asc;ztc

Jeanne Y-inge,j
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c;.3ttgrnasrw^es cgperse.°h srrsuq 'dl o€tiu pub€ia a3Rafeas, fh^ r.ssa€t We-sa.94 Rx.. E€sst thL 3w.as_s3 pEabl:e ufility wvc°:ea3? €,zuv the szzzne
aettszun, as O€zezs NAi (Tr: VH, 29•.2 f). We cozpcicde thm the ^^r aex ^^e3^ssi ^s^a tza€^.z .a£^^ the ?mtri;cci; czzsE3 3s clia€ly ur q
aea :onab€e ^nd sxzust 8s€ q^ ^;;z.;rd. We a9so €za€€eva t.€ae ^:ra^s^sany €tas Mequa,sly dcrar esfmted ElSe rea^atzadFlz.nz ss €af Ek curu:.m
40caE3on ztzet€za;lat€rsg^ erzd ^at is shqsrld be ar;-s;oves, fssr gsasr•limcs er£`this pts3rss;dia;;.

Dek,tral ai:'F.eraa,rb attai maw;.t^i maeus E;,nezzsus

^xctea t^. .s:^zr^dex€ EU-t ceasiez r;osts that ofldz: IIe€: incta's should be cap€Eat€i7at€ arr tee€prFvd rat€ts:s ;3xau K;€peased as is 014iz.e
cvrscr.t Pr.,zkc. 'fdae.xct Ce3sts €::c.frsde the f#uilcnre fiund;^nenw uxsearc#s ccs;7is. Bc€8r.urv misve€oueE:rfus crssE a ans^ ^^szae€^tc c€Z

t^ ce^ e^ecu^ ress;s. E:€a:Er.r's r-atiunu€c fvt^ defett°:eg aiZ-isse crast.5 is to }rr•rsuide an appmpr€,str ¢3zaqj:.hirtg J^'7f#j f-'e3wean the gisa3t, azxt'r
xsdriviz a ba€€ufit is spcei,r€;d by rueepayczxs arsd t€ze Easne dzui ft:^ sssAe.r.iv'tep; 4esst is mcovcred Chrnug€x eateK fsayd F;y ttzctse s;sstomem,
iE is Ex^-Wr's cC3TRwn.£q4?;3 9bt.9 ;htau vS6F''it3L7s Co3d,Y foS w}DScb i@ bas fY!L9F.nt3kSmw deftY$w SrL B•Cblod to pri^juts or woA 55^hjvh

vvij€. £ar the ntszsk €<,szr4, Pxo^ndc i'uteere €SUnet^t.s to Ohio nc€P azzzf i#s r usEornurs as opposed :o usseazd btnwfjk:r. ^n ^5i ^xttentE}, Rxm€ar
xrconzxzz3ezzz€s rit€zc:r a fwo-ye-tr or fzvc-year gwtisad fnr .1;:9`erau€ r,€' 3€scsc cosu. Esch of tiie rucrrusr3aRadwd dGaa.°ara3s would deu°rcase
Lbe cozt-Eptztzy"s za szPara.d.zzt-! eazgseas?^: however, ux-ew drres v.-commemd a comspcud£xEF isacrear:e Eu the corr:qany`^ datu KeMn
r,ue €zast firor e;m;z Pec;jeca defeazed.'b'i-a:: gatr h.src aa;.ic€ition would Anw the soEtfr.-asey to cam. a ;utum on ^`ar.is°e e.apeu,st^s `ur whic9s
tfw craEaz€rosuzy worsld aaoth,; eaztiflod to ce.rne:azt rr^s,^z,;atv ^S.R. Addetsd=, at 4-#0 - A-#l; 4-i5 -- 4-19).

The company nbIc:r.ied :a the popos?d cEefema:s arguassg that the 3cuofS;3 frrwm the prcjecL'^ wre c:arrCrit azzd :he ctssts of luah
Project.s ax•e ;srnpgrly included ars e€ze 6ast pr°ic?'i whea,'^er ur not svme of iha bt.-ttaftn ccnEazaue E.s acx:rtm 3a tha fiatum (f39T J?.x.
9?, ett 1Ti-214).'nw sta€f opposc::: ff°;aeter's zz^;atsqar^c.^e 1*111 k^Ksay.rsc 5us€s a te°eamsss? does rsm i:,lfow aUccuazting
eznd ra^t^a^^^si^rs^ pr^Bi^€pks (Staff f:a:. 7, o2 4W.4l). Sm€' ŝ w"i;3iwss HecstO nE,ses flesfii•;;zx.€ ?fsa¢ t.€zi:: ,zdp.sstzmcrnt would en°aze an
=zdmdrsis:rn.tive ns.ouav^ sntl cs'I'M raissa; dssUln^ about t^-.u :rewQ•rer•a€ri€3ty of sornt; of 01'^e ettz^.A-1scs ftl. CBaarHy tEtict-g is tfrk
prsrvsESinn in Ohio law €esr a rraie base ad€€ifian of the typc f:ugge;-,ir:€ by ivaaEtir. 'Mc 4HommFSsiora €ae€kves t€^za .;e3rnparsy`a c.•ssmnF
t,-ea¢zuaut Qf i rese crssts a,s tx€seztse items is appmnz.aaie,'I'ttt trideur:r: indk'at':a ffiai dwbx; are czareerst ?enea"t:; amociatt:z€ ^^'sdt Ebese
Pre.rjacts evcca thn:Eas,,h kaa;^' Le:zzi^fi;s may C0ntizzue $wn the €"aadurr:. 'bve have ul€+wu:rl Mcrsve.ry uf expe MsX.t esf this ?ypt! in €rrsczr f3€Eeo
F3c€€ rata c:ases 3ztd we F.e€aewc il is the Af f:ta^ria3^ tc•xtrrscrs: asz €€ds q°^+.e°csccediBg as we€k_

Eva;uaYic-a3 vefcxcncy

Eheter ce°i;icixed Ohic^ Be€€ Rn- tizc process n; uses to tv;a€uaEa the u•arb: €+a:.kaget an;^ ^€u^ert €e ^aiEdze^ fium f4rse-^ttec€t. ^^^^-
be-€isvus that the co.sazp;n.a^v sfssfu€d PS.vfnt'azr a quaBtaat"tva azea€vsi:s rtftltc, activities azr a senciiv'sty anaiy=€s ,a ^ctz.zrsss :..^ duit LIW s°Miscs
Me;eiver€ fmrrs the r.*rpfxa.^^ parenr aev rna.xitzzazaz€ via"a-s•is. the ce3sts paid for 6haazs (S.f?, Mdendurt, (''721 at 4-9}. No dollar
adjustment xss prca^xagcd.

Company witraess lonez iestificd tl.aH every szavGce prweided Fsy Ainer3Eeeh was ax:qui:Zd, wn,^ of xWEae tc the crs.ttpsatsy au€€ wouid
€ZmVe cos. shc° -Wsrsprrtsy zzzur•c if u#sEaatw'd in WeAh21- xrssanrts.°r. Mr, kmm also sen ted fitat the v3aiua QF &e sztr+n'ca:s received Fms:t

a•t.eralech exceeds the cost of 2uG€: .1et-v#ce bv a radzt rsf awn-4r*-onc for the test pe."sod toBT EA. 913, Eat €a).

&swar aA°sn fesirnd fau€t wit B.:B,x4, Bn::i`5 cva#uation v€ €#ctE.core proj4cts. ExuEUr smfcd titaa ?hc coui}za3zy had u*, l=€araazed ^my
se:ES360F sy.i3="r&;>ES w e44k€:^^rv tC Et3 d^ikF3Y'a;i^'; iAl€fCdu&F it is ai£au3riFuy,,, 43el cov:7,t3bi33Aon ^sr li'SYXEffiiGfBsv the use of its qi»sfff33':.^4 E!s:cF_Cfi'

<slsrs did not believc Msac cczzzzfsaazty had in a n,aanber iDf €nxtaizces pmfseed} afaztzz^ stra¢c 5 tsaa; Bti.,icz;zz; was t€ta kasM1 c;x€xazs€x°c

pmvndcr o£ tk ser^^ke t?'kFed (SRv .R.dd^nndursa, a4 coissz:qi:aazt€y: Excaas recofnas3^.aad€^ that 5sk W.` nc¢ Mgcesrsr craW¢s sttfMAd

Agaiu, ghe coszipany asi°sjected t8 the E:ri#a.cdsisa aazi€ If;.z ac r z^^sersdad d.i5salk;waacc *f S"k of d1e fleuco-m exss4K, fk`€a. 3sm^: ctaE-m
that a "t^c7^'t t-mrscfiq :an;zlyN€s" is akade: ssn each €zrrsjLct comif^amd frr° uragwvA and ciiaz°ges = rnadr ;K"cord;°ngI; (OBT E3^. SzB, w
17). Mr. 1*731 lom's cxplaiuad ?h:st, a fSrqj4cE zzppmua,€ Pruscs=i ir, ;zizr:]npaz ^ ts; a sensdisaty slrWysis and is par{as?a3ed ra.a an
4;epia:g fl..VsE. on irsdizsda,aai fsrr,;cC3,s dvroasg€S decurrreszflatiou sz:ed by f3hir Bell ann' the other uwnr5. If tfse ccs¢s su'A i'ame. #s:vcas

ar° not cr}alistcrst w"s•:h t€zu sco^.sc af >hc z::rark, Bc.lEcorE iz Ro?d en mscurA and reprice tstie fsrqj,.s;°r bc3rsrc €3tc projeci is a^.z}zaz5ved
e1J.i

'fl'#ze staff d= na a};rtic with the EacWT a.dprtr:s'-w wizii.€a wrsnid dysw€cw 5"A; of Lh:; Be0coM c:^^fs' 'AlFS; af3if felt ^5%'

exclusion rwc was zEracdy s^^Ea^^EEi^c and ctt#pitzaery (Suff ER. 7, at 4fl). Wc agme thaf the mi^rrd zzu ?#si.7 assuc docs reot waerasz€

nsa€cFng ;3sch un :,fdjvwncuE. nu P-x•3Jcrs'za; prm!::s> ;d bV Ohio 86@ cfcnzoas3.ratcs rhae scGVEr:x:s ara. MEannr.d frwES Beliee,rc on3y afd•;r
m ecvicw azi ur;r,d WFd co5t Elarrezmg€°s z detZiEer? ^aa.^a^at^a^rEE process (09T' Ca. 9, ad 46^55; t3k€'€' &. 9d, at 16-€7). The as^idaucG
izufEcatc,±: tha t0tcsc is ux^ r.aa,nag:rrnnf or cxparest uup3fcaEicr^ aszd that c3zu work wahec4e is €raaffanr:e.d is a°equi;°ud 'Lsd augz^serf€ s.
a:sVirFgs E_z the cauePatzy. '€`b:. rra.;Vrd does r.ofl Wa.rsazaf aes adyus4ncaa: 4; 'dx; 9;va:E Qf BeEBdom a.xp-^Ens°cs.

Rc #ucau asE3 E:ewnses

.€ezzartt: Kbr:.ge ry
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'C"s:ter pmpcxe¢€ a;EjunrtenLs to ¢¢eet.^,aiixe the efflpioyt;c aa?aeatiaa d"74) expersa.s for Avac:ri?g--i•i, AS^ tsad Sw:lcrsre. Ea:c¢er
rradc; s a sx^^usuaavaa? to the num€w of em€a€oyees a wll as d#e cost pcr ear€Z3ovr.e rr.lnsu¢ed (Staff Ea. 9, at E2:-€.s}.
The tls:¢sis for the adp"ustraestt is 3^n¢. the EesE-ywX ;jst;a osa stiasc.r5icr sasu Arad ihe aswmbat of zavpioyces Mtoca€ed is aE€egci€ to bt
hatrrr.¢; ^ sat^iatFVa for ra:e aaa6daad p;ss}r,.̂ }vs. Tb^: ctien:p.s3• 8Jea=¢^s, tiiai tha sQ5ex ¢€2at tke eampaay rrtied fi^r ta^u^;^¢sz^r
wc -^ H#FC experses that t3fiio N€3 sa:irea€ 3> sticuratid drrf¢eg the ¢c t €w ,34 and should Fx, used withova aEd;rsEr€ e^t.., Further, hi a ^asupan}
osj€c¢es to Eceter's ?¢aer'thW vf calc€ ia¢itfg the adjssstaxa.E, oo€ittg. #hat FAfin,t has bwed i€s Wjrxt^ent aes 4;xta ox;tsadc the Yest
period nnd used arcrage eo.s9a fI'm a nn-AenAlde study, which habp ex3E t3ac:s ahowm to be ap^€a a€^€u to Ohio Be€€ (OL4T Ex, 9B,
at 3-1 €). For ba39l3 .§.xo.csi€a:r.i.; and ASI 9€te aerec ad;usEmerta acKa;tkiy s`rsr:r4asm the cermaary`s Eas: Yea r ex.F;eeses. €$nwevs:a', the
Beflcare esNns,a wou€i€ be r6er.r:emed by S201,M, Weaae€€ bs €;r3aaariEy due 3u n-'trra€SxV.ip, t€`aa ¢•€eas¢bta c€ etff{^^;xv^as ;u3zacaxad, While
Mr. Koda svu¢¢EtE ruuc ¢bis u a r€e€'a¢a5 of a s€masrs Por?€t+;a of Lhe Mbca_ai€tan ex^erra and Licbeause €atr: besz narordingiys ["7fl
Bbe :<ta.ff V9ew5 8ht; .z;€jt€so.ancaat as a nur a s^izaEiota a F^e33taaetta, ax^ a deferral, aaz€ dms noK sz.carmer:Ftid rrFaking ab.2 rate #;Ks.°. as#{szs3ts^Lr^t
(Staff Ex.. 7, aq 4",.

The Commission a.on0ades that an at€jcstalaa¢ b'ae se:r,ca€:rst; e^x^a^es ±¢saaal^ 3xa ¢a¢ada. 'nic aum'par¢y assa<^ that the wst year is
re^res^¢EtaE3u^ mr# aeed.s tEca s^ ^^usf3renE b¢¢E we d(: ro3 £selieye tha it?-mr;aai*v ixas met its bnrdaa of zEe.mbttsu-a;€tig that 'a:aE. I'€¢e
SfirSf Report AdcJitnt€usaa n: €JK. TaFrEe 4, page °i rsf 7 inth,•a€es that Ba€k= ez.-P€;zyrm wcfr im+ro€ved in ra=.^°at€r,na iaa €984.
€^ IM the E;g= wn,: A 59r. Obviously 4bir: aasmt$e:rs :.:e dia@i.rzrag and not steady iropt yaa{• Qu ys;car. I€aace, azt tsri^u^Eariar: is
WaT•41r?erE, The Staff €tepori A;€t€eut€¢arn also iaad.icasaa that the average eost. iaex ea¢;i3nyco i'izr rz s^x^wur frar A,°z;e;-33ach was $20 333
and ffr)c ASI ii was $69.29& nc: ce3mi:;myF €ZrovF&u no a,:p€a¢¢a6^3a3 as to why the cost of ASI miecaOc;r.s wz,.; traom than ;kMe
iimms the cost for Aaar3ter?¢, Cr,-ocr.;€isr.aa€3y, sv:; be€iovc- it i-I a'ea3;seRabl¢¢ 3a use za aqjnsErcd cest per emp#s^be4 lYguav. We
Eaeaer`s aEdjwtee¢xat is reasonable and we wjii aiesrnre the az,mp;any'3 oisjecd.c;r, We a;W however, E'e,jecr ah E't c u^ ^ u^`act u€ t^e
ad^^Ji€ss^¢sc a's.nea udc: aFv,^ ^11763 ¢hsu ud;nsanent us a a:sra^;uii:t^aaiattt tu;hCe• ih.ssa aa, defecriil. £'¢aetber, as crpEzienecf above, e'hi-rc is
¢saa pzc.-visiQe¢ in OhES law for raYa ba3e adc3€E"szsnr f-€?b.i, ;yp;;,

Ar€vut*hig

#:xve.; s^ti;3¢a^ersde^ that ;^¢s;^ ritec^4`3 ct.imorate ¢a.s,;deetising expease be axeiuda.d from O€uO Be.i€'s tasz year a;xPgnsc;s. ne
applicant rbjec¢s to tha esar.W:siacb this itx.ime-sse €€am, D'suan Ba@l arguas 4€ta€4 :hs ¢t€'#nliaier# 'sr.Eercat ads°exEisirs; er.€astsscs are des3gntl
Ees ancrensc sa3es of *,c z;e€w;aat sers,icas pwvided ky the company Fr an inwraasing3y co¢npeszEave aawsrsas.,a7lr;nE. '€'iae company
asserts s€¢a dzis adveafysiesE; eaas^•<e3 resee,raes. reduces "'petatses nni3 #ret;efits 9.ize com€Saa;!, aad ks raEepnycra (OBT L^. gB, w
€€, 12;'£r. €1197, lYtr. €;.adp slakeA that firo:a his reyiw,w as%EYee ndverE,iserrerts, b.2 wiMd c&aaFacteci;m Ehe nds. as ipsxbeutec3ee:tl.
sv`tr. Koda :rlt, this Eypo u< acfverd's,siul; was ¢roean€ 3ca lead drs incm;nred s€;aru€so-War ;aerzeits ra¢ho€ than €x-ing directed at rat.c¢rsayers
{SEa¢`f Ex., I. .afi €5-16}. "f#ae str.il'suppams this €zrrspaed ad,ja¢uitasaa6 (SdaF a, i. at 40).

The Cr¢e¢rszi-4irin Rnds t';daE t:r cz,.^r::eai of eaqcnas o:inflr.r7 60 ^crFtssh`s auvaW;;'srs^ £s swif^oitiec3 b ^ 9€ra ¢car^srd in this ; ^.se..
AkFoug€¢ ¢fie^ Cr:eesp¢ny ai€agas [*771 tl€Zai such adveFtisieng inc-ase . revenues and Muuces expeaFsaG, wa;: do ncnt believe the a€;€:€icma4
presented corrvhss€aag eviderce in sup€:E:n ef the c9:aittt. A review of i€Ea ads ¢^ srize€vrs wss, e£;aayinct;N r!: i#zat they asrc mam
aras€kdanat tharrf infotzrsn€ionaR in cEsatuctst (OBT Ex. 9& Attach, 2;€, Conseqatnfx3€?a, the company's Ob,gec3io;a is ¢s±si t^U made
an+i is savesru€a¢€.

A¢e¢triceGh ^ESaee3`csi^t t Sarv:icc-s

^ze¢cr ac^3^r;aez^rir_a€ that O€tic? BOVs Eest y= sxtssPsi:s €V reduced bv $2€32.,30t3 to €e#`Sec#, the €;;.U that actual '--pt:¢¢ses xiir
Amcrikcch s^s ¢re# rs€usr sctyicel e.€rsE.s v,•e:a:, eesxder t€:c budgei Cafli°naas €ry that ,amauuE Fss tit tErtc encf of N€;kv €983 (S.€v. A:dr,sFdutta.,
at 4-9). The company n3¢je ¢ed to ;#ao as#jrasitaa,*eaE csta ¢i3c basi:t EPaat it tepFt-sers a srle.;¢ivL wu «f acaual d:¢a savet est.iaraECd
dam. N2r. Kccia exp3air¢cd €Na8 ^:aa€er ^^s¢cr^^^3 uscd Fbc est6snatad ¢^s;-^gkod ex^^ses. but felt that €be ae3s.za€ da4a +ron this cxpen,sa
iEam WFis signi€'i>ran.dy At uariassrt i'rrm^ the es€iruate_ 1W &€ot€n Wso a;iEed t€ESft fur floW Asne¢v8ech cas€n, a;nt isssi qhis item ^ef
uE are€ata@¢3Lr sen aee^, da; z;;:tuatl expecsaa incurred by C39;iay &Eeil for Ehe rA:ticx€ of rei'rraaary through April, 085 wem ttrder 3k
budl;r"';d attu;IaaEs €sy a1.1u €a;il2rtfa. (Staff rnEssj F'x. 1, aai €^), 'Rta CcaaamEsx€t¢¢a agracs ;€;ad an adjas3xa;^,¢?a of $202,3k) to ?tic
r^rea¢iEcch a€¢a;^€^ci,r#rr sr^^-rices expeaso ia wa;Tarsea~d, M:3aoug€s t€ac Commission roma€Ey aasas Ne mtF^aw ¢ask-parsrd daEa,
adjusdme;¢ts arr, r^{s^ei^^r'sa^aty made ss€;er' ¢ht dam is l:od .represca3€aE:ve of the risagois;g e;crc;icrree u€" Ebe cz¢t¢r;¢any, Hem, rao
explanation d;4%^ b,•,en n#:xrEd to accouaaa for t.3sas di£€'z:wnce, Given uk fact ¢€•ia€. the as.tual r#a3:f ;:hroug};ApEi3 n#" 1985 ia3.€ic:ssgca
that dac= €ero€ro5 AmariEi:ch cxpersr^s wt^: cor4e4cra€t€y tsradcr the €S•ai€ ;.:¢ e-€'sw¢!:z of ahe ¢:urF3€.,:.an,., it is ag^eso^r€a€^ ¢ra adjust or.e of
the rrs'*ft ft.s-rss accounting €'ar that d1'furssaue. '€'k;c ap€a€ka¢¢t'.e oea*tiaa to ih`ss nd'guatrrsen: 3s crcrr.:U.

AS€ -NonnBOC Rnvcra33a;,

Exeter ^Ia adjrs€Gd E;.ae company's 9€ rnsdic^iazaal uxP--ns;^s related W noa-BOC M-ve-n¢aas by a237,(3EYb (S.€#., Addendum, at 4-€1).
ASi eece9vas c^t aryeres ¢¢aLn fizr cer¢n;n scrvims €.9ia€ it pMvadnu• 2a n0u-F€OC`s,'€"9;e auatpee¢sedtr:t t^.cei4cd bv ASI i'oF the,c;
scrsises is uscd to GKscA flhe e'a<SI casu- wkaiOa a:; iaacindcd in 0Y;iu Belt's reques¢cd Mvenlna. raqWsrntcrts, Exa€c.r vr^porivl that
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£3hi#a Ev@l 3zad €^dica.Ear€ t'as.at. ASI ras.aaa-BC3^". rerrcnascs ,voc3d bi^ r^3lp ificar,ptv tess fftau regoaE:^d dsaairaa khc rm;e J*791 ptisk of the
lest year £S.R.1`xddeadam. a9 4-113.'ne rEdua:€ann in mvenraes was tfuu ec amajrbr c€aaaaap in hus'ares sap^^izoaas betwecrs A.5I :.rd
Arrieraiev€a (793mzsaasniastiosis, 8ne. ExnEr.r also mpor£vd that Ohio Bn€€ had aoE p¢m^;dvd eaai'r^reaaaaiian tv s^^stauut€tifc ahe :sig€Wkw3t
dmg in brrdgered zeseaaues. ?=anssqusaEa;;, aerer #r0pC!iad tfsa€ Ehk c.xpmies be redraced by $237,i.3ito nttims

the sorE:Paroy verbf=mRi di.s.e ils txpen,s^Ts wertt in €aaE higher due ir, sn r4c3vssil mrlaac.tirsrz in ASI reuauues (&R. A,ddgridrtrs;: at 4•11).
'£be sareapaEnyaga.ir3 ob. c^ is Eaa ^aeeer`a p^pcseu ad^ux u^ni^t er:r E3sm k^ss^€ ^?^t ^xutir is r sA ^^ a s^€ t€v^ aif^a .i ^r.n2 2o t€a€ es^rtna^€
WmE per.icxd expenss;s. N{3u;a;vaz Ohio Bekl ^ever liradsxr:,i k€ae. a,:taaaF^ fszures to suBsca-Yi3zate the ccsmpoy's c€.alaaz} izf i.nc.masecE
epcr:sns due to ra caecrlease ia lhe offi-,v ft-. en .§,M r;.rca,es:<. 'flw. nppl:csnt has the basderz of esEUhlish€aag the ta asuna^Ziene>s of 1r.s
prfi^iosals. 71'r:s, vue corrcFrade E€?at the companv"s^us^cd'az^fitsaH expensn sirma}t€ be reduced by S237,fifx).

Telephoaae s destsee;rs

Exeter la€n,poser,t aa mdjrtsulieni of a"s,Sco #o exc.,ude e.spe.nses re€ £€^. ^ to t€aa<Telephone Pionme -, £nrAsFaeriie'r.h, Av€ and Bclicnre
;Sta€E Ey. #., ae 7), Nir. Ks_da, ^*N: ieTta£p•;ng on huiaa3i'r^',•' ^xr.4a.5, Wrsuid di^a€€ovr die axpeasea on the bs:sis, tFa:rt E€w- E'iottcers

azr^ria^izaEioab a^ riot aece,s:.xy for ;3kU pm*'Et^,s of Sx1e And adckfrruto t&Craaaaan==izaa ute8ity stsi€ce x.nJ qas: cx,sen-SM gelaYEd ibaa-afu
am rffpt a rerasixnnble acad aace,ssary orrst of drsusg bre.anu5s (SfnEf Ex. 1, at 2{3).

(.on3ptany sriue6ss knm.s explained 3hai 'R:€r:}eha3nc. Pioneers is 3vo€uaEury a.ssocia:ikea outs#de nt bcaslacss hrr::rs: which "€aa€pa to
ssr€vc Protsaem on ihc inb u:m-re xapi-Mf a.uci effic:ic.aai€y' (OB?' Er.. 9B, ai 20). T3ae : u:avany s^.F:sse:€Es that itlis type nf as;r:r €aEEr^ss
be,saefi:s £3hic• ratepayee^s via €€npsav..d mpioyte ^c#csr^^^r_^ ^

'I'Fac: cesma3a3s:an ^vwales iftn crrcr3pany`s at€Zjcr,ticn to this cxpeazse^ ;ke: a. `^'€ ,̂^e e.speaa3e:s ;-eUctf ii:Tetepiauam Pioaaeers = naB ;L^
ai.;s.xssaabla and necessuy p,;n of proveriiF% tr €ccr^srs^a^nic^^c^n si!rY€ce. As Mr, Ko.°s points caaai., i?rai is not to sky2haaa ffie usg.a;a.ic:suola
€; not woatFty and v;:lusibie Bo 3he cesmpany. I•Iowem, xe dre not believe r;sEtPlym s€aauld f*c fr:tsr#ing, fhe r?rganiz- ;eE3frs f^r ^^EF^r , aaa ,ra
Bezt Ca^r. No, MAZ'72-7"P-AAR, (^^cEebcr 29. 4M^ st 20).

kia:€i::ezrs; Pata ca#' Rek:araa

Ioc3uded uit.fraza Deilcon;`s tsiii`srtf;:, ¢cs Ohio Bc;EE is ;a 15% rate of au#ut^ [1181.] on Br:E3won:`s Nuity.This sate oE Aefurn for
He1€core is derived fi'm i€iz: aver;..ge ovar^,s^ masa;-m caa NWkv aEwardr:d by wtrria^sw^ ccsffaaavssiuFas zv the ten Wgosr
c^.^enp;iny ;asz.sdjci€o nA. 7.lsr, 3551 .a°aie ^af rraterra zaasuxas aeap€Fb€ saruceurn o#' M% r;qaait; and no dcb# ese pmfe€aed s}3r.°k (SR
:3,da€a:aeiesr, ni 4-20). ASI, s;Et t^e: other barad, an>:€udeit A rate zsf aVE::raa o?' i 1.^^S% in its €an"ngs W O#tizrt BeU Abr.r3 aaa€Wr Bef3
op,emaihr ko€rspan;-es. '1'€ass }. €,63% mtei- mzzrazea s r.apiuaa s;a9sme of €a;at#s z€s:bi ;md equity ^ms# is based on an ;worap c^3 aa
a€'vswwri zni:a"astsrBe r^iLS nfrataar> fos ffie fSve Benl ssfis:raf€aag o.rsaaa,pnauVa (S.R- Addendum, a,E4^2E3). Becaww of'2hc affilia4cd rcla9ioo:sts3p
Fseiwcraa #3c1Ecor; aud Ohio se€., Exed:-s ss.cs,r.suasrnds iieni tim 1 i.€^3% raie of mtnrn bi€Itei to E#te B£.)£;'s €';nrat ASI bt^ izxzputed Et,
Be€€eore rr'Xparrse!i r'attiei- E€aan ;iin 'nmreas'sve' 155, rae. This impa34cd rame of "ssu Ior ^cUr.carc; w^ndd mutE in an idjisstrrae::¢
r4drrcing OWo Be8r's o€se^ralJog axpCnss;s by $172,90-} (Sla.r; Ex. 7, qt 40). ';'?tin sutff suppaarls t€ah^ proposed EqateF adjusaslae.af.
(SWT Ex. 3" at 25).

71e cr,mp;,z3 objnr:¢s flo dx: propasswd adjL'sfn. n¢, u«u€rrg r,haai dw nnz: of reflaraa is saam&y ana poatzm of ffi+; cusE of
swrilcek rw€r3rfs are p:rsc€aa.sed f^n ^^f€cnre. &'r}rt to Purchasing .tscy'w-t#co'^ from rie€3co;u, Ohio #3e1€ awetr,rugsaes Ehe rcas»3niWenxs;7
of tlae r.ost. of sucti ae: weF:as and, "^ceat•ding to css£Fai.,aaaay wi9nm jDaes, it€u aow cost o3` kach serb•ice s€abssa€d be E€3e ieN6 of
arason:ihlzrtr:ss raiher ihan bmatcis^g d:x r.us: down Wo aEUS^'svidusf samparrsAES3,^ (C3BT Fx, 913, agt. 25), We agrna with the nesrss{s; ny
daa.t Fba Ea, =9. for dcEcy:uiuang the retasouralilcncss of Yhe pa.ym rw,seE rtade fo an adl'if€awd company shuv€d be fl#e En3u1 ooss of ca: Ye

scrvisc.To dcPve 8'wbcc and rsefcssa€ad to adjust acparaic eantpc-sneats of the ioW cus8 €g sfx re;tsaaa3a€alc" pmctica3, or ^€€auaazs^}^wety

Psassif;io. Morctfver, there fs no 3#ts,nv€ng that the 15,70 satu ai3'reeus3a for &EEcOrv €s unrvasszlinlAc, gisr 4n Ehv kacG Eb:rt dac.rr is no
d,:bf i. Beit4oM"s a Afsi9xI st:.xtiturn. Ii "sa:, aa''iera.31, ain average cevmY9 ar:tttraE nn eyaitv xwn.rded by va.rims £"omm3s.sacaav; to the 10
€argasY ^OC.`c. We wiEf a.",rstdin the ci3mpsuy's QNec~firsn 4kLi 3hi^; ac@^^^?faax aE.

£`t3ncemcd 0kca.s for Universal Service

ne sw'#' Ra<.pon dor:s nrs„ csssaaaln an ndjaasieesa:aE d'nr exp; r€.r:s assoc4aicd uith ca;ncnrrrcd cii€zcns for x.tnivemal Sa:rvfcc itrC£:+S).
Cnnsu.runas` ^cwrFxel ssia;•uizd on #hE^ b^,zis ['°mt ihaa sur.f.a py:nsarts dza rzn€ pg-ovida a d€suct assd p6ss9pry iea3r.?:9 4as mtepayers.

SiaFi' W^itr;c.'s Wviss ir€€€€raictf that payiaacaats to CCUS should not bc inrtrtr€cd in u^si-ye:ar opa:rra94aag experm" br-.:ansc FE Ehair
4iati'shrraiy tr, lubbying capcaFo {S;,iwiT En. 4, at 6). Carrapan}r str€mess kaanes indica?cd iftai :-iuriatz 3rac iess vcar. S26,€49.20 reBatxt# in

CiaklS was Bnc9anr3ed in to Ohio IM-,€€ fmm Ameritech ffr: tE.i. 103j. It i5 clear that diz.jryra^dkYivasa€ portion of kiZis
eupcnse o£^20'flii (`r. #if 307-1E;Bj should be c.xciucEcd from :3p+fira3i,ag r:xgss;e;scF; €itr ratcma::ing raarposcs, a,n{ we r,rs i:ed,

PgRR:aif!{He3?3 E%nX':9se;

Scrsra& issues €Favc €acun saist'd aaailt r^;zr,:c€ t^a the pavpcr a€€"nmr: For deprrc€ann exps;risr:.T€ac. fr:;t of these - w€az:ihar tite
sssaw^ +xhufc-l€re depreciation B%or^m3 mics ;S.3i., at 15^ S.R., Sched. 32) or afspt€r.arat's ^CC-prescribod mer:uinirag €ifc ;aics {09'€`

.fE'-ame S{.aii^ery
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E. 2A, Sckz#. 12) Aeae^#,# bc user9 2o sai4tr3a:e F#?c: a39cz4"Wtce -- has been di^aassed by the ^omersis,€::n in r,^^^ider^tA dernu iss
ids ntdm ia eAch n3 ittc. ci4;rtpraray `s E;€si ¢br° e ta ¢e cass ^^c:r^€du Cscse Nea. 93-30G k'-'3IR I#a:ss€ufs r
3 , 94841, at 33;3; Mio - ---tr--------- CF^n tsa i asr, No. j U] 811-1433TII-y ^^ tl)rcem€ee 22, €MJ, ni22 ?p: r^^ ts^c He€€
^e epFon^_^c^^nasev, E<';vc No. 9€-436-TP-MR [April 2t, €982], ai 26:5i3. L €3v^3 sai #:ulsy 9'stigseistg IEs re.a;ter rs fbus°dZ 8}tF;e,
ah pan#e, ag=4 10 sdpnlste the dereecit:Giuts acs.raaa€ r•aie tcmirEaany of E'#h,sn #3ad wiwess W€:i2e (OBT Ex. ?; E.3BTEx. 7A; OBT
F:X. 7B) aa^d ?sc irccu ,sorat^ iasto the rrco€rE isa :9sis e:^F the suisss^ni ^ZSSrtia^ass asf i? e ressard in Ohi e;3 €^] ^^sssR ^er^ss^IsM
case No.. ^ ^-3#bt5•`a€' r^- ^aspm C3`€. #'J. 39i, Frsr ih€tsr rcaim€s set kir4€.a in s'.s PRIvds3us disi'-Zsio;as of this !'ubje::i, dan Cr,•anrtis;iou
aigain ai.̂ tds Yha: ;-he w€:o3e.€efe dekr€c€.iatersn ascrsstd rates secuwsteaided by dtr smff s#tsssrM be apps€aviA igell
k: ren t " s _ ` i. Zf [ 198A]}.

rks a gwi o€' its €Efive4Fig;ydm? #n ffiar. case. lRat st.sfR r.o:n#S.:rs::# upp€icaae's book r^g reclea¢iestt r^rvr with iile resuii,t €e#' its ihc;ore^icsd
a servr suEdy €m fj i:nns; aded that e#Ze cossav8rts 's dc_preci3€:ors se.qdrve Wa.4 snrFesac^ ^a€ by nppr^xir aeeEy ^#^2.i4H3,i5E^^ on ^i
jud rAk9llsta,^# 'Eiasas (&K, ad 96; SIR.. SrAied. ^B).The s2^ rs z tsEFanzp^c#^ ¢#Fm#:kis rrservs; ds:ficknscy be amucliz,Nd osver ^sa ^^€ss-ye^r
Inri{st^ ^"M] and that the sesudtirsg aanaad a:rfouaE of 520r341,d22. tsi- me€udrd irt dw depreciation e¢pense aiinwance iu 6ms
case LU.J. Applicant cbyected to ni=e starl's pmmed Mosii*.ad,zbn On scen #;txziznc9s. Fi:sfl, applictea: scntands t.€a<s; dar ee.^er•z di#'E'emn€.e
cnida-€3 s€ainId be amoriized es Y#sr ci¢#`etgMcr: which #arzt ads^'fi frrssa the Corrunassiozz`s eaN; c#' wl^D€a•9if€ u€:^3,ud mtes mi#zer thaee
d3r FCC-prescrit'ud. MsaxasazaIk-i€k rates {OB'E' Es. 6, at 4.13, As inciicnied above, the COralssaissirstt cu21o,^nttz;s to Wieve that rle use
of wkaole-tife zaius as appsrropr^ st^, As staff WiEraess Hess.^i ptxYrsis rsut, Msep3a^Fce of appl3can9's pmpos:^l ur annrsaliz.e L^e diffenm;.e
rle.u#iatig Erom ihe aae of wholt-E.i sat4.^ wmstd be E.s.roemmssstrt to adopting sha, remzua`taU-8.afe rjcpres:izi€en coedtodo@ogy (;iWf

se,:^,7nd. a;pp3icsei sump€a€ns ¢toaa the e#g€a`-year ps€od ^e s^t^i^asai e^ by the 3t:ijr £"ss€ nmorsas.€ng t&ae Mservr difisicncy
is teet long #or cc:reFiaa s{.r..;nm; (OBT Ea. V, W.'-9). 53cwevcr Ms. 14ers:al teseifird 'dts+2 the eight-year peziod was 4eieraalined
with tef'ervrccc. ;ss the deficiency res a wbssle tather d"snre on uu rsTuoua^¢-by-zr^xaa^ni basis {s;afk' par. '7, at 37-39}. Shs: rx€Shaineci that
if B shesrier period were deemed ctpprisptiaie ^4 6] for cas°.ain 3s c 3es^9s, 9lk krra:od ifor o3ite.r accotnts 'wou€ci hav<. to br incree,x'ed
acaxd'anply Applî cazzi's nbjrr,i:oss ahslss€d be ossermded.

^cx;vsua^eaa' ;wouusel Wso nb^a;ciz;ci an ihe s4awt propos,a] to r.,or,siize e#Ev edeBiMud depreciadon a1urcisrscy s,rvtr sc,r,; eighl,•}eer
perarszl ;OCC Ex. 2, zc4 4346f. Lnier+;enor asegue, 3#zr,z ai;r aa^tLrtscss€aars Of €cse Mser*;a dut3Y:R:aay revmserris a zecztve€y of p>x4i #osses
ai„ a¢ 44}. ¢#i,^i lhe ;srsagss€rzvEiun h^ equivttdeat to remaininp-laie depreciation 0-d at 45), that the amssrtizadon of Mferred is;vas;mc.ni
= cred€¢:;shoae€t# €aaun aa im#SUct on the &.,^,is€on as to whether :* penaai r+mona;t3iiiss¢ orsti ar.setvc deficiency {WI, a€€;! th:ri
the re^omnsended astac?rEization period 3s 3o0 s€acSE (OCC t3r,, nt 22-25).'ne 4'i*erirtsissiin finds no m^rit §n thesu: clts;ss]s. F"zrs2, the
at€sst za adt^es ayfss mserve deficiency isa caean.r, ssfachiwr€rsg the co:.e es.llssca€i€su aud wspAW msuv€ay goa#s o€dspociuii*p-
('siaff i;:z. 7, na 34) md €s cle:.€€} pe.€ssuz;rd under Oh:+ lew
LL M, and 'Q J, Y Second, as d_iss:ussed in I"W] dewl
I"y the Cuae3mzs^'iau in iis {wr.aai dacisiun irt itsrte:s kt9 Be@l 7c oe€o€3^3t_ _ r Cs^mrtCase No, M-1:172-I'p-r4.LR (October 23 1985). 38
25-27, and as explaittrd by st;s€s` Mw6^ss Hen:ee in this casc (Sw-f Ex. 7, at 34-36), i#xs e^^a}2iz^9issas zf ;he rrsezve t€e€iceefie;y
identified thrssiqh the si:zff', 4hecratksai reseive xTass#y is ncl s°lsslvakrii i* the approval sa.t se.iuaimng- Ule aecmai cwez. "E'htes#, ;as
-Ms. Neuse€ € syirs?s os;, r9:4,amd st^^^s^aizz us'x cMditis Me €ueFrnized ^vi^€ diu avemg:^ €ete of ?#sr. sssss_,>_izted pEertt (SimtY Ea;. 7, at
36-37). Oaice t#;e: aver•age service life b4 dt Ec:rFada^^d, :ae fmp;m on the :ur.aoWc; 8ivf la4' s€r.serrs::€ iu mditx is 9#3s: :rne tsu
Mas4er 3ar#SSS¢ anz:€'nucE €s Used to c'Iless#ats; 5i3c ai3aw:r.ce Ar daptt:aiaiitsn er.pev^sc ', #.'Mtkl.€y, co+srssc:P`s Ltilcu#a9ion
Wh3c'y #7azq)oro to show tha€'tj;c e€.•,^i;i-ycer amcsrtizutaru pasiosi as too s@zs,asl {OCE: IIs., at 22-25^, was auE wuppcsm'd by any u3isness
ie: sd€is prsu•rcding. Mtboag€; app#iczi-a. %m €deaadttzed wh, s a#apear.s ,a be a dL#'eci €n this z€^aihu^^#ssg f(OBaRs#Siy or, at
:?p-30), ronr of the parties have #atcd m uppon3m#wy i°3 ee5i M€'oa;ss;zetess' ccsuztsel uisi^'ss rvaih re:per.i is: this cai"4sd.oQ, E."ns3ff
the'ss circnsmstur,ces, #r wc*f:u I°~8€'s] #se 3rnp rpc €f€€ the 4".acrirsa€5ss`on w consider CausmYK:n,' 0suns6's analysis. 03%umers"
Cnssn^ud'^ objceiscta er, the siaFl"s mcommundesi 6gPs9-yca.t mrrsar3.irsc4ioi a#' iha: &Psesissdoa3 rssscrs-+c i#zfic3+w5c3s is osc-naEcs#.

0e .Essauazy 11y 1985, O€aic MR fifed aax appl3catyon wa:h i€fs"q Csemmxssiz~n sctrking approval es#'s ehsnge dn 9YS Pez*i€n¢ks#; practice
with tes#;n.r:¢ i.t the amortilaYior ox d,e c.alanpany's ern3sedd°.d :rtxesta^:^H1t €n ts;N:s1e w•'sm. °Throagh iw app€.icadr n, wmsh ,vos
doc€S=d as 0Le Pdu. gS-W-TP-,A.s,.;.^Y, dw company €aeoposwJ tra res#ucs.• k€;c- ¢e:t-yebr WnurEe.xatarsn pezicA cafigiss;s##y e^is#s€a^hed by
"€.ssrs^az^iss"sne^ order ars ^se e"^^. #f€-?3'2i^-`E`^°-^3^s:d ^,ira€y' :^3, €^:i#^ io a pa,^:ae# ss€'sr,^^s•^ ^i# orze°3sait ye^es. t^'g.^zn^¢€, ^e ^^p3t^#x.^
s^^33 sista^ea3 in ins€dc wam wr.ss€d No csssnpkw@y cizarged off is cxa.ar.n5c by My 31, 19ga €aiher Ehaec by Dtis€Mbcs 31, 1992, as
#Sta.5.:rsdy contem#a33,4:.d- OEiia ##L.€I fi ,,j a similar application with the FCC on the szmc ^Ia9!^. On #=e#zruaxy 4, 7985, ENa F;Xapprrsu®cf
i€t.e change pmp-shed by the coext#srsay, subjaex to t.l?e vzr,tpsny obtaining a.ppzoh•e.:. `rom t.€a.is Csammis5iors eOBT £e. 60, xi :±€}.
i"¢y eni<,{ of March 1:4, 1995, the i.:oazu:3ysioFa €.^anss,;€iduic:d Ca2ie ess^. 95u98-TP-F,.AM with t#ee €nswn€ rzte cuse^. P891 A+ u r:su€e
of its iesvesirgaQS€sa, the staff haa.o zeccrzumcad^,̂ d ?#tsti the r€^4uast u) cEW.ege iht; ear^ssriivatiura K€:-t;od k; deasi.^, rS.R,, aq 163.
^4ppti€nnE c^^j..rs^ iu the ^i^t€£ s€ehe ¢^ssas sss^^iasaa^.

3 uz3dic:€ FCC md PUCO au€.Punt:ttg etu#es, itsside vvissssg F12-1 rr:4q erpeaased

p PAW^^i
e^tsrsa^a^nccst.etrs^rsnnans^53acr s i=tira RZercori ua y s`F4e:r K#CO CHse NQ, g€ 82^ 3F° d^'^ {^^8y 3€, ns: srders ianp€eeascni^n^

ezpeasing of sdudiaas cussaaects`uns provsdcd that t:'w CM#M'Wsd cssp'sia#azcd duvesErneaai aA inside Mm shsrWd be nrtF:ari,xed ave.€ a
icn-ycat Pr::riod.

Jc;atrx,nt ]'^ss€ trg
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Based apon a revinw ra"?tfe applic.;sficszt aazd 5uppcsEciasg rszssrsnor4t3zittnro iss f;aa,;e i'd*. 95-38-TP-Ai^v^ :4iad the lesLimutLy of obii:
BsWs wimess Kdua (OBT Ez. 6f#, at 20-21 .), the €:rsraarais:srrta tnass9 concFz:de that the crazsxpany fsLs fl'ai;ed to det^c^srr^te #isat tlbc:
rsrf2posed rea#uceion in the ast u:•iazai:na: periad. amvastsst^ whsch asfluid increase #e"t-year ^i€^t: c:'sratiou ex,peme by sa5me $25
tssiflioza (ORT ca. 2A, a:favd• C-17), 3:^ ^pprcapz%ate. Nssr.€s of sAze, ^tsst%fisa:iuu< aryfftmd by ^t3z: corrafsarsy sLaaad t;p uudrs soeutln>a.
k`°imt. [,90; upptEcant u3.€Lgs:s s;eaut s#s^rt€a^in^ zIaC at^esr3^ sa3ue period i4 t:osss4stesst rizrith the goal of fsir,cirzg l#se co:stn" cai" s8atiests
e,srxe, 3iosas rn tlte cost czau auw^ casatse:=ee, a^^tibc;r fissaa au €i}e body of prvasenu ztttd %4zttar,: r•^atcp3yur: (OBT Dr., aK 77). A^.^dxaugh it
is trtae ?Eaw tlte fsasr-̂ x.es;c d the Ghauge: #rs accrsassr,lt2g ueameet for siz.t4rn c«rse;€Firsns was to put ibe xtss3s z~••tt tkhe :.aa3ff€saers vrbzro
wause thea.t, this fsiaitri;r ha^ tioting to do w€ds tbe xrnortiugg.iozr of the sr°:s?i€ag aaat;ex#z{ed inside w;ru i?sveyt^e r;. All z:tuitore9grs arr
payyrsg fsst this amor3az;tkn urevu, attd rs3j i.tzy^tnsggera Wi?( cnntinate En pay fei' g¢ aua rrtttTiur what aunoedzatiaazi pcdi?d is used. NeRt,
app3icta.rst cor€trtds #tlat lbe shortened :ax;o;s7::,a6nz; PeriM as apt;ropr€ate ^.^es.rzuse it i^• satts3stent wiF^a the mvrragk, sffrtice €i€v qsf t;ta:
fSrqwFty :tl q;testum ',.tAHT Ea. 6, at 44), This is also a bs^Vs a,rgssrtsnutF Au sL £e ssitetess HenFet po6=s nut. theee has besm cao
new iBfe study for the ie;sarir: wire, accnysrs4 subsqteuat Kzt ?sse a^er.i ef dac FCC sw^d shfs7 C:nuntxissis;n esfaEli^,hugg dit" 34rs-yv;sr
;amorcamUon period (Sw43 Ea. 7, zst 39). 'fz`tu.s, boEh regrrs .es:s ?'mess+ ihc avortage ssnica tEfc tvkztrs dacy stppxc.zve,,d the ;ee-yean fss;rsiad.,
FSsraiily, a;@sa 'ica.rcE 3ssjlafisis tf:at &Su ["91] f2a that ct s;^L:r.urr; are 3azsx pereeEetted to iu:s?rs3E ^triarst.a4y-su^a^s^aed inside sa;raaa# as

mlevent te this qur:slFGta C`ar, L ti:i; £}F3T E. 6B; at 21). Again, this hn:, nokbaug wha¢f-vczr ta do >rith the re^s ?nn^s7 nrtes f.zi d€c
atss-year ataes:frai^stiitn. Cttsusrieers who cheasa to ;mst:su Pravzareiy.srtppE.aed e`assicie rwnring tsre ors ao d.aftem.r,?. fesu?.aaag 9hss„s vszty other
suhscribua•s Wlze carae oe the !=ysteru suQSf iesc:ed to t3so order psorid•azzg for EhS; ragsurssirrg ss€ smz.ioar couneceaz:ne, 11e Corrsi:assioa
aar¢33ss1y k:ziIN that dEaM wonid ba tva:va z;t;s;attners at the Orue it ^e8esa^ired 9fss tcst,.,reaz pe.rfe3 to ba a^prss^sE^ate, ^^z^ Cs?nggmissiDit
f3nds aiizaa app3imi: has fr,iled to attseaiaa ii.s iss,swen u€' prms#` WiEh n-spe..t to this s.izaus:€ssn, and 3#at ahe application €'t ca^e Nu.
85-s#S=Ia -AA;.̂+& skeukd, #herefttra;, i^r. denied. The co;qas.sv's t^^yac tirs^ 4^t du sut€k"s failuze tar aur.e;r4 the rrftttod ,M ?e3iislioa
adjuse^tcnt to deprecin?icsu espen,sr is uverr.sied.

Fadarld lrtcousa

NcsMO3x.,;,:ion uf I-IT

LI .iait:WB¢s'ng feziz.rey a.ns.nMe °.ases. the staff Wuded a ssrlun^.*e:s nG ?ax resc<asCi.#i::ag E?es?ss. '?'lar: ff'szz.^ ste:us f'n?• Witis.h the iaat3f:aaj,r
requested norettat:xztleo?s svcre AFiIDC itro¢aacst, capi¢alirrA te_befA ;s.a,d panLsiuusG c3pha3.imd ^ICA, 5•acatEon pay, [`"92] tuid tieu da.e
prapcr?y tarre& For the five items wi?.iz.it ?tan appia4.asa; ruyuested to r oagss e:a^c ?Fze snift' frseisadr.x; a correagone€¢?s^ ofl'set vips u
dcfcrra'zl ;ter.s. '€'llis rusording of r3cFemd taxes a+vociated with tue toooic-er,a daities?; diff4xmees Pr¢sviuas aPersfsxr Matrhirtg bC?Wsen
Ehe m argnitioss of bsek experbse And the m€atr:d income mz e#'fec; cs# that r.x fsarssr. (Ts°, U, F f 3: €iCC E:e. Z ut 55-59).

The cr.n;fs aee,v ssa,€v xuquasted z^urru s^a2 s?enat fe56 five iterr•es aFtd, consalueatly, ii`ar sta3 ott?v ma:cl;ecd t c: t:sx rffects of those five
krnw avEdh iifeir ri-@atcd iswkr eepCtts4_. €.emcsmert' Couased r.+b3ei:ts attd argoare, ^Gua all rr:ale€sai #,3xvtitrsitag, t^^rre;nu ^(genesa€iy
ratzg.zlized as recouMiii?sg ataarts in exz;sss af ^^^^,^tsE3} s^ ^t?#r^ be ssesrmalimx3 anct a suzresporsstirag r.avdit to dt'Rered income
tax expense should i'u ^:skulntr.af {^CC Br, rit 29}. d,ens3arssers' cattzs.+gti usseris ffiaE tWs treaterss:rs9 would resuiE iD a rnatchFng t;f
iiO& uxpertse and the assc,<.:t;tted r.ax, z#e:^lu:6era. allu., iu kzaiai.isis;gs tu l€FC five i€etras ¢he staff itas za;cogni:ecd, B~on;t;rnets' Cczan.ssd
^ubtsit,s that defenTAI =m- a#ff'tuid ba reccgnaaet# fnr tttrri€ awazd p€a,ns, um-sier4ectiblr: rns:dizai, roedi.cn) axpt:ttse disa11z.zwasnce,
egcn-deduv;ift9e: ursti-tra.s•; r:x^eigse Aud Asrspfo};css ["-93j i.sai=tsve P?a.,.°as. d::on3amers` f'rtuttsrl wieaaess Eifrou irsd"aeatas that the
net eff"t n€" redrsrdang adaf'erred inctsrne tax cra:3ik in refalaou to dtuso V" recono-;:iisa; items would be tz~• redeacz #idccrai income
tats;: esiaeosc by S753:0(Ot~f° Fx. 2p toi 55- 5a). ctussure_u-` €::rsuezsei u?'sngess iMffroe ac^Xowiedgad ¢faB ittii ^urss^rsi^stin^ ofaI1
EFfR t9tr6E:4g dtffer'?'^83eus is Ptl58 remnnble bLtt Cfi#rg&Scd hiS iEpB?fl7OrE that, in 4his i:asa 39i ieag, 311 t3f ihe: nn4teE'fal iwPB3J ^t:'l47sB „S

i.xCzss of S250,aw) shcsuid he: nti°maBo-"xed ('€'r, ISC, i H's, Aist rsisTiw^iy, Ccsasursss;N' couuse€ suggests that fFo rfcferm'd tasz €wrrs te
recognized for rstcrr,aWrag fsssqx:sLs unif-ss 09 £scrra^ rue r:°c.zsGetixcd.

'ffse' 4o¢atri?3y contends aiat fcss.sgaaation n#' 0 fiaeGZZs 'woutsi exz4ttire Oac avefsir.g of u:rsBW} €sa(anra% oa ear.h ittim mul weu3d
`"vreatc i-l, irrtpos:,i#ade wetrj isrep3ng situadast' ffr. H, 1:1}. 'f'hc: company ,zti:,o niates €?^,at nz^.rsa^a^tsztn of all iier€t^ xossnd rtla9s
?o iturtaaz which dead to e.a=e€ ian3r ether otss {Tr, '£i, 11:3-3 14) artd w#lich tFay nr may zsazt b; rx;a:aaraaeaj; (Tr, ^X, iS).

'T'¢sn: suff' has. rafl.^ciusi the timing d3€ai.mncr rs:s ^Igoss< itcw% 8br ss-hic:it Ytw 4nr,3}zrmy has requested z^ursn^lazats^aa but no Dther.s (Tr.
VR, ^7). C}bvioesdy; tbe issi;c itZ ts:t arjamssed 1r941 i.s wiaem ah>r iistc shuu?d be drawn for n-3rmali,.ettg iAezns. f;'nrssueate:rs'
Corsrsse:l suggests that rns;m i¢r,erss be rscsrevdsxed th= the rcrtzsgsasty and sta.El',;€E,nse ia seengil3xs:. However, Mr. £flTroaz aco.,•3edgs:^
tt€sst fu€I norarsaixaBisron of 0 ?:sx 4'trrsirfg dif€eeencas is e:;n? ,u}aptofaria.l-, (-fl"r, €1r 113, LX, dN)„ k'#zr. Owrutsissfvrt has rsev6r mud.zura'r.acf
a sur tinrehens"sv^ Aaatz.:r;serind 9ax a&octtbrsn, but ras.itz.r rzlwattz?ireed that iZartiai rsumialiaaitors naa an additinns f¢rrward basis
for s'sgaitic M? 9d=s is mcirc< appaopristE- (SucW-au:u: posaur er3s^^^^si ty.& Case NV ?fr-fi3-€'s?e-A€R, Opinion tuiai 0:cdsr, (July
22, 3977) al 9-92). Wu, continue 243 endorse this .aftfsr,.r;fLix.. Thc {°cmrssis. ii3tt ba#ievcs, Eha,t ti3c staff has sd:.qssrsea:iy aer.zrgnifA' #L-
cook-3ax tfrs:iu;; :fifferenc4n f€sr those atrajor ait:ttt w?x'sekt wttrsae., sue.b treaimr:ssK, a.suztzer^s' Courtsef's per,pca.sx8 .ar€fufld erea€e art
uzaaaer,e4s,sr butdz5n which ive dr3 ttcs i.aaaiacvg^ is waxmn?v:l givusz ##ze anaaiat_rats arsd uffor$ ieavolved. M*mraYyrF norfna€•szatiers of
cerr;tizz of ¢?se h-'arss Prrtposed tsy Mr. Cffmn svttsBd produa:c adec;rwa,a•v in cssh flow which eY e.oastrasy tsa the arim of ^crtttaii ^n^it re
arsd xottid mquim recognition of dac dcfcmd debit b^lriasee rs an arisfieiurt icz rato €sase, a¢asaas=asoi ["q5j g2etrrcint:d asntin.r
€3ts-a.f-^ law (cc.VI^sse^ Flec,t ss ai(nminaEitse Gnm,rsnE. Ccas:: No. 81-M8-U•AIR (.iae:esarf 5, M531, at 34-35).
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The u<i.lpla=3t esbjsras 2w the staft"'s catkulaEmrs of t€,r #'rttc r ni insomr ;ax 'snterea; deducuc;ax, ne ;s0t1' brEputed an F;t?ere rE
deduct:ein e<3thcr t9aa€a wn3^g the atctaat tint yaae inEerriss c:¢tncrnsz. T'hz staff be1€e3=4:s tttis Emp;twr# Ettrtisud maiaaa"sn< C^3mesiency
letwze€a ti:t reper.:¢irtg sricome, c apaw vrSactuaa ttn;i raiv° baso a vrel€ as mflE :tkEElg aet tE=u3 atc iufl I^E^E^nEats s^ c^d imer-peliGd 'antare,t
U1110cstioer (staff F_K_ 5, at 1), TXs ti:c tF ^^c^^rs^y 1^,b ir^fen araMistene€y st,&3pW4 tzy a€tb C^ra^^ss3€sri a,esEl has ben; approved #sy

of this ik&vdor ta be pn3p~f, t5€;P9,-W30, ub*tz€;n 1-s avarralez€.

Consistent with the farega°vng discussion, 9hc t~artatttission fittds the ttppUt<asrt°s jurisdictional opcraticag income for the twelve
months ended August 31, 1985, the test period in thi.s proceeding, to be as set forth on the foUosvinp sclaedaale;

Adjusted ®petatizeg Income
(000's t]zaaitEeEl)

($961

Operating Revenues
Local Service
1'oll Service
lWliscellaeaeous
Gross tlpemting Revenues
CJrtcolleeti3sies
Total Net Operating Revenues

Operating Expenses
Operation aaaad M aintenance
Depreciation rcnd Axnortixat€wtt
Federal Income Taxes
g3tber 7'axes
Total Operating Expenses

1'det Operating Income

PFtt1M5ED iE+t 1tEASE

S890,065
332,883
132,210

S1a355,156
(11,454)

$1,343,704

661,825
198,829
111,278
166,204

S1,138,13€S

$26}5,56fi

A comparison of jurisdictional test-year azpemtit3g revenue tt€w uncollectibles of 51,343,704,000 with mllowatble jurasdict°sottal
expenses of S 1,139,136,C301 indicates that under its present rates the applbcatat reafiud income avattbie for fix.ed charges in the
amount of 5205,569,000 based on adjrtsted test•yeu operatitstEs, Applying this doUar return to the jttrisdisticatsal rate base of
$1,956,929,W€1 results in a extte of retrrtsa under gSmsezEt riates of 1030W T'his mte of return is well below that rr.t oar€rtteraded as
aiassxrsablc by eaay of thc expert witnesses paeseaatipp tostiattosty on this subject and, accordingly, the Commission must coraclttde that
the company's present mtes am insulfee"seett to provide it amoaaable compensation for the telephone servecc at,mdercd customers
affected by the application. Rate eelicf is clearly mqttircd at this time,

Under the rataq proposed by tlae epplicaatt, additional gross ann;a,mi revenues of $140,788.000 would have been eealized based on
test year espmtioaxs as analyzed herein. On a pro furnsu'basis, which assumes aaecessary expessse adjustments calculated in a seeatttser
coatsisterit with the Commission's fand'natgs, this psoptased iBactmas would [*971 have yicldcd an iracrum in jurisdictional net
operating income of $71,811,000, n»staltirag in income availasle for fixed charFs of $277,379,002. Applying this dollar reflurn to
the,jterisdictioraaal rate basc resttlts in a rate of retaaaat of 14.17%. Although it is apparent that present mtcs am iteWaqtea€e, the irtcmmc
proposeu msttlts in a rate of aetum in excess of that recommended by the eApert witumses. Thus, fiastlxer avWysis is requtiaed to
establish a ren.aotasable mtreaiangs opportunity for t}sis company.

RATE OF RET°1911fif

Six witetesses presented cast oft eapiW analyses 9ar be considered as evidence by the Commission in determining a fair rate of
metarea for purposes of this case. Applicant's witncsses Wayland and Vander Welde sponsored overaU cost of eapitail recommendations
of 13.01% and 12.98%, respectively (OBT Es. I IA, at 16; OB'T Ex. 12A, at 8). atx+ll' witness Wissttaes found elao cost of capitael
to bc in the mnse of 11.80% to 12.36% (Staff Ex. 6, at 3), while Consumers' Counsel witness Melicher proposed a raaeagc of 11.46%
to 11.70% (OCf; ldat, 4, at 19,'Tr. X, Sl). 13O1)91EA witeacss Iatagsarea re:corrirgacnds 11.09% to 11.59% (iDiDL30F^A E7. 1, at 3).
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Ltsca£ Gos .°'ttmer€ts' esmrss Pa;Yhey a^ad ^^^^^ noz cr^eaa3^?^ uaa i^ nrai€ r.rrst rsff e a^a^ ,^at ^ai^ t ee€c t€ i^sYf^rt#xy ^xarzsr Ei3 i3r.
aES-PE-aEsdate s^€z i^^ ^r^x^€zy ^d ^^x. I. at #73, As is q£€eYr ttr+y ^;nsz: rra ^is ;^ia, ffie a^?a^siiaea rsi #lEt: sc^sY flaz be as=€^ac.d #!ae rqYii4y
scsrraplsagmt of tt& easpyusi stnic.Yirm is 6 D;e mlm& caw£ of €€?£ diz'#'£mm, in t€€g^ arcvWrsaaeuduauns of 4€z^ variaus Wi¢ries,ses,
l€D5ruyer, seYetal £Eff:cr maY€crs za:asg ^^ ^dd^s:Ftd be#m a.^c CorYSSrte9sieza rracb4s that issae.

cgz?7wl^

It imi be£it dFp coLEBE333.'e3mEt`^ C:HG$rz:9Yalry e7C77c8Yce in cases in S*veEf.G€'E ?bC aPpht:iAn4 3Sife.tYi/ fl5 M CPe38tiAg 3Yi€7^e5fid3Siy 5tfti^;,ii1 8 e.EfPgff
eorl,*mv ae;-wc3x'k to bm its 4,ast of sapfsat4 mll;dy»i:: on the pa^^Yat's co5srsrt€e€^^a€cd capi3a.€. sLmcterv ^Se^ ^.^. ?32ri^ ^c€ a€ePe^^s^sa:
^^'^^ Casa l^ca. 81-4.i^TP-AI"c. [^.€SnE'^i, lga'^J ^:^se Nn, "kP^ALk Mecetraber- 3,
I9801', sur3 ^^a PCase No. 79r676-EL-AIP, r?a€`sf?€ 16, €9:79]p. &<:lff u^?ne:Fs WassYtt{Yi: ftsom€¢sattds EhitE Us
eowse be followed ap,aaa3 h^:rv assad, acrordingey, ut.c£d ?hi^ .€tlYric; 30, 1985 Araers€e?rh cupstal seaiLc€urcm, ix#' 39.E % €rng-k.em debt ai3r€
60.9%- cemma€Y £a;¢ayiy to da4`c€€aP I-as gsa3pei£d rveEgh3.et€ em$ iDf sspiia€ 'Staf Er, 6, RE 3-5), Lsas:o ^*49J G6e'em,rj*;s8s`
witrtcs.i RnE€s£y r,?sdmmd drzs ine€3audr, â:?gy (1,6 Ear:. € pn? 2?), €.^ae6 flhe m?'nairaaaag aa#e rrrzz€Yim wbYnmw- take is?:ue W:$€k Mr.
14'3Xsaaaaa's a€rpnSaCh. App3Eeaat`* wafaaesse:, Wiry€:sYSrE ratdViuade?' %Vetds 3xa.iAM their €rs^xc€rqg srrSe of cspirad d£€£iod$?a{.tg.sn5 on

kbe acris:?J Ohio Bell e:acriiau strac¢ur^ (OBT Ex, I iA, rs? 6; OBT a. €;°A, e? 4-5 ), Wh:-lc Coaseme:s' C€runstJ wa€nezss melieher aaz€
DODBxEA cvrts€sss P..ttngs= €:ssam3aifa that ^ypc?Y£3eYie;d Otvrr Bell eag??Ee} s3.?rxs.€ttrss si?uidd ^ emgP9}'er# (?3CC r,a<, 4, a: 8n1 B;
DOVPFEFa Ea?. e, at 69• SR).

Ai the fapa?^ad, ?hm € rsmr€ss:utt noEes FkaY, as a g?rsc?zcLI znai€rr, it makes W& di&flenee wht:9her one ra.se,, ;he Ameizt.£eia rm€.a}€ar€
srraac.m ar lhe i3hzo k€eE? rr4€Sie,af.g strue:are in Y€£€£€na'saaattg shr, rar.i^s^d rc^t of Kapi'aal di-e PYiiTKzs£s ^If Us ctt;se, ara ?he dalrlr:qiixYy
¢?suos is£?he €ss'o ttrti f;smmfiaa€ly Ede€€.ic?€: sk €e3is 3iaa;r 4OLi'€' ff:x. 3.P.A, iat 7). Thcsamu can k, 3ail ;3F E@?a! iz^^ke: r.eEwmev €it€ai^r
of d.€tesg^ am€taai £a€ei€d stmctam am'd #be h3}?c?€h£€ica€ Etirgci capital WVe4a.cr° o:"4#3% dtbd and tstE% aqa€t?; gierpases# by Dr. €rlrhcher
(OCC Eu, 4, ;st Eflr OCC Bs.t at 3EE). At3eap3io?3 of €to hyNmhe€eia€ 50% 46t^6€€% zcgu€ty e3p:°.a3 ::irnr¢eare sss^^^s€ed by Ms.
@.mgFaaar woued, ^*i##EP^ of ecua-se< bava a siybsYarctv's? e:€'xct o?a the 0ma.€l result (@1OMTEA a. €, at 3). Rt7wt;vex, the Cemm€ssic^n
Wt.s €.omvft5a^sly rrjested ;^i€iai#a; €Srop,ds by Nt-. Leags$iasa en two Pnar Ohio Pr.ll t-^?e, pr^Weed:,^ •s9s sa;ad ff€aad;• Wdriitg iea the
>xa€n£±s's prr.sen€sY~m is, €€?3s c;rsa? which Waa,€F9 cure thu defecis prwviouglv id=t€fied (.^^'2.P9R_'K^se ^h0:na: ^^rs3^ rt} Cue No.
;'34€-436-TP-AK mm a^€ 36-37; ^ ^o lLe°jgFhf4¢st-^ce^rtt^sraras. Cs.s^ Nas. 83-^^t â '^-r° ^ ^-€`i€'u^^^ 3 1984^ aY 4'F^€8; ^'&^
VU€, 36-43). fhi3 -, the only €x:ad 6sss.?e hem ap€ta;x,.^s to #^ hui.zYEEy asadeimie an szaaEar^-

Mr. W,lssaazm5 defended his a3s£ as€" €hf: r"xmdteres eaxr^s al#ra^a^d e3patw scawEnare by axp€at€€3ng that ?hc m<; rs€" the .viisa€.idat£i€
r:apiisd mc?= is cve€sas€r sft wi:€a his use of a mas€c£i measure in dr4a?vrdt^aa^ the aresl 3f equity {S.K., ae 21; S€aiT a- 6. a3 3-4'}.
'lte comzYta£ Mi~rk of 0hiU B01 Te€epht?£a Compmy as h^aaa^;-sacraacd by its paeen?..'khc equity ita-'s.sYer canaeaE iaase,59 dirrc€€y

ifEc$wd Beii, n"3966 A3tllS; iffVesY 9 n E.€i8 nd8mid$e the a`.Yd$i3S whose stock is pLblit+€y t7'a4e€d, MY. WSss35aEE CS333lxindz ?hm equity SBAVc5:ifr

r^te?^a ^t€u^eer€sz e?s fsar Ohio FIeR€ can, E€?£m9'oxk, *€:fy €smNAy be es:aHis€se-d by t1r:mar.ja.ag lesucsm?° rt-€iym ara€iiErF^t^ttis for
Aazted?ecet, rsnd ^hat ffia cost of tt€tsiEy ttt:as d.r¢vraaaimri sheudd be croecEinaatr.d Wa?h 4€ar, eapila9 sdr3smare it re;'E£;.as (;Staff &. 6, et
3). According tr,t Mr. W'assrrian, €e5e h3v£stFar in CD€de ReE rtswat ecc£2.. €t:£ bminm artd #`lnacaciael gis^h ssssesjatr:d +rriY9a ?l:e ant€ae
Af-irat€ei:t3 systarre snd meest W esaea;pe,?YSadzri on that basis (fd. at 43, This is Ybg same raf€ienwe aeaap€£i€ by thr cmrxa.issiors i€Y
yasr-d€m?i€aus O€r à^^ Bell eatr, c:ss4siflt sxdupt.Lng €paeA'b'&T rr€zsaiad;z4ed c^spiaaal 5tmctizm iba' pusgsos£s Gf dxt^mzming t€at r-we of m4Yerrl
to be pue#uiriurB (Sae0hir ^be3€ ^el^hn.^.e_^o^i^arfv, £:aw. Pdra, 81-436-TP-AIR, :;uEsg:QB?ic?_^e€€ ie ^^€ honor ^ ernaacas ^ a:£ No,
79-€€84^-ni',Ae#2 ^t^s;3,

App;e:,w'>i wi'tneassea Way€ard artd '4rardrr `ffo-;:ade op€aase the me cat' dar. AmeraEssEr capiEa& :s9ruetY at:, ihat ahe ras.; Qi'
Ohio €3cWs capila# s^£€um Wit9 kr_rp Ohio BM3€ r;R€e^ eon€s€ra?s wYi€s Yhc cos? rsf €rra'svidiaz. Ohio €i:kpho??c srtv#cc- t0ri't' t€A, a€
'?; OBT Ex. 92,, aY 5). Ali€€t.a?agh i.:,ansumess' Counsel wy?ness Mc3ichar r4carr<s2tee€t^-c 9he za,e r.;'w}aa€ €ac aeg;?rds u;33J Qp€imaa3
cnpiw smctva°£, °€u^ fft;rs:r,d dat it ns ?^gsa^^es's3^ tca ^ee the mgu€bicd subaadiarN`s ra.Ea3iai surea:tw€; in dm-.;e;ti3s?i€ag t€sr a.avrray-
rnte Q#' a'emrau (OCC Ex. 4, ve 4)_ Ai€ €hree ai dar,;e wamcssr:s P:^an? aUe d'ia€ as Aiet£a•rtvs€a 3=.vea si^es, eer^,e.aas of i€:e saa€ZSEd'aaa.aiers
naay r a€z:a' aaaKat ayr^rr:^ ai^?ea^ businesses w3€€Y Edg hats Opcr^t^W ri;^€cs t€?a£ thQsfi iaeed by aB regulated su€Ssadirark3. 'Mey }se3icsa flbad
the use 4?, a7 o€aec e•fei: Gapf€iie s9tiârYiYYc will EPfstl2Fr= ?,l:n O€6Et'3 Bell CtA'SBd2fFAm will O33ly €%t, i€3Sqcd BdFSS â t:iYs+.3 iE5s3s8iEfC£e with

OWsa €3eR ^fferati^n^< (OBT Ez. €€A, acs 7; OH`€' €:x. f?A, uE 5; OC£_' e.r..o 4, at 9).

'.€'3rv comm3=srar kmsin€v Ligrces e#aat Ohio Beli r^wvaycm shmid not #sa sa`.jmP£d flfs aai€r.s bed aea Amerxire€z r.irsts af
th?b=c eosts mfte;i:€ an u¢fler;Prvsomaaiae 3avai o3 6sik, bc£a¢asz; t%r €ae DPr^^€¢ia;ns srf r£s?A`sn unaa,:gu?afled fimeriteeh sua:s3tEiasirs. Indeed,
Mr: Wissrs:ars swee# that t€ss iise^ c{' ehe coaaso€ada€€sr.d casPa€aE sYmcim would mk €h: sp^Srcapri:ue if t€ai^ aiskS of e?.ves€mt;n€ €s? £".Ph9O

--- -----------

° "€'te camrtissir_.a re-•jac.ed €be identical ecspntd ^trnri;4itre peupo:sad by Dr. Mr:3ie#rer i: ^his Nraise ia sts ^rctrs;. r€rx:e'aim in
f^inaisitzat€ Baff3 Tgirx^^ne i;enlRa€r& q.ius$: No, 84-i272-TP-AtR (DctoicK 29, €435), it? 29, Given that str.^.^:siutt. t€m far:t that the
diff€ca> aa..4 ;aur^rE his ceccaa7mt:ndc;d tEypr;theYicsF strudaee an.d €€-s: actual xapi3e.€ >=tructar:a i& not ssgrshe:aa3t (i3cc E3r., at H), and
the q3sr.sYie,ns raisod in k.dus m:t;orfl 0 to wht!i€acr this Ee^tttn€nens^^i€^+aa atw€is,ffly ref€acCs aca Y?p8#raa,E aap2iA1 s€rus9ar, t'F'e'. X, a€
67-73j, ahe Caraflsa3E.saket s£rs aaai paposa, to €a£ sea-vcd by a 3reond dqsrmsion 8C Dr. R+.€afichae's €aMPesW.

Jeanm Kingery

Appendix 000055



P;}g-v 23 of 33
1985 Ohio ^^JC LEMIS 7, *10...^

Be3€ wLM apprecsah1{ iiiffemast ?iasan ki:c ra^ik.s €4f dns astatcaaK :n r4ma:gi¢c:ctt (SFatff Ex.. fr, at 4). a€stwever, s;chough Mx, w;ayRasd aud
Dt-. Me€k€?er pmdiui ?€4nl thv, ^^a^zorteW^ aad Ohio Da€t ^aPit.,1 s?rur.turrs will divergo as the €ineq of €sv,ines-N of a.hr u=gu€a€ad
,f?maretech m'§44r€ba6ts dc.vx:lop (OfiT; E¢, %€A, at'Yz €"3CC Ex. =€, xt 9), rtrs#.€sang has hap9emd in date watich voslr€ rerder ¢ga u e
of the sunses€.iz€tued r.a€.sau s#ruyflurc rxrurasonaMe ieas rnt*ma:sdx4g €.turpse^. The rmoed shows that, at €amsgm€, kl;Y five BO#
op°..ratEng eQmkasf;es €4v€d by .f5r^;ed¢aeh repmstnt €00% af its ior,g•eemn dgbt, 44.6% of sta ooattsur?3t eqnigv. and uver "-0i'" of
its msse?.^s ("€"r. X. €33, £3EE3' Ex. € €H). M,^.'+htavh^ass ^r€trist c€^r€^nt# ffiaee nrves.ars r:r,.er4?kv K=eavNAmerstacdz`s cuta-en3 tas^.r TsW^o
wz ref;er:ie::g p-;imari€v the 4i2;fc ^associetca# +^A€h #,°,a . oNr3ting telephosee comgaauas'° (fyRT Ey, 11, :4€ 17) and that "ehs: ais€r
charac?cnstks- 11'104] o: Ain. ari?ec€4 as Pee;xaved by itevcs?ur^ (n^npresetzt) a^ood p?^xv ft?r dw a;sk a.set€ remm P;ofsie of Ohio
Re8€" ('gr. V, 15). S'raaee€z€ these cksY ttes3ctaeei.r change, ^carrtrnzsia*n eaae cemz:aty fwrati€a?:: m apg;mp6a9e Mrw4.sct (,'^kgu!i^d

e As€ sssag r- rrr4Rm.i case.N:3. g1-fr'}'1-'€"f'-AI.^ [.€eas3e 6. E98 :.`.3 at 25-26; ree?t2 Glenaral "&'ele Ytoeae ugjp-aza^ Case €tis4. F I^8 3^-x"'^'•-e^gR
^,^p^I 26, €9€€?) at 33); ^ut, at €.>az:ssns ;^.er^ €s no basas f^r drpesteng from ¢3^FC €Sa^a^:d€:.ti of ^^sutg Ohio pasVat company's
cots,olZda:ed ca^^^l ;e^acxau^, Thus: ft Cosratne.5szaa finds ?hM the,4.mtsc:r,€a ti^r^s^12^t^t€ dapita.€ stmctrui, of 39.4 ar'r 3csag•#emi debt
m3d 00^r̀o common Ci€ssssy shuUEd be mes€ far puzg^+ses of sFs;?f"rxat.ining ti1ls; r4vera€€ rate of ntttr?t, tr: £v autitorind in this :-a,se,

C4?st LE )^^ Y:

,Corasistant with his ^,:c. of a€Se .3.rne^-:4cb caaps'w scmc:wfe, s1:4h' Qa=€taa,^ss %;±s;rtna oased the 3unC 30, €9fi5 Arsssr'stech C©ases#id xwd
embedded wosd o£ Ea:s3zi-tstu: r€sbi of 835% in Mu€.eu€atiai€: #.€tn svVz}^zted cost of ctRpital (5taff La. e}, at S;, ncKn X€3asesses
advcscadug ?#:e U5cc sse an O3^s.e Bell capika€ cx.sc¢tsrs:, vr€:ether -asts;:sl or hypothetical, uu^ph^yad OEFa0 Bc:?'E ambeadad. ccss! 0€"
zaug-tentb deb3 of 8.67% in thek r:?a€ysas (OBT J^,IWfl a, € € A, at 8; C9BT EA. 12A. at 5: OCC Ex. 4, c?k €.€., DMi^'EA &x. 1,
'a ? 9). `fl;e £;ramrna^sion's de3^s aiuut:^^r that €hc use of d.#F.a eosr.so€:d4s3ed capim 5fracraav is Ft£rMp6at& d,',̂ ata.tas daae t€?.r. cu;ssalis€sitet€
cr,wa o€'s,ss€s€ be uset€ at wa€fl-'#hs: £°s5rrstta^ssevn fi4st€s na ?aeerit in applicant's cuaz.F.pi;pkaai 8tFS43 tf:o use of the €owOr Ainretiecch eost of
dcbt will precWe dte CD;nptl; €tr344a rose8izing its audzori^ed retuxta asu aqte€?yr t09a Fnp€v Dz:, st373.Al?f4rass€;€t t€:e ndditEMW
r#e€SC snrvicc reaair z^s^e^? assrac€at^r€ with dic outseaz:dzng ;s;Ohio fanEures tesust bx: aaEssfkd £?-orax :€}t nqs;&y rsstaar; as,aiiais€a
Yu Ohio Bn€€'s qu¢¢} 3nvtiia., s3trzer€ti^s€4, >:+ae rae.caat igeewe dw cnr4ttoi th^.? ?tst parznt exertt: over the ca€ei?ftl:zsti€4tt of gt.s scah:sidiavius
{^^ io ' e:cire "ast E}<'+Ff}. Cr.se No. 80 °€4 €- E€, AiR [ Fq^ bn r.try 11, 193 13, ie2 4- 25). Ohisx B e°a4 e:mtnrs3 k regmar€ed ii.c an

independent co?§xv in ?€iis :^entc?s? (S.R., at 'H€5. 3t is Amer€ter€4`s Aos€c thill is Pub€iclf irrtiad, tusy it is Ae^eril-ec€s's aanssr€%daaEea€
cor>s uf debt ¢3?4:t as dee: rz=evant tnt^asao.m irt z€ais:;r4uning ?hn et.^,s? Qf ca}s€w. Tita 3reauraeot r^t^ tgt4,^ns€^t iZy tmr, Wisarnan is
zdeu;€eal ?r) that apprt.+ved by the Casrest.ssssaen in €Src•^^v^siaa^ze a3WO Ba€€ rate aasc:a ('1€^'r1 4aec f 4 eo.^edi ^c3^^^rt4tf_r. ^csn4r^€z,
£ ^c f9o. 81 13b €9 r#€R [Agffl ?8 ^^in ^el3 ^^Feg^^^^ m^an^. C;asa No. :9.€ 384-`fR-AIR (De4:ambc:: 3, 1930]).
Aga€ti, it as clazlv the pa.ruut ?hn# us 0an€;r.e;., the grrticig€e ^usais4^ t€?e: santa.Thetesiare. ?€ac Cfasmnzs:;Fears finds the pc;.}iser embedded
cost IU4, dc3si for pe:rguses of 9M€ lmsi^, to be 9.55%.

c2alaf-c-Mm13n F-It#h+rl

^3ilii e t€aa c^ t aa£ ^^F, ^€^a^Ea .:^ reaZdilv ^ ea@c^xazed, t^i^ e^st to ^ f ss€^aa^t€ €^e eqoztv corapoaU^t st shr, I^a€Sif.s.€ ±'emctz m a:au
only €sr= a:sfiaesa¢az€. k=€a of the r'ata €?f rvauzzz wkue:^r.°.s in this esa.se rsfAmd such s.s¢ nstaazaate for ?h4: Cota3zniss€r,23' s ct^nsa ?^sat€s^aa,
At?Yae 4ppes anii of a.hr, 3pecrrum ere appliaarWa wiasgesscs W:zyIa44d., ag 15.80 % (OST F-1^. €1A, at 95), and vsndc.r Wead" te¢
(OBT Es., €3.A, r4^ dl, At the other end ei3 the scak ara Local 3,t44nrrrno^3x' witmss R39hey, who prs,Pimes a raKg- o," i3,3i'^'a to
€3.9 i% (€..f;cx. 1, SS €tzt€. ASR €, u4 3; 1i1 M. 15), coE•a5:intrr;4° Ceuttst:i ss^ttT:^-s;s .Matir:iirx Mr.riMInot449:4 amuga at 13.3 8% to i 3.7 d%
Q£?C:C F--,. 4, :2; €9; Tr. X, €s€ }, anei DODlMk watttcsw Langsam spnsr^r.s A mugu of 113.563% ?as 9 4.:a:N% {Dd)WF7:.A. Ex. 1, at
54). `^aaigsaf^; vsWiss?a4ar4's finding fl€itrt i€4t; eesst of equity 9o the cosrFpasfy 'as between €3.ff9S W 14,92 % atPsc;aass W rep=sMn?

:sfsrmilazteg f:.f a FrsW,#€e gn3,art:# tstgf Ex. 6, at 13}, buE much of ¢6sM da#seYt:ne €SStw"n his -,stiaseaEe s4a4€ thosa°. deve'€opcd ks

Messts. R-whey. Ma6Jte:r. mt€ Li:Igs;am tEcs tn his ac jusunan? iss the #s44s^;. ?ine srssE saf equity to arcQOani €"ioc fletation cc,sis, tnark-ct
prossunr-, and tu &€€ssW for d€sannang k€cxibetEiy, fiad. ##Gcse ss3.€au4 witmssrs PCrformi!rR rEmi.sr ?dj3s ?r,=^4 sFts, t€w recor.aazrnda:tozes
of t€3t'. fnua would ix: $rrmcar€c.:bly cr,rs4ist°at.

AMucgh ¢hf:rr, wr. 3 nnm' mr erf z•aiFtl agspto;tctfs:s irs dcktrrWnirg t€va cist of c:kEei#y^ a€€ six raw of rr,Eec.,ys€ uzt,u.r:,sos iu i€t€s cnsc
m8icd, aK 3e ;st ig P;tA, aa the d'ascol4t4ts:s€ s.a&h a ow sea„=,Ehodn3crgy, tlia technique drscdr3€onalav fa,vtamd by °.he £:rsrsEFaaissccsn tOBT Ex.
:€, a? 14: t,BT E:.:r. €3., ad 3€;, ^?n3n' ^ s. 6, ^s: 6.7; t3CC Fx. 4, at 12; €..G €, at €€3; DODTE^k E.z.. 1, at 32p, Under shc i3c:€'
fcsaaazues, &ie coxE tsf et{u.iay equals ?lic sawn of the iiiu6deuz€ yiali€ Znd Ehe axNa:wd za;te af g..^aWqh in ds is€e.nds (S.R., ii€ 27). ^n irvv.^Bats
in w€fsr,€a the somvsr4n s?r:GY: Qif dac company ^3?3sftr sKUd.y is €aubi?uE; ort;fesi, drz9a is available w€sscia s^'i€€ €.uM3t eqq3#r3• investor

Y;14tltEE 8'Ciitk4&1.8%'sL'.nQs'tif tSi`. S-5^t4^5€43^SL'd on a ba535. Hf4SYek'eL;'t3'hekY,tth4C is liCPt d1$7 4iisr, 3'S3ffi!8'Cnc6`,s of op6Bi9fsi}

mkv exist as to ur13a4 Tnpm,mu the Mo4d re4blc Mt^"gft eAdence of ?.r4u sask of aqcaetv to ffi:: Subjya r.rsmpus,y,

C3€?i.s Be(j 5wY?rts:sli Wa:ylanti, sta#'3 sstEr4dss '4rfissm:tse. n4rr€ Crsnn4sasscn' Coudse€ witness Me€€oher rc:ied ^a Ance;itrzh sux^k Pris:es
aud dsa ac3raa,€, an c=dcaalu?.usg t€tt: vi:;Ea3 ^n^}^te^ e es€ d3e E3^^ fcnzviA; ¢t3f1 #' €^. €€, at 15°€ d; £1CC &, 4, at I3-14p,
'€°hc.-sb vNi;rn;sssrs kgteet€ tflaak fs;z;eritaa;ls dafn pmv3cics a Masran,abEe and apPaopea;se Faas'rs for de^i;.:ar.:anietp anvcsior y€:dd requirn.menEs
with etasp-,ri to BIO# (£3£d"r Ex. ii, ufl 18; S-R.. M 2€; C3CC Ea. 4, ezt E4). €x-W EsovcrnesacVtst: ` a•atna:ss €£og:sy aalsutatad
dt,r, g3'F vidc€ va€ua bascd oa saoa:k nrece and d.ividard da?z frsaaa; Cfnt;innsti Be€€ 7'eleirhone Company ruzd Sa,ukhcm New England
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Te€..p€eone Ccnnpmay. two €sEda;r4rtduut cutFa{sutFfe4 fFO zrgasatfed sis s^ s•eaiEF^^ coaaFparab€e tQ Rmtsr€3ult Fsa IV ::3eei iO asdmui:wg
8#'m s;esst of a,sfssasr Eo Ameridee?: (a„O Ex, i, rd3 16). ' Rr. did not usc Arnt^n3^ch dnia beca¢sse he f'utE BfFr9¢ FtFi: shLSrF t ivCry of the a taegsakv
did not aRatru w^'ivae.ns arsfoznd aEiun L,^.f O€dp 3Aaii csnt€tcss VazsderWt:idr- Fsaed p-iee and eiiviskz-sr^s# daw frurn i€u-ex gmaps uE
E ct¢rFfa.rafes 3^109! k regauz€ad ric aa^rri:i r:a^s€u KLi Ohio f#el€ a'a)ST Ex. €2r at 4G-443. 'f'hese ittciudei; F€FU seven mginsFaP haldsng
e+ rrspre.iss frrmLd afw the 3rr:..a€;rtap 0' 3#Sm Bed. sysaem ;€ sv3 aa^n^ "s^earas^a€ > a Wrsup a€ dime sfF>•ss:pec:dent u gap€Seam
m;d a gmttfs of favc nu#araE gs:, c€ist-rFi;u4ion uoFr?patries 0_0,1 LIOi31FEA w€u-tz:ss L=%sssrrf baNed ho, gieid ealeu€u3joaa on a
r,ombinaflirrn of Ek d€tadeFad yiF:Ed €:tr Ameritech nBd aasa average yie`sd o3 the od,*ar s`tx p ss?-^^ f^^4^^e z^g"arr^e #ccaiciiitg r.ompauiis
(D33D,<Y£A Ez, 1, EE¢ 36-38)^

^^ ^d stF u^^idu uf 3#f^sr rece^artdutia¢ss> the f;nsraadss:rm is of dar, croirsiQaa :iyw: 3fFt use of AresutizecfF sdfxi•y. price and
divi&nd 6wrs is ap^mpduw' tn duiarsniu.iaag. 4fas: Viei,1 eumponetFF in E€aix catse. As expinimed aar€3ff iz; #f•us d'assassseon, :he equFV
i;tvas3or a::ttteoE sFac-rse darectly iat Ohio €Wf: irnE FFaasF anvkzst in {5med.ush, 3i;e en#aq tv€sr-me stock is pee€t^;n:-9y "raaied. In #lie. abseetfie:
s:'a Fs sfsscainl; that dsu risk and re3um ^^anr.s^3cras:ius es€'Yise Fwv are s:^Eacxaly dEf€Mmait. 3€ae f:at:aaE's sEocb prsci- rms.E d€vedt;;d
sfaza ra:pFU4r.aZE Eiae ?roKt markaE mamm eF ec.guil'y anw^ior }€u€d .4c€u€rernen3.s with rsq,mE tD the subaids.ary. kMough dae yie€d
F:xiFtiyses s6erad by Mr- Rothey, Dr, s,`aia:irs [' 1101 `wade, and mr, f angsam are tt9' gc^ea iI°mt' B."u:. comm€ssio>,. ccanc€aades aaai
F€Fe yiefd Crf?cu€a:€an xhich °aeNE aa:flfx:s investor re^uis^^ aa3. auith respect to Ohio Be.L Fa ame baNed on AnieF4ta^i€a alatEa, 'f'3aik
duus rsvt end the ma:der, £towevz:a; fc:, :he wz.nes2es recummesad..irxg t€sc; t€-so., fsb Aaaaeatiee.h data have ie<tid differeuz.a3r^lxx£s sQ ca _ru€aiu
F#M vield va.4ue,

xieie: is, of en:sns, dets°a-tnz:.ed by c?zs°idi;:g Fkae cntttrmrsrF 5Fmk dividend by the pmce, Applicant's vwi?sFn;3 WayEsnd anus.talia:ad ?he
cuereuk Ar.va:;€Fesh quarterly dividend (s1,6* 7s 4 W%.6(l) and ndjn.s3ed di:e reru€e by gror^:,i} asnan-nFes crf 6.55; md 7.0% 4c
prudeacs: the "ott¢n:.cEed" dividend eo;aauaa^^Eatcd by the 3:3C€;' forrs MA fD[iI ^ 131E32 €€ + g3) (Of#"€" Ex. €fA, ;,s.E € €). f€^ then dividerS
€Ftbs wnvccted dividend of $T03 Ers S1,05 #sy a priec vf $87.35. Y€ze avazt:'-a fssice of rkrEae€iflesii ca:xirES.c+a sha,rKs ovar apezyassJ
frOm ms'd3yLamh, #98..4 #si the end of.€zar3e, 1985 s .̀Ld,i T-. IV. 2e22.`,.T#s€:> ua€ctd€ts3s'.on vrsasiskzd Nli,Wagland`^ ¢^esrsssqsuudus€ yield
value5 of fS.(#Ssk to 9,03% 4OBT E:g„ :f A, a,* 11;.

SEaff W€3uess W€:jstr,an lf.x+€t^'d to ffie de'dared diu€d^nds fa:ttr. Fhc s:tast rwca:r.q four querszr^ to wRitre ak an actsal anztuai diu;.dvrd
+ $6.45^ t` t>'^3 „Etfd a.djns`cd this F:3g-a;re by his growih estxatau" of 6.0ns ;u fsrredncu 3iit

uzf=9^€3 d.ividnnd saf $6,84 {d:sEff RY, 6. a3 12 13}. €=m- ths drunrr=inacor. Mr 'Xisman Csed the ;sevrug: patca of Ameritech
esaFFvilatn sYovk for the period June. 19E€5 83'irougit August, l985 of $4€ 7ee^ a,3 €'?). 'rhas cu€c:uEaESCSta mu€Ew in ssa exre:-Sed yiead
of 7.46%.

Ih hi!; f-k€ed tes:E3sssunk^' ctna3ur€fsrs` Erannsae rezme:ss RMichar €am'pestisr that aaa "wecnge of two d;aideF3'l yield esxima3e^ be us<d Eo
cg3ab€EsiZ the ;iaid vrlue €s, E,h.'ss en.su, Hi:e f"rrai csifmx2e of 8. f^% was cferzv-8d by atdjustiuag the €3uA Aateri3s<..;dy ds::€sared di,3de; d
(S€.50 4, $1.50 + $1.50 + $1.50 = $6.00) by ius g3ow3#F es:inaaFe of 5.6% a,nd dividing by the a•rerzge Aam.ihr^.c€F ?arck priee fCr titr
3?r 3r^ r.Aa.rnf^s r.ndin;; Jane, €M of $7E1.78 (C.€CC :x. 4, at 17). I>a: lk€a€sche^e's si^a€rnd esiimse rs€'7.7E3% was based ors div:deEtd,
der.iared astr die last FIm-- cfuaArns ayf 1984 and the frs3 quaauo.cr *f €995 ($1 .50 -1- $1.50 + $€.adF + $€.65 = S5.15), adjusted for
2ns 5.6';E_ gr-tewlb r-me (;.i ^'#ze resu8dng ex^c9ed dividend of $i's,49 was divided €^!, EfF+ S8a,^t average ^.n;eziEeakt ste^c.k €Srir.u^ fer
E?ec first €^a.€[ of €935 €^}. Aracragaaag ffiesn ;ie3d v;t,&m5 psoducod aa eepretrd yizfd [®11123 saE MSIX ^f,

At €FSmaring> Dt. Mc€achar e:s}adr,Fed €SS's isn.tiysis to mkt inErs account da3a frorsa July Ss:sd riu9us3, 1985.1lsit^ cnrarnon sioe,ic fsrir,e in
itis Ea^ ei4e E3^tnL^ anaiysis ckunged froan M.79 to W.24 ;"€`r. X. 64-65), RM re&s4ms unn;s€;Ea.incd ir, tie;s rueoar€, €X usgsl U $5.€5
dividend in sonnecEioea ur€dA 3€Siw ta^visrd cOcu€aEeon, ° whic;t, when atljsas2ed by fsis 5,6% gtawt'sa rn3a:. produced a yic€s€ Vatne of
71.99% t6r^.^ Tlic: tefsei;:6^ of iaia syx MctnE3s ves ion inenFpo.^ttEc;r€ an averagie stock far€4m *f $98.27 ad, at 65). ks"eru, Rsu n,nadc, r.3s; csa::-u

3d i€se nuoecaaor. n€s calr,alatiesrx prodweec6 a;vaCfld af' T513% Dr. Meiiehcr'y, recntnrueedcd d€viede::r€ i•3vid ?sacenzea
7.71 % . €^€,.3s

The first €ssuH so fe eurz^3c3^rsd in vva?uiadiag yield r^^^:esssausFt€^F^.aas^ i+ 3i3e apprssirriaFe va@e3E^ for dZU ca;azsria dividsnd
(%IOk; in the annual I)CP recydc9. ArsneEa€a, ang ;ha aur£e.an dividend, e9se xrocWnn (n?fluwed by Drei: Way€:tne€ in this mic, may nnE
€sad 3c a re,o:cotr^^tlr esrimatc ts€" ^ise c:^^^e¢;,d c^iv€s^u^€s^ ^^3(3 r'^ f,^;iuvs^e ^:^#^^ rire r^u€tc Ga^.>'i^.r f€s^s ^sc:?ts:sd s^ec sn snn^itiv^ ^
.auy hserease in the d€wadesd du;^Bg ihe bas, Per€sssi (S.R., 3ES 22), Nir. u:^ of dhe a.n3uat dividends deeiaed during Ehe
att{_sa res;s:rai four cinnrio:rs u€ieniseates 3#msc s€5arr bmssks in the citiendatesE wos3 of ea€uzqy att 3tFe time 3#m s..Evidmd raie a€tanfflga:s, Whale,
prssvid.ing a mds<:ouFa3r€r estimate rs€' 3save.stor C'xP=WF2onsa w, 3o t€ta future d.isiila:ztai sErcarrs when multiplied by 3fZe gat-sw9#F fiu.:tor,
fi;e c€ts<:nFssw (3 + g) .^ f^ #sriei u,^€.tiie^i cd.Eic3^ ^s N^fr. ^,'ECsruu^'s Ee^iinf^csa , s:€Fdhea€ng ^>^t if n s3^€^ exhibai:; an assrsuatizc,d
d.ividcnd earc of li6,dd,? 3r,rfay, dis: irovesanr ckarly does not cxl=E ii:E::ts> a:asPs flow+rs 9u frr 4t=d un some lower psiitr tiividend rrsE^
(013b^ f3r., ni €E}. Htrwcyrx, applicant 'sgnorss EtiaE Mr. W€s3itinxt'f, xapcc:ed d"av;dcnd of $&.84 dceY, in i'ar3, zxeecd the surrcnt
artrnus.€'sXad rnte asFrf dciey MIeA 5i^-,nfflsu,nt grc xtfl over E€ge $6,41 aeFua€ asaeaa diY3dend Fawie. 3nvesdcr eW-rienCed in ^C ba5e greri*d.

^k wrseaid ?apivug that a4 least aS6.{;.3 d3vi&ttd shosa€d hsaWx: been used Fc 3st consi=serea uit€t 3fac utr:d:ita4aro:¢s^ NPC3€ud out in
E€sc widaaersz's filed azsE3raFrsny f^ge 0CC EY, 4, ut 17^,

Jdsc3FFar Y^eagrry
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Tte5L` eim Yhe ml^.̀tikit3t fSf3iFzkF^. Apg8licsk9E's CX'f4Ec3.vFn .S'i5€SM bti" be[€Lr dS.iF '̂`Cud fE8 Df; Me'w.tchu' s fit^.̀th5M of C73lGE3lw9Sii the
cum nE d€va&EEE€. a mediad wbie3r E.i:.e Gnaunass€orf irz:lse:va:s k:ads ta m uszmesonably gsAv ,;sifilaw of ir.ees6rst ["L41 yartd
expec3a§aoas. '#hus, ahe £:orrttrair;s:oo ;we€l aceqp3 Mf. wissrnu:s', itet r^ tfatzoz^ of the eorst:nt dsyadend for purposes ;sf dse yiEid
calcutataoit i;; dzRS Csasc, M diNcus^eu ;3s cEetasA n̂ fm ¢he Comzn€ss:osa has sho uenepE:;d Jkr. Wis4ars;M's Meo,z;rseneeti 6.0%, grv-;wrh
z'ote. The Coznztti4.sgufE, thelezr:m, fi€sds 9hrea dvir.Wi3snntn's e7pecW div9dentl of $sS:n:€ shasWd be wxd ts thda asaanne:}tor in
comp'awteog dAvide-l.ci YiePd.

l'fES: tirrse pf:raiA sEr€xeted 9'Qr c3e9ertninicg pir:e ¢o be eesed in die Yield rEa4as=ulani io t€s^s Ly s,^_ •xz9^ h:Ev:e a 9EgnificEn4
ircipect s^EE ^ e ecs9 0£ c^:ts't^ r?ctcris^EaaE^^n. €.-3rrfMass€sff ia;O ;e erAY €a-MMd d-W E etNf a¢we1ae-month a erigc ^nax:k p se
for measEEriog yiett€ {ic.ee.s..Clevz:idle9n€ WajmJrfwz„g, DOra ts^peL casa No. [J;.ly 10, 198013, bui has
accepted average pricns dc:FertESf.m^E€ over shorter ptrirxl.5 wfEere the €welve-f^aoor^ Ranazt^c wrs:rld have pmduet^E' is arss €s Which
was n4it a valid hadicsis35 of the ?a's:sh.et's rsrsgsrhng pefs r:pE ssn r3€' ?he invGsattm zisks ess€rcife:ed with the sit;.bties €Et question
s^ee ^_ :? ^s'rinst¢3 ^3e€€ TeLeR3tgpqCeer^f^srs^ ~r;f^ No. ^--I^.33.-'^3°^,r^,.€Tk ( C9e.ta:^ar€ 29, 19SS§1r ^haE^ ^disor, ^'reeer^ ery^ "aw ^#s^.
84-1359-M-# 1R ("#.L5^ j0st*Nar 19, M^^ f^'ia:issmsi £3as A.Ej-^z teic t;ayar,€^ sri^. Csse No. &3-#^^$ • ^3 1^^ ^Novensber 20, 19341F
and QtaciftnE€'r Eks & Case, No. 79-11-Ek; ,ssIR [&wwa€y 7, 1}80]), T'€:e reeorr€ in elat4 case 51ipws that the
average pris:€; s+E }mesiEE<sh we,rnrf ofa strzek hn5 riseo ,€aom S7.s,9 E ^.^ &her€ in se,pierEEber of 1994 to $89.14 pur sh^.C e in August
of 1985 (Stff En. 6.A). "k7s^ alrttssllr #^,: jEEEEw of 1991 reached $5?3.69 gvz shave, and the IiAy, €985 average u s$5-1.'x.5 pe€ siaa€e
aa. Ti3eao is so sed dispsa;e alaiing ffit, rate of MtEE:^ wi?sar;ssf<a eeslif^s.Eag za ahis cr^,ce Eh<t4, ?andef ^heye sirE witmaaz:.er>. the riss:
sas a s^s^€Et Yx^e^Xe xn^ttet4a sverage t?^' ^itezii e^Z sr^..k pa€kf:s would not prnpe;e} Mfleck thn v::€33e; of the vsset Hw"saver, fhE<m ww
5ortte d^bata as to the Most apprs.^pdste a3te,rraativa"

Applicant's wi¢Kesa Way.arsd did not iags:3z 9e hS:: pgace enlca;°udireE to z:;f€zu asaa a which brE:exrae tavm.iiaabEc seEbs::^ EFE to r?:e
pmparaiion Ezss s pplexnarsttti t snr€sOisY.ne com.rr3's.,siozn rWte4 ihrs? Mr.Way€md ^^^rted to Eeae 6e average A-Eaatitech sYrssk
price over the t€Eer4 mosd mca:E~€ t,Earg afa.d z:n+r-kax3F month porfk'A for pasnsc;s r+f ;hat sestireEC+ny (rr. V, 2^ €EEEE teze ;xiisaJ fnEarhs:r

rEtrt meanimg:'u at VIM] 4i41s poynt in tight at dic hi&r 'sevels et +w€rfsh AmersRec#a skoa:b Fr sd;;c# in €aier :natxi Es, M4E:nugh
consumers' CEEMseE. ;v33isess Mciiih^-E- ata^mpte4 Eo t•er:o?nizv Iho effixE of thet datiiatir: 'sneErase: in A-meezteGh stocac pra::V by
combining the Ew^t^i: afrf €ss^a avet".cge with the average, for i€€s<• .toose meeot six-rossEada peri£ad 4OCC &, 4. €i1 173, a^^e cetn..̂¢is:usaa3
dces not «:t3evc^ th,si this technique Wequuaely tr;c?r ss^s ffitf .segnifiOauce oC t;.Ac ns.arked sh<sngr in AmaraEr-r.€r stock pEice over
the pr.r'sod. S9 .ff wimess W1ssrnan's u.str of qae zavcEngc price for the rr:r,st aeccfit aste -E€ac.xaoh pcrtoc6 ia€epCu•s to afford 9-e M*s;
3ex;oesnn€e isr<efa}utemeng of f€`:G vahix of We a.;sc?,

Ap}ThCnnt F1Sgix5 Ow tvtY. Wiss33n9r°e'S 4p=^^D^ ^#^SE^E-:9'liJfE1.€3 iB4`^.3":t^e 1fE ^S C^E Y§ 3f3e^i3,4s7X:3.1# 4Yfgi.b3'il5 f^SY,itF^E^^T Sd3 Y^1y f;•'fi^^^^

9MdM4' M eww, aqr^,,: Wh4xnhl he e ramffaeodod that a four-month azvettxg.; ^x aa:s>d r9sBT Br., at #291r. 'k-he efrnti^.tmv podrts
cES9 that t^e use r$'.r< fottr-amon&h avertge 3ss ins cEtse uo^zld hive re:,u€ead °.r, a #rs;wix pras-c and, :3rus, a higher xrFvo3tor wdo$d
reqâ3i;tsFFeni •^c^.,^, "91Fr. LuEEEd3'dSSiME sees nodlir.g Efieas?twi3?'d in IAX. WA%"at3Ak2"s Bssc; o%3 differEn$ pe3'iCd s'fi #€L2s cusSi EfEEd firid.s the

company's objr rr:rsn somewha :;E;=zcaus in iig€rf of the fact ^h2t Oham Hs:ll's wwEE w'atttess, DrVra3r€ag- weFf€e, used a s^.re>H-wouii:

ae=qe pracs in hts DCp' aEEtia€vsis (OBT ,px. 12?< aY a), CarEn3oly j:€dgmint is, nrsd shouid be, involved €Ea every aEEa^ysi:s of r^A5

"a. Fizrt^zr, the trarttmsxsir'n +xrxdd PinF u3ze aha W, 'Mssamaa pfnpnsYd the ssse oF a z€Sree-falrem95 arzrme s#ocFperse in €Eas
^?a^s^fE^E^un fn the Su€'f Repgr6 in i^E'as srase, a dasumr;tis €"iBeA•2 aaaonihs he£om hbs updated ¢os4ir€,rsns (SA., aE 22). DODik'EA
witness Langsarrt aUrz wW a dnw-snart#.€°s arc4xge price i¢a his DCF^ study {3;: âor)3"N#:A Es. 1, p.3 Jk,-37). Nl.3reove€, si+o1 St:piE:rraE^..r
stusk prsees Which tcenucaz available dasis^g ft^ or:anrsc ase the hvating eon€'um ae rfi^^^ta ^^iaMfa^ss of the drre^-isa4aa^3a eyerege
proposed'ay Nt-.'+IE°issarse:t (L: V, 21. 7fi. VIII, 4ii). Aenordngip, Ghe Com.n5€ssataaa fiaadx Fi?.n4 a stock pr3c^ oR'$91,79 ;hmdd be o;seti
Eea the danoesfifffauE€ of L41c YiOd s:qual:oas, egsaa€6iEbg in EEa expected y^c3d weis5r s3^ 77:46%. w€riclE the coeam;ssjEaaa r^ri9€ lsssepe for
pEETose.e es€` ihz. D"p" Ca3«utaiii,ri d:i ¢ttts vasv.

The fznad s:etl in ds rivirtl; jj ha.rc €irRe eoss. rt11 rqEE€Ry usEng, ehe DCp ms:dssAss€ogy is to determine dac gr;twde cs6mas.V to ^:+n ^ise.d
in the wod& 'i"he "gESSXtfa' e^efaaent of tho DCF formula aacteaallg ^41_191 repmsequ, 't^xpesied g€owth,' si quantity not susedp¢iv[e
¢ef , mpiear-isl mea.wmmcEES. '#biN, #gAstiasznte dtf#'ereaco,i Or rspinaaon rifv.} rr-xi!t n.^ to ss°€rm scris€f3^3es lfEt^ IVst r:<idencn sffissff
which 4o base n iudgn-ectn¢ as tv fistEESc: dividend gmwrp. Zesdeed, ekch EEf the ea'te o£ feturrs witnesses tesfiE^iEEg nn this ca.se. med a
ief.^o.ronR analysis in ^ifEppt.srd of his grcewEh esftate, However, the csi€matcs am =E:rpr€sinp€y s:€o5a.

Fccause AEEECr'stech has ORZiy been tEm exis?cm-a ktncc Jtuaaa3ry, 19€€4, many E:,f ihc: fka-,r€sEi°niEy Med 9a;sEoE3cal gromb fnrwassir'-F; .;rv
fiLPE 33*ld:,3InMe m d,E.: UnA3e. A'pp:2cL'.^.f`5 Y.`EMs;5 %Vay^:tnd and S"qA+2tAde:55 WASSrnEEFE '}3asYSf, t2P.L growth estimates SEtl.^.'lj fFBe AEEHer?tesr€'e

da8m (OBT Ex. f 3 A„ at g-€0; S.P.. at '^2; Suo i<x. 6, st :2), u€ri€e tRae acer3: iniffg vrimes5es 3croked ?o oiher sesiif _ss, NIx. Wuvland
mwiuvrad curarni risEfEis>r'i 3wiierr 3o az•scarexiifa ifc leve3s rsf eefn€nags grc+wth 3srsiog #'omsas by i=wrs__ f oaaa€S;sis (OF3'I" Ex. tIA, at
S 1). Tt-a s^v1eage of ffir_ ;«f3znp€c b^^ sa€oe:rr-d was 6.5% d^s^. at 9). Mcs a}se, Pv€forESaed a "b X ?"' arra6ysi s , faa wheeh € c! ;:ssBrne4 ci ar
Aazxeaimch'a csrixenfl diy6dend €ssa#pey wotaad h5, cont€rExad. (f3R'F EA. li, at i0-•24). I-He crrnc€kaa-ae€ c9iae this <;`ts.sE€y, s?ippwad giQwrr,€,
crf;wdaYiaans 1'119} an ?he 66% Ur 7.€€% r•̂ aeEgt^ (€4. at •?4).

'Fhe 'b ;{;' sa*3Eysi5 assuanw-s 1anl diE•e.kee& cxt3 be cnpcsWd to &-ow m the s;;tme faie as i:amyrfgs (S.9d..< a& 17.).T#w 'gsovrEh
in aarnings (g) equW." de; cxpwcd, rewataois a:tEr, (r) €irrErs 6g, e:rpecEed rate ne' nturaa (b) jFzf?,

I-eanFa^ KingcEy

Appendix 000058



Page 26 3sf 33
€.995 Ohio PUC LENIiS 'f, ^ 119

P*+€r. WisaMa:3 e€Ses pesfOratgad a"b X r' scea€ys:g ist de matF€<;^,.^ his cxperEwd g atsetFt sm, (SR, aa 22), IE: i 4a;k, `3a
Va€ue ues?^ prsajec4so;t3 e.nd im"a M ad eaaa fzrr.a A2ae'rirecis':s I M sr^ ^nd ^u3zter a ta^hit:a^c;rs

mpoft, N9x: I3'sssssstri e58issa.arrd "D ^';. t, for 1995 ad apfsaoxazttataly 6,0% (54a„r£ E. £a, at i2), 3-Fr, ssairsd 4.ha.£ Arztcr's4cch eawhtgs
pcr riEare and divECjeEt ds pvr shaA^ e.XpAPde!ti A>. fa£e:s ;ti' 3, %5%) assd i£3,o%, xrspew¢i adxy, izt fliga; a.trst tEssi€" of M15 over i^aa r"m #wi'
of 19v4 and rha^r annuaizzang Cne "Ea X r" for ibe Sm: :Ss`x reacrrriiEs of 1985 proc€ur.ed a'a" vzthac: of 6.E39 k^^c^_^. caI..,
wi.':srklf3lt Y'ecfSffllsS6Yaflu 65.0% as v. P3:ast)., F3,€k€P 29iSEf93%3.w of ih3i ra3.i: E6E which f?&'l«iiit€i d.`To-i:£ A4.9eriwCh d3Yide:5d3 "aE3 gfi2't7 j "

AJkhaaaagi; Ccrsssamers' CouEEse€ w{BS:d•ss Meii:her ;mofmed ?& y€cJd anaivs€s ,+t famerituuh du:a, hc he.4rJ ts:.r p,avsw9h n3Ee estimaxen
sst€ 19M dxw fxssEs j^ ^^fB] dta ci#sr,s sa?; pcsa-d'ivesdnu£-_ x:gauaal #sr,i;i3;tg scssnpaziius as vve;i as xmesiEna:it, and atn 19S4 dau
Ne• a gmup of eigiaE iudMpessde^,; Ee3cphrsr;e coznpaniex =C En.<, 4. rv^ 163. H.€x "b X £'° Kri:Eliszs f<5r £P;e;au #"sratt.s, ccnp€ed Witb Ws
assasutp9ion that Astaitra¢d;:h sueaid main£nin its sn€te divsd;tid i.a-ayoat r-^a#an, lad him EQ cusaclus€f! dta; iFiveslars sau muuaaNy
expe::4 a s;axtaassaMc ir,zt-t,s:satt M:vt€t mEU nf SA% (^i, at 16-1+). ^ODITfe tu:dtte:ss r„eng:s.̂tn, although €irniaEtg his UF;aj, ^•,%is
Axraerfse,cit M"l 4he other rr:g4r_+saal hu;d'sng cuusgaanies, K&,sxe;e.d a similar steady aszd re;:achc:d a sirssgar cunc€ux€zszs (^",^OD1#'EA ,:x.. €,
>sk 421),

,4p€aia..etsa's wie£aas> VenderWe€de basr,r# IM5 growth esd^%^Ee oa ira^[^3ut o;nai Rrofr.m^ Estim^.Ee sy4d:.att (.i#SFS) psvgec;tiflas of
^Sa.a,Hdt r^t^ in esussingx ^r s#snre t{^r the situ Ec°:ree ^aPs of c.^ssapul.axs; h.e used iEE his yie)^S cAcaair?ir^Eag (O^3Ti~x, 12, at 41-42).
'NO puspuse t+rc,e3d he sarvr:d by s1K£ing cm the individual aaztaysip pmwth ra4e foc each of E?9csx f-irnis. However, Eha
C.t£ra;st.i.ision £ie Eus ffiAE the itru;eslira;a for Ameritech was 6.4% f0€4'f Ex, 12, Si:hud. dl.

^ c^cr^ ^3u^^ssssnF^a^" wi£etesa; Ros@say e:aan-a3rsed the histur€r.r,i £eaa-year gmtas.it satey isa e:asuii5gs ff.ar £ht! ?*ko iad^paac#^a£ ['^12'? j
iet^^:ha9^e y^^^^s<atais s he rv.-garded wi ^:atrnfaanhle wasm3e.>;cch (LG Ex, #, at 114,i975-i995 goywth stu£a for ^"s car^n ^ri BLii
Tejeithosnt; Casssisaay was 5.73%, whiiu daa gmwt,is raia; savaz.s i€tu fsera€ fdF Satz:Eief;rrrn New Eagiaud. `€`ckphrssusCaampaaty was

prsxih r:€ng an average o9' 6i.5°;% which ?vir, Raehey used ka his a:^.:adutiors i"€.G Ex. I. Schesf_ ASR-I)„

As andEcaked above, the f.:rsrstsmissir,n i:; of Ehu r;pwat;t 3tsat £he. &0% gEowth m;& necnmttaa;ied by s¢ ^^ ^ z^s ss Wi,^szatad as
az;aasrsnubit^ arye`E 5hrsisld ite abi::<paaA A€d;ough any ,3vaa1a'dzs: inform;amrt may iaE"#uence, frt°enErJr gmwd, e^pea 9sE€csas, ;iaa Eiac; dta;
W wmsus.ss's wto.9tis€:- dp-a3s s€aecerse€i3` wy?#€ AaaesieWcit dtria, Oheet limited, protaspiS tEtc ^'urrnmissscn to cossc#ude £ita£ it

rep>esaaEs a more rss€aaEz3?a rn=um of grnw£it iram, x,£ateous fa3r Ameritech than shosc: anz,iyscs W€as;€a cost9idRred a variety nf o9hnr
i3mS, "k"he corrfn,aessicR ra<srrga€.?es ffh.a0ttvzzs9saae;st =iia.~u fnreca!;£k pr^tic;saz;i ity ^h. ^dag lan¢€ du sp c€^^aily re€^tu ^;s r^at^aigec€ ,
HowFveg, ai¢i<S{svgh these £a:ecasa.s mit;t;sr.sat Wf'csrEaEasE€on available in e:aves£ort, ?hu cornsiaP.ssion must ciaaesrion whrlher t.ley ac.uadlg
d.iaw£e isst•estor evpea;EaE3oas, 'fitt Catsrir€sissiun would u#sss point our ghr,d 'af Mt +Aaaylbnd €aad I'*n2j ssscd Lae. r.aedimr. eaEhcr
cita.aa dh€: av^:r.ap_- ta^ lflc t4mcsitr^.lt e;trnings pcr shuFe i'czrmas:s hc, c:€Evs, the muit would hava#sue¢a zi.ae ssim, 6.0% gtroa~:£h s%xte
erccranrsended bw Mr. Wi:sztt:sat ^'See OBT I Je,,, at 9). Addieag Nir. `;^rismaz£'s y€e€d raati e9n tt¢ oi' 7.66%. fsa a pz+awEh scaatit{Sr.t°u"
of 6.0'sz; rsnsEuce;s an Aaacix+:s;Crd base €ncae casE of equRZy of 13.46% undcr the DCF a€Sfssoacfs.

"x'hc ciua:sdctaa then 'h•".,g:u¢saes whe£^ae itt* resttiYs under the Ahxr methods emp€;.ai;a : by several uf dze wie.sfwsans iss t8;is s;isg^ iast
ziafeb4 s?aa Lhr: ms;.mribtunt^ss of 8be #..'^£:F•deEivs;d crtsE nc uqaiEy delgrttt:s:ed xbmve. A.pp€iuattad`^ sviEaees3asWey3urtsl and Vendes' W-_i&
a;tiir.t?s^saiC rFSi: p-ezzu.ium s¢udsc.,; tns a r,hec€; on the resuE: of Ehcrr DCF s silea^3eiiE s(CHBT Fa.. 11, a4 32. Oi_iT i4. g?: at .46),
i'+ca£€te3- cs€'she: c analyses am psrie:Aar@v ^ipfud. Mr Way@, 2td ?::as tztcre.y ddersdfied the spread heeazraaa his equity cess de3esstaiaatir,n
asfd cuzreaaE .e4apitoaa ^Srasfs# yields aud cenc?udad EfsaE their 290 basis poiu.t ^isk presrKuatt k ^arris^^atir e(013T Ex., k€A, at 14).
Dr v'ardnr We3& oi€firnc€ a 1rztsrx nonvcnaio^a; ra.9k psY;reaiu£sE *Eaady in u€aich he comf;mcd zae•s:sagg hund and xs:wk m£urss,.^ savs:r an
hs3ic0cu€ pcr:cd to dr m#sap a spressf which 4ota3e3 bv sssan::sed aa<i¢h ce;rec.ut catat^trn^?y-atttc^i ^^1.231 bond inrcmr,s rzt£n:s to
peoduce an sass#is;sasa;d ;ymsc €:M," ca.tE rsi' eq:3ily ftss Arrse.ritcch (OBT 12, at 49-50). Nc found 1. 3.5 tr, 4.6 pam:esEape psa€ai£ eqs:iiy
r€;k iSeam3uFSg to bc aappro}xr€r,Ec. which prod;sc-ad an ex€res:9uA a4iaern on qasa;y of 15.25% to 3F.0% (C3RT ^,.^o I2A, uE 7).

M£hough ¢ht £:arsFSSai^sissrn hn, 013 pa:,B oec:sionss reeagtt€Yad ahn x€s3c €Steaeaiztm a€.-i:;azt;trt w; n paee^qia3ty usci`ui rrac¢hud for
3estiaag. ?#t; att3srtfFSZ#s€eucss 4re>a€m dcrivr;d flhrough uEhc:r wc€,aaiqa€.s., c9sc Commission huis mEnd the raas.Ehesi# anay out prudame
u.:itab3 e st;sul" whdre the sssk pmuttrarrs is itoed tse; dwss fro;zx ap.,ri,sad yrs which iniuatss: eawx war.: sigr;ifaa:,sss£ly d€€f€'ax than curem3
Etaun; aaad "sas ins':aeazes a.o waaich ¢h-- s:surce€ r^^;Cu am e;guvr{sa^y vela4tic '^^o3cdss_EdgsoEa ^Wo^^ £'a..e gvto. 9i -620-i~L,:hIR
jJaam, p, H9KI; 4lic N:r8 i's`3c #tmc fpjieaV2js.v, Lasc No, jApsf3 21. 19921i, :.s?cal ^cxvt;mmcs^t,s' vzswess Rotkte}
expm^sed siatiittr ccn:l^sa;s in ^.°a95 c.ase ard argue:s ihas, given the mpid ;n.EtaE'sQn wxpesieaFe;f in d3rr receaat para, ia€slor3cat: sisas
€Smsuirsut u.im@ysws ittorfucc es£isuatcs sv€tis€t rsvAssolEW the c:nKS of eqnsiy (i,G Es<. 5, at Fl- iii). '#3MFEA aa:a4ne^,s I.rsisgatr:; shares
this v€cw (DODFk%A E.x. 1, aE 45-50), "I'hra;a, ({1241 the C^.*rxsm€ssicre is .f t'tv opiniorf 31asft, Dr.Vmde.r wcid.:°s r's€tc prs:ssaaaa;zt ;aaaiys€s
should not hc wfszaccd a, uompcs€€rag E€'ae^ cooP'iasstitsn that the hasc hoe cc:s¢ atE s:quigy dcflenssincd hereia a, uazssa3uft^^s€c. `€`hc
s^suc czsF Ni sa3d for Mr. Wa}lanri"s capd9ai egssa preK4€a3g rstMa.i 4f'.AMNI3 t;:sE, an :sddEfliuraai s£asdy aae par#oms;d ar: ehec£a his
DC:kt-tier'svrd c.us6 of equi;y (^'^BT E.;c, liA, at 141.'i:'ate E::APtsf i.,^ r;ssrssta;sDy a i'tar£eE of risk p,remiuxsa analysis, a.a3d suff^rr,* fm.m
the saanc, po1era60 lack uf miEAbilF^y x+rhen €saEoma r.zra:s :am nrsi sr,a.Eair (i„t"s EZ. l, raE S; f?MTEA Ex, I. at 49r50}.

'i'Y:e rcAat;airring r,q:,ahy uytst analysis iO be r_sasasid=ti is DMFpuArv3£ncas Lan.9sam's ceraapalaitPe earv;3ng; ;eudy {BOL3tFUA Mx,
Nir: Langsam ez^rnaazcd oia^ curront aid c.sEisatazed cauatis:i;s farr thrce bccvad €taacizzttark gsQupi, dw ^te€r^c. d eaa^ 3rdear>t^ia3s,

Appendix 000059



€ 98S Mr+ PI-:tC L^,`^IS i, * 1,^4
Pa^u 27 of 33

dzg dm:id', aanar the Eqahp-r__r ^tt ^ R. er N3. He wom&2ade- A daa;t oae ir^;es s;xptce dae^;e garnps €o uaan u€Si3aJt. €5% taro ^6%,
on su;€ef€y dsariog #ht €987 €939 }ea:.s^ €, r ,̂^;i; As the rc^qs;aama] i:,oldie€g c smpz;;aae::> iwm k3s o4era€& :rvesiwmnt rizEs i.`aafa €hesc
bmi,i cLr:prssi.m MF k^uigsana eo;aeiudr;d €ha€ ?,rcier:€e>_€€'4 ?•etrr€€ on eqs,dty :sl;irta3ca kz in the r-,m+rie of 14% iu ['"1251 14% izwed
s;ra €hesz" dxaa masarcad hiseoz€a:u€ :.aras,:ai m€n:-Fas bhd; projur¢ed m€6:aags for t:.^'s, gmu€as hu
tegwdnd ai^ rrom a€srecd} rutE rt°tr abk tit Aaner%€uu?:, °.hm Eerhsa c .n 3nmiiv^ ;EeO ta^^ .s_?^ ^as`iati^s ;^ n€ 3€k}. The
PiaraEer mtried 14.^% in 084 rs,eJ = ^?azsjected to e:r3aa 0,2% ijx 3 98'1-IT399, whi9e the 3Einr eam•^d 143%, in Vqf r̀4 and am pro,jvc:ed
to nam 13.9% ixt 1997-89 ^r^ - i`r. V€U, -5E-39j. Mr. Uasgsaau f:e;nEa;r;s that ^te sp^ ^p^ate zaaeei€^^ €•etur.n €Sas3.d on Elu-- !'^m

&aa ns in qht^ range of #d%, tsr 15;ro., wlziia i€w Ohio BelE se933rm shoadd ba sa€€3c;wlt:at €c;smr M€3;:3SFF.A Fz,
He €'u€€hssa• magnsa:s that Oiiias Bvl^ is ;rsare €t.ct €faa ,..^.^"` 24 €affli es aad that the use of da 3? u,:binarA. would

indicate a mwn ssu invnx^r^ LqWty r.a betu•eaa 13.5^'^ u€ad to &f"a€gaPropda64 iLdjL'

As tlzr. Camnri^s*ann hns obs,--msr4 o;a 2 i:airrtExr of €.aaiur ncizasEons< the 9us damerauti prasae€pie, underlyaag the udiexsra€9k'C s^^a^rtxa€a^ri€sz
cca:st snaasuPt upc^^ wh;;:€€ dae eozxtpm;s2s3c -m'saag,5 ia•se?.hcd is gmunc€dd is that abc sr.-Y44raa .teceharnr€ ^shoaeld ae ..arnt sersusate
with rrezurns being mmtd on :7v*sttr€nrts :ra other ertierpr.sa°s having ^urrk.iw ["IN rsr r.urruspesndittg risk 5"; er.r. . rt€uaslbu^ Sz

Czm ; aa. 7?-545=i~L.A.R (Ms€rO 31, 078V.'€•he ^€ater^^ise: ¢eiecced tur rtaanpa€rn€ivc:
pwnos-s aras€ be shssxa to Fs:s :-3y ti.iar-spcaaab:.e. Mz: €_rssswiaetro tssa. not nxpInidec€ the cd€era by v:iaieia hs: s3r:da:raaaannd ahut ahe
¢€rms iaacla3dstl in ?he groop€ he emaruited wene oom€raF•akir 4o filmia€e;^'ka or eo C?h:.o Bsls, and ht kaas clearly ass•d ag4od duA n#'
jaadgneast ie tstaiaC:c3xisxG daK 40rnds of the ra:^ges i•te mcsirss.tetffi as appdicasle ao u#ase csarrpat;ie5. Hs_a.viRrer, ahe aziogas
developed €Sy ;v€r. E.sarigsm ftongh €hi r, ;ne€fzadoicFgy s9rr: cius`€e wons s̀stG€a2 -:t€t the aa€i4c: pso€i€€crd when €he DCF-derived hase
lf:€x cost of cqiriiy 'Ig,p.-Orred meseitt i.s adjuv.ed foe f,sua.€eti:f. costs, mz3:.et pras:9aere, a,s3d 5cs €nc:Lgniza; ehn need for #1aaaaciug f3exibtiaty.
113m., tfae Csaaauazes:tim fi€sds a€Q zuQSTsn ^o bdIiawo daat the C3CFrs,imste dne,s nnk mffsix-wnt t€Sa;: 3appmprB';ne b:ise e3tst s:sss€ of
eqoty Ler €auaposes of d^'-s ca.s-4.

T€:c. nc?€z question m be unnsadeaa;si it€ dotoeraitti sg €he eov €z) he a4sagnrd s€fu ^qufi€g ucarr<ponreaB oz the ea,sir3€, saatsct:erre is the
aa^^a:^.;rer,t tu €^z're ff3ff^.i''-s^eravrd 6^u ^^ze uosg zf€' es^ssaay 3ta tz:i^4r:;,€ ^s5^^e stasts, di€+^Eiran du^ ts; ^su;se€ pe^:ssrra, ^^^^7^ ^€ad
the nted for ff°ru,usraeisa€; f.sx.klil's€y. Ma: Wissassars Upp&ied das s¢aff€'s custaauary ud.j^simen2 #u:.tkrrs of 1.032 arEr€ 1.€0 to eiaNash
^, z•a.uga €tN3sac: i€ass bma; ienc cost of cqaaiap• we€ttio, svAtecla thu ^^rizrzat^rate as:^ccirt€d wida €licsx nEesns may reasoaa38y bw aa;p-oc9cd
4ss ta9l {Sassff Es. 6, rt l3-€6): App€3a~asa€';s rvi4};€.^s Wa£yE;assd fz€unsk tee staf.€ .> a^jus€gr,fmk to be rrwzssrmb€u ;fesd used zrae arb9ciffsesiut
of the s€afrs rmp,, or 6.6%, to pr.,s@es'4 a figsam whinh wmald reflect tirasp ecaa€s sartd dla:ws fUt €iexahiiity (Oi.3 T#:m 11, at 35).
Ap,n€€s>mm'3 vMrer,s 4 an^Ter +^ eide, a3tha:ugh a?vlina E€a:€t aaa ad,'gta-suneFAt of 6.€3"'̂  to 5.5% could be srpporEtri, ss.,^ed a 5.015:
caz€Justxren€ i'or #iattti€on emses rnd haauxa,ct pregsure' (OBT Ez. 12, at 39). Cesrss€:rtier^" Cea;r:ael wimess i511€€e€€ahat agreed that
is,5urstrue costs md uzu.rici:t pm:,u€es eff^,°s;m might .szzto€a€a3 to 6,0% to 6.0%, but p.z'.3psed an rzd^^s zt ^nt esf fficazrt aears €o 3.0% ha.saci
cm. h's.s belief t.'aat rcl.:dvnlY 13€8iu ssess• er€uiqy will b.a 3ssued by knearoaenYn {'€"r. X, 76-•77; OCC Fx 4, rai S, 18}. Los:ui u^v^m^zessrs"
+rriwess Ri~they 4id esot adjrst his rasrrutme€€kd oaast a;• Rqtdty #'rst irvesgur risk or uzaeket p:r ssEae+:, wd, DOT3f#Ek witsse!^s
Laaagsam spn.6fxca,;.ly ?r;stfflaed that i€e did i:a8 EaeRaese ,aaap g$1^.91 adjritarsent for these iEa€ria Bra iv rsquir?r•d (DOL9/FE'n. &. €, at
5i -33).

T'h^- csY^•aaas:9€rsn hm as€saaessed the que;,tiesl of tiF.e wmoEfatbh;uuss aEusi praprzek} of ;fie 4€aff€"s adjustment Eaisi*ea in some detail
on e ru,uab,:.r i3f ptire sen±in^>t, uud rar€^ no Lvgiarvuni s^r r id^ 3^e i€€ thix rurmed whsch }ms atD€ pmvfs_}u^ly 3cesa ad^e^33a&r^; ^rnsidcrc^f

Gas & ff:iectnc ccm€aa.aa+,•, Cus^r. Ncs. 90••2643•EL-AAF"^ JiMamb i ^, i9$Ij; Co€€apaF^v
Q:c4 a3sa, K4-587-I^€ -A€g2 (,'tr€v 15, ^^^3^: srcd ff:s'^r€c, ^das^ra•^rs^rgza^, ^ r^se NQ, 91-629-EL-?.IR f3uzse 9 , I4i'?3„'€`3sr Cmu:^aissinra
aa€;aers finds that ar adjustment ?.sa the €3cp-dmyed €aase iiare rerst of Nui€y for is.:aaa€rce uosb-. daiuEson, arW f4rusnc;ng flexi€ii14y
is uppropriu9.; and 8ha? Uua usc oi•€#s se::€'s a4jrsMCnt !'rrturs r:+adaaes;s R r,;usmrsbBe resr9t. ^^?zuumess' £"crrr€md v F'u€S€f, uBa4axics
^arecvrdsreaze- ^57 ^^aa^ ^€. Zr^ W3 f1°98l^ Applyiazg, Ehe as^jus3aavrs€ factor of €:£932 and 11.i£3 €es the base ('12911 iinci cost o€
cquify of 11.46% ss dcte:rFZVincd 3qeruir, result.s in a mzge uF 3189y6 9u 14,9R%. Tt;e C.:oaxameNsioYs fmss O3s ;,^I; io£ wt;u,s3y capatad
to 3he ccaru}ra€ty ?u be wxds.€n this tange.

In t€:c x^teute ui ;qsa6sA^ c€rcumsm;ms; ttiG ^^a^ma. s'ta:es €ras prrir.ra#ty _0esiud the mEefp_ain; of t^s: r•.s.^p found a;3'he ra aso^azFae
as t€ic auE#srsiaeci ex;e€•r mi naqui€}. However, x:t tihti s<rax€agwy c-13zruuq€e poinis €sa9, the Cueassarssaen #ssrs ff,uid °.hr,fl the qw,a5ty uw
sen;ire mn&ses€ by ;;ar, nppEieasa€ €€€ilaty ira a€'.tc.tor which shou9d be cans€dGml i€i r€eiaszetinyrs€; +Ni;r:?hna• sor;cUxing axiacr dh:srs thr
msdpaFrst stai.ta3d be uszti (K3B3 d€s< aa BO's, In it^;ttatres whem €hc record 5braws a q.aa,wr+:s s_3t' W-=e scr'rice, tiaa co€ttrrzlss,•,on
has sa8e:rte.d dac izswer CrA o3'the equity sr3 ee {;isae ^^esv, C^€se l'^i.. €# 1 -+^Zffi-^^ t e^.€I2 (.^sane "r< €98?.^; and feuer•u1
Tz:1' ei3; ne , rr an v Csa.eo No, Y4-1026-T^-A€R (3u(v :^^, NQ.d)), i€t r^ss;s in which uhf^,ts q?Wfev o€ !-:aaswv^ laus tx:ur ducris^ns€ss^tFd,
t;i= Ca:rnruiNsion £ia,s m€att•€rzaxs.r# ue rrirnYy return at i€a:^ u'gpar boESna9 of 01s. range {^ an^nrnatS__^3^^(,sua?a^, nE 32). Applicant e.a#.^cs
daL. stff:, ^cmealfy 3a"roraW evaiua€ion of €har qt^ixy of' emEba. prraiiund by 9he compauv (S.ffP.., L-€ 4474) aES ;ea1% [:,1,Mj as e¢s
€a3a-akc€racofl's effi3ms ta3 r,srsduuc to parovid:u :aigh quality -n: aaix w?ai€c keepittg operating cmts in 6fcls (tSII"d- itix. 9; Offi' k:x.
16; in s€aprsort f3t' atv ;r^'asmene that the ^oe esns :iasa s6zO€e@c3 ^fflovz an equ€E^y a•ut€€ra ai &,e upprr eFSSf iff khe rar:ge, App€feaznt fm?lfvr

'€°e3 be prec:is€;, L3d. Varder 'APedda n et}sis~sk th:at, ita Ns vim, this calculation staoWd asrsi be ver{assc^:s€ 1as au to i€€e
€"3tap'<dtrd3..d ca:s5 of cqreay, e:+ua asass rm n€W component rsC €Esc cost or equitv capital k'3'a: siy S3),

ja3Y,{f8fi„" Ke31g:.̀£Y
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rsar.rt.s dzm the cotstFrea5s:ogs ci.^csuiti rslso nssstsider dxc new coeapuff:iw' envutsWarnt in uttisb the compan3 neer'ai*ns irf rriwhing
31s zds:ts:rm;na,f.ion of a Nr eate of me4um ior pur^useh of :h.i^j praceecEaaa&.

A.°athattgh ^ieae were some rc;atei.Csri;:ns ra.gsf ding sesv€re t°.mEi^g° a, u^n local ptth3ia haaxinp in Ea`f.=s e asn 14,
Cst,ndouTr:, 29}. the fc:scai-d rirts ;;sy show a paMM Of pOOf sMat c. Indeec#, thi^ Mcnrd FFFdka.s,;^s xttai Gidta Mi rM5•ades egenesaiiy
hihi'i rua3ity of aer vic;e atnti iisat i?s ssaaraazeme ,& has uNIc:rt;:i;;i:n effrsM Fo #zztd down Fkie: coqts of Paovid€ng :3saF serv;Ge. The:.c:
fast^rs kce 9d su^sp a:? wl quity aL4nru award at F?^- zsppar ssOOod uf dx ra.age. #€onravar. d;,e ^ rasa3tr^si;^as's de ^><€s,es Watit rv{sper.4
to Fhis nradFar a.s t.aa^em'd sat^errhn^ by 9he faei F#3ntAeaa:siacch dr.os not c^n^ernp^ate is,seas'si#; new cunmuu sharC:s in t3a,- near
fia?ure; aud by d.hr. #acF a^iK cren with comperSriori, 11tc4ttt;F;.d etiraiap gro?rxh $att c>F3nsas.ns have j«-131] corazinutd rza tas;mist.
7^ se faeds^rs v a^^t?t^ d^ad tr mc8eece saate of reaurn 3#sn Casn.saas'F'sioa re„aght od arwisa rerat^9 r^s a'f,rrs^s^;^ae gisen : '̂^a qua3iFy ryf snrvice
pro-..ind ;;nd t^e qua&z^v of O^+.io r:°avnagetncnF. Upon czan ee^e^s#^s^ of Ehas:: a-s+ip:.dng €`acFv--, Che Ccaaaune,sEo-a cuncucfea
t.Ea.t the qpe es€"Fhe Nrd qssaFti.3e ef alic x^ysr^saaz ^^^ rarge. *r 143M, ts ma:se+mMe-

^• ., ^e.

A rv3t of aquid.t oi" @4.51M applied F:, eian eqnday 49MpnnezA uf the eap4;4 sM=a•ca upprs.M^d #;ereiO, when '-^aVlPsffitsk with the
f:zsa ^tissisaEE°s eariZer fiadiap rA;itFiva 4o i£aszg-Fersss debt, pessdtsena a werp,#ssss€ cust of CugiFal of 11221"r.'nsc €vonzznisaiun is of
t4hr, opinige: that a sa4c of rMFuan of i^„^ ^v e u€#zcienk E^ pxr^ 9d a;;y^ati:a^as MM.Mnbk cnrnpensaFMss fr:s the flss€c#ShaFEe sar-vEa:a xd
sradcrs cnss^ml!m a€l'z:eaed by k€w apfs^ on^ oa,

.,,;;-,^i^y•^ .r,
r Ri.t•r.LS3.%^6%^s:! ^:^-'.^t•r... :is:'.-x? •r.

A rate m reEszn of 12.22% app3.at:;i flu dhc }urisdec6czasl F-a=u #zasz: nf a,ppravad #or #;uspt;:res ,̂ of tHs poewdens;
tesWLn an nn cslEoasF,Je rz.Oi.tar XWan asF gdxsns aa3tast bcadjusku 3#'tlc giress tewantgc:: audhonzed are ia Prod=
3's douar rararn.'J3tc.sn a^^t3 fa^cs^, whic#s have bgaa caii-ulated in L' maraaerCwmiseeu.t 1411,42" witPs tk fzudinp FassulF
€^n sm incsear<e in 4rsz:onira tues of $29.596,W's, in sz,•r,?.-, txniso F:sx of S3,0£3°i;U°;3, mad in F#3a::tUrsckmo,ee f?sr rtrc^Fiec^eb3^s of $586.0w.
Addisip ttta ,tNprvvs:s# du^ar retezw., tQ F_d:e xo;,ai alivwnh€n Mpea.ses rea ^)3.5 in a fiuding qh^sd a3pp3isasiF iF, euFiii.ed io plac•s: qari#is in
..ffe..F whi..;a will grn^':tnle $1,420,97I,MK; iaF g.rctss 7riaual operating rerezscze,'€'i•sis s-r^.+Eesent& sxA irtcrea,<a e93"$65.813,M; in #;r;xs
s?pc.ratYSSg roVt:ntms nrer the zea•er;iss:s K'#lsa:ia waerfd bt^ re^s.zezi uad:aF• the airirbefittt's sure•enF mxn srheduksr an is}r.rrasc of
ako^.7rrsaisa2as.aty 4.9f4:.

i';A-M^a ^sti1LF i ^f^3^# ^

As a p.arK t33' its insas4a.dan, 9#in s8rsff rgvkWE;# the raFe '^ish°duias asAd F3•sH pEovisiares gox•omfasg ^estns anti rzsrisisaLtss of 3ervi^u
ss:i tyttF in atnpiicasz.i`E proposed k.asff€'a (OBT ^r. 2, Sched, E-1), Aithoamgh di}= 54°em a number of tr^sjreF;zlns 10 the Frsu1F2^^ s9rz#a
Mcu:orssans.iaiiur±s ( S.F.; at 29-43; S.R. R.d.dandaasra< e..; #-l -- ?-93, :mfssF of the igsues amisas€ ^ave been srassl4rsi d'i the saFi&I'actiun
of Cle z3ffcsdwd pardsef #sy #w;) of Ft:e stxpu€atia?35 ,s3fcstal isfi tites case (JL Ex. 2, .#k, Ex.. 3). `'^ ger,i:er.i mde3 md #srif#s z:8i#aWa.taa»
'k F-x. 2) couers tihe z?is¢:zbmioa of i^u incr;a5e in " wctn;:emqui•eraetsF.s ^^x3:31 rzwJ1o€i3ed i3orriEt and insiudas ,p:-op,r:ed r4w,
sizaeFs sn4raxT r,ut ?isn spzeit"er_• c6arges fbr vat.•inua tap£f vffer€Erp. This stipaair;2iz^Fa nfsst idtndifies Fhose tariff i:>: uus v:ttit;1; Wz:r•
ec^,,ua--ci for lS¢"sgsxroFium AMcpamFe: sF:Pulss3#oaa oF. Eix. 3) sDvexa ze^Wn Prs'vst:, iinc sca^r"rcc issut_s.

dt!;vrr,:tat^ ^FSPr3^3Fian:

AA Encicadsd tabovt;, dfo patlics to Oi:; pssnra$ rains and €ws•iif< ApuWzual ?iave.;sstzrn*c:i a sp^sisic distrt`b::Yioaa #ts€ e}so ea;•:.n;n:;c `sa
reveauc teqriimmreoL.mseafliinr 9`rum dhis cuc (,#t. p..z., 2), The peopc,setF dasiribet9iosa idcuif#ie;^ dw poriaen oi" t:ze
is€nrcasr to i3c generated fmu: t,ee f'rsi€vwing' uuiff Pl^^34] off'galngs.

P The sFipYa3.airaaa prov€^€ws that 3hn sa;,rs, A^:sn;s a^a^d c^nncEiFizi governing p;zI^:e^t¢zr.ttincnts vti93 be as aucou^t^s4.ttd4.d
br dire s";a£'6 (&R., at 29-32;, cxccpe Ed?a¢ q3Fa atteao:tE s-Mt: ncr puEc a¢dac:azsk.:ti ur3i& be $2.51 (.dE. Ex. 2, F'ara, 2;. T#tis parw3sf6ds of
'hic sFipu.darinea Wi€i i;wnecra'.e ^96.399 ia iczcarned gross amFaai, revenue L^ci ^prnpsaacd #sn#r. a,tr €smcess 3aal#. #SSgrs en#les taa:e the
agrwmaaF2 of 1€ip rnuEies hae•e been aF:a:t:£tt.d w Ft:e sFipuiat;vrs d#d_.. c'^. A).

k'mi^a^F^„ine. The stipuEate€;ri paxyvis€sss that privaw 1'eeae r;zms wela incrszasr.d ats gcm!mIc .^'sE,qq4,?'?4 isa :tddiFiqtta€ rauen;ee i#:.
ivx. 2, i:'am, s'). '9'#zFs ir"cr=W is to 3ro accasnapltxhed by ::s^^resasinz rsniy dsc Servacs Azaa Ftenwts'osz {.+°sAr } rate o3tir teai ^9^,3: #'a;sisrssad

i334cr renor DOA,I&^"FA is aaoF a sigrfaF*Fy des ,€t,ant. F'-#a'sbiF 2, Fis<s gnnu:aE raies and Far'sff: stgpu3aFin,u, but if.as €a.d3caFGtf by lai4ar
of connse€ filed seiatr,ttiae;r 27, 1485 ahal iF avaR s€ux citAortgc a dramanirsian order anr.apt€FFg dhr. ,ttptePaFiou for puapa:se,, saf ##aF s
cli4i7;. I#k.fe'r5ieaor UPUCCWRO did C:Rt jdSLFF @99 ti3bs 56ptlf.^.:1fF#9 ^En2i^G.^a3d4 4i,R YBcw tha#. the fly,'F"dSL'SYFCn^ doi;s Y9a7t ^uddit;ss dic i.t4tScvHTt5

raised kw' id.s erbjr,Csai:rt rclaiiye to Fhn iu,•c:i b#" finsFaUsFi*a claas¢gc:i uad sf^cuzFks deptrsits fq"r. K&. ir-911-'E'isu:°, isxdev^,c;dFor lam
clcCIna-9 w isk;4gad: F}zose issmes in s#azs f:e-ocr;edis:g,

.ftaan;sa Kingery
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tar'3£^ s2lceL5 r-r.9Hui;¢ai33g the sifmi;€Gt€ rutes aa¢ad condiitc-¢ea €ot P$avaaaw Pte€ xcr6s4; san- at3aChed a;< an RsPs3 aa to Lhc. sEapuiar.iasn
4€S_i,- E. B€,

r-wmiqL pea;:,'ae paz?ies to a:e ^spu€ai€^¢i 9aave a^ed Bi:•ae rr:au^. ^-zees and F-^an s^rc:aae #'c^a^ r^xll and 9^a€ cperat:^r ,ee^,i::Rs
+€aa.^sald be modFfied ris eec orrgmadwd in the Adcietad= i:i ehr: Sr ff ReporE, page5 2-4 e;,^ars¢3g€$ 2-6, except that the Fh^a Rix mt8mm"d
coing cansr€ ("1351 senvace W:3€ hra° 20 k3F. Ex. 2, purn. 4). YNmseacang ita this agreement, u€,f^taaa?.r 4eotafisa€zou aetd x rs.aFtspa
servims Wi;i ec49 S9,20 esed Sd.60, mspect;ro•eky EM, P, at 3j.Tm rates fzo:sa ?r;,`€ and fi?a:aj operator sarvaca,e will gctaefn,e
18,117,043 in ieidir,i.a33rel gmss annual reaenuc rs'•,ra. 4). 'Mc prupsed ^zsAff' pages cbriiaifa;.n^; the e;iEes and. $u5e sL- uc€care for
:?:sMier scrvrc;cs s.m nttnched as 2n exhiN9 to ?€ar siipo,da;iar (Ld., -P--. C).

;.7zsx.cjm-s {^ss eFas^ce: ^ i$^ sUpr^i aai^ n pt?.:Yidcs e#2: EBsi^ rzate for Bss#:, and is,UR€ direceo:Y r3,5si.saxince,' vriil be 30 (Pt. &. 2, Pnrz. 5).
'nt€ cali a€€ra,•azace fcr hs34h ;^:sitimms tsud ?3aaz •r^sadennce ea,s3n$nar;ts wug €as- eliminxted (,d.. Pan;a 5; Ja:. Pama is). This pMvisyrsn
of te;c saapubaeno: ssritl ggw::ors¢e $16,2€9A €1 in add:tEonrs€ aatmai revrrfux i^ €Trupased e3liff Pages $46'#rcGing the stipuiaKed ciasr$aze&
sem w?4shad to the sd^ee€, 9r'rsfF £€s Ett. £3 'Y,

srr, R-'Scaa€ Una€s i^LF's na stiglsiisaiiaas prslvades daze nildzeicrcal arae,;zrge uanee a ass..s for rvsidcTi -c a3 aa€u^- €si^encn
uuskQnti-mi Wm3€ i•,x .ncreasp-d fixsm 7 to 2? (,€t F,;x. 6). This e??tasnr.se vvs'3l gt.rzuraaee ars $€$,479.458 in gri.?ss araauai
{*1361 $mi:€nsms Ts„z t, Tasi,€i" sheei.5 aaar.capuraian^ this sirarge am- Rat;sr^had to ¢hn ueipu€afirn3 (iue; EX. 9),

''Ttte± €tarries nca ¢:se sti€SU€at€€e33 pres^-mz ?bai ssab =:•casg! in towmaag requi.rxrrinrae wWUia excr ^^:; :'13c s44,4E3?,03i gsmraded by the
Rl?ove meaascrfz:s 3xe spread in sm ac=ae^l Pemr:n=. 3igcresssic r.=vee msilee3e3ra# #sa:sie exs.Baaaagr, se^sces. ^^^ .resisierrr:v b:rsia; excRa:rr:^ve iiervice.
rs€siJo;aaaa one-a4uy services, eoaaarxtsrrziiv coing services, adcidttonre3 diare#arory I9siings, non ^^rhRas}tr^# aervicr, aonch-¢uaa sMic:r
sanO L;ustvrEf s:s,fi,fl?33g sC3r•ice.: (vi.: a., ?^ c^aEi^.. 7). 'FEe ^E'yk'kfega3^: i^15^$k;a3c aE? tisori°3'e59Edt:•n£:^ hJacie eXcn3iaizhi:- ^f:rv^^es. nres-r'^si{^.enru^

tbp?483e8W t9ne...65ay fald ^t7Yl3f$$4ff5n^'^ Ct'd^iFfB services 64E^l be ^,Cc6HfiP^2^.3fii^b^d, by a reE'i?3s^,.f9.^,n at fia''6C ptY:5^gst'^0 Ctt^; alld:+:a7abiCc ani^ Y}7^( by

a^ €eamase in ?hm atstas €aar chtaxge €^r F.^^se se$^iee> s@st, '3e ^r^apntn^o^r fxara^^t- pt^svf^E.es tiaaak the pvrcaud issc$eas€ as ir; i^:
detem"xd n.=."srag Ja4. current ¢ese•yenr revenues generated by ebesgt serv3ce;, its a hsase (ld,; OB'I' Ex. „A. Sched, E-3). nv aauiF€'
raee elc$anesrt s a£#`mied by e3ni.s ms'rd,ual Paic-ing p$cr,}w3sa4€ f:rs: a¢i<u:;sed to t'aa :s,ipwaaiitra (38. Ex, 2, Rusidr:azE Rewanee€s4ec,m), 0Wo BOWs
propzrsw tes rnjnim>3m lc.vei pri„.z ["1371 Rts iner-a LATA toll s^rv#ce M".#'S;r vril.i rso: bs. o.zn3i&rcd in ahr-- crsr$ia:xt c.f thss ca^,E
(.€a. Eti. `;', €'imi. 8).

nn^ £,°es$niiiissio;r b of Lha upFU.iae; thas e€ie trnmaim, if:sari#suEic.ar k t t^seal by the €.sarr.ie5 m rea-,caabee R:roa! x2m;eid i3c appmvaz€.
,A.Ea€tongh 9i3c, CorxamissiQn is avaaab; d#t;n a;erifz€ea of these grov€saonsG such as the ^€antinarzga of 5he e:sFi 1130"Va.nce fx &eciory
fiss"s.33.ati^c and the charges #i.lx e:c;asaits cPerratnr se.rvices, r$tay not xrr. aam Weeh ea^t€ee irs^r, the Conzattississaa thae €S(mattg 8her.
srsrs•ives oa acesd•hsas;.d fssoraasg F, clearly pm&ra.hsie 9n zadsi'yY$rg the revenue ?arpe# i€Sraaf-0 vef:9er fncr=es to IccR: exch^^ns:
srrrice customers, °Thn, ar,a;hcsrized gros4 ienrenue ihaun:as* oi' W,SU,(W excees€s #k:e W- ??07,0d5 aggregae iaacaimsc grnc$,sic4
by ihre s3spa€a ed flrexistaesat €'nr pole ae#ntihi^e^s3U pztwaw #.'sm, operator s^e^rices, dimnoay assixi^rr. and addrzcsraa€ se:e:ss:rge
units `ry a20,90:5,065. A.€S€a:ying this dclla.c sasr$ssuun ?s r}.x s^iprda.eed cuFSer:K rererttr^ base k7r the satvicRs tcs be ax:s&daadiy priced
indicates ehae an eaacxease of apOmxd$$sate€y 3.5%, in dac rAees for 6-^se sFxvjc:=G i; req;iirred tE, sai.i:ify itso ruv:snere mqui,-emm
'U':abeyfied hmia.

: '' "%s

atc;Tsa-I^af.ina`m^;r t3-+^ic:

61}?i.,lzc.cant; thu staff, N1R.:'rfi.4, and 6k Alnrru Inee: ve uue, ^ctnsefgy oi€lrred ta saipn9aaesm, aiail at:L.ntsxxerenne3atitsrt wiich cc>r:ta'rms a
p,mposcd n:so8wt.inrs ot ;a31 isauss r,r.iscd by ¢.3nc ceajcGik^:ns. w the 55a•v'^ Repma Mcd by FAETAii $ir^c€ thc A17 m tn;ervaaztm (€i. Ex,
s).'i'ha43 seipu€atior± 3s dc.s's.^ed Ao Sac'r'.itatu t; a prssvidii3-P o9'Onstomer t^parsaair.z cesster s^rvece {Ci7sr:S} to telephoce Re3wwenng service
asid aiz^rm Grrrps.oy Privr,ee line cusao$aaers af Chia BrEf, Psrs€acssed itsr'rff sheets ^-Oversrn;ag 3tsr, mtrs, cha^-,rgRc and ixr;n+ zaad
sundiajnn:s of pravir€iti€; COCS to Wc€ah;onr; a a3weri€ag s:,rvicc crrsianaers havc: bcsr}i .¢e?:,9ci.cd tF3 eho sripaladiors ( h#. Es. A). "rkac
seapu€a.€e_3n tieets^es cfsr fEic^ ahe Menhm ssf" p; yncen2 of the ison-m4uaring r;harge:s €uf the `ocs det€€ca;ed cra€Sis pair sorrap?^mmE rnr
sxlep3tot:z: arraws.cEngs;.rvi:.c ::ee:,iz:errers sfis#. Para. 4). F1soposed COCS tag•lii' p;sgr.s apir€icabic ac scrViec ao tchlr-re Compmry

p:vnie. line ca;s4emers have also been afliashed an the sti€?wntirsrA (Ld- E,x, B), "€lfr• stiptaiaaion also alanflies €.`.a.d. nseeiaod *^f payaSanE
o i ' r l 3 c n+srr-accuning, ch;irg°s d " i s e t h r . COCS sab€a paiP cou+plc;me;rsi for e i l c n - r t f company custs3azreas fk pasra, 51. T'r.e i ozzn^^s"s;sis^aa
1,11391 finds this sr.ifM, 9s'sm ::ssd ae;cnmzrtcazdai.inni to be r6°<iss,rsaWq and paropcr and wi#f easfeps its for pu,pcse;s a:f its

dctision in dsi5 ^$ca:ct3in^,

1^€^a^^^t akaE ^r:r^$raa^s6csu d0e.^ na s'?:4Fe§d no 4#se33rb 9€se ;sgm?aew of the PrzeijeF widi respect to 4he e€i.a7ireat;rsti of tiar,
di^cs^c ^ssi9ea^c^cc crIE sd€iawa?:Ke in tl?u mraaZxj of this ca2u, alic Cemmissis;n as 3s re$k,s€r.d 9n idguii#yins e}ia: srs4ts Kpx6:is°scAty
zsryasia^d ^rit€a dirs se^ty tr.s5ismce €rtr ne.vv €Maags and the casts which ureMd bo €sFSutscd ii" sai interes;€St 3acav,, to ^r. coneinuad
1'm' ehaaz^^cr.i nayrrrEvm urrt.il a naew dfre-c¢tssy is d.asiribar:;;d. A}^p^;^^e x^s ^t Fstn sassh ;hleaE w:e6xin 30 days a3f r,;3a; d;i4e of tE:ds
i3piatrsm aaad Order,

^ean¢aw Ki$agnry
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Lifie^^e

I€a. :?s €sr ^e:n i^ Ohio aelJ's tftst. r»flt >:asc., the CararM"'sdon dic4ezsd t€^e cMPr.r,;r taa file s 1€zeHirre ' se;v'si°a< pruposai for 33,¢
^ nr^sa+^^,^ tt a^ ^C?h#o Mf le€rnhi*eae Cu,eraM1 Cs,,e N6. ^^-:?tX1 '€ €' ^^ .i3nua.ry 33, 1984), at 75-77). Tbc Cttttaso :s.-,ion *sid c;rar,d
e€Saef a tcr revs'eaa.;ng the PtopoE al €s, winidd z€efmsnine KitethPS c4ae iifa€€a.arr i:sue sho;:id bM csr=FS€d: rzd in ^K conaea.a of a sa ssru:e
arve3 ^^ a3soas or a.s a p..ra. ol a zilhlru dsitu prWcedissg (itkt r;), Ohio laeLl Med "nis €€ect;r.e P,:upcssaai ort Mttruh 27, €9m.. On JWy M,
€984, €.150 cearaazs.^sinn i.=.s;a ^d an entry opeasaxg its Case No. 94°734-•ic , Ci-9I, .n Ri-4he ^rtwc,^;^ ati:^ea €z^E€^?^se ieet TaMrrBa:Birs _.nf
ZiEcl#ne €e4c,Fscr^e 5arv; ^: ; ^^^tti ^xc^Ca^^^ [ ^n^^ ^^ F^€s er,^:,v, t€^„ fYaattt8aazs:oza e: t3ts^ted'afs €rat^e^93+^as ^ €tets•sn^ €Ids issae
3bmug€a a saEaar,xEa; dtss'kee. Thus, a:dhaugh tsa,. crAff did k"rsrraFraca+d a£e+= >flis.altoe ss:f9is°aRs €r: Oiaar. Bel€'a €a4f casev it fz:d not
addeess tese 3tsua in the Staff Rc:prer. tfa this .,a,3e.

i-loj

Cttn tzf:y-ars` Courml< the cEay of €:leva3:ta44, ;taad LWVCaC'.W'RO objcc8et to fl^r; s¢af€'s ffa"s€uec to secorzazaaeaad 9€fa? a ii3`e3€ne
Raa: aseap9cnsented :fa this ca,wa, Cansnaazr.rs' Counsel and C@cve€and .; ar.l; es£€e'aod wstarrmztz:Y by W€?^acs€:s spnnscae;p& fife€aaaw

aeecr^a^^a^datartn (OCC E;°. S. m 39-41; cicvf. Ex. 2, at 3_ €9). By agfeerrrs;tit of the pa.ttias, fhi€ ta s3'saaa^ny was sfips;."af„^d ans€
e:ss<s-r,^antae. afaQrz tt€" the s}vnsraaing w"atrResses wa:< Wa"sved iJr- p;.M, 2, paazta, p). It .vas further azmed that tippflic^s¢a and f€t,- sf:aff
wf3rdr€ he perretFtWd to f' ,'.G €E€°ciia34, tesaimony. aianmagh ateith>;e €aad done so priasr att hearing {.e€;j rons a.ane3a' Co=sd, CECara€and
ea§ad LI€'`.€'fQCWRO ;crs aia thai L^e ^r €a ars#sxia*ea a€ es ala# fa€cu tt€S the 8:#e€€ax iluc5fEon in a,Ez:,s dWke#, wF:i€e the appiiesnt anr€ 8br.
soff sr€€v;ti' ta;at f€t>x srtww siaoaald be ruMaesced in Ute €3€'e€anc cneci+etr CSse Ntt. U °734wTY-001.

11c @:cao?aais'don, in €a€saaaa#sag €s,^i ;naestigadc.aa in C-ise No. RMrT,WTP-M< cFs;asfly iur€bsaYed its iu^zeena€a5as to consider the li€'editta
qtzes^iu^ e s t ^ agtaeg^ric. sudusra^= rkdc bets€s. ' D . e ^ou^raaa:^szon eeccn91} zcftfrsn::€d t€fa5 inEa;ztfaotz in C' s r' viit :3 ft a
€ srrara?ua$?s Ca c Nca 84-€212 -TP "rMVnary (Seistetneer €0: 0851. Ta a^iaaal^neg .isz pruszdzn^ ('1141) c c;^^er' ^iirt^ ifei^ana€:
cabje;;dE n> re::aaaaag fa €tk'e€ia:c: i,sots in thaaa c;ave, the caameas#:9sirar3 again 'eradiz .eed fhnr aa attachcd gmaz =€ttsrtanc-c to this rnatier, htat
daaq the 'Ma.dsng raie case WIs rsui the a€Spmprrafe forum in w€Sfch 4* 7ascs;ve t€au isue. The CQmnr4s3iues ex.pr4ssed ckncemt 3€fad
oddiaig atp 9zaa Matfer on a i czrfFprsrty -^s^: cattfparty bxsFs could pmjatdise the u€tiattaEa da a^er ^;^a;iretr 3si das: gerwf-ic €Crocesc€sFEg r3r ,', 'Y'fie
Corrs.Eaak:sioaa a'"', esf' e.aznraio, Wcl3 asv= c€' v,hc i'atesar esrt;r eU iniinc raw which Wass ssp^^ ^^ a dy developed by O3ain Bcli ras n rres^aif
of ttp^o:iufii^n: with r. aerre9:sed senias's citixmis ,{w.i€i, Lmf which was rekei Mes€ by the cotupany ('I"F I^, 6-S, €I : Lir."''l^cwRin6
Br., at @ -S; €:iavc. Er. at 35.36; CAT P--}e€w Br.t aa 49•5Q, Cleve. Tr., Ras.^i''ees}. #tz ^v€suaussir^tt ha asca i^t6 r^2€oa. af €^:rs^tff^Bg
the ve#eree in a€ai:, &PUW izeaause: a) tiae cQanm€ssirTn has no jaaiisdackaoa: 9ea do tio; and k) even if the ptekxisafl hfad beea i.€eu, dke
Cttmmicsissra would have twket; aKtr artatt¢er a3€S in the genae'tt. docb:.at ie any evauf If niSZEify to pay Tadler qwn r.o.st oi'seGV€ce Es ers
be thr^ $Uis €"slr ai€LCMnc rase, fFsen all cvstorncr,^ of aE €roc:ai exchange coaaspwic;z w€sc aneeE ?be ebgibr€ity ^.^-iFcria Fhttu&d J'_^42; be
andi€cd fsr p arflicipafe, T€re cosaaaaossis-M is a,ks+3 nW= 4 iFaL Pt4sibiflify that fhem ast,ay #e €t fagx;€aB^Aa ansta€aawn of f€ii:^ rrsa9?er.
HuEVcves, xGnd,e, pre;5<:za9 e-aa^rtmsE^ttc^ tze f:_ommirsion s:oFaainne3 to b+eacvr LhaE this isstaH can Esr.sE #sa addsesses9 in {:dsr Nrs.
84-734--'d'P-CO@. ^^t Coaaaattexs€oae f*gvfh-T;r svs'?#c ffit CJfflca of curssumgW coursej etnd f€zc. 0€0o ie€ep€irna A1;so6,ja+,Qv.3 is also
Uztderialing a Ya@eKhoric uszage sandy Whie hmey €rornr€ura Worani4ion whFe.h zviD6 t^a of vaikya: ua eon?ra^KFing eh# €iie:zE*c siuestior.
I'lie ob;ec¢aoas z:^; dw >WI€"s €.aas€ure ¢ea ax;e.ota7mend a ln€`r:€¢aae rate in a.b.€s es-ie^ aet

€PMAilf?tAa,aa_€'^^e^

hzucr4en*r i..€A":'%^^ ^'^^s rsps^sa¢ed f€a a^e cYa^ " s i"€€^aare tts ^^aside: fEre e^^cf ci f^se zerr€ t^# t^€uc ^c€€`4 ^as^€3.9iaa, efla^^ra Efftd
sec.aritX depcs'sL^ ua esoFasaa^ica^Iy disadxw-aua.ged €asdividrzals, Although L1Y°"Pa'a(:WRO €aw;, assafa.r.d ¢flYaa Ohio Beii's s̀;tsud€nt'son
eba.,-ges and se,curiE;r s,€r°;yt,se3s asc ua^u,es^r^i#r., intc;rvcnasr ptcscnta;d no CvWast;:c that thc cca::rges wcse ct33 eor,f-knascef C-r ffiui ahc°
dcposir pmicy v ss i}npmpcr. The qarsftassrsny ai F`u local heariatgs descs show, ;aus.•r:vrr: ffiaf insaMWcaa i:;swgaa ,aasd securit}•
deposits maw• reprmc?it zbars•der whis;#a 1'1`1431 }sMVuasaai sQreac irsd.isidaza9s iruaa: OKA:niag teleghone :si^r-jce. By its filing of August
26, M59 f.tn€;ed "€'a°.€epu.tte:c Ge3mpar7y proposed a aaatc-year ^zperi^aer^F u.^'aa:€ietg uzadre sshic€a C:2siMaers Purtic;pati.r;g ie1 dte
R€oartr. Faara^ ^ss€st^c ^n^eaaa a::d €hc Ohio Energy Cre^d"ats progaiiatt ccesso€d r4een^e a{€^o ts ^}^t flfspaa irz serviea ezti^n^ ;inn
rhstr^^. ^ts€ a^a#^er e;f Fu.sacaencn deposit rec,uzr>~mer3.,^. Ttte: Catanrffissiin €ws uppn-vtd a5auz €s3tsn. 5dt€sjzc: aax n€ttar M"Mificafaon,
by i?s ordrp of ^.^€s da,z,^ in Cas<< No, 85-1 126-1^-M€t. The Commission €FC€€rves r.uat a =am€f.ax e;xpcr€rtt6mm@ oi?wPaaagby O#sirs Bs,•€€
would providc exyreria:aars which woaEgd be of -ssgaa.€,`=; 3;a;w, nin .€cvc€cp3ag a solution i`ce tEtes prtMcrrz. .^ cesr ^in^z;g, i€aL
Corraau3"isEon d#recoi daage ohiu Bell :t:w,. Kar dai. a~;ornxnEssion's €c,view, a p;*paxai desi};lwd to ;:sssmp€3 ri€t the same of:^etis vcs as
the United Teez:gf€toue CompenY A€Fng. '€'h€s proposas;? shmdd ^e Med wWzi.aa 2€3 s.brys of das: ^aag Oi' U.s (3pin€rsnr and Order.

Tx?u 3k3?mkntz:

in a3€F.f tcnhoftl:Ccranrsznv Castt No. 2?i-4.3&-T;1'-A €€Z (Apfii 2 B, €992), a3 64-62, fhc CorrmEssion gmestet€ t€tn t,.jn:paet,v's
rr.^va ast €er cEcs^ sa^ 3cves-^ asE^ r^sadenes sc?sice o€3^ranr ¢ri re^aa ^^stu€efca^. !^s a^ari as# its 1'124j ep^rfiieatir n ir k8ais ^^^a,^r^aa^, af e

.t3f€23agh f€ti:n; is pmfrosbfly no uni°aa:t-sn€€y as=pYe;f &finiiittaa for "N>w€ittc" service, Y#FU .':^Ea.'ept invo3Ned is tara a€aErn3n3,^C rate
g€azF w€tzch WoetBd panxidc €Cw-cosa, mrns'3aFar ba^s;s: acrvicc to diKadva,afagui 3u?^ssriix.as 4•ha Mi;;hi tt4^ ^w. a.sx €^ f'csrr:ed 9u do
seiffitte32 tz:€cilteo;zc service.

,@eanffre Kingecy,
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ctasaagkiny seeks aaaaiaa,-nit.y to t€-,az:€i f e€'ttninr.:e rws^-puriy seviiei! effce;ive -M<z' I ' 1 €, €386 (OB'f' E. 2, ScE.od. E-3, .;aa 4; Off.i' ft. €5,
n€ 9). .i`spp€icuat :3leyes €faet the rswmbcf of ;:usduruerH ^3^r.cSfa€€aaee d u.APces 9t€n o.&r c€rsaazg ¢bc mi `f ht^ beet^< .qtnadi€w dec€iaia3g,
that s.uueh of die svidr variea, of Keiep€acaa.ae q€sipme33a now suaiiah€c is inecsrnpa€`s'hie wi;h two-par2ysaa viici md eaa, i^zpasr t€ae ^zrvicn
and 33i.ling o€' ¢i:o other fszx€y on th* aws^-Paft} €irte as we#i as the p;:rs:v cu:edecting the keie'-,saoaac, aaaa:' t.'taae a 3esu3tc sc^kzs :zra
az'ajiabti: 6rs 93'rse c:n.stornners ba.sad oaa LNenr a;;d,itiit€att€ €aeed, Jr€ .„ Exs iat- saapport.s the --€im€t3adon of the seMca MP, .,ae;ideaaduni,
at 2-2) zs drrvs the staaff (Stze€F;r:.x. tl. ,Y 34-€)Hoxevyr< both Exeter au.-ad the staff eco„xttteatrf i€€f.ti abe effitativez. sk;str; uf s;rse
dase,antaaawvamm n: the 3v^n par€y 0M, ring be oqe year from ?t€r dz tr 6r#' i€ae *^&r in ahi ,c;ase ;o as to persut a tato:e gcx€criy sa=-ti#or
. id.9. rbr.swmer-n' CoW.s0, thes:ity of Ceeve€aud, atac€ LUT3r. E"'^'p.O uhv;ect irti the saefrs tca;o€a:aa3e;ada6ust that Ohio Beil's
€ropa.sa€ au uiZraina:e rbe aate ire aa=epted.'f'€!ase pardes pta'aaak iut €ha€ thete 3oze s63! Gsm®• 54,Wi su.stonrerc on t€xe f'aVfl two-pan3r
a`atc zaad €€ta3 ahe^a cast.omea•s h:rve e:eeaee3 to ,?Eaeeps. a€s:sgv€- ga€tde of servicu iI a.lader u.t meeise the be?ie€'i; of ;a lower rau-
(^CC Et. 5, A4 42; C€cka;. Ex. 1, at 53-54: f;leva. En. 2. at 24•25).

As Ehe abuve revievr of tiae }aaxE'rns' pesifi€ta¢as s'nsiica9es, dt€a:p or compet ng corasi'Imra.tic+m which the CD¢auom^issa,sr nnssd ?ak-e iw:r
account in reaching a deci3isaaa on N5 a3aa9.er. 'R'ht: CuFaanlisxiva he:< ea?raaaiaged thc aspgratt&u.f raaaeid-€:arsy srpice to Wividuad
1;as;; service €Leeqap'^#~z {:a3se No, 79-4€5.Tp:ATA [°uae 6, Mi9'€), aaeaa3 3a3ppuras a3temrsre" W€ti.r€a'aM 4t9'€'Qa{f
c.samaaaer:; bmadcs ssp#iQaas ih izrs:e5 oF the ma4a'irav of Beflep?aona aqtt;p,saenx aaxi €he price of ^ta:-€: eqiaipazeaer. On ahe other hasad,
the ,°'ack that a>DEE€3<;;mdta.i n€unber uf r.us€4aaast;a;y hnve, remained on tao tsv;rPa,r6v rate €tadi a€as i#ac they tegat.f €ba €^^ar rr^;^ fff flhis
&c: ri.-e at.s mo^e tmi.rurut-at than an ii,avo.3vc:d €eve€ Qf 5e°v::.:a. 4€?hQaag3a 2ire Coraersizsiou a.gmts w€¢h d3r corapazxy 9h'W iwo-perav
sers'r€ue c€eau€d rEC:F be -dewed a.s a ti#`rliFac aervade, the Comara.tssispEa is rn3u.c€an€ #o a3iaxarsmar the twc^-€Sarby offeraa^; be3`sne a €ifedzee
ad€emA4ise is nvailaable. ^`aee#s^^, the Cutt€tni'"sion fixtds t€ta3t 3he r.o33r.?nar:x expzex.^ad €a1461 by Exeter at€d te sca.a'f bs1gcirding
S,d3 33Pder:J amC;s3t:o ; GaS4 iX3d €:rs ,;;l;is,^^te.`'t by ei€mm'13?.EKag fhH HVro-pt9v,l m4xt€eSace sffL'ic4 YFic435'd; od9E;• ym, fSYttrr '..t'3t' duEO E4 #.€ea
3::o;zte:t§ss€cYs3's final prt€ar t'n 'dfr. 84-731A-TP-C& The ^:rs3^€ ^s ^itars sa;cesp€zes EMY 2#ae fx^ablem of equipcna;a:t
C4Aa4Z#m4:bi€%[V 1„°;€€6 T37t;,&Qf-J;F^fPib' s^.EY6ce is a LYBat?yr of gi.F9&'F?3i Co54Ce2Ci, but t€YrP^' is 33i2t€tilllg in 3^fE5 E'^cA:ri^ which would .ndtCad4

daad 3 ^FF^ pa^oe^€e:at i=; :,a? #at^ssieg as to ?equam 9Fnn ti3c service be ?Qtalky a€'i'rsu.oaes;d ssso,ars th" 6he dmz esYab€€shed rzbava.

L&a.cmd se€3`^'e 93i3€^sa€ FRrrngw

T€tn ia4y of C#eve#r:nci, rdirdsugh it5 winae:s:s Siiar,:rk, Mcr€aa3neisd;; that ¢h„ £,oraarrzssiesn direct Oh€e B^:€€ 9i fsrovide mraze de.kaiir:d
3rfo€rtnsdoa un its h€iifnVl• at: saa&Saszed serVic,c iu::€nmCaS (C€eue. Er.. 2. at 22 24).'f".ciese rastozaaer.s sae3 €Si@ied am thA baSi:s esf the
IraaetPa n:" ca#h, t€ae €€ist2oce of ehe esa)F, aaad thc € aa•se o;' Oaav of itae c^€;: Although the pun^a^:se at z€ae sr.rviri i, to a€'£saad ce:storncrs
soarte ¢s^e<'as^as^ cf curs€zoE ^sver eisear ta:ls.k:hiete hd€, :^s. S€€mak cr^r€enrAs r.€as.at tkote is not suk£yciefte fzalurtt€.a€aon on the f"3ce of b30 bill
€as pv^re33€ i.asttnaaess to ad,€tas, :bnis eauing PatEe= (!I a€ 21-23), She €se€€nves f"14ij t€w€ the W@€5 ^;hntam show the length md
d.ictasar.e of n:ch c=3i€ md siazaulai a;.aa3tnaxa a;, i€ausi..ar€ €Wissg a:f the andividva€ naamt>crs csci9^.°c€€ sir,^€€a- to t€aa.e €Krsvi€€cr€ in coruzec#iou
w€S.b Lralis for €rteag dis#anc€, se,ririUe (d at 23-24).

The Cu a3mis=itaa €itta€s oo ma?rit Eaa this t^eatt^rnwrr€y€icy:. p'€m e.G hotia Ohio B01 w3tacss Si,o€aa ttat€ stffl wit.ues5 Maea?gumery
jl3inF a,3o,a,' ther- Woa.a€d be ad€€'tt€+an3;€ coM.;; assOciu;ad ;aiiah the billisag ii-rr€€aaa saaggeaYad bv lv€:,, ^d"zuatds .OBT a. 15ef, at 2; s?ar
Ex. i4, a: st, `€€acsat costs wcuid 3neae ase the cost of t€a? yarvfc+:, a•oa3trrary to the goal af thG naaeastaed servke uFt'z.ring which 's:a ?a3
pruv3da a€ots-€:rFS;ed basic axr.€aange. svrvaca rspt;oa. secondv t€Se^, ra€t.3y e#isaea.ra€ €:+ma•asion of t€ e run:asaaa-ca.s service trsr€ff in a,;ate
50%. discsasaaaa fs^r c a€l arsa^tn €etWucn 9:W- p.m. and €€:f3^ .^.€€€.'I ^is discouxz€ 's:^ clearly ifadi: awd a.in Y@:e face of €fie aaaea.swat€ service
h€€1 ;CEevxt. &x. 2, Ex. A), Fira:;€#y, a€ciuh-s Mr, SkWa stoe Pddr Iv€43etgosraary were aware 6[ r.us€o3ner coretr€aimt €aa ffiis n.^a
400'r Ex. 253'B., at 2; S4:.ff' E=4. 8, at 5i, A cas;outz:r ru•€ao hc€icsos thad ahere may #x aaaa eazsst in i3is reac:asursee# =yics biR€€ng rGaay,
^€ f^cass. Mquas9 that ika4 t;,p: of de€a.Ei r^asacrra^Z€sts.z€ by M;s. g€irr:ab: ?^ (1q4'qj s9cweErrpcd €'ur a fzatura; billing perza:€ in oedio 60
SicwS:YtliEFC if ap3'obit:ttt, eE9 f^tCE, Gibs'lS. Thd3s, 3.hC c6'+833YC9iS4f8)33 f33& tha.F EhT,' ET.c£?6?33Ttiv13tsii12C7n should bn FY.'=$C:c4?;E3.

Appkica;.az's tariffs permit 3iat a:z€a oustoencrs €es ch;a:rago ta raas.sss^g^ or rnf:as:arrs€ rir.rvicr W'sziaai3t sb=ga. f€{,we>vc;r, at c haqe, is
irrapose.= if, afPer a sde-rnonz€z pcritrd, a rne!ssz.gc or raac=asrtrc;€ 3err3cn ea3gr+mea• wis€as^s Yss sW€ta€: b;as€f eo €"3s9 Vata; sa;.rvice (O€sa,3 Be€€

"€e€dffta€aeas Curaapanj< i,::sehaqo and Nctwne^;• aeruicds'€'ari#'3', 6?E.7.£::.O. .+so, €, iiec,iu;z 3. 4th Revised S€au;a 'No. 8). hntcne;tur
i.ity of Ckve€aad eia3ffm daaE Ehis grsv€: 3tsrf is dyscas^sru^t^ay artt€ rs aui€Ea.atEve rs€• an O€un B-z€1 pc?€er.g I-W encouraging cu=torsaer3
¢es c€a.^age to rrac:>n^.e rtr :-==;nred scrv;cc (C€cve. Br.; at 43-46). 'I'he €"1Saa333nis^;Eoaa fEae& ahia argua3xr.aaa to i3e eota€€y wa;€aouE aa3xait,

`9`€fz:rc is nrr ri}^patin a}aa4 3.t:c r;ampatt;r iaacua-,K costs w€srea a caas3.ue,3t.G changes fmrm anG firrm ar€ ser4ir.c; €a auot€ter. However, if

ilzc::c aasv, ;Ydrs; reflected iat a ch:arg-r €o ;;€aat.n.gc from 3izx rnte serv4ce to rnes?=segc a,r zatr,asarw service i€ would ^.'s"Aaytara€i;z customers
i`r+zm vaduaatzesg; which znrsr, nf ^ieraECa iK b'eat st:2ed ao ibsk needs. €f, af€eT amus€eaab€u ariad pc:riod. the a,:o,v€uttaer
datez,3i}ue:; that f#,et faat ,yc:Mr.•t s?T-Msaaa.e €h,- R.ae€txr opaausa, €ae arcay. wd€€resa9 e€zufge, t4€ura3 iu it. Coatrry to a;,€ecciand`a rlag€ms,
8h-=, is ;;offiiriR di.scizuasiaiort in ?hes. Mft€lody '̂€Biaaai*ed = flacatcd idt;rstica€iy tassdes a p8ate which has ae rational
aud rcad;ona.3s€c basis. 'a'€sr. only Ma€ quest9;sn is whaat pcr3rssf should #3c adapwi iU put somo €iazuK ss^ c^fs:orncr aw€cchaasg baGb:
avad forits betwcesi tvpra u€' ,crv€ae, 2hc cfs¢ cii" which will uEUmata€; be horsac by A rax€r:reaaeE i£' ss,3 ci^,Wgn wbnrgc is zeesposrd,

Iesaanr€v, K€ngaty
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{Nsisa 8c;i€ witness SWa sur uitsse:,s tMQaaip'arra:ery z;pvrd 1#Fai ahre sixnFlt,aeElz pe-iesd aarsas sasssanrab3e (OBT Ex. 15D, nE 4:
;s'#uxi' E. E, at f?t. City of ckwka',asd za#tssess $a'li'mak erwzsr sMers.ks e;,au-ye^ gra-ce €a.et5cs.k d;axu^g whi^:.k; nc c^aup s€Farps would
l*c iFa3p.a^ed, buE, i'ex ss:;na resa.s*r, catvi •rr:i.sa appeovrs! a New Yoai i^lblec &Mce riku whk€a galc eFu¢zfFr€an; a
pf3-rlay grx.,i^ pcszod (davve. FA. ^, ;at 2t-32), £'k^ais, BaU, by iwiff. ;.lmady g'tves, cu; tt3meas tLVi€t ahAs €uaaz to evaluaia: which fotFZa
of yerv'sr.e eepre^enES 2tie iovsast c*se a?paioe, ne C."s^t^tatis,isFFrt M50 ffiae pFexz(i;^g Caea:akuns's as@kpEkin that 013ir1 B6i kaas n
policy of encura3agiaag cus#aamezs to chp-qrsr is.^ message ^$15EE) os raessatrnd r^c rvkars, GSsaia: k;#eE, in TueK, ks^•s^;°F€i,rd qual pea•cew.
2aaca'ea^,,as aa; ^:il bs.si.: wsi&neiak a-ckxaarga: -S.;r."sca ssuetinsts an both `ti:: lxssi r^.m 'E:EB&€i ^ele^kF:lrFn ^ ars^^_w^^^F^^ Case Pls:.
$3-30'3-TPWAR [.k r.:ary M, 1994]) anz# kaa this pra;:eediaag (OBT Ez.::, 5efie^, E-3). hzoreoxer, it i, scsazw-w€aaF d3fficu€a to^EE at.spos^
ih^s cii-ve€aud erguFtscas tikitb iL,; ckaiAaa 2:$F;a: aaac;au.^d biiiiRg #'amSSS discowxaga:"i L.usiomr;r< fxr-i anaikaaag 311eruselb•es ssf :fasa
toraFS sFk'teryic.t:. The ^o^ e^sti^sfioaa J'aniks tl:e cun-ptFt ehaa•age e€anrge pira41s€ota ¢u be reasorsahk rarFd, aer,ur^^p$y, M;au;s Ckeseta.i:d'5
S'F^e:i^FCiffFf;YF^^3P1^a. .

EfP=flYvs k3aYC.

The ^c^aaaa^^^is,Fa's ^enFeak }arita:t:ee ks tu racaivc that npp&icattE UaiEs¢ias notify cus:umer:a of tatay sar,e itacxec3"z aui.i-retrzzed €Zrirr iu
tEte tfP,,,Fave date of eLe :Eesv 3ss:ift, ,szFr€ to t€akay 3iFS effst,^teun dar^ in u^Ee,~ that iie€s utasKa^aaaea eFC^^^eeEis^u can be accorrsp@h#ar<d.
Mlwi=b`er, C.d] im'lia,P,Cc4 'iNheS' :° iF.2i C£2F?dE333SxitffY iiias 52t5E F1CEe d £FpOEB a t3&e 3pphca$ioFd Wifta 275 F.'SiYS of the dam of fAlIkTg, md iAiN1';;
the mppkic,:et sa'ldM1;y hs:;, nrsi i.tva3^ed Cm^ pm, v€sinats of ^^xta rs 4. 9.L2 ^^ux ^d ^w• Ee fa3.t:_¢.?k.at :;s p^Iaic^ ;3.3 prap-.)szu rates in
F;5'f'e:cg suFsjecl in xei'a{nc:„ s3ar C;trrniss-On esa;€SisyEv.s trse ekE'cciave [_15$; dws o£d,e ne:v, darffs as od' tkFF: dzt.e they a:u upprobed
by Fntry so as tct~•E ko p4:rcalixe the caenpany i'or its ffsrceb^^sGa, Iaz Ebe Faast3sst eza.3s;. app€ica.ni kan!^ not ssiii=kaEcd to piacc aes
proposed aaasa kaa efkirei tahk&oug,9i Sze 275-day pg^saoif has espirtc?. 'CkaEEs, Egw Cr,Fmau+::isFa fmsks that t;:e ctYecc;s-e d;.Ffi;: atf €he fariffi^
filed pursuant w akat, Opiniuta and i3ax€c.r ¢k3nn FFa ahe date sppii:.:na fidgs ti-ua;z; ccrraplete, Pseaaied rrF:sk cokaie; *r iis tariffs pEersEtstaat
du dhe F-my aZpprs.2sieag €tte funu cn' the ;u-,v B;?^^^i 'kp piiean3 shtak( ataroEi£)v the aFfcr6;d c^Ea3^ss ea ni' 3#ie "ssec-tcase iu ra.aes u43Bhcasi;F,c.:€
iterc::es Ea^ rae:3sas of kn2mzl or amr:#FmssFFt ta iLn billings, by 3p+„cie^€ sEaai.iang. LF by n combiaaniEewi s:€" oic a.k-rov':. tnethcd,5,

MI 1G EXA 7'u

Rcattt t€.ae ea•bdzaac_t: of sexnosd is3 a.iais prstF:c;e=3itag, :he Cta=aiss:.xF sauvr tua es the fo3kc:wring .fch&096:

13 11e value of Wf of appEicna'st°s proper5y used e;:d useful k'ar ziae rencis'ieon uF: dr•3>:phurc- servee:e az the c:aasta.}mers a.ffaeted by ^azs
app€s'rat€nra. retenatlned ir"s nce^zs£an^ ;vM scer'aFSrs 4 9.9$ "Cfi 1-9ft.a-&M ^eccd coden,> oi^ 9#Fs: r3a?^ tast:a'sn u€' k~ecesnh.ef 31; .
1384. F-^ aaoa ics5 a.h.k-a $1,956,+72MM.

2) For L^e twelve MosFEaa ;^.rkx.l enrEiug Aug€ait 3 1, €985, the tesi peric,ck a:a 1`1023 ENs ^r3?^rstia^, Ehe net :a;rr,rrs9iaag ceuenuss,
r:;spensas, aitaa i€tca~ms: available fos• flxesk chasy.: realized by appk`sc:ani uaaaier its Kaaess'ut r..€ta sr.€udu€es wrr, S1,343,703,c°x3c';,
ak,€3MX€.xa:), qFd Mspws-m#p.

3) 'I'?Yis ueY anuuae cr;mka,saaasEx0a of ttipaz:sutFis a rate of Feium of idk.50% oa &: •jazriscEEcn;vtaai razr iaase rA
S k ,p5S,R29,Di?^:P,

4, A raEe ok'sctwn of 10,501l; is snsaf€^kearFa4 flu prosiric rppkfcLt:t M,150rnab€e ..^aaat^iens FE€^n for Eksa sarvkc raFFds:md cnswtrscs^
aF3ectcd by 9ti; a€Sp@:a-uEkasn.

5) AauEe: of rv¢ursa of 12.22% is fair 3nd r--asocsa6Ec ifnE;'or alat; cimumsY.::ccs prasewcs# kv akFE, casc arsd is suEkecoen¢ ta~ €Frs.avidc
tEar eea3€p^my ;zsi cssnakaesa:sniioFS 3rs:3 reium o'n the s^uc s€' iEa prupwy u,',eci and owi'E€k €rs FuEaaix€€aasg Ea€sphorc servE1u- kcs 34s
ssa#sa;cee^?rr^F.

^i RnEe oS'rc^a:,a2ro of I2,2y^• ap^pk3:;d (0 Bh:; aa4c: basF°. o:'S I,p56,4^24,^ okrik3 t^.sei#t;n ia.s:rWrnc aYn3ia#z€e iey= ^Xvri r_€^ar^, s an ^iac?
amo9tnE uE S23a3,1 36e00.

7) 7."13V aJ;caaa•ab@a tatann¢f e.sp.;.aa'ses ;sf• Ehe t*mpa.asy for purpsisa;s of a,'ia,is prmeeciyng nm

9) '€?ea; asliowa€F€c gross sFS;Fia:sJ auvcror:e w MzdcRa app:e:;tm es s;a.tkEEecE €'or pstres o^ ?#sE, psrwew:r,€iaag is dFS :,uaaa of Ek;e aaar?tan?ro
s3aicrl in Findings 6 and iv plus an q0153r at€i^svkaaai;;: &'sFa unsokkasii€^€^v of $U,{)##k,M, of

9) App€^E°.mi' < pre;se;sa, aaaz•i€€'s governing 'w.rd;,ce to eestoraers should ^4 an•at£tE9racqF taead eance€led u.zFd u€tp€'scnnE shoakd 5ubffSit
eFew €ariffs cssnsestraat in nE6 ee<pau:s ui¢h r.ias, ^isc^^sdoa and fie:ei:ngs <:c:E forth e%aaee.

10S ,F4pptii:aaFai`s n*qaa,fl 3n Cas.u No, #k 5-N-i: -AM-t for a change nn 4';t arnoruizzatiooa p-.ried drsr ei`ss: um.kvrridcd inucsEmcrad kn
insis€t: w:ye (Ar,cunn:'332) siazaaaW b^; cfc.,nicd.

.k^au^arnu k^"saprs
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Ct7NCLUSIflNS OF LAW:

1) The application herein was filed pursuant to, and this Commission has jurisdiction thercof, under the provisions of Secrians
4ffl !L 4aV.1^ and 4909.19 Revised Codr; funher, applicant has compli+rd with the requite°ments of those statutes.

2) A staff investigation was conducted and a report duly filed and mailed, and public hearings have been held hetein, the written
notice of which complied with the requirements of Sections 4909.19 and 4903.083 Rcvtsed Code,

3) The existing rates and charges as set forth in the tarlffs governing telephone service to customers affected by this application
are insufficient to pmvide applicant with adequate net annual compensation and return on its property used and useful in the rendition
[*134] of telephone service.

4) A rate of return of 12.22% is fair and reasonable under the circumstances of this casa and is sulTicient to providc applicant
just compensation and return on its property used and useful in the rcndition of telephone service to its customers.

5) The company should be authorized to cancel and withdeaw its present tariffs goveruing service to customers affected by this
application and to file tnrills consistent in all eespects with the discussion and findings set forth above.

6) Applicant's request in Case No. 85-98-T1'-AAM for a change in accounting practice should be denied.

ORDER;

It is, therefore,

dRDER.EI), That the application of Ohio Bell Telephone Company for authority to increase its rates and charges for telephone
service be granted to the extent provided in this Opinion and Order. It is, further,

f?IdDERE17. That applicant be authorized to cancel and withdrnw its present taaiffs govemirtg setvice to customers affected by
this application and to fzle new taritfs consistent with the discussion and find'ut,gs set forth above, Upon receipt of three (3) complete
copies of tarilTs confomsing to this Opinion and Order, the Conantission will review and [0153] approve those taritl's by 1~ntxy.
It is, further,

t7RDERED, That the effective date of the new tariffs shall be the date applicant fales three (3) complete, printed final copies of
its tariffs pursuant to the Entry approving the form of the new tatiffs. The rutes contained in the new tatiffs shall be applicable to
alI service rendered on or after the effective date. It is, further,

ORDERED, Tttat applicant shall innnediately c®mtnence notification of its customers of the incrense in rates aathotiaed herein
by insert or attachment to its billings, by special mailing, or by a combination of the above methods. Applicant shall subnait a ptvposed
form of notice to tlte Commission when it fles its tariffs for approval. The Conunission will review thc notice and, if it is
propet; w11 approve satue by Entry. It is, further,

ORDERED, Ttsat applicant's request in Case No. 63-98-AlaiM for a change in accounting practice be denied. It is, further,

ORDERED, That all objections and motions not speciCscally discussed in this Opinion and Order, or n:ndercd moat thereby, be
ovcrruled and dcnied. It is, fusthcr,

OIfD ,'Ihat a copy of this Opinion and Order be served on all parties of recosd.

THE [P1561 PUBLIC UTILITIF.S CC)hMSSION OF O1-IIfJ

USER ILNNt}'I'ATIOI`fS

.Ic;.nrz Kjtlgety
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THE PUBT. iC U^ ^^ ^^^ ^'.N OF OMO

It^ ^^ Matter of the Application of Duke
Energy Ohio, Inc,, for Authority t€^ ^ Case .^^. 09x7124AmAAM
Defer ^^^oranent^ Investigation and
Remediation ^^sts,

^^^Q AND,QBT^ ^

The ^^^^^^^ Faids;

(1) Duke Energy ^^^, Inc. (Duke), is a natural gas company ^^
the ^em-dn^ of Section 4905<03(A)(6)a Revised Code, and, as ^^k
is subjeet to the jurisdiction of the ^mmLwicn.

(2) Chapter 4905o13m Revised Code, authorizes the Comn-dssion to
establish systems of accounts to be kept by public utilities and to
^^^^ the ^^er in which ^^^ ^^^^^ shiM be kepL
^^^t to Rule ON^ ^^^ktr^^^^ Code
(O=Aa^)^ the Commission has adopted the Urdform System of
Accounts (USOA) for gas uiffitiesF which were established by the
Federal Energy Regulatory ^^^ion (FMC)s For Ohio
regulatory purpomF the USOA is ordy ap^^^^^e to the extent
that it has been adopted by the ^^^^^^ Therefore, the
^onuy.sssion may modify the USOA prw-iibed by FERC as it
applies to Ohio utflities.

(3) On August 10, 2009, as supplemented on October 29, 2009, Duke
f-i,T^d an application in ^^ ^roccedin& requesting autaMty to
defer, -on its books, envijrorme^^ investigation and mmeaa#ion
costs in those ^itntis^^ where Duke no longer owns t.^ site in
qu^tim or where the site is ow:^ by Duke but is no 1ongu ^
and ^^ in the rmditi^^ of gas service to customes^ ^^cmxhng
to Duke, the niajori^ of these ^^^^^^bd remediation costs

are related to former manufactured gas plant (MGP) s€tes: The
^^^ sites were operated in Ohio ^ ^^^^^^^^ 1850
through 1950 in order to produce commercial gmde ps from the
^^mbusfion of coal, ofl, and other fosal €ueIs. Although these
sites are no ^ongw operated as MGP .fadd.^^^^ the ^^^^ of the
^^^^ ^^^ and ^^^ ^dual* such as coal ^^,
wxubber wasi:e% chen-dcabd and ba*s9 are ^^^^^^ found to
remain under ground. According to Dak^ duse sites are 9HU
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in^^^^ed in the pmr^^on of utility service
pr . .. cavern and va-^gas
office, subsiati€^ parking lot and office bug^

^ ^^ include a
^ ^^at-h-wis district

hi support of its appi^^^^^ Duke states ftt, pursuant to Chapter
3745-30, OA.CeA and the Federal Comprehensive Ei°^^^^^^
Response Compemati^n and ^bdity Act (CERCLA), khese
e,^^om-nen^ hazards are to be removed m accordance wit1h the
applicable state and federal standards or guideU,nes. Duke ,^^
explains ^^, as the generator of the wastes and as the owner of
the ^^ ^^ the ^ ^^ ^^^ (or their corpomte ^^^^^
Duke has bem identified as a party resp onsible for rernovitg the
^^^^onznental and/^^ ^^bUc health hazard, in accordance with
t^^ 3745-,."^, O.A.Cx and/or €^RCLAa Therefore, Duke
requests that the ^nunissit^^ authorize it to revise its accounting
procedures and perx^^ the deferral of all environmental
investigation and remediation costs incurred by Duke after
January 1, 2008, in ^^^^^^^ ulth state wd federal ^gWatiomr
Duke also requests authority to recover ca:^^^ ^ges on the
deferred balance.

(4) On September ^^ 2009, Ohuc^ Partners for A:^^^^e Energy
(OPAE) filed a motion for admission pro 1^e vice to ad^^ David C
Rinebolt to practice before the Comm-dssion in this proceeding.
The Commission finds that ^^^s motion for admission pm hac
vice shoWd be granted.o

(5) In ada^^oxi, on September 9, 2009, OPAE filed a motion to
intervene in ^ matter. Likews.se^ or^ ^Wmr 10q ^, the Wice
0.,^n the Ohio Co^urnecs9 Cours^ (OCC) fa^ a ms^^ jo
intervene stating ^t Duke should orI^ be pmWttid to d^

ses ftt it proves to be reasonable and lawful: The
Commission finds that the motions to intelvene fUed by OPAH
and OCC A^^ reasonable andshould be gr^^te^

(6) On September 9, 2009, OFAE Bled a motion to ^wiss this case.
No one ffled m^orandurn contra OPArs motion to' ^smigg< In
support of its motion to dismiss, OPAE submits that Duke's
envircruawtal anvesfigati€^n and :remediafion costs shoWd not be
^^^^ for future recovery because Owey an not lawfully
recovmb1e m T3^^^ ^luo jun.^^^^ nah^ ^ distribution
rates. OPAB points out that the MGP sites identffied by Duke
have not existed since 1950 and Du-k^ has rnad^ no claim that

m2-
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these sites were ever induded in Duke6s rate ba.&-- Fa^ermore,
O^'.AF. argues that these sites are not currentx at^ ^=^^a^. for
the ^^^^^^^n of gm dis-tribxtion service and a-re not part of 1^^^^
^^^ gas ^^^^^^ rate base. ^^^^^ ^^^^^^ to ^FAEp
there is no lawful meam for Duke to recover these costs from
Ohio ratepayers.

(7) Upon consideration of OFAHgs motion to dismiss, the
^^^^^ion points out that deferrals do not constitute
rate.r^.Adnga Sw, e>g:9 Elyrk ,^^^ndiy Coa v> Pube Utdo ^mm, (2007)
114 Ohio St3d 305 (2W,,a Through this ^pplicafi^^^ Duke is only
requesdng the auffiorx^ to modify its ^ounting proced.^ to
reflect the ^^^rrg of the cceu related to the environmental
^^esdgataon and remediadony as weU as the associated carrying
dwgeso The ^^^^^^^ notes that ^^^s issue addresses the
possibility that Duke ^y request recovery of the d^envd costs
and carrying charges in a future rate proceeding. ^^ corLstd^^
this ^^plic^tiom the Conmiiss^on is not d^^^^g what, ff any,
of these costs may be appropriate for recovery in Dukees
d^hibution rates. Th^refb^^, the C^^^^n finds ftt OPAEs
motion to ' ° ^ ^ case should be dertiedb

^^^ The Cowarission has reviewed the f.hpp.9.8c^tion,, as wel as the
applma€9le federal and state rules and o^^^^, an'd finds that these
environmental mvestigati^^ and ^^^abon costs are ^^s 'mess
costs ^^^ by Duke in ^^^^^e with Ohio ^^ations and
federal statuteso Duke's request to m^^ its accounting
procedures and to defer costs rehted to the environm^^
investigation and remediation costs described above is ^^^^^^
and shoWd be approved. Duke should ^^parateJy identify ^
costs to be r^^med ^ a ^^cou-nt of Account I^^ ^
Regulatory AA^^etsv Duke is further ^^^^dzed to accrue carrying
charges on aff d^^nvd amounts ^^^i ilie d^^ the
expend^^^ were niad^ and the date recovery ^mmen^^. The
eanying charge rate sha:1 be determined, ^^^^ based on
Duke;s embedded d^^b-ord^ interest ratp- The rate ^^ be
excIusive of the equity component and there wiU be no
compounding.

(9) ^^ the requested authority to change ^^^s accounting
procedures d^ not ^t in any ^m in rate or dwgex the
^^nurdmio^ ^^^^^ ^ application without a hearing. The

.3-
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r^^^ezy of the deferred amomts wM be addressed in a base rate
case prmeeding sh^^d Duke ever seek to ^over the defernalsP

It is, therefore,

^

ORDERED, That OPAEs motion for ^dmiwion pm hw oce to adn-dt David C
Rinebolt be pwteax, it is, finther6

ORDERED, That the motions to intervene Med by OPAE and OCC be granted.
It is, further,

ORDERED, That the ^otirsn to ^^ filed by C3PA^ be denieid ^t is, f^^^

^^DERED, That Duke be authorized to modify its accounting procedures and
to defer costs reiated, to the ^nvirownent^ investiga^on and remediation costs
desaibed above, subject to the conditions stated h^ ^t is, fiuther9

ORDERED, That nothing in d-ds &d^g and order shafl be binding upon ^
^^^ion in any subsequent inv^^^gation Or p^^ng involving the ^^ ^^
reasonableness of any rate, chuge, rde, or x^guktiom t.t is, fiu-ther8

Appendix 000070



O9N71^^^ AAM #5-

ORDEMe That a cOpY of d-dg finding and order ke swved upon interested
persons of record.

IM PUBLIC U= "" ^^^^^^^N OF OFHO
z7N

1016^,rl 4a

^.^ R. S^berg Chaimian

Paul k Centolella

-&^w,;,
^daie A. Lemmie

ionda arhm^"^^

^^l L Roberto

^^^^^^^

Entered in the ^oumal

^^e,6 J. ,^^^
^etary
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BEFORE

THE PU^^^C UTILITIES ^^WZSSION OF OHIt,^

Inthe.1^^tterof the A^sPii^`.^.^.ono.^Coaum^aka )
Gas of Ohio, Inco for ^uthorit-y to Defer ) Case No, 08w606-CA-AAM
Environmental Investigation and Remediation )
Costs. )

The Conunission findso
^NTRY

(1) Cr^^uni°^^ Gas of Ohio, Inc. ("Ccslumbia°') is a natural gas
company widi.n the ^^^g of Sec-tion 4905.03(A)(6)f Revised
Code, and, as ^uch3 is subject to the jurisdiction of the Public
Utilities ^^nunission of Ohio ("Commlssion^).

(2) Chapter 4905r.13y Rev^sc-d Code, authorizes the '^ommission to
establish ^^sterxts of accounts to be kept by public utilities and to
prescribe the ^^^ ^n w^ch these accounts shall be kept. ^n
Rule 490x...iM13-01p OWo Ad^^tratime Code (0 , A.C.)F the
Connnission has adopted the Unifoa^ System of ^^^co^nts
("USOA") for gas utilities established by the Federal Energy
Regulatory ^^mmission (ai^ERC99) for use in 01-tio, For Ohio
x^^^^^ory purposes, the system of accounts is only applicable to
the extent tnat it has been adopLed by the Cg^^^^^on,
Therefore, the Commission may moa^^y tJie LT50A prescribed by
FERC as it applies to Ohio utiiit€es..

(3) On February 26, 1999, Columbia ffled an Application for
Authority to Modify its Accou^fm^ Proced^^ to Provide for
CapzW^^atiora of En^^onnnental Cleanup Chax^^s in Cm No.
99-195-GX-AAM. ^iffiin ffiat application, Colurnbia requested it
bee authorized to capitalize ^-nvi^^nmen^al deanup costs where
those costs were equal to or greater than $25,000 per site and are
associated with ^ac€li^^^^ ^t either are currently used and useful
in the rendition of servi^^ to custonier;^ or ^^ be used and useful
in the rendition of utility ^erviceo

(4) On August 5, 1999, the ^ommgsszc^^ issued ar^ ^ntry irt Case No^
99-195-GAwA.^ in which the ^onur€ssion stated that i1ie
accounting proposed in Coluc:^biaEs application was ztlmad^
^erndtted by existing rules and that no additional authority was
required.

ankz^.i'^i ^.:^ L.Y^ L` 1r, .^ ^; t ^ee ^^F^'E i aah YF,^.. f` •

3?:`^°^f:^°::.sFR ^ ^{ r^ 1 x ^ •^, § ` ^'`^ {
;s^°^. ^,.̀f;lt ..,.

^^^ f.sta;..;^Za , ^

tt^'
^

`^"'^¢^'i'^^.^,^^.^^5^ a...^,_•.,°°--""""
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(5) On May 19, 2008 Columbia filed ari application in tflis
proceed.ang, requesting auth^^^ to ^efers on its books,
envir^^ental investigation and remediadon costs in those
situations where Columbia no longer owns the site in ^uesticsn, or
where ti-ie site is owned by Colurnbxa but is no longer used and
us-pful in the rendition of gas service to customers. Columbia
also requests authority to recover carrying charges on the
deferred balances.

(6) According to the application, the majoTfty of these environmental
remed^atioz^ costs are related to former Max^^^^^^^ Gas Mant
(°".^GP"n) sites. ;^GN were operated in Ofdo from approximately
1850 tbxougl.^ 1950 in order to produce commercial grade gas
froxn the combustion of coal, oil and other fossil, fuels. Although
these MGPs no longer exist, the remains -of the subsurface
^^ctmes and associated residuals such as ^^^ taxp scrubber
wastes, c1^^n-icai^ and tanks are ^^mmor1.y found to remain
under ground.

(7) Pursuant to Chapter 37f15-300f O,AeC, and the Federal
Comprehe^..^i^^ Envir^^^en^ ^^^po^^ Compensation and
Liability Act ("CERCLAI{)s these environmental Iwzards should
be removed in accordance with the applicable State and Federal
stazid^^^^ or ^^dehnes. As the generator of the wastes and as
the owner of the pr^periy at ^ tirne of clispoW (or their
corporate ^ccmor). Columbia is identified, by Chapter 3745° 3500,
O.A.C, and/or CERCLA as a party respomible for removing ^^
en^^^onmeratal and/or public health hazard.

(8) Columbia's applicafion requests diat the ^^^^^^^^ authorize
Columbia to revise zts accounfing procedures and perrnit the
deferral of all envizonanw.tal investigation and remediation costs
incurred by Columbia after January 1, 20083 in compliance with
State and Federal ^^gulahoaw. Col-umbaa also requests authority
to recover carrying charges on the deferred balance,

(9) The Commission has re-^^ewed the application, as well as the
applicable fedeTa.I and state rules and statutes, and finds that
these environxnental investigation and remediation costs are
necessary business costs incurred by Columbia in compli^e
with Ohio regulations and fecl^^ ^tatutes. Colvxmbia's z°e€^u es t
to modify its accounting procedures and to defer costs related to
the environmental investigation and remediatian costs described
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above, incurred after January 1, 2008, is reasonable and should be
approved, ^^s deferral authority is limited to ranlv those costs
in excess of $25,000 pt-r s€te. Columbia should separately
identify all costs to ^^ ^^fe-ned in a ^^^^^^^un^ of Account 182,
Otiier Regulatory Assets. Columbia is furffi^ authorized to
accrue carrying charges on 01 deferred amounts between the
dates the ^xperid^^^s were raw^e and the date recovery
commences. The carrying ^:^rge rate shall be determined
aranuaUy based on ^olumbia9s embedded ^^^t-ordy interest xate.
T'he :^^^^ ^haE be exc:I^^ive of the equity ^omponent ^^ there
will be no compounding.

(10) Since the requested autliori.ty to ebange C+^lumbia°s accounting
procedures does not r^su^^ in any increase irt rate or charge, the
Conunission approves this application without a ktear".kng: 'I'he
recovery of the de,rerred amounts w-M be addressed in
Columbi^^s next base rate case p^^^^edkiga As the Supreme
Court has previously held, deferrals do not constitute
r^^^^aking, See, e<g.d ^^yfia Foundry Co. P. Pub. Util, Commf 114
Ohio SQ^ 305 (2007),

(11) Friar to ti-teir deferral on its books, we require Columbia to make
an annual filing in, this docket detailing the cost^ incurred in the
prior 12-month period covered by the deferra1s and the total
amount deferred to date, Urd.ess the S^;.' ffles an objection to
aiiy of the r^quested deferrals within 30 days of the filing,
^eimal authority shall be considered grante&

It is, therefore,

ORDEUD, That ^lunabia Gas of Ohio be ^^^hor,izzed to modify its accounting
procedures and to defer costs related to the e-irv^^ru-nentat investigation and
remed.iation. costs described above, subject to the conditiom stated in Finding 11. it
is, further, .

ORDERED, That r€otiriin,^ in this Fz^ ^lWl be binding upon e-Lis Corurdssion in
any subsequent investigation or proceeding involving the justness or reasonableness
of any rate, charge, rule, or regulation. It is, further,

ORDF-RED, That a copy of this entry be served upon Columbia Gas of 01-do^

-3-
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T"^^ ^^^LL TILITIES COMMISSI N OF OHIO

Alan R. ^fr&r, dairman

Paul A. ^enrolefla

-wn
Valerie A. Le=d.e

nd^ s

^ ^̂3^^ ^.^.
^ ryl L. Ro

SR^^

^^^ered in the ^^umal

SEP 2 4 2008

Rene6j. J^^^
Se^^^ary
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BEFORE

TI-M P^^^C UT1LMES C0IqW^10^ ^^ OHIO

In the Matter of the Application of Duke
Energy OWO, Inc,6 for an ^^^^ in ^^
Natural Gas Dis€ribution 1^^tes.

In the Matter of the Application of ^e
Energy Obia¢ Inc., for T^ Approval.

1-n the Matter of the App^^^^tion of Duke
FA-kergy OWo, Inc., for Approval of ^
^^^^tive Rate Plan for Gas Distnbuti^n
Service.

In the Matter of the Application of Duke
Energy OWo, Inc-6 for Approval to Cl-ange
Accounting ^^tho&

ENTRY

°^^^ Commission finds:

Case Noo 12d1685-GA-AIR

Case ND_ 12-1686-GA-ATA

Case No. 12n1687-GA9A^T

Case No. 12-1688-GA-A^

(1) Duke Energy Ohio, Inc,, (Applicant or Duke) is a natural ^^
co^parw ^^ c^dined by Section 4905.03(A) (5), Revised Code, and. a
public ^tWty as defined ^^y Section 4905.02, Revised Code, and, as
such, is subject to the jurisdiction of d-ds C^^^^^^^ pursuant to
^^^^^ 490104, 4905^05 and 4905,06 Revised Code.

(2) The notice of i^^^^ to file an application for an ^^^^&-,- in rates
w-a.^ ^^^ived ^n June 7, 2012, pursuant to Section 4909e^^^^,
R^^^s;ed Code, and in compliance with Rule 4901-7-01, Appendix A,
Chapter 1, ONo Acniinisfrative Code (O,A,C.), of the Co^^^^onf^
Standard Fil^,^ ^^^irem^^^^ Sections A and B.

(3) Duke's application for an increase irt rates is governed by and must
meet the reqpireernents of Sec#i^^ 4909.17 to 4909.19, and 4909,42,
Revised Code.
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Section 4909a^^^^^ Revised Code, provides that the utotY may
propose a test peiicsd for r^^termining the z^venues and expenses
that is ^^ ^^ ^^^^ period begi^^ not more than six ^onft
prior to the date ffie application is fjUe,^ and ending not more ffian
nine months subsequent to the date the application is Me& Unless
otherwise ordered by the Comn^^^sim the test period sbaH be that
proposed by the utility. '^^ secdon also z^equ^^ that the da^^
certain for a natural gas utility be no later Oman the end of the test
p^^od. The Apphcan^ moves ^^ its test period begin J^anu^ 1,
2012, and end December 31, 2012, a.,.^d. that the date certain be
March 31, 2011 The Comn-i^^on, finds ^t the AppZi.^artc"s
proposed test period and date ^^rtmn should be approved.

(5) `^c, Applicant requests a waiver from RWe 4901a7°01g Appendix A,
Chapter 11, O-A,Cy as it relates to requirements regarding the
App.^^^^s electric g^^^ operations. Duke states that info:rrnation
r^^ated. to its electric utility operations is not releva:nt ^ these
proceed.ings, Upon consideration of Duke's request, the
^ornmissia^n finds that the infonnat€on referenced by Duke is
necessary for our review in these cases and, therefore, Duke's
waiver req°^^^ should be denied.

(6) Duke aLso requests that a waiver be ^m-tted from the fitin^
requirements set forth in Rule 4901m7v01t Appendix A, Chapter 11g
O.A.C,s ^^^^^ to ^^^^N analysis by employee
^^^^^cation,^^^^^oll d^^^^utiom Duke states ffiat its fimnczal
system has changed, and the distinction ^hv^^ exempt and nonm
exernpt employees is no longer ^^^^^^e and cannot be reasonably
^^^^^^ ^^^^ ^^^^^n the Applicant ^^ently nu-tizWm.
Duke commits to providing the payroll analysis of the two
em-play^ ^^^^^^^ations of ^^n and non-ura^^rL ih^ ^onunissa€^n
fincis tkattI& waiver request is reasonable and should be granted.

(7) The grantmg of these waivers does not preclude the Staff from
obtal,ning the infoxmation waived through dat;a request if it ^
subsequently deemed necessary to complete the StaEs
investigation ee,:dvely and e^°aciently.
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It is, th^refo€°e,

ORDERED, That the test period for Duke shall begin January 1, Z312$ aaid ^^^
December 31s 20129 and Lhe date certain srs^^ be March 31, 2012. Itisj^^^

OR^EREDf °^t the appropriate method for n^^g any changes to the date
^ezrtAn or test period shall be the fi^^ of a new notice of intent to ^e an ^^^^cation for
an increase in rates and ^^^^^wal of the ^^ndbig app^^^ation.. It is, ^'^z^er,

ORDERED, ^iat the requests for waivers made by the Applicant axe granted or
derded as set forth .^L aids entry. .^^ is further,

ORDERED, TI-at a copy of th^ Entry be smei upon a.l ^ardes of record,

^ PUBLIC ^^^^ ^^^MI%T^^ OF OfflO

---=---- - .-----^^.:^,- ^..'^

^ Todd A^ er, Clminnan

----------- ,:.Steven D.Lesser

^^^ L. Roberto

HW/jd

fl ^

Barcy F. McNeal
^^etaq

^ ^.
Andre T. Porter

^:,^€^ S l^
----- ^...,.,.
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SU1lMAR°t' OF
THE ^OMMISSIC?S+1''S OPINION AM11 OnL1ER OF AUGUST 16a 1990

IN THE OHIO EDISON ^OMPFiNY'°^ RATE CASE
CASE NO. 89-1001µEL-AI1i

On Ars+quat ir 1989, the Ohio Edison Comparay filed an appli-
cation to increase by $216,345,022 the rates that it charges for
electric service. The company proposed to reduce the first yearrs
increase by a credit of $33,687,154x if its feall rate request was
granted by the Commission. Thus, under the corapany°s proposala
the rate increase in the first year would be S122,650,858, or 7.41
percent, Near the conclusion of the hearings, the company and the
Commission's staff entered into an ^greement, whereby those parties
recommended that, should the Commission authorize a rate increase
of at least $198.5 million, the Commission should adopt a speci-
fied three-year phase-in of the estahli shed rate increase.

The Commission has determined that the company is entitl®d to
an increase of approximately $142,376,000, which represents an
increase of approximately am5 percent over current total operating
revenues. Since the authorized revenue increase is less than the
amount which would trigger the recommended phase-f n treatment
undec the terms o.f the eos^paLny and staff's agreement, the Comm3.s-
si,^n will not adopt the stipulation, and no phase-in of rates will
be required. The company had requested an overall rate of return
of 11.68 percent. The ccsmm.isr,ior^ authorized a return of 11e20
percent including a return on equity of 13,21 percent.

In its oginion and orrlet', the Commission authorized, for the
first time8 inclusion of the B+^aver Va21,ey 2 nuclear plant in the
company's plant-in-service. ^^^^^r Valley 2 began commercial
operation in November 1987. The Commission concluded that, wh.iLe
Ohio lfciison's reserve marc^in in 1989 through 1991 slightly exceed-
ed the 20 percent standard established in the Commission's generic

^ investigation of excess capacity, no excesa•capacity adjustment
was warranted in this proceeding primarily because the deviation
from the 20 percent benchmark is extremely small and the reserve
margin falls below ttao beac rk after 1991. The Commission also
considered the likely impact of acid rain l*7islat3.on in the noer
future.- tho co»panyms efforts and long-torm ratepayer benefits

° resulting fromt.'ie PE?CO sa3e' and the capacity used for experi-
mental procr^^ms such as coal research and developmenf,.

This sumptary w^s lpreparecI to provide a brief statenent of the
^ommission"s action. 3t is not ^pac°t, of the Commission's de-
cision and does not supersede the fu];1, text of the Commission's
Opinion and order,
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^^^^^^

^^^ ^^^^^^^ UT^^^^^^^ ^^^^^^^ION OF OHIO

In the matter of the Application of
Ohio Edison Company for Authority S
to Change Certain of its Filed Case Noa 69-1001mEi^^AI.R
Schedules Fixing Rat^^ and Charges
for Electric Serv.ice>

,.,.
OPINION AND ORDER

The ^ommission, comfa^g now to consideK the ^^oveweratitled
R.atter, specifically the application of Ohio Edison ^ompany fii.^^
-jur^^^nt to section 4909.18, Revised Code; the staff Report of
investigat#.ors issued pursuant to Section 4909<19^ ^evised Code„
havirag appointed its attorney ^xaminers, Ann X. Reinhard and
Dwight D. Nodesa pursuant to Section 4901n 18pRev:ised Code, to
conduct the ptabl..ic hearings and to certify the record directly to
the Commission; having reviewed the testimony and exhibits introm
duced irgf.^ evidence at the public hearings9 and being otherwise
i'u.iYy advised of the facts and issues in this case, heLeSsy isetaes
its opinion and ordea: >

^^^EA^ANCES:

Michae.i R. ^eit.ingp Leila L. V,^^^ol.#, and KaC.hy j> Kolich, 76
South Main Streetd Akrond Ohio 443D8, and Porter, Wr.ightb Har'ris
Arthur, by Samuel B. Porter9 Daniel R. Conway, and Kat^^^^n Mc-
Manus Traf'fordx 41 ^^^^^ nigh sfreet9 Columbus, Ohio 03215, on
behalf of Ohio Edison Comparayo

Anthony J. ^elebrazzem Jre,F Attorney General of Ohira, by
Robert S. ToragronA Section Chiefp and ^ames S. Gai.ner, Ralph D.
Clarkd William L. Wright, Thomas W. McNamee, and Michael C.
Reguli.naki, ASS.istant At.to€neys General, 160 East Broad Street,
Columbus, Ohio 43266m0573e on behalf of the 6ta.ff of the Public
Utilities Commission of Ohio,

William A. Spratley, Consumersa Counsel, by Maureen R. Grady,
Colleen L. Mossney, James A. Pepper, Richard W. Pace, and Thomas W.
Atzberger, Associate Consumersd Counsel, 77 Sotith Hi.gh Street,
Columbus, Ohio 43266w0550¢ on behalf of the residential customers
of Ohio Edison +^^^^any.

Bri^^^^ & Eckler, by Kirk N. Guy and Mary R. ^^andt, 100
South Third Street, Columbus, Ohio 43215, on behalf of RMT Com-
pan^ and Ohio ^able Television Association.
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Rittsd Brickfield & Kaufman, by Jill M. ^^^^^^ and Elizabeth
L. Taylor, Watergate 600 Building, Suite 915¢ Washington, D. C.
2Q037m2474a on behalf of North Star Steel Ohio,

Bell & Dentine Co., LPA, by Langdon D. Be:^^^ Judith D.
Sanders, and Barth E. Royer, 33 South Grant Avenue, Columbus, Ohio
43215, on behalf of the industrial Energy Consumers.

HxSTORY Of `^^^ FIROCEEDINGa:

Ohio Edison Company (Ohio Edison, the applicant, or the com-
pany) is an obia corporation engaged in the business of supplying
electric service in this state. Applicant is a public utility and
an electric light company within the definitions of Sections
4905,02 and 4905403(A)449a Revised C€ade8 and, as such, is subject
to the jurisdiction of this Commission pursuant to sectionz
4905.04, 4905.05, and 4905.06, Revised Code. The company provides
retail electric ^^rvice to approximately 859,000 cust'omerss its
service territory covers ap^^^^imately 7,500 square miles and en-
compasses all or a part of 35 Ohio counties. This service terri-
tory ranges generally from the Pennsylvania border on the east
through north-central Ohio, and also fncludes a non-contiguous
area in the west-central portion of the state. The company also
provides service to approximately 128m00iR customers in western
Pena,syla^ania through its wholly-owned subsidiary, the Pennsylvania
Power Company. Applicant's present rates and charqes for electric
service were established by order of this Commission in Ohio
Edison Compan , Case No. 87-689-EL@AZR (January 26, 1988^ .

On June 30, 1989, Ohio Edison served and filed a nottce of
its intent to submit a permanent electric rate increase applica-
tion pursuant to Section 4909.18, Revised Code, as ieequired by
Section 4909 , 43 (B), Revised. Code, and Rule 4901-7-01, Ohio Admini -
strative Code (OoAsCe )9 A^ a part of this prefiling notification,
the company rPs^a^ested t^a,t June 30, 1989, be fixed as the date
certain for the valuation of property and that the 12 months endm
arag December 914 1989, be established as the test period for the
analysis of accounts. By entry dated August 1, 1989, the Commis-
sion approved the date certain and test year proposed by the com-
pany. Ohio Edison's application was submitted on August 1, 1969,
and was accepted for filing as of that date by entry of October
31, 1989. The form of legal notice ^^^^^^ed by the company was
ai.s+^ approved by this emitrye Updated information for the test
year was provided by 0h13 Edison on September 29, i9898

I^ accordance with the provisions of Section 4949d19^ ^evised
Code, the staff cf the Commission conductad an investigation of
tbe matters set forth in the application and the related filings.
A written report of the results of the staff i.nvestigation was
filed on February 9, 1990, and was aerved as provided by law. ob-
jections to the Staff Report of Investigation (SaR9 ) were timely
filed by the applicant and by intec^^enors off#.ce of ^^^sumers,
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^^unsel (OCC)s the Industrial Energy consumers ( I€C). North Star
Steel Ohio (North Star )4 RMI Company, and Ohio Cable Televisiosa
Association4 Intervenor city of Massillon filed no objections and
did not participate in the hearings.

Pursuant to entry dat.?d February 15, 1990, the public heaLing
in this matter commenced On April 3, 1990, at the offices of the
^ommissfon, 180 East Broad Street, Columbus, Ohio. The Columbus
hearing concluded on Ptalr 14, 1990. Pursuant to entry dated April
17, 199D, local $ess.ior^^ of the hearing were conducted on May 14,
1990, in Akron, Ohio; Mals 15, 1990f in Massillon and Salem, Ohio;
May 17, 1990, in Masion, Ohio; May 21, 1990, in Sansiusky and
Elyria, Ohio; May 24, I990, in Mansfield, ohial May 25, 1990, in
Springfield, Ohio; and May 29, 1990, in Warren and Y'ou1^^stown,
ohios to afford members of ti^^ public affected by this application
the opportunity to present statements concerning the proposed rate
increase. Notice of the application and of the local public heac-
.fnQ5 WaS published by the =rampany in accordance with Sections
9961e083 insl 4909.19, Revised Code, and the April 17, 1990 entry
(compaarly Exs. 3A and 38)Q Postm^earing briefs and replies were
submitted :n may 25, June 4, June 8, and iune 18, 19904 in the
rebruary 15, 1990 entry, the parties were instructed to address
their objections to t.he Staff Report in their xnit#.al briefs. Any
objection which was not discussed was to be deemed wittia^^awr1. The
examiners have certified the recorded transcript of the proceeding
and the exhibits admitted into evidence to the Commission for its
consideration.

COMMISSION REVIEW AND DISCUSS71;&6^^

Case No. 89-1001-EL-AIR comes before the Commission upon the
application of Ohio Edison Company, pursuant to Sectiran 4909918t
Revised Code, for authority to increase its rates and charges for
electric service to Jurisciictforaal customers. The applicant
alleges that. i.ts existing base rates are insufficient to provide
it reasonable compensation for the service it renders, and seeks
Commission approval of base rate schedules w,hicFa would yield
^216 @ 3A5 B 022, as 1 ndi e^^^d in the company 's two-month update, in
additional gross annual base rate revenues based on the companyos
analysis of test-year operations (Co. Ex. 5A, ached. Am3)a This
is an increase of approximately 13.07 percent over staff's ad-
justed total current revenues> The CoMpany propcageS to reduce the
first year's increase by a credit of $93868?p369 (Co. Exa 5^^
^chede h-l)s Thus, the base rate ir1crease in the first year would
be $122,658,858, or approximately 7a91 percerst over staff's ad-
justeA total curr^.nt sevenues4 It now falls to the Commission to
determine if the existing rates are inadequate and, in the event
of such a finding, to establisi1 rates which will afford the com-
pany a reasonable earnings opportunity.

Three stApulatior£s were offered at the hearing for the Comm
mi.ssiranFs coxasisierat.ion in this case. The first stipulation dite
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Exa 1)$ entered into between Ohio Esiason, the Ohio Cable ^ele,ri-
sfon Association, and the si:aff, e concerns pole attachment matters
and will be discussed in the rates and tariffs section of this
opinion and ^rder, Tl^^ second stiouiatxon nite Ex. 2ig entered
into between Ohio Edison and the sia€f, deals with the staff's
management and operations review and the consumer services review
anr3 will be addressed in those sections of this opinion and ordera
The third stipulation (it. Ex. 3), entered into between Ohio Edi-
son and the staff, concerns an alternative phaze-an plan f,^r the
Commissio^^^ conaideration, This stipulation will be di ecussad in
the section of this opinion and order regarding the authorized
rate ancrease. Rule 49431-1m30g O,AQCb, provides for stipulations
o €̂u the type presented in these cases 5 Although not bir^cii^.g upon
the Commission, such stipulations are entitled to careful ]yoW1YsAd-

erat,iona See Cincinnati Gas & Electric Coa^^an^, Case Nob 76-3E32^
EL-AIR (May 4, 9 77 )e

Befire turning to the substance of applicant's rate proposal,
an evidentiary matter will be addresseaiR At the commencement of
the hearing.g the attorney examiner granted Ohio Edison's motion to
strike IEC's objections to the Staff Report on the traffic and
street lighting tariff, the partial service tariff, and certain
porti otis of xa:C witness Knobloch's testimony cor^ct:rnf.ra^ rate com@
parisonso IEC filed a motion to certify an interlocutory appeal
from the examiraer8^ ^Uling9 By entry dated April 25, 1990; the
examiner denied the motion to certify on the grounds that the
appeal did not present a new oL novel question of interpretation,
law, or policyF on bri.ef^ ^^^ requested that the Commission con-
sider this matter and reverse the attorney examiner's ruling.

In the company's application, costs atioribatabl^ ^;j the
traffic and street lighting customers were excluded in the juris,
dictional allocations, and the company proposed no change in rates
for these ^^^^omers-0 These allocations ^^o not disputed. Fur-
ther, the company did not propose any changes to its partial ser-
vice tariff. IEC objected that the staff unreasonably faiiad to
attribute responsibility for any of the proposed increase in reve-
nue requirements to the traffic ^^^ st^^eL lighting classQ IEC's
objection an the partiai. service tariff was that the staff failed
to recommend tbai. Ohio Edison be required to offer a partial ser-
vice tariff similar to the tariff offerings of The Cleveland Elec-
tric Illuminating Company and The Toledo Edf scn Company. The
examiner struck the objections on the grounds that these were
matters not put in ^ ^^^^ by the appi.icant and not related to the
rates which are the subject of the application.

ISC argued that revenues generated by the traffic and street
lighting tariff and the partial service tariff a€'fect obic Xdi-
son's financial condition and are at issue in tbiN C&Ge9 ACCardm
i.ng to ZEC¢ Ohio Edison's decision not to change the rates under
these tariffs affects the rates under consideration and are prop-

04 eri^ considered by the Commission.

n
n
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The Commassion is of the opinion that it has corssiderabie
discretion in determining which matters are proper for cos^sidera-
tion fn rate proceedings, in this instance, the Commission ^^-
lieves that the examiner's ruling was proper, Ti^^ staff's in-
vestigation in this case was ct^mprehensive and isacluded all of the
company's services and revenuese The staff concluded that it was
reasonable for tta^ company to exclude the street and traffic
lighting service from the app1^^ation. According to the staff,
the exclusion of street and traffic lighting does not adversely
affect the process of establishing rates for those services sub-
ject to this application (SaRd at 13)a Under these circumstances,
the Commission believes that the examiner properly ruled that
these matters, which were not put in issue by the application,
were not relateci to the rates which are.the subJE-ct of this appli-
cation. Accordingly, the examiner's ruling shall be affirmeds

XEC"s final a11^^^tion of error goes to the examiner's pre-
clusion of ZEC evidence on comparative rate ar^^lysiss ZEC witness
i(noisloch presented prefiled testimony regarding the rates of elec-
tric companies throughout the United States9 He also presented
the results of a comparison of the rates for typical industrial
loads based an ^everal midwestern utilities' ratesA These studies
show Ohio Edison to be one of the highest priced electric util-
ities in the nation. The examiner found this evidence to be ir-
relevant. IZC argues that this testimony is relevant to show the
effect of Ohio Edison's proposed sates on its industrial sales and
to the evaluation of competitive forces at work in the ccsmpany°s
service territory,

Aqai^^ the ^ommissior^ agrees with the examiner's ruling.
Rate comparisons are not a part of the formula by which the Com--
mission is obliged to set rates under Section 4909.15s Revised
Codes Further, while the Ccrmmiss.:^^n is concerned about the impact
0. utility rates an the company's ^^stomers$ the proposed compara-
tive rate analysis does not assist the commission in addressing
this concern. The rate comparisons do not give any indic&tion of
the impact of Ohio odison°s proposed rates on its customers; nor
do they address competitive forces in th^ ^^^^anyts service fierr#®
tory9 The Commission finds the comparative rate information to be
frrelevant¢

RATE BASE

The foilcawic^q table compares the original company (Coo Ex.
5AP Sched9 6^€) and staff ISaReq Sched. 7) estimates of the value
of applicant's property used and useful in rendering electric ser-
vice to jurisdictional customer$ as of the date certain of June
30, 1989. objections to the staffgs rate base valuation are
discussed belows
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Jurlsdlctioxaal Rate Base
,.. (0 d^ WmMed)

Plant in Service
Less. Depreciation Reserve
Net Plant in Service

Flusa CWIP
Wockfng Capital

LeSSa Other Items
Mirz't^^ed CWIP Allowance

A l ^ cant

^ 5V2139 4!9
IB3

yg

aA89609

0
537$979
275,975

b.
'p

69i^3$

^t^ff

0
325,525
2,.̂

26 ,837

^$^1^

Jrsrfsdickional Rate Base

P3.ant In S^rvice:

$ 4,139,538 $ 3}9Tl.,384

Zn this case, Ohio E3ison seeks for the first time ^^cognim
ti.ora of its share of Beaver Valley 2 in plant in service. The
date certain amount requested to $964,132,493 (Co. Exp SA, Sched.
8-3 s 2) a Beaver Valley 2 has been generating electricity to serve
Ohio Eda^on°^ load since Ns^^embex 19870 During its first fu].l
year of operation in 1988g it had a capacity factor of approxi-
matellr 86 p^^^ent, Further, Beaver valley 2 is one of the first
units dispatched an an economic dispatch order of operations (Co.
Exo BA, at 23). ThtisP there is no question that Beaver Valley 2
was providing service to customers at the date certain of 3une 30,
1989, and should be included in rate baseQ

^^^^y-and B^^^^r ytlley 2 Lease i^OyAent^

The staff adjusted plant in service and excluded from the
plant accounts $16,941,431 representing the Perry and Beavea
Valley 2 lease payments capitalized prls^!^ to the respective unltts
in-service date (SPRo at 16-17) 4 rh^ company objected to the
staf'f ° s adjustment contending that the lease payments repr^^ent
preoperational operation and waintenance expenses properly ^apim
talized and included in the plant in service ^^^ountsoA^ an
alternative to inclusion in plant in service, the company ^^com^
t̂ ^^^^a QaA t8 at the sale/leaseback payments prior to the in-service
la te of the units be added to the deferred operation and main-
tenance costs and amortized over the appropriate period. in addi-
tion, under the company's alternative, these cDsts would also be
included in the working capital allowance #Csaa Exp 9C, at 13)<
The staff accepts the ^^mpany's alternative (SLaf€ Exe 12, at
9-10)p

The company arguea that the staff's adjustfeent is contrary to
normal utility accounting procedures provided for in the PERC uni-
form system of accounts. The uniform system. of ^^^on3Zts does not
specifically address lease payments made under sale/leaseback ar•-_
^angementst- however, it does establish criteria that determine
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what costs should be capata,iazed in connection with a project be-
fore it is placed in service (Co0 Ex, 9Ce at 8-9)¢ The company
points to an electric plant instruction of the unif^rm system of
accounts as support for Including the lease payments i n the plant
accounts. Electric plant instruction 3Aq ].^^ (^) p^ovisies as
°a^llowse

(18) Earnings and expenses during ^onstcuct,ionQ
The earnings and expenses during construction
sleall constitute a csamporient of construction
1a L+® ts!

db,^ The expenses shall consist of the cost of
operating the power p].ants and other costs in-
ci.cl^nt to the production and delivery of the
power for which construction is credited under
paragraph ^^^^ ^^oveg including the costs of
repairs and other expenses of operating and
maintai,nis^g laiids, ^uildiaags, and other prop_
ertyp and other miscellaneous and like ex-
penses not properly includable in other
^^^^untso

(Co. EX4 9C, EX, B)a The ^^^^any contends that the lease payments
are "inci.dent W the generation or delivery of power because
without maki.^^ the lease ^aymentsg the company would not have been
entitled to the power associated with its respective ^^^^ehcaisi
interest (Cos Ex4 9C, at 9),

T.^^^ ^^s-gr-c tc Inn question presented is not at all clear cut<
^^^evera tne Cs^omo.ssion in inclined to agree with its staff on
this issuea The .i^^^^ payments are not a cost of operating the
powet plant, and they are not costs incident to the production and
de$ fvery of powem. They huve nothing to do witb the production
and delivery of power. The sale/leaseback payments were incurred
a% a result of a financing t^^^nisiueg and they vould have been
payabie even if the generating stations In question had never
generated any poifer p tor to their in®t^^^vice date iStaff Ex. 12,
at 9; 9 The ^ommi.ssfon finds the co^^an^^^ alternative treatment,
with which the staff concurs, is appropriate in this instance.
The ^^A-unt of the lease payments in question should be included in
wor1cin^;, capital an%a amc^rtized over the ^ame period as other de-
f^^^ed operating and maintenance expenses for each of the plants.

Land Costs

The staff recoma^ended an aaijustmea3t of $6,512 to riant, in
service associated with the cost of certain excess acreage asso-
ciated with five substations that the staff believes is not used
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and useful in providing service (SaBa ¢ sched, 8oZa)q This excluA
siean was based ^^ the staff's investigation which included on-site
PhYslca1 inspections of the laaad parcels to determine their used
and useful ^^^^^^ as of the date certain. In valuing tiae land to
be excluded,P the staff took an average price per acre for an
entire lot and appiied, the average to the amount excluded (Staff
Ex. 5g at 3; S.R., Sched. 8a2a),

company witness Daniel^ objected to the staffff^ exclusion of
these costs because the portiaans of the parcels identified by the
staff represent unmarketable segments. When the parcels were
purchased, a portion of the parcels were not able to be used for
aany€.hing; they were merely part of the whole. Because the market-
able portions of the parcels are being used for utility ^^rvaces
Mr. Daniels believes that the full price paid by the company
should be included in rate basea The fair market value would not
have been inflated due to the addi t s.ssna1 land which fs aan^^rket®
ab1e, Accocdinglisa the inclusion of the €u3,3, price represents
what had to be paid to provide service to customers (Co. Ex, 9C,
at 14).

The comp^nyt s argument is two-fold. First, the company
argte^s that the entire parcels had to be purch^^^d in order to
obtain the pc .,tions which are used and useful. Thus, the neces-
sary portion of tebe properties could not have been acquired vitta-
oui also purchasing the portions excluded by the staff. This
argument has been rejected by the Commissioai on numerous cacca-
sioatsa The Commission has held that land purchased by a utality9
which is tiat used and useful in the provision of utility service,
m^^t be excluded from rate base even though the utility had no
choice but to purchase a larger parcel than required far utility
purposes. Cleveland Electric Illuminatin g Ccamlpara, Case No> aiw
i46-ELMArR [ Marc , 1 at, 7; Cleveland Eleettic Iilum#nating
^e^^^n,ya Case No. 86-2025-EL-AIR (UeceR6iF g at 8 a

The second part of the company's argument goes to the value
of the land excluded. Esserakialiyg the company contends that
since the land is unmarketable, it has no valuea In Case No.
81m146-EL-AIR, the ^ommission indicated that perhaps the unused
land a'^ou^d not be valued on an average price basi^; however, in
that case there was no evidence to substantiate a different basis
of valuing the landa Here, the company contends that it has
provided sufficient evidence to show that the price of the land
was not €nfiated by the unmarketabie portions and that the entire
purchase price of the parcels should be included in rate bmsea

The company raises a valid argument; however, the Commission
would require additional evidence on this point before finding it
persuasive. There are five separate portions of land involved in
the Staff'S exclusion. The company haS simply said that they are
all unmarketable. However, no evidence was presented to show how
each land portion in unmarketable. Wi.tYaout sufficient facts to
support the company's canc,iusion of marketability, the Commission
has no way of siat^rminiAr^ whether the land is marketable or not.
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^^^ company's objection is overruleda The Commission concludes
that the staff°s exclusion is proper.

Com leted Construction ^^^s

The company oi.= ^cter^ to the staff ° s failure to include in
rate bass $89003,^41 of completed consrsuction projects which were
used and useful in providing service at date certa#,ns ^^coidtng
to company witness Daniels, the pro.ects had not been cleared from
construction work in progress to utility plant in service accounts
as of the date certain because of the time it takes to receive and
process completion reports from the various divisioa,^ an^ ^oneratm
lng plants (CoeExa9cp at 15-16 )a

The staff did not include these projects in plant in service
because they were not a part of the company's application. Fur-
thera they were not included in the company's two-^onth update
filing. The staff oppioses the inclusion of any of the projects.
Staff witness gotting testified that the purpose of the staff's
audit 1o to determine whether the figures contained in the ap^li-
cant's filings represent plant us:.•^ and useful in previding ser-
vice to customers. Zk is not the staff's mission to seek out any
and all plant which might conceivably be used and useful to ratea
payers (staf^ EX< 12, at 12). The company made no mention of the
projects until its post-staff report testimony filed 3n .^^^ch 12,
1990.

The crux of the company's arg^^ent is that the staff shcauld
have discovered the company's error and included the projects
which the company overlooked in its applfratl= and lt.s update
filing. The failure of the company to advise the staff of these
projects before the filing of its testimony, however, effectively
precluded the staff from conducting an investigation Dn t.he status
of these projects. The company contends that in Columbia Gas of
Ohio, et *1^^ Case No. 88-716-GA,-AiRg et al. (actoSer'-17, .

umbia Gas I ) F the Commission fou>d that ^^taft audit is not
requ i red, and that reliable property records and the ^epreser^^a-
ti.on that the peropert.y is used and useful are sufficien'tq The
Commission did ;Enake this finding, but went an to state that while
the lack of a subsequent inspection of the adclitiox^al plant does
not prevent its Inclusion in rate base, it is the better practice
for staff to make such supplamental investigations and that the
staff should do so in future cases involving similar ci^cu^^-
stancesa Zn the subseqxaent. Columbia rate cases, a situation arose
similar to the one p.rosent.^d by this Ohio Edison case. Hoa^ever,
in the Columbia cases, the company provided i ts information to the
staff In time for the staff to conduct the requisite supplemental
î Q$nvest3.gationm Columbia Ga-s ^obf Ohio, Gas al., CasêqWNa^. g9-616-G^a-
^$a&R^f et alY (^S'A'^A tlisSA i^9W T^ 0.T5^s i$) at b0! O d.AII this

case, there was no time for t e sta ff to conduct a supplemental
investigation.
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After due cons.iderat.ion of this matterp the Commission does
iiot believe that Ohio Ednsoas should he able ro sit '^^^^ and wait
to provide i^^ormation in its p:sstMsh.aff report t^stia^ony and theiB
complain that the staff did not do its yob: The staff cannot be
expect.ed to be responsible for detecting omissions to the comm
pany°^ applicati¢an: The company vae certainly aware that cez'^^in
constructidn. work had been ^^mpleted. but not yet transferred to
the plant accounts. There is no reason why the company could not
have provided an estimate in its application and supplemented this
wi^^i updated information in t^Stimon^^ The compan.y`s awareness is
demonstrated by mra Danie3.s' testimony that even though a com-
plet.ed project remains in the construction work in progress aew
eourat, AF`^DC does not continue to be capl.talized, Mra Danieas
stated that ^lwle are usually notified that a project Is ready for
service before the actual completioti report is prepared,9 thereµ
forex we do not ^^pi-t^^^^^ ^^^^^ even though the project is still
included i^ account 107" (Co. EX. 9C, at 16)4 Thus, it is clear
t€) the Crammission tt-at the company could have provided estimates
on this csampa,ate^ ^onstcuctis^n well in advance of its post-staff
report testimony. The ca^mpany's objection is overruleda The
company may consider the Commission's determi,nat..ion to be harsh.
Nevertheless, the Commissg¢^^ believes that it is required so that
rataF ap^iiicaeits do not waa.t uagt il the> lant minute to raise an
Issue tliereby precluding staff revBew.

Before ieavi.ng this subjectx oxae final matte^ needs to be
di^cuseedq At the heacing, the examiners denied OCCFs motion ts^
strike Mxa Danael^' post-staff report testimony on this subject on
the grounds that the .infor.^ati.o^ should have been presented
sooiiere On btief6 OCC requests that the ^oromission reverse the
examiners' ^uliiiga The Commission declines to do so, The Commis-
sion believes, as did the examiners, that the company should at
least have the opportunity to explain its position and provide an
explanation on why the information was not presented sooner. The
company was appropriately provided with this opportunity.

Other Items

OCC objected that the staff erred in i.nclud.ing costs for
post-in-service accrual of AF^^C for Perry and beaver Valley 2 in
that AFUDC accrual ahould cease as of the plants' in-^^^rvice
dates. Howeve.^^ ^CC did not pursue this objection either in
testimony or on brief, and it Is deemed withdrawn.

The Staff exCluded $2m798s099 from plant in service related
to Perry prudence audit costa incurred In connection with Case No.
85w521-EL-COIw Iras'tead, the staff recommended that these costs be
amortized and recravered, ^^ a manner similar to rate case expense
(S.R. at 16). The company objected to this excxusion from plaf^t
in service, but withdrew its obj^ction on brief.

n
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DMtecfation Reserve:

_ii-

Tkae company objected that the sta€f asijaast.ed pitirst in ^^xvice
to exc7^^^e the cost of utility poles and certain communieatloca
equipment without making an offsetting adjustment to the depreci.a-
t.i^^ ^^servea At the hearing, the staff agreed and presented rem
vi.sed figures that incorporate the appropriate adjustment, to de-
preciat#.^^ reserve fStaf^ Ex. 12, at 11$o

Generatin2 Capacit i

Considerable time an€i effort were spent in this proceeding on
the questions of whether excess generating capacity exists on Ohio
EdiGon^s system and, if so, what is the apprapri.ate regulatory ^^^
sponsep In Excess E.iectri^al Generakan' ^^ ^cit P Case No, 87-
941-EL-if^^ (Wovem ii g 1 987), t _e Commission considered these
matters on a generic basis and fssued a policy statement on the
subjectb The Commission's stated policy is that an appropriate
generic benchmark for an electric utility's reserve margin is 20
percent. Where a reserve margin does not exceed 20 geccentP t#aera
is a presumption of no excess capacity. Where a reserve margin
exceeds 20 percent, there is a presumption of excess capacity. A
reserve margin greater than 20 peccent may be appropriate if it
confers a positive net present benefit to the ratepayec or is
justified by unique system cbaracteriskics. if excess capacity is
found to exist, the Commission will determine the appropriate
regulatory treatment on a case-by-cass iaasieo- Excess Electrica1
Gensrat,in j_ CaEaci.t , at Appendix A.

The staff evaluated the current and projected reserve margins
of the applicant, and determined that the reserve margins signi,€l-
cantly exceed the 20 percent benchmark Q The staff then evaluated
the nature and causes of these margins and recommended that the
commission make no reduction to authora.^^^ revenue on the basis of
excess capacity (SaR4 at 27)d This finding and recommendation
drew a number of objectisansA The company objected to the st^ff's
conclusion that the reserve margins exceed the 20 percent, bench-
mark as well as the staff's application of the 20 percent bench-
mark to Ohio Ldi&ora. OCCe IRC, North Star, and RMi all objected
to the staff's failure to reduce the authorized revenue due to the
exiatence of excess capacikye

AppiicabilitX of t,^e 20 Percerit Benchmark

The company's first argument is t,hat the benchmark should not
b^ applied to Ohio Edison because the company's load growth since
1980 has exceeded its not capacity add.it,ior^^ during the same time
frame. According to the company, the fact that Ohio Edison's
capacity additions have not kept pace with load growth since 1980
is significant because none of the company's rate cases decided
since the beginning of 1980 has resulted in a finding of excess
capacitir. Thus, in light of the net reduction in relative load
carrying capability 4ince 1980 *ad the serie5 of decisions over
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that. same period finding no ex^^^^^ ^^paeiLy9 Lliece can be no
excess capacity now (Co. zxa BAd at l1al41e S econdF tiae company
coaxk^nds that the ^^^^^^ark should not be appiied. because the
cona' pany has acted prudently in its capacity p^ anning> ^owever,
these arguments ignore the existence of the guidelines set in Case
No. 87-941i-EL-UNCa By establashi€^g its reserve capacity pol.iey,
the C€smmissi,on. set new guidelines to be used in rAabcing d^^^^mina-
tios^s on appropriate generating ^^^^rv,es. Thus, past Caaeami^^^on
decisions do not prevent the Commission from applying the 20 per._v
^^^t benchmark. rurther, the i^su^s of excess capacity and pxu-
den^e are separate questions. Excess Electrical Genera

-ti^ ^apa^-
itr, at 2. In Case Noq 87^941m^^^UNCF ^^imsc^^^ t hat
ili-e question of excess capacity is an engineering and economic
question. Once the reserve margin is establishedb then the ques-
tion of prudence may be one factor to conaider .in determiai.in^ the
reasonableness of that reserve margin. Thus, Ohio Edison's argu-
ments are without merit.

Ohio Edison also argues that the in;.ebvenors have presented
nr^ credible evidence that a 20 percent reserve margin f^ appropri-
ate for Ohio Edison and, therefore, the 20 percent benchmark
^^ivutd not be applied to the company. However, both ^^C witness
a"aakenberg CtEC Ex. S. at 12m43? ^^^ OC^ witness Bexaiow (OCC Ex.
10, at 21-41) testified that from a reliability standpoint, the 11&0
px^tcent reserve margin is appropriate fnr Ohio Edison. Althoa^ghy
Ohio Edison presents various arguments attacking Mr, Falkenbergar
and Drs Bernow{s conclusions, Ohio Edison provided no testimony to
the contrary. Ohio Edison provided no ^^stioaony indicating what
^^i adequate reserve margin for Ohio Edison should be. Thus, the
Commissionsa cos^^lusion is that Ohio Edison has not ^eip^^^^^ated
wt:y the 20 pereant benchmark is not appropriate for Ohio Edison,
and we will use this benchmark in evaluating Ohio Edison's reserve
marqi no

Calculation of the Reseb^e M^n

'he staffrs re^^ive margii calculation fox the test year is
as follows:

5074 mw Net Seasonal Capability
+ 40 mw Firm Purchase
- 3911 MW Peak Load

1253 Reserve Margin

30a^^ Reserve Margin

(Staff ExQ 13, at 10)t  The staff projects that the reserve margin
for 1990 will be 38-05 percent; for 1991, 35a0 percent; for 1992m
33b5 percent; for 1993, 34.5 percent; and for 1994, 33-09 percent
(S.R., Sched. 8^3a)w rn contrast to the staff, the company's cal-
culation of the test-year reserve margin is 16.5 percent. The
company projects th4at the reserve margin for 1990 will be 16.1
percent; for l99lg .i7bl percent; for 1992, 14.2 percent; for 1993g

Appendix 000094



. aa9 a<a<x^^ ef 8 ae^+s^ t^^lS NtUO lJXY!WsPArJ! APPrMYNG C* "0!1S .11j4
!4€^^^1l ^ ^a^^^:^#`e ^F
1 ft^:ll'^!J!l:^F ^1^ F ^€`^^ ^^a^ A ^°+..s^ ^'i^ t^!'^!-

^^^3_^^ !!^'Pt^`!^3(t ^aQJ^li (^^iE #^F 81lS1'^!€:^ ^^ ^ R#!1llt^^
1 7

89-1001-EL-AIR ml3-

15M7 percenta and for 1994, 13.7 percent €Ca< Exa SCb ExQ OL°C-i)a
The major differences between the comparayA^ and the staff's ^alczr-
3ata^^^ can be accounted for by the differing treatment of Ohio
coal research and development capacity, the West Loraft^ generating
plant capacity, interrupti.b1e load, and the load ^ttrib#^^^ble to
the sale of power to the Potomac Electric Power Company (PEPCO),

Ir^ determining the generating capability, the staff included
108 14W of capacity associated with Ohio Edison's coal research and
development projects. OCC and IEC both agreed that this capacity

° should be included in the calculatioca. The company contends that
this capacity must be excluded from the caicaalation in accordance
with Section 4905.70, ^ev^^ed Code. Section 4905.70, Rev,^^ed
Code, provides that the Commission shall establish criteria for
the investigation, identifi^ationfan.d remedy of the existence of
excess capacity, exclusive of capacity used primarily for Ohio
coal research and development. Thus, it is the company's position
that its generating plants associated with Ohio coal research and
development must be excluded from the caIeulatfsan.

The company provided information on its coal research and
development projects in supp1emental testimony filed witb the
two-month update on September 29, 1909. At that ti.^e OCC bnc3 2Ec
filed a joint motion to strike the t^stiuLany an the grounds that
it should have been filed with the application. '^^^ attorney
examiner denied the motion to strikea On brief, OCC seeks the
recs^^^ideratio:n of its motion to strike. The Commission agrees
with the examiner for the reasons given in the November 15, 1989
entry. The statute requires that consideration be given to capac-
ity associated with Ohio coal research and development projectsa
Further, the testimony was presented sufficiently early so that no
party could be prejudiced by the timing of the filing of this
testimony. The examiner's ruling I^ affirmed.

Ohio Edison's coal research and development projects include
the limestone injection multi-state burner project at ^dgewater 4,
the B®SOx project at the Burger plant, and the NO.^SO pilot project
at the Toronto plant (Co. Ex. 83f at 2-3). The reason that the
staff Included these projects in the generating capability 1s be-
cause the units are not used "^^^^^^ily' for coal research and
developr^en£e Statf wz:tness Tucker testiti^^ that each of the com-
pany coal research projects was added to an old, existing boiIere
The units were selected because of some ^^^^^^^^ristic which made
them suitable for the projects. However, these units were in
service long before the projects were initiated and will likely be
in service long after the projects are concludeda Further, the
coal research projects add no capacity to the system. Thus, the
staff believes that the projects cc^^^titute incidental rather than
primary use of the units (Staf€ Ex. 13, at 8).

The Commission must agree with the staff and the intervercorsa
The statute provides that capacity used primarily for Ohio coal
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research and development be exciuded from the caicu.iat.ion: ^^^^
everd the capacity in question was avaa1ab,^e to customers taefore
the coal rpseareh projects began, and it wiii be available once
the projects are complete< undet these cixcu^stances, the ^^mmf s,..
si^^ cannot find that the capacity i.s related primarily to coal
research and devels^^^ent. Ohio Edi.sonas objection is overruled.

OCC and iEC objected to the staff's generating capability
determination because it did not include 141 RW of capacity ^^^
^ociates3 with the went. Lorain a^enerati,n€^ plant. ^^st Lorain Was
removed from service in 1983, and is presently maintained in a
^^^^ standby status (T.ro XIIY, 10T11)< It was taken out of ser-
vice because of the high cost of fuel oi,iti The company antici-
pates that It wi.il take approximately 30 months to bring West
Lo^airz back on Xine9 and ^^^^ent^^ expects to return WeSt L,orain
to service in 1993 (Tra XXI2, 13)a On this basis, staff witness
Tucker included the West Lorain generating capacity in the com-
pany°s total capability beginning in 1993.

The Comm4ssi.an is of the opinion that West. Lorain should not
be censidet•aed as part cE the company's generating capability at
this tiMep 7°hiS plant was not used and useful during the test
i€^at and is not part of plant in SeaVice fog ptarposes of this
case. There are a number of matters that must be addressed and
resolved prior to the company's return of West Lorain back .into
service (tda )< Further, it is anticipated that it will be at.
least 30 ^i^srsths before West Lorain can returned to ^erv.icea
Clearly, West. Lorai,^ cannot be considered part of the company's
existing capacity. The staff has appropriately accounted for West
Lrarain capacity in its projections for 2993o OCC's and 3EC's
objections are overruled,

In the staff's peak load calculation, it excluded load as-
sociated with interruptible CUstomerSq The intervenors all agree
with this ^^clusione in Case No. 87^941-ELwUNC, the Commission
determined that because generating reserve is not necessary to
cover interruptible load, the reserve margin calculation should
exclude interreaptitale load4 In that case, hos^everg the ^^mmissi.on
found that the peak load shall be calculated as the utili.tyks
native lraad4 Native load is defined as the internal lan€i minus
interruptible loads (as defined in ECAR Document Nox 2). ^^^^
issue in this case arises because ^CAR Document No. 2 defines
in+terraapt.ibi.e load as that which can be fully realkzed in ten
minutes (OCC SR. 33)9

Ohio Edison contends that under its interruptible contracts,
the company cannot, interrupt the load wi.thout, 1ess than ^S minutes
notice for an emergency i.nt.errtipti,on and at least. 90 m.inutes ir
the event of an economic inter rupt ion w ^^ca^^^ the ^ofmpany's
interruptible lea^ cannot be realized in ttio time provided by ECAR
Document NoR 2, it did not subtract any of i4s interruptible con-
tract custom^^^t load from peak load (CoN Exo 'Llp at 11).
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The Staff and the intervenors argue that tkiT teal minute
standard of ECAR Doeu^ent Nox 2 is a Bronsiderat.ion only for daiiy
operating reserve purposesf and it should not be applied to the
^^^^^^^ ^^^^city marg#^ ^^^^^^^s bere. TE^ey areg,^^ that the coaas-
MiSSiOn6S use +^^ ECAR Document Na, 2 mu.^^ have been an oversight
or an i^^dv:. ^ent error. The Commassion3s i$itent in Case Noa 87W
^41wEL-U3^C was that in calculating the reserve marcsine interruiatw
ible load should be excl.usieei, The Commission poiniea^ out that
some utilities now have interr€^ptxbi.e load which apptoaches the
size of a base load generating unit. The Comm.issio¢^ concluded
that reserve is not necessary to cover interruptible load and6
therefore, the reserve calculation should be based an native load
which excludes interruptible load. Excess E.lectrica.^ ^enerainq
Capacf tya at 2. In describing the ^^thod 6y__which t-a compute the
reserve margin in Appendix 8, the CDMMiSg.ion referred to the defi-
niti.or^s of native load and internal load used in ^CAR Document No.
29 Ho^everA the Commission never intended to define interruptible
load by ^^^^ Document No. 2. Obviously, when making the ^et^rminm
ation of how much capacity fs required to ^^^^^ Ohio Edisran;s
load, it makes no difference whether the load :ig interruptible
within 10 or 15 minutes. Under either circumstance, the company
does not need instai.l.ed capacity to serve this load. Ci.early6 the
ECAR Document No. 2 definition of interruptible load should not be
applicable to the determination of the reserve margin. According-
l^^ the peak ioad calculation should exclude i.nterrupt.ibi.e lbado
Ohio Edison's objection should be overruled.

In light of the eonfus#,on in this case on thp matter of
interruptible load, the Commission believes that the method of
calculating the reserve margin as described in Case No. 87-941m^^-
UNCb Appendix 9, should be clarified to conform with the Commi.sw
si.on6s intent, The Commission directs its staff to take the
appropriate steps to accompliah this task.

The final area of major controversy in calculating the peak
load is related to the Potomac Electric Power Company (PEPCO) firm
power sales agreement. This agreement became effective on June .ib
1987, and continues for an 18-year period until December 31x 2005o
The amount of the firm sale :began. at 200 NW, On January 1, 1989¢
it was stopped up to 300 KW, and i.n June of 1989, S^ was stepped
up to 450 Nw¢ where it will remain until. 2005. ohia Edi.sor€^^
share of the 450 MW sale is 387 MW, with Pennsylvania Power being
responsible for the remainder (Co,• Exx 11, at 5). The contract
requiren that PEPCO shall, have parity with Ohio Ed;.son's native
load, in the event curtailment becomes ^^^e-gsaxyr If a shortage
occurs and requires Ohio Edison to curtail a percentage of service
to its native load, Ohio Edison may not curtail ^^^%ice to PEPCO
by more than the same percentage iid9):

The staff excluded the PEPCO sale in its reserve margin cala
cu2aii^^ Of the ^OO contending that it us non-juriss3ictie^^al
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(Staff EXa 13, at 4). a"he eompaa^^ objectLd to the exci.usiora, it
is true that the FSfl^CD load is a^on,.jurisdictionai. The costs as
sociated witb this sale, a€acludang a resex^^e margin, have been
excluded from the cost of service for ratemaking purposes €co9 Ex.
1OAp at 8-9l. However, that this sale is non-jurisdictional for
ratemakIn^ purposes is not zaecessagii.y ^elev^^^ to the determinaa
ti.on. of the company's reserve margin. in calculating the reserve
margin, the Commission is interested in determining how s€€ch ca-
pacity the company has to serve its ^^stomerso The 387 MW PEPCO
sale is an ongoing daily firm load requirement of the company.
PEPCO has been taking energy deliveries at an average load factor
of over 85 percent, ainri ttaeme de.iiveries are ratitinel;y made, even
during peak coraditiores (Co. Ex. 8P., at 5-6}9 The Commission is of
the opinion that the megawatts associated with this firm sale
should be recogniz+ed in calcui.ating the peak 3.oad requirtmer€ts of
the company. Exclusi+^^ of the PEPCO sale from the peak load cal-
culation would imply that the megawatts associated with the sale
are availabl^ to the company for service to customers4 ^^^everp
this is not the case. Ohio Edison is obligated to serve ^^^^^ on
parity with native load, and 387 nw are not available to serve
cuskomerso Thus, the PEPeO load must be included in the reserve
margin ca1cuiation.

The intervenors have raised other arguments to exclude the
PEPCO 503e from the reserve margin ca3^^i"Latione Essentially, ^he-
arguments are as follows. with the addition of Perry I and. ^^aver
Valley 2, excess capacity now exists on Ohio Edison's system. The
PEPCO sale was a response to excess capacity, not a remedy for it.
Further, the PEPCs^ contract does not recover the costs ^^sociaterl
witb the excess capacity, whici€ intervenors would value as the
cost of B^^^^^ valley 2A The PEPCC^ contract is based on average
costs. Thus, they contend that the PEPCO sale must be excluded
from the peak load used to compute excess capacity because rate-
payers should not be required to pay for any of the excess capac-
ity aseigned to PEPCO (IEC Sx; 5, at 48-50; North Star Ex. 14, at
5; OCC EXm 10, at 52-53).

The Commission agrees that ratepayers should not be required
to Pay fOr any co^^^ ^^soci.atec€ with the PEPCO sale, it is for
this precfse reason that the costs associated with the 387 R'^ firm
PEPCO load plus an amount for r^^^^^^^ have been allca^^^^^ away
from the jurisd.ictional customers in this caseg The costs which
Ohio Edison recovers from PEPCO are irrelevant. it is the alloca-
tions process, not the pricing of the contract, that affects re-
tail cu^tomers° revenue requirements. The tnterve€€ors would have
the Cammission eliminate the cost of serving the PEPCO load once
through the allocations process and a second time by counting the
capacity used to serve that load as excess and making an excess
capacity adjustment to the revenue requirement. This result is
€anreasonable. The cost of serving the PEPCO load is not included
in the revenue requirements in this easea Fasrtherp the 387 mw
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PEPCO load is not available to serve Jurisdicta€anal customersn
The Commission finds that under these ca^^umstances, it would be
Inappropriate to exclude the PEPCO load in the generating reserve
calculationa The companyss objection will be sustainede Howevera
because we are allocating out a slice-of-system cost to reflect
the PEPCO sale rather than the cost of the most recent capacity
addition, we ^^cogni^^ that Jurisdictioraa1 customers are bearing a
cost associated with the most recent capacity acldit^ong In ex-
change for the costs borne by the Jurisdictional customersp as the
contract expires or in the event that Ohio Edison reduces its
commitment under the contract, absent prior Commission approval,
the company shoul.d not enter into further long-term, firm off-
system sales of amounts repc^^enting the PEPCO capacity.

One further matter concerning the reserve margin calculation
needs to be addressed< While actual peak lead data is ueed to
calculate the 1989 test-year reserve margin, forecasted data must
be used to estimate the reserve margins for the five-year pro-
jected period 1990-1994. At the time this case was filed, the
1989 load forecast was the most recent forecast available, and the
parties used this data in their analyses. However, in January of
1990, the company released its 1990 forecast. Company witness
Byrd testified that the 1990 forecast reflects Ohio Edi^on's most
recent experience and contains the latest and ^^st estimates of
the peak demands that the company expects to supply in the future
(Co. Ex. ?^^ at 30). The company recommends that the Commission
use the 1990 forecast data in making it^ peak load calculat.iores¢
The staff and ^^C oppose this recommendation.

The staff believes that the 1489 forecast should be used
because it represents the company's published estimate as of the
test year. OCC contends that had the 1990 forecast been made
available to O^^ earlier, OCC would have used it. However, it was
not made available until the beginning of 1990. Accordingly¢ occ
used the 1989 forecast in its an.a3^sise f3CC urges the Commission
to do the same.

Forecasting is an estimate of what can be expected in the
future. It fs not a precise analysis of exactly what will occur.
However, a forecast that considers the latest information avail-
able is linaly tV be more reliable than one that uaes csutdated
€nformationm For this cosson$ the Commission believes that the
1990 forecast data should be used in the projected load calcula-
tion. No party has presented any valid reason why the 1990 fore-
cast should not he used. The company's objection. is austalnedR

For purposes of calculating the test-year peak load in this
C889$ the ^^mmisglon has used the actual single highest peak
because it in representatfve of the company's normal peak load9
The use of the actual peak load in this case does not, however,
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^^^clud+^ the use of a different method of calculating the peak in
the future if it is deterraigied that the actual peak ^epresents an
aberration from normal condi^ionsn

The ^alcaalatic^^ of the reserve margin for the test year in a
^^nn^^ ^onSiatent with the foregoing discussion is as ^ollowsa

5,074 HW Net baasondY Capacity
40 ^W Firm Purchase

4A^^3 Rw Peak Load
96'1 ^fik4 Reserve margin

22A84% Resecve Margin

ti Foc 1990, the reserve margixa is projected to be ^^ 34 percentl for
1991, 20r98 p^^^^nt; for 1992, 17a75 percent; for 1993a 19.24
percent; and for 1994, 17.14 percent. "^^^^^ ^^^^^^a m^^gi^^ are
slightly above the Commission'& 20 percent benchmark through 1.991a
^^^^r 1991, they fall below the benchmark. The int+^rvenors urge
the Commission to make an adjustment for ^^^^ss capacity. The
preferred remedy woexld be to disal3.^w a return an, equity foc
capacity deemed to be above the 20 percent benchmark. However,
under the circumstances presented in this case, the ^^nzx^^ion
believes that no adjuatmen^ is warranted.

The primary reason for t^^ ^^^^missuonFs conclusion chat no
^^JuStment should be made is that the deviation above aa^e bench-
mark is extremely small. Furthor9 the reserve margin falls to
below the benchmark after 1991. The Commissboa^ does not consider
Ohio ^^^^^^^^ reserve margin to be ^^^^^sive, Further, even at
the staff's higher ^^^^^^^ ^^^gi^^ ^al^^^^^^ansr it recommended
that no adjustment be made in this caser In making I^^ recom-
mendation, the sta€i considered a number of factorsr Pf rsk, the
staff believes that capacity used for state and federal experim
men^^^ programs confers a benefit to the ratepayer in the long
run. Second, system planning is necessarily done on a corporate
basis, which includes Penn Power. The total system reserves are
lower ^nd are projected to fall In the 1990s. Third, "acld rain"
legislation is very likely to reduce available physical and
economic generating capacity in the near futurea Finally, the
capacity sold to PE1^^^ has reduced the reserve margin and also
confers a benefit to the ratepayer (SoRa at 27)a The Commission
agrees with its staff, that under the circumstances presented by
this caBs, no adjustment should be madea

Working ca.f talt

Wa^^king capital has been gen^raliy defined as the average
amount of capital provided by investors In the companyF over and
above the investments in plant and other specifically identified
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rafe base i^emso- to f:ridge the gap between the time experadittices
are required to provide service and the time collections are
received for that service. The obj+^^^^^e of including a working
capi taI aI3eawance in rate base f s to produce a total rate base
that wili result in allowing investors the opportunity to earn a
fair return on all capital irsv^^^^d by ^^em in utility operations
(S.R, at 19-20)d

The Staff recommended that a $325¢525m^^^ allowance for work-
ing capital be included in the rate base valuation (s9Re a Sctaed.
11). The company raised soverai objections to the staffas a1low-
arsce and proposed a workarag capital allowance of $537,9?gf 302 (Caa.
Ex. 5A, Schade 8-5)a OCC also raised several objections to the
staff's recommondatfon. IEC raised two objections concerning the
working capital a11^wance8 howevere these objections were with-
drawn at hearing. The matters in dispute are discussed below.

cash ^2Mo^ent

One component of the working capital allowance is cash work-
ing CWtaI r Hisforica31y, the staff determined this component
based upon a formula approach which used one-eighth of operation
and maintenance ^^^ense, less fuel and purchased pc^^^^, plus a
fuel expense lag ai1owancep less one-fourth of operating taxes
exclusive of F€CA, the .75 percent excise tax, and deferred income
taxes. Hos^everg in Ohio Edison Comgan F Case Ntse 84m1359-EL-.^IR
(October 298 1985); Ue Commission approved a new formula. The
new formula was based upon the comparay^ s lead/lag study and used a
revenue lag ratio and an expense lag ratio to derive revenue 1.ag,
dollars and ea^^onse lag doildrsa the net of which was the ^pp1^^
^ant's casla working capital allowance (SeRa at 20). 1n this casee
the staff updated the ratios developed in the prior case to
account for changes in accounting or in payment ^chedule& which
affect the leads or 3ogs of f.ndlvifta1 Items (Staff Ex, 8 , &t 7 $ ,

in determining the cash working capital componenf$ the staff
applied the expense and revenue lag ratios to adjusted test-year
operating tevenues and expenses (Staff Ex. 8, at 2). The company
ebjectad to the staff's method contending that the revenue lag
ratio should be applied to proforma revenues and expensese The
Commission has c^^ a number of occasions determined that the
staff's method is appropriate unci results 1^ a more representative
working capital allowance which reasonably represents the sharep
holdersg investment in addition to their investment in plant in
serviced Ohio Edison ^om ^^ ^ Case Noe 84-1359-EL-A1R (October
29, l^^^)^^ev^ ^^ Eiectric 11luminafi^ Co., Case No-0 85-2025-
Ei^-AiR (December 16p g .7^ TO RFEM-so-n Co., Case Nt#< 86-2026-EL-
A1^ (December 16, 3987; Ca1.un a Gas of Ohio Incd s Come No. 9g-
616-is^-AIRg ^^ al. (Apri g 199T) e ^h €r Edi^on has presented
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nothang new s^n this point for ahe C(o9ass3xss8an°s consi.derati.onA and
its o'^^^^^^on should be averruled.

The company further objected to the sta€^^s application and
adju^tmt%nt of the formula in a manner in which the company con-
tends is se1ect#.ve and arbitrary and which ^^^^^^^^^^ally underm
states cash working cap.l^ala SPeci€sCall.,^^ ^^^ company objected
to the sta€€8s failure to adjust the expense lag ratio to reflect
known changes in expense lags due to changes in payment schedules
for FICA taxes, and OCC and PUCO assessments. Other alleged se-
lective adjustments to which the company objects are staf€ adjust-
ments related to OES Fesel.f Inc9, Perry and Beaver vall^^ sa1e/
l.easebacx.sr vacation pay, and federal and state unemployment
taxesa

Company witness riover testified that his objection does not
go to the calculation of expense lag days calculated by the st,34€g
but to Its selecti.;^e altecati^^t of a lew items which has the
effect of reducing working capital, without attempting in an even-
handed and comprehensive manner8 to update all areas where lag
days may have changed. For instance, he indicated that the staff
revised the FICA tax rate but failed to accelerate the date of
payment of the FICA tax by two days, fuc°ther, the staff used a
thgeewyear average for PUC4^ and ^^^ assessments in its lead/lag
onalysis, even though the lag days for these items decreased
during each ^ear. He recommended that the selective adjustments
be rejected eantil a comprehensive update to the lead/lag analysis
k^a.,^ been performed 1Co4 Ex. lDSP at 131.

The record reflects that the staff did not reflect a change
in the FICA tax la^yinent schedule because the new €eaeral requi^e-
mentwi,ll not become effective until July 31, 1990 (Tr 9 XVI, 171).
Further, the staff used a t1q,reeWyear uvcrage for PUCO and OCC
assessments because the payments €lticiuates^ every year. it was
#mposs1ble to determine if any one year was more reasonable than

° the other. To eliminate this fluctuation, the staff used a three-
year average of the p^^^^^nt dates to determine an average payment
date. The staff used ilel^ average payment date to calculate the
leasi/lag days for the PUCO anJ OCC assessments 1 Sta€f Exr 8g at
61 . The sta€€ ° s approach to the PTCA tax payment schedule and the
PUCO and C^CC assessments is ^^^sonab.lee and the Commission wil.l
accept 3 t9

ccancean#.ng the ^^affxs other adjustments, the record reflects
that the staff's revisions to the l^^d/lace^ study for uncollectl.bl^
accounts expenze, nuclear fuel disposal costs, vacation pay, and
investment tax credit were due to recent Commission opinion and
orders issued since Ohio Ed1sonas last rate ca$e9 The staff's
adjustments were ^ansiste€^t with the prior precedent. The staff's
revision to nuclear €uel and the Perry and Beaver Valley sale/
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l^^^^^^cks were due to changes in thO payment f€atterns nf these
iteMSp The revision to the federal and state unemployment taxes
were made in accordance with items discovered in other recent
cases before the ^ommission4 In addi.ti.on to the i.tems adjusted,
the staff ^eviewed other items in the lead/lag sfudy9 These items
inclurlest non-associated company sales ^ev^nuesf CAPCO transmis-
sion, fuel expense coal, Euel expense ra438 purchased and inter-
change power, and CAPCO ea^^ens+esa After reviewing these items,
the staff did not change any lead/lag days ^e-:&use there were no
significant changes i.^ the payment patterns (Staff ExQ8, at 7-81 e
The Commission finds the sfaffP^ adjustments to be acceptable and
will adopt themg The staff's recommendations are based on prior
commission®ap^^^ved adjustments as well as real changes in payment
patternsa The company has complained about the staff's adjust-
ments which only reduced working ^ap.ital„ If there were signifi-
cant changes in payment patterns which would have increased work-
ing capital, the company should have presented them . i^a light of
the c€s^iss^.aan°s inclination to ar^jus^. the rat^.os r^f the new form-
ula, the Commissi.on, suggests that in the next base rate proceed-
ing, Ohio LIdnson s^oull feel free to make its own proposals con-
cerning this mbtterA

On November 30, i.989a the applicant sold its accounts receiv-
abie to Ohio Lsiison Cagital. As a result of the transaction, the
applicant will collect revenues more quickly which reduces the
need for working caPftal collection lag days $SaR, at 11). The
company objected that the staff failed to accurately calculate the
imgact Of OES Capital on cash working capital and no1 operating
#^come by using incorrect balances for accounts receivabIo sold to
USS Capital and by understating the billing lag associated with
accounts receivable sold. Company witness Flower testified that
the primary impact of the sa1e of accounts receivable to OES Cap-
ital under the staff's lead/lag approach is the reduction of the
revenue ^^^% lag due to the fact that the previous days lag be-
tween billing for electric service and receipt of cash is almost
entirely eliminateda However, the staff incorrectly assumed that
the billing lag is entirely eliminated (Co. Exa iOSW at 8)Q Staff
witness Garcia agreed with the company that 1444 lag days should
be added to the retail revenue from sales lag days and that the
revenue lag days for non-associated sit1es revenue should be chang-
ed to 24913 days. There is generally a one-day period betwoon the
billing of accounts receivable and their ^ale to CBS Capftale The
effect of intervening weekends and holieairs results in a small
billing lag of 1.4 days for retail revesaaee and also for the non-
associated sales. The one day of revenue in receivables lag for
the non-associated sales is sfmilarly impacf.ed by weekends and
holidays as is the retail revenue (sta€f Exa 8, at 9). The com-
pany's ^^^^ct<on is sustained and the cash working capital allow-
ance should be adjusted accordingly.
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OCC alleged that the staff erred in its Ca.ica,ai.ation of the
lead day values associated watii Pennslsivaxain foreign corporation
franchise tax, as it assupi^^ these tAx€es were paid in advance of
the service period instead of in aa`z°ears0 Staf€ witness Garci^,
howevtr, indicated that the applicarst°s lead/lag study shea°os that
the taxes for Pennsylvania foreign corporation franchise tax were
paid in advance of the service period (ld.)a OCC presented no
evidence to support its view; neither di'd it address lehs,s matter
on brief. The st.afi''s treatment of the Pennsylvania foreign
corporation franchise tax will be adopted,

OCC objected to the staff°s ca.lcazlation of the lag associated
with sale/laaaaxebaaPk expenne. OCC witness Hixora testified that an
adjustment was necessary to ^°ef2ect the fact that lease payments
for Beaver vai.laRy 2 are made in ar^ears, not in advance of the
service period as originally ^^su-masai by the staff. Ms, flixon
testified that the lag of 91o1; days shoaslcl be applied to Beaver
vali^^ 2 lease payments instead cf the 6003 days lag initially
caiaRa.alataaci by the staff (^^^ Ex. 2r at 5-7)4 Staff witness Garcia
agreed with OCC (Staff Ex-0 8, at 10). No evidence to the contrary
was presented. OcC8s objection should be sus+tai.a3ecia The cash
woa-kiiig capital allowance shotilr^ be cal"lated in accordance with
OCC's recomagsea#datiors.

Coai invaantor

The applicant requested a fossii, taael. inventory working dap.i-
ta3 allowance of $42a960g30$e which iracludeaF *41,733,883 attribut-
able to coal inventarY (Co. Eae> SAA Sched. B-5 and Bm5,l). The
staff reviewed the applica€at°s request and recommends that the
Commission adopt this allowance. To review the reasonableness of
the applacant's proposed fuel inventory for t'atea^^king purposesf
the staff coaapared the applicant's test-lsear 13-month average to a
calculation based on an average 60-day supplia, The staff calcu-
lated an average day8ag burn at each generating station. This av-
erage° day's burn was multiplied by an asitimate of an appropriate
number of days' supply. in this case, the staf fused 60 days.
The sta€f's inventory balance, priced at the date certain cost per
ton for caal, yielded a coal inventory allowance which exceeded
the applicant's proposed allowance. Further, the applicant.^^ pro-
posed coal inventory allowance was less than the allowance granted
in Ohio EdisrBngs last rate case. Because the applicant's request
fell below what the staff calculated to be reasonable and below
wnat had been determined in the past by the Commission to be rea-
sonable, the staff concluded that the applicant's request in this
case was reasonable (staff zx6 12 0at 23-24) 9

C^^^ posed a number of objections to the working capital al-
lowance associated with coal inventory. All Of OCC's objections
are based upon the staff's use of a target 60-day coal supply for

§4
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Ohio Edison. OCC r^^^^^^nd^ a workl.nsa capital allowance for coal,
inventory #a^ the ^mount of $30a760,016 based upon 40 days of
supply (OCC Ex. 5p afi. 15).

Ohio Ediaon has a target inventory 1evel of 60 days (OCC Ex,
5, at 2). The parties have directed their arguments toward the
reasonableness of this t^^getA The Comraissiors will, to the extent
nerressar^^ address these arguments. However, it must be kept in
mi.nd that Ohio Edison currently is operating with approxi^^^^^^ a
^^-day fuel inventory at each plant (ids at 12). Pr^^^^abiy it is
this 50-d.ay 3evel which is the basis ^ the comgany,s requested
coal 1.^^^^tory allowance, and not thia 60-day target level upon
which the parties focus.

t3CC argues that the staff failed t^ evaluate the company's
present policy of maintaining a 60-burn-day supply at each of its
generating plants. However, the staff based its opinion on its
own experience, on a comparison of t1^^ applicant's inventory
levels to the inventory levels of ottier companies, on prior ^om--
m^^siDn determinations in rate cases, and, on the fitidings of the
companyg s electric fuel component (EFC) proceedings (Irr a XXT Y g
177-180)Q In all recent EFC proceedings4 the present 60-day
policy Y,^s been found to be reasranable, C°ltio Edison Company, Case
Wo0 88-2434-EL-EPC (^^^ember 28, 1988); t^^i-o Es^ ^^^ ^omanye Case
No. 89-144m^^^^^^ (November 21, 1989). -O^^a ^ objection ®ts this
point is without merita The staff has evaluated the comisarsy$s
present policy and found it to be ^^^^onable,

Next OCC asserts that the staff failed to corasidet the impact
of generation from Perry 1 and Beaver Valley 2 on the sequired
coal inventories. This allegation is incorrecte To review the
reasonableness of the applicant's proposed fue1, inventory for
ratemaking purposes, the staff compared the test-year 13-monkka
average to a ca1cu3ation based on an average 60-day supply4 The
test-year coal consumption used by the st&ff reflects the genera-
tion from applicant's share of Perry i and ^^^^^r val1.^^ 2. ^otka
units were generating power during the test year, and the avail-
ability of the nuclear units would have affected the order in
which the company dispatched its generating units, thereby inpactm
3na upon the average day0s burn at each coal-fired generating sta-
tion (Staff Ex, 12, at 22-23). The effect of nuclear generation
is thus already reflected in test-year coal crFnsumptione

OCC further objects that the staff did not analyze the com-
pany's use of the utility fuel inventory model $urim1. How^ver®
tfie staff did not perform such a review because the company did
not base its coal inventory allowance on the results of the UFIM
model. The applicant used the model to help determine whether the
cairrent policy regarding the number of day's supply is adequate
(Ida at 25-26). The model confirmed that it was. However, the
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staff belfeve- that one should not base a eaide reachasaj policy
s9ch ah appropriate Inven#:ory ^^v,^.^^ so^^ly. ora the basis of a
computer m€sdol (Id.).

In support of the contention that ^ 60mday target inventory
level is unreasonablex OCC witnes,^ ^il#,ger ran the U^^IM model
correcting for certain errors which he perceived were made by the
comparaya The result of Mr. liallger°s run of the ^^^^t model showed
that a tat :et fnventory level of 2" siaya is ^ppropriiat,e for Ohio
EdiSon. (OCC Ex8 5p at 11). based upon this araalysis, firs Hil1ger
recommended that Ohio Edison reduce its coal inventory at each
plant to 30 days. His reduction would take place in two steps.
He recommended thbt the company sh¢auld achieve 40 days as of
October 1, 1990, and 30 days by October 1 2991 (xds ad 12)a

Mr> ^illgerFs recommendation is inappropriate. if Ohio
^di^n-I were tO maintai,n its inventory at the r^^^mmeraded x^^els+
it would have to impose f.tr, emergency electrical proceduresn
Linder the company^^ Commissioi-approved emergency electrical
procea'Aures, when system fuel sup^lies reach 40 normal burn days,
the company must make appeals to all cu^tomert for vc:1i-intary coriv
seia{at#on to effect a reduction of at least 25 pereent of all non-
pxeot.€ty use ot electaicaty. AL 30 clays supply the company will
implement mandatory curta.flmeiat procedures for all customers (Co:
E. 29), Mrs ,^^llgeLps reeDni-n€:ndaticen Is rej+^cteda

Desp.ate the volume of qvie^^^^^ an this subjectp no credible
evidence has been presented from %vhi^h the Commission can conclude
that the company's 60-day tarz;^^t inventory level is now r^^^^^^
^blee Accordingly, all of CBCC' s objection5 are overruled9 and the
Commlssfon will adopt the company's proposed coal inventory for
working capital purpcasesw

Materiais and ^^^^s

The staff recommended a miiterxals arsd. supplies working ^^^i-
t^^ ai.1owance of $49,404,000 CS-R.9 Scfgede 11io The applicant's
proposed materials and ^upp1fes component of working capital f^
based upon a test-year 13-month average of month-end balances held
for normal operation arad repair purposes and whicf^ ^^cludes three
percent held for construction. The ^taff's recommended allowance
excludes 3823 percent held for construction xnd half of the Perry
f^^entozy lid. at 20i. The company ^^^^cted to the staff's ^xc1^^
sion re.^^^^a- to Parr68 invento.rya

In the course of the staff's .fnv^^tiga'.ioa^ in Cleveland Elecm
9trl.c I.^^^^in^tinE Company, Case Noa ^8m170#EL-AIR (J&n_uar_y 1"." "

^), tho staff noted -that the mate$ ials and supplies balance for
Perry was substantially larger than the materials and supplies
balance for either Deaver Valley 2 oi Davis Besse4 tn fact, it
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^^^ ^arget than the materials and ^upriieb halance for Beaver Vaim
le,^ 2 and Davis Besse combined, in that p^^^eedingt the staff
recoa^^en^ed that E"erry materials and supplies be redue^^ by 50
percent. The CDmmission, noting that the company presented no
justification for i.ts Perry aaateriais and supplies amount, acceiat-
ed the staff°^ recommendation 15taft Exo 12p at ^^-10e The staff
found no significant reductioii ra^ Perry inv^^^ory in this case and
makes the same recommendation here €S.R; at 20).

The company conten^S that the ^^^^^'s recommendation is in-
appropriate because it did not compare inventory at comparable
units< Fi^stp Beavea: Val3,ey anri Davis ^^^^e are pressurized water
r^^^^^^^, while Perry is a boiling water reactor (Tr. XXXII, 95-
96)a In addit.ion, they are much smaller units. Company witness
Esani,els testified that the Perry inventory maintas.ns nuclear
safety-related ego.i,^mont and a host . of other supplies necessary to
operate and maintain the pxant. Mr. Daniels indicated that there
are five one-unit boiling water nuclear reactors in the United
^tates similar in size to Perry. Of those five, @ie received per-
mi^sion fvom the operating ^ompebnies of two of the units to com-
pare inventory levels at those un"i^^ with the Perry inventory
level. "i^ comparison shows that PerrirF^ inventory 1+e4}el is conw
si^^^^bly less than one unit and e^^^^rabk.^ to the other unita
MrV Daniels stated that when inventory levels at comparable units
are com;pared^ there is no basis for an adjustment (Co. Ex. 9Cx at

Based upon this record, the Commission is of the opinion tiiat
the staffms adjustment to Perry materials and supplies inventory
level should be rejecteda Fi.rstP the staff made no independent
analysis of the inventory at ^erey4 The staff merely compared
Perry8s inventory wit^^ the non-comparable Beaver Valley ansi Davis
Besse units and observed that Perry's ia^^^nt^^^ was higher. Based
^^^^n this sole o'^^^rvati.onp the staff adjusted the ^^^^^^als and
supply request by one-halfw However, In this case, unlike the !^^^
^^^^, the company presented evidence that the 3nvegatary is ^^^^ir-
ed to operate and maintain the plant. rurther, when invent^^y
levels at comparaiZle plants are reviea^^^, the Perry inventory
^^^el. is not at ai1 unusual. The ^^^missios) believes that Ohio
Ed^son has justified the ^^^^y materials and supplies inventory
.^^^elet the couapanygs objection is sustained.

^^^ presented a number of objections con^^rning inventory
management and contrss.l and concluded that the company's materials
and supplies inventory is overf4ated> Hs^^^^^^^ ^^^ provided no
testimony an this subject and did not arci^^ass the matter on briefa
^^^^^dia^^^^, occls objections on materials and supplies are over-
ruled.
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[ke€erre4 2peration and Maintenance Exj2enes

l°he Commission has previously authorized Ohio Ezll.vc^^ to defer
on its books and to accrue carrying chaage:: an certain operation
and maintenance expenses associated with Perry and Beaver Valley
2. The expenses were incurr^^ by tlie company from June is 1947
through February 18 198B for Perry, and subsequent to November 17,
1987, for Beavec Valley 2. Electric rates for the company's
customers effective ssn. February 2, 1988, included annual costs
attributable to Perry; therefore, deferral of Perry operation and
maintenance expenses enrled on that date. Ho+^ever, those electric
rates did not include recovery of Perra^ amounts deferred through
rebruary Yp 1988, This rate case is the first opportunity which
the Commission has had to address the deferred ^^aver Valley
expenses (Coe Ex. 9A, at 8-9).

The company included as part of working capital in tlei ^ case
the unamortized deferred Perry and Beaver valiey operation and
maintenance expenses at ena of test-year leveisa The staff agreed
that these amounts should be included at end of test-year levels.
EBcC objected, arguing that the balances should be restricted to
those accumulated as of the date certain. ^^^^^ recommendation
would reduce the company's working capital allowance by approxi-
mately $60 million.

Staff witness H^^s testified that staff often relies upon the
date certain concept to quantify rate base working capital. How-
ever, the staff believes that the circumstances surrounding this
item warrant a different treatment. Prior to June 30, 1990, the
applicant is compensated for carrya.ng costs on the unamortized
balance through the accrual of carrying costs9 When the rates fn
this case are set, the applicant will be compensated for carrying
^^^^s an the unamortized balance through inclusion ira rate base,
i€ the date certain balance of unamortized deferred costs is used
in rate base, the appli^^nt will not be compensated for carrying
charges on the difference between the unamortized balance ^t dite
certain and the unamortized balance as of June 30, 15909 Due to
regulatory lag, even If the end of year balance is used, there
will still be a portion of the balance upon which the applicant
will not receive carrying costs and which it will be required to
carry on its own unti.l the next rate case. The staff's year-end
recommendation will mi.nimiae the amount the applicant will be re-
quired to carry. Under the staff's year-end recommendation, the
applicant would only be required to carry the difference in de-
ferred expense balances between ^^^^^^er 31, 1999, and June 30,
1990, or approximately $66 million. if occls recommendation to
use the date certain balance is ado,ptedb the applicant would be
required to carry deferred costs of approximately $132 million
(staff Ex. 14, at 6-8)a
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Section 4909,15tA1i1)g Reviso.d CodeP requires that rates
shali. be fixeai based upcan the date certain value of property used
and useful in providing public utility ^^rvace9 Nowevere the
statute sets no such specific date for determining working cap-
ita1.. The statute refers only to a reasonable allowance for work-
ing capitaYa Thus, attta^^gh a reasonable working capital allow°
arace should be representative of the test-year requirement, the
mechanical application of a date certain valuation is not requir-
ed9 In determining a reasonable working capital allowance, the
Commissfota has previously used a date certain valuation, a 13-
month average, ^^ end of test year, depending upon what is most
representative of the e®mpanyPs operaticsnsa In this case, the
balances grew larger each month, and it is the end of test-year
balance amount which investors will be required to carry during
the period rates set in this case are in effect. These ^^^^r-ed
°Ypenses have been carried by the investors for over a two and
--e@hal^ year Peaiode The investors will continue to supply funds
-,-^^^^^^^^ to carry the balances in the future, as these expenses
mill be amortized over the life of the Perry and Beaver Valley
plants9 Under the circumstances, the Commassion as of the o^inion
that the end of test-year balances are the most representative aaaI
should be used for working caiSiCral purposesa Amortization expense
should be calculated acc+^rdirtgi.y°

'\ ^e&ver.-Va11^y,2 Post in-Servfce CarEyipa Charges

Ohio Edison has also been authorized to capitalize Interest
on i€s investment in Beaver Vi21ey 2 from the in-service date of
the unit until rates are made effective that reflect inclusion of
such amount in rate base-0 The company was authorized to accrue
carrying charges at a net of tax interest rate of 6.6 percent.

The company included $31,192,161 of these carrying charges
^^^^^ed between the date certain and the end of the test year in
its proposed working capital al1owareceg The company argues €.hat
these costs are no different than the other Beaver Valley 2 costs
being deferred by the company and iracluded-in working capital at
end of test-period levels. As with other Beaver Valley 2 deferred
expenses, the amount of carrying charges has grown throughout the
course of the test year and will continue to increase through June
30, 1990a Thus, according to the company, the $ome reasons which
support the inclusion of deferred operation and maintenance ba1.-
ances in working capital a1so warrant the inclusion in working
capital of carrying charges capitalized from the date certain
through the arsc€ of the test year ;Coa Ex, 9C, 3-6). The staff
opposes the company's treatment of these costs.

At first blush, the company's contention seems plausible.
H,awever$ the company has ignored one CrUCia1, point. The applicant

^0
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1ias included in this case, as part of plant in service, its in-
vestment in Beaver Valley 2 va1u?d at date certal.n. includeri iF,
the date certain p3&nt balance for Beaver Valley are the post
inmseavice carrying costs acertied hetw^en November 17, 1987a and
date certain. Thusq the carrying costs accrued after date certain
are in actuality a part of the companya^ plant. Under Section
4909.16, Revised Code, the company's plant is to be valued at date
certainK The ^^mpany?s proposal, to include these costs in workm
.lng capital, reaches the same ressalt as if the post i:: servi,ce
carrying charges had been included in plant in. service as of the
end of the test year. This result in °^ontra^y to the statute.
The stafi°s adjustment shall be accepted. Ohio Edi.son8s calrjection
is overruled.

Beaver Val1q_y_,_2 Allocation FaCtor:^

^s discussed above, Ohio Edi san has been authorized to defer
on its books and accrue carrying charges on certain operation and
maintenance expenses associated with Beaver Valley 2. The company
has also been aut.hocized to capitalize interest asa its investment
in Beaver Va1.Ley 2 from the in-service date. The company used a
92.4 percent compDaite allocation fact.ar to defer and accrue on
i,t:s books the ^^aver Valley CaStS, This allocation factor was
developed from the composite ratio of jurisdictional nuclear plant
to adjusted total company nuclear plant as of May 31, 1987, the
date certain in the company's last rate case (Co. Ex. IOC, at 1).

In t.hi scaseF the company used the same 92.4 percent alloca-
tion factor to compute the working capital allowance asscaciat.ed
with these Beaver Valley costs. The allocator was also used to
calculate associated deferred expenses, plant in service, and
depreciation expense. t^^^ objected to 1%* use of the 92,4 percent
allocation factor in this case because t,i4is factor does not re-
fiect the increased ^^PCO sales vhich occurred during the test,
year.

O+^C witness Effron testified that the firm sale of capacity
to PXPCO increased from 172 RW to 258 MW in January of 1989g arad
to 387 MN in June of 1989. The increases in the firm sales to
POPCO have resulted in decreases to the Juc°isdict.ior^^l allocation
factors used in developing the company¢^ cost of servico in this
cage (O^^ Ex4 1, at 7). Thus, the company has revised its jurisrt
dictional allocation factors to reflect the current test-year
data0 Howeverg in requesting recovery of the test-irear Beaver
Valley accruals and deferrals, the company did not apply a jurism
d.ict.iortal allocation factor based upon test-year data. Rather,
the company continued to use the 92.4 percent aEi.ocater frti t .e
prior rate case9 Specifica.lly, the company developed its juris--
d.ictional allocation factors, except for the factor applied to
Beaver Valley deferred and accrued costs, based upon annualizing

0
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the PEPCO sale at 387 €^W and the AkfP-Oh.io sale at 125 mW (Tr.
^XV1Z1F 71-72)a

In order to reflect the increased PEPCO firm sa1es, Mre
Effron proposed that incremental reductions to the 0-i demand
ratio of 2.20 percent as of January 1489p and 3.11 percent as of
June 1989, for an accumulative total reduction of 5.31 percent to
the 92.4 percent allocation factor be applied to the deferred
costs ixda at B-9)a The staff agrees with OCC that application of
a 92.4 Fer'^ent allocation factor is not reflective of test-year
data; however, the staff disagrees with O; Cg ^ ^^^hodology used to
compute .its adjustments. Staff witness ticDonald testified that
OCC's adjustments constltute a selective adjustment to ^^st-year
jurisdictional allocation factors and is irsaiapropriat;e (St.afi Ex,
11, at 11-12)a The staff recoamends thit ara allocation of a6R2
per^ent be used to adjust the Beaver Valley 2 post in-service
carrying charges and deferred costs incurred subsequent to Januax^y
1, 1989. This allocation factor is calculated on a similar basi ts
as the 92.4 percent allocation factor previously used by the
applicant and is based on the composite eaf the Beaver Valley 2
jurisdictional and total ^omrany nuclear production plant ir}vesL-
^ent.. The stafl`'s factor .is based L°pon the test-year data devel-
oped by the company in its nuclear Eflant and expense allocation
factors in this case {ida } a

The company alleges that if the Commission were to accept
either Ùhe staff's or 0CC1z p{s^^^^ale it would be forced to write
off approximately $16.4 million of defeLred costs and post in-
service AFUDC throaagh June 30a 1990. The company contends that
its 92:4 percent allocator is in accordance with the Commission's
orders approving the deferrals and accruals in the first place.
Because the ccampar^^^^ accounting is in accordance with the ac-
counting entries, the company believes that the 92.4 percent
allocator 1s appropriate for this case. Further, the company
argues that the deferral of the anaver valley 2co4ts at the 92a4
percent level has been an integral part of the company's rate
deferral and moderation program. Had the company known when it
coaimitted to delay this rate increase until July 1990, that #t
would not be allowed to recover all deferred ex,penaes8 the pro-
gram, if any, would have been d:ifferen'. (Co. Exe 9pe at 3 $ 9-10).

in addition, the company argrns that ^^^ and the staff have
lgnared the impact of changes to Ohio Edison's off-system firm
sales other than PE1*COA Company witness Flower testified that
FaMP-Ohia^ sales fell to approximately 30 ^ ^n 1989 and have been
scheduled at that level fGr the next several years. Msg rlower
developed a test-period allocation factor that ref.lecto the re-
duction in the AMP®^hio sales of 89.1 percent. However g Mr.
r1^^^^ went on to ^dvocate that, not only should the Beaver Valley
2 allocator be changed to reflect the reduction in the level of
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AMP-Ohio sales, but that a1l the allocation factorg in this ca:,e
should be changed to reflect the actuaM test-year sales to prpm
O.hi.os Use of reviser3 testmyear jur1sdactional allocataon factors
would increase the revenue requirements in €hi^ case by $30 mi2-
lion ( Csa. Ex. IOC, at 5-7)s

As previously discussed, the Commission has authorized the
deferral and accrual accounting for ^^^^^r Valley 2 costse How-
everR the accounting orders did not set the ratemaki.ng treatment
of these costs. In fact, in Ohio Edison Comloan ^ Case Noe 87m985._
ELw.^EN (OcLober 20, 1907), t.h^ ^^^^any specilly requested that
the Commission address the ratemaking treatment of the deferred
costs. The Commission adopted its staff's recommendation that any
issues as to future recovery and rate base inclusion should be
tie€ed rod to the company's future rate case ^roceeaiah.gsa i€ the
company was not sure of this stai.ement, then it should have become
zrystal clear when in denying IEC's motion to intervene, the ^^^-
ml.ssio.n reiterated its conclusion that the accounting entry grants
permission for Ohio Edison to defer operating costs past the ,in-
service date for booking purposes only and does not address the
ratemaking treatment of these itemso The Commissfon made a
similar statement when it addressed post i€^-servi.ce carrying
chaiges in Ohio Edi^^^ ^ompany, Case No; 87-984-EL-^ (October
20, 1907)a 'Iffe^^^^ companyss argument, that its proposed ra€e..
maki,ng €reatmcarat was somehow authorlzed by prior Commnssiox^
^^^erss Is clearly wrong.

The ^ommassi:kn is of the opinion that the beasr^t Valley 2
deferrals and accruals must be adjusted for ratemaking purposes to
account for .i.ncCeased sales to PEPCO. Failure to make such an
adjustment would ^^^ult, in jurisdictionai, ^^^^^^^^s paying more
than their share of the deferrals and accrualsa The Commi.^sion is
also of the opinion that the staff's ailication factor of 86.2
percent is the most appropriate method to ube in making the ad-
justment. The staff's allocation factor is based upon the test-
year data usec1 by the company to develop its jutisdicti,^^al allo-
cation factors. The Commission declines to adjust the test-year
data to account for decreased AMFa-Oh,io sales. The Commission
believes that such a selective adjustment to test-year data is
inappropriate, o'e-^i^^^^ in light of the company's contention
that all the test-year allocation factors should be changed to
reflect the present level of AMP-f3hio sales, It must be remember-
ed that it in the company's test-year data upon which the compos-
ite 86.2 percent allocation factor is based, It was the company,
that provided the test-year in€ormationa it was the company that,
with the exception of the Deaver Valley accruals and deferrals,
based all of i+^s allocations on the PEPCO sale at 307 RW and the
AMPmOhics sale at 125 AW4 Thus, in making the adjustment to the
anount of deferrals and accruals to be recovered from ratepayers,
the Commission has determined that the deferrals and accruals
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shnu.^^ be ^^^ed upon t^st-yeac allocation faetorsp just as the
company proposed in a1.l other instances. OCC9s objection &s
sustain,ed. ia^ addition to an adjustment to the ^^^rking capital
al^owancea th^ ^^^ropriaS^^ adjustments^ to deferred annual am€srt.a-
zatl,on expense, plaat in service9 and depreciation expense shoaalJ
be made.

PerrX 68 MW Power Purchase

in may of IMa the compan.y°s obligation to purchase 68 mw of
Perry capacit- ^r= CEI expired. This obligation to purchase the
68 FtW of Perri eipaca.xy for an 18=•month period was the result of
r^allocat.inq 5r0 percent of the Perry plant from Ohio Edison to
CEI. The tran5actiota reduced Ohio Edisonxs investment in Perry by
approximately $400 million.

0CC, through its witness M°. Effrone pointed oait that the
company's present rates, established in Case Noa 87m689«EL-AYt^^
still reflect the cost associated with the purchase of 68 t^w of
Perry capacity. Mr° Effron ^^ques that a savings results from the
cessatzon of this purchase, and that the savings to the company
resulting from the expiration of the obligation to pure,:^se this
capacity should be accrued and offset against the Perry and h^^^^r
va1ley 2 defpAred costs (OCC Ex, 1, at 101. In support of its
contention8 OCC relies an the ^ommission's accounting entries
which authorized the deferral of ^^^^y apa^ ^^aves valley 2 costs°
in those entries, the Commission #^^dieat^d that the deferral of
the operating costs should be net of any and all savings that
result from the operation of the plants. Aceording to Mr. Ef#ron,
the expiration of the obligation to purck^^^^ ^^ Nw of capacity
from CET f^ a savings related to the Perry plant and would not
have occurred, were the Perry plant not in operation fidJ  at 11).

The +^^ma4issio€a CannDt agree with ^^^, The cessation of the
Perry 68 mw sale has nothing to do with the operation of either
the Perry or the ^^aver Valley p^6nts° Obvim^^sly, the sale could
not have been made in the first paaees and, consequently, would
not have ceased, had the Perry plant not been operatingF However¢
the operation of the plant had nothing to do with any savings.
Th^ savings resulted from the expiration of Ohio ^disongs obliga-
tion to CE3 to purchase Perry capacity. It is because of the
transaction between CEt and Ohio Edis*n that rat^^^^^^^ are re-
ceiving a savings fn the amount of a $400 million reduction in
rate base. Thus, the savings to cat:epayers are attributable to
the reduction fn rate base, not the cessation of the purcls^^^.
Finally, ^^^ would have the Commission look back at prior rates
and sele€°tiveIy adjust one item< This is 3nappr^priate cetro-
active z'atemakfngb ^CC's objection is ov^^ruled.
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Perrla P ra^^^^^^ Auelat Costs

The staff recommended that the jurisdietlonal partlDn of
$2,798,049^ which represents Ohio Edisonas shaa^ ^f the aud4t
costs incurred as a ^^sult of the Commissionmordered investigation
into the cci-estructlora costs of Perry 1..n Case Noa 85LL-521.-ELmCOTF be
amortized over a three-year period and included as an cxp^^^e item
ln this proceedfn,gd The company requests that the uraamor€lmed
balance of the audit costs be included in workin^ ^apl.ta.l= The
staff opposes any working cap.atal allowance for 'the unamortized
balance of the Perry audit ^^sts>

The Company Caampl aiP!^ that without a working ^apltal al.low-
ance, it will not €u1ly recover these costs, as the company con-
tinues to incur carrying costs on the ^^^mo.rtize€1 bal.aa^cea Fai1.-
ute to include these amounts in working capital, according to the
company, would be an injustice.

The Commission has previously addressed this matter for csi,
In that case, the Commission amortiaed this expense over a three-
year period, but declined to lncl.ude the unamortized balance in
rate base. C.lovelaiid E.iectrac i.^l,aam.^nat.^`^'t^a p Case ^tod 86wZ025-
EL-.^t B 1De^:+^^k^F S.Ps.. z^'e71 F--9: -u^3h ^.o ^n__ has provided the
Commission no r^^^en which persuades us to depart from prior prec-
edenta The Coiiasisz^^ion considers this ex,pense to be similar to
rate case expensea Reasonable rate case ^xpen^e is usually amor-
tized over a period of timeF however, no working capital is au-
ttaorlzertv Similarly, no working capital allowance for Perry audat
costs will be allowed.

PIP ^^^^^^^ ^g

The company alleged that the staff is^^^^^Etentl.y failed to
include the percentage of income payment plan 1P2P1 arrearages
that are -great^r than 12 months o1da Staff witness ^^ridl.th
agreed and ^^coma^ended that the PIP arrea.rage balance of
$34¢6036647 be used when calculating the working capital realuire-
ment (Sta€€ Ex. 6, at 2).

^^C objected that the staff used PIP customer deposits as of
November 1989, to offset rate base Instead of using the date
certain balance to offset rite basex Howeverg OCC provided no
testimony on this subject and did not address it on bxie€-0 occos
objection Isa therefore, deemed withdrawn.

^^^^^^ ^ Capital 5

The €wll,^wi^^ schedule reflects the Comm€ss1.on's deteraina-.
tion of the allowance for workl^^ capital to be included in rate
base in this proceeding.
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Jurasdictional Workan ^aRita1 AItowar^c-^
(ODOf^ Omitted)

Cash Component
Material and Supplies
Fuel Inventory
PIP

qg

^9ncoXl^ctib.ies
PIP Customer Deposits
Perry I Lease Fia^^^cirr^
^^aver va1l^^ 2 ^^^^e Financing
Beave.r Valley 2 Book Loss
Perry 1 ^^amortized o&m
Beaver valley 2 #^^amortized O&M
tTnclai^^d Fund
'^erry Unamortizesi Sale/Leaseback
Beaver Valley Unamortized Sale/

Leaseback

jurisdictional Working Capital
Allos^^nce

Other Rate Base Deducticanso

Unclaimed Funds

$ 1139a732)
53p656
424960
34s6E)Q
(11228)
15,896
28,196
40,360
40,250

212,069
13633

6,604

7,868

%=,^ 2

-33-

The companyg^ unclaimed funds account is made up of undelivm
eB°abie accounts payable, petty cash, line es€tensi^^ ^^^^sits, se-
curity deposits, overpayments on electric and other accounts,
dividends, bond interests, claims, and payroll checks (OCC Ex> 6,
at A)o ^^C witness Chan testifi^d that unclaimed funds are a xeors-
investor supply source of funds available for use by the ^om^^ny>
Further, the company has Indicated to ^CC that the level of un-
claimeri funds will not change signifi+^^nt3y in the near futurea
Mra Chan recommended that the unclaimed funds in the amount of
$360,825 should be subtracted ^^ozA the company's rate b^^^. The
staff would deduct on1y $60,250 from rate base, which is the
amount attributable to the security deposits portion of unclaimed
customer funds (staff Ex. 5, at 4)a

The company opposes both adjustments; however, it provided no
testimony on thO S3RbjeCt. The COMpatly OtRly ^tgR#OS that it ig
clear from the names in the account that the funds are not cus-
t.omer-provideda Further, the company contends that it is only
customer-provided funds which should be dtducted from rate base.

investors are entitled to earn a return on capital ^nvested
by them in utility operations. Clearly, customer-provf.s^^^ securi-
ty deposits are not provided by investors and must be deducted
from rate bases This matter is ncst subject to debatee Consumers'
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counseI ve Pastaa util comm, t ^^o3 wii ^, st . '€i <00 ( 1979 o ^^ ^^) the
other crampora^^^^ ^6^-u^^..a^e.^t d€ando:F ^^^ only evidence of record
is that unclaamed funds %re a ii^.°^n-Y nY,tstoa auppl.y Source of iu-ido;
available for use ty the eompa.3^°, ^'li€x reca â f d does rr^t estab^, iM 1^
from where the funds come. Ba;.^irci upcn the Lecord piesented to the
Crantmission on this smb^^ctg th.^ Cz^mmissio.n believes that occa^
adjustment should be accepred. The company has not met its burden
of deflsorastrating that it is vextit€ -0 .) to 4i e"eturn an these un-
claimed funds. i^^^^ base shcu3.si be erio^^d by $36Do825 attrizut-
able to unclaimed funds.

Defr^^^ ^^^es, RSSOCiated Wath ^rM . ..,.°^ €^r^ . Taxas,M

The Sk.eff r^^Om^ended tlxat, of aeca:rtulated s^efur$ed
taxes associated with property taxes continu^ to be used as a rate
base deduction iStaff E. 9, at 61° the company objected to chis
deducr gon,

The compony^^ book-tax r.aman^ diffegcr^a}e fzas property taxes
arises as a res^alt of the co^n,^^^.s^^ booki^g property tax expense for
book purposes in the year in which the property is assessed, and
ftni tax purposes in the year in which the lien attaehesr This

a dEL€°a rQJ t:s€.-d^t t@3lt a ^ nr. GLrd ^^^^^^st rate base (Tr.
XXITx 10)n According to the :.°ompany^ the interna^ ^evenue Service
(rRS) informed the company that its property tax tr'^ata^^^^ does
^iot meet the economic performance test established by the insa
Therefore, the ^^^ has proposed ^^a'u, property taxes be deducted in
the year paid, rather than in the year in which the lien attaches.
This treatment wi.,il result in a deferred debit, as opposed to a
credit which presently exists Ica. Ex, ISSd at 3-81< The company
recommends that the Coasmissirsn should eliminate the entire book^
^ax timing difference In this case.

Staff witness Hense1 testified that ai. would be improper to
e.iiminate the tax timing difference at this time because the xRS
has not issuet€ final tax ^^cjul.ationse According to Msq Hense1r
there are two IRS proposals related to property taxesa The first
one is that property taxes should be deducted in the year paid$
the second one is that property taxes should be deducted in the
year they are booked as an expense. However s  the IRS has not
f1.^^^^^ed its prasition on this i.^sue. nor have final regulations
been Issueda The staff believes that the income tax calculation
used for ratemaking purposes should be based on the tax laws and
regulations currently in eEfect. and not on proposed changes
(^taff Ex6 ^^ at 3-4).

The Commission believes that the staff's position is correct.
At this poin•; in time, one can only speculate when any final I^^

n
In
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^^^ulations will be 1.ssued. Further6 tte details of any such reg..
ulat.^on& cannot be known at this timE^^ ^ccords.nglya the Comm^s-
sion finds that the tax timing differenI:EA related to pgo^^rty ta^
should continue to be used as a care batxv deductiona

^^^erred '^^^es ^^ Nuclear F"uel

^h:? company has on i ts bjoks accumtjl.ated deferred _- ncome
taxes related to nuclear fuel carrying charges. When the raLcl^ar
fuel was in process, the carrying charges on that fuel were ^apit--
al.nzed for book purposes and added to the cost of the nuclecic
fuela For income tax purpQsesp the carrying charges were deducted
as incurred. To recognize the ^fC^ct of this timing d$fferencee
deferred taxes were recorded on the carrying charges at that tfme9
As the fuel is burned¢ the company a-mou^^^^s the cost of the num
clea€ fs^el, including the carrying cha^^gesa ks the carrying
charges are amorti^^^^ the balance of eecumulated deferred income
taxes F s reverseda The ba1anE;e of the accumulated deferred income
taxes tas a€ the date certain ^epr^^entR; the income taxes previous-
ly deferred. OCC recommended Lha^ $16,988g000 of accumulated de-
ferred income taxes related to nuclear fuel carrying charges as of
the date certain be included in the deferred taxes deducted from
plant in service because they are non-l.nvest.^^ supplied funds.
When the company took the tax deduction for the carrying charges,
it realized a benefit ^^^m the timing of the tax deduction. Since
the tax deduction related to the nuclear fuel carrying charges was
not flowed through by the ^ompany in the computation of Income
taxes, the time value of this tax deduction was not passed e+n to
ratepayers (#^^^ Ex> 1, at 13-16)a Thc staff agrees witb OCCa

The company opposes this rate b8^^^^ deduction. The company
contends that nuclear fuel has never been included in the com-
pany's rate base because it has been procured on behalf of the
company through various leasing and trust arrangements. Since the
nuclear fuel to which these deferred income taxes relate is not
included in rate based the company reasons that it would be in-
appropriate to reduce rate base by these accumulated deferred in-
come taxesa l€rswevers company ^itness Daniels testified that if
the Commission believes that a deduction should be maE^^, only
$3,621,363 of the balance relates to nuclear fuel in services Tne
remainder relates to nuclear fuel which was still in process as of
the date certain (Co. ExP 9D, at 16).

The Commission is of the opinion that a rate base deduction
should be made in tite amount of $3,621,363 in accordance with
Cleveland Electric l1^umi€^atin2 Company, Case Noa 85W675-ZL-AIR
(^^a^^ ^, 1 at in that case, the Coa^.iss^.r^^, stated
that deferred taxes related to nuclear fuel interest assoclated
with in-service fuel cares should clearly be deducted. Customers
being served by the nuclear fuel in service are the ones who are
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;,equired to bear the ,^rtere,ta^ co^^s t^^^ough their tat^s and who
nboul.d receive a z^^^ base duductit,n„ Nowevet, becaaase it is tl,.^a
until the fuel Is bvrned that zntet°est expense xs r^^^^ni^^^^
^ustomers do not pa;y any caLrys.aig e:harga4^ ^^socaAted with nuclear
fuel which is still in procesF, ";°^^^^^fore, there sh€^uld be no
deduction for nuclear teael in ,pLOCeSs. OCC4s objectl,on is susw
tai.axed to the exteeRt that $3,621 p363 slioul.d be used as a rate base
ded+actf ona

Double Dedtgction fos Deferred T^^^^

The company objected that the staff accounted €cpr deferred
taxes assa^ciated sfith deterz^^ Beaver Valley 2 depreciation ex-
pense t.wicema.once as a working copital deduct,^onq and a second
tr^e as a rate base deduct,a,ons Statt witness Sssli^^n testified
tkiat a double deduction for deAer^ed tada^^ ^^s-Clated with ^^ave¢
'V^.9lley depreciation may have c,vca^^^^^; howeoser, he needed addim
tfoaal information before makitig that determination (Staff Ex> .€0,
at 26.}.27}.. Coa^pany witness a ^evia^ed t's^e additional inform
aa6ata;on cequ,a re*d by the 5taEf iCca Ex4 15C)b The i^formatiosl p^o-
vfd^^ ^onfa.pmsa that a double deduction has ra^cur7e-ds According.1,^^
the amount it.trSbut.able tc le^ecred ta^er. associat.^d with deferred
Beaver Vall ?y 2 depr+^c'-ata,a^^ ^xp^.Yrze sh^vld be excluded ^rom other
rate base deductlonse

^^^^ ^^^^ ^^^^a EY 9

Consistent with the foregoing duscuss.s.oaa, the commisslcan
fi¢:ds the jurizdictional rate base, as of the date certain of June
30, 1909, to be as follrawse

Jaarisdict.lonar1 Rate BaSe
€^' i-MM-TrY ^^

Plant zn ^^^vice r 5p194,082
Lessy Depreciation Reserve la307a986
Net Plant Ia^ Service 3e886a^^^

Plusy CHIP ^ 0
Working Capital 349m^42
Mi^tared CHIP Allowance 0

Leara Other .^^^^s 199a735

Jurisd3ctia^nal Rate Base $ LJAL"3

OFERATrNG IE^COME

Ohio Edison and the staff each submit.te+d an analysis of
t:est.-y+^^^ accounts reflecting the rezults of operations under the
company's present ratese OC^ and ^EC a.^^o presented evidence in
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support of certa:.n ad°ustments to the staff;o ffndia^^^^ ^^snes
raa&ed by the oble0ions filed by the paetie=p ^^^ discaxssed be3ow.

Ad^^ ^ ^evenue<

Adder ^^^enue gs the mark} up an the coa^?any; s energy co&ts
for sales to other utilitaes IOCC Ex9 3q at 319 t^^C recommend$
Lhat. $4,731¢189 be added to the company°s Jurisd.ictl.onal operating
revenues to account for adder revenues assoc.iated with nasn-f.lEm
sales to GPUA and for short or limited term sales to other uti^-
ities tis^^ at 3 and Att. XH-1 ^ . According to ^^C witness Ha+^^nAB
Jur^^dictiona.1 an^^^omers should fully shaze in all revenue deria3ed
from the plant investment on which they are paying a ret€^rna mio
#€agans believes that the Commission shou3d $# ^eat Ohio Edisona^
adder revenues in the same manneg as CEi's aiet noii-jur.istiicti,onil
interconnection revenues (NNIR)6 which have been considered 100
percent jurisdictional revee^^^s in ^EI^s last two litigated rate
cases, Cleveland E1ectric I11umfrsatinj_Co., ^^^^ no, 85-675-EL-AIR
wasn^ 20 TgTAF-327344 and Z'.i^^^^and Ei.ectri.c i1luminat^^C€s„
Case No. 86^^2€^^'^WELwAiH (Deceaab^̂s ^9p T_9 ^i) at 7^m^^^ at ^^IT,
North Star Steel also contends that adder r evenues should be fl awµ
ed through a o the jurisdictional customers since retail ratepayers
ar^.R bearing a nignifi.cant part of the cost burden of the faci.1,.
ities used to produce the energy sold in tt^e off-system sales
(North Star Ex. :14m at 29-304^

The staff and the applicant both believe that adder revenues
should be ex^luded from jurisdictional revenues. Staff witnet;z
t^^^ona€d testified that adc^er revenues should be treated as ncnm
jur.isdietie3na1 for the following teasonsa 1) Ohio Edison's a deer
revenues represent the mark-up on energy charges whereas CET'r
NNZR includes both ^em^^d and energy rea^enues for opportunity
sales; 2) ir^ this proceedi,nga the company's rat.eisayer4s are tni.ly
compensated for the costs assocfated with making off-system sa1^^;
and 3) there is no assurance that the non-firm sales will ^onminue
at the test-year level lStaff L. 11, at .4®16la Ohio Edi^on did
not present a witness an this issue but states on brief thatg i.ga
addition to the arguments raised ta;• the staff, adder revenues pro-
vide the company with the .i^^^nti^^ to assume risks associated
with off'm^^^^at sales, and f.n Ohio .^dison Coa s Case Nox 84m1159-
EL-AIR (October 29p 198S1 at ion disti^qui.gshesi
adder revenues from ^^^^s MNtR and determined that adder ^^vonues
shouid be treated as nonwjurisdictionai tCor initial Srr at 531
Con Rep1y Brp at 20m211 .

The C+^mmi,€ai..on finds that. Ohio Edison*s adder revenues should
be included #n the cost of service in this caset While we i•ecoa^-
n:ize that this conclusion is a departure from our decision in Case
No. 84-1359^^L-AIFa, we believe that no valid distinction exiRts
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$ar treating Ohio Edisonrs adder revenues dii€ex^nt.iy irom cEles
JR. xn e''ase ;c, 84-1359-EL-AIRt the Commissiran rejected the

staffps g50/^^ spi.ii& and OCCo-s (100 pereerat to jurisdic€,irana3)
proposals to include adder revenues in Ohio Er3i^onns cost of
service. In that ca^^^, however, there were severai. factors whi.ch
contributed to the commission;s decision which are not present in
this proceeding. At that €ime, CEI wat reVired to include only
50 percent of NN3R i n jurasdictional revenues. P`urt.her9 there w^^
company test'moni€ in the prior Ohio Edison case that a 50/50 shat-
ing of €sf.€wsirs€em sales r^^enuesQ in a manner similar to cEils
€rea€ment of NNIR, would actually reduce the level of revenues
Included in the jurisdictional cost of service : ^^^ Ohio Eriisont
sta raa at 19^20)w Suissequentiyx in CEI^ Case Nola 89-97 --EL-AIR
an 6--2025-ELmA1Rx supraq the Crsmmiii.on i ncluded all NHIR in
CEI# s cost of service. in Case No. 86^2025-EL-AIRg we concluded
thatx since °'. - aal,l the assets associated with NNIlt are included
in jurisd.i^tiona.i rate isaseE and all o€ the aspegati.on and ^ain-
ten^^^^ eKpenses related to these assets are Included in juri.sdicm
tiodai. expenses . . . i irsei.uaii.ng l a r ti the administrative and bili.iaig
expenses . 90. [wle see no reason why 100e ^^ NNIR should not be
include¢i b ^ ^ ^^^ ^ Case Noa 86-2025wELmAIRp su r^^ at 40^41g Q in
this proceedi691 we see no reason 'why Ohio r^ should receive
di€ieren€ treatment than CEI- indeeda in Ohio Edisr^^, SMr e , at
ZO-21, age stated that ;° a a €he Commrssion is concerned about- the
different treatments afforded o€€-system sales revenues among the
electric utilities, Accord.ingi.y, the ^ommi.ssion will crsritinue to
examine this issue in future rate isrr^^^edincjsa°° Nor is the Com-
missi.on persuaded by the company" s argument that adder revenues
are necessary to provide an incentive to make off-system sales.
We rejected a similar argumea€ in ^^^ , Case No. 86®2025-CL-AI#^^
^^^, at 40, wherein the record sl^o_wed that CRi^^ NNiR had ,in-
creased nearly $3 million in the year following the date of the
^ommission^s order requiring the inclusion of 100 percent of NNIR
in jurisdictionai, r^^^nues«^ Therefore, consistent with our pri,at
trea€^eni, of CEI NHIi€^ we will adopt OCC1e recommendation that
$4x'73i.,189 of jurisdictional adder revenues be s.nc.iuded in the
applicAntas cost of service 4- €^ this case.

Unbilled Revenues:

Unbilled revenues represent revenues €Or Ukili.^^ service used
but not yet billed to the customer because of bimonthly or cycle
billing, or for some other reason (itc Ex. 4, at 5). In the p^st,
many utilities did not book unbilled revenues for financial and
ratemaking purposes to be consistent with their claims thai, un-
billed revenues were not taxable income. However, the Tax Re€raraea
Act of 1986 1TRA»861 required that unbilled revenues be Included
In taxable income, wh.ile m^^^ utilities now g^^^gnize unbilled
revenues for financial reporting and ratemaking purposes, Ohio
Edison ^^^^gni^es unbilled revenues for taxable income purposes

^
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only Ixd. at 7 -10)e Thr difference between the company9s taxable
income recognition, ^omisared to book accounting and ratemaking
recognition, creates a timing diffez^^^^e which generates ^n asset
accumulated defera ed tax k^^lonce iida at 10). While the applicant
had originally sought to include tfi.^s deferred ^ax balance In rate
base, the Staff Report excluaed this amouni, from rate base and ^^^^
company did not oppose t^^^ stxffss zidjust€nent (See S.R. at SchedA
12)9

^^^ ^^^ommer^^^ ^^^^ the ^^^^^^^^^^^^ order Ohio Edison to
record unbilled revenues for financial reporting and ratemaking
purposes and impute the resulti.ng gain, subject to a thr^^-yeax
amortizati€anF in its pro tormi: earnings calculation (2EC S. 49 at
11-12)e IEC's primary concern is that, fral3,owung the rate order
in this case the company may a:^cide to begin recording unbilled
revenues for f.inaaacial report:.ng purposes, r^su^ting in a $52
million boost in the crsmp^nyRa earnings (id. at 9)a icc witness
Ko11^^ claims that if xECQs ,pgop€^^^^ ^^ a&_pted, and Ohio Edison
begins recording unbilled revenues6 the Pompany's revenue requir„-
ment in this case woezld be reduces3 by $64x5 mil3.icn with a onem
year recogn;tion, or by $21K5 a^^^^^on on an annual basis, assuming
a three-year amortization of t^e initial balance, as r^C r^comm
mends (Id. at 12°s. Under this scenario, Mra Kollen asserts that
the e^^Fany"s earnings would be unaffected and ratepayers would
receive the benefit of a lower 4ate increase i idp k a

The staff rejects IEC's reessm.^^^^atxon as unnecessaryP. Ac-
rcgding to staff witness ^^^^, it is unnecessary ti recognize the
effects of either booked or tax airsbflled revenues Jn a base rate
proceeding (Staff Exr 14, at 10)^ Mr. Hess, testified that the
applicant's total sales represent the full levP2 of sales for the
12 months of the test year p The sales are priced at currei$t rates
to determine total operating revelues for the test year andd thus,
revenues are properly matched witi their associated time period9
eliminating the need for a r^^^nu4D adjustment ^Ur-h as 2ECps pro-
posed unbi2.led revenue adjustment (Id. at 1I)a

The ^ommission finds that the staff's recommended adjustment
should be adopted. AS Mr> Hess expiained, lgnoting the revenue
requirement aspects of ^^^^3led re^enues properly matches test-
year revenues with test-year sales. and eliminates the need for
any revenue adjustments. This tcevtnent is also consistent with
the Commission's findings in columtia Gas I and Columbia Gas it
wherein Columbia (which ^ooks-unM le revenues) was prohihi-ted
from passing on to ratepayers the expense assoclated with an ad-
justment required by '^^^^86 without zecognizing the corr^^ponding
customer benefit of increased revenuesa Columbia GasY, U rcie at
49^510 Columbia Gas Zi, iyyta, at 44-45q case, sii-Oh.ic
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^dison dces €iet ct9rrent.iy book unbp lled reversues6 the staft°s; ex.
cia^uion of the defera"ed tax balance from rate base pr+^^erly reco^..
Eli^.e€^ the incears^°^.steney in the rt^mg^arp^: rs o^'ia^^.saaf ^ar'^ropos^.l" ^°h^as,
under ttie stafE^^ ^^commendati,,in, {^^^^^^^et^s are protected fream
the type of inconsistent tr^^tm^^t which the Comaaiss.iean disallowed
an the Coi^imbia cases. TEC fears that2 at some poi.nt in the
futured Ohio Edzson Wul begin to ^^ok unbilled revenues9 thereby
ge<lerating revenues f,ir the company abovq the earnings opportunity
granted by the Cremmission in this ease" Hc+weverp as Mro- Hess exT
plainedd nra such revenue discrepancy would occur '^^^ause if the
company began booking unbilled reven^^^^ the company would catch
up to where it should be, since recognizing unbilled revenues
assumed r^cognitxon -of only 11-1^2 months of revenues in the first
yQb^,^, of such recognition4

g^^ial A^^'ars^ments for Ec^snor^ic Devel^s^ent C^sntraetso

schea^ule 3.1 of the staff ^^^^nrt reflects inclus,ia.n in oper-
a respenuez of on;a«-hali of the °°delt,a revenues°° resulting from
Ohio E€iisatt¢s Special Arrangemerats for Ecaans^miap Development 4SAED)
contracts #SARa at 59 89w90^^ Delta revenues represent the dafm
^erenc^ between revenu^s Whz^h Wraa^ld hAVe been collected under the
apialic^nt°s toriffs anci the i¢ ,oa aeveEaues collecteaf under the
S,^ED econosaf,%; incentive contracts which grant price concessions to
enrourage new and expaxidert load (St^ ^^ Exo 20, at 31a The staff
recommends that the delta revenue deficiency be split evenly be-
tween the applicant and its customers as recognition that both the
vomiaany and customers bene.fit from the SAED contracts through the
a•^^enti.on of load, load growth, increased 3.ncome, greater effi^
^^^ncy oE facilities, ceta:r^ed and increased ^mplrmyment8 and in-
creaAed tax revenues associated with economic recovery init.iat^^ea
(SdY at 3-4). A^cowding to staff witness Fortney, the staff's
tFcommendation is consistent with past Commission precedent that
companies and ratepayers should share in the revenue deficiencies
associated with economic ira^^nttve contracts, including Toledo
Edison Coqp Case No, 86w2026-^^^AIR (^^^ember 15^ 1987) a-F-B (40
perceaat attributed to company), and Cleveland Electri.c xllumi.raatm
Ing Co., Case No: 88m170mEL-AIR, et ^^ ^ (January 31 a VU; It
W® 150/5D split of delta revenues) (Id9 at 5)q

Ohio Edison argves that ^el^^ revenues aze merely hypothet3-
C81 VaLUOS since, wf thaut the availability of BAED Contracts, it
is likely that many erristfng customers would have left the system
and much now load or growth would not have occurred (Cop Exa 14Ca
at 10). The comp^ny cites to the first case .in which the Commis-
sion addressed the issue of the apportionment of delta revenues,
Cleveland glectric lllumin,atfn go-a Case No. 85-675mCLm^^^ ^^^^^

^ ,at 6, to support its position that no *phant^^^ delta
revenues should be imputed to the applicant's cost of ^e^rvice.
The company claims that the Commission should follow that CEI

a
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decisaean and reject the staff"^ 50/51 proposal since, in this pro-
ceeding, 10+II percent of the S.^^D revenue is credited to the :usm
tomer c.iatFses and that SAED incremental revenue covers the coff>-
,panyAs variable costs and part of its fixed costs (Tr. XXVIT, 37,
41; Co> Ex, 19C4 at 9-1-0)° Ohio Edison asserts that the Commxsm
sion abould not penalize t°^^ company fot natang efforts to
tate economic ^rowthe The ap^lic^.ra^. argues that taking a },^artlaie
of SAED revenues, which a^c^i;^^.^i not exist at all but for the com-
pany's efforts, is inconsistent with Ohio's efforts to attract and
promote economic development°

OCC contends that a 75 percent (company) and 25 percent
(customer) sharing of delta revenue &ificienc1es is appropriate
for this case IOCC Zxe 9£ at 9)a e^^C witness Yankel testified
that there are two reasons which jcastify OCCas recommendati.on,
rixst, Mre Yankel claims that recent declines in Ohio's unemploy-
ment rat^^ indicate that t^e need for economic incentive rates is
much less than it was in the early 1980s (Ida at 6). Secorad6 Mr.
Yankel states that the company's is^^^emerat-aT load which has been
stimulated by the SAED program is substantially more on-peak than
the existing load of the same customers (Id. at 7-9, AJY-1) m As a
final matter, Mr. Yaan€cel proposes ttaat in'Tuture rate cases Ohio
adison be ordered to )5reaN out SABD customers as a separate class
in the company's cost of service studies (Ida at lb)°

The Cssmmi ssion finds ts ', the staf^ ^ ^ recommended treatrr^ent
of the delta revenues in this proceeding is appropriate ^^^ should
be asiopted. We are not persuaded by Ohi€^ Edason's argument that
sharing of the delta revenues is ineonaistent with the statewide
goals of eno^^^^ging economic development in Ohio. The Commission
be.lieves that a 50/50 split properly recognizes that both the com-
pany and its customers benefit from the company's policy of pro-
viding economic incentive rates to certain customers to retain
load, encourage expansion, or attract new development in the conm
panyta service territoryq Further: this equal sharing of the SAED
delta revenues is consistent with our most recent d.eclsitzn which
addressed the issue (See CEI, ^^^e No< 88®174-EL,-Ax^^ ^^^ r0a He
also reject ^^^^^ ^ro^^^^^ one need only have attand-e t ^ pub-
lic statements hearings in this case to recograize that reaidential
and business customers alike are deeply concerned with the iack of
employment opportunities ^nd the shrinking economic base lDf the
areas in which they live or operate. The Commission bel.Aevas that
its policy oncouraqea economic development and that the staff's
treatment represents a fair sharing of the benefits and the ^eve-
n.ue deficiency attributable to ^^^^ ContraCtg.

AnnU8112&tl0a^ of ^^^^ ^^^enuesA

ire addition to .it^ ^^^es^tiun to the imputation of any SAED
delta revenues, the applicant also disputes the staff's method of
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ax^^ualizing S^ED revenues in this proceedi.ng, ^taff witness Soli^
^^n testified that the staff annualized test-year FAED incremental
revenue tO reflect the ar:tual 2evel of revenue ex^pr.ienced by the
company during the test year and which was expected to contaraue in
the future €staff Ex. 149 at 4-7t. The compan^ claims that ara-
nuali,zatiora should not be applied to SAED revenue because of the
lack of stability and certainty of the SAED contractse if the
^ommission accepts the sta€f ; s axanaaali zatf ran of SAED revenues, the
applicant argues that a corresponding increase in operating ex-
penses must also be included, to account for the ca.,ftx needed to
generate the asidit#ona1 kwh (cra. Ex. 19CP at I1-13)9 Mrn Soli.^an
states that the staff ^guees, in theory, with the api^.3.ieant£s re-
quest for a corresponding increase in O&i^ expenses but does not
recommend an adjustment because of the staff's belief that the
operating expenses recommended in this case already reflect a
norpa*ly level of operating expenses for the company (Staff Ex, 10,
^. ^. 6-®)Q

The commissiors finds that the staff's annualization of the
SAED revenues is appropriate in order to reflect a more accurate
estimate of the compara^^^ actual test-year experience and future
SAED revnnues, Company witness Burg testified that, as of narch
31, 3989, 64 companies had taken advantage of ^^^^ contracts with
the potential to add 09 million in annual revenues tCoa zx, 6A,
at 17). Mrasraliman pointed outmhowever9 that the compan^4 s,
application reflected SAED revenue of only $15.4 million (Staff
Exa 10, at 5). We believe thaf, the staff's annualization of SAcD
revenues is reasonable and should be adopted. ^onsistent with our
^^jusrmeratg regarding short-term sales and the Perry 68 Kw pur-
chase power issues, the Commission finds that the company's oper-
ating expenses should reflect the increased costs associated with
the additional kWh caused by the staff's annua3i.zat.iona Thus, ^s
indicated by company witness Norris (Co. Ex. 14C, at 13^, the
Commission will add $523,767 to the company's operating expenses
to recognize the corresponding generating expenses associated with
the staff's annualization of the SAED revenues,

^^^^^^ti^n Of nrgi2cL5dicti.one^L Fuel Revenues:

North Star claims thaf. Ohio ad.isonts allocation of 88.2 per-
cent of total fuel costs to jurisdictional cu^^omer.^ causes those
customers to pay a disproportionate share of the company's total
energy ^^qui.^emer^^^ INort^ Star Exe 14, at 27-30). Acco;,'inq to
North Star witness €^^^^^^^^ki, under Ohio Edison's c^st-ol--servi.ce
study, jurisdictional customers are responsible for 88.2 percent
of fuel costs but only 85 percent of the fuel costs which are in-
cluded in the energy allocation factor. Staff witness McDonald
testified that the staff did not ^^clud+^ any nonjur3edic€.€onal
fuel cost^ in its determination of the jurisdictional revenue
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a~eqaalrement { staf f Exs 11, at 17). Pia` : MeDonald elai m^ , therem
fore# that it would be improper to include nozajua•'isdict.ional fuel
revenues as saa.ggested by Ma°, Orzemiecki # Idr 1 9 On ^^^efa. the comw
paaay pointed out that, in computing his cl-afaa€^^ mismatch of e¢^^^^^
sales and fuel expense allocations, Mr. Drzemiecki had mistakenly
compared unadjaast^^ and adjusted #iguregd The applicant argues
that ^hf- unadjusted energy allocation factor should have been com-
p^^ed to the corresponding 88.2 percent factor cited by Mr.
Daszeai^aki,

The Commission finds that North St^^ ^ s objection an this
issue sl^oulA bb overruled. As both the staff and the company s.n-
dicated, Mro Da"^eaieeki'S analysLs apparently was based aa} incor-
rect ,^^sumptaonsx North star made no attempt to a"eftatee t.h° ough
ca"oss-^^^amination or additional teast.imonyg Mra Mci^^^aldas conten-
tion that the staff had appropriately excluded n+amnjurisdict.ion^^
fuel costs from the jurisdictional revenue requia~ement.a TYaus, the
Commission will adopt the staff¢s position on this issue.

Mirror CWiP Reveraaoaesa

In thO cOaaapaa'aygS laSt rate case5 Case No. 87-689-EL-AIR, the
Commission implemented a mirrored CWIP surcredit taa iff rider to
return to customeraa revenues collected as a result of the #.ncla^^
sion ox, two projects (Marasffeld-juniper 345 kv and ^ammis gener-
atoe; protection) in the CWIP allowance in the company's prior rate
case #84-1359m^^-AIRlb This ta.a;i.tf rider was instituted by the
Commission to effect the sowcalled 'fmia:a"or CWIP8p p^^^^slon of
Sect`ion 4909K151A1t1$, Revised Code, which is intended to credit
ratepayers for a;everaaxaxaa paid as a return on any property included
in rate base, prior to the tfme the property is used and use€ul in
pcov#,dirig utility service. The CKIP rider expir*d in May of 1990k
some five months after the end of the test year in this proceed-
ing. Since the tariff rider was in effect during the entire test
year, the staff followed the proposal set forth in the coaaapanyg a
application (Co. Exa SAg Sched. Bw9^ Co. Sx„ 5A, ^chedP ^^4.1A3
and deducted from rate base $26,8374306 associated with the two
prior CHIP projects 1S0R6 at Sa9hedY 10.11 and reflected the reve-
nue reduction resulting fa`om the appYication of the saaa°ce^dit
rider in the staff's base revenue annuali^^tioaa (RxRq at 14-15,
Sched. 3.1). Staff witness Ross testified that the effects af the
mirror CHIP surcredit rider should not be removed from the revenue
requirement calculation in this case because, to do so, would
represent a post-test year adjustment (Staff Ex. 14, at 11).

IEC objected to the staff's treatment of the CWIP surcredit
tariff ri.der on the basis that the i,ldea° will never be applied to
the baae rates established in this proceeding and that the ridea.~
is not tied in any way to the base rate valuation determined in
tatis case. According to I^C witness Barbea; p the appropriate
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treatmenf in this proceedirrg Is ro deteimine the jurg^dictio#;a1
revenue requirement for tiiis case without regard to the s€#regedat
cidec £ ^EC Ex. 2, at 14). €qc. Barbec ecantends that the eff^ct of
returning tk^^ mircox ^wjp to tate base, and gncreasincj oiaerats,tig
revenues by eliminating the effect af the surcredit, is to lower
the jualsdi^ti€snai revenue requices^ent by more than $i million,
(idv )e ^EC claims that the postatest year adjustment argument
pe^^itect by the staff and the company is incorrect since IECDs
recommendation does not attempt to adjust test-year operating
incoane based on a change in cost.s occurring after the test yeac.
According to IEC, the fact that the mirroc CWIP sutcr#:a1it rider
'%as in place during the test year has nothing to do with estabn-
lishin^ the appropriate level of rates to be charged after the
rider expires. Raf:he,r, ISC argues that the level of the surcredit
turned on the deduction of mirror CWIP from rate base in Case No.
87^689-EL-AIR, and the ^ommission's order in that case satisfied
t.#ip requirements of Section 49D9.1511A)61^, Revised Code.

The Commission finds Yhat. zEC°° s proposal should be adop^ed<
w^ ^^^ not persuaded by the argumegits that this recommendation
violates the test-year concept since the CWIP ^^^credit rider will
raot. he in effect for any part of the period for which rates are in
effect. Furthec, the elimination of the rider was a known and
measurable event during the test year and at the ffmt- the company
filed its ^pp1ica'tioc#> ThaaSp although ttit- CWIP ridei was in
effect during the entire teSt yr^ar, its expi^atioit prior to the
issuance of this order creates the type of "as^omalyaR which makes
the test year ucirepcesent.ative for catemakin,g purposesa See ^^ard
of Commission,ers va Pub. Utils Comm> P I Ohio St. 3d 125, Tt-127
(198T)p Consumers' Counsel v. Piia#a -Utiix Comm., 67 Ohio St. ^.d
153, at M 1i, As IEC iaoanis ^a^t on Erefs f.h.^^ ^iircor Cwlp
adjustment is comparable to the Commission's consistent use in
rate cases of the latest-known fuel component portion of the EFC
rate, even if the new fuel component is established after the test
year. See Ohio Power Co-0 pCase ;aoa 65m726m^^-AIR (July 10, 19868 M
The ^^^^ ^sIEFF^^ar^^ that Z.^C witness Barbergs recommendation
represents the appropriate treatment of the mirror CWlP tariff
rider r^^^^^^s in this proceeding and, accoc.inglyp it shall be
adopted. rucfiherq the appropriate mirror CWIP amount should be
added to rate base.

Perry 1122r^ciati on Ex enseo

Ohio Edison objected to the staff's calculation of ^^cl^ar
fuel disposal costs and the staff's use of aani.tsmazfwpr^duction
depreciation for the Perry plant. Specifically, the company
claimed that the staff had incorrectly calculated the Perry de-
preciation factor and the plant's capacity factor (thereby causing
an incorcect calculation of the nuclear fuel disposal cost), and
tiaat smraagat-licae depreciation shGu,id be used to eliminate the
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types of errors inh^^ent in the ^ni^^-of-production method (Co<
Exe 9C, at 21-26; Co. Exs 12C, at 10-12).

Staff w.ttness Kotting agreed with the compeny that the Staf€
Report had incorrectly Ancluded the effects of a refueling outage
in calculating Perry generation and, accordingly, updated the
available operating hours from 7,D8O to 66760 and the capacity
factor from 71.7 ^^^^^nt to 72.7 percent (Staff Ex. 12, at CK-6;
Tra XXil8 142, 146). Mrd Kntting in.dieated that, consistent with
these changes, Perry generation would increase from 1,837,536 Nwh
to 2,273^562 MKh €Tre XXIi, 142). According to 33rq xottang, these
changes would result in Perry depreciation expense of 326,926,601
and a nuclear fuel disposal adjustment cost of $1,045,531 (sta€€
1m"x< 124 at CR-3$ CK-4; Tra XXII, 143). These changes are con®
sisterat with ohio cdisoxaas testimony, assuming the use of the
units-of-production method for Perry depreciation.

The staff does not agree, however, vith the company's prD-
posal to use straight-line a^epreciation. Mr, hQttin,g indicated
that the mathematical errors contained in the Staff Report are not
evidence of any anhatexat deficiencies with the Untt^-o€-production
method, as claimed by the company (Staff EXg 12, at 16-17)Q mrd
Kotting also claims that the company's concerns about different
depreciation factors being used for the different owners of the
Perry plant are unfounded since, the next time the Centerior c^^-
panies file a rate case, their depreciation factor will also be
subject to recalculation gAdq at 188. MrQRoCtie^g notes that, Ohio
Sdison sh.ouad be more concerned with the inconsiStea^^y which would
occur if its depreciation rate was caicu1 -ited using the straight-
line method while the other owners were using un3tsmo€-productfon
(Id.).

OCC does not dispute the staff's use of units-o€mproduction
depreciation for Perry but contends that the 72.7 percent capacity
factor used by the company and the staff is unrepresentative, con-
sidering Perry's generating histaxy. OCC asserts that the appro-
priate capacity factor for calculating Perry depreciation should
be 62.2 percent§ based on the most recent 18mmonth period of act-
ua1 data (including the test year) from July 1998 through December
1989 (OCC Exa 20). OCC claims that the use of historical, rather
than forecasted, data is consistent with the staff's position in
prior cases and more accurately represents the performance of the
Perry pl.ante

The Commission finds that the sta€€a ^ position should be
adopted for purposes of determining the proper depreciation rate
for ^^^^^^ as well as for the calculation of nuclear €ue1 disposal
cost. We are not persuaded by the company's arguments that
straight-line depreciation should be used €or the Perry plant. As
staff witness Kottanq pointed out, an equal number of assumptions
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mus'^ be employed with the strafghtaline method as with units-oi -
prr^duction and the errors contained in the Staff Report wer^ sim-
ply miraor miscalculations, rather than indications of flaws with
the units-of-productiran methoai (Staff Exo 12, aL 15-18}9 Iaideedp
^^^^^ny witness Syrd agreed that, to the extent the underlying
assum,ptions used for either method were incorrec't, the resui'ting
depreciation resu2t would also be incorreci, (Tr< Vila 197-198}r
Further, the Commission believes that it would be inappropriate
for Ohio Edison to use straight-line depreciation while the other
owners of Perry are required to y°-e- the units-cf-product.irsn mett^^
ods Finaliy: the Commission notes khat there is no evidence in
the record upon which an appropriate strai^ht@lirae depreciation
calculation could be madeA For all of these reasorasd the Commis-
sion finds that the units-of-pr^^^ctiran method should be used in
this proceeding for determining Perry depr^ciation.

Regarding OCCes contention that a 6246 percent capacity
factor should be used, the ^ommissievn believes that the 18-mtront.h
period chosen by OCC is lesD representative of Perry generating
capability than the factor proposed by the staff and the company.
^^^ falls to consider that the refueling outage contained in its
hist^rica,l period was more than twice as long as refueling outages
scheduled for subsequent years € ^^e OCC Exs 65). Additionally, if
the refueling outage contained iia_bCCas historical sample is
removed, only two months of the remaining 13 months show capacity
factors less than 72s7 percent, and the last five months of the
test year show that. Perry operated at an average capacity factor
of 96e6 percent (See OCC Exa 20)9 Clearly, a forward looking
analysis of the Piry plant's expected future operating ^erform-
anceg based on recent historical data, supports the use of the
72Q7 percent capacity factor. We find, therefore, that the Perry
depreciation expense and nuclear fuel disposal costs calculated by
the staff in Revised ^^^edules 9x3^ and 3y18 should be adopted in
this proceeding.

Perr Budget Ex1?ense Ad l stmentk

The staff has recommended that the test-year expenses budget-
ed by the COMpanY for operating costs at the Perry piarat be re-
duced by a jurisdicti^^^^ amount of $3,576g782 (SQRe at 10, 5chedQ
3Q28)4 The staff's a€1^^stment reflects the difference between the
pr!2 Bix months estimated budget, which was used by the
company, and the final

'
Perry budget from the plant operators

(Zdq ^ x Staff wftnexs Hess testified that the staff prefers to use
fl-nal budgets over preliminary budgets because the staff "does raot,
believe that preliminary budgetz reflect an expected level of
operating and ^ainfeiiance costs°° (Staff Ex. 14, at 5)w

The applicant submits that ii. rejected using the final budget
in its updated filing in this case because the preliminary budget
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"refi.ect^^ a more realistic level of operating expenditures for
the July tbrotagh December period°° iCa. Exa 12Cp at 19), According
to company witness Hal1.p the actual year-end expenditures for
Perry ^^4 were $5,305,566 over the preliminary budget and
$14 p 04&' ,937 over the final budget (Jd,) q Thusm Ohio Edison claimi
that the preliminary budget should Fe- adopted because it is more
reflective of the company's actual level of expenditures than the
final Perry budget, which the staff r^^^^^nd& be used<

Normally, the Commission would agree with the staff,s posi-
tion that a final budget is preferable to a preliminary budget
since the final budget would tend to be more accurate and reliable
than a preliminary budget. in this case, however, the applicant
has shown that, in preparing its updated fi,1ing, the preiiminary
budget was chosen because expenditures during the first six months
of t.ne test year were much closer to the preliminary budget than
the final budget submitted by the plant asperat.ors, indeeda when
actual figlires became available for Perry C^&H during the test
year, they reflected a level of expenditures nearly $9 million
closer to the preliminary budget a7or^^^^ed to the final budget.
Under these circumstances, the Caaamission agrees with the appli-
cant that the staff's recea^^endatzon to use the final Perry budget
was inappropriate. ^^^^rdingly, the company's objection an this
issue will be sustained.

Nuclear Decommission.i^^ ^^ Len^ez-

At tho hearing in this proceeding, the attorney examiner
granted €1CCFs noti.on to strike (joined by the st.aff) a portion of
company witness Byrdlg profiieci testimony regarding an alleged
miscalculation in the Staff Report on nuclear decommissioning
costs, an the basis that the applicant had failed to pose an ob-
jection to the Staff Report on this i^su^ (Trq vilg 56-58)b Fol-
lowing the attorney examiner's ruling, company counsel made an
offer of proof of the stricken testimony and, on brief, the appli-
cant urges the Commissfon to consider Mr. Birrd¢s test,#moaty on this
issue (Co. Initial Hr, at 80-82)-0 on Jurse 5, 1990, the staff
filed a motion to strike the s*ction of the company's brief dea1®
ing with the stricken testfmony.

While the Commission does not consider it necessary to strike
the portion of the company's isrief cited by the staff, wo do find
that the examiner's ruling was correct pursuant to Rule 4901-1-28,
OaAACe, and Commission precedent. The Commission is not persuaded
by the company¢s argument, that the staff and the other parties
were put on notice of the applicant's position through its pre-
filed post-Staff 'Report testinanyo were the Commission to accept
the company's logic, it would render Rule 4901-1-28, CpA.Cag es-
sentially meani^glessa As we noted in Coluabfa Gas 11, su2rap at
50, "Rule 4901-1-28, C.A.C. astates that thF o jFctions to the
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S'tat'f Report by the pa:°R.i+es €lams. ths^ ^^^^v-, in ei
'
e proceeding".

^cC^rdangly, the Commission teal1 not a'^cona^^et oL rea.i.°tat^ the
str§ckea^ testimony.

center.^ ^ r AUdit Savincs:.V.,.^,. ,^..^„^....^. m,^...,^.^

iEC objected to the staff;^ ^ailtere to corin^&der savings ren
tza the Perry plant, which may be ifti,t,^^^^d in the a^anagem

ment audit of the ^enteri¢^^ Energy Ce;bporation pursuant to the
stipul^^ion adopted ir) Cl^^eland el+^ctric Illuminatin. Cox a Case
Noti 88-^170^^^^^IIR, et a!e nuary 31' Under tR terms of
the stipulation in t^p C^^ case, the management auditor, ^^^^apA
^^s to identlfy ta&getei-leasels of annual savings for cont^riotas
operations. Cri May 7, X990P the Audit Advisory Panel for the
^en^^ri€se audtt filed, i^ Case Noa 09-498-EL-COI (In the Matter ofn
thp -o^_^.^ssi^a^,ds C^a^asi€^era^.is^e^ of mat,ters ^,e^.;^ted !a t ^s^m

_CTti.^^ ^e ^^s'^ea^6 ^iicer^t cases Ia^ue^ ^^;ea^ a^ E^...ectr^.c I ^.€mg
nat.^^a^ Toledo idis^n C+^, ), tk^p ^'r-es-a-P---pse ^.a^.^^aa c^^ i .. eqm"p ort
an^ !^^6 agreerta+^d3t, datzTti;M^^^-Tz. troetween Con't^riorp O^^^
and IEC sahichq among other things, a^aot.i(a.es certain i^^^ cost
savingE for the Centerior companiesa on the iinal day of hearing,
the attorney examiner took administrative notice of the entries
4nd ordex:s issued in ease M-. ^^ 4q8..E[s --C01P as well as the April
26, 1990 agz^ement filed in that docket (Tr. XXIX, 64-66)^

^^C argues that since Cresap identified specific cost savings
which can be achs'eqb^^ bi-t.he owners of the Perry pidnt, sinro
Cresap reviewed a ti^e period wh`ch iticorporates ahe test year In
this case as the .^asJ^ of the au5^,t ceco^a^€ee^^3at,^,..^ro^s, bnd since
^^^^^^rior, $Ek, and ^^^ have reached an agreement that a certain
level ot cost savings willP in f-°tct, be achieved, the Commission
should cors^^^ei: thcoe naviiAge in setting the level of Ferry 06H
expenses in t.^^^ proceeding (z.EC Ex. 4, at 13¢ Tr. XVII, 41)e on
^^^^^^^^^minat.^on by XEC4 staff witness ^evare testified that
Cresap had estimated the ^^n-^enteraor owners' {oh^^ Edison,
Pennsylvania Power, and ^^quesne Light) share of the Perry O&H
savings to be $10.3 million (Tr. XXVIIB 78)a The staff disagrees,
however, with 3ECg^ cla#m that test-year expenses in this case
should be adjusted to ^^flect any cost savings identified by the
Cresap audita According to Mra Hess and Mrb DeVore, ^EC's prom
posa.^ represents an out of test-year adjustment because any savM
ings associated with the audit will not occur until 1990 and 1991
(Staff Exa 14, bt ^p Trd XXZ1t. 142-143P Tra XXVII, 74fy

Ohio Edison also opposes any ^^]uBtment to Perry operating
expenses based on the Centerior maa^^^^^ent audltK The applicant
argues there is no evidence in the record which would identify
savings related to the test year ot, in fact, what level of savm
ings would be attributable to Ohio EdisonQ The company claams
that there is no certainty that the savings will occur as the
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auditor estimat^^ and whatever savxngs do occstr wall take effect
after the test year (Tr> XXVII, 83-84; 86- 87 )a

The Ccammissirsn agrees with tiie st.^^^ and the compaaly that nt+
adjustment should be made to Perry 001 in this proceeding baaed or
the preliminary findings of the C^^^ap atads.ta Even if cr^^^p
based its findings on Perry expenses during the test ^ear (which
is not at all clear from the record - ^^e Tr, XXVii., 76)r any
savings which may be realized will notWZ^eur until weYl after the
test year and adjustments based on those savings would clearly b-?
violative of the test-year concept since, at this pai.nt, the
savings are too sp^culitia^^ to quantity accurateiy4 See Ohio
Water Service Co: va Pjba Utiiq Comm., 3 Ohio St; ^^
consumers" ^^unsi ^ q Fu : Mi i, x Cosaamq fi 67 C3hio St. 2d 372 (3981)a
Assum n c j t at the Ce ar^^^^tments based an the
Cresap audit without violating the test-year concept, the record
is devoid of ar^^ evidence upon which to make ^^^^^ an adjustment.
IEC did not produce a witness who could identify savings attribut-
able to Ohio Edison and the only witness with specific knowledge
of the Centerior audit, st.aEf witness DeVore, was unable to state
what level of the targeted savings would be specifically associm
ated with Ohio Edi,sosa. Thus, the Cresap audit provides no basis
for the Commission to adjust Peery ^^M in this proceeding.

Beaver Vaile Adminis€.rativ€e and General (A&G) Re^^,^.im.ina

o.rigi^al billings to Ohio td.is,)n from Duquesno Light for
Beaver va:iYey units I and 2 A&G expenses were .incrsr*ect. in
September 1989, Duquesne Light issued revised billings to Ohio
Edison for the period of jui.y 1983 through December 1989 (£^^^ Ex.
28 at 15)R This underbi T1 ing was due to ^^^^^snee s use of an
incorrect expense ratio for toi3i^ ^^^^^^ed to the company (Tr. IV,
115)4 OCC witness Hixon recommends that a jurisdictional exclu-
sion of $4,999,908 be made to the company°s cost of ^^rvi.ce bem
cause the rebillings, although paid by the company in the test
year, represent an attempt by Ohio Edison to retroactively reCDasOr
expenses associated with periods prior to the test year (OCC Ex.
2, at 16-17)Y in the alternative, Mst Hfxon stated that, if the
commissi.on adopt& the staff's threeMyear amortization proposal,
certain adjustments should be made to the staff ^^ calculations
^^^taiiied in the Staff Report (rd. at. 17^1^).

The staff proposes to amortize the Beaver Valley A&C rebi,€ld-
I^^ expenses over a thr'eew^ear period (S»Rd at 10 and ^^^ed.
3,27), Staff witness Heri.di.t.h testified that the St.aff agreed
with the adjustments to the staffas Schesiule 3.27 proposed by Mst
Hixon (Staff ExA 6, at 6m7)a The staff di,s&grees, however, with
OCC's recommendation that the A&G rebilling expenses be totally
excluded from the applicant's cost of servfcea ^^^ ^eri€if^^
stated that the expenses should not be excluded because ^^^covery
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and notification of the error ecctaa-ie^.1 duLing the test ?^eate^^Lv..
payers have benefited fror^ not ha: Ing prev iously paid ioa: these
a^nderbi1.lingsr  and the applicant would likely ha-,e recovered tiiese
expenses in prioc rate cases if it had been ^^ate vt the corrert
level of expenses (ida at 7-8).

Ohio Edison did not present a witness on this issue but
acjrees with the adjustment to Schedule 3y^^, proposed by msa
Hi^on^ and agrees with the staff's recommendation to amrartize the
rebillings over three years [C^^ Reply or. at 60)a Like the
staff} the company opposes OCC's prop¢^sa1 to c€^^pleteiy exclude
the rebilling coatso The company argmes that the relevant time
period to consider, for ratemakitig purposesd #.s the year in which
the expenses were incuired.

The Commi^sion finds that the Zeaver Valley A&G expenses
should be excluded from the applicart's cost of service in this
pro^^edi,nga w+e are not persuaded by the ^^^gumera£.s set forth by
the company and the staff that, beioause the rebilling expense was
incurred during the t.est. year, the Coa^niss3on m°ast necessarily
pass those costs through to ratepayers, While the test year is
the period examined by the Commission to determine an app'rrslsriatf
.^^^el of the applicant's revenues and expenses, if the test yeaL
is found to be unrepresentative, the commissis^n will make adjust-
ments to reflect ^more representative Level. The Commission
believes that the MG rebilling exg^ensese while incurred during
the test year, represent, a one-time event since, presumably, Ohio
Edison does not eNpect to iracaar expenses related to Beaver valley
A&G underbillings in future y^ar^^ Given the fact that these
rebilling expenses reflect a one-time ar#justmentP not reflective
of a normal test-year level of expense, the Commission must deny
iticiusx^n of those expenses in the applicant's cost of service.
our decision is consistent with Toledo Edisor$ Co., Case No. 79w
143-^^^^AItt 1February 29, 198€31 . irr, MF_Figs, t +^ applicant
utility sought to amortize, over two years, costs related to a
property tax surcharge which had not been included in its prior
rate case. The Commission denied inclusion of the expenses in
Toledo Edison9s cost of service f inding; °° .x 9 t.hl.s item represents
a one-time charge which cannot properly be reflected .in future
r^^^^.

'
Ohio Edison Coa a Case No. 78w1567-ZL-AIR (January 30,

1980). Juit a-s t e Co miss#.ora will not order the refund of an,tucm
ipated expenses which are not actually incurred, it will not in-
cr&ase fLmure rates to reflect unanticipated expenses which have
been incurred in the past,;a Toledn Edison, ^t ipr.^, at 29. A.l-
thoragh the appl.1Y^nt laas sought to distinguish Toledo Ed.i sone
#Sgra8 on the basis that the A&G rebilling represen ts an adjust-
ment to costs that wil.i be #,neurred in the future, there has been
no allegation that the Z'jledo Ed.ison decision was erroneous. Fur-
ther, we do not find the .^^ompan^^s distinction to be relevant.
rihfle some level of Beaver ^ali^.=^ ^^G ex,penges will certainly be
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incurred by Ohio Edison in fvture years3 the IUMP-^^^^ rebilled
expenses for underbilled amounts between 1983 and 1988 clearly
reflect the °deBg^-time°' type of expense which we excluded in To1edo
Edison. Nor are we persuaded by the ^^guments raised by the stif
on this issue. Despite the staff's contention to the contrary,
the Commission must consider the period when the services were
rendered, not just when the costs related to those services were
i^^eda See Section 4909°IS(A)(4)F Revi^ed Code. The Comsais-
sion finds tat the company has failed to sustain its burden of
psoof on this issue and, thus, the ^^av^r Valley A&G rebilled ex-
pet^^^^ must be excluded from cost of service.

^^^ ^ny Use and Li^e Wages;

A portion of the e3ec-tri.c..ty generated by Ohio Edison's
system is accounted for as company use and line i,OSS9 The company
u^e and line lose estimate represents the difference between elec-
tricity generated and electricity sold. This estimate is used .in
the calculation of test-year fuel expense. The applicant has re-
flected 1,693,772 Mwh for company use and line loss and hAs eati-
rnat.ed a loss €ac'-or of 11.47 percent for the secondary service
level for 1989 (OCC Ex. 1, at. 23-24). For o€€^^yst.em 6alesp the
company has assumed a zero percent loss factor (Zde ). The staff
^evfew^d these loss factor estimates and found them to be reason-
able (Staff Ex6 13, at. 12-13)4

OCC contends that the company's line 1oss estimate is ovexm
stated. According to OCC witneag E€'f^^^^ the company's actual
experience for the 12 months ended June 30, 1989, resulted in a
^^^ondary service loss factor of 10.49 ^^^^ent, (OCC Ox9 1, at 24).
MrA ff€€^ort also claims that Ohio f:tlisran has impmoperiy allocated
losses between jurisdictional and off-system sales by assuming a
zero percent loss factor for off-system sales £ld. at 25)4 OCC
recommends that the off-system sales loss f^^^oF-b+^ assumed to be
three percent, consistent with the company's transmission service
i.ose factor.

The Coaaa#.ssion concludes that the company has failed to meet
it^ burden of proof that the 3.lne loss factors of 11P47 percent
for the secondary service level and zero €or ss€€-sYsten sales are
reasonables OCC presented evidence that the most recent actual
3i.ne losses for secondary service, for the 12 months ended June
30, 1989 (which includes the first six months of the test. ^^arl,
averaged 10.49 percent. Not on1y did the company not present any
evidence to rebut OCCd it did no cross-examination of Mra Ef€ron
an this Issue4 Staff witness Tucker testified that the staff
found the compar^^^s 11.47 percent line 1ose figure to be "reasonm
ab1e4° and recommends that it be adopted (Sta€€ Ex. 13, at 12)<
M^. Tucker admitted, however, that OCC's proposed 10q49 percent
line lczss figure Is representative of the actual line loss figures
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foL the first sxx mr3nakas of the tpst yr^aa: aiid that..a if the 'os4
f^^^or^ continued f(^t the r^^^in^^t c^f the test yeat at a compa€,
able lea€el^ thL! actual las% ffar^r.=i fooe 1989 wo-.;ld be closer to
10>A9 percent than 11F47 pe:ceitt >IE. XXII, 135, 91). Ms^. Tucket
also conceded that he did no anv^.̂ ;;ti^ataon to dekerminp the reaa
sona#al.eness of the 11,47 percent loss factor ras whether the ^ctua1
loss factor had increased during the last ^^x months of the test
year €isl. at 90^91}> The comma.sslooa addresseai v a.tt.ual.ly the samp
1ssue 1n Ohio Pow^f Co., Case No. 85-726^^^-AIR (July 10, 1986),
In that c se, tne x,t-MicarEt p roposed an estimated test-year Mine
loss factor of 9.44 percent. OCC recommen3ed t.hat, the 1.oss factor
be reduced to reflect th:i eompany°$ actuaF experience of 8t4 per-
centb The Commflssion £cund that 1:iie company had failed t:'N tebut
OCC's evidence and that the company's estimate was overstatede
r#^^ Co..amlssion coraclualerS that the latest known actual loss factot
for the preceding 12 months should be used to set the appropriate
line loss fact.or, ih^^ ^ower, su r a : at 3":-38d We agree with OCC
that the seeondar4, irV^^^-1^^eT T i-ne loss factor should reflect
the most represeytiati^^e leaol fe} the test yeare The company,
having failed t ^ rebut O"C"s evidence or offer any explanation why
the 11,47 percent 1oss factor is more representative of test-year
expe.rlea°ace, has clearly n€st met its burden of proof an this issue,
Ar3°ordingl.yp wr wiil axlrs^^ ^ht> 1;^h49 percent loss fActor proposed
by Mr. Ef.fron.

The applicant has also £'aiked to rebut Mr. Effrors°s recom-
En^.xlldat.avn that the 1o;s tiie-tor £or off-sysk.eaa^ sales should be
calculated at thx^e percent 9 rather than zeroe The basis of the
staffb^ ond the company's contention that the zero line loss
factor is reasonable is that "Josses a- e less on of£^^^stem sales
because .1ntegcorazaectlons are a^vnegally closer t.hen load centers to
genez:atl.on'° iStaff F.x. 13, at 1m.6 See OCC Exe 1m at 253v Although
Mr Tucker testified that he did n3ft-believe the o ffwslastem l ine
1o4.^^^ were anywhere near three percent, he also stated that he
did not believe the loss factor was zero and that the company had
.nsst supported the zero .1ess factor ! Staf'f Exo 13, at 13; Tr. XXII,
76, 941q Despite Mr. Tucker's ^dmi,,sion that the line losses are
not zero, the staff stlll recommend: that th2 Commission adopt the
^^^^an;irxs position of zero line 1.oaf for off-RysteM Salea-0 The
Commission declines to do soa Mr< Zffror^ based his three percent
line loss factor on the same loss €act^^ which the company uses
for transmission se€vlce and the company failed to offer any kest-
i^ony on the inapproprlateness of Mr. Effron's pzoposalK While
mr< Effron's proposa3 to adopt i three percent line 1oss f .;.tor is
somewhat speculative, there is no support. l,n the record for the
Commission to accept a zero loss factor. Mr. Tucker believes that
the off-system 1asses are "much closer" to zero than three per-
cent, but he taas offered no evidence to ^^pport, an alternative
1ose factor In this procee€l.lng. As with the secondary service
line loss factor, the Commission finds t:laat, the applicant has
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fa3..ied to sustain its burden of proof that its ^roposed zero loss
factor .1s reasonable. «`;^e Commission wi^.i.p t^aeaefe^re, adopt OCCas
recommendation to adja^sijua:.}sdictaonai line lossese

Ac}vertisfs^ Sa ensea

The recovery of advertising costs by an Ohio public uti,iity
is governed by the ^^andards set forth in Cleveland v. Puba Ufil e
^oma g 63 Ohio St. 2d 62 (1960). in that M _e g fi ; ofiio Np^^^e
5WE found that utilities engage in four basic types of advertis-
ing; insti,futi^na3, promotional, consumer i.r^formationalg and cran-
^^rvationa,i9 institutional advertising is "designed to enhance or
preserve the corporate image of the utility, and to present it in
a favorable light4 > a. "a Promotional advertising is 'desi^^^d to
obtain new utility customers, to i^^^esia usage by present custom-
ers or to encourage.a bone form of energy in preference to an-
other,.ae£ e Consumer or informational advertising is a'si^signec1 to
inform the consumer of rates, charges and conditions of service,
of benefits and savings available to the co^sumer! (and] of proper
safety precautions and emergency procedures and similar matm
tersa w ."a Conservational advertising is "designed to inform the
consumer of the means whereby he can conserve energy and reduce
his usage, and seeks to encourage him to adopt those means"e
Cleveland, su ra, at 74m71¢ The court held that costs associated
with snformaflonal or conservational advertising were recoverable
because those advertisements provide 3Pobvious' direct, primary
benefits to consumers. id. at 71. With regard to promotional and
institutional advertisingg however, the court stated that similar
i^enalits were not readily apparent and that such advertising ex-
^^^^^s must be disallowed, btiunl^^s the utility can clearly demon-
strate a direct, primary benefit to its customers from such ads"a
dde at ^pAZ-73a

OtaiO Rd.i^On object^ to the staffgs exclusion of $1,713,373 in
advertisi^^ costs which the staff claims are associated with
advertisements which are promotional or institutional in nature
(Co. obj. 21a Staff Exa 7, at 4-8). As an example, the company
clai.ms that its ads referring to The Electric Decision Maker and
its woata1^^eper" and "Crime Watch programs are primarily disic^^ed
to provide information or promote conservation.

OCC argues that the staff's advertising exclusions do not go
far enough and recommends an additional exclusion of $1,228,061
for a total disallowance of $2¢ 94i 4 434 a According to ^^^^ ads
such as "Six Points" (OCC Exa 4A, at 408) and "Kosar Quality #2"
(OCC Ex. 4A, at 461) should also have been excluded by the staff
because they are intended to promote the purchase of electric heat
pumps and furnaces, as well as promoting the increased usage of
e2^ctrlc.ity«

Appendix 000135



CeVI-A&
,d.<,........, .. .. . , ^ . _.. ,. ,.... ^...^. .^... e..,^.... ........,v.. W^ H .. . , . . ........ u...^... -.^,^."'

89-1001-EL-^IR -54_

Staff witness H^bib testified that the staff reviewed each of
the ads proposed by the coaApar€y and used the 'domtnant message of
th^ advert.i.sement:r test to det^rmine which ads met the standards
set forth in Clevaland v. Puka, Ut.iie ^OMMd. ^^a ^^ (Staff E^.9 °^, at
5-6 )6 Mr . Ha^ a^ ® c_ate3 ^. it , ^ i ie the a^ted by OCC may
have been part-i,:^l.lly ,Fomati.orsal or inat.i.tutionalp the predominant
messages were of an informational or consegvati.onal nature ands
there#ot^^ should not be excluded from the c^mpaoyos cost of
service in this case lIda at 81® Staff witness Ross testified
that line 21 of Mr. ^aRb's Exhibit t^^-I& should be deleted to
remedy a duplication of Eli media dues #Tra XXIIIs 125-11619 The
Commission agrees with Mr. Hess and finds that line 21 sh.o';.id ^ke
deleted from Mro ^^bib's Exhibl.t. ^^-las

The Commission finds that the coapanyg^ and staff's positions
should be rejected and ^CV^ recommended exclusion should be
adopted, subject to slight moaiiffcatione As noted in Columbia Gas
11 at 37, the " dominant message of the ^dvertisement,a° t"t a-s
^en adopted by the Commission to determine which ads comply with
the court's standard in Cleveland, s < Under this test, if the
dominant message of the i ^ertiggtae i t 1s informational or conser-
vat.aonal, the dollars associated with the advertisement are fully
includable. rn all other Instances, however, nothing is included
aG an allowable expense. We believe that the dominant message of
only two of the advertisements contained in 6]CC Exhibit 4A may be
considered informational or conservational . These two advertise-
ment^, on pages 428 and 703 of OCC Exhibit 4A$ are directed
towards enhancing economic devel^^^ent in Ohio Edi^^^^^ ^^^vice
territory. The Commi,ss.i^n has previously found that such ads are
I^eneficial, to ratepayers because their purpose in to attract new
industry to locate in the company's service territory and to
or^^ourage existing businesses to remain in the area6 See Ohio
Edison Com g Case No. 84-1359-CL-AIR (October 29, 1985; at ® 9.
lbus, th'e cost of those two advertisements should be ^eFAoved from
the exclusion recommended by OCC. None of the other ad.varti^^^
^ents contained in t^^^ Exhibit 4A exhibit a direct, primary bene-
fit to Ohio Edi,son's customers. WhiiR a few customers may derive
some benefit from the programs or product& advertised by the com-
pany, we do not believe that fact alone is sufficient to allow in-
clusi,on of those advert,i.slng costs pursuant to the couzton stan-
dard in the Cieveland case. Accordingly, the ^ommission will
grant OCC°O 653-o-c-t o-no 34 and 35, to the extent described above9

^emOnst^^t-l^n_and SeIlfng Expensee

The staff excluded from test-year operati^^ expenses ^^^on-
strat.ion and selling expenses charged to Account 912 (S,R4 at, 9).
Staff wit^^^^ Habib testified that these expenses were excluded
because they were related to promotional activities $Staff Ex. 7,
at 0-9? r Although Ohio Edison filed an objection to the staff's

r^
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exc.iusi.on of these expenses, the compan}• did not crO&Smeasamine ME,
Habib on this issue or address it on bxie€. Thus, the Comr,issic-oa
finds that the demonstration and selling expenses exciusion recom
mended L-1 the staff should be ^^opted and tt:e companirf s objection
overruie,

Ft^^^ ^^^^ Ex ^rases

Ohio Edison originally estimated rate case expense of $96,770
for this proceeding which the staff r^^ommendesi be amortized ovex
a three-year period (S,R, at 212, Sched. 3.17), The company obm
jected to the staff's understatement of rate case expense as not
refiecting the costs incurred by Ohio Edison for outside 3egal
counsel and retained experts €Ca° Obj. 23)a in his pcesk-st&ff
report testimony, company witness Flower updated the estimated
rate case expense to $1,115,000 ($525,000 for outside legal fees,
$520,000 for cor^suitantsa and $70,000 for other expenses) (Co. Ex,
105, Att. E). Mr, Fi.ower explained that the substantial increase
was due to the fact that the company retained outside legal coun-
sel and an outside consulting firm in December 1989 to assist in
preparing and presenting this case (id, ; Tr a V9 160m161 ), Mt°
Flower indicated that outside cou^^eY-arsd consultants were neces-
sary primarily because of the extensiveness of the deposi,tions and
interrogatories involved (Tr. V, 142).

OCC made its usual objection to the staff's failure to ex-
clude all rate case expense (OCC Obj. 36), and ZEC objected to the
staff's recommendation that the Commission review the company's
1ate-fi.led rate case expense exhibit before establishing a reason-
able allowance for rate case e:,pense in this case (YSC Obj, 17).
Staff witness Hess testified that Ohfo Edisoils updated rate case
expense of $1,115,000 was "i,p,e largest estimate of a rate case
expense in recent history" and ^^^ems to be a little high" iStaff
Ex. 14, at 31°

On may 24, 1990, the company submitted its late-filed Exhibit
21, which quantifies Ohio Edison's most recent estimate of rate
case expenses in this proceeding. According to this exhibit, the
company now seeks Lo recover a total of $1,446,850 for rate case
expense, including $647^084 for outside legal services and
$591,429 for outside consultants. on brief, the staff argues that
the company's rate case expense request is "patently unceasonabie°°
and that the commissiors should rf:du^e the ^ompar^^^^ request by
half (to $723,425) and amortize that amount over three years
(Staff Drg at 27).

The Commission has consistently found that the preparation,
filing, and prosecution of a rate case is an ordinary and neces-
sary feature of utility operation and, as such, must be recognized
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in the expenses allowed. See Ohi.oPOwer Co., Case No. 81-782-ELm
AIR (^uly 14, 1982) at 27< Co^ilst.int ^iith that princ.iple8 the
eommf^siora has traditionally permitted the inclusion of a reason°-
able amount for this expense . Columbia Gas 11, supra, at 3q: I6
Z^,e^reI.^.n^. E3ectz^^,c I3.lu^airaatin Co., Case No. 86m2025-EL-AI'R
Tbe 'Eembi-r i^, 3 P3 at 7C^75a the Commission allowed CEI to re-
cover $519,000 in rate case expense for a proceed3,ng in which the
hearing spanned nearly two months. In that case, however, we
noted our "contlnufng concern over the magnitude of the ratu case
expense incurred by CEI , . A °"p Ide at 75. Having reviewed the ap-
piicant's request. in this pra^ciFect#aagQ the Commission agrees with
the staff that tib^ ^^ouiit of requested rate case expense is unrea-
^onable: We believe t^at the CEI case provides a measure of comA
parison for this case and, accordingly, we will limit Ohio Edi-
son's recovery of rate case expense to $520,000 , amortized over
three yearsa While the Commission recognizes th. complexity and
volume of I$sues and discovery matters in this case, we are also
aware that the pri^cipal components of the claimed rate case exm
p,enditures are related to fees for outside counsel and ^^^sul-
tarats; neither of which were retained unt;i3. December 1909e we
believe that $520,000 more accurately reflects the level of rate
case expense permitted in past cases, while still recognizing the
complexity and length of ttsis proceeding. The Commission is con-
cerned with the magnitude of Ohio Edison's requested rate case ex-
pense in this proceeding and, accordingly, directs the company, in
its next rate case, to provide an explanation of the efforts of
it^ management to control those costs and to assure that. such
costs are reasonable.

EEI P!ktissesa

In the Staff Report, the staff recommended that a portion of
the assessments paid by Ohio Edison to the Edison El^ctric Insti-
tute (92i) during the test year be excluded (SdR. at 214, Sched,
3.19). Ohio Edison objected to the staff's exclusion of expenses
for BEI dues ($105,512) and expenses related to tile Three Mfl^
^sland clean-up project ($325;193) vhile OCC objected to the
staff's failure to exclude an appropriate percentage of the com-
pany^^ ^ ^edia Communication Fund expenses.

OCC wftness Chan testified that the staff's adjust.ment, for
ERI expenses related to the Media Communication Fund should have
been based upon the 1988 ^^C Re port of the Committee on ser
Ova r ei^F rather than the 1966 version c^ t^e r^eport ^r ac the
^^^^sed 1n the Staff Report ( ^^^ Exq 6, at 6-7)a Staff wf tness
Carr aqreed that the ^^^^ report should have been used and adopted
Mr4 Chan's recommendation ( Staff Exe 3, at 3-4)9 in adopting the
1988 NARUC report, Mra Carr increased the percentage exclusion
from 7.05 percent to 77988 percent for the Media Communication
Fund exper^^^^ as recommended by Mr. Chan, but also made r^ownward
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adjustments in the exclusion for EE3 Dues, Solid Wagte ACtivita.es,
and Air Regulatory Group tStaff Ease 3-0 at Ex. DpC-lba Thusx mr>
iu'arr's total recommended adjustment amounts to a $394,738 exclu-
sion as opposed to the $393^387 originally recommended in the
Staff Report4

The Commission findr. the staff's position to be reasonable
and ^il1, exclude $394,738 from the comparay;^ proposed cost of
service9 This amount includes the $325a29'i expense for the T'^^^e
Mile island cl^an^^p which the comml.^^ion is excluding ^onsl.stent
with prior deeisionss See Cleveland Electric illuminating Co.,
Case No. 86-2€^25^5^^^1^^^^^^em4)er 16,, ?) at 79-#010

Akron Area Corporate Challenge Sx enzes;

OCe witness Chan testified that $14,000 in expenses related
to the A8crssn, Area Corporate Challenge program should have been
excluded from Ohio Edisonas cost of service (OCC Ex, 7, at 8,
RKCm3), Staff witness Carr agreed with OCC that the company's
contribution to this program is not related to necessary utility
functions and customers received no direct, primary benefit (Staff
Exa 3, at 4). The company claims that these costs should by in-
cluded because the program ^ontributes to employee h^altha morale,
and performance and, thus, is beneficial to the company and its
customers.

The Commission agrees with OCC and the staEf that the ex^
^en^^^ associated with the Akron Area Corporate Challenge should
be excluded from the company's test-year ogerating expenses since
they are not related to providing utility service and customers
der3ve no direct, primary benefit from Ohio Edi^onas participation
in the program. Accordingly, the jurisdictional ajms^unt of $12,238
should be excluded from the company's operating expenses.

Lrmpl^yee Hem#^^^s^ and §m ].^ ^e Club_gAgerases:

OCC wi tness Chan submitted testimony indicating that $1,526
for employee membership dues (Account 930.2) and $37,000 for
expl^^^^ club ^enefits (Account 926.50) should be excluded from
the company's test-your expenses because the costs are not related
to the provision of utillty service 1c3^^ Exa 7, at 9-11, RKCm4^p
Staff witness Zieg testified that the staff agreed in principle
with OCC that arwinabegship fees which do not ^^sult in direct bene-
fit& to rat^^^^^^^ ^^ould be eliminated lgtaff EXa ^^ at S1 < Mr.
Zieg,stateti, however, that the staff did not discover the inclu-
^ion of any such expenses and, therefore, the stafE disagreed with
oCCg z proposal to exclude the amount contained In Account 9269 506
The staff did not address OCC's recommendation regarding Account
930a2 and Ohio Edison did not submit testimony on this isaue, ora
cross®examlnat.#,onF MraZieg testified that the staff did not do an
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4ii€-depth ^evi.ewPe of the expenses related tO employee ^embesships
oc° club expenses and, thus, he could not recommend an exclusion
withoaat such an analysis €Tra xTIi, 147).

on brief, both the company and the staff attack the credfbi,l-
i^^ of Mr> Chan's analysis, arguing that hi.^ recommendation should
be accorded no weight because his review of these e'x^^^^^s was
limited to looking at the names of the associations Mr. Chan
claims shoul.d be exciudeda Staff argues that FeOCC has fai1ed to
prove that the expenses charged to company Accounts 930.2 and
926.50 do not primarily and directly benefit rats^^ayexs* (Staff
sr. at 33). The Commission notes, first, that it i.s the applicant
which bears the burden of proving the reasonableness of its ex-
,pendi^tures and the company presented no testimony on this i^suen
Next, while the staff is critical of Mr. Chan's analysis, the
staff's review was apparently even less comprehensive than Mr,
ehara4s (€^^e Tr. xill, 19lmlSl^s Accordingly, the Commission finds
that the expenses identified by Mr. Chan should be excluded from
Ohio Edison's test-year operating expenses, as adjusted on a
jurisdictional basis.

Research and Devel2gjment Expense;

Ohio Edison seeks to recover in this case $5,607,230 for
total company research and development (R&D) expen$e, ^^C does
not dispute the company's entitlement to recover $4,405,220 for
the company's EPRI research subscription. ^^^ does recommend,
however, that the balance ef Ohio Edison°s claimed expeiise for
other HAD, $1,202,010, should be reduced to $703g518 to reflect
the csampanyrs actual experience for R&D expense during the test
year, rather than six months actual and six months hitslgetec3 data
used by the company (OCC Ex. 2¢ at 8®11)F The staff has not
recommended any adjustmersts to the amount proposed by the company.
^^aff witness Zieg stated that, as a policy, staff "does not re-
commend selective adjustments to whole budgets when actual exp•erd-
ience has later been discovered to vary" (Staff Ex. 5, at 4).
Ohio Edison ia^^^en^ed no testimony an this issue but, on brief,
argues that OCCgS position ^^ a selective adjustment of a budgeted
expense f* actual experience which, is inconsistent with OCC1s
position for other operating costs (Co. Init.ai Bca at 94)a

2^ Columbia Gas Ip at 42-43g the Commission addressed a
similar ^;T7 1̂ tances related to the appl.icant8$ claim for
corporate insurance expenses. in that case, the commlssi.on
adopted OCCgs recommendation that actual, rather than forecasted
expenses, should be used since Columbia had failed to "respond to
the i.^^^^ by providing an explanation for the higher than normal
estimated July payments and for the 24% difference between
estimated and actual test period expenses" (ida at 43).
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Th^ Commission finds that the company has failed to sustain
its burden of proof on this 1.^sue. While OCC's claim that the
test-period estimate is excessive in comparison to the actual
expenses fncurred may notP in and of itself, be sufficient to
prevail on this i^suee Ohio Ed:ison has nsst provided any evidence
to explain this difference< Thus, consistent with Columbia Gas 1a
the ccsmmission will adopt OCC;s recommendation on t i^ asa^^^

The Commission would note that a substantial
are being included in operating expenses to allow
recover the cost of its meabership in ^PRra The
expects the company to use the funds to continue

It^iut'fes and 1^^^^^^^ ExRense,

^^ount of funds
the applicant to

^ommissi^n
its membersh.ip,

Ohio Ed.ison proposes to include $5,346^493 for injuries and
damages (i&D) expense based on six months actual and six months
budgeted dated OCC witness Rixon recommends adjusting the comm
pany's six and six proposal to reflect Ohio Edison's actual oper-
ating experaence during the test year of $4,0988666 (OCC Ex> 2, at
12-14)a Msa Hixon claims that the company's actual ^^^ expense
was less than anticipated during the test year due to the settle-
ment of court cases for less than previously estimated and because
of a refund of paid premiums from the company's insurer tid. at
131Q As with the prior Issuea staff witness Habib claims that
OCCIs recommendation should be rejected because it represents a
selective adjustment to the overall budget (Staff Exa 7, at 11).
The company, while presenting no testimony on this i^^^^^ agrees
with the staff that OCC's proposal to adjust to actual expenses is
an inconsistent selective adjustment (Co, initi.al Bes at 94},

The Commission again notes that the company has the burden of
proof in this case6 The Commission finds that t3hic Edison has a
responsibility to provide an explanation for the difference be-
t.w^en the estimated and actual test period expenses. OCC has
raised a question regarding the reasonableness of a forecasted
expense and it is not sufficient for the company to sustain its
burden by simply claiming that OCC has made a selective adjus't-
menta The Commission will, therefore, adopt. ^^^^^ recommendation
an this issueg

FORC Acc€^unt. 908 ® Customer Assistance Costss

Ohi€^ Edison charges to PEA^ Account 908^ Customer Assistanee
EXpen$O® ccasts for activities which provide instruction or assis-
^ance to customers with the objective being to educate and en-
courage the safe, efficient, and economical use of electrical
services and equipment (Caa Ex9 12Cg at 39-40)a The company has
included a jurisdictional amount of $11,469,494 for recovery in
this case (Id9 at 39)6 The staff proposes to exclude $1,561,849
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(juris€lict.aot^al) from this account which it believes to be prom
motional or institutional (Staff E:x. Y, Sched. 3,1£a Staff Lrx, 3,
at 2),

The company argues that,a 1) the promotionai/institutiona1
test used in Cleveland v. Pubo €3ti.ia comm> , supra, is applicable
only to advertt^ira4 e^cperases ans^ t e proper teit shouldl be only
whether the expenses were reasonably incurredm 2) a review of the
specific programs charged to Account 900 reveals that thei rpr.a-
masx intent is to promote the efficient use of e1.ectr1city; and 3)
the staff's review of Account 908 was only superficial. According
to company witness Hall, Ohio Edison works closely vith customers
and appliance dealers to encourage the purchase of appliances
which are safe, efficient, and economical and which willg in the
long run, improve system load factor (Co. Ex. 12C, at 38-92)e
Staff witness Carr stated that the programs which were excluded by
the staff were intended primarily to achieve growth in sales by
the company and were, therefore, "not reasonably related to pro-
viding electric utility service" (Staff Ex. 3, at 2)a.

The Commission has reviewed the description of the programs
set forth i.n Attachment C of Mr. Hall's testimony and concludes
thdt eerta.in aspects of the company's programs excluded by the
staff promote the sale and use of electric appliances and energy
qihile other aspects of these programs provide beneficial iraforma-
tion to home builders, appliance dealers, and the company's c$asm
tomers> Considering the testimony regarding the benefits derived
from these programs, the Commission finds that 50 percent of the
test-year expenses excluded by the staff in Schedule 3.16 of the
Staff Report, which amounts to $780,925, slaottld be recognized in
the company's test-year operating expenses. We believe that this
treatment provides an appropriate resolution of this issue and Is
consistent with our treatment of customer assistance expenses in
Ohio Edi^^^ Co., Case Noa 84®..359--EL-ATR et a3> (October 29,
TOWS & at 29-30 ,

^egrganizatiRE Expenze Adjustm+erst. o

The company proposes to recover $1g351g829 for test-year
reor^an.ixat.ion expenses related to a work force reduction plan
implemented in 1989 (Co. Exa 12C, at 27). The components of the
company's reorganization expense include costs for severance pay,
retraining, outplacement, health care, annuities, and outs1de
consultant and contractor fees. Ohio Edisora objected to the
staff's exclusion of outside consultant fees for the firm of
Temple, Bar'kera A S1oan {TS&SP, the staff's amortization of the
^^oigan13t.a*i.^na costs over three years, and the staffos r,^duction
of outside contractor fees related to the reorgani^ationa
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Sta€f witness ^eVare testified that the COStS associated wi^^i
TESSa^ work on the reorganization project were excluded ^ecaeisp
the staff was unable to verify the €a.rmes role in the project due
to the fact that a number of workpapers had been destroyed (Sta€t
EaaP 27, at S). Regarding the tlsgee-year amortization perl.odb
staff witness Habib claimed that °'^ome of the r{eorgan.izatio^ costs
will be paid or accrued ira tior'e than a onewyear peri^d" (Staff Ex.
7, at 10;a Mr. Hakal,b also indicated that outside contractor €ees
should be reduced by using the total company ^&M ratio of 73.56
percent., rather than the 32 percent ratio the company ident.i€i.ed
as applicable to ^8&M expenditures (Staff Ea^> s, at. 10; Co. Ex.

aFM 27).

Regarding the expense associated with the TUSP^ consulting
feesp the staff apparently does not dispute "he fact that the fees
were actually paid by Ohio Edison (S.R. at Bather, tixe
staff disputes recovery for those fees beca, : se the workpapers dis-
cussing TS&Sgs aetiv^ta.^s were destroyed and, therefore, not
available for the staff's review (Staff Ex. 27F at 5-61 0 Company
employee Gill (called by the staff as if on crossmexaminat..io,ng
explained khat, at the beginning of Ohio Edison's reorganization
study, senior management ordered such ai€^^umen.ts destroyed to
prevent preliminary information from being leaked to employees
which might affect morale and productivity (Trn X^V, 168)a

While the Commission certainly does not encourage the de-
struction of d.racuments which suppurt a rate applicant's claimed
expenditures, under the particular facts of this case, we find
that the company shoul.d be allowed to recover the requested
^329q4'^^ for TB&Sds expenses related to the reorganization study.
We also reject the staff's proposal to amortize all reorganization
expenses over a t.hree-yea.r period. Despite Mr. Habitf"^ claim that
some of the reorganization costs would be paid over more than a
one-year period, he was unable to cite to any examples where such
costs would be spread over a thr^^-year period lTrY XIV, 192-1941.
Finally, with regard to the reduction for outside contractor fees,
we will accept the company's testimony that only 32 percent of
these costs were related to ^^^^ expense while 68 percent were
capitalized costs (Co. Ex. 12Cg at 27). The staff was unable to
refute company witness Hali. } s testimony on this issue or offer any
explanation why the total ^&H ratio of 73.56 percent should be
ap'€al i eda

The Commission finds that Ohio Etlisort should be permitted to
recover the full amount requested for reorganization expense. We
believe that it is sound policy to encourage utilities to stream-
line their operations to the extent possible. Reasonable t.estm
yeag costs associated with performing reorganizations ^hoejlda
therefore, be recoverable in crsst, of serviceJ tie wl.ll permit Ohio

a
FM
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Edisqn to recover $1,0906624:. ^^t Juri^^^^ctionai reorganiratnon
expensea

West ^^ra,in 5^^tion co^^^:

Ohio Edison has objected to the staffss exclaasaon of expenses
cliarged to FERC R^counts 548 and 549 which reflect costs associ-
ated with maintaining the West Lraraisa generating f^cil.iti.esr The
company contends that ratepayers are benefited by expenditures
made to maintain the plant in a "coi.t3 standby s'tatua'° since the
company plans to return Weat Lorain to service in the near future
and maintaining the plant will reduce the costs of bz.ingin^ the
plant back on-line (Co4 ^^. 12C, at 33^34)a Staff witness mcµ
Csoa^ald testified that test-year expenses raeiated to West Lorain
are properly excluded for ^ate,fta#i.ng purposes because the plant
was not in^^^rvi^^ on the date certain or at any time during the
test year (Staff Ex. .€Y, at 3-5). Mr. b^cDonald claims that the
staf'f''s exclusiati of these costs i.^ ^^^si^tent with the staffAs
position In numerous cases because it atitciies t.estwyear expenses
to the rate base exclusion of plant and equipment which is not
used and useful (id> )a

The Comaa.ission agrees with the staff that the 9'ma^ching
princip)en° should be employed in th.is instance to exclude oper-
ating expenses associated w.itt$ a facility that was not in opera-
tion during the test year. There is nD dispute that the West
Lorain platit was not in oporatioa^ during the test year and the
company has indicated that It will not be placed into service fot
at least tvgo to three years (Tr. VIlI9 71-73)9 We also note that,
as In€#i^^ted in the section on Generati.^^ ^apacityg West Lorain
was noL included in the ^o."i^sioraxs determination of the com-
pany's capacity reserve margin. Given these facts, we are not
inclined tt+ deviate from the concept of matching test-iremc exm
penses to used and usef^il plant and equipment,

^mortizat.ion Period for Def^^^ed Perry and Beaver 1Eile 2

Ohio tdi^on proposed to use a 30-year amortization period for
both Perry and ^^^^^r Valley 2 dbferred costsa COmpany witness
Danfels indicated that the 30-year period was based ^^im^^ily on
the recovery pc-riod for the company's composite utility plant
(nuclear and non@nuc2ear)9 as well as upon the company-s comp^sit^
nuclear depreciation rate, and the Perry and Beaver ^al1^^ 2 lease
periods lCoe Exs 9C, at ^^^^^; Tr< 11m 57). The staff has recom-
mended amortization periods of 429 months (35 years, 9 months) for
^^^^^ and 443 months f3fi yearsa 11 months) for ^^aver va.il^y 2
based on the remaining i^BC license periods fa^^ each unit (SsAq at.
9-10, Schodsa 3.25 and 3.26; 5taff Exe 6, at 3-5). Staff witness
14ericlith indicated that the staff's adjustments were based on
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^^courating entries issued by the commissi.ora wnich authorized the
cOr^^any to amortize the deferred Perry and Beaver Valley 2 oper-
at.i€#g costs over the lives of the plants iStaff Ex. 6, at. 3A-5) 9
See Ohio Edisong Case No. 88-194-ELm,^ (February 2e 1988) at 2°
MoS^c^n, Case Noa B7m985mEL-AAFI lOctober 20^ 1997) at 3.

The Commission finds that the amortizati€^n perioda^ ^^^oms
meaaded by the staff should he adopted In this proceeding. The
staff's proposal is consisteatt with the Caammissa.on*s erat.riet
authoa=iaing the deferrals and more accurately reflects the lives
of the Perry and Beaver Valley 2 plantsa The ^^mpanys s proposed
30myeaa; a#aortization period is rather ^ Lbittar.i.iy based upon a
composite amortization rate for c-421 af the cos.^^any6^ plants, isam
ciaading the non-nuclear facii.it.iVis-. Accaa`ding2y, the amortization
periods for deferred Perry and Beaver Valley 2 ^^^^^^^s of 429 and
443 moraths, respectively, shall be adopted by the commission.

No-qe-Annuaiizatiort Ad'ustmecst,

The staff adjusted the eoompany°s claimed iat^^^ ^xper^se for
the test year by using the actual number of employees as aa:
November 1, 1989, the latest figures available at the time the
Staff Report was prepared (5o.R. at 6; Staff Exe 7d at 3). Staff
witness Habib testified that the staffgs labor annualization ad-
justment was employed to reflect the compasay®s work force reda^^-
tion due to arcjanizationa) changes and the effects of a hiring
freeze during the test year lStaf'f Ex, 7, at 3). Mrfl Habib i.ndf -
cated that the 4taff would have used the actual number of employ_
ees at the and of the test year. Decemaer 31, 1989, if that number
had been available (rd, at 3-4), Mr. Habib also offered to revise
the staff8a labor an^i^aIization adjustment if the company provided
the end-cf-testmyeac number of employees during the hearing t3d. l.

•Th^ company objected to the staff gs wage annualization ad-
justmez#t ara the basis that, the staff had failed to ^^^ount for
budgeted pcs3tions not affected by the reorganizatione According
to company witness Be11¢ since the reorganization affected only
the general office group, the staffas adjustment does not recog-
nize unfiiltd budgeted positions which have been approved by
senior management and were not eliminated as a result of the vork
force reductiors (Csr. Ex> 12c, at 22-25). The company recommends
that i ts budgeted labor expense be reduced only to recognize the
effect of che 129 positions eliminated in the work force reduction
program, rather than using an actual level of employees which
fails to reflect positions which the company intends to fili.
(Id.). On brief, the company cited Ohio Power Co., Case No. 85-
?^mEL-AIR (July 10, ^.986 ) and Co1ua^^^"...^"_^^ ^^ g ^a^ ^^ ^ for the
proposition that the staff's a;e^coma#e^ ^t^ a^n ar# t a^ case is in-
consistent with the Commission's normal practice of basing labor
expense on the average number of employees during the test year

0

a
s
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using act.ual and budgeted emp,:oye:, levels. Ttie applicant does neyt
dispute triat the effects of the. o€,ca^^^^^^^^3o¢^ should be c€st^^^^^^ ^
edr but it clalne that the staff°^ methodology arbitrarily rel,ieF
on a single date in the test °E•eaL >a^^^^out reflecting a true pic-
tuce of the level of emp1oyee needed to provide reliable seavice,

The ^^simission will adop: the staff's recomme€^dataon regard«,
€ng wage annuai..izat.i.on, As Mrn Habib noted, the staff used the
'iatestbknown employee levels in preparing the Staff Repozt and
agt^ed to update i ts ^^comme€adaf,ion using end--of-t^stmye,^r numbaats
if the company provided thrise fi.giiies at L e t.iise of the hearing.
Despate the staff's o€ferd the re=°c-iael reflects that. the company
did not provide updated employee i;umts^^s but, instead, relied on
the position set forth an ^^. Hal1.'s testimony. We do not f ind
the cases cited by the applicant 0.o be inconsistent with the
staff's recommendation in this ^roceeding. In both Ohio Power and
Columbia Gas 1,i 9 suprap the Com;lssioa^ adupted updated t^.^^^mpi-6ke -ew.^^^^^

as of the end of the test year as the basis for
determining labor expense. It^^^ed, i n Col.umbia il^as 11, we stated
that using year-end figures was t for the
expenses to be realistic and represent.at.i,ve q Q. H and was eonsi.stent
with our ^^^cedent. Columbia Gas 11r pu^aa at ?2" Ohio Edison's
failure to provide numbers in th>s proceeding
dictates that, consistent with n9ar ptaasr aiecS.ss'.onsf we will use
the latest-known figures ir deteraaain.lng labor expense. slnce the
record p rovides rio numtse later than the staff's Novembeb 1, 1989
date, the Commissl.on will adopt the staff's wage ^^nuali;ation
adjustment as of that datea

Annualization of Nuclear

In this proceeding, the staff annualized the company's testw
year incremental operation and maintenance expenses associated
with refueling outages for Perry, ^^^^^r Valley Unit l., and E^^aver
Valley Unit 2 (SRR4 at 9, Sclsedo 3.20)a The staff amortized the
total nuclear refueling outage costs for all three uni^s over ^a
months based on the assumption that the plants operate on an 18-
mc^^th refueling cycle (Staff Exe 10, at. 111Q in addition to the
staff's adjustment in the Staff Report, staff witness Soliman
testified that tha applicant has not complied with three Commi.s-
sion accounting orders whi.rta directed Ohio Odison to book and
defer nuclear refuelincj outdge costs for Perry and ^^^^^r Valley
Unit 2 and to establish and maintain lsab.ili,^^ accounts for these
costs #st.ai'f Exo 10, at 11-161: tio•a Soliman indicated that the
'Uh„^^ ^omml.ss.lon entries, Ohio Edison Co., Case No. 67-085w^^-AAM
tOc'tober 20, 1987); Ohio E ia Co. , Ca se Nis4 80-506m^^-AAM (April
14, 1968)9- and Ohio Edloon Cor d ^^^e No9 88-144-EL-AM (r^^ruary
2, 1986}, were T -n a ia to a ow the applicant to recover future
costs of refueling outages, prior to the company's i^currence of
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thoce costs (ido at 16). sol.iman stated that the same ^^mm.rG-
siors directl:ai-s were being followed by tti^ Centerior companies an;
that these accourstinS orders were consistent with generally aem
eeptesl accounting principles (GAAP) (Isi4 )° fir o Soliman ^^^ommersda
ed that the cempany be `ordered to coai-p-l^ witb the C^a.f ss.^on° s
prior accounting directives by ^ssi.ng th^ specific journal entries
set forth in his testimony iida at 17-21. Atts. I5S-2a ISSa3,
ISS-410

Ohio Edison contends that the staff's 18®month ann€salizatian
is not reflective of the comlaaray$^ actual nuclear refueling outage
expense since onlis four percent of the total outage costs were
directly related to refueling while 96 percent of the costs were
attributable t^ other maintenance activities which were a,r°ciden-
tally performed at the time of the refuiling outage (Co. Ex, 9D,
at 18; Coa Ex. 12C, at 17). Thus, the applicant argues that
maintenance costs associated w.itla the n^q^lau& plattts during re-
fueling outages should not be annualized because no valid riists.nr-
ti.on exists for treating nuclear plants differently than non-
nuclear plantsa Company witness Daniels testified that the com-
pany did not implement the Commission's accounting directives
because it e#id not interpret the AAM cases to require the account-
ing treatments suggested by Mr. Soliman and because the company's
auditors considered the Commission's orders to be contrary to GAAr-
(CoP Exb 9D, at 23; Tr9 IIs 69-72r 7'ca XXVIII, 21-24)O apecif"x-
cai.lyg Mr. Daniels c3airis t^^at st^^ement of Financial Accounting
Standards no. 71 (Parao i.2b) requires the recovery of ^xpected
cot. ws in the current rates and a liability to customers in the
event the expected costs do not equal the amount charged (Coa Ex.
9D$ at 21-22). Mg9 Daniels asserts that the staff's prior recom-
mendations, as contained in the ^ccounting antries, do not meet
these requirements (id< )g if the Commission adopts the staff's
recommendation in tI^^^ case, Mr> Daniels ur^es the Commission to
use the actual reiueling outage costs for the entire test year
t $42, 758q l99$ B tather than the $36s ? 31,776 amount used by the
staff (Id. at 18)6

The Commi:^^^on agrees with the company that the applicant's
nuclear refueling outage expense should not be amortized over the
full 10^^onth refueling cycle since, as indicated by Mr. Daniels,
only four percent of the nuclear outage expenses were related
directly to refueling the nuclear reactors. The staffts adjust-
ment fails to recognize that the bulk of the expenses ineurredp
during a so-called i-aclear refueling outage, are actua2ly related
to routine mainteraa;^^e on the nuclear uraits, which cannot be per-
formed dur#ug the operating cycles of the units. During the test
year, each of the applicant's nuclear un#t.s experienced refueling
otstages. Thus, the company was unable to perform certain main-
tenance an fossil-fueled units due to the need fot capacity while
the nuclear units were dwir€ for refueling and mal.nt.enar€cee in

Appendix 000147



11 i'f£S S5A.4aboF¢rsa- ea.m ^. ^ ^^
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years where less nuclear rofuel.dnrr outages occur, hsaa^ever, t^^
company would be required to petform more maanf^^ance on its
fossllm€^el^d pi.ants, Depending ean whs.c€a particui.az; yea, (or
other period of time) is ^^am.inudx t@ierefeae; varying amounts of
maint^^ance axeo refueling costs will be incugred for nuclear and
non-nuclear units. If the Crsltmission were to adopt the staf€°s
r^^ommendatirsn to aniiualize nuci^^z outage experises over an 18-
month ,periodF based solely on the test-year nuclear outage costs,
the company would not be fully compensated for its refueling and
^^inten*nce costs since no similar adjustment has been proposed to
annualize the crampanyis non-eaucl.ear maintenance expenses" The
Commission finds that the staff's recommendation would resuit in
an unrepresentative recovery of nuclear refueling and maintenance
exp^n:15e,^ and would under^omp^^sate the company for expenses actu-
ally incurreda Acco.rdingly, we reject the staf€4s recommendation
to an,r^ua.lize nuclear refueling outage expenses in this proceeding.
Althoiagh we are rejecting the 18-morath period proposed by th,:
staff, we are doing sr, based upDn facts particular to this case.
We are not making a generic €inding with precedential effect with
regard to the treatment of all nuclear refueling outage costs.

We are not persuaded, however, by the applicant 's contention
that the accotaiiting oLders in Case Nosa 87-c35-Zi.e-AAt^, 88-144mELM
AAMp and 88-506AELmAAM are inconsistent with GAAP" As indicated
by Ms: R Solimand the Centerior companies have complied with the
Commission's directives to book and de.fer future refueling outage
costs and to establish a¢id mair^tain liability accounts for these
costs. Further, even if the accounting treatmpnts ordered by the
Commission could be interpreted as being ^^^^^sistent with GAAP,
the Commission has ful.l authority pursuant to Section 4905.13, Re-
v1ser1 Code, to issue accounting orders wit.hour, re€erencp to GAAP,
and the company may not ignore or disobey the Commission's orders.
We 3uggest that if the applicant dispaztes the applicability of
future Commission directives, the company would be wise to seek a
waiver from the Commission before deciding not to comply> The
Commission directs Ohio Edison to work with the staff to insure
that the company's accounting treatment for nuclear refueling out-
age expenses ln consistent with this order and with the ^^mmisw
si^^^s prior accounting entries,

Short-Term Sales Reductionb

Ohio Edisran annualized test-year AMP-Ohio ^ales to reflect an
anticipated 125 ^W level. Thl ^ annualization increased the appi.j-
cantg$ sales by 339*0l8a^62 kW}a" The comparay also reflected the
annua€izatlOn Mg .elm.1ca in the jurisdictional a3.location factors,
resulting in increased non-jurisdictional loads and lower jurisw
dao-t aPnal allocation factors, and reducing the amount of costs to
i;Ir.;dictlonal customers (Co. Ex. IOA, at 8-9$ o The third, and
^inal" part of the co^panyxs Ampmolaio a1 ^.Ptment was to reflect a
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^eduction in other short-term sales as an alternative to $nereasm
ing power production expenses as a result of the ant3.cipated,
339a018¢062 kwh Iracrease in ^aleso The applicant claims that if
its proposal to reduce otlaer short-term sales is rejected, the
Commission must, at a m.inimum, incr^a-ce t^St-year expenses by
$1,444,217 to reflect the operating costs necessary to generate
the additional kWh sales (Co. Exa 12CY at 43).

The staff, while accepting the increased AMP-Ohio sales and
the lower jurisdictional allocation factors, rejected the appli.-
cant°s proposal to reduce other short-term sa1es (SaR, at Sm
'^cheda 394)a Staff witness Soliman testified that the staffps
rejection of the short-term sales reduction was based on the
staff's belief that an increase in sales to one customer will not
necessarily climiiiate sales to other cus'romers (Staff Ex, 1tsp at
7-8)a I.n its reply brief, the staff also argues that, since the
staff had annualized test-year operating expenses to Leflect a
normal level of expenses, no further adjustments were necessary to
account for the increased AMP-Ohio Sa1eS (Staff Reply o r a at 6).

The Commission wi1l not adopt the companya s recommendation to
offset increased production expenses by c+^aucang short-term sales
since the record does not clearly Indicate how the proposed ^^duc-
t.ion i.a^ short-term sales would simulate the increased nonfuel O&m
expenses associated with iracr^^^^^ AMP-Ohio Sales. The Commission
agrees with the applicant, however, that the recognition of in-
cc^ased sa1es and the corresponding reduction in the jurisdic-
tional allocation factor must also recognize the additional non-
fuel p roduction costs needed to generate the additional capacity
for the increased sales. Accordingly, t^e Commission f inds that
the applicant's test-year operating expenses should be increased
by a jurisdictional amount of $1,230,461.

^^8_MW Purchase Power ^d justmerats

Both the applicant and the staff adjusted the company's test-
year operating expense to remove demand charges resulting from the
June 1, 3989 termiaatiora of Ohio Edison's 68 Rw power purchase
agreement with CEi (S,Ra at 6, Sched. 397$ a The staff's further
removal of energy charges was the basis of the ^^^^^ny0s objection
that the staff's adjustment unaierstated, operatf^^ expenses because
the applicant would be required to produce or purchase power to
replace the 60 MR of capacity no longer received under the con-
tract with CEI (Co. Ex. 12Cs at 20w22). Company wit^^^^ Hall
stated that the necessary replacement power would be generated or
purchased at an estimated additionai cost of $300a558a on a juris-
dictiona3 basis (Co. Exa 12C, at 22). This replecement cost esti-
mate is based on 73,737 HWho, which is the amount of power the
applicant actually received in early 1909 while the purchase powat
agreement was still in effect (Tr9 TV, 174).
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The staff dasputes the eompany"s contention that the propnspd
replacement power adjustmerst is not already part of the overall
r^^enue requirement recasmmendataon. Staff witness Soliman ex-
plained that if the applicant in,eurs h3gher costs for replacement
power, .it will recover the add! tf onal fuel costs through EPC pro-
ceedings (Staff Ex. 10, at 10). To the extent that the company
incurred additional O&m costs during the test year, Mro Soliman
stated that those costs have been accc4;nt.ed for as klart of the
staff's calculation of test-year O&t^ expenses 1 ida 1. The staff
argues that the applicant's proposed ad^^^i-ment^s based entirely
on hypothetical costs of replacement power and that the cs^mpany
has not produced any evidence to show that 1t actually incurred
any such additional costs durin.q the test year.

The Commission finds that the staff's ^^c'-uss,on of the energy
charge associated with the 68 MW Perry puichate agreement, for the
entitq test year, had the effect of understating the applicant's
cost af replacing that power for the first five €uontt^^ of the test
^eas, when the agreement was in effect4 As Mro Solima€^ conceded,
the coxpanyP s all^^ana e in its budget to cover the cost of rem
p3.a^^^ent power applied only to June through December of 1989 (Tr.Q
XXt 44). Thus, the staff's adiustment fails to account, for the
fact that, during the first fi;e montbs of the test year, Ohio
sdison incurred nonfuel costs related to power received under the
agreement, but which the staff excluded in Schedule 3.7 of the
Staff Reprarta The Commission belfevo-n that t^^^^ excluded costs
have not been recognized as paTt of the staff ° s overall revenue
requirement recommendation and, accordingly, the applicant's ^^^
quest to recognize $300s558 in additional ^&M expenses will be
granted.

Sale of Accounts ^erefvabled

On November 30, 1989, the agPlic&xat sold its accounts recesv-
able# except PIP r'eceavabtea and locally billed accounts, to oES
Capital, a aubsidiary of Ohio Edison 1SQR9 at 11; OCC Ex. 1, at
17). The staff adjusted tpst-year operating expenses to recognize
the discount and the administrative expenses of this transaction
on Schedule 3.30 of the Si3f f Report and reduced working capital
requirements on Schedule 11.2 (see di^cu^si^n in Rate Base secm
tion19 when the accounts receivable are sold to OBS Capital, the
company does not receive the full amount of the receivable<
Hathez$ the amount received by the company is less a financing
discount and any administrative expenses incurred by the subsid-
iary (Co. EX. 208, at. 11). The staff adopted company witness
rlawer8s recommendation that a 13^manth average of the accounts
receivable (October 1965 through October 1989)a which were subjeLt
to sale to OES Capital, should be used to calculate the di^^^unt
expense tStoff Exa 10, at. 21). The staff also agreed with the

n
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company that each type of account receivable s^^^ulr  a dif-
fererat di^count period (Icl, at 23).

OCC witness Effron recommended four modifications to the
staff's ca1culakfon of expenses related to the sa1e of the ac-
counts receivab1e9 First, Mc, Effron proposes that the di^couzsk,
rate be applied directly to the amount of the reduction in revenue
lag do11.ars, rather than being applied to the 13^^^nth average of
accounts r^^^ei^ables MrR Effron claims that such treatment proµ
vl.des a better matclafng of costs and benefits becauset unlike thR
13-month average approach, it is synclaronized with the proposed
rate base treatment adopted by the staff. MrQ E€€^on;s second
recommendation is that the authorized return on equity in this
case be used to the calculate the discount rate for the accounts
receivab1e. ^^th the staff and the company have agreed with this
proposal (Staff Sx 9 10, at 23; Tr, V. 153), Thi rd 9 OCC proposes
that the calculation of the disc*unt expense should recognize that
customer deposits transferred to OES Capital represent a ^ow-cost
source of capital which are not affected by uncollectible con-
siderations associated with accounts recei^^ble: OCCgs fourth
recommendation is that the discount rate should be aplslied, cnly to
the net amount advanced by OES Capital, rather than on the g^^^r.
balance of the receivables transferred by the applicant. Mr.
Effron claims that the investment made by CE5 Capital is equal to
the amount which it advances, not the amount which it, ultimately
receives in payment for the receivables wbich it has purchased.
Thus, according to Mr. E#frona allowing ^^^ Capital to earn a
return on the total accounts receivable would permit OES Capital
to earn a return on an inu^^^^^nt which it has not made (t^^^ Ex.
1, at 17-22).

The Commission will reject OCCa & first recommendation and
adopt the staff's use of the 13-month average of the balances of
accounts receivable for the calculation of the discount expense.
The Commission is not persuaded by OCCgt contention that the
discount expense should be calculated based on the reduction 3n
the revenue lag dollars,% As noted by Mr. Soliman, use of the
average balances more accurately reflects the actual accounts that
are subject to sale tO #1ES Capital. Mr. Ef£ron's second recom-
mendation will be accepted. Both the staff and the company have
agreed that the discount rate applied to the accounts receivable
should be based on the ^eturn an equity determined in thib pro-
ceeding. OCC's third proposed adjustment will also be adopted.
AS Mte Effron explained, customer deposits have become a low-coat
source of funds to ots capi^^^ which should be recognized in
calcul^^in^ the discount rate. These deposits represent funds
which are not subject to the same unco.ll^ctibl^ problems as ac-
counts receivable and, in additiona the value of the funds related
to customer depdsits is enhanced by the fact that a portion of the
deposits go unclaimed each year: OCC's final recommendation will

^
^
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a.^so be accepted by the Commisss'.cart. We are not convinced by the
st,aff r^ claim that the t^^^ ^al^^i- of the aca^ousst^ receivable
transferred from the company represents the investment upon wfnicfi
ORS Capital should earn a aeturil, The Commission believes that
the calculation of the discount rate should be based only axi the
amount advanced by CES Capital, as calculated by Mr, Effa~€sn4 T&za^
treatment will avoid a wiia^^all to OES Capital by precluding it
from earning a return on an Investa^ent which it has not actually
maden

Federal Incorte Taxesi

Deaaser Valley 2 Deferred Depreciation

OCC witness Hixon testified that the st.aff had incorrectly
adopted the co€€s^any" s 30-year amortization period for Beaver
Val1ey Unit 2 defer i'ed expenses, on Schedule 4.1 of the Staff
f^^^ort (OCC Ex. 2, at 19). ,^^ ^^^^^ni^ed on Schedule 3z25s the
de€ea^^^ depreciation should be amortized ovet 443 months, the
reaiainaa^g life of the plant. Staff witness Soliman agreed with
Ms9 Nixosi that the amo.rt.^^^^^on amount of ^eaveg Valley 2 deferred
depreciation expense on Schedule 3r26 should be used as a recon-

at.^m on Se@iedu1p. 4.1, li€ae 6 (Staff Exb 10, at 27). The
applicant, presented no testimony an this issue an3 did not address
it an brief; T^e Commission ti€a^^ OCCBa9 recommendation to be
reasonable and f t shall be adopted.

Deferred ^ax^s Related to the f^^^^^s of Perr y Tax
AZCSlerit.e DR^ ^^c aE!^^ Ovr Sf;.^ai95-t-Li^^

Company witness Si'taxz testified that the staff had ^^^^ed to
carry its adjusted units-of-production deprociatlon (S^^^edQ 9>3a)
to the calculat.^^n of deferred taxes on excess accelerated over
straight-lia°Re tax depreciation for ^erry (Co. Exk 15B, aft. 15)a
^^^ witness Hixon also pointed out thafr..^ on ^chedule 4.1, the
staff erred in its calculation of deferred taxes related to the
excess accelerated over straight-line tax depreciation by not
making an adjustment to the de.t^^^^^ taxes to reflect the reduc-
tion of Perry depreciation expense $OCC Ex. 2, at 21-22)9 Staff
witness ftilman a^^^^^d with both the company and C^CC that the same
Perry depreciation rate used on Schedule 9a3& of the Staff Report
should be used to calculate the deferred taxes on excess acceler-
ated ^^^^ ^^^^^^ht^line tax depreciation for Perry on Schedule 4.1
(Staff Exa l0f at 27-V28)Y Sa.nce the parCleg are in agreement on
this issue, the Commission will adopt the st^^^ ^ ^ revised posi-
tion.
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Staff witness Solimar^ agreed wa:th the applicant's ob^^ctasn
38, that the sta€f0s calculation, on Schedule 4rx, of deferred
taxes on "Perry I Investmealt Tax Credit IZTC1 Pass-Thru, Beaver
Valley 2 ITC PASS-Thru, and Bad Debts°°, was incorrect and should
be adjusted as ^^oposed by the company (Staff zxr 10, &t 253. No
other party addressed this ^^sue< The Commissian finds that the
staff e s adJustmerst should be adopted.

Deferred Taxes on ITC L^^^^^ Ex ense

Hd. Soliman also agreed with the company's Objection 39, that
t^^ staff had used the wrong number to da.€culate deferred tax^t on
ITC lease expense on Schedule 4Q1 of the Staff Report (Staff Ex.
10, at. 25-26). No other party addressed this issuea The Commis-
sion finds that the staff ° s adjustment should be adopted.

Bruce Mans€ield A&G S^Pnse;

Staf^ witness ^^bib explained that the staff agreed with the
comp^€ayls Objection 35 and, accordingly, adjusted Schedule 3.32 ta
eliminate the staff's proposed .04 percent adjustment to the ap-
plicant's portion of the Bruce H&ns€ield A&G expenses. Mg. Habib
agreed that the staff's prior adjustment would be an improper out-
of-test-year adjustment since it was based on a change in the A&G
rate reduction which was not estimated to occur until July 1, 1993
(Staff Ex. 7, at 10-11)a No other party addressed this ^^sue,
The Commission will adopt the staff's revised position.

^enate Bi11 156 Propert Tax ExpenseP

By its Objection 41, the applicant proposed to base the cal-
culation of property taxes on the end of test-year plan't^^^^^^^-
v.ace balancese rather than upon date certain balances. in the
alternative, the company proposed that, pursuant to Senate Bill
156, only one-half of the ^ax^mum effect of property tax expense
3^^ r"ognized €^^^ ratemaking purposes lCos Obj. 41(al)e Staff
witness Hensel disagreed with the company's Objection 41, but
accepted the alternative proposal set forth in Objection 41(a).
On brief, the applicant essentially withdrew its Object,fon 41 and
recommended that the company's alternative proposal, as accepted
by MSa Hensele aig^uld be adopted by the Commission. No other
party addressed this iss€aea Accordingly, the Commission finds
that Hs, ^ense1 ^ ^ ^^^ow-andatir^^ should be adopted.

Appendix 000153



IS 1-ti (°$;RTI$Y $YAi° °&YW 4, xar o .>K.
,^ €.^^^^l^Eo^E$ ^^^^^Ii^ ^^ ^ 'S^ F$^ 10M'

^ N #^^^^^3^'$'1"s5#$E^$ € a'
i^ i€l $^9a$.1^1£€>^) ! °$1 M ^J^ €^3^ ^^ P#^!°^5$I^ ^U

^^$i$^ os

0001A Ol$^^
^„: ^ ., • ^ ^,

B9-1001mEL-ASlk

Jurisdictional All^cation FactGr for Perr.and
Beaver valiey 2 DeferF-ed O&M Expensesry

^^ 2-

Oh.io Edison indicated in its ob,^^ct.i^^^ 30 and 31- that the
staff ^^porta in ^cheduies 3.25 and 3.26, had applied an incorrect
jurisdictional allocation factor in the st^ff's calculation of
amortization expenses associated with de€erred Perry and Beaver
Val.ley 2 operation and mai.^^^^an^^ expensee After reviewing the
testia^^^y of company w$.^^^^^^^ ^ani.els and €lowerF staff witness
mcDonalsi agreed with the compan^ (Staff Ex. 11^ at 5-7$s Thus,
Mra h€cEs^^ald recommended the use of an al1ocation factor of
99.42604128 percent on Schedules 3.25 and 3K 26* as proposed by the
appli^anta The C^mmissi.on finds that the staff's recommendation
to accept the company's proposal is appropriate and should be
adoptedK

Pip customer ]Depos.it Bal^^^^^

Oy its Objection 30, OCC alleged that the staff had inappro-
priately used the PIP customer depos.it balance as of 14ovember 3€$i
1989, instead of the date certain, in calculating interest expense
on schec$ui.e 3.21 of the Staff Report. As staff witness H*ri.dit.h
expi.ainedP the staff used the November 1989 PIP deposit balance
^^cause Ohio Esiison sold its accounts receivable, except for PIP
receivables (including PIP customer cteposits)P to 038 Capi^al
during the test year $ Sta€€ ea^ ^ ^ . at 69 8). Thus, prior to the
November 3€$, 1989 transfer of the receivables to £3ES Capital,
there had been no separation of PIP receivables from the total
aa^^untm OCC p¢esented, no wi.tnesses an this issue and did not
address it on brle€m Accordingly, OCCgs objection is overruled
and the Ca^^mission will adopt the calculation contained on ^^^ed-
u.le 3,21 of the Staff Report.

1989 itmortiaatir^n Of EXC&88 De£erred TaXog and lTC9y

Ix^ Case Noa 88m506-EL-"Me the Commission granted the a,^pl.iw
cantAs request to institute certain accounting changes including
the Po°(a)doption of an amortization period not to exceed twelve
months for the deferred investment tax credit taken under section
461€}(3) of the ^^^^^nal Revenue Code which is not restricted, and
the escess deferred taxes arising because of the reduction i.n the
corporate income tax rate from 46% to 30A;° Ohio Edison Coo, Case
moR 80-506^^^-AAM lApr1l 14, 1988) Entry at 27 ^^^^^^^ ^^
Ohio Wi,sants requested, accounting changes in that proceeding was
to a.1low the company to delay an increase in base rates to reflect
the company's ownership and leasehold interest l^ ^^^^^r Valley
unit 2. In 1989^ pursuant to the authority granted by Case No.
BBm506mEL°°AAMA Ohio Edison €'lowed. back into ^^ok ira^^^^
$14,990^999 of unrestricted excess deferred taxes and $33®l50a#$00
of unr^^tri.cted investment tay credits €ITCO# (OCC Exb I^ at 28).
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This flowback of deferred taxes and ITC increased the comganyes
1989 net income by $48.1 million (Id> ). Neither the company nor
the staff reflected this income In the appiicant°s fast-iaear
operating income or in the determination of the company^^ revenue
def#ciencya OCC recommends thata in determining the applicant's
rate base and adjusted operating income in this case, the flow
back of the excess deferred taxes and ITCs in 1989 should not be
recognized. OCC witness Effron claims that these items represent
non-#nvestxar supplied funds which should be returned to rate-
payers. According to Mrm Effron, the Commission did not intend to
make the accounting changes approved in Case xcaa 88-506m^^-AM
binding for ratamaking iattrpose$a as evidenced by the specific
language to that effect in the entry. OCC also disputes the
contention that ratepayers have benefited from Ohio Edison°s delay
in seeking a rate increase. Mr. Effron asserts thaf, in the long
run, any benefits associated with such a delay inure to the bene-
fit of the company because the applicant is presently recording
net income and deferring for future recovery net costs of $176
mi.ii.ion at a time when its annual income deficiency is no more
than $73 mill,ionq Thus, OCC proposes to flow back into i^^ome the
excess deferred taxes and I'^^^ over three years and reinstate the
deferrals for rate base purposes 1OCC Ex> 1, at 28-391> Both the
company and the staff contend that the rate deferral achieved by
the approved accounting changes banefited ratepayers by delaying
the filing of a rate case from 1988 to 1990. company witness
^aniels and staff witness Bess claim that, since cuhtomars have
already benefited from the rate deferral prhg^amg adoption of
OCC° s recommended treatment would allow ratepayers to benefit
twice from Ohio Edi.son8s 1989 amortization of the excess deferred
taxes and ITCa (Co. Ex< 913F at 6; Staff Exa 14, at 9-301<

The C®mmission finds that ^^^06 recommendation should be
rejected. Whiie the Commission agrees with occ that the account-
ing treatments approved in Case No. 85-506^^^-AA^ are not binding
in this proceeding for ratemaking purposes, we find that there is
sufficiant evidence in this rocord to show that ratepayers have
benefited from the applicant's d^lay in filing for rate relief so
as not to warrant the adju^ticent^ proposed by OCC4 on cross-
examination, Mra Bess testified that$ at the time the company
filed its application in Case No. 58-506-EL®AM, the staff con-
ducted an analysis of the requested accounting treatments and
determined that customers received a benefit from the deferrals
and the rate case delay (Tr. XXZV, 110-112). The staff's position
is consistent with MrF Danielsa testimony that ratepayers have
received a benefit by avoiding any rate increases over the past
two years (Co. Ex, 9D, at 6). Although Mra offron indicated in
his prefiled testimony that customers did not benefit €rom the
company's rate case delay, he conceded at the hearing that, at
least for 1989 and 1990, ratepayers saved money by the company's

^

Appendix 000155



131€+: iS it) i.lRT tPy °#^^^
M W; h9i^BEI^`^MI ^k^r^I^ ^I °t7(1S'Y^td#ie P^i ^ ^s^;il^ti^i €^€$^i

bi#g1 iII:l,titi:RJ f) J MD -i^WIM-TJON Oia A Mf' FliX fWis
^IMS,^ IUR H ulcunliNG4
Pwf:issi:i3 It

89-1001-ELWAIii -7 4-

de2ay in filing a rate cage (Tra XIV, 38)> I`:.gsthera OCC°s poSi-
tion th-At >ai.epayers have not benefited from sAch delays is in^ror^b
si.ste.^t with its own 1990 Annual Report wherein OCC claims that
its March 1989 agreement with Ohio Edison to delay seeking a rate
increase could save ratepayers up to $100 million (Co. Ex. 36).
in its brief^ ^CC argues that the flow-back of excess deferred
taxes and ITCS is mandated by the Fifth and Fourteenth Amendments
of the Und tOd stat^^ ^onatitt,tiran and by Section 4909°I5(A)(4) p
Revised Code. While OCC does not expiain the basis of its consti-
tutional argument, apparently It believes that failure to refund
excess deferred taxes and ITCS const.itutes a taking of property
without due process of law. The Commission does not believe that
any such "tak.ing" has occurred but, even if we ^^sume that the
lack of an explicit flow-through could be considered a taking of
property, constitutional due process requires onl.y<: that the Cos^-
mission afford notice and a hearing. Cleari.y, the lengthy heari.ng
process in this proceeding has afforded all parties ample ^ppor-
tunity to address the issues and has satisfied the due process
requi remeitt <

Nor is the Commission persuaded by OCC's other assertion,
that Section 4909415(A)(d)g Revised Code, requires the Commission
tra adopt OCC's position. The portion of the statute relied upon
by occ states that the benefits of tax norma3.izat.ions "may^ not be
retained by the company, used to fund a dividend or distribution,
or ukil.i<zeci for any purpose other than the defrayal of the oper-
ating costs of the utility and the defrayal of the expenses of the
utility in connecti^^ with construction work"o There is no evi-
dence in the record which indicates that these °°funds°° have been
retained for the companySs benefit or used to fund a dividend or
distribut#ona Further, the statute requires only a defrayal of
operating costs, not a refund as advocated by OCC. indeed, the
evidence of record i.ra this proceeding indicates that the appli-
cant's operating expenses have been "defrayed" by the excess
deferred taxes and ITCs du^lng the two-year period in which the
company has foregone rate relief (Staff Exa 14, at 9-10)a The
record further shows that ratepayers have received a benefit from
this rate case delay and that adapting the adjustment proposed by
OCC would coafer this benefit upon ratepayers a Second tiMeQ As
company witness Daniels pointed out, absent an ability to flow-
ti^^ough the deferred taxes and iTCS¢ "^^ rate deferral program
could have been fa^^sible" (Co. Ex< 9t)m at 6). The Commission
finds that i3CC$s recommendation should be rejecteai,

Excess Deferred Taxes Attributable to ArUDC:

By its application in this proceeding, Ohio Edison proposed
to effect a $216 million rate increase through a two-step process
(subject to Commission approval of the ^ppl i cant 's recommended
accounting treatment for certain excess deferred taxes re2ated to

M

o- ^
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Af`UJDC), The "excess deferred taxez;" at issue represent °ffhat
portion oE accumulated deferi°ed incOmap taxes On AFUDC recorded an
the companyas books that excs.ec^^ the amount that would have been
accumulated through the end of the test year in this case had the
current federal and state income tax rates been .fn effect fg^m
197911 (Co. Ex. 9A, at 11). Company witness Daniels explained
that4 since the federal corporate tax rate had decreased from 46
percent in 1979 to 34 percent in 1988, the amouaat.. of taxes the
company will have to pay at the time the tax benefit of ^apital-
fzed interest is passed through to customers ^^ less than anticf-
pateda Mr, Daniels calculated that the company had recorded
S58,i08e997 in jurisdictional APUDC-related excess deferred taxes
which, when mu3tiplied_^^ the gross revenue conversion factoS^, has
a revenue $easuiremesbt 4ahlnapact of approxi.nately $94 million. While
this tax differential would usually be credited to customers over
the life of the applicable asset, the company requested authoriza-
tion from the Commission in this case to amortize the full
differential in one year in order to reduce first year revenue
requirements under the company's tvam^^^p proposal (Id. at 11®141a
The ^^mp^^^^^ two-step proposal contemplated th^^^ dii-ring the
first year of the new rates, (using a d^scount adjustment rider)
the $216 million rate increase would be reduced by a $94 million
credit associated with flowing through the excess deferred ^axes.
In the second year, the discount adjustment rider would expire and
the ftall increase would he reflected in rates (Co. Exa 13A, at
4W6). The comission notes that, pursuant to the stipulatfors
between the company acad the staff (it. ex. 3), the applicant's
recommendation has been amended to reflect a three-step increase,
if the Commission authorizes more than a $198.5 million increase,
Under this stfpulatiora, certain excess deferred taxes would also
be amortized by th^ company to minimize the impact of Increased
rates (See Jta Ex8 3, at par&e 2).

.The staff recommends that no step-in of rates uging excess
deferred taxes as an offset to revenue requirements be authorized
#a^ this case unless, as set forth in Joint Exbibit 3, the Commis-
sion authorfxes a revenue 3ncrease greater,than $198.5 million.
According to staff witness nonsei, the term "excess deferred
taxes" is a misnomer since, under the accounting method employed
by Ohio Eds.song "Itjbere are no deferred taxes recorded or accrued
an the (company's) boaks. a s81 (staff Ex. 9, at 13). Me0 1^engel
stated that Ohio sd2son uses the "net-of-tax" ^FUDC neth^^ which
accrues AFUDC at a lower rate than the alternative "gross-cf-taxaf
method. Ms. Hanse1 explained that under the net-cf-tax method,
tax savings are built in as a permanertt reduction to rate base
when the plant goes Into service. Thus, Mea Her^^el claims that no
c^tforred tax reserves associated with AFUDC exist on the covipanyds
books which can be amortized (Id. at 23-15 )e
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OCCe Igee and North ^^ar oppose the ^ompany°s two-step ann
crease proposal, as well as the stipulated ^^^^e-step plan. OCC
and IEC recoa.^en€i that t^^ excess deferred taxes attributable to
AFUDC be amortized over three years, regardless of the revenue
ceqttirement determined in this case (OCC Ex> ^, at 23-24e IEC Ex.
28 at 15-17). North Star proposes to amortize the excess deferred
taxes (apparently in one year) to offset, to the extent possible,
any rate increase granted in this case (North Star Ex. 15, at 21).
The intervenors generally allege that the excess deferred taxes
should be refunded to rat^^ay^^F because they represent fur^dix +conw
tei^^^^d by customers between 1979 and 1989 to which the company
has no entitlemerst> The intervenors argue that, since the company
has recognized the existence of excess deferred taxes associated
with APUDCq and, since those ^^^^^c deferred taxes are un^^strict--
ed, there f^ no reason why ratepayers should not benefit from the
availability of the excess deferred taxes regardless of the magni-
tude of the authorized rate increase ira this proceeding. The
intervenors also claim that the staff's contention that the excess
deferred ^^^es do not exist is inconsistent with Joint Exhibit 3,
tiherein the staff has agreed that certain excess deferred taxes
attributable to AFUDC should be flowed through in the event of a
$t9A95 million revenue increase.

The Commission agrees with staff witness Hensel that, since
the^e are no deferred tax reserves assoc£^^t-d with aruDC an the
company's books, there are no excess deferred taxes to amortize.
^^^^^ the net-of-tax method employed by Ohio Edison, any tax sav-
ings which have occurred are built in as a permanent reduction to
rate base> Thus, the so-ca11ed tax savings have already bonefat-
ted ratepayers by reducing rate base when the plant goes into ser-
vice, and resulting in lower p.i^ntmfra^^^rvi.ce balances and lower
depreciation expense. We ^^^ not persuaded that the company
should be forced to additionally create excess deferred taxes
through an accounting entry, in order to flow revenues back to
ra^^^^^^^^^. Rather, the Comnission is convinced, as pointed out
by iHss ^ensel, that the term '°excess deferred taxesFe is actually a
m-ignomera Indeed, customers have not paid additional funds for
the caimpany°s futtire tax liability because the so-called excesa
deferred taxes were never normalized for catemaking purposesaAc®
cord3ngly4 the objections of OCCp ZSC, and Nortb Star, related to
the issue of excess deferred taxes attributable to APUDC$ shall be
overu1edR

Ogerating ir^^^^ ^^5BLr

Cons£stent with the foregoing discussion, the Commission
finds the companygn Jur.isdicti.^^al adjusted operating income for
the 12 months ending December 31, 1989, the test period in this
proceeding, to be as set f^^th in the following ^^^^^ule>

A
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AdJusted 02erating incc^^e
(000's Omittecil

ope-rating Revec^^^

^^!.Eatiraq Ex era^^s
Operation and Mainteraance
Depreciation
Taxes Other Than Incomat Tax
^^^^^^ Taxes

$ ^,6b64054

855s^^7
1638646
162,923
119a187

Total overating EXPenSeS $ lj301B203

Net Opj^rating_,Xncoae $

PR^POSED I^^REASE

A compar3son of Jurfsd#.etionai operating revenues of
66,054gO00 with allowable jurisdictional ^^^^^^^^ of

$1,301S2036000 indicates that under its pregent raies, the appli-
cant ^^alized net operAting income in the ,^^ount of $364,85.im000
based on adjusted test-year operations9 Applying this dollar
return to the jurisdictional xate base of $4¢045¢603,000¢ results
in a rate of return under present rates of 9g02 percenta This
rate of return is below that recommended as reasonable by any of
the witnesses testifying on the subject and, accordingly, the
Commission must conclude that the company's present rates are
insufficient to provide it ^^^^onabI^ compensation for the service
rendered customers affected by the applicationa Rate relief !s
clearly required at this time.

uncler the rates proposed by the applicant, additional annual
revenues of $215,420,000 would t^ave been realized based an the
analysis of test-year operations accepted teereino CDn a pro forma
batiaa which assumes necessary revenues and expense adjustments
calculated in a manner consistent with that ana2ysis, the pr€^posed
increase would have yielded an increase° ira jurisdictional not
operating income of $234,156,000, resulting in not operating in-
come of $499,007,000. Applying this dollar return to the juris-
dictional rate base results in a rate of return of 12933 ^ercent4
This rate of return exceeds that ^^^olamended ^^ reasonable by any
of the witnesses testifying on the ^ubject. Thus, the Commission
finds that although the existing rates are inadequate, the rates
proposed in the application would produce revenue which exceeds
that recommended as rea;;s^^abi^ by any of the expert w3tnessesa
Thus, further analysis is required to establieb a reasonable
earnings opportunity fa^^ this company9
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RATE £^^ RETURN

Five witnesses presented cost of ^dpital analyses ^^ ^^ ^onm
si.dered by the coaamission in determining a fair rate of return for
purposes of this proceed.ing. Compar^y witness Burg^ ^^^ommaaided
that Ohio Edison's authorized rate of return be set at 11a68 per-
cent (Co. Ex° 6C, Att. a1 0 Staff witness Cataaan testified that an
overall range of 10,83 to 31Q20 percent would be ceasonafs7,e (Staff
Ex. 17A), .INC witness Rannedy €ecommex°aded a return of 10.89 per-
cent €ZEC Ex. 3, at 40; Tr. XVii, 8-11$< ^^^ witn+esses Fulfz and
Talbot recommeraele€3 overall rates of return of 10.84 and 10466 ^.er®
eent6 respectively, although Mre Pultz8s proposal represents OCC's
recommenda$.3on for purposes of this proceeding $CI'ZC Ex. 7A8 OCC
Ex, 11, at 46lo Several other witnesses presented rate of ref^rn-
relafed testimony in this proceeding but did not offer independent
cost of capital analyses. Ncarth Star witraeer "3mith crftlqued the
applicant's and the staff's rate of return ^e^:ommendations in this
proceeding (North Star E. 15) while company wi^^^^^^^ ^^^ams,
^enderlyP Addisong and Curley offered testimony on the company's
overall revenue requ.ireeaents and the impact of various recommendam
t,ions or. the company's financial indicators (Co. Exs. 17p 18, 199
20). Rate of return was discussed in the briefs of the appi.i.cant8
the staff, lEC, OCC6 and North Star.

End-Resu1,t a

Ohio Edison argues that this is b financial lntegrfty case of
constitutional dimensions and urges the Commission, in setting the
rate of return, to step ^^ck and look at the and result to see
that the company will be givea the opportunity to maintain and
support its credit and to raise needed Cap,€tale The applicant
relies on Federal ^ower G`omn, V. H^ e Natural Gas Co., 320 U.S.
591 (1949), ^^ ^ UTOT141d Water orks CoA V. Pu a ^eivi^^ ^omme^
262 U.S. 679 w at rea-11 ^ rs
is fhe i^patet of the rate order on the company's fi,nancial lntegrm
ify, rather than the precision of the calculatiorasa This "end°^
^^sult° theory of setting rates was the primary tenet of each of
the company's rate of return witnesses.

C^^^^ny witness ^urg lndieafed that, while he had performed a
cost of capital analysis, his primary concern was in achieving a
reasonable ond result (Co. Exa 6Ca at 11, 26, 32). Ohio Edison
also presented several aeditionaZ witnesses who suggested that the
Commission s.hiould grant the company's entire rate request because
of the negative impact on the company's financial condition which,
would result if such rate relief were not achieved. Company w,it^
^^^s Abrams, a vice-presi^ent at Duff ;r Phelps, testified that the
revenue iove't-a _ecoMmended by the staff would ^laEce the companir,s
credit rating in serious jeopardy (Co. Exm 17, at 8). Mrd Abrams
also stated that even with the full rate relief requested, Ohio
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Eeison would Just barely 'se able to maintain its current rating
and that the full amount shaul.d be authosi.^ed9 even if the cost of
capital analysis does not support such a revenue level (Id. ) ,
Company wit.neSs Addison8 a vice-president at Citibank, ti-stafied
that the ^tat,^^^ proposed level of increase would detrimentall^
affect Ohio Edison's ability to obtain future financing (Co. eia
18, at 9). Mr. Addison admitted that his testimony was not
offered in support of any particu1ar revenue requirement but was
e;o^fered in support of whatever the number is that is required to
generate the kinds of coverage ratios that we look forp (Tr9 III,
224). C^mlpany wi.t^^^^^ Curley, a managing director at, Morgan
Stanley, lndfcated that the full rate relief requested would not
completely restore Ohio Edison's financial taealth and that even
the staff's recommended upper range would cause a serious deterio-
ration in the company's financial condition (Co. Ex. 20, at 3-4),
Mr. Curley stated that it would be impossible for Ohio Edison to
maintain its current dividend level at the staff a s proposed reve-
^^e level t Id; at 9). Mr aCurley further testified that he bep
lieved the a-maissioa^ should focus on the bottom line to insure a
financially healthy company (Tr. VII, 52-5110

The Commfssior^ has rejected similar result-oriented arguments
in a number of prior cases, ror example, in Celuaabus & Southern
Ohio Electric Co., Case No. 83-314-^^-AIR (De_c_em_5_er_-26, F the
Commission rejicted the applicant's attempt to attain certain fi-
nancial goals through a higher rate of return. The Commission
stated that it "must rely on market measures of investor return
requirements, not the amount of rate relief which will produce
certain desired results". Ia. at S. in Cleveland Electric iliu-
miraati^ Co., Case No. 79-STIwEL-AI^ 4Ju1i lpg ), t#^^ Commi.sw

^^lined to set the rate of return at a level which the
applicant deemed necessary to improve its financial ratings. The
Commission found that, while highexratings may lower a company's
fiature financing costsp the real issue is whether ratepayers
should be required to pay a higher rate of return to achieve those
financial goalsa As the Commission stated, Iolwlere it not for
this cor^stdea°ati.on, we could simply send the rate of return wit-
nesses home and decide the ^^^nin-Is requirement question solely
through an analysis of coverage ratf®n". id. at 34. The Ccemmis-
sion has similarly rejected out^ome-orfentR rate of return recom-
mendations in Toledo LPoison Cue# Case Noa 81-620mEL-Az^ (June 9,
1982) and COI^ kus -&Sos€t ern Ohio Electric Co., Case Noa 8i-1058w
EL-AIR CHar 5 , a In a - d U t M n , t ip O ia^ Supreme Court
has rejected an appellant-utility's aaand-resu1.teF argument. Dayton
power & Li ht Coa v. PubQ Utfie ^ammY^ 61 Ohio St. 2d U5 (1 o),
In ENat case, t e Appellant c_o__ntenTe_a that the Commission had made
several errors which contributed to an unreasonable and result.
The court, however, upheld the Commission's decision finding that
the Commission's judgment was not unreasoraablea ids at 217^2186

n
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The Comaaisslaei ffea^^ ^ht-it OhmO Edgsoaie^ ^^d-rc^stilt analysis
is .i^appropc^^^^ ^s a basis fo^ ^ettisQ- the rate of return, or ibi?
company's overall revenue requirement. JaUauhough the information
ptovid,^d by the applicaeat',^ ^^financ^^^ ^--petts" may have some
vala,ie iaa providing an insight into the comparay°^ overall fiaaancial
aEoxaditionb the Cosami^sion bellevea5 that the rate of return estab-
i.ishaad in this proceeding should be based upon the coaaapanyka} cost
of capatal4 The applacant#h concern that the cost of capital
meaoommenaiatioaas offered iLn this proceeding may not accurately
capture the company's true revenue requirements is without merite
uaa.ctoubt'aRd,ty, Investors percqived Ohio Edzson stock to be a ap^^^^
what riskiet investment in the Mara~h to Aprgi. 1990 time period, as
evideaeced by the decline in market, priceo This increased per-
cept.iora of risk need not, however, be remedied by the application
of end-result motivated adjustments. RatFger, the financial impact
of market declines is adequately ^ecognized in the calculation oE
t^^^ yield requirement under the DCF fora^ulaa The DCF methodology
also captures investor growth expea~t^tions based on information
^^ai3abi.^ to the market. Thusp no additional a^^^^^^ent. is
necessary to determi.naa the appropriate caapit,al reqaairasment.
Clearly, the FF^ and Bi.u^field cases do not require the com-
missi.on to set rates b«^^e-3--s-oTe-i.y on the applicant's alleged
financial nesads. Tk^^ Co^missfon must, instead, rely on the
evidence presented regarding investor return a~equigement.s, othesm
wisem no need would exist fox rate base oa rate of cetucn deter-
u^inationsa ^^^ Columbus as southern Ohio Electri^ Coa A Case Nor
81w314-Ea,'^^IW-(^^^^^

^^pta^, Structuxe;..^...^.w.w.,.e

All of the witnesses presenting ^^stimonis on the ^ppli.cantxs
cost of capital used the Ohio Edxson consolidated capital struc-
taare in their analyses (Co. Exp 6A} at 30; S.R. at 23; IEC Ex. 3,
at 40a 63CC Ex. a, at 5; OCC Ex. Il9 at 13)x The most curreaa.t data
available, as of December 31, i989x reveals the following capital
structure: 48.96 percent long-term debt; 7.S1 percent preferred
stock; and A3>53 percent common equity (Co. Ex. 6C6 at 27-28;
Staff ^^. 179 15-36; St.af€ Ex. 17A). The Cssamisaxl¢^^ finds this
1909 year-end capital structure to be reasonbbl^ lor purposes of
cieterminiratj the appropriate cost of capital in this casee

Cost of Debt and Preferraad S^,-:ck;

Encia of the cost of capital witnesses also agrees that the
current embedded costs associated with lorag« tecm debt and pre-
ferred stock should ^^ employed by the Commission in this proceeda
zng (Co. E. 6C9 at 281 Staff Exr 17, at, 15-16F Tro XV11, i.ia Cacc
Ex. 7, at 5-6; OCC Rxa 11, at 141d AS indicated by M.^^ Burg (ca.
Ex. 6ce At.ta 2) and ^^^ Cahaan fStaft Exr 17A), the Ohio Edison
embedded costs of long-term debt and preferred stock, as of
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December 31, 1989, were 9,83 and 8.54 percerat9 respectiveky. ^^^
^^mml.ssl.on finds these cost ca^^^onentg to be r^^^onable aared they
will be adopted in determining the eom^anyrs overall cost of
^^pit.al,

cost Of Equityb

Whi1e the task of determining the proper cost of debt and
1sreEerred stock is largely a mectaani+^al process, as evidenced by
the pa.rtiesa agr^^^ent on those i^suesp an,-^lyzing the cost of
^^^^^^ equity lnvolvea est.imat€.onss The pr€^^esc of estimating the
appropriate cost of equity maya as the ^^^missfon has noted in a
number of prior cases, be accomplished through a variety of meth-
ods. The Commission must ulti.^^^ely select a recommendation
whicha in its best judgmeratB appears to be the most reasonable
considering all o-f the facts and car^umA^ances of the particular
caseo

In this ptcseeedir€gR several different methods and tecommenda-
taons were presented for the ^omm^^sion*s consideration as to the
apprOlIpriate cost of common equity for Ohio Ed^son. campaa^^ wit-
ness Burg employed a discounted cash flow 1^CFg analysis to arrive
at his recommended 14a.32 percesat cost of equity (Co. Exe 6C, Att.
3). Sta€f witness Cah&an also used a company-specific DCF analye
^^s in ^^^ recommended range of 12.37 to 13m39 petcent, (Staff Zx^
17A). OCC witness Pultz proposea an 11.70 percent cost of oquit.^
based on his ^CF analysis 1OCC Ex, 7A, ReVised Schadr Far-316 OCC
witness Talbot recommended an 11<27 percent eg-uit.y return based on
his comparable company ^CF analysis, as well as a coaapany-spee„if€^
^cr study of ^hia^ Edison €OCC Ex. 11, at 46). ISC witness ^en^edy
coiptsined the results of his DCF analysis of Ohio Edison with the
results of a comparable company DCF analysis and a risk premium
study in reaching a recommended cost of equity of 12.20 percent
€ 1EC.Exa 3. at 37-^40^ ^ During his oral test.im^ny, Dr. Kennedy
suggestod that, given the stock price decline an the immediately
preceding period, he would recommend increasing the cost, of equity
to 12e50 percent $Tr9 XVII, 10lo North Star did n--t sponsor an
1,ndependent rate of return analysis but, ^n brief, argues that the
low end of the staff8t cost of equity range should be adopttd
(North Star or9 at 19)F

The ^^^ formula estlmates the regt^^^ed return an aquity by
adding the expected divf^tnd yield (dividend divided by a repre-
sentative stock pricel and the expected Kate of growth in divi-
dends. Altbough the Commission has not precluded the use of
alter^^tive methods of determining cost of capital, it has tradi-
tionally relied upon t.btu ^CF method as the rAost reliable measure
of a company's cost t%f equity.
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Divideaiq' ^.Y old

in calculating the dividend yl.eld, each ot the witnesses
perf+^^ming DCF analyses, except Mi. Tailsot { atiginally used a
12wmont,h average of 01^;.a Edisan s1.ock piiees. The staff and
cobpany witness Burg relied on the 12-month ave€ane price for the
test year of S71s31 per share (Cc> E. 6Cf at. 29; S.R. at 24)a
IEC witness Kennedy also emp3oyed a 12-month average during the
test year in calculating divid^^^d yield (EEC Ex, 3, at 17). OCC
witness Pu1^^ used stock prices fo: the 12 months ending Pebrt^ary
1990 In striving aL an a-.°erage prf;e of $21.6F (OCC Exa '"A, ReW
vised ^cheda ^RP-3)<

ln his pre-filed testimony, staff witness Cahaan noted that
Ohio Edi^on"s^ stock priee had fallen r8 percent between the end of
December 1989 ($23.75) and M^^^h 8a 1990 ($19.50) and then had
stabili^^d between March 8 asid April 12, 1990n Ae-;*rding1y8 Mro
Cahaan recommended thak an average price between March 8 and April
12, 1990 # a19o556 be ^mpi.oyeal to recognize this °pprice breaktt
Staff Ex< 17, at 15-19^. At the k^eatingr Mr. C"ahaan updated his
data to inel.ude the period of March 8 through may 4, 1990 and,
^ecordincjlyd recommends that the average stock price for that
p^ticsd ($19.31) be u:^eLi to t.:.til<cu.lal,.e the dividend yield (Staff ^^.
17Aa 1713& a Mr ti ^ahaan claims that this Q°breakf' €n the price of
Ohio Edison st:oc^ warrants a departure from the staff's tradit.ionm
a1. recommendati,-n to use a 12.,.mo.nt.h averages Mro ^ahaan contiL.nds
that the cost of equity for Ohio Edl,^on has clearly risen since
the end of 1989 and, thus, the stock prmce used to calculate the
dividend yield stiou1d reflect that increased CoSt,. According to
Mr9C^^eans use of ^shortµterm avetage price is appropriate in
this case to account for an increased perception of risk and a
decreased expectation of future growth (Staff Ex. 17, at 15-19)o
In his rebuttal testimony, company witness Burg identi.fie€^ a
second 'p'ri.ce break{° which he claimed occurred on Aprl1. 20, 1990a
Mr: Purg testified that, from April 20, 1990 to May 14, 1990 (the
date when he offered his rebuttal testimony), Ohio Edison stock
traded in a range of $18925 to $19.75 and averaged $18k65a Ohio
Edison argues that the stock prices after this second break must
be used to accurately calculate the dividend yield (Coti Ex, 6DA
Atta A; Tre XX1X, 5-6).

The Commission has historically expressed a preference for
using a 12-month average stock price in calculating the dividend
yield in order to Oavoid distortions which may be created by
short-term fluctuations in market priceBeR Toledo Edison Cos, Case
Noa 82-620-CLmAIR (Ju.ne 9, 1982) at 24. in r'ious casesTlow
everg the ^ommi.^sion has adopted dividend yield recommendations
based on shorter periods of average stock prices where the 12-
month average would have produced a result which was not a valid
indicator of the market's ongoing perception of the investment
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risks associated with the utilities being considered. See, ê. q ,
Ohio Bell Te1e '^o^ae Cra. ecase No. 94-1^'35-°^€^-^,IR tT^eeevab-er lUj, -

37-38 (t :re-eaRo.nt^ aveiage)b Ohio Edf son Co,, case No.
84-1359-EL-AI€# (October 29, 1985) at 34- 15 (nnemmonth average);
Cincinnati Gas & E3.ectri^ Cor ^ Case Noo 79-11-.^L-^^^ (Jan.uary 7,
1 9 ) at -2 (threemmont average). In Cleveland El.e+ctric
Ili.uminati^ Co., Case NoQ 84-188-EL-AI,R (RUE R 7 , IWO_3_) p t e
Commiss tsn a-tfo-pted the staf€° s recommendation to use a one-meanth
aspot88 stock price in calculating the dividend yield due to the
extremely volatile price of CEI's stock durlng the period in
question. The ^^mmission agreed with the staff that, given the
unique record of CEIY^ stock p,rices, it would be inappropriate to
use ag; twelve month average in calculating the dividend yiel€^e xsi,
!^i t g°8 ;A'""' 46e

In this prcceeding, there is no dispute that, as MrQ Cahaan
testi€iedd Ohio Edison stock prices experienced a sharp decl€ne in
the Magch to April i990 time period. The performance of Ohio
Edison stock subsequent to the conclusion of the hearings, how-
ever9 lends little support to Mr< Burg's contention that a second
4,pcice break" occurred on April 20¢ 1990> The Commission takes
administrative notice of the fact that, since mi.dmMaye Ohio Edisora
stock has fairly consistently traded in the $20.00 per share (or
slightly under) range. This partial recovery of the stock price
suggests that the °°sec€snd price break" identified by Mrq Burg was
more of a short-term fluctuation than a long-term ebange in inves-
toe expectat.ionsb The partial recovery tends to support Mr.
Cahaan's claim that, while a precipitous decline occurred, in March
and April, the stock price has stabilized since that time and his
recammendat.iora properly captures both the decline and subsoquent
stabilizationx

on bri^^^ ^^C argues that the commissiort should not adopt the
ataffPs tecot^^endation because the recent recovery of Ohio Edim
sore's stock price makeR MrQ ^ahaan's 3espot"; proposal unrepreser£ta-
tive. IEC cl.aigis that .:hls recovery .is similar to the facts pre-
sented in Cleveland clectric Zlluminatin g Co., Case No. 79-537-ELm
J%IR (July 10 ® $^ WhTce rs t e app ^ant's stcsck price had
dropped significantly fn the six months prior to the hearing (due
primarily to an announcement by the Federa1 Resorve Board) and
then rebounded to a level comparable to the range at which it had
traded prior to the price decline. In that casoo the ^^mraieslon
adopted the staff's recommended 12-month average 'gin order to even
out short-term fluctuations"0 ld. at 40. Unlike the facts
presented in that case, howeveg^: t^e Commission notes that Ohio
Edison stock has only partially recovered from the MarchmApr#.l
1990 price decline . Wiaile the stock has most recently traded in
the $20.00 rangeg the price at the end of 1989 was $23.75. Thus,
we believe that recognition must be given to the fact that the
stock Price has made oni.ir a min.imal recovery from the April 1990
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level and is sti.li
^^ar. Under these
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far short of t€tp ;a-mont.h average for the test
ci^^um:^^ancess #.F^et- Commission finds that the

s;ecims^endatiaai of $19. 31 is appropriate and

^hil.e we are somewhat usscamiotrabi.e with relying upon an
average stock price for Ness than a two-moseth period9 we do not
believe that the ssntervesuorsrg recommendaki.ons give adequate cawan-
si.deration to the severity of the price decline which, occurred in
March and April of 1990. in his direct 6ras^ ^^sti^onyR i^^
witness ^^^^edy stated th^^^ consids;ring, the imp^^^ ^^ ^^^
^^^^h-April price defvIi.ne weaeii.si be appropriate if it was averaged
with a recent 12wmonth r.verage price (Tx o XVII, 1€3-11) M Dr.
k&ennedy explained thE-L this alternative s;ecommenaiation would
enable the Commisasi.on to ^^^^gnize the impact of the decline while
not abandoning the 12-month methodology completely, and would
avoid jumping atss^nrl tr accomuosiate shos t-tera^ flaactuat.i,ons (Idv  )a
Un€ier Dr. Kexsnea€iy°^ averaging approach, a $20.61 per share ^tU_ck
price would be achieved for purposes of calculating the dividend
yield. Although TEC's proposed method has some mes•it, the Commis-
sion believes that Dr. itennedyd s s<ecr^^^endat..^on still overestim
nsates a reps~esexitativ+^ sto^k price for purposes of this proceed-
ing, as evidenced by subsequent ^^^^k performance. t^or do t^^C
wi tnessesd reeommendations accobbl adequate consideration to the
downturn in Ohio Ediso,ils stock price, since they are based upon
long^^^ and less represaentattie perkod.s of timea Rat.herd the
Commission, finds that the staifAs z+^^omaasendation reasonably
reflects current and future investor ^xpectati,onso

^^ e.-ted Dividend Growth

Waa turn next to saonsi^er}tiors of the appropriate dividend
growth component for the DCF aet6adologya Ageessment of the
expected level of dividend growth inherently involves a certain
amount of judgment, since it requires the estimation of future
events. The Commission mustm howevse.s:A determine which of the
growth recommendations is best supported by the evidence upon
which the various analysts relied. The rate of return witnesses
in this proceeding have, for the most part, projected relatively
similar growth rates for Ohio Eei^^onAs dividend.

Company witness Burg originally proposed 4 dividend ^^owth
estimate of 2.5 to 3.0 percent (Co. Ex9 6Ap at 39). Mr.F Burg
.increased hi^ growth estimate to 1o^ percent in his poatmstastf^
^^posit testimony to reflect his view of increased investor +^^^^c-
^ati.ons9 based ^^ the relatively tsigher stock prices bet^^ew% al€ane
and December of 1909 (Co. Ex. 6C, at 29)a in his rebuttal test.im
monyA however, Mra Burg returned to his original 2.5 to 3.0 per-
cent range because of lower market prices in €^^^ch and Ap^^^J of
1990 (Co. Exa 6D, at 5; Tr. XXIXd 19)s Mra Burg's 2.5 to 3.0
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percent growth estimate is based upon the following five factors;
1) the capital market in which Ohio Edison competes; 2) the
estimates of ^^^^cted growth by research firms; 3) prc?jected
dividend increases for tl1e utility industry, in gera^^al; 4) five
year^^ earnings growth; and 5) the company's success in selling
stock above book value (Co. Ex. 6Ap at 39). Mr. Burg also
expressed his belief that investors were expecting significant
improvements ovaT the dividend levels experienced in the recent
past. In determining his growth estimate, fiIr4 Burg relied
primarily on a growth projection averag+^ of 2.6 percent by f^^^
investor research firms to support ^^^ growth recommendation
(although IRC and North Star assert that the correct appllcatio^
of an April 1989 Value Line projection would reduce this growth
estimate Ln 2.140 percent). He also looked at a May 23, 3989
publication by Goldman Sachs which indicated average estimated
dividend growth of 3.7 percent for the 67 utilities analyzed (Co.
ExQ 6Ap at 36-39).

IEC witness Kennedy ^roposed a growth estimate of 2.10 per-
cent (ZEc Ex. 3® at 21). Dr. Kenraedy relied on the ^ublis'^^^
estimates of inv^stt^,tr analysts to derive his rec€s^^^nd^^ growth
rate. Dr. Reranedy averaged estimates from three investor araalyst
sources to determine his 2.10 percent proposal (^^^ Exa 3, at. 21)o
OCC w+^^^^^^^ Pultz and Ta1bot recommended dividend ^^cwt.h esti-
mates of 197 to 2.54 percent and 2.10 percent, respectively (OCc

; CAA 7A, Revised Sched. FRPm3; OCC Exe 11, at 36), Mre Pultz cal-
culated his 1.7 to 2.54 percent growth estimate range by perform-
ing a "b times rpp analysis ("b" is the fraction of earnings re-
tained and "r" is the return on average common equity) for the
years 1985 through 1989 f2s5^ percent) and by using estimated
growth rates projected by value Line for the years 1992 through
1994 (a^^^ Ex8 7, at 13-14). Mr. Talbot based his 2s10 percent
growth estimate on the projections of the Institutional Brokerage
Estimate System (ISES) (OCC Ex. 11, at 35-36).

The StOff initially recommended a dividend growth range of
4a9 to 2.8 percent (S.R. at 24)> Mra Cahaaxs, later ad^u^^^ ^^e
staff 9 s recr^^endat^.a^n downward, to a range of 1.7 ^^ i 6 6 ^^ ^^ent,
to reflect °'^^^^^ed expectations of ^^owth°" (gtaff ex, 17, at 18),
The Staff$^ ^^^ommenc6^@Yat7i^c^^a ^ra^. ^ia.sed upon b x r ca1culatiyc^nŝe u^$ad+^^$r
various assumptions Se^9$Sb at 24) . Staff witness 0an6ia'rdAB testified

that the staff®^ recommendation was confirmed by it.s analysis of
other data iTra XXIV, 145). Mr. Cohamn stated that the staff did
not propose a single point within its range bus. that the
Commission's se3^ctii^^ of any point within the range would be
consistent with the ataffF^ recommendation (Staff Ex. 37® at
20-].it Tta XXr'^, 140-14B)e According to M. Cahaan, a $19a31
stock price and a growth range of 1Q7 to 2.6 percent results in a
baseline cost of equity of 12.02 ^iarcent to 13.01 percent.
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The Cesmmzssi¢zrb finds that the staff d s method of ^^l-^ula2inq e
66growth ras^^e" is rerasonabie and Shou.^^ ^^ adopted in this
proceedlng. We believe that acceptance of the staff p b range
recognizes the inherent uncertainty invoived in estimatlng the
dividend growth ratea Furrh^^, while the ca^^^^^^ asserted k.hat
the new tuethod understates its true ^tist of capital, there is
actually very little diffecoracp between the recommended ranges
under t.ho Rtaff°s new and t.aaditional. ¢eethods, The Comaaaissnon,
also nctes that the staff's growth range under the new method ea^^
^ompasses the growth r^cos^^endat.x.ons of each of the other part.aer a
Cr^mpaa^y wit.neRc^ Burg ultimately agreed that the high end of the
staff*s ran4e s2:6 percent) was a reasonable growth estimate while
XEC witness Kennedy and OCC wita^^^g Talbot proposed rraswt.h rates
near the midpoint of the staff;s range ^2.1 peccent.l b OCC witness
Puitz recommended a growth range nearly ident,ical to tite staff6s
range (1f7 tn 2u 54 percent )s Thus, the Commission believes that
the staff'°s range reasonably and accurately quantifies the range
of investo€ growth expectations, while considering the normal
degree of uncertainty which exists in calculating the company's
cost of capat.alo Accordingly, we find that a baseline cost of
equity range of 12.02 percent to 13.01 percent is ^^^sonatalep
based upon the application of the staff's recommended $19.31 stock
fArlce arsr€ 1,7 to 2.6 ^^^^ent growth rancje.

AS indicated in the Staff Report, the Staff has traditionally
recommended the use of a single point estimate of the baseline
cost of equity, which would then be adjusted by factors of 1M 032
to 1.100 to take fs,tc+ consideration °°issuance cost.s, dilution, and
the need for future financing flexibility" (SaR9 at, 24)a unde.r
the traditional approach, the staff ;^^ould have used a 2.0 per^ent
growfh, rate (S>R9 at 24)4 Cnnsir8erin+g the subsequent adjustments
recommended by lirx ^^^a:^o (519.31 stock price and 20 basis point
reduction of qrowt.e rate), applying the traditional adjuskment
factor w^^l-I xesult in a range of 12.52 to 13.35 percent for the
rpcir:.^nded return an equity (See Staff Br. at 64). Whil. the
gt,aff presented the traditional-methad for the Commi^siont^ ^^^
viewd it indicated that it has recently reconsidered this pract.^^^
^nd ^^^w recommends that the baseline cost of equity should k^^
measured as a range to reflect the degree of uncertainty in thr
estimating process. Accordingly, the staff proposes that a 3>5
p^^^ent increment be appxied to common equity net of retaataed
earnings to account, for the "issuance cost" effect. As caicuiated
by the staff, and ^^^^^^^^ently revised by mra ^^^aan6 this iss+^-
ance cost effect ^^^-ald result in a 1.02873 adjust.meeet factor being
applied t;L% tne baselirae cost of equity to ach.^^vv the appropriate
co6t of common equity recommendation (See S.R. at 25-26; Staff Ex.
17A)o Implementing the staff's new ^etR-od rqsuits in a final
return on equity recommendation of 12.37 to I3 0 39 percent, cr^^^
^ared to the 12.52 to 13.35 percent r+^^ei-amendation which would
have been derived from applying the staff's traditional method.
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T^^ ^ommission believes that the st^^^^s modified issuance
ce^st adjust^*nt is approiariate. Ar- indicated by the staffR the
baseline cost of equity range established above implicitly recceg-
nizes the company's need for "future financing fl^xIt`iiity°°q we
#u€ther agree with the staff that there is not stafficient, eviden^^
to warrant, an explicit adjustment for "^ilution". Thus, ratheL
than applying the traditional 3.2 to 30 percent adjustment factor
to the baseline cost of equity to accrunt for issuance cos+ts4
dilution, and financing flexibility, the Commission wil^ use the
staff's generic 3.5 p+excen.t factor, applied to ^^minon eguity net,
of retained earnings, to account s:Aely for t.^^e "i^su^^^^ cost"
effect. As Mr= Cahaan explained, this "issuas^^^ ^^st" as^iustment
gives recognition to the °3di£f^^ence between irsvestors; outlays
and company receipts, and is n-cessary whenever a market-based
cost of equity estimation process is used" (Staff Exq 17, at 14).
use of the adjustment factor is not dependent, ^oweveraupon the
comparair$s issuance of new stock during the test year, or upon
whether the company plaras to issue stock in the near future. We
also t^elieve that the issuance cost adjustment should only be
applied to common equity net of retained ^^rninqs since the ccm-
pany incurs no issuance coz'ts to retain earnings. Applying the
3.5 percent i.^zu^^^e zaet adjustment factor to the baseline cost
of equity range establish^^ above, net of retained oarnfngsa
results in a range for the cost of equity of 12.37 to 13.39 petm
centa

€taving adopted the s'taf£'s^f range as a reasonable estimat3osa
of the company`s required return on equity, the Commission must
determine a specif#.c point within that range. As noted previous-
ly, i^C witness KFa^^^^^ recommended a return on equity of 12.50
percent, which iz within the lower quartile of the range we have
adopted in this proceeding as a -easonable astimate of Ohfo sdi-
son°s toGt of aapital.. We faa^^her note that Dr. ^^nnedyss analy-
sis is useful as a check on the reasonableness of the staff's
range and, indeed, ^^pp&x°ts the use of that range. In choosing
the r-oint within the adopted range, however, 1-^^ Commission be-
i.i^^^^ that recogni.t:ion must be given to the company¢s aggressive
and innovative act#ons in the past Feverai years9 Specifically,
Ohio Edi.son has sought to balurace Jt^^ ^bli.gations to both rate-
payers and sbarehoIc^^^^ by undertaking off-system marketing
efforts (including the PEPCO va1e)P ^^^olved the problems associ-
ated with the ^^^rto Coal contract, settled the Perry rate and
^^udince castsm engaged in the ^ale/1^as^eback of $1.4 billion of
the company's ownership in Perry and Onaver Valley 2, and accom-
plished its rate delay and moderation program. Considering these
additl^^al factors, the Commission concludes that a return on
covamen equity of 13.21 peecent$ which falls in the upper quartile
of the ^^6ffgs rarge, represents a reasonable estimate of the cost
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of equity capital to this ^^mpanyo AS a final matter6 the Commis-
sion notes that, in the section of the Staf.f Report reIated to dem
marrd side management, the staff reca^ended that Ohio Edison
"adcspi a formal procedure to include the consxa^^^atioaa of long-
term impacts in evaluating the appaopriater^^^s of current and
future shcar^^^^rm narketing goa1^^ (SsR. at 147)o Conei^^^nt with
the staff's recommendation, the commissior^ emphasizes tha€.^ in
future rate cases, one of the criteria for determining the at^pro-
prfate return on equity will be the applicant's efforts in pur-
suing demand side managemonL initiatives,

RC6be WBae Return ShCR9ax5aG•mD

Applying a cost of equity of 13e2i percent to the equity
component of the capiCal structure approved herein produces, wbera
combined with the findings relative to ?ong-term debt and preferm
ged stc^ck¢ a weighted cost of capital of 11.20 ^^^^ent4 The Com-
mission is of the opinion that a rate of return of 11,20 percent
is sufficient to provide the ^om1ary reasonabi^ compensation for
the electric service it ren.d^^^ ^^stonL+ers affected by these larom
ceeriangsa

AUTHCJRIZSD IN^^EASE

A rate of return of 11.24 percent applied to the jurisdicm
tional rate base of $4,045,603,000 results in an allowable return
of $453¢I00g001la Certain expen^^s must be adjusted if the gross
revenues authorized are to produce this dollar return6 These
adjustments, which have been calculated in a manner conaist^^^
with the analysis of accounts accepted herein, result In an in-
crease in federal and state income taxes of $468 86i q000 ^ in state
excise tax of $6,890f400$ and in the allowance for uncoliect€b.ies
expense of $36E3,Q00P Adding the approved dollar return d,o the
adjusted allowable expenses ot $1,355,322,000 produces a f'inding
that aippii^^nt is entitled to place rates in effect which will
generate $I ,1#08,430,0fl0 in total gross annual operating revenue,
including fuel and late®^aymea^t revenue. This represents an
increase of $142,376,000 over the total revenues which would be
teai.fzed under the applicant's present tmte schedules, an increase
of 8.5 percent.

The company and the staff entered into a stipulation which
provided that if the Commission approved a revenue increase of at
least $198,500,000 that the increase should become effective in
Increments over a t€areemyear period $it. Ex; 3). ^^^ ^OMMiSSl.on
has not ^^thorite+d this level of an increase; accordingly, the
provisions of the stipulation are not applicable.

OCC recommended that 3f the Commission granted an increase in
excess of $122,000,000, it should be phased in over a two-year
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,per:iod (OCC Exg 8, at 12). Both the staff and the company oppose
OCC's recca^ended phase-in plan. The Commission is of the opinion
tllat given the magnitude of the increase in this case, a phasewi^
plan is not warrantec^^ ^^C was concerned that a rate increase in
the magnitude of 13.1 latreer^t would result in rate shock (id. at
14)a However, the Commis$ion has not granted an increase Zo? that
magnitude. Accordingly, OCC's recommendation should be rejected.

RATES AND TARIFFS

As part of its iravest3^atf.ora{ the staff reviewed the various
rate schedules and provisions governing terms and conditions of
service set out in the applicant's propa^^ecl tariffs $co. EX° SA,
Sched. C-114 The ^^sulting staff recommendations MR° Ax 40-126)
drew a number of objections. The issuoi raise^. ar; di^^^^zed
below.

^-venue Distribution>

The applicant proposed rates which would produce esiuai. rates
of return for the residential and combined general service
classes (Co. Exa 13C, at 3). sta€€, however, assigased more reve-
raue responsibility to the residential and general service larqe/
soecial contract customers, and less to the general service sec-
ondary customers, than did the applicant (Staff Ex. 19, at 3).
The company, ^CC^ and North Star all objected to the staff's
assignment of revenue responsibility i.h favor of the companyre
proposal.

Staff witness ^oward testified that the ca^mpani€xs proposed
revenue distribution generates revenue close tO the cost 7f Ser-
vice when the re-^t^si^^ „tfai and gensras ser^°icO clasato as a whole
^.r-a cc^nsi.deredm ^everF instead of asssgoing revenues that would
geerate returns that were closer to the average rate of return,
`eha applicant moved in the opposite direction, creating returns
fot these cXasses that are further from the average rate of return
(Staff Sxa 19, at 3?. Thug, staff assigned more revenue to the
res3^ent i«^^ ^nau general ^^evice large/special contract customers
than dia the company. Accoraing to Mr. Floward# this distribution
results in the resiaienti.al class generating reveaues that create
an equal rate of return for that class, and the cambined general
service c1ass generating revenues that move in the direction of an
equal rate of return (1d.).

Oliia Edison has six residential and two general service rates
in its filed tariffs. The staff accepted applicant's percentage
revenue distribution within the residential class. Thr general
service class is broken down in€o general service secondary and
general service large/special contracts. The staff reported that
even though the general serv3cc class as a whole is generating
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reuenue that c.iase,iy ref3eets t^^ cost of servicer the individu^^
^^hedui.es withtn the class t1o n0t a 'he general service ^^^ontiAry
c1896 is generating a rate of reteas n well above the comgany"^
average rate of r^.^taarn9 and t}ie general service iarge:•speciai
contract c1ies is generat,igag a below average rate of return € id,.
at 4). Th^ ^pplicant's proposal s.ibgiatli€ reduces the general--
servi.ce afncandary¢s above average rettarn artd slightly increases
the genecal service large/spPciai contract eatstramers' below avea.-Q
age return. While staff agrees that the applicant is heading in
the right dix,ection, staff believes that the changes should be of
geeatet magnitudes. The staff's proposal moves the general ser-
vice classev approximately half way to the level needed to achieve
an equa;i rate of return. To attempt Lv move these classes all the
way would overlook staff^s other criteria for determining approa
pr,iate revenue distribution, su7h as continuity and customer
unsier^tanriing (Ids at 5).

Under the staffec proposalethe residential class will rem
ceive a 15.74 pe€^^^^r in^^^^^e ira revea^ui^Ls exciudi.nq fuel that
will result in a li.^^^ pRcent rat^.A ot seturn: The jurisdic'tionai,
average rate of return is 11.54 percent. The general service
secondary class wiii receive a 11.74 perceht increase in revenues
whicli s^ili, result in a 13,33 percent rate of return, The geneEai
servi,ese large/special contract class will receive 21.02 percent
increasp which wili result in a 9.79 percent rate of return (S:R,
at 60m 67).

The comliany contends that under the staff ds proposal. of
movirsg toward equali.zed rates of return for the general service
secondary and general service large/special contr^iet c1assesq
there would be a large differential in the overall percentage
increase expet•ienced by the two classes, 11.74 percent and 21.02
percent excluding fuel, respectlve.iya The ^omg,^nyRs proposal,
however, produces a 16r83 percent and an 18.69 percent increase,
respectively (Co. Exa 13C, at 3; S.R. at 6U, 6616 Under the
companywo proposal, the rate of return is 14,45 percent for the
general service secondary class, and 9a39 percent for the general
service 2arge/speci.al contract class (S9R-0 at 60), In addition,
the company argues that under the staff's revenue distribution,
the revenue requirement will not be attainable due to the staff's
failure to consider that borderline ^^^^^^^^^ on rate 23 would pay
1^^s under the new rate 21 and woulO switch to the cheaper rat.eR
Therefore, the staffms proposed revenue is overstated by the
amount of money saved by the customers that t ranafer i id. at 4e .

OCC argues that the staff9s revenue distribut#,ots inappropri-
ately shifts revenue r^^^^nsi.billty to the rpsi.dential c1assx occ
witness Yankel testified that the current residential rate of
return of 8 Q 16 percent should be considered equivalent to the
juris^.#.c'tl^at€al average rate of return of 8<30 percent because it
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is within a 10 percent margi.n of error of the jurisdictional aver..-,
agea Mr. Yankel also stated that because t.ifl^ sta€EPs proposal
does not include the numerous revenue adjustments proposed by
sta€€Y it understates the residential rate of returna  rinali.y;
Mr. Yankel indicated his belief tha€, certain costs were over a3lom
cateei to the residenti.a2 class in the company" s cost of service
study 1OCC Ex> 9, at 16-19^^

North Star objected to the staff's revenlue spread in that it
allocates more of the increase to general service large/special
contracts than the company proposed. North Star contends that, at
least i-iit,h respect to the spec.ial contract class, the earnings are
not below the system auerage rate of return. North Star witness
Goins testified that if the staff's reclassification of pollution
control equipment as a demand-related charcje is considered and the
inclusion of interruptible loads in the ^^^ allocation factor is
taken into consideration, :it will be seen that the contract cus-
tomers are paying greater than the system average rate of return
1North Star Ex. l6p^t 14A201 a

The Commission i$ of the opinion that the sta€€ a  g revenue
distribution is the most equitable and should be adopted. The
company's proposal does not fairly distribute revenue responsibi.l-..^
i.ty among the clasSesQ The company's proposal would assign more
revenue responsibility to general service secondary class which i^
already oarn€n^ well above the system average rate of return. The
staf#^t proposal, on the other hand, lowore the rate of raGurra €"or,
the general service secondary class and brings it closer to the
system averagea Likewise, the staff's proposal will bring the
general P.Prvice lar^e/speci.ai, contract ci.ass closer to the system
average, and the rea#si^nt€al class will be right on average.
Thus, the staff's propassal moves each cl^^^ closer to its cost of
tervice-0

The company's concern is t.hat the percentage increase dif€er-
ent.ial between the two general service classes is too largeg
While the company has expressed a valid concern, the Commission
believes that. It is outweighed by the disproportionate rates o€.
return which would be generated by these classes under the com-
panyta proposalb Fh.i.ra^ess dictates that the c.^^^^^s be move:d
closer to th^ ^^^^^^ average rate of ^^turn. The staffee proposal
does this. in the interest of gradualism, however, the ^t;ff has
only moved each class approximately half way to the 3evel needed
to achieve an equal rate of return.

North Star's ^oAcerns are directed specifically toward the
special contract class. However, the staff la^^ not considered the
opeci.al contract customers to be a separate c2ass6 The Commission
believes that the ^tvff's classification is appropriate. out €or
the contracts, the special contract customers are general service

n
va
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iarge customers6 their firm .i€^ad in billeti under general aea%ace
large rates MR. at 83µEEEE)o There is nc, reason to look at the
special contract e^stomers as a sepaia:t- c1ats.

OCC argues tlaat the residential class is ai.readv prov.i€iing
reven^^ at the approximate average rate of return; t.6refoxe it
should be assigned a lesser ^^^^nt of revenue responsibility than
p€ov.i^ed for by the Ftaffa obvioaxsly, it is difficult to det.er-
aine perfectly the eAact cost s^^ ^ roviaiing service. Howeverp as
we have previra-asi.y indicated, the staff¢s analysis is the most.
equitable. The staffds revenue distribution does not result in
the r^si^ent.ial class earning either above or below the average
rate of re€urnQ OCC9s other arguments, that the revenue €1istr.Ebu-
tion did not accourt for the staffms severztio adjustments or allo-
cation of costs, are without merit. These matters wi,il be ac-
counted for in the determination of the amount of the total reve-
nue requirement in this casea The revenues assigned to the resi-
dential class will then be adjusted proport.i€anat.exyo

^^ ^^mmary, the Commission believes that the staff's recim-
anendation is the most teasoraable. it moves the revenue responsi.-
bilit^ of each class in the proper direction and it applies the
pten.c#,pi.es ot rate ^^ntieauit.y and gradualiSm4 The ^^aff°S revenaie
distribution shall he adopted. The Crsmmi.ssion has based its
decision on the record .in this case which indicates that rate
design is appropriately based upon the principle thak. revenues
should be sixstributed so that the various ^^stomex classes earn
close to an equa.iized rate of retaa€r#8 Nevertheless, there may be
ways to design rates based upon difierent principles. Should any
party wish to offer evidence in the future on other factors wisich
should be considered in determining revenue distribution, the
Commission, is open to their suggesiion&e

The company next argues that, if the Stati'qs revenue dfst.ra.--
buti.on is odop'ted¢ the Commission must take into consideration
transfers of custome.rs from rate 23 to rate 21, wbE.cha according
to the company, will occur and result in a revenue short.fali.
Company witness Moore testified that under the staff's proposal,
borderline customers an rate 13 would pay less under rate 21 and
woulda accordingly, switch to rate 21. The billing units the
staff uxed did not take these transfers into account (Craa Exe 13c,
at 4). The record reflects that, under these efrcums st.ances, the
company will be precluded from earning up to $2,7 million in
revenue a5A)° rized in this case ^Staff Ex, 2qAp at. 11e

The d^tf does not i^elai^^e that any customer transfers should
be taken into consideration in the rate desi.gn. The staff opposes
the company's position because of its belief that it is uncertain
how many customers might transfer and when such transfer might
occur fi€1. at 2). Howevera the record reflects that once new
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this proceeding, the ^^mpany will contact
and place them on the cheapest rate (Tr.

The ^^^mission believes that Ohio Edison should be authorized
to perform a transfer study based upon the revenue level allowed
in this case and aaaodify the general service rate design so that
the rates put into effect in this case can produce the authorized
revenue 1eve1. One of the st.affgs tenets of rate design is that
the schedules should provide the utility the opportunity of
recovering an authorized revenue (SQRe at 57). Howeve,ra if Ohio
Edison cannot adjust rate design based upon a transfer study$ it
will be precluded from the beginning from earning the authorized
revenue level. This is an unfair result. Further, the Commission
has previously, in Case Nos. 77-1249-ELmAZR anc3 62-1025-Et^-AiR^
authorized Ohio Edison rates based on transfer studies (Coa Exs.
716 and 72B), ^hio Edison°s objection should be sustainedp

^e4sonal ^^^^^^

Ohio Edison's tariffB contain six residential sch^dulesx and
the company proposes a rate increase in all of them. in all resi^
^entfal ratesP except the optional tfme-of®day rate and the water
h^ata.ng service ratea the applicant incorporates a summer/winter
differential with the higher summer rates reflecting the higher
costs to serve. As a further reflection of costs in the summer
months, the pricing of the energy blocks is inverted. The ta^^^
for higher levels of usage are higher than the rates for usage at
lower' 1eve1s< The company8s rationale Is that customers that have
higher usages, generally air condit3oning customers# are resp^^^-
ible for the higher demand requfremant placed on the company8a
system (SRRa at 73). The company is not proposing seasoraal rates
for the general $egvice schedules. The staff accepted the camm
partyB.^ seasonal rate pteposa3 Q

OCC objected to the seasonal rate for residential customers
because no such rate was proposed for the other rate schedu1esP
OCC does not accept the assumption that there is a difference in
the ba^^ cost of service to customers between seasons. Further,
OCC contends that all customers, not just residential customers,
contribute to the h#.gher summeT service costs (OCC Ex, 9, at
37-A3)<

Company witness Moore testified in support of the sessrai^al
rate proposal. He Indicated that during the past three years, the
cramgar$y has had dominant summer peak demands and that forecasts
pr.na^^^ that Ohio Edison will remain a summer peaking compary9
This situation is due, in part, to Increasinq residential air con-
ditioning saturation and creates a different cost pattern for the
company. By having a higher rate in the four^^^^^^ summer season
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then in the eiqht^^onth winter seasonf grOWth in the su,^er peak
will tend to be moderated (Co. Ex. 13AP at 6-7)s Mra Moore also
testified that seasonal rates are not feasible for general service
customers because of serss.a,ti+re tracking problems. in addit.aoa.t
summer weather sensitive equipment, such as air conditioning, is
operated by the general service customers over a number of monthsb
^^ep year around in many cases, as opposed to the more limited use
of such equipment by the residential c1ass< Mre Moore stated that
the greater use of this equipment by general service customers
results in reasonable recovery of costs under the existing rate
structures (rd> at 16)o

The Commission believes that the company's ^^^sonal rate prom
posal is reasonable and should be accepteda Although seasonal
rates way be new to Ohio Edasond they are not a new concept in
a^^io. All but one of the other six major Ohio electric companies
have seasonal rates tccom Ex. 13Dp at 2)a The evidence shows that
Ohio Edison is now a summer peaking ^ompanya The evidence also
shows that the coincident summer demands of the residential clase
at the time of the monthly system peaks have increased at n faster
rate than general service summer demands, and that residential air
conditioning is responsible, in part, for this increase (St.a€f E.

at 12), The seasonal rat^s will help in moderating the growth
in the ^^^er peak and tend to delay the need for new capacity and
encourage better axtilization of the company's facilities. occts
objection Is overruled.

In connection with seasonal rates, the staff has recommended
that before the company's next rate case, Ohio Edison should per-
form and provide a seasonally adjusted cost of service study for
all c1asses4 in addition to the cost of service study it naar^aliy
provides. The study should provide additional information on the
appropriate levels of seasonal rates, identify the degree seasonal
rates alter consumption patterns, and consider whathor seasonal
rates for the general service classes are appropriate (Staff Exa
20, at 12). The company sbouid perform this studya The company
argues that sufffc3ent time will not have passed by the next rate
case to generate the required data or complete the studyp ifo at
ttse time of the next rate case, the company has had irasufficient
time to gather data or complete the study, it should request a
waiver at the time It files it^ notice of i^^ent«

Standard ^^^^ 10:

The company has proposed to divide i.ts present standard resa.-
d.entiaI rate 10 into two rates, The company's present standard
residential rate incorporates an energy only rate and a load man-
agement rate. Proposed rate 10 is an energy only rate and prrtm
posed rate 17 is a load management rate. Proposed rate 14 will
become the new standard rate which will generally be app1lcable to

Appendix 000176



6s'^3i88^
0-S AN 8'3{.ieda826Rq4aI !'8F'-0@) gMIt8 J

"°.•• "m,aooasa.ewe swa t603af £°Rd6'o

418 ^t 1S^o1J{^!•^â:^ ^l^ 'P^iX^,"F'€£N Of= A ^.#^a FlLE ^E'li°
^78 ^f1Sih'#sS 3tm n ^stt^oRKMR MXma1•'n litlws

^. . .. ^
q.. . re .... ..

89-I001-EL-AlR -95-

customers whose monthly usage is significantly less than 1,000
kWh. The standard rate was des4gned to be less expensive than the
load management rate for a majority of the residential cust^^^rso
r^rthera because the standard xate 4.^ a kWh rate and requires only
standard kWh metering8 ,it will diminish the need for relatively
more expensive load meters (Co. ^^. 13A, at 9). The optional
small use rate has been incorporated into the standard rate. This
rate also contains a controlled water heating provision in order
to offer customers on that rate a water heating option Cida at
1014 The staff found that the proposed changes to rate ^^o not
eliminate any of the options available to residential customers
and recommended, with one ^^^eptiong approval of the proposed
standard rate S.R.(at 98)9

The company prcposed that the standacd rate will be ^v^^Lil^ble
to customers where "monthl.^ usage is generally 1ess than 1,000
kWh" (Co. Ex0 13C, at 15). The staff rejected the availability
language on the grounds that it is unnecessary, misleading, and
con,fa^sing (Staff Exa 19, at 11)0 SiFaff witness Howard testified
that a rosideratiaf customer at any level of consumption could be
setcrad under this rate (Id. at 12).

Company witness Moore testified that the availability lan-
+guag^ was proposed in order to clarify the general type of cus-
tomer to whom the rate wi2l be applied and 1s not meant to be a
strict criterion. It is intended as a guideline for company
personnel and customers to use in determining the appropriate rate
(Co. Exa 13cg at 15)9

The Commission finds that the company's proposed availability
language serves a valid purpose and should be appgoved. The
majority of residential customers will be served under this rate,
and the company will use the 1,000 kWh usage as an initial screen-
ing device In determining wbich rate schedule will produce the
lowest annual, bill (Co. Ex. 13A, at 10)e if the company deter-
mines that a different rate schedule will benefit a customer, that
customer will be changed to the most beneficial rate schedule.
Hoa^ever# as a ge"era1 rule, customers whose monthly usage is 1,000
kWh or less will have a lower bill under this standard rate.

Loacl l^^^^ ement Rate 17 a

Tt^^ company is proposing a new separate load management rate
which was previously a part of rate 10. Ir► order to qualify, a
customer must have a load meter, or have squipmedat -mpab1e of
accepting a load meter. The proposed rate structure is similar to
the load management provision of the current rate 10^ except that
the applicant In proposing to increase the minimum demand from 5
kw to 6 kW. in addition, #n order to qualify, a customer's six
highest monthly kW.h usages out of the 12 preceding months must
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^^^^^^^ 850 kWh or more. This aa^ed-^^e usage cr^mp^^^^ to 675 kWh
in the present rate ISaRt 64 r^l9 781.

The staff recommensts that ttie ^rese^at 5 ,^w minia^^a^, demand and
average 675 kWh usage be retained. Acc^^diitg to the skaft; the
com;^any¢a proposal would eliminate certain customers that can
practice load management. Staff witness Fortney testified that
not all customers who have load between 5 kW and 6 kW are ataie b or
willing, to prActi^e load management. H€swever, the minimum level
should not be increased to eliminate those cust.omers with a lower
demand who are both willing and able to practice load management.
^^ pointed out by Mx. Fort,neyQ the Commission I$ in the process of
implemerating integrated r+^soutce planning procedures which ^^courm
age demanal side management pract.nces, staff believes that it is
unreasonable that, at the same time load management practices are
being encourageda the applicant As proposing changes wbich will
eliminate potential ^^^^^^unit;fes for i^^ residential customers to
engage f n those practices E ^taEf E. 20, at 9).

Th^ company contends that only customers with a load of 6 kw
have the capability to practice meaningful load management. Based
upon the company's load research data, the company determined that
customers with only one majot appliance have a median load of 6
kW. Because t^^ major appliances are t°^qui^^d in order to prac-
tice meaningful load management, the company contends that 6 kW is
the minimum load most customers with more than one major appliance
would attain (Co. Ex k 13c6 at.. 7-8)* The company concedes that
,^om^ customers with loads between 5 kw and 6 kW can benefit from
the i.ead management gater but argues that rate 17 ^^ould, not be
used to reward happenstance (Co. Ex. 13D, at.. 9).

The Commission is of t@^^ opinion t.#^aL the present 5 kW minam
mum load ^roviaien should be retained. The minimum load provision
ahould not, be increased to eliminate those customers who are pracW
t.icing load management under the companyas pr^^ent load ^an^^emesit
rate provisions.

The company has also proposed that the load management rate
be available to customers whose sfx highest monthly kWh usages out
of the 12 preceding mon^^t average 850 kWh or more and that a cus-
tomer may be removed from the rate at his option or if his usage
has not exceeded 800 kWh in each of the 12 preceding atonths (B.Ba
at 51)a The staff recommends that these usages remain at 675 P^Wh
and 625 kWh, respectively ^1do.

Company witness monre, however, testified that the staff's
recommended changes to the kwh criteria for rate 17 availability
are inappropriate even under the staff's recommended ^ kW minimum
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bil®mng ?oade The staff's rec€smmendations would result in seg-
ments of the residential customers being placed on staff°s recomm
a^ended rate 17 who would pay bi^^^^ annual bills than if they were
billed under proposed rate 10; ^^^^^^^^s with monthly usages of
675 ^Wh or less and billing loads in excess of 5 kw would pay ^^^^
than they would had they been billed on rate 10 (Co. £x9 13C, at
11). The staff ^^^^owledges that this may be true; however, staff
relies on aplslicant^^ annual review of ^^si^ential custnmersg
bills to determine which ratc woul.d be cheaper for them (Staff Exa
20, at 101a

The Commission is concerned that the staff's kWh usage recom-
mendation will result in customers being placed on a rate which is
not beraeficial to t.^eme Under the staff ^ ^ kWYa usage, a customer
may qualify for the load management rate and be placed upon that
rate. However: at the lower kWh usage, the load management rate
would be a^^^^ expensive9 A requirement that the load management
rate be made available to those who cannot benefit would result in
customer confusion. Although the compan,y's annual review of cus-
tomer accounts will assist in placing a customer on the lowest
ratep it will not prevent the customer from getting on the wrong
rate in the first p3.ace> The company's proposal provides adequate
rate separation to insure stable and appropriate customer place-
ment and will be ad^^^edQ

LResidentiaY Rate Design:

with the exception of the lss^^ management rate, which is dis-
cussed above, staff accepted applicant's proposed rate design for
each of the residential classesa The differences between the comm
pany*s and the staffF^ rates reflect the difference in the revenue
distribution and the differing level of custos^^^ charges (Staff
Ex9 20, at 13).

OCC objected to the pcoposed residential rate desiqns. Ac-
cording to OCC8 the rate structure should generally be flat or
inverted, and the deeply discounted portions of the rates should
be granted a rate increase. Howeverp according to OCC, the com-
pany has proposed declining block rates for the residential rate
schedules which contain shvrply decl^ning elements and proposed no
increase for the deeply discounted portions of these rates. occ
further objected that the company proposed d.iff^^^^^ percentage
i^^^easesg instead csf a uniform increase, for the various resi-
dential rate schedules in spite of the fact that there was no cost
of service study which separately delineated the cost of serving
each residential schedule ti^CC. Ex, 9p at 50-56lm OCC proposed
its own rate schedules which provide a gradual move to flatten the
declining rate structure and to reflect a more uniform revenue
spread to the various rate schedules within the residential class
(^^a at. 56-61).
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Ae^^rding to the staff, the applzean't #^^s provided its ram
t,i.onaie for f-he design o€ .rates: Rates in one schedule are de-
signed to track rates in other schedules for cons.€st,encir or to
reduce the likelihood of rate js^mpinga some rates ^^e left unw
changed to reflect cosrsr Experiment-,i rates may be adjusted to
maintain t:^e integrity of the exiseramenth The basic formats of
the rate schedules have previously been approved by the Commism
s.io.no whii.e cost is a major 4:ozasider'ati.osea a utility should be
able tca exercJse discretion and flexibility as to the level and
form that rates take within a particular class to achieve objecm
tives. st.a€€ finds the ^ompany"s rate dOsign to be acceptable
(Sta€€ Ex> 20, at 13):

The CoMmi.ss.fora finds no useful purpose woaffld be served by
analyzing in this opinion ansi order each residential schedule
block by block and change by change, The co€^^any" s proposed rate
design is detailed and interrelated with each rate being deragned
to serve a purpose. The Commission w.411 &cc4pt i€.s, staff's recom-
mendation on the residential rate design and approve the coa^^^^^^^
proposed design. The rate designs have been previously approved
by the Commi.ssi.on, and the staff has had an opportunity to observe
how they worke B.^^ed upon this record, the Ccsmmission is n€st in-
ci iraed to adopt new, untested rate structures as proposed by OCC:

Bo€h the staff and oCr recommend that the company should
perform and pcowide a cost of service study which differentiates
the existing residential rate ciasses; The company should per€orm
the study and provide it €or its next rate proceedinge i€ there
has been insufficient time to gather the data at the time of the
next pr^ceeding, the company should requeGt a waiver at the time
it €#a.eq its notice of intent,

Contract Language for Residen€ial ^cheduZes<

Zn i.^s original €ii.ingR the company proposed certain language
to be added to rates 10 and 17 so that service under these sched-
ules would be for a minimum period of one year. This ^^oi•i,siora is
intended to eliminate continual rate jumping due to seasonai. load
vatiationse While the staff believed that the restructuring was
appropriate, it felt that certain additional language should be
added (SaRd at 50)4

At the hearing, staff witness Howard agreed with the company
that the following language would be appropriate:

CUStOPers selecting this rate schedule will be
billed for servicgp hereunder for a minimum
period of one year unless: 1) ^^rvice is no
loncjer required by the customer at the same

Appendix 000180



`ai111t1 !S AN AWAA17; AM KPIO:^XX$ON 01; A rAa'^Is FI1K tr3fl7=
"tit' KLlVl-M) t A#:CMAR W1^E oil all"s IW_SS rM
nWf.ltt 011cRATOR

" EIA7F tW:t'°SSi°.C^

8 9-1 0€11-SEL-AZR _gg-

address at any time during the remainder of
the one-year period; rse 2) at the cus'tomer8s
r^auest when the customer adds or removes load
and the company projects that the custowerts
ioaJ characteristiibs for the next twelve
mont.h^: can be served more economically under
an alternative tariff for which the customer
qua£iffese

(Tr. XXVI, 54-55). Mr. Ho^^rd also testified that this language
should be added to rates 10 and 17 and replace the current lan-
guage contained in rates 13 r 12 , and 19 t id0 1 p The C+^mmiesion
agrees that the language is appropriate an-9 should be adopted.

Customer C

The purpose of the customer charge is to provide a utility
with a partial recovery of the fixed costs which it incurs in
order to provide service to a customer by mare reason of the
customer¢e connection to the utility'^ system. The sta€fd Ohio
Edison, and OCC have each employed a different methodology in
arriving at their recommendation as to the appropriate customer
charge which the commission should adopt in this proceedagsga -

The staff's policy regarding the methodology for determining
the customer charge was established in June of 1980, and has been
adopted by the Commission numerous timesr Its methodology derives
a charge which is minimally compensatory, and uses expenses wttich
are solely attribut0le to the number of customers regardless of
demand and consumption (Staff Ex, 19, at, 6). The staff determined
that the customer charge for customers that heve standard kWh
meters should be 6C05 (Tr0 XXVI, 6-7p Tr. XXVII, 79; 3taEf Rate
Design Reply DrE at 21)9 The proposed customer charge for the
load inanagamenc rate Is $6^05; and the time-ofmday rate is $9.89
(Staff Ex. 19, at 61 Tr. Xxvi; 6-7; Tr, xxviip 79; staff Rate
Design Reply Sr. at 21). Because the resfderitial water heating
rate is in the process of elimination, the-st^^^ recommends that
its customer charge be increased by the percent equal to the over-
all percentage increase granted In ^his case (Staff Ex. A9g at 7).

The company's proposal for the customer charge for customers
that have standard kWh metecs i s $6.00, and it f S $04 00 for the
load management CUStooers iCo, EXa 13C, at 12). A ^^stc d€€€'er-
ence between the company and the staff is tbotp fn addition to
costs associated with meters and services, the company's method
includes the costs of a minimum distribution system. Company
witness Moore testified that historically, the present $2.00
customer charge of the standard residential rate has been set at
an artificially low level (Ide at 12-13).
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Although OCC agrees generally with the staffgs proposed meth-
odology, OCC believos that the staff has included certain expenses
which are not customer based. As an exampl^, OCC wf tness Yankel
testified that 93 percent of account 908 expenses should be ex-
cluded from the calculation ^^^^^^^ they are related to marketing
activities and should not be attributable to residential custramers
(^CC Ex. 9, at 32-33). However, the staff had already excluded a
large portion of account 908 expenses from its ^alcumatidn (Tr.
XXVI, 74-36)s Fugther, , Mr. Yankel did not believe that costs
concerning account collection actzvitfes should be included (^CC
Ex. 9, at 34). Mr. Yankel is incorrect on this point. Clearly
acccunt collection costs are customer-based aetivitiese Mra
Yankells other concern about metering costs was accepted and
addressed by the staff at the hearing (staff ^"x< 19, at 6). OCC;s
proposed customer charge for customers with l^Wh meters is $2.10,
and the load management customer charge is $4.10 (f3^^ Ex. 9, at
35-36).

Upon consideration of customer charge proposals presented in
this proceeding, the Commission concludes that the staff's pro-
posa1 is the most reasonable. Although the company's proposal is
predicated on customer-based costs, it resu.lts i,a a percentage
increase in the customer charge whi,cti is extremely hf.igha an the
other hand, OCC's proposal does not account for even the minimum
amount of customermbased costs, and its adjustments are not
proper. The staff's proposal is based upon the principles of
gradualism and stabil.iti, and recovers expenses attributable to
solely the number of customers. The staff's customer charge
proposal should be adopted, with one exception.

In the staff report, the staff tecrammended that in the event
the Commission does not authorize rates vhich recover the appli-
cant's requested r'evenuea, the customer charges should not be ad-
justed to a lower level because the staf f ° s customer charges are
mlnia^ally ccampensat^ry in the first place (S.R. at. 70). However,
at the hearing, staff witness flortney testified that the customer
charge increase should be reduced proportionately (Staff Es€< 20,
at 15-161Q The Commission is of the opinion that the staff's
first inclination, that the customer charges should not be ad-
justed, is more appropriate given that they have been set at a
min^mum l.evel. s The siaf£a ^ proposed customer charges should be
adopted without adjustment for the authorized revenue l.evel, Q

seasoa^al ^^ ^emUrar Discontinuance of Service Chgr ea

The company has proposed a seasonal or temporary di.^conCin^ ^
ance of service charge equal to the customer charge times the
number of m®nths a customer is disconnected, plus a $20.00 recon-
nection charge 1S9Ra at 49la Th.#s charge will be applicable when
a customer wants to remain a customer at a certain location but
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s^ants the electric current to the residence temporarily dascan-
tinued due to the customer P s occupancy being temporarily discon-
tinued for reasons such as the customer f s planning an extende-I
vacation, has two homesP or owns a special purpose r^sidence. The
crsmparsy contends that during the period of disconnection, expenses
of standing ready to serve the custamea• and fixed costs continue.
The cca^oany's proposal assigns these continuing costs to the
temporarily disconnected customers instead of to cv^-,tomeas taking
service on a year-round basis (Ccs> Ex. 13^^ at 19-35).

The staff finds this charge to be inappropriate. The staff
recommends that customers who request to h^^^ their service di^^
^ontfraued, seasonally or temporarily, should be assessed a charge
equal to that of the approved reconnection charge (Staff Ese a 19,
at 10)f The Commission agr^^^.

The applicant's proposal would treat customers that aie not
receiving electric service, as if they were receiving ^^rvice4 A
customer is charged a monthly customer charge to recover costs as-
sociatet3 witb the customer receiving service for that mranthF if a
customer has chosen not to receive electric service for a ^utnber
of mrerattasg that customer should not be subject to cusLomez: m..,sarges
for th^^e months (Staff Ex. 19^ at 10). Ohio Edaeorast proposal
should be rpjectedQ ^ customer who requests to have service
temporarily or seasonally discontinued should be assessed the
approved reconnection charge when the customer chooses to recom-
mence service,

EMp3 ^^^e Discove ry Feea

The company has a program whereby company employees, except
those whose specific job it is to find ^^authcsrized use, are
encouraged by the use of a $25.00 reward to discover and report
unauthrarizec^ use of electricitye This program enables the company
to recover the costs associated with fraud, which may have other-
wise gone undetected (Co. Ex. 14C, at 4). This $25.00 reward is
the employee discovery fee which the company proposes to charge to
the customerQ

The staff and OCC oppose the $25.00 employee discovery fee.
According to ^^af^ witness Howard, the company already has a
tamperir^g/investigati^^ charge wh#cli recovers actual costs in-
curred by the applicant as a result of a cu^toeer's fraudulent
practices. The employee discovery fee is not a cost that the
applicant has incurred because of the customer. The company
simply d^^ires to provide ^^^^etary rewards to employees vho report
fraudulent practices. The ^^^^^ ^^lieves that reporting f^^udu-
3enk practices should be a part of the employees' job requirements
(stafi Ex. 19, at 8).
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The Commission agrees with sxaff and OM The actual costs
ineurret1 by the company associated with fraudulent tase of elec-
tricity are recovered from t^^e c^stomeE by imposition of the
tamperang9*'invest.igation charge. The company has presented aio
argument which persuades the Commission that additional. charges
ought to be imposede if the applicant desires to reward its
employees with $25a then it should be the company that is re-
sponsible for this f^^, not the ratepayers.

Other Misceiianeos^^ Chargesa

-a e company has proposed several other changes to the r€isa
ce,ii.aneous charges section of its tariff. Specifacai.i.y, the
company has proposed to increase the disconnection call charge
from $5.00 to $7.00 and to :inct^^^e the reconnect charge from
$10.00 to $20.00 during normal b,isiness hours and from $20,00 to
$30.00 after n^rmal business hours $S.RY at 551. The company also
proposes an increase in the dishonored check charge from $5.00 to
$7.00 (Id.), Ohio Eaiison proposes to increase the meter test
charge 7-rom ^25e00 to $50r00 (id.)> Additionaliyx the company
proposes to estabi.isii a tamperNg/investigatiora charge of $125
(rd.)P The statfx s investi^^tion revealed that these charges are
c;^_st..-isasedq and the staff recommends apprd.^^^l of the charges
(Staff Exv 19P at 7, 9)d

in OCC's view, even though these charges may be assigned to
particular customersp the increases are inappropriate given the
overall negative impact lOCC Ex< 9, at 64). in reaching this ^onm
ciusiong OCC €}et.erm.inezl that if these costs were spread over all
the customers, it would not have a significant negative impact
upon the other customers. Further, an increase in these fees will
have little impact in reducing the work load of the company $€i1
at 64-6S). F.inally. from a customer relations perspectivep tfi-e
impact of these charges is very negative and increasing the
charges will make matters worse t ide at 65).

The Commission finds that the coinpany's proposed incr2asas to
the miscellaneous charges as set forth above ^^^uld be accepi.ed>
The costs assoc.iated with these charges can be assigned to pari.i^-
ul^^ ^^^^^^ersg and under these circumstances, it has been the
Commissiongs policy that the customers who cause the costs to be
incurred should be responsible for paying those costs.

Pole Attachment Tariff:

Although there were several filed objections relating to Ohio
Edison"s po.ie attachment tar,iff4 the issues raised have been re,^
^olved to the satisfaction of the affected parties by a joint
stipulation and tecoa^^ndation (it. Exx i.)a Ohio Edison, the Ohio
Cable Television Association iO^TA7, and the ^^Aff agree that for
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^^rpcsses of this pcoceedingm the pole attactameaat rate shou1d be
$4m69 per y+ear. The parties negotiated certain Indemraificat.ion
3ang^acje for inclusion within the tariff a They also included the
Iancjuage on limitation of liability req^^,reci by the Cs^^.ssiot^ in
Limitation of Liability c1auses in iFti^.it Taraffsp Case No. 65µ

::07^^^ oR55ef 6 , 19B7)a In order to s^sure that the addi--
tional language is taken in proper context if the need to rely on
the indemnity language should ever arise, the Commission notes, as
provided in the alipulatioris the following:

The COMMi,SSion reCognizes that the first two
paragraphs of the indemnification clause in
the pole attachment tariff were negotiated at
arms length by the OCTA, as representative of
the cable companies, and the company, two
sophisticated parties of equal bargaining
position. Pnd it is the OCTA's and the com-
pany's belief that said indemnification clause
represents an essential element in the fair
balancing of the relevant interests in reso7.v-
ang the pole attachment issues. The staff
believes that the pole attachment tariff ls
reasonable.

The Commission finds that the stipulation is reasonable ^nd should
be adopted for purposes of this case.

Allocation of Pollution Control Costs;

AS part of the applicant's allocated cost of service study,
the company allocated the cost of pollution control equipment
based upon an energy allocator, in the staff report, the staff
accepted this allocatlon in determining the class revenues neces-
sacy to achieve a l^^elizect rate of return (SQR9 at 59). I^^,
North Star, and RHZ all objected to the classification of pollu-
tion control equfpment as energym^nlateda At the hearing, bowm
everm the staff agreed with these intervenors that these costs
should be allocated on a demand basis (Staff Zx4 20, at 16),

The pollution control equipment that Ohio Edison seeks to
classify and allocate an the basia of energy ace those facilities
wbich were installed for the purpose of ^^^ovi.nq and storing polm
3utants produced i,n the generation of electricity (Co. Exm 1OA, at
13). The company has classifi^d this ^quipsent on an energy basis
because of its belief that the size and capacity of the equipment
are a function of the volume of energy produced by the generating
faCilitiee (TV4 V, 50, 81). The company also contends that these
facilities are tradooffs to permit utilization of 1ess expensive
coal than more expensive oil or gas and are, therefore, *nergy-
^elated (Co. Exe 130, at 17)a
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The sta.^^ and intervenors aa-^^^^ ^^^t in geneeai.e fixed costs
are clasa€fied as demand and variable costs are classified as
energy. They contend that the pollution conttol equipment costs
are in+ei.us€eai in production plant ^^count^, which stiraulsi be demand
a,i€.ocatedo TheSe costs are Eixetl -atiri should be treated eonsism
t^entiy with other ^roduct.iDn plant. The inVestment in pollution
control equipment does not vary over time or with the amount of
energy produced (Staf€ Ex> 20, at 16)a

Baser3 upon the record in this case, the Commission is of the
o€ainion, that the poliutios^ control equ.a€Saaent should be allocated
on an energy-reiated basis. vThile it is true that pollution con.M
txol costs are f#.xeai, the pollution control equipment was insta.il-
ed for the purpose of removing and storing pollutants produced in
the generation of electricity. Th€asf the cost responsibility fs a
function of the amount of energy usage (Co. Ex. IaA, at 13)r
Further, ohic EdisonBs investment in pollution control facilities
is approximately $.i billion. This investment has served to reduce
fuel costs for Ohio Edison^^ ^^stomersa For i^^^aneea pollution
control facilities at the Man.sfie.i^ plant were constructed to
control pollutants produced by burning coal. Had oil or natural
gas been the company's choice for fuel, tleeL^ woul^ have been no
need for the facixi.tl.es> Therefore, these installations were
tradeoffs to permit the use of less expens.ive coal rather than
mote exptnsive oil and natural gas (Co. Ex, 13D, at 16-17)a 3n
making Its rate design ^et^rminatiensg the staff used the ^^m-
pany}s cost of servi.ce study vhfch allocated the cost of pollution
control equipment based upon an energy allocator, Thuse the
staff's rate design, w€aich the Commission is accepting in this
case, already incorporates the commi.ss1.on9s determination 1ieregn
that the pollution control faciiities be allocated ^^ an energym
re.iated basisa The objections of XECa Rml, and North Star are
overru1aad.

The allocation of pollution control costs continues to be of
interest to the Ca^mmissionk and we wiYl continue to review this
matter in future rate cases of electric utilities. Our rii.sposim
t,ion of this issue, based upon the record in this case, does not
foreclose the presentation of other evidence on this subject in
future proceedings.

Generai SerXice LLUe.Tailblocks

Both the company and the staff proposed that there be no
increase to the ^^cand block of the energy charge for the genera.i
service 1arge,^sipeei,^^ contract class (SoRb at 84). North Stara
however, argues that this ta€.iblock should be increased h^ca^^e, of
its belief that the tailb^^ck is under-priced and does not fully
recover the variable cost of service (North st^r Exe 16, at 17f .

x
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North Stat further contends that the cOmPanY°s attd staff's treat-
menk of the second block benefits high load-factor eustcamers at
the expense of low load-factor customers (idd )<

Staff witness Fort.nel€ testified that the present charge of
921 per kWh reflects the average variable non-fuel production
costsa Mre Fortnelr skated that the COMmissisan has recognized as
appropriate and approved ta$lblock rates which approximate the
average variable production operation and maintenance expenses.
F^rtheeg the staff finds it appropriate that rates reflect the
more efficient use of facilities by higher load factor customers
(Staff Exa 20, at 111.

The COMMiSSion iS of the apinion that Msed upon the record
presented, North Stargs objection iaust be overruledP North Star's
own exhibit (North Star Exa 13) shows a calculation of 850 per kWh
as the average variable non-fuel rate for the company (Tr. ix, 5).
Clearly, at a rate of 92V per 1^Wh, the tailbloclC cannot be under-
priced. Further, a good rate design wall. encourage customers to
improve their load factors. The company benefits E^om high load
factor customers because t1ie demand is mcire consistent throughout
the daye with a high load factor, the company better uses its
facilities by avoiding start-up and cycling of unit-type costs,
thereby keelaincj its operations and maintenance costs down {Tr,
xX1t 116®1171 . The setting of the tailblock of the ^^^rcjy charge
at the staff's and company's level will encourage ef"ficient. .,se of
facilities. The Commission concludes that the company's and
staff's proposed second block of the energy rate should be adopt-
ed. It comportv with the rate design principle that the tailbl.^ck
energy charge should be held at a 1.evel approximating non-fuel
variable costs and It encourages the efEicient use of facflit3es6
cleveland Electric 1llus^lraat.i^s Cq^epa^a 6 Case No. 85m675-^L-Ai^.
^unc^ 272a9A^b? at 83 `..0 4 e

Al3OCatiOn Of Demanci-Rel.ated Costs to InterrUptibie Loadp

The company allocates demand-related production costs on the
basis of each class' contribution to the 12 monthly system coinci-
dent peak demands, Bath the staff and the company allocated fixed
production and transmission costs to interruptible service based
upon demand equal to 25 percent of the classa monthly coincident
peak demands (Staff Ex. 20 , at 6; North Staf Exs 16, at 19). 2^^
and North Star objected to this allocation, lECds and North
Star°s position is that because the load that is interrupted
should not be considered in a utility's capacity planning, and is
less costly to serve, that load should not, be assigned any pro-
duct $̂, .,o^s or transmission-related fixed costs (ISC Ex. 6, at 3^. ;
Nort^6 Star Ex. 16).

^

^
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Botla the company and the staff provided testimony i.ndicating
that if interruptible load could be interrupted at any time capac-
tty is required by the utility, then it would be appropriate not
to assign any of the ^^^and-gelated costs to this class (Staff Exp
20, at b,* CoaExo 13D, at 12). Hawever, , this is sxot the case for
Ohio Edison. The terms of the agreements under which the company
provides interruptible service limit the company's ability to
interrupta First, the interruptions are limited to 30 per year,
not to exceed five per month. Each interruption in limited to a
maximum duration of 13 hours. Secrsnaie an interruptible customer
can terminate its cantract upon 60 days notice at which time the
company ^^^ames abligated to serve that customer's load ara a firm
basis. Third, load reduction depends an the customeras response
to the company's request to interrupt. if a customer chooses not
to respond to an omergency interruption request, the company has
the right to terminate the contract and the customer would revert
to firm load statusa Finally, economic interruptions can be
avoided by the customers t+y forfeiting tite interruptible credit
for the Month (Staff Ex. 20, at 7).

The Commiss.ion finds that the 25 percent assignment of ciem
wand-related production and transmission costs to the izak^^^upt-
lbie customers iG aiaprrrpriate< This assignment recogni,zes that
the interruptible load provides operational benefits to the com-
pany while taking into account the fact that this load cannot be
interauptdd at any time and for unlimited duration> Thus, the
.&nterritptible customers are responsible for a portion of the
demanci-reioted production and transmission costs< The objeccions
of ^EC and North Star on this point are overrulecl.

Isifer r.uptible Demanc3 Credit>

Standard int.ertugtibie and interruptible rate contract cus..
tomers are billed for their total load and usage according to the
general service large rate. An I€aterruptible demand credit of
$3668 per kva is then applied to a contract interruptible amount.
Further, the contracts contain a provision that kva charges may
only be fncreased by 6 percent annually (SsRa at 88; Staff lex. 19a
at 13)P staff agrees that the applicant's capped kva portion of
the rate should be approved because it reflects the 6 percent
increase allowed (staff Ex. 19, at 13)4

IEC objected to staff's proposal to increase the demand and
energy charges for the interruptible customers without recommendm
ing an increase in the interruptible demand credit. According to
ZEC, the failure to increase the demand credit resuits in a pro-
portionately greater revenue increase to the interruptible cus-
tomers on the standard contract than to the firm contract service
customers (IRC Exs 6, at 333 Tr. xxvZ, 136.1. MR jofns In Iwo
brgumexsts4

0
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The $3.68 demand credit is one provision of a contract pro-
viding for interruptible servicLQ The parties to the contracts
tied the energy and demand charges to the general service large
caJwe= €Ja^^ever4 tkaey made no provision which would allow for
modification of the demand crediJ•r-0 ^^C woul^ have the Commission
find ^:.hat one provision of the interruptible contracts has become
unreasonable and unilaterally change that provisaon of the .9or^-
tracts4 The Commission is not inclined to take this action. ^^^^
contract was agreed to by the parties and submitted for Commission
approval. The Commission has foa^nd the contracts as a whole to be
reasonable under Section 4905.31, Revised Coded There io simply
no justification for the Commission to change the demand credit
provision provided for by the parties.

IRC and Bmi both contend that these contracts are not really
arrived at by arms-length bargainixag, but are prosent,ed to the
customers as a take-it--or-3eave-it situation. In support of this
contention, they point to the uniform natsare of the level oK the
credit in each contract contending that ft is not a negotiated
provision (Tra. XX, 172-173). They further point to a recent con-
tract approved by the Commission €cJ Ohio Edison Compan ,>t'Copperweid
steei. Co meau $ Case No. 90-465^^^-AEC May 8 , 1990) , w ere O .. o
Eidii'6n was able to negotiate more favorable terms, but the level
of the demand credit remained at $3.68. Thus9 they contend that
the demand credit is not subject to ^^gotiation9 This contention
iJJ belied, however, by the recent amendment to the Ohio Edison/
copperwetcl contract filed with the Commission in the same case on
jur^^ 4, 1990. The amendment provides that the demand credit range
from $2.76 per kVa to $5s33 per kVa based upon the customer's load
factor. The Commission cannot look behind the terms of the con-
tracts and specuI^^^ on whether or not there was arms-length
bargaining or what was in each party's mind when the $3.68 demand
credit was agreed upon. IECSs objection should be overru1ed4

optimum interrugtibS.e Load:

2n the general service larqe! tariff, the company is proposing
to change language which currently reads, ¢`[t)he company wiil
negotiate provicling interruptible service e a pi° to °°Itlhe company
may, at its option, negotiate providing inlr.erruptible strv3es a
ee The staff opposes the change on the grounds that the proposed

language could result in discrimination. JJowever* the staff.prom
posed additional language stating that negotiations will be con-
tingent upon the company's aggregate interruptible load not ex-
ceeciing its optimus level. Accordi^g to the staff, this leere3, is
currently being determined by the applicant and should be included
in the tariff when it becomes available (&aR, at 52-53)Y
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BRY and North Star oL^^ectol to thr sfiaii^s proposed addi-
tional i.anguage an the rzptimum intetrupts`hie load contending that
the parties should have the opporteanity to part%cipat..e in a sietetM
mination on the oiat.i^um interruptible i;evei 4 They fear that the
staffr s proposed language would place the determination of the
optimum interruptibie load solely in the hands of Ohio Edison
(North Star Exo 16p at 21). Staff E:ei.aeves that their tear is
unfounded because when the optimum ievel is determined by the
company, it will have to seek ap-oval for its inclusion in the
tariffo Staff would only recrammt.rtd approval of an optimum level
after an investigation as to the appLopriateness of that level is
pertormedx The staff believes that. the partie6 should pursue
their interest at that time (staff Ex, 19, at 12)a

The COMMiSSion agrees wa.th the staff that Ohio Edison's pro-
pa^^al to change Its tariff to provide for ^ecioti.ati.on at the
option of the company should be rejected. However, the Commission
siraes not agree with the staffrs proposal to include language that
negotiations wiii, be contingent upon applicant's aggregate intertt
raxptible load not excewcii.ng its optimum level. Ohio Edison has
not yet determined the optimum level of interruptible ioade when
Ohio Edison does make this determination, it can apply for Co€^misx
.5ion approval t-Nt both the tarait language and the appropriate
optimum ieveio At the present t€mes no reason exist.s for the in-
^ lus=ssn of such language:

^^^^UMER SERVICES

The staff of the consumer servie:ea department investigated
the c¢^^pany3s service procedures, customer ^omp].a$nt,s9 and selecz-
ed company policies and procedures for cocipliarace with the com-
pany's tari.ffs, ^^ additiran6 the staff inves't.igated two separate
issues at two of the nuclear plants partially owned by Ohio Edi,^on
ESaR, at 149)o As a result of its review, the staff made several
recommendations 4S<R> at 149° 169)s A number of these recssmmeradaw
t.ions were resolved by a stipulation entered .into between the
company and the staff (it. Exs 2)F No party has opposed the stip_
ulation. The stipulation provides that Ohio ^dison will 3mplemerat
certain procedures and report to the staff on its meter test pro-
gramg pad-mounted enclosure inspection program, line clearance
program, service interruption reporting program, customer iraforma-
tion, and the Perry offgas system report9 The ^omm#ssiora finds
the stipulation to be reasonable and will adopt it.

The company has proposed language in the meter test charge
provision of its tariff which states that when the company tests a
meter at the request of the customer, a ^^arcie of $50600 shail be
paid by the customer after teating is performed #Cob Ex. SA^
Sched. 3-1g proposed sheet 53)9 The amount of this charge has
been discussed previously In this opinion and order. Putting
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aside the amount of the charge, the staff ea^^^^^^^^ con^^rn^ ov^^
the lax^^uaa^e of the tariff. The staff found that the language was
unclear as to under what cg^cumstances a charge may be levied anti
recommended that the tariff shoe^^^ expressly state what the ^etei
test charge is for and under what circumstances it applies (Sy^^
at 150). The company objected to staffd s recommendation.

Staff witness Kirk testified at the hearing that the tariff
should read as fol.ldwsz "°'^^^ company will test a meter at the
reqa^^^^ of the customer. The first test shall be at no charge to
the customer. The company shall charge $50.00 for any subsequent
^^st-.s performed at the custot^^^^^ request. No payment will be
required of the customer if the meter is found to be registering
incorrectly" (Staff Ex. 25, at 3). Ms. Kirk testified that in
1989, of the 2,781 eustomer-reqaae^Ate¢^ meter tests t.hat, were con-
ducted, only 197 customers were ,sct^all^ charged the tariffed rate
$id0 1 . The staff's ^roposal, providing tha^, the first meter test
w^s^l+^ be free, ws^^a^.a^ avoid discrimination in the impos$tion of the
charge (Tr. XXIVr I26)z

Company witness gtoore testified that the company ^xpendr,
considerable effort in resolving high bill investigations. Meter
testing is somewhat a last resort, T1ie company will perform a
meter test at lts cost If it has reason to believe that the meter
could be ^^^ding improperly. Only when the company does not be-
1^^^e that there is a valid cause for concern, and the customer
insists on a meter test, does the company charge for the test (Co.
Ex, 13D, at 10).

The Commission finds that the staff proposed language should
be adopted. Under the company°s present t,ariffg .^^ appears that
the company does not impose a meter testing charge in most inw
^tancesa Only when the company does not believe that the customer
has a valid ^^^^^^^^ does ^^ impose the charge. The Commission
finds that the company's pr,^cLi^^ results in unequal treatment of
customers. How does one determine whether the customer's concern
is valid or not? Nova does one determine whether the meter could
be reading I^^ro^^^ly? The Commission believes that the staff's
proposal will result In more equitable treatment Gf customers.
The company's objection is overruled.

^^^^^^ AN^ ^^^^^^^^^ ^^^ICW

Section 4909.154, ftevised Code, states that the Commission
sisalt consider the management policies, practices, and organiza-
tion .;f a utility when fixing the rates that the utility vill
charge for services For purposes of performing a review of the
company's management and operations in this proceeding, staff
selected several diE^^^^nt areas of ^^^^^^^^^tiona reorganization
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ar#d matketinga internal audi.tingy inventor^.e masaagement and conT
trold and risk ^anagement^ rates and tarif.^^^ and marketirag and
dea^^ndmside management (SsRe at 1147), Staff offered a number ssf
recr^mm^nd€ations as the result of its investigation (S.Re at 328-
147): ^ev+^ral of the staff6s recssmmendati.ons in this proceeding
were resolved by a stipulation entered into between the company
and the staff (Jto Ex. 2), No party has opposed the stipulation,
which provides that the company will perform certain studies and
provide certain information to the staff related to the comp^^^^s
reorganizat.aon9 marketing procedures, inventory management and
control, and rates and tarsffsa The Commi.ssi.on finds the terms of
this stipulation to be reasonable and will approve it for purposes
of this proce+^ding.

Three other recommendations made by staff in this proceeding
drew no objections from the partiesa The staff red~ommended t.hat
the Commi.ssion ascept the company's pru,posal to report ar^ certain
marketing activities on a quarterly basis (Se€€s at 132). The
staff also proposed that the company be directed to consider im-
plementing a f^rmalizesi communication process that would provide
for timely reporting to the risk management depart.ment concerning
the status of certain insurance required for services provided
through contr&cts, or other transactions and to report to the staff
within gg days of tkais opinion and order (SoRa at 141). Finally,
the staff proposed that the company adopt a formal procedure to
include the consideration of .iong-term impacts in evaluating the
appropriateness of current and fut^ure shcart-term marketing goals
(S4R, at 147)0 The Commission finds these recommendations to be
reasonable and adopts them.

a^^^ voiced two objections to the staff's marketing ^^^ de-
mand-side management rev:iew. The staff reported that the company
sets marketing goals in terms of sales targets. Currently the
target Is for two percent growth per year in sales, with the
emphasis on off-peak sales. The staff indicated that althogigh the
current ^^als are for increased sales, other types of demand-side
programs are also being evaluated to prepare for the day that.
reducing the growth rate of demand may be the primary marketing
goal (SaR= at 147). CtCCps objection is that the staff should have
evaluated the reasonableness of Ohio Edi.son's sales target of two
percent strategic growth per year. Further, OCC believes that the
staff should have recommended that Ohio Ediso€^ be ordered to
broaden its demand-side management efforts beyond strategic load
growth to include conservation ob^^ct.ivesq

oCCfs objections should be overruled. The commission agrees
with staff witness Puican that these determinations are more prop-
erly ^onsidered in an integrated resource planning proceeding
(staff ox, 15p at 3m4)s This opiniqn and order demonstrates that
the rate case proceeding is already detailed and complicated
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^^^^^h without interjecting sobjects which are specifically sub-
jeets of aat.hex proceedings.

NUCLEAR PEItFC3RMAN^^ STANDAR£5S

The staff and IEC have recommeraded that the ^ommission adopt
the same nuclear perfo,mance standards for Ohio Edason0s shares of
Perry and Beaver Vai.ley Units I and 2 wbich were adopted for
To3^de Sdiso.n and CRI in Case Ncas, 88-€70aELmAIR and 88-1?1-•CL-
AIRQ Staff witness DeVore testified that ratepayers of Ohio
Edison %re entitled to the aame protection aga€nst poor nuclear
plant performance that Cent^rior°s ratepayers ^^^^ especially
since Ohio Edison and Centerior share ownership in two of the
nuclear plants {Staff Exb 27, at 6}<

Mr, DeVore i.nciicateA tlaat the standard would first be applied
in a 1991 electric f^el component proceeding, In that ptoc+^edi.ng,
the 36-month average operating availability factor oE Perry and
Beaver Valley Units I and 2 would be compared to the computed 36a
mantb average operating availability factors of domestic nuclear
Unatge ^o the extent that the average operating availability
factor f^r the company's nuclear units is below the 36-saonth aver-
age6 a disallowance will be computed and applied through the ^^c-
onc#.liation adjustiment of the electric fuel component rate. if
performance of t?ae company's nuclear unit% is above the industry
average, then certain other provisions apply which enable the
company to offset poorer than average rgerformance. There i.s also
a provision in the standard for determining whether a company
s'^ ^ul^ receive recovery of an+d an its nuclear investment if avaal-
ab41ity falls below the 35 percent level (2^. at 6-7)s

AIt:^^^gh Ohio Edison opposes the application of nuclear per-
formance standards to it, it has presented no valid reason in ^up-
port.of Its position. It argues that the Commission has in the
past rejected nuclear performanre standards for Ohio Edison and
that Beaa^^r Valley I is not ^^r^_ of the Conteri r ^^anc^^rds; The
Commission, however, agrees with the staff •and ISC that the Con-
terior nuclear performance standards should apply to Ohio Edisono
First of all, Perry I and ^^^^^r valiey 2 are already a part of
the nuclear performance standard approved for CEI ancl Toledo
Edison. The standard fe already applicable to these nuclear
uni.tsF and Ohio Edison$s portion of t.h^^^ units should also be
governed by the same standard. Second, Ohio Edison owns phrt
interest in Beaver Vallela 1. This unit should a3^o be governed by
the performance stanc^ardg The same reasons prompting the estab-
lishment of standards for the other nuclear units exist for estab-
lishirsx^ a standard for ^^^^^r vai^^y 1 (1'EC Ex. 6, at IS). The
Commission believes that the Ohio ratepayers of all the owners of
shares of nuclear units are entitled to the some protectionsa
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Accoa:dl.ragly, the Crammfss,ion wili adopt the Centerior nuclear pasr-
fs^rmance standards for Ohio Edison's share of Perry I and Beaver
va31ey 1 and 2e

The stipulation on nuclear per€ormarace standards adopted by
the Ctammission in the Centerior cases provides that it would be
desirable to c€ae equivalent availability data in lieu of the
operating availability data contained tn NUREG-O020, According to
the stipulation, such equivalent availability data in raa~.irsta3ned
for the units, but it is not readily available an an Isadustrymwiaie
basis like that contained fn NUREG-0020e The stipulation provided
that If reliable, equivalent availability data ^^coaaes readily
available, the nuclear performance standards will be modified to
use equivalent availability data In lieu of oiaea:atincj availability
datae TEC suggests that rrsw is the appiopraate tia#e to switch to
the use of equivalent availability da€a4 However, there is no
evidence of record to indicate that the eqt:#.valetat availability
data is readily available on an i.nsiustrirmwida^ basis. Therefore,
this IEC recommendation wi12 raot be adopted. However, the
Commissi.caa^ remains fnterested in pursuing this issue and,
accordingly, all interested parties shall provide testimony in
Ohio Edi^onss Spring 1991 ^PC proceeding concerning whether
eqati^^^ent availabil,^ty data can be obtained and biw It could be
applied. if it cannOa. be obtained, then the parties should
develop alternatives which will assist in the development of
standards which will result in an improvemerat over the operating
avaiiatility standard,

EFFECTI^E DATE

The Commaisuora's general pKaCtiCe is to require that the apm
pi.i.cant u: ilities notify eustomea;s of any rate increase authorized
prior to the effective aete of the new tariffs, and td delay the
effective date in order that this customer notification can be ^^^
complish^^^ ^^^ever, in inst.aara^^s where the Commission haa not
acted upen a rate application within 275 days of the date of €i.i-
Ing: and whgre the applicant utility laas not invoked the provi-
sions of Sea°tiar€ 4909.42, Revised Code, to attempt to place its
proposed rates in effect subject to refund, the Commission est^^-
li.shes the effective date of the new tariffs as the date they are
approved by entry so as not to peraalize the company for its for^
^^^^ance, In this case, the applicant has not attempted to place
its proposed rates in effect although the 27S®e€^y period has ex-
piredb Thus, the Commission finds Lhat the effective date of the
tariffs filed pursuant to this opinion and order shall be the date
applicant fi1es four complete, printed final copies of its tariffs
pursuant to the entry approving the form of the new tarif€sA The
applicant shail notify the affected customers of the increase in
rates authorized herein by means of insert or attachment to its
billings, by special mailingP or by a combination of the above
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methssds, The applicant shall submit copies of a proposed customet
notice for the Commission's review when it files its new tariffs
for approval.

FINDINGS OF F^CTa

1) The value of all of applicant's property used
and ^^eU'1 for the rendition of electric service
to the jurisdietl.onal customers affected by this
proceedingP determined in accordance with ^^c-
tions ':909:385 and 4909.15, Revised cssde, as of
the date ,:^rtain of June 30, 1989, is not less
than $4804ag6038000,

2) For the ^^^lve-morath period ehding December 31,
1989, the test period in this proceedinq, the
revvnues, expenses, and net operating 1: eome
realized by the applicant under its pt , ent rate
schedtale, were $1,666,054,000, $ia3tli-0, 3,000,
and $364,851,000, respectively.

3) This net annual compensation of 5364,85190€3^
represents a rate of return of 9.02 percent on
the jurisdictional rate base of $4,045,603,000.

4) A rate of return of
to provide applicant
the service renc€ered
the ^ppli.cationa

9.02 iaerceait is insufficient
reasonable compensation for
to customers affected by

A rate of return of 11.20 percent is fair and
reasonable under the circumstances presented by
this case and Is suffi.cient to pr-vicie the com-
pany just compensation and return an the value
of f ts property used and useful in furnishing
electric service to its customers.

6) A rate of return of 11^20 percent applied to the
rate base of $4,0-a5,643,000 will result in net
operating inccamg of $453g106,006,

7) The allowable annual expenses of the company for
purposes of this proceeding are $1r355p322,0009

8) The allowable gross annual revenue to which
applicant is entitled for purposes of this
proceeding is the sum of the amounts stated in
Pfrading 6 and 7, or $1,808,430,000.

Appendix 000195



I€tr°, is t11 6'I<^ripy`!1IAT Tiaz MICRtilIk`^^^^I APPIAHtNge tIN BDlBb a'@g'm
'6^tI^r ^>t AN 0t.€^fl^,'^: a1^3 J,d'WIJ.T^a RrNO^'^`ION ^SF A ^°.#4.b 1°I1 .^ DX11-

^€t #^^ 1}I.^91^i^dI^^ t 136a ^IIA€# €^'^,^b t^ 1€lS1MUSS 1^R 11 ^ 01113MGa
# *!# @IA D#'1;RdiIT* Ai`(;

89-1001-E4µ^^^ -1I4m

91 Applicant's present wargffs should be withdrawn
and cancel.ed and appMranb should submit new
tagif€; °oa^^i--nt in all respects with t.ta
d.^^cusa,,osa and iinel'sngs set forth above.

CONCLUSZONS OF LAW:

11 The appliCation in this case was filed pursuant
to, and this Commission has ;@tartsdict..ion t.here-
ofa under the provisions of Sections 4909,17,
4909.18, and 4909..19, Revised Co€iee furt.her,
the applicant has complied with the requirements
of those statutes.

2) A Staff investigation was conducted and a report
duly filed and mailed, and public hearings have
been held in this case, the written notice of
which complied -gith the reilui^^^ents of Sectiors
4909.19 and 4903>083p Revaned Code.

^^ The existin^ rates and charges as set forth in
the tari#f^ ^^v6rn1.^^ electric service to c'^^^
t=eLS affep.tesi by this application are .insuf-
ficient to provide appl^cant with adequate net
annual compensation and retua.n on its p^opert.y
used and usefu1 in the ^end:.tlon of electric
service,

4) A rate of c^%furn of 11k20 percent is fair and
reasonable under the cf rcumst^^^^s of this case
and is sutficient to provide applicant just
compeassatios^ and return on l,aos property used and
useful in the reviditioas of electric service to
its customers.

^) Applicant should be authorized to cancel and
withdraw its present tariffs governing service
to customers affected by this application and to
file tariffs consistent in all respects with the
discussion and findings set fotth abovea

ORDER:

It isa therefore,

ORDERCO, That the application of Ohi.ea Edi.^^n Company for
authority to increase its rates and charges for electric service
is granted to the ^xten^ provided in this op: nl,on and ordero it
is, further,
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ORDEREDF That applicant is authorized to cancel and withdraw
its present tariffs governing service to customers affected by
this app3.icatfon and to file new tariffs consistent with the dis-
cussion and findings set forth abs^vex Upon receipt of four cos^^
plete copies of tariffs conforming to this ^pixaion and order, the
^^^mi^sion will review and approve those tariffs by entrya i't is,
further4

ORDERED, That the effective date of the now tariffs shall be
the date applicant files four ^^^plet.ep printed final copies of
its tariffs pursuant to the entry appro^ing the fa^rm of the new
cariffso The rates contained in the new tariffs shalI. be appl.^^
^abi^ to all hii2^ rendered on at after the effective datea it
is, further,

ORDERED, That applicant shall immediateS.^ commence notificaw
tion of its customers of the increase in rates authorized herein
by insect or attachment to it^ bi3.lingsd by special mailing, or by
a combinati®n of these met.hodso Applicant shall submit a proposed
form of notice to the commissiora when it files its tariffs for
a^^rovala The Coaama^sioa^ will review the noti^^ ^nd, if it finds
it; to be proper, will approve the notice by entry, It. is, fur-
therq

ORDERED, That applicant comply with all Commission directives
met focth in this opinion and ordera It is9 furt.heca

ORDERED, That all objections and motions not, specifically
discussed in this opinion and order, or rendered moot thereby, are
overruled ano-^ denied. it is, further,

ORDERED, That a copy of th.^s opinion and order be served an
all parties of record.

T^E F^SkIC UTILITT^^ ^OMMISSxON OF OHTO

i^`^y

Ri^ ^r-d K ...r ia^^ ^

AKR/VDNa'^^ ^

^^^ ^n the
dU^ 16 w
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BEFORE

^^ PUBLIC ^LnM COWMION OF OMO

In the ^^^^^^^ of the Ag p^ication of ^^^o
F-dison Company, The Cleveland Electric
Muminating Company, and ';^e To1ed^
^^^ ^mpa^y for ^ ^ ^^ ^ to Increas^;^
^^^ for Dis M-b.i.tior^ Service, Modify
CerWn A^^^^ndn,^ ^^^, and for
Tariff ^^^^^,

Case No, 0l-551aELwAIR
Ca-se Noo r/-552a^^ATA
Case No. ^ ^^^^AAM
Case Nod ^ ^^^^^^^

OPINION ^^DER

T'he Cs^^^^^ coming now to ^onsid^ the above-entitled applacation,
twtimony, partial stipulation,, and other eva.deme presented. in this proceeding, hereby
issues its ^^^^ and order.

AYPFARANCES:
Stephen L. Feld, Kathy J. Kolichj Arthur E. KOrkcgz, Jamcs W. Burk, Mark A.

Hayden, :^^^ L. ^ler, Ph-stMaagy° ^^^ ^^pmy, 76 South N^ Street, ^on" 0;^
44308, an bdmff of Ohio Edison ^^^pany, "'1,he CleiY^nd El^Wc ]M=d.^^^^ Company,
and The Toledo Edison Company.

Ri6ard Cord^^^ Ohio ^^^^ ^^ by Duane W. ^u&^^^ ^on Chief, and
WiUiam L. Wright, '^^mw W. McNamee and John K Jones, Assistant Attomeys General,
180 ^^ Broad Street, CoImnbus, OH 43215, on behalf of the staff of hNe Public U^^^^
Commission of Ohio.

j^^ L Nligd.en-Ostmn.der, OW^ Consumers' Counsel, by lefftty L. SmaD and
Ridumd C. Reese, Assistant Consumers' C^unsels, 10 West Broad Street, Suite 18M^
^^lum'^^^^ 01.1 43215, on ^ebAH of residentW utility ^onsumm of the Ph-g .
Companies,

^ester4 WiRcox and Saxbe, LT.P, by John W. Bentine and, Mark S. YvAcR, 65 Eo
State ^^ Suite 1^^ Columbus, OH 93215, and Robeft J. Triozzi, Director of Law, and
Huold A. Madwsky8 Assistant Director of Law, 601 I-akeside Avenue, Room 106,
Cleveland, OH 441144077, on ^W of the City of O^veland.

McNeesp Wa?^ & ^^^^^ by Samuel C. Randa=, Lisa G. McAlister, and Joseph
M, Clark, 21 East State ^treet 17th Floor, Columbus, OH 43215^ on ^b.-df of Industrial
Energy Users-Ohioe

Ta^s le to a^^^^^ ^^^ ^^^ ^ ^^^^ ^^ ^^^ ^^
^^^^^^ ^^ ^^^^^^ replvduotiom of a came file
-^^^^ ^^^^ ^ ^^^ ^^^^^ ^^ra^ ^^ ^^^ ^^^

^^^ ^^0.2md
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^^^^ Wallace & N^clc,, by Thomm L. ^Toehlem 21 ^^ ^^^ ^^^ 17th Floor,
Columbus, OH 43215, on bdmff of ^^^ Home Builders ^^^^^^on.

David C. Rinebolt Executive Director and Counsel, 231 West ^^ ^tree^ Pa0, Box
1793^ 'Findlayp OH 45839, and Ca^Reen L. Mooz^^^^ ^ounsdP 1431 Mulford Road, ^dlun*us,
OH 4321^^ ^^ behalf ^f Ohio Partners for ^o(rdab^e Energy.

^^^^ & Eckler LLP^ by ^^^^ S. Krassen, 1375 East Ninth Sh'eetp SWte 15Mm
Cleveland, OH 44114, and E. Brett Breit.^^werdtx 100^uth Third. ^^^ ^lumk^^^^ OH
43215p or behalf of the Ohio Schools Counc^.,

Brickf€eld^ Burchette, Ritts & Stone, PaCg by Garrett AL Stone and Mchael K
^^^^^^ 1025 Thomas j^^emn Stieet9 NsW.P 81h Floor, West Towex^ W^hingtm D.C.
20007, on beW of Nucor Steel ^^ort, Im<

Boe.tun, Kurtz & Lowry, by David Fo Boehm, Mchael L Kurtz, and Kurt J. B^o&rjj„
36 East Seventh Street, Suite 1510, t^cinm#^^ OM 45202, on ^^aff of the Ohio Energy
Group.

^elun, Kurtz & ^^^ by ^^^^ L Kurtz and Kurt J. Hoehn% 36 East Seventh
Street, Suite 1510, Cincinnadg OH 45202, on behalf of the Kroger Co.

^ridw & Ec^^r UP¢ by Glenn S. Kranm 1375 East Ninth &reetp Su!^ ^^,
a^^^lands OH 44114, s^ behalf of the ONo AssoLiat€or.s. of School Business OfficL-&, the
Ohio School Boards Associab^ and the `^^^^^e Assodation of School Ad^stra^,

Vorys, Sater, ^ymov- and Pease LLP¢ by Ni Howard ^^^off and Stephen M.
Howwd$ 52 East Gay Sftftt^ Columbus, OH 43216-1W8F and CyntMa A. ^onner,
C€^^^^^^ Energy Group, Tnca$ 550 W. W ° ^on Stc^^ Suite 300, CW^^^^^ IL 60661,
on behalf of ^^^^^^^ NewEnergy, ^^e-

V€^^, Sater, ^y=ur and Pease ^^, by M. Hawa^d ^etricuff and Stephen K
^owm-dF 52 East Gay Stree, Columbus, OH 43216-1008d and Bobby SinghX ^^^^ Energy
Services, ^^^ 300 West WMwn Bridge Road, Suite 350, ^odhington, OH 4M, on . if
of 11ntegrys Energy%,rvilcest Incr

Joseph P. Meissner, The Legal Aid ^ety of CI,evebAd, 1223 West 6'h Street,
^^elai.dp OH 44113, on behaff of Neighborhood Erarira^^^ Coalitam CD^^^ for
Fair Utffity Rates, and The ^^wennent Center of Greater Cleveland.
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UISTORY oF -niE fROCHEELM;

-3p

The a^^^^canisf The Ohio Edison ^^mpanny, The L-leveland Fl&-Wc Mt ° ^^
Company, and Ihe Toledc^ ^^^on Company (coHectiveiy} Cs^^pani^ or FimtEnergy)6 are
el^^^ ^^pardes as d^^^ by Secd^^ 4905003(A)(4)^ Revised Code, and, public utLUties
as defined by Section 4^,31,35oOZ Revised Code. Accordingly, the Cc=f^^anles a-r^ ^^^^^^ to
the jurisdickim of this Commission pursuant to Secti€^iis 49]U4B 4905005F and 4905A^.^,
Revised^ Code. 'i"he Companies are Ohio ^^^^ations engaged in the business of
providing retaA elecWc disfxibud€^^ ^^^^ to approxirmteIy 201 mffi^^ comumen in 44
counties in Ofio,

On May 8,2007, the Companies fUed a notice of inWn^ to file an appikation for an
s^^^^ in rates for e1ectiic d^^tributi^n seTvice for aU of the Compard,^" sm^^^ terri^^^,
F^^^ergy requested that the test ^^^ ^gin Mamh 1^ 2007y and end February 20, 2008,
and dmt the date cerlain be May 31, 2007^ By entry of 14ay 30, W,, the Comniiwon
approved the rea^^ested. date certain and test ^eark O'a. June 7, 2007, the Comp^^ ^ed
an application to increase their electric d^tribudon rates, effective I`anuary 1, M, for TH
and. OE, and e^^^^ May 2009 for CEao A^^ on May 8, 2007, the Comp^^^ requested
waivers of various stazxW-d filingreq^^^^^^ conba^ in Rule 4901^7-M, Appendix A,
Chapter U, Ohio Administrative Code (OaA.C.)p to the extent that the rNuirem^^ require
infom-otion related to ^eration service, which ^ now competitive wd no longer owned
and contmflea^ by the CompaWess or kdormat€^n that is smisitive9 confid^^^ or wotdd
be ^^^^^ ^de^^^ to ^^ovidea On^^ugust 1, 2007, the Cammgs^^^ ^mued an entry
that accepted the application for filing as of June 7,2007, The Companie` waiver requests
were gmted an Wy 30, 2007, ane- June 6, 2007. On February 12, 2WSd pToofs of
publication of the ^^pU^ati^^ were admitted into the recwd (Co. Ex. 18)8

Pursuant to Slec-dan Mo19^ Revised Code, Staff conducted an investigation of the
xratbeTs set forth in de Compani& application. On December 4,2007P gWf ^^ with the
Commission itsvri^^^ reports r4 investigation, one for each company (Staff Reports), By
entra dated December 21, 2007, persons wishing to Me object€^ to the ^^ Staff Reports
were directed to do so by J^uaq 3, 2008, and those wad-dng to interver^ were directed to
^^ ^otiom to ^^erve-rae by January 15, 20K TWs entry also sched,uled a prd^^
conference for January 22, p and granted the Office of the Ohio Cs^mumer8^ ^ounselg^
(OCC) maden for a ^^^^^ ^^ion of tfme .€car filing ^tezvenor tesftony to
^^uml 10, 20M.

'Me fo^mAng parla^ were granted muwv^^on by enties dated August 1, 2007q
December 21, 2007, Tanuazy 7,2008p and during the prehearing conference on January 22,
20m:

OW^ Energy Group (CEG)
.^^^ Company (Kroger)
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occ
O1^^ Home ^^^^ ^^^ation (OMA)
^orth-ovest ^^o A^ egatior^ ^^^^n cotimnuWta^ ^^OA^
^^^ Pafters for Affordable Enexgy (OPAE)
City of ^^^^ ((3^veland)
Ohio Schoo1^ ^^ uixii (`^
Ohio Man^^ctmerPs Associataon (OMA)
^^^ste1.^tion NewEnergya Inc ^^^
Nucor Sted Maracan, h-tca (I^^^^)
^^^^^^^ ^vironmen^^ Coe0don, Comumers for Fair '^^t'aty Rates,

Empowe:€^^^t Cmtw of Gr^.°^eT Clevelarid aci,.tly4 I'ne Cifizens ^oahtion)
Intepys Energy Services, Inc. (Integrys)
Ind^^ial E'a^ User^^o O^^

^dditionaBy, m^tio-ns to admiit the following counsel to ^^^^^ pro ^^ ^^^ before ^
Commission in dds proceeding were granted on Dwembe-r 21x 2007: David. C- Rinebolt
(OPAE), Cyr^tMa A. Fonner (04E)F ^ett A. ^^^ (Nucor), and Mcoh^ K LavwW,
(Nucor).

On jan^^ 3, 2008, ^^^^ to ^ Staff Reports were filed by the following
partes: ^^stFmergyq Cleveland, CNE, [EUg Kr€^ger, Nucor, OCCp OEG, OHBA9 ^PAEp and
osc4

On J^uaxy 7, 2008, the attorney examiner issuei, an entry scheduling the
^^^denfiary hearing to ^^^mmwe on January 29, 2008. ^ubsequenk^^, en^^s issued on
,^^^rumy 13, 2008, and Febramy 14, 2008, scheduled twel.-ve local public hearings ^i the
following cites in the Compandes° ^^ suvice teni.tcwies and or+dered the Companies to
publish notice of the local public hearinp Ak,ron, Bar r^ ^^stintown^ ^aumonF
Toledo, Ma€^mee, Geneva, Cleveland, Shaker Heights, Sandusky, Springfteld, and
Mansfield.

Ap^^mdrna^^^ 654 members of the public attended the twelve pu^^c hearings
regard'm^ FirstEner,^^ proposed disin-i'^^^^ ^ate increase, and ^^^^^^^ '188
^^^^^ pronde1. ^orn Wsbmmy, ^^^^^^us witnesm testified oppos€ng the
disWi^^^ rate i:rn^reaseo Many of those witnesses argued ^^ ^^^^s rates on a
total ^ffl basis wmv almad^ high and they could just not afford to pay any additional
amounts for ^lectric service, or for any other service. Many of those -oritn^^ ^^^
their personal ^^^^^^^^ and stressed the hardsd.^ of rwent gawlin^ price spikes, w^dch
were ^ausfn^ other products to incmam as weffh Others f^^ ^n service quality issues
in their neig^^rhoodso Over 40 represmtati^^ from v^^^s school dLsbicts and school
^^^^^ testified ^^^^^ the ^^^ntal impact that the ^^imimdon of the discounW
school tariffs would have on the school districts and, their finan^^al si^ations9 The ^ool

Appendix 000201



^^ ^51m'ELaAIR, et al^ .5-

mp^^entadves also stated that FirstEneres Energy ^^ ^^catim ^ ^^ ^ ^ 9
Program) was scheduled to end on December 31, 2Mx ^hie^ ^^^^ add an ^dditfonel
bmd^ on those schools who took advantage of the ^^^^ ^^t pro-y-ided for a discount
on k^^ ^^^ ^^^^ ^^^ if they prepaid their expected electric bill° Conversely, several
^^^^^^ ^es^^ that Fhsffl^^e^rg^ ^^ a good corporate cifinn, praising co=Lunaty
involvement and ^^stomp-T service.

The evidentiary h^u'mg commenced on January 29, M. ^urkig the evir^^^^^
hearing, a partial stipulation and recommenda1^^^ (stipulation) was er^^ into between
a ^^mber of ^ artis^^ ^nuht =U..MPa_A isgzru^°^m addressing re'f,D'^'^e £^^^"^^'9, a°^.'°'̂^' ^^s^9^

resid^ndal rate design issues. ^estipulatia^^ was filed on February 11, 2008 and admitted
into evidence as ^^^tory Parties Ex9 I m February 25, 2008. The stipulation ^^y
resolved cerWn issues for certain parties, and thus was fully examined thmu,^h the course
of the evidentiary bearing as discussed below.

^^ ^ ^^ N . REV^ ^D 1)1,^5[ON,

In this p^^^^ ^ seeks an in€^^e in revenues of $108,598,923, wt.ich
reP^ewmts an increase of 24.59- percent over cument revenues. Staff ^^^^deed a
revenue ina^ of k-tween $29,250d365 and $3I,035,018^ which ^^^^^^ts an irtcrea^
over ^^^ revenue between 6..71 and 7,12 percent (CEI Staff Report at 92, Schedule Am1,
and Staff Ex, 19 at LET-2 M), '^ seeks an increase in revenues of $70,539p796, which
represents an inawze of 44.60 percent over ^^^^ ^^^^^ues° Staff ^^ommended a
revenue ^^^ of between $37p937^2 and $38,663,794, which repre-Rents an increase
over ^^^^ revenue betwem 24,18 and 24..64 pe=enf (M Staff ^^^ at 92s Schedule A-1p
and Staff Ex, 19 at UT-2 TE). ^B seeks an incrmse î  revenues of ^16%76206$ which
represents an ^^^^e of 31.05 percent over current revenues, Staff ^^^^^^^ a
revenue in^ase of between $69x049¢711 and $71,190,494, wkdch represents an rnaease
over current revenue between 13.59 and 14.01 percent (^^ Staff Report at 91g Sr-hed^e A-
1p^^Staff Ex.1^^t LEr-'OB).

^^ ^ ^^^^G INCONM-

Uhr-wontes.te^^

The parties Med a number of ^^^^ which Staff ^^eed `to at the hearing and
which no other party disputed. S" filed revised schedules to ^^^^^ ^ ^bj^^^
(^f F-y- 19)a

The Companies objecied to Staff^ decision to e.fim^^ certain su1^armmission
la.nct rights fmm plant in sex wsi.ces The evid.ence in the record dem^^^^^ that the
property in question was properly jurisd^^^mfly allomted to distribution huicd^^
rather ^ ^^e tranmis.^^^ function (Co. Ex, 9-B at 2-4)_ Staff ^^d with ^ objection
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(^^f Ex. 4 at 3). ^^^^^rgy a^ objected that the Staff R^m mi.^^ified A°^^ lease
revenues. ^f a^eW with ^ objection (-°̂Staff Ex. ^ ^t 3-4),

Firsta^^ objected to Staff4^ calculation of FICA tax expensee Staff agreed with
the objection (Staff Ex. 17 at 5). Moreover^ in calculating the FA^ 109 ad' ent in the
Staff Report, the most ca^^ent available infos^^^^^ ^^^a used. SabsNuently# ^^
current in€'^^mati^n became avaflab^e and was ^co^^^^ted at the heuh^^ (^^ Ex- 8 a,
6). In addit€ona the cumn# ^rtization was added back into o ^ ^^^^ (Sbff ^
8 at 9).

Furt:her$ Staff agreed to several ^orr^^^ to the calculation of real and personal
property tax expense (Staff Exe 16 at 1547)o Staff abo determirted ftt the muzdcipal tax
d^^^al amortization included. in the Staff Report is not needed as it d.^^^ca^ the effect
of the annual ^^^ncifiation " that deferred federal taxes should h ave been calculated to
reflect various changes Staff made to local and. Pennsyl^^^^ tax ^^ (Staff Ex, 8 at 7).

Staff also agmed to a cu^^on to ^^mant 190 ^onunended by ^C and agreed
to by FirstEnergy wa^^s Young (Co. Ex. 6-B at 2; Siaff ^ 8 ^f, 111)^ ^^ agTmd to occ^
^^^^^^ ^^a;^., sorn^ wage ^^^^ ^^ere mistakenly d^^^^^^^nated ;^ ^le Staff Report
(Staff Ex. 17 at 4). Finallye Staff agreed that an adjustment should be rmde to reflect an
ad^wtment to the Pemisylv,^ ^^W Tax expense Ptaff Ex. 16 ^t 15).

Emdc- -Cmpmv Genr-Irat

The ^^^pariies objected to the failure of Staff to Mud^ in rate base the allocated
portion of certain assets, w^^h the Compar.€es erroneously failed to imlude in the
^^pxijes9 filing as part of the rate base- The Co mpan..^es argued ffi^^ ^ ^^ were
on the books of the opmting comp^^ at the dm of the ^ rate case and were
subsequently t-awferred to the services company in 20M (C+^. Ex. 1-C8 at 2-6)> ^oweverd
^^^ assets were trw^ferred back to the operating companies, effective Janua.^ 20Ma The
Companies chtmed that these ^^ are used to support ^^^ibuiion ^^^^ M'td that
d^^ is no dispute that these amts a.r-, used and u^eful. Further, the Compan;,.^ ^ b^^- d
thatr alffie€^^ ^^ assets ^^^ not indud.ed in its rate case filinp, it had dMosed the
^^^^ of the assets to Staff in sufficient ^^ to allaw Staff to in^^3fi^^te ind review the
^^

Staff argued ti^^ the ^ornp^^ sought to include i:^ rate base the. value of p^^^
wtuch was tr^ferred to i^ ^^^ afta the date ^er^^ in ^ ^^^ (Staff ExY 7 at 2; Trs ^
at 145). Staff contended that, by statute, ffie vgue of rate base must be determined by
examination as of date ^^^ ^m 4909,15(AX1), Revised Code, Moreover, Staff
stated that it had not audited the disputed assets and that, without an audit Staff cannot
say that these wsets are used and ^^ or if these assets even ey^t Ma^reover, Staff
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,p^^^^ out that dep^^^^^^ on ^ ^^^ is stiU included in the pa^.°^^^ to the sm-vi^
^oinp^^ made by the operating companies (Co. Ex,1-C at. 8),

The Commission ^ds thA^ ^^e assets wm properly excluded froa^^ the rate base
beca^ the ^^^ts were transfa^^^ back to the Cornp^^s books after the date certain in
this proceed^^^ We ^^ with SteHs position that Se,::^^^^ 47"'09,15(A)(1)F Revised Code,
^ukes that the value of the rate ^ must be detm-mined at date cerWm Fuxther^ we
find k^^ the tin-in^ of the transfer of the assets back to the books of the Companies did not
allow ^^ a sufficient opporhudty to audit these assets. Thus, we ^^^ that Staff properly
excluded ^^^ ^^ ^^ the rate bmr

-Wmk'me ganiw

In t.^^iy app^^cationr the ^ompardes set thefr working cap^^ allowance to zero for
purposes of this pr^dingo Nonetheless, the CompaWes fRed a number of c^:,.^ons to
the Staff Report related to working capitale As the Companies pointed out, the working
capital allowance cannot be negative in a rate bam d^^^^^^ ^^^efor^, in setting the
Aorldmg cap^^ at zero, the ^^^^^es ien^ered moot the issue of cash working capital,
In light of the faec aiak the issue of ^sli working capitaI is moot in ^& case, it is
unnecessary for the ^^^^^^ to reach a ^^^^^^^ on the objections filed by
Fi.rstEnerU regarding working capital,

-C42 ^^r, D e v 2 °A^g

pirstEnergy raised two c^^^^ with respect to customer deposits. ^irsk
Fi^stEi^^ argued that the Staff Report cormidered al ^komer deposiim to } be
distribabon: ^ted, rather than splitting customer deposits between ger^^^ah^^ and
disMbZdom Staff corrected this enw (Staff Ex. 16 at 3).

In ^^ditia^^^ the Comp^ objected to %afF ^ Mure to ad^^^ss how customer
d.ep^^^ related to generation -^ be treated for r^^^ pmrposesa Smff acknowledged
that ^t had. not add^emd ^ationwreiater^ customer deposits, but ^^ ^ontmded ffiat it
would not be appropriate to address the treatment of ^^^tion-mla#ed mstomer deposiis
in a d^^^ution rate casee

The ^^^^^^ ^^^ ^^ ^taTs posi^^ ^^^^^ ^^^ ^^^mer deposits
are not an appropriate ,^^^ for a distribution rate case, and d-d.a i^e slioWd be addressed
in a pr€^eedi-ng -related to gmun#^^n ra.^ and charges.
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Mgg-er-ta€^ ^lan (RCP) Fue1 Deferral

4-

"^^ ^^^pardes objected to StaTs fa.^ure to xecommend recovery of the d^ertal of
fLiel costs ^^rniitted under the RCP Sd.puladon agproved in Case No° 05-1125-ELmATAp et
^^, OpiWon and Order ^^^^ 4,2006)b Entry on ^ehearing Q^anuary 25,2006), and Entry
on Rehearing (1darch 'k9 2006)e The Companies also no?^ that a ^^mte proceeding ^
been ^^rned to consider a cc^^ recovery mechamism for the deferred fuel costs. In re
Fa^^^^^, Case No. 08-1^^EL-ATA1 Staff contended that Case Nlo, 08-324-LLATA is the
proper proceeding to consider 6-ds €wue.

'^ Cor^^^^^ agrees with SWf that the instant proceedin& a distr%^utian rate
case, is not a proper proceeding to consider recoveq of fuel cogks related to generafisano
I'herefOre, the ^^^^^^n finds that ttds isme should be add.^ewed in Cme No, 08-124^
ELµATA°

t^^^^ CerF^ ^fnVls

The Crampan^es believe that pwt date ^^ Mo-nces shoWd be used for certain
expense dei^^^^iatiomr FimtE^^^ argued dhat d^^adon, amortization of lzwdted
term property, and property tax "pwse on plant in service should be calculated based
upon end of test year balances rather than the date certain balances, which an lower, In
addition, the ^^peides claimed that ^e extension def^^^ transition tax d^ferrals9 and,
deniand sid^ ^gemen^ (^^ deferrals aLgo should be based upon end of test ^m
balances rather ffian the date certain balances. The G)mpandes argued that each of tbme
ex,perLws is now known through ttte end of the test yiuw and that these expense levels ^
be more ^epresmtative of the ^^^^^ which wiU be exlK^°^emed during the ^^ ^ ^^^^
rates will be in ef,fecty ^^^^ argued ^^ the Commission ^ allowed, similar
^^^^^ of ^s isszz^ in the ^^^ See In ^ CZemland ,^cffic Iliuminati^g a, Case Nos 80A
37b^^^-AB, Opinion and Order at 29 (May 19 1981)s

Staff argued that the disputed item are rate ^^ itmiss Rate base item ^-^^^^ be
calculated as of the date certain. See Section 4909,15(A)(1), Revised Ccpde. Furffier¢ Staff
argued ffia# ^^ ^^^pand^^ ^^^^ on ^ No, 80^376-^^ is adsoaced ^^^^ the
^mnmissio,^ held in ffiak case that de ° ^^n expense shoWd match d^^^ certain net
p^^^ ^^^ ^^^^ ^lua^inad€^g Co, Case No< 80-376-EL-A^, Order at 12.

We agree with SW^ position that Section 4909,15(A:)(1), ^^vLqed Code, mquires
ffiat the value of the rate base must be determined at date ^^rWn.. The digputed items are
rate base items,T by statu3^^ their value must be calculated as of the date ^^rWn.
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^^^^^^^ objected to the ^^ure of ^tBif to indude ^^^Wtd ^^sts fs^ ^^
^ension& Staff agreed with the objection (Staff Ex. 16 at 9-10), Fksffiner,^ also ^^^^
to ^^^^ position that moa^^^ customer payments were intended to be the tot^ rmov^
of ca.^^^ ^^st& Staff conceded this issue and provided the al^^^^^ ^^^^^ a ene
hearing (Staff Ex416, Attachment MAC-2)o

FmaUyd ^^^^ argued that the ^^^ ^^ for ^ ^^ extension deferred
^^ts should be caloalat^ on a gross of tax, rathei than a net of tax basisry The ConuWwion
will address next the calculation ^^ the ^^^ ^^^ for ^eferMs^ of line ectension costs as
well as deferrals of distribution costs and fram'€tion taxes.

^^^ ^r^ ^^ C^^a._ ^^^„

^^ objected to the failure of the Staff Report to ^^^^ the ^^^^ ^^^ for
'various defimraLs on a net-ofw^ basi& ^^^s witness Effron tesdfied at the ^ea-ring that
t^^ a ^^^^^ cost is deductible for income tax proposes as ^^^^^ then the net ^^^
investment t^^ iurid ffie deferred recovery of such a cost is reduced '^^ the income tax
savings associated with the tax deductiort. Therefore, applicable defexred taxes should be
offset ^^^^ the ^^^^ on whkh interest is ^ccruedf^ (^C Ex. 1 at 28)0

At the h"dng, Staff agreed with OCCs objecdon, Staff witiness Castle i^^^ that
the cak-Wation of the defemis on a xiet-of-ta.^ ^sir, was j"sound regWatot°y Niicy- (staff
Ex. 16 at 8, 12). Staff noted ^^ Comnu'ssion practice has been to ^^^^^ carrying
chugw on a x^^^^^ ^ basis, In re ^°.,^laz^ EL-cipic Muminatirrg Go>; Ca-ve No. 8^205-EL-
.^AK F-n^ (February 17s 1988); In ^ ^^^ ^^ctHc Mumina#ing Co, Case No. 92^713-
ELwAAM, Entry (Decmber 17,1992). Staff contended that ^ is good regulatory practice
because the ^urpow of a ^ari^^ ^^ is to compensate the ^^ity for ^rrling ft
"inv^stment," 5-in^e the y`invest^^ts"' are expenses for tax Fnupoma they are d^ducdble
and ^e to reduce the muTmt federal tax ob^^gation; thus, Staff remned.4 the ^^^^^^
are not ^^^ the cost of the "^^^^ene to dw ectmt there is a tax benefit.

FirstEnergy argued ^t the calculation of cazrfing ehaiges for the d^^^ should
not be done m a net-4of: tax basis. Fh-skEnergy`s witness ^apgr testified that n€^^^ in
^ RCP Sfipulatim or the Commission or^^ approving the stipulation requams such ^.,:a.
adjustment and that the calculation of the canyin^ charges on a net of tax b^ ^ould.
change the economics of the RCP Stipulation for FirstEnergy (^^. FY.. 3-C at 5)e The
^ompaW^s also contended that, based upon the tmdman^ in sup^^ of the RCP
Stipulation, the Commission .4hou.ld have Werred, dm^ the calculation of the carrying
charges was intended to be on a ^ms-of»^^ basis P, VIII at 26; Co. Ex. ^ at 5)e
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'^^ ^ommimion notes that Staff 1^ reco d^^ that the tax ded^^^^^ of the
debt rate be reflected in ^^ carrying charge on a net-of-tax basis. ^^weva8 although
Staff^ ^ommend^tion ^ccounts fo.^ the deductibility of the debt ^atea ^^
recommendation dm not account for the fact that the revenues collected are taxable, If
we were to adopt ^^^ recommendation, the Comp^es would not recover the carrying
^^^ge-s provided for in the It^ Stip^la^^^ ^^^^ ^bed that the camy;x^ ch^^^ would
be equal to the Compan^& achW long term cwt of debt Thezeforef we Vu-id that the
carrying charges on the deferrals should be calculated on a ^^ of tax raflv,̂ ^r d-mn a netw
^^ ^ basis in order to ensure that the Compara.i^ recover their actuAl long term ^ost of
debt,

The ^ommWian notes tlmt our decision in this proceeding is not consistent with
our decision in In ^^ Ohio ^^iwn Ga, ':^ ^land ^^ecMc Iilu^^^^g Cood Toledo £dson
Cooq Case No. 08-935wEwSSO Opinion and Order at 58 (Decmiber I91,, 2008). We bmther
note that the order is of no effvdg ^^ ^^, our ^^^on in Case N^, 09=935-EL-SgO need
not- be addresmd.

DisM ^̂ D&rl4k

In the RCP Stipulation, the Companies were authorized to defer up to $150 mimon
per year in distribution ^^ for 2f -66 2W, and 2008. In ^ case, the ^omp^^^ seek
to begin r^^vft-u of the fuJ. $450 mfl . n plus carrying chugeso F^^^^ ^med tbzfi
no party has 67-11wnc,°4 flne specific ^^ -1 of any andi^idu^ element or suggested ^t awy
of the underlying e-xpendi^es were imprudent or unreasonable. M^^eovery ^^^^^^
^^^ime1 ^^ OCC^ ^^^ to the deferrals are contrary to its oh^^^^^^ as a signatory
p^iy to the sarpp^^^nW stipulation in ^ RCP proceeding and ^^ the ^onw.^^io^.^
shoWd not entertain €CCs oi^^^onso

OCC argued that the Companies failed to ^stabli^^ that the exp^^^ ^^d by
the Compard^ exceeded the ^cunts being recovered in rates. OCC claimed ^^ the
^^ndihur-s on dastribe^^^^ ^^atior^ and maintenance by the Companies were $8.6
^^^ion less in 2006 d-on they were in 2000 when distfibution rates were capped.
^^^^^ ^^ argued ^^ StaWs accep^e of the Companies' method for ^
^ompufiatiorr. of ffie d^^^bu^ons deferrals is tmppropiiat^ for two reasons. First, Staff
relied on an ixyroptx deiWtson of " bution operation and, nu-dntenance (t^^^)
expense (OCC Ex. 1 at 16)a ^cm^ OCC cLaim^.^^^ Staff improperly meamxed the
distribution O&M embedded m ^^t rates. OCC argued that the ca^cula^on of
disWbatic^^ O&M exp^^ em. bedded in current rates shoWd r^^gdw the growth 'm
sales by FirstEnergy over the time elapsed ^^^ its ^^^ rate casese Thus, in ^^^^ to
calculate the amount of distribution revenues embedded in current rates, OCCs witra,^
^^n calculated the prtoportion of d^ttibu^^ ^^^^^^ ^^ covered distribution O&M
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^penses and applied that pro^^on to the Comp^les' ^^^ revenues (^C Ex, I at
18),

Staff ^sponded to ^^ by sta^g tlv:^ ^^ ^^ated the ^Wbu^^^ ^&M amo=#
by starting with the 2006 t^ ^^M and remving amamts ^^^^^^^ not distrib^dm-
r^^;ed< Staff acknowledged one ^^t in its cal^,.R^^onss which Staff suted was easily
cozx-vctede Staff also argued ftt the .fufl $i^^ n-dIlior^ for 2OU can-n+^t be mrrsvered because
the expendiwres did not o„a, p^^r to May 31a ^^^, the date ^^rWn in ^ caw- h-Lstead,
Staff rmommen.ded that Ph-sffinergy be pwngtied to x^^^er $62,500p000s which is fi^^^
^effft of tlw d^^ ^^^^^^ ^^^ 2007,.

The Conunisszon, finds that Staff has properly calculated the amount ^f the
distribution deferrals in accordance with the RCP StipWati^n and our order adopting the
RCP Stipu.t^^^ The evidence in the record demoratmt^ that in d^^^^^ the
allowable distributaon def'eiTalsy Staff uwd dw distribution t^^ ^^^ ^stablished, in
the Fi^^^^^ electn^ ^^^^^ ^^ ^^^^edin& Case No. 99-1212A^LETP as the
i2aseMe for the distribution ^^^ expenses currently n base ratm. Staff then subtracted
this mno^t from both the 2006 and 2007 ^^^^^^ 0 & M ^pensm to detemii:ne the
amount of O&M c^^^^ which should be dekrred (Staff Ex. 16, Exhibit MACm1 at 3s ^^
15). Because the ^CP Sdpulaiion d^ not provide for adpntmen^ to the ^ourits of
", tataution expenses currently embedded in base rates, ffie Co^^^on does not believe
that the ad^usbm^^^ to the baseline proposed by ^^ ^ appropriate to detmud...e dx,
amount of expenses currently in baw ratm. ^^wev^^ wies resped to t^^ 2007 d^ferrals,
neither the Companiesx approach of including the full amount of the deferrals authorized
by the RCF Stipulation nor ^^s approach of including fi^^^elfffis of the deferrats for
2007 authorized by the R^ Sti^u-Oation defem-dn^ ^^ deferral balance as of the date
certain. As discussed above, rate base ^^exr^ should be calcuJated as of the da^ ^ertaftL
Accordi^lyk the Conunission findr, that the ^^^^ of the 2007 distribution deferrals
indude$ in the rate base shou£d tl,B6, the balance as of the date certain, $7k p91Ag.E.8bS (Staff Ex:

^^^ Exhibit MA^-1 at 1).

Transi^on Tax D

Ln addition to arguing that the canyin^ ^^^ for the trap^^tion tax deferrals
sh^d be calculated on a r^et-of-tac basis, ^^ objected to the ^^^^^^n of tr.^itiDn tax
deferrals in the Compandes" rate basp-^ (^C Ex.. I at 26), CC^ ^^^^ tha^ given the
Mabvel.^ short pedod- for recovery of the tramition tax d^^^ (Le, five ^^^^),
indudin,^ the d^^n-als in the ^^ bases is neither necessary nor ^ppropriate. In the
^^eimtiveb ^C argued that, if defaral^ ^ ^duded in the ^mpardes rate bases, the
cwTyin^ cbarges should be no highm thm the embedded cost of debt.
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Staff noted that the sti^^ation wMch formed the basis for ^ ^^^ ^^^^
accrual and capi^^^on of interest on the d^^^d tr&nsiiion ^ balance. Staff ^^
argued that firluding the ^^efaral balance in ^^te ba&^ wiU pi;ov.^^^ ^^^ ^^^
^^^ recc^very, w'^ ^^ f=ther interest ^^^iWizai^^^, and is a much more straight-
fo^.^^^ ^arviin^ ^^^ ^ov^ ^^chanism. ^^^e-vera Staff agreed ^^ the carrying
^^ges 5hould be no higher d= the embedded cost of debt (^^ Ex 16 at 11-12).

The ^^^^^ ^^^ with Staffs position an this .'.e, Induding the deferral
balance in rate base stops any fu^^ interest capit^^^^^n and is ^^^^^ with the
stipulation approved by L%^ Commission in In &- FirkE=Vf Cue No. 994=^--Mg et
al.

^^^^Akm^ ^^^

FirstEnergy objected to the el"€' a.tion. in the Staff Report of certain advertising
expen-ges. At the ^^arin^ ^taff-witness Smith agreed that cerWn recrui#^^ ^ated
^^^ should be allowed; however, Staff ^bjeded to Lh^ recovery of expeases for
promotional advertising (Staff Fx, 17 at 3), FirstEner^^s w^^^ Burgem testifled ^^^ the
ad^^^^ ^ief€als in question were i^^^^^rW ra^^r than prc^otio^ (Co. Ex. 13-D
at3).

Staff noted that ^ ^^^pficabl.e test for d^^^^^^ whether the az^^erdsan^ is
insti^tiorWp promotional, consumer ^ormatimW or coreervat€^^ is the dan-dnmt
message test. L^titutimal and, pmrnoti€rnai advertising dces not provide a direct prknaxa
benefit to customers, and the wqxn^^ ^^ such advertising should not be recovered in
rates.

The Commission finds that the advertising for which recovery is sought simply
announces that the service ^^^ ^^r the Compazdes has improved; therefore, we find
that the dorsh-iant m^^ was ^^^^^arW and that recovery of such advea^^^g
expenses should be denied.

Unco^ ^^^ Rev M

FirstEnergy filed two objections relaied to ^^^^^^^^ ^venues, First, the
Comparties 6tjected to the failure of ^^ to provide a recommendatiort addressing
^oll^ctibl^ revenues associated with generation service. Second, the Companies
objected to StaWs f^^^^ to exclude wholesales sales, for ^^^^ ^^^ am no bad debt^x
from its ca1cwati^^

Staff argued. that no recommendataon was ^^^ ^^^clin,^ ^^^^^^^ revenues
associated with generation service ^^^^ ^ is a clistribi.tion rate case mi^ ^ues .xehted
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^^ generstion should be addressed in a ^^eration-z^^ated proceeding. With respect to the
seciDnd ob*don, Staff agreed and accepted the value tesdfie1 to by the Compani&
witness Ridmann (Co. E. 1-C at 15)9

The Ca^nunission finds that un^oflectibie revenues related to genemton should be
addressed in a generad.ona r^ated proceeding rather than a dishibafi^^n rate case.

Pe^^tiQr^ of ^eters

FirstEnergy proposed a ^en-yeax d^ ^^^ accrual rate for meters using an
^ated average useful life in order to begin to bmwition fivm current meters to
advanced metering equipment (Co. Ex. S-B at 4). Staff noted d-At there is no specific ptAn
for the repi^ernent of the meters (Trp tat 118-119). Staff ielieves that, in the absence of a
specific plan for the replacement of the existing meters, any adjustment would be based
upon speculation, wWch is not a basis for raternaking.

We agree -.#Adh StaWs position that it is premature to accelerate depreciation of the
edsting irLsWed base of meters in the absence of a specific plan to retire and replace those
meterso

EILyate Outdogr .' ht^

pirstEnergY Prop^^ to bmminate its private outdoor lighting programs and bm
requested authority to depreciate the ass^ets used to provide this service ove-r live y^

rather than the'r r^ g useful life, kiawereTg StRff nOted that existing p'iv^te outdoor
lighting customers can continue to receive this service as long as they wish; Fi^ffinergy is
simpIy, not accepting any new customers for 0-ds service, Further^ Staff explained that,
whm a customer chooses to tmmftinate d-is service, da'.spoW of the asset is the
m-sporsibitity of the customer (Staff Eco 6 at 1213)e Thus, Staff concluded that there is no
need to accelerate the depredation of these assets.

We agft with St&f'`s position ffiat there is no need to aoceterate the depreciation of
the assets because de termination of the progmm has no effect upon wdseng asmtsa

Amuglized EMpipyee Count

FwsffineW objected to the manner m ^^^ Staff cakiuaied amuahzed labor
expertse, The Companies adjusted payroil expense and payresU tax expense to reflect
estimated employee levels and wage levels for fi^^^e employees as of the end of the ^^
year (Co. Ex. 4 at 2). In the Staff Report, Staff adjusted payroll expense to reflect the
average ntunber of employees for the most recent six montIm of actual employee cc^^
(Staff Fx, 17 at 4), The Companies argued that StaWs use of average employee 1evds
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durffig the period from March 2007 and A^^^ ^^ ^s no ^orreiadon to the number of
employees during the period Wnen rates wiU be in effect The ^omp^es noted that the
record r^^cts the fact ^t the employee ^^^^tc- for ^'^-d^e empIoyees have stead^y
increamd during each month of the test yeax (Coo Ex, 4-C9 Exkdbit JR:.^u7).

Staff argued that the most recent actt^aJ data should be used in det^rmWng the
employee level to calculate labor expense. However, Staff claimed that First^^ has
not provided sufficient actual Wormadon to allow this ^^ation to be compteted.,

The Co^^^n finds thnt the ann . d employee count shrruld be hased upon
the ^^ost recent actual data ^vaflab1e in ttie mord rather &m an estimate. The Companies
did not argue that Staff failed to cmLsid^f the m^^^ recent actual data or that additional
data was mde avagable to Staff; the Companies ^ontended that the calculation shmdd be
based upon an ^^^ instead. Staff contended that it based its calculation upon the
most remt data made available to it by the Companies. However, Staff used a ^^ ^onth
average rather d^ ffie most ^^t month ^^^ which data is availab1e, This does not
prop^^^ take into account the fact the erap^^yee count has bem bend.^g up (Co. Exo 4-Co
Exhibit MItr7), Accordingly, the ^^namission, fimis t^^ annualized empl€^^^ count and
caIculak^o'n of labor expense shoWd be based upon the most recerit monthly data avaflab1e.

Re ^d Plmt^ .^

^^^^^ ^^ ^^^ of cestain eqvr_,*s ^^gted ,";^a 5^ ^g and
mmn#ainin^ several retu-ed O:^ ^mtio^ ^ackt^^^ ^^^gy noted ftt, although
these facilities w^ used for genemtiM the ^ebzed fa^.iies rmain asseu of the
dzsLribution company, and OE continues to have ^^^ associated with the facilldes,

Staff exphtined ftt ^ ^acifities did not mnd^r any udhk^ service during the test
year. Thus, Staff argued ftt thm wqmism are not part of t^ cost to the utility of
rendering public u^^ ^^^^ fue the test year and ^t there is no basis unde^.^ law to
a.1^^ ^^^^^ of these expenses.

7l^ record demonstmtes that these ^^eration. assets ^am not uwd to pmvid^
generation service duting the test year. Thus, the Comniission finds tl-gat these espams
do not reflect costs to ^^^ utifity of rendering public ^^iiy smvice for the test perWd in
accordmice wiffi Section 4909.15(A)(4)9 Revised Code, and the expenses related to the
assets are not recoverable,

^^^^^^

^^ffinergy p^oposed to amortize the rate ^ ^^ over one year rather dw
the three years ^^mmUy ordered by the Coc^^^on, because the ^ompardW anticipate
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f€.^^ a new rate case in ffie next ^ yeaxs (Co, EKo 10-B at 6). Staff Wstffled that,
^^^^caLlys the Commission has amortized rate ^^ ^^^^ ^vw three to five years @taff
Exs 17 at 7),

The Conuniwiten agr^ with Sta The ^^^^^^^ cannot anticipate when the
^om^^ will file a new distri.^^^^i rate cwe. Thus, we ^ adhere to our gen.er,al
policy of amoa^^ rate case expenses over ^ ^ean.

Further, we find that the record in this case denonsl^^^ that Swff properly
cal^.^^.t^^ the ^^^ial imoa^e tax effect of tlm amortization of the rate case expense (Staff
Exa ^ at 8-9), Staffs approach ^^^ that the tax effect of the entire expense is spread
over the amordmtion period and that rates accurately reflect the Comp^^^ cost.

PUCO and ts

F^tEn^^ objected to the use of the actuaI. 2006 ^CO and ^^ ^^ments in
redawffyi°€,g the amessments, Staff argued tl€-at the 2006 ^^eumenl^ are the latest known
actual data and should be use--L ^ow^ver, Staff ^~iowledged an error ^ the ^B and TE
Staff and corrected ffiat erwr ^^^ the hearing (Staff llxv 16, A^^nent MAC-
4

"^ed C-oanpanies do not dispute ^t the M ^ ments an ffie latest ^^
actual data. The Czawdskoa^ finds that ;^^ use of the iate-a^ knovTn ,aoual data is
appropriate ^^gulatory policy and ffist the 2M assessments should be used.

Likew-isef ffi^ ^ompaM^ objected to Staff's failure to use an estimate of ^^e
PUCO and C^C assemrn.e.nt in the calculation of the grms revenue ^^^versim factor (Co,
Ex. I-B at 2). Staff contended that ^ of an ^^^ is not sound regulatory policy and
^^ the ^onmu'ss^^n has rejected ^uch use of an ^^te Ln the past. ^^ ^ ^^umbia GO of
O^^, rnc,, ^ ^ No. 76-70-1-GA-CMR, OpWon and Order (June 29, 1977); In ^ Dayton
.^ozwr and Light ^^^ Case Noe M2-EL,-A^^, Opinion and Order (March 9,1979).

'^ Cornmi^^^n agrees with Staff that the ttw of an esdm^ for this purpose is not
sound ^^^^^ory p^^q and violates the ^^^^^ practices of the Co:rmiwira^ setting
rates.

Poslm^^timnent °^ransiti:gn Obl€ ati-Qn

OCC objected to the Staff ReparW failure to exdud^ the tramition obHgation
related to p!^^ retiren^^^ benefits from the rate bases of the Compan.ies, At the hearing,
^^^ ^^ ^^ tesbfied that the transition obU,^ations represents the deierred
recogrdti^n of a liability and that it d^ not represent funds actually expended; thereforeA
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1t d^ not require investor funds ^^.d it ahould not be irgluded in ^^ ^ (^C Ex, 1 at
4-5)r

FirstEnergy daimed that, a1.ffmgh recognition of the ^^^^^^ obligation was
represmted by ^^ash accounting eni^es at ffie time the obli^^^^ were .^^^
recorded in. 1993d thege nc^^^sh entries have been reduced by ^^ ^ayments for retiree
hea.ld^ costs applicable to the obligations Wikia11y r^ognized in ^^ ^Co. Exa ^^^^

Staff agreed vA^ ^^ at the hearing. Staff chdm^ ^^ the transition obligation
^l=34 not be ^uded in dw rate bam became- it does not represent arri investment by
FlrstEner^ (Staff Ex. 16 at 14; Ti. VIII at 46). Staff also noted Um^ ^^^^^^^^ already fund
the current ^^^ation of the twisiti^^ ^^^gatiorL

The wei^^ of the evidence ir^ the record indicates that t:h^ is no investment by the
Companies on wbich to ean a reb=, Therefore, the ^^^niission finds that the brdnsition
obligation should not be included in the rate baseo

^^^ ^^^ ^^ Post-Redrement

^C and IEU objected to the ^^^ the ^mpard^ and Staff ^cmmted for
pension and. ^^^B expenses. Staff and. the Companies accounted for pension and ^^
expenses by including the service e^^^ (Le., the current paymen€s made) in ^^^ test year
^^^^ ^C and ^U argued t^^ full accrual of pemion and ^^ expenses
should be included in ^ test year expenws, However¢ Staff argued ^^^ ff the full
^cau.3 is used4 a ^orr"ponding rite base item must be created and, a r^^ calculated for
it^ Staff contended ^^^ although ^^ approach is acceptable in th^^^ Staff does not have
the ^^rmad.on requimd to ^^^^ment this approach.

Although either approach to accounting for pension and ^FEB expenses may be
^^^^^^e from an accounft pempect€vep the ^^^isgion ag€ee-, w°a^ Staff that
including the fz^^ ^^cma1 ^^ pmsion and ^^^^ ^^^^s in ffie test year without creating a
rate base item and cdcula^^ a return would be improper. Since there is insufficient
i^ormad^n in ffit mcord to create the rate base i^i and. calculate a return on that item,
we ^iR adopt the approach orig€^^^ ^^^^owed by Staff and the Companlese ^ow^^,
ffie CDnuniss^^^ directs Fin^°snergy to provide ^^ient iraEdormation in its next rate mse
filing to debun'dne pension and OPEB expenses using both ^^^^, and we direct Staff to
review such ^omution and deta-€^^ the bmt approach for the ^^^^^g of pension
and OPEB ^^^ for ratemaking puxposes,
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^^^

^^ argu^^ that any porti^n of ^;^cen1i^^ ^ompermtio:^ that relates to the
a1tai€nent of finamial goals shoWd be exd-aded ^^m expenses in revenue ^uirementg.
p^^^^ responded that astamers ^..^.d shareh^^dem ui^ benefi^ from a financ^y
healthy ^^^^^ ^^^ a financia^,y sound uW.ity can borrow ^mwy at a lower cost in
order to reinvest in needed inftastru^^^ Fir^^^^ ar-knowled^^ that investors
benefit from in°ised ^ ^^^ but the Companies b^^^ that customers do as well.

According to Staff, 20 pemen^ of the ftim.y^^^^ were paid for acbdicMiF.ng ^^^^^^.̂ _
goalsa Staff believes that ffie direct pzinmry benefit of sud'^ ^en^^^s accrued to
shareholders ^^^r ffian ratepayers. Therefore, Staff agreed dot 20 percent of the
incentive pay be ^^^^ (Staff Ex. 17 at 7)o

The Commissls^t-i finds that Staff has struck the proper ba.L,,;^^^ regarding incentive
compensation. To the ^^^ that financial incentives are ^wardet, for a^^^yin^ financW
goals, the prhnary benefit of such financial incentives accrues to shareho1^^ and Lhat
portion of incentive comp^^^^ should not be .^^^^ from catep^yerse

Summary

^^tent with the ^^^^^ dkwusmon, the Co^^ion finds the ^ornpaniesz
jurisdictional prop^^ used and uwiul in the rendition of ^^c serv€e^ as of the May 31,
2007, 'at^ certain, to be as set forth 1^^ow,
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^^ ^^ ^^

^^^

^ ^

^la:'a;t L1 Serv€ce $1,927,057,371 $ 771,476,532 $ 2^74^0%252
De,^^^^^nrwerve ^̂73,.008A^ _.. (^^^.776a204) ,....,,AL3sMDe498
Net plant in seMce 1p154pM,,898 394g700,328 1,270,969,754

Working capital °N ""0° -0-

Cm^^trucdon work in progress -0- -0- -^

^^^^ibulx.c^m in aid of construction -0- -0- -0.

Rate base deducd^ ^^5^^^^ ^ ^R -2-7 2 -^1 jq^-^R ^^^
Rate base $ 983,574d074 $ 413i^^^^ S 1014251M$

The ^^^^^^^ion finds the rate bases determined herein to be ^^^^^^e and
proper and adopts the valuation of $983,574^074 as the rate bm for CEP $413,972d3,5^ as
the rate base for TEK and $1e^^,251^^8 as the mte base for OE for puxposui of ^
proceeding.

^^^adn^ €^^^ ^^^^

Based on our findings no€ed above, the ^^^mim1on End^ the ^ompardesf
operating revenues, operating expensesa md net operating incomes for the ftee zs^ae^^
actual and nine ^osift esfimated during the test year to be as ^ forth below,

Appendix 000215



07-551mELri^^ et alti a19-

_A^^^mm - -nerr a-N ^^ m

^^^^^ ^^^

^^^^^^ Fa g ^a Le s
Operation and Maia^^^^
Depreciation
RegWa^ ^^^ Debi^
Other ,^^orbzat€on
Taxes, Oflier Than Imorn^
^^^^ ^^^

Total ^^^^^^^ ^^^

^^ ^^^^pl ^^^^

$ ^^^^^^^

145,23808
si9„Pp9 9 4y908

SA37,535
3,024¢^

^41^186,W
I64

'C^

$ 15-64^^^1091

69a6939^5
23,545g^^

^^941m^^^
977,216

51a773A81
f^,34L6^^)

OE

$ 50,093,2,'^

179g794p400
58x6694^^7
36f45Z^^^
^^^^^^

160,662,281

jna^^^^
$ 64¢^^^I

146z5991^

^ ^0'smx^^

--447,7; ^;a j

$ ^^^^^^

^^ Comuilssion finds the Crampanies" ^perating revenues, operating expensmd and
net op^^^ ^omes as deter€ined berein to be remnable and p:aoper, The
^omm^,^^ion will, therefore, ad^^^ these figures for purposes of t^ proceeding.

A comp^^ of the ^pamiey toW opmating revenue of $435,968,832 for cm,
$1569930pM for TE, ancl ^08,093,230 for OE with total operating ^^^^ of $371^^320
for CE]a $146,589,128 for TIEp and $447,794,098 for OE indicates that, under its md^^
rates, ^^ ^^ and OE had net operating ^^ of $64,125,511, $10^^963^ and
^60,29%132^ ^^pectively, This riet mm^ revenue, when ^^^^ied. to a rate base of
a9&3,574y07^ for CEEe $4139972,359 for TE, and $1,251^1,538 for OB, resu^^ in rates of
return of 6,52,230x and 4-82 ^ent for CEP TE9 and OE, respectively.

Rates of ^^ of ^^^Z Z50s and 4t82 percent for CEI¢ ^^ and OE, respectively, u^
insufficient to provide the Compardes xeasomble compenwi€^^ for i^ semis^ they
provide,

^^ ^nm:

^^^tal Simcture^Cos# of Deht

FirstEnergy recommended a rate of return using ^^ffiner^^{^ combined Otdo
electric dishzb^don ut^^^^ capital ^ctuie of 51 pement Ion^ ^ezm debt to 49 pwten^
common equity (Co. Ex. 7 at ", In the Staff Rep^^ Staff used ^ consolidated parent
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caPIW stra^^^ (Staff Exs. 1, Z and 3 at 15^ However, Staff wilnew Cahs.,sn!a #^ony
modified Staffs i^^^ recozrmendatlDn to agree with FirstEnergy (Staff Exa 20 at 3-8s 20-
21)e Staff stated that, although their rmon°^^nded capital s^^^ Is a ^^^^^^^ ftm
the traditional approach, it was a ^^^^ vetted decision ffiar ^^ fmm an industry rate
of return workshop (Staff Dr° at 33). ^^ recommended using a parent consolidated
capital stmct^^^ as of h^^^ 31, ^°s d w^^ consisted of 5692.5 percent long term ^ebt and
43o^^ ^^^ common e€^^ (OCC Exf 2 at 13). ^C argued^ in its brief, that a departure
from the traditioml approach is unwarranted and ^nmbstantiated (OCC Ur, at 81-M).
^^ also claimedf in its reply brief, that the use of a combined capital structure of the
tk^ ^^^^ution Comp^^^ was u-4•^x^ vm^.^^.^t to Section 4909°^^^^^^^^^^^ Rev
Code, ^bich requires the ind^^^ of a '"fair and reasonable ica1e of return detemdned by
the commission with ^^^e to a cost of debt equal to the actual embedded, cost off debt
of such public utility" (1^^ Reply Br. at 52), ^C assm-ted tk^^ a cornbi^ed capital
st^^cture of the three distdbat^on ^tthties amounts to a ^^ypoth^cal" capital sftcture,
not based upon the "6actual'^ ^^^^ cost of debt ad°)°

FirstEnergy initially proposed to exclude the cost of debt of the pollution, control
bonds from the calculation of the embedded cost of debt for each ^^^^^^ ^^o electric
^Wiva^don u^,°^^ statin^ that the ^oUution control ^^ are not related to the financhig
of dl.stxabu#^^n asseis (Co. Ex. ^ B at 11). However, tbrou,^ its suppIemenW W1^^^^ of
^^^ergy witness ^^^^ FirstEnergy modified its original ^^opos-d to recommend
blending or averaging the cost of debt for aU flu-ft of the ^^z-npardesr but still ^^^ding
the ^^^^ of pollution control bonds ad.a at 12-13). Accordingly, ^^isbm^ Mth the ^^i,,W
st^^^ proposals, ^hstEnergy and Staff now agree that the embedded, ^on^ ^ cost of
debt of the combined ^wee Compardesg exclusive of ^^^^^^ control bonds, should be
u1^^ (ld, at 12-13P Staff Ex. 20 at 9). Sanfflarly9 consistent with its cap1W structm^
proposal, CCC ^^^^^^^ed usixq the parent ^ompan3''s embedded cost o f long term
debt (^C Fxa 2 at 5)°

Given the xestrucluring of the indu:s^^ and the indu,sl^^s rate of return workshop
where numerous s^^^old^ participated, we are comfortable with the departure in the
^^^^^ capital structure approach and believe that it is ^^^^^^ to use F^^ ^ ^s
and StaWs mo^ended combi-md Ohio e1.ectric distrfttion utilities ^^^ ^^^ure:
We aLso beheve it Is appropriate to be ^^^^ ^^ ^^t capital structure and utilize the
embedded ^^ng-1m-xn cost of debt of the combined three Companies, exclusive of ^^^ution
control bonds, as ^^^nded by Staff and ^^aergy° Furffiermorep we believe ^^
this is ^^^^t with Section 4903,15^^^2^^^^^ ^^^^ Code, and that O"Cs clairn.
regarding the use of a hypothetical capital sixu^ is misgvided. The past practice was
to use a parett^consolidated capital structuxes which involved cmsoiids,iing the Ohio
^^^^^^ compar.ies with opm^^ companies in other states and other, ^on-a°ega.^ated4
subvidiaries, The method proposed by FirstEnergy and Staff in ffid^ proceeding is to
combine ondy the three regulated Mja^ operating compamim: 'fie debt issuances of the
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comb^^ FirstEnergy op^^ating companies are the acwal debt issuance.s, and the cost
rates daived ,£rom these ^^^^ ^e the actuai embedded cost rates.

^eturn g^^ ^

Based on the ca_p1W wset pricing model (CAP4 ^^^sis, the comparable group of
companies listed in the Staff ^^port, Staff s d.^ounW cash flow (DCF) computations,
StaH^ equity flotation eos^ and risk profile of the Compardes9 Staff concluded ftt a
reWm on eqtllty (110^ of 10 to 11 percent is r^^able (Staff ExR 20 at 1049), Although
^C and Firsffin€rgy cn-^^d vaxyin^ components of StaWs methculoxo&y for calculating
the ROE, neither offered alternative propowis that result -i a substand^ deviance from
Sta&^ ROE range. Furthermore, Fin^^^^gy r^commended, the after^^ ^^ighted-
average cost of capital (ATWACC) approach that Ls unproven and, adn-dttedly^ never used
by a state ublity comn-dsslon (Z'r, Vol^ ^ at 16 or ^^^^ (F^bruaTy 254 20M)). FirsEEner&MI
aLso proposed to adjust the comparable group^^ esffimted ROE to account for
First^^^^^s financial risk. (Co. Exo ^B at 3-4)n Given that the mwket value capitd
st^chm of ffie comparable group is not appreciably d.iffermt from the cu^t market
value capiW s^ru^^^ of Fir^nerg-y (Staff Ex, 20 at 27; Tn VoL VM at 59-59)o we agree
vAth Staff and. OCC ffiat FirstEnergy has not adequaWy demonstrated how p^^^^^
risk is s1pffican.dy dfffaent ^^m the comparable group to ^tffy such ad*t^ent (Staff
Br. at 37-A- OCC Br, at 80-81).

Among other ^, OCC disagieed with StaWs ^^ of the comp^es
in^luded in the comparable group (OCC Ex. 2 at 6-9). Specifimlly, ^^ objected to ffie
hicIusion of natural gas distribution udUties mbd My regulated elmWc utilities, and the
exclusion of electric ut1ities operating in deregulated. states (^C Ex. 2 at 9-11), Similarly,
FirstEnergy disagmd with Staff s sdection, stating that sorne of these companies have
different risk ctwa^risdcs (Coo Ex. BW3 at 7-9). The comparable group is a smple group
that may ^^^^ a variety of companies. We baeve dati a^ Maxwe, Staffs comparable
group reprewn9^ aiL appropriate proxy group. As explaind previously, irxa this
proceedin& we are establishing the rate of return for three distxikutia^^ electric uW.itiesa
whd^^i a^ vegulated ^^^^s under the ^^^^^oes jurisdicdom

Given the dLwuml^n above and the fact that the result^^ analyses perim-med by
FirstEnergy and OCC do not ^ignfficandy deviate from Stars ROE mngee we believe that
Staffs finmc€^ analysis is reasm-mble and. Staffs proposed ROE range should be adopted.

^ ta1 RatS of

Using the consolidated avm,^e capital strurtuxe of the ^ ^ompardesd
FirstEnergy proposed in its appt^^ation an s^veraU rate of retum, of 9.15 percent for CET;
9.06 percent for OE; 8.95 percent for TE (Co< Ex. 7mA at 2). However, ^ stated, above,
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F;. ^Energy modified its original prop^^^ regarding the cost of debt6 Which z^ted in a
revised ^^eraH rate of return csf 9.09 percent for all fluee Companies (Co< Fx9 ^^^ at 12-13).
Also using the consolidated average capital ^ctu.^^ of Lhe ^"- Compe.^^^^ Staff
recomnended a rate of rewm between 8.24 and 8e72 percent ^^ ^ three Companies, with
a n-ddpb^^ of 8.48 percent (Staff Ex. 20 at 4).

^^g the corsdddated parent capital ^^^^ ^^^ ^econunended a ra^e of ^etan
of 7.55 percent, wWch was the lower bound of OCCs proposed range of 7a55 p^txec to
7.99 percent for afl tivee Cornpar^^ ^^C Ex^ 2 at 61-62^^ As discmaed, below, ^^
racoavmnded flw lower bound of its r - - ^^^ to ^liabffity ca^^^^ on p^^^^^re^
system.

Due to revenue stability created by the Comgardes' rate ^^^igit proposed in tms
proceed.in^ OSC recommended a 50 basis point downward ad^stnen^ to ^^tEnergy^
rate of return (OSC ^^^ 2 at 35; OSC Br€^f at 21). OSC offered no evidence to supp^^ this
^^ntmtzon an^^ as ^^stEnergy explained in its irdtW brief (FE Br. at ^^^^^ citing OSC Ex. 2
at 33), OSC`s propo-,.d seemed to be criticizing the Comganieie proposed return on equity
for ^^ ^^^ to consider the stab.l.ity of the Connpanies` proposed rate design wher.
calculata^^ the return on equity, not the overall rate of return as referenced in C^^^
tegfimony and brief (OSC Ex. 2 at 35; OSC Brief at 21). '^^^fore# we ^ defer furffier
di^^ion of the ^ompaWes' rate design and proposals related thereto to the section
below titled "Revenue Dist^^uti^n and Rate ^^^i&-L'

Withcr6t record support, OPAE and ^itizem Coalition also x^^ested a reduction in
the allowable rate of return ^ ensure captive customen are not dmffied to Wgh
&en^^^on pricw" (OP,^/Citizen^ CoaUtion Dr: at 4

Based on the ^^^^ces of 6-ds proceed^& the Commission finds that the
midpoint of StaWs Ymommend.ed rate of return of 8.48 per:^^^^ is fair and reasonable and,
accordingly, we ^ authorize ^ rate of retLu-n of 8.48 percent ior the Cornp^^ for
^^^ of this case.

A rate of return of 8.48 percent applW to the Non-1^^ ^^^cfi^ rate base of
$930,132,892 for CEI, $3^°s ,9136435 for TE, and $1g119m^^^^ for OBp and a debt retwn of
6.54 penent applied to RCP rate base items of $55b441r182 for ^, $36,058,924 for .^^ and
$131,599,498 for OE, a^ts in aflowable net operating income ^^ $82,370,322 for CEIg
$34,405,313 for TE, and $103,553,100 for OE and income deficiencies of $18,244-XI,
^24,064^^^ and $43Z3,968d resp^^veJy: These imome deficiencies, when applied to the
^^ revenue cm^^rsic^^ factors and combined with flu*- respective adjzted operating
^^^^ues,, produces revenue requirements of $4,659140,^ for CEI4 ^195A514002 for TE, and
$577,011,492 for OE. Thts represents an in^^ of $29,172,051 for ^, $38,520,912 fcT TE,
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and $69,918^2 for OE over the total revenu^ for the compardesp an aver-a,^^ ^eue of
6a69,24e55, and 13.56 percent for CM, "^, and OE, .^^ ccdvely.

^^^^

m

Rate Base as of Date Certain
Rate Baw 4 RCP Defesr--l^
Rate Base ^^^^^^^ ^^ ^^^^^
Rate of Retuxn M Non RCp
Non RCp Operating I^com^

^^^ Base w RCPDefe8raC^
Debt ^^^ - RCP
RCP Related Operating Income

$ 983,574,074
53^44^^182

930,132,892
-11 ----L^^%
7^^^^^

53,441,182
654%

TuW ReqQ;ired l^pera^;^^,..^^ ^come $ $7,:370,322

RA. F` AND

19
$ 413,972,359
-_3b,058

377,913,435
--8n4^^

^^^^,059

c36p058992^
634%

$ ^ a^Sn3

QB
$1g25192,s1^^

^^^^^498_
1,1^^^0al,9UW

^^^
^^^A93

131,599,498
6 .54%

$ J&'4giS',5nd+3y,A0kn

A-S paxt of its investigation in this niattm Staff reviewed the Comp^^^ various
rates and dmges conW,n^^ in the ^ schedules, and the p^^^^^ ^overrang the ^^-m
and conditions of service, The resul"g Staff recommendations drew a nimbcT of
^^^^ons< The issues raised am diwussed belowA

In gvnerala FirstEnergy proposed to nwd^ the ^^^ service regulatiom, as weu
as the stractuze, of its distriIuti^^ ^^^^c service sclwdules for aU three Companies in
order to make the tariff sched^es. consistent ammg ffie CompaWes. To this end, ffie
Compardes proposed to reduce ^e number of ^^ schedules to eight^ ^^id^^ (RS)a
General SerA^^^^^ (GS), ^^^ Service-Primary (GP), General SaMce-
Subtrammisszon (GSUB)9 General ^^^ce-T^mission (GI)q Street U^^^^ (SM), T'^^^
^^^g (TL), and p^^vate Outdmr ^ghdng (POL) (Staff Exs. 1, Z and 3 at 30 md 31). The
four proposed geneml service schedules an voltage based (Staff Ex^ ^ at 23; Staff Ex, 2 at
23; Staff Exr 3 at 24), It is important to mention ^^ Staff and Fir^^^^^^ have been
ir€formaUy discussing the need to reduce the number of whedules, samp^ the rates, and
have a consistent ^^ format for the ftee Fit'skEnergy op^^g companies gd). StaLff
also explained that whge thk is a distribution rate case, due to the cha,ngm in the ^^^^^

We note that M, TE, and OE c=ert.dy have IZ 13, ^ 7 residmtial taqiff sche1u€es in ^
^^vely^
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tuff€ ^ctmd FintEn^^ has ^^^ized ^ ^toposed. rate impacts on a ^^ ^iR basis
(anclud.in& generation and s^^nswi^^^) (Staff Ex.1 at 26, Siaff Ex4 2 at 25; Staff Ex: 3 at
25). ^^ sim, ^^^g and reducing the ^^^^^ of ^ff schedules that ^^ be ^ffere4, the
resulting ^^ of some customers on certain schedules wiU be drastically ^^acted. To
zriti^^ the irn^aM Pi^sffinergy propased. a ResidentW Distribution Credit Riii^ (Rider
RDC) and a Burinm'Distdbufi^^ Credit Fid^r (Rider BDC) .(Coa Ex, 13 at 24)a

Staff ^rguec^ that the PMpOsed nEw Structu^, as a whOleq is a r^scmb^^ reflecdon
of d^^^ution-Mated. costs and recommended approval of the new sducicme (Staff Ex, I
at 23; Staff ae 2 at 23; Staff Ex. 3 at ^.4), I^. support of ^^ ^ao^ of ^du^^$^ Staff ^
^^onmended approval of Rider RDC and. Rider EI^ (Staff Exs, L 2, and 3 at W-31),

Con,^^llati^n and .^begnys do not oppose P.€der RDC or Pid^ BDC^ but they
request that the Comudssion clarify in its order dat the, credits are adardmistered ln, ^
^ompetitively n^^^^ ^^^^^ between shopping and non-shop^^^ ^^^^^, and thus
the ^^^ are available to all cu^^^^ (Constellala.on/In ^ ^^^ at 6-7). Constellation
and Integrys ^aW further that all parties appear to agree ftt the credits would in fact be
available to aU cas^onu!rs ade at 7, c^^g Tr; Vola ^^ at 91 and Staff Ex-. IS at 13),

The Commiss^on ^^ with ^irsffinergy and. Staff and fmds that a restru^^^^ of
the tariff ^^^^^ is warranted to si^^^ the tariffs and to ensure ^^^Lstmcy among the
1^ ^^panies. lst order to "d^^te the impacts of such x^^cturin,^ we &1s€^ agree
with FimtEnergy and Staff that Fider RDC and ^deT BDC am necesc,uy. Therefore, we
^^^^^e the new tariff stmcture proposed by the Compa^^ as approved ^^^^ as ^eH
as Rider RDC and Rider BDCo Cormiatnt with ^^ understanding of the parties, we dwify
d^t both .^dex RDC and Rider BDC s^ be admin.ff:tared in a competitively neutral
fashion and be available to 4 customers.

^^^ ^ ^^on aa Ra.,,,

^^^ ^^^^^^ Study

With its applicadM the Ccrn.panies filed an embedded. ^^ allocated cost of
^^^e study ^^^^ by rate class for the test period ending ^^^^^ 29,2W8, as adjusted.
The Comp^^ chose the Coincident Peak D==d method as the allocation zneftdology
for their COSS submitted in this proceedl^^ (Co. Ex. 12 at 2,S), The COSS proceeded as
^ollcswr. (1) items, such ^ plant invesbn^^^ operating expenses and taxes, weze
fwwdonalized betwew. the distribution function and to 'all other;' (2) the costs were then
classified as customer, demand, or ^gy related; (3) the costs ^^ were detinnined to be
distribution-^ated were then allocated to the vafious cmtomer classes; and (4) a
^^kulad.^n of the ^^en^^ responsibility of each class occurred, whkh is required to
generate the recommended rate of return (Staff Ex& 1, 2,3 ^t 26). Staff ^^^ the COSS
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^bmitted by the Compoaes and ^^nduded, that First^^ gen^aUy followed
^^^^ptah^e allomt^on guis^^^^ (Staff Ex. I at 26; Staff Ex. 2 at ^^^ Staff Ex, 3 at 27)o No
other p" offered an altem^^^^ COSS or subadtted specific evidence oppas.q the
methodology selected.2 Acca^rdingly¢ we agree with Staff and find, Omt the ^ompa..^es'
COSS reasonably reflects the s^^^^on system ch^^^cs of the Companies (Staff
Ex. 18 at 2).

PartW St^ ^^^^n

As p^^^^^^ Fissssffinergyp ^, OCC, OEG, Mro^^^ and ^PAE filea a
parbal stzpulation ffiat addresses revenue distribution and ^^^residentW rate des€gn.
issues, Although Staff was not a signatory to the stipulation, Staff witness portiey
supported the ^tiptiation at the e*ridendary ^arin& ^^g that the sbpulation was '^^^
^^^onable (Tr. VU at 93; Staff Br. at,50)w For ^^^som di%vs^d below, .^^ and Nucor
opposed the ^eirdement. Cleveland stated ftt it agreed with a ^^bstantial porfion of the
^^^^^^onA^ ^^pomls, indudm^ ^^ ^^venue dist3lbutionR ^^ever, it could not suppmt
Lhe stipulat^m because it failed to provide an accommodation for the schools located in
CEI`^ ^^to^ (^^veland Br, at 3)v a^^eland added ^.^iat the revenue distribution
prop^ ^nWned In the stipulation appeared to be "'fak9 equitable and ^easmiable ad,
at 4).

Snaa^^rv of the E41gal Stipulation
m. q

The sti^^^ation in thm casm provided, inter ^^

(1) Revenue ^tribut,^oR f'^^ the Cump^^^ ^ be allocated among the
individual rate ^lassifica^^^ ^unuant to Schedule A attached to the
st€pulation,

(2) For each of the Compmdes, the ^^ revenue rNuzrement tl-tat results from
Schedule A will be collected based upon the ^ompardes' proposed rate
d.eagn for the GS, GP, GS,^, and GT schedules.

(3) The testimony of Kevin M. Mun-a^ on bebaff of IEU wLU not be offered in
this promd.ing.

^^^ ^^eclionm 2 w^^8,,9p11 w1^,17 d1Jz21x^^^^^^,30 N34,36x^^, and 39 m^^
to the Staff Reports fded by IEU in tWs proceeding werewithd^awrL IE,1'^

2 ^e OSC witnesg Sslganeck ss^ to ^itidw the ^^^^ ^ avoughout his testingony fm not
spedficl1y ^^^^ the cost to mv^ whools (ev&, OBC Ey- 2 at 25-29y T4°. Vol. IV fit 36-37), he dm not
ofF^ an ^^temata^^ ^OSS ot esxi¢^m to demssnstrate that ^^ ^mpan.a& COSS is dmpprop^^te.
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withd^wal of s^^^^na Z 4,30 and 32 was con ' t upon Comniiwion
approval of Com^y Revisea'Scheda#^ ^^ as it ^^^^ to t.haseobj.^^
and as reflected in the Second Supplemental T^'bnony of Company witness
Young,

(5) The testimony of S^^hen J. Barony tome Kol1^ and Ridm-d A. Ba.^din^ ^^^
behalf of OEG will not be offered in ^ ^roceedin&

(6) All ob;^^ons to the Staff Reports filed by the O^G In Hiis proceeding were
^^^-wm

(7) The testimony of Kevin C. Higgim on behaff of ^^^^ will not be a^^^^ in
^ proceeding.

(^) All objectiorts to the Staff Reports .^^ by Kroger in tW^ ^^^^^^^ were
withd.rawn,

(9) The agreernen# of the Si^^^ Parties mflected in t^^ stipulation was
expreml^ condx.tioned on its acceptance in its entirety and without ^^
^^tion by the Commission.

^^^ ^ Signatory ^^^ agreed that if the ^^^^^^^^ or any ^^^^ of
^orn^^nt jurLr^`:°: rejects a1^ or any rnaterial part of the stipul^^^on^ or
otherwise ^tmially modifies its temsg any adversely affected party s^= the
r.pht to file an ^^^^icadon for rehearing or a ^^on for recomideration, if
such application or motion is filed., and if the ^onuniggwn or court cl^^^ noty
^^ rehearing or r^oraideratic^^ accept the ^puUtion without ^^erW
modification, the adversely affected party xnaq ^d-Araw from ^^
stipulation by filing a notice with the ^^^^ion and. the other ^^^^^ry
Pari^ ^ffiin ten (10) days of any sLich €^derg and the adv^y affem-ted
party is enfitled to reopen the hearings in these proceedings to ^^bn-ik the
testimony and objecfim-a referenced in paragraphs 3-8 above.

^^ooW su^

^^ its berms, ^ ^ ^ ^^^un, which ^^^^ded a discounted rate bD -echoo^ if
they prepaid their ^^^ bill, expires December 31, 200& OSC furffier explained that the
E4E ^^ Prograrn is an ^^^^ity prepayment program whereby schools anange for the
issuance of municipal bonds to prepay a lump sum amount to the Companies representing
participa.^g school d^trk& anticipated ^^^ usage for the contract term in exchange
for a ^^gctiated discount off their ^^W electric base ^^^ ^indu^^ generation) of 10
percent to participating school districts (CSC F= 4 at 2)>
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In addition to the expiring E4E R P^^^ ^WtEnergy proposed to ^^^^ ^
^T and. TE taaiff schedul^ ^^ecifie to khooCs and treat the schools as GS custo^^^
takingd.^tribution^^e from rate sched^^ based upon dwk vo1ta;^, 05C opposed
the elimination of the sp^^ school rate for CEI and TE ^^tom^^^^ the ^^^ation of the
HO H ?^^^^ ^^ the plaeem^,^^ of ^e schools on d^ GS rate sched^^ that are
inherent in the rate design of ffie stipulation desaxbed below> ^C asserted thia dwe'Oload
^haracterisiacs c^^ schools are subsian^y and. ^^ehany different from the ^^] class
peaV ^^dfying s^^^ school rates (OSC Ex, 2 at 23). OSC exphikied. that the
^omrrdssion has ^^ogrized such differei,..:. , in prior rate pruc^^^^ (CSC Br. at 4-5).
FirstEnergy responded ffiat any prior rate ^ were dedd.ed before ^^^turing of tl-m
industry^ on a bundled service basis, considering generation, distribu^oY4 and
transmission services together (Co. Ec.. 13 at MP FE Reply Br. at 3 4). ^iraffin^gy added
that the ordy difference described. by OSC with regard to smvi,^^ the schools is ^^^
qwA demand), ^^ch is not relevant to the cost of providing d.istibution service (FE
Reply Br. at 34). Firsffxiergy f^^ noted that even if usage should be ^orisidered,
FirstEnergy witness Hussings' ^^^^^ testimony d.^onstrated. that the average of the
demands for the summer mon^^ was virhmEy idept€cal to the average for the non-
summer months and the average of aU twelve mantbs (Co. Ex, 13-C at 7). In d^fem of the
stipulation, OCCp OEG, and IEU also support .^^ffimgy8^ rationale to ehmis^^ ^^^l
tariff whedu.^^ (OCC Reply Br. at 65; OEG Reply Br, at 3-4; IEU Reply Bra at 6-7).

. ^ JHLSn P ^ R4 pL(K

Nucor opposed the elimination of p^^^^^^s bundged twffed rahm and
implementation of distribution or^y rates for ^^"hopp^^ customers without proposing
new generation and ^^^^^^ rates in d'ds proceeding, or without having such rabs
already approved., (Nucar Br. at 2-3). Similarly, ^^^or opposed the elin-d^^^on of
interruptible Wiffs in the absence of the ^^lenwntation of comparable or superior
rep^acernent interruptible tariffs (Id.. at 2K3s 12m16)< Nucor asserted that the lack. of-
rep^^cenim^ generation and transmission rates ^^ the burden from ^^^^^ to its
retail customers and ^tm urKvrtaffity Od, at 7-10)o FirstEnergy, Staff, and ^^
respone-ed that it would be inapproFAa#^ to establish gmeration rates as part of this
.d^tributi^^ rate case, expaai^^g that the Compardes have separate ^roceedi-n^ pending
ffiat WiU establish generation rates (Co. Ex. 13 at 12; Staff Bx, at 56-57 (citing Staff Ex, ^^ at
12 and Tr. Val, Vil at %)Q ^C Reply Br, at 65-66)r

Moreover Nucor proposed modifications to the proposed rate design for the CT
rate schedule, including the development of distribution-level interruptible ra#es, Ode at 3,
16-19 (citing Nucor Ex. ^ at 13))a FirstEnergy contp-nded that there is no benefit to creating
a distribution-level interruptible rate given that the benefits of an interruptible rate are
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^^flected ^ generation p^licin^ (Cos ^^ 13-C ^t 13). Staff ^^^^ ^ ^ ^orOusi^^ (Staff
E. 18 ^t 12).

Nucor als€^ ^^^ that F^^^^^ ^^^ demand p^^^^^, incorp^^ated into
the st.,pulatisanF are ^^tda^ and incompati^^^ with con€petitive rebW xwt^^ts (Nucor Ex.
1 at 14). JEU ^^^ and Farsffin^^ noted ^t adopting Nucor witness Gainsa
suggestions move the Ccrmpandes away from the inc^^stry n€^^ and result in i^^^med
rates 4EU Reply Br. at 1Z^ F.^^exgy Br. at ^0-91f citing Co. Ex: 13-C at 14).

Rule 4901a^ -30m Ohio A^^^^ati^e Code, ^uthorim parties to ^^^^ion
proceedang to en^ into ifip^^ons, Although not binding on the Comndssiox^, the
tern^ of such an agreement ^e accorded substantial weight. See ^MUmm` Counwi v,
^^^. Util, Com^^^ 64 Ohio St3d 123, at 125 ^^^^ citing Akrm v. Pub. Utg. ^mrn,^ ^^ ^3^^
^L2d 155 (1978),

The standard of review ^.^r ca^dein,^ the xemon^^leness of a sfip^^atia^n has beom
discussed in a number of prior C^^^^ion p^eedingse Sft8 eng.A Cincinmti Gas &
^^^^c Co,9 Case No, 91410-ELwAIR (Apiil 14f Y994), Westem Resem "^elephone Co, Case
No, 93-230:"M-.AL°I° ^uc-h 30, ^^^, Ohio ^^^^n Co4^ Case No, 91-69MIFOR,. et al,
(D^embar 30, 1993); CZemknd Electric fifi^ra< G^.q Case No. ^170-ELAIR ^^^^^ 30,
1989); Res#atemr^^ of A=unb and Records (Zamnw Plant), Caft No, 84-1187••^^^
(November ^^ ^985)ti The ultimate issue for ^ ^^^^^^^ is whether the a^^^^
which ^^^^^ considerable ^e and. effort by the signatory pardes, is remnable ud
should be adopted. in considering the ^^^^^^^ of- a sfip^afiar, the Comn-dssioz^
has used the fr^^^^^ ^^^

^ the ^^ement a product of ^^^^^ ^^^g among
capable, knowledgeable parties?

(2) ^^ the wWement¢ as a packagea bmefi^ ratepa^ers and the
public interest?

(3) Does the ^^ement pa^^^^^ violate any imp^^ ^egula^ary
pr'andple or practice?

Th^ Ohio Supreme Court has endorsed the ^omndmi^^^s analysis using th^
criteria to r^^^^ issues in a ^^^ ^^^^^^^ to ^abe-p^yen and public utilities. Indug,
Energy ^^^^ of Ohio Fower Co. ve Pub. Uhl. Conm. (1994), 68 ^^o St3d 559 (citing
^sumen` Counsda supra, at 126). The court stated in that case that the Camniission rnay
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place substantial weight on the ^^ of a stipulation9 even though the ^^^ula^^n does not
bind the ^nimiwion (Jd).

Based on our ^^^^^g standard of x^^iTtvp we fmd ^t the fust ctitexiona that
the ^^ess involved serious b^^^g by kn^^^^^^^^^, capable parties with regard to
^ev^^^^ distribu1^^n and ^-reddentW r~^^^ ^^^^ is met Numerous €ni^en^^s with
diverse ^^^rests signed the sdpulation> Add^^onally, co^^ for the Companies and the
i^.tervenors have bem involved in many cases befom the ^omn-dssion, ^dudin^ a number
of prior casm involving rate issaes, ^^^^ a review of the ^^ of the stipulation shows
^^^ ^e pard^s en.^gred fn e negotiabo.n,^ prior to si^^ the ^ ent
evidenced b-y the w^^draw^ of numerous ^ectio^ and pre-filed testimony by the
^tervenors.

As a package, the sdpulatio^ ^^van.^^ that pubhc iraterest by resolving Lqmes
raised m this proceeding ^^^h regard to revenue distribution and r^on^esidea-atial rate
d^^ign while Um.i^g the tirm and expense of extemi^e litigation,. As evidenced by the
stipulation tenmsQ numemus obj^^ns and ^^ony have been withdzawri .nam^g
the scope of the :^^^^ and ^^^^^g the length of the hearings  Additio?wi^^, al^'^i^^^
not a signatory pmly to the stipulation, Staff has expressed its support for the siip^^ation.

Nonetheless, to improve the ^^^raU package of the ^^ttlemen1, to aagist in the
transition to nei°.^ tanH khed.^lesb and based on the p:cip^^ of gradualism,3 we wiU
modify the ^^^^ stipulatim to the extent ^^^ to ^^vide a d^^^t to public
primary and won^^ schools via a School Disin`bution Credit Rider (Rider SDC) as
suggested by OSC (OSC Br,o at 18-19, 25). ^^^^^g Rider SDC is ^^^^^^ with the
development of Rider RDC and Rider ^^^ proposed by FirstEnergy to mitigate the
impact on custo.^ers due to the restructuring of the ^^ schedules. Rider ^DCsho€^d
reflect a d^^^^ off First^^rWs appaovW distribution ^S tariff sch^^^les, including all
appUcable zid^ ^xclusEve of th-, state kWh tax rider, Given that " is a ^istr^ution rate
msep the level of the ^^^ should be consWent with the awren# di `bjkn d^^^t
provided for in the ME R Program contract (which is 8,693%)a Ela,^^^ ^^^^ would
include the publc school fttd^^ buildings currently saved under the ^ ^ Progmt plus
the ^^^ ^^^^^ ^^^^ School System buildings served by CEEa A school fa^^^
^^ is eligiNe for both Rider BDC (approved ^^) and Rider ,^^ must elect ^^hich
rider it ^^^^^ to apply to its faciliq^ The ^^ce in revenue aeated. by Rider SDC

'f^'"a^ile we ^gm with FirstEnergy t6^t pradualism is not a d.ispositive ^^^^ when estab8^^ ^ates, we
also agree with FlastEZaergy that It ts a "usefu1 tool in ma^ging overall caftmer impacts resu1ftg from
9r^^orporatine tta^ Comp^^ ^^^ proposed rates ax^d raie si^^^ ^ we ^^fer ft*xa W.WW^c rate
levels axad siaa^^res (FE Reply Bs. at 37a38, Coa UQ 13 at 7). Staff witn^ ^^^ also seemed to
support a-se prindpie of graduafiass M^ VOl.o Va at I34),
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shcai.l.d be shared in the san^ proportion as the overali ^^^^^e rwpondb:^? ia shared as
contained in A^^^unent A of the Stigulationy

Our review of the parW stipuUtion$ with the m ° "ca#^on specified h^rafi-i'
indicates timt it is in the public interest and ^^pr^^^ a remonabi^ disposition of the
revenue distribution and n^ ^^ideii^ rate design issues in this caw. We ^^, therefore,
adopt the partial sti^^^on, as mochfied. ^^^eim

Fin^^^ the stipulation meets the d*d criterion because it dm not violate any
^portanurv-Spue,atory principle or practice.

The ^^^^^on not-es that, in its approval of the stipulation, the revenue
distribution contained therein is ,^^^raUv cons^^^^ with the ^ocatian of revenues
r^^^ldri^ from the cost of ^^^e study ^ubn-,itted by the ^^^pa^es and ^4cwed by
Staff. With regard to ^^cW^ first luue identified above, we reiterate that this proceeding
is a distribution rate case that wiU establish the tenm and conditions of the ^^^paniee
distribution seMce. The Companiesa generation and ^^^^^^ rates an.^ ^^^ ^
be established pursuant to su^sequ^t p^^^^^^

^^^^ntial. ^^ ^^

^^ supports the sf^^^^tio^ with ^^ to revenue "Wbc^^^^^ ^^^^^^ the
stipulation does not a^^m the ap^^opr"a.a#e rate design for a^^^^^^^ ^^^meTs.
FirstEnergy proposed a raie u^^g an im€rdng twa^^^^k structure for ^^^entW
^^omezs, Firs'c^^ claimed tlmt such a structure, together witb, the Rider ^^^ wauld
belp mitigate cwtom^ impact from the many ^gw proposed by FirstEnergy°s
ap^^hcation (Co. Ex,13 at 12; ^ Brief at 91). Staff rejected ^^stEnergyY^ proposed ir+.^^^
rate bimc. ^"ctures and recommended a flat energy rate to best reflect ^^tz paff Exs. 1ro3
at 311)a ^^ agreed with Staff in its R^^^^ Brief and thought tl-mt a ^^ energy rate for
residp-ntial customers was p^efera.^^^ to the inverted block rat-, design prs^powd by the
Companies ^^^ Reply Dr, at 66),

The ^^ ^^^ agrees with Staff and ^^, and fmd^ that ^^s proposed flat
energy rate better reflects costs, and thus, is reasonable and ^^ould be adopted,

Con^^^ ^Ucrmd

In FirstEnergy witness ^usain^^^ ^ebutW tesdmonyX ^avffinergy rwomnmnded
^ladfyin^ the contract d^mandlang.tage conWned. in its proposed GS ^^ to clarify that
the contract demand ^^ be specified in the contract for ^^ ^^ for customers
establishing service after December 31, 2008, and for ^~tomm :z^^^^^^^^^g a
sigrdfic.^t change in service (Co. Ex. 13^ at 11). ^^^^^ specifies that the cantract
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demand should be 60 percent of the cust^mee^ expected, typical ^^^^ ^^ load gd..)Q
Fuxthera ^^^er" amted that evis^ ^stomer^ with a cc^^^act demand ^tain their
^^^ contract demand level.,, as it a^^s^ December 31, 2008, untg ffie customer
^^^stab^ish^ service or xequ^ or ^quires a si',^fa'^^ change in service (Id.). OSC
agreed with the revised. ^^^ ^^opmd by FirstEnergy as it applies to new ^^^^^
however, 05C offered two, additional ^^^atla^^^ includ^..^g a requirement ^^iat ^owss a^^
existing customer to request a reevaluation of its existing contract der^^ level and a
definition of the term `rex-pected, typical monthly peak lcsad.9P (OSC Br, at Attachment A).
Staff also agreed with ^^^nergy"s revised lan^iage; however, Staff argued ^t new
customers shot..^;^ lbe able to reqmst that ^^^^ ^^ntmct d^^^ level be reevaluated a:ftw
the inkdal 12 mon^ of ^i-vice based upon their actual usage (Staff Br> at 56),

The Commission agrees with Staff and OSC that language should be included ^^t
affords cus^^s with an ^^^mturtity to reevaluate a cust€^^^^ contract den-and leve.,,
It is appropriate to have an ^isfiz°s^ customer's ^^^^mct demand level, asweSi as a ^^^w
custs^mer'^ contract demand level after the WtW 12 moz^tbs of service, reevaluated bawd
on actual usage. Thuss ^^^^ is ^ecw to modify its contract demand language to
^^^^^^ the concept that^ in addition to the reestab]%.4anent of ^^^ or a
request/requirement for a sipffi^^^ ^^^e in serxicea a new or exLsting customer may
request ^^ the Compardes reevaluate $e custona.^s caniract demand. level based on
acttW usage as ^^ahied hemirL The ^^^^^^n also finds that including a defidts^n
for the term '^pected, ty^ical montbdy^ peak Ioae ^otild be redundant and is
unnecessary.

^^^ILMa

"^^^ respect to Ohio Wsor.^^ ^efiabilitym Staff made four recommendadorm in the
Staff Report (Staff Ex, 2 at 76). OE agm-ed with two of the recommex^^^dom and Staff
,Aritb^^^ one of ffie r+^^.-mmend^^^^ at hearing (Staff Ex. 13 at 4). Pbsffin^r mainb.ix^
its ob^^^^ to Staff°^ ^ecuumiendation that OB ^^^ a through ^vestagadon of au
service ^^^^^^ptions coded 'u^own" to detm^^ the root cause. ^^tEnergy is
wiUr^^^ to continue its current practice of perfa^^^ ^^ cause analysis of savzce
.^^^^ptims coded "unknawri9^ on days ^t are not affected by storm condifti^^
houxever} ^^^^^^ergy contended that it would be unduly burderm^.°^^ to go back after ^
^tonn and perform a root cause analysis of each storm-reUted, ^utage coded "`unknowm9y
Therefore, Finffinergy proposes to modify Skaff s ^^ommend^flon to exclude outages
coded 'unknown^ on days affected by storm condidons,

^ Fixst^^rgy al^ objected to Staff s recommendation that OE remszve additioxW
overhanging bb^ancl^, Embs and other ve"taon located outside of Ol's right of way
based upon the ^^erhanSrs diameter and canopy (Staff ^^ 2 at 77). Fi^tEnergy noted that
OE already removes overhang that is likely W interfere wM lines or equipment regardless
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of whether ffie tree is located ffisid^ or outsid^ of the right of way (Co. Ex: 17^ at 25).
^^^tEnergy contended that there ^^ no evidence ttw-' the removal of szch v^^^tion will
improve OE°s SA^ ^^^^^^^^ and ^t property ownem tend to be passionate about
their trees and v^^etataom

First Energy also objected to recommendations in the Staff ^^^^ related to the
amessmeiit of CEI's reliabUity peffozm+^ by UMS ^^oupm Inc (UMS), Duzi.°ag '^^ ^f,
and ^ agreed to a set of interim ,reliabila^ Wge#^ fcw CEIo CEI agreed ffiat if it missed
any of the WgetsA it woWd hire an independent consultant to review and provide ^^^
with an ^sewment of CE'^ infrastructure md., ^;pcxationa°€ practices; liv ind^^^^deftt
consultant would also make ^^nunendaiio^ to ^ to imp^^^^ ^^ ^^^Z and SAIPI
p^^ort'nance. ^I missed its in^.^ ^^^ts in 2006 ^ LTIVE was himd as the
independent ^^^ultant U° provided its findings in a report (UMS Report) issued on
October 304 2007 (Staff Ex. I at 76). ^^^nergy objected to ,^^^ ^^onunendat:ion that
CE seriously ^orLsider impiemendng three of the ^ecommendadons in the ^^ Report
and ffiat CEI either submit a schedule or provide a c^eWlea^ jusfficata^n for why CEI does
ns^t plan to implement these recommendations (Staff Ex> I at 79). Fi.^nezgy argued that
Lhese three xeconunend^^^iis vvere not cos^^^^e considering the cost and the
projected ^.p^ct upon its SAIPI perfoffnance9

^C argued that tlae Cammissican should order substantive ^^^^ces for the
f^^res '^ the Companies to meet standards for the quality of ^^^ ^^^^ided. to
^ustom=so ^C recommended that the Comn-d,^on ordar an additional inv^stigation
into the ^omp^es afleged failure to meet the performance targets and their ^^mptiax^^
with the Et^^e SeM^e and Safety Stancind.^ contained in Chapter 49011-10, 0.A.^^
^C also reco^nens^^^ ^ t the CDm.^^^n impose fimn^ial ca^^uemes upon
FirstEnergy based upon its hWory of not meeting its performance targets.

In sup^cat of its recommendation for ^ additi^ ^^^^gationP ^C noted that
the Co.r^ssion has statutory authority to consider ih.^ ^^gement policies rtd p.^^^^
of ^^bh^ ^^^^^ such as the ^^^paniesa ^^ Section 4909.154, Revised Code. ^^
claimed ^^^ the Staff Reports and the other evidence in the mord in 6* proceeding
revealed ftt the Companies have ^onned poorly as measund by several key refia1^^
^^es and Chap^ ^^ L-1-10, OA^. OC^ axgued ^^ the Commiwic^ should
recognize ^^ poor ^^ke kw resulted ^ the ^^^paxdes' past ^^^um and hold a
separate h^^g to corsid^ the Companies sm^^^ qtwhty,

^^ ^ev^ ^^ the ^^ Report is a ^efW sWtm,^ point for evaluating CEp^
rehabahty issues. However, ^^ ^^^^^ ^^ UMS recommendations do not go far
enough to ^^ ^^^d relUbiU^ actions by CE, ^C claimed that neither
FirstEnergy nor Staff conducted a th^^u&h review of the UNffi x^ommeaidataons,
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^^^^^^, CCC believes that a separate pr^^da,^ ^^^caUy related to reliability is
warranted.

OCC claimed that CEI has und^ ^vested in its distribution facilities, ^C argued
ftt StaEs support t^^ UMS ^^onmendation ffiat CM maintain. capital spend.^^^ at $84.7
.^^^m the pIamed 2008 level, for a mirdmum of five ^ean was mis-guaded< ^^ ^^^^
that mainbirdng the planned ^^^^ spending for the intermediate teri-n is not adequate
and, does not rms^^^ past underdin^^^^ent by CEIa ^C dairned d^t CEgs capital
spending has been consistently lower ffian the average level of spending in the industry
(^C Ex 20 ^t 211,157), ^^ aLso noted that CEI`^ capiU spending ^ti ^^istrib,^^on ^^^s
Plant Addi^.ana}' o.rdy m-a^^^ 1992 ^pendit= levels by 2005-2006 and that sudh
spending was ^^ below that leveI for a number of int^^^ years (OCC Ex. 20 at 155).
^C argued that CEI should not be rewarded for returning to adequate levels of
expendita-res on its da^^utimn ^^steum after nearly-two decades of und^investment
Therefore, OCC a.rgued ffiat an adc^^^^^^^ comprehensive review should be ca^^^ucted.
^^^azding spending on reliability and n-mmagement direction regarding the reliability
provided by FirsfiEnergy. Moreover, ^C believes that a separate proceeding wo€dd
improve the tmmgareacy of review of service rehabffity.

In addition ^ its request for a separate investigation into the ^ompardes° mvke
reliability, ^^ recommended that the Co. ` ion should impose ^mncial consequences
for the CompanieW alleged ongoing failures to comply with Chapter 4901;2-10, O.A.C, and
to meet ti"teir rdiab°^^ ^ ^^ormance targets. ^C noted.ffiat Staff and CIU had agreed
upon an ^^^^ plan due to CEC'^ fid^^ to meet its reliability targets under which Staff
and ^ agreed to an interim ^^^ for 2006. lJnder the atdon plan, CU was required to
-bire an independent consultant to review its ^^^^ program if it ralswd the inte,.m
target f^^ 2006. CE did miss the 2006 interim ^^^^ and was required to hire UMS (Tt VI
at 113).

^^ fnrffieT noted that ^^ has ^ed its CAID1 retia^^ty target for ei^
cOmwui^^^ Yeaxs and its SAIFI Wpt for ^ past four ^ears. ^C daimed da^ OB has
also mimed its SAIR targeto Therefore, ^^ recommended that the Commission ^^we
financial ^^uences for d^ repeated fafluxes to meet the ^^^^abffity tugets, ^^ecificaUy$
OCC reco^ended that the Compades' rates of return should be adjusted to na-:flect the
pe°#ormmve of the individual operating company with respect to ^^bility, OCC
recommended d^^ the rates of retur-a for both CE.i and OE be set at the lower bound of the
reasonable range for the rate of return. OCC ^^^ that this wa^^ reduce the
authorized revenue increase .^aT FirstEnergy by app^^^atel^ $5 n-Mom

FimkEnergy responded to CCC by uguing that £^^ comments upon its reliability
are misguided and unfounded. FirstEhergy claimed ffia^ ^C has fafled to dem^,^te a,
sinoe issue that has ^^wAUy affected customer reha'^^'ty or that is a violation of ^aptu
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^^01;1 -10, O.A.C. Further{.the Companies argued that ^C has not idendfied a reliability
related issa^^ or practice that the ^^pardes have not already remedied or are not actively
addressingo

FirstEnergy contended that no further Commission ^^^^^^^^ xegarding
a°^^^ab^^ is neca^^^ FirstEnergy clained that the relb^^^ of the operating companies
is good and that its ongoing efforts to imwove relkbffi^ are ^^^onableo ^^^^^
claimed that ^^ ignores TE's xecord. of consistently ^^^ or exceeding its SAIFI ^
CAIDI targets, ^^^tEmgy also argued that OCC fafled to recognize that OE has
experienced rrktimal issues with ^wpect to r^^^dn^ its reliabffity targets. FirstEnergy
daimed ft# ^B has conmtently met or exceeded its CA^l target FirstEnergy
acknowledges that OE ^^ to meet its SAIFI target for the peziod between 2004 and 2006s
but FirstEnergy argued ^^ the OE Staff Report demonstrated that OE has und^^^^ a
rtumber of steps to improve ft SAIPT pedc^^^ (Staff Ex. 2 at 72,. 75-79)s ^^rsffinergy
noW that OE met its SAIPI aud CAI^I targets for 2007 (Co. Ex- 17-C at 4-5) and argued
that it '^oWd constitute an ^^mecessar^ step backward to penalize OB for lin-dted,
reliabihty problems that have already been addressed.

With respect to CEI^ Pimffinergy argued that CE! ^ been actively addressing its
r^bility issues through implementation of the recommendations contained in the UMS
Rep^^^ Fir^ner^ noted that the ^ Staff Report adopted ^ of the recommendations
^ntained in the ^^ Report (Staff Ex. I at 77-79): FirstEnergy claimed that ^ has
imp^ementel, or wiU implement 22 of the ^^ommendall^w ad^pW by Staff (Tr, Ul at 72).

Ma^reov+^, FirstEn^gir claimed flu^ ^^^ proposal for a separate service ^bila^
proceeding is tardy and ^ece4 s .° y duplicative of ^^s ef€oxtss ^^^nergy noted t:.^.t
the Compardez° rebakffl^ practices aM peTf^rman^^ have already been investigated by
UMS (as to ^ and Staff (as to aff ^ ^^^^ ^^^panies)a The ^^^^^^ aver that
the fact ^%at OCC disagrees ^^ Staff'^ conclusions and recommendations is not a basis to
re-plow the same fields.

In addition, FirstEnergy argued ^t OCCS recommendation for ^^^
^^uen^^^ was u-justified. FirstEnergy arped that ^^ met its r^Bability targei^ for
2007 and. that OE bAs taken numerous steps to correct the instames wI^^ it faUed to meet
its SAI^I targete

FirstEnergy also contended ftt -inancial pezdties are ^^pp.^opriate f^^^ CEL
FirstEnergy noted that ft fafl^^ to meet a reliability target is not a vio^ador^ of Rule
4901a1w30-10, OACo See In fiw Matter of the Comraission"s Review of rts ^lectH^ ^ervia and
^^^^ Stat^^^, Case Noa ^^^^^^^^, Entry on R^^^ (^^h 18, 2003).
FirstEnergy claimed d^t CEI subaiitted action plans to Staff far the years in wbach it did
not ^^^^ targets and that ^ is aggressively pursuing practices to achieve top quartile
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^bili^ ^^^^^^e drough imp^^^^tio^t of da.^ m9doritr of recommend^^^^
^^ntamed ^ the UNS Report Fi,^^^^ergy noted that Ums acknowledged its effom to
ineprc^^e COg^ ^ellabil.ity pef^^^ (^C Ex, 20 at 11), ^^stE.°a^^^ concluded that the
pwnit^^^ sanctions proposed by OCC woWd s^^e no purpose and would not ^ontriks^^ ^
^^^^^^ rehabifity:

P'^^ Comra$ssion find., that FirstEnergyfi^ requested mod^^^ to ^^ ^
reca^^end^^on that OE perform a through i^veshPtion of al savi^e infiar€zpt€ons
coded ^^^^owri49 to d.^^^^^ the ruot cause shoLdd be adoptedw I'he record in d-ds case
d^^^^^^^m- '"Imm, it wadd bt, und^y hudezso,^^ ^^ ^^^ ^ ^^ ^ ^^^ ^ a root Cau^
analy^ on days affected by sto-ffn conditions (Co. Ey- l^-C at 23)4 Therefore, the
^^^^icm wifl direct OE to perform a tbrough investigation of all, ^^e inte=ptions
coded 8°unknow.97 to determine the root cause except oz^ those days -,,vhich &Te affected by
storm conditions,

The Commission aLso finds du^ StafjF^ recommendation ^ ^ ^t remove add^^^^
^^^^^g branchesa ^^bs and other v^^^^^on located outside of 099 dght of way
base,d upon the ^ver:kang°s diameter and canopy ^hould. not be a+dopted, Staff has not
demonstrated that this practice wotdd actuaUy imp^^^^ OEs SAM perfornvuxvs and OE
met its St^ target for 2007 (Tr, VI at 77-78)°

^owevm the ^mndssior- fLnd^ ^^ ^^^ ^eco-mmend^^on that CEI either sulm-dt
a schedule to hnpleri°^^^t the ^^ ^^ewtalnin^ LMS recommendations ar provide a dekau^'4
justification for why CE dces nok plan to implement these ^^endation^ should be
adopted (Staff Ex° I at 79). Although pireffinergy clearly stated its p^^^^e not to
implement those thm recommend.afi^^^^ further d^^^^^ between ^j and Staff are
clearly necessary before Staff can agree that these recmnmend^^^^ are not cost ^ective°

With Tesp^ to OCCs r^^mendata^^ for a separate proce ° to ^^eadgate the
Companiesr service quality and x^biJity9 the CcammiWon finds tha^ such proceeding is
unnecess-V74 In preparation of the Staff Reports for this proceedit^ Staff ttg^^^^^
investigated the seMce quality and reliabili^ of the Compariies, A. considerable portion
of the Staff Report for each operating company is devoted to ^^ investigation, Piaff Ex. 1
at 57-81^ Staff a, 2 at SMO; Staff Ex: 3 at 6M). ^ch intemenor had the opp^^^ to
file €^^^Wmis to the eonir^^^ contained in the Staff Report, and. ^^ ^ed multiple
^b*tioA^ to the Staff Report related to ^^^ queEry4 md rel.^bilgty, The ^^ Report
was addr^emed in the ^taft Report for CEIF and the t^ Report waB received into the
record of this pr€^eeding, A sulstantW amount of testimony was received ^^^ated. to
service quality and re1^^^, aLnd the parties ^d the opportunity to ^^ arguments
related to smke quality and reliability in their bTiefs. Although OCC rmy not agree with
^^^ ^ond^sions and recommendations in ^ Staff Repo^ OCC has not identified any
^^ctvA ^ues whdc-h have not been thorougM^ ^vestigated ard litigated in this

Appendix 000232



07p551-^^^ et al> ^^^

^roceedinga Therefore, #^^ ^onun.a.^^ion finds that fin-th^ htigation on Ugs i^e is not
n.^mart. NorietheIessy the ^om, ^a^,.^sion notes that OCC rettim it^ ^^^^^ to fg^ a
complaint under Section 490526, Revised Code, irais°^g F-ny '.^^^ it has with rugecw to
the Companies seervice quality and reliability.

°:^e Ca^^a.^.^sion finds that ^Cgs ^^am^da^.o^^ ^.,^^^ ^^ ^^^ of re>.°;^^ of OE
and CEI should be set at the lower bound of a r^^nabl+^ rate ^f return should not be
adop#ed, With respect to OE, the record ^^ca^ that OE missed its ^^^ ^^^^^^
target only ^nm between 20M and. 2006 and that prefiminary iadonmation andicates that

.^X,& e^.^« &^&.6 ^r-Ly VI4.'.'6 met its '7kd""AA ^ko ^t for aC.ares^f}^iêo (Staff ^ra, 2 ^^^.,r̂^^ ^^ 9 ^̂ar. â r `^ °^r. 'd g' at ^ l^^s Moreover,
^^ record indicates that, although OE missed its SA.1.^ ^erfornwa^e bulpt for the period
between 2004 and 2006, pmhmi^^ ^ormation indicates that ^^ met its SAIR
performance target for ^^ (Staff ^'.^a 2 ^t 73; Tr, VI at 77-78^^ Bawd upon ^ record,
there is no basis for redudng OE°^ rate of return due to ^diabffi^ issues,

Further, the ^onuniwion finds ^^ reducing CU^ ^^ of return due to reliability
issa^^ is premature in light of the ^^^^ taken thus far by Staff and CEI, Thme is no
doubt ^t ti te f^ffure of ^ to meet iLc ^',^^I target for ^^^ years is a nm fter of sel°io^
^^^^em to ^ Commission (Staff Exs 1 at 76). Likea iseA the M^e of CEI to meet its
SMFI target ^^^ four consecutive years is a matter of significant ^^^^ (Staff Ex, I at 75)9
^^wever,^^ ^ agreed to implement 22 of ^ 25 ^^^^^^atia^ns of the UMS Report
adopted by Staff. At the time of the hear!ng in ^s ca,^,,x t1lum a year W passed since
the iss^ ^^^ of the ^N5 Report on OcL' . t w 3p 2007s Thus, ^^^ had not ^ a sufficient
period of ^ to assess the impact of those recommendations or whether CEI bw properly
implemented the recommendations.

`^^^^^^ ^ ^omn-dasion findr, fttp based u.gm the record of tids proceeding, the
^em^ action plan agreed to by ^I and ^^ wkdch led to the UMS Report, and the
requirement that CEi implement those .^ommen^^^^ ^^nWn^d in the UNS Report
were reasonable remedies to the failure of CHI to meet its perim€mnc+^ targets as set forth
^ the agreed upon remedial action piam Accordingly, we d^^^ at tws thmx to ad^
OCCs recommendation to reduce CEY^ rate of ^eturn. However, the Commission notes
ffiat a reduction in the rate of return may be an aP^^^^ rernedy for the failure to
maintain reliable serri^^ and the Czsmnis,^ion is prepared to consider such remedy ff CM
does not improve its service quality before its next distribution ^^ ^m or if CE fails to
properly implement the ^^omm^ ^^^^ contained in the UNt3 Report

In addition, the Com^^^^ must b^^^ the ^^^^^^^^ of ^ with the need for
^ to invest in its distribution sy^term Reducing CE8^ mte of return may have the
urtintended consequence of making it more difficult for CET to obtain the capital needei, to
invest in its ffiftastrac#ure. A^^rdingly^ we wiU decline to adopt OCC^ recommendation
on fts issue.
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^^^^Nwarice a.:d^^^^

^^

Fk^^^^ ^^^ to Staff'^ ^^^^^^^ regarding the imp^^entati.on of
severa? ^^ ^ontdned in ^ Companies° maintenance and in^ct€on ,progmm required
by R^^ 4901;140 -27, O,A,CQ Staff has identified. several ar-eas where Staff alleged
pirstEneagy has not mainWned wffici^^ records to d^uments its compliance with the
Rule 49M.Iw10-27m 0,A,C.^ insp^ot-t program requirements or when Staff believes Hut
the Comp^e,,e %d.^ ^901a14^-279 O.A.C,x in^ction program is inadequate. These areas
include quality ^^^^^^ ^eik certain equipment and r^^h'L-Orfm^^y Vegetataon control. ^^
^^owxrtended that the Co^^^on direct Fi^^^^ to remedy both the recoTd^^ping
defi^endes and the substantive p^^^ ^^^^^^^^^ ^C agreed with StW^
^^on-unend^dcms4

FirsiEnergy also objected to Staffs findanp in fi^ Staff Report dmt Fi^ffinugy lmd
^^^^ a number of violadons of the N,^^oral ^^c Safety Code. Staff now ffiat ^.t
deficiencies had. been ^ormxied wid ffist no further acdon was neededs The Companies
alVed .^^ Staff did not provide sufficient detail to d^^^^ if Staff was using the
proper edition of the code for ffie particular equipment in question. Fi^^nergy noted ft^
the Staff ^eparb reference o.^y the 2002 edition. Staff acknowledged at hea,^^ that
FirstiEnergy`^ equipment was "grand#ath.ered" (Tr. VI at 217)o

T'he Commdssimn notes Rule 4901.1W10-27^^(2)(g), O.A.Cex provides a pr^mv--% for
utihtzes to request changes in their inspection programsp subject to Staffs approvaL ^y
of the issues raised in this proceeding stem from an app^erd faillur^ of ^ommwiicatson
between the Companies and ^taff- and are better remedied by more digcuwion 1^^^
^^^^^^gy and Staff than ftu-the€° d^^ation. The Commission directs FirstEnergy to ,^e
amendments to its Rule 4901:1-10-27, O.A.C, inspection program to address both ffie
recard.keepin^ and the substantive program raised by Staff under the Rule 4901,1-10-
27^(2)(g), OaAoC.9 process. In d^ ^verit diat the Comp^^s and Steaff cannot ,^^^ a
common urider,standin^ on an artended plan, there wiN be an opportunity for bie parties
to request a ^^^ to bring any disputes before ^ Cxauidss€cmo

With respect to the ^^ged vioJa#iom of the ^^^^Wl M^^ Safety Code, the
record de=nstra^^s that the date of ^talla^^n of the equipment determines which
version of the code applies. The ^ommiWon agrees d^^ the record is not ^^ear whether
Staff used the px°opez ed,itimis for the equipment in question (Tr. VI at 216-218)d Although
all of the alleged violations ^^e been ccrzecte3, the ^^^^^on wffi not consider the
aeged violations to have occmed in any future ^omn-^ssion proceedings.
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B-TAWF Ir UES:

-,-

Fi^stFztugy proposed to ^^^^^e the upnfront payment concepk ^^^^ in Case
Nm 01M27°^^-C0I,^ which imiuded the follomdng;

(1) Standard single family residential homes pay an u^fmnt payment of $300.

(2) ^^^^=tia] geo^.'^^^ homes pay an ^^t payment ^f IK^^`^^

(3) ^^n-stzndard sin,^^^ family residentW homes pay an u^^^ payment of
$300 ^lus 100 percent of the cost d.^^entIA of a line extension that exceeds
$50M

(4) ^^^^fanWy h^^^ pay an ^^^^^^ ^-,ym^t of $100 per unit.

(5) General Service customers pay an upfront payment ^^ to 40 percent of the
^^^^ toW cost of the hne extensio^

(6) Thammissa^^ cu^^ pay an u^^^ont p^yment equa1. to 100 percent of the
^^^^^ ^^ cost of the Un^ ^^^^^

(^^, Ex9 16 at 4-5 )^ Staff ^gmed ^^^ the uP-ftnt Payment concept aeated in ^ ^^^ 01-
2'^^EL-COIP but ^^onunended modifying the up-front payments proposed b-y
^irstEnergy as fonows:

(I) Stand^ single fanifly residential bomes pay an upmfront payment of $Iooe

(2) Residential ^^^^hern-ol harnes p^y,- ; p^^meni-of $50.

(3) ^on-standard sin^^^ famAy ^^^^^^^ homes pay an up-fmn^ ^al,,I.^ent of
$200 plus 100 percent of the cwt di&rential of a line extension ^^^ exceeds

_ A ^^^^y exWnded ^^^^ option (with interest) of up to ^^^ yem
should be offered when the Ww extemi^ costs exceed $5 s

(4) Mu1.^ faMUY homeS pay ^^ up-fton^ ^^^^^ of $50 ^ mrdL

4 In the Maffer of the Compzainion` ^ Inves#iggfim ^^ ^he prs&kis and Pmeedums af ohia pm^xzr rXMP,2nYr

CWwnkw ^=Wm P^er Co"maY9 ^ ^^a Ekdrw Rfum=fsng Company, C*w Ed^^ ^^, The

TOU40 Edism CoMasy And MowngAeI4 Power C4WfMty ftmrding the lns#dWio¢^ ^ New L.^ ^xLmsrmq9
Cue No. 01^2708-EL-"0Ip a€ at.9 OSi^^^ ^^ ^der (November 7a 20M).
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(5) General ^^^^e custc, :,., ,. .,. ^y an u.^4ont pa^s.^^ ^ual to 40 percent of the
^dmted to:^^ cost of the tLie ex,' tensia^^

(6) Transmiwia^ customers pay an up-front payment ^ual to 60 percen.^ of the
esftated total cost of the line exkensiono

(Staff Ex. 18 at 10p11^ Staff Exa. 1, 2e and 3 at 21)x OHBA argued ftt the ^^em^^ in
Case ^^^ 01a2-708-^L-COI were °'stop-gap" measures during the fim ffiat FirstEne%ys
distribution rates were frozen, and that the appropriate method to recover line ^^^on
^osb gain^ forward is dburoaga^ ^^^ibution rates established i,.^ a distri,^^tion rate case
(OliPA Br, at 3 and OHBA Reply Br. at 2, citing Staff Fxs, 1Q Z anc'a. 3 at 20). OHBA also
stated that if the ^ommis,^on decides to approve the up^fron^ concept, OHBA
recommended approval of Stff 9 u^^^^ ^aymentsa not the mno^^^ proposed by the
Companies (OHBA ft at 4-5; OHBA Reply Br. ikt 4).

Per Am Sub. Senate B`^ 221 (50 221), the Comn-imiOn is required tc adOPt unifOrnl,
statewide Lin- extension rules for nonr-esid^^ customers within six mOnft Of ^
^^^e date of the Law. The Commission adopted such rules for n^^esid+^tW and
residential custor^^ on November 5, 2MB.-I Applicatiom for rehearing were filed, which
the ^omudssion is stffi considering. Accordinglyb the new line extemion rules are not yet
effective.

The `w61,1^.ion agrees with OHBA and finds that, in Case No. 01H270&LrL-Coi, it
approved line extension ^^^^^^ ^^ were wl°teduled to expire at the end of ehe
d.istribution m^e fivezea Therefore, Fa^^^^^ request to ^onth-Lue the ^^^g line
e^^^rusion policies regarding up»front payments is deniedm AdditionaUy, in liglit of t`^^ ^^
221 mandate ^^^ the ^^mn-imicsn adopt sW^^^ line extension rules that wiH apply to
FirstEnergy, we do not 1e-heve ffiat it makes seme to adopt a urdque policy for FinR^^^rgy
at tWs time. ^^stEnergy is, however, d.irecbed to indude aS line e-xt^^n expendituxm in
rate base until ^^ new ^^ extension rules become eff ecdve1

^ ^vailab{

-fhe Compwiies have p^oposed de1^rig language providing that copies of its tari,^
were '^vailabIe for public inspection at the Company's business ^ffice&' OCC opposes
Hs changex Staff Wso recemnw-rded that HnOh.,'^ keep d-" lanpAge,

49021 ^2t w^ 4907:2M25 of Or, ONa AdnenWmf^ ^^ Cam No. 0&6S-EL-ORD4 r-ind^ and Chd^
(Nawzat^er -5, 2008).
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The Com:wission finds &a^ the Com^^^^ ^^ssm-1 >.^^^ is reason^:^le in light
of the ^^^^^^on of Rule 49M, :1-1, O,A.Co^ which requim aD ubli^^^ to provide, upon a
e^^^ome^ ^^uest9 a copy of the apphca'^^^ ^, and f^^^^ requires that, s^ the utihty
does not mainh-dn a copy in the county where the ^^airaer is served, the utaity must
provide the ^^omiatioii in ffie format requested by the customer, These ^ovWons ensure
^^ ^e tari!.hs are ^^aUab1^ to customers. The existing taziff lanpa^ is ^^ecesua7 and
may be deleted.

Us^ ^^ ^^

The ^^^^^^ have proposed that ^ ^^^ which ^ ^^^ the Companies
to require ^^mers who want a paraUe1 in'^^^^on with the ^^mpan:a.es'
distribution system to pay for a dedicated ^^phone line. Staff reconunended addida^^
language exclti^a.^.^ net metering ^^istomers from th^ reqp^^^ent. ^ ^^^^^ ^^t the
proposed language would grant F^^^^^^gy un^etLf-i°ed diwmtaon in determining wm^^
net metering custorrtexs would need to ^^^ and pay for a dedicated Wephone lh*>
^^ argued ^^ SWf^ position comported with existing rules and ^t the rulemaking
process, ^affier gum a dWiibution rate case, was the appropriate fo^^ to raise their
^^^cerns.

The ^onunissi^n agrees that FirstEnergy should exclude net metering customers
^om, ftds reqa,iremen.t. F^^^erF^ has not provided any criteria as to ^^^^^ ^^ mebai.^^
customeR^ should be required to imta1.^ and pay for a Ud^phon.e line ^ the Cmu^^lon
bel.ieves that such a requirement has the ^otmtial to be unduly burdensome to net
metering ^tomers.

^^^^^^^^ ^^

First^erU has p^oposed a Pield Collection ^^e which would be asseswd as a
t°i^ charge any tirm the f%eld. personnel attempted to ^^Rect a d^^^^ account,
Fa^^^^rgy included a firrdt of three cWges per billing cyc1e> ^taff recommended ^t the
Field ^aUecdon Charge be hmiWd to one charge per bfl^g cyclea Staff is opposed to the
imposition of the charge Lf another actioyA is ^bnned instead of collec-don of fne
delinquent ^ccount ^^ agrees wik^ Stafjrs proposal to ^^ ^ ^^^^ to one field visit
per bffling cycie.

^^e agree with ^^^ proposd to Umit ^.^ chage to one charge per ^^^g cyc1e:
Although FksffineW arped #^t multiple chargm fa^^ ^^t-causat^on policies, we
^^^ that ^^^^^^ multiple charges on ^^^ accounts which are already
delinquent has the p^ten^ to simply ^^ ^^^^^^^^ ^penseti and PIPP
arrearages, which ^ then be passed on to ratepayers.
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The Companies have proposed an ^^M escalotor adjustment w^^^"-f-. ^^icoild apply
to certain miscelan^^ charges. The Camp^s believe that these ^^^^ relate to
specific cust^^^^ted sit^^^ons dut are very labor intensive and that the p^^^^
escalator -v^ serve as a pr0xy fai- labor increases and amuxi^e timely ^ve-ri of vncre^
costs (Csa. Ex. 15-B at 12).

OCC argued that ft p^^poAWL adjusbnmt violates the test year p^.,^ple codified
in ^'^^`.^P',^ 4. er x^^ Code. Suff opposed the adjustment as "w^ arguing dat
the C®nunissi^n has never approved. such an adjustment without an audit and
^^onohataon component and that ^^ is no need to adjust these ^^s more frequently
than a comp^eherMve rate case in which, aU components of the revenue ^^vment are
revie wed (Staff Ex. 18 at 8)<

The Conunissz^ ^^ ^t these proposed escalator adjustment should not be
approved because it provides no provisions for audit and ^^^^ciBation and because a rate
case, such as the instant proceel.^n& is the appropriateforam, to adjust these miscellaneous
^ges,

Misce.^eous

Fz^^^^^^^ ol*cted to Staffs recommendation that{ in proceedings brought to gain
^^cfts to prewdsese FirstEnergy be allowed to add court costs and ^^^mey fees to a
cust^me^ bill ard.y when a court ^^^ ^^Energy an order awarding ^^^ court costs or
^^omey fees. FirstEnergy argues ft.^ ^aRecdon of court costs and aitaTney few enmses
that costs are charged to those ^onums who cause the costs to be kwun-ed. ^C argued
that, under Commission pzecedent, ^^ is n^ apP^^^ to ^^^lwt coat costs and at^eniey
fees ^^ugh ^^e& bills. &r in re ^^^^ ^ & ^^^ ^^^^^, Case No, 95-656-
GAwAIR,, Opinion artd Order at 57 (^^^^ IZ 1996).

TI he C sion believes that this issue is a matter for the courts to d.ete^ on
the basis of each individual case. We ^^ unwiUing to approve any WW- provision
allowing FirstEnergy to ^^^^^ ^^^ costs and attom^^ fees on cust^^^^ ^^ irrespective
of whether a court has awarded such costs or feesa

The Companies have included a number of ^^^ where the tarffis;dm^ly cite to
the Administrative Code, rather than quoting or paraphrasing the applicable rule< ^^
believes that the tuiffs^ should include the substance of the actual rWe rather dmn a
citation.

Appendix 000238



O7w351mELmAM, et aL -42g

^^ ^^munissicn x^^ees uith. ^^e CompaMEM ^^^^^^^ propm^.̂  the
advantage of automatically I,^^^^thag mc€ future ^^^ changes by ^ ^ ^^ wtach
^^^ that there is no conflict between the Ohio Ad;.^^^^^^ Code and the
Coznpanies' ^ ^. A^or^^^^ the Otdo A^^^^^^^ Code would ^^afl in the
absence of an approved waiver.

^^^^ ^^^^^^ that the ^^^^^ change ^^ ^^^ ^ la^^^^ in
Section V(A) of the Compani+^^ tariffs to ^^^ ^t the language comports w-ith the
^oimmissiore^ decasioxi in M k Pkciz,cs vK Cola^^bus 56udwmt Pawer, Case Noo ^^FL-
CSSo The ^^^^ taxiii language states '^^jo ^^^ ^ ^ knad^ ^^^^^g the
d"a^^^ce in ^^^^^s under ^^^^^ rate schedules aFp^^cable to t^^ same cI^^ of
service<`a The Companies then recommended adding language stating A^^^^^ as required
by 1aw"5 to the tariff to ensure thst the wriffs do not conflict with ^^^ ^^stim. { ^C
argued that ^^s added language is insuff-icient in that it rm-ty inti.^^ate e^^^mm- who
have ^egi^^ clains against die utility by raising the prospect dm^ a difficult legal
process is involved.

The Commission notes ^t Us issue con^^ras existing b:riffs and ffiat rwAther ^C
nor Staff have d,emonstra^ that any customer has been adversely un^^cted by the
existing tariff provision. ^onethel.ewa the Commission agrm that the Com^anaess
proposed additional language is ^ppmpriate and ^^s the ^^^es to ^e this

Th^ Compm-des also prs^^^ to delete ^^ ^ language in Section V(D)
^^^^ to the transfer of final ^^ in the ^ of a ^^om^ moving Emm one service
location to another Iocati.m (Co. Fk ^^^ at 4,1), The ^ommis9ion agrees with the
Cornp&-.ies t^t the language should be delete&

The ^^pardes also proposed language that references the ^^^ cycles assmiated
-oAth changes in seasonal bWhig (Co, a. 15wB at 5), The ^omm'^ion agrees that the
Com^ani^ 1-iav+^ included a reasonable level of specificity ^ega^g when seasonal rates
shall apply and wiU approve the proposed language.

OTITER MUM

^^^ ^ ^

Fa^^^^ ^^^ted a^thorit-I to defer expenses ^^^^^^^ with storm damage
for recovery in future rate cases (Co. ^^ ^ at 10-11). As proposed, the level of test year
expenses would be used as a bawline, Actual storm ^^^^ ^ ^ in excess of i^^
baseline would be added to the defemd amount while a&ual s-tonn damge expenses
which are less ^ the deferred amount would be subtracted ^^m ffie ddemd, amount.
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^c opposed this request on procedural ^ouw.lwa, claiming ^t thb i^^ was not
addiessed in the Staff ^epoit and that Fhs^^er^ ^^ to ^^ a tim^v obj^^^ to SbEs
faflure to address the issue ^rt the Staff Report. Thus, ^C claimed. that this ^^ is not
pr^^^v before the ^^mn-dssioTL

"^^ Conuni^^^on notm ftt ^ixstEn^^^ Med the request for ^^^^^^ ^^^^ty in
Cwe No. 07-553-El.,AAM. ^^^use " is a request for accounting authority rather ffian a
rate case ^^^ the requ€remen^ that FirstEnergy file an ^^^^^ to an iwu^ not add^^^
in the Staff ^^^^ does not applyo

The ^onw-ilw^on finds that ^^stEnergy'^ request for accounting authority is
reasonable and should be granted. However, the Commission will not grant PimtEner.^
^uth^^^^ to ^^^ ^^^^ related to sfi^^ danAage an^efirdWy, This acco maHng
autho-aity sba1 expire the earlier of December 31, 2011^ or upon the effi^^^^ date of the
^on=issior'^ order in Fir^ffin^r&s next d. buti^^ ^^e cam4

MM Fd^^

^C o^^^ to the ^^^ of ^^^^^^ to ^^^^ a ^iguffican# ^^^^^ in the
funding of ^M or^grams in their application. ^C proposed an ^^^^^^h to DSMi that
contains multiple elements (OCC Ex. 3 at 3; ^^ a. ^-A)< ^C re^tr^nde^^a.t
eii^^ ^^ci^.°y and DSM programs shoul^. be ^.^'Veloped in a collaborative process
involving intere-sted sfi^ehold^ (^^ Exe 3 at 17). OCC noted that the RCF Stipulation
provided funding for ^^ programs only '^^gh the end of 2008 with arry unspent
amounts providing ^^^ for 20G9e OCC urged the Commimion to provide for
continuation of the existing programs and the expansion of ^^^^^^^^ ^^^^ for the ^^^
^^ana^ Commuri^ ^^nnwd€^ns Program tD $5 million ^ ^^ (^C Ex< 3 at 11)^

OF.A^ ^so -cftks greater funding ^or, I^^^^^^ ^ogram, OPAE contended that
the^^^On^ Of its ^tnew SMaltz suRwr^^ An in^^^^^ ^f $55 ^^n in rs,t-epay^r
funds to expand funding of the ^^g and succesdul Community Connections Program.
In additior, OPAE supports ffie creation of a coadaborativ^ of interested ^bLkehold^ to
esta^hsh a fmme-aark for expanded DSK

At the hearing, Staff wiLnm, ^^d thaw a Js a.^^^^iate
to devdop DSM pro^um (Pt. VI at 40-41). However, Staff argued that inaeasing
funding for d-ds program is premature because ffiwe has not been ^^ent tirne to
evaluate the effectiveness of the program (SWf Ec. 12 at Z^ Tr. VI at 43-44). FirstEnergy
agreed that ^^^^ funding at i^^ ^^ is premature (Cow Ex. 1&C at 2-3).
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A,_ .. 'Te,d in Section 1928»66, ^^vised Ca^^^ SB ^ ^^uirw electric distribFu^on
u^ti^ to implement energy ^^^^^ ^^^ ^^ ^ achieve ^^ ^avingg and
peak demn^ prognuns d:esignedto xed,r^ the ^^^ ^ peak ^^iando Sp^^^^ an
electric utiti.l. mz.i.^t adii^^e energy savm,^s m ^^^ ^^, and 2011 of .3 ^cent .5 p^^entf
and .7 percent, ^^^^^^^^ of the nonn^zed annual kWh ^^ of the ^^^ ^^^g the
preceding ^ ^ calen&,,-,: yean. This savings continues to rise un^'^. h^^ mmula^ve savings
reach 22 percent by 2025. Peak demand must be reduced by one percent in 2009 and by
,7-5 pexcent at'anuaU,^ ^^ 2018,

In ^^^ of these statutory nwd^^^ the ^^^^^^^ ^^ot a^^ with the
^^^pardes and Staff ^t increased funding for ^^ ^ ^^emaWre, Si,^^^t
investments in DSM ^^^garm wiR be :requized to ^ the statutory requirements and the
Commission agrees with ^^ that an ^^oach containing mulliple elements wip be
nec^^ (OCC Ex. 3 at 3).

As one step of such an approach, 6.e Conmiissaon finds that the exi^sd^^ ^^
^^^^wns should be continued -Mit^ ratepayer funding at cumentprogcar~^ levels and that
OW^ ^ropsai to ^^ease hmding for the Cam^a.urdty Connections Program to $5
mdllion per yeu should be adopted. Further, the Conumission direct% flua a collaborative
should be establ^^^^ to review the ^ost-effectiveness of these programs and to molm such
furdwr x^^^^ien^atims to the ^^nmii,^^^^ as are necessary to spend the funding
authorized by ^^^n and Orderi.^ a ^^^t-effecd^^ amnner. ^^^^^ ^hcmla^ ^^ ^
revised DSM Lid^^ to recover the ada^itionhi funding a^^Lorized by ffiis Opirdon and.
Orders However, the Commission notes that fuxth^ ^^^^ ^ffl be necessary in fu^
cases in order for FirstEnergy to meet the statutory ^da^ ^^ntdned in Section 4928.66,
RevisW Code.

Ad:van d ^ tarinv inf c /sn-mt Mketq^z od^ rid

The Conwtis^^^ believes that it is important du- t steps be taken by the ^lectdc
u.tiUties to explore and implement technologies, such as ^^ that wiU poten^^^ provide
benefits to ^^^^men in the 1ong-rmn.. As noted by Sftf^ a well designed AM program
could provide a road map for a wide range of opeTation^ u(Mty beneffis, as ^^ as more
difficult to quantify ^^ (Staff Em I and 3 at ^^^^ Staff Ex, 2 at 89-4

To this end, Staff proposed ^t an Grid rider be es^lia^ as a
placeholder nne°1umism for future m-covery of related costs amciabed, with ^^
^^^^^^^^ of this teclnology pd,.). Staff ^^^^end^ ^t tiv rider be set at a zero
balance ^^^ the Staff and the Canun.°^ion have had an opporhmaty to assm the ^osts
and benefits associated with the ^^out of a FirstEnergy AbG/Modern Grid project ^&).
Staff fu,^ ^^onunended ffiat the recovery of such ^^ ^mgh the Abg/Mo€^em Gxid
rider be net of any utility benefits ^sodated with ANU/Mod^ Gzid deployment gd.).
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The Compam^ agreed with the of the AWIT$ Ni-ad^ Grid aid^^ as a
^^^cehold^ ^^ansn-4 but ob"d to the lac,.^. of specTici^ contained in the ^^
Reports ^^prding the ^^^^^^^^^ of ^ ^^^^^ ^^ ^^ ^ the deployment of a cost
effeclive ANfff Modern Grid (Co. Ex. ^^^ at 5)..

The Com^^^on ^^^^ ^^^ ^^^ ^^ommen^ation and. finds that it is
appropriate to estab^^h an .^ND/^^^ Grid rider at this time that wffl be set at a zero
balamce unflt further evaluation of the costs and benefits of an AM/Modem Grid project
is completed, The Cairti:^iort, ^^efore, directs the Companies to work with Staff to
conduct a ^tudy of A^^^^^^^ Grid technology and deplo^^ent options at FirstEnergy.
`^ study ^^uld include an asses,^^t of potential ^^vamed. ^^ ^etitring technology
^vestmentsp open ^^^^ ^^^^^ planntn& I^^e-wge ANff dep^^yment, ather costp
effectiv^ mod^^^^ grid applications, and a cost/benefit analysis of such pmgrarm.

^ ,^'The as5-e°s^ ,M^^ -.°oposetl deployment strategy ^"^ by June 1, 2009, in ,^n ^
^^^ of the ammzssion4^^^ Pl^^bhop Regarding Srnarf A&L-ii"g .t'?^^^ynwntq Case No.
07-646-•^^^ (see Staff Ey- 9 at 6).

A-uthorized ^ men^ Sta '

OPA^ proposed that the Comrtdmion pro^.̀ kt FirstE.ner^ ^ uAng payday
^^^^ as ^^^^^ peymen^ staiiom. ^^^X contended ^t the colIoce6on of these
^^^^es encourages destructive borrowing ^^aefi^^ whi^^^ the Commission should not
^tiaci. ^^C a^^^ witit OPAB"s g^oposaL

The ^^nvnission beli^^^ that this issue is best add^eswd in the rulem^^ ^^^
rather ^ a ^^buti^^ rate ^^ and we note that we recently considered this issue in
Tn.re Review of CImpkrs 49111 01917 an^ 4901e1M18, Ohio Ad'r.^in^^w Code, ot aI.g Case Ilox €^
^^^U-ORDd Finding and Order (December 17, 2008)" We w.^^ ^^^^ to adopt ^^^^^
p-ropml for the ^^^^^ ^^ foilh in ftt order.

^FFECTIVE DATE AI^ ^^^ED MNGS;

FirstEnergy is hereby ordered to file revised ^ ^^^^s in accordance with the
^^ of this ^pirdon and order, as weU as distribute a customer notice widiir, 30 days of
the effective date of tb-o mvLqed tariffia The eff-echv^ date of the 'mcreme for diabibut€on
electric ^et-vice for TE and ^^ ^^ be for services rendered ^^^^g on a date n^^ ^^rli+er
than the date of tWs o^irdon and order and the date upon which four complete copies of
fim^ ^^ are filed. The effective date of the increase for disiri`1^^^on electric service for
^ shaR be f^rsmTvices rendered begftuii.ng on May 1q 2009.
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^^^^^ ^^ ^AQ^-

(^) CEJ3 TEA and ^E are electric Hgh^ comp^^^ wifl°,,in tiao- rn^^g
of Sections 4905a03gA^(^) and 4928.01(A)(7)X ^evisW Codes ^d,
as sud,4 am p^bY,,c utilities as defined by Se-ct€on 4905aOZ
Rew^^ ^adeF subject to the jurisdiction and mpmls^^ of the
^^^^^^on9 CEL T^, and OE are also el^chic- daska^^ution
utilities ^^ffiin the meaning of Section 4928,01(A)(6)p Revised
Ca&Reo

-46-

(2) On May 8p 2007, the Companies fUed a notice of intent to file an
application for an ^^^ in rates for electric d^stributico service
for ^ of the ^ompardesY service ^^^tori^^

(3) Also on May 6¢ ^^^ the Comp^^ requested ^^^^^ of various
standard filing requirements cr^ntained. in Rule 4901m7-01p Appendix
A, Chapter U, O,A-C.q to the ^tent that the ^^^^^^ ^^^^
^^rmataon related to generation service, which is now competitive
and no longer ow-ned and controlled by the Companies, or
information that is sensitive, confidential, or would be unduly
b=densome to provide. The Companies' ^^^^ requests were
granted on May 30d 2007 and J^::^^ 6,2007.

(4) F.^^tRner^ requested that the test year begin M^.^ 1, 2007, and
end February 29m 20N, and ftt ffie dat^ ^^^ ^ ^^^ 31,2W7. ^^
erktTy of Miay 30, 2CO7, the Comniission approved the requested date
certain and test year.

(5) C^n june 7, 20-0'l4 L%^ ^ompand.es fded an appli^afion to ^^ ^
^^^^^ ^^^ibuta,a^n rates, effer-ta^^ ^^^^^^^ 1, 2009, for ^ and 04
and effective May 2009 for CU

(6) On Au,^t 1, 2W7, the ^mmiwi^ issued an ^^ that ^^eprted
the appbcatic^^ for Ming m of June 7e 2007e

(7) On February IZ 2008, proofs of pti.b3^^ation of the application were
admitted into the record (Co. Exa ^^)^

(8) On December 4, 2W7^ Staff ffied its written x^^orft of ^^ifesti^^^n
with the Commission, mie for each companya

(9) ^^ entry dated December 21, 2007, p^^^ wishing to file objections
to the tbxee Staff Reports were directed bo ffle appropriate pleadings

Appendix 000243



^^ 551A^^-AIR, et al. 47-

by January 3, Z.XJ8p and ^^ ^^^ to ^^^^ were d^^^ to
^e motiom to intervene by j^^^^ary 15, 2WSy This entry ^
scheduled a prehearing coz^^^ for janumy 22s 2M.

(10) In^erventaon was gmited to OEG, ^^, OCCs OHBA, NOAC,
OP.^^ ^^elandq 05C^ OMA, CNE, Nucer, The Citizerm Ccxahtion,
Integrys, and ffil-r<

(11) Motions to admit the following counsel to p^^^^ pro hac vice
before the ^^^^issi^^ in ^^^^ proceeding we.b.^ ^ D--..^. C.
Rinebolt ^^r-Ahl, Cynthia A. Fw^ (CNE), Garrett A. Stone
(N^cor), and Mkahel K. Lavanga (Nucar).

(12) On ^^uarv 3, 20W,a s^^ctiuas to the Stafff Rep^^ were ffled by
FirstEnergy, ^^^land, CNE9 :^^^^ Kmgerp N^^^^, OCCa OEr,,,
OliBA6 OPAEi and OSC.

(13) A ^^^^^^ng: con^^^ ^^^ washeld on January 22X 2008,

(14) The evid^^ hearing commenced on January 29e 2008.

(15) Twelve locd pu^ik hearings were held at ^^^^ imatio.r^ from
March 5, 20M, to March 24, ^^ punua.nt to pubfishei notices.
Ap ° ^^^^ 654 membm of the public attended th,--.. ^^ ^^
public hearings and approximately 188 gave swom #esemmg.

(16) A partW st^pulatz^^ was ffled on February 11, 2008, and admitted
into evidence on February 25, 2008. The paa t,a,^ stipulation
addressed ^venue distribution and nonwregd^tial rate desagn
issues and was opposed by Cleveland, OSC, and Nucor. Although
not a signatory party to the par& ^ stipulation, supported tlte
stipulation during the ^videntLW hearing.

(17) The value of all of the Com^ed jurisdictional property used and
usdW for the rendition of electric distriWtion smic^ to th^
customers affected by this application, determined in accordance
with Section 4909.15, Revised Code, is not ^m than $983,574,074 fo-r
CM, $413d972,359 for TEA and $1,251,251,538 for O-P1

(18) A comparison of ^^ Companiesd ^^ ^^^^ revenue of
$435{968,832 for ^^ $156,930,091 for TE, and ^^^^^^^ for OE

with toW r^^^^^^^^ ^^^^ ^^^ Z7"1,8W20 for CEIA ^14609t128
for TE, and ^7,794,098 for ^B in^^^^^ ^^, ur-d^ ^^ existing

rates, COs TE, and OE had net operating income of $64,125,511,
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S10,340y^, an.d. $60g299r1A ^^pectively. This net anxsual ^.^^^^rie,
when ^^^^^^ to a rate ^^^ of ^^^74,V4 for ^^ SAI;^^^^^^^ for
TE, and $1a251,251,538 for OEP results in rates of return of ^^^
^^rcent, 2y50 ^^t and 4<82 g^rcent .^^specta^ely9

(19) Pta^^ of return of 6,52 p^...^^^^^ for ^^ 2.50 percent for M and ^^^^
percent for ^^ are insufficient to provide the ^^^^^^ reasonable
compem^on for the service they provide.

(29) A rate of return of 8,48 ^^^t is z' and ^wnable under the
^curmt&=es presented by this case and is sufficient to provide the
^^^^^ ^ compensation and return on the value of their
property used and useful in fi^^g electric distribution service
to ^^ ^^merse

(21) A ^^^ of return of 8.48 permrt^ applied to the No^ ^^
jurisdictional rate bm of $930,132,892 for ^^^ $377,913,435 for TE,
and $1;119P^^^^^^ for ^^^ and a debt retuxv. of 6v54 percent appixed
to RCP rate base items of $53,441,182 for CEI, $36p058{924 for TE, and
$131,599,498 for OE, results in ^^^ab^e net operating income of
$82,370q32,2 for CEL $34,405,313 for TE, and ^103,5a3a100 for OE and
income deficieracies of $18,244,811, $24yGK350^ and $43p253}^,

rc-spectively,

(22) The income deficaencies, when applied to the gmss revenue
conversion f^^^s and ^^^bined wfth dujjr respective adjusted
^^^tin,6 ... r .prod^ms revenue requirements of ^465,140,883
for CEI, $195,451,002 for TE, and $577,011,492 for OE.

(23) This ^^presmts an increase of $2961 72f051 for CEI9 $38,520^912 for TE,
and $68,918,262 for OE over the total revenues for the companieAx an
average increase of 6.69, 24<55, and 13.56 pmmt for CEL 7'l^, and
OHr ^^pecfively<

CONCLUSIONS OF LAW;,

(1) Ilx^ Companies' application was fil^^ ^ursumt to, and this
Commission has jurisdiction of the application under, the pravisions
of ^^ 4909.17, 4909.18, and 4909.19g Revised Code, and the
application comp1^esv- --h the ^^^^^ts of these fttutes.
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(2) A Staff a^vest€gat€on ^^ conductedg ^^ports of ^t in^^tigatio-ia
were duly ^^ and mailed, and public hearings were ^^^ the
^iften notice of whizich complied ^dth the requirements of Sections
4909.19 and 4903.063, Revised Code,.

(3 ) ^e partial ^,^^'ion ^.b§,9!^^. a` a axis^.^^:^^ ^z uaa^ p%iiit€e9s and

supported by Staff, 'LS rewona^^e and, as indicated herein, iihaU be
adopted in its er^^ety.

(4) The ^^^ ^^^^ mid charges for eledric distri^^^^ ^^^^e ar-e
insufficient to provide ^^^ ^pwdes with adequate net ^^^
^ompemation and return on their p^operV used and useful in the
provision of ^^ctrir distribui^on service.

(5) A ^^^ ^^ Jetmn ^ ^^^^ ^ ^^; nt ^ ^^ and remnable under the
circumstances of this case and is sufficient to provide the Co^^^^
just compensation and return on its prop" used and uWuI in the
provision of electric disi^^itior^ services to their cmtomemo

(6) The Companies are authorized to withdraw their cu.^t tariffs and
to file, in ^ ^om rev'^ Luiffs as approved by ^ ^ommi..^iar^
he^ein,

^^DER^

It is, therefore,

ORDERED, That the application of the Compardes for authority to ircrease its ^^^
3-nd charges for ^lectrie distribution seMce is granted bo the odm^ ^^ovided in this
opinion and order. It is, ftu-therz

O:^^^^^ ^t each company is autk^orized to Me in firW form four complete
copies of its tariffs consistent with this opinion aud order, and to L._...... ^^ ^^d withdraw its
supeneded t^^ upon the effective da^ of the revised tariffs. One copy ^bafl be fued
with this case docket, one copy ^^i be filed with each company's TRF docket, and. the
rewaini,^^g two copi^ shall be de-signated for distribution to the ^^Ws and tariffs divisiort of
the Commission's utilities department Each company ^haU ^^ update its tariffs
prea^^ously,ffled efectrs^^^^ %dth ^e Conmdssim6 docketing di^^^^ It is, .^uther,

ORDERED, 'Chm^ the effective date of the revised tariffi for TE and OE sha1 be a
date not earlieT than ^^ date of this opinion and order and ffie date uprr€ ^Wch ^^^
complete copies of &W tariffs are filed -with the Commission. I'^^ revised tariffs shall be
effective for ^^^^ ren^exed an or after such effective date, contingent ^^^ ^ review
and approval by the ^oma-dmior^^ It ism further^
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^^^^^^^ That the ^^^^ date of &e revised tariffs for CEI shaR be a date not
earlier than both May 1p 2009, and the date upon wba.--h four complete copies of final bviffi
are filed and approved by the ^ommission. ^^ revised ^^^ ^^^^ be ^^^e for
services rendered on or after such effect ive date. It is, furffier,

ORDERED, That the Companies ^^ notify ffiki^ ^^^men of the changes to the
tariffs via bi^ message or biU kLwTt within 30 days of the effective date of iher^vised
tariffs. A copy of this customer notice shaff be submitted to the ^^^^^^on^s Servke
^^^^^^:;^^Z^ and Enfcrcement DeputnentF Reliability, and Service Analysis Division at
least 10 days prior to its distribution to ^^^omm, It is, €urenerF

^^^EREDr That a copy of ffis ^^'wlon and order be served on ^ ^axties of rword,

^^ PUBLI '^ ^ONR^^^^ OF omo

^

Man ^, ScluiberQ Chaima^^

^aul A. Cer^^^lella
,01

°
^a^^a.s^

KWB/GAP:ct

Entexed in the j^^

^^^^1 2WO

^^^^^ ^^ ^^m
Secr^twy

Ronda ^^^^

^^^^ L ^dbertlo
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BEFORE

^ ^^^^ ^ ^^^AMISSi^^ OF ^^O

In the ^atter of ^^^ ^^^^^^^^ of ^^^
^^^ ^^^^^^ The ^^^^^^^^ ^^^
^uminating Company, and The Toledo
^^^^^ Co^,pany for Asathca€.iy to Incr^e
Rat^^ for ^^^^^^^ Service, Modify
Certain Accounting ^mcficesm and for
TarW Apgrov^.^,

C-aw Nos 07-551a^l,,aAIR
Case No. 07g552µELA'T'.,^
Case No4 W-553- ^-A^
^aw No. ^ ^54-ELµUN"

^ QN ^^ ^^Nfflff1f^NEF, C ^`^ L. ^ ^^^`^ ^.^,^^ ^^'^ Q^^
^^ ^ ^ ^ ^ART ^ ^ ^ ^^^

We concur with our co^,^gues gx e:^^ asp^ of ^ ^ph-ds^n and ^^der issued.. in
this matter with the exception of the analysis, discw^ionp and resultant impact of the
calculation for -the Distribution Deferrals wbich, as calculated in the majority opinion,
would perrni# the Companies to recover ^^^ for a portion of distribuld€^n costs,

Ln C.^ No. 05-1125-EC, -ATAq Ir^ ^he Mattet° of ^he Applir^fim of Ohio Edison Company
for A€^thor€ty to ,^^^ Certain Accounting Practkes and,^r Tan,^`Appromis (t^^ 'RCP case"d),
the ^^sAon a^.^thorized the capitalization and defen-si of up to $150 raitlion
di^^^^on ^^^ in each of the three years, 2006 through 2008, The Com,^^^ion
recogrdzed tiat ^.^.^ practice was a deparh,^e from genaraIy ^^gnized ^epk#ozy
principles that ordau-ay expensw incurred by a public u^ty must be recovered, if at all9
through ^^ revenues but ^^^ruuned dut "both exigent circumstances and good
le.asm9d erasted to "deviate in ^ co'ntraDed wayrd from ^ regulatory prindple bc-cause
r"th^ ^^^^^ are dearly in need ^^ ^^^aifimnt and cosUy improvements to their
ft-tfras^^^^." Further the ^^^^^^ stated tbat, 49Iw)e wiB approve the deferral
concTt in this case premiwd upon the understanding ffiat the expaisw related to
^^^astruch= improvement and '^ increased expenses for mahit^^ of ^^tructure
and rehability wiU yield n^mazy improvements dmt otherwise would have been
r^^^zed,, for company financial reasons, over a much tongw period of time.' RCP em
Opinion and Order at 8-9,^ ^omn-dssior^ emphasized t:iate

We are n-dndful that such deferrals must be scrutEnized to amure that t^
costs to be d,e.^erred. ^ ^^^wnab^^^ appropriately incurred, clearIII^ and
direcdy ^^latzd to speofis^^ ^^^^ ^^^^^ improvements and
^eli*iL.^ needs of ibe Cor^parLiesg ot^^ in ^^^s of expenu amunis at^^^
included in t.^ rate ^^^^es of wch ^the Compaa^iesy

Emphasis added. RCP ^m OpWon and Order at 9, Thus, during the course of what
^ounted to a rate fremp to promote the common interests of the Companies and the
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publica the ^^^^ion permitted the extraordinay mme+d.^ of deferral for ordinarl
operating exp^^ but orl^ ^^ ^e degree to which those expend;a^^^ were in L-xcess of
the ^^enu^ amoun^ gmd^ available as induded- in the ^^^^ ^^^^ of ea^.^, of the
Campardes. Thds hmitataon awured ^^ the Companies would not recover tvA+^ for the
^^ ^xpendibiresr

The Companies folloveed the ^ommission^^ Opinion and Order in the RCP ame
with a 8dMokian for Clarfficafior€,d^ ^Hch sought explidt Cc^^^^^^^n mnction for a-m
Compardese prop^^ ^t"the most appropriate ^^^ [to ^etern-dne wl.ich distribution
costs ^^ ^^^e6s of expense w^^^^^ is alr^ad^ contained in the e3dskin^ rate
be to compare -^A^^ levei of da^^buti^n operation and maintenance experLws app^^ed by
the Commission in the Transition Plan p^^eedin^^ 99-1212-ELETP In the Matter af the
,^^^^^^^ of .pkrst,^^wrgy Corp, on BghWf of Ohio Edison Company, The ^^^land EfecHc
IXlumiwti^g C4r^qapq8 ,i^^ 77ie T^^^^ Edison Cmpanyfor App°^^f of ^r Tr^^^^^ Plaa^
^^ ftr A^^^oAwHon to Collect Tr^^^^^^ Revenues (E`^P case)m to the ^^^pwdesg 2006
distribution operation and nuintamce expeasesas' Motion for ^,°iarification at 4. ^
ComrWssiora, characterizins the ^ompaWes' Motion as rehearing request to "mcadify°` ^^
order, did not adopt tks bright line testo Entry on ^ehear^sg a,"- M. Ra^.^a ^ it
acknowiedged that "diere may be difficulty in dekermh-dng ffie amounts of di^^^^on
O&M exp^ embedded in current rates ^t relate to the specific (approved.^ ^^^
categories. It directed Compardes as foHowsi

(8) - 5,^ereforex using -1 c :nfomiati^ ^^ is available, the test for -wha.t
amounts may be included in future distribution deferrals under the
^^shaU be:

(A) If FirstEnergy spends ^^^^^ ^ the ^^^^ ^^^^ of its
^^hibutio,n O&M vpxxLgw embedded in current x°ateg, fihef

(B) pintEnexgy may d.efm, up to $150 ^^ or the excess
amounts desermined ia. 8(a) above, whichever is lower in
eTensm bacat, are a-,.isaastabieto the expense categories ^ted

in Attachment 2 of joinE Ex- 2,

Entry on Rehearing at 4.

In the Instan^ matter, the Companies ^ to recover aU distxabu^^^ O&M expmm
over the ETP case ^^selirLe, as it proposed to do in its Motion for C'^^^tion in the RCP
case and w1^^ the Commission, given khe opportunity to adopt, did not The :^^ority
OpWon used this ^^^ to cdcula^ ^eferrals9 However, by the ^^ the ^onun€W^^
approved the deferrals in the RCP ^, the Companies' distribution revenues had
^^^med. Using as the ^^sehne ep^^ or revenue requirements from the Compariesd
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earli^ ^arsidon case pewdt the Companies to r^ver its expenditures once t^^ugh an
incr^.^ in revenues und^ ^^s existing r^^es and a smanc^ time by calculating d^^^
^^m b^^^ ^^^ did not reflect what the Company was ^^^^^^g at the ^e the
deferrals were approved.

We ^eli^^^ ^^t an ap^^^riA^^ calculation of the basdine should ^^o by looking
at what ^^ embedded eng the Companiese rates, not what was in its revenue requirements.
Takng this approach, we would caleulate the percentage of the Companies rates that were
being used to recover the expvnses identified ^ the ^^^^ baM%^^ calculation and apply
II'Lat peramtage to the ^^^^^^^^' 2,006 ^^ght ^p^ a:m^ revenues to ci(culate the
baspJi°ae for these defexr^.

a^ 14
Cheryl L Robata^^ ^^m-dsk^ner Paul A. CentoleUaa ^mniiwioner
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^ PUBLIC UTIUTES ^^^^^^^ ^^ ^^^

In the -P&tter of the AppIl^^^^ of £^^o
Edison ^^^pany^, I"he C^^eland Electrk
Muma.na1in^ ^omp^^, and The Toledo
E^^. Company for ^,u^^^^ to ^ ^^^^
Rates for Distriba^don Sm-vicek Modify
^^^ ^^cwu€^^^ ^^acticesa and for
Tariff App^vals.

^
^
^
^
^
^
^

^^ ^^^ 07-651m^^^
Case No. ^^ ^52-EL-ATA
Case No. 07-553M^AAM
Ca..^ NTe. 07^^^^^

OPINION

^^^^^^ ^^egals

As stated in the Opinion and Order, the ^^^^^ were authorized to defer up to
$150 ^io^ per year in distribution ^^^ for 2006, 2007, and 2008 as a result of the
^CP Sdp^^^orL In ^ case, the ^mraisgon finds flut the amount of the 2007
distribution deferrals included in the rate base should be the balance as of the date cerWn.
We .^^ find ^^ Staff 'tia^ properly calcuiabed the amount of the distribution deferrals
in accordance with the RCP Stipulation and our order adopting the RCP S1^^^atiom
Based on a review ^^ ^^ ^d in t^ ^^e and tlip- RC^ ^^^^edhy, wtdr-h hy-lud^ ^
stipulation sigaed, by the 01CCd the most reasonable ^^^^^^^on and resuli^^
condusion is to ^^^^ ^^ ^ ^^^^^ ^^r the distribai^^^ O&M expmm cunently in base
rates, ffie distdbutaon O&M expenses established in the FixABnergy electric ^ition plan
proceeding, Casp- Noo 99-12124El.,-EU. Any ^^^nimended adjustment to that calculation
falls to ^oo-^e that ^istribut€^, rates were frozen during ffiis peziod an-J that
reallocations of revenues or expenses should not ^ ^ed without consid^^ ^
factors contemplated by the distn`bution rate fornula

Alm R. Sdui^, Ch^^^rian
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THE P^^ ^^ UTILITIES COMI%:fi^.^^^ON O^ ^^O

In the Matter of Lhe Commissi^n Review of ^
the Capad#y Charges of OI*^^ Power ^^ 140, 10«^29

R^^w^^^Company mid Columbus Southern Power ^
Companye ^

^^^^^^ ^^ ORDER

'^.^ ^ommission, coming now to consider the evidence presented in this pro-ceedia^^
the transcripts of the ^^^& and briefs of the parfies, hereby issues its opi^^^ and ordez.

APPEARA

Steven T. Nourse, Matthew J. Satterwhite, mid Yazen Alan-€i, American ^^^^
Power Service Corporation, One Riverside Plaza, 29th Floor, Columbus, Ohio 43215, Porter,
Wright, M^^^ & Axffiua~, LLP, by Dardel i^ Conway and Christen M. Moore, 41 South Fc-ligh
Street, Columbus, Ohio 43215, and Quinn, Emanuel, U^guh^ & SuUivan, LLP, by Derek L.
Shaffer, 1299 Pennsylvania Avenue Nf^^ S-aite 825, Vhshington„ D.C- 20004, on behalf of
^^^ Power Crsmpanyo

M`^^ DeWine, Ohio A^^^^^ General, by John I-L Jones, Assistant Section Cl-^ef, and
Steven L Beeler, Assistant .a^^om^^ General4 180 ^^ Broad Stre-et, Columbus, Ohio 43215,
on ^^ of the Staff Gf the Public Utilities Coinxissioz^ of ^liioa

Bruce J. Weston, OW^ ^^^ume& Counsel, by Kyle L. Kern and Melissa k Yost;
Assistant ^^^umere ^^tnisel¢ 10 VV^^ Broad ^treet Suite 1800, Columbus, Ohio 43215s oz
behalf, of the residential ufli^ consumers o#^^^o Power Company.

Boehn'a., ^urt% & ^owryr by David. F. ^oehra, MchaeI L. Kurtz, and Jody M. Kyler, 36
East q-even^ Street, Suite 1510, Cincinnati, Oiiio 45202, on ^htff of the OIdo Energy Group.

Taft, Stettinius & Hollister LLP, by Mark S. Yu.r^^^ and Zachary D. Kravitz, 65 East
Sta^^ Street, Suite 1000, Columbus, Ohio 43215, on behalf of The ^^ger Company.

McNees, Ilal3^^^ & Nurick LLC, by Samuel C. Randazzo, Frank P. Darr, and
Joseph E. OUerp 21 East State Street, 17th Floor, Columbus, Ohio 43215, on belaalf of
Industrial Energy '^^-Obi^^

Vorys, ^atert reym^^ & Pease LLP9 by M. ^^ward. .^etxico^f and Li^^ ^^^s-Clark,
52 East Gay ^^^^t^ P.O. Box 1008^ Columbus, Ohio 43216, on behalf of Constellation
NewEnergy, Inc. and Coa^^eH^^^^ Energy Commodities Group, Inc.
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Vorys, Sater, Seymour & Pease LLP, fy M. Howard Petncoi=f and Lija Meps-CUxk,
52 East Gay !.3trees P.O. Box 1008, Columbus, Obio 43216, on belzalf of D°axect Energy
Services, LLC and Direct Energy Business, LLC. '

Vorys, Saterr Seymour & Pease ^^^^ by NL Howard ,^etiica.^ and ^^a Kalep^-CLw^^
52 East Gay Street, P.0, Box 1008, Columbus, Ohio 43216, ox°^ ^^ of the Retail Energy
Supply A^sociati^rL

'^oryss Saber, Seymoux & Pease LLP6 by M. Howard Petricoff and Lija ^aleps-Gark,
52 East ^^^ ^^eet P>O. Box 1008^ Columbus, Ohio 43216, Eimer ^^ ^^^ by David M,
SW-d, 224 South NUchigan Avenue, Suite 1100, Cl-dcaga, UI^^^ 60604, and Sandy I-ru
Grace, 101 Constitution Avenue NK Suite 400 East, Washington, D,C. 20001, on bemf of
Exelon Genexat€on Company, LLC.

Mark A. liayd^ ^^tEnergy Service Coxnpany9 76 South Main Street, Akron, Ohio
44308p Cadlee6 Halter & Griswold, LLP, by James F. Lan& Laura C. McBride, and N. Trevor
Alexander, 1400 ^^^Bank Center, 800 Superior Avenue, Cleveland, ^Wo 44114, and. Jones
Day, by David A. Kutik and .^^on R Haed^^ 901 Lakeside Avenue, Cleveland, Ohio 44114,
on behalf of FirstEnergy Solutions Corp.

Brir-cer & .^^er UP, by ^o-inas J. UBrien, 100 South Third Street, Columbus, Ohio
43215, and Richard L. ^^tes, 155 East Broad Street, 15th Floor, Colurnbusq Ohio 4321as on
behalf of the Ohio Hospitial-Association4

Bricker & ^^^ LLPm by Lisa G. McA^^^, 100 Sotedi Tbird Street, Coiu=a`busf 01-do
43215, on behalf of the ^Wo Manufacturers' Asse^^^^orL.

Jeanne W. Kingery and Amy B. Spiner, 139 East Fourth Stxeet, Cincirma€i, Omo
45202, an ^eha.lf of Duke Energy Retail Salesk, LLC and Duke Energy ^onunp-rciaT Asset
^^gementX Inc.

^^ Shatevan^ ^^, by Mark A. VAItt6 Andrew J. Campbell, and Melissa L.
Thompson, PNC Plaza, Suite 2020, 155 East Broad Street, Columbus, s^^^ 43215, and
Matthew ^^^^ 6100 En^^gd Parkwaya Dublzri, Ohio 43016, an bekahl of Interstate Gas
Supply, Ine.

^^^^y Ca^^^r! LLC, by Dane Stinson, 10^^^^^ Broad Street, Suite 2100^ Columbus,
Ohio 4321.59 on behaff of the Oldo Association of School Business Officials, Ohio S-^h€^^^
Boards A.ssmxataony Buckeye Association of School Administrators, and Ohio Sch^^^s
Council.
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^^^lerF B.^Owl", ^ & Ritter, LPA, ^^ Roger P. ^ugarx^^ 65 East State Street, Suite
1800, COtumbas, ^MO 43215, on behaff of the National Federation of L^^^pendent Business,
OMo Chapter.

Bell & Royer Co,, fPA, by Barth E. ^^yers 33 South Grant Avenue, Columbus, OMO
432156 ovL behalf of Dominion ^etafl, Inc..

Ice MM^r L^^ by (Ileistapher L, MIMers Asim Z. Haqueg and Gregory R Dum, 250
West ^^e&, Col€inbusf ^^^ 43215^ on behalf of the Association of Independent Colleges
and Ura.versi,ties of Otiio.

Ice MiUer LLP, by As.im Z. Haque, Christopher L. Mffiere and ^^egory M. Dunn, 250
West Street, Columbus, Of^o 43215, on behalf of the city of Grove G.tyX Obloe

^^^ON.

L HISTORY OF, Tf^ ^RQaED1^G

On Novemter 1, 2010, American Electric Power Smi^^ Corporation (AEPSqf on
behalf of Columbus ^utherr^ Power Cornpany (CS.^) and ONo Power Company ^^^^
(jointly, ^P-Ohia or the Com.pany).1 filed an appficati^n with the Feder.-J Energy
^egulator^ Commission (F.^^C) in FERC Docket Noo ^RII-1995. On November 24x 2010, at
the direction of FERC, AUSC 'r.^^^ the application in ^^^ Docket No. ER1.1m2183 (FERC
f,ling). The applaration proposed to ^^^^ the basis for corrap^nsattob for capacity costs to
a costAbased mechanism, pursuant to Section 205 of the Federal Power Act (FPA) and
Section D.8 of Schedule 81 of the Reliabifity Assurance Agreement (RAA) for tr.^e regional
t^^^^^on organization (RTO), PJM Interconnection, LLC (PJM), and xreduded proposed
formula rate terrLplat^s under which ^^ ^^^ would calcalwxte its ca^ad^ costs,

On December 8, 2010, the Coru-ni^^on found that an investigation was necessary in
order to deter€^^e ffie impact of the proposed change to AEP-Ohia`^ capacity charge.
Consequently, the ^onu '^on sought public comments regarding the foUowin^ issues: (1)
what changes to the current state co^pemtx^n mecf^sn-i are appropriate to determine
AEP-Ohio9s f.xed resource requirement (FRR) ^ap^dty charge to ^^^ competitive r^^
^lectric service (CRES) pr^v.-ders, which are refmed to as alt^^ati^^ load serving entities
(LSE) within PJM; (2) the degree to urkdch A;^F-Ohio3^ capacity charge is currentiy being
recovered through retail rates approved by the ^omnvsston or other capacity charges; and
(3) the impact of ^^hWs capacity charge upon CRES providers and retail competition
in Ohio. The Commission invited all interested stakehesld.e,r^ to su^^^ written comments in

By entry issued on Manh 7, 2012, the Ca^^num'on agproved. ^^ ^onCL-med the merger of CSP into OF,
e-ff^^e Decmber 31, 2011. In the ,'^ner ^^t^ Aprlzcaad^m of Ohio Paux-r Company and Columbus Ssu#,hem
^^ Camp^^^^ ^uHwrzfy tz^ M,,rg,- and Rr&ak-d f^^ovaL, Caw Noa I0-2376-ELAJNC^
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the proceea^eg within 30 days of a^suance of the ^ntry and to subrrdt reply comments wiffiiz
45 days of the issuance of the entry. AdddtiorwHyF in light of the chmige proposed, by A^^-
Ohio9 thp- Cc^^^^^on ^plic.itly adopted as the state compensation ^^hanism. for the
^^^pa^rf, during the pendency of the review, the current capacity charge esta'^^isb^^ by
the t^^^^^ear capacity auction conducted by PJM based on its retiabilit^ ^^cLng model
(RPM)a

^^ January :20^ ^011g ALP^^o filed a motion to stay thereply cornment pezicd and
to ^^^^h a procedural schedWe for hearing. In the a1.teriative, AEP-Ohio requested an
extension of the deadLine to .^^ ^epiy comments unfil January 2^^ 2011 in support oi its
motion, AEP-O1dr^ asserted that, due to the recent rejection of its application by PERC based
an the existence of a state compensation mechanism, it would be necessary foc the
Commission to move ^^^^^ with an evid^^tiaxy hearing process to establish the proper
state eomper^^on mecbAnism< A^-Oh€^ argued that, in light of this recent development,
the ^^^^ needed more time to file reply comments.

By entry issued on January 21, 2011, the ^^^^^y examiner gmnt^d A^P-Ohie'^
motion to ex:^^nci the d^adUne to ffle reply cc^inments and established the new reply
cor^ent deadln^ as February 7s 2011. The January 21, 2011, entry also determined that
AEP-Ohio's motion for the Commissa^^ to establish a procedural schedule for hearing
would, be comid^^d aftex the reply comment period had ca^nduded,

On January 27, 2011, in Case No. 11n ^EL^SSQg et aI< (11-346), A^^-Ohio filed an
application for a standard service offer (SSO) pursuant to Section 4928.141, Revised Codes2
The apphcatio^ was for an ^^ecWc security plan (ESP) in accordance with Section ^928.143Y
Revised Code.

^Otirns tO intmvera^ in the present case were filed and, hitervention was graTited to
the following parties: Ohio Energy Group pEG)6 ind€^^ Energy ^^ers-Ohia^ ^^BUa0luo
OhiC COzSUMer-5s Counsel ^^^^ Ohio PartnerS for Affordable Energy (OPAE)^ okd^
Manufacturets" AssocMon (OMA); Ohio 'Hospikal Association (OHA); Direct Energy
Services, LLC and Direct Energy Business, LLC Oointiyi Direct Energy); C^^^^^^ation
Energy Commodities Group, lnc. and Constellation NewEnergy, Inc. Oo'sntTys
^onsteUa#ion); FirstEnergy Solutions Corp. (FES); Duke Energy Retffl Sales, LLC and ^^^
Energy ^ommeirial Asset Management, Inc. Ooi^^^, Duke); Exelon Generation Coxxapany9
LLC (Exelon); Interstate Gas Supply, Inc. (IGS); .^^^ ^^iergy Supply AAsss^ation (RESA);

2 Ira the Mafr#a of ^ Appdiczkion of CSlumbm Soutfrerrx Pwwr Cnr^^y and Ohio Pravr r-ompany fo'°Aus&sora^y to
Estc¢^^ish a Stcanclard Sar^^ Offi7 Pursu^t to Sec€atfae 492,9.143^ ^^ed Code, in the Fam of an E€^^^ Securab^
.^^^ Case Nassv ^ ^-346-EL-^s̀SO and 11r34&EL-S50; In tlw Matter of the ,f^^ikation of Co?umbus Sou#hem
Pawer Company anA Ohio Pcuvr -rompgmy for Aprau¢z^ of Certain Accoun?ing AuPhoriN6 Case Nos. 11-349-EL-
A.^ ^d 11-2350-EL-AAK

3
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Okdo Association of School ^^^^^ Officials, ^^^ ^^^^ ^eards Association, Bu&eye
Assmiat€on of School A^^tra^^^^, and Ohio Schools Council (collectively, Schools);
Ohio Faxm .^^^^u Federation (OFBF)m The Kx^^^ Company (Kroger); ^Ma ^^^ of the
^ationwl Federation of Indepen^^^ Business (NFIB); Dominion Retail, Inc. ^Dan*nion
Retail); Associadon of Endependent ^^^^^^ and Universities of Oba,o (AICUO); city of
Grove City, OWo (Grove Ciiy); and ^^o i"-Ons^.~^cti^^ ^^^er^ ^oalii^^^ ^^^^ ^

Initial comn^^^^ were filed by A^ ^^^, TEU-Ohio, OMA, OHA, ^^^^^ation,,
Direct Energy, OEGr PM, OPAE9 and OCC, Rep^^ comments were filed by AEP^1-dos
OEG, ^^^^elktiond OPA^, FES, wad OCCs

By entry issued on August 11, 2011, the ^^orn^^ ^^^^^^ set a procedural schedule
in order to establish an evidentiary record on a proper state comp^ma^on ^^ch^sm. The
e'videnUaq hearing was scheduled to commence on ^^^obex A.; 2011, and interested ^axti^^
were directed to develop an evidend^^^ record on the appropriate capacity cost
pricing/recovery xnechardmk, i^^^udin& if necessary, the appropriate components of any
propowd ca^ad^ cost xecoveq m^^srm In accordance with Lhe procedural schedule,
^-OH.r^ ^^ direct testimony on August 31, 2011

On ^^tembex 7, 2011, a stipulation and recommendation (ESP 2 StipuIati.o.n) was
filed by AEP-OfdoE Staff, ~id other pardes to resolve the issues raiwc^ in 11-346 and several
other cases pending before ^^^ ^omniis^^^^ (^^^^lid^^^ ^^ses),-5 including the a^ove-
captioned case. Pursuant to an entry issued on September 16y 2011, the consolidated cases
were consolidated for the sole purpose of comi^^^g the ESP 2 ^^^^ation- Tn^ September
16, 2011,ent^ also stayed ffie procedural schedules in the pe.nd.iii^ cases, includii-^g this
proceeding, undl the Commission specifically ordered otherwise. The eviden^^^ hearing
on the ESP 2 Stipulation ^ommericec3: on October 4, 2011, and concluded on October 27,
2011.

On December 14^ 2011, the Comn-dssion issued a..n op^.-don and order in the
^^^^^dated cases, modifying and adopting the ESP 2 Stipulation, including itr, two-tier

Qn April 1^, 2012F OCMC Med a coerected cover sheet tO ab s^Oticn for a^^^tiom ^^^^adn;g, ffiaP, it did
^^^ ^b^nd to seek ^^^^^^ ^ ^ cosp-
1r^ the ^^aqzr of the Applicatian q^f €^^ Pmer Company and Cofum^^ Southem .^^er Cszm^^yfvr Au^^^ to
"e ca Rztated Apprr^valsy Case No. 10-2Y76-Ei-t^NC In W Ma#^ of the Appizccs^on of ^^^^mbus SmthZrn
Prruw Caripany to Amend ztv, Ezswr^^^ ^urtailmen.^ Scrvic2 Riz3em, Case Nlo. 10-343^E"-ATAr ^n the !'u^atkr af
the AppL^mfion of 0^ub Pemer Compirrzy to Amea its Emergency CurWmmt Servise Mders9 Cas2 No, ^^^^
ETL-ATAf In t€eklafte^ of the Gm^^^on ^^^ of the Cepaes^ ChArps of Ohio Arwer Company and Co^^^^
-%uAern Powtr Companyf Cam No. 10-2929-EL-UNCy ,^^ ^ Matter ^f Ar Application of Columbus Soutlwrn
Powe, Csaa^pony for Appr^^ of a Mechanigrn to Recover De,^^ Fuel Costs Pursuant to Section 4928,344,
Rzaa^d Code, CaseNa< 11-492D-EL-RDR tn the Matfer of ^ Application of Ogdo Pouw Company fi°.^^^^
^^ ^^^^ fo Rec^ ^^ftrrer^ Fu^ CoAs Pursr^anf la Sesfiian 4928^14 Revised C-ode, Case No_ 11^921^
^L-RDF,
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capacity pricing methanis.r^^ ^^^^^quent^^^ on ^ebrumy 239 2012, the Commission issued
an entry on rehearing in the consolidated cases, granting ^^eming in part. Finding t-mt the
signatory paxdes to the ESP 2 ^^pulation had not met ^^eir bu-rd.en of €^emomtsadng ftt
the sti:p^ation, . as a package, benefits ratepayers and the p^^^r. intmest, as required by the
^omn,&sion°^ three-part test for the consideration of stipulatiom, the ^onunission, rejected.
the ESP 2 Stipu.lation. The Comn-dssion directed AET'aOhio to ffleq no later ^ February
28p 2OIZ new proposed ^'°^ to con^.^.ue the p^^visiom9 terms, and €:onditio.^ of its
prmn^^s ESP, in^uding an ^^prop^"̂ .ate application of +capadty charges under the approved
state compensation mechanism, est^^lished in the present ^^^^

By entry issued on March 7a 20`IZ in the abo-ve-captioned case, the Commission
irnplemers.ted an interim capacity pricing mechanism propowd by AEP-Ohio in a motion for
relief ffled on February 27•, 20120 Specifically, the ^omn-tiss^on approved a two-t^^ capacity
pricing mech&-ism modeled after the one recommended in the ESP 2 Stip^^or, Approval
of t^ae hiteiim capacity pricing m^^^^m was subject to the clarifications contained in the
Cr^mrrdssion^s Januaxy 23a ^^^^ entry in the consolidated cases, i,n^ludinp the clarification to
include ^^^^^^^ customers as governmental a^^egati^it customers eligible to receive
capacity pricing based on ^jWs RPM. Under eie two-tier capacity pricing mechanism, the
fiTst 21. ^^^^^n,'C of each customer class was entitled to tiez-one, ^Ivi-based capacity pricing,
AlI customers of governmental ^^^^gatiom approved on or before November 8, 2011, were
also entitled to rer-eive tier-one, RPM-based capacity pricing. For all other custo^aers{ the
second-tier c.i^^^ for capacity was $255/megawatt-day (MW-day), In. accordance with the
March 7, 2^IZ entry, the interim rate was to remain in effect untd May 31, :' ;^03.2, at which
point the charge for capacity under the state compensation mechanism would revert to t^e
current RPM price in effect pur^uaiit to the PJM base residual auction for the 2012/2013
delivery year.

By entry issued an Mbxch 14, 20I2, the attorney ^an-i.z^^^ ^stablbhed a procedural
schedule, wM^h included a deadline for ^^bio to revise or update its August 31, 2011Y
testimony. A prebea..^g conference occurred on Apxil 11, 2012, The evidentiary hearing
commenced on April 17, 2012, and^ concluded on May 15, 2011 During the evidentiary
hearing, AEP-Ohio offered the direct testimony of five witnesses and the r^butw testimony
of 6ree %itn^^ses, AdditionaUyF 17 witnesses testified on behalf of various i,^^^^^^ors and
three witnesses testLied on behalf of Staff.

On April 30y 201Z A^^^^ filed a motion for extemioi-i of the int^^ ^^fief granW
bY the ^Omaxiss€On in the March 7y 2012, entry. By e-ntry issued an May 30, 2012, the
Commission approved extension of the inkeri^ capacity pricing rnechanisin ducru,^^ July 2y
2012-

^°^dai. briefs were filed by the parties on May 23q 2012, and reply briefs were filed on
^^^y 30Q 201Z .
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AEPa^hio is an ^^^^ light company as defined by Section 4305.03(A)(3)a Rievised.
Codeq and a public utility pursuant to Section 4905.02m Revised.. Code. AE^^^o is,
therefore, subj^ to ti^^ ^^^^ict€^^^ of ^^ Commission pursuant to Sections 4905a^^
4905.015, and 490106, Re^-^ed Code,

^,̂ r. accordance with ^^^n 4905,22y Revised Code, all charges f'^r service ^^ be just
and ^easonaioie and not more than allowed by law or by order of the Camn-tissiom
Additionally, SKtaon DB of Schedule 8e1 O^ the RAA, wbich is a portion of PJM's tariff
approved by FE€^Cf is informative ^.^ this case. It states:

In, a state regulatory jLu-isd^^^on thai has implemented ^^^d
choieed the FRR Entity must include in its FRR Capacity Plan ^
load, inrluding expected load grc^^di, in the FRR Service Axea,
notwitbsta.nd.ing the loss of any such load to ^r among
aE.temative retafl LSEs. In the case of load reflm-ted, in the FRR
Capacity Plan that switches to an alt^ative retafl LSE, where
the state re.^^ory jurisdiction requires switching customers or
the LSE to compensate the FRR Entity for its FRR capaci^
obligaeis^^^ such state compemat^on mechanism wiU prevail, In
the absence of a 5°^^^ ^^^^ema^^n mechanism the applicable
alternative ^eWl LSE shaU compensate the FRR Entity at the
capacity pnr:e in the uneonstraiined pz^rtiom of the ^JIM Regions
as determined in accordance wien Attachment DD to the PJM
Tarff, p^ovided. that the FRR Entity may, at any t^,Tne, make a
^^^ ^^^ FERC ^^^ ^^^^ 205 of the Federal Power Act
proposing to change the basis for eorn^^ation to a method
based on the M Entity's cost or such other basis shown to be
just and reasonable, and a ^^^ LSE ^^ at ^^ time exercise its
rights under Section 206 of the Fi'A-
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THo ^^^USSIMAN-D -C. ^^ NCLUS-DIOMS

A. Procedural Issues

L Motion to ^^n-d^s

-8a

On April 10, 2012, as corrected oii April 11^ ^OIZ rEU-Ohio filed a motion to d.^^^s
this case. In its motion, IEU-Ohir^ asserts that the ^omn-&sion lacks statutory authority bo
aukb.onze cost-based or formulaabased. ^ompmsation for AEP-Obio`^ FRR cap^dty
abligations from. CRE.,^ providers serving ^^^ customers in the Company's service
i.^^^ry. On Ap-rit 13, 2012, AEP-Oldo filed a memorandum in partial opps^sition to JEU-
OWe^ motion to disudss, A.^P-Obie^ argues that the establishment of wholesale rates to be
^^ged to CRES providers fcar the provision of capadty for resale to retail ^^torn^^^ is a
^^^^ govemed by federal Iaw. AEp`-OMo notes, however, that ^U-Ohs.og^ ^ntirn^^
position in its ^^^on to d^^^ is severely u:ndb^^b'^.^.tky its previous arguments regarding
Ohio law, AEP--Ohio further notes ^^ ^U-Ohlo requests that the Commission order a
return to RPM-based capacity pricing upon concluding that it has no jusisd.^ctiorL AEP-
OWo argues th^^ if the ^omxrs^^^^ concludes ffiat it lacks jurisdi^on, it mi,&e reve^^ the
state compensation meckar-asm ^bilb^ in its December 8, 2010^ entry, revolce its orders
issued in this case, and leave the ^^^ to PERCo ^^ Ohi,o filed a reply to ^P-O.'iioa^
^^omndum on Apffl 16, ^DI^ rei^mting its request for dismissal of the case and
implementation of RP^ ^^sed capacity pricing. On April 17, 2OI2,. RESA filed a
memorandum contra ^EU-01-des motion to disn-dssa RESA ^^ntend, that the Conaanissi^n
has jurL%da.^^^^i pursuant to ^^ general supervisory powers under Sections 4905.04a 4905,05,
and 4905,06, Revised Code, as ^^eU as pursuant to Section 4928.143, Revised. Code, to
estab^^ a state compensation mecb^^m and that ^U-Ohios^ motion is proceduraUy
irnproper and should be denied.

At the outset of the hearing ort Apr117,2012, the attomey examiner d.^erred ruling
on .1EU-Ohio'^ motion to d^^s, (Tr. I at 21a22). Upon conclusion of AEP-Ohid9s d^^^t
case, ^-OWo made an oral motion to d^^^s the proceedz^^ asserting that the Company
had faUed to meet its burden of proof such ffiak the Commission could approve the
proposed capacity charge based on either its authority to set rates for competitive or
noncompetitive r^^ electric service, or its authority t-o set rates p€^sua..^t to Section
4903.16e Revised Code (Tr. V at 1056-1059). A^, the attorney examiner deferred ruling .on
the motion (Tr. V at 1061).

In its brief, IEU^^^ argues that the ^om=dssion showed, dismiss this case and
^^^e AEP-^^o to reimburse aB consumer representative stakeholders for the cost of
participation in ^^ proceeding and 11-3-16, as sxch cos^ were incurred by all consumer
representative ^^^-holders who opposed the ESP 2 itipu:l^tim with reimbursement
occurring through a cash payment. ^^^^^ contends ffiat A^P-Ohlo"s proposed capacity
charge is unlawful and, ^ontraxy to the public L-it^^est based on the cr^^or^ law principles
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^^^ed in Chagter 1331^ Revised Code, wl°^ch is known as the Va.Ienfine A^ and govems
monopolies and ^^^ompetitave :°onducL IEU-OMo asserts that the Valentine Act compels
the Cs^mmissi^^ to reject AEP-Ohlo9^ anti^ompeti^^^ scheme to p.redude free and
unrestricted competition a^°^^^g pu,^^^^^ or consumers in the sale of competitive
generation service. According to MU-Obioff if, the AE^`^ East ^^^^onnection Agreement
(pool a,^m-nen^) and the RAA are ^^^^^ents having the effect of preeiudin,^ free and
unrestricted competition between the parties to such ^^^^entsQ purchasers, or consumers,
the ^^eernents are void by operation of Ohio Iawo A^^-OWe responds that :^^^^^ urges
the Commission to rely on a statute that it has no jurLsdicd€^^ to enfbrce, noting thai:
authority to enforce the Valentine Act is vested in the courts of common pleas, pursuant to
Section 1331.11, Revised Code. AEP-Ohio adds that ^^-Otdo°^ request for reia,^l^^^en#
of litigation costs is unjustified under the circumstances of this case, unsupported by ^^
statute or rule, and should be denied.

The Cozrszdssio,^ agrees with AEP-Oh,^^ that it has no authority with respect to
Chapter 1331, Re4a^ed. Code, However, the ^^^^^^on finds that it has jurisdiction to
establish a state compensation mechanism, as addressed further'DeIow. ^U-Ohio°s mofton
to dismiss tlais proceeding is, therefore, witliou^ ^edt and should be derded. In addition,
1ELI-OHo's request for ^^^^bu^^emenk of its litigation expenses is ^ounded and should
likewise be derded.

1 ^otion f^^ ^^^^^^^ to .^.,^^^^r Pro I-^ac Vire Ins^r^rate7

On May 9, 2012, as supplemented on May 14, 2012, a motion for perrnission to
appear pro hac vice instanW on tehal^ of ^^^^^ was filed by Derek Shaffer. No
ria^^^rand^ ^^^^a were fded.^ The Commission finds that the motion for perrrtissior€ ^ri
a^^^ ^^^ ^ vice instanter is reasonable and should be granted.

^. Substan^'v^ ^^su^s

T'h^ key substantive issues before the Commission may be posed as the following
quesgonsa (1) does the Commission have jurisdiction to establish a stake com^^^lio^
mechanism; (2) should the state coa^^^^^on ^echardsm for A:^^-OW^ be based on the
^oinpany'^ capacity c€^^^ or on another pricing mechanism such as RPMmbased auctao^,
prices; and (3) what should the resulting ^ompemtion be for A.EP-OMeYs F^ capacity
obligations, In addressing ^s hxW question, there are a number of related issues to be
considered, including whether there should be an offsetting energy ^^dit, whether AEP-
Ohids proposed costbased capacity pricing°^^^^i-a constitutes a request for recovery
of stz-mdel. generation investment, and. whether OEG9s altem^^e proposal should be
adopted by the Commission.

1. Does the Cg aon have "'sdictaon ^^ ^sta^lish a state
coKn2Matzora mec^anism?
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Articl^ 2 of the R.AA provides that the RfAss purpose Ls 'to ^^^ that adequate
Capacity Resouxces, induding planned and Existing Generation Capacity R^^^ces,
plarmp-d and ex-Lstin^ Demand ^^^^cesg Energy Efficiency Resources, and [Interruptible
Load for ^eliabffityl wil be pl^^ and ma-d^ available to provide ^^^^^^ service to loads
wift^ the ^^^ ^egion9 to assist oth^ Pardes d.^g Einergencfes and to cw^dinate
planning of such resources consistent ^.^.^ the Reliability Principles and. Standard.d^.`° It
^^^^^her provides ffiat ^^ ^^ should be implemented "in a marmer consistent with the
developg^^en^ of a ^^^^ competitive nuze^elf-placetR° Under Section 7.4 of the RAA, '[a]
Party that is eligible for the ^^I Alternative may satisfy ais obligations hereunder to
provide Unforced Capacity by suh^^^g and. adhering to an PRR Capacity P1m"

In accordance with the RAA, .A^^ ^Mo elected to opt oN^^ of participation i-n Pjws
RPM capacity ^^^t and instead chose to become an FRR Entity that is abligabed to
provide sufficie€^^ ^^adty for all connected loac^^ ^^uding shopping loaa^, in ils service
terrilory. AEP_Oldo w1^ remain an FRR Entity ffira^^gh May 31, 2015 (^^^^^ ^. 101 at
7-8)A and, accorda.^^sglyd the Company has comnii1ted to ensuring that adequate capacity
resources exist ^itWn its footprint during this timefxame, Under 1M.^e RAA, the default
charge for providing this service is based on PjN'^^s RPA4 capacity auction prices. According
to AEF-Oblo, due to the decrease in RPM auctioza prices as geflected bg^^ and the onset of
^etafl shopping in the Company`s ^^^^^^ territory in 2010, the adverse firancW i^^^^ on
the Company from supplying CRES provid.erw with capacity at prices below cost has
become si^^ank.

..-.-.^.. - ^ ^I-^^ ..^....-.- -

PJM ^^vexy Year P,^^ Base Residual Auction Capacity Charge*
(BRA) Price

2010/2011 $174.29 $220.96

2011/2.012 $110a00 $145.79

2012/2013 $16A6 $20.01

2013/2014 $27.73 $33.71

2014/2015 512199 ^15189

--------------- ------'^Blkkad'tea^ fO^ firwl m^ ^^ itca xice, ^aUng faacWcs faA eca^^ 1 ^ Wrement, a^r€^ lOssas
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As a result, AEP--OW^ made ^^^ decisiort to ^k approval, pursuant to the RA4 to collect -a
costMbased capacity rate ,^^^ CRFS pToviders. Jn its FERC filin&.KEP-Ohlo proposed ^^^^^^
based formttta tarffi that were based on its FERC Form 1 for 2009. Ln r^^po^^ to the FERC
filing, the Commission opened dds docket and, in the D^-cember 89 2010. entry$ adopted
capacity pricing based on. the RPM auc-6on price as ^^ state co^^^ation mechanism for
AEP-Ohaa°s ERR capacity t^^^gations, Subseqr^^ndya ^^^^ ^^jected, AEP-Otuo's proposed
for^^^ rate in light of the state compensation mechanism.

,^^^^^^ asserts that, because ^.^.'°.^C has jurisdiction over whs^^esal^^^c rates
and state ^ornrrdssiom have jurisdiction ^^^^ ^ecaU iate matters, it is evident that the
reference t-a a state ^ompez^^ati.on mechanasm, in Section ^^^ of Schedule 8.1 of the RAA
contemplates a retail, not a wholesale, capacity pricing mec-aardsuL A^^^^^ believes that
the provision of generation capacity to CRES providers is a wh€^^esal^ transaction U-tat ,^^s
wi^n the exclusive ^atemAdn^ jurisdiction ^^ FERC. In its brief, A^-Oilil^ states ^,^,ai: the
purpose of ffiis proceeding is to establish a wholesale capacity pricing mechanism and that
^etafl rates cannot change as a result of this case. .A^^^^^ notes that i^terven^^
^versaUy agreed that the compensation paid by CRFS providers to the Company for its
FRR capacity obli,^tio^ is wholesale in nature (Tr. TV at 795; Tr. V at 1097,1125q Tre VI at
1246,1309).

i•a. Intervenors

A-s discussed above with respect to itsmation to dismiss, [EU-Ok^ contends that the
^^^^io^ lacks statutory author#t to approve a ^^^^ based rate for capacity available to
"^US provid^xs serving retail ^^tomexs in AEP-Ohia's service tea^^orya .^^-Ohi^ ^^^s

ffiatf if the Commission ra.ncl^^^^ that the provision of capacity ^o CR^ providers is
subject to ffi^ Co^^^on's ecos^on-iia^ regulation juri.;sdi^^on, it must determine wh^fli^r
the service is compet€dve or no^^omp^titive. ^^^Mo notes ^^ generation ses^^^ is
classified as a competitive service under Sectiow 4928.03, Revised Code. !EU-OMO
emphasizes that rgr-i p" has c1aima^^ that ^^padty i..^ not part of generation ^^rAce.. FEUro
^^^ asserts that, if the ^ro-vision of capacity is in fact corsideres^ a competitive generation
service, the Cor^mission's econoz^^ regulation jurisdiction is Umited k^ Sections 4926.141^
^928.142F and. 4928.143sF Revised Code, ^^ch pertain to the ^^^^^^nent of an SSO, IEUm
OHo notes that these sections ^^^^^ various s-ubstanti^e and procedural requirements tbAt
must be satisfied prior to the lawful establishment of an SSO, none of which has k^n
satisfied in the present case, ^hich precludes the Commission from considering or
approving AE:P-Ohioss proposed co^^ ^ased capacity pricing mechan^.^^. IEU-Ohio adds
that Section 4928.05, IZevgsed Code, p^^^^^^^ the Commission ftom regulating competitive
^^^^ electric service under its traditional cost-based ratemaking auffi^rity contained in
Chapter 490% Revised Code. ^^U-Olu-o cont€nu^s that, if the provision of capacity is
nevertheless deemed a noncompetitive service, the Commission ^ammt approve AEPM
Obio's proposed capacity pricing m+^^ardsm because the Company has failed to satisfy any
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of the statutory reqWrem.ents found in Cbapt^ ^^^ Revised Code. ^^Ohio also argues
that .^^^^ has failed to satisfy the requirements of Section 4go9.16, Revised Code,
w.Idch xn.asz be met before the Commission can authorize a rate increase to avoid financial
harm Fmally, F-U-OM^ maint^ns that the Cotru:nisslon^s general supervisory authority is
not a basis for approving rate& Even aside ^om the question of the Comniission`^
^^^ction, IEUwOhl^ contends that A^^^^^ has not met the buxdera of proof that would
^pplY^ pursuant to Secti^^^ 49'0.3.16,4909.18f or 4928,143, Revi.,ed Code.

RESA and Di-reet: Energy ^ointlyR Suppliers) ^^e ffiat the Commission has authority
under state ^a-w to esta^lis-h the state co^^ensatao-q mecha^aism The Suppliers contend that
the C^mzd,s^on, p^suant to its general su^^^^^ authority contained wiffiin Sectiom
4905NQ 4905005F and 4905^06, Revised Codeg may ^flate investigations to review rates and
cf^^, as it has done in this case to consider A^^hWs capacity pris^^^ mechanism for
its FRR obiigatiom The Suppliers point out ^^^ in the December 8, 2010,, entry, the
Comn-dssion even referenced those sections and no^,^d that it has the authority to supervise
andreplate aU public utffiti^s witliln its juxisdgction. Additionally, the Suppliers betie've
that the C^^^sion may establish the state compensation mechanism ^^uant to Sections
49133.141(A.) and 4928<143d^^^^^^^^^ Revised '. odep which enable the Cor=dsston to set rates
for certain competitive services as paft of a-i ESPR The Suppliers also ^sext ffiat the
provisaon €^^ capacity is a retail electric service, a-s defined by Section 4928.01(A)(27)y Revised
Code, given that it is a service a=anged for Wdmte consumers in ^ state,

^^ responst- to ^^ Suppliers, ^^^-Ohio arWues ffiat the ^omnlir.^sionss general
supeTvi^^^ ^uthori^ does not provide it wit-h unlirrtited, powers to approve ^^tes, fE^'n
^'3Ho fueffiin disputes the Su^pliexsf dialm that Section 49128.143(B)(2)(d)^ Revised Code,
offers another stai-uto^^ basis upon w^ch to approve capacity pricing for CRES providexsF
noting, among other reasons, ffiat i^ ^^^t an SSO proceeding.

c. glo^^lusx

As a creature of statute, the ^^mn-dssi,on has and may ^xeTcis^ ^^^ the authority
^^^^^^ed upon it by the General A.^sem^^^, Tongmn v. Pub. Util. Comm, 85 Urdo St.3d 87,
88 (1999). ^^, as an initial niatter9 the Conszniss€an must determine whether there is a
statutory basis u.d.er Obd,o law upon wMch it may rely to establish a state comp^ation
moclianism. As we noted in the December 8, 2010, entry, Seet€ons 4905<04, 4905<05, and
4905.06, Revised Code, grant the Conmussion authority to supervise and regulate aJl public
utilities wit^ its ^^^^ictirsrm We hut^er noted that AEF-Ohio is an eaecP^^ light company
as defined in Section 4905.03(A)(3), ^evisp-d Code, and a public utiaty as defined in SKt€on
4905.029 Revised Code, and, as such, is subject to the jurisdiction of the Commissiono We
affinn o€^ prior fLrzd.^g that Sections 49M04; 4905t054 and 4905.06, Revised Code, grant the
Commission the ^^^^^^ statukr^^ authority to estab.i^h a state compensation ^echanisma

Appendix 000263



10-2929-ELwUNC -13-

:^^^^OM+^ contends that the ^omn-dssio^ mustd.etern-ane whether capacit^^ service is
a competitive or noncompetitive retail ^lectd^ service ^^uant to Qlapt^r,4928p Revised
Code. Section 4928o05(A)(1)r Revised Code, praA+des that ^ompe#tive Tetail electric service
is, ^ a ^^e extent, exempt fTom supervision and. regulation by ffie Coraurdss€on, including
^^uaait to the ^^n-mdasioe^ general ^^pmasory a^^oTit^ contained i,.^ Sections 4905.04d
4905,05, wid. 4905,06, Revised Codee Section 4928a05(A)(2), Revised Code, provides that
-rioncompetitive retail. ^^^c service, on ihe; other hand, generaUy remains subject to
supervisior, and regulation by the Conunissione Prior to deterniinffi^ ^^^eth^^ a retail
eiec-tric service is competitive or noncompedt€ves however, we must fixst confirm that it is
indeed a re`^l e-gectrgc servi^& Secfion ^928ofl1(.^)^27)y Revised Code, defines a retail ee^tai^
service as s`any ^ervi^^ involved in supplying or arran&g for the supply of elec-trg^ity to
ultiznat^ consumers in this state, from the point of generation to the point of co^^umption.x{
In this case, the electric service in question (i,e.p capacity service) is provided by AEB-Ohs^
for CRES providers, ivit^ ^^ providers compensating the Company in return for its FRR
capacity obligations. Such capacity service is not provided directly by AEP-Ohia tox^^l
cu.storxa.ers. (A^P-Ohlo Ex. 101 at 11; Tr. I at 63o) .Altbough, the capacitv ^^^^ benefits
shoppipg customers in due course, th^v are ft^i#^ly one step removed fton the t^amaction;
which is mar^ appropriately characterized as an intrastate wholesale matter between AEP-
Ohio and each CRES; provider operating in the Company's service tertitoryo As ,A.^^^^O
notes, many of the p^^^ including the Company, ^egaxd the capacity compensation
assessed by the Company to CRES providers as a wholesale matter (TYe IV at 7954 Tn V at
10976 1125R Txti VI at 1246, 1309). We agree that t.he provision of capacity for ^^S providers
by A^-OMop pursi4--mt to the Ca^^pany°s FRR capacity obligations, is not a retail e1ee.^^
service as defined by Ohio ^aw, .^^cardingly¢ we find it unnecessary to determine whether
capacity servir^ is considered a comped.^^^ or noncompetitive surice under Chapter 4928,
Revised Code.

^^^ ^mrrdssion recognizes that, punuant to the FPA, electric sal for resale ^.°^d
other wholesale tr^^ctio:^ are ^en^raUy subject to the exclusive jurisdiction Of FERC. In
t^^ case, however, our exercise of jur€sdir-ti.on, for the sole purpose of estabi^^^g an
appropriate state compemad^ii ^^^^^ is ^orLsistent with tho- ggs^^^^^ secd0n of the
RAA, which, as a paxt of PTIWS tariffs, has been a^,°^prmied by FERC and. was accepted by
.A^P-Ok^^ when t& RA.A. was signed on its behalf by AEPSC.6 Section D<^ of Schedule 8.1
of the RAA ^ckn€^^lc-d^^^ t.qe au^.^eri^ of a state zegui^^orv juxisd^ction,, such as the
^ozuni,^^^on, to establish a state compensation mechardsm. It ^^^^^^r provides that a state
compensatian mechanism, once estab:9shedy prevails over the other ^ompenmtaon methods
ffiat are addressed in that sect^orL AddidonaRy9 FERC has ^ound, ffiat the RAA does not

Iaa its order re,^^^^ the FERC ffin^ FERC noW its ap^^ov^ of ffi^ RAA ^umant to a settleax^^^
agmment ,^^can ^^^tfk Pmer Ser-caa CSirporaiionP 134 FMC 1 61,039 (2011), ^^ng, .^IM
InLerconrzee:gzon9 LLC, 117 ^C 7 61,331 (2006), order rrn rehg6 119 IFERC 162,328, mh°g dmied, 121 FUC 1
61,173 (=?)> ofd szb nom. Pub, Seme EL-c. & ^as Co, v. FERC, D.C Circuit Case No. d^^-1336 (Maa°d 17Q
20N) (unpublist}ei.)^ FERC also noLvd that the RAA was vasluntaffly siped on behaff of .^^^1,^o.
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^^t AEPSC to change the state compensation mechanism. Ia fact, FERC rejected
AEPSC"s proposed fo=ula rate, given the ^^^^^ of the skate comp^ation m^^dsm
established by the Conmtission in its December 8, 2010, en#ry.^

^ ^^ould ^^ ^^^ ^^^nematio.^ ^ghana^^ for AE.^^^^ be ^ased on
^ ^^^ ^^^^ ca -padtv costs or ^^ ^^^^^ Rd^^ ^^^^^ such as
RPIMnbased auctio

a. AEP-Ohio

As an Wtial matter, AEP-Ohio notes dat it recently declared that it will not continue
its status as an FRR Entity and instead wi.D ftdt.y participate in the RPM capacity m^^^^
auctions, beg"^^g on June 1, 2015, which is the emli^t possible date on wWch to
tran-si^^^ from an. FRR Entity to a hffl p^cip^t in the RPM capacity markets AEP^^o
P^^^ out that- ^s devel^^^ent n^^^s the sr-ope of this proceeding to estabX.^^^ a
^^^-year transitional, ^^^r thm permanent, form of compensation for its FRR capac4
obligations.

AEP-Ola^o argues that it is ^^titled to ^ compensation W^c tite capacity b'nat it
supplies to CPXS providers pursuant to its FRR obligations. Specifically, A1^P-ohio
contends that Section D,8 of Schedule 8.1 of the RAA grants the Company the right to
establish a rate for capacity that is based on cost. AF-P-01do notes that, by its plain
language, the RAA allows an FRR Entity like A^P-Ohio to change the basis for capacity
pricing to a cost-based method at any time. A^^^o also notes that no party to Us
pr^^edin.^ chaenges d-,e Commission's discretion under the RAA to establish costribased
capacity pricing as the state ^^mperoation m^chanisrn According to AEP-Ohio, the term
41e^st' as used in Section D.8 of Schedule 8.1 of the RAA refers to embedded cost. AEP-
Oh€o adds that its proposed cost-based capacity rate of $355.72/MWw day advances state
policy objectives enumerated in Section 4928.02; T^ev-ised Code, as well as ^^^ ^^mndssion^q
oVjmtives in th^is proceeding of promoting alternative competitilve supply a.nd. retail
competitiort, while ^^ ^^^^g the Company's ability to attract capiW investment to rneet
its F^ capacity obligations, ^Wch were set forth by the. Conurdssion in .^^^po^^ to the
^^^C fding (OEG Ex IUI at 4). With respect to promodng alt^^ati^^ competitive supply
and retail ^ornpefftior4 AEP^'3hl^ asserts that th^ Commissiones focus should be e^rt fairness
and genuine competition, rather than on the manuf^^^ of artificial competition through
subsidization. ^^-ONo beli.c-ves that, because shopping ^ ^^ occur and CRES
providers ^ stiU realize a ^^^^t margin at the ^ompany^ proposed rate (Tvo XI at
2330-2333), the ^^^^ is ^^^^tent with the ^^^^^io^^^ first objectiveo ^^^^ also
believes that its proposed rate satisfies the ^^^^^^oWs second objective of enwari.ng the
Company's ability to ^,^r^ct capital ^v^^s^t to meet its ;^RR ca.^ad^ obligations. AE.̂w
Ohio contends that its proposed rate would embl^ the Company to continue to attract

7 Arma-acarz ^^cOic Pae^,-r5zmi^eCorporataoaz,1^ ^C161t ^^9(M1).
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cap^W and. satisfy its FRR capacity obligatia^^^ without h^ to the ^ompa-ny9 while
providing customers ^^ ^eha^^e and reasonably pziced retail electric .^^^e as req-uired
by Section 4928.02, Revised Cexde. A^^^^^o aigu^^ that cost-based capacity pricing would
encourage i^^estm^^^^ in generation in Ohio and ^^^by increase retail relia-bi:lity and
affordability, as well as, adequately ^^^^^^^^ the Company for its cap^^^ obligations as
an FRR Entity.

AEP-Oh^^ contends that, d^g the period in which it remains an FRR Entity, RPM-
based capacity pricing is not appropriate. As an FRR Entity, AEP-Ohio notes tltat it does
not ^rocwe capacity for its load obligations in PJM's RPM auctions or even participate in
such auctions, except to the extent that the ^"„̀^^^any has capacity that it dm not need for
its native load.- A-EF-Oh.€o points out that, %.md^^ ^uch circtx^^cesy its auction
participation is linuted ^D 1,VO MW. (AEP-Ohio Ex, 105 at Sa'i'n III at 661-662.) AEP Ohio
argues ffiat^ as an FRR Entity, it wou1e, not recover its capacity costs, if capacity pricing is
based op, RPM prices, and the difference is not zm^e up ^^ its ^ customers (Tr. I at 64).
AE.^^^^ maintains that, because its obligations as an iRR Entity are longer and more
binding reliability oblfgatis^^ than a CRES p^^vide}^ obligations as an ^^^^^^^^ LSE, an
RPM-based price for capacity would not be compensatory or allow the Company to recover
an amount evenremotely approaching its embedded costs for the 2011m2012 and 2012v2013
F'J^ ^lazuting years, and ^^^ould t-hus be r€^^^^^d (Tr. 11 at 243). According to A^-Ohlo6
RPM-based capacity pricing would, also give CRES providers an unfair advantage over the
^^mbers of the pool a^eementf which purchase capacity baud on embedd!.ed, costs (Tr. I at
59-60)p and, d.gwrimin.at^ ag-a.inst non-shopping ^^omers.

Additionally, AEP-OWo cIairrts that RPIM-t^^ed capadty pri^^g would cause
substantial, confiscatory f^^^al harm to the Company. According to A^^-Obio witness
.^,^.^, the Company would ea^€ a rehun on equity of 7.6 percent in 2012 and a ^eturn on
equity of 2.4 percent in 2013, with a $240 ntillion decrease in ^^ndngs between 2012 and
2013, if RPM-based capacity pricing is adopted (AEP-Ohio ^ 104 at 3-5, Ex. WAAw^; Tra M
at 701).

Finally, AEP-Ohio notes that RP^-based, capadty pricing is inappropriate because it
would constitute an illegal subsidy to CRES providers in violation of Section ^928o02"r
Revised Code.

b. Staff

In its brief, Staff contends that AEP^^^ should receive comp^ald^^ from CRES
providers for ^^ Company4^ FRR ob].^gat^^^ in the form of the prevailing RPM rate in the
unconstrained region of PJM. Staff opposes the Company's request to establish a capacity
rate that is sigrdficantl^ above the market rate. Staff notes that other ^^^^^^^^^^d
utilities in Ohio charge CRES providers ^P-Mw^^^^^ capacity pricing and that such pricing
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shauld, ^^^o-zea aLso be appropriate for A^-OhiO. Staff f^^ notes that the evidentiary
record. does not support AEp^hie^ proposed capacity pricing of $355<72/MW-day.

c. In^^enon

All of the interxencars in d-as c.^^ agree ffiat the Ca^^^^^^on sho^d adopt RPM-
based capacity pricing as tl.^ state ^ompema^on mecharLism^ Many of the intervenors note
that AEP-Ohio has used. ^^^^^^^^ capacity pricing since 2007^ without incurring financial
hazd-s:1^^ or, compromising service reliability for its ^^^^erss They ^^^^ note tbzt AEP-
Ohio ^^ continue to use RPM-based capacity pridn^ at tiie Company's own election,
beginning on June 1, 2015. They `^^^^^, ffierefcareA that the ^^mn-dssaon should adopt
RPM-based capacity pricin^ as the state compensation mechanism for the intervening three-
year period for numerous reasons, including for the sake of competition wi^ continuity.

FES argues U-mt RPMw^ased. capacity pricing is the proper state compensation
rnechaa.^ism for A^-Ohio. FES contends that a market-based state compensat^oii
mechanism, specifically one that adopts the RPM price as t-he best indicator of tht- market
price for capacity, is ^equ^^^ because Ohio lmv and policy have established and promoted

, a competitive niarket for electric generation ^ez-vice9 RPM-based pricing is supported by
sound. ^^^ondc principles and avoids distorted in^^ntives for CRES providers; and. AEF.,
Ob.€e^ return on equity is more thas^ sufficient under RPM-based pricing, given that the
Company's analysis ^ 'msed on ^eahstie shopping ass-amptions. FES adds thatq even if
cr^^t-b^sed pricing were appropriate, ^^^^^o has dramatically overstated ^^ costs. FES
argues that AE..̂ ""'-Ohio`s proposed capacity pricing me.uu-dsc^ is not based on the costs
^^^iated with the capadty provided by AEP-OWo to OMo customers; includes ^ costs,
xaffier than ^^^ those ^v6id^^^^ costs that are relevant in eco^^^c decision ^^^
ijnclus^^ stranded costs that may not be recovered under Ohio law; and has to include an
appropriate offset for energy sales, FES notes that, if the Corrm-&sion were to allow AEP-
Ohio to charge CRES p.^^vid^^^ ^^^ rate other ffian the RPM-based xatet the ^^^^^y
would be the orly capacity suppti^ in PJM ^^ ^ould charge shopping customers its fuU
embedded costs for ^^^^atiort, wWck according to ^^, is a concept ffiat is not found
within. the RAA, whereas there are ntunerous provisio^.,.^ refen-ing to 'avoidable ^^sts09,

:^^ believes ^t AEP-O.tiio"s proposed capacity pricing ^ould, ^redu.de customers
ftom receiving the benefits of ^o-mp^titiom Specifically, M argues that competition ^ state
law and policy, and benefits customers; ^^F-Ohio9s price of $355.72/MW-day would harm
competition and customers; and its proposed price would pr^o-vi^e improper, anti-
competitive benefits to the Companyo

IEU-OMo contends that AEP` OI^^ has failed to demonstrate Lhat its proposed
capacity pricing mechanism is just and reasonable, as required by Section 4905.22, Revised
Codee IEU-Ohio asserts that RPM-based capacity pricing is the appropriate maxRe# pricing
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for capaeity. IEt.^-OMo ^^^^ that RPMvbased capacity pricing is consistent with state
pohcy^ whereas AEP-Ohio°s proposed capacity pilcin,^ mechardszn wou.I^ ^a-w^y
sub-sid.^^ the Companyas position with regard to the competitive ^^rteratae^n business,
^on" to state policy. IE.7'-Ohao notes that neither AJEF-Ohio'^ status as an FRR Entity
nor the pool a^^^ent is a basis for the Company's cost-based capadty pricing ^^mmn-L
IEU-01*.io points out that AEP-Ohio used RP:I^^based capacity p-r°acin,^ from 2007 through
2011, duzing which ^e the Company was an FRR Eiidty and the ^^ ^^^^^enk was in
effect. ^^^^ ^^^ argues that A^^^Oh:to9^ proposed r-ostribased cap^^^ pricing
mechanism would produce results that are not comparable to the capacity price paid by
^ customers, co^traLry t€^ state law. I^U-O1^^ ^^er notes lihat A^^-Ohio has not
identffied the cap^dty component of its ^ rates and that it is thus impossible to
determine whe^.̂ .ex the proposed capacity pricing for CRES providers wouid be ^ompmat^^^
to the capacity component of its ^ rates. (^U-OW.o Ex. 102-A at 29-32, Exa K,^-10.)
Regardless of the method by ^^^h the capacity pricing rnec^^z^ is established, MU-
Ohzo requests th-at A^P-Ohdo be directed to provide details to ^tomers and. CRES
providers ^^ show how the peak load contribution (PLC) that the Company assi.^ to a
customer corresponds w^^ the customer's PLC ^^^gnized by PJM. ^^^hio contends
that ^^^ ^omiation is necessary to emur^ ^^ capacity compensation is being properly
applied to shopping and non-shopping ^^^oaers, (IEU•Ohd^ Ek 102A at 33-34.)

The Suppliers argue that a capadty rate based on .PEP--Ohio'^ embedded ^^st-, is not
appropriate under the plain language of the RAA. Citing Section D.8 of Schedule 8,1 of the
RAAF the Suppliers contend that A.^^^^^ may seek a cost-based rate by making a ffling at
FERC under Section 205 of the FPAp but ortly ff there is no state compensation mmha^m in
place- -the Suppl^^^s add that the purpose of this proceeding is to establish, the appropriate
state compensation mechanism and that a state compensation mechanism based on AA^Pµ
Obiorsernbedded costs would be contrary to the intent of the RAA., wI^^ refers o^^ to the
avoided cost rateo The Suppliers also note w^^ allowing AEP-Ohio to mova^^ its embedded
costs woLdd grant the Company a higher return on equity (12.2 percent in 2013) ^ has
been allowed for any of its affi1€^^^^ in other states and that is ^o-nsi^era^^^ ^gh^^ than
what the Commission granted in the Comp^^^^ last rate case ^RESA Ex. 103^^ FinaUy, the
Suppliers maki^ain that A.EP-Ohloys proposed cos4 ^^ed capacity ^^cirg^ mechaizism
woald preclude CRFS provid^ from nu*ing attractive ^^ers3 could ^^^^^t in shopping
custorne^ subsidizing nonns.^^pping customers, and would destroy OMod,^ growing
competitive retail electric€^ ^^ketti

7"ne Suppliers also believe that the two-tier capacity pricing mechanism that has been
in effect is ineqv.^ita^^e and inefficient and that a single RPM-based rate should be in place
for afl shopping customers. Tiae Suppliers argue that the RPM p^^^ ^ the most transparent,
mar^^t-based price for capacity, and is ner-e^suT as part of AEP-Ohio6s three-year ^^ition
to market,
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^^G argues Lhat the Cs^inmissi^^ should es-tablish either the armuA or tt^^ average
RPM price for the next ^^^ PJM pl.an:.^n^ years as the price th.at .^^^^^^ can charge
CRES providers -und,er the state compensation mechardsrn for its FRR capac€^ ^^^gationsti
^.3EG notes that use of ^e three-^ear average RPM price of $69..20/MW-siay wotdd mitigate
some of the financial impact on A.^^Wo from fluctuating fui^e RPM prices and ease ^e
Company's tramitaon out of ^^ status: OEG adds that the ^o-tier capadiy pricing
mecha°dsm should not be +^ondnued and ^t a single price should be charged for aU CRES
provsders, O^^ notes that its position in ^^ case has been guided by the Ccamrpjssion^^^
twin ^oob9 as express-ed to FERCf of promoting competition, ^^^ also ensuring that AEF-
^^do has the necessary capital to maintain xeliability. ^^^ ^^^^s ffiat AET' ^hies
propowd capacity pricing mechanism represents a drastic departure from past precedent
^^ ^o-Wd deter shopping wid undermine the benefits of retaR compp-li#io^ ^^^^ is
^ontrary to the Commiss€on9s goal of pmmotin,^ competition. With respect to ^EG;s
position that a three-ye.ar RPM price average could be used, AEP-Ohio notes that the
concept was raised for the first fime ^.^, ^EG^ initial brief, L-, w^^^out- evidentiary supportf
and should be ^^jeded.

OMA and OHA assert that, because the Commission has already established RFMv
based capacity pricing as the state compe-rmtion mechanisM A^''-®hi^ ^ the burden, as
the entity challenging the state eomp^^ation ^echardsm, of proving that it is unjust and
unxeasorab1e, OMA and OHA furffier a.^t ffiat AEP-OI^o has Med, to sustain its burden.
OMA and OHA Wa^^e that RPIvlwba^d capacity pricing is a just, reasonable, and l^^fW
^^sis for the state- compensation merbardsin. According to OMA and OHA, ^-Ohio has
not dem^^^^^^ that RPM-based capacity pricing would cause substantial financial harm
to the Company, OMA and O^'.^. note that ^P-Oh.ic°s projections ^^ based on a^^^^^^^c
and unsubstantiated sb.opph^^ assumptions, with 65 percent of residential customers, 80
perceiit of commercial customers, and 90 percent of in^ustrW customers switching by the
end of 2012 (AEP-Ohda^ Ex. 104 at 4-5), OMA and 01-IA believe ffiat RPM-based capacity
pricing would not impact .AEF-O1ia'^ ability to attract and invest capitaly noting that the
Company continues to invest capiW regardless of its capacity costs for shopping customers
and has no need o^ ^^^^ to attract or invest eapi^ in additional capacity ^^^^^^o Ex0104g
`t'r. I at 36,128-131s Tr. V at ^^^^ On the other hand, OMA and OHA argue ffiat PAEPwOhio's
proposed capacity pricing mechanism wou:ld, substaxafially hUm customers and CRES
providers and violate state policy, as k wouid significantly restrict the ab"^ty of customers
to shop and enjoy savings; would unfairly deny custoaner^ access to market rates for
eapacity ,when market rates are low, and subject customers to market rates when they are
Wgh; and would ham economic development and recove^,.^ eff^rts. OkNfA and. OHA urge
the C^^nunissaon to ensure ^^ ^ customers in O:iiio are able to take advantage of
historically low capaclty prices and have access to the lowest possible cornp^^^^^ ^^ectni^^^
rates, as a means to stimulate and sustain economic growth,
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^^ contends ^^ ^^-0hiafs proposed capacity pricing ^^hanism should, be
'^^^^^^ because it is contrary to the pWn language of the RAA, which provides that, if a
state ^ompeiwt€on mechanism exists, its pricing ^^^vaia According to OCCa the
^^^^^^on established :^^ ^^d capacity pricing as the state com^^^ation mech°m
in its ^^embex 8, 2010, entry. 0`^ notes that FERC has already rejected AEPSCs attempt
to ^^blish a .^^rmWa rate for capacity in Ohio in light of the Co..^.^^^^an^s adoption of
RPMwbased capacity pricing as the state compensation ^^^^^^ CCC fin-ther notes that
A^^-0hia`s proposed capacity p^^^^ ^ech^m is inctins}.^tent with economic efficiency
and contrary to state policy, OCC°^ position is that the Conuyiiwio.^ should firid that RPM-
based ^pa^ty pricing is appropriate, given the precedent almdy established by the
^ommissi€^^ and FERC, and in light of the fact that liEP-Ola.i^ has hisfi^^icaRy used RPM-
based pricing for capacity sales to ^^ pmvi^ers,

^^ urges the ^onx^^^^n ia base AEP-Ohiofs capacity ^omperLsai:€on on ^IN4
prices, NFIB adds ffiat AEP-^^hio^^ proposed capacity pricing ^^hanz,s-m does not promote
competition and ^^^^ prevent ^^ business owners from taking advantage of
historically low market prices ov^^ the n^^ ^^^^^ yeaxso NFIB believes that AEP-^^^
would eam a healthy return on equity under RPM-based capacity pricing and that the
^^^pany has failed to est-ablish how it would be better equipped to trarLsition to the RPM,
maxket, if its cost-based pricing mechanism is approved.

^'a^^^^ Retail recommends that the Commission ca^^ldnu^ to employ RPM-based
capacity pricing as the ^^^e ^xmp^ation m€^chardsni, as market-based pricing is
fx.^^^enW to the development of a robust competitive ^^^^^^ irt AEP-OWo'^ service
k^^^ory. According to Dominion Retail, RPM-based capacity pricing would not require
AIEP-Olao, ^^ehcaldersa or ^^ customers to subsidize CRES providers, as the Company
con^ends. Doniinion Retafl notes that AEP-Ohio proposed ^^^t-b^d capacity pricing only
when it ^^^ apparent that market-based energy and capacity charges would permit
CIZES providers to compete effectively for customers in the Company's service territory for
the first time. ^oniirdon Retail adds that AEP-0hios underlying motivation is to constrain
shopping and that allowing 4^ Company to charge a cost-based capacity rate would be
ea^^^ to the state policy of promoting compet€tioTt Dominion Retail argues that Obia
law does not reqtii^^ that cap^^ty pricing be based on embedded costs. ^orninis^^ Retail
p^^^ out that A^^-Oldd^ status as an FRR Entity does not mean that the state
^om^^ation mechanism must be based on embedded costs. Dond,^on ^^taU notes that
Duke x3n^^^ ^ldo, Inc. wiU also be an FR^ Entity unt^ ^^^2015x and that it ^^^^^^^^s
uses ^''^^^^ed capacity prichig, Domiradon R^^ further notes that Amended. Substitute
Senate Bill Nm 3 (SB 3) eliminated cost-of-service-based rateniaking for generation service.
Do:,^on Retail asserts ^t A^^-OWo is unrealistic in ^^un-dng that CRES providers
would be able to compete ^^ce-ssfully if A^P-Ohici's p^oposed capacity pridng a.^ adopted.
Don°dni€^^ ^^^ points out that even AEPMOhia witness Allen agrees that the Company's
proposed capacity pricing would stifle competition in the re-sidentW market (°Tr.. ^^ at 669-
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670)^ FimEy, €^oadnion RetaU points out t-taa AE.p-Ohia's proposed cost^^ased capacity
pricing mechanism is nowhere near the Company's m}^acity proposal pending in 11-^346Y
which would, provide for a capacity rate of $146/MW-day ^^^ some shopping customers
and $255{MW®d^^ for the re-st. Dominion Reta.l. contends that this fact demonstrates AEF-
Ohio`s willingnmis to provide capacity at a rate less than what it has proposed in dtis case
and ^^so undercuts the Company's comfisti^^^n ar^nent..

. The Schools also request that the Comn-^ssion retain RPMMbased capacity pricing.
7'h^ Schools argue thate if AEP-Ohioss proposed capacity pridng mechanis.m is adopted, the
rate would likely be passed ffirough to ih^ ^^o schools that are served by CRES providers,
and that these schools wrsuld suffer rate shock in violation of Section 4928.02(A), Revised
Code (Schools aa 101 at 9). AdditionaUyq the Schooi^ believe that Ohio ;^^oLs that do not
currently receive genexatio^ service frozn a CRES provider would be deprived of the
opp®rturdty to shop, in violation of Section 4928.02(qr ^^vised. Code (Schools Exa 101 at 10-
11). pinafly9 t^e Schools ^ontend ttiat approval of AEP-OhioYs proposed capacity pricing
mechanism would. likely result in cuts to teaching and staff positions, materials and
equipment, and programs, in violation of Section 4928-02(IN), Revised Code (Schools Ex. 101
at 10),

^^^ ^^^ contends that the Commission shotfld adopt RPMwbased. capacity pricing
as the state eompematzon mechani,su-L which is consistent with state poUcy supporbng
comp^tition., Duke asserts fttf pursuant to the RAA, a. FRR Entity ^^ ^^y apply to
FERC for eost®based. compensation for its FRR capacity obIigat'zowR if there is no state
compensation mechanism in place. According to Duke, neither the RAA nor OMo law
grants ^^^-Ohio the right to recover its embedded costs. Duke notes ffiat, under Ohio law,
r-apacity is a competitive generation sexi.^e that is not sut*t to eostabased ratemaking.

Exelon and Constellation assert that, if AEF-Oldo6s proposed capadty pricing
mechanism is approved, re#a1 competition in the Company^^ ^^^^ terdta^^ will be sdfled
and customers wi1 bear the cost. Exelon and Constellation cite nmnerous reasons
supporting t^^eir position that A^^tdo°s proposal ^^ould. be ^ejeded in favor of .^^^
based capacity p^cin^ OW^ law does na^^ require that the state compensation mechanism
be based +^i-i cost; AEP-Oh;.^^^ sta^ as an FRR Entity does not entitle it to costpbased
capacity pricing; A^^Ohio9 even as an FRR Entity, could have elected to participate in the
R''^ ^^ctfon for 2014, rather than self^supply more ^xpea^ive capacity, putting its own
interests above those of r-us#omeass RPMmbased capacity pn'^ag Ls consistent with state
policy p^^^ating the development of ^onipetit^^^ markets, whereas the Company's
proposal is not; the Company should not ^ all1owed to unilaterally apply ^^^r-of^^^t-or-
ma.zket piieing; CRES providers are captive to AFT-Ohlts, given the requirement that
capacity be committed more than three years in advance of delivery; OWa^ law requires
comparable and nond.iserkrimtory access to C^ B and RPM-based capacity pricing is USL-d
throughout Ohio except in AEP-Ohio's ^^^^ territory; and adopting RPM-based capacity
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pricing would avoid the need to determine an arbiLTary estimate of the Companyas cost o^'
^^^^^ for capacity ana^, in arL^ event, SB 3 eliminated fun cost-of-seraice analysis. Exelon
and ^onstellati.onnote that 11-346 is the proper forum in which to determine ^^^er AEP-
Ohio requires protection to maintain its, financW integrity. Exelon and Cc^^^^^adon
further note dat they would support reasonable measures that comport with a timely
transition to a fully ^om^edta9^e maikea and resolution of related issues in 11n346, if s^ch
measures are ^^own to be necessary.

IGS contends that RPMk^ased capacity pridn^ is the cl^^ choice over AEP--Ohdos
proposed capacity pricing mec.^^^ IGS ^aint^ out that 1^M-bzsed capacity prid..l;
already exists, was neutrally created, applies all over the region, is nmrketrbaseda is
nonda^crimimtory, and provides the correct incentives to assure ^^^^stment in generation
resources. On the other hand, AEP-01-io°s proposala according to IGS, was devised by the
Company, for this case and this case ordy, returns Ohio to a cost-based generation
^^oatoz^ regime, shows no relationship to s.^^rt- or I^ng-tem generation adequacy, and
could stifle cornpetifionT  IGS notes that RPM-based capacity pracin^ ^^ comports with
oMo law in that it is market--kaased pricing and would support the continued deveiopznent
of Ohio's ca^^-Udve marketa would avoid subsidies and disain-dmtory pridn^ would
assure adequate resources are avaalaFta to provide stable electric service; and wou1d avoid
any legal problems ^sodated with extending the ^oisition to competition. IGS asserts that
^^P-Ohioss proposed capacity pricing wouid be contrary to OWo law in t^"iat it wouid harm
the development of competition; result in anticompetidve subsidies; and violate OWo9s
transition laws. IGS also notes d-cat AEP--^^^^^ justifications for recovering embedded costs
are refuted by the L-vide^^e and disregard state policy. IGS contends that RPMMbased
^^^ad^ pricing does not raise reliability cr^^^^^ or subsidize CRES providers. ^^S argues
that AE^4Ohio has a fundamental disagreement with state policy. IGS notes that AEP-
Ohio"s judgment as to the wisdom of state policy is irrelevant, given ffiat it has been
codified by the General AssembIy and must be effectuated by the ^omn-dssiorL

Fh-may, Kroger asserts that the most econorrdcOy effident price and the price that
AEP-Ohio should be required to charge CRES providers for capacity is the RPM price,

d. Conclusion

WbiaBy, the Commission notes that a state compensation m^^^rdsm as referenced
in the RAA, has been in place for AEF-ohio for some time now, at least since issuance of the
December 8, 2010, entry, which expressly adopted RPM4^^ed capacity pricing as the st^^^
^^^^^^^^^n mechanism for the Compairy during the pendency of tM^ case. The state
carn.pensakion mechanism was subsequently modified by the Commission's March 7, 2012¢
and May 30,2012, entries granting A^^-Ohl^ s reqpests for interirn relief, No p" appears
to ^^puteq at least in t-ds proceeding, that the Commission has adopted a state
corap^^ati^n mechanism for A^^-Ohio.
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Gi^^n that there is, and has cr^ntiy~au:aliy been„ a state c€^^pensatian me°hanis-n in
Place for AEP-Ohio frarr^ the beginning of this proceedan& the issue for our cortsad^^ation is
whether the state compensation m^hanis^ on a ^oing-^orwarr^ basiss must or should be
modified such that it is based, on cost. AEP^1-do contea^^ that the state compensation
mectmlism must be amended so that the Company is able to recover its embedded costs of
capacity. -U of the irateivenors and Staff oppose A^^^hiof^ request and advocate "teaa^
that the ^onunission retain the RPMm^ased state compensation mechanism, as it was
^^^bliskied d the December 8, 2010, entry.

P^^^ to ^^^^^^ ^905.22fi Revised Code, ^ charges for service shaU be just and
reasonable and not more than allowed by law or by order of the Commiss^orL In ^ case,
AEP-Ohio asserts that its proposed compensation for its FRR capad^ ^^^^ations is just and.
^easor^^^^e and should be adopted by the ^^^ssion. SpecificaUyq A^^^^ ^^ert that
its proposed cost-based capacity pxkang is consistent with state poUc-ya win promote
alternative competitive supply and retail ^ompetitior,, and ^ ^^^e the Company's
abWty to attract capital investment to meet its FRR capacity obligations. Ail of the
interr^^or^ and Staft, on the other hand, :r^ornmend that ^y-iuket based RPM capacity
pricing should be approved as ^^ state comper-satior^ mechanism for AEP-Ohioo As
discLtssed above, there is a general consensus among these parties that RPM-based capacity
pricing is ^^t and reasonable, easily implemented and understood, and consistent with
state policy, Staff and intervenors further agree ^^ ^M-based capacity pridng will f€a.lffl,' l
^.^e Comrrdssion°s stated goals of both promoting competition and ensuring that AEP-Ohio
has the tequired capital to rna€ntain service reliability.

As discussed above, the ^^nunissi^^ finds that it has jurisdiction to establish a state
compensation mechanism in s:^ case pursuant to its ^enaral. supervisory authority found in
Seciiorts 4905.04, 490&45s and 4905a0^^ Revised Code. We further find, pursuant to our
regulatory aathority under Chapter 4905f Revised Code, as well as Chapter 49099 Revised
Code, that st is necessary and appropriate to ^^^^^^ a cast-iaased sMte compensation
mechanism for AEP-OWo. Those chapters require ^^ the ^omnAssion use L-adi^on^ rate
base/rate of return regulation to approve rates that are based on. cost, with the tdtima^^
objecdve of appro^g a charge that is just and reasonable consistent with Section 4905,2,)
Revised Code. Although Chapter 4,928, Revised Code, provides fe-r :^^^^^ ^ased pricing
for retail electric generation service, those pxcsvisiom do not apply because, as we noted
earlier, capacity is a wholesale rather than a ret^ ^ervice. The ^omrnassiocars obligation
under traditional rate regulation is to ensure ^^ the jurisdictional ublitzes receive
reasonable ^ompe.rmtion for the services that they render. We conclude that the state
compensation mecharism for ^-Ohio should be based on the Company`s cc^sts,
Although Staff and intmenors contend that RPMabased capacity pxicing is just and
reasonable, we note that the record indicates that the ^Pwi^based prke for. C:ap^^ty has
decreased greatly since the December 8, 2010, L-ntry was issued, and that the adjusted RPM
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rate cunently in effect is ^^^^^^ally below aU estimates provided by the parties regarding
A^P-Ohio's cost of capacity (AEP-Ohio Exo 102 at 21, 22; FES Ex, 103 at 55; Staff Ex. 105 at
Ex ESIM-4). The record .^^^^r rp-Bec-ts tha4 sf RPM-based capacity pricing is adopted, ^^
Ohio may earn an unusually low return on equity of 7.6 percent in 2012 and 2a4 percent in
2013, uorith a loss of $240 rrdllia^n between 2012 arkd 2013 (AEP-Oliio Ex. 104 at 3-5p Exd WA,A-
1f Tr, III at 701). in short, the record reveals that :^^ ^^^^^ capacity pricing would be
Insufficient to Y`^^^^ reasonable compensation for AEP-Ohio'^ provision of capacity to CRES
providers in fidfWment of its FRR capacity obligations.

However, the Conuri^^^on also :recogn^^ that RP^^based capacity pricing wiu
finther the d^velopment of competition in the nwket (Exelon ^x. 101 at 7; OEG Ex> 102 at
11)l, w^ch is one of our ^rirnwy objectives in this proceeding. We believe ffiat RPMribased
capacity pricing wiU s€^ulate true competition among suppliers in AEPaOH®^^ serviee
territory. We also believe t^t RPl?f.t-l^ased capacity p^^^ ^R facslit-ate AEPa^hia's
trw-s€tion to saW participation in the competitive market, as weU as incent shoppin^, RP:_
based capacity pricing ^ been used ^^cess€jlI^ throughout O^do and the rest of the PJM
region and puLs electric ud€'.t^^s and ^^^ ^^ovid^ on a level playing field (FES F--, 101 at
50-51s ^^ S Ex. 102 at 3). RPM-based capacity pricing is thus a reasonable means of
promoting shopping hi. .t^^^lilo°s service tenitor^ and advancing the state poitCY
object^^^ of Section 4928.02a Revised Code, which the Commission is required to ^^fectuate
pu.r^^^^ to SL-ction 4928.06(A), Revised. Code.

Therefore, with the ^tent:ion of adopting a state ^^mp,, ematfon mechanism that
acWt-ves a reasonable outcome for all stakeholder^^ the ^omn-ds'sion directs ffiat the state
compensation mechanism ^^ be based on the ^^^^ incurred by the FRR Entity for its :^^
capacity obligations, as discussed ^^^^ in the ^^^ovda^g sec-tioa^ However, because the
record in this proceeding demonstrates ^at, RPM-based capacity pricing wiD promote retail
electric competitiM we find it neces^;,^ to take appropriate ^^^^^s i-o faca1.itat^ ffils
important ^^jectiver For ffiat reason, the Commission directs AEP-01-d^ to charge CRRS
ps ovia^w the adjusted final zonal PJM RPM rate in effect for the rest of the RT^ ^^gion for
the cur.^p-nt: PJM s^^^^^ year (as of today, aP^^oxi^^tely $20/MW-day), a-ad with the rate
changing ^uaUy on June 1, 2013i and lime 1, 2014, to match the then current adjtLsted firW
zonal PJM RPM rate in the rest of the RTO region. Further, the Commission will a^thori.^e
AEP-Ohlo to modify its accounting procedures, pursuant to Section 4905.13, R^vised. Code,
to defer fi-icu,rred capacity costs not recovered from CR^ provider biffings during the ESP
period to the extent ffiat the total incurred capacity costs do not exceed the capacity pricing
i1^^ we approve beitawo ^or^^ver^ the ^amrnissir^^ notes that we wAl establish an
appmp.riate recovery mechanism for sur-h deferred costs and address anv additional
fffian^al ^onst^eratio,^ in the 11-346 proceeding. We also find dhat AEP-Ohio should. be
authorized to ^^Nect canyia^g chaxges on the deferral based on the C^^pany's, weigItted
average cost of capital, until such time as a reco-very mechardsm is approved in 11^346, in
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or^^^ to ^^^ that the Company is ftffly compensated. ^^^^tez, AEP-^^^ should be
authorized to ^^^^t ca^^^ charges at its ^^^^ ^^^ cost of debt

Add^^^^aliyp the Commission directs ^t the state compensation rn^chamsm that
we approve today skafl not take effect until our opinion and order is issued in 11^346, or
untfl August 8, 2012, Wnichever is sooner. Un^ that time, the ir"eer,n capaci^ pricing
m^^m that we approved on ;^arr-h 7, 201Z and extended on May 30, 2012r ^^ remain
in place. In further extending the interim capacity pricing m^banisr^ we recognize '^t
11-346 w^^ the present proceeding are intricately related. In fact, ^^^^ has put forth an
entirely different capa^:i^ pri.^^ mechanism in 11^346 as a component of as proposed ^'P,
All^^^gh this case has proceeded separately so that an eviden^^ record oa^ the
appropriate capacity cost pricing/recovery mechanism could be developed, there is ^
overlap of issues between the two pr^^^gv.. For that reasrmq we find ffiat the state
compensation ^^^anisna approved today ^^ould. ^^^^^ effective with the issuance of oux
order in 11-34fsi which wiU ad.d.xess ^^P-Ohio's comprehemf.ve rate package, including its
capacity pyi^^^ ^ropowlx or August 8, 2012s whichever occurs first.

'We note ^^t the state compensation mechanism, once- effecfive, shaU remain in ^^t,
unfil A-El?--Oh%o6s ftwisition w full parficipai^on in the RPM market is complete and, the
Company is no longer subject to its FRR capacity ^^^^ati^^^ ^l-dch is expected to occur on
or before June 1, 2015, or undl otherwise directed by the Comn-dssione

The Commission believes that the approach that we adopt today appropriately
Mances our cibjecti°^^^ of ^^^^ ^^P-Ohl€^ to recover its costs for capacity incurred in
^^Ming its FRR capacity obligations, whfle promoting the further development of retail
competition in the Company's service territory.

3. VVhat should the ^^^^^^ ^^^^^^ati^n be! for ^EP-Oka,io'^ FRR
^^^acitv-ob^^zations?

a. A^^bio

AFT-Ohidss position is that the appropriate costµbased. capacity price to be cliarged to
CRES providers is $355.72/MWmday, on a merged company basis, before consideration of
any offsetting energy credit A&P-Ohio notes that the ^orm^^ rate approach recommended
by Company witness Pearce is based upon the average cost of sev^^ the ^omparry^s LSE
obIipti€^^ load (both the load served d^ecfly by A^P-Ohao and the load served by CRES
providers) on a ^^Uar-p^r-MW-day basise A.k^^^^o further notes that, because the
Company supplies ^^ own generation resources to satisfy ^hese load obliptionsx the r-ost to
provide this cap^ci^y is the actual ^bedded. capacity cost of its ,^^^^^^om A^^-Ohio°s
formula rate template was modeled after, and mod.i6ed from, the capacity portion of a
FERCwapg^oved template used to derive the c^^^^^ ^^plied to wholesale sales made by
Southwestern ^^^^ Power Company, an affffl^^ of the Company, to the cities of Mindm
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Louisiam and ^^^^^ Arkarssasa A^-Obilo notes that Dra ^^ar^^^ ^ormuh rate appm:r-h
is transparent amd¢ if adopted, would be updated amu^^ by May 31 to reflect the most
current input data, most of w^ch is publicly avaable and taken d^^y fro.^ the
CompaLny`s IFFER^ ^^^ I and audited fimn^^^ statements (A^P-Ohio Ex< 102 at 8), AEPa
OWo adds dat its proposed formula rate template would ^^^inr^^^ rate stability and result
in a reasonable return on equity of 12.2 percent in 2013, based ^n a capacity price of
$355.72/MW-d^^ (Tr. ^ at 12-25; AEP-Ohio Ex. 142 at 21-22).

AEP-OWo contends that its proposed, cost-based capacity pricing roughly
appr^^^^tes a.nd is, therefore, comp^^^le, to the arnaa^in^ that the Company receives ^om
its SSO customers for capacity t^ou^h base generation rates (AEP^^o Exa 142 at 19-20; Tx.
l^ ^t 304, 350)^

^^ Euff

If the ^ommission determines that RPM-based capacity pricing is not appropriate for
A EF-Oh.e€^^ ^taff proposes an altermte capacity rate of $146.41/MWwday, which accounts for
^^^^^ ^^ as ^^^ as cerWn cost adjustments to ^^ Company's pre+pmed capacity
pricing mechanism. Staff notes that its a1.tem^^ rate may offer more ^..̂ aancial stability to
A^^hio than RPM-ba:.^d capacity pricing over the next three ^eaxs, and is just and
r°asonab1e unlike the Company's excessive rate proposal. Staff finds that its altemate rate
would appropriately balance the interests of A^P-Ohio in recovering its embedded costs to
meot its ^^ capacity obligations and attracting capital investment, while also pro^oting
alternative co mpetitive supply and retail ^^^^tidon.

According to Staff, the reduction of AEF-Ohlo"^ proposed rate of $355.72/ MW-day to
Staffgs al^^ative re-c:om^endation of $146o41/NIW4d^^ ^ a result of removir^g and
adjusting numerous items, including return on equity; rate of return; ^^^^ction work in
progress (CWi.P)x plant held for future use (PIUFU); cash w^rldng capital (CW^^ certain
prepayments, indud^g a prepaid pension asset and the related accumulated deferred
income taxes; ^^cuma^^^^p-d deferred income taxes; payroll and benefits for elimmated
positions; 2010 ^^^^rance- program ^^st; income tax expense; domestic p^oduction activities;
payroll tax expense; capacity ^^^^izatio^^ revenue; ancillary services revenue; and energy
sales margin and ancillary ^^^^^ receipts. In tey-mis of the return on equity, ^^^ ^vitn^^
Smith used ivn percent for CSP and 103 percent for ^^ because these pmentages were
adopted. by the ^^^^^^^^ in AEP-Ohio5s recent distribution rate case (Staff ^. 103 at 12M
13)os Staff notes that +^^ was properly ^^^^ed from rate base ber-ause .^EP-Ohl^ has
not demonstrated that the .^^^ernera.ts of Section 4909,15 or 4928.143p Revised Code, have
been met (Staff Ex.10^ at 14-15)e Staff also excluded PHFFU from rate base, as the plant in

.^^ the Matter of fhe Application of Cotumbus Soutlxra Pouxer C.mpara^ and oh^b paswer Comp=y, IndioidualIy
and, ^f 7hear Prr7msed Merger is Appoved, as a Ivined Company (caI^etivePy, AEP Ohio) far an ?rcmam in
^^^^^ ^^m'butian & tzs, Case No. 11-a57-Et..-AIRr et aL
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qtzestion "€s not usp-d and ^sefW and AEP-Ohio has given no indication as to when it wiU
`^^ome so (^^ft Ex. 103 at 1£)s CWC was excluded by Staff because .^F-Otdo did not
prepare a lead-Ia^ study or otherwise demonstrate a need for CWC (Staff Ex, 103 at 18-21)a
Staff excluded .t^EP-Ohio`s prepaid pemion asset for na^^ous reasoins9 m^^^ ^^^e the
Compawy did. nok demonstrate that it has a net prepaid p^^^on asset and its FERC Form I
for 2010 suggests that there is ^ctuaUy a net 1^abilityY pemion funding levels are the result of
discretionary management d^^^ regarding ttae funding of defined benefit pensions; and
pension expense is typ^caRy snduded in the det.^rtation of CWC in a lead ^^^ study,
w^^h was not provided (Staff Ex. 103 at 21µ31^^ Staff fiuther excluded nonrecurring costs
related to the ^^^^^^ number of po^^^^^Ls ffiat were peamanenfly ehm'mated as a result
of A^-OhiD6^ severance p^ogr^..,^ in 2010 (Staff Ex, 1-3 at 43-52),

.AEF-O:t^^ responds that Nir, ^mWs downward ad^^^^^ts and eun-sinn^.^on of
certain costs from Dr. Pearce's calculations are fundamentally flawed in Lhat Dr. Z^^ar&^
formula rate approaca ii based on a formula mte template that was approved by ^^RC
AEP-Obia ^ counters that adjustments n-sa.^e by Mr. Snrdth to the return on equity,
o^^ati^^ and mzinte:rance expe^^ ^lxibutab1^ to severance programs, pmpai€^ pension
^^^^ CWQ, CWIP, and ^HF^U understate the ^ompanyg^ costs and contradict prior
ord^^s aitci practices of both the Commission and PERCo With respect to the return on
eqaityY AEF--Ohio notes dut ^^ Sndth's, adjustment was inappropriately taken from the
stipulation in the Company's ^^^ distribution rate case and that Mr. Smith agreed that
the competitive generadan business is more ^^^ ^ the distxi}^ufdon business (Staff Exs
103 at 12-13a, Tn ^,̀^ at 1991, 1993; ARP-€^hlo Ex. 142 at 17). AEP^^^ contends that the
+^oniinission should adopt a return on. equity of 11.15 percent as recon=ended lay
Dr. Pearce or, at a mirdmum, a return on equity of 10,5 percent, which .^^hlo claims is
consistent with a return on equity ^.^^ the ^^^^^^on has recently recognized for certain
generating aswts of the Can-tpany (AEP-Ohao Ex, 142 at 3.7-18), A^P-Ohio further contends
that Mr. SrraitV^ ^limimtion of certain severance cos-ts and prepaid pe^^on expenses is
inc€^^^^^^ with ffie Conunission's treatment of such costs in the Company's recent
dastibut€on rate case, and that the $39~ 004 a-6il.a.on in severance costs should be amortized
over three years (A^ ^^o Ex..1^ at 17)^ AEP-Oh%a argues that 1°,^^ ^mitWs eliminafiion. of
CWIP and CWC is incr^^^^^t with FERC p^^cldceo

A^^itiona.iy, AEP-ONo a,^^^m ffiat Staff ^,,aatnes.^ S,;rdth and Haxter faged to
account for ^eariy $66:5 mUlion in certain energy costr, incurred by the Company, including
Production-Related Administrative & General Expenses, ^etum on Production-Related
Investments, Prod.uctian-Relat-ed Depreciation Expenses, and I-IroducdonmRelated. In^omc-
Taxes. According to AEP-Ohio, due to these trapped costs, 1^&, Sn-dWs capacity charge is
understat-ed by 520,11JMWwd.^^ on a merged company basis (^P-Mi.o Ex. 143 at ^^ 5-6)a
A^^-OWca witness AHen ancorporated this amount in his calculation of what Staw^ -capa^ity
rate would be, as modified by I-ds r^^on-imended energy credit and cost-of-service
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ad^^stments, and. reached a resulting capaa^^ rate of $291,58/14W-day (AE-P-Ohao Ex. 142
at 18jr. XI at 2311),

c. ^^^enMs

If the Cozunission believes that it is appropriate to consider .AEI^^hio°s embedded
costs, FES argues that the Company's true cost of capa^V is $78,5^/MW-d.ayF after
adjustments are made to ^ect the removal of stranded costs and post-2001 generation
investment, as well as an appropriate offset for energy sales. At most, FES contends that it
should be $90K83/MWmdaya if a further adjustment is made to credit back to AEP-^hia the
capacity ^ualiiation payments for the Company's Waterford and Darby plants, which
were acquired ^ 2005 and 2007. ^^ also recommends that the Commission require AEPw
OWo to unbundie its base generation rate into energy and capacity ^^^^^^^ntsb which
would ^^^ ^hat the Company is chaxgin,^ the same price for shopping and non-shopping
customers and. allow cust€^mexs to ^om^^^^ offers from CRES providers ^^th the
Company's ^^ rates (FES Ex, 103 at 22).

The Suppliers note that, if ti-^^ Conunission finds that RPMMbased capacity pricing is
co.^aLory or othemise fails to compensate AEP-OA"do adequately, a nonbypassable
stabilization charge, such as the rate stabWty rider rate proposed by the Company in 11-346,
woula' be appropriate and should be comidered in that case. OMA and OliA respond by
arguing that any suggestion ffia# rates should be raised without any justification, other than
^^^^l-dng a level that is high enough to ensure that CRES providers ^e able to compete with
AEP-Ohio, tramples on customer interests and should be rejected by the ^ommissiora

A-s dLicussed in greater detzA belovvP OEG recommends that AEP-Ohio's capacity
ch^^^ should be no hi^^^r thm $145,79/MW-dayf wbich was the RPM-based price for the
2011/2012 PJM del.%^^ year, and ^^^ ff the Canun^^ion determines that the prevailing
RPM price L-- not sufficient compensation (OEG Ex. 102 at 9-40), OEG ^gues that a capacity
^arga^ of ^145,79/M'01-day provided a nior^ than sufficient return on equity for.AIP^^^^^
as weU as fostered retail competition in its service territory (OEG Ex,1..Q2 at 10-1.1). As part
of this recomm^^ati^^ OEC tzges the ^^^^sllon adopt an earz.-dn,^^ stabJ,iz,at€on
^mni^^ (ESN4) in the form of an annual review to gauge whether AEF-Obica'^ ean-iin,^^
^^ too ^^gh or too low (OEG Ex.. 102 at 15-21)e

{a)

a) A^-Ohlo

AEP-Ohio does not recommend that the ^ommi^^^^ adopt an energy credit offset tc,
the capacity price, given that PJM maintains separate markets for capacity and energy
(AEF-Ohio Ex. 102 at 13). AEP-Oh.%o witness Pearce, however, offers a recommendation for
how an energy credit ^ho^^ be devised, if khe Ccammdssion ^etemtines that an en^rg-f
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cr°^^^ is ap^^^^^ate- Dr. I^eame's tp-mg^^^ for the c^.1^^ation of energy costs is derived
^^^ the same ,i'onnWa rate template discmssed above and approved bv FE^RC (AEP-O^r^
&, 102 at 14), The energy credit would be calculated as the difference betweeri the
revenues ^t the historic load shapes for ^P and OP, including aU shopping and non^
shopping load, would be valued at using 1ccat€ona) maxgiral prices (L^) that settle in the
PA-4 day-ahead market, less the cost basis of d'ds energy (AEP-Ot.€o Ex. 102 at Ec. KDPLL1
through KDP-s)e According to Dro Pearce, the caJeulaiion relies -upor^ a fiir and reasonable
proxy for the energy revenues that could have been obtained by ^P and OP by selling
equivalent generation znto ^.^e market (AFT-Okd.^ ^^ 102 at ^^)^ A^-Ohio contends that, ^
an energy credit is used to partially o.f^^t the demand charge, it should ^^^^t ac^ energy
margins for 2010 in order to best match the corresponding cost bass for calcs^^g the
demand ^harge, Dr. Pearce recommends that energy margim from OSS ffia# are properly
attxibuted to cap^^^ sales to CRES providers shou.id, be shared on a 50,^50 basis between
AEP-^^o -md CRES providers (AEP-Oblo a. 102 at 18). Additionan^, Dr^ Pearce
recommends that any energy credit be capped at 40 percent of the capacity charge ^^
would be appEcab1+^ viith no energy credit, as a means to ensure that the credit does not
grow so large as to reduce ^eady^ ^^pac€^.^ payments from ^^'°^ providers in ^^ of high
prices (AEP-Ohlo Ex0102 at 18).

b) Staff

As discussed above, Staff recommends that AFT-Ohio`s comperLsatiozt for its FRR
^^ar-ity obligatgons. be based on RPM pyicing, Al^e "-,bvelyq Staff proposes a capacity rate
of $146.41/MW-day, which includes an offsetting energy credit and ane^^^^ services
crediL In calculating its proposed ^^^^ ^^^dit Staff, developed a forecast of toW energy
margins for AEP'-Ohio°^ generating assets, using a dispatch market model known as
A^^RAxmp^ ^^^^ is licensed by StaNs coxa^^^t in #W^ ^^^, Energy Ve.nWres
Artalysis, Inc. (EVA), as ^^l as by A^^^a and others (Staff &, 101 at ^; Tr. X at 2146,
2149; Tr. XJI at 2637).

^P-Ohd^ contends that Stafe^ black-box methodology for ^^ctilation of the energy
credit is flawed in ^^veraZ ways and, produces unrealistic and grossly overstated xesults,
Specifically, A.EP-Ohi^ argues ^t the AURORAxmp model used by Staff witnesses Harter
and Medine is not well-suited for the Wk of computing an energy credit and that EVA
implemented the niode1 in a Ilawed. manner through use of inactunte and inappropriate
L-iput data and ^^uxn^^onss which overstates gross ^^^^^ ^ging for the period of June
2012 through May 2015 by nearly 200 percent (A^^^hlo Ex,144 at 8-25; AEP-Ohic Ext 142
at 2n14), A^^^^ notes that, arnon^ other flaws, S#aW^ proposed L-nergy credit
^^^^tatp-9 fuel costs for coal unitsy understates the ^^^^ ^^teg for gas ^^^ overstates
market prices (e,g9^ use of zoral rather than nodal prices, use of f^^ted I^^ rather than
forward energy prices), fails to account for the gross rnargins allocable to the Company's
full rec^uirements -cc^^tra^t with Wheehng Power Company, and fails to account for the fact
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^^^ the pool agreement linits the gross marg:^ retained by the Company. A^^^o
arpes that Compm-^y witness Allen proposed a number of ca^mervative adjustmen^ that
should, at a mlrdmurr, be made to Staff 9 approach, resulting in an energy credit of
$47Af ^-da^ (^^-Okdo Ex. 142 at 4-14), A^^-Ohic adds ^t the documentation of
EVA9s approach is incomplete, inadequate, and e^^^t be suffici&i^^ test-ed or vchda#ed.q
the data used in the model and the ^^del itself cam^t be reasonably verified;. EVA8s quality
control measures are ^efici^t, and the execution of EVAys analysis cesn^ significant
error-s and has not been performed with requisxt^ care (AEP-Ohio Ex. 144 at I3--1$).

Additionally, ^^^bla points out that Staffs proposed energy credit wrongly
incorporates ^ ^gins not related to capacity sales to CRES p^-oviders and also fails to
properly reflect the impact of the pool agreement, Specif€cauyx AEP--Ohia ^^^^'ends ffiaty if
an energy credit is adopted, it should reflect only the OSS maxgi:r^ attributable to energy
^^t is keed up due to capacity sales to CIRES providers. A^ OM^ ^^er notes that Staff
inapprop-ri^^^^ assumes that 100 percent of the margins ^sod^^d with ^^^^ sales to ^^
custom^ are av^^^le, to be offset against the cost of capacity sold to ^RES providers,
'whZeh is inconsistent w-ith the terms of the pool agreement, pursuant to w^^^i the
Company"s zasember load .^atiza share is 40 percent AEF-Ofdra believes ^t there is no
reason to indude irwgins associa^ed with retail sales to ^ customers in an energy credit
^^^^don intended to price capacity for shopping load. In accordance with W Allen's
recommendations, AEP-Ohio concludes Lliat6 if Staffs proposed energy credit is adopted b^
the Co^^^sior^s it should be adjusted to ^`^.^/:t^-day, Alternatively, ^.EP^hio ^a^^^s
that W. Allen^s proposed adjustments (AEp^^o Ex, 142 at 14) to ^taff ^ energy ccedit
could be imc^e individually or in combination to the extent that ^^ ^onunissi^n agrees
with the basis for each adjustment. AEpROhlo adds that Company witness ^^Lson also
offered additional options for an em^^^^ credit calcula#^^rl, with ^^ various methods
converging around W,^^-da^ for the energy credit (AEF-Ohio Ex. 143 at 8, 12-138 17).
As a ^ ^ptiom A^^^^^ ^^te-s that the Commission eoWd d^^^^ StaK to calculate an
energy credit ^.^t is eo.^^^ent with the forward prices recommended by Staff for use in the
^^^^ rate op^^on price comp^^^^ test in 11-34-6r wiiir-h the Company believes wouid
reduce Staffy,^ energy credit by approximately $50/MW-day.

c) Intervenors

PES argues that AEP-Ohio"^ ^orm^^^^ rate should include an offset for ^^rgy«related
sales or else the Company would double recover its capacity ^^sts, FES notes that an energy
credit is appropriate because A^^^^ recovers a portion of its fixed costs ffiro^gh energy-
related sales for resale, and is also n^^^^ to avoid an above-r^^^^t return on equity for
the ^ornpanyM (FS Ex, 103 at 45-46, 49-50.) FES adds that aU of A^-Ohio'^ ^ revenues
should be included as a credit against capacity costs and that no adj^^^^ should be
made to aceorunt for the pooi agreement, given that the pool agreement could have been
modified to ^^^burit for retail shopping, as ^eli as that the Company proposes to recover its
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^mbedded capacity costs both from shopping cust^meis and of-L.^^^tern energy sales (FES
F--, 103 at 47, Tr. I at 29930). At niini^.nun, FES believes that AEP-xO^^ should account for
its p^rfion of €^^ revenues, after pool sharing, in its capacit-y price. (^ Ex. 103 at 4849,)
If RPMzbased capacity pricing is not required by the ^omn-dssaon£ FES recommends that
FES witness T esse''^ energy credit, which sa^^y uses AEP--€^hid^ FERC account
l^on-natio.^ without ad^^strnen^ to account for the pool ^^^ent be adopted. F&5 notes
that Dr. Lesser d^temlned that A^^hia overstated its ^pa^^ costs by $178.1 niiMon by
.^ailLng to indude an offset for energy ^^^^.

OCC notes that it would be ^^jus1 ans 4 :s;.^^^onable for AU-OMo to be pera-dtted ^^
^^^^er any of its enibedded generation costs from customers, particularly without any
offset for energy Wes. ^^ argu^^ that, if the ^orrariission adopts a cc^st-based capacity
pricing m^^sm, an energy credit that accounts for profits from ^^ is warranted to
ensure that AEP-ONo does not recover embedded capacl^ costs from CRES providers, as
well as recover some of those s=^ costs from off=sys1em energy sales, resulting in double
z^^^^very,

(H) Does lhe Compa,n '^ ro ^ ^ost-based ^^^^ pricine
mecha^^ ^ nsdtal ^ gest fos° ^^^^^ ^^ ^tramded

n ^vestment?

a) Inz^^^or-,

FES argues that SB 3 required ^t all generation plant anvestrr3ent occurring after
January 1, 2001, be recovered solely in the market. FES notes Lliat AEP-0.1-do adrr-dis, in its
recently Eed corporate separation plan,9 ffiat it ca:n no longer ^eco^^ stranded costs, as the
trarLs1ti^^ petiod for recovery of such costs is long over. M adds that A^-Ohio w€tiess
€ earce failed to exclude stranded costs ^om his calculation of capacity ^^sts> FB points out
tha1;, p-arsuant to the stipulation approved by the Conurdss1on in AEP^".^1da"s elechic
transition plan ^^^ case, the Company waived recovery of its stranded generation costs
and, L-i any event, ftough depreciation ac+cruaLsK has already fuUy z^^overed s-ach costs.
FES also notes that Dr. ^earce°^ ^^cWation z:^.approprl^tely €ndud.es costs for generation
plant i^^^^^tments raad^ after December 31, 2000, and also ^^ to recover the costs of
assets dmt wi.l no longer be owned by the Company as of January 1, 2014, but wijl rather be
ow-ned by AEF Generation Resources.

^EU^1-d^ agrees with FES that ^ OW^ agreed to forgo any claim for stranded
generation costs, which bars the Company's untimely claim to generation pian^ ^elated
transition revenues. ^U-OWo contends that AEP-OW^ seeks to impose what ML3-Ohi^
considers to be a lost ^e-venne c:1^^^ on CRES suppliers serving shopping customersQ

9 In the MatW of t3^ Applz^^m of C3hfa Powes Company fnr ApF=d of FuR Txgstk ^orpomic Sepamtian utxd
Asaendzx^^^^ ^^ its Corpor^^^ Sepamfzara P1an9 Case No. 12-1126-ELUN.C.
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Cithtg Se;tI^:;a,^ 41928,141, 492838, and 4928.40, ^ev-lsed, Codef as weU as A.^^-Oh1o°^
agreement to forgo recovery of generation transition revenues in ^^ ETP case (Tr. I at ^^^^^;
FES Ex< 106; FES Ex, 107), OMA and OHA la.kewx^ contend that OMo law prohibits the
^omn-dsslon from establishing a state eom^ema^on m^^ani-sm d-iaf would al^ztho:^e the
receipt of transition revenues or ^^ equivalent revenues by A.F-P-Ot^o as a rn^^ to
recover its ^^^e-market cap^^^^ costs.

f(roger argues that AEP-Ohia^, ffixough its requested. compensation for its FRR
capacity obligations, seeks recovery of stmnd.ed generation transition costs in this case.
^^^^^ co^fends thAt such costs must be recovered fra, thcgi^,,ar^^t and that AfP-OI^^ should
not be permitted to renege o^ the stipulation in the ^ case, ^oniinion f^etaU likewise
argues ffiat .AEF-Ohio should not be ^errnitted to violate the ten-ns of the ET^ stipulation
and recover stranded above-market generation ^^^strnent costs after the statutory perlod,
for such recovery has expired. ^oniirtion Retail believ„s that Al^'^.^--Ohio is effectively
seeking a second transition plan in this case. IGS adds that the law is ^eardngiess if utilities
may continue to require A cm^tomers to pay embedded generation costs after the t^^^ition
period has ended and that appx^val of AEp-Ohio°^ ^ropa^wd capacity pri.^^g m^^sm,
would be contrary to the statutory requirements found in Secti-ozs 4928,38, 4928.399 and
4928.40, Revised Code,

b) AEf^Ohio

A^^liio responds that neither the provisions of SB 3 nor the ErP stip^^on ax-c
applicable to this case. AEP-Ohlo notes that the purpose of this proceeding is to establish a
wholesale capacity pricing ^^^anLsm based on the Company's embedded capacity costs,
as opposed to the ^etah generation transition cbarges authorized by Section 4928.40,
Revised Caded which is what the Company agreed to forgo during the maiket development
period as part of the ETP s#ipWatiano AEP-OM^ asserts that the issue of wheher the
Company could recover stranded asset value from retafl castorn^^s under SB 3 is a separate
matter from establishing a wholesale price that permits the Company's competitors to use
that same capacity. AEP-Ohio adds that a concluslon that SB 3 precludes the Company
from recovering its capacity costs through a who1^^^e rate ^^ould conflict with the RAA
and be preempted under the FPA.

(iii) ^^ottid OEG"s a1ter°a^^e oro^^salfe ad€^pted?

a) gEG

OEG recommends 6at .A^P-Ohi6^ capacity pricing mechanism should be based on
RPM prices. As an ^tematave recommendation, if the Commission d^^ern-dnes that AEpm
OMo°^ capacity pricing should be higher than the prevailing RPM price, OEG ^^^^esft that
the capacity price sh.oul.d be no higher than $145.79/MW-day, which was the RFM-based.
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pri^^ for the 2011/2012 PJM delivery year. OEG ^^eves that such price has proven
effective in providing a more dun sufficient ^^^^i-i on equity for AEF-OMop w^^ ^^
fostering ^^^^ ^^^eldtia^ in ^^ Company's service ^^oty, (OEG PA. 102 at 10-11).
Ad.ditioraR^^ OEG witness Koi^^^ recommends flia.^ the Coriumi-qsion adopt an ESMI to
^^e that A^^^hid^ earnings are neither too Wgh nor ^^ low and imkead are
maintained. Within a Cosumissi^^^etennined zone of reasona^leness, OEG belieir^ that
such an approach is appropxiate, given the sig^^^^ uncertainty regarding both the
proper compensation for AEP-OWoes FRR capacity obligatiom and the impact of various
charges on the Company's earriings, In particular, Mr. Kollen suggests that a,.^ eamings
ban^vddth be estabtisheci, with a lower threshold return on eqtaity of seven pme.^^ and ^n,
tippex tbxeshoId. return on equity of 11 percent ff A^P-OWo"s earrii.^^^ ^ below the lower
threshold of seven percent, then the Company would. be aJlowed to increase its rates
through a nonbypassabi^ ^^ charge sufficient to increase its ^^^^ to the seven percent
Ievel. ^ eami^^^ exceed the upper threshold of 11 percent, then AEPn Ohio would return
the excess ean-iings to customers through a nonbypassable ESM credit ff AE.^^Ho°^
earnings are within the earnings bandwidth, the^e wotldd be no rate cian,^es other than
those that operate to recover defined costs such as ^^^gh the fuel adjustrnent clausew
Finaffy8 Mr. Ka^^^^n no#^ that the ^onurd,ssiad would b^^e the discretion to make
modifications as circumstances warrant. (OEG. Exn 102 at 15a21.) OEG believes that its
recommended lower threshold is reasonable as confirmed by the recent actual eame€^
^eturr^s of the AEP East affiliates, which averaged 6.8 percent in 2010 and 7.8 percent in 2011
(OEG Ex. 102 at 13). Additionally, A^P-Ohies adjusted rewm in 2011 was 11.42 p^centy
just above gk^ suggested u^pez threshold (OEG Ex, 102 at Ex. LK-Y), Mr. ^^^^^ exp:€ained
that AEP-Ohio°s earned return on equity would be computed in the same m^^^^^ as -unde^
the significantly excessive eamin^ test (^EEI) of Section 4928.143^^^, Revised Code,
although he believes that ^ ^gim should be included in the cornputati^^ to be
consistent with certain other parties9 recommended approach of accounting for energy
margins in the calculation of a costa^^ed capacity px-i^e (PEG Ex. 102 at 10a 15, 18; Tr. VI at
^29a)

.;jP-Qh!qb) AF

AET^^^^ urges the Commission to reject OEG's alternate proposa`€, AET^^^^ notes
that the upper threshold of 11 percent is significantly lower than any SEET threshold
previously applied to the Company and that the p-rop^sal w^-uld essent.iaIi.y render the
statutory SEET obsolete. According to A^P-Ohio9 the ^^mn-&sion is without j^.°isdictaa^ to
impose another, -moxe stringent, excessive ^^^^^ test on the Company. AEP-flh;io also
argues that OEG4s proposal would ^^ecl€ad^ the Company from exercising its right under
Section D.8 of Schedule 8a1 of the RAA to establish a cos#-based cor^^erisation :^eth€ad.
AEP-Oha.^ believes that Mr. ^^Heri^ ^cmiv^ ^^-dngs test would offer no material
protection to the Company from undercomperLsa#ion of its costs incurred to fmmish
capacity to CRES providers, and that the test would be difficult to administer, cause

Appendix 000283



10-2929-EL-UNC -33n

profs^^^ ^^^^^tio^ on an ,.. M. 1 basis, and create ^^^^al uncertainty for the Company
and, customers.

d. Conclusion

As discu.ssed above, the Commission believes ffiat AEP^filo^^ capacity costs9 ^affi^
than RPM-based pricin^ should form the basis of the state ^om. pensation .^^^uuqsm
estahUshed in ffiis p^^eedin& Upon review of the comiderable evidence in this
p^^reed^^ we fma^ that the record supports co^^exisation of $188.88/Wlwd.ay as an
appropriate charge to emble AEP^^^ to ma^^^^ its capacity costs f€xi- its FRR obligations
from CRES providers. VV^ also ftnd that, as a means to encourage the finther development
of retail competition in ^^-OMo{s sen^^^ ^^tory9 the Company should modify its
accounting procedures to defer the difference between the adjusted RPM rate currently in
effect and A^^-Ohio's incurred capacity costs, to the extent that such costs do not exceed
the capacity charge approved today. We believe that this approach su^^^^^^ balances
the Ccsmrnissior`s objectives and the interests of the many parties to this proceeding.

The record reflects a range in A^^-OW^^^ cost of ^apac€^^ from a low of $7&53J%,fW-
d ay, put forth by F^^ to the Company's high of $;.^55,72,6 &w-day, as a merged entityw"a^h
Staff and OEG offering recommendations more in the middle of the range (^EP-Ohlo Ex.
102 at 21; FES Ex. 103 at 55; Staff &, 105 at Ex, ^^^^ OEG Ex, 102 at 10-11)4 The
Comn-dssion finds that StafCs determination of A^P-Ohio°^ capacity costs is reasonable,
supported by the evidence of re-cord, and should be adopted as modified in d-ds ord.^^^
InitiaRyd we note that no party other than AEPaOhio appears to ^^^^^ty dW1e-age Skaff^
recommended cost-based capacity pricing mechm&m in ^ case. Ad^..ikionagy, we do not
believe that AEP-Ohio has dem^^trated that its proposed charge of $355,72/NfW-day ^affs
wi^ the zone of rea,sona'bleness, nor do we believe that FES" proposed ^^^^ of
$78,53/MW-day would z^^^t in reasonable co.^^^^ation for ^^ Company's F^ capacity
obligations.

The ^^mmissia^n believes that the approach used by Staff is an appropriate method
for d^^errnining AEP-ONo's capacity ^^sts, ?n deriving its recommended charge, Staff
followed its traditional process of making reasonable adj^^^^^ to ,^^-ohio"^ proposed
capacity pricing ^,...^^a^f wWc.^ is ^aase^. on the capacity portion of a fox^.ua^ rate
^^^^^^^^ approved by FERC for one of the Company's affiliates and was modified by the
Company for use in ^ case vAth data from its FERC ^^nn ^ (Staff Ex. I03 at 10-12; AEPM
^^^a Ex. 102 at 8, 9). As .^^^o notes, FERC-appro-ved formula rates are routinely used.
^^ the Company's affiliates in other states (^EP-Ohs.o Ex< 102 at 8, Tr. JI at 253). Given that
e^mpmsatio.n for AEPa^hio°s FR.^ capacity obligations from CM providers is wholesale
in nalkuxe9 we find that AEP-OMo'^ formula rate temp1.a6e is as-r. appropriate starting point for
detem.i.mtion of its capacity costs. From that ^tarfing point, Staff made a number of
reasonable adjustments to AEP-Ohio's proposal in order to be consistent with the
CommissioWs ratenu-ddng practices. Staff further ac1justed, AEF-Ohic's proposed capacity
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pricing to account for rnargim from a^ff-sys#erx energy sa1^s and an^^^laq receipts (Staff Exa
101 atIj. We agree with Staff, FES9 and OCC '^^ an ^^^^^^ for energy--^elated sales is
necessary to ^^^ that AEP-Ohio does not over recover its ca,p^^^ costs through recovery
of its embedded costs as weU as ^^ ^^ (FES Ex. 103 at 45`6).

^EP-Ohic^ takes issue with. the ^djustrr€^nts niade by SL-,If witness Sn-dth as weU as
wiLh EVA's calculation of the energy cxedit,. The ^^mmi,^^^on M^eves that the adjustments
to A^-Ofdo°s proposed capacity pii^g mechanism ffiat were made by Staff witn^^^ Smith
axef for the most part, reasonable and consistent with our ^^^enu-ik^^ practices in Ohio.
With r^gard to AEP-Ohic's prepaid pension asset, however, we agree with the Company
ftt Mr. ^^tWs exclusion of tl-js item was in^orWstt:z^t with SWf s recommendation in the
Company's recent distribution rate case (AEP-Ohio F-y- 129A; AEP-Ohls, Ex. 129B), as well
as with our treatment of pension expensp- in other proceedings.10 We see no reason to vary
our practice in the present case and, therefore, find A.^-Ohio's prepaid pension zsset
sbould n^^ have been excluded. The ^^^^^ of ^^ adjustment increases Staffys
recommendation by $3.20/MW-d.ay (AEF-OWo Ex.142 at 16; a. WAA-R7). ShmiIa^lyq with
respect to AEP-Ohio'^ severance program costs, we find that Mr. Smi&^ exclusion of such
costs was inconsistent with their tt^alinent in the Company's distribuiiozi rate case.
Ama^rdzation of the seve^^ce program costs over a ^^^ yeax period, ^^ Staff's
^^^ommendadon. by $4.07/MW-day, (,AEP-01°^o Ex. 142 at 16-17.) Further, upGn
consideration of the ^^^^^ with respect to the appropriate ^^twn on equity, we find
thai AEP-Ohi^^s recomnendation of 11.15 percent is reasonable and should be adopted. As
AEP-Oh€o notes, Staffs recommended ^^^n on equity was solely based. on the negota^^^
return on equity in the ^ompany"s distribution rate case (St^f Ex0103 at 12a13)9 which has
no precedential ef.^ed pursuant to the express ^emLs of ffie stipulation adopted by the
^omniiss3on in that case, Chn- adoption of a return on ^quiV of 11v10' percent increases
^^^^ recommendation by $10.09/MW-day (AEP-Oiiio Ex. 142 at 17). We ^^^ agree with
AEP-Ohio ^.^^ certain energy costs were trapped in StaN^ calculation of its ^^onunend.ed
capacity charge, in that Staff witness Smith regarded ^c'-i costs as energy related and thus
excluded them frorn his calculations, while EVA disregarded them in its ^elcerrWna+^on of
Lhe energy credit. Accordingly, we find that ^talfs recommendation should be increased by
$20^11/ NWk day to ac^Gtuai: f-or these trapped costs. (A^^^^o Ex. 143 at 5-6)

Addationa,l.ys the Cozuni.^^^^^ firids, ^n the w'holex ffia^ Staf''^ ^^on-imended energy
credit, as put forth by EVA, is reasonable. .^ ^^ ^liio raises a nux.^^^ of argumeats as to
why S'caWs^ energy credit, as ^^lcWat^^ by EVA, should not be adopted by the Comrnissiono
In essence, A-EP-OM.o fund^entafly disagrees ^^ the methodology used by EVA.
Although we find. that EVA'^ methodology should be adopted, we agree with A^P-Otio

2C^ SM, eg.4 7n the Ma€ter af tbze Appholeon of ^hio Edison Cmgmy, Thr Ozm#rnd EkWrar Iidumenafang aampany,
ank' The Toledo Edison Compsexy for huthoM^ to Inma,^c Rates for Disfinbafaoa Semkep Mod^^`a^ cerfasn
A^^ aun^^g Pructic^^, and ^r Tcnff ^pprmalsY Case No. 07-SSIwEL4AF,, et 41., OpixVon and ^^der fjanunry
21, 2009)f at 16.
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^t EVAf ^ calculation should have accounted for the Company's fuU requiremen^
obligation to serve Wheeling Power Company, a point that Staff did not dispute in its briefs.
As ^^-OMo witness AJIen testified, the Company's sales to W"a^^^ling Power Company
reduce the quantity of generation available fc^x OSS and thus should have been reflected in
EVA.^^ calculation of ('^Z margins. (AEP-OWo Ex. 142 at 10a11 Ex. WAAA115)a 'i-h^ ^essult of
^^ adjustment reduces atff s r^orn^aend.ed energy credit by $5/4\'^^ay (^^^^o Ex.
142 at 11, Ex. WAA-R5) to $147.41/MW-day, The overall effect of ffiis adjustment, %n.
com^^iaticsn with the adjustments for AEp'-Ohio6s prepaid pension asset, severance
program costs, return on equlty3 and tra,pped costs, results in a capacity c..^rge of
$188.88/1MW•day.

We note that a. charge of sxss,88/MW=day is fairly in ^e with ^^^^^ ^^^^
^^onu-rxndatio.n that the capacity charge not exeeed. $145.79^^^^^ wl^.i^h was the
adjusted RPM rate in effect in the prior PJIM delivery ^^^x that recently concluded (OEG Ex.
102 at 10M11).. The close proximi.ty- of our approved charge with ^^^^^ recommendation is
further cor^immtion that ffie approved r:^^ ^ls vA^ the zone of ^^^^^leness.
Additionally, as OEG notes, a charge of $145o79/.^^^^^ afforded AEP-Ohio an adequate
^^^ on equity. In 2011.^ AEP-Ohio eamed a per bo&sp unadjusted return of 10.21 percent,
or ^i adjusted return of 11.42 p^^cent after ad.j^trnents for plant impairment expense and
certain non^recurri..^^ revenue (OEG Ex< 102 at 11, ^..^,. LKd3). At the same time, the capacity
charge was ii€st so high as to hinder retail competition in A^P-Ohio's smace territory. In
the first quarter of 2011, the RPM price was $220.96/MW-d^y and only 7.1 percent of ^^^
Ohio's total load had switched, to a CRES pr^^^der. However, by the end of the year, wiffi a
lowp-r RPM price of $14579/MW-day in effect, shopping had si^^^tly increased in
.^^-Otdo°s seui^^ territory, with 19.10 percent of the Company's ^oW load having elected
to shop (specafica-Uy, 5.53 percent of the ^^iden^ class, 3188 percent of the ^on-anercial
class, and 18.26 percent of the industrial dass)o (OEG Ex, 102 at 11.) We expect that the
approved compensation of $188.88/NTW-day for ^-Oliio'^ FRR capacity obligations will
likewise ^^^e that the Company ^ams an appropriate rehun on equity, as well as enable
the fi,^^^^ ^eveloprnent of ^^-mp^^^^n in the Company's service territory.

Although AE1^^^o cri^^^ ^taTs proposed capacity pricing mechanism for
various reawns, the Commissaon finds that none of these arguments has merit. First, as a
ger^eral matter, AEP-Ohio argues that Staff failed to follow FERC p^^cfices and precedent.
We agree with Staff that FERC has different requirements for items such as CWC and CWIP
than are ^^^^d in Obiao ^ Staff notes, the outcome of t^ case should not be dictated by
FERC practices or precedent but should instead be consistent vA^ Ohio ratemakmg
principles. Although FERC practices and precedent may be informative in some i^taitces6
the Commission is bound by Ohio law in establisbing an appropriate state compensation
^^^^^sm. In response to A^-Ohioas specga.^ argument ^^garca.^g the exclusion of CWIP,
Staff explained that Section 4909.1 s(A)(1)6 Revised Codes, requires that cozLstmction projects
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must be at least 75 ^^^^^^'e complete in order to qualify for a CWIP ^^wance and that AEPM
O.^^ ^^ed to demonstrate comp Uan^e ud^.^ ^ ^equirement

As p^^^^io^^y mentioned above, AEP-Okd^ raises numerous ^oncea^ regarding
Stffs proposed energy i^ed,it and offered the rebutW testimony of Company witness
^^^ in an effort to critique EVA°s testimeny, Upon review of 4 of the '^^onyg the
Commission finds that it is e^^^ ^t the dispute between AEP-Ohio and Staff amounts to a
fundamental difference in methodology in ^^^^^ Izom the calculation of gross energy
margins to accounting for operation of the pool agreement. A^ ^^^ claims that Stffs
inputs to d:ie ,^^^RAxm^ model resaIt in an overstated, energy credit, ww^^ Staff argues
that the Company's energy creda^ is far too 1owa a-sentially9 AEP-Ohio and ^^^f have
simply offered two quite different approaches in their attempt to forecast market prices for

^^rgy5 The Conm-tission ^^^dudes that . ^-Oliio has not shown that the process used ^^
Staff was erroneous or u^^^onable, We fwffier find that the approach p^^^ forth by EVA is
a proper meam of determining the energy credit and produces an energy credit that wiu
ensure that .AEP-^Wo does not over recover its capacity costs.

Accordingly, we adopt StdFs proposed energy credit, as mrad^^ above to ^cc-ou.nt
for AEP-Ohio°^ ^ requirements contract with Whee:ing Power Company, and find that a
capacity ^^^^^^ of ^188.88jMW•d^^ is just, ^^onab1p-, and ^^^ould be adopted. The
Commission agrees with AEP^^^ that the compe^^^on received ^^^ ^^^ ^^ovide-is
for the Compaii;^^ FRR capacity o'^^^^atis^^ should reasonably and .^^^^ compensate the
Company and should not signii:acand.^ und^^e the Compar^y'`s iibili^^ to eam an
adequate return on its inv^strnent., The Conu°ai,^^^on ^^eves that, by adopting a € ostabased
state compensation mechardsm for AEP-Ohiof ivith a capacity cha-ege off$188,8$/MW-dayy,
^ ^onjuzctaDr^ ^^^ the authorized deferral of the Company's incurred capacity costs, tothe
extent that the toW incurred capacity costs do not exceed $188,88^^^^^y not recovered
from CM provider b;.a^^^ ^eflectin8 the adjusted RPM-based price, we have
accomplished those ob^ectivesp while also protecting the interests of all stakehoiderse

FIND NS OF FACT AND C^NCLUSIONS OF LAW:

(1) .^EP-Ohso is a public udlity as defined, in Section 4905.02,
Revised Code, and, as such, is subject to the jurisdiction of this
Camn-dssion<

(2) On November 1, 2010, AEPSCy on behalf of AEPOhio, fded an
application with FERC i,n. FERC Docket No, ER11-1995, and on
November 24, 2010, ^efiled its a^^^^^^^ort,, at the d^^on of
FERC, in PERC Docket Noa ER1Ia2183e The application
proposed to change the basis for eom^^ati^ for ^pa^^^ costs
to a cost-based mechanLsm and included proposed fonnula rate
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templates under which AE'^hlo would. ^^^ate i^ capacity
costs und^ ^on D,8 of Schedule 8.1 of the RAA,

(3) By entry ^ssued on L^^ember 8p 2010, the Commission initiated
an it^esdgation ir, the ^^esent case b, determine the irnpact of
AEP-Oh€d^ proposed change to its capacity cha-rge.

(4) The ^^Howing parties were granted intervention in this
proceedmg: OEG, ^^-0hina ^CQ. OPAE, OMA^ OHA, Direct
F-nergys Con^^^^^^^on, ^'^, Duke, E^^lon,. IGS, MiA^ ^^^^^
^^BF, .^^^er^ NFIB, Dorrini.^n Retail, AICUO, Grove City, and
^^^

(5) On September 7, 2011, the ESP 2 Stipu^^^^^ was filed by AEPw
Ohioe Staff, and other parties te^ resolve the Issues r ^^ in the
consolidated cases, in^^^^g the present cma

(6) On ^^^mber 14, 2011, the ^amn-tissi€^n adopted the ^^ 2
Stipulation With modifications.

(7) By entry on ^eheaxing issued on February 23, 2012, the
Commission revoked its prior approval of the ^^ 2 Stip^ztion,
finding t'nat the signatory parties had not m^^ their barden, of
demonstrating that the stipulati.or., as a package, benefits
ratepayers and U-te public interest.

(8) ^y entry i^^ed on March 7, 2012, f-he `oma-dssion approvedg
'vAth mod^^^Lion:^, AEP-€^hies prop^--,-d interim ^^pa^^y
pricing ^^^srm

(9) A .pxeheaxin^ conference occurred on. Ap^ 11, 2T11

(10) A hearing commenced on April 17k 2012, and concluded on May
15, 2012. .AEP-OW€^ offered the direct testimony of five
^,ritraes^es- and the ^^^^^ testimony of three witnesses,
Add,^^onally, 17 witnesses testified on behalf of ^^ous
intervenors and three witnesses testified on behalf of Staffi

(11) Initial briefs and reply briefs were filed on May 23, 2012, and
May 30f 2.012, respectively.

(12) E^y entry issued ar^ May 30, 2012F the Commission approved an
extension of A^P-Oliia's interim capacity pricing ^^haWsm
tbxough July 2g 2012a

m37-
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(13) The ^^mmissi^^ has ^^^^^^ in this matter pursuant to
Sections 4905o04, 4905.059 and 4905.06^ Revised Code.

(14) The st-atw compensation mechanism for AEP^1-6-o, as set forth
herein, is just and reasonable and should be adopted.

ORDER:

It isr therefore,

-38-

^".^RDEREDa That ^U-Ohlo"s motion to €^^^ this case be d^rded^ It is9 further,

OR^EREDi ^t the motion for permission to appeeir pr^ hac ^^ instanter ^ed by
^^rek ^^^5 be granf^.^. It is, further,

ORDERED, 71-^^ the state compensation mechanism for AEp-ohio be adopted as set
:^^rth.^^eim ^t isd furffiex,

ORDEUDf That AEP-Ohia be atiFhorzzed to def^ its incurred e.p^city costs not
recovered ^om ^^ provider billings to ffi^ extent the total incurred capacity costs do not
exceed $188.88/MWWday, It is, further,

ORDE^...^l)g That the interim capacity pricing mechanism approved on March 7a 2012,
and extended on May 30, 2012, ^^^^ remain in place unffl the eaxher of August 8, 2012, or
^^^ time as the Commission issues its opinion and order in 11-346^ at which point the state
cor^^ensata^^ mechanism approved herein shall be incorporated into ^^ rates to be
effective pursuant to that order. T-t is, ^iher6

^^DETXD, Tna^ ^otbjiig in t1nds opinion and order siiaU be bind:ino- upon ^^
Commission in any fii^e p^^^ceedmg or Inv^^^ation involving the justness or
reasonableness of any rate, charge, nale, or ^^gWa^on. It is, further,
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^^DERED, Iliat a copy of this opi^^n and. ^^^^^ ^ served upon aU parti^ of record
in this case.

THE

Steven D. ^^^^^

^eryl L. Robe-rko

^^ OIUO

Chairman

Andxe T. Porter

^yntA
aby^.....,^^

SJP/GNS/sc

^^^^ in the ^^uniM
2n

Barcy ^. za3
^eWy
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^^^^^E

THE PUBLIC UTr^^ COMMISSION OF OHIO

In the Matter of the ^^^^^^^^n Review of )
the Ca^^^ Charges of Ohio ^^^^ C^^ Mo, 10w2929aELal^^
Camp^,n^r and Co!^.^:^a^ Southern Power ^
Company,

^^NCURLUnG OP1MON
OF Q^.Q^a^^^^^LTLRS AIMRE T . PORTER AN1"3 L'^NnTL^ABY

The majority ^pird^n and order balances the hiteres1^ of ^onsun^^^ ^^^pbers, and
A.^-OiCio'o 1t provides certainty for ^^^^^^^zz; and suppliers by resolving questions about
whether there ,,:U be a ^ompetitive dectric-ix^ market in the ,^^-Ohi^ territory,
specifically, and acToss this state, gt-neraBy. At does so by establishing a state compensation
mechariasm pursuant to ^^^^^ com^^^dve a^^^ ^lectnc suppliers have access to ^^-
based maiket capacity pricing, which -^vill encourage competition among those suppliers,
resulting in the benefit ^^ consumers of the lowm' and best possible electric generation rates
in ^^ ^^^^^^ ^erxi1^^^

^^re-overp it recognizes the important fun-ction and ^omnu€ment of A^P-Oh€c as a
I^^^ resource ^^^^emeat entity having dedicated capacity to sm^ consumers in ik^
service tenitcsry. However, these resources ^re. not without cost. Accordingly, the order
aLlows .AEP^^o to receive its actual costs of providing the capacity ^^^^^ the d^^^
^^^^^ desxx.ibed ^^^ whicb we have d^tern-^,..eda after thorough comic3^ra1ion of
the record in ffiis p^^^^^in& to be $188.8$/M.W-daya This ^^^ is a fair balance of ^
interests because rathez^ ^han subjece-ng A^-ON^ to ^^^ ^^pacity, rates ^t vier^ derived
from a market process in which AEP-Ohdo did not participate, the order allows AEP-Ohio
to recover the ^^^^ of the agreement to w1.^ch it was a pardcipanl^dedicad-ag its capacity
to serve ^^^suxn^s in its smi^e ten-itorya Oux opinjQn of 1^ ^^sullp in this case, ^^^ouid not
be n-isunderstood as it relates to RPM; by joining UL-_ r^^^^^y opinion, zv^ do notr in any U^ay,
agm a°^ ^^y dp-scr°a^^^ of RP?^ ^^^ ^^^^ rates as being ^^^^^^ or unreasonablee

Finally, while we pref^^^ to bzv^ the state compmsation ^ech^^ effective as of
today, ive join ^^^ the majority in setting the effective date of August 89 2012f or to coincide
va k^ ^^ as--yet urawued opirtion and order in Doa-et No. 11w346-EL-SSO, wkachever is
eaxliero hi an attempt to ^^^^e the deferral authorization created in ^ proceeding and
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^e anticipated m^^hudsm to be considered as pmt of Dc,^^et No2  11-M,6-E"L-SSO to
adm:^^^^ the ^^erra1,, we a^^e that it is equitable to tie the decisicsn being made in tEs
order to that in 11-34-&EISSO. ^^^^^^, we cwation that the b^^^ is only ^chie°^^d
wid-Lin an expeditious ^^sdl-ution of the 11-346-EL-^^ do^^t by August 8,201-2..

^^^ ^^-qc

Entered in the ^ouz~^^

^ ^^Z

Da^^y F.
^etary
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THE PUBUC U°I"^^ ^OMIYMSI^^ OF ^^^

In the Matter of the Commission Review of )
the Capacity Cbasges of ^^^,i^ Power ) Case Nlo< 10-2929-F-T.awL.iNC
Company and Colam^^ ^^^^em. Pawex )

^^^pany,

9-ON^.'^UING AND I^^ENTING OPINIQ^^3'
OF.C{^^MOSI^ ^^RYLL^^^^RTQ

I join my colleagues in updating the state compensation ^ethod. for the Fixed
^^^^^^ Requirement ftom that origi.naUy ^dopted impkki^y in A:^ Ohie^ ^^t ESP case,
Case No, 08a91.7-EL-590, et ale, and, explicitly in ^ matter to a ^^st-based rate of
$188.88/MWnd^^^

I depart ^^m the majority, hovvtnver, in the anO'^sis of ^.^e nature of the Fixed
Resource Requirement and, as a result, the basis for the ^orrmiissioT9s authority to update
the sWt~ compensation rnethod for the Fixed Resource ^^quirernent,.

Addgtionaly, I dissent f-rom those port^ns of the majority op^on creating a deferral
of a ps^^^^ort of the awd-torized costsbased Fixed Resource Requirement rate adopted ^oday.

^t ^ a F^ed Res^ru-rce R^u^^^^^

In order to assure that the transmission s^^^^i is reliable, PJM requires any one who
wishes to trammit electricity over the system ^^ their customersl to provide reliability
assurance that they have the wherewithal - or capacify -^ to use the ^ansndssior€ system
ivithout crashing it or otherwise d^stabalizing it for everyone eI^^^? The protocols for
making d-ds demoa-a,^^^^^^ ^^ contained in the Rel$aa€lity Assurance Agreement. Each
trarsmissa^^ system user must show that they possess CapacihY Resources sufficient to
zneek ^^eir own needs p;us a margin for safegy. These Capacity Resources may include a
combination of generation facilities, demand resources, energy effkiencyp and Interruptible

''^^e transmisseoa^ ^^^ ^re lmowm z.3 a °°I„aad Serving Exatity' or LSE ska^ meaaa any ^^^ (or
the duly desip^tied agent rs^ ^^^ an entity)Q indudang a load a,^^^gator or power gacar^eterr, ^^^ serv%mg
wd-users witktin the ^^ ^e&n, and (U) that has bmn &=&^ the authority or has an obbgatir^^
pursuant to state or local law, xeplz^^on or f-rand-sse to wl electric es.3.etgy t,^ endw usex^ lom4^ ^^^i the
IIM Regiom Rthabilefy Assurtt= Agreement Among Load .aervzng Er^^^ in the PjM Regaon„ PIM
Intacounectxora, LLC, Rate Schedule FERC Nss. 44 (effective date May 29, 2012) (hergkaftw^^̂.s ReliabaS^^
Assurance Agre-ement)b Secdmra, 1.44.

Section 5, Capacity Resource 'omm.a..tmentr PJM Open Access Transmisuion Tadff (effect^e date June 8,
2012), at 2395-2443.
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^oad. for ReRability.3 Capaci^y Resources may even i^^lud^ a tTammiss€on ^pgrade,4 The
Fixed Resource Requirement is no^^g m^^e d= an erdbreeable agreement that for a Mte
period, one transmissi^^ ^^^ ^vill. demonstrate on behalf of other trammissi^n users within
a specified tenitery that sufficient Capacity i^^ource.^ exist to meet all of their ^^pecH^^
^elia1^^ty needso During th-is period, the ^arLsn-%ssior^ user offering to provide the Fixed
^^^^^^ ^^^^^emp-n^ ^ the s^^e au^orized means by wbdch a ^^^^on user who opts
to use this service may demonstrate the adequacy of their Capacity ^`̂ .^sou^^^ 5 Tl-tis
demonstration is embodied in a fixed Resource Requirement Capacity Plan that describes a
^orttbl€a^ ^f the generabonA demand resou=esF energy efficiency, irtterruptib.^^ Load for
Reliability, and tramniissics^ upgrades it pl^ to use to meet the Capacity Resource
requirements for the territory.6 '^^ OWo Supreme ^^^ has noted that ^egiorW
^wn-tissior^ ^^^aniza^ons, ^uch as PJM, provide transmissiorr, seM^^ tbxough FERC
approved rates and tUffi? Thus, the Fixed Resource Requirement is a ^^^^^t to
p^ovide„a €ransirdission service pu^suan^ to the tariffs filed. by PJ14 ivith FERCo

As established in this matter, A^P-Okd^ has conuaitted to provide the Fixed
Resource Requirement for aH t-o.n^^^^on u-qers offering ^Lectricity for sale to retail
customers wiffiin the footprint of its ^^sterm. No ot the.c entity may provide this ^^nrice
dexlaz the term of the ^ent AEP--Oh€o fi^ed Resource Requirement Capacity ^larL

C€^mnilssion Auth^^ ^o Establisk^ ^^^^ Co^ ^^tio^ ^ethod
fo^ ^^ Fixed ^^uYce T^ Wiremer^t Serri^e

Chapter 4928, Revised Code, defines "re^ electric ^ervice' to mean any service
involved in the supply or arranging for the supply of elee^^^^ to ultim^^^ ^onsa^^s, in
this state, from the point of generation to the point of comumpti^n. For purposes of
Chapter 4928, Revised Code, retail electric service includes, among ^^^r diings9
transu-;assia^^ ^erv^^e.9 As discussed, supra, A.^-Ohio is the sole provider of the Fixed
Resaiia^^ ^eqtiiremen,^ service for other transmission ^users operating within its footprint
aa.ntfl the expiration of ^ts oblipt€on an June 1, 2015. As such, ffiis serrrace^ ^ a
^lrnoncorre.^etifive retzia. ^^ec^c servace'° pursuant to Sect€orLs 4-•.928,01(A)^21^ and 492&03p
Revi,sed. Code. This ^onunission is empowered to set rates for noncompetitive retail electric
^ervffces. WUe PjI^ could cerWA^ propose a tariff for F-FRC adoption dirft-tijig PJM to

^ ^^Uabfty Assurance A,^eement. E-ched.ufle 6, Procedaares for ^^^^^ Remu^ces. RA, and Energy
Ef^cieftcy,
^^Babi.aiy Assurance Agaeement. Skheduie 8.1, SKtion D.6_

Re&abflx^ Assurance ,^^^ment., Seckion 129 defims the Fixed Resource Requ^ement CaFacatf P3.m to
nmn a long-term plan f^r ae c€^^itment of Capacity ^^ow^es to sadsfgr the capacity oblagataos^ of a
Iaarty that has €k-ct^^ the FRR A.lferna€iveP as rs;ore iuIly set forth in &hedWe 8.1 to this .A gree.a;enL
Re]iabeJaty Assurance Agreeru,ent Section 7,44 ^^^d Resource Requirement A.ttema&e.

7 Ohao r: PUCO, II1 Ohio St3d. 384,856 MEM 940 (2W6).
8 -Section, 492&01 (A)(27)a Revised. Codeo
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^stabiish a ^^^^^^^^ method. for Fixed Resource Requirement service, it has opted not
to do so in favor of a state compensation method when a state ^^^^^ to establish ^^^^
When ^ ^ommissi^^ chooses to ^^^^^^li a state compensation method for a
noncompetitive reW el^c service, the adopted rate must be just and ^eas€^nabl^ based
upon #rad^^^^ ^^^^^f-serrice prindpies.

This Con.ards-sio^ previously established a state compensation method for AEFa
^liio's Fixed Resource Requirexn^^ service widiin AEP-Oh.€es i^dal ESP. AE-i^^^^
received. ^ompenmtion for its Fixed Resc^^^e Requirement service ^ough both the
provider of ^^^ resort ^^^^^er, to ^^rWin retail shopping customers and a capacity charge
levied on competitive retafl providers ffiat %,.^ ^stab^ished by the ffireeF^ ^^ capacity
auction conducted by FJW Since the Conunissi^n adopted this compemat€on method, the
OMo SupRenne Court reversed the authorized provider of last resort ^^^^gesj10 and;. the
auction value of the capaci.y charges has fallen precipitously, as has the relative proportion
of shoppers to non-sboppers.

I agree wzdh the majority that the ^omniission is empowered pursuai^^ to its general
supervisory authority found in ^^^^^^ 49MK 4905e05, and 4905a0^^ ^evised. Code to
establish an appropriate rate for the Fixed Reso-u^^^ Requirement sexvice. I a^,.^^ agree ffiat
pursuant to re^ato^^ ^uihori^ under Chapter 4905, Revised Code, as well as Chapter
4909^ Revised Code a costdbased ^orn^^ati^^ ^etbod is neca^^ax-y and appropriate.
A.dditionay, I find that because the Fixed Resource ^^^iremetit is a n€^^^om^^^tive retail
el^^^^ service, the ^on. nuss€^^ must establish the appropriate rate based upon traditional
cost of service principles, Finally, I find specific authoTsty wl^.^ Section 4909e13, Revised
Code, for a process by wW^^ the Comudssion may ca^^e furthex hearings and
^^^stigat€c^m and rnay examine into all matter-s wWch €my change, m^^^ or affect any
ffiidmg of fact previously made, Given the change in circumstances since the Co^^^^^^n
adopted the initial state compemation for A^^^^^^s Fixed Resource Requirement ^aMced
it is appropriate for the ^onuiiiss^o'n to revisit and adjust that rate to reflect current
circumstances as we have today.

"Deferrale9

fra prior cases, tWs Coa^^^^^^n has levied ^^^^^^ or ^^^ on a ^oup of ^^om^^^ but
deferred collection of revenues due from. that group u°^^ a later date. T^ this iitstancea the
^^ority proposes to establish a rate for the Fixed Resource Requirement service provided

In Vx ^&Her vf f4 App1iratim of ,^^^^ ^omp=yfor AMmal of an EL-char &rafiFy Plan;
ar^ Amendnant ^ ^s Gwpvrak 5^^^^^n Mag; aad €#t ,^^ or Tran,^ of ^wn ^meratersg ^^ids, ^e No,
^^^^ EL-,%O6 et d,, OpiWon aa^d Order (1^^^ ^^^ 2009), Entry on .^^hauing guSy 23t 2009)6 fn the ^aWr
of aw cornission ^,.^siew of the Capwit,^ ^^ges of Ohuu^ ^^a camp=y ard COTUara^Us salahem P^^.^
Compwiy, Case No210-2929-EL-UANCy ^^ (December 89 2010).

1^k Irx rrAprl#wfion of CDtumbus S. Power Co,. 128 ^^^ St3ai 512 (2011),
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by AEP-Oi^^ to other €^ansmission users but then to discount ^^ rate such that ffi^
^^srrd:^sion tisers will never pay it. The difference between the auth^^^^ rate and that
paid by the ot.^^ tra-t-ismissi€^^ ^^^^ ^ be booked for future payment not by the
t.°ans.-russion iLwx^ but by ^etafl electricity customers. 'Z'^^ stated pux^^^ of this device is to
promote comp^titiom

As an ^^^ ^^^^ I am not convinced on the record ^^^^^ ^ that cs^^^^^^^^ has
suffered sufficiently or wiR suffer sufficiently during the remah-ia^g term of the Fixed
Resource ^^^^en^ as the result of ^^ state compensation method to ^mTant
i-n^ei-veration in the market. If it did, the ^onurdssi^^ ^^^^ consider ^egulatory options
s'ach as shopping credits granted to the ^^nsum^^^ ^^ promote ^^nsumex entyy into the
.^^eL With more buyers in the m^^^^, in 3h+^ory, more ^^lms should enter and prices
^^^^^d fall. T^e method selected. by the majority, however, attempts to entice maxe sellers
to the ^^^^ by offering a significant, n^stra,ngswa4^ch^^, uneamed benefita This policy
choice operates on faith alone that sellers will compete at 1e'v^^s that drop energy prices
^^^ transferring the unearned discount to ^onsumers. If the rebul providers do not pass
along the entirety of the ^^ ountr then consumers ^ certainly and inevitably pay twice
for the discoumt today granted to the reW suppliers. To ^ clear, u^^^^ every retail
provider disgorges 100 percent of the discount to consumers in the form of lower prices,
sliopping consumers wM pay more for Fixed ^^^^^^e Req€^^em^^ ^^^^e than the retail
provider did. This represents the first pay-men^ by the consumer for the smice< Then the
defa^^ with can:^^ costs, will come due and the cc^^^mer wifl pay for it all over ^gair, -
^^^^ interest.

I find ^t that the mechanism labeled a `°deferraid9 in the majority opi^on is ^.^
unnecessaxy, €n^^ctiv^, and costly intervention into the market dhat I cannot support.
Thus, I dissent from those p^rtiom of the majority opinion adopting this mechanism

CIZ^ryl L. Roberto

^^^

Entered in the ^oumal

Bamy P. McNeal
^^etaq
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14TH AMENDMA..sN"l'

.^ENDMENTXIV

SECTION t4

All persons born or naturalized in the United States, and subject to the jurisdiction thereof,

are citizens of the United States and of the state wherein they reside. No state shall make

or enforce any law which sbail abridge the privileges or immunities of citizens of the United

States; nor shali any state deprive any person of life, liberty, or property, without due

process of law; nor deny to any person within its jurisdiction the equal protection of the
laws.

SECTION 2,

Representatives shall be apportioned among the several states according to their

respective numbers, counting the whole number of persons in each state, excluding

Indians not taxed. But when the right to vote at any election for the choice of electors for

President and Vice President of the United States, Representatives in Congress, the

executive and judicial officers of a state, or the members of the legislature thereof, is

denied to any of the male inhabitants of such state, beLing twentyAor^e-years of ageF and

citizens of the United States, or in any way abridged, except for participation in rebellion,

or other crime, the basis of representation therein shall be reduced in the proportion which

the number of such male citizens shall bear to the whole number of male citizens twenty-
one years of age in such state.

SECTION 3.

No person shall be a Senator or Representative in Congress, or elector of President and
Vice President, or hold any office, civil or military, under the United States, or under any
state, who, having previously taken an oath, as a member of Congress, or as an officer of

the United States, or as a member of any state legislature, or as an executive ®r judicial

officer of any state, to support the Constitution of the United States, shall have engaged in

insurrection or rebellion against the same, or given aid or comfort to the enemies thereof.

But Congress may by a vote of two-thirds of each House, remove such disability.

SECfIf3N 4.

The validity of the public debt of the United States, authorized by law, including debts

incurred for payment of pensions and bounties for services in suppressing insurrection or

rebellion, shall not be questioned. But neither the United States nor any state shall assume

Appendix 000297



or pay any debt or obligation incurred in aid of insurrection or rebellion against the United
States, or any claim for the loss or emancipation of any siave; but all such debts,
obligations and clairs^^ ^haI^ be held ailegal and void.

SE^^^^^ ^^

The Congress shall have power to enforce, by appropriate legislation, the provisions of this
articieo

AMENDMENT XIV

SECTION i.

All persons bom or naturalized in the United States, aaid subject to the jurisdiction thereof, are citizens of the
United States and of the state whercan they i•eside. No state shall make or enforce any law which shall abridge
the privileges or immuaiities of citizens of the United e€a€es; nor shall any state deprive any person of life,
liberty, or property, without due process of law; nor deny to any persoti within its jurisdiction the equal
protection of il^^ laws.

SECTION 2.

Representatives shall ^^ apportioned among the severral sta€es according to their respective fiumbers, caunting,
the whole number of persons in each state, excluding Indians not taxed. But when the right to vote at anv
election for the choice of cle:.tors for President and Vice President of the United States, Representatives in
Congress, the executive andjud'acial officers of a state, or the members of the legislature thereof, is denied io
any of the niale inhabitants of stach statc,,bean* awa:_rst -ane years of ar, and citizens of the United 8taLes, or in
-iny way abridged, ex^cpt for participation in rebellion, or other crime, Ehe basis of representation therein shall
be reduced in the proportion which the number of such male citizens shall bear to the whole number of male
citizens twenty-one years of age in such sta€e..

SECTION 3.

No person shall ^e a Senator or Representative in Congress, or elector of President and Vice PresEdeni, or hold
any office, civil or military, under the United States, or under any state, wiio, having prev€ously taken an nath,
as a na^mber of Congress, or as an officer of the United States, or as a member of any state legislature, or as an
executive orjudici^^ officer of any sgate, to support the Constitution of the United States, shall have engaged in
insurrection or rebellion against the same, or given aid or comfort to the enearaies thereof. But Congress may by
a vote of two-tliirds of each House, ^enx^^^ such disability.

SECTION 4.

The validity of the public debt, of the United States, authorized by 1ow; including debts incEiffed for payment of
pensions and bounties for services in suppressing instarrect3on or rebellion, shall not be questioned. But neither
the United States noa- any siate shu1# assume or pay any debt or obligation incurred in aid of insurrection or
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rebellie^n agai€^^^ the Unated States, or aEiy ^^^ig-o for tlae loGs or eniancapataon of any slave, but alI such debts,
abiigiitions and c1aim^ ^^ah tse held i1legxEl and void,

SECTION 5,

T"he Coca^ress fihall have power ts-s enforce, by appropriate @egislation, the provisions of this article.
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°l^HEONTO CONSTITUTION

ARTICLE I -BILL OF RIGHTS

§ 1=19b Property rights in ground water, lakes, and other watercourses
[ Vievy Article Table of Contents j

(A) The protection of the rights of Ohio's property owners, the protection of Ohio's
natural resources, and the maintenance of the stability of Ohio's ^cononiv require the
recognition and protection of property interests in ground water, l^.es, and watereourses.

(B) The preservation of pr€vatc property interests recogilized under divislons (C) and (D)
of this section shall be held inviolate, bLet subsmient to the pijblie welfare. as provided in
Section 19 of Article I of the Constitution.

(C) A property owner bas a property interest in the reasonable use of the ground water
underlying the property owner's land.

(D) An owner of riparian land has a property interest in the reasonable use of the water in
a lake or watercourse located on or flowing through the owner's riparian land.

(E) Ground water underlying privately owned land and nonnawigable waters located on or
flowing through privately owned land shall not be held in trust by any governmental
body. The state, and a political subdivision to the extent atithorized bv state law, may
provide for the regulation of'suek^ water;^^ An owner of land voluntarily may ca^nve:v to a
gover^i-nentQal body the owner's property interest held in the ground water underlying the
land or raonraavigable waters located on or flowing through the land.

(F) Notliing in this section affects the application of the public trust doctrine as it applies
to Lake Erie or the navigable waters of the state.

(^) Nothing in Section 1e of Artiele.11} Section 36 ol'A.rtiel^ ^^, Article VIII, Section 1 of
Article X, Section 3 of Article XVIII, or Section 7 of Article XVIII of the Constitution
shall impair or limit the rights established in this section.

(SJR 8; Adopted 11-4-08, effective 1 21a 1408)
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THE COl^STITUT^^^

ARTICLE 4 - JUDICIAL

§ 4>02 Organization and jurisdiction of Supreme Court
[ V€ew Article Table of Contents )

(A) The Suprera^^ Court shall, until other-wise provided by law, consist of seven judges,
who shall be known &s the chief justice and justices. In case of the absence or disability
of the chief justice, (lie judge haviniz the period of longest total service upon the court
shall be the acting chief ju:sti.e.e. If any member of the court shall be unable, by reason of
illness, disability or disqualification, to hear, consider and decide a cause or causes, the
chief justice or the acting chief justice mav direct any judeFe of any court of appeals to sit
wi.tlt the judges of the supreme court in the place and stead of the absent judge. A
majority of tiie Supreme Court shall be necessary to constitute a quorum or to render a
jtadgrnent^

(13)(1) I'he Supreme Court shall have original jurisdiction in the following:

(a) Quo warranao;

(b)Mandamus;

(c) Habeas corpus;

(d) Prohibition;

(e) Procedendo;

(f) In any cause on review as may be necessary to its complete determination;

g) Admission to the practice of law, tiie discipline of persons so admitted, and all other
matters relating to the practiee of law.

2) Tlie supreme court shall have appellate jurisdiction as foll,owse

(a) In appeals from the courts of appeals as a matter of right in the following:

(i) Cases originating in the ^otirts of appeals;

(ii) Cases in which the death penalty has been affirmed;

(iii) Cases involvinc, questions arising under the eonsti€uti^n of the United States or of
this state.

(b) In appeals from the courts of appeals in cases of felony on leave first obtained,

Appendix 000301



(c) In direct appeals from the courts of common pleas or other courts of record inferior to
the court of appMs as a matter of right in cases in which the death penalty has been
imposed;

(d) Such revisory jurisdiction of the proceedings of administrative
officers or agencies as may be ^^^fp-rred by Iawa

(e) In cases of public or great general interest, the supreme court may direct any court of
appeals to certify its record to the supreme court, and may review and affirna, modify, or
reverse the judgment of the court of appeals;

(f) The Supreme Court shall review and affirnt9 anodifyt or reverse thejddgaaaent in any
case certilFed by any court of appeals pursuant to section 3(B)(4) of this a^icle.

(3) No law shall be passed or rule made whereby any person shall be preveaited from
in^okin^ the original jurisdiction of the supreme court.

(C) The decisioaas in all cases in the Saapreme Court slaall be reported, togetiler witla the
reasons therefaa•.

(,4niended Novenaber 8, 1994)
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U.S. Code,, Title 42 ^ Ch^^^er 103^ ^^^^^^^^er I § 9601

42 U.S. Code § 9601 - Definitions

Current through Puba L. 113-108. (See Public Laws for the current Congress.)

US Code

Notes

tJpdates

Authorities (CFR)

prev I next

For purpose of this subehapter-

(1 ) The term "act of God" means an unar€tieipult-ed Cgrave natural disaster ot- other natural
phenomenon of an exceptional, inevitable, and irresastible character, the effects of which could

not bave been prevented or avoided by the exercise of due care or foresiglit.

(2) The term b°Adaninisti-ator" means the Administrator of the Uni€ed. States Environmental
Protection Agency.

(3) The term "barrel" means 1'orty-two United States galloiis at sixty degrees Fahre.nheit.

(4) The term "elaim'" iraearts a demand in writing for a sum certain.

(5) The temi "claimant" means any person who presents a ctaini for compensation under this
chapter.

(6) The term "damages" means damages for injury or loss of riatural resources as set forth in
section 9607 (a) or 9611 (b) of this title.

(7) The term "drinking water supply" means any raw or finished water source that is or ana^ be
used by a public water system (as derined in the Safe Drinking Water Act [42 U,S.C. 300f et
seq.]) or as driail€itig water by one or more individuals.

(8) The teran "environment" means

(A) the navigable waters, the waters of the contiguous zone, and the ocean waters of whicrt tlte
natural resources are under the exclusive management authority ol' the United States under the
Magnuson -Stevens Fishery Conservation and Matiagenie^t Act [16 U.&C, 1801 et seq.], and

(B) any other surface water, ground water, drinking water supply, land sua-faee or subsurface
strata, or ambient air within the United States or under the jurisdiction of the United States.
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(9) The term "facility" means

(A) any building, structure, insWlationv equipment; pipe or pipeline (includiaig any pipe into a

sewer or publicly owned treatment works), well, pit, pond, lagoon, impoundment, ditcli, landfill,
storage container, 3notor vehicle, rolling stock, or aircraft, or

(B) any site or area where a hazardous substance has been deposited, stored, disposed of, or
placed, or otherwise come to be located; but does not include any consumer product in cotis^umer
use or any vessele

(10) The term "federally perniitted releas^e" means (A) discharges in compliance wltli a permit
under section 402 of the Federal Water P'talitition Control Act [33 U.S.C. 1342], (B) daseliarges
resulting f,rom circtirnstances identified and reviewed and niade part of the public record with

respect to a permit issued or modified under section 402 of the Federal Water Pollution Control

Act and subject to a condition of such permit, (C) continuous or anticipated intermittent

discharges from a poik€t source, identified in a permit or permit application under seetioai 402 of
the Fedei-al Water Pollution Control Act, wkiich are catascd by events occurring within the scope
of relevant operating or treatnient systems, (D) discharges in eoniplianee with a legally
enforceable permit under section 404 of the Federal Water Pollution Control Act (33 U.S.C.

1344], (E) releases in compliance with a legally enforceable final perrnit issued pursuant to
seetio¢i 3005(a) through (d) of the Solid Waste Disposal Act [42 U.S.C. 6925 (a)-(d)] from a

hazardous waste treatment, storage, or disposal facility when sucli permit specifically identifies
the hazardous substances and makes such substanees subject to a standard of practice, control
procedure or bioassay limitation or condi€ion9 or other eontrof on the hazardous substances in

such releases, (F) any release in compliance with a legally enforceable frerfnit issued under
section 1412 of title 33 of [1] section 1413 of t#tle 33, (^) any injeetioit of fluids autliorized
under Federal underground injection control programs or State prograigas subraitted for Federal
approval (and not disapproved by the Administrator of the Etivirona-nental Protection Ageraey)
purstiant to part C of the Safe Drinking Water Act [42 U.S.C. 30011 et seq,]s (H) any emission

into the air subject to a permit or control regulation under section 111 [42 U.S.C. 74111, section

l l2 [42 U&Cn 741214 title 1part C [42 U.S.C. 7470 et seq.], title 1 part D [42 U.S.C. 7501 et

seq.]o or State implementation plans submitted in accordance with section 110 of the Clean Air

Act [42 U.S.C. 74 10^ (and not disapproved by the Administrator of the Environmental Protection
Agency), including any schedule or waiver granted, promulgated, or approved under these

sec€ions,(^) any injection of fluids or other materials authorized under applicable State law (i) for
the purpose of stimtilati€tg or treating wells for the production ol`crdde oil, natural gas, or water,
(ii) for the purpose of secondary, tertiary, or other enhanced recovery of crude oil or natural gas,

or (iii) which are brought to the surface in conjunction with the production of crude oil or natural
gas and which are reinjected, (J) the introduction of any pollutant into a publicly owned
treatment works when such pollutant is specified in and in compliance wittt applicable
pretreatment standards of section 307(ls) or (c) of the Clean Water Act [33 U.S.C. 1317 (b), (c)]

and enforceable requirements in a pretreatment program submitted by a State or municipality for
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Federal approval under section 402 of such Act [33 Us&C, 13421, and (K) any release of source,
special nuclear, or byproduct material, as those terrns are defined in the Atoaiiie Energy Act of
1954 [42 U.S.C. 2011 et seqo), in compliance with a legally enforceable license, fserniit,
regulation, or order issued pursuant to the Atoniic Energy Act of 1954,

(11) The terrn "Fund" or"Taust Fund" means the Hazardous Substance Superfund established 1rov
section 9507 of tbtle 26r

(12) The term "ground wate.r" means water in a saturated zs3rie or stratum beneath the surface of
land or water.

(13) The term "guaranto,r°" means any person, other than €1-ae owner or operator, who provides
evidence of financial resp^nsibility frsr an owner or operator under this chapter.

(14) The term "hazardous substance" nieans

(A) any substa¢iee designated pursuant to section 311 (^)(2)(A) of the Federal Wa€ef• Pollution

Control Act [33 U.S.C, 1321 (b)(2)(A)Jr

(B) any elernentw compound, rnixture, solution, or substance designated pursuatit to section 9602
of this title,

(C) any hazardous waste having the characteristics identified und.cr or listed pursuant to section
3001 of the Solid Waste Disposal Act [42 U.S.C. 692 1] (but not inelLiding any waste the
regulation of which under the Solid Waste Disposal Act [42 U.S.C. 6901 et seq.] has been
suspended by Act of Congress),

(D) anv toxic pollutant listed under section 307(a) of the Federal Water Pollution Control Act
[33 U.S.C. 1317 (a)],

(E) aiiy hazardous air pollutant listed, under section 112 o1'tlae Clean Air Act [42 U.S.C. 74121,
and

(F) any imminently hazardous chemieal stibstanee or mixture witli respect to which the

A€1manistratorl•aas taken actiori pursuant to section 7 of the Toxic Substances Control Act [15
U.S.C. 2606]. The term does ¢iot iaietude petroleum, including crude oil or any fraction thereof

wliicti is not otherwise specifically listed or designated as a hazardous substance under

subparagraphs (A) through (F) of this paragraph, and the terni does not include naturaI gas,
natural gas liquids, liquefied natural gas, or synthetic -as usable for fuel (or mixtures of ^at^r^l
gas and such synthetic gas)a

(15) The term"navigable waters" or "navigable waters of the United States" means the waters of
the United States, including the tenitordal seas.
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(16) The term "natural resources" means land, fish, witdli.ffle, biota, air, water, ground water,
drink-irag water supplies, and other such resources belonging to, managed by, held in trust by,

appertaining to, or otherwise controlled by the United States (including the resources of the

fishery conservation zone established by the Mag€iusoneSteve€€s Fishery Cor€servation and

Management Act [ lEi U,S,C I S OI et seq,7), any State or local govemnient, any foreign
govemmept, any Indian tribe, or, if such resources are subject to a trust restriction on alienation,
any member of an Indian tribe.

(17) The term "offshore facility" means any facility of any kind located in, on, or under, any of

the navigable waters of the United States, and any facility of any kind which is subject to the
jurisdiction of the United. States and is located in, on, or under any other waters, other than a
vessel or a public vessel.

(18) The term "onshore facility" means any facility (including, but €iot limited to, motor vehicles

and rolling stock) of any 1'g.iaid located in, on, or under, any land or norA^avigable waters witi€in
the United. States.

(19) The term "otherwise subject to the j€€risdietion of the United. States" inean. s subject to the

jurisdiction of the United States hyv€rtue of United States citizenship, United States vessel

documentation or numbering, or as provided by ir€temati^nal agreenter€t to which the United
States is a party.

(20)

(A) The term "owner or operator" means

(a ) in the case of a vessel, any person owning, operating, or chartering by demise, such vessel,

(ii) in the case of an onshore facility or an offshore facility, any person owning or operating such
facility, and

(iii) in the case of any facility, title or control of which was conveyed due to bankruptcy,

foreclosure, twx delinquency, abandonment, or similar means to a unit of State or local

^overn€r€em, any person who owned, operated, or othwrwise controlled activities at sueh facility
immediately beforehand. Such term does not include a person, who, without participating in the
management of a vessel or facility, holds indicia of ownership primarily to protect his security
interest in the vessel or facility<

(B) In the case of a hazardous substance which has been accepted for transportation by a

common or contract carrier and except as provided, an section 9607 (a)(3) or (4) of thi-s title,

(i) the te€-€n. "owner or operator" shall i-nea€^ such common carrier or other bona fide for hire
carrier acting as an independent contractor during such transportation,
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00 the shipper of such hazardous substance shall not be considered to have caused or contributed

to any release during stieh transportation whieh, resulted solely fr^in circumstances or conditions
beyond his control.

(C) In the case of a hazardous substance which has been d.elivered by a common or enntr=
carrier to a disposal or treatment facility and except as provided in section 9607 (a)(3) or (4) of
this title,

(i) the term "owner or opera€oe" shall not include such eorni-non or eort€a•act carrier, and

(ii) such eommon or contract earrier shall not he considered to have caused or contributed to any
release at such disposal or treatment facility restilting from circumstances or conditions beyond
its control.

(D) The term "owner or operator" does not include a unit of State or local government which

acquired ownership or control involuntarily through bankruptcy, tax delinqueneior, abandonment,
or other eireunistanees in which the goves°nrrient involuntarily acquires title by virtue of its

function as sovereign< T he exclusion provided under this paragraph shall not apply to any State

or local govemment which has caused or contributed to the release or threatened release of a

hazardous substance from the facility, and such a State or local government shall be subject to

the provisions of this chapter in the sanie manner and to the same extent, both procedurally and

stihstantively, as any nongovernmental entity, including liability under section 9607 of this title.

(E) Exclusion of lenders not patieipan"s in management,-.a....

(i) rndieia of ownership to protect security.- The term "owner or operator" does not include a

person that is a lender that, without par€zeipatgng in the management of a vessel or facility, holds
indicia of ownership pri¢-nariiy to protect the security interest of the person in the vessel or
faeility.

(ii) Foreelosure.---- The term "owner or operator" does not include a person that is a lender that

did not participate in management of a vessel or facility prior to foreclosure, notwithstanding that
the person----,-

([) forecloses on the vessel or fa€°ality, and

(^^) after foreclosure, sells, re-leases (in the case of a lease ^'ttianee transaction), or liquidates the

vessel or facility, maintains business activities, winds up operations, undertakes a response

action under section 9607 (d)(1) of this title or under the direction of an onMscene coordinator

appointed under the National Contingency Plan, with respect to the vessel or faealitv, or takes

any other ineasure to preserve, protect, or prepare the vessel or facility prior to sale or

disposition.T
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if the person seeks to sell, re-lease (in the case of a lease finance transaction), or otherwise divest
the person of the vessel or facility at the earliest practicable, commercially rmsonable tigne# on

commercially reasonable terms, t^.ing into aecourit aiia.rket conditions and legal and regulatory
requirements.

(F) Participation in management.- For purposes ol:'subp^^agraplt (E)_ ._

(i) the term "participate in managernenC-

(1-'j means actually participating in the rnanagenaent or operational affairs of a vessel or facility;
and

(11) does not iiiel€ade merely having the capacity to influence, or the unexercised right to control,
vessel or facility Operations:

(ii) a person that is a lender and that holds indicia of ownership primarily to protect a securitg,
interest in a vessel or facility shall be considered to participate in management only if, while the

borrower is still in possession ol'the vessel or facility eneumbercd by the security interest, the
person-

(i) exercises decisionmaking control over the environmental compliance related to the vessel or

facility, such tliat the person has undertaken responsibility for the hazardous substance handling
or disposal practices related to the vessel or facility; or

(11) exercises control at a level comparable to that of a rnanagea• of the vessel or facility, such that
the person has assumed or manifested responsibility-

(aa) for the overall management of the vessel or facility ^nc€ampassinlc, dYaymtzagday
dee€sionma+;.ing with respect to environmental compliance; or

(bb) over all or substantially all of the operatioiaal functions (as distinguished from financial or

adniin.istrati^e futaetions.) ol'tlae vessel or facility otlier than tiie function of envit°otamental
eomp(iaiiee;

(iii) tlae terni "participate in management" does not include performing an act or failing to act
prior to the time at which a seeLaritv idterest is created in a vessel or facility; and

(iv) the term "participate in management" does not inelude-

(X) holding a security interest or abandoning or releasing a s-ecurity interest;

(11) includRn, in the terms of an extension of credit, or in a contract or security .^^aeement
relating to the extension, a covenant, warranty, or other term or condition that relates to
environrnenW compliance;
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(M) monitoring or enf'oreing the terms and conditions of the extension of credit or security
interest;

(IV) ^o-iitoring or undertaking tor more inspections of the vessel or facility;

(V) requiring a response action or other lawful means of addressing the release or threatened
release of a hazardous substance in connection with the vessel or facility prior to, during, or on
the exp€ratis~n -of the term of the extension of credit;

(VI) providing financial or otlter advice or counseling in an eff'oal to mitigate, prevent, or cure
defattit or diminution in the value of the vessel or facility;

(Vil) restructuring, renegotiating, or otherwise agreeing to alter the terms and conditions of the
exteftsion of credit or security interest, exercising forbearanee^

(VIII) exercising other remedies that may be available under applicable law for the breach of a
terzn or condition of the extension of credit or security agreenient; or

(^) conducting a response action under section 9607 (d) of this title or under the direction of an
r^n-seene coordinator appointed under the National Contingency Plan,

if the actions do not rise to the level of participating in manQagentent (within the ane.ani^^ of
clauses (i) and (ii)).

(G) Other terrn^.- As used in this chapter:

(i) Extension of ered.it.---- The term "extension of credit" includes a lease f"inanee t.r^^^actpora-.^.^

(I) in which the lessor does not initially select the leased vessel or facility and does not during the
lease tern-i control the daily operations or maantena^ice of tt^e vessel or facility; or

(11) that conforms with regulations isstaed by t1^e appropriate Federal banking agency or the
appropriate State bank supervisor (as tho-se terrnfi are defined in section 1813of title 12 [2] or

with regulations issued by the National Credit Uttiott Administration Board, as appropriate.

(ii) Fir£aiieial or administrative funetiono The term, "financial or administrative function"

ine:ludes a funetion such as that of a credit manager, accounts payable officer, accounts

receivable officer, personnel manager, comptroller, or chief financial oafieer, or a sirrtilar
funetion.

(iii) Foreclosure; f'oreelose.-----r The terms "foreclosure" and "foreclose" mean, respectively,
aeq€eiring, and to acquire, a vessel or facility through-

(1)

(^^) purchase at sale under a judgment or decree, power of sale, or nonjudicial foreclosure sale,
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(bb) a deed in lieu of foreclosure, or similar conveyance from a trustee; or

(cc) repossession,

if the vessel or fiaeilit vwas security for an extension of credit previously contracted;

(11) conveyance pursuant to an extension of credit previously contracted, including the
termination of a lease agreement; or

(111) any other formal or informal manner by which the person acquires, for subsequent
disposition, title to or possession of a vessel or facility in order to protect the seeurity interest of
the person.

(iv) 1-7.ender.- I"he te,r€€u "lender" means-

(1) an ins€ared depository institution (as defined in section 1813 of title 12),

(11) an ins€ired credit union (as defined in section 1752 of title 12);

(111) a bank or association €:,liartered under the Farm Credit Act of 1971 (12 U.S.C. 2001 et seq.).

(IV) a leasing or trust company that is an affiliate of an insured depository institution;

(V) any person (including a successor or assiznee of any such person) that makes a bona Fide
extension of credit to or takes or acquires a security interest from a nonaffiliated person;

(VI) the Federa# Mor€iiage Association, the Federal 1-Irsrne Loan Mortgage Corpora€ion,
the Federal Agricultural Mortgage. Corporation, or any other entity that in a bona fide raianner
buys or sells loans or interests in loans;

(VII) a person that insures or guarantees a^ainst a def^,utt in the repayment of a^. extension of

credit, or acts as a s€irety with respect to an extension of eredit, to a nonaffiliated person; and

(V1ll) a person that provides titlr•, insurance and that acquires a vessel or facility as a result of
assignmei}t or conveyance in the eourse of underwriting elai€r€s and claims settlement.

(v) Operational fun€:taon.---'Tlae term "operational function" includes a function such as that of"a
facility or plant manager, operations manager, e:hiel•operating officer, or chief executive o1'fieer.

(vi) Security iratereste- The term "security interest" includes a right under a mortgage, deed of
trust, assignment, judgment lien, pledge, security agreement, factoring agreement, or lease and
aaiy other right accruing to a person to secure the repayment of money, the performance of a
duty, or any other obligation by a nr^naf^`ilia€ed person.
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(21) The term "person" means an individual, firm, corporation, association, partnership,
consortium, joint veaiture, commercial entity9 United States C$ovemment, State, munieipality,
commission, political subdivision of a Sta€e, or any interstate body.

(22) The term "release" inean:^ any spilling, leaking, pumping, pouraiig, emitting, emptying,
discharging, lnjvcting, escaping, ieaeh.irigp durnping; or disposing into the environment (including
the abandonment or discarding of barrels, containers, and other closed receptacles containing any
hazardous substance or pollutant or contaminant), but exel€ides

(A) any release which results in exposure to persons solely within a workplace, with respect to a
elairTz wh€eh such persons may a.^sert against tlie employer of such persons,

(B) emissions from the engine exhaust of a aiotor vehicle, rolling stock, aircraft, vessel, or
pipeline ptimping station engine,

(C) release of source, byproduct, or speeial nuclear material from a nuclear incident, as those
terms are defined in the Atomic Energy Act of 1954 (42 U.S.C. 2011 et setl.], if ^uch release is
subject to requirements wi€il respect to financial pr(iteetgon established by the lm€ue:lear.
Regulatory Commission under seetio€i 170 of such Act [4-2 1.1.&C. 2210], or,1'or, the purposes of
see€iori 9604 of this title or any other response action, any release of source byproduct, or special
nuclear material from any proe.essiaig site designated under section 7912 (a)(1 ) or 7942 (a) of this
title, and

(D) €he normal application of fertilizer.

(23) The terms "remove" or "removal" means [3] the cleanup or removal of released hazardous
substances from the environinent, such actions as may be necessary taken in the event of the
threat of release of hazardous substances in€t) the environment, such actions as may be necessary
to monitor, assess, and evaluate the release or threat of release of hazardous substances, the
disposal o1'reme+ved ntaterial, or €he. taking of such other actions as niay be necessary to prevent,
minimize, or mitigate damage to ttae public health or welfare or to the environnierwt, which may
otherwise result from a release or threat of release. The term ineltidesY in addition.2 without being
limited to, security fencing or other measures to limit access, provision of alternative water
stipplies, temporary evacuation and housing of threatened individuals not otherwise provided for,
action taken under section 9604 (b) of this €itte, and any emergency assastatice which may be
provided under the Disaster Relief and Emergency Assistance Act [42 U.S.C. 5121 et seq].

(24) The terms "remedy" or "remedial action" means [3] those aetioiis consistent with
permanent remedy tak-en instead of or in addition to removal actions in the event of a release or
threatened release of a h^zairdou^ substance into the environment, to prevent or minimize the
release of hazardous substances so that they do not migrate to cause substantial danger to present
or future public health or weifare or the environment. The term includes, but is not limited to,
such actions at the location of the release as storage, confinement, periineter protection using
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dikes, trenches, or ditches, c1ay cover, raeutralizationx e^eaaiup of released hazardous substances
and associated eontanzinated materials, ree-vclin-g or reuse, diversion, destruction, segregation of
reactive wastes, dredging or excavations, repair or replacement of ltakkrag containers, collection

of leachate and rrHnatf" onsite treatnient or incineration, pr®vzsioii of af€erriatiue water supplies,
and any monitoring reasonably required to assure that such actions protect the public health aild
welfare and the envirortraient. The term includes the costs of permanent relocation of residents
and businesses and community facilities where the President determines that, alone or in
eornbination with other i-neasures, such relocation is more eost.el=fective than and

environmentally preferable to the transportation, storage, treatment, destmt:tion, or secure
disposition offisite of hazardous substances, or may otherwise be necessary to protect the public
health or welfare; the term iiielude^ offsite transport and offsite storage, treatment, destruction, or
-secure disposition of hazardous substances and associated contaminated materials.

(25) The terms "respond" or x`a^esponse" means [3] remove, removal, remedy, and remedial
action;, [4] all such terms (including the terms "removal" and "remedial action") include
enforcenient activities related thereto.

(26) 't'tie €erins "trKtnspoa-t}" or "transportation" igiear€s [3] the movement of a hazardous

stibstance by any mode, inelrading a hazardous liquid pipeline facility (as defined in section
60 10 ]. (a) of title 49), aiid in the case of a hazardous substance w1i3ch 1ias been accepted for
transportation by a common or eo€itract carrier, the term "transport" or "t.ransportation."° shall
inxlude ariy stoppage in transit wliich is temporary, incidental to the transportation movement,

and at the ordinary operating cotivenienee of a common or contract carrier, and any such

stoppage sliall be considered as a continuity of €-novernent and not as the storage of a hazardous
substance,

(27) Ttic terr€is "United States" aaid "State" include the several States of the United States, the

District of Ctalumbiaq the Commonwealth of Puerto Rico, Guam, American Sam(ia, the United
States Virgin Islanrlst the Coaninonwealtla of the Northern Marianas, and any other territory or
possession over which the United States has jurisdiction.

(28) The term "vessel" means every d^sc-ript.ion of watercraft or other ar€iFicial contrivance used,
or capable of being used, as a n^eans of transportation on water,

(29) The terms "disposal", "hazardous waste", and "treatment" shall have the meaning provided
in section 1004 of the Solid Waste Disposal Act [42 U.&C. 6903].

(30) The terns "territorial sea" and "contiguous zone" shall have the meaning provided in
section 502 of the Federal Water Pollution Control Act [33 U.S.C, 13621.

(31 ) The term "national contingency plan" means the national contingency plan published under
section 311 (e) [5] of the Federal Water Pollution Control Act or revised pursuant to section
9605 of this title.

Appendix 000312



(32) The te,rnis "°liah1e4Y or "lla'hility" under this subehapter shall be construed to be thb standard

of liability which ohta:^s under section 311 of th^ Federal Water Pollution Control Act [33
l.l,&C, 1321].

(33) The t.eran "pollutant or contaniinant" s1^iakl include, but not be limited to, any elenient.,
substance, eonip+^undY or mixture, including dise^::^e-catising agents, which after release into the
environment ard upon exposure, ingestion, inhalation, or assimilation into any organism, either
directly from the environment or indirectly by ingestion through food chains, will or may
reasona'vly be aiitieipatecl tf.) cause death, disease, behavioral abnormalities, cancer, geriet%c

mutation, physiologieal malfunctions (includitig malfunctioras in reproduction) or piiysieal
defor^..nations9 in such organisms or their offspring; except that the term. "pollutant or
contam€nant" shall aiot incltide petroleum, incl€iding crude oil or arey fraction thereof viliieh is not

otl^erwise specifically listed or designated as a hazardous substance under subparagraphs (A)
tha`ouah (F) of paragraph (14) and shall not include natural gas, liquefied natural gas, or synthetic
gas of pipeline quality (or mixtures of natural gas and such synthetie gas).

(34) The term "alternative water supplies" includes, but is raot limited to, drinking water and
household water supplies,

0 .1^^

(A) The term "contractual relationship", for the puipose of section 9607 (b)(3) of this title,
includes, but is not limited to, land contracts, deeds, easements, leases, or other instruments
transferring title or possession, ^inless the real property oii which the facility concerned is loeated

was acquired by the defendant after the disposal or placetd,ent of the hazardous substance on, in,

or at the facility, and one or more of the circumstances described in clause (i), (ii), or (iii) is also
established by the defendant by a preponderance of the eviden=

(i) At the time the defendant acquired the facility the defendant did nLit know ^^id had no reason

to know that any h^^rdous substance whieh is the subject of the release or threatened releaie
was disposed of on, in, or at the facility.

(ii) The defeaidant is a ^ovemment entity which acquired the facility by escheat, or through any
other involuntary transfer or acquisition, or through the exercise of eminent doniain authority by
purchase or eondernnat.ion,

(iii) The defendant acquired the facility by inheritanee or bequest.

In addition to establishing the foregn;n^, the defendant must estat^lesh that the defendant has

sat€shed the req€airenients of section 9607 ('h)(3)(a) and (b) of this title, provides full cooperation,
assistanee, and 1"acilitv access to the persons that are author€zed to conduct response actions at

the facility (includin^ the eoope.^aeia^ti ^.^,d access necessary for the a€^st^llati^snr integrit^,

operation, and maintenance of any complete or partial response action at the facility), is in
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compliance with any land use restrictions established or relied on in connection with (lie

response action at a facility, and does not impede the effectiveness or integrity of any
institutional control employed at the facility in eofifiecti^n with a response action.

^^) Re^sora to know.-

(i) All appropriate inquirges;®'1•`o establisli that the defendant had no reason to know ol'tt^e
matter d.eserlbed in subparagraph (A)(i), the defendant must demonstrate to a cotirt that-,,...

(1) on or before the date on which the defendant acquired the facility, the defendant carried out
all appropriate inquiries, as provided in clauses (ii) and (iv), into the previous ownership and
uses of the facility in accordance with generally accepted good commercial and customary
standards and practicesr and

(1I) the defendant took reasonable steps to-

(aa) stop any continuing release;

(bb) prevent any threatened future release; and

(cc) prevent or limit any human, environraiental, or natural resource exposure to any previously
relmied hazardous substance.

(ii) Standards and practiees.- Not later tl^^n 2 years after January 11, 2002, the Administrator

sttall by regulation establish standards and practices for the ptirp^^e of satisfying the requirement
to carry out all appropriate inquiries under clause (i),

(iii) Criteria.- In prrsrraLilgatftig regulations that establish the standards and practices referred to
in clause. (ii), the Adrninistratdr sliall include each of the followingo

(1) The results of an inquiry by an environmental professional.

(II) Interviews with past and present owners, operators, and occupants of the facility for the
purpose of gathering infoa•matioii regarding the potential for contamination at the 1'acility,

(I1i) Reviews of historical sources, such as chain of title documents, aerial photographs, building

depart.ment records, and land use reeortis, to determine previous uses and occupancies of the real
property since the property wa,.^ first developed.

(IV) Searches for recorded environmental el+eanLip liens against the facility that are fl1cd under
Federal, State, or local law.

(V) Reviews of Federal, State, and local govemment records, waste disposal records,

underground storage taail4:. records, and hazardoLis waste handling, generation, tyeatment, disposal,

and spill records, coticerning contamination at or near the facility.
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(VI) Visual inspections of the facility and of aqioining properties.

(Vlf) Specialized k-nowIedge or experience on the part of the defendant.

(VIII) The relationship of the purchase price to the value of the property, if the property was not
contaminated.

(IX) Commonly known or reasonably ascertainable €nforanatiora about the property.

(X) The degree of obviousness ol'the. presence or likely presence of contamination at the

property, and the ability to detect the contamination by appropriate investigation.

(iv) Irzterim standards and practiees.-

(^) Property purchased before mav 31, I997.® Witli respect to property pLrorehased bef€^re- May
3 1, 1997, in making a de[e.ri-ainatirsn with respect to a defendant described in clause (i), a court
shall take into aeeount-----

^^^^ any specialized knowledge or experience on the part of tlie defendant;

(bb) the relationship of the purchase price to the value of the property, if the propelly was not
eontarninated,

(cc) commonly known or reasonably ascertainable information about the property;

k 'dd) the obviousness of tlte presence or likely presence of contamination at the property; and

(cc) the ability of the defendant to detect the corataRninati^^ by appropriate inspection.

(11) Property purchased on or after may 31, I997..._m. With respect to property purchased on or
after May 31, 1397, and tin€iI the Administrator prointilgates the regulations described in clause
(ii), the procedures oI'€he American Society fo.r'I°esting and Materials, including the rlocaiment

known as "Standard E 15'?7-979'? entitled "Standard Practice for Environmental Site Assessment:

Phase 1Eravaronmeratal Site Assessment Process", shall satisfy the requirements in elatise (i),

(v) Site inspection atid title search.- In the case o1"property for residential use or other similar

use, purchased by a nongovernmental or nonconiinercial entity, a facility iaispeetion and title
search that r^va no basis for further investigation shall be considered to satisfy the
requirements of this stzbparagraph.

(C) Nothing in tliis paragraph or in section 9607 (b)(3) of this title shall diminish the liability of
any previous owner or operator of such facility who would otherwise be liable under this chapter.
Notwithstanding this paragraph, if the defendant obtained actual knowledge of the release or
threatened release oI"a hazardous stibstanee at such facility when the defendaratowned the real
property and then subsequently transferred owne"hi^ of the property to another person without

disclosing suc}i knowledge, such defendant shall be treated as liable under section 9607 (a)(l) of
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this title and iica defense wider section 9607 (b)(3) of this title shall be available to such
defendant.

(D) Nothing in this paragraph shall affect the liability under this chapter of a defendant W1lo, by
any act or oraiissiora, caused or contributed to the release or threatened release of a hazardous
substance which is the subject of the action relatitig to the facility.

(36) The term "Irirlian ti'ibe57 nieans any Indian tribe, band, nation, or other organized group or
community, including aa^y Alaska Native village but not including any Alaska Native regional or
village corporation, whieli is recognized as eligible for the special progranis and services
provided by the United States to Indians because of their status as lndians,

(37)

(A) The temi "service station dealer;' means any person-

(i) who owns or operates a inotor vehicle service station, filling station, garage, or similar retail
establishment engaged in the btisiness of selling, repairing, or smie%n^ motor vehicles, w^,ere. a
significant pereeiitage of the gross revenue of the establishment is derived from the fueling,
repairing, or smieinl; of motor vehicles, and

(ii) who accepts for a:.allee.tion, a€:€;€arnulatie+n, and delivery to an oil recycling facility, reeyeled,
oil that

(1) has been renloved fror€i the engia€e of a light duty i-notor vehicle or household appliances by

the owner of sueli veliiele or appliances, and

(II) is presented, by such owner, to such person for collection, accumulation, and delivery to an
oil recycling 1'aeility,

(B) For purposes of section 9614 (c) of this title, the term 4Lserviee station dealer" sliall,

notwithstanding the provisions of scibparagraph (A), include any government agency that

establishes a facility solely for the purpose of accepting recycled oil that satisfies t[be criteria set

#ortli iti sulelauses (1) and (11) of subparagraph (A)(ii), and, with respect to recycled oil that

satisfies the criteria set forth in subclauses (1) aiid (I1), owners or operators of refuse collection
services who are compelled by State law to collect, accumulate, and deliver such oil K^ an oil
recycling ^acility^

(C) The President sridt promulgate regulations regarding the determination of what constitutes a
significant percentage of the gross revenues of an establishment for purposes of this paragraph.

(38) The term "incineration vessel" means any vessel which carries hazardous substances for the
purpose of incineration of such substances, so long Qa..^ such substances or residues of su€:}i
substances are on board.
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(39) Brownlield site,-

(A) In general.- The term t°brcawnflie.ld siseva means real property, the expansion, redevelopment,
or reuse of which rnav be complicated lspi the presence or poteritial presence of ^^^^^^^^^
substance, pollutant, or e.oaitarnitiant,

{^) ^xciusions.- T`hae tea•m"brownfieid site" does not include-

(i) a facility that is the subject of a planned or ongoing removal action under this subchapter;

(ii) a facility that is listed oii the National Priorities List or is proposed for listing;

(iii) a facility that is the subject of a unilateral administrative order, a court order, an
administrative order on conseiit or judicial consent decree that has been issued to or entered into
by the parties Linaler this chapter;

(iv) a facility that is the subject of a unilateraz administrative order, a court order, an

administrative order on consent orjudicial consent decree that has been issued to or entered into

by the parties, or a facility to wlaicii a permit has been issued by the United States or an

authorized State €inder the Solid Waste, Disposal Act (42 UaS.C. 6901 et seq.), the Federal Water

Pollution Cnntrra! Act (33 U.S.C, 1321) [33 U&C. § 1251 et seq.], the Toxic Substances Control
Act (15 U.&C. 2601 et seq)^ or the Safe Drinking Water Act (42 U.S.C. 3001' et seq.);

(v) a facility that-

(I) is subject to corrective action under section 3004(u) or 3008(^' ) of the Solid Waste Disposal
Act (42 U.S.C. 6924 (u), 6928 (h)); and

(11) to which a corrective action permit or order has been issued or modified to require the
implementatioii of corrective measures;

(vi) a land disposal unit witli respect to whieh...---

111) a closure notification under subtitle C of the Solid Waste Disposal Act (42 U.S.C. 6921 et
seq.) has been submitted; and

(11) closure requirements have been specified in a closure plan or permit;

(vii) a facility that is subject to the jurisdiction, custody, or control of a department, agency, or

irastrtimentatity of the United States, except for land held in trust by the United States for ar
Indiaii tribe;

(viii) a portion of a t'acility.,...,e.

(I) at which there has been a release of polychlorinated biphenyls; and
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(11) that is subject to reniediation under the Toxic Substances Control Act (15 U.S.C. 2601 et
seq.); or

(ix) a portion of a facility, for wliicki poztion, assistance for response activity has been obtained
under subtitle I of the Solid Waste Disposal Act (42 U.S.C. 6991 et seq.) from the Leaking
Under^rouncl Storage Tank Trust Fund established under section 9508 of title 2^a

(C) Site-by-si(e de.€errninations.® ^.^otwi€hstatiding subparagraph (B) and oti a site-byYsite basis,

the President may authorize financial assistance under section 9604 (k) of this title to aal eligible
entity ad a site included in clause (i)p (iv), (v), (vi), (viii), or (ix) of subparagraph (B) if the

President finds that financial assistance will protect 1iu^nan liealth and the environment, and
either promote economic develagnlent or enable the exeati^^^ of, preservation of, or addition to
parks, greenways, undeveloped property, other recreational property, or other property used for
notiprofit pux-poses,

(D) Additional areas.- For the purposes of section 9604 (k) of t}iis title, the term "brownfield
site" includes a site that-

(i) ineets the definition of ;`brownl€el€1 site" under subparagraphs (A) through (C)r and

(ii)

(1) is contaminated by a controlled substaiiee (as def-ined ir€. section 802 of tatle 2 1);

(I^)

(aa) is contaminated by petroleum or a petroleum product excluded from the definition of
"hazardous substance" under this section; and

(bb) is a site determined by the Administrator or the State, ^approla.r€ate, to be----4

(A.A) of relatively low risk, as cornpared with other pet•.roleurn-only sites in ttie State, and

(BB) a site for which there is €io viable responsible party and which will be assessed,

investigated, or cleaned up by a person that is not potentially liable for cleaning up the site; and

(cc) is not subject to any order issued under section 9043(h) of the Solid Waste Disposal Act (42
U.S.C. 699 1 b (h)); or

(111) is rnirae-scarzed land.

(40) Bona fide prospective purchaser.- The term °abona fide prospective purchaser" means a
person (or a €e^iant of a person) that acquires ownership of a faLili€y after January 11, 2002, and
that estal:alishe-, each of the following by a preponderance of tiie evidenee^
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(A) Disposal prior to aequisikion.---- All disposal of 1iaza.•dous substances at the facility oecui•red
before the person acquired ttac iacil.ity.

(B) Inquiries.-

(i) In ;dnera1o^ ^"lie pees^a^, m^zde. all appropriate inquiries into the previous ownership and uses
of the facility in accordance with generally accepted good commercial and customary standards
and practices in accordance with clauses (ii) and (iifl).

(ii) Stantiards and peaetiees.- The standards and practices referred to in clauses (ii) and (iv) of
paragraph (35)(B) shall be considered €osatisfy the requirements of this sdbpara9 aplt.

(iii) Residential use.-m-- In the case of property in residential or other similar use at the time of

purchase by 8, nongovernmental or noncommercial entity, a facility inspectiora and title search
that revead no basis for further investigation shall be considered to satisfy the requirements of
ffiis subparagraph.

(C) Notices.--•--'T'he persoii provides all legally required notices with respect to the discovery or
release of any hazardous substances at the facility.

(D) Care.- The perseafl exercises appropriate care with respect to hazardous substances fotand at

the facility by taking reasonable steps to-

(i) stop any continuing release;

(ii) prevent any threatened future release; and

(iii) prevent or liniit liumar, environmental, or natural resource exposure toany previously
released hazardous substance.

(E) Cooperation, assistance, and aeeess,^---- The person provides full cooperation, assistance, arid
access to persons that are authorized to conduct response actions or naturat resource restoratio€i
at a vessel or facility (including the cooperation and access necessary for the installation,
integrity, opcrationr and maintenance of any complete -or partial response actions or iiatural
resource restoration at ttle vessel or facility).

(F) Institutional ccsntrol.- The person-

(i) is in compliance with any land use restrictioais establ`askied or relied on in connection with the
response action at a vessel or fatiilitv; and

(ii) does not impede the effectiveness or integrity of any institutional control eniployed at the
vessel or facility in connection with a response action.

(G) Requests; subpoenas.- The person coniplies with any request for information or
administrative subpoena issued by the President under this chapter.

Appendix 000319



(1-1) No afllliation.------'I`he person is not-

(i) potentially liable, or affili-ated with any otlier person that is potentially liable, for response
costs at a facility througfa®

(l^ ^^iy direet or indirect familial relatiotiship; or

(Il) any contractual, corporate, or finaiieial relationship (other than a contractual, corpoa-ate, or
financial relatirs^ash€p that is created by the instruments by which title to the facility is conveyed

or financed or by a contract for the sale of goods or services); or

(ii) tlie result of a reorganization of a business entity that was potentially liabte.

(41) Eligible response site.-

(A) In general,-'I`he term "eligible response site" means a site that meets the definition of a
brobRfnlgeld site in subpiiragra^^^ (A) and (B) of paragraph (39), as modified by subparagraphs
(B) and (C) of this paragraph.

(B) Inclusions,-'I°he term "eligible response site" ineludes-

(i) notwithstanding paragraph (39)(B)(gx), a portion of a facility, for which por€ion assistance for
respofise activity has been obtained utider subtitle I of the Solid Waste Disposal Act (42 I.J,&C.

6991 et seq,) from the I„e&ing Underga•ound Storage. Tank Trust Fund established under section
9508 of title 26; or

(ii) a site for which, notwithstanding the exclusions Isrova(ied in subparagraph (C) or paragraph

(39)(B), €he p€-esiderat deterrriines, on a site-byMsite basis and after consultation with the State,

that limitations on enforcement under section 90528 of this title at sites specified in c1aLise (iv),
(v), (vi) or (viii) of paragrapli (39)(B) would be appropriate and will-

(I) protect human health and t.lie environment; and

(I1) promote economic development or facilitate the creation of: preservation ofp or addition to a
park, a greenway, undeveloped property, recreational property, or other property used for
nonprofit purposes.

(C) Exelusionsea-----'I"he term "eligible response site" does not include-

(i) a facility for which the President-

(T) conducts or has conducted a preliminary assessrnent or site inspection; and

(II) after consultation with the State, determines or has deternkined that the site obtains a

preliminary score sufficient for possible listing on the National Priorities List, or that the site
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otherwise qusalifies for iistin^ on the National Priorities List; unless the President has made a
deteraninatien that no further Federal action will be taken; or

(ii) facilities that the President determines warrant particular consideration as identified by
regulatioai, sueli as sites posing a threat to a sole- souree drinking water aquifer or a sensitive
ecosysteln^

[1) So in originaL Probably should be "o.r"'.

[2] So in originaL Probably should be followed by a closing pa,renthesis.

[3] So in originai.. Probably should be "mean".

[4] So in or€ginai,

[5) See References in Text note below.
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42 U.S. Code § 9607 « Liabilyty

Current through Pub, L. t 13-108. (See Public Laws for the current Congress.)

US Code

Notes

Updates

Atitliorities (CFR)

(a) Covered persons; scope; recoverable costs and da^^ages; intWrest rate; "comparable maturity"
date

Notwithstanding aiiy other provision or rule of law, and subject only to the defenses set forth in
subsection (b) of tliis section-

(1) the owne.r and operator of a vessel or a #`acility,

(2) any person wlio at the time of disposal of any hazardous substance owned or operated any
facility at which such hazardous substances were disposed of,

(3) any person who by contract, agreement, or otherwise arranged for disposal or treatment, or
arranged with a transporter for transport for disposal or treatment, of hazardous substances

owned or possessed by such person, by any r3tber party or entity, at any facility or ineineration
vessel owned or operated by another party or entity and containing suc1^ hazardous substanees,
and

(4) any person who accepts or accepted any ha?ardous substances for transport to disposal or
treatment facilities, incineration vessels or sites selected by such person, from which there is a
release, or a threatened release which causes the incurrence of response costs, of a hazardous
substance, shall be liable for-

(A) all costs of removal or reniedia1 action incurred by the United States Government or a State
or an Indian tribe not inconsistent with the national contingency plan;

(B) any other necessary costs of response iraetirred by any other person consistent with tlle
national contingency plan;

(C) slama^es for ir^jt^ry to, rlest^:ietion of, or loss of natural resources, including the reasonable
costs of assessing such injury, destruction, or loss resulting from sueli a release; and

(D) the costs of any health assessment or health effects study carried out under section 9604 (i)
of this title.
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The ar£^outtts recoverable in an action under this section shall include interest on the amounts
recoverable under subparagraphs (A) through (D). Such interest shall accrue from the later of

(i) the date payment of a specified amount is demanded in writing, or

(ii) the date of the expenditure conr:emedo The rate of interest on the outstaiiding unpaid balance

of the amounts recoverable under this section shall be the same rate as is specified for interest on

investments of the Hazardous Substance Superfund estdolish.ed under subefaapterA of'a~hapter 98
taf'title 26. For purposes of applying such amendments to interest ^inder this subsection, the term

"comparable maturity" shall be determined with reference to the date on whieh interest accruing
under this subsection eommepces,

(b) Defenses

There shall be no liability under subsection (a) of this section for a person otherwise liable who
can establish by a preponderance of the evidence that the release or threat of release of a
hazardous stabstane:e atid the damages resulting therefrom were caused solely by-.

(1 ) an act of God„

(2) an act of war,

(3) an act or omission of a third party other thaii an employee or agent of the defeftdant., or thim
one whose act or oinission occurs in connection witli a contractual relationship, existing directly
or indirectly, witkt the defendant (except where the sole contractual arrangement arises from a
published tariff and aeeeptanee for carriage by a cr3rrirraon carrier by rail), if the def'etidaitt
establishes by a preponderance of the evidence that (a) he exercised due care with respect to the
hazardous substarace concerned, taking into considera.tion the characteristics of such hazt€rdotis
substance, in light of all relevant facts and eircums=ces, and (b) he took precautions against
foreseeable acts or omissions of any such third party and the consequences that eould foresecably
result front such acts or omissions; or

(4) any eorigbi^iatioti of the foregoing paragraplts.

(c) Detemiih ati^^^ of amounts

(1) Except as provided in paragraph (2) of this subsection, the liability under this section of an
owner or operator or other responsible person for each release of a hazardous substance or
incident involving reieitse of a hazardous substance shall not exceed-

(A) for any vessel, other than an incineration vessel, which carries any 1^^ardous substance as
cargo or residue, $300 per gross ton, or $5,000,000, whichever is greater;

(B) for any other vessel, other than an incineration vessel, $300 per gross ton, or $500,000,
whichever is greater,
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(C) for any motor vehicle, aircraft, hazardous liquid pipeline facility (as defined in section 60 10 I.
(a) of title 49), or rolling stock, $50,000,000 or sLich lesser amount as the President sha1
establish by regulation, but in no event less than $5,000,000 (or, for reiewses of hazardous
substaances as defined in sectiori 9601 (14)(A) of this title into the ^avi"abl^ waters, $8,000,000).
Such regulations shall take into account the size, tyW, location, storage, and handling capacity
and other iriatters relating to the likelihood of release in each sucli class and to the economic
inipac€ of such limits on eaci^ such class: or

(D) for any incineration vessel or any facility ottaer than those specified in subparagraph (C) of
this paragrapti, the total of all costs of response plus $509000,000 for any dama2CS under this
subchapter.

(2) Notwithstanding the limitations in paragraph (1) of this subsection, the liability of an owner
or operator or other responsible person under this section shall be the full and total costs of
response and damages, if

(A)

(i) the release or threat of release of a hazardous substance was the resLilt of willful miscondtict
or willful negligence within the privity or knowledge of such person, or

(ii) the primary caLgse of the release was a violation (within the privity or k^^owled1ge of such
person) of applicable safety, construction, or operating standards or regulations; or

(B) such person fails or refuses to provide all reasonable caopea•atioai and assistance reqLtes€ed'^y
a responsible public official in connection with response activities under the national
coritingency plan with respect to regulated carriers subject to the provisions of title 49 or vessels
subject to the provisions of title 33 or 46, subparagraph (A)(ii) of this paragraph shall be deemed
to refer to p`ederal standards or regulations.

(3) If any person who is liable for a release or threat of release of a hazardous substance fails
without sufficient cause to properly provide removal or remedial action L'pcsn order of the
President pursuant to sectioii 9604 or 9606 of this title, such person inay be liable to the United
States for punitive damages in an amount at least equal toq and not more than three tianes, the
amount of any costs incurred by the Fund as a result of such fAure to take proper action. The
President is authorized to commence a civil action against any such person to recover tile
punitive damages, whicli shall be in addition to any costs recovered from such person pursuant to
section 9612 (c) of this title. Ariy moneys received by the United States pursuant to this
subsection shall be deposited in the Funde

(d) Rendering care or advice

^ 1) In general
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Except as provided in paragraph (2), no person shall be liable under this subchapter for costs or
damages as a result of actions taken or omitted in the course ol'rendering care, assistance, or
advice in accordance with the National Contingency Plan ("NCP") or at the direetirsra of an
onscene coordinator appointed under such plan, with respect to an incident creating a danger to
public health or welfare or the environment as a result of any releases of a hazardous substance
or the threat thereof. This paragraph shall not preclude liability for costs or damages as the resuit
of negligence on the part of such person..

(2) State and local goverrarn.eaits

No State or local government shall be liable under this subchapter for costs or damages as a

result of actions tsalwn in response to an emergency created by the release or threatened rele^^ of

a hazardous substance generated by or from a facility owned by anather person. This paragraph
shall not preclude liability for costs or damages as a result of gross negligence or intentional
misconduct by the State or local ^ovemment. For the purpose of the preceding sen€enee,
reckless, willful, or wanton i-nisconduet shall constitute gross negligence.

(3) Savings provision

This subsection shall not alter tlie liability of any person covered by the prosrisions of parazraph
(1), (2), (3), or (4) of subsection (a) of this section with respect tt) the release or threatened
release eoneerned.

(e) Iiideinnifiei€tion, hold h^^i-nless, ete., agreements or conveyances; subrogation rights

(1) No inderrs.niFieat$onx hold harmless, or similar agreetraent or conveyance shall 1"ie effective to

transfer frofn the owner or operator of any vessel or facility or fro€n any person who r£iay he

liable for a release or threat of release under this section, to any other person the liability

ianposed under this seetionF  Nothing in this subsection shall bar any a-ree€nerat to insure, hold
hara-nless, or indemnify a paa°ty to such agreement for a€iy liability under this section.

(2) Nothing in this s.ube,hapter, including the provisions of paragraph (1) of this subsection, shall
bar a cause of action that an owner or operator or any othet• person subject to liability under this
sectionr or zi gtgarantort has or would have, by reason of subrogation or othem^as^ ag€agnst any
person.

(f) Natural resources liahility; designation of public trustees of natural resources

(1) Natural resources liatji6ity

In the case of an injury to, destruction of, or loss of natural resources under subparagraph (C) of

subsection (a) cal'this seetqon liability shall be to the United States Government and to any State

for natural resources withiri the State or belonging to, aTianaged by, controlled by, or appertaining

to sueh State and to any Indian tribe for natural resources belon^ir^g tr^, managed by, controlled
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by, or appertainiaig to sueh tribe, or held in trust for the benefit of such tribe, or belonging to a

rnember of such tribe if such resources are subJect to a trust restriction on alienation: Provided,
tiowever, That no liability to the United States or State or Indian tribe stiall be imposed under
subparagraph (C) of subsection (a) of this section, where ttie party sought to be charged has
demonstrated that the damages to natural resources complained of were specifically identified as
aai irreversible and irretrievable eorramitment of natural resources in an environmental impact
statement, or other comparable eravironnient analysis, and the decision to grant a permit or
lieefise aLqtliorizes such cor¢irriataient of natural resoLirees, aeid the facility or projeet was
otherwise operating within the terins of its perrnit or license, so long as, in the case of damages to
an taidian tribe oeetirring pursuant to a Federal permit or license, the issuance of that permit or

license was not inconsistent with the fiduciary duty ot'the United States w€th respect to such

Indian tribe. The President, or the authorized representative of any State, staa1l act on behalf of
the public as trustee of such natural re^ourees to recover for such d^rnage:s. Sums recovered by
the Utilted States ^overnment as trustee under this subsection shall be retailled by the trustee,
without further appropriation, for use only to restore, replace, or acquire the equivalent of such

natural resources. Sums recovered by a State as trustee under this subsection shall be available
for use only tr3 restore, replace, or acquire the equivalent of such natural resources by the S€ate.

`l'he measure of damages in any action under subparagraph (C) of subsection (a) of this seetion

shall not be limited by the sums which can be used to restore or replace such resoure.es. There
shall be no double recovery under this chapter for natural resource da€^iages, including the costs
of damage assesstnent or restoration, rehabilitation, or acquisition for the sanie release and
natural resource. There shall be no recovery under the authority of subparagraph (c) of

subsection (a) of this section where such damages and the release of a hazardous substance from
which siteh damages resulted have occurred wholly before December 11, 1980.

(2) Designation of l:'ederal and State officials

(A) Federal

The President shall designate in the National Contingency Plan published under seetiora 9605 of
this title the Federal officials who shall act on behall"ot'the ptiblie as ta-ustees for natural

resources under this chapter and section 1321 of title 33e Such officials shall assess damages for

injrary to, destruction ot, or loss of iiatLiral resources for pLirposes of this chapter and such seetion
1321 of title 331'or those resources under their trusteeship and may, upon request of and
reirnbursenieng from a State and at the Federal officials' discretion, assess damages for those
natural resources under the State's trusteeship.

(B) State

The Govemor of each State shall designate State officials who may act on behalf of the public as

trustees for natural resources under this chapter and section 1321 of title 33 and shall notify the

President of such designations. Such State officials shall assess damages to natural resources for
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the purposes of this chapter and such section 1321 of title 33 for those natural resources under
their trusteeship.

(C) Rebuttable presuniption

Any determination or assessment of daagiages to natural resources for the purposes of this chapter

and section 1321 of title 33 niade by a Federal or State trustee in accordance with the regtilations
promulgated under seetkon 9651 (c) of this title shall have the force and eft-.et of a rebuttable

presumption on behalf of the trustee in any administratlve oriudieial proceeding under this
chapter or section 1321 of title 33.

(g) Federal agencies

For provisions relating to Federal agencies, see section 9620 of this tltle,

(h) Owner or operator of vessel

The owner or operator of a vessel shall be liable in accordance with this section, tinder maritime
tort law, and as provided under seetion 9614 of this title notwithstanding any provision of the
Act of March 3, I851(46 U.S.C. 183ff) [1] or the absenee of any physical datgiage to the
propriewy interest of the claimant.

(i) Application of a registered pesticide pa-od^ict

No person (including the United States or any Statc or Indian tribe) may recover under the

authority of this section for any response costs or damages resulting t'roni the application of a

pesticide product registered under the Federal Insecticide, Fungicide, and Rodenticide Act [7

U.S.C. 136 et seqj. Nothitig in this paragraph. shall affect or modify in any way the obligations

or liability of any person under any otlier provision of State or Federal law, including common

law, for damages, injuryr or loss resulting from a release of any hazardous substance or for
reinoval or remedial action or the costs of removal or remedial actian of such hazardous
substance.

0) Obligations or liability pursuant to federally permitted release

Recovery by any person (itteluding the United States or any State or Indian tribe) for response

costs or damages resultitig fr^tn a federally permitted release shall be pursuant to existing law in

lieu of this seetion. Nothing in this paragraph shall affect or modify in any way the obligations or

liability of any person under any otlier provision of State or Federal law, including common law,
for d.arnages9 injury, or loss resulting 1'ropi a release of any hazardous substance or for removal or
remedial action or the costs of rer^^oval or remedial action of stic1i hazardous substance, In

addition, costs of response incurred by the Federal Gzsverr^rrnent in coiinectio.rs with a discharge
speeified in section 9601 (10)(B) or (C) of this title shall be recoverable in an action brought
under section 1319 (b) of title 33.
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(k) Transfer to, and ^^suniptio.n by, post-Closure Liability Fund of liability of owner or operator

of hazardous waste disposal facility in receipt of permit under applicable solid waste disposal
law; time, criteria applicable, praeedures, e€e.Q monitoring eo'sts; reports

(1) The liability estahlishe.d by this section or any other law for the owner or operator of a
hazardous waste disposal facility which has received a permit under subtitle C of the Solid Waste
Disposal Act [42 U.S.C. 6921 et seq.], shall be transferred to and assumed by the postselosure
Liability Fund establlshed by seeticii 9641 [1] ofahis title, when...^

(A) such facility and the owner and operator thereof has complied with the requirements of

subtitle C of the Solid Waste Disposal Aet [42 U.S.C. 6921 et seq.) and regulations issued
thereunder, which may affect the perl'orr^^anee of such facility after closure; and

(B) sueh facility has been closed in accordance with such regulations and the conditions of snch

perfrkit, and such fae.ilit?t and the surrounding area have been monitored as reqLiired by such

regulations and permit conditions for a period rao€ to exceed five years a1'ter closure to
demonstrate that there is no substantial likelihr^od that any migration offsite or release from
eonfineinent of any hazardous substance or other risk to public health or welfare will occur,

(2) Such transfer of liability shall be effective ninety d^^safter the owner or operator of sueh
facility notifies the Adrninistratorrsf the Environmental Protection Agency (and the State where
it has an authorized program under section 3006(b) of the Solid Waste Disposal Act [42 U.S.C.
6926 (h)]) that the conditions ifnposed by thi^ ^u beetion have hee^ satisfied. If within such
niaiety-day period the Administrator of the Environmental Proteet€^^i Agency or stieh State

determines that any such facility has not eomplierl with all the conditions iniposed by this
subsectiori or that insufficient inforniation has been provided to denionst.rate such compliance,
the Administrator or such State shall so notify the owner and operator of such facility and the
adrniraistrator ol' the Fund established by section 9641 [1] of this title, and the r.^wner and

operator of such facility shall continue to be liable with respect to such facility under this section

and other law unt%1 staeh time as the .Adininistrator and such State determinei that srrch facility
has eoxyiplied with all conditions imposed by this subsection. A deterrnitta€ioit by the

Administrator or such State that a facility has not complied with all conditions imposed by this

subsection or that insufficient inforffaatioh has been supplied to demonstrate compliance, shall be

a final adiiiirsistrat.ive aeti-ora for purposes ofjudi.cial review< A request for additional informatioll
shall state in specific terms the data required.

(3) In addition to the assumption of liability of owners and operators under para^raph (1) of this

subsection, the Post-closure Liability Fund established by sectioii 9641 [1] of this title may he
used to pay costs of monitoring and care and maintenance of a site incurred by other persons
after the period of monitoring required by regulations under subtitle C of the Solid Waste

Disposal Act [42 U.S.C. 6921 et seq] for hazardous waste disposal facilities €neetgng the
conditions of pa,ra,^r^,ph (1) of this su^aseetic^n.
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(4)

(A) Not later than one year after December 11, 1980, the Secretary of the 'I"reasury shall conduct
a study and shall submit a report thereon to the Congress on the feasibility of establishing or
qualifying an optional sys€eira of private insurance for pos€elrssure financial responsibility for

hazardous waste disposal facilities to whielt this subsection appties> Sueh study shall irae.lude a
speeifieation of adequate and reaistie minimum standards to assure that arty such privately

placed insurance will carry out the purposes of this subsection in a reliable, enforceable, and

practical iraanner. Such a study shall iiielude an examination of the public and private incentives,
programs, and actions necessary to make privately placed insurance a practical and effective

option to the fiiiancing system for the Post-elosure Liability Fund provided in suhchapter Tl [ 1^
of this chapter.

(B) Not later ttiara eighteen months after December 11, 1980, and after a public hearing, the
President shall by rule determine whether or raat it is feasible to establish or qualify an optional
system of private insurance for postelosure rifiancial responsibility for hazardous waste disposal
facilities to whieh thi^ subsection applies. If the President determines the establishment or

qualification of ^uch a system would be infeasible, he shall promptly publish an explanation of

the reasons for such a determination. If the President determines the es€ahlishrraent or

clualifie.at€oti of such a system would be feasible, he shall promptly publish notice of such

determination. Not later than six nionths a1`€e^- aai affirtnatlve determination under the preceding
sentence and after a public hearing, the President fihall by rule promulgate adequate and realistic

minimum standards whie.h rr€tist be met by any sueh privately plaeed insurance, t^.irag into
account the purposes of this chapter and this suhseetififa. Such rules shall aiso specify reasonably

expeditious procedures by which privately placed insurance plans can qualify as nneetgng such
minimum standards.

(C) In the eveait any privately placed insuratice plan qualifies under subparagraph (B), any

person enrolled in, and eorraplyir€, with the €e^•an.^ of, such plan shall be excluded froin the

provisions of ;paragraphs (1), (2), and (3) of this subsection and exempt from the requirerraents to

pay any tax. or fee to the p'ost-closure Liability Fund under suhehapter H [11 of this chapter.

(D) The Presade€it rriay issue such rules and take such other zaetions as are necessary to effectuate
the purposes of this paragraph.

(5) Suspension of liability transfer.- Notwithstanding paragraphs (1), (2), (3), and (4) of this
subsection and subsection 0) ofsection 9611 , this title, no liability shall be transferred to or
assumed by the Post-Closure Liability Trust Fund established by section 9641 [1] of th,istitle

pa-anr to completion of the study required under paragraph (6) of this subsection, transmission of
a report of such study to both Houses of Congress, and ati€horiza€ion of such a transfer or
^.^sumgtior: by Act of Congress following receipt of such study and report.

(6) Study of options for post-r-l^sure program.----
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(A) Study.---- The. Comptroller General shall conduct a study of options for a pro^rarn.. l`ot• the
management of the liabilities a."ocidated with hazardous waste treatrfierat, storage, and disposal
sites after their elosurewhicii complements the policies set florth in khe Hazardous and Solid
Wta,ste Amendmentfi of 19$4 and assures the protection of huarian health and the envirnnanent.

(B) Program elerr:ents.------The program referred to in subparagraph (A) shal.l be designed to
assure each of the foilowing.

(i) Ihcenti^^s are created and maintained for the safe management and disposal ol' hazardous
ww^t.es so as to assure protection of human health and the environment.

(ii) Members of the public will have- r^asonabae confidence that hazardous wastes will be
nianaged and disposed of safely and that resources will be available to address any problems that
^nay arise and to cover costs of long-terrn monitoring, care, and maintenance of such sites.

(iii) Persons who are or seek to become owners and operators of hazardous waste disposal
facilities will be able to manage their potential future liabilities and to attract the investment

capital necessary to build, operate, and close such facilities in a manner wh€c}i assures protection

of human health and the envi:ronrnent.

(C) Assessments.- The study under this paragraph shall i.nclude assessments of treatment,
kt.rsrage, and disposal facilities which have heen. or are likely to be issued a permit under section
3005 of the Solid Waste Disposal Act [42 US.C. 69251 and the likelihood of future insolvency
on the part of owners and operators of stieh facilities. Separate assessments shall be made for
different classes of facilities and for different classes of land disposal facilities and shall include
but not be limited to--

(i) the current and t'Liture financial capabilities of faeitity owners and operators;

(ii) the eLirre.nt and future costs associated with facilities, includ"ang the costs ol'routine

monitoring and maintenance, compliance moni€orin^, corrective action, natural resource
damages, and liability for damages to third parties; and

(iii) the availability of rneelianisrra^ by which owners atid operators of such facilities can wsure
that current and future costs, ineltiding post-elc^sure costs, will be t`inanced.

(D) Procedures9- In carrying out the responsibilities of this paragraph, the CraniptroCler General

shall consult with the Administrator, the Secretary of Carriineree, tlie Secretary of the Treasury,
and the heads of other appropriate Fede" ageaieies.

(E) Consideration of options.- In conducting the study under this paragraph, the Comptroller

General shall consider various mechanisms and comhinations ol'rnee,hanisn~as to eompleirkerat the

policies set forth in the Hazardous and. Solid Waste Arneradrnents of 1984 to serve the p^t-poses
set forth in subparaga-aph (B) and to assure that the current and future costs associated with

Appendix 000330



t•a^zw-dous waste facilities, including post-closure costs, will be adequately financed and, to the
greatest extent possible, borne by the owners and operators of such ^acilities. Mechanisms to be
considered include, but are not limited to-

(i) revisions to closure, post-closure, and finaaieial responsibility requirements under subtitles C
and I of the Solid. Waste Disposal Act [42 U.S{C. 6921. et seq,, 6991 ea seq4];

(ii) voluntary risk pooling by owners and operators;

(iii) legislation to require risk pooling by owners and operators;

(iv) modification ol'€he Post-Closure Liability Trust Fund previo€isly establislied by section

9641 [1] o1'€h€s title, and the conditions for transfer of liability under this subsection, including
limiting the transfer of srafne or all liability under this subsection only in the case of insolvency
of owners wd operators;

(v) private insurance;

(vi) insurance provided by the Federal Government;

(vii) coinstiranee, reinsurance, or pooled-risk insurance, whether provided by ttle private sector

or provided or assisted by the Federal ^overs^^ients and

(viii) creation of a new program to be adniinistered by a new or existing Federal agency or by a
federally cliartexed corporation.

(F) Reeommendat:ons<- The Comptroller General shai1 consider options for funding any

program uaider this section and shall, to tlie extent necessary, make reeoraianendations to the
appropriate committees of Congress t'crr additional authority to implement :^uclt program.

(1) Federal lien

( 1) :ln general

All costs and damages for which a person is liable to the United States under subsection (a) of
this section (other than the owner or operator of a vessel under paragraph (1) of stibsection (a) of
this section) shall constitute a lieaa lr^ 1`avaw of the United States upon ail real property and rights
to such property which-

(A) belong to stich person; and

(B) are subject to or affected by a removal or remedial action.

(2) Duration

The lien imposed by this subsectiori. shall arise at the later o1'the following:
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(A) The time costs are ri.est ineurred by the United States with respect to a response action under
this chapter.

(B) The tinie that the person refeaed to in paragraph (1) is provided (by certified or registered
mail) written iioti€:e of potential liability.

Such lien shall continue until the liability for the costs (or a judgment against the person arising
out of sueh liability) is satisfied or becomes unenforceable through operatiori €if the statute of
limitations provided ln section 9613 of this title.

(3) Notice and validity

The lien imposed by this subsection shall be subject to the rights of any purchaser, holder of a
security interest, orjudgment lien creditor w}iose iaiterest is perfeeted udder applicable S tate law
before notice of the lien has been filed in the appropriate office within the State (or county or
other ^ovemmeratal subdivision), as designated by State law, in which the real property subject to
the lien is located. Any such purchaser, holder of a security interest, orJudgment lien creditor
shall be afforded the same protections against the lien imposed by this subsection as are afforded
under State law against ajudgrnent lien which arises out of an unsee€ared obligation and which
arises as of the time of the filing of the notice of the lien imposed by this s€abseetion. If the State
has not by law desigriated one office for the receipt of such notices of liens, the iiotiee shall be
filed in the office of the clerk of the United States district eo€irt for the district in which the real
property is located. For purposes of this subsection, the terms "purchaser" and "security interest"
shall have the definitions provided under section 6323 (b) of title 26.

(4) Action in rem

The costs eorastitut¢ng the lien may be recovered in an action in rem in the United States district
court for the district in which the removal or rernedial action is oeeurring or has occurred.
Nothing in this subsection shall affect the right of the United States to bring an aeti€in against any
person to recover all costs and damages for wliiel•a such person is liable under subsection (a) of
this section.

(m) Maritime lien

All costs and damages for whsc1i the owner or operator of a vessel is liable under subsection
(a)(1) of this section with respect to a release or threatened release from such vessel shidl
constitute a maritime lien in favor of the United States on such vessel. Such costs may be
recovered in an action in regn in the district court of the Llnited States for ffie distriet in which the
vessel may be found. Nothing in this subsection shall affect the right of the United States to bring
an action against the owner or operator ol`sucb. vessel in any court of competentju,risdietion to
recover such costs.

(n) Liability of fiduciaries
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(1) In general

The liability of a fiduciary under any provision of this chapter for the release or threatened
release of a hazardous substane.e at, froni, or in eonne.etion with a vessel or facility held in a
fidueiary capacity shalz not exceed the assets held in the fiduciary capacity.

(2) Exclusion

Paragraph (1) does not apply to (lie extent that a person is liable under this chapter independently
of the person's ownership of a vessel or facility as a fiduciary or actions taken in a fiduciary
e.apiieity,

(3) Limitation

Paragraphs (1) and (4) do not limit the liability pertaining to a release or threatened release of a
hazardous substance if negligence of a fiduciary catises or contributes to the release or threatened
release.

(4) ^^^^ harbor

A fiduciary shall Dot be liable in its personal capacity tinder this chapter for-

(A) undertaking or directing another person to undertake a response actiofi under subsection
(d)(1) of this section or under the direction of an on scene coordinator designated under the
National Coiitingeracy Plan;

(B) undertak€aig or directing another person to undertakti any oilier lawful zrieans of addressing a

hazardous substance in connection with the vessel or facility;

(C) terminating the fiduciary relationship;

(D) including in the ternis of the fiduciary agreement a covenant, warranty, or other term or
condition that.relates to compliance with an environrriental law, or monitoring, madifyring or
enforcing the terr€i or condition;

(E) monitoring or undertaking I or more inspections of the vessel or facility;

(F) providing finaneial or other advice or counseling to otlter parties to the fidueiary relationship,
including €lie settlor or bea^erieaary;

(G) restr€zcturin^, renegotiati^-^gy or rsthea^ise altering the terzns and conditions of the rd^.c€^.ry
relationship;

(H) administering, as a fiduciary, a vessel or facility that was contaminated before the_ fiduciary
relationship began; or
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(I) declining to take any of the actions described irA subparagraphs (B) througli

(151) Definitions

As used in this chapte.r;

(A) Fiduciary

1'he lerrn "fiduciary'`-

(i) means a pe.^^^ acting for the benefit of another party as a bzsna ^de®

trustee;

executor;

`111) adaiiraistrator;

(IV) custa'sdganf

(V) guardian of estates or guardian ad litein;

(VI) receiver;

(VII) cortservator;

(VIII) committee of estates of incapaei€ated persons;

(LK) personal representative;

(X) t-ustee. (including a successor to a gr^istee) under aii indenture agreernent, trust agreeiraent,
lease, or similar financing agreement, for debt securities, certificates of interest or certificates of

participation in debt securities, or other forms of indebtedness as to wliach the trustee is not, in
the capacity of trustee, the lender; or

(XI) representative in any other capacity that the Administrator, after providing public nrstiee,
determines to be saniiiar to the capacities described in subclauses (1) tlirougla (X)y and

(ii) does not inciude-

(I) a person that is acting as a fiduciary with respect to a trust or otlier fiduciary estate that was

or^arag^,ed for the priniary pti.rpose of, or is engaged in, actively carrying on a trade or business
for profit, unless the trust or other fiduciary estate was created as part of, or to facilitate, 1or
more estate plans or because of the incapacity of a natural personf or

(11) a person that acquires ownership or control of a vessel or facility with the objective purpose
of avoiding liability of the person or of any other persoai.
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(B) Fiduciary capacity

The terin "fiduciary capacity" means the capacity of a person in holding title to a vessel or
facility, or otherwise having control of or an interest in the vessel or facility, pursuant to the
exercise of the responsibilities of the person as a fiduciary.

(6) Savings clause

Nothing in this subsection-

(A) affects the rights or immunities or o€lie.r defenses that are available under this chapter or
other law tha€1s applicable to a person subject to this subsection; or

(B) ea-ea€es any liability 1`^ir a person or a private rit-sht of action against a fiduciary or a^iy other
person.

(7) No effect on certain persons

Nothiiig in this subsection applies to a person if the person-

(A)

(i) acts in a capacity other than that of a fiduciary or in a beneficiary eapaeaty, and

(ii) in that capacity, directly or indireetly benefits from a trust or fiduciary relationship; or

(B)

(i) is a beneficiary and a fiduciary with respect to the same fid€iciary estatex and

(ii) as,a fiduciary, receives benefits that exceed customary or reasonable compensation, and
incidental benefits, permi€ted under other applicable law.

(8) Limitation

T'his sLibseeteon does not preclude a elairn under this chapter against-

(A) €he assets of the estate or trust administered by the fiduciary; or

(B) a nonernployee agent or independent contractor retained ^.^y a fidueiary.

(o) De micromis exemption

{ 1) ^n geiieral

Except as prcxvided in paragraph (2), a person shall not be liable, with respect to response costs at
a facility on the National Przorities List, under this chapter if liability is based solely on
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paragraph (3) or (4) of subsection (a) of this seetion, and the person, except as provided in
paragraph (4) of this subsection, can demanstrate that®

(A) the total amount of the materiai containing hazardous substaieees ttiat the person arranged i'or
disposal or treatment of, arranged with a ti-ansporter for transport for disposal or treatment of, or
accepted for transport for disposal or trcatment, at the facility was less than 110 gallons of liquid
niateraaIs or less than 200 potinds of solid materiaas (or such grwer or lesser amounts as the
Admztiistr-a-Lor may deterrniiie by regulation); and.

(B) all or part of the disposal, treatnient.r or transport concerned occurred before April 1, 2001,

(2) Exceptions

Paragraph (1) shall not apply in a case in which-

(A) the President determines €hat--

(i) the materials containing hazadous substances referred to in paragraph (1) have contributed
signilacantly or could contribute si^ni^car^tl^r, either indi^ridLially or in the .^l;^regate, to the cost
of the response action or natural resource restoration with, respect to the facility; or

(ii) the person has failed to etimply with an information request or administrative subpoena
issued by the President under this chapter or has impeded or is ir:ipeding, through action or
inaction, the performance of a response action or natural a•esoLirc:e re.storataori with respect to the
facility; or

(B) a person has heeai convicted of a criminal violation for the conduct to which the exemption
would apply, and that conviction has not been vitiated, on appeal or otherwiseo

(3) Nojudieial review

A determination by the President under paragraph (2)(A) shall not be subject to judicial review.

(4) Nongovernmental thi.rd-party contribution actions

In the case of a coaitrihu€son action, with respect to response costs at a 1•aeility on the National
Preorities List, brought by a party, other than a Federal, State, or local govemmentr under this
chapter, the burden of proof sh:dl be on the party bringing the action to demonstrate that the
conditions described in paragraph (1 )(A) and (B) of this subsection are not met.

(p) Municipal solid waste exemption

(1) In general

Except as provided in paragraph (2) of this subsection, a person shall not be liable, with respect
to respoaise costs at a facility on the National Priorities List, under paragraph (3) o1'subseetiora
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(a) of this section for municipal so1id waste disposed of at a facility if €hc person, except as
provided in p-aagrapli (5) of this subsection, can demonstrate €1ia€ the person is-----

(A) an owner, operator, or lessee of resldentqa1 property from whieh all of the person°s municipal
solid waste was generated with respect to the facility;

(B) a business en€1€y (including a parent, subsidiary, or affiliate of the entity) that, duriiig its 3
taxable ^eari preceding the date of transmittal of written no€i^ca€ioii frorn the President of its
po€en€ial liability under this section, tiniployed on average not niore than 100 full-time
individuals, o€' the equivalent thereof, and (ha€ is a s€^iffl business concern (within the meaning of
the ^iiiall Business Act (15 U.S.C. 631 et seq,)) from which was generated all of the municipal
solid waste attributable to the eai€i€y with respect to the faeility; or

(C) an organization described in section 501 (c)(3) of title 26 and exempt from tax under section
501(a) of such title that, during its taxable year preceding the date of transmittal of written

notification from the President of its potential liability uradec this section, enip1oyed not more
than 100 paid individuals at the location 1`rorn which was generated a11o1= the municipal solid
waste attributable to the organiza€ion with respect to the t'acillty,

For purposes of this subsection, the €effn "affiliate" has the meanlaig of that term provided ln the
definition of "small business coneea•n" in regulations promulgated by the Small Business
Administration in accordance with €he Small Business Act (15 US.C. 631 et seq.).

(2) Exception

Paragraph (1) shal not apply in a ea:e in which the President determines €ha...n

(A) €kic municipal solid waste referred to in paragraph (1) has contributed significantly or could
contribute si^nlf'fcantly, either individually or in the aggregate, to the cost of the response action
or natural resource re-s€ara€lon with respect to the facility;

(B) the person has failed to comply with an €nf^^ma€ion request or adraianistra€€ve subpoena
issued by the President under this chapter; or

(C) the person has 1€npeded or is impeding, €hrough ae€ion or i^^ac€gont the pe€foi-rnanc^ of a
response action -ar natural resource restoration with respect to €he facility.

(3) No judicial review

A determination by the President under paragraph (2) sliall not be subject to judicial review.

(4) Definition of municipal solid waste

(A) In gene:ral

For purposes of this subsection, the term "municipal solid waste" means waste nia€erial-
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(i) generated by a household (including a single or mul€ifamily residence); and

(ii) generated by a cornmercaal, industrial, or institutional entity, to the extent that the waste
rnateriai------

(1) is essentially the same as waste normally generated by a household;

(11) is collected and disposed of with other municipal solid waste as part oi normal municipal
solid waste collection services; and

(111) contains a relative quantity of hazardous substances no grcater than the relative qnamityof
hazardous subscagiees containcd in wastc material generated by a typical sinElc-^amily
household.

(B) Examples

Examples of municipal solid waste under subparagraph (A) include food and yard waste, paper,
clothing, appliances, consumer product packaging, disposable diapers, office supplies, cosrnetics,
glass and metal food containers, elementary or sucondary school science laboratory waste, and
hotisci•aold hazardous waste.

(C) Exclusions

The term "°munieipal solid waste" does not inelude-

(i) combustion ash generated by reso€aree re-eovery facilities or municipal incinerators; or

(ii) waste material from manufacturing or processing operations (including pollution cotitrol

operations) that is riot esse,ntially the same as waste no€-€naliy generated by liouscholds,

(5) Burden of proof

In the case of an action, with respect to response costs at a facility on the National Priorities List,
brought under this section or section 9613 of this title by-

(A) a party, other than a Federal, State, or local governrnent, with respect to municipal solid
waste disposed of on or afterAprll 1, 2001; or

(B) any party with rcspect to municipal solid waste disposed of before April 1, 2001, the burden
of proof sha11 be on the pai-ty bringing the action to demonstrate that the conditions described in

paragraphs (1) and (4) for exemption for entities and organizations described in paragraph (1 )(B)
and (C) are not meto

(6) Certain actions not peranittud
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No contribution action may be hrou^ht by a party, other th^.r€ a `ederaI, State, or local

governraaetit, undet• this eh-apttir with respect to circumstances described in pa.ragraph ( t){A}.

(7) Costs and fees

Ano€^^overnmentai entity that commences, after January ?1q2002, a contribution action under

this chapter shall be liable to the defendant for all reasonable cests of dei`end€'r€, the acti^aaa,

inelaad€ng all reasonable att^^ey;s fees and expert witness fees, if the defendant is not liable for

contribution based on ar exemption under this subsection or subsection (o) of this sectiora,

(q) Contiguous properties

(1) Not considered to be an owner or operator

(A) In general

A person that owns real property that is eontigt^ous to or otherwise similarly situated with respect

to, and that is or may be contaminated by a release or threatened release of a hazardous substance
from, real property that is not owned by that person shall not be eonsidered to be an owner or
operator of a vessel or facility under paragraph (1) or (2) of subsection (a) of this sectiora solely
by reason of the eoittam€nation if-

(a) the person did not cause, contribute, or consent to the release or threatened retease,

(ii) the person is nat------

(1) potentially liable, or affiliated with any othe.t- person that is potentially liable, for response

costs at a facility through any direct or iiidareet faniilia3 relationship or any contractual,
corporate* or financial relationship (other than a contractual, eorportite, or 1'lnafteial a-ela(ionship
that is created by a contract for the sale of ^^cAs or services); or

(If) the result of a reorganization of a business entity ihat was potentially liable;

(iii) the persoii takes reasonable steps to------

(1) stop atay continuing release;

(11) prevent any threatened future release} and

(HI) prevent or limit human, enviroatmental, or natural resotiree exposure to any hazardous
substance released an or from property owned by that persor€;^

(iv) the person provides full cooperation, assistance, and access to persons that are authrsfized to
conduct response actions or natural resource restoration at the vessel or facility from which there
has been a release or threatened release (inelud'€n, the eooperatir^^. ^.nd access necessary for thu
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insWiation, integrity, operation, and maintenance of any complete or partial response action or
natural resource restoration at the vessel or facility);

(V) the person-

(1) is in e-ompiianc:e %vit^^ any land ^ise restrictions estafilished or relied on in connection with tfie
response action at the facility; and

(I1) does not irkipede the effcctiveness or integrity of arty institutional control employed in
connection with a response actirin9

(vi) the person is in compliance with any request for information or administrative subpoena
issued by the President under this chapter;

(vii) the persor, provides ail legally required notices witii respect to the discovery or release of
any hazag•dnus substances at the facility; and

(viii) at the tirsie: at which the person aeqLiired the pa-opetly, the person ----

(1) conducted all appropriate inquiry within the incaning of section 9601 (35)(B) of this t€tle with
respect to the property; and

(H) did not know or have reason to know tiiat the property was or could be contaminated by a
release or tiireateried rel^^^^ of one or more hazardous substances from other real property not
owned or operated by the person.

(B) i3eirkonstrat€on

To qualify as a person described in subparagraph (A), a person must estkahl€sh by a

preponderance of the evidence that the coiidxt€ons in clauses (i) through (viii) of suhpas•agraph
(A) have been met.

(C) ^^na fide prospective ptire,haser

Any person that does not qualify as a person described in this paragraph because the person ha^^y

or iiad reason to have, knowledge specified in subparagraph (A)(viii) at the time of acquisition of
the real property may qualify as a bona fide prospective ptireiiaser under section 9601 (40) of this
title if the person is otherwise described in that seetatia.

(D) Ground water

With respect to a hazardous substance from one or more sources that arr; not on the property of a
person that is a contiguous property owner that enters ground water beneath the property of the

person solely as a result of subsurface migration in an aqtiifer, subparagraph (A)(iii) shall not
require the person to conduct ground water investigations or to install ground water remediation
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systuinss except in accordance with the policy of tlie Environmental Protection Agency

eonceriiing owners of property eontaiiiing eeiataminated aquifers, dated May 24, 1995^

(2) Effect of law

With respect tc) a person described ir. this subsection, notliirsg in this subsection-

(A) limits any defense to liability that ^ay be available to the person under any other provision
of lawY or

(B) imposes liability on the person that is not rstlaeaivise imposed by subsection (a) of this
seetlan.

(3) Assurances

The Adaninas€ratrsr may

(A) issue an assurance that no enforcement aetioai under this chapter will be initiated agaiaist a,
person described in paragraph (1); and

(B) gxaitt a person described in paragrapli (1) protection against a cost recovery or contribution
action urid.er section 96l 3(#) of this title.

(r) Prospective purchaser and wiiidlall lien

(l) Lfniitatlon on liability

Nrstwmthstariding subsection (a)(1) olF this section, a bc^^a fide prospective purchaser whose

potential liability for a release or threatened release is based solely on the purcl^aser`s being

considered to be an owner or operator of a facility shall not be liable as long as the bs^^a fide

prospective purchaser does not gnipede tlie perforrr3anee of a response action or iiatural resource

restoration.

(2) Lgen

11' there are unrecovered response costs incurred by the United States at a facility for which an

owner of the facility is not liable by reason of paragraph (1), and if each of the conditions
described in paragraph (3) is rnet, the United States shall have a lien on the facility, or may by

agreement with the owner, olzt^n from the owner a lien an any other property or other assurance
of payment satisfactory to the Administrator, for the unreeovered response costs,

(3) Conditions

The conditions referred to in paragraph (2) are the following:

(A) Response aetion
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A response action for wliich there are unrecovered costs of the United States is carried oLat at the
faeility.

(B) Fair market valLie

The response aetioal increases tlie fair market value of the facilitlv above the fair market valtie of
the facility that existed befoa-e the response action was leaitiated.

(4) A^iourats duration

A lien under paragraph (2)-

(A) shall be in an amount not to exceed the increase, in fair market value ol'the property

attributable to the response action at the tinie of a sale or other disposition of tlle property;

^B) shaxll arise at the time at which costs are ^rst incurred by the United States with respect tc) a
re^ponse action at the facility;

(C) shall be subject to the, requirements of saibseetion (l)(3) of this section; and

(D) shall continue niitil the earlier of-

(i) satisfaction of'the lien by sale or other means; or

(ia) n.otwithstaitds^^ any statute of limatations under seetior. 9613 of this title, recovery of all
response costs incurred at the facility.
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Lawriter - ORC s 2505.03 Appeal o£ final order, judgment, or decree. Page 1 of I

2SO5p03 Aupeal of final order, Judg m^^^^ or ^^^^^^^

(A) EverV flna( order, judgment, or decree of a court. and, vvhen prov€ded by €aw, the finak order of any
admin€^trat€v^ officer, agency, board, department, triduna€r comm€ss€on, or other €nstrumer£ta11ty may
be reviewed on appeal by a coua -1, of common p€eas, a court of appea€sq or the suprenie court,
whichever has jur€sr€€ct€on,

(B) Unless, i^ the case of an adm€nfstrat€ve-vre€ated ^ppealp Chapter 119. or other sections of the

Revised Code app€y, such an appea^ €^ governed by th¢s chapter and, to the extent th€s chapter does
not cr,ntain a re9eva¢^^ provls€on, ttie Ru€^^ of Appe€€ate Procedure. When ari admin€strakfve--re€ated
appeal €^ so governed, af It as necessary an app€y€ng the Ru@es of Appellate Procedure to such arl appea&E

the adm€n(straCive officer, agency, board, department, tr€bunalp cammlss€on, or other lnstrumenta!€^

shall be treated as ff €t were a tr€aI court whose firia€ order, judgment, or decree is the sub.ject of an

appeal to a court of ^ppeais or as If €t were a c€erk of such a tr¢^^ court.

(C) An appeal of a f€na€ order, judgment, or decree of a court stia€€ be governed by the Ru€es of
Appellate Procedure or by the Rules of Pract€^^ of the Supreme Court, wh€cheveY are appli^ab€e, and,
to the extent not €rr eonf€icfi w3th those rwes, this ^^^^^er.

Effective Date: 03LLI7-1987
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Lawriter - ORC - 4903,11 Proceeding deemed crmr.neneed,

4903$^^ Proceeding deemed commenceds

Page 1 of I

No proceed€rig to reverse, vacate, or modify a final order of the public ut€I€ties commission is
commenced unless the notice of appeal Is filed within s€xty days after the date of deniaE of the
application for rehearing by operation of law or of the entrV upon the ,1ouma1 of the commission of the
order denying an application for rehearing or, €f a rehearing is had, of the order made after such
rehear€ng. An order denying an appficat€or} for rehear^^^ or an order made after a rehearing shall be
served forthw€th by regular mail upon aI€ parties who have entered an appearance In the proceeding.

^^ectIve Date: 09-2941997
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Lawriter - ORC w 490112 Zurisdiction, Page 1of 1

4903.12 Jurisdiction.

No court other than the supreme court shail have poSover to rev^ew$ suspend, or de1ay any -order made
by the pub:ic utilkties com€n€ssIors, or enjoiaip restrain, or interfere wa^h the commission or any pu^^^c
utilaties corrarn€ssieruer In the performance of off€a„ia€ duties< A writ of mandamus shaII not be Issued
against the commission or any eom, rniss#oner by any court other than the supreme court.

^fferti^e D^^^., 10T01T 1953
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L,,awriter - ORC LL 4903, 165 Stay of execution,

49039.^^ Stay of ^^^^^^^^^^

Page 1 of I

A proceeding to reverse, vacate, or Enor€^^ a fina€ order rendered by the ^ubi€c E.ttil€t€es commiss€aEi
does not stay execution of such order un€^^^ the supreme court or a judge thereof €n vacat€onK on
app€icat€on and three days° not€ee to the eommIss€orEy a€€rsws such stay, €rE which evErEit the appe€Iank

shal€ execute an undertaking, payab^^ to the state iri such a sum as the supreme court prescribes, w€th

surety to the sat€sfaetion of the cIerk of the supreme court, cond'Et aned for the prompt payment by the

appe€€ar€t of a1€ damages caused by the delay €n the enforcement of the order comp€ained of, and for

the repayment of a€1 moneys pa€d by any person, firm, or corporat€on for transportation, transrniss€on,
produce, commodity, or service €n excess of the charges fixed by the order comp€ained of, €n the event
sairh order €s sE,Bsta€rEe€3.

Effective Date, 10-01-1953
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LQawr€€er - ORC -- 4905.02 Public utiiitv defined.

4905.02 Pub1ic utility ^^^^^^.

Page ^ of 2

(A) As used €ra this chapter, oopub€€c uti€€tye: €nciudes every corporat€ont company, coparcnersh€pP person,
or asSoc€at ion, the €essees, trustees, oa' rece€vers of the foregoing, deflned sn secti^n 490_ ,^3 of t^^
^evised Code, €nc€ud€ng any pub€€c ut€€€ty that operates its util€t+^ not for profit, except the follow€ng;

(1) An ^^ectric €€ght company that operates its utility not for profit;

(2) A publ€e ut€€€tyy, ^other than a teIepho€^e cor-cir^anyr thzt €s owned and operated e<.cIus€^^^y by and
so€e€y for the uti€€ty's customers, inc€ud€^^ any consumer or group of consumers purchasing,
de€ivering, storing, or transporting, or seeking tio purchase, del€ver, store, or tr^^^^potts natural gas
exclusively by and so€eIy for the consaamer`s or consumers` own €ntended use as the end user or end
users and not for profitd

(3) A pub€€c uti€€ty that Is owned or operated by arly municipal corporation;

(4) A ¢al1road as deisned €r: sections A9^L7.22 and AqQZ^Q^ 0f th0 Revised Code;

(5) Any provider, €ncIud€ng a telephone company, with respect to its provision of any of the fo€Iowing;

(a) Advanced services as defined €n 47 C.F.R. 51.5 ;

(b) Broadband service, however defined or c€ass€fied by the federal communications commission;

(c) Informat€on service as defined €rl. the °`Te€ee^mmun€cak€ons Act ^f 1996," 110 Stat. 59, 47 LJ.S.C.
153(20) ;

(d) Subject to d€v€s€on (A) of section of the Revised Code, Internet protocol-enabIed services
as defined i n section 4927 _U of the Revised Code;

(e) Subject to division (A) oF section A2_Z7_.Qa of tP^p- Revised Code, any telecommunications smace as
defined in section ^27,01 of the Revlsed Code to which both of the following app€y^

(€) The sp-rvice was not commerr-€a€€y available on September 13, 2010, the effective date of the
arneradmerat of this section by S.B. 162 uf the 128th general assembly.

(Ei) The service employs technology that became available for commercial use only after September
13, 2010, the effective date of the amendment of this section by S.B. 162 of the 128th general
assemb€y^

(a)

(1) °°Public uti€ity" includes a for-h€re motor carrier even If the carrier is operated In connection with an
entity described in division (A)(1), (2), (4), or (5) of th€^ section.

(2) Divis€on (A) of this section shala not be construed to relieve a private motoe carrier, operated in
connection with an entity described In division (A)(1), (2), (4), or (5) of this section, from compliance
with any of the fo#€ow€ng:

(a) Chapter 4923^ of the Revised Code;

(b) Hazardous-mater€aI regulation under section A^9_2L,.15_ of the Revised Code and division (H) of
section 4m92i_19 of the Revised Code, or ruies adopted thereunder;
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Lawriter ^ ORC - 4905.02 Public utility defined. Page '' Cbf 2

(c) Ru€es gosoerning unified carrier r^^^^tratlon r s^^^^^^ ^nder sectao^ ^ rLII of the Revasec€ Code.

Amended by 129th GLnnerat ^^^^mblyF€Ie Na,1279 HB 487, §101.01, efte 6/1112012,

Amended by 128th General AssemblyFile No.43, SB 162, §1, P-M 9/13/2010.

Effective Date^ 09-17°1996

http:.//c odes.ohio.go^e/or^^^905,02
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t.awriter - ^RC Y 4905.03 F'ublie utility eonipany d.efin€tions,

a^^^^^^^ ^^^^^^ ^^^^^^^^^ company definitions.n

As used €n th€^ chapter

Page I of 3

r any person, firm, cepartnershlp, vo';unaary association, joint°stock association, company, or
corporation, wherever organized or €ncorporatedq €s<

(A) A telephone company, when engaged In the business of transmitting telephonic messages to, from,
through, or in this state;

(S) A forwhire motor carrier, when engaged in the business of transporting persons or property by
motor vehicle for compensation, except when engaged in any of the operations €n €ntrastate commerce
described in divisions (13)(1) to (9) of sect€on,49 ^^00^1 of the Rev€sed Code, but ar^c€a^di^cg the carr€er'^
agents, officers, and representatives, as we&€ as employees responsible for hiring, supervising, training,
assigning, cir dispatching drivers and employees concerned with the Rnska€€ation{ tr^^pect€osi, and
snalntenance of motor-veh€cIe equipment and accessories;

(C) An electric light company, when engaged 8n the business of supplying electricity for light, heat, or
power purposes to consumers with€n, this state, €nr-€uding supplying electric trar^srnksslori service for
e#eetrEcaty delivered to consumers €ra this state, but excluding a regional transmission organization
approved by the federal energy regulatory ^^rnmiss3ons

(D) A gas r-ompany, when engaged In the business of supplying arkific€a€ gas for lighting, power, or
heating purposes tr- consumers within this state or when engaged in the business of supplying artificial
gas to gas companies or to natural gas companies within this state, but a producer engaged €n
supp€ying to one or more gas or natural gas companies, only such artificial gas as is manufactured by
that producer as a bynprodur--t of some other process in which the producer is prirnaraly engaged within
this state is not thereby a gas company. A€I rates, rentals, toils, schedules, charges of any kind, or
agreements between any gas company and any other gas company or any natural ^a-9 company
providing for the supplying of artiflc€al gas and for compensation for the same are subject to the
jurisdiction of the public utilities commission.

(E) A natural gas company, wher3 engaged in the business of supplying natural gas for lighting, power,
or heating purp€zses to consumers within this state. Notwithstanding the above, neither the delivery
nor sale of Ohfozproduced natural gas rjr Oh€o-p€°oduced raw natural gas liquids by a producer or
gatherer under a public utilities comrniss€onmardered exemption, adopted before, as to producers, or
after, as to producers or gatherers, January 1, 19966 or the del€very or sale of Oh€owprod^ced natural
gas or Ohao-produced raw natural gas liquids by a producer or gatherer of Ohin-produced natural gas
or Ohio-produced raw natural gas liquids, either to a lessor under an oil and gas lease of the land on
which the produeer's drilling unit Is located, or ttie grantor €nc€dent to a right--of-way or easement to
the producer or gatherer, shiall cause the pradur-er or gatherer to be a natural gas company for the
purposes of this sect€ono

All rates, rentals, toI€s, schedules, charges of any kind, or agreements between a natural gas compiar:y
and other natural gas companies or gas rarnpanies providing for the supply of natural gas and for
compensation for the same are subject to the jurisdiction of the public ut€Ht€es commiss€on. The
commission, upon application made to €t, may rel€f-ave any producer or gatherer of natural gas, defined
dn this section as a gas company or a riatural gas company, of compliance with the obligations €rr,posed
by this chapter and Chapters 4901., 4903., 4907., 4909.r 4921., and 4923. of the Revised Code, so
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Lawriter ^ ORC -^ 4905.03 Public utility company definitions. Page 2 of 3

long as the producer or gataerer is not affiliated with or Larader the control of a gas company or a
natural gas company engaged in the transportation or distribution of natural gas, or so long as the
producer or gatherer does not engage in the distribution of nattiral gas to consumers.

Nothlng In division (E) of th€^ section limits the authority of the commission to eneerce sections
A9D5_.,92 to A995.9& of the Revised Code,

(F) A pipe-I€ne company, when engaged In the business of transporting natural gas, o€!f or coal or its
derivatives through pipes or tubing, either wholly or partly withirl, this state, but not when engaged in
the business of the transport associated with gathering lines, raw natural gas €#quIds, or finished
product natural gas liquids;

(G) A water-works erimpany, when engaged #n the business of supplying water through pipes or
tubing, or in a similar manner, to crarasurners withfr, this state;

(H) A heating or cooling company, when engaged in the business of supplying water, steam, or air
through pipes or tubing to ^^^^^imers within this state for heating or cooling purposes;

(I) A messenger company, when engaged In the business of supplying messengers for any purpose;

(:^) A street railway company, ^^er). engaged in the business of operating as a common carrier, a
railway, wholly or partly within this state, with one or more tracks upon, along, above, or below any

public road, street, alleyway, or ground, within any municipal corporation, operated by any motive

power cither than steam and not a part of an 6nterurban ra1€road â whether the ra€lway €s termed street,
€nc€ined9p&ane, elevated, or underground railway;

(K) A suburban railroad conipany, when engaged In the business of operating as a common carrier,

whether wholly or partially within this state, a parti of a street railway constructed or extended beyond

the limits of a municipal corporation, and not a part of an €nterurban rai€road;

(L) An €nterurban railroad company, when engaged In the business of operating a railroad, wholly or

partia€3y within this state, with one or more tracks from one municipal corporation or point in this state

to another municipal corporation or pe;rit €n this state, whether constructed upon the pub€ic highways
or upon private rightsLLof-way, outside of rrEun€cipa€ corporations, using eiectricity or other motive

power than steani power for the transportation of passengers, packages, express rrotters United

States mail, baggage, and fre€ght. Such an interurban railroad company is ine€uded In the term

Ora3€road°` as used i^ section 4907.02 of the Revised Code.

(M) A sewage dis^^sial systern company, when engaged in the business of sewage disposal services
through pipes or tubing, and treatment works, or in a similar manner, within this state.

(C) [As added by m^^^^ ^ener^l A^^^^nWy€^^^e NoQ127, HB 487, §101s01 ]As used €n this

section:

(1) "°Gathering I€nes" has ^he. same meaning as €^ section 49.^5&Q of thc, Revised Code.

(2) "Raw natural gas I€qulds°° and °`firsished product natural gas i€qu€ds°° have the same meanings as In
section ^f^1 of the Revised Code.

Amended by 129th General Assemb€yoFi€p- Noo125, ^^ 315, §101,01; eff. 9/1012012,

Amended by 129th +^eiieral AssemblyF€^e No,12-7, HB 487, §101.01f eff. 611.1jZ012o
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4905.10 Assessment for expenses.

Page I of 2

(A) For the so€e purpose of ma`sntaening and admini^tc-ring the pubiar- utiiities commisslon and
exercising Its suiaerv€s€on and jur€sdiction over the railroads and puis€ic uti€itdes of this state, an amount

equivaient to the apprapriation from the puiai€c utiiities fund created under divisiors (B) of ti"Sts sect€ori

to the ptibi€c uti€itit-s cornmiss€on for railroad and pub€ie utai€t€es regulat€on ara each f€scai year sha€€ be

ap•portiar^ed among and assessed aga€nst each ra3€road and pubiic utiil^y wi'thin th¢s state by the

commiss€on by first computing an assessment as though €t were to be made In proportion to the

intrastate gross eamings or receipts, exeluding earnings or reeeapka from sales to other pub€ie utEilt$es

for resa€e, of the rai€road or pubi€e utiiity for the caleradar year next p€-eceding that In whieh the

assessment !s made, T€ie commlss€on, may €nclude In that 0r.^t computation ariy amount of a ra€irnad's
or public uta@ity's Intrastate gross earnincis or receipts that were underrepofted in a prior year, in
addition to whatever ^-aenaitaes apply under the Revised Code to such underreporting, the eom€ri€ssion

shall assess the railroad or public utility Interest at the rate stated In d€vision (A) of section 120•01 of

the Revised Code. The commission shall deposit any interest so cdiected ( nto the pubi€c utilities fund.
The commission may exclude from that first computation any such amounta that were overreported In

a prior year> The final computation of the assessment shall consist of irnprasing upor, each rai€road and

pub€€c utility whose assessment under the first computation would have been one hundred doiiars or

less an as^^^smp-nt of one hundred dollars and recomputing the assessrnent$ of the remaining

railroads and public utilities by apportioning an amount equal to the appropriation to the pub€ic uti€iUes

commlssion for administrat€rin of the utilities d€vision €n each fiscal year less the total amount to be

recovered from those paying the min€rrburn assessment, In proportion to the intrastate gross earnings
or receipts of thA remaining rai€rraads and public utilities for the calendar year next preec-d€rEg that €n

which the assessments ari-a made, In the case of an assessment based on €ntrastate gross receipts

tinder this section against a public titi€ity that is an electric utility as defined In ^er-tion A^^̂,^.1., of t€le
Revised Code, or an electric services company, electric cooperative, or governmental aggregator
subject to certification under section 42^L.0 of the Revised Code, such receipts shall be those
specified In the ut3aity`s, company`s, cooperative'ss or aggregator`s most recent report of intrastate

gross receipts and sales of kilowatt hours of electricity, fli^d with the commission pursuant to division

(F) of section 422 ,06 of the Revised Code, and verified by the commissian. In the case of an
assessment based on intrastate gross recelpts under this section against a retail natL3riil gas supplier or

governmental aggregator subject to certification under section 4922,2Q of the Revised Code, such
receipts shall be those specified In the suppifer's or aggregator's most recent report of Intrastate gr^^s

receipts and sales of hundred cubic feet of natural gas, filed with the commission pursuant to dEvWort

(8) of sp-ction 422%;_U' of the R+evlsed Code, and verified by the commission. However, no such retail
a^^tural gas supplier or such governrnerita€ aggregator serving or proposing to serve customers of a
particular natural gas company, as defiried in section 43-Z2_01 of the Revised Code, shall be assessed

under this section unti€ after tt3e CesTaMiSS€onf pursuant to section 490 5 .26 or 4,^9-9-.U of the Revisc-d
Code, has removed from the base rates of the natural gas company the amount of assessment under
this section that is attributabEe to the value of commodity sales service, as defined in section 492 9 .01
of the Revised Code, In the base rates paid by those customers of the company that do not purchase
that service from the nakural gas company.

(80) Through calendar year 2005, on or before the rirst day of October in each year, ehe commission
shall notify each such railroad and pub1ic utility of the surn assessed agalnst it, whereupon payment
shai€ be made to the commission, which shall deposit it into the state treasury to the credit of the
public utilities fund, which Is hereby created. Beginning €n calendar year 2006, an or before the
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fifteenth day of May €rt each year, the commission shall notify each railroad and publ^c utility that had a
s^^^ assessed against It for the current fiscal year of more tha:i one thousand dollars that fifty per cent
of that amount sha€€ be paid to the eor-gm(ss€or; by the twentieth day of 3une of that year as an In€t€a€
payment of the assessment against the company for the next fiscal year> On or before the flrst day of
October In each year, the commission shall make a final determination of the sum of the assessnient
against each railroad and public utility and shalI notify each railroad and public utility of the sum
^s-sessed against €t. The commission staaal deduct from the assessment for each railroad or public utll€ty
any Initial payment received. PayrnerAt of the assessment shall be made to the commission by the first
day of November of that year. The comni€ssie^^ shall deposit the payments received into the state
treasury to the credit of the public ut€l€t1es fund, Any such amounts paid Into the fund but not
expended by the commission shall be credited ratably, after first de^uct€ng any defocits accumulated
from prior years, by the commission to railroads and public utilities that pay more than the m€n€mum
assessment, according to the respective portions of such sum assessable against them for the ensuing
fiscal yea.r. The assessments far -such fiscal year shall be reduced correspondingly.

(C) W€than five days after the beginning of each fiscal year through ftsr-a€ year 2006, the director of
budget and mariagement shall transfer from the general revenue fund to the public utilities fund an
amount sufficient for maintaining and administering the public 9stkllties commission and exerc€sIng its
superv€a€on and jurisdiction over the railroads and pLiblle utilities cif the state during the first four
months of the flsca€ year. The director shall transfer the same amount back to the general revenue
fund from the public utiiities fu¢id at such time as the director determlnes that the balance of the public
utt€itles fund is sufficient to support the appropriations from the fund for the flseal year. The director
may transfer less than that amount If the director determines that the revenues of the pub€€c ut€€1t€es
fund during the fiscal year will be lnsuff€e€ent to support thp- appropraat€ors from the fund for the fasea€
year-, €Ei which case the amount not paid back to the gener-al revenue fund sha@I be payable to the
general revenue fund In future flseal years.

(D) For the purpose of this section only, "°public ut€f€ty" includes:

(1) In add€t€^^ to an electric utility as defined in section 492 . 1. of the Revised Code, an eIectr€r-

serv€ees company, an electric cooperative, or a governmental aggregator subject to certification under
sectfon. of the Revised Code, to the extent of the corrapany's, rraoperative's, or aggregator`s
engagement In the business of supplying or arranging for the supply In this state of any reta€I electric
service for which it must be so cert€fiedd

(2) In addition to a na$ur-al gas company as defined in section 4 2 , l of the Revised Code, a retail
natural gas supplier or governmental aggregator sud^er-t to certification under section A492 zQ of the
Revised Code, to the extent of the supp€€er's or ^^gregator's engagement iri the business of supplying
or arranging for the supply In this state of any compi-ntatfve r^.taRt natural gas ser-vice for which it must
be certified.

(E) Eacti public utilities commissioner shall receive a salary fixed at the level set by pay range 49
under schedule E-2 of section I?A^a 1 2 of the Revised Code.

^^ect€ve Date: 06-26-2001y 06-30-2005

The amendment to this section by 129th General AssemblyF€€e No,10f SB 5, §1 was rejected by
voters in the November, 2011. e€ectpon,
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490^.13 System of accounts for ^^b'lic ut'ifitles.

The Pubi€c uti(dt€es commission may establish a system of accounts to be kc-pt by public utilities or

railroads, including municipally ownf-ad or operated public utilities, or may classify said puW€c utilities or

railroads and estabiish a system of accounts for each class, and may prescribe the manner in wbachl

such accounts shall be kept:. Such system shall, when practicable, conform to the system prescribed by
the department of taxation. The commission may prescribe the forms of accounts, records, and

memorandums to be kept by such public ut€iities or raiiroads, €nciuding the ar-counts, records, and

memorandums of the movement of traffic as weil as of the rece€pts and expenditure of moraeys, and
any other fDa-ms, records, and memorandums which are necessary to carry out Chapters 4^01o, 4903,,
4905^P 4907,s 4909., 4921., and 4923. of the Revised Code. The system of accounts estabi€shed by the

commission and the forrrs of accounts, records, and memorandums ^-^rescr€bed by it shall not be

1ncons€stent, €n the case of carparatior^^ subject to the act of congress entitled "An act to regulate
commerce" approved February 4, 1887, and the acts amendatory tiiereof and supplementary thereto,
with the systems and forms established for such corporations by the Interstate commerce commission.

This section does not affect the power of the public utilities comrr€ssion to prescribe forms of accounts,
records, and memorandums covering information €n addition to that required by the Interstate

eommerciB cemmissiono The pubiic utilities ce+mm€ss€on may, after hearing €iad upon its ovin motion or
complaint, prescribe by order the accourats iri which particular outlays and receipts shall be entered,
c harged, or cred^^ed. Where the public utilities commission has prescribed the forms of accounts,
records, oa- memorandums to be kept by any public utility or railroad for any of its business, no such
public utility or rai€rodd shall keep any accounts, records, or mem^^andurns for such business other

than those so prescribed, or those prescribed by or under liie authority of ariy other state or of the
United States, except such accounts, records, or memorandums as are explanatory of and
supplemental to the accounts, records, or meenorandurns prescribed by the comm€ssion. The

commission sha€i at all times have access to all accounts kept by saac^ public utilities or railroads and

may designate any of €t^ oMcers or employees to inspect a€-ad examine any such accounts. The auditor
or other chief accounting officer ao any such public utility or railroad shall keep such ar-ecaunts and

make the reports prov!ded for in sections 4295e1,4 and 49 7. 1 of the Revised Code. Any auditor or
chief accounting officer who fails to comply with this section shall be subject to the penalty provided
for €n division (8) of section A9_Q5_.22 of the Revised Cede, The attorney ge3iera€ shall enforce such
section upon request of the public utilities commission by mandamus or otbr-ir appropriate proceedings,

^ffixt€ve Datep 07°0 1a 1 996
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4909s^5 Fixation of reasonable rateg

Page 1 of 4

(A) The pub'ic uti€ities conirTaissirsnr wher; fixlng and determlning just and reasonable rates, fares, follsr
rentals, and charges, shall deterrriine^

(1) The valuation as of the date certain of the property of the public utility used and useful or, with
respect t-0 a natural gas, water-works9 or sewage disposal system company, projected to be used and
useful as of the date certain, in rergdering the public utility service for which rates are to be flred and
determined, "€"€^e valuation so determined shall be the total va€Lie as set forth in division (C)(6) of
section 4202.Q5 of the Revised Code, and a reasonable allowance for materiais and supplies and cash
working capifal as determined by the commission.

The commission, In Its discretion, may Include in the valuation a reasonable aI€owance for construction
work In progress but, In no event, may such an allowance be made by the commission untii It has
determined that the particular corasfruct€ori project is at least ^eventyPfive per cent complete.

In determining the pereeritage completion of a particular construction project, the co¢nmiss€on shall
consider, among other relevant criteria, the per cent of time elapsed in co-iisf:ruct(on; the per cent of
construction funds, exc€€iding allowance for funds used during construction, expended, or obligated to
such construction funds budgeted wherp- all such funds are adjusted to reflect current purchasing
power; and any physical inspection performed by or on behalf of any party, including the commiss€on's
-staff,

A reasonable allowance for construdlan work in progr^^s shall not exceed ten per cent of tiie total
valuation as stated in this div€sion, not inciudfng such allowance for construction work in progress.

Vilhere the copnmlssiora permits an allowance for construction work in progress, the dollar value of the
project or postion thereof Included in the valuation as construction work €n progress shall not be
induded in the valuation as plant iru service until such time as the totM revenue effect of the
construction work €n progress allowance fs offset by tiie total revenue effect of the plant in service
exclusion. Carrying charges calculated in a manner similar to allowance for funds used during
construction shall accrue on that portion of the project In service but not reflected In rates as plant En
serv1ce, and such accrued carrying charges shall be inciuded In the valuation or ttie property at the
conclusion of the offset period for purposes of division (C)(8) of section A9^^:^.^ of the R.evised Code.

From and after April 10, 1985, no allowance for construction work in progress as it relates to a
partir-ular construction project shall be reflected In rates for a period exceeding forty~ e€ght consecutive
months commencing on the date the anitial rates reflecting such allowance become effective, except as
otherwise provided in this division,

The app€icai"S€e rr^axirnum period irs rates for an allowance for construction work In prouress as if relates

to a particular constructian project shall be tolled If, and to the extent, a delay In the in-service date of
the project is caused by the action or inaetivn of any federal, state, county, or municipal agency having
jurisdiction, where such action or Inaction relates to a change In a rule, standard, or approval of such
agency, and where such action or inaction Is not the result of the fa€Iurp- of the utility to reasonably
endeavor to comply with any rule, standard, or approval prior to such change.

In the event that such period expires before the project goes Into service, the commission shall
exclude, from the date of expiration, the allowance for the project as construction work in progress
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from rates, except tha; the eat-nrn€ssion may extend the expiration date up to t=,veIve mranths for good
cause shown.

In the event that a ut!€ity has permaneritPy cance€ed, abandoned, or terrrainaked construct€on of a
project for which ik was pre5rleus€y perm€fted a constructacrr^ work €ra prDgress a€€owance, the
^og-nm€ssion Imrned€ake€y sha€I exciude the aHowance for the project from the va€uat€en.

In the evefit that a canstructdon work in progress project previousfy Included in the va€uat€on €5
removed from the valuation pursuant to this division, any revenues collected by the util€ty from Its
^^^^orners after Apri€ 10, 1985, that resulted from ^Lich prior €rac€uslon shall be offset against future
revenues over the same period of time as the project was included In the valuation as conskrurtlon
work in progress, The total r•e^^nue effp-ct of such offset shall not exceed the tota1 revenues previously
co€^ected.

In no event shal€ the total revenue effect of any offset or offsets provided under d€v€s€on (A)(1) of thiis
section exceed the total revenue effect of any construction work €n progress allowance.

(2) A fair and reasonable rate of returii to the utility on the valuation as determined In divfVIc-n (A)(1)
of this section;

(3) The dol€ar annual return tc? which the utility is entitled by applying the fair and reasonable rate of
return as determined under division (A)(2) of this section to the valuation of the utility determined
under division (A)(1) of this section;

(4) The cost to the utility -of rendering the puhlic ut€I¢ty service for the test ^erlod used for the
determination under div€s$ora (C)(1) of this section, less the total of any €nterest on cash rir credit
refur;ds paid, pursuant to section 42Q.42 of the Revised Code, by the utility during the test perlod9

(a) Federal, state, and local taxes imposed on or measured by net Ineome may, In t^^-2 discretion of the
commission, be computed by the normalization method of accounting, provided the utlI€ty maintains
aecount€ng reserves that reflect d'aftererres between taxes actually payable and taxes on a normalized
basis, provided that no determination as to the treatment €n the rate-makla^g process of such taxes
shall be made that will result in loss of any tax deprec€ation or other tax benefit to which the utility
would otherwise be entitled, and further provided that such tax ber^eflt as redounds to the utility as a
result of such a computation may not be retained by the company, used to fund any dividend or
distribution, or utilized for any purpose other than the defrayal of the operating expenses of the utility
and the defrayal of the expenses of the ut€ft In conneet€on with construction work.

(b) The amount of any tax credits granted to an electric light cornpariy under section 5771 of the
Revised Code tor Ohio coal bumed prior to January 1, 2000, shall not be retained by the company,
used to fund any dividend or distribution, or utilized for any purposes other than the defrayal of the
allowable operating expenses of the company and the defrayal of the a€€owab€^ expenses of the
company €r: connection with the fnsta€€atlon, acqu€sit€onp coristruction, or use of a compliance fac€€ity>
The amount of the tax credits granted to an eiectr#c light company under that section for Ohio coal
burned prior to January a, 2000, shall be returned to €ts cdstomers within three years after €n€t€a€Iy
c€a€rri€rsg the credit through an offset to the corr3pany's rates or fuel component, as determined by the
commission, as set forth In schedules filed by the company under section 49 .,3-Q of the Revised
Code. As used In division (A)(4)(b) of this section, s,comp€€ance facality`° has the same meaning as In
so-et€on 5Z2703U of the Revised Code.
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(B) -g tae comm€ssirsn shall compute the gross annual revenues to wti€r-h the uti€€ty €s entlt€ed by adding
the dollar arnotint of return uiider division (A)(3) of this section to the cost, for the test period used foa-
the determ€rsatinn under division (C)(1) of this section, of rendering the public utility seree€^e under
d€vision (A)(4) of this section.

(C)

(1) Except as provided in division (D) of this section, the revenues and expenses of the oit€€€ty shall €^e
determined dur€rig a test period. The utility may propose a test period for this determination that is
any twe€ve-month period beginning not more tf}ar, six rnont^s prtor to the date the appl€eat€ort is filed
arad ending not more than nine months subsequent to that date, The test period for determining
revenues and expenses of the utility shall be the test p;erlod proposed by the utility, unless otherwise
ordered by the commiss€on.

(2) The date certain shall be not later than the date of filing, except that It shall be, for a natural gas,
water-works, or sevoage disposal system company, not later than the end of the ^^st, per€od:

(D) A natural gas, water-works, or sewage disposal system company may propose adjustments to the
rever:ues and expenses to be determined under division (C)(1) of this section for any r-hanges that are,
during the test period or the twe€veTmonth period €mmedfate€y following the test period, reasonably
expected to occur, The natural gas, water-anrorksy or sewage disposal systern coryapany shall €dentify
and quantify, Individually, any proposed adjust:mentso The commission shall €ncorporate the proposed
adjustments into the determination if the adjustments are just and r^^sonable.

(E) When the commission €s of the opinion, after hearing and after making the determinations under
divisions (A) and (B) of this section, that any ratet fare, charge, to€1, rental, schedule, classification, or
service, or any joint ratp-, fare, charge, to€1, rental, schedule, classification, or service rendered,
charged, demanded, exacted, or- proposed to be rendered, charged, demanded, or exacted, is, or will
be, unjust, unreasonable, unjustly discriminatory, unjustly preferentia€, or in violation of law, that the
service Is, or w€Ii be, inadequate, or that the maximum rates, charges, tollsy or ren;a€s chargeable by
any such public utility are ansufficaent to y€e€d reasonable compensation for the seru€ce rendered, and
are unjust and unreasonable, the comm€ssaoru shallo

(1) With due rc-gard are^ong other things to the value of all property of thr-: public uttr€ty, actually used
and useful for the eonven€ence of the public as determined under division (A)(1) of this swct€on,
-exc1ud€ng from such value the value of any franchise or right to own, operate, or enjoy the same €n
excess of the amount, exclusive of any tax or annual charge, actually paid to any political subdivision
of the state or county, as the consideration for the grant of such franchise or right, and excluding any
value added to such property by reason of a monopoly or raerger¢ with due regard in determining the
dollar annual return under division (A)(3) of this section to the necessity of making reservation out of
the Income for surplus, dp-pn ec€at4ran, and contingencies, and;

(2) With due regard to all such other matters as are proper, according to the facts in each case,

(a) Including a fair and reasonable rate of return determined by the commission with ro-ference to a
cost of debt equal to the actual embedded cost of debt of such public utifity,

(b) But not €nr-lud€ng the portion of any periodic rental or use payments representing that cost of
property that is included i n the valuation report under divisions (C)(4) and (5) of section A999^0; of
the Rev#sed Code, fix and determine the just and reasonable rate, fare, charge, tc+ll, rental, or service
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to be rendered, charged9 demanded, exacted, or eollected for the performance or r^nd1flora of the
ser~vice that wilr provide the public utiilay the aIlowable gross annual revenues under division (8) of this
^ectIonf and order such just and r^^soroable rate, fare, chargp-, toIl, reri;a€, or sp-rvice to be substituted
for the existing one. After such determ€nation and order no change In the rate, Fare, tollr charge,
rental, schedule, c€assifa^aVon, or seraiee shal1 be made, rendered, charged, demanded, exacted, or
changed by sucti pubi1^ uOlty without the order of the commession, and ar3y other rate, fare, koll,
charged rental, cIassiflcatirsne or servace fs preahlhlted<

(F) Upon application of any person or ariy puhlic utIIItyF and after notice to the parties in interest and
opportunity to be heard as provided In Chapters 4901., 4903., 4905t^ 4907.Y 4909., 492ie6 and 4923,
of the RevIsed Code for oO6er hearings, has been given, the commission may rescind, alter, or amend
an order fix€ng aray r^tp-, fare, tolIx charge, rental, cIass€facationf or service, or any other order made by
the crarnmission. Certified coples of such orders shall be sersed and take effect as provided for original
orders.

Amended by 129th General AssemblyF€^e No.199, HB 379, §1, eff. 3/27/2013.

Amended by 129th General AssemblyFile No.20, HB 95, §1, eff. 9/9120110

Effective Date: 11„24M 1999
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4911,18 ^^^^^^^^^^^^^ ^ ^^^^^^ers$ ^^^^^^^ operating ^^nd.

(A) For the so€e purpose of maintaining and administering the office of the corasumers' eou€^^eii and
exercising the powers of the consumers' counsel under this chapter, an amount equal to the
appropriation to the office of the cor€sumers` counsel €¢^ each fiscal year shall be apportioned among
and assessed against each pub€Ic ut€lo within this state, as defined i^ section 49_U.01 of the Revised
Code, by first catyiputang an assessment as though it were to be made In proportion to the intrastate
gross earnings or receipts of the public utility for the caCendar year next preceding that In which the
assessment Is rnade, excluding earnings or receipts from sales to other pub&le util€t6es for resale. The
office may Include iri that first computation any amount of a public uti€€ty`s intrastate gross earnings or
receipts underreported in a prior year, In addition to whatever penalties apply under the Revised Code
to such underreporting, the office shall assess the public ut€!fty Interest at the rate stated in division
(A) of section 13A3-.Gl of kh^ Revised Code. The office shall deposit any interest so coI€ected fnto the
consumers` counsel operating fund. The office may exclude from that frst computation any such
amounts that were oYder-reporCed In a prior year. The final computation of the assessment shall consist
of imposing upon each public utility whose assessment under the f€r^^ computation would have been
one hundred dollars or lp-ss an assessment of one hundred dollars and recomputing the assessment of
the remaining companies by apportioning an arnou6t equal to t€ie appropriation to the office of
cons§..fimers5 counsel €^ each fiscal year less the total amount to be recovered from those paying the
minimum assessment, €^ proportion to the intrastate gross earnings or receipts of the remaining
companies for the calendar year next preceding that in which the assessments are made, excluding
earnings or receipts from sales to other public utilities for resale. In the case of an assessment based
an intrastate gross receipts under this section against a public utility that Is an e€eetr€c uti11^^ as
de0a•ted in section 4228,01 of the Revised Code, or an electric services company, electric ^ooperat3veQ
or ^overnmental aggregator subject to certification under section 4...92 :..Q^ of the Revised Code, such
receipts shall be those specified in the uti€dty's, cornpany'sx cooperative5sf or agOregator's most recent
report of intrastate gross rer-e€pts and sales of kilowatt hours of electricity, filed with the public utilities
commiss€on pursuant to division ( F) of section 19,2.6_0-6, of the Revised Code, and verified by the
commission. In the case of an assessment based on intrastate gross receipts under this section against
a retail natural gas si,^pplier or ^ovemmenta€ aggregator subject to certification under section A923,IQ
of the Revised Code, such receipts shall be those specified In the ^^ppi€er's or aggregator's most recent
report of intrastate gross receipts and sales ^f hundred cubic feet of natural gas, filed with t1le
commission pursuant to division (B) of section 4^^9sof the Revised Code, and verified by the
commiss1rn. However, no such ret;a€i natural gas supplier or such goverr^^^ntal aggregator serv€rsg or
proposing to serve customers of a particular natural gas company, as defined in section 4222 ,01 of the
Revised Code, shall be assessed wride¢- this secbon until after the commission, pursuant to section
A22&2_6 or 42D^Llkaf the Revised Code, has removed from the base rates of the natural gas company
the amount of assessment under this section that is ^^triburyable to the value of commodity sales
service, as defined in section 4329.Dl of the Revised Code, in the base rates paid by those customers
of the eornpany that do not purchase that serv€ce from the ^^turaI gas company,

(8) Through calendar year 2005, on or before the flrst day of October in each year, the office of
consumers' counsel shall notify each public utility of the sum assessed against it, whereupon payment
shall be made to the counsel, who shall deposit It Into the state treasury to the credit of the
consumers' counsel operating ftindf which is hereby created. Beginning In calendar year 2006, o;i or
before the fifteenth day of May in each year, the consumers' counsel shall notify each public utility that
had a sum assessed against €t for the current fiscal year of more than one thousand dollars that fifty

Appendix 000360
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per cent of that amount sha€€ be paid to the consumers' ceunse€ by the twe¢it€eth day of 3une of that
year as an init€a€ paymeiit of the assessment against the company for the next Msca€ year. On or
before the first day of October In each year, the cens;arners' courasek shall make a final determnnat€an of
the sum. of the assessment against each publac utility and shaI€ notify each public utility of the sum
assessed aga€nst it. The consumers' counsel shall deduct from the assessment for each pub@€c utility
any initial payment recelved, Payment of the assessment sha€l be made to the consumers' counsel by
the flrst day of November of that year, Thp. consurriers' counsel shall depos€t the payments received
Into the state treasury to the credit of the consumers' counsel operating fund. Any such amounts pa€d
Into the fund but not expended by ot^^ office shall be eredltrd ratably by the office to the publ€c utl€€k¢es
that pay more than the minimurn asse^^miBnt, according to the respective portions of such sum
assessable against them for the ensuing fiscal year, after first deducting any deficits accumulated from
prior years. The assessments for such fiscal year sha€@ be reduced ccarrespondin g1y.

(C) W€thln five days after the beginning of each flsca€ year through fiscal year 2006, the director of
budget and management shall transfer from the general revenue fund to the consumers' cour:s,-€
operating fund an amount sufficient for maintaining and adm€riister€a^g the office of t^^ corssu9ners°
counsel and exercising the powers of the consumers° counsel under C€i€s chapter during the first four
months of the fiscal year. Not later than the th€€ty-f€rst day of December of the flsca€ year, the same
amount shall be transferred back to the general revenue fund fr-er^ the consumers' eolinsel operating
f3jnd.

(D) As used In this section, eepubii^ ut€I€ty" includes:

(1) In addition to an eIer-tr€c utility as defined in section A22JQ1 of the Revised Code, an electric

services company, an electric cooperative, or a governmental aggregatur subject to certification under
sect€ar3 42_Z8M. of the Revised Code, to the extent of the cempany°s, eooperative'si or aggregator°s
engagemert i^ the business of supplying or arranging for the supply ara this state of any retail electric
seMep- for which it must be so certified;

(2) In addition to a natural gas company as defined in section 4222.Q1- of the Revised Code, a retail
natural gas stipp1€er or governmental aggregator subject to ceMflcation under section 4929.20 of the
€^evised Code, to the extent of the supp€aer°s or aggregatorys engagement in the business of supplying
or arranging for the supply in this state of any competitive retail natural gas service for wh€ch It rrat.ist
be certified.

Effective Date: 06°26-2001p 09-29-2005
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250^-17 No super^^^^^^ bond required for certain ^^^^^^^^

An appellant Is not rf-aqu€red to give a supersedeas bond ln connection with any of the fol€owirag;

(A) An appeal by any of the Fo€^ow€rag,

(1) An executor, adm€nistrator9 guardian, receiver, trustee, or trustee in bankruptcy who is acting fr^

that ^erson`s trust capacity and who has g€ven bond €ri this state, with sLtr^^^ according to law;

(2) The state or any political subdivision of the state;

(3) Any public officer of the state or of any of Its pol€taca, subdivisicsns who is suing or is sued solely in
the publ^^ offfcer`s representative capacity as that officer.

(B) An administrative-related appeal of a final order that is not for the payment of money,

Amended by 128th Genera( ^^^ernb€yFale No.9, HB 1t §101.01, eff, 10/16/2€I09.

Effective Date: 07-11-2001
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