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EXPLANATION OF WHY THIS CASE IS A CASE OF

PUBLIC OR GREAT GENERAL INTEREST

This case is about the validity of a per diem liquidated damages for delay clause (equal to

1/10 of 1% of the Contract Price) in a municipality's contract to improve an intersection and install

a traffic light; specifically, how to properly apply the test set forth by this Court in Samson Sales,

Inc. v. Honeywell, Inc., 12 Ohio St.3d 27 (1984) to determine if a liquidated damages clause is

enforceable or not. Liquidated damage clauses like the one here are required by Ohio law (R.C.

153.19) in public improvement contracts funded in whole or in part by state money (as this Project

was). They are common in both public and private construction contracts, yet the court of appeals'

decision wrongly nullified the provision at issue by modifying the well-established Samson Sales

test. If not corrected, this change has potentially disastrous ramifications for contracting in

Ohio. This potential long term upheaval of public contracting has led to the expected amicus

support of the Village's Petition for Review by a coalition of leading public associations in the

state, including the County Commissioners Association of Ohio ("CCAO"), the Ohio Township

Association ("OTA"), the Ohio School Boards Association ("OSBA") and the Ohio Municipal

League ("OML").

In nullifying the liquidated damages clause, the court of appeals modified the second prong

of Samson ,Sales, improperly rewriting the parties' contract to achieve what the appellate court

believed was a more equitable result.l The court of appeals' alteration of this Court's long-

standing test-if permitted to stand as precedent-threatens to undermine consistency in public

contracting, will provide contractors with a perverse incentive to deliberately delay public

1 The Contractor has already taken the position (in its Opposition to a Motion to Stay filed with
this Court) that the court of appeals decision wholly eliminates any liquidated damages that can be
assessed and requires the Village pay it-the breaching party-more than $147,700!
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improvement contracts, and vitiates the mandatory use of liquidated damages provisions by

undermining and complicating the traditional methods used by Ohio public bodies to assess

liquidated damages for the construction of new improvements. For these reasons, and those set

forth herein and by the Amicus in support of review, this Court should accept jurisdiction.

Ohio's three-part test for liquidated damages as set forth in Samson Sales is clear and well-

established. Under the test, a liquidated damages provision is valid and enforceable if:

(1) Actual damages would be uncertain as to amount and difficult to prove.

(2) The contract as a whole is not so manifestly unconscionable, unreasonable, and
disproportionate as to justify the conclusion that the liquidated damages clause does
not express the true intention of the parties.

(3) The contract is consistent with the conclusion that the parties' intended that
damages in the amount stated should follow if there was a breach.

Samson Sales, 12 Ohio St.3d at 28.

In the case at bar, the court of appeals found that the first and third prongs of the test were

satisfied. But the court twisted the language of the second prong in order to invalidate the per

diem liquidated delay damage clause, choosing to analyze "the contract as a whole in its

application," instead of at the time of contracting as this Court has instructed. By adding the words

"in its application" to the test, the court of appeals altered the second prong of Samson Sales to

assess the reasonableness of the liquidated damages after multiplying the agreed per diem rate (a

rate approximately 0.1 % of the total contract price) by the amount of delay days the court agreed

were the sole responsibility of the Contractor. In explaining its decision, the court of appeals stated

that because there was no evidence of actual loss of preexisting use of the roadway in question (the

delays were to the installation of a new traffic light at the intersection), the liquidated damages did

not satisfy the second prong of Samson Sales.

105324-000002!#4843-2356-4060 vl 3



The court of appeals' decision in these respects is error, not only because the court changed

the Samson Sales test, but did so in a way that contradicts existing Ohio law that: (1) liquidated

damages clauses are to be analyzed prospectively, i.e., at the time of contracting; and (2) parties

seeking to enforce liquidated damages clauses are not required to prove actual loss so long as the

clause satisfies the Samson Sales test. Perhaps most concerning, the court of appeals' decision

invokes serious public policy implications that threaten to undermine accepted practices in public

contracting and required by Ohio law.

1. The court of appeals' decision provides contractors with an incentive to
deliberately delay performance of public improvement projects.

The court of appeals here properly determined that Boone Coleman was responsible for

397 days of delay to the Project. It also properly held that Boone Coleman had waived any right

to a time extension by failing to comply with the Contract's notice and claims procedures.

Tellingly, the court did not find that the parties' stipulated rate of $700.00 per diem liquidated

damages was unreasonable-a per diem consistent with the rate promulgated at that time by the

Ohio Department of Transportation for contracts of that size (see the 2005 ODOT CMS liquidated

damages table § 108.07-1). However, the court of appeals ruled the liquidated damages clause

unenforceable because it believed that the per diem rate when multiplied by the 397 days of

inexcusable contractor delays resulted in a number that was disproportionate and unreasonable.

Under the court of appeals' analysis, whether a liquidated damages provision is enforceable

is now squarely within the control of the breaching party. An otherwise reasonable per diem rate

can be voided as an unenforceable penalty if the amount of unexcused delay by the breaching party

is so great that the total liquidated damages assessed (i.e., the per diem rate multiplied by the delay

days) rises to a level a judge may be uncomfortable with.

3
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If the court of appeals' decision is not reviewed and corrected by this Court, contractors

will know that the longer an unexcused delay persists (excusable delays would be grounds for a

time extension and thus not count toward liquidated damages), the more likely a court will nullify

the assessment of liquidated damages. Public improvement contractors in particular will now be

incentivized to deliberately delay performance when a project falls behind schedule, to the

detriment of the public owner and taxpayers. Moreover, the decision frustrates parties' ability to

negotiate a reasonable liquidated damages per diem on a going-forward basis, and threatens the

widespread use of rate schedules such as the state's ODOT schedule this per diem was based upon.

Further, the decision vastly increases the likelihood of costly and time-consuming challenges to

liquidated damages provisions, an ironic result considering that parties contract for liquidated

damages in order to avoid such protracted legal battles.

2. The court of appeals' decision threatens all liquidated damage provisions in
contracts for the construction of new improvements.

The court of appeals supported its nullification of the liquidated damages clause under the

second prong of Samson Sales by finding that the public owner had not demonstrated a loss of

preexisting use of the roadway between the 397 days when the traffic light was promised to be

complete, and when it was finally put into operation. In other words, because the purpose of the

Project was to install a traffic light at an intersection that previously did not have a light, the appeals

court found that during the Contractor's extensive delay, the Village had access to the intersection

"as it had always existed," and as such suffered no damages.

By definition any contract for a new improvernent involves constructing something that

did not previously exist. The court of appeals' reasoning therefore threatens every liquidated

damage provision in a contract for new construction, because any "new" improvement contracted

for never existed prior to completion of the project. The decision thus gives attorneys (and

4
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acquiescing courts) a tool to nullify any assessment of liquidated damages for delay as a

disproportionate penalty because there was no damage to the owner due to delayed completion of

any new improvement.

Because liquidated damage provisions are common in new construction projects, and in

fact required by Ohio law for state-financed construction projects, the court of appeals' decision

should be reviewed and reversed as it contradicts both existing Ohio law on liquidated damages

and the Ohio Revised Code. See R.C. 153.19.2 This Court has not addressed the law of liquidated

damages since Lake Ridge Acad. v. Carney, 66 Ohio St.3d 376 (1993). Now is the perfect time to

clarify the language and import of Samson Sales, and to provide the appellate courts with

instruction as to the proper interpretation and application of the three-part test. For these reasons

and as discussed below, the Court should accept jurisdiction of this case.

STATEMENT OF THE CASE AND FACTS

This case involves a dispute regarding a construction project to improve, and add a traffic

light to, the intersection of U.S. Route 23 and Market Street in Piketon, Ohio (the "Project"). The

Village contracted with Appellee Boone Coleman Construction Co., Inc. ("Appellee" or "Boone

Coleman") to perform the Project. The terms and conditions under which Boone Coleman was to

complete the Project were set forth in the parties' Contract, executed on July 27, 2007. In the

Contract, Boone Coleman agreed to complete the Project in 120 days for the lump sum of

$683,300.00. The parties contractually agreed that "all time limits," including "completion and

readiness for final payment as stated in the Contract are of the essence of the Contract." As

2 R.C. 153.19 provides that: "All contracts [under R.C. Chapter 153] shall contain provision in
regard to the time when the whole or any specified portion of the work contemplated therein shall
be completed and that for each day it shall be delayed beyond the time so named the contractor
shall forfeit to the state a sum to be fixed in the contract, which shall be deducted from any pavment
due or to become due to the contractor."

5
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required by Ohio law,3 the Contract contained a provision for liquidated damages in which the

parties agreed that the Village would be damaged by delays and that, due to the difficulty of

proving such damages, instead of requiring proof of damage the Contractor would pay a per diem

amount for each calendar day the Project was delayed. This provision provided:

CONTRACTOR [Boone Coleman] and OWNER [the Village] recognize that time
is of the essence of this Agreement and that OWNER will suffer financial loss if
the Work is not completed within the time(s) specified in paragraph 4.02 above,
plus any extensions thereof allowed in accordance with Article 12 of the General
Conditions. The parties also recognize the delays, expense, and difficulties
involved in proving in a legal or arbitration preceding the actual loss suffered by
Owner if the Work is not completed on time. Accordingly, instead of requiring any
such proof, OWNER and CONTRACTOR agree that as liquidated dainages for
delay (but not as a penalty), CONTRACTOR shall pay OWNER $700.00 for each
day that expires after the time specified in paragraph 4.02 for Substantial
Completion until the Work is substantially complete.

After Substantial Completion, if CONTRACTOR shall neglect, refuse or fail to
complete the remaining Work within the Contract Time or any proper extension
thereof granted by OWNER, CONTRACTOR shall pay OWNER $700.00 for each
day that expires after the time specified in paragraph 4.02 for completion and
readiness for final payment until the Work is completed and ready for final
payment.

The agreed per diem rate of damages of $700.00 was consistent with (and in fact $60 less

than) the rate schedule of liquidated damages the State of Ohio deducted at that time for each day

of delay for road construction projects between $500,000.00 and $2,000,000.00. (See ODOT CMS

2005, Schedule of Liquidated Damages at 108-07-1.)

After Boone Coleman began work, the parties extended the Project completion date an

additional 180 days until May 22, 2008. Despite the additional time, Boone Coleman did not

complete the Project until July 2, 2009, a total of 397 days after the revised Project completion

date. In other words, the Project took nearly six times as long as Boone Coleman originally agreed

3 The funding of this Project was primarily through OPWC (Ohio Public Works Commission)
grants. The Project was thus constructed using state money, implicating RC 153.19.

6
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it would take. Both the trial court and coui-t of appeals correctly held that Boone Coleman was not

entitled to any time extension for these delays.

After the Project was finally completed, Boone Coleman filed a Complaint in the Pike

County Court of Common Pleas, Case No. 10CIV014. It sought additional compensation for

claimed extra work plus the full payment of its remaining Contract Balance without any deduction

for liquidated damages. The Village filed an Answer denying Boone Coleman was owed any

additional compensation, and filed a Counterclaim to recover liquidated damages consisting of the

stipulated per diem rate ($700.00) multiplied by the 397 days of unexcused delay ($277,900.00).

After the parties completed discovery, the Village moved for summary judgment. On

December 4, 2012, the Pike County Court of Common Pleas entered summary judgment in for the

Village, denying Boone Coleman's claims for additional compensation, awarding the Village the

full amount of liquidated damages, and entering a Judgment for the Village in the amount of

$130,423 (constituting the total amount of liquidated damages less the balance of the Contract

price withheld by the Village), plus post-judgment interest at the statutory rate.

On January 9, 2013, Boone Coleman filed a Notice of Appeal with the Fourth Appellate

District, Case No. 13CA836. On May 22, 2014, the court of appeals issued its Decision and

Judgment Entry ("Decision," attached hereto as Ex. 1). The court of appeals properly affirmed the

trial court with respect to denying Appellee's claims for additional time or money.

However, the court reversed the trial court's assessment of liquidated damages,

determining that "the liquidated damages clause here constituted an unenforceable penalty."

(Decision at 143.) In its analysis of the liquidated damages clause, the court of appeals ostensibly

applied the three-prong test for the enforceability of liquidated damages set fortli in Samson Sales,

Inc. v. Honey-well, Inc., 12 Ohio St.3d 27 (1984). First, the court of appeals rightly found that the

7
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liquidated damages clause satisfied the first and third prongs of the Samson Sales test because "the

damages incurred as a result of a delay were uncertain as to amount and difficult to prove," and

"the plain and unambiguous language of the liquidated damages clause is consistent with the

conclusion that the parties intended that damages in the amount of $700 per day would follow the

contractor's breach of the project completion deadline." (Decision at 9[9[ 38-39.)

However, the court of appeals then deviated from Samson Sales by materially altering the

second prong of the test. The court determined that "when we view the contract as a whole in its

application, we conclude the amount of damages is so manifestly unreasonable and

disproportionate that it is plainly unrealistic and inequitable." (Id., at 140, emphasis added.)

Specifically, the court held that because "the clause in this matter produced an award nearly equal

to 1/3 of the value of the contract, i.e., $277,900 in liquidated damages on a $683,300 total contract

price," the "amount of damages is so unreasonably high and so disproportionate to the

consideration paid that the clause amounts to a penalty." (Id. at y[y[ 40, 42.) The court of appeals

coinpounded its error by justifying this finding on the assertion that there was no reasonable

relationship between the liquidated damages and "the actual damages that would be incurred"

because "there was no loss of any existing traffic signal during construction." (Id., at 142.)

Importantly, the court did not find that the stipulated per diem rate itself (amounting to 0.1 % of

the Contract price) was manifestly unreasonable or disproportionate.

By adding the words "in its application" to the second prong of Samson Sales (an addition

found in no other previous decision by an Ohio court) the court of appeals erred. This modification

converted the accepted forward.-looking analysis of liquidated damages (i.e., the reasonableness of

the per diem rate in comparison to the whole contract), into a retrospective analysis that determined

reasonableness only after consideration of the per diem multiplied by the number of inexcusable

8
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delay days (a 397 day period that the court agreed was the sole responsibility of Boone Coleman).

This error was exacerbated by the court of appeals' assertion that the liquidated damages did not

bear a reasonable relationship with actual damages because there was no loss of use of the

preexisting roadway during the delay period.

The decision of the court of appeals should be reviewed and corrected by this Court because

it is wrong and has grave implications for public contracting moving forward.

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

PROPOSITION OF LAW NO. I: When evaluating the enforceability of a liquidated
damages provision in a construction contract, the court must conduct its analysis
prospectively, based on the per diem amount of the liquidated damages at the time the
contract is executed, and not retrospectively, based on the total liquidated damages that
ultimately accrue.

In Samson Sales, Inc. v. I-Ioneywell, Inc., 12 Ohio St.3d 27 (1984), this Court set forth the

controlling, three-part test for determining the enforceability of a liquidated damages clause in

Ohio. The test, stated in its entirety, is as follows:

Where the parties have agreed on the amount of damages, ascertained by estimation
and adjustment, and have expressed this agreement in clear and unambiguous
terms, the amounts so fixed should be treated as liquidated damages and not as a
penalty, if the damages would be (1) uncertain as to amount and difficult of proof,
and if (2) the contract as a whole is not so manifestly unconscionable, unreasonable,
and disproportionate in amount as to justify the conclusion that it does not express
the true intention of the parties, and if (3) the contract is consistent with the
conclusion that it was the intention of the parties that damages in the amount stated
should follow the breach thereof.

Id. at paragraph two of the syllabus. The Sanzson Sales test was subsequently reaffirmed in Lake

Ridge Acad. v. Camey, 66 Ohio St.3d 376 (1993), the last case in which this Court clarified Ohio's

law on liquidated damages. Summarizing the Restatement of Contracts, the Court in Lake Ridge

made the following observation regarding the analysis Ohio courts must employ when considering

a liquidated damages clause:

9
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Thus, when a stipulated damages provision is challenged, the court must step back
and examine it in light of what the parties knew at the time the contract was formed
and in light of an estimate of the actual darnages caused by the breach. If the
provision was reasonable at the time of formation and it bears a reasonable (not
necessarily exact) relation to actual damages, the provision will be enforced.

Id. at 382 (citing 3 Restatement of the Law 2d, Contracts (1981) 157, Section 356(1)). This

forward-looking approach is in accord with the prevailing common law authorities.4

Here, the court of appeals found that the Contract's liquidated damage provision satisfied

the first and. third prongs of the Samson Sales test. However, the court of appeals erred by

modifying the second prong of the test to include the words "in its application." In an outcome

determinative approach, the court of appeals "view[ed] the contract as a whole in its application"

in order to "conclude the amount of damages is so manifestly unreasonable and disproportionate

that it is plainly unrealistic and inequitable." (Decision at 140, emphasis added.) But this Court's

test as articulated in Samson Sales and Lake Ridge does not contain these words, and a survey of

Ohio case law reveals no other court has modified the second prong of the test in this manner.

By changing the second prong of the Samson Sales test, the court of appeals ignored this

Court's direction to "step back and examine [the Contract] in light of what the parties knew at the

time the contract was formed" and consider "[i]f the provision was reasonable at the time of

formation." See Lake Ridge, supra, at 382 (emphasis added). Instead, the court of appeals adopted

a retroactive analysis that assessed the reasonableness of the liquidated damages after the

unexcused delay by Boone Coleman. In other words, the court of appeals nullified the liquidated

4 See Priebe & Sons, Inc., 332 U.S. 407, 412 (1947) ("These [liquidated damage] provisions are
to be judged as of the time of making the contract."); 5 Williston on Contracts, § 777, at 683-85
(3d Ed. 1961) ("Probably, all that most courts mean-at any rate all that can be defended-is to
say that the validity of the stipulation is to be judged `of as the time of making of the contract, not
as at the time of the breach,' and this is undoubtedly true.").

10
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damages clause by considering a variable-the number of days Boone Coleman delayed the

Project-unknown to either party at the time of contracting.

The impact of this error becomes more apparent on full review of the court of appeals'

decision. First, the court of appeals agreed with the trial court that the Project was delayed a total

of 397 days. (Decision at 9[ 11.) Second, the court affirmed the trial court's decision that the

entirety of this year-long delay was the responsibility of Boone Coleman. (Id. at 124.) And it

affirmed that regardless of responsibility, Boone Coleman waived any right to extra time by failing

to comply with the Contract's notice procedures. (Id. at 133.) Third, the court of appeals did not

find that the $700 per diem rate of liquidated damages was unreasonable or disproportionate.

Instead, the court found the clause (a per diem rate of 0.1 °Io of the Contract value) was "manifestly

unreasonable and disproportionate," and thus unenforceable, when "in its application" to the facts

(i.e., the per diem multiplied by the 397 unexcused days of delay) it "produced an award nearly

equal to 1/3 of the value of the contract." (Id. at 1140, 42.)

The public policy implications of the court's analysis are clear. When faced with an

otherwise reasonable per diem rate of liquidated damages, a contractor on a public improvement

project has a perverse incentive to deliberately delay the project, to the detriment of the owner and

public, knowing that if the delay is long enough to render the assessed liquidated damages

"disproportionate," the liquidated damages will not be enforced. Similarly, a public owner that

bargains for a specific rate of liquidated damages, even one based upon a state schedule of

liquidated damages (as was the case here), loses all ability to rely upon the agreed upon rate as a

reasonable estimation of the public's damages caused by a contractor's delay. All this because

under the precedent of the court of appeals' decision, a court can now strike a liquidated damages

clause when the contractor's delay is too long. This is a nonsensical result that reduces parties'

11
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predictability in contracting, discounts the taxpayers' investment in public improvements, and

gives dilatory contractors a windfall for failing to n-ieet project deadlines.

This Court has consistently held that Ohio courts should not rewrite contracts in order to

achieve a more equitable result. Dugan & Meyers Constr. Co. v. Ohio Dep't ofAdmin. Servs., 113

Ohio St.3d 226, 2007-Ohio-1687, 139 (citing Ebenisterie Beaubois Ltee v. Marous Bros. Constr.,

Inc., N.D. Ohio No. 02CV985, 2002 WL 32818011 (Oct. 17, 2002)). Yet that is exactly what the

court of appeals did here when it ignored the reasonableness of the stipulated per diem rate at the

time of contracting, and instead determined the clause unenforceable only after consideration of

the damages as determined by the contractors' delays.

The precedent this decision creates will lead to widespread costly and time-consuming

challenges to liquidated damages provisions. It will also result in the nullification or vitiation of

such clauses, which are common in construction contracts and the traditional-indeed, required-

means to estimate delay damages by public contractors across the state. Accordingly, this Court

should accept jurisdiction and clarify for the courts of this state that the length of unexcused delay

by a contractor has no place in the analysis of whether an otherwise reasonable liquidated damages

per diem rate is enforceable.

PROPOSITION OF LAW NO. II: Liquidated damages are not deemed a penalty simply
because a project consists of new construction of an improvement that did not exist
previously and no proof of actual damages is required to enforce liquidated damages
pursuant to such a contract.

The court of appeals also erred in its application of the second prong of Sainson Sales by

basing its decision on the conclusion that the Village did not present evidence of a loss of

"preexisting use" of the roadway during the delay period. (See Decision at y[ 42.) Despite

acknowledging earlier in its decision that "the absence of this light during the period of Boone

Coleman's lengthy delay increased the inconvenience for drivers over the roadway," the court of

12
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appeals found it relevant that there was "no evidence in the record, for example, of a history of

accidents at the intersection where the traffic signal was placed." (Id.at 11 37, 42.) The court

compounded its error by adding that "there is no evidence here of the loss of a preexisting use of

the highway resulting from the construction delay; there was no loss of any existing traffic signal

during construction." (Id., at y[ 43.)

Through this analysis, the court of appeals ignored long-standing Ohio precedent that when

a liquidated damage clause is otherwise valid, the party seeking to enforce the clause is not required

to prove that actual damages resulted from the breach. See USS Great Lakes Fleet, Inc. v. Spitzer

Great Lakes, Ltd., 85 Ohio App.3d 737, 741, 621 N.E.2d 461 (9th Dist. 1993). See also B&G

Properties Ltd. P'ship v. OfficeMax, Inc., 8th Dist. No. 99741, 2013-Ohio-5255, 9[ 31 (observing

that a determination of actual damages has "little relevance to the validity of a liquidated damages

clause"); Physicians Anesthesia Serv. Inc. v. Burt, lst Dist. No. C-060761, 2007-Ohio-6871, 120

(if a liquidated damage provision is otherwise valid, "the party seeking such damages need not

prove that actual damages resulted from a breach"), This is in accord with the prospective analysis

of liquidated damages favored under the common law.5

Second, by indicating that damage for the delayed installation of the traffic light could only

be shown by evidence of a loss of "preexisting use" of the roadway, the court of appeals' decision

supports the nullification of virtually all liquidated damages provisions in contracts for the

construction of a new improvement. The potential impact of this precedent is breath-taking.

s See 1-9 Murray on Contracts, § 126(C), at 795 (5th Ed. 2011) ("It is important to emphasize that
the traditional test is applied at the time of contract formation: did the parties agreed [sic] upon an
amount at the time they formed the contract which, in light of anticipated harm, was an honest and
reasonable forecast of actual damages? If the forecast was reasonable at the time of formation,
actual damages should be irrelevant. The parties, after all, are substituting their private agreement
on damages for the usual judicial assessment process.").

13
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By definition, all new construction involves building or installing something that was not

in existence when the contract was formed. If the court of appeals' decision is not reversed

liquidated damage clauses for all manner of new construction will be subject to challenge. In

essence, the court of appeals' decision takes away the ability of owners (both public and private)

and contractors to agree in advance on the estimated damages that will result from delays of the

construction of new improvements. Contractors will be encouraged to engage in post hoc

challenges of liquidated damage clauses they previously negotiated in new construction projects,

knowing that the court will at best require proof of actual loss, or at worst strike the clause entirely.

Both Ohio law and the Restatement makes clear that liquidated damages for the delayed

construction of new constr-uction are valid and enforceable. See 3 Restatement of the Law 2d,

Contracts (1981) 159, Section 356, comment (b), illustration (3). Though the court of appeals

cited Security Fence Group, Inc. v. City of Cincinnati, lst Dist. No. C-020827, 2003-Ohio-5263,

for the proposition that evidence of loss of preexisting use of the roadway is necessary for the

recovery of liquidated delay damages, the case does not support that proposition. In Security

Fence, the City of Cincinnati entered into a contract to replace a bridge. The contract contained a

liquidated damage provision in the amount of $600.00 for each day of project delay. Id. at 12.

The prime contractor subcontracted with Security Fence to install guardrails along the bridge, and

the subcontract incorporated the liquidated damage provision of the prime contract, Security

Fence did not complete its work on time, the City withheld liquidated damages, and Security Fence

filed suit after receiving an assignment of contractual rights from the prime contractor. Id. at 15.

The trial court declined to enforce the liquidated damages, but the First Appellate District,

applying the Samson Sales test, reversed. Id. at 112. On appeal, Security Fence argued "that the

city did not in fact suffer damages from the delay in the performance of the work, because the

14
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street could have been opened after the installation of the temporary barriers." Id. at 110. The

court of appeals rejected this argument, stating:

We first note that, even though the evidence indicated that the road could have been
opened to traffic after the installation of the temporary barriers, it did not indicate
that the temporary barriers were acceptable as a substitute for the permanent
barriers or constituted a completion of the project. There was no provision in the
contract permitting [the contractor] to prevent the invocation of the liquidated-
damages clause by installing temporary barriers or performing other work not
specified in the contract. The fact remained that the road project, as described
in the contract, was not completed by the date of the deadline. The City's
decision to keep the road closed was occasioned by Security's failure to complete
the work, and Security's argument that there were no actual damages is incorrect.

Id. (emphasis added). It was irrelevant to the court that the bridge could have been opened to

preexisting use with the installation of temporary barriers, because that is not what the City

bargained for. Likewise in this case, the Village did not bargain for an intersection "as it had

always existed," i.e., without a traffic light. It bargained for an intersection with a traffic light,

which the Village expected to be installed and operational by the Project completion date.

The Restatement and the First Appellate District's analysis in Security Fence properly

articulate the law of liquidated damages. The Fourth District's Decision here does not. Instead,

the court of appeals decision creates a new standard that directly threatens the enforceability of

liquidated damage provisions in contracts for new construction. Thus the decision is at odds with

existing law and this Court should accept jurisdiction to correct the error.

CONCLUSION

For the reasons discussed above, this case involves matters of public and great general

interest and amounts to an impermissible change to existing Ohio law. The Appellant requests

that this Court accept jurisdiction in this case so that the important issues, as set forth and presented

herein, can be reviewed on the merits.

15
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f'U1} Appellant, Boone Coleman Construction, Inc. ("Boone Coleman"), filed a

complaint seeking the difference between what it actually received and the price stated

in a construction contract between it and appellee, Village of Piketon, Ohio. Boone

Coleman also sought additional compensation for work it performed to correct

subsurface problems and to make revisions to a retaining wall and a traffic signal while

performing the contract.

{IT2} Boone Coleman asserts that the trial court erred in entering summary

judgment rejecting its claim for the unpaid contract amount and granting the village's

counterclaim for liquidated damages because the 397-day delay in performing the work

was the village's fault. However, Boone Coleman did not complete the construction

contract within the time specified in the contract and it did not request
^^, ..

time in accordance with the express terms of the agreement. ^^^J II L

EXHIBIT
^° ,^a r 'Y ^ ^,,,,,_ ^r^ ^ :,^ a,^

mna,

f'I.14^,.̂ CO. N'LEAK



Pike App. No. 13CA836 2

{13} Boone Coleman also argues the liquidated damages provision constituted

an unenforceable penalty. We agree because viewing the contract as a whole in its

application, the amount of damages is so manifestly unreasonable and disproportionate

that it plainly constitutes an unenforceable penalty. We sustain that portion of Boone

Coleman's first assignment of error.

{14} Boone Coleman next contends that the trial court erred in denying its

claims for additional compensation based on additional work it performed to correct

subsurface problems and to revise the retaining wall and traffic signal. We reject this

contention because Boone Coleman did not follow the parties' unambiguous notice

provisions to claim additional compensation. And the contract explicitly precluded

recovery for additional costs related to subsurface conditions encountered by Boone

Coleman.

{T5} Therefore, we reverse that portion of the trial court's summary judgment

enforcing the liquidated damages provision and remand that portion of the case for

further proceedings. We affirm the remainder of the judgment

I. FACTS

{116} In 2007, Piketon solicited bids for a construction project titled "Pike Hill

Roadway and Related Improvements." The project was described as:

Construction of a new traffic signal at the intersection of US Route 23 and
Market Street, construction of approximately 330 linear feet of steel H-
pile/concrete lagging retaining wall, approximately 360 LF of full depth
roadway reconstruction, miscellaneous storm drainage improvements,
guard rail replacement, asphalt resurfacing of portions of Market Street
and Shyville Road and other related improvements.
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{^7} Because of safety concerns there had been a longstanding desire for a

traffic light at the intersection of U.S. Route 23 and Market Street in the village. The

need for a traffic light at the intersection was the driving force behind the construction

project. The project was designed by Piketon's engineer, Woolpert, Inc.

{Sl8} Boone Coleman submitted the lowest bid, and in July 2007, the parties

entered into a contract for Boone Coleman to complete the construction project for

$683,300. The contract provided that the time limits were of the essence, that work

would be substantially completed within 120 days after the date when the contract time

began, and that as liquidated damages for delay, the contractor would pay the owner

$700 for each day after the specified completion date until the project was substantially

completed. The specific provisions of the contract stated:

ARTICLE 4 - CONTRACT TIMES

4.01. Time of the Essence

A. All time limits for Milestones, if any, Substantiai Completion, and
completion and readiness for final payment as stated in the Contract
Documents are of the essence of the Contract.

4.02 Days to Achieve Substantial Completion and Final Payment

A. The Work will be substantially completed within 120 days after
the date when the Contract Times commence to run as provided in
paragraph 2.03 of the General Conditions, and completed and ready for
final payment in accordance with paragraph 14.07 of the General
Conditions within 120 days after the date when the Contract Times
commence to run.

4.03 Liquidated Damages

A, CONTRACTOR and OWNER recoqnize that time is of the
essence of this Agreement and that OWNER will suffer financial loss if the
Work is not completed within the time(s) specified in paragraph 4.02
above, plus any extensions thereof allowed in accordance with Article 12
of the General Conditions. The parties also recognize the delays,
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expense, and difficulties involved in proving in a legal or arbitration
[proceeding] the actual loss suffered by OWNER if the Work is not
completed on time. Accordingly, instead of requiring any such proof,
OWNER and CONTRACTOR agree that as liquidated damages for delay
(but not as a penalty), CONTRACTOR shall pay OWNER 700.00 for
each day that expires after the time specified in paragraph 4.02 for
Substantial Completion until the Work is substantially complete.

{Ii9} The contract time commenced on July 30, 2007, which meant that the

required date of completion of the project was November 27, 2007. The parties

subsequently agreed to an extension of the completion date to May 30, 2008.

{%10} In an April 2008 letter to Wooipert, Boone Coleman requested another

4

extension of the project completion date because its subcontractor for the installation of

the traffic signal was unable to perform due to financial difficulties. in fact, the

subcontractor had not ordered any of the required materials. By a ietter in late May

2008, the village notified Boone Coleman that if it did not complete the project by May

30, 2008, it would begin assessing the specified liquidated damages of $700 per day.

The village notified Boone Coleman in early July 2008 that it was assessing damages of

$700 per day as of May 31, 2008 until the completion of the project.

{T11} Boone Coleman did not complete the project by installing the traffic light

and coordinating approval by the Ohio Department of Transportation ("ODOT") until July

2, 2009, which was 397 days after the agreed project completion date of May 30, 2008.

{1I12} During the project, Boone Coleman did not request extensions of time or

additional compensation in accordance with the parties' contract, which set forth a

specific procedure to resolve these claims:

10.05 Claims and Disputes

A. Notice: Written notice stating the general nature of each Claim,
dispute, or other matter shall be delivered by the claimant to the
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ENGINEER and the other party to the Contract promptly (but in no event
later than 30 days) after the start of the event giving rise thereto. Notice of
the amount or extent of the Claim, dispute, or other matter with supporting
data shall be delivered to the ENGINEER and the other party to the
Contract within 60 days after the start of sucli event (unless ENGINEER
allows additional time for claimant to submit additional or more accurate
data in support of such Claim, dispute, or other matter). A Claim for
adjustment in Contract Price shall be prepared in accordance with the
provisions of paragraph 12.01.B. A Claim for an adjustment in Contract
Time shall be prepared in accordance with the provisions of paragraph
12.02.B. Each Claim shall be accompanied by claimant's written
statement that the adjustment claimed is the entire adjustment to which
the claimant believes it is entitled as a result of said event. * * *

***

D. No Claim for an adjustment in Contract Price or Contract Times (or
Milestones) will be valid if not submitted in accordance with this paragraph
10.05.

***

12.01 Change of Contract Price

A. The Contract Price may only be changed by a Change Order or
by a Written Amendment. Any Claim for an adjustment in the Contract
Price shall be based on written notice submitted by the party making the
claim to the ENGINEER and the other party to the Contract in accordance
with the provisions of paragraph 10.05.

***

12.02 Change of Contract Times

A. The Contract Times(or Milestones) may only be changed by a
Change Order or by a Written Amendment. Any Claim for an adjustment
in the Contract Times (or Milestones) shall be based on written notice
submitted by the party making the claim to the ENGINEER and the other
party to the contract in accordance with the provisions of paragraph 10.05.

{1113} After the village paid Boone Coleman $535,823 of the $683,300 price

under the construction contact, Boone Coleman filed a complaint in the Pike County

5

Court of Common Pleas seeking to recover the remaining $147,477 allegedly due under

the contract. Boone Coleman also sought $20,120 for additional work it performed to

repair subsurface problems it allegedly uncovered after it began its work and



Pike App. No. 13CA836 6

$86,780.26 for revisions it made to the retaining wall and traffic signal. Piketon fifed an

answer in which it denied iiability for any of Boone Coleman's claims and a counterclaim

seeking iiquidated damages for Boone Coleman's delay in completing the construction

project. The village subsequently filed a motion for summary judgment, and Boone

Coleman filed a memorandum in opposition.

{1114} The trial court granted the village's motion for summary judgment and

entered judgment in its favor on its counterclaim in the net amount of $130,423

($277,900 in liquidated damages less the $147,477 in the unpaid contract balance),

plus interest. The trial court determined that the liquidated damages provision of the

construction contract was valid and enforceable, that Boone Coleman was contractually

responsible for delays in the completion of the project, and that Boone Coleman did not

provide the required written notice for extensions of time or additional compensation.

{1115} This appeal ensued.

Il. ASSIGNMENTS OF ERROR

{1{16} Boone Coleman assigns the following errors for our review:

THE TRIAL COURT ERRED IN GRANTING APPELLEE-
PIKETON'S MOTION FOR SUMMARY JUDGMENT AS TO
PIKETON'S COUNTERCLAIM AND BRANCH ONE OF BOONE
COLEMAN'S CONSTRUCTION COMPLAINT.

li. THE TRIAL COURT ERRED IN GRANTING PIKETON'S MOTION
FOR SUMMARY JUDGMENT AS TO BRANCHES TV1/O AND
THREE OF BOONE COLEMAN CONSTRUCTION'S COMPLAINT.

ill. STANDARD OF REVIEW

{1i17} Appellate review of summary judgment decisions is de novo, governed by

the standards of Civ.R. 56. Marusa v. Erie Ins. Co., 136 Ohio St.3d 118, 2013-Ohio-

1957, 991 N.E.2d 232, ¶ 7. Summary judgment may be granted only when (1) there is
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no genuine issue of material fact, (2) the moving party is entitled to judgment as a

matter of law, and (3) viewing the evidence most strongly in favor of the nonmoving

7

party, reasonable minds can come to but one conclusion and that conclusion is adverse

to the nonmoving party. Id.; see also Civ.R. 56(C).

{1T18} In addition, this case involves the interpretation of the parties' construction

contract, which is also a matter of law we review de novo. Shafer v. Newman Ins.

Agency, 4th Dist. Highland No. 12CA11, 2013-Ohio-885, 11 6; Arnott v. Arnott, 132 Ohio

St.3d 401, 2012-Ohio-401, 972 N.E.2d 586, 1i 14, quoting Saunders v. Mortensen, 101

Ohio St.3d 86, 2004-Ohio-24, 801 N.E.2d 452, ii 9 ("`[t]he construction of a written

contract is a matter of law that we review de novo' "). Our role is to ascertain and give

effect to the intent of the parties, which is presumed to lie in the contract language.

Arnott at 11 14; Marusa at 91 8.

{119} Finally, the issue of whether a contract clause provides for liquidated

damages or an unenforceable penalty raises a question of law that we review de novo.

Lake Ridge Academy v. Carney, 66 Ohio St.3d 376, 380, 613 N.E.2d 183 (1993);

Heskett Ins. Agency, Inc. v. Braunlin, 4th Dist. Ross No. 11 CA3234, 2011-Ohio-6100, 1I

22.

IV. LAW AND ANALYSIS

A. Failure to Comply with Notice Provisions for Extension of Time

or Modification of Contract Price

{1120} In its first assignment of error, Boone Coleman asserts the delay in

completing the project was caused by matters that were riot its responsibility and were

attributable to the village. Therefore, it contends that the trial court erred in granting
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summary judgment in favor of the village on Boone Coleman's claim for the balance due

and the village's counterclaim for liquidated damages. In its second assignment of

error, Boone Coleman contends that the trial court erred in granting the village's motion

for summary judgment on its claims for additional compensation for its work to repair

undisclosed subsurface problems and to perform revisions to the retaining wall and the

traffic signai. The failure of Boone Coleman to comply with the notice provisions of the

contract controls the outcome of both of these assignments of error.

{V21} Notice provisions in contracts operate as conditions precedent to a party's

recovery of damages for a breach when the parties expressly indicate such an intent.

See Moraine Materials Co. v. Cardinal Operating Co., 2d Dist. Montgomery No. CA

16782, 1998 WL 785363, *6 (Nov. 13, 1998). Consequently, "[i]t is well established

under Ohio Contract Law that a party must comply with all express conditions to be

performed in case of breach before it can claim damages by reason of the breach." Au

Rustproofing Ctr., Inc. v. Gulf Oi! Corp., 755 F.2d 1231, 1237 (6th Cir.1985). And a

"`right of action requiring notice as a condition precedent cannot be enforced unless the

notice provided for has been given." Id.

fif22} Here, the parties explicitly agreed that Boone Coleman would provide

written notice of the general nature of any request for extensions of time and/or

adjustment to the contract price to both the village and Woolpert within 30 days "after

the start of the event giving rise" to Boone Coleman's request. The parties also agreed

that Boone Coleman would provide a second written notice of the amount or extent of

its claim with supporting data to the village and Woolpert within 60 days of the event.

Under Section 10.05(d) of the construction contract, the parties specified that "[n]o
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claim" for an adjustment in either the contract time or price "will be valid" unless

submitted in accordance with these provisions.

{1i23} In his deposition, George McClennen, Boone Coleman's designated

9

corporate representative in this case, admitted that the company did not give the village

notice of its requests for extension of the project cornpletion date or additional

compensation.

{1124} To justify its 397-day delay in completing the project, Boone Coleman sent

two letters requesting extensions of time, both to Woolpert. In April 2008, it requested

an extension past the May 30, 2008 deadline because of its problems with its

subcontractor. And in March 2009, it requested an extension of time because the

railroad had not run its wires to Boone Coleman's system and that this could not occur

until the village obtained a railroad permit. Neither of these letters complied with the

construction contract's notice provisions because they were not sent to the village.

Moreover, Boone Coleman's problems with its subcontractor would not have warranted

an extension of the project completion date because the contract stated that "[d]elays

attributable to and within the control of a Subcontractor or Supplier shall be deemed to

be delays within the control of" Boone Coleman. Furthermore, Boone Coleman's March

2009 request for an extension was untimely, i.e. they made it after the expiration of the

project completion date.

{525} On its claims for additional compensation, Boone Coleman provided

Woolpert with three written notices: a May 6, 2008 letter requesting $26,219 for work to

correct subsurface problems discovered upon excavation for the new pavement section

of Market Street; an October 15, 2008 letter requesting the approval of $66,069.75 in
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extra costs to cover construction revisions to the retaining wall; and an October 24,

2008 letter requesting a change order to cover $23,301.67 for revisions to the traffic

10

signal. These letters did not comply with the contractual notice provisions because they

were not sent to the village, they were not submitted within the required 30-day period,

and they were not followed with a second, more detailed notice submitted within the

required 60-day period.

{^26} Boone Coleman argues that its failure to comply with the parties' notice

provisions for requests for extension of time and additional compensation is not fatal

because the village had actual notice of the requests through Wooipert. Boone

Coleman's argument is meritless. The Supreme Court of Ohio held as much in rejecting

a contractor's similar claim:

[VV]e reject [the contractor's] argument that it was excused from
complying with the specific change-order procedure for requesting
extensions because the state had actual notice of the need for changes to
the deadline, and therefore any failure to comply with procedure was
harmless error. The record lacks evidence of either an affirmative or
implied waiver by the department or OSU of the change-order procedures
contained in the contract. [The contractor] has not convinced us that its
failure to request extensions was harmless to OSU. To the contrary, [the
contractor] agreed that the contract language stated that failure to provide
written notice "shall constitute a waiver by the Contractor of any claim for
extension of or mitigation of Liquidated Damages." The court of appeals
correctly concluded that [the Contractor] "has not demonstrated that it was
entitled to disregard its obligations under that part of the contract ***."

Dugan & Meyers Constr. Co., Inc. v. Ohio Dept. of Adm. Servs., 113 Ohio St.3d
226, 2007-Ohio-1687, 864 N.E.2d 68, 1141.

{1i27} Under Dugan & Meyers, "`something more than actual notice on the part

of the state is required to excuse a contractor from complying with its obligations

regarding change-order procedures in public works contracts.' " J & H Reinforcing &

Structural Erectors, Inc. v. Ohio School Facilities Comm., 1 0th Dist. No. 12AP-588,
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2013-Ohio-3827, 1I 41, quoting Stanley Miller Constr. Co: v. Ohio School Facilities

11

Comm., 10th Dist. No. 10AP-298, 2010-®hio-6397, 1i 17. As in these cases, the record

here lacks any evidence of either an affirmative or implied waiver by the village of the

detailed notice provisions of the parties' construction contract.

{g128} Therefore, by faiEing to follow the detailed riotice provisions for its claims

for an extension of the project completion date and i'or additional compensation, Boone

Coleman did not prove its entitlement to either adjustment. We overrule Boone

Coleman's first assignment of error insofar as it argues that its 397-day delay in

completing the project was justified. We also overrule Boone Coleman's second

assignment of error regarding its claims for additional compensation.

B. Waiver of Claims for Subsurface Conditions

{1129} Even if we assume that Boone Coleman had complied with the notice

provisions for its claim seeking additional compensation to remediate subsurface

conditions, its claim still must fail. Boone Coleman claims that it relied on inaccurate

site plans concerning subsurface conditions in preparing and submitting its bid so that

under the doctrine expressed in United States v. Spearin, 248 U.S. 132, 39 S.Ct. 59, 63

L.Ed. 166 (1918), it was not responsible for those defects. in Speariri, the United States

Supreme Court recognized that when a contractor is "bound to build according to plans

and specifications prepared by the owner, the contractor will not be responsible for the

consequences of defects in the plans and specifications." Id. at 136.

{1I30} However, Boone Coleman waived this argument by not raising it in

opposition to the village's motion for summary judgment. It is axiomatic that a litigant's

failure to raise an issue at the trial court level waives its right to raise that issue on
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appeal; appellate courts generally will not consider any error a party failed to bring to

the trial court's attention when the trial court could have avoided or corrected the error.

Lauer v. Layco Enterprises, Inc., 4th Dist. Washington App. No. 12CA40, 2013-Ohio-

1916, 111. Therefore, Boone Coleman waived this argument on appeal by failing to

raise it below. See Central Allied Enterprises, Inc. v. Adjutant General's Dept., 10th

Dist. No. 10AP-701, 2011 -Ohio-4920, ^17, fn. 1 (contractor waived arguments

concerning Spearin doctrine by failing to present them to the trial court).

{¶31} Moreover, even if we chose not to apply waiver, Boone Coleman was not

entitled to reimbursement to correct subsurface problems because the construction

contract expressly stated that it was the "sole responsibility of the Contractor to take any

and all measures he feels necessary to ascertain the subsurface conditions prior to

bidding" and that "[n]Q claims for additional costs will be considered for material, labor,

equipment, or subcontractors/subconsultants to address subsurface conditions

encountered during construction." The Spearin doctrine does not invalidate express

contractual provisions like these. See S & M Constructors, Inc, v. Columbus, 70 Ohio

St.2d 69, 75, 434 N.E.2d 1349 (1982) (contractor's claim for additional compensation

because subsurface conditions reported to contractors before bidding differed materially

from actual subsurface conditions encountered during the project was properly rejected

because of provision in which contractor agreed that it would make no claim against the

city for subsurface conditions), quoting Spearin at 136 (" `Where one agrees to do, for a

fixed sum, a thing possible to be performed, he will not be excused or become entitled

to additional compensation, because unforeseen difficulties are encountered' ").

{1132} Thus, we overrule Boone Coleman's second assignment of error.
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C. Liquidated Damages Provision is Unenforceable

{1133} In Boone Coleman's remaining argument in its first assignment of error, it

asserts that the trial court erred in assessing liquidated damages of $700 a day for its

397-day delay iri completing the project. As previously discussed, Boone Coleman did

not complete the contract by the agreed upon deadline and did not properly request an

extension of time under the notice provisions set forth in the contract. However, it

claims that the liquidated damages of $277,900 constitutes an unenforceable penalty.

{T34} "The freedom to contract is a deep-seated right that is given deference by

the courts." Cincinnati City School Dist. Bd. of Edn. v. Conners, 132 Ohio St.3d 468,

2012-Ohio-2447, 947 N.E.2d 78, Sl 15. In general, "parties are free to enter into

contracts which apportion damages in the event of default." Lake Ridge, 66 Ohio St.3d

at 381, 613 N.E.2d 183. "`The right to contract freely with the expectation that the

contract shall endure according to its terms is as fundamental to our society as the right

to write and to speak without restraint.' " Id., quoting Blount v. Smith, 12 Ohio St.2d 41,

47, 231 N.E.2d 301 (1967).

{1f35} Nevertheless, penalty provisions in contracts are invalid on public policy

grounds because a penalty attempts to coerce compliance with the contract instead of

representing damages that may actually result from a failure to perform. Heskett, 2011-

Ohio-6100, at Tl 22; Lake Ridge at 381. In Samson Sales, Inc. v. Honeywell, Inc., 12

Ohio St.3d 27, 465 N.E.2d 392 (1984), paragraph one of the syllabus, the Supreme

Court of Ohio set forth the following three-part test for evaluating the enforceability of a

liquidated damages provision:

Where the parties have agreed on the amount of damages, ascertained by
estimation and adjustment, and have expressed this agreement in clear
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and unambiguous terms, the amounts so fixed should be treated as
liquidated damages and not as a penalty, if the damages would be (1)
uncertain as to amount and difficult of proof, and if (2) the contract as a
whole is not so manifestly unconscionable, unreasonable, and
disproportionate in amount as to justify the conclusion that it does not
express the true intention of the parties, and if (3) the contract is
consistent with the conclusion that it was the intention of the parties that
damages in the amount stated should follow the breach thereof.

{1136} As noted above, we conduct a de novo review to determine whether a

liquidated damages clause operates in effect as an unenforceable penalty.

14

{iI37} As the parties acknowledged in their liquidated damages clause, there are

"difficulties involved in proving in a legal or arbitration [proceeding] the actual loss

suffered by [the village] if the Work is not completed on time." The impetus for the

construction project was the installation of the traffic light based on safety concerns, so

the absence of this light during the period of Boone Coleman's lengthy delay increased

the inconvenience and the safety risk for drivers over the roadway; these concerns are

not easily quantifiable in damage terms. See Security Fence Group, Inc. v. Cincinnati,

1st Dist. No. C-020827, 2003-Ohio-5263, 1i 9 (in upholding a liquidated damages

provision in a public construction contract involving the replacement of a bridge and a

subcontract to provide guardrails and barriers for the project, the court observed that the

"primary damage expected to flow from the breach of contract was inconvenience to the

public, an amorphous form of damages").

{1138} This is particularly so because, as Boone Coleman admits in its quotation

of a treatise in its appellate brief, in construction contracts damages can seldom be

reasonably estimated in advance. Thus, courts should not permit a contractor to nullify

a reasonable estimate of damages by inconclusive testimony. See Ant. Brief, p. 15, fn.

45, quoting 5 Corbin, Corbin on Contracts, Section 1072; see also Space Master
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lnternatl., Inc. v. Worcester, 940 F.2d 16 (1 st Cir.1991) (rulings on liquidated damages

provisions in construction contracts are particularly deferential to the parties'

agreement). Therefore, the damages incurred as a result of a delay were uncertain as

to amount and difficult to prove.

{1139} Next, applying the third part of the Samon Sales test, we find the plain and

unambiguous language of the liquidated damages clause is consistent with the

conclusion that the parties intended that damages in the amount of $700 per day would

follow the contractor's breach of the project completion deadline. Boone Coleman is an

experienced contractor who was represented by counsel during the bidding process.

The parties themselves best knew their expectations regarding the agreement, and

those expectations were reflected in the language used in the contract, which deemed

time deadlines to be "of the essence" of their agreement.

{T40} Nevertheless, although the evidence satisfies the first and third parts of

the Samson Sales test, it did not meet the second part. That is, when we view the

contract as a whole in its application, we conclude the amount of damages is so

manifestly unreasonable and disproportionate that it is plainly unrealistic and

inequitable. Given the circumstances of this case we conclude the amount of damages

is so unreasonably high and so disproportionate to the consideration paid that the

clause amounts to a penalty.

{1I41} In Harmon v. Haehn, 7th Dist. Mahoning No. 10 MA 177, 2011-Ohio-6449,

1152, 54, the appellate court reached a similar conclusion notwithstanding the

satisfaction of the first and third parts of the Samsan Sales test because the stipulated

damages were equal to nearly one-third of the ultimate selling price of the property:
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However, even assuming that the damages at the time of the contract's
formation were uncertain, and the contract is consistent with the parties`
intention that damages in the amount of $250,000 should follow a breach,
the amount of damages specified is manifestly unreasonable and thus the
clause is a penalty pursuant to the second prong of the Lake Ridge test,
"Reasonabie compensation for actual damages is the legitimate objective
of the liquidated damages provisions and, where the amount specified is
plainly unrealistic and inequitable, courts will ordinarily regard the amount
as a penalty." Hunter v. BPS Guard Servs., Inc. (1995), 100 Ohio App.3d
532, 551, 654 N.E.2d 405. A damages provision is likewise unenforceable
where the amount specified is manifestly disproportionate to the
consideration paid or the damages that could foreseeably result from a
breach. Samson Sates at 29, 465 N.E.2d 392.

In addition, the $250,000 stipulated damages amount is equal to nearly
one-third of the ultimate selling price of the property. Moreover, Harmon
did not testify as to how the $250,000 bore a reasonable relationship to
the amount of damages in the event of a breach. This court has
previously held where the appellants never testified to or presented any
evidence of a method of calculation used to arrive at the stipulated
damages amount, nor could their attorney recall any attempts at
calculating the damages to arrive at the figure, there was no basis for
concluding that the amount constituted anything more than a penalty, and
that it was therefore unenforceabie. Wright v. Basinger, 7th Dist. No. 01
CA81, 2003-Ohio-2377, at 11T 20.

{ii42} Like the clause that the court in Harmon found to be unenforceable, the

clause in this matter produced an award nearly equal to 1/3 of the value of the contract,

i.e., $277,900 in liquidated damages on a$083,300 total contract price. And as in

Harmon, the party seeking to enforce the liquidated damages clause-the village here-

did not present testimony or evidence to credibly support the relationship between the

damages specified and the actual damages that would be incurred. There is no cited

evidence in the record, for example, of a history of accidents at the intersection where

the traffic signal was piaced. Moreover, unlike the facts in Security Fence, 1 st Dist. No.

C-020827, 2003-Ohio-5263, there is no evidence here of the loss of a preexisting use of
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the highway resulting from the construction delay; there was no loss of any existing

traffic signal during construction.
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{1143} Reasonable compensation for actual damages is the legitimate objective

of liquidated damages provisions. Where the resulting amount is manifestly inequitable

and unrealistic, courts are justified in determining the provision to be an unenforceable

penalty. Samson Sales at 28. Because we conclude that the liquidated damages

clause here constituted an unenforceable penalty, we sustain this portion of Boone

Coleman's first assignment of error.

V. CONCLUSION

{144} The trial court properly granted summary judgment in favor of the village

on Boone Coleman's claim, but erred in granting summary judgment in favor of the

village on its counterclaim for liquidated damages. Having sustained the part of Boone

Coleman's fist assignment of error challenging the surnmary judgment on liquidated

damages, we reverse that portion of the trial court judgment and remand that part of the

case for further proceedings. Having overruled Boone Coleman's remaining

assignments of error, we affirm the remainder of the judgment of the trial court.

JUDGMENT AFFIRMED IN PART
AND REVERSED IN PART AND

CAUSE REMANDED.
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Ringland, J., concurring in part and dissenting in part.

{1145} I respectfully concur in part and dissent in part from the majority's

decision. I concur with the majority's resolution of (1) Boone Coleman's second
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assignment of error dealing with Boone Coleman's counterclaim and (2) that portion of

the first assignment of error relating to the liquidated damages. However, I dissent as to

that portion of the first assignment of error relating to the trial court's determination of

fault for the project delays as I would find that under Civ.R. 56, genuine issues of

material fact exist concerning who was responsible 'for the delay in completing the traffic

light portion of the project.

{1146} "Unilateral and mutual delays, by which the owner causes some or all of

his damages, cannot be the basis for his recovery of liquidated damages, absent a

reasonable basis for apportioning those damages." Mt. Olivet Baptist Church, Inc. v.

Mid-State Builders, Inc., 10th Dist. Franklin No. 84AP-363, 1985 WL 10493 (Oct. 31,

1985). Through its passage of R.C. 4113.62(C)(1), the Ohio Legislature has made it

clear that provisions in a construction contract that preclude liability for delay during the

course of construction when the cause of the delay is the proximate result of the

owner's act or failure to act are void and unenforceable.

{T47} Boone Coleman has alleged that the delay was due to and caused by the

village's failure to review and accept the railroad's design plans for the construction of

the traffic signal through its agent, the project engineer. Boone Coleman alleges that

the village failed to contract with the railway compariy for a tie-in between the roadway

and railway signal systems. In turn, the village argues that Boone Coleman was

contractually responsible to "coordinate" with the railroad during construction regarding



Pike App. No. 13CA836

control wiring related to the proposed traffic signal and the existing railroad crossing

controller. The term "coordinate° in this context is ambiguous and must be resolved

against the village.

{114.8} Boone Coleman effectively argues that to follow that the village's

interpretation of "coordinate" is unworkable as it would require Boone Coleman to

negotiate and contract with the railway on behalf of the village, thereby usurping the

19

village engineer's function. Further, Boone Coleman argues that there is a question of

fact as to whether it was comprehended at the time of the contract formation that a

contract with the railway was needed. Finally, because there is a question of fact as to

whether Boone Coleman had the authority to contract on the village's behalf, there is

also a question of fact as to whether the project delay was due to the actions or

inactions of Boone Coleman, or those of the village.

{1149} Accordingly, I dissent on the issue of fault relating to the delay in

completing the project and would remand to the trial court for further hearings and trial.
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dUDGlVtENT ENTRY

It is ordered that the JUDGMENT IS AFFIRMED IN PART AND REVERSED IN
PART and that the CAUSE IS REMANDED. Appellant and Appellee shall split the
costs.

The Court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this Court directing the Pike
County Court of Common Pleas to carry this judgment into execution.

Any stay previously granted by this Court is hereby terminated as of the date of
this entry,

A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of
the Rules of Appellate Procedure.

Abele, P.J.: Concurs in Judgment and Opinion.
* Ringland, J.: Concurs in part and Dissents in part with Opinion.

For the Court

BY:
Wil iam H. Harsha, Judge

NOTICE TO COUNSEL
Pursuant to Local Rule No. 14, this document constitutes a final judgment

entry and the time period for further appeal commences from the date of filing
with the clerk.

* Robert P. Ringland, from the Twelfth Appellate District, sitting by assignment of The
Supreme Court of Ohio in the Fourth Appellate District.
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