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BRIEF IN OPPOSITION

The Appellant, The Cincinnati Insurance Company (“CIC”), has filed a document
entitled “Post-Oral Argument Supplemental Material,” seeking to persuade this Court of the
following:

1. That the undersigned counsel, Mark Bernlohr, misspoke

during the oral argument and incorrectly indicated to this Court

that Appellees DTJ Enterprises, Inc./Cavanaugh Building

Corporation (“DTJ/Cavanaugh”) did not receive a refund from CIC

for the coverage at issue in this case; and

2. That the fact that CIC retroactively issued a premium rate

adjustment for the period of time from March 23, 2010 to March

31, 2010 is somehow relevant to the determination of the merits of
this case.

Not only does S.Ct.Prac.R.17.09(A) expressly prohibit the filing of such
“material,” but CIC is flat out wrong on both points.

First, as shown by the Affidavit of Michael B. Cavanaugh, former President of
DTJ/Cavanaugh (which Affidavit is attached hereto as Exhibit A and incorporated herein) the

Plaintiff was injured on March 24, 2008. DTJ/Cavanaugh received no refund or credit for

premiums paid during this time period, and coverage was not in any way affected by CIC’s

allegation that CIC issued a refund for premiums paid for the period March 24, 2010 through
March 31, 2010. Mark Bernlohr did not misspeak and was 100% accurate with respect to the
issue of whether DTJ/Cavanaugh received a refund or credit against the premium paid for the
coverage period at issue in this case. |

Secondly, CIC’s position that its alleged issuance of a retroactive reduction in the
premium rate charged to DTJ/Cavanaugh following this Court’s decision in the Kaminski and.
Stetter cases issued March 23, 2010 for the period of time from March 23, 2010 to March 31,

2010 somehow has a bearing on this case is absolutely without merit. Again, the period of time
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at issue in this case is for the period of time in which the injury occurred — March 24, 2008. At
that time, the alleged intentional tort was covered by DTJ/Cavanaugh’s intentional act coverage
which was in effect at that time. The fact that CIC allegedly issued a premium reduction for the

time period following the Kaminski and Stetter decision is of no consequence or effect.

Respecttully submitted,
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CERTIFICATE OF SERVICE
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SUPREME COURT OF OHIO

DUANE HOYLE,
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THE CINCINNATI INSURANCE COMPANY
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.
DTJ ENTERPRISES, INC,, et al.,
Defendants-Appellees.

JURISDICTIONAL APPEAL FROM THE
COURT OF APPEALS, NINTH APPELLATE DISTRICT
SumMMIT COUNTY, OHIO
CASE Nos. CA-26579 & CA-26587

AFFIDAVIT OF MICHAEL B. CAVANAUGH

SUMMIT COUNTY )
) SS:
STATE OF OHIO )
The undersigned, Michael B. Cavanaugh, being first duly sworn according to law,
hereby deposes and says the following:

1. That I am over eighteen (18) years of age and have personal knowledge of

the facts contained herein.



2. That I am the former President of DTJ Enterprises, Inc. and Cavanaugh
Building Corporation (“DTJ/Cavanaugh”), and was President of DTJ/Cavanaugh on or about
March 24, 2008.

3. That I am familiar with the business records of DTJ/Cavanaugh, and
specificéllly the Cincinnati Insurance Policy No. CPP 081 75 12 and the intentional act coVerage
(Policy’s Employers Liability Coverage endorsement form GA 106 014 0196) purchased by
DTJ/Cavanaugh for the period of time covering the incident which occurred on or about March
24, 2008, when Duane Hoyle was unfortunately injured. I have also reviewed the insurance
audits performed by CIC.

4. That the alleged rate adjustment by CIC for the period of time March 23,
2010 to March 31, 2010 did not affect the covered period of time on March 24, 2008, when the
incident occurred and a refund was not issued for that covered period of time; and
DTJ/Cavanaugh were instead covered by the intentional act policy purchased by
DTJ/Cavanaugh, referred to above in paragraph 3.

FURTHER AFFIANT SAITH NAUGHT.

7/2/ 1 | NI

MICHAEL B. CAVANAUGH

Before me, a Notary Public in and for the above County and State, personally
appeared MICHAEL B. CAVANAUGH, who acknowledged that he did sign the foregoing
Affidavit, and that the same is his free act and deed.

IN TESTIMONY WHEREOQF, I have hereunto set my hand,and official seal at
Akron, Ohio, this __4___ day of July 2014, . : /‘\ /

- "< Notary Public
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