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I. INTRODUCTION

Appellees move the court to dismiss the subject appeal pursuant to Practice Rule 7.10,

which provides that this Court may sua sponte dismiss appeals as improvidently allowed. `Sua

sponte' means "Of his or its own will or motion; voluntarily; without prompting or suggestion."

Black's Law Dictionary (Rev. 4th Ed. 1968), p. 1592. Accordingly, Practice Rule 7.10 does not

provide a basis for appellees filing a motion to dismiss, and this motion should be stricken.

In the event that this motion is not stricken, appellants present the following argument.

II. ANALYSIS

A. The ProgressOhio Case Did Not Resolve the Issue of Traditional Public
Duty/Citizen-Taxpayer Standing for Mandamus Claims Raised in the Present
Case.

The present case involves four issues related to standing: 1) traditional public

duty/citizen- taxpayer standing in the context of mandamus claims; 2) personal interest standing

in the context of those subject to the negative effects of gambling; 3) personal interest standing in

the context of those deprived of the benefits of educational fiinding; and 4) procedural issues

regarding summary disposition of standing claims. Only one of these issues, traditional public

duty/citizen-taxpayer standing, had potential overlap with the standing issues raised in

ProgressOhio.org, Inc. v. JobsOhio, Case No. 2012-1272 (Ohio) (the "ProgressOhio case"). It

was in this context that appellants argued that "... [s]ince the ProgressOhio case and the present

case will turn, in part, on the same issue, it would be appropriate for this case to be accepted and

resolved on the same basis as the ProgressOhio case." Appellants' Memo. Supp. Jur. at 4.

(Emphasis added).

However, this Court decided the ProgressOhio case in a way that did not impact the



traditional public duty/citizen-taxpayer standing issue raised by appellants. First, this Court

determined that ProgressOhio.org, Inc. ("ProgressOhio") had only asserted a declaratory

judgment claim. In the present case, appellants have asserted mandamus claims, in which public

duty/citizen-taxpayer standing has been traditionally found. Second, this Court determined that

ProgressOhio had waived the issue of taxpayer standing. There is no issue regarding waiver of

public duty/citizen-taxpayer standing in the present case. Third, this court determined that

ProgressOhio did not have statutory standing under R.C. 2721.03, a portion of the Declaratory

Judgment Act, because it applied only to "person[s] whose rights, status, or other legal relations

are affected by a constitutional provision [or] statutue." PragressOhio.vrg, Inc. v. JobsOhio,

Case No. 2012-1272, 2014-Ohio-2382 ¶ 19 (Ohio July 10, 2014). In the present case, appellants

have statutory standing under R.C. 2731.02, which entitles beneficially interested parties to seek

mandamus relief, and is a codification of the traditional public duty/taxpayer standing which

Justice Moyer affirmed as, "...daC[ing] from the last century as an exception to the personal-

injury requirement of standing." State ex rel. Ohio Academy of Trial Lawyers v. Sheward, 86

Ohio St.3d 451, 522, 215 N.E.2d 1002 (1999). It is well settled that a person's status as a

taxpayer or resident is sufficient to establish a beneficial interest in such cases. State ex rel.

Spencer v. East Liverpool Planning Commission, 80 Ohio St.3d 297, 299, 685 N.E.2d 1251

(1997).

B. The ProgressOhio Case Did Not Address the EquaUy Significant Personal
Interest Standing and Standing Procedure Issues Raised in the Present Case.

Appellees reiterate the same arguinents from their jurisdictional memoranda, which this

Court has already considered and rejected. Appellants incorporate their arguments from their

jurisdictional memorandum.
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III. CONCLUSION

For the above reasons, appellees motion to dismiss appeal as improvidently accepted

should be stricken or dismissed.
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