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NOTICE OF.APPEAL OF APPELLANT JOSEPH J. GRANT

Appellant Joseph Grant (herein "Grant" or "Appellant") hereby gives notice of his

appeal as of right, pursuant to R.C. 4903.11 through 4903.13, R.C. 4906.12, and

S.Ct.Prac.R. 3.11(A)(2), 10.02, and 10.03, to the Supreme Court of Ohio from the decisions

issued in Case No. 13-1177-EL-BGN of the Ohio Power Siting Board (herein "Board" or

"Appellee"). The decisions being appealed are the Board's Opinion, Order and Certificate

entered in its Journal on March 17, 2014 and the Board's Entry on Rehearing entered in its

Journal on May 19, 2014.1

On April 16, 2014, Appellant, in accordance with R.C. 4903.10, filed a timely

Application for Rehearing from the March 17, 2014 Opinion, Order and Certificate. The

Board issued an Entry on Rehearing on May 12, 2014, to further consider, inter alia, the

matters specified in Appellant's Application for Rehearing. Appellant's Application was

subsequently denied in the May 19, 2014 Entry on Rehearing.

Appellant files this Notice of Appeal complaining of errors in the Board's Opinion,

Order and Certificate and Entry on Rehearing. Appellant alleges that the Board's decisions

are unlawful and unreasonable. Specifically, the Board's March 17, 2014 Opinion, Order

and Certificate and May 19, 2014 Entry on Rehearing are unlawful and unreasonable for

the following reason, which reason was raised in Appellant's Application for Rehearing:

The Ohio Power Siting Board. erred by issuing the certificate to constnict a wind-
powered generation facility to Hardin Wind, LCC because the proposed setbacks of
the wind turbines from non-participating land owners' property lines are inadequate to
ensure the health, safety, and well-being of the public, in violation of R.C. 4906.10.

t Per S.Ct.Prac. R. 10.02(A)(2), the Opinion, Order and Certificate and Entry on Rehearing are
attached as Exhibits A and B, respectively.
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WHEREFORE, Appellant respectfully submits that the Board's Opinion, Order

and. Certificate and Entry on Rehearing are unreasonable and unlawful, and should be

reversed or modified with instructions to the Board to correct the errors complained of

herein.

Ma S. urick ( 039 6), Counsel of Record
Dir ial: (614) 334-71 ^7
Email: myurick@taftlaw.com
Zachary D. Kravitz (0084238)
Direct Dial: (614) 334-6117
Email: zkravitz@taftlaw.com
TAFT STETTINIUS & HOLLISTER LLP
65 E. State Street, Suite 1000
Columbus, OH 43215-3413
(614) 221-2838 - Telephone
(614) 221-2007 - Facsimile

Counsel for Appellant Joseph J. Grant
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CERTIFICATE OF FILING
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BEFORE

THE OHIO POWER SITING BOARD

In the Matter of the Application of Hardin
Wind LLC for a Certificate to Comtruct a
Wind-Powered Electric Generation Facility
in Hardin and Logan Counties, C3hio.

In the Matter of the Application of Hardin
Wind LLC for a Certificate of
Environrnental Compatibility and Public
Need for a Substation Project in Hardin
County, Ohio.

In the Matter of the Application of I-iardin
Wind LLC for a Certificate of
Environmental Compatibility and Public
Need for a 345 kV Transmission Line in
Hardin County, Ohio.

)
}
}
}
}

)
}
}

)
}

Case No.13-1177-EL-BG1V

Case No.13-17G7-EL-BSB

Case No.13-1768-EL-BTX

OPINION, ORDER, AND CERTIFICATES

The Board, coming now to consider the above-entitled matters, having appointed
its administrative law judge (ALD to conduct a public hearing, having reviewed the
exhibits introduced into evidence at the adjudicatory hearing held in these matters,
inc:tuding the joint stipulation and recommendation (Stipulation), and being otherwise
fully advised, issues its C3piruon, Order, and Certificates in these cases, as required by
R.C. Chapter 4906.

APPEARANCES:

Vorys, Sater, Seymour and Pease LLP, by M. Howard Petricoff, Michael J.
Settineri, and Miranda R. Leppla, 52 East Gay Street, P.Q. Box 1008, Columbus, Ohio
43216, on behalf of Hardin Wind, LLC.

Mike DeWine, Ohio Attorney General, Steven L. Beeler and Thomas G. Lindgren,
Assistant Attorneys General, Public Utilities Section, 180 East Broad Street, Columbus,
C1hio 43213, and Sarah Anderson and Surnmer Plantz, Assistant Attom.eys General,
Environmental Enforcement Section, 30 East Broad Street, 25th Floor, Columbus, Ohio
43215, on behalf of Staff.

Chad A. Endsley, Chief Legal Counsel, 280 North High Street, P.O. Box 182383,
Columbus, Ohio 43218, on behalf of the Ohio Farm Bureau Federation.

EXHIBRT
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Joe Grant, 20616 State Route 68 North, BeIIe Center, Ohio 43310, on his own
behalf.

OPINION:

1. Suinmaiy of the Proceedings

All proceedings before the Board are conducted according to the provisions of
R.C. Chapter 4906 and Ohio Adm.Code Chapter 4906.

On. May 10, 2013, Hardin Wind LLC (Hardin. Wind or Applicant) filed a
preapplication notification letter regarding its proposal in Case No 13-1177-EL-BGN to
construct a wind-powered electric generating facility in Hardin and Logan counties
(Wind Turbine Application). On August 27, 2013, Hardin Wind filed preapplication
n+otificati.on letters regarding its applications in Case Nos. 13-1767-EL-BSB and 13-1768-
EL-BTX to construct a point of interconnect (I'O^ substation to interconnect to the East
Lima-IVlarysville 345 kilovolt (kV) circuit, and its application to construct a 345 kV
transmi:ssi.on line to interconnn.ect its wind generating facility to the East Lim.a-
IVlaxysville 345 kV circuit (collectively referred to as the Subst./Transm. Applications).
On June 7, 2013, and September 30, 2013, Hardin Wind filed proof that legal notices
were publzshed in the BetIefontaxne Examiner and in 77ze Kenton Tzrnes, newspapers of
general circulation in Logan and Hardin counties, respectively, for the informational
public meetings on its applications in these cases held on May 29, 2013, and September
11, 2013, at the American Legion Building, 615 North Center Street, Belle Center, Ohio
43310.

On June 28, 2013, as supplemented on July 1, 2013, Hardin Wind filed its Wind
Turbine Application. By Entry of September 17,2013, the ALJ granted the motion of the
Applicant to consolidate the applications in the above-captioned cases for purposes of
all public hearings, evidentiary hearings, and public notices. On September 30, 2013, as
supplemented on October 1, 2013, Hardin Wind filed the Subst./Transm. Applications,
pursuant to Ohio Adm.Code Chapter 4906-17. By letters filed on September 25, 2013,
and October 17, 2013, the Board notified Hardin Wind that its applications had been
found to be sufficiently complete pursuant to Ohio Adm.Code 4906-1, et seq. On
October 25, 2013, Hardin Wind filed certificates of service of its accepted and compete
applications in accordance with the requirements of Ohio Adm.Code 4906-5-07.

By Entry issued October 30, 2013, the AL.J scheduled both a local public hearing
for January 8, 2014, at the Hardin County Courthouse, Kenton, Ohio and an
adjudicatory hearing for January 22, 2014, at the offices of the Public Utilities
Commission of Ohio (Commission) in Columbus, Ohio. The October 30, 2013 Entry
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also directed Hardin Wind to publish notice of the hearings in accordance with Ohio
Adm.Code 4906-5-08.

On various dates, the ALJ granted motions to intervene filed by the Ohio Farm
Bureau Federation (Farm Bureau), Joe and Deb Grant, Michael and Diana Shepherd,
and Marilyn, and Kent Hampton. Subsequent to being granted intervention,l.7eb Grant,
Michael Shephard, and Diana Shephard indicated that they no longer wanted to
participate as parties in these cases and elected to provide public testimony at the local
public hearing. In addition, on January 6, 2014, Marilyn and Kent Hampton filed a
notice of withdrawal of their intervention in these cases.

By Entry issued November 8, 2013, the ALJ granted Hardin Wind's motions for
waivers of C}hio Adm.Code 4906-15-04(A) to provide fully-developed information on an
alternate location for the substation and an alternate route for the transmission line.
The Entry also granted a waiver of Ohio Adm.Code 49(}6-15-04(B)(2)(a)(i), requiring the
applicant to identify grade elevations where modified during construction on a map of
the proposed facility layout for associated facilities. In addition, the November 8, 2013
Entry granted Hardin Wind's motion for a protective order for certain financial
information contained in the 5ubst./Trar ►sm. Applications.

On December 5, 2013, and December 9, 2013, Hardin. Wmd filed proof of
publication of the Iegal notices of the hearings that appeared in the BetL-fontaine
Examiner and The Kenton Times. On December 24, 2013, pursuant to R.C. 4906.07(C),
Staff filed reports of its investigations of the Wind Turbine Application and the
Subst./Transm. Applications (hereinafter referred to as the Staff Reports). On
January 13, 2014, the Applicant filed the second set of proofs of publication indicating
that notice was published in the Betlefontaine Examiner and The Kenton Times on
December 27, 2013, describing the applications and listing the hearing dates, in
accordance with Ohio Adrn.Code 49{}6-5-08(C)(2).

On January 15, 2014, Hardin Wind filed a notice that it was not developing
Turbine No. 16 or the associated access roads and collection lines and that it was
proposing a minor shift in the current location for Turbine No. 169 by approximately
399 feet. In addition, Hardin Wind noted that it was proposing to relocate
approximately 300 feet of underground collection line between Turbine No. 169 and the
substation to accommodate the request of the same property owner that wili not be
participating in the project. On January 16, 2014, Kent and Marilyn Hampton filed a
notice of withdrawal of their intervention. C7n. January 17, 2014, Hardin Wind filed a
notice that it was dropping Turbine Nos. 21, 125, and 138 and the collection lines and
access roads proposed on the parcels where Turbine Nos. 21 and 138 were proposed.
Hardin Wind was also proposing a minor shift in a portion of the access road and
collection line from Township Highway 200 to Turbine No.129.
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The local public hearing was held on January 8, 2014, where 23 public witnesses
testified. On January 21, 2014, Hardin Wind, Staff, and the Farm Bureau filed a
Stipulation. The adjudicatory hearing was held on January 22, 2014. At the
adjudicatory hearing, Hardin Wind presented the testimony of Michael Speerschneider,
Kenneth Kaliski, and Ryan Rupprecht; Staff presented the testimony of Donald E.
Rostofer; the Farm Bureau presented the testimony of Dale R. Arnold; and Mr. Grant
testified on his own behalf. At the conclusion of the adjudicatory hearing, Hardin
Wind, the Farm Bureau, Staff, and Mr. Grant made closing statements in lieu of briefs.

IL Proposed Facilities and Si

The wind turbine project will consist of a wi:nd-powered electric generating
facility constructed in Hardin and Logan counties, Ohio. The proposed facility will
include up to 176 wind turbines and the total generating capacity of the facility will not
exceed 300 megawatts (MW) of capacity. Each wind turbine structure will consist of a
three-bladed horizontal axis turbine and nacelle on top of a monopole tubular steel
tower. Tower height ranges from 479 feet to 492 feet, depending on turbine model, and
rotor diameter is between 318 feet to 400 feet. The project will also include a 345 kV
electric coIlection system to transfer electricity from each wind turbine to a collection
substation. The collection substation would be enclosed by chain linked fence and
would contain a rna.in step-up transformer, control house, and interconnection
switchgear and have a footprint of approximately tbree acres. (Staff Ex. 1 at 7.) The
electricity would then be transferred through a 6.3 mile 343 kV tra.nsznission line to a
newly constructed point of interconnection and then into American Electric Power's
(AEP) existing East Lima-Marysville 345 kV electric transmission line and are the
subjects of the Su.bst. f Trazzszn. Applications. (App. Ex. 1 at 2; Staff Ex, 2 at 6-7.) The
wind turbine project also includes an operations and maintenance building for storing
equipment and materials, permanent meteorological towers to collect wind resource
data and support performance testing during operation of the wind turbine project, up
to 60.5 miles of new or improved access roads to support the facility, and construction
of laydown areas to accommodate equipment and material storage construction trailers
and construction worker parking during turbine construction. (Staff Ex.1 at 7-8.)

As discussed in the Staff Report for the Subst./Transm. Applications, the
Applicant is proposing to construct a 345 kV transmission line and I'OI substation,
which would connect Hardin Wind's proposed wind turbine project to the existing AEP
East Lima-Marysville 345kV transmission line. The preferred transrnission line route is
approximately 4.8 miles long, traversing through leased land within McDonald
Township. The route crosses County Road (CR) 65, Township Road (TR) 210, CR 75,
and CR 180 east and northeast of the substation. The route heads northeast through
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McDonald Township to the preferred substation site, crossing North Fork Miami River.
(Staff Ex. 2 at 6.)

The preferred substation site is located at the PC?I between the preferred
transmissi.on line route and the existing AEP East Lima-Marysvill.e 345 kV tra.nsmission
line. The site is approximately 5.0 acres, and would be enclosed by a chain link fence.
This site is situated along the southeast side of the existing AEP East Liana-Marysville
345 kV transrnission line approximately 700 feet north of the intersection of CRs 180 and
85, McDonald Township, Hardin County. °(Staff Ex. 2 at 6.)

The alternate transmission line route is approxiznately 5.3 miles long, traversing
through partially leased land within McDonald and Taylor Creek townships. This
route heads in an eastward direction cross-country, crossing CR 65, TR 210, and CRs
106, 85, 102, and 200 to the altemate substation site. The alternate substation site is
located at the point of interconnection between the alternate transrnission line route and
the existing AEP East Lima-Marysville 345 kV transmission line. This site is situated
along the southeast side of the existing AEP East Lima-Marysville 345 kV transmission
line approximately 1200 feet north of CR 200, Taylor Creek Township, Hardin Couiaty.
(Staff Ex. 2 at b.)

III. Certification Criteria

Pursuant to R.C. 4906.10(A), the Board shall not grant a certificate for the
construction, operation, and maintenance of a major udlity facility, either as proposed
or as modified by the Board, unless it finds and determines all of the following:

(1) The basis of the need for the facility if the facility is an
electric transmission Ii.ne or gas or natural gas transmission
line.

(2) The nature of the probable environmental impact.

(3) The facility represents the minimum adverse environmental
impact, considering the state of available technology and
the nature and economics of the various alternatives, and
other pertinent considerations.

(4) In the case of an electric trartsm.ission line or generating
facility, such facility is consistent with regional plans for
expansion of the electric power grid of the electric systems
serving this state and interconnected utility system, and that
the facility will serve the interests of electric system
economy and reliability.
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(5) The facility will comply with R.C. Chapters 3704, 3734, and
6111 and aIl rules and standards adopted under those
chapters and under RC.1 501.33,1501.34, and 4561.32.

(6) The fs.ciiity w.ill serve the public interest, convenience, and
necessity.

(7) The impact of the facility on the viability as agricultural
land of any land in an existing agricultural district
established under R.C. Chapter 929 that is located within
the site and alternate site of the proposed major facility.

(8) The facility incorporates maximum feasible water
conservation practices as determined by the Board,
considering available technology and the nature and
economics of various alternatives.

-6-

The record in these cases addresses all of the above-required criteria. In
accordance with RC. Chapter 4906, the Board promulgated rules which are set forth izi.
Ohio Adm.Code Chapter 4906-17 prescribing regulations regarding wind-powered
electric generation facilities and associated €acilities.

IV. Summary of the Evidence

The Board will review the evidence presented with regard to each of the eight
criteria by which we are required to evaluate these applications. Any evidence not
specifically addressed herein has nevertheless been considered and weighed by the
Board in reaching its final determinatiQn.

A. Local Public Hearin^

At the local hearing held on October 22, 2013, 21 members of the public testified
in opposition to the projects and four members of the public indicated support for the
projects. A number of witnesses objected to the placement of any wind turbines in
populated areas of Ohio. Multiple witnesses expressed the belief that the decision
whether to allow the projects be determined by a secret ballot of registered voters who
live within the defined lirnits of the wind turbine project area. (Tr. I at 12-13, 98, 133,
136.) Several of the witnesses claimed that they had received inadequate notice of the
projects (Tr. I at 2156, 74). Numerous witnesses voiced concerns that the wind turbines
would generate unacceptable noise, have maintenance problems, and create risks to
human health and life which could result from blade shear and turbine fires (Tr. I at 24,
47, 50-51, 62, 66, 95, 112). Others who testified raised concerns that the projects would
decrease the property values of homes in the project areas, have a negative effect on
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wil.dlife, and could `zmpact aircraft operating in the area (Tr. I at 79, 85, 99). Several
witnesses believed that the setback requirements were inadequate because they did not
require the miriamum distances between the wind turbines and residences be measured
from property lines, rather than from residences {Tr. I at 55, 58, 76). Other witnesses
requested that the tax incentives and the payment in lieu of tax (PILOT) programs for
wind projects be eliminated (Tr. I at 65, 67, 72, 128). Several witnesses voiced concern
that the parent company of the Applicant was foreign-owned and was attempting to
influence the rights of United States (U.S.) citizens and a few witnesses encouraged
landowners to attempt to withdraw from their leases (Tr, I at 24, 34, 45, 66, 70, 74, 109,
130).

Those witnesses who expressed support for the projects indicated that they
would generate clean renewable electric energy, increase tax revenue for schools and
local governments, create construction and manufacturing jobs, and assist economic
development efforts in the counties (Tr. I at 15-16, 19,114, 120,122). At the conclusion
of the hearing, 22 individuals who did not testify, indicated their opposition to the
projects, while two others indicated their support for the projects.

In addition to the testimony at the public hearing, the Board received public
comments which were docketed in the "public comments" section of the docket card for
these case. The public comments raised simil.ar arguments to those expressed at the
public hearing, both in favor of and in opposition to the projects. Also, several
resolutions opposing the projects were filed in the dockets.

B. Basis of Need - R.C. 4906.10(A){1)

Staff subn.uts that the basis of need criterion specified under R.C. 4906.10(A){1} is
not applicable to the Vwind Turbine Application (Staff Ex. 1 at 20). With respect to the
Subst./Transrn. Appiications, Staff notes that, because the Applicant is not an electric
distribution utility in Ohio, it is not required to submit a long term forecast report (Staff
Ex. 2 at 16).

PJM Infierconnecti.on LLC (PJl4^ is the regional transmission organization
charged with managing the regional transmission system and the wholesale electricity
market and adnvnisters the interconnection process of new generation to the system.
Generators wanting to interconnect to the bulk electric transmission system located in
the PJM control area are required to submit an interconnection application for review of
system impacts. PJM has completed feasibility and system impact studies, which show
no adverse effects by adding the substation or the transmissian line projects to the
regional bulk electric system. Without the proposed transmission line and substation,
the wind turbine project would be unable to supply energy to the bulk electric system.
Staff also determined that the substation and transini.ssion line projects are not being
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constructed to relieve congestion or improve the electric grid, but these projects are an
integral part of the wind turbin.e project, as the wind turbine project would be unable to
carry the generation output to the local and regional grid without the substation and
transrruss2on line projects. Staff concludes that the basis of need has been
demonstrated. (Staff Ex. 2 at 16-17.)

Staff recommends that the Board find that the basis of need for the facilities in
the Subst./Transm. Applications has been demonstrated and, therefore, complies with
the requirements specified in R.C. 4906.10(A)(1), provided that any certificates issued by
the Board for the proposed facilities include Staff's recommended conditions.

C. Nature of Probable Env,i,ronmevact - R.C. 4906.10(A)(2)

Pursuant to R.C. 4906.10(A)(2), the Board must determine the nature of the
probable environmental impact of the proposed facilities. The following is a summary
of the findings of the Staff Reports, regarding the nature of the probable environmental
ixnpacts of the wind turbine, substation, and transmission line projects:

(1) The substation and transmission line projects are located in
Hardin County, and the w-ind turbine project area is located
in. Hardin and Logan counties, with reported 2010
populations of 32,058 and 45,85$, respectively. The projects
are not expected to limit the future population growth or
have a measurable impact on the demographics of the
region.

(2) Land use in the vicinity of the projects is primarily
agricultural and cultivated fields account for approximately
98 percent of a11 land that would be impacted by
construction of the proposed facilities. With regard to the
preferred and alternate transmission routes, 15 and 25
residences, respectively, are located within 1,000 feet of
those routes. With regard to the preferred and alternate
substation site, 2 and 0 residences, respectively, are wi.thin
1,000 feet of those sites. There are no residential structures
within 100 feet of either the transmission line route or the
substation site. The installation of wind turbines, access
roads, underground collection facilities, and other ancillary
structures would convert 48.7 acres of land from its current
use to permanent facility use.
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(3) Logan County does not have any form.ally adopted,
comprehensive land use plans. The Hardin County
Comprehensive Economic Development Strategy was
completed in 2012 and identifies regional wind resources as
a key asset for economic development initiatives and wind
energy development as a likely growth sector. The
construction of the wind turbine project would not require
the removal or relocation of any existing structures.

(4) The Applicant conducted a cultural resources records
review and assessment for the area within a five-mile
radius of the wind turbine project and 1,000 feet on each
side of the transmission line routes and substation sites.
The records review revealed no properties within the study
area of the substation and transmission routes but four
National Register of Historic Places (NRHP) listed
properties, 209 Ohio Historic Inventory Resources
structures, 248 Ohio Archaeological Inventory Resources,
and 40 cemeteries identified by the Ohio Genealogical
Society, within a five-mile radius of the wind turbine
prolect.

(5) Two recreational areas are located within three miles of the
wind turbine project area, both located in Logan County:
fndian. Lake State Park, which is approximately 0.5 miles
from the nearest turbine and is the largest recreational area
in the vicinity; and the Classic Swing Driving Range. Four
additional recreational areas are located between 3 and 5
miles from the facility. While visual impacts would be
reduced to varying degrees by topographical and
vegetative screening, the size of the turbines limits the
extent to which they can be obscured from view.

(6) The addition of a new transmission line and substation
would change the appearance of the rural setting and the
new facility would be visible from roads and nearby
residences. The wind turbine project's visual and aesthetic
impacts will vary depending on the distance between the
viewer and the turbines, the number of turbines visible, the
amount of screening, atmospheric conditions, and the
presence of other vertical elements, such as ubIzty poles and
communication towers.

-9-
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(7) Based on the Job and ficononuc Development Impact model
computations, the construction of the proposed wind
turbine facility would directly generate employment of
149 on-site construction and facility development
personnel. The model suggests another 131 construction
and interconnection labor jobs, 19 related service jobs,
884 turbine and supply chain impact jobs, and 266 induced
impact jobs for a possible total i.tnpact of 1,300 new jobs.
These jobs could result in up to $65,000,000 in total
construction wages. The estimate of appiicable intangible
and capital costs for the substation and tran.smission line
projects has been filed under seal, but is anticipated to
increase tax revenue between $1,800,000 and $2,700,000.

(8) The wind turbine project will impact approximately
36 streams and two wetlands primarily due to installation
of access roads and crane paths. For the substation and
transmission line projects, the preferred study area contains
fours streams, including approximately 1,693 linear feet of
stream within the study area. The preferred route right-of-
way contains three streams, including approximately
4541inear feet of stream within the identified 120-foot wide
right-of-way. The aitern.ate study area includes three
streams, with 1,565 linear feet within the 400-foot wide
study area. No wetlands occur within 400 feet of the
preferred study area, and two wetlands were identified in
the alternate study area.

(9) The Applicant is currently coordinating with the U.S. A.rmy
Corps of Engineers on which a nationwide permit is most
preferable, but anticipates coverage by the Nationwide
Perrnit 51 for impacts to water resources. Addition.al
measures to reduce water quality impacts would be taken
through the development of a Stormwater Pollution
Prevention Plan, as part of the Ohio Environmental
Protection Agency's National Pollution Discharge
Elimination System (NPDES) permit, to help control
potential sedimentation, siltation, and run-off. No ponds or
lakes would be impacted by these projects during
construction or operation.

-10-

(10) Construction of the wind turbine project would include
0.087 acres of temporary stream impacts and 0.047 acres of
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perman.ent stream impacts. Impacts to wetlands have been
completely avoided for the proposed facility. The majority
of water resource impacts would be lirxdted to man-made
agricultural or roadside ditches. To minimize surface water
impacts, the Applicant v►wiIl bury the majority of the
collection lines by horizontal directional drilling (HDD).
Due to the use of HDD, Staff would require the Applicant
to subrnit a detailed frac-out contingency plan for Staff
review and approval.

(11) No proposed turbine locations are within the 100-year
floodplain. Access roads and collection lines would impact
approximately 11.4$ acres within the 100-year floodplain.,
including approximately 8.74 cares of temporary impacts
and approximately 2.74 acres of permanent impacts. The
Applicant will provide a copy of any floodplain pern-dt
required for construction of the substation or transmission
line project.

(12) The Applicant will use best management practices (BMPs)
to minimize impacts to surface waters. Wetlands would be
designated as "no equipment access areas." A. 50-foot
buffer would be designated as a"restricted activity area•`
wherever facility construction traverses or comes in
proximity to wetlands and streams. Restricted activities
include: no deposition of woody debris; r►o accumulation of
construction debris; no herbicide applications; no
degradation of stream banks; no equipment washing or
refueling; and no storage of any petroleum or chemmical
material.

(13) No sigrti:ficant impacts to any specific plant species are
anticipated as a result of these projects. Any impacts to
vegetation will be minimized and mitigation measures
would be taken to reestablish vegetative cover in disturbed
areas, except in active agricultural field.s.

(14) Review of ioforxnation from the Ohio Department of
Natural Resources (ODNR) and the U.S. Fish and V'tTildli:fe
Service, regarding state and federally listed threatened and
endangered plant and animal species, found that the wind
turbine project is within the range of four federally-Iisted
species. In addition, one candidate species for federal

-11-
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listing is known to be present within the facility boundaries.
The wind turbine project is also within the range of several
state-listed species. ODNR has reviewed the wind turbine
project with the understanding that all permanent impacts
to identified wetlands would be avoided as stated in the
application.

(15) The primary threat to the Indiana bat would be during
operation of the wind turbine facility due to the risk of
collision and barotrauma from coming in close proximity to
an operational wind turbine. As tree-roosting species,
during the non-winter months, this bat species could be
negatively impacted by tree clearing associated 'wdth
construction and maintenance of the facility. In order to
reduce potential negative impacts to the Indian.a bat, the
Applicant will commit to seasonal cutting dates of
September 30 through April 1 for removal of suitable
Indiana bat habitat trees, if avoidance measures cannot be
achieved.

(16) Assuming a maximum turbine height of 492 feet as
proposed in the application, this mintmum property line
setback equates to a distance of 541 feet. The distance
between the nearest nonparticipating property lines varies
from 549 to 2,637 feet, averaging 1,198 feet. Using
maximum blade lengths assumed in the application, this
minimum setback calculates to 930 feet from the turbine
base to the exterior of the nearest habitable residential
structure. The distances between the nearest
nonparticipating residential structures and the turbines
ranges between 1,335 to 4,047 feet and average 1,989 feet.

(17) There will be some modifications to local roads, including
the expansion of intersection turns to accommodate
specialized turbine component delivery vehicles and
conventional construction trucks. Other transportation
infrastructure improvements include temporary road gravel
fills, pipe to maintain drainage in the ditched areas, and
relocation of poles, street signs and other appurtenances.
Upon completion of the wind turbine project, the Applicant
would return all roadways to their preconstruction
conditions or better. The Applicant will obtain all necessary
transmission permits and will coordinate with the county

-12-
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engineer, Ohio Department of Transportation (ODOT), local
law enforcement and health and safety officials.

(18) Both the preferred and alternate routes for the transinission
line project cross county roads and township highways, but
neither transmission line route crosses state or U.S.
highways. The alternate route would cross an abandoned
railroad right-of-way in Taylor Creek Township. Both
substation sites would be accessed by new gravel-surfaced
roads. Access to either transm.ission Irne right-of-way
would be through the use of existing farm lanes and paths
already in place and in use today. Additional stabilization
of existing field roads with gravel may be required in order
to improve the all-weather accessibility.

(19) The Applicant has committed to repairing damage to public
roads and bridges caused by construction or maintenance
activities. Any damaged public roads and bridges would
be repaired promptly to their previous condition by the
Applicant under the guidance of the appropriate regulatory
agency. Any temporary improvements would be removed,
unless the county engineer(s) request that they remain. The
Applicant would provide financial assurance to the
counties that it will restore the public roads it uses to their
condition prior to construction or maintenance.

(20) Staff found no history of seism.ic activity within the project
areas. The Applicant has coznmitted to completing a fulI
detailed geotechnical exploration and evaluation at each
turbine site to confirm that there are no issues to preclude
development of the projects.

(21) No impact is expected on public or private water supplies
as neither construction nor operation of the proposed
facilities would require the use of measurable amounts of
water. The Applicant has concluded that the construction
of the projects would not have any effect on the
groundwater or surface water protected by the source water
supply.

-13-

(22) Staff recommends a mi.nixnum setback distance from gas
pipelines of at least 1.1 times the total height of the turbine
structure as measured from its tower's base, excluding the
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subsurface foundation, to the tip of its highest blade. Based
on the taUest turbine model proposed for this project, the
recommended pipeline setback is 541 feet, Turbine Nos. 7,
8, 10, 13, 14, 15, 25, 52, 55, and 108 are located 541 feet or
less from natural gas or hazardous liquid pipelines.

(23) More recent turbine design, coupled with use of setbacks,
has significantly minimized the potential for blade shear
.impacts. The Applicant has incorporated a wind turbine
layout with a residential setback of 950 feet and a property
line setback of 541 feet.

(24) The turbines under consideration by the Applicant have a
cut-out speed between 55.9 miles per hour (mph) or less,
and have been designed to withstand extreme 10-minute
average wind speeds of 95 mph

(25) A German Wind Energy In.stitute consultirig cornpany
study on ice throw recommends locating turbines a distance
of at least 150 percent of the sum of the hub height and
rotor diameter from occupied structures. The turbines
under consideration would need to be located
approxinnately 1,092 feet from any occupied structure or
heavily traveled road. Based on the proposed turbine
locations, no turbines under consideration would need to be
relocated to satisfy the aforementioned ice throw standard.

(26) The Applicant recorded average baseline ambient noise
levels ranging from 38 to 53 decibels (dSA).

(27) Most noise impacts associated with the substation and
transmission facilities would be confined to the 18-month
construction period. The Applicant proposes to mi.tigate
noise impacts by ensuring that construct equipment is
properly maintained with installed mufflers. Noise impacts
from construction activities associated with the wind
turbines will include the operation of various trucking and
heavy equipment. Construction noise will be temporary
and restricted prim,arily to daytime working hours.

-14-

(28) Shadow flicker was simulated from the proposed turbines
out to 1,220 meters. The analysis identified 48
nonparticipating receptors would be exposed to more than
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30 hours of shadow flicker per year by the wind turbine
facility, 23 of whom are subject to pending participation
agreements. The Applicant also studied the cumulative
impact of shadow flicker of both the wind turbine project
and an adjacent wind turbine project. The results of this
modeling revealed that two nonparticipating receptors
would be exposed to more than 30 hours of shadow flicker
per year by the combined facilities.

(29) The National Telecommunications and Information
Administration has not identified any concerns regarding
blockage of radio frequency transmission systems for these
projects.

(30) No impacts to AM radio or radar systems are expected from
operation of the projects. Further study is necessary to
ensure that there are no impacts to microwave
communication systems and mobile phones. The Applicant
must rn.itigate any impacts to communication systems from
operation of the facilities.

(31) The Applicant has proposed, upon terxnination of a lease, to
dismantle and remove facility improvements and other
above-ground property owned or installed by Hardin
Wind. Below-ground structures, such as turbine
foundations/footings and buried interconnect lines, would
be removed to a minimum depth of 36 inches. The
Applicant has proposed posting and maintaining financi.al
assurance in an amount of $5,000 per turbine prior to
construction, until such time that the facility has been
operational for one year. The Applicant would retain an
independent professional engineer licensed to practice in
Ohio to develop the estimate of the total cost of
decommissioning.

(Staff Ex. 1 at 21-45; Staff Ex. 2 at 18-27.)

-15-

In its report, Staff recommends the Board find that the nature of the probable
environmental impact has been determined for the projects and that they comply with
the requirements specified in R.C. 4906.10(A)(2), provided the certificates issued include
Staff's recommend.ations (Staff Ex.1 at 45; Staff Ex. 2 at 27).
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D. Minimum Adverse Environmental Impact - R.C. 490G.1Q(Alf3^

-16-

Pursuant to R.C. 41(}5.1{}(A){3}, the proposed facility must represent the
minimum adverse environmental impact, considering the state of available technology
and the nature and economics of the various alternatives, along with other pertinent
considerations.

The site for the wind turbine project was selected based on the quality of the
wind resource, the ability to interconnect to the electric grid, available land and
compatible land use, site accessibility, and the low risk of impacting sensitive ecological
resources. Locations of individual turbines were based on maximizing energy yield,
avoidance of sensitive ecological and cultural resources, limiting impacts to agriculture,
noise and shadow flicker constraints, and residential and property setbacks. The
Applicant's site selection criteria minimize the potential impact of the project while
achieving the project's goal of generating renewable electricity. (Staff Ex. 1 at 46.)

Due to the practical necessity to locate the transrnission facilities in proximity to
the proposed wind turbine project and the limited interconnection points, the Applicant
was granted a waiver of fully-developed information on the a.ltexnate route and the
alternate substation site. Major shifts in the interconnection point would significantly
delay and/or add excessive costs to facility construction. The Applicant engaged in a
route selection process designed to minimize facility impacts by l°uniting: length, parcels
crossed, sensitive ecological resources, proximity to residences, nearby sensitive land
uses (i.e., churches, hospitals, cemeteries, historic sites, and parks), and vegetative
clearang. (Staff Ex. 2 at 28.)

The Applicant has sited and designed the wind turbine project to mfi??im;?e
potential impacts while meeting the need for the project. Regional land use plans call
for conservation of farmland and economic diversity and the development of a wind
turbine, transmission, and substation projects in the region is consistent with those
goals. (Staff Ex. 1 at 40; Staff Ex. 2 at 28.)

Agxicultural land accounts for approximately 99 percent of all land that would be
impacted by construction of the proposed substation and transmission facilities. Less
than one percent of this land would be permanently converted into built facilities. ' 1'he
Applicant is committed to minimizing impacts to agricultural land by siting facility
components along field edges, keeping agricultural tracts intact, and restoring
temporarily-impacted farmland to its original condition, and intends to repair or
replace all damaged subsurface drainage features, remove construction debris, and
compensate farmers for lost crops. (Staff Ex.1 at 46; Staff Ex. 2 at 28.)
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The Applicant Iias sited and designed the substation and transmission line
projects to rn,.,,;m,ze potential impacts while meeting the need for the facility.
Agricultural land accounts for approximately 99 percent of aII land that would be
i.mpacted by construction of the proposed facilities. Less than one percent (5.4 acres) of
this land would be per.manently converted into built facilities. (Staff Ex, 2 at 28.)

The wind turbine, substation, and transmmission line projects would have an
overall positive impact on the local economy because of the increase in construction
spending, wages, purchasing of goods and services, annual lease payments to the local
landowners, an.d local tax revenues. For the wind turbine project, the applicant would
make annual payments in Iieu of taxes in the amount of approximately $2,700,400, and
for the substation and transmission line projects, the increase in local tax revenues
would be between $1,800,000 and $2,700,000 annually. (Staff Ex. 1 at 46; Staff Ex. 2 at
28.)

To min;m;ze impacts to wetlands and streams associated with the projects, the
Applicant has committed to avoiding in water work in any primary headwater habitat
streams, high quality habitat streams, or streams that support threatened or endangered
aquatic species during the fish spawning restricted period of April 15 to June 30. The
Applicant has also committed to seasonal tree cutting dates of September 30 through
April 1 for suitable Indiana bat habitat. (Staff Ex.1 at 47; Staff Ex. 2 at 29.)

All turbine locations meet the minimum setback requirements. The Applicant
has incorporated a wind turbine layout with a minimum residential setback distance of
914 feet, and a property line setback of 541 feet. The App3icant has indicated that
various safety control mechanisms would be utilized to minimize the potential for blade
shear and ice throw impacts. During the construction period, local, state, and county
roads would experience a temporary increase in truck traffic due to deliveries of
equipment and materials. A fu7al routing plan w' 1 be developed through discussions
with the Hardin and Logan county engineers and performed in conjunction with the
ODOT speci.al hauling permit process. (Staff Ex. 1 at 47.)

The Applicant's proposed turbine layout, with the required turbines operating in
noise reduction operation mode, is not likely to generate unacceptable levels of noise for
nonparticipating residents. The Applicant modeled shadow flicker impacts with
respect to the proposed facility and the existing adjacent facility. The model showed
that no nonparticipating receptors would be exposed to more than 30 hours of shadow
flicker per year by the facility. The proposed wind turbine layout, with the utilization
of minimization measures for nonparticipating receptors modeled to receive no more
than 30 hours of exposure to shadow flicker, presents the minimum adverse shadow
flicker impact. (Staff Ex.1 at 47.)
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No impacts to AM/FM radio or radar systems are expected from the projects.
The Applicant would rnitigate television reception impacts to the satisfaction of the
affected receptor. Further study is recommended for potential impacts to microwave
communication systems and mobile phones. (Staff Ex. 1 at 47.)

Staff submits that, because the wind turbine project impacts such a large area, it
is imperative that the Applicant secure a financial instrument that best reflects the
ability to completely decom:mission the facility. Because the wind turbine project
would not create revenue until it is operational, it is necessary that the
decommissioning funds be available at the start of construction. The additional
decom.missioning requirements outlined in the conditions would ensure that the project
meets the minimum adverse environm.ental impact. (Staff Ex.1 at 47.)

In looking at the overall envzronmental irn_pacts of the projects, Staff recommends
the Board fiYr.d that the projects represent the mir,mum adverse environmental impact
and, therefore, comply with the requirements specified in R.C. 4906.10(A)(3), provided
that any certificates issued by the Board for the projects include Staff's
recommendations. (Staff Ex.1 at 4$; Staff Ex. 2 at 30.)

(E) Electric Power Grid - R.C. 49®6.10(A^(4)

Pursuant to R.C. 4906.10(A)(4), the Board must determine that the proposed
electric facility is consistent with regional plans for expansion of the electric power grid
of the electric systems serving this state and interconnected utility systems, and that the
facilities will serve the interests of electric system economy and reliability.

The Applicant plans to use a 34.5 kV underground coll.ection system, which will
gather the wind generators output at the collection station. The collection station would
transform the voltage from 34.5 kV to 343kV, which would be delivered to the
switching station and the proposed substation would be constructed to interconnect the
wind turbine project to the regional bulk electric system. (Staff Ex. 1 at 48; Staff Ex. 2 at
16.)

PJM studied the interconnection as a new in-line switching station to be located
between AEP's East Lima and Marysville stations. The project would be connected at
345 W. The Applicant requested aniax,7r+um facility interconnection of 300 MW, of
which 39 MW would be capacity. Capacity represents the need to- have adequate
generating resources to ensure that the demand for electricity can be met at all times.
For new wind generators, PJM sets the capacity to 13 percent of the total energy output.
This equates to a capacity of 39 MW for the wind turbine project. (Staff Ex. 1 at 49; Staff
Ex. 2 at 16)
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As noted previously, PjM has completed the feasibility and system impact
studies for the wind turbine project, which includes local and regional transmission
system impacts. These studies sumrmar;zed the impacts of adding the proposed wind
project to the regional bulk electric system and identified any transmission system
upgrades caused by the facility that would be required to niaintain the reliability of the
regional transmission system. The Applicant has not yet signed a construction service
agreement or an interconnection service agreement with PJM for the proposed facility.
Sigrtatures on the interconnection service agreement would need to be obtained before
PJM wiIl allow the Applicant to interconnect the proposed faeility to the bulk electric
transnmission system. (Staff Ex.1 at 50.)

PJM also analyzed the bulk electric system, with the wind turbine project
interconnected to the transmi.ssion grid, for compliance with AEP, North Amexican
Electric Reliability Corporation, and PJM reliability criteria. The PJM studies indicated
no reliability problem on the local or regional bulk electric system.s while operating at
fu3l output. The proposed facility is expected to provide reliable generation to the bulk
electric transmission system, is consistent with plans for expansion of the regional
powersystem and would serve the interests of electric system economy and reliability.
The facility would serve the public interest, convenience, and necessity by providing
additional electrical generation to the regional transmission grid. (Staff Ex. 1 at 53; Staff
Ex. 2 at 33.)

Staff recommends the Board find the proposed facilities are consistent with
regional plans for expansion of the electric power grid of the electric systems serving
this state and interconnected utility systems, and that the facilities would serve the
interests of electric system economy and reliability. Therefore, the facilities comply
with the requirements specified in R.C. 4906.10(A)(4), provided that any certificates
issued by the Board indude Staff's recommendations. (Staff Ex. 1 at 53; Staff Ex. 2 at
54.)

(F) Air, Water, Solid Waste, and Aviation - R.C. 4906.10(A}(51

Pursuant to R.C. 4906.10(A.)(5), the facility must comply with specific sections of
the Ohio Revised Code regarding air and water pollution control, withdrawal of waters
of the state, solid and hazardous wastes, and air navigation.

Staff states that, since the operation of the facilities will not produce air pollution,
there are no applicable air quality limitations, National Ambient Air Quality Standards,
prevention of significant deterioration increments, or the need for permits to install and
operate an air pollution source. The Applicant intends to minimize eznissinns during
the site clearing and construction by using BMPs, such as applying water or other dust
suppressants to prevent emissionns. (Staff Ex. 1 at 54; Staff Ex. 2 at 34.)
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Hardin Wind indicates that the requirements of R.C.1501.33 and 1501.34 are not
applicable to these projects, since neither construction nor operation of the proposed
facilities wili require the use of significant arnounts of water. Hardin Wind indicates
that it would apply for the following permits: an flhio NPDES construction storm water
general perznit, a Nationwide Permit 51 under Section 404 of the Qean Water Act, and
an Ohio Permit to Install on-site sewage treatment, if necessary. (Staff Ex. 1 at 54-55;
Staff Ex. 2 at 34.)

Approximately 8.5 acres of temporary impacts to land use (primarily agriculture)
is anticipated during construction of the preferred transmission line route and
substation site. The facilities would not significantly alter flow patterns or erosion and,
given the small increase in impervious surface within leased land, no significant
modifications in the direction, quality, or flow patterns of storm water run-off are
anticipated. (Staff Ex. 2 at 35.)

Relative to solid waste, the Staff Reports reflect that the Applicant is not aware of
precornstruction solid waste in the proposed areas. Waste generated during
construction would consist of a limited amount of plastic, wood, cardboard, metal
packing/packaging materials, construction debris, and general refuse. The solid waste
generated during the construction or operation of the facilities would be secured and
removed from the projects area and disposed of at a licensed disposal facility. The
operations and maintenance facility would utilize local solid waste recycling and
disposal services. (Staff Ex. 7 at 55; Staff Ex. 2 at 35.)

With regard to aviation, there are two airports located in the vicinity of the
proposed facilities. Hardin County Airport, located south of the city of Kenton, and
Beliefontaine Regional Airport, located north of the city of Bellefontaine. There are also
many smaller municipal or private airfields in proximity to the project area, used
primarily for recreational purposes. (Staff Ex. 1 at 55; Staff Ex:. 2 at 35.)

For the transmission line structures, the pole heights would range from 107.5 feet
to 116.5 feet. The A-frame would be the tallest structure associated with the substation,
which would not exceed 100 feet in height. No structures associated with the facility
are anticipated to exceed 120 feet in above ground height; therefore, Federal Aviation
Administration {FAA} f C)DQT jurisdiction would not apply. According to Staff, all
turbine locations were submitted to the FAA for review and the FAA has determ.ined
that there is no hazard to air navigation. In addition, consistent with R.C. 4561.32, Staff
contacted ODOT Office of Aviation (ODOT-OA) in order to coordinate review of
potential impacts that the facility might have on local airports. (Staff Ex. 1 at 56; Staff
Ex. 2 at 35.)
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According to Staff, the Applicant's description of the construction and operation
of the facilities would be in compliance with the rules and regulations adopted in
conformance with the air and emission requirements in R.C. Chapter 3704, the
requirements under R.C. Chapter 6111, and the solid waste disposal requirements of
R.C. Chapter 3734. Additionally, Staff implemented FAA and/or ODOT-OA
recommendations where deemed justifa.ed. Therefore, Staff believes the proposed
facilities comply with the requirements specified in R.C. 4906.10(A)(5), provided the
certificates issued include Staff`s recornm.endations. (Staff Ex.1 at 52; Staff Ex. 2 at 36.)

G. Public Interest, Convenience, and Necessity - R.C. 4906.10(A)f6)

Hardin Wind recognizes that the application for a certificate of environnental
compatibility an.d public need must include a description of the Applicant's public
interaction programs. The Staff Report for the Wind Turbine Application reflects that
Hardin Wind has endeavored to provide general information about wind power, and
made specific infornzation about the proposed facility available to the local
communities, the media, elected officials, and local civic organizations. The Applicant
has shared infornzat.ion through a public informational meeting held in May 2013;
official Board of Trustee and Planning Board meetings and presentations to various
schools, churches, and clubs; as well as through the Applicant's website. Further, the
Applicant maintained a booth at local fairs and festivals to m.aintain a presence in the
communities and hired qualified local residents as project developers to assist in the
development of this and other facilities in Ohio. (Staff Ex. 1 at 57.)

According to the Staff Reports, Hardin Wind will znaintain, through the term of
the projects, an umbrella insurance policy to insure itself and all lessors against loss or
liability in an amount no less than $1 million per occurrence and $2 million in the
aggregate. In addition, the Applicant expects to maintain, throughout the construction
and operation phases, urnbrella coverage that would, at amini*nvm, insure against
claims of $10 rnillion per occurrence and $10 million in the aggregate. This policy will
cover any potential personal injury, deathr and property damage associated with the
operation of the proposed facility. (Staff Ex.1 at 57.)

The wind turbine project would be placed on private property in accordance
with a lease agreement with the property owner. In exchange for allowing the siting of
turbines, access roads, and f or other facility components on their land, property owners
would be compensated with annual lease payments totaling approximately $2 million
for the entire facility each year it is in operation. Assuming an aggregate nameplate
capacity of 300 IV[W, the increase in local tax revenues would be between $1,800,000 and
$2,700,000 for the substation and transmission facilities. (Staff Ex.1 at 57; Staff Ex. 2 at
37.)
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The Applicant has committed to complying with safety standards set by the
tJccupational Safety and Health Adm.unistration, the Commission, and equipment
specifications. The Applicant has designed the facility to meet or exceed the
requirements of the National Electric Safety Code. (Staff Ex. 2 at 37.)

According to Staff, the alternative energy portfolio standard (AEPS), contained
within R.C. 4928.64 requires a portion of the electricity sold to retail customers in Ohio
to come from renewable energy resources. This requirement, which began in 2009,
includes annually increasing renewable benchmarks through 2024. Renewable energy
resources, as defined by statute, include wind generating technologies. At least
50 percent of the annual renewable energy requirement must be satisfied with resources
located within the state of Ohio. Electric distribution utilities or electric service
companies have several options for demonstrating compliance with the AEPS,
including entering into a renewable power supply agreement or through the use of
renewable energy credits (RECs). To be eligible for use towards a renewable
benchmarl4 RECs rnust originate from a renewable energy resource facility certified by
the Commission as an eligible renewable energy generating facility. Staff believes the
proposed facilaty would likely qualify as an in-state renewable energy resource under
the AEPS and, therefore, it could contribute to helping affected entities comply with
their statutory requirements under the AEPS. (Staff Ex.1 at 58.)

Ohio Senate Bill 232, effective June 17, 2010, provides adjustments €or the tax
structure of qualified energy projects in Ohio. Subject to certain requirements,
qualifying wind energy projects are exempt from real and personal property taxation.
Owners and lessees of such pro7ects are instead required to make annual PILOT of up to
$9,000/MW of installed capacity. If the Appli.cant pays the maximum PILOT of
$9,000/MW, the annual payment amount would be approximately $2,700,000. (Staff Ex.
1 at 58.)

With respect to the substation and transmission line projects, Staff reviewed the
electromagnetic fields (EMF) generated by the transmission lines. There have been
concerns that E1VCP may have impacts on human health; however, Staff notes the
laboratory studies have failed to establish a strong correlation between exposure to
EMF and effects on human health. Nonetheless, because these concerns exist, the
Applicant is required to compute the EW associated with the new circuits. The fields
were computed based on the maximum loadings of the transmission lines, which would
lead to the highest EMP values that might exist at the proposed substation sites and
along the transntission line routes. Staff also determined that the magnetic fields
generated by the facility are attenuated very rapidly as the distance from them
increases. Past experience has shown that, within 100 feet of the fence line of the
substation, the magnetic field is not of sufficient strength to be measureable because the
background effects overwhelm the measurements. The Applicant will use a compact



13-1177-EL-BGN, et al. -23-

design (mno--pole tangent structures) that reduces EME in comparison to other
installations. (Staff Ex 2 at 37-38.)

Staff recommends the Board find the proposed facilities will serve the public
interest, convenience, and necessity. Staff believes the proposed facilities comply with
the requirements specified in R.C. 4906.10(A)(6), provided the certificates issued include
Staff's recommendations. (Staff Ex. 1 at 59; Staff Ex. 2 at 38.)

H. A culturai Districts - R.C. 4906.10 A

Pursuant to R.C. 4906.10(A)(7), the Board must determine the facility's impact on
the agricultural viability of any land in an existing agricultural district within the
project area of the proposed utility facility.

Within the project area, 15 agricultural district parcels would be permanently
irn.pacted by the construction of the proposed facility. There are eight parcels that
contain a wind turbine site(s), and 12 parcels that contain collecti.on lines.
Approxiznately 11.9 acres of permanent impacts would occur to agricultural district
land. Additionally, the construction of the proposed wind turbine facility would also
result in the temporary loss of approximately 185 acres from the Current Agricultural
Use Value PFrogram. The Staff Reports indicate that, because of the minirnal impact to
agricultural land associated with these projects, agricultural district land would not be
adversely affected. (Staff Ex. 1 at 55.)

Construction-related activities such as vehicle traffic and materials storage could
lead to temporary reductions in farm productivity caused by direct crop damage, soil
compaction, broken drainage tiles, and reduction of space available for planting. The
Appli,cant has discussed and approved the siting of facility components with
landowners in order to minimize impacts, and also intends to take steps in order to
address such potential impacts to farmland, including: repairing all drainage tiles
damaged during construction, removing construction debris, compensating farmers for
lost crops, and restoring temporarily impacted land to its original use. After
construction, only the agricultural land associated with turbines and access roads
would be removed from farm production. (Staff Ex. 1 at 60.) Along the preferred route,
two poles would be placed within one agricultural district parcel. Construction of the
preferred substation site would also not affect any agricultural district parcel. (Staff Ex.
2 at 39.)

Therefore, Staff recommends the Board find the impact of the projects on the
viability of existing agricultural land in an agricultural district has been determined and
that the projects comply with the requirements specified in R.C. 4906.10(A)(7), provided
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the certificates issued include Staff's recommendations. (Staff Ex. 1 at 60; Staff Ex. 2 at
39.)

1. Water Conservation Practice - R.C. 4906.10(A)(8)

Pursuant to R.C. 4906.10(A)(8), the proposed facilities must incorporate
maxir..num feasible water conservation practices, considering available technology and
the nature and economics of the various alternatzves.

According to the Staff Reports, the wind turbine project and the substation and
transxnission line projects w-ill not require the use of water for operations. Therefore,
water consumption associated with the proposed electric generation equipment does
not warrant specific conservation effoxts. Whi1e potable water will be used by the
facility's operations and maintenance building employees, the amount of water
consumed for these purposes would be immeasurable. Therefore, Staff recommends
the Board find the requirements specified in R.C. 4906.10(A)(8) are not applicable to
these projects. (Staff Ex. 1 at 57; Staff Ex. 2 at 40.}

V. Sti ulation

At the January 22, 2014 adjudicatory hearing, counsel for the Applicant
presented a Stipulation for all three applications in these cases, which was docketed on
January 21, 2014, and signed by Hardin Wind, Staff, and the Farm Bureau (collectively,
stipulating parties). The stipulating parties recommend the Board issue the certificates
requested by the Applicant, subject to certain conditions. The following is a summary
of the conditions agreed to by the stipulating parties and is not intended to replace or
supersede the Stipulation:

Conditions Related to the Wind Turbine Project:

(1) The facility shall be installed as presented in the
applications, and as modified and/or clarified by the
Applicant`s supplemental filings and further clarified by
recommendations in the Staff Report.

(2) The Applicant shall utilize the equipment and construction
practices as described in the applications and as modified
and/or clarified in supplemental filings, replies to data
requests, and recommendations in the Staff Report.

(3) The Applicant shall implement the mitigation measures as
described in the applications and as modified and/or
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clarified in supplemental filings, replies to data requests,
and recommendations in the Staff Report.

(4) At least 30 days before the preconstruction conference the
Applicant shall subrnit to Staff for review a complete copy
of the manufacturer's safety manual for the turbine model
selected.

(5) Prior to construction of the wind turbine project, the
Applicant shall finalize the Phase I cultural resources
survey program for archeological work at turbine locations,
access roads, substations, auxiliary lines and laydown areas
acceptable to Staff. If the resulting survey work discloses a
find of cultural or archaeological significarwce, or a site that
could be eligible for inclusion on the NRHP, the Applicant
shaR consult with Staff and, ff necessary, submit an

amendmenti modification, or mitigation plan for Staff's
acceptance.

(6) Prior to the commencement of construction, the Applicant
shall conduct an architectural survey of the project area.
The Applicant shall finalize the work program that outlines
areas to be studied in both Hardin and Logan counties in
coordination with Staff and the Ohio Historic Preservation
Office. If the architectural survey discloses a find of
cultural or architectural significance, or a structure that
could be eligible for irtclusion on the NRHP, the Applicant
shall consult with Staff, and, if necessary, submit an
amendment, modification, or mitigation plan for Staff's
acceptance.

(7) The Applicant shall have a vegetation management plan
that addresses the concerns outlined in the Staff Report.
Prior to commencement of construction, the Applicant shall
submit this plan to Staff, for review and confirmation that it
complies with this condition.

(8) The Applicant s.hall provide to Staff and the Ohio
Departrnent of Natural Resources (ODNR) Division of
Wildlife (DOW) information regarding stream crossing
methods used durin.g construction, any minimization
efforts employed, and details of any potential impacts of
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stream crossings to aquatic species. All minimization
efforts to avoid impacts to streams shall occur.

(9) The Applicant shall avoid Upland Sandpiper suitable
nesting habitat during this species' nesting period of
April 15 to July 31.

(10) Sixty days prior to the first turbine becoming operational,
the Applicant shall submit a post construction avian and
bat monitoring plan for DOW and Staff review and
confirmation that it complies with this condition. The
Applicant's plan shall be consistent with QDNR-approved,
standardized protocol, as outlined in (.)DNR's On-Shore
Bird and Bat Pre- and Post-Construction Monitoring
Protocol for Cornnercial Wind Energy Facilities in Ohio.
This includes having a sample of turbines that are searched
daily. Mi.tigation initiation tirn.eframes shall be outlined in
the DOW approval letter and the Board concurrence letter.

(11) Construction in Northern Harrier preferred nesting habitat
shall be prohibited during the nesting period of May 15 to
August 15.

(12) The Applicant shall adhere to a setback distance of at least
1.1 times the total height of the turbine structure, as
measured from its tower's base (excluding the subsurface
foundation) to the tip of its highest blade, from any natural
gas or hazardous liquid pipeline in the ground and active at
the time of certificate issuance.

(13) The facility shall be operated so that the facility noise
contribution does not result in noise levels at the exterior of
any currently existing nonparticipating sensitive receptor
that exceed the project area ambient nighttime LEQ
(42 dBA) by five dBA. During daytime operation only
(7:00 a.m to 10:00 p.zn), the facility may operate at the
greater of: (a) the project area ambient nighttime LEQ
(42 dBA) plus five dBA; or, (b) the validly measured
ambient LEQ plus five dBA at the location of the sensitive
receptor. After commencement of commercial operation,
the Applicant shall conduct further review of the impact
and possible mitigation of a11 facility-related noise
complaints through its complaint resolution process.

-26-



13-1177-EL-BGIV, et al.

(14) The facility shall be operated so that the facility shadow
flicker contribution does not result in shadow flicker levels
that exceed 30 hours per year for any nonparticipating
sensitive receptor. The Applicant shall complete a shadow
flicker analysis for all inhabited nonparticipating sensitive
receptors that have already been rnodeled to be in excess of
30 hours per year of shadow fl.icker. The analysas shall
show how modeled shadow flicker impacts have been
reduced to 30 or fewer hours per year for each such
receptor. After commencement of commercial operation,
the Applicant sh.all conduct further review of the impact
and possible mitigation of all facility-related shadow flicker
complaints through its complaint resolution process.

(15) The Applicant shall develop a complaint resolution process
that shall include procedures for responding to complaints
about excessive noise during construction, and excessive
noise and excessive shadow fficker caused by operation of
the facility. The complaint resolution process shaIl indude
procedures by which complaints can be mad.e by the public,
how complain.ts will be tracked by the Applicant, steps that
will be taken to interact with the complainant and respond
to the complaint, steps that will be taken to verify the merits
of the complaint, and steps that will be taken to mitigate
valid complaints.

(16) The Applicant, facility owner, and/or facility operator shall
comply with the followin.g conditions regarding
decommissioning:

(a) Provide the final decommissioning plan to

Staff and the county engineer(s) for review and
confirmation of compliance with this
condition, at least 30 days prior to the
preconstruction conference. The plan shall:

(i) Indicate the intended future use of the
land following reclamation.

(ii) Describe the foJlowing: engineering
techniques and major equipment to be
used in decommissioning and
reclamation; a surface water drainage
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plan and any proposed impacts that
wou:ld occur to surface and ground
water resources and wetlands; and a
plan for backfilling, soil stabilization,
compacting, and grading.

(rii) Provide a detailed timetable for the
accomplishment of each major step in
the decornuussioning pl.an, inciuding
the steps to be taken to comply with
applicable air, water, and solid waste
laws and regulations and any applicable
health and safety standards in effect as
of the date of submittal.

(b) Provide a revised decommissioning plan to the
Staff and the county engineer(s) every five
years from the commencement of construction.
The revised plan shall be applied to each five-
year decommissionin.g cost estimate. Prior to
implementation, the decommissioning plan
and any revisions shall be reviewed by Staff to
confirm compliance with this condition.

(c) At its expense, complete decomnaissioning of
the facility, or individual wind turbines, within
12 months after the end of the useful life of the
facility or individual wind turbines. If no
electricity is generated for a continuous period
of 12 months, or if the Board deems the fac%Iity
or turbine to be in a state of disrepair
warranting decommi.ssioning, the wind energy
facility or individual wind turbines will be
presumed to have reached the end of its useful
life. The Board may extend the useful li,fe
period for the wind energy facility or
individual turbines for good cause as shown
by the Applicant, facility owner and/or facility
operator.

(d) Decommissioning shall include the removal
and transportation of the wind turbines off
site. Decommissioning shall also include the
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removal of buildings, cabling, electrical
components, access roads, and any other
associated facilities, unless otherwise mutually
agreed upon by the Applicant, facility owner
and/or facility operator. The disturbed area
shall be restored to the same physical condition
that existed before erection of the facility.
Damaged field tile systems shall be repaired to
the satisfaction of the property owner.

(e) During decommissiorr.ing, all recyclable
materials, salvaged and nonsalvaged, shall be
recycled to the furthest extent practicable. All
other nonrecyclable waste materials shaIl be
disposed of in accordance with state and
federal law.

{f^ Not remove any improvements made to the
electrical infrastructure if doing so would
disrupt the electric grid, urdess otherwise
approved by the applicable regional
transmission organization and interconnection
utility.

(g) Subject to confirmation of complian.ce with this
condition by Staff, and seven days prior to the
preconstruction conference, an independent,
registered professional engineer, licensed to
practice engineering in the state of Ohio, shall
be retained by the Applicant, facility owner,
andjor facility operator to estimate the total
cost of decomtnf.ssiorung in current dollars,
without regard to salvage value of the
equipment. This estimate shall be conducted
every five years by the facility owner andJor
facility operator.

(h) Post and maintain for decommissioning, at its
election, funds, a surety bond, or similar
financial assurance in an amount equal to the
per-turbine decorrtmissioning costs multiplied
by the sum of the number of turbines
constructed and under construction. The
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funds, surety bond, or financial assurance need
not be posted separately for each turbine, so
long as the total amount reflects the aggregate
of the decommissioning costs for all turbines
constructed or under constrtzctian

(i) The decommissioning funds, surety bond, or
financial assurance shau be released by the
holder of the funds, bond, or financial
assurance when the Applican.t, facility owner
and/or facility operator has demonstrated, and
the Board concurs, that decomrnissioning has
been satisfactorily completed, or upon written
approval of the Board, in order to implement
the decommissioning p.tan.

(17) Turbine No. 169 shall be relocated to comply with the
applicable setback requirement of 541 feet from all adjacent
nonparticipating parcels, and shall remain located on the
same parcel as currently proposed. The portion of the
collection line system between Turbine No. 169 and the
substation that is proposed to be routed on a parcel south of
CR 180 and immediately adjacent to the substation parcel
sha11 be relocated to the opposite side of CR 180 (the north
side) and to the same parcel to which the preferred
transmission line route was relocated as described in the
Applicant's December 16, 2013 supplemental filing.

(18) The porffon of the collection line system and access road
from Township Highway 200 currently proposed to be
located on the same parcel as Turbine No. 125 shall be
relocated sn its entirety to the same parcel upon which the
access road and collection line system that continues to
Turbine No. 129 from Turbine No,125 is located.

Conditions Related to the Transmzssion Line and Substation Projects:

(1) The transmission line shall be installed at the Applicant's
preferred route and substation site as presented in the
applications, and as modified and f or cTa.rified by the
Applicant's supplemental filings and further clarified by
recommendations in the Staff Report.
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(2) The Applicant shall utilize the equipment and construction
practices as described i.n the application and as modified
and/or clarified in supplemental filings, replies to data
requests, and recommendations in the Staff Report.

(3) The Applicant slial3. implernent the mitigation measures as
described in the application and as modified and/or
clarified in supplemental filings, replies to data requests,
and recommendations in the Staff Report.

(4) Prior to construction for the transrnission facilities, the
Applicant shall finalize a Phase I cultural resources survey
program for archeological work at pole locations, access
roads, substations, and guy-lines acceptable to Staff. If the
resulting survey work disdoses a find of cultural or
archaeological significance, or a site that could be eligible
for inclusion on the NRHP, the Applicant shall consult with
Staff, and submit an amendment, modification, or
rnt.tigation plan for Staff`s acceptance.

(5) Prior to the commencement of construction, the Applicant
shall finalize an architectural survey of the project area.
This survey may be conducted in conjunction with the
acceptable parameters of the wind turbine survey. The
Applicant shall submit to Staff and the Ohio Historical
Preservation Office a work program that ottthnes areas to
be studied in both Hardin and Logan counties. If the
architectural survey discloses a find of cultural or
architectural significance, or a structure that could be
eligible for inclusion on the NRHP, the Applicant shall
consult with Staff, and, if necessary, submit an amendment,
modification, or mztigation plan for Staff's acceptance.

(6) Prior to the commencement of any construction, the
Applicant shall prepare a landscape plan for Staff's review
and approval that addresses the aesthetic impacts of the
substation site, including screening types and locations.
The Applicant shall consult with property owners adjacent
to the substation parcel in the development of this plan.

(7) Specific to the property identified as Hardin County, Ohio
tax parcel 32-100012.0000 with, a mailing address of 7810 CR
180, Kenton, Ohio 43326 (Parcel #2-100), the landscape plan
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prepared by the Applican.t shall include a screening
landscape plan to be installed between the substation and
the residence currently owned by Kent and Marilyn
Hampton. Th.e Applicant will use best efforts to install
screening in such a manner so as to minimize the visibility
to a pedestrian of the substation and any other project
buildings constructed on the substation site at all points.
The Applicant will maintain that screening in good
condition for the life of the project.

(8) The Applicant shall avoid Upland Sandpiper suitable
nesting habitat during this species' nesting period of
April 15 to Juiy 31.

(9) The Applicant shall not clear trees that occur within 660 feet
of a bald eagle nest or wifhin any woodlot supporting a nest
tree. Work within 660 feet of a nest or within the direct line
of-sight of a nest shall be restricted from January 15 thought
Ju.ly 31.

(10) The Applicant shall keep lighting at operation and
maintenance facilities and substations to the minimnm_
required. Additionally, the Applicant shail use lights with
motion or heat sensors or switches to keep lights off when
not required, lights should be hooded downward and
directed to mit^irn.ized horizontal and skyward
iiluminatiQns, and the Applicant shall minimize the use of
high-inten:s'rty lighting, steady-burning, or bright lights
such as sodium vapor, quartz, halogen, or other bright
spotlights.

(jt. Ex.1 at 5-12.)

VI. Conclusion

-32-

Ohio Adm.Code 49(}6-7-09 authorizes parties to Board proceedings to enter into
stipulations concerning issues of fact. Although not binding on the Board, pursuant to
Ohio Adm.Code 4906-7-09(C), the terms of such an agreement are accorded substantial
weight. The standard of review for considering the reasonableness of a stipulation has
been discussed in a number of prior Board proceedings. See, e.g., In re Northwest Ohio
Wind Energy, LLC, Case No. 13-197-EL-BGN (Dec. 16, 2013); In re American Transrn,
Systems Inc., Case No. 12-1727-EL-BSB (Mar.11, 2013); In re Rolling Hills Generating, LLC,
Case No. 12-1669-EL-BGA (May 1, 2013}; In re AEP Transm. Co., Inc., Case No. 12-1361-
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EL-BSB (Sept. 13, 2013). The ultimate issue for our consideration is whether the
agreement, which embodies considerable time and effort by the signatory parties, is
reasonable and should be adopted. In considering the reasonableness of a stipulation,
the Board has used the following criteria:

(1) Is the settlement a product of serious bargaining among
capable, knowledgeable parties?

(2) Does the settlement, as a package, benefit ratepayers and
the public interest?

(3) Does the settlement package violate any important
regulatory principle or practice?

Is the settlement a nroduct of serious barg^ amon g capable, knowled eg able
Parties?

Hardin Wind contends that the Stipulation signed by Staff, the Farm Bureau, and
Hardin Wind is the product of serious bargaining among capable, knowledgeable
parties. I-Iardin Wind cites the testimony of its witness 11fichael Speerschneider to
demonstrate that the multiple parties engaged in numerous discussions and revisions
were made to conditions contained therein. As noted by Mr. Speerschneider, the
Stipulation contains minor revisions to clarify certain conditions, addressing additional
cultural resources and architectural surveys. In addition, a condition has been added
placing lirrtitation of the northern Harrier referred nesting habitat, and a condition
requiring surveys for the presence of Eastern Massasauga Rattlesnake. Other
conditions have been adopted, including conditions addressing facility
decommissioning, operational noise, and tree clearing near Bald Eagle nests or withi.n
any wood lots supporting a nest tree. Further, the Stipulation addresses the shift of
Turbine No. 169, the shift of collection lines and an access road, a minor relocation of
the collection line and access road going to Turbine No. 129, relocation of the north end
of the access road going to Turbine No. 12, and several provisions that reflect
consideration and response to Staff's recommendations and conditions, as well as
additional screening requirements for the projects and the substation (Tr. II at 16-20,
22-23.) Dale Arnold testified that the Farm Bureau supports the Stipulation and
recommends Board approval (Tr. II at 64). Donald Rostofer testified tha.t Staff analyzed
the projects and prepared reports of investigation of each project, including Staff Ex. 1,
the Staff Report of the wind turbine project, and Staff Ex. 2, the Staff Report of the
substation and transmission line projects. Mr. Rostofer also testified that the settlement
is the product of serious bargaining among capable knowledgeable parties (Tr. II at 73-
75). While not supporting the Stipulation, Mr. Grant acknowledged that he was invited
to participate in the negotiations that preceded the filing of the Stipulation and he
received drafts of the Stipulation prior to its filing (Tr. II at 71).
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The Board finds that the Stipulation appears to be the product of serious
bargaining among capable, knowledgeable parties. It is uncontested that, as noted by
Hardin Wind and Staff, all parties engaged in multiple discussions and circulated
proposals to each other, as well as to Mr. Grant who declined to be a signatory party to
the Stipulation. Consequently, we find that, based upon the record, the first prong is
satisfied.

Does the settlement, as a packageLbenefit ratepayers and the public interest?

Hardin Wind claims that the Stipulation, as a package, benefits the public
interest. Hardin Wind witness Speerschneider testified that, when completed, the
projects will have a generated capacity of 300 MW, an annual estirnated output of
approximately 788,400 to 998,640 MW hours of clean energy. He also noted that the
projects will benefit local economy through additional new jobs, and more payroll and
tax revenue. According to Mr. Speerschneider, tax revenue alone is estimated to
provide 1.8 to 2.7 million dollars annually. (Tr. II at 22-23, 40.} While he acknowledged
that he did not know the exact number, he stated that the Applicant had discussions
vWith many residents both participating and nonparticipating. Mr. Speerschneider
explained that, for residents who have concerns that the projects may exceed the
allowable noise limits, there is a condition that requires a complaint resolution process
that wwill ensure the turbines wi11. operate in the mode that they should be operated
under. (Tr. II at 27-29.) While acknowledging that there will be some nonparticipating
residences that will experience shadow flicker, he stated that the Applicant is
committed to make sure that those properties will experience less than 30 hours
through the use of mitigation measures, including periodic shutdown of the turbines.
With respect to the concerns that ice throw is a possibility that coincides with the
presence of wind turbines, Mr. Speerschneider testified that there are sensors on each
turbine that will cause it to shutdown until the ice on the blades is shed. He noted that
proper siting procedures are also an effective mitigation measure. He also indicated
that, while blade accidents do occur, they are very rare and the risk of injury is
extremely low, noting that, in the hundreds of thousands of operating hours throughout
the world, there has been no incident of human injury. (Tr. II at 31-34.)

Hardin Wind witness Speerschneider responded that there is nothing that
prohibits building a house that is closer to a turbine th.an what was originally laid out in
the application and, while he did not currently live next to a wind turbine, he had no
concerns about living in proximity to a wind turbine. (Tr. II at 34-35.)
Mr. Speerschneider stated that the studies that were used by the Applicant to consider
the affect of wind turbine projects on residential home sales were based on executed
sales transactions that were within the wind turbine project area and included real
estate appraisals, bank negotiations mortgages, and recorded sale prices of those homes.
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While recognizing that concerns were raised by individuals at the public hearing, he
said the Applicant has gone to great lengths to try to alleviate some of those concerns,
have conducting an.alysis through multiple years and studies to design the projects in a
way that the issues and impacts are minimized to the level of having minimal impacts
to the affected community. (Tr. II at 37-38.) He also noted that the visual images of the
projects were part of the applications and were made available to the public at the local
libraries and public informational meetings (Tr. II at 42).

Hardin Wind witness Kaliski described the noise studies undertaken by the
Applicant and the operational noise caused by the turbines and he indicated turbine
noise has been modeled by the Applicant to measure noise levels, and the conditions
adopted as part of the Stipulation that will mitigate noise impacts caused by the projects
(App. Ex. 2 at 3; Tr. .II at 49). He acknowledged that the projects could cause noise to be
heard within a home, depending on the sound inside the room, home construction,
climate, noises outside the home, masking sounds, whether you have the windows
open or closed, the time of day, and the noise level of the home (Tr. II at 4&47, 56). He
also explained that, while the turbines are moving to locate the optimal wind
conditions, there are motors that create some noise, which does not add to the noise
level, and that ceases once the turbines are in optimal placement (Tr. II at 48). He
explained that, for one type of wind turbine, called a Stall Regulated turbine, the sound
level increases with wind speed; however, for the Pitch Regulated turbine, which is the
type of wind turbine to be used by the Applicant, the sound levels increase to a point
and then level off and may be reduced due to improved efficiency (Tr. II at 51-52).

Hardin Wind witness Rupprecht described the studies the Applicant undertook
related to construction in or near surface waters (App. Ex. 8 at 1-8). He explained that,
even if the area receives heavy rain during construction and the strearn crossings are
not completed, it is highly unlikely that any homes would be flooded. As a condition of
the Stipulation, the Applicant will be required to have a stormwater plan preventing
storm water from escaping the site and certain measures to put in temporary structures
to control the water. He further stated that the conditions of the stozmwater prevention
plan will make it highly unlikely that heavy construction could cause surface water to
contaminate private wells or escape the project site. According to Mr. Rupprecht, as
part of the Stipulation, the Applicant is required to restore the sites back to their
preconstruction or better status; although some vegetation restoration will be affected
by weather (Tr. II at 58-60).

Staff contends that the conditions in the Stipulation benefit the public interest.
Staff also recommends the Board approve the Stipulation with all of the conditions (Tr.
II at 75.). Mr. Rostofer stated that Staff did not conduct any air turbulence studies on
the projects or related to FAA requirements, because Staff is a review agency.
Mr. Rostofer also indicated that the possibility of a person being hit by flying debris
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from a wind turbine is very low and he could only speculate on scenarios involving
wind turbine safety features that might not work properly. (Tr. II at 79.) Mr. Rostofer
also explained that the setbacks that will be utilized with the projects are greater for
habitable structures th.m property lines. He also explained that each property owner in
the project area would have to deci.de for themselves whether to construct a new home
within the proximity of a wind turbine. (Tr. II at 82-84.)

Upon review, the Board finds that, as a package, the Stipulation benefits the
public interest by: resolving the issues raised in these matters without resulting in
expensive litigation; and including conditions on the certificate for the wind turbines
that modify and relocate certain access roads and collection systems, shift or eliminate
turbines, address ad.dition.al cultural resources and architectural surveys, and limit
impacts to certain animal species, includira.g limitations on tree clearing near Bald Eagle
nests or within any wood lots supporting a nest tree. In addition, the Stipulation
includes several provisions that reflect consideration and response to Staff's
recommendations and conditions, as well as additional screening requirements for the
wind tturbine, substation, and transmission line projects. Further, the Stipulation
contains conditions that address concerns raised at the public hearing, including noise,
health itnpacts, and the risk of flooding of residences. We find that, based on the
evidence of record, these projects will generate clean renewable electric energy, mcrease
tax revenue for schools and local governments, create construction and irian.ufacturing
jobs, and assist economic development efforts in the counties. We also find that there is
minimal risk to human life and safety as a result of blade shear or turbine fires. We
note tfiat there was insufficient evidence that the projects would negatively impact
wildlife or iinpact property values. While we recognize that certain members of the
public in the affected areas of these projects wish to have the decisions on granting or
denying wind turbine projects based on a secret ballot of registered voters, the Board is
bound by the statutory mandates established by the Ohio General Assembly which do
not include such suggested procedures. Further, although there were several public
witnesses who expressed concerns that foreign corporations were attempting to
iztfluence the rights of U.S. citizens, there was no evidence that the Applicant or any
subsidiary or parent company to the Applicant is engaged in any such actions or any
type of nefarious activities. As to the suggestions by some of the public witnesses that
landowners attempt to void lease agreements entered into with the Applicant, we
would encourage any individual with legal questions regarding any legal agreement
related to these projeets to consult an attorney licensed to practice law both before and
after entering into any such agreement. We also find that the proposition that tax
incentives and the PILOT programs for wind projects be eliminated are matters enacted
by the Ohio General Assembly and not ones on which the Board has any jurisdictional
authority.
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Does the settlement package violate a.n^: jnportant re a= principle or
practice?

Hardin Wind contends that the Stipulation does not violate any important
regulatory principle or practice (Tr. II at 23-24). Hardin Wind witness Speerschneider
also testified that the Applicant complied with all procedural notice requirements when
it provided notice of the project to landovaners in the vicinity of the projects. He also
explained that the Applicant conducted a lot of public outreach and provided
information to the public. (Tr. II at 25, 32.) Staff similarly claims that the Stipulation
does not violate any important regulatory principle or practice (Tr. at 75). Mr. Grant
acknowledged that, while he was aware of the inforxnational meeting for the wind
turbine project, he was unaware that a public information meeting had been held for
the substation project or the transmission line project. He also indicated that he was
aware that the applications for the projects in these cases are on file with the Board. He
testified that he also received a letter from the Applicant concerning the projects. (Tr. lI
at 69-70.)

Hardin Wind witness Speerschneider noted that, while the Applicant is not
required to evaluate the population density of the area in which the projects are
planned, the Application reviews the impacts the projects have on residences by
considering the statutorily required setback distances between the projects, residences
and other buildings, for noise and shadow flicker. In addition to setbacks, he noted that
the Applicant reviewed noise impacts, shadow flicker, and setbacks, in order to locate
suitable land where turbines could be located within certain thresholds. (Tr. lI at 26-27.)

The Board finds that the Stipulation does not violate any important regulatory
principle or practice. As noted by the stipulating parties, all public notices were made
as required under Board rules and all informational meetings were held as required by
Board rules. Further, copies of the appl.ications were made available to all required
entities and placed in required locations. Moreover, the conditions contained with in
the Stipulation adequately address all statutory requirements for such projects.

Based upon the record in these proceedings, the Board finds that all of the
criteria established in accordance with R.C. Chapter 4906 are satisfied for the
construction, operation, and maintenance of the facilities as described in the Wind
Turbine Application and the Subst. f Transm. Applications, subject to the conditions set
forth in the St-ipulation. Accordingly, based upon all of the above, the Board approves
and adopts the Stipulation and hereby issues certificates to Hardin Wind pursuant to
R.C. Chapter 4906 for the construction, operation, and maintenance of the facilities as
proposed in its Wind Turbine Application on June 28, 2013, as supplemented on July 1,
2013, and in its Subst./Transm. Applications filed on September 30, 2013, as
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supplemented on October 1, 2013, and subject to the conditions set forth in Section V of
this Opinion, Order, and Certificates.

FINDZN'GS OF FACT AND CONCLUSIONS OF LAW:

(1) Hardin Wind is a person under R.C. 4906.01(A) and wholly-
own.ed subsid°zary of EverPower Wind Holdings, Inc. and
licensed to do business in the state of Ohio.

(2) The wind turbine project qualifies as a major utility facility
as defined in R.C. 4906.01(B)(1) and a wind-powered
electric generation facility defined in Ohio Adm.Code 4906-
17-01. The transmission line project quali.fies as a major
utility facility as defined in R.C. 4906.01(B)(1) and an
electric 'power transn-tission line as defined in Ohio
Adnl.Code 4906-1-01(S). The substation project is a
"substantial addition" as defined in Ohio Adm.Code 4906-
1-01(0) and Appendix A(7).

(3) On May 10, 2013, the Applicant filed a preapplication notice
of a public informational meeting regarding its Wind
Turbine Applzcation. On August 27, 2013, the Applicant
filed its preapplication notices of a public informational
meeting regarding its Subst./Transrn. Applications.

(4) On June 7, 2013, and September 30,2013, Hardin Wind fi3ed
proof that legal notices were published in the Beltefontaine
Examiraer and in. The Kentvn Times, newspapers of general
circulation in Logan and Hardin counties, respectively, for
the informational public meetings on its applications in
these cases in accardance with Ohio Adm.Code 4906-05-08.

(5) On May 29, 2013, the Applicant held the public
znformational meeting in the Wind Turbine Application.
On September 11, 2013, the Applicant held a public
informational meeting on the Subst./Transm. Applications.

(6) On June 28, 2013, as supplemented on July 1, 2013, Hardin
Wind filed the wind turbine application. On September 30,
2013, as supplemented on October 1, 2013, Hardin Wind
filed the Subst./Transm. Applications, pursuant to Ohio
Adm..Code Chapter 4906-17.
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(7) By Entry of September 17, 2013, the ALJ granted Hardin
Wind's motion to consolidate the applications for purposes
of all public hearings, evidentiary hearings, and public
notices.

(8) By letters filed on September 25, 2013, and October 17, 2013,
the Board notified Hardin Wind that its applications had
been found to be sufficiently complete pursuant to Ohio
Adm.Code 4906-1, et seq.

(9) On October 25, 2013, Hardin Wind filed certificates of
service of its accepted and compete applications in the
above-captioned cases in accordance with the requirements
of Ohio Adm. Code 4906-5-07.

{10} On October 25, 2013, the Applicant filed a certificate of
service indicating that copies of the applications were
served upon local public officials and libraries.

(11) By Entry issued October 30, 2013, the ALJ scheduled a local
public hearing for January 8, 2014, at the Hardin County
Courthouse in Kenton, Ohio and an adjudicatory hearing
for January 22, 2014, at the offices of the Commission, and
found the effective date of the filing of the applications was
October 25, 2013.

(12) By Entry issued November 8, 2013, the ALJ granted Hardin
Wind's motion for waivers of Ohio Adm.Code 4906-15-
04(A) to provide fully-developed rnformation on an
alternate location for the substation and an alternate route
for the transmission line and Hardin Wind's motion for
waiver of Ohio Adm.Code 4906-15-04(B)(2)(a)(i), requiring
the applicant to identify grade elevations where modified
during construction on a map of the proposed facility
layout for associated facilities. The November 8, 2013 Entry
also granted Hardin Wind's motion for a protective order
for certain financial information contained in the
Subst./Transm. Applications.

(13) On December 5, and 9, 2013, the Applicant filed the first
proofs of publication indicating that notice was published
in the Bellefontaine Examiner and in The Kenton Times on
November 9, 2013, describing the applications and listin.g
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the hearing dates in accordance with Ohio Adrn.+Code 4906-
5-08(C)(1).

(14) The Staff Reports for the wind turbine, substation, and
transm.ission line projects were filed on December 24, 2{}13.

(15) On various dates, the ALj granted the motions to intervene
filed by the Farm Bureau, Joe and Deb Grant, Michael and
Diana Shepherd, and Marilyn and Kent Hampton,

(16) A local public hearing was held on January 8, 2014, in
Kenton, Ohio. At the local public hearing, Michael
Shepherd, Diana Shepherd, and Deb Grant testified and
gave notice of their withdrawal as parties in these
proceedings.

(17) On January 13, 2014, the Applicant filed the second set of
proofs of publication indicating that notice was published
in the Bellefontaine Examiner and The Kenton Times on
December 27, 2013, describing the apphcations and listing
the hearing dates in accordance with Ohio Adm,Code 4906-
5-08(C)(2).

(18) On January 15, 2014, the Applicant gave notice of the
deletion of Turbine No. 16, from the wind tu.rbine project,
along with the related collection lines and access roads for
that turbine, and also gave notice of a proposed shift in the
location of Turbine No. 169 by 399 feet from the boundary
of a property that will not be participating in the project,
along with the proposed relocation by approximately
40 feet of a portion of the collection line system between
Turbine No. 169 and the substation.

(19) On January 16, 2014, Marilyn and Kent Hampton filed
notice of their withdrawal as parties in these proceedings.

(20) On January 17, 2014, Hardin Wind filed notice of the
deletion of Turbines Nos. 21,125, and 138, along with notice
of a proposed shift in the location of the collection line
system and access road to Turbine No. 129.

40-
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Bureau filed the Stipulation.
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(22) An adjudicatory hearing commenced on January 22, 2014,
in Colutnbus, Ohio.

(23) Adequate data on the transmission Iine project has been
provided to determ.ine the need requirement in R.C.
4906.10(A)(1).

(24) Adequate data on the wind turbine, transmission line, and
substation projects has been provided to determine the
nature of the probable envzronmental impact, as required
by R.C. 4906.10(A)(2).

(25) Adequate data has been provided to determine that the
facilities described in the wind turbine, transmission line,
and substation projects applications and supplemental
filings, and subject to the conditions in the Stipulation
represents the sninimum adverse environmenta.t impact,
considering the available technology and nature and
economics of the various alternatives, and other pertinent
considerations, as required by R.C. 4906.1[}(A)(3).

(26) Adequate data has been provided to deterrn.iri.e that the
wind turbine, transmission line, and substation projects are
consistent with regional plans for expansion of the electric
power grid of the electric systems serving the state of Ohio
and interconnected utility systems, that the facilities will
serve the interests of electric system economy and
reliability, as requrred by R.C. 490610(A)(4).

(27) Adequate data on the wind turbine, transmission 1me; and
substation projects has been provided to determine that
these facilities will either comply with, or are not subject to,
the requirements in the Ohio Revised Code regarding air
and water pollution control, withdrawal of waters of the
state, solid and hazardous wastes, air navigation, and aII
regulations there under, as required by R.C. 4906.10(A)(5).

(28) Adequate data on the wind turbine, transmission line, and
substation projects has been provided to determine that the
facilities will serve the public interest, convenience, and
necessity, as required by R.C. 4906.10(A)(6).
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(29) Adequate data on the wind turbine, transmission line, and
substation projects has been provided to determine what
the facilities' im.pact will be on the viability as agricultural
land of any land in an existing agricultural district
established under R.C. Chapter 929 that is located within
the site of the proposed facilities, as required by R.C.
4906.10(A)(7).

(30) Adequate data on the wind turbine, transmission line, and
substation projects has been provided to determine that the
facilities as proposed incorporate maximixm feasible water
conservation practices considering available technology and
the nature and economics of the various alternatives, as
required by R.C. 49(}6.10(A)($).

(31) The record evidence in these matters provides sufficient
factual data to enable the Board to make an informed
decision.

(32) Based on the record, the Board should issue certificates for
construction, operation, and maintenance of the wind
turbine, transm."tssion line, and substation projects, subject
to the conditions set forth in the Stipulation and this Order.

ORDER:

It is, therefore,

ORDERED, That the Stipulation be approved and adopted. It is, further,

m42-

ORDERED, That certificates be issued to Hardin Wind pursuant to R.C. Chapter
4906 for the construction, operation, and maintenance of the wind turbine, substation,
and transmission line projects, subject to the conditions set forth in the Stipulation and
this Order. It is, further,
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ORDERED, That a copy of this Opinion, Order, and Certificates be served upon
each party of record and any other interested person.

THE

Public I

vid dman, Board Member
and Director of the Ohio
Development Services Agency

Lance Hiznes, Board
Member and Interim Director of the
Ohio Department of Health

.^..-----.

,bavz els, oard ember
and Director of the Ohio
Department of Agriculture

SEF/sc

Entered in the f ourxta2

MAR 17 Z014

4A-4-^T

POWER SITING BOARD

, Cliairman
aission of Ohio

Jam Zehringer, Boar M er
and Director of the Ohio
Department of Natural Resources

Craig Butler, oard Member
and Director flf the Ohio
Environmental Protection Agency

jefErey J. Lechak, Board Member
and Public Member

Barcy F. Mc7.Veal
Secretary



BEFORE

THE OHIO POWER SITING BOARD

In the Matter of the Application of Hardin )
Wind LLC for a Certificate to Construct a ) Case No.13-1177-BL-BGN
Wznd-Puwered Electric Generation Facility )
in Hardin and Logan Counties, Ohio. )

In the Matter of the Application of Hardir. )
Wind LLC for a Certificate of )
Environmental Compatibility and Public ) Case No.13-7767-EL-BSB
Need for a Substation Project in Hardin )
County, Ohio.

In the Matter of the Application of Hardin )
Wind LLC for a Certificate of )
Environmental Compatibility arx.d Public ) Case No.13-1°168-EL-BTX
Need for a 345 kV Transmission Line in )
Hardin County, Ohio, )

ENTRY ON REHEARING

The Board finds:

(1) On June 28, 2013, as supplemented on July 1, 2013, Hardin
Wind LLC (Hardin Wind) filed an application in Case No.
13-1177-EL-BGN (Wznd Turbine Case) to construct a wind-
powered electric generating facility in Hardin and Logan
counties, On September 30, 2013, as supplemented on
October 1, 2013, Hardin Wind filed an application in Case
No. 13-1767-EL-BSB to construct a substation (Substation
Case) and filed an application in Case No.13--1768-EL-B'TX to
construct a transrnissian line (Transna.ission Line Case).

(2) On March 17, 2014, the Board issued its Opinion, Order, and
Certificates (Order) that approved a stipulation entered into
between Hardin Wind, Staff, and the Ohica Farm Bureau
Federation, and granted the applications in the above cases,
subject to 28 conditions.

(3) R.C. 4906.12 states, in pertinent part, that R.C. 4903.02 to
4903.16 and R.C. 4903.20 to 4903.23 apply to a proceeding or
order of the Board as if the Board were the Public Utilities
Corruxussien of Ohio (Coinrni.ssion).

F:!::
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(4) R.C. 4943.1t'! provides that any party who has entered an
appearance in a Commission proceeding may apply for
rehearing with respect to any rnatters deterrnined by the
Commission within 30 days after the entry of the order upon
the journal of the Conunission. Further, R.C. 49£13.10
provides that leave to file an application for rehearing shaIl
not be granted to any person who did not enter an
appearance in the proceeding, unless the Commission finds
that. (1) the applicant's failure to enter an appeearance prior
to the Commission's order complained of was due to just
cause; and (2) the interests of the applicant were not
adequately considered in the proceeding.

(5) Ohio Adm.Code 4906-7-17(D) states, in relevant part, that
any party or affected person may file an application for
rehearing within 30 days after the issuance of a Board order
in the manner and form and circumstances set forth in
R.C. 4903.10.

(6) On April 16, 2014, Joe Grant, an intervenor party in the
Mnd Turbine C-ase, filed an application for rehearing of the
Order in which he raises five assignments of error. Also on
April 16, 2014, James Rudolph, Rich Rudolph, Susan Cornell,
Ron Brown, and Charles Ruma (collectively, the Indian Lake
Residents), filed a petition to intervene, as well as a request
for leave to file an application for rehearing and an
application for rehearing, in which they raise two
assignments of error.

(7) On April 28, 2(}14, Hardin Wind filed a memorandum contra
the applications for rehearing filed by Mr. Grant and the
Indian Lake fd.esidents. Hardin Wind notes that Mr. Grant
sought and was only granted intervention in the
Wind Turbine Case, that his and the Indian Lake Residents'
applications for rehearing do not raise issues related to the
Substation Case or the Transmission Line Case, and, therefore,
should not be considered as applications for rehearing of
portions of the Order that involve the Substation Case or the
Transmission Line Case, On May 1, 2014, Hardin Wind filed a
memorandum contra the Indian Lake Residents' petition to
intervene. Oh May 8, 2014, the Indian Lake Residents filed a
reply to Hardin Wind's mermorandum contra.

-2-



13-1177-EL-BGN, et al.

(8) By Entry issued May 12, 2014, .in accordance with Ohio
Adm.Code 4906-7-17(I), the administrative law judge (ALJ)
granted the applications for rehearing filed by Mr. Grant and
the Indian Lake Residents solely for the purpose of affording
the Board additional time to consider the issues raised in the
applications for rehearing. We first address the application
for rehearing filed by Mr. Grant in which he raises five
assignments of error.

(9) In his first assignment of error, Mr. Grant asserts the Order
is unlawful and unreasonable because the primary threat to
the Indiana bat was not addressed. Mr. Grant maintains that
the Order states that the primary threat to the Indiana bat
would be during operation of the wind turbine facility due
to the risk of colIision and barotraurna from conzing in close
proximity to operational wind turbznes; however, the
preservation countermeasure of the Order was not to cut
trees the bats use for roosting between April and September.
According to Mr. Grant, this countermeasure may save the
trees that the bats are roosting in, but w.i]l not save the bats,
who still face the threat of collision and barotrauma from the
wind turbines.

(10) In its memorandum contra, Hardin Wind contends the
Order addressed the threat to the Indiana bat and the
application for rehearing on this issue should be denied.
Hardin Wind notes that, in the application, it thoroughly
studied the surrounding habitat and the potential impacts
that the wind project would have on the Indian bat. In
addition, it conducted mist-netting surveys to determine
whether the location of the project was appropriate. It also
explained that, under the Order, it must submit a post-
construction avian and bat monitoring plan for Staff's and
the ®hio Department of Natural Resaurce's review and it
must commit to seasonal tree cutting to protect the bat's
habitat during the non-winter months.

(11) We find no merit to Mr. Grant's first assignment of error.
The Board considered the evidence regarding the Indiana
bat. This evidence included studies and analysis of the
Indiana bat that were discussed in Application Exhibit I (Bat
Netting Report) and Application Exhibit J(Sumnzer/Fall
201(} Acoustic Bat Survey Report), as well as in the
discussion and analysis of the Indiana bat and other

-3-
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threatened or endangered species on pages 27, 30-31, 47, 63,
and 70 of the Staff Report of Investigation (Staff Report).
Mr. Grant failed to present any evidence at hearing that
disputed Hardin Wind's studies or Staff's findings regarding
these studies. As we indicated in the Order, the Indiana bat
is a federally-listed threatened and endangered species, and
the threats to the Indiana bat occur during the winter
months, by tree clearing associated with construction and
maintenance of the facility. In order to address that t.hreat,
we required Hardin Wind, as a condition to the certificate, to
commit to seasonal cutting for removal of suitable Indiana
bat habitat trees. In addition, as to the threat to the Indiana
bat as a result from collision or barotrauma, due to the
operation of the facility, we note that, as discussed in the
Staff Report, Hardin Wind filed an application with the
U. S. Fish and Wildlife SercTice for an Incidental Take Perxnit
under Section 1.0(a)(1){B} of the Endangered Species Act,
which allows for incidental take of federally-listed species
through implementation of a Habitat Conservation Plan. As
such, the operations of the projects will be in compliance
with all federally required mandates related to threatened
and endangered species, including the Indiana bat.
'I'herefore, this request for rehearing should be denied.

(12) In his second assignment of error, Mr. Grant claims the
Order is unlawful and unreasonable because wind turbine
setbacks are located too close to property lines. Mr. Grant
insists that, while nonparticipating property owners may be
safe from ice throw while in their dwellings, they may be in
danger if they leave their, structures and this limits the full
use of their property, Mr. Grant argues that setbacks should
be based on the property lines, not residential structures.
According to Mr. Grant, this concern also applies to blade
shear.

(13) In its memorandum contra, Hardin Wind argues that the
setbacks approved in the Wind Turbine Case comply with
R.C. 4906.20(B)(2) and Ohio Adm.Code 4906-17-07(C)(1)(c),
which require a specific min.imum distances for wind
turbines in relation to receptors. Hardin Wind notes that the
evidence does not support R1r. Grant's claim that setbacks
should be from property lines to ensure safety outside of
occupied structures. According to Hardin Wind, using
492 feet as the maximum turbine height, as proposed in the
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application, the nearest nonparticipating property line must
be at least 541 feet In this case, the property line distances
from the turbine bases vary from 549 to 2,367 feet, and
average 1,198 feet. Hardin Wind also explains that the
setbacks approved by the Board conform to turbine
manufacturer setbacks.

(14) We find no merit to Mr. Grant's second assigrnment of error.
Setback distances have been established by the Ohio General
Assembly. R.C. 4906.20 provides that the Board rules shall
prescribe a minimum setback for a wind turbine or an
economically significant wind farm. "That n;nTmum shall
be equal to a horizontal distance, from the turbine's base to
the property l.irx.e of the wind farm property, equal to one
and one-tenth tirnes the total height of the turbine structure
as measured from its base to the tip of its highest blade and
be at least 1,125 feet in horizontal distance from the tip of the
turbine's nearest blade at 90 degrees to the exterior of the
nearest, habitable, residential structure, if any, located on
adjacent property at the time of the certification
appiication." The setbacks established by the General
Assembly and under the Order were established to
safeguard the public from potential harm, including, noise,
shadow flicker, blade throw, or ice throw, which may result
from construction of the wind turbines. In the i!Vind Turbine
Case, the Board approved setback distances that exceed the
statutory requirements. Also, under the conditions of the
certificate, ice detection systems will be used on all turbines
that cause the turbines to automatically shutdown in the
event of dangerous ice buildup of the turbine blades. More
importantly, it would have been contrary to the statutory
formula on the part of the Board had it approved setback
distances less than setback distances established by the Ohio
General Assembly. Therefore, Mr. Grant's request for
rehearing on this issue should be denied.

(15) In his third assignment of error, Mr. Grant asserts the Order
is unlawful and unreasonable because there will be excessive
shadow flicker. Mr. Grant insists that the shadow flicker
analysis identified 48 nonparticipating receptors that would
be exposed to more than 30 hours of shadow flicker each
year, and he claims that amount is excessive. Mr. Grant
argues that shadow flicker causes photosensitive epilepsy
and he believes that no nonparticipants have been informed

-5-



1.3-2177-EL-BGN, et al.

of this potential problem. Mr. Grant also contends that the
method of measuring shadow flicker per receptor is
problematic. According to Mr. Grant, a receptor is measured
per receptor and, depending on the amount of land a
nonparticipant owns, a person could be exposed to flicker in
the morning on one side of your home, flicker in the evening
on another side of their home, and flicker at other times on
other places on their property, which would constitute more
than what was, simulated in the model.

(16) In its memorandum contra, Hardin Wind states that it
comprehensively analyzed the spatial reiationships between
the wind turbine locations and receptors, along with
weather characteristics, to determine appropriate setbacks.
It also worked with Staff to reduce shadow licker to
nonparticipating landowners. As to Mr. Grant's claim that
there is a cumulative effect of shadow flicker across his
entire property, Hardin Wind points out that its witness,
Michael Speerschneider, addressed this point, noting that
shadow flicker outside buildings is less distinctive and has
generally not caused impacts on human activity.

(17) We find no merit to Mr. Grant`s third assignment of error.
Ohio Adin.Code 4906-17-08 requires that an applicant
evaluate and describe the potential impact from shadow
flicker at adjacent residential structures and primary roads,
including its plans to minimize potential impacts if
warranted. A review of the evidence in these proceedings
demonstrates that Hardin Wind complied with all applicable
Board rules related to shadow flicker. As discussed on page
17 of the Order, Hardin Wind conducted studies on the
effects of shadow flicker on nonparticipating residents
within a specific distance from the turbines. Further,
Application Exhibit Q, a 615-page document, describes the
shadow flicker analysis conducted by Hardin Wind. Under
the rules, receptors were permanent structLtres upon which
shadows from the turbines would be cast. The analysis of
the shadow flicker studies contained within the application,
determined that each nonparticipating residence would
experience 30 hours of shadow flicker per year by the
combined facilities and that the 30 hours of shadow flicker
per year presents the minimum adverse shadow flicker
impact. The 30 hours includes the total hours of shadow
flicker that result per year, regardless of the location around
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the residence. In addition, under the conditions of the
certificate, Harclin Wind is required to develop a complaint
resolution process that includes procedures for responding
to complaints about excessive shadow flicker caused by
operation of the facility. The Board further notes that, while
there will be some nonparticipating residences that will
experience shadow fiicker as a result of the projects, the
Order notes that mitigation measures, including periodic
shutdown of the turbines, wiII be used by Hardin Wind to
rnini??-!'ze the impacts of shadow flicker. Also, the issue
related to the health impacts to health including the
possibility of seizures, was discussed on page 41 of the Staff
Report and in Application Exhibit Q, and such information
was available to any interested person. Lastly, Mr. Grant
failed to cite to any evidence of record that would bring into
question any of the findings of the Board with regard to this
assignment of error. Therefore, the request for rehearing on
this issue should be denied.

(18) In his fourth assignment of error, Mr. Grant asserts that the
Order is unlawful and unreasonable because of excessive
noise. Mr. Grant claisns that it is unreasonable that Hardin
Wind's ow'n expert witness stated that there is a possibility
that the turbines and turbine motors may be heard inside a
home, when they are operating or moving to find optimal
wind conditions, even though they are over 1,092 feet from
that home.

(19) In its memorandum contra, Hardin Wind maintains that
noise from the wind turbine project will not be excessive,
Hardin Wind notes that its witness, Kenneth Kalislci.,
acknowledged that it might be possible to hear noise from
the wind turbines inside a home, but that would depend on
various conditions. Hardin Wind also points to Mr. Kaliski's
testimony that turbines can be operating in noise reduced
operating mode or automatically curtailed if excessive levels
of wind turbine noise arise after a project is in operation.
Hardin Wind further states that it conducted two acoustic
surveys to deternmin.e the existing ambient noise level.
Hardin Wind notes that it also is required by the Board
certificate to operate the facility so that the noise
contribution does not result in noise levels exceeding the
project area ambient night time and day time noise levels. In
addition, Hardin Wind contends that prior Board decisions
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have allowed potential increases in noise due to operation of
the wind project and have been found to lead to limited
complaints.

(20) We find no merit to Mr. Grant`s fourth assignment of error.
As noted on page 17 of the Order, based on the evidence,
Hardin Wind's proposed turbine layout, with the required
turbines operating in noise reduction operation mode, is not
likely to generate unacceptable levels of noise for
nonparticipating residents. In addition., under the
conditions of the certificate, Hardin Wind is required to
conduct further review of the impact and possible mitigation
of all facility-related noise complaints, as well as develop a
complaint resolution process that shall include procedures
for responding to complaints about excessive noise during
construction, and excessive noise and excessive shadow
flicker caused by operation of the facility. Such review was
completed and is part of Application Exhibit P(I.OToise
Impact Study). As to Mr. Kaliski's testimony, we note that,
while he acknowledged that the projects could cause noise to
be heard within a home, he also qualified that the level of
noise would depend on a variety of factors, including the
sound inside the room, home construction, climate, noises
outside the home, masking sounds, whether you have the
windows open or closed, the time of day, and the noise level
of the home. 1Vlr. Grant also failed to present any evidence
that contradicted the noise studies that were part of Hardin
Wind's application. Therefore, his request for rehearing on
this issued should be denied.

(21) In his fifth assignment of error, Mr. Grant asserts that the
Order is unlawful and unreasonable because he believes the
majority of residents within the wind turbine project area are
against the project being constructed; yet the Board decided
to approve the project. Mr. Grant posits that the
deterrnination of whether the project should be approved
and constructed should be decided by a vote by all residents
living in the townships affected by the wind project. In
addition, Mr. Grant hypothesizes that, because of the size
and scope of the project, every person within the affected
area should have received individual notice of the project,
and such notice should have been served in the early stages
of the Wind Turbine Case_
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(22) In its memorandum contra, Hardin Wind maintains that it
properly complied with every notice requirement under the
laws for notifying surrounding property oNvners. According
to Hardin Wind, Ivlr. Grant has identified a problem that he
perceives with the laws of Ohio and the rules of the Board,
rather than with Hardin Wind's compliance with those laws
and rules. Hardin Wind suggests the appropriate furum to
voice the concerns raised by 1V1r. Grant is with the tJhio
Iegislature, rather than in a certificate application
proceeding.

(23) We find no merit to Mr. Grant's fifth assignment of error.
Mr. Grant's belief, expressed in his application for rehearing,
as well as at the evidentiary hearing, that the decision
whether to approve or deny the application in the
Wind Tasrbine C.use should be made by a vote of the
i.ndividuals who live in the areas affected by the project, was
simiiarly voiced by several members of the public at the
local public hearing. As we noted on page 36 of the Order:
"[w]hile we recognize that certain members of the public in
the affected areas of these projects wish to have the decisions
on granting or denying wind turbine projects based on a
secret ballot of registered voters, the Board is bound by the
statutory mandates established by the Ohio General
Assembly which do not include such suggested
procedures." Pursuant to those mandates, the Ohio General
Assembly has determined that the Board is the
gotTernrnental body with the authority to determine whether
an application for a major utility facility, including a wind
turbine application, shauld be approved. There is no
statutorily mandated procedure whereby the Board could
authorize a ballot of registered voters to be undertaken,
Pursuarit to R.G. 4906.10, the Board is charged with the
statutory duty to render a decision, based upon the record
evidence, whether to grant or deny the application as filed,
or whether to grant it upon such terms, conditions, or
modifications of the construction, operation, or maintenance
of the major utility facility as the Board considers
appropriate. In these cases, the Board rendered its decision
based on the record evidence in accordance with
R.C. 49[}6.10.

-9-
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that appropriate notice in accordance with the statutory
requirements was provided by Hardin Wind. R.C. Chapter
4906 and C?hio Adm.Code 4906-5-06 set forth all
requirements for notice of an application for a certificate to
construct a wind turbine project. R.C. 4906.06(B) requires
that an applicant place a copy of the accepted, complete
application or place a notice of the availability of such
application in the main public library of each political
subdivision as referenced in R.C. 4906.06(B). R.C. 4906.06
and Ohio Adm.Code 4906-5-06 require that each application
shall be accompani.ed by proof of service of a copy of such
application on the chief executive officer of each municipal
corporation and county, and the head of each public agency
charged with the duty of protecting the environment or of
planning land use in the area in which any portion of such
facility is to be located. Ohio AdmGode 4906-05-08 provides
that an applicant is also required to provide two public
notices of the application and the local public hearing and
evidentiary hearing through publication in newspapers of
general circulation in those municipal corporations and
counties in which the chief executive received service of a
copy of the application pursuant to Ohio Adm..Code 4906-5-
06. Further, an applicant is required to file proof of all
required published notices. R.C. 4906.06 provides that an
applicant shall give public notice to persons residing in the
municipal corporations and counties entitled to receive
notice by publication of a summary of the applicatioxi in
newspapers of general circulation in such area. In these
cases, Hardin Wind tirnely complied with all such requisite
notices. In addition, there is no statutory requirement that
Hardin Wind provide "personal individual notice" as
suggested by Mr. Grant. Accordingly, we find no merit to
Mr. Grant`s fifth assignrnent of error and his request for
rehearing on this issue should be denied.

(25) We now turn to the Indian Lake Residents' request for leave
to file their application for reheari.zig-, the application for
rehearing, and the petition to intervene. As stated above,
R.C. 4903.10 provides that an application for rehearing rnay
be filed by any party and that leave to file an application for
rehearing shall not be granted to any person who did not
enter an appearance in the proceeding, unless the Board
finds that the movant satisfies both prongs of the fdllowing
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two-prong test: (1) the applicant's failure to enter an
appearance prior to the order complained of was due to just
cause; and (2) the interests of the applicant were not
adequately considered in the proceeding. The Indian Lake
Residents never sought intervention in these cases prior to
their April 16, 2014 filings; thus, they were never parties to
these cases. Thus, in order to consider the merits of the
application for rehearing, the Board must first find that the
Indian Lake Residents meet both of the two criteria in
R.C.4:.g(Y3.1U in order to find that they should be granted
leave to file their appIication for rehearing.

(26) With regard to the first prong of the test in R.C. 4903.10, the
Indian Lake Residents set forth one principal reason why
their failure to enter an appearance prior to the Order was
due to just cause; namely, they were unaware of the projects
until after the Order was issued because they are seasonal
residents of Indian Lake. They claim that, as seasonal
residents, they were not residing in the Indian Lake area
when the notices were published, which occurred after
Labor Day, and they do not subscribe to the newspapers in
which the notices were published.

(27) Hardin Wind asserts that no just cause exists. Hardin Wind
claims that other Indian Lake Residents were aware of the
wind turbine project, including a resident who expressed his
concerns at the local public hearing about the wind turbine
project's impacts on property values and the visual impacts
of the turbines. Hardin Wind also contends that notice of
the projects was provided in newspapers of general
circulation in the project area on May 18, 2013, and that a
public information meeting was held on May 29, 2013, both
events occurring prior to Labor Day. Hardin Wind further
cites to public correspondence in the dockets of the cases
that indicate the general public was aware of the projects
prior to the public hearing. Hardin VNTind notes that the
Board has previously determined that just cause is not
established when residents, some with earlier knowledge of
the project, and others without earlier knowledge, fail to
enter an appearance prior to the Order. In re Columbus
Southern Power Company, Case No. 08-170-EL-BTX, Order of
Rehearing (Mar. 22, 2010); and In re City of Harnilton and
American Municipal Power, Inc., Case Nos. 10-2439-EL-BSB
et al., Entry on Rehearing (Jan. 23, 2012).

-11-
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(28) As to the first prong of this test, we initially note that, as
discussed previously in finding 24, the evidence shows that
Hardin Wind provided copies of the application to the
appropriate locations, as well as complied with all requisite
publication requirements for notice of the application and
notice of the local public and evidentiary hearings,
notwithstanding the Indian Lake Residents' assertion that
the notice was inadequate and they first learned about the
project after the Order was issued. We also note that the
Indian Lake Res%dents' assertion that these notices appeared
after Labor Day, traditionally the first Monday in September,
belies the fact that another notice requirement, and Hardin
Wind's compliance with said requirement, occurred prior to
Labor Day. We point out that Ohio Adm.Code 4906-5-08(B),
requires that an applicant hold an informationa.l meeting on
a project and provide at least one public notice of the
informational meeting in newspapers of general circulation
in the project area. The rule also requires that public notice
shall include a basic description of the project, and the date,
time, and location of the public information meeting. The
evidence shows that Hardin Wind held an informational
meeting on the projects on May 29, 2013, in Belle Center,
Ohio, and on Jun:e 7, 2t113, Hardin Wind filed proof that legal
notices of the informational meeting were published in the
Bellefontaine Examiner and in The Kenton Times, newspapers
of general circulation in Logan and Hardin counties,
respectively. The Indian Lake Residents failed to explain
how the informational meeting, and published notice
thereof, would not have been sufficient to provide them
sufficient notice of the Wind Turbine Case, as those events
occurred prior to Labor Day, the date the Indian Lake
Residents have asserted was the point in time when they
were not living in the area. Further, as pointed out by
Hardin Wind, other Indian Lake residents were aware of the
Wind Turbine Case, as evidenced by their commenis filed
with the Board in the dockets of these cases and the
testimony at the local public hearing. Consequently, the
Board finds that the Indian Lake Residents have failed to
demonstrate, in accordance with the first prong of the test
set forth in R.C. 4903.10, that their failure to enter an
appearance prior to the Order was due to just cause.

-12-
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(29) With regard to the second prong of the test in R.C. 4903,10,
the Indian Lake Residents stated that, while the Ohio Farm
Bureau Federation and 1^2r, Grant were parties to these cases,
they did not raise the issues regarding conservation of
Indian Lake and the devaluation of lake front property as a
consequence of the wind farm. According to the Indian
Lake Residents, they are the only ones that will be able to
explain to the Board their interest in the conservation and
preservation of Indian Lake.

(30) In response, Hardin asserts that the interests of the Indian
Lake Residents related to the visual impacts and effect on
property values were addressed and considered by the
Board. Hardin Wind points to the Order iNhich noted Staff's
summary of the impact of the wind turbines on surrounding
recreational areas, including Indian Lake State I'ark, and
Staff's finding that the visual impact would be reduced to
varying degrees by topographical and vegetative screening.
Hardin Wind also notes that there was testimony of a
witness at the local hearing, also part of the record in the
VV^irzd Turbine Case, who was a real estate agent who
presented her analysis of the impact of wind turbine
projects on real estate property values. In addition, Hardin
Wind points to the testimony of its own witness,
11lr. Speerschneider, who summarized a study on property
values performed by the Lawrence Berkley National
Laboratories.

(31) As to the second prong of the test, the Board finds that, even
had the Indian Lake Residents demonstrated that their
failure to enter an appearance was due to just cause, the
Board cannot find that their interests were not adequately
considered in these proceedings. As reflected on the record
in these cases, the concerns that the project would depreciate
property values of home owners was extensively analyzed
by Hardin Wind, and exhibits and testimony concerning this
issue were presented at the hearings. In addition, as pointed
out by Hardin Wind, several of the comments received by
the Board spoke directly to the issue related the ixnpact the
projects would have on property values at Indian. Lake.
Further, at the evidentiary hearing, one of Hardin Wind's
witnesses, Mr. Speerschneider presented testimony and was
cross-examined by Mr. Grant over this specific issue, and the
studies relied upon by Hardin Wind that analyzed the
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impact on property values from wind turbine projects. In
the C?rd.er, the Board found that this issue was investigated
during the couxse of the proceedings and was adequately
addressed. Additionally, the Board was fully cognizant and
noted on page 9 of the Order that the addition of a new
transmission Iin.e and substation, as well as the a.dditi+an of
wind turbines, would change the appearance of the rural
setting and the new facility would be visible from roads and
nearby residences. It was also noted that the wind turbine
prcrject's visual and aesthetic impacts will vary depending
on the distance between the viewer and the turbines, the
number of turbines visible, the amount of screening,
atmospheric conditions, and the presence of other verticaI
ePements, such as utility poles and communication towers.

(32) To the claim that the Board needs to take into account the
conservation and preservation of Indian Lake, we note that
Indian Lake is speciflcally discussed, at page 9 of the Order,
as the largest recreational area zn the vicinity and is 0.5 miles
from the nearest turbine. Indian Lake is also identified in
rnan.y portions of the Application (pages 30, 43, 83-84, 101,
104, 116-117, 132, Exhibit G(Socioeconoanic Report), Exhibit
M (Cultural Resources), and Exhibit R (Visual Impact
Assessment) and in the Staff Report pages 22-23, 30, 58. The
Order also noted the nature of the probable environmental
impact of the projects, including impacts to cultural
resources, land uses, population, archaeological resources,
historic resources, recreational areas, including Indian Lake
State Park, visual impacts, economic development, natural
resources, noise, water, plants and animals, including
impacts to threatened and endangered species, private and
public water supplies, impacts to public roads, noise,
sensitive ecological resources, and agriculture. In addition,
the Board was aware of the issue of conservation of land,
flora, and fauna that could be impacted by the project,
including Indian Lake and the property surrounding Indian
Lake. In the Order, there is extensive evidence regarding the
environmental effects of the project that was fully
considered by the Board. Many of the conditions on the
certificate are specifically designed to reduce the impact on
wildlife and aesthetics, as well as the conservation and
preservation of land in the project area, and other conditions
that wiIl occur as a result of the project. Consequently, the
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Board cannot find that the Indian Lake Residents satisfied
the second prong of the statutory test because their interests
were adequately considered in the proceedings.

(33) Because the Board has found that the interests of the Indian
Lake Residents were adequately considered in these
proceedings, and that the movants failed to demonstrate that
their failure to enter an appearance prior to the Order
complained of was due to just cause, the Board finds that the
Indian Lake Residents have failed to demonstrate grounds to
file an applicatxon for rehearing pursuant to R.C. 4903.10.
Consequently, the Board declines to grant the Indian. Lake
Residents leave to file an application for rehearin& and the
application will not be considered on its substantive merits.

(34) We now turn to the Indian Lake Residents' petition to
intervene. Ohio Adm.Code 4906-7-04 provides, in pertinent
part, that a person desiring to intervene in a Board
proceeding should prepare a motion for leave to intervene,
setting forth the grounds for proposed intervention and the
petitioner's interest in the proceeding, and file the petition
within 30 days after the date of publication of the notice
required in accordance with Ohio Adm.Code 4906-5-
08(C)(1). Further, Ohio Adm.Code 4906-7-04(C) provides
that an ALJ may, in extraordinary circumstances and for
good cause shown, grant an untimely petition for leave to
intervene. In such circumstances, the petition must contain a
statement of good cause for failing to time3.y file and shall be
granted only upon a finding that extraordinary
circunZstances justify granting the petition and that the
intervenor agrees to be bound by agreements previously
made in the proceeding.

(35) As discussed previously in finding 24, Hardin Wind filed
their proofs of service reflecting that the appropriate legal
notices of the local public and adjudicatory hearings were
published in newspapers of general circulation, and the
notices discussed the deadline for intervention and provided
the Board's address, Given the date of publication of the
notices, under Ohio Adm.Code 4906-7-04, petitions to
intervene were due by January 2, 2014. Here, the petition to
intervene filed by the Indian Lake Residents is untimely as it
was filed 103 days after the filing deadline for petitions to
intervene, and after the Board issued the Order. Thus, we
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must turn to the issue as to whether extraordinary
circumstances e-xist in these cases sufficient to warrant
granting the motion to intervene.

(36) The Indian Lake Residents assert that extraordinary
circu:mstances justify their intervention because the
proceedings took place in the winter, when they were not
residing by Indian Lake. They claim that, even had they had
constructive notice of the application, they wota.ld not have
seen Indian Lake in the photographs of the project area.
They also contend that their interests include the
conservation of the natural landscape of Indian Lake and the
devaluation of their real property in close proximity to the
installation of wind turbines and those interests were not a
proper part of the consideration by the Board. According to
the Indian Lake Residents, only they will be able to explain
to the Board their interests in the conservation and
preservation of Indian Lake. In addition, they assert that
their interests in the conservation and preservation of Indian
Lake were not sufficiently addressed during the proceedings
and should outweigh any other factor that the Board
considers in determining whether to grant intervention.
They believe their intervention will contribute to the just and
expeditious resolutio.n of the issues in the proceedings and
wi1l not unduly delay the proceedings.

(37) We find no merit to the claim that extraordinary
ciI'Curnstances exist to warrant granting the motion to
interven.e. The published notice that was provided by
Hardin Wind is the statutorily required and accepted
method of notice in Board proceedings involving
applications for wind turbine projects, and Hardin Wind
timely fulfilled all of the notice requirements as prescribed
by Ohio statute and Board rules. Further, there is no
statutory obligation on the part of Hardin Wind to provide
any additional notice, simply because some potentially
affected persons do not see the publication of the legal
notice. The purpose of laws regulating the publication of
legal notice is to assure that published legal material will
come to the attention of persons in the area affected, but it
does not guarantee that all persons affected will receive
actual notice. Once an applicant has complied with its
statutory obligation to publish legal notice, it is then
incumbent upon those persons potentially affected by the
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project to partake in reasonable due diligence regarding
their properties and interests. PersornaI notice is not required
by statute and the Board believes that it would be impossible
for companies to personally contact every potential person
that might or could be affected by an application filed at the
Board and to provide them with personal notice of the
proceedings.

(38) We also find no merit to the claim that the two interests cited
by the Indian. Lake Residents warrant the Board granting the
petition to intervene. As discussed previously in findings 31
and 32, the issue related to the impacts on property values
and the conservation and preservation of land, including to
Indian Lake, were both parts of the record in these cases and
were fully considered by the Board. We further note that
Application Exhibit R{Visual Impact Assessment) includes
multiple photographs showing Indian Lake, as well as a
variety of maps that clearly identify Indian Lake in
proximity to some of the wind turbine locations approved in
the Miid Turbine Case. Consequently, the Board finds that
the petition for leave to intervene filed by the Ind.ian Lake
Residents fails to comply with Ohio Adrn.Code 4906-7-04
and should be denied.

It is, therefore,

ORDERED, That James Rudolph, Rich Rudolph, Susan Cornell, Ron Brown, and
Charles i2uma be denied leave to file applications for rehearing. It is, further,

ORDERED, That the petitions for leave to intervene filed by James Rudolph,
Rich Rudolph, Susan. Cornell, Ron Brown, and Charles Ruma be denied. It is, further,

ORDERED, That the application for rehearing filed by Joe Grant be denied. It is,
further,
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ORDERED, That a copy of this Entry on Rehearing be served upon each party of
record and any other interested persons of record.

THE 01-HO POWER SITING BOARD

Thomas VwI, J n, Chairman
Public Utilities Commis5ion of t7hio

David Goodman, Board Member
and Director of the Ohio
Development Services Agency

^^ .

Lance Himes, Board
Member an.d Interim Director of the
0-bio l-4artment of Health

Uavad D ^ '^ r^ d Me^ber
d Director f the Ohio,

epartment of Agriculture
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Entered in the journal "AY 19 ^^^^
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Barcy P. McNeal
Secretary
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jam s Zehringer, Boarc
and Director of the Gh
Department of Natural

Craig Butler, ard Member
and Director of the Ohio
Envir+anmental Prcatection Agency

Jeffrey J. Lechak, Board Member
and Public Member
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