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I INTRODUCTION/SUMMARY

For 2008, the Cunninghams, appellees, did not file any Ohio personal income tax return.
Mrs. Cunningham did not file a sworn statement of non-domicile in Ohio either; she simply
didn’t pay her taxes. As the Board of Tax Appeals (“BTA”) properly held, Mrs. Cunningham
was domiciled in Ohio and is required to pay 2008 income taxes. Mrs. Cunningham has not
appealed the BTA’s determination in this regard. As for Dr. Cunningham, he did file an affidavit
of non-domicile in hopes of obtaining a “presumption” of non-domicile pursuant to R.C.
5747.24(B)(1). In order to be entitled to the presumption of non-domicile in Ohio, R.C.
5747.24(B)(1) requires a verified statement that includes certain contents:

“In the statement, the individual shall verify both of the following:

(2) During the entire taxable year, the individual was not domiciled in this state:

(b) During the entire taxable year, the individual had at least one abode outside this
state.”

The statute goes on to provide if the statement is “false,” then the individual is presumed
to be domiciled in Ohio and must bear the burden of proving domicile in some other state by the
preponderance of the evidence. R.C. 5747.24(B)(2)(b). The affidavit form on which an
individual makes the verified statement is promulgated by the Tax Commissioner and requires
the individual to attest that he meets the statutory requirements:

“Under penalty of perjury, I declare all the following to be true:

1. I was not domiciled in Ohio at any time during taxable year 2008. I was

domiciled in

2. T had at least one abode (place where I lived) outside of Ohio for the entire
taxable year. Name of city (or cities), state(s) (if with the USA) and country

(if not within the USA where I lived if different from statement 1, above.”

1



ST 47.

In this way, the affidavit form promulgated by the Tax Commissioner requires the same
verified affirmations as the statute.

Dr. Cunningham filled out the affidavit form and swore that that Ohio was not his
domicile and that Tennessee was his state of domicile. ST 47. Both of those statements are
false. Before the Tax Commissioner and at hearing before BTA, Dr. Cunningham admitted that
Tennessee was not his state of domicile. And, in fact, his relationship with Ohio is identical to
his wife’s.

These facts should have been enough to allow the Tax Commissioner to disregard the
affidavit of non-domicile, and to find Dr. Cunningham an Ohio resident subject to income tax
during 2008. Because the affidavit was false, Dr. Cunningham bore the burden of proving
domicile outside Ohio under the ordinary common law definition of domicile—which he cannot
do. R.C. 5747.24(C).

Under Ohio’s long-settled common law definition, “the domicile of a person [is] where
he has his true, fixed, permanent home and principal establishment, and to which, whenever he is
absent, he has the intention of returning.” Sturgeon v. Korte, 34 Ohio St. 525, 535 (1878)
(quoting Story’s Conflict of Laws, § 39); In re Paich’s Estate, 90 Ohio L. Abs. 470 (8" Dist.
1962). As early as 1878, this Court regarded domicile principles as “well settled rules * * * [that
were in existence] when the constitution was adopted.” Sturgeon, 34 Ohio St. at 535.

Under any objective measure, the Cunninghams were domiciled in Ohio before, during,
and after 2008 under the common law standard. The Cunninghams were born and raised in
Ohio. BTA Hearing Transcript (Tr.) at 63-64; 136-137. They raised their own children here, in

Ohio homes. Hr. Tr. at 63-65; 86, 102; Ex F, G; Statutory Transcript (“ST”) at 7, 18-37. The



Cunninghams were licensed professionals in Ohio, who pursued their careers in the state and
retired here. Tr. at 69-72; 72-74; 137-139. The Cunninghams paid Ohio taxes until 2007, prior
to this assessment, and concede that they were domiciled in Ohio for all previous tax years. Tr.
at 74.

The Cunninghams have continually reaffirmed under penalty of law that Ohio is their
domicile in order to vote, drive, register vehicles, and receive real property tax reductions
(through the Homestead Exemption and the Owner-Occupied Reductions provided in R.C
323.152 and R.C. 323.153). Tr. at 58, 140; Hearing Ex. C; 58, 83, 84, 141-142, 143; Hearing
Ex. D; 88, 91, 144; Hearing Ex. B, ST at 13-15. Even the Cunningham’s dogs were registered in
Hamilton County. Tr. at 66, 125. By their own actions, their intentions are clear—the
Cunninghams have regarded Ohio as home, and intend to return here whenever they leave.

At the Tax Commissioner’s administrative hearing and the BTA evidentiary hearing, the
Cunninghams disavowed a Tennessee domicile. It is advantageously convenient that the
Cunninghams no longer assert that Tennessee was their state of domicile for 2008. Tr. at 97, 98,
99, 100, 101. Under the Tennessee income tax law, individuals domiciled in that state must pay
tax on all interest and dividend income earned or received in a tax year. Tr. at 56, 57, 101, 143;
Exs. A, H, [; Joint Hearing Ex. 1. Had the Cunninghams been domiciled in Tennessee in 2008,
they would have been required to have paid Tennessee taxes on such income. They have never
made such a payment to Tennessee.

Moreover, according to the Cunninghams’ own testimony at the BTA hearing, they
improperly benefitted—by avoiding Ohio and federal income taxation—by listing their
Tennessce property as a qualifying “vacation home” on their federal tax returns. Tr. at 42, 112;

Joint Hearing Ex. 1. Specifically, in their federal income tax returns for several years, including



for 2008, the Cunninghams claimed substantial reductions to their federal adjusted gross income
(and therefore their reported Ohio income) on the basis that that they spent less than two weeks
in the Tennessee vacation home—a statement that supports the Tax Commissioner’s finding that
the claim of Tennessee domicile was false. Id.

Despite these repeated representations under penalty of perjury in their federal income
tax returns for 2008 and for several other tax years, the Cunninghams testified at the BTA that
their federal income tax returns were incorrect—they actually spent far more time than two
weeks in the Tennessee home in 2008 (albeit not enough time to establish domicile there). Tr. at
109. Yet despite admitting that they were not entitled to reduce their federal adjusted gross
income as they did in their 2008 return, the Cunninghams have not filed an amended return since
then. Tr. At 45.

This vacation-home example perfectly demonstrates that, for the Cunninghams, the
questions of where they lived and for how long depend upon the tax consequences of the answer.
When it helps the Cunninghams to avoid Ohio income tax, they swear that they are domiciled in
Tennessee. ST at 47. But quite the contrary is true when Ohio-domicile status helps the
Cunninghams to avoid other taxes. To avoid Tennessee income tax, they claim that they are not
domiciled in Tennessee. Tr. at 97, 98, 99, 100, 101. And, to reduce their taxable income for
their federal income tax returns (which, in turn reduces their taxable Ohio income), the
Cunninghams swore to have a primary address in Ohio and to have spent less than 14 days in
their Tennessee vacation home. Tr. at 42, 112; Joint Hearing Ex. 1-7. Similarly, for Ohio real
property taxation, the Cunninghams are happy to attest that they are domiciled in their

Cincinnati-area family home so as to obtain Ohio property tax reductions based on Ohio



domicile status, while still filing statements of non-domicile for income tax purposes in the same
years. Tr. at 88, 91, 144; Hearing Ex. B, ST at 13-15.

The Tax Commissioner determined that Mrs. Cunningham was domiciled in Ohio and
therefore was an Ohio “resident” for income tax purposes under R.C. 5747.01(1) and 5747.24.
The BTA affirmed this determination.

With regard to Dr. Cunningham, the Tax Commissioner properly determined that Dr.
Cunningham’s affidavit of non-domicile was false. Not only was the statement that Ohio was
not the Cunninghams’ domicile state false, but also the assertion that his place of domicile was
Tennessee. Because Dr. Cunningham’s affidavit contained false statements, it was disregarded
by the Tax Commissioner.

In light of the false statements, the Tax Commissioner applied the same standard of proof
of residency to Dr. Cunningham as to his wife, according to the operation of R.C. 5747.24(B)
and (C). This is natural, because the Cunninghams shared exactly the same set of facts regarding
Ohio domicile. Also naturally, the Tax Commissicner concluded that, as a person with an Ohio
domicile, Dr. Cunningham was responsible for Ohio income tax.

The BTA reversed the Tax Commissioner’s determination that the affidavit was false. In
doing so, the BTA completely ignored the false statement in the affidavit that Dr. Cunningham
was domiciled in Tennessee. This false statement alone was enough to set aside the affidavit.

Moreover, the BTA erred in it’s understanding of the meaning of “domicile” under R.C.
5724. According to the BTA, the Tax Commissioner is “overreading” R.C. 5747.24 by requiring
a sworn statement regarding non-Ohio domicile under that term’s well-settled and long
established plain meaning. BTA Decision at 4. Far from it, the Tax Commissioner merely read

the statute as written, and took seriously the plain language of the statutory command that the



individual file a verified statement which states that “[dJuring the entire taxable year, the
individual was not domiciled in this state.” R.C. 5747.24(B)(1)(a).

It is the BTA that “reads more into the statute” than exists in its plain language. In the
BTA’s view, the term “domicile” has different meanings under each division of R.C. 5747.24,
even though the term is not separately defined and is used in an undifferentiated way throughout
the statute. Respectfully, it is the BTA that is “overreading,” the statute by crafting, sua sponte,
different definitions for the same word in the same statute.

For the BTA, the term “domicile” in R.C. 5747.24(B) means merely the number of
contact periods in Ohio plus an out of state abode, while under R.C. 5747.24(C) and (D),
“domicile” has the same meaning as under common law. Thus, according to the BTA, when Dr.
Cunningham filed his statement of non-domicile, he was merely and properly attesting to his
number of contact periods and that he owned an out-of-state abode. Therefore, according to the
BTA, he is entitled to presumptively non-resident status.

In other words, for the BTA, only two facts are relevant under R.C. 5747.24(B): whether
the individual spent more than half the year outside Ohio (measured by “contact periods™) and
whether the individual owns an out of state abode. But for R.C. 5747.24(C) and (D), according
to the BTA, the term domicile bears its ordinary common law meaning. The BTA’s chameleon-
like interpretation of the meaning of the term “domicile” in R.C. 5747.24 means that the term’s
meaning changes depending on what division of that statute the term appears.

Accordingly, the BTA decision brushes aside the facts of Dr. Cunningham’s Ohio
domicile as irrelevant. The statutes—according to the BTA’s twisted reading—contain a
loophole that can be exploited by certain Ohio domiciliaries to avoid Ohio income taxation

altogether. Indeed, the BTA’s holding means that Dr. Cunningham can be an Ohio resident for



every purpose but income tax—thereby avoiding income tax not just in Ohio, but in any other
state as well. The law does not contemplate such a result. Nor can the statutes bear the strain of
the BTA’s interpretation. This artificial reading of the statute fails on multiple grounds.

First and foremost, the plain language of the statute requires a statement regarding
“domicile” under R.C. 5747.24(B)(1)(a). The word “domicile” is used in the statute, and it is an
individual taxpayer’s “domicile” outside of Ohio that must be verified by the individual—not
through some other measure like contact periods. R.C. 5747.24(B)(1)(a).

The term “domicile” is not separately defined for R.C. 5747.24 or any of the various
divisions within that statute. When no separate definition is provided, this Court presumes that
the General Assembly uses the ordinary meaning of words like “domicile” when it enacts a
statute, including the term’s evolved, technical legal meaning. See R.C. 1.42; Hoffman v. State
Med. Bd., 113 Ohio St.3d 376, 2007-Ohio-2201, 4 26. And, the General Assembly is presumed
to know the existing common law (including the well-settled precedent on domicile) when
passing a law. See Walden v. State, 47 Ohio St.3d 47, 56 (1989). Accordingly, statutes must be
read with the existing common law definitions in mind. 7d.

Further, if the General Assembly intended to ascribe a different meaning to “domicile,”
such meaning would be in derogation of the well-settled common law, and a plain and
unambiguous statement that the General Assembly intended to vary from the settled meaning is
required. Mandelbaum v. Mandelbaum, 121 Ohijo St.3d 433, 2009-Ohio-1222, 9 29; Carrel v.
Allied Prods. Corp., 78 Ohio St.3d 284, 287 (1997). Such a statement is not present in R.C.
5747.24.

Furthermore, a reading of the whole statute shows that the General Assembly used the

undifferentiated term “domicile” throughout the divisions. The phrase cannot have a different



meaning under a particular division of the same statute where no separate definition is provided.
State ex rel. Asti, 107 Ohio St.3d 262, 2005-Ohio-6432, at 9 28; Schuholz, 111 Ohio St. at 325
(1924).  Because each division of R.C.5747.24 uses the same term “domicile” in an
undifferentiated manner, each division shares the same plain meaning. See State ex rel. Asti v.
Ohio Dept. of Youth Servs., 107 Ohio St.3d 262, 2005-Ohio-6432, § 28; Schuholz v. Walker, 111
Ohio St. 308, 325 (1924) (“a word repeatedly used in the statute will be presumed to bear the
same meaning throughout the statute.”); Henry v. Trs., 48 Ohio St. 671, 676 (1891).

Thus, by the plain language of R.C. 5747.24(B), in order to be entitled to file a statement
of non-domicile, one must actually not have an Ohio domicile.

Even stranger, the BTA’s reading of the statute would allow Dr. Cunningham to claim
that he has no domicile anywhere for purposes of income taxation. That cannot be right. First, it
upends the long-established principle that everyone must be domiciled somewhere and that the
law presumes each person has a domicile. Sturgeon, 34 Ohio St. at 534 (“The law ascribes a
domicile to every person, and no person can be without one.”); Saalfield, 86 Ohio App. at 226
(“Every person must be domiciled somewhere.”).

Second, even if there was any ambiguity in the statute (and there is not), the ordinary
rules of construction require that “domicile” means common-law domicile.

Essentially, the BTA’s reading would defeat the intended operation of the statute. R.C.
5747.24 is the Ohio income tax residency statute and its purpose is to provide the various
burdens of proof under which domicile is to be measured. Pursuant to R.C. 5747.24, the amount
of time one spends outside Ohio corresponds with the burden of proof required to show out of
state domicile—the more time out of state, the easier it is to prove non-Ohio domicile: (1) Under

R.C. R.C. 5747.24(B)(1)(a), a person domiciled outside Ohio, who spends more than half the



year outside the state, and owns an out of state abode, may attest to non-domicile by affidavit
and obtain a “presumption” of non-domicile. The burden is then shifted to the Tax
Commissioner to demonstrate that the affidavit is “false.” (2) Under R.C. 5747.24(C), if a
person spends more than half the year outside Ohio, but does not file an affidavit, the person is
presumed to have an Ohio domicile, and must rebut the presumption with “a preponderance of
the evidence to the contrary.” (3) Finally, under R.C. 5747.24(D), a person who spends more
than half the year inside Ohio is presumed to have an Ohio domicile, and must rebut the
presumption with “clear and convincing evidence to the contrary.” Under any division of R.C.
5747.24, the relevant inquiry is “domicile.”

The BTA’s reading of R.C. 5747.24 would upend the General Assembly’s statutory
scheme by changing the fundamental purpose of the statute. Under the BTA’s view, R.C.
5747.24 is not about burdens of proof, but, rather, creates a different standard of domicile for a
certain group of Ohio domiciliaries who—unlike everyone else—maybe domiciled in Ohio
under the common law, but not for income tax purposes. This is a fundamental overexpansion of
the legislative will, as expressed in the plain language of R.C. 5747.24.

More fundamentally, such an understanding would threaten to create constitutional
problems with R.C. 5747.24, and this Court interprets statutes in a manner that avoids
constitutional conflicts. McFee v. Nursing Care Mgmt. of Am., Inc., 126 Ohio St.3d 183, 2010-
Ohio-2744, 9 27; State v. Sinito, 43 Ohio St.2d 98, 101 (1975). Essentially, the BTA’s holding
means that Ohio is a “no income tax state,” but only for a certain category of Ohio domiciliary.
Namely, those persons (like Dr. Cunningham) who spend less than half the year here, have an

out-of-state abode, and file a statement of non-domicile, would be entitled to be domiciled here



for all other purposes, but need not pay income tax. Yet everyone else is subject to income tax
under the common law domicile standard.

Thus, under the BTA’s view, among similarly situated Ohio domiciliaries, the difference
between filing a form or not creates differences in the legal standard for taxability and the
presumption that applies. This difference plays out in this very case—Dr. Cunningham filed a
statement of non-domicile and claims that a different standard of domicile applies to him. His
wife, on the other hand, shares the same facts and circumstances save for the non-domicile
statement—and therefore bears the burden of proving a change in domicile under common law, a
burden that she could not carry. Because of the filing of a single form, Dr. Cunningham has a
“nowhere domicile” and pays no Ohio income tax. In contrast, because Mrs. Cunningham didn’t
file the form, she is an Ohio domiciliary and subject to Ohio income tax. But these disparate
results under the law, with the exception of the filing of the statement, arise from under the
otherwise identical set of facts. This set of circumstances could cause problems of constitutional
dimensions, and the statute cannot be interpreted in such a manner.

Finally, when the BTA concluded its review of this matter, it failed to order a remand of
the matter to the Tax Commissioner for consideration of the allocation and calculation of the
Cunninghams’ income that is subject to Ohio taxation. In not doing so, the BTA essentially left
the matter of the income tax liability, as it pertained to Mrs. Cunningham, unresolved.

For the reasons set forth in this brief, the Tax Commissioner respectfully requests that this Court
reverse the BTA’s decision that Dr. Cunningham did not have an Ohio domicile for the 2008 tax
year. Alternately, if the disposition is that only Mrs. Cunningham has an Ohio domicile, the Tax

Commissioner respectfully requests this Court to remand the cause to the BTA, with an order to
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remand the matter to the Tax Commissioner for further consideration of the allocation and
calculation of Mrs. Cunningham’s income that is subject to Ohio taxation.

L. STATEMENT OF FACTS AND STATEMENT OF THE CASE

A. Statement of the Facts

The Cunninghams were domiciled in Ohio long before and after the years at issue in this
case, as they admit and repeatedly affirmed under penalty of law. Tr. at 58, 74, 140: Hearing Ex.
C; 58, 83, 84, 141-142, 143; Hearing Ex. D; 88, 91, 144; Hearing Ex. B, ST at 13-15. The facts
of the Cunninghams’ domicile are set forth in greater detail in the Argument Section below, and
will not be reproduced here, for the sake of brevity.

But, suffice it to say, the Cunninghams purposefully availed themselves of benefits
available only to Ohio domiciliaries, including among other things, taking the Homestead
Exemption and Owner-Occupied Reduction on their Cincinnati-area home, filing federal income
tax returns as Ohio residents, voting in Ohio, and obtaining drivers” licenses in Ohio. Tr. at 58,
63-65, 69-74, 88, 91, 136-140, 144; Hearing Ex. C; 58, 83, 84, 141-142, 143; Hearing Ex. D; 88,
91, 144; Hearing Ex. B, ST at 12, 13-15. The Cunninghams obtained professional licenses in
Ohio, and are retired here. Tr. at 69-72; 72-74; 137-139.

For every year prior to this assessment, the Cunninghams paid Ohio income taxes and
concede that they were domiciled in Ohio for all previous tax years. Tr. at 74.

In the year at issue (and since 1992), the Cunninghams owned a large family home in the
Cincinnati, Ohio, area where they raised their children and used as their mailing address. Tr. at
63-64; 84, 86, 91-92, 102; Hearing Ex. F, Hearing Ex. G; ST at 7, 15, 18-37. At the same time,
they filed a federal income tax return for 2008 identifying their primary address as in Ohio. Joint

Hearing Ex. 1 at 7. In this same return, they claimed their other house (in Tennessee) as a
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“vacation home,” where they resided for fewer than 14 days of the year, in order to obtain a
reduction on income tax. Joint Hearing Ex. 1 at 7. By their own admissions and actions, the
Cunninghams have never abandoned their Ohio domicile or established a new domicile
elsewhere.

Still, on March 13, 2009, Dr. Cunningham filed with the Ohio Department of Taxation a
statement of non-Ohio domicile for the 2008 tax year. ST at 47. On this form, Dr. Cunningham
declared that his domicile was Tennessee and that he was not domiciled in Ohio. ST at 47;
Hearing Ex. A.  Mrs. Cunningham did not file such a statement for the 2008 tax year. See ST,
Tr. at 132, 143; BTA Decision at 5. Moreover, the Cunninghams did not file a 2008 individual
income tax return, or make any payments on their 2008 income tax liability.

B. Statement of the Case

The Tax Commissioner issued an assessment to the Cunninghams. ST at 45. The
Cunninghams filed a petition for reassessment, in which they contended they were not residents
of Ohio and were not required to file an Ohio income tax return. ST at 44.

The Tax Commissioner began his review of their argument by considering the statutory
definition of “resident,” at R.C. 5747.01(I), which provides that as relevant to this appeal, a
resident is “[a]n individual who is domiciled in this state, subject to 5747.24 of the Revised
Code.” R.C 5747.24 is a burden-shifting statute, which provides a different burden of proof for
demonstrating domicile depending on the amount of time that one spends in the state and
whether one owns an abode outside Ohio. Generally, under R.C. 5747.24, the more time one
spends outside Ohio, the lower the standard of proof of domicile. And, if one combines a high
amount of time outside the state, with an out-of-state abode, and a sworn statement of non-

domicile, then non-Chio domicile is “presumed.” The non-Ohio domicile presumption is
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disregarded if the Tax Commissioner finds that the sworn statement of non-domicile is “false.”
And under any division of R.C. 5747.24, the relevant inquiry is “domicile.”

The Tax Commissioner’s review of this case reached the conclusion that Cunninghams
were domiciled in Ohio and that Dr. Cunningham’s affidavit was false. ST at 3. The statements
were false, because Dr. Cunningham was domiciled in Ohio, and was not domiciled in
Tennessee. ST at 3. In light of the false statements, the Tax Commissioner determined that the
presumption of non-Ohio domicile in R.C. 5747.24(B) did not apply to Dr. Cunningham.
Accordingly, the burden was upon Dr. Cunningham to demonstrate non-Ohio domicile by the
“preponderance of evidence” under R.C. 5747.24(C). ST at 3. The Tax Commissioner
determined that the Cunninghams failed to meet this burden to rebut the statutory presumption of
Ohio domicile. ST at 3.

Ultimately, the Tax Commissioner determined that the Cunninghams remained
domiciliaries of Ohio and were “subject to both the Ohio individual income tax and its
concomitant filing requirement.” ST at 3.

The Cunninghams appealed to the BTA. Notice of Appeal, dated December 19, 2011. In
their Notice of Appeal, the Cunninghams contended that they met the requirements of R.C.
5747.24(B) and were entitled to the irrebutable presumption of non-domicile in Ohio. The
Cunninghams also presented evidence to support their claim that they had fewer than 182 contact
periods in Ohio for 2008. The BTA reviewed the Cunningham’s domicile status separately,
because only Dr. Cunningham filed the statement, and each taxpayer is required to file their own
statement of non-Ohio domicile. See R.C. 5747.24 (referring to “an” or “the individual”).

With respect to Dr. Cunningham, the BTA concluded that the “false statement” referred

to in R.C. 5747.24(B) referred only to the number of contact periods in Ohio and whether the
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aftiant owned an abode outside of Ohio. Although the statute plainly requires that the taxpayer
file a statement that “[dJuring the entire taxable year, the individual was not domiciled in this
state,” the BTA incorrectly concluded that the Tax Commissioner was not entitled to inquire into
the truthfulness of that attestation. Thus, the BTA incorrectly concluded that the Tax
Commissioner could not consider whether Dr. Cunningham truthfully attested to non-Ohio
domicile. Id. Thereafter, the BTA concluded that Dr. Cunningham complied with all of the
requirements of R.C. 5747.24(B) and was entitled to the irrebuttable presumption of non-
domicile in Ohio for 2008. The BTA declined to find a conflict between the statement of non-
domicile, declared under penalties of perjury, and Dr. Cunningham’s admitted Ohio domicile
status. Nor did the BTA did mention in its decision, Dr. Cunningham’s false statement that
Tennessee was his domicile.

In contrast to the BTA’s findings applicable to Dr. Cunningham, the BTA concluded that
Mrs. Cunningham retained her domicile in Ohio, because she filed no affidavit and had not
presented sufficient evidence to show a change in domicile from Ohio.

Although the BTA found only one spouse subject to Ohio tax, the BTA did not make any
attempt to apportion the spouses’ relative income on their joint return in order to determine the
amount of tax owed by Mrs. Cunningham to Ohio. That issue was not properly presented to the
BTA for its review. But neither did the BTA remand the case to the Tax Commissioner to make
that determination. As a result, Mrs. Cunningham’s outstanding income tax liability remains
unresolved.

The Tax Commissioner now seeks review before this Court. Notice of Appeal to

Supreme Court (April 7, 2014).
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Hi. LAW AND ARGUMENT

When the Supreme Court reviews decisions of the BTA, the Court determines whether the
BTA’s decision is reasonable and lawful. Gallenstein v. Testa, 138 Ohio St.3d 240, 2014-Ohio-
98, 4 14. BTA decision is unreasonable and unlawful if it is based on incorrect legal
conclusions, and a decision of this nature is reversed by a reviewing court. 7d.

In this case, the BTA unreasonably and unlawfully failed to consider traditional notions of
common law domicile in conjunction with its review of the R.C. 5747.24(B) statement that Dr.
Cunningham filed in lieu of his Ohio 2008 income tax return. Of secondary concern is the
BTA’s failure to remand its conclusion with respect to Mrs. Cunningham to the Tax
Commissioner for allocation and calculation of her outstanding income tax liability. The failure
to remand leaves Mrs. Cunningham’s tax liability unresolved. In both instances, the BTA
reached incorrect legal conclusions and those decisions were unreasonable and unlawful. Thus,
this Court should reverse the BTA’s decision that Dr. Cunningham did not have an Ohio
domicile for the 2008 tax year. Alternately, if the disposition is that only Mrs. Cunningham has
an Ohio domicile, the Tax Commissioner respectfully requests this Court to remand the cause to
the BTA, with an order to remand the matter to the Tax Commissioner for further consideration
of the allocation and calculation of Mrs. Cunningham’s income that is subject to Ohio taxation.

Proposition of Law No. 1:

Under the widely-held and long-settled common law, a person’s domicile is
the place where a person has a true, fixed, permanent home. Once
established, domicile continues until the person abandons it and intends to
abandon it. Every person must have a domicile somewhere and no person
may have more than one domicile at the same time.

A. The well-settled and widely-held legal principles of domicile
The legal concept of domicile is well-established in Ohio. As a general principle, the

domicile of a person is the place where the person has a true, fixed, permanent home and
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principal establishment. In re Paich's Estate, 90 Ohio Law Abs. at 473. It is the place to which
a person intends to return whenever the person is absent and from which the person has no
present intent to move. Sturgeon, 34 Ohio St. at 535; In re Paich’s Lstate, at 473. Thus,
domicile has two components: an actual residence in a particular jurisdiction and an intention to
make a permanent home in the jurisdiction. In re Estate of Hutson, 165 Ohio St. at 119; In re
Protest of Brooks, 155 Ohio App.3d 384, 2003-Ohio-6525, 9 22.

It is a fundamental principle of law that every person must have a domicile somewhere,
that that no person may have more than one domicile at the same time. City of Springfield v.
Beits, 114 Ohio App.3d 70, 73 (2™ Dist. 1996); Board of Ed. of City School Dist. of City of
Oakwood v. Dille, 109 Ohio App. 344, 348 (2nd Dist. 1959). Similarly, a domicile is not lost
until a new one is acquired, and an original domicile is presumed to continue until a person has
acquired another domicile by actual residence, with the intention of abandoning the original
domicile. Saalfeld, 86 Ohio App. at 226; Spires v. Spires, 7 Ohio Misc. 197, 200-201 (C.P.
1966). A person with no permanent abode retains the last permanent domicile. In re Estate of
Hutson, 165 Ohio St. at 119; Grant v. Jones, 39 Ohio St. 506 (1883).

The burden of proving a change in domicile is on the party who claims the change. In re
Sayle’s Estate, 51 Ohio Law Abs. 46, 47-48 (Sth Dist. 1948). In this regard, a person would
need to show by a preponderance of the evidence that he or she (1) intended to change domicile,
(2) intended to select a new domicile, and (3) accompanied such intention with acts indicating a
bona fide selection of a new domicile. Saalfield, at 226. Evidence of where a person lives, or
the residence, is usually considered to be the abode and domicile of the person. In re Paich’s
Estate, at 473. Whether a person intended to change that domicile is dependent upon the

manifestations of that persons intention, such as: the person’s own acts and declarations, and
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consideration of the person’s surrounding circumstances, such as family relations, business
pursuit and vocation in life, mode of life, means, fortune, earning capacity, conduct, habits,
disposition, age, prospects, residence, lapse of time, voting, and payment of taxes. Smerda v.
Smerda, 35 0.0. 472, 475 (C.P. 1947).

These foregoing principles of domicile are not unique to Ohio. These concepts of
domicile as contained within Ohio’s common law are the same throughout the United States.
See, e.g., 25 Am.Jur. 2d Domicil, Sections 1-70 (2004) (citing to cases from throughout the
country). In fact, the federal standard for domicile is also that “place where a person has a true,
fixed, and permanent home and principal establishment and to which he has the intention of
returning whenever he is absent therefrom.” Law of Federal Courts (6™ Ed. 2002), Section 26,
The Meaning of Citizenship (for federal purposes, domicile is pertinent to determinations of
diversity jurisdiction). Decisions from other jurisdictions provide further clarification and
elucidation on the subject. For instance:

-Although one spouse’s domicile is not determinative of the other spouse’s domicile and

each may establish a domicile as each chooses, a husband and wife are presumed to have

the same domicile. McClendon v. Bel, 797 So.2d 700, 704 (La. Ct. App. 2000); Blount v.

Boston, 718 A.2d 1111, 1123-1124 (Md. 1998).

-If person claims to have changed domicile, but the evidence of whether a change

occurred is conflicting, the original, or former, domicile is favored over the claimed

newer domicile. Ex parte Weissinger, 22 S0.2d 510, 514 (Ala. 1945); Elwert v. Elwert,

248 P.2d 847, 853 (Or. 1952).

-A person’s statements of his or her intent as to domicile are admissible and should be

considered in determining the person’s domicile. Blount, at 1115. But additional

evidence should also be considered, such as where the person votes, obtains a driver’s
license and registers vehicles, pays property taxes, and carries on a business or

occupation. 25 Am.Jur. 2d Domicil, Sections 62-68.

-If there is a conflict between the person’s stated intent of domicile and the person’s

actions, the actions have greater evidentiary value because the actions of a person speak

louder than his or her words. District of Columbia v. Murphy, 314 U.S. 441, 454-455, 62
S.Ct. 303, 86 L.Ed.2d 329 (1941); Bay State Wholesale Drug Co. v. Whitman, 182 N.E.
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361, 363 (Ma. 1932); Oglesby v. Williams, 812 A.2d 1061, 1071-1072 Md. 2002);
Petition of Pippy, 711 A.2d 1048, 1058-1059 (Pa. Commw. Ct. 1998).

B. Ohio has been the domicile of the Cunninghams before, during, and after 2008

The BTA determined that Mrs. Cunningham was domiciled in Ohio and the
Cunninghams have not challenged that determination. Because Dr. Cunningham shares essential
the same facts regarding domicile as his wife, the BTA would presumably have found him an
Ohio domiciliary, were it not for the BTA’s twisted reading of R.C. 5747.24.

In spite of the BTA’s decision, the indicia of domicile that are shared by the
Cunninghams are manifestly correct and the Cunninghams do not contest these facts. Further,
the indicia of domicile in this case clearly evidence that not only have the Cunninghams
established domicile in Ohio, as detailed below, but that the statements made by Dr.
Cunningham on his affidavit of non-Ohio domicile—that he was not domiciled in Ohio and was
domiciled in Tennessee—was patently false. ST at 47.

1. The Cunninghams have spent their lives in Ohio and paid Ohio income taxes in every
prior year.

The Cunninghams were born and raised in Ohio. Tr. at 63-64; 136-137. They raised their
children here and the children attended Ohio schools. Tr. at 64-65. The Cunninghams
maintained and inhabited a large family home in Ohio, which they used as their mailing address.
Tr. at 63-64; 86, 102; Hearing Ex. F, Hearing Ex. G; ST at 7, 18-37. Dr. Cunningham is an
endodontist. He practiced in this state and obtained and maintained his professional licensure
here for his entire professional career. Tr. at 69-72. He incorporated his businesses in Ohio and
established his practice near his family home. Tr. at 72-74. Mrs. Cunningham was a teacher.
She received her teaching license in Ohio, spent her whole teaching career here, and draws a

pension from the State Teachers’ Retirement System. Tr. 137-139.
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The Cunninghams paid Ohio taxes until 2007, prior to this assessment, and concede that
they were domiciled in Ohio for previous tax years. Tr. at 74. The Cunninghams filed a joint
federal income tax return for 2008 and identified Ohio as the primary address. Joint Hearing Ex.
1.

These foregoing general facts about the Cunninghams indicate that they have clearly
intended to make Ohio their home and is the place to which they intend to return when absent.
Sturgeon, 34 Ohio St. at 535; In re Protest of Brooks, 155 Ohio App.3d at § 22.

2. The Cunninghams have maintained a large homestead in the Cincinnati area for
twenty-two years.

The Cunninghams own a large family dwelling in Hamilton County. St. 15. They have
owned it and lived in it for twenty-two years- since 1992. Tr. at 84. They raised their children in
this house. Hr. Tr. at 91-92. The house sits on nearly five acres, has 6 bedrooms, four full and
two half baths, and is over 4,000 square feet. St. 15. The Auditor valued the house at over one
million dollars. Id. The electric bills for‘ the property show consistent, year-round power usage.
See Hearing Ex. F. Thus, the Cunninghams clearly have an actual residence in Ohio. In re
Protest of Brooks, 155 Ohio App.3d at §21-23.

3. The Cunninghams have applied for, and taken, the real property tax reduction benefits
of the Homestead Exemption and Owner-Occupied Reduction and both require
affirmative representations of Ohio domicile status.

The Cunninghams applied for, and received, both the Homestead Exemption and the
Owner-Occupied Reduction for their Cincinnati-area homestead. Tr. at 88, 91, 144; Hearing Ex.
B; ST at 12.

By definition, the property tax reductions are only available for “A dwelling * * * owned

and occupied as a home by an individual whose domicile is in this state * * * » R.C. 323.151

(emphasis added). Accordingly, the Homestead Exemption and the Owner-Occupied Reduction
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are available only for property that is occupied by persons whose domicile is in Ghio. On the
applications for both of these reductions, the Cunninghams provided a sworn statement that they
qualified for the exemption. See Hearing Ex. B-1. When the Cunninghams applied for, and
received, the two real property tax exemptions, they affirmatively represented that their domicile
was Ohio. See R.C. 323.153(A) (Homestead Exemption); R.C. 323.152(B) (Owner-Occupied
Reduction); R.C. 323.151 (definition of “homestead” for both reductions).

Moreover, the instructions for the Homestead Exemption application explain that the tax
reduction is only available for the home that you “own and occupy as your principal place of
residence.” Id. And the instructions continue: “A person has only one principal place of
residence; your principal place of residence determines, among other things, where you are
registered to vote and where you declare residence for income tax purposes.” Hearing Ex. B-3
(emphasis added).

The definition of “principle place of residence” used in these two real property tax
exemptions is synonymous with the definition of common-law domicile: that a person can have
only one domicile at a given time and that domicile represents the place where the person has a
true, fixed, permanent home and principal establishment. Dille, 109 Ohio App. at 348; In re
Paich’s Estate, 90 Ohio Law Abs. at 473; Spires, 7 Ohio Misc. at 200-201.

4. The Cunninghams have voted in Ohio for the last 20 years and they voted in Ohio in
2008.

The Cunninghams have consistently voted as Ohio resident citizens over, at least, the last
twenty years. In 2008, they requested absentee ballots for the primary and general elections and
affirmatively represented that their residence in Ohio was fixed and the place to which they

intended to return when absent. R.C. 3503.02; Tr. at 58, 140. The ballots the Cunninghams
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voted on contained national and local issues and candidates, and the Cunninghams swore that
they were qualified to vote on these matters. Tr. at 58, 140; Hearing Ex. C.
Ohio only permits voting in Ohio in the district in which a citizen has his residence. R.C.
3503.01. A person’s residence is determined in accordance with R.C. 3503.02, which provides:
“(A) That place shall be considered the residence of a person in which the
person’s habitation is fixed and to which, whenever the person is absent, the
person has the intention of returning.
“(B) A person shall not be considered to have lost the person's residence who

leaves the person's home and goes into another state or county of this state, for
temporary purposes only, with the intention of returning.

% % %

“(E) If a person removes to another state with the intention of making such state

the person's residence, the person shall be considered to have lost the person's

residence in this state.”
R.C. 3503.02 (emphasis added). Pursuant to R.C. 3509.03(G), a voter secking to utilize an
absentee ballot must affirm that he is a qualified elector in the absentee ballot request. In other
words, the statutory qualifications that determine voting eligibility use the same terminology as
that used to determine common law domicile. Under R.C. 3599.11 false voter registration is

punishable as a fifth degree felony.

5. The Cunninghams have possessed Ohio driver’s licenses and Ohio vehicle registrations
Jor at least the past twenty years, including in 2008.

Before, during, and after 2008, the Cunninghams possessed and obtained driver’s licenses
issued by Ohio. Tr. at 58, 83, 84, 141-142, 143; Hearing Ex. D. Mrs. Cunningham obtained a
renewal of her Ohio driver’s license in 2008, and Dr. Cunningham renewed his license in 2009.
See Hearing Ex. D 6-7. See also Tr. at 58, 84, 142. The Cunninghams have also registered,

licensed, and titled their motor vehicles in Ohio for the past twenty years. See Hearing Ex. D;
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Tr. at 80-83, 141, 142. And in 2008, Dr. Cunningham purchased a 2002 Winnebago and
registered it to his Cincinnati-area address. See Hearing Ex. D-23; Tr. at 81.

In Ohio, only Ohio residents, or persons who “reside[] in this state on a permanent basis,”
are entitled to driver’s licenses. R.C. 4507.01. See also Prouse, Dash & Crouch, LLP v.
Dimarco, 116 Ohio 8t.3d 167, 2007-Ohio-5753, 9 7. The Burcau of Motor Vehicles requires
proof of residency for issuance of a driver’s license. See Ohio Adm.Code 4501:1-1-35, Ohio
Adm.Code 4501:1-1-21.  Accordingly, the Cunninghams represented to the Ohio Bureau of
Motor Vehicles that they were residents of Ohio and that they were residing in this state on a
permanent basis. These representations are equivalent to declaring a domicile, because the
Cunninghams are indicating that they have a residence in the state and that they intend to make
that residence permanent. In re Protest of Brooks, 155 Ohio App.3d at 9122.

C. The Cunninghams have not abandoned their Ohio domicile or established a new
domicile outside of Ohio

As is also evident from the factual record in this case, the Cunninghams have not
cstablished a domicile somewhere other than Ohio. Thus, as concluded by the Tax
Commissioner and disregarded by the BTA, the statement made by Dr. Cunningham on his
statement of non-Ohio domicile - that he was domiciled in Tennessee - was patently false. ST
47. This lack of domicile in Tennessee is demonstrated in a number of the Cunninghams’
actions, as detailed below.

First, the Cunningham’s admission of Ohio domiciliary status, by paying Ohio income
taxes for the tax years prior to 2008, gives rise to a strong presumption of Ohio domicile status
for the 2008 tax year: to overcome the presumption, the Cunninghams must demonstrate by
clear, objective, and probative evidence that they had abandoned their Ohio domicile and

replaced it with a new one outside Ohio. In re Estate of Hutson, 165 Ohio St. 115, 119 (1956);
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Sturgeon, 34 Ohio St. at 534-535; Saalfield v. Saalfield, 86 Ohio App. 225, 226 (12" Dist 1949);
City of E. Cleveland v. Landingham, 97 Ohio App.3d 385, 390 (8" Dist 1994). The applicable
Ohio income tax statutes have the same requirement. See R.C. 5747.24(B)(1)(b) and (C)
(imposing an affirmative evidentiary burden of proof on taxpayers to show that they are not
Ohio-domiciled, in the absence of verified, true statements of non-domicile status). At the BTA
hearing, the Cunninghams could not, and did not, prove a change in domicile because their
domicile never changed.

In the hearing of this matter, before the BTA Hearing Examiner, the Cunninghams
acknowledged that they were not domiciled in Tennessee for the 2008 tax year. Tr. at 97. The
Cunninghams also asserted that under any scenario, they did not live in Tennessee long enough
in 2008 so as to be required to file personal income tax returns, and they in fact did not file any
Tennessee income tax returns, even though they would have had qualifying taxable income (as
in, dividends and interest) if they had been Tennessee residents. Tr. at 97-101, 143; Hearing Ex.
H, Hearing Ex. I, and Joint Hearing Ex. 1.

The Cunninghams provided inconsistency and self-serving testimony regarding how they
used the Tennessee house in 2008. In the testimony to the BTA, the Cunninghams stated that
their use of the Tennessee house in 2008 was for more than 14 days. But on their jointly filed
2008 federal income tax return, the Cunninghams declared under oath that the Tennessee house
was a vacation home and that their use of the Tennessee house in 2008 was for less than 14 days.
By making this declaration, the Cunninghams were able to take certain deductions applicable to
vacation homes, to reduce their federal taxable income, and to correspondingly reduce their

income tax liability for federal and state income tax purposes.



The difference is significant and works a substantial inequity against Ohio—if the
Cunninghams spent more than 14 days in Tennessee in 2008, as they claimed at hearing—then
they improperly reduced their federal taxable income on their federal return for 2008 (and for
several other tax years), and thereby improperly reduced their Ohio income tax liability for 2008
(as well as for several other tax years). Plainly put, the Cunninghams underreported their income
and would owe more in tax. But, Ohio does not unilaterally adjust a taxpayer’s federal adjusted
gross income to account for improper reductions, because Ohio’s income tax starts with the
federal adjusted gross income amount. Instead, there should be an adjustment to the federal
return first. Yet despite admitting that they were not entitled to reduce their federal adjusted
gross income as they did in their 2008 return, the Cunninghams have not filed an amended return
since then. Tr. At 45. Thus, whatever amount of income tax Ohio receives from the
Cunninghams will be incorrectly understated.

Thus, the Cunninghams have either falsely attested to the IRS that they have vacation
property in Tennessee or they have falsely testified to the BTA and Tax Commissioner: either
they spent fewer than 14 days at the house in Tennessee (as they represented in their federal
income tax return), or spent more than 14 days—several months in fact—at the Tennessee house
(as they currently claim for Ohio taxation purposes).

Either way, it means that Dr. Cunningham’s sworn statement that he was domiciled in
Tennessee was false. It appears that the Cunninghams’ perspective on the payment of income
tax is to avoid the payment as they deem advisable, using whatever means is most to their

advantage.
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Moreover, the Cunninghams had the utility bills from the Tennessee house sent to their
address in Ohio. Tr. at 101; ST 18-37. And, the property record card for the Tennessee house
reflects that the owner’s address is that of the Cunninghams’ house in Ohio. ST at 7.

Consistent with the principles that every person must have a domicile somewhere, that a
person can have only one domicile at a time, and that a domicile is not lost until a new domicile
is acquired, the presumption that the Cunninghams retained the Ohio domicile applies. In re
Eistate of Hutson, 165 Ohio St. at 119; Betts, 114 Ohio App.3d at 73; Dille, 109 Ohio App.3d at
348; Saalfeld, 86 Ohio App. at 226; Spires, 7 Ohio Misc. at 201. Further, because of their
admission that they have not acquired a new domicile, the evidence fully supports the conclusion
that the Cunninghams did not intend to change their domicile from Ohio and took no actions to
effect any change in their Ohio domicile. Saalfeld, 86 Ohio App. at 227, In re Paich’s Estate,
90 Ohio Law Abs. at 473; Smerda, 35 Q.0. at 475; Tr. at 97.

D. The Cunninghams claim they have no domicile

For the purposes of this appeal, the Cunninghams essentially claim that they have no
domicile. But this is an impossible legal position. It is well-settled in the law that everyone has
a domicile somewhere and a person’s existing domicile is presumed to continue until the party
claiming a change proves that a new domicile has been acquired. Sturgeon, 34 Ohio St. at 534
(“The law ascribes a domicile to every person, and no person can be without one.”); Betts, 114
Ohio App. 3d at 73 (“Every person must be domiciled somewhere). Thus, the Cunninghams’
claim that they are domiciled nowhere is legally untenable, because by operation of law, the
Cunninghams’ domicile is Ohio until a new one is established. Saalfeld, 86 Ohio App. at 226;

Spires, 7 Ohio Misc. at 201.
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E. Summary

As a matter of common law, the Cunninghams have a domicile and it is Ohio. Ohio is
the location to which the Cunninghams have a true, fixed, permanent home, it is their principal
establishment, and there is no other location, in Tennessee or otherwise, which the Cunninghams
have established as their new domicile. Tt is these concepts of domicile that form the foundation
for the interpretation of R.C. 5747.24, which is the next issue to be addressed. And even though
this appeal pertains only to Dr. Cunningham’s domicile status, it is these same concepts and
indicia of domicile, possessed by both Dr. and Mrs. Cunningham, that provide the reasoning as
to why the statements made by Dr. Cunningham on his statement of non-Ohio domicile are false:
(1) because he was domiciled in Ohio, and (2) because he was not domiciled in Tennessee, all in
an attempt to avoid payment of any income tax to any jurisdiction.

Proposition of Law No. 2:

The residency statute, R.C. 5747.24, expressly incorporates the substantive
requirements of common-law domicile in each division and establishes which
evidentiary burden applies to a determination of a taxpayer’s residency in Ohio.

A. R.C. 5747.24 is a statute that sets the burden of proof for domicile at different
degrees of difficulty corresponding with the amount of time that an individual
spends in Ohio in a given tax year.

In Ohio, a “resident” must pay income tax. See R.C. Chapter 5747. A resident is defined
as “[a]n individual who is domiciled in this state, subject to section 5747.24 of the Revised
Code.” R.C. 5747.01(I)(1). R.C. 5747.24 sets forth burdens of proof applicable to residency
determinations based on the amount of time one spends in Ohio and whether one attests to out-
of-state residence and non-Ohio domicile, as further explained below.

Pursuant to R.C. 5747.24, the more time a person spends in Ohio, the harder it becomes

for that person to prove that he or she is does not have a domicile in this state. For instance, if a
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person has 183 or more contact periods’ with Ohio, that person is “presumed” to be domiciled in
Ohio, and that presumption may be rebutted by the individual only with “clear and convincing
evidence.” R.C. 5747.24(D). Similarly, if an individual has fewer than 183 contact periods in
the state, that person is again “presumed” to be domiciled in the state, but that presumption may
be rebutted with a lesser evidentiary standard: a “preponderance of the evidence.” R.C.
5747.24(C).

However, if an individual has 182 or fewer contact periods with the state, has an out-of-
state abode, and files “a statement . . . verifying that the individual was not domicﬂed in this
state,” then the presumption shifts. In this instance, an individual is “presumed to be not
domiciled in the state.” R.C. 5747.24(B). The individual loses the presumption of non-domicile
and is subject to the higher burden of proof in division (C) if the Tax Commissioner finds that
that statement contains a “false statement.” Id. If such a showing is made, the individual would
then be considered to be presumed to have an Ohio domicile, subject to rebuttal with a
preponderance of the evidence. d.

Thus, the statute, viewed as a whole, is all about evidentiary burdens: as the number of an
individual’s contact periods in Ohio increases, there is a corresponding increase on the burden of
proof that that person must carry to prove non-residency within the state. Again, the plain
wording of the statute supports this conclusion: presumptions are in the nature of evidence and

are entitled to the same weight and force in law as any other proven fact, in the absence of

! R.C. 5747.24(A)(1) defines “contact period” as follows: “An individual ‘has one contact
period in this state’ if the individual is away overnight from the individual's abode located
outside this state and while away overnight from that abode spends at least some portion,
however minimal, of each of two consecutive days in this state.”

It should be noted that while the “contact period” concept focuses on contact a taxpayer
has with Ohio, the domicile concept focuses on contact a taxpayer has with another state.

27



evidence to rebut the presumption. Wilson v. Moore, 96 Ohio App. 110, 114 (3 Dist. 195 1),
Dalrymple v. State, 16 Ohio C.D. 562, 565-566 (Ohio Cir. Ct. 1904); 42 Ohio Jur.3d Evidence
and Witnesses, Section 108, Operation and effect of presumptions; presumptions as evidence
(2014).

The following table illustrates the varying evidentiary burdens set forth by the three

relevant divisions of R.C. 5747.24:

Division

If the taxpayer has . . .

... then the
taxpayeris. . .

. . . and the burden
of proof'is:

R.C. 5747.24(B)

182 or fewer contact periods in
Ohio

* an out-of-state abode

* a verified statement that: (1)
the taxpayer is not domiciled in
Ohio and (2) has an abode
outside of Ohio

presumed to be
not domiciled
in Ohio

irrebuttable unless
the Tax
Commissioner finds
the statement of
non-domicile is false

R.C. 5747.24(C)

fewer than 183 contact periods
in Ohio

presumed to be
domiciled in
Ohio

upon the taxpayer to
rebut with a
preponderance of
the evidence

R.C. 5747.24(D)

at least 183 contact periods in
Ohio

presumed to be
domiciled in
Ohio

upon the taxpayer to
rebut with clear and
convincing evidence

As the table illustrates, the number of “contact periods” one has in Ohio determines the
burden of proof required to show non-domicile. Indeed, that is the only import of the “contact
periods.” The fewer the contact periods with Ohio, the easier it becomes to prove non-domicile.

In R.C. 5747.24(B)(1), the General Assembly provided that, for those with an out of state
abode and who spend more than 183 contact periods outside Ohio, they may attain a presumption
of non-domicile simply by filing a verified statement attesting that they are, in fact not domiciled

in Ohio and own an out of state abode. The contact periods and out of state abode elements of
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R.C. 5747.24(B) are preconditions—additional to the fact of non-domicile—for qualifications to
file a statement verifying non-Ohio domicile.

Thus, in order to file a statement at all, one must have (1) 183 contact periods outside
Ohio; and (2) and out-of-state abode. These facts are preconditions for the filing of a statement
of non-domicile. Once an individual has met those preconditions, he may file a statement,
provided that he is not actually domiciled in Ohio. And, in that statement, the General Assembly
expressly requires that the individual verify that ke has no Ohio domicile.

The critical blunder of the BTA in this case was to confuse the preconditions for filing a
statement with the required content of the statement. In other words, “domicile” under R.C.
5747.24(B)(1) 1s not reduced to contact periods and an out of state abode (the “preconditions” to
filing a statement), as the BTA held. Rather, the contact periods and out of state abode are
separate preconditions—along with non-domicile—to the ability to file a statement under R.C.
5747.24(B). If one meets those preconditions, then one may—provided that he is not domiciled
in Ohio—file a statement of non-domicile expressly attesting as much. Stated another way, if a
person actually is domiciled in Ohio (as is Dr. Cunningham), then he cannot file a statement of
non-domicile, even if he has had fewer than 182 contact periods in Ohio and owns an out-of-
state abode. Thus, by the plain language of R.C. 5747.24(B), in order to be entitled to file a
statement of non-domicile, one must actually not have an Ohio domicile.

Regardless, a determination of “domicile” is necessary under any division of R.C.
5747.24. For R.C. 5747.24(B), the taxpayer must attest, under oath, that he is “not domiciled” in
Ohio, and that may be found to be false, as the Tax Commissioner did here. For R.C.
5747.24(C) and (D), domicile is the burden of the taxpayer, with varying degrees of proof based

upon the time he has spent in Ohio.

29



B. The R.C. 5747.24 presumptions, as applied to the Cunninghams

Mrs. Cunningham did not file a statement of non-Ohio domicile for 2008. BTA Decision
at 5. Thus, the BTA properly determined that with respect to Mrs. Cunningham, the provisions
of R.C. 5747.24(C) determine her Ohio residency status, and accordingly, Mrs. Cunningham is
presumed to be domiciled in Ohio. Moreover, the BTA properly applied R.C. 5747.24(C) to
conclude that Mrs. Cunninghar could not rebut the presumption of Ohio domicile status with a
preponderance of the evidence to the contrary. 1d. at 7. In reaching this conclusion, the BTA
appropriately considered the evidence with respect to Mrs. Cunningham’s domicile, including
the facts that she possessed the home in Ohio, claimed real property tax exemptions in
connection with that Ohio home, used the Ohio address for mail pertaining to the Tennessee
house, and voted, registered vehicles, and obtained her driver’s license in Ohio.

In contrast to Mrs. Cunningham, Dr. Cunningham did file a statement of non-domicile for
2008. Hearing Ex. A. Thus, for him, the provisions of R.C. 5747.24(B) apply. In this regard,
the plain language of the statute requires the individual to make two affirmations: (1) that
“[d]uring the entire taxable year,” the taxpayer is “not domiciled” in Ohio; and (2) that the
taxpayer maintains an abode outside Ohio. R.C. 5747.24(B)(1)(a), (b). But the Tax
Commissioner concluded that Dr. Cunningham’s statement of non-domicile was false, because
Dr. Cunningham was actually domiciled in Ohio and Dr. Cunningham’s statement of alternative
domicile in Tennessee was false. ST at 3. Therefore, by operation of R.C. 5747.24(B), any
“presumption” of non-Ohio domicile was invalidated and the provisions of R.C. 5747.24(C)
should have applied to determine Dr. Cunningham’s Ohio residency status. ST at 3.

The BTA declined to find that Dr. Cunningham’s statement of non-Ohio domicile was

false. BTA Decision at 5. The BTA did not consider domicile as an element to be considered in
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conjunction with the additional statutory elements of contact periods and possession of an out of
state abode to determine the evidentiary burden which applies to a determination of a taxpayer’s
residency in Ohio.

By reducing the meaning of domicile to only contact periods and possession of an out-of-
state abode, the BTA held that taxpayers need not comport with the statutorily incorporated
principles of common law domicile, and therefore, can claim “non-domicile” status for income
tax purposes regardless of their actual domicile. But this is an incorrect reading of R.C. 5747.24
because the plain language of the statute incorporates the ordinary meaning of domicile and
establishes which evidentiary burden applies to a determination of a taxpayer’s residency in
Ohio.

C. The plain language of R.C. 5747.24 incorporates the long-settled common-law
meaning of domicile in each division in an undifferentiated manner.

1. The plain language of R.C. 5747.24 employs the ordinary, universal, and well-
established meaning of “domicile.”

The Supreme Court of Ohio has instructed that clear and unambiguous words in a statute
are to be given their plain, ordinary meaning. State v. Elam, 68 Ohio St.3d 585, 587 (1994)
(“The polestar of statutory interpretation is legislative intent, which a court best gleans from the
words the General Assembly used and the purpose it sought to accomplish. Where the wording
of a statute is clear and unambiguous, this court’s only task is to give effect to the words used.”)
Further, the General Assembly is presumed to use the ordinary meaning of words in an enacted
statute. See R.C. 1.42 (“Words and phrases shall be read in context and construed according to
the rules of grammar and common usage. Words and phrases that have acquired a technical or
particular meaning, whether by legislative definition or otherwise, shall be construed

accordingly.”); Hoffinan, 113 Ohio St.3d 376, 2007-Ohio-2201, at ¥ 26 (“An axiom of statutory
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construction is that ‘[wlords * * * that have acquired a technical or particular meaning, whether
by legislative definition or otherwise, shall be construed accordingly.” ”) (citing R.C. 1.42).

The plain language of the division at issue—R.C. 5747.24(B)—requires a statement
regarding “domicile.” The statute expressly requires that if a person wishes to file a statement of
non-domicile, the person must attest that: “During the entire taxable year, the individual was not
domiciled in this state.” R.C. 5747.24(B)(1)(a). This requirement plainly sets forth that, in
order to qualify for the “irrebuttable presumption” of non-residency, an individual must attest
that he is not “domiciled” in Ohio under the settled, plain, and ordinary meaning of that word.

The term “domicile” has an ordinary and settled meaning. Black’s Law Dictionary
defines it as: “The place at which a person has been physically present and that the person
regards as home; a person’s true, fixed, and permanent home, to which that person intends to
return and remain even though currently residing elsewhere.” Black’s Law Dictionary Abridged,
8" Ed., (2005) 413. This mirrors Ohio’s long-settled common law definition: “the domicile of a
person [is] where he has his true, fixed, permanent home and principal establishment, and to
which, whenever he is absent, he has the intention of returning.” Sturgeon, 34 Ohio St. at 535
(quoting Story’s Conflict of Laws, § 41); In re Paich’s Estate, 90 Ohio Law Abs at 473. As
carly as 1878, the Court regarded domicile principles as “well settled rules * * * [that were in
existence] when the constitution was adopted.” Sturgeon, 34 Ohio St. at 535,

Thus, because the word domicile has an ordinary and commonly understood meaning,
under plain language rules, this commonly understood meaning of domicile was the meaning

used by the General Assembly in R.C. 5747.24(B).
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2 Under the plain meaning rules, statutes are read as a whole and words or phrases
used more than once are given the same meaning, unless a different interpretation is
set forth.

This Court has instructed that courts should look at an entire statute when evaluating a
particular word or phrase. Commerce & Indus. Ins. Co. v. City of Toledo, 45 Ohio St.3d 96, 102
(1989) (“[W]ords and phrases in a statute must be read in context of the whole statute.”) When
the General Assembly uses the same phrase repeatedly in the same statute, courts give it the
same plain meaning and do not ascribe a different meaning on the basis of a supposed legislative
intent. See Schuholz, 111 Ohio St. at 325 (1924); Henry, 48 Ohio St. at 676 (when the same term
is used repeatedly in a statute, it is presumed to have the same meaning, and courts must not
ascribe a different meaning on the ground of a supposed intention of the legislature).

That the General Assembly used the plain meaning of “domicile” in R.C. 5747.24,
without any further description of how that term is different from its common law usage, is
demonstrated by the fact that each division of R.C.5747.24 uses the term “domicile” in an
undifferentiated manner. The term “domicile” is not separately defined in R.C. 5747.24(B), or
any other division of the statute. The phrase cannot have a different meaning under a particular
division where no different meaning is provided, and to not give a word uniform interpretation,
when such deviation is not indicated by the legislation, renders the three divisions of R.C.
5747.24 senseless and non-operational. State ex rel. Asti, 107 Ohio St.3d 262, 2005-Ohio-6432,
at § 28; Schuholz, 111 Ohio St. at 325; Henry, 48 Ohio St. at 676. In other words, for the
division of R.C. 5747.24 to read harmoniously, the term domicile must have a uniform meaning.
Any other interpretation of R.C. 5747.24 creates unreasonable and absurd results. Medcorp, Inc.

v. Ohio Dept. Job & Family Servs., 121 Ohio St.3d 622, 2009-Ohio-2058, q13.
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Further, the General Assembly could have written R.C. 5747.24 to say that domicile
means contact periods and possession of an out of state abode. But it didn’t. The General
Assembly did not write R.C. 5747.24 to provide a different definition of domicile and the
General Assembly is presumed to have used words and language that advisedly and intelligently
expressed its intent of the legislation. Watson v. Dooliitle, 10 Ohio App.2d 149, 143, 147 (6™
Dist. 1967).

Instead, the General Assembly expressly required that an individual verify, under oath,
that he is not domiciled in Ohio. R.C. 5747.24(B)(1)(a). If, and when, an individual has done
so, that person qualifies for the statute’s highest protection—an irrebuttable presumption of non-
domicile, provided the attestation is not “false.” R.C. 5747.24(B). This requirement that the
statement not be “false” is consistent with, and amplifies, the general statute of R.C. 5703.26,
which prohibits false or fraudulent “statements.”

Logically, the provisions of R.C. 5747.24(B) that pertain to contact periods and
possessing an out of state abode are merely preconditions—qualifications that must be met to file
a statement verifying non-Ohio domicile, as explained above. Contrary to the BTA’s decision,
domicile under R.C. 5747.24(B)(1) does not merely equate to one’s contact periods and
possession of an out of state abode, but rather those are separate preconditions—along with non-
domicile—to the ability to file a statement under R.C. 5747.24(B). Once the preconditions are
met, one may then file a statement verifying that one does not have an Ohio domicile, under the
plain meaning of that term.

3 Common law principles are incorporated into statutes as plain language, unless the
statute expressly provides otherwise.

When the General Assembly enacts a statute that pertains to a matter also addressed by

common law, the statute is to be read with a presumption of favoring the retention of long-
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established and familiar principles, except when statutory purposes to the contrary are evident.
Pasquantino v. U.S., 544 U.S, 349, 359, 125 S.Ct. 1766, 161 L.Ed.2d 619 (2005); State ex rel.
Morris v. Sullivan, 81 Ohio St. 79, 95-96 (1909). To abrogate a common law principle, a statute
must “speak directly” to the question addressed by the common law. U.S. v. Texas, 507 U.S.
529, 534 113 S. Ct. 1631, 123 L.Ed2d 245 (1993); Mandelbaum, 121 Ohio St.3d 433, 2009-
Ohio-1222, at § 29; Carrel, 78 Ohio St.3d at 287. Similarly, the absence of language does not
demonstrate that the General Assembly intended to abrogate common law. Mandelbaum, at 1
29. This is because it is presumed that when the General Assembly enacted a statute, it was
mindful of the applicable common law. Estate of Graves v. Circleville, 179 Ohio App.3d 479,
2008-Ohio-6052, 9 23, affirmed and remanded on other grounds, 124 Ohio St.3d 339, 2010-
Ohio-168; Fuller v. Glander, 146 Ohio St. 283, 286 (1946); Walden, 47 Ohio St.3d at 56.

If R.C. 5747.24 were intended to change the settled, common law meaning of the word
“domicile” in Ohio law, and by implication the definition of resident at R.C. 5747.01(D), the
General Assembly would have expressly so provided. But the definition of resident in R.C.
5747.01(1) does not state that R.C. 5747.24 supplants or alters the common law standards for
domicile. R.C. 5747.01(I) states that a resident is a person domiciled in Ohio “subject to section
5747.24 of the Revised Code.” (Emphasis added). Nor does R.C. 5747.24 provide any alternate
meaning for the term “domicile.” Thus, the well-settled and commonly understood meaning of
the word “domicile” is presumed to have been intended by the General Assembly, and a resident
is domiciled in Ohio as that standard has evolved in the common law, subject to the evidentiary

standards and requirements set forth in R.C. 5747.24.
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D. Even under the tools of statutory construction, ordinary, plain, and common law
meaning of “domicile” is incorporated into each division of R.C. 5747.24

In spite of the plain language of R.C. 5747.24(B) and even if interpretation of the term
domicile as used in that provision is required, the rules of statutory construction require that the
well-established common law definition of domicile be read in conjunction with the additional
statutory elements of contact periods and possession of an out of state abode, in order to establish
which evidentiary burden applies to a determination of a taxpayer’s residency in Ohio.

1. The Tax Commissioner’s administrative application of the statute is entitled to
deference and is accorded weight in statutory interpretation.

The statutory requirement of a verification of non-domicile (as that term is defined in
common law) is supported by the Tax Commissioner’s contemporaneous application of the
statute. R.C. 1.49(F) calls upon a reviewing court to consider the “administrative construction of
a statute” and the Commissioner’s “administrative construction” is entitled to deference, without
risk of disruption unless that construction was unreasonable. See State ex rel. Clark v. Great
Lakes Constr. Co., 99 Ohio St.3d 320, 2003-Ohio-3802, 9 10; UBS Fin. Servs., Inc. v. Levin, 119
Ohio St.3d 286, 2008-Ohio-3821 9 34-35.

The Commissioner is charged with enforcement of income tax and real property tax laws.
In this regard, the Tax Commissioner is charged with developing and promulgating tax forms,
and those forms, in turn, reflect the Tax Commissioner’s interpretation and application of the
underlying laws. In income taxation, R.C. 5747.24(B) provides that the statement of non-
domicile shall be “on the form prescribed by the commissioner.” Similarly, with regard to the
Homestead Exemption, the Tax Commissioner promulgates the application forms. See R.C.
323.153(A)(3).  These grants of form-making authority are consistent with the Tax

Commissioner’s general authority to: “Prescrib[e] all blank forms which the department is
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authorized to prescribe, and to provide such forms and distribute the same as required by law and
the rules of the department.” R.C. 5703.05. See also R.C. 5747.18(A) (authorizing the Tax
Commissioner to prescribe income tax forms). In fact, the parties do not dispute that the Tax
Commissioner has the authority to review the statements and to determine if any false statements
were made by the taxpayer.

The Tax Commissioner’s forms demonstrate his understanding that domicile under R.C.
5747.24(B) means common law domicile. The Tax Commissioner’s income tax non-domicile
form—developed after the amendment of R.C. 5747.24—requires that a person affirm that he is
not domiciled in Ohio and provide the state in which he is domiciled. See Hearing Ex. A. And
the Homestead Exemption application similarly explains that a person’s homestead is the same
place that he or she considers to be his or her residence for other purposes, such as income tax
and voting. See Hearing Ex. B.

Additionally, the non-domicile form created by the Tax Commissioner is completely
consistent with the above principles of domicile. If a person creates new domicile by
establishing a new abode, or place to live, the question on the non-domicile form requesting that
the person declare that new domicile is an embodiment of the common law requirements
pertaining to domicile. And if a person cannot declare a new domicile, perhaps because one has
not yet been established, the default rule then applies: the old domicile remains. In re Estate of
Hutson, 165 Ohio St. at 119. As a consequence, the form’s requirement that the taxpayer list his
alternate domicile is a question that is perfectly reasonable, and within the Tax Commissioner’s
purview.

In this regard, any contention that the domicile declaration on the Tax Commissioner’s

non-domicile form is invalid because the form requests information is in excess of the statutory
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terminology should be disregarded. This type of argument miscomprehends the basic principles
of domicile that are incorporated in the Tax Commissioner’s form: that every person must have a
domicile and that a domicile is not lost or changed until a new one is acquired. Sturgeon, 34
Ohio St. at 534 (“The law ascribes a domicile to every person, and no person can be without
one.”); Beits, 114 Ohio App.3d at 73 (“Every person must be domiciled somewhere”); City of E.
Cleveland, 97 Ohio App.3d at 390; Saalfield, 86 Ohio App. at 226. In other words, a domicile
continues until a new one is affirmatively chosen, and the old one is abandoned, which is when a
person establishes an actual residence in the place chosen and intends that the residence be
primary and permanent. Id.

Thus, the statutory requirement of an attestation of non-domicile (as that term is defined in
common law) is supported by the Tax Commissioner’s contemporaneous construction of the
statute. That construction is reasonable, as is the Tax Commissioner’s requirement that the
taxpayer identify any new domicile. Moreover, the requirement that a taxpayer identify a new
domicile is within the Tax Commissioner’s purview, and there is no dispute that the Tax
Commissioner possesses the ability to review attestations of non-domicile for truthfulness.
Therefore, the Tax Commissioner’s construction in this regard is entitled to deference. UBS Fin.
Servs., 119 Ohio St.3d 286, 2008-Ohio-3821, ¢ 34-35; State ex rel. Clark, 99 Ohic St.3d 320,
2003-Ohio-3802, at 9 10; In re Packard’s Estate, 174 Ohio St. 349, 356 (1963). And in this
case, the Cunninghams were required to identify a domicile, and answered that question falsely.

2. The legislative history of R.C. 5747.24 does not advance the Cunninghams’ case.

Legislative intent is only relevant if a statute is ambiguous. See R.C. 1.49. But when, as

here, the language is plain, the statute must be applied as written. Sheet Metal Workers’

Internatl. Assn., Local Union No. 33 v. Gene’s Refrigeration, Heating & Air Conditioning, Inc.,
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122 Ohio St.3d 248, 2009-Ohio-2747, § 29. Consequently, the BTA improperly relied on
principles of legislative history to support its incorrect interpretation of R.C. 5747.24.

But even if the BTA were to have correctly relied on the legislative history of R.C.
5747.24, the BTA still reached incorrect conclusions. The legislative history of R.C. 5747.24—
as seen through the revisions to the statute—support the Tax Commissioner’s view that comrmon
law domicile is incorporated into the statute.

Under the prior version of R.C. 5747.24, the Tax Commissioner had to request a
statement of non-domicile from someone with fewer than 120 contact periods in the state. See
Hearing Ex. 9. However, under the current version of the law, a person could have significantly
more contact periods with Ohio (182), and still qualify as a non-resident, but only if that person
filed a statement of non-domicile.

The “presumption” that followed the statement of non-domicile under the old version had
a different purpose—under the old law, the Tax Commissioner had a deadline under which to
issue an assessment or request a statement. The “presumption” language remains in the current
version of the statute but with a different purpose. Now, the presumption follows the taxpayer’s
filing of a statement—and the Tax Commissioner has no need to request a statement. Thus, the
taxpayer is “presumed” to be a non-resident. But, the General Assembly also added to the
current version of the statute a proviso that the statement would not suffice if it was “false.” Id.
If the statement is “false,” that taxpayer loses the presumption of non-residency, and actually
gains a presumption of residency, along with the burden to prove otherwise. R.C. 5747.24(B)
and (C).

The current version of R.C. 5747.24 actually represents a shift from the old “bright line,”

under which the Tax Commissioner had to timely request a statement of non-domicile, to a
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revised standard under which the taxpayer must verify the fact of domicile and—if done so
falsely—risks the loss of the presumption of non-residency. It appears to have been the intent of
the General Assembly to allow more taxpayers to claim non-residency (increasing the
availability of a statement of non-domicile to those with more time inside Ohio), and to do so
affirmatively. If the taxpayer asserts non-domicile, the new law shifts the burden onto the Tax
Commissioner to find that the verified statement was “false.” But the ability to claim non-
domicile is conditioned on non-Ohio domicile. That requirement has never changed.

Moreover, it appears to have been the intent of the General Assembly to require a persorn
to verify his domicile. For instance, the Legislate Service Commission summary expressly refers
to the filing of the “statement” as a requirement for establishing non-domicile.  See
Cunninghams Post-Hearing Brief to the BTA at p. 23. And, of course, that statement expressly
requires an affirmation that the individual was “not domiciled” in Ohio. R.C. 5747.24(B)(1)(a).
Thus, the Tax Commissioner’s view of the plain language of the statute is not impacted by the
legislative history-—the requirement that a person verify his “domicile” in his statement has
always been a part of this statute.

The legislative history does not support the BTA’s decision. While the General
Assembly may have intended to change things, the statute is clear that the General Assembly
intended domicile to be a consideration under each division of the statute. Further, the
legislative history argument may explain the evolution of the statute, but it does not explain why
the term domicile should be interpreted with different definitions, depending upon the division of

R.C. 5747.24 at issue in any given matter.
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3. The BTA’s interpretation of R.C. 5747.24(B) yields absurd results.

“[W]hen interpreting a statute, courts must ‘avoid an illogical or absurd result.”” AT&T
Communications of Ohio, Inc. v. Lynch, 2012-Ohio-1975, 132 Ohio St.3d 92 9 18 (quoting State
ex rel. Shisler v. Ohio Pub. Emps. Retirement Sys., 122 Ohio St.3d 148, 2009-Ohio-2522, 9 34
(Pfeifer, J., dissenting), citing /n re T.R., 120 Ohio St.3d 136, 2008-Chio-5219 1 16); see, also,
R.C. 1.47 (“In enacting a statute, it is presumed that: * * * (C) A just and reasonable result is
intended; (D) A result feasible of execution is intended.”)

The BTA’s reading of R.C. 5747.24 creates unreasonable and absurd results. If
“domicile” means to have “more than 182 contact periods during the tax year and no out-of-state
abode,” R.C. 5747.24(C) and (D) are rendered meaningless, which is unreasonable and absurd.
For instance, R.C. 5747.24(C) would read:

An individual who during a taxable year has fewer than one hundred eighty-three

contact periods in this state, which need not be consecutive, [and who has not

filed a statement of non-domicile] is presumed to [have more than 182 contact

periods during the tax year and no out-of-state abode] in this state for the entire

taxable year * * * . An individual can rebut this presumption for any portion of

the taxable year only with a preponderance of the evidence to the contrary. An

individual who rebuts the presumption under this division for any portion of the

taxable year is presumed to [have more than 182 contact periods and no out-of-

state abode] in this state for the remainder of the taxable year for which the

individual does not provide a preponderance of the evidence to the contrary.

But the language used by the General Assembly in R.C. 5747.24(C) and (D), presumes an
individual is domiciled in Ohio if no statement of non-domicile has been filed, and an individual
may only overcome this presumption with proof to the contrary. This begs the question—proof
of what? Certainly not proof of contact periods, because R.C. 5747.24(C) allows a person to be

outside the state for most or all of the tax year, but still be presumed domiciled in Ohio. In other

words, under the version of “domicile” espoused by the BTA, R.C 5747.24(C) would read that
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persons with fewer than 183 contact periods in Ohio during the tax year will be presumed to
have more than 182 contact periods in Ohio during the tax year.

Even less intelligible would be the last sentence of (C) and (D), under which one would
be able to rebut the presumption of having more than 182 contact periods during the tax year
and no out-of-state abode for part of the year and still be presumed to have more than 182
contact periods during the tax year and no out-of-state abode of the remainder of the year. In

essence, one would prove fewer than 182 contact periods during the tax vear for part of the year,

but still be presumed to have more than 182 contact periods during the tax year for the remainder

of the year.

Bizarrely, under (D), a person with “at least 183 contact periods” would be presumed to
have more than 182 contact periods during the tax year. There would be nothing for a person to
rebut under (D), and such a person would face an “irrebuttable presumption” of Ohio domicile.
This makes no sense.

In view of the foregoing, the only reasonable reading of the statute is that “domicile”
means more than just contact periods.

4. This Court will construe R.C. 5747.24(B) in a manner that avoids constitutional
problems.

As a general rule, all legislative enactments must be afforded a strong presumption of
constitutionality and statutes must be construed in conformity with the Ohio and United States
Constitutions. State v. Anderson, 57 Ohio St.3d 168, 171 (1991); State v. Tanner, 15 Ohio St.3d
1,2 (1984); R.C. 1.47 (“In enacting a statute, it is presumed that * * * Compliance with the
constitutions of the state and of the United States is intended.”). Where there is more than one
possible interpretation of a statute, the court must construe the statute to save it from

constitutional infirmities. McFee, 126 Ohio St.3d 183, 2010-Ohio-2744, at 9 27 (“Under the
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rules of statutory construction, if an ambiguous statute is susceptible of two interpretations and
one of the interpretations comports with the Constitution, then that reading of the statute will
prevail and the court will avoid striking the statute.”); Sinito, 43 Chio St.2d at 101.

In this case, the BTA’s construction of R.C. 5747.24(B) treats similarly situated
individuals who are domiciled in Ohio differently, based on whether the individual filed a
statement of non-domicile. As a result of the BTA’s decision, individuals who are domiciled in
Ohio, but who spend less than half the year here, have an out of state abode, and file the
statement, need not pay income tax, even though they are entitled to be domiciled here for all
other purposes. In contrast, individuals who are domiciled in Ohio, but who spend less than half
the year here, have an out of state abode, but do not file the statement, are presumed to be
domiciled here for all purposes. See R.C. 5747.24(C). This difference played out in this very
case. Under otherwise identical facts, Mrs. Cunningham is domiciled in Ohio because she did
not file an affidavit, but Dr. Cunningham is not domiciled in Ohio because he did file an
affidavit.

This disparity based on whether an individual files a form, or not, creates a privileged
class of individuals domiciled in Ohio: a category of Ohio domiciliaries who are not subject to
income tax on the basis of common law domicile, unlike other individuals who are domiciled in
Ohio.

In any event, the BTA’s interpretation and the Cunningham’s assertion, that principles of
common-law domicile are not incorporated into R.C. 5747.24 are inconsistent with the doctrine
that constitutional infirmities should be avoided. McFee, 126 Ohio St.3d 183, 2010-Ohio-2744,

at 4 27, Sinito, 43 Ohio St.2d at 101.
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E. Summary.

As stated above, the crucial issue in R.C. 5747.24 is domicile. In spite of the plain
language of R.C. 5747.24(B) and even if interpretation of the term domicile as used in that
provision is required, the rules of statutory construction require that the well-established
common law definition of domicile be read in conjunction with the additional statutory elements
of contact periods and possession of an out of state abode, in order to establish which evidentiary
burden applies to a determination of a taxpayer’s residency in Ohio.

Proposition of Law No. 3:

The BTA must remand a decision in which an income tax liability is imposed on a
taxpayer, but the Tax Commissioner has not first calculated or allocated the amount
of that liability in a final determination.

Even if the BTA’s decision was correct with respect to Dr. Cunningham’s domicile and
how that status is interpreted under R.C. 5747.24(B), an error nevertheless remains in the
decision.

In its decision, the BTA concluded that Mrs. Cunningham failed to rebut her presumption
of Ohio domicile status with a preponderance of the evidence. BTA Decision at 7. As a
consequence, Mrs. Cunningham will have some amount of income tax liability to the state. The
amount of that income tax liability, however, is undetermined. Both the petition for
reassessment and the notice of appeal filed by the Cunninghams in this matter challenged the
Tax Commissioner’s imposition of any income tax on them. The Cunningham’s asserted that
“[n]o tax is due for 2008.” ST at 44. Therefore, the issue of the actual amount of tax liability, in
the event either of the Cunninghams were found to be domiciled in Ohio, was not properly raised

before the Tax Commissioner or the BTA, and the BTA correctly declined to address the issue.

BTA Decision at 3, fn. 2.
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But when the BTA reached its conclusion with respect to Mrs. Cunningham, the BTA did
not remand the matter to the Tax Commissioner for further proceedings in connection with the
outstanding income tax liability. The BTA simply made no conclusion in this regard. The BTA
most assuredly possessed the authority to order a remand, and the BTA’s failure to impose the
remand caused the matter to remain unresolved. See R.C. 5717.03(F) (“The orders of the board
may affirm, reverse, vacate, modity or remand the * * * determinations[.]”)

As a consequence, the Tax Commissioner requests this Court remand the proceedings to
the BTA, with an order that the BTA remand this matter to the Tax Commissioner, so that the
necessary additional proceedings with respect to Mrs. Cunningham’s income tax liability may
occur. See R.C. 2503.44 (“The supreme court may remand its final decrees, judgment, or orders
in cases brought before it[.]”) It was error for the BTA to not order a remand to the Tax
Commissioner for consideration of the allocation and calculation of the Cunningham’s income
that is subject to Ohio taxation, so that this matter could be fully resolved and completed.

IV.  CONCLUSION

For the foregoing reasons, the Tax Commissioner respectfully requests that this Court
reverse the BTA’s decision that Dr. Cunningham did not have an Ohio domicile for the 2008 tax
year. Alternately, if the disposition is that only Mrs. Cunningham has an Ohio domicile, the Tax
Commissioner respectfully requests this Court to remand the cause to the BTA, with an order to
remand the matter to the Tax Commissioner for further consideration of the allocation and

calculation of Mrs. Cunningham’s income that is subject to Ohio taxation.
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i The Decision and Order of the Board of Tax Appeals s unreasonable and
unlawiy]
2. The Board of Tax Appeals erred as 2 matter of fact and law in finding that Ken

Cunningham was not a resident of Ohio & of Ohioc income taxation. Tnstead, the BTA

&
.ﬁ
o
[
3
fﬂ

1

should have affirrned the Tax Commissionsr’s final determination which found that Kent

Cunningham was a resident of Chio for Ohio income tax purposes.

3. The Board of Tax Appesals erred as a matter of fact and law in finding that Kent
Cunningham was not domiciled in Ohio for purposss of Ohio income taxation Instead, the BTA
should have affirmed the Tax Commissioner’s final determination which found +h Kent

nningham and his wifs, Sue Cunningham, were Ohio residents for Ohio income fax purposes

because they were domiciled in Ohio under the applicable common law standard for “domicile.”

Under that applicable standard demicile means a person’s fixed and permanent home, pursuant

to which the person intends to remain indefinitely and regarding which the person has not
affirmatively abandoned in favor of a new permanent home lived in slsewhere,

4, The Board of Tax Appeals erred as 2 matter of fact and law in finding that Kent
Cunningham’s statement of non-domicile was not a “false statement” as that term is used in R.C.
5747.24(B)(1)(b). Instead, the BTA should have affirmed the Tax Commissioner’s final
determination which found that Kent Cunningham’s statement of non-domicile was false. The
statement was false because Kent Cunningham bears all indicia of domicile in Ohic under Ohio
law. Purthermore, for the 2008 tax vear at issue, Kent Cunn ungham affirmed his Ohio domicile
through various legal acts such as: (1) voting in Ohio, {2) claimi ing and receiving a

deduction” on his Chio residence for Chio real property tax purposes, (3) holding an Chio



driver’s license and no other, {4} not filing income tax returns in any other state, including
Tennessee’s income iax on investment income, and (5} reporting for federal income tax

purposes, for the 2008 tax year and several other previous and more current {ax years, that his

and his wife’s Tennessee house was merely a “vacation home” that they held out for rental to

3. The Board of Tax Appeals erred as a matter of fact and law by applying an

“irrebuttable presumption” standard of review to Kent Cunningham. Instead, because Kent
Cunningham’s statement of non-domicile was false, the BTA should have determined that Kent
Cunningham bore the burden to prove non-Ohio domicile pursuant to R.C. 3747.24 (C) or (D).

5. The Board of Tax Appeals eired as a matter of fact and law in applying an
“irrebuttable presumption” to the issue of Kent Cunningham’s domicile. The law disfavors
irrebuttable presumptions and, as such, in doubtful cases such as this, the facis should be
construed against such presumptions.

7. The Board of Tax Appeals erred as a matter of law in equating Kent
Cunningham’s statement of non-domicile to satisfying the contact period limitation and out-of-
state abode slements of R.C. 5747.24(B)1)(a). Instead, the Board of Tax Appeals should have
enforced the plain language of the statute that requires a statement that “[dluring the entire
taxable year, the individual was not domiciled in this state” in order to be entitled to a
presumption of non-domicile. Thus, it was error for the BTA to eliminate the statutory
requirement that a statement of non-domicile made under R.C. 5747.24(B) must include an
affirmation of domicile outside Ohic as the term “domicile” is ordinarily employed under Ohio
statutory and common law.

8. The Board of Tax Appeals erred in its determination that the irrebutiable



presumption of R.C. 5747.24{B) can be overcome only with the demonstration of a false

statement only as to the two elements set forth in R.C. 574 24(B¥1¥a) and (b}, and not also as

to the overarching consideration of domicile inherent within R.C. 5747.24.

9. The Board of Tax Appeals erred as a matter of law in its interpretation and
application of R.C. 5747.24(B) and 5747.01(1) in finding that determination that the traditional
notion of domicile is not a consideration inherent within R.C. 5747.24 for purposes of the
definition of “resident” pursuant to R.C. 5747.01{D) in contravention of the plain langusge of the

statute. Instead, the BTA should have given the term “domicile” its ordinary legal meaning,

ied by the General Assembly or inferable from the language of
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16. The Board of Tax Appeals erred as 4 matter of law in its interpretation and

application of R.C. 5747.24(B) and 5747 01(T) becausa the BTA’s interpratation violates several

9y

cannons of statutory instruction: {a) BTA’s interpretation of the term “domicile” is in derogation
of common law, and such meaning should not be given where the intent o ¢ change the common
taw meaning of the word is not expressed by the General Assembly; (b) the BTA’s interpretation
of the word “domicile” is inconsistent with and creates disharmony among the other provisions
of R.C. §747.24, R.C. Chapter §747, Title 57 of the Revised Code, and the throughout the Ohio
Revised Code generally. (c) the BTA’s interpretation of the term “domicile” produces absurd
esults; and {d) the BTA’s interpretation of the word “domicils” does not avoid constitutional
issues. Instead, the BTA's interpretation would violate the equal rights of other taxpayers under
the Equal Protection Clause of the Constitation of the United States and the Ohio Constituti ion,

by creating arbitrary and unreasonabie classifications among similarly situated persons. Under

the BTA’s interpretation, persons who spend less than half the vear here, have an out-ci-state
E: 3



abode, and file a statement of non-domicile are entitled to an irrebuttable presumption of non-
domicile, whereas persons who spend less than half the year here, have an put-of-state abode, hut
do not file a statement of non-domicile bear the evidentiary burden to prove residency.
Similarly, the BTA’s interpretation violates the equal rights under the Equal Protection Clauses
of the Ohio and U.S. Constitutions of those persons who are domiciled in Ohic within the
meaning of the common law and spend less than half the year in Ohio (i.e., had fewer than 183
contact periods in Ohio} but lack another permanent abode outside Ohio.

11. The Board of Tax Appeals erred in its interpretation of the term “resident,” ss
contained in R.C. 5747.01(T), by giving the word a meaning that is unique to that statute and at
odds with the plain language of the statute, and Ohio statutory and common law, and that results
in absurd and improper results. Instead, the BTA should have interpreted that term consisient
with its meaning under the plain language of the statute and Obic common law and statutory law.

12.  The Board of Tax Appeals erved as a matter of law by determining that a person

omicile”’—meaning that the person has no domicile anywhere for purposes

of Ohio income taxation. Instead, the BTA should have followed the unbroken line of precedent
that every person is presumed to have a domicile and that a person retains his domicile unless he
affirmatively demonstrates he has abandoned his current domicile and has established a new
permanent home at which he resides.

13. The Board of Tax Appeals erred by failing to find that establishment of domicile
is required under every provision of R.C. 5747.24 and that the General Assembly used that term
consistently throughout that stetute in an undifferentiated manner, requiring the same
interpretation throughout.

14.  The Board of Tax Appeals erred in failing to find that R.C. 5747.24 is merely a



15 The Board of Tax Appeals erred by failing fo consider 2! the indicia of domicil ie
exhibited by both Mr. and Mrs. Cunaingham when consi idering whether Mr. and Mrs.

Cunningham are domiciled in Ohio. Instead, the BTA should have explicitly found that Mr. and

Mrs. Cunningham bear the same indicia of domicile.
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Cunninghams’ Obio adjusted gross income should be increased by the amount ofthe
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depreciation expenses the Cunninghams claimed on their 2008 federa
tflowed through to the Ohio income tax return for 2008 at issue). The Cunninghams’ faderal
lncome tax reporting was in direct conflict with their BTA testimony. Specifically, for fed

income tax purposes over many fax years ( {including the tax year at issue), the Cuns nninghams

deducted depreciation expenses on their Tennessee house, claiming that they did not live in the

Tennesses house during any days of those faxable years. For federal {and Ohio) income tax

3

o

reporting purposes, they took 100% of the depreciation expense on the Tennessee house as a
pesl x y

business deduction, rather than attributing any of the depreciation expense on their Tennessee

]

home to their own personal use and benefit. Consequently, if their Tennessee house had been
actually lived in by the Cunninghams during those tazable years (as the Cunninghams claimed in
their BTA testimony but had denied for federal income tax reporting purposes), their federal
adjusted gross income would be substantially understated, and so, accordingly, would their Ohio
adjusted gross income for the tax vear at issue.

i7. The Board of Tax Appeals erred as a matter of

considering the Ohio domicile status of Mr. and Mrs. Cunnin :gham, when the Cunninghams, for



Chio and federal income tax purposes, filed a joint income tax return as 4 married couple for the
2008 tax vear at issue. The Board should have determined that the status of Mrs. Cunningham as
an Ohio resident/domiciliary properly subjected Mr. Cunningham’s income to Ohio taxation,
regardless of Mr. Cunningham’s status as a resident/domiciliary of Ohio. Additionally and
alternatively, the Board of Tax Appeals erred as a maiter of fact and law by failing to find that
the Cunninghams, as married filing jointly Ohio income tax filers, failed to meet their affirmative
evidentiary burden of establishing to what extent the Cunninghain’s investment income and other

non-wage income was properly attributed to Mr. Cunningham, rather than to Mrs. Cunningharn.
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: than an individual

1 favwer than 183 contact et e T PR .
with fawer than 183 contact periods in this state is presumned to be domiciled in Ohio,
rebuitable by a preponderance of evidence (o the coptrary. R.C. 3747 24(D) provides

a presumption of domicile in Ohio for an lndbvidual with 183 or more contact periods

inn this state rebuitable by clsar and convinecing evidence io the contrary. Appellants
assert that Mrs, Cunningham had 169 contact pericds with Ghio in 2008, as evidenced

by the documents pressated at this board’s hearing, and is therefore subject to R.C.
7

“Diomicile is generally defined as a legal relationship
between a person and 2 particular place that confemplates
i 3 [ i ]

sy =t lmaot
E@S‘Qul’lb@ gt isas

or indefinitely. Hill v Blumenberg {1 Ohio App.
404, 409, citing Pickering v. Winch {1906}, 48 Ore. 50{;
' g 3

esidence, ﬂfh:%s“ dens}ier' the place in which Qﬁ@
7 i1 is embodied i ¢
efinition Q% aﬁmwﬁ The primary distinetion between

the two is that while 3 p;,r:@;‘ an have enh one domicile
at any given time, he or she may have more than one
&

residence. &aagje:rz’ Saaifeld é%"éﬂ?ﬁ 85 Q’nis A,pp, 225.

(Footnote omitied.) Moreover, onee

estabiissmi it is presumed o continue z.m'zﬂ z’( is shewn by

a preponﬁﬁran:;e of the evidence that it has been
bandoned in favor of 2 new one.
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Kent W. & Sue E. Cunningham
4978 Coupeitrock Lo,
Cincinnat, OH 45243

Be:  Assessment Mo, D2251010543903
individus! Income Tax - 2008

This is the final determination of the Tax Commissioner with respect 1o a petition for reassessment

pursusnt to R.C. 5747.13 concerning the following individual income lax assesament:

$6,5397.73 £318.33 5230921 $3,225.81

The petitioners request that the sasessment be canceted. The peﬁﬁamm were sssessed for failing to
timely file their 2008 individual jncome tax romm, Records milest that the petitioners neither filed
iheir 2008 Chio ncome Lax retum nor paid their 2008 Ohio income tax lability.

The petitioners contend that they were not residents of Oihio in 2008 snd were therefore not required
to file an Ohis income tax return. Specifically, the petitioners maintais that for iaxable yesr 2008,
they hed less than 183 contael periods with Ohio, owned s home in Topnesses, and fled an
Affidavit of Non-Ohle Domicile. In support of thelr position, the petitioners submittsd 8 copy of
the affidavit and several ulility biiling stattments.

Every resident of Ohlo, part-year resident of Chic, and nonresident with Ohiv-sourced income must
fle an Ohio individual income tax return. R.C. 5747.08. Pursuant to R.C. $747.01(D), an individual
i3 & resident of Ohic if the individus! is domiciled in Oblo, subject the sontest period tests st
forth in R.C. §747.24.

Under Ohio law, “Domicile” is comptised of the inhabitation of ap abode in a perricular place with
an intention to remain thers tndefinitely. Davis v Limbach, BTA No. 89-C-267 (1592). A person
san have only one domicile at apy given time. Saalfeld ». Saalfeld, 86 Ohie App. 225 {1949}
Moseover, onge a domicile has been established, It is prasumed to continue unil it is shown by a
preponderance of the svidence that it has been abandoned in favor of & new ome. Saalfeid, supra,
226,

The contact period test determines an individual’s residency status based on the amount of time an

individual spends in Ohie. R.C, 5747.24, The amount of time spent in Ohio is messured ip
“contact periods.” A contact period cccurs when an individual is sway overnight ﬁﬂo{a the
individusl’s abode located outside Ohio and while away svernight spends at lsest sopse portion of
 time, however minimal, of sach of two consecutive days in Ohle, R.C. 5747.24AX1)

Pyrsuent to the contact period test set forh in R.C. 5747.24(BY 1}, an individusl s imebutably
presumed pot 1o be domiciled in Ohio if, for the entire taxable yeer in question, the individual bad
lass than 183 contact pericds in Ohio, had at least one sbode outside of Ohlo, and simely filed 2n
Affidavic of Non-Ohlo Domicile, on which 56 fulss statemionts were made. R.C, §747.24(B}(1) does
not apply to sn individual changing domicile from of to Ohio dutiug the taxable year. Such an

oy

ey




18/38/2811 22:83 513881 3 K GUNHINGHAM O INC PaCE 82

st

SEP 8¢ 201

-2

individual is domiciled in Ohio for that portion of the taxable year before or afler the change, 8s
applicable. R.C. 5747.24(BX2). :

Under R.C, 5747.24(C) and R.C. §747.24(D), the burden shifts to the individual 1o prove that he or
she was not domiciled in Ohio during the taxable year. R.C. 5747.24(C) provides that an individual
who has less than 183 contact periods with Ohio and who is not irrebunably presumed under RC.
5747.24(B} to be not domiciled in this state Is presumed to be domiciled in Ohlo for the entire
taxable year, An individual can rebut this presumption for any portion of the taxsble year only with
& preponderance of the evidence to the contrary. :

If an individus] has f least 183 contact periods with Ohio, the individual is presumed 1o be
* domicifed in Ohio for the entite taxable year under R.C. 5747.24(D}. An individual can rebut this

presumption for any portion of the taxable year only with clear and convincing evidence to the

sORITaEry. . , :

Records reflect that the petitioners owned residential property in Tennesses for the entire year i
question. However, based on evidence set forth below, the Commissioner finds that the petitioners
did not astablish their domicile outside of Ohio for the entire taxable yoer 2008.

The petitioners filed a Homestcad Exemption Application with the Hamilton County Auditer on
January 24, 2008, As used in sections 323.151 o 323.159 of the Revisad Code, “homestead” means
either of the following:

() A dwelling, including a unit in a wultiple-unit dweiling and 8 manufactured
home or mobile home taxed as real property pursusnt to division (B) of section
4503.06 of the Revised Code, owned and cccupied a5 a home by an fndividual
whose domicile is in this state and who has not acquired ownership from a person,
other than the individuael’s spouse, related by consanguinity or affinity for the
purpose of qualifying foc the real property tax reduction provided in section
323.152 of the Revised Code. :

{b) A unit in 2 housing cooperative that is occupied 3 a home, but not owned, by
" an individual whose domicile is in this state. R.C. 323.151. {Braphasis added].

On the Application, the petitioners declared, under the pensity of perjury, that they occupied, 25
their principal place of residence, the abode located at 4975 Councilrock Lane, Cincinnati, OH
45243, On the same petition, the petitioners also swore that the property located st 131 Doe Lane
Lafollette, TN 37766 was 2 either a second home or 2 vacation home. This document suggests that
- the petitioners were residents for at Jeast soms jon of 2008 and tha the petitioners did not intend
to abandon their Ohio domiciie. The petitioners received 2 homestead exemption based on this
sworn statement. ’

The petitioners, in support of their claim of not being domiciled in Oblo, provided the Tax
Commissioner with water, sleciricity, property tax, and tzlephone billing smements for their
Tennessee abode. In the aggregate, the utility satements span from Japuary 1, 2008 through
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Cotober 31, 2008, While 2l of these statements appear to refleet costs associated with the
Tennessee abode, it is avident thar the majority of the stmements were meiled to the petitionars’
Olio address, which further indicates that the petitioners did ot intend 1o remain In Tenpesses
indefinitely and/or abandon their Uhio abode in favor of the abode in Tennesses. These statements
do not show the petitioners” presence at, of use of, the Tennessse propenty, but only that the utilities
were ket on, (

To support thelr non-residency claim, the petitioners also provided the Tax Commissioner 3 copy of
their Affidavit of Mon-Ohie Domisile, on which they deciared, under the peaalty of perjury, that
they wers 7ot domiclied in Dhio & apy time during the texable year 2008. This swom statement
contradicis the petitioners’ prior sworn stafersent that they ocoupled, as thelr principal place of
regidence, thelr home in Cinclnnetl, snd that the Tannessse home was 3 sither & second home or &
vacation home. Given the contradictory sintements made by the petitioners, the Tax Commissioner
neeessarily concludes thar the petitioners” Affidavit of Mon-Ohlo Domicile comtains s fulse
siatement a3 deseribed in R.C. 5747.24(BY1). Furthermore, the petitioners provided no evidence of
their contact perods with Olslo, mber than 28 swom on the statsment, Consequently, the petitioners
are not imebuttably presumed under R.C. 3747.24(B) to be domisiied vutside of Thia, That is, the
petitioners are presumed 10 be domiciled in Ohio for the entire taxable year under R.C. 5747.24(C).

R.C. 5747.24(C) provides that an individusl who has Jess than 183 comtact periods with Ohio iz
presumed to be domiclled in Obio for the entive taxable year, An individusl can rebut this
‘presumption for any portion of the taxable year only with a preponderance of e avidence to the
sontrary. Under R.C, 3747.24{C), the burden shifis to the taxpayer 1o prove thet he or she waz a6t
domiciled in Ohio during the tweable year, In the case, the petitioners have failed 1o meet their
burden. '

To have essblished non-smldency, it was necessary for the petitioners to show that they were not
domiciled in Ohlo and therefore not residents of Ohio. The petitioners swors under the penalty of
perjury that they ocoupied their Dhio abode as their principle place of residencs. The petitioners
provided the Tax Conunissioner with water, eleciricity, property tax, and ieiephone billing
sunrements for their Tennessee abods, the majority of which were mailed to the petitioners’ Chin
abode. The evidemce shows that, in 2008, the petitioners remained domdciliaries of Ohio. The
petitioners were subject to both the Ohlo individus! income tax 2ad My concomitant filing
requirsment.

Accordingly, the assessment is affirmed.

Current records indicate thar no payments have been applied to this sssessment, leaving the entire

balance due. However, dus t¢ paymest processing and posting time lags, paytesnts may have been

made that are not reflected In this final determination. 2 i bal Besrs posl-aynenament

stgrest a3 provided by law, which is in sddition | ‘ 1o Payments shall be mads

- payable to “Ohio Treasurer Josh Mandel” Any pavment made within sixgy days of the date of this
final determination should be forwmrded to: Department of Taxation, Compliance Division, P.0.
Box 1090, Colurnbus, Ohio 43216-1090.
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THIS 18 THE TAX COMMISSIONER'S FINAL DETERMINATION WITH REGARD TO THIS
MATTER. UPON EXPIRATION OF THE SIXTY-DAY APPEAL PERIOD PRESCRIBED BY
R.C. 5717.02, THIS MATTER WILL BE CONCLUDED AND THE FILE APPROPRIATELY
CLOSED. : )

 CHRTHY TUAT I 15 A TRUB AND ACCURKTI CUFY O THE; Hanias,
DurraMIHATION RUCORDOD 5 T TAR COMMIBSIONIR JOLRNAL /57 Joseph W. Tests
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5747.24 Dormic

R.C. §5747.24
5747.24 Domicile

Effective: April 4, 2007

P
5q perees i s
LAITENINGSS

This section is to be applied solely for the purposes of Chapters 3747 and 5748. of the Revised Code.
{A) As used in this section:

(1) An individual “has one contact period in this state” if the individual is away overnight from the individual's abode located
outside this state and while away overnight from that abode spends at least some portion, however minimal, of each of two
consecutive days in this state.

(2) An individual is considered to be “away overnight from the individual's abode located outside this state” if the individual
Is away from the individual's abode located outside this state for a continuous period of time, however minimal, beginning at
any time on one day and ending at any time on the next day.

(B)(1) Except as provided in division (B}2) of this section, an individual who during a taxable year has no more than one
hundred eighty-two contact periods in this state, which need not be consecutive, and who during the entire taxable year has
at least one abode outside this state, is presumed to be not domiciled in this state during the taxable year if, on or before the
fifteenth day of the fourth month following the close of the taxable year, the individua! files with the tax commissioner, on the
form prescribed by the commissioner, a statement from the individual verifying that the individual was not domiciled in this
state under this division during the taxable year. In the statement, the individual shall verify both of the following:

() During the entire taxable year, the individual was not domiciled in this state;

(b) During the entire taxable year, the individual had at least one abode outside this state. The individual shall specify in the
statement the location of each such abode outside this state,

The presumpticn that the individual was not domiciled in this state is irrebuttable unless the individual fails to timely file the
statement as required or makes a false statement. If the individual fails to file the statement as required or makes a false statement,
the individual is presumed under division (C) of this section to have been domiciled in this state the entire taxable year.

In the case of an individual who dies before the statement would otherwise be due, the personal representative of the estate
of the deceased individual may comply with this division by making to the best of the representative's knowledge and belief
the statement under division (B)(1) of this section with respect to the deceased individual, and filing the statement with the




commissioner within the later of the date the statement would otherwise be due or sixty days after the date of the individual's
death,

An individual or persoual representative of an estate who knowingly makes a false statement under division (BX(1) of this

section is guilty of perjury under secii ]

{2) Division (B} of this section does not apply io an individual changing domicile from or to this state during the taxable year.
Such an individual is domiciled in this state for that portion of the taxable year before or after the change, as applicable.

(C) An individual who during a taxable year has fewer than one hundred eighty-three contact periods in this state, which need
not be consecutive, and who is not irrebuttably presumed under division (B) of this section to be not domiciled in this state with
respect to that taxable year, is presumed to be domiciled in this state for the entire taxable year, except as provided in division
(B)2) of this section. An individual can rebut this presumption for any portion of the taxable year only with a preponderance
of the evidence to the contrary. An individual who rebuts the presumption under this division for any portion of the taxable
year is presumed to be domiciled in this state for the remainder of the taxable year for which the individual does not provide
a preponderance of the evidence to the contrary.

(D) An individual who during a taxable year has at least one hundred eighty-three contact periods in this state, which need
not be consecutive, is presumed to be domiciled in this state for the entire taxable year, except as provided in division (B){(2)
of this section. An individual can rebut this presumption for any portion of the taxable year only with clear and convinecing
evidence to the contrary. An individual who rebuts the presumption under this division for any portion of the taxable year is
presumed to be domiciled in this state for the remainder of the taxable year for which the individual does not provide clear

and convincing evidence to the contrary.

(E) I the tax commissioner challenges the number of contact periods an individual claims to have in this state during a taxable
year, the individual bears the burden of proof to verify such number, by a preponderance of the evidence. An individual
challenged by the commissioner is presumed to have a contact period in this state for any period for which the individual does
not prove by a preponderance of the evidence that the individual had no such contact period.

CREDIT(S)

R.C.§5747.24, OH ST § 5747.24
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