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INTI2.ODLTCTION

This case is before the Court pursuant to Article 4, Section 3(B)(4) and Article 4, Section

2(B)(2)(f) of the Ohio Constitution to resolve a conflict between the Twelfth District in this case and the

Ninth District Court of Appeals in BAC Home Loan Seru v. McFerren, 2013-Ohio-3228, 9th

Dist. No. 26384.

The Court accepted the following question certified by the Twelfth District Court of

Appeals:

In order to establish standing in a foreclosure action and invoke the jurisdiction of the
common pleas court, must a plaintiff establish at the time complaint for foreclosure is
filed that it has an interest in both the note and mortgage, or is it sufficient if the plaintiff
demonstrates an interest in either the note or the mortgage?

More specifically, under the facts of this case, the Court must decide if a mortgage can be

enforced, and the right of redemption foreclosed, in the absence of the debt the mortgage secures.

In its majority decision, the Court of Appeals basically conceded that SRMOF was not

entitled to enforce the note when suit was commenced. SRMOF Trust 2009-1 v. Lewis, 12th

District Nos. CA 2012-11-0239 and CA 2013-05-0068, 2014-Ohio-71, ¶17. It nonetheless held

that SRMOF possessed standing to sue because it had been assigned the mortgage prior to suit.

The majority accepted the reasoning of the Eighth District in Citimortgage, Inc. v. Patterson, 8th

Dist. Cuyahoga No. 98360, 2012-Ohio-5894. Id. at 15. In Patterson, the court read Schwartzwald

to conclude that any interest in either the note or the mortgage was sufficient to confer standing

in a foreclosure case. Several other districts have adopted that reasoning. See, Fed. Home Loan

Mtg. Corp. v. Koch, 11th Dist. Geauga No. 2012-G-3084, 2013-Ohio-4423, ¶ 24; U.S. Bank Natl.

Assn. v. Gray, 10th Dist. Franklin No. 12AP-953, 2013-Ohio-3340, ¶ 27; CitiMortgage, Inc. v.

Loncar, 7th Dist. Mahoning No. I 1 MA 174, 2013-Ohio-2959, ¶ 15; Bank of New York Mellon v.

Matthews, 6th Dist. Fulton No. F-12-008, 2013-Ohio-1707, ¶ 11.
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In McFerren, the Ninth District Court of Appeals held that in order to have standing to

bring a foreclosure action, the plaintiff "had to be holder of the Note and the Mortgage at the

time it initiated th[e] action." lVlcFerren at ¶13. As in this case, the plaintiff in McFerren had

been assigned the mortgage, but was not entitled to enforce the note when suit was filed. Prior to

Patterson, courts throughout the state had required a plaintiff to be entitled to enforce the debt in

order to pursue a foreclosure case. Chase Manhattan Mtge. Corp. v. Smith, 1 st Dist. Hamilton

No. C061069, 2007-Ohio-5874; First Union Natl. Bank v. Hufford, 3rd Dist. Auglaize No. 2-01-

07146 Ohio.App.3d 673, 677, 679-680; Losantiville Holdings L.L.C. v. Kashanian, lst Dist.

Hamilton No. C-110865, 2012-Ohio-3435, ¶ 17; Arch Bay Holdings, L.L.C. v. Brown, 2nd Dist.

Montgomery No. 25073, 2012-Ohio-4966, ¶ 16; U. S. Bank Natl. Assn. v. Marcino, 7th Dist.

Jefferson No. 08 JE 2181, Ohio App.3d 328, 2009-Ohio-1178, ¶ 32; Everhome Mtge. Co. v.

Rowland, 10th Dist. Franklin No. 07AP-615, 2008-Ohio-1282, ¶12. In fact, prior to Patterson,

the Eighth District had followed the same rule. Wells Fargo Bank, N.A. v. Stovall, 8th Dist.

Cuyahoga No. 91802, 2010-Ohio-236, ¶15.

In his dissent in this case, Judge Ringland embraced the reasoning of McFerren and

concluded that Schwartzwald does not stand for the proposition that an interest in the mortgage,

by itself, was enough to confer standing to foreclose. He agreed with the analysis of McFerren

that that issue was not presented in Schwartzwald and this Court did not pass on it. The First

District Court of Appeals has also questioned the expansive reading of Schwartzwald:

We note that in Schwartzwald, the mortgagee was neither an assignee of the
mortgage nor a holder of the note at the time it filed its complaint. It achieved
both positions only after the complaint had been filed. See Schwartzwald, 134
Ohio St.3d 13, 2012-Ohio-5017, 979 N.E.2d 1214, at ¶ 7 and 10; see also Byrd,
178 Ohio App.3d 285, 2008-Ohio-4603, 897 N.E.2d 722, at ¶ 2 (also reviewing a
scenario where the mortgagee had brought suit but had filed neither an assigned
note nor mortgage with its complaint). The "or" statement must be read in the
context of the entire opinion. The question of whether standing can be achieved
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by the filing of either document with the complaint was not presented by the facts
of the case and was not necessary to the resolution of the issue presented.

HSBC Bank lI,S'A v. Sherman, 1St Dist. No. C-120302, 2013-Ohio-4220, ¶17.

It is this sharp split among the Courts of Appeals that gives rise to the certified conflict.

S'I'A'I'IaMlaNT OF THE FACTS

The loan at issue in this case was originated by First Union Mortgage Corporation in

November 2001.1 The version of the note attached to SRMOF's complaint appears to have been

endorsed in blank by First Union, rendering the note "bearer" paper. The endorsement is undated.

To secure payment of the note, Lewis executed a mortgage which named as mortgagee

Mortgage Electronic Registration Systems ("MERS"), "solely as nominee" for the Lender, First

Union Mortgage Corporation. The granting clause of the mortgage provides that the mortgage is

intended:

TO SECURE to Lender the repayment of the indebtedness evidenced by the Note,
with interest thereon; the payment of all other sums, with interest thereon,
advanced in accordance herewith to protect the security of this Mortgage; and the
performance of the covenants and agreements of Borrower herein contained,
Borrower does hereby mortgage, grant and convey to MERS (solely as nominee
for Lender and Lender's successors and assigns) and to the successors and assigns
of MERS the following described property ...

In the months leading up to the filing of this lawsuit, the mortgage was assigned three

times.2

1. From MERS, as nominee for First Union Mortgage Corp. to Wells Fargo Bank
on June 9, 2011, several months after Wells Fargo purported to transfer the lost note to
Selene Finance, LP via the Lost Note Affidavit.

2. From Wells Fargo Bank to Selene Finance, LP on August 8, 2011, nearly a year
after Wells Fargo acknowledged that the note was lost.

3. From Selene Finance LP to Appellee, SRMOF 2009-1 Trust, on August 24,

' Complaint, Ex. A (8/3 1 /1 1)(Docket 4).
2 Notice of Filing of the Assignment of Mortgage (10/12/11)(Docket 28)
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2011.

SRMOF filed this suit on August 31, 2011, seeking judgment on a promissory note, along

with foreclosure of the mortgage.3 In the Complaint, SRMOF claimed to be the "holder" of the

promissory note.4 Ultimately, SRMOF filed a Motion for Summary Judgment,5 together with

copies of the note, mortgage, and the three mortgage assignments.6 It also filed an affidavit

supporting the motion.7 The affidavit submitted in support of summary judgment authenticated a

copy of the note attached to the affidavit was a "true and exact."8

Prior to submission of the motion for summary judgment for decision, the trial court

ordered SRMOF to produce the original promissory note in open court for inspection.9 Instead of

producing the original note as ordered, SRMOF filed a Notice of Filing of Lost Note Affidavit.lo

Only then were Lewis and the Court given notice that, in fact, SRMOF was not, and never had

been, in possession of the original note. SRMOF also filed an Amended Motion for Summary

Judgment seeking judgment on the newly presented Lost Note Affidavit.l l

In December 2010, Wells Fargo Bank executed a document called a Lost Note Affidavit

and Indemnification Agreement.12 The affidavit is "in favor of Selene Finance." In this affidavit,

Wells Fargo asserts merely that the note cannot be located. It does not state that it was in

possession of the note when the note was lost. Nor does it state that it was entitled to enforce the

note when the note was lost. The affidavit goes on to state Wells Fargo will indemnify Selene

3 Complaint (8/3 1 /1 1)(Docket 4)
4 I c l . at ¶ 1
5 Motion for Summary Judgment (10/12/11)(Docket 25)
6 Notice of Filing of the Assignment of Mortgage (10/12/11)(Docket 28)
' Affidavit of Carter Nicholas (10/12/11)(Docket 29)
8 Id. at ¶5
9 Entry Ordering Original Note to be presented to Court (7/19/12)(Docket 54)
'o Notice of Filing of Lost Note Affidavit (7/27/12)(Docket 55)
"Amended Motion for Summary Judgment (8/14/12)(Docket 58)
12 Notice of Filing of Lost Note Affidavit (7/27/12)(Docket 55)
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Finance should Selene Finance suffer any damage because of the lack of the note.

But soon thereafter, in August 2012, SRMOF withdrew its Amended Motion for

Summary Judgment claiming that the original note had been located and was now in its

possession.13 So despite its initial claim of holder status, the first time SRMOF came in

possession of the note was a year after it filed this lawsuit. SRMOF also asked the trial court to

decide its original Motion for Summary Judgment. Lewis responded pro se, asserting several

issues including a lack of standing, as well as raising questions about the assignments of the

mortgage.

Less than two weeks before this Court decided Schwartwald, the trial court granted

summary judgment to SRMOF.14 Thereafter, the Court entered an In Rem Judgment and Decree

in Foreclosure that found that SRMOF was entitled to recover $125,683.50, plus interest and late

charges.ls

Lewis both appealed from the judgment and filed a motion in the trial court to vacate the

judgment because SRMOF lacked standing when suit was filed. The trial court overruled that

motion, finding, inter alia, that the Lost Note Affidavit effectively transferred the debt to

SRMOF.16

On appeal, the Court of Appeals held that because SRMOF had been assigned the

mortgage prior to the filing of the complaint, it had standing to sue. Lewis appeals from the

decision.

AR(^UM1?,NT

In Fed. Home Loan Mtg. Corp. v. Schwartzwald, 134 Ohio St.3d 13, 2012-Ohio-5017,

13 Notice of Intent to Withdraw Amended Motion for Summary Judgment (8/28/12)(Docket 63)
14 Decision and Entry Granting Plaintiffs Motion for Summary Judgment (10/19/12)(Docket 76)
15 In Rem Judgment and Decree in Foreclosure (10/31/12)(Docket 77)
16 Decision and Entry Denying Defendant's Motion to Vacate, p.9 (4/5/2013)(Docket 97)
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this Court held that if a plaintiff does not possess standing at the commencement of a civil action,

it fails to invoke the jurisdiction of a common pleas court. Id. ¶¶24-28. The issue presented in

Schwartzwald was a general one in that it did not rely on any substantive law applicable only to

foreclosure cases. And for its resolution, the Court did not have to decide the exact nature or

extent of the interest that was needed to support standing in foreclosure cases. It concluded that

"because [Federal Home Loan] failed to establish an interest in the note or mortgage at the time

it filed suit, it had no standing to invoke the jurisdiction of the common pleas court." Id. ¶28. The

Court of Appeals relied on this language to conclude that an interest in either the note or the

mortgage was sufficient to confer standing to file a foreclosure case. Lewis, supra, at ¶15.

The question certified by the Court of Appeals seeks clarification about the substantive

rights a plaintiff must possess to have standing in a foreclosure case. The Court of Appeals held

that any right in the mortgage was sufficient to support standing. Lewis asserts that a foreclosing

plaintiff does not have standing unless it is also entitled to enforce the debt that the mortgage

secures. Unless it is entitled to recover money on the debt, a mortgagee cannot suffer any injury

to support common law standing. And in cases involving negotiable instruments, standing is

premised on the statutory entitlement to enforce the debt. These principles are well-founded in

Ohio law.

The holding of the Court of Appeals rejects century-old precedent, both in Ohio and from

around the country; disturbs the balance established under of Article 3 of the Uniform

Commercial Code, as adopted in Ohio by the General Assembly; and, most importantly, places

those obligated on negotiable instruments at risk of duplicate liability on the same debt.

A. SRMOF was not entitled to enforce the note when suit was filed.

The Court of Appeals did not directly address SRMOF's status as a "person entitled to

6



enforce" the note under R.C. 1303.31. It instead accepted Lewis's argument that SRMOF failed

to meet the requirements under R.C. 1303.38, which relate to enforcement of a lost note. Lewis,

¶17. Nonetheless, a brief review of these provisions is helpful to understand the statutory

backdrop against which the certified question must be considered.

The concept of "person entitled to enforce" the note is central to the Court's consideration

of all of the issues presented in this case. A "person entitled to enforce" a negotiable instrument

is defined by statute:

(A) "Person entitled to enforce" an instrument means any of the following
persons:

(1) The holder of the instrument;

(2) A nonholder in possession of the instrument who has the rights of a holder;

(3) A person not in possession of the instrument who is entitled to enforce the
instrument pursuant to section 1303.38 or division (D) of section 1303.58 of the
Revised Code.

R.C. 1303.31(A).

In this case, the record is clear that SRMOF was not in possession of original note when

it filed suit. Despite its assertion in the Complaint that it was the "holder" of the note, it did not

obtain possession of the note until a year after suit was filed. Thus, it could not be classified as

either a "holder" or "a non-holder in possession ... who has the rights of a holder." Both of

those statuses require possession of the original note. Instead, it based its entitlement to enforce

the note on the third category - person not in possession of the instrument who is entitled to

enforce under R.C. 1303.38. That statute permits a person to enforce a lost or destroyed note if

that person proves, inter alia, that it was in possession of the instrument and entitled to enforce it

when the loss of possession occurred. R.C. 1303.38(A).
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In this case, the Lost Note Affidavit was executed by Wells Fargo, not SRMOF. It was

not even issued to SRMOF; it was issued "in favor of Selene." Those facts alone make the

affidavit ineffective to transfer any right to enforce the note. The language of R.C. 1303.38(A)

provides that only the person who both lost the note and was entitled to enforce the note may

seek relief under that statute.

Moreover, the Lost Note Affidavit is not even sufficient to provide Wells Fargo the right

to enforce the lost note. Nowhere in the affidavit does it state that Wells Fargo was either in

possession of, or entitled to enforce, the note when it was lost. This deficiency is fatal to any

reliance on R.C. 1303.38(A).

In Fifth Third Mortgage Co. v. Fillmore, 5th Dist. Delaware No. 12 CAE 04 0030, 2013-

Ohio-312, the court addressed this very issue. In that case, Fillmore attempted to enforce a

promissory note, and the mortgage securing it, using the mechanism set forth in R.C. 1303.38.

But the affidavit Fillmore presented to the court contained the same deficiencies found in the

Lost Note Affidavit offered in this case: it failed to state both that Fillmore was in possession of

the note when it was lost and that he was entitled to enforce the note when it was lost. Id. ¶43.

The court found these two omissions fatal to Fillmore's attempt to enforce the lost note and

foreclose on the accompanying mortgage. Id.

Thus, although the Court of Appeals did not directly rule on the issue, the record firmly

establishes that SRMOF did not qualify as a "person entitled to enforce" the note under R.C.

1303.31. The issue, then, is whether a mortgagee has standing to file a foreclosure case if it is not

a "person entitled to enforce" the note secured by the mortgage.

B. Assistnment of a Mortgage Without Transfer Of The Debt it Secures Is A Legal
Nullity.

As this Court has held, a "foreclosure proceeding is the enforcement of a debt obligation.
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..." Wilborn u Bank One Corp., 121 Ohio St.3d 546, 906 N.E.2d 396, 2009-Ohio-306, ¶ 17. As a

result, foreclosure in Ohio is a two-step process. First Knox National Bank v. Peterson, 2009-

Ohio-5096, ¶18 (5th Dist. No. 08CA28). Only after the court determines liability on the

underlying obligation can it move to the foreclosure under the mortgage. Id. See also, National

City Bank v. Skipper, 2009-Ohio-5940, ¶25 (9th Dist. No. C.A. 24772). Thus, determination of

liability under the note is a prerequisite to enforcement of the mortgage itsel£

And a mortgage cannot be enforced in the absence of the debt it secures. This is because

the mortgage is but an incident to the debt. Kernohan v. Manss, 53 Ohio St. 118, 133, 41 N.E.

258 (1895). It does not have a life of its own. Id. Therefore, a transfer of the mortgage without a

corresponding transfer of the debt is a legal nullity.

The United States Supreme Court has held that: "The note and mortgage are inseparable;

the former as essential, the latter as an incident. An assignment of the note carries the mortgage

with it, while an assignment of the latter alone is a nullity." Carpenter v. Longan, 83 U.S. 271,

274, 21 L.Ed. 313 (1873).Moreover, once the decured debt is paid in full, the mortgage ceases to

have any effectiveness at all. National Live Stock Bank of Chicago v. First National Bank of

Geneseo, 203 U.S. 296, 306, 27 S.Ct. 79, 51 L.Ed. 192 ( 1906) ("Such a mortgage has no separate

existence, and when the note is paid, the mortgage expires, as it cannot survive the debt which

the note represents")

This Court has embraced this rule: "Being but an incident of the debt, the mortgage

remains, until foreclosure or possession taken, in the nature of a chose in action. Where given to

secure notes, it has no determinate value apart from the notes, and, as distinct from them, is not a

fit subject of assignment." Kernohan, supra at p. 133; see also, Edgar v. Haines, 109 Ohio St.

159, 164, 141 N.E. 837, (1923) ("It is well settled by the former adjudications of this court that a

9



mortgage is not property separate and distinct from the note which it secures, but that, on the

other hand, the mortgage security is an incident of the debt which it is given to secure, ...").

Indeed, this general principle is widely accepted in American courts. See In Re Dorsey,

13-8036. (B.A.P. 6tk' Cir. 2014)(March 7, 2014) (holding that "without evidence of debt, there is

no valid, enforceable mortgage. A mortgage may be enforced only by a person who is entitled to

enforce the obligation the mortgage secures."); Cervantes v. Countrywide Home Loans, Inc., 656

F.3d 1034, 1039 (9th Cir. 2011)("The [mortgage] deed and note must be held together because the

holder of the note is only entitled to repayment..., the holder of the deed alone does not have a

right to repayment and, thus, does not have an interest in foreclosing on the property to satisfy

repayment."); George v. Surkamp, 76 S.W.2d 368, 336 Mo. 1(Mo. 1934) (stating that there is no

"force to an assignment of the deed of trust itself separate and apart from the note."); Landmark

Nat'l Bank u Kesler, 289 Kan. 528,216 P.3d 158, 167 (2009).

In Landmark Nat'l Bank v. Kesler the Kansas Supreme Court grappled with the issue

now presented to this Court - can a mortgagee who has no right to enforce the note be permitted

to sue the borrower in foreclosure. Interestingly, the court examined in detail the role of

Mortgage Electronic Registration Systems, Inc. ("MERS") in the secondary mortgage market

and the nature of the rights granted to MERS under the standard uniform mortgage, like the one

at issue in this case. The Court concluded that "[i]f MERS is only the mortgagee, without

ownership of the mortgage instrument, it does not have an enforceable right." Id. at p. 167 (citing

In re Vargas, 396 B.R. 511, 517 (Bankr.C.D.Cal.2008).

The principle can be considered hornbook law. "Where the mortgagee has "transferred"

only the mortgage, the transaction is a nullity and his "assignee," having received no interest in

the underlying debt or obligation, has a worthless piece of paper." 4 Powell on Real Property, §

10



37.27 [2] (Matthew Bender & Co.2012). "A person holding only a note lacks the power to

foreclose because it lacks the security, and a person holding only a deed of trust suffers no

default because only the holder of the note is entitled to payment on it." Restatement of the Law

3d, Property, Mortgages, Section 5.4, Comment e (1997) (emphasis added).

Even in Schwartzwald, this Court acknowledged that standing to foreclose was premised

on entitlement to enforce the debt secured by the mortgage.

This principle accords with decisions from other states holding that standing is
determined as of the filing of the complaint. See, e.g., Deutsche Bank Natl. Trust v.
Brumbaugh, 2012 OK 3, 270 P.3d 151, ¶ 11 ("If Deutsche Bank became a person
entitled to enforce the note as either a holder or nonholder in possession who has
the rights of a holder after the foreclosure action was filed, then the case may be
dismissed without prejudice * * *" [emphasis added]); U.S. Bank Natl. Assn. v.
Kimball, 190 Vt. 210, 2011 VT 81, 27 A.3d 1087, ¶ 14 ("U.S. Bank was required
to show that at the time the complaint was filed it possessed the original note
either made payable to bearer with a blank endorsement or made payable to order
with an endorsement specifically to U.S. Bank" [emphasis added]); Mtge.
Electronic Registration Sys., Inc. v. Saunders, 2010 ME 79, 2 A.3d 289, ¶ 15
("Without possession of or any interest in the note, MERS lacked standing to
institute foreclosure proceedings and could not invoke the jurisdiction of our trial
courts" [emphasis added]); RMS Residential Properties, L.L. C. v. Miller, 303
Conn. 224, 229, 232, 32 A.3d 307 (2011), quoting Hiland v. Ives, 28 Conn.Supp.
243, 245, 257 A.2d 822 (1966) (explaining that "`[s]tanding is the legal right to
set judicial machinery in motion' " and holding that the plaintiff had standing
because it proved ownership of the note and mortgage at the time it commenced
foreclosure action) . . .

Schwartzwald, ¶27. All of these cases premised standing to foreclose on the entitlement to

enforce the note. This is because the injury complained of is failure to pay the debt. And a person

who is not owed any money suffers no injury if the debt isn't paid.

In this case, because SRMOF did not possess the right to enforce the underlying debt on

the date it filed suit, it lacked the requisite injury, and therefore standing, and the jurisdiction of

the trial court was not invoked.

11



C. PermittinE A Mere Mortgagee To Sue To Collect A Debt It Would Not Be
Permitted To Sue On Directly Disturbs The Balance Established Under Of Article 3
Of The Uniform Commercial Code, As Adopted In Ohio By The General Assembly.

In Cleveland v. Shaker Hts., 30 Ohio St.3d 49, 507 N.E.2d 323 (1987), This Court stated:

"`Whether a party has a sufficient stake in an otherwise justiciable controversy to
obtain judicial resolution of that controversy is what has traditionally been
referred to as the question of standing to sue. Where the party does not rely on
any specific statute authorizing invocation of the judicial process, the question of
standing depends on whether the party has alleged *** a "personal stake in the
outcome of the controversy." ' "

Id. , at p.51 (emphasis added) (quoting Middletown v. Ferguson, 25 Ohio St.3d 71, 75, 495

N.E.2d 380 (1986)); see also, Osbourne v. Van DykMtge. Corp., 12th Dist. No. CA2012-03-020,

2013-Ohio-332, ¶16 (stating that, for a claim authorized by statute, standing is defined by the

statute itself).

The case decisions cited above all look at common law standing, i.e. whether a mere

mortgagee can suffer injury if it is not the party to whom the debt is owed. As set forth above,

R.C. 1303.31 limits the right to enforce a negotiable instrument to a limited few. In other words,

R.C. 1303.31 is a standing statute. The General Assembly has decided that only a narrowly

defined set of persons is permitted to seek payment on negotiable instruments. Yet, the Court of

Appeals's holding expands the right to enforce the debt owed on a negotiable instrument to

persons who do not satisfy the statutory definition. It grants to naked mortgagees a right which

the General Assembly expressly denied them.

D. Permitting a Mortgagee to Foreclose Without the Riaht to Enforce the Note
Exposes Makers of Negotiable Instruments To Double Liability on the Same Debt.

Pursuant to R.C. 1303.67(A), only payment to a person entitled to enforce a negotiable

instrument discharges the maker's liability on the note. "Subject to division (B) of this section,

an instrument is paid to the extent payment is made by or on behalf of a party obliged to pay the

12



instrument and to a person entitled to enforce the instrument." Id. Should the Court permit bare

mortgagees to pursue foreclosure cases, borrowers will be exposed to double liability on the

same debt.

[I]f a maker pays a "person entitled to enforce" the note, the maker's obligations
are discharged to the extent of the amount paid. UCC § 3-602(a) [R.C.
1303.67(A) ]. Put another way, if a maker makes a payment to a "person entitled
to enforce," the obligation is satisfied on a dollar for dollar basis, and the maker
never has to pay that amount again. Id. See also UCC § 3-602(c) [R.C.
1303.67(A) ].

If, however, the maker pays someone other than a "person entitled to enforce"-
even if that person physically possesses the note the maker signed-the payment
generally has no effect on the obligations under the note. The maker still owes the
money to the "person entitled to enforce," Miller & Harrell, supra, T
6.03 [6] [b] [ii], and, at best, has only an action in restitution to recover the
mistaken payment. See UCC § 3-418(b) [R.C. 1303.58(B) ].

Bank o.fAmerica, :'V.A., v. Pasqualone, 10th Dist. Franklin No. 13AP-87, 2013-Ohio-5795, ¶26

(quoting In re Veal, 450 B.R. 897, 910 (9th Cir.BAP 2011). See also HSBC Bank USA, N.A. v.

Thompson, 2nd Dist. Montgomery No. 23761, 2010-Ohio-4158, ¶ 71-72, (quoting Adams v.

Madison Realty & Development, Inc., 853 F.2d 163, 168 (3d Cir.1988) ("[F]rom the maker's

standpoint: `it becomes essential to establish that the person who demands payment of a

negotiable note, or to whom payment is made, is the duly qualified holder. Otherwise, the obligor

is exposed to the risk of double payment, or at least to the expense of litigation incurred to

prevent duplicative satisfaction of the instrument.` )); McKenna v. Wells Fargo Bank, N.A., 693

F.3d 207, 215 (lst Cir. 2012) ("Allowing a mortgagee who is not also a note holder to foreclose

creates a risk that the borrower might remain liable to the true note holder even after the

mortgagee had seized and sold the property.").

E. AiiswerinZ The C"ertifgecl Question9

Standing is limited to those who have suffered a legally cognizable injury. In the absence

13



of the debt, a mortgagee has no injury to complain o£ Without the right to enforce the debt

obligation itself, a person holding only a mortgage has suffered no injury. And without an injury,

a court cannot grant a remedy. A plaintiff without an injury and a court without the power to

grant relief equate to a lack of standing. Lewis asks the Court to hold that a foreclosing plaintiff

must possess both the right to enforce the debt and the mortgage in order to have standing to sue.

CONCLUSION

For the foregoing reasons, Appellants Shari Lewis requests that the Court reverse the

decision of the Butler County Court of Appeals, and dismiss the action without prejudice.
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Appellant Shari Lewis hereby gives notice that, on March 12, 2014, the "1'welfth

District Cotu-t of Appeals issued an Entry Granting Motion to Certify Conflict, attached

hereto as Exhibit A, certifying its decision in this case to be in conflict with decisions of

other districts on two distinet issues. A copy of the Court of Appeals's decision is attached

hereto as Exhibit B.

First, the Court certified its decision to be in conflict with that of the Ninth

District Court of Appeals in B1tC' Home Loun Servicing v. McFeNf•en; 9th Dist. Summit

No. 26384, 2013-Ohio-3229, attached hereto as Exliibit C, on the following issue:

In order to establish standing in a foreclosure action and invoke the jurisdiction of
the conirnon pleas court, must the plaintiff establish at the time complaint for
foreclosure is filed that it has an interest in both the note and the mortgage, or is it
sufficient if the Plaintiff demonstrates an interest in either the ziote or the
nlortgage?

Second, the Court certified its decision to be in conflict with both the Fifth

District Court of Appeals in Citi.llortgage, Inc. u Roznowski, 5th Dist. Stark No. 2012-

CA-00093, 2012-Ohio-4901, attached lzereto as Exhibit D, and 1VovStar.1ltge. v. llkins,

I 1 th Dist. Trumbull No. 2007-T-0111, 2008-Ohio-6055, attached hereto as Exhibit E, on

the following issue.

Whether a judgment decree in foreclosure is a final appealable order if it includes
as part of the recoverable damages aniounts advanced by the mortgagee for
inspections, appraisals, property protection, and maintenance, but does not
include a specific itemization of those atnounts in the judgment.

Appellant respectfully suggests that the Court of Appeals properly identified its

decision as being in conflict with those of other Courts of.Appeals and asks that the Court

exercise its jurisdiction to resolve the conflicts.
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Respectfully submitted,
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Andz ew M.LEngel (0047371 }
Kendo, Alexander, Cooper & Engel, LLP
7925 Paragon Rd.
Centerville, OH 45459
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IN THE COURT OF Af'IPEkL^^3-;BUTLER COUNTY, OHlC}

SRMOF 2009-1 TRUST,

AppefEee,

vs.

SHARI LEWIS, et ai.,

Appellants.

f4-. CA`SE NOS. CA2012-11-239
CA2013-05-068

REGULAR CALENDAR
FilF-i) ov^^Pr

coryn-r oF Ar̂ PEALs ENTRY GRANTING MOTION
M A ^f '0 14 TO CERTiFY CONFLICT

1

MARY L. SWAtN
C;LEFiK OF COURTS

The above cause is before the court pursuant to a motion to certify conflict

filed by counsel for appellant, Shari Lewis, on January 23, 2014, and a memorandum

in opposition filed by counsel for appellee, SRMOF 2009-1 Trust, on February 5,

2014. Ohio Courts of Appeai derive their authority to certify cases to the Ohio

Supreme Court from Section 3(B)(4), Article IV of the Ohio Constitution, which states

that whenever the judges of a court of appeals find that a judgment upon 'which they

have agreed is in conflict with a judgment pronounced upon the same question by

another court of appeals of the state, the judges shall certify the record of the case to

the supreme court for review and final determination.

First, Lewis contends that this court's decision conflicts with other decisions

with respect to whether standing in a foreciosure case can be estabiished by

demonstrating an interest in the note or mortgage, or whether the plaintiff must

demonstrate an interest in both the note and the mortgage. As noted by both the

majority and the dissent, there is a conflict among districts regarding the necessary

requirements ±e demonstrate standing in a foreclosure action. This court's decision is

in conflict with a decision by the Ninth District Court of Appeals, BAC t-lome Loans

EXHIBIT
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Servicing v. McFerren, 9th Dist. Summit No. 26384, 2013-Ohio-3228. Accordingly,

the motion to certify is GRANTED with respect to this issue. The question for

certification is as follows: In order to establish standing in a foreclosure action and

invoke the jurisdiction of the common pleas court, must the plaintiff establish at the

time complaint for foreclosure is filed that it has an interest in both the note and the

mortgage, or is it sufficient if the Plaintiff demonstrates an interest in either the note or

the mortgage?

Second, Lewis contends that this court's decision is in conflict with respect to

whether a decree in foreclosure judgment entry which awards advances for property

inspections, appraisals, maintenance and other similar expenses is a finai appealable

order even if the entry does not include the specific itemization of those amounts.

Again, when affirming the trial court's decision this court expressly recognized

another split among the districts with the respect to this issue. In the present case,

this court found that although certain amounts were not specifically set forth in the

decree of foreclosure, the decree nonetheless is a final appealable order because

these amounts can be specifically determined at a later date. The Fifth District Court

of Appeals has addressed this same issue and reached the opposite result.

CitiMortgage, Inc. v. Roznowski, 5th Dist. Stark No. 2012-CA-00093, 2012-Ohio-

4901. The Eleventh District Court of Appeals also reached an opposite result in

NovaStar Mtge., Inc, v. Akins, 11 th Dist. Trumbull No. 2007-T-01 11, 2008-Ohio-6055

Based upon the foregoing, the motion for certification is GRANTED with
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respect to this question as well. The question for certification is whether a judgment

decree in foreclosure is a final appeaiable order if it includes as part of the

recoverable damages amounts advanced by the mortgagee for inspections,

appraisals, property protection, and maintenance, but does not include specific

itemization of those amounts in the judgment.

IT IS SO ORDERED.

^e^L-
----------- -Mike Povaeil, Judge



IN THE COURT OF APPEALS

TWELFTH APPELLATE DISTRICT OF OHIO

BUTLER COUNTY

SRMOF 2009-1 TRUST,
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OPi NION
1/13/2014
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for plaintiff-appellee
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appellant, Shari Lewis

Michael T. Gmoser, Butler County Prosecuting Attorney, Government Services Center, 315
High Street, 11 th Floor, Hamilton, Ohio 45011, for defendant, Butler County Treasurer

M. POWELL, J.

{¶ 11 Defendant-appellant, Shari Lewis, appeals two decisions of the Butler County

Court of Common Pleas in favor of plaintiff-appellee, SRMOF 2009-1 Trust (Trust). Lewis

appeals the trial court's decision (1) granting summaryjudgrnent and a decree of foreclosure

EXHIBIT
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in favor of the Trust, and (2) denying Lewis' motion to vacate that judgment. For the reasons

discussed below, we affirm the decisions of the trial court,

{,(2} On November 21, 2001, Lewis executed a promissory note in favor of First

Union Mortgage Corporation (First Union) in the principal amount of $141,600.00, with

interest of 7.00 percent per annum to purchase a home in Trenton, Ohio. The note was

secured by a mortgage on the property. The mortgage was assigned multiple times, and

ultimately it was assigned to the Trust on August 24, 2011.

{¶ 31 The Trust filed a complaint in foreclosure against Lewis on August 31, 2011. In

the complaint, the Trust alleged that it was the holder of the note and mortgage on the

subject property. Attached to the complaint was a copy of the originally executed note

between Lewis and First Union. The note was endorsed in blank by First Union. Also

attached to the complaint were copies of the recorded mortgage and several recorded

assignments of the mortgage. The mortgage and subsequent assignments indicate that the

mortgage was originally granted to Mortgage Electronic Registration Systems, Inc. (MERS)

as nominee for First Union. On June 9, 2011, MERS, as nominee for First Union, assigned

its interest in the mortgage to Wells Fargo Bank, N.A. (Wells Fargo), as successor by merger

to Wachovia Bank, N.A. (Wachovia). On August 8, 2011, Wells Fargo assigned its interest in

the mortgage to Selene Finance LP (Selene Finance). Selene Finance in turn assigned the

mortgage to the Trust on August 24, 2011.

4¶ 4} On October 12, 2011, the Trust filed a motion for summary judgment. Before

Lewis responded to the motion and during the course of discovery, she requested to inspect

the original note. On July 19, 2012, the trial court ordered the Trust to present the original

note "on the record as soon as Plaintiff has physical possession of it." According to the

record, the original note could not be located, and therefore, on July 27, 2012, the Trust filed

-2-
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a "Notice of Filing Lost Note Affidavit." The Lost Note Affidavit and Indemnification

Agreement (Lost Note Affidavit) was executed by Wells Fargo and indicated that the

originally executed note had been lost, destroyed, or was missing and as a result, Wells

Fargo transferred to Selene Finance a certified copy of the note in lieu of the original. The

certified copy of the note contained an allonge endorsed in blank by Wells Fargo. The Trust

then filed an "amended motion for summary judgment" based on the Lost Note Affidavit, In

this motion, the Trust asserted that "Plaintiff is the holder of the Note via the Lost Note

Affidavit and blank indorsement from Wells Fargo Bank, N.A., successor by merger to

Wachovia Bank, N.A., formerly known as First Union National Bank, and is thus entitled to

enforce the Note."

{T 51 On August 28, 2012, the Trust withdrew its amended motion for summary

judgment "on the grounds that the original Note has been located and Plaintiff wants to stand

on its original Motion for Summary Judgment." Ultimately, the trial court granted the Trust's

motion for summary judgment. In its decision granting the motion for summary judgment, the

trial court noted that the original note and mortgage were presented in court for inspection by

Lewis where she admitted the signatures on the documents were hers. The trial court "took

judicial notice of the original Note and Mortgage and further noted that the Note contained a

blank endorsement and that Plaintiff was the holder of this bearer paper by virtue of its

possession of that Note."

{¶ 6} Thereafter, on October 31, 2012, the trial court filed the In rem Judgment Entry

and Decree of Foreclosure ordering the sale of the property. In the judgment entry, the trial

court ordered the Trust to be paid "the sum of $125,683.50 plus interest at the rate of

7.00000 percent per annum from April 1, 2010, together will all expenses and costs" from the

-3-
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proceeds of the sale of the property, Lewis appealed the trial court's October 31, 2012

judgment entry and the decision to grant summary judgment in favor of the Trust.

{if ?} On February 1, 2013, Lewis filed two motions. In the trial court, Lewis filed a

motion to vacate judgment requesting the trial court vacate its In Rem Judgment Entry and

Decree of Foreclosure entered on October 31, 2012, as well as the court's decision granting

the Trust's motion for summary judgment entered on October 19, 2012. In her motion to

vacate judgment, Lewis asserted the Trust did not have standing to prosecute this claim

based on the Supreme Court's October 31, 2012 decision in Fed. Loan Mtg. Corp. v.

Schwart-zwald, 134 Ohio St.3d 13, 2012-Ohio-5017. Also on February 1, Lewis filed a motion

in this court requesting the appeal to be remanded to the trial court for consideration of her

motion to vacate judgment. This court granted Lewis' motion. Ultimately, however, the trial

court denied Lewis' motion to vacatejudgment. Lewis also appealed this decision by the trial

court.

{¶ 8} There are two decisions on appeal before this court: (1) the trial court's decision

to grant summary judgment and a decree of foreclosure, and (2) the trial court's decision to

deny Lewis' motion to vacate. This court consolidated the two cases sua sponte. Lewis

asserts two assignments of error for our review.

{¶ 9} Assignment of Error No. 1:

{¶ 10; THE TRIAL COURT ERRED IN GRANTING SUMMARY JUDGMENT TO

SRMOF [2009-1 TRUST].

{^ 11j In her first assignment of error, Lewis argues the trial court erred in granting

summary judgment to the Trust because the Trust did not have standing under the note at

the time the complaint was filed. Lewis also contends that the trial court's judgment entry

and decree of foreclosure was not a final appealable order.

-4-
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ilf 121 In challenging the Trust's standing, Lewis first contends that the Trust only

received an interest in the note after the complaint was filed when the original note was

located and endorsed over to the Trust. Lewis further argues that the Trust may not rely on

the Lost Note Affidavit as the basis for an interest in the note at the time the complaint was

filed as the Lost Note Affidavit failed to meet the requirements of R.C. 1303.38. Finally,

Lewis contends that the assignment of the mortgage alone was insufficient to confer standing

to the Trust.

{¶ 13} "Standing is a preliminary inquiry that must be made before a trial court may

consider the merits of a legal claim." Bank of New York Mellon v. Blouse, 12th Dist. Fayette

No. CA2013-02-002, 2013-Ohio-4537, ¶ 5, quoting Kincaid v. Erie Ins. Co., 128 Ohio St.3d

322, 2010-Ohio-6036, f 9. Whether standing exits is a question of law that an appellate

court reviews de novo. Fifth Third Mtge. Co. v. Bell, 12th Dist. Madison No. CA2013-02-003,

2013-Ohio-3678, ¶ 13.

{t 14} Recently, the Supreme Court of Ohio addressed the issue of standing in a

foreclosure action. Federal Home Loan Mtge. Corp. v. Schwartzwaid, 134 Ohio St.3d 13,

2012-Ohio-5017. In Schwartzwald, the Court determined the plaintiff lacked standing to

invoke the jurisdiction of the common pleas court because "it failed to establish an interest in

the note or mortgage at the time it filed suit." Blouse at'[J 8, quoting Schwartzvvald at ¶ 28.

"It is an elementary concept of law that a party lacks standing to invoke the jurisdiction of the

court unless he has, in an individual or representative capacity, some real interest in the

subject matter of the action." (Emphasis sic.) Schwartzwald at ¶ 22. Accordingly, the court

found that a plaintiff must have standing at the time the complaint is filed and the lack of

standing cannot be cured by "receipt of an assignment of the claim or by substitution of the

real party in interest" pursuant to Civ. R. 17(A). Id. at ¶ 26, ¶ 41,

-5-
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{¶ 151 Based on the decision in Schwartzwaid, this court has determined: "[A] party

may establish that it is the real party in interest with standing to invoke the jurisdiction of the

common pleas court when, 'at the time it files its complaint of foreclosure, it either (1) has

had a mortgage assigned or (2) is the holder of the note."' (Emphasis sic.) Bank of New

York Mellon v. Burke, 12th Dist. Butler No, CA2012-12-245, 2013-Ohio-2860, ¶ 13, appeal

not accepted, 11/2012093 Case Announcements, 2013-Ohio-5096; BAC Home Loans, LP v.

Mapp, 12th Dist. Butler No. CA2013-01-001, 2013-Ohio-2968, ¶ 14; JPMorgan Chase Bank,

NA v. Carroll, 12th Dist. Clinton No. CA2013-04-010, 2013-Ohio-5273, ¶ 15. See also

Schwartzwald at ¶ 28; Self Help Ventures Fund v. Jones, 11th Dist. Ashtabula No. 2012-A-

0014, 2013-Ohio-868, 117. In reaching this decision, we noted, the Ohio Supreme Court's

"deliberate decision to use the disjunctive word `or' as opposed to the conjunctive word 'and'

when discussing the interest [piaintiff) was required to establish at the time it filed the

complaint" is significant. Burke at ¶ 13, quoting CitiMortgage, Inc. v. Patterson, 8th Dist.

Cuyahoga No. 98360, 2012-Ohio-5894, ¶ 21.

{¶ 16} While we note that the dissent raises legitimate concerns regarding the

necessary requirements to establish standing, this Court, along with the Eighth, Eleventh,

Tenth, Seventh, and Sixth Districts have all found that the plain language of Schwartzwald

only requires a plaintiff to establish an interest in the note ormortgage at the time the suit is

filed. Bank ofNew York Mellon v. Burke, 12th Dist. Butler No. CA2012-12-245, 2013-Ohio-

2860, ¶ 13; CitiMortgage, Inc. v. Patterson, 8th Dist. Cuyahoga No. 98360, 2012-Ohio-5894,

¶ 21; Fed. Home Loan Mtg. Corp. v. Koch, 11 th Dist. Geauga No. 2012-G-3084, 2013-Ohio-

4423, ¶ 24; U.S. Bank Nati. Assn. v. Gray, 10th Dist. Franklin No. 12AP-953, 2013-Ohio-

3340, ¶ 27; CitiMortgage, Inc. v. Loncar, 7th Dist. Mahoning No. 11 MA 174, 2013-Ohio-

2959, ¶ 15; Bank of New York Mellon v. Matthews, 6th Dist, Fulton No. F-12-008, 2013-Ohio-

-6-
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1707, ¶ 11. Until the Supreme Court overrules these cases, we will continue to apply the

interpretation of Schwartzwald that this court announced in Burke. Moreover, although a

plaintiff may establish standing by showing an interest in the note orthe mortgage, this is not

to say that a plaintiff never has to show an interest in both the note and the mortgage. As

mentioned above, standing is only a preliminary inquiry that must be made before a trial court

may consider the merits of the claim. Blouse at ¶ 5. Once a plaintiff has demonstrated

standing and therefore invoked the jurisdiction of the common pleas court, in order to be

entitled to judgment in a foreclosure action, the plaintiff must indeed prove it is the current

holder of the note and mortgage, as well as, default, the amount owed, execution and

delivery of the note and mortgage, and valid recording of the mortgage. See BAC Home

Loans Serv., L.P. v. Kolenich, 194 Ohio App.3d 777, 2011-Ohio-3345, % 17 (12th Dist.).

{¶ 17} In the present case, even assuming Lewis' arguments with regard to the note

and her challenges to the Lost Note Affidavit are true, we find the Trust established it had

standing at the time the complaint was filed by way of the assignment of the mortgage. The

mortgage and subsequent assignments attached to the complaint indicate that the Trust had

the mortgage assigned to it on August 24, 2011. The mortgage was originally granted to

MERS as nominee for First Union. On June 9, 2011, MERS, as nominee for First Union,

assigned its interest in the mortgage to Wells Fargo, as successor by merger to Wachovia.

On August 8, 2011, Wells Fargo assigned its interest in the mortgage to Selene Finance.

Selene Finance in turn assigned the mortgage to the Trust on August 24, 2011. Accordingly,

the Trust held the mortgage as it was assigned to the Trust seven days before the complaint

was filed in this case. Contrary to Lewis' assertions, the mortgage alone was sufficient to

establish the Trust had standing to prosecute this foreclosure action.

-7-
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{¶ iS} Lewis also asserts within her first assignment of error that the trial court's failure

to specify the dollar amount owed in late charges, advancements, maintenance, and costs

rendered the judgment indefinite and therefore not a final appealable order. Lewis further

contends that the trial court's failure to completely determine the amount owed to the Trust in

the judgment entry prevented her from exercising her right of redemption. The judgment

entry by the trial court ordered, "$125,683.50 plus interest at the rate of 7.00000 percent per

annum from April 1, 2010 together with late charges, advances for the protection and

maintenance of the property and costs" to be paid to the Trust from the proceeds of the

Sheriffs sale.

{^(19} This court has previously considered similar judgment entries which failed to

include the specific amount awarded for advancements related to real estate taxes,

insurance premiums, and property protection and has concluded that the failure to include

such expenses within a judgment entry does not prevent the judgment from being final and

appealable. Washington lvluf. Bank, F.A. v. Wallace, 194 Ohio App.3d 549, 2011-Ohio-4174,

¶ 49 (12th Dist.), rev'd on othergrounds, 134 Ohio St.3d 359, 2012-Ohio-5495.' Moreover,

the failure to include specific amounts for these types of advancements does not interfere

with the mortgagor's right of redemption. Id, at ¶ 45, 49. These additional amounts for late

charges, maintenance, and advancements made on behalf of the mortgagor are continuously

accruing through the date of the sheriffs sale. Third Fed. S. & L. Assn. of Cleveland v.

Farno, 12th Dist. Warren No, CA2012-04-028, 2012-Ohio-5245, ¶ 14; First Horizon Loans v.

Sims, 12th Dist. V1(arren No. CA2009-08-117, 2010-Ohio-847, ¶ 25. As a result, "'[iJt would

1. The Supreme Court recently determined that a conflict exists on the followinig issue: "Whether a judgment
decree in foreclosure is a final appealable order if it includes as part of the recoverable damages amounts
advanced by the mortgagee for inspections, appraisals, property protecfion and maintenance, but does not
include specific itemization of those amounts in the judgment." CitiMorfgage, Inc. v. Roznowski, 02/0612013
Case Announcernerrts, 2013-Ohio-347. Until the Supreme Court announces its decision in Roznowski, we wiil
follow our prior precedent established in Wallace.
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be beyond reason to hold a trial court or magistrate to a standard that insists they state a

definite sum of redemption,' and that 'fa]s long as the redemption value of a foreclosed

property is ascertainable through normal diligence, the value, as stated by a finder of fact, will

be upheld."' Vl/allace at¶48, quoting Huntington Natl. Bank v. Shanker, 8th Dist. Cuyahoga

No. 72707, 1998 VVL 269091, * 2(May 21, 1998).

{T 20; Accordingly, based on this court's previous decisions in Wallace and Sims, we

find no merit to the arguments advanced by Lewis,

{¶ 21; Based on the foregoing, Lewis' first assignment of error is overruled.

{¶ 22} Assignment of Error No. 2:

{¶23} THE TRIAL COURT ERRED IN OVERRULING APPELLANT'S MOTION TO

VACATE JUDGMENT.

{¶ 24; In her second assignment of error, Lewis challenges the trial court's decision to

overrule her motion to vacate judgment again arguing that the Trust lacked standing at the

time of the filing of the compiaint. Lewis asserts the trial court did not have jurisdiction over

the foreclosure proceeding as the Trust did not have standing. As discussed above, the

Trust had standing byway of the assignment of the mortgage. See 8ankofNew York Mellon

v. Burke, 12th Dist. Butler No. CA2012-12-245, 2013-Ohio-2860, ¶ 13. The trial court

therefore had jurisdiction over the foreclosure proceeding and properly denied Lewis' motion

to vacate the judgment. See Schwartzwald at ¶ 22.

{¶ 251 Lewis' second assignment of error is overruled.

;¶ 26} Judgment affirmed.

PIPER, J., concurs.

RINGLAND, P.J., dissents.

RINGLAND, P.J., dissenting.

-9-
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{¶ 27) f respectfully dissent from the majority's decision as the evidence in the record

failed to establish that the Trust had an interest in both the note and the mortgage at the time

it filed the complaint. Accordingly, I would hold that the Trust failed to demonstrate standing

at the commencement of this foreclosure action and remand the matter to the trial court with

instructions to dismiss the complaint pursuant to the Supreme Court of Ohio's decision in

Fed, Home Loan Mtge. Corp. v. Schwarfzwald, 134 Ohio Sfi.3d 13, 2012-Ohio-5017, ¶ 40.

J¶ 28} Although the majority cites Schwartzwald for the proposition that a plaintiff may

establish standing in a foreclosure action by demonstrating that it has had the mortgage

assigned or is the ho9der of the note, I find that this is an incorrect interpretation of law and

the Supreme Court's decision Schwartzwald. Furthermore, I note there is a conflict among

the districts regarding the interpretation of the necessary requirements to establish standing

pursuant to Schwartwald. Compare Bank of New York Mellon v. Burke, 12th Dist. Butler No.

CA2012-12-245, 2013-Ohio-2860, ¶ 13 (finding that standing may be established by

evidence that the plaintiff is the holder of the note or the mortgage) with BAC Home Loans

Servicing, LP v. McFerren, 9th Dist. Summit No. 26384, 2013-Ohio-3228, ¶ 13 (holding a

plaintiff must be the holder of the note and mortgage at the time it initiates the action in order

to have standing); see a/so CitiMortgage, Inc. v. Patterson, 8th Dist. Cuyahoga No. 98360,

2012-Ohio-5894,f 21 (holding that a plaintiff may establish standing by evidence that it has

had a mortgage assigned or is the holder of the note); Fed. Home Loan Mtg. Corp. v. Koch,

11 th Dist. Geauga No. 2012-G-3084, 2013-Ohio-4423, ¶ 24 (holding that in order to establish

standing a plaintiff must demonstrate an interest in the note ormortgage); HSBC Bank USA

v. Sherman, 1st Dist. Hamilton No. C-120302, 2013-Ohio-4220, ¶ 16, 18 (rejecting the

interpretation that a party may establish standing by showing either it is the assignee of the

.-10-
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mortgage or that it is the holder of the note). Therefore, I urge the Supreme Court to provide

courts of this state with the necessary guidance on this issue,

(¶ 29} As noted by the majority, the Supreme Court of Ohio in Schwartzwald

determined that a plaintiff in a foreclosure action must have standing at the time the

complaint is filed in order to invoke the jurisdiction of the common pleas court. td. at T24-25.

"ft is an elementary concept of law that a party lacks standing to invoke Me jiirisdiction of the

court unless he has, in an individual or representative capacity, some real interest in the

subject matter of the action." (Emphasis sic.) Id. at ¶ 22. Moreover, the Court found that a

lack of standing cannot be cured by "post-filing events" that supply standing. Id, at¶ 26, The

lack of standing "cannot be cured by receipt of an assignment of the claim or by substitution

of the real party in interest." Id. at ¶ 41. In Schwartzwald, the record did not establish that

the plaintiff/bank was the holder of the note or mortgage when it filed the complaint. ld. at ¶

28. As such, the bank "concede[d] that there was no evidence it suffered any injury at the

time it commenced th[e] foreclosure action." Id. at ¶ 28. Thus, because the bank "failed to

establish an interest in the note or mortgage at the time it filed suit, it had no standing to

invoke the jurisdiction of the common pleas court." Id. Where I diverge with the majority is

its reliance on this statement to support the proposition that a party may establish standing by

showing either that it is an assignee of the mortgage or the holder of the note. See Burke at

T 13.

{l^ 301 As an initial matter, from a review of the facts of Schwarfzwald and the issue

presented before the court, it is apparent that the court did not intend to determine whether

standing in a foreclosure action may be demonstrated by either the note or the mortgage

alone. This specific question was not considered or even before the court. Rather, the

precise issue before the court was whether: "In a mortgage foreclosure action, the lack of

-11-
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standing or real party in interest defect can be cured by the assignment of the mortgage prior

to judgment." In addition, the trial court's reference to "or" resulted merely from the facts of

the case and was not intended to be a statement of law. See Schwartzwald at ¶ 28. As

mentioned above, the bank conceded that it did not have an interest in the note or the

mortgage when the complaint was filed. Rather, it was a month after the complaint was filed

that the note and mortgage were assigned to the bank. Schwartzwald at ¶ 10. Accordingly,

the court's statement that the bank "failed to establish an interest in the note or the

mortgage" must be read in the context of the entire opinion and facts of the case.

{¶ 31} Furthermore, this court's holding that the mortgage alone is sufficient to

evidence an injury, and therefore demonstrate standing, is contrary to the fundamental

requirement of standing and long-standing foreclosure precedent. As explained in

Schwartzwald, the fundamental requirement of standing is that the party bringing the action is

actually the party who has suffered the injury, See Schwa.rtzwald at t 24. In addition, a long-

standing foreclosure principle is that "the note and mortgage are inseparable; the former as

essential, the latter as an incident." Carpenter v. Longan, 83 U.S. 271; 274, 21 L.Ed. 313

(1873). "An assignment of the note carries the mortgage with it, while an assignment of the

[mortgage] alone is a nullity." Id. Accordingly, a party who only has the mortgage but no

note has not suffered any injury given that bare possession of the mortgage does not endow

its possessor with any enforceable right absent possession of the note. McFerren at ¶ 12;

see also Restatement of the Law 3d, Property, Mortgages, Section 5.4(e), at 385 (1996) ("[I]n

general a mortgage is unenforeceable if it is held by one who has no right to enforce the

secured obligation"). While it is possible for an entity to assign a mortgage but not transfer

the note, the practical effect of such a transaction is that it would be "impossible to foreclose

the mortgage, unless the transferee is also made an agent or trustee of the transferor ***."

_12,.
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Restatement, Section 5.4(c), at 384; see also Christopher L. Peterson, Two Faces:

Demystifying the Mortgage Electronic Registration Systems' Land Title Theory, 53 Wm. &

Mary L. Rev. 111, 119 (2011), fn. 34 (referencing cases from multiple jurisdictions finding that

the note and mortgage are inseparable and that the assignment of a mortgage alone is a

nullity)- Given that a note and mortgage are inseparable and that a party who merely holds

the mortgage suffers no injury, I do not believe the Supreme Court intended to imply that

possession of the mortgage alone is sufficient to establish standing. See McFerren at I[ 12.

(¶ 321 Based on the foregoing, I would conclude that SchwartzUvald did not overturn

long-standing precedent. In order to establish standing in a foreclosure action, a plaintiff

must demonstrate, through evidence in the record, that it had an interest in both the note and

the mortgage at the time it filed the complaint.

{¶ 33; In the present case, as noted by the majority, the Trust demonstrated it had an

interest in the mortgage prior to the filing of the complaint by attaching the mortgage and the

subsequent assignments of the mortgage to the complaint. These documents demonstrated

the chain of title from the originating entity, MERS, as nominee for First Union, and finally

ending with the assignment to the Trust. The note, however, is more problematic.

{¶ 341 From my review of the record, there is a lack of evidence which demonstrates

that the Trust obtained an interest in the note prior to the filing of the complaint in this case.

First, the Trust was not a holder of the note when the complaint was filed as it was not in

possession of the note. See R.C. 1301.01(T)(1)(a) and R.C. 1303.25(B) (A holder includes a

person in possession of an instrument payable to bearer). The Trust obtained possession of

the original note, endorsed in blank, almost a year after the filing of the complaintwhen Wells

Fargo located the original note and endorsed it over to the Trust. Therefore, at this time, the

Trust became a holder as it was in possession of bearer paper. However, this constitutes a
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post-filing event which cannot be the basis for the Trust's standing in this case. See

Schwartzvvald at ¶ 26. Accordingly, in order to demonstrate standing, the Trust was required

to demonstrate that it had an interest in the note and was entitled to enforce the note by way

of the Lost Note Affidavit.

{g; 3S} R.C. 1303.38 indeed permits a person who is not in possession of an

instrument to still enforce a note that has been lost, destroyed, or stolen.2 Although the Trust

is not the entity which lost the note, I find that an assignee of a promissory note that was not

in possession of the note at the time it was misplaced, lost, or destroyed may still enforce the

note pursuant to R.C. 1303.38 if, before the assignment, the assignor was entitled to enforce

the note. See Atlantic Nafional Trust, LLC v. McNarnee, 984 So.2d 375 (Ala. 2007).

Consequently, the Trust's ability to enforce the note at the time the complaint was filed, turns

on whether the Lost Note Affidavit met the requirements under R.C. 1303,38.

ft¶ 36} As noted by Lewis, the Lost Note Affidavit executed by Wells Fargo failed to

aver that it was in possession and entitled to enforce the note at the time it was lost. See

R.C 1303.38(A)(1). However, the failure to include this specific averment was not necessarily

fatal to the affidavit. If the combined allegations in the affidavit along with the certified copy

of the originally executed note would have indicated that Wells Fargo was indeed the holder,

2. Under R.C. 1303.38:

(A) A person who is not in possession of an instrument is entitled to enforce the
instrument if all of the following apply:

(1) The person was in possession of the instrument and entitled to enforce it when
loss of possession occurred.

(2) The loss of possession was not the result of a transfer by the person or a(awrul
seizure.

(3) The person cannot reasonably obtain possession of the instrument because the
instrument was destroyed, its whereabouts cannot be determined, or it is in the
wrongful possession of an unknown person or a person that cannot be found or is
not amendable to service.

14-
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this would have been sufficient to establish the requirements under R.C. 1303.38 (A)(1). See

EquiCredit Corp. of Am. v. Provo, 6th Dist. Lucas No, L-03-1217, 2006-Ohio-3981 (finding

that the combined allegations in the affidavits by the plaintiff bank met the requirements of

R.C. 1303.38 (A)(1) as the allegations demonstrated it was the holder, and therefore by

definition, in possession and entitled to enforce the instrument). In the present case,

although Wells Fargo attached a certified copy of a note endorsed in blank, this was

insufficient to demonstrate its holder status as one must be also be in possession of a note

endorsed in blank to be the holder. There is some indication that First Union may have

merged into Wells Fargo and therefore Wefls Fargo essentially stood in the shoes of First

Union and would arguably be entitled to enforce the note. See Acordia of Ohio, L.L.C. v.

Fishel, 133 Ohio St.3d 356, 2012-Ohio-4648, T 7("[T]he absorbed company becomes a part

of the resulting company following merger [and] the merged company has the ability to

enforce *°" * agreements as if the resulting company had stepped in the shoes of the

absorbed company"). However, the Trust failed to provide merger documents or other

properly authenticated evidence of the merger of these entities. As a result, there is simply a

lack of evidence to indicate that Wells Fargo effectively transferred its interest in the lost note

to Selene Finance as the affidavit failed to meet the requirements under R.C. 1303.38.

{^ 37} Moreover, even if the affidavit was sufficient under R.C. 1303.38, the Lost Note

Affidavit executed by Wells Fargo was in favor of Selene Finance. There is nothing in the

record which indicates when or if Selene Finance transferred this Lost Note Affidavit and

therefore the ability to enforce the note, over to the Trust. The trial court found that the same

day the Lost Note Affidavit was executed in favor of Selene Finance, it was placed in the

Trust. Beyond the fact that the Lost Note Affidavit was found in the business records of the

Trust, there is simply no evidence in the record to support this conclusion.
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{¶ 38} Based on the foregoing, the evidence in the record failed to establish that the

Trust had an interest in the note at the time it filed the complaint. As the Trust did not have

an interest in both the note and mortgage, it did not have standing to invoke the jurisdiction of

the common pleas court. Therefore, as indicated above, I would have remanded the matter

to the trial court with instructions to dismiss the complaint pursuant to the Supreme Court of

Ohio's decision in Schwartzwald.
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BELFANCE, Presiding Judge.

{¶t} Garrick McFerren appeals the decision of the Summit County Court of

Cominon Pleas awarding summary judgment to Bank of Amcrica, N.A. For the reasons

set forth below, we reverse.

I

1¶2} On February 19, 22008, Mr. iVlcFerren signed a pronlissory note ("the

Note") for $211,500,00 with Quicken Loans, Inc. That same day, hc also signed a

mortgage ("the Mortgage") purporting to secure the Note, which named Mortgage

Electronic Registration Systems, Inc. ("MERS") as "the mortgagee under this Security

Instrument." Quicken Loans later transferred the Note to Countryivide Bank, FSB. which

subsequently endorsed the Note in blank, thus leaving the space for "payable to" einpty.

On March 16, 201I, MERS assigned the mortgage to BAC Itome Loan Set-vicing; LP,

ExMiBrT
£



and the assignment was recorded on April 19, 2011. BAC initiated foreclosure

proceedings on June 30, 2011.

{¶3} On July 1, 2011, BAC merged with Bank of Arnerica, N.A., anci Bank of

America was substituted as party plaintiff on August 30, 2011. Bank of America moved

for summary judb nent, and Mr. McFerren filed a motion in opposition, albeit untimely.

The trial court never ruled on Mr. McFerren's motion for leave to file his motion in

opposition, and it awarded summary judgment to Bank of America on March 12, 2012, in

a judgment entry prepared by Bank of America.

{¶4} Mr. McFerren has appealed, raising a single assignment of error for our

review.

II.

ASS [GNMENT OF ERROR

REVIEWING THE APPELLEE' S MOTION FOR StJMMA.RY
JUDGMENT DE. NOVO, TIIE RECORD IS CLEAR AND
CONVNCI1vG THAT THE TRIAL COURT ERRED TO T'HE
PREJUDICE OF APPE:LLANT BY GRANTING APPELLEE'S
1VIO'I'ION FOR SUMMARY JUDGMENT IN FAVOR OF APPELLEE
ON THE. FORECLOSURE COMPLAINT AND AGAINST
A_PPELLANT ON 'FI-IE QUIET TITLE COUNITERCLAIMS AND
THIRD PARTY COMPLAINT.

ft¶5} Mr. McFerren argues that the trial court erred iii awarding sumnlary

judgnient to Bank of America because BAC lacked standing to initiate the action. We

agree that, given the record before us, we cannot conclude that BAC had stariding to

initiate the action.

{116; 13ank of America argues that we should not reach the question of standing

because Mr. McFerren failed to properly raise it in the trial court; however, it is well-

established that "the issue of standing, inasmuch as it is jurisdictional in nature, may be



raised at any time during the pendeney of the proceedings." New BostUn CokeCorp. v.

Tj*r, 32 Ohio 5t.3d 216 (1987), paragraph two of the syllabus. See also Fed Horne

Loan Mtoe. C©rp. v. SclnvartzwaZd, 134 Ohio St.3d 13, 20I2-Ohio-5017, 1 1̂1 22 (citing

Tider with approval).

{¶7} In &-hwartzivalcl, the Oh.io Supreine Court determined that a plaintiff in a

foreclosure action must have standing at the time it files the coniplaint in order to invoke

the jurisdiction of the court. &hwartzwald at ¶ 41-42. "It is an elementary concept of

law that a party lacks standing to invoke the jurisdiction of the c.ourt unless he has, in an

individual or representative capacity, some real interest in the subject inatter of the

action." (Internal quotations and citations omitted.) Id. at J' 22. Standing to sue is

jurisdictional in nature as it concerns a party's capacity to invoke the jurisdiction of the

court, and, therefore, whether a party has standing is evaluated at the time of the filing of

the complaint. Id. at T, 24. Moreover, the lack of standing cannot be cured by a

subsequent assignnient of the note and mortgage subsetluent to filing the complaint. Id

at ¶38 ("Standing is required to invoke the jurisdiction of the coinmon pleas court.

Pursuant to Civ.R.. 82, the Rules of Civil Procedure do not extend the jurisdiction of the

courts of this state, and a common pleas court cannot substitute a real party in irterest for

another party if no party witli standing has invoked its jurisdiction in the first iiistance.").

In Sclnvortzwald, the record did not establish that the plaintiff/bank was the holder of the

note or mortgag4 when it filed the coinplaint. As such, it "concede[d] that there [wa]s no

evidence that it had suffered any injury at the time it commenced th[e] foreclosw•e

action." Id. at ^j 28. "Thus, because it failed to establish an interest in the note or



mortgage at the time it filed suit, it had no standing to invoke the jurisdiction of the

conimon pleas court." Id.

{^8} Prior to Schrvartzwald, this Court also held that in order to have a real

interest in a foreclosure action, a party must be the owner and holder of the note and the

mortgage at the t.inze it coinmences the action. See U.S. Bank IV.fl. v. Richai°Els, 189

Ohio App.3d 276, 2010-Ohio-3981, '!; 13 (9th Dist.), quoting L'verizorne jtllge. C'o. v.

Rowland, 10 Dist. Franklin No. 07AP-615, 2008-Ohio-1282, ¶ 12("`In foreclosure

actions, the real party in interest is the current holder o.fthe note and rnortgage."'). BAC

filed the complaint at issue in this case. Bank of America was substituted as the plaintiff

and then moved for summary judgment. Relative to the mortgage, Bank of America

subinitted copies of the Mortgage naming MERS as mortgagee and the assignment of the

Mortgage from MERS to BAC.I With respect to the Note, Bank of America attached a

copy of the Note payable to Quicken Loans. The note contained an endorsement from

Quicken Loans to Countrywide Bank, FSB, which at some point Countrywide Bank

endorsed in blank. Bank of America also submitted the affidavit of Linda Geidel. In her

affidavit, Ms. Geidel averred that she is an officer of Bank of America, that Bank of

America was successor by merger to BAC, and the Bank of America had possession of

the Note. However, ?VIs. Geidel did not aver that BAC had possession of the Note at the

tiine that it .filed the complaint.`

' Attached to the complaint was a certificate from the Texas Secretary of State
that indicated that B.AC had formerly been known as Countrywide Hoine Loan Services,
Inc. ^

".Co illustrate the path both the Note and the Mortgage have taken, we have
created the chart that is attached as Appendix A at the end of this opinion.



{119} Accordingly, none of the evidence in the record demonstrates that BAC

had possession of the Note at the timethat it filed the complaint. The copy of the Note

attached to the conlplaint does not show anything beyond the fact that BAC had access to

a copy of the Note. The Note itself is payable to bcarei- by virtue of Countrywide Bank's

blank endorsement, meaning tbat nothing on the Note itself indicates when, or if, BAC

became its owner through possession of the note. Furtlier, the fact that Bank of America

had possession of the Note at the time it moved for summary judgment does not

deinonstrate that BAC had obtained possession of the Note when it filed the coinplaint.

See Rowland at1.5 ("[Bank of Anzerica] does not specify how or when [it] became the

holder of the note and znortgage. Without evidence demonstrating the circumstances

under which it received an interest in the note and inortgage, [it] cannot establish itself as

the holder,"). Nor is there evidence that Countrywide Bank, FSB, ever delivered the

endorsed Note to BAC or its predecessors.

1¶10} Nevertheless, Bank of America maintains that the record establishes that

BAC had standing because the mortgage assigriment was dated and recorded prior to the

complaint being filed. It reasons that the assignment of the mortgage alone conferred

standing. Specifically, it refers to that portion ofSchtvartmvald where the Suprenie Court

stated that Federal I-Ionie Loans did not have standing because "it failed to establish an

interest in the note or mortgage at the tiine it filed stiit," Schwartni'ald, 134 Ohio St.3d

13, 2012-Ohio-5017, at ^,j28, and points to CitiynoYtgage, Itic. v. Patterson, 8th Dist.

Cuyahoga No. 98360, 2012-Ohio-5894, to support its interpretation. In Patterson, the

court noted that Sch-4vaYtzwald had held "that Fcderal Home Loans did not have standing

because ***`it failed to establish an interest in the note or mortgage at the time it filed



suit,"' (Emphasis sic.) Id. at ^ 21, quoting Schsvartztvalcl at !^ 28, The Patterson court

concluded that the use of "or" marked a departure from its previous holdings that a party

needed "`the note and mortgage when the complaint was filed[]"' in order to have

standing. (Etnphasis sic.) Pattefsan at ^ 21, quoting bVells Fargo Pank, VA v. Jordan,

8th Dist. C.uyahoga No. 91675, 2009-Ohio-1092. T 23. Thus, the court Ileld that, in light

of,Sch;vartztivcrld, a party may establish its standing by sllovving that it is the assignee of

the mortgage oi- is the holder of the note. Patterson at ^ 21,

{¶11} We do not find the Eighth District's rationale persuasive. It is apparent

that the Oliio Su,prenie Cotirt did not consider this precise issue in Schwartzwald given

that the bank had conceded that it was not the holder of the note or rnortgage. See, e.g,,

Schwartzwald at ^ 28 (noting that Federal I-3onle Loans conceded there was no evidence

that it had either). Thiis, the language mast be read in the context of the entire opinion.

Like the Eighth District, this Court has previou.sly lield that a party must haveth.e note

anti the mortgage in order to demonstrate standing. See, e.g., Richards, 189 Ohio App.3d

276, 2010-Ohio-3981, at ji 13. C)ther districts have made similar holdings. See, e.g.,

Losantiville flold-ings L..L. C. v. Kashanuan, 1 st Dist. Hamilton. No. C-1.10865, 2012-Ohio-

3435, ¶ 17;Arch l3ay Holtfings, L.L.C. v. Brow,n, 2d Dist. Montgomery No. 25073, 2012-

Ohio-4966, '!j 16; 11°S. Bank N`atl. Assn. v. ll.farcino, 181 Ol1io App.3d 328. 2009-Ohio-

1178, ^j 32 (7th Dist.); .Rowland, 2008-Ohio-1282. at ¶ 12. It is unHkely that the Supreme

Court intended to overturn the holdings of all of the appellate courts on the issue,

especially since the issue was not directly before it.

{1112} Moreover, as explained in Schivar•tzi-vald, the fundamental requirement of

standing is that the party bringirzg the action is actually the party who has suffered the



injury. See Schwartziwcrld; 1A Ohio St.3d 13, 2012-O.hio-5017, at ¶ 23. 28. A partv who

only has the mortgage but no note has j1ot suffered any injury given that bare possession

of the mortgage does not endow its possessor with any enforceable right absent

possession of the note. See Restatement of the Law 3d, Property, Mortgages, Section

5.4(e), at 385 (1996) ("[(]n general a mortgage is unenforceable if it is held by one who

has no right to enforce the secured obligation."). In other words, possession of the

mortgage is of no itnport unless there is possession of the note. While it is possible to

assign a mortgage and retain possession of the note, "[t]ne practical effect of such a

transaction is to make it irnpossible to foreclose the mortgage, unles.s the transferee is

also inade an agent or trustee of the transferor ***." Restatement, Section 5.4(c), at

384. See also id. (noting that CTCC 3-203 likely requirescourts to disregard a mortgage

assigriment when the negotiable note is not also delivered); Christopher L. I'eterson, Two

Faces: DemYstifying the MoYtgage Electronic Registration Systems Land Title Theofy,

53 Wm. & Mary L.Rev. 111, 119 (2011), tn. 34 (cornpiling cases from many jurisdictions

finding that the t;ote and the mortgage are inseparable and that the assignment of a

mortgage alone is a nullity). This would fiirtlier support the conclusion that the Suprerne

C:our't did not intend to imply that simply possessing the mortgage is sufficient to

establish standing given that a party who simply holds the inortgage suffers no injury.

See ,Sclzi-i^crrtzwalcl, at T 28.

{11131 Thus, we conclude that Schwartzwald did not overturn long-standing

property and foreclosure principles and, therefore, BAC had to be holder of the Note and

the Mortgage at the tirneit initiated this action order to have standing. Id. It follows that.



if BAC did not have standing at the time it filed the complaint, then Bank of America

likewise did not h.ave standing upon merging with BAC

{¶141 Mr. McPerren has set forth arguinents corice:rning thelegal effect of

splitting the Note and Mortgage from the inception of the transaction.' Bank of Anier-ica

argues that Mr. lVlcPerren has no standing to assert defenses which relate to the legal

effect of the prior assignrrients of the note or mortgage.4 However, we need not address

' As noted above, at the inception of the transaction, the Mortgage named MERS
as the mortcagee and contains language that indicates that MERS is the nominee of
Quicken Loans. This Court has not squarely addressed the legal effect of splitting a note
and mortgage at its inception. See generally Peterson, 53 Wm. & Mary f.Rev. I 11
(discussing analysis of various jurisdictions relating to legal effect of splitting note and
the mortgage and the signifcant departure by MERS from the traditional land registration
system and the public policies undermined by the corporation's methods). ,See, e.^.,
Peterson, 53 Win. & Mary L.Rev. 144 (noting the problematic manner in which MERS
transfers its ntortgages because "MERS has a web page in which mortgage servicers and
law firnls can enter names of their own employees to automaticalJy produce a boilerplate
corporate resolution that pnrports to designate the servicers' and lakv firms' employees as
certifying officers of MERS with the job title of assistant secretary, vice president, or
both."). In Deutsche Bank Aatl. Trust Co. v. Traaler, 9th Dist. Lorain No. 09CA009739,
2010-Ohio-3940, this Court discussed in dicta the limited argunient that MERS Iacked
authority as nominee to assign a mortgage to the foreclosing bank, Id. at ¶ 19. The
argument was preinised upon the contention in its status as "nominee" Mf;R.S was only
permitted to enforce the mortgage, but not to assign it. Id. As such, it was argued that
the right to assign the inortgage was retained by the originaI lender tivho possessed the
note. Id. :1-fowever, Traxler did not ultimateiy answer this question but did refer to cases
suggesting that MERS had autliority to assign a mortgage when desigxiated as both a
nominee and mortgagee. Id at';; 19-21. However, the cases cited in Trailer coneerning
that issue were decided without evidence in the record as to the method by which IvTERS
operated. See icl at Ti 19 (compilitlg cases from other districts that "recognized MERS'
authority to assign a mortgage when designated as both a nominee and mortgagee").

4 We note that it is unclear why a foreclosure defendant would lack "standing" to
raise: issues concerning the legal effect of prior assignments or other transactions in
de fending the foreclosure action. In that context, the defendant iriay raise legally relevant
defenses as such would relate to the character of the obligation (i.e. secured ot- not
secured) and to Nvhom the obligation is actualiy owed (in cases of multiple assi-nnients,
to avoid the risk that inultiple parties claim the right to collect). Bank of America relies
upon Livonicr Props. Holdings, L.LC v. 12840-12976 F'artnangton Rd. Holdings, LLC, 399
Fed.Appx. 97 (6th Cir.2010), and Bt-iclge v. Aanaes Capital Corp., N,D.Ohio No. 1:09 CV
2947, 2010 WL 3834059 (Sept. 29, 2010), in support. However, the procedural posture



those arguments, as the record before us does not allow its to conclude that BAC was the

osvner of the Note when it initiated the action.

{1[15} Mr. McFerren's assignment of error is sustained,

rll.

IG) In light of the foregoing, the judgment of the Sumrnit County Court of

Comnlon Pleas is reversed, and the matter is i-emanded for further proceedings consistent

with this opiniono

Judgment reversed,
and cause remancied.

There were reasonable grounds for this appeal.

We order that a special nlandate issue out of this Court, directing the Court of

Comrnon Pleas, Coutlty of Summit, State of Ohio, to carry this judgment into execution.

A cei-ti fied copy of this journal entry shall constitute the inandate, pursuant to App.R. 27.

hninediately upon the filing hereof, this doctiment shall constitute the journal

entiy of j udgment, and it shall be file stainped by the Clerk of the Court of Appeals at

which titne the period for review shall begin to run. App.R. 22(C). T1re Clerk of the

Cotrrt of Appeals is instructed to mail a notice of entry of this judgment to the parties and

to inake a notation of the mailing in the docket, pursuant to App.R. 30.

and substantive issues addressed in those cases are distinct froin the instant matter and
those cases do not stand for the blanket proposition that in all contexts an obligor may not
raise defenses concerning the assignment of the obligation. Bridge is readily
distingui,shable because the tnortgagor was a plaintiff seeking a declaratory judgment and
the court addressed standing in the context of Ohio's declaratory judgment statute.
Livnnia addressed the question of the meaning of "record chain of title" under
Michigan's foreclosure by advertisement statute. S`oe ici, at 99.



Costs taxed to Appellee,
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{¶171f I aDree with the majority's conclusion that "none of the evidence in the

recoi-d demonstrates that BAC had possession of the Note at thc time that it filed the

complaint,'' but I would not rerriand this matter for further proceedings. Instead. I would

hold that BAC's failure to demonstrate standing at the commencement of this forec(osure

action requires dismissal of the complaint pursuant to the Supreme Court of Ohio's

decision in Ted. Home Loan Mtge. Corp. v, Schuwrtztivald, 134 Ohio St3d 13, 2012-
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[Cite as CitiMorigage, trac, v. Koznowski, 2012-Ohio-4901.1

Gwin, P.J.

{71} Defendants-appellants James and Steffanie Roznowski appeal a judgment

of the Court of Common Pleas of Stark County, Ohio, entered in favor of plaintiff-

appellees CitiMortgage, Inc., the successor by merger to ABN AMRO Mortgage Group,

Inc. For the reasons that follow, we find we have no jurisdiction over the matter.

{¶2} This case came before us on an earlier appeal, in which we determined

there was no final appealable order. CitiNlortgage Inc v. Roznowski, 5th Dist. No.

2011 CA00124, 2012-Ohie-74. We found the earlier judgment did not set forth the dollar

amount of the balance due on the mortgage and did not reference any documents in the

record that did.

{¶3} In response, the trial court entered a judgment on February 1, 2012. The

court set forth the principal sum due plus the interest. In addition, it awarded " costs of

this action, those sums advanced by plaintiff for costs of evidence of title required to

bring this action, for payment of taxes, insurance premiums and expenses incurred for

property inspections, appraisal, preservation and maintenance." The court did not enter

a dollar amount for any of those damages.

{14} Before addressing the merits of any appeal, we must first determine

whether we have jurisdiction over the matter. If the parties to the appeal do not raise

this jurisdictional issue, we may raise it sua sponte, Chef Italiano Corp. v. Kent State

University, 44 Ohio St,3d 86, 541 N.E.2d 64, ( 1989), syllabus by the court. With few

exceptions, the order under review must be a final appealable order. If an order is not

final and appealable, then we have no jurisdiction to review the matter and must dismiss

it. See General Accident Insurance Co. v, lnsurance Co. of North America, 44 Ohio



Stark County, Case No, 2012-CA-93 3

St.3d 17, 20, 540 N.E.2d 266, (1989). An appellate court has jurisdiction to review and

affirm, modify, or reverse judgments or final orders of the trial courts within its district.

Ohio Constitution, Article IV, Section 3(B)(2) ; R.C. § 2505.02 .

{15} Ohio law recognizes an absolute right of redemption that is dual in nature,

arising both from equity and statute. Hausman v. Dayton, 73 Ohio St.3d 671, 676,

1995-Ohio-277, 653 N.E.2d 1190. In Hausman, the Ohio Supreme Court explained

that the mortgagor's equitable right of redemption is cut off by a decree of foreclosure.

Generally, a common pleas court grants the mortgagor a three-day grace period to

exercise the 'equity of redemption,' which consists of paying the debt, interest and court

costs, to prevent the sale of the property. Id. After the decree of foreclosure has been

entered, a mortgagor retains a statutory right of redemption under R.C. 2329.33 that

may be exercised at any time prior to the confirmation of sale by depositing the "amount

of the judgment" with all costs in the common pleas court.

{¶6} To redeem the property under R.C. 2329,33, "the mortgagor-debtor must

deposit the amount of the judgment with all costs specified." Women's Federal Savings

Bank v. Pappadakes 38 Ohio St.3d 143, 527 N.E.2d 792 (1988), paragraph one of the

syllabus. The funds deposited must be available for r_ise and division immediately. !d, at

146.

{17} I n Huntington National Bank v, Shanker, Cuyahoga App. No. 72707, 1998

WL 269091, (May 21, 1998) , the court stated "it would be beyond reason to hold a trial

court or magistrate to a standard that insists they state a definite sum of redemption,"

and that "[a]s long as the redemption value of a foreclosed property is ascertainable

through normal diligence, the value, as stated by a finder of fact, will be upheld."
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Likewise, courts have held it could be impractical to require the mortgagee to state with

specificity the total amount due for additional charges because some of the damages

would be accruing continuously through the date of the sheriffs saEe. First Horizon

Home Loans v. Srms,12th Dist. No. CA2009-08-117, 2010-Ohio-847 ¶ 25.

{18} In Roznowski l, we said:

"GeneralEy, an order that determines liability but not damages is not a final,

appealable order. Walburn v. Dunlap, 121 Ohio St.3d 373, 2009-Ohio-

1221, 904 N.E.2d 863, at ¶ 31. There is an exception to this general rule,

however, 'where the computation of damages is mechanical and unlikely

to produce a second appeal because only a ministerial task similar to

assessing costs remains.' State ex rel. White v. Cuyahoga Metro.Housing

Auth. (1997), 79 Ohio St.3d 543, 546, 684 N.E.2d 72. Thus, if 'oniy a

ministerial task similar to executing a judgment or assessing costs

remains' and there is a low possibility of disputes concerning the parties'

claims, the order can be appealed without waiting for performance of that

ministerial task. Id..

Roznowski l at ¶25, citations sic.

{¶9} The valuation of the damages "for costs of evidence of title required to

bring this action, for payment of taxes, insurance premiums" may be mechanical and

ministerial, and ascertainable by normal diligence, and thus the court was not required

to list them in the judgment entry of foreciosure. However, we find the computation of

the dollar amount for "expenses incurred in property inspections, appraisal, preservation

and maintenance" are not easily ascertainable. This matter has been pending for nearly
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five years, and the accrued expenses appellee claims could represent a substantial

sum. In order to exercise their right of redemption, appellants must know the amount of

money they must produce. Nothing in the record gives appellants or this court notice of

the amount.

{110} Appellants may dispute the necessity, frequency, and/or reasonableness of

the expenses, and any challenges to these expenses may be likely to produce a second

appeal before the sale. Further, these damages are not accruing continuously until the

sheriff's sale. The final appraisals will be ordered by the sheriff, and appellee may or

may not be required to expend funds for further inspections or maintenance. If there is

a delay, occasioned, for example, by another appeal, the court can award subsequent

damages.

{T11}Appellee represented at oral argument all of the above can be challenged

at the confirmation hearing. We do not agree. The proper time to challenge the

existence and the extent of mortgage liens is in the foreclosure action, not upon

confirmation of a judicial sale. National Mortgage Association v. Day, 158 Ohio App. 3d

349, 2004-Ohio-4514, 815 N.E. 2d 730. Confirmation involves only a determination of

whether a sale has been conducted in accord with law, such as whether the public

notice requirements were followed and whether the sale price was at least two-thirds of

lands appraised value. Ohio Savings Bank v, Ambrose, 56 Ohio St. 3d 53, 55, 563 N.E.

2d 1318 (1990). It is for this reason that only damages whose computation are

"mechanical and ministerial" can be addressed at a hearing on confirmation of the

sheriff's sale.
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{¶12} We find the judgment entry appealed from is not a final appealable order,

and the appeal is dismissed for lack of jurisdiction,

Sy Gwin, P.J.,

Hoffman, J., and

Wise, J., concur

HON. W. SvOTT GV`vIN

HON. WILLIAM B. HOErMAN

HON. JOHN W. WISE

WSG: clw 1010
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TIMOTHY P. CANNON, J,

{¶1} Appellant, Carol A. Villio, appeals the judgment entered by the Trumbull

County Court of Common Pleas. The trial court granted a motion for summary

judgment filed by appellee, NovaStar Mortgage, Inc. ("NovaStar").

{112; Marjorie E. Akins is Villio's mother. Prior to May 18, 2005, Akins owned

the residential property located at 1907 Parkwood Drive ("Parkwood Drive property") in

E/\FIi13FT



Warren, Ohio. On May 18, 2005, Akins conveyed the property to herself and Villio

creating a survivorship tenancy. At that time, there were two prior mortgages on the

Parkwood Drive property,

{¶3} Also on May 18, 2005, Akins and Villio entered into a mortgage loan

agreement with NovaStar. Pursuant to the mortgage agreement, NovaStar was granted

a priority lien on the Parkwood Drive property.' The amount of the loan was $80,750,

{4[4} On May 18, 2005, Villio approved a "settlement statement." This

document instructed the title agency how to distribute the proceeds from the loan.

According to Villio's affidavit, on May 19, 2005, a second "settlement statement" was

approved.2 This second settlement statement revised the distribution of the loan

proceeds.

{y15} On May 18, 2005, NovaStar provided Villio and Akins a notice of right to

rescind the loan agreement. This document notified Villio and Akins of their right to

rescind the loan agreement until midnight on May 21, 2005. A new notice of right of

rescission was not given to Akins and Villio when the distribution of the proceeds was

revised by the second settlement statement.

{¶6} Pursuant to the mortgage note, Akins and Villio were to make monthly

payments of $655.55. Akins and Villio did not make the monthly payment due October

1, 2005. After collection efforts by NovaStar to allow Villio to make her obligations

1. The mortgage document designated Mortgage Electronic Registration Systems, Inc. ("MERS"), acting
as NovaStar's nominee, as the mortgagee. However, MERS later assigned its interest in the mortgage to
NovaStar.
2. This second settlement statement is also dated May 18, 2005. However, since this matter is at the
summary judgment stage, we will accept Viffio's assertion that this document was executed on May 19,
2005.

2



under the note current were unsuccessful, NovaStar invoked the acceleration clause in

the loan.

{T,7} In March 2006, NovaStar filed a complaint for foreclosure of the Parkwood

Drive property.

{l(8} In May 2006, Villio sent a notice of rescission to NovaStar. This document

indicated that Villio "elected to rescind" the mortgage loan transaction.

{1(91 In July 2006, with leave of court, Villio filed an answer to the complaint.3

In that same pleading, she filed counterclaims against NovaStar and a motion to

dismiss the foreclosure complaint.

{¶101 NovaStar and Villio filed motions for summary judgment. In addition, both

Villio and NovaStar filed briefs in opposition to the other party's motion for summary

judgment, NovaStar attached several documents to its motion for summary judgment,

including: an affidavit from one of its employees, Matthew Montes; a copy of the note; a

copy of the mortgage; a copy of the assignment from MERS to NovaStar; a copy of the

correspondence sent to Akins and Viliio indicating NovaStar's intent to foreclose on the

mortgage; a copy of the notice of right to cancel; and a copy of the rescission notice that

Villio sent to NovaStar. Viiiio also attached several documents to her motion for

summary judgment, including: her affidavit; a copy of the note; a copy of the mortgage;

a copy of the first and second settlement statements: a copy of the notice of right to

cancel; a copy of the rescission notice she sent to NovaStar; a copy of Akins' responses

to Vilfio's request for admissions; and a copy of a $50 check written by Akins to the title

agency.

3. Akins was also named as a defendant. However, Akins separately defended the matter at the trial
court level and is not a party on appea(,

3



{T11} On September 14, 2007, the triai court issued a judgment entry, which,

among other matters, (1) granted NovaStar's motion for summary judgment, (2) denied

Villio's motion for summary judgment, and (3) denied Villio's motion to dismiss. The trial

court included language in this judgment entry, pursuant to Civ.R. 54(B), that there was

no just reason for delay. Villio timely appealed the trial court's September 14, 2007

judgment entry to this court, and that appeal was assigned case No. 2007-T-0111.

12} On October 22, 2007, the trial court issued an "agreed judgment entry and

decree of foreciosure."4 Therein, the trial court entered judgment in favor of NovaStar

and against Villio "in the amount of $80;619.43, plus interest thereon at the rate of

9.10% per annum from September 1, 2005, plus late charges, costs and advances, all

as provided in the Note and Mortgage." Villio has also appealed the trial court's

October 22, 2007 judgment entry to this court, and that appeal was assigned case No.

2007-T-0117. On appeal, this court has consolidated case No. 2007-T-0111 and case

No. 2007-T-01 17 for all purposes.

i¶13} Villio raises four assignments of error. Her first and third assignments of

error are:

}¶14} "[1.] The court below erred in granting the motion for summary judgment

[filed] by Appellee NovaStar upon the issue of the enforceability of the Promissory Note

and the Mortgage.

4. While this judgment entry was captioned as an agreed judgment entry, Vitlio's counsel did not sign the
judgment entry and specifically responded to the proposed judgment entry with a memo to NovaStar's
counsel, which stated, in part, "the judgment entry you propose is wholly inappropriate and you do not
have permission to sign my consent." (Emphasis sic.) However, since this judgment entry was signed by
the trial court, we will proceed as though it is a valid entry.

4



{¶15} "[3.] The court below erred in denying the motion for summary judgment

by Appellant Villio upon the issue of the enforceability of the Promissory Note and the

Mortgage.°

{¶16} Due to the similar nature of these assigned errors, they will be addressed

in a consolidated analysis.

{t17} Pursuant to Civ.R. 56(C), summary judgment is appropriate when there is

no genuine issue of material fact and the moving party is entitled to judgment as a

matter of law. Dresher v. Burt (1996), 75 Ohio St.3d 280, 293. In addition, it must

appear from the evidence and stipulations that reasonable minds can come to only one

coriclusion, which is adverse to the nonmoving party. Civ.R. 56(C). The standard of

review for the granting of a motion for summary judgment is de novo. Grafton V. Ohio

Edison Co. (1996), 77 Ohio St.3d 102, 105.

{¶18} "Since summary judgment denies the party his or her 'day in court' it is not

to be viewed lightly as docket control or as a 'little trial.' The jurisprudence of summary

judgment standards has placed burdens on both the moving and the nonmoving parfiy.

In Dresher v. Burt, the Supreme Court of Ohio held that the moving party seeking

summary judgment bears the initial burden of informing the trial court of the basis for the

motion and identifying those portions of the record before the trial court that

demonstrate the absence of a genuine issue of fact on a material element of the

nonmoving party's claim. The evidence must be in the record or the motion cannot

succeed. The moving party cannot discharge its initial burden under Civ.R. 56 simply

by making a conclusory assertion that the nonmoving party has no evidence to prove its

case but must be able to specifically point to some evidence of the type listed in Civ.R.

5



56(C) that affin-nativeiy demonstrates that the nonmoving party has no evidence to

support the nonmoving party's claims. if the moving party fails to satisfy its initial

burden, the motion for summary judgment must be denied. If the moving party has

satisfied its initial burden, the nonmoving party has a reciprocal burden outlined in the

last sentence of Civ.R. 56(E) to set forth specific facts showing there is a genuine issue

for trial. If the nonmoving party fails to do so, summary judgment, if appropriate shall be

entered against the nonmoving party based on the principles that have been firmly

established in Ohio for quite some time in Misteff v. Wheeler (1988), 38 Ohio St.3d 112.

Mlg} «***

{¶20} "The Supreme Court in Dresher went on to hold that when neither the

moving nor nonmoving party provides evidentiary materials demonstrating that there are

no material facts in dispute, the moving party is not entitled to a judgment as a matter of

law as the moving party bears the initial responsibility of informing the trial court of the

basis for the motion, `and identifying those portions of the record which demonstrate the

absence of a genuine issue of fact on a material element of the nonmoving party's

claim.' [Dresher v. &irt, 75 Ohio St.3d at 276.]" Welch v. Ziccarelll, 11th Dist. No.

2006-L-229, 2007-Ohio-4374, at ¶40-42, (Emphasis sic.)

M21} Villio does not challenge the trial court's finding that she was in default on

the mortgage note. instead, she argues that the trial court erred by finding that her

notice of rescission was not valid. Thus, we will focus our analysis on this issue.

{^,22} Since this transaction conveyed a security interest in a residential

property, which was the borrowers' primary residence, it was subject to the provisions of

the Federal Truth in Lending Act ("TILA"). See Section 1601, Title 15, U.S.Code, et

6



seq. Specifically relevant to the instant matter is Section 1635, Title 15, U.S.Code,

which provides, in pertinent part:

{^23} "(a) Disclosure of obligor's right to rescind. Except as otherwise provided

in this section, in the case of any consumer credit transaction (including opening or

increasing the credit limit for an open end credit plan) in which a security interest,

including any such interest arising by operation of law, is or will be retained or acquired

in any property which is used as the principal dwelling of the person to whom credit is

extended, the obligor shall have the right to rescind the transaction until midnight of the

third business day following the consummation of the transaction or the delivery of the

information and rescission forms required under this section together with a statement

containing the material disclosures required under this title, whichever is later, by

notifying the creditor, in accordance with regulations of the Board, of his intention to do

so. The creditor shall clearly and conspicuously disclose, in accordance with

regulations of the Board, to any obligor in a transaction subject to this section the rights

of the obligor under this section. The creditor shall also provide, in accordance with

regulations of the Board, appropriate forms for the obligor to exercise his right to rescind

any transaction subject to this section."

{¶24} A lender's failure to give notice as required by TILA will extend the time

period for a borrower's right to rescind "up to three years." ContiMortgage Corp. v.

Delawder (July 30, 2001), 4th Dist. No. 00CA28, 2001 Ohio App, LEXIS 3410, at *7.

(Citations omitted.)

{¶25} The trial court noted that Section 1635, Title 15, U.S.Code permits the

borrower three days to rescind the agreement from the date the rescission materials are

7



provided to the borrower or the date the transaction is consummated. In this matter, the

trial court concluded that both of these events occurred on May 18, 2005, thereby

providing Villio until midnight on May 21, 2005 to rescind the agreement.

1^26} It is undisputed that NovaStar properly provided Villio with notice of her

right to rescind the transaction on May 18, 2005. Villio argues that the second draft of

the settlement statement amounted to a novation of the agreement and, as a result, she

was entitled to a new notice of right to rescind. We disagree.

{^27} "A novation is generally understood as a mutual agreement among all

parties concerned for the discharge of a valid existing obligation by the substitution of a

new valid obligation ***." Huntington Nat1. Bank v. Martin (Mar. 12, 1999), 11th Dist. No.

98-L-082, 1999 Ohio App. LEXIS 936, at *6, citing 18 Ohio Jurisprudence 3d (1997)

204-205, Contracts, Section 283.

{T28} "`!n order to effect a valid novation, all parties to the original contract must

clearly and definitely intend the second agreement to be a novation and intend to

completely disregard the original contract obligation."' Kruppa v. All Souls Cemetery of

the Diocese of Youngstown (Feb. 22, 2002), 11th Dist. No, 2001-T-0029, 2002 Ohio

App. LEXIS 773, at "°14, quoting Moneywatch Cos. v. Wilbers (1995), 106 Ohio App.3d

122, 125.

;r9} The settlement statement was drafted on a form provided by the United

States Department of Housing and Urban Development ("HUD"). See, e.g., Podany V.

Real Estate Mtge. Corp. Escrow Co. (Dec. 16, 1999), 8th Dist. No. 75307, 1999 Ohio

App. LEXIS 6083, *4, fn. 3. "A HUD-1 Settlement Statement is a form that ienders must

provide to borrowers to identify all settlement (or closing) costs on a federally related

8



mortgage loan." Schuetz v. Banc One Mtge. Corp. (C.A.9, 2002), 292 F.3d 1004, 1008,

fn. 2, citing Section 2603, Title 12, U.S.Code. See, also, Vega v. First Fed. S. & L.

Assoc. of Detroit (C.A.6, 1980), 622 F.2d 918, 923. The HUD settlement Statement

must also "inform the borrowers of the fees that they are paying in the loan transaction."

Mills v. Equicredit Corp. (E.D:Mich.2003), 294 F.Supp.2d 903, 908.

{^30} We note the settlement statement was an agreement with the title agency

regarding how to distribute the proceeds of the loan. The revised settlement statement

did not change the fees charged; instead, it merely changed the designated recipients

of some of the proceeds. Specifically, the payoff amounts of two accounts at First Place

Bank were collectively reduced by $56.76 in the revised settlement statement. Also, an

"additional disbursement exhibit" was attached to both of the settlement statements.

The total distribution amount increased by $3,380 in the revised settlement statement.

In the initial settlement statement, Villio and Akins were to receive a cash distribution of

$3,089.35. However, in the revised settlement statement, they owed $50. The revised

settlement statement shows a "broker credit" in the amount of $183.89. Accordingly,

when the amount Villio and Akins were to receive in the initial settlement statement

($3,089.35) is added to the amount they owed in the revised settlement statement

($50), the broker credit ($183.89), and the difference between the payoff amount for the

First Place accounts ($56.76), the total comes to $3,380 - the exact amount of the

increase of the additional distributions. In sum, Villio and Akins decided they wanted

more money of the loan proceeds to go toward paying off existing debt. It appears

Novastar made efforts to accommodate Vilfio and Akins' wishes.
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{¶31} We emphasize that none of the terms of the underlying note or mortgage

changed as a result of the revised settlement statement. Specifically, the same amount

of money was borrowed from NovaStar, and the same repayment conditions remained

in effect.

{¶32} Moreover, while the settlement statement was related to this transaction, it

was a separate contract with its own terms. The settlement statement itself did not

convey any interest in real property; therefore, it was not necessary to comply with TILA

by issuing a new notice of right to rescind due to the revisions of the settlement

statement.

{T33} Finally, even if there were technical mistakes in NovaStar's compliance

with TILA, we do not believe those mistakes permit Villio to rescind the mortgage nearly

one year after she executed the documents. NovaStar cites the following language

from the Fourth Appellate Dlstrict:

{l(34} "In sum, we agree with the trial court's conclusion that any TILA mistakes

in the instant case constitute technical (if not hyper-technical) mistakes and do not

violate the spirit of the law. We therefore find no error in the court's judgment that

appellant could not rescind the mortgage loan. Our holding is supported by several

other factors as well. First, whatever mistakes that may have occurred in the loan

closing, neither appellant nor her mother suffered any apparent prejudice. We find no

evidence to show that appellant was damaged or that appellant wanted to rescind the

loan. Only after appellant was in default and foreclosure proceedings had begun

(approximately eighteen months after the loan closing) did appellant express her desire

10



to rescind the loan." ContiMortgage Corp. v. Delawder, 2001 Ohio App. LEXIS 3410, at

*16.

11(35} In this matter, Villio did not seek to rescind the loan agreement within

three days of May 18th or 19th of 2005. Instead, she provided NovaStar with her notice

of rescission in May 2006. This was nearly one year after the mortgage loan was

executed and after NovaStar had initiated foreclosure proceedings.

{¶36} The trial court did not err by granting NovaStar's motion for summary

judgment and denying Villio's motion for summary judgment.

{¶37} Villio's first and third assignments of error are without merit.

{¶38} Villio's second assignment of error is:

{¶39} "The court below erred in granting judgment on September 14, 2007 in

favor of Appellee NovaStar and against Appellant Villio for money judgment on the

Promissory Note and Mortgage that is so vague and uncertain that Appellant cannot

ascertain the amount of the judgment."

{^140} In its September 14, 2007 judgment entry, the trial court granted

NovaStar's motion for summary judgment. The trial court included language in the

judgment entry that "[tjhis is a final and appealable order and there is no just reason for

delay." The inclusion of this language rendered the legal issues contained in the

judgment entry immediately appealable, even though other issues remained pending

before the trial court. See Civ.R, 54(B). Further, we note the trial court included the

foliowing language in its September 14, 2007 judgment entry; "Plaintiff NovaStar shall

submit a proposed entry in foreclosure upon receipt of this Judgment Entry,"

11



{¶41} The language of the trial court's September 14, 2007 judgment entry

clearly indicates the trial court's intention that the judgment entry was not to serve as a

final judgment entry outlining all of Vilfio's obligations. Instead, the language of the

judgment entry provided Villio a means to immediately appeal the legal issues --

addressed in our analysis of her first and third assignments of error - to this court.

{1(42} Since the trial court's September 14, 2007 judgment entry was not

intended to be the final judgment of the case, the judgment was not vague or uncertain

due to its failure to detail the parties' rights and obligations.

{,^43; Villio's second assignment of error is without merit.

{¶44} Villio's fourth assignment of error is:

{¶45} °The court below erred in entering judgment on October 22, 2007 in favor

of Appellee NovaStar and against Appellant Villio for money judgment on the

Promissory Note and Mortgage that is so vague and uncertain that Appellant cannot

ascertain the amount of the judgment or amount that she must pay to exercise her right

of redemption with reasonable certainty."

{¶46} The Fourth District has held:

}¶47} ""`[Tjhe trial court must *** enter its own independent judgment disposing

of the matters at issue between the parties, such that the parties need not resort to any

other document to ascertain the extent to which their rights and obligations have been

determined, In other words, the judgment entry must be worded in such a manner that

the parties can readily determine what is necessary to comply with the order of the

court.""' Burns v. Morgan, 165 Ohio App.3d 694, 2006-Ohio-1213, at ¶10, quoting

Yahraus v. Circleville (Dec. 15, 2000), 4th Dist. No. 00CA04, 2000 Ohio App. LEXIS
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6315, at x9, quoting Lavelle v. Cox (Mar. 15, 1991), 11 th Dist. No. 90-T-4396, 1991

Ohio App. LEXIS 1063, at *7 (Ford, J ., concurring).

{^48} In this matter, the trial court's October 22, 2007 judgment entry entered

judgment " in the amount of $80,619.43, plus interest thereon at the rate of 9.10% per

annum from September 1, 2005, plus late charges, costs and advances, all as provided

in the Note and Mortgage." Further, the court stated that Villio owed NovaStar "the

sums found to be owing to it as set forth above, together with interest due thereon, and

the advances made on behalf of the Property for real estate taxes, insurance premiums

and property protection and maintenance by [NovaStar]"

{¶49} Regarding the interest and late fees, these matters are set forth in the

note. While the better practice would be for the trial court to specify the exact interest

rate and late charges in the judgment entry itself, the fact that these terms are

unambiguously stated in the note does not render the judgment entry deficient in regard

to these items. This is because it is possible for Villio to ascertain the amount of the

interest and late fees by referencing the note and performing her own computations.

f¶50; The judgment entry also provides that Villio pay to NovaStar for its

advance on reai estate taxes and insurance premiums. The judgment entry does not

provide a cost of these purported advancements. Further, the record does not contain

any evidence that NovaStar made any advancements for real estate taxes or insurance

premiums.

{¶51; We are also troubled by the trial court's assessment of "costs." In

Paragraph 7(E), the note is entitled "Payment of Note Holder's Costs and Expenses"

and provides:
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{!j521 "If the Note Holder has required me to pay immediately in full as described

above, the Note Holder will have the right to be paid back by me for all of its costs and

expenses in enforcing this note to the extent not prohibited by applicable law. These

expenses include, for example, reasonable attorneys' fees."

{¶53} There is nothing in the record to demonstrate NovaStar's costs and

expenses or whether those costs and expenses were reasonable.

{¶54} In addition, the trial court's judgment entry requires Villio to reimburse

NovaStar for funds it advanced for "property protection." Paragraph 9 of the mortgage

provides, in part:

{¶55} °(If certain preconditions occur,] Lender may do and pay for whatever is

reasonable or appropriate to protect Lender's interest in the Property and rights under

this Security Instrument, including protecting and/or assessing the value of the Property,

and securing and/or repairing the property."

{^56} Again, there is nothing in the record to indicate what, if any, funds

NovaStar expended relating to property protection. Further, if NovaStar did advance

such funds, there is nothing in the record to show that those expenditures were

"reasonabie" and "appropriate."

{T57} The trial court's October 22, 2007 j udgment entry is vague and uncertain,

because it does not permit Villio to determine her obligations as they existed at the time

of the decree with reasonable certainty. Accordingly, the trial court's October 22, 2007

judgment entry is "void for uncertainty." Short v. Short, 6th Dist. No. F-02-005, 2002-

Ohio-2290, at ¶10. (Citations omitted.) Further, since an appeal cannot arise from a
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void judgment, the trial court's October 22, 2007 judgment entry is not a final,

appealable order. Id.

{1158} We recognize, as NovaStar contends, there will be costs incurred by the

lender that will not be known until the time of confirmation of sale. However, to the

extent specific costs of the lender have been incurred and are known at the time of the

decree of foreclosure, those specific costs should be included in the decree. Otherwise,

the debtor is being asked to review and approve a judgment without knowing the

amount. This could result in an improperly-motivated lender submitting exorbitant

statements for lawn care, insurance, maintenance, etc. Foreclosure proceedings can

be time- and resource-intensive matters. However, at the time the final judgment is

entered, the mortgage company has most likely expended the majority of the costs

associated with the foreclosure case. Thus, the mortgage company should submit an

amount certain that is owed by the borrower for the principal, interest, and fees at the

time of the final judgment. If the specific costs are submitted, the borrower has an

opportunity to object before it becomes a judgment. Further, this "owed to date"

approach permits the trial court to review the charges and make sure that they are

accurate and reasonable. This method would continue to protect the lender's interests,

because the fina[ decree could provide for an allowance of any additional costs incurred

between the date of the decree and the date of the confirmation of sale. The

confirmation of sale would then reflect reimbursement of those additional costs.

{l(59} Villio's fourth assignment of error has merit to the extent indicated.

{1[60} The judgment of the trial court in case No. 2007-T-0111 is affirmed. The

appeal in case No. 2007-T-01 17 is dismissed due to lack of a final, appealable order.
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}¶61} As a result of our decision, this matter will return to the trial court's docket.

A review of the trial court's docket indicates that the confirmation of sale has not

occurred. Thus, the trial court is to issue a new judgment and decree of foreclosure, to

replace the October 22, 2007 judgment entry, which is void. Consistent with this

opinion, the new judgment entry and decree shall adequately and specifically state the

rights and obligations of the parties. Thereafter, this matter shall proceed according to

law.

CYNTHIA WESTCOTT RICE, J.,

MARY JANE TRAPP, J.,

concur.
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IN-TH.E COURT OF APPEALS

TW- F^I^ ^xP^?FLLATE DISTRICT OF OHIO
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SRMOF 2009-1 TRUST,
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- vs -

SHARI LEWIS, et al.,

Defendants-Appellant
^0^

CASE NOS. CA2012-11-239
CA2013-05-068

JUDGMENT ENTRY

The assignments of error properly before this court having been ruled upon, it
is the order of this court that the judgment or final order appealed from be, and the
same hereby is, affirmed.

It is further ordered that a mandate be sent to the Butler County Court of
Common Pleas for execution upon this judgment and that a certified copy of this

Judgment Entry shall constitute the mandate pursuant to App.R. 27.

Costs to be taxed in compliance with App.R. 24.

(Dissents)

Robert P. Ringland, ing Judge

Robin N.

Mike Powell, Judge
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Reisenfeld & Associates, Rebecca N. Algenio, 3962 Red Bank Road, Cincinnati, Ohio 45227,
for plaintiff-appellee
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appellant, Shari Lewis
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M. POWELL, J.

{¶ 11 Defendant-appellant, Shari Lewis, appeals two decisions of the Butler County

Court of Common Pleas in favor of plaintiff-appellee, SRMOF 2009-1 Trust (Trust). Lewis

appeals the trial court's decision (1) granting summaryjudgment and a decree of foreclosure
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in favor of the Trust, and (2) denying Lewis' motion to vacate that judgment. Forthe reasons

discussed below, we affirm the decisions of the trial court.

{¶ 21 On November 21, 2001, Lewis executed a promissory note in favor of First

Union Mortgage Corporation (First Union) in the principal amount of $141,600.00, with

interest of 7.00 percent per annum to purchase a home in Trenton, Ohio. The note was

secured by a mortgage on the property. The mortgage was assigned multiple times, and

ultimately it was assigned to the Trust on August 24, 2011.

{¶ 3} The Trust filed a complaint in foreclosure against Lewis on August 31, 2011. In

the complaint, the Trust alleged that it was the holder of the note and mortgage on the

subject property. Attached to the complaint was a copy of the originally executed note

between Lewis and First Union. The note was endorsed in blank by First Union. Also

attached to the complaint were copies of the recorded mortgage and several recorded

assignments of the mortgage. The mortgage and subsequent assignments indicate that the

mortgage was originally granted to Mortgage Electronic Registration Systems, Inc. (MERS)

as nominee for First Union. On June 9, 2011, MERS, as nominee for First Union, assigned

its interest in the mortgage to Wells Fargo Bank, N.A. (Wells Fargo), as successor by merger

to Wachovia Bank, N.A. (Wachovia). On August 8, 2011, Wells Fargo assigned its interest in

the mortgage to Selene Finance LP (Selene Finance). Selene Finance in turn assigned the

mortgage to the Trust on August 24, 2011.

{¶ 4} On October 12, 2011, the Trust filed a motion for summary judgment. Before

Lewis responded to the motion and during the course of discovery, she requested to inspect

the original note. On July 19, 2012, the trial court ordered the Trust to present the original

note "on the record as soon as Plaintiff has physical possession of it." According to the

record, the original note could not be located, and therefore, on July 27, 2012, the Trust filed

-2-
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a "Notice of Filing Lost Note Affidavit." The Lost Note Affidavit and Indemnification

Agreement ( Lost Note Affidavit) was executed by Wells Fargo and indicated that the

originally executed note had been lost, destroyed, or was missing and as a result, Wells

Fargo transferred to Selene Finance a certified copy of the note in lieu of the original. The

certified copy of the note contained an allonge endorsed in blank by Wells Fargo. The Trust

then filed an "amended motion for summary judgment" based on the Lost Note Affidavit. In

this motion, the Trust asserted that " Plaintiff is the holder of the Note via the Lost Note

Affidavit and blank indorsement from Wells Fargo Bank, N.A., successor by merger to

Wachovia Bank, N.A., formerly known as First Union National Bank, and is thus entitled to

enforce the Note."

{¶ 5} On August 28, 2012, the Trust withdrew its amended motion for summary

judgment "on the grounds that the original Note has been located and Plaintiff wants to stand

on its original Motion for Summary Judgment." Ultimately, the trial court granted the Trust's

motion for summary judgment. In its decision granting the motion for summary judgment, the

trial court noted that the original note and mortgage were presented in court for inspection by

Lewis where she admitted the signatures on the documents were hers. The trial court "took

judicial notice of the original Note and Mortgage and further noted that the Note contained a

blank endorsement and that Plaintiff was the holder of this bearer paper by virtue of its

possession of that Note."

{¶ 6} Thereafter, on October 31, 2012, the trial court filed the In rem Judgment Entry

and Decree of Foreclosure ordering the sale of the property. In the judgment entry, the trial

court ordered the Trust to be paid "the sum of $125,683.50 plus interest at the rate of

7.00000 percent per annum from April 1, 2010, togetherwill all expenses and costs" from the

-3-
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proceeds of the sale of the property. Lewis appealed the trial court's October 31, 2012

judgment entry and the decision to grant summary judgment in favor of the Trust.

{¶ 7} On February 1, 2013, Lewis filed two motions. In the trial court, Lewis filed a

motion to vacate judgment requesting the trial court vacate its In Rem Judgment Entry and

Decree of Foreclosure entered on October 31, 2012, as well as the court's decision granting

the Trust's motion for summary judgment entered on October 19, 2012. In her motion to

vacate judgment, Lewis asserted the Trust did not have standing to prosecute this claim

based on the Supreme Court's October 31, 2012 decision in Fed. Loan Mtg. Corp. v.

Schwartzwald, 134 Ohio St.3d 13, 2012-Ohio-5017. Also on February 1, Lewis filed a motion

in this court requesting the appeal to be remanded to the trial court for consideration of her

motion to vacate judgment. This court granted Lewis' motion. Ultimately, however, the trial

court denied Lewis' motion to vacate judgment. Lewis also appealed this decision by the trial

court.

{1(8} There are two decisions on appeal before this court: (1) the trial court's decision

to grant summary judgment and a decree of foreclosure, and (2) the trial court's decision to

deny Lewis' motion to vacate. This court consolidated the two cases sua sponte. Lewis

asserts two assignments of error for our review.

{¶ 9} Assignment of Error No. 1:

{¶ io} THE TRIAL COURT ERRED IN GRANTING SUMMARY JUDGMENT TO

SRMOF [2009-1 TRUST].

{¶ li} In her first assignment of error, Lewis argues the trial court erred in granting

summary judgment to the Trust because the Trust did not have standing under the note at

the time the complaint was filed. Lewis also contends that the trial court's judgment entry

and decree of foreclosure was not a final appealable order.
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{¶ 121 In challenging the Trust's standing, Lewis first contends that the Trust only

received an interest in the note after the complaint was filed when the original note was

located and endorsed over to the Trust. Lewis further argues that the Trust may not rely on

the Lost Note Affidavit as the basis for an interest in the note at the time the complaint was

filed as the Lost Note Affidavit failed to meet the requirements of R.C. 1303.38. Finally,

Lewis contends that the assignment of the mortgage alone was insufficient to confer standing

to the Trust.

{¶ 13} "Standing is a preliminary inquiry that must be made before a trial court may

consider the merits of a legal claim." Bank of New York Mellon v. Blouse, 12th Dist. Fayette

No. CA2013-02-002, 2013-Ohio-4537, ¶ 5, quoting Kincaid v. Erie Ins. Co., 128 Ohio St.3d

322, 2010-Ohio-6036, ¶ 9. Whether standing exits is a question of law that an appellate

court reviews de novo. Fifth Third Mtge. Co. v. Bell, 12th Dist. Madison No. CA2013-02-003,

2013-Ohio-3678, ¶ 13.

{¶ 141 Recently, the Supreme Court of Ohio addressed the issue of standing in a

foreclosure action. Federal Home Loan Mtge. Corp. v. Schwartzwald, 134 Ohio St.3d 13,

2012-Ohio-5017. In Schwartzwald, the Court determined the plaintiff lacked standing to

invoke the jurisdiction of the common pleas court because "it failed to establish an interest in

the note or mortgage at the time it filed suit." Blouse at ¶ 8, quoting Schwartzwald at ¶ 28.

"It is an elementary concept of law that a party lacks standing to invoke the jurisdiction of the

court unless he has, in an individual or representative capacity, some real interest in the

subject matter of the action." (Emphasis sic.) Schwartzwald at ¶ 22. Accordingly, the court

found that a plaintiff must have standing at the time the complaint is filed and the lack of

standing cannot be cured by "receipt of an assignment of the claim or by substitution of the

real party in interest" pursuant to Civ.R. 17(A). Id. at ¶ 26, ¶ 41.
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{¶ 151 Based on the decision in Schwartzwald, this court has determined: "[A] party

may establish that it is the real party in interest with standing to invoke the jurisdiction of the

common pleas court when, 'at the time it files its complaint of foreclosure, it either (1) has

had a mortgage assigned or (2) is the holder of the note."' ( Emphasis sic.) Bank of New

York Mellon v. Burke, 12th Dist. Butler No. CA2012-12-245, 2013-Ohio-2860, ¶ 13, appeal

not accepted, 11/20/2013 Case Announcements, 2013-Ohio-5096; BAC Home Loans, LP v.

Mapp, 12th Dist. Butler No. CA2013-01-001, 2013-Ohio-2968, ¶ 14; JPMorgan Chase Bank,

NA v. Carroll, 12th Dist. Clinton No. CA2013-04-010, 2013-Ohio-5273, ¶ 15. See also

Schwartzwald at ¶ 28; Self Help Ventures Fund v. Jones, 11 th Dist. Ashtabula No. 2012-A-

0014, 2013-Ohio-868, ¶ 17. In reaching this decision, we noted, the Ohio Supreme Court's

"deliberate decision to use the disjunctive word 'or' as opposed to the conjunctive word 'and'

when discussing the interest [plaintiff] was required to establish at the time it filed the

complaint" is significant. Burke at ¶ 13, quoting CitiMortgage, Inc. v. Patterson, 8th Dist.

Cuyahoga No. 98360, 2012-Ohio-5894, ¶ 21.

{¶ 16} While we note that the dissent raises legitimate concerns regarding the

necessary requirements to establish standing, this Court, along with the Eighth, Eleventh,

Tenth, Seventh, and Sixth Districts have all found that the plain language of Schwartzwald

only requires a plaintiff to establish an interest in the note or mortgage at the time the suit is

filed. Bank of New York Mellon v. Burke, 12th Dist. Butler No. CA2012-12-245, 2013-Ohio-

2860, ¶ 13; CitiMortgage, Inc. v. Patterson, 8th Dist. Cuyahoga No. 98360, 2012-Ohio-5894,

¶ 21; Fed. Home Loan Mtg. Corp. v. Koch, 11 th Dist. Geauga No. 2012-G-3084, 2013-Ohio-

4423, ¶ 24; U.S. Bank Natl. Assn. v. Gray, 10th Dist. Franklin No. 12AP-953, 2013-Ohio-

3340, ¶ 27; CitiMortgage, Inc. v. Loncar, 7th Dist. Mahoning No. 11 MA 174, 2013-Ohio-

2959, ¶ 15; Bank ofNew York Mellon v. Matthews, 6th Dist. Fulton No. F-12-008, 2013-Ohio-
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1707, ¶ 11. Until the Supreme Court overrules these cases, we will continue to apply the

interpretation of Schwartzwald that this court announced in Burke. Moreover, although a

plaintiff may establish standing by showing an interest in the note orthe mortgage, this is not

to say that a plaintiff never has to show an interest in both the note and the mortgage. As

mentioned above, standing is only a preliminary inquiry that must be made before a trial court

may consider the merits of the claim. Blouse at ¶ 5. Once a plaintiff has demonstrated

standing and therefore invoked the jurisdiction of the common pleas court, in order to be

entitled to judgment in a foreclosure action, the plaintiff must indeed prove it is the current

holder of the note and mortgage, as well as, default, the amount owed, execution and

delivery of the note and mortgage, and valid recording of the mortgage. See BAC Home

Loans Serv., L.P. v. Kolenich, 194 Ohio App.3d 777, 2011-Ohio-3345, ¶ 17 (12th Dist.).

{¶ 171 In the present case, even assuming Lewis' arguments with regard to the note

and her challenges to the Lost Note Affidavit are true, we find the Trust established it had

standing at the time the complaint was filed by way of the assignment of the mortgage. The

mortgage and subsequent assignments attached to the complaint indicate that the Trust had

the mortgage assigned to it on August 24, 2011. The mortgage was originally granted to

MERS as nominee for First Union. On June 9, 2011, MERS, as nominee for First Union,

assigned its interest in the mortgage to Wells Fargo, as successor by merger to Wachovia.

On August 8, 2011, Wells Fargo assigned its interest in the mortgage to Selene Finance.

Selene Finance in turn assigned the mortgage to the Trust on August 24, 2011. Accordingly,

the Trust held the mortgage as it was assigned to the Trust seven days before the complaint

was filed in this case. Contrary to Lewis' assertions, the mortgage alone was sufficient to

establish the Trust had standing to prosecute this foreclosure action.
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{¶ 18} Lewis also asserts within herfirst assignment of errorthat the trial court's failure

to specify the dollar amount owed in late charges, advancements, maintenance, and costs

rendered the judgment indefinite and therefore not a final appealable order. Lewis further

contends that the trial court's failure to completely determine the amount owed to the Trust in

the judgment entry prevented her from exercising her right of redemption. The judgment

entry by the trial court ordered, "$125,683.50 plus interest at the rate of 7.00000 percent per

annum from April 1, 2010 together with late charges, advances for the protection and

maintenance of the property and costs" to be paid to the Trust from the proceeds of the

Sheriff's sale.

{¶ 19} This court has previously considered similar judgment entries which failed to

include the specific amount awarded for advancements related to real estate taxes,

insurance premiums, and property protection and has concluded that the failure to include

such expenses within a judgment entry does not prevent the judgment from being final and

appealable. Washington Mut. Bank, F.A. v. Wallace, 194 Ohio App.3d 549, 2011-Ohio-4174,

149 (12th Dist.), rev'd on othergrounds, 134 Ohio St.3d 359, 2012-Ohio-5495.1 Moreover,

the failure to include specific amounts for these types of advancements does not interfere

with the mortgagor's right of redemption. Id. at ¶ 45, 49. These additional amounts for late

charges, maintenance, and advancements made on behalf of the mortgagor are continuously

accruing through the date of the sheriff's sale. Third Fed. S. & L. Assn. of Cleveland v.

Farno, 12th Dist. Warren No. CA2012-04-028, 2012-Ohio-5245, ¶ 14; First Horizon Loans v.

Sims, 12th Dist. Warren No. CA2009-08-117, 2010-Ohio-847, ¶ 25. As a result, "'[i]t would

1. The Supreme Court recently determined that a conflict exists on the following issue: "Whether a judgment
decree in foreclosure is a final appealable order if it includes as part of the recoverable damages amounts
advanced by the mortgagee for inspections, appraisals, property protection and maintenance, but does not
include specific itemization of those amounts in the judgment." CitiMortgage, Inc. v. Roznowski, 02/06/2013
Case Announcements, 2013-Ohio-347. Until the Supreme Court announces its decision in Roznowski, we will
follow our prior precedent established in Wallace.
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be beyond reason to hold a trial court or magistrate to a standard that insists they state a

definite sum of redemption,' and that '[a]s long as the redemption value of a foreclosed

property is ascertainable through normal diligence, the value, as stated by a finder of fact, will

be upheld."' Wallace at ¶ 48, quoting Huntington Natl. Bank v. Shanker, 8th Dist. Cuyahoga

No. 72707, 1998 WL 269091, * 2(May 21, 1998).

{¶ 20} Accordingly, based on this court's previous decisions in Wallace and Sims, we

find no merit to the arguments advanced by Lewis.

{¶ 211 Based on the foregoing, Lewis' first assignment of error is overruled.

{¶ 22} Assignment of Error No. 2:

{¶ 23} THE TRIAL COURT ERRED IN OVERRULING APPELLANT'S MOTION TO

VACATE JUDGMENT.

{¶ 24} In her second assignment of error, Lewis challenges the trial court's decision to

overrule her motion to vacate judgment again arguing that the Trust lacked standing at the

time of the filing of the complaint. Lewis asserts the trial court did not have jurisdiction over

the foreclosure proceeding as the Trust did not have standing. As discussed above, the

Trust had standing by way of the assignment of the mortgage. See Bank of New York Mellon

v. Burke, 12th Dist. Butler No. CA2012-12-245, 2013-Ohio-2860, ¶ 13. The trial court

therefore had jurisdiction over the foreclosure proceeding and properly denied Lewis' motion

to vacate the judgment. See Schwartzwald at ¶ 22.

{¶ 251 Lewis' second assignment of error is overruled.

{¶ 261 Judgment affirmed.

PIPER, J., concurs.

RINGLAND, P.J., dissents.

RINGLAND, P.J., dissenting.
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{¶ 27} I respectfully dissent from the majority's decision as the evidence in the record

failed to establish that the Trust had an interest in both the note and the mortgage at the time

it filed the complaint. Accordingly, I would hold that the Trust failed to demonstrate standing

at the commencement of this foreclosure action and remand the matterto the trial court with

instructions to dismiss the complaint pursuant to the Supreme Court of Ohio's decision in

Fed. Home Loan Mtge. Corp. v. Schwartzwald, 134 Ohio St.3d 13, 2012-Ohio-5017, ¶ 40.

{¶ 28} Although the majority cites Schwartzwald for the proposition that a plaintiff may

establish standing in a foreclosure action by demonstrating that it has had the mortgage

assigned or is the holder of the note, I find that this is an incorrect interpretation of law and

the Supreme Court's decision Schwartzwald. Furthermore, I note there is a conflict among

the districts regarding the interpretation of the necessary requirements to establish standing

pursuant to Schwartwald. Compare Bank of New YorkMellon v. Burke, 12th Dist. Butler No.

CA2012-12-245, 2013-Ohio-2860, ¶ 13 (finding that standing may be established by

evidence that the plaintiff is the holder of the note or the mortgage) with BAC Home Loans

Servicing, LP v. McFerren, 9th Dist. Summit No. 26384, 2013-Ohio-3228, ¶ 13 (holding a

plaintiff must be the holder of the note and mortgage at the time it initiates the action in order

to have standing); see also CitiMortgage, Inc. v. Patterson, 8th Dist. Cuyahoga No. 98360,

2012-Ohio-5894, ¶ 21 (holding that a plaintiff may establish standing by evidence that it has

had a mortgage assigned or is the holder of the note); Fed. Home Loan Mtg. Corp. v. Koch,

11 th Dist. Geauga No. 2012-G-3084, 2013-Ohio-4423, ¶ 24 (holding that in orderto establish

standing a plaintiff must demonstrate an interest in the note or mortgage); HSBC Bank USA

v. Sherman, 1 st Dist. Hamilton No. C-120302, 2013-Ohio-4220, ¶ 16, 18 (rejecting the

interpretation that a party may establish standing by showing either it is the assignee of the

- 10 -



Butler CA2012-11-239
2J13-a5-Q68

mortgage or that it is the holder of the note). Therefore, I urge the Supreme Court to provide

courts of this state with the necessary guidance on this issue.

}¶ 29} As noted by the majority, the Supreme Court of Ohio in Schwartzwald

determined that a plaintiff in a foreclosure action must have standing at the time the

complaint isfiled in orderto invoke thejurisdiction of the common pleas court. Id. at¶24-25.

"It is an elementary concept of law that a party lacks standing to invoke the jurisdiction of the

court unless he has, in an individual or representative capacity, some real interest in the

subject matter of the action." (Emphasis sic.) Id. at ¶ 22. Moreover, the Court found that a

lack of standing cannot be cured by "post-filing events" that supply standing. Id. at¶26. The

lack of standing "cannot be cured by receipt of an assignment of the claim or by substitution

of the real party in interest." Id. at ¶ 41. In Schwartzwald, the record did not establish that

the plaintiff/bank was the holder of the note or mortgage when it filed the complaint. Id. at ¶

28. As such, the bank "concede[d] that there was no evidence it suffered any injury at the

time it commenced th[e] foreclosure action." Id. at ¶ 28. Thus, because the bank "failed to

establish an interest in the note or mortgage at the time it filed suit, it had no standing to

invoke the jurisdiction of the common pleas court." Id. Where I diverge with the majority is

its reliance on this statement to support the proposition that a party may establish standing by

showing either that it is an assignee of the mortgage or the holder of the note. See Burke at

¶ 13.

}¶ 30} As an initial matter, from a review of the facts of Schwartzwald and the issue

presented before the court, it is apparent that the court did not intend to determine whether

standing in a foreclosure action may be demonstrated by either the note or the mortgage

alone. This specific question was not considered or even before the court. Rather, the

precise issue before the court was whether: "In a mortgage foreclosure action, the lack of

- 11 -
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standing or real party in interest defect can be cured by the assignment of the mortgage prior

to judgment." In addition, the trial court's reference to "or" resulted merely from the facts of

the case and was not intended to be a statement of law. See Schwartzwald at T 28. As

mentioned above, the bank conceded that it did not have an interest in the note or the

mortgage when the complaint was filed. Rather, itwas a month afterthe complaint was filed

that the note and mortgage were assigned to the bank. Schwartzwald at ¶ 10. Accordingly,

the court's statement that the bank "failed to establish an interest in the note or the

mortgage" must be read in the context of the entire opinion and facts of the case.

{¶ 31} Furthermore, this court's holding that the mortgage alone is sufficient to

evidence an injury, and therefore demonstrate standing, is contrary to the fundamental

requirement of standing and long-standing foreclosure precedent. As explained in

Schwartzwald, the fundamental requirement of standing is that the party bringing the action is

actually the party who has suffered the injury. See Schwartzwald at ¶ 24. In addition, a long-

standing foreclosure principle is that "the note and mortgage are inseparable; the former as

essential, the latter as an incident." Carpenter v. Longan, 83 U.S. 271, 274, 21 L.Ed. 313

(1873). "An assignment of the note carries the mortgage with it, while an assignment of the

[mortgage] alone is a nullity." Id. Accordingly, a party who only has the mortgage but no

note has not suffered any injury given that bare possession of the mortgage does not endow

its possessor with any enforceable right absent possession of the note. McFerren at ¶ 12;

see also Restatement of the Law 3d, Property, Mortgages, Section 5.4(e), at 385 (1996) ("[I]n

general a mortgage is unenforeceable if it is held by one who has no right to enforce the

secured obligation"). While it is possible for an entity to assign a mortgage but not transfer

the note, the practical effect of such a transaction is that it would be "impossible to foreclose

the mortgage, unless the transferee is also made an agent or trustee of the transferor ***."

-12-
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Restatement, Section 5.4(c), at 384; see also Christopher L. Peterson, Two Faces:

Demystifying the Mortgage Electronic Registration Systems' Land Title Theory, 53 Wm. &

Mary L.Rev. 111, 119 (2011), fn. 34 (referencing cases from multiple jurisdictions finding that

the note and mortgage are inseparable and that the assignment of a mortgage alone is a

nullity). Given that a note and mortgage are inseparable and that a party who merely holds

the mortgage suffers no injury, I do not believe the Supreme Court intended to imply that

possession of the mortgage alone is sufficient to establish standing. See McFerren at ¶ 12.

{¶ 32{ Based on the foregoing, I would conclude that Schwartzwald did not overturn

long-standing precedent. In order to establish standing in a foreclosure action, a plaintiff

must demonstrate, through evidence in the record, that it had an interest in both the note and

the mortgage at the time it filed the complaint,

{¶ 33} In the present case, as noted by the majority, the Trust demonstrated it had an

interest in the mortgage prior to the filing of the complaint by attaching the mortgage and the

subsequent assignments of the mortgage to the complaint. These documents demonstrated

the chain of title from the originating entity, MERS, as nominee for First Union, and finally

ending with the assignment to the Trust. The note, however, is more problematic.

{¶ 341 From my review of the record, there is a lack of evidence which demonstrates

that the Trust obtained an interest in the note prior to the filing of the complaint in this case.

First, the Trust was not a holder of the note when the complaint was filed as it was not in

possession of the note. See R.C. 1301.01 (T)(1)(a) and R.C. 1303.25(B) (A holder includes a

person in possession of an instrument payable to bearer). The Trust obtained possession of

the original note, endorsed in blank, almost a year after the filing of the complaint when Wells

Fargo located the original note and endorsed it over to the Trust. Therefore, at this time, the

Trust became a holder as it was in possession of bearer paper. However, this constitutes a
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post-filing event which cannot be the basis for the Trust's standing in this case. See

Schwartzwald at¶ 26. Accordingly, in orderto demonstrate standing, the Trust was required

to demonstrate that it had an interest in the note and was entitled to enforce the note by way

of the Lost Note Affidavit.

{¶ 35} R.C. 1303.38 indeed permits a person who is not in possession of an

instrument to still enforce a note that has been lost, destroyed, or stolen.2 Although the Trust

is not the entity which lost the note, I find that an assignee of a promissory note that was not

in possession of the note at the time it was misplaced, lost, or destroyed may still enforce the

note pursuant to R.C. 1303.38 if, before the assignment, the assignorwas entitled to enforce

the note. See Atlantic National Trust, LLC v. McNamee, 984 So.2d 375 (Ala. 2007).

Consequently, the Trust's ability to enforce the note at the time the complaint was filed, turns

on whether the Lost Note Affidavit met the requirements under R.C. 1303.38.

}¶ 36} As noted by Lewis, the Lost Note Affidavit executed by Wells Fargo failed to

aver that it was in possession and entitled to enforce the note at the time it was lost. See

R.C 1303.38(A)(1). However, the failure to include this specific averment was not necessarily

fatal to the affidavit. If the combined allegations in the affidavit along with the certified copy

of the originally executed note would have indicated that Wells Fargo was indeed the holder,

2. Under R.C. 1303.38:

(A) A person who is not in possession of an instrument is entitled to enforce the
instrument if all of the following apply:

(1) The person was in possession of the instrument and entitled to enforce it when
loss of possession occurred.

(2) The loss of possession was not the result of a transfer by the person or a lawful
seizure.

(3) The person cannot reasonably obtain possession of the instrument because the
instrument was destroyed, its whereabouts cannot be determined, or it is in the
wrongful possession of an unknown person or a person that cannot be found or is
not amendable to service.
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this would have been sufficient to establish the requirements under R.C. 1303.38 (A)(1). See

EquiCredit Corp. of Am. v. Provo, 6th Dist. Lucas No. L-03-1217, 2006-Ohio-3981 (finding

that the combined allegations in the affidavits by the plaintiff bank met the requirements of

R.C. 1303.38 (A)(1) as the allegations demonstrated it was the holder, and therefore by

definition, in possession and entitled to enforce the instrument). In the present case,

although Wells Fargo attached a certified copy of a note endorsed in blank, this was

insufficient to demonstrate its holder status as one must be also be in possession of a note

endorsed in blank to be the holder. There is some indication that First Union may have

merged into Wells Fargo and therefore Wells Fargo essentially stood in the shoes of First

Union and would arguably be entitled to enforce the note. See Acordia of Ohio, L.L.C. v.

Fishel, 133 Ohio St.3d 356, 2012-Ohio-4648, ¶ 7 ("[T]he absorbed company becomes a part

of the resulting company following merger [and] the merged company has the ability to

enforce * * * agreements as if the resulting company had stepped in the shoes of the

absorbed company"). However, the Trust failed to provide merger documents or other

properly authenticated evidence of the merger of these entities. As a result, there is simply a

lack of evidence to indicate that Wells Fargo effectively transferred its interest in the lost note

to Selene Finance as the affidavit failed to meet the requirements under R.C. 1303.38.

{¶ 37} Moreover, even if the affidavit was sufficient under R.C. 1303.38, the Lost Note

Affidavit executed by Wells Fargo was in favor of Selene Finance. There is nothing in the

record which indicates when or if Selene Finance transferred this Lost Note Affidavit and

therefore the ability to enforce the note, over to the Trust. The trial court found that the same

day the Lost Note Affidavit was executed in favor of Selene Finance, it was placed in the

Trust. Beyond the fact that the Lost Note Affidavit was found in the business records of the

Trust, there is simply no evidence in the record to support this conclusion.
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{¶ 38} Based on the foregoing, the evidence in the record failed to establish that the

Trust had an interest in the note at the time it filed the complaint. As the Trust did not have

an interest in both the note and mortgage, it did not have standing to invoke the jurisdiction of

the common pleas court. Therefore, as indicated above, I would have remanded the matter

to the trial court with instructions to dismiss the complaint pursuant to the Supreme Court of

Ohio's decision in Schwartzwald.
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BUTLER COUNTY, OHIO

SRMOF 2009-1 TRUST,

Plaintiff,

V.

SHARI LEWIS, aka Shari Frances

Lewis, et al.,

Defendants,

CASE NO. CV 201 1 08 3073

JUDGE PATRICIA S. ONEY

DECISION AND ENTRY
GRANTING PLAINTIFF'S
MOTION FOR SUMMARY
JUDGMENT

This matter is before this Court on Plaintiff, SRMOF 2009-1 Trust's (referred to

hereinafter as "PlaintifP") Motion for Summary Judgment. Plaintiff argues that summary

judgment is appropriate as there are no genuine issues of material fact. Plaintiff states that it is

the holder of a Note and Mortgage executed by Defendant, Shari Lewis (referred to hereinafter

as "Defendant"), that Defendant is in default on payment on the Note, and that, under the terms

of the Note and Mortgage, Plaintiff may accelerate the debt and sue for foreclosure on the

property used to secure the loan given to Defendant.

On September 14, 2012, Defendant filed a pro se Response to Summary Judgment.l
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Defendant makes essentially two legal arguments relative to Plaintiffs Motion for Summary

' Defendant filed her Pre-Trial Statement on October 1, 2012. It contains several additional cases to support the
arguments made in the Response. However, it also presents a few new arguments. The Defendant did not seek
leave to file a Sur Reply. Furthermore, the purpose of the Pre-Trial Statement is not to engage in new arguments
on the merit or to supplement a Response to a Motion for Summary Judgment, but to summarize the case. For
these reasons, all additional arguments and case law are not being considered as relative to the Motion for

Summary Judgment.
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Judgment. Defendant's first argument is that Plaintiff did not have standing at the time of the

filing of this Complaint. Defendant bases this conclusion on the fact that, at one time,

Plaintiff s attorney indicated the Note was missing. Defendant reasons that there is no certainty

that Plaintiff held the Note at the time of the filing of the Complaint.

The second argument presented by Defendant is that the assignment of her Note and

Mortgage to Plaintiff is not valid. Defendant supports this argument by stating that (1) she

never signed an agreement for a re-assignment of her Note and Mortgage, (2) the Assignments

were not executed at the same time as the transfer of the Note, and (3) the Assignments were

not properly recorded, as they were not recorded until the day before Plaintiff filed this action.

In addition to the two primary legal arguments, Defendant makes three additional

arguments: (1) Defendant complains about her dissatisfaction with her prior attorney, (2)

Defendant claims that she is the victim of the banking industry's poor business practices,

including those of Mortgage Electronic Registration System (MERS), and (3) Defendant states

that the Plaintiff illegally held insurance proceeds issued to the Plaintiff and Defendant for

damage to the subject property. As these are ancillary issues, the Court will address these

briefly at the outset of this decision.

Firstly, Defendant's dissatisfaction with her attorney is irrelevant for the purposes of
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addressing summary judgment regarding her Note and Mortgage. It is not a material fact that

would create a genuine issue to preclude summary judgment on the Note and Mortgage under

Civil Rule 56. Secondly, Defendant alleges that legal challenges brought against the banks and

MERS are indicative of the industry's victimization of borrowers. Although this Court notes

2



that there may be business practices which are being challenged in other courts, that fact is also

not relevant in this case. Defendant has not demonstrated that a fraud was perpetrated upon her

by the Plaintiff or that her default on the Note was caused by the business practices of the

Plaintiff. Thirdly, Defendant's Mortgage indicates that any proceed from insurance that are for

damages to the property shall be assigned to the Lender and the Lender shall hold those

proceeds until an inspection of the property is conducted to ensure the repairs have been made

to the Lender's satisfaction. Defendant's Mortgage, P. 9. Therefore, this argument is also not

relevant to this Motion for Summary Judgment. Without the threshold demonstration that a fact

is material to the case, there can be no subsequent showing that the material fact creates a

genuine issue precluding summary judgment. Therefore, no further consideration shall be given

in this Entry to such arguments.

On October 1, 2012, Plaintiff filed a Reply. Plaintiff argues that it has provided

Judge

?ATRICIA S. ONEY

Conimon Pleas Court

Butler County, Oliio

appropriate documentation to support its Motion for Summary Judgment pursuant to Civil Rule

56. In contrast, Plaintiff states, Defendant has failed to provide an affidavit or other evidence

that comports with Civil Rule 56(E). Plaintiff further disputes Defendant's allegation that it

was not the holder of the Note at the time of the filing of the Complaint. Plaintiff states that the

documentation demonstrates that Plaintiff had obtained the loan on December 7, 2010, when it

was transferred from Wells Fargo Bank to Selene Finance, as servicer for the SRMOF Trust.

Thereafter, it was delivered by Selene Finance to Plaintiff. Plaintiff argues that the transfer

from Wells Fargo Bank to Selene Finance occurred before the Complaint was filed and Plaintiff

became, at that time, the owner of the Note with the right to foreclose on Defendant's residence.

3



Civil Rule 56 Standard

Under Civ.R. 56, summary judgment is proper when: (1) No genuine issue as to any
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material fact remains to be litigated, (2) the moving party is entitled to a judgment as a matter of

law, (3) it appears from the evidence that reasonable minds can come to but one conclusion, and

(4) viewing such evidence most strongly in the favor of the party against whom the motion for

summary judgment is made, that conclusion is adverse to that party. Welco Industries, Inc. v.

Applied Cos. (1993), 67 Ohio St.3d 344. In order to prevail on a motion for summary judgment

pursuant to Civ.R. 56, the moving party has a heavy burden of showing the absence of issues of

material fact. Adickes v. S.H. Kress & Co. (1970), 398 U.S. 144, 153; Celotex Corp v. Catrett

(1986), 477 U.S. 317, 322. See also, Mitseff v. Wheeler (1988), 38 Ohio St.3d 112. The

moving party must show that reasonable minds can come to but one conclusion and that

conclusion is adverse to the non-moving party. Temple v. Wean United, Inc., 50 Ohio St.2d

317. The evidence to properly support a Motion for Summary Judgment shall be in the form of

"pleadings, depositions, answers to interrogatories, written admissions, affidavits, transcripts of

evidence, and written stipulations of fact...No evidence or stipulation may be considered except

as stated in this rule." Civ. R. 56(C).

The non-moving party then has a reciprocal burden of specificity. Civil Rule 56(E)

provides in part: "When a motion for summary judgment is made and supported as provided in

this rule, an adverse party may not rest upon the mere allegations or denials of the party's

pleadings, but the party's response, by affidavit or as otherwise provide in this rule, must set
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forth specific facts showing that there is a genuine issue for trial. If the party does not so

respond, summary j udgment, if appropriate, shall be entered against the party." Civ. R. 56(E).

1-Iis ,tM__.^x the Parties

On November 21, 2001, Defendant executed a Note and Mortgage, in the amount of
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$141,600, with First Union Mortgage Corporation for the purchase of property located at 103 S.

First Street, Trenton, Butler County, Ohio. Defendant made her last payment on August 20,

2010 and thereafter went into default on the Note. At some point, Defendant filed for

bankruptcy and was personally discharged from her obligation to pay under the Note. On

December 7, 2010, the Note was placed in a trust held by Plaintiff. There were three

assignments submitted by Plaintiff showing that the Mortgage was assigned (1) from First

Union Mortgage Corporation to Wells F'argo Bank (executed June 9, 2011), (2) from Wells

Fargo Bank to Selene Finance (executed on August 8, 2011), and (3) from Selene Finance to

SRMOF 2009-1 Trust (executed August 24, 2011). On August 30, 2011 the three assignments

were recorded at the Butler County Recorder's Office. On August 31, 2011, Plaintiff filed a

Complaint for foreclosure in rem, seeking only possession of the property due to the Defendant

being personally discharged in bankruptcy. Documentation in the file indicates that Selene

Finance was a servicer of the loan for Plaintiff and that a Lost Note Indemnification Agreement

was executed between Wells Fargo Bank and Selene Finance indicating that the Note could not

be located at the time that the Note was to have been placed into the trust.

Before explaining the applicable case law and the decision in this matter, it is noted that
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Defendant is a pro se litigant, as she had discharged on two separate occasions different

attorneys. Secured transactions and the law regarding Notes and Mortgages are complex and

difficult for laymen to understand. Therefore, for the benefit of the Defendant, this Court will

first engage in a brief explanation of the basics of secured transactions law.

l^ate^l^^tsrt__^^^,^ ^rld The ^lniforpj Corrtmerciat_(;ode

Negotiable instruments are transferable documents that order payment from one party to

another, such as a check or a promissory note. Negotiable instruments are goverrled by Article

3 of the Uniform Conunercial Code.2 There are two types of negotiable instruments: (1) order

instruments, which contain terms identifying a specific person to be paid, and (2) bearer

instruments, wrhich are payable to the bearer (i.e. the person in physical possession of the

instrument). Understanding the type of instrument is relevant to determine the appropriate

method of negotiating that instrument. Negotiation is a transfer of possession in a form that

constitutes the transferee a holder."3 "A bearer instrument4 is negotiated by delivery alone..."5

An instrument can contain an indorsement on it which can be either a special
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indorsement or a blank indorsement. A blank indorsement contains only the signature of the

person negotiating the instrument and makes the instrument bearer paper for the transferee. As

-------------- -
2 In Ohio, the Revised Code contains several provisions governing negotiable instruments, many of which are
similar to The Uniform Commercial Code. See, Oh. Rev. Code § 1303.01 et seq. It should be noted, though, that

Mortgages are not governed by the UCC and are transferred by a recorded assignment.

Miller & Harrell, The Law of Modern Payment Systems and Notes (2002) 98-99, Section 3.02[ l].

The Note in this case is a bearer instrument and, therefore, the discussion shall be limited to bearer instruments.

5 2 Hart & Willier, Negotiable Instruments Under the Uniforin Commercial Code (2010) 3-8, Section 3.O1[2];

Oh. Rev. Code §1303.21.
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stated above, a bearer instrument is negotiated by delivering it to another party. The Note

executed by Defendant contained a blank indorsement, making it bearer paper that could be

negotiated by the physical transfer of the document. "Negotiation is not, however, the only kind

of transfer that can occur under Article 3; a draft or note can be assigned if the transferor wants

to assign rather than negotiate" and clearly indicates that intention.6

5-t4ndin

In Ohio, Civil Rule 17 provides that every civil action "be prosecuted in the name of the

real party in interest." A "real party in interest" is "one who has a real interest in the subject

matter of the litigation, and not merely an interest in the action itself, i.e., one who is directly

benefitted or injured by the outcome of the case." In a foreclosure action, "the real party in

interest is the entity that is the current holder of the note and mortgage." Deutsche Bank

National Trust Company v. Sexton, 12t" Dist. No. CA2009-11-288, 2010-Ohio-4802, at ^9.

A holder is a specific legal term which is defined in UCC § 1-201 as "the person in
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possession if the instrument is payable to bearer or, in the case of an instrument payable to an

identified person, if the identified person is in possession."7 A holder of an instrument has the

right to transfer, negotiate, discharge, or enforce the instrument.8 A person or entity becomes a

holder with the proper negotiation of an instrument, which would be by transfer of possession

6 2 liart & Willier, Negotiable Instruments Under the Uniform Commercial Code (2010) 3-4, Section 3.01 [ 1].
' 2A Hart, Gerding & Willier, Negotiable Instruments Under the Uniform Commercial Code (2010) 11-19, Section

11.02; 2 I-iart & Willier, Negotiable Instruments Under the Uniform Commercial Code (2010) 3-14 to 3-15,

Section 3.02. See also, Oh. Rev. Code § 1301.01(T)(1).
Miller & Harrell, The Law of Modern Payment Systems and Notes (2002) 96, Section 3.01 [4(a)].
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for a bearer instrument. Furthermore, the holder of an instrument and the owner of that

instnunent can be two separate entities or persons. Although the holder is a person in

possession of an instrument, it should be noted that an owner may not necessarily be in

possession of the instrument.9

It should be noted that the UCC, and the Ohio version found in the Ohio Revised Code

§1301 et seq., specificaily provide that others, besides the holder, may enforce an instrument.10

In fact, the purpose of "special rules for negotiable instruments codified in Article 3 is to

promote the free transferability of such paper."" Ohio law provides that:

(A) "Person entitled to enforce" an instrument means any of the following

persons:
(1) The holder of the instrument;
(2) A nonholder in possession of the instrument who has the rights of a

holder;
(3) A person not in possession of the instrument who is entitled to
enforce the instrument pursuant to Section 1303.38 or division (D) of

section 1303.58 of the Revised Code.
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Oh. Rev. Code §1303.31. Section 1303.31(A)(3) includes situations where a note is missing

or destroyed. Section 1303.38 states that:

(A)A person not in possession of an instrument is entitled to enforce the

instrument if all of the following apply:
(1) The person was in possession of the instrument and entitled to enforce

it when loss of possession occurred.
(2) The loss of possession was not the result of a transfer by the person or

a lawful seizure.

- --------- ----------
5A Anderson, Anderson on ihe Uniform Commercial Code (1994) 568, Section 3-301:5.

10 U.C.C. §3-301; Oh. Rev. Code §1303.31; Gardner, Your Client's Securitized Mortgage: A Basic Roadmap

(Spring 2010) 22:3 NACTT Quarterly 25-31, at 30.

Miller & Harrell, The Law of Modern Payment Systems and Notes (2002) 98, Section 3.02[l ].
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(3) The person cannot reasonably obtain possession of the instrument
because the instrument was destroyed, its whereabouts cannot be
determined, or it is in the wrongful possession of an unknown person or a
person that cannot be found or is not amenable to service of process.

Oh. Rev. Code §1303.38; See, also U.C.C. 3-309.

It should be further noted that "[w]here a promissory note is secured by mortgage, the

note, not the mortgage, represents the debt." Kernohan v. Manss, 53 Ohio St. 118, 133, 41

N.E. 258, 260 (Ohio 1895) (emphasis added); Bank of N. Y. v. Dobbs, 5th Dist. Case No.

2009-CA-000002, 2009-Ohio-4742, ¶30 (Ohio Ct. App. 2009). The mortgage is a "mere

incident" of the debt, and the assignment of the mortgage will not, in law, transfer the debt.

Id. This has been the law in Ohio "[f]or nearly a century." See, Edgar v. Haines (1923), 109

Ohio St. 159, 164, 142 N.E. 837. Therefore, the negotiation of a note operates as an

equitable assignment of the mortgage, even though the mortgage is not assigned or delivered.

Kuck v. Sommers (1950), 100 N.E.2d 68, 59 Ohio Abs. 400." See also, Central Mortgage

Company v. Webster, 5`h Dist. No. 2011CA00242, 2012-Ohio-4478, at ¶33, citing to U.S.

Bank National Association v. Marcino, 181 Ohio App.3d 328, 908 N.E.2d 1032, 2009-Ohio-

1178 (7`h Dist.).

To further complicate the issue as to which entity has the right to foreclose on
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Defendant, it appears that the Note and Mortgage were pooled with other such assets and placed

into a securitized trust. Therefore, any rights Plaintiff may have relative to Defendant's Note

and Mortgage would be further defined by the operative Trust Agreement. Under general trust

law, when a piece of real estate enters into a trust, it becomes part of the trust corpus and is to
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be managed in accordance with the transactional documents that created the trust, such as the

Trust Agreement. In fact, "no rule of law is more clearly established" than that the intention of

the creator of the trust controls. In re Estate of Sells Volkema v. Hanover (1968), 15 Ohio

App.2d 23, 29, 238 N.E.2d 803, 808. Furthermore, the trustee has "legal title to the trust

property and has the power to sue to protect" the trust. In Re Estate of Herrick v. Herrick,
8th

Dist. No. 82057, 2003-Ohio-3025.

A securitized trust differs from a traditional trust, though. A securitized trust is "a

)udge
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complex series of financial transactions designed to maximize the cash flow and cash out

options for loan originators."IZ Many securitized trusts involve a(1) Trustee, who is the owner

of the loans on behalf of the certificate holders, (2) a Custodian, who maintains physical

possession of the original mortgage loan documents, (3) a Master Servicer, who has an

administrative role in assuring the other servicers follow the terms of the servicing agreements,

and (4) a Sub-Servicer, who manages the loans by billing, collecting, and remitting payments

and foreclosing on the property of loans in default. The Master Servicer and Custodian are

typically responsible by contract to the "I'rustee, while the Sub-Servicer is typically responsible

by contract to the Master Servicer.13 Although there are considerably more entities involved in

a securitized trust, the Trust Agreement still controls the rights and responsibilities of all the

involved parties.

'Z Gardner, Mortgage Sccuritization, Servicing, and consumer Bankruptcy (Sept. 2005), 2:1 ABA GP/Solo Law

Trends & News 1-9, at 1.
Gardner, Your Client's Securitized Mortgage: A Basic Roadmap (Spring 2010) 22:3 NACTT Quarterly 25-3 1,

at 25-26.
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In the matter before this Court, the trust documents are not admitted into evidence and,

therefore, the Defendant has no knowledge as to whether those documents set forth a specific

relationship between Plaintiff and Selene Finance which governs the transferability of the Note

and/or Mortgage. Therefore, Defendant's challenge regarding when Plaintiff had received the

rights under the Note and Mortgage from Selene Finance are not supported by any evidence.

Any allegations relating to the trust is, thus, mere speculation.

Defendant also argues that the fact Plaintiff had a lost or missing Note, at the time of

the filing of the Complaint, indicates that the Plaintiff was not a holder and did not have the

right to enforce the Note. However, Defendant does not provide any evidence to support the

allegation that Plaintiff was not entitled to enforce the Note. Defendant fails to understand

that, pursuant to Ohio law, Plaintiff need not have physical possession of a Note in order to

enforce it. Ownership of the Note occurred for Plaintiff on December 7, 2010. In August

2012, Plaintiff located the original Note. On September 14, 2012, Plaintiff appeared in Court

with the original Note and Mortgage and presented it for inspection by the Defendant on the

record. Defendant admitted that it was the original Note and Mortgage and that the

signatures on those documents were hers. The Court took judicial notice of the original Note

and Mortgage and further noted that the Note contained a blank endorsement and that

Plaintiff was the holder of this bearer paper by virtue of its possession of that Note.

In addition to the fact that Plaintiff presented the original Note and Mortgage and had

documentation evidencing that it had an interest in the Note since December 7, 2010, Ohio

statutes, as stated above, provide that Plaintiff was the entity entitled to enforce the Note

11



against Defendant. As such, Defendant's argument regarding standing based on possession

of the original Note fails and the Court now turns to Defendant's arguments regarding the

validity of the three assignments.

Assi^

An assignment is "an act of the owner of a right...purporting to transfer it, sometimes to

the resulting change in legal relations, sometimes to a document evidencing the act or

change."14 All contractual rights can be assigned, unless:

(a) the substitution of a right of the assignee for the right of the assignor would
materially change the duty of the obligor, or materially increase the burden or
risk imposed on him by his contract, or materially impair his chance of obtaining

return performance, or materially reduce its value to him, or
(b) the assignment is forbidden by statute or is otherwise inoperative on grounds of

public policy, or
(c) assignment is validly precluded by contract.15
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"The rights of an assignee against the obligor are often summarized by the rule that the assignee

takes, all but, only the rights of the assignor."16 An assignee "stands in the shoes of the

assignor. He has the same title that the assignor had, no better, no worse..." Carius v. Ohio

Contract Purchase Co. (1928), 30 Ohio App. 57, 62, 164 N.E. 234, 236. Furthermore, it is well

established that an assignee, by operation of law, is entitled to enforce a note as a real party in

interest. Federal Courts have agreed with this principle.

With regards to Defendant's three arguments on the validity of the assignments, Ohio

----------------
14 Restatement of the Law 2d, Contracts (1981-2010) 15, Assignments and Delegation, Section 317(2), at Comment.
15 Restatement of the Law 2d, Contracts (1981-2010) 15, Assignments and Delegation, Section 317(2).
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and federal courts have consistently ruled that a borrower in a foreclosure action does not have

standing to challenge the assignments or any of the other agreements between financial entities

relating to the borrower's note and mortgage. One example of another agreement not subject to

a borrower's challenge is the Pooling and Servicing Agreement (PSA), which governs the

transfer of a Note and Mortgage into a securitized trust and sets forth the servicing rights and

obligations between the trust and its servicers.

In Ohio and elsewhere, mortgage borrowers' attempts to invalidate an assignment of
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mortgage have repeatedly - and consistently --- been unsuccessful as both a means to challenge

standing, and to avoid their mortgage debt. It has been well-decided in Ohio courts that a person

who is not a party to an assignment lacks standing to challenge the validity of that assignment.

Chase Home Finance v. Heft, 3d Dist. Nos. 8-10-14, 8-11-16, 2012 -Ohio-876, at ¶37. The

reasoning for this is based upon the contract principle that only parties to a contract can assert

their rights under that contract. Bank of New York Mellon v. Unger, 8t" Dist. No. 97315, 2012-

Ohio-1950, at ¶21; see also, Liu v. T&H Mach., Inc. 191 F.3d 790, 797 (7th Cir.1999) (party to

underlying contract lacks standing to "attack any problems with the reassignment" of that

contract); Blackford v. Westchester Fire Ins. Co., 101 F. 90, 91 (8th Cir.1900) ("As long as no

creditor of the assignor questions the validity of the assignment, a debtor of the assignor cannot

do so"). For the Defendant, this law would translate to the reality that only MERS and Wells

Fargo can challenge the validity of the first assignment, only Wells Fargo and Selene Finance can

challenge the validity of the second assignment, and only Selcne Finance and Plaintiff can

- ----------------------- ---------
6 2 Hart & W illier, Negotiable Instruments Under the Uniform Commercial Code (2010) 3-6, Section 3.01 [2].
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challenge the validity of the third assignment.

Furthermore, the Unger court also recognized that even if an assignment "were declared

invalid, there would be no reason to declare the underlying note and mortgage invalid and

unenforceable." Id. Ohio courts have consistently found that a borrower's role in the business

relationship of two financial entities "and how it affects [the borrower's] contractual obligations

was uninvolved and unaffected." LSF6 Mercury REO Investments Trust Series 2008-I c%

Vericrest Financial v. Locke, 10`h Dist. No. 11-AP-757, 2012-Ohio-4499, at 128, citing to

Bridge v. Aames Capital Corporation, Case No. 1:09 CV 2947 (N.D. Ohio 2010). The party

foreclosing is "legally immaterial" as to the borrower's obligations. The borrower is exposed to

foreclosure through his/her default, not through the defects in the assignments. Id. The

assignment of a mortgage does not alter the borrower's obligations under the mortgage or

underlying note. Ohio courts have reasoned that a "borrower certainly has an interest in

avoiding foreclosure, but the validity of the assignments does not affect whether borrower

owes its obligations, but only to whom borrower is obligated."

In order for the Defendant in this matter to have standing to challenge the assignments,
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she would have to demonstrate an "injury in fact." See, Bank of New York lvellon v. Unger, 8th

Dist. No. 97315, 2012-Ohio-1950, at ¶27, citing to Wilmington City School Dist. Bd. of'Ed. v.

Bd. of C'ommrs. of Clinton Co., 141 Ohio App.3d 232, 238, 750 N.E.2d 1141 (12th

Dist.2000). "An injury in fact requires a showing that the party suffered or will suffer a

specific injury, that the injury is traceable to the challenged action, and that it is likely that the

injury will be redressed by a favorable decision." Id. Defendant does not dispute the
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execution of the Note and Mortgage or that she is in default. Defendant can not demonstrate

that she will suffer a specific injury except the injury of losing her home. That injury is

traceable to the Defendant's own default, and not to the circumstances surrounding the

execution or recording of the assignments. Defendant can not demonstrate that she would

not lose her home if the assignments were invalidated, as the original lender would simply

proceed with its right to foreclose. In other words, Defendant can not demonstrate that she

would suffer an injury in fact and she also has no standing to challenge the assignments based

upon this aspect of Ohio law.

In addition to the law regarding challenges to assignments, courts in Ohio have
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acknowledged that it is speculation for a borrower to argue that their note and mortgage must be

invalid because the banking industry has instances of robo-signing or other inappropriate

conduct that have been reported in the news. Courts have consistently found that unless the

borrower can demonstrate with "evidentiary quality materials" that their own loan documents,

affidavits, and/or assignments were fraudulently executed, the borrower's argument remains

mere speculation. Residential Funding Company v. Thorne, 2012-Ohio-2552, 973 N.E.2d 294

(6t" Dist.), at ¶¶24-25. The Thorne court went on to decide that even if news items were

authenticated, they would be inadmissible hearsay not within any exception. Id., at ¶¶31-33.

Defendant, in this matter, has submitted several news items to be considered as evidence

regarding the foreclosure crisis in this country. Under Ohio law, these are inadmissible, as

stated above, and irrelevant, as Defendant can not demonstrate that her loan documents andlor

assignments were fraudulently executed.
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Even if the Defendant were allowed to challenge the assignments, this Court does not

find her three arguments regarding the validity of the assignments credible. First, Defendant

argues that she did not sign an agreement for her mortgage to be assigned from the original

lender, First Union Mortgage Corporation to another entity. However, this is not entirely

accurate. Defendant executed a Note and Mortgage with First Union Mortgage Corporation on

November 21, 2001. The Mortgage contained language which allowed for its assignment. The

Mortgage states that Defendant (1) allows MERS to act as the nominee of First Union

Mortgage Corporation, (2) "grants and conveys to MERS" the subject property, and (3) that

Defendant "understands and agrees" for MERS to "exercise any and all of those interests" given

by Defendant under the Mortgage. Defendant's Mortgage, P.2 & 3. Therefore, it was wholly

within First Union Mortgage Corporation and/or MERS' rights to assign the Defendant's

Mortgage.

Second, Defendant argues that the three Assignments are not valid due to them being
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executed after the stated date of the transfer of the Mortgage and Note. Defendant believes that

Plaintiff did not have actual possession of the Note at the time of the filing of the Complaint for

foreclosure and, therefore, assumes that Plaintiff had no legal right to initiate suit thereon.

However, under the Uniform Commercial Code, "[aln assignment does not [require delivery],

so a note may be assigned without delivery of the note to the transferee."17 Furthermore, if

17 5A Anderson, Anderson on the Uniform Commercial Code (1994) 453, Section 3-201:13; See also, Bank of

New York v. Dobbs (September 8, 2009), Knox App. No. 2009-CA-000002, unreported at 2009 WL 2894601,

¶30, where the court found that "'where a note secured by a mortgage is transferred so as to vest the legal title to
the note in the transferee, such transfer operates as an equitable assignment of the mortgage, even though the

mortgage is not assigned or delivered."'
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Defendant's limited understanding of assignments was accurate, then such restriction would

nullify the purpose of assignments, which is the ability to freely transfer legal rights among

parties.

Third, I)efendant argues that the assignments are not valid as they were not recorded

until the day before the filing of the Complaint. In Ohio the recording statute "is meant to

protect innocent, subsequent bona fide purchasers of land who have no knowledge of any

encumbrances." YYhittiker v. Deutsche National Bank, 605 F.Supp.2d 914, 943, citing to

Wead v. Lutz, 161 Ohio App.3d 580, 586. It is "intended to govern priorities between lenders,

not the validity of liens." Martin v. Select Portfolio Serving Holding Corporation, S.D.Ohio

No. 1:05-cv-273, 2008 WL 618788 (Mar. 3, 2008). Therefore, the fact that the assignments

were not filed immediately upon their execution does not mean that the assignments are not

valid. In fact, Ohio courts have further found the failure to record the assignment does not

invalidate the assignment. Id., citing to Wead v. Lutz, 161 Ohio App.3d 580, 586. Therefore,

under the three prior Assignments, Plaintiff would have all the rights that the prior assignors,

including the original lender, First Union Mortgage Corp., possessed to bring a foreclosure

action against Defendant were Defendant to default under the terms of the Note.

Not only did the three Assignments provide Plaintiff the right to bring the foreclosure
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action, but the placing of the Note in a securitized trust may have given additional rights to the

Plaintiff. Those rights would be in the "frust Agreement, a PSA, and/or a Servicing Agreement,

all of which Defendant is not privy to. Regardless, the operative fact is that Plaintiff's status of

17



holder, assignee, and trust continued to provide Plaintiff with standing to sue for foreclosure in

August 2011.

Furthermore, there may have been more than one entity at the time of the filing of the
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Complaint that had the right to enforce the Note and Mortgage. Under the Bankruptcy Code

and Rule 17 of the Federal Rules of Civil Procedure, a loan servicer is a"'real party in interest'

with standing to conduct...the affairs of the investor relating to the debt that it services" as a

party may appear if it has a°direct stake in the litigation." Greer v. O'Dell (9/23/2002), U.S Ct.

of Appeal, 11`h Circuit, 305 F.3d 1297, 1302. Therefore, Selene Finance, as a servicer, may

have had standing to foreclose if such agreement between the business entities exists. As stated

above, though, the business relationship and the agreements that arise from the relationship

between Selene Finance and Plaintiff are not subject to challenges by. Defendant as she was not

a party to that relationship, nor does she suffer an injury directly caused by the agreements

arising from that relationship. Again, Defendant is subjected to foreclosure due to her own

default regardless of the entity pursuing that default.

Conclusion

There is no dispute as to the Defendant's default on the Note, that the Defendant was

personally discharged in bankruptcy and has expressed an unwillingness to enter into a loan

modification to maintain her home, and that she is subject to foreclosure on the home only

under the Note and Mortgage. It is also clear by Defendant's Response that she has incorrectly

focused upon whether Plaintiff was a holder and has misunderstood the legal term of art as it
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applies to commercial paper. Plaintiff was the holder by virtue of its possession of the Note.

The Note and Mortgagc were assigned to Plaintiff and were included in a group of assets which

were pooled together for the specific purpose of being part of a securitized trust. As an asset in

a securitized trust, the Defendant's Note and Mortgage are subject to many agreements, all of

which are not an issue for Defendant to challenge. The three Assignments are also not subject

to challenges by Defendant. Defendant has failed to provide any evidence that Plaintiff had no

standing to foreclose on her home.

Based upon the law and in viewing the evidence in a light most favorable to the
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nonmoving party, reasonable minds can only conclude that Plaintiff was the owner andlor

holder of the Defendant's Note and Mortgage, which provided the right to sue for foreclosure in

the event of a default by the Defendant. The entity seeking the foreclosure must ultimately

show "execution and delivery of the note and mortgage; valid recording of the mortgage; it is

the current holder of the note and mortgage; default; and the amount owed." BAC Home

Loans Servicing, L.P. v. Kolenich, 194 Ohio App.3d 777, 2011-Ohio-3345, 958 N.E.2d 194

(12`h Dist.). Plaintiff has met all of these requirements. Plaintiff has thirty (30) days from the

date of this Entry to submit a final Judgment Entry for Foreclosure In Rem and may thereafter

proceed to take the residence described therein to sheriff's sale.

ENTER

_...

tri-cia S: Oney; Judge
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cc:

Matthew Taulbee
Reisenfeld & Associates
3962 Red Bank Rd.
Cincinnati, OH 45227
(Via Fax - 322-8013)

Shari Lewis
103 S. 1 s` Street
Trenton, OH 4506
(Via Regular U.S. Mail)
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E3U1 I-^i ^ COURT OF COMMON PLEAS
CLER^ BUTLER COUNTY, OHIO

SRMOF 2009-1 TRUST,

Plaintiff,

vs.

SHARI LEWIS, et al.,

Defendants.

CASE NO: CV 2011 08 3073

JUDGE PATRICIA S. ONEY

DECISION AND ENTRY
DE YING DEFENDANT'S

• TION TO VACATE

FINAL APPEALABLE ORDER

On February 1, 2012, Defendant, Shari Lewis (referred to hereinafter as "Defendant"),

filed a Motion to Vacate moving this Court to vacate the Decision and Entry Granting

Plaintiffs Motion for Summary Judgment entered on October 19, 2012 and the In Rem

Judgment Entry and Decree in Foreclosure filed on October 31, 2012. Defendant's Motion

was prompted by the issuance of a Supreme Court of Ohio decision in a matter entitled Federal

Home Loan Mortgage Corporation v. Schwartzwald, (Oct. 3], 2012), 134 Ohio St.3d 13, 979

N.E.2d 1214, which was decided on October 31, 2012.

The Court in Schwartzwald ruled that if a plaintiff did not have standing ragarding the
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note prior to the filing of a Complaint for foreclosure, the lack of standing could not be

corrected with a later transfer/assignment of the note to plaintif£ Id., ¶27. In Schwartzwald,

the homeowners purchased a home in 2006 which was financed by Legacy Mortgage. Id., at

¶5. Legacy Mortgage endorsed the note to Wells Fargo Bank and assigned it the mortgage. Id.

In January 2009, the homeowners went into default. Id., at ¶6. On April 15, 2009, Federal

Home Loan Mortgage Corporation (referred to hereinafter as "Federal Home Loan")

commenced a foreclosure action against the homeowners. Id., at ¶7. One month later, Wells

,4-q
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Fargo Bank assigned the note and mortgage to Federal Home Loan. Id., at 10. The trial court

granted summary judgment to Federal Home Loan and the Second District Court of Appeals

affirmed, holding that "Federal Home Loan had established its right to enforce the promissory

note as a non-holder in possession, because assignment of the mortgage effected a transfer of

the note it secured." Id., at ¶14 & 15. The issue for the Ohio Supreme Court was "whether a

lack of standing at the commencement of a foreclosure action may be cured by obtaining an

assignment of a note and mortgage sufficient to establish standing prior to the entry of

judgment." Id., at 119. The Supreme Court of Ohio stated that standing is determined at the

commencement of a suit, In Schwartzwald, Federal Home Loan had not suffered an injury at

the time the suit was filed as it did not own the debt on April 15, 2009 when the suit

commenced. The Supreme Court of Ohio concluded that "a litigant cannot pursuant to Civil

Rule 17(A) cure the lack of standing after commencement of the action by obtaining an interest

in the subject of the litigation and substituting itself as the real party in interest." Id, at ¶39.

Civil Rule 60(B) Motions

Defendant's Motion to Vacate argues that, in accordance with Schwartzwald, Plaintiff,
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SRMOF 2009-1 Trust (referred to hereinafter as "Plaintiff'), did not have standing to bring the

foreclosure action and could not correct the standing issue during the pendency of the case.

Although Defendant does not argue or caption this motion as a Motion to Vacate Judgment

Pursuant to Civil Rule 60(B), the only remedy to challenge a final order with the Court that

issued said order is through a 60(B) Motion. Therefore, if the Court is to consider Defendant's

2



Motion as a 60(B) Motion, it must examine whether Defendant meets the standard required for

such motions.

Civ.R. 60(B), which governs motions for relief from judgment, provides in relevant

part:

On motion and upon such terms as are just, the court may relieve a party or
his legal representative from a final judgment, order or proceeding for the
following reasons: (1) mistake, inadvertence, surprise or excusable neglect;
(2) newly discovered evidence which by due diligence could not have been
discovered in time to move for a new trial under Rule 59(B); (3) fraud * * *
(4) the judgment has been satisfied, released or discharged ***; or (5) any
other reason justifying relief from the judgment. The motion shall be made
within a reasonable time, and for reasons (1), (2) and (3) not more than one
year after the judgment, order or proceeding was entered or taken ***.

Civ.R. 60(B) represents a balance between "the legal principle that there should be finality in

every case, so that once a judgment is entered it should not be disturbed, and the requirements

of fairness and justice, that given the proper circumstances, some final judgments should be

reopened." Advance Mortgage Corp. v. Novak (1977), 53 Ohio App.3d 289, 291.

To prevail on a motion brought under Civ.R. 60(B), the moving party must demonstrate
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that:

(1) the party has a meritorious defense or claim to present if relief is granted;
(2) the party is entitled to relief under one of the grounds stated in Civ.R.
60(B)(1) through (5); and (3) the motion is made within a reasonable time,
and, where the grounds of relief are Civ.R. 60(B)(1), (2) or (3), not more than
one year after the judgment, order or proceeding was entered or taken.

GTE Automatic Electric v. ARC Industries (1976),
47 Ohio St.2d 146, paragraph two of the

syllabus. The moving party must establish all three requirements for the motion to be granted.

Rose Chevrolet, Inc. v. Adams
(1988), 36 Ohio St.3d 17. The decision whether to grant relief

from judgment is within the discretion of the trial court. Id.

3



In the matter before this Court, Defendant has satisfied the second and third prongs of

GTE
by bringing the Motion to Vacate within a reasonable time and for another reason

justifying relief from judgment, i.e. Civ. R. 60(13)(5). Defendant, however, does not satisfy the

first prong of GTE, that requiring a meritorious defense to be presented if relief was granted.

Defendant was in default on her Note for approximately 2%2 years by the time judgment was

granted. Defendant acknowledged her default on the record at the report where the original

Note and Mortgage was presented for her inspection. At that report, Defendant also

acknowledged her original signature on the Note and Mortgage. Defendant had not escrowed

any mortgage payments during the time she was in default so that she could reinstate the loan

or make a lump sum payment to enter into a loan modification. In fact, Defendant, having

been discharged personally from the debt under the Note, through a bankruptcy, refused to

even apply for a loan modification, stating to the court that she did not want to become

obligated again to a bank for her home. Defendant also did not reaffirm the loan after

discharge. Instead, Defendant indicated to the Court that, based on Plaintiff's perceived lack of

standing, she believed she was entitled to own her home free and clear from any Note or

Mortgage.

Ohio courts have consistently found that a borrower's role in the business relationship of
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two financial entities "and how it affects [the borrower's] contractual obligations was uninvolved

and unaffected."
LSF6 Mercury REO Investments T rust Series 2008-1 c% Vericrest Financicrl v.

Locke, 10t' Dist. No. 11-AP-757, 2012-Ohio-4499, at ¶28, citing to
Bridge v. 4ames Capital

Corporation,
Case No. 1:09 CV 2947 (N.D. Ohio 2010). The party foreclosing is "legally

immaterial" as to the borrower's obligations. The borrower is exposed to foreclosure through
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his/her default, not through the defects in the assignments. Id. Defendant is subjected to

foreclosure due to her own default regardless of the entity pursuing that default.

Defendant simply does not have a meritorious defense to the default and foreclosure

action. Therefore, if the court views the Defendant's motion under Civil Rule 60(B),

Defendant's motion should be denied.

Retroactive-Applicatior of Schwartzqald

If the court were to decide Defendant's Motion based on the argument that

Schwartzwald
should be applied to Defendant's circumstances, this Court notes that summary

judgment was granted on October 19, 2012, approximately twelve days before
Schwartzivald

was decided. The Plaintiff's Judgment Entry was filed October 31, 2012, the same day

Schwartzwald was decided. There is no language in Schwartzwald that provides that its ruling

should be applied to foreclosure cases retroactively. Regardless, even prior to
Schwartzwald,

this Court carefully reviewed all foreclosures to make certain that standing existed at the time

the Complaint was filed. This careful review also occurred relative to this matter,
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Facts qf the Case

The original Note was executed between Defendant and First Union Mortgage

Corporation (referred to hereinafter as "First Union") on November 21, 2001. The Note

contained a blank endorsement. Prior to the filing of the Complaint in this matter, there was a

series of mergers which involved the transfer of the Note. The loan originator, First Union

merged with Wachovia
Bank on September 1, 2001 and Wachovia Bank merged with Wells

5



Fargo Bank in 2008.
Plaintiff's Reply in Support of Motion for Summary Judgment, Exhibit A.

The merger of business entities includes the transfer of assets, such as Defendant's Note.

Therefore, Wells Fargo had assumed the assets of the loan originator in 2008, even though it

later was unable to locate the Note. On December 7, 2010, Wells Fargo executed a Lost Note

Affidavit and Indemnification Agreement (referred to hereinafter as "Lost Note Agreement").

The Lost Note Agreement provides that:

(1) The certified copy, attached to the Lost Note Agreement as Exhibit A, is a true and

accurate copy of the original Note executed by Shari Lewis;

(2) The original Note was lost, missing or destroyed and has not been paid, satisfied,

transferred, assigned, pledged, or hypothecated in any way;

(3) In consideration of Selene Finance accepting the certified copy of the Note in lieu

of the original Note, Wells Fargo will defend, indemnify, and hold harmless Selene

Finance from and against any and all loss;

(4) If the original Note is found, Wells Fargo shall endorse it immediately to Selene

Finance; and

(5) Upon endorsement of the found original Note, the Lost Note Agreement shall

become null and void.
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Plaintiff's Affiidavit in Support of Amended Motion for Summary Jztdgment ("Plaintiff's

Affidavit'), Exhibit B.
There are two aspects of the financial industry that should be noted: (1)

businesses are free to transfer assets by contract, and (2) the transferring of the interest in an

asset does not necessarilv occur simultaneously with the physical transfer of that asset. Wells

Fargo effectively transferred its interest in Defendant's Note to Selene Finance. On the same

6



day, Selene Finance, placed the Lost Note Agreement with Plaintiff, SRMOF 2009-1 Trust

(referred to hereinafter as "Plaintiff "), a securitized trust.

The Mortgage originated with First Union and contained MERS language. Plaintiffs

Affidavit, Exhibit C. MERS, as nominee for First Union, assigned the Mortgage to Wells

Fargo on June 9, 2011. Plaintiff's Affidavit, Exhibit D. Wells Fargo Bank assigned the

Mortgage to Selene Finance on August 8, 2011. Plaintiff's Exhibit E. Selene Finance assigned

the mortgage to Plaintiff on August 24, 2011. Plaintiffls Affidavit, Exhibit F. All three

Assignments were recorded on August 30, 2011, one day prior to the filing of the foreclosure

action.

Defendant went into default on May 1, 2010 and Plaintiff commenced a foreclosure

action against Defendant on August 31, 2011. Defendant argues that at the time the

foreclosure was commenced, Plaintiff did not have standing to sue for default on the Note.

5tgnding

In Ohio, Civil Rule 17 provides that every civil action 4"be prosecuted in the name of
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the real party in interest." A "real party in interest" is "one who has a real interest in the subject

matter of the litigation, and not merely an interest in the action itself, i.e., one who is
directly

benefitted or injured by the outcome of the case. ""

"Standing to sue is part of the common sense understanding of what it takes to
make a justiciable case." Steel Co. v. Citizens for a Better Environment, 523
U.S. 83, 102, 118 S.Ct. 1003, 140 L.Ed.2d 210 (1998). Standing involves a
determination of whether a party has alleged a personal stake in the outcome

' Countrywide Home Loans, Inc. v. Swayne,
2"d Dist. No. 2009 CA 65, 2010-Ohio-3903, at *4, citing to Shealy v.Campbell (1985), 20 Ohio St.3d 23, 24 (emphasis in original); See, e.g., Countrpwide Home Loans Servicing, L.P.v. Shifflet,

Marion App. No. 9-09-31, 2010-Ohio-1266, ¶12; and Civ. R. 17.
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of the controversy to ensure the dispute will be presented in an adversarial
context. Mortgage Elec. Registration Sys. v. Petry, 11th Dist. No. 2008-P-
0016, 2008-Ohio-5323, 2008 WL 4561151, ¶ 18. A personal stake requires an
injury to the plaintiff: Id. The Supreme Court of Ohio has held that standing is
jurisdictional in nature. State ex rel. Dallman v. Franklin Cty. Court of
Common Pleas, 35 Ohio St.2d 176, 179, 298 N.E.2d 515 (1973).
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Federal Home Loan Mortgage Corporation v. Rufo, 11 th Dist. No. 2012-A-0011, 2012-Ohio-

5930, at ¶17.
"In the context of a mortgage foreclosure action, the mortgage holder must

establish an interest in the mortgage or promissory note in order to have standing to invoke the

jurisdiction of the common pleas court." Id., at ¶18, citing to Schwartzwald, supra, at ¶ 28. The

real party in interest is "`one who is directly benefitted or injured by the outcome of the case. "'

Id., at ¶20, citing to Midniest Business Capital v. RFS Pyramid Managenaent, LLC, 11th Dist.

No. 2011-T-0030, 2011-Ohio-6214, 2011 WL 6016975, ¶19.

In the matter before this Court, Plaintiff sufficiently held the interest in Defendant's

Note under Civil Rule 17. According to the language of the Lost Note Agreement, Wells

Fargo did not have any intention of keeping an interest in Defendant's Note. Quite the

opposite. Wells Fargo specifically relinquished its right to that asset and, as the Note was lost

at the time, the only option to effectuate a transfer was through contractual means with the

provision that physical transfer would occur when the Note was located. In reading the Lost

Note Agreement, it is clear that its purpose was to transfer that asset completely to Selene

Finance, a servicer of Plaintiff. That transfer occurred approximately one year prior to the

filing of the Complaint. Plaintiff effectively met its burden of demonstrating that standing

existed. Standing was confirmed by the fact that the original Note and Mortgage, when found
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by Wells Fargo, was given to Plaintiff, pursuant to the contractual agreement between the

parties.
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This Court notes several distinctions between this matter and
Schwartzwald. First,

Schwartzwald
did not involve a scenario of a lost note and a transfer via a contractual

agreement. Schwartzwald
involved two banks, one of which filed for foreclosure before it had

been assigned the Note by the other. The receiving bank clearly did not have an interest in the

note sufficient to make that bank a real party in interest under Civil Rule 17, In the matter

before this Court, Plaintiff the owner of the Note and had an interest in the Note prior to the

filing of the Complaint, in compliance with Civil Rule 17. Plaintiff was the party damaged by

Defendant's default. Therefore, Plaintiff was the real party in interest.

Second, Schwartzwald held that lack of standing could not be corrected with a later

transfer or assignment of the note. In the matter before this Court, the interest in Defendant's

Note was transferred via the Lost Note Agreement rior to the filing of the Complaint.

Third, Schwartzwald found that Federal Home Loan did not suffer an injury at the time

the suit was commenced as it did not own the debt prior to the filing of the Complaint. In this

matter, Plaintiff owned the debt approximately one year rior to the filing of the Complaint as

is evidenced by the language transferring all interest in the Defendant's Note to Plaintiff's

servicer. Therefore, Plaintiff was the party to be directly injured by Defendant's default.

Fourth, Schwartzvvald held that lack of standing could not be ctu-ed by obtaining an

interest in the subject of the litigation after its commencement. In this matter, Plaintiff had

obtained the interest of the subject of the litigation rior to the commencement of the suit.

Therefore, there was no lack of standing to be cured.
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Finally, Schwartzwald
did not involve a securitized trust. Seeuritized trusts are unique

entities that are governed by a Trust Agreement and a variety of companion documents which

set forth the parties involved in the Trust. Securitized trusts, by their nature, involve multiple

entities. Given the nature of the Agreement between Wells Fargo and Selene Finance, it is

possible that Wells Fargo was involved in the trust or had rights and obligations relevant to the

trust under one or more of the trust documents and that the transfer of Defendant's Note by a

Lost Note Agreement was sufficient between the parties due to their relationship relative to the

Trust. However, Defendant never requested the trust documents in discovery and, therefore,

the exact nature of relations between Wells Fargo and Plaintiff was not adequately explored by

Defendant.

C'onclusion
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Defendant has not presented a successful 60(B) Motion as there is no meritorious

defense. There is no basis for applying Schwartz►vald retroactively. Even if Schwartzwald

were to be applied retroactively, the unique scenarios in this matter were not addressed by

Schwartzwald.
What Defendant seeks is a second chance to avoid foreclosure. Although that

is understandable, it is not appropriate. The result of vacating the Entry Granting Plaintiffs

Motion for Summary Judgment would only serve to burden Plaintiff to refile and allow

Defendant more time to remain in the house for which she is neither paying the mortgage on

nor escrowing those payments for her future. This course would effectively cause undue

prej udice to the Plaintiff who had taken adequate legal measures to secure ownership of the

Defendant's Note approximately one year prior to filing the Complaint in this matter. Based
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on the foregoing, Defendant's Motion to Vacate is hereby denied. All issues between the

parties having hereby been resolved, there is no just cause for delay.

ENTER

_ .,.
._..,.._._^..^:.:-^ .-^

Pat^^icia^ ^}aaeg ^^^dge
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Andrew Engel
7071 Corporate Way, Suite 201
Centerville, OH 45459

Matthew Taulbee
3962 Red Bank Rd.
Cincinnati, OH 45227

cc:
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Lawriter - ORC - 1303.31 Person entitled to enforce instrument - UC... http://codes.ohio.gov/orc/ 1303.31

1303.31 Person entitled to enforce instrument - UCC 3-301.

(A) "Person entitled to enforce" an instrument means any of the following persons:

(1) The holder of the instrument;

(2) A nonholder in possession of the instrument who has the rights of a holder;

(3) A person not in possession of the instrument who is entitled to enforce the instrument pursuant to
section 1303.38 or division (D) of section 1303.58 of the Revised Code.

(B) A person may be a "person entitled to enforce" the instrument even though the person is not the
owner of the instrument or is in wrongful possession of the instrument.

Effective Date: 08-19-1994

4 .S
I of 1 7/28/2014 10:53 AM



Lawriter - ORC - 1303.38 Enforcement of lost, destroyed or stolen in... http://codes.ohio.gov/orc/1303.38

1303.38 Enforcement of lost, destroyed or stolen instrument -
UCC 3-309.

(A) A person not in possession of an instrument is entitled to enforce the instrument if all of the
following apply:

(1) The person was in possession of the instrument and entitled to enforce it when loss of possession
occurred.

(2) The loss of possession was not the result of a transfer by the person or a lawful seizure.

(3) The person cannot reasonably obtain possession of the instrument because the instrument was
destroyed, its whereabouts cannot be determined, or it is in the wrongful possession of an unknown
person or a person that cannot be found or is not amenable to service of process.

(B) A person seeking enforcement of an instrument under division (A) of this section must prove the
terms of the instrument and the person's right to enforce the instrument. If that proof is made,
divisions (A) and (B) of section 1303.36 of the Revised Code applies to the case as if the person
seeking enforcement had produced the instrument. The court may not enter judgment in favor of the
person seeking enforcement unless it finds that the person required to pay the instrument is
adequately protected against loss that might occur by reason of a claim by another person to enforce
the instrument. Adequate protection for the person required to pay the instrument may be provided by
any reasonable means.

Effective Date: 08-19-1994
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