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2009 WL 41ooo65 (Ohio Bd.Tax.App.)
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*1 (Real Property Tax Exemption)

DECISION AND ORDER

Appearances:

For the Appellant

Dinsmore & Shohl, LLP
Sean P. Callan
255 East Fifth Street, Suite 1900

Cincinnati, Ohio 45202

For the Appellee

Richard Cordray

Attorney General of Ohio

Ryan P. O'Rourke

Assistant Attorney General

State Office Tower, 25 d' Floor

30 East Broad Street

Columbus, Ohio 43215

Ms. Margulies, W. Johrendt, and Mr. Dunlap concur.

This matter is before the Board of Tax Appeals upon a notice of appeal filed by appellant Dialysis Clinic, Incorporated ("DCI").

DCI appeals from a final determination of the Tax Commissioner, in which the commissioner denied DCI's application for

exemption of real property from taxation for tax year 2004, and remission of penalties for 2004 and 2005. On review, the

commissioner's determination is affirmed.

This matter is considered by the Board of Tax Appeals upon the notice of appeal, the statutory transcript ("S.T."), and the

record of the evidentiary hearing ("H.R.") held in this matter. The parties also provided legal arguments through briefs filed

with the board.
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DIALYS(S CLINIC, INCORPORATED, APPELLANT v...., 2009 WL 4100065...

DCI seeks exemption for one of its outpatient diatysis clinics located in West Chester, Ohio. In support of its exemption
application, DCI's then-staff attorney Amy Wheeler submitted the following October 2006 correspondence to the commissioner,
which states, in relevant part, as follows:

"DCI is a Tennessee non-profit, public benefit corporation qualified as a tax exempt organization under Section 501(c)(3) of

the Internal Revenuc Code. DCI's mission is to care for and rehabilitate patients suffering from chronic renal failure while

constantly striving to improve the methods and quality of treatment. To this end, DCI operates approximately 195 outpatient
d'aatysis clinic$ in 26 states, supports and participates in kidney-related research, andpromotes professional and public education

in this field of medicine. Each year, DCI sets aside a significant portion of its profits to be utilized for research ***. For its

fiscal year ended September 30, 2005, DCI set aside $13,622,000 for research on net profits of $21,378,000_ ' Additionally,
DCI operates a summer camp for children *** who have chronic renal failure or who have received a kidney transplant. The
camp *** had 97 campers in June 2006.

"DCI opened its clinic *** in October 2003_ The Facility has 14 dialysis stations and currently serves approximately 30 patients
providing diatysis services three days per week. *** DCI is, and has always been, the sole occupant of the Facility.

"DCI receives reimbursement for the services it provides from three main sources: Medicare, Medicaid and private insurers.

Sixty-two percent of the Facility's patients are covered by Medicare and nine percent are covered by Medicaid. For many

Medicare and Medicaid patients, DCI writes off the patient's responsibility based on indigency in accordance with DCI policy.

*2 "DCI is limited by federal and state laws in the ways in which it can provide charity care_ Federal law prohibits healthcare

providers from influencing patient choices of one provider over another by offering free items or services. Thus, DCI is not

able to provide free itcros or services to patients who are eligible for Medicare and Medicaid. Because Medicare has a separate

program for individuals with chronic renal failure, most patients are eligible for coverage. However, for those who are not

cligiblc (mostly individuals who never worked or illegal aliens) or who have a waiting period before Medicare/Medicaid

coverage begins, DCI does provide charity care. Amounts of charity care are kept at the local clinics and are not aggregated
across the company. The Facility currently does not have any charity patients." S.T. at 114-11S.

Attached to its exemption application is a copy of a 1995 amendment to DCI's restated charter, which states that the corporation's
purpose is as follows:

"To operate dialysis clinics, to dialyze patients and to render such additional care as patients with chronic renal failure may
require; to provide training and supplies to enable selected patients to undertake dialysis at home, and to do all acts and things
necessary and incidental thereto.

"To receive and maintain a fund or funds of real and personal property or both, and to use and to apply the whole or any part of

the income therefrom and the principal thereof exclusively for charitable, scientific or educational purposes related to kidney
disease, either directly or by contributions to organizations that qualify as exempt organizations under Section 50 1 (c)(3) of thc
Internal Revenue Code and its regulations as they now exist or as they may be hereinafter amended.

"To conduct research relating to kidney disease, diaiysis, and transplantation, and to do any act or thing which may promote
the effective treatment of kidney disease." S.T. at 154.

In his final determination, the commissioner decided to review DCI's request for exemption pursuant to R.C. 5709. l 2(B), noting

DCI failed to specify any statutory basis for exemption on its application. S.T. at 1, 120. The commissioner found DCI to

be a non-profit institution, but not a charitable one, and concluded R.C. 5709, l2l is, therefore, inapplicable. S.T. at 1-2. The

commissioner looked at evidence of DCI's use of the subject and found "no evidence of charitable care provided at the property."
The commissioner denied exemption, stating:

_ _..... ..a . _ .^.. _
.. . . p
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DIALYSIS CLINIC, INCORPORATED, APPELLANT v...., 2009 WL 4100065...

"It is noted that merely collecting Medicaid or Medicare reimbursements is not a charitable act, but is receiving full agreed

payment under a guaranteed insurance payment for medical services. The Medicaid fees paid are ones agreed to between the

health care provider and the Medicaid insurer. Such insured payments are no different than payments agreed to and paid under

commercial insurance agreements, whereby the insurer may contract with the care provider to pay a lower fee for services

than that charged to uninsured patients. Further, medical care does not become charitable merely because a medical billing is

deemed uncollectible and written off, such action being no more than an accounting tool by which a company may offset its

business losses. *** Therefore, the write-offs submitted for the subject property or those submitted for the entire DCI system

are insufficient to determine the amount of indigent patients seen without regard to ability to pay." S.T. at 3-4.

*3 In its notice of appeal, DCI asserts the commissioner etred by finding it was not a charitable institution, by finding that it

does not use the subject property for a charitable purpose, and by finding that the property is not exempt from taxation.

At the hearing before this board, DCI presented two exhibits and the testimony of Mr. Lee Hom, in-house counsel for DCI, and

Mr. Roy Dansro, DCI's regional administrator for the Cincinnati area. The Tax Com.missioner presented five exhibits and two

witnesses who work for the Ohio Department of Job and Family Services, Ms. Deborah Clement Saxe and Mr. Eric Edwards.

Consistent with the facts as stated by his predecessor, Horn testified that DCI's mission is to provide treatment for end-stage

renal disease without a profit motive. H.R. at 36, 101; S.T. at 153, 155, 158. He said DCI developed an indigence policy to

satisfy Medicare requirements, which prohibit charging less for services than the amount charged to Medicare patients. H.R.

at 39-40. To be considered under DCI's indigence policy, patients must complete a financial analysis form, which is then used

to detemiine ability to pay.

The policy states: "DCI's indigence policy is not a charity or gift to patients. DCI retains all rights to refuse to admit and treat

a patient who has no ability to pay." Appellant's Ex. 4 at 2. The policy further states "all patients are personally responsible

to pay for the treatment and services that DCI provides them." Id. It explains that reasonable collection actions will be taken

against those who do not pay, including court action. "DCI has an affirmative obligation to collect copays and deductibles per

managed care contracts." Id. Finally, the stated purpose of the indigence policy is to:

"*** [E]stablish a uniform and equitable system to detennine if a DCI patient is indigent such that DCI may deem certain

charges for DCI's services provided to an indigent patient as an uncollectible bad debt. If DCI determines that a patient's

indigence as established by this policy renders certain charges to that patient as uncollectible bad debt, then DCI may `write-

off certain categories of charges to the patient as opposed to subjecting an indigent patient to reasonable collection efforts."

Appellant's Ex. 4 at 1.

Horn testified that the policy addresses "the requirement that we not charge or offer services to patients cheaper than the

Medicare rate: " H.R. at 47. He further explained that indigent patients must first exhaust all possible insurance payment options

before amounts owed will be considered under the policy. H.R. at 47, 70-71. If a patient qualifies under the indigence policy

and is unable to pay for treatment, Horn testified that the patient will be billed for the outstanding amount and then, "after a

certain amount of time," DCI's accounts-receivable billing department will write off the charge as an uncollectible bad-debt

expense from the accounts-receivable ledger. H.R. at 78-81, Appellant's Ex. 5.

*4 Hom also testified as to the insurers that reimbursed DCI for services provided to patients during the period October

2006 to September 2007. H.R. at 90-101. Z He said that on a company-wide basis, Medicare insured almost 75 percent of DCI

patients for the 2006 to 2007 period. Horn obtained this percentage from a document he said he received from the company's

controller, which also indicates private insurers covered 12.6 percent of DCI's patients, with Medicaid, HMOs, and the Veteran's

Administration insuring, respectively, 6.2, 5, and 1.3 percent of patients. Appellee's Ex. C. This exhibit also indicates that

DCI provided 1,836,058 treatments per year to a monthly average of 13,082 patients, generating $526,891,082 in charges. 3

Of this, 11,840 treatments per year were provided for a monthly average of 96 indigent patients with no insurance. Id. DCI

.,-..,._.W .... _^.. ....,-.....^,,...._..,.. ._,.w. ,.^.. ,...,^,w,^,..^...... __ ,_ _, . .. _, ^..... ..... ,......^....
,NF"o!:awNeX.i , t, ; 4 tifC. U s a^r^ 33 3,..)3^ larK _ 3
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DIALYSIS CLINIC, INCORPORATED, APPELLANT v...., 2009 WL 4100065..,

characterized approxiinately $6.7 million of the charges for this period as a "bad debt charity write off' for those patients

insured by Medicare. t

Finally, Hom testified that DCI voluntarily agrees to accept patients insured by Medicare and Medicaid. H.R. at 119-120. He

also said DCI did not conduct research or its summer camp at the subject facility in West Chester. H.R. at 132.

DCI's other witness, Dansro, manages the subject in West Chester, three other dialysis clinics located throughout the Cincinnati

area in Walnut Hills, Western HiIls, and Forest Park, as well as a elinic in Maysville, Kentucky. H.R. at 135. Dansro testified

that DCI's diaiysils service is the same as that of a for-profit provider, but DCI invests excess revenue toward construction of

new cli,nics and research to combat kidney disease. H.R. at 141, 220. He cited $1.7 million in research funding he said DCI

gave to the University of Cincinnati Medical College from 2004 to 2008. H.R. at 142, 215-217. He said that while DCI does

not turn away patients without the ability to pay, all DCI patients are referred to its cliieics after being treated and discharged

from hospitals, so they rarely lack insurance. -' H.R. at 139, 168. In fact, Dansro said all patients treated at the subject since it

opened in late 2003 have had some type of insurance. H.R. at 172, 221-222. He testified that of the approximately 350 total

patients at the five clinics he manages, presently between six and nine receive treatment without insurance or the ability to pay.

H.R. at 173-174. However, it is unclear from Dansro's testimony how long any patient receives treatment without insurance

since he also testified that DCI's social workers supervise these patients in applying for Medicare and Medicaid_ 6 Id.

Finally, Dansro testified that clinics with fewer patients tend to lose money, such as the subject with 10 to 40 patients, while

clinics with a higher volume tend to generate revenues in excess of expenses, such as Walnut Hills with 140 patients. H.R.

at 152-156; 206-207. Based on data compiled by an employee under Dansro's supervision, the West Chester clinic generated
$552,488 in charges during 2004 with approximately 10 total patients and $866,646 during 2005 with approximately 25 total
patients. FI.R. at 197-198, 221; Appellee's Ex. B. For these two years combined, insurers were responsible for approximately
$1.4 million in charges, with approximately $8,000 billed to patients. Id.

*5 We begin our review by observing that the findings of the Tax Commissioner are presumptively valid.
:Alcurx .Rieer,einumCorp. r, Limbach

(1989). 42 Ohio St.3d 121, 123. Consequently, it is incumbent upon a taxpayer challenging a determination
of the Tax Commissioner to rebut that presumption. Belgrade Gar•derrs v. Kosvdar (1974), 38 Ohio St.2d 135, 143; :Y[idwestTrmr.cIE-r• Co, v. Pnrterfield (1

968). 13 Ohio St.2d 138. 142. Moreover, the taxpayer is assigned the burden of showing in what
manner and to what extent the commissioner's determination is in error. Fecter•aied L)ept Stores, Inc. v, Lind(er (1983). 5 Ohio
St.3d 213, 215. When no competent and/or probative evidence is developed and properly presented to the board to establish

that the commissioner's determination is "clearly unreasonable or unlawful," the determination is presumed to be correct.
AlcanAluminum, at 123.

The rule in Ohio is that all real property is subject to taxation. R.C. 5709.01. Exemption from taxation is the exception to therule. Seven 11+lls Schools v. kir7nev (1986), 28 Ohio Sr.3d 186. The burden of establishing that real property should be exempt
is on the taxpayer. Exemption statutes must be strictly construed. American Snciety fbr ;1fetals ,,. Limbach (1991). 59 OhioSt.3d 38, 40; Faith Fellowship .4lirristries, T ac, v. Limbach ( 19871, 32 Ohio St.34,14 3 2; TPhite Cross I-fcz,Frital As•srt. i^ Bcl, of Tczx.4ppecrls (1974), 38 Oliio S1.2d I99; Goldrracrrr r. RolJer-t E, Beritlc:_v Po.st ( l 952), 158 Ohio St. 205; Vatl. Tube Co_ v. Glander(1952), 157 Ohio St. 407; and Yt'il1t-S-Overlcrnd Motor.s, Inc, v. E>>atr (1943), 141 Ohio St. 402.

In its appeal, DCI claims that the subject property should be exempt from taxation pursuant to R.C. 5709.12(B) and R.C.
5709.12 I. Under R.C. 5709.12(B), all "[r]eal and tangible personal property belonging to institutions that is used exclusivelyfor charitable purposes shall be exempt from taxation ***." Thus, to grant an exemption under this section of the statute, itmust be determined that (1) the property belongs to an institution, and (2) the property is being used exclusively for chatitablepuIpOSCS. Ni^li^tfn.i^ Pt(^•/r fh^:iir ic !n- yT.^u^=". r 1 ^U I^: . t^. 1 - 1 n.. nni ,.'^ -.4), 7 t O. I c, J^.JtI 4^_, wv-407. Tue phrase "used exclusively" has beeninterpreted by the court to mean primary use. True Christianit}, L'iurzgelisrz v. Zaino (2001), 91 Ohio St.3d 117, 120.

^ .. _ . _.
....;r ,.^, ^vC7 .c ^_ •- ..fr^:;_ _.. ^;E.•^1, f ,^^;s
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DIALYSIS CLINIC, INCORPORATED, APPELLANT v...., 2009 WL 4100065..,
----------- --

*7 When we look at the "relationship between the actual use of the property and the purpose of the institution,"
CommunityHealth Prafessionals, Inc., supra, we find DCI does not use the subject property in furtherance of or incidently to its charitable

purpose because it conducts no charitable activity at the clinic. Instead, like the operations of a for-proftt corporation, it Chargesall patients for dialyses
senrices, voluntarily enters contracts with government and private insurers to set charges for the provision

of these services, and does not donate any of its services without charge or at a reduced charge. The only distinction we can
find between DCI's clirtic"s and for-proft dialysis clinics is the manner in which a portion of excess revenue is used. From
the limited record, it appears that the owner's intent is to raise funds from its tlinic operations to apply in part toward further
clinic

development and alleged research. 8 However, any charitable purpose based on this use is vicarious. "It is only the use of

property in charitable pursuits that qualifies for tax exemption, not the utilization of receipts or proceeds that does so."
HubbardPre,,s v. T'i-acy (1993), 67 Ohio St.3d 564, 566. See, also, Seven Hills Schools, supra; Grck v. C'leveland Memorial a.ledicalFoundatioia (1965), 2 Ohio St.2d 30, 33.

Further, DCI explicitly states that its "indigence policy is not a charity or gift to patients. DCI retains all rights to refuse to
admit and treat a patient who has no ability to pay." Appellant's Ex. 4 at 2_ The policy also states "all patients are personally
responsible to pay for the treatment and services that DCI provides them." Id. Ifpayment is not received for services provided,

then DCI pursues collection action, inetuding court action, which presumably means obtaining judgment and recording a lien

against non-paying patients. While DCI characterizes as charity its accounting practice of eventually writing off a portion of

some patient charges deemed uncollectibPe bad debt, we find no evidence of DCI acting as a donor at any time by relinquishing
its legal right to payment from patients for services provided.

In an Illinois tax exemption case involving a hospital,
Provetra C.onenant Med. Center v. Dept. ofRevenare (August 26, 2008).

384 111. App.3d 734, the court discusses the relationship between charity and gift giving as follows:

"`Charity' is an act of kindness or benevolence. There is nothing particularly kind or benevolent about selling somebody

something. `Charity' is `generosity and helpfalness[,] esp[ecially] toward the needy or suffering' (Merriam-Webster's Collegiate

Dictionary 192 (10th ed. 2000)) - not merely helpfulness, note, but generosity. `Generosity' means `liber[ality] in giving.'

Merriam-Webster's Collegiate Dictionary 484 (10th ed. 2000). To be charitable, an institution must give liberally. Removing

giving from charity would debase the meaning of charity, and we resist such an assault upon language. See C. Borek, Decoupling

Tax Exemption for Charitable Organizations, 31 Wm. Mitchell L. Rev. 183, 187 (2004) ("the `legal' meaning [of `charitable']

has so stretched the term beyond its etymological boundaries as to render the concept vacant, unoccupied by any useful legal
notion of what `charitable' means").

*8 «***

"[A] gift
is, by definition, free goods or services: `something voluntarily transferred by one person to another without

compensation' (Merriam- Webster's Collegiate Dictionary 491 (10th ed. 2000)). Defining `gift' in any other way would do

violence to the meaning of the word. One can make a gift by charging nothing at all. Or one can make a gift by undercharging a
person, that is, charging less than one's cost (using cost as a baseline prevents the creation of an artificial gift through inflationof prices (37 Loy. U. Chi. L.J, at

5 i 1-12 )), and in that case, part of the goods or services is given without compensation. ***
.Provena quotes [a case that states]: `Charity,' in law, is not confined *** to mere almsgiving.'

That is true. But it is confined togiving. Charity
is a gift, and one can give a gift to a rich person as well as to a poor person, the object being `the improvement

and promotion of the happiness of man.' * * * Regardless of whether the recipient of the goods or services is rich or poor or

somewhere in between, it is nonsensical to say one has given a gift to that person, or that one has been charitable,
by billingthat person for the full cost of the goods or services - whether the goods or services be medical or otherwise. For a gift (and,

therefore, charity) to occur, something of value must be given for free." Id. at 25-26 (internal case citations omitted).

Based on a review of the record, we find no evidence quantifying any meaningful act of DCI "giving" anything to patients.
Planned ParenthoodAssn_ of Columbus, Inc.,

supra. Again, DCI concedes it provides no free or charitable service at the subject
property. DCI's policy states that it "retains all rights to refuse to admit and treat a patient who has no ability to pay." Even if

f .. ...i -- -- .. .....
1

+lr.i t- , 't^`IUeXt` -j ,l , i h h^I rlriir ,C . r ; ^ ,. ... ..,,.,.. . „..^,. ........
^ ^ .^ ^
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DIALYSIS CLINIC, INCORPORATED, APPELLANT v...., 2009 WL 4100065...

Moreover, if an institution is found to be "charitable," it can then be held to a more relaxed standard of "exclusive charitable

use" found in R.C_ 5709.121. That statute provides:

"Real property and tangible personal property belonging to a charitable *** institution *** shall be considered as used

exclusively for charitable *** purposes by such institution, *** if it meets one of the following requirements:

"(A) ft is used by such institution, *** or by one or more other such institutions, the state, or political subdivisions under a

lease, sublease, or other contractual an.^angement:

*6 "(1) As a eommunity or area center in which presentations in music, dramatics, the arts, and related fields are made in

order to foster public interest and education there;

"(2) For other charitable, educational, or public purposes;

"(B) It is made available under the direction or control of such institution, *** for use in furtheranee of or incidental to its ***

charitable *** purposes and not with a view to profit."

Thus, in deciding whether property is exempt under the charitable use provisions of R,C. 5709.12(B) and 5709.121, the first

determination is whether a charitable or noncharitable institution is seeking exemption. If the institution is noncharitable, its

property may be exempt if it uses the property exclusively for charitable purposes. Highland Park Owners, Inc., supra. If the

institution is charitable, its property may be exempt if it uses the property exclusively for charitable purposes or it uses the

property under the terms set forth in R.C. _5709.121.7 Ohnsted Falls Bd. qf Edu: v. Tracv (1997), 77 Ohio St.3d 393, 396;

Episcopal Parish u Itiruiey ( 1979), 58 Ohio St.2d 199: Ilrhite Cross Hosp. Assn, r. Bd. o/"Tas.4ppeaLs (1974), 38 Ohio St2d 199.

Furthermore, "[w]hen charges are made for the services being offered, we must consider the overall operation being conducted

to determine whether the property is being used exclusively for charitable purposes." Bethesda ffealthrrzre, Inc. v. Wilki,tes.

101 Ohio St.3d 420. 2004-Ohio-1749, at 436. "Whether an institution renders sufficient services to persons who are unable

to afford them to be considered as making charitable use of property must be determined on the totality of the circumstances;

there is no absolute percentage." Id. at 139.

While the General Assembly has not defined what activities of an institution constitute charitable purposes, the Supreme Court

of Ohio held in Planxed Parenthood Assn ofColurrcbus, Irrc, v, Tax Cornrxr. (1966), 5 Ohio St.2d I t7, paragraph one of the

syllabus, that:

"[I]n the absence of a legislative definition, `charity,' in the legal sense, is the attempt in good faith,

spiritually, physically, intellectually, socially and economically to advance and benefit mankind in general,

or those in need of advancement and benefit in particular, without regard to their ability to supply that need

from other sources, and without hope or expectation, if not with positive abnegation, of gain or profit by

the donor or by the instrumentality of the charity."

In the present matter, we first find that DCI does not qualify for exemption under R.C. 5709.13(I3) as an institution that uses

the property exclusively for charitable purposes. Highland Park Owners, Inc., supra. As DCI concedes, it provides no free or

charitable service at the subject property. Consequently, for DCI to qualify for exemption, it must be found that DCI is the type

of institution permitted the broader definition of "exclusive charitable use" found under R.C. 5709.121, where the threshold

requirement is that the propertyowner be a charitable or educational institution, state orpolitical subdivision. Tr-ue Christimritv

Ei,angelisrrr v. Tracy (1999). 87 Ohio Sr. 3d 48, 50. Although the record indicates DCI is a not-for-profit corporation that may

operate the subject property without a view to profit, we are unable to find that DCI is a charitable institution.

.,^?atr,..+k: t f ;^-, ..r^.^.,..<_._r:.^C r'.. . ._..
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DIALYSIS CLINIC, INCORPORATED, APPELLANT v...., 2009 WL 4100065...

DCI agrees to temporarily provide treatment to a patient without the ability to pay, it appears that it does so with the expectation

that the patient will qualify for some type of insurance and payments will soon begin. Id.

As to the alleged charitable Medicare write-offs, the record provides no evidence as to the relevant application year. Instead,

in 2006 to 2007, DCI generated $526,891,082 in charges and characterized approximately $6.7 million, or 1.27 percent, of

these charges as a "bad debt charity write off for those patients insured by Medicare. However, we are unable to find these

write offs charitable since federal law expressly prohibits DCI from providing charitable care to patients insured by Medicare.

Reply brief at 10.

Further, even if we were to accord this evidence any weight, since DCI presented no evidence as to actual costs, we are unable

to determine from the record whether the amounts written off were anything more than simply excess charges over costs. And

finally, even if we were to accept DCI's position as to the written-off bad debt, we would find 1.27 percent to be insufficient to

meet the charitable service standards required for exemption. See, for example, Bethesda Heatthcare, Inc., supra. That fmding

would be buttressed by the fact that DCI provided, subject to its indigence policy, a monthly average of 96 uninsured indigent

patients with less than one percent (.64 percent) of the 1,836,058 total dialysis treatments provided that year to a monthly

average of 13,082 patients. We would also find this company-wide amount deficient. Consequently, we are unable to find DCI

acts as a donor "without hope or expectation, if not with positive abnegation, of gain or profit." Planned Parenthood Assn.
of Columbus, Inc., supra.

*9 While the alleged research efforts of this organization may be laudable and while the individuals availing themselves of the

dimlysis services provided certainly benefit, DCI is not providing its services without an expectation that it will be compensated.

Thus, DCI is not a charitable organization and the subject property is not entitled to exemption from taxation. Accordingly, it is

the decision and order of the Board of Tax Appeals that the Tax Commissioner's final determination must be, and is, affirmed.

I Hereby Certify the Foregoing to be a True and Complete Copy of the Action Taken by the Board of Tax

Appeals of the State of Ohio and Entered upon its Journal this Day, with Respect to the Captioned Matter.

Sally F. Van Meter

Board Secretary

Footnotes

I The record does not contain DCI's federal tax return in support of the referenced 2005 tax year, but does contain copies of retums

for 2003 and 2004. S.T. at 19-45 and 46-72. DCI states it netted $32,167,517 on revenues of $514,053,981 for tax year 2004, with

approximately $6 million apparently listed for research expenses. S.T. at 46, 47, 59, 63. For tax year 2003, DCI states it netted

$6,306,492 on revenues of $479,127,641, with $7 million apparently listed for research expenses. S.T. at 19, 20, 33. The record

provides no further details or support regarding these stated research expenses.

2 He said he was unable to testify regarding insurers for the relevant exemption application period. Id.

3 Of these total charges, Medicare and private insurers make up 55.8 and 31.7 percent, respectively. Id.

4 See appellant's Ex. 5 atprocedure 1001, attachment 1001A, cost code AlOi.

5 For patients without insurance, Dansro testified that DCI's charge is $800 per treatment. Private insurers have negotiated charges

of $175 to $475 per treatment, with Medicaid-insured patients charged the maximum reimbursement amount of $155 per treatment.

While Medicare patients are responsible for a 20 percent copayment of the Medicare rate, which is $160 per treatment, approximately

85 percent of DCI's Cincinnati area Medicare patients have a secondary insurer that covers the copayment. H.R. at 166-168, 183-186.

6 Medicare established a special program to insure patients, regardless of age or income, who require diulysi's due to end-stage renal

disease, according to the testimony of the commissioner's witness, Eric Edwards, a Medicaid rules and policy expert for the Ohio

Departtnent of Job and Family Services. H.R. at 261-262, 269; S.T. at 115. He testified that patients can experience a one- to three-

month long waiting period after completing a Medicare application before becoming eligible for benefits. Id.

^
4 L...>. 7
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To determine whether property is exempt in accordance with R.C. 5709.121, "property must [1] be under the direction or control of

a charitable institution or state or political subdivision, [2] be otherwise made available `for use in furtherance of or incidental to'

the institution's `charitab[e *** or public purposes,' and [3] not be made available with a view to profit " Cinciunati Nature Cen.ter
v^, Bd, of Tas.4ppeal.s (1976),48 Ohio St.2d 122, 125. "When considering R.C. 5709-12l and the question of whether a charitable

institution uses its property in furtherance of or incidently to its charitable purposes, this court focuses on the relationship between

the actual use of the property and the purpose of the institution." Coninittnitv Healt/r F'ro/essional.s, Inc„ v. Gei-iri, t 13 Ohio St.3d
432, 200%-Ohio-2336, at 21.

Other than the bare infonnation reported on corporate tax returns and witness testimony regarding one donation to the University of

Cincinnati, we find no evidence regarding research or contributions by DCI. See footnote 1, supra; H.R. at 142.

2oog WL 4iooo65 (Ohio Bd.Tax,App.)

End trf t7ocunent
2014 Tliocnsun R ucrs. \o clsim co o snal t; s C,c:crni zeit itiurl:,.

........................^. ..>,.,.,._,,.,.e......:,..,_„ . .,,...,^.,,^,,,..,,.._,,, ,... _.,,.... ,._..,. _,..,,,, .^.,., ,. .,
WastfawNexC Cc) 2014 Thornson Reuters No eiaim to oriyii3dl J.S. Govrernt-nentWcrks.
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Evangelist Mary G. Fulton, Appellant v. Roger W. Tracy,..., 1993 WL 122523 (1993)

1993 WL 122523 (Ohio Bd.Tax.App.)

Board of Tax Appeals

State of Ohio

EVANGELIST MARY G. F;MQT4, APPELLANT

v.

ROd3ERWo TRACY, TAX !3O SIElNEYii• OF OY-IIO, APPELLEE

CASE NO. 91-Z-911
Apt11 xa, g95t3

*1 (EXERv1PTION)

DECISION AND ORDER

APPEARANCES<

For the Appellant

Evangelist Mary G. F?niton

13301 Fifth Street

East Cleveland, Ohio 44112

For the Appellee

Lee Fisher

Attorney General of Ohio

By: Thelma Thomas Price

Assistant Attorney General

State Office Tower

16th Floor

30 East Broad Street
Columbus, Ohio 43215
This matter came on to be considered by the Board of Tax Appeals upon a notice of appeal filed by Evangelist Mary G. Fu_it_on.
The appeal is taken from a final order of the Tax Co.mtniflorier wherein that official denied an application for the exemption
of real property from taxation.

Evangelist Mary G. Falt^n is a minister of the church, Pathway to Christ. Evangelist Fulton was ordained as a minister in 1973,

and was instrumental in creating Pathway to Christ. She is also listed on the articles of incorporation as one of the church trustees.

Evangelist Fulton seeks an exemption from real property taxes for her home. The home is located at 13301 Fifth Street, East

Cleveland, Ohio, and is carried on the County Auditor's records as permanent parcel number 671-05-089. The tax exemption

^oxship..is sought under R.C. 5709.07, as a house used exclusively for public

Following consideration of Evangelist Ftilton's application for tax exemption, the Tax Cotnntissi6ner found that the real

property is a private residence occupied by the appellant and her family. The Coiorftl5sioner also found that the property is not

......_ m. ..w... ^....... y.w..w ^ ...W. _ ,..... .,........^,..^..
1?y^N56`llt i _.. , 4, T }"`... ..-._ P °tj -c .+. . d _. .. 1I
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owned by, or associated with, a church organization. No rites or ordinances of a church organization are celebrated or observed
on the property, and no other church related activities take place on the property. Consequently, the Corn"ssione'r determined
that the property is used as a private residence rather than as a place of public worshig, and the exemption application was
denied.

From the final action of the Tax Commissi®reer, a timely notice of appeal was filed with the Board of Tax Appeals. It is
Evangelist Fplton's position that her home is entitled to tax exemption since no minister can be separated from her religious
duties.

At the evidentiary hearing before this Board, Evangelist Fuit®ie and her daughter, Patricia Fulton, presented testimony and
several exhibits in support of their position. From our consideration of this evidence, the Board is convinced of Evangelist
FuIton's good faith and sincerity.

The testimony shows that Evangelist Fulton lives in her home with her four adult daughters. Two of her daughters are employed
outside the home, and one daughter conducts a clothing design and seamstress business inside the home. While the home is

used for residential purposes, the family also uses it as a place for constant prayer, Bible study, and fasting.

While Pathway to Christ does not keep formal membership rolls, it is a ministry known to over 100 people. However, none
of these people have been inside the Fu1¢on home. The small size of the house cannot physically accommodate any people
other than the Fulton family.

*2 Pathway to Christ is primarily a 24-hour telephone ministry. Any person in need of help, healing, or guidance is free to
call the Fulton residence any time ofday or night. Evangelist Fulton receives severaI telephone calls from needy people during
the course of a day. She will listen to the problem, discuss the Scriptnres, and offer prayers. It is her testimony that God has

worked through her to provide physical healings, to abate prison sentences, to comfort the distraught, and to provide all manner
of physical, emotional and spiritual assistance.

As previously noted, this Board is convinced of Evangelist FuIton's good faith and sincerity. However, the fact remains that
the subject property is primarily used as a residence, a home where the Fu,iton family regularly dwells, lives and stays. As a
private residence, it is distinguished under Ohio law from public church property.

There are many churches of all religious denominations which provide a home for their pastor or priest. Such a home is known

as a parsonage or a rectory. While a parsonage or a rectory is primarily used as the clergy's residence, it is oftentimes additionally

used as a place for prayer, Bible study, fasting, and other religious activities. 1 Parsonages and rectories are owned by the church

organization. Evangelist Fu1toa's home is privately owned, but its use resembles that of a parsonage.

The Supreme Court has long held that parsonages or other property primarily used as a residence by church ministers or lay
members do not qualify for exempt status under R.C. 5709,07. The Court's rationale was first stated in Gerke v. Purcell (1474),
25 Ohio St. 229, in paragraph ten of the syllabus:

"A parsonage, although built on ground which might otherwise be exempt as attached to the church edifice,

does not come within the exemption. The ground in such case is appropriated to a new and different use.
Instead of being used exclusively for public w`orsliip, it becomes a place ofprivate residence. The exemption
is not of such houses as may be used for the support of public w®irnkip, but of houses used exclusively as
places of public worship."

(Emphasis by Court.)

Again, in Wattersan v. Halliday (1907), 77 Ohio St. 150, the Court held in its syllabus as follows:

Appendix Page 10
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"Farish houses, otherwise lrnown as the residences ofthe priests and bishops of the Roman Catholic church,

are not exempt from taxation and legal assessments, by virtue of Scction 2 of Article 12 of the Constitution

of Ohio, nor by the provisions of Section 2732, Revised Statutes, although such places of residence are

used by the priests and bishop for the discharge of many duties of a religious and charitable nature, which

are imposed by the vows of their ordination and rules of the- church."

Over the years, the Court has reiterated the principle that church-provided homes, primarily used for residential purposes, are

not tax exempt as houses of public worswp even though many religious activities may also be conducted on the premises. See:

Society of the Precious Blood v. Bd. of Tax Appeals (1948). 149 Ohio St. 62; New Haven Church oC\+lissionaty Baptist v. Bd.

ofTax Appeals (1967), 9 Oliio St.Zd 53; Fpiscopal Parish v, Kinney (1979), 58 Ohio StZd 199; LMoi-aine F[ts. Baptist Churcb

v. Kinney (1984). 12 Ohio St.3d 13=1.

*3 Effective on May 31, 1988, the General Assembly amended R. C. 5709.07, and specifically incorporated the above case law

in the statutory language. Thus, the statute under which Evangelist Fultom filed her application specifically excludes permanent

residences from the tax exemption. R.C. 5709.07 reads, in part, as follows:

"(A) The following property shall be exempt from taxation:

..^******^*

"(2) Houses used exclusively for public worship, the books and fumiture in them, and the ground attached to them that is not

leased or otherwise used with a view to profit and that is necessary for their proper occupancy, use, and enjoyment;

"(3) Real property owned and operated by a church that is used primarily for church retreats or church camping, and that is

not used as a permanent residence.

(Emphasis added.)

Giving consideration to the evidence before us today, this Board must conclude that the privately owned property at 13301

Fifth Street, East Cleveland, Ohio, is primarily used as a private residence. The premises are not open to the public as a place

for the open and free celebration and observation of the rites and ordinances of a church organization. Although the Fultoo

family engages in many admirable and religious activities within their home, the property remains first and foremost the place

where they live. As a privately owned, permanent residence, the property does not qualify as a house used exclusively for public

worship, and is not entitled to the tax exemption provided by R.C. 5709.07.

Therefore, for the foregoing reasons, it is the decision of the Board of Tax Appeals that the final order ofthe Tax Cotiiniigsi"oner

must be, and hereby is affirmed.

I hereby certify the foregoing to be a true and correct copy of the action of the Board

of Tax Appeals of the State of Ohio, this day taken, with respect to the above matter.

Kiehner Johnson

Chairman

l" . A ._F, .^.it . ^ .^. .I€ . ^ ., i^_. ., s_ `^^ ^ ^;;E-'Etr..

[ ,r. ,,.r....w.^,...... ......,.. ^............<.,...^r5
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Footnotes

For example, see: Loveland Park Baptist Church v. Kinney (Oct. 21, 1982) B.T.A. Case No. 8t-A-353, unreported. The parsonage

was located directly behind the church and was used as a residence by the pastor and his family. The home was also used for religious

counseling, prayers, Bible studies and fellowship gatherings_ The back yard served as a playground for neighborhood children, and
was also used to grow vegetables for the needy.

1993 WL 122523 (Ohio Bd.Tax.App.)

End of Qocument
{;:2D14'£hoa:sun R4uters. tiociai[zs to c3cigi+.t i U S €i¢7v4rnnrc:n* tVcrlc;
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1992 WL 207510 (Ohio Bd.Tax.AppJ

Board of Tax Appeals

State of Ohio

.,,,,y.. „G M , . WEST CONFERENCE SEVENTH-DAY ADVENTISTS, APPELLANT

V.

JOANNE IdMBACH, TAX COMMISSIONER OF OHIO, APPELLEE

CASE NO. 90-K-507

AuglI3t 21, 1992

*1 (TAX EXEMP'T1ON)

DECISION AND ORDER

APPEARANCES:

For the Appellant

Louis Bernard La Cour, Esq.
400 East Town Street
Suite B-30
Columbus, Ohio 43215

For the Appellee

Lee I. Fisher,

Attorney General of Ohio

By: Janyce C. Katz,

Assistant Attorney General

State Office Tower

16th Floor
30 East Broad Street

Columbus, Ohio 43215

This cause and ma.tter is before the Board of Tax Appeals as a result of a notice of appeal filed on behalf of appellant on May

16, 1990, from a final order of the Tax Commissioner dated May 4, 1990. In her final order, the Tax Commissioner denied

appellant's application seeking exemption of certain real property from taxation for tax year 1988 and remission of taxes and

penalties related thereto for tax year 1987.

Appellant's notice of appeal provides in pertinent part:

"Now comes L.B. La Cour, Attorney at Law and serves notice of his appeal in behalf of the captioned AIIegI`igft West

Conference of Seventh-Day Adventists to an order issued by the Tax Commissioner denying a request for exemption from

taxation.

"This appeal is based upon error resulting from failur.e, to rule in favor of the manifest weight of prior evidence presented."

W_....,^t:u`.^^tc'?Ti ,. ^i4j r1?^q, F%as i..! ,.. E .V^vt;C.^<.i,.,t",.. s,^f^^ 7^.'^. ..

.,.....,.,.-.-.--...^.._.....,..
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This matter is now considered by the Board of Tax Appeals upon appellant's notice of appeal, the statutory transcript certified

to this Board by the Tax Commissioner, and the evidence presented at the evidentiary hearing held before this Board on April

14, 1992. For purposes of clarif cation, we note that at the evidentiary hearing, this Board accepted evidence and testimony

relative to both of the appeals which appellant filed with this Board (Le. B.T.A. Case Nos. 91-K-507 and 9 I-K-508). However,

because of the independent nature of each appeal, separate decisions are required.

At the outset, we note that at the April 14, 1992 hearing, counsel on behalf of the Tax Conunissioner requested that this Board
dismiss appellaat's appeal on the basis that appellant has failed to comply with R.C. 5717.02 by specifying the errors claimed
in the Tax Commissioner`s decision. Relevant to the motion to dismiss, R.C. 5717.02 provides in pertinent part:

"The notice of appeal shall have attached thereto and incorporated therein by reference a true copy

of the notice sent by the commissioner *** to the taxpayer or enterprise of the final determination or

redetermination complained of, and shall also specify the errors therein complained of ***."

In recognizing the jurisdictional linutation imposed by R.C_ 5717.02, the Suprenie Court held in Moraine Hts. BaptisL Churcb
v. Kinuey (1984), 12 Ohio St.3d 134, 138:

"This court has consistently held that `[u]nder R.C, 5717.02, a notice of appeal does not confer jurisdiction upon the Board of
Tax Appeals to resolve an issue, unless that issue is clearly specified in the notice of appeal.' Cleveland E.lec. Illunl. Co_ v.
Lindley (1982), 69 Oliio St.2d 71, 75 ***; Lenai-t v_ Lindley (1980), 61 Ohio St.2d I 10 ***; Abex Corp. v. Kosydar (1973), 35
Ohio St.2d 13 ***. Moreover, in Gochneaurv. Kosydar (1976), 46 Ohio St.2d 57, 66 ***, it was stated that `*** this court will
not reverse a decision of the board where the notice of appeal to the board does not enumerate in definite and specific terms the
precise errors claimed.' See also, Queen City Valves, Inc. v. Peck (1954), 161 Ohio St. 579 ***."

*2 In its notice of appeal, appellant claims as error the Tax Commissioner's failure to rule in its favor based upon the evidence

which had been presented before the Tax Commissioner. In her final order, the Tax Commissioner denied appellant's application

for exemption on the basis that she lacked sufficient information to grant the requested exemption. In reviewing both the notice

of appeal and the Tax Commissioner's final order, we are unable to conclude that the present case is subject to dismissal and
therefore the motion to dismiss is hereby overruled.

The subject property involved in the present case consists of approximately eleven acres of land and is identified on the property

record as having parcel number 0I0-146570-6. The subject property is improved with a structure utilized by appellant for
conducting its church services and an adjacent parking lot.

In the present case, appellant acquired the subject property in 1985 and, as previously indicated, sought remission of taxes and

penalties for tax year 1987 and exemption for tax year 1988. In its application, appellant claimed exemption for the subject
property pursuant to R.C. 5709.07, which provides in part:

"[H]ouses used exclusively for public frmr'slup, the books and fiuniture therein, and the ground attached to

such buildings necessary for the proper occupancy, use, and enjoyment thereof, and not leased or otherwise
used with a view to profit *** shall be exempt from taxation. ***"

In Faith Fellowship Ministi-ies. Inc. v. Limbaclt (1987), 32 Ohio St.3d 432, the Ohio Supreme Court set forth the requisite
characteristics which must be demonstrated by an applicant seeking exemption pursuant to R.C, 5709.07, In paragraph one of
its syllabtis, the court held:

u. .. ,.^. , .. ,,.
dl^;?it

. _ ,. ^
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"For purposes of R.C. 5709_07 `public v'^oip' means the open and free celebration or observance of the

rites and ordinances of a religious organization. (Get-ke v_ Purcell [19871, 25 Ohio St_ 229; and Watterson

v. Halliday [ 19071, 77 Ohio St. 150, 82 ti.E.2d 962, approved and followed.)

Although R.C_ 5709,07 requires that the property be used exclusively for publiC worshi^, the Supreme Court has adopted a

primary use test which requires more than a merely calculating the amount of time that the property is used in a taxable as

opposed to a nontaxable manner. Faith Fellowship Ministries, Inc., supra. Instead, a determination as to taxable status must

include an examination of both the quantity and quality of the use for which the property is utilized. As the court held in

paragraph two of its syllabus:

"To qualify for exemption from real property taxation as a house used exclusively for puhlic worship

under R.C. 5709.07, such property must be used in a principle, primary, and essential way to facilitate the

pubhc worship

Under this test, the court has recognized that those uses of property sought to be exempted which are merely supportive are not

entitled to exemption under R.C. 5709.07. See Faith Fellowship Ministries, Inc., supra; Sunlmit United Methodist Chiu•ch v,

Kinncy (1983), 7 Ohio St.3d 13; Bishop v. Kinney (1982), 2 Ohio St.3d 52.

*3 In an effort to demonstrate that its use of the subject property satisfied the elements imposed by R.C. 5709.07, appellant

presented the testimony of Stephen T. Lewis, the secretary of appellant. Lewis testified before this Board that the construction

of the church and parking lot located on the subject property was completed some time around 1987. Lewis also described the

church as consisting of a sanctuary, several classrooms in which children's services are held, offices for the pastor and secretary,

committee rooms, rest rooms, a kitchen, and a gymnasium. Lewis further testified that appellant began utilizing the subject

property upon completion of construction.

In applying the primary use test to the present case, we must conclude that appellant has established entitlement to the requested

exemption for a portion of the subject property as "necessary for the proper occupancy, use, and enjoyment" of a house of

putilic worship. AecordingIy, we find the sanctuary, the classrooms, the pastor's office, the secretary's office, the committee

rooms, the rest rooms, and the parking lot to be exempt pursuant to R.C. 5709.07. Appellant is also entitled to remission with

respect to taxes and penalties paid for tax year 1987 with regard to these portions of the subject property. Although Lewis was

unable to state a specific date upon which construction was completed, the intended use of the subject property was certainly

clear as of 1987.

With respect to the remaining portions of the subject property, we note paragraph three of the court's syllabus in Faith Fellowship

Ministries, Inc., supra, in which the court held:

"R.C. 5713,04 permits real property to be split into exempt and nonexempt parts if the part which is used

in the exempt manner can be precisely delineated, and this delineation is not the product of a calculation

of a ratio of the part to be exempted to the whole of the property."

Our review of the record warrants the conclusion that the gymnasium and the kitchen, are not entitled to exemption under

R.C. 5709.07 as these areas are merely used in support of or are incidental to the primary use of pubhc wOslrip to which the

exempted portions are devoted. See Faith Fellowship Ministries, Inc., supra, at 437. While Lewis testified that the gymnasium

is available as an overflow area for services and classes, it appears from his testimony that the gymnasium's primary use is

for athletics. With respect to the remaining portions of the subject property which are presently undeveloped, we are unable to

conclude that appellant demonstrated that as of the tax lien date of the tax years at issue herein, the future development of this
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area was more than a "mere dream." Id.; Peoples Faith Chapet, Inc. v. Limbach ( 1985), 18 Ohio St.3d 236, 237; Ftoty Triiiiey
Pi-otestanc Episcopal Chur-ch v, Bowers (1951). t72 Ohio St. 103. 1€17.

Accordingly, appeltant's specification of error is well-taken in part and is therefore sustained to the extent of this decision. It is

the decision and order of the Board of Tax Appeals that the Tax Commissioner's final order must be, and hereby is, reversed
consistent with this Board's decision and order.

I hereby certify the foregoing to be a true and correct copy of the action of the Board

of Tax Appeals of the State of Ohio, this day taken, with respect to the above matter.

*4 KiehnerJohnson

Chairman

1992 WL 207510 (Ohio Bd.Tax.App.)

End ol' Document
2014 Thoinsc,n t2, uters. \o int io on .zgnt- ^' S,•.enzr enr 5L a!ks
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147

(Amende(i Senate Bill Number 71)

AN ACT

To amend section 5709.07 of the Revise(1 Code to create a

tax exemption for real property owned by a church

that is use(1 primai°ily for church camping or chuw-ch

retreats and to allow limited use of that property by

charitable anCl etlucationai institutions, and to permit

the abatement of (ielinquent taxes for property of

charrtable institutions that failed to file for tax ex-

emption if application is made by December 31,198&3.

Be il ercactecl by the General Assembly of Che SlaEe of OJtio,

SECTION 1. That section 5709.07 of the Revised Code be amenclecl to
reacl as follows:

Sec. 5709.07. (A) THE FOLLOWING PROPERTY SHALL BE
EXEMPT FROM TAXATION:

(1) Pubfile schooth:ouses ^ ^ ^ e^,, ... ^ ' ^
eMp. the books ancl furnituretheirfm INTHEM, and the gro2an(I att-achetl
to ew-4t^6k4irrgp THEII nece^aary foi° the proper occuiaaracy, use, amt
enjoyment Oww4 OF THE SCHUOLI-IOUSES, and not leased ar oth-
erwise used with a view to pe-ofitmpii,

M1 I~AOUSES USED EXCIaUSIVELY FCR. IrUBLIC ^'^°OR.SHIPe
'I'IIE BOOKS AND FURNITURE IN °I"HEIM, ANII3 THE GROUND
ATTACHED TO THEM THAT IS NOT LEASED OR 0`f'ff ' ERWISF,
USED WITH A VIEW TO PROFIT AND °I'HAT IS NECESSARY FOR
THEIR PROPER OCCUPANCY, USE, AND ENJOYMENT;

(3) REAL PROPERTY OWNED AND OPERATED BY A
CHURCH THAT IS USED PRIMARILY FOR CHURCH RETREATS
OR CHURCH CAMPING, AND THAT IS NOT USED AS APER-
NIANENT RESIDENCE. REAL PROPERTY EXEMPTED UNDER
DIVISION (A)(3) OF THIS SECTION MAY BE MADE AVAILABLE
BY THE CHURCH ON A LIMITED BASIS TO CHARITABLE AND
EDUCATIONAL INSTITUTIONS IF THE PROPERTY IS NOT
LEASED OR OTHERWISE MADE AVAILABLE WITH A VIEW TO
PROFIT.
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(4) PUBLIC colleges and acailemio• and all builclingti cotuiectecl
tliet ew-'tit WITH THEM, and ali lantla connected With public inStitlltlons

of learning, not usecl tivith a view to pruf t--4mH4ieemempEtft*0t-i".
(B) This 5ection shall nut extend to leasehold e: tates ur reai property

heicl uncler the authority ofa college ot- university oflearninl: in this state;
but leaseholcls, ot- other estates ur property, reitl or persunal, the rents,
issues, profits, anii income uf which is t,*iven to a municipal corporation,
school clistrict, or subclistrict in this state exclusively fur the use, en-
dowment, ot- support of 0chtroI: f.or the free ecltrcati«n trt,cottkh Without
charge shall be exempt (Mm taxution rcs loti#; a.::ctclaprulrerty.or the
rents, issues, profits, ori1woanettere,t►€0FTNC PR(3PERTY is tttsecl ancl
exclusively applied fot• the sttpItort tzf" Ave, eElucution by.Attch municipal
corporation, clistrict, orsubclistrict.

(C) AS USEL) IN THI:'s SECTION. "CHURCH" MEANS A FEL-
LOWSHIP OF BELIEVERS, CONGREGATION, SOCIETY, COR-
PORATION, CONVENTION, OR ASSOCIATION THAT IS FORMED
PRIMARILY OR EXCLUSIVELY FOR RELIGIOUS PURPOSES
ANDTHAT IS NOT FORMED FOR THE PRIVATE PiIOFIT OF ANY
PERSON.

SECTIUN 2. That existing sectioti 5709.07 of the Revise(l Code is
hereby repealecl.

SECTION 3. Notwithstanding Chapter 5713. of the Revised Cucle,
when real ancl tangible personal property belonging to charitable institu-
tions that is used exclusively for charitable purposes, has not receivect tax
exemption as authorizecl by sectim 5700,t2 of the Revised Code clue to a
failure to comply with Chapter 5't13. of ttte Revisecl Code, the titte holder
of the property may, at any time pa•i•er to December 31, 1988, file with the
Tax Commissioner an application requesting that the prol^et^tty be placed
on the tax exempt list anci that all ^lelinquent taxes, penalties, ancl interest
thereon shall be abated.

The application shall list the name of the political subclivision in which
the property is locatecl, the property's legal description, its taxable value,
the amount in clollars of the delinquent taxes, the amount of penalties, the
amount ofinterest, the date of acquisition of title to the property, the use of
the property duringany time that sttch cletinquent taxes accrued, and such
other information as may be require8 by the Commissioner. The inform:i-
tion requirecl shall be supplied by the county auclitor upon reqttest of the
applicant.

Upon receipt of such application and after consideration thereof, the
Commissioner, if he cletermines the applicant meets the qualifications set
forth in this act, shall issue an order consenting to ancl directing that the
property be placed on the tax exempt list of the county and order the
abatement of all delinquent taxes, penalties, ancf interest for every year he
fincls the property met the qualifications for exemption cleseribed in sec-
tion 5709.12 of the Revised Code. If he finds that the pruperty is not now
being so used ot- is bein6 useci for a lnrpose that would foreclose its right to
tax exemption, he shall issue auz orcler clenying the applicatiun.
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Un€^ ^pAntion ts ^led with the ^^^raLssiorez^ or ^^^n app'katit; ts
i^$^ ^ aL the ^£s^3`a^€ H3^i4$ ^^us t^'3?E^ a3sa,^Y`Q^`'.t^'%'^.'^ 3^z €3.at eF$tgt;d

ex4.C^`4p2.it1^3 ihnd 425. the abifr,̂ ',.ci5"u.5Z4 of deSCGA\ZSGe51t tdb`!a4"̂ t pe52FSk}ieity and ip>.^'

^er-est, the Comm:o^^^nea aha;l, byjn °f :.n-uZ^, order kbe ou>at:;^ auditor
of the eu^;^#^y i^. wh;ch Prrpe^y i^ 1oca8.ed to zbrt^lOit^ cotaect aa^ tax^^^
^^lties^and;nt^^^^thereon `tr;accos^^^^e w-;tn law.

Passed ^91L

Approved

4 E ^ 6 8 ^

Gor^^tor.
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The secti^n numbering of law of a pneral and pemanent nature is
complete and inodi. t, wath the Revised Code,

Director, Legislative Service Commission.

^EA-d In
-I_V-_td4Y a

office b.^ the 8ec^etary of State at Ni^mbus, Ohiod on the
DA I

Secretary of State.

File hto, Effective Date ^w 3 3 0 19 8 8
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(Amended Senate Bilt Number 76)

AN ACT

To amend section 33190321 and to enact sections 3313.471

and 3345.33 of the Revised Code to prohibit school

districts and institutions of higher education from

imposing any restriction on the presentation of eareer

information to students and on the release of student

directory information that is not ural,forrraly imposed

on representatives of the armed farees, business, In-

dustry, and charitable and educational institutions.

Be it enacted by the Genml Assembly of Uas State of Ohio:

^EMON I.'^t sectlon &119e^^1 be ameaaded and sections 3313,472
and M5a83 of the ^evlsed Code be ^^^^M to read as I`a^^ww. See-
331&471. AS USEDzN THIS SEC:'I'1ON, "FiRME][3 FORCES" MEANS
THE OHIO NATITIO^.^'.^^ GUARD, THE OHIO NAVAL MILI-17A, THE
OHIO MILITARY RESE^'^VEk AND '^^IE ACTWEAND RESERVE
C€^^^^^^ENTS OF THE UNITED STATES ARKY,.NAVY, AIR
FORCE3 M.^^^^^ CORPS, AND COAST GUARD.

NO SCHOOIs DISTRf^ BOARD OF ^^^^^^^^^ SHALL INm
POSE ANY RESTRICTION ON THE PRESENTATION OF CAREER
INFORMATION TO S'^^^EMrS THAT IS NOT LtNIF^RMLY IA1-
^^^^D ON REPRESENTATIVES OF THE ARMED FORCES, BUS,1-
NESS, INDUSTRY, CHARITABLE INSTITUTIONS, OTHER EXR
PLOYERSr AND INSTITUTIONS OF HIGHER EDUCATION.

Sec. 3319,321, (A) No ^^^or. ^^ release, or penwit areese to, the
names or other persi^Wly fd^ntiflable inf 3on e^norning any vup4
S`1'^^^ ^ ^^^^^^ a ^ukk "hool^ to any person or up for ue ^ ^
pro^^makwg pMr o r ^^lv ;ty .

(B) No Orson ss:a<a re<e^^^ or perm^^ acem ^, pe wBy Id.an,
tinabie infomation other than directory irf^^^^ concerning ar•s^ ^^
STUDENT attending a public scbool, for ^^^ ^^er than those #den=
tified in div¢sion (C) or (E) of this section, without the ^^^^^n conse>fa^ ef
^^^ parent, guardian, or ^^todi4n ol'esch ^^^h papg STUDENT who im
le8a than elgltte>~n yem ol`age, or ^^^out the wa^ten e;om. >tint ^^ eschsuth

'_ ^TUl^ENTwka is e^^hteen,^^^^^agaorolda:
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(.^^ For pta^^s" of t:e;^^ sec"'on' lz^^^^^^o^y i_n.^ormation' inclu,a^ a
pt^

°e
T^;^ ^

€4^'"s,
s' 3 a^

'9tre
e
-a a

f^"^^^^ v •isn3<kY#^'; t £̂a?
i
^ce

F^ 4''
,.

$8"dfflRf ^^a ^^^^?^#cs ^^ 6 ^'^t2^ ^f'`:

b:rthf mxar fie-ld of sFudyg ^an-aea^g6on an offlQwIy izad R^,._ivita^^
^^^ spo^`̂ .^, weigh'. ?:;nd h^^ght of 3saem`^ers o^° athletic teaniss datC3 of
a.^^^^^^^ce7^^^^^^uador , a.nti awar.-^s re:^^^ed,

12) NO SCikOOL DIST^'^ICT BOARD OF EDUCATI_N SHALL
IMPOSE ANY RESTRICTION ON THE PRESENTATION OF DI-
RECTORY INFORMATION THAT IT HAS DESIGNATED AS SUB-
JECT TO RELEASE IN ACCORDANCE WITH THE A '^AMILY
EDUCATIONAL RIGHTS AL1161 -n PRIVACY ACT OF 1974," 88 STAT.
571{ 20 11&e: Q=q_ AS ,^^ENDED,. TO REPRESENTA'I'IVES OF
`I°HE ^f-%^M^D FORCES, SUST}^ES-:S, 1^^^^STh^Y. CHAkIT t̂ ^BLE

^ Â ^` '^,^r„3 vry ^'^# ^'^'^ ^`^t"s^ {^'^ OF} r°Ti ^O"ut̂.r,i ,̂^"'^ OA`E f.l^'^ , :i^.'r.,, L. h-..^L E:^'I^^ ŷ̀,c^.^a°^`^ '¢' S^ d. hb,tJ^v d'J^\^". d

a-1_^GH^a^ ^^^^^.,^^^hA0:^°^ ':a^^.^E^s^ ^^^^ ^.^S``R1•`'I^aN I$ U ^€Ia
FORMLY IMPOSED ON EACH OF THESE TYPES OF REI^^^^EN-
^ATIVEsR EXCEPT THAT IF A STUDENT EIGHTEEN YEARS OF
AGE OR OLDER OR A STUDENT'S PARENT, GUARDIAN, OR
CUSTODIAN HAS INFORaIED THE BOARD THAT ANY OR ALL
SUCH INFORMATION SHOULD NOT BE RELEASED WITHOUT
HIS PRIOR WItITTEN CONSENT, THE BOARD SHALL NOT RE-
LEASE THAT INFORMATION WITHOUT SUCH PERSON'S PRIOR
WRI^^^ ^^^^^NT.

(3) Ex&pt for d3rewr^ry aa^^brmatien and ex4o-PL f:s ^ros^z^ied i^. €^i-
vision (B) 6f ghis 3^^:^in, i^:f^,^atto^,coste^•^.d ^Y o^^^ ^ct'a^^ ^^^t is
r^^eaa,ed shai} only be trta^gferr^^ to a third ar aubuequerst pad;^ or, tho
s;ondat}on th,^b ^uch ^s^,a:y ^^ri1: ^ot ^,r€^J€ any other p.arl^ t;.^ have a^;GLo t^^
sude inf^^aUon "A<ho;lt ^-ntten, c^^^;^ of ale psa^eov3 guardanr or
cu^ltA>;drl? or of the p"-i4 STUDENT who is e:gh^^en yearu o: age or
otder,

M) (4) Exuepi «^ ^^^erw^^^ provided bp. thi,^ aectiont any ^^^^nt oe a
f^^^ ST^^DE^NT may rwe rho, wzfttem p^^^tal s<onse€°^^ ^^^^^^ Under
chti^. ^^^^iorfw Vibe;^^ parea ;:^ ore ss^parat-e€^ or dNortied, the w^mk•w^^ par-
^nta,d itznse^t reauked tmde5 th:s s<Ncvxun may ^ obWa ,^d 1's^m 6l:hea
p^^.rientz ^^^^ec^ eo &ny tt^^^^^^ ^^ ^^twe^^ ^^^^^ ^^^^^ or comt or'der

^^ i ^b^ ^^ ^ ^ ^^ ^ ^^€gk'•'s=s<̂̂^^^^ ^^^^ ba^ ^̂ s^zs;.^ C"fs zu`i^.^t^ ^a^^,^Nk^^:,o xc ^aa^ iK; ^^ ^'a r^ ^.s ^^.^'3

^hoge b^^^^ ^aard3gF^ ^ in &I inslu^UNon„ a ^On andelxmdent of the
inttitu4,d"^ ^^^ ^^ no othez conflia^^ng ante_r^sLe i^R ths^ ^^^ ShP2,l ^
^^^in^^^ b-v the ^€saM of edu^^^^^ of the gi^hcssi ddwtz,et i^ whik^^4 the
;m6tu1;mi zsaocated tog€^^ the written parantai conee^A re€^wred
this secti€ n.

(^) N^t^j^^ in ^his sea^on shs^^ ^^n-rit th^ ^^^^^traIf x e use of pabik'
3:'h,50^ B°'^ o ^:d^ ^^ a pp, M, 0 4`a at t $`I g a?xc i^ 6 2^ ^1y 1:^ a ^6 Ca pzii: y as un e^^n p doy e a
o x ^ ^^^^ ^fe, e, u c ataun c r af tb e g ba t e Sfs~an y o< ^t zi ^^^^^^I vts bdita^i i^.rlsr ;- Lfy
cour'`̂ 3 or the fedea^^ ^^ernment3 aiad nothinz in thii mdion shall prevent
the e;.ransf'^^ ^^ a piA^!a ST UDE N'I`°^ ^ecordW an edus;at€^nai lna€.€tuti; n
for a ^^gitimat^ e4;,:ca€onal purpose, Howe?€err P-xcept ^ ^^v^^ded in thia
sectionS pr,^bific record,,_1 shalI ma be reaea,-,ed or ms^^ ^vai°able for
an;^ other puqvw> Fingerprsntsf ^^^^ographss or €^^^ords a^^^ed pur4
^^^^^ to se<^vion U ^3,% orX31.9.322 ^^ ilhe RevWed Q^^^ or punuant to
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d.^vi]8i^n, (E) of th2 M^^ny nied3ci,01, ^tiyc^;s,^lo^ ^^; .^̂x idance, c^;^.EEa-
a^s^'^i:^3^: ^^ Ile ib

a ^.sse '^.'f 3f}^ As^e^^^^^C^}

^^^^ogmah`:F o'" se^v :ahaA3 not b<? *uf`E#?3:mf'bxe r.̀^ evid£?oce 2pi$ed the
m. inorwho zs the subject of ithe fit^^erpairaO, p,^^cgraphof or ^eci^^d4,^anan v
pa^^pd-mg in any court. Tlle provia6ow, of th{R ^^^^^^^^ ^^gardiri,g t:l^
a^^3<<{a^^a ^r ^ ^ €^^^ ^ ^^ ^ ^^^^ ^y an empleyee ef i:^^ sW^ ^r any of ii ^
^lffl^-0. ^omi Or of a cuvmt or ^^e, f^^^^'w gtverrIm^ ^^ shall be

#3r'l,,4 when a'#'#e- #?se of$he Wlor#ndi£3n is 8°equ$redby gate f;tatutc-
ad^pte€^ ^^ ^^e.N'^^em€^^^ 1% 1974, orb€r :^^^^l L-w.

€D) A.^o&r^ of ed^idatlt)n amy ^^eo. #^imf subiect to ;^^^^^^on ^^' of this
eopi^ §^^ ^^l rRrrrr-da ^^^ ^ay the

c:^^t e-f repxr"Watki:s, w h^ieh ;^^ia^l not ^ xeee^ t4 sti^Val ^^^ W Uh^ W^001,
£E i A ^xindi^^^ or dha^f admimgtratav^ ^^^^r ofa pubk achoo^, ^^ ^^^

^^^^^^^^ ^fa public s4h^^ who is aut^drzed^^ hwndle sebo€^^ ^ewrds;
^^^^ provide ac¢^^^^,a tq a studen> se records ^^ ^ ^^^^ ^nb.^^^^^ offic^^ who
La;^^che, E^^.' he is con_^u:aing an invwatigation ani*^ that the sWd^^^^ ^^ or
may be a aOnshi^ chk^d, ^ defi^scd in a^.W^^o€^ 2^1o3^o.^^e Revvise;^ ^'^dc,
^ r^^ ^^^^^s of €rif4rmat^s;n in the s ,".±idwn e`s recoa^ shall be pg*Fszd ed , upan
rte^u-'ts v^^ the kl`4<<' 4f3i e t 2's p;°3,or app#°o9aa Es g#^en by the

.s0.W^r,V^ parent, ^ard,4^m,, or legal c^^^^di^v., Innormnation obtained by
thL offi^^^ shall Uw u3ed soIeFy ^ ^ the inves'agnc;o;^ of the ca%^. 'z`h=" in-
fbrmat3o:e w^^ be Us'-d by law agex,,-;^ ^p^^,20n-nes in any
me€^^^r thiat €zi aDpa opriate in ^oiv#ng the case, ineh-W~:ngs but not €iniited
tog pro-viding th^s;}^^^^^^on to other ha^ ^^^^^^emeh t officers and ageit-
E,̂`fe£'i a?:d tt3 th'^..T li#,;€eau of dd°Sr#?hnae £d,,,-.ntFfikat>£ii% and in`^e,3,',#gatvoa fos
purpas-'es of Computeiw '#ntegratiqr p::^rsuanw to tt^^^^^^ 21^OIL30 of the Ag.
viwd ^^^^

See. KW5333< AS tJSE_D fl^Ta HIS S '^; TION, s:'°"^.'^E'''^ I^^ER81'
TY OR COLLE^b^a°" HAS Tx?E aFf^ANI^^G (,d^EN IN ^ ECTION
334U^ OF T^^ ^EVISED C^.^DEQ AND _' ARR^^^ ^ ORGES°' IIAS
'AOHE 3WEAZCf,Nr^ ^IVEN IN S^^^iON 3313.^'^7:€ wi'T^^ ^E_nm
CODE.

NO BOARD OF TRU^,̂ ^^^^^^ OF A STATE UNUVERSI`^^ OR
(-.0 L I,^G C, ^14 i7 UL s., ^^P 0 ^E AN '^ R ES TRR €C, T 10 N 0 " 14 °?`^^ ^R "^ _
^^NTATW;^. ^^ CAREER ^VFOR:dATI€^N TO STtyDE,^^^ TIIAa
ISNOT U^ ^FO^°^ MLY S.`r^P^.^SE.^ ON REPRESEzNZA^ ^^^^ OF Ti-IB
ARMED _̂ ORCCESr ^^^INESS; ENDUa,:TR^Y, CbA:^ITABLE INa
STITUTIONSj 01H,^^ ^^PLOYERS, AND INS'^^TUV^^^ Or
^^^^^^^^ ^ ^UC^^^ONn

^^CTtON 2. That existing section 33190321 of the Revised Code is
hereby repealed.

SECTION 3. The Superintendent of Public In8truction and the Chan-
ik^^^^^ of the Ohio Board of Regents shall, within two years after the
effective date of this act, submit a joint report on the ianpact of this act to
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the Speaker of the House of Rep^^^^ntativesg the ^esident of the Senate,,
and the Legislata^^ Service Comniission.

-A

Passed

Approved 19-

G .
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°ibe r, ection numbering of law of a ^^^^ral and pernment nature zs
complete and in conforn%ty* with the ^evised Code.

^^ Comrrcissiort,

Fil, in the office of the S #.ay of State at Columbus, Ohio, on the
21rd-day ^fv # . ^. D, 1

^

S^tary ®Sk*.

^`^^ ^1^. Effective Date ^^a 2 2 ^ ^ 7
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(Amended SubstitutE Senate Bill Number 76)

N ACTA

To amend sections 3734.02, 3734.05, 3734.11, and 3750.13 of
the Revised Code to prohibit establishment, ex-
pansion, and operation of new solid waste facilities
and establishment and expansion of hazardous waste
facilities within a national park or recreation area,
candidate area for potential inclusion in the national
park system, state park, or established state park
purchase area, or on any property that lies within the
boundaries of a national park or recreation area but
that has not been acquired or is not administered by
the Secretary of the United States Department of the
Interior, unless the facility exclusively manages
waste generated within the park or recreation area,
to provide for the purchase of lands related to a pro-
posed solid waste facility, to exempt owners and op-
erators of not more than thirty-five oil or gas wells
from payment of fees for filing annual emergency and
hazardous chemical inventory forms under the Emer-
gency Planning and Community Right-to-Know Law,
and to declare an emergency.

Be it enacted by the Generat Assembly of the State of Ohio:

SECTION 1, That sections 3734.02, 3734.05, 3734.11, and 3750.13 of
the Revised Code be amended to read as follows:

Sec. 37,34.02. (A) The director of environmental protection, in ac-
coa°dince. with Chapter 119. of the Revl^ed Coule, Oiall adopu and may
znodify, suspen', or repezi rdles havRng ursiform apfZlication €hroughout
the state govemdrsg so0d waste facilBties and the inspections and Lmua€awe
of lsemat6snd Ia^^^^er' for aiI soud waate ia69fties' in order to en^ure tliat
the faclWea, will be loca.ted, mainWned, aW operate4, and wilI aizidergo
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CIO
,
Su.^ e and ^t-ekosure eare, ^^Pft^rY r-aifiner so s.^ pot io create a

934f i:^"iees ^^"*I E:fte gF$` fi'^^lAx"3^3tii c ^.^' &V at^'^" L^^^#:^EO?t, ^ 3`^?sar,^ ^z e.^'^zE ^i,^,c'3^',3, '?Y`

Sfa^.`l4F:.tr 40 C..: °^e`^^l.^t'',^, ^ir^5^.. C. a^ °"r.^°.^^ ^-t^^ ^'
,^^,^z- ame^-ded.The ru'es may

M' Cltdde. 3a's. 3F t :Rmt Efi3n, fin<ar iOF§a a ssafi`e#;4cts require}#Fenis fnr ^zi3sur^
9nd post-^^^sua e care am3 ^orrec€: ,r^ na€^n and for taking
correct€2;^ adior. €n tli^. event of the iu:°$ate o: ^ ^^ urf^pe, di:^c-hurge or
znsgrazt€on of ^ ^^los.ve gwsas or'^^chav# fronn a !F.o'€d waste fadl,; y, or of

^ he-roun,iaries if€ ^ny area 3w'^^^^^ a fa;.;>itN ^^^
^ operat:ng, €:^ ^i undetgonng CloJm-^ or pofiY-610su;e €:^e wi;ere Soi..d
wastes whev--,, WERE ^#ap:;se€^ ^^^^ are beitig d;spou^,d of, The rales u^hall
nc^^^onceri s sar reZu^^ ^o per4^nn ee posks, ^Maree 3, wages, 9ai x#°^e ber af itsy
or ot'^er cond'b¢ons, of employmenk of ^mp^^^eies of pers^vns Owning or
4f^eru:ttng i.+,F!&d 'ldas:e ;a`?'"€htsa£s, Tf7E d33'ea vs.f3't san azeorda^^o with Chab te:

M3x of tl;e Rixy>se,i C}xd€ R a^a'l adopt an€i rnay mf?d'^v, mp^nd, or repeal
r-a^^s governing One €ssa;ant;e, nz^di€€ca'€;onf re;'o€ at£on; suspensson; or
^^^^^oA Variar^^ess from hissoa€^ ^^^at^^zfles.

^w^ f^^^^es ahMl bry f°^Sue€i, iiodif€f d, ^evuker1, sugpenue{.:< nor r8pealot
^t a^ordan€^e a^i?€^ tiiis s^^yisio^^, ^e€.=^ a4u^ft^;^ u€^^€ r:^„ ^^f^^ ^`^ ^^^e^ u^^^^.
of the ^evfyed (Code, rhe director mayr :;r^^er the per-zon tf^ wh,:t^ a
^aria;we 's iss^^ed to take 6u-6 act€^^i wiCh;a qurh time as the direcE<or may
determine to bu a^pr and rf^;^..^3^^:^^^ie k0 prevent the €^^`^^^;oa Of a
nwuance or a ham d to the pub6414^ ^ eafth er saFety or the f"nviti onment,
Appnz5atio; s 6,r variances :^hari €:owlai^ ^^w^h €Iet,ail plwn.s :pe41^^^^.^^' a l£3ng,
aiid in.^^rmadkn rPgaMing objef?^ive: ; Q^^^trofs, nnd other
^ert&nen4 ^^^ta, as the director may ieq3zare. `.MA director ^^^^^ nk I
v^^^^t?'4fa o??^ys if khti ^pp5i: a?^t demvnMr,tes to th:? '^ recr£Dr's satfs¢?fitit9n

that con^tructioP^ and ^^^^^^^^^^ of^^^^ so':f, vvafite facility in the €'^ana^^r
a^^3wed by tre. vaiaianee and any tenq<s or condat€on:; imposed as part of the
varian€^e wils not €:;eabf: a ruisanco or a ^ard to the public iieaith or sa#'etv
or On^ ^^viroompnt, In gr^nt'.^^ ^^^ ^ ar:aftce th , (lireetor .=haai
Speci#;i;: ;1r£'svifiit3n 3r p ? fDtPpW6at3s, ;vh° sw }cn. 'ms are t£^ be L`:znedk amAE s6iaii LSc";
state a,wtflc ter^^ or conuatioms ampo:?e€; ;^P w 10 1 _^ ^^pF^am in ^^^^^ ^fthe
provi,a^n or prov;sions. The director may hold a publie thef^F^ng on a^.
KO#./N^tk.£S^hltla5 O^fr a ^y^r^'C^.56^e or renewal of P ^'6GECGZa,1c\ 4nS, a Sac+ttLio21 in the

s^yjuo}y where 4a ^ operations that are the subject of apps€cation for the
variance are 4°oml::^^te,<. The eurectior shall give Sriet'e4.d than twenty day:>`
ut'We of the hWaritig to ^he €€pploeant, by cerdiffied masl and shall z ^btish at
least One nGYic-e of the hearlrg 'trf .5 rewv^^^^r with ges:eru[ cir^^^^^^^^^ ir
the ^^^^^^^ ^^^^^ the beai-i'zlg is to be hd' d, Tlac, d>red 'or shall make
a-vuil^^^^ ^or pubi<e inSpef ticn at the -on z^Wip^.l o^ce g^ the
p

c4r3"ef3t Sch^sdufd' of ^'a:`Is:1^t^'^`'i ,^id$'i^"e#c. ``^ e d$eeeFifr MhslE make a

cosYFpl'?ze record of Sesk3Yi.ony and other evidence 4i5baYiiit:?d
a€; 4e:ehearing, ft'ain ten days after the x^^aring, thedixect€-prshai€ make a,
w6r tea de, ^t-mfnation;,o :nw€€ep ^enawz ar4^^nythe
h`ss ^^ ĉC'^s^a sa3s P^ end u3ee bw:S^^S :or ft Bes'''L€'^ ti^,^a record of Cqe hezraiar^'.,'. The

or de"t,; y a3^ appl€Cat5tm fir --A ',ysfriarve£s of° reaew^^

^^a v^^^^^e within ,;ki.x morilths of thed-ate t..€p.)n wh^ch, g sie diA e4^^r ^-e:eives
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a complete application with all pertinent information and data required.
No variance shall be issued, revoked, modified, or denied until the director
has considered the relative interests of the applicant, other persons and
property affected by the variance, and the general public. Any variance
granted under this division shall be for a period 4pecified by the director
and may be renewed from time to time on such terms and for such periods
as the director determines to be appropriate. No application shall be
denied and no variance shall be revoked or modified without a written
order stating the findings upon which the denial, revocation, or modi-
fication is based. A copy of the order shall be sent to the applicant or
variance holder by certified mail.

(B) The director shall prescribe and furnish the forms necessary to
administer and enforce this chapter. The director may cooperate with and
enter into agreements with other state, local, or federal agencies to carry
out the purposes of this chapter. The director may exercise all incidental
powers necessary to carry out the purposes of this chapter.

The director may use moneys in the infectious wastes management
fund created in section 3734.021 of the Revised Code exclusively for
administering and enforcing the provisions of this chapter governing the
management of infectious wastes. Of each registration and renewal fee
collected under rules adopted under division (A)(2)(a) of section 3734.021
or under section 3734.022 of the Revised Code, the director shall, within
forty-five days of its receipt, remit from the fund one-half of the fee
received to the board of health of the health district in which the registered
premises is located, or, in the instance of an infectious wastes transporter,
to the boarci of health of the health district in which the transporter's
principal place of business is located. However, if the board of health
having jurisdiction over a registrant's premises or principal place of busi-
ness is not on the approved list under section 3734.08 of the Revised Code,
the director shall not make that payment to the board of health.

(C) Except as provided in this division, no person shall establish a new
solid waste facility or infectious waste treatment facility, or modify an
existing solid waste facility or infectious waste treatment facility, without
submitting an application for a permit with accompanying detail plans,
specifications, and information regarding the facility and method of op-
eration and receiving a permit issued by the director, except that no
permit shall be required under this division to install or operate a solid
waste facility for sewage sludge treatment or disposal when the treatment
or disposal is authorized by a current permit issued under Chapter 3704. or
6111. of the Revised Code.

No person shall continue to operate a solid waste facility for which the
director has denied a permit for which an application was required under
division (A)(3) of section 3734.05 of the Revised Code or for which the
director has disapproved plans and specifications required to be filed by an
orderissued under division (A)(5) of that section, after the date prescribed
for commencement of closure of the facility in the order issued under
division (A)(6) of section 3734.05 of the Revised Code clenying the permit
application or approval.
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On and after the el'fective date of the rules adopted under €ls=aasi€^^ (A)
of this sktlon and diwision (D) of section 3734.12 of the Revised Coc1e
g€pf:':'?lB.6 g 3c,#'sa Wa..^t e kr xF,ti '^^e.^` fa 3iit ?c, ;a, ?St; ^;ea"a€3n 4hale k^^A-As^ a new, or
M#.ldzf '^ ^'^`?$ ^^`C'^^ty.i^, uo.i5£.5c i^i,c ttt1'tg 'u'P^

^ppl<cationn^^ ^ ^ermit wit ^ accnw. p.a=^^ ^^g engilleea i^^g desail pla-ass spec`s,.
fla,'i$v€i3s3s9 asf€i hm'^or?aia l{?ge^ rega£dfinY t?Ee fsadifty i$M ite M4;thud QT, it^

eratian to thw d^^^^^^^ an-s ^^ce€^^^^ ^ p-ermR rsi^:f.^d by the d:recpor,
am^r^

that metAs an?^ of the fol,ovrixag eoaniitioe u
(J ) 1,,43 53wret£ or uE #Pratd?'d by ?`,he^ gc-:cworaa^sr of °aE; wa'^^^q and d?`'c.°_

et^^^^^iv rreatat by mahcz€x;,^, aeehmiquew, awi practices
2"G?^ea a'kPc^.''V1it:3^ ^Fc°I^.fp^s(^,^`f'OrM€'+f's€'d£of 373C021 L'iihe Revised
CWde; t3Ja-steA that are ge38E'e-te6A at any pYerefies owned or 0pe?ated by
^^at: ge^€^f ator regardless of V>:a^ther the wa-s'L'4s are ge;^er^^^^ on ^he>
^b^m$c'i?",.s' idsY$ e$'£5 thegF.' eerat.i`,p£`sc""3 tri;mv"o erit fi.4c#FS'+'y l; lucated,,

(2) Holdw FF Iicer^ ^^s^ied vMers^c°un 4717. 17 and pea€nit issuetl
tinc$er Chaater^if^X fiz t.^e Revised Code,

€3,Treats or ^i^;zF eses ^^f deaf€ an:mils ^.^:- ^ arts thereot8 orthe blood of
pn> E:^s^;bje.nl °.C, o.^^ of Oe f0BL^Mrig.
^^^^ ^xtion Meat ia^^^ect:on Aelt4"St Stat>.w

21 UtS.C,k 6-0,31; as afrended;
(b)Chapt,eHMX of#hp rieaise€1 Code;
(e) Ciaapt;Yi- 953, oF the Revised Code.
^^^' Nei*,,-r this ehzp^er ncs a,,Iy ru^^^ ^^^^^^ under it ^^^ly to

stngge:..-+zs^19`e^ req€ YemE'^1^ p€'es"t:ius,?s; t5? Nr°ctlo;€s vvs`€,^^tel generated hL'tia

dl^?ad€^aI:^ for ^S^`p.3:?ei of^:hei.^o^srn e.^re or treatment that are di.^¢w^̀ s'' €1 of
wi^^ s0d w&::^^^ ^^om the int-kivadu al's a ^^iden4e; k^ the ^emporar^ ^^o-age
^f sol€d iva.^^es-t dhe3 g1han i€^fiwiDuq €^^^l "4 griar w ta;^^r en'led-UM Yor
€^sp-rsaa; or to m de ;^^^^eauon ci" tioht:l wa..^te5, r€ e^ than inz`'ectto-us wa,^Ibes,
by a poI ^ica: 'Shdiivisa^^ ^r a m^nz^n Wding a (.nch;se or fice;t-stl fn5m. 9.
PiavFcFA s4Wavisr^^n ufthe a€:age.^ ) ^. m û.^.^ ^ f ^ ri^.^ '^ €t> a t^:^ti €^v :.€or^ ans sec.^n 3^>;, ^^ of ^^e Re v i^^d Code;

s` <1 '40n-s^s3;e fa i flt"Y' w4_e a s a f`a`c#livy 3:h at'stoY`es, ^ 3 t F?4 ^z or dL^POS¢?s of

,rdoua theox em, :^ ofthefacWty.
12' ) .>O^^ ^axe r^c €lm e^^;8 a fa c 1^i ^j th a t t 3r e :1: t .^e Ss o r di s ^^^s t^^

li=ards^^s wasY^ that ,^ generated off the pre-mi-o'es of Iffie, fsrir^^v and
€^ akw an o;f4 ^6te fa1 el€ty>

^`^a •a,^'t ^^Se^^^ a's^ ^^i^ ^`' RF3^ a^1'^ ^ t^ ^s^i. a^ £^tti^f,?+^r'^^^:

^ ^^^^ trawa^^^^
proMmL^es, >:=s^^^^ by the ^^^ person ^ generates the wgstt onfh+^
facilfty pe e-^t;^ises?

(b) An ofa slte facility opemtesl so that all of the la=azar€la^^ waste it
receives is generated on one or more premises owned by the person who
owns the facility;

(^) An on-slte fgci;^^^ t,"t alfso ree^^^^s h^ar&,uv wamee ths^,t Is
tmnsported' ua?€nter^`'.^ptes^ly a:'iwS dFrectiy ^^ the aa; i3zt€° teEro:^gh a plF?5i€?r"

is noL..Y3?mqw€ier as^t;'eeeo-Va'OeC%,

Except,s^er a ^en^^^^l permY^ ^ed unAex dgvlsaBa ^^^ tif 3ecti^n
.1734,016 Wa the Rev^w^^ Code, or gs:^^ the facil:¢^ ^^^ ^^^rWe ca ki
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operating E.t'$ ac;u;o?`dd,sce 4i';th 3ec^^on} Fm ^.+emon :?s-W5
e^^^bUshproperat^ a hazaYd^^^ waste fa!e, iiity, or use ^, soiid ^°^^t; fa{^ iii^y
for ^.h°ly%JtL.t^^agef tA^G:a.w.\e^Et., or d^°^v^51^^!,)v'^d of C^^'.8Fy QRSa^WrdVy.Ls^tS2+,T{et ;.Tib25^,ft-'.k a

^,zaxdn^^ waste i"e^.ity i^ t^-F: .̂;tt:^^ ^nd operation permit from the ha.rh

ardfl us 4b',t.e$e fac3l64:?^ ^ard is3 3svw' Eba akpok"f ance with utxC^ ion '1,134,05 of the

Revised Coue a^''tc{ 3ubyec,t to tes;3 payr: ^nt of +3,Y4 ap;t3lBcata£m fer not to

excee,i ori^ thousand five hondre4i doliaru, payable upon appiieat'z^^ for a
haurda_€; waste faw#iit;% ins^.-Hati^^ and opes vtien pemn€^ and uAf on ap-
pfic-at:Lnl for ::, res.ewtai pennit :sgu€zd under ;iiyti3iom (H) ^^ Fed:on 8734.05,
of *.e Re3^aed CMe,, to be i;re&$ed xo the- haiaidoEs waste $-mskaty ma,"3-

armunk fUnd (reateii in ^ed_;5n S. 004< 18 oftkr^ Revised €1o&: The term M'a
s:azue'.'^.^.^'5 waste ^qe?ilty #s`.7staliupa âp aKf,d E3peraatlon pe5'S3i3r s'hv,1s 2iot i.'`^::.'^d

fiS'EK ye'ai ^^

In add`M,on. to the :;,ppF1u'r#tion ¢ee, there is hereby iev;a;3 an anittal

33en`:i3, F^^e to 1:?e piid b^r' th e +)i?^ss3: ^^'lefie.^' u ^3Er#^ v^:$^.-' ;^a`3e e ±fe:"^X'is of the

date ^:f iss^:^an^e of thih ^azar^o^us waste ^a6iiWy i sos4a m¢ian IrA oneaation
exermit and of an;; ti7^^^eque?;o- r'emewar E^^^^^ and to bc. credttefl to the
h-'^rdous waste i:aci}ity r^ariagernenL ^ua & :'^nnual pem;,t feeg tota,^ng
Ne^;y v:'ioe^sa;3d df.°flla..°": or more fio°k° any CIne f`^,°{_`Tfiiuy t"#'iay be paid o33 a

quarteriy basis wa^h the €irs^ quarterly pay me.,t ^I eh year being due v^
the anr^^^^sary of t^e (iate of €_qstmnce of the i^m^ardousk wAite :avility,
installa4ion and o;suraEion pcni"r and- oi any v€^^sequert permita^,
1"i^^ an-mAai peree^t fee , tiatl be ^etermzr°eJ z^^ each ,^en-nik ho:r,mer by the

wifh the foilowi^^^cheduf^^
TYPE OF BASIC
MANAGEMENT UNIT TYPE OF FACILITY FEE
Storage facility using:

Containers On-site, off-site, and
satellite $ 500

Tanks On-site, off-site, and

Waste pile

Surface impoundment

Disposal facility using.
Deep well injection

I.aantirill

Land application

Surface impoundment

T'reatment facility using:
Tanks

Surface impoundment

satellite
On-site, off-site, and

satellite
On-site and satellite
Off-site

On-site and satellite
Off-site
On-site and satellite
Off-site
On-site and satellite
Off-site
On-site and satellite
Off-site

On-site, off-site, and
satellite

On-site and satellite
Off site

500

3,000
8,000

10,000

15,000
25,000
S+dppif4S7A
25

,000

40,000
2,500

$5̂jb'^f^j^

1iTp'tSEdEF

20,000

700
8,000
tQz0()0

Appendix Page 31



Appendix Page 32



Round Lake Christian Assembly, Inc. v. Commissioner of..., 4 Ohio App.3d 189...
. .,..r,_:a ... ,,,r.. ^ , . _..,._..... __.^._. _....._... „ ..............

,._.2 _. . a. '^.:. . .. .,i

4 Ohio AFP.3d i8g
Court of Appeals of Ohio, Fiffth

District, Ashland County.

ROUND LAKE CHRISTIAN

ASSEMBLY, INC., Appellant,

V.

COMMISSIONER OF TAX

EQUALIZATION, Appellee.

in New Testament was entitled to have its

real property, a lodge used in connection with

religious youth camp and used for religious and

charitable teaching, exempted from real estate

taxation, in that corporation was a cbaritable

institution, property was not used with a view

to profit, and property was otherwise made

available for use in furtherance of or incidental to

institution's charitable or public purposes. R.C.

y j 5709.12, 5709.121.

March 11, 1982.

Nonprofit corporation formed for purpose of propogating

gospel of Jesus Christ as found in New Testament appealed

from the board of tax appeals, which denied its application for

exemption from real estate taxation for lodge building used in

connection with religious youth camp and used for religious

and charitable teaching. The Court of Appeals, Ashland

County, Henderson, P.J., held that nonprofit corporation

was entitled to have its real property exempted from real

estate taxation, in that corporation was charitable institution,

property was not used with a view towards profit, and

property was otherwise made available for use in furtherance

of or incidental to institutions with charitable or public

purposes.

Reversed.

West Headnotes (4)

I I I Taxation

%- Occupation and Use of Property

Statute does not require that property sought

to be exempted from taxation be used at all

times solely for charitable purposes and at no

other time used for any other purpose. R.C. §

5709.121.

Cases that cite this h;,adnote

[21 Taxation

5- Religious Societies and [nstitutions, atid

Property Used for Religious Purposes

Nonprofit corporation formed for purpose of

propogating gospel of Jesus Christ as found

2 C.tses that cite this headnotz

[3] Taxation

;&- Religious Societies and Iustitutions, and

Propexty Used fm-Religious Purposes

Places of "public worship," as used in tax statute,

include property used exclusively for religious

retreats. R.C. § 5709.07.

t Cases that cite this headnot:e

(4] Taxation

0- Religious Societies and Institutions, and

Property Used for ReliUious Purposes

Campsite of nonprofit corporation formed for

purpose of propogating gospel of Jesus Christ as

found in New Testament, a lodge which was an

integral part of all of it and the grounds annexed

thereto, were places of "public worship" entitled

to tax exempt status. R.C. § 570^3A7.

1 Cases that cite thi; heactl-tUte

**133 Syllabus by the Court

*189 1. R.C. 5709.121 does not require that the property

sought to be exempted from taxation be used at all times

solely for charitable purposes and at no other time used for

any other purpose.

2. Places of "public worship," as used in R.C. 5709.07,

include property used exclusively for religious retreats.

'v^JP=,ttaLVNeXt ^`c) 2014 Thomson r eEJt.rs. ^iQ claiir te original ^i.S. Cnvern!-ne!{t 01arks. I
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Attorneys and Law Firms

Lane, Alton & Horst, Jack R. Alton and Theodore M.
Munsell, Columbus, for appellant.

William J. Brown, Atty. Gen. and James C. Sauer, Asst. Atty-
Gen., for appellee.

Opinion

HENDERSON, Presiding Judge.

This is an appeal from the decision and order of the Board

of Tax Appeals denying appellant's application for exemption

from real estate taxation of a lodge building located on *190

real estate in Ashland County, Ohio owned by appellant.

Appellant raises the folIowing assignments of error:

"I. The Board of Tax Appeals erred in failing to reverse the

final determination of the Commissioner of Tax Equalization

which denied appellant's application for exemption of the

real property in question despite the fact that said property is

entitled to exemption under Sections 5709.12 and 5709:121,
R.C.

"II. The Board of Tax Appeals erred in failing to reverse the

final determination of the Commissioner of Tax Equalization

which denied appellant's application for exemption of the

real property in question despite the fact that said property is
entitled to exemption under Section 5709.07, R.C.

"III. The interpretation of Section 5709,07, R.C., rendered
by the Board of Tax Appeals in its holding that appellant's
property was not entitled to exemption under said statute, is a

violation of appellant's right to freedom of religion under the

First Amendment to the United States Constitution.

located upon a sixty-seven acre camping facility used in the

instruction of young people and operated by appellant. It is

a partial two-story structure at its center with an auditorium

and a dining hall below. The building also contains two one-

story wings which swing away from the center portion, which

wing areas contain the building's dotmitories. The lodge is

used in connection with the religious youth camp and is used

for religious and charitable teaching and is an integral part

of the Round Lake operation. The lodge has room and board

facilities for which a small charge is made but the charge is

insufficient to cover the cost. All money, all credits and all

property of appellant are devoted exclusively to its charitable

purposes. The lodge itself is devoted to use for religious

teaching to promote and provide a means for the systematic

giving of funds and also to encourage youths to devote their

lives to serve according to the Gospel of Jesus Christ as found

in the New Testament. The dormitories provide the youths

with temporary shelter during their stay at the camp which

lasts in general for a one week period. The lodge does not

provide a permanent residence for anyone. The auditorium

in the lodge provides a facility for religious and charitable

instruction and a place for religious worship.

**134 Youth cauipers are encouraged while at the lodge

to provide financial support for missionary work, including

medical missions, educational institutions, children's homes,

homes for the elderly, food for the needy and other related
projects-

The evidence indicates that appellant itself is composed

of one hundred twenty-two member churches which make

donations for various charitable purposes, including financial

support for missionary work. The youth camp and its lodge

facilities are open to youths who are or are not associated with

member churches. Through their instruction, the cainpers are

encouraged to devote their lives to the service of the Lord and
to man.

'LV. The Board of Tax Appeals' interpretation of Section
5709.07. R,C., as the same applies to appellant's property
results in Section 5709.07, R.C., being in violation of the
Equal Protection Clause of the Fourteenth Amendment to the
United States Constitution."

The record herein indicates that appellant is a nonprofit

corporation formed for the purpose of propagating the Gospel

of Jesus Christ as found in the New Testament. Appellant

maintains and operates a youth camp where youth are taught

the importance of charitable and religious service to their

fellow men. The property in question is a large lodge building

The fee for a camp session is shown to be $30. If a child

cannot afford this cost, his or her congregation will pay

such cost for the child. In the event that a congregation is

not willing to pay the cost, appellant *191 will absorb the

cost of that particular child. The evidence further indicates

that the charges to the children do not generate the funding

necessary to fully operate the campsite of the appellant, thus,

appellant must rely on independent contributions from the

several congregations associated with appellant to provide the

balance necessary to meet operating costs.
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This case arose before the Commissioner of Tax Equalization

by the filing of an application by appellant for tax

exemption of the lodge property. The conunissioner denied

the application for tax exemption and the matter was appealed

to the Board of Tax Appeals. After a hearing before the Board

of Tax Appeals, an order was flled by such board denying

appellant's application for exemption from taxation of the

real estate and the Board of Tax Appeals affumed the final

determination of the Comntissioner of Tax Equalization. This

appeal was then filed from the decision and order of the

Board of Tax Appeals. We proceed to discuss each separate

assignment of error that has been raised by appellant.

The first assignment of error is that the Board of Tax Appeals

erred in failing to reverse the final determination of the

Comtnissioner of Tax Equalization which denied appellant's

application for exemption of the real property in question,

despite the fact that said property is entitled to exemption

under R.C. 5709.12 and 5709.121.

"(1) As a community or area center in which presentations in

music, dramatics, the arts, and related fields are made in order

to foster public interest and education therein;

"(2) For other charitable, educational, or public purposes;

"(B) Otherwise made available under the direction or control

of such institution, the state, or political subdivision for use

in furtherance of or incidental to its charitable, educational,

or public purposes and not with the view to profit."

In the case of ffqrite Cross Ffosp. As•sn> v. Bd of Tax , tppeccls

(1974), 38 Ohio St,2d 199, 31 t N-E.2d 862 [67 0.0.2d

224]. the court analyzed the method of determining **135

whether property is tax exempt. The court stated that the

analysis is twofold. First, it must be determined whether the

property is owned by a "charitable organization or institution"

as required by R.C. 5709. 12. Second, if it is determined that

the property is owned by a charitable institution, it must then

be determined whether the property falls into either one of

the uses or purposes set forth in R.C. 5709.121. The relevant

portions of the concurring opinion of Justice Stern, at page

203, set forth this twofold analysis as follows:

R.C. 5709.12, exemption of property used for charitable

purposes, reads in its pertinent parts as follows:

"*** Real and tangible personal property belonging to

institutions that is used exclusively for charitable purposes

shall be exempt from taxation. * * * "

This statute was effective May 31, 1968 and in order to

determine what the legislature meant by the term "used

exclusively for charitable purposes" the legislature in October

1969 enacted R.C. 5709.131, "exclusive charitable or public

use, defined," which reads, in pertinent part, as follows:

"Real property and tangible personal property belonging to

a charitable or educational institution or to th.e state or a.

political subdivision, shall be considered as used exclusively

for charitable or public purposes by such institution, the state,

or political subdivision, if it is either:

"(A) Used by such institution, the state, or political

subdivision, or by one or more other such institutions, the

state, or political subdivisions under a lease, sublease, or other

contractual arrangement:

"Initially, it is important to observe that although R.C.

5709.121 purports to *192 define the words used

exclusively for `charitable' or 'public' purposes, as those

words are used in R.C. 5709.12, the definition is not all

encompassing. R.C. 5709.12 states: `*** Real and tangible

personal property belonging to institutions that is used

exclusively for charitable purposes shall be exempt from

taxation.' Thus, any institution, irrespective of its charitable

or non-charitable character, may take advantage of a tax

exemption if it is making exclusive charitable use of its

property. See kfrehrle Foundatrorr v. Evatt (1943). 141 Ohio

St. 467 [26 0.0. 29],49 N.E.2d 52. The legislative definition

of exclusive charitable use found in R.C. 5709. { 21, however,

applies only to property `belonging to,' i.e., owned by, a

charitable or educational institution, or the state or political

subdivision. The net effect of this is that R.C. 5709.121

has no application to non-charitable institutions seeking tax

exemption under R.C. 5709.12. Hence, the first inquiry

must be directed to the nature of the institution applying

for an exemption. Since it appears that the White Cross

Hospital Association is a nonprofit charitable and educational

institution, it is appropriate to examine the applicability of

R.C. -5709.121."

a2s+ •,`;1 ;}.t,^ £?}^ ?^.. .=' 1 , / <<;f. ti . s'#E . ... tu'J ,i 2 . ? i.'.` ^ .^it?r. Ei_.'3. L^ ;?:.:f^ f^f w' ^ ^ .,.
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From an examination of the case law which has developed

over a long period of time in this state, we find that where

a party failed to obtain tax exempt status for its property,

it was generally because the Board of Tax Appeals had
found that the party was not a charitable organization or
institution within the meaning of R.C. 5709.12. This was true
in White Cross v. BcL of Taz.fppeals, supra, and EpisCopal
Parish v. KixreeY (1979). 58 Ohio Sr?d 199,389 N,E.2d 847
[12 0.0.3d 197]. In the case sub judice, this question has
already been affirmatively answered in favor of appellant by

the Board of Tax Appeals_ In its decision and order dated

September 18, 1981, the Board of Tax Appeals stated as
follows:

"Therefore under all the facts and circumstances presented,

the Board does find that it is reasonable to conclude that

appellant is a charitable organization as it is an instrument

whose effect and purpose is to aid those in need without a
view to profit."

We find, therefore, that the sole question before this court is

whether the subject property conforms with the requirements
which are set forth in R.C. 5709,121. The Board of Tax
Appeals' decision that the property did not conform with the
requirements set forth in R,C. 5709.12 i, we find to be in error.

Under R.C. 5709, 12 t, real and tangible personal property is
charitable in purpose, if either of the following occurrences
takes place:

(1) The property is used by appellant for other charitable,
educational or public purposes. (R.C. 5709.121 [A][2].)

(2) The property is otherwise made available under the

direction and control of appellant for use in furtherance of or

incidental to its charitable, educational or public purposes and
not with a view to profit_ (R.C. 5709.121 [B].)

The Board of Tax Appeals concedes that the lodge in
question is not used with a view to profit. The board also

agrees that the lodge is used by appellant for charitable,

educational and public purposes, including youth camping

and religious education for children of member churches,

needy children and children not otherwise affiliated with

member churches. We find that the lodge is certainly in

furtherance and incidental to the acknowledged charitable,
educational and public pucposes of appeilant by providing
the religious training **136 which encourages young

people to devote their lives to the Gospel of Jesus Christ,

including spiritual and physical service to man. We find

further from the evidence that the subject lodge serves as

a place for the collection of charitable contributions for
benevolent missions.

Il] In effect, the Board of Tax Appeals denied tax exempt

status to appellant on *193 the grounds that the property had

not been used at alf times solely for charitable or religious
causes. R.C. 57(19.121 does not require that the use of the
property be solely for charitable purposes and at no other
time used for any other purpose. We do not find the words

"exclusively," "solely" or "completely" used forsuch purpose
in R_C. 5709.121. In fact, in subdivision (B) of 5709.121,
the property need only be made "available" by the charitable

institution in or incidental to its charitable, educational or

public purposes and not with the view to profit.

In Gcalvrn 11. ;lfusonic Toledo Tizrst (1973), 34 Ohio St.2d
157, 296 N.E.2d 542 [63 0.O.2d 242], we find the basis
for the support of appellant's construction of R.C. 5709.121
as opposed to the Board of Tax Appeals' interpretation of

said statute. This case stands for the proposition that it is
not neeessary that the property be used at all times for
charitable events in order for property to be deemed as

used "exclusively for charitable purposes." The question in
Masonic Toledo Trust, supra, was whether an auditorium
which was used for charitable community events, including

presentations in music, dramatics, the arts and related fields,
was sufficient to make it property which was "exclusively
used for charitable purposes." The evidence in that case was

that the facility had also been used a considerable portion of

time for commercial purposes and for non-charitable uses.

All of the funds that had been received for renting out the

auditorium in that case were used for running the auditorium,

and any excess revenue was to be used for the maintenance

and improvement of the facility. The Supreme Court of Ohio

noted that the test for exemption did not relate to the use

of the property, but whether the use of the proceeds derived

therefrom furthered, and were incidental to, the charitable
purposes of the institution. The court stated in Masonic
Toledo Trust, supra, in paragraph two of its syllabus:

"2. The provision, `property belonging to a charitable

institution * * * used exclusively for charitable purposes,'
in R..C. 5709.12, is defined in R.C. 5709.121 to include
property made available under the direction and control of

suchlnstitution where the use is in fistherance of or incidental

to the institution's charitable, educational or public purpose
and not with a view to profit."

.. .v......^.-- ..,. . ..^ . . ....^..... -......... .
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In American Cheseical Soc. i%. Kinney ( 1982), 69 Ohio St.2d

167, 431 ME.2d 1007 [23 0.O.3d 1971, the Supreme Court of

Ohio provided further support for appellant's interpretation of

R.C. 5709.12 and 5709.121. American Chemical Society was

a nonprofit organization. Its charter provided that the purpose

of the organization was educational in nature. In order to

fulfill its stated objectives, American Chemical Society had a.

campus area consisting of approximately sixty acres of land,

fifteen to twenty acres of which were used for office buildings

and parking lots. The remainder of the land was primarily

open space which had been professionally landscaped. The

grounds included picnic benches, volleyball, softball courts

and a walking path. The property abutted the Olentangy River

in the city of Columbus, Ohio. American Chemical Society

sought tax exemption for this property under R.C. 5709.12

and 5709.121 and was denied a tax exemption under the

statute by the Board of Tax Appeals. The Supreme Court,

in holding for American Chemical Society, adopted a three-

prong test that it had previously set forth in Cincinnati A'ature

Center v. Bd. ol"Tnx Appeals (1976), 48 Ohio St.2d 122. 125,

357 N.E.2d 381 [2 0.O.3d 275]. This test is as follows:

"To fall within the terms of R,C. 5709.121, property must (1)

be under the direction or control of a charitable institution or *

* * political subdivision, (2) be otherwise made available `for

use in furtherance **137 of or incidental to' the institution's

`charitable * * * or public purposes,' and (3) not be made

available with a view to profit."

The Supreme Court found that *194 American Chemical

Society was a charitable and public institution for R.C.

5709.121 purposes and stated that the first prong of the test

had been satisfied. In applying this to the case at bar, we

find that it has been admitted by the Board of Tax Appeals

and by the Commissioner of Tax Equalization that the stated

purposes of appellant are that of a charitable institution and

appellant is, in fact, a charitable institution and we so find in

this case.

question was used solely to create a pleasant environmental

setting for the employees and in no way fiuthered the

stated purpose of publishing chemical abstracts and indexes.

The Supreme Court rejected the commissioner's contention,

not'tng that the contention failed to take into account the

integral part the entire Chemical Abstracts complex played

in the operation's success. The Supreme Court stated in its

syllabus:

"I. When property is being used in furtherance of

or incidental to an institution's charter provisions, i.e.,

charitable, educational or public purposes and nt with a view

to profit, it is exempt from taxation under R.C. 5709.121.

"2. When landscaped and beautified property surrounding

a charitable institution is shown to be instrumental in the

recruitment, retention and productivity of the institution's

employees, and such employees play an integral role in the

continued success of the institution, the property is exempt

from taxation and falls within the purview of R.C. 5709.12 l ."

In iittle iVIianii, lnc, v, Kinriey (1981), 68 Ohio St.2d 102, 428

N,E.2d 859 [22 0.O,3d 329], the Supreme Court of Ohio also

interpreted a case oftax exempt status under R.C. 5709.12 and

5709. 12 1. Little Miami, Inc. was a nonprofit Ohio corporation

established for the purpose of preserving the nature and scenic

appearance of the Little Miami River and its surroundings.

The court in that case, in overruling the Board of Tax Appeals

which relied on /-/oly- Ti•init}, Protestcall Episcopal Church v,

Bon-ers (1961), 172 Ohio St. 103, 173 N.E.2d 682 [ 15 0.O.2d

173], stated, at page 103, 173 N.E.2d 682:

"Appellant argues that this is not a case of 'mere ownership,'

but that it uses Bass Island to further its charitable purpose.

This charitable purpose is preservation. Appellant caused

Bass Island to be restored to its natural state and is working

towards its continued preservation. We find that this use is

in furtherance of appellant's charitable purpose. Accordingly,

the decision of the Board of Tax Appeals is reversed."

In addition, the Supreme Court in ,4merican Chemical Soc.,

supra, detennined that the property was not used with a view

to profit and we so find in the case sub judice, i.e., that

appellant does not use this property with a view towards

profit. Thus, the third prong of the test set forth by the Ohio

Supreme Court has also been satisfied. This leaves as the sole

issue the determination of whether or not the second prong of

the test has been met. The Commissioner of Tax Equalization

in .4merican Chemical Soc., supra, contended that the land in

We note further that the Ohio Supreme Court has in the

case of ,Viami Yallev School v Kirrnev (1982), 69 Ohio

St.2d 13=1, 431 N.E.2d 335 [23 O.03d 173]. again overruled

the Commissioner of Tax Equalization and held with regard

to a headmaster's residence in a private school for grades

kindergarten through twelve as follows:

"In Detrison G'niver.sitv v. Bcf, aJ Tu.r Appeal.c (1965), 2 Ohio

St.2d 17, 205 N.E.2d 896 [31 O.0.2d 10], at paragraph

^2st+,a vfc}ext°;` 2014 T5^nrnsor Reuters, No cfaiss! to or,ginai U.S. Governn-,enl':j1{orka.
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two of the syllabus, we held_ `All buildings connected with

such a public college or academy and used with reasonable

certainty in furthering or carrying out the necessary objects

and purposes of such academy or college, including the

president's residence, * * * and not used with a view to profit

are exempted from taxation by Section 5709.07. Revised
Codc. * * * '

"Under the facts presented herein, *195 we find that our
holding in Denison, supra, applies to allow the exemption."

with the question of "a residence." In the case at bar, there

is no residence or public living quarters in the lodge. The

dormitories are only used to house the youths for their weekly

stays in order that the youths may make proper use of the

facilities presented by the todge_ The lodge is located in

a wilderness setting and it is necessary to have temporary

sleeping quarters in order that proper use can be made of
the facilities. R.C. 570907 clearly provides that buildings
annexed to or connected with a place of public worship along

with grounds surrounding the facilities are tax exempt.

**138 [2] For all of the reasons set forth hereinabove,
we sustain appellant's first assignment of error and find that
appellant is entitled to have its real property in question
exempted from real estate taxation under R.C. 5709.12.

II

The second assignment of error is that the Board of Tax

Appeals erred in failing to reverse the fmal determination

of the Commissioner of Tax Equalization which denied

appellant's application for exemption of the real property

in question despite the fact that said property is entitled to
exemption under R.C. 5709.07.

R.C. 5709.07 in pertinent part provides as follows:

"Public schoolhouses and houses used exclusively for

public worship, the books and furniture therein, and the

ground attached to such buildings necessary for the proper

occupancy, use, and enjoyment thereof, and not leased or

otherwise used with a view to profit, public colleges and

academies and all buildings connected therewith, and all

lands connected wilh public institutions of learning, not used

with a view to profit, shall be exempt from taxation. ***"

[31 The Board of Tax Appeals in this case has strictly
construed R.C. 5709.07 by finding public worship as
encompassing formal church services only. The case of
Ffi'arterson r. Flalliclar (1907), 77 Ohio St. 150, 82 N_E.
962, is cited by the Board of Tax Appeals in support of
its conclusion that the statute does encompass only formal
church purposes. However, this case dealt with residences

of priests and whether or not they could claim tax exempt
status under the statute. In Watterson, supra, the residences
of the priests were not open to the public, nor were they a

place ofpublic worship. This is completely different from the
use of the lodge in the case sub judice. We are not dealing

The Board of Tax Appeals takes exception with the fact that

religious instruction is received at the lodge. Citing the case
ofSocieCy of`the Preeious B/ood v., Bcl. of'Tas,fppeals (1948),
149 Ohio St. 62, 77 N.E.?d 459 [36 O.O. =1031, the Board of
Tax Appeals argues that a place where religious instruction is
received disqualifies that property for tax exempt status. We
have difficulty following the rationale of the Board of Tax
Appeals. In a traditional church service, the minister, priest or

pastor instructs a congregation by quoting from the scriptures

and explaining the same, and gives a sermon. These are but

two examples of the continuing religious instruction which

takes place within a conventional church and church service.

No one certaiuly cau argue that these buildings are not places
of "public worship" within the meaning of R.C. 5709.07.
In Precious Blood, supra, the building was occupied for
residential purposes by a priest in charge and seven students

all of whom were ordained priests who had finished college

and seminary courses, but who did not have the practical

experience to qualify them for pastorates or missionary work.

rn effect, it was a vocational training school, not open to

public worship. These facts are not comparable with the facts
in the case sub judice. The lodge and campsite are not used
as training facilities for priests, pastors or ministers and we
*196 distinguish Precious Blood, supra, on this ground.

The strict construction that the Board of Tax Appeals

advocates would eliminate exemptions for many and various

rooms located in a conventional church such as an auditorium

or basement facility, including kitchens attached thereto.

Many times such auditoriums and basement facilities **139

are not used for "public worship" within the strict meaning

of that phrase, yet they do promote fellowship among

individuals which is an integral part of the Christian

doctrine. The statute makes no requirement that a church or

congregation be allowed only one place for "public worship"

and yet the Board of Tax Appeals seems to indicate that

property used exclusively for religious retreats does not

fall within the legislative intent. We do not agree with the

_. ....^ ,.. .:" ..,
........_
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determination of the Board of Tax Appeals. Worship can be

conducted at any place, including property used exclusively

for religious retreats.

[4] We therefore find that the campsite of Round Lake

Christian Assembly, Inc., the lodge which is an integral part

of all of it and the grounds annexed thereto, are clearly places

of "public worship" entitled to tax exempt status under R.C_

5709.07.

For the reasons set forth hereinabove, we hereby sustain

appellant's second assignment of error.

For all of the reasons set forth hereinabove and particularly in

view of the most recent cases ofAmerican Chemical Soc. v.

Kinney, supra, Little Miami, Inc. v. Kinney, supra, and Mfami

Valley School v. Kinney, supra, we find that appellant is in

effect entitled to tax exemption for its property located at

Round Lake, both under R.C. 5709.07 and 5709.12.

For such reasons, we hereby sustain appellant's first two

assignments of error, and for purposes of this opinion we

overrule appellant's third and fourth assignments of error and

we find that the decision of the Board of Tax Appeals is

unreasonable and unlawful and it is therefore reversed and

final judgment is granted to appellant.

IIIandIV

Since we have sustained the first two assignments of error,

it is not necessary for this court to determine the third and

fourth assignments of error involving the constitutionality

of the interpretation of the Board of Tax Appeals of R.C.

5709.07 and the violation of the Equal Protection Clause of

the Fourteenth Amendment to the United States Constitution.

Ertd rfi Docatrgtent

Decision reversed.

MILLIGAN and McKEE, JI., concur.

Parallel Citations
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236 I11.2d 368
Supreme Court of Illinois.

PROVENA COVENANT MEDICAL

CENTER et al., Appellants,

V.

The DEPARTMENT OF REVENUE et aI., Appellees.

No. io7328. 1 March 18, 2o1o.

Synopsis

Background: Hospital corporation sought administrative

review of a decision by the Director of Revenue that it
was not entitled to a property tax exemption for charitable
and religious organizations. The Circuit Court, Sangamon

County, Patrick J. Londr-igan, J., reversed, and Director

appealed. The Appellate Court, 384 TII.flpp3d 734. 323

[Il. Dec. 685, 894I^'_E_2d 452. reversed, and hospital appealed.

out of total revenues of $739,293,000 could

be traced to charitable donations, there was no

evidence of hospital's charitable expenditures

or evidence showing that local govenunent's

burden in treating indigents was reduced,

number of uninsured patients receiving free or

discounted care and dollar value of care received

was de minimus, hospital did not advertise

charitable care policy and billed patients as

matter of course, with unpaid bills being referred

automatically to collection agencies, and no

hospital charges were discounted or waived until

it was determined that patient had no insurance

coverage, was not eligible for Medicare or

Medicaid, lacked resources to pay bill directly,

and could document that he or she qualified

for participation in charitable care program.

(Per Karrneier, J., with two justices concurring

in judgment and opinion and two justices

concurring in part). S.H.A. 35 [LCS 200i I5-65.

Holdings: The Supreme Court, KaiYneier, J., held that:

[ l] hospital was not entitled to charitable use exemption from

property tax with respect to 43 parcels of property where

medical center was located, and

[2] hospital was not entitled to religious organization

exemption from property tax.

Affirmed.

Burke, J., filed opinion concun-ing in part and dissenting in

part in which Freeman, J., joined.

West Headnotes (32)

[[) Taxation

a;- Health care facilities and institutions

Hospital corporation was not entitled to

charitable use exemption from property tax with

respect to 43 parcels of property where medical

center was located; funds were not derived

primarily from private and public charities

and held in trust, but were generated from

providing medical services for fee, only $6,938

Cases that cite this headnote

Administrative Law and Procedure

;0- Scope

When an appeal is taken to the appellate court

following entry of judgment by the circuit court

on administrative review, it is the decision of the

administrative agency, not the judgment of the

circuit court, which is under consideration.

[2[

17 Cases that cite this headrsote

Administrative Law and Procedure

4- Scope

[31

When the Supreme Court grants leave to appeal

from a judgment of the appellate court in an

administrative review case, it is the final decision

of the administrative agency, not the judgment of

the circuit court or the appellate court, which is

before the Court.

15 Cases that cite this headnote

Administrative Law and Pa-ocedure

t- Preservation of Questions Before

Adtninistc-ative Agency

141
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151

161

If an argument, issue, or defense was not

presented in an administrative proceedings, it is

deemed to have been procedurally defaulted, and

may not be raised for the first time before the

circuit court.

i Cases that cite this headnote

Administrative Law and Procedure

46- Weight of evideriee

law and fact, an agency's decision is reviewed for

clear error.

9 C;ases tlrat cite this !r adnotc

(9j Taxation
tra Qttestions of law or fact

Whether real property qualifies for an exemption

from taxation under the Property Tax Code

presents a mixed question of law and fact,

and will therefore be set aside only if clearly
erroneous. S.H.A. 35 ILCS 200/1--1 et seq.

When an administrative agency's factual findings

are contested, the court will only ascertain

whether such findings of fact are against the

manifest weight of the evidence.

10 C:ascs th:tt cite this hcactnotc

Adntinistrative Law and Procedure

Q___ Ueferertce to agency in general

Even where review is de novo, an administrative

agency's construction is entitled to substantial

weight and deference; courts accord such

deference in recognition of the fact that agencies

make informed judgments on the issues based

upon their experience and expertise and serve

as an infonned source for ascertaining the
legislature's intent.

I I C:ases that, cite thi; hcadnote

171 Administrative Law and Procedure

4'- Law questions in general

When the decision of an administrative agency is

only on a point of law, the decision is subject to
de novo review by the courts.

13 Cases that cite this headnote

[81 Adtninistrative Law and Procedure

,;- Particular Questions, Review of

in reviewing an agency decision when the

dispute concerns the legal effect of a given set of

facts, i.e., where the historical facts are admitted

or established, the rule of law is undisputed,

and the issue is whether the facts satisfy the

statutory standard, which the Supreme Court has

characterized as involving a mixed question of

Cases that cite this headnote

[10] Taxation

40- iViatters considered; scope of issues

In reviewing an agency determination that

real property is not eligible for a property
tax exemption for clear error, the standard is

significantly deferential; the agency decision

will be set aside as clearly erroneous only when

the reviewing court is left with the definite

and firm conviction that a mistake has been
committed. S.H.A. 3i TLCS 20011-1 et seq,

4 Cases that citc th:s headr:ote.

[1l1 Taxation

w- General rttles of construction

Under Illinois law, taxation is the rule, and tax

exemption is the exception.

4 Cases that ei.te this headnote

1121 Taxation

a- Liability of Private Petsons and Property in
General

T'axation

v- General rules of constntction

All property is subject to taxation, unless exempt

by statute, in conformity with the constitutional

provisions relating thereto. S.H.A. 35 ILCS
200r 1--1 et seq.

2 Cases that cite this headnote

{ , , ^ . . ,.. ...._...,,... .
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[131 Taxation

:-̂ Creneral rtit[es of construction

Statutes granting tax exemptions must be strictly

construed in favor of taxation, and courts have

no power to create exemption from taxation by

judicial construction"

5 Cases that cite this headnote

[141 Taxation
i;- Presumptions and burden of proof

The burden of establishing entitlement to a tax

exemption rests upon the person seeking it.

I Cases that cite this lreadtiote

[l51 Taxation

a- Presuntptions and burden ofproof

Taxation

e- Weight and sufTicienc_y

The burden of establishing an entitlement to a

property tax exemption is a very heavy one;

the party claiming an exemption must prove by

clear and convincing evidence that the property

in question falls within both the constitutional

authorizati.on and the terms of the statute under

which the exemption is claimed. S.H.A. 35 ILCS

200r1-t et seq.

I Cases that cite this hea.duote

[t6j

I t7l

Taxation

Q^- General ru[es of construction

Taxation

a^- Presumptions atid burden of proof

A basis for property tax exemption may not be

inferred when none has been demonstrated; to

the contrary, all facts are to be construed and all

debatable questions resolved in favor oftaxation,

and every presumption is against the intention

of the state to exempt property from taxation.

S.H.A. 35 ILCS 20011-t et seq.

5 C:ases that cite this headnote

Taxation

*- Presumptions and burden of proof

If there is any doubt as to applicability of a

tax exemption, it must be resolved in favor of

requiring that tax be paid.

2 Cases that cite this headnote

[tA) Taxation

e- Exeinptions

Tax exemption under federal law is not

dispositive of whether real property is exempt
from property tax under Illinois law. S.H.A. 35
ILCS 200i 1-1 et seq.

Cases that cite this IreaLtnote

[14) Constitutional Law

4^- Taxation and revenue

Taxation

ti- Grants of exemptions or of authoritv to

exentpt

The constitutional authority to exempt certain

real property from taxation is not self-executing;

it merely authorizes the General Assembly to

enact legislation exempting certain property

from taxation. S.H.A. Const. Art, 9. § 6.

Cases that cite this headnote

[20) Taxation

e- Restrictions on exemptions

Taxation

a- Grants of exenrptions ot- of authority to

exernpt

The General Assembly is not required to exercise

its constitutional authority to exempt certain real

property fi-om taxation, but where it does elect

to recognize an exemption, it must remain within

the limitations imposed by the constitution, and

no other subjects of property tax exemptions are
pennitted. S.H.A. Const. Art. 9, § 6.

Cases that cite this headnote

[21) Taxation

Ap- Grants of exemptions oi- of authority to

ex(:mpt

...d.......... ^,..^-,. . ^._ . .. .. w"_ . ._.,,,.-e.^...^....._ .w. ........"..m.....^...,...^,,,.,......m,...^...^„
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The legislature cannot add to or broaden the

authority to grant tax exemptions specified under

the Illinois Constitution. S.H.A. Const. Art. 9, §
6.

opinion and two justices concurring in part).
S.H.A. 35 lLC'S 200t I5-65.

Ca,ses thar cite this headnote

C.'ases that cite this tteadnote

[221 Taxation

4^-- Restrictiotis on exetnptions

Taxation

i-- Grants of excmptions or of attthority to
exenlpt

While the General Assembly has no authority

to grant property tax exemptions beyond those

authorized under the Illinois Constitution, it may

place restrictions, limitations, and conditions on

property tax exemptions as may be proper by
general law. S.FL.l. Const. Art. 9, § 6.

i Cases that cite this heactnoL_

1231 Taxation

sr Proceedings to Establish and Enforce
Exeniption

Whether a particular institution qualifies as

a charitable institution and is exempt from
property tax is a question which must be

determined on a case-by-case basis. (Per
Karmeier, J., with two justices concurring
in judgment and opinion and two justices
concurring in part). S.H.A. 35 [LCS 200i1-1 et
seq.

Ca,es that c;itr this fheadnote

1241 Taxation

4- Property leased or othenvise used for proiit

The fact that an organization contracts with third-
party, for-profit providers for ancillary services
does not, in itself, preclude the organization from

being characterized as an institution of charity

eligible for a property tax exemption; rather, the

real concern is whether any portion of the money

received by the organization is permitted to inure

to the benefit of any private individual engaged

in managing the organization. (Per Karmcier, J.,
with two justices concurring in judgment and

[25[ Taxation

ti- Qccupation and use of property

Wben the property tax exemption statute says

that property must be exclusively used for

charitable or beneficent purposes, it means

that charitable or beneficent purposes are the

primary ones for which the property is utilized;

secondary or incidental charitable benefits will

not suffice, nor will it be enough that the

institution professes a charitable purpose or

aspires to using its property to confer charity
on others. (Per Karmeier, J., with two justices

concuning in judgment and opinion and two

justices concurring in part). S.H.A. 35 ILCS
Z00%l 5--65.

Cases that cite this headnote

[261 Taxation

a Weight and sufficiency

Statements of the agents of an institution and

the wording of its goveming legal documents

evidencing an intention to use its property

exclusively for charitable purposes will not

relieve such institution of the burden of proving

that its property actually and factually is so

used, in order to be designated a charitable

organization entitled to property tax exemption.

(Per Karmeier, I., with two justices concurring

in judgment and opinion and two justices
concurring in part). S.H.A. 35 fLCS 200,`15--65.

Cases that cite this headnote

(27] Taxation

tio- I-lealth care facilities and institutions

A health care institution is not ineligible for a

charitable exemption from property tax simply

because patients who are able to pay are required
to do so. (Per Karmeier, J., with two justices

concurring in judgment and opinion and two

justices concurring in part). S.H.A. 35 [LC.S
200i 15-65.

_ ...., ..... .,., .... ,.. ..,,..._. , ..,,,.., . .... ..... ...._.,
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Cases that cite this headnote

1281 Gifts

41- Nature of gift in general

A "gift" is a voluntary, gratuitous transfer of

property by one to another, and it is essential to

a gift that it should be without consideration.

4- Religious societies and institutions, and

property used rur religious purposes

Whether an entity has been organized and

operated exclusively for religious purposes,

as required to be entitled to a property tax

exemption, is determined from its charter,

bylaws, and actual method and facts relating to
its operation. S.H.A_ 35 ILCS 200115-40(a)( I).

3 Cases that cite this headnoti

1 291 Taxation

i>- Occupation and use of property

In determining whether an organization uses its

property for a charitable purpose, as required

to be eligible for a charitable use property tax

exemption, community benefit is not the test;

rather, under Illinois law, the issue is whether

the property at issue is used exclusively for a

charitable purpose. (Per Karineier, J., with two
justices concurring in judgment and opinion and

two justices concurring in part). S.H.A. 35 ILCS

' 00.: l 5-65.

Cases that cite this headnote

(32) Taxation

4- Religious societies and institutions, and

property used for religious purposes

Religious purpose, as grounds for obtaining

a property tax exemption, is not determined

solely by the professed motives or beliefs of the

property's owner; a court must also take into

account the facts and circumstances regarding

how the property is actually used. S.H.A. 35

TLCS 200f 15-=10(a)( I ).

I Cases that cite this headnote

2 Cases that cite this headnote

(301 Taxation

^ 1{ealth care facilities and instinttions

Taxation

v- Reli^,ious societies and institutions, artd

property used for religious purposes

Hospital was not entitled to religious exemption

from property tax with respect to property on

which subsidiary medical center was located,

despite claim that it was ministry of Catholic

church and was formed through consolidation of

four Catholic-related health care organizations;

while there was religious component to its

mission, advancement of religion was not

identified as hospital eorporation's dominant

purpose, and primary purpose was to provide

medical services for fee, which was not

intrinsically or necessarily religious in nature.

S.H.A. 35 tLCS 200.11 5-40(a)(l)-

Cases that cite this headnote
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Alan Atop, Miriam Hallbauer and Caroline Chapniau, all of
Chicago, for amicus curiae Legal Assistance Foundation of
Metropolitan Chicago.

Opinion

***14 *373 OPINION

Justice KAR?41EIER delivered the judgment ofthe court, with
opinion.

through the consolidation of four Catholic-related health-care

organizations and is organized as a not-for-profit corporation

under the laws of Illinois. The articles of consolidation for

Provena Hospitals state that the purpose of the corporation

is to "coordinate the activities of Provena Hospitals'

subsidiaries or other organizations that are affiliated with

Provena Hospitals as they pursue their religious, charitable,

educational and scientific purposes" and "to offer at all times

high quality and cost effective healthcare and human services
to the consuming public."

The central issue in this case is whether Provena Hospitals

established that it was entitled to a charitable exemption
under section 15-65 of the Property Tax Code (35 [I.CS
200%15-65 (West 2002)) for the 2002 tax year for various
parcels of real estate it owns in Urbana. The Director of
Revenue determined that it had not and denied the exemption.
Provena Hospitals then filed a complaint for administrative
review in the circuit court of Sangamon County. Following a
hearing, the circuit court determined that Provena Hospitals

was entitled to both a charitable and religious exemption
(35 ILCS 200; 15-40(a)(l) ***15 **11.36 (West 2002)).
The Department of Revenue appealed. The appellate court

found the Department's argumcnts to be meritorious aiid
reversed the judgment of the circuit court. 384 IILApp.3d
734. 323 I11.Dec. 685, 894 -,N.E.2d 452 We granted Provena
Hospitals' petition for leave to appeal. 210 I1l.2d R. 315. We
subsequently allowed the American Hospital Association,

the Illiuois Hospital Association, and the Catholic Health

Association of the United States and related organizations
to file friend of the court briefs in support of Provena
Hospitals. We also granted leave to the Center for Tax and
Budget Accountability and the Legal Assistance Foundation

of Metropolitan Chicago to file friend of the court briefs in

support of the Depaitinent of Revenue. For the reasons that

follow, we now affirm the judgment of the appellate court

upholding the *374 decision by the Department of Revenue
to deny the exemption.

BACKGROUND

The appellant property owner and taxpayer in this case

is Provena Hospitals. Provena Hospitals is one of four
subsidiaries of Provena Health, a corporation created when
the Servants of the Holy Heart and two other groups
affiliated with the Roman Catholic Church merged their

health-care operations. I Provena Hospitals was formed

Provena Hospitals is exempt from federal income tax
under section 501(c)(3) of the Internal Revenue Code (?6
U.S.C. § 50l(c)(3) ( 1988)). The Illinois Department of
Revenue has also determined that the corporation is exempt

from this state's retailers' occupation tax (see 35 ILCS
120: 1 ef seq. (West 2002)), service occupation tax (see 35
ILCS H5.11 ef seq. (West 2002)), use tax (see 35 ILCS
105%t er seq_ (West 2002)), and service use tax (see 35
ILCS I 1011 et seq. (West 2002)). In addition, the Illinois
Attomey General has concluded that the corporation *375

"meets the qualifications of Section 3(a) of `An Act to

Regulate Solicitation and Collection of Funds for Charitable
Purposes' [225 [LCS 460%3(a) (West 2002) 1 and Section 4
of `The Charitable Trust Act' [760 [LCS 55:1 (West 2002)
]" and constitutes a religious organization exempt from filing

annual financial reports under those statutes.

Provena Hospitals owns and operates six hospitals, including

Provena Covenant Medical Center (PCMC), a fitll-service

hospital located in the City of Urbana. PCMC was created

through the merger of Burnham City Hospital and Mercy

Hospital. It is one of two general acute care hospitals in

Champaign/Urbana and serves a 13-county area in east

central Illinois. The services it provides include a 24-hour

emergency department; a birthing center; intensive care,

neonatal intensive care, and pediatrics units; surgical, cardiac

care, ***16 **1137 cancer treatment, rehabilitation and

behavioral health services; and home health care, including

hospice. It offers case management services to assist older

persons to remain in their homes and runs various support

groups and health-related classes. It also provides smoking

cessation clinics and screening programs for high cholesterol

and blood pressure as well as pastoral care.

PCMC maintains between 260 and 268 licensed beds. Each

year it admits approxiiriately "10,000 inpaiients and 100,000

outpatients." Some 60% of its inpatient admissions originate

, , j ... ._.... ._.^ a_......_
< -.^t.`, ^'^`^'^:$^ , 3; 3 ._ _ Pr , ^ ; i..
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through the hospital's emergency room, which treats some

27,000 visitors annually.

PCMC provides an emergency department because it is

required to do so by the Hospital Emergency Service Act (210

ILCS 80!0.0I e[ seq. (West 2002)). Where emergency room

services are offered, a certain level of health care is required to
be provided to every person who seeks treatment there. That

is so as a matter of both state (210 ILCS 80i I(West 2002);

see also 210 ILCS 70/1 (West 2002)) and federal (42 U.S.C.
§ 1395dd) law.

*376 Staffing PCMC are approximately 1,000 employees,

400 volunteers and 200 physicians. The physicians are

not employed or paid by the hospital. They are merely

credentialed to provide services there in exchange for paying

$50 per year in dues to the hospital's library fnnd, and

agreeing to serve on hospital committees and to be on call to

attend patients without their own physicians. With respect to

the emergency department, PCMC contracts with a for-profit

private company to provide the necessary physicians. The

company, not the hospital, bills patients and any third-party

payors directly for emergency room services. The company

likewise pursues payment of those bills independently from

PCMC.

Just as PCMC relies on private physicians to fill its medical

staff, it utilizes numerous third-party providers to furnish

other services at the hospital. Among these are pharmacy,

laundry, MRI/CT and lab services, and staffing for the

rehabilitation and cardiovascular surgery programs_ The

company providing lab services is one of the businesses

owned by Provena Enterprises, a Provena Health subsidiary.

It is operated for profit.

Provena Hospitals' employees do not work gratuitously.

Everyone employed by the corporation, including those

with religious affiliations, are paid for their services.

Compensation rates for senior executives are reviewed

annually and compared against national surveys. Provena

Health "has targeted the 75th percentile of the market for

senior executive total cash compensation."

According to the record, PCMC's inpatient admissions

encompass three broad categories of patients: those who

have private health insurance, those who are on Medicare or

Medicaid, and those who are "self pay (uninsured)." PCMC

has agreements with some private third-party payers which

provide for payment at rates different from "its established

rates." The payment *377 amounts under these agreements

cover the actual costs of care. The amounts PCMC receives

from Medicare and Medicaid are not sufficient to cover the

costs of care. Although PCMC has the right to collect a

certain portion of the charges directly from Medicare and

Medicaid patients and has exercised that right, there is still a

gap between the amount of payments received and the costs

of care for such patients. For 2002, PCMC calculated the

difference to be $7,418,150 in the case of Medicare patients

and $3,105,217 for Medicaid patients.

**1138 ***17 PCMC was not required to participate in

the Medicare and Medicaid programs, but did so because

it believed participation was "consistent with its mission."

Participation was also necessary in order for Provena

Hospitals to qualify for tax exemption under federal law. In

addition, it provided the institution with a steady revenue

stream.

During 2002, Provena Hospitals' "net patient service

revenue" was $713,911,000, representing approximately

96.5% of the corporation's total revenue. No fmdings were

made regarding the precise source of the remainder of its

revenue. Provena Hospitals' "expenses and losses" exceeded

its "revenue and gains" during this period by $4,869,000. In

other words, the corporation was in the red. The following

year, this changed. The corporation's revenue and gains

exceeded its expenses and losses by $10,548,000.

Of Provena Hospitals' "net patient service revenue" for

2002, $113,494,000, or approximately 16%, was generated

by PCMC. Unlike its parent, PCMC realized a net gain

of income over "expenses and losses" of $2,165,388 for

that year. This surplus existed even after provision for

uncollectible accounts receivable (i.e., bad debt) in the

amount of $7,101,000. Virtually none of PCMC's income was

derived from charitable contributions. The dollar amount of

"unrestricted donations" received by *378 PCMC for the

year ending December 31, 2002, was a mere $6,938.

PCMC experienced a modest net loss in 2003. The record
discloses, however, that Provena Hospitals' auditors showed

accrued property tax liabilities in the amount of $1.1 million

per year for both 2002 and 2003 in the accounts payable and
accrued expenses portions of the 2003 balance sheet. Had
only the 2003 property tax been posted against the revenue
and gains for 2003, that year would also have shown a net
gain for PCMC.
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In years when PCMC realizes a net gain, the gain is

"reinvested in order to sustain and further [the corporation's]

charitable mission and ministry." No findings were made

regarding how much of the reinvestment occurs at PCMC and

how much is allocated to other aspects of Provena Hospitals'

operations. Nor were specific findings made regarding the

particular purposes to which the reinvested funds were put.

The record indicates, however, that PCMC "generally needs

approximately two to four million dollars in margin each year

to replace broken items and fix non-operating equipment."

ineligible if the equity in their principal residence exceeded
$10,000 or they held other assets valued at more than $5,000.

PCMC's policy specified that the hospital would give a

charity care application to anyone who requested one,

but it was the patient's responsibility to provide all the

information necessary to verify income level and other

requested information. To verify income, a patient was

required to present documentation "such as check stubs,

income tax returns, and bank statements."

In 2002, PCMC budgeted $813,694 for advertising and

advertised in newspapers, phone directories, event playbills,

and Chamber of Commerce publications; on television and

radio; and through public signage. It also advertised using

"booths, tables, and/or tents at community bealth or nonprofit

fundraising events; sponsorship of sports teams and other

community events; and banner advertisements at sponsored

community events." The ads taken out by PCMC in 2002

covered a variety of matters, including employee want ads.

None of its ads that year mentioned free or discounted medical

care.
.,
-

*379 While not mentioned in PCMC's advertisements, a

charity care policy was in place at the hospital, and the

parties stipulated ***18 **1139 that PCMC's staff made

"outreach efforts to conununicate the availability of charity

care and other assistance to patients." The charity care policy,

which was shared with at least one other hospital under

Provena Hospitals' auspices, provided that the institution

would "offer, to the extent that it is financially able, admission

for care or treatment, and the use of the hospital facilities and

services regardless of race, color, creed, sex, national origin,

ancestry or ability to pay for these services.,' 3

The charity policy was not self-executing. An application
was required. Whether an application would be granted
was determined by PCMC on a case-by-case basis using
eligibility criteria based on federal poverty guidelines. A
sliding scale was employed. Persons whose income was
below the guidelines were eligible for "a 100% reduction
from the patient portion ofthe billed charges." Persons whose
income was not more than 125% of the guidelines could
qualify for a 75% reduction. With an income level not more
than 150% of the guidelines the discount fell to 50%. At
an income level not more than 200% of the guidelines, the

potential reduction was 25%. t Eligibility was also affected
by the value of an applicant's assets. Patients who qualified

based on tow *380 income might nevertheless be rendered

PCMC believed that its charity care program should be the

payer of last resort. It encouraged patients to apply for charity

care before receiving services, and if a patient failed to obtain

an advance determination of eligibility under the program,

normal collection practices were followed. PCMC would

look first to private insurance, if there was any, then pursue

any possible sources of reimbursement from the government.

Failing that, the hospital would seek payment from the patient
directly.

Short-term collection matters were handled by Provena

Hospitals' "Extended Business Office." Staffed by a small

group of employees in Joliet, the F.xtended Business Office

would typically make three or four phone calls and send three

or fotir statements to patients owing outstanding balances.'

If a balance remained unpaid following such efforts, which

typically did not extend beyond three months, Provena

Hospitals would treat the account as "bad debt" and refer

it to a collection agency. ***19 **1140 From time to

time, the collection agencies would seek and were given

authorization to pursue legal action *381 against an account

"on which, over the course of several months, the agency

had not received any response, cooperation or payment from

the patient." Provena Hospitals' decision as to whether to

pursue Iegal action against a patient depended on review of

the particular account. During 2002, it did not have a blanket

policy requiring referral to a collection attorney in every case.

The fact that a patient's account had been referred to collection

did not disqualify the patient from applying to the charity

care program. Applications would be considered "[a]t any

time during the collection process." PCMC had financial

counselors to assist patients with paying outstanding balances

and review all payment options with them. The counselors

helped patients seek and qualify for financial assistance from

other sources. Where a patient was given an application for

charity care but failed to return it, the counselors would send

letters and call the patients to remind them to do so.
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During 2002, the amount of aid provided by Provena

Hospitals to PCMC patients under the facility's charity care

program was modest. The hospital waived $1,758,940 in

charges, representing an actual cost to it of only $831,724.

This was equivalent to only 0.723% of PCMC's revenues for

that year and was $268,276 less than the $1.1 million in tax

benefits which Provena stood to receive if its claim for a

property tax exemption were granted. 6

The number of patients benefitting from the charitable care

program was similarly small. During 2002, *382 only 302 of

PCMC's 10,000 inpatient and 100,000 outpatient admissions

were granted reductions in their bills under the charitable

care program. That figure is equivalent to just 0.27% of the

hospital's total annual patient census.

The PCMC complex is comprised of 43 separate real estate

parcels. The main PCMC hospital building consists ofparcels

bearing the parcel identification numbers 91-21-07-404-001

through 91-21-07-404-010 and measures 395,685 square

feet. Of this, 795 square feet (0.2% of the total) are used for

the outpatientpharmacy; 1,592 square feet (0.4%) are devoted

to the gift shop; 3,933 square feet (0.99%) are leased to the

Board of Trustees of the University of Illinois; and 9,319

square feet (2.4%) are occupied by the hospital's emergency

department. An additional 22,065 square feet (5.6%) is leased

to for-profit entities or otherwise used for purposes which, the

parties agree, render the space ineligible for any real estate

tax exemption.

In addition to the main hospital building, the PCMC

complex includes a parking garage, which consists of parcels

numbered 91-21-07-408-001 through 91-21-07-408-011;

a cancer center, consisting of parcels 91-21-07-403-006

through 91-21-07-403-009; the cancer center's parking

lot, which includes parcels 91-21-07-403-001 through 91-

21-07-403-005; the Crisis Nursery of Champaign/Urbana,

which occupies parcels 91-21-07-407-001 through 91-21-

07-407-003; and the Crisis Center's parking lot, situated on

parcel 91-21-07-407-004. The complex also includes six

additional parking lots: B, which is on parcel 46-21-07-336-

001; C, which consists of parcel ***20 **1141 46-21-

07-338-006; D, which is located on parcel 46-21-07-337-

006; E, which is on a parcel identified as 91-21-07-408-012;

H, which includes parcels numbered 46-21-07-336-002 and

46-21-07-336-003; and a lot for PCMC employees covering

parcels 91-21-07-409-18, 91-21-07-409-19, and 91-21-

07-409-23.

*383 Provena Hospitals applied to the Champaign County

board of review to exempt all 43 of the parcels in the PCMC

complex from property taxes for 2002. Exemption was

requested under section 15-65(a) of the Property Tax Code

(35 ILCS 200115-65(a) (West 2002)) on the grounds that the

parcels were ownedby an institution of public charity and that

the property was "actually and exclusively used for charitable

or beneficent purposes, and not leased or otherwise used with

a view to profit." The board of review recommended this

application be denied. The Illinois Department of Revenue

agreed and denied the application in February of 2004, ruling

that the property "was not in exempt ownership" and "not in

exempt use."

As suggested earlier in this opinion, the tax to which the

disputed property was subject totaled approximately $1.1

million. In March of 2004, PCMC paid that sum, under

protest, to the treasurer of Champaign County. 7 It then filed

a timely petition for a hearing on the exemption decision

pursuant to section 8-35(b) of the Property Tax Code (35

ILCS 200;18--35(b) (West 2002)). The parties subsequently

realized that because PCMC itself is not a legal "person,"

the exemption request should be treated as if it had been

submitted by Provena Hospitals, which holds title to the 43

parcels at issue here. Because the parties agree that Provena

Hospitals is the proper party to seek the exemption, we shall

consider it to be the true applicant, as did the appellate court.

384 III.App.3d 734, 323 III..Dec. 685, 894 N.E.2d 452.

In requesting a hearing on denial of the exemption, counsel

for Provena Hospitals asserted that it could provide "clear

evidence that it is a charitable organization *384 entitled to

charitable exemptions for the subject properties in accordance

with section 15-65 of the Property Tax Code (35 ILCS

200.15-65 (West 2002)), Illinois case law and exemption

determinations made by [the Department of Revenue] for

other charitable institutions." Initially, no claim was made

that any of the 43 subject properties might also qualify for

exemption under section 15-40 of the Property Tax Code (35

ILCS 200r 15-40 (West 2002)), which pertains to property

used exclusively for " religious purposes," "school and

religious purposes," or "orphanages," or that they might be

exempt from property tax under any other provision of Illinois

law. Later in the proceedings, however, Provena Hospitals

asserted that the evidence "also conclusively establishes that

[the] property also qualifies for exemption based on religious

use."
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After a lengthy hearing at which voluminous evidence was
presented, the administrative law judge (ALJ) assigned to
the case recommended that 94.4% of the subject parcels be
granted a charitable exemption. She did not address and made

no findings regarding Provena Hospitals' alt.ernate claim for
a religious exemption.

The Director of Revenue rejected the ALJ's recommendation.
He believed that under the evidence and the law, Provena

Hospitals had failed to meet its burden of establishing that

the property at issue ***21 **1142 here qualified for a

charitable exemption. The Director further concluded that
the property did not qualify for a religious exemption under
section 15-40 of the Property Tax Code (35 [LCS 200115-40

(West 2002)). x

*385 The circuit court of Sangamon County disagreed with
the Director on both counts. In a written order entered on

administrative review pursuant to the Administrative Review
Law (73 5 iLC:S 5%3-101 et seq. (West 2002)), the circuit court
held that Provena Hospitals was entitled to both a charitable

tax exemption and a religious tax exemption for the subject

parcels. As noted earlier in this opinion, the appellate court

subsequently reversed. Rejecting the circuit court's view, it

held that the Director's decision to deny Provena Hospitals

either a charitable or religious exemption for the disputed

property was not clearly erroneous. 384 III.App.3d 734, 323
I1I.Dec. 685, 894 N,E.2d 452. It is in this posture that the
matter now comes before our court.

ANALYSIS

[1] The parcels of real estate at issue in this case are all

located in Champaign County, which has fewer than 3 million

inhabitants. In such counties, applications for exemption from

property tax are made, in the first instance, to the county board
of review or board of appeals. See 35 ILCS 200 15-5, 16-
70 (West 2002). The county board's decision, however, is not

final except as to homestead exemptions. With applications

for all other exemptions, the matter is forwarded to the

Department of Revenue for a determination as to "whether
the property is legally liable to taxation." 35 ILCS 200.! l 6-70
(West 2002). The Department of Revenue's procedures with
respect to exemption decisions are governed by section 8-35
of the Property Tax Code (35 ILCS 200r8-35 (West 2002)),

and such decisions by the Department are subject to judicial

review in accordance with the Administrative Review Law

(735 IL,CS 5;3-t 11I et sect_ (West 2002)). 35 [L('S 20018-40
(West 2002).

[2] [3] *386 When an appeal is taken to the appellate

court following entry of judgment by the circuit court on

administrative review, it is the decision of the administrative

agency, not the judgment of the circuit court, which is under
consideration. See Andersotr v. Departrrtent ufProfessioxal
Regulation, 348 lI1.App.3d 554, 560, 284 Ill.Dec. 575, 810
N.E:.2d 2 28 (2004). Similarly, when we grant leave to appeal
from a judgment of the appellate court in an administrative

review case, as we did here, it is the final decision of the

administrative agency, not the judgment of the circuit court

or the appellate court, which is before us. bi•`ade v. C'itv uf
rVor•th Chicago Police Pen.sion Board, 226 111.2d 485, 504,

3 t5 1ll.Dec. 772, 877 N.E.2d 1101 (2007); San,amort Countv

Slzerif/s Depcrrarrrent v. lllirtois Human Rights Corrmn, 233

T11.2d 125, 136. 330 1(1.Dec. 187, 908 N.E.2d 39 (2009).

[4] [5] Judicial review of administrative decisions is
subject to important constraints regarding the issues and

evidence that may be considered. If an argument, issue, or

defense was not presented in the administrative proceedings,

it is deemed to ***22 **1143 have been procedurally

defaulted and may not be raised for the first time before
the circuit court. Ciriktcs v. Village of Stickrte.y illweicipal

C)fficers Elector•al Board, 228 I11.2d 200, 213, 319 111.Dec.

887, 886 N.E.2d 1011 (2(108). In addition, "[t]he findings and

conclusions of the administrative agency on questions of fact

shall be held to be prima facie true and correct" and "[n]o new

or additional evidence in support of or in opposition to any

finding, order, determination or decision of the administrative

agency shall be heard by the court." 735 ILCS 5/3-110
(West 2002). Consistent with these statutory mandates, we

have held that "it is not a court's function on administrative

review to reweigh evidence or to make an independent

determination of the facts." Koiizotil,-as v. Retirement Board

of the Policemcra's AnnuiO., & Bencft Fund, 234 111.2d 446.

463. 334 I1l.Dec. 924, 917 N,E.7d 999 (2009). When an

adniinistrative agency's factual findings are contested, the

court *387 will only ascertain whether such findings of fact

are against the manifest weight of the evidence. Cook Countti
Repaiblican Pru•tv v, Illinois .5tale Boar-d ofElections, 232

T11.2d 231, 244,327 TII.T)ec. 531, 902 N.E.2d 652 (2009).

[6] [71 [8] The standard of review is different when the
only point in dispute is au agency's conclusion on a point of
law. There, the decision of the agency is subject to de novo

review by the courts. 9 Yet a third standard governs when

..
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the dispute concerns the legal effect of a given set of facts,

i.e., where the historical facts are admitted or established, the

rule of law is undisputed, and the issue is whether the facts

satisfy the statutory standard. In such cases, which we have

characterized a.c involving a mixed question of law and fact,

an agency's decision is reviewed for clear error. Exelon Corp.

v. Department nfRevenue. 234 II1.2d 266, 273, 334 111.Dec.

824, 9 t7 N.E.2d 899 (2009).

[9] 1101 In the case before us now, the historical facts

are not disputed and the goveming legal principles are well

established. The sole question is whether, under the facts

present here, the real property at issue in this case qualifies

for an exemption from taxation under the Property Tax Code

(35 ILCS 200; 1-1 et seq. (West 2002)). Under the standards

just discussed, this presents a mixed question of law and fact

and will therefore be set aside only if clearly erroneotts. See

Swank v. Departnient of'Revenue, 336 ill.App.3d 851, 861,

271 I11.Dec. 553. 785 N.E.2d 204 (2003); rl.fetropolitan Fb-ater

Reclanaation District of Greater Chicago, 313 I11,App.3d

at 475, 246 111.Dec, 273, 729 ^I,E.2d 924, This standard
is "significantly deferential." See LecrderTrelcs. Inc. v.
Deparirrientof'Reventae, 38? II11.App,3d 442, 446, 324 T1I.Dec_

188. 895 N,E.2d 683 (2008). An administrative decision

will be set *388 aside as clearly erroneous only when the

reviewing court is left with the definite and firm conviction

that a mistake has been committed. Erelon C'orp.. 234 I11.2d

at 273, 334 II1.Dec. 824, 917 N.E.2d 899. For reasons we shall

now explain, this is not such a case.

and the terms of the statute under which the exemption is
claimed. See Streetetville Corp, v, Deportrnent of Revenue,

186 111.2d 534, 539--40, 239 11I.Dec. 578, 714 N.E.2d 497

(1999) (Harrison, J., dissenting, joined by McMorrow, J.). A

basis for exemption may not be inferred when none has been
demonstrated. To the contrary, all facts are to be construed
and all debatable questions resolved in favor of taxation
(Follett's Illinois Book & Sttpply Store, Inc. v, Lsuctcs, 27111.2d

600, 606, 190 Y.E.2d 324 (1963)), and every presumption
is against the intention of the state to exempt property from
taxation (Reeser v. Koons, 34 111.2d 29, 36. 213 N.E.2d

561 (1966)). If there is any doubt as to applicability of an
exemption, it must be resolved in favor of requiring that tax

be paid. Streeterville Corp, v. Department of Revetute. 186

111,2d at 539, 239 I11.Dec. 578. 714 ti.E.2d 497 (Harrison, J.,

dissenting, joined by McMorrow, J.).

[18] *389 As noted earlier in this opinion, Provena

IIospitals has been granted a tax exemption by the federal
government. There is no dispute, however, that tax exemption

under federal law is not dispositive of whether real property
is exempt from property tax under Illinois law. See Eden
Retiremertt Ceatet•, Inc_ v. Department of Revenue, 213

111,2d 273, 291, 290 111,Dec. 189, 821 N.E.2d 240 (2004).

Similarly, the fact that Provena Hospitals is exempt from state

retailers' occupation, service occupation, use and service use

taxes does not mean that the corporation must likewise be

granted an exemption from paying tax on the real property it

owns. People ex re1, Coursty Collector il, Hqoedale tLfe.dical

Foundation, 46 I11.2 d 450, 464. 264'.V.E.2d 4(1970); Kitlolvs
[111 [12] [131 Under Illinois law, taxation is the rule. v. rllunson, 43 IIl.2d 203, 209, 251 N.E.2d 249 ( 1969); see

Tax exemption is the exception. All property is subject to Institute of Ga.s Technotog7- v. Departrnent o/ Revenue, 289
taxation, unless exempt by statute, in conformity with the Ill,App.3d 779, 785, 225 III.Dec, 316, 683 N.E.2d 484 (1997).

***23 **1144 constitutional provisions relating thereto.

Statutes granting tax exemptions must be strictly construed in Authority to exempt certain real property from taxation
favor of taxation (Board o/'Cer-tif]ed Sufet)- ProjL^ssior:als• ofemanates from artiele IX, section 6, of the 1970 Illinois
theAnaericas•, Inc. r. Johnson, 1 12 T11,2d 542. 547, 98IILDec. C.ons[itution (111. Cotist.1970, art. IX. § 6). Section 6 provides
3 63, 494 N.E.2d 48-5 (1986)), and courts have no power to that the General Assembly may, by law, exempt from taxation
create exemption from taxation by judicial construction (C'ify property owned by "the State, units of local government
qf`Clticago r. Illinois Departmertt of°Revenue, 147111.2d 484, and school districts" and property "used exclusively for
491, t68 II1.Dec. 841, 590 N.E.2d 478 ( 1992)). agricultural and horticultural societies, and for school,

religious, cemetery and charitable purposes." Ill. Const.1970,
[14] [151 [16] [17] The burden of establishingirt. IX, § 6.

entitlement to a tax exemption rests upon the person seeking

it. Citv of C'lticogo v, Illiltois Departniertt of Revenue, 147 [19] [20] [211 Section 6 is not self-executing.
[I1,2d at 491, 168 l11.Dec. 841, 590 N.E.2d 478. The burden It merely authorizes the General Assembly to enact
is a very heavy one. The party claiming an exemption must legislation exempting certain property from taxation.
prove by clear and convincing evidence that the property Chicago Patrolmen's ,lss'n v, 1)epartrnent of Revenue. 171
in question falls within both the constitutional authorization I11.2d 263, 269, 215 II1.Dec. 655, 664 ti„E.2d 52 (1996). The

:1! u ar .^. tj _c4 .^ _. ,.1 ^.,._^., i
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Generai Assembly is not required to exercise that authority.
Where it does elect to recognize an exemption, it must

remain within the limitations imposed by the constitution.

No other subjects of property tax exemption are ***24

**1145 permitted. The legislature cannot add to or broaden
the exemptions specified in section 6. Chicago Bar .-1 ss'rt v,
Departntent ofReve.ntte, 163 f11.2d 290, 297, 20611I.Dcc. 113,
644 N.E.2d I 166 (1994).

[22[ *390 While the General Assembly has no authority
to grant exemptions beyond those authorized by section 6,

it "may place restrictions, limitations, and conditions on

[properfy tax] exemptions as may be proper by general law."

:Vorth Sltor•e Post No. 21 (?f the lrnerican Legioft r. Korfen,

3 8 1I1.2d 231.233, 230 N.E.2d 833 ( 1967). In accordance with
this power, the legislature has elected to impose additional
restrictions with respect to section 6's charitable exemption.
Pursuant to section 15-65 of the Property Tax Code (35
rLCS 200f15-65 (West 2002)), eligibility for a charitable
exemption requires not only that the property be "actually and
exclusively used for charitable or beneficent purposes, and
not leased or otherwise used with a view to profit," but also
that it be owned by an institution of public charity or certain
other entities, including "old people's homes," qnalifying
not-for-profit health maintenance organizations, free public
libraries and historical societies. C'hicago Patrolnteu's Ass'rr
n. UelJUrtment of Revenue, 171 ] 11.2d at 270, 2l5 111.Dec. 655,
664 N.E.2d 52.

[23] This court has held, on several occasions, that a
"hospital not owned by the State or any other municipal
corporation, but which is open to all persons, regardless
of race, creed or financial ability," qualifies as a charitable
institution under Illinois law provided certain conditions are
satisfied. See People e.r rel, Cannnn v. Sntetfu:rn Tllinois
ffospital Corp„ 404 Ill. 66. 69-70, 88 N.E.2d 20 (1949).
There is, however, no blanket exemption under the law
for hospitals or health-care providers. Whether a particular
institution qualifies as a charitable institution and is exempt
from property tax is a question which must be determined on
a case-by-case basis. See C:oyne Electrical Schovl v.Paschen,
12 111.2d 387, 394. 146 N.E.2d 73 (1957).

Provena Hospitals clearly satisfies the first of the factors
identified by this court in ;Llethodr.st Olct Peoples Honte
v. Korzen for determining whether an organization can be
considered a charitable institution: it has no capital, capital

stock, or shareholders. Provena Hospitals also meets the
fourth Korzeu factor. It does not provide gain or profit in
a private sense to any person connected with it. While the
record focused on PCMC rather than Provena Hospitals,
it was assumed by all parties during the administrative

proceedings that Provena Hospitals' policies in this regard

***25 **1146 were the same as those of PCMC, and
it was stipulated that PCMC diverted no profits or funds
to individuals or entities for their own interests or private
benefit.

In AletltoctLst Old Peoples Homc v. I:orze.n, 39 I11.2d 149,
156-57, 233 N;C.2d 537 ( 1968), we identitied the distinctive

characteristics of a charitable institution as follows: (1) it

has no capital, capital stock, or shareholders; (2) it carn.• no

profits or dividends but rather derives its funds mainly from

private and pnblic charity and holds them in trust for the

purposes expressed in the charter; (3) it dispenses charity
to all who need it and apply for it; (4) it does not provide

gain or profit in a private sense to any person connected with

it; and (5) it does not appear to place any obstacles in the

way of those who need and would avail themselves of the

charitable benefits it dispenses. _1.lethodi.st O1d People.s llbnee
v Kor_en, 39 1ll.2d at 157, 233 N.E.2d 537. For purposes

of applying these criteria, we defined chatity as "a gift to

be applied * * * for the benefit of an indefinite number

of persons, persuading them to an educational or religious

conviction, for their general welfare-or in some *391 way

reducing thc burdens of govciilrrient." iiirtiiudis/ v/u` 1`eoples
ffonte v. Knrzc.n, 39 Ill.2d at 156--57, 213 N,E.2d 537.

The Director correctly points out that PCMC subcontracted

many of its operations to third-party providers,

including pharmacy, laboratory, laundry and MRI/CT

services; the entire emergency department; and the

management, administration, and staffing of rehabilitation

and cardiovascular surgery programs. One of those third-

party providers, the one which furnished lab *392 services

to PCMC, was actually owned by Provena Health, Provena

Hospitals' parent, and was operated on a for-profit basis.

While all of the third-partyproviders were subject to a conflict

of interest policy designed " to prevent private inurement and

other conduct that may be inimical to [the organization's]

mission," no evidence was presented that any of them were

themselves charities or operated on anything other than a for-

profit basis. This, however, is not dispositive.

[241 The fact that an organization contracts with third-party,
for-profit providers for ancillary services does not, in itselY;
preclude the organization from being characterized as an
institution of charity within the meaning of section 15-65 of

r.^v^f^::t'^,.^^i^:t?;f^ r. 'r`
.
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the Property Tax Code (35 [LCS 200%15-65 (West 2002)).

Virtually all charities must contract with for-profit vendors to

one degree or another in order to eany on their operations and

perform their charitable functions. See J. Colombo, flospitrrl

Properti., Tax F..Yernptiox in fllirtois- Exploring the Polic)-

Gaps• 37 Loy. U. Clii. L.J. 493, 521-22 (2006). The real

concem is whether any portion of the money received by

the organization is permitted to inure to the benefit of any

private individual engaged in managing the organization.

The authority cited by the Korzert case with respect to the

prohibition against private gain or profit so holds. See Sisters

af the Thir-d Ur•der qf St. Franc•is• v. Board qfRevievv, 231 II[.

317, 321, 83 N.E. 272 (1907). No private enrichment of that

type is evident in this case.

While Korzen factors one and four thus tilt in favor of

characterizing Provena Hospitals as a charitable institution,

application of the remaining factors demonstrates that the

characterization will not hold. Provena Hospitals plainly

fails to meet the second criterion: its funds are not derived

mainly from private and public charity and held in trust for

the purposes expressed in the charter. They are generated,

overwhelmingly, by *393 providing medical services

for a fee. While the corporation's consolidated statement

of operations for 2002 ascribes $25,282,000 of Provena

Hospitals' $739,293,000 in total revenue to "other revenue,"

that sum represents a mere 3.4% of Provena's income, and no

showing was made as to how much, if any, of it was derived

from charitable contributions. The only charitable donations

documented in this case were those made to PCMC, one of

Provena Hospitals' subsidiary institutions, and they were so

small, a mere $6,938, that they barely warrant mention.

Provena Hospitals likewise failed to show by clear and

convincing evidence that it satisfied factors three or five,

namely, that it dispensed charity to all who needed it and

applied for it and did not appear to place any obstacles

in the way of those who needed and would have availed

themselves of the charitable benefits it dispenses. While the

record is filled with details regarding PCMC's operations,

PCMC is but one of numerous institutions owned and

operated by Provena Hospitals. It does not hold title to

any of the property for which an exemption is sought.

The actual owner is Provena Hospitals. As the Director of

Revenue expressly concluded, however, "the record contains

no information ***26 **1147 as to Provena Hospitals'

charitable expenditures in 2002." Department of Revenue v.

Provena Covenant Medical Center, No. 04-PT-0014, slip

op. at 15 (2004). The Director reasoned that without such

information, it is simply "not possible to conclude that the true

owner of the property is a charitable institution as required by

Illinois taw." Department of Revenue v. Provena Covenant

Medical Center, No. 04-PT-0014, slip op. at 15 (2004). We

fully agree. The appellate court was therefore correct when it

concluded that this aspect of the Department's decision was

not clearly erroneous. See 384 [II.App.3d at 75 0, 323 11 t,Dec.

685, 894 N.E.2d 452.

[25] [26] *394 As detailed earlier in this opinion,

eligibility for a charitable exemption under section 15-65 of

the Property Tax Code (35 ILCS 200/ 15-65 (West 2002))

requires not only charitable ownership, but charitable use.

Specifically, an organization seeking an exemption under

section 15-65 must establish that the subject property is

"actually and exclusively used for charitable or beneficent

purposes, and not leased or otherwise used with a view to

profit." 35 ILCS 200.115-65 (West 2002). When the law says

that property must be "exclusively used" for charitable or

beneficent purposes, it means that charitable or beneficent

purposes are the primary ones for which the property is

utilized. Secondary or incidental charitable benefits will not

suffice, nor will it be enough that the institution professes a

charitable purpose or aspires to using its property to confer

charity on others. "[S]tatements of the agents of an institution

and the wording of its goveming legal documents evidencing

an intention to use its property exclusively for charitable

purposes will not relieve such institution of the burden of

proving that its property actually and factually is so used."

Methodist Old Peoples Flouie i_. Ka_en, 39 Il1.2d at 157, 233

N.E.2d 537.

In rejecting Provena Hospitals' claim for exemption, the

Department determined that the corporation also failed to

satisfy this charitable use requirement. As with the issue of

charitable ownership, the appellate court concluded that this

aspect of the Department's decision was not clearly erroneous.

Again we agree.

In explaining what constitutes charity, .Lfethodist Old Peoples

Kome v. Korzen, 39 1ll.2d at 156-57. 233 N.E,2d 537. applied

the definition adopted by our court more than a century ago

in Crerar v. 1•1'illiams, 145 Ill. 625, 34 N. E. 467 (1893). We

held there that

"`charity, in a legal sense, may be more fully defined

as a gift, to be applied consistently with existing laws,

for the benefit of an indefinite number of persons, either

by bringing *395 their hearts under the influence of

education or religion, by relieving their bodies from

,..._. _ ... .„,,, ..... . _ .,_. m. ...nW.......^wu.....,
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disease, suffering or constraint, by assisting them to

establish themselves for life, or by erecting or maintaining

public buildings or works, or otherwise lessening the
burdens of government.' " Crerzcr v Williarn.c, 145 Ill. at
643. 34 N.E. 467, quoting Jackcorr i, Plzilli^)s, 96 Mass_
539, 556 (1867).

Following Crerar, we explained that "[t]he reason for

exemptions in favor of charitable institutions is the benefit

conferred upon the public by them, and a consequent relief,

to some extent, of the burden upon the State to care for and

advance the interests of its citizens." Peonle v. Y'nung :bfen's
Christian .ass'n of'Chfcago, 365 111 118, 122, 6\,E.2d 166
(1936). See also People ex rel. Carr ,Alph<r Pi of'Phi kaPpa

Sigrna Educational ,4ssn nfthe University o% Clricugn, 326
111. 573, 578, 158 N, E. 2 t 3(1927) ("The reason for exempting

certain property ***27 **1148 from public taxes arises

from the fact that such property, in its use for charitable
purposes, tends to lessen the burdens of govemment and to
affect the general welfare of the public"). Our court continues
to apply this rationale. See Quad Cities Open. lrrc. n, Crtv nf

208 [ll.Zd 498. 509-10, 281 Il1.Dec. 5,34, 804 N.E.2d
499 (2004).

Conditioning charitable status on whether an activity helps

relieve the burdens on government is appropriate. After

all, each tax dollar lost to a charitable exemption is one

less dollar affected governmental bodies will have to meet

their obligations directly. If a charitable institution wishes

to avail itself of funds which would otherwise tlow into a

public treasury, it is only fitting that the institution provide

some compensatory benefit in exchange. While Illinois

law has never required that there be a direct, dollar-for-

dollar correlation between the value of the tax exemption

and the value of the goods or services provided by the
charity, it is a sine qua non of charitable status that those
seeking a charitable exemption be able to demonstrate that

their activities will help alleviate some financial burden

incurred by the affected taxing bodies in performing their
govetnmental functions.

*396 Our state and federal governments have both

undertaken to provide health care for individuals meeting

various criteria. To the extent Provena Hospitals' operations

help reduce the burdens faced by those levels of government

in providing health care, it may therefore be appropriate
for Provena Hospitals to qualiFy for state and federal tax

exemptions. Those taxes, however, are not at issue here,

and we make no ruling regarding them. The case before

us is concerned solely with Provena Hospitals' eligibility
for a property tax exemption for the 43 parcels of real

estate in the PCMC complex. If permitted, that exemption

woald result in the loss of tax revenue by the following

taxing districts: Champaign County, Champaign County

Forest Preserve District, Community College District 505,

Unit School District 116, Urbana Corporation, Cunningham

Township, Urbana-Champaign Sanitary District, Urbana

Park District, Champaign-Urbana Mass Transit District, and

Champaign-Urbana Public Health District. The record is

devoid of findings regarding any of these taxing bodies or

the services and support they provide to Champaign County

residents. As a result, we have no way to judge how, if at all,

Provena Hospitals' use of its PCMC property in 2002 lessened

the burdens those bodies would otherwise have been required

to bear. lo

We further note that even if there were evidence ttiat
Provena Hospitals used the PCMC property to provide the
type of services which the local taxing bodies might find
helpful in meeting their obligations to the citizenry *397 of
Champaign County, that still would not suffice, in itself, to
meet this requirement. The terms of the service also make
a difference. As the appellate court curreclly recognized, "

`services extended * * * for value received * * * do not relieve
the [s]tate ofits burden."' 384 Tl 1,App.3d aL 744, 323 TII,Dec.
685, 894 N.E.2d 452, quoting 13illow,s v,Yfunsau, 43 T11.2ci
203. 208, 251 N.E.2d 249 (1969).

**1149 ***28 The situation before us here stands in
contrast to People ex rel, Cannnn v, Souiner-n lll(Kois
Nospitczl Corp., 404 I11. 66, 88 i\i.F.2d 20 (1949), In that

case, the hospital seeking the charitable exemption adduced
evidence showing that the county in question did undertake to
provide treatment for indigent residents. The hospital charged
the county deeply discounted rates to treat those patients.
Moreover, because the hospital was the only one in the

area, the court reasoned that its acceptance of relief patients
relieved the government from having to transport and pay

for the treatment of those patients elsewhere. People ex ret,
Cannari, 404 Ill. at 73-74, 88 N.E.2d 20. As a result, the
hospital's operations could be said to reduce a burden on the

local taxing body. No such conclusion was made or could be
made based on the record in this case.

Even if Provena Hospitals were able to clear this hurdle,
there was ample support for the Department of Revenue's
conclusion that Provena failed to meet its burden of showing
that it used the parcels in the PCMC complex actually

_......
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and exclusively for charitable purposes. As our review of

the undisputed evidence demonstrated, both the number of

uninsured patients receiving free or discounted care and the

dollar value of the care they received were de minimus_

With very limited exception, the property was devoted to the

care and treatment of patients in exchange for compensation

through private insurance, Medicare and Medicaid, or direct

payment from the patient or the patient's family.

To be sure, Provena Hospitals did not condition the receipt of

care on a patient's financial circumstances. *398 Treatment

was offered to all who requested it, and no one was tumed

away by PCMC based on their inability to demonstrate how

the costs of their care would be covered. The record showed,

however, that during the period in question here, Provena

Hospitals did not advertise the availability of charitable

care at PCMC. Patients were billed as a matter of course,

and unpaid bills were automatically referred to collection

agencies. Hospital charges were discounted or waived only

after it was determined that a patient had no insurance

coverage, was not eligible for Medicare or Medicaid, lacked

the resources to pay the bill directly, and could document

that he or she qualified for participation in the institution's

charitable care program. As a practical matter, there was little

to distinguish the way in which Provena Hospitals dispensed

its "charity" from the way in which a for-profit institution

would write off bad debt. Under similar circumstances,

our appellate court has consistently refused to recognize a

medical facility's actions as the bestowal of charity within

the meaning of section 15-65 of the Property Tax Code (35

ILCS 2001*15-65 (West 2002)). See Rivers•ide;lfedical Center

i,, Departnient ofRevenue, 342 111.App.3d 603, 608-09, 276

III.Dec_ 1008, 795 N.E:2d 361 (2003);,-llivia Aledical Center

v. Departtnent oJ'Rev-enue, 299 III.App.3d 647. 651-52, 234

I11.Dec. 23, 702 N.E.2d 189 (1998); Highland Park. Hospital

t-. Departntent ofRevenue, 155 ill.App.3d 272, 280-81, 107

I1t.Dec. 962, 507 N.E.2d 133t ( 1987). The appellate court's

decision in the present case is in accord with this line of

precedent.

***29 **1150 ministry PCMC was purportedly obligated

to advance. One of those values was that the institution was to

"distinguish itself by service to and

advocacy for those people whose

social condition puts them at the

margins of our society and makes

them vulnerable to discrimination:

the poor[,] the uninsured and the

underinsured."

If the number of poor, uninsured and underinsured residents

of Champaign County was as insignificant as PCMC's

charitable care program reflects, the opportunities for Provena

Hospitals to further its mission there would be virtually

nonexistent. And if the opportunities were so limited, it is

difficult to understand why Provena Hospitals would continue

to devote its resources to serving that community. The only

plausible explanation would be that its principle purposes

in operating PCMC were, in reality, more temporal than it

professes.

The argument is problematic for other reasons as well.

Federal census figure show that approximately 13.4% of
Champaign County's more than 185,000 residents have
incomes below the federal poverty guidelines. That amounts
to nearly 25,000 people. In addition, nearly 20,000 county

residents are estimated to be without any health-care

coverage. There is no reason to believe that these groups

of indigent and/or uninsured citizens are any healthier than

the population at large. To the contrary, experience teaches

that such individuals are likely to have significant unmet

health-care needs. If Provena Hospitals were truly using

the PCMC complex exclusively for charitable purposes, one

would therefore expect to see a significant portion of its

annual admissions served by Provena Hospitals' charitable

care policy. Instead, as we have noted, a mere 302 of its

110,000 admissions received reductions in their bills based

on charitable considerations.

The minimal amount of charitable care dispensed by Provena

Hospitals at the PCMC complex cannot be rationalized on

the grounds that the area's residents did not require additional

services. For one thing, the argument that there really was no

demand for additional charitable care in Champaign County

is one that Provena Hospitals cannot comfortably make. That

is so because such a contention, if true, would bring into

question *399 the veracity of the corporation's claim that

it is committed to the values of the Catholic health-care

[271 *400 Further undermining Provena Hospitals' claims

of charity is that even where it did offer discounted

charges, the charity was often illusory. As described earlier

in this opinion, uninsured patients were charged PCMC's

"established" rates, which were more than double the actual

costs of care. When patients were granted discounts at the

25% and 50% levels, the hospital was therefore still able

to generate a surplus. In at least one instance, the discount

was not applied until after the patient had died, producing

no benefit to that patient at all. Moreover, it appears that in

^ ... .. . .. _ ..
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every case when a "charitable" discount was granted or full

payment for a bill was otherwise not received, the corporation

expected the shortfall to be offset by surpluses generated by

the higher amounts it was able to charge other users of its

facilities and services. Such "cross-subsidies" are a pricing

policy any fiscally sound business enterprise might employ.

We cannot fault Provena Hospitals for following this strategy,

and there is no question that an institution is not ineligible for

a charitable exemption simply because those patients who are
able to pay are required to do so. Si.cters o/'the Third Or-der
nJ'S't. Fi-ancis r, Board a/'Review, 231 fli. 317, 321, 83 N.E-

272 (1907). We note merely that such conduct is in no way

indicative of any form of charitable purpose or use of the

subject property. I I

**1151 ***30 [28) The minimal amount of free and
discounted care provided at the PCMC cannot be excused
under the theory that aid to indigent persons is not a
prerequisite to charity. In the context of mttnicipal taxation,
we recently reaffirmed that, under Illinois law, charity "is
*401 not confined to the relief of poverty or distress or to

mere almsgiving" but may also include gifts to the general
public use from which the rich as well as the poor may benefit.
Qtrad Cities Open, Inc v, City ofSilvis, 208 f IL2d 498, 5 t 0--
1 1, 281 III.Dec. 534, 804 N_E.2d 499 (2004), quoting People
v. YoungiYlen's Chr•istian Assit of`Chicago, 365 [1l. 1 181 122,
6 N.E.2d 166 ( 1936). It is a fundamental principle of law,

however, that a gift is "a voluntary, gratuitous transfer of
property by one to another," and that "[i]t is essential to a gift
that it should be without consideration." a/r.trtin ,^. :Ilartin,
202 111, 382, 388, 67 N.E. 1( I903 ). When patients are treated
for a fee, consideration is passed. The treatment therefore

would not qualify as a gift. If it were not a gift, it could not
be charitable.

Provena Hospitals argues that the amount of free and

discounted care it provides to self-pay patients at the PCMC

complex is not an accurate reflection of the scope of its

charitable use of the property. In its view, its treatment

of Medicare and Medicaid patients should also be taken

into account because the payments it receives for treating

such patients do not cover the full costs of care. As noted

earlier in this opinion, however, participation in Medicare

and Medicaid is not mandatory. Accepting Medicare and

Medicaid patients is optional. While it is consistent with

Provena Hospitals' mission, it also serves the organization's

financial interests. In exchange for agreeing to accept less

than its "established" rate, the corporation receives a reliable

stream of revenue and is able to generate income from

hospital resources that might otherwise be underutilized.

Participation in the programs also enables the institution to

qualify for favorable treatment under federal tax law, which

is govemed by different standards.

Mindful of such considerations, our appellate court has held

that discounted care provided to Medicare and Medicaid

patients is not considered charity for purposes *402 of

assessing eligibility for a property tax exemption. See

Riverside ;6ledical Center t I)epartment nf Revenue, 342

iI1.App.3d at 610, 276 i1l.Dec, 1008, 79-i N.E2d 361: see
also ,4livia ;Lfedical Center v. Department of Revenite, 299

III.App.3d at 651-52. 234 lll.Dec. 23, 702 v.E.2d 189

(charitable real estate exemption denied to medical center

where, inter alia, most of the center's revenue was derived
from patient fees and the majority of those fees were Medicaid

payments). Similarly, the Catholic Health Association of

the United States, one of the signatories to a friend of the

court brief filed in this case in support of Provena Hospitals,

does not include shortfalls from Medicaid and Medicare

payments in its definition of charity. Provena Health itself

adopted this view. The consolidated financial statements

and supplementary information it prepared for itself and its

affiliates for 2001 and 2002 did not identify any costs or
charges incurred by PCMC in connection with subsidizing

Medicaid or Medicare patients in its explanation of "charity

care." That being so, it can scarcely complain that such costs

and charges should have been included by the Department in

evaluating Provena Hospitals' charitable contributions. 12

**1152 ***31 (29] Provena Hospitals asserts that

assessment of its charitable endeavors should also take into

account subsidies it provides for ambulance service, its

support of the crisis nursery, donations made to other not-for-

profit entities, volunteer initiatives it undertakes, and support

it provides for graduate medical education, behavioral health

services, and emergency services training. This contention

is problematic for several reasons. First, while *403 all

of these activities unquestionably benefit the community,

community benefit is not the test. Under Illinois law, the

issue is whether the property at issue is used exclusively for

a charitable purpose. 13

Provena Hospitals' decision to make charitable contributions

to other not-for-profit entities does not demonstrate an

exclusively charitable use of the PCMC complex, Indeed.

it tells us nothing about the use of the property at all. It is

relevant only with respect to the question of how Provena

Hospitals elected to disburse funds generated by the facility.
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That, however, is not dispositive. The critical issue is the use

to which the property itself is devoted, not the use to which

income derived from the property is employed. See 0t1= o(

LawrenceviUe v. :'4frirwelt, 6 I11.2d 42, 44, 126 N.E.2d 671

(1955); see also People ex rel. Goocrntan v. University of'

Illinois Foundation, 388 tfl. 363. 374, 58 \T.E.2d 33 (1444)

("the test [is] the present use of the property rather than the

ultimate use of the *404 proceeds derived from the property

sought to be exempted"). 14

With respect to the ambulance subsidy, the costs for most

patients who were transported by ambulance appear to have

been covered by third-party insurers. The deficit claimed by

Provena may therefore result primarily from the reduced rates

insurers are allowed to pay, something which clearly would

not qualify as charitable in nature. How much, if any, is

attributable to free or discounted service provided to those

who could not afford to pay is not apparent from the record. 15

We fiurther note (1) that there is no evidence that any of

the 43 parcels for which an exemption is sought was ever

used directly or indirectly for the ambulance service, and

***32 **1153 (2) that the ambulance service provided

noncharitable benefits to the institution. It complemented

PCMC's emergency room, which it was required by law to

provide and which was operated by a for-profit corporation,

and enhanced PCMC's ability to fill its beds and cover its

fixed costs.

The amount Provena Hospitals devoted to emergency medical

services suffers from similar problems. These services,

which were described as training "prehospital responders and

providers in how to most effectively respond to patients in

need as they are responding and transporting those patients to

the hospital," are furnished to "about 175 different agencies

throughout Central Illinois." There is no indication that any

of that training actually occurs on the premises of the PCMC

complex. Indeed, from the record before us, we cannot tell

whether any of this training even occurs in Champaign

County.

Provena Hospitals' reliance on this expense is problematic

for other reasons as well. None of the taxing bodies affected

by the exemption sought by Provena here is claimed to

be responsible for training health-care professionals, and

they are certainly not responsible for training health-care

professionals outside their jurisdictions. As a result, Provena

Hospitals' decision to support this training does not relieve

any of these taxing bodies of any burden they would otherwise

be required to bear. Another key element for charity eligibility

is therefore *406 absent. We further note that the decision to

train "prehospital responders and providers" is not necessarily

altruistic. In a competitive health-care environment, it may be

an effective means for increasing awareness of the hospital,

encouraging others outside the immediate community to use

its services.

The volunteer classes and services cited by Provena Hospitals

included such items as free health screenings, wellness

classes, and classes on handling grief. Again, while beneficial

to the conununity, they were not necessarily charitable.

Private for-profit companies frequently offer comparable

services as a benefit for employees and customers and

a means for generating publicity and goodwill for the

organization. 16

*405 The behavioral health subsidy listed by Provena

Hospitals involved operation of two shelters, one primarily

for adult men and the other for runaway teens. These shelters

do not appear to have been located on the PCMC complex,

and the connection between the medical services offered at

PCMC and the operation of the shelters was not explained.

So far as we can tell, the only relationship between the

PCMC complex and the shelters is that PCMC's owner helped

support the shelters fmancially. As in the case of donations

to other charitable organizations, however, that does not

demonstrate that the subject property is used exclusively for

charitable purposes.

Provena Hospitals' reliance on expenses associated with the

medical residency program is also problematic. The record

indicates that the program is run by the University of

Illinois and that Provena Hospitals receives reimbursement

for participating in it. Although the corporation apparently

does not believe that the reimbursement covers the full actual

costs of its affiliation with the residency program, PCMC's

president and chief operating officer, who testified about

this item at the ***33 **1154 administrative hearing, did

not explain how the claimed shortfall was computed. We

note, moreover, that in addition to generating direct payments

from the University, Provena Hospitals' participation in

the program unquestionably adds to PCMC's prestige and

enables it to supplement its medical staff with well-trained,

if inexperienced, physicians. While we cannot exclude the

possibility that there is some charity in this relationship, it is

difficult to know in which direction such charity flows, from

Provena Hospitals to the University of Illinois or vice versa.

2J, 4, ..Ji'-. ^3o3a ti.,faF.S Ji2.^ fiYf tC tcsi 7
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3That leaves only the $25,851 Provena Hospitals attributes to
crisis nursery services and support. The nursery services to

which Provena Hospitals refers are provided by the Crisis

Nursery in Urbana_ Crisis Nursery is a separate not-for-

profit entity_ Although some PCMC employees serve on

its board of directors, it has no corporate affiliation with

PCMC or Provena Health. Crisis Nursery paid to construct

the facilities it uses and maintains its own staff. The land

on which its facilities are situated is, however, owned by

Provena Health. Provena Health allows Crisis Nursery use of

the land under a long-term lease for a nominal rent of $1 per

year. Provena *407 also furnishes various in-kind services

to the nursery including telephone service, utilities, building

and grounds maintenance, laundry, meals, occasional medical

consultations for children using the nursery, and meeting

space at PCMC for meetings and other events. In addition,

Provena Hospitals periodically helps sponsor fund raising

events held by the Crisis Nursery.

As its name implies, the Crisis Nursery provides a temporary

haven for young children whase families are experiencing

soine form of crisis. When parents reach the point, for

whatever reason, that they are incapable of caring for their

children or pose a threat to their children's well-being, the

Crisis Nursery will take the child in temporarily. It sometimes

also admits children when mothers who are making the

transition from welfare to the work force need child assistance

in order to manage their work schedules. The goal, always,

is to protect children from situations in which they may be at
heightened risk of abuse or neglect.

the remaining 39 parcels comprising the PCMC complex.

Moreover, even as to these four parcels, the claim for

exemption must fail. That is so because a critical qualification

for the exemption is absent. For the reasons set forth earlier in

this opinion, Provena Hospitals, the actual owner of the four

parcels, failed to meet its burden of establishing that it is a

charitable institution. Without charitable ownership as well as

charitable use, no exemption ***34 **1155 is permitted.

The Department of Revenue was therefore correct when it

denied Provena Hospitals' request for a charitable exemption

as to any of the 43 parcels comprising the PCMC complex_

[301 [311 We likewise find no error in the Department

of Revenue's rejection of Provena Hospitals' request for a

religious exemption under section 15-40(a)(1) of the Property

Tax Code (35 ILCS 200% 1 5-40(a)( l)(West 2002)). To

qualify for an exemption under that statute, the property in

question must be used exclusively for religious purposes.

There is no all-inclusive definition of religious purpose for

tax cases. Whether an entity has been organized and operated

exclusively for religious purposes is determined from its

charter, bylaws, and actual method and facts relating to its

operation. See Fcrirview Ftut=en i,, Departme;tt o/'Revenue,

153 111 App.3d 763, 774, 106 II1.Dec. 634, 506 N,E.2d 341

(1987), citing Ser-ipture Press FouJidatiwe v. Annunzio, 414

Ill, 339, 349, I I I N.E:.2d 519 (1953). As with the claim for

a charitable exemption, it was Provena Hospitals' burden to

show, by clear and convincing evidence, that it satisfied these

requirements. As with its claim for a charitable exemption, it
failed to do so.

The Crisis Nursery is designed for infants and children up

to age five. The facility allows children to stay overnight,

if necessary, for up to three days, though longer stays

are sometimes permitted. During these stays, the Crisis

Nursery feeds and bathes the children and provides them with

"developmentally appropriate activities." Post-visit family

support services are offered in order to help improve

parenting skills and stabilize children's home environments.

The Crisis Nursery also serves as a conduit for various social

services for poor families and children in need.

Of the 43 real estate parcels involved in this, the four utilized

by the Crisis Nursery may have the strongest claim on being

used exclusively for charitable purposes. Even if we assume

an exclusive charitable use to have been established, however,

it would not aid Provena Hospitals' position. Charitable use

of these four parcels would not, under any legal theory, be
sufficient to also *408 confer a charitable exemption on

Provena Hospitals' claim to a religious exemption is founded

largely on the proposition that it is, itself, a ministry

of the Catholic Church. A threshold problem with this

argument is that the facts cited to suppoit it pertain

to PCMC, not Provena Hospitals. According to evidence

presented in the administrative proceeding, *409 which we
cited earlier in this opinion, the articles of consolidation

adopted when Provena Hospitals was formed state that its

purpose is to "coordinate the activities of Provena Hospitats'

subsidiaries or other organizations that are affiliated with

Provena Hospitals as they pursue their religious, charitable,

educational and scientific purposes" and " to offer at all

times high quality and cost effective healthcare and human

services to the consuming public." While there is plainly a

religious component to this mission, advancing religion is not

ideniaiied as the corporation's dominant purpose.

._. ..,..... _. .. . .,... .
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Provena Hospitals suggests that we cure this evidentiary

problem by imputing the religious values underlying the

church's support ofPCMC to Provena Hospitals itself. But we

can no more do that than we could deem the corporation a

charity based on what PCMC alone did. Such a course would

require that we resolve facts and debatable questions in favor

of exemption. The law requires just the opposite.

[321 Even if Provena HospitaIs could overcome this

obstacle, its claim to a religious exemption for the 43 parcels

at issue in this case would fail. Religious purpose is not

determined solely by the professed motives or beliefs of

the property's owner. A court must also take into account

the facts and circumstances regarding how the property is

actually used. See People ex ret, LfcCullou;(r r•: I)eectsc.lae

Evangeli.sch Lutherische Jehovah Gemeinde Ungeanderter

Auosburgische Confession, 249 IIl. 1321, 136. 94 N.E. 162

(191 1). As the appellate court recently observed, intentions

are not enough. We must ask whether, in actuality or practice,

the building is used primarily for a religious purpose. "In a

sense, everything a deeply devout person does has a religious

purpose," the court explained,

"[b]ut if that formulation determined the exemption from

property taxes, religious identity would effectively be the

sole criterion. A church could open a restaurant, for *410

instance, and because waiters attempted to evangelize

customers while talang their orders, the restaurant would

be exempt. But the operation of a restaurant is not

necessary for evangelism ***35 **1156 and religious

instruction, although, like any other social activity, it can

provide the occasion for those religious purposes." See

Fcrith Builder.s Church, Inc_ v_ Depcft•tntent oJ'Revenate. 378

Ill.App.3d 1037, 1046, 318 III,Dec. 133, 882 N.E.2d 1256

(2008) (denying a religious exemption for property used

by a church group for a fee-based day-care center serving

infants, toddlers and preschool children).

Provena Hospitals argues that religious institutions alone

have the right to assess the religious nature of their activities

and that courts may not second-guess those assessments

without violating constitutional guarantees regarding the free

exercise of religion (see 111. Const, I 970, art. T. § 3; U.S.

Const., amend. I). If Provena Hospitals' argument were valid,

it would mean that the church rather than the judiciary is the

ultimate arbiter ofwhen and under what circumstances church

property is exempt from taxation under the constitution and

statutes of the State of Illinois. Provena Hospitals has not
cited any authority to support such a claim, nor was it raised

by Provena Hospitals in its petition for leave to appeal. It

is therefore not properly before us. See 6ine Str-eet Clinic v.

FlealthLink, Irrc., 222 111.2d 276, 301, 305 III.Dec. 617. 856

N.E.2d 422 (2006); People v, Ff'hit/ield, 228 Ill.2d 502, 509,

321 l1l.Dec. 233, 888 N.E.2d 1166 (2007).

*411 CONCLUSION

For the foregoing reasons, the Department of Revenue

properly denied the charitable and religious property tax

exemptions requested by Provena Hospitals in this case. The

judgment of the appellate court reversing the circuit court and

upholding the Department's decision is therefore affirmed.

Affirmed.

Chief Justice FITZGERALD and Justice THOMAS

concurred in the judgment and opinion.

Justice BURKE concurred in part and dissented in part, with

opinion, joined by Justice FREEMAN.

Justices KILBRIDE and GAR-i%RaN took no part in the
consideration or decision of this case.

In this case, the record clearly established that the primary

purpose for which the PCMC property was used was

providing medical care to patients for a fee. Although

the provision of such medical services may have provided

an opportunity for various individuals affiliated with the

hospital to express and to share their Catholic principles

and beliefs, medical care, while potentially miraculous, is

not intrinsically, necessarily, or even normally religious in

nature. We note, moreover, that no claim has been made that

operation of a fee-based medical center is in any way essential

to the practice or observance of the Catholic faith.

Justice BURKE, concurring in part and dissenting in part:

I join that portion of the plurality opinion which holds that

Provena Hospitals failed to demonstrate it was entitled to a

refigious exemption based on the lack of sufficient evidence.

See 236 I11.2d at 390-93, 339 III.Dec. at 33-35, 925 N.E.2d

at 1154-56.

I also join the plurality opinion's conclusion that Provena

Hospitals failed to establish it is a charitable institution. The

defming characteristics of a charitable institution include,

inter alia, that the institution dispenses charity to all who

t « F,i,31y1^?kt4_ '^1r Th ,,,rF,.7,o iNo .:la n ..> >g1na1
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need it and apply for it, and that it does not appear to place
any obstacles in the way of those who need and would avail

themselves of the charitable benefits it dispenses. ***36
**1157 Alethodist Old Peoples Hame v. Korzen. 39 111.

2d 149, 157- 233 v.L,2d 537 ( 1968), There is evidence
in the record detailing Provena Covenant Medical Center's
(PCMC) charity care policy, evidence that PCMC's staff
engaged in outreach efforts to conununicate the availability
of charity care and encouraged patients to apply, and evidence

that charitable care would be considered by PCMC at any

time. However, there is no such evidence in connection

with Provena Hospitals, the actual owner of the subject
property. Accordingly, the record in the case at bar is

inadequate to establish that Provena Hospitals is a *412

charitable institution, a necessary prerequisite to receiving a

charitable exemption. For this reason alone, I agree with the
plurality that Provena Hospitals is not entitled to a charitable
exemption in this case.

I do not join that portion of the plurality opinion which

addresses the doctrine of charitable use. Without citation

to authority, the plurality holds that Provena Hospital's use

of the property in 2002 was not a "charitable use" because
the charity care provided was de minimus. Specifically,
the plurality concludes that "there was ample support

for the Department of Revenue's conclusion that Provena

failed to meet its burden of showing that it used the

parcels in the PCMC complex actually and exclusively

for charitable purposes. As our review of the undisputed

evidence demonstrated, both the number of uninsured

patients receiving free or discounted care and the dollar value
of the care they received were de minimus." 236 I11.2d at
397, 339 II1.Dec. at 28, 925 N.E.2d at 1149. 1 disagree with

this rationale. By imposing a quantum of care requirement

and monetary threshold, the plurality is injecting itself into
matters best left to the legislature.

presuppose the existence of one. To say that an institution
must devote a certain percentage of its time or resources to

charity before it merits a tax exemption places an artificial

parameter on the charitable institution *413 statute that is
unsanctioned by the Legislature." FIe.rJiarr.l, 474 Mich. at 213,
713 N.W.2d at 745.

Not only did the FI%exJ'ord court reject a monetary threshold
because it was not provided for in the statute, the court also

believed it would be unwise to impose such a requirement,
finding that such a requirement "would be, by its very nature,
quite arbitrary." IT'e.tJord, 474 Mich. at 213, 713 N.W.2d at
745, In addition, the court stated:

"As petitioner aptly pointed out, there are multiple reasons

why inventing legislative intent in this regard would be

ill-advised and most unworkable. In fact, the difficulties

with fonnulating a monetary threshold illuminate why

setting one is the Legislature's purview, not the courts'.

To set such a threshold, significant questions would have

to be grappled with. For instance, a court would have

to determine how to account for the indigent who do

not identify themselves as such but who nonetheless fail

***37 **1158 to pay. A court would have to determine

whether facilities that provide vital health care should be

treated more leniently than some other type of charity

because of the nature of its work, or even if a health

care provider in an underserved area, such as petitioner,

is more deserving of exemption than one serving an area

of lesser need. A court would need to consider whether

to premise the exemption on whether the institution had a

surplus and whether providing below-cost care constitutes
charity. Clearly, courts are unequipped to handle these and
many other unanswered questions. Simply put, these are
matters for the Legislature." TYe.rf'ord, 474 Mich. at 214,
713 NW.2d at 745-46.

The legislature did not set forth a monetary threshold for

evaluating charitable use. We may not annex new provisions

or add conditions to the language of a statute. Hirres v.
Departmeul qf Puhlic <1irl, 221 Ill.2d 222, 231. 302 Ill.Dec.
711, 850 N-E-2d 148 (2006). Yet, this is exactly what the
plurality does. The Michigan Supreme Court in LG'etf'ord
Medical Group v, C:in, of Cadillac, 474 ;VGch., 192, 713
N,W-2d 714 ( 2006), aptly set out this principle. In GI'exford,
the court held that "there can be no threshold [dollar amount

of free medical services provided] imposed under the statute.

The Legislature provided no measuring device with which to

gauge an institution's charitable composition, and we cannot

The Wetif'ord court concluded: "[I]t does not follow that

an institution must present evidence of a particular level

of charitable care because there is no such threshold

level contained in the statute. And we refuse to create
one." (Emphasis omitted.) 6Pezj'ord• 474 Mich. at 220, 713
N.W.2d at 748.

Similarly, in :Lledical Center Hospital of Vermo,rt, Inc. v.
C'ity nf Bcrlin;fon, 152 Vt. 611, 566 A.2d 1352 (1989), the
Vermont Supreme Court, in rejecting the taxing authority's
argument that the amount of free care *414 dispensed

must exceed revenues, concluded there was nothing in any
Vetmont case that required an institution to dispense any free

' - - e ^_ T^ ^^, .^_... f^ 1 .1..„Y f`, ^^f _ ..^..... .zf y.. ._,. .e^ i'^.'t
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care to qualify as charitable for purposes of the charitable

property tax exemption- i4fedical Cettlet• Hospital of G"r;rntont,

152 Vt. at 616, 566 A.2d at 1354. In fact, the court had

previously held that "`[tJhe fact that none of its patients are

cared for without charge does not deprive [an institution] of its

charitable feature.' [Citation.]" (Emphasis omitted.) :L-fedical

Center Hospital of Vermont. 152 Vt. at 616, 566 A.2d at 1355.

The court further concluded, "[T]his state has never required

a certain percentage of free care to be rendered before finding

an organization to be a tax-exempt charity * **." Lledic•al

Center Hospitul ofVennont, 152 Vt. at 616, 566 A.2d at 1355,

The court declared: "In our opinion, pegging charitability to

a stated amount of free care rendered would not be workable

in determinating an organization's taxable status. Instead,

uncertainty would reign * **:" _tiedical Center Hospital of

Vermont, 152 Vt, at 616, 566 A.2d at 1355. Rather, "[t]he

better inquiry, it seems to us, is the one used by the trial court

in this case: whether health care was made available by the

plaintiff to all who needed it, regardless of their ability to

pay." Medical Center Hospital of Yerntont, 152 Vt. at 617,

566 A.2d at 1355.

In addition to the difficulties in formulating a monetary

threshold pointed out by the li`e.xfurd court, the 4Tedical

Center court noted another problem that would be

encountered if a quantum approach is imposed-uncertainty.

Specifically, taxability would necessarily be determined on

a year to year basis, depending upon economic factors

which are not in the control of an organization. it.fedical

Center Hospital oj' Yermont, 152 Vt. at 617, 566 A.2d at

1355. The court stated: "As plaintiff pointed out at trial,

if the economy in the Burlington area were to fall off

dramatically and unemployment to soar, fewer people would

be covered by health care insurance through employers and,

consequently, *415 more free care would be rendered to

those in need. Should the economy make a tumaround the

following year, the amount of free care given might fall

again should unemployment levels drop." :bledical Center

Hospital of Ve.rmottt, 152 Vt. at 617 n. 3, 566 A.2d at 1355

n. 3. See also Cif}> oJ' Riclrmond v, Richmond :1lemorial

Hospital, 202 Va. 86, 90, t 16 S.E.2d 79, 81-82 (1960) ("Atax

exemption cannot depend upon any such vague and illusory

concept ***38 **1159 as the percentage of free service

actually rendered. This would produce chaotic uncertainty

and infinite confusion, permitting a hodgepodge of views on

the subject. Thus there would be no certainty nor uniformity

in the application of the section involved").

I find these authorities persuasive. I do not believe this court

can, under the plain language of section 15-65, impose a

quantum of care or monetary requirement, nor should it

invent legislative intent in this regard. Setting a monetary

or quantum standard is a complex decision which should be

left to our legislature, should it so choose. The plurality has

set a quantum of care requirement and monetary requirement

without any guidelines. This can only cause confusion,

speculation, and uncertainty for everyone: institutions, taxing

bodies, and the courts. Because the plurality imposes such a

standard, without any authority to do so, I cannot agree with it.

I also disagree with the plurality's conclusion that Provena

Hospitals was "required to demonstrate that its use of the

property helped alleviate the financial burdens faced by the

county or at least one of the other entities supported by the

county's taxpayers." 236 I11.2d at 396 n. 10, 339 III.Dec. at

27 n. 10, 925 N.E.2d at 1148 n. 10. Alleviating some burden

on government is the reason underlying the tax exemption

on properties, not the test for determining eligibility. Despite

acknowledging this (236 Il1,2d at 395-96, 339 I11,Dec. at

26-27, 925 N.E,2d at 1147-48), the plurality converts this

rationale into a condition of charitable status. I neither agree

with this, nor do I believe that Provena Hospitals failed to

show it alleviated some burden on government.

*416 In 13:'exford. the court, similar to the plurality, defined

charity as:

"`[Charity] * * * [is] a gift, to be applied consistently with

existing laws, for the benefit of an indefinite number of

persons, either by bringing their minds or hearts under the

influence of education or religion, by relieving their bodies

from disease, suffering or constraint, by assisting them to

establish themselves for life, or by erecting or maintaining

public buildings or works or otherwise lessening the

burdens of govemment.' " Jtie_rfordi, 474 Mich. at 211, 713

N.W.2d at 744, quoting Retirement Homes o/'tlre Detroit

Annual Conference of the United Methodist Church, lnc.

v. Sylvan 7'ownship, 416 Mich. 340. 348-49, 330 N.W.2d

682. 686 (1982), quoting Jackson v. Phillips, 96 Mass. 539,

55fi (1867).

See 236 I11.2d at 394-95, 339 Ill.Dec. at 26, 925 N.E.2d at

1147, quoting Crerar v. Williams, 145 I ll. at 643, 34 N.E. 467,

quoting Jackson v. Phillips, 96 14tass. 539, 556 (1867).

The Michigan court then concluded: "Implicit in the

definition is that relieving bodies from disease or suffering

is lessening the burden of government." (Emphasis omitted.)

,1c^EiYl 1^ (ta• " _. ^f11 21
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Wetfvrd, 474 Vtich. at 219, 713 N,W.2d at 748. That court
specifically held that "petitioner does not have to prove

that its actions lessen the burden of gove.rnment. Rather, it

has to prove, as it did, that it `reliev[es] their bodies from

disease, suffering or constraint,' which is, by its nature, a

lessening of the burden of government." IF'e.,r/brd, 474 ;lrlich.
at 219, 713 N.W.2d at 748. 1 believe the Michigan Supreme
Court's conclusion is correct. While "lessening the burden

of government" is a component of the defmition of charity,

it is inextricably tied to the public policy justifying the

exemption itself and is not a requirement for demonstrating

entitlement to the exemption. The plurality here errs in

requiring Provena Hospitals to specifically demonstrate some

burden of ***39 **1160 govemment it relieved. There is

For the above reasons, I cannot join in the charitable use

portion of the plurality opinion. I note that the discussion of

charitable use does not command a majority *417 of the

court and, therefore, is not binding under the doctrine of stare
decisis.

Justice FREEVIA-N joins in this partial concurrence and
partial dissent.

Parallel Citations

236 i11.2d 368, 925 N.E.2d 1131

no such requirement.

Footnotes

[ According to Provena Health's table of organization, its other three units are Provena Senior Services, which operates numerous

nursing homes and adult care facilities; Provena Home Care; and Provena Ventures, which consists of Provena Properties and Provena

Enterprises. Provena Enterprises, in turn, is comprised of Medicentre Laboratories and Bennett Operating Company.

^ In subsequent years, Provena Hospitals altered its advertisements and increased its efforts to communicate the availability of charity

care to patients. The case before us is concerned only with the situation as of 2002. With respect to that time period, the Director

of Revenue bluntly concluded that "the record does not show that [PCMC] made any material effort to publicize the availability of
charity cate tu those who were most in need of it."

3 Of course, to the extent this policy addresses racial and other forms of noneconomic discrimination, it does not concern "charity" at

all as we use that term today. Treating all persons equally regardless of such factors as race, religion or gender is no longer considered
a matter of grace. In most situations, it is a legal requirement.

4 Uninsured patients appear to have been billed for services at PCMC's full "established" rates. Using Provena Hospitals' figures, its
actual cost of service was only about 47% of the price it charged such patients. As a result, the corporation could still garner a surplus
in cases where it conferred discounts at the 25% and 50% levels.

5 Provena Hospitals' explanation for utilizing collection agencies was that its own financiat system "[did] not have a mechanism for
sending statements to patients on a long-term basis."

6 The disparity between the amount of free or discounted care dispensed and the amount of property tax that would be saved through
receipt of a charitable exemption is in no way unique to the case before us here. Excluding bad debt, "the amount of uncompensated

care provided by as many as three-quarters of nonprofit hospitals is less than their tax benefits." J. Cotombo, Federal cti ,State Tax
Ex-emption Policy. ,t-fedical Deht & Healzhcare for the Poor, 5 t St,. Louis U.I. 433, 433 u. 2(2007).

7 Provena Hospitals subsequently managed to obtain a refund of the tax pending this appeal. The propriety of that refund is the subject

of a separate appeal, and Provena has acknowledged that it could be ordered to repay any taxes legally levied against it.

8 In tuming down Provena Hospitals' claim for a religious exemption, the Director wrote that he was concurring "with the ALJ's
recommendation that the property does not qualify for the religious purpose exemption." Because the ALJ did not address the religious
purpose exemption, this was obviously a misstatement by the Director. It is evident, however, that the Director did not believe that
the hospital complex was entitled to a property tax exemption under any of the bases claimed, including use for religious purposes,
and his decision is the one under review.

9 Even where review is de novo, an agency's construction is entitled to substantial weight and deference. Courts accord such deference

in recognition of the fact that agencies make informed judgments on the issues based upon their experience and expertise and serve
as an informed source for ascertaining the legislature's intent. See rtlexrof,rolitan 44"arer Rceclantation District of Greater Chicago r.
Del.7arhnenf o/'Rcvenue, 313 ll1.App,3d 469, 475, 246 Ill.Dec. 273, 729 iti,l:,?d 924 (2000).

j(} In reaching this conclusion, we do not mean to suggest that Provena Hosnitals' entitlement to a charitable prope_rty tax exemption
was dependent on its ability to show that its use of the PCMC parcels reduced the burden on each of the affected taxing districts. It
was, however, required to demonstrate that its use of the property belped alleviate the financial burdens faced by the county or at
least one of the other entities supported by the county's taxpayers.

_ .. ... ,^._. .. ..., _,..
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Some commentators have been more pointed in assessing the charitable nature of this practice. See M. Bloche, Nealth Policv Below

the 6Y?tterline• klediraf Care & the Cliar•itable Frenrptioit, 80 Nrlinn. L.,Rev. 299. 355 ( 1995) ("the imagery of charity rings hollow

when it comes to hospitals" because, most obviously, "the free care provided by nonprofit hospitals is financed largely by private

payers, who are hardly inspired by donative benevolence")_

l2 It would, in fact, be anomalous to characterize services provided to Medicare and Medicaid patients as charity. That is so because,

as the Department correctly points out, charity is, by definition, a type ofgift and gifts, as we have explained, must, by definition, be

gratuitous. Hospitals do not serve Medicare and Medicaid patients gratuitously. They are paid to do so.

(3 Illinois' charity requirements distinguish our property tax exemption standards from the requirements a hospital must meet in order to

qualify for tax-exempt status under the Internal Revenue Code. When the Medicare and Medicaid programs were being established

in the late 1960s, there was concem that many hospitals would lose their federal tax exempt status because there would no longer

be sufficient demand for charity care to satisfy IRS requirements. In response, the IRS loosened its previous standards, under which

hospitals were required to provide financial assistance to those who could not afford to pay for services, and began to measure a

hospital's eligibility for tax exemption by utilizing other "community benefit" factors. Adoption of this community benefit standard

"abandoned charity care as the touchstone of exemption at the federal level." See 37 Loy. U, Chi. L3, at 497. Illinois has not adopted

this approach. Although our General Assembly now requires certain hospitals in Illinois to file annual "community benefits plans"

with the Illinois Attorney General's office (see 210 ILCS 761 et seq. (West 2006)) that requirement is not part of the Property Tax

Code and does not purport to alter Illinois law with respect to property tax exemptions.

14 Even as to the nature of Provena Hospitals, the donations tell us little. Charitable contributions, after all, can be made by anyone.

They are not the exclusive or even the primary domain of charitable organizations.

15 We do know from testimony presented by PCMC's chief financial officer at the administrative hearing that none of it involved

Medicaid or Medicare patients.

16 That such programs can serve as an effective advertising tool was well understood by PCMC's management, which explained that

part of the reason for the programs they offered was to let the community know "where they can go for services if they need more

health care"

End of Document 7 20114 Thomson Reute^ s. No cisim to origiral U.S, Goveniment Nr'orks.
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384 I1I.APP•3d 734
Appellate Court of Illinois,

Fourth District.

PROVENA COVENANT MEDICAL CENTER

and Provena Hospitals, Plaintiffs-Appellees,

v. [21
The DEPARTMENT OF REVENUE OF the

STATE of Illinois; and Brian A. Hamer, in His

Official Capacity as Director of the Illinois

Department of Revenue, Defendants-Appellants.

No. 4-07-0763. ( Aug. 26, 2008.

Synopsis

Background: Hospital owner applied to exempt non-profit

hospital from property taxes on the ground hospital was

used for charitable purposes. County board of review

recommended denying the application, and hospital owner

requested an administrative hearing. After a hearing before

an ALJ, the Director of the Department of Revenue disagreed

with ALJ's recommendation, and denied hospital a charitable

use exemption and a religious use exemption. Hospital filed

a complaint for administrative review. The Circuit Court,

Sangamon County, Patt-ick J. Londrigan, J., reversed, and

Director appealed.

Holdings: The Appellate Court, Appleton, J., held that:

[ l] hospital was not entitled to charitable use exemption from

property taxes, though owner was a non-profit, and

[2] hospital was not entitled to religious use exemption, as

it resembled a business with religious overtones more than

property primarily used for religious purposes.

Circuit Court reversed.

West Headnotes (23)

[ll Taxation
0- Scope of review

In an appeal of a Department of Revenue

decision, the Appellate Court reviews the

Department's decision, not the circuit court's

decision.

Cases tha; cite this headnote

Adininistrative Law and Procedure

t^- Particular t)uestions, Review of

Administrative Law and Procedure

a Weight of evidence

Administrative Law and Procedure

t- Law questions in general

There are the three different standards of review

in administrative-review cases; manifest weight

of the evidence for questions of fact, de novo for

questions of law, and clear error for questions of

fact and law mixed together-

2 Cases that cite this headnote

[31 Taxation

9^- Scope of revimv

Decision by Department of Revenue that hospital

was not entitled to charitable exemption or

religious exemption from property taxes would
be review by Appellate Court for clear error,

though the facts were undisputed, as the question

on appeal was the application of the law to

the facts. S.H.A. 35 ILCS 200;`15-40(a)(1), 15-

65(a).

Cases that cite this headnote

141 Adtninistrative Law and Procedure

0- Law questions in general

Adnainistrative Law and Procedure

4-- Deference to agency in general

When the parties to an administrative appeal

disagree on the meaning of legislation or case

law, the court resolves the disagreement de novo.

[51

Cases that cite this headnote

Administrative Law and Procedure

4- Per;nissible ot- reasonable construction

Nli ^. _ ^ ^, ^ ' ^ I ._ ^ . ^ !; i ., k .
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^94

In an administrative appeal a court defers to an

agency's interpretation of an ambiguous statute

that the agency administers if the interpretation
is reasonable.

Cases tiiai cite this lieadnote

taxes it will not suffice that the property is
exclusively used for charitable or beneficent
purposes; by statute the owner of the property

must be a charitable organization. S®l i.A. Const.
Art. 9, § 6; S.H_A. 35 IT_CS 200/15--65(a).

(6] Taxation

d= Cieneral iules of construction

Taxation

Q-- Presumptions and burden of proof

An owner in an administrative appeal in a

property tax proceeding has the burden of

proving, clearly and conclusively, its entitlement

to claimed exemptions, and the Director of

the Department of Revenue has to resolve all

debatable questions in favor of taxation without

giving an unreasonably narrow construction to
the statute.

Cases that cite this licadnote

171 Taxation
ii'- Power to exempt in general

The Generai Assembly may not broaden or add

to the property tax exemptions allowed by the
Illinois Constitution. S.H.A. Const. Art, 9, § 6.

Cases that cite this hcaduote

[81 faxlttlon

10- Grants of'exemptioiu or of authority to

exentpt

The General Assembly may restrict or limit

any property tax exemption over and above
the restrictions or limitations in the Illinois
Constitution. S,H.A. Coust. Art. 9, § 6.

Cases that cite this headnote

(9] Taxation

a- C.haracter, purpose, and activities o t'

ittstituti.ons: incidence of benefits

Taxation

ii- (lrcup8tinn arld use of pr^re!?1j"

In order for a property to be eligible for the

charitable purposes exemption from property

I Cases that cite this headnote

1101 Taxation

ta Character, putpose, and activicie,s of

institutions; incidence of benetits

There are six distinctive characteristics of

a charitable institution, for purposes of the

charitable use exemption from property taxes:

(1) the institution bestows benefits upon an
indefinite number of persons for their general
welfare, or the benefits in some way reduce the

burdens on government; ( 2) the institution has no
capital, capital stock, or shareholders and does

not profit from the enterprise; (3) the funds of
the institution are derived mainly from private

and public charity and are held in trust for the

purposes expressed in the charter; (4) charity is
dispensed to all who need it and apply for it;

(5) the institution puts no obstacles in the way

of those seeking the charitable benefits; and (6)
the primary use of the property is for charitable
purposes. S.H.A. 335 Ii,CS 2001.15-65(a).

2 C;:isei LCl11t citC th1S tfcudl}ptu

1111 Taxation

Cliaracter, purpose, arid activities of
institutions; incidence of benefits

The fundamental ground upon which all

exemptions from taxation in favor of charitable

institutions are based is the benefit conferred

upon the public by them and a consequent relief,

to some extent, of the burden upon the State to

care for, and advance the interests of, its citizens.

S.H.A. 35 iLCS 200,' 15-65(a).

C.ases that cite this he;adnote

1121 'Caxation

4- Iieaitii cai-e facilities and institutions

Hospital was not entitled to charitable use
exemption from property taxes, though hospital's
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owner was a non-profit, as providing medical

care was not per se charity, most of hospital's

income was derived from contractual charges,

only 0.7% of hospital's revenue was devoted

to charity care, owner did not establish that

those without money or property were provided

medical care without charge, hospital referred

patients with unpaid charges to collection

agencies even when a portion of the patient's

charges had been reduced pursuant to the

hospital's charity care policy, and in year at

issue hospital sent 10,085 accounts to collection

agencies while providing charity care to 302

patients. S.H.A. 35 ILCS 200?1 5-65(a).

Cases :hat cite this headnote

or in some work of practical philanthropy.

S.H.A. 35 ILCS 200: 15-65(a).

Cases that cite this headnote

1161 Taxation

4'p- Ocettpation and use of property

Taxation

*-- Property leased or ofliertil.ise used for profit

The use to which the property is devoted is

decisive, when determining whether the property

is entitled to the charitable use exemption from

property taxes, rather than the use to which

income derived from the property is employed.

S.H.A. 35 ILCS 200! 15-65(a).

[13[ Taxation

4- Character. purpose, and activities of

instittttions: incidence of benefits

Having an operating income derived almost

entirely from contractual charges goes against a

charitable identity, for purposes of the charitable

use exemption from property taxes, though this

factor, by itself, is not dispositive. S.H.A. 35

fLCS 200r'15-65(a).

I Cases that cite this headnote

[14) Taxation

-0- Charitable or Benevolcnt [nstitutions,

and Property Used for Charitable Purposes in
Generat

Whether property is exempt from taxation under

the charitable use exemption is highly dependent

on the facts of each case. S.H.A. Const. ?rt. 9. §

6; S.H.A. 35 ILCS 200-15-65(a).

Cases that eite this Iteadnote

[t5j Taxation
?;- Cltaracter, piupose, and activities of

institutions; incidence ofbenetits

The term "charitable purpose" in regard to the

charitable use exemption from property taxes

signifies concrete, practical, objective charity,

manifested by things actually done for the relief

of the unfortunate and the alleviation of suffering

Cases that cite this headaote

[17] Tazation

0- Occupation and use of property

Taxation

- Q Property leased or otherwise used for profit

Property which is used to produce income to

be used exclusively for charitable purposes may

not be exempted from taxation, the test being,

instead, the present use of the property rather

than the ultimate use of the proceeds derived

from the property sought to be exempted. S.H.A.

35 ILCS 200? 15 -65(a).

Cases that cite this headnote

1181 Taxation

^&- Health care ftcilities and institutions

Whether or not a hospital is a charity for purposes

of the charitable uses exemption from property

taxes is to be detennined by the treatment which

the patients receive at the hands of those in

charge of the hospital. S.H.A. 35 ILCS 200,15-
65(a).

Cases tht3t cite this headnote

[191 Taxation

Q- Subsequent review

Department of Revenue forfeited the defense

of failure to exhaust administrative remedies

^. ^
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in regard to the religious purposes exemption

from property taxes, in proceeding on request

for charitable and religious use exemptions from

property taxes by owner of hospital, where the

Department failed to raise that defense in owner's

action for administrative review in the circuit

court, and the Director of the Department in

his decision addressed the substantive merits

of owner's claim of an exemption for religious
purposes. S.H.A. 35 ILCS 200:' 15-10(a)(1).

C'a,es that cite this hoadne>te

I C.ases that cite this headnote

1221 Taxation

t^- Religious sacieties and institutions, and

property used for r1^iigliou, purpose,

If the operation of the property is businesslike

and more characteristic of a place of commerce

than a facility used primarily for religious

purposes, the property is not exempt from
property taxation under the religious use
exemption. S.H.A. 35 ILCS 200/ J 5-40(a)(1).

120J Stipulations

4'- Agreed statenient of facts

Stipulation by Department of Revenue, in

proceeding on application by owner of hospital
for exemption from property taxes, that hospital's
mission was to seive as the Catholic health-

care ministry in its geographic area and that the

hospital was founded, organized and operated

as the health-care ministry of the Catholic
Church, did not compel a determination that

owner of hospital was entitled to religious

purposes exemption from property taxes, as the

hospital's actual practice, not merely its mission,

determined hospital's right to the exemption.

S.H.A. 35 ILCS 20015-40(a)(I).

Ca;,e> thar citc tl iti headnotc

1211 Taxation

4- Health care facilities and institutious

Not-for-profit hospital was not entitled to

religious use exemption from property taxes,

though hospital was founded, organized and

operated as the health-care ministry of the

Catholic Church, where 99.9% of the hospital's

patients entered into contracts to pay for their

medical services, almost all of hospital's revenue

in the amount of $115 million for the year

in question came from insurance companies,

persons paying for their own treatment and other

contractual sources, donations to hospital totaled

only $6,938, and hospital resembled a business

with religious overtones more than property

primarily used for religious purposes. S.H.A. 35
1LCS 200/15-40(a)(I).

'L Cases that cite this he;-tdnote

1231 Constitutional Law

i^- Policy

It is the legislature's job, rather than the courts',
to make public policy.

I Cases that cite this headnote

Opinion

Attorneys and Law Firms

**455 Lisa Madigan, Attomey General, of Chicago
(Michael A. Scodro, Solicitor General, and Evan Siegel
(argued) and Jolin R. Simpsort, Assistant Attorneys General,
of counsel), for appellants.

Patrick S. Cotfey (argued), Timothy M. Maggio, and Shane

BIackscone, all of Locke, Lord, Bissell & Liddcll, LLP, of
Chicago, and J. Patrick Joyce, Jr., ofBrown, Hay & Stephens,
LLP, of Springfield, for appellees.

Catherine E. Stetson and Paul A. Werner, both of Hogan
& Hartson L.L.P., and Melinda Reid EIatton and Maureen
Mudron, both of American Hospital Association, both of

Washington, D.C., for amicus curiae American Hospital
Association.

Mark D. I:)eaton, of Illinois Hospital Association, of
Naperville, amicus curiae.

James A. Sertitella and Janies C. Geoly, both of Burke,
Warren, Mackay & Serritella, P.C., of Chicago, and Lisa J.
Gilden, of Catholic Health Association of United **456
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States, of Washington, D.C., for amici curiae Illinois Catholic

Health Association, Catholic Health Association of United

States, and Catholic Conference of Illinois.

Presiding Justice APPLETON delivered the opinion of the
court:

*736 ***689 Provena Hospitals (Provena) brought an

action for administrative review of a decision by the

Director of the Illinois Department of Revenue (Department)

that Provena's property, Provena Covenant Medical Center

(Covenant) in Urbana, Illinois, did not qualify for an

exemption from property taxes. The circuit court reversed

the Director's decision, holding that Covenant was used

primarily for charitable and religious purposes and, therefore,

was exempt under sections 15-65(a) and 15-40(a)(1) of

the Property Tax Code (35 ILCS 200:'15-65(a), 15-40(a)(l)

(West 2002)). We reverse the circuit court's judgment because

we find no clear error in the Director's decision.

I. BACKGROUIVD

Covenant is a not-for-profit, full-service, general acute-

care hospital. As a noncorporate subdivision of Provena,

Covenant has no separate legal identity of its own. Covenant

is the property, and Provena is the owner. According to an

organizational chart in the record (applicant's exhibit No.

153), Provena owns five other hospitals besides Covenant, but

those other hospitals are not at issue in this case.

Provena applied to the Champaign County Board of Review

to exempt Covenant from property taxes for 2002 on the

ground that Covenant was used primarily for charitable

purposes (35 ILCS 200/15-65(a) (West 2002)). (Actually,

Covenant was nominally the applicant, but because Covenant

is not a legal "person," we consider Provena to be the real

applicant.) The board of review recommended denying the

application, and in February 2004, the Director followed that

recommendation.

Provena paid $1.1 million in property taxes under protest and

requested an administrative hearing. In the hearing before

the Department's administrative law judge (ALJ), Provena

raised an additional ground for exemption besides charitable

purposes (35 ILCS 200115-65(a) (West 2002)): it claimed

that as a health-care ministry of the Roman Catholic Church,

Covenant was used primarily for religious purposes (35

ILCS 200/ 15=10(a)(1) (West 2002)). The ALJ submitted to

the Director a decision reconunending an exemption on the

sole grounds that Provena was a charitable institution and

its property, Covenant, was used primarily for charitable

purposes. The ALJ did not reach the issue of whether

Covenant was used primarily for religious purposes as well.

The Director disagreed with the ALJ's recommendation and

denied an exemption for charitable uses. The primary reason

for his decision *737 was that in 2002, the tax year in

question, Covenant devoted only 0.7% of its total revenue to

charity care. Of 110,000 admissions in 2002, Covenant gave

free care to only 196 patients and discounted care to only 106

patients; and Covenant hired collection agencies to recover

the remaining balances from 64 of the patients to whom it

had given discounts. Without explanation, the Director also

denied an exemption for religious uses.

Provena filed a complaint for administrative review. It

argued to the circuit court that under the supreme court's

decisions, charities were not defined by percentages and

that, in any event, Covenant dispensed an ample amount

of charity to the community in forms other than charity

care. Covenant had a charity-care policy based on federal

poverty guidelines, and it advertised the availability of

"fmancial assistance." According to Provena, Covenant gave

this financial assistance to every patient who needed and

requested it, and the number of indigent people who walked

in through the door and availed themselves of the charity-care

policy simply was beyond Covenant's control. Also, Provena

argued, considering the meager rates of ***690 **457

reimbursement the government paid, treating Medicare and

Medicaid patients was itself an act of charity. Provena further

argued-indeed, the parties had stipulated-that Covenant

was a faith-based institution founded, organized, owned, and

operated as an apostolic mission and health-care ministry

of the Catholic Church. The circuit court concluded that

Covenant was entitled to both a charitable and religious

exemption, and it reversed the Director's decision.

This appeal followed.

II. ANALYSIS

A. Standard of Review

[11 We review the Department's decision, not the circuit

court's decision. Csfvarv Baptist Ch,urch of" Tilton v.

DepnrtnlentofRevenue, 349I11.App.3d 325, 330, 285 Ilf,Dec.

..,or^i^f'. ?^i(i .o fm U S.'^:J^7v..'t'ii:}'., .^1,^l•Jr^w_ ...._.._,_..»..^....._.,..

..<..^..s. ...-.,...,..
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412. 812 N.E.2d 1, 4(2004). The parties disagree on our
standard of review. The Department argues we should review

its decision for clear error. Provena argues we should review
the Department's decision de novo. It is crucial, at the outset,
to identify the applicable standards of review, for they often

determine the results on appeal-indeed, a reviewing court

does not even have the means of deciding an issue until it first
identifies the standard of review.

Formerly, the rule was that "[if] facts [were] undisputed,

* * * a detet•mination of whether property [was] exempt

from taxation [was] a question of law." C'laicago Aatr•olnien's
ass'n r.'. Department qf'Re.venue, 171 111?d 263, 271, 215

Ilt.Dec. 655, 664 N.E.2d 52, 56 (1996); see also Citv of
*738 C'hicaoo v. Illinois Department of Revenrre, 147

111.2d 484, 491, 168 111.13ec. 841, 590 N..F..2d 478. 481

(f 992): Ilctr•rislru.rg ^^aleigh ?I:par2^T utirnritv v. DeCrcrr trrtcnt
ofRerenue, 126 TI1.2d 326, 331, 127 IlI.Dec. 94=1, 533 N.E,2d

1072, 1073 ( 1989). To the extent the facts were disputed,

courts decided whether the Departinent's factual findings

were against the manifest weight of the evidence. Brunson
i^. L}epartnienf cifRevenkce, 168 111,2d 247, 264, 213 Il1.Dec.

615, 659 N, F.2d 961. 969--70 (1995). Thus, on administrative

review of the Dcpartment's decision to grant or deny an

exemption, anv given issue fell into either the category of fact

or the category of law.

In Cio: of Belvidere n. Illirrnrs Stcrie Labor Relcxtions Boar•d,
181 111.2d 191, 205, 229 1`11,[)ec. 522, 692 N.E.2d 295, 302

(1993), the supreme court identified, for the first time, a third

type of question a court could ask on admitiistrative review:

a question that was neither purely factual nor purely legal

but one of fact and law mixed together. The supreme court

decided that because the case required "an examuiation of

the legal effect of a given set of facts, it [presented] a mixed

question of fact and law" and the supreme court would review

the agency's decision for clear error (Ci.ry c f Bc-slvidere, 181
IlI.2d at 205, 229 11I.Dec. 522, 692 ti.E,2d at 302)---not de
novo, as the supreme court previously had held.

Later, in 6'tlen 2etireneent Center, Inc. v. 1?epartment o/'

Revenue, 213 111.2d 273. 284, 290 1ll.Dec. 189, 821 N,E.2d

240, 246 (2004), the supreme court seemed to revert to the

former t-ule: it prescribed a de novo standard of review when

the facts were undisputed and the only issue was whether

the property was exempt. The supreme court stated: "[T]he

Depat-tment's decision as to whether [the] plaintiffs property

is exempt from taxation depends solely on the application of

the appropriate legal standard to the undisputed facts, which

is a question of law." Accordingly, in a recent property-tax

exemption case, we dutifully echoed the supreme court: 11

'[T]he Department's decision as to whether [the] plaintiffs

property is exempt from taxation depends solely on the

application of the appropriate legal standard to the undisputed

facts, which is a question of law.' " ***691 **458

Faith Builcler.s• Chun ch, Inc, v. Department of Revenue, 378

(II,App.3d 10_7, t043, 318 til,Dec. 133, 882 N.E.2d 1256,

1261 (2008), appeal denied, 228 111.2d 531, 32 t 1ll.Dec. 555,

889 NeF.?d 1115 (2008), quoting Eden Retire•nent Cenler,

213 I11.2d at 284, 290 TII.Dec. 189. 821 N,E..2d at 246.

[21 Soon a$er our decision in F'ctith Builders, the supreme

court issued a decision in which it reaffirmed the three

different standards of review in administrative-review cases:

manifest weight of the evidence for questions of fact, de
novo for questions of law, and clear error for questions of

fact and law mixed together. Cinkus x Village qf'St,ic•i`ney
4lunicipul OJficers F.lectoral Bourcl. 228 I11.2d 200, 2 10-1l,

319 1lLDec. 887, 886 N,E.?d 10 1 l, I018 (2008). In the third

type of question-a question that was *739 simultaneously

legal and faetual-" `"the historical facts [were] admitted or

established, the rule of law [was] undisputed, and the issue

[was] whether the facts satisf[ied] the statutory standard, or[,]

to put it another way, whether the rule of law as applied

to the established facts [was] or [was] not violated." '"

C:inltus, 228 111.2d at 211. 319 Il1.Dzc. 887, 886 N.E.2d

at 1013, quoting Americ•cur Federation qf' Stctte, Cnxnar}; &

,blunicipal F_mplnvee,c, Council 31 v, Siale Labor Relations

Board. 216 lll.2d 5(i9. 577, 298 Tl1.Dec. 156, 839 N,E,2d 479,

48? (2005), quoting PxtlL:nur.-Standcu-d v, Swint, 456 U.S.

271 289 n. 19. 102 S.0, 1781, 1790 rt. 19. 72 L.Ed.2d 66.

80 ri. l9 ( 1982). Manifest weight of the evidence would be
an insufficient concept to bring to such a hybrid question,

for evidence relates only to facts and the question is one of

law as much as fact. Also, the legal aspect of the question

calls for somewhat less deference than if the question were

purely factual. Carpetlancf G:S.rL, Inc. v. Illir;oi.s• 1)epartment

ofLrnplwnrerxtSecurit}-, 201 111.2d351, 369, 267 11t.Dec.29,

776 N.E.2d 166, 177 (2002). On a continuum of deference,

clear etror is located between manifest weight and de novo.
Curpet/ctnd G'.S.A, 201 111.2d at 369, 267 i1l,Dec; 29, 776
N.E.2d at 177: see also Du Pa=e County 8uard oJ Revieta v.

Department cf'Revertue. 339 II1.App.3d 230, 234, 274 Ill.Dec.

145, 790 \.E.2d 918, 922 (2003) (remarking that, in practice,

the difference between these degrees of deference can be

subtle). "[A]n administrative agency's decision is deemed

'clearly erroneous' when the reviewing court is left with

the `"definite and finn conviction that a mistake has been

... __... ..., . ..
i i ..,^ij .. ^ -: ...., . . . . .... .. ....... . . ...^.s .................... ....> ,.IVexC a } r iri .s.. ^ . J -t lr. ° r'^'l(? ^C^-;l.it ° . I.Jr) t, J i^^^ i^ tr %t ^G__ , r,ar! ^.,( ,[?"F-(,^ ^1^/r'^t":K^. •

Appendix Page 70



Provena Covenant Medical Center v, Department of..., 384 [II.App.3d 734 (2008)

fiu^^.^^.^_.^Q^3 n-e S^,
.3^,^^711.^iPC:. ^^^J_ ......,............r,.<..^,..m..^-......m . ............^.,,. ...,,,^.,.... r....._.^.^.,..,....,...^..,..,^..^.... ...... . ,_. .^..M.w.,....,.,,.,..,..

committed.'> ' " Cinkus, 228 I1i.2d at 211, 319 [II.Dec. 887,
886 N.E.2d at 1018, quoting AF:LI .6fesserr„er Service, Inc_

v, Department le/`Ef7tp1f14'ntent SPcttrFty, 198 111.2d 380, 395.

261 T11.Dzc. 302,763 ;v.E.2d 272. 282 (2001), quoting United

Stcttes v. United States G)=psum Co>. 333 U,S. 364, 395. 68

S.Ct_ 525, 542, 92 L.Ed. 746; 766 (1948).

of the ambiguous statute if the interpretation is reasonable.

Illinois Bell Telephone Co. v Illinois Commerce C'omrrt'n. 362

IItApp.3d 631 657, 298 III.Dec. 591, 840 ;t1,E.2d 704, 709

(2005).

The supre.me court acknowledged, in Citikus, 228 [[1.2d at

211, 319 Itl.Dec. 887, 886 N.E.2d ai. 10 19, that the distinction

between these three different standards of review "ha[d] not

always been apparent in [its] case law"; and-significantly

for our purposes-the supreme court cited Eden Retirement

C'enter as an example of a case in which the distinction was
not apparent (Cinkus, 228 I11.2d at 211. 319 [I1.Dec: 887,

886 N.E.2d at 1019). It follows that Eden Retir-ement Center,

on which Provena relies and on which we relied in Faith
Builders, no longer is sound authority with respect to the

standard of review in administrative-review cases in which

the facts are undisputed and the law is to be applied to those

facts. (Of course, since we upheld the Department's decision

in Faith Btcilders, the same result would have followed in

that case under the more deferential clear-error standard of
review.)

[3] The facts in the present case are undisputed, and the

question before us is whether those facts entitle Covenant to

an exemption *740 under section 15-65(a) or 15- ***692

**459 40(a)(1) ( 3i ILCS 20045-65(a), 15-40(a)(1) (West

2002)). We conclude, from Cr'nkus, that we should review

the Department's decision for clear error. See also Cceh.nry

Baptist Cfatrch of Tilton, 349 I11.App.3d at 330, 28i III.Dec.

412, 812 N :E.2d at 5; Thrt-e Angels Broadcasting Neti-vorl;

Inc, v. Departrnent ofRei-en+;e. 381 III.App.3d 679, 693, 319

111.Dec. 283. 885 \.E.2d 554,567 (2008); Illinois Retu House

FtUnd Corp„ v. Department qf'Revenue, 382 Ill.App,3d 426,

429, 320 711.Dec.. 703. 887 :V.E.2d 847, 849-50 (2008); 1?u

Page C'ounty Airport ,4uthoritv v. Department af Revenue,

358 I11,:App.3d 476, =184, 294 II1.Dec. 507, 831 ;<i,E.2d 30, 38

(2005),

[4] 151 Of course, we can apply more than one
standard of review in an appeal, depending on the issue

under consideration. Insomuch as the parties disagree on

the meaning of legislation or case law, we resolve the

disagreement de novo. See Cirt(ars. 228 I11.2d at 210, 319

I1l.Dec. 887, 886 N.E.2d at 1018; Citv of Belridere_. 181

[I1.2d at 205. 229 III.Dec. 522. 692 N.L-.2d at 302. The

cases make an exception for ambiguous statutes that the

agency administers: we defer to the agency's interpretation

B. The Exemption for Charitable Purposes

1. Ownership By an Institution of Public Charity

[6] Provena had the burden of proving, "`elearly and

conclusively,' " its entitlement to the claimed exemptions

(Illini ,lfcdia C'o, v, Department oj'Revenue, 279 III.App.3d
432. 435, 216 I11.Dcc. 69, 664 N,E.2d 706, 709 (1996),
quoting Chicu;o Bet- .4.is'n v. Departrnent qf' Revenue,

163 I11.2d 290, 300, 206 11l,Dec. 113, 644 N.E.2d 1166,

1[ 7 t(199=1)), and the Director has to resolve all debatable
questions in favor of taxation without giving an "`

"unreasonably narrow" '" construction to the statute (see

Iliine flfedia, 279 III.App,3d at 435. 216 Ilf:Dec. 69, 664

N„L.2d at 709, quoting People ec f•el. Goodra2ar•t v. Urtiversitv

of Illinois Foundation, 388 TII. 363, 370, 58 \_E.2d 33. 37

(1944), quoting People ex •rel Pearsall v. Catholic Bishop

of Chfcu;o; 311 111. 11, 16, 142 N.E. 520, 522 (1924)). One

of the reasons why the Director denied an exemption under

section 15--65(a) (35 ILCS 200/15-65(a) (West 2002)) was
Provena's failure to prove, clearly and conclusively, that it

was a charitable institution. Section 15-65(a) requires that

the property in question-in this case, Covenant-be the

"property of' an "institution of public charity." 35 ILCS

200I1 5-65(a) (West 2002). The statute provides:

"All property of the following is exempt when actually and

exclusively used for charitable or beneficent purposes[ j

and not leased or otherwise used with a view to profit:

*741 (a) Institutions of public charity." 35 ILCS

200.111.5-65(a) (West 2002).

By contrast, section 6 oPallicle IX ofthe iliinois Constitution,

on its face, does not require ownership by a charitable

organization; it merely requires that the property be "used

exclusively for * * * charitable purposes." 111. Const. 1970,
art. IX, § 6. It provides:

"The General Assembly by law may exempt from taxation

only the property of the [s]tate, units of local government

and school districts[,j and property used exclusively for

agricultural and horticultural societies[ ] and for school,

, _ . , ^ ^ > '^:,. , . ^ ,^ ,+
^ ., a. U ^ ..^,,., ^..m. ^.^ .................^,....m..,,_,M.,... ......^'
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religious, cemetery[j and charitable purposes. The General
Assembly by law may grant homestead exemptions or rent
credits," Ill. Const. 1970, art, IX, § 6.

**460 ***693 [71 [8J Whitesection 6 ot'article IX gives

the General Assembly a choice whether to exempt the classes
of property listed therein (saying the General Assetnbly
"may" do so), it permits the General Assembly to exempt
"only" those classes of property. Ill. Const. 1970. art. IX, § 6.

Thus, the General Assembly may not broaden or add to the
exemptions that section 6 of article IX allows. htterrrntionctl
CotleRe oJ'Sttrgeons t;. f3renua, 8 T11.2d 141, 145---46, 133
v.E'.2d 269, 272 (1956). Because the General Assembly,

however, may decline to grant exemptions altogether, the

General Assembly, by corollary, may restrict or limit any

exemption over and above the restrictions or limitations in
section 6 of article IX. :^orth S12ore t'ast Ao. 21 oj the
Arrrericun Legion v, kor-ze'rr 38 Il1,2d 231. 233, 230 l^E,2tl
833, 835 (1967). (:Vortla Shore Post 1'o. 21 predates the 1970
Illinois Constitution. Nevertheless, section 6 oFarticle IX of
the 1970 ltlinois Constitution is merely a rephrasing of the
corresponding provision, secti(in 3 of article lX, of the 1870
Tllinois Constittrtion (T1l, Const. 1870, art. IX, § 3), and cases
interpreting the provision in the 1870 constitution continue to
be relevant. Eden Retirement Cerdter; 2l 3 111?d at 286. 290

lll_Dcc. 189, 821 N,E.2d at 247.)

[91 Thus, in addition to the constitutional requirement that

the property be used exclusively for charitable purposes, the

General Assembly has set down a further requirement for the

exemption: the property must be owned by an "institution[ ]

of public charity." 35 JLCS 200: t 5-65(a) (West 2002);
C:hiccago Pcturllrnen's Ass'n ir. Departn2ent of Reierttte. t71
11i,2d 263, 270, 215 11I.Dcc. 655, 664 N.E.2d 52, 55-56

(1996); 19ost 4f^7r.chipJi,rl fTrrntd Lozke q/'rlrtcrerrt Free &

,acx:epted :6fuson.s of"th.e State of 1llinor.s v. Depctrtnrent of

Revenue, 378 I11..App.3d 1069, 1075, 318 T1l,Dec. 897, 884

N,E.2d 1168, 1 173 (2007). Under seccion 15-65(a), it will not

suffice that the property is "exclusively used for charitable

or beneficent purposes" ("beneficent" is synonymous with

"charitable" *742 (People ex rel. ;VeLsotr v. Rockfrn•d Lodge

No, 64. Renevo.lent & Protec•tire Order of'ELts, 348 Tll. 528,
531, 181 N.E. 432, 433 (1932)); the owner of the property

must be a charitable organization. Chicugo Patrolm.en :s Ass'n,

171 1I1.2d at 270, 21 i III.Dec. 655, 664 NLE..2d at 55-56).

[10] In r;:r t;ao ::>t Old "copte,, ,'lorrrs 4. 391 i;L2d
149, 157, 233 ti,E.2d 537, 541-42 ( 196g), the supreme
court listed six "distinctive characteristics of a charitable

institution°': (1) the institution bestows benefits upon an

indefinite number of persons for their general welfare, or the

benefits in some way reduce the burdens on government; (2)

the institution has no capital, capital stock, or shareholders

and does not profit from the enterprise; (3) the funds of the
institution are derived mainly from private and public charity
and are held in trust for the purposes expressed in the charter;
(4) charity is dispensed to all who need it and apply for
it; (5) the institution puts no obstacles in the way of those
seeking the charitable benefits; and (6) the primary use of the
property is for charitable purposes. See also .F.den Retirement
Center, 213 11L2d at 287, 290 I11,Dec. 189, 821 N.L.2d at 248
(deriving those six factors from;lfethodist Old Peop?es Homc
); !l/ost FPor.shipf'ul Graracl Lodge, 378 1tl.App.3 d at 1075, 3 t 8
I1l.Dee. 897, 884 V,i,.2d at 1173 ( same).

Courts also have applied the six factors to the issue of

charitable use, i.e., whether the property was "exclusively

used for charitable or beneficent purposes" (35 TLCS 200;'1 5-
65(a) (West 2006)). Ederr Retit•ement Center; 213 111.2d at

287, 290 lll<Dec. 189, 821 iv,.E.2d at 248; .L1ost kl`orshipjid

Grand Godf;e. 3718 [ll.App.3d at 1075, 318 l1l.Dec. 897. 884

N,E.2d at 1173: **461 ***694 Ltttherun General 1-Tealth

('ure .Sys.r.E,rr v. Deoartrr+er?t of Revenue, 231 111.App.3d

653. 657, 172 111,Dec. 544, 595 N.13 ,2d 1214, 1218 (1992).

The factors tend themselves more readily to assessing

the charitable nature of the owner-indeed, the supreme

court originally described the factors as the " distinctive

characteristics of a charitable institution" (;Il7ethodist Old
People.y Home. 39 Ill.2d at 157, 233 N,E.2d at 54l ). Applying

the six factors to the question of charitable use can be

awkward if only because the sixth factor squarely poses

the question of charitable use (Edert Retfrc.ncerat Center, 213

I11.2d at 287. 290 111.Dec. 189, 82 t N.E.2d at 218("(6) * * *

exclusive, i.e., primary, use of the property is for charitable

purposes")), suggesting that the preceding five factors address

some other question. Nevertheless, some of the factors do

describe how property is used for charitable purposes, i.e.,

bestowing benefits upon an indefinite number of persons,

lessening the burd.ens on government, dispensing charity to

all who need it and apply for it, and putting no obstacles in

theirway(,Ifethodisc Ol(i Peoples FTo>ne, 39 I11.2d ar 157, 233

N.E.2d at 541-42).

Part of the difficulty with the factors in .11ethoclist O/cf
Peoples ffome (and, for that matter, with any set of factors)

is discerning how important any one factor is compared to

another. The First District *743 has said that "[t]he factors

outlined by the supreme court in [.Ve thodist Old Peoples•

.. ... ..^ ... __ ^ .._^ ^.._,,,:...,.......... ^._
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Honie ] are guidelines rather than definitive requirements."

,4rts Club of • Chicago v, DeRartme}it of Revenue, 334

l[1.App.3d 235, 243. 267 11I.Dec. 897. 777 N.E.2d 700, 707

(2002). That cannot be correct. Some of the factors are

more than guidelines. The sixth factor is that the property

be used exclusively for charitable purposes, and under the

constitution and statute, exclusive use for charitable purposes

is the sine qua non of the exemption (I11. Const. 1970, art.

IX, § 6; 35 ILCS 200.; t5-65(a) (West 2006)). The supreme

court has called the factors "guidelines or criteria." Fdeft

Reliremeiat Center, 213 [I1.2d at 287, 290 II1.Dec, 189, 821

N.E.2d at 248. Apparently, the only way of telling which

factors are guidelines and which are essential criteria is to

see how they are treated in case law. The factors are old

-<Llethodisl Old Peoples Honee dates from 1968, and it relied
on cases going back 75 years (a/ethodis€ Olcl Peoples Home,

39 [1t,2d at 156-57, 233 N.E.2d at 541-42)-and it appears

that one of the factors at issue, namely, charitable funding of

the institution (EdeEr Retirernent Ce;tter, 213 111.2d at 287, 290

I1[.Dec. 189. 821 N.E.2e[ at 248), has waned in importance.

But the other factors, or at least the ones at issue in this appeal,

still seem to be in force.

If we credit the Department's argument, it would not matter

that some of the factors had grown obsolete, for, according

to the Department, Provena satisfies only one of the six

factors: it has no capital, capital stock, or shareholders, and,

as a corporation, it does not profit from the enterprise (see

,Llethodi.st Old Peoples HonFe, 39 Il1.2d at 157, 233 N.E.2d at

54 t). Clearly, not-for-profit status alone does not confer an

exemption under section 15-65(a). Eden Retirement Centei-,

213 I11.2d at 290, 290111.Dec. 189, 821 N.E.2d at 250; People

ex rel. Coantv Collector i>. Hopedale.>rledical Foundation, 46

I11.2d 450, 464, 264 N.E.2d 4, 1 1(I970). We will consider

the remaining five factors in tum.

a. Benefits to an Indefinite Number of

People for Their General Welfare So as

To Reduce the Burdens on Government

[111 The first factor from iVtetleodist Old Peoples Home

is that "the benefits derived are for an indefinite number

of persons for their general welfare or [they] in some way

reduc[e] the burdens on gov- ***695 **462 emment

Eden Retirement Center. 213 II1,2d at 287, 290 I11.Dec. 189,

821 N_L:.2d at 248. This factor is more than a guideline;

it describes what a charity essentially is. "The fundamental

ground upon which all exemptions in favor of charitable

institutions are based is the benefit conferred upon the public

by them and a consequent relief, to some extent, of the

burden upon the State to care for[,] and advance the interests
ofj,] its citizens." School o/' Domestic ,Jrt.c & Scierwe v.
Carr, 322 lf[_ 562, 569, 153 N.E. 669, 671 (1926); see also
*744 In re Estate of Gr-aves, 242 IC[. 23. 28, 89 N.E. 672,

674 (1909) ("It would clearly be within the province of the

park commissioners to erect drinking fountains or basins

for horses" such as the one the testator provided for by

charitable bequest). To be for a charitable use or purpose, the

gift must be a public, rather than a private, gift (14 C.J.S.

Charities § 10, at [82 (2006); Restatement (Second) of Trttsts

§g 375, 376; (1959)); it must be "`general benevolence'
" rather than "`personal bounty to particular individuals'
"(Saltonstall v. Sanders. 93 Mass. (11 Allen) 446, 466

( 1865), quoting,4ttorney General v. Comber, 2 Sim. & Stu.
93 (1824)). For example, "[a] gift to poor relations or for

their benefit is a private gift, although it would prevent their

becoming a public charge." 14 C.J.S. Chcrrities § 13, at 185

(2006).

[121 Obviously, Provena-basically, a conglomerate of

hospitals-was not fomied to bestow a private gift upon

particular individuals, such as "poor relations." It is far from

obvious, however, that Provena is a gift to the public. As

we will discuss at greater length below, it is unclear to what

extent Provena exercises "general benevolence" as opposed

to doing what a for-profit hospital does: selling medical

services. Provena argues it lessens the burdens of government

because if not for the existence of Covenant, Champaign

County would have to build a hospital. The supreme court

has held, however, that "services extended * * * for value

received * * * do not relieve the [s]tate of its burden." Gf711o4irs

v. _blunsotr, 43 I11.2d 203, 208, 251 N.E.2d 249, 252 (1969).

See also People ez rel. Nor•dltttid v. .4.ss'n of the bFinnebago

Home for tlie Aged, 40 ill..'_d 91, 101, 237 N•E.2d 533, 539

(1968); 14 C.J.S. Clrarities § 3, at 177 (2006) ("Whatever is

gratuitously done for the advancement of the public good is a

public charity"); D. Hyman, The Conundrum ofCharitability:

Reassessing Tax Exemption for Hospitals, 16 Am. J.L. &

Med. 327, 378 (1990) ("Reduced to its elements, one must

simply be in the hospital `business' and not distribute any

profit in order to meet the liberal test [far exemption]. This

is rather curious because * * * for-profit hospitals are also

in the hospital business. The inurement constraint alone is

not sufficient reason to grant favorable tax treatment to one

institution and not the other").
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b. Funds Derived Mainly From

Private and Public Charity

The third factor from aiethodi.ct Old Peoples Home (again,
the second factor is not at issue) is that "funds are derived

mainly from private and public charity[ ] and the funds are

held in trust for the objects and purposes expressed in the
organization's charter." Eden Reti,erncaa Center, 213 I11,2d at
287, 290 ill,Dec., 189. $21 \_EJ-d at -148. The Director stated
in his decision:

"[I]f we look at the financial

picture of Covenant's parent, we see

*745 that for Provena Hospital's

year end[ing] December 31, 2002,

[the] `Consolidated Statement of

Operations Infonnation' shows other

revenue of $25,382,000, which is 3.4%

of total revenue of $739,293,000. It

is impossible to tell how much of

the 3.4% of other revenue ***696
**463 [was] derived from public

and private charity because there is

no further breakdown of this amount

in the statement. [Citation to record.]

As discussed previously, the record in

this case is very limited in evidence

concerning how Provena Hospitals,

the owner of the property, qualifies as

a charitable organization. If the entire

3.4% of `other revenue' in Provena

Hospital's statement was derived from

public and private charity, I still would

not be able to conclude that Provena
Hospitals meets the [ihlethodist Old
Peoples flame] guideline that it

derives its funds mainly from public
and private charity."

[13] In A meric'an College a/'Str.,gearrs t, Knrzen, 36 lt1.2d

340, 343, 224 N.r.2d 7, 11 (1967), overruled on other
grounds by Christian Actiarz :1lixistrv v. Department of

Local Governrrterat :4jfairw, 74 111.2d 51, 57, 23 III.Dec. 87,

383 N.E.2d 954, 96l (1973), the taxing authority argued

that the college was not a charitable organization because

approxiniately half of its funds came from members' dues.

The supreme court held:

"A careful reading of the cases indicates that while the

source of funds is listed as a characteristic of a charitable

organization, each [case] concerns itself primarily with

discovery of the facts relative to the use to which the funds

are put. * * * [W]here it is established that the funds

and property are devoted to public purposes, the source

of the funds is not the sole determinant factor." American
College, 36 II1.2d at 348. 224 N.E.2d at 11.

It appears that funding by charitable donations can help to

establish the identity of an institution as charitable (F,den
Retirement Center-, 213 I11.2d at 287, 290 Ill.Dec. 189. 821

N.E.2d at 248; J. Colombo, Hospital Property Tax Ezentption

in Illino(s: Ezplaring fhe Policy Ga7rs, 37 L-oy. U. Chi, L.J.

493, 519 (2006)) but such funding is not essential (,4nter ierut
College, 36 111.2d at 348, 224 ti.E.2d at 11). "Recent data

shows that, overall, nonprofit hospitals receive less than 2%
of their revenues from private philanthropy." 37 Loy. U. Chi.
L.,J. at 520. Making the absence of such funding dispositive

would effectively end the charitable exemption for nonprofit

hospitals, 37 Loy. U. Chi. L.J. at 520, In Sisters ufthe Third

Order o/S!. Franc•is n. Bocwd qf Review,, 2= ! I11. 317, 321, 83
N.E. 272, 273 ([907), the supreme court seemed to approve

of a hospital's practice of subsidizing the medical care of

the poor by charging patients who were able to pay. But

see M. Bloche, Flealth Pvlicv Below the Gl'arerline,• :Lfedical

Car•e tlnd the Char•itable Exe+nption, 80 Minu. L.Rev. 299,

355 (1995) ("the imagery of charity rings hollow when it

comes to hospitals. Most obviously, the free care provided

by *746 nonprofit hospitals is financed largely by private

payers, who are hardly inspired by donative benevolence");

37 Loy. U. Chi. L.J. at 519 (theoretically, "donations are

an excellent `signal' that the public views a particular entity

as undertaking charitable activities," and, therefore, "an

excetlent conceptual reason exists to use donations as a

measure of an entity's `charitable-ness' "). Thus, having an
operat,ing income derived almost entirely from contractual

charges goes against a charitable identity (Small v. Prrngle,

60 I1l.2d 510, 517, 328 N.E2d 285, 288-89 (1975)), but

this factor, by itself, is not dispositive (.lmerican College. 36
I11.2d at 348, 224 ;v.E.2d at 11).

c. Providing Charity to All Who Need It
and Apply for It and Refraining From

Interposing Any Obstacles to Such Charity

The fourth factor from :LJethodist Old Peoptes Konte is that
"charity is dispensed to all who need [it] and apply for it,"

... m .^.
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and the ffth factor, closely related to the preceding ***697

**464 one, is that "na obstacles are placed in the way of

those seeking the benefits." Etlerr Retirement Center, 213

Tl1.2d at 287, 290 Ill.Dec_ 189, 821 N.F.2d at 248. The

Director found as follows:

"*** I find that the record contains no information

as to Provena Hospital's charitable expenditures in

2002. According to the ALJ in her Recommendation

for Disposition,' [t]he testimony indicated, and the

advertisements, collection practices, and other documents

support the finding [,] that Covenant's policies and

practices are the same as those of the owner of

the property,' Provena Hospitals. [Citation to ALJ's

recommended decision.] Without information about

Provena's expenditures for charitable care in 2002, it is not

possible to conclude that the true owner of the property is

a charitable institution[,] as required by Illinois law."

A charity dispenses charity and does not obstruct the path to

its charitable benefits. Eden Retirerrierst Center, 213 I11,2d at

287, 290 1ll.Dec, 189, 821 1^.E.2d at 248. Provena and the

amici curiae disagree with the Department on the meaning of

"`charity.' " As one of the amici curiae, the Iliinois Hospital

Association, observes, "charity" can have different meanings

depending on whether an article precedes it: a charity is

an organization, whereas charity is what the organization

dispenses. Quoting Methodist Old Peoples Home, 39 11l.2d

at 156. 233 N.E.2d at 541, the Department argues that

"charity is a gift" and unless we know how much charity care

Provena provides through its six hospitals, we cannot make

a valid generalization that Provena is a charitable institution.

The Illinois Hospital Association argues the Department is

distorting the meaning of ,Yfethodi.ct Old Peoples Home by

omitting, from its quotation of that case, the indefinite article

that precedes "charity": the supreme court said, in <ldethodist

Old Peoples *747 Home, 39I11.2d at t56, 233 N.E.2d at 541,

that "a charity is a gift" (emphasis added). The phrase comes

ultimately from a Massachusetts case, which the supreme

court first quoted in Crerar v. Williams, 1.45 Ill. 625. 34 N.E.

467 (1893), as follows:

"A comprehensive legal defmition of a charity, or

charitable use, is given by Gray, J., in Jackson v. Phillips.

14 Allen, at 556 (approved by Perry in his work on

Trusts, vol. 2, sec. 697) as follows: `A charity, in [the]

legal sense, may be more fully defined as a gift, to be

applied consistently with existing laws, for the benefit

of an indefinite number of persons, either by bringing

their * * * hearts under the influence of education

or religion[;] by relieving their bodies from disease,

suffering[j or constraint[;] by assisting them to establish

themselves [in] life[;] or by erecting or maintaining public

buildings or works[ ] or otherwise lessening the burthens

of govemment. It is immaterial whether the purpose is

called charitable in the gift itself, if it is so described as to

show that it is charitable in its nature.' "(Emphases added.)
Crer•ar, 145 Ill. at 643. 34 N.E. at 470, quoting JacJkson >>.

Phillips, 96 Mass. (14 Allen) 539, 556 (1867).

According to the Illinois Hospital Association, the phrase

"a charity is a gift" has to do solely with how a charitable

organization comes into existence-by some person or group

of persons making a charitable gift to the community for the

purpose of establishing a hospital-and does not require that

the charity, after its inception, give anything away. Provena
argues it is a charitable organization because it provides

medical care, which, according to Crerar, is a charitable

putpose-" `relieving * * * bodies from disease, suffering[,]

or constraint.' "***698 **465 Crerar, l45 111. at 643, 34

N.E. at 470, quoting Jackson, 96 Mass. (14 Al[en) at 556.

By the logic of Provena and the Illinois Hospital Association,

the only giving that matters, for purposes of charity, is the

gift by which the founders established the hospital, whenever

that occurred. A hospital thereafter could practice economic

predation and nevertheless maintain its charitable status. It

seems to us that confming the gift to the establishment of

the hospital would make the gift dubious. If a patient, like

virtually all the other patients, must agree to pay for his

or her medical care, the patient receives a gift only in the

rarefied form of an opportunity to purchase medical care

locally. A new Wal-Mart would be a gift in a comparable

sense-with the added bonus that it would pay property

taxes. And if the medical bill includes a charge for the

depreciation of assets, the gift becomes even more tenuous.

Unlike Wal-Mart, a not-for-profit hospital would plow any

profits back into the hospital, becoming bigger and better

equipped. But, again, from the perspective of paying patients,

the gift merely would *748 be the enhanced opportunities

to enter into increasingly expensive contractual relationships

with the hospital and its physicians. In Crerar, 145 Ill; at 643-

44, 34 N.E. at 470, a case Provena cites for the proposition that

relieving bodies from suffering is, per se, charity, the testator

made "a gift `for the erection, creation, maintenance[,] and

endowment of a free public library.' "(Emphasis added.)

If medical care, free or not, were charity in and of itself,

the only difference between a charitable hospital and a

.. ,..a .^, ,._ ,^.. _^ ...,...^.....,,..........^.a_......,_._
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for-profit hospital would be the "inurement constraint" (16
Am. J.L. & Med- at 378), and the supreme court made
clear in IfopecJuEe :btedical Poum(utinn, 46 111,2d at 464
264 Y.E.2d at I I(discussing federal and state exemptions

based on inurement), that the inurement constraint implicit

in the exemption from federal and state income taxation

alone will not exempt a hospital from property taxation. One
commentator asks rhetorically, "Would one ever allow a dry
cleaner or shoe store with an inurement prohibition to qualify
for tax exemption?" 16 Am. J.L. & Med- at 378.

By holding medical care to be, in and of itself, charity,

we effectively would excuse charitable hospitals from their

ongoing mission of giving. We would hold that a hospital is

being charitable, for instance, when it sends an impoverished

patient a bill that the patient could never hope to pay.

That holding not only would create a deafening cognitive

dissonance, but it would ignore the supreme court's repeated

rationale in cases involving charitable hospitals. If, as

Provena claims, charity did not entail treating patients for
free, a case the supreme court decided only a year after 5isters
o/tr? e Third Order would make no sense. In Gerrrran Flnspitat
njChicu,o v, Bourd o/'Rerielv, 233 111. 246. 248-50, 84 V,F.
215. 216 ( 1908), the supreme court emphasized the number

ofpatients the hospital treated for free or at reduced rates and,
on that basis, held Sisters o/`the Third Orrfer to be directly
on point and the hospital to be a public charity exempt from
taxation.

Provena interprets Sisters of"the Thi.rcl Order as meaning that
the number of charity care patients does not matter. We do
not read the case that way. In Sister:c of the Third ("h•efer,
231 111, at 322, 83 N.E. at 273-74, the Board of Review of
Peoria County argued that St. Francis Hospital was not an

institution of public charity because of "the great disparity

between the number of charity patients and those who pay

for the care and attention they receive at this institution." If

Provena were correct-if all a charitable hospital had to do

was provide medical care because ***699 **466 medical
care was, ipsofacto, charity-the supreme court surely would
have answered the board of review's argument by saying

it did not matter how many patients St. Francis Hospital

*749 treated for free because all medical care, compensated

or not, was charity. But that is not what the supreme court

said- Rather, it said: "This objection seems to us without

merit, so long as charity was dispensed to all those who
needed it and wlto applied therefor Siseers oj ` rire
Third Order, 231 111. at 322, 83 N.E. at 274. Clearly, in this
context, "charity" does not mean compensated medical care;

it means uncompensated medical care. Further, the corollary

seems to be that if St. Francis Hospital had failed to provide

free treatment to those who needed it and applied for it, the

board ofreview's objection would have had merit: the hospital

would not have been an institution of public charity.

In F17,rrrebugu Horne, the unsuccessful applicant for
exemption was, like Provena, in the business of relieving

bodies from disease, suffering, and constraint. "Upon

accepting a resident, the association obligate[d] itself to

provide him with a home, medical care, food, and, according

to the testimony of one witness, a`Christian burial.' "
il'ihrrebago Home, 40 111.2d at 97-94, 237 1^.E.2d at 537.

If Provena were correct-if relieving bodies from disease,
suffering, and constraint qualified as charity even though the
relieving resulted in a bill for the persons getting relieved-
the defendant in 64ennerbnga Ilo,ne would have received an
exemption_ But that is not what happened. The supreme court
held:

"[The] [d]efendant's insistence upon the payment of a

sizable admission fee, the assignment by a resident of his

assets[,] and the health requirements imposed[] constitute

an even more serious impediment to the tax exempt status
it seeks. We find that these provisions cannot be reconciled

with our requirements of the application of benefits to
an indefinite number of people, dispensing charity to all
who need and apply for it[,] and not appearing to place

obstacles of any character in the way of those who need

and would avail themselves of the benefits defendant
provides." FI:"innehugo Florlte, 40 I1l.2d at 101, 237 N.E.2d
at 539.

Like Provena, the defendant in 61"ianehago I-forue., 40 111.2d
at 101-02, 237 N,E.2d at 539, compared itself to St. Francis
Hospital in Sisters oj the Third Order and Southern Illinois
Hospital in Peopte ex r'el. C:annon v. Sourhern I!linoi.c

FIospitul Corp., 404 Ill. 66, 88 N.E.2d 20 (1949). But the

supreme court rejected the comparison precisely because "in

the case of the hospitals[,] many impoverished persons were

readily admitted and cared for without charge." (Emphasis
added.) bI'i rnebagn No,nc., 40 I11,2d at 102, 237 N.E.2d

at 539. These words do not leave us with the impression

that the supreme court is indifferent about the number of

impoverished persons an allegedly charitable organization

serves free of charge. If, as Provena and the Illinois *750

Association of Hospitals maintain, medical care is, per se,

charity and the medical care does not have to be free because

the only gift that matters is the gift establishing the hospital,

the supreme court would not have distinguished .Sisters of'the

<_
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Third Order and Cannon by observing that in those cases,

"many" patients were "cared for without charge." See also

tY"illot,,s, 43 11I.2d at 208. 25l N.E.2d at 252 (contrasting

"dispensing charity" with selling services). Also, the supreme

court would not have minded that the defendant in 41%innebago

Honre had "allocated from its sizable holdings only sufficient

funds to provide for one needy applicant." Winnebago Home,

40 II1.2d at 102, 237 N.E.2d at 539-40.

**467 ***700 We conclude that not only is a charity a

gift (Quad Cities Open, lnc; v. C.icv of Silvis. 208 Ill_2d 498,

5i 0-1 l, 281 TII.Dec. 534, 804 N.E.2d 499, 507 (2004)) but

that charity is a gift (People ex rel. Ryan v. GF'orld Chttrcli

of tlte Creator. L98 l1l.2d I 1-5, 128, 260 ltl.Dec. 180, 760

N,.E.2d 953, 961 (2001); Ould v. FYasliing(ox Hospilal far

Foundlings. 95 U.S. 303, 311, 24 L.6d. 450, 451 (1877)).

"Charity" is an act of kindness or benevolence. Grcrves, 242

Il I. at 27, 89 N.E. at 673,. There is nothing particularly kind or

benevolent about selling somebody something. "Charity" is

"generosity and helpfulness[,] esp[ecially] toward the needy

or suffering" (Merrianr-Webster's Collegiate Dictionary

192 (10th ed. 2000))-not merely helpfulness, note, but

generosity. "Generosity" means " liber[ality] in giving."

Merriam-Webster's Collegiate Dictionary 484 (10th ed.

2000). To be charitable, an institution must give liberally.

Removing giving from charity would debase the meaning

of charity, and we resist such an assault upon language.

See C. Borek, Decoupling Tax Exemption for Charitable

Organizations, 31 Wm. Mitchell L.Rev. 183, 187 (2004)

("the `legal' meaning [of `charitable'] has so stretched the

term beyond its etymological boundaries as to render the

concept vacant, unoecupied by any useful legal notion of what

`charitable' means"). The fourth and fifth factors in LJethodist

Old Peoples Home-dispensing charity to all who need it and

apply for it and placing no obstacles in their way-are more

than guidelines; they are essential criteria; they go to the heart

of what it means to be a charitable institution.

As the Director observed, the record appears to contain no

evidence of the amount of charity that Provena dispensed in

2002. Insomuch as the Director found this deficiency of proof

to be fatal to Provena's status as a charitable institution, we

are not left with a definite and firm conviction that he was

mistaken.

*751 2. "Exclusive" Use of the

Propertyfor Charitable Purposes

a. The Impossibility of Making a Gift, and

Thereby Performing Charity, Without

Foregoing Compensation for the Thing Given

Provena admits that "charity is a`gift.' " (Provena puts the

word in quotation marks.) But Provena contends that "[the]

`gift' is not limited, as the Department claims, tofree goods

or services." (Emphasis in original.)

On the contrary, a gift is, by definition, free goods or

services: "something voluntarily transferred by one person

to another without compensation" (Merriam-Webster's

Collegiate Dictionary 491 (10th ed. 2000)). Defining "gift" in

any other way would do violence to the meaning of the word.

One can make a gift by charging nothing at all. Or one can

make a gift by undercharging a person, that is, charging less

than one's cost (using cost as a baseline prevents the creation

of an artificial gift through inflation of prices (37 Loy. U. Chi.

I.A. at 51 1-12)), and in that case, part of the goods or services
is given without compensation. See Ger•inan Hospital, 233

III. at 248, 84 N.E. at 2l 16 ("large proportion of the entire

number of patients received are treated either free or at less

than actual cost").

Provena quotes People v. Yottng .Llen's Christian .4ssn oJ'

Clricago, 365 Tll_ 118, 122, 6 N.E,2d 166, 169 (1936): "

`Charity,' in law, is not confined * * * to mere almsgiving."

That is true. But it is confined to giving. Charity is a gift,

and one can give a gift to a rich person as well as to a poor

person, the object being "the improvement and promotion

of the happiness of man." ***701 **468 Con,greaational

Sunday School & Publishing Soc.ieti., v. Board ojRel,iew, 290

lll. t08. 113, 125 N.E. 7, 9-10 ( 1919). For example, out of

kindness and benevolence, one could build a water fountain

in a park, and rich and poor alike could come and drink.

But the designation of "charity" would be problematic if the

water fountain were coin-operated. Regardless of whether the

recipient ofthe goods or services is rich or poor or somewhere

in between, it is nonsensical to say one has given a gift to that

person, or that one has been charitable, by billing that person

for the full cost of the goods or services-whether the goods

or services be medical or otherwise. For a gift (and, therefore,
charity) to occur, something of value must be given for free.

In the cases on which Provena relies-Young,Ilen s Christian
.•lss'n; Quad Cities Open: Cannon; and Sisters o/'t/ze Tliird

Order-the institutions claiming a tax exemption charged

fees as a means of financing charity care and other charitable

.,..,e., .._., ...,.. .^. ..... ^..^..... ..........p,....., ..... .w,,... __..
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gi$s, or they charged fees no higher than the poor could
afford. In Yourrg <Vfera's Christian : tss rt, 365 Illu at 123-2=f, 6
N.E.2d at 170, the supreme court said:

*752 "The rates [the Young Men's

Christian Association of Chicago]

charged for its rooms are not based,

alone, on the cost of the service

rendered, but the object of the

appellee is to furnish wholesome

living conditions to young men at

a price they can afford to pay and
thereby correct the social evils that

surround men who would otherwise be

compelled to live in cheap rooming

houses, amid sordid environments."

The record appears to contain no evidence that, in 2002,

Covenant billed its patients only as much as they could afford

to pay or that Covenant was, financially or otherwise, a kinder

and gentler alternative to for-profit hospitals. See J. Colombo,
The Rule of'Ac•cesS ira Charitabte Tax Exerxption, 82 Wash.
U. L.Q. 343, 344 (2004) ("a number of empirical studies *

* * generally have found that * * * private nonprofit, tax-

exempt hospitals do not operate much differently from for-

profit counterparts in similar geographic areas. These studies

confirm that the levels of 'uncompensated care' differ little

between exempt and for-profit providers; that the range of

services provided by both are similar; and that under current

measures of quality assessment [,] there is little difference
between the two").

In Ozract Cities Open, 208 111.2d at 501, 281 III.Dec. 534•
804 N.E.2d at 501. a not-for-profit corporation operated

an annual golf tournament. The corporation sold admission

tickets for the tournament, and the proceeds from the tickets,

less overhead, went to charities such as American Red Cross
and Special Olympics. Quad Cities Open. 208 111.2d at 501,
281 Ill.Dec. 534, 804 N.E.2d at 501. "Charitable events often
demand[ed] that a portion of the revenue be devoted to

overhead costs in order to make the event possible." ^Juad
Cities Open, 208 111.2d at 516, 281 lll.Dec. 534, 804 N.E.2d

at 5 I 0. For example, to hold a tournament, prize money was

needed for golfers, and funds were needed for cart paths,

grandstands, concession stands, scoreboards, and water wells.
Quad C'ities Open, 208 111.2ti at 502-03, 28 t III.Dec. 534, 804
N. E.2ti at 502. Although only 7% of the corporation's revenue
between 1998 and 2000 went to charity, it was plausible
that the corporation had to incur 93% of overhead in order
to generate the 7% of profit for charity. Qucrd Cities Open,

208 111.2d at 515 16, 281 i1l.Dec. 534, 804 N.E.2d at 509-

t 0. As the supreme court said, "[a] cbarity is not defined
by percentages." Qteacf Citae.s Open, 208 I11.2d at 516, 281
Ill.Dec. 534, 804 N.F...2d at 509. But it does not follow that
percentages are irrelevant. The disparity between overhead
and charitable expenditures can be so extreme that it would be

disingenuous to maintain that such a vast amount of overhead

***702 **469 was incurred for the purpose of generating
such a minuscule amount of charity. See FI`innebago Ftorne,
40 I11.2d at 102, 237 N.E.2d at 539-40. The Director could
be skeptical that Covenant's raison detre was the 0.7% of its
revenue that it devoted to charity care.

*753 The other two cases, Cannon and Sisrer•s _nf"she Third
CJr•der; at Icast involve hospitals, but they are distinguishable

because all patients who were unable to pay received
charity: "`charity was dispensed to all those who needed it'
"(L:unnort, 404 III, at 72, 88 N.E.2d at 23, quoting Sisters of
the Third Order, 231 11t. at 322,83 N.E. at 374)_ In Sisters oJ"
the Third Clyder, 23 t IIL al 320, 83 N.E, at 273, "[t]hose who
[were] without money or property [were] cared for without
charge," and "[t]hose who [were] able to pay [were] charged

from S 8 to $ 25 per week" so as to finance the care of
the 5% of the patients who were unable to pay (Sisters o; `
fhe Third Urder. 231 lIL at 320. 83 N.E. at 273). Because
Provena's charity care program in 2002 considered only the

patient's income relative to the federal poverty guidelines

without considering the amount of the medical bill or the

patient's other liabilities and Covenant devoted only 0.7%
of its revenue to charity care, the Director could regard

the program merely as a pretense of charity, a pro forma
procedure that was not calculated to make a serious evaluation

of need. Although Provena proved that it turned no patient

away, it did not prove that "[t]hose who [were] without money

or property [were] cared for without charge" (Sistc•rs o,f thc
Third Order, 231 [ll. at 320, 83 N.F. at 273)-or so the
Director reasonably could have found.

b. The Relevance of Percentages,

Despite the Impossibility of an Across-

the-Board "Quantitative Test"

In denying an exemption under sectiori 15-65(a) (35 11CS
200/l 5-65(a) (West 2002)), the Director stated as follows:

"The primary basis of my conclusiun

is simple: Covenant admitted that its

2002 revenues exceeded $113,000,000

.. .... „A.._. .....,.._. ............... .__„
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and that its charitable activities cost

it only $83 t,724, or about 0.7%

of total revenue. The property tax

exemption it requested was worth over

$1,100,000. * * * [T]o obtain the

exemption, Covenant was required to

prove that its primary purpose was

charitable care. These financiat figures

fall short of meeting the primary

purpose standard."

Provena argues as follows:

"[T]he Department's insistence on a quantitative test is

simply indefensible. No [s]upreme [c]ourt decision adopts

a quantitative approach. No quantitative element appears

anywhere in the [,Vethodist Old Peoples Home] analysis.

And the [s]upreme [c]ourt has never pinned entitlement

to a charitable exemption on how much free care (or free

anything) an organization provides. On the contrary, the

[c]ourt has rejected such a quantitative test of charity at

every opportunity. See, e.g., Sisters of the Tliird Order, 231

Ill. at 320, 322[,] [83 N.E. at 273-7=1] (rejecting the claim

that 5% free *754 patient care was too insubstantial to

justify exemption); Ouad Citles Open * * *, 208 111.2d. [at]

515-516[,] [804 N.E.2d at 509] (same result for claim that

7% was insufficient to qualify as a charity)." (Emphasis in

original,)

[14] Section 6 of article I;Y does not speak of percentages; it

speaks of"exclusive use" (iil. Const. 1970, art. iX. § 6), which

courts have interpreted as "primary use," and the primary use

of property is quintessentially a factual question. Whether

property is exempt from taxation is highly dependent on the

facts of each case. Lawrenceville v. Vczrweld. 6 I11.2d 42, 48,

126 N.E.2d 671, 675 (1955). The ***703 **470 Illinois

Hospital Association says: "[T]he Department does not

disclose the percentage that is required, only that Provena's

is not enough." The point is valid, but the "percentage that is

required" was not strictly necessary to the Director's decision,

any more than it was necessary to the supreme court's decision

when it criticized the defendant in Winnebago Honte, 40111,2d

at 102, 237 N.E.2d at -539-40, for allocating "only sufficient

funds to provide for one needy applicant."

A scholar criticizes the uncertainty Illinois law causes by its

failure to mandate a particular percentage of charity care.

37 Loy. U. Chi. L.J. at 514. But coming up with a fixed

percentage, applicable to all charitable hospitals, would be

problematic. As the supreme court long has held, a charitable

institution may charge a fee to those who are able to pay.

Winnebago Honte, 40I11'2d at 101, 237 N.E.2d at 539. For

most hospitals, charging patients who are able to pay is,

as a practical matter, a necessity. Given the permissibility

and necessity of charging those who are able to pay, the

amount of charity care a hospital provides may depend on

how many impoverished people seek treatment. Sister:s of

the Tltird Order, 231 Itl. at 322. 83 N.E. at 274 ("Che

institution could not extend its benefactions to those who did

not need them or to those who did not seek admission").

As the Illinois Hospital Association explains, how many

impoverished people seek treatment in tum would depend on

a number of highly variable factors, to which an across-the-

board, fixed percentage would be unsuitable, e.g., the type of

hospital, local demographics, public health, the economy, the
cost of medical care, and the cost and availability of medical
insurance.

Thus, in Sisters ofthe T17ir•d Order, 231 Ill at 322, 83 N.E. at

273-74, the "great disparity" between the patients who paid

and the patients who were treated for free did not necessarily

negate the primary purpose of charity. It was conceivable that
only 11% of the patients who sought admission were unable to

pay (5% ofwhich the hospital treated for free and the other 6%

of which the hospital treated at the county's expense (Sisters

of the Third Order. 231 I11. at 320, 83 N.E. at 273)).

*755 The wide variability of need from one community to

another did not prevent the supreme court from considering

percentages or numbers in Sisters qj'the Third Order, 231 Ill.

at 320, 83 N.E. at 273, and German Hospital, 233 Ill. at 248-

49. 84 N.E. at 216. In the latter case especially, the supreme

court discussed at great length "the facts found and certified

in tabular fonn by the board of review as to the number of

patients received each year during the past five years, the

number treated free, [and] the number treated [at various

discounted rates]," and the supreme court observed that "a

large proportion of the entire number of patients received

are treated either free or at less than actual cost." Ger•man

Hospital, 233 Ill. at 248. 84 N„E_ at 216.

[151 Common sense suggests that the number of charity

patients a hospital actually serves has direct relevance to

one of the factors in .41ethodist Old Peoples Home, 39

I11.2d at 157, 233 N,E.2d at 542, namely, whether the

hospital "dispenses charity to all who need and apply for it."

Charity is more than rhetoric. The term "charitable purpose"

signifies "concrete, practical, objective charity, manifested

by things actually done for the relief of the unfortunate and

^,...^...^. _._.. ._ .. .^..., .. _ ._...a_.. ._.a^.._^....,.s.,..,.
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the alleviation of suffering or in some work of practical
philanthropy." l.n re Estate o/ Schurernan, 8 111.2d 1.25, 132--
133. 133 N.E.2d 7. 1t (1956).

As the millions of Americans who cannot afford health

insurance would attest, hospitals afford ample opportunities

for "some work of practical philanthropy"-and nothing

***704 **471 is more practical than numbers. Medieal

care has become ruinously expensive. The cost of a hospital

stay has been outpacing inflation for many years. "Between

1971 and 1981, the cost of a hospital day increased 15[%]

annually." J. Lane, The Impa(:t o/'the ,t9e:dicare Prraspec'tive

1'avmcaet S)^s'lerrt and Recomanendcttions for Chctrt-e, 7 Yale

J, on Reg. 499, 501 (1990). "Estimated health care costs

for 2005 exceed $1.9 trillion, a 48% increase over the $1.3

trillion spent in 2000. These costs are nearly 4.3 times

higher than our national defense spending and have been

rising at least 50% faster than the rate of inflation. Further,

inpatient hospital costs have increased almost 50% in the

last decade * **." Fifth .4nnual Health Law & Policy
Colloquium: nrovider Response to Cost Contahtrnertt- An

Insider Per.vpective, 15 Annals Health L_ 387, 38$ (2006).

In 2001, 1,458,000 Americans filed for bankruptcy, and

according to a recent study, "about half of these filings had a

medical debt cause, meaning that about 729,000 bankruptcy

filings were caused by medical debt." J. Colombo, Health
Law Symposiurrt: Federal & Stctte Ta,r Exemption Polict',

Mecficcrl Debt & Healtlacare for the Poor•, 51 Si. Louis U,

L.J. 433.. 450 n. I l 2(2007). "[T]hese numbers do not include

what is likely a much larger number of families that avoided

banktuptcy despite *756 similar financial problems." 5 I St.

Louis Lf, L.J. at 450. The number of uninsured Americans

rose to 45 million in 2003, up 1_4 million from 2002 (D.
Nelson, Antitrust Moclet'nizatit)rr Cotnm'n Goes to FVork, i?

Loy. Consunfer L.Rev. 121, l32 (2004)), and, according to

one of the amici, the American Hospital Association, the
figure now is 47 million.

Against that backdrop of familiar facts, the Director found

that in 2002, Covenant spent only 0.7% of its revenue on

charity care. The Director could have drawn either of two

inferences from that percentage. He could have inferred

that in 2002, medical care in Champaign County was

so affordable, and the citizenry so prosperous, that there

simply was no occasion for Covenant to spend more than

0.7% of its revenues on charity care; a higher percentage

would have required Covenant to "manufacture patients in

need," as Provena puts it. Alternatively, the Director could

"Size of family unit

have inferred that Covenant did not dispense charity to all

who needed it and that Covenant, therefore, was not used

"exclusively" for "charitable purposes." The Director chose

the latter inference, and we are not left with a definite and firm

conviction that he thereby made a mistake. If, in FEinrrebago
Home, 40 1`l1.2d at 102. 237 tV.F,„2d at 540, the supreme court
could draw an adverse inference from the trivial amount of

resources the defendant had allocated for charity care, we
do not see why the Director is precluded from drawing a
comparable inference in the present case.

c. Covenant's Charity Care Policy

Applicant exhibit No. 29 is Covenant's "Charity Care Policy"

that was in effect in 2002. The policy was approved on

May 10, 1994. According to this policy, "[t]he provision

of necessary services by St. Mary's Hospital shall not be

withheld based upon an individual's ability to satisfy the

related financial requirements." (Covenant used to be St.

Mary's Hospital_) in the case of a patient who did not obtain an

advance determination of his or her eligibility for charity care,

Covenant would follow "normal collection practices," and

"[a]t any time during the collection process," the patient could

apply for charity care by contacting the patient accounting

office. Persons whose family income was above, but less

than double, the poverty income guidelines set by the federal

government and whose assets other than a principal residence

were $5,000 or less were eligible ***705 **472 for charity

care. Those who qualified for charity care on the basis of

their income and whose equity in a principal residence was

$10,000 and whose other assets were $5,000 or less would

be eligible for charity care after a determination of insurance
benefits.

Specifically, those whose income was less than the guidelines

would be eligible for a 100% reduction of the patient portion

of the billed *757 charges. Those whose income was

greater than the guidelines but not more than 1 1/4 times

the guidelines would be eligible for a 75% reduction. Those
whose income was greater than the guidelines but not more

than 1 1/2 times the guidelines would be eligible for a 50%

reduction. Those whose income was greater than 1 1/2 times

the guidelines but less than double the guidelines would be
eligible for a 25% reduction.

The poverty income guidelines for 2000 were as follows:

Poverty Guidelines

.,^... ..... ._ .._ __ ,... ,
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$ 8,350

2

3

4

5

6

7

8

11,250

14,150

17,050

19,950

22,850

25,750

28,650

For family units with more than 8 members[,] add $2,900

for each additional member."

Those who qualified for charity care on the basis of income

but who had assets above the aforementioned levels would

become eligible for charity care to the extent that collections

of charges for services rendered reduced assets below the

$5,000 and $10,000 thresholds.

In his decision, the Director found that Covenant's charity

care policy that was in effect in 2002 "fail[ed] to dispense

charity according to the [Methodist Old Peoples Holaze]

factors" because the policy "ignore[d] completely the

financial burden incurred by the patients or families for the

medical services rendered." The Director gave the following

example:

"[A] patientwhose portion of billed charges was $50,000[ ]

and whose income was at a level allowing for a 50%

waiver of charges would be left with a $25,000 bill after

application of the sliding scale. It is unlikely that the patient

or the patient's family[,] in this situation[,] would ever be

able to pay off this bill, considering the level of income. A

patient at the same level on the poverty income scale with

billed charges of $ 1,000 would be left with an outstanding

bill of only $500 after the sliding scale is applied. As

the illustration demonstrates, application of Covenant's

charitable policy would result in an impoverished patient's

family being faced with an unpaid bill 50 times higher than

a patient at the same level of poverty income [,] simply

because of the billed amount for the medical services

rendered. A true charitable care policy would be more

meaningful and would result in a fair evaluation of a

patient's ability to pay.

*758 Put differently, it is clear that the patient whose

billed medical charges are $50,000 is much more in need of

a greater level of assistance from Covenant than the patient

whose billed charges are $1,000. Yet Covenant applies the

same 50% reduction in charges to both patients, having the

reduction only on the level of poverty income.

Moreover, during 2002, Provena Covenant referred

patients with unpaid charges to collection agencies, even

when a portion of the patient's charges had been reduced

pursuant to the Charity Care Policy."

This critique of Covenant's charity care policy strikes us as

reasonable. In its ***706 **473 disregard of liabilities,

the charity care policy could have posed an obstacle to the
dispensation of charity to the needy. See .bfethodist Old

Peoples Honie, 39 I11.2d at 157, 233 N.E.2d at 542. Basically,

the charity care policy lacked nuance. In simple terms of the

dollar amount of assets, an elderly retired person might have

the means of paying for a medical procedure, but he might

have to liquidate his house and the inveshnents upon which

he depends for basic survival. See B. Cohen, The Controver•sy

Over Hospital CharJes to the Ureinsured-A%o Pillains. No

Heroes, 51 `'ill. L.Rev. 95, 102 (2006). Apparently, such a
person would be ineligible for charity care at Covenant.

Although Covenant had a policy of admitting everyone

regardless of their ability to pay, we will not assume that

everyone availed themselves of that policy regardless of their

ability to pay. The prospect of a crushing financial liability

could well have been an obstacle in some people's minds; it

could have deterred them from undergoing medical treatment.

...,.. __._..... ..... ---^- --..^.- ^,^,,^.., ...^^._-^..-.. .__ .............^^_.,^.^^...._.._.
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In its brief, Provena argues it is undisputed that Covenant's

charity care policy "is only a guide[ ] and is not mechanically

applied" and that "a patient's eligibility for free care is

always open to reassessment, even if a patient were originally

determined to be financially able to pay." But the record does

not seem to reveal how often Covenant departed from the

guidelines of its charity care policy, how often a reassessment

was done, what the reassessment considered, and how often

a reassessment made any difference (not often, one might

infer, if out of 110,000 admissions, Covenant gave free

or discounted care to only 302 patients-and then hired a

collection agency to contact 64 of those 302 charity care
patients).

d. The Illusory Nature of 11-Iuch of
Covenant's "Charity Care Costs"

The dollar amount of charity care can be measured in either
of two ways: (1) the cost to the hospital or (2) the amount
the hospital *759 charged. 37 Loy_ U. Chi. L.J. at 511. If

cost is used, it can be either average cost, which includes
overhead, or it can be marginal cost. 37 Loy. U. Chi. L.J. at
51 l. Section 20(3) of the Community Benefits Act requires

hospitals to report their charity care as measured by average

cost: the "actual cost of services provided, based on the total

cost[-] to[-] charge ratio derived from the hospital's Medicare
cost report." 210 ILCS 76/20(3) (West 2006). Marginal cost
is the excess cost of treating an additional patient. See 37 Loy.
U. Chi. L.J. at 5 11 n. t 11. For exarnple, if treating 10 patients

costs the hospital $10,000 but treating 11 patients costs the

hospital $10,500, the marginal cost of treating the eleventh

patient is $500. The average cost of treating all 11 patients is

$10,500 divided by il, or about $954. See ' 37 Lay. U. Chi.
L.J. at 511 n. 11 t. Measuring charity care by charges yields

a higher dollar figure than measuring by cost; and measuring

by average cost yields a higher dollar figure than measuring
by marginal cost. 37 Loy. U. Chi. L.J_ at 5 L 1.

A scholar lays out the case for average costs as follows:

"[A]s a matter of theory, using charges to measure charity

care is patently ridiculous. In this regard, hospitals operate

akin to hotels, which have a`rack rate' for their rooms. Like

the rack rate on hotel rooms, virtually no one actually pays

the hospital's `rack rate' for services; instead, hospitals

negotiate discounted reimbursement rates with insurance

companies, or such rates are set by the government as

part of the ***707 **474 Medicare and Medicaid

program. Using charges as the measure of charity care,

therefore, would simply let hospitals inflate their charity

care `numbers' by setting higher prices for services that

they know will never be collected, or if collected at all, are

charged only to uninsured patients. * * *

As between average and marginal cost measures, a good

case can be made for either. The argument for marginal

costs is that in the short run, filling empty beds with

charity patients or taking a few extra x-rays with a

machine already paid for costs very little[ ] and hospitals

should not be `credited [,]' in the charity care ledger[,]

with part of their overhead and capital investment in

providing these services, since those investments would

have to be made anyway for paying patients. Over time,

however, nonpaying patients represent a more or less

permanent burden on a hospital and will eventually require

replacement of assets sooner than would have been the case

if the charity patients had not been served. Thus, average
costs (e.g., including overhead and depreciation in the cost

number) represent a better 'true' measure of charity care in

the long run. Average costs, in fact, are the measure that

most academics use in measuring the value of charity care.

Also, average costs are the measure used by a number of
states in legislation relating *760 to charity care reporting,
including the recently enacted Community Benefits Act
in Illinois [ (210 ILCS 76r1 through 99 (West 2006)) ]
(although states have also used the marginal cost measure

in some circumstances)." 37 Loy. U. Chi. L,J. at 511-13.

We find this reasoning to be persuasive. In addition, we note
that in Gcrmcui Ffo,spitrcl, 233 111. at 248, 84 N.E. at 216, the

supreme court seemed to quantify charity care by its cost ("a

large proportion of the entire number of patients received are

treated either free or at less than actual cost"). And, again,

in section 20(3) of the Community Benefits Act (210 ILCS
7(/20( 3) (West 2006)), the legislature designated average cost
as the measure of charity care.

In 2002, pursuant to its charity care policy, Covenant treated

some patients for free and discounted its bills for other

patients. Apparently, in calculating the amount of its charity

care, Covenant used the average cost of the discounted

portions of the bills. The Director stated:

"The applicant has asserted in several

different contexts that the cost of

waiving charges pursuant to its charity

care policy in 2002 was $831,724

[citations to record] while the revenue

................................................. w....._............... ....
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it waived amounted to $1,758,940

[citations to record]. To obtain the

cost figure, the [a]pplicant took

the total cost of providing care in

the hospital and the total billed

amounts and developed a cost [-]to[-]

charge ratio. The ratio was applied

to the charges generated. [Citations

to record.] $1,758,940 divided by

$831,724 equals 2.1148."

As the Director explained, in the case of a patient whose

bill Covenant discounted by 50%, the markup inherent in the

remaining 50% more than consumed the charity care in the

50% discount, if charity care were measured by average cost.

The Director reasoned as follows:

"[A] patient entitled to a 5001a waiver

based upon her level on the poverty

income scale[ ] and who received

a$50,000 bill would be left with

a $25,000 balance after application

of the sliding scale r.eduction. This

$25,000 outstanding bill, if paid by the

patient, actually would have generated

an average mark[ ]up of $1,358 for

Covenant. ($50,000 ***708 **475

2. Medicaid Subsidy @ Cost

divided by 2.1148 equals $23,642.

The difference of $1 [,]358, based

upon Covenant's formula, apparently

would have been the margin above

its costs for the preferred service.)

It is impossible to conclude that this

policy truly is charity as contemplated

by the [Methodist Old Peoples

Homes] guidelines. Thus, * * * the

Department's counsel would appear

to be correct in characterizing this

practice as `the illusion of charity.' "

Thus, it would appear that in the case of the patients whose

bills Covenant discounted by 50% or 25%, Covenant actually

came out ahead (at least, in terms of what the patients owed)

and, therefore, extended no charity at all to those patients. The

figure of $831,724, *761 small as it is relative to Covenant's

total revenues, appears to be an exaggeration.

e. Shortfalls in Medicare and Medicaid

Applicant exhibit No. 64 is entitled "Provena Covenant

Medical Center Charitable Contributions [in] 2002," and it

lists the following two items, among others:

"Cost

$3,105,217

3. Medicare Subsidy @ Cost

The First, Second, and Third Districts have held that writing

off "bad debt" is not charity. .llivio WediCal Cettfer v.

Department of'Revertue, 299 I11..1pp.3d 647, 652, 234 I11.Dec.

23, 702 N.E.2d 189, 193 (1998); Highland Park Hospital

v, Departtnent of Revenue, 155 Ill.App,3d 272, 280, 107

I11.13ec. 962, 507 V.F.?d 1331, 1336 (1987); Riverside

Medical Center v. Depttrtment o/'Revenue, 342 Iil.App.3d

603, 609,276 11I.Dec. 1008, 795 N.E.2d 361,366 (2003). One

commentator disagrees with these decisions. 37 Loy. U. Chi.

L.J. at 513. He maintains that Medicaid reimbursements (and,

presumably, also Medicare reimbursements) that "fail to fully

cover average costs" "probably should count as charity care

because this represents a net cash outflow." 37 Loy. U. Chi.

L.J. at 512. He reasons as follows:

"One can certainly sympathize with the view that from

the standpoint of the patient, being accepted for treatment

$7,418,217."

with an up-front guarantee that the hospital will not seek

payment is better than being billed for treatment and

hounded by collection efforts, even if the ultimate result

(no payment) is the same. But from the standpoint of the

hospital, both scenarios result in a tack of payment that

the hospital must make up for elsewhere to stay financially

viable, and there is little doubt that a significant portion

of bad debt is in fact related to the patient's financial

inability to pay ***. * * * At some point, if government

keeps piling on uncompensated care obligations without

some kind of offsetting revenue enhancement, the hospital

will simply no longer be able to operate. Thus, an

absolute rule that bad debts do not `count' as part of the

justification for exemption also seems wrong despite the

courts' conclusions." 37 Loy. U. Clii. L.J. at 513.
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Initially, we note that "treatment of Medicare and Medicaid

patients [is] a virtual requirement" for exemption from the

federal income tax (37 Loy. U. Chi. L.J. at 498, citing !/fC

Fleutt/r PlanN, Inc. r. Currtmi.ssitrner of Internul Reveriue,

325 F.3d i 188, t l 97-98 (t Orb Cir,2003)), as the American

Hospital Association candidly admits. Further, from a legal

point of view, we disagree with the reasoning that just

because the end result of bad debt and charity is the same

(lack of *762 payment to the hospital), bad debt should

be considered charity. If an organization could acquire a

tax exemption for giving up on collecting from deadbeat

customers, nearly every business in Illinois would be tax-

exempt.

As we have explained, charity from one person to another
is a gift. Perhaps it is ***709 **476 possible to give

someone a gift in the form of forgiveness of debt, but to

accomplish that gift, one surely would have to do more than
write off the debt. Writing off a patient's bad debt involves
only the hospital and its databases. Vis-a-vis the hospital and
the patient, the relationship of creditor and debtor remains

intact-and, presumably, the patient will conduct his affairs

accordingly; he might forego opportunities, and, generally,

he will live under a cloud, assuming that everything he owns

and acquires could eventually be subject to execution. See
51 Vill. L.Rev. at 102. In fact, the ALJ found that "[i]f a
patient [paid] an amount on an account that was included

in [Covenant's] bad debt expense, then the payment [was]

recorded as a recovery to bad debt," And so nothing really has

changed between the patient and the hospital. The hospital

merely has decided, for its own accounting purposes, that

trying to enforce the debt would be futile or economically

unrewarding-hardly a decision that exudes the "warmth and

spontaneity indicative of [a] charitable impulse" (tVillorvs. 43
f1l2d at 208, 251 N.E.2d at 252).

Because a gift is, as we have explained, an uncompensated

transfer, the hospital cannot be someone's creditor with

respect to a certain sum and simultaneously be the person's

charitable benefactor with respect to that same sum. A
decision about the futility of collection that a creditor makes
in the privacy of his office does not vitiate the contractual

relationship between the creditor and debtor. Like any other

gift, a gift in the form of forgiveness of debt requires some
kind of delivery. BErrv v. Berrl:, 238 Ill.App. 507, 510
(1925); Restatement (Secoud) of Contracts §§ 274, 277(l),

at 366, 370 (1981); 38 Ant.Jur.2d Gifts § 45 (2008). Further,

the supreme court has held: "[W]here there is no proof
of consideration for the forgiveness of a debt, an attempt

to forgive a debt is ineffective either as a gift or as an

executory contract." Ermolcl U. dear; 358 Ill. 233, 238,
193 N.E. 184, 186 (1934); see also Restatement (Second)

of Contracts § 273, at 364 (1981). It appears that once a

hospital enters into a contract with a patient whereby the

patient agrees to pay for services, transforming that patient

into a charitable beneficiary is somewhat more complicated,

legally, than simply making a notation in the hospital's

accounts. Provena has not exptained how, from a legal

point of view, this transformation would have come about.

See A. Noble & A. Hyams, *763 Churitable tlraspitul
,4ccorintabilitv: A Revieu, and .4,nalvsis e#'L,e;ul and Policy
Gritiat;vvs. 26 J.L, Med. & Ethics 116, 119 n. 66 (1998)

("American Association of Certified Public Accountants

issued updated health care audit guidelines in 1990," under

wliich "hospitals must now segregate bad debt from charity

care on their financial statements. Bad debt is now reported

as an expense. Charity care, considered services provided

without expectation of payment, is reported as a footnote on
the fmancial statement").

We understand that probably half the time, the reason

for default is that the patient simply cannot pay. 37
Loy. U. Chi. L.J. at 513 ("Some academic studies have
shown that roughly 50% of hospital bad debt is likely
due to inability to pay, rather than sirnply debt avoidance

or poor management"). According to the ALJ's findings,
approximately 60% of Covenant's inpatient admissions
originate through the emergency room-probably not an ideal

place for a careful and methodical assessment of someone's

financial situation. We can envision an argument that referral

to a collection agency is part of the procedure of charity

care. Through the services of the collection agency, Covenant

assesses the extent of the patient's financial need, and once

the collcetion agency validates ***710 **477 the patient

as an impoverished person, Covenant writes off the debt,
and the write-off is charity. Setting aside the obstacle posed
by Ermold, the main problem with this argument is that

Covenant continued to accept payments on what Covenant

had designated, purely in its accounts, as bad debt.

We do not mean to put Covenant in a bad light simply because

it uses collection agencies. There is nothing wrong, per se,
with a charitable organization using collection agencies and

even lawsuits to collect what is owed to it. As we have

discussed, charitable organizations may enter into contracts

with those who are able to pay. It would be illogical to

say, on the one hand, that a charitable organization may

enter into a contract and, on the other hand, to forbid the

.. .._ ..,_. .,.... .,,.^ ... ................ ......... .^..,,...
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charitable organization from insisting on the performance of

the eontract. The resources of a charitable organization are

finite, and those who fail to pay, even though they could

pay without suffering economic hardship, effectively use

resources that otherwise might have gone to the poor. In our

mind, the only relevanee of Covenant's sending accounts to

collection agencies is the negation of a charitable relationship

with respect to the balances in those accounts. In 2002,

Covenant sent 10,085 accounts to collection agencies but

gave charity care to only 302 patients. Not all those 10,085

accounts, or maybe not even most of them, originated from

2002, but the vast disparity between those numbers could

strike a reasonable trier of fact as significant. As Provena

says in its brief, there could be a variety of reasons for

patients' failure to pay. One of the foremost reasons, however,

surely would be *764 an inability to pay. The Director

could reasonably infer that a lot of patients were not receiving

charity care who needed it.

f. The Significance of the Stipulations

4. Crisis Nursery Services & Support

5. Volunteer (community benefit) classes/services

Provena argues that because the Department stipulated that

Covenant "dispenses health care to all who apply for it,"
"regardless of their ability or inability to pay for the service,"
it is established, as a matter of law, that Covenant provides

charity to all who are in need. See In r•e iI.farriage af SrmGorn.

78 III.APp.3d 146, 149, 33 TIl.Dec. 468, 396 N.E.2d 1192.

1195 (1979) ("[p]arties are bound by their stipulations"). This
is a non sequitur. Just because Covenant never turns a patient

away because of the patient's inability to pay, it does not
follow that Covenant thereby provides charity. If, despite the
patient's inability to pay, the patient is contractually liable to

reimburse Covenant for the medical treatment, Covenant has

extended no charity to that patient.

g. Off-Site Charity

In applicant exhibit No. 64, entitled "Provena Covenant

Medical Center Charitable Contributions [in] 2002," Provena

alleges that Covenant made the following charitable

contributions (other than charity care and the Medicaid and

Medicare subsidies, which we have already discussed):

"Cost

$
25,851

$189,509

6. Emergency Medical Services (training & support to community and area
agencies) $173,228

7. Charitable subsidy on ambulance service $888,091

8. Donations to Other Not-for-Profits (less value of participation) $
54,370

9. Behavioral Health community benefit

10. Subsidy for graduate medical education

**478 ***711 [16] [171 [18] It is unclear to

that these items, admirabie as they are, describe uses of

the subject property as opposed to uses of income from

the subject property or uses of other property. "The use to

which the property is devoted is decisive rather than the use

to which income derived from the property is employed."

City oJ' Laevrerzcevilte, 6 Ttl.2d at 49. 126 N.E.2d at 676.

"[P]roperty which is used to produce income to be used

exclusively for charitable purposes may not be exempted

$374,537

$531,688."

us from taxation, the test being, instead, the present use of the

property rather than the ultimate use of the proceeds derived

from the property sought to be exempted." Goodmar,, 388
TI]. at 374. 58 N.E.2d at 39. "Whether or not [a hospital] is

a charity is to be determined by the *765 treatment which

the patients receive at the hands of those in charge of the
hospital." Sistca°s of the Third C?rder, 231 111. at 323, 83 N.E. at
274. See also Nlidtivest Pliysician Group, Ltd. v. Department
qJ'Reventae, 304 I11.App.3d 939, 957, 238 III.Dec. 278, 711

N.E..2d 381, 393 ( 1999) (exemption depends on activities "on

4f.^ ^(]c91"44{?A . .^4 r pi-.icf'! .
,^.K...............,-.,.,,...».^.^.'1
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the property"); Cun;regational Suiiday SclEool. 290 [lL at
118, 125 N,E. at I I("It is not the use to be made of the profits
but the nature of the business done that is to be considered in

deciding the question of liability to taxation"). In this respect,

the Illinois standard for exemption from property taxes is

different from the more diffizse "community benefit" standard

f o r exemption f r o m the federal income tax. See Rev. Rul. 69-
545. 1969-2 C.B. 1 t7-18; 37 Loy. U. Chi. L.J. at 497--98.

The ambulance service (item No. 7), for example,
undoubtedly benefits the community, and, therefore, we

assume it counts for purposes of the federal income-tax

exemption. But Illinois law scrutinizes the use of the subject

property, and we do not know where the ambulances are

garaged. Do they depart from Covenant and bring patients

back, or are they dispatched from a separate address?

The Department suggests, with citations to the record,

that the majority of people transported by the ambulances

appear to be covered by third-party payers such as Blue

Cross, the Civilian Health and Medical Program of the
Uniformed Services (CHAMPUS), and health maintenance
organizations. Provena does not disagree. It is unclear to what

extent the S888,091 for this item consists of the "shortfall"
resulting from the discounted rates that insurers paid. Such

discounts would not be charitable. See Riverside aledicrrl
Center. 342I11.App.3d at 610, 276 11l.Dec. 1008, 795 N.E.2d
at 367.

C. The Exemption for Religious Purposes

1. The Constitutional and Statutory Provisions

Section 6 ot' article IX of the Illinois Constitution of 1970
allows the General Assembly to exempt "property used
exclusively for religious *** purposes." 11l. Const, 1970, art.

IX, § 6. Section 15-40 of the Property Tax Code provides as
follows:

"(a) Property used exclusively for:

(1) religious purposes * * *

***

qualifies for exemption as long as it is not used with a view
to profit." 35 ILCS 200% l i-40(a)( [)(West 2002).

2. Forfeiture

[191 In the application for exemption that it filed in

December 2002, Provena never claimed an exemption for

religious purposes ( *766 ILCS 200 ^ 1 ^ - 40(a)( ! ; (West

2002)); it claimed an exemption only for charitable purposes

(35 ILCS 20015-65(a) (West 2002)). Because the county

board ***712 **479 of review never had an opportunity

to consider whether Covenant qualified for an exemption

for religious purposes, the Department argues that Provena

failed to exhaust its administrative remedies and is barred

from invoking sectiou 15=10(a)( I) on appeal. See In re

%lpplicatiori qf' C'uunt3- Colfector of'Du Page Countv, 157

111.App.3d 355, 3 6 1 , I 10 111.Dec. 209, 510 N-,E.2d 1240, 1244

(t987). Provena responds that the Department has forfeited

the defense of failure to exhaust administrative remedies,

because the Department failed to raise that defense in circuit

court. See In i-e Applicution of .1uia^rd. 90 LII.App.3d 560,

565, 4-i I1t.Dec. 828, 413 N.E:2ti 161, 165 (1980). We

agree with Provena. We further note that in his decision, the

Director addressed the substantive merits of Provena's claim

of an exemption for religious purposes.

3. The Effect of the Stipulations

In the administrative proceedings, the Department stipulated

that "Covenant's stated and ongoing mission is to serve as the

Catholic health[-]care ministry and charitable hospital in the

Champaign/Urbana area and to build communities of healing

and hope by compassionately responding to human need in

the spirit of Jesus Christ" and that Covenant was "founded,

organized, owned[,] and operated as an apostolic mission and

health[-]care ministry of the Catholic Church."

[20] According to Provena, these stipulations compel

a determination that Covenant is exempt under ;ection
15-40(a)(0 (35 ILCS 200;'15- 40(a)(1) (West 2002)). We

disagree. It is Covenant's actual practice, not merely its

mission, which determines the right to exemption. See
1lethodist Old Peuples F(ume, 39 I11:3d at 157, 233 N:E.2d
at 542, The issue is not whether Covenant is operated as an
"apostolic mission and health care ministry of the Catholic
Church" but whether it is "used exclusively for * * *

religious purposes" as case law defines that phrase. See 35

ILCS 200:15=10(a)(1) (West 2002). The stipulations do not
squarely address that issue.

.,.. .,,.,. .^. .. .,. ,... .. .. .. .. .....^, ..,..._._.^ .............. ._
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If "religious purpose" meant whatever one did in the name

of religion, it would be an unlimited and amorphous concept.

Exemption would be the rule, and taxation the exception. "In a

sense, everything a deeply devout person does has a religious

purpose." Fctith Builder.s. 378 Ill..-App3d at 1046, 318111.Dec.

133. 882 N.E.2d at 1264. In Fauroiew Haven v. Department

of Reveraue, 153 II1.App.3d 763, 7 68-69, 106 11l.Dec. 634,

506 N.E.2d 341. 345 (1987), we were unpersuaded by the

reasoning that a nursing home had a religious purpose because

taking care of the elderly was a way of "tying preaching to

action." "Religious purpose" within the meaning of section

15=I0(a)(1) (35 ILCS 200' l 5-=10(a)(1) (West *767 2002))

has to be narrower than "Christian service," or else "religious

purpose" would mean everything (and, therefore, nothing)_

In People ex rel. :bfcCullouuh v, Deutsche Genteinde, 249

Ill. 132, 136-37, 94 N.E. 162- 164 ( 1911), the supreme court

stated: "[A] religious purpose means a use of such property

by a religious society or body of persons as a stated place for

public worship, Sunday schools [,] and religious instruction."

In People ex rel. Carson v. iLliildoon, 306 Ill. 234, 238, 137

N.E. 863,864 ( 1922), overruled in part on othergrounds by

;L7cKerzie ti,. Johnson, 98 I11.2d 87, 100, 74 I.l1.Dec; 571. 456

N.E.2d 73, 79 ( 1983), the supreme court said, with reference

to the quoted passage from Deeusclre Geneeinde: "This was

not stated as inclusive of everything that might in the future be

regarded as a use for religious purposes but as illustrative of

the nature of such use." If, as Muldoon said, public worship,

***713 **480 Sunday schools, and religious instruction

are "illustrative of the nature of [religious] use," it must

follow that "religious use" has a determinable nature and that

to be a religious use, the activity must somehow resemble

the activities listed in Deutsche Gemeinde. We do not see

how medical care resembles public worship, Sunday schools,

or religious instruction. Cf. Calvarv Baptist, 349 1ll.App.3d

at 327, 285 Ill.Dec. 412, 812 N.E.2d at 2 (throughout the

year, the property was used for Bible study classes, teen

ministry events and meetings, and devotional activities, with

occasional and incidental secular events).

4. Primacy of the Use

(1) (35 ILCS 200/ 15110(a)( l)(West 2002)). Faith Builders,

378 Il1.App,3d at 1046, 318 Ill.Dec. 133, 882 N.E.2d at

1264. In 2002, more than 99.99% of Covenant's patients
entered into contracts to pay for their medical t.reatment.

Almost all of Covenant's $115 million in revenue came from

insurance companies, persons paying for their own treatment,

and other contractual sources. Donations totaled only $6,938.

See Cook Conattrunications Afhristries v. Department nl'

Revenue, 345 III.App.3d 753, 762, 28[ I11.Dec. 120, 803

N.E.2d 524, 530 (2004). Covenant sent 10,085 accounts to
collection agencies in 2002. The record does not appear to
reveal how often theological instruction was given during the

110,000 admissions that year, but Covenant spent $813,694

on advertising. Covenant more resembles a business with

religious overtones than property used primarily for religious

purposes. See *768 Coolc Conrmunications Alinistries. 345

I1l,App3d at 758, 281 I11.Dec. 120, 803 N,F.2d at 527;

Fairvievn Ncrven, 153 I11.App.3d at 775, 106111.Dcc. 634. 506

N.E,2d at 349; Faith Builders, 378 III.App.3d at 1046, 3 t8

lll.Dec. 133, 882 N.E.2d at 1264.

D. Considerations of Public Policy

The amici warn that adverse social consequences will follow

if we reverse the circuit court's judgment and affirm the

Director's decision. They say that with the number of

uninsured Americans increasing and governmental programs

failing to keep up with the rising cost of health care, not-for-

profit hospitals already operate on thin margins. The loss of

the tax exemption would make these hospitals less attractive

to lenders and would create a perverse economic incentive

for the hospitals to shift resources away from community

needs other than free or discounted medical care. Because

not-for-profit hospitals have no funds to spare, they would

have no choice but to pass on to patients and commercial

insurers the added cost of property taxes, and to the extent

they were unable to do so, they would have to cut services

or even close their doors, swelling the ranks of the uninsured

and burdening the state with the indigent patients whom the

hospitals formerly served, to the detriment of their bottom

iine.

[21] 1221 Provena had to prove that the religious use of the

property was primary and that any secular use was incidental.

See Fairview Naven, 153 III.App.3d at 774, 106 Ill.Dec.

634, 506 N.E.2d at 349. If the operation of the property is

businesslike and more characteristic of a place of commerce

than a facility used primarily for religious purposes, the

property is not exempt from taxation under section 15-40(a)

[23] These are arguments of public policy, and it is the

legislature's job, not ours, to make public policy. Board

oJ`Educ•ation qf'Dolton School District 149 v, rLliller, 349

IlLApp:3d 806. 811, 285 Ill.Dec. 868, 812 N,E.2d 688, 693

(2004). Instead, we strive to be faithful to the meaning of

legislation and case law; and if these authorities, correctly

..^. _..., ..- ^. ..,, .W.._....o,...^.. ..._,.. ,,,^.^..,...^.-,......._. a...^^.., ^..,.^..., _ _ _..^..,
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interpreted, do not readily apply to the modern polycorporate

***714 **481 hospital, so be it. Just because the test for

exemption is, in some respects, "anachronistic, a reflection

of a time without third[-]party pay[ejrs and sophisticated

medical care[,j *** it does not necessarily follow that the

changed circumstances still merit a tax exemption. Instead,

perhaps the exemption is as anachronistic as the reasons that

originally gave rise to it. Things that were once tax-exempt

can become taxable if circumstances change." 16 Am. J.L. &
Med. at 379.

In several jurisdictions, the decisions of which the American

Hospital Association cites, the concept of "charity" has

become so amorphous and so tractable as to be virtually

devoid of meaning. "A word that comes to mean everything

in effect means nothing[ at all]." 31 Wm. Mitchell L.Rev.

at 211. The term "charity" has become magical gibberish

to sanctify any socially beneficial use of property that a

court deems worthy of subsidy. But our constitution already

enumerates the uses of property that are categorically wotthy

of exemption-e.g., schools, cemeteries, agricultural and

horticultural societies-and hospitals are not among them.

111. ConsL. 1970, art. IX, § 6. If, under *769 sectiou 6 of

article 1X, property used for "charitable purposes" is simply

property that is put to some publicly beneficial purpose, why

would it be necessary to separately list schools, for instance,

and agricultural societies, which obviously use property in a

publicly beneficial way by defeating ignorance and hunger?

The way the constitutional provision is phrased, it does not list

schools and agricultural societies as examples of charitable

purposes (by saying "and other charitable purposes" or words
to that effect).

As one commentator explains, the slippage of the meaning of
"charity" began long ago, when the Statute of Charitable Uses
(43 Eliz. 4 (1601)), codifying developments in the English

common law, expanded the meaning of "charity" beyond

its "commonly understood defmition of economic relief for

the poor," "to encompass virtually anything deemed to be
in the public interest." 31 Wm. Mitchell L.Rev. at 191-93.
Because the Statute of Charitable Uses became part of Illinois
oommon law (Contfftertta/ I,llirroi.s :Vutiona! Bank & Trtast
Co v. ftarris, 359 Ill. 86, 90, 194 N.F. 250, 252 (1934);

End of Document

5 ILCS 50: 1(West 2006)), the supreme court has held that
"`[cjharity,' in the legal sense, is not confined to mere
alms[ jgiving or the reLief of poverty and distress but has
a wider signification, which embraces the improvement and
promotion of the happiness of man" (Hrrrri.s. 359 Ill_ at 92.
194 N.E_ at 2.53) But it is impossible to miss the recurrent
theme of charity care in the supreme court's decisions on

the exemption of hospitals from taxation. It is as if the

supreme court decided, early on, to resist any further dilution
of the meaning of "charity," by holding that improving and
promoting the happiness of man entailed dispensing charity
care as needed. See Si.ster5 of"tlre Tkir•d C)r-der, 231 Il i, at 322,
43 V.E at 274 ("so long as charity was dispensed to all those
who needed it and who applied therefor").

The language we use in the State of Illinois to determine

whether real property is used for a charitable purpose has

its genesis in our 1870 constitution. It is obvious that such

language may be difficult to apply to the modern face of

our nation's healthcare delivery systems. Even the seminal
case in Illinois, aletlrtxlist O(d Peoples Home v. Kor_en, was
decided when Medicare was in its infancy and Medicaid did

not yet exist. The capital needs of a properly equipped modern

hospital were not even imaginable in 1965. It is of obvious

public benefit for any community to have available one or

more modem hospitals, but until such time as the legislature

***715 **482 sees fit to either change or make definite the

formula for the determination of the medical/charitable use of

real property, Provena cannot, on the record before us here,

prevail in its attempt to exempt itself from real estate taxation.

*770 III. CONCLUSION

For the foregoing reasons, we reverse the circuit court's
judgment. Reversed.

McCULLOUGH and KNECHT, JJ., concur,
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416 Mich.34a
Supreme Court of Michigan.

cover all operating costs as well as to recover

construction costs and it did not appear that

residents received any significant benefit that

they did not pay for. M.C.L.A. §§ 21l_7, 211.9.

RETIREMENT HOMES OF the DETROIT

ANNUAL CONFERENCE OF the UNITED

METHODIST CHURCH, INC., Plaintiff-Appellee,

V.

SYLVAN TOWNSHIP, WASHTENAW

COUNTY, Defendant-Appellant.

Docket Nos. 64o92, 64093. { Calendar No. 9.

^ Argued Nov.13, 1980. f Decided Dec. 23, 1982.

Appeal was taken from ruling of Michigan Tax Tribunal

allowing real and personal property tax exemptions. The

Court of Appeals, 92 Miclt.App. 560, 285 N.W,2d 375,

reversed, and township appealed. The Supreme Court, Levin,

7., held that there was no "gift" to apat-tment residents so as

to qualify owner for charitable or benevolent tax exemption.

2> Cases that cite this headnote

[3] Taxation

i&-- Charitable or• Benevolent lustitutions.

and Property Used for Charitable Putposes in

General

Corporation does not qualify for tax exemption

merely because it is structured to be nonprofit

and in fact makes no profit; by same token,

nonprofit corporation will not be disqualified for

charitable exemption because it charges those

who can afford to pay for its services as long as

charges approximate cost of services.

19 Cases that cite this he.adnote

Reversed and decision of Tax Tribunal reinstated.

Williams and Coleman, JJ., dissented and filed statement.

West Headnotes (3)

[11 Taxation
4&- General Rules of Construction

Property tax exemption is in derogation

of principle that all property shall bear

proportionate share of tax burden; consequently,

tax exemption will be strictly construed.

M-C.L.A. § 211.7.

5 Cases tirat cite this headnote

Attorneys and Law Firms

**683 *342 Robert D. Dunwoodie, Ronald S. Holliday,

Dykema, Gossett, Spencer, Goodnow & Trigg, Detroit, for

plaintiff-appellee.

Keusch & Flintoft by Peter C. Flintoft, Chelsea, for

defendant-appellant.

Opinion

LEVIN, Justice.

Retirement Homes of the Detroit Annual Conference of the

United Methodist Church, Inc., claimed a real and personal

property tax exemption for the Chelsea Village Apartments. l

[2] 'Taxation
#- Charitable or Benevolent Institutions,

and Property Used for Charitable Purposes in

General

There was no "gift" to residents of apartments so

as to qualify owner for charitable or benevolent

tax exemption, notwithstanding that it did not

appear that apartments were operated for profit,

where monthly fee charged was designed to

The Tax Tribunal, relying on *343 Michigan Baptist Homes

& Development C'o. v. City of Ann Arbor, 396 \rlich. 660,

242 N.W.2d 749 (1976), denied exemption. The Court of

Appeals reversed, saying that Michigan Baptist Homes was

distinguishable. ?

We are of the opinion that Michigan Baptist Homes is

controlling and reverse.
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Retirement Homes is a non-profit, non-stock corporation. The

board of trustees is elected by the Detroit Annual Conference

of the United Methodist Church. 3

Applicants are required to supply medical and financial

information to assist Retirement Homes in properly placing

them within the facilities. Retirement Homes considers that

Supplemental Security Income payments are only available

to residents of licensed facilities. The apattments are not a
licensed facility.

The Chelsea facility is contprised of a licensed nursing

home, a licensed home for the aged, and the Chelsea Village

Apartments. Thirty-six persons reside in the apartments.

The nursing home and the home for the aged have been

tax-exempt since 1905. Retirement Homes acquired land

adjacent to these facilities in 1967 and 1968 and cotnpleted

construction of the apartments in 1972. There are 24

apartments; 18 single-bedroom, 4 double-bedroom, and 2

efficiencies. 4

There was evidence that the apartments were constructed

to "improve the age mix" by attracting a younger group of

retirees, those over the age of 65 but younger than those

normally requiring institutional care, and to establish a more

orderly *344 progression of elderly persons through the
various facilities in Chelsea.

The apartments are designed for independent living.

Residents are responsible for their own medical and dental

care as well as obtaining their own meals, although meals

can be purchased at cost from the Home for the Aged.

Residents have available 24-hour emergency medical service,

counseling, full access to and involvement in the social and

therapeutic activities and programs conducted at the Chelsea

facility, 24-hour maintenance service, utilities, trash removal,

lawn care, snow removal, painting and repairs, and free

transportation. 5

**684 Residents are charged a monthly fee which is

designed to cover utility and other direct costs and to amortize

the cost of construction over a 20-year period. The monthly

fee does not include the income which Retirement Homes

could have earned by investing the funds that were used in

the construction. 6

*345 Retirement Homes produced evidence which tended

to show that the annual expense of operating the apartments

exceeded the fee charged to the residents, but the Tax Tribunal

concluded that "[i]t is not clear whether [the apartments] lost

money, made money or broke even". 7

Retirement Homes claimed that no one was ever refused

care or evicted because of inability to pay fees. Yet it was

acknowledged that residents of the apartments who became

unable to pay the monthly fee were asked to transfer to one of

the *346 other facilities at Chelsea because they could not

obtain govemment assistance unless they were residents of a

licensed facility. k

II

The Court of Appeals, in reversing the Tax Tribunal, g
distinguished Michigan Baptist **685 Homes. *347 The
construction of the apartments was financed entirely by

gifts, donations and bequests, rather than, as in Michigan
Bapti,st Homes, a mortgage and sale of debentures. Because

Retirement Homes incurred no debt in financing construction,

the monthly charge was set to recover only direct expenses

and fund replacement, not payment of interest. A life-care

contract with forfeiture was not required, only a monthly fee-
In Michigan Baptist Homes each resident was provided ten
days of free care in the nursing center each year, which could

be accumulated to a maximum of 30 days. Residents of the

apartments were provided with 24-hour emergency medical

service without additional charge and could transfer to the

nursing care facility if necessary.

The Court regarded Gull Lak.e Bible C'onierence Ass'n v-
Rn.ss Ti-rp., 351 ldich. 269, 88 N.W.2d 264 (1958), to be
more analogous. In Gull Lake, this Court held that the
picnic, recreation, and housing facilities operated by the

Gull Lake Bible Conference Association qualified for a

charitable property tax exemption, although fees for use of

the facilities were charged, because the charitable purpose

of the Association was to promote Bible study gatherings

and the availability of the facilities was necessary to obtain

satisfactory attendance. to

,..._. ..................... ..._.._ w_...... ^v t Slia,,4N2}fl.) 2014 i f( r 3Gt1 RP_.uICrS. No cic-^Itil to or CJif}a; U.S. Lio.reCCt!i12nt '0tni'k, , _
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330 N.t5P.2d 632

*348 LiI

[1] Retirement Homes claims real and personal property tax

exemptions under provisions of the general property tax law

exempting the personal property of charitable institutions and

real property owned and occupied by charitable institutions

while occupied solely for the purposes for which the

institution is incorporated. I t

A property tax exemption is in derogation of the principle

that all property shall bear a proportionate share of the tax

burden and, consequently, a tax exemption will be strictly

construed. 12

[2] [3] In Michigan Baptist Homes, this Court declared

that, to qualify for a charitable or benevolent tax exemption,

property **686 must be used in such a way that it "benefit

the general public without restriction". 13 Courts in other

jurisdictions have expressed this concept in the following

language:

"[C]harity * * * [is] a gift, to be applied consistently *349

with existing laws,for the benefit of an indefinite number of

persons, either by bringing their minds or hearts under the

influence of education or religion, by relieving their bodies

from disease, suffering or constraint, by assisting them to

establish themselves for life, or by erecting or maintaining

public buildings or works or otherwise lessening the burdens

ofgovernment." 14 (Emphasis supplied.)

The question presented can thus be rephrased: Does

Retirement Homes operate the apartments in such a way that

there is a "gift" for the benefit of "the general public without

restriction" or "for the benefit of an indefinite number of

persons"?

We conclude that there is no "gift" for the benefit of an

indefinite number of persons or for the benefit of the general

public without restriction in the operation of the apartments.

The monthly fee is designed to cover all operating costs as

well as to recover the construction costs of the apartrnents.

While it does not appear that the *350 apartments are

operated for a profit, (3 neither does it appear that the

residents receive any significant benefit that they do not pay

for. There is no "gift" to the residents.

The operation of the apartments does not appear to benefit

the general public. Its residents are chosen on the basis of

their good health, their ability to pay the monthly charge, and,

generally, their ability to live independently. 16

**687 *351 The asserted distinctions between the

apartments in Michigan Baptist Homes and the apartments

in the instant case do not justify treating these apartments

differently under the general property tax law. In both cases

residents of the apartments were charged fees designed to

cover all costs, including the cost of construction. In the

instant case, the monthly fees did not, because no funds

were borrowed, include an assessment to cover interest on

construction funds. However, it was not shown (see fn 6) that

the monthly fee was substantially less or indeed less at all than

the market rent.

Retirement Homes stresses that it did not require life leases.

The monthly fees were, however, set to arrive at the

same result in both cases, an economically self-sustaining

residence. The volunteer services provided by residents of

the apartments cannot justify tax exemption any more than

volunteer services supplied by the active elderly who live in

their own homes or apartments. The security, recreational,

social, and religious services appear to be incidental to

providing a comfortable apartment to those who can afford

to pay for it and have not been shown to be of a nature

different *352 than those provided by many commercial

senior citizen residences.

In ;lfichigan Baptist ffomae.s, supra, 396 Mich. pp. 671-672,

242 N.W.2d 749, this Court concluded that the apartments

for which a tax exemption was there sought did "not serve

the elderly generally, but rather provide[d] an attractive

retirement environment for those among the elderly who

[had] the health to enjoy it and who [could] afford to pay for

it". The Court reasoned that the Legislature did not intend

"to grant the claimed exemptions to these relatively favored

individuals while at the same time granting only limited tax

relief to the less affluent elderly who rent or own modest

homes". The Court continued, "[w]e are convinced that the

Legislature has given no clear mandate to exempt elderly

housing per se".

In Gull Lake, the auxiliary recreational facilities were used

occasionally, and were incidental and not the primary facility.

Here the facilities are not auxiliary or incidental. The

apartments are the primary facility insofar as the residents are

concemed; what is here sought is an exemption for housing

. r ftr ''`
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devoted to the full-time use of residents. If a non-profit

corporation can build housing for the elderly and obtain a

tax exemption for the housing because of incidental auxiliary

facilities which it subsidizes, other non-profit corporations

should be able to build or, indeed, purchase housing for

rent to other groupings of society and obtain tax exemptions

by subsidizing auxiliary facilities which **688 serve their
charitable purposes, e.g., day care centers in connection with
residences rented to young married people and recreational

facilities adjoining residences rented to the unmarried. The

auxiliary facilities might include an educational component

advancing the charitable purpose to attract *353 and benefit

those using day care or recreational facilities.

This Court's decision in Michigan Baptist Homes was not
limited to the facts of that case. The Court understood and said

that what was there involved was whether a tax exemption

was to be conferred on housing for the elderly although

persons residing in the facility paid the cost of the housing

provided. The Court concluded that the Legislature did not

Footnotes

]. The tax years are 1973 through 1976.

2 92 Mich.App. 560, 285 N.W2i1 375 (1979)

intend that housing for the elderly should be tax exempt where

only those persons who can afford the cost of the housing
benefit.

Reversed and the decision of the Tax Tribunal is reinstated.

FITZGERALD, C.J., and KAVANAGH and RYAN, JJ.,
concur,

RILEY, J., not participating.

COLEMAN and WILLIAMS, Justices, dissenting.
For reasons set forth in Justice Coleman's opinion in ,Lfichigm2
Buptist Homes d; Development Co. r. Ann Arboa, 396 Mich.
660, 242 N.W.2d 749 (1976), we dissent.

Parallel Citations

330 N.W.2d 682

3 The trustees serve without pay. Retirement Homes operates facilities in two locations: the Boulevard Temple Home in Detroit, and

the Chelsea Home in Sylvan Township, Washtenaw County. A total of 435 persons reside at the facilities. It is not clear how many
reside in the nursing home and the home for the aged at Chelsea_

4 The Crippen Memorial Building, a community center, was not included in the assessment.

5 Retirement Homes has an open admissions policy, and all persons regardless of race, creed, color, sex, or religion may be admitted

to any of the facilities as long as they are 65 years of age or older and mentally capable of living in a congregate setting.

Residents may participate in the resident counsel, an advisory board elected by the residents of the Chelsea facility, which renders

advice and assistance to the administrator regarding all aspects of life at the Chelsea facility; participate in the Chelsea Home Reporter,

a newsletter; attend and participate in Sunday chapel services; and participate in recreational groups, in ceramic and other craft

activities, in bible study and simitar religious activities, and in excursion groups. All residents of the Chelsea facility have access
to the Crippen Memorial Building.

Residents participate in the daily operation of the Chelsea facility and provide a substantial amount ofvoluntary assistance to residents
of the nursing facility and home for the aged.

The fee schedules were as follows:

Two Bedtooins

One Bedroom

Efficicncy

1973 1977

$190.00 $243,00

$175,00 S20s.00

S220,00

$140,00 S180.00

1976

£r.fLrzch iyy.• ,.._-...^.,

S265.00 +

Real Estate Tax

S50.00 per month

S2250 to $240.00

+Real Estate Tax

S4I,00 per inonth

S200.00 + Real

Estate Tax S35.00

per month

,.,. ...,,..,... ., .. .,.,. ,..,,. . ... . ...
._„ .. ._,.,.. . ......, . ..................,,,..: ...,,,. . .... ............ ,.,...,... >..,.,... - ^ ..,,,.,..,
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The township introduced evidence of the rent charged by privately owned apartments in the same area for the same years. Two-

bedroom apartments, roughly comparable in size, rented for $160 to $175 in 1973 and $187 to $240 in 1977 and 1978.

7 While Retirement Homes keeps a separate accounting of the income from the apartments, it does not of the expenses; the expenses

were only estimates. Three-sevenths to one-half of the total expenses claimed by Retirement Homes was for depreciation calculated

on a 20-year useful life for the facilities. Other evidence presented tended to show that the actual useful life as calculated by the

Retirement Homes auditors was 40 years. If 40 years was used, it would have shown a small profit during the tax years.

$ When asked if any resident was or had become indigent while residing at the apartments, the execntive director and administrator of

the Chelsea facility replied that there was currently one resident who was moving from the apartments into one of the other facilities

and that three other residents had already moved from the apartments to one of the other facilities when those residents could no

longer meet the monthly payments.

9 The Tax Tribunal declared that Retirement Homes could obtain a property tax exemption for the apartments in either of two ways.

Retirement Homes could prove beyond a reasonable doubt that the apartments "as a separate facility [arc] entitled to the exemption".

The Tax Tribunal found that the apartments were not an inextricable facet ofthe other Retirement Homes facilities. The tribunal noted

that residents of the apartments made up a minor portion of Retirement Homes' total residential population, 36 out of 435, and that the

residents may leave the apartments at any time because they have no formal lease. The tribunal also found that the involvement of the

residents ofthe apartments with the residents of the nursing center and home for the aged facilities was strictly voluntary. It could not

be depended upon as a permanent feature of the apartments, and, in any case, Retirement Homes had failed to demonstrate that the 36

residents "contribute significantly" to the lives of the other residents. Further, the failure to license the apartments as an old age home

and the emphasis on an independent lifestyle for the residents of the apartments also sets the apartments apart from the other facilities.

With respect to the apartments' own qualification for a charitable exemption, the tribunal said that decisions of this Court require

that the building and property be occupied by the claimant solely for the purposes for which it was incorporated. The tribunal found

that the operation of the apartments, which admitted residents on the basis of their health and ability to pay the monthly fee, was

inconsistent with the Retirement Homes' articles of incorporation which indicated that its purpose was to provide homes for the aged

without reference to the financial resources of the residents. Additionally, Retirement Homes claimed to be incorporated for purely

benevolent, charitable, educational, and religious purposes, but the economic and health restrictions on admission to the apartments

prevented the operation of the apartments from benefiting the general public without restriction as is required of a charity. The

tribunal also found that the apartments were merely "a method whereby [the apartment] residents assure themselves a bed in a nursing

home upon becoming disabled" and "a convenient method of keeping a ready supply of prospective nursing home and old age home

residents on hand". The tribunal concluded that the apartments' operation was essentially the same as the retirement home denied an

exemption by this Court in :4fichigan Baptist Elonres & Developrnent Co. v, Ann .drbor, 396 ivtich. 660, 242 N.W.2d 749 (1976).

10 The Court of Appeals reasoned that since the township conceded that the purpose of the apartments was to "allow residents to mix

and to provide a steady supply of clients to the Chelsea home" and the facilities in the cited case had been deemed to be used for

charitable purposes because they were used to attract participants for the Bible Association's charitable activities, therefore the use

of the apartments was within Retirement Homes' charitable purpose and eligible for tax exemption.

j l. "The following property shall be exempt from taxation:

"Fourth, such real estate as shall be owned and occtipied by library, benevolent, charitable, educational or scientifie institutions and

memorial homes of world war veterans incorporated under the laws of this state with the buildings and other property thereon while

occupied by them solely for the purposes for which they were incorporated ***." LN%t.C.L, § 21 1.7; M.S.A. § 7.7.

"The following personal property shall be exempt from taxation:

"First, the personal property of charitable, educational and scientific institutions, incorporated under the laws of this state ***."

M.C.L. § 211,9; M.S.A. § 7.9.

12 Michigan Baptist fTomes v. Ann Arbor, supra; E4•anston Y:t9CA Camp v. State Tax Conrrrt., 369 Michd 1, 7, 118 iV .t4.2d 8 18 (1962

Detroit v. Detroit Cornmercia! College. 322 Mich. 142, 149, 33 N.yb',2d 737 (1948); St. .Tosepk's Churclr ti), Detroit, 189 itTich. 408,

414, 155 N.W. 588 (1915).

13 Michigan BaFrtis; Honees, supra, 396'.Ulich, p. 671. 242 N.W.2d 749. See Auditor General v. R,B. Smith biemorial FTospital.4ss'n,

293 Vtich. 36, 38, 291 N.W. 213 (1940).

14 It appears that this description was first employed by the Massachusetts Supreme Conrt inJackson v, Phillips. 96 Mass. (14 Atieti)

539 (1867), and that it was subsequently adopted in the following cases: t`rrrted Presbvteriarr .As•s'n i-, Bd. of'Counry Cornaa'rs, 167

Colo. 485, 494-495, 448 P.2d 967, 971 (Colo.1968); Covne Electricat School v. Pasc•hen, 12 f11.2d 387. 398, 146 N,E.2d 73, 79

(195 7); 8osion Chuniber nf Comrnerce v, . tssessar•s oJ Boston, 315 Mass. 712, 716. 54 N.E.2d 199, 201, 152 A.L.R. 174 (1944); tn

re Jr. AcJrieve.nterit nJ Greater .ldinrreapolis, lnc: v. State, 271 Minn. 385, 390, 135 N.t!'.2d 881 (1965); SaNatrott .4r•my v. Hoe2n,

SP_S€: a,vN"F?1.t, O 1 T : o R 4.1{ iAo _Pa3 a^1. 3_ , rr l
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354 4to,.107, 188 S.EE'.2d 826 (1945); Frarrc•iscarr Tertiar)= Prrn:ince t-- Slate 7izc Cotrtma• 566 S.W,2d 213 (Mo.1978) ; Presbyterian
Honrev v. Div, n/'TifxAppeal.s, 55 N,7.J. 275, 261 A?d 143 (1970).

The following cases require that a charity reiieve the burden of government or benefit the general welfare. Arneric•czn Societv of
Agric•rrftv,ral Eneineer-.F- v, St. Jaseph Twp, 53 NIich.;Spp- 45. 218 \',W.2d 685 (1974); David f•F^alcntt Kerrdall:t-ternorial School v.
Grand RapicLs, I i Mich.App. 231 , I 60 N„W.2d 778 (1968); Frienrl_chip rLfrrnar C'arp v.. Tae Comm.. 26 Utah 2d 227. 239, 487 P1d
1272, 1277 (1971); ffillovs v a-lurison, 43 I11.2d 203, 208, 251 N11d 249, 252 ( f 969); Haine.s v, St. Pete•rshurq:L9ethodi:sF Home,
173 So,2d i 76 (Fla,tlpp. i965); Fi/ield;Vfanor v, Los Angeles Caunty. 188 Cat.App.2d 1, 10 Cat.Rptr. 242 (196 f).
A corporation does not qualify for a tax exemption marely because it is structured to be non-profit and in fact makes no profit. By
the same token, a non-profit corporation will not be disqualified for a charitable exemption because it charges those who can afford
to pay for its services as long as the charges approximate the cost of the services. .Lfi'chigarr Sanitarum & 13enevolent Ass',r v. RatrleCreek. 138 Mich. 676. 683, 101 N.W. 855 (1904); .dud:"tor Gene:ral v. R,B, S,nitlr ,Lfentor•ial Ffospiral.{ss•'n, sarpru, 293 tlich. p,, 39.2 91 N. W, 213; Gull Lake Conf'erence v. Ross Twp., supra.

Retirement Homes contends that it has not evicted anyone from the apartments who became unable to pay the monthly fee and has

admitted persons whose total assets would qualify them as indigent. Evidence was presented to the Tax Tribunal which tended to
show that of the original residents admitted to the apartments, three had disclosed assets which respectively totalled zero dollars,
$5,000, and $5,073. Although no one has been evicted, all who have become incapable of paying a monthly fee have been transferredto one of the licensed facilities where they may receive govemment aid. Merely because a few individuals with minimal disclosed
assets were admitted to the apartments it does not follow that any charity was involved in their admissions since Retirement Homes
never claimed that monthly payments for these residents were waived or even reduced. While 55% of the residents in the variousRetirement Homes facilities are unable to pay the costs of their care, no evidence was presented regarding what percentage, if any,
of the apartments' residents were subsidized by Retirement Homes.
In Michigan Sanitarium & Benevolent Ass n v. Battle Creek, supra, and Auditor General v. R.B. Smith Memorial Hospital Ass'n,
supra, the non-profit corporations admitted and treated all charity cases which came to their doors. Medical care was provided by
those corporations without regard to ability to pay the cost of the service. Admission to the apartments, if not to the other facilities,
is dependent on ability to pay.

The cost of emergency medical care provided to residents of the apartments does not appear to be significant.
Retirement Homes quoted extensively from In re Tax 417peals c)' Lirited P esh)ae,-ian Honies. 428 Pa. 145, 236 ,1,2d 776 (19681;
Fifield Manor v. Los Angeles County, supra, and Franciscan Tertiary Province of Missouri, Inc. v. State Tax Comm., supra, to supportits argument that chaiity is not limited to providing for the indigent and that the problems of the elderly are more than economic.
We find these

cases unpersuasive because it appears that a tax exemption was granted, at least in part, because many of the residents
were subsidized either by the home, by the government, or by both. In Fifeeld Manor•, each of the three homes involved were losing
from $39 to $47 per month per resident, but nevertheless persoris unable to pay the entrance fee were admitted and their fees were
covered by donations or waived. Almost half the residents of the home in United Presbyterian Homes were receiving govemment
assistance, and the operations were found to operate at a loss. Similarly, in Franciscan Tertiary Pr-ovince the rents were less than
one-half actual cost and one-sixth of the residents received a govemment rent supplement to help make the reduced payment. In the
instant case, Retirement Homes failed to show that the rent of any resident of the apartments was subsidized on a regular basis.

End of Document
^J 2014 Thomson Reuters. No ciaim to orig;na{ U.S. Government }rVorks.

^r ^ _.. ..... ^ <..._.. ,. ...^.,
..... .... .a.a F^ a l f t : ... s .['1EI?%': J ..,.

Appendix Page 94



Utah County, By and Through County Bd. of EquaBization ot..., 709 P.2d 265 (1985)

709 P.2d 265
Supreme Court of Utah.

Entity may be granted a charitable tax exemption

for its property only if it meets the definition of

a "charity" or if its property is used exclusively

for "charitable" purposes. Const. Art. 13. § 2.

UTAH COUNTY, a body politic, By and Through

the COUNTY BOARD OF EQUALIZATION

OF UTAH COUNTY, State of Utah, Plaintiff,

V.

INTERMOUNTAIN HEALTH CARE, INC., and

Tax Commission of the State of Utah, Defendants.

No. 17699. ( June 26, 1955•

^ Rehearing Denied Sept. 26,1985,

County sought review of a decision of the Tax Commission

which exempted nonprofit hospital from ad valorem property

taxes. The Supreme Court, Durham, J., held that nonprofit

hospitals did not demonstrate that their property was being

used exclusively for charitable purposes, and thus hospitals

were not entitled to ad valorem property tax exemption.

Reversed.

Stewart, J., dissented and filed opinion in which Howe, J.,

concurred.

Howe, J., dissented and filed opinion in which Stewart, J.,

concurred,

West Headnotes (9)

[II Constitutional Law

*--- Legislative Constt-tiction

Significant degree of deference is due to a

legislative construction of the meaning of a

constitutional term.

2 Cases that cite this headnote

121 Taxation
0- Charitable or Benevoient Institutions,

and Property Used for Charitable Ptnposes in

General

Taxation

0- Character, Purpose, and Activities of

Institutions; Incidence of Benefits

Cases that cite this headnote

[31 Taxation

6- Character, Purpose, and Activities of

Institutions; Incidence of Benetits

Gift to the community, for purposes of

determining charitable tax exemption, can be

identified either by a substantial imbalance in the

exchange between the charity and the recipient of

its services or in the lessening of the government

burden through the charity's operation. Const.

Art. 13, § 2.

5 Cases that cite this headnote

[41 Taxation

0- Character, Purpose, and Activities of

Tnstitutions; Incidence of Benetits

Factors which must be weighed in detennining

whether particular institution is in fact using

its property exclusively for charitable purposes

are: whether the stated purpose of the entity

is to provide a significant service to others

without immediate expectation of material

reward; whether entity is supported, and to

what extent, by donations and gifts; whether

recipients of the charity are required to pay for

the assistance received, in whole in or part;

whether the income received from all sources

produces a profit to the entity in the sense that

the income exceeds operating and long-term

maintenance expenses; whether beneficiaries of

the charity are restricted or unrestricted and,

if restricted, whether the restriction bears a

reasonable relationship to the entity's charitable

objectives; and whether dividends or some

other form of fmancial benefit, or assets upon

dissolution, are available to private interests, and

whether the entity is organized and operated so

that any commercial activities are subordinate or

incidental to charitable ones. Const, Art. 13, § 2.

6 Cases r,hat cite this headnnte

W,Psttavvlv'ext''r1^ 2014 Th^maan Peuters. No 3Easm tn original U.S. Governtrent Works, t
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151 Taxation
Property used exclusively for hospital purposes
is not automatically being used for charitable

Character. Purpose, and Activities
of" purposes so as to be entitled to charitable tax

Institutions; Incidence of Benetits
exemption, even where hospital is nonprofit.

In determining whether a particular institution Const. Art. 13, § 2; U.C.A.1953, 59-2-31.
is in fact using its property exclusively for

charitable purposes, so as to be entitled to Cases tliat cite this hea:dnote

charitable tax exemption, each case must be

decided on its own facts.

Cases that cite this headnote

161 Taxation

Q-- Flealth Care Facilities aud Institutions

Nonprofit hospitals had burden of showing their
eligibility for charitable tax exemption. Const.
Art.l3,§2.

Cases that cite this headnote

(71 Taxation

0- Character, Purpose, and Activities of

fnstitutions; fncidence of Benefits

Element of charitable giving from private donors

and benefactors to a nonprofit entity, without
more, does not satisfy the requirement of "gift"

in the definition of "charitable purpose" undcr

constitutional provision authorizing charitable
tax exemption. Const. Art. 13, § 2.

2 Cases that cite this hcadnote

[sl

191

Taxation

i+- Healtli Care Facilities and fnstitutions

Nonprofit hospitals did not demonstrate that

their property was being used exclusively for

charitable purposes, and thus hospitals were not

entitled to ad valorem property tax exemption,

as hospitals failed to show essential element

of gift to the community, either through the

nonreciprocal provision of services or through

the alleviation of a govemment burden. Const.

Art. 13, ^ 2; U.C.A.1953, 59-2-31.

6 Cases that cite this headnote

Taxation

e- Healt.h Care Facilities and Institutions

Attorneys and Law Firms

*266 David L. Wilkinson, Atty. Gen., Noall T. Wootton,
Utah County Atty., Lynn W. Davis, Deputy County Atty.,
Provo, Ted Cannon, Salt Lake County Atty., Bill Thomas
Peters, Sp. Asst. County Atty., Salt Lake City, for plaintiff.

Daniel M. Allred, Michael D. Dazey, Salt Lake City, for St.
Marks.

Jonathan A. Dibble, Salt Lake City, for Holy Cross.

Alan L. Sullivan, S_ David Colton, A. Jaynne Allison, Salt
Lake City for Intermountain Health Care.

John H. McDonald, Craig S. Cook, Salt Lake City, for
Pathology.

Opinion

DURI-IAM, Justice:

Utah County seeks review of a decision of the Utah State Tax

Cotnmission reversing a ruling of the Utah County Board of

Equalization_ The Tax Commission exempted Utah Valley

Hospital, owned and operated by Intermountain Health Care

(IHC), and American Fork Hospital, leased and operated by
IHC, from ad valorem *267 property taxes. At issue is

whether such a tax exemption is constitutionally permissible.

We hold that, on the facts in this record, it is not, and we
reverse.

Amici curiae have entered the case. St. Mark's Hospital

and Holy Cross Hospital have filed briefs supporting IHC's

position, and Salt Lake County has filed a brief supporting

that of Utah County. Pathology Associates Laboratories

(PAL) supports Utah County and argues that allowing

nonprofit hospitals such as those operated by IHC to enjoy

a tax exemption, in addition to their nonprofit status, gives

them an unfair advantage over competitors such as PAL, a

for-profit corporation. By minute entry of this Court, IHC's

motion to strike the brief of PAL was granted to the extent that

^...^.... a_..^ .^ _
aLr^:41 ^_ ...;F s.
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the brief deals with factual issues not raised in the proceedings

below. We set forth hereafter those pertinent facts that have

been established in the somewhat limited record before us.

IHC is a nonprofit corporation that owns and operates or

leases and operates twenty-one hospitals throughout the

intermountain area, including Utah Valley Hospital and

American Fork Hospital. IHC also owns other subsidiaries,

including at least one for-profit entity. It is supervised by a

board of trustees who serve without pay. It has no stock, and

no dividends or pecuniary profits are paid to its trustees or

incorporators. Upon dissolution of the corporation, no part of

its assets can inure to the benefit of any private person.

IHC's policy with respect to all of its hospitals is to make

charges to patients for hospital services whenever it is

possible to do so. Hospital charges are paid either by patients,

by private insurance companies such as Blue Cross and

Blue Shield, or by governrnental programs such as Medicare

and Medicaid. IHC and its individual hospitals also are the

recipients ofprivate bequests, endowments, and contributions

in amounts not established in the record.

Utah County seeks the resolution of two issues: (1) whether

U.C.A., 1953, §§ 59-2-30 ( 1974) and 59-2-31 (1974), l

which exempt from taxation hospitals meeting certain

requirements, constitute an unconstitutional expansion of

the charitable exemption in article XIII, section 2 of the

Utah Constitution; and (2) whether Utah Valley Hospital
and American Fork Hospital are exempt from taxation under

article XIiI, section 2 of the Utah Constitution.

[11 In ruling upon the validity of a statute which purports

to define the meaning of a constitutional provision, we are

obligated to scrutinize the language of the Constitution with

considerable care. It is true, as explained in Justice Howe's

dissent, that a significant degree of deference is due to a

legislative construction of the meaning of a constitutional

term. But his opinion itself, in accord with well-established

principles of judicial review, acknowledges that this Court's

obligation is to serve as the "final arbiter" of the question of

what constitutes "charitable purposes." "5ection 2 of art. XIII

grants a charitable exemption and our statutes cannot expand
or limit the scope of the exemption or defeat it. To the extent

the statutes have that effect, they are not valid." Loral Order
o/iVfoose, # 159 v. County Board of"Equalization, Utah, 657

P.2d 257, 261 (1982) (emphasis in the original).'

The power of state and local governments to levy property

taxes has traditionally been liniited by constitutional and

statutory provisions such as those at issue in this case that

exempt certain property from taxation. These exemptions

confer an indirect subsidy and are usually justified as the

quid pro quo for charitable entities undertaking functions

and services that the state would otherwise be required to

perform. 3 A concurrent rationale, used by some courts, is the

assertion that the exemptions are granted not only because

charitable entities relieve government of a burden, but also

because their activities enhance beneficial community values

or goals. t Under this theory, the benefits received by the

community are believed to offset the revenue lost by reason

of the exemption.

Utah County does not seriously dispute that the two hospitals

in this case comply with sections 59-2-30 and 59-2-31, but

contends instead that these statutes unlawfully expand the

charitable exemption granted by article XIII, section 2 of the

Utah Cotistitution (1895, amended 1982), which provides in

pertinent part:

The property of the state, cities,

counties, towns, school districts,

municipal *268 corporations and

public libraries, lots with the

buildings thereon used exclusively for

either religious worship or charitable

purposes, ... shall be exempt from

taxation.

A consideration of the reasons for exemption provisions is

important in determining the proper standards under which

they should be reviewed.

A liberal construction of exemption

provisions results in the loss of a

major source of municipal revenue and

places a greater burden on nonexempt

taxpayers, thus, these provisions have

generally been strictly construed. For

the same reasons parties seeking

an exemption bear the burden of

proving their entitlement to it. The

doctrine of strict construction and

the difficulties taxpayers have in

bearing the burden of proof explain

why taxation ha,s been the rule and

exemption has been the exception.

.....,....o.^_.._.3
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In some jurisdictions, however, the

doctrine ofstriet construction has been

eroding. Courts in these jurisdictions

pay "lip service" to the doctrine but fail

to apply it to exemption provisions_

Comment, Rea[ E`.ctate Ta_x' l`,renttution %or VederaEfv

Subsidized Ilousin; Cotporarions, 64 •;vlinn,L.R.cv. 1(}9-1.

1096--97 ( 1980) (footnotes omitted). 5

167 Co(o. 485, 503. 448 P.2d 967, 976 (1968): "[W]here

material reciprocity between alleged recipients and their
alleged donor exists--then charity does not." Friendship
ttdanor, 26 tltah 2d at 238. 487 P,2d at t279. Similarly, in
Lalrorer.o Loccrl A'o, 295, 658 P.2ci at 1196, we held that a
union was not entitled to a tax exemption for condominium
office space because the primary purpose of this use was to
benefit union members, and there was no gift to the general
public.

*269 Unlike the courts described in the foregoing comment,
this Court recently reaffirmed its commitment to the doctrine

of strict construction as applied to the charitable exemption

provision contained in the Utah Constitution. In Loyal
Order of Aloose, 657 P.2d at 264, we determined that the
clause exempting property "used exclusively for ... charitable
purposes" is to be strictly construed, Utah Const. art. YIII. § 2.

Accord Salt Lake Co«ntv v. Tax Conimiss•iorr ex rel Laborers
Local iVo. 295, Utah, 658 P;2d 1192, 1194 (1983).

[2] [31 An entity may be granted a charitable tax exemption

for its property under the Utah Constitution only if it meets the

definition of a "charity" or if its property is used exclusively

for "charitable" purposes. Essential to this definition is the

element of gift to the community.

Charity is the contribution or
dedication of something of value ...

to the common good.... By exempting

property used for charitable purposes,

the constitutional convention sought

to encourage individual or group

sacrifice for the welfare of the

community. An essential element of
charity is an act of giving.

Salt Lccke Coinrt}- v; Tax Commission eti rel. Greuter Sctlt

Lake Recreationctl Facilities, Utah, 596 P.2d 641, 643 (1979)

(emphasis added). A gift to the community can be identified
either by a substantial imbalance in the exchange between the

charity and the recipient of its services or in the lessening of a

government burden through the charity's operation. Laborers
Local ,Vo, 2,95. 658 P,2d at 1198 (Oaks, J_, concurring). In

Friendship Manor Corp. v. Tax Commission, 26 Utah 2d

2127, 487 P,2d 1272 (1971), this Court declined to exempt

from taxation property used as a home for the elderly because

the alleged givers of the charity also constituted its sole

beneficiaries. We were unable in that case to find any gift

to the general public. We there quoted with approval G'nited

Presbvterian Rssociation v, Board ofCouniv Comnxissioners,

[4] [5] Given the complexities of institutional

organization, financing, and impact on modem community

life, there are a number of factors which must be weighed in

determining whether a particular institution is in fact using
its property "exclusively for ... charitable purposes." Utah

Consr. art. XIII. § 2(1895, amended 1982). These factors are:

(1) whether the stated purpose of the entity is to provide a

significant service to others without immediate expectation of

material reward; (2) whether the entity is supported, and to

what extent, by donations and gifts; (3) whether the recipients

of the "charity" are required to pay for the assistance received,

in whole or in part; (4) whether the income received from

all sources (gifts, donations, and payment from recipients)

produces a"profit" to the entity in the sense that the income

exceeds operating and long-term maintenance expenses; (5)

whether the beneficiaries of the "charity" are restricted or

unrestricted and, if restricted, whether the restriction bears a

reasonable relationship to the entity's charitable objectives;

and (6) whether dividends or some other form of financial

benefit, or assets upon dissolution, *270 are available to

private interests, and whether the entity is organized atid

operated so that any commercial activities are subordinate

or incidental to charitable ones. 6 These factors provide,

we believe, useful guidelines for our analysis of whether a

charitable purpose or gift exists in any particular case. We

emphasize that each case must be decided on its own facts,

and the foregoing factors are not all of equal significance, nor

must an institution always qualify under all six before it will

be eligible for an exemption.

Because the "care of the sick" has traditionally been

an activity regarded as charitable in American law, and

because the dissenting opinions rely upon decisions from

other jurisdictions that in turn incorporate unexamined

assumptions about the fundamental nature of hospital-

based medical care, we deem it important to scrutinize

the contemporary social and economic context of such

care. We are convinced that traditional assumptions bear

little relationship to the economics of the medical-industrial

NexY_^.. i
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complex of the 1980's_ Nonprofit hospitals were traditionally

treated as tax-exempt charitable institutions because, until

late in the 19th century, they were true charities providing

custodial care for those who were both sick and poor.

The hospitals' income was derived largely or entirely from

voluntary charitable donations, not govemment subsidies,

taxes, or patient fees. The function and status of hospitals

began to change in the late 19th century; the transformation

was substantially completed by the 1920's. "From charities,

dependent on voluntary gifts, [hospitals] developed into

market institutions financed increasingly out of payments

from patients" t The transformation was mul.tidimensional:

hospitals were redefmed from social welfare to medical

treatment institutions; their charitable foundation was

replaced by a business basis; and their orientation shifted to

"professionals, and their patients," away from "patrons and

the poor_" 9

*271 The magnitude and character of the change in hospital

care is suggested by a number of factors. (1) The social

composition of hospital patients appears to have changed

until by the early 20th century it became quite similar to the

population at large. Paul Starr, The Social Transformation

offlmerican Medicine at 159 ( 1982). The change in hospital
architecture (large wards were replaced with private rooms)

suggests the same movement away from the poor to paying

patients. Id. (2) The number and percentage of paying patients

increased as did the percentage of revenue derived from

patient fees. This revenue amounted to over 65 percent for

general hospitals in the country as a whole by 1922. Public

appropriations amounted to about 18 percent; endowment

income amounted to 3.6 percent; and donations added 5.7

percent. Id. at 161. (3) The practice of not permitting

physicians to charge private patients for their services

in hospitals was abandoned during this period. In 1880,

according to one study, no hospital permitted physician fees.

By 1905, 47 of 52 New England hospitals surveyed permitted

physicians to charge for services to grivate patients. Id. at

163-64. (4) Before 1880, less than 2 percent of physicians had

hospital privileges; by 1933, 5 of 6 physicians had hospital

privileges. Id. at 162, 167. (5) The number of hospitals

increased, according to census figures, from 178 in 1872

to over 4,000 in 1910. Id at 169. (6) Between 1890 and

1920 there was a substantial growth in for-profit hospitals,

organized by physicians and corporations, as the opportunity

for profit in the hospital business improved. Id. at 170. All

of the above factors indicate a substantial change in the

nature of the hospital; a part of that change was the gradual

disappearance of the traditional charitable hospital for the

poor.

Also of considerable significance to our review is the

increasing irrelevance of the distinction between nonprofit

and for-profit hospitals for purposes of discovering the

element of charity in their operations. The literature indicates

that two models, described below, appear to describe a large

number of nonprofit hospitals as they function today. 1()

(1) The "physicians' cooperative" model describes nonprofit

hospitals that operate primarily for the benefit of the

participating physicians. Physicians, pursuant to this model,

enjoy power and high income through their direct or indirect

control over the nonprofit hospitals to which they bring

their patients. The nonprofit form is believed to facilitate the

control by physicians better than the for-profit form. Pauley

& Redisch, The Not-For-Proftt Hospital as a Physicians' Co-
operatfve, 63 Am.Econ.Rev. 87, 88-89 (1973). This model

has also been called the "exploitation hypothesis" because the

physician "income maximizing" system is hidden behind the

nonprofit facade of the hospital. Clark, Does tlte :'4oaprqfit

Forut Fit tlteHospitalIndustry?. 93 Harv.L.Rev. 14t6. 1436-

37 (1980). A minor variation of the above theory is the

argument that many nonprofit hospitals operate as "shelters"

within which physicians operate profitable businesses, such

as laboratories. Starr, supra, at 438.

(2) The "polycorporate enterprise" model describes the

increasing number of nonprofit hospital chains. Here, power

is largely in the hands of administrators, not physicians.

Through the creation of holding companies, nonprofit

hospitals have grown into large groups of medical enterprises,

containing both for-profit and nonprofit corporate entities.

Nonprofit corporations can own for-profit corporations

without losing their federal nonprofit tax *272 status as

long as the profits of the for-profit corporations are used

to further the nonprofit purposes of the parent organization.

Id. at 437. (IHC owns at least one for-profit subsidiary.)

The emergence of hospital organizations with both for-

profit and nonprofit components has increasingly destroyed

the charitable pretentions of nonprofit organizations: "The

extension of the voluntary hospital into profit-making

businesses and the penetration of other corporations into the

hospital signal the breakdown of the traditional boundaries

of voluntarism. Increasingly, the polycorporate hospitals

are likely to become multihospital systems and competitors

with profit-making chains, HMO's and other health care

corporations." Id. at 438.
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The foregoing discussion of the economic environment in

which modern hospitals function is critical to our analysis

in this case because it is an analysis which is generally not

present in any of the cases relied upon by the dissenting

opinions. Those cases, in our view, do not take into

account the revolution in health care that has transformed a

"healing profession" into an enormous and complex industry,

employing millions of people and accounting for a substantial

proportion of our gross national product. Dramatic advances

in medical knowledge and technology have resulted in an

equally dramatic rise in the cost of medical services. At

the same time, elaborate and comprehensive organizations
of third-party payers have evolved. Most recently, perhaps
as a further evolutionary response to the unceasing rise in

the cost of medical services, the provision of such services

has become a highly competitive business. Furthermore,

even the more recent cases cited by the dissenting opinions
contradict the rule this Court has adopted strictly constnting
our constitutional provision, Loyal Orcier of':Lloose. 657 P,2d
at 264, and requiring every charity to show an element of
gift. Corxmunitv Memorial flospilal v. City o/'Aloberly, Mo.,
422 S W.2d 290 ( 1967), as an example, contains no mention

of the element of gift that this Court has held crucial to the

meaning of charity. It appears that the hospital in Moberly was
granted its tax exemption largely on the basis of its nonprofit

structure, for the Missouri court held it of no account that

the hospital gave charity in an amount less than 1.4 percent

of the amount collected from paying patients, that this so-
called "charity" included some bad debts, and that for four
of the eight years at issue no charity at all was given by the
hospital. Id., 422 S.W.2d at 293. Similarly, Vick r. Cleveland
Memorial Afedical Fourrdation, 2 Ohio St.2d 30, 206 N.E.2d
2 (1965), does not insist on identifying the element of gift in
an organization's practices before it can be held to be a charity.
Both Moberly and Vick, as well as other cases cited in the
dissents, are therefore inconsistent with the holdings of this
Court. See Labor•ers Local 1;`o. 295, 658 P2d 1192; Greater
Salt Lake Recreational Facilities. 596 P.2d 641; Friendship
iLfanor, 26 Utah 2d 227, 487 P.2d 1272.

Having discussed the standards for the application of Utah's

constitutional exemption for property used for charitable

purposes, and the economic and historic context in which

we conduct this review, we now examine the record

respecting the two hospitals ("the defendants") whose

eligibility has been challenged by Utah County. We note

that this examination focuses exclusively on what the record

before us demonstrates regarding these two hospitals, and

only these hospitals. The policies, practices, and structure

of Intermountain Health Care, Inc., are relevant to this

examination insofar as they have been shown in this case to

affect the operations of these hospitals_ Evidence coneerning

the functions and operations of other hospitals in the IHC

system appears to be entirely irrelevant, as the exempt status

of the property used by those hospitals is not now before us.

The stated purpose of IHC regarding the operation of both

hospitals clearly meets at least part of the first criterion we

have articulated for determining the existence of a charitable

use. Its articles of incorporation identify as "corporate

purposes," among other things, the provision of "care *273

and treatment of the sick, afflicted, infirm, aged or injured

within and/or without the State of Utah." The same section

prevents any "part of the net earnings of this Corporation" to

inure to the private benefit of any individual. Furthermore,

under another section, the assets of the corporation upon

dissolution likewise may not be distributed to benefit any
private interest.

[6] The second factor we examine is whether the hospitals

are supported, and to what extent, by donations and gifts.

The findings ofthe Tax Commission are ambiguously worded

in regard to this element, since they do not make any

distinction between patient charges, third-party payments

from private insurers and government entitlement programs,

and "gifts (wills, endowments and contributions)." The

finding reads: "The sources of revenue of IHC are derived

primarily from patient charges, third parties (Blue Cross, Blue

Shield, Medicare, Medicaid), and gifts (wills, endowments

and contributions)." Therefore, we have examined the

testimony and exhibits in evidence on this question. The

latter demonstrate that current operating expenses for both

hospitals are covered almost entirely by revenue from patient

charges. Although a substantial donation to capital was

identified in the case of Utah Valley Hospital, there was no

demonstration of the impact of that donation on the current

support, maintenance, and operation of that hospital in the
tax year in question in this lawsuit. The evidence was that

both hospitals charge rates for their services comparable to

rates being charged by other similar entities, and no showing

was made that the donations identified resulted in charges to

patients below prevailing market rates. Presumably such

differentials, if they exist, could be quantified and introduced

into evidence. The defendants have failed to provide such

evidence, and it is they who bear the burden of showing their

eligibility for exemption. 12

... .._.^,._._. - ....._.. ^ ... .... .., ,^, ^. ....^...^
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(7] Justice Stewart's dissenting opinion argues that the

element of charitable giving from private donors and

benefactors to a nonprofit entity, without more, satisfies the

requirement of "gift" in the definition of "charitable purpose"

under the Utah Constitution. Although that argument is

attractive, we believe that it is inconsistent with ourprecedent,

the language of the Constitution, and public policy. Many

institutions are largely or partly created and supported by

gifts, but do not therefore *274 automatically qualify for

tax exemptions for their property. Examples might include

private, nonprofit schools, museums, research organizations,

libraries, planetariums, zoos, scientific consulting groups,

environmental research agencies, professional associations,

and so forth.

One of the most significant of the factors to be considered

in review of a claimed exemption is the third we identified:

whether the recipients of the services of an entity are required

to pay for that assistance, in whole or in part. The Tax

Commission in this case found as follows:

The policy of [IHC's hospitals] is to

collect hospital charges from patients

whenever it is reasonable and possible

to do so; however, no person in need of

medical attention is denied care solely

on the basis of a lack of funds.

The record also shows that neither of the hospitals in this

case demonstrated any substantial imbalance between the

value of the services it provides and the payments it receives

apart from any gifts, donations, or endowments. The record

shows that the vast majority of the services provided by

these two hospitals are paid for by government programs,

private insurance companies, or the individuals receiving

care. Collection of such remuneration does not constitute

giving, but is a mere reciprocal exchange of services for

money. Between 1978 and 1980, the value of the services

given away as charity by these two hospitals constituted less

than one percent of their gross revenues. Furthermore, the

record also shows that such free service as did exist was

deliberately not advertised out of fear of a "deluge of people"

trying to take advantage of it. I' Instead, every effort was

made to recover payment for services rendered. Utah Valley

Hospital even offered assistance to patients who claimed

inability to pay to enter into bank loan agreements to finance

their hospital expenses.

The defendants argue that the great expense of modern
hospital care and the universal availability of insurance and

government health care subsidies make the idea of a hospital

solely supported by philanthropy an anachronism. We believe

this argument itself exposes the weakness in the defendants'

position. It is precisely because such a vast system of third-

party payers has developed to meet the expense of modem

hospital care that the historical distinction between for-

profit and nonprofit hospitals has eroded. For-profit hospitals

provide many of the same primary care services as do those

hospitals organized as nonprofit entities. 14 They do so at

similar rates as those charged by defendants. The doctors

and administrators of nonprofit *275 hospitals have the

same opportunity for personal remuneration for their services

as do their counterparts in for-profit hospitals. See Georgiu

Osteopathic Hospitcal, Inc. v. Atferrd, 217 Ga. 663, 665, 124

S,E.2d 402, 403 (1962).

The dissent of Justice Stewart suggests that the fact

that "ability to pay" is not a criterion for admission to

IHC's facilities is dispositive of the question of "charitable

purpose," regardless of the actual amount of free care

provided therein. This argument overlooks the fact that

for-profit institutions may well implement similar policies,

either for public relations reasons or by virtue of regulations

mandated by their receipt of federal- or state-funded

payments. Institutions constructed with Hill-Burton funds, for

example, were required to provide free care to qualify under

that act. Furthermore, many for-profit service providers both

provide free care and write off "bad debts," thereby satisfying

this criterion. The dissent's reasoning would therefore require

that any health care provider that accepted patients regardless

of ability to pay be deemed eligible for a charitable exemption

unless the for-profit/nonprofit distinction is to become the

sole means of identifying "charitable purposes" under the

Utah Constitution. This Court rejected that unilateral test in

W'i!liam Budge Hemoria( Hospital v. ii^faughan, 79 Utah 516,

3 P.2d 258 (1931), and we are not persuaded that we should

adopt it now.

The fourth question we consider is whether the income

received from all sources by these IHC hospitals is in excess

of their operating and maintenance expenses. Because the vast

majority of their services are paid for, the nonprofit hospitals

in this case accumulate capital as do their profit-seeking

counterparts. The record indicates that this accumulated

capital is used for the construction of additional hospitals and

other facilities throughout the IHC system and the provision

of expanded services. The record before us is undeveloped

on this point, but there is nothing therein to indicate that the

capital accumulated by either of the defendant hospitals is

1.i _...,.. .. ti
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even earmarked in any way for use in their facilities or even
in Utah County. In view of the fact that Intermountain Health

Care owns and operates facilities, for-profit and nonprofit,

throughout this state and in other states, we are particularly

concerned that there is no showing on the record that surplus

funds generated by one hospital in the system will not be

utilized for the benefit of facilities in other counties, outside
the state of Utah, or purely for administrative costs of the
system itself.

Indeed, it is difficult to see a significant difference between
the operation (as opposed to the form of corporate structure)
of defendants' facilities and the operation of the for-profit
hospital in Budge, where William Budge Memorial Hospital
had a similar policy of collecting charges, in all cases where it

was possible, for the services and accommodations fumished
its patients. 79 Utah at 521. 3 P.2d at 260.. In Budge, we
were unable to find a single distinctive charitable feature
that marked Budge Memorial as a charitable institution,
even though no benefits or profit had ever actually been
distributed to or received by the shareholders of the
owner corporation. 79 Utah at -528, 3 P.2d at 263. The

only apparent difference between Budge Memorial and the

defendants is that the hospitals in this case have adopted a

nonprofit corporate format in their legal organization. Yet
Budge decisively rejected, as we have already noted, the

contention that all nonprofit corporations are entitled to a
charitable exemption for purposes of property taxes. See also
Friendship !Llanor. 26 Utah 2d at 239, 487 P.2d at 1280;
Greater Salt Lake Recreational Fncilities, 596 P.2d at 644.
The significant difference between for-profit and nonprofit

hospital corporations is, in effect, the method of distribution

of assets upon dissolution of the corporation, which is itself
a rare occurrence.

A large portion of the profits of most for-profit entities is

used for capital improvements and new, updated equipment,

and the defendant hospitals here similarly expend their

revenues in excess of operational *276 expenses. There

can be no doubt, in reviewing the references in the record

by members of IHC's administrative staff, that the IHC

system, as well as the two hospitals in question, has

consistently generated sufficient funds in excess of operating

costs to contribute to rapid and extensive growth, building,

competitive employee and professional salaries and benefits,

and a very sophisticated management structure. While it is

true that no financial benefits orprofits are available to private

interests in the form of stockholder distributions or ownership
advantages, the user entity in this case clearly generates

substantial "profits" in the sense of income that exceeds

expenses. This observation is not intended to imply that an

institution must consume its assets in order to be eligible

for tax exemption-the requirement of charitable giving may

obviously be met before that point is reached. However, there

is a serious question regarding the constitutional propriety

of subsidies from Utah County taxpayers being used to give

certain entities a substantial competitive edge in what is

essentially a commercial marketplace. None ofthe defendants

in this case made any effort to demonstrate that they would

suffer any operating losses or have to discontinue any services

if they are ineligible for exemption from property taxes.

Justice Stewart's assertion that the taxes levied by the county

would have to be passed on to patients in the form of higher
charges is without any foundation in the evidence. The far
more logical assumption is that growth of the IHC system
would possibly be slowed, but there is no indication of a

likelihood that current and future levels of care would be
jeopardized.

The final two factors we address are whether the beneficiaries

of the services of the defendants are "restricted" in any

way and whether private interests are benefited by the

organization or operation of the defendants. Although the

policy of IHC is to impose no restrictions, there were some

incidents recounted in the testimony which suggested that

these institutions do not see themselves as being in the

business of providing hospital care "for the poor," an activity

which was certainly at the heart of the original rationale for

tax exemptions for charitable hospitals. Otherwise, it appears

that they meet this criterion. On the question of benefits

to private interests, certainly it appears that no individuals

who are employed by or administer the defendants receive

any distribution of assets or income, and some, such as

IHC's board of trustees members, volunteer their services.

We have noted, however, that IHC owns a for-profit entity,

as well as nonprofit subsidiaries, and there is in addition

the consideration that numerous forms of private commercial

enterprise, such as pharmacies, laboratories, and contracts

for medical services, are conducted as a necessary part of

the defendants' hospital operations. The burden being on

the taxpayer to demonstrate eligibility for the exemption,

the inadequacies in the record on these questions cannot be

remedied by speculation in the defendants' favor.

[8] In summary, after reviewing the facts in this case

in light of the factors we have identified, we believe

that the defendants in this case confuse the element of

gift to the community, which an entity must demonstrate
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in order to qualify as a charity under our Constitution,

with the concept of community benefit, which any of

countless private enterprises might provide. We have no

quarrel with the assertion that Utah Valley Hospital and

American Fork Hospital meet great and important needs

of persons within their communities for medical care. Yet

this meeting of a public need by a provision of services

cannot be the sole distinguishing characteristic that leads

to an automatic property tax exemption. "[T]he usefulness

of an enterprise is not sufficient basis for relief from the

burden of sharing essential costs of local govemment" /n

r-e 1larple Mei-vtown SeFrool L)Istr•ict, 39 Pa.Commw. 326,

336, 395 A.2d 1023, 1028 (1978). Such a "usefulness" rule

would have to be equally applied to for-profit hospitals

and privately owned health care entities, which also provide

medical services to their patients. We note, for example, that

the increasing emphasis *277 on competition in health care

services is resulting in significant expansion of the activities

and roles of health care providers generally, including

hospitals, both for-profit and nonprofit. Laboratory services,

pharmaceutical services, "birthing" centers, and outpatient

surgical units are becoming common adjuncts to traditional

hospital care. It would be impossible to justify a distinction,

within the constitutional boundaries of "charitable" activities,

between outpatient surgical services, for example, provided

on property owned by an IHC hospital and those provided on

privately owned property, where both are identical and are

remunerated at the same rate. As we have pointed out, there

was no showing in the record that either of the hospitals in

question uses billing rates which differ materially from rates

charged for the same services by for-profit hospitals, or that

the defendants' rates or services would change if they were

required to pay county property taxes.

Furthermore, if the "importance" of the public benefit

resulting from the operation of an enterprise were to become

the primary constitutional test for a charitable purpose, as the

dissents imply, this Court would be required to accomplish

the impossible task of determining the relative value to the

public or to the community of any function performed by

any entity and its consequent entitlement to a "charitable" tax

exemption. See Loyal Order qf,lloose, 657 P.2d at 263-64.

This cannot be the rule under our precedents established in

Lovul Order qj'rlfoose, 657 P.2d 257, and Laborers Local

No. 29i, 658 P.2d l 192. It may very well be, as a matter

of public policy, that all hospitals, for-profit and nonprofit,

should be granted a tax exemption because of the great

public need they serve. But it is beyond the power of the

Legislature to grant such a public policy-based exemption

under the language of the Utah Constitution as it now reads.

This Court has clearly and recently affn-med the necessity of

identifying the element of "gifft," a nonreciprocal contribution

to the community. Laborers Local ;o. 295, 658 P.2d at 1195.

The dissenting opinions fail to acknowledge that, however

worthy the principles of public policy they articulate may be,

the standards they advocate would require us to overrule or

ignore both the construction given to the "charitable purpose"

language in the past by this Court and the strict analytical

approach we have used in such construction. Under these

circumstances, the extensive references to authority from

other jurisdictions in the dissent are not persuasive on the

question before us; they would only become so if we were to

contemplate abandonment of our own precedent, an approach

that is not openly sought here by either the defendants or the

dissenting members of the Cotut.

Neither can we find on this record that the burdens of

govemment are substantially lessened as a result of the

defendants' provision of services. The record indicates that

Utah County budgets approximately $50,000 annually for

the payment of hospital care for indigents. Furthermore, the

evidence described two instances within a three-month period

where, after a Utah County official had declined to authorize

payment for a person in the emergency room, Utah Valley

Hospital refused to admit the injured person on the basis

of that person's inability to pay. 15 The county official was

told in these instances to either authorize payment or to

"come and get" the person. Such behavior on the hospital's

part is inconsistent with its argument that it functions to

relieve government of a burden. Likewise, as we have pointed

out, there has been no showing that the tax exemption

is a significant factor in permitting these defen.dants to

operate, thereby arguably relieving government of the burden

of establishing its own medical care providers. In fact,

government is already carrying a substantial share of the

operating expenses of defendants, in the form of *278 third-

party payments pursuant to "entitlement" programs such as

Medicare and Medicaid.

As we noted in the introduction to this opinion, the "burden"

theory of tax exemptions has been traditionally based on the

notion that a charitable organization should be eligible for

exemption because it performs a task which the government

would otherwise have to perform. The basis for the tax

exemption is a quid pro quo: "private charities perform

functions that the state would be required to undertake

and tax exemption is granted as a quid pro quo for the

performance of these functions and services." E. Fisch, D.

,"J^st(3^;vNext `:,J r'..044 Th7i"(iSO: i Reuters. No d3im to oitgIf:r7l U S, Government WOt'k5,
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Freed & E. Schacter, Charities and Charitable Foundations
§ 787, at 602 ( 1974) (footnote omitted). A hospital, whether

nonprofit or for-profit, that provides its services to paying

patients relieves no public burden because, in its absence, the
government would not (or would have no duty to) provide

free health care to patients able to pay for treatment. See
Note, Exernption of Edrtctitiorzal, Philantlrropic and Religious
hT.stihctionsfrom State Real Proper•ty Ta.res, 64 Harv.L.Rev.
288, 290 ( 1950). Ifnonprofit hospitals, which charge fully for

their services, were to be made tax exempt under the "burden"

theory, for-profit hospitals logically ought to be treated in the

same manner since both provide the public with the same

service. Indeed, it might be argued that for-profit hospitals

relieve a greater portion of the public "burden" because they

provide medical care without public subsidy. All hospitals use

tax-supported public services, including road construction

and maintenance, police protection, fire protection, water

and sewer maintenance, and waste removal, to name a

few. Exempt hospitals use those services at the expense

of nonexempt health care providers and other taxpayers,

commercial and individual. Furtherniore, nonprofit hospitals

that generate a surplus from their operations ought not to be
tax exempt under the "burden" theory because they are not

passing along the benefit of the exemption to the public unless

they are charging less for services than would be required

absent the tax exemption: "Even if the organization uses

such surplus to expand its public benefit services, thereby

remaining within the definition of nonprofitability, it does

so at the expense of the beneficiaries whom it was created

to serve." Ginsberg, The Real Properiy Tax Exemption of

tiortprofit Organi_ations, A Perspective, 53 Temp.L.Q. 291,
3 t 7-18 (1980).

While the practice of courts has often deviated from the

strict logic of the "burden" theory, the general pattern is

that "burden" jurisdictions generally require some degree

of almsgiving or unpaid services for the granting of a

charitable tax exemption. "Consequently in these states

operations financed primarily or entirely with funds supplied

by the beneficiaries are classified as noncharitable." E. Fisch,

Char•ities, supra, § 791, at 610.

We cannot find, on this record, the essential element of gift to

the community, either through the nonreciprocal provision of

services or through the alleviation of a government burden,

and consequently we hold that the defendants have not

demonstrated that their property is being used exclusively for

charitable purposes under the Utah Constitution.

[91 Because we so hold, it follows that U.C.A., 1953, §
59-2-31 provides no safe harbor for defendants. In Loval

Order oj ,Vloose, 657 P.2d 257, we reiterated the principle

that our statutes cannot expand the scope of the tax exemption

granted by article XIiI, sectioii 2 of our Constitution. "To the

extent the statutes have that effect, they are not valid." Id.
at 261. Accord Laborers Local rVo. 295. 658 P.2d at 1193-

94. Property used exclusively for hospital purposes is not

automatically being used for charitable purposes, even where

the hospital is nonprofit.

We reverse the Tax Commission's grant of an ad
valorem property tax exemption to defendants as being

unconstitutional. We emphasize, contrary to the assertions of

the dissents, that this opinion is no more than an extension of

the principles of strict construction set forth in Loyal Order
o/' *279 Moose, 657 P.2d 257, This is a "record" case, and

we make no judgment as to the ability of these hospitals or

any others to demonstrate their eligibility for constitutionally

permissible tax exemptions in the future. We note, however,

that reliance on automatic exemptions granted heretofore, and

on the kind of minimal efforts to show charity reflected in this

record, will no longer suffice. 16

The circumstances of this decision are very similar to those in

Loyal Order qf .1•louse, 657 P.?d 257, which gave rise to that

case's holding respecting its effective date. The defendants

here have relied for many years on a statutory interpretation of

a constitutional provision, and this opinion resolves a difficult

question of first impression. Because of the substantial delay

entailed in the litigation process, retroactive application

requiring the assessment of back taxes might well result in

an unreasonable burden on the defendants in this case and on

other similarly situated entities. Substantial changes in their

operating budgets, record-keeping, and admission policies

may result from our holding. It may be that adjustments

in accounting practices and other policies will enable these

defendants and other hospitals to qualify in the future for the

constitutional exemption. In order to avoid the unreasonable

burden that might otherwise be placed on them, we hold that

the ruling ofthis case shall be applied prospectively only, with

an effective date of January 1, 1986.

HALL, C.J., and DAVID SAM, District Judge, concur.

STEWART, Justice (dissenting):

Y3
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L IN'TR®BUCTION

A majority of the Court holds that Utah Valley Hospital

and American Fork Hospital are not entitled to ad valorem

property tax exemptions as charitable institutions under

Article XIII, Section 2 of the Utah Constitution and

that U.C.A., 1953, § 59-2-30, which defines charitable

institutions, is unconstitutionat. In holding the hospitals to be

noncharitable, the majority opinion ignores the donation of

literally tens of millions of dollars worth of private and public

funds for the erection of hospital buildings and the purchase

of equipment dedicated to the welfare of the public at large.

Also ignored by the majority is the hospitals' expenditure of

hundreds of thousands of dollars for the care of indigents and

several millions of dollars for direct subsidization of hospital

care to low income groups. The hospital facilities are made

available to all persons, irrespective of race, religion, national

origin, or ability to pay.

The Court's holding is without precedent either in Utah

or elsewhere in the United States. The majority seeks to

dismiss the solid array of law from other jurisdictions with

the assertion that the "decisions from other jurisdictions _..

incorporate unexamined assumptions about the fundamental

nature of hospital-based medical care...." That assertion is

erroneous.

The majority asserts that its opinion is based only on the

"facts of this case." But this case is much more than

an anomalous, one-time departure from controlling legal

principles. It enunciates principles that are intended to define

what constitutes a gift that will, I submit, result in the taxation

of virtually all nonprofit hospitals, both primary and tertiary

care, in the state. The basic rationale of the majority opinion

is that no essential difference exists between for-profit and

nonprofit hospitals and that the hospitals in this case did

not show that they make any gift to the public or relieve

any government burden and are essentially the equivalent

of for-profit hospitals. In reaching these conclusions, the

Court's reasoning sweeps in every nonprofit hospital *280

that receives substantial revenues from patients or third-party

payors.

The effect of the majority opinion will likely be far-reaching.

According to the chairman of Intermountain Health Care, Inc.

(IHC), the taxation of tertiary care hospitals, which provide

the most sophisticated and technologically advanced medical

care, will jeopardize their existence. The immediate result of

the majority's holding is that the already high cost of hospital

care will be increased. If patients treated at Utah Valley

Hospital and American Fork Hospital were required to pay ad

valorem property taxes at only the 1980 level, they would pay

$371,274.07 and $26,177.58, respectively, in addition to the

cost of hospital services. In the case of Utah Valley Hospital,

that amounts to an additional overhead cost of approximately

$1,000 per day or approximately $1,000 per bed per year.

U. THE FACTS

Intermountain Health Care, Inc., is a nonprofit corporation

which owns Utah Valley Hospital, a nonprofit corporation,

and operates American Fork Hospital, also a nonprofit

organization, which American Fork City leased to iHC. I:HC

owns and manages a total of twenty-one hospitals, fifteen

of which, including Utah Valley Hospital, were founded

and formerly owned and operated by the Church of Jesus

Christ of Latter-Day Saints.' They were transferred to Health

Services Inc., a church-controlled nonprofit corporation, and

then transferred to IHC in 1974. The Tax Commission found

that (1) IHC hospitals provide medical services without

regard for a patient's ability to pay; (2) IHC revenues

are derived primarily from "gifts (wills, endowments and

contributions)," as well as from patient charges and third-

party payors such as Blue Cross, Medicare, and Medicaid;

(3) IHC has no capital stock and pays no dividends or profits

to the incorporators or the govetning trustees of IHC, who

serve without remuneration of any kind; and (4) "[n]o part

of any proceeds will inure to the benefit of any private

person" upon dissolution of the corporation. The following

facts are undisputed, although not part of the Commission's

findings. The Boards of Trustees of IHC and of Utah Valley

are lay boards whose members volunteer their time. Both

hospitals are tax exempt under Section 501(c)(3) of the

Internal Revenue Code. Utah Valley Hospital is an acute care

hospital that as of 1980 employed 1,700 persons and had 385

beds. American Fork Hospital, which was built by the City

of American Fork, is a primary care hospital that employs

approximately 240 people and has 82 beds. IHC took over its

operation from the City and, since this case was initiated, has

constructed new physical facilities. Both hospitals accept all

patients regardless of race, religion, national origin, or ability

to pay.

I L[.11}FFINITiCl'+l OF CHARITY

^.^.. ,.,...^ .., .,......,. ........------------ ............ .._..,_.__....,^..,^.,..,---- ....-..-------------- __..__.__.._.__._ ._....., .....,._. ...,...., .......
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Two centuries ago, the Lord Chancellor of England declared

that charity is "[a] gift to a general public use, which extends

to the poor as well as to the rich," Jones v. FYilliarns, 2 Amb.

65t (cited in l7ertr.rnu.skcr-Susitna Borough v_ Kings Lake

Cir,np, Alaska. 439 P.2d 4=11, 446 (1968) ). Justice Crockett,

in a concurring opinion in 6ettevale.nt & Pr•otective t'?rcJcr rtf

Elks t4o. 85 v. Tar C.`onurais,sion. Utah, 536 P.2d I214. 1219-

20 (1975), overruled on othergrounds, Loral Or-der o/,ttoose

No 2511 v Cou rty- I3cxo d of'Ecjuctlization, Utah, 677 P_2d 257

(1982), stated;

The term charity ... is broad in

compass, having a number of related

meanings. While it includes giving to

the poor and needy, it is not restricted

to that narrow concept.... Safeguarding

and promoting the general welfare of

citizens is one of the responsibilities of

government.

*281 Accord Foittle 7'enniv Foatndatiorc tt Tax Conarrtission,

Utah, 554 P.2d 220 (1976). Indeed, courts have long

recognized that for an institution to qualify as a charitable

institution, its beneficiaries need not be indigent or needy.

Matanuska-Susitna Boroctgh v. King's Lake Camp, supra,-

Dingwell v. Seymour, 91 C,aLApp. 483, 267 P. 327, 333

(I92R).' In proposing Article XISi, Section 2, the framers

of our Constitution acted on the premise that individual

group action in furthering charitable community objectives

should be encouraged. "By exempting property used for

charitable purposes, the constitutional convention sought to

encourage individual or group sacrifice for the welfare of the

community." Salt Lake County r. Tc c Commission ex re?.

Gr•eater Scrlt Lake Rerreutiorrul Fucilities, Utah, 596 P?d

641, 64 -,(1979 ).

a hospitai corporation ceases to be

a charity. A corporation the object

of which is to provide a general

hospital for sick persons, having

no capital stock or provision for

making dividends or profits, deriving

its funds mainly from public and

private charity and holding them in

trust for the object of sustaining the

hospital, and conducting its affairs

for the purpose of administering to

the comfort and healing of the sick,

without expectation or right on the part

of those immediately interested in the

corporation to receive compensation

for their own benefit, is a public

charitable institution. Moreover, the

[fact] that a corporation established

for the maintenance of a public

hospital, by its rules requires of

its patients payment for their board

according to their circumstances and

the accommodation they receive, ...

[does] not render it the less a public

charity. [Footnotes omitted.]

See also 2estatemenf (Second) ofTrzrsts 372 (1959). The
Supreme Court of Nebraska in F.vcrrcgeliccrl Lstheruri Good
Sarncrritan Societv v. Gage C'ounty. 181 Neb. 831, 15[
v,W.2d 446, 449 (1967), stated that hospitals operated as
nonprofit institutions "are universally classed as charitable

institutions." The cases which support that proposition are

legion. Many are referred to in Justice EIowe's dissent and

need not be repeated here.

The majority's ruling represents a sharp and singular break

with traditional legal principles. It is black letter law that

nonprofit hospitals which are operated for the benefit of the

public at large, and not for the benefit of any individual
or group of individuals, and whose revenues are used for

the charitable purposes of the organization are charitable

institutions. The following passage in 15 A m.Jur.2d C:harities
§ 183 at 220-21 ( 1976) summarizes the settled, well-
established law:

The word "hospital" in its popular

usage denotes a charitable institution;

it is only where income may be

used for the profit of the owners that

This Court affirmed that basic proposition in t6iltiant Budge
Memorial Hospitul v. ,Ltccughan, 79 Utah 516, 3 P.2d 258
(1931). In holding that a for-profit hospital organized as a

business corporation was not a charitable organization within
the meaning of Article XIII, Section 2, this Court held that
"[t]he test which determines whether a hospital is charitable

or otherwise is its purpose, that is, whether it is maintained for

gain, pro$t, advantage, or not." 79 Utali at 523, 3 P,2d at 26 t.

The rule stated in Budge was applied and elaborated on by
the Supreme Court of Virginia in 1960 in Cih- of'Ric•hmorad v.
*282 Richmond sLTenaorial tfosoital. 202 Va. 86. 1 16 S.F.. 2d

79, 82 (1960), which construed a Virginia constitutional

provision similar to Article XIII, Section 2 of the Utah
Constitution. The Virginia Supreme Court stated:

r':_ ;t, ti Nr:
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Whether these hospitals are "conducted not for profit,

but exclusively as charities," within the meaning of the

constitutional provision, depends not upon the number of

patients who are treated free of charge, but the nature of the

institutions, and the purpose of tlteir operations. The nature

of these institutions, the purpose and use to which they are

put, all combine to show that they are operated "exclusively

as charities_"

... Patients who are able to pay do pay, and those who

cannot pay do not pay. The citizens who contributed to

the hospitals can never get a return in money from their

contributions. The charters of the corporations do not

permit it, and the donors do not expect it.

There is no wording in Section 183(3) requiring free care

or free service. The phrase "exclusively as charities,"

describes the institutions entitled to exemption. It does not

designate whether the service rendered by them shall be

free to the recipients. If the framers of the Constitution had

so intended it would have been easy and natural to have

specified the rendering of free service as the basis for the

exemption.

The framers of the (1902) Constitution presumably knew

that such charitable organizations as YMCA's, asylums,

and hospitals customarily charge for services. Thus while

some or all of the charities specified in Section 183(e)

may render more or less free service, the language of the

Constitution contains no such requirement.

The charging of fees for services rendered, and even

the receipt of revenues in excess of expenses, does not

make a nonprofit hospital noncharitable if the surplus

is used for the charitable purposes of the organization.

E.g., Sct•ipps iLletnorial Hospital v. Culifnrnia Employment

Coxn.nis:sion. 24 Cal.2d 669, 151 P?d 109 (1944);

Hungerford Convalescent Ko.sPital ;Iss'n v, Osborn, Fla..

150 So.2d 230 (1963); Elder v. Henric:tta Egleston Flospita(.

205 Ga. 489, 53 S.E.2d 751 (1949); Gundrv v. R.B. Smith

Memorial Hospital .9.ss5T, 293 1.1ich. 36, 291 N.W. 2t3

(1940); Comnsunitv :Vemorial fkr.spital v. rbfolierly, i`rlo.,

422 S.W.2d 290 (1967); Interciiv Hospitul A.s.s`n v. 5guire,

56 F.Supp. 472 (W.D.Wash.1944). See generally Eastern

Kentucky I1'e4/irre Rights Organization r•. Simon, 506 F.2d

1278, 1288-89 (D.C.Cir.1974), vacated on other grounds,

Simon v. Eastern Kentucky F•F'el,/hre Rights Organization, 426

U;S. 26, 96 S.Ct. 1917, 48 L.Ed.2d 450 (1976); 84 C.J.S.

Taxation § 282(h) (1954).

The legal concept of charity does not require, as the majority

apparently requires, that a hospital incur a deficit to qualify

as a charitable institution. Charitable hospitals need not be

self-liquidating. In City ofRichmand v. Richmond Memorial

Hospital, supra, the court held that the extent or amount of

free service rendered is not controlling as long as the hospital

is willing to render free service. The actual extent of free

service is not critical. The Virginia Supreme Court stated in

language directly relevant here:

The legal interpretation of the phrase "not for profit, but

exclusively as charities", is not controlled by free service to

the indigent or poor. Nonprofit hospitals which are devoted

to the care of the sick, which aid in maintaining public

health, and contribute to the advancement of medical

science, are and should be regarded as charities.

116 S.E2d at 84, Accord Gundry v. R.B. Smith Memorial

Hospital Ass'n, supra.

One court has noted: "The image of a voluntary institution

as a charitable organization, financing its care of patients

to a substantial degree through philanthropy ... is largely

anachronistic. Philanthropy, though increasing, has not been

able to match the redoubled demands for health care."

Easterrr Kentucky FI'etJin•e Riglits Orgarii_atiari v. Simon,

506 F.2d at 1288 n. 20 (quoting Professor William Thomas,

*283 Hearings on Conditions and Problems of the Nation's

Nursing Homes, Subcommittee on Longterm Care, Spec.

Comniittee on Aging, U.S. Senate, 89th Cong. lst Sess., Pt.

2 (Feb. 15, 1965), p. 55). The California Supreme Court

has declared that the percentage of free services rendered is

immat.erial. Scripps Memorial, 24 Cal.2d at 678, 1S1 P.2d at

114. And in a statement of the law that is directly on point,

G'ick V. Cleveland _Lfenrnrial Medical Foundation, 2 Ohio

St.2d 30. 206 N.E.2d 2 (l 965), declared:

Where a corporation not for profit is operating a hospital

for the primary purpose of providing services for those in

need, without regard to race, creed, color or ability to pay,

the facts that the hospital charges patients who are able

to pay for its services and that a surplus has been created

in the hospital fund (no part of which has been diverted

to a private profit) do not change its essentially charitable

nature. Goldman ,>. Friars Clirb (1952), 158 Ohio St.

185, 107 N.E.2d 518; Tavlor v. Protestant Hospital A.ss5z

( 1911), 85 Oliio St. 90,96 N.E. 1089,39 L.R.A:, N.S., 427.

The $fth paragraph of the syllabus in O'Brien, Ti•eas., v.

Physiciaus' Hospital Ass`re (1917) 96 Ohio St. 1, 116 N.E.

''A'i^stl.awNext"'Q 2014 T^nmsor Reuters. No claim. to o^igina( J.S. GovernrientWorks. 13
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975, L.R.A. 1917F, 741, states the law applicable in this
case, as follows:

"A public charitable hospital may receive pay from patients

who are able to pay for the hospital accommodations they

receive, but the money received from such source becomes

a part of the trust fund, and must be devoted to the same

trust purposes and cannot be diverted ta private profit.

(Tqvlrrr-, Adnrr., v, The Protestant HnsPital tfss•n„ 85 Ohio

St. 90 [96 N.E. 10891. approved and followed.)"

206 'v`.E..1-d at 4-

It is also permissible for charitable nonprofit hospitals to fix

their rates to cover the cost of replacing capital assets, as well

as to meet the costs of current operations. In West Allcghenv

ffospatal v. Bocrrd qJ'Propertv .4.sse,ssrnent, 500 Pa. 236, 455

A.2d 1 170 (1982), the Pennsylvania Supreme Court held that

a hospital maintained in part by public and private charity was

exempt from real estate taxes, even though the hospital passed

on approximately 70 percent of the cost of capital acquisitions

to paying patients.

It is true that the hospitals in this case receive substantial

revenues from third-party payors and patients, but there is not

a shred of evidence in this record, much less a finding by

the Tax Commission, that one cent of the revenues is used

for any purpose other than furthering the charitable purposes

of providing hospital services to the sick and infirm. On

the contrary, the Tax Commission's findings affirmatively

establish that no person has profited from the revenues

produced at either Utah Valley or American Fork Hospitals

other than patients. Under time-honored legal principles, both

hospitals qualify as charitable institutions.

IV. UTAH VALLEY HOSPITAL'S AND AMERICAN
FORK HOSPITAL'S GIFTS TO THE COMMUNITY

The majority states Utah law `t to be as follows:

purposes, the *284 constitutional convention sought to

encourage individual or group sacrifice for the welfare of

the community. An essential element of charity is an act

of giving." Salt Lake Courttv v. Taz C'om.rnis.sion e.r reL

Greater Salt LaF:e Recevtrtional Facilities, Utah, 596 P,2d

641. 643 (1979) (emphasis added). A gift to the community

can be identified either by a substantial imbalance in

the exchange between the charity and the recipient of its

services or in the lessening of a government burden through

the charity's operation. Laborers Local No. 295, 6S8 P.2d

at 1 198 (Oaks, J., concurring).

The Court contends that neither of the hospitals here at issue

has demonstrated "any substantial imbalance between the

value of the services it provides and the payments it receives"

because "the vast majority of the services provided ... are paid

for by govemment programs, private insurance companies,

or the individuals receiving care." The majority cites no

authority in support of the assertion that a nonprofit hospital

loses its charitable status if its patient receipts cover current

operating costs. The law, as stated above, is otherwise_ More

importantly, there is in fact a very substantial imbalance

between the total cost of the hospital care given and the

revenues ofthe hospital in this case, which is so apparent from

the record as to be undeniable.

A. Direct Patient Subsidies

The basic facts are not disputed. Both hospitals render wholly

free patient services in substantial amounts. In addition,

they subsidize the cost of hospital services to the poor,

the elderly, and workers whose hospital bills are paid only

in part by worker's compensation. During the years 1978-

80, Utah Valley Hospital rendered wholly free services to

indigents in the amount of $200,000, and in each of those

years the amount increased substantially over the preceding

year. During the same period, the hospital subsidized services

rendered to Medicare, Medicaid, and worker's compensation

patients in the amount of $3,174,024. The corresponding

figures for American Fork Hospital were $39,906 in indigent

care and $421,306 for subsidization of Medicare, Medicaid,

and worker's compensation benefits.

An entity may be granted a charitable tax exemption
for its property under the Utah Conslitution only if it
meets the definition of a "charity" or if its property is
used exclusively for "charitable" purposes. Essential to
this definition is the element of gift to the community.

"Charity is the CONTRIBUTION OR DEDICATION OF
SOMETHING OF VALUE ... TO THE COMMON

GOOD.... by exempting property used for charitable

However, the value of the charity extended to indigents is in

fact greater than the amounts stated. The cost of the charity

extended to patients who are first identified as charity patients
after admission rather than at admission is charged to the "bad

debts" account, along with traditional uncollectible accounts

or bad debts, instead of being charged to charity. The reason

for this accounting procedure is that some patients do not,

. .._. .., .. ..,.. .,. .,,... ,,.. ....,_ ......,.. .....__., ,.--.x.
v : t l N 2;{t

2"^E.1 J RSJrt.tte r.. Iti tJ ^idlr- i t :^ Cii. i r': q^ o t.,il n -i .. f'1, ^11ifJtk ^_ 1 4.

Appendix Page 108



Utah County; By and Throssqh s3ourty gd, of EqKSaEixatiors rs4..., i.ea9 P,2e, Na (99fi:'a)

or cannot (as in the case of emergency admissions), report

their indigency status when they are first admitted to the

hospital. After services have been rendered, the hospitals

stop collection efforts once it is determined that a patient

qualifies for charity. In such cases, the hospital accounting

system shows the patient as a noncharity account. This

accounting procedure is not unique to IHC hospitals. See, e.g.,

Jackson Courttj- v. State Trrx Comn!issian, Mo., 521 S.W,2d

378 (1975); bYest At!eghenr Hospital v. Board qJ'Frcrperty

a.s.ses.s•nrent, 63 Pa.Cotninw. »?, 439 A.2d 1293, 1295 n. 4

( 1981), reversed, 500 Pa- 236, 455 A.2d 1170 (1982).

In sum, the direct cost of patient charity given away by Utah

Valley Hospital for the period in question is in excess of

$3,374,024, but less than $4,942,779 (which includes bad

debts). The direct cost of the charity given away by American

Fork Hospital is in excess of $461,212, but less than $639,024

(which includes bad debts).

The majority argues that for-profit hospitals also have bad

debts. That is, of course, true, but it completely evades the

central point. Unlike for-profit hospitals, Utah Valley and

American Fork have a policy against tuming away indigent

patients. Therefore, that portion of the hospitals' bad debts

which is attributable to indigency is bona fide charity since

the charges would have been initially made to *285 the

charity account had the patient's indigency been discovered

at admission. Those charges are not just ordinary business

bad debts experienced by all commercial enterprises, as the

majority would have it.

More importantly, the majority opinion ignores the total

dollar amount of charity provided by eacli hospital

by dismissing the hospitals' subsidization of Medicare,

Medicaid, and worker's compensation patients with the

assertion that for-profit hospitals do the same. Even if that be

true, it does not diminish the value of the benefits of a tertiary

care hospital available to them (in the case of Utah Valley

Hospital) which they would not have at a for-profit hospital.

B. Capitat Subsidies and Gffts

The most glaring lapse in the majority opinion, in my

view, is its flat-out refusal to recognize that there would

be no Utah Valley Hospital-at all-if it had not been

given lock, stock, and barrel to IHC by the Church of Jesus

Christ of Latter-Day Saints, which initially built the hospital.

American Fork Hospital apparently was initially erected by

taxpayers' money. At the City's request, IHC took over the

operation of the hospital as a lessee of American Fork City

to relieve the City of a governmental burden. It follows

that all patients at both hospitals, whether indigent, part-

paying, or fully paying patients, are direct beneficiaries of

large monetary investments in land, buildings, and medical

equipment. In the case ofUtah Valley Hospital, the total value

of the plant and equipment approximates $24,769,220. In the

case of American Fork Hospital, the amount approximates

$1,963,515.'

In addition to the "gift to the community" of the actual

physical facilities, each and every patient benefits from the

fact that IHC is a nonprofit corporation whose hospitals make

no profit on the value of the assets dedicated to hospital care.

The majority's effort to portray IHC hospitals as if they were

operated as for-profit entities has no substance in the record

whatsoever. A for-profit hospital, unlike a nonprofit hospital,

must necessarily price its services to make a profit on its

investment if it is to stay in business. The surplus that Utah

Valley and American Fork budget for is not by any means the

equivalent of profit, as the majority wrongly suggests. 6

In short, all patients at American Fork and Utah Valley

Hospitals, whether indigent, partially subsidized, or those

who pay the full amount charged, are benefited by the initial

gift of the capital assets and by all subsequent donations to

capital. In addition, they benefit directly by the nonprofit

structure of the hospitals, which means that the hospital

rates charged include nothing for profit or a return of capital

invested by investors. Moreover, the direct contributions to

patient care referred to above are understated by the amortized

value of the capital assets donated and the amount of profit

that would be charged patients had those hospitals been for-

profit hospitals.

The majority's dismissal of the $4,000,000 donated to Utah

Valley Hospital for the construction of additional physical

facilities in 1978 demonstrates the scope of the Court's

disregard of the facts. The majority simply sets that gift at

naught with the comment that there "was no demonstration

of the impact of that donation on the current support,

maintenance, and operation of that hospital in the tax year in

question." (Emphasis added.) Apparently the majority holds

that the $4,000,000 should be ignored because it was not

*286 shown to have been expended, at least in part, on

current expenses. It is clear that that sum did not go into

current operating expenses, but rather into physical assets. 7

In all events, the amount was substantial by any measure:

sorne twenty percent of the whole project.
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I know of no epistomology that requires that a perfectly

obvious fact must be measured before its existence can be

admitted. A flyer who ignores a mountain in plain view

because it has not been measured courts disaster. A court

of law that ignores obvious, relevant facts can hardly avoid
substantial error.

Furthermore, the majority inaccurately asserts that Utah

Valley charges rates comparable to other similar entities.

The evidence is to the contrary. Utah Valley Hospital,

with its 385 beds and expensive, sophisticated acute care

equipment, charges rates comparable to the rates charged

by Payson Hospital, a small for-profit hospital that renders

inexpensive types of services. That comparison indicates that

Utah Valley's rates are low. Certainly the cost of operating the

80-bed, primary care Payson hospital ought to be lower than
Utah Valley's costs. Furthermore, the majority flatly ignores

the uncontradieted testimony of the chairman of IHC that

"we charge significantly less for the same admission" and

"[w]e charge lower prices to our patients for the same level

of complexity than would a for-profit hospital."

In a similar vein, the majority asserts that there is no

evidence that the gifts and donations to the hospital resulted

in patient charges below "prevailing market rates," that is,

rates established by for-profit hospitals. The above facts show

otherwise. In addition, there are no "prevailing market rates"

for tertiary care hospitals, if by that term the majority means

prevailing rates of competitive for-profit hospitals. There is

no for-profit tertiary care hospital in the entire state of Utah;

all tertiary care hospitals are non-profit institutions. In fact,

there is no other tertiary care hospital, whether nonprofit or

for-profit, in the immense, sparsely populated area served by

the Utah Valley Hospital, which extends from Utah County to

the Nevada-Arizona border. Indeed, the facts strongly suggest

that a for-profit tertiary care hospital could not survive in the

geographical market area served by Utah Valley.

In summary, Utah Vatley Hospital made substantial gifts to

all patients who use its facilities and even greater gifts to

needy and indigent patients for the period 1978-80 to the
following extent:

(1) Needy and indigent patients received in excess of

$3,374,224 for direct patient care;

(2) All patients had access to a tertiary care hospital valued
in excess of $24,769,220, dedicated to serving all persons
regardless of ability to pay, race, religion, or national origin

and a hospital that would not exist but for the gift of that

facility to the community by the Church of Jesus Christ of

Latter-Day Saints;

(3) All patients received the value of having hospital

services performed free of any charge for profit or cost of

capital; and

(4) Some $4,000,000 was given by the community for

capital improvements.

American Fork Hospital conferred the following financial

gifts for the same period:

(l) In excess of $461,212 for direct patient care;

(2) Access to a local primary care community hospital

dedicated to serving all persons regardless of ability to

pay, race, religion, or national origin-and a hospital that

would not exist but for the taxpayers of American Fork
City, having a value in plant and equipment in excess of
$1,963,515; and

(3) The value of having hospital services performed free of
any charge for profit or cost of capital.

*287 In short, all patients at both hospitals receive

substantial benefits from tens of millions of dollars that have

been invested to promote the health of citizens in Utah County

and in the entire central and southern parts of the state.

Common sense dictates that the above realities be recognized,

yet the majority refuses to recognize any value whatsoever in

the gift of the capital assets or the value of having those assets

free of any charge for a return on interest.

In Salt Lake Counh, v, Tax Commission ex rel. Greater Salt
La/ceKecr•ecrtioncit Facilities, Utah, 596 P,2d 641, 643 (1979),

we declared that "charity is the contribution or dedication of

something ofvalue ... to the common good...." In my view, the

above facts and the Commission's findings speak so loudly

and eloquently for themselves as to determine the outcome. R
The majority wholly dismisses or ignores these facts and
focuses on the assertion that "current operating expenses for
both hospitals are covered almost entirely by revenue from
patient charges" (emphasis added) and that "neither of the
hospitals in this case demonstrated any substantial imbalance

between the value of the services it provides and the payments

it receives apart from any gifts, donations, or endowments."

Presumably, only if the hospitals ran deficits, i.e., if the

direct expenses of patient care exceeded patient income,

2';"14

Appendix Page 110



Utah County, By and Through County Bd. of Equalization of..., 709 P.2d 265 (1985)

would a hospital qualify in the majority's view as a charitable

institution. Of course, the deficits would have to be made

up by donations, or the hospital would shortly lapse into

banlcruptcy. As the cases cited above recognize, modem

hospitals can hardly be run on the basis that donations must

subsidize current expenses. Moreover, the majority concludes

that because governmental programs, private insurance

companies, and individuals pay for the vast majority of the

services provided, "collection of such remuneration does

not constitute giving, but is a mere reciprocal exchange of

services for money." That conclusion is wrong because it

ignores the fact that the hospitals' charges do not cover the

full costs, both overhead and direct, of operating a hospital.

In the private sector of the economy, services are rarely given

at cost or less than cost, let alone for free. If on rare occasions

that does occur, it is usually only as a sales promotion to

stimulate further profits. In contrast, the exchange in this case

is not reciprocal because rates charged by these hospitals do

not cover all costs.

Of course hospital charges are made; of course those who

can pay do pay, whether it be through their insurance

companies, through government programs, or personally; of

course expenses are generally covered by revenues. As far as I

know, every single court that has considered these factors has

held that they do not make a nonprofit hospital noncharitable

for tax purposes. See cases cited in Part V[l, anfra. The

majority's suggestion that a nonprofit hospital must have a

deficit in its current accounts to qualify for charitable status

is both anachronistic and a prescription for lesser quality

hospital care, if not bankruptcy. The majority is quite explicit.

"None of the defendants in this case made any effort to

demonstrate that they would suffer any operating losses or

have to discontinue any services if they are ineligible for

exemption from property taxes." 9

*288 V. TAX EXEMOT STATUS OF NONPROFIT

HOSPITALS UNDER THE MAJORITY OPINION

The majority opinion, in effect, precludes all IHC nonprofit

primary care hospitals from qualifying for a charitable

exemption. IHC tertiary care hospitals may, however, qualify

as a charity if tertiary care services are given away or shown

to relieve a government burden. In footnote 14, the majority

opinion sets forth the test that a hospital must meet:

Because of the unique character of [tertiary] medical

care, it may well be possible to identify a substantial

imbalance in the exchange between Utah Valley Hospital

and the recipients of its tertiary care, or a lessening of a

govemment burden through the offering of such care. In

light of our statement in Loyal Clyder of'1loo.Fe, 657 P.2d

at 26=1, that "any separate part of the building occupied

and used exclusively for charitable purposes __. qualifies for

exemption," it may be possible that the provision of tertiary

care services could qualify as a charity if the requisite gift

to the connnunity were to be demonstrated. In this case,

no effort was made to demonstrate for the record whether

certain types of care were actually being "given away"

by either institution or whether they could not in fact be

provided without the offsetting factor of a tax exemption,

at least to the extent of the value of the facilities needed to

provide such care. We do not rule on the availability of tax

exemptions under such circumstances in the context of this

undeveloped record.

The majority's suggestion that certain "separate part[s] of the

building occupied and used" by a tertiary care hospital can

qualify for an exemption is impracticable. Charity patients

cannot realistically be isolated in one area of the hospital.

An indigent, expectant mother must be treated like all other

expectant mothers, and an indigent heart patient must be

treated in the same facilities and with the same equipment

as other heart patients. The particular nature of a patient's

medical problems has little to do with the financial resources

of the patient. Nor is there a valid basis to say that a CAT

scanner may be exempt because of the manner in which its

use is priced. Obviously, the price of its use could be set either

at cost or below cost. If the latter, the hospital could recoup

the loss by charging higher prices for obstetrical care, for

example. The point is that it is the hospital as a unit that is

either a charityor not; it cannotbe validly divided into areas or

services. The majority's slight opening of the door for tertiary

care hospitals to qualify a part of their operations as charitable

is so impractical and unrealistic as to be really no opening at

all in my view.

The record also demonstrates that the primary care hospital

and the tertiary care hospital involved in this case relieve a

significant govemmental burden, one of the two altemative

tests for determining whether a nonprofit hospital qualifies to

be treated as a charitable institution. If the two hospitals in

this case do not relieve governmental burdens, as the majority

holds, I do not know what more needs to be shown to prove

the point. In the wide-open spaces of the West, where small

communities are widely separated, the profit motive has not

been sufficient to provide the needed impetus for the building

.... ._ ..., ... ,_ . . _..^ ..._.,. .................w.^ ^
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of community hospitals (except in rare instances). Nor has it for nonprofit hospitals raise a serious constitutional question
resulted in the construction of tertiary care hospitals on the is, I submit, utterly meritless.
more populous parts of the state.

*289 The majority's argtunent is that no govemment burden

is relieved by providing hospital service to those who can

pay for it on a for-profit basis. The argument misses the

mark for two reasons. First, the alternatives are not for-

profit or nonprofit hospitals. The altematives are nonprofit

hospital care or no hospital care at all, at least within the

relevant geographical markets. Second, the charitable status

of a hospital does not tum on whether it provides care for

patients who can pay. The basic policy is not to tax the sick

and infirm irrespective of ability to pay. A county provides
many services to rich and poor alike without charging

the rich for those services. Parks and playgrounds are but

examples. Providing medical services may not be mandatory

for counties or cities, but if they do, they most certainly

promote the public health, safety, morals, and welfare in a

most fundamental way. Surely cities and counties would, as

a practical matter, be compelled to provide hospital services

if the nonprofit hospitals in this state did not exist. Nor

does the majority offer a valid reason for distinguishing

between tertiary care and primary care hospitals with respect

to relieving a govemmental burden.

The majority's central concern seems to be to establish

competitive equality between for-profit and nonprofit

primary care hospitals. The essence of competitive enterprise

is profit. It is ironic indeed that the majority construes
Article XIIi. Section ? to protect for-profit entities from the

competition ofnonprofit entities_ The constitutional provision

simply was not designed to deal with competitive equality.

Nonprofit charitable corporations, such as Utah Valley

IIospital and American Fork Hospital, are created for the sole

purpose of conferring a public benefit, providing hospital care

at the lowest possible rate. If, indeed, a nonprofit hospital has

a competitive advantage over a for-profit hospital, that is of
no concern in the application of Article XIII. Section 2. The

majority misconstrues the basic premises of that provision

by suggesting that nonprofit hospitals, which serve the sick

and infirm for a purely altruistic purpose, are not essentially

different for legal purposes from for-profit hospitals_

Furthermore, there are indeed numerous charities that have

some commercial competition, such as the YWCA, the Red
Cross, and many others. Certainly the majority's wholly

unsupported and entirely novel assertion that tax exemptions

VI. DIFFERENCES BETWEEN FOR-

PROFIT AND NONPROFIT HOSPITALS

A fundamental proposition which pervades the majority

opinion is that there is no essential difference between

for-profit and nonprofit hospital corporations. The majority

declares that "the significant difference between for-profit

and nonprofit hospital corporations is, in effect, the method

of distribution of assets upon dissoltition of the corporation,

which is itself a rare occurrence." The majority further asserts,

without any record support, that "a large portion of the profits

of most for-profit entities is used for capital improvement

and new, updated equipment, and the defendant hospitals

here similarly spend their revenues in excess of operational

expenses." 10

Two fundamental differences between for-profit and

nonprofit corporations are ignored by the majority. First, it is

axiomatic that a for-profit hospital must conduct its business

to make a profit if it is to remain in business. Second, a for-

profit hospital's investment decisions as to what markets or

communities to enter and what kinds of equipment to invest

in are made from a basically different motive than a nonprofit

hospital's. The decisions of a for-profit hospital corporation

must be based upon careful calculations as to the rate of return

that may be expected on *290 invested capital. If the rate of

return is not sufficient, the investment is not made. Whether

the surplus is reinvested in part or paid out to investors in

dividends in whole or in part, the investor receives personal

monetary benefit either in the increased value of his stock or
in dividends.

The record indicates that for-profit hospitals in Utah have

invested to a limited extent in high-volume, low-cost services

such as pediatric, psychiatric, and obstetrical-gynecological

services, but not in higher-cost, lower-volume kinds of

services. It may well be that competition from a for-profit

hospital is beneficial to the hospital industry generally, but

there is no indication in this record that for-profit hospitals

have acted in any fashion other than a for-profit corporation
would normally act.

Nonprofit hospitals must, of course, be concerned with

generating sufficient revenue to maintain themselves, but
they are not concerned with earning a return on their

_ ...,. _ _..e, ...^, __
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investment for the benefit of stoekholders. Their purposes

are altruistic. Any surplus must be used in a manner that

aggrandizes no one, such as for the lowering of rates,

the acquisition of new equipment, or the improvement of

facilities. This ftmdamentat difference was explained by Mr.

William N. Jones, a trustee and chairman of the Board of

Trustees of Intermountain Health Care. He testified:

A nonprofit hospital system or hospital

has a different approach to hospital

care or health care, if you will, than

someone who might be involved in it

as a business, a business where they

desire to have a fine product, and

they do. I'm talking now about profit-

oriented business systems or hospitals,

[they] must do well as a business. We

must as a nonprofit system do well in

our mission which is to provide health

care. So consequent[ly] when we try to

provide health care, we do not try to

provide just the health care that's easy

and remunerative such as obstetrics

and pediatrics which are relatively not

too complex, and you receive a fairly

high level of income from them. On

the other hand, examples of health care

which are not-you are not able to

really receive enough to cover them

would be trauma, burns, open-heart,

that kind of high level care.

Moreover, there is credible evidence that nonprofit hospitals

in general are more efficient and charge less than for-

profit hospitals. One study indicates that for-profit hospitals

charge 17 percent more per admission to patients with

health insurance and that administrative and general service

costs were 13 percent higher than nonprofit hospitals. Paul

Starr, The Social Transformations of American Medicine,

434 (1982). "National data also indicate that, for every bed-

size category, for-profit hospitals have higher costs than the

overall coverage for community hospitals." Id. W. Jones also

testified that IHC's Board of Trustees considers itself a trustee

of the health care facilities for the public. "[W]e see ourselves

as owned by the community since the corporation owns itself

and in effect the church gave the hospitals to the communities,

and we're entrusted with the running of the hospitals. We see

them as in effect owned by the communities. We have fund

raising drives and strive to have the communities feel that

[they are] involved."

In short, the majority's argument that the only significant

difference between for-profit and nonprofit hospitals is

the distribution of assets on dissolution simply ignores

reality. The majority's wholly unsupported assertion that

"the historical distinction between for-profit and nonprofit

hospitals has eroded" is without any factual foundation in this

record. The Court states:

Because the vast majority of their

services are paid for, the nonprofit

hospitals in this case accumulate

capital, as do their profit-seeking

counterparts. The record indicates that

this accumulated capital is used for

the construction of additional hospitals

and other facilities throughout the IHC

system and the provision of expanded

services. The record before us is

undeveloped on this point, but there

is nothing therein to indicate that the

capital *291 accumulated by either

of the defendant hospitals is even

eannarked in any way for use in their

facilities or even in Utah County.

Again, the Court's position is contrary to the facts. Utah

Valley Hospital budgets for the projected cost of services plus

an additional five to seven percent reserve for contingencies

and for replacement of building and equipment and for future

expansion. Nothing is budgeted for IHC expansion. Even

if the five to seven percent reserve were considered the

equivalent of profit, which it is not, that would not begin

to compare with the amount that would be required by

most commercial institutions to make a reasonable return on

investment. The administrator of Utah Valley Hospital, Mr.

Davis, testified that the budget at that hospital

consists of those actual costs

plus a contingency or reserve,

and that includes, of course,

monies or funds for either future

expansion, replacement of equipment,

replacement of buildings and so on.

You see, we are in many ways,

we are at the mercy of doctors and

public and economy. For example,

how do you budget the number of
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patients that are going to come to

your hospital in a year or in advance?

We find many times that we miss

that sometimes regionally, sometimes

nationally. Wherein we would budget

for a given number of patients or

income and the bottom falls out for

three or faur months. In that case, there

is no reserve. There is no originality.

We fight and scramble to make ends

meet for the year, and those are the

things that we are vulnerable to....

I think it is safe to say in order

to remain viable, in order to keep

from-what's the word I want-self-

liquidating ourselves, we must have

something in the range of probability

five or seven percent in order to

stay alive. Now, that's what we shoot

for. That's not what we always get.

Without that, you see, we would be

self-liquidating.

Utah Valley Hospital has recently acquired expensive, high

technology equipment not found in any other hospital in its

market area, whether for-profit or nonprofit. That technology

includes a 22-bed neonatal unit, a linear accelerator to treat

cancer, and a heart catheterization laboratory. It also has a

number of well-recognized specialists on its staff and has

recently applied to do open heart surgery because of the

facilities it has been able to acquire. Whether those facilities

were acquired from surplus revenues or from donations is of

no consequence in my judgment.

Vli. OTHER COURTS HAVE RECOGNIZED THE

REALITIES OF MODERN HOSPITAL CONDITIONS

For example, in Harvard Correrrrunity He%rit/t Ptnrr, fnc. v.

BnarcJnf;f.e.se.esnr:c o,f'C'arnlarittge, 384 Mass. 516,427 N.E.2d

1159, 1163 (198 I), the?`vfassachusetts Supreme Judicial Court

stated:

However, we recognize too that major

changes in the area of health care,

especially in modes of operation and

financing, have necessitated changes

as well in definitional predicates. The

term "charitable," as applied to health

care facilities, has been broadened

since earlier times, when it was

limited mainly to almshouses for the

poor. As a result, the promotion of

health, whether through the provision

of health care or through medical

education and research, is today

generally seen as a charitable purpose.

A. Scott, supra at §§ 368, 372; G_T.

*292 Bogert, Trusts & Tntstees § 374

(rev. 2d ed. t977). Such a purpose is

separate and distinct from the relief

of poverty, and no health organization

need engage in "almsgiving" in order

to qualify for exemption. See Barrett

v. Brooks Nosp., (nc., 338 M<iss.

754_ 759, 157 N.E.2d 638 (1959);

A. Scott, supra at 2895-2896. See

also Easterri Kv. l$elfctre Rights

(?rganizatian u,.Sirrturr, 506 F,2d 1278,

1287-1289 (D.C.Cir.1974), vacated

on other grounds, 426 U.S. 26, 46,

96 S.Ct. 1917, 1928, 48 L.Ed.2d

450 (1976); Sound Nealth A;y'n v,

Comrrrissioner, 71 T.C, 158, 177-179

(1978). [Footnote omitted.]

The majority declares that the "economic environment in

which modem hospitals function is critical to our analysis

in this case because it is an analysis which is generally not

present in any of the cases relied upon by the dissenting

opinions." The majority tenders not one single item of proof

in support of that sweeping and plainly inaccurate statement.

For the majority to assert that all other courts have failed to

perceive patently obvious changes in the business operations

of hospitals over the past 60 years is just plainly wrong. The

Court assumes a lack of perspicacity on the part of sister

courts that is unwarranted.

In £'ange.Iira! Lutheran Good S'amaritcrr: Sccin.n v. Ciaoe
Courrty, 181 Neb. 831, 151 N. W.2d 446 ( t 967) (quoting in
part Yortng tLlerr "s Christiarr A,ss'ra v. Lancaster C'ounf}^, 106
Neb. 105, 182 N.W, 593 (t921)), the Nebraska Supreme
Court stated:

Formerly all institutions furnishing [care to sick or

convalescing patients], including both hospitals and

nursing homes, were providing care for many patients

without compensation and extended charity in the sense of

alms-giving or free services to the poor. With the advent of

.... _,^ ..,... ... ,. .................. ..,. ...., .,...,_.. ,.
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present day social security and welfare programs, this type

of charity is not often found because assistance is available

to the poor u.nder these programs. Yet, "**# the courts

have defined `charity' to be something more than mere

alms-giving or the relief of poverty and distress, and have

given it a significance broad enough to include practical

enterprises for the good of humanity operated at a moderate

cost to those who receive the benefits."

Eastern Kentuckj^ T3'elfcrre Rfghts Orgctnizcrlion v. Sinaon, 506

F.2d 1278, 1288 (D.C,Cir.1974), vacated on other grounds,

Simon r. Eastern Kentucky F3 e^firr•e Rights Or•ganization, 426

U,S. 26, 96 S.Ct. 1917, 48 L.Ed.2d 450 (1976), discussed

the development of hospitals from "ahnshouses supported by

philanthropy and serving almost exclusively the sick poor"

to "primary community health facility for both rich and

poor." The court recognized that private philanthropy had

been in part displaced by Medicare, Medicaid, and local

nonemergency care for the poor. The court concluded: "[1]t

appears that the rationale upon which the limited definition

of `charitable' was predicated has largely disappeared. To

continue to base the `charitable' status of a hospital strictly

on the relief it provides for the poor fails to account for these

major changes in the area of health care." Id, at 1288-89.

Numerous opinions have discussed the manner in which

modem nonprofit hospitals are operated, including particular

practices which the majority asserts have changed hospitals

to garden-variety connnercial ventures. For example, it has

long been recognized that patients in nonprofit hospitals

who are financially able to pay are expected to pay. E.g.,

Flarrcrr•d Community Health Plan, Inc, v, Board ofAssessor-s,

384 Mass, 536, 427 N,E.2d 1 159, 1163 n.10 (1981); 4lcayo

Foundaiion v. Cornmissioraer, 306 Ulinn. 257 236 N.W.2d

767, 773 (1975); Jack,son County v. State Tax Commission,

Mo.. 321 S.t'l%.2d 378 (! 975); Comrmtnity ,Iferriorial l=To.spital

v. :LfoberlV. Mo., 422 S.W.2d 290, 295 (1967); Vick v.

Clei,eland Memorial ,U•fedical Fourrdatior}, 2 Ohio St.2d 30,

206 N.E.2d 2, 4(1965); tVest Atlegherzv Hospital v. Board

ofPnoper•tu.Assess»aent, 500 Pa. 236,455 A.2d t 170 (1982);

Cilv qf'Ric•hrnond v. Richmond ;1'leinorial Ilospital, 202 Va.

86, 116 S.E.?d 79, 83 ( 1960). The importance of third-

party payors and government welfare assistance programs in

financing most patient care has been recognized. Intercity

Hospital v, Squire, 56 F.Supp. 472 (tik'.D.VVasli.1944); People

v. Southern Illiraols Hostrital Corp., 404 Ilt. 66, 88 N1.2d 20,

23 (1949); Jac:kson Coat6y v. State Tax Commission, ^!lo,.

521 S.W,2d 378, 384 (1975); Cont»runitt° ;l/emor•ial Hospital

v. ;Yfoberly, Mo., 422 S.W.2d 290. 293 (1967); Evangelical

Lutiaeran Good Santaritan Socieh., r•. Gage Coun,^-, 181 Neb.

831, 151 N.W.2d 446, 448 (1967); 7=i'est Alleghent--Hospital

ip. Board of Property ;tsse,esrnent, 500 Pa. 236, 455 A.2d

1170, 1 172 ( 1982). The payment of *293 reasonable salaries

to hospital personnel and the realization of a surplus and

the reinvestment of the surplus in maintaining or replacing

plant and equipment or other charitable activities have

been expressly approved. Scripps .Lleniorial Ho.spital. Inc.

v. Calif•orrticr Err7ploynrent Corr:mission, 24 Cal.2d 669. 151

P.2d 109, 115 (1944); flarvard Community f-lealth Plan, fnc>

v. Bourd of .+s:se.s.sors, 384 Mass. 536. 427 N.E.2d 1 159

(1981); <Lkryo Foundation i-. Cornrnis•s•ioner, 306 Minn. 25,

236 N.W.2d 767, 769, 774 (1975); Jaclcs•on Cotrntv v State

Tax Comneission, Np9o., 521 S.W.2d 378 (1975); Communitv

tidemoraal Hospital x>VloGerly, Mo., 422 S.W.2d 290, 293

( t 967); Evangelical Ltctleeran Good Santaritan Society v.

Gage Corcn.tv. 181 Neb. 831. 151 N.W.2d 446. 448 (1967);

Gt"e,st alleghtuv Hospitai 7.. Board of Propertv Assessment,

500 Pa. 236, 455 A.2d 1170, 1 172 (1982); City Qf Richmond

v. Richntond A%fentorial Hos•pital, 202 Va. 86, 116 S.E.2d 79,

80 (1960).

Numerous nonprofit bospitals have used credit counselors

and debt collection agencies to collect from patients who

are able to pay. E.g., ;bfayo Foturdation v. Corrunissioner•,

306 Minn. 25, 236 N.W.2d 767, 770 (1975); kF`est,llleghenr

Hospital v. Board of •Propertv Assessment, 500 Pa. 236, 455

_a.2d 1170, t l72 (1982). The courts have also emphasizedthe

critical difference between the profit and nonprofit corporate

structure of hospitals and snstained the charitable status of

nonprofit hospitals because their "business" nature is merely

an incident to the primary mission of providing health care to

the general population. Cf. Barnes Hospital v. Leggett, Mo.,

589 S.W.2d 241 (1979) (en banc).

The majority's assertion that "traditional assumptions bear

little relationship to the economics of the medical-industrial

complex of the 1980's" is based on the majority's refusal to

acknowledge the development of case law that has occurred

over at least the past 40 years.

Of course, a nonprofit corporate structure is not itself enough

to provide tax immunity for a hospital. If a nonprofit hospital

is operated to provide monetary benefits to its sponsors, it

is not charitable. See Georgia Osteopathic Hospital. Inc.

t°, :446rd, 217 Ga. 663, 124 S.E.2d 402 (1962); .4r•ansas

Hospital, Inc. v. _4ransus Pcrss Independent School ©istrict,

Tex.Civ.App., 521 S.4V,2d 685 (1975). Utah law is to the

same effect. Salt Lake County v, Tax Cornmission, L'tah,

t '-'stl:i":.aNeK.1 .i =01"14 , h -itr;{?n ^t^'.eCI ,( ; Niv dd:!rt ^i> >r:t.j!(1?! !'S F_c 3eIT-.me',{ ^i'loi'kS. 21
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596 P.2d 641 (t979) ("where a profit motive underlies the
activity," there is no exemption even though a nonprofit

corporation "is interposed between an entrepreneur and his

customers"). In the instant case, however, the sponsors of the

hospitals in question are not persons whose private, pecuniary

interests are furthered by their control of the hospitals.

VIII. BURDEN OF PROOF

Finally, it should be noted that the majority does not dispute

the fact that the hospitals meet the standards established by

§ 59-2-30. 11 Nor does the majority dispute the fact that the

standards there set out are supported by general principles

of law widely accepted in other states. Nevertheless, the

majority holds that provision unconstitutional, at least as

applied, without saying specifically why.

Procedurally, the Court treats that statute as if it does not exist

in holding that the hospitals have the burden of proving their

entitlement to the tax exemption. In fact, the hospitals did

prove that they complied with the standards set out in section

59-2-30. At that point, Utah County, not the hospitals, had

the burden to prove that the statute was unconstitutional. The

principle that one who attacks the constitutionality of a statute

must assume the burden of proof is so well established as to

require no citation. In constantly placing the burden on the

hospitals, the Court, in my view, fails to apply the proper

rule. In any event, the record is sufficient to sustain the tax

exemptions of both hospitals, irrespective of burden of proof.

*294 IX. CONCLUSION

In sum, I submit that the majority misapplies Article XIII,
Section 2 of the Constitution and makes a radical departure
from sound legal principles that are universally recognized. In

part, the majority comes to the result it does because it refuses

to recognize facts that are patently evident, in part because it

assumes propositions of fact about this case that are unproved,

and in part because it believes that nonprofit hospitals should

stand on the same footing as for-profit hospitals to assure

competitive equality because of changes in the nature of the
hospital.

HOWE, Justice (dissenting):

I dissent. The views of the majority on charitable hospitals are

without precedent in the jurisprudence of this country. The

majority introduces confusion and mischief into an area of

the law that has been well settled in this state for at least 50

years and strips from all nonprofit hospitals the exemption

they have had over that span of time. The result will be

that each hospital seeking an exemption must demonstrate

ultimately to this Court the extent of its almsgiving. We will

then be required to weigh and measure that almsgiving against

sufficiency standards which the majority declines now to

articulate. Courts do a disservice to the people they serve by

leaving the state of the law in such uncertainty.

The majority fails (1) to accord to the legislature its

rightful role in defining a constitutional term and to give

the presumption of constitutionality to its definition, (2) to

recognize the overwhelming legal authority that the property

of hospitals, such as the two involved in this case, is used

for charitable purposes, and (3) to recognize the gift made

by these hospitals to their patients and the communities they
serve.

The majority violates at least two well-recognized rules of

appellate review: It asserts as fact matters not contained

in the record, e.g., that there is no difference between the

rates of for-profit hospitals and nonprofit hospitals and that

for-profit hospitals treat without charge those patients who

cannot pay. The majority ignores uncontradicted evidence

and disregards findings of fact made by the Tax Commission

that are supported by competent evidence and makes its

own findings to the contrary, e.g., that the rates or services

of the two hospitals in question would not change if they

were required to pay property taxes and that the Utah Valley

Hospital refuses to treat patients unless they can pay. In a

reckless attempt to find support for what appears to be its

novel personal ideas, buttressed by references to "literature"

by writers whose credentials are not established, the majority

indulges in totally irrelevant arguments, e.g., that the two

hospitals have not demonstrated that they would "suffer any

operating losses or have to discontinue any services if they

are ineligible for exemption from property taxes."

Because I fundamentally disagree with the majority, I dissent.
I also concur in Justice Howe's dissent to the extent that it
addresses the substantive issues.

1.

In U.C.A., 1953, § 59-2-31, the legislature has declared that

property used exclusively for hospital purposes, which use

........... ... ..,,,. ..... ,....
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complies with the requirements of section 59-2-30 (nonprofit

status), shall be deemed to be used for charitable purposes

within the exemption granted by article X[II. section. 2 of the

Co ustitution ofUtah. That section exempts Iots with buildings

thereon used exclusively for charitable purposes. Neither

article XII I nor any other part of the Constitution contains a

definition of what constitutes a "charitable purpose." County

assessors, county boards of equalization, and the Utah State

Tax Commission are frequently confronted with requests
for exemptions by property owners who claim that their

property is being used exclusively for charitable purposes.

This is attested to by the many cases that have come to

this Court as the final arbiter of that question. In 1973,

the legislature enacted sections 59-2-30 and 59-2-31 in an

*295 attempt to "clarify the scope" of the religious and

charitable purpose exemption found in sectiou 2 of article

XT[[. The legislature was careful to state that it did not intend

thereby to expand or limit the scope of such exemptions or

to defeat exemptions not specifically enumerated which may

be found within the purview of the constitutional exemption.

See FoulgerEgulprnent Co. v Saate Tar Conzrnission, 16 Utah

2d 165, 397 P.2d 298 (1964), and Judge v. Spencer•, 15 Utah

242, 48 P. 1097 ( 1897) (statutes struck down that exempted

from taxation property not included in the constitutional

exemption).

This legislative attempt to clarify the term "charitable

purpose" was proper. Charitable purpose cannot be

determined adcademically alone. Nor is it the sole prerogative

of this Court in the first instance to identify each and every

charitable purpose. We have recognized that charity involves

a contribution to the "common good" that is not subject

to precise definition but is "subject to judgment in light

of changing community mores," Salt Lake Courrly n. Tax

CornmLssion e.r rel. Greater Salt Lake Recreational Facilities,

Utah. 596 P.2d 641, 643 ( 1979), and that acts of charity may

assume multifarious forms. Evrirtg Research Institute, Inc.

v. Ta-x Comrnissiorr, Utah, 598 P.2d 1348. 1351 (t979). [t is

therefore entirely appropriate that the representatives of the

people be heard on this subject and that they give expression

to it. The Supreme Court of California in <Yfethodist fiospitat

qf Sacrarnento v. Saylor, 5 Cal.3d 685, 97 Cal.Rptr. l,

488 P.2d 161 ( 1971), recognized a "strong presumption"

in favor of the legislature's interpretation of a California

constitutional provision. It quoted with approval from an

earlier case, Delarze - v n. Loweiy, 25 Cal.2d 561, L54 P.2d

674 (1944), where that court referred to the presumption

of constitutionality and the rule of strict construction of

constitutional limitations on the legislature and concluded at

page 578, 154 P.'_d 674:

Those principtes indicate the latitude

and effect to be given a legislative

construction or interpretation of the

Constitution. When the Constitution

has a doubtful or obscure meaning or

is capable of various interpretations,

the construction placed thereon by

the Legislature is of very persuasive

significance.

Again, the same court said in Pacific Indemnit ' v Co, v.

Industrial dccident Conzrrcission, 215 Cal. 461, 464, 11 P.2d

1. 2 (1932): "For the purpose of determining constitutionality,

we cannot construe a section of the Constitution as if it were

a statute, and adopt our own interpretation without regard to

the legislative construction. Where more than one reasonable

meaning exists, it is our duty to accept that chosen by the

Legislature."

In accordance with this principle of according the legislature

a role in defining terms used in a constitution, legislative

attempts to statutorily define what constitutes a charitable

use of property have been upheld in Jasper v _bfease

;Irlanor, Inc., Fla.. 208 So,2d 821 (1968), Samarkand of"Santa

Barbara. Inc. v. Couriq, of Santa Barbczra, 2 16 Cal,App.2d

341, 31 Ca1.Rptr. 151 (1963), and Lundberg v. County

nF Alameda, 46 Cal.2d 644, 298 P.2d 1 (1956). In the

Florida case, a statute provided that the operation of a

home for the aged, under certain conditions, constituted a

"charitable purpose." In Lundberg v. County of Alameda,

the challenged statute exempted property, under certain

conditions, used exclusively for schools of less than collegiate

grade that were owned and operated by religious, hospital, or

charitable funds, foundations, and corporations. In upholding

the constitutionality of the statutes, it was recognized in both

cases that such enactments carry a presumption in favor of

their constitutionality, and they will not be invalidated by the

courts except upon a clear and unquestionable showing that

they are unconstitutional.

This Court has heretofore recognized the role of the

legislature in defining terms that appear in the constitution

but are undefined there. In Highland Boy Gold Mining Co.

v. Stricklev, 28 Utah 215, 78 P. 296 ( 1904), a challenge was

made to a statute that authorized the use of the right of *296

eminent domain by a mining company to acquire a right-of-

way to operate an aerial tramway to transport ore and other

re;ll;=i^;°il'+lext" Z_"•^ r. t, So p;,te`5. ^.1(} Caitll `_o 3,lrjif?a; U.S, Go','bri".r7?ei-''N_^.rr`s. 23

Appendix Page 117



Utah County, By and Through County Bd. of Equalization of..., 709 P.2d 265 (1985)

cnaterials across private property. The contention was made

that the statute conflicted with section 22, article I of the

Conaiittttiou of Utah, which authorized the condemnation of

private property only if it was taken for a public use. This

Court noted that there was an irreconcilable conflict among

the authorities as to what constituted a public use and that

what would be a public use in one jurisdiction would not

necessarily be one in another jurisdiction. We stated that

what should be considered a public use often depended on

the locality, the wants and necessities of the people, the

conditions with which they were surrounded, and the nature

and character of the natural resources of the locality. We

observed that the legislature could determine, in the first

instance, whether a given use was a public use. We further

held that when the legislature had made such a declaration,

it would be respected and followed by the courts unless the

act was clearly and palpably unconstitutional. However, we

recognized that the legislative declaration was not final and

that it was ultimately for the courts to determine whether a

particular use was a public use.

In commenting on the legislative construction of the Utah
Constitution, this Court in Sr,ate e_x ret. Breeclen r. Leiv!:s, 26
Utah 120, 123, 72 P. 388, 389 (1903), said:

So, an enactment of the Legislature

embraces within itself, by implication,

a construction by a co-ordinate

branch of the government, of

the constitutional provisions relating

to the subject of the Legislation.

Therefore a court, in construing the

enactment, where the question of

its constitutionality is involved in

difficulty and doubt, will be strongly

inclined to resolve such doubt in favor

of its validity,....

The majority pays only lip service to these rules and makes

no attempt to employ them in its analysis. To the contrary, the
burden on cvery question raised by the majority is shifted to

the two hospitals without any recognition that the legislature,

in enacting the statutes, resolved those issues in favor of

granting the exemption. The approach taken is as if the

legislature had never spoken. The collective judgment of the

104 legislators is subverted to the views of the majority,

which are not supported by the citation of a single case.

Sections 59-2-30 and 59-2-31, being expressions of whaL

the legislature in this state finds to be charitable purposes,

are therefore entitled to a presumption of constitutionality.
tl,tun•av City^ v. Hall, Utah, 663 P.2d 1314 (1983).

II.

In the only case ever before this Court where a hospital sought

a charitable exemption from ad valorem taxation, 6i'illiain
Budge Merraorial Hospital v. .Ltaug/ran, 79 Utah 5t6, 3 P.2d

258 (193 1), we held that the test which determined whether

a hospital was charitable was whether it was maintained for

gain, profit, or advantage. That question, we declared, was

to be determined from its powers as defined in its charter

and from the manner in which the hospital was conducted.

kf. at 523, : P.2d 258_ We pointed out that the mere fact

that the property was used for hospital purposes was not

sufficient to exempt it since not all hospitals were charitable

institutions. "They may be and often are maintained and

conducted for pecuniary profit." Id, at 525. 3 P.2d 258. We

denied the exemption in that case because the hospital was

organized as a corporation for pecuniary profit, even though

no dividends were ever declared or paid to the stockholders.

We remarked that we were unable to find a single distinctive

charitable feature of the hospital. The implication of that

decision was that nonprofit hospitals which are open to the

public without restriction are charitable. For over 50 years,

counties have accordingly exempted such hospitals. Today,

the majority sweeps away Budge and a half century ofpractice

and recognition on the basis of its own determination, made

dehors the record, that there is no *297 difference between

a profit and a nonprofit hospital and therefore neither should

be granted an exemption.

In decisions of other states, hospital property has often been

found to be used exclusively i'or charitable purposes within

the meaning of statutory or constitutional exemptions. See the

annotations and cases collected therein at 144 A.L.R. 1483,
108 A.L.R. 284, 62 A.L.R. 328, and 34 A,L..R. 634, The vast

majority I of cases hold that hospital property is used for

charitable purposes if the hospital is not organized for profit
and no private gain is in fact derived from its earnings or

upon dissolution; all earnings are used to maintain the hospital
facility; the hospital is open to the public without restriction

to race, color, or creed; and admission is not predicated upon
ability to pay. Jacl,son Cbr.tntv v. State Tax Conrrission.
Mo,, 521 S.W.2d 378 (1975); Cornmunitv Memnriul !-fos•pital
v. C'ih, of il-loherlv Mo.; 422 SM.2d 290 (1967); Vick v_
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Clevelund .Lizrnorial adedical FUurtdation, 2©hio St.2d 30,

206 N.E.2d 2 (1965); Elder v. ffenrietta Egleston Flospitcrl

fi>r Chiltlr-en, 205 Ga. 489, 53 S.E.2d 751 (1949); Peoule

Pa. 236, 455 A.2d 1 170 (1982). However, a hospital that

consistently admits paying patients in such numbers as to

exhaust its accommodations and prevent the admission of

ex rel. Cannon r. Southerr, /llinois Hospital Corp„ 404 charity patients may lose its tax exemption as a charitable

Il(. 66, 88 N.E.2d 20 (1949); Scripps :ltemorial Hospital institution. O'Brien v. Physicians' Hospital Association,
v: C'alifornia Employment Corntnission, 24 Cai.2d 669, 151

P.2d 109. 155 A.L.R. 360 (1944); O'Brieri v. Physicians'

Ho.slaitalAssociation. 96QhioSt. l, 116N-E.975(I917).The

cases consistently hold that a hospital is not disqualified from

receiving a charitable exemption merely because patients who

are able to pay are required to do so so long as the funds

derived in this manner are devoted to the charitable purposes

of the institution. See the annotation on this subject at 37

A.L.R.3d 1223-27. The annotator there states:

It is a usual practice for a hospital to charge patients who

are able to pay for the services rendered in order to maintain

the institution, pay off the indebtedness on its buildings,

expand its facilities, or improve its services, while not

denying treatment and care to patients who are unable to

pay anything. In many cases the paying patients vastly

outnumber charity patients and their payment constitutes

the main source of the hospital's income, but such receipt of

pay has been held not to destroy the institution's charitable

character and the consequent tax exemption....

(Footnote omitted.)

That principle is exemplified by People ex rel. Cannon v.

Southern Illinois Hospital Corp., supra, where the court

referred to its earlier decision in Sister•s of Th.ird Order, afSt,

Francis v. Boarzl of Revieii- o/'Peoria County, 231111. 317. 83

N.E. 272 (1907), and reaffn7rted a statement made there that

the great disparity between the number of patients who paid

and those who did not pay was immaterial,

so long as charity was dispensed to all

who needed it and those who applied

therefor, and so long as no private gain

or profit came to any person connected

with the institution, and so long as it

does not appear that any obstacle, of

any character, was by the corporation

placed in the way of those who might

need charity of the kind dispensed by

this institution, calculated to prevent

such persons making application or

obtaining admission to the hospital.

Icl., 231 111 _ at 322, 83 N.E. at 274. See also Yt'est

Allegicenv Hospital v. Board of' Propertv .lssessrrsent. 500

supra; Community Memorial Hospital v. City of Moberly,

supra. The latter case also held that it was not fatal to a

charitable tax exemption that the institution was in some

competition with private business.

*298 III.

Thus, the legislature in exempting nonprofit hospitals in

sections 59-2-30 and 59-2-31 did so in light of and with

the support of overwhelming precedent. The majority rejects

this great body of law, claiming that it is based on hospital

practices long abandoned. They assert that commencing late

in the 19th century and running up until the 1920s, nonprofit

hospitals were transformed from institutions that provided

custodial care for the poor-sick to institutions where most

patients sought and were able to pay for medical treatment.

American eourts, the majority continues, have been oblivious

to this transformation and on the strength of "unexamined

assumptions" of the past have continued to grant charitable

exemptions, not realizing until noticed by the majority today

that modem hospitals are quite different from the almshouses

of the past. This condemnation is unwarranted. Nothing could

be further from fact. Even a cursory examination of the cases

reveals that for well over 100 years, courts in this country

have been well aware that most patients in charitable hospitals

pay for all or part of their care, but have held that this fact

does not rob the institution of its charitable character. For

example, in 1876 ( 109 years ago) the Supreme Judicial Court

of Massachusetts in rLfcDonald v. Massachusetts General

Hospital, 120 Ma:ss. 432, held that the fact that most patients

are able to pay in full for the care they receive does not render

the hospital any less a charity. Similarly, in 1881, in State ex

reL Alexian Brothers Flo.spital v. Power.s, t0 Mo.App. 263,

affirmed in 74 Mo. 476, and in 1907 in Sislers of the Third

Or-der of St. Francis v. Board of Review of Peoria County,

231 111. 317, 83 N.E. 272, the courts specifically noted that

many or most patients paid for their care. In the latter case,

only five percent were charity patients. These early cases

refute the theme of the majority opinion that in 1895, when

the people of the Territory of Utah approved a constitution

for their new state containing an exemption for property put

to a charitable use, they had in mind, so far as hospitals are

concerned, almshouses filled with only poor, sick persons,

......... ......... ........, ,........ ......... ._,.,_ , ^.,.,,.-..........._ ...._..E,...^,......... ,.......,........_.._.., ,.,. _..,.,-.........,.,,.
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receiving little or no medical attention, but receiving humane

custodial care until they passed on.

The annotation at 37 A.L.R.3d 1223 contains cases spanning

from the last century to the present time where the issue

of paying patients was raised, but in which it was held not

disqualifying as a charity. Courts long ago fully considered

and firmly rejected the notion now advanced by the majority

that the charitable character of a hospital is determined by

the quantity of its almsgiving. They do not cite a single case

where an exemption was denied for insufficiency in quantity

of free care. Utah will now stand alone with that antiquated

concept as its law. A charitable exemption does not rest on the
quantity of free care-but only on its availability. The cases
contain frequent reference to the fact that no hospital could

long keep its doors open to everyone unless most patients

were able to pay for their care. Paying patients help make

charity possible for nonpaying patients. St. Joseph's Hospitctl
association v. Aslalanci C'ounty, 96 Wis, 636, 72 N.W 43
(1897); State ex rel. Atexian Brothers Hospital v_ Powers,
supra. The majority asserts that for-profit hospitals also admit

patients without regard to their ability to pay, but the record

before us is entirely devoid of any such evidence. Not even

Utah County makes such a claim.

Courts have not been oblivious, as the majority charges, that

insurance, govemment programs such as Medicare, and third-

party payors now pay for the care of many persons who

fotYnerly were called poor. Again, this criticism is ill-founded.

In the following cases, the courts made specific mention of

the changes that have occuned in the health care field. While I

am not advocating that we go as far as some of them, since we

are dealing in the instant case with two traditional nonprofit

hospitals that admit everyone without regard to ability to pay,

these cases illustrate how the courts perceive charity in health

care as much broader than simply the providing *299 of free
services to the needy and destitute.

In Harvarcl Comntu uh, Health Pla^t, Zru. v. Boarcf of

A.i^sessors of`Cambridge, 384 ivtass. 536, 427 N.E,2d 1159

( l 98 I. ), a nonprofit health clinic that provided prepaid

comprehensive health care services for its subscribers sought

a charitable exemption on its building. The court remarked:

However, we recognize too that major

changes in the area of health care,

especially in modes of operation and

financing, have necessitated changes

as well in definitional predicates. The

term "charitable," as applied to health

care facilities, has been broadened

since earlier times, when it was

limited mainly to almshouses for the

poor. As a result, the promotion of

health, whether through the provision

of health care or through medical

education and research, is today

generally seen as a charitable purpose.

A. Scott [Trusts d§ 368, 372]; G.T.

Bogert. Trusts & Trustees § 374 (rev.

2d ed, 1977). Such a purpose is
separate and distinct from the relief
of poverty, and no health organization

need engage in "almsgiving" in order
to qualify for exemption.

Zcl., 384 [tR-tass. at 542-41, 427 N.E.2d at 1163 (citations
omitted).

In a similar vein, the Supreme Court of Montana in Rozeman
Deaconess Foundation v. Ford, 151 Mont. 143, 439 P,2d
915, 37 A.L.R.3rd 558 (1968), in addressing a claim for an

exemption on a home for the aged, noted that the "modern

view" of charity is that it is not confined to the relief of the

destitute, but includes care and attention foraged people apart

from financial assistance, and that the supplying of this care

and attention is as much a charitable and benevolent purpose

as the relief of their financial wants. Further, the court said,

It may be that appellants feel the

standard of care, the excellence of

accommodations, and the mode of life

accorded by this facility, all reflected

by the size of the occupancy and

maintenance fees, and the physical

plant and facilities available are

inconsistent with the usual concept

of charity_ But "charity" to the law

has a much broader meaning than

that accorded it in common speech

(15 Am.Jur.2d, p. 8). The scope of

charity and the standards under which

it is administered are not frozen by

the past, but keep pace with the times

and the new conditions and wants of

society. (Zoliman, American Law of

Charities, pp. 121, 123).

Id., 15 1 Mont, at 149, 439 P,2d at 918 (emphasis added). In
commenting on changes that have occurred in recent years

... ..,.. ... ... ... . , . _ _... ..., .^ ....................... .. ...... ...,
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in the health care field, the Supreme Court of Nebraska in

Ewngelical Lutlleran Good Sarriaritare Socieo^ v. Coutttj> af

Gage. 181 Neb.831, 151 :k`.W.2d4=16(1967),said:

Formerly all institutions fitmishing services of this

nature, including both hospitals and nursing homes, were

providing care for many patients without compensation and

extended charity in the sense of almsgiving or free services

to the poor. With the advent of present day social security

and welfare programs, this type of charity is not often found

because assistance is available to the poor under these

programs. Yet, " * * * the courts have defined `charity' to

be something more than mere alms-giving or the relief of

poverty and distress, and have given it a significance broad

enough to include practical enterprises for the good of

humanity operated at a moderate cost to those who receive

the benefits."

Id:, 18 1 Neb. at 836. 151 ti.W.2d at 449 (citations omitted).

The District of Columbia Circuit Court similarly expressed

in Eastern Kentucin- li•'etfare Rights C?fgani;ation r. Sineon,

506 F.2d 1278 (D.C.Cir.1974), vacated on othergrounds, 426

U.S. 26, 96 S.Ct. 1917, 48 L.Ed.2d 450 (1976), that the term

"charitable" as used in the I.R.S. Code was not intended by

Congress to always remain limited to providing free or below-

cost care for indigents, but was flexible enough to "recognize

the changing economic, social and technological precepts

and values of contemporary society." *300 Id. at 1288.

The Missouri Supreme Court in Jackson County v. State Tax

Commission, supra, noted that modern-day social legislation

has resulted in providing more citizens with assistance in

paying for hospital care. The court there found it unnecessary

to consider the percentages of patients who pay for none or

only part oftheir care. So long as nonprofit hospitals are open

to the rich and poor alike, said the court, they qualify for a

charitable tax exemption.

In the law of trusts, it is well recognized that a charitable

trust may be created for the promotion of health, although the

benefits are not limited to the poor. Restatement (Second) of

Trusts § 372; Scott on Trusts § 372 (3rd ed.); Bogert, Ti-usts

and Trustees § 374 (2d ed. rev.). In the latter treatise, the

author states:

In order that a trust to relieve sickness,

prevent disease, and promote the

public health be regarded as charitable

it is not necessary that it be limited

to assistance to the poor. It is to

the advantage of the state to have as

many agencies as possible operating

to bring about health for the entire

community. Society is interested in

having all its members, rich and poor,

in good physical condition, capable

of being productive and of caring for

themselves and enjoying life.

(Citations omitted.)

The majority opinion maintains that Utah cases may be

unique in mandating substantial almsgiving before charity

can be found. Our cases do no such thing. Our cases are

not in discord with those of other American state courts. For

example, the majority rejects Community Memorial Hospital

v. City of Moberly, supra, because the Missouri court did

not discuss whether the hospital made a gift to its patients or

the community. Thus, the majority states that that decision

is out of harmony with Utah law. While it is true that no

such discussion appears, to have included it would have

been "reinventing the wheel." It has been established law in

Missouri since at least 1881 (State ex rel. Alexian Brothers

Hospital v. Powers, supra ) that nonprofit hospitals with an

open admission policy are charitable institutions in that they

comport with one of the definitions of "charity" by making

a "gift" to the sick "by relieving their bodies from disease,

suffering, or constraint."

This Court's previous cases in no way mandate the denial of

the exemption that might be granted in other states. We, like

other courts, have recognized that since "charitable purpose"

has no static, definite, and fixed or exclusive meaning, the

identification of charitable institutions may change from time

to time. Justice Wilkins of this Court recognized this when he

wrote for the Court in Salt Lake County v. Tax Commission

ex rel. Greater Salt Lake Recreational Facilities, supra, that
charity is not subject to precise defmition, but is subject to

judgment in light of changing community mores. We found

charity in Yout1i Tennis Foundatiofi v. Tax Conemtssion. Utah,

554 P_2d 220 (1976), where we exempted from sales tax a

nonprofit corporation organized for sponsoring, promoting,

and encouraging amateur tennis. We held the Foundation to

be a charity, giving that word a broad meaning. We said:

Charity in the broad sense is the

giving of something of benefit to

others without expectation of gain.

Considering it in more direct focus

under this statute, it means providing

something for the public welfare,

?`^.....,^ i! I., ...:,I .r .. f.

,.....,,.e. ,...^ ^... .......,^....,,.......,....,^......M..,,.,......^.. :^

Appendix Page 121



Utah County, By and Through County Bd. of Equalization of..., 709 P.2d 265 (1985)

which includes not only material,

educational and cultural, but also

extends to physical and recreational
needs.

Id. at 221 (footnotes omitted). No substantial almsgiving as
now required by the majority opinion was ever identified.

The majority recognizes and seemingly approves that some

courts use the rationale that charitable entities by "their

activities enhance beneficial community values or goals."

They also recognize that "charity is the contribution or

dedication of something of value to the common good."

Further, the majority concedes that the "care of the sick" has

traditionally been regarded as charitable. But the majority,
clinging to *301 the concept of almshouses that vanished
years before the Utah Constitution was adopted, is too myopic

to see the charity of the two hospitals in question.

and southem Utah and is the only such institution between

Provo, Utah, and Las Vegas, Nevada, a distance of about 400

miles. There are no privately owned tertiary care hospitals in

Utah, and thus no attempt was made by either party to make

a specific comparison of its rates with a for-profit tertiary

hospital in Utah. However, the president of 1HC testified that

its rates were lower than for-profit hospitals. The majority

ignores this testimony and would like to make the lack of

comparison fatal to a case for exemption, but it cites no case

or authority that a charitable hospital must offer lowerrates to

its paying patients. This writer, in examining scores of cases,

has found no such requirement.

American Fork Hospital offers primary care to persons living

in six small communities in northem Utah County. It is the

only public service that is open 24 hours each day. From
its switchboard, ambulances and firefighting equipment are

dispatched at night in several of the communities.

IV.

After careful review of the record made by the parties

before the Tax Commission, I am satisfied that the two

hospitals in their structure and operation complied with

everything necessary to be classified as charitable institutions
and thus are entitled to exemption from ad valor-em taxation
on their land and buildings. This is true even under the

narrow view of charity taken by the majority, i.e., that there

must be a substantial imbalance between the value of the

services provided and the remuneration received. IHC is

a nonprofit corporation govemed by a board of trustees

who serve without pay as do the board members of each

individual hospital. No dividends or distributions of any

type, either direct or indirect, can be or are paid to them

or to the incorporators. On dissolution, all remaining assets

are required to be distributed to a nonprofit foundation or

corporation that is organized and operated exclusively for

charitable, educational, religious, or scientific purposes. The

attempt of the majority to equate profit corporations with

nonprofit corporations is on its face so legally unsound and
repugnant to K elliarri Budge;L7enior•ial Hospital v, !ldciughara,

79 Utah 516. 3 P.2d 258 (1931), that nothing more need be
said here on that subject.

The two hospitals are open to all members of the public

irrespective of race, color, or creed. The Tax Conunission

specifically found that admission and treatment is not

conditioned on ability to pay. Utah County does not seriously

contend otherwise.' The majority, in derogation of the

most fundamental of appellate rules of review, has chosen

to disregard this finding of the Commission, although it

is supported by competent evidence, and make their own

finding to the contrary. The fact that these hospitals do not

advertise that they render free service is inconsequential. The
court in Cor poralian oJ'Sisters of;llercy v. Lune Courzty. 123
Or. 144. 261 P. 694 (1927), did not disqualify a charitable
hospital for giving a bill to each patient so as not to be imposed

upon by those who might want to overstay. Emergency care

is customarily rendered and much of the nonemergency care

is well under way before financial arrangements are made

between the patient and the hospital. The hospitals endeavor

to collect for their services from each patient, in whole or in

part, according to his financial resources. A large majority

of the patients are able to pay in full *302 from their own

means or through their hospital insurance. Others are eligible

for participation in government programs such as Medicare

or Medicaid or are under industrial accident insurance, which

does not always pay the hospital's full cost, causing it to
absorb a partial loss.

The Utah Valley Hospital, which is located at Provo, Utah,
furnishes to patients tertiary care that is more specialized and Most of the land and buildings comprising the Utah Valley

Hospital were donated to iHC by the Church of Jesus Christsophisticated than the primary services available in smaller
of Latter-Day Saints with the charge to operate it for thecommunity hospitals. Utah Valley Hospital serves central
benefit of the residents of the area it serves. It is also

... ...... ^. ... .., :..
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highly significant that IHC promotes fund-raising drives in

the communities served by its hospitals. It and the individual

hospitals are the recipients of charitable donations, bequests,

and endowments. Those donors would be surprised to know

that their gift was not to charity. When the Utah Valley

Hospital was recently enlarged and its services expanded,

over four million dollars were raised toward that construction

from the residents of the communities it serves. Government

assistance was not sought. Thus all patients, including those

who pay for their care in full, are beneficiaries of these

gifts. See R•fissouri Unitetl ;Lfethadist RetFrenzent Hornes

v, State Tttr Cnmmis'sion, Mo., 522 S,W.2d 745 (where

gifts, bequests, and donations from two conferences of the

Methodist Church were used to defray part of the cost of

operating a retirement house, the home was entitled to a

charitable exemption).

IHC reviews its rates annually and attempts to make them

cover its costs, plus a margin for expansion of services

and replacement of equipment and facilities. Contrary to the

assertion in the majority opinion that there is no "earmarking"

of this margin, the chairman of the board of trustees testified

that the difference between its income and expenditures was

"totally and exclusively" devoted to capital improvements.

To argue, as does the majority, that it was not demonstrated

that IHC would suffer any operating loss if subjected to

property taxation is both irrelevant and unrealistic. In the

first place, a charitable exemption is not based on a showing

of absolute need. Secondly, the taxes on the Utah Valley

Hospital amounted to more than $377,000 in 1980 and,

according to the president's testimony, would be a cost that

would have to be covered in the annual setting of rates. It

is of no consequence that IHC operates outside of Utah.

Our constitutional exemption applies to real property in this

state used for charitable purposes, irrespective of whether the

owner has property also devoted to charitable purposes in

another state. The American Red Cross is such an example.

The legislature acted within proper bounds in exempting

hospitals organized and operated in the manner of the two

hospitals involved in this case. Their existence and operation

contribute immeasurably to the inhabitants of the area they

serve. Because these hospitals are nonprofit and are open

to all persons regardless of their ability to pay, they are

quite different from the "countless private enterprises" they

are compared to in the majority opinion. The fact that most

patients have the resource through their private insurance or

other means or are eligible for Medicare or Medicaid and

can pay in whole or in part is a tribute to their preparedness

and to the wisdom of federal programs that make insurance

for the elderly readily available. It does not detract from

the fact that these hospitals stand as bulwarks in their

communities with their doors always open to assist the rich

and poor alike. In the case of catastrophic illness or disaster,

even the seemingly well-prepared may need hospital care

long after their resources are depleted. In such an event,

the free care provided by these hospitals may well exceed

that care which is paid for. In a reckless argument, the

majority asserts that the two hospitals have not demonstrated

that they would "have to discontinue any services if they

are ineligible for exemption from property taxes." They

also decry that exempt hospitals "use tax-supported public

services, including road construction and maintenance, police

protection, fire protection, water and sewer maintenance,

and waste removal, to name a few," at the "expense

of nonexempt health care providers and other taxpayers,

commercial and individual." It is obvious that *303 such

statements are wholly irrelevant. In demonstrating their lack

ofunderstanding, their argument is comparable to a statement

made by the trial judge in his memorandum denying a

hospital a tax exetnption in Jackson County v. State Tax

Commission, supra. That statement was that the hospitals

had never paid "as much as one cent of tax on their fine,

expensive and beautifully equipped hospital properties for

the support of the schools, the roads, the streets, the fire and

police departments, or any other govemmental functions...."

The Supreme Court of Missouri, in denouncing the statement

as irrelevant, observed that by authorizing a tax exemption

in their constitution, the citizens of the state expressed that

the very result complained of take place. So it is here. As the

majority well knows, neither the lack of ability to pay taxes

nor the non-use of governmental services has ever been the

basis for a charitable exemption.

CONCLUSION

I am in agreement with the majority that exemptions from

taxation should be strictly construed. All jurisdictions sa

hold. However, we have also pointed out that in so doing

we should give a reasonable meaning to the language of

the constitutional exemption and not construe it so narrowly

that no institution can qualify, thereby choking off the

charitable enterprises the exemption was meant to encourage.

Bertevoletrt and Protective Order of Ellrs 1Vo. 85 v. Tax

Cofsmission. Utah. 536 P.2d 1214 (1975). The Supreme
Court of Missouri recently wrote on this point:
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"Taxation is the rule. Exemption therefrom is the

exception. Claims for exernption are not favored in the

law." However, Missouri has deciared as its public policy

that property actually and regularly used exclusively for

charitable purposes shall be exempt from taxation, and the

taxing authorities are not to be permitted to defeat that

announced public policy by unreasonable or unrealistic

application of the "strict construction" rule.

;llrssuzrri t;nitet! ,Ifi&thr3dist Rctirvrnent ffnrnes v. _)tate Tax
t,on;tis,riox, 14io., 522 S_W.2d 747, 751 (1975) (citation
omitted).

I would uphold the constitutionality of sections 59-2-30

and 59-2-31. The overwhehning case law both from this

Court and from other jurisdictions supports the legislature's

determination. Certainly, the presumption of constitutionality

of the statutes has not been overcome. I would affirm the

decision of the Tax Commission granting an exemption to

the two hospitals. I also concur in Justice Stewart's dissenting
opinion.

ZIMMERMAN, J., does not participate herein; SAM, District
Judge, sat.

Footnotes

§ 59-2-30. This
section is intended to clarify the scope of exempfions for property used exclusively for either religious worship or

charitable purposes provided for in section 2 of.Anicfe Xlli of the Cotistitution o1'the state of Utah. This section is not intended
to expand or limit the scope of such exemptions. Any property whose use is dedicated to religious worship or charitable purposes
including property which is incidental to and reasonably necessary for the accomplishment ofsuch religious worship or charitable

purposes, intended to benefit an indefinite number of persons is exempt from taxation ifall of the following requirements are met:
(1) The user is not organized to produce a profit from the use of the property_
(2) No part of

any net earnings, from the use of the property, inures to the benefit of any private shareholder or individual,

but any net eamings shall be used directly or indirectly, for the charitable or religious purposes of the organization.

(3) The property is not used or operated by the organization or other person so as to benefit any officer, trustee, director,

shareholder, lessor, member, employee, contributor, or any other person through the distribution of profits, payment of
excessive charges or compensations_

(4) Upon the liquidation, dissolution, or abandonment of the user no part of any proceeds derived from such use will inure
to the benefit of any private person.

§ 59-2-31_ ( 1) Property used exclusively for religious, hospital, educational, employee representation, or welfare purposes

which use complies with the requirements of section 59-2-30, shall be deemed to be used for charitable purposes within the
exemption provided for in section 2 of .article Xlll n! the Constitution of the state of L'tah, and section 59-2-30_

Z We emphasize in this regard the language of article X1II, section 2 itself:

All tangible property in the state, not exempt under the laws of the United States, or under this Constitution, shall be taxed....
Utah Const a-t XIII, ` 2 (1895, amended 1982) (emphasis added).

j E_ Fisch, D. Freed & E. Schachter, Charities and Charitable Foundations § 787, at 602 (1974).
4 Id. at 603 & n. 42.

5 This article also contains the following information on the significance of local tax revenues:

Property taxes are the most important source of municipal revenue. For example, in 1970 to 1971 they comprised 64% of general
revenue raised by local govemments, Advisory Comm'n of Intergovernmental Relations, The Proper•ty Tax in a Changing
Environment 99 (1974). In 1972, 84% of all local tax revenue and 36.4% of all local government revenue from all sources catne
from property taxes. Bureau of the Census, U.S. Dep't of Commerce, Statistical.4bstract of the United States 242, 245 (1974).See also E. Fisch, D. Freed & E. Schachter, [supra note 3,j at 599-60. ("Property taxes are an important source of revenue for
governmental subdivisions which are finding it increasingly difficult to obtain adequate funds." (footnote omitted)); O.Oldman
& F. Schoettle, State andLocal Taxes and Finance 137 (1974) ("As a producer of revenue, the property tax ranks second only to
the federal personal income tax...... ); Cypen, Access to Health Care Services for the Poor: Existing Programs and Limitations,
31 U. Miami L.Rev. 127, 152 (1976) ("To freely allow tax exemptions would ... inevitably result in the depletion of sources
of revenue from taxation."); Note, Nebraska Supreme Court Approves State Property Tax Exemption for Nonprofit Nuising
Home Corporation Closely Associated with For-Profit Corporations, 12 Creighton L.Rev. 1331, 1332 (1979) ("The ratio of
tax exempt property to taxable property is steadily increasing. Because of the resulting loss of tax revenues, local government
subdivisions cast a jaundiced eye upon property tax exemp(ions.").

64Minn.L.Rev, at 1096 n. 17.
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6 This six-factor standard has been adapted from the test articulated by the Minnesota Supreme Court in rtiar•th Srar• Resea+-c•h Insfftnte

i,, C'ounly af /-Tennepin, 306 Minn. f, 6, 236 N.tiV.2d 754. 757 (1975).

7 Paul Starr, The Social Transformation of American Medicine at t50 (1982). "Voluntary" hospitals, like public hospitals (which

evolved &om almshouses for the dependent poor), performed a`S.velfare" function rather than a medical or curing function: the poor

were housed in large wards, largely cared for themselves, and often were not expected to recover. See id at 145, 149, 160. Early

voluntary hospitals had patemalistic, communal social structures in which patients entered at the sufferance of their benefactors, "had

the moral status of children," and received more moralistic and religious help than medical treatment_ Id. at 149, 158.

Voluntary hospitals were charities for the quite obvious reason that they housed and tended to those who were both sick and poor,

i.e., those without resources and in need of charity. Because hospitals performed no medical treatment function and hccause they

were largely institutions for the poor, the nonpoor in need ofinedical treatment and their treating private physicians overwhelmingly

avoided them. See generally Starr, supra.

R Id. at 146.

9 Id at 147-48. This transformation was propelled significantly by (1) the professionalization of nursing and doctoring, and (2)

advances in medical science, particularly in hygiene and anesthesia. Not only did the quality of medicine improve, but inore

importantly, the practice of medicine rapidly became linked to hospitals. Consequently, hospitals ceased being custodial holding

institutions for the poor and instead became centers of medical treatment, especially surgery, attractive, for the first time, to private

physicians and paying patients. A major consequence of this change was a great increase in the cost of establishing and operating

hospitals. "Hospital budgets soared beyond the capacity of charity to meet them." Id at 160. While the change increased costs, it also

"enlarged the potential for income. Many people were now coming to hospitals who could afford to pay, and since the real value of

hospital care had increased, charges would not drive them away." Id. at 161. Hospitals' ability to attract and financial need for paying

patients, in tum, greatly increased the power of physicians over hospitals at the tum of the century as physicians acted as "feeders,"

controlling the traffic of paying patients to hospital beds. Id. at 178-79. "Hospitals had gone from treating the poor for the sake of

charity to treating the rich for the sake of revenue...." Id. at 159. (For a case history of this change in New York hospitals, see David

Rosner, A Once Charitable Enterprise (1982).)

10 The dissents attempt to characterize this opinion as "equating" profit and nonprofit enterprises. We disavow any such purpose. The

point of this analysis is to emphasize that whatever salient distinctions exist between such entities in the health care field, they provide

no automatic predicate for presuming the existence of charitable uses. For-profit entities are known, for many reasons, to engage in

charity, and nonprofit entities to withhold it. The point ofthis opinion is to reiterate the essential requirement of the Utah Constitution
that any entity claiming a charitable use exemption must demonstrate its entitlement and not rely upon unexamined and anachronistic
assuinptions about its status.

^ j Justice Howe's dissent asserts that we erroneously conclude that the rates of services of the two hospitals in this case would not change

if their tax exemption is not upheld. We emphasize that the only thing this opinion concludes is that, on this record, these defendants
have entirely failed to demonstrate that such a change would occur. This is a"record" case, and the record below strongly suggests
that defendants, like the dissenters, took the view that they were entitled to an automatic tax exemption without any evidentiary
showing of the existence of charitable use.

12 The dissenters rely upon a statement in the record from the chairman of IHC's board to the effect that its rates were lower than those

charged by for-profit hospitals. A careful examination of the record shows that testimony to have been identified as a mere opinion

and not based upon any examination of comparable rate information. No "break-out" data from any hospitals was offered, and the
context of the chainnan's testimony makes it clear that no foundation was laid for his opinion. His actual statements were as follows:

Q. Mr. Jones, what are the sources of the money which Intetmountain Health Care uses to operate its hospitals and to purchase
capital improvements in those hospitals?

A Well, the sources of money, of course, the primary source is patient revenue. And we, if I can say it again, we accepted

a stewartship [sic] and a responsibility as unpaid volunteer trustees, which we feel very intensely, which is to provide health

service to our communities. Therefore, the revenue incomes, if all things are compared, daily bed rate, the ancillary services,

which are all the lab services and the x-rays and things like that, which it's hard to get the right mix if you had two people have

the same appendix in two hospitals, you'd get that, but it's hard to compare just from a price list, if you will.

We feel that we charge significantly less for the same admission, if you will, but in addition to that as a source of revenue-
of course, we are all familiar with Blue Cross, Blue Shield which we call third party, that is, it is neither the provider [nor] the
patient. It is a third party, and Medicaid, Medicare which is a major provider or payer of health care.

13 The chairman of IHC's board of directors, for example, testified as follows:

[W]e provide as a policy in Intermountain Health Care charity care to a certain level, and when I say certain level I should say

that we provide health. We try not to publish that because everybody wants charity care, and they all consider them as good

for charity cases. We don't turn people away.
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14 The record does reflect that Utah Valley Hospital is the sole provider of tertiary care for a large geographic region. Because of the

unique character of this sophisticated medical care, it may well be possible to identify a substantial imbalance in the exchange between

Utah Valley Hospital and the recipients of its tertiary care, or a lessening of-a government burden through the offering of such care. In
light of our statement in Loval Order ofadorjse. 657 P.2d at 264, that "any separate part of the building occupied and used exclusively
for charitable purposes ... qualifies for exemption," it may be possible that the provision of tertiary care services could qualify as a
charity if the requisite giit to the community were to be demonstrated. In this case, no effort was made to demonstrate for the record

whether certain types of care were actually being "given away" by either institution or whether they could not in fact be provided

without the off-setting factor of a tax exemption, at least to the extent of the value of the facilities needed to provide such care. We

do not rule on the availability of tax exemptions under such circumstances in the context of this undeveloped record. We emphasize,

however, that Justice Howe's assertion that "no instittrtion can qualify" under this rule for the charitable purposes exemption is

inaccurate_ This case is decided on this record_ We decline to describe the activities and policies of a qualifying institution, fmding

only that, in this case, the activities and policies of the two defendant hospitals, as established in this record, fall short, in several
important respects, of the constitutional standard.

15 The testimony clearly established in at least one of those cases that the individual was in need of emergency medical care.

I(? There is no requirement in this opinion that taxes be imposed on any institution; there is only a requirement that institutions claitning
charitable exemptions be put to their proofas to eligibility_

The majority's intimation that these facilities are not available to those who cannot pay is directly contrary to the explicit findings
of the Tax Commission and to the record. See infi•a.

2 Religious organizations have played a major role in sponsoring nonprofit hospitals in the United States generally. It has been

estimated, for example, that Catholic hospitals account for 25 percent of the hospital beds in the United States at present. Clark, L)oes
tlie rVonprofit Form Fit the Hospital Irrdu.ctr-.-? 93 Harv. L,Rev. 1416. 1458 (1980).

3 In Dingwell, the court stated:

Any person, the rich as well as the poor, may fall sick or be injttred or wounded and become a fit subject for chariry. St. Luke,

chapter 10, verses 30-37. A trust may be and often is charitable in its nature, uses, and purposes without giving alms to the

poor. It is true that poverty is a condition which, even when brought about by indolence and waste of life's opportunities, arrests

the attention and commands the consideration of charity. Yet perhaps more worthy and deserving members of society than the

ne'er-do-well poor may under certain conditions be proper objects of charity. A gift to establish and maintain a public institution

where the misery and unhappiness of any person of high or low degree, rich or poor, may be considered and sanely dealt with
would come within the purview of the definition of a public charity.

267 P. at 333.

4 Without any stated justification, the Court also imports into Utah law a test formulated by the Minnesota Supreme Court under
Minnesota law in ;ticrrt/i Strrr Reserarclt Institute r, Hennepin C:oiurh.•.

306 Minn. t, 236 ;V.W,2d 754 (1975). This Court modifies
the standards enunciated there in one major respect. It requires that gifts and donations be shown to have a specific quantifiable

effect on rates charged patients. The majority does not explain why it adds that requirement. There is no constitutional reason for
that requirement.

5 These figures are computed from the assessments appearing on the properry tax notices and are probably low. It is significant that
Utah Valley added a$2I,000,000 addition to its building in 1978. No govemment funds were used for that addition.

6 The ntajority argues that the "rapid growth" of IHC hospitals indicates that the earnings of Utah Valley and American Fork Hospitals

are the equivalent of a for-profit hospital's protit. Again, the record does not support the majority's claim. IHC has taken over

conununity hospitals such as one at Delta, Utah, because the municipal authorities asked IHC to do so, as one means of growth.

7 Even if the amount were translated into its effect on the overhead part of patient charges or rates, the majority gives no indication of
any standards that would determine whether the gift was sufficient to qualify as a gift.

cs There is no qnestion in this case that any of the funds generated by the hospitals are used for other than charitable purposes and that
no individual benefits as a result of being a sponsor or incorporation of the hospitals.

9 In addition, the majority states: "Justice Stewart's assertion that the taxes levied by the county would have to be passed on to patients

in the form of higher charges is without any foundation in the evidence. The far more logical assumption is that the
growth of the IHCsystem

would possibly be slowed, but there is no indication of a likelihood that current and future levels of care would be jeopardized."

The majority errs with that flight into fantasy. The chairman of IHC testified that tertiary hospital care would be jeopardized by

the loss of a charitable tax exemption. Furthermore, the record does not indicate that either Utah Valley Hospital or American Fork

Hospital has contributed fmancially to the growth of the IHC system. Indeed, at least part of IHC's growth has occurred from its

taking over operation of municipal community hospitals, such as in American Fork and Delta, Utah. The short of it is that patients at

American Fork and Utah Valley Hospitals will indeed pay the property taxes, as will the patients in all other nonprofit hospitals in
Utah, because patient revenues are the only source from which such funds could be obtained.

^---- .,.. ....... ..^..j
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If, however, it were demonstrated that patients of these hospitals paid hospital fees used in part to build or operate hospitals in

other states, I might question the effect of that on the hospitals' charitable status. I doubt that Utah County taxpayers should be

required to subsidize IHC's building of hospitals in Idaho or Wyoming.

10 If a nonprofit hospital has been organized for the private gain of the sponsors of the hospital, which may occur for a variety of

reasons, the courts have held those hospitals to be noncharitable. E.g., Georgia Ostenpalhic Hospitctl, lne, v. .4 tord. 217 Ga. 663.

124 S,E.2d 402 (1962).

1 I The text of that provision is set out in footnote I of the majority opinion.

1 One court has declared that hospitals operated as nonprofit institutions are universally classed as charitable institutions. Evangelical
Lrulrerau Good Samaritai: Soc•rety v. C'ounty oJ Gage, 181 Neb. 83 t, 1 _5 [ N.W.2d 446 (1967).

2 In the two instances cited in the majority opinion, the patients were not refused admission. Indeed, they were in the Utah Valley

Hospital and later moved to another facility with the concurrence of Utah County where their intoxication and drug addiction could

be better treated.

End of Document fJ 2014 Thanison Reuters. No claim to origina{ U.S. Government Works.
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Supreme Court of Colorado,

En. Bane.

BOARD OF ASSESSMENT APPEALS, an agency of

the State of Colorado; Mary E. Huddleston, Property

Tax Administrator, Division of Property Taxation,

an agency of the State of Colorado, Petitioners,

V.

AM/FM INTERNATIONAL, Respondent.

No. 9$SC78o. I June 2,1997. f As

Modified on Denial of Rehearing July 28,1997.

Nonprofit organization appealed decision of property tax

administrator denying organization's application for property

tax exemption. Board ofAssessmentAppeals upheld decision

and organization appealed. The Court of Appeals, 920 P.2d

8 15. Taubman, J., reversed and remanded. Upon granting

certiorari, the Supreme Court, Kourlis, J., held that: (1)

activity of organization which provided information about

computer mapping was not govenunent responsibility, and

thus, organization was not charity entitled to exemption; and

(2) organization operated on quid pro quo basis and, thus, was

not charity entitled to exemption.

Reversed and remanded with directions.

West Headnotes (13)

(I] Taxation

*-- Questions of Law or Fact

3 Cases that cite this headnote

131 Taxation
Q- Mode and Course of Procedure in General

Each claim for tax exemption must be

determined upon facts presented and in

light of applicable constitutional and statutory

provisions.

Cases that cite this lieacinote

141 Taxation

4- Character, Purpose, and Activities of

Institutions: Incidence of Benefits

Test for determining if organization is "charity"

for purposes of property tax exemption is

not whether organization's operations are

educational, but rather whether they benefitted

public by lessening burdens of government.

West's C.R.S.A. Const. AiT. 10. § 5; West's

C.R.S.A_ § 39-3-108(1).

Cases that c;te this headnote

{5]

Determination of whether organization is

charitable organization for purposes of

qualifying for property tax exemption is one of

ultimate fact, involving mixed question of law

and fact. (d1

3 Cases that cite this headnote

Taxation

,4;- Occupation and Use of Property

Taxation

>- Presumptions and Burden of Proof

Real property taxpayer seeking exemption as

charity had burden to demonstrate that its use

of property relieved govetnmental function and

inured to benefit of public. West's C.R.S, q.

Const. Art. 10, § 5; West's C.R.S.A. §

39-3-108( i ).

Cases that cite this headnote

Taxation

Q-- Consti-tiction and Operatioti of Exemptions

in General

Property tax exemptions are reserved for
121 Adininistrative Law and Procedure circumstances when there is distinct showing of

1-- Rational Basis for Conclusions public benefit.

Ultimate fmding of fact by agency will be
sustained if it has reasonable basis in law. «:'est's Cases that cite this headnote

C.R.S.A. § 24-4-106(7).
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f71 Taxation

^ Charactcr. Purpose, and Actitiities ot'
Institutions; fncidence of Benetits

When public benefit is channeled through
govemmental entity or public utility, benefit
must necessarily lessen burdens of government

for purposes of receiving tax exemption as
charity.

C'ases that cite this headnote

181 Taxation

ta Character, Purpose, and Activities of
lnstitutions; hlcidence ofAenetits

Activities of nonprofit organization which acted

as clearinghouse for information about computer

mapping were not primary responsibility
of government and were not activities for

which government must assume in absence

of organization, and thus, organization was
not "charity" within meaning of property tax

exemption, even though organization's activities

assisted government in perfot•ming its functions.

West's C.R.S.A. C:onst. Art. 10, §;; West's

C.R.S.A. § 39-3- l d8(1 ).

C;ases that cite this headrtote

191 Taxation

4- Occupation and Use of Propcrty

be used for non-charitable purposes and

organization did not lower its conference fees

to accommodate inability to pay, even though
most members received benefits that exceeded
amount of fees, conference fees were lower

than they would otherwise be as result of

volunteer time and organization made donations
and scholarships. West's C.R.S.A. Const. Art. 10,

§ 5; West's C.R.S.A. § 39-3-108(1).

Cases that cite this h;;acinotc

(lll Taxation

Cp- Property Leased or Otherwise Used for
Profit

Payment of fees to facility does not foreclose
charitable exemption, even if facility involved

does not operate at loss, as long as any surpltts is
devoted to charitable purposes.

i Cases that cite this headnote

( 121 Taxation

4;- Property C.eased or Othettivise Used for
Protit

Organization's sale of conference and seminar

proceedings, technical papers, and publications

at cost does not tnake items charitable gifts.

Cases that cite this headnotc

Determination as to whether property is used for 1131

strictly charitable purposes within meaning of

tax exemption statute must be made on case-by-

case basis to determine whether such use satisfies

statutory and constitutional requirements.

I C.ases that cite this hetadnotr_

[101 Taxation

V- Property Leased or Otherwise Used for
Profit

Organization providing information about

computer mapping operated on quid pro quo

basis, not on gift basis, and thus, was not

"charity" entitled to real property tax exemption,

where organization members paid membership

fees, organization had surplus which could

Taxation

4;- Charitable or Benevolent Institutions,
and Property Used for Charitable PuLposes in
General

When material reciprocity between alleged

recipients and their alleged donor exists, then

charity does not exist for tax purposes.

Cases that cite thi.s headno:c

Attorneys and Law Firms
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Allbright, Chief Deputy Attorney General, Ricltard A.

Westi.'all, Solicitor General, Pau.l F'arley, Deputy Attorney
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Mark W. Gerganoff, Assistant Attomey General, State

Services Section, Denver, for Petitioners.

Davis, Graham & Stubbs, Laurence Nemirow, Randall

Weeks, Denver, for Respondent.

Opinion

Justice KOURLIS delivered the Opinion of the Court.

This case arises out of an application for an exemption from

property taxation filed by AM/FM Intemational (AM/FM).

The Property Tax Administrator (PTA) denied the application

and AM/FM appealed to the Board of Assessment Appeals

(BAA). The BAA upheld the PTA's denial. AM/FM filed an

appeal with the court of appeals which reversed the BAA's

decision inA.l-i^FVlniernarinnal v. Ffruldleston, 920 P.2d 8 15

(Colo. App. 1995). We granted certiorari to determine whether

the court of appeals erred in holding that AM/FM was a

"charity" as defined by Colorado law and thereby entitled

to an exemption from ad valorem property taxes. I We hold

that the BAA's decision was grounded in applicable law and

supported by substantial evidence in the record. Therefore,

we reverse the court of appeals and remand with instructions

to reinstate the BAA's denial of AMIFM's application.

I.

AM/FM and the PTA submitted stipulated facts in lieu of

a hearing before the BAA. The BAA and the court of

appeals relied upon these facts, as do we for purposes of

our review. AM/FM is a Colorado non-profit corporation

engaged in various activities related to "automated mapping."

Automated mapping involves the use of computers to

manage spatially distributed facilities and assets through a

"geographic information system." The stipulated facts define

a "geographic information system" as:

(i) a system of computer hardware,

software and procedures designed

to support *340 the capture,

management, manipulation, analysis,

modeling and display of spatially

referenced data for solving complex

planning and management problems,

and (ii) a spatial abstraction of the

real world, including infrastructure,

cultural, social, physical, economic,

7t1 ReEr.el's Nld Uir ^:i o 17{^_.....1 d. G s.a rfIn:^11_

and other spatially related information,

which abstraction is used to solve

problems associated with the data

whose common attributes are related

to space and geography.

For example, computers are used to map infrastructure such

as utility lines, or geographical attributes such as mineral

or water deposits. The use of automated mapping for such

purposes is referred to in this opinion as either computer

mapping information management, or, simply, computer

mapping.

AM/FM consists of five classes of members: individual,

student, user affiliate, sponsor, and contributor. Individual

members are representatives of utilities, govemmental

agencies, for-profit and non-profit corporations, academic

institutions, and other organizations. Student members are

full-time students engaged in studies of computer mapping

information management or related fields. User affiliates

are organizations such as natural gas and electric utilities,

governmental agencies, telecommunications utilities, water

and waste water utilities and agencies, transportation

utilities, and other organizations that use computer mapping

information management products or services but do not

sell them for profit. Sponsor and contributor members are

organizations that provide computer hardware and software

products, consulting firms, service companies, and other

firms engaged in the for-profit sale of computer mapping

information management products or services. User affiliate,

contributor, and sponsor members are collectively referred to

as corporate members.

In 1993, AM/FM had 1,697 individual members and

249 corporate members. 2 Sixty percent of the individual

members used computer mapping information management

products and services for their own purposes;' the

remaining forty percent of the individual members

represented organizations engaged in the sale of computer

mapping information management products and services. `t

Approximately ninety percent of the corporate members

were for-profit corporations. The remaining ten percent were

govexnmental public utilities.

Members of all five classes pay annual fees and receive

various benefits in return. The annual fees range from fifty

dollars for an individual member up to $3800 for sponsor

members. According to the stipulated facts, the estimated

value of services received annually by the individual, user
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affiliate, and sponsor members exceeds the amount of their
annual fees.

AM/FM has been granted an exemption from federal income

tax under section 501 (c)(3) of the Tntenial Revenue Code

(I.R.C_), and has been granted an exemption from sales

and use tax by the Colorado Department of Revenue. S In

addition, AM/FM *341 has received a Special Bulk Rate

Authorization as a qualified nonprofit corporation from the
United States Postal Service.

AM/FM's Articles of Incorporation provide that ( 1) no part
of AM/FM's net earnings shall inure to the benefit of or be

distributable to its members, trustees, or other private person

except as reasonable compensation for services rendered
and distributions for AM/FM's purposes; (2) AM/FM is
prohibited from carrying on activities not permitted to be

carried on by a corporation exempt from Federal Income Tax
under section 50l(c)(3) of the i,R.C. or by a corporation,
contributions to which are deductible under section 170(c)
(2) of the [.R.C.; and (3) in the event of dissolution, assets
remaining after payment of liabilities are to be disposed of

exclusively for charitable, educational, religious, or scientific

purposes to an organization cxcmpt under section 501(c)(3)
of the I.R.C. According to the Articles of Incorporation, AM/
FM is "organized exclusively for charitable and educational
purposes." AM/FM's purposes, as stated in its bylaws,
are (1) to foster the exchange of information, educational

opportunities, and research and development which will

advance and promote the benefits of geographic and facilities

management information systems; and (2) to provide these

benefits to utilities; local, state, and federal governments and

their agencies; other interested organizations; and the general
public.

AM/FM's principal activity in furtherance of these purposes

is the hosting of an annual conference. Those who attend the

conference listen to technical seminars, exchange ideas with

other individuals and organizations, and purchase products

and services 6 related to computer mapping information

systems. Reprints of the technical papers presented at

the conferences are donated to libraries and educational

institutions. AM/FM estimates the annual value of these

donations to be about $4350. Through the organization

of the conferences, AM/FM serves as a clearinghouse for

information about computer mapping.

In addition to the annual conference, AM/FM engages in
the following activities related to the development and use

of computer mapping: (1) publishes a bi-monthly newsletter

dedicated to computer mapping information management; (2)

collects technical papers concerning the particular disciplines

represented by its membership and publishes the best of these

papers; (3) co-sponsors the technical GIS/LIS Conference

and Exposition, reprints the proceedings, and donates them to

user affiliate members, libraries, and educational institutions;

(4) awards approximately $22,000 for scholarships and

internships annually; and (5) conducts an annual forum for the

senior management of its user afriliate members to educate

them about computer mapping information management. In

addition, AM/FM participated in the first National Geo-Data

Policy Forum, a joint forum composed of representatives

from the non-profit sector, the private sector, and federal

govemmental agencies concerning the development and use

of the national spatial data infrastructure. AM/FM is also

instn.tmentat in facilitating the development of standards for

computer mapping information management, although at the

time the stipulated facts were submitted AM/FM had not

developed any standards.

All of AM/FM's conferences and seminars are open to the

members of the general public, and, on average, sixty-five

percent of those in attendance are not members of AM/

FM. Both members and non-members are required to pay

registration fees for conferences and seminars, but the fees are

higher for non-members. AM/FM also makes its publications

available to the general public at roughly AM/FM's actual

cost of production *342 and administrative staff time, with
discounts for its members.

During AM/FM's 1991 and 1992 fiscal years, it incurred

operating losses as a result of expanded services to

user organizations and extensions of AM/FM's educational

programs. As a result of these losses, AM/FM was required

to reduce its reserves; notwithstanding this reduction, at the

conclusion of 1992, AM/FM had an accumulated unrestricted
fund balance of $464,706.

The conferences and other activities are conducted by AM/
FM's administrative staff and unpaid volunteers. In 1993,
these volunteers provided 15,325 hours of service. The
stipulated facts quantify these services at fifty dollars per hour
for a total value of $766,250.

The events that ultimately led to the filing of this action

began in December 1989, when AM/FM filed an Application

for Exemption of Property (the Application) requesting an

exemption froni general taxation of property (the Property)

... ... ^ ...., _ ....,..,.^..,._.... ,.....^._ ._,^.... .^,..^.
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it owns and uses as its administrative headquarters.' AM/

FM requested the exemption on the grounds that the Property

was being used for non-residential charitable purposes. The

PTA issued a tentative detennination denying the exemption.

The PTA held a public hearing to enable AM/FM to present

evidence that the Property satisfied the requirements for

exemption. s After the hearing, the PTA issued a final

determination denying exemption on the grounds that the

"Property is not used for strictly charitable use in that there is

no gift as required within the rules for exemption."

AM/FM filed an appeal with the BAA arguing that AM/

FM was entitled to an exemption because it lessened the

burdens of government by helping public utilities "to increase

their operating efficiencies and their ability to provide basic

services, to reduce their costs, and to enhance their ability to

respond to emergency situations." AM/FM further contended

that it was a "charitable clearinghouse of highly complex

technical information and education for all who want to know

about applying the computer age to mapping and the efficient

management of information gleaned therefrom."

The BAA held that AM/FM had not clearly established

its right to an exemption and denied the Application. In

particular, the BAA concluded that the critical deficiency in

AM/FM's case was the absence of any evidence that computer

mapping information management was a responsibility of

government such that it would have to be carried on by

government at taxpayer expense but for AM/FM's activities.

C.R.S. (1988).9 On appeal, AM/FM argued that the *343

BAA arbitrarily and erroneously concluded that AM/FM

was not a charitable organization. The determination of

whether AM/FM is a charitable organization for purposes of

qualifying for a property tax exemption is one of ultimate

fact, involving a mixed question of law and fact. See Flectr-ic

Poi-ver Research Inst.. Inc. v. Citv & Cour?n^ o/'Denver, 737

P.2d 822, 826 (Colo.l987) (EPRI ) . Pursuant to the standard

of review contained in section 24-4-106(7), "[a]n ultimate

finding of fact will be set aside by a reviewing court only

if, assuming there is evidence to support the finding, it is

'contrary to law,' section 2=1-4-106(7)- C.R.S.1973 (1982

Repl.Vol. 10); stated conversely, an ultimate finding of fact

will be sustained if it has a reasonable basis in law." Lee v.

State Bd. of Dental Fxam'rs. 654 P.2d 839, 844 (Colo.l982).

The BAA denied the Application because it concluded that

AM/FM basically operated on a quid pro quo basis and that

AM/FM's use of the Property neither lessened the burdens

of govemment nor inured to the benefit of the people of

Colorado. Based upon our review of the stipulated facts and

the applicable law, we find that there was a reasonable basis

in law for the BAA's conclusions that AMlFM basically

operated on a quid pro quo basis and that its use of the

Property did not lessen the burdens of government within

the meaning of the constitution. Therefore, the BAA properly

denied the Application and the court of appeals erred in

setting aside the decision.

AM/FM filed an appeal in the court of appeals arguing that it

provided numerous educational and charitable benefits to the

people of Colorado. The court of appeals concluded that AM/

FM was entitled to an exemption as a charitable organization

because (1) AM/FM's activities constituted a gift; (2) AM/

FM's gift was for the benefit of an indefinite number of

persons; and (3) AM/FM's activities brought the minds of

those persons "under the influence of education." A1LT`FM7

Ifzt'1, 920 P.2d at 819. The court of appeals concluded that

because AM/FM qualified for an exemption as an educational

organization, it was not necessary to determine whether AM/

FM's activities lessened the burdens of government. Id. at

818.

II.

[1] [2] The appropriate standard to be applied in reviewing

the BAA's decision is set forth in section 24-4-1.06(7), l0A

M.

[31 Each claim for tax exemption must be determined upon

the facts presented and in light ofthe applicable constitutional

and statutory provisions. See Liiited Presbvtericcn fl.vs'n v.

Board o1'Courrty Comrn'rs, 167 Colo. 485, 502,448 P.2d 967,

975 (1968). The Colorado Constitution contains the following

provision conceming exemption from property taxation:

Property, real and personal, that

is used solely and exclusively for

religious worship, for schools or

for strictly charitable purposes ...

shall be exempt from taxation, unless

otherwise provided by general law.

Co[o.Const. art. X. § 5. We are not dealing here with either

the exemption for property owned and used for religious

purposes or for a school. Rather, we are dealing with the issue

in
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of whether AM/FM uses the Property "for strictly charitable
purposes" as that term is used in the constitution and in the
statute on which AM/FM based the Application. That statute,
section 39-3-108(1), 16B C.R.S. (1994), provides in pertinent
part:

Property, real and personal, which is owned and used solely

and exclusively for strictly charitable purposes and not for

private gain or corporate profit shall be exempt from the

levy and collection of property tax if:

(a) Such property is nonresidential...,

mentioned kinds of gifts, or whether it is a separate and

distinct avenue by which to establish a gift.

The court of appeals implicitly concluded that because

the requirements of providing education and lessening the

burdens of government are phrased in the disjunctive, an

organization must satisfy one but not both. We disagree

with this interpretation in the context of this case. Further,

we hesitate to place too much emphasis on the exact
wording used in Jackson. Rather, we must look primarily
to the rationale underlying tax exemptions for charitable

organizations.

Although both the constitution and the statute allow an

exemption when property is used for "strictly charitable
purposes," neither attempts to define the meaning of these

words. Instead, it is left to the judiciary to construe their
meaning on a case by case basis. See lT`est Brandl Found.,
Inc. v. Curper, 652 P.2d 564, 567 (Colo.1982). "[O]nly the

judiciary may make a final decision as to whether or not

any given property is used for charitable purposes within

the meaning of the Colorado constitution." 39-3-I01, 16B
C.R.S. (1994). The appellate courts in this *344 state have

struggled with the appropriate definition of a charity, and

have consistently harkened back to the eloquent language of
Jackson v. Phillips, 96 14ass. (14 Allen) 539. 556 (1867),
which provides:

A charity, in the legal sense, may

be more fully defined as a gift,

to be applied consistently with the

existing laws, for the benefit of an

indefinite number of persons, either

by bringing their nunds or hearts

under the influence of education or

religion, by relieving their bodies from

disease, suffering or constraint, by

assisting them to establish themselves

in life, or by erecting or maintaining

pubLic buildings or works or otherwise

lessening the burdens of government.

See EPRI, 737 P.2d at 826; 1f`rst Urar-,dt. 652 P.2d at 567:
Gniiec( PresbYterian A,cs'rt, 167 Coto- at 494-95. 448 P.2d at

971-72. lu

The Jackson definition requires a gift for the benefit of an

indefinite number of persons. The uncertainty arising out of

the definition is whether "otherwise lessening the burdens of

government" is a modifier that applies to all of the previously

Our prior decisions have recognized that an exemption for a

charitable organization is predicated in part upon the fact that

it provides a service to the public that counter-balances the

loss of revenue from taxation. See tiY"e,it Bruncit, 652 P.2d at
568 ("One justification for exempting charitable enterprises

from taxation is that they perfotrn functions which tax-

supported governmental entities would otherwise be required

to perform...... ); Uniled Pre.sbyterian Ass'n, l67 Colo, at

501, 448 P.2d at 975; }ourzn Li)'e Carrrpaigm v_ Board nj°

C'oz.cntv C.ornrn5•s, t34 Colo. 15, 22, 300 P.2d 535, 539

(1956), overruled on other grounds, Genet-ul Cuirlerr,`rce n/"

the Church o1 Ciod-'th nrry v, Carper, 192 Colo, 178, 180.

557 P.2d 831833 (1976). '1 We explained this requirement
in Kemp v. Piticrr of'Fire. 94 Cofo. 41. 46,27 P,2ct (036. 1038

( l 933), as follows:

If the plaintiff did not carry on this educational and

charitable work, it would have to be carried on by the public

at the expense of the taxpayers, and doubtless that expense

would exceed the taxes that the plaintiff is relieved from

paying. It is on similar grounds that tax-exemption statutes
are upheld as constitutional.

(41 The coutt of appeals determined that AM/FM was

an educational charity, defining "educational" as either

"instruction or training of an individual for the purpose of

improving or developing his [or her] capabilities," or "the

instruction of the public on subjects useful to the individual
and beneficial to the connnunity." 1 a li'Fi t Int'l, 920 P.2d at
8 19. Such a definition would create a separate exemption for a

charitable organization whose work setved some educational

purpose whether or not the instruction offered *345 related

to a degree, certificate, or level of minimum competence; and

whether or not the instruction benefitted society. We hesitate

to adopt such an interpretation because of the breadth and

pervasiveness of its implications. We further do not view it
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as supported by the controlling statutes. We conclude that

the appropriate test is not whether AM/FM's operations were

educational, but rather whether they benefitted the public by

lessening the burdens of govemment. 12

Thus, we must now determine whether the BAA's conclusions

on that point were supported by the record and had a

reasonable basis in law. See Lee, 654 P.2d at 844. In

considering whether there is a lessening of the burdens of

government we have commented as follows:

reserved for circumstances where there is a distinct showing

of public benefit.

[71 AM/FM argues that it benefits the public by offering

a service to governmental entities and public utilities, not

by making a gift to individual citizens. 14 When the public

*346 benefit is channeled through a governmental entity or

public utility, we hold that the benefit must necessarily lessen

the burdens of govemment. 1'

[I]t is appropriate to detennine

whether the use of property is of a kind

which relieves govemment of a task it

would otherwise have to perform, and

whether the benefit conferred by that

use inures primarily to the people of

Colorado upon whom the burden of

any additional taxation resulting from

exemptions will fall.

West Brcrttdt, 6;2 P.Ld at 568.

Based on our holding in West Brandt, the BAA held that

AM/FM's use of the Property did not lessen the burdens

of government because (1) computer mapping information

management is not a responsibility of government such that

it would have to be carried on by govemment at taxpayer

expense in the absence of AM/FM's activities; and (2) AM/

FM's use of the Property did not inure primarily to the benefit

of the people of Colorado who would bear the burden of

additional taxation if exemption were granted.

[5] [6] In light of the stipulated facts, it is beyond dispute

that AMlFM's use of the Property does confer some benefit

on various governmental entities and public utilities. 13 It

is AM/FM's burden, however, to demonstrate that this use

relieves a governmental function and inures to the benefit

of the public. See Sec•uritv Life &. .4ccident Co. v. Heckers,

[77 Colo. 455, 458, 495 P.2d 225, 226 (1972) (holding that

burden is on the taxpayer who claims an exemption to clearly

establish the right to such exemption). Ad valorem property

taxes are intended to raise revenue to defray the general

expenses of the taxing entity. See Zelinger v. Cin, & County

of Denver, 724 P.2d 1356, 1358 (Colo.t986). Property taxes

are a critical source of funding through which government

is able to provide essential services such as police and fire
protection, public health care and hospitals, public utility
facilities, and schools. Thus, property tax exemptions are

[8] Nothing in the stipulated facts suggests that cotnputer

mapping itself is a primary responsibility of government,

or that AM/FM directly performs any activities for which

the govemment is responsible or which the govemment

would be forced to assume in the absence of AM/FM's

activities. Although AM/FM's activities may assist the

government in performing its f'unctions, this assistance is

provided indirectly by enabling govemmental entities and

public utilities to perform computer mapping on their own

and by providing a clearinghouse which puts government

in contact with sellers of services and products related

to computer mapping. Computer mapping is a form of

technology which may improve the delivery of such services

as water, electricity, gas, and telecommunications, and the

development of emergency response systems for police

officers, firefighters, and ambulances_ Computer mapping

may also have numerous other applications to govenunental

and non-govemmental services. However, AM/FM's role, as

described in the stipulated facts, is at best, secondary and not

primary to a governmental function.

We fmd AM/FM's activities distinguishable from those of

the Electric Power Research Institute (EPRI), a nonprofit

electrical research corporation, which justified an exemption

from the payment of sales tax pursuant to the Denver Revised

Municipal Code. See EPR/, 737 P.2d at 826-28. In EPRI,

we noted that the facility constructed by EPRI was the

site for research on methods of reducing air pollution and

increasing efficiency in the production and transmission of

electricity, which research could not have been duplicated by

governmental entities without expenditure of large sums of

taxpayer dollars. Id. at 828. In short, unlike AM/FM, EPRI

was performing a function that the government would have

been required to perform itself at significant expense without

EPRI's contribution. 16

There is a distinction between the circumstance in which an

organization serves govemmental agencies by augmenting

their capacity or efficiency and the circumstance in which

w ^ w

2{1^4 T^1C.',?S?£? I"^_';3_fs
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an organization in fact performs a govemmental function

that would otherwise have to be financed by public revenue.

The benefit to the public occasioned by the private entity

performing a public function should more than offset the loss

of property tax revenues. However, the analysis must not be

mired in precise dollar calculations, but rather must focus on

the service being performed and the determination of whether

that service is, indeed, one that confers a real benefit on the

public. The analysis is necessarily fact intensive and case
specific_

Here, the BAA recognized the distinction between

performing a governmental function and providing a service

to the government; and, after considering AM/FM's purpose,

membership, activities, and use of the Property, concluded

that there was no evidence that computer mapping was a

responsibility of government that would have to be carried

*347 on at public expense if not for AM/FM. We are

satisfied that this conclusion is supported by a reasonable

basis in law and by substantial evidence in the record. 17

[9] We emphasize the narrow application of our holding

to the facts of this case. The determination as to whether

property is used for "strictly charitable purposes" must be

made on a case-by-case basis to determine whether such

use satisfies the statutory and constitutional requirements. In

concluding that the BAA's determination has a reasonable

basis in law and is supported by evidence in the record, we are

reaffirming the basic principle that property tax exemptions

are reserved for organizations providing a public benefit.

AM/FM argues that it benefits the public by offering a

service to govemmental entities and public utilities. When

the public benefit is channeled through a governmental entity

or public utility, the benefit must necessarily lessen the

burdens of govemment. The BAA concluded that computer

mapping is not a responsibility of government and that,

therefore, AM/FM's activities do not lessen the burdens

of govemment. Without a direct offset or lessening of the

burdens of the public entities enjoying AM/FM's services,

AM/FM's application for exemption must fail.

IV.

We turn now to the question of whether AM/FM provides
a "gift," an issue which the parties address extensively in
their briefs. The BAA did not expressly consider this issue
in its decision. However, the BAA did conclude that AM/FM
basically operates on a quid pro quo basis.

AM/FM uses the Property to print various publications and

technical papers related to computer mapping, and to organize

conferences and seminars for the exchange of information

on this discipline. These activities are subsidized to a large

extent by time volunteered by AM/FM's committee members

and the speakers at their conferences. Presumably, if these

individuals did not volunteer their time, the cost of the

conferences, seminars, and publications would increase. AM/

FM also makes donations toward the promotion of computer

mapping in the form of scholarships and reprints of technical
papers.

[10[ 1111 Notwithstanding the benefits provided through

volunteer time, donations, and scholarships, we conclude

that the BAA's determination that AM/FM basically operates
on a quid pro quo basis is reasonable in light of the facts
and applicable law. All of AM/FM's members pay annual

membership fees. Although most classes of members receive

benefits that exceed the amount of the fees they pay, this

does not necessarily establish a gift for exemption purposes.

Payment of fees "does not foreclose charitable exemption,

even if the facility involved does not operate at a loss,

as long as any surplus is devoted to charitable purposes."
West Brandt. 652 P.2d at 568. At the end of 1992, AM/FM

had an unrestricted fund balance of $464,706. Although this

surplus could not be paid to members as dividends, and upon

dissolution would be distributed to an organization exempt

from taxation pursuant to section 501(c)(3) of the LR.C.,

the surplus could have been used for other than charitable

purposes. For example, this money could have been used to

pay salaries. The fact that AM/FM charges fees that result in a

large surplus which could be paid out as salaries, although not

dispositive, weighs against a finding that AM/FM provides a
gift.

Only those members and non-members who can afford

the applicable fees are entitled to attend the conferences

and scminars. With the exception of discounts for student

members, AM/FM does not lower its conference *348

registration fees to accommodate an inability to pay_ To the

extent that the conference fees are lower than they would

otherwise be as a result of the volunteer time, AM/FM

provides a gift to those who attend the conferences. However,

it is difficult to calculate the full amount of this gift. There is

no indication in the record that the value of the conference,

even when the value of the volunteer services is factored

in, exceeds the cost of attendance in an amount sufficient

^,,.., ._ _ ..,. .,,_ _, .,, ,.... ..,., _.... „ . .._..._,. , . ,. . ,,,,
Reulers. No ldCr! t{ O Egi;^:a fJ S. L IY.: i[T il( ir}(^I"?C .,

^
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to conclude that the organization of the conference is a

charitable gift.

[12] [13} Reprints of conference and seminar proceedings,

technical papers, and AM/FM's monthly publication are

available for purchase at approximately AM/FM's actual cost

of physical production and administrative staff time, not

including the cost of the effort of contributing volunteers. The

fact that AM/FM sells these items essentially at cost does

not make them charitable gifts. "[W]here material reciprocity

between alleged recipients and their alleged donor exists-then

charity does not." United PresEiterian, 167 Colo_ at 503, 448

P.2d at 976,

AM/FM donates reprints of the proceedings of the Annual

Conference and the GIS/LIS Annual Conference to libraries

and educational institutions, and also donates proceedings of

the GIS/[. TS Annual Conference to its user afftliate members.

The stipulated facts value these donations at $10,850. In

addition, in 1993 AM/FM provided $27,000 for scholarships

and internships. These donations do not represent an

insubstantial amount. However, many corporations provide

scholarships and monetary donations, and although the

donations themselves may be tax deductible, the fact that

a corporation makes such donations does not entitle it to a

property tax exemption. Instead, the overall conduct of the

corporation must be considered. In this case, after considering

the record as a whole, we are satisfied that the BAA's

conclusion that AMIFM basically operates on a quid pro

quo basis was supported by substantial evidence and had a

reasonable basis in law. 16

V.

We hold that the BAA's decision that AMlFM did not

clearly establish its right to an exemption is supported by

a reasonable basis in law. Although AM/FM's activities are

useful to various public utilities and governmental entities,

AM/FM did not clearly establish that its use of the Property

lessened the burdens of government within the meaning of the

constitution. There is also a reasonable basis in law for the

BAA's conclusion that AM/FM basically operates on a quid

pr•o quo basis. Therefore, we reverse the court of appeals and

remand with instructions to the court of appeals to reinstate

the BAA's decision denying the Application.

Parallel Citations

21 Colorado Journa1763

Footnotes
1 The precise issue upon which we granted certiorari is as follows:

Whether the court of appeals, in the course ofevatuating whether the respondent's property was entitled to an exemption from ad
valorem taxation, erroneously determined that the respondent was a "charity" as that term has been construed by the Colorado

Supreme Court and by the Department of Local Affairs, Division of Property Taxation, in 8 C.C.R. ^ 1304-2(iV) (02/95), and
therefore improperly set aside the Board ofAssessment Appeals' finding of ultimate fact?

2 There were thirty-seven individual members in Colorado, including: American Water Works Association; Bureau of Land
Management; City of Aurora; City of Fort Morgan; City of Fort Collins; Colorado Springs Department of Utilities; Denver Water
Department; Douglas County; Front Range College; K N Energy; Kelly Cable Corporation; Public Service Company of Colorado;

TST, Inc.; US West Communications; and the Upper Eagle Valley Sanitation District. The remaining individual members are based
outside Colorado.

4
5

Of this sixty-percent, sixty-nine percent represented regulated public utilities or for-profit corporations; twenty-three percent

represented governmental agencies; and eight percent represented academic institutions or were students.

Ninety percent of these individual members represented for-profit companies.

Section 39-26-114(1)(a), 16B C.R.S. ( 1994), provides in pertinent part:

(1)(a) There shall be exempt from taxation under the provisions of this part I the following:

(xI) All sales made to charitable organizations, in the conduct of their regular charitable functions and activities....

For purposes of section 39-26-114, "charitable organization" means:

any entity organized and operated exclusively for religious, charitable, scientific, testing for public safety, literary, or educational

purposes ... no part of the net eamings of which inures to the benefit of any private shareholder or individual, no substantial

part of the activities of which is carrying on propaganda, or otherwise attempting, to influence legislation, and which does not

T.^.?fEIU
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participate in, or intervene in (including the publishing or distributing of statements), any political campaign on behalf of any
candidate for public of£ce.

§ 39-26-102(2.5), 16B C.R.S. (1994).

According to the stipulated facts, AM/FM does not engage in any propaganda or otherwise attempt to influence legislation or any
political campaign on behalf of any candidate as a substantial part of its activities.

6 AMlFM designates areas at each conference where vendors display their products and services for eventual sale. AM/FM also

designates a separate "User Exhibit" area where govemmental agencies, non-profit organizations, and public utilities can set up
displays.

7 The Property consists of a building and the real property upon which it rests located at 14456 East Evans in Aurora, Colorado.

;{ No transcript or minutes of the hearing are contained in the record. However, the record does contain a memorandum written by the

Manager of Exemptions which indicates that the hearing was held on June 18, 1992.

9 This standard is incorporated through sectiou 39-2-117(6), 16B C.R.S. (1994), which in tum refers to section 24-4-106(I 1), l0A

C.R.S. (1988). Section 24-4-106(1 1) clarifies that the standard of review is set forth in section 24-4- I 06( 7), which provides:

If the court finds no error, it shall affirm the agency action. If it finds that the agency action is arbitrary or capricious, a denial

of statutory right, contrary to constitutional right, power, privilege, or immunity, in excess of statutory jurisdiction, authority,

purposes, or limitations, not in accord with the procedures or procedural limitations of this article or as otherwise required by

law, an abuse or clearly unwarranted exercise of discretion, based upon findings of fact that are clearly erroneous on the whole

record, unsupported by substantiat evidence when the record is considered as a whole, or otherwise contrary to law, thenthe court

shall hold unlawful and set aside the agency action and shali restrain the enforcement of the order or rule under review, cornpel

any agency action to be taken which has been unlawfully withheld or unduly delayed, remand the case for further proceedings,

and afford such other relief as may be appropriate. In making the foregoing determinadons, the court shall review the whole

record or such portions thereof as may be cited by any party. In all cases under review, the court shall deterntine all questions

of law and interpret the statutory and constitutional provisions involved and shall apply such interpretation to the facts duly
found or established.

{ 24=1-106(7), I OA C.R.S. (1988).

10 We granted certiorari to determine whether the court of appeals erred in determining whether AM/FM was a "charity" as that term has

been construed by this court and the Dcparttnent of Local Affairs, Division of Property Taxation. The Division of Property Taxation's

definition of "charitable organization" is consistent with the case law, and therefore, we do not address it separately.

r 1, We note that this same requirement does not apply to religious organizations. In Generral Conjcrrence u/'rhe Clrur•ch o('God-71h
nuT v Cur^pEf, 192 Colo. 178. 180, 557 P.2d 832. 833 (1976), we held that the "social benefit" analysis in the determination of

exemptions was not applicable in the evaluation of property used for religious purposes. We distinguished between charitable and

religious exemptions because "a religious group does not have as a fundamental purpose the providing of services which the state

would otherwise have to provide since the state is constitutionally prohibited from such religious involvement."
Genera/ Confer•ence,

192 Colo. at 180-81, 557 P,2d at 834. We did not disturb the validity ofthe "social benefit" analysis in the determination of charitable
exemptions. ld. at 180, 557 P.2d at 833.

I 2 AM/FM argues that we did not require an educational organization to show that it lessened the burdens of government in
Den ver

Tarnrereiu v. ;ifcGlane,
91 Colo, 473, 15 P.2d 709 (I932). In that case, we concluded that a plaintiff, who was conducting an

educational institution, was entitled to an exemption from property taxation_ Denrer Trn nrereirr, 91 Colo. at 479, 15 P.2d at 711.
Although we did not specifically fmd that the plaintiffs use of the property relieved the govetnment of a burden, the facts of that
case suggest that this requirement was satisfied.

13 The stipulated facts contain numerous examples of benefits received by public utilities and at least one governmental entity in

Colorado as a result of their membership in AM/FM. In its brief before this court, AM/FM argues that these examples include the
following:

The Public Service Coinpany of Colorado developed an enhanced natural gas leak survey system based upon infonnation

obtained at AMLFM's conferences.... Aurora, Colorado recognizes annual cost savings of approximately $30,000 front Computer

Mapping technology, utilizing the services, conferences, and materials of AM/FM.... The Denvet Board ofWater Commissioners

experiences enhanced efficiencies in delivering water to the general public as a result of its participation in AM/FM's

conferences.... US West Communications is better able to provide telecommunications services to the public as a result of AM/
FM's activities.

14 In its briefs to this court, AM/FM summarizes the manner in which it provides a public benefit as follows:

AM/FM benefits the general public by directly assisting providers of such essential services as water, gas, electricity, and

telecommunications. The Stipulated Facts provide numerous specific examples of benefits made available by AM/FM to local

;-i,-eNt?v;
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governments and regulated utilities that provide such services. Ultimately, such benefits help members of the public who

subscribe ta those services.

15 Although there is some evidence that members of the general public do attend the annual conference for a fee and do have access to

the donated library materials, the stipulated facts overwhelmingly demonstrate that the principle manner in which AM/FM provides

a public benefit is through the provision of services to govemmentai entities and public utilities.

(6 In Amerrcan [i•"a!er G[-crrk.s ,4ss'rr i: Board a%Assessmeru ,4ppeuls. 38 Colo.App. 34 1, 163 P.2d 359 (1976) (fIWWA ), the court of

appeals concluded that the American Water Works Association (AWWA) was entitled to exemption from ad vator•em taxation o€the

land and building comprising its national headquarters in Denver. 1i:`FF"a, 38 Colo.App. at 344-46, 563 P.2d at 362-63. AWWA was

a nonprofit corporation formed to advance knowledge and exchange information pertaining to the management of water works and

water supply. The court of appeals focused primarily on whether AWWA was entitled to an exemption even though it charged fees

for membership, publications, and seminars, and for advertising in its publications. The question we address today was not squarely

presented in AWWA; however, to the extent the opinion would suggest a different governmental function analysis than that which

we here adopt, we disapprove it.

t 7 Having concluded that the BAA's determination that AM/FM did not lessen the burden of government is supported by the record

and has a reasonabte basis in law, we need not determine whether any benefit resulting from AM/FM's activities inured primarily

to the people of Colorado, versus having benefit to citizens of other states. Such an inquiry may be foreclosed in any event. See
Camps ;Veia;loundiQ ra:arr^a. Inc. r. Town oJHan•isorr, 520 US, 564. ---- -----, 117 S.Ct. 1590. t596-t6dl, 137 L,Ed,2d 852 (1997)

(holding that an otherwise generally applicable state property tax violates the Commerce Clause if its exemption for property owned

by charitable institutions excludes organizations operated principally for the benefit of nonresidents),

16 The Division of Property Taxation, Department of Local Affairs, has promulgated fifteen factors to be applied in detennining whether

a gift has been provided. See 8 CC,R, 1304-2([V)(6)(l ). The BAA did not address any of these factors in its decision, and we do

not make them a part of our analysis.

End of Document Cc',, 2014 Thomson Reuters. No claim to original t;.S. Government t,^r'orks.
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167 Coio. 485
Supreme Court of Colorado, En Banc.

The UNITED PRESBYTERIAN ASSOCIATION,

a non-profit Colorado corporation; Howard A.

Latting, A. A. Hall, and Raymond E. Carper, [21

constituting the Colorado Tax Commission; and

Colorado Tax Commission, Plaintiffs in Error,

V.

The BOARD OF COUNTY COMMISSIONERS

OF the COUNTY OF JEFFERSON,

State of Colorado, Defendant in Error.

No. 22901. 1 Dec. 23, 1968.

Rehearing Denied Jan. 27, 1969.

Board of county commissioners brought action against a

religious association and the State Tax Commission to

remove the tax exempt status of a senior citizens' residential

home owned by association. The District Court of the

County of Jefferson, Martin C. Molholm, J., vacated Tax

Commission's order granting exemption and ordered property

restored to assessor's rolls, and defendants brought error.

The Supreme Court, Hodges, J., held that senior citizens'

residential home, which required a monthly rental of its

tenants and an occupancy fee which was refundable only on

receipt of a similar fee from successor tenants, which was

not required to care for persons if they became ill or without

financial resources, which realized an income of monthly

rentals in one year of $124,312.67 and donated $96 as rent

adjustments for same year, and which was not performing

what would otherwise be a governmental function, was not

being 'used for charitable purposes' within provision of

Constitution pertaining to tax exemptions.

Affirmed.

McWilliams, J., dissented.

West.Headnotes (11)

[t] Taxation
0- Occupation and use of property

Use of real and personal property for

charitable purposes, rather than ownership of

[31

[41

such property, is the well-established test of

exemption from taxation. Cornst. arl. 10. § 5;

1965 Perm.Supp., C.R.S., section 137-2-1(8).

I Cases ihat cite ihis headnote

Taxation

Q- Statutoiy provisions in general

Amendment to charitable exemption statute

which imposes a special and gradually increasing

assessment rate upon residential properties

owned and used solely and exclusively for

strictly charitable purposes if properties are not

an integral part of a church or an eleemosynary

hospital, school or institution was not meant

as an act defming what would and would not

constitute a charitable purpose, but was simply

an exercise of the power the Constitution grants

to the legislature to remove the tax exemption

of certain properties used for strictly charitable

purposes. Const. art. t0, 5; 1965 Perm.Supp.,

C.R.S., section 137-2-1(8).

2 Cases that cite this headnote

Taxation

Q-- General rules of constnution

Power to construe meaning of term "charitable

purposes," as found in Constitution providing

that real and personal property used solely

and exclusively for charitable purposes shall be

exempt from taxation, is vested solely in the

judiciary. Const. art. 10, § 5.

2 Cases that cite this lieadnote

Taxation

0- General rules of construction

Even if reenactment of tax exemption statute

twice during a period when Tax Commission

granted tax exempt ralings to 26 senior citizens'

homes, without any amendment modifying

effect of rulings, amounted to legislative

confirmation of Commission's rulings, it could

not serve to abridge function of judiciary in

a subsequent case in determining whether a

similar type home was being used for a charitable

...,.....
'Pvest{:rwl\lext"^ 2014 Thomson Reu+,er,, No cI?Im tv original U.S. Government v'^;orks.
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purpose and was tax exempt. Const. art. 10, § 5;
1965 Perm.Supp., C.R.S., section 137-2-1(8).

2 Cases that eite this lieadnote

Taxation

i;- Occupation atid use of property

In determining whether real and personal

property is being used solely and exclusively for

"strictly charitable purposes" and is, therefore,

tax exempt, each case must be determined on

its own facts and circumstances, inasmuch as a

formal definition might unintentionally seem to

impose a legal restraint on that cardinal grace

which by its very nature thrives in proportion to

freedom of its proper exercise. Const. art, t 0. §

5; 1965 Penn.Supp., C.R.S., section 137-2-1(8).

5 Cases that cite this iiead.note

Taxation

4m- Presuniptions and burden of proot'

Presumption is against tax exemption based on

use of property for charitable purposes, and
burden is on one claiming exemption to establish
clearly his right thereto. Const. art_ 10, § 5; 1965

Perm.Supp., C.R.S., section 137-2-1(8).

4 Cases that cite this h.ttdnote

Taxation

4- Occupation and use of property

In cases dealing with question whether real

personal property is being used solely and

exclusively for strictly charitable purposes and

is, therefore, tax exempt, charitable purpose as an

end will be strictly construed, but if end is clearly

established as charitable, then means used to

achieve that end will be liberally construed as a

use for a charitable purpose. Const. art. 10, § 5;

1965 Perm.Supp., C.R.S., section 137-2-1(8).

I C'ases that cite this ileacinote

Taxation

40- Healih care facilities and institutions

Fact that senior citizens' residential home

qualified for mortgage insurance under National

Housing Act could not be considered as a

factor favoring its tax exemption on ground

of its use for a charitable purpose, where
insurance provided by Act was available to
profit and nonprofit enterprises, and provisions

of Act neither directly nor impliedly connoted

"charitable" as a purpose of housing thus
insured. Const> art. 10, § 5; 1965 Petm.Supp.,
C.R.S., section 137-2-1(8); National Housing

Act, § 231, 12 U.S,C.A. § 1715v.

3 Cases that cite thiy headnotc

[91 Tazation

i;- Ilealth care facilities and institutions

Fact that senior citizens' residential home was

being operated on a nonprofit basis could

not be equated with charitableness, but was

only one factor which merited consideration in

determining whether property was being used for

strictly charitable purposes and was, therefore,
tax exempt. Const. art. 10, § 5; 1965 Penn.Supp.,
C.R.S., section 137-2-1(8).

5 Cr:ses that cite ;his headnote

1 101 Taxation

4^- Health care facilities and institutions

Senior citizens' residential home, which required

a monthly rental of its tenants and an occupancy

fee which was refundable only on receipt of

a similar fee from successor tenants, which

was not required to care for persons if they

became ill or without financial resources, which

realized an income of monthly rentals in one
year of $124,312.67 and donated $96 as rent
adjustments for same year, and which was

not performing what would otherwise be a

govetnmental function, was not being "used

for charitable purposes" within provision of

Constitution pertaining to tax exemptions. C onst.
art. 10. § 5; 1965 Perm.Supp., C.R.S., section
137-2-1(8).

6 C'ases that citc this iY:>ac1.,loic

[I1i 'raxation

..., ....... ...
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P- Charitable or Benevotent Institutions,

and Properly Used for Charitable Purposes in

General

Justification for charitable tax exemption,

especially insofar as rights of body politic are

involved, is that if charitable work were not

being done by a private party, it would have to be

undertaken at public expense, and fact that word

"charitable" as used in provision of Constitution

pertaining to taic exemptions includes both public

and private charity does not alter basic standard.

Consf. art. 10, § 5; 1965 Perm.Supp., C.R.S.,

section 137-2-1(8).

2 Cases that cit.u this headtiote

Attorneys and Law Firms

*488 **968 Donald D. Cawelti, Kelly O'1Veal1, Jr., Denver,

for The United Presbyterian Ass'n.

Duke W. Dunbar, Atty. Gen., Frank E. Hickey, Deputy Atty.

Gen., John E. Bush, Asst. Atty. Gen., Denver, for Colorado

Tax Commission.

Joseph E. Maker, Golden, J. Frederick Schneider, Ronald Lee

Cooke, Denver, for defendant in error.

Opinion

HODGES, Justice.

Defendant in error, Board of County Commissioners for

Jefferson County, brought an action in district court against

plaintiffs in en•or, the United Presbyterian Association and the

Colorado Tax Commission to remove the tax exempt status

* *969 for the years 1964, 1965 and 1966 ofHighland West,

a senior citizens' residential home owned by the Association.

The trial court, after a stipulated trial de novo, vacated

the Tax Conunission's ex parte order granting exemption

from ad valorem taxes for these three years, and the court

ordered the Association's property, Highland West, restored

to the assessor's rolls and taxes to be duly collected thereon.

*489 Supersedeas is in effect while the Association and Tax

Commission prosecute this writ of error.

The sole question presented for review is whether or not

Highland West, owned and operated by the non-profit

Association, as a home for physically independent elderly

persons who pay for their tenancy, is entitled to tax

exemption. Plaintiffs in error claim that the property is tax

exempt, because it is owned and used for a charitable purpose

within the purview of applicable Colorado law. The defendant

in error asserts the contrary. The tax status of a senior citizens'

home of the kind typified by Highland West, is a question

of first impression in this court. Counsel for all parties have

submitted able briefs, with extensive argument and review of

authority, and in the course of this opinion, we shall treat all

significant contentions therein raised.

Plaintiff in en:or, The United Presbyterian Association, was

incorporated as a Colorado non-profit corporation in 1961. Its

formation was sponsored by three Denver area churches, each

of which designated three trustees to constitute the Board of

the Association. The Association's articles of incorporation

declare the following corporate purpose:

`To provide elderly persons on a

nonprofit basis, with housing facilities

and services, specially designed to meet

the physical, social and psychological

needs of the aged, and contribute to

their health, security, happiness and

usefulness in longer living.'

Its by-laws provide for the disposition of the Association's

assets upon dissolution, and prescribe that the remaining net

assets shall be set over to the three sponsoring churches to

be used, as they may direct, in furtherance of `the charitable,

educational and benevolent purposes of this corporation.'

The Association built Highland West, a 12-story apartment

house containing 121 units, ranging in size from buffet

apartments to two-bedroom apartments. The building has

special construction features designed for *490 the elderly:

ramps in lieu of steps, wide doors to accommodate

wheel-chairs, grab bars at strategic locations, an electronic

alarm system connecting each apartment with the resident

manager's office, and elevators of a size to admit stretchers.

The building also has a lounge, recreation room, and enclosed

roof deck for common use by the tenants, as well as two

kitchens for group use. The total cost of Highland West was

$1,552,354.11, of which $176,712.32 is attributable to land

acquisition cost.

The building was financed by funds derived from a

loan in the sum of $1,554,790 obtained from a private

mortgage company, and insured by the Federal Housing

Administration under Section 231 of the National Housing

Vc'..l1^R V Nl!'^t .. 12 C ? , ,. :-1 i
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Act. The Federal Housing Administration required the three

sponsoring churches to advance $90,000 to the Association,

which was done in the following manner: $45,000 loan

from the Denver Presbytery, secured by a conveyance of

Association property worth $20,000, subject to repurchase;

and, $30,000 and $15,0001oans from the other two churches

respectively. All loans are non-interest bearing. In addition,

the Federal Housing Administration required establishment

of a $32,000 trust fund, and the money therefor came from

tenants' occupancy fees.

The home is operated by the Association. The trustees receive

no compensation, but a realty firm is employed to manage the

property. A resident manager and an assistant manager are
also employed.

the occupancy fee and the monthly rentals are based on the

kind of accommodation provided, thereby corresponding to

the rate structure used by comrnercial multiple dwellings.

In addition, the tenants pay a small sum for use of the

washers and dryers; they are subject to special charges

for extra services of nursing, preparation of meals, and

cleaning during temporary illness; and, if they change from

one apartment to another, they must pay a $25 charge to

cover the 'administrative costs' of moving. According to the

Agreement, the monthly rentals may be increased at any

time. It is also to be noted that the Agreement provides

that in the event Highland West is found not to be exempt

from ad valorem taxes, the monthly rentals will thereupon be

increased to provide an amount sufficient to pay such taxes.

Persons desiring to reside in Highland West are required

to submit a written application, **970 together with a
$100 application fee, to the Admissions Committee of the

Association. The application must contain information as

to the personal history, financial status, and health of the

applicant. The Admissions Committee screens all applicants,

pursuant to standards prescribed in the Association's by-

laws, and admission to residence is contingent upon the

Committee's approval.

*491 Although partially handicapped persons will be

admitted, they must be fully self-sttstaining physically,

because Highland West is not a nursing home. The physical

requirement for residency was stated thus by one of the

Association's witnesses:

'If this individual is coming from a place

where a daughter is taking care of them

and the daughter can no longer carry the

burden, then Highland West is not the

place for them, they have gone beyond

Highland West; because Highland West

is designed for people that are physically

independent, they are up and going, they

are participating in activities.'

Upon being accepted, the prospective tenant must sign a

written form agreement which obligates him to pay an
occupancy fee and a monthly rental. The occupancy fee

is fixed at an amount ten times the monthly rental. The

monthly rentals vary from $62 to $155. There are 30 different

monthly rentals within this range and the average monthly

rental exceeds $100. The occupancy fee, being ten times

the monthly rental, will vary from $620 to $1,550. Both

Upon termination of the Agreement, the occupancy fee, less

cost of redecorating the unit, is not refundable *492 until 30

days after the apartment is relet and a new occupancy fee is

received. The Association's balance sheet, which shows the

full sum of occupancy fees as a liability, should be read in

light of this provision in the Agreement, because refund of

any occupancy fee is always offset by receipt of a new fee,

with a 30-delay in the Association's favor. a 30-day delay in

the Association's favor.

There is nothing in the Association's articles of incorporation,

by-laws, or in its Agreement with the tenant, which imposes

any obligation upon the Association with respect to a resident

who loses either his financial or physical independence.

Although the by-laws authorize discretionary disbursements

from a charity fund to needy residents, there is no duty to

provide any financial assistance to them. The Association's

Board of Trustees has designated the interest from the

$32,000 trust fund to be placed in a separate charity fund, but

this designation is subject Lo change. The trustee's fees for

maintaining the trust fund are deducted before the interest is

set over to the charity fund, so that a proportionate part of

the trustee's fees are deducted from the interest allocated to
charity.

As of the time of hearing, the total amount which had accrued

in the charity fund was $1,000.92, from which only $96 had

been expended for'rent adjustments' due to financial need. Of

the 121 units in Highland West, only two have been reserved

for charitable use. These two units were vacant at the time of

the hearing, and there is no evidence to show that they have
ever been occupied. Total donations of cash and farnishings

to Highland West do **971 not exceed $3,000. All else is
either charges to residents or loans.
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[I] To detetntine whether or not Highland West is exempt

from ad valorem taxation requires consideration of Art. X. s

5 of the Colorado Consti tution, which reads in pertinent part:

`Property, real and personal, that is used

solely and exclusively *** for strictly

charitable purposes * * shall *493 be

exempt from taxation, unless otherwise

provided by law.'

From 1876 to 1967, the legislature has not `otherwise

provided by law,' but has retained the statute pertaining

to tax exemption in substantially the same words as the

constitutional provision. McGlone v, First Baptist Church

of Denver, 97 C.olo. 427, 50 P.2d 547. However, in 1964

the exemption statute was amended to impose the dual

requirement that the property be 'owned and used' for

strictly charitable purposes. 1965 Perm.Supp., C.R.S.1963,

137-2-1(8). But the Constitution requires only `use,' and

use, rather than ownership, is the well-established test of

exemption from taxation. Spears' Free Clittic uid Hospital for

Poor Children v. Wilson, 103 Colo. 182, 84 P.2d 66; Board of

County Comrnissioners v. San Luis Valley Vtasonic Ass'n.,

80 Colo. 183,250 P. 147; County Commissioners v. Colorado

Seminary, 12 Colo. 497, 2 L P. 490.

[21 [3] The court is not unmindful of the 1967 amendment

to the charitable exemption statute, which imposes a special

and gradually increasing assessment rate upon residential

properties owned and used solely and exclusively for strictly

charitable purposes and which are not an integral part of a

church or an eleemosynary hospital, school or institution,

whose property is statutorily exempt under the statute.

1967 Perm.Supp., C.R.S.1963, 137-2-1. However, this

amendment not only is inapplicable to the years involved

here, but has no application to this property. The 1967

amendment was simply an exercise of the power, which Aft.

X. s 5 of our Constitution grants to the legislature, to remove

the tax exemption of certain properties used for strictly

charitable purposes. But the Constitution does not authorize

the legislature to define what shall constitute a charitable

purpose_ The power to construe the constitutional meaning

of `charitable purposes' is vested solely in the judiciary. In

People ex rel. Engley v. iblartin, 19 Colo. 565, 36 P. 543, 24

L.R.A. 201, the court deciares that Mr. *494 Justice Cooley

'clearly states the American doctrine ***', vide:

`But the judiciary is the final authority in the construction of

the constitution and the laws, and its construction should be

received and followed by the other departments: ` Cooley's

Principles of Constitutional Law, p. 139.

141 The court is also aware of the record's disclosure that the

Colorado Tax Commission has granted tax exempt rulings to

26 senior citizen homes, similar or comparable to Highland

West, during the years 1963 to 1966 inclusive. We further

note that the legislature has re-enacted the tax exemption

statute twice during the period 1963-1966 without any

amendment modifying the effect of these rulings. Plaintiffs

in error contend that these legislative re-enactments, without

pertinent change, amounted to legislative confinnation of

the Commission's tax exempt rulings with respect to these

26 senior citizen homes. Although this contention may

be deemed valid in certain instances, it cannot serve to

abridge the judicial function in this case. Judicial legislation

must be carefully avoided, but legislative supersession

or administrative usurpation of the judicial prerogative is

equally to be eschewed.

This court has decided a number of cases involving the

interpretation of `charitable purposes' in the context of Art.

X, s 5 o f the Constitution. The definition which we have most

frequently quoted is that of Mr. Justice Gray in Jackson v.

Phillips, 96 Mass. (14 Allen) 539:

`A charity, in the legal sense, may be more fully defined

as a Gift, to be applied consistently with existing laws, for

the benefit of an indefinite number of persons, either by

bringing their minds or **972 hearts under the influence

of education or religion, by relieving their bodies from

disease, suffering or constraint, by assisting them to establish

themselves in life, or by erecting or maintaining *495 public

buildings or works Or otherwise lessening the burdens of

government.' (Emphasis added.)

(For other cases in which this definition is quoted with

approval, see Board of Commissioners of Rio Grande County

v. San Luis Valley Masonic Ass'ri., 80 Colo. 183, 250 P. 147;

Bishop & Cltapter of Cathedra[ of St. John the Evan-gelist v.

Treasurer, 37 Colo. 378, 86 P. 1021; Clayton v. Hallett, 30

Colo. 231, 70 P. 429, 59 L.R.A. 407. 97 Am.St.Rep. I ] 7.)

[51 We shall not attempt in this opinion to enunciate a

fixed definition of the phrase 'strictly charitable purposes,'

`lest by words of exclusion we might unintentionally seem to

impose a legal restraint upon that cardinal grace which by its

very nature thrives in proportion to the freedom of its proper

exercise.' Gregory v. Colorado National Bank, 91 Colo. 172,

2 !, R .. _; ; ., . ^ , . ^ _ ^_ ^ r i ? . U . .. . ,: ^, ^ .. .
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13 P.2d 273. In lieu of formal definition, the cause of charity
will be better subserved by considering all of the facts and

circumstances in each given case to determine whether or not

property is exempt from taxation because used for `strictly
charitable purposes.' Bishop & Chapter of Cathedral of St.

John the Evangelist v. Treasurer. 29 Colo, 143, 68 P. 272.

The history of the adoption of s 5 of Article X or

oui- Constitution evinces the determined intent of the

framers that the tax exemption of property used for

eleemosynary purposes should not be an unlimited privilege.

The Proceedings of the Constitutional Convention, Colorado,

1875-1876, disclose the following:

(1) Four separate drafts of Seccion 5 were proposed; numerous
amendments were made to each; a half-dozen citizens'

petitions were submitted representing opposing views of

exemption; the provision was tabled and reconsidered several

times; and, some 16 votes were taken both on the main

question of tax exemption and parliamentary motions with
respect thereto.

(2) The tenor of Section 5 remained constant throughout its
various drafts:

First, the stated purpose was always restricted to either
`purely' or 'strictly' charitable;

*496 Second, the effort to delimit 'charitable purposes'

was continuous, as shown by the rejection of the proposal

submitted by the Committee on Revenue and Finance and by

the adoption of the Committee of the Whole Convention's

proposal that the excmption be restricted to land not to exceed

150 square feet; and, by the later amendment limiting the

exemption to buildings and land 'sufficient in extent for

necessary and convenient use;' and,

Third, the legislature was consistently empowered to remove
entirely the eharitahle exemption.

[61 Turning to the judicial construction of Art. X, s 5, we find
the firmly established rule is that the presumption is against

tax exemption, and the burden is on the one claiming the

exemption to establish clearly his right thereto. Colorado v,
Estate of Fisch, 153 Colo. 525, 387 P,2d 282, 12 A.L.R3d

912; Bcdford v. Hartman Brothers. 104 Colo. 190. 89 P.2d

584; Viturav v. Board ot' Com'rs of' N-fontrose County, 28

Colo. 427, 65 P. 26; County Commissionei-s v; Colorado

Seminaty, t2 Colo. 497, 21 P. 490. The rationale underlying
the strict construction of exemptions from taxation is stated by

the court in the Colorado Seminary case, supra, which quotes

with approval the following excerpt fiom an early United
States Supreme Court opinion:

"The taxing power is vital to the functions of govermnent. It

helps to sustain the social compact, and to give it efficacy-

It is intended to promote the general welfare. It reaches
the interests of every member of the community. It may be
restrained by contract in special cases for the public good

where such contracts are not forbidden, but the contract must

be shown to exist. There is no presumption in its favor. Every

reasonable doubt **973 should be resolved against it. Where

it exists it is to be rigidly scrutinized, and never permitted to

extend, either in scope or duration, beyond what the terms

of the concession clearly imply. It is in derogation of public

*497 right, and is only a trust created for the good of all.'

Tucker v. Ferguson. 22 Zt'alt. 527, 22 L.Ed. 805.'

However, once the right to tax exemption has been clearly

established, then this court has approved great latitude of

method in effecting the charitable result. See, E.g., fiorton v.
Colorado Springs Nlasonic Building Society, 64 Colo. 529,

173 P 61, L.R A,1918E, 966, where proceeds from renting
lodge rooms and operating concessions were entirely devoted
to relief of the needy; Board of (: onunissioners o f Rio Grande

County v. San Luis Valley Vlasonic As,'n,: 80 Ccilo. 181,250
P„ 147, where leasehold sale proceeds werc used exclusively
for the needy; and, Kenip v. Pll lar of Fire, 94 Colo, 41, 27 P.2d
1036, where the proceeds from use of agricultural land were

used exclusively for supporting and maintaining a college in
which the great majority of students were without financial
resources and were permitted to attend free.

[71 Defendant in error has asked this court to `clarify the

conflict' in our prior decisions as to whether or not statutes

granting charitable exemptions should be strictly construed.

We disagree with the premise that such a conflict exists. Our

prior decisions have consistently adhered to the principle that

charitable purpose as an end will be sttictly construed; but if

the end be clearly established as charitable, then the means

used to achieve that end will be liberally construed as a use
for a chaiitable purpose.

In ascertaining whether Highland West is used for a charitable

purpose, we deem certain facts to be significant: Candidates

for admission to residence must fulfill prescribed standards

of physical independence and financial status. They must

pay a non-refundable application fee of $100. A mandatory

occupancy fee of ten times the monthly rental is payable prior

to admission to residence, and this fee is refundable only upon
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receipt of the occupancy fee from a successor tenant. The

monthly rentals vary according to the kind of accommodation

provided. And the monthly rentals, which *499 range

from $62 to $155 for buffet and two-bedroom apartments,

are competitive with commercial apartment houses. Special

additional charges are made for use of laundry facilities,

apartment cleaning, and for care during temporary illness.

The rental schedules are fixed in an amount necessary to pay

interest and amortize principal on the mortgage debt and to

maintain the property, and are subject to revision for these

purposes. The Agreement which the tenant is required to

enter into with plaintiff in error Association provides that if

Highland West is found not to be tax exempt, the monthly

rentals will be increased in an amount sufficient to pay the ad

valorem tax.

Plaintiffs in error have sought to establish the special facilities

and services provided by Highland West as constituting the

`charitable purpose' which will support tax exemption. A

careful review of the record discloses that these special

facilities and services differ only in type, but not in

nature, from those provided by commercial multi-residential

buildings. Thus, Highland West has ramps, safety rails, card

recreation rooms and shuffleboard. These are facilities of

the same nature as small golf courses, swimming pools,

sauna baths, gyms, and tennis courts provided by some

commercial apartment houses for tenants who find these

facilities compatible with their needs and enjoyment. The

recreational services at Highland West, such as potluck

suppers and scheduled card games, do not differ inherently

from the planned social activities at a commercial resort. As to

health and welfare services, all that was indicated in the record

is that information is provided to the residents with respect to

use of oxygen, medicare benefits, and precautions to be used

in case of fire. Assisting the elderly residents to attend church

services should be a spontaneous kindness proffered without

regard to physical independence or **974 financial status. In

summary, the aggregate of the facilities and services provided

by Highland West, as revealed by the record, does not suggest

*499 'charity' within the ordinary connotation of that term.

[8J We find that the Colorado Tax Commission erred

in considering as a factor favoring tax exemption the fact

that Highland West qualified as a project under Section

231 of the National Housing Act. Section 221, National

Housing Act (also cited as Sec. 1701q, 12 U.S.C.A.) is a

direct loan program to provide elderly persons, including

those who are physically handicapped and who have low or

moderate income, with housing at substantially lower rents

than available in ordinary commercial housing, because the

loan carries a lower than market interest rate. 1964 U.S.Code

Cong. and Adm. News, p. 3425, House Report No. 1703. But

Section 231, National Housing Act, (also cited as Sec. 1715v,

12 U.S.C.A.), which is applicable here, merely provides

a mortgage insurance program for housing of the elderly.

1959 U.S.Code Cong. and Adm. News, p_ 2860, Senate

Report No. 924. The stated statutory purpose of Section

231 is `to increase the supply of rental housing for elderly

persons ***'-and only 50% Of the housing so insured

need be occupied by the elderly. No mention is made in

Section 231 ofrentals being less than those ordinarily charged

by commercial housing facilities. The mortgage insurance

provided by Section 231 is available to both profit and non-

profit enterprises, with the only distinction being insurance

of 90% Of replacement cost for the former and 100% For

the latter. The provisions of Section 231 neither directly nor

impliedly connote 'charitable' as a purpose of the housing

thus insured.

[9) [10] Concededly, the plaintiff in error, United

Presbyterian Association, is a non-profit corporation and

operates Highland West on a non-profit basis. But non-profit

status cannot be equated with charitableness. Rather, it is but

one factor which merits consideration in the determination

of whether property is being used for strictIy charitable

purposes. Not only did the plaintiffs in error fail to establish

a basis for a tax exempt *500 status, but in our view,

the following are some of the factors which weigh rather

significantly against a charitable tax exemption:

First: The amount and nature of the fees and rentals which

plaintiff in error, United Presbyterian Association, requires
the elderly tenants to pay negate a 'charitable purpose.'

Although charging rentals does not ipso facto deny a

charitable purpose, Bishop & Chapter of Cathedral of St. John

the Evangelist v. Treasurer, 37 Colo. 378, 86 P. 1021, the facts

in this case bring it squarely within the conclusion reached by

the court in Methodist Old Peoples Home v. Korzen, 39 I11.2d

149, 233 N.E.2d 537 at 542:

'While charging fees would not

necessarily remove plaintiff from the

category of a charitable institution ***,

the fact that it allocates living space from

the standpoint of desirability of location

and size on the basis of the amount of

the Founder's Fee (cf. 'occupancy fee'

in the case at bar) and monthly charges

paid by a resident seems to us lacking in

the warmth and spontaneity indicative of

'r'leStl,a'Nleift ^ 2014 rh0"P ^,oR t'(8lIt8f3. ^A0 i.l3tr'? Lo J!"(gInai 1J..'_̂ '. JQ`-iertlmen: 'll-orick.7< 7
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charitable impulse. Rather, it seems more

related to the bargaining of the market

place.'

be present benefit to the general public which is sufficient to
justify the loss of tax revenue. Application for Exernption of
Real Property from Taxation by I_utherau Senior Citv , 9 Ohio
St.2d 151, 224 N.E.2d 352.

Second: Nothing in the articles of incorporation or by-laws

of the United Presbyterian Association, or in the Agreement

which it enters into with tenants, imposes any obligation upon

the Association to care for persons if they become ill or
without financial resources.

Third: The total cost of Highland West was over one and a

half million dollars. One year's monthly rental income was
shown to be $124,312.67; and, during that year, a total of
$96 was donated by the Association as 'rent adjustments.'

These, together with the other factors involved here refute
the contention that the subject property is used `solely and
exclusively' for `strictly charitable purposes,' within any
reasonable intendment of our Constitution and statute.
**975 [lll Lastly, but far from the least significant factor

in determining whether or not the property is being used for
a charitable purpose, is this: Is Highland West performing
*501 what would otherwise be a governmental function?

The justification for charitable tax exemption, especially

insofar as the rights of the body politic are involved, is that

if the charitable work were not being done by a private party,

it would have to be undertaken at public expense. Ketnp
v. Pillai- of Fire, 94 Colo. 41, 27 P,2d 1036. This is the
controlling difference between the case at bar and Bishop &

Chapter of Cathedral of St. John the Evangelist v. Treasurer,

supra, upon which plaintiffs in error strongly rely. In the

Bishop case, a church-owned `Home for Consumptives,' with

paying residents but operated on a non-profit basis, was

held to be tax-exempt. But the residents were physically

afflicted persons, whose disease then required their isolation

from the community. If the church had not provided a

special residential facility, the government would have had
the obligation to do so.

Although care for the aged is a proper concern of government,

governmental obligation does not extend to the care of

physicallv and financially independent elderly persons who

alone can qualify for admission to Highland West. `The

futnishing of homes to older adults is not in itself a charitable
purpose.' Hilltop Villa,e, Tnc. v. Kertville Tnd. Sch. Dist.,

410 S.W.2d 824, ati'd, 426 S.W.2ci 943 (Tex.). And the

fact that Colorado has construed 'charitable' as used in our

Constitution and pertinent statutes to include both public and

private chatity, does not alter the basic standard: There must

The question as to whether or not tax exempt status should

be granted to senior citizens' homes, substantially comparable

to the operation here considered, has been decided by courts

in a number of other states. Some of the more recent cases

holding such homes to be tax exempt, because used for a
`charitable purpose,' are *502 In re Tax Appeals of U'nited
Presbyterian Homes ot' Presbyteny of Huntingdon, 428 Pa.

145, 236 A.2d 776, Bozeman Deaconess Foundation v. Ford.

439 P.2d 915 (Mont.), Fredericka Home for the Aaed v. San

Die *o Counry, 35 Cal,2d 789, 221 P.2d 03,. FIolding such
homes are not tax exempt, because not used for a 'charitable

purpose' within the context of constitutional and statutory

tax exemption provisions, are the following recent cases:

People ex rel. Nordlund v. Ass'n of Winnebago Home for

Aged, 237 v.f:.2d 533, ([il.), ;4fethodist Old Peoples Tiome

v. Korzea, 39 ll[.?d 149, 233 N,E..2d ^,37, Crestview of

Ohio, fnc. v. Donahue, 14 Ohio St.2d 121, 236 N.F..2d 668;

Application for Exetnption of Real Propertv frotn Taxation by

Lutheran SettiorCitp, inr„ 9 Ohio St.2d 15 t, 224 N.E.2d 352;

Hil[t.op Village, Inc. V. Kerrville [nd. Sch. Dist., 410 5.4V.2d

824 (Tex., Civ.App., affd, 426 S.W.2d 943 (Tex., Sup.Ct.),

ti1ountain View ilomes, Tnc. v. State Tax Commissi.on, 77

N.M. 649, 427 P.2d 13. But a mere tally of authorities cannot
be persuasive as to the disposition of this case. Each claim for

tax exemption must be determined upon the facts presented

and in light of our constitutional and statutory provisions.

The church organizations and their individual members,

who sponsored incorporation of plaintiff in error United

Presbyterian Association for the purpose of building

Highland West, had a laudable purpose in building a fine and

suitable residence for senior citizens. Equally commendable

is the sponsors' desire to provide a congenial environment

for elderly persons, to plan social and recreational activities

compatible with their age and interests, and to enable them

to attend services of religious worship. But these are all

activities and services readily within the ability of any

organization or even individuals to perform. As one court

has characterized it, charity should have `spontaneity'-the

generous giving of one's talents and goods to those in need
thereof.

**976 We have carefully examined the record, including

all exhibits, and we find that quid pro quo permeates the

entire operation of Highland West. This in no way *503 is

.._ ,..^...^..^ .,. _e...-. . __
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a derogation of an excellent residential stntcture for elderly ^^^d West for 1964, 1965 and 1966, and restoring it to

persons, or of the manner in which it is operated. But where the tax rolls was correct.

material reciprocity between alleged recipients and their Judgment affirmed.

alleged donor exists-then charity does not.

For the reasons we have stated in this opinion, we hold

the property of United Presbyterian Association, known as

Highland West, is not used solely and exclusively for strictly

charitable purposes within the meaning of our Constitution

and is therefore not entitled to exemption from tax. Therefore,

the trial court's judgment vacating the tax exempt status of

McWILLIAMS, J., dissenting.

KELLEY, J., not participating.

Parallel Citations

448 P.2d 967

End of Document Q 2014 Themson Reuters. No claim to original US. Government Works.
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4g4 Mass. 96
Supreme Judicial Court of Massachusetts,

Suffolk.

WESTERN MASSACHUSETTS

LIFECARE CORPORATION

V.

BOARD OF ASSESSORS OF SPRINGFIELD.

Argued Nov. 6, 2000. I Decided May u, 2001.

Non-profit taxpayer appealed decision of the Appellate

Tax Board denying charitable exemption for property of

continuing care retirement community. The Supreme Judicial

Court, Sosman, J., held that: (I) operating the community

for the elderly did not serve a charitable purpose and did not

entitle the taxpayer to an exemption from property taxes, and

(2) the taxpayer failed to show overvaluation.

Affitmed-

West Headnotes (18)

[1]

[2l

131

Taxation

d-- Presumptions and Burden of Proof

The burden of establishing entitlement to the

charitable exemption from property taxes lies

with the taxpayer. M.G.L.A. c. 59, g5.

3 Cases rliat cite this headnote

Taxation

4- Presumptions and Burden of Proof

Any doubt must operate against the one claiming

a tax exemption, because the burden of proof

is upon the one claiming an exemption from

taxation to show clearly and unequivocally that

he comes within the terms of the exemption.

3 Cases that cite this headnote

Taxation

4t° General Rules of Constructiott

Exemption from taxation is a matter of special
favor or grace; it will be recognized only where

the property falls clearly and unmistakably

within the express words of a legislative

command.

Cases that cite this heaetnote

[41 Taxation

Q-- Character. Purpose, and Activities of

Institutions: incidence of Benefits

The mere fact that the organization claiming

exemption has been organized as a charitable

corporation does not automatically mean that it is

entitled to an exemption for its property; rather,

it must prove that it is in fact so conducted that in

actual operation it is a public charity. M.G.L.A.

c.i9,§ S.

5 Cases that cite this headnote

[a1 Tasation

0- Character, Ptu-pose, and Aetivities of

Institations; Incidence of$enefits

An institution is "charitable" within the meaning

of the charitable exemption from property taxes,

if the dominant purpose of its work is for the

public good and the work done for its members

is but the means adopted for this purpose; but if

the dominant purpose of its work is to benefit its

members or a limited class of persons it will not

be so classed, even though the public will derive

an incidental benefit from such work. M.G.L.A.

0 59, § 5.

I Cases that cite this headnote

[6] Taxation

Q- Charitable or Benevolent Institutions,

and Property Used for Charitable Purposes in

General

Although many activities and services are

commendable, laudable, and socially useful,

they do not necessarily come within the

definition of "charitable" for purposes of the

exemption from property taxes. M.G.L.A, c. 59,

§ S-

Cases that cite this headnote
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171 Taxafion

TTealth Care Facitities and Institutions

Operating a continuing care retirement

community for the elderly did not serve a

charitable purpose and did not entitle a non-profi t

corporation to an exemption from property taxes;

the benefits of housing and health care flowed

to applicants who passed stringent health and

fmancial requirements and were unavailable to

a sufficiently large segment of the population to

qualify as a charity, and the residents would not

require government assistance in the absence of
the corporation. M.G.L.A. c. 59, § 5.

served must be fluid and must be drawn from
a large segment of society or all walks of life.
M.G.L.A. c. 59, § 5.

4 Cases thirt citc this hcacl.not4

1111 Tasation

s- Character. Purpose, and Activities of

hlstitutions; Incidence of Benefits

Selection requirements, financial or otherwise,

that limit the potential beneficiaries of a
purported charity will defeat the claim for
exemption from property taxes. vt.Ci.L.A. c. 59,
§ i.

6 Cases that c:te this headnnte

(ltl Taxation

Character, Purpose. and Activities of
Institutiens; Iucideuce of Benefits

The test for the charitable exemption from

property taxes requires a benefit to a sufficiently

large or indefinite class so that the community is
benefited by its operations. M.G.L.A. c. 59, § 5.

Cases thal ciie this ficadnoto

t9l Taxation

;^- Character, Purpose, and Acti,0ties of
Institutions; Incidence ofBenetits

An organization operated primarily for the

benefit of a limited class of persons, such that the

public at large benefits only incidentally from its

activities, is not "charitable" within the meaning

of the charitable exemption from property taxes.
M.G.L.A. c. 59, § 5.

2 Cases that cite this headnot•,;

1101 "1'axation

Character, Purpose. and Activities of

Tnstitutions; Incidence of Benefits

While there is no precise number of persons

who must be served in order for an organization
to claim charitable status for exemption from

property taxes, and at any given moment an

organization may serve only a relatively small

number of persons, menibership in the class

Cases that cite this headncita

(121 Taxation

i;- Character. Purpose, and Aetivitics uf
lnstitutions; Incidcnce of Benefits

An organization does not necessarily have to

serve the poor or the needy in order to qualify

for the charitable exemption from property taxes.
M.G.L.A. c. 59. § 5.

2 C'ases tha: cite this heaclrAOte

1131 Taxation

Qk- Property Leased or Otherwise Used for
Profit

The fact tttat an organization charges fees for its
services does not preclude a determination that

the organization is charitable for purposcs of an
exemption from property taxes. Nf.G.L.A., c. 59,
§ 5.

2 Cases that cite this headnote

[l4) Taxation

*- Cltaracter. Putpose, and Act:ivities of

fnstitutions; fncidence of Benefits

An organization that has expressly limited its

services to those who are financially well off is
not charitable for purposes of an exemption from

property taxes. \4.G.L .A. C. 59, § ;.

I Cases that cite this headnote

.......... ..,
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[15] Taxation

0-- Character, Purpose, and Activities of

Institutions; lncidenee of Benetits

A factor in whether an organization in fact

operates as a public charity and is entitted to an

exemption from property taxes is whether the

operation of the program or institution lessens

any burden government would be under any

obligation to assume. M.G.L.A. c. 59, § 5.

3 Cases that cite this headnote

[16j Taxation

40- Valuation

Taxpayer failed to show overvaluation of its

property after expert withdrew opinion on cross-

examination and Appellate Tax Board correctly

treated an expert in operation and management

of long-term care facilities as unqualified to

value the taxpayer's continuing care retirement

community.

I Cases that eite this headnote

Attorneys and Law Firms

**99 *96 John M- Lyuch (Stephen W. DeCourcey with

him), Boston, for the defendant.

Jel2rey P. Allen, Boston, for the plaintiff.

The following submitted briefs for amici curiae:

M. Robert Dushman, Jeffrey M. Sacks, Elissa M. McMillen

& Stephanie M. Tavema, Boston, for Rogerson Communities

& others.

James F. Sullivan, Jennifer Dopazo, Brookline, & Thomas J_

Urbelis, Boston, for Massachusetts Association of Assessing

Officers & others.

Martin J. Newhouse & Elaine J. Goldenberg, Boston, for The

Cambridge Homes, Inc., & others.

Present: MARSHALL, C.J., GREANEY, IRELAND,

SPINA, & SOSMAN, JJ.

Opinion

*97 SOSMAN, J.

1171 Taxation

$- Presumptions

Taxation

Q-- Burden of Proof

The taxpayer bears the burden of showing the

property is overvalued, and the Appellate Tax

Board may presume the validity of the valuation

unless the taxpayer has sustained the burden of

proving the contrary.

I Cases that cite this headnote

[18] Tasation

Q-- Weight and Sufficiency of Evidence

On a motion to dismiss at the close of the

taxpayer's case, the Appellate Tax Board may

engage in weighing the evidence to determine

whether the party bearing the burden of proof has

met that burden.

1 Cases that cite this ]leadnote

Westem Massachusetts Lifecare Corporation (Western) has

appealed from a decision of the Appellate Tax Board (board)

rejecting Westem's request for a property tax abatement.

Western claims that it is entitled to a charitable exemption

pursuant to G.L. c. 59, § 5, Third. If not exempt, Western

further claims that the assessment by the board of assessors

of Springfield (assessors) overvalued the property. We

transferred its appeal to this court on our own motion.

We agree with the board that Western is not entitled to

the charitable exemption of G.L. c_ 59, § 5, Third, and

that Western has not carried its burden of establishing

overvaluation. We therefore affirm the board's decision.

1. Facts. Western's claim of charitable exemption was

submitted to the board on a statement of agreed facts, which

we now summarize. Westem is a corporation organized

pursuant to G.L. c. 180. Since **100 1993, Westem has

been exempt from Federal income tax as an organization

classified under § 501(c)(3) of the Internal Revenue

Code. As set forth in its articles of organization, Western

was formed "exclusively for charitable purposes and, in

furtherance thereof, to provide housing, nursing care, social

and recreational services and other related services designed

`^`A^TI^,^t3^^Y^ _• Lv
rtt ,.-^ ^,^_. .........

............... .....^.._..,^.,^....,...,. ^
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to meet the special needs of the elderly in order to enable them

to maintain their independence."
stay briefly in the skilled nursing facility and then move back
to their own units.

In 1990, Western entered into a long-temr ground lease for

the property at 807 Wilbraham Road, a site belonging to

Springfield College, which is also a nonprofit corporation

organized under G.L, c. 180. Under the lease, Western is

responsible for all real estate taxes.

Western constructed a continuing care retirement community

on the Wilbraham Road property, which operates under

the name "Reeds Landing." Reeds Landing opened for

occupancy in September, 1995. The facility provides housing

and services to elderly residents in 117 "independent living

units" (ILUs), fifty-four "assisted living units" (ALUs), and a
forty-bed skilled nursing facility. Common facilities include

formal and informal dining rooms, recreation rooms, lounges,
library, beauty and *98 barber shop, convenience store,

coffee shop, and gift shop. 1 In its promotional materials,

Western describes Reeds Landing as a "luxury residential

complex" offering a "safety net" of services and support for
the elderly.

The 117 ILUs at Reeds Landing comprise forty-four per

cent of the total space at the complex. The units vary from

one-bedroom apartments to two-bedroom cottages with a

den, deck, and garage. The layout of the ILUs is intended

to accommodate the decreased sensory acuity and mobility

of aging persons, enabling them to maintain an essentially

independent life style. Services available to ILU residents

include fifteen to thirty meals a month, biweekly light

housekeeping, weekly linen and towel service, trash removal,

unit and grounds maintenance, local scheduled transportation,

assistance filling out insurance forms, arranging for inpatient
hospital care, and exercise programs.

Western does not provide health care to residents of the ILUs.

Residents may visit the Wellness Center clinic for routine

examinations and minor health problems, but that clinic

is independently owned and operated and charges its own

separate fees. Residents may also arrange for private medical

care to be provided in their individual units. Residents are

required to apply for Medicare insurance benefits and to

maintain supplemental health insurance satisfactory to Reeds

Landing management. Residency in the ILU includes the

"LifeCare Benefit," which grants ILU residents the right to

transfer to an assisted living unit or to the skilled nursing

facility if such a transfer becomes necessary. If skilled nursing

is needed on a temporary basis, residents of ILUs may also

Applicants seeking admission to an ILU at Reeds Landing

must be at least sixty-five years old (or the spouse of a person

at least sixty-five years old), must satisfy the resident review

committee (consisting of three Western board members) that

*99 they are healthy and capable of caring **101 for

themselves, and must demonstrate that they have the financial

ability to pay both the entrance fees and the monthly service
fees.

The initial entrance fees for ILUs range from $100,200 (for

the smallest one-bedroom apartment) to $230,500 (for a two-

bedroom unit with den and balcony). These fees are partially

refundable when a resident vacates Reeds Landing, with the

refund amount declining by one per cent for each month of

residence. An applicant can opt for a guaranteed refund of

eighty-five per cent, but that option increases the initial entry

fees to a range of $128,200 (for the one-bedroom unit) to

$290,200 (for the largest unit). All entrance fees are increased

by $15,000 if a second occupant will reside in the unit. The

monthly service fees range from $ 1,325 (for the smallest unit)

to $2,050 (for the largest unit), plus an additional $475 a

month for any second occupant. 2

Applicants must demonstrate that they have sufficient assets

with which to pay the entrance fee and that, from remaining

assets, they will have sufficient stable income to meet

the ongoing monthly service fees. In order to qualify, an

applicant's monthly income must be at least one and one-half

to two times the monthly service fee. If the applicant's income

is less than one and one-half times the monthly fee, admission

will be denied unless the applicant demonstrates adequate

assets sufficient to cover all projected costs or provides a

guarantee of payment from a person or organization ofproven

means. While Reeds Landing has a policy of not displacing a

resident solely because the resident later becomes unable to

pay the fees, the financial screening criteria are such that, to

date, no resident has been unable to meet the monthly fees.

There are fifty-four ALUs at Reeds Landing. The ALUs are
designed for elderly persons who require some assistance
with normal daily activities, such as bathing, dressing,
and taking medications. Certain of the ALUs are designed
for persons with impaired memory, providing specialized
security and safety features for such residents.

t •:7. ?Li^ P:., E^3i1 .,..,, I_; - riF ^ ^ . =.J,,,. ., " }>'`,a" ,. . ^,._...._...^
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Residents transferring from an ILU to an ALU pay a

slightly *100 increased monthly fee (reflecting the increased

number of meals provided), but are not charged any further

entry fee for that transfer. Persons seeking initial entry

into a Reeds Landing ALU must demonstrate acceptable

health, and must have the financial means to pay the ALU

entrance fees and monthly charges. If a new ALU resident

contracts for the LifeCare Benefit (that guarantees access

to the skilled nursing facility at no additional charge), the

entrance fee is $75,000, and the monthly service fees range

from $2,200 to $2,800. Applicants may also enter an ALU

without the LifeCare Benefit and avoid all entrance fees, but

the monthly fees for such ALU residents are higher ($2,700

to $2,800). Monthly fees for residents in the ALUs adapted

for the memory impaired range from $3,250 to $3,500.

The same measurements are used to determine whether an

ALU applicant meets Reeds Landing's financial criteria (i.e.,

sufficient assets to pay the entrance fee and a stable monthly

income of at least one and one-half to two times the monthly

service fees).

The skilled nursing facility (SNF) is a forty-bed long-term

care facility providing nursing care to residents twenty-four

hours a day. SNF residents have all of their meals provided for

them, andmany **102 require assistance with feeding. They

also receive their medication from a licensednurse. Residents

of the ILU and those in the ALU with the LifeCare Benefit

are entitled to transfer to the SNF if such a transfer becomes

necessary. Former ILU residents pay their regular monthly

fees with an increase for the additional meals provided.

Former ALU residents who opted for the LifeCare Benefit

pay the same monthly fee they were charged in their ALUs.

To the extent beds are available, members of the general

public may use the SNF on a per diem basis.3 Westem

is a party to a Medicare provider agreement for the SNF

and may not deny admission to the SNF based on source

of payment. However, with residents of 117 ILUs (plus

those ALU residents who opted for the LifeCare Benefit)

all guaranteed access to the same forty-bed nursing home

facility, the board inferred that access to the SNF was, as

a practical matter, only available to *101 those who had

entered Reeds Landing by way of an ILU or an ALU (and

thus had already paid substantial entry fees). There was no

evidence that anyone who had not been a resident of an ILU

or ALU had ever been admitted to the SNF.

On January 30, 1998, Western applied to the assessors for an

abatement of its property taxes, claiming that it was entitled

to a statutory exemption for the Reeds Landing property or,

in the alternative, that the property had been overvalued. The

application was denied and Westem filed a timely appeal with

the board. The board bifurcated the appeal, considering first

the claim of exemption (which was submitted on a statement

of agreed facts), and then hearing evidence on the issue of

overvaluation. After Western presented its evidence of value,

the assessors moved for a directed verdict. On November 25,

1998, the board issued its decision, ruling that Western was

not entitled to the charitable exemption and that Western had

failed to meet its burden on the claimed overvaluation. At

Westem's request, the board then issued findings of fact and

a report. The present appeal followed.

2. Charitable exemption under G.L. c. 59, § 5, Third.

Western contends that, based on the agreed facts, it is entitled

to an exemption from taxation on the property at Reeds

Landing and that the board therefore erred as a matter of

law in denying that exemption. Real estate owned by a

"charitable organization" and occupied by another charitable

organization "for the purposes of such other charitable

organization" is exempt from taxation under G.L. c. 59, §

5, Third. The term "charitable organization" is defined as

"a literary, benevolent, charitable or scientific institution or

temperance society incorporated in the commonwealth." Id.

However, "[i]f any of the income or profits of the business of

the charitable organization... is used or appropriated for other

than literary, benevolent, charitable, scientific or temperance

purposes," the property shall not be exempt. Id.

[11 [2J [3] The burden of establishing entitlement to the

charitable exemption lies with the taxpayer. ,Vetiv Englnnd

Legal Found. v: BUstort, 423 Mass. 602, 609, 670 N.E.2d 152

(1996). "Any doubt must operate against the one claiming

tax exemption, because the burden of proof is upon the

one claiming an exemption from taxation to *102 show

clearly and unequivocally that he comes within the terms of

the exemption." Boston Symphonv Orchestru, Ine. v. Boarci

af Assessors qf Boston, 294 Mass. 248, 257, 1 N.E.2d 6

(1936). "Exemption from taxation is a matter of special

favor or grace. It will be recognized **103 only where the

property falls clearly and unmistakably within the express

words of a legislative command." ;ussuchusetts 19ed. Soc};

r. Assessors of $ostorr, 340 I4Tass. 327, 331, 164 N.E.2d 325

(1960), quoting Boston Clram(rer•ofCornnaerce v, Assessors

of B«star, 315 Mass. 712, 716, 54 v.E.2d 199 (1944).

See Spriregfielu' I'oung rUlens Christian :3ss'n v. Board of

.4.sses.sors of Spt•inglleld, 284 Mass. 1, 5, 187 N.E. 104 (1933)

t,., ..S .t. , ' .. . .... C_. ,.. ,,. 3t. ,^.3E _
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("Exemption from taxation is to be strictly construed and

must be made ta appear ciearly before it can be allowed").

[4] The mere fact that the organization claiming exemption

has been organized as a charitable corporation does not

automatically mean that it is entitled to an exemption for

its property. See .-Irnerican Inst. /or Ecor>orrelc Research v.

4sse.ssor.5 ot" Great Barrirtgton, 324 Mass. 509, 513, 87
v.L;.2d 186 (1949); Biocktore Knights ol' Calnnehtes Bldg
=t.ss'n. lrec, i , , Assessors oJ73r-ockaon, 321 Mass. I ( 0 . 1 i 3-1 l4.

72 N.E.2d 406 (1947). Rather, the organization "must prove

that it is in fact so conducted that in actual operation it

is a public charity." .Iucob's Pillow Dance Festiva(. Inc, v.

Assessors of'Becke.t, 320 Mass. 3I1, 31 3, 61) N,G.2d 463
(1946). See C?tmmingion Scrh. cifthe Arts, Inc. v. Board oj'

;ls.se„sors ofCrenemino on, 373 Mass. 597. 599, 369 N E2d
45 ,' (1977); ;4lassncrrusetls r41ed. Socc'v s-. Assessors c^f Boston,
siep-u at 332. 164 N,F„2d 325. See also H-C Health Sers-s..
Iuc, v. Board o/'Ahssessors ofS Hcrdley, 42 ,Llass.App.C:t. 596.
599, 678 N,E.2d 1339 (1997) ( that corporation not organized
under G.L. c. 180 did not preclude charitable exemption

because critical issue was "how the organization desctibes

itself, and what in fact it does").

[51 [6] "A charity, in the legal sense, may be more fully
defined as a gift, to be applied consistently with existing
laws, for the benefit of an i.ndefinite number of persons,
either by bringing their minds or hearts under the influence
of education or religion, by relieving their bodies from
disease, suffering or constraint, by assisting them to establish
themselves in life, or by erecting or maintaining public
buildings or works or otherwise lessening the burdens of
government." Boslon Chamber oj' Coerimer•c•e v. Assessors
qf Bo:storr, supra at 716, 54 N.E.2d 199, quoting Jackson
v, Phillips, 96 Mass. 539, 14 Allen 539, 556 (1867). "An

institution will be classed as *103 charitable if the dominant
purpose of its work is for the public good and the work done
for its members is but the means adopted for this purpose.
But if the dominant purpose of its work is to benefit its
members or a limited class of persons it will not be so classed,
even though the public will derive an incidental benefit from
such work." Mew• Fn^land Le;nl Fonnd, v, 4aston, supret
at 609-610, 670 N,E.2d 152, quoting A-lassache<setts .t1ed.
Soc'}, v: Assessors of Boston, suhra at 332, 164 N,E.2d
325. While the potential list of activities that may qualify
as charitable in nature is very broad, "the more remote the
objects and mcthods [of expressing charity] become from
the traditionally recognized objects and methods the more
care must be taken to preserve sound principles and to avoid

unwarranted exemptions from the burdens of govemment."
Boston Chaneber oJ Commerce v . Assessors o/ Boston, .supra
at 718, 54 N.L2d 199. Thus, although many activities and
services are commendable, laudabie and socially useful, they

do not necessarily come within the definition of "charitable"
for purposes of the exemption. See (d (denying exemption
to chamber of commerce "[a]lthough no doubt its work

is highly commendable and of great public benefit .. ");
Itassachusetes rLfed. Soc:'l v, .:2ssessors o/` Boston, suhi-a
at 333, 164 l.E.2d 325 (denying **104 exemption to
professional association despite "most laudable" goal of
improving medical profession).

[7] Western contends that Reeds Landing serves a charitable

purpose, namely, the provision of housing and health care to

the elderly in a setting that offers them independence, dignity,

and security. The provision of health care has been recognized

as a traditional charitable purpose, see Harvard ConimunitJ
Health Plan. Inc. v. Boarct q f Assessors of Cambridge, 384
Mass, 536, 543, 427 N.E,2d 1159 ( 1981), as has the provision
of nursing home care for the elderly, see H-C Health Servs.,
Inc. v. Assessors of S. Hadley, supra. The board has also

recognized as charitable the provision of housing, personal

assistance, and supervision to meet the special needs of

elderlypersons. See Island Elderly Hous., Inc. v. Assessors of
Tisbury, 20 Mass.App. Tax Bd. Rep. 232 (1997).

[S] (91 [10] [111 Elowever, the operation of Reeds
Landing fails a critical component of our tests for charitable

exemption from property taxes, namely, that the persons
who are to benefit must be "of a sufficiently large or
indefinite class so that the community is *104 benefited
by its operations." Harvard Community Health Plan, Inc. v.
Assessors of Cambridge, supra. An organization "operated
primarily for the benefit of a limited class of persons," such

that "the public at large benefit[s] only incidentally from [its]
activities," is not charitable- Cummington Sch. of"the Aras,
Inc, v. Assessors of"C'urne:7ington, snpra at 600, 369 N.E.2d
457. While there is no "precise number" ofpersons who must

be served in order for an organization to claim charitable

status, and "at any given moment an organization may serve

only a relatively small number of persons," membership in

the class served must be "fluid" and must be "drawn from a
large segment of society or all walks of life." ;Veiv England
Legal Found. v, Boseon, supra at 612, 670 N<E:.2d 152. Thus,
selection requirements, financial or otherwise, that limit the

potential beneficiaries of a purported charity will defeat the
claim for exemption. See Boston Svvnphonv Orchestra, Inc.
v Astsessors of Bostou, supr-a at 255-256, 1 N.Ei.2d 6 (where

,..... ..a^. . .... ,._. .-.y _. _. ... M ._. .,....^, , ^ :^^^A^ f ? r _ .._.....,.,. ...... _...^------- .^...a^
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substantial admission fees and practice of giving preferences

to season ticket holders meant that educational benefits of

concerts were not available to large segment of the public,

charitable exemption was properly denied).

The benefits afReeds Landing are limited to those who pass

its stringent health and financial requirements, requirements

that make most of the elderly population ineligible for

admission. The class of elderly persons who can pay an

entrance fee of $100,000 to $300,000 and have, from their

remaining assets, monthly income of $2,000 to $7,000 is a

limited one, not a class that has been "drawn from a large

segment of society or all walks of life." New England Legal

FouncL v. Boston, supra.

rich, who would wish to avail themselves of the benefits of

[the school] upon the [price] prescribed").

Reeds Landing is not, in light of its entrance requirements,

available to a sufficiently large segment of the population to

qualify as a charity under our case law. Rather, it provides

a very valuable service to persons whose income and assets

are sufficient to show, at the time of entry, that they will

in all likelihood be able to afford a "luxury" residence for

the remaining years of their lives. This form of addressing

the needs of the elderly, however much it may benefit those

fortunate enough to qualify for it, is indeed "remote" from our

traditional concept of charity. Boston ChamGer of Commerce

v. Assessors of'Bostoa. supra at 718, 54 N.E.2d 199.

[12] [131 [14] An organization does not necessarily [15] Anotber factor to be considered in determining whether

have to serve the poor or the needy in order to qualify an organization in fact operates as a public charity is

for the charitable exemption. See id. at 609, 670 N.E.2d whether the operation of the program or institution "lessen[s]

152; Narr•nrd Cornmunitv Health Plan. Iric. r. Assessors af any burden government would be under any obligation

Cambridge, supra at 543, 427 N.E.2d 1159; :Uassachusetts to assume." Id. at 717, 54 N.E,2d 199. The fact that an

slfed. Soc'}- 1-. Assessors of Boston, supra at 331, 164 N.E.2d organization provides some service that would, in its absence,

325. Similarly, the fact that an organization charges fees have to be provided by the government "is frequently put

for its services does not preclude a determination that the forward as the fundamental reason for exempting charities

organization is charitable. See Board ofAs.sessors of Boston from taxation." Id. See Board of'Assessors of'Quincy *106

v. Gar-land Sch. of Hon:e ,LTialting, 296 \+tass, 378. 389, 6 v. Cunninghani Fourrd.. 305 i4lass_ 411, 418, 26 N.E.2d

N.E.2d 374 (1937); Mew England Saititar•ium v, Inhabitants 335 (1940); Boston 5vmphonv Orchestra, Inc. s;, Board

ofStoneham, 205 ylass. 335, 342, 91 N.E. 385 (1910). Thus, of .4ssessors of Boston, supra at 256. 1 N.E.2d 6. Reeds

the fact that Reeds Landing is not expressly designed to meet Landing does not lessen the burdens of government in any

the needs of the **105 indigent, and the *105 fact that appreciable way. The vast majority of its residents enjoy

its fees are substantial, would not automatically defeat the sufficient good health to live independently (a prerequisite

claim for exemption. However, the organization's services for admission to an ILU), all of its residents must have

must still be accessible to a sufficiently large and indefinite significant assets and income with which to meet the Reeds

class of beneficiaries in order to be treated as a charitable Landing fee schedule, and all of its residents must maintain

organization. An organization that has expressly limited its adequate health insurance. This is not a population that,

services to those who are financially well off does not meet but for the operation of Reeds Landing, would be requiring

this test. See New England Sanitarium v. Stoneham, supra govemtnental assistance with housing or health care.

at 341, 91 N.E. 385 ("a trust for the exclusive benefit of

the least wealthy of a well to do or prosperous class could Where Western did not meet its burden of proving "clearly

not be sustained as a charity"). See also Boston Symphony and unequivocally" that it was entitled to the charitable

Orche•stra, Irac. v, Board of'Assessors of Boston, supr•a at exemption, the board committed no error in denying the

256, 1 N.E.2d 6 (high price of tickets "makes it doubtful exemption. Boston Syrrsphorty Orchestra. hzc, v: Board of

whether the benefits are extended to the poor as well as to Assessors qf BOStorl, supra at 257, 1 N.E.2d 6.

the rich"). Cf. Assessors qf Boston v. Gcrrfand Sch. of Honre

tWcrking, supra at 389, 390, 6 N.E.2d 374 (although '`[i]t may [16] [17] 3. Valuation. In the altemative, Western contends

be ... that an educational institution exclusively for the benefit that the property is overvalued and that the board erred in

of the rich is not a public charity," school's exemption was upholding the assessors' valuation. The taxpayer bears the

sustainable where "[t]here well might be a large number of burden of showing the property is overvalued, and the board

persons, many of whom would not ordinarily be regarded as may presume the validity of the valuation unless the taxpayer

has sustained the burden **106 of proving the contrary. See

7
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correctly ruled that Western had not sustained its burden of

proof with respect to overvaluation.

Western's first proffered valuation expert expressed an

opinion of value during his direct examination, buL during

cross-examination, withdrew that opinion. After being

confronted with various flaws in his analysis, the proffered

expert acknowledged that he was not qualified to render any

opinion. 4 Westem could not meet its burden of proof by

reference to an opinion that was withdrawn by the expert_

Westem then called another witness whose expertise was

in operation and management of long-term care facilities,

such as nursing homes. Based on his experience and training,

he could assess the value of a long-term care enterprise.

However, he had *107 no training or experience in real

estate or real estate valuation, and no experience in the sale

of real estate. On that basis, the assessors objected to the

witness's qualifications, arguing that he was not qualified to

express an opinion on the value of the property. The board

reserved ruling on the issue of the witness's qualifications,

expressly stating that it would hear the witness's opinions

de bene. As previewed in the battle over the witness's

qualifications, the witness went on to express an opinion

as to what he would be willing to pay, or what he

would recommend that a client pay, for the Reeds Landing

enterprise, not an opinion of the value of the real estate. At

the conclusion of the testimony, the assessors moved to strike

the opinion, and the board took that motion under advisement.

At the conclusion of Western's presentation of evidence, the

city moved to dismiss on the ground that Westem had not
sustained its burden of proof.

In its findings of fact and report, the board ultimately ruled
that the health care expert "was not qualified to value the
subject real property." With the first witness's opinion of
value having been withdrawn and the second witness not
qualified to render an opinion on the relevant issue, the board

[181 However, citing to another reference in the board's

ruling to the effect that it had given the health care

expert's opinion "little weight," Western argues that the board

erroneously engaged in weighing the evidence and assessing

credibility on a motion to dismiss. Western's argument is

unavailing. The board's conclusion that the witness was "not

qualified" to value the property is unambiguous (and well
supported). Where the entirety of the witness's testimony

had only been taken de bene, reserving ruling on whether

the witness was qualified, the later decision that the witness
was not qualified effectively struck the witness's testimony.
Moreover, where the board itself is the finder of fact, we have
noted that a motion to dismiss at the close of the taxpayer's
case is akin to a motion under viass. R. Civ. P. =11(b)(2),
365 Mass. 803 (1974)_ See General Elec:. Co. v. Board of
As.ce.csars oJ'Lyrra, 393 N\4ass. 591, 599 n, 3, 472 N,E.2d
1329 (1984). On such a motion, the board may engage in

weighing the evidence to *108 determine whether the party

bearing the burden of proof has met that burden. "In granting

a motion to dismiss at the close of evidence in a nonjury trial,

a judge is entitled to `tveigh the evidence and resolve **107
all questions of credibility, ambiguity, and contradiction in
reaching a decision.' " Delano Groiver•s' C.oop. YPinery v,
5uprerrde bVifte Co., 393 Mass. 666, 676. 473 N.E.2d 1066
(1985), quoting Ryan. Elliott & Cv, v. Leggat, <klcCrril &
GVerrrer, Irzc.. 8\rfass.App.Ct. 686, 689, 396 N.E?d 1009
(1979). To the extent, if any, that the board engaged in

any "weighing" of the expert testimony, there was nothing
improper in such weighing.

Decision of the Appellate Tax Board affirmed.

Parallel Citations

747 N.E.2d 97

Footnotes

1 Springfield Institution for Savings operates a banking office at Reeds Landing for the convenience of residents and Western

employees. There is also a medical clinic (Wellness Center) operated by an independent provider that sets its own fees. The parties

agree that the premises occupied by these two for-profit enterprises would not qualify for any charitable exemption.

2 In its agreements with residents, Westeru reserves the right to adjust the monthly fees "on the basis of its experience" or to retlect
changes in costs.

2 Charges are $1E5 a day for a semi-private room and $185 per day fer a private room.

4 Despite this unambiguous withdrawal of the opinion, Western now argues that the original opinion is somehow still in evidence and

that the board erred in refusing to consider it. The argument is specious. The witness not only withdrew the opinion, but disclaimed
his own qualifications and left the liearing prior to the completion of his cross-examination.
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315 Mass. 712
Supreme Judicial Court of Massachusetts, Suffolk.

BOSTON CHAMBER OF COMMERCE
V.

ASSESSORS OF BOSTON.

March 28,1944.

Appeal from Decision of Appellate Tax Board.

Petition by the Boston Chamber of Commerce against the
Assessors of Boston for abatement of taxes on petitioner's
personal property on the ground that it is exempt from
taxation. From a decision of the Appellate Tax Board
sustaining assessment, petitioner appeals.

Petition for abatement dismissed.

West Headnotes (5)

M

121

**199 Before *712 FIELD, C. J., and DONAHUE, QUA,
and DOLAN, JJ.

V'v`estt^/vNext" (D 2014 Thomson Reuters. No claim to originad U.S. Government Works.

131 Taxation
a-Presumptions and Burden of Proof

Burden of proving an exemption of property
from taxation is upon taxpayer claiming
exemption.

8 Cases that cite this headnote

141 Taxation
4-Charitable or Benevolent Institutions, and
Property Used for Charitable Purposes in
General

The word "benevolent," in statutory provision
relating to exemption from taxation, employed
in conjunction with the word "charitable", is
synonymous with that word and adds nothing to
it. M.G.L.A. c. 59 § 5, subd. 3.

11 Cases that cite this headnote

Taxation
6^-Actions to Reduce Assessment or Abate Tax

In proceedings to abate taxes, general findings
of appellate tax board are qualified and may be
controlled by findings of specific or subsidiary
facts which board makes in detail.

Cases that cite this headnote

Taxation
@-Creneral Rules of Construction

Exemption from taxation is matter of special
favor or grace, and it will be recognized only
where property falls clearly within express
words of a legislative command.

151 Taxation
6-Character, Purpose, and Activities of
Institutions; Incidence of Benefits

Boston Chamber of Commerce whose dominant
purpose is to promote business and trade and
foster good business practices and relations,
which has no shares of stock and divides no
profit among its members, but which is
conducted in part for profit of members, or, at
least, the question of lack of profit being
doubtful, is not a "charitable institution" whose
property is exempt from taxation. St.1909, c.
251, § 2; M.G.L.A. c. 59 § 5, subd. 3.

23 Cases that cite this headnote

19 Cases that cite this headnote
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Attorneys and Law Firms

**200 J. I. Kaplan and R. W. Meserve, both of Boston,
for taxpayer.

R. H. Hopkins, Corp. Counsel, of Boston, and W. A.
McDermott, Asst. Corp. Counsel, of Dorchester, for
assessors.

Opinion

QUA, Justice.

The Boston Chamber of Commerce appeals from a
decision of the Appellate Tax Board sustaining an
assessment for the year 1941 upon its tangible personal
property, consisting of office equipment and furniture.
The issue is whether the property was exempt from
taxation by *713 reason of the provisions of G.L.(Ter.Ed.)
c. 59, § 5, Third, which so far as material exempts
`Personal property of literary, benevolent, charitable and
scientific institutions and of temperance societies
incorporated in the commonwealth ***,' with the
qualification that `If any of the income or profits of the
busincss of the institution or corporation is divided among
the stockholders or members, or is used or appropriated
for other than literary, educational, benevolent, charitable,
scientific or religious purposes, its property shall not be
exempt.' The appellant contends that it is a benevolent
and charitable corporation.

it' The evidence is not reported. The Appellate Tax Board
made a general finding, stated to be from all the evidence,
that `the dominant purpose of the appellant is to foster and
promote good business and commerce in Boston and New
England and that its activities have been primarily
directed to that end.' The board further found that the
appellant's 'dominant purpose is to promote business and
trade and to foster good business practices and relations.'
The board ruled that `Worthy as this purpose may be,' it
did not bring the appellant within the class of charitable
corporations contemplated by the statute, and that `It does
not dispense `charity' as that term has been defined by our
courts.' The general findings of the board are explained
and qualified and may be controlled by findings of
specific or subsidiary facts, which the board made in
considerable detail. Commissioner of Corporations and
Taxation v. J. G. McCrory Co., 280 Mass. 273, 278, 182
N.E. 481; MacLeod v. Davis, 290 Mass. 335, 337, 338,
195 N.E. 315. It becomes necessary to examine the
subsidiary findings in order to ascertain whether the
appellant's activities really fall within the class of those
which by precedent and reason have become regarded as
benevolent and charitable.

The purposes for which the appellant was chartered are
set forth in the act incorporating it, St.1909, c. 251, § 2, in
these words, `The objects of the new corporation shall be
to promote the commerce, industry and public interests of
Boston, and of New England; to promote and regulate a
commercial exchange in the city of Boston; to acquire,
*714 preserve and disseminate business information; to
adjust controversies and misunderstandings; to establish
and maintain uniformity in commercial usages; and to
promote just and equitable principles of trade.' The
appellant has no shares of stock and divides no profit
among its members. There are various classes of
members, the more important of which are `resident
members' and `sustaining members.' Any person
interested in the development of Boston and New England
is eligible to be a member. Annual dues vary from $20 to
$40 according to the age of the member. The by-laws
provide that `firms, partnerships and corporations, being
obviously more benefited by the various bureaus of the
Chamber than individual members of the Chamber
generally are, may become sustaining members of the
Associated Bureaus of the Chamber by agreeing to pay
annually' the dues fixed by the by-laws for whichever
class of such sustaining membership the directors `may
determine to be fair and equitable in the case of such firm,
partnership or corporation, having in mind the
capitalization of the firm, partnership or corporation, the
volume of business done annually, the general value of
the work done by the various bureaus to the firms,
partnerships or corporations engaged in the particular line
of industry or commerce in question, and such other
factors as may seem to the Directors rectors pertinent.'
The annual dues for `sustaining members' vary from `not
less than $1,000' for class AA to $100 for class E.

The activities of the appellant are carried on by
committees and bureaus. Some of these are the following:
The bureau of conunercial and industrial affairs collects
and disseminates information relating to commerce and
industry with the object of improving business conditions
in the community. It endeavors to attract new industries to
Boston and to increase **201 the volume of general
business. Its services are available to the public. The
bureau of transportation studies land transportation,
especially in respect to freight. It endeavors to secure fair
rates and practices in order that Boston may compete
favorably with other parts of the contry. The civic bureau
collects facts relating chiefly *715 to taxation and
govemmental expenditures and supplies information to
governmental agencies regarding such matters. The
bureau of investigation and information secures and
makes available to business and professional men
information of great variety concerning business and

..................
,.hJext" rJ 2014 Thomson Rauters. No ciaim to originaf U.S. Gowerriment Works. 2
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commerce. The convention bureau fumishes information
and renders assistance to persons desiring to hold or
attending conventions in Boston in order to make Boston
attractive, interesting, and hospitable to attending visitors.
This service is utilized mainly by nonmembers and is
without charge. The Maritime Association, Inc., whose
members are members or the representatives of members
of the appellant, deals with rates, rules, and facilities for
shipping by water.

The appellant publishes a monthly magazine of
information about Boston and New England intended for
the promotion of better commerce and better industrial
living and working conditions. The by-laws provide for
the formation of `subordinate association[sl of the
Chamber' composed of members of the appellant for
`promoting the special trade, industry, business,
profession, or object in which they are interested.' There
are other associations of members, such as the executives'
club, the sales managers' club, and the junior executives'
club. These promote the main objects of the chamber but
emphasize problems of special interest to these groups.
The appellant occasionally holds luncheon and dinner
meeting at which well known leaders speak on topics of
general educational interest. These meetings are open to
members and to the public up to the capacity of the hall.
At these meetings prices for nonmembers are the same as
for members. There are also various forums and
conferences open to the public for the discussion of
problems of public interest.

The appellant is supported by the dues of its members and
by `contributions' of various corporations and firms
which constitute the `sustaining fund.' It is not clear
whether these `contributions' are the same as the `dues'
for `sustaining members' fixed as previously stated. In
1941 the `dues' amounted to $76,051.92 and
`contributions' *716 to the `sustaining fund' amounted to
$40,528.85. There are about two thousand members. The
secretary, who receives a salary of $11,000, is the only
paid general officer of the appellant, but the appellant's
total payroll is about $85,000 per annum, of which
$50,000 is paid in salaries to `the executive officers of the
various bureaus and committees.'

[21 i31 [41 Normally all property of a taxable nature should
contribute its proportionate share to the support of the
State. Exemption from taxation is a matter of special
favor or grace. It will be recognized only where the
property falls clearly and unmistakably within the express
words of a legislative command. Boston Society of
Redemptorist Fathers v. Boston, 129 Mass. 178, 180;
Boston Symphony Orchestra, Inc. v. Assessors of Boston,
294 Mass. 248, 257, 1 N.E.2d 6; Animal Rescue League

of Boston v. Assessors of Boume, 310 Mass. 330, 332, 37
N.E.2d 1019, 138 A.L.R. 110; City of Boston v. Quincy
Market Cold Storage & Warehouse Co., 312 Mass. 638,
654, 45 N.E.2d 959. And the burden of proving an
exemption is upon the taxpayer wha claims it. Assessors
of Boston v. Garland School of Home Making, 296 Mass.
378, 384, 6 N.E.2d 374. The word `benevolent' in the
statute, employed in conjunction with the word
`charitable,' is synonymous with that word and adds
nothing to it. Molly Varnum Chapter, D. A. R. v. City of
Lowell, 204 Mass. 487, 492, 90 N.E. 893, 26 L.R.A.,N.S.,
707; Assessors of Boston v. Garland School of Home
Making, 296 Mass. 378, 385, 6 N.E.2d 374.

151 The history and nature of charities in the law was
examined at length in the leading case of Jackson v.
Phillips, 14 Allen 539. In that case the then Mr. Justice
Gray said, `A charity, in the legal sense, may be more
fully defined as a gift, to be applied consistently with
existing laws, for the benefit of an indefmite number of
persons, either by bringing their minds or hearts under the
influence of education or religion, by relieving their
bodies from disease, suffering or constraint, by assisting
them to establish themselves in life, or by erecting or
maintaining public buildings or works or otherwise
lessening the burdens of government.' **202 Page 556 of
14 Allen. Plainly under this definition the Boston
Chamber of Commerce is not a charity. It distributes no
alms or relief. It has no religious aspect. Any educational
work *717 it may do is incidental and subordinate. It does
not erect or maintain public buildings or works. And it
does nothing that in any just sense can be said to exercise
any appreciable influence in lessening any burden the
government would be under any obligation to assume-an
accomplishment which is frequently put forward as the
fundamental reason for exempting charities from taxation.
Yet the activities enumerated in the foregoing defuution
taken from Jackson v. Phillips-relief, religion, education,
and public works-are still, in one form or another, the
characteristics which distinguish most charities.

But not all. It has come to be recognized that new objects
must be added in order to comprehend within the class of
charities a wide variety of gifts which represent a wholly
generous and unselfish devotion of wealth to uses which
benefit the public generally or whole classes of the public
and from which the donor derives no personal advantage.
New England Sanitarium v. Stoneham, 205 Mass. 335,
342, 91 N.E. 385; Springfield Young Men's Christian
Association v. Assessors of Springfield, 284 Mass. 1, 7,
187 N.E. 104; Boston Symphony Orchestra, Inc. v.
Assessors of Boston, 294 Mass. 248, 255, 1 N.E.2d 6. So
a fund to pay premiums for important discoveries in heat
or light (American Academy of Arts & Sciences v.

^h4f r,^,;v^^^t` c7 2014 Tlhu :z sonReisip_rq. No c(aim io or:gina 1.,, S. Coverzwment Works.
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Harvard College, 12 Gray 582), a gift for the promotion
of agricultural or horticultural improvements (Rotch v.
Emerson, 105 Mass. 431), a society for the prevention of
cruelty to animals (Massachusetts Society for the
Prevention of Cruelty to Animals v. Boston, 142 Mass.
24, 6 N.E. 840), a corporation to provide at moderate cost
a home for working girls who are not paupers (Franklin
Square House v. Boston, 188 Mass. 409, 74 N.E. 675), a
chapter of the Daughters of the American Revolution
which, in addition to education and relief work, promoted
historical research, aided in preserving historical sites and
inculcated patriotism (Molly Varnum Chapter, D. A. R. v.
Lowell, 204 Mass. 487, 90 N.E. 893, 26 L.R.A., N.S.,
707), a nonprofit sanitarium which admitted chiefly
patients able to pay (New England Sanitarium v.
Stoneham, 205 Mass. 335, 91 N.E. 385), a wood yard in
connection with a home for discharged prisoners (Conklin
v. John Howard Industrial Home, 224 Mass. 222, 112
N.E. 606), *718 and a trust to promote the best interests
of sewing girls in Boston (Bowditch v. Attorney General,
241 Mass. 168, 175, 134 N.E. 796, 28 A.L.R. 713), were
all held to be charities; while, on the other hand, a
corporation for the dissemination of theosophical ideas
was held not to be charitable (New England Theosophical
Corp. v. Assessors of Boston, 172 Mass. 60, 51 N.E. 456,
42 L.R.A. 281), and the Boston Symphony Orchestra was
held to operate in such a manner with relation to the sale
of tickets and other matters that its standing as a charity
was doubtful, and it could not obtain exemption. Boston
Symphony Orchestra, Inc. v. Assessors of Boston, 294
Mass. 248, 1 N.E.2d 6. See Newton Centre Woman's
Club, Inc. v. Newton, 258 Mass. 326, 154 N.E. 846.

Notwithstanding the law's acknowledgment of the
manifold new forms in which charity may find
expression, the more remote the objects and methods
become from the traditionally recognized objects and
methods the more care must be taken to preserve sound
principles and to avoid unwarranted exemptions from the
burdens of government. This statement becomes
especially pertinent where the alleged charity operates in
the fields of trade and commerce. It may be that the
promotion of trade and commerce in an abstract sense,
with the sole purpose of benefiting the public by a larger
and more efficient exchange of goods entirely divorced
from any attempt on the part of the promoters to augment
their own businesses to their own profit, might be so
carried on as to become a charity. A foundation for
industrial research for the sole purpose of discovering and
making generally available more efficient methods of
production and distribution might be a charity. But uf the
multitude of trade organizations and associations existing
today in all branches of industry and commerce it is
believed that few could pass the test.

In our opinion the Boston Chamber of Commerce is not
an exception. Although no doubt its work is highly
commendable and of great public benefit, and although
some of its activities, if they stood alone, might perhaps
be regarded as charitable in the legal sense, others which
may be of equal importance in the total effort cannot
**203 be so regarded. The endeavor to attract new
industries to Boston, *719 desirable as it is from a
Bostonian viewpoint, is not shown to be a charity under
any defmition of that word. The endeavor to place Boston
in a favorable competitive position with respect to
transportation rates and practices, even though such rates
and practices are to be `fair,' has little of the charitable
aspect. The promotion of `The special trade, industry,
business, profession, or object in which * **[certain of
the members] are interested' is not shown to be a
charitable purpose. Yet all these objects can fairly be
included within the board's general fmding that the
`dominant purpose' of the appellant is `to promote
business and trade and to foster good business practices
and relations.'

Moreover, the element of a special pecuniary advantage
and profit to members of the appellant which is different
from that enjoyed by the public as a whole is not absent.
Its very by-laws recognize this fact, requiring higher dues
from the so-called sustaining members because they are
`more benefited' than other members, and providing for a
sliding scale of dues among the sustaining members
dependent, at least in large part, upon `the general value
of the work done by the various bureaus to the firms,
partnerships or corporations engaged in the particular line
of industry or commerce in question.' The so called
`subordinate association[s] of the Chamber' are plainly
designed to promote `the special trade, industry, business,
profession or object' in which their members are
interested. It cannot be supposed that this is done wholly
in the larger interest of the public and not at all for the
special business advantage of the members. The general
finding of the board that `the dominant purpose of the
appellant is to foster and promote good business and
commerce in Boston and New England' is not necessarily
inconsistent with a motive of private profit. Many a
frankly conunercial venture might entertain a similar
purpose which might in a sense dominate its activities,
even though the vision of profit be not absent. In this case
the subsidiary fmdings, taken in connection with the
general findings, seem to us to show that profit is present
in the enterprise. At *720 least it cannot be said that they
show beyond a doubt that it is not present, and as already
shown doubt is fatal to exemption.

The appellant here fails for reasons in some respects
- --.._ .._ ............-....... .........
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similar to those which have led to decisions that
associations of various kinds organized for mutual benefit
are not charities, although public policy may foster them.
Newcomb v. Boston Protective Department, 151 Mass.
215, 24 N.E. 39, 6 L.R.A. 778; Young Men's Protestant
Temperance & Benevolent Society v. Fall River, 160
Mass. 409, 36 N.E. 57; Compare Parkhurst v. Treasurer &
Receiver General, 228 Mass. 196, 199, 117 N.E. 39;
Assessors of Boston v. Garland School of Home Making,
296 Mass. 378, 387, 388, 6 N.E.2d 374. See Assessors of
Boston v. Boston Pilots' Relief Society, 311 Mass. 232,
40 N.E.2d 889; Hairenik Association, Inc., v. Boston, 313
Mass. 274, 47 N.E.2d 9.

Corporation of the Chamber of Commerce of the State of
New York v. Bennett, 143 Misc. 513, 257 N.Y.S. 2, it
was said that the plaintiff was `a charitable, or at least a
benevolent, corporation' (page 515 of 143 Misc., page 5
of 257 N.Y.S.), but the case related to trust funds which
had been designated by the donors for distinctly charitable
purposes, and the court disclaims making any decision as
to whether the chamber of commerce would be a charity
for the purpose of tax exemption. Chambers of commerce
and similar organizations are expressly exempted from
Federal income taxes by § 101(7) of the Internal Revenue
Code, U.S.C. (1940 ed.) Title 26, § l01[7], 26 U.S.C.A.
Int.Rev.Code § 101(7).

We conclude that the appellant has failed to show that it is Petition for abatement dismissed.
a charitable institution whose property is exempt from
taxation. This decision is in accord with that reached in
the only other case which has come to our attention where
the question of the exemption of a chamber of commerce Parallel Citations
from taxation has been squarely passed upon. Memphis 54 N.E.2d 199, 152 A.L.R. 174
Chamber of Commerce v. Memphis, 144 Tenn. 291, 232
S.W. 73. See also People's National Bank of Greenville v.
Greenville County, 174 S.C. 256, 177 S.E. 369. In

End of Document © 2014 Thomson Reuters. No claim to original U.S. Government Works.
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726 N.W.2d 483
Supreme Court of Minnesota.

committed an error of law. M.S.A. § 271.10.

Cases that cite this headnote
CROIXDALE, INC., Relator,

v.
COUNTY OF WASHINGTON, Respondent.

No. Ao6-153. I Jan. 25, 2007.
121 Taxation

40-Subsequent Review

Synopsis
Background: Assisted living center challenged county's
decision to remove its real property tax exemption. The
Tax Court, 2005 WL 3542887, concluded that center was
not exempt from real property taxation as an institution of
purely public charity. Center appealed.

Holdings: The Supreme Court, Meyer, J., held that:

['] center bore the burden of proof in establishing that it
was an institution of purely public charity;

(21 center failed to meet its burden of showing that its
services were offered considerably below cost;

[31 tax court reasonably concluded that center produced a
profit; and

(41 center failed to meet its burden of showing that it
lessened the burden on government.

Affumed.

Hanson, J., filed a concurring opinion, in which G. Barry
Anderson, J., joined.

West Headnotes (16)

(1j Taxation
O-Subsequent Review

(3]

t4]

Absent a question of law, the Supreme Court
will uphold the tax court's decision on a real
property tax exemption question where
sufficient evidence exists for the tax court to
reasonably reach the conclusion that it did.

Cases that cite this headnote

Taxation
4-Presumptions and Burden of Proof

All property is presumed taxable, and the
taxpayer bears the burden of proving entitlement
to an exemption.

6 Cases that cite this headnote

Taxation
40-Character, Purpose, and Activities of
Institutions; Incidence of Beneffts

A worthwhile objective alone does not justify
classification as an institution of purely public
charity, for purposes of a property tax
exemption. M.S.A. § 272.02(7).

Cases that cite this headnote

Supreme Court reviews a tax court's decision on
a property tax exemption question to determine (5] Taxation

whether the tax court had jurisdiction, whether ^Charitable or Benevolent Institutions, and
or not the order is justified by evidence or in Property Used for Charitable Purposes in
conformity with law, or whether the tax court General

'f4esttawNext O 2014 Thomson Reuters. No claim to originaf U.S. Government Works.
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Not every one of Supreme Court's North Star
factors needs to be met to determine that an
organization is a purely public charity that
qualifies for a property tax exemption. M.S.A. §
272.02(7).

Cases that cite this headnote

Is€ Taxation

i^-Character, Purpose, and Activities of
Institutions; Incidence of Benefits

When applying its North Star factors for
deciding whether an organization is an
institution of purely public charity that qualifies
for a property tax exemption North Star factors,
the Supreme Court is mindful that the purpose
of the exemption is to foster and facilitate
delivery of charitable services. M.S.A. §
272.02(7).

Cases that cite this headnote

«l Taxation
a--Charitable or Benevolent Institutions, and
Property Used for Charitable Purposes in
General

In applying the Supreme Court's North Star
factors for deciding whether an organization is
an institution of purely public charity that
qualifies for a property tax exemption, the tax
court must decide each case on its own facts.
M.S.A. § 272.02(7).

1 Cases that cite this headnote

181 Taxation

=-Presur.iptions and Burden of Proof

Assisted living center bore the burden of proof
in establishing that it was an institution of purely
€1ubli4, charity tasat qfa:tlified for a property tax

19{

[loi

'i*s3

exemption. M.S.A. § 272.02(7).

i Cases that cite this headnote

Taxation
4--Health Care Facilities and Institutions

Because operating at a loss may be caused by
any number of factors, operating at a loss is not
sufficient to establish that a facility is charging
less than market value, for purposes of Supreme
Court's North Star factor for deciding whether
an organization is an institution of purely public
charity that qualifies for a property tax
exemption, which examines whether the
recipients of the "charity" are required to pay for
the assistance received in whole or in part;
instead, the court looks to see if residents are
receiving services at free or reduced costs.
M.S.A. § 272.02(7).

I Cases that cite this headnote

Taxation
4^-Health Care Facilities and Institutions

Tax court, in determining whether assisted
living center was entitled to property tax
exemption as an institution of purely public
charity, should have examined whether residents
paid less than cost for the services, amenities,
and assistance provided to them; testimony
indicated that variety of services and amenities
provided by area assisted living centers made it
difficult to compare the market value of
facilities, center had an obsolete facility and was
required to build a new one to provide adequate
services, and failure to consider factor penalized
center for beconiing more professional and
fiscally responsible. M.S.A. § 272.02(7).

Cases that cite this headnote

Taxation

2

_ .___ .................
Lt+v,Next, O 2014 Thomson Reuters. No claim to origina€ U.S. Government Works,
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4-Health Care Facilities and Institutions

Assisted living center, which sought property
tax exemption as an institution of purely public
charity, failed to meet its burden of showing that
its services were offered considerably below
cost; testimony established that rents were set to
allow center to break even, that center's points
of care system was designed to ensure that
residents paid for the services they received, and
that the price for the points of care was based on
the cost of staff for the amount of time that the
services required. M.S.A. § 272.02(7).

Cases that cite this headnote

[122 Taxation

4-Character, Purpose, and Activities of
Institutions; Incidence of Benefits

Recognizing that all six of the Supreme Court's
North Star factors need not be met to establish
an organization as a purely public charity that
qualifies for a property tax exemption, modest
increases in net worth, when consistent with
goals of the organization, do not destroy an
organization's charitable nature. M.S.A. §
272.02(7).

2 Cases that cite this headnote

1131 Taxation

%ir-Character, Purpose, and Activities of
Institutions; Incidence of Benefits

1141

[15[

[161

producing a profit. M.S.A. § 272.02(7).

I Cases that cite this headnote

Taxation
0-Health Care Facilities and Institutions

Based assisted living center's financial
documents, which showed an anticipated cash
flow of $125,000 to $325,000 over five years,
when accounting for donations, gifts, and
charges to residents, tax court reasonably
concluded that center, which sought property tax
exemption as an institution of purely public
charity, produced a profit. M.S.A. § 272.02(7).

Cases that cite this headnote

Taxation
ip-Character, Purpose, and Activities of
Institutions; Incidence of Benefits

Both current and future activities of the
organization seeking property tax exemption as
purely public charity help determine whether an
organization lessens the burden on government.
M.S.A. § 272.02(7).

Cases that cite this headnote

Taxation
lt

Supreme Court's North Star
factor for deciding ^xeah Care Facilities and Institutions

whether an organization is an institution of
purely public charity that qualifies for a property Assisted living center, which sought property

taxexemption, which examines whether the x exemption as an institution of purely public
income received as a whole, including charity, failed to meet its burden of showing that

donations, produces a profit for the institution, is it lessened the burden on government; although
not intended to discourage charitable institutions center claimed that it reduced its overall rents by
from engaging in fmancial planning with an eye $650 and established benevolence fund, the fund

toward long-term viability;
however, long-term was available only to existing residents, not new

financial planning, which could result in a residents, and even then, funs were only
modest increase in net worth, is different from available to residents after they had spent down

their existing financial resources and the
possibility of government assistance was

WesttavMext' Q 2014 Thomson Reuters. No claim to originai U.S. Government Works. 3
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exhausted. M.S.A. § 272.02(7).

Cases that cite this headnote

*485 Syllabus by the Court

concluded that Croixdale did not lessen the burden on
government. We affirm the decision of the tax court
because Croixdate failed to meet its burden of proof under
North Star_

Croixdale is a 501(c)(3) nonprofit Minnesota corporation
that was founded to assist seniors in the Bayport and St.
Croix Valley area who are no longer able to live
independently but not yet in need of 24-hour medical
care. Croixdale began offering assisted living services in
1961 and independent living apartments in 1981.

An assisted living center is not entitled to a property tax
exemption under Minn.Stat. § 272.02, subd. 7 because the
assisted living center did not meet its burden of proof in
establishing that it was an institution of purely public
charity for the tax years in question.

Attorneys and Law Firms

Paul B. Zisla, Peter A. Koller, Julia M. Dayton, Moss &
Barnett, P.A., Minneapolis, MN, for Relator.

Doug Johnson, Washington County Attomey, Richard
Hodsdon, Asst. Washington County Attorney, Stillwater,
MN, for Respondent.

Heard, considered, and decided by the court en banc.

Opinion

By the late 1990s, Croixdale's assisted living building
was nearly 40 years old, lacked the size and amenities
common to newer assisted living facilities, and was *486
experiencing declining occupancy. Croixdale consistently
operated at a loss and was dependent upon donations from
its founder, Katherine Andersen, or her foundation, the
Katherine B. Andersen Fund (the Andersen Fund), to
cover any operating losses. In 2000, however, the
Andersen Fund stopped funding Croixdale's operating
losses.

Without the Andersen Fund support for its operating
tosses, Croixdale was forced to re-examine its future
viability. After studying its options, Croixdale's board of
directors decided to demolish Croixdale's existing
buildings and rebuild both the assisted living and
independent living units.

Rebuilding Croixdale's assisted living and independent
living facilities cost approximately $18 million. This
project was financed through a capital campaign. By

OPINION minimizing debt, the board hoped to offer lower rents,
keeping Croixdale affordable. Croixdale raised
approximately $10.5 million in pledges from private

MEYER, Justice. donations. The remaining funds were financed through

Relator Croixdale, Inc. (Croixdale) challenged respondent tax-exempt bonds provided by the City of Bayport.
County of Washington's decision to remove Croixdale's Capital campaign donations were not specifically

earmarked for rebuilding either the assisted living center
real property tax exemption beginning with taxes assessed or the independent living apartments.
in 2003 and payable in 2004. At trial, the tax court
concluded that Croixdale was not an institution of purely Once rebuilt, rent for the assisted living facility was
public charity under Minn.Stat. § 272.02 (2002) and that increased to a break-even price. All assisted living
Croixdale was not exempt from real property taxation. On residents pay for their housing plus base level care.
appeal, Croixdale challenged the tax court's application Residents may purchase points of care, which equate to
and analysis of the six-factor test for detennining whether services, if their needs are not met at the base level. The

it qualified as an institution of purely public charity costs of these "points" are added to the resident's monthlyestablished in North Star Research Institute v. County of
rent. Residents pay only for services received and do notHennepin, 306 Minn. 1, 236 N.W.2d 754 (1975), arguing pay for services someone else receives.

that the tax court: (1) wrongly disregarded studies

presented by Croixdale's experts which established that With three exceptions, all assisted living residents pay
Croixdale charged less than market rent; (2) erred when Croixdale's published rates. The three exceptions are: (1)
analyzing Croixdale's financial statements to determine residents of Croixdale's old building who were
that Croixdale had made a profit; and (3) improperly

"^'^=dtdext' ^ 2014 Thomson Reuters. No claim to original U.S. Government Works, 4
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grandfathered into the new building at the old building's
rates; (2) residents on government assistance; and (3)
residents receiving Mission Benevolence funds.

In late 1999 or early 2000, Croixdale used its own assets
to establish the Mission Benevolence Fund for residents
with fmancial need. Croixdale does not actively seek
donations to the Mission Benevolence Fund. Each year
the fund pays out 5% of its $1.6 million of assets, or
approximately $80,000, to assist residents of both the
assisted living and independent living facilities.

Only current Croixdale residents may receive Mission
Benevolence funds.' The Mission Benevolence Fund is
not marketed to the public. Residents must apply for
Mission Benevolence funds and provide Croixdale with
detailed financial information. Before receiving funding,
residents have to spend down their assets and exhaust
available government assistance funds. As of November
30, 2004, eight of the assisted living center's 53 residents
were receiving Mission Benevolence funds for a total of
$35,568.72 in aid for the year.

Until 2003, the entire Croixdale facility, assisted living
and independent living services combined, was exempt
from real property tax under Minn.Stat. § 272.02 as an
institution of purely public charity. In 2003, based on
information provided by Croixdale, the county removed
Croixdale's property tax exemption. In response,
Croixdale conceded that the independent living portion of
the facility was subject to real property tax but appealed
the county's removal of the property tax exemption *487
from the assisted living portion of its facility to the tax

court.

The tax court applied the six-factor test established in
North Star to determine:

(1) whether the stated purpose of the undertaking is to
be helpful to others without immediate expectation of
material reward;

(2) whether the entity involved is supported by
donations and gifts in whole or in part;

(3) whether the recipients of the "charity" are required
to pay for the assistance received in whole or in part;

(4) whether the income received from gifts and
donations and charges to users produces a profit to the
charitable institution;

is one having a reasonable relationship to the charitable
objectlves;

(6) whether dividends, in form or substance, or assets
upon dissolution are available to private interests.

Croixdale, Inc. v. County of Washington, Nos.
CX-05-3068, C5-05-3043, C3-04-1720, 2005 WL
3542887 *1, *5 (Minn. T.C. Dec. 22, 2005) (citing N.
Star Research Inst., 306 Minn. at 6, 236 N.W.2d at 757).
Based on the evidence presented, the tax court concluded
that Croixdale had not met its burden of establishing
North Star factors three, four, and five and therefore
Croixdale was not an institution of purely public charity
under the statute.

I1l 121 This court reviews a tax court's decision to
determine whether the tax court had jurisdiction, whether
or not the order is justified by evidence or in conformity
with law, or whether the tax court committed an error of
law. Minn.Stat. § 271.10 (2004). Absent a question of
law, we will uphold the tax court's decision where
sufficient evidence exists for the tax court to reasonably
reach the conclusion that it did. Care Inst.,
Inc.-Maplewood v. County ofRamsey, 576 N.W.2d 734,
738 (Minn.1998); Am. Ass'n of Cereal Chemists v.
County ofDakota, 454 N.W.2d 912, 914 (Minn.1990).

131 The Minnesota Constitution provides that "[t]axes shall
be uniform upon the same class of subjects and shall be
levied and collected for public purposes, but * * *
institutions of purely public charity * * * shall be exempt
from taxation except as provided in this section." Minn.
Const. art. X, § 1. By statute, all "[i]nstitutions of purely
public charity" are exempt from real property tax.
MinrLStat. § 272.02, subd. 7? All property is presumed
taxable, however, and the taxpayer bears the burden of
proving entitlement to an exemption. Am. Ass'n of Cereal
Chemists, 454 N.W.2d at 914.

141 151 [61 17] When determining whether an organization
qualifies for a property tax exemption under the statute,
this court defines charity as

a gift, to be applied consistently with existing laws, for
the benefit of an indefmite number of persons "by
bringing their hearts under the influence of education or
religion, by relieving their bodies from disease,
suffering or constraint, by assisting them to establish
themselves for life, or by erecting or maintaining public
buildings or works, or *488 otherwise lessening the
burdens of government."

(5) whether the beneficiaries of the "charity" are
restricted or unrestricted and, if restricted, whether the Junior Achievement of Greater Minneapolis, Inc. v. State,
class of persons to whom the charity is made available 271 Minn. 385, 390, 135 N.W.2d 881, 885 (1965)
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(citation omitted). A worthwhile objective alone does not
justify classification as an institution of purely public
charity. SHARE v. Comm'r of Revenue, 363 N.W.2d 47,
50 (Minn.I985). In North Star, this court established a
six-factor test to help determine whether an organization
is an institution of purely public charity for the purposes
of real property tax exemption. 306 Minn. at 6, 236
N.W.2d at 757. Not every North Star factor needs to be
met to determine that an organization is a purely public
charity. Mayo Found. v. Comm'r of Revenue, 306 Minn.
25, 36, 236 N.W.2d 767, 773 (1975). Therefore, when
applying the North Star factors, we are mindful that the
"purpose of the exemption is to foster and facilitate
delivery of charitable services." Skyline Pres, Founcl v.
County of Polk, 621 N.W.2d 727, 732 (Minn.2001). The
tax court must decide each case on its own facts. Mayo
Found., 306 Minn. at 36, 236 N.W.2d at 773.

The tax court applied the North Star analysis and found
that Croixdale established that it met factors one, two, and
six but did not meet its burden of proof in establishing
factors three, four, and five.'

'81 Before reaching the factors that the tax court applied,
we first emphasize that Croixdale bears the burden of
proof in establishing that it is an institution of purely
public charity. At trial, Croixdale presented fmancial data
that included both its assisted living facility, which it
claimed was a institution of purely public charity, and its
independent living facility, which Croixdale
acknowledged was not an institution of purely public
charity. Croixdale asked the tax court to assume that its
debt servicing strategy, combined operating expenses, and
rental fee structure ultimately established that the
independent living units subsidized the assisted living
facilities. But, based upon the record presented, we cannot
positively conclude that Croixdale adequately established
that its resources are truly allocated in such a manner. We
note that we do not believe that the failure of Croixdale to
meet its burden of proof bars Croixdale from challenging
its tax-exempt status in future tax years. But its failure to
meet its burden of proof does prevent Croixdale from
obtaining property tax exemptions in 2003, 2004, and
2005.

«' Factor three examines "whether the recipients of the
`charity' are required to pay for the assistance received in
whole or in part." N. Star Research Inst., 306 Minn. at 6,
236 N.W.2d at 757. To prove this, we have said that the
organization must prove that residents receive services at
a rate "`considerably less than market value or cost.' "
Cmty. Mem'l Home at Osakis v. County of Douglas, 573
N.W.2d 83, 87 (Minn.1997) (quoting Rio Vista
Non-Profit Hous. Corp, v. County of Ramsey, 277 N.W.2d

-- -. _.... . ............^__._>........ ^.....,.:• ........................ ........ ....... ..,.,,., ,
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187, 192 (lbiinn.1979)). We have imposed the

"considerably tess than market value or cost" test as a

means of proving that rents were established for the stated
charitable purpose rather than for purely business reasons.
See Care Inst., Inc.-Roseville v. County of Rctmsey, 612
N.W.2d 443, 449 (114inn.2000). Hecause qpet^ating at a
loss may be caiused by any number of factors, operating at
a loss is not siafficient to establish that a facility is
charging less than niarket *489 value. Cmty. Mem'Z' frome
at Osakis, 573 N.W.2d at 87. Instead, we look to see if
residents are receiving services at free or reduced costs.
Id.; see also Care Inst., Inc.-Maplewood, 576 N.W.2d at
739.

tloi Although the test is stated in the alternative-market
value or cost--in this case the tax court focused only on
market value. In this situation, where testimony indicated
that the variety of services and amenities provided by area
assisted living centers made it difficult to compare the
market value of facilities, the appropriate inquiry should
have been whether Croixdale's residents paid less than
cost for the services, amenities, and assistance provided to
them. We find the tax court's failure to examine whether
the services were provided for less than cost problematic,
particularly here, where an organization has an obsolete
facility and is required to build a new one in order to
provide adequate services. The construction costs of a
new facility, incurred at current capital costs, may be well
in excess of competing facilities that were built years
earlier. If the facility is to recover its capital costs over
time, which it must do to stay in operation, it may not be
able to charge below "market" rates when compared to
organizations with older, fully depreciated facilities. Yet,
its rates might be well below cost. Croixdale argues that,
as a result of the capital campaign, it is able to set its rates
considerably below those required to recover its capital
costs. The tax court erred by failing to consider whether
Croixdale's rates were below cost.

Croixdale's evidence was that the $8,600,000 received in
capital contributions, if allocated equally to the 109
assisted living and independent living units, produced a
savings of $11,000 per unit in construction costs and a
savings in excess of $650 per month per room in debt
service. If this savings was fairly allocated to each
assisted living room, and if this savings was passed on to
the residents of those rooms (two facts we cannot
determine from this record), Croixdale would have
satisfied factor three by showing that donations enabled
Croixdale to charge resident fees below cost.

The tax court's failure to consider whether Croixdale's
services were below "cost" penalizes Croixdale for
becoming more professional and fiscally responsible. If,

6
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to be exempt, a charity must be fiscally irresponsible, not
use best management practices, and depend on operating
donations to constantly bridge the shortfatl in its cash
needs, then most exempt charities will not survive
because they cannot realistically depend on perpetual
operating contributions. The whole purpose of the
charitable exemption, to encourage and support the
societal contributions of true charities, would be defeated
by requiring that they be casually managed. More
specifically, a charity that improves its infrastructure and
establishes break-even budgets will be one that can
stabilize and maximize the care that it can provide to the
residents in need. These enhancements should be seen as
being supportive of, not contradictory to, the charitable
mission.

[iil Despite the tax court's failure to examine whether
Croixdale's services were considerably below cost, we
conclude that sufficient evidence supports the tax court's
conclusion that factor three was not met. Testimony
established that Croixdale's rents were set to allow
Croixdale to break even, that Croixdale's points of care
system was designed to ensure that residents paid for the
services they received, and that the price for the points of
care was based on the cost of staff for the amount of time
that the services required. While this evidence suggests
that Croixdale's services were provided at a close to cost
*490 basis, these factors, combined with our inability to
ascertain from Croixdale's financial statements what
expenses and savings can be attributed to the assisted
living units, suggest that Croixdale did not sufficiently
meet its burden of proof in establishing that its services
were offered considerably below cost.

1121 Factor four examines "whether the income received
from gifts and donations and charges to users produces a
profit to the charitable institution." N. Star Research Inst.,
306 Minn. at 6, 236 N.W.2d at 757. Recognizing that all
six of the North Star factors need not be met in order to
establish an organization as a purely public charity,
modest increases in net worth, when consistent with goals
of the organization, do not destroy an organization's
charitable nature. Mayo Found., 306 Minn. at 36-37, 236
N.W.2d at 773-74; see Am. Ass'n of Cereal Chemists, 454
N.W.2d at 915 (concluding that factor four was met
because the profits were used to farther the organization's
future objectives instead of for private gain); SHARE, 363
N.W.2d at 51 n. 3 (noting that a 2-year increase in net
worth does not eliminate nonprofit status).

[13] [14[ Croixdale argues that the tax court confused
positive cash flow with profit when examining its
fmancial statements and wrongly attributed donations to
profit. Factor four examines whether the income received

as a whole, including donations, produces a profit for the
ingtitution_ N. Star Research Inst., 306 Minn. at 6, 236
N.W.2d at 757. Factor four is not intended to discourage
charitable institutions from engaging in fmancial planning
with an eye toward long-term viability. However,
long-term financial planning, which could result in a
modest increase in net worth, is different from producing
a profit. In this case, when accounting for donations, gifts,
and charges to residents, with the exception of year one,
Croixdale's financial documents showed an anticipated
cash flow of $125,000 to $325,000 over five years. Based
on this evidence, the tax court could reasonably conclude
that Croixdale produced a profit.

['sl Factor five examines "whether the beneficiaries of the
`charity' are restricted or unrestricted and, if restricted,
whether the class of persons to whom the charity is made
available is one having a reasonable relationship to the
charitable objectives." N. Star Research Inst., 306 Minn.
at 6, 236 N.W.2d at 757. As a subpart of factor five, the
charity must lessen the burden on government. Cmty.
Mem'1 Home at Osakis, 573 N.W.2d at 87; Worthington
Dormitory, Inc. v. Comm'r of Revenue, 292 N.W.2d 276,
280 (Minn.1980). Both current and future activities of the
organization help determine whether an organization
lessens the burden on government. White Earth Land
Recovery Project v. County of Becker, 544 N.W.2d 778,
781 (Minn.1996); see also Care Inst., Inc.-Roseville, 612
N.W.2d at 449 (examining whether the long-term
philosophy of the charity involves providing services to
the economicaIly disadvantaged).

In this case, Croixdale disputes the tax court's conclusion
that it does not lessen the burden on government.
Croixdale claims that by providing its residents with
financial assistance through its Mission Benevolence
Fund and by reducing its residents' rent through its
charitable campaign, it lessens the burden on government.

1161 We are not persuaded by this argument. The Mission
Benevolence Fund is available only to existing Croixdale
residents, not new residents. And even then, Mission
Benevolence funds are only available to residents after
they have spent down their existing financial resources
and *491 the possibility of govenunent assistance has
been exhausted. Additionally, Croixdale has offered no
evidence indicating how reducing its overall rents by
$6501essens the burden on govenunent. Based upon these
facts, we conclude that Croixdale did not meet its burden
of showing that it lessened the burden on govemment and
that sufficient evidence exists to support the tax court's
conclusion that Croixdale failed to meet factor five.

In summary, we conclude that sufficient evidence
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supports the tax court's conclusion that Croixdale is not
qualified for real property tax exemption as an institution
of purely public charity. In doing so, we again note an
organization need not prove all six North Star factors to
establish that it is an institution of purely public charity
under Minn.Stat. § 272.02. Here, the tax court weighed
ttrese factors in relation to the particular facts and
circumstances of the case, and it reasonably reached the
conclusion that Croixdale did not qualify for real property
tax exemption.

Affirmed.

HANSON, Justice (concurring).

Although I concur in the result, I write separately to
express concerns about the continued viability of our
six-factor test, especially as applied by the tax court in
this case.

A. Croixdale's Burden of Proof
I agree with the result reached by the majority because
Croixdale failed to meet its burden of proving that, in
2003, 2004, and 2005, its assisted living services were
exempt from property taxe4 as an "institution of purely
public charity." Crorracdate did not tneet its burden of proof
because it did not adequately separate the financial
information for its assisted living services, which it
claimed were charitable, from that for its independent
living services, which it agreed were not charitable.

The financial data presented by Croixdale to the tax court
was based on its combined financial statements for both
operations. Croixdale's arguments for exemption would
require us to assume that its assisted living facilities and
services are essentially a microcosm of the combined
operation. More specifically, we would have to assume
that the combined revenues and expenses of Croixdale
should be allocated to the assisted living services on some
pro rata basis, presumably based on the comparative
number of rooms. From the record presented, we cannot
be satisfied that the fee structure for the assisted living
service is the same as that for the independent living
services; that the share of the combined operating
expenses imposed by the assisted living services was
proportional to the number of rooms; that the benefits of
the donated capital, calculated by Croixdale to provide a
$650 rate reduction for each roo w f' 1 all d

of past donations support the assisted living services to
the same degree that they support the independent living
services.

I agree with the observation of the majority that the
conclusion that Croixdale did not meet its burden of proof
in this record would not preclude Croixdale from seeking
to reinstate tax exemption for its assisted living services
in some future tax year if it is able to provide the requisite
financial data, allocated specifically to those services. I
would go further and conclude that, if the financial results
and relationships for the assisted living services were
essentially the same as those for the combined operations,
I would conclude *492 that Croixdale is entitled to tax
exemption as an institution of purely public charity.

B. The North Star Six-Factor Test

I am concemed that the six-factor test does not fairly
determine whether an organization is one of purely public
charity. And I see a significant risk that the mechanical
application of that test could deny the exemption to a
charity that our Constitution intended to benefit. I
under.stand the desirability of having a multi-factor test
that can give practical meaning to the broad constitutional
concept of an institution of "purely public charity." But I
question whether the North Star factors do so. In fact, I
believe that at least one of those factors actually
contradicts the constitutional concept.

First, I note that our decision in North Star draws the six
factors individually from a sampling of cases, no single
one of which used them in this particular combination.
See N. Star Research Inst. v. County of Hennepin, 306
Minn. 1, 6, 236 N.W.2d 754, 756-57 (Minn.1975) (citing
Assembly Homes, Inc. v. Yellow Medicine County, 273
Minn. 197, 140 N.W.2d 336 ( 1966) (nursing home);
Junior Achievement of Greater Minneapolis, Inc. v. State,
271 Minn. 385, 135 N.W.2d 881 (1965) (youth training);
Christian Bus. Men's Comm. v. State, 228 Minn. 549, 38
N.W.2d 803 (1949) (hospitality center); County of
Hennepin v. Grace, 27 Minn. 503, 8 N.W. 761 (1881)
(parochial school); and County of Hennepin v. Bhd. of the
Church of Gethsemane, 27 Minn. 460, 8 N.W. 595 (1881)
(hospital)). As a result, I question whether they should be
applied in combination to all cases. Although this concem
is mitigated somewhat by our ruling that an organization
need not meet every factor,' that ruling provides no
guidance on which factors are most important, and which
are unimportant, for a particular type of organization.

m, ere air y ocate
between assisted living services and independent living Second, I find that the organization

for which the factorsservices on the basis of the number of rooms in each; and were developed in
North Star-an organization thatthat the annual donations or income from the investment performed applied research on the opportunities for
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economic development for the benefit of private
enterprises-is not the type of organization that is
traditionatly thought of as charitable. In North Star we
identified traditional charitable undertakings as "care for
the sick, the aged, and the infirm; education of young
people; hospital care for the poor; facilities to promote
moral and educational welfare of youth; [and] institutions
for religious education." 306 Minn. at 5-6, 236 N.W.2d at
756-57. (emphasis added) (footnotes omitted). As a result,
it could be argued that the six-factor test was designed to
answer a different question than that presented here-how
do you determine that an activity is charitable if it is not
one that has traditionally been viewed as being charitable?
Obviously, Croixdale's care for the aged by providing
assisted living services is an activity that has traditionally
been viewed as a charitable undertaking. And the facts
surrounding Croixdale's development and implementation
of its assisted living services program demonstrate that it
deserves to be classified as a traditional charity.

Croixdale identified a significant societal need to be
served. Its testimony shows that the older adult population
in Washington County is expected to grow from 11,500 in
1995 to 51,000 in 2025. If the only option for older adults
who are no longer able to live in their own homes is a
nursing home, then the growth of the older adult
population will impose serious societal and *493 financial
burdens and dramatic increases in the need for
governmental assistance.

Croixdale's solution to this looming crisis is to offer
expanded assisted living services for those who can no
longer live in their own homes because of physical or
mental disabilities which make them incapable of keeping
up with home maintenance, cooking, taking needed
medications, or even eating regularly or bathing safely.
But these residents may require only limited assistance,
and do not need the constant care of a nursing home.
Croixdale suggests that the best strategy, for the well
being and quality of life of the resident, for the social
benefit of the comrnunity, and for the fmancial benefit of
the state and local governments, is to prolong the time a
person can stay in assisted living. Croixdale showed that
each progressive phase-from residing at home, to assisted
living, to a nursing home-becomes more costly than the
last. In this context, the assisted living services provide
residents with the minimum of care needed to assure a
safe living environment, regular meals, medications, and
personal care-which are truly charitable activities.
According to Croixdale's testimony, the average age of its
assisted living residents is currently 86-7, clearly a class
of older adults that is deserving of charitable services.

test is not needed or useful for an organization like
Croixdale that is engaged in an activity that is
traditionally seen as a charitable undertaking. In fact,
North Star observes that "[t]he tendency of our decisions
has been to sustain exemption where these traditionally
`charitable' objectives are being furthered, so long as no
individual profits from ownership of the `charity' are
realized and so long as the undertaking is not a subterfuge
by which the needs of a select and favored few are
accommodated." 306 Minn. at 6, 236 N.W.2d at 757.

Croixdale suggests that our analysis could end there. It
argues that Croixdale is an institution of purely public
charity because it perfornns a traditionally charitable
undertaking (care of the aged), its organizational structure
does not allow for its assets or profits to accrue to
individuals, and the donations it receives are used for the
benefit of the residents. But this analysis does not go quite
far enough because of the added qualification in North
Star-that the organization is not a"subterfuge by which
the needs of a select and favored few are accommodated."
This added qualification is particularly important where,
as here, the persons being served are charged a fee for
services, because their ability to pay may make them a
"select and favored few." Further, this qualification is
important where, as here, similar services are provided by
for-profit businesses and the question is whether the
organization is more akin to a commercial enterprise than
to a charity.

In this context, the six factors identified in North Star do
not necessarily or appropriately answer the question of
whether the service is available to a select and favored
few or whether the organization is more commercial than
charitable. In fact, the three factors that the tax court
relied on are perhaps the least relevant to those questions.

l. Factor Three
For the third factor-whether the recipients of the charity
are required to pay for the assistance received in whole or
in part, N. Star Research Inst., 306 Minn. at 6, 236
N.W.2d at 757-we have identified several alternative
measures, without discussing which must be satisfied in a
given case. In North Star, we said that the "exemption
was denied to [two] homes for the aged, *494 also a
traditionally favored forni of charitable activity, because
the charges made to residents by the nonprofit
corporations involved gave a preferred status to wealthy
persons." Id. at 9, 236 N.W.2d at 758-59 (referring to
Madonna Towers v. Comm'r of Taxation, 283 Minn. 111,
167 N.W.2d 712 (1969) (independent living services), and

One could conclude from North Star that the six-factor State v. United Church Homes, Inc., 292 Minn. 323, 195
N.W.2d 411 (1972) (same)). Croixdale would satisfy this.^_
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alternative measure because 90% of its residents are low
income persons, 28% o€ whom are on government
assistance, either under the elderly waiver program or the
alternative care program.

In other cases, we have said that the organization must
prove that residents receive services at a rate "
`considerably less than market value or cost.' " Cmty.
Mem'l Home at Osakis v. County of Douglas, 573
N.W.2d 83, 87 (Minn.1997) (an assisted living facility)
(quoting Rio Vista Non-Profit Hous. Corp. v. County of
Ramsey, 277 N.W.2d 187, 192 (Minn.1979)). Although
that test is stated in the alternative-market value or cost-in
this case the tax court focused only on market value. If, as
I conclude, "below cost" is an alternative test, the tax
court erred by failing to consider it.'

2. Factor Four
Factor four-whether the income received from gifts and
donations and charges to users produces a profit to the
charitable institution, N. Star Research Inst., 306 Minn. at
6, 236 N.W.2d at 757-is largely irrelevant and should not
be applied in this case. To the extent that this factor
includes income from gifts and donations, it is actually
contradictory to factor two. Factor two suggests that the
more the organization is supported by donations and gifts,
the more likely the organization is charitable. Factor four
seems to suggest that the more the organization is
supported by donations and gifts, the less likely the
organization is charitable. Id. Because a common
characteristic of a traditional charity is that it is supported
by donations and gifts, and only that characteristic
enables the organization to charge rates below cost, factor
four should be eliminated from the North Star test.

Our case law has recognized that the question of "profit"
is not particularly relevant to a charity, so long as the
profit cannot inure to individual benefit. Thus, in
Brotherhood of the Church of Gethsemane, one of the
cases relied on in North Star, we said:

established, maintained, and
conducted without profit or a view
to profit, and that, on the whole, it
is operated at a loss, which is
necessarily made up by private
contributions.

27 Minn. at 462, 8 N.W. at 596. In Assembly Homes, Inc.,
another cased relied on in North Star, we expressed this
view even more forcefully:

Nor does the fact that an
organization claiming exemption as
one of "purely public charity"
operates at a profit derived *495
from charges made to its patients
nullify it status as an institution of
"purely public charity" if under its
charter its operations are intended
for the benefit of the public
generally and thereunder none of
such profits can be paid to
stockholders or others.

273 Minn. at 203-04, 140 N.W.2d at 340.

Viewed another way, factor four can only be reconciled
with factor two if factor four excludes income from gifts
and donations. Factor four would then only ask whether
the revenue from the fees paid by residents exceeds
operating costs. Thus, in Brotherhood of the Church of
Gethsemane, we emphasized that an organization that
operates "without any profit, or view to profit, but at a
loss which has to be made up by benevolent contribution,
is a charity." 27 Minn. at 462, 8 N.W. at 596. Clearly, we
did not mean to include contributions in determining
whether the organization made a "profit." When viewed
in this way, Croixdale's operations have not generated a
"profit," but instead have generated operating losses, in
each of the 15 historical years. And Croixdale's
operations are projected to continue to generate operating
losses in each of the five future years.

That patients who are able to pay The
tax court found that Croixdale "has consistently

are charged for hospital services sustained operating losses for the past fifteen years," but
according to their ability, and that "taking into account its non-operating revenues, which
the county pays for such services include donations, investment income [from past
rendered to those who are a legal donations], and resident activities income, [Croixdale] has
county charge, are facts of no had a total gain during ten of the past fourteen years."
importance upon the question as to

Croixdale, Inc. v. County of Washington. Nos.the character of the institution as CX-05-3068,
C5-05-3043, C3-04-1720, 2005 WLone of purely public charity; for the 3542887 *1, *10

(Minn. T.C. Dec. 22, 2005). This finding
fact still remains, that, is erroneous because it incorrectly includes non-operating
zE'>twilhs;tstns€in.g aIl a€zszipts frwr

revenue. This finding actually reinforces the proof ofurh sourcc.,& tr'e hrsepital 3,
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factor two-that is, without donations, Croixdale would
have been insolvent years ago and would have closed its
doors.

For the fifteen years considered by the tax court, from
1990 through 2004, Croixdate's "loss from operations"
ranged between $216,862 to $1,419,907, and totaled over
$6 million. For the five years projected in Croixdale's
proforma financial statements, presumably covering 2003
through 2007, Croixdale's accountants continue to project
operating losses for each of the five years. In analyzing
those projections, the majority mistakenly confuses "cash
flow" with "profit." As the tax court noted, the proforma
projects positive "cash flow" during four of these five
years, but this only reflects the effect on cash flow of
eliminating the significant depreciation that results from
having a newly constructed facility. If depreciation is
included as an expense, as is required by generally
accepted accounting principles (and by prudent planning
for the deterioration of the facility), Croixdale's proforma
shows an operating loss for each of the five years. The
relevant line from the proforma is not the "cash flow"
line, which eliminates depreciation, but the "GAAP
bottom line," which reports net operating income under
generally accepted accounting principles. That line shows
net operating losses for 2003 of $1,013,101, for 2004 of
$433,337, for 2005 of $188,163, for 2006 of $83,428, and
for 2007 of $23,608, totaling nearly $1,750,000.

In this connection, the tax court apparently misunderstood
Croixdale's testimony concerning what subsidies it
provides to its residents. The tax court minimized the
support provided by the Mission Benevolence Fund and
missed an important point of Croixdale's pricing
structure. Croixdale explained that for its assisted living
residents who are on some form of government
assistance, it charges only the rent and fees that will be
reimbursed by the *496 government, which is well below
the base charges it would make to a resident who was not
on government assistance. Croixdale's analysis showed
that this shortfall in charges amounted to $193,000 per
year. Croixdale explained that it expects to earn $80,000
from the investment of its Mission Benevolence Fund,
which could be used to defray this shortfall, but that the
additional shortfall of $113,000 will be absorbed by
Croixdale through unfunded depreciation.' For example,
even if the appropriate depreciation expense were
$550,000, Croixdale's charges to residents would only
recover $437,000 of that amount, leaving $113,000
unfitnded. This is what accounts for the "GAAP bottom
line" losses for all years. Essentially, Croixdale is
deferring the funding of depreciation to a future period
when facility replacements are required, and Croixdale is
relying on its ability to do fundraising in that future period

to make up for this shortfall.

Finally, even if factor four had relevance, its application
would require the court to make subjective judgments
about how much profit is permissible, as being consistent
with the charitable mission, and how much is not
permissible because it is too great. The Constitution does
not provide any objective standards by which to make that
judgment and neither does North Star.

3. Factor Five
Factor five-whether the beneficiaries are restricted or
unrestricted, N. Star Research Inst., 306 Minn. at 6, 236
N.W.2d at 757-is also difficult to apply in this case. The
only restriction that Croixdale imposes on the
beneficiaries it serves is that they be aged persons in need
of assistance, which is a restriction that has a reasonable
relationship to its charitable objectives.

Although some of our cases suggest that there is a subpart
of factor five that requires that a charity "lessen the
burden of government," this subpart should not require
the charity to show that it somehow directly reduces
government expenditures. In North Star we articulated a
much broader view of what is involved in lessening the
burdens of government:

It can be said with respect to
activities that are traditionally
"charitable" that ultimately people
will benefit in an economic sense
from the charitable undertaking.
Persons relieved from poverty and
illness and the restraints of old age
demand less of, and contribute
more to, the economic well-being
of a community than do those who
are not so relieved.

306 Minn. at 7, 236 N.W.2d at 757. Providing assistance
to allow aged persons to maintain a better quality of life
clearly meets these broader criteria.

But even if narrower criteria were used, Croixdale did
prove that its assisted living services directly reduce
government expenditures. Croixdale provided testimony
that if there were no assisted living facilities, the residents
would need to be placed in nursing homes where they
would require fult medical assistance, at greatly increased
costs to the government. Croixdale argued that keeping
people in assisted living "as long as possible and out of
nursing homes" directly reduces the costs of government.

.._.. ....^.^^..w.w.^...........^,,.....^..... ^._.._.,...._^.... ......_ ^. ..^... ..
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*497 Accordingly, if Croixdale's financial information
was made specific to its assisted living operations and
presented the same relative results as the combined
information, I would conclude that Croixdale satisfied
factors three, five, and the reformulated factor four, with
the result that Croixdale would be qualified as an
institution of purely public charity.

ANDERSON, G. BARRY, J., (concurring).

I join in the concurrence of 3ustice Hanson.

Footnotes

For purposes of this opinion, Mission Benevolence funds refer to private funds distributed by Croixdale to individuals who have
applied for and formally receive Mission Benevolence funding.

2 Mittne4otst Statutes § 272.02, subd. 1(7) (2002), cont$jns twtjaxceptions to property tax exemption for institutions of purely public
charity, which are not relevant to these proceedings because we have determined that Croixdale was not an institution of purely
public charkty for the years in question. Minnesota Statutes § 272.02, subd. 1(7), was amended in 2005, eliminating those
exceptions.

3 Because only factors three, four, and five are at issue in this case, we limit our discussion to these factors.

( Mayo Found. v. CommrofRevenue, 306 Minn. 25, 36, 236 N.W.2d 767, 773 (1975).

2 Even if we were to focus on market rents, I would conclude that Croixdale rents, being at the low end of the spectrum of rents
charged by comparable facilities, were by definition below the market rent, which should be set at the median of comparable rents.

Croixdale's discussion of the use of the income from the Mission Benevolence Fund is somewhat confusing because there was
testimony that some portion of the Mission Benevolence Fund is available for the independent living residents. Also, the amounts
actually distributed by the fund on behalf of assisted living residents depend on whose applications had been granted, and actually
amount to about $35,000, not $80,000. But, to the extent that lesser amounts were available from the Mission Benevolence Fund,
the amounts absorbed by Croixdale by not funding depreciation would be correspondingly greater.
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Supreme Court of the United States

COMMISSIONER OF IlVTERNAL

REVENUE, Petitioner,

V.

Mose DUBERSTEIN et al.

Alden D. STANTON et al., Petitioners,

V.

UNITED STATES of America.

Nos. 376, 546- I Argued March 23,

24,196o. I Decided June 13,196o.

Taxpayer and his wife brought proceeding in Tax Court

to review deficiency asserted by Conunissioner of Internal

Revenue for value of automobile, which had been given

to taxpayer, on ground that transfer of automobile was not

a gift. The Tax Court affirmed the determination of the

Commissioner of Internal Revenue, and the taxpayer and his

wife filed a petition for the review in the Court of Appeals for

the Sixth Circuit. The Court of Appeals for the Sixth Circuit,

265 F?d 28, reversed the judgment. Another taxpayer and his

wife brought action in the United States District Court for the

Eastern District of New York to secure a refund of income

taxes alleged to have been illegally collected. The District

Court rendered judgment in favor of the taxpayer and his wife,

on ground that transfer of money was a gift, and the United

States appealed. The Court of Appeals for the Second Circuit,

268 F.2d 727, reversed the judgment and remanded the cause.

The Commissioner of Internal Revenue brought certiorari to

review judgment of the Court ofAppeals for the Sixth Circuit,

and the taxpayer and his wife brought certiorari to review

judgment of the Court of Appeals for the Second Circuit.

The Supreme Court, Mr. Justice Brennan, held that proper

criterion in detennining whether transfer is a`gift' within

meaning of provision of Internal Revenue Code excluding

from gross income of income taxpayer value of property

acquired by `gift' is one that inquires ,v.hat basic reason for

conduct of transferor was in fact, that is, the dominant reason

that explairis his action in making the transfer; and that Tax

Court was justified in finding that transfer of automobile was

not a gift, and that simple and unelaborated finding of District

Court that transfer of money was a gift did not constitute

compliance with direction of Federal Rule of Civil Procedure

that court in action tried on the facts without a jury should

fmd the facts specially and state separately the conclusions of

law thereon.

Judgment of Court of Appeals for the Sixth Circuit reversed,

and judgment of the Court of Appeals for the Second Circuit

vacated, and case remanded to District Court for ftxrther

proceedings.

Mr. Justice Black, Mr. Justice Harlan and Mr. Justice

Frankfurter dissented in part, and Mr. Justice Douglas

dissented.

West Headnotes (19)

Federal Courts

*.- Particular Cases, Contexts, and Qttestions

Where both cases conceming provision of

Internal Revenue Code excluding from gross

income of an income taxpayer value of property

acquired by gift, involved an important question

in administration of the income tax laws, and

the United States, urging that clarification of

problem typified by the cases was necessary,

and that approaches taken by Courts of Appeals

for Second and Sixth Circuits were in conflict,

petitioned for certiorari in Supreme Court and

acquiesced in taxpayer's petition for certiorari,

petitions for certiorari in both cases were

granted. 26 U.S.C.A. (I.R.C. 1939) § 22(b)(3); 26

U.S.C.A. (I.R.C.1954) § 102(a).

[II

26 Cases that cite this headnote

Intei-nal Revenue

Sw Gifts and inconie tlierefrom
(Z1

Provision of Internal Revenue Code excluding

from gross income of income taxpayer value

of property acquired by "gift" does not use

term "gift" in common-law sense, but in a more

colloquial sense. 26 U.S.C.A. (i.R-C.1939) §

22(b)(3); 26 U.S.C.A. (I.R.C.1954) § 102(a).

18 Cases that cite this headnote

Internal Revenue

Q- Gifts and income therefrom

A voluntarily executed transfer of property by

one to another, without any consideration or

f-3 l
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tliLS^.IaG"JNExt 2014 Thot"sCn Retjit;r7 N?J Cialn' to oJtlEll v.^ G(7vP,!"rli?ter11 V4o-iCs-,

Appendix Page 179



C.I.R. v. Duberstein, 363 U.S. 278 (1960)

i13£3, 4L i°d.2€€ ^29u. S Xt. f.Fi.2t4 1 2 k ..fti7 k 4^t; ^ .t ^. •,.'. _

f41

151

f61

compensation therefor, though a conunonlaw

"gift," is not necessarily a"gi$" within

meaning of provision of Internat Revenue

Code excluding from gross income of income

taxpayer value of property acquired by "gift". 26
L`.S.C.a. (f.R_C1939) § 22(h)(3); 26 U.S.C.A.

(LR.C.1954) § 103(a).

1 Cases that cite this headi.ote

Internal Revenue

ir- Gifts and income therefrom

Mere absence of a legal or moral obligation to

make a payment does not establish that payment

is a"gift" within meaning ofprovision of Intemal

Revenue Code excluding from gross income of

income taxpayer value of property acquired by

"gift". 26 U.S.C.A. (I.R.C,1939) § 22(b)(3); 26

U.S.C.A. (T.R.C.I954) § 102(a).

Cases that cite this Iieadnote

Internal Revenue

Q^° Gifts and income therefrorn

If payment proceeds primarily from constraining

force of any moral or legal duty or from
incentive of anticipated benefit of economic
nature, payment is not a "gift" within meaning

of provision of the Internal Revenue Code

excluding from gross income of income taxpayer

value of property acquired by "gift". 26
U.S.C.A. (I.R.C,1939) § 22(b)(3); 26 U.S-C.A.
(I.R.,C.1954) § l 03(a).

64 Cases that cite this headnote.

Internal Revenue

4;- Gifts and income ttierefrom

Where payment is in return for services rendered,

there is no "gift" within meaning of provision

of Intetnal Revenue Code excluding from gross

income of income taxpayer value of property

acquired by "gift", and it is irrelevant that

donor derives no economic benefit from it. 26

U.S,C.A. (1,R.C.1939) § 22(b)(3); 26 L,S,C.A.
(i.R,C.1954) § 10=(a).

13 Cases that cite this headnote

(71

181

191

Internal Revenue

w Gi fts and income thei-efrom

A "gift" within meaning of provision of

Intemal Revenue Code excluding from gross

income of income taxpayer value of property
acquired by "gift" proceeds from a detached and
disinterested generosity, and out of affection,

respect, admiration, charity or like impulses. 26

U.SC.A. ([.R.C.1939) Y 22(b)(31; 26 U.S.C.Aa

(i.R.C.1954) § 102(a).

(K3 Cases t[tat cite this liaadnotc

internal Revenue

4D;- Gifts and inconle therefrom

The transferor's intention is the most critical

consideration in determining whether there has

been a "gift"thin meaning of provision of

Internal Revenue Code excluding from gross

income of income taxpayer value of property
acquired by "gift". 26 U.S.C.A. (I.R.C.1939) §

22(b)(3); 26 U.S.C.A. (I.R.C.195=}) § 102(a).

12 Cases that cite this h:;adnote

Internal Revenue

'^- Gifts and income therefroni.

Transferor's intention, which is the most critical
consideration in determining whether there has

been a "gift" within meaning of provision of

Intemal Revenue Code excluding from gross

income of income taxpayer value of property
acquired by "gift", does not mean what cases
on common-law concept of gift call "donative
intent". 26 U.S.C.A. (I.R.C.1)39) § 22(b)(3); 26

U.S.C.A. (I.R.C.i954) § 102(a).

3' Cases that cite this heacinote

I101 Internal Revenue

#- Gifts and inconie thei-efrom

Characterization by transferor of his transfer

as a "gift" is not determinative in determining

whether there has been a "gift" within meaning

of provision of lnternal Revenue Code excluding

from gross income of income taxpayer value

of property acquired by "gift", and there must
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be an objective inquiry as to whether what

is called a "gift" amounts to it in reality. 26

U.S.C.A. (I.R.C.19:9) § 22(b)(3); 26 U.S.C.A.

(I.R.C.1954) § I02(a)-

of its assets. 26 U.S.C.A. (I.R.C.1939) § 22(b)

(3); 26 U.S.C.A. (I.R.C.1954) § 102(a).

77 Cases that cite this headnote

19 Casus that cite this headnote

(Ilj Internal Revenue

9- Gifts and income therefrom

Expectations or hopes of parties to transfer that

transfer will receive tax treatment as a"gift"

within meaning of provision of Internal Revenue

Code excluding from gross income of income

taxpayer value of property acquired by "gift" are

immaterial.26 U.S.C.A. (I.R.C.1939) § 22(b)(3);

26 U.S.C.A. (I.R.C.1954) § 102(a).

1,5 Cases that cite this lleadnote

1121 InternalRevenue

0- Gifts and income therefrom

Proper criterion in determining whether transfer

is a "gift" within meaning ofprovision oflnternal

Revenue Code excluding from gross income of

income taxpayer value of property acquired by

"gifft" is one that inquires what basic reason

for conduct of transferor was in fact, that is,

the dominant reason that explains his action in

making the transfer. 26 U.S.C.A. (1,R.C.1939) §

22(b)(3); 26 U.S.C.A. (I.R.C.19a4) § 102(a).

46 Cases that cite this headnote

[131 Internal Revenue

0» Gifts and inconie tlierefrom

Determination whether transfer amounts to a

"gift" within meaning of provision of Intemal

Revenue Code excluding from gross income

of income taxpayer value of property acquired

by "gift" is one that must be reached on

consideration of all factors, and not merely by

consideration of propositions that payments by

employer to employee, even though voluntary,

ought, by and large, to be taxable, and that

concept of a gift is inconsistent with a payment's

being a deductible business expense, and that

a gift involves personal elements, and that a

business corporation cannot properly make a gift

[141 Internal Revenue

0- Gifts and inconie therefroni

In determining whether transfer is a "gift" within

meaning of provision of the Internal Revenue

Code excluding from gross income of income

taxpayer value of property acquired by "gift",

trier of fact must be careful not to allow trial of

issue whether receipt of a specific payment is

a gift to turn into a trial of tax liability, or of

propriety, as a matter of fiduciary or corporate

law, attaching to conduct of someone else. 26

U.S.C.A. (I.R.C.1939) § 22(b)(3); 26 U.S.C.A.

(i.R.C.1954) § 102(a).

21 Cases that cite this headnote

(15) Internal Revenue

0- Incomes Taxable

Primary weight must be given to conclusions

of trier of fact in passing on question whether

transfer is a"gift" within meaning of provision

of Internal Revenue Code excluding from gross

income of income tax payer value of property

acquired by "gift". 26 U.S.C.A. (I.R.C.1939) ^

22(b)(3); 26 U.S.C.A. (I.R.C.1954) § 102(a).

95 Cases that ci.te this headnote

1161 Internal Revenue

0- Tncoines Taxable

Appellate review of determination of question

whether transfer is a "gift" within meaning of

provision of Intemal Revenue Code excluding

from gross income of income tax payer

value of property acquired by "gift" must

be quite restricted, and where jury has tried

matter on correct instructions, only inquiry is

whether it can be said that reasonable men

would reach different conclusions on the issue,

and where trial has been by judge without

a jury, judge's findings must stand unless

"clearly erroneous". 26 U.S.C.A. (1.R.C.1939)

`'a",fPStIaWNP-x'C':) 2014 'I`101T±SonRe";tBrS No Ciai!'tt to orlCllnai'J.J. ,.raow'Gftlil'':ent iA10r1(S, 3
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§ 22(b)(3); 26 U.:S.C.A. (1.R.C.1954) 5 f02(a);
FcJ..Rulcs Civ.Pz-oc. rul; 52(a)- 28 C: S.('.A.

629 Cases thatt cite thi; headnote

(17) Federal Courts

t^- Presentation of Questions Below or on

Revicw; Record; Waiver

Finding is "clearly erroneous" within provision

of Federal Rule of Civil Procedure that findings

of fact by court shall not be set aside unless

"clearly erroneous" when, though there is

evidence to support finding, reviewing court on

entire evidence is left with definite and firm

conviction that mistake has been committed.
Eed.Rules Civ.Proc. rule -52(a), 28 U.S.C.A.

292 Cases tliat citc t.his headnote

[181 [nternnl Revenue

ara Gifts and income therefrom

Where taxpayer, who was a friend of president

of corporation, gave president information

conceming potential customers for corporation's

products, and such information proved helpful

to corporation, and corporation gave taxpayer an

automobile in appreciation for the information,

Tax Court was justified in holding that there

was no "gift" of the automobile within meaning

of provision of the Internat Revenue Code

excluding from gross income of income taxpayer

value of property acquired by "gift". 26

li.S.C.A. (1-R.C.1939) § 22(b)(3); 26 U.S.C,A,

(I.R.C.1954) § 102(a).

5 Cascs that cite this hcaclnote

1191 Federal Civit Procedure

6- Sufficiency

Federal Courts

0- Particular cases

In action by taxpayer against the United States to

secure a refund of income taxes alleged to have

been illegally collected, simple and unelaborated

finding of District Court that transfer was a

"gi8" to taxpayer and was not required to

be reported by taxpayer as income did not

constitute compliance with direction of Federal

Rule of Civil Procedure requiring court in action
tried on facts without a jury to find facts

specially and state separately conclusions of law

thereon, and Supreme Court on certiorari would
vacate judgment of Court of Appeals reversing
judgment of District Court and would remand
case to District Court to make new and adequate
findings of fact. 26 U.S.C.A. (I.R.C.1939) S

22(b)(3); 26 U.S.C.A. (I.R.C.195=1) § 102(a);

Fed.Rules Civ. Pt-oc. rule 52, 28 U.S.C.A.

26 Casey that cite tl.tii; hwdnoi:e.

Attorneys and Law Firms

**1193 No. 376:

*279 Mr. Philip Elman, Washington, D.C., for petitioner.

**1194 Mr. Sidney G. Kusworm, Sr., Dayton, Ohio, for

respondents.

No. 546:

Mr. Clendon H. Lee, New York City, for petitioners.

Mr. Wayne G. Barnett, Washington, D.C., for respondent.

Opinion

Mr. Justice BRENNAN delivered the opinion of the Court.

These two cases concern the provision of the Intemal

Revenue Code which excludes from the gross income of an

income taxpayer `the value of property acquired by *280

gift.' t They pose the frequently recurrent question whether

a specific transfer to a taxpayer in fact amounted to a`gif't'

to him within the meaning of the statute. The importance to

decision of the facts of the cases requires that we state them

in some detail.

No. 376, Commissioner v. Duberstein. The taxpayer,

Duberstein, 2 was president of the Duberstein Iron & Metal
Company, a corporation with headquarters in Dayton, Ohio.
For some years the taxpayer's company had done business
with Mohawk Metal Corporation, whose headquarters were
in New York City. The president of Mohawk was one
Berman. The taxpayer and Berman had generally used

the telephone to transact their companies' business with
each other, which consisted of buying and selling metals.

_ .,,. ^__ -_ _ ,. __ ..... .k_ ..w.^.... ._ .._...^_ -,
:d^_
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The taxpayer testified, without elaboration, that he knew

Berman 'personally' and had known him for about seven

years. From time to time in their telephone conversations,

Berman would ask Duberstein whether the latter knew of

potential customers for some of Mohawk's products in which

Duberstein's company itself was not interested. Duberstein

provided the names of potential customers for these items.

One day in 1951 Berman telephoned Duberstein and said

that the information Duberstein had given him had proved so

helpful that he wanted to give the latter a present. Duberstein

stated that Berman owed him nothing. Berman said that

he had a Cadillac as a gift for Duberstein, and that the

latter should send to New York for it; Berman insisted

that Duberstein accept the car, and the latter finally did so,

protesting however that *281 he had not intended to be

compensated for the information. At the time Duberstein

already had a Cadillac and an Oldsmobile, and felt that he

did not need another car. Duberstein testified that he did

not think Berman would have sent him the Cadillac if he

had not furnished him with information about the customers.

It appeared that Mohaw[c later deducted the value of the

Cadillac as a business expense on its corporate income tax

retura.

Duberstein did not include the value of the Cadillac in

gross income for 1951, deeming it a gift. The Conunissioner

asserted a deficiency for the car's value against him, and in

proceedings to review the deficiency the Tax Court affumed

the Commissioner's determination. It said that `The record is

significantly barren of evidence revealing any intention on the

part of the payor to make a gift. * * * The only justifiable

inference is that the automobile was intended by the payor to

be remuneration for services rendered to it by Duberstein.'

The Court ofAppeals for the Sixth Circuit reversed. 26-i F.2d

28, 30.

No. 546, Stanton v. United States. The taxpayer, Stanton, had

been for approximately 10 years in the employ of Trinity

Church in New York City. He was comptroller of the Church

corporation, and president of a corporation, **1195 Trinity

Operating Company, the church set up as a fully owned

subsidiary to manage its real estate holdings, which were

more extensive than simply the church property. His salary by

the end of his employment there in 1942 amounted to $22,500

a year. Effective November 30, 1942, he resigned from both

positions to go into business for himself. The Operating

Company's directors, who seem to have included the rector

and vestrymen of the church, passed the following resolution

upon his resignation: `Be it resolved that in appreciation of

the services rendered by Mr. Stanton * * * a gratuity is hereby

awarded to him of Twenty Thousand Dollars, payable to him

in equal instahnents of Two Thousand DoIlars *282 at the

end of each and every month commencing with the month of

December, 1942; provided that, with the discontinuance of his

services, the Corporation of Trinity Church is released from

all rights and ctaims to pension and retirement benefits not

already accrued up to November 30, 1942.'

The Operating Company's action was later explained by one

of its directors as based on the fact that, 'Mr. Stanton was liked

by all of the Vestry personally. He had a pleasing personality.

He had come in when Trinity's affairs were in a difficult

situation. He did a splendid piece of work, we felt. Besides

that * * * he was liked by all of the members of the Vestry

personally.' And by another: `(W)e were all unanimous in

wishing to make Mr. Stanton a gift. Mr. Stanton had loyally

and faithfully served Trinity in a very difficult time. We

thought of him in the highest regard. We understood that he

was going in business for himself. We felt that he was entitled

to that evidence of good will.'

On the other hand, there was a suggestion of some ill-feeling

between Stanton and the directors, arising out of the recent

termination of the services of one Watkins, the Operating

Company's treasurer, whose departure was evidently attended

by some acrimony. At a special board meeting on October

28, 1942, Stanton had intervened on Watkins' side and

asked reconsideration of the matter. The minutes reflect

that `resentment was expressed as to the `presumptuous'

suggestion that the action of the Board, taken after long

deliberation, should be changed.' The Board adhered to its

determination that Watkins be separated from employment,

giving him an opportunity to resign rather than be discharged.

At another special meeting two days later it was revealed that

Watkins had not resigned; the previous resolution terminating

his services was then viewed as effective; and the Board voted

the payment of six months' salary *283 to Watkins in a

resolution similar to that quoted in regard to Stanton, but

which did not use the term `gratuity.' At the meeting, Stanton

announced that in order to avoid any such embarrassment

or question at any time as to his willingness to resign if the

Board desired, he was tendering his resignation. It was tabled,

though not without dissent. The next week, on November

5, at another special meeting, Stanton again tendered his

resignation which this time was accepted.

The `gratuity' was duly paid. So was a smaller one to
Stanton's (and the Operating Company's) secretary, under a

similar resolution, upon her resignation at the same time.

1
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The two corporations shared the expense of the payments.

There was undisputed testimony that there were in fact

no enforceable rights or claims to pension and retirement

benefits which had not accrued at the time of the taxpayer's

resignation, and that the last proviso of the resolution was

inserted simply out of an abundance of caution. The taxpayer

received in cash a refund of his contributions to the retirement

plans, and there is no suggestion that he was entitled to more.

He was required to perform no further services for Trinity
after his resignation.

The Commissioner asserted a deficiency against the taxpayer

after the latter had failed to include the payments in **1196

question in gross income. After payment of the deficiency

and administrative rejection of a refund claim, the taxpayer

sued the United States for a refund in the District Court for
the Eastern District of New York. 137 F.Supp. 803. The trial
judge, sitting without a jury, made the simple finding that

the payments were a`gift,' 3 and judgment was entered for

the taxpayer. The Court of Appeals for the Second Circuit
reversed. 268 F.2d 727.

[11 The Govemment, urging that clarification of the problem
typified by these two cases was necessary, and that *284 the

approaches taken by the Courts of Appeals for the Second and

the Sixth Circuits were in conflict, petitioned for certiorari in
No. 376, and acquiesced in the taxpayer's petition in No. 546.
On this basis, and because of the importance of the question

in the administration of the income tax laws, we granted
certiorari in both cases. 361 U,S. 923, 80 S.Ct. 291, 4 L.Ed.2d
239.

The exclusion of property acquired by gift from gross

income under the federal income tax laws was made in the

first income tax statute 4 passed under the authority of the

Sixteenth Amendment, and has been a feature of the income

tax statutes ever since. The meaning of the term `gift' as

applied to particular transfers has always been a matter of

contention. 5 Specific and illuminating legislative history on

the point does not appear to exist. Analogies and inferences

drawn from other revenue provisions, such as the estate and

gift taxes, are dubious. See Lockard v. Commissioner, I Cir.,

166 F.2d 4099 The meaning of the statutory term has been

shaped largely by the decisional law. With this, we tum to the

contentions made by the Government in these cases,

numerous cases that arise. 6 We reject this invitation. We

are of opinion that the governing piinciples are necessarily

general and have already been spelled out in the opinions

of this Court, and that the problem is one which, under the

present statutory framework, does not lend itself to any more

definitive statement *285 that would produce a talisman

for the solution of concrete cases. The cases at bar are fair

examples of the settings in which the problem usually arises.
They present situations in which payments have been made

in a context with business overtones-an employer making

a payment to a retiring employee; a businessman giving

something of value to another businessman who has been of

advantage to him in his business. In this context, we review

the law as established by the prior cases here.

[21 [31 [41 [51 161 [71 [8l The course of decision
here makes it plain that the statute does not use the term `gift'

in the common-law sense, but in a more colloquial sense.
This Court has indicated that a voluntarily executed transfer
of his property by one to another, without any consideration

or compensation therefor, though a common-law gift, is not

necessarily a`gift' within the meaning of the statute. For the

Court has shown that the mere absence of a legal or moral

obligation to make such a payment does not establish that it is

a gift_ Ol.d Colony Trust Co. v. Commissioner, 279 U.S. 7163

730, 49 S.Ct. 499, 504, 73 L.Ed. 918. And, importantly, if
the payment proceeds primarily from `the constraining force

of any moral or legal duty,' or from `the **1197 incentive

of anticipated benefit' of an economic nature, Bogardus v.

Couimissioner, 302 U.S. 34, 41, 58 S.Ct. 61, 65, 82 L,Ed.

32, it is not a gift. And, conversely, `(w) here the payment is

in return for services rendered, it is irrelevant that the donor
derives no economic benefit from it.' Robertson v. United

States, 343 U.S. 71 l, 714, 72 S.Ct. 994, 996, 96 L.Ed. 1237. ?

A gift in the statutory sense, on the other hand, proceeds from

a`detached and disinterested generosity,' Commissioner of
lnternal Revenue v. LoBue, 351 U.S. 243, 246, 76 S.C.t. 800,

803, 100 L,Ed. 1142: `out of affection, respect, admiration,
charity or like impulses.' Robertson v. United Staies. supra,

343 U.S. at page 714, 72 S.Ct. at page 996. And i n this regard,
the most critical consideration, as the Court was agreed in
the leading case here, is the transferor's `intention.' *286
Bogardtts v. Commissioner, 302 U,S. 34, 43, 58 S.Ct. 61,

65, 82 L.Ed. :2. `What controls is the intention with which

payment, however voluntary, has been made.' Id., 302 U.S.

at page 45, 58 S.Ct. at page 66 (dissenting opinion). s

First. The Government suggests that we promulgate a new

`test' in this area to serve as a standard to be applied by

the lower courts and by the Tax Court in dealing with the

[9] [10] [11] The Government says that this `intention'

of the transferor cannot mean what the cases on the common-

law concept of gift call `donative intent.' With that we are

Appendix Page 184



C.I.R. v. Duberstein, 363 U.S. 278 (1960)
^,._....._.....^........^._..,..^ .^...,.^^...^..,.^....^..^......,.......e..^.^...^.^ _^_^ ..... ..............rM....,a.e..,
80 &i,,. I 190, 4 ir.Etf.2tl 1218, 5 A.F.T.R,Zd 1628, 60-2 €iSTc a 8535...

in agreement, for our decisions fully support this. Moreover,

the Bogardus case itself makes it plain that the donor's

characterization of his action is not determinative-that there

must be an objective inquiry as to whether what is called a gift

amounts to it in reality. 302 U.S. at page 40, 58 S.Ct. at page

64. It scarcely needs adding that the parties' expectations or

hopes as to the tax treatment of their conduct in tbemselves

have nothing to do with the matter.

cannot be stated in absolute terms. Neither factor is a

shibboleth. The taxing statute does not makc nondeductibility

by the transferor a condition on the `gift' exclusion; nor

does it draw and distinction, in terms, between transfers by

corporations *288 and individuals, as to the availability of

the `gift' exclusion to the transferee. The conclusion whether

a transfer amounts to a`gift' is one that must be reached on

consideration of all the factors.

[12] It is suggested that the Bogardus criterion would

be more apt if rephrased in terms of 'motive' rather than

`intention.' We must confess to some skepticism as to

whether such a verbal mutation would be of any practical

consequence. We take it that the proper criterion, established

by decision here, is one that inquires what the basic reason for

his conduct was in fact-the dominant reason that explains

his action in making the transfer. Further than that we do not

think it profitabie to go.

[13] *287 Second. The Government's proposed 'test,'

while apparently simple and precise in its formulation,

depends frankly on a set of `principles' or `presumptions'

derived from the decided cases, and concededly subject to

various exceptions; and it involves various corollaries, which

add to its detail. Were we to promulgate this test as a

matter of law, and accept with it its various presuppositions

and stated consequences, we would be passing for beyond

the requirements of the cases before us, and would be

painting on a large canvas with indeed a broad brush. The

Government derives it test from such propositions as the

following: That payments by an employer to an employee,

even though voluntary, ought, by and large, to be taxable;

that the concept of a gift is inconsistent **1198 with a

payment's being a deductible business expense; that a gift

involves 'personal' elements; that a business corporation

cannot properly make a gift of its assets. The Government

admits that there are exceptions and qualifications to these

propositions. We think, to the extent they are con•ect, that

these propositions are not principles of law but rather maxims

of experience that the tribunals which have tried the facts of

cases in this area have enunciated in explaining their factual

determinations. Some of them simply represent truisms: it

doubtless is, statistically speaking, the exceptional payment

by an employer to an employee that amounts to a gift. Others

are overstatements of possible evidentiary inferences relevant

to a factual determination on the totality of circumstances in

the case: it is doubtless relevant to the over-all inference that

the transferor treats a payment as a business deduction, or

that the transferor is a corporate entity. But these inferences

[141 Specifically, the trier of fact must be careful not to

allow trial of the issue whether the receipt of a specific

payment is a gift to turn into a trial of the tax liability,

or of the propriety, as a matter of fiduciary or corporate

law, attaching to the conduct of someone else. The major

corollary to the Govemment's suggested 'test' is that, as an

ordinary matter, a payment by a corporation cannot be a

gift, and, more specifically, there can be no such thing as a

`gift' made by a corporation which would allow it to take a

deduction for an ordinary and necessary business expense.

As we have said, we find no basis for such a conclusion

in the statute; and if it were applied as a determinative

rule of 'law,' it would force the tribunals trying tax cases

involving the donee's liability into elaborate inquiries into the

local law of corporations or into the peripheral deductibility

of payments as business expenses. The former issue might

make the tax tribunals the most frequent investigators of

an important and difficult issue of the laws of the several

States, and the latter inquiry would summon one difficult and

delicate problem of federal tax law as an aid to the solution

of another. y Or perhaps there would be required a trial of the

vexed issue whether there was a 'constructive' distribution of

corporate property, for income tax purposes, to the corporate

*289 agents who had sponsored the transfer. 10 These

considerations, also, reinforce us in our conclusion that while

the principles urged by the Government may, in nonabsolute

form as crystallizations of experience, prove persuasive to the

trier of facts in a particular case, neither they, nor any more

detailed statement than has been made, can be laid down as

a matter of law_

[15] Third. Decision of the issue presented in these cases

must be based ultimately on the application of the fact-

finding tribunal's experience with the mainsprings of human

conduct to the totality of the facts of each case. The **1199

nontechnical nature of the statutory standard, the close

relationship of it to the date of practical human experience,

and the multiplicity of relevant factual elements, with their

various combinations, creating the necessity of ascribing

the proper force to each, confirm us in our conclusion that

V"v'?51td'.VNEXt ^ LC 7<t ThC3?':5:'Si Re!!r ^;. 1tt s^3i 1 to or'ginai U.S. GO`i8rn1Tleii `'J'VaY^:3. 7
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primary weight in this area must be given to the conclusions
of the trier of fact. I3aktr v. 1'exas & Pacitic R. Lo., 359

i;.S. 727, 79 S.Ct. 664, 3 t..Fd.2d ?56; Commissioner of
inter:t<tl Reventie v, Ileininger, 320 U.S. 467. 475, 64 S.Ct..
249, 25=1. ?iS I...Ed, 171; United States v. Yetlow Cab Co.. 338

U.S. 338. 341, 70 _S.Ct. 177, 1?9. 94 L_Fd. 150: Bogzti•dus vr
Coniniissic ner, supra, 302 t.'.& at page 45, 58 S.Ct, at page

66 (dissenting opinion). t I ~

*290 This conclusion may not satisfy an academic desire

for tidiness, symmetry and precision in this area, any more

than a system based on the determinations of various fact-

finders ordinarily does. But we see it as implicit in the

present statutory treatment of the exclusion for gifts, and in

the variety of forums in which federal income tax cases can

be tried. If there is fear of undue uncertainty or overmuch

litigation, Congress may make more precise its treatment of

the matter by singling out certain factors and making them

determinative of the matters, as it has done in one field

of the `gift' exclusion's former application, that of prizes

and awards. 12 Doubtless diversity of result will tend to

be lessened somewhat since federal income tax decisions,

even those in tribunals of first instance tuming on issues of

fact, tend to be reported, and since there may be a natural

tendency of professional triers of fact to follow one another's

determinations, even as to factual matters. But the question

here remains basically one of fact, for determination on a

case-by-case basis.

1161 1171 One consequence of this is that appellate review

of determinations in this field must be quite restricted. Where

a jury has tried the matter upon correct instructions, *291

the only inquiry is whether it cannot be said that reasonable

men could reach differing conclusions on the issue. **1200

Baker v, Texas & Pacific R. Co., supra, 359 U.S. at page

228, 79 S.Ct. at page 665. Where the trial has been by a

judge without a jury, the judge's findings must stand unless

`clearly erroneous.' Fed.Rules Civ.Proc. 52(a), 28 U.S.C.A.

`A finding is `clearly erroneous' when although there is

evidence to support it, the reviewing court on the entire

evidence is left with the definite and firm conviction that a

mistake has been committed.' United States v. United States

Gypsum Co., 333 U.S. 364. 395, 68 S.Ct. 525, 542. 92 L.Ed.

74(i. The rule itself applies also to factual inferences from

undisputed basic facts, id., 333 U.S. at page 394, 68 S,Ct.

at page 541, as will on many occasions be presented in this

area. Cf. Graver Tank &klfg_ Co. v. Linde Air Products C.o..

339 U.S. 605. 609-610, 70 S.Ct. 854, 856, 857, 94 L.Ed.

1097. And Congress has in the most explicit terms attached

the identical weight to the findings of the Tax Court. LR.C. s

7483(a), 26 U.S.C.A. s 7482(a). 13

[181 Fourth- A majority of the Court is in accord with the

principles just outlined. And, applying them to the Duberstein

case, we are in agreement, on the evidence we have set forth,

that it cannot be said that the conclusion of the Tax Court

was `clearly erroneous.' It seems to us plain that as trier

of the facts it was warranted in concluding that despite the

characterization of the transfer of the Cadillac by the parties

and the absence of any obligation, even of a moral natuce,. to

make it, itwas *292 atbottom a recompgnse forpuberstein's

past services, or an inducement for him to be of fiuther service

in the future. We cannot say with the Court of Appeals that

such a conclusion was `mere suspicion' on the Tax Court's

part. To us it appears based in the sort of informed experience

with human affairs that fact-finding tribunals should bring to
this task.

[19] As to Stanton, we are in disagreement. To four of us,

it is critical here that the District Court as trier of fact made

only the simple and unelaborated finding that the transfer

in question was a`gift.' !`t To be sure, conciseness is to

be strived for, and prolixity avoided, in findings; but, to

the four of us, there comes a point where findings become

so sparse and conclusory as to give to revelation of what

the District Court's concept of the determining facts and
legal standard may be. See Ylatton Oil Trausfer Corp. v.
The Dynamic, 2 Cir.. 123 F,2d 999, 1000-IO0l. Such
conclusory, general findings do not constitute compliance

with Rule 52's direction to `find the facts specially and state

separately * * * conclusions of law **1201 thereon.' While

the standard of law in this area is not a complex one, we four

think the unelaborated finding of ultimate fact here cannot

stand as a fulfillment of these requirements. It affords the

reviewing court not the semblance of an indication of the

legal standard with which the trier of fact has approached his

task. For all that appears, the District *293 Court may have

viewed the form of the resolution or the simple absence of

legal consideration as conclusive. While the judgment of the

Court of Appeals cannot stand, the four of us think there must

be further proceedings in the District Court looking toward

new and adequate findings of fact. In this, we are joined by
Mr. Justice WHITTAKER, who agrees that the findings were
inadequate, although he does not concur generally in this
opinion.

; s ., f :.. _ _._................__-...........
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Accordingly, in No. 376, the judgment ofthis Court is that the

judgment of the Court of Appeals is reversed, and in No. 546,

that the judgment of the Court of Appeals is vacated, and the

case is remanded to the District Court for further proceedings

not inconsistent with this opinion. It is so ordered.

Judgment of Court of Appeals in No. 376 reversed, and

judgment of Court of Appeals in No. 546 vacated, and case

remanded to District Court for fnrther proceedings.

Mr. Justice HARLAN concurs in the result in No. 376. In No.

546, he would affirm the judgment of the Court of Appeals

for the reasons stated by Mr. Justice FRANKFURTER.

Mr. Justice WHITTAKER, agreeing with Bogardus that

whether a particular transfer is or is not a`gift' may involve

'a mixed question of law and fact,' 302 lJ_S., at page =9, 58

S.Ct. at page 64, concurs only in the result of this opinion.

Mr. Justice DOUGLAS dissents, since he is of the view that

in each of these two cases there was a gift under the test

which the Court fashioned nearly a quarter of a century ago

in Bogardus v. Comniissioner, 302 U.S. 34. 58 S.Ct. 61.

Mr. Justice BLACK, concurring and dissenting.

I agree with the Court that it was not clearly erroneous for

the Tax Court to find as it did in No. 376 that the automobile

transfer to Duberstein was not a gift, and so *294 I agree

with the Court's opinion and judgment reversing the judgment

of the Court of Appeals in that case.

I dissent in No. 546, Stanton v. United States. The District

Court found that the $20,000 transferred to Mr. Stanton by his

former employer at the end of ten years' service was a gift and

therefore exempt from taxation under I.R.C. of 1939, s 22(b)

(3), 26 U.S.C.A. s 22(b)(3) (now T.R.C, of 195=1, s 102(a),

26 U.S.C.A. s [02(a)). I think the finding was not clearly

erroneous and that the Court ofAppeals was therefore wrong

in reversing the District Court's judgment. While conflicting

inferences might have been drawn, there was evidence to

show that Mr_ Stanton's long services had been satisfactory,

that he was well liked personally and had given splendid

service, that the employer was under no obligation at all to

pay any added compensation, but made the $20,000 payment

because prompted by a genuine desire to make him a 'gift,'

to award him a`gratuity.' Cf. Conimissioner of Intemal

Revenue v. LoBue, 351 U.S. 243, 246-247, 76 S.Ct. 800,

802-803, 100 L.Ed. 1142. The District Court's finding was

that the added payment 'constituted a gift to the taxpayer, and

therefore need not have been reported by him as income * *

*.' The trial court might have used more words, or discussed

the facts set out above in more detail, but I doubt if this

would have made its crucial, adequately supported finding

any clearer. For this reason I**1202 would reinstate the

District Court's judgment for petitioner.

Mr. Justice FRANKFURTER, concurring in the judgment in

No. 376 and dissenting in No. 546.

As the Court's opinion indicates, we brought these two

cases here partly because of a claimed difference in the

approaches between two Courts of Appeals but primarily

on the Government's urging that, in that interest of the

better administration of the income tax laws, clarification

was desirable for determining when a transfer of property

constitutes a`gift' and is not to be included in *295 income

for purposes of ascertaining the `gross income' under the

Intemal Revenue Code. As soon as this problem emerged

after the imposition of the first income tax authorized by

the Sixteenth Amendment, it became evident that its inherent

difficulties and subtleties would not easily yield to the

formulation of a general rule or test sufficiently definite

to confine within narrow limits the area of judgment in

applying it. While at its core the tax conception of a gift

no doubt reflected the non-legal, non-technical notion of a

benefaction unentangled with any aspect of worldly requital,

the divers blends of personal and pecuniary relationships

in our industrial society inevitably presented niceties for

adjudication which could not be put to rest by any kind of

general fonnulation.

Despite acute arguments at the bar and a most thorough re-

examination of the problem on a full canvass of our prior

decisions and an attempted fresh analysis of the natiure of

the problem, the Court has rejected the invitation of the

Government to fashion anything like a litmus paper test for

determining what is excludable as a`gift' from gross income.

Nor has the Court attempted a clarification of the particular

aspects of the problem presented by these two cases, namely,

payment by an employer to an employee upon the termination

of the employment relation and non-obligatory payment for

services rendered in the course of a business relationship.

While I agree that experience has shown the futility of

attempting to define, by language so circumscribing as to

make it easily applicable, what constitutes a gift for every

situation where the problem may arise, I do think that greater

explicitness is possible in isolating and emphasizing factors

which militate against a gift in particular situations.
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Thus, regarding the two frequently recurring situations

involved in these cases-things of value given to employees

by their enrployers upon the termination of employment

*296 and payments entangled in a business relation and

occasioned by the performance of some service-the strong

implication is that the payment is of a business nature_ The

problem in these two cases is entirely different from the

problem in a case where a payment is made from one member

of a family to another, where the implications are directly

otherwise. No single general formulation appropriately deals

with both types of cases, although both involve the question

whether the payment was a`gift.' While we should normally

suppose that a payment from father to son was a gift, unless

the contrary is shown, in the two situations now before us

the business implications are so forceful that I would apply

a presumptive rule placing the burden upon the beneficiary

to prove the payment wholly unrelated to his services to the

enterprise. The Court, however, has declined so to analyze

the problem and has concluded `that the governing principles

are necessarily general and have already been spelled out in

the opinions of this Court, and that the problem is one which,

under the present statutory framework, does not lend itself to

any more defmi.tive statement that would produce a talisman

for the solution of concrete cases.'

The Court has made only one authoritative addition to the

previous course of **1203 our decisions. Recognizing

Bogardtis v. Commissioner, 302 U.S. 34, 58 S.Ct. 61, as 'the

leading case here' and finding essential accord between the

Court's opinion and the dissent in that case, the Court has

drawn from the dissent in Bogardus for infusion into what

will now be a controlling qualification, recognition that it is

`for the triers of the facts to seek among competing aims or

motives the ones that dominated conduct.' 302 U.S. 34, 45.58
S.Ct. 61, 66 (dissenting opinion). All this being so in view of
the Court, it seems to me desirable not to try to improve what

has 'already been spelled out' in the opinions of this Court

but to leave to the lower courts *297 the application of old

phrases rather than to float new ones and thereby inevitably

produce a new volume of exegesis on the new phrases.

Especially do I believe this when fact-finding tribunals are

directed by the Court to rely upon their `experience with

the mainsprings of human conduct' and on their 'informed

experience with human affairs' in appraising the totality of

the facts of each case. Varying conceptions regarding the

`mainsprings of human conduct' are derived from a variety

of experiences or assumptions about the nature of man, and

`experience with human affairs,' is not only diverse but also

often drastically conflicting, What the Court now does sets

fact-finding bodies to sail on an illimitable ocean of individual

beliefs and experiences. This can hardly fail to invite, if

indeed not encourage, too individualized diversities in the

administration of the income tax law, I am afraid that by these

new phrasings the practicalities of tax administration, which

should be as uniform as is possible in so vast a country as

ours, will be embarrassed. By applying what has already been

spelled out in the opinions of this Court, I agree with the Court

in reversing the judgment in Commissioner v. Duberstein.

But I would affirm the decision of the Court of Appeals

for the Second Circuit in Stanton v. United States. I would

do so on the basis of the opinion of Judge Hand and more

particularly because the very terms of the resolution by which

the $20,000 was awarded to Stanton indicated that it was

not a`gratuity' in the sense of sheer benevolence but in the

nature of a generous lagniappe, something extra thrown in for

services received though not legally nor morally required to

be given. This careful resolution, doubtless drawn by a lawyer

and adopted by some hardheaded businessmen, contained a

proviso that Stanton should abandon all rights to `pension

and retirement benefits.' The fact that Stanton had no such
*298 claims does not lessen the significance of the clause

as something `to make assurance doubly sure.' 268 F.2d 728,

The business nature of the payment is confirmed by the words

of the resolution, explaining the `gratuity' as `in appreciation
of the services rendered by Mr. Stanton as Manager of the

Estate and Comptroller of the Corporation of Trinity Church

throughout nearly ten years, and as President of Trinity

Operating Company, Inc.' The force of this document, in

light of atl the factors to which Judge Hand adverted in his

opinion, was not in the least diminished by testimony at the

trial. Thus the taxpayer has totally failed to sustain the burden

I would place upon him to establish that the payment to

him was wholly attributable to generosity unrelated to his

performance of his secular business functions as an officer of

the corporation of the Trinity Church of New York and the

Trinity Operating Co. Since the record totally fails to establish

taxpayer's claim, I see no need of specific findings by the trial
judge.

Parallel Citations

80 S.Ct. 1190, 4 L.Ed.2d 1218, 5 A.F.T.R.2d 1626, 60-2

USTC P 9515, 1960-2 C.B. 428
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Footnotes

I The operativeprovision in the cases atbar is s 22(b)(3) of the 1939 Internal Revenue Code, 26 U.S.C,A. s 221(b)(3). The con-esponding

provision of the present Code is s 102(a), 26 U.S.C.A. s 102(a).

2 In both cases the husband will be referred to as the taxpayer, although his wife joined with him in joint tax returns_

3 See note 14, infra.

4 s II.B., c. 16,38 Stat. 167.

5 The first case of the Board of Tax Appeals officially reported in fact deals with the problem. Panvtt v. Cominissioner, I B.T.A, I.

6 The Govemment's proposed test is stated: 'Gifts should be defined as transfers of property made for personal as distinguished from

business reasons.'

7 The cases including `tips' in gross income are classic examples of this. See, e.g., Roberts v. Commissioner, 9 Cir,, 176 F.2d 22 t.

8 The parts of the Bogardus opinion which we touch on here are the ones we take to be basic to its holding, and the ones that we read

as stating those governing principles which it establishes. As to them we see little distinction between the views of the Court and

those taken in dissent in Bogardus. The fear expressed by the dissent at 302 U.S. at page 44, 58 S.Ct. at page 66, that the prevailing

opinion `seems' to hold `that every payment which in any aspect is a gift is * * * relieved of any tax' strikes us now as going beyond

what the opinion of the Court held in fact. In any event, the Court's opinion in Bogardus does not seem to have been so interpreted

afterwards. The principal difference, as we see it, between the Court's opinion and the dissent lies in the weight to be given the

findings of the trier of fact.

9 Justice Cardozo once described in memorable language the inquiry into whether an expense was an 'ordinary and necessary' one of

a business: 'One struggles in vain for any verbal formula that will supply a ready touchstone. The standard set up by the statute is

not a rule of law; it is rather a way of life. Life in all its fullness must supply the answer to the riddle.' Welch v, EIelvering, 290 U,S.

111, 115, 54 S.C't. 8, 9. 78 L,Ed, 212. The same comment well fits the issue in the cases at bar.

10 Cf., e.g., Nelson v. Coniniissioner. 6 Cir., 203 F.2d I.

1,1 In Bogardus, the Court was divided 5 to 4 as to the scope of review to be extended the fact-fmder's determination as to a specific

receipt, in a context like that of the instant cases. The majority held that such a determination was `a conclusion of law or at least a

determination of a mixed question of law and fact.' 302 U.S. at page 39. 58 S.Ct. at paoe 64. This formulation it took as justifying

it in assuming a fairly broad standard of review. The dissent took a contrary view. The approach of this part of the Court's ruling in

Bogardus, which we think was the only part on which there was real division among the Court, see note 8, supra, has not been afforded

subsequent respect here. In Heininger, a question presenting at the most elements no more factual and untechnical than those here-

that of the 'ordinary and necessary' nature of a business expense-was treated as one of fact. Cf note 9, supra. And in Dobson v,

Cotuuuissioner, 320 U.S. 489, 498, n. 22. 64 S.Ct. 239, 245, 88 L,Ed. 248, Bogardus was adversely criticized, insofar as it treated the

matter as reviewable as one of law. While Dobson is, of course, no longer the law insofar as it ordains a greater weight to be attached

to the findings of the Tax Court than to those of any other fact-finder in a tax litigation, see note 13, infra, we think its criticism of

this point in the Bogardus opinion is sound in view of the dominant importance of factual inquiry to decision of these cases.

12 LR.C. s 74, 26 U.S.C. A. a 74, which is a provision new with the 1954 Code. Previously, there had been holdings that such receipts as

the 'Pot 0' Gold' radio giveaway, Washburn v, Cotnmissioner, 5 T. C. 1333, and the Ross Essay Prize, McDermott v. Commissioner,

80 U.S.App.D.C. 176, 1i0 F.2d 585. were `gifts.' Congress intendedto obviate suchrulings. S.Rep. No. 1622, 83d Cong., 2d Sess., p.

178. We imply no approval of those holdings under the general standard of the 'gift' exclusion. Cf. Robertson v. United States, supra.

13 'The United States Courts of Appeals sball have exclusive jurisdiction to review the decisions of the Tax Court * * * in the same

manner and to the same extent as decisions of the district courts in civil actions tried without a jury ***.' The last words first came

into the statute through an amendment to s 1141(a) of the 1939 Code, 26 U.S.C.A. s 1141(a) in 1948 (s 36 of the Judicial Code Act,

62 Stat. 991). The purpose of the 1948 legisiation was to remove from the law the favored position (in comparison with District Court

and Court of Claims rulings in tax matters) enjoyed by the Tax Court under this Court's ruling in Dobson v Cominissioner, 320 U.S.

489, 64 S.Ct. 239. CE note 11, supra. See Grace Bros., Inc., v. Commissioner, 9 Cir„ 173 F,2d 170, 173.

14 The `Findings of Fact and Conclusions of Law' were made orally, and were simply: 'The resolution of the Board of Directors of the

Trinity Operating Company, Incorporated, held November 19, 1942, after the resignations had been accepted of the plaintiff from his

positions as controller of the corporation of the Trinity Church, and the president of the Trinity Operating Company, Incorporated,

whereby a gratuity was voted to the plaintiff, Allen (sic) D. Stanton, in the amount of $20,000 payable to him in monthly installments

of $2,000 each, commencing with the month of December, 1942, constituted a gift to the taxpayer, and therefore need not have been

reported by him as income for the taxable years 1942, or 1943.'

,tla.^,#eY!" ., Y 14
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Supreme Court of the United States

Robert L. HERNANDEZ, Petitioner,

V.

COMMISSIONER OF INTERNAL REVENUE.

Katherine Jean GRA.HAM, et al., Petitioners,

V.

COMMISSIONER OF INTERNAL REVENUE.

Nos. 87-963, 87-1616. 1 Argued

Nov. 28,1988. { Decided June 5,

1989• Rehearings Denied Aug. ii,

1989. ^ See 492 U.S. 933,11o S.Ct. 16

Conunissioner of Intemal Revenue disallowed as charitable

deduction certain payments made to taxpayers' church. The

Tax Court, 83 T.C. 575, aff^irmed, and appeal was taken. The

Court of Appeals, 819 F.2d 1212 and 822 F.2d 844, affirmed.

Upon grant of certiorari, the Supreme Court, Justice Marshall,

held that:. (1) fixed payments for auditing and training

services were not deductible charitable contributions, and

(2) provision of Internal Revenue Code goveming charitable

deductions did not violate First Amendment's establishment

and free exercise clauses.

Judgments affirmed.

Justice O'Connor filed dissenting opinion in which Justice

Scalia joined.

33 Cases that cite this headnote

[2) Internal Revenue

*-- Constittttionat and Statutory Provisions

In providing contribution or gift tax deduction,

Congress intended to differentiate between

unrequited payments to qualified recipients,

which are deductible, and payments made to

such recipients in return for goods or services,

which are not. 26 U.S.C.A. § [70.

1 I t;ases that cite this headnote

1 31 Internal Revenue

Q-- Charitable Organizations and Purposes

Sine qua non of charitable contribution is

transfer of money or property without adequate

consideration. 26 U.S.C.A, § 170.

22 Cases that cite this hea;inote

[4I Internal Revenue

a-- Incidenee of Benefits

In determining whether payment qualifies as

charitable deduction under Internal Revenue

Code, quid pro quo analysis is appropriate

even when benefit taxpayer receives is purely

religious in nature. 26 U.S.C.A. § 170.

34 Cases that cite this headnote

Justices Brennan and Kennedy took no part in consideration

or decision of case.

West Headnotes (13)

[51 Internal Revenue

0- Charitable Organizations and Purposes

Payments made for right to participate in

religious service are not automatically deductible

as charitable deductions under Intemal Revenue

Code. 26 U.S.C.A. § 170.
[l] Internal Revenue

%-- Charitable Organizations and Purposes

Payments made to church to receive

services known as "auditing" and "training"

were not deductible "charitable contributions"

under Internal Revenue Code, where church

established fixed prices for such sessions,

retttrned refund if services were unperforrned,

and categorieally barred provision of free

sessions. 26 U.S.C.A. § 170.

3 Cases that cite this headnote

[61 Constitutional Law

0- Taxation

Under First Amendment, Internal Revenue

Service can reject otherwise valid claims

of religious benefit for charitable deduction

purposes only on ground that taxpayers' alleged

, , .
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beliefs are not sincerely held, not on ground

that such beliefs are inherently irreligious. 26
S.C.A.U.§ 170; U.S.C. A. Const.Amend. 1.

55 Cases that cite this h^.:+dnote

Prefet^t•ing Reiigion First Amendment. 26 L".S.C.A. ti t7(); U.S.C.A.

Constitutional Law

16- F,stabtishmcnt of Rcligion

Constitutional Law

0- Advancement, Endotsement, or

Sponsorship of Religion; Favoring _ or

Const.Aniend. 1.

14 Cases that cite this lteactnote

1101 Constitutional Law

1:-^ Sectilar Purpose

Statute primarily having secular effect does not

violate establishment clause merely because it
happens to coincide or harmonize with tenets of

some orall religions. U.S.C.A. Const.Amend. I.

Igl

191

When it is claimed that denominational

preference exists, initial inquiry is whether

law facially differentiates among religions; if

no such facial preference exists, three-pronged

establishment clause inquiry is applied. U.S.C.A.
Const.Atnend. 1.

2;3 Cases that cite this Ireadnote

Coitstitutional Law

Qp- Taxation

Internal Revenue

0- Coustitutional and Statutory Provisions

Provision of Internal Revenue Code governing

charitable deductions does not create

unconstitutionally denominational preference

despite contention it accords disproportionately

harsh tax status to those religions that raise

fands by imposing fixed costs for participation
in certain religious practices. 26 U.S.C.A. § 170;
U.S.C.A. Const..Arnend. I.

10 Cases that cite this head.note

Coiistitutional Law

ip« Taxation

Internal Revenue

0» Constitutional and Statutory Provisions

Primary effect of provision of Internal
Revenue Code goveening charitable deductions-

encouraging gifts to charitable entities, including

but not limited to religious organizations-is
neither to advance nor inhibit religion, and

thus does not violate establishment clause of

t> Cases that cite thi, headnote

[lll Constitutional Law

4-- Freedom of Religion and Conscience

Routine regulatory interaction which involves no

inquiries into religious doctrine, no delegation of

state power to religious body, and no detailed

monitoring and close administrative contact

between secular and religious bodies, does not

of itself violate nonentanglement command.

U.S.C.A. Const.Amertd. t.

29 C::scs that cite this headnote

[121 Constitutional Law

4-- Burden on Religion

Constitutional Law

471- Strict Scrutiny: Compelling Interest

Free exercise inquiry asked whether govetttment

has placed substantial burden on observation

of central religious belief or practice and, if

so, whether compelling govemmental interest
justifies burden. U.S.C.A. Const.Anieod. 1.

295 Ca.es that cite this heacinote

[131 Constitutional Law

40- Taxation

Even substantial burden on free exercise rights is

justified by broad pttblic interest in maintaining
sound tax system, free of myriad exceptions
flowing from wide variety of religious beliefs. 26
t7 S.C.A, § 1?0; I t.:S r A Const, Atnend. I.

1'u2 Cases that cite this headnote

r _.. ^... _.y.. _ _
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**2138 Syllabus ^

*680 The Church of Scientology (Church) provides

"auditing" sessions designed to increase members' spiritual

awareness and training courses at which participants study

the tenets of the faith and seek to attain the qualifications

necessary to conduct auditing sessions. Pursuant to a central

tenet known as the "doctrine of excbange," the Church has

set forth schedules of mandatory fixed prices for auditing

and training sessions which vary according to a session's

length and level of sophistication and which are paid to

branch churches. Under § 170 of the Internaf Revenue Code

of 1954, petitioners each sought to deduct such payments on

their federal income tax returns as a "charitable contribution,"

which is defined as a "contribution or gift" to eligible

donees. After respondent Commissioner of Intemal Revenue

(Commissioner or IRS) disallowed these deductions on the

ground that the payments were not "charitable contributions,"

petitioners sought review in the Tax Court. That court

upheld the Commissioner's decisions and rejected petitioners'

constitutional challenges based on the Establishment and Free

Exercise Clauses of the First Amendrnent. The Courts of

Appeals affumed on petitioners' separate appeals.

Held: Payments made to the Church's branch churches for

auditing and training services are not deductible charitable

contributions under § 170. Pp. 2143-2151.

(a) Petitioners' payments are not "contribution[s] or gift[s]"

within the meaning of § 170. The legislative history of

the "contribution or gift" limitation reveals that Congress

intended to differentiate between unrequited payments to

qualified recipients, which are deductible, and payments

made to such recipients with some expectation of a quid pro

quo in terms of goods or services, which are not deductible.

To ascertain whether a given payment was made with

such an expectation, the external features of the transaction

in question must be examined. Here, extemal features

strongly suggest a quid pro quo exchange of petitioners'

*681 money for auditing and training sessions, since the

Church established fixed prices for such sessions in each

branch church; calibrated particular prices to sessions of

particular lengths and sophistication levels; returned a refund

if services went unperformed; distributed "account cards"

for monitoring prepaid, but as-yet-unclaimed, services;

and categorically barred the provision of free sessions.

Petitioners' argument that a quid pro quo analysis is

inappropriate **2139 when a payment to a church either

generates purely religious benefits or guarantees access to

a religious service is unpersuasive, since, by its terms, §

170 makes no special preference for such payments and its

legislative history offers no indication that this omission was

an oversight. Moreover, petitioners' deductibility proposal

would expand the charitable contribution deduction far

beyond what Congress has provided to include numerous

forms of payments that otherwise are not, or might not be,

deductible. Furthermore, the proposal might raise problems

of entanglement between church and state, since the IRS and

reviewing courts would be forced to differentiate "religious"

benefits or services from "secular" ones. Pp. 2143-2146.

(b) Disallowance of petitioners' § 170 deductions does not

violate the Establishment Clause. Petitioners' argument that

§ 170 creates an unconstitutional denominational preference

by according disproportionately harsh tax status to those

religions that raise funds by imposing fixed costs for

participation in certain religious practices is unpersuasive.

Section 170 passes constitutional muster, since it does not

facially differentiate among religious sects but applies to

all religious entities, and since it satisfies the requisite

three-pronged inquiry under the Clause. First, the section

is neutral both in design and purpose, there being no

allegation that it was bom of animus to religion in general

or to Scientology in particular. Second, its primary effect-

encouraging gifts to charitable entities, including but not

limited to religious organizations-does not advance religion,

there being no allegation that it involves direct governmental

action endorsing religion or a particular religious practice. Its

primary secular effect is not rendered unconstitutional merely

because it happens to harmonize with the tenets of religions

that raise funds by soliciting unilateral donations. Third, the

section threatens no excessive entanglement between church

and state. Although the IRS must ascertain the prices of a

religious institution's services, the regularity with which such

payments are waived, and other pertinent information about

the transaction, this is merely routine regulatory interaction

that does not involve the type of inquiries into religious

doctrine, delegation of state power, or detailed monitoring

and close administrative contact that would violate the

nonentanglement command. Nor does the application of §

170 require the Govemment to place a monetary *682

value on particular religious benefits. Petitioners' claim to

the contrary raises no need for valuation, since they have

alleged only that their payments are fully exempt from a quid

pro quo analysis-not that some portion of those payments

4'Vestt,T,vNext- .=' 2J14 T"ornson Reuters, No ciairn to oriyinal l;.S. GovernrTlent Works. .,
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is deductible because it exceeds the value of the acquired

service. In any event, the need to ascertain what portion of a

payment was a purchase and what portion was a contribution

does not ineluctably create entanglement problems, since the

IRS has eschewed benefit-focused valuation in cases where

the economic value of a good or service is elusive, and has

instead employed a valuation method which inquires into the

cost (if any) to the donee of providing the good or service.

This method involves merely administrative inquiries that,

as a general matter, bear no resemblance to the kind of

governmental surveillance that poses an intolerable risk of

entanglement. Pp. 2146-2148.

contain any unifying *683 principle that would embrace

auditing and training session payments. Pp. 2149-2151.

814 F.3d 12t2 ;C.AI 1987) and 822 F.?d 844 (CA4 1987),
affirmed.

MARSHALL, J., delivered the opinion of the Court, in
which REHNQUIST, C.J:, and WHITE, BLACKMUN, and

STEVENS, JJ., joined. O'CONNOR, J., filed a dissenting
opinion, in which SCALIA, J., joined, post, p. 2151.
BRENNAN and KENNEDY, JJ., took no part in the
consideration or decision of the cases.

(c) Disallowance of petitioners' § 170 deductions does not
violate the Free Exercise Clause. Although it is doubtful that,
as petitioners allege, the disallowance imposes a substantial

burden on the central practice of Scientology by deterring

adherents from engaging in auditing and training sessions

and by interfering with their observance of the doctrine of
exchange, United States v. Lee, 455 U.S. 252, 260, 102 S.Ct.
1051, 1056-1057, 71 L.Ed.2d 127, establishes that even a
substantial burden is justified by the broad public interest in
maintaining a sound tax system, free of myriad exceptions
flowing from a wide variety ofreligious beliefs. That this case
involves federal income taxes, rather than **2140 the Social
Security taxes considered in Lee, is of no consequence. Also
of no consequence is the fact that the Code already contains
some deductions and exemptions, since the guiding principle
is that a tax must be uniformly applicable to all, except as
Congress provides explicitly otherwise. Id., at 261. 102 S.Ct.,
at 1057, Indeed, the Government's interest in avoiding an
exemption is more powerful here than in Lee, in the sense
that the claimed exemption there stemmed from a specific

doctrinal obligation not to pay taxes, whereas there is no

limitation to petitioners' argument that they are entitled to
an exemption because an incrementally larger tax burden
interferes with their religious activities. Pp. 2148-2149.

(d) Petitioners' assertion that disallowing their claimed

deductions conflicts with the IRS' longstanding practice of

permitdng taxpayers to deduct payments to other religious

institutions in connection with certain religious practices must

be rejected in the absence of any specific evidence about the

nature or structure of such other transactions. In the absence of

those facts, this Court cannot appraise accurately whether IRS

revenue rulings allowing deductions for particular religious

payments correctly applied a quid pro quo analysis to the

practices in question and cannot discern whether those rulings

Attorneys and Law Firms

Michael J Graetz argued the cause and filed briefs for

petitioners in both cases.

Deputy Solicitor General Merrill argued the cause for
respondent in both cases. With him on the brief were Solicitor
General Fried, Assistant Attorney General Rose, Deputy

Solicitor General Wallace, Alan I. Horowitz, and Robert S.
Pomerance. t

t Briefs of amici curiae urging reversal were filed for the
American Jewish Congress et al. by WalterJ. Rockler, Julius
Greisman, Paul S. Berger, and Marc D. Stern; and for the
Council on Religious Freedom by Lee Boothby.

Opinion

Justice MARSHALL delivered the opinion of the Court.

[1l Section 170 of the Internal Revenue Code of 1954

(Code), 26 U.S.C. § 170, permits a taxpayer to deduct from
gross income the amount of a"charitable contribution." The

Code defines that term as a "contribution or gift" to certain

eligible donees, including entities organized and operated

exclusively for religious pwposes. I We granted certiorari to

determine *684 whether taxpayers may deduct as charitable

contributions payments made to branch churches of the
Church of Scientology **2141 (Church) in order to receive
services known as "auditing" and "training." We hold that

such payments are not deductible.

I

Scientology was founded in the 1950's by L. Ron Hubbard.

It is propagated today by a"mother church" in California

^.. ^ ....,.. ^__.. ......_ ...e..... .,...a_.. .:..,
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and by numerous branch churches around the world. The

mother Church instructs laity, trains and ordains ministers,

and creates new congregations. Branch churches, known as

"franchises" or "missions," provide Scientology services at

the local level, under the supervision of the mother Church.

Clturch q(Scientolog), qf CalJornia v. Comrnissioner•, 823

F.2d 1310, 1313 (CA9 1987), cert. denied, 486 U.S. 1015,

108 S.C:t. 1752, 100 L.Ed,2d 214 (1988).

Scientologists believe that an immortal spiritual being exists

in every person. A person becomes aware of this spiritual

dimension through a process known as "auditing."' Auditing

involves a one-to-one encounter between a participant

(known as a "preclear") and a Church official (known as

*685 an "auditor"). An electronic device, the E-meter, helps

the auditor identify the preclear's areas of spiritual difficulty

by measuring skin responses during a question and answer

session. Although auditing sessions are conducted one on

one, the content of each session is not individually tailored.

The preclear gains spiritual awareness by progressing through

sequential levels of auditing, provided in short blocks of time

known as "i.ntensives." 83 T.C. 575, 577 (t984), affd, 822

F.2d 844 (CA9 1987).

The Church also offers members doctrinal courses known as

"training." Participants in these sessions study the tenets of

Scientology and seek to attain the qualifications necessary to

serve as auditors. Training courses, like auditing sessions, are

provided in sequential levels. Scientologists are taught that

spiritual gains result from participation in such courses. 83

T.C., at ^77.

The Church charges a "fixed donation," also known as a

"price" or a "fixed contribution," for participants to gain

access to auditing and training sessions. These charges are

set forth in schedules, and prices vary with a session's

length and level of sophistication. In 1972, for example,

the general rates for auditing ranged from $625 for a 12

'/a-hour auditing intensive, the shortest available, to $4,250

for a 100-hour intensive, the longest available. Specialized

types of auditing required higher fixed donations: a 12 1h-

hour "Integrity Processing" auditing intensive cost $750; a 12

/z-hour "Expanded Dianetics" auditing intensive cost $950.

This system of mandatory fixed charges is based on a central

tenet of Scientology known as the "doctrine of exchange,"

according to which any time a person receives something

he must pay something back. Id. at 577-578. In so doing, a

Scientologist maintains "inflow" and "outflow" and avoids

spiritual decline. 819 F.2d 1212, 1222 (CAl 1987).

The proceeds generated from auditing and training sessions

are the Church's primary source of income. The Church

promotes these sessions not only through newspaper, *686

magazine, and radio advertisements, but also through free

lectures, free personality tests, and leaflets. The Church also

encourages, and indeed rewards with a 5% discount, advance

payment for these sessions. 822 F.2d. at 847. The Church

often refunds unused portions of prepaid auditing or training

fees, less an administrative charge.

Petitioners in these consolidated cases each made payments to

a branch church for auditing or training sessions. They sought

to deduct these payments on their federal income tax retums

as charitable contributions under § 170. Respondent **2142

Commissioner, the head of the Internal Revenue Service

(IRS), disallowed these deductions, finding that the payments

were not charitable contributions within the meaning of §

170.3

Petitioners sought review of these determinations in the Tax

Court. That court consolidated for trial the cases of the

three petitioners in No. 87-1616: Katherine Jean Graham,

Richard M. Hermann, and David Forbes Maynard. The

petitioner in No. 87-963, Robert L. Hernandez, agreed

to be bound by the findings in the consolidated Graham

trial, reserving his right to a separate appeal. Before trial,

the Commissioner stipulated that the branch churches of

Scientology are religious organizations entitled to receive

tax-deductible charitable contributions under the relevant

sections of the Code. This stipulation isolated as the sole

statutory issue whether payments for auditing or training

sessions constitute "contribution[s] or gift[s]" under § 170.4

*687 The Tax Court held a 3-day bench trial during

which the taxpayers and others testified and submitted

documentary exhibits describing the terms under which the

Church promotes and provides auditing and training sessions.

Based on this record, the court upheld the Commissioner's

decision. 83 T.C. 575 (1984). It observed first that the

term "charitable contribution" in § 170 is synonymous

with the word "gift," which case law had defined "as a

voluntary transfer of property by the owner to another

without consideration therefor." Id., at 580, quoting DeJong

v. Commissioner, 36 T.C. 896, 899 (1961) (emphasis in

original), affd, 309 F.2d 373 (CA9 1962). It then determined

that petitioners had received consideration for their payments,

namely, "the benefit of various religious services provided by

the Church of Scientology." 83 T.C., at 580, The Tax Court

L ^3'. ,^ ., .,. ; a ^ M.,.......,.v..w ... u.,<..^. : i ^ r: E ^^=E. .. . ^- fA, , . . ., .,. ^ : : r^, ^. ^ .,^..,.......^.,..^..,....,.^....»^..,......,^.,.w,,.........^'
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also rejected the taxpayers' constitutional challenges based

on the Establishment and Free Exercise Clauses of the First

Amendment.

The Courts of Appeals for the First Circuit in petitioner

Hernandez's case, and for the Ninth Circuit in Graham,

Hermann, and Maynard's case, affirmed. The First Circuit

rejected Hernandez's argument that under § 170, the

IRS' ordinary inquiry into whether the taxpayer received

consideration for his payment should not apply to "the

return of a commensurate religious benefit, as opposed to an
economic or financial benefit." 819 F.2d, at 1217 (emphasis

in original). *688 The court found "no indication that

Congress intended to distinguish the religious benefits sought

by Hernandez from the medical, educational, scientific,

literary, or other benefits that could likewise provide the
quid for the quo of a nondeductible payment to a charitable
organization." Ibid. The court also rejected Hemandez's

argument that it was impracticable **2143 to put a value on

the services he had purchased, noting that the Church itself

had "established and advertised monetary prices" for auditing

and training sessions, and that Hemandez had not claimed that

these prices misstated the cost ofproviding these sessions. Id.,
at 1218.

Establishment Clause because § 170 is "neutral in its design"
and reflects no intent "to visit a disability on a particular
*689 religion." Id.. at 853. Furthermore, that the taxpayers

would "have less money to pay to the Church, or that the
Church [would] receive less money, [did] not rise to the
level of a burden on appellants' ability to exercise their
religious beliefs." Id.. at 851. Indeed, because the taxpayers
could still make charitable donations to the branch church,
they were "not put to the choice of abandoning the doctrine
of exchange or losing the government benefit, for they
may have both." Ibid. Finally, the court noted that the
compelling governmental interest in "the maintenance of a
sound and uniform tax system" counseled against granting a
free exercise exemption. Id, at 852-853.

We granted certiorari, 48-i U.S. 1005. 108 S.Ct. 1467, 99

L._E,d.2d 697 ( l 988); 486 U.S. 1022, 108 S.Ct. 1994, 100

L.Ed.2d 226 ( 1988), to resolve a Circuit conflict concerning
the validity of charitable deductions for auditing and training

payments.' We now affirm.

11

Hernandez's constitutional claims also failed. Because §

170 created no denominational preference on its face,

Henlandez had shown no Establishment Clause violation. Id_,
at 12 I 8-1221. As for the Free Exercise Clause challenge, the
court detennined that denying the deduction did not prevent

Hernandez from paying for auditing and training sessions

and thereby observing Scientology's doctrine of exchange.

Moreover, granting a tax exemption would compromise the

integrity and fairness of the tax system. Id,, at 1221- t 225.

The Ninth Circuit also found that the taxpayers had received
a "measurable, specific return ... as a quid pro quo for the
donation" they had made to the branch churches. 822 F.2d,
at 848. The court reached this result by focusing on "the
external features" of the auditing and training transactions,
an analytic technique which "serves as an expedient for any
more intrusive inquiry into the motives of the payor." Ibid.
Whether a particular exchange generated secular or religious

benefits to the taxpayer was irrelevant, for under § 170 "[i]t
is the structure of the transaction, and not the type of benefit
received, that controls." Id., at 849.

The Ninth Circuit also rejected the taxpayers' constitutional

arguments. The tax deduction provision did not violate the

For over 70 years, federal taxpayers have been allowed to

deduct the amount of contributions or gifts to charitable,

religious, and other eleemosynary institutions. See 2 B.

Bittker, Federal Taxation of Income, Estates and Gifts

¶ 35.1.1 (1981) (tracing history of charitable deduction).

Section 170, the present provision, was enacted in 1954; it

requires a taxpayer claiming the deduction to satisfy a number

of conditions. 6 The Commissioner's stipulation **2144 in

this case, however, *690 has narrowed the statutory inquiry

to one such condition: whether petitioners' payments for

auditing and training sessions are "contribution[s] or gift[s]"

within the meaning of § 170.

[2] The legislative history of the "contribution or gift"

limitation, though sparse, reveals that Congress intended

to differentiate between unrequited payments to qualified

recipients and payments made to such recipients in return for

goods or services. Only the former were deemed deductible.

The House and Senate Reports on the 1954 tax bill, for

example, both define "gifts" as payments "made with no

expectation of a financial return commensurate with the

amount of the gift." S.Rep. No. 1622, 83d Cong., 2d Sess.,

196 (1954); H.R.Rep. No. 1337, 83d Cong., 2d Sess., A44

(1954), U.S.Code Cong. & Admin.News 1954, pp. 4017,

4180, 4831. Using payments to hospitals as an example, both

,....
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Reports state that the gift characterization should not apply

to "a payment by an individual to a hospital in consideration

of a binding obligation to provide medical treatment for the

individual's employees. It would apply only if there were

no expectation of any quid pro quo from the hospital."

S.Rep. No. 1622, supra, at 196 (emphasis added); H.Rep. No.

1337, supra, at A44 (emphasis added), U.S.Code Cong. &

Admin.News 1954, pp. 4180, 4831. 7

[3] In ascertaining whether a given payment was made

with "the expectation of any quid pro quo," S.Rep. No.

1622, supra, at 196; H.Rep. No. 1337, supra, at A44,

U.S.Code Cong. & Admin.News 1954, pp. 4180, 4831, the

IRS has customarily examined the external features of the

transaction in question. This practice has the advantage of

obviating *691 the need for the IRS to conduct imprecise

inquiries into the motivations of individual taxpayers. The

lower courts have generally embraced this structural analysis.

See, e.g., Singer Co. v. United 5'tutes, 196 Ct.CL 90, 449

F.2d 413, 422-423 ( 1971) (applying this approach and

collecting cases), cited in United States V. American Bar

Endownlent, 477 U.S. 105, 117, 106 S.Ct. 2426, 2433.

91 L.Ed.2d 89 ( 1986); see also 2 B. Bittker, supra, at 1

35.1.3 (collecting cases). We likewise focused on external

features in United States v. American Bar Endowment, supra,

to resolve the taxpayers' claims that they were entitled

to partial deductions for premiums paid to a charitable

organization for insurance coverage; the taxpayers contended

that they had paid unusually high premiums in an effort to

make a contribution along with their purchase of insurance.

We upheld the Commissioner's disaIlowance of the partial

deductions because the taxpayers had failed to demonstrate,

at a minimum, the existence of comparable insurance policies

with prices lower than those of the policy they had each

purchased. In so doing, we stressed that "[t]he sine qua non

of a charitable contribution is a transfer of money or property

without adequate consider•ation." ld.. at 118, 106 S.Ct., at

2434 (emphasis added in part). g

refund if auditing and training services went unperformed;

it distributed "account *692 cards" on which persons who

had paid money to the Church could monitor what prepaid

services they had not yet claimed; and it categorically barred

provision of auditing or training sessions for free. y Each of

these practices reveals the inherently reciprocal nature of the

exchange.

[41 [5] Petitioners do not argue that such a structural

analysis is inappropriate under § 170, or that the external

features of the auditing and training transactions do not

strongly suggest a quid pro quo exchange. Indeed, the

petitioners in the consolidated Graham case conceded at trial

that they expected to receive specific amounts of auditing

and training in return for their payments. 822 F.2d, at 8-50.

Petitioners argue instead that they are entitled to deductions

because a quid pro quo analysis is inappropriate under § 170

when the benefit a taxpayer receives is purely religious in

nature. Along the same lines, petitioners claim that payments

made for the right to participate in a religious service should

be automatically deductible under § 170.

We cannot accept this statutory argument for several reasons.

First, it finds no support in the language of §[ 70. Whether or

not Congress could, consistent with the Establishment Clause,

provide for the automatic deductibility of a payment made to

a church that either generates religious benefits or guarantees

access to a religious service, that is a choice Congress has thus

far declined to make. Instead, Congress has specified that a

payment to an organization operated exclusively for religious

(or other eleemosynary) purposes *693 is deductible only

if such a payment is a "contribution or gift." 26 U.S.C. §

170(c). The Code makes no special preference for payments

made in the expectation of gaining religious benefits or access

to a religious service. Foley: 7,. Comrnissioner, 844 F.2d 94,

98 (CA2 1988) (Newman, J., dissenting), cert. pending, No.

88-102_ The House and Senate Reports on § 170, and the other

legislative history of that provision, offer no indication that

Congress' failure to enact such a preference was an oversight.

In light of this understanding of § 170, it is readily apparent

that petitioners' payments to the Church do not qualify

as "contribution[s] or gift [s]." As the Tax Court found,

these payments were part of a quintessential quid pro quo

exchange: in return for their money, petitioners received an

identifiable benefit, namely, auditing and training sessions.

The Church established **2145 fixed price schedules for

auditing and training sessions in each branch church; it

calibrated particular prices to auditing or training sessions of

particular lengths and levels of sophistication; it returned a

[61 Second, petitioners'deductibility proposal would expand

the charitable contribution deduction far beyond what

Congress has provided. Numerous forms of payments to

eligible donees plausibly could be categorized as providing

a religious benefit or as securing access to a religious

service. For example, some taxpayers might regard their

tuition payments to parochial schools as generating a religious

benefit or as securing access to a religious service; such

payments, however, have long been held not to be charitable

P
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contributions under p 170. Foley, supra, at 98, citing RVinters
v. Cotnmessioner, 468 F_2d 778 (CA2 1972); see ict., at
781 (noting Congress' refusal to enact legislation permitting

taxpayers to deduct parochial school tuition payments).

Taxpayers might make similar claims about payments for

church-sponsored counseling sessions or for medical care

at church-affiliated hospitals that otherwise might not be

deductible. Given that, under the First Amendment, the IRS

can reject otherwise valid claims of religious benefit only

on the ground that a**2146 taxpayers' alleged beliefs are

not sincerely held, but not on the ground that such beliefs
are inherently irreligious, see L'nited Stcrtes v. Ballard, 322
U.S. 78, 64 S,Ct. 882, 88t.Ed, 1148 (1944), the resultingtax
deductions would likely expand the charitable contribution

provision far beyond its present size. We are loath to effect

this result in the absence of supportive congressional intent.
Cf. Uni[ed 5'tates v. Lee. 455 U.S. 252, 259-261, 102 S.Ct.

1051, 1056-1057, 71 L.Ed.2d 127 (1982).

*694 Finally, the deduction petitioners seek might raise

problems of entanglement between church and state. If

framed as a deduction for those payments generating benefits

of a religious nature for the payor, petitioners' proposal would

inexorably force the IRS and reviewing courts to differentiate

"re[igious" benefits from "secular" ones. If framed as a

deduction for those payments made in connection with a

religious service, petitioners' proposal would force the IRS

and the judiciary into differentiating "religious" services

from "secular" ones. We need pass no judgment now on

the constitutionality of such hypothetical inquiries, but we

do note that "pervasive monitoring" for "the subtle or overt

presence of religious matter" is a central danger against which

we have held the Establishment Clause guards. A;uilur v.
Felton, 473 U.S. 402, 413. 105 S.Ct. 3232, 3238, 87 L.Ed.2d
290 (1985); see also 1,6idmar v. Virzc•ent. 454 U.S. 263,

272, n. I l, [02 S.Ct. 269, 275-276, n. 1l, 70 L.Ed.2d 440

(198 f)("[T]he University would risk greater 'entanglement'

by attempting to enforce its exclusion of `religious worship'

and `religious speech "' than by opening its forum to religious

as well as nonreligious speakers); cf. Thomas v. Review Dd.
oflndicrna Ernpfopment Security Div., 450 U.S. 707, 716, 10 L
S,Ct. 1425, 1431, 67 L.Ed.2d 624 ( 1981).

Accordingly, we conclude that petitioners' payments to

the Church for auditing and training sessions are not

"contribution[s] or gift[s]" within the meaning of that

statutory expression. 10

III

We turn now to petitioners' constitutional claims based on

the Establishment Clause and the Free Exercise Clause of the

First Amendment.

*695 A

Petitioners argue that denying their requested deduction

violates the Establishment Clause in two respects. First,

§ 170 is said to create an unconstitutional denominational

preference by according disproportionately harsh tax status

to those religions that raise funds by imposing fixed costs

for participation in certain religious practices. Second, § 170

allegedly threatens governmental entanglement with religion

because it requires the IRS to entangle itself with religion by

engaging in "supervision of religious beliefs and practices"

and "valuation of religious services." Brief for Petitioners 44.

[7] Our decision in Larson v. Valente, 456 U.S. 228, 102
S.Ct. 1673, 72 L.Ed.2d 33 ( 1982), supplies the analytic
framework for evaluating petitioners' contentions. Larson
teaches that, when it is claimed that a denominational

preference exists, the initial inquiry is whether the law

facially differentiates among religions. If no such facial

preference exists, we proceed to apply the customary three-

pronged Establishment Clause inquiry derived from Lemon
>. Kzu2_nean, 403 U.S. 602, 91 S.Ct. 2105, 29 L.Ed.2d 745

(1971).tt

**2147 [8] Thus analyzed, § 170 easily passes

constitutional muster. The line which § 170 draws

between deductible and nondeductible payments to statutorily

qualified organizations does not differentiate among sects.

Unlike the Minnesota statute at issue in Larson, which

facially exempted from state registration and reporting

requirements only those religious organizations that derived

more than half their funds from members, § 170 makes

no "explicit and deliberate distinctions between different

religious organizations," *696 456 U,S., at 246-247. n.
23, 102 S.Ct:., at 1684-1685, n. 23, applying instead to all
religious entities.

Section 170 also comports with the Lemon test. First, there
is no allegation that § 170 was bom of animus to religion
in general or Scientology in particular. Cf. Larson, scepra,
at 254-255, 102 S.Ct., at 1688-1689 (history of Minnesota
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restriction reveals hostility to "Moonies" and intent to "get

at ... people that are running around airports"). The provision

is neutral both in design and purpose.

[91 [101 Second, the primary effect of § 170-encouraging

gifts to charitable entities, including but not limited to

religious organizations-is neither to advance nor inhibit

religion. It is not alleged here that § 170 involves "[d]irect

government action endorsing religion or a particular religious

practice." FT alface v. Juffr•ee, 472 U.S. 38. 69, 105 S.Ct. 2479,

2497, 86 L.Ed.2d 29 (1985) (O'CONNOR, J., concurring

in judgment). It may be that a consequence of the quid

pro quo orientation of the "contribution or gift" requirement

is to impose a disparate burden on those charitable and

religious groups that rely on sales of commodities or services

as a means of fitnd-raising, relative to those groups that

raise funds primarily by soliciting unilateral donations. But a

statute primarily having a secular effect does not violate the

Establishment Clause merely because it "happens to coincide

or harmonize with the tenets of some or all religions."

McGort,an v. r41at1-lancl, 366 U.S. 420, 442, 81 S.Ct. 1101,

1113-11 l4, 6 L.Ed.2d 393 ( 1961); see also Bob Jones

[Yniver.siti.^ v, United States, 461 U.S. 574, 604, n. 30, 103

S.Ct. 2017, 2035, 11. 30, 76 L.Ed.2d 157 (1983).

[111 Third, § 170 threatens no excessive entanglement

between church and state. To be sure, ascertaining whether

a payment to a religious institution is part of a quid pro

quo transaction may require the IRS to ascertain from

the institution the prices of its services and commodities,

the regularity with which payments for such services and

commodities are waived, and other pertinent information

about the transaction. But routine regulatory interaction

which involves no inquiries into religious doctrine, see

Preshvterian Church in *697 U.S. i;. _Llary Eli=aheth Blue

Hzall :l.lemor•ial Presbyterian Charch, 393 U.S. 440, 45 t,

89 S.Ct. 601, 606, 21 L.Ed.2d 658 (1969), no delegation

of state power to a religious body, see Larkin v; Grendet'c

Den, lnc;, 459 U.S. 1 t6, 103 S.O. 505, 74 L.Ed.2d 297

(1982), and no "detailed monitoring and close administrative

contact" between secular and religious bodies, see Aguitar,

473 U_S., at 414, 105 S.Ct., at 3239, does not of itself violate

the nonentanglement command. See Tony and Susan A lan:o

Fottndcrtion v. Secretary of Lahor, 471 U.S. 290, 305-306,

105 S.Ct. 1953, 1963, 85 L.Ed.2d 278 (1985) (stating

that nonentanglement principle "does not exempt religious

organizations from such secular governmental activity as

fire inspections and building and zoning regulations" or the

recordkeeping requirements of the Fair Labor Standards Act)

(citation omitted). As we have observed, supra, at 2146, it is

petitioners' interpretation of § 170, requiring the Govemment

to distinguish between "secular" and "religious" **2148

benefits or services, which may be "fraught with the sort of

entanglement that the Constitution forbids." Lemon, supra,

403 U.S., at 620, 91 S.Ct., at 2115.

Nor does the application of § 170 to religious practices require

the Government to place a monetary value on particular

religious benefits. As an initial matter, petitioners' claim

here raises no need for valuation, for they have alleged

only that their payments are fully exempt from a quid pro

quo analysis-not that some portion of these payments is

deductible because it exceeds the value of the acquired

service. Cf. American Bar Endowntent, 477 U.S., at 117,

106 S.Ct., at 2434 (describing "dual character" payments)

(citing, inter alia, Rev.Rul. 68-432, 1968-2 Cum.Bull, 104,

105); see n. 10, supra. In any event, the need to ascertain

what portion of a payment was a purchase and what portion

was a contribution does not ineluctably create entanglement

problems by forcing the Govemment to place a monetary

value on a religious benefit. In cases where the economic

value of a good or service is eiusive-where, for example, no

comparable good or service is sold in the marketplace-the

IRS has eschewed benefit-focused valuation. Instead, it has

often employed as an altemative *698 method of valuation

an inquiry into the cost (if any) to the donee of providing

the good or service. See, e.g., OppEtiral v. Commissioner.

468 F.2d I Q00, 1002 (CA l 1972) (cost of providing a

"religiously-oriented" education); Winters v. Co,nmissioner,

468 F.2d 778 (CA2 1972) (same); De.7ong v. Commissioner,

309 F.2d 373 (CA9 1962) (same). This valuation method,

while requiring qualified religious institutions to disclose

relevant information about church costs to the IRS, involves

administrative inquiries that, as a general matter, "bear no

resemblance to the kind of govemment surveillance the

Court has previously held to pose an intolerable risk of

govetnment entanglement with religion." Tony and Susan

Alamo Foundation, supra, 471 U.S., at 305, 105 S.Ct., at

1963; cf. Lenton. 403 U.S., at 621-622, 91 S.Ct., at 2l 15-2116

(school-aid statute authorizing government inspection of

parochial school records created impermissible "intimate and

continuing relationship between church and state" because it

required State "to determine which expenditures are religious

and which are secular"). 12

B
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Petitioners also contend that disallowance of their § 170

deductions violates their right to the free exercise o€religion

by "plac[ingl a heavy burden on the central practice of

Scientology." Brief for Petitioners 47. The precise nature of

this claimed burden is unclear, but it appears to operate in

two ways. First, the deduction disallowance is said to deter

adherents from engaging in auditing and training sessions.

Second, the deduction disallowance is said to interfere with

observance of the doctrine of exchange, which mandates

equality of an adherent's "outflow" and "inflow."

[121 *699 The free exercise inquiry asks whether

government has placed a substantial burden on the

observation of a central religious belief or practice and,

if so, whether a compelling governmental interest justifies
the burden. Hobbie r, L'nemplovntertt Appeuls Cnrrtm'n oJ'
I"lu., 480 U.S. 136, 141-142, 107 S.Ct. 1046, 1049-1050,

94 L.Ed.2d 190 (1987); Thanr+s v. Revieiv $d. of lnciiaria

Emplovmertl Secttritv Div., 450 U.S.. at 717-719, l01 S.Ct„
at 1431-1433; 13'i.ccortsin v Ynder. 406 U.S. 205, 220-221,

92 S.Ct. 1526, 1535-1536. 32 L.Ed.2d 15 (1972). It is not

within the judicial ken to question the centrality of particular

beliefs or practices to a faith, or the validity of particular

litigants' interpretations of those creeds. **2149 Thnmas,
supra, at 716, 101 S.Ct., at t431. We do, however, have

doubts whether the alleged burden imposed by the deduction

disallowance on the Scientologists' practices is a substantial

one. Neither the payment nor the receipt of taxes is forbidden

by the Scientology faith generally, and Scientology does not

proscribe the payment of taxes in connection with auditing

or training sessions specifically. Cf. United States v. Lee,

455 U.S., at 257, 102 S.Ct.. at 1055. Any burden imposed

on auditing or training therefore derives solely from the

fact that, as a result of the deduction denial, adherents have

less money available to gain access to such sessions. This

burden is no different from that imposed by any public

tax or fee; indeed, the burden imposed by the denial of

the "contribution or gift" deduction would seem to pale by

comparison to the overall federal income tax burden on an

adherent. Likewise, it is unclear why the doctrine of exchange

would be violated by a deduction disallowance so long as an

adherent is free to equalize "outflow" with "inflow" by paying

for as many auditing and training sessions as he wishes. See

822 F,2d, at 850-853 (questioning substantiality of burden on
Scientologists); 819 F.2d, at 1222-1225 ( same).

[13] In any event, we need not decide whether the burden

of disallowing the § 170 deduction is a substantial one, for
our decision in Lee establishes that even a substantial burden

would be justified by the "broad public interest in maintaining

a sound tax system," free of "myriad exceptions flowing
*700 from a wide variety of religious beliefs." 455 U.S.,

at 260, 102 S.Ct.. at 1057, In Lee, we rejected an Amish
taxpayer's claim that the Free Exercise Clause commanded

his exemption from Social Security tax obligations, noting

that "[t]he tax system could not function if denominations
were allowed to challenge the tax system" on the ground

that it operated "in a manner that violates their religious
belief." Ibid. That these cases involve federal income taxes,

not the Social Security system, is of no consequence. Ibid.
The fact that Congress has already crafted some deductions

and exemptions in the Code also is of no consequence, for the

guiding principle is that a tax "must be uniformly applicable
to all, except as Congress provides explicitly otherwise." ld.,
at 261, 102 S.Ct... at 1057 (emphasis added). Indeed, in one

respect, the Government's interest in avoiding an exemption

is more powerful here than in Lee: the claimed exemption
in Lee stemmed from a specific doctrinal obligation not

to pay taxes, whereas petitioners' claimed exemption stems

from the contention that an incrementally larger tax burden

interferes with their religious activities. This argument knows

no limitation. We accordingly hold that petitioners' free

exercise challenge is without merit.

IV

We turn, finally, to petitioners' assertion that disallowing

their claimed deduction is at odds with the IRS' longstanding

practice of permitting taxpayers to deduct payments made

to other religious institutions in connection with certain

religious practices. Through the appellate stages of this

litigation, this claim was framed essentially as one of selective
prosecution. The Courts of Appeals for the First and Ninth
Circuits summarily rejected this claim, finding no evidence

of the intentional governmental discrimination necessary to
support such a claim. 822 F.2d, at 853 (no showing of "the
type of hostility to a target of law enforcement that would

support a claim of selective enforcement"); 819 F.2d, at 1223
(no "discriminatory intent" proved).

*701 In their arguments to this Court, petitioners have
shifted emphasis. They now make two closely related claims.
First, the IRS has accorded payments for auditing and

training disparately harsh treatinent compared to payments to

other churches and synagogues for their religious services:

Recognition of a comparable deduction for auditing and

training payments is necessary to cure this administrative
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inconsistency_ Second, Congress, in modifying § t 70

**2150 over the years, has impliedly acquiesced in the

deductibility of payments to these other faiths; because

payments for auditing and training are indistinguishable

from these other payments, they fall within the principle

acquiesced in by Congress that payments for religious

services are deductible under § 170.

Although the Commission demurred at oral argument as

to whether the IRS, in fact, permits taxpayers to deduct

payments made to purchase services from other churches

and synagogues, Tr. of Oral Arg. 30-31, the Conunissioner's

periodic revenue rulings have stated the IRS' position rather

clearly. A 1971 ruling, still in effect, states; "Pew rents,

building fund assessments, and periodic dues paid to a

church ... are all methods of making contributions to the

church, and such payments are deductible as charitable

contributions within the limitations set out in section

170 of the Code." Rev.Rul. 70-47, 1970-1 Ctun.Bull. 49

(superseding A.R.M. 2, Cum.Bull. 150 (1919)). We also

assume for purposes of argument that the IRS also allows

taxpayers to deduct "specified payments for attendance at

High Holy Day services, for tithes, for torah readings and for

memorial plaques." Foley v. Commissiouer, 844 F,2d, at 94,

96.

provide no specific facts about the nature of these other faiths'

transactions. In the absence of such facts, we simply have no

way (other than the wholly illegitimate one of relying on our

personal experiences and observations) to appraise accurately

whether the IRS' revenue rulings have correctly applied a quid

pro quo analysis with respect to any or all of the religious

practices in question. We do not know, for example, whether

payments for other faiths' services are truly obligatory or

whether any or all of these services are generally provided

whether or not the encouraged "mandatory" payment is made.

The IRS' application of the "contribution or gift" standard

may be right or wrong with respect to these other faiths, or

it may be right with respect to some religious practices and

wrong with respect to others. It may also be that some of these

payments are appropriately classified as partially deductible

"dual payments." With respect to those religions where

the structure of transactions involving religious services is

established not centrally but by individual congregations, the

proper point of reference for a quid pro quo analysis *703

might be the individual congregation, not the religion as a

whole. Only upon a proper factual record could we make

these determinations. Absent such a record, we must reject

petitioners' adnvnistrative consistency argument. I'

The development of the present litigation, however, makes it

impossible for us to resolve petitioners' claim that they have

received unjustifiably harsh treatment compared to adherents

of other religions. The relevant inquiry in determining

whether a payment is a "contribution or gift" under § 170

is, as we have noted, not whether the payment secures

religious *702 benefits or access to religious services, but

whether the transaction in which the p•ayment is involved

is structured as a quid pro quo exchange. To make such a

determination in this case, the Tax Court heard testimony and

received documentary proof as to the terms and structure of

the auditing and training transactions; from this evidence it

made factual findings upon which it based its conclusion of

nondeductibility, a conclusion we have held consonant with

§ 170 and with the First Amendment.

Perhaps because the theory of administrative inconsistency

emerged only on appeal, petitioners did not endeavor at

trial to adduce from the IRS or other sources any specific

evidence about other religious faiths' transactions. The IRS'

revenue rulings, which merely state the agency's conclusions

as to deductibility and which have apparently never been

reviewed by the Tax Court or any other judicial body, also

**2151 Petitioners' congressional acquiescence claim fails

for similar reasons. Even if one assumes that Congress has

acquiesced in the IRS' ruling with respect to "[p]ew rents,

building fund assessments, and periodic dues," Rev.Rut.

70-47, 1970-1 Cuni.Bull. 49, the fact is that the IRS' 1971

ruling articulates no broad principle of deductibility, but

instead merely identifies as deductible three discrete types of

payments. Having before us no information about the nature

or structure of these three payments, we have no way of

discerning any possible unifying principle, let alone whether

such a principle would embrace payments for auditing and

training sessions.

v

For the reasons stated herein, the judgments of the Courts of

Appeals are hereby

ftfj4rmed.
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Justice BRENNAN and Justice KENNEDY took no part in
the consideration or decision of these cases.

*704 Justice O'CONNOR, with whom Justice SCALIA
joins, dissenting.

The Court today acquiesces in the decision of the
Internal Revenue Service (IRS) to manufacture a singular
exception to its 70-year practice of allowing fixed payments
indistinguishable from those made by petitioners to be
deducted as charitable contributions. Because the IRS cannot

constitutionally be allowed to select which religions will
receive the benefit of its past nilings, I respectfully dissent.

The cases before the Court have an air of artificiality about

them that is due to the IRS' dual litigation strategy against
the Church of Scientology (Church). As the Court notes,
ante, at 2142, n. 4, the IRS has successfully argued that
the mother Church of Scientology was not a tax-exempt
organization from 1970 to 1972 because it had diverted
profits to the founder of Scientology and others, conspired

to impede collection of its taxes, and conducted almost all

of its activities for a commercial purpose. See Church of
Srientologi: of' California r,. Conrmissioner•, 83 T.C. 38l
(1984), affd, 823 F.2d 1310 (CA9 1987), cert. denied, 486
U.S. 1015, 108 S.Ct. 1752, 100 L.Ed.2d 214 (1988). In the
cases before the Court today, however, the IRS decided to

contest the payments made to Scientology under 26 U.S.C.
§ 170 rather than challenge the tax-exempt status of the

various branches of the Church to which the payments

were made. According to the Deputy Solicitor General,

the IRS challenged the payments themselves in order to
expedite matters. Tr. of Oral Arg. 26-29. See also :'Ueher v.
Commissiorrer, 852 F.2d 8481 8_50-851 (CA6 1988). As part
of its litigation strategy in these cases, the IRS agreed to

several stipulations which, in my view, necessarily detennine

the proper approach to the questions presented by petitioners.

The stipulations, relegated to a single sentence by the Court,
ante, at 2141, established that Scientology was at all relevant

times a religion; that each Scientology branch to which

payments were made was at all relevant times a "church"
within the meaning of y 170(b)(1)(A)('t); and that *705
Scientology was at all times a "corporation" within the
meaning of § 170(c)(2) and exempt from general income
taxation under 26 U.S.C. § 501(a). See App. 38, ¶¶ 52-
**2152 53; 83 T.C. 575, 57b (1984), affd, 822 F,2d

844 (CA9 1987). As the Solicitor General recognizes, it

follows from these stipulations that Scientology operates

for "`charitable purposes' " and puts the "public interest

above the private interest." Brief for Respondent 30. See also

Neher, supra, at 855. Moreover, the stipulations establish

that the payments made by petitioners are fixed donations

made by individuals to a tax-exempt religious organization

in order to participate in religious services, and are not based

on "market prices set to reap the profits of a commercial

moneymaking venture." Stnples r; Comrni,ssioner; 821 F.2d
1324, 1328 (C A8 1987), cert. pending, No. 87-1382. The Tax

Court, however, appears to have ignored the stipulations. It

concluded, perhaps relying on its previous opinion in Church
of Scientology, that "Scientology operates in a commercial

manner in providing [auditing and training]. In fact, one of

its articulated goals is to make money." 83 T.C„ ar 578. The

Solicitor General has duplicated the error here, referring on

numerous occasions to the commercial nature of Scientology

in an attempt to negate the effect of the stipulations. See Brief

for Respondent 13-14, 23, 25, 44.

It must be emphasized that the IRS' position here is not
based upon the contention that a portion of the knowledge

received from auditing or training is of secular, commercial,
nonreligious value. Thus, the denial of a deduction in these
cases bears no resemblance to the denial of a deduction for

religious-school tuition up to the market value of the secularly
useful education received. See OppeTrat ,,. Comrnissioner,
468 F.2d 1000 (CAl 1972); Winters v. Commissrorrer, 468
F.2d 778 (CA2 1972); DeJorig v. Cornmissiorter, 309 F.2d
373 (C.\9 1962). Here the IRS denies deductibility solely on
the basis that the exchange is a quid pro quo, even though the
quid is exclusively of spiritual or religious worth. Respondent

*706 cites no instances in which this has been done before,
and there are good reasons why.

When a taxpayer claims as a charitable deduction part of a

fixed amount given to a charitable organization in exchange

for benefits that have a commercial value, the allowable

portion of that claim is computed by subtracting from the

total amount paid the value of the physical benefit received.

If at a charity sale one purchases for $1,000 a painting wbose

market value is demonstrably no more than $50, there has

been a contribution of $950. The same would be true if one

purchases a$1,000 seat at a charitable dinner where the food

is worth $50. An identical calculation can be made where the
quid received is not a painting or a meal, but an intangible

such as entertainment, so long as that intangible has some

market value established in a noncontributory context. Hence,

one who purchases a ticket to a concert, at the going rate

for concerts by the particular performers, makes a charitable

-°. . ,.^,..., ' -`', . . ...... . . ..:.... .. . ,,, ..•.r.. ^--..... . . ...-...,. . ....... ....... . ..-.....-......,..,,..,
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contribution of zero even if it is announced in advance that

all proceeds from the ticket sales will go to charity. The

performers may have made a charitable contribution, but the

audience has paid the going rate for a show.

It becomes impossible, however, to compute the

"contribution" portion of a payment to a charity where what

is received in return is not merely an intangible, but an

intangible (or, for that matter a tangible) that is not bought

and sold except in donative contexts so that the only "market"

price against which it can be evaluated is a market price that

always includes donations. Suppose, for example, that the

charitable organization that traditionally solicits donations on

Veterans Day, in exchange for which it gives the donor an

imitation poppy bearing its name, were to establish a flat rule

that no one gets a poppy without a donation of at least $10.

One would have to say that the "market" rate for such poppies

was $10, but it would assuredly not be true that everyone who

"bought" a poppy for $10 made no contribution. Similarly, if

one buys a $100 seat at a prayer breakfast *707 receiving

as the quid pro quo food for both body and soul-it would

**2153 make no sense to say that no charitable contribution

whatever has occurred simply because the "going rate" for

all prayer breakfasts (with equivalent bodily food) is $100.

The latter may well be true, but that "going rate" includes a

contribution.

Confronted with this difficulty, and with the constitutional

necessity of not making irrational distinctions among

taxpayers, and with the even higher standard of equality of

treatment among religions that the First Amendment imposes,

the Government has only two practicable options with regard

to distinctively religious quids pro quo: to disregard them all,

or to tax them all. Over the years it has chosen the former

course.

Congress enacted the first charitable contribution exception

to income taxation in 1917. War Revenue Act of 1917, ch.

63, § 1201(2), 40 Stat. 330. A mere two years later, in A.R.M.

2, 1 Cum.Bull. 150 ( 1919), the IRS gave its first blessing to

the deductions of fixed payments to religious organizations

as charitable contributions:

"[T]he distinction of pew rents, assessments, church dues,

and the like from basket collections is hardly warranted by

the act. The act reads `contributions' and `gifts.' It is felt

that all of these come within the two terms.

"In substance it is believed that these are simply methods

of contributing although in form they may vary. Is a basket

collection given involuntarily to be distinguished from an

envelope system, the latter being regarded as `dues'? From

a technicai angle, the pew rents may be differentiated, but

in practice the so-called `personal accommodation' they

may afford is conjectural. It is believed that the real intent

is to contribute and not to hire a seat or pew for personal

accommodation. In fact, basket contributors sometimes

receive the same accommodation informally."

*708 The IRS reaffirmed its position in 1970, ruling that

"[p]ew rents, building fund assessments and periodic dues

paid to a church ... are all methods of making contributions

to the church and such payments are deductible as

charitable contributions." Rev.Rul. 70-47, 1970-1 Cum.Bull.

49. Similarly, notwithstanding the "form" of Mass stipends

as fixed payments for specific religious services, see infra,

at 2154, the IRS has allowed charitable deductions of such

payments. See Rev.Rul. 78-366, 1978-2 Cuni.Bull. 241.

These rulings, which are "official interpretation[s] of [the tax

laws] by the [IRS]," Rev. Proc. 78-24, 1978-2 Cum.Bull.

503. 504, flatly contradict the Solicitor General's claim that

there "is no administrative practice recognizing that payments

made in exchange for religious benefits are tax deductible."

Brief for Respondent 16. Indeed, an Assistant Commissioner

of the IRS recently explained in a "question and answer

guidance package" to tax-exempt organizations that "[i]n

contrast to tuition payments, religious observances generally

are not regarded as yielding private benefits to the donor,

who is viewed as receiving only incidental benefits when

attending the observances. The primary beneficiaries are

viewed as being the general public and members of the

faith. Thus, payments for saying masses, pew rents, tithes,

and other payments involving fixed donations for similar

religious services, are fully deductible contributions." IRS

Official Explains New Examination-Education Program on

Charitable Contributions to Tax-Exempt Organizations, BNA

Daily Report for Executives, Special Report No. 186, J-l, J-3

(Sept. 26, 1988). Although this guidance package may not

be as authoritative as IRS rulings, see ante, at 2151, n. 13,

in the absence of any contrary indications it does reflect the

continuing adherence of the IRS to its practice of allowing

deductions for fixed payments for religious services.

There can be no doubt that at least some of the fixed payments

which the IRS has treated as charitable deductions, or which

the Court assumes the IRS would allow taxpayers to *709

deduct, ante, at 2144, are as "inherently reciprocal," ante, at

2145, as **2154 the payments for auditing at issue here. In

Ne ;.^.' D iJ,ll^.ui cJ Grfii^lr.Fr ^yJY.eY;i._...
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exchange for their payment of pew rents, Christians receive

particular seats during worship services. See Encyclopedic

Dictionary of Religion 2760 ( 1979). Similarly, in some

synagogues attendance at the worship services for Jewish

High Holy Days is often predicated upon the purchase of

a general admission ticket or a reserved seat ticket. See J.

Feldman, H. Fruhauf, & M. Schoen, Temple Manageinent

Manual, ch. 4, p. 10 (1984). Religious honors such as

publicly reading from Scripture are purchased or auctioned

periodically in some synagogues of Jews from Morocco and

Syria. See H. Dobrinsky, A Treasury of Sephardic Laws
and Customs 164, 175-177 ( 1986). Mormons must tithe their

income as a necessary but not sufficient condition to obtaining

a "temple recommend," i.e., the right to be admitted into

the temple. See The Book of Mormon, 3 Nephi 24:7-12
(1921); Reorganized Church of Jesus Christ of Latter-day

Saints, Book of Doctrine and Covenants § 106_lb ( 1978);

Corporation qfPresidircg Bishop of Churcli of'.Icsits Christ of

Latter-ctay Sairefs v. .arnos. 483 U.S. 327, 330, n. 4, 107 S.Ct.

2862, 2865, n. 4, 97 L.Ed.2d 273 (1987). A Mass stipend-

a fixed payment given to a Catholic priest, in consideration

of which he is obliged to apply the fntits of the Mass for

the intention of the donor-has similar overtones of exchange.

According to some Catholic theologians, the nature of the

pact between a priest and a donor who pays a Mass stipend is

"a bilateral contract known as do utfacias. One person agrees

to give while the other party agrees to do something in return."

13 New Catholic Encyclopedia, Mass Stipend, p. 715 (1967).
A finer example of a quid pro quo exchange would be hard
to fonnulate.

This is not a situarion where the IRS has explicitly and

affirmatively reevaluated its longstanding interpretation of §
170 and decided to analyze all fixed religious contributions
under a quid pro quo standard. There is no indication
whatever that the IRS has abandoned its 70-year practice

with respect *710 to payments made by those other than

Scientologists. In 1978, when it ruled that payments for

auditing and training were not charitable contributions under

§ 170, the IRS did not cite-much less try to reconcile-its

previous rulings conceming the deductibility of other forms

of fixed payments for religious services or practices. See

Rev.Rul. 78-189. 1978-1 Cuni.Bull. 68 (equating payments

for auditing with tuition paid to religious schools).

Nevertheless, respondent now attempts to reconcile his

previous rulings with his decision in these cases by relying

on a distinction between direct and incidental benefits in

exchange for payments made to a charitable organization.

This distinction, adumbrated as early as the IRS' 1919 ruling,

recognizes that even a deductible charitable contribution may

generate certain benefits for the donor. As long as the benefits

remain "incidental" and do not indicate that the payment

was actually made for the "personal accommodation" of the

donor, the payment will be deductible. It is respondent's

view that the payments made by petitioners should not be
deductible under § 170 because the "unusual facts in these
cases ... demonstrate that the payments were made primarily
for 'personal accommodation.' " Brief for Respondent 41.

Specifically, the Solicitor General asserts that "the rigid

connection between the provision of auditing and training

services and payment of the fixed price" indicates a quid
pro quo relationship and "reflect[s] the value that petitioners
expected to receive for their money." (d., at 16.

There is no discernibte reason why there is a more rigid
connection between payment and services in the religious

practices of Scientology than in the religious practices of

the faiths described above. Neither has respondent explained

why the benefit received by a Christian who obtains the

pew of his or her choice by paying a rental fee, a Jew who

gains entrance to High Holy Day services by purchasing a

ticket, a Mormon who makes the fixed payment necessary

for a temple recommend, or a Catholic **2155 who pays

a Mass stipend, *711 is incidental to the real benefit

conferred on the "general public and members of the faith,"

BNA Daily Report, at J-3, while the benefit received by a

Scientologist from auditing is a personal accommodation. If

the perceived difference lies in the fact that Christians and

Jews worship in congregations, whereas Scientologists, in

a manner reminiscent of Eastern religions, see App. 78-83
(testimony of Dr. Thomas Love), gain awareness of the
"immortal spiritual being" within them in one-to-one sessions
with auditors, ante, at 2140-2141, such a distinction would
raise serious Establishment Clause problems. See Wallace
i" .lizjfree, 472 U.S. 38. 69-70, 105 S.Ct. 2479, 2497, 86
L.Fd.2d 29 (1985) (O'CONNOR, J., concurring injudgment);
Lynch v. Doartellt-, 465 U.S. 668, 687-689, 104 S.Ct, 1355,
1366- ( 367, 79 L. Ed.2d 604 ( 1984) (concurring opinion). The
distinction is no more legitimate if it is based on the fact that

congregational worship services "would be said anyway,"

Brief for Respondent 43, without the payment of a pew rental

or stipend or tithe by a particular adherent. The relevant

comparison between Scientology and other religions must

be between the Scientologist undergoing auditing or training

on one hand and the congregation on the other. For some

religions the central importance of the congregation achieves

legal dimensions. In Orthodox Judaism, for example, certain

?; ,1
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worship services cannot be performed and Scripture cannot

be read publicly without the presence of at least 10 men. 12

Encyclopaedia Judaica, Minyan, p. 68 (1972). If payments

for participation occurred in such a setting, would the benefit

to the 10th man be only incidental while for the personal

accommodation of the t I th? In the same vein, will the

deductibility of a Mass stipend turn on whether there are

other congregants to hear the Mass? And conversely, does the

fact that the payment of a tithe by a Mormon is an absolute

prerequisite to admission to the temple make that payment for

admission a personal accommodation regardless of the size

of the congregation?

practical matter, I do not think that this unprincipled approach

will prove helpful. The Solicitor General was confident

enough in his brief to argue that, "even without making a

detailed factual inquiry," Mormon tithing does not involve a

quid pro quo arrangement. Id., at 43-44. At oral argument,

however, the Deputy Solicitor **2156 General conceded

that if it was mandatory, tithing would be distinguishable

from the "ordinary case of church dues." Tr. of Oral Arg.

36-37. If the approach suggested by the Solicitor General is

so malleable and indefinite, it is not a panacea and cannot

be trusted to secure First Amendment rights against arbitrary

incursions by the Government.

Given the IRS' stance in these cases, it is an understatement

to say that with respect to fixed payments for religious

*712 services "the line between the taxable and the immune

has been drawn by an unsteady hand." L'nited Staaes v.

:llleoherrv Count}-, 322 U.S. 174, 176. 64 S.Ct. 908. 910,

88 L.Ed. 1209 (1944) (Jackson, J.). This is not a situation

in which a govemmental regulation "happens to coincide or

harmonize with the tenets ofsome or all religions," :YleGou-an

v. rbfarvland, 366 U.S. 420. 442, 81 S.Ct. 1101, 1113, 6

L.Ed.2d 393 ( 1961), but does not violate the Establishment

Clause because it is founded on a neutral, secular basis. See

Bob Jotres University v. United States, 461 U.S. 574. 604,

n. 30, 103 S.Ct, 2017, 2034-2035, n. 30. 76 L.Ed.2d 157

(1983). Rather, it involves the differential application of a

standard based on constitutionally impennissible differences

drawn by the Government among religions. As such, it is

best characterized as a case of the Govemment "put[ting] an

imprimatur on [all but] one religion." Gillette ti-. United States,

4 01 U.S. 437, 450, 91 S.Ct. 828, 836, 28 L.Ed.2d 168 (1971).

That the Government may not do.

The Court attempts to downplay the constitutional difficulty

created by the IRS' different treatment of other fixed

payments for religious services by accepting the Solicitor

General's invitation to let the IRS make case-specific quid

pro quo determinations. See ante, at 2150-2151 ("The IRS'

application of the `contribution or gift' standard may be right

or wrong with respect to these other faiths, or it may be

right with respect to some religious practices and wrong with

respect to others"). See also Brief for Respondent 41-42. As a

*713 On a more fundamental level, the Court cannot abjure

its responsibility to address serious constitutional problems

by converting a violation of the Establishment Clause into

an "administrative consistency argument," ante, at 2151,

with an inadequate record. It has chosen to ignore both

longstanding, clearly articulated IRS practice, and the failure

of the respondent to offer any cogent, neutral explanation

for the IRS' refusal to apply this practice to the Church of

Scientology. Instead, the Court has pretended that whatever

errors in application the IRS has committed are hidden from

its gaze and will, in any event, be rectified in due time.

In my view, the IRS has misapplied its longstanding practice

of allowing charitable contributions under § t 70 in a way that

violates the Establishment Clause. It has unconstitutionally

refused to allow payments for the religious service of auditing

to be deducted as charitable contributions in the same way

it has allowed fixed payments to other religions to be

deducted. Just as the Minnesota statute at issue in Larsori

,z 6ialente., 456 U.S. 228, 102 S.Ct. 1673, 72 L.Ed.2d 33

(1982), discriminated against the Unification Church, the IRS'

application of the quid pro quo standard here-and only here-

discriminates against the Church of Scientology. I would

reverse the decisions below.

Parallel Citations

109 S.Ct. 2136, 104 L.Ed.2d 766,63 A.F.T.R.2d 89-1395, 57

USLW 4593, 89-1 USTC P 9347, 1989-2 C.B. 55

Footnotes

* The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the convenience

of the reader. See Unite.d States v Detroit Liimbe.r Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed. 499.

7 Seccion i 70 provides in pertinent part:

"(a) Allowance of deduction

------------------ - -
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"(1) General Rule

"There shall be allowed as a deduction any charitable contribution (as defined in subsection (c)) payment of which is made

within the taxable year. A charitable contribution shall be allowable as a deduction only if verified under regulations prescribed
by the Secretary.

"(c) Charitable contribution defined

°For purposes of this section, the term "charitable contribution" means a contribution or gift to or for the use of-

"(2) A corporation, trust, or community chest, fund, or foundation-

"(A) created or organized in the United States or in any possession thereof or under the law of the United States, any State, the

District of Columbia, or any possession of the United States;

"(I3) organized and operated exclusively forreligious, charitable, scientific, literary, or educational purposes, or to foster national

or intemational amateur sports competition (but only if no part of its activities involve the provision of athletic facilities or
equipment), or for the prevention of cruelty to children or animals;

"(C) no part of the net earnings of which inures to the benefit of any private shareholder or individual; and

"(D) which is not disqualified for tax exemption under section 501(c)(3) by reason of attempting to influence legislation, and

which does not participate in, or intervene in (including the publishing or distributing of statements), any political campaign
on behalf of any candidate for public ofHce..."

2 Auditing is also known as "processing," "counseling," and "pastoral counseling." 83 T,C., 575, 577 (1984), affd, 822 F,2d 844 (CA9
1987).

3 The petitioner in No. 87-963, Robert L. Hemandez, was denied a deduction of $7,338 and was assessed a tax deficiency of $2,245

for 1981. 819 F.2d 1212, 1215 (C .11 1987). Of the petitioners in No. 87-1616, Katherine Jean Graham was denied a deduction of

$1,682 and was assessed a tax deficiency of $316.24 for 1972; Richard M. Herrnann was denied a tax deduction of $3,922 and was

assessed a tax deficiency of $803 for 1975; and David Forbes Maynard was denied a deduction of $5,000 (including a carryover of
$2,385 for contributions made in 1976) and was assessed a tax deficiency of $643 for 1977. 83 T.C,., at 575-579.

4 The stipulation allowed the Tax Court to avoid having to decide whether the particular branches to which payments were made in these

cases qualified under § 170(c )(2) and § 501 (c)( 3) of the Code as tax-exempt organizations entitled to receive charitable contributions.

In a separate case decided during the pendency of this litigation, the Tax Court held that the mother Church in Califomia did not

qualify as a tax-exempt organization under § 501(c)(3) for the years 1970 through 1972 because it had diverted profits to its founder

and others, had conspired to impede collection of its taxes, and had conducted almost all activities for a commercial purpose. C:kurch
o/'Scienrulutin. of `C'aiifnrnia v. C'ornmrissiorrer-

83 T,C 381 (1984). The Court of Appeals for the Ninth Circuit affirmed, basing its

decision solely on the ground that the Church had diverted profits for the use ofptivate individuals. It did not address the other bases
of the Tax Court's decision. C:hurclr q/`.Scientrjlog)- o/ Culifor•nia v, Comnris•siorrer, 823 F.2d 13 i 0( I 987), cert. denied, 486 U.S. 1015,
108 S,Ct, 1752. 100 L,Ed.2d 214 (1988).

5 Compare C.hr•isaiansrn v. Cnmrnissioner, 843 F.2d 418 (CA 10 1988), (holding payments not deductible), cert. pending, No. 87-2023;
Ifiiler v. IRS, 829 F,2t1 500 (CA4 1987) (same), cert. pending, No. 87-1449, with iVeHer v. Conunissioner. 852 F,2d 848 (CA6
1988) (holding payments deductible); Fole' v v. Cornrnissioner, 844 F-Zd 94 (CA2 1988) (same), cert. pending, No. 88-102; Staples•
n- Cornmi,ssiorrer, 821 F2d 13,24 (CA8 1987) (same), cert. pending, No. 87-1382. The rulings for the taxpayer in the Neher, Foley,
and Staples cases rested on statutory, not constitutional, grounds.

6 The charitable transfer must be made to a qualified recipient, § 170(c), within the taxable year, § I 70(a)( l), and consist of cash or

qualified property, 26 U,S.C. t§ 170(e)-(h) (1982 ed. and Supp. V), not exceeding a specified percentage of the taxpayer's income in

the year ofpayment or (where a carryover is permitted) in subsequent years. 26 U.S,C, § § 170(b), 170(d) (1982 ed. and Supp. V).

7 The portions of these Reports explicating the term "gifts" actually address a closely related provision of the Code, § 162(b), which

refers specifically to § 170. Section 162(b) provides, in pertinent part, that a taxpayer may not deduct as a trade or business expense

a "contribution or gift" which would have been deductible under § 170 were it not for the fact that the taxpayer had already met the

maximum amount (measured as a percentage of income) which § 170(b) permits to be deducted.
$ The sole taxpayer in American Bar Endowment who had demonstrated the existence of a lower premium insurance program failed

to show that he was aware of this less expensive option at the time he purchased his insurance. 477 U.S., at 118, 106 S.Ct., at 2434.

The Tax Court referred to a Church policy directive which stated:

"Price cuts are forbidden under any guise.

"I.. PROCESSING MAY NEVER BE GIVEN AWAY BY AN ORG. Processing is too expensive to deliver.

... . . . ^.,...

]
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"9. ONLY FULLY CONTRACTED STAFF IS AWARDED FREE SERVICE, AND THIS IS DONE BY INVOICE AND

LEGAL NOTE WHICH BECOMES DUE AND PAYABLE IF THE CONTRACT IS BROKEN." 83 T.C., at 577-578, n. S.

) 0 Petitioners have not argued here that their payments qualify as "dual payments" under IRS regulations and that they are therefore

entitled to a partial deduction to the extent their payments exceeded the value of the benefit received_ See,trnerlcan Bar EndowrnenE,

477 Lf.S._ at I 17, 106 S.Ct., at 2433 (citing Rev.Ru€, 67-246, 1967-2 Curn.Bult. 104). We thus have no occasion to decide this issue.

j j "`First, the statute must have a secular legislative purpose; second, its principal or primary effect must be one that neither advances

nor inhibits religion, Bour-d o{"EducrrEion v. .4llerr. 392 U.S. 236- 243, 88 S.Ct. 1923. 1926, 20 L.Ed,2d 1060 (1968); final[y, the statute

must not fo.ster "an excessive govemmental entanglement with religion." ti"alz [v. Tas C'onsnr'n. 397 U.S. 664, 674. 90 S.Ct. [409.

1 4 [ 4, 35 LEd.2d 697 ( 1970) ] ' " Lemorr v. Kurtzrnan, 403 I,.S.. at f i 1 2 - 6 1 3 . 91 S.Ct., at 21 11-2 t t 2, quoted in Larson v Malente,

456U. S., at 25 Z, 102 S.Ct., at 1687.

12 We do not rule out the possibility that, under the circumstances of a particular case, an IRS inquiry under § 170 into a religious

institution's expenses might raise entanglement problems. Because petitioners' claim necessitates no valuation inquiry, however, we

need only decide here that such inquiries into cost under § 170 generally pose no constitutional problem.

1 3 Petitioners argue that an unofficial "question and answer guidance package" recently issued by an IRS official requires deductibility

of payments for auditing and training sessions. Referring to the revenue ruling on pew rents, the brochure states that "fixed payments

for similar religious services" are fully deductib[e. See IRS Official Explains New Examination-Education Program on Charitable

Contributions to Tax-Exempt Organizations, BNA Daily Report for Executives, Special Report No. 186, J-1, J-3 (Sept. 26, 1988)

(cited in Reply Brief for Petitioners 6). In ascertaining the IRS' justifications for its administrative practice, however, our practice

is to rely on the agency's official rulings, not on the unofficial interpretations of particular IRS officials. In any event, the brochure

on which petitioners rely was not included in the record before the Tax Court or the Courts of Appeals in these cases, and, in fact,

was issued months after we granted certiorari.

End of Document :i 2014 Tnomson Reuters. No ciaim to oriainal U.S. Government Works,

?.^:=^flif f,^ ti^^'^7CNFs: 1
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72 S.Ct. 994
Supreme Court of the United States

ROBERTSON

V.
UNITED STATES.

No. 388. 1 Argued March $1,1952. { Decided June 2,
1952.

Suit by Leroy J. Robertson against the United States of
America to obtain refund of deficiency income tax
assessment. The United States District Court, District of
Utah, 93 F.Supp. 660, entered judgment for plaintiff, and
defendant appealed. The Court of Appeals, Pickett, C.J.,
190 F.2d 680, reversed and remanded with instructions,
and the plaintiff brought certiorari. The Supreme Court,
Mr. Justice Douglas, held that payment of prize to winner
of symphonic music contest was discharge of contractual
obligation, and not gift, and amount of prize was not gift
exempt from income tax.

Affirmed.

Mr. Justice Jackson dissented.

[3[

-i-,Extra compensation or gift

Under provision of Internai Revenue Code
exempting from income tax the value of
property acquired by gift, payment of cash prize
to winning contestant in symphonic music
contest was discharge of legal obligation and not
"gift", and amount received was not exempt. 26
U.S.C.A. (I.R.C.1954) § 102.

19 Cases that cite this headnote

Internal Revenue
4-Gifts and income therefrom

Award of money made in recognition of past
achievements or present abilities or payment of
sum of money, not for services, but out of
affection, respect, admiration, charity or like
impulses, may be exempt from income taxation
as gift within meaning of Internai Revenue
Code. 26 U.S.C.A. (I.R.C.1954) § 102.

78 Cases that cite this headnote

West Headnotes (6)

[t^ Contracts
O-Offer and acceptance in general
Gifts
#-Gifts Distinguished from Other Transactions

Acceptance by contestant of offer tendered by
sponsor of contest creates an enforceable
contract, and payment of prize to winning
contestant is in legal effect the discharge of a
contractual obligation, and is not a gift.

[4[ Internal Revenue
6-Earned income

Where payment of sum of money to taxpayer is
in return for services rendered, such amount is
not exempt from income taxation as gift, even
though donor has received no economic benefit.
26 U.S.C.A. (I.R.C.1954) § 102.

45 Cases that cite this headnote

17 Cases that cite this headnote

[2[ Internal Revenue
41--Gifts and income therefrom
Internal Revenue

1s[ Internal Revenue
4-Compensation for services

Under provision of Internal Revenue Code
defining artistic work as composition, the work
on which covered a period of 36 calendar

WesttawNexr © 2014 Thomson Reuters. No claim to original U.S. Government Works.
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months or more from beginning to completion,
and permitting tax attributable to income
therefrom to be computed as though it had been
received ratably over that part of the period
preceding the close of the taxable year and not
more than 36 calendar months, amount of prize
received in 1947 for composing symphony
between years 1936 and 1939, was to be
prorated over a period of 36 months extending
back from the close of the taxable year 1947,
and could not be apportioned during last 36
months of period when symphony was
composed. 26 U.S.C.A. (I.R.C.1954) § 1302.

4 Cases that cite this headnote

Internal Revenue
4;"Compensation for services

Where provision of Internal Revenue Code for
proration of income from artistic works, as
originally presented to Congress, provided that
tax might be computed as though income had
been received ratably over a period of 36
calendar months ending with the close of the
taxable year, change in wording of act as
adopted, providing for computation as though
income had been received ratably over that part
of the period preceding the close of the taxable
year, but not more than 36 calendar months, was
not to change allowable period of allocation
from one ending with close of taxable year to
one covering any 36 months in past when work
was done, but to prevent tax reduction by
proration of income over a period of work
greater than the duration of the work preceding
the close of the taxable year, or period of 36
calendar months, whichever was shorter. 26
U.S.C.A. (I.R.C.1954) § 1302.

Cases that cite this headnote

Attorneys and Law Firms

**995 *711 Mr. Samuel E. Blackham, Provo, Utah, for
petitioner.

Mr. Marvin E. Frankel, Washington, D.C., for respondent.

Opinion

Mr. Justice DOUGLAS delivered the opinion of the
Court.

Petitioner is a musician and composer who between the
years 1936 and 1939 composed a symphony. In 1945
Henry H. Reichhold, a philanthropist, established a music
award offering $25,000, $5,000, and $2,500 for the three
*712 best symphonic works written by native-bom
composers of this hemisphere. The terms of the offer
provided that none of the compositions could be
published or publicly performed prior to entry in the
contest and that each composition receiving an award
would remain the property of the composer except that he
would grant the Detroit Orchestra, Inc., (1) all
synchronization rights as applied to motion pictures, (2)
all mechanical rights as applied to phonograph recordings,
electrical transcriptions and music rolls, and (3) the
exclusive right to authorize the first performance of the
composition in each of the countries whose citizens were
eligible to enter the contest and to designate the publisher
of the composition.

**996 Petitioner submitted his symphony and on
December 14, 1947, won the $25,000 award. He included
that amount in his 1947 income tax return as gross
income, claimed the benefits of s 107(b) of the Internal
Revenue Code` 26 U.S.C. (1946 ed.) s 107(b), 53 Stat.
878, as amended, 26 U.S.C.A. s 107(b), and computed the
tax as though the $25,000 *713 had been received ratably
during the years 1937, 1938, and 1939. Thereafter he filed
a claim for refund on the ground that the award
constituted a nontaxable gift.Z The Commissioner did not
allow the claim but deternuned a deficiency on the ground
that the tax should have been computed under s 107(b) as
though the award had been ratably received over the
three-year period ending with 1947. Petitioner paid the
deficiency, filed a supplementat claim for refund, and
brought this suit to obtain it. The District Court, 93
F.Supp. 660, held that the award was a gift and not
taxable by reason of s 22(b)(3) of the Internal Revenue
Code, 26 U.S.C.A. s 22(b)(3). The Court of Appeals
reversed. 190 F.2d 680. The case is here on certiorari, 342
U.S. 896, 72 S.Ct. 231, because of the conflict between
that decision and McDermott v. Commissioner, 80
U.S.App.D.C. 176, 150 F.2d 585, decided by the Court of
Appeals for the District of Columbia. And see Williams v.
United States, 84 F.Supp. 362, 114 Ct.CI. 1.

^..,, ..
P-p :tiaSnrNext° J 2014 Thomson Reuters. No cfairn to orig inal U.S Government Works, .. _,,,,,,,,,,,-.".......,
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1.

[1[ [2[ [31 [al In the legal sense payment of a prize to a
winner of a contest is the discharge of a contractual
obligation. The acceptance by the contestants of the offer

tendered by the sponsor of the contest creates an
enforceable contract. See 6 Corbin On Contracts s 1489;
Restatement, Contracts, s 521. The discharge of legal
obligations-the payment for services rendered or
consideration paid pursuant to a contract-is in no sense a

gift. The case would be different if an award were made
in recognition of past achievements or present abilities, or
if payment was given not for services, see *714 Old

Colony Trust Co. v. Commissioner, 279 U.S. 716, 730,49

S.Ct. 499, 504, 73 L.Ed. 918, but out of affection, respect,

admiration, charity or like impulses. Where the payment

is in return for services rendered, it is irrelevant that the
donor derives no economic benefit from it.

II.

Section 107(b)' defines `artistic work' as the `musical' or
`artistic composition' of an individual, `the work on
which * * * covered a period of thirty-six calendar
months or more from the beginning to the completion' of
the composition. In case the gross income from a
particular artistic work in the taxable year **997 is not
less than a particular percentage (not material here), the
tax attributable to the income of the taxable year may be
computed as though it had `been received ratably over
that part of the period preceding the close of the taxable
year but not snore than thiTty .six calendar m.an#hs.' The
question is whether the amount of the prize should be
taxed ratably over th.e 36 rtioptlis ending with the close of
1947 (the taxable year in which it was received) or over
the last 36 months of the period (1937 to 1939) when
petitioner wrote the symphony.
[51 [61 The phrase in question, as it originated (H.R. 7378,
77th Cong., 2d Sess., s 128), read `ratably over the period
of thirty-six calendar months ending with the close of the
taxable year.' In that form the present tax would have
been computed as the Commissioner contended, viz. the

tax would be laid over a period of 36 months extending
back from the close of the taxable year. The change in
wording does not seem to us to have made a change in
meaning. The present words `ratably over that part of the
period preceding the close of the taxable year but not
more than thirty-six calendar months' would on their face
seem to refer to a period ending with the close of *715 the
taxable year and extending back a maximum of 36
months. That wording was adopted in order to treat the
income as though it had `been received ratably over (1)
the part of the period of the work which preceded the
close of the taxable year, or (2) a period of 36 calendar
months, whichever of such periods is the shorter.' See
S.Rep. No. 1631, 77th Cong., 2d Sess., p. 109. The House
Conferees, in agreeing to the change, stated that it
`clarifies the language of the House bill.' H.R. Conf. Rep.
No. 2586, 77th Cong., 2d Sess., p. 43. That history
strongly suggests that the purpose was not to change the
allowable period of allocation from one ending with the
close of the taxable year to one covering any 36 months in
the past when the work was done, but to prevent tax
reduction by proration of income over a period of work
greater than the duration of the work preceding the close
of the taxable year. That is the construction given by
Treasury Regulations 111, s 29.107-2;' and while much
more could *716 be said, it seems to us that that
construction fits the statutory scheme.

Affirmed.

Mr. Justice FRANKFURTER, not having heard the
argument owing to illness, took no part in the disposition
of this case.

Mr. Justice JACKSON dissents.

Parallel Citations

72 S.Ct. 994, 96 L.Ed. 1237, 52-1 USTC P 9343, 41
A.F.T.R. 1053, 1952-2 C.B. 66

Footnotes

Section 107(b) provides: `For the purposes of this subsection, the ta.rct larEistie wvck or invention', in the case of an individual,
means a literary, musical, or artistic composition of such individual aar a lsatcaat..ar cop_yr€ght covering an invention of or a literary,
musical, or artistic composition of such individual, the work on whio by such iftc3ivicltYal covered a period of thirty-six calendar
months or more from the begirtning to tlae catrigl'etion of such composition or invention. If, in the taxable year, the gross income of
any individual from a pxrticuiar artistic work or invention by him is not less than 80 per centum of the gross income in respect of
such artistic work or invention in the taxablc; ycar pli!s the gross income therefrom in previous taxable years and the twelve months
immediately succeeding the close of the taxable year, the tax attributable to the part of such gross income of the taxable year which

^ .^...-..^..,.... ...._.: _......,..,.._:.^....u ...........:........, .°-w......,.,...v.,,..,.^-..e_.. ,n,.n.. .^ ,.^_w_..,...
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is not taxable as a gain from the sale or exchange of a capital asset held for more than 6 months shall not
be greater than theaggregate of the taxes attributable to such part had it been received ratably over that part of the period preceding the close of thetaxable year but not more than thirty-six calendar niorlths.'

Sectipn 22(b;(3) c,f'thd Int^r°aai Rwen•uc<f..'o de prcrvirles;
Me k"dllowing iCC^nb¢ sitall not Ic irtc€oidcti9 att. ^,

^rpasinoomc and shall be exenrpt from taxation under this chapter:
"I'he va1.ue of property aeqnired lY gi$t,beqtZest.,. Occise; or inhcritance. ***'

See note 1, supra.

Section 29.107-2 provides in part:
fThe method of allocating fhi "rm incomo tiM the artiStic ivr.r6 or invention to the taxable years in which
ca1£ndar mor"ths (3jot ctCeedir3g 36 cafc,n3ar e9tnaqth$) included within falls any of the

the part of the period of work which precedes the close of thecurrent eaxail; year rnay h iilustratcQ by the fotlowingr:xazh.plcs;
F urirnlplc (E^e C5e3 CkcBO;rc, 1, ty42 A, ara indi^,^idual, ^p ,n«k s his

returns on a calendar year basis and on the basis of cashrcxrb'Ypi.S 311C1 l^f^i35.97'St;I41^1Itg< mi:eiveC ;e3(J,0d0 in fult f9'cB'vr1;Crtlt for a
CrlEa§ie$Icr,)Kip'U4BtEofTj; the woJCko1'P which 9idasE°dBniFtie1C.C:dbyAo3t ?aly 10, 19:$8, aild complc 4cd on Jo-tntxary 29, i943, rklthrngle Lhe pc;rioc cif'wor(e usve;, 55 carlcrtditr tgHirtths, altvcatitYnrmay L*r^^o to only th: Ea.,t 36

c3Emclsr niont.hs includir^d vriehirk tlEC, pari :zf tlre period of wt,tk ,vhich Isaeecde:s the cBssse
rzfg942 (thecutreni: t axaEale yvar); '1?tUretore, $ 1,000 ($36_0010 d'¢vidert by 36) rttpst f,e al€ccarc^ri to.tartuar}^ 1 1'^^€.3, AC^dOrciinr€ ^Ch of the 36 csdr.atdar months ^rt^ed.[ngt}Sf2,t2f}{p r a14ex ate3¢es 1 940, V ^ (l^gq to la^ I atrr3$12,fi7^k tq 194 2 (t£j^w s irrr^^at taxabletPi ; ^hF?lE. Eact yew).'Exam ple (2). Asslsrtle x as in exaerro'se ( d ) cxceP,t tath the percaitl of uc^ was commenced by A on July I, 1941, andcomlylewd ati September f p '44.4. Aftlrouglt the pw,ic;d

o1'v9rttrk covers 38 calendar months, allocations may be made to only the 18calendar months whedh are irtcaudccl within
che part o#'the periesd of work which precedes the close of 1942 (the current taxableyea,r). "Tlta;refrare, 0,000 ti$.36,0W dj.ridea by

; Sf hisst be allocated to each of 18 calendar months preceding January 1, 1943.Accordingly, b 12.000 is a3lucatazt to I.^.:¢ 1, and ^24;400 to 1942 (qlae current taxable year).'

End of Document
@ 2014 Thomson Reuters. No claim to origfnal U.S. Government Works.
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5709.07 Exemptoon of schools, churches, and colteges.

(A) The following property shall be exempt from taxation:

(1) Real property used by a school for primary or secondary educational purposes, including only so

much of the land as is necessary for the proper occupancy, use, and enjoyment of such real property

by the school for primary or secondary educational purposes. The exemption under division (A)(1) of

this section does not apply to any portion of the real property not used for primary or secondary
educational purposes.

For purposes of division (A)(1) of this section:

(a) "School" means a public or nonpublic school. "School" excludes home instruction as authorized
under section 3321.04 of the Revised Code.

(b) "Public school" includes schools of a school district, STEM schools established under Chapter 3326.

of the Revised Code, community schools established under Chapter 3314. of the Revised Code, and

educational service centers established under section 3311.05 of the Revised Code.

(c) "Nonpublic school" means a nonpublic school for which the state board of education has issued a

charter pursuant to section 3301.16 of the Revised Code and prescribes minimum standards under

division (D)(2) of section 3301.07 of the Revised Code.

(2) Houses used exclusively for public worship, the books and furniture in them, and the ground

attached to them that is not leased or otherwise used with a view to profit and that is necessary for

their proper occupancy, use, and enjoyrnent;

(3) Real property owned and operated by a church that is used priniarily for church retreats or church

camping, and that is not used as a permanent residence. Real property exempted under division (A)

(3) of this section may be made available by the church on a limited basis to charitable and

educational institutions if the property is not leased or otherwise made available with a view to profit.

(4) Public colleges and academies and all buildings connected with them, and all lands connected with

public institutions of learning, not used with a view to profit, including those buildings and lands that

satisfy all of the following:

(a) The buildings are used for housing for full-time students or housing-related facilities for students,

faculty, or employees of a state university, or for other purposes related to the state university's

educational purpose, and the lands are underneath the buildings or are used for common space,

walkways, and green spaces for the state university's students, faculty, or employees. As used in this

division, "housing-related facilities" includes both parking facilities related to the buildings and common

buildings made available to students, faculty, or employees of a state university. The leasing of space

in housing-related facilities shall not be considered an activity with a view to profit for purposes of

division (A)(4) of this section.

(b) The buildings and lands are supervised or otherwise under the control, directly or indirectly, of an

organization that is exempt from federal income taxation under section 501(c)(3) of the Internal

Revenue Code of 1986, 100 Stat. 2085, 26 U.S.C. 1, as aniended, and the state university has

entered into a qualifying joint use agreement with the organization that entities the students, faculty,

or employees of the state university to use the lands or buildings;
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(c) The state university has agreed, under the terms of the qualifying joint use agreement with the
organization described in division (A)(4)(b) of this section, that the state university, to the extent

applicable under the agreenient, will niake payments to the organization in aniounts sufficient to

maintain agreed-upon debt service coverage ratios on bonds related to the lands or buildings.

(B) This section shall not extend to leasehold estates or real property held under the authority of a

college or university of learning in this state; but leaseholds, or other estates or property, real or

personal, the rents, issues, profits, and income of which is given to a municipal corporation, school

district, or subdistrict in this state exclusively for the use, endowment, or support of schools for the

free education of youth without charge shall be exerrpt from taxation as long as such property, or the

rents, issues, profits, or income of the property is used and exclusively applied for the support of free

education by such municipal corporation, district, or subdistrict. Division (B) of this section shall not

apply with respect to buildings and lands that satisfy all of the requirements specified in divisions (A)
(4)(a) to (c) of this section.

(C) For purposes of this section, if the requirenients specified in divisions (A)(4)(a) to (c) of this

section are satisfied, the buildings and lands with respect to which exemption is claimed under division

(A)(4) of this section shall be deemed to be used with reasonable certainty in furthering or carrying
out the necessary objects and purposes of a state university.

(D) As used in this section:

(1) "Church" means a fellowship of believers, congregation, society, corporation, convention, or

association that is formed primarily or exclusively for religious purposes and that is not formed for the
private profit of any person.

(2) °'State university" has the sanie nieaning as in section 3345.011 of the Revised Code.

(3) "Qualifying joint use agreement" means an agreement that satisfies all of the following:

(a) The agreement was entered into before June 30, 2004;

(b) The agreement is between a state university and an organization that is exempt from federal
income taxation under section 501(c)(3) of the Internal Revenue Code of 1986, 100 Stat. 2085, 26
U.S.C. 1, as amended; and

(c) The state university that is a party to the agreement reported to the Ohio board of regents that

the university niaintained a headcount of at least twenty-five thousand students on its niain campus
during the academic school year that began in calendar year 2003 and ended in calendar year 2004.

Aniended by 129th General AssemblyFile No.28, HB 153, §101.01, eff. 9/29/2011.

Effective Date: 05-31-1988; 06-30-2005

Related Legislative Provision: See 129th General AssemblyFile No.28, HB 153, 9757.80.
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5709.12 [Effective U ntil 9/4/2014] Exe . ption of property used
for public or charitable purposes.

(A) As used in this section, °independent living faCilities" nieans any residential housing facilities and
related property that are not a nursing home, residential care facility, or residential facility as defined

in division (A) of section 5701 .13 of the Revised Code.

(B) Lands, houses, and other buildings belonging to a county, township, or municipal corporation and

used exclusively for the accomn-iodation or support of the poor, or leased to the state or any political

subdivision for public purposes shall be exempt from taxation. Real and tangible personal property

belonging to institutions that is used exclusively for charitable purposes shall be exempt from taxation,

including real property belonging to an institution that is a nonprofit corporation that receives a grant

under the Thomas Alva Edison grant program authorized by division (C) of section 122.33 of the

Revised Code at any time during the tax year and being held for leasing or resale to others. If, at any

time during a tax year for which such property is exempted from taxation, the corporation ceases to

qualify for such a grant, the director of development shall notify the tax commissioner, and the tax

corrYnissioner shail cause the property to be restored to the tax list beginning with the following tax

year. All property owned and used by a nonprofit organization exclusively for a home for the aged, as

defined in section 5701.13 of the Revised Code, also shall be exempt from taxation.

(C)

(1) If a home for the aged described in division (B)(1) of section 5701.13 of the Revised Code is

operated in conjunction with or at the same site as independent living facilities, the exemption

granted in division (B) of this section shall include kitchen, dining room, clinic, entry ways,

maintenance and storage areas, and land necessary for access commonly used by both residents of

the home for the aged and residents of the independent living facilities. Other facilities commonly

used by both residents of the home for the aged and residents of independent living units shall be

exempt from taxation only if the other facilities are used primarily by the residents of the home for the

aged. Vacant land currently unused by the home, and independent living facilities and the lands

connected with them are not exempt from taxation. Except as provided in division (A)(1) of section

5709.121 of the Revised Code, property of a home leased for nonresidential purposes is not exempt
from taxation.

(2) Independent living facilities are exempt from taxation if they are operated in conjunction with or

at the same site as a honie for the aged described in division (B)(2) of section 5701.13 of the Revised

Code; operated by a corporation, association, or trust described in division (B)(1)(b) of that section;

operated exclusively for the benefit of members of the corporation, association, or trust who are

retired, aged, or infirm; and provided to those members without charge in consideration of their

service, without compensation, to a charitable, religious, fraternal, or educational institution. For the

purposes of division (C)(2) of this section, "compensation" does not include fumishing room and board,

clothing, health care, or other necessities, or stipends or other de minimis payments to defray the

cost thereof.

(D)

(1) A private corporation established under federal law, defined in 36 U.S.C. 1101, Pub. L. No. 102-

199, 105 Stat. 1629, as amended, the objects of which include encouraging the advancement of
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science generally, or of a particular branch of science, the promotion of scientific research, the

improvement of the qualifications and usefulness of scientists, or the increase and diffusion of

scientific knowledge is conclusively presumed to be a charitable or educational institution. A private

corporation established as a nonprofit corporation under the laws of a state, that is exempt from

federal income taxation under section 501(c)(3) of the Intemat Revenue Code of 1986, 100 Stat.

2085, 26 U.S.C.A. 1, as arnended, and has as its principal purpose one or more of the foregoing
objects, also is conclusively presumed to be a charitable or educational institution.

The fact that an organization described in this division operates in a manner that results in an excess

of revenues over expenses shall not be used to deny the exemption granted by this section, provided

such excess is used, or is held for use, for exempt purposes or to establish a reserve against future

contingencies; and, provided further, that such excess may not be distributed to individual persons or

to entities that would not be entitled to the tax exemptions provided by this chapter. Nor shall the

fact that any scientific inforniation diffused by the organization is of particular interest or benefit to

any of its individual n-iembers be used to deny the exemption granted by this section, provided that
such scientific information is available to the public for purchase or otherwise.

(2) Division (D)(2) of this section does not apply to real property exempted from taxation under this

section and division (A)(3) of section 5709.121 of the Revised Code and belonging to a nonprofit

corporation described in division (D)(1) of this section that has received a grant under the Thomas

Alva Edison grant program authorized by division (C) of section 122.33 of the Revised Code during any
of the tax years the property was exempted from taxation.

When a private corporation described in division (D)(1) of this section sells all or any portion of a

tract, lot, or parcel of real estate that has been exempt from taxation under this section and section

5709.121 of the Revised Code, the portion sold shall be restored to the tax list for the year following

the year of the sale and, except in connection with a sale and transfer of such a tract, lot, or parcel

to a county land reutilization corporation organized under Chapter 1724. of the Revised Code, a

charge shall be levied against the sold property in an amount equal to the tax savings on such

property during the four tax years preceding the year the property is placed on the tax list. The tax

savings equals the amount of the additional taxes that would have been levied if such property had
not been exempt from taxation.

The charge constitutes a lien of the state upon such property as of the first day of January of the

tax year in which the charge is levied and continues until discharged as provided by law. The charge
may also be remitted for all or any portion of such property that the tax comrr ►issioner determines is
entitled to exemption from real property taxation for the year such property is restored to the tax list

under any provision of the Revised Code, other than sections 725.02 , 1728.10 , 3735.67 , 5709.40 ,

5709.41 , 5709.62 , 5709.63 , 5709.71 , 5709.73 , 5709.78 , and 5709.84 , upon an application for

exemption covering the year such property is restored to the tax list filed under section 5715.27 of
the Revised Code.

(E) Real property held by an organization organized and operated exclusively for charitable purposes

as described under section 501(c)(3) of the Internal Revenue Code and exempt from federal taxation

under section 501(a) of the Intemal Revenue Code, 26 U.S.C.A. 501(a) and (c)(3) , as amended, for

the purpose of constructing or rehabilitating residences for eventual transfer to qualified low-income

fanvlies through sale, lease, or land installment contract, shall be exempt from taxation.

The exemption shall conynence on the day title to the property is transferred to the organization and
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shall continue to the end of the tax year in which the organization transfers title to the property to a

qualified low-income family. In no case shall the exemption extend beyond the second succeeding tax

year following the year in which the title was transferred to the organization. If the title is transferred

to the organization and from the organization to a qualified low-income family in the san-ie tax year,

the exemption shall continue to the end of that tax year. The proportionate amount of taxes that are

a lien but not yet deterrnined, assessed, and levied for the tax year in which title is transferred to the

organization shall be remitted by the county auditor for each day of the year that title is held by the
organization.

Upon transferring the title to another person, the organization shall file with the county auditor an

affidavit affirming that the title was transferred to a qualified low-income family or that the title was

not transferred to a qualified low-income family, as the case niay be; if the title was transferred to a

qualified low-income family, the affidavit shall identify the transferee by name. If the organization

transfers title to the property to anyone other than a qualified low-income family, the exemption, if it

has not previously expired, shall terminate, and the property shall be restored to the tax list for the

year following the year of the transfer and a charge shall be levied against the property in an amount

equal to the an-iount of additional taxes that wouid have been levied if such property had not been

exempt from taxation. The charge constitutes a lien of the state upon such property as of the first

day of January of the tax year in which the charge is levied and continues until discharged as
provided by law.

The application for exemption shall be filed as otherwise required under section 5715.27 of the

Revised Code, except that the organization holding the property shall file with its application

documentation substantiating its status as an organization organized and operated exclusively for

charitable purposes under section 501(c)(3) of the Internal Revenue Code and its qualification for

exemption from federal taxation under section 501(a) of the Intemal Revenue Code, and affirming its

intention to construct or rehabilitate the property for the eventual transfer to qualified low-income
families.

As used in this division, "qualified low-income family" nieans a family whose income does not exceed

two hundred per cent of the official federal poverty guidelines as revised annually in accordance with

section 673(2) of the "Omnibus Budget Reconciliation Act of 1981," 95 Stat. 511, 42 U.S.C.A. 9902 ,

as amended, for a family size equal to the size of the family whose income is being determined.

(F) Real property held by a county land reutilization corporation organized under Chapter 1724. of the

Revised Code shall be exempt from taxation. Notwithstanding section 5715.27 of the Revised Code, a

county land reutilization corporation is not required to apply to any county or state agency in order to
qualify for the exemption.

The exemption shall commence on the day title to the property is transferred to the corporation and

shall continue to the end of the tax year in which the instrument transferring title from the

corporation to another owner is recorded, if the use to which the other owner puts the property does

not qualify for an exemption under this section or any other section of the Revised Code. If the title

to the property is transferred to the corporation and from the corporation in the same tax year, the

exemption shall continue to the end of that tax year. The proportionate amount of taxes that are a

lien but not yet determined, assessed, and levied for the tax year in which title is transferred to the

corporation shall be remitted by the county auditor for each day of the year that title is held by the
corporation.
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Upon transferring the title to another person, the corporation shall file with the county auditor an

affidavit affirming that the title was transferred to such other person and shall identify the transferee

by nanie. If the corporation transfers title to the property to anyone that does not qualify or the use

to which the property is put does not qualify the property for an exemption under this section or any

other section of the Revised Code, the exemption, if it has not previously expired, shall tern,inate, and

the property shall be restored to the tax list for the year following the year of the transfer. A charge

shall be levied against the property in an amount equal to the amount of additional taxes that would

have been levied if such property had not been exempt from taxation. The charge constitutes a lien

of the state upon such property as of the first day of January of the tax year in which the charge is
levied and continues until discharged as provided by law.

In lieu of the application for exemption otherwise required to be filed as required under section

5715.27 of the Revised Code, a count land reutilization corporation holding the.property shall, upon

the request of any county or state agency, submit its articles of incorporation substantiating its
status as a county land reutilization corporation.

Amended by 129th General AssemblyFile No.127, HB 487, §101.01, eff. 9/10/2012.

Effective Date: 09-06-2002; 06-30-2005; 2008 SB353 04-07-2009

This section is set out twice. See also § 5709.12 , as amended by 130th General Assembly File No.
TBD, SB 172, §1, eff. 914/2014.
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5709.121 Exclusive charitable or pubtic purposes defined®

(A) Real property and tangible personal property belonging to a charitable or educational institution or

to the state or a political subdivision, shall be considered as used exclusively for charitable or public

purposes by such institution, the state, or political subdivision, if it meets one of the following

rec}uirements:

(1) It is used by such institution, the state, or political subdivision, or by one or rrDre other such

institutions, the state, or political subdivisions under a lease, sublease, or other contractual
arrangement:

(a) As a community or area center in which presentations in music, dramatics, the arts, and related

fields are n-ode in order to foster public interest and education therein;

(b) For other charitable, educational, or public purposes.

(2) It is made available under the direction or control of such institution, the state, or political

subdivision for use in furtherance of or incidental to its charitable, educational, or public purposes and

not with the view to profit.

(3) It is used by an organization described in division (D) of section 5709.12 of the Revised Code. If

the organization is a corporation that receives a grant under the Thomas Alva Edison grant program

authorized by division (C) of section 122.33 of the Revised Code at any time during the tax year,

"used," for the purposes of this division, includes holding property for lease or resale to others.

(B)

(1) Property described in division (A)(1)(a) of this section shall continue to be considered as used

exclusively for charitable or public purposes even if the property is conveyed through one conveyance

or a series of conveyances to an entity that is not a charitable or educational institution and is not

the state or a political subdivision, provided that all of the following conditions apply with respect to

that property:

(a) The property has been listed as exempt on the county auditor's tax list and duplicate for the
county in which it is located for the ten tax years immediately preceding the year in which the
property is conveyed through one conveyance or a series of conveyances;

(b) The property is conveyed through one conveyance or a series of conveyances to an owner that

does any of the following:

(i) Leases the property through one lease or a series of leases to the entity that owned or occupied

the property for the ten tax years immediately preceding the year in which the property is conveyed

or to an affiliate of that entity;

(ii) Contracts to have renovations performed as described in division (B)(1)(d) of this section and is at

least partially owned by a nonprofit organization described in section 501(c)(3) of the Internal

Revenue Code that is exempt from taxation under section 501(a) of that code.

(c) The property includes improvements that are at least fifty years old;

(d) The property is being renovated in connection with a claim for historic preservation tax credits
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available under federal law;

(e) The property continues to be used for the purposes described in division (A)(1)(a) of this section
after its conveyance; and

(f) The property is certified by the United States secretary of the interior as a"certifled historic
structure" or certified as part of a certified historic structure.

(2) Notwithstanding section 5715.27 of the Revised Code, an application for exemption from taxation

of property described in division (B)(1) of this section may be filed by either the owner of the
property or its occupant.

(C) For purposes of this section, an institution that meets all of the following requirenients is
conclusively presumed to be a charitable institution:

(1) The institution is a nonprofit corporation or association, no part of the net earnings of which
inures to the benefit of any private shareholder or individual;

(2) The institution is exempt from federal income taxation under section 501(a) of the Internal
Revenue Code;

(3) The majority of the institution's board of directors are appointed by the mayor or legislative

authority of a municipal corporation or a board of county conmfissioners, or a combination thereof;

(4) The primary purpose of the institution is to assist in the development and revitalization of
downtown urban areas.

Amended by 129th General AssemblyFile No.127, HB 487, §101.01, eff. 9/10/2012.

Effective Date: 12-13-2001; 06-30-2005; 2008 HB562 09-22-2008; 2008 HB458 12-31-2008
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(a) General rule

Gross income does not include the value of property acquired by gift, bequest, devise, or Donations cover only 20% of our costs

inheritance.

(b) Income

Subsection (a) shall not exclude from gross income-

(1 ) the income from any property referred to in subsection (a); or

(2) where the gift, bequest, devise, or inheritance is of income from property, the
amount of such income.

Where, under the terms of the gift, bequest, devise, or inheritance, the payment, crediting,

or distribution thereof is to be made at intervals, then, to the extent that it is paid or

credited or to be distributed out of income from property, it shall be treated for purposes of

paragraph (2) as a gift, bequest, devise, or inheritance of income from property. Any

amount included in the gross income of a beneficiary under subchapterj shall be treated

for purposes of paragraph (2) as a gift, bequest, devise, or inheritance of income from

property.

(c) Employee gifts

(1) In general

Subsection (a) shall not exclude from gross income any amount transferred by or for

an employer to, or for the benefit of, an employee.

(2) Cross references
For provisions excluding certain employee achievement awards from gross income, see
section 74 (c).

For provisions excluding certain de minimis fringes from gross income, see section 132
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1.47 Presumptions in enactment of statuites.

In enacting a statute, it is presumed that:

(A) Compliance with the constitutions of the state and of the United States is intended;

(B) The entire statute is intended to be effective;

(C) A just and reasonable result is intended;

(D) A result feasible of execution is intended.

Effective Date: 01-03-1972
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5701.13 Home for the aged defoned.

(A) As used in this section:

(1) "Nursing home" means a nursing home or a hon-e for the aging, as those terrrg are defined in

section 3721.01 of the Revised Code, that is issued a license pursuant to section 3721.02 of the
Revised Code.

(2) "Residential care facility" means a residential care facility, as defined in section 3721.01 of the
Revised Code, that is issued a license pursuant to section 3721.02 of the Revised Code.

(3) "Residential facility" rreans a residential facility licensed under section 5119.34 of the Revised

Code that provides accommodations, supervision, and personal care services for three to sixteen
unrelated adults.

(B) As used in Title LVII of the Revised Code, and for the purpose of other sections of the Revised

Code that refer specifically to Chapter 5701. or section 5701.13 of the Revised Code, a°home for the
aged" means either of the following:

(1) A place of residence for aged and infirm persons that satisfies divisions (B)(1)(a) to (e) of this
section:

( a) It is a nursing home, residential care facility, or residential facility.

(b) It is owned by a corporation, unincorporated nonprofit association, or trust of a charitable,

religious, or fraternal nature, that is organized and operated not for profit, is not formed for the

pecuniary gain or profit of, and whose net eamings or any part of whose net earnings is not

distributable to, its members, trustees, officers, or other private persons, and is exempt from federal

income taxation under section 501 of the "Internal Revenue Code of 1986," 100 Stat. 2085, 26 U.S.C.
1.

(c) It is open to the public without regard to race, color, or national origin.

(d) It does not pay, directly or indirectly, compensation for services rendered, interest on debts

incurred, or purchase price for land, building, equipment, supplies, or other goods or chattels, which
compensation, interest, or purchase price is unreasonably high.

(e) It provides services for the life of each resident without regard to the resident's ability to
continue payrnent for the full cost of the services.

(2) A place of residence that satisfies divisions (B)(1)(b), (d), and (e) of this section; that satisfies

the definition of "nursing home" or "residential care facility" under section 3721.01 of the Revised Code

or the definition of "residential facility" under division (A)(3) of this section regardless of whether it is

licensed as such a home or facility; and that is provided at no charge to individuals on account of

their service without compensation to a charitable, religious, fratemal, or educational institution,

which individuals are aged or infirm and are members of the corporation, association, or trust that

owns the place of residence. For the purposes of division (B)(2) of this section, "compensation" does

not include furnishing room and board, clothing, health care, or other necessities, or stipends or other
de minimis payments to defray the cost thereof.

Exemption from taxation shall be accorded, on proper application, only to those homes or parts of
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homes that meet the standards and provide the services specified in this section.

Nothing in this section shall be construed as preventing a home from requiring a resident with financial

need to apply for any applicable financial assistance or requiring a home to retain a resident who

willfully refuses to pay for services for which the resident has contracted even though the resident
has sufficient resources to do so.

(C)

(1) If a corporation, unincorporated nonprofit association, or trust described in division (B)(1)(b) of

this section is granted a certificate of need pursuant to section 3702.52 of the Revised Code to

construct, add to, or otherwise modify a nursing honie, or is given approval pursuant to section

3791.04 of the Revised Code to construct, add to, or otherwise niodify a residential care facility or

residential facility and if the corporation, association, or trust submits an affidavit to the tax

commissioner stating that, commencing on the date of licensure and continuing thereafter, the home

or facility will be operated in accordance with the requirements of divisions (B)(1)(a) to (e) of this

section, the corporation, association, or trust shall be considered to be operating a"home for the

aged" within the meaning of division (B)(1) of this section, beginning on the first day of January of the
year in which such certificate is granted or approval is given.

(2) If a corporation, association, or trust is considered to be operating a"home for the aged"

pursuant to division (C)(1) of this section, the corporation, association, or trust shall notify the tax
commissioner in writing upon the occurrence of any of the following events:

(a) The corporation, association, or trust no longer intends to complete the construction of, addition

to, or modification of the home or facility, to obtain the appropriate license for the home or facility, or

to comnience operation of the home or facility in accordance with the requirements of divisions (B)(1)
(a) to (e) of this section;

(b) The certificate of approval referred to in division (C)(1) of this section expires, is revoked, or is

otherwise terminated prior to the completion of the construction of, addition to, or modification of the
home or facility;

(c) The license to operate the home or facility is not granted by the director of health within one year

following completion of the construction of, addition to, or modification of the home or facility;

(d) The license to operate the home or facility is not granted by the director of health within four

years following the date upon which the certificate or approval referred to in division (C)(1) of this
section was granted or given;

(e) The home or facility is granted a license to operate as a nursing home, residential care facility, or
residential facility.

(3) Upon the occurrence of any of the events referred to in divisions (C)(2)(a), (b), (c), (d), and (e)

of this section, the corporation, association, or trust shall no longer be considered to be operating a

°home for the aged" pursuant to division (C)(1) of this section, except that the tax commissioner, for

good cause shown and to the extent the comnlssioner considers appropriate, may extend the time

period specified in division (C)(2)(c) or (d) of this section, or both. Nothing in division (C)(3) of this

section shall be construed to prevent a nursing home, residential care facility, or residential facility

from qualifying as a"home for the aged® if, upon proper application made pursuant to division (B) of
this section, it is found to meet the requirements of divisions (A) and (B) of this section.
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Amended by 130th General Assembiy File No. 25, HB 59, §101.01, eff. 9/29/2013.

Amended by 129th General AssemblyFile No.127, HB 487, §101.01, eff. 9/10/2012.

Amended by 129th General AssembiyFile No.79, HB 267, §1, eff. 5/22/2012.

Amended by 129th General AssemblyFile No.28, HB 153, §101.01, eff. 7/1/2011.

Effective Date: 09-06-2002
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5715.271 Burden of proof of entitlement to exemption on property
owner.

In any consideration concerning the exemption from taxation of any property, the burden of proof

shall be placed on the property owner to show that the property is entitled to exemption. The fact

that property has previously been granted an exemption is not evidence that it is entitled to

continued exemption.

Effective Date: 10-17-1985
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5717.02 Appeal from final determination by tax ^:o®:mia^i ;ner or

county auditor - procedure - hearing.

(A) Except as otherwise provided by law, appeals from final determinations by the tax commissioner of

any preliminary, amended, or final tax assessments, reassessments, valuations, determinations,

findings, computations, or orders made by the commissioner may be taken to the board of tax appeals

by the taxpayer, by the person to whom notice of the tax assessment, reassessment, valuation,

deten-nination, finding, computation, or order by the conynissioner is required by law to be given, by

the director of budget and rnanagement if the revenues affected by that decision would accrue

primarily to the state treasury, or by the county auditors of the counties to the undivided general tax

funds of which the revenues affected by that decision would prin-iarily accrue. Appeals from the

redetermination by the director of development services under division (B) of section 5709.64 or

division (A) of section 5709.66 of the Revised Code may be taken to the board of tax appeals by the

enterprise to which notice of the redetermination is required by law to be given. Appeals from a

decision of the tax commissioner or county auditor concerning an application for a property tax

exemption may be taken to the board of tax appeals by the applicant or by a school district that filed

a statement concerning that application under division (C) of section 5715.27 of the Revised Code.

Appeals from a redetermination by the director of job and fanvly services under section 5733.42 of the

Revised Code may be taken by the person to which the notice of the redetermination is required by
law to be given under that section.

(B) The appeals shall be taken by the filing of a notice of appeal with the board, and with the tax

commissioner if the tax commissioner's action is the subject of the appeal, with the county auditor if

the county auditor's action is the subject of the appeal, with the director of development services if

that director's action is the subject of the appeal, or with the director of job and family services if

that director's action is the subject of the appeal. The notice of appeal shall be filed within sixty days

after service of the notice of the tax assessment, reassessment, valuation, determination, finding,

computation, or order by the commissioner, property tax exemption determination by the

commissioner or the county auditor, or redetermination by the director has been given as provided in

section 5703.37, 5709.64, 5709.66, or 5733.42 of the Revised Code. The notice of appeal may be

filed in person or by certified mail, express mail, facsimile transmission, electronic transmission or by

authorized delivery service. If the notice of appeal is filed by certified mail, express mail, or authorized

delivery service as provided in section 5703.056 of the Revised Code, the date of the United States

postmark placed on the sender's receipt by the postal service or the date of receipt recorded by the

authorized delivery service shall be treated as the date of filing. If notice of appeal is filed by facsimile

transnvssion or electronic transmission, the date and time the notice is received by the board shall be

the date and time reflected on a timestamp provided by the board's electronic system, and the appeal

shall be considered filed with the board on the date reflected on that timestamp. Any tirrmestamp

provided by another computer system or electronic submission device shall not affect the time and

date the notice is received by the board. The notice of appeal shall have attached to it and

incorporated in it by reference a true copy of the notice sent by the commissioner, county auditor, or

director to the taxpayer, enterprise, or other person of the final determination or redetermination

complained of, but failure to attach a copy of that notice and to incorporate it by reference in the

notice of appeal does not invalidate the appeal.

(C) A notice of appeal shall contain a short and plain statement of the claimed errors in the
determination or redetermination of the tax commissioner, county auditor, or director showing that
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the appellant is entitled to relief and a dernand for the relief to which the appellant claims to be

entitled. An appellant may amend the notice of appeal once as a matter of course within sixty days

after the certification of the transcript. Otherwise, an appellant rrtay amend the notice of appeal only

after receiving leave of the board or the written consent of each adverse party. Leave of the board
shall be freely given when justice so requires.

(D) Upon the filing of a notice of appeal, the tax commissioner, county auditor, or the director, as

appropriate, shall certify to the board a transcript of the record of the proceedings before the

commissioner, auditor, or director, together with all evidence considered by the conirnissioner, auditor,

or director in connection with the proceedings. Those appeals or applications may be heard by the

board at its office in Columbus or in the county where the appellant resides, or it may cause its

examiners to conduct the hearings and to report to it their findings for affirmation or rejection.

(E) The board niay order the appeal to be heard upon the record and the evidence certified to it by

the commissioner, county auditor, or director, but upon the application of any interested party the

board shall order the hearing of additional evidence, and it may make an investigation concerning the

appeal that it considers proper. An appeal may proceed pursuant to section 5703.021 of the Revised
Code on the small clairrn docket if the appeal qualifies under that section.

Amended by 130th General Assembly File No. 37, HB 138, §1, eff. 10/11/2013.

Amended by 129th General AssemblyFile No.64, HB 225, §1, eff. 3/22/2012.

Effective Date: 09-06-2002

Related Legislative Provisioee. See 129th General ,4ssemblyFile No.64, HB 225, §4
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5717.04 Appeal from certain decisions of board of tax appeals to
supreme court; parties who may appeal; certification®

This section does not apply to any decision and order of the board made pursuant to section

5703.021 of the Revised Code. Any such decision and order shall be conclusive upon all parties and

may not be appealed.

The proceeding to obtain a reversal, vacation, or modification of a decision of the board of tax

appeals shall be by appeal to the supreme court or the court of appeals for the county in which the

property taxed is situate or in which the taxpayer resides. If the taxpayer is a corporation, then the

proceeding to obtain such reversal, vacation, or modification shall be by appeal to the suprerrie court

or to the court of appeals for the county in which the property taxed is situate, or the county of

residence of the agent for service of process, tax notices, or demands, or the county in which the

corporation has its principal place of business. In all other instances, the proceeding to obtain such

reversal, vacation, or modification shall be by appeal to the court of appeals for Franklin county.

Appeals from decisions of the board determining appeals from decisions of county boards of revision

may be instituted by any of the persons who were parties to the appeal before the board of tax

appeals, by the person in whose nan-ie the property involved in the appeal is listed or sought to be

listed, if such person was not a party to the appeal before the board of tax appeals, or by the county

auditor of the county in which the property involved in the appeal is located.

Appeals from decisions of the board of tax appeals determining appeals from final determinations by

the tax commissioner of any preliminary, amended, or final tax assessments, reassessments,

valuations, determinations, findings, computations, or orders made by the commissioner may be

instituted by any of the persons who were parties to the appeal or application before the board, by

the person in whose name the property is listed or sought to be listed, if the decision appealed from

determines the valuation or liability of property for taxation and if any such person was not a party to

the appeal or application before the board, by the taxpayer or any other person to whom the decision

of the board appealed from was by law required to be sent, by the director of budget and

management if the revenue affected by the decision of the board appealed from would accrue

primarily to the state treasury, by the county auditor of the county to the undivided general tax

funds of which the revenues affected by the decision of the board appealed from would primarily

accrue, or by the tax corrirnissioner.

Appeals from decisions of the board upon all other appeals or applications filed with and determined by

the board may be instituted by any of the persons who were parties to such appeal or application

before the board, by any persons to whom the decision of the board appealed from was by law

required to be sent, or by any other person to whom the board sent the decision appealed from, as

authorized by section 5717.03 of the Revised Code.

Such appeals shall be taken within thirty days after the date of the entry of the decision of the board

on the journal of its proceedings, as provided by such section, by the filing by appellant of a notice of

appeal with the court to which the appeal is taken and the board. If a timely notice of appeal is filed

by a party, any other party may file a notice of appeal within ten days of the date on which the first

notice of appeal was filed or within the tirrme otherwise prescribed in this section, whichever is later. A

notice of appeal shall set forth the decision of the board appealed from and the errors therein

complained of. Proof of the filing of such notice with the board shall be filed with the court to which
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the appeal is being taken. The court in which notice of appeal is first filed shall have exclusive
jurisdiction of the appeal.

In all such appeals the commissioner or all persons to whom the decision of the board appealed from is
required by such section to be sent, other than the appellant, shall be niade appellees. Unless
waived, notice of the appeal shall be served upon all appellees by certified mail. The prosecuting
attorney shall represent the county auditor in any such appeal in which the auditor is a party.

The board, upon written demand filed by an appellant, shall within thirty days after the filing of such

demand file with the court to which the appeal is being taken a certified transcript of the record of

the proceedings of the board pertaining to the decision complained of and the evidence considered by
the board in making such decision.

If upon hearing and consideration of such record and evidence the court decides that the decision of

the board appealed from is reasonable and lawful it shall affirm the same, but if the court decides that

such decision of the board is unreasonable or unlawful, the court shall reverse and vacate the
decision or modify it and enter final judgment in accordance with such modification.

The clerk of the court shall certify the judgment of the court to the board, which shall certify such

judgment to such public officials or take such other action in connection therewith as is required to

give effect to the decision. The "taxpayer" includes any person required to return any property for
taxation.

Any party to the appeal shall have the right to appeal from the judgment of the court of appeals on
questions of law, as in other cases.

Amended by 130th General Assembly File No. 37, HB 138, §1, eff. 10/11/2013.

Amended by 128th General AssemblyFile No.9, HB 1, §101.01, eff. 10/16/2009.

Effective Date: 10-05-1987
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