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entered in State v. Baker, Court of Appeals Case No. 2013-A-0020, on June 30, 2014.

This case raises a substantial constitutional question, involves a felony, and is a case of

public or great general interest.

Respectfully submitted,

NICHOLAS A. IAROCCI (0042729)
PROSECLITING ATTORNEY

ShelIey M. P att (006 721)
Assistant Prosecutor
Office of the Ashtabula County Prosecutor
25 West Jefferson Street
Jefferson, Ohio 44047
(440) 576-3664

COUNSEL FOR APPELLANT



PROOF OF SERVICE

The undersigned hereby certifies that a true copy of the foregoing Notice of Appeal was

served via ordinary U.S. Mail, postage prepaid, this 28TH day of July, 2014, upon William P.

Bobulsky, Counsel for Appellee, at 1612 East Prospect Road, Ashtabula, Ohio 44047.

Shelley M. Pr t (0069 21)
Assistant Pr secutor

2



Jilf!. }u, Ll 4 I lj°, Pd tLtV 1 Ul iK1Gl Gv RI vi AIP ^^

^N THE COURT OF APPEALS

ELEVENTH APPELLATE DISTRICT

ASHTABULA `/^UNm. 9 q OHIO

STATE OF OHIO ,

PIaIr1tCff-Appellarlt/

vrt3ss-AI)^3el1E3e,

_us_

MICHAEL D. BAKER,
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CASE NO. 2013-A-€}A20

_ Ppe ari . ,

Criminal Appeal frorri the Ashtabula County Court, Eastern pivisrnn.
Case 911o_ 2011 TRC $45.

Judgment: Affirmed.

Nicholas A. larocci, Ashtabula County Prosecutor, and Shelley M. f'r-at#, Assistant
Prosecutor, Ashtabula County Courthouse, 25 West Jefferson Street, Jefferson, OH
44047--1092 (For f'Iaintif0'-Appe!Iant/Craass--Appellee).

UtfrTliarn P. BobuIsky, Wlltiarr P. Bobulsky Co., L.P.A_, 1812 East Prespev Road,
Ashtahrrla, C4-I 44004 (For Defend ant-AppolleeBC ross-Appellonf).

TIMOTHY P. CANNON, P.J.

flf1} Pursuant to Crim.R. 12(K), appellarttfcross-appellee, the state of Ohio,

appeals the judgment of the Ashtahu!a County Court, Easterr? Division, granting the

motion to suppress the results of appellee/cross-appellant, Michoe€ D. Balter's, blood

test results. Baker has filed ar-ross-appeai_ Based on the toiloarvirsgg we affirm.
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{52} On March 6, 2011, a dark and rainy night, Trooper Charles Emery of the

Ohio State Highway Patrol was working the midnight shoft. Dispatch received calls that

a pedestrian was walking eastbound in the westbourtid lane of U.S. 6 ira Andover

Township. A subsequent call vras received that the pedestrian had been struck by an

automobile resulting in the pedestriarti's death.

113} Trooper Fmery arrived at the scene of the incident and identified the driver

of the automobile as Baker. Baker was instructed to sit in the front of Trooper Emery's

police car and complete an OH-3 Crash Statement Forrn. Baker complied. Trooper

Emery contrnued his investigation of the scene.

{j4} Trooper Emery testified that upon returning to his vehicle, he detected a

"strorag odor of aicohol." When asked if he had anything to drink, Baker advised

Trooper 1'rrsery that he was comi.ng from a party where he had consumed approximately

6-7 beers. Trooper Emery performed the HGN test and observed four clues of

impairment. Baker then took a portable breath test. After that, Trooper Emery

Mirandized Baker. Baker requested legal counsei.

(15} Trooper Emery then testified that it was standard procedure to draw blood

from anyone involved in a fatal crash. Baker consented to the blood draw. Trooper

Emery subsequently advised Baker of ihss procedure and also read to him the implied

consent form, Bureau of Motor Vehicles Form 2255. BMV Form 2255 notified Baker

that he was under arrest and of the mrasequences of refusing to take the blood alochol

content ("BAC") test, i_a_; that he would lose his license if he did not comply with the

officer's request fcr bload testing. Thereafter, Baker again consented to tne blood draw.

2
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Baker was transported to Saint Joseph's Hospital where Trooper Emery was able to

conduct additional field sobriety tests.

11% After completion of the field sobriety tests, Trooper Emery escorted Baker

into the emergency room where his blood was drawn at 1:50 a.m- Trooper Emery

mailed the viais at approximately 6:00 a-m- The vials were not refrigerated during this

period of time. Baker's blood test result was 0.095 grams of alcohol per one hundred

milliliters,

1171 On June 22, 2011, a traffic complaint irvas filed charging Baker with one

count of operating a rnotor vehicle under the influence, in violation of R.C.

4511.19(A)(1)(b). Baker pled not gailty. Baker filcd. a motion to suppress, and a

hearing was held. The triat court suppressed the results of Baker's blood test, stating:

As to the failure to refrigerate the samp[e, however, the court finds
that this is not a de rrrinimus shortcoming. It is clear that the
sample was not refrigerated prior to sending same to the iab. What
is more, this is a rnatter of policy, not an isolated instance. The
regulations require refrigeration. Further, as defendant has pointed
out, there are simply too many other areas and otems which the
State, in its duty to go forward with the evidence, failed to adduce..

(T8) The state filed a timely notice of appeal, and Baker filed a notice of cross-

appea6. The state assigns the following assignment of error for our consideration:

ffj9) "The trial court erred in granting appellee's motion to suppress_'.

1,110) On appeal, the state asserts the trial court erred in granting Baker's

motion to sUppressg thereby excluding Baker's blood sample. The state maintains it

substantially complied with the Ohio Administrative Code regulations and mmmitted no

violation that would affect the reliability of Baker's blood sample

3
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{¶l1) At the outset, we note that our review of a decisi®n on a rnotion to

suppress involves issues of both law and fact. Sfato V. Burnside, 100 Ohio S0d 152,

2003-Ohio-5372, ¶$. During a suppression hearing, the trial court acts as trier of fact

and sits in the best position to weigh the evidence and evaluate the credibility of the

witnesses. fd,, citing State v. Mills, 62 Ohio St.3d 357, 366 (1992). Accordingly, an

appeilate ccurt is required to uphold the trial court's findings of fact provided they are

supported by competent, credible evidence. Id., citing State v. rannitag, I Ohio St.3d 19

(1982). Once an appellate court accepts the triai court's facttaa€ findings, the court must

then ar;gage in a de novo review of the trial court's application of the law to those facts.

State v. Le#t, 11th Dist. Trumbull No, 2008-T-0116, 2009-0hio-2796, ¶1.3, citing State v.

Djisheff, 11 th Dist. Trumbull No. 2006-T-0001, 2006-Qhio-6201, 119.

In any prosecution premised upon a violation of R.C. 4511.19, the
result of a blood alcohol test is presumed valid unless the
defendant first challenges the validity 'by way of a pretrial mati®n to
suppress.' Burttside, 100 Ohio St.3d 152, 2003-Ohio-5372, ¶24.
Failure to file such a motion 'waives the requirement on the state to
lay a foundation for the adrnissibility of the test results.' ld., quoting
State v. French, 72 Ohio S#_3d 446, 451. However, if the defendant
challenges the valiciity of the tp-st results b,v means of a pretrial
suppression motion, the burden shifts to the state 'to show that the
test was administered in substantial cQmpliarace with the
regulations prescribed by the Director of Health.' Id. If the state
satisfies this burden and creates a presumption of acinfissibiiity, 'the
burcier, tthen shifts to the defendant to rebut that presumption by
demonstrating that he was prejudiced by anything less than strict
compliance.' ld., citing State v_ Browra (1996), 109 Ohio Rpp.3c1
629, 63LD 672 N.E.2d 1050.

State v. Price, `€1th Dist. Geauga No, 2007-G-2765, 2006-Ohic-1134, ¶?8.

{^1.2_lr In his motion to suppress and at the hearing, Baker argued the state failest

to comply wit' 01°tio Adm. Code 3701--53-05, the requirernerit that blood be

refrigerate ot in transit or €.inder exarnination.

4
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{113} Testimony at the suppression hearing revealed that Baker's blood was

extracted at 1`53 a.m., and Trooper Emery mailed Baker's blood sample to the lab at

6:00 a.m. Trooper Emery did not refrigerate Baker's blood after withdrawal, and

therefore, the blood sample remained unrefrigerated for approximately four hours and

ten minutes. The trial court found this period of non-refrigeration was "not a de rninimus

shortcoming."

{¶1.41 Because Baker challenged the validity of the test resuMts by means of a

pretrial motion, the burden shifted to the state to establish the admissibility of the

evidence either by showing the test was administered in substantial compliance with the

regulations prescribed by the Director of Health or by establishing the reliability of the

results through expert testimony. The concept that is necessary to ur ►derstand is that if

the test was administered in substantial compliance with the regulations, no expert

testimony is required to establish reliability. If, on the other hand, the test was not

administered in substantial compliance, the reliability of the results must be established

by expert testimony.

(%5) The state cites this court's opinion in Price, supra, to support its position

that failure to refrigerate a blood sample for four cotirs falls within the range of

substantial compliarsce. in Price, the state failed to refrigerate the appellant's blood

sample for approximately six hoors. We stated in Price that the lack of refrigeration for

a six-hour period raised concerns. Id. at ff26. However, we noted that'°`the issue is the

reliability of the test results not the perfcarmance 'requirements of the Ohio Adniinistrative

Code."' V„ quoting State v, 8rush, 5th Dist. Licking Ne. 04CA92, 2005R0hic-3767, 1;24.

We theti
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that, ' udue to the presence of the preservative in the blood sample, the lack of

refrigeration would not affect the reliability of the test results, even if bacteria were

present in the blood." Id.

{'V16} The instant case is readily distinguishable from Price. Here, there was

evidence that the blood sample was urirefrigerated prior to transit, in contravention to

Ohio Adtn. Code 3741-53-05(F). When there is compliance with the Department of

Health regulations, the state does not have to establish a foundation for admissibility of

the blood test result_ As a result of the state's noncompliance, however, it was required

to establish a proper foundation for the admissibility of the result. Therefore, the state

was required to put forth evidence at the suppression hearing that the lack of

compliance wrth Ohio Adm. Code 3701-53-05(F) did not affect the reliability of the blood.

test results. Uniike Price, there was no testimony in this case that the lack of

refrigeratioh failed to affect the reliability of Baker`s biood test result. To the contrary,

Emily Adelman, an employee at the Ohio State Highway Patrol Crirne Lab in the

Toxicology Unit, testified it is required that the blood draw kits be refrigerated-the csn!y

time they are not to be refrigerated is when they are being tested or in transit. The state

did not introduce any testimony to demonstrate how the failure to refrigerate the sample

as required would or would ryot affect the reliability of the test results.

fj[17} The concurring opinion suggests it would apply the holding in State v.

Burnside, scrpra. A careful reading of Burnside establishes it is in harmony with the

holding in both this case and Prtce_ The Scrrnsic'a`e Court made clea.rthat, in the absence

of any evidence to the contrary, the court should not substitute its opinion fer.r that of the

Director of Health.

6

JUt-•,-30-2014 11:20AM From: 330+675+2655 ID:CLERK OF COURTS Paae:007 R=89%



^un, j^. Zt^ 4 11.2 3P,141 tL^'d_; GiSIItiCI CO^^:( C}F AP'LS rdc, 0654 P. 8/24

This problem is particularly acute where, as here, the state has
failed to proffer evidence that it complied with a particular regulation
direcHy related to blood-alcohol testing. To state it succinctly: A
court infringes upon the authority of the Director of Heafth when it
holds that the state need not do that which the director has
required. Such an infringement places the court in the position of
the Director of Health for the precise purpose of sewnd-gceessing
whether the regulation with which the state has not complied is
necessary to ensure the reliability of the alcohol-test results. This
approach further precipitates conflicting decisions from lower courts
and impedes the public policy of achieving uniformity and stability in
the law.

1d, at ¶33.

{%8} While this opinion is completely consistent with the holding in Bumside,

the corjcurring opinion suggests that lack of compliance somehow renders the evidence

completely inadmissible. That is simply not the case. Compiiance with the regulations

established by the Director of Health creates a foundatian for admissibility without the

need for an expert vvitness. Lack of compliance does not relegate the evidence

inadmissible; it simply eliminates the state's ability to have evidence admitted without

the necessary foundation. The state 9oses the presumptican of admissibility when there

!s a lack of compliance, and experl4 testin°®cny becomes i oecessary to estah+!e sh relsabii!-ky.

The concurring opinion suggests that expert testimony is somehow not welcome in

these cases. if reliability is established by expert testimony, however, there i s no basis

upon which to exclude it. In faot, when a proper foundation has been established,

expert testimony regarding a defendant's intoxicatinn has been admitted, even in the

absence of a blood alcoh€al test. Stata v, Knapp, I 1di Dist. Ashtataufs. N4. 2011 -Ap0064,

20°i2-Ohic®2354, T102,

fIT19) The disse ;s this opinion is not c r 'th our decision ir

Price. The Price opinion

7
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rlVith regard to the second issue of non-refrigeration, we note that
while non-refrigeration for the six hour period of time between when
the samgie was taken from Price and the tirne it was actuali;e
mailed does raise some concerns, the Fifth Appellate District has
noted, `the issue is the reliability of the test results not the
performance requirements of the Ohio Administrative Code_' State
v. Brush, 5th Dist. No. 04CA92, 2005-Ohio-3767, at 124 (citation
omitted). [The Senior Forensic Chemist for the Lake County Crime
Lab) testimony indicated that, due to the presence of the
preservative in the blood sample, the Jack of refrigeration wauld not
affect the reliability of the test'results, even if bacteria were present
in the blood.

f'rice, su;pra, 126 (emphasis added).

{120) In this case, there was no expert testimony that the presence of the

anticoagulant renders a sample reliable, despite the lack of refrigeration. The dissent,

however, cites to the testimony of the Ohio State Highway Patrol technician, Emily

Adelman, who stated the grey-topped vials contained an anticoagulant powder.

However, there was no attempt to qualify her as an expert capable of testifying to the

chem,ic-al effect of this powder.

(¶21) In order to arrive at its conclusion, the dissent cites to expert testimony in

the trial record frUrrr Piice to esiablish t we reliability cf the sample in this rnatter. The

dissent suggests the expert testimony from Price can be imputed to the record in this

case. Yet, there is no provision in the rules or laws of the state of Ohio that Permits the

Ashtabula Municipal Court judge to consider expert testimony given in the Portage

County Munioipai Court, in a different oase, to a different judge® The technician's

testimony faiis to establish the reliability of the test result in this case. Because there

was no evidence in our record establishing the test was reliable, our resolution of this

matter is inherently co€? °`h Price. The c'`r - qt sserttsthat there was

5ubstartiai compliance or not, placing the burdoti on the State to demonstrate reliability

8
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is a misapplication of the law. Bumside, ¶32-33." This is not the proposition of law in

Burnside at T32-33. !f the state has not substantially compiied and seeks to have the

result admitted, the burden is most definitely on the state to prove the reliability of such

result.

I¶22} The dissent further suggests that because there was evidence of a period

of days when the sample was in the mail, the refrigeration requirement should be

ignored; however, that is exactly what aunaniMou$ Ohio Supreme Court indicated we

should not do in Bumside. ;d, at q32-37. The Director of Health imposed that

requirement for some reason, and gudgips should not substitute their own scientific

assessment for that of the Director_ This, in fact, is the key concept stated in Bumsede

at 1,32-33.

{¶23) Based on the foregoing, the state's assignment of error is without merit.

{524} On cross-appeal, Baker assigns the following assignments of error for our

review:

11.1 The triai court erred in failing to grant Appei8ee's Motion to
Suppress evidens;e based upon the absence of probable caose to
detain Appellee.

[:Z.) The trial court erred in failing to grant Appellee's Motion to
Suppress evidence based upon the underiaking of field sobriety
tests and 4Pioo'it tests of !"tppeidee without probable c^^se_

[3.1 The trial court erred in failing to grant Appellee's tAotion to
Suppress evidence by adrnitting and considering evidence of fetd
sobriety tests without establishing applicable standardized testing
procedures.

[4oj The trial court erred in failing to grant Appellee's Motion' to
Suppress evidence by considering and adrriitting evidence and
results o#'the testing of appeliee's bload.

9
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[5.1 The trial court erred in failing to grant Appellee's Motion to
Suppress evidence obtained by the State following Appellee's
specific request to terminate questioning and speak to an a.ttorney_

(125) Based on our disposition of the state's assignment of error, Baker's

assignments of error are moot.

(^25} Based on the opinion of this court, the judgment of the Ashtabula County

Court, Eastern Division, is hereby affirmed.

COLLEEN MARY O'TOOLE, J., concurs in judgment only with a Concurring Opinion,

DIANE V. GRENDELL, J_, dissents with a Dissenting Opinion.

COLLEEN MARY O'TOC)LE, J., concurs in judgment only with a Concurring Opinivn_

{¶27) I concur with the result reached in this case, but write separately, as I

believe .the analysis approved by this court in f'6ce, supra, is fundamentally flawed.

The writing judge approves Price, and distinguishes i#. I would overrule that case.

1128) The purpose of a motion to suppress is to protect the rights of a defendant

by eliminating from trial evidence securod illegally, generally in violation of a

ccanstitutionai right. State v. Plzzsno, 11th Oist. Portage Nos. 2012-F'-0079 and 2012-P-

0080, 2013,Ohio-545, 710_ In this case, Mr. Baker consented to the blood draw, so any

issue regarding how that evidence was obtained is waived. The question before us is

whether the test results cf the blood sample obtained are admissible to prove Mr,

Baker's guilt, due to the failure by the authorities to oomply with the Ohic Administrative

10
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Code, and the Director of Health's requirements for the transportation and storage of

blood samples.

{129} Ohio Adm,Code 3709-53-05(F) provides: °'While not in transit or under

examination, all blood and urine specimens sha9l be refrigerated." The language is

mandatory. Recognizing the difficulties in requiring the authorities to meet such

stringent requirements, the Supreme Court of Ohio approved "substantial compliance"

with regulations regarding alcohol testing, so long as a defendant does not show

prejudice. State v. P1t;arrtr;aor, 22 Ohio St.3d 292, syllabus (1886). In Piamrraes; the urine

sample in question might have been unrefrigerated for approximaieiy three hours and

25 minutes to five hours and 25 minutes. 1r1 at 294-295.

{T30j In 2003, the Supreme Court revisited the substantial compliance issue, in

8urnside, supra. Speaking through late Chief Justice Moyer, the court stated'

{131} "Aithough ltte have not had occasion to expound upon the substantial-

compliance standard, appellate courts have developed ta+vo approaches to determine

whether the state has substantially complied with Ohio Adrn.Code 3701-53-05. One

approach is to consider whether the noncompliance rendered the test results unreliable.

See, e_g., State v_ Gray (1 g80), 4 Ohio App.$d 47, 50z 513 k ' * Under this approach, a

court will conclude that the state has suhstdntialiy corrsploed with the Department of

i--leal'th regulations if the alleged deviation did not affect the reliability of the test results:

id. The other approach for determining substantial compliance, is to consider whet}ier

the alleged deviation prejudiced the defendant, See, e.g., State v. Zuzaga (2401), 141

Ohio App. 3d 696, 701, x' '. Under this epprraach, a court will conclude that the state

'i 1
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has substantially complied with the Department of Health regulations so long as the

aiieged deviation did not cause an erroneously higher test resuEt_ id.

{1[32} "The import in denominating between these two approaches lies not in

understanding the difference between them, but rather in recognizing the similarity: both

require a judicial determination of what effect if any, noncompliance had on the alcohol-

test results. This determination, however, often requires judges to speculate why the

Director of Health adopted a given regulation. Qne judge, charged with determining

whether the failure to strictly comply with a regulation rendered alcohol-test results

urlreliable, deplored the fact that `rraost judges, myseif included, do not know enough

about chemistry, physics, or scientific testing so as to be able to know why the

Department of Health adopted some of the required procedures.

CT331 '((* * *)

{¶34) `(* * *) Thus, since I cannot know whether there was substantial

cornpliarice in this case, I am left with having to guess-' State v. 44itche!! (Mar. 31,

1995), 6th Dist- No. L-92-227, 1995 Ohio App. LEXIS 1225, * * N(Grey, .t-, dissenting).

{135} "This sentiment is not surprising when one considers the more

fundamental problem wiil-h such a methcd of determining admiss"ibility: ajuclicia.l

determination that an alcohol test, although not administered in strict compliance vvith

the alcohol-testing regulations, is reliable and therefore admissible rr#ay subvert the rule-

making authority and the statutory mandate of the Director of Health. Indeed, the

General Assembly instructed the Director of Heaith--and not the judiciary-to ensure the

re1€abiliti of alcohol-test results by prorriulgating regulations precisely because the

former possesscs the scienfvf° - ise that the

12
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4511.19(D)(1). Notwithstanding this statutory mandate, however, courts have

concluded that the state need not show strict compliance with the regulations prescribed

by the Director of Heafth if a judge deems the test results reliable. The problem, of

course, is that such an approach is inconsistent with R.C. 4511.19, which provides that

compliance with the regula#icans, rather than a judicial determination as to reliability, is

the criterion for admissibility. See Cincionafi v. Sand (1975), 43 Ohio St.2d 79 ,

{1535) "This problem is particularly acute where, as here, the state has failed to

proffer evidence that it complied with a particular regulation directly related to bioor3-

alcrshol testing. To state it succirfctly. A court infringes upon the authority of the DirectQr

of Health when it holds that the state need not do that which the director has required.

Such an infringemerrt places the court in the position of the Director of Health for the

precise purpose of second-guessirig whether the regulation with which the state has not

complied is necessary to ensure the refiability of the alcohol-test results. This approach

further precipitates conflicting decisions from lower courts and impedes the public policy

of achieving uniformity and stability in the law. Painter, Ohio Driving Under the

Influence Law (2003), iection 9.3, 116.

(^,37) 'Nevertheless, we are cognizant that if `we were to agree (* R g) that any

deviatirn whatsoever from the regulation rendered the results of a (test) inadmissible,

we would be ignoring the fact that strict compliance is not always realistically or

humanly possible.' Plcrmtnerf 22 Ohio St.3d at 294, Precisely for this reason, we

concluded in Sfeele that rigid rompfiance with the -Department of Health regulations is

not ner;essafy for test results to be admissible: f f."̂ itp, v.J Steeee, 52 Ohio St.2d[l $71 at

187, -[(1977)] fhoid`_ : j le faiiure'- to c:_

13
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the 20-minuto observation period did not render the test results inadmissible). To avoid

usurping a funcbon that the General Assembly has assigned to the Director of Health,

hawever, we must limit the substantial-compliance standard set forth in Plurr4rner to

excusing only errors that are clearly de minimis_ Consistent with this limitation, we have

characterized those errors that are excusabie under the substantial-ccmpliance

standard as 'minor procedural deviations.' State v. Homan (2000), 89 Ohio St.3d 421,

426, (Emphasis sic.) (Parallel citations omitted.) Sums9de, supra, at T28-34_

381 In sum, Reamside mandates that; in order to avoid the judiciary usurping

the statutory authority of the Director of Health, cnly "de minimis," or "minor prooedurai

deviatiQns.w from Ohio Adm.Code 3701-53-05 meet the substantial compliance test, And

yet, the courts of appeals have approved ever-increasing periods of time during which

blood and urine samples may go unrefrigerated as a`substantial compliance." See, e.g.,

State v. Schneider, 1st Dist. Hamilton No, C-120786, 2013-Ohio-4789, ¶22 (Hendon,

P.J., dissenting). In Schneider, the First District found that leaving a urine sample

unrefrigerated for almost 19 hours was in substantial compliance with Ohio Adrn.Code

3704-53-05. id.

ff,1139} '4 respectfully disagree that the issile i?i this case is whether the state bears

the burden of proving test results refiatiJe. As the writing judge correctly notes, the

results are presumed reliable unless a motion to suppress is filed. Since a rnotion to

suppress was filed, the burden shifted to the state to prove substantial corrspiiance with

the Director of Health' s regulations. I respectfully disagree that substantial compliance

may be proven by expert testimony showing the resuits were reliable, in facl. The

state's burden relates to t4 _ct the resul.ts. This is what Bwrnslde requiraso

14
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that the state proffer "evidence that it complied with a particular reguiation." (Emphasis

added.} Burrisrde at133. If the state can do so, the burden shifts back to the defendant

to show prejudice due to lack of strict cornpRiance.

{¶40} ! respectfully contend that the procedure approved by this criurt in Price,

supra, which the majority finds viable, conflicts with the standdrd set forth in Bcrmside.

Effectively, the state is allowed to make substantial deviations frorr, the requirement set

forth at Ohio Adm.Code 3701-53-05 - that blood and. urine samples "shall" be

refrigerated "[wlhiie not in transit or under examination" - by putting in evidence expert

testimony that these substantial deviations have not affected the validity of any test

results_ At that point, the defendant must then show, by expert testimony, that the

results are unreliable. In effect, this transfers to the courts the Director of Health's

authority to issue regulations on the subject, which the Supreme Court of Ohio forbids.

I¶411 Further, we are all aware the Rules of Lvidence generally do not apply at

suppression hearings: the trial court may rely on hearsay, and any credible evidence, all

of which may be exciuded from trial. Seo, e.g., State v. Lac11gCs, 7th Dist. Mahoning No.

06 MA 201, 2006-Ohio-3475, ¶21-24. But the effect of the procedure adopted by the

writing judge in this case, and based on that approved in Price, supra, is io create a

battle of experts - in a setting where the rules applicable to expert testimony, such as

Evid.R. 702, do not apply- This raises a rnyrsad of questioris. Hraw does a trial court

judge between the credibility of the battling experts, without Ev;d.R. 702 as guidance? {f

a motion to suppress is either denied or granted, and the losing party chooses to

appeal, what standards can, oF should® be employed by the courts of appeals on

P .. 4 . ®A ..rZ:.w,.. . l„.re;aiew? it a motion to suppress is denie ' , }L e mattf n

t5
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trial, would the trial court's judgment on the battle of the experts occurring at the

suppression hearing have precedential value at trial? Apart from these legal questions,

there is the questiQn of expense, and judicial economy. Under the procedure approved

in this case, both the state and the defendant must be prepared to fund two

appearances by their respective expert witnesses.

(^142) I respectfully believe the best procedure would be to apply the holding in

Bumside, and find that substantial compliance with Ohio Adm.Code 3701-53-06, and

similar regulations issued by the Director of Hea.ith, only occurs when any deviations

from the procedures prescribed are de minimis.1 iri this case, I fully agree with the

fearned trial judge that the violation was not de nniniivris, and that the results of the tests

on the blood sample required suppression.

{lf43} I concur in judgment only.

DIANE V. GRENDELL, J,, dissents with a Dissenting Opinion.

{144) In affirming the trial court's suppression of ttle results of Baker's blood

test, the majority not only disregards this court's own precedent in State v. Price, 'i°lth

I . In State v, Mayl, 103 Cihio a0d 2437, 2005-Ohie-4629, a decision post-dating Burraside, the court
again refbrred to periods of rson-refrtgeraiion of ab!ood or urine sample of up to five t;ooirs as being in
substantial curnp9iance with the reguletion. Mayl at ffSD, fn. 2, it did so relying en the even eariier
decision in Ptuvrtrra®r, supra. ld. I respectfui(y disagree with the dissent, and other courts, which ccrclude
that this refererice means substen#iai compiiance with the regulation occurs despite such extended
periods of non-refrigeration, when the sample is not being testad or transported. See, e.g_, State Y.
.rfuison, 1st Dist. Hamilt4ri Nos. C-060274, C-060275, and C-060276, 2007-Ohio-1178, ¶14. The
reference to P3urnrzler in Tuleyd is not essential to the dea'sion in the latter case, which was decided Qn
other grounds_ Fu 7 it seems to run rc,tr$ler to the decision i n BLrrrzside., whir°i specifically ciaritied
Pda ;mar, and t .:= # `sjbst 2" vri't" the 0'.ector of i'#e "s • 3ns only ov! irs. . .

vioiat!on ^t:`^ .- . ff -. ,_. . ,
of nor rE;^4 ° n whi^ e ed ss r" ns e inirr' ?ni csf tl

regulation.

I ro
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Dist. Geauga i`Jo. 2007-0,2785, 2008-Ohio-1134, but distorts the settled law regarding

the admissibility of such tests. Accordingly, i respectfully dissent.

{145} "in determining the admissibility of alcohol-test results regulated by Ohio

Admi 3701-53-05, " * "` [tjh+a state must * * * establish that it substantially compiied

with the afoohel-testing regulations to trigger the presumption of admissibiEity_v State v.

Burnside, 100 Ohio St.3d 152, 2003-Ohica-5372, 797 N.E.2d 71,127. The Supreme

Court has advised that the substantial compliance standard should be applied "to

excus[e] only errors that are clearly de minimis." State v: Mayf, 105 Ohio St_3d 207,

2005-C3hio-4629, 833 N.E.2d 1216, ¶ 49, For example, the court recognized that the

"[flailurs to refrigerate a$amp(e for as much as five hours has been determined to

substantially comply with Ohio Adm.Code 3701-53-05(F)." Id. at f 50, fn. 2.

(Jf46) In Prr"ce, this court held that there was substantial compliance with Ohio

Administrative Code 3701-53-05(F)2 where a police officer retained a blood specimen in

an unrefrigerated state for six hours before maiiing the specimen. Price at 1,126. Our

decision is wholly consistent with the decisions of other appellate dis$ricts. See State v.

N'aal$, Sth Dist. €-i4nirty No. 20 11 1 C r,, O'V090, 20142-0hio-253G, 1irl 33-36 (specirrueta

unrefrigerat.ed for four and a half hours prior to mailing); State v. Schneider, lst Dist.

Hamiitert No. Cp120780, 2013-Ohio-4789, ^ 7, 18-19 {specirnew unrefrigerated for

nineteen hatars prior to tnaiti.tig}.

{1^47} In the present case, Baker's blood specimen was unrefrigerated for a iittle

over four hours, yet the majority eschews this court's precedent in Price and holds that

the State failed to establish a proper foundation for the admissibility of the test results,

?. Ohio C , 3701.53=05(P; "Aihi^e no? ;T, transA or under examrnabof", 0 b[cad and urine
speuameris refrigerafied."

17
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The majority insists that Price stands for the proposition that, when the State fails to

comply with the Administrative Code, it is "required to establish a proper foundation for

the admissibility of the [test] result." Supra at ¶18. Thus, the maaority implies that, in

Price, this court found a violation of the Administrative Code. On the contrary, this court

held "that Trooper Smith's retention of the blood specimen in an unrefrigerated state for

six hours before maiCing was [not] a violation," recognizing "'the fact that strict

camp[ianoe is not always realistically or humanty possihle."' Pric.e, 2008-Ohio-1 134, at

126, quoting Bua'rrside at 1 34.

M48} The majority's app'ication of the PP7Co case is both legally and faGiuaIIy

incorrect.

[149] Factually, the majority would distinguish Price on the grounds that, in the

present case, " there was no testimony * * * that the lack of refrigeration failed to affect

the reliability of C3aker's blood test result." Supra at ff 18_ In Price, we recognized that,

°[w]ith regard to the question of whether an anticoagulant or chemical preservative was

present in the vacuum tube containing Price's blood sample, [there was) testimony

that the tube containing Price's sa rriple had a gray cap, which ijitaii:.dtes the tube in

question contained both potassium oxalate, an anticoagufartt, and sodium fluoride, a

presenia-tive_" Price at ,̂ 25.

[150] In the present case, Trooper Charies Emery testified that he provided the

.paramedic at St. Joseph Heai#h Center (Eric. R. Fabian) with two "cfear glass vials with

grey tops" to collect a blood sample. Fabiati testified that he collected the blood

samples with a "sterile" 23-guage butterfly needie into the vials with grey caps, Emily

A •n, a technicia;: f` ^ Ohio Stte- t'atrcE's crime W

A^E
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that the grey tops signify that tha vials "contain our anticoagulant ,e,r,rd2r in them before

they have the blood * * * put into them_° As irr Price, there was full compiia.rtce with the

requirement that the °'[b]lood shall be drawn Mth a sterile dry needle into a vacuum

container with a solid anticoagu9ant.v Ohio Aeim.Cade 3701-53-05(C)

{¶51} Gontrary to the majoriWs position, this case is not readily distinguishable

from Prico. This conclusie,n is a legal conclusion and does not, as the majority

incorrectly states, require us to " impute" the expert testimony from the Price case.

Rather, a comparison of the State's testimony from the Price case with the testirnony in

the present case demonstrates substantial compi;ance in both cases. In Price, the

specimen went unrefrigerated for six hours before mailiriq. In the present case, the

specimen went unrefrigerated for a little over four hours. The majority justifies its

disparate conclusion in the present case by asserting "there was no evidence ***

establishing the test* was reliable," and thus concluding that the result in the present

case is consistent with Price. Supra at ¶ 23.

{¶521^ As is morQ fully discussed below, compliance, not re4iability, is the

determinative issue. The eti idence in the present case establishes substantial

compliance with the administrative regulations without irnputirsg any testimony frorri the

Price case.

f'^^^^ The majority t)pJni43fi also distorts the legal process for analyzing

compliance with the Administrative Code_ The majority oorrect}y states the law in this

regard: "fT}he result of a blood alcohol test is presumed valid However, if the

defendant challenges the valiS$fty of the test results the burden shifts to the state4to

Whi.t`' th+"'. Lsvst Vw- :.€t E: ^ter*.x13 in substantiai 5.+o+ t tpl}ap... , .. ^{' . ..he
3 . r :.

`-is

a^
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prescribed by the Director of ldealth_' If the state satisfies this burden `the

burden then shifts to the de-fendant *^*[of] demonstrating that he was prejudiced by

anything less than strict complianr..,e."' (Citations omitted.) Supra at t 13.

(154) Applying the law stated to the present situation, the first issue is whether

there was substantial compliance with the Code. As demonstrated above, a delay of

four hours, under this court's and other courts' precedents, rsonstitutes substantial

compliance. Here, the analysis should end and the evidence of Baker's blood test be

deemed admassibie,

^l,55) The majority fails to make any determination as tawhother the four hour

delay was substantial. Instead, the majority writes that "the state's noncompliance

required [itj to put forth evidence at the suppression hearing that the lack of compliance

with OAC 3701-53-05(F) did not affect the reliability ofi the blood test results." Supra at

18, This analysis distorts the law as stated by the majority. If the four hour delay is

less than substantial compliance, the results must be deemed inadmissible. There is no

precedent for the State remedying a failure to substantially oompi•y by "establishlingj a

proper foundation * ** that ti ie lack oi compliance R*" did not a; fect the regiab€iity of the

**^ results." If there was substantial cornpiiance, thera the burden was with Baker to

demonstrate prejudiiJe_ Whether ther°e was substantial compliance or not, p!auing the

burden on the State to demonstrate reliability is a misapplication of the law.

a$56} Again, the nza}ority asserts that it is "necessary to understand" that, if "the

test was not administered in substantial compliance, the reliability of the resuits must be

established by expert testlmony_" Sopm at 116. Ohio iaw, however, does not a(Iow for

20
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the State to cure a defect in substantial compliance through expert testimony on

reliability.

(f57) In Burrzside, the Ohio Supreme Court recognized that there were two

approaches for applying the substantial-compliance standard. The one approach

considers "whether the noncompliance rendered the test resufts unreliabfe_" 100 Ohio

St.3d 152, 2003-C3hio-5372, 797 N.i=.2d 71, at ¶ 28. "Under this approach, a court will

conclude that the state has substantially cornplied orvith the Department of Health

regulations if the alleged deviation did not affect the reliability of the test results." 1c{

This is recognizably the approach adopted by the majority. The other approach

considers "whether the alleged deviation prejudiced the defendant.v Id.

I¶S8} The Ohio Supreme Court rejected the approach that requires the courts to

adjudicate the reliability of test results: "a judicial determination that an alcohol test,

although not administered in strict compliance with the alcohol-testing regulations, is

reliable and therefore admissible malv subvert the rule-making authority and the

statutory mandate of the Director of kiea(th." /d. at ¶ 32. Not only does the majority's

approach place "thr: court in the position of the Director uf Haait h for tha paocise

purlsrse of second-guessing whether the regulation with which the stata has not

ctarnpiied is necessary to ensure the .re{iabilib/ o^` the alcohoi-test res ults;" but it "ftfrther

prec3pitates conflicting decisions from lower courts and impedes the public policy of

achieving uniforrinity and stability in the iaw." #d. at¶ 33.

t1591 A careful reading of the Ohio Supreme Court's decision in atimsIde

undermines the majority's position that "[t]he state loses the presumption of admissibility

2 1
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when there is a lack of compliance, and expert testimony becomes riecessary to

establish reliability." Supra at ¶ 20. The two positions cannot be reconciled.

{160j Finally, the majority's preoccupaficrn with the four hour delay overlooks the

fact that the blood sample was unrefrigerated for a period of ten days while it was "in

transit." Compared to the ten day period during which the sample was in transit, a delay

of four hours is hardly substantial. Schneider, 2013-0hio-4789, at ¶ 18 ("it is

undisputed that a specimen is generally not refrigerated while in the mail; thus, the

delay in mailing Schneider°s specimen was inconsequential"). This does not suggest

that the refrigeration requirement should be ignored; as. emphasized above, the

determinative issue is compliance with the Administrative Code. Rather, when

considering whether there was suhstatitia9 compliance with the Code, the relative

amounts of time that the sampie remains unrefrigerated prior to and during transit, is a

relevant consideration.

(If61} For the foregoing reasons, I respectfully dissent a-nd would reverse the

decision of the court below.

22
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