
IN THE SUPREME COURT OF 01110

WELLS FARGO BANK, N.A., ^
*
^

^
*
^
*
^
^
^

Case No. 2013-1534

Plaintiff-Appellant,

V.

BRIAN HORN, et al.,

Defendants-Appellees.

On Appeal from the Lorain County
Court of Appeals, Ninth Appellate
District

Court of Appeals
Case No. 12CA010230

MEMORANDUM IN RESPONSE TO MOTION OF APPELLEE BRIAN HORN FOR
NEW BRIEFING SCHEDULE

Scott A. King (#0037582) (Counsel of Record)
Scott. King^a^)ThompsonHine, com
Terry W. Posey, Jr. (#0078292)
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On July 29, 2014, Defendant-Appellee Brian Horn filed a "Motion for New Briefing

Schedule." The Motion argues that Mr. Horn originally filed his brief in this case pro se, that

Mr. Horn's Appellee Brief does not adequately address the issues, that Mr. Horn has now

retained counsel, and that because this case, being a discretionary appeal, necessarily implicates

an issue of great general or public interest, and affects the citizens of this state, Mr. Horn should

be permitted to file a new brief that actually addresses the issues at hand.

Plaintiff-Appellant Wells Fargo Bank, N.A. ("Wells Fargo") acknowledges that Mr.

Horn's Brief does not address the issues raised by the Ninth District Court of Appeals' opinion in

this case. Moreover, Wells Fargo realizes that the Court itself is in the best position to determine

whether it wishes to entertain a new round of briefing. Nonetheless, Wells Fargo requests the

Court consider the following points:

1. Briefingis already closed. Wells Fargo filed its initial brief on May 23, 2014.

Mr. Horn filed an Appellee Brief on June 23, 2014, and Wells Fargo filed its Reply Brief on July

1, 2014. Consequently, as opposed to "amending" the briefing schedule, Mr. Horn is actually

seeking supplemental briefing, which would normally be barred by S.Ct.Prac.R. 16.08.1

2. Mr. Horn retained counsel only after filing his Appellee Brief. The Motion

acknowledges that the Ninth District Court of Appeals reversed the Trial Court's entry of

summary judgment and ordered dismissal based upon grounds that Mr. Horn did not raise, that

neither party briefed, and that were not raised during oral argument below. The Motion also

acknowledges that the arguments contained in the Appellee Brief do not address the merits of the

' ln fact, Mr. Horn served Wells Fargo with a "Motion to Amend Brief' with a certificate of
service indicating it was mailed on July 16, 2014 (a copy is attached as Exhibit A). The Motion
to Amend Brief contains text virtually identical to the present motion.

While Mr. Horn failed to serve a notice of non-filing as required by S.Ct.Prac.R. 3.11(E), it
appears that the Clerk rejected the Motion to Amend Brief.



Ninth District's holdings, but suggests that because Mr. Horn now has counsel, he should be

given another chance to file a brief that addresses the issues at hand. Motion, 2. While Wells

Fargo believes that it is important for this Court to add-ress the merits of the Ninth District's

rationale, there is a countervailing consideration: granting the Motion may encourage litigants

who dislike the arguments presented in their original brief (whether filed pro se or by counsel) to

seek new representation and then claim that their (or their new counsel's) better "understanding

of the issues" justifies additional briefing.

3. "Amending" the schedule is not required. In the event the Court is inclined to

grant the Motion, Wells Fargo stands by its original Brief. lf a new Appellee Brief is permitted,

then Wells Fargo requests the ability to file a supplemental Reply Brief to address any new

arguments raised.

Respectfully submitted,

Scott King (#003758' (CO L Oli'
RECORD)
5cott. King@ThompsonHine. c
Terry W. Posey, Jr. (#0078292)
Terry. Posey@ Thomps onHine. corn
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10050 Innovation Drive
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Miamisburg, Ohio 45342-4934
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing has been served upon the following by U.S.

ordinary mail, postage prepaid, this 4th day of August, 2014.

Andrew M. Engel
Kendo, Alexander, Cooper & Engel, LLP
7925 Paragon Road
Centerville, Ohio 45459

Christine M. Cooper
Chad D. Cooper
Kendo, Alexander, Cooper & Engel, LLP
810 Sycamore Street, 3rd Floor
Cincinnati, Ohio 45202

^----

Scott King

779124.1

-3-
7s6975.2



IN THE SUPREME COURT OF OHIO

VVI ,"r.LS VAR>•;::^ BANK, N.A.

AI'I-4€:llaw

.,V!7-

LIZIAN H ORN, et at.

Appell^^^

^ CASE NO. 2013-1534

O^i Appeal from the Lor'aira Cr,zqnty
Coii'~t o fA..ppeaIs*9"k District Cwie

^ Nos. 12C,A010230

NIOTION OF APPE'LI.,,EE BRIAN HORN TO AMEND BRIEF
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Appellce Brian l-iorn move=°. the Court for leave to anne.r:d his brief for the reasons set

forth in the acxc,mpt;nt;'ing mer^^ ^oiduf;I.

iali; subrnitied,

'KENDO, ALEXANW',R, COOPER &
ENCEL, LLP
791-5 Pa ragon Road
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Counsel for Appellee Br'saii I°ie?m

MEMORA.NDUiM

Appeliee recently .<<°tairjcd cc«zn:5^.], but for niuch of these proceedings, 1ie lias appeared

pro se. Md ^-ixtl'iut j1 Elt,, pi"evalled in th^.' Court +f3f:i(7pt .̀<!r.°a, E( w3,.5 not lF-a[ ?i.:Lii his t):=.ti d{?Ina,

Although costs:(-a;:d vvsihirr the frarne:vork of'onea afavltr. Ilorrr's assigmnents oi`ca-ror, the Court of

Appeals urtid.:ctook its standing analysis sua s1fonte.

This Court has now accepted on a proposition of law that will atlcct thou:^ar,Js of

Oliioa.ns, and indeed, will control virtually every civil lawsuit filed in th-- .:rat,::. The issue will, on

some level, require an analysis r,x ^,^;^^:^r^3l pIt.;i^^i^^,^; standards ursder t?ie R,,^^e:, of Civil

F'rcacedurc. Like any decisiori of this Court, the i;utc;ome of the case will impact not,just the



parties tc, it, but wiII g«;* Inwer° c^ ^..,m,, aiid 1:ti^ants well into the future.

thy. ;lt:>fI, r.as ili_ij ;:1 1Ntc1 'i: liii. :-,;t>;;, f,j4ati, h Cioes not address the issues t]'i,tly !..t..F()TC [;033

Court. It is but anz}€^:t:°ipt bj` a:i u3_,c>pj.t.:k:.tted. pl o se party to discuss the, issue^ F.;:ai I;Q^ M(^,e., zvi

,;r!ponmat. ;vttw }ha: [? ha;`: cou3:sd, he Wtf..i.:?W5 :ltat the tssut . c. .borQ the Court ar<-; qtz1te

aiil,-,r°,nt iruriz thes^-- he has ^dumi5ed as hupurwnt.

Our jucIicsal syz°ro is preniised on full discussion of piiru.;ptrs in ari. sdvcrsariai

To erxsure aEMr hearing oftCi osU issues, and protect the .ntc,r,:sts of all classe af `.-.•: -€ts

a,:""p<sc.tc::" h;j the Court's decision., : t is i!-nportan± that the arguria'^nts which stapport loos;h

si<1e• of;^,.+,u.z":;my be Aally dev::topoL1. A3t«nh hc tn i -^,Vfr. 1lonm's bricfd:,es not really

C;{;ti t'lt?p the it' n3t t3Tt.itk7 '1a5 "o1Ci; $;'..ii(7i)["t we ci111d'l L mj)p4;.1s'S decision. The public interest

w::,du be MaUr4,:ci t+> pcrmst Mr. I::>rn ta) arnerad his briQi so that the Court can receive the

bei.;,Et Uft oI?yit it` WIt;oi1g of' both tifthf' j1reSetlted.

F-i>t t'.s..::u wasr>m ;1ppdk^Y 1it:3t the Court grant liirri leave to amend his brief herein.

tZes^^(^',^sly 5^ E^r?litti^Et,

Anc:lr+W',t• A Enge! (004 7377l)
^^ F-ADO, AUEN.A.M)F R, COOPER &
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