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MEMORANDUM IN RESPONSE

f 1. THIS CASEE IS NOT A MATTER OF PUBLIC OR GREAT GENERAL INTEREST
: WARRANTING REVIEW BY THIS COURT.

Boone C(élernan Construction Co., Inc. contracted with the Village in 2007 to perform
work on and alonfg’g side Market Street in Piketon, Ohio. The project has been commonly referred
to as the Pike HllI Project (the “Project™). The Project contract price was $683,300 and involved
two separate and distinct endeavors: (1) the excavation of the hillside along Market Street, the
rebuilding of the;t road, and the construction of a retaining wall; and (2) the installation of a
traffic signal at the intersection of U.S. Route 23 and Market Street in Piketon, Ohio. According
to the bid subnéﬁed by Coleman, the roadwork was to cost $559,750 (roughly 82% of the
contract price), and the traffic signal was to cost $123,550 (roughly 18% of the total contract
" price).' The hills;ide portion of the project was completed on time, but the traffic signal portion of
~ the project was dfelayed 397 days beyond the Project completion date.

The parti?es agreed to a per diem rate of liquidated damages of $700.00 for the entire
Project. The paéties understood, at the time of the contract’s inception, that there would be
significant distt:érbance to the traveling public during the roadway excavation, including, the
. inconvenience to the public in not being able to use the roadway and the parties having to
- contract and coc;rdinate with third parties for alternate public travel routes. The continuation of
these inconveniénces beyond the Project's completion date would have been significant and the
damage msultiné from the same could not have been easily calculated the time of the contract's
inception. On the other hand, the only anticipated inconvenience during the traffic signal portion
| of the Project was that the Village would not have a traffic signal in the proposed location until

~ the Project was complete. By the Project’s deadline, the traffic flowed along the roadway portion

! Def's Ans. (Mar. 8, 2010), at 7 5, 16.
% Samson Sales,;lnc‘ v. Honeywell, Inc., 12 Ohio St.3d 27, 465 N.E.2d 392 (1984).
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of the Project as 1t did before the Project began. However, the traffic signal was not operational
until 397 days li)eyond the Project’s deadline. The Village now seeks to recover liquidated
damages from Cgoleman by multiplying the entire per diem rate of liquidated damages by the
number of days that only the traffic signal portion of the Project remained incomplete. This is not
a matter of great public concern. The Village is only hoping for one more bite at the apple to
obtain a wmdfall in the form of monetary damages more than two times the original cost of the
traffic signal por;txon of the Project.
Despite .%\ppellant's argument to the contrary, the ruling of the Fourth Appellate District
in this matter wﬂl not have "grave implications" for public contracting across the State of Ohio.
f The appellate céurt's ruling in this matter has not opened the floodgates to a wave of challenges
to all liquidateél damages provisions in public works in government improvement contracts.
Based upon thé facts of this case, the appellate court decided that the liquidated damages
| provision operated as a penalty. The appellate court's decision is not a rogue outlier amongst
other dec1510ns m this state analyzing the validity of liquidated damages provisions in contracts.
The appellate cpurt applied the test as set forth in this Court's decision in Samson’ and did not
establish a bﬁéht line rule invalidating all liquidated damages provisions for new construction
projects as the ‘;’illage would have you believe.

This ca.%»:e involves significant factual issues that led the appellate court to determine that
the liquidated éiamages provision of the contract operated as a penalty. It is a factual issue, not a
legal one juétiifying clarification by this Court. Therefore, based upon the foregoing, Appellee
submits that thls matter is not a matter of public or great general concern justifying review by the

Court.

2 Samson Sale;', Inc. v. Honeywell, Inc., 12 Ohio St.3d 27, 465 N.E.2d 392 (1984).
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2 APPELLANT’S PROPOSITIONS OF LAW WOULD HINDER THE TRUE PURPOSE OF
CONTRACT DAMAGES AND SHOULD NOT BE ACCEPTED BY THIS COURT.

4 4 purely prospectzve analysis of liquidated damages provisions would not allow judicial
review of contract damages to account for the actual damages that flow from the breach
thereof and in turn would allow for non-breaching parties to more easily impose
penalties upon breaching parties and obtain windfalls.

A purely prospectlve analysis of liquidated damages provisions would not allow judicial
greview of contracft damages to account for the actual damages that flow from the breach thereof
and, consequen,tlél, allow non-breaching parties to obtain a windfall. Any law increasing the
likelihood that a jnon~breaching party will obtain a windfall under a contract is a clear deviation
from the basic c;mtract principle that non-breaching parties should be compensated for actual
loss. i

Freedom to contract is a fundamental legal principle in our society. However, the
freedom to ente:g into contracts that contain provisions apportioning damages in the event of
default® is not \wéithout limitation. Particularly, this freedom may be limited for public policy
reasons when stii:ulated damages constitute a penalty.® The sole purpose of contract damages is
to compensate the non-breaching party for losses suffered as a result of a breach. “[Plunitive
damages are not irecoverable for a breach of contract unless the conduct constituting the breach is

5 Thus, when the principle of

~also a tort for which punitive damages are recoverable.
compensation fér a loss suffered is disregarded, the provision seeking to allocate liquidated

damages should be deemed void.®

- 3 0’Brienv. Ohio State Univ., 139 Ohio Misc. 2d 36, 2006-Ohio-4346, 859 N.E.2d 607 (2006)
- (parties are free to enter into contracts apportioning damages in the event of default); see also

- Samson Sales, Inc. v. Honeywell, Inc. 12 Ohio St.3d 27, 465 N.E.2d 183 (1984).

- * Lake Ridge Academy v. Carney, 66 Ohio St.3d 376, 613 N.E.2d 183 (1993)

- % Lake Ridge Academy, supra, citing 3 RESTATEMENT OF THE LAW 2D, CONTRACTS (1981) 154,
. Section 355 |

- % Id, citing 3 RESTATEMENT OF THE LAW 2D, CONTRACTS (1981) 154, Section 355




A punitive} remedy is one that subjects the breaching party to a liability “disproportionate
o the damage ;fwhich could have been anticipated from breach of the contract...”” The
characteristic natjure of a penalty is its lack of proportional relation to the damages which may
actually flow from failure to perform under a contract.® A penalty is designed to coerce
performance by pumshmg nonperformance; its principal object is not compensation for the
losses suffered by the non-breaching party.’ If the parties agree to a liquidated damages
provision that sezi‘ves as a penalty rather than follows the principals of contractual compensation
 for breach, the pr;)vision should be deemed unenforceable.
Under th;e Appellant’s first proposition of law, a court's ability to nullify a clearly
punitive liquidatéd damages provision will be eliminated. If a reviewing court can only consider
the intentions of ;he parties and the facts present at a contract's inception, and not facts relating to
'5 whether the nonébreaching party suffered any actual loss, then the very foundation upon which
contract law in thls state and this country will be shattered. No longer will the fundamental
- contract principlés that a non-breaching party should be compensated for actual loss survive.
. Instead, penalty§ provisions will be prevalent in every construction and public improvement
contract in the stzitte, Appellant, by proposing their first proposition of law, would have this Court
nullify a century of precedent involving the interpretation and enforcement of contracts,
Not only fiwould Appellant's first proposition of law have the significant negative impacts
outlined above, l;:ut it would otherwise strengthen a type contract provision allocating damages
without regard to any actual loss suffered. By only looking at what the parties knew at the time

- of the contract, and not considering the actual loss suffered by the non-breaching party, courts

- 7 Lake Ridge Academy, citing 5 WILLISTON ON CONTRACTS (3 Ed. 1961) 668, Section 776

- 8 Lake Ridge Academy, citing Garrert v. Coast & S. Fed. S. & L. Assn., 511 P.2d 1197, at 1202
- (Cal. 1973) ‘

% Id,at 188.



“would be unable to invalidate a liquidated damages provision when no loss was suffered so long
as the per diem réte seemed reasonable at the time of the contract’s inception. This case presents
“ that exact issue. In the present case, the Village cannot show any actual or theoretical damage,
but they neverthcjaless feel entitled to the sum $276,500 merely because the contract states they
are allowed the same The windfall being sought by the windfall being sought by the Village is
exactly the type cf:f recovery that the law opposes.
| However; even under a purely prospective analysis, the liquidated damages provision in
this matter operfétes as a penalty. When viewing the contract as a whole at the time of its
inception, the pafrties were contracting for two separate construction projects that were combined
~ to form the Projéect. As mentioned above, there were significant inconveniences to the traveling
© public while the roadway portion of the Project was being completed. However, that portion of
 the Project was completed on time. The only portion of the Project that was not completed on
time was the tra;fﬁc signal portion. When viewing the contract between the parties at the time of
the contract's infception, it is undeniable that the parties did not intend for the liquidated damages
per diem rate éf $700.00 be assessed against Coleman if only the traffic signal portion of the
contract remaiémed incomplete after the Project’s deadline. The per diem rate of liquidated
damages for thlS Project was negotiated an agreed-upon while considering the contract as a
whole and corésidering the inconvenience to the public that would be had should the roadway
portion of the lé‘roject remain incomplete beyond Project deadline.
Despite; Appellant’s contention, the appellate court’s decision in this matter will not lead
to costly and éime—consuming challenges to liquidated damages provisions. The appellate court
did not changé the test used in determining the enforceability of liquidated damages provisions,

but rather appiied to test as set forth by this Court. What the appeliant’s courts decision does do is




create a precedenit in the Fourth District that the owner of a construction project will not be able
“to obtain a windiéall in the form of liquidated damages when they cannot declare any actual or
- theoretical damaige flowing from a contractor’s breach. Appellant's position has been and
‘remains that theyg are entitled to assess liquidated damages because the contract says so, despite
the fact that they%can show no actual or theoretical damage suffered as a result of the delay. The
law should not sufpport this type of position.

Based up§n the foregoing, this Court should reject Appellant’s first proposition of law
ﬁk because it is conjtrary to the foundétional principle that contract damages should place the non-
j breaching party m the position they would have been had the contract been performed and not to

- provide a windfajl to the non-breaching party.

B. The Fou}th District’s Decision in this matter did not create a precedent for the
invalidation of all liquidated damages provisions in new construction contracts.

Appellan’é contends that the Fourth District’s decision in this case results in a per se rule
~ that all quuida}ted damages provisions for new construction projects will be deemed
. unenforceable. ThlS is simply untrue. The appellate court based its decision upon the facts
surrounding thlS case. The facts of this case were that the Village suffered no actual or
; theoretical damqées.

There aréé situations when a new construction project’s delay could cause actual and/or
: theoretical dam:ége to the non-breaching party. However, such was not the case in this matter,
Appellant’s secc_;nd proposition of law does not clarify or contribute to the current status of the

- law related to liciuidated damages. Therefore, it should be rejected.




CONCLUSION
Based on the foregoing, this Appellee requests that this Court deny. jurisdiction in this
_ case because it dbes not involve a matter of public or great general interest sufficient to justify an

 appeal to this Court.

Respectfully submitted,
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