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^XPLA-VATIO1Y OF WHY THIS CASE IS 14 CASE OF PEr^^^
^^ GREA T GENERAL INTERE5'T AND IA'V®L VES

A SUBSTANT^L CONSTITLT7'IO.I^^L QUESTION

This case presents the constitutidnality of a felony conviction and scntence to one year in

prison for expelling spit that landed on a police officer's arm. R.C. 292138(B) provides:

"No person, with intent to harass, annoy, threaten, or alarrn a law
enforcement officer, shall cause or attempt to cause the law enforcement officer to
come into contact with blood, semen, urine, feces, or another bodily substance by
throwing the bodily substance at the law enforcement officer, by expelling the
bodily substance upon the law enforcement officer, or in any other manr^er."

May was stopped for the suspected operation of airaotor vehicle while impaired. (OVI),

and reacted with verbal hostility and outrage toward the police. While handcuffed and secured in

the rear of a police cruiser, May verbally protested and swore at the police. May was beside

herself with anger about being forced to leave her baby in the car. As such, she responded by

spitting at the police officer placing a hobble on her ankles to stop her ftom kicking. The spit

landed on the officer's arm, and a second spit landed on May herselr Another officer then placed

a "spit hood" on May, totally restraining her in the rear of the cruiser.

The United States Supreme Court has held that the First Ainendanent and Due Process

Clause prohibit criminalizing expressive conduct that intends to annoy police. City ofHouston v.

Hill, 482 U.S. 451 (1987) ("protects ... verbal criticisms and challenges directed at police").

R.C. 2921.38(B), unlike R.C. 2921.38(C), crirninalizes harrnless expressiorjs. See Texas v.

Johnson, 491 U.S. 397 (1989) (cat^-iot prohibit expressive bu.rning of the flag in protest); see also

Lewis v. New Orleans, 415 U.S. 130 (1974) (obscene or opprobrious language is a protected

form of speech); see also Duran v. City of Douglas, 904 F. 2d 1372 (9th Cir. 1990) (profanities

and obscene gestures are protected forrns of speech).



As interpreted by the Second District Court of Appeals, contacting a police officer with

saliva or any other bodily substance (potentially including sweat, ear wax, eye lashes, hair, skin,

sneezing, or pus) su.bjects the person to a maximum of one year in prison. As such, R.C.

2921.38(B) is overbroad and has the real potential to chill the exercise of constitutiona.l rights of

free expression, which include expressive conduct of expelling harmless spit.

In contrast to R.C. 2921.38(B), R.C. 2921.38(C) specifies that the bodily substance must

contain some contagious, disease-carrying organism, i.e., threaten harm. May's spit, the spit that

landed on thz Officer's arm, was not threatening to the officer. May's spit did no harm. May's

spit was an expression of protest easily handled by the police. The non-threatening spit was a

form of protest.

While spitting may be obnoxious, May's spit was expressive and harmless conduct.

May's conviction and one-year sentence are unconstitutional. This Court should accept

jurisdiction and preserie the protection of Due Process and Free Speech. As stated in Hill, 482

U.S. at 461:

"The First Amendment protects a significant amount of verbal criticism
and challenges directed at police officers. `Speech is often provocative and
challenging ....[L-3ut it] is nevertheless protected against censorship or
punishment, iinless shown likely to produce a clear andpr°esent danger of a
serious substantial evil that rises far above public inconvenience, annoyance, or
unYest. "' (Emphasis added).
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STATEMENT OF THE CASE AND FACTS

Defendant-Appellant, Donna May (hereafter "May"), was allegedly operating a vehicle

while under the infiuence of alcohol and/or drugs. Dayton Police Officer Sinrpson testified that

she followed and observed May operate a vehicle and commit traffic violations. Tr. 101-05. As a

result, Officer Simpson initiated a traffic stop. Tr. 105. Officer Simpson saw a 14-month old

child inside the vehicle. Tr. 109. Officer Simpson addressed May and., in the late aftemoon on a

90 degree day, observed May's flushed face, messed hair, and an odor of alcohol. Tr. 109, 136.

Thereafter, Officer Sinipson opened the driver's side door, assisted May out of the car, and

handcuffed her. Tr. 110. May was concerned for her baby and became argumentative. Tr. 112-

14. Officer Simpson then placed May in the back of the police cruiser. Tr. 111.

While other officers monitored the child, Officer Simpson remairled with May, who

continued to be argurLientative. Tr. 112-14. Angry and concemed about her young, crying child,

May threatened to start kicking windows and doors. Tr. 115, 13 7. Officer Simpson obtained a

hobble (a nylon band to secure people's feet). Tr. 144. Subsequently, Officer Simpson explained

to May that she was going to be hobbled for threatening to kick out the cruiser window. Tr. 119.

As a result, May began crying out for her baby to be given to its grandmother. Tr. 118. Officers

did not answer May's cries of concem. Tr. 120. Angry, frustrated, and trapped in the back of the

cruiser, May spat. Tr. 120.

The first spit ended up on Officer Garrison's arnl. Tr. 120. Officer Gariison testined that

May had no other option, her feet were hobbled and her hands handcuffed. Tr. 147-48. The

second spit landed on May's person. As a result, Officer Rilol arrived on the scene and placed a

spit hood on May. Tr. 149. Subsequently thereafter, Officer Simpson drove May to the jail. Tr.

155.



Ultimately, the trial court sentenced May to ari aggregate D've-year prison term to be

served at the Ohio Reformatory for Women, a $1,500 mandatory fine, and a 20-year driver's

license suspension. The sentence was for four (4) years on Count 1, OVI, a F-3; twelve moizths

for Count 2 - Harassment vaith bodily substance, a F-5; and one hundred eighty (1 ^Q) days in

Montgomery County Jail on Count 3, a M-1. May timely appealed. The Second District Court of

Appeals denies that May's frustrated spitting in protest against the police is a protected

expression under the First Amendment and Arrticle I of the Ohio Constitution.

ARCUMENT IN SUPPORT OF PROPOSITION OF LAW

Proposition of Law No. I: R.C. 2921.38(B) IS
LTNCONSTI'I'ITI'IONAI, AS APPLIED TO DEFENDANT'S
EXPELLING UNHARMFUL SPIT ON THE ARM OF A
POLICE OFFICER AS AN EXPRESSION OF
FRUSTRATION, ANGER, ANII3 PROTEST AGAINST
LAWFUL POLICE CONDUCT.

The First Amendment protects "a sigrzi.ficant amount of verbal criticism and challenges

directed at police officers." .F1ill, 40°2 U.S. at 461 (angry verbal protests against the police were

protected by the First Amendment). Additionally, it is "fundamental that a lawful arrest may not

eilsue where the arrestee is merely exercising [her] First Amendhnent rights." Gainor v. Rogers,

937 F. 2d 1379, 1387 (8th Cir. 1992). Moreover, the dictionary definition of spit includes

expressive conduct. The defznition is not just "to eject (as saliva) from the mouth," but also "to

express (unpleasant or malicious feelings) by or as if by spitting" or "to ej ect saliva as an

expression of aversion or contempt." Webster's 9th New Coll. Dict. 1138 (1989). Furthermore,

the Supreme CoLirt has "repeatedly invalidated laws that provide the police unfettered discretion

to arrest individuals for words or Londzicts that annoy or offend thern." SStromberg v. Ca?ifornia,

28 3 LJ.S. 359, 465 (1931) (emphasis added).
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In this case, R.C. 2921.38(B) should be founci to be unconstitutionally overbroad because

May acted, absent the intent to harass, annoy, threaten or alar-rn, with only the intent to express

concern for her child and frustration with her arrest. May was liandcuffed in a police cru.iser,

being fitrther restrained with a hobble. May was desperate to kx!ow what was going to happen to

her baby, and out of frustration, she spat. The Court of Appeals has denied protection for May's

conduct as an "expressive act." Order Denying Reconsideration.

Freedom of expression protected May from being iinprisoned. R.C. 2921.38(B) was

unconstitutionally applied to May because her spit was an expressive act that was not intended to

threaten or harm, but rather to express concern and frustration. This Court should accept

jurisdiction and reverse May's conviction under R.C. 2921.38(B) and sentence of twelve months

in prison.

Proposition of Law No. H: PROPERLY CON8TRI7ED, R.C.
2921.3") DOES NOT APPLY TO .> LE SS SPIT.

R.C. 2921.3 8(B), when properly construed, should not apply to harmless spit because the

intent to harass, annoy, threaten or alarm" are the results of threatening bodily substances. The

proper rule of statutorv constraction is e.jusde;n generis. The statute presents the classic

application of this rule, a series of items ("blood, serPen, urine, and feces"), followed by a

catchall pbrase. See Glidden Co. v. CTlander, 151 Ohio St. 344, 349-50, 86 N.E.2d 1( 1949); see

also State J. Greenbitrg, lOtb. Dist. Franklin No. 86AP-286, 1986 WL 11090 (Sept. 30, 1986)

(interpreting R.C. 2921.13(A)(4)). The catchall, "another bodily substance" is not properly

construed to include "any or every" other substance. It only includes those that are of the same

kind, i.e., threatening to the palice.

R.C. 2921.3 °o(B) crim inalizes the expelling of "blood, semen, urine, and feces" that are

inherently threatening because they may contairi infectious bacteria or a vit-us dangerous to the
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police of icer. Saliva is normally harmless and should not be consid.ered inherently threateriing.

Spitting in public is common in our streets and athletic fields. Thus, by following the rule of

ejusdem generis, the Court can avoid the constitutional issue of having an overbroad stat âate,

which also unconstitutionally prohibits other protected rights, such as the First Amendment right

of free speech and expression. Therefore, R.C. 2921.38(B) should not apply to saliva, which is

not inherently threatening to officers.

This Court should accept jurisdiction and reverse May's conviction under R.C.

2921.38(B) and sentence of twelve months in prison.

Proposition of Law No. III: R.C. 2921.3803) IS
-UNCONS'I'I'I'U'I'IONAI:,I,^ OVERBROAD ON ITS FACE
SINCE IT CRIMINALIZES EXPELLING ]ELAI^.i'I.,ESS SPIT
AS PART OF EXPRESSIVE CONDUCT.

"In considering an overbreath challenge, the court must decide `whether the ordinance

sweeps within its prohibitions what may not be punished under the First and Fourteenth

Amendments."' Akron v. Rowlrznd, 67 Ohio St.3d 374,387, 618 N.E.2d 138 (1993), quoting

Grayned v. Rockford, 408 U.S. 104, 115, 92 S.Ct. 2294, 33 L.Ed.2d 222 (1972).Moreover,

conduct inay be sufficiently imbued with elements of communication to fall within the scope of

the First and Fourteenth Amendments of the United States Constitla.tion." City ofDnyc`on v.

EsYati, 125 Ohio App.3d 60, 66, 707 N.E.2d 1140 (2d Dist. 1997) quoting.Iolinson, 491 U.S. at

404.

Spitting can be a form of speech and conduct. Expressive conduct, even if oiensive to

some, is protected and cannot be criminalized. See e.g. Bellecourt v. City of Cleveland, 152 Ohio

App.3d 687, 2003-Ohio-2468, 789 N.E.2d 1133 (8th Dist. 2003) (upheld the burning of a team

mascot as protected expressive conduct),
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In this case, the Court of Appeals did not deny May's spitting was expressive conduct,

but simply concluded that it was not protected by the constitutions. It is incugnbent on this Court

to protect expressive conduct. Therefore, this Court should accept jurisdiction and hold R.C C.

2921.38(B) unconstitutional as overbroad.

CQNCLUSIQN

For the foregoing reasons, this Court should accept jurisdiction, review application of this

statute and the constitutional protection of expressive conduct, and reverse the lower courts'

judgtnent of conviction and sentence of twelve months for harassznent with a bodily substarice

under R.C. 2921.38(B) merely because harmless spit landed on a police ofiicer's arm.

Respectfully submitted,

Robert L. Mues, Counsel of Record

HOLZFASTER, CECIL, MCK-NIGHT &

MUES

-L ^

A. VIARK SECsRETI, JR. #00091

1105 Wilmington Avenue

Dayton, Ohio 45420

(937) 293-2141

(937) 293-0914 (Fax)

mues@hemr.nlaw. com
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(Til Donna L. May appeals from her contiivtians, «'tter a jury trial, for operating a
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vehicle while under the influence of alcohol, a drug of abuse, or a combination of them

(with a prior OVI t:sonv), harassment with bodily substance, and endangering chigdren.

The convictions were based on evidence that May had driven under the influence of

alcohol while also taking Cymbaita@, that one of May's children (a toddler) was in the rear

passenger seat while May vvas driving under the influence of alcohol and/or a drug of

abuse, and that May had intentionally spat on a police officer during her deteltion in a

police cruiser. The trial court sentenced May to an aggregate five-year prison tcrrn, a

$1,500 mandatcary fine, and a 20-year driver's license suspension.

{12} May's original appellate counsel filed a brief pursuant to Anders v. Gal;fomia,

386 U.S. 738, 87 S.Cf. 1396, 18 L.Ed.2d 493 (1967), stating two potential assignments of

error, namely that her OVI conviction was based on insufficient evidence and was against

the manifestweigi;t of the evidence. Upon ct;r independent review, of%he record, pursuant

to Parison v. G1hio, 488 L.S. 75, 109 S.Ct. 346, 102 i...Ed.2d 300 {1988j, we cor§cduded that

the record revealed at least one potentially meritorious issue for review. The issue

concerned whether tbe trial court prcperfy instructed the jury regarding May's OVI charge.

We appointad new appellate counsel.

(Ti 3} May, with new appellate counsel, now raises four assigi-iments on appeal. For

the toleowing reasons, the trial dourfs prison sentence wiil be reversed, and the mat'€erwiii

be rernandad for rasentencirta on that issue. #n all other respects, the trial cc:arfs judgment

will be affirmed.

I. Lack of Limiting Ins#rucfon Regarding Prior Conviction

4} May's first assagnment tar errc{ states:

When a prior offense is admissible because it is an element of the

THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT
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substantive offense, due process requires that the trial couri must insfa ucf fhe I

jury that the jury may ric€ consider the prior offense as proof of the charge in

the indictment, and the failure tc so instruct constitutes plain error.

Afternatively, trial counsel was inef€ect;ve for failing to object or request a

limiting instruction, denying Ms. May's right to effective counsel under ttie

Sixth Ameridrnent

^ 51 fi^jurv trial on May's charges was held in August 2012. During the trial, €he

State presented evidence, through Dayton Police Officer Derrick McDonald, that May had

a 2008 O1/f felony convictiori in the Montgomery County Court of Common Pleas.

McDonald had obtained certified copy of the term€nafion entryfor Case No. 2007 CR 3949,

which identified Donna L. May as the defendant in the felony OVi case and provided May's

birthday and social security nurnber.

(i^ 61 May's sole defense wifness vvas Joseph Hamilton, her former boyfriend and

the father of some of her children. During his direct testimony, Hamilton discussed that

May wcsu(d be verbally abusive when she was angry. He also acknowledged that May

drank beer and €ilaf he was aware of occasions when May had driven while drunk. On

cross-exa mina€ion, Hamilton stated that he knevv, of May's 2008 0\11 felony conviction and

6ha€ May often co€ angry when she drank. He re€fera€ed that he had sverP May drink and

drive, and he did not think May "knew her limits about alcohol." On redirect, examination,

Hamilton indicated tiha€ May had cLit back on her drinking after her prior OVi conviction,

and that she did not drink or only drank a co-upie of beers if she had to work the next

moming.

^T 71 In closing argumerits, the State did not sugges€ to the jury that May's pracr

THE COURT OF APPEALS OF OHIO
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cor?viction made ie more likely that she was guilty of the June 26 offense. The St-ate

argued:

The final element, ladies and gentleman, of Count € is that the

defendant was previously convicted of a felony, OVI in Case 2007 CR 394S,

in the case of the State of Ohio ver-Rus Donna May. The entry reflecting that

conviction has been adrnitted into evidence. Felony OVI conviction, wherein

this defendant was found guilty. Mr. Hamilton confirmed that fact. But

beyond Mr, Hamilton's confirmation, you have the personal identifying

information of the ctefendarat. That personal identifying iniorrrrat.ion matches

on State's Exhibit 3 and on State's Exhibit 2. And turgo you, during your

deliberations to compare all the do^ui-nents. There's no question, it's

uncontroverted, it is undisputed that this defendant was convicted of a felony

in that case.

8) Defense counsel aCknowledged May's prior OVI von-v€^tion in 1ier c¢os€na-

asgurnent, but she argued that the S,ate'S evidence of May's be^aviot did not estabi€sh that

she had driven under the influence of alorhol the day on which the current charge arose.

The State's rebuttal argument emphasized May's erratic driving pr€orto the stop, the strong

odor of an alcoholic beworage on May, her bloodshot eyes, her dishev-eled appearance,

and her combative behavior. The prosecutor further stated:

When we're talking about circumstantial evidence, look forthe corroboration,

Look for the facts that are also admitted by the defp-ndant that support all the

other testimony you heard, and the defendant pointed that out herself.

Donreta May admits to drinking. Officer Simpson smells the overwhelm;ng

THE COURT OF APPEALS OF GF-EIo
SECOND APPELLATE DISTRICT
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odor of aicohol. All of the facts fit together. There is no doubt that this

dp-fendant got behind the wheel of a car, had too much to drink, her driving

suffered as a result. She's got a prior felony conviction for drinking and

driving. Mr. Hamilton toid you, she drinks a lot. Same€srrees she doesn't

H know her limits. Sometimes she gets behind the wheel of a car. Count I has

been proven to you beyond a reasonable dcaubt.

91 "When a prior conviction determin¢s the degree of an offense, rather than iust

enhancing the penalty, the prior conviction is not only admissible, but the state must prove

it beyond a reasonable doubt.° S:ate v. Bankston, 2d Dist. Montgomery No. 24192, 2011-

Ohic-6486, 123, citing State v. Allen, 29 Ohio St.3d 53, 506 N.E2d 199 (1987). However,

the trial court did not instruct the jury that the evidence of imay's past OVi conviction could

only be used to establish that element of the instant OVI offense and could not be used to

show that May acted in confvrmitY with this past act on June 26, 2011, when she was

stopped and arreested for the instant cffeiises. See, e.g., 2 Ohio Jury irastructicns-CrimiiiaE

401.25(4). Nor did defense counsel request such an instruction. In the absence of such

a request by defense counsel, we are iimited to determining wnether the tria3 ccurt's failure

to sua sponte give such an instruction is plain error. f3ar3kstcan at Ti 23,

(1110) Notice of plain et-rcr under Crim.R. 5%(B) is "'to be taken with the utmost

cauticn, under exceptional circumstances and cnly t=c prevent a m. anifest miscarriage of

justice.", See State v. Landrum, 53 Ohio St.3d 107, 111, 559 N.E.2d 710 (1990), quoting

State v. 'Long, 53 Ohio St."d 91, 372 tV.E.2d 804 "1978), paragraph three of thp- syllabus.

Plain error does not exist unless, but for the error, the outcome Of the criminal proceedings

would clearly have been dsffererst. State v. Nat'Jen, 2d Dist. Miami No. 2012 CA 24, 2013-

THE GOi.IRT OF APPEALS OF OHIO
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Ohia-3284, 7 19.

{I 11) We have previously held that the`faiiure of a trial court to g9ve an

unrequested limiting instruction for "other aots" evidence is not plain error. Sanks#on at

24; State v. f^r^:re, 2d t^ist. Greene No. 2010 CA 13, 2011-C3hio-636, T, 24. And a review

of tha testimony and closing arguments in this case reveals no plain error in the trial court's

failure to provide sua sponte a iirniting instr:aotion.

123 The prosecutor's case-in-chief addressed Mav's prior conviction solel-v

through the testimony of Officer McDonald. McDonald testified that May had a prior OVI

felony conviction, and he identified the terrnirtation entry in that prior oase. The

prosecutor's initial closing argument mentioned May's prior conviction only as an element

of the Stato's case. May's drinking habits and prior conviction were discussed in

HarnFitor's testimony upon questioning by defense oounsai, and defense cou:rosal

acknowledged the prior conviction in her closing argument. Detonse oounsei'v pr;mary

arguments were that May had anger issues and that the "m^°ninor traffic infractions" did not

establish tha: May was impaired. In its rebuttal closing argument, the State emphasized

the need to consider the totality of the circumstances. The State mentioned May's prior

conviction and Hamilton's testirnory in its rabufta9 closing a,rgurne.nt, but those statements

were in response to defense counsel's aroument that the evidence did not support a

conclusion that May had driven under the influence on June 26, 2011. The State's

reference to the past conviction in its rebuttal was ;?veting; the State did not argue that

May's prior feiony OVi conviction was proof that May had committed the June 26 o:lr'ense.

(Ti 13) Moreover, there was substantial evidence that May had drQvon under the

influence of a;coho( andtor a drug of abuse on June 26, 2011. The State's evidence

THE COURT OF APPEALS OF OHIO
SECONTD APPELLATE D I'STR ICT
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established that at approxirnate€y 5:50 p.m. on June 26, 2011, Officer Am, y Simpson

observed May driving on a resident;al road at what appeared to be above the posted 25

mile per hour speed limit. As Simpson watched, May made an "abrupt" and "very erratic"

southbound turn without using her turn signal. Officer Simpson bega.; to follow May. May

turned on her left turn signal, but traveled several biocks without turning left. When May

reached Third Street, which had a stop sign, she stopped wi.h ihe "entire front half of her

vehicle" out in the road, wef9 past the stop sign. Officer Simpson stated that traffic on Thifd

Street at that time of day is very heavy, and May's stop created a hazard. After turning

onto Third Street, May crossed the center line three times, c-rossing "at least six inches intv

the lane slowly, and then * * * abruptly jerk i3ack.'° Officer Simpson initiated a trafss ,stop.

(194) Upon approaching fViay's: vehicle, Simpson immediately noticed ars "=xtrem; Iy

strongTT odor of an alcoholic beverage. May's face was flushed, her hair was "messed up,"

her eyes were watering, she was sweating, and her speech was slurred when she spoke.

May spoke aggressively with the officer when asked if anyLh€r^g was wrong, and she had

trouble standing up when Simpson got her out of her car. Througi2out the encounter, Ma},

was belligerent, combative, verbally abusive, and yelled obscenities. May's threats to kick

out the cruiser's door and window led th^ officers to place a hobble on her, which

restrained May's feet. While the hobble was being placed, Play spat on another officer and

herself (in an attempt to aga€r, spit on the officer), resulting in the decision to put a spit

hood on May.

{TlIS) Considering that the State predominantly used the prior conviction to prove

only that May had a prior fp-iony OVI con^.F:cflon and that there was substantial other

evidence that May drove uncfer the. infiue^ice on June 26, 2011, we car3not find that the
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outcome of May's triai would cieariy have been d'lfferent and that thp- iack of a limiting

instruction amounted to plain error.

$^ 16} tAay further asserts that her trial counsel rer.dered inetlective assistance by

failing to reguest a limiting instruction regarding her prior felony OVi corivict'sorl.

(117) To reverse a conviction based on ineffective assistance e.; counsel, an

appellant must demonstrate both that trial counsel's conduct fell below an objeetiup-

stanciard of reasonablertoss and that the errors were serious enough to creat-e a

reasonable probability that, but for the errors, the result of the i:dal viiouid have been

difoerent. Strickland v. Washington, 466 U.S. 668, 688, 104 S.Ct. 2052, 80 L.Ed.?d 674

(1984); State v. Bradley, 42 Ohio St.3d 136, 533 N.E.2d 373 ;1989l. Traaai counsel is

entitled to a strong presumpt:on that his or her conduct falls within the wide range of

reasonable assistance. Strickland, 466 U.S. at 688,

{^ 181 This court has repeated;y held that failing to request a limiting instruction

corceming a prior conviction does not auEcs€naticail fconstitute ineffective assistance of

courssel. Stalt v. Bailksdale, 2d Dist. Montgomery No. 25320, 2013-Ohio-2926, ^°s, 31;

BanksLon, 2d Dist. Montgomery No. 2A-ts 92, 201 I-Obio-6486, at 11 28. "Courts hvve

determined that `debatab;e trial tactics do not constEtu¢e the irlefiecti`^e assistance of

counsel or plain error, and a competent attorney could reasonably choose not to seek a

limiting insfiructior, as amatcp-r oE trial strategy in or,"ier not to highlight [aa dp-t"endant'si prior

conviotions.,,, Bankston at 1, 28, citing State v. Kinney, 4th Dist. Ross No. 07CA2996,

2008-C)hio-4612. Moreover, based on the evidence, we cannot conclude thatthe outcome

of Wiay's trial would have been different.

(Ti 19) May's first assignment of error is overruled.
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€9. Maximum sentence

{11201 May's second assignment of error states:

!f the jury's conviction under R.C. 451 '1 . 1 9(A)(1 ) is upheld, the trial court's

fiailure to apply H. B. 86 to hAn fOay resulted in a sentence that is contrary to

law and void.

rg 21) hAay ass¢rts that she was erititted to be sentenced under R.C.

2929.14(^)^3Ybi, which sets a 36-month maximum pAi-son term for a thii'd-^^gree- felony

that is not otherwise enumerated ►n R.C. 2929. 14(A)(3)(a). May assert-5 that the maximum

five-year penalty in R. C. 4511, 11 9%s irreconcilable with R. C, 2929. 14(A)i3) and that R.C.

2929.14(A)(3) should have governed. May relies on State v. Owen, 2013-Ohio-2824, 995

KE2d 911{11th Dist.}, which held:

It cannot be disputed that these two statutes are in irreconcilable conflict

since the maxjmurr, ssentence authorized for a third degree felony ONA under

R.C, 45 11.19(G)(1 );e) is five years, while the maximum sentence a€;owed for

third-degree felonies, other than those (isted in R.C. 2929.14(A.)(3)(a); is

three years. Since these statutes are in corrlict and both are specific in

nature, we hold that, pursuant to R.C. 1.52, the later enacted statute, i.e.

R.C. 2929,14^Ai'(3), prevails over R.C. 4511.19(G){1)(e)(ii)<

Oven at129.

(1221 May was convicted of violating R.C. 45111.19(A)(I)(a), which prohibits a-

per^^n firorn driving a vehicle "under the influence of alcohol, a drug of abuse, or a

combination of them." A trial court is required to sentence such an offe-ndc-r under R.C.

Chapter 2929, except as cthem=ise autiiori?ed or required by R.C, 45'j 1 :1 9(G)(1)(a) to (e).

THF COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT



10

R.C. 4511.1g(G);1),

{T1 23} Both at the time of May's offensa and now, avioiation of R.C.

451 1.19(A)('6 )(a) is a third-degrea felony if the afiender has previously been convicted os

a felony OVi. R.C. 4511.1 9(G)('i )(e). Under R.C. 4511.19(G)(1)(e)(i), the trial court is

reqt;ired tc impose eiti"rer (1) amandatQrgr prison ter:n of one, tAro, tliiree, four, or ive years,

in accordance with R.C. 2923.13(G}(2), if the offender also is convicted of or also pleads

guilty to the specification in R.C. 2941.1413, or (2) a mandatory prison term of 6C

consecutive days, in accordance with R.C. 2929.13(G)(2), if the offender is not convicted

of and does not plead gui:ity to that specification. The court may impose a prison term in

addition to the mandatory prison term, however the cumulative total of a 60-day mandatory

prison term and the additional prison term foriha offense may not exceed five years. R.C.

4511. 49(G)(1)(e)(i). The court may also sentence the offender to a community eontfol

sanction. ld.

(^ ^^) Although the jury found that May had previously committed a felony OVI

offense, the jury did not make (and was not asked to make) a finding under R.C.

2941.1413 #hat May, "within tmenty years of the offense, previously has been convicted of

or pleaded guilty to five or more equiva6ant offenses." Accordingly, under R.C.

4511. 19(G)(1)(°){i), the trial court was required to impose a 60-day mandatory prison term,

and it had the discretion to impose an additional prison 'ferm, with a maximum aggregate

sentence of five years.

^' 25} R.C. 2929.13 also describes the penalties for athiid-degrae felony OVI

offense. R.C. 2923_ 13{G} provides thai if an offender is being sentenced fora third-der-Web

felony OVi ofiensa, the court shall impose upon the offender a mandatory prisoa terr,:, as
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follows:

(2) If the offender is being sentenced for a third degree felony OVI offense

* * *, the court shali impose upor•, the offender a mandatory prison term of

one, two, three, four, or five years =f the ellender also is cgnvjcted of or also

pieads g:aiity to a specificati4n of the type described in [R.C.] 2941.1 413 * # *

or shall impose upori the offender a mandatory prison term os siyfiy days or

one hundred twenty days as specified in [R.C. 4511, 19 (G}(1 .)(d) or (e)) ^ * *

Ri the offender has not been convicted of and has not pleaded guilty to a

specification of that type. * * *

R.C. 2929. 113(A) further states that if the orTender is being sentenr-ed for a thard-dearee

felony OVI offense, in addition to the mandat^v, prison term required by R.C,

2"219. f3(G)(1 ) or (2), thR court may impose "an additional prison term as described in

division ;B); 4) ofsectii7r 2929. 14 of ft Revised Code or a community control sariction as

described in division (G)(2) of this s¢ction,"

(1261: H. B. 86 revised the prismnterms ior third-degree i¢ionies, as set fn-rth in R.C.

2-029.114. For certain stated third-degree felonies (Whiuh do not include violations of R.C.

4511.19}, the prison terrr. may be 12, 18, 24, 30, 86, 42, 48, 54, cr 60 rricanths_ R.C.

292'z 3.14(A)(3)(a). For all atherthird-degree felonies, the prison term may de 9, 12, 18, 24,

30, or 38 months. R.C. 2929. 14i^^(13)(b). Thus, May's third-degree OV9 feionywas subject

to a maximLim aa 36 months in peison. R.C. 2929.14(A)(3)fb;•

{T1 271 R.C. 2929.14;`13^(4i, whi^hwas referenced in R.C. 2929.131A), specsficaiiy

addresses third-degree felony OVI sentencing. !t provides:

If the offender is being sentenced for a third or fourth degree felony OVI
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offense under division (G)(2) of section 2929.13 of the Revised Code, the

sentencing court shall impose upon the o^ender a€^andat;^r^J prison i^r^ in

accordance with that division. ;n addition to the mandatory prison term, **^

if the o€fp-nder is being sentenced for a third degree felony Oil€ offense, the

sentencing court may sant- nce the offender to an additional prison term of

any duration specified in div;sfcan (A)(3) of th;s section. In either case, the

additional prison term imposed shall be reduced by the sixty or one hundred

twenty days imposed upon the offender as the mandatory prison term. The

total of the addit6onal prison term imposed under division (13)(4) of this

section plus the sixty or one hundred twenty days imposed as the mandatory

prison term * * * shall equal one m° the authorized prison terms specified in

ditfisioo (A) (3) o^ thfs section ilbr a third degree felony GVI oft-er;so.

(Emphasis added.)

28) The State argues that R.C. 2929.14(M(4) permits the trial oourf to impose

a rr^a--imum sentence of five years for a third-degree felony OVI offense, because the

sfatute states that the additionai prison term rnay be any duration stated in R.C.

2929.14(A)(3), including those mentioned in R.t;. 2929.14(A)(3)(a). This reading of R.C.

2929.14(B)(4) is inconsistent with the provision's additional term that the total prison term

must equal one o¢ the a! ,=thorized prison terms specified in R.C. 2929.14(A)('13) "for a third-

degree felony OVf o#;ens-e." The permissible sentencing terms for a third-degree OVI

felony are set forth in R.C. 2929.141A,(3)(b); and the maximurrti sentence for that offense

is 36 months, not five 'years, in prison.

{T 29) Stated simpPy, under 4511.13(G)(1)(e)(i), the trial court has d€scretion to
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impose an additional prison term for a third-degree felony OVI offense, with a maximum

aggregate sentence of five yesrs, However, under R.C. 2929.13(A) and R.G.

2929.14(13)(4), the rraximum aggregate sentence for a third-degree felorty OVI offense is

' il 36 months, We agree with the Eleventh District that these provisions present an

irreconcilable corf[ict and that the recent changes and more lenient prfl}aisaor;s in R.C.

Chapter 2929 must prevail. Owen, 2013-Ohio-2824, 995 N.E.2d 91111 Ifb Dist.1; R.C.

1 .52.

e^ 30) May's second assignment of error is sustained.

i1@o R.C. 2921.38(B) i^ ^onstitutionai!

(T 31) rAay's third assignment of erro-r ststes:

rroDrrly construed, R.C, 2921.38" , B) does not appsy to hai-maess sp:f, if if

does, R.C. 2921.38(B) is unconstitutional on its faee as overly broad ar^dlor

as 2pp[ied to Appellant in this case where the sp€tzi^g was expressive

conduct protected by the r=ir-Qt Amendment to the U.S. Cor;s¢itution, Az^.i.,

Ohio Const.

Tj 32) sn her third assignment of error, May chapler3ges the constitutionality of R.G.

2921.38(B), which provides: "No person, with intent to harass, annoy, threaten, or alarm

a law enforcement offrcer, shall cause or aE empf to cause the iaw enforcement officer to

come into contact witb blood, semen, uriiie, feces, or another bodily substance by throwing

the bodily substance at the law enforcement officer, by expelling the bodily substance upon

tihe law enforcement officer, or in any other manner." %4ay contends that spit is harmless

and that R.C. 2921.38(B) is overbroad if it prohibits harmless conduct, such as spit"ting.

May further asserts that her spitting was protected under the First Amendment as an
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expression af her firustration and dissatisfaction with her arrest and tr; atiment by the police.

{I 331 As an initia6 matter, May failed to raise her constitutional challenges in the

trial court. "Failure to raise at the trial court level the issue 6* the constitutionality of a

statute or its application, which issue is apparent at the time of, trial, constitutes a waiver

of such isssae." State v. Avvan, 22 Ohio St.3d 120, 489 N.E.2d 277 (1986), syllabus, quoted

byIF°t re I.A., 2d Dist, Montgcrrne,,yNo. 25Q78, 20'i2-Qhic-4973, 74. However, an appellate

court may elect to consider waived constitutional challenges tn, the application of statutes

in specific cases of plain error or where the rights and interests involved may warrant it_

In re LA. at T, 4; In re MI.D., 38 Ohio St.3d 149, 151, 527 N.E.2d 286 (1988),

(T 34) Even if we were to consider May's constitutional arguments, we would find

they lack merit. teegisiative enactrnents enjoy a strong presumption of cor;stitutia: raiit,^, and

they wii': be upheld uniess proven, beyond a reasonable doubt, to be unconsti:^aticr°nal.

State v. r2o.,=age, Slip Op. No, 2014-Ohio-783, T 7.

(Ti 35) To dernonstrate facial overbreadth, the party challenging the law must show

that the statute'.s potential application reaches a significant amount of constitutionai1v

protected activity. Romage at T 8; State v. VVirsston, 2d Dist. Montgomery 6*do. 23397,

2010-C?^sic^-5381,^j 9. "in considering an ave^readtb challenge, the court must decide

`wt`ietberthe ordinance sweeps within its prohibitions what may not be punished underthe

First and Fourteenth Am, endrrents,", Armon v. Rcwla;fd, 67 0E-sic St.3d 374, 387, 618

N.E.2d 138 (1993), quoting Gi-ayned v. Rockford, 408 U.S. 104, 115, 92 S.Lt. 2294, 33

L.Ed.2d 222 (1972).

^^ 39-1 "[1CIriminal statutes `that make unlawful a substantial amount of

ccnstituticna$!y protected conduct may be held facially invalid even if they a.isc have
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legitimate appfication.,,, Id:, quoting Houston v. Hill, 482 U.S. 451, 45^, 107 S.Ct. 22502,

2508, 96 L.Ed.2d 398, 4;0 {1987). A defendant may challenge a stat^ate as being facially

overbroad in violation of the First Amendmer3t "with no requirement that :he person making

the attack demonstrate that his own conduct could not be regulated by a statute drawn with

the required narrow specificity." groadrick u. Orc1ahoma, 413 U.S. 601, 612, 33 S,Ct. 2908,

37 L.Ed.2d 830 (1973); State v_ Marier, 2d Dist. Clark No, 2007 CA 8, 2009-Ohio-2423,

9T 49.

fl 37) In State v. Hammond, 2d Dist. Mantgomery No, 24064, 2012-Ohio-41 9, we

held that R.C. 2921. 38(B) wrus not unconstitutionally vague. We rejected the deferxdant's

argument that R.C. 2921.38(B) forced her to guess whether the "oth-r bodily substance"

it covers is saliva. VVd read R.C. 2921 .38{B} to mean that the iegisiafiure used the word

«armother" indefinitely, as 2 catch-all, to mean "any other." t-;am.rnond at i 9. With that

interpretation, we found that the statute was not unconstitutionally vague, and we upheld

Hammond's conviction for harassment with ^bodiEy substance based on Hammond's

spittang on a police officer.

{I 381 May asserts -that R.C. 2921.38(B) cri-mirralizes "expelling a bodily substance

that is inherently threatening to the police officer." She relies on the doctrine of ejusdem

generis to argue that "another bodily substance" must be of the same kind as blood,

semen, urine, and feces (substances identified in the statute), all of which she asserts are

inhereratiythrea¢ening because they contain infectious bacteria ssrdangerous vrruseso May

argues that, on its face, R.C. 292-1.38113) is overbroad because it othe;wisr covers saliva

and other non-inherently threatening bodily substances, such as eye@at'shes, skin, hair, and

ear wax. May asserts that her spitting on the officer was an expression of frustration,
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which was protected u nder the First Amendment.

39) We reject May's suggestion that R.C. 29021.38{B) is constitutionally

overbroacf. The language of the statute reflects an intent to prohibit harassment of a law

enforcement officer by means of bodily substances. On its face, the statute does not

require physical harm t-o the officer, and we glean no legislative irftent to limit R.^.

2921.38"8} to bodily substances that may arguably cause phvsical harm. Moreover, we

disagree with May's suggestiort that an individual, such as May, has a FirstArr;endrr;ent

right to throw, expel, or otherwise cause another person to come into contae, with that

individual's bodily substances when the intent is to harass, annoy, threaten, or alarm the

other person.

(1401 May's third, assignment o, error is overru(ed.

IV. Jury #nstruct°son Regarding Drug of Abuse

(7141) May's fourth assignment of error states:

The trial court erred andlor abused its discretion, denying Appellant a fair tricai

by failing to require that the State prove that her driving was impaired by the

combination of alcoho: consumed and taking the prescribed medication.

$I 421 In her fourth assignment of error, May claims that the trial court erred in

instructing the Sury that Cymbaita is a drug ef abuse and that she could be found guilty o#

driving under the influence of edrug Of abuse when there was no evidence that May's

taking of the prescription druq caused any impairment.

,l 43) Before the court instructed the jury, defense counsel objected to the trial

court's inclusion of the phrase "drug of abuse, or a combination of them" in its det:r}ition of

the OVI charge, Defense counsel argued that while May admitfed to using Cymbalta with
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alcohol, there was no evidence about the efi=ecas of Cymbalta. The trial ceur} rejected

defense counsel's objection and instructed the jury that, before finding May guilty of OVI,

it must find beyond a reasenable doubt that May "did operate any vehicle within the State

of Ohio when at the time of the operation the Defendant was under the infiuer?oe of

alcohol, a drug of adLfse, or a combination of them The court instructed the jury that

Cymbalta is a "drug of abase."

{^ 441 A "drug of atauseh means "any controlled substance, dangerous drug as

defined in section 4729.01 of the Revised Code, or over-the-counter medication that, when

taken in quantities exceeding the recommended dosage, can result in impairment of

judgment or reflexes." R.D. 4511. 151 (o=); R.C. 4506.01 (L). A "dangerous drug' includes

aiay d:ug which soaybe dispensed only upon a prescription. R. C_ 4729. 01(F)( i )(a) and (b).

(Ti 451 May correctly argues that R.C. 4511. 19(A)(1)(a) requires the State "to- do

more than prove impairrraent in a vacuum." Cleveland v. Tumer, 8th Dist. Cuyahoga Ne.

99183, 2 0 13-Oi7ie-3145, 7 33. For exampPe, in Tumer, fi^e Eighth District reversed a

defendant's conviction for driving under the inr'Iuence where there was evidence that the

driver was impaired, but there was no evidence that the driver had ingested alcohol or a

drug of abuse. Id, (insuffi^ierat evidence that detendant ingested drug of abuse where no

drugs were found and defendanfi did not identify the medication he may have taken)'.

4^) We agree with May that, when a prosecution under R.C. 4511 . 1 9(A)i' )(a)

is based on dri-ving under the influence of medication, the State must do more than simply

present evidence that t-;!e defendar3t has taken the medication and shows signs of

impairment. The United States Food and Drug Administratiera has approved more than a

thousand prescription drugs (which are "drugs of abuse" under Ohio law), all of which may
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have any number of d;fferent side effects. See Full FDA Prescription Drug List,

http:ifwww.rnud ifexicors.cvmld rugsearcl,php?z=trua kacdessed Mar. 10, 2014);

Drug: ^^DA, ht=p:Fhvww.a ,cessdata.fda.gavfscripts/cdarfarugsatf-darindex.cfrr; (accessed

Mar. 10, 20414). Not all side effects invoive the impairment of judgment or reflexes.

A6th:augh some medications may be familiar to some jurors, the various Physiologica[

effects of diffarent medications is outside the common knowledge of mcstjurors and many

trial judges.

(T 47) The essence of R.C. 4511.19(A)0)(a) is to prohibit impaired driving while

tsnderthe influence. It is cerfasrily not intp-ndad to criminalize the operation of a vehicle by

a person taking a ct;oiesterol or blood pressure medication, iet alone an anti-narcoieptic

or ADHD prescription, unless that drug nec«tiveiy irsf €uenues the defendant's driving

abiffties. And in many situationv, especiaEfyfihose involving prescription drugs, this can only

be proved by direct testimony iinking the influence of the drug to t;ie driving. This could be

established through the testimony ofan expert who is famifiarwith the potential side efle:ts

of the medication, or perhaps of a faypersan (such as a friend or family member) who

witnessed the effect of the particular drug on the dafer:dant-driver.

(TI 48) We therefore conclude that, in order to establish a tRiopafion of R.C.

4511. ^ ^(A)('4)(a) based on medication, the State must also present sor^^ evidence (1) of

how the particular medication actua;iy ax;evts the defendant, see Stafe v. Sheppeard, 2d

nist, Clark No. 2012 CA 27, 2013-Ohio-812, i^ 55 (defendant and his wife testified that

defendant took Ambien@ to help him s(eep1, andior (2) that the particular medication has

the potential to impair a person's judgment or reflexes. Without that information, the jury

has no rneans to evaluate whather the defendant's apparent irsspairment was due to his or
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her being under the influence of that mediLation.'

(149) '^^ emphasize that the State is not required to s^appo^ its case under R.^,

4511.1 9(A) f i 1(a) with evider,ce of the exact amount of aIcoho3 or the drug of abuse that

was consumed or ingested by the de-iendatit. [t is often the case that, upon inilating a

traffic stop, apo1ioa officer detects an odor of an alcoholic beverage on the driver and there

is no available evidence as to the exact amount thai: the defendant consumed. However,

as noted by the Ohio Supreme ..,.ourt, "almost arirr lay witness, wa#taout having any speoial

qualifications, can testify as to whether aparson was intoxicated." Columbus v. Mul1ars,

162 Ohio S'L. 419, 421, 123 N.E.2d 422 (1954); see also State v. Zentner, 9th Dist. Wayne

No. 02CA0040, 2003-Ohio-2352, T 19; Statp- v. Delong, 5th Dist. Fairfield No. 02CA35,

2002-Ohio-5289, 71 60. In all cases, ajary must determine, based on totality of the

ev€dence, whether ti Fe defendant was driving under the influence o, alcohol andlor a drug

of abuse,

(T 50) !n this case, May admtod to Officer McDonald that she had drunk tvvo 16-

ounce Milwaukee's Best Lite beer and tha'k she took 60 mg o^ Cymbalta for pain and

depressiori. There was no evidence in the record that Cymbalta is a prescription drug, of

how Cym.balia affected May, or that Gyrr ada9ta alc-nQ or in conjunction with aiwohol could

cause May's judgment or reflexes to be impaired. Accordingly, there was insufficient

evidence to support a finding that May was drivir-Eg ut-ider the influence of a drug of abuse

(Cymba9za ), alone or in combination with alc: a gol {b-eer}. Accordingly, the trial coul-t crr eed

`This requirement does not extend to violations of R.C. 451 1.19(A)t1)(b)-(j),
since these are per se vioiaGions based on the legislature's implicit determinations
that specirc concentrations of specicic drugs negatively influence driving.
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whpn it instruoted the jury that Gymbatta was a drug of abuse and. that before finding May

gui{ty of OVI, it must find beyond a reasonable doubt that May operated a vehicle whiie

under the influence of "alcohol, a drug of abuse, or apamdinatior. of thern."

{T 51) The State argues that since there was overwhelming evidence that May was

driving under the influence of alcohol, any error in instructing the jury regarding the

intluence of Cymbalta alone or in combination with afoohol was harmiess_ The State

oontondg that since Ma;^ could not have been convicted of driving under the influence of

a drug o4 abuse, its mention was supe;fluous in a statute that contains the disjunotive"or.:'

May suggests, on the other hand, that the court's instruction rhat Cymbalta was a drug of

abuse might have led the jury to speculate that May had driv-sn under the influence of

Cymbalta and to convict her on that basis.

{T 52) The essential concept of R.C. 4511.19(A)(1)(a) is a prohibition of the act of

operating a vehicle while being rtegatav®ly infloer3oed by some substance (as opposed to,

ror oxample, a mental or phys'soal vondi'tion). Thus, pursuantto State v. Gai°drren, 118 Ohio

St.3d 420, 2008-Qhio-2787, 889 N.E.2d 995, the jury does not have to necessarily be

unanimous as to the mwaris (i.e., alcohol, a drug, or a combination orthem) by which the

offense was cor7°emittod.

{1531 Federal uouris have held that when a jury is instructed as to inu1tipie means

by which the offense was committed, one of which is invalid, a general verdict of conviction

is not autasnatioal(y set aside due to tho erroneous instrLpotion. Hedgpeth v. Pulido, 555

U.S. 57, 129 S.Ct. 530, 172 L.Ed.2d 388 (2008). See 21so Stazp- v. Fry, 125 Ohio St3d

163, 201{}-dhio-1 C'i 7, 926 N.E.2d 1239, 914.8 (addressing an errcar in fihe indictment of one

possible underlying offense). Rather, the error is considered under a harmless error
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analysis. ld. For example, in State v. Donovan, Case Nos. 91-1843, 1'€-2055, 411-?163,

11-2450, 539 Fed.Appx. 648, 653 (6th Cir. Sept. 9, 2013), one co-defendant argued that

his conviction for conspiracy to distribute controlled substances should be reversed,

because the trial court erroneously instructed the jury that Viagra@ was a controlled

substance. The trial c.ourk found the errarleous instruction to be harmless, stating;

AIt^oLigh the jury instructions incorrectly stated that Viagra is a coni:ro!ied

subst,anoe, they also correctly stated that mari;uana, cocaine, ecstacv, and

Vicodin are controlled substances. Thus, if the jury convicted [co-defendant;

of cor;spiring to distribute any of these, his conviction should stand. Under

this analysis, [co-defendant's] argument fails because, as e.-Piained above,

he was not implicated by the evidence presented at trial regarding Viagra.

He does not identify one insLa noe at trial where evidence corti-iected him "Lo

'the trafficking of Viagra. Rather, evidence concerning [his] partic:pabicn in

the x** conspiracy focused only on marijuara and cocaine. For these

reasons, the instruction, while erroneous, does not warrant ;eversai of his

convictions.

!d. at 653. Compare U.S. v. Kcrr`emann, 736 F3d 430- (6th Cir.2013) Oury instruction

erroneously allowing "i`ialE-truths" as ar, witerr?ae,ive means of violating false statements

statuge was not harmless where that fhearywas "front and center" during the trial, including

closing arguments).

fl 54} Under the particular facts of this case, ^te conclude that the trial court's

erroneous instructions regarding Cyrnba;ta was i'tar rn:esv. The State prrser ted

overwheimir;g evidence thalk, May drove her vehicle while under the influence of alo.vhoi.
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May's driving was erratic prior to the traffic stop, and her appearance, hercombative and

disruptive behavior toward the officers, her refusal to take sobriety tests, and the

"exreedingiy strong" odor of Gn alcoholic besrerage al# indicated that €^^ay was driving under

the inTluenoe of alcohol. May admitted to the police that she had consumed two 16ecaunoe

beers, in addition, the testimony and counsels' arguments did not emphasize the

consumption of a drug of abuse, The State's opening and closing arguments did not

mention Cyr°^balta; instead, the State repeatedly asserted that the evidence established

that May had deiven under the influence of alcohol. Accordingly, wa conclude that,

although the trial court should have excl€sded "drug of abuseH and Cymbalta from its jury

instructions, the inclusion of those instructions did rot affect May's conviction under R.C.

4051119(1`a)(1)(a). Any esror in the court's jury instructions was harmless beyond a

reasor,able doubt.

(Ti 55) May's fourth assignment of error is overruled.

V. Ccnc€Lpsior,

{T 56" The trial court's privon sentence will be reversed and tiae matter wifl be

remanded for resentencing on that issue. In all other respects, the trial court's judgment

will be affirmed.

DONOVAN, J., concurs.

HALL, J., concurring:

(1U 5711 agree with the disposition of the assignments of error in this appeal. '•. write

separately to express my disagreement with the fcsd'sowing sentence: "We agree wiih

[apPeiiant] that, when a prosecution under R.C, 451 1.'Y 9(A)(1 )(a) is based on driving under
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the influence of rrledication, the State must do rnore than simply present evidence that the

defendant has taken the medication and shows signs of imqairmerlt.° (supra q 46). And I

disagree with the determination that "in order to estabiish a violation of R.C.

4519 .1 9(t4)(1)(a) based on medication, the State must also present some evidenoe "1) of

how the part.icular medication actually affects the defendant andlor (2) that the

partiou9armedication has the potential to impair a person's judgment or reflexes." (supra

^ 48), Neither oornment is newessary to our disposition of this case because we eonulude

that "It)he State presented overwhelmina evidence that May drove her vehicle Vidhi1e under

the influence of alcohcrl." (supra T 54). With that conclusion, discussion of the evidence

required to show impairment by medicine or drucs is dicta. Moreover, 1 don't agree with

either quoted statement. It just depends.

11581 For purposes of this discussion, I recognize that the term "medication" is used

in T 46 and 148, but the leqal standard for sufficiency applies to any "drug of abuse,"

which includes "any controlled substance, dangerous drug * * *, or over-tiae ^,°ounter

medication :hat, when taken in quantities exceeding the recommended dosage, ea;I result

in imoairment of judgment or reflexes." R.C. 4506.01(L). In my view, all that is necessary

is evidence that the offender consumed a drug and that his or her faculties were

appreciably impaired:

In r.der to prove tihat appellant was under the influence of a drug of

abuse, appellee was required to prove that appel{ant's "faculties were

appreciably impaired" by the consumption of a drug of abuse. StafA v.

Low man (1992), 82 Ohio App.3d 831, 83=:s. In the prosecution of an saffunse

under this provision, the amount of a substar;oe in the appeliant's body is
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only of secondary ir:tergst. See City of Newark v, Leviis (1988), 40 Ohio

St.3d 100, i04. °`it is the behavior otthe defendant which is the cruc:a€ issue.

* ** The test results [of presence of a drug in blood], if probative, are merely

considered in addition to all other evidence of impaired driving in a

prosecution for this oiffense."

Si'ate v. Dixon, 12th Dist. Clermont No. CA2001-01-012, 2007-Ohio-5189 ¶ 15.

1169) in Dixon, the evidence was found to be sufficient where the defendant

exhibited clues of impairment on two admissible field-sobriety tests, he had bloodshot

eyes, an o; ^^cer discovered marjuana on the defendant's person, and laboratory results

of a urine sampie indicated that the defendant had consumed rr;arijssar,a. The evidence

was s^Ficier;t even though no expert evidence was submitted by the State to correlate the

amount of metabolite wi:b timing of ingestion or a Ievel of impairment. Other cases

supporting this notion include State v: Dearth, 4th Dist. Ross No. 09UA3122,

201 O-Ohio-1 847 (finding that evidence was sufficient where trooper observed defendant

drive off the roadway, his eyes were glassy and bloodshgt, trooper detected strong odor

of burnt marijuana from the vehicle and defendant, and defendant perforrm ed badly on

various physical-coordination tests) and State v. Strebler, 9th Dist Summit No. 23003,

2006-Oi~,io-571 s(finding sufficient evidence where a lay witness observed the defendant

with difficulty walking, fumbling with his keys, mumbled speech and cloudy eyes; deputy

encountered the defendant at a local store appearing disorierited with bloodshot eyes and

difficulty producing his license; the defendant indicated he was using prescription

methadone, produced a prescsiption bottle, performed badly on field-sobriety tests, and

urine tested positive formethadone although there was no deterr-;ination otwhat.i°vei}. We
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11 also previously addressed the issue in State v. Gllielard, 2d Dist. Champaign No. 2004 C.

1, 2005-Ohio-0659. There an officer observed the defendant driving erratica3iv. Gilleland

was described as "disoriented and having glassy eyes and a demeanor which indicated he

was under the influence of dru€as." #ci. at T 19. `[N]umerous empiY or near ernpt^.f bottles of

preseription drugs" that had been filled that day were found in his car.2 Id. at T 2. Gilleland

argued that without a blood test or the performance of tieid-sobriety tests there was

insufficient evidence offered from which a jury could conclude he was guidtv. We disagreed.

We did not adopt a rule that evidence of the drugs' ability to impair was neeessary,

^^ SOIA different result is appropriate where there is no evidence abeutwhat, if any,

drug, medi-line, or substance the defendant consumed no matter how impaired. In State

v. Collins, 9th Dist Wayne No. 11 CA0027, 2012-0hie-2236, officers testified at length

regarding Collins' impa4red condition and gave their respective opinions that he Was under

the influence cr¢ some sort of iileaal narcotic or drug. But there,?las no evidence that he had

ingested any particular drug, medicine, or substanee. Accordingly, the court found ihe

evidence insufficient.

(161) When prosecuting a case of impairment by a drug of uncertain or debatable

ability to impair one's facuities, it might behoove the State ta present some evidence of the

drug's influence on human functior^ality. But we should not endorse a blanket rule on the

subject when the issue is not before us,

(¶ 62) With the exceptians I have noted, I concur.

`4Ne did not identify the nature of the drugs in our opinion, and vve therefore
do not know whether such evidence was presented in the trial.
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This matter is before dhe Court on Donna L. fvlay's application for partial
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reconsideration and for clarification of our April 11, 2014 Opinion and Judgment, which

affirmed her convictions for operating a vehicle while under the influence of alcohol, a drug

of abuse, or a combination of therra (with a prior OVI felony), harassment with bodily

substance, and ersdangering children. May asks us to reconsider and clarify our Opinion

that R.C, 2921.38(B), governing harassment of a law enforcement officer with a bodily

substance, is not unconstitutionally overbroad.

"The test generally appfied upon the fiing ai'a motion for reconsideration in the court

of appeals is whether the motion calls to the attention of the court an obvious error in its

decision, or raises an issue for consideration that was either not s;ansidered at all or was

not fully considered by the court when it should have been." State v. Bradley, 2d Dist.

Champaign No. 06CA31, 2008-Ohioe720, ^ 2, quoting Co#umbus v. Hcdge, 37 Ohio

App.3d 68, 523 N.E.2d 515 (1937).

According to the State's evidence, Police Officer ^my Simpson initiated a traffic stop

after observing "very erratic" and "abrupt" driving by May. May ,appeea ed tra be intoxicated,

and she was belligerent, combative, verbally abusive, and yelled obscenities. She was

placed in Simpson's cruiser. May's threats to kick out the cruiser's door and window led

Officer SiMDson and Officer John Garrison, who had come to assist Officer Simpson, to

place a hobble on May, which restrained May's feet. While the hobble was being placed,

May spat on Officer Garrison and, when attempting to spit on him again, herself.

As a result of her spittir9g, May was charged with violating R.C. 2921.33(s), which

provides: "No person, with intent to harass, annoy, threaten, or alarm a law enforcement

officer, shall cause or attempt to cause the law enforcement aifficer to come into contact

with blood, semen, urine, feces, or another bodily substance by throwing the bodily
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substance at the law enforcement officer, by expelling the bodily substance upon the law I I

enforcement officer, or in any other manner."

May's tbird assignment of error challenged the constitutionality of R.C. 2921.38(5) .

She contended that spit is harmless and that R.C. 2021.38113) is overbroad if it prohibits

harmless conduct, such as spitting. May further asserted that her spittirsg was protected

under the First Amendment as an expression of her frustration and dissatisfaction with her

arrest and treatment by the poiice. We overruied the assignment, stating:

As an initial matter, May failed to raise her constitutional challenges

in the trial court. "Failure to raise at the trial court level the issue of the

constitutionality of a statute or its aoplieatior, which issue is apparent at the

time of trial, constitutes a waiver of such issue.° Sdafe v. Awan, 22 Ohio

St.3d 120, 489 NE.2d 277 (1986), syIfabus, quoted by 1€; re f.A., 2d Ust.

Montgomery No. 25078, 2012-Cttie-4973, 14. Hovvever, an appellate ^ourt

may elect to consider waN,ad constitutional challenges to the application of

statutes in specific cases of plain error or where the rights and irptervsts

irtvcived may warrant it In m I.A. at ¶4; 1r. re Rfl., 38 Ohio St.3d 149, 1551,

527 N.E.2d 286 (1988).

Even if we were to consider May's constitutional arguments, we would

find they lack merit. Legislative enactments enjoy a strong presumption of

constitutionality, and they wii1 be upheld unt-ass proven, beyond a reasonable

doubt, to be unconstitutional. Stat'e v. Romage, Slip Op. No. 2014-C'sbiQ--783,

^ 7-

To demonstrate facial overbreadth, the party challenging the law must
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show that the statute's potential application reaches a significant amount of

constitutionally protected activity. Ronnage at T 8; State v. Winston, 2d Dist.

Montgomery No. 23897, 2010-Ohic-5381, ¶ 9. "in considering an

overbreadth challenge, the court must dacide `vvhather the ordinance sweeps

within its prohibitions what may not be punished under the First and

11 Fourteenth Amendments.,"' Akron v, Rowland, 67 Ohio St.3d 374, 387, 618

N.E_2d 138 (1993), quoting Gravned v. Rockt"ord, 408 U.S. 104, 115, 92

S.CE. 2294, 33 i_.Ed.2d 222 (1972).

"[Clrimina9 statutes `that make unlawful a substantial amount of

constitutionally protected conduct may be held facially invalid even if they

also have legitimate application."" Id., quoting Houston v. Hill, 482 U.S. 451,

459, 107 S.Ct. 2502, 2508, 96 L.Ed.2d 398, 410 (1987). A defendant may

challenge a statuta as being fac'ialiy ovarbroad in violation of the First

Amendment "with no requirement that the person making the attack

demonstrate that his own conduct could not be regulated by a statute drawn

with the required narrow specificity." Broadrick v. Oklahoma, 413 U.S. 601,

612, 93 S.Ct. 2908, 37fL.Ed.2d 830 (1973); State ^^. Mat#ar, 2d Dist. Clark

Na.2007 CA 8, 2009-Ohio-2423, T 49.

in State v. Han-d-nond, 2d Dist. Mcntgorrt" No. 24664, 20112-Ohica-

419, we held that R.C. 2921.38(B) was not unconstitutionally vague. We

rejected the dafendarit's argument tiiat RL. 2921.38(B) forced her to guess

whether the "ofher bodily substance" it covers is saliva. We read R.C.

2921.38(B) to mean that the iegislature used the word "another" indefinitely,
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as a cateh-aii, to mean "any other.'° Hammond at Ti 9. With that

interpretation, we found that the statute was not unconstittationaiiy vague,

and we upheld Hammond's conviction for harassment with a bodily

substance based on Hammond's spitting en a police officer.

May asserts that R.C. 2921.38(B) criminalizes "expeiaing a bodily

substance that is inherently threatening to the police offieer." She relies on

the doctrine of ejusdem generis to argue that "ancsther bodily substance"

must be ta; the same kind as blood, semen, urine, and feces (suhstances

identified in the statute), a1l of which she asserts are inherently threatening

because they contain infectious bacteria or dangerous viruses. May argues

that, on its face, R.C. 2921.38(B) is overbroad because it 4thet-wise covers

sal:va and other non-inhe;enf.y threateninw bodily substances, such as

eyelashes, skin, hair, and ear wan. May asserts that her spftting on the

officer was an expression of frustz ation, which was protected under the First

Amendment.

We reject May's suggestion that R.C. 2921.381Bp is constitutionally

overbroad. The language of the statute reflects an intent to prohibit

harassment of a law enforcement officer by means of bodily t-zubstances. On

its face, the statute does not require physical harm to the officer, and we

glean no legislative intent to limit R.C. 2Q-21.38(B) to bodily substances that

may arguably cause physical hasm. Moreover, we disagree with May's

suggestion that an individual, such as May, has a First Amendment right to

throw, expel, or otherwise cause another person to come into contact with
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that individuai"s bodily substances when the intent is to harass, annoy,

threaten, or alarm the other person.

State v. May, 2d Dist. Montgomery No. 25359, 2014-C7hic-1 542.

ire her application for reconsideration, May emphasizes that her spitting on a police

ofi-icer was an expression of protest, which did not threaten the police officer and did not

inter;ere with or obstruct police functioning. May-suggesfs that R.C. 2921.38(6) should be

construed narrowly to apply aniv to inherently threatening bodily substances. She states:

"Admittedly, the right t-o free speech is not absolute but neither is the police privilege to

conduct their legitimate activities without non-physical abuse." May asserts that her

spittina, while annoying to the police officers, was non-threatening conduct that must be

tolerated by the police, much like profane speech.

W-e have no quarrel with May's contention that the First Amendment protects "a

significant amount of verbal criticism and chal9enges directed at poiice cfficers." Houston

v. Hill, 482 U.S. 451, 461, 107 S.Ct. 2502, 96 L.Ed.2d 398 (1987). However, we disagree

with her ccrztenticn that intentionally spitting on a police officer is a"sirtapie expressive act"

that is not "physicaify intrusive." "ISIpittirag on another can be an interference with the

physical integrity of the victim that is comparable to striking, slapping, etc." and, thus, can

be cfifensive physical ccd tact. Omgon v. Kedfer, 40 Ore.App. 143, 146, 594 P.2d 125.0,

1252 (1979); see aiao United States v. Fr€zzi, 491 F.2d 1231, 1232 (ist Cir.1974)

("Although minor, [spitting in a person's face] is an application of force to the body of the

victim, a bodily contact intentionally highly Offensive.n); tVew Yof4k v. Simmons, 42 Misc.3d

462, 976 N.Y.S.2d 837 (2013) (intentionally sp3tting in poEice Officer's face was offensive

physical ccntacti.
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May's intentional spit'ting on Qfficer Gar;ison may have been a result of her

frustration and an attempt to protest her treatment by the police. 11-lawever, we find no

basis to conclude that the First Amendment permitted her to express those fp-edings by

interatsonaEly engaging in offensive phvsicai contact, i.e., spitting on a poE;ce offi^er. We

find no obvious error with our conciusion that R.C. 2921.38(B) is not unconstitutionally

overbroad by including saliva vdthEn its meaning of "another bodily substance.'_

May's application for reconsideration and r-larification is DENIED

1T IS SO ORDERED.

JEt=F FROELlCH, Presiding Judge

MA '^ E -1 QNQVAN, Judge

^'sIC^`AE^
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Andrew T. French
R®bert L. Mues
A. Mark Segreti, Jr.
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