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EXPLANATION OF WHY THIS CASE IS A CASE OF PUBLIC
OR GREAT GENERAL INTEREST AND INVOLVES
A SUBSTANTIAL CONSTITUTIONAL QUESTION

This case presents the constitutionality of a felony conviction and sentence to one year in
prison for expelling spit that landed on a police officer’s arm. R.C. 2921.38(B) provides:
“No person, with intent to harass, annoy, threaten, or alarm a law
enforcement officer, shall cause or attempt to cause the law enforcement officer to
come into contact with blood, semen, urine, feces, or another bodily substance by

throwing the bodily substance at the law enforcement officer, by expelling the
bodily substance upon the law enforcement officer, or in any other manner.”

May was stopped for the suspected operation of a motor vehicle while impaired (OVT),
and reacted with verbal hostility and outrage toward the police. While handcuffed and secured in
the rear of a police cruiser, May verbally prbtested and swore at the police. May was beside
herself with anger about being forced to leave her baby in the car. As such, she responded by
spitting at the police officer placing a hobble on her ankles to stop her from kicking. The spit
landed on the officer’s arm, and a second spit landed on May herself. Another officer then placed
a “spit hood” on May, totally restraining her in the rear of the cruiser.

The United States Supreme Court has held that the First Amendment and Due Process
Clause prohibit criminalizing expressive conduct that intends to annoy police. City of Houston v.
Hill, 482 U.S. 451 (1987) (“protects . . . verbal criticisms and challenges directed at pohce”).
R.C. 2921.38(B), unlike R.C. 2921.38(C), criminalizes harmless expressions. See T exas v.
Johnson, 491 U.S. 397 (1989) (cannot prohibit expressive burning of the flag in protest); see also
Lewis v. New Orleans, 415 U.S. 130 (1974) (obscene or opprobrious language is a protected
form of speech); see also Duran v. City of Douglas, 904 F. 2d 1372 (9th Cir. 1990) (profanities

and obscene gestures are protected forms of speech).



As interpreted by the Second District Court of Appeals, contacting a police officer with
saliva or any other bodily substance (potentially including sweat, ear wax, eye lashes, hair, skin,
sneezing, or pus) subjects the person to a maximum of one year in prison. As such, R.C.
2921.38(B) is overbroad and has the real potential to chill the exercise of constitutional rights of
free expression, which include expressive conduct of expelling harmless spit.

In contrast to R.C. 2921.38(B), R.C. 2921 38(C) specifies that the bodily substance must
contain some contagious, disease-carrying organism, i.e., threaten harm. May’s spit, the spit that
landed on the Officer’s arm, was not threatening to the officer. May’s spit did no harm. May’s
spit was an expression of protest easily handled by the police. The non-threatening spit was a
form of protest.

While spitting may be obnoxious, May’s spit was expressive and harmless conduct.
May’s conviction and one-year sentence are unconstitutional. ‘This Court should accept
jurisdiction and preserve the protection of Due Process and Free ’Speech. As stated in Hill, 482
U.S. at 461:

“The First Amendment protects a significant amount of verbal criticism
and challenges directed at police officers. ‘Speech is often provocative and
challenging . . . . [But it] is nevertheless protected against censorship or
punishment, unless shown likely to produce a clear and present danger of a
serious substantial evil that rises far above public inconvenience, annoyance, or
unrest.”” (Emphasis added).



STATEMENT OF THE CASE AND FACTS

Defendant-Appellant, Donna May (hereafter “May”), was allegedly operating a vehicle
while under the influence of alcohol and/or drugs. Dayton Police Officer Simpson testified that
she followed and observed May opera‘;e a vehicle and commit traffic violations. Tr. 101-05. As a
result, Officer Simpson initiated a traffic stop. Tr. 105. Officer Simpson saw a 14-month old
child inside the vehicle. Tr. 109. Officer Simpson addressed May and, in the late afternoon on a
90 degree day, observed May’s flushed face, messed hair, and an odor of alcohol. Tr. 109, 136.
Thereafter, Officer Simpson opened the driver’s side door, assisted May out of the car, and
handcuffed her. Tr. 110. May was concerned for her baby and became argumentative. Tr. 112-

14, Officer Simpson then placed May in the back of the police cruiser. Tr. 111.

While other officers monitored the child, Officer Simpson remained with May, who
continued to be argumentative. Tr. 112-14. Angry and concerned about her young, crying child,
May threatened to start kicking windows and doors. Tr. 115, 137. Officer Simpson obtained a
hobble (a nylon band to secure people’s feet). Tr. 144. Subsequently, Officer Simpson explained
to May that she was going to be hobbled for threatening to kick out the cruiser window. Tr. 110,
As aresult, May began crying out for her baby to be given to its grandmo‘cher.v Tr. 118. Officers
did not answer May’s cries of concern. Tr. 120. Angry, frustrated, and trapped in the back of the
cruiser, May spat. Tr. 120.

The first spit ended up on Officer Garrison’s arm. Tr.120. Officer Garrison testified that
May had no other option, her feet were hobbled and her hands handcuffed. Tr. 147-48. The
second spit landed on May’s person. As a result, Officer Rilol arrived on the scene and placed a
spit hood on May. Tr. 149. Subsequently thereafter, Officer Simpson drove May to the jail. Tr.

155.
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Ultimately, the trial court sentenced May to an aggregate five-year prison term to be
served at the Ohio Reformatory for Women, a $1,500 mandatory fine, and a 20-year driver’s
license suspension. The sentence was for four (4) years on Count 1, OV, a ?—3; twelve months
for Count 2 ~ Hérassment with bodily substance, a F-5; and one hundred el gﬁty (180) days in
Montgomery County Jail on Count 3, a M-1. May timely appealed. The Second District Court of
Appeals denies that May’s frustrated spitting in protest against the police is a protected
expression under the First Amendment and Article I of the Ohio Constitution.

ARGUMENT IN SUPPORT OF PROPOSITION OF LAW

Proposition of Law No. I: R.C. 2921.38(B) IS
UNCONSTITUTIONAL AS APPLIED TO DEFENDANT’S
EXPELLING UNHARMFUL SPIT ON THE ARM OF A
POLICE OFFICER AS AN EXPRESSION OF
FRUSTRATION, ANGER, AND PROTEST AGAINST
LAWFUL POLICE CONDUCT.

The First Amendment protects “a significant amount of verbal criticism and challenges
directed at police officers.” Hill, 482 U.S. at 461 (angry verbal protests against the police were
protected by the First Amendment). Additionally, it is “fundamental that a lawful arrest may not
ensue where the arrestee is merely exercising [her] First Amendment rights.” Gainor v. Rogers,
937 F. 24 1379, 1387 (8th Cir. 1992). Moreover, the dictionary definition of spit includes
expressive conduct. The definition is not just “to eject (as saliva) from the mouth,” but also “to
express (unpleasant or malicious feelings) by or as if by spitting” or “to eject saliva as an
expression of aversion or contempt.” Webster’s 9th New Coll. Dict. 1138 (1989). Furthermore,
the Supreme Court has “repeatedly invalidated laws that provide the police unfettered discretion
to arrest individuals for words or conducts that annoy or offend them.” Stromberg v. California,

283 U.S. 359, 465 (1931) (emphasis added).



In this case, R.C. 2921.38(B) should be found to be unconstitutionally overbroad because
May acted, absent the intent to harass, annoy, threaten or alarm, with only the intent to express
concern for her child and frustration with her arrest. May was handcuffed in a police cruiser,
being further restrained with a hobble. May was desperate to know what was going to happen to
her baby, and out of frustration, she spat. The Court of Appeals has denied protection for May’s
conduct as an “expressive act.” Order Denying Reconsideration.

Freedom of expression protected May from being imprisoned. R.C. 2921.38(B) was
unconstitutionally applied to May because her spit was an expressive act that was not intended to
threaten or harm, but rather to express concern and frustration. This Court should accep;c
Jurisdiction and reverse May’s conviction under R.C. 2921.38(B) and sentence of twelve months
in prison.

Proposition of Law Ne. II: PROPERLY CONSTRUED, R.C.
2921.38(B) DOES NOT APPLY TO HARMLESS SPIT.

R.C. 2921.38(B), when properly construed, should not apply to harmless spit becanse the
“intent to harass, annoy, threaten or alarm” are the results of threatening bodily substances. The
proper rule of statutory construction is ejusdem generis. The statute presents the classic
application of this rule, a series of items (“blood, semen, urine, and feces”), followed by a
catchall phrase. See Glidden Co. v. Glander, 151 Ohio St. 344, 349-50, 86 N.E.2d 1 (1949); see
also State v. Greenburg, 10th Dist. Franklin No. 86AP-286, 1986 WL 11090 (Sept. 30, 1986)
(interpreting R.C. 2921.13(A)(4)). The catchall, “another bodily substance” is not properly
cohstmed to include “any or every” other substance. It only includes those that are of the same
kind, i.e., threatening to the police.

R.C.2921.38(B) criminalizes the expelling of “blood, semen, urine, and feces” that are

inherently threatening because they may contain infectious bacteria or a virus dangerous to the



police officer. Saliva is normally harmless and should not be considered inherently threatening,
Spitting in public is common in our streets and athletic fields. Thus, by following the rule of
ejusdem generis, the Court can avoid the constitutional issue of having an overbroad statute,
which also unconstitutionally prohibits other protected rights, such as the First Amendment right
of free speech and expression. Therefore, R.C. 2921.38(B) should not apply to saliva, which is
not mnherently threatening to officers. |
‘This Court should accept- juﬁsdict1011 and reverse May’s conviction under R.C.

2921.38(B) and sentence of twelve months in prison.

Proposition of Law No. III: R.C. 2921.38(B) IS

UNCONSTITUTIONALLY OVERBROAD ON ITS FACE

SINCE IT CRIMINALIZES EXPELLING HARMLESS SPIT
AS PART OF EXPRESSIVE CONDUCT.

“In considering an overbreath challenge, the court must decide ‘whether the ordinance
sweeps within its prohibitions what may not be punished under the Firét and Fourteenth
Amendments.”” Adkron v. Rowland, 67 Ohio St.3d 374,387, 618 N.E.2d 138 (1993), quoting
Grayned v. Rockford, 408 U.S. 104, 115, 92 S.Ct. 2294, 33 L.Ed.2d 222 (1972). Moreover,
“conduct may be sufficiently imbued with elements of communication to fall within the scope of
the First and Fourteenth Amendments of the United States Constitution.” City of Dayton v.
Esrati, 125 Ohio App.3d 60, 66, 707 N.E.2d 1140 (2d Dist. 1997) quoting Joknson, 491 U.S. at
404.

Spitting can be a form of speech and conduct. Expressive conduct, even if offensive to
some, 18 protected and cannot be criminalized. See e.g. Bellecourt v. City of Cleveland, 152 Ohio
App.3d 687, 2003-Ohio-2468, 789 N.E.2d 1133 (8th Dist. 2003) (upheld the burning of a team

mascot as protected expressive conduct).



In this case, the Court of Appeals did not deny May’s spitting was expressive conduct,
but simply concluded that it was not protected by the constitations. It is incumbent on this Court
to protect expressive conduct. Therefore, this Court should accept jurisdiction and hold R.C.

2921.38(B) unconstitutional as overbroad.

CONCLUSION

For the foregoing reasons, this Court should accept jurisdiction, review application of this
statute and the constitutional protection of expressive conduct, and reverse the lower courts’
judgment of conviction and sentence of twelve months for harassment with a bodily substance

under R.C. 2921.38(B) merely because harmless spit landed on a police officer’s arm.

Respectfully submitted,

Robert L. Mues, Counsel of Record
HOLZFASTER, CECIL, MCKNIGHT &
MUES .
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{41 1} Donna L. May appeals from her convictions, after a jury trial, for operating a
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vehicle while under the influence of aicohol, a drug of abuse, or a combination of them
{with a priér OVl felony}, harassment with bodily substance, and endangering children.
The convictions were based on evidence that May had driven under the influence of
alcohol while alse taking Cymbalta®, that one of May's children {a toddler) was in the rear
passenger seat while May was driving under the Influence of alcohol andior a drug of
abuse, and that May had intentionally spat on a police officer during her detention in a
police ’cruiser. The trial court sentenced May to an aggregats five-year prison term, a
$1,500 mandatory fine, and a 20-year driver's license suspension.

{1 2} May's original appeliate counsel filed a brief pursuant to Anders v. Calffornia,
386 U.5. 738, 87 S.Ct. 1388, 18 L.Ed.2d 493 (1967), stating two potential assignments of
errer, namely that her OV conviction was based on insufficient evidence and was against
the manifest weight of the evidence. Upon our §ndepeﬁdeﬂt review of the record, pursuant
to Penson v. Ohio, 488 U.S. 75, 109 8.Ct. 348, 102 L.Ed.2d 200 (1988}, we concluded that
the record revealed at least one potentially meritorious issue for review. The issue
concerned whether the trial court properly instructed the jury regarding May’s OV charge.
We appointed new appellate counsel.

{53} May, with new appellate counsel, now raises four assignments on appeal. For
the following reasons, the trial court’s prison sentence will be reversed, and the matier will
be remanded for resentancing on that issue. In ali other respects, the trial court’s judgment
wilt be affirmed.

I. Lack of Limiting Instruction Regarding Prior Conviction

{§ 4} May’s first assignment of error states:

When a prior offense is admissible bscause it is an element of the

THE COURT OF APPEALS OF OHIO
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substantive offense, dus process requires that the trial court mustinstructthe
jury %hai the jury may not consid‘er the prior offense as proof of the charge in
the indictment, and the failure to so instruct consiitutes plain error.
Alternatively, trial counse! was ineffective for failing to object or request a
limiting instruction, denying Ms. May's right fo eﬁgci&ve coémsei under the
Sixth Amendment,

{15} Ajury trial on May's charges was held in August 2012, During the trial, the

et

State presented evidence, through Dayton Police Officer Derrick McDonald, that May had
a 2008 OVi felony conviction in the Montgomery County Court of Common Pleas.
McDonald had obtained certified copy of the termination entry for Case No. 2007 CR 3249,
which identified Donna L. May as the defendant in the felony OVl case and provided May's
birthday and social security number.

{1 6} May's sole defense withess was Joseph Harmilton, her former boyfriend and
the father of some of her childran. During his direct testimony, Hamilion discussed that
May would be verbally abusive when she was angry. He also acknowledged that May
drank beer and that he was aware of cccasions when May had driven while drunk. On
cross-examination, Hamilion séaie& that he knew of May's 2008 OVI falony conviction and
that May often got angry when she drank. He reiterated that he had seen May drink and
drive, and he did not think May “knew her limits about alcohol.” On redirect examination,
Hamilton indicated that May had cut back on her drinking afler her prior OVi conviction,
and that she did not drink or only drank = couple of beers if she had to work the next
morning.

{7 7} In closing arguments, the State did not suggest to the jury that May's prior

THE COURT GF APPEALS OF OHIO
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conviction made it more likely that she was guilty of the June 28 offense. The Siate
argued:
The final element, ladies and gentleman, of Count | is that the

defendant was previously convicted of a felony, OVI in Case 2007 CR 3948

in the case of the State of Ohic versus Donna May. The entry reflecting that

conviction has been admitted into evidence. Felony OVI conviction, Wherem

this defendant was found guilty. Mr. Hamilton confirmed that fact. But

beyond Mr. Hamilion's confirmation, you have the personal identifying

information of the defendant. That personal identifying information maiches

on State's Exhibit 3 and on State’s Exhibit 2. And | urge you, during your

deliberations to compare all the documents. There's no question, it's

uncontroverted, it is undisputed that this defendant was convicted of 2 felony

in that case. ***

{7 8% Defense counsel acknowledged May's prior OVI conviction in her closing
argument, but she argued that the State’s evidence of May’s behavior did not estabiish that
she had driven under the influence of alcohol the day on which the current charge arose.
The State’s rebuttal argument emphasized May's srratic driving prior to the stop, the strang
odor of an aicoholic beverage on May, her bloodshot eyes, her disheveled appearancs,
and her combative behavior. The prosecutor further stated:

When we're falking about circumstantial evidence, look for the corroboration,

Look for the facts that are also admitted by the defendant that support all the

other testimony you heard, and the defendant pointsd that out herself.

Donna May admits to drinking. Officer Simpson smells the overwhalming

THE COURT OF APPEALS OF CHIO
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odor of aicohcl. All of the facls fit together. There is no doubt that this

defendant got behind the wheel of a car, had too much to drink, her driving

suffered as a result. She’s got a prior felony conviction for drinking and
driving. Mr, Hamilton told you, she drinks a lot. Sometimes she dossn’t

know her limits. Sometimes she gets behind the wheel of a car. Count | has

been proven to you bayond a reasonable doubt.

{118} "When a prior conviction determines the degres of an offense, rather than just
enhancing the penalty, the prior conviction is not only admissible, but the state must prove
it beyond a reasonable doubt.” Stafe v. Bankston, 2d Dist. Montgomery No. 24182, 2011-
Ohio-8486, § 23, citing State v. Alfen, 28 Ohio St.3d 53, 508 N.E.2d 198 (1887). However,
the trial court did not instruct the jury that the evidence of May's past OV conviction could
only be used to establish that element of the instant OVI offense and could not be used to
show that May acted in conformity with this past act on Juns 28, 2011, when she was
stopped and arrested for the instant offenses. See, e.g., 2 Ohio Jury Instructions-Criminal
401.25(4). Nor did defense counsel request such an instruction. In the absence of such
a request by defense counsel, we are limited to determining whether the trial court's faﬁuk’e
to sua sponte give such an instruction is plain error. Bankston at § 23.

{7 10} Noftice of plain error under Crim.R. 52{B) is “to be taken with the utmost
caution, under exceptional circumstances and only to prevent a manifest miscarriage of
justice.” See State v. Landrum, 53 Ohio St.3d 107, 111, 558 N.E.2d 710 (1850), quoting
State v. Long, 53 Ohio St.2d 91, 372 N.E.2d 804 (1978), paragraph three of the syliabus.
Plain error does not exist unless, but for the error, the outcome of the criminal proceedings

would clearly have been different. Sfafe v. Naflen, 2d Dist. Miami No. 2012 CA 24, 20143~
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Ohio-3284, g 19.

{1 11} We have previcusly held that the failure of a tﬁa§ court fo give an
unrequested limiting instruction for “other acts” evidence is not plain error. Banksfon at
124, State v. Moore, 2d Dist. Greene No. 2010 CA 13, 2011-Ohio-836, ] 24. And a review
of the testimony and closing arguments in this case reveals no plain error in the trial court's
failure to provide sua sponte a limiting instruction.

{f 12} The prosecutor's case-in-chief addressed May's prior conviction solely
through the testimony of Officer McDonald. McDonald testified that May had a prior OV
felony conviction, and he identified the termination entry in that prior case. The
prosecutor’s initial closing argument mentioned May's prior conviction only as an element
of the Siate’s case. May's drinking habits and prior conviction were discussed in
Hamilton's testimony upon questioning by defense counsel, and defense counsel
‘acknﬁwiedged the prior conviction in her closing argument. Defense counsel's primary
arguments were that May had anger issues and that the “minor traffic infractions” did not
establish that May was impaired. In ifs rebuttal closing argument, the State emphasized
the need to consider the totality of the circumstances. The State mentioned May's prior
conviction and Hamilton's testimony in its rebuttal closing argument, but those statements
were in response to defense counsel's argument that the evidence did not support a
conclusion that May had driven under the influence on June 28, 2011, The State's
reference to the past conviction in iis rebuttal was fleeting; the State did not argue that
May's prior felony OVI conviction was proof that May had committed the June 26 offense.

{T 13} Moreover, there was substantial evidence that May had driven under the

influence of aicohol andfor a drug of abuse on June 28, 2011, The State’s evidence
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established that at approximately 5:50 p.m. on June 28, 2011, Officer Amy Simpson
observed May driving on a residential road at what appeared to be above the posted 25
mile per hour speed limit. As Simpson watched, May made an “abrupt” and “very erratic”
southbound turn without using her turn signal. Officer Simpson begar to follow May. May
turned on her left tum sigﬂa’i, but traveled several blocks without turning left. When May
reached Third Street, which had a stop sign, she stopped with the “entire front half of her
vehicie” out in the road, well past the stop sign. Officer Simpson stated that traffic on Third
Street at that time of day is very heavy, and May's stop created a hazard. After turning
onto Third Street, May crossed the center line three times, crossing “at least si% inches info
the lane slowly, and then * * * abruptly jerk back.” Officer Simpson initiated a traffic stop.

{§ 14} Upon approaching May's vehicle, Simpson immediately noticed an “extremely
strong” odor of an alcoholic beverage. May's face was flushed, her hair was "messed up,”
her eyes were watering, she was sweaating, and her speech was slurred when she spoka.
May spoke aggressively with the officer when asked if anything was wrong, and she had
trouble standing up when Simpson got her out of her car. Throughout the encounter, May
was belligerent, combative, verbally abusive, and yelled obscenities. May's threats to kick
out the cruiser's door and window led the officers to place a hobble on her, which
restrained May's feet. While the hobble was being placed, May spat on another officer and
herself (in an attempt to again spit on the officer), resulting in the decision to put a spit
hood on May.

{{ 18} Considering that the State predominantly used the prior conviction fo prove
only that May had a prior felony OVl conviction and that there was substantial other

evidence that May drove under the influence on June 26, 2011, we cannot find that the
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outcome of May's trial would clearly have been different and that the iack of a limiting
instruction amounted to plain error.

{7 18} May further asserts that her trial counsel rendered ineffective assistance by
failing to request a limiting instruction regarding her prior felony OVi conviction.

{T 17} To reverse a conviction based on ineffective assistance of counsel, an
appeliant must demonstrate both that trial counsel's conduct fell below an objective
standarér of reasonableness and that the srrors were serious enaugh fo creats g
reascnable probability that, but for the errors, the result of the trial would have been
different. Strickland v. Washington, 466 U.S. 668, 688, 104 S.Ct. 2052, 80 L.Ed.2d 674
(1984), State v. Bradiey, 42 Ohio St.3d 136, 538 N.E.2d 373 (1888). Trial counsel is
entitled to a strong presumption that his or her conduct falls within the wide range of
reasaﬁab%e'assistance. Strickiand, 466 U.S. at 688,

{7 18} This court has repeatedly held that failing to request 2 limiting instruction
conceming a prior conviction does not automatically consiitute ineffective assistance of
counsel. Stafe v. Barksdale, 2d Dist. Monigomery No. 25320, 2013-Chic-2828, 9§ 31;
Bankston, 2d Dist. Montgomery No. 24192, 201 1-Ohio-8488, at § 28. “Courts have
determined that ‘debatable trial tactics do not constitute the ineffective assistance of
counsel or plain error, and a compstent aftorney could reasonably choose not to seek a
limiting instruction as a matter of trial strategy in order not fc highlight [a defendant's] prior
convictions.”™ Banksfon at 9 28, citing Stafe v. Kinney, 4th Dist. Ross No. 07CAZ998,
2008-Chic-4812. Moreover, based onthe evidence, we cannot conclude that the cutcome
of May's trial would have been different.

{% 18} May's first assignment of error is overruied.

THE COURKT OF APPEALS OF QHIO
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il. Maximum sentence

{1 20} May's second assignment of error states:

If the jury’s conviction under R.C. 4511.19(AX1) is upheld, the trial court's

failure to apply H.B. 86 to Ms. May resulted in 3 sentence that is contrary fo

law and void. |

{f 21} May asserts that she was entiled ic be sentenced under R.C.
2529.14{A)(3)(b), which sets a 36-month maximum prison term for 2 third-degree féiany
thatis not otherwise enumerated in R.C. 2828.14(A)(3)(a). May asseris that the maximum
five-year penalty in R.C. 4511.19 is irreconcilable with R.C. 2829.14(A)3) and that R.C.
2929.?4{5)(3} should have governed. May relies on State v. Owen, 2013-Ohio-2824, 995
N.E.2d 911 (11th Dist), which held:

1t cannot be disputed that these two siatutes are in irreconcilable conflict

since the maximum sentence authorized for a third degree felony OVl under

R.C.4511.1%(G)(1){e) is five years, while the maximum sentence allowed for

third-degree felonies, other than those listed in R.C. 2928, 14(A)3¥a), is

three years. Since these statutes are in conflict and both are specific in

nature, we hoid that, pursuant to R.C. 1.52, the later enacted statute, ie.

R.C. 2828.14(A)(3), pravails over R.C. 4511.19(GY1)(e)ii).
Owen gt § 29. '

{1 22} May was convicted of violating R.C. 4511.19(A)(1)(a), whic! prohibits 2
person from driving a vehicle “under the influence of alcohol, a drug of abuse, or &
combination of thermn.” A trial court is required to sentence such an offender undar R.C.

Chapter 2828, except as otherwise authorized or required by R.C. 4511 AHG 1)) to{e).
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R.C. 4511.18(G)(1).

{f 23} Both at the time of May's offense and now, a violation of R.C.
4511 19(A)X 1)) Is a third-degree felony if the offender has previously been convicted of
a felony OVI. R.C. 4511.18(G){1)(e). Unde’r R.C. 4511 19(G){(1)Xe)(}), the trial court Is
required to impese either (1) a mandatory prison term of one, two, three, four, or five years,
in accordance with R.C. 2928.13(G)(2), if the offender also is convicted of or also pleads
guilty to the specification in R.C. 2941.1413, or (2) a mandatory prison term of 60
consecutive days, in accordance with R.C. 2828 13(G)(2), if the offender is not convicted
of and does not plead guilty to that specification. The court may impose a prison term in
addition to the maﬁﬁatory prison term, however the cumulative total of a 60-day mandatory
prison term and the additional prison term for the offense may not exceed five years. R.C.
4511 19(G)(1)(e)(i). The court may also sentence the offender o 3 community conirol
sanction. id.

{7 24} Although the jury found that May had previously commitied a felony OVl
offense, the jury did not make (and was not asked to make) a finding under R.C.
2941.1413 that May, "within twenty vears of the offense, previously has been convicied of
or pleaded guilty to five or more equivalent offenses.” Accordingly, under R.C.
4511.18(G)Y(1){e)(1), the trial court was required o impose a B0-dzy mandatory prison term,
and it had the discretion o impose an additional prison term, with a maximum aggragate
sentence of five vears.

{1 25} R.C. 2828.13 also describes the penalties for a ih%rd—degrée felony OVi
offense. R.C. 2828.13(G) provides that if an offender is being sentenced fora third-degree

felony OV offense, the court shall impose upon the offender a mandatory prison f&rm, as
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follows:

(2} If the offender is being sentenced for a third degres felony OV offense

*** the court shall impose upon the offender a mandatory prison term of

one, two, three, four, or five years if the offender also is convicted of or also

pleads guilty 1o a specification of the type described in [R.C.] 2041 1413 ** *

or shall impose upon the offender a mandatory prison term of sixty days or

one hundred twernity days as specified in [R.C. 4511.19 (G){(1)(d) or (&)} * * *

if the offender has not been convicted of and has not pleaded guiity to a

specification of that typs. * * *

R.C. 2828.13(A) further states that if the offender is being sentenced for a third-degres
felony OVI offense, in addition to the mandatory prison term required by R.C.
2828.13(G)(1) or (2), the court may impose “an additional prison term as described in
division {B}{4} of section 2929.14 of the Revisad Code or a community conirol sanction as
described in division (G){(2) of this section,”

{1128} H.B. 86 revised the prison terms for third-degree felonies, as setforthin R.C.
2829.14. For certain stated third-degree felonies {(which do not include violations of R.C.
4511.19), the prison term may be 12, 18, 24, 30, 36, 42, 48, 54, or 60 months. R.C.
2828.14(A)(3)(a}. For all other third-degree felonies, the prisontermmaybe 8, 12, 18, 24,
30, or 38 months. R.C. 2928.14(A)}3}b). Thus, May's third-degree OV felony was subject
to a maximurmn of 36 months in prison. R.C. 2829.14(A)3)(b).

{T 273 R.C. 2829.14(B){4), which was referenced in R.C. 2828.13(A), specifically
addresses third-degree felony OV! sentencing. It provides:

if the offender is being sentenced for a third or fourth degree felony OV}
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offense under division (G){2) of section 2926.13 of the Revisad Code, the

sentencing court shall impose upon the offender a mandatory prison term in

accordance with that division. {n addition 1o the mandatory prison term, * * .

if the offender is being sentenced for a third degree felony OVi aoffense, the

' sentencing court may sentence the offender to an additional prison term of

any duration specified in division (A)(3) of this section. In either caseg, the

additional prison term imposed shall be reduced by the sixty or one hundred

twenty days impased upon the offender as the mandatory prison term. The

total of the additional prison term imposed under division {BX}4) of this

section plus the sixty or one hundred twenty days imposed as the mandatory

prison term * * * shali equal cne of the authorized prison terms specified in

division (A)(3) of this section for a third degree felony OVI offense. * * *.
(Emphasis added.)

{1 28} The State argues that R.C. 2929.14(B}(4) permits the frial court to impaose
a maximum sentence of five yéars for & third-dsgrse felony OVI offense, because the
stalute siates that the additional prison term may be any duration stated in R.C.
2828 14{A}(3}, including those mentioned in R.C. 2929.14(A)(3)(2). This reading of R.C.
2929.14(B)(4) Is inconsistent with the provision’s additional term that the total prison {erm
rmust equal one of the authorized prison terms specified in R.C. 2829.14(2){(3) “for a third-
degree felony OVl offense.” The permissible sentencing terms for a third-degree OVI
felony are set forth in R.C. 2828 14{A)3){b}, and the maximum sentence for that offense
is 36 months, not five years, in prison.

{7 23} Stated simply, under 4511.19(G)(1){e)(D, the trial court has discretion to
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impose an additional prison term for a third-degree felony OV! offense, with 2 maximum
aggregate sentence of five years. However, under R.C. 2828.13(A) and R.C.
2828.14(B}{4), the maximum aggregate sentence for 2 third-degree felony OV offense is
36 months, We agree with the Eisventh District that these provisions present an
irreconcilable conflict and that the recent changes and more lenient provisions in R.C.
Chapier 2929 must prevail. Owen, 2013-Ohio-2824, 895 N.E.2d 911 (11th Dist); R.C.
1.52.
1% 30} May’s second assignment of error is sustained.
fli. R.C. 2921.38(B) is Constitutiona)

{f 31} May's third assignment of error states:

Properly construed, R.C. 2921.38(B) does not apply 1o harmiess spit. If it

does, R.C. 2921.38(B) is unconstitutional on its face as overly broad and/or

as applied to Appeliant in this case where the spiting was expressive

conduct protected by the First Amendmenfto the U.S. Constitution, Art.1.,

{hio Const.

{9132} In her third assignment of error, May challenges the constitutionality of R.C.
2021.38(B), which provides: “No person, with ihien’f to harass, annoy, threaten, or alarm
-a law enforcement officer, shall cause or attermpt to cause the law enforcemnent officer to
come into contact with blood, semen, uring, feces, or ancther bodily substance by throwing
the bodily substance at the law enforcement officer, by expelling the bodily substance upon
the law enforcement officer, or in any other manner.” May contends that spit is harmless
and that R.C. 2621.38(B) is overbroad if it prohibils harmiless conduct, such as spitting.

May further asserts that her spitting was protected under the Sirst Amendment as an
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expression of her frustration znd dissatisfaction with her arrest and treatment by the police.

{1 33} As an initial matter, May failed to raise her constitutional challenges in the
trial court. “Failure to raise at the trial court level the issue of the constitutionality of a
statuie or its application, which issue is apparent at the time of trial, constitutes o waiver
of such issue.” Stafe v. Awan, 22 Ohio St.3d 120, 488 N.E.2d 277 (18886}, syllabus, quoctsd
by inre LA, 2d Dist. Montgomery No. 25078, 2012-Ohic-4973, 4. However, an appeliate
court may elect to consider waived constitutional challenges fo the apptlication of statutes
in specific cases of plain error or where the rights and interests involved may warrani it.
Inre LA at{4; Inre M.D., 38 Ohio 8t.3d 149, 151, 527 N.E.2d 288 (1988).

{7 34} Even if we were to consider May's constitutional arguments, we would find
they lack merit. Legislative enaciments enjoy a strong presumption of constitutionality, and
they will be upheld uniess proven, beyond a reasonable doubt, to be unconstitutional.
State v. Romage, Slip Op. No. 2014-Chio-783, § 7.

{1 35} To demonstrate facial overbreadth, the party challenging the law must show
that the statute's potential application reaches a significant amount of constitutionally
protected actlivity. Romage at § 8; State v. Winston, 2d Dist, Montgomery Mo, 23897,
2010-0hio-5381, 11 9. "In considering an overbreadih challengs, the court must decide
‘whether the ordinance sweeps within its prohibitions what may not be punished under the
First and Fourteenth Amendments.” Akron v, Rewiand, 87 Ohio St.3d 374, 387, 618
N.E.2d 138 (1993}, quoting Grayned v. Rockford, 408 U.S. 104, 115, 92 S.Ct. 2284, 33
L.Ed.2d 222 {1972).

{1 38} "[Clriminal statutes ‘that make unlawful 2 substantial amount of

constitutionally protected conduct may be held facially invalid even if they also have
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legitimate application.” Id., quoting Houston v. Hill, 482 U.S. 451, 459, 107 8.Ct. 2502,
2508, 96 L Ed.2d 388, 410 (1887). A defendant may challenge a statute as being faciaily
overbroad in violation of the First Amendment “with no raquirenient that the person making
the attack demonstrate that his own conduct could not be regulated by a statute drawn with
the required narrow specificity.” Broadrick v. Okiahoma, 4131).5. 601,612, 83 3.Ct. 25808,
37 L.Ed.2d 830 (1973); Stafe v. Marler, 2d Dist. Clark No, 2007 CA 8, 2005-Chio-2423,
§48.

{1 37} In Stafe v. Hammond, 2d Dist. Montgomery No. 24664, 2012-Chio-419, we
held that R.C. 2821.38(B) was not unconstitutionally vague. We rejected the defendant's
argument that R.C. 2821.38(B) forced her to guess whether the ‘other bodily substance”
it covers is saliva. We read R.C. 2821.38(B) to mean that the legisiature used the word
“another” indefinitely, as a catch-all, to mean “any other.” Hammond at 8. With that
interpretation, we found that the statute was not unconstitutionaliy vague, and we upheld
Hammond's conviction for harassment with a bodily substance based on Hammond's
spitting on 2 police officer.

{71 38} May asserts that R.C. 2821.38(B) criminalizes “expeliing a bodily substance
that is inherently threatening to the police officer.” She relies on the docirine of gjusdem
generis to argue that "another bodily substance” must be of the same kind as blood,
semen, uring, and faces (substances identified in the statute), all of which she asserts are
inherently threatening because they contain infectious bacteria or dangerous viruses. May
argues that, on its face, R.C. 2821.38(B) is overbroad because it ctherwisa covers saliva
and G{her non-inherently threatening bodily substances, such as eyelashes, skin, hair, and

ear wax. May asserts that her spitting on the officer was an sxpression of frustration,
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which was protected under the First Amendment.

{7 38} We reject May's suggestion that R.C. 2021 38(B) is constitutionally
overbroad. The language of the statute reflects an intent to prohibit harassment of 2 law
enforcement officer by means of bodily substances. On its face, the statute does not
. require physical harm to the officer, and we glean no legislative intent to limit R.C.
2921.38(B) to bodily substances that may arguably cause physical harm. Moreover, we
disagree with May’s suggestion that an individual, such as May, has a First Amendment
right to throw, expel, or otherwise cause another person to come into contact with that
individual's bodily substances when the intent is to harass, annoy, threaten, or alarm the
other person.

17 40} May’s third assignment of error is ovaerruled.

V. Jury Instruction Regarding Drug of Abuse

{§ 41} May's fourth assignment of error states:

The trial court erred and/or abused its discretion, denying Appellant a fzir trial

by failing to require that the State prove that her driving was impaired by the

combination of alcoho! consumed and taking the prescribed medication.

{1 42} In her fourth assignment of errer, May claims that the trial court erred in
insi;ucting the jury that Cymbala is a drug of abuse and that she could be found guilty of
driving under the influence of a drug of abuse when there was no evidence that May's
taking of the prescription drug caused any impairment.

{7 43} Before the court instructed the jury, defense counse! obiected to the trizl
court’s Eactusioﬂ of the phrase “drug of abuse, ora combinétidn of them” in its definition of

the QV! charge. Defense counsel argued that while May admitted to using Cymbalta with

THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT




17

aleohal, there was no evidence about the effecis of Cymbalta. The trial court rejected
defense counsel's objection and instructed the jury that, before finding May guilty of OVi,
it must find beyend a reasenébie doubt that May “did oberaie any vehicle within the State
of Chic when at the time of the operation the Defendant was u;xﬁer the influencs of
alcohol, a drug of abuse, or a combination of them * * *. The court instructed the jury that
Cymbalta is a “drug of abuse.”

{T 44} A "drug of abuse” means "any controlled substance, dangerous drug as
defined in section 4728.01 of the Revised Code, or over-the-counter medication that, when
taken in quantities exceeding the recommended dosage, can result in impairment of
judgment or reflexes.” R.C. 4511.1B1(E); R.C. 4508.01(L). A “dangerous drug” includes
any drug which may be dispensed only upon a prescription. R.C. 4729 01(F)(1)(a) and {b}.

{T 45} May correctly argues that R.C. 4511, 19(A)(1)(a) requires the State “to do
more than prove impairment in a vacuum.” Cleveland v. Tumer, 8th Dist. Cuyahoga No.
89183, 2013-Ohio-3145, ] 13. For example, in Tumer, the Eighth District reversed a
defendant's conviction for driving under the influence where there was avidence that the
driver was impaired, but there was no evidence that the driver had ingested alcohol or a
drug of abuse. /d. (insufficient evidence that des‘ehdant ingestad drug of abuse where no
drugs were found and defendant did not identify the medication he may have taken).

{] 48} We agree with May that, when a prosecution under R.C. 4511.19(AX1)(a)
i3 based on driving under the influence of medication, the State must do more than simply
present evidence that the defendant has taken the medication and shows signs of
impairment. The United States Food and Drug Administration has approved more than a

- thousand prescription drugs (which are “drugs of abuse” under Ohio law), all of which may
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have any number of different side effects. See Full FDA Prescription Drug List,
hitp/lwww medilexicon.com/drugsearch.php?z=true {accessed Mar. 10, 2014);
Drugs@F DA, hitp/Avww. accessdata. fda gov/scripts/cder/drugsatidalindex. cfm (accessed
Mar. 10, 2014). Not all side effects invoive the impairment of judgment or reﬂexés.
Although some medications may be familiar to some jurors, the various physiclogical
effects of different medications is outside the common knowledge of most jurors and many
trial judges.

{1 47} The essence of R.C. 4511.18(A)(1){a) is to prohibit impaired driving while
under the influence. ltis certainly not intended to criminalize the operation of a vehicle by
a peéson taking a cholesterol or biood pressure medication, let alone an anti-narcoleptic
or ADHD prescription, unless that drug negatively influences the defendant's driving
abilities. And inmany situations, especially those involving prescription drugs, this canonly
be proved by direct testimony linking the influsnce of the drug to the driving. This cou'id be
established through the testimony of an expert who is familiar with the potential side effects
of the medication, or perhaps of & layperson (such as a friend or family member) who
witnessed the sffect of the particular drug on the defendant-driver.

i 43} We therefore conclude that, in order to establish a violation of R.C.
4511.18{A} 1){a) based on medication, the Sj:afte miust also present some evidence (1) of
how the particular medication actually affects the defendant, see Stale v. Sheppeard, 2d
Dist. Clark No. 2012 CA 27, 2013-0hio-812, §] 55 (defendant and his wife tastified that
defendant took Ambien® to help him sleep), and/or (2) that the particular medication has
the poteniial to impair a persan’s judgment or reflexes. Without that information, the jury

has no means io evaluats whether the defendant's apparent impairment was due to his or
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her being under the influence of that medication.'

{11 48} We emphasize that the State is not required to support its case under R.C.
4511.19(A)(1)(a) with evidence of the exact amount of alcohol or the drug of abuse that
was consumed or ingested by the defendant. It is often the case that, upon initiating a
traffic stop, a police officer detects an odor of an alcoholic beverage on the driver and there
is no available evidence as io the exact amount that the defendant consumed. However,
as noted by the Ohio Suprems Court, “aimost any lay witness, without having any special
qualifications, can testify as to whether a person was intoxicated.” Columbus v. Mulfins,
162 Ohio St. 418, 421, 123 N.E.2d 422 (1954), see also State v. Zentner, Sth Dist. Wayne
Mo. G2CA0040, 2003-Ohio-2352, § 18, State v. Delong, 5th Dist. Fairfield No. 02CA35,
2002-Chio-5288, § 80. in all cases, a jury must determine, based on totality of the
evidence, whether the defendant was driving under the influence of aloohoe!l and/or a drug
of abuse. |

{f1 50} In this case, May admitted to Officer McDonald that she had drunk two 16-
ounce Milwaukee's Best Lite beer and that she took 60 mg of Cymbaita for pain and
depression. There was no evidence in the record that Cymbalia is a prescription drug, of
how Cymbalta affected May, or that Cymbalta alone or in conjunction with aicohol could
cause May's judgment or reflexes to be impaired. Accordingly, there was insufficient
evidence to support a finding that May was driving under the influence of a drug of abuse

(Cymbaita), alone or in combination with alcohol (beer). Accordingly, the trial court erred

' This requirement does not extend to violations of R.C. 4511 JASEM D,
since these are per se violations based on the legisiature’s implicit determinations
that specific concentrations of specific drugs negatively influence driving.
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when it instructed the jury that Cymbalta was a drug of abuse and that before finding May
guilty of OV, it must find beyond a reasonable doubt that May operated a vehicle while
under the influence of “alcchol, 2 drug of abuse, or a gombinaéon of them.”

{9 84} The State argues that since there was overwhelming evidence that May was
driving under the influence of alcohol, any error in instructing the jury regarding the

‘influence of Cymbalta alone or in combination with alcohol was harmless. The State
contends that since May could not have been convicted of driving under the influence of
a drug of abuse, its mention was superﬁuaus in a statute that contains the disjunctive "or.”
May suggests, on the other hand, that the court's instruction that Cymbalta was a drug of
abuse might have led the jury to speculate that May had driven under the influence of
Cymbalta and to convict her on that basis.

{7 52} The essential concept of R.C. 4511.18(A)(1)(a) is a prohibifion of the act of
operating a vehicle while being negatively influenced by some substance (as opposed fo,
for example, a mental or physical condition). Thus, pursuantto Stafe v. Gardner, 118 Chio
S$t.3d 420, 2008—0%1&@—2787; 889 N.E.2d 995, the jury does not have {o necessarily be
unanimous as to the means (i.e., alcohol, a drug, or a combination of them) by which the
offense was committed.

{f 53} Federal courts have held that when a jury is instructed as to multiple means
oy which thé offense was commitied, one of which is invalid, 2 general verdict of conviction
is ot automatically set aside due to the erroneous instruction. Hedg,befﬁ v. Pulido, 555
U.8. 57, 128 S.Ct. 530, 172 L.Ed.2d 388 {2008). See also Stafe v. Fry, 125 Ohio St.3d
163, 2010-Ohio-1017, 926 N.E.2d 1239, § 48 (addressing an error in the indictment of one

ossible underlving offense). Rather, the error is considered under 2 harmiess error
b=
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anaiysis. /d. For example,vin State v. Donovan, Case Nos. 11-1843, 11-2055, 11-2183,
11-2450, 539 Fed.Appx. B48, 653 (6ith Cir.rsept. 9, 2013}, one co-defendant argued that
his conviction for conspiracy io distribute controlled substances should be reversed,
because the frial court erroneously instructed the jury that Viagra® was & controlled
substance. The trial court found the erroneous instruction o be harmiess, stating:
A}thaugh the jury instructions incorrectly stated that Viagra is a controlled
substance, thay also correctly stated that marijuana, cocaine, ecstacy, and
Vicodin are controlled substances. Thus, if the jury convicted [co-defendant]
of conspiring to distribute any of these, his conviction should stand. Under
this analysis, [co-defendant’s] argument fails because, as explained abovs,
he was not implicated by the evidence presented at trial regarding Viagra.
He does not identify one instance at trial where evidence connected him to
the trafficking of Viagra. Rather, evidence concaring [his] participation in
the * * * conspiracy focused only on marijuana and cocaine. For these
reasons, the instruction, while erronescus, does not warrant reversal of his
convictions.
id. at 8653. Compare U.S. v. Kurlemann, 738 F.3d 438 (8th Cir.2013) (ury instruction

erroneously allowing “half-truths” as an alternative means of violating false statements

"y

statute was not harmless where that theory was “front and center” during the trial, including
closing arguments}.

{3 54} Under the particuier facts of this case, we conclude that the trial court's
erroneous instructions regarding Cymbalta was harmiess.  The State presenied

overwhelming evidence that May drove her vehicle while under the influence of alcohol.
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May's driving was erratic prior to the traffic stop, and her appearance, her combative and
disruptive behavior toward the officers, her refusal to take sobriety tests, and the
“exceedingly strong” odor of an alcoholic beverage all indicated that May was driving under
thé influence of aicchol. May admitted o S‘ae police that she had consumed two 16-ounce
beers. In addition, the festimony and counsels’ arguments did not emphasize the
consumption of a drug of abuse. The State’s opening and closing arguments did not
mention Cymbalta; instead, the Stale repealedly asseried that the evidence established
that May had driven under the influence of aicohol. Accordingly, we conclude that,
although the trial court should have excluded “drug of sbuse” and Cymbalta from its jury
instructions, the inclusion of those instructions did not affect May's conviction undar R.C.
4511.18{A)(1){a). Any error in the court's jury instructions was harmiess beyond a
reasonable doubtl.

{5 88} May's fourth assignment of error is overruled.

Y. Conclusion

{9 58} The irial court’'s prison sentence will be reversad and the matter will be
remanded for resentencing on that issue. In ail other respects, the trial court’s judgment
will be affirmed.
DONCVAN, J., concurs.
Hall, Jd,, concu,fring:

{1 57} | agree with the disposition of the assignmenis of error in this appeal. | write
separately 1o express my disagreement with the foliowing senience: "We agree wit

{appeliant] that, when a prosecution under R.C. 4511, 18(A)(1){a) is based on driving under
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the influence of medication, the State must do more than simply present evidence that the
defendant has taken the medication and shé@s signs of impairment.” {supra § 48). And |
disagree with the determination that “in order to establish a violation of R.C.
4511.18(A){(1)(a) based on medication, the State must also present some evidence (1) of
how the particular medication actually affects the defendant * * * andfor (2) t?*zat the
particular medication has the potential to impair 2 person’s judgment or reflexes.” (supra
T 48), Neither comiment is necessary {o our disposition of this case because we conclude
that "[i}he State presented overwhelming evidence that May drove her vehicle while under
the influence of alcohol.” {supra  54). With that conclusion, discussion of the evidence
required to show impairment by medicine or drugs is dicta. Moreover, | don't agree with
gither quoted siatement. it just depends.

{fi 88} For purpasesiof this discussion, | recognize that the term “medication” is used
in 7] 46 and § 48, but the legal standard for sufficiency applies to any “drug of abuse,”

* ¥ ¥

which includes "any controlled substance, dangerous drug , Of over-the-counier
medication that, when taken in quantities exceeding the recommended dosage, can resuit
in im;;aé;meni of judgment or reflexes.” R.C. 4506.01(L). In my view, all that is necessary
is evidence that the offender consumed a drug and thai his or her faculties were
appreciably impaired:

In order fo prove that appellant was under the influence of a drug of
abuse, appeliee was required o prove that appellant’s “faculties were
appreciably impaired” by the consumption of a drug of abuse. Siafe v.

L owman (1982), §2 Ohio App.3d 831, 838. In the prosecution of an offense

under this provision, the amount of a substance in the appellants body is
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only of secondary interest. See City of Newark v. Lewis {1888), 40 Ohio

St.3d 100, 104. "itis the behavior of the defendant which is the crucial issue.

*** The test results [of presence of a drug in blood], if probative, are merely

considered in addition to all other evidence of impaired driving in a

prosecution for this offense”

State v. Dixon, 12th Dist. Clermont No. CA2001-01-012, 2007-Ohic-5189 § 15.

{9 88} In Dixon, the evidence was found to be sufficient where the defendant
exhibited clues of impairment on two admissible field-sobriety tests, he had bioodshet
eyes, an officer discovered marijuana on the defendant’s person, and !a&eratcry results
of a urine sampie indicated that the defendant had consumed marijuana. The avidence
was sufficient even though no expert evidence was submitted by the State fo correlate the
~amount of metabolite with timing of ingestion or a level of impairment. Other cases
supporting this notion include Stfafe v. Dearth, 4th Dist. Ross MNo. 09CA3122,
2010-Ohio-1847 (finding that evidence was sufficient where trooper observed defendant
drive off the roadway, his eyes were glassy and bloodshot, frooper detected strong odor
of burnt marijuana from the vehicle and defendant, and defendant performed badly on
various physical-coordination tests) and Stafe v. Sfrabler, 9th Dist Summit No. 23003,
2008-Ohio-5711 {finding sufficlent evidence where a lay witness observed the defendant
with difficulty walking, fumbling with his keys, mumbled speech and cloudy eyes; deputy
encountsred the defendant at a local store appearing disoriented with bloodshot eyes and
diﬁicgii*y producing his‘ license; the defendant indicated he was using prescription
methadone, produced a prescription bottle, performed badly on fleld-sobriety tests, and

urine testad positive for methadone although there was no determination of what level). We
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also previously addressed the issue in Stafe v. Gifleland, 2d Dist. Champaign No. 2004 CA
1, 2005-Chic-0658. There an officer observed the defendant driving erratically. Gilleland
was described as “disoriented and having glassy eyes and a demeanor which indisated he
was under the influence of drugs.” /d. at ] 18. "[NJumerous empty or near empty botties of
prescription drugs” that had been filled that dvay were found in his car? fd. a1 9 2. Gillsland
argued that without a blood test or the performance of field-sobriety {ests there was
insutficient evidence offered from which a jury could conclude he was guilty. We disagreed.
We did not adopt a rule that evidence of the drugs’ ability to impair was necessary.

{7 60} A different result is appropriate where there is no evidence about what, if any,
drug, medicine, or substance the defendant consumed no matier how impaired. In Stafe
v. Collins, Sth Dist Wayns No. 11CAQ027, 2012-Chio-2238, officers testified at length
regarding Collins’ impaired condition and gave their respective opinions that he was under
the influence gf some sort of illegal narcotic or drug. But there was no evidence that he had
ingested any particular drug, medicine, or substance. Accordingly, the court found the
evidence insufficient.

{71 613 When prosecuting a case of ':mpakmerst by a drug of uricertain or debatabls
ability o impair ong’s faculties, it might behoove the State io present some e\}édence ofthe
drug’s influence on human functionality. But we should not endorse a blanket rule on the
subject when the issue is not before us. -

{7 62} With the exceptions | have noted, | concur.

*We did not identify the nature of the drugs in our opinion, and we therefore
do not know whether such evidence was presented in the trial.
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IN THE COURT OF APPEALS FOR MONTGOMERY COUNTY, OHIO

STATE OF CHIO

Plaintifi-Appeliee : C.A CASE NO. 25359
V. : T.C. NC. 11CR2051
DONNA L. MAY : FIMAL ENTRY
Defendant-Appellant

..........

Pursuant to the opinion o? this court rendered on the 11thday of _April 201 4
the trial court’s four-year prison sentence for violating R.C. 4511.18(A){1)(a) is raversad, and
the matter is remanded for resentencing in accordance with R.C. 2929.13(A) and R.C.
2928.14(B)4). In all other respects, the trial court's judgment is affirmed.

Costs to be paid as stated in App.R. 24.

Pursuant to Ohio App.R. 30{A), itis hereby ordered that the Clerk of the Montgomery
County Court of Appeals shallimmediately serve notice of this judgment upon all parties ;md

make a note in the docket of the mailing.

Jr/ <o~

JEFFREVE/FROELICH, Presiding Judge
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MARY E.DONOVAN, Judge -
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MICHAEL T. HALL Judge

Copies mailed to:

Andrew T. French

Assistant Prosecuting Attorney
301 W. Third Street, 5* Floor
Dayton, Ohio 45422

Robert L. Mues

A Mark Segreti, Jr.

1105 Wilmington Avenue
Dayton, Chic 45420

Hon. Barbara P. Gorman
Common Pleas Court

41 N. Perry Street
Dayton, Chio 45422
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IN THE COURT OF APPEALS FOR MONTGOMERY COUNTY, OHIOC

STATE OF OHIO

Plaintiif-Appellee : C.A. CASE NO. 25359
V. : : T.C. NO. 11CR2051
DONNA L. MAY : {Criminal appeal from

Common Pleas Court)
Defendant-Appellant

DECISION AND ENTRY

Rendered onthe 27th day of _ June | 2014.

ANDREW T, FRENCH, Atty. Reg. No. 0068384, Assistant Prosscuting Atlorney, 301 W.
Third Street, 5" Floor, Dayton, Chio 45422

Attorney for Plaintiff-Appeliee
ROBERT L. MUES, Afty. Reg. No. 0017448 and A. MARK SEGRETI, JR., Atly. Reg. No.

0008108, 1105 Wilmington Avenue, Dayion, Ohioc 45420
Attorneys for Defendant-Appellant

PER CURIAM:

This matter is before the Court on Donna L. May's application for partial
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feconsidéfation and for clarification of our April 11, 2014 Opinion and Judgment, which
affirmed her convictions for operating a vehicle while under the influence of alcohol, a drug
of abuse, or a combination of them (with a prior OV {felony), harassment with bodily
substance, and endangering children. May asks us fo reconsider and clarify our Opinion
that R.C. 2921.38(B), governing harassment of a law enforcement officer with a bodily
substance, i3 not unconstitutionally overbroad.

“The test generaﬁy applied upon the filing of a motion for reconsideration in the court
of appea!é is whether the motion calls to the attention of the court an obvious error in its
decision, or raises an issue for consideration that was eithar not considered at all or was
not fully considered by the court when it shouid have besen.” Sfate v. Bradiey, 2d Dist.
Champaign No. 06CA31, 2008-Ohio-720, § 2, quoting Columbus v. Hodge, 37 Chio
App.3d 68, 523 N.E.2d 515 (1887).

According to the State's evidence, Police Officer Amy Simpson initiated a traffic stop
afier observing “very erratic” and "abrupt” driving by May. May appeared to be intoxicated,
and she was belligerent, combative, verbally abusive, and yelled obscenities. She was
placed in Simpson’s cruiser. May's threats to kick out the cruiser's door and window led
Officer Simpson and Officer John Garrison, who had come to assist Officer Simpson, o
place a hobble on May, which restrained May's feet. While the hobble was being placed,
May spat on Officer Garrison and, when attempting to spit on hirm again, hersslf.

As a result of her spitting, May was charged with violating R.C. 2921.38(B)}, which
provides: "No person, with intent to harass, annoy, threaten, or alarm a law enforcement
officer, shall cause or attempt to cause the law enforcement officer to come into contact

with blood, semen, uring, feces, or another bodily substance by throwing the bodily
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substance at the law enforcement officer, by expelling the bodily substance upeﬂ‘ the law
enforcement officer, or in any other manner.”

May's third assignment of error challenged the constitutionality of R.C. 2921.38(B).
She contended that spit is harmiess and that R.C. 2921.38(B) is overbroad if it prohibits
harmless conduct, such as spitting. May further asserted that her spitting was protected
under the First Amendment as an expression of her frustration and dissatisfaction with her
arrest and treatment by the police. We overruled the assignment, stating:

As an initial matter, May failed to raise her constitutional challenges

in the trial court. “Failure to raise at the trial court level the issue of the

constitutionality of a statute or its application, which issue is apparent at the

time of trial, constitutes a waiver of such issue.” Stafe v. Awan, 22 Ohio

5t.3d 120, 488 N.E.2d 277 (1986), syllabus, quoted by in re LA, 2d Dist.

Montgomery No. 25078, 2012-Ohio-4873, § 4. However, an appellate court

may elect to consider waived constitutional chalienges to the application of

statutes in specific cases of plain error or where the rights and interests

invoived may warrant it {n relA atq4; Inre M.D., 38 Ohio St.3d 149, 151,

527 N.E.2d 286 (1988).

Even if we were to consider May's constitutional arguments, we wouid

find they lack merit. Legislative enactments enjoy a strong presumption of

constitutionality, and they will be upheld unless proven, beyond a reasonabie

doubt, to be unconstitutional. Staie v. Romage, Stip Op. No. 2014-Ohio-783,

17, |

To demonstrate facial overbreadth, the party challenging the law must
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show that the statute’s potential application reaches a significant amount of
constitutionally protected activity. Romage at § 8; State v. Winston, 2d Dist.
Montgomery No. 23897, 2010-Ohio-5381, 9 9. “In considering an
overbreadth challenge, the court must decide ‘whether the ordinance sweeps
within its prohibitions what may not be punished under the First and
Fourteenth Amendments.” Akron v. Rowlfand, 67 Ohio St.ysd 374, 387, 818
N.E.2d 138 (1893), quoting Grayned v. Rockford, 408 U.S. 104, 115, g2
5.Ct. 2284, 33 L.Ed.2d 222 (1972).

“Clriminal stétutes ‘that make unlawfu! a substantial amount of
ccnstituéignal%y protected conduct may be held facially invalid even if they
also have legitimate application.” /d., quoting Housfon v. Hill, 482 1 S. 451,
458, 107 8.Ct. 2502, 2508, 6 L.Ed.Zd 388, 410 (1987). A defendant may
challenge 2 statute as being facially overbroad in violation of the First
Amendment ‘with no requirement that the person making the attack
demonstrate that his own conduct could not be regulated by a statute drawn
with the reguired narrow specificity.” Broadrick v. Oklahoma, 413 U.S. 601,
612, 93 5.Ct. 2908, 37 L.Ed.2d 830 (1973); State v. Marler, 2d Dist. Clark
No.2007 CA 8, 2008-Chio-2423, § 48. |

in Stafe v. Hammond, 2d Dist. Montgomery No. 24664, 2012-Ohio-
418, we held that R.C. 2821.38(B} was not unéen&tituiicnany vague. We
rejected the defendant's argument that R.C. 2924 .38(B) forced her to guess
whether the “other bodily substance” it covers is saliva. We read R.C.

2921.38(B) to mean that the legislature used the word “another” indefinitely,
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as a catch-all, to mean “any other” Hammond at § 9. With that
interpretation, we found that the statute was not unconstitutionally vague,

and we upheld Hammond's conviction for harassment with a bodily
substance based on Hammond's spitling on a police officer,

May asserts that R.C. 2821.38(B) criminalizes “expeliing a bodily
substance that is inherently threatening to the police officer.” She relies on
the doctrine of ejusdem generis to argue that “another bodily substance”
must be of the same kind as blood, semen, urine, and feces (substances
identified in the statute), all of which she asserts are inherently threatening
because they contain infectious baéteria or dangerous viruses. May argues
that, on its face, R.C. 2921.38(B) is overbroad because i ctherwise covers
saliva and other non-inherently threatening bodily substances, such as
eyelashes, skin, hair, and ear wax. May asserts that her spitting on the
officer was an expression of frustration, which was protected under the First
Amendment.

We reject May's suggestion that R.C. 2921.38(B) is constitutionally
overbroad. The language of the statute reflects an intent to prohibit
harassment of a law enforcement officer by means of bodily substances. On
its face, the statute does not require physical harm to the officer, and we
glean no legislative intent to limit R.C. 2921.38(B) to bodily substances that
may arguably cause physical harm. Moreover, we disagree with May's
suggestion that an individual, such as May, has a First Amendment right to

throw, expel, or otherwise cause another person to come into contact with
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that individual's bodily substances when the intent is to harass, annoy,

threaten, or alarm the other person.

State v. May, 2d Dist. Montgomery No. 25359, 2014-Ohio-1542.

in her application for reconsideration, May emphasizes that her spitting on a police
officer was an expression of protest, which did not threaten the police officer and did not
| interfere with or obstruct police functioning. May suggests that R.C. 2921 .38(B) should be
construed narrowly to apply only to inherently threatening bodily substances. She states:
“Admittedly, the right to free speech is not absolute but neither is the poiice privilege to
conduct thelr legitimate activities without non-physical abuse.”" May asserts that her
spitting, while aﬂnéying to the police officers, was non-threatening conduct that musi be
tolerated by the police, much like profane speech.

We have no quarrel with May's contention that the First Amen‘dment protects “a
significant amount of verbal crﬁicism and challenges directed at police officers.” Housion
v. Hill 482 U.S. 451, 481, 107 S.Ct. 2502, 968 L.Ed.2d 398 (1987). However, we disagree
with her contention that intentionally spitting on a police officer is a “simple expressive act”
that is not "physically intrusive.” “ISlpitting on another can be an imerfergme with the
physical integrity of the victim that is comparable to striking, slapping, etc.” and, thus, can
be offensive physical contact, Oregon v. Keller, 40 OreApp. 143, 148, 584 P .2d 1 250,
1252 (1879); see aiso United States v. Frizzi, 491 F.2d 1231, 1232 (1st Cir.1974)
{"Although minor, [spitting in a person's face] is an application of force 1o the body of the
victim, a bodily comac?intenﬁonaliy highly offensive.™; New York v. Simmons, 42 Misc.3d
462, B76 N.Y.8.2d 837 (2073} (infentionaily spitting in police officer's face was offensive

physical contact).
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May's intentional spitting on Officer Garrisen may have been a result of her
frustration and an attempt to protest her treatment by the police. However, we find no
basis fo conclude that the First Amendment permitted her to exp*eas tm:se feelings by
intentionally engaging in offensive physical contact, i.g., spitting on a police officer. We
find no obvious emror with our conclusion that R.C. 2821.38(B) is not unconstitutionally
overbroad by including saliva within its meaning of “another bodily substance.”

May's application for reconsideration and dlarification is DENIED.

Y.<

F?«;‘iﬂfEZFROF LICH, Presxdmg Judge

Mo, €. D

MARY E. fowovm Judge

kool TEHIY

MICHAEL T. HALL, Judge

IT1S SO ORDERED.

Copies mailed to:

Andrew T. French
Robert L. Mues

A. Mark Segreti, Jr.

Hon. Barbara P. Gorman
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