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STATEMENT OF FACT

This is an appeal from the Decision and Order of March 7, 2014 by the Board of Tax

Appeals assessing responsible party tax liability against Susan Cruz for unpaid sales taxes of

Cruz-Samsa Corporation because she was the president and majority shareholder. The

Department of Taxation had mad.e a number of assessments against Cruz-Samsa Corporation for

unpaid sales taxes. The Department sought responsible party liability against Susan Cruz.

Susan contested that she was not a statutoiy responsible party, and alleged the Corporation had

never received notice of the Department's assessments to be able to contest them, or to allow the

Department to enforce them against her. In her Memorandum Susan Cruz speculated that

service might have been to the same Eastlake, Ohio address where the Department sent process

in aid of execution. Susan Cruz attached to her memorandum a number of exhibits. There was

an affidavit from her that there had been no service upon the Corporation, for whom she was the

statutory agent for service, and that a non-employee minority shareholder previously responsible

for the sales tax returns had resigned prior to any assessment. Among the exhibits were the

incorporation papers, the resignation letter, and the court dockets showing the address used in

aid of execution.

The Commissioner held that Susan Cruz was a responsible party, and held "The

petitioner also argues that assessment against the company is invalid due to lack of service

against the company. This is an attacked [sic] on the validity of the underlying corporate

assessments. Under Rowland v. Collins ( 1976), 48 Ohio St.2nd 311, the objection cannot be

considered. The present petitioner may not challenge the merits of the assessment against the

corporation in a proceeding under 5739.33." On appeal to the Board of Tax Appeal, Susan Cruz



again raised the issue that the failure of the Department to serve the Corporation was a defense

to her paying an invalid assessment as a responsible party. The Board responded "the

Commissioner rejected the argument as not being properly raised; instead, he asserted that such

argument should've been made in a proceeding challenging the underlying assessments

themselves. 'vN'e agree. Rowland v. Collins (1976), 48 Ohio St.2nd 311. Moreover, we find that

service on Mr. Sampson was sufficient, as it was 'reasonably calculated to give notice of the

assessment and allow the taxpayer to present his objections.' Castallano v. Kosydar (1975), 42

Ohio St.2d 107, 110." Susan Cruz now brings appeal solely on the issue of her right to raise the

issue of service of process upon a corporation in a responsible party suit.

ARGUMENT

ISSiJE. WI-IERE THE PRESIDENT OF A CORPORATION IS FOLTND TO HAVE
CONTROL OVER ALL ASPECTS OF A CORPORATION, INCLUDING BEING
STATUTORY AGENT FOR SERVICE OF PROCESS AGAINST THE CORPORATION,
THAT PRESIDENT HAS STANDING IN CONTESTING PAYMENT AS A RESPONSIBLE
PARTY TO RAISE THE ISSUE THAT THE CORPORATION WAS NEVER PROPERLY
ASSESSED BY FAILURE OF SERVICE OF PROCESS, AND ANY LIABILITY ALLEGED
AGAINST THE CORPORATION AND NOW SOUGHT FROM HER WAS NULL AND
VOID.

Susan Cruz raised the issue on appeal to the Board that she could not be held derivatively

liable for a corporate tax obligation assessed without service or other notice to the corporation.

The Board responded "Appellant also asserted in her petitions that the underlying sales tax

assessments against Cruz-Samsa Corporation were invalid due to lack of proper service on the

Corporation. In her memorandum in support of her petitions she argued that service on the

minority shareholder of the Corporation, (Mark Samsa) was improper, because she was the

statutory agent for the Corporation. The Commissioner rejected the argument as not being

properly raised; instead, he asserted that such argument should've been made in a proceeding
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challenging the underlying assessments themselves. We agree. Rowland v. Collins (1976), 48

Ohio St.2nd 311. Moreover, we find that service on Mr. Sampson was sufficient, as it was

'reasonably calculated to give notice of the assessment and allow the taxpayer to present his

objections.' Castallano v. Kosydar (1975), 42 Ohio St.2d 107, 110." Decision and Order,

footnote 1, p.2.

The Commissioner and the Board both held Rowland v. Collins (1976), 48 Ohio St.2nd

311 determinative that there is no right in a responsible party to challenge the underlying

judgment the party is expected to pay. The Commissioner and Board misstates Rowland.

Rowland was not a case wherein a responsible party contested whether the corporation had

notice. Rowland stands for the proposition that a responsible party's liability in a responsible

party proceeding is "derivative in nature" and "[t]he separate identities of corporation and officer

are thus irrelevant in this context. Once the assessment against the corporation becomes

conclusive by the failure to present objections thereto the officer is bound by the oscitancy of his

corporation." Rowland, p. 313. Oscitancy implies more than merely sitting upon one's rights

when called to respond, it implies yawning upon one's rights.

Failure to perfect service is not an objection implicating oscitancy. Failure to perfect

service alleges one was never called upon to act. It is black letter law that notice and an

opportunity to be heard is a basic constitutional right; lack of notice and an opportunity to be

heard is an objection to the jurisdiction of a tribunal; as a jurisdictional objection, it may be

raised at any time.

While the proper standing to raise the objection may be a matter for dispute in some

cases, in the present case Susan Cruz's standing is admitted by the Board. "[A]s president and



majority shareholder appellant was clearly in a position of control over all the Corporation's

activities, including its fiscal responsibility." [emphasis added], Decision and Order, pp. 3-4.

Cruz was uncontestedly the agent for service of process, and also had the authority to respond on

behalf of the corporation. Therefore, as having a derivative liability based on her control over

all the corporation's activities, Cruz has standing to challenge the corporate liability based. on

lack of notice and opportunity to be heard.

The Commissioner had refused to address whether there was service or not, but the

Board did. In arguing failure of service Susan Cruz is helped significantly by the finding of the

Board that service had not been upon the Corporation per se, but upon a minority shareholder.

The Board stated "In [Susan Cruz's] memorandum in support of her petitions, she argued that

service on the minority shareholder of the Corporation (Mark Samsa) was improper because she

was a statutory agent for the Corporation ***[W]e find that service on Mr. Sampsa was

sufficient, as it was ' reasonably calculated to give notice of the assessment and allow the

taxpayer to present his objections' Castallano v. Kosydar (1975), 42 Ohio St.2d 107, 110."

Decision, fn. 1, p. 2.

The case law cited by the Board was off-point. Castellano v. Kosydar never stated that

service other than by the statutes was proper, nor did it hold or even support the proposition that

service upon a minority shareholder was sufficient. The argument by the responsible party in

Castellano v. Kosydar was that the statute was wrong to allow service by certified mail at a

correct home address where service was received by others on behalf of the addressed

responsible parties. In one case the wife received on behalf of the husbaiid, in the other the

father received on behalf of the son. Castellano v. Kosydar; p. 687. The Coui-t held such

4



certified mail service at a responsible party's home, even though signed for by others "is

reasonably calculated to give notice of the assessment and allow the taxpayer to present his

objections." Page 689. But what "is reasonably calculated to to give notice" of a tax

proceeding in Ohio is defined by statute. The Castellanos were objecting to the certified mail

notice allowed under the statute. Susan Cruz does not, like the Castellanos, dispute that the

statute as written denied her an opportunity to respond. Susan Cruz alleges it was the

Department's failure to follow the statute as written that denied any opportunity to respond.

Ohio's R.C. 5703.37(B)(1) requires service upon the Corporation by personal service or

certified mail; only if the certified mail is returned for an undeliverable address, and after

reasonable inquiry, may the Commissioner consider service complete. Where certified service is

returned for another reason service is con7pleted by resending by ordinary mail. R.C.

5703.37(B)(2). There is a presumption that, where certified service fails other than for an

undeliverable address, subsequent ordinary service which was mailed was received. R.C.

5703.37(B)(1)(b). Where the presumption of service is disputed, the Corporation bears the

burden of proving by a preponderance of the evidence that the address to which notice was sent

was not an address which the corporation was "associated with" at the time of service. R.C.

5703.37(C)(1). An address "associated with"'the Corporation is statutorily defined as one where

the Corporation was residing, receiving legal documents, or conducting business or had

conducted business. For such service to suffice, the Corporation.'s agent or the Corporation's

"affiliate" had to be conducting business at the address when the notice was mailed. A person is

an "affiliate" if he owned or controlled at least 20 percent of the stock. R.C. 5703.37(C)(1)

Since it is admitted that the mailing was not made to the Corporation at its address, or to
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the Corporation's statutory agent, then it could be served at any address where the business of the

Corporation was formerly and is presently being conducted if received by one owning 20

percent or more of the voting rights of the Corporation.

It was not until the Decision of the Board that the fact was established service was made

on a minority shareholder, Mark Samsa. Simultaneously, the Board recognized Mark Samsa no

longer had a role or control of operations of the Corporation. As noted at footnote 2, page 3 of

the Board's Decision and Order, " The statutory transcript contains a notarized statement by

appellant stating that: 'I am the majority shareholder of Cruz-Samsa Corp., an Ohio for-profit

corporation; the corporation has a minority shareholder, Mark San-ipsa; on or about the end of

the year 2007, Mr. Samsa resigned from his position in the Corporation as an individual who

assisted. the Corporation in the preparation of it's [sic] Ohio sales tax return pursuant to his

resignation letter, a copy of which is attached hereto. Thereafter Mr. Samsa had no further role or

control in the operation of the corporation." This was never contested, and was accepted by the

Board. Service on Mark Samsa was insufficient under the statute to effect service on the

Corporation.

CONCLUSION

The Commissioner improperly refused to consider whether the Department's judgment

was null and void for failure to give notice and an opportunity to be heard to the Corporation..

The sole case upon which he depended was not authoritative on the matter. The Board was

likewise in error for depending on Rowland, but did address sufficiency of process nevertheless.

The Board erred in depending upon Castellano rather than addressing the statutory necessities.

Susan Cruz mtist be allowed to contest service against the Corporation as a defense to

6



responsible person liability. This would probably result in the Corporation actually being able to

contest the amount, and the matter proceeding from there.

Respectfully submitted,

40
John Wood, Esq. 0059129
281 Corning Drive
Bratenahl, Ohio 44108
216 707 0474
kayakmanjd@hotmail.com
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Now comes Susan Cruz and notices that she is appealing the Decision and Order of the

Tax Commissioner in Ohio Board of Tax Appeals Case No. 2013-1010, a copy of which is

attached.

The issue on appeal is whether Appellant, charged with responsible party liability on a sales tax

determination against a corporation of which she was president and principal shareholder, can

challenge the assessment against the corporation on the sole ground of failure of the Tax

Commissioner to notice the corporation at any point.

A request is being made to the Board of Tax Appeals that a transcript of the hearing be

provided.
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3'yC)HIO BOARD OF TAX APPEALS

Susan C. Cruz,

Appellant,

vs.

Joseph W. Testa, Tax Commissioner
of Ohio,

Appellee

1

)
)
)
)
)
)
)
)
)

`3 - z-/ L/

CASE NO. 2013-1010

(SALES TAX
PERSONAL LIA}3ILITY)

DECISION AND ORLDEP..

- _;
For the Appellant - John Wood, Esq.

281 Corning Drive
Bratenahl, Ohio 44108

For the Appellee

Entered MAR 0 7 2014

- Michael DeWine
Attorney General of Ohio
Barton A. Hubbard
Assistant Attorney.GeneraI
30 East Broad Street-25th Floor
Columbus; Ohio 43215

Mr. Williamson, Mr. Johrendt, and Mr. Harbarger concur.

Appellant appeals fronl a final determination of the Tax CUmniissioner

wherein he found that appellant was a responsible party for sales tax assessments

issued against Cruz-Samsa Corp. for the periods October 2007, and December 2007
__.

tlirough Tune 2010. We proceed to consider the rnattei upon tlie notice of appeal, the

statutory transcript ("S.T.") certified by the commissioner, ano- =the record of the

hearing before this board.

In our review of this matter, we are mindful that the findings of the Tax

Commissioner are presumptively valid. Alcan Alurninurn (.̂ `orp, v. Limbach (1989), 42

Ohio St.3 d 121. Consequently, it is incumbent upon a taxpayer challenging a

determination of the commissioner to rebut the presumpti-on and to establish a clear

right to the requested relief. Belgr°ade Gardens v: Kosydar {1974), 38 Ohio St.2d 135;

Midwest Transfer Co. v. Porterfield (1968), 13 Ohio St.2d 138 In this regard, the

;`9 '•'^ * :g *
, ,k ^'3+R .WA
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taxpayer is assigned the burden of showing in what manner and to what extend the

commissioner's determination is in error

(1983), 5 Ohio St.3d.213
Federated Dept. Stores, Inc. v. Lindley

When a corporation fails to make payment of sales tax due to the state of

Ohio, R.C. 5739,33 imposes personal liability on certain corporate officers and

employees deemed "responsible." This liability is derivative in natund arises from.

the corporation's primarily liability previously found to exist. R.C. 5739.33 states as

follows:

__"If-an-y_co. - :o:ratio.r,^..?.im:ite:d Iiabi?a*y^ co^pany, or business -.• - -- _
trust required to file returns and to remit tax due to the
state under this chapter *** fails for any reason to make
the filing or payment, any of its employees having control
or supervision of or charged with the responsibility of
filing returns and making payments, or any of its officersp,
members, managers, or trustees who are responsible for
the execution of the corporation's, limited liability
company's, or business trust's financial responsibilities,
shall be personally liable for the failure. The dissolution,
termination, or bankruptcy of a corporation, limited
Iiability company, or business trust shall not discharge a
responsible off'icer's, member's, employee's, or trustee's
liability for a failure of the corporation, limited liability
company, or business trust to file retums or remit tax
due."

In her petitions for reassessment, and again on appeal, appellant argues
--_--_._:

that she was neither responsible for filing tax returns or for paying sales taxes.

Although appellant concedes that she was president and rnajority ,sha:i^eholder of Cruz-

Samsa Corporation, she argues that she was never an employee, and that another

' Appellant also asserted in her petitions that the underlying sales tax assessments against Cruz-Samsa

Corp. were invalid due to lack of proper service on the corporation. In her memorandum in support of
her petitions, she argued that service on the minority shareholder of the corporation (Mark Samsa) was
improper, because she was the statutory agent for the corporation: The commissioner rejected the
aa;gument-.as not beiiig properly raised; instead, he asserted that such argument should have: been made
in a proceeding challenging the underlying assessments themselves. We agree. Rowlancl v. Collins
(1976), 48 Ohio St.2d 311. IVloreover, we find that service on W. 5airisawas sufficient, as' it was
"reasonably calculated to give notice of the assessment and allow the taxpayer to present his
objections. Castellano v. KKosydar (1975), 42 Ohio St.2d 107, 110.
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person (Mark Samsa) was responsible for faling sales tax returns.2 The commissioner

affirmed the assessments, stating:

"During the periods assessed, the petitioner was the 66%
owner of the company. The petitioner was the sole
incorporator of the corporatiozi and admitted of holding
the position of President for the company. The vendor's
License listed the petitioner as the President of the
'bti^'ripany. Furthermore, the petitioner signed the
Franchise Agreement individually dated June 29, 2005
for the operation of a.Franchise known as `Petland.'
Although the petitioner contends that she was not a paid

` employee, this alleged fact is not the sole determining
ac or as to Whetaier a person is a responsi

R.C. 5739.33. As stated above, the petitioner was the
majority owner, President and the operator of a franchise
business operation. The evidence shows that she also had
authority to hire and discharge employees in the
^d^pany. Therefore, the petitioner had the authority to
control the fiscal responsibilities. R.C. 5739.33 does not
permit officers, otherwise responsible for the fiscal
responsibilities, to escape liability by delegatiing those
duties to others. See, Spithogianis v. Limbach (1990), 53
Ohio St.3d 55, 559 N.E.2d 449. An officer with the
authority to control the fiscal responsibilities does not
need to exercise that control to be held liable. Thus, the
petitioner is a responsible party as contemplated under
R.C. 5739.33." S.T. at 2.

At this board's hearing, appellant's counsel essentially reiterated the

^zgu^ents-rriade^2rt33te petition az^d in the--nc^tice--o#=-appeaF--..that, because appellarit-.-

was not personally involved with filing tax returns or paying Pbills, she is not a

responsible party under R.C. 5739.33. We disagree. Although there is little in the

record regarding the day-to-day operations of Cruz-Samsa Corp., as president and

majority shareholder, appellant was clearly in a position of control over all the

2 The statiztory transcript contains a notarized statement by appellant stating that: "I am th'e majority
shareholder of Cruz^;Samsa Corp:, an Ohio for proft corporatzari;''The corporation has a minority
shar^holder., Mark Samsa; On or about the end of the year 200?, Mr. Samsa resigned from his position
in the corporation as an individual who assisted the corporation in the preparation of it's[sic] Ohio
sales tax returns pursuant to his resignation letter, a copy of which is attached hereto, Thereafter, Mr.
Samsa had no fi3 Lfier role or control in the operation of the corporation." S.T. at 141.

3
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corporation's activities, including its fiscal responsibilities. - As we stated in Borger v.
Levan (Jan. 10, 2012), BTA No. 2008-A-1905, unreported: "Even in a person does not

actually participate in or supervise the corporation's fiscal duties, if his position is one

that would ordinarily be responsible for such duties, then the officer may be found to

be responsible to the state." Id. at 4 (citing Spithogianis v. Limbach (1990), 53 Ohio
St.3d 55; McGlothin v. Limbach (1991), 57 Ohio St.3d 72•, Granger v p7'.racy (June 11,^
1999), BTA Nos. 1998-M-242, unreported). We therefore find no error in the

commissioner's determination that appellant is a responsible party for Cruz-Samsa

Corp.

Accordingly, the commissioner's final detennination is hereby affzrmed.

I hereby certify the foregoing to be a true and
complete copy of the action taken by the
Board of Tax Appeals of the State of Ohio
and entered upon its journal- this day, with
respect to the captioned matter.

150<1' %,

A..J. Groeber, Board Secretary

,

d :..
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Mr. Williamson, Mr. Johrendt, and Mr. Harbarger concur.

Appellant appeals from a final determination of the Tax Commissioner

wherein he found that appellant was a responsible party for sales tax assessments

issued against Cruz-Samsa Corp. for the periods October 2007, and December 2007

through June 2010 We proceed to consider the inatter upon the notice of appeal, the

statutory transcript ("S.T.") certified by the commissioner, and -=the record of the

hearing before this board.

In our review of this matter, we are mindfid that the findings of the Tax

Commissioner are presumptively valid. Alcan Aluminum Corp. v. Limbach (1989), 42

Ohio St.3d. 121. Consequently, it is incumbent upon a taxpayer challenging a

determination of the commissioner to rebut the presuniption and to establish a clear

right to the requested relief. Belgrade Gardens v. Kosydar (1974), 38 Ohio St.2d 135;

Midwest 7'ransfer Co. v. Porterfield (1968), 13 Ohio St.2d 138. In this regard, the
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taxpayer is assigned the burden of showing in what manner and to what extend the

commissioner's determination is in error. Federated Dept. Stores, Inc. v. Lindley

(1983), 5 Ohio St.3d 213.

When a corporation fails to make payment of sales tax due to the state of

Ohio, R.C. 5739.33 imposes personal liability on certain corporate officers and

employees deemed "responsible." This liability is derivative in natuqF,.artd arises from

the corporation's primarily liability previously found to exist. R.C. 5739.33 states as

follows:

"Ii'.any_carporatio.n,11r'.tte,d Jpab^:inty comp.any, or bqs.naess,
trust required to file returns and to remit tax due to the
state under this chapter *** fails for any reason to make
the filing or payment, any of its employees having control
or supervision of or charged with the responsibility of
filing retums and making payments, or any of its officers^
members, managers, or trustees who are responsible foz
the execution of the corporation's, limited liability
company's, or ba.isiness trust's financial responsibilities,
shall be personally liable for the failure. The dissolution,
termination, or bankruptcy of a corporation, limited
liability company, or business trust shall not discharge a
responsible officer's, member's, employee's, or trustee's
liability for a failure of the corporation, limited liability
company, or business trust to file returns or remit tax
due."

In her petitions for reassessment, and again on appeal, appellant argues

that she was neither responsible for filing tax returns or for paying sales taxes. i

Although appellant concedes that she was president and majority.,5harehoider of Cruz-

Samsa Corporation, she argues that she was never an employee, and that another

1 Appellant also asserted in her petitions that the underlying sales tax assessments against Cruz-Samsa
Corp. were invalid due to lack of proper service on the corporation. In her memorandum in support of
her petitions, she argued that service on the minority shareholder of the corporation (Mark Samsa) was
improper, because she was the statutory agent for the corporation: The commissioner rejected the
argument.as not being properly raised; instead, he asserted that such argument should have been made
in a proceeding challenging the underlying assessments theinselves. We agree. Rowland v. Collins
(1976), 48 Ohio St.2d 311. Moreover, we find that service on W. Sanisa was sufficient, as it was
"reasonably calculated to give notice of the assessment and allow the taxpa^^et' to present his
objections." Castellano v. Kosydar (1975), 42 Ohio St.2d 107, 110.

2



person (Mark Samsa) was responsible for filing sales tax returns.2 The commissioner

aff rmed the assessments, stating:

"During the periods assessed, the petitioner was the 66%
owner of the company. The petitioner was the sole
incorporator of the corporation and admitted of holding
the position of President for the company. The vendor's
License listed the petitioner as the President of the
^b6rripany. Furthermore, the petitioner signed the
Franchise Agreement individually dated June 29, 2005
for the operation of a Franchise known as 'Petland.'
Although the petitioner contends that she was not a paid
employee, this alleged fact is not the sole determining
J'acfor as towliether a person is a
R.C. 5739.33. As stated above, the petitioner was the
majority owner, President and the operator of a franchise
business operation. The evidence shows that she also had
authority to hire and discharge employees in the
campany. Therefore, the petitioner had the authority to
control the fiscal responsibilities. R.C. 5739.33 does not
permit officers, otherwise responsible for the fiscal
responsibilities, to escape liability by delegating those
duties to others. See, Spithogianis v. Limbach (1990), 53
Ohio St.3d 55, 559 N.E.2d 449. An officer with the
authority to control the fiscal responsibilities does not
need to exercise that control to be held liable. Thus, the
petitioner is a responsible party as contemplated under
R.C. 5739.33." S.T. at 2.

At this board's hearing, appellant's counsel essentially reiterated the

argu^ents°° ra%ade in th^pet^tion a^d i-n the--natiee of- appeai- _ that; becanse appel-lant

was not personally involved with filing tax, returns or payirtg rbil?s, she is not a

responsible party under R.C. 5739.33. We disagree. Although there is little in the

record regarding the day-to-day operations of Cruz-Samsa Corp., as president and

majority shareholder, appellant was clearly in a position of control over all the

2 The statutory transcript contains a notarized statement by appellant stating that: "I am the majority
shareholder of CruzSamsa Corp., an Ohio for profit corporation; The corporation has a nzinority
s.hareholder, Mark Samsa; On or about the end ofthe year 2007, Mr. Samsa resigned from his position
in the corporation as an individual who assisted the corporation in the preparation of it's[szc] Ohio
sales tax returns pursuant to his resignation letter, a copy of which is attached hereto. Thereafter, Mr.
Samsa had no fiu' c̀her role or control in the operation of the corporation." S.T. at 141.
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corporation's activities, including its fiscal responsibilities. As we stated in Borger v.

Levin (Jan. 10, 2012), BTA No. 2008-A-1905, unreported: "Even in a person does not

actually participate in or supervise the corporation's fiscal duties, if his position is one

that would ordinarily be responsible for such duties, then the officer may be found to

be responsible to the state." Id. at 4 (citing Spithogianis v. Limbach (1990), 53 Ohio

St.3d 55; McGlothin v. Limbach (1991), 57 Ohio St.3d 72; Granger u,i7Yacy (June 11,

1999), BTA Nos. 1998-NI-242, unreported). We therefore find no error in the

commissioner's determination that appellant is a responsible party for Cruz-Samsa

Corp.

__ .,. ,. .. . r .
Accordingly, the commissioner's final determination is hereby affizTned.

I hereby certify the foregoing to be a true and
complete copy of the action taken by the
Board of Tax Appeals of the State of Ohio
and entered upon its journa.l• this day, with
respect to the captioned matter.

A.J. Groeber, Board Secretary

^:..
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Ohio Department o. f

TAXATION

Dear Taxpayer:

COPY OF ®R!GlNAL

Enclosed is the Tax Commissioner's final determinatioil regarding your case. The title is captioned either
"Journal Entry" or "Final Dete.rmination."

You have the right to appeal _this decision to the Board of Tax Appeals. Unlike appeals to the Tax
Commnussioner, proceedings before the Board of Tax Appeals are very formal, and the Board's procedures must
be carefully follovsred. An appeal to the 13ciard may be done in the following way:

n

.

You have on.ly G0 days fro.#n the iiate you received this final determination to 'appeal.

If you choose to appeal, you must send the Board of Tax Appeals your original notice of appeal and
tvvo copies. A copy of the enclosed final determination should also be attached to each.notice of
appeal. Your notice of appeal must clearly state why you are appea:ling. The law requires you ta
describe carefully each error which you believe the Tax Commissioner inade.

• You must'also send the Tax Commissioner a copy of your notice of appeal and a copy of the
enclosed final determination.

'

T^oard of Tax Appeals and the Tax Commissioner must each receive ^ e notice ofappeal and
th 'of the f^.l determination within 60 days of your receipt of this ^nal determina on. In
or er to fiIe your appeal on time, you must mail the notices by certifzed rnai ress ma^ or
au:thorized deiivery service and make sure that the recorded date is wit.h^ 60 ys of your receipt of
the enclosed fi^nal determinataon. Ordinary mail delivery is not considered received until each
agency actually receives your notice ofappeal. ,Alternatively, you may personally deliver the notices
before the 60 days are up to be sure both agencies receive it within the 60-day time limit. Appeals
which are received late do not meet the requirements of the law and cannot be considered.

,.For your information, Ohio Revised Code Section 5717:02 appears on the back of this letter. This is the section
of the Code stating the requir.ernents. for aproper appeal to the Board of Tax A.ppeals. You must follow all of
these mandatory requirements in order to appeal. If you don't, you may lose your right to appeal.

The mailing address of the Board of Tax Appeals is:

Rhodes State Offi.ce. Tower.
30 East Broad Street, 24'h Floor
Columbus, OH 432 I S-34I4 -

The Tax Commissioner's mailing address is:

Rhodes State Office Tower
30 East Broad Street, 22nd Floor
Columbus, OH 43215 .



-!

5717.01 Appeals from final tietcrmination of the tax commissioner, notice; procedure; hearing.

Except as otherwise provided by law, appeals from final determislations by the tax commissioner of any
preliininary, amended, or filial taX a,ssessmetts, reassessments, valuations, determinations, findings,
conaliutetions, or orders made by the coxtuuissioner roa.y be taken to the board of tax appeals by the taxpayer, by
the person to whom notice of the t^ax a^sessment, reassessnarent, valuation, determination, finding, computation,
or order by the conunissioner is required by law to be given,- by the director of budget and management if the
reveaues affected by such decisian would a+ccrne prinrxarily to the state treasury, or by the county auditors of the
counties to the undivided generil tax ftLnds of which the revenues affected by such decision would pranariiy
amrtte. Appeals from the redeterrniaation by the director of developrrient under divisi.ott (B) of sectzon, 5709.64
or division (A) of section ,57a9;66 of-the Revised Code may be taken to the board of tax appeals by the
enterprise'to which uotice of the redetermination is requiced by law to be given: Appeals from a decision of the
tax cotiuxiissioner concerning an application for a property tax exenq)tion may be taken to the board of tax
appeals by a school district that filed a statem.ent aoricerning such apptication- under division (C) of seotiott
5715.27 of tite Revised Code.

Such appeais shah be taken by the filing of a notice of appeal with #lie board, and with tlxe tax conunissioner,if
the tax commissiQner's action is the subject-of the appeal or with the director of development if the director's
action ss the subjec# of the appeal, v, ►ithin- sixty days after service of the notice of the tax assessment,
reas-sessment, valuation, deternzination, finding, computation, or order by the conimissianer or redetermfnation
by the directcir has been given as provided in sectio.n 5703.37-of the Revised Code. The notice of such -appeal
may be filed in person or by certified mail, express mail, or azxthorized delivery service. If the notice of such,
appeat is filed by certified maif, express mail, or autborrizeddelivery service as provided in section 5703:056 of,
the Itevisecl Code, the date vftlie United States postmark placed on the sender's'teceipt by the postai service or
the aiate.o.freceipt recorded by t,ite atrtborized delivery service shall be treated as tho date of filirig, The notice of
appeal shali have attacbed tliereto and incorporated therein- by reference a true copy of the notice sent by,the
commissiomeg ordirector to the taxpayer or enterprise ofthe final determihation or reieternnin.atiorr cornplained
vf, and shall aho speeify the erriirs- therein comptained of,. but failure to attaoh a capy. -of such notice and
mcorporato-it by reference in the notice of appeal does not invalid,ate the.appea.E:

Upon the filittg of a notice of appeai,- -the tax. commissioner or the director, as approprzate, shall certify to the
board a dwsaigt of the record of the proceedings before the conumssionirr or director, fogether with all
-evidence dansidered by the mmmissiomer or-d.irector in connection theiewitli. Such appeals or spiications roay
be`lheard by the board at its office in Columbus vrzn the county where the appellant resides, or it nay eause its
examiners to conduct such hearings and to report to it their findings for affirmation, or re,jection. The -board may
order the appeal to be heard upon the record and the eviden&, certified to it by the commi.ssxoner or director, but
upon the applu-cation of any interested party the board shall order the hearing. of additional evidence, and it may
rnake sucb, investigation concerning the appeal as it considers proper.

A.s amended by Ki3. '612,"123"' G.A.
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The petitioner appeared at a hearing held in these matters on October 10, 2012 in

Columbus, Ohio.

These are responsible party assessments. Cruz-Samsa Coip. incurred sales tax liability
resulting in a number of assessments. These assessments have not been satisfied and remain
outstanding. Under such circumstances, R.C. 5739.33 holds officers or employees who are
responsible for the filing and payment of sales tax returns, those in charge of, or those with the
authority to control the execution of fiscal responsibilities personally liable for the unpaid
amounts. Accordingly, the outstanding liability of Cruz-Samsa Corp. has been derivatively
assessed against Susan C. Cruz. The only issue is whether the petitioner is a responsible party of
Cruz-Samsa Corp. under R.C. 5739.33 for the periods listed above.

The petitioner objects to the assessment and contends that she is not a responsible party
of Cruz-Samsa Corp. under R.C. 5739.33 for the periods at issue. This contention is not well
taken.

During the periods assessed, the petitioner was the 66% owner of the company. The
petitioner was the sole incorporator of the corporation and admitted of holding the position of
President for the company. The vendor's License listed the petitioner as the President of the
company. Furthermore, the petitioner signed the Franchise Agreement individually dated June
29, 2005 for the operation of a Franchise known as "Petland". Although the petitioner contends
that she was not a paid employee, this alleged fact is not the sole determining factor as to
whether a person is a responsible party under R.C. 5739.33. As stated above, the petitioner was
the majority owner, President and the operator of a franchise business operation. The evidence
shows that she also had the authority to hire and discharge employees in the company. Therefore,
the petitioner had the authority to control the fiscal responsibilities. R.C. 5739.33 does not
permit officers, otherwise responsible for the fiscal responsibilities, to escape liability by

delegating those duties to others. See, Spithogianis v. Limbach (1990), 53 Ohio St. 3d 55, 559

N.E.2d 449. An officer with the authority to control the fiscal responsibilities does not need to
exercise that control to be held liable. Thus, the petitioner is a responsible,party as contemplated

under R.C. 5739.33.

The petitioner also argues that assessment against the company is invalid due to lack of
service against the company. This is an attacked on the validity of the underlying corporate

assessments. Under Rowland v. Collins (1976), 48 Ohio St. 2d 311, the objection cannot be
considered. The petitioner may not challenge the merits of the assessment against the corporation
in a proceeding under R.C. 5739.33. The objection is denied.

Therefore, it is the order of Tax Commissioner that the assessment is affirrned as issued.

Current records indicate that no payment has made on these assessments. However, due
to payment processing and posting time lags, payments may have been made that are not
reflected in this fmal determination. Proper credit for any payments will be given at the
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collection state. Anv unpaid balance bears -past-assessment interest as provided bdlaw,
whia.-h is in Addition to the above referenced totalo Payment shall be made payable to Ohio
Treasurer Josh Mandel. Any payment made within sixty days of the date of this final
determination should be forwarded to: Ohio Department of Taxation, Compliance Division, P.O.
Box 1090, Columbus, Ohio, 43216-1090.

THIS IS THE TAX COMMISSIONER'S FINAL DETERMIl^TATION WITH REGARD
TO THIS MATTER. UPON EXPIRATION OF THE SIXTY-DAY APPEAL PERIOD
PRESCRIBED BY R.C. 5717.02, THIS MATTER WILL BE CONCLUDED AND THE FILE
APPROPRIATELY CLOSED.

Joseph W. Testa
Tax Commissioner

^ ^ ^



§ 5703.37. Service of notice or order.

Ohio Statutes

Title 57. TAXATION

Chapter 5703. DEPARTMENT OF TAXATION

Current through June 20, 2014

§ 5703.37. Service of notice or order

(A) (1) Except as provided in division (B) of this section, whenever service of a notice or

order is required in the manner provided in this section, a copy of the notice or

order shall be served upon the person affected thereby either by personal service,

by certified mail, or by a delivery service authorized under section 5703.056 of the

Revised Code that notifies the tax commissioner of the date of delivery.

(2) In lieu of serving a copy of a notice or order through one of the means provided in

division (A)(1) of this section, the commissioner may serve a notice or order upon

the person affected thereby through alternative means as provided in this section,

including, but not limited to, delivery by secure electronic mail as provided in

division (F) of this section. Delivery by such means satisfies the requirements for

delivery under this section.

(B) (1) (a) If certified mail is returned because of an undeliverable address, the

commissioner shall first utilize reasonable means to ascertain a new last

known address, including the use of a change of address service offered by

the United States postal service or an authorized delivery service under

section 5703.056 of the Revised Code. If, after using reasonable means,

the commissioner is unable to ascertain a new last known address, the

assessment is final for purposes of section 131.02 of the Revised Code

sixty days after the notice or order sent by certified mail is first returned to

the commissioner, and the commissioner shall certify the notice or order, if

applicable, to the attorney general for collection under section 131.02 of the

Revised Code.

(b) Notwithstanding certification to the attorney general under division (B)(1)(a)

of this section, once the commissioner or attorney general, or the designee

of either, makes an initial contact with the person to whom the notice or

order is directed, the person may protest an assessment by filing a petition

for reassessment within sixty days after the initial contact. The certification

r r + '



of an assessment under division (B)(1)(a) of this section is prima-facie

evidence that delivery is complete and that the notice or order is served.

(2) !f mailing of a notice or order by certified mail is returned for some cause other

than an undeliverable address or if a person does not access an electronic notice

or order within the time provided in division (F) of this section, the commissioner

shall resend the notice or order by ordinary mail. The notice or order shall show the

date the commissioner sends the notice or order and include the following

statement:

"This notice or order is deemed to be served on the addressee under applicable

law ten days from the date this notice or order was mailed by the commissioner as

shown on the notice or order, and all periods within which an appeal may be filed

apply from and after that date."

Unless the mailing is returned because of an undeliverable address, the mailing of

that information is prima-facie evidence that delivery of the notice or order was

completed ten days after the commissioner sent the notice or order by ordinary

rnail and that the notice or order was served.

If the ordinary mail is subsequently returned because of an undeliverable address,

the commissioner shall proceed under division (B)(1)(a) of this section. A person

may challenge the presumption of delivery and service under this division in

accordance with division (C) of this section.

(C) (1) A person disputing the presumption of delivery and service under division (B) of

this section bears the burden of proving by a preponderance of the evidence that

the address to which the notice or order was sent was not an address with which

the person was associated at the time the commissioner originally mailed the

notice or order by certified mail. For the purposes of this section, a person is

associated with an address at the time the commissioner originally mailed the

notice or order if, at that time, the person was residing, receiving legal documents,

or conducting business at the address; or if, before that time, the person had

conducted business at the address and, when the notice or order was mailed, the

person's agent or the person's affiliate was conducting business at the address.

For the purposes of this section, a person's affiliate is any other person that, at tha5

time the notice or order was mailed, owned or controlled at least twenty per cent,

as determined by voting rights, of the addressee's business.

(2) If the person elects to protest an assessment certified to the attorney general for

collection, the person must do so within sixty days after the attorney general's

initial contact with the person. The attorney general may enter into a compromise

with the person under sections 131.02 and 5703.06 of the Revised Code if the

r r^ ^
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person does not file a petition for reassessment with the commissioner.

(D) Nothing in this section prohibits the commissioner or the commissioner's designee from

delivering a notice or order by personal service,

(E) Collection actions taken pursuant to section 131.02 of the Revised Code upon any

assessment being challenged under division (B)(1)(b) of this section shall be stayed upon

the pendency of an appeal under this section. If a petition for reassessment is filed

pursuant to this section on a claim that has been certified to the attorney general for

collection, the claim shall be uncertified.

(F) The commissioner may serve a notice or order upon the person affected by the notice ar

order through secure electronic means only with the person's consent. The commissioner

must inform the recipient, electronically or by mail, that a notice or order is available for

electronic review and provide instructions to access and print the notice or order. The

recipient's electronic access of the notice or order satisfies the requirements for delivery

under this section. If the recipient fails to access the notice or order electronically within

ten business days, then the commissioner shall inform the recipient a second time,

electronically or by mail, that a notice or order is available for electronic review and

provide instructions to access and print the notice or order. If the recipient fails to access

the notice or order electronically within ten business days of the second notification, the

notice or order shall be served upon the person through the means provided in division

(B)(2) of this section.

(G) As used in this section:

(1) "Last known address" means the address the department has at the time the

document is originally sent by certified mail, or any address the department can

ascertain using reasonable means such as the use of a change of address service

offered by the United States postal service or an authorized delivery service under

section 5703.056 of the Revised Code.

(2) "Undeliverable address" means an address to which the United States postal

service or an authorized delivery service under section 5703.056 of the Revised

Code is not able to deliver a notice or order, except when the reason for

nondelivery is because the addressee fails to acknowledge or accept the notice or

order.

Cite as R.C. § 5703.37

History. Amended by 130th General Assembly File No. 25, HB 59, §101.01, eff. 9/29/2013.

Amended by 129th General AssemblyFile No.117, HB 508, §1, eff. 9/6/2012,

.^ ^^ ^ ^



§ 5703.60. Petition for reassessment.

Ohio Statutes

Title 57. TAXATION

Chapter 5703. DEPARTMENT OF TAXATION

Current through June 20, 2014

§ 5703.60. Petition for reassessment

(A) If a petition for reassessment has been properly filed under a law that specifies that this

section applies, the tax commissioner shall proceed as follows:

(1) Except as provided in division (D) of this section, the commissioner may correct

the assessment by issuing a corrected assessment. The corrected assessment

may reduce or increase the previous assessment, as the commissioner finds

proper. The commissioner shall send the corrected assessment by ordinary mail to

the address to which the original assessment was sent, unless the petitioner

notifies the commissioner of a different address. The commissioner's mailing of the

corrected assessment is an assessment timely made and issued to the extent that

the original assessment was timely made and issued, notwithstanding any time

limitation otherwise imposed by law.

Within sixty days after the mailing of the corrected assessment, the petitioner maa

file a new petition for reassessment. The petition shall be filed in the same manner

as provided by law for filing the original petition. If a new petition is properly filed

within the sixty-day period, the commissioner shall proceed under division (A)(2) or

(3) of this section. If a new petition is not properly filed within the sixty-day period,

the corrected assessment becomes final, and the amount of the corrected

assessment is due and payable from the person assessed.

The issuance of a corrected assessment under this division nullifies the petition for

reassessment filed before such issuance, and that petition shall not be subject to

further administrative review or appeal. The commissioner may issue to the person

assessed only one corrected assessment under this division.

(2) The commissioner may cancel the assessment by issuing either a corrected

assessment or a final determination. The commissioner may mail the cancellation

in the same manner as a corrected assessment under division (A)(1) of this

section. Cancellation of an assessment pursuant to this division is not subject to

further administrative review or appeal.

(3) If no corrected assessment or final determination is issued under division (A)(1) or



(2) of this section, or if a new petition for reassessment is properly filed under

division (A)(1) of this section, the commissioner shall review the assessment or

corrected assessment petition that is still pending. If the petitioner requests a

hearing, the commissioner shall assign a time and place for the hearing and notify

the petitioner of such time and place, but the commissioner may continue the

hearing from time to time as necessary. Upon completion of the review and

hearing, if requested by the person assessed, the commissioner shall either cancel

the assessment or corrected assessment by issuing a corrected assessment or

final determination under division (A)(2) of this section, or issue a final

determination that reduces, affirms, or increases the assessment or corrected

assessment, as the commissioner finds proper. If a final determination is issued

under this division, a copy of it shall be served on the petitioner in the manner

provided by section 5703.37 of the Revised Code, and it is subject to appeal under

section 5717.02 of the Revised Code. Only objections decided on the merits by the

board of tax appeals or a court shall be given the effect of collateral estoppel or res

judicata in considering an application for refund of amounts paid pursuant to the

assessment or corrected assessment.

(B) Except as provided in division (D) of this section, in addition to the authority provided in

division (A) of this section and division (H) of section 5703.05 of the Revised Code, the tax

commissioner, on the commissioner's own motion, may issue a corrected assessment with

regard to the assessment of any tax for which a properly filed petition for reassessment

would be subject to division (A) of this section. A corrected assessment may be issued

under this division only if the original assessment has not been certified to the attorney

general for collection under section 131.02 of the Revised Code, or is not an appeal

pursuant to section 5717.02 of the Revised Code. The corrected assessment shall not

increase the amount of tax, penalty, or additional charge if the statute of limitations to

issue a new assessment for such increase has expired. The corrected assessment shall

be issued and reviewed in the same manner as a corrected assessment under division

(A)(1) of this section.

(C) If the tax commissioner issues a corrected assessment or final determination under this

section that reduces an assessment below the amount paid thereon, and the reduction is

made at the written request of the party assessed, either through the filing of a proper

petition for reassessment or otherwise, the commissioner shall certify any overpayment as

a refund due only to the extent a refund could have been timely claimed when the request

was made. If the reduction is made on the commissioner's own motion, the commissioner

shall certify any overpayment as a refund due only to the extent a refund could have been

timely claimed at the time the reduction was made.

(D) The tax commissioner shall not issue a corrected assessment under division (A)(1) or (B)

of this section after the party assessed has requested in writing that the commissioner not

use that procedure.

^'^ ^ 2 2
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