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certified the following question:

When the offense of operating a motor vehicle while under the

influence in violation of R.C. 4511.19(A)(1) is the predicate

conduct for aggravated vehicular assault in violation of R.C.

2903.08(A)(1), are the two offenses allied, and if so, does R.C.

2929.41(B)(3) create an exception that allows a trial court to
impose a sentence for both offenses?
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Motion by Appeliant to Certify a Conflict is granted. This court's decision in State v. Earley, 8th Dist.
Cuyahoga No. 100482 2014-Ohio-2843, is in conflict with the following decisions:

State v. West, 2d Dist. Montgomery No. 23547, 2010-Ohic-1786, State v. Mendoza, 6th Dist. Wood No.
WD-10-008, 2012-Ohic-5988, appeal not accepted, 129 Ohio St. 3d 1489, 2011- Ohio-5129, 954 N.E.2d
662; State v. Phelps, 12th Dist. Butler No. CA2009-09-243, 2010-Ohio-3257.

This court hereby certifies the following issue to the Ohio Supreme Court pursuant to App.R. 25(A) and
Amcle 1V, Section 3(B)(4) of the Ohio Constitution:

When the offense of operating a motor vehicle while under the influence in violation of R.C. 4511.1 AN
is the predicate conduct for aggravated vehicuiar assault in violation R.C. 2803.08{A)(1), are the two
offenses allied, and if so, does R.C. 2929.41(B)(3) create an exception that allows a trial court to impose a

sentence for both offenses? . '
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KATHLEEN ANN KEOUGH, J.:

{91} This cause came to be heard upon the accelerated calendar pursuant
to App.R. 11.1 and Loc.R. 11.1. The purpose of an accelerated appeal is to allow
the appellate court to fender a brief and conclusory opinion. Crawford v.
Eastland Shopping Mall Assn., 11 Ohio App.3d 158, 463 N.E.2d 655 (10th
Dist.1983); App.R. 11.1(E).

{92} Defendant—appellant, Antonia Eaﬂey, appeals her sentence. For the
reaéons that follow, we affirm.

{93} In January 2013, Earley was chérged in a six-count indictment —
two counts of aggravated vehicular assault and operating a vehicle while under
the influence (“OVI”), and one count each of endangering children and using
weapons while intoxicated. Each count sought forfeiture of propérty Or weapon.
The charges stemmed froﬁ Earley driving her car while intbxicated at a high
rate of speed with her one-year-old son riding in the front péséenger seat.
Earley crashed the car into a pole and her child sustained serious permanent
injuries as a result.

| {94} in June 2013, Earley pleaded guilts; to an amended count of
aggravated vehicular assault with forfeiture specifications, an amended count
of endangering children with forfeiture specifications, and one count of OVL.

{95} Earley was sentenced to thirty-six months for aggravated véhicular

- assault, thirty-six months for endangering children, and six months for OVI.



years in prison.
{96} Eéﬂe}} now éppeals, raising three assignm’ents of error.
L Allied Offenses

{97} In her first assignment of error, Farley contends that the trial court
erred by failing to merge allied offenses of similar import for purposes of
sentencing. Specifically, she contends that aggravated vehicular assault in
violation of R.C. 2903.08(A)(1)(a) and OVI in violation of R.C. 4511.19(A)(1)(a)
are allied offenses and should merge for sentencing.

{98} Although Earley did not raise the issue of allied offenses at the time
of sentencing, this court has held that the issue of allied offenses may constitut’e
plain error, which this’ court caﬁ éddress on appeal. State v. Rogers, 2013-Ohio-
3235, 994 N.E.2d 499 (Sth Dist.).

{99} The question as to whether crimes are allied offenses arises from the
Double Jeopardy Clause‘of the Fifth Amendment, which protects individuals
from multiple punishments for the same 6ffense. Brown v. Chio, 432 U.S. 161,'
165,97 8.Ct. 2221, 53 L.Ed.2d 187 (1977). The Ohio legislature has codified this
protectionv, in R.C. 2941.25. In State v. Johﬁson, 128 Ohio St.3d 153,
2010-Ohio-6314, 942 N.E.2d 1061, the court held that a defendant’s conduct
must be considered when determining whether two offenses are allied offenses

of similar import subject to merger under R.C. 2941.25. Johnson at Y 44. Thus,



a defendant can be convicted and seuntenced on more than one
offense if the evidence shows that the defendant’s conduct satisfies
the elements of two or more disparate offenses. But if the conduct
satisfies elements of offenses of similar import, then a defendantcan
be convicted and sentenced on only one, unless they were committed
‘with separate intent.

State v. Williams, 124 Ohio St.3d 381, 2010-Ohio-147, 922 N.E.2d 937, Y 36
(Lanzinger, J., concurring in part and dissenting in part).

{910} In other words,

[i]f the multiple offenses can be committed by the same conduct,

then the court must determine whether the offenses were committed

by the same conduct, i.e., “a single act, committed with a single

state of mind.” If the answer to both questions is yes, then the

offenses are allied offenses of similar import and will be merged.
Johnson at 9 49-50, quoting Staie v. Brown, 119 Ohio St.3d 447 , 2008-0Ohio-4569,
895 N.E.2d 149, § 50 (Lanzinger, J., dissenting).

| {911} In this case, Earley pleaded guilty to aggravated vehicular assault

in violation of R.C. 2903.08(A)(1)(a), which provides

No person, while operating or participating in the operation of a

motor vehicle, motorcycle, snowmobile, locomotive, watercraft, or

aircraft, shall cause serious physical harm to another person * * ¥

[a]s the proximate result of committing a violation of division (A) of

section 4511.19 of the Revised Code or of a substantially equivalent
municipal ordinancel[.] '

{1112} Earley also pleaded guilty to OVI, in wviolation of R.C.
4511.18(A)(1)(a), which provides that “[n]o person shall operate any vehicle,

streetcar, or trackless trolley within this state, if, at the time of the operation,



#* * * Itlhe person is under the influence of alcohol, a drug of abuse, or a
combination of them.”

‘ { ﬂlg} Ih support 6f her argument fhat éggravéted vehicular aséault and
OVI are allied and should merge for sentencing, Barley cites to this court’s
decision in State v. Kelley, 8th Dist. Cuyahoga No. 98928, 2013-Ohio-1899. In
Kelley, the defendant’assigned as error that the trial court erred in failing to
merge the offenses of aggravated vehicular assault and OVI because the two
offenses were alliéd. The state conceded the error, therefére, no independent
analysis was ponducted by this court as to whether the offenses were actually
allied and merged for sentencing; rather, this court reverséd the sentence and
remanded the case for resentencing.

{914} In this case, howevér, the state does not concede that the offenses
of aggravated vehicular assault and OVI are allied offenses. In’stead, the state
directs this court to conéider th’e holdings of the Fifth, Tenth,’ and Eleventh
Districts for the proposition that even assuming arguendo that OVI and
aggravated vehicular assault are allied offenses, R.C. 2929.41(B)(3) creates an
exception to the generél rule provided in R.C. 2941.25 that allied offenses must
be merged so that'é defendant may be convicted on either the offenses, but not
both. See State v. Kraft, bth Dist. Delaware No. 13 CAA 03 0013, 2013-Ohio-
4658, appeal not accepited, 138 Ohio St.3d 1451, 2014-Ohio-1182, 5 N.E.3d 668;

State v. Bayer, 10th Dist. Franklin No. 11AP-733, 2012-Ohio-5469, appeal not



accepted, 136 Ohio St.3d 1453, 2013-Ohio-3210, 991 N.E.2d 258, State v.
Demirci, 11th Dist. Lake No. 2011-1-142, 2013-Ohio-2399 (Grendell, J.,
dissenting). The exception being that a trial court possesses the discretion to
sentence a defendant for both of these crimes pursuant to R.C. 2929.41(]3)(3).
{915} Specifically, R.C. 2929.41(B)(3) provides,
Ajail term or sentence of imprisonment imposed for a misdemeanor
violation of section * * * 4511.19 of the Revised Code shall be served
consecutively to a prison term that is imposed for a felony violation
of section * * * 2903.08 * * * of the Revised Code or a felony violation
of section 2903.04 of the Revised Code involving the operation of a
motor vehicle by the offender and that is served in a state

correctional institution when the trial court specifies that it is to be
served consecutively. ‘

{1116} The state maintains that this section evidences the legislature’s
intent that a trial court may, in its discretion, sentence a defendant for both OVI
and aggravated Vehicular assault. The state concedes this intent conflicts with
the legislature’s intent in R.C. 2941.25 againsi; multiple punishments.

{917} This conflict has also been recognized in the Second, Sixth, and
Twelfth Distﬁcts; howévef, these district have taken an opposing view that
Ohio’s General Assembly cannot abrogate the double-jeopardy prohibitibﬁ of
multiple punishments for the same offense, and because R.C. 2929.41(B)(3) does
not explicitly trump R.C. 2941.25, aggravated vehicular assault and OVI can be
allied offenses that mergé for sentencing. See Siate v. West, 2d | Dist.

Montgomery No. 23547, 2010-Ohio-1786, State v. Mendoza, 6th Dist. Wood No.



WD-10-008, 2012-0Ohio-5988, appeal not accepied, 129 Ohio St.3d 1489, 2011-
Ohio-5129, 954 N.E.2d 662; State v. Phelps, 12th Dist. Butler No. CA2009-09-
943, 2010-Ohio-3257. E -

{918} The Double Jeopardy Clause prohibits cumulative punishments for
the same offense. State v. Moss, 69 Ohié St.2d 515, 518, 433 N.E.2d 181 (1982).
However, alegislature may proscfibe the imposition of cumulative punishments
for crimes that constitute the same offense without violatin’g federal or state
protections against double jeopardy. Albernaz v. United States, 450 U.S. 333,
344,101 S.Ct. 1137, 67 L.Ed.2d 275 (1981); State v. Bickerstaff, 10 Ohio St.3d 62,
65, 461 N.E.2d 892 (1984). Thus, “the Double Jeopardy Clause does no more
than prevent the sentencing Court from prescribing greater punishment than the
legislature intended.” Missouri v. Hunter, 459 US. 359, 366, 103 S.Ct. 673, 74
L.Ed.2d 535 (1983); Moss at paragraph one of the syllabus. “When a legislature
signals its intent to either prohibit or permit cumulative punishments for
conduct that may qualify as two crimes, * * * the legislatures’s expressed intent |
is dispositive.” State v. Rance, 85 Ohio St.3d 632, 635, 1999-0Ohio-291, 710
N.E.2d 699, citing Ohio v. Johnson, 467 U.S. 493, 499, 104 S.Ct. 2536, 81
L.Ed.2d 425 (1984).

{919} R.C. 2929.41 was amended through 1999 Am.Sub.S.B. 22, effective
May 17, 2000, to amend subsection (B)(3) to allow consecutive sentences for

certain misdemeanors and felony offenses. When Am.Sub.S.B. 22 Was enacted,



the Ohio Legislative Service Commission expressly stated that one of its primary
purposes of the bill was to impose stricter penalties for OVI offenses. While the
bill also éméndéd the overall peﬁéltiés for OVI under R.C. 45.1'1.19, it also
allowed for certain misdemeanor offenses to run consecutively to certain felony
offenses, including OVI and aggravated vehicular assault. The General
Assembly in amending R.C. 2929.41(B)(8), specifically ihtended to permit
cumulative punishments were a defendant is found guilty of both aggravated
vehicular assault and OVI; thus, the protection against double jeopardy is not
violated in these instances. |

{920} Accordingly, we folléw the rationale of the ’Fifth, Tenth, and
Eleventh Districts that, even assuming aggravated vehicular assault and OVI
are allied offenses, R.C. 2929.41(B)(3) creates an exception that allows a trial
court to impose a sentence for both offenses. |

{ﬂ 21} In this case, the trial court entered convictions on both aggravated
vehicular assault and OVI and ordered them to be served concurrently, which
is authorized by the discretion afforded to the court under R.C. 2929.41(B)(3).
We find no plain error; Earley’s first assignment of error is overruled.

IT. Overstatement of Postrelease Control

{922} In her second assignment of error, Earley contends that the trial

court erred when it imposed a mandatory period of postrelease control of three

years.

A -10



{923} During the plea hearing, the trial court advised Earley that'she
would be subject to a period of postrelease control “up to three years.” However,
sat sentenéing, the_ tﬁél c"(')ur{:,- advised Earley that sheAwould bé s;fbject to “ﬁhree
years” of postrelease control., The sentencing journal entry correctly stated
“postrelease control is part of this‘prison séntence for up to 3 years for the above
felony(s) under R.C. 2967.28.” |

{9124} We addressed this issue in a factually similar case in State v.
Cromwell, 8th Dist. Cuyahoga No. 91452, 2010-Ohi0~768, wherein we concluded
that when a trial court overstates the penalty for violating postrelease control
at the sentencing hearing,‘ but remedies such overstatement in the journal enfry,
the error is harmless, and, unless the defendant can demonstrate prejudice, the
sentence will not be rendered void. Id. at  8-11, citing State v. Spears, 9th Dist.
Medina No. 07CA0036-M, 2008-Ohio-4045. |

{925} Because the overstatement of postrelease control was inade during
sentencing and both the plea colloquy and sentencing journal entry accurately
reflect both the discretionafy nature and length of term of postrelease control,
we find no prejudice to Earley. The error in the trial court’s pronouncement
during sentencing was harmless. See Crim.R. 52(A); see also Spéars.

{926} Accordingly, because Earley cannot demonstrate prejudice, we find

no error and overrule her second assignment of error.

A - 11



II1. Sentence — Contrary to Law
{927} In her third assignment of error, Early contends that her sentence
18 conti"ary.to law. Spe_ci.fichéllj‘r., Es;rleyrconténds thaf the rééord is dévoid of ény
indication that the trial court considered the relevant factors under R.C. 2929.11
and 2929.12.

{928} As for the argument that the court disregarded the applicable
statutory factors, the sentencing entry states that “the court considered all
required factors of the law” and “that prison is consistent with the purpose of
R.C. 2929.11” These statements, Withoﬁt more, are sufﬁcient to fulfill the
court’s obligations under the sentencing statutes. Siate v. Saunders, 8th Dist.
Cuyahoga No. 98379, 2013-Ohio-490, citing State v. Payne, 114 Ohio St.3d 502,
2007-Ohio-4642, 873 N.E.2d 306, § 18; State v. Kamleh, 8th Dist. Cuyahoga No.
97092, 2012-0hi0-2061, 9 61.

. {929} Wé also find Earley’s sentence was not contrary to law uhder R.C.
2953.08(A)(4) because her sentence does not fall outside the Statutory limits for
the particular degfee of offenses. Earley pleaded guilty to aggrévated vehicular
assault.,"endangering children, and OVI. She faced é mandatory prison term of
at least nine months, with a maximum penalty of six and one-halfyears. Earley
was sentenced to a three-year sentence, which is well within the statutory range.
Accordingly, her sentence is not contrary to law.

{930} Earley’s third assignment of error is overruled.

A-12



{431} Judgment affirmed.

Ikt is ordered that appellee recover from appellant costs herein taxed.

’Th.e cdﬁrt -fi_n_d's fﬁeré W.ei'e reasonablé grounds for this aiopeal.

It is ordered that a special mandate issue out of this court directing the
common pleas court to ecarry this judgment into execution. The defendant’s
conviction having been affirmed, any bail pending appeal is terminated. Case
remanded to the trial court for execution of sentence.

A certified copy of this entry shall constitute the mandate :pursuant to

Rule 27 of the Rules of Appellate Procedure.

Mw WMM/\

KATHLEEN ANN KEOUGH UD

FRANK D. CELEBREZZE, JR., P.J., and
EILEEN A. GALLAGHER, J., CONCUR

A -13
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The State of Ghia, |

Cuyshoga County.

.. I, ANDREA F. ROCCO, Clerk of the Court of
Appeals within and for said County, and in whose custody the files, Journals and records of said Court are
-requiréd- by the-laws of the State-of Ohio, to-be, kept, hereby certify that the foregoing is taken and copied -
from the Journal entry dated on 06-19-2014 CA-100482

of the proceedings of the Cowrt of Appeals within and for said Cuyahoga County, and that the said foregoing

copy has been compared by me with the original entry on said Journal entry dated on 06-19-2014

CA-100482 and that the same is correct transcript thereof.
In @eztimm? ¥ohereof, I do hereunto subscribe my name officially,
and affix the seal of said court, a§ the Court House in the City of
Cleveland, in said County, this 19th ‘

day of June AD. 20 14 '

i
ANDREAI;%?J O, Clerk of Courts
; /
By , { : Deputy Clerk
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‘GRADY, J.:

Defendant, Madison E. West, appeals from her conviétions and
sentehce for aégravated vehicular assault and operating a motox
vehicle while under the influence of alcohol.

At 1:30 a.m. on December 14, 2008, Oakwood police responded
to the 100 block of Oakwood Avenue on a report of a vehicular
collision. Three vehiclés( each with moderate to heavy damagé,
were involved in the collision. A green Honda station wagon

driven by Defendant sustained heavy front end damage. Defendant

THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT
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2

was sitting on the ground outside her wvehicle. Ancther driver,
who sustained serious injuries, ‘Jwas étill inside anbther vehicle.
It appeared that Defendant had caused the collision.

Police suspected that Defendant was intoxicated. She was
talking loudly, with rambling and slurred speeéh, and had a
strong odor of alcohol about her person. Defendant could not
standkand maintain her balance. Out of concern for her safety,
police decided to not perform field sobriety tests.

Defendant was placed under arrest and ?ut in the backseat of

a police cruiser. After being advised of her Miranda rights,

Defendant made incriminating statements to police. Defendant was

given a breathalyzer test at the Kettering police departmént
which resulted in a reading of .214, nearly three times the legal
limit.

Defendant was indicted on one count of aggravated vehicular
assault, R.C. 2903.08(a) (1), and one count of operating a motor
vehicle with a prohibited concentration of breath alcohol. R.C.
4511.19(a) (1) (hy) , (G)(l)(a); - Defendant filed a motion to
suppress evidence, including her statements teo the police.
Following a‘hearing, the trial court overruled Defendant’s motion
to suppress. Defendént also filed a motion to dismiss the
indictment, which the trial court never ruled upon. Defendant
subsequenfly entered pleas of no contest to both charges and was
found.guilﬁy. The triai court sentenced Defendant to‘a.mandatory
prison term of one year and suspended her driver’s license for

four years.

THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT
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Defendant timely appealed to this court from her conviction
and sentence.
FIRST ASSIGNMENT OF ERROR ’

“THE TRIAL COURT ERRED BY FAILING TO SUPPRESS STATEMENTS
MADE BY APPELLANT WHEN SHE WAS UNABLE TO PROPERLY WAIVE  HER
'MIRANDA RIGHTS.”

' Defendant argues that the t:ial court erred in failing to
suppress her statements to police béc:ause she was unable to
knowingly and voluntarily‘waive her Miranda rights due to her
level of intoxication.

The warnings identified in Miranda v. Arizona (1966), 384

U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694, do not apply whenever

police question a person. State v. Biros, 78 Ohio St.3d 426,
1997-Chio-204. Rather, Miranda warnings apply only when a person
is subjected to custodial interrcgation. Miranda at 478-479;
Oregon v. Mathiason (1977), 429 U.S. 492, 97 s.Ct. 711, 50
L.Ed.2d 714.  Miranda defines custodial interrogation as
questioning initiated by law enforcement officers after a person
has béen taken into custody or ctherwise deprived of his freedom
of action in any significant way. Id., at 444.

In order to determine if a person is in custody for purposes
of Miranda, the court must determine whether there was a formal
arrest or a restraint of freedom of movement of th_e degree
associated with a formal arrest. California v. Beheler (1983),
463 U.Ss. 1121, 103 s.Ct. 3517, 77 L.Ed.2d 1275. Roadside

questioning of a motorist by police following a traffic accident

THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT
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is typically not considered custodial interrogation. State v.
Staffo;:d, 158 Ohio App.3d 509, 2004-Chio-3893. Interrogation
includes express questioning as well as any words or actions on
the part of the police that the police should know are reasonably
likely to elicit axi incriminating response from the suspect.
Rhode Island v. Innis (1980), 446 U.S. 291, 100 s.Ct. 1682, 64

L.Ed.2d 297,

In State v. Monticue, Miami App. No. 06CA33, 2007-Ohio-4615,

at Y10, this court observed:

wi\In order for a waiver of the rights required by Miranda v.
Arilzona (1966), 384 U.S. 436, B6 S.Ct. 1602, 16 L.Ed.2d 6%4, to
be valid, the State bears the burden of demonstrating a knowing, |
intelligent, voluntary waiver based upon the totality of the
facts and circumstances surroﬁnding the interrogation. What is
essential is that the defendant have a full awareness of the
nature of ‘the constitutional rights beikng abandoned and the
consequences of his decisién to abandon them, and’ that the' waiver
not be the product of official coercion. An express written or
oral waiver, while strong proof of the validity of that waiver,
is neither necessary nor sufficient to establish waiver. The
question is not one of form, but whether defendant in fact.
knowingly and wvoluntarily waived his rights.’ State v. Dotson,
Clark App. No. 97~CA-0071 (citations omitted).”

Prior to being arrested for OVI, Defendant told Officer
Wilson that she had caused the coliision. Defendant made these

statements while she was sitting on the ground outside her
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damaged vehicle, after Officer Wilson initially approached and
questioned her.’ Although Defendant’s statement was made in
response to Officer Wilson’s questions, and thus‘was the product
of interrogation, Miranda warnings were not required because
Defendant was not in custody at that time.

Defendant was in custody for purposes of Miranda when she
was placed under arrest for OVI, handcﬁffed, and placed in the

rear of Officer Wilson’'s cruiser. Before asking any questions,

Officer Wilson advised Defendant of her Miranda rights by reading

them to her from a pre-interview form. Defendant did not sign a
waiver of rights form because she was handcufféd. However, the
record demonstrates that Defendant indicated to Officer’Wilson
that she understood her rights and was willing to waive them and
speak to police;

The record does not reflect that Defendant suffered any
injury during the accident that impaired her ability to reason
and understand her rights or the consequences of waiving them.
Officer Wilson did not observe any injuries on Defendant, and she

did not exhibit any symptoms of a concussion. Medic crews

'evaluated.Defendant and found no significant injuries. Defendant

denied that she was injured and refused medical treatment.
Defendant argues that she was so intoxicated that she could
net make a knowing and intelligent waiver of her Mi#anda rights.
In suppqrtfof that claim, Defendant points out that she exhibited
signs of intowxication, her physical qoordination was impaired,

and her breathalyzer test producéd a result nearly three times

THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT

A-19




6

the legal limit.’ Furthermore, Officer Wilson testified that
someone that intoxicated probably has impaired decision making
skills.

Defendant clearly exhibited behavior consistent with a
person who is intoxicated. Her breathalyzer test result shows
that she was highly intoxicated. Nevertheless, this record

supports the conclusion that Defendant’s ability to reason was

. not so impaired that she was unable to understand her Miranda

rights or the consequences of waiving them.

In her conversation with Officer Wilson, Defendant was very

talkative, open, and engaging, and did not refuse to answer any

question. Defendant just kept talking, wanting to get out her
side of the story. Defendant was not'incoherent, disoriented, or
losing consciousness or £alling asleep inside the cruiser.
Furthermore, the evidence does not demonstrate that Defendant did
not understand her circumstances or what was going on, or that
she did not reépond appropriately to questions Officer Wilson
asked. Most importantly, Defendént indicated to Officer Wilson
that she understood ﬁhe rights he read to her and that she was
willing to waive them and talk to him. On these facts, there is
sufficient evidence to support a determinatidn that Defendant’s
ability to reason was not so impaired by alc&hol that she could
not knowingly, intelligently and voluntarily waive her Miranda
rights. State v.‘Ecton, Montgomery App. No. 21388, 2006-Ohio-~
6069 ; State v. Stewart {(1991), 75 Ohioc App.3d 1l41l; State v. Lewis

{(July 21, 1998), Franklin App. No. 97APA09-1263; State v.
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Stanberry, Lake App. No. 2002-L-028, 2003-0hic-5700.

After taking a breathalyzer test at the Kettering Police
Department, Defendant was transported back teo the Oakwood police
station. While completing the portion of his report involving
paperwork for the “DUI packet, ” Officer Wilson again advised
Defendant of her Miranda rights. This time, Defendant refused to
waive her rights or answer any further questions. Officer Wilson
therefore did not question Defendant further, and continued
preparing his report. As he did so, Defendant méde spontaneous,
volunteered statements to the effect thét gshe should not have
been driving. These statements need not be suppressed because
they are not the product of any interrogation by polige. State
v. Johnson, Montgcméry App.No. 20624, 2005-Ohio-1367. The trial
court did not err in overruling Defendant’s motion to suppress.

Defendant’s first assignment of error is overruled.

'SECOND ASSIGNMENT OF ERROR

“PHE TRIAL COURT ERRED BY NOT DISMISSING APPELLANT' S CASE AS
SHE WAS CHARGED AND CONVICTED UNDER A FAULTY INDICTMENT WHICH
FAI#ED TO ALLEGE AN ESSENTIAL ELEMENT OF THE OFFENSE OF
AGGRAVATED VEHICULAR ASSAULT.”

Relying upon State ?. Colon, 118 Ohio St.3d 26, 2008-Chio-
1624 (Ceclon I), Defendant argues that the trial court erred in
failing to grant her motion to dismiss the aggravated vehicular
assault dharge because the indictment was fatally defective, to
the extent that it failed to include an essential element of tﬁat

offense, the culpable mental state of recklessness.
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Daefendant was convicted of a violation of R.C.
2903.08(Aa) (1) (a), which provides:

“No person, while operating or participating in the

-operation of a motor vehicle, motorcycle, snowmobile, locomotive,

water craft, or éircraft, shall cause serious physical harm to
anothet person or another’s unborn in any of the following ways:

“As the proximate fesult of committing a violation of
division (A) of section 4511.19 of the Revised Code or of a
substantially equivalent municipal ordinance.”

' We have held that R.C. 2903.08(A)(1)(a) is a strict
1iability’offense that does not reqﬁire any culpable mental state
for a finding of criminal ligbility; Therefore, if the State
proves that an accused was operating a motor vehicle while under
the influence of alcohol when he caused serious physiéal harm to
another, it is irrelevant whethei the accused was driving
recklessly when‘ he caused the accident and/or that he was
reckless in becoming intoxicated. State v. Harding, Montgomery
App.No. 20801,’2006%Ohio—481. The trial court did not err in
failing to dismiss the aggravated vehicular assault charge
because §f a faulty indictment.

Defendant’s second assignment of error is overruled.
THIRD ASSIGNMENT OF ERROR

WAPPELLANT’ S CONVICTION SHOULD BE REVERSED BECAUSE SHE WAS
CONVICTED OF ALLIED OFFENSES OF SIMILAR IMPORT."”

Defendant argues that she cannot be convicted and sentenced

for both aggravated vehicular assault under R.C. 2903.08(Aa) (1) (a)
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and operating a motor vehicle under the influence of alcohol
under R.C. 4511.19(a) {1) (h), bécause those offenses are allied
offenses of similar import pursuant to R.C. 2941.25.

The State argues that this court is precludéd from reviewing
this assignment of error because Defendant failed to provide a
transcript of the sentencing hearing. 'We disagree. The
termination entry in this case that was filed on July 24, 2009,
demonstrateS‘that Defendant was convicted and sentenced for both
aggravated vehicular assault and operating a motor vehicle undéi
the influence of alcochol. Defendant’s allied offenses argument
presents an issue of law, and the grounds upon which she bases

that argument are contained in the termination entry. Thus, the

‘record before .us is sufficient to permit review of the error

Defendant assignsQ

In Ohio, the vehicle for determining application of the
Double Jeopardy Clause to the issue of multiple punishments is
R.C. 2941.25. That section states:

“(A) Where the same conduct by defendant can be construed to
constitute two or more alliéd offenses of similar import, the
indictment or information ‘may contain counts for all such
offenses, but the defendant may be convicted of only cne.

“(B) Where the defendant’s conduct constitutes two or more
offensesyof dissimilar import, or where his conduct results in
two or more offenses of the same or similar kind committed
gseparately or with a separate animus as to each,’the indictment

or information may contain counts for all such offenses, and the
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defendant may be convicted of all of them.”

“A two-step analysis is required to determine whether two
crimes are allied offenses of similar import. E.g. State v.
Blankenship (1988), 38 Ohio St.3d4 116, 117, 526 N.E.2d 816;
Rance, 85 Ohio St.3d at 636, 710 N.E.2d 699. Recently, in State
v. Cabrales, 118 Ohio St.3d 54, 2008-0Ohio-1625, 886 N.E.2d 181,
we stated: ‘'In determining whether offenses are allied ocffenses

of similar import under R.C. 2941.25(A), courts are reguired to

compare the elements of offenses in the abstract without

considering the evidence in the case, biut are not required to
find an exact alignment of  the elements. Instead, if, in
comparing the elements of the offenses in the abstract, the
offenses are so similar that the commission of one offense will
nécessarily result in commission of the other, then the offenses
are allied offenses of similar import.’ Id. at paragraph one of
the syllabus. If the offenses are allied, the court proceeds to
the’second step and considers whether the offenses were committed
separately or with a separate animus. Id. at § 31.” State v.
Williams, 124 Ohioc St.3d 381, 2010-Ohio-147, at J16.

Defendant was found guilty of aggravated vehicular assault
in violation of R.C. 2903.08(a) (1) {a), which states:

“No person, while operating or participating in the
operatiocn of a motor vehicle, motorcycle, snowmobile, locomotive,
water craft, or aircraft, shall cause seriocus physical harm to
ancother person or another’s unborn in any of the following ways:

“As the proximate result of committing a wvioclation of

THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT

A - 24




11

division (A) of section 4511.19 of the Revised Code or of a
substantially equivalent municipal ordinance.”

Defendant was also found guilty of operating a motor vehicle
under the influence of alcohol in violation =~ of R‘C.b
4511.19 (A) (1) (h), which states:

“No person shall operate any vehicle, streetcar, or
trackless trolley within this state, if, at the time of the
operation, any of the following apply:

“The person has a concentration of seventeen-hundredths of
one gram oOr moré by weight of alecohol per two hundred~ten liters
of the person’é breath.” ’

The elements of R.C. 2903.18(A) (1) (a) and 4511.19(A)(1)(h)
do not exactly align when thése two offenées are compared in the
abstract, but they are allied offenses of similar imporf.per R.C..
2941,25(A) nevertheless. That section requires -merger of
offenses when “the same conduct by defendant can be construed to
constitute two” or more offenses. For purposes of a defendant’s
criminal liability for an offense, condﬁct “includes either a
voluntary act, or an omission to perform an act or duty that the
person is capable of performing.” R.C. 2801.21(3).

Conduct that cohstituteskthe offense of aggravated.vehiculér
assault, R.C. 2903.08(A) (1) (a) , necessarily also constitutes the
offense of operation of a vehicle while undei‘the influence of
alcohol, as defined by R.C. 4511.19(a) (1) (h), because commission.
of that predicate offense is a necessary component of the

resulting aggravated vehicular assault offense. Because the
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predicate offense is subsumed into the resulting offense, the two
are allied offenses of similar import for purposes of R.C.
2941.25(A). State v. Duncan, Richland App. No. 2009CA028, 2009-

Ohio-5668. The merger mandated‘by that section is not avoided

'because the R.C. 2803.08(7) (1) (a) offense requires a further

finding that serious physical harm proximately resulted from the
predicate R.C. 4511.19(A) offense. Requiring an identity of all

elements of both offenses would 1limit application  of R.C.

2941.25(A) to two violations of the same section of the Revised

Code, which double jeopardy bars when both are predicated on the
same conduct.

The .State argues that because the OVI kétatute, R.C.
4511 .19(a) (1) and (2), contains multiple subsectiocns that define
multiple ways of committing an OVI offense, it is possible to

commit aggravated vehicular assault by committing an OVI offense

~which is different from the specific OMVI offense with which

Defendant was charged, and therefore the two offenses are not

‘allied offenses of similar import. We are not persuaded by this

argument. Any violation of R.C. 4511.19(A) is a predicate
offense for aggravated vehicular assault under R.C.
2903.08(a) (1) (a). A violation of R.C. 4511.19(A) (1) (h} is one
form or species of a R.C. 4511.19(aA) OVI offense. Therefore,
aggravated vehicular assault under R.C. 2903.08(A)(1)(a) and
operatingia motor vehicle under the influence of alcohol under
R.C. 4511.19(Aa) (1) (h) are allied’offenses of similar import as

defined by R.C. 2841.25(A). Defendant may be convicted of only
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one, unless the two offenses were committed separately or with a
separate animus as to each. R.C. 2941.25(B).

While R.C. 2941.25(A) requires consideration of the eiements
of two offenses in the abstract, which presents an issue of law,
R.C. 2941.25(B) presents a mixed issue of fact and law.
Defendant was convicted on’her pleas of no contest. While the
record of the suppression. hearing ’exemplifies the acts or
omissions her two offenses involve, we believe that the parties
are entitled to argue the application of R.C. 2941.25(B)
specifically, in relation to those facts, and that any finding
concerning the application of R.C. 2941.25(B) to those facts
should be made by the trial court. Defendant’s sentences will be
reversed and the case will be remanded to the trial court to make
findings with respect'to the application of R.C. 2941.25(B) and
to resentence Defendant if merger is  regquired. State v,

Whitfield, 124 Ohic St.3d 319, 2010-Chio-2. Defendant’s third.

-assignment of error is sustained.

The Jjudgment from which the appeal is taken will be
affirmed, in part, and reversed, in part, and the cause is

remanded for further proceedings consistent with this opinion.
DONOVAN, P.J., and FAIN, J., concur.

Copies mailed to:

R. Lynn Nothstine, Esqg.
Jon Paul Rion, Esqg.
Hon. Mary Katherine Huffman
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{8 1} This is an appeal from a judgment of the Wood County Court of Comman
Pleas that found appellant guilty, after trial to a jury, of two counts of aggravated

‘vehicular bomicide; twocounts of aggravated vehicular assault, one countof operatiomrof
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a motor vehicle while under the influence, one count of endangering children, one count
of failure to comply with the order or signal of a police officer and one count of failure to
stop after an accident. Appellant was sentenced to an aggregate texm of 39 years
imprisonment. Fdr the reasons that follow, the judgment of the trial court is affirmed in
part and reversed in part.

§91 2} Appellant sets forth the folloxi'in.g assignments of error:

{91 3} "First Assignment of Error; The trial court erred in denying appellant's
motion to suppress the results of the blood test where the state made no showing of
substantial corpliance.

{9 41 "Second Assignment of Error: The trial court's imposition of the maximum

and cénsecutive sentences was contrary to Ia\# and constituted an abuse of discretion.
| {95} "Third Aséignment of Error: The trial court's order requiring the warden of
the institution where the appellant is housed to place the appellgnt in solitary confinement -
every October 5th is contrary to law. |
{96} "F ourill Aésigmnent of Error: The evidence at appellant's trial was
insufficient to support a conviction and appellant's canviction is against the manifest
Weighi of thé evidence.” |
{§ 7} The undisputed facts relevant to the issues raised on appeal are as follow’s..’
| While on duty on the afternoon of October 5, 2008, Sergeant Gregory Konrad of the
* Wood County Sheriff's Office noticed a white Bq;mgvﬂ_le approaching him at a high rate
of speed on Sand Ridge Road in Wood County. The car moved into’ Konrad's lane and
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the officer was forced to drive off the road to avoid 2 collision. Konrad turned around
and followed the car with his lights and siren activated, at oﬁc point tfaveling at
approximately 90 m.p.h. as he attempted to keep up. Konrad briefly lost sight of the car
ata &urve. in the road and, as he rounded the curve, saw a minivan lodged againsﬁ a tree
on the side of the road. Farther down the road, Konrad saw the white car, which had |
rolled onto its roof and caught fire. Sharon and William DeWitt, two of the minivan’s
passengers, died in the crash. The DeWitts' daughter, Shelen Steven, was seriously
injured Steven's three-}'ear—old son was also in the minivan but was not seriously
injured. Appellant, who had fled the scene, was located walking along the road édaout a
mile from the crash site. |

{4 8} On October 15, 2008, sppellant was indicted as follows: Counts | and 2,
aggravated vehicular hofnicide with specifications, in violation of R.C. 2903.06(A)(1){a)
and (B)(2)(b)(i); Counts 3 and 4, aggravated vehientar assault, in violation of R.C.
2903.0 S(A)(l,)(a) and (BX1)(8); Comt 3, driving while under the influence of alcohol in
violation of R.C. 4511.19(A)(1)(a); Count 6, endangering children, with a specification,
in vielation of R.C. 2819.22(C)(1) and (E}5)(b); Count 7, failure to comply with an order
or signal of police officer, with a specification, in viclation of R.C. 2021.331(B) and
(CYE)a)(), and Count 8, failure 1o stop after an accident in violation of R.C. 4549.02{A)
and (B).

{49} Appellant entered pleas of not guilty to all counts.
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{9 10} On December 29, 2008._.’ appellant filed a motion to suppress statements and
a niotion to suppress blood test results. The state filed 2 motion in Jimine to allow the
blood test results to be introduced as evidence and a motion in opposition to the motions
to suppress. After hearings on the motions, the trial court granted the motion o suppress
statements appetlant made while sitting in the police cruiser immediately after the crash,
ruled admissible appellant's statements made while in the hospital on October 7, 2008,
denied appeilant‘s motion to suppress thg: blood test results, and gran;ted the state's motion
in limine.

{9 11} Following a three-day trial, the jury found appellant guilty as to all counts.
The ttial court ;;mceeded directly to sentencing and imposed the following prison terms,
to be served consecutively: a mandatory ten years as to Count 1, & mandatory ten years
as to Count 2, eight years as to Count 3, four years as to Count 4, four years as to Count
7, and three years as to Count 8. As to Count 5, the trial court ordered appeltant
incarcerated in the Wood County Justice Center for ten days, and for six months on
Count 6, with those Sentences to be served concurrently with the prison terms. Finally,
the u—iél court ordered that appellant be placed in solitary conﬁnement every year on
Qctober 5, the anniversary of the crash. |

{91 12} In his first assignment of etror, appellant asserts that the &i,al court erred in

" denying his motion to suppress the results of his blood alcohol test. |
{9 13} Initially, we note that "[a]ppellate review of a motion to suppress presents a

mixed question of law and fact.” State v. Burnside, 100 Ohio 5t.3d 152, 2003-0Ohio-5372,
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% 8. In ruling on a motion to suppress, "the trial court assumes the role of triex of fact and
is therefore in the best position to resolve factual questions and evaluate the credibility of
witnesses.”" 1d., citing State v. Mills (1992), 62 Ohio St.3d 357, 366. On appeal, we "must
accept the trial court's findings of fact if they are supported by competent, credible
evidence” 1d., State v. Gupsinger (1993), 86 Ohio App.3d 592, 594. Accepting these
facts as true, we must then *independently determine as a matter of law, without' deference
40 the trial court's conclusion, whether they meet the applicable legal standard.” State v.
Luckett, 4th Dist. Nos. 09CA3108 and 09CA3109, 2010-Ohio-1444, § 8, citing Staie v.
Kiein (1991), 73 Ohio App.3d 486, 488,
{9 14} Appellant relies on State v. Mayl, 106 Ohio St.3d 207, 2005-Ohio-4629, in

which the Ohio Supréme Court held that upon a defendant's motion to suppress the

results of a blood alcchol test, the state must "show substantial compliance with R.C.
4511.19(D)(1) and Ohic Adm.Code Chapter 3701-53 before the test resulis aré
admissible." May! at 7 48. |

{4] 15} The results of the test in this case indicated that appellant's blood alcohol

level was ,114 perceht. Appellant argues that the state fajled to test his blood sample in
substantial compliance with the Ohio Department of Health reguiaiions pursuant to Ohio
Adm.Code 3701-53-01, et seq., which provides that "[wThen collecting a blood sample,

an aqueous solution of & non-volatile antiseptic shall be used on the skin. No alcohol |
shall be used as a skin antiseptic." The nurse who performed the blood draw testified at

the suppression hcanng that she first dlsmfccted apyellant‘s arm with an alcohol swab.

85/13
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Therefore, éppellant asserts, the state fajled to establish that it substantially compiiéd with
the requirements of R.C. 4511.19(D)(1) and Ohio Adm.Code Chapter 3701-53, rendering
the results of the blood test inadmissible at trial.
{q 16} Twu years after the May! decision, however, the Chio General Assembly
passed Am.SubILB. No. 461, effective April 4, 2007, which enacted KC.
4511. 19(D)(1)(a). The version of R.C. 4511.19(D)(1){a) m effect on October 5, 2008,
states: |
B {917} "In any criminal prosecution or juvenile court proceeding for a violation of
division (A)(l)(a} of this section or for an equivalent offense that is vehicle-related, the
result of any test of any blood or urine withdrawn and analyzed at any health care
| provider, as defined in section 2317.02 of the Revised Code, may be admitted with expert
testimony to be considered with any other relevant and competent evidence in
determining the guilt or innocence of the defendant.” (Emphasis added.)
iy 18} The Twelfih Disﬁict Cqurt of Appeals discus’sed the application of R.C.
4511.19(D)(1)(2) in State v. Davenport, 12th Dist. No. CA2008-04-011, 2009-Ohio-557,
_and conchuded that, based on the plain language of R.C, 4511.19(D)(1)(a), "the résults of
'any test of any biood” may be admitted with expert testimony and considered with any
other relevant and competent evidence in order to determine the guilt or innocence of the |
défendant for purposes of establishing a violation of division R.C. 4511.19(A)(1)(2), or
‘an equivalent offense, including aggi‘avaied vehicular homicide in violaﬁon of R.C.
D
| c%%%&%%eis
APR 22 201
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2903.06(A)(1)(a), so long as the blood was withdrawn and analyzed at a ‘health care
provider' as defined by R.C. 2317.12" (Emphasis sic.)

{9 19} Immediately after the collision, appellant was transported to the hospital,
whete he undetrwent a non—forensw or medical, blood alcohol test. We find that R.C.
4511.19(D)(1)(a), in effect on October 5, 2008, applies to this case and authorizes the
admissioii of appellant’s blood test results. We note first that appellant stipulated that the
haspital where his biood was drawn ;is a "health care provider" as quuiredk by the statute.
Further, appeliant was charged/ with violations of R.C. 4511. 19(.;;}(1)(3); 2903.06(AX(1)(a)
and 2903.08(A)1){(a); accérding to R.C. 4511.181(A)(4), #ielations of those three
offenses are "equivalent offenses” as set forth in RC 4511.18(D)(1)(a). It also is not
disputed that the prosecution in this case is "vehicle i‘eiated." |

{9 20} For the reasons set forth above, we agree with the trial court's applicaiion
of R.C. 4511.19(D)(1)(2) as well as the holding in Davernport and find that the trial court
did not err in denying appellant's motion to suppreSS the results of his blood alcohol test.
Accordingly, appellant's first assignment of error is not well-taken,

{4 21} Tn his second assignment of error, appellant asserts that the trial court
abused its discretion when it imposed maximum and consecutive sentences for his
convictions 6n two counts of aggravated vehicular homicide and two counts of
aggravated vehicular assault, Appellant also argues that the ﬁ:ial court erred by failing to

reference either R.C. 2929.11 or 2929.12 during the sentencing hearing, which, appellant
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gsserts, indicates that the trial court did not consider any of the relevant factors set forth
- in those statutory sections.

{4 22} The Supreme Court of Ohio has established a two-step procedure for
reviewing a felony sentence. S;dte v, Kalish (2008), 120 Obio St.3d 23, 2008-Ohio-4912.
The first step is to examine the seniencing court's compliance with all applicable rules
and statutes in imposing the sentence to determine whether the sentence is clearly and
convincingly contrary to law. Id. at § 15‘. The second step requires the trial court's
decision to be reviewed under an abuse of discretion ,standard. Id. at § 19. Anabuse of
discretion is "niorc than an error of law or judgmént; it implies that the frial court's
attitude is unreasonable, arbitrary or unconscionable.” Blakembre v, Blakemére (1983), 5
Ohio St.3d 217, 219.

£ 23} Appellant’s sentences all fell within the statutory range and thus meet the
criteria of the first step. The ten-year maximum sentences for the two convictions of
aggravated vehicular homicide with specifications were mandatory pursuant to R.C,
2903,06(3)(2}(1})(1). As to the convictions for aggravated vehiculér assault with ”

' speciﬁcatibns, both sentences were within the statutory range. While the eight-year
sentence for Count 3 was the maximurm éilowed by sfatute for a second-degree féiony,
the four-year sentence for Count 4, also a second-degree felony, was less than the
maximum. |

{9 24} This court has repeatediy held that State v. Fosier (2006), 109 Ohio St.3d 1,
2006-Ohi0—856, is the controlling law regarding this issue. Foster held sévcﬁ] .of Ohio‘s
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sentencing statutes unconstitutional in violation of the Sixth Amendment to the United
States Constitution. Since that roling, trial courts have no longer been required to make
specific findings of fact or give their reasons for imposing maximum, consecutive or
greater than minimum sentences. State v. Donald, 6th Dist. No. 8-09-027, 2010-Ohio-
2790, 9§ 8. Thus, Foster vests trial courts with full discretion to impose a prison sentence
which falls within the statutory range. Id. | |

{9 25} We note that where the trial court does not put on the record its
cormmeratmn of R.C. 2929.11 and 2929.12, it is presumed that the trial court gave proper
consideration to thos: statutes. Kalish at fn. 4 (cmng State v. Adams (1988), 37 Ohio
St.3d 295, paragraph three of the syllabus). 'Neverthclcss, the record in this case clearly
reflects that, although the court did not specifically cite R.C, 2929.11 and 292912, it
acknoWiedged that it was required to consider the principals and pﬁrposeé af criminal
sentencing prior to imposing appellant's sentences. The record is clear that appellant's
sentences were based upon the trial court's proper consideration of the relevant statutes
and factors. We cannot find that the trial court abused its discretion when imposing the
sentences or when ordering that they be served consecutively. Accordingly, appellant's
second assignment of error is not well-taken. | -

{8] 26} In his third assignment of error, appellant asserts that the frial court erred
by ordering him to be placed in solitary confinement on October 5 of each year. The
state in this case concedes that Qhio courts have held that solitary conﬁncment is not an

acceptable penal‘ry for a trial court to impose. We agrcc The punishments sef forth in

89/13
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the Ohio Revised Code for appellant's convictions do not provide for any period of
sélitary confinement. There is no statutory provision for this type of punishment and it is
conirary to law, See, e.g.. State v. Willinms, 8th Dist. No. 88737, 2007-Ohio-5073.
Appellant's third assignment of error is well-taken and, accordingly, the offending portion
of appellant's sentence must be vacated. | |

{% 27} In his fourth assignment of error, appellant asserts that the evidence at trial
was insufficient to support a conviction and that his conviction was against the manifest
weight of the evidence.

{428} A mavifest wei ght challenge questions whether the state has met its burden

- of persuasion. State v. Thompkins, 78 Ohio 5t.3d 380, 387. In making this
determination, I‘hek court of appeals sits as a "thirteenth juror” and, afier "reviewing the
entire ’record, weighs the evidence and all reasonable inferences, considers the credibility
of witnesses and detemlines whether in resolving conflicts in the evidence, the jury
clearly lost its way and created such a ﬁ*zanifest miscatriage of justice that the conviction
must be reversed and a new trial ordered." mpmpkz‘m, supra, at 386, citing State v.
Martin (1983), 20 Ohio App.3d 172, 175.

{29} In contrast, "suificiency” of the evidence is a question of law as to whether
the cvidencé is legally adequate to support a jury verdict as to all elements of the crime.
Thompkins, supra, at 386. When reviewing the sufficiency of the evidence to support a
criminal conv’iction, an appellate court must examine "the evidence ad‘mit.tgq attnal to
4de;téi'mine Whether such ew':ienoe, if' believed, would convince the average mind of the
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defendant's gnilt beyond a reasonable déubt. The relevant inquiry is whether, after
vieWing the evidence in a light most favorable to the prosecution, any rational trier of fact
could have found the essential elements of the crime proven beyond a reasonable douﬁt"
State v. Jenks (1991), 61 Ohio St.3d 259, paragraph two of the syllabus. A’conviction
that is based on legally insnfficient evidence constitutes a de,nial of due process, and Wil!
bar a retrial. Thompkins, supra, at 386-387.

{9 30} Appellant's sole argument in support of his challenges to the sufficiency of
 the svidence and the weight of the evidence is that the state failed to establish that he was
driving the car at the time of the crash. Appellant argues that the undisputed fact that his

father also fled the scene, and smelied of ﬂcohol according 1o witnesses, strongly
suggests that his father was the driver of the car, not appellant. Additionally, appellant
challenges the credibility of the three witnesses who were passéngers in the car at the
time of the crash, all of whom testiﬁed that appellant was the driver. Appellant states that

~ the witnesses all admitted to drinking prior to the crash and asserts that alcohol clouded
their memuoties.

{931} Trinity Jay testified that on the afternoon of the crash appellant picked her
up along with Jay's fiiends Roger Lambert and Alivia Bafon. Appellant was dxiviﬁg; his
ybuﬁg son and his father were also ‘in the car. The group spent the next several hours
driving around the arca with appellant at the wheel, At one point, appellant and his father
arnued because app ellant was dnvmg extremely fa.st and swervmg on the road. At the

time of the crash, Jay tcstiﬁcd appellant was driving. Aithough f:ve:ryone eise had been
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drinking alcoholic Beverages, Tay testified that she had not. Roger Lambert testified that
appellant was driving at the time of the :rasﬁ. Lambert confirmed Jay's testimony that
shortly before the crash, appellant and his father argued about who should drive since
everyone was drinking. Alivia Baron testified that she and her friends had been drinking
as they drove around town and that appellant and his father argued because appellant was
"top drunk to drive.,” Additionally, Tamara Cook, a cashier at a gas station in Weston,
Ohio, testified that appellant and several others had come into the store to purchase gas
and other items in the early ?:ve:ning. She identified appellant as the one driving the car
when it left the station.

{%] 32} Based on the fbrcgoing, we find that appellgnt's convictions were not
against the manifest weight of the evidence, The Jury clearly reached the rational
conclusion, based enl the testinony summarized alﬁove, that appellant was driving the car
at the time of the crash. Further, we find that the state presented Sufﬁcicﬁt evidence that
appellant was driving ﬂm car to support the convictions, Accordingly, appellant's fourth
assignment of error is not well-taken.

{41 33} Because we find that the trial court erred in orderiﬁg solitary confinement
as Pm of its sentence, we affirm in part and reverse in part. It is ordered that a special
tandate issue out of this court directing the Wood Cdunty Court of Common Pleas to
carry this judgment into execution by modifying its judgment entry to delete that portion

ordering solitary confinement. The judgment of the Wood County Court of Common
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Pleas is otherwise affirmed. This matter is remanded to the trial court for correction of

sentence. Costs of this appeal are assessed to appellant pursuant to App.R., 24.

JUDGMENT AFFIRMED IN PART
AND REVERSED IN PART.

~ A certified copy of this entry shall constitute the mandate pursuant to App.R. 27. See,
also, 6th Dist.Loc.App.R. 4.

‘Matk L. Pietrvkowski, J.

Arlene Sinper. I

: Th‘omas J. Osowik, P.1.
CONCUR.

This decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported
version are advised to visit the Ohio Supreme Court's web site at:

" httpi/lwww sconet state oh.usfrod/newpdi/tsource=6.
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[N IN THE COURT OF APPEALS

A ot 3
o N TWELFTH APPELLATE DISTRICT OF OHIO
PE?‘\\‘” | |
R gé‘% QURTY BUTLER COUNTY

‘d ytL LK OF CQUR’{b

STATE OF OHIO,
Plaintiff-Appellee, kco.  CASENO. CA2009-09-243
r\L\'—‘%B\é\: M’?EALS
| COWRt JUDGMENT ENTRY
-vs - gLV 2 2010
RPENTER
oY C'P‘ RIS
MICHAEL D. PHELPS, %‘Ce «r CO

Defendant-Appellant.

The assignment of error properly before this court having been ruled upon, it is
the order of this court that the judgment or final order appealed from be, and the same
‘hereby is, affirmed in part, reversed in part, and this cause is remanded for further
proceedings according to law and consnstent with the Opinion filed the same date as this
Judgment Entry.

It is further ordered that a mandate be sent to the Butier County Court of
Common Pleas for execution upon this judgment and that a certified copy of this
Judgment Entry shall constitute the mandate pursuant to App.R. 27.

Costs to be taxed 50% to appellee and 50% to appellant.

X W;Z@”é)%///

Stephen W. Powell, Presiding Judge

%SQ&

Robert P. ngland Ju

Robért A. Hendnckson Judge
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IN THE COURT OF APPEALS
TWELFTH APPELLATE DISTRICT OF OHIO

BUTLER COUNTY
STATE OF OHIO,
Plaintiff-Appeliee, : : CASE NO. CA2009-09-243
| : OPINION
- VS - : 7/12/2010

MICHAEL D. PHELPS,

Defendant-Appellant.

CRIMINAL APPEAL FROM BUTLER COUNTY COURT OF COMMON PLEAS
Case No. CR2008-06-1116

Robin N. Piper Ill, Butler County Prosecutlng Attorney, Lina N. Alkamhawi, Government
Services Center, 315 High Street, 11™ FI., Hamilton, Ohio 45011, for plaintifi-appellee

Brian K. Harrison, P.O. Box 80, Monroe, Ohio 45050, for defendant-appellant

RINGLAND, J.

{11} Defendant-appellant, Michael D. Phelps, appeals his convictions for two counts
of aggravate‘d vehicular assault, two counts of vehicular assault, and one count of operatihg a
vehicle under the influence ("OVI").

{712} Appellant's case arose from an automobile a‘ccident on April 25, 2008 in
Hamilton. Appellant was operating a work truck at the intersection of B Street and Lagonda

Avenue. As appellant attempted to turn left from B Street to Lagonda Avenue, he pulled out’
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in front of a vehicle operated by Nikki Goins, causing the vehicles to collide. Two passengers
in Goins' vehicle, Ashley and Brooklyn Estridge, were transported to Fort Hamilton Hospital.
Appeliant was also transported to the hospital after complaining of chest pains.

{13} When questioned by officers from the Hamilton Police Department, the officers
detected an odor of alcohol and observed glassy and bloodshot ‘eyes and slurred speech,
indicating that appellant might be under the influence of alcohol. A search warrant was
obtained for appellant's blood that was withdrawn at the hospital. Laboratory test results |
indicated that appellant had 13 nanograms of marijuana metabolite per milliliter of blood, and
12 grams by weight of alcohol per 100 milliliters of plasma, Appellant admitted that he had
consumed "a couple of beers,” ahd claimed that hé had been in the preéence of two
employees who were smoking marijuana, prior to the collision.

{4} Following a jury trial, appellant was found guilty of two counts of aggravated
vehicular assault, two counts of vehicular assault, and one count of operating a vehicle under |
the inﬂuence. Appellant's counsel argued that the offenses were a single animus and allied
offenses of éimilar import. The trial court overruled appellant's argument and sentenced
appellant on a!l‘ five counts to an aggregate prison term of seven years. Appellant timely
appeals, raising a single assignment of error; |

- {15} "THE TRIALCOURTERRED TO THE PREJUDICE OF APPELLANTWHENIT
CONVICTED APPELLANT OF MULTIPLE ALLIED OFFENSES OF SIMILAR IMPORT"

| {16} Inhis sole assignment of error, appellant presents three arguments. Appellant

first argues thaf aggravated vehicular assault and vehicular assault are allied offenses of

similar import. Appellant next argUes that all counts of the indictment arose from a single

course of conduct, and as a result it was improper for him to be convicted of two separate

charges of aggravated vehicular assault and/or vehicular assault. Finally, appellant argues

that operating a motor vehicle under the influence and aggravated vehicular assault are allied
-2-
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offenses of similar import.
Allied Offenses

{17} "Where the same conduct by defendant can be construed to constitute two or
more allied offenses of similar import, the indictment or information may contain counts for all
such offenses, but the defendant may be convicted of only one." R.C. 2941.25(A).

| {18} "Where the defendant's conduct constitutes two or more offenses of dissimilar
import, or where his conduct results in two or more offenses of the same or similar kind
committed separately or with a separate animus as to each, the indictment or information
may contain counts for all such offenses, and the defendant may be convicted of all of them."
R.C. 2941.25(B).

{119} The Ohio Supreme Court has set forth é two-step analysis for determining
whether offenses are of similar import under R.C. 2941 25 See State v. Cabrales, 118 Ohio
St.3d 54, 2008-Ohio-1625, 114. The first step requires a reviewing court to compare the
elements of the offénses in the abstract, without considering the evidence in the case. Id. at
paragraph one of the syllabus. If the court finds that the elements of the offénses ére SO
similar "that the commission of one offense' will neéessarily result in commission of the
other," the cou‘rt rhust proceed to the second step, which requires it to review the defendant's
conduct to determine whether the crimes were committed separately or with a separate
animus. Id. at 14. If the court finds that the offenses were committed separately or with a
‘separate animus, the defendant may be convicted of both offenses. id. See, aléo, State v.

Rance, 85 Ohio St.3d 632, 1999-Ohio-291.

Aggravated Vehicular Assault/Vehicular Assault
{1110} Appellant was convicted of aggravated vehicular assault in violation of R.C.
2903.08(A)(1)(a), which provides in pertinent part, "[n]o person, while operating * * * a motor

B -3-
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vehicle, * * * shall cause ’serious physical harm to another person * * * [a]s the proximate
result of committing a violation of division (A) of set:tion 4511.19 of the Revised Code * * *."’

{111} Vehicular assaultis defined, in pertinent part, as "[n]o person, while operating
* * * a motor vehicle, * * * shall cause serious physical harm to another person * * *
[rlecklessly." | R.C. 2803.08(A)(2)(b).

{112} Although some elements of aggravated vehicular assault and vehicular assault
are identical, such as causing serious phyéical harm to a victim while operating a motor
vehicle, vehicular assault requires the additional element that the defendant acted recklessly.
In contrast, aggravated vehicular assault in violation of R.C. 2903.08(A)(1)(a) requires the
defendant be under the influence of alcohol.‘ As the Second Appeliate District explained in
State v. Culver, 160 Ohio App.3d 1\72, 2005-Ohio-1359, the offenses are not allied because
an individual can be reckless without being under the influence df alcohol. Id. at 1J65.

{113} "As a pfactical matter, many different types of conduct can be reckless in
connection with operation of a vehicle. Speeding is just one example. In addition, the state
points out‘that an individual can be under the influence of alcohol without being reckless. We
also agree with this statement because R.C. 4511 A9(A)(1)(a) imposes strict liability and does
not require a culpable mental state. See, e.g., State v. Moine (1991), 72 Ohio App.3d 584,
587, State v. Cleary (1986), 22 Ohio St.3d 198, 199; and State v. Frazier, Mahonirig App. No.
01CAB5, 2003-Ohio-1216, at §14." Culver at 1/66-67.

{1114} The Tenth Appellate District found similarly in State v. Griesheimer, Franklin |
App. No. 05AP-1039, 2007-Ohio-837: "Both R.C. 2903.08(A)(1)(a) and R.C. 2903.08(A)(2)
require proof that the defendant caused serious physical harm to another while operating a
motor vehicle, motorcycle, snowmobile, locomotive, watercraft, or aircfaft. R.C.
2903.08(A)(1)(a) requires proof that the sérious physical haer to anothe‘r person resulted

from the person violating R.C. 4511.19(A), or a substantially equivalent municipal ordinance.
-4.
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*** R.C. 4511.19(A)(1)(a) imposes strict liability and does not require proof of a culpable
mental state. See State v. Harding, Montgomery App. No. 20801, 2006-Ohio-481, at §61;
State v. Sabo, Franklin App. No. 04AP-1114, 2006-Ohio-1521, at {[18; State v. Culver, 160
Ohio App.3d 172, 2005-Ohio-1359, at 168. R.C. 2903.08(A)(2), however, requires proof of
the culpable mental state of recklessness as an essential element 6f the crime and does not
require the person to be under the influence of alcohol, a drug of abuse, or é. combination of
them. Thus, when the elements of the two crimes are compared in the abstract, they bdth
require proof of an element that is not required by the other. This finding is in accord with the
Second District Court of Appeals decision in Culver, which resclved that, when R.C.
2903.08(A)(1)(a) and R.C. 2903.08(A)(2) are compared in the abstract, the elements of
aggravated vehicular assault and vehicular assault do not sufficiently correspond to
constitute allied offenses of similar import." Griesheimer at Y18,

{115} We agree with the decisions of the Second and Tenth Appellate Districts.
Since the elements do not correspond, aggravated vehicular assault based upon alcohol
impaired driving, in violation of R.C. 2903.08(A)(1)(a), and vehicular assault based upon
recklessness, in violation of R.C. 2903.08(A)(2), are not allied offénses of sinﬁilar’import. .
Accordingly, the trial court did not err by failing to merge those convictions for pUrposes of
sentencing. |

Multiple Charges of Same Offense

{116} Where a defendant's conduct injures multiple victims, the defendant may be
convicted and séntenced for each offense involving a separate victim. See State v. Jones
(1985), 18 Ohio St.3d 116; State v Caudill (1983), 11 Ohio App.3d 252; State v. Lapping
(1991), 75 Ohio App.3d 354; State v. Phillips (1991), 75 Ohio App.3d 785, 789.

{117} Here, appellant caused serious physical harm to two separate victims, Brooklyn

and Ashley. Accordingly, the trial court properly sentenced appellant to two counts of
-5.
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aggravated vehicular assault and two counts of vehicular assault. State v. Lawrence, 180
Ohio App.3d 468, 2009-Ohio-33, 1119; State v. Angus, Frankiin App. No. 05AP-1054, 2006-
Ohio-4455, §]34.

Aggravated Vehicular Assault/OVI

{1 8} A convicﬁon for aggravated vehicular assault pursuant to R.C. 2903.08(A)(1)(a)
requires a violation of OVI pursuantto R.C. 4511.19 of an equivalent municipal ordinance. In
support of its argument that the offenses are not allied, the state submits Stafe v. O'Neil,
Cuyahoga App. No. 82717, 2005-Ohio-4999. In O'Neil, the Eighth Apbellate District
concluded that aggravated vehicular assault and OVI are not allied offenses of similar import.
Id. at {18. The O'Neil court reasoned as follows:

{ﬁ1 9} "R.C. 2903.08, regarding aggravated vehicular assault, provides:

{120} "(A) No person, while operating * * * a motor vehicle * * * shall cause serious
physical harm to énother person * * *.’

{fi21} "(1)(a) As the proximate result of committing a violation of division (A) of section
4511.19 of the Revised Code * * *;

2y e

{1123} "(2)(b) Recklessly.

{1124} "R.C. 4511.19, regarding driving while under fhe influence of alcohol or drugs,
provides that '(A)(1) No person shall operate any vehicle * * * within this state, if, at the time
of the operation * * * (a) the person is under the influence of alcohol, a drug of abuse, or a
combination of them.’

{1125} "Considering the statutory elements of these offenses in the abstract, without
reference to appellant’s conduct in this matter, it is apparent that an individual could drive

while under the influence of alcohol or drugs in violation of R.C. 4511.19 without causing

-6 -
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serious physicalharm to another person. Likewise, one could drive recklessly, without being
under the influence of drugs or alcohol, and injure someone. Accordingly, the elements of
driving under the influence of alcohol do not correspond with the elements of aggravated
vehicular assauit to such a degree that the commission of one will result in the commission of
the other and, therefore, they are not allied offenses of similar import." O'Neil at §12-18.

{1126} In reviewing the offense of aggravated vehicular assault, the Eighth District
attributes an element to the offense which is not an element. Specifically, the Eighth District
in O'Neil found that "recklessly" was an element of aggravated vehicular assault. It is not.

{1127} R.C.2903.08(B)(1) provides, "[w]hoever violates division (A)(1) of this section is
guilty of aggravated vehicular assault," wh’ile R.C. 2803.08(C)(1) states "[w]hoever violates
division (A)(2) or (3) of this section is guilty of vehicular assault * * ** The "recklessly"
element is not lrsted under R.C. 2903.08(A)(1), pertarnrng to aggravated vehicular assauit.
Rather, "recklessly" is the culpable mental state for vehicular assault in violation of R.C.
2803.08(A)(2). Accordingly, the Eighth District's attribution of “recklessly" as a differentiating
element for the offense ef aggravated vehicular assault is not supporled by the statutory
framework. "

{1]2_8} Rather, we agree with the Second Appellate District's decision in State v. West,
Montgomery App. ’No. 23547, 2010-Ohio-1786, 127-44, which correctly analyzes OVI in
relation to aggravated vehicular assault. The West court stated:

{1[29} "Defendant was found guilty of aggravated vehicular assault in violation of R.C.
2903.08(A)(1)(a) ***. Defendant was also found guilty of operating a motor vehicle under
the influence of alcohol in violation of RC 4511.19(A)(1)(h) * * *. B

{1130} "Conduct that constitutes the offense of aggravated vehlcular assault, R.C.
2903 08(A)(1)(a) necessarily also constitutes the offense of operation of a vehrcle while

under the influence of alcohol, as defined by R.C. 4511.1 9(A)(1)(h), because commission of
-7 ‘
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that predicate offense is a necessary component of the resulting aggravated vehicular‘
assault offense. Because the predicate offense is subsumed into the resulting offense, the
two are allied offenses of similar import for purposes of R.C. 2941.25(A). State v. Duncan,
Richland App. No. 2009CA028, 2009-Ohio-5668. The merger mandated by that section is
not avoided because the R.C. 2903.08(A)(1)(a) offense requires a further finding that serious
physicél harm proximately resulted from the predicate R.C. 4511.1 9(A) offense. Requiring an

- identity of all elements of both offenses would limit application of R.C. 2941.25(A) to two
violations of the same sectibn of the Revised Code, which double jeopardy bars when’ both
are predicated on the same condudt. FEE

{7131} "Any violation of’ R.C. 4511.19(A) is a predicate offense for aggravated
vehicular assault under R.C. 2903.08(A)(1)(a). A violation of R.C. 4511.19(A)(1)(h) is one
form or species of a R.C. 451 1.19(A) ovi offénse. Therefore, aggrav’ated vehicular assault
under R.C. 2903.08(A)(1)(a) and operating a motor vehicle under the influence of alcohol
under R.C. 4511.19(A)(1)(h) are allied offenses of similar import as defined by R.C.
2941.25(A). Defendant may be convicted of only one, unless the two offenses wéré
committed separately or with a separate animus as to each. R.C. 2041.25(B)." Wést at §]36-
44,

{132} Like the defendant in West, ‘appellant‘ in this case was convicted of both R.C.
2903.08(A)(1)(a) and R.C. 4511.19(A)(1)(h). As demonstrated by West, since appellant's
conduct occurred during a single transaction, appellant cannot be convicted of both
aggravated Vehicular assault and OVI. Accordingly, we remand this matter to the trial court
for merger of appeliant's OVI conviction with his convictions for aggravated véhicular asséult
and resentencing.

{1133} Appeliant's assi’gnment of error is sustained in part and overruled in part.

{1134} Judgment affirmed in part; reversed in part, and this cause is remanded for
-8-
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further proceedings consistent with this opinion.

POWELL, P.J., and HENDRICKSON, J., concur.

This opinion or decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported
version are advised to visit the Ohio Supreme Court's web site at:
http:/Mww.sconet state.oh.us/ROD/documents/. Final versions of decisions
are also available on the Twelfth District's web site at:
hitp:/iwww.twelfth.courts state.oh.us/search.asp
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