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I. STATEMENT OF THE FACTS AND CASE

On May 31, 2012, David M. Anderson (hereinafter "Mr. Anderson"), was indicted by the

Summit County Grand Jury on two counts: Count 1, Kidnapping, R.C. 2905.01(A)(4), and Count 2,

Rape, R.C. 2907.02(A)(2), both felonies of the first degree. (CR-2012-05-1469, Trial Docket #2).

On September 4, 2012, a jury trial was held before the Hon. Lynne S. Callahan, and on

September 7, 2012, the petitjury returned a verdict finding Mr. Anderson guilty of both counts. (CR-

2012-05-1469, Trial Docket #46-47). On September 11, 2012, perjoumal entry dated September 18,

2012, the trial court sentenced Mr. Anderson to consecutive terms of seven years for kidnapping, and

ten years for rape, for a total sentence of 17 years' incarceration. (CR-2012-05-1469, Trial Docket

#70, A30-34).

On September 24, 2012, Mr. Anderson timely appealed his conviction and sentence to the

Ninth District Court of Appeals. (CR-2012-05-1469, Trial Docket #54). On March 26, 2014, the

Court of Appeals affirmed his conviction and sentence. State v. Anderson, 9^' Dist. No. 26640, 2014-

Ohio-1206. (CA-26640, Appellate Docket #133, A6-18).

On April 23, 2014, the Ninth District Court of Appeals certified a conflict between its

decision in Anderson and the Eighth District Court of Appeals' decision in State v. Holly, 8ffi Dist.

No. 95454, 2011-Ohio-2284, and State v. Rogers, 8th Dist. No. 97093, 97094, 2012-Ohio-2496. (CA-

26640, Appellate Docket #138, A4-5). On April 29, 2014, Mr. Anderson filed the notice of certified

conflict with this Court. (A1-3). On June 25, 2014, this Court determined that a conflict existed. (A-

29). State v. Anderson, 139 Ohio St.3d 1427, 2014-Ohio-2725, 11 N.E.3d 283 (Table). This Court

ordered that the parties brief the following issue:

If a defendant is sentenced to prison for a term of incarceration, does the trial
court have the authority to issue against the defendant, a "no contact" order
with the victim?



ARGUMENT IN SUPPORT OF PROPOSITION OF LAW

PROPOSITION OF LAW

A trial court does not have the authority to issue against the defendant a "no
contact" order with the victim when it sentences the offender to prison.

II. SENTENCING AT THE TRIAL COURT

Mr. Anderson was sentenced by the trial court on September 11, 2012, for rape and

kidnapping. At this hearing, the prosecuting witness (hereinafter "victim"), did not personally

appear, but a person by the name of Mr. Lee appeared on the victim's behalf and read a letter that the

victim wrote to the trial court. (9/11/12, T.p. 2-3). The letter stated how the victim's life had been

changed forever by Mr. Anderson and that she was now scared, suicidal, and had lost her trust in

people. (9/11/12, T.p. 3-4). The letter also said she was now afraid of people because Mr. Anderson

had robbed her of her innocence and trust, preyed on her, and had taken advantage of a good woman.

The letter went on to say that she prayed for Mr. Anderson and would ask God to bless his soul for

when he does repent and ask for forgiveness. Finally, she stated that she was a victim of Mr.

Anderson, but "may this be no more." (sic). (9/11/12, T.p. 5-6).

At the sentencing hearing, the trial court imposed a 17-year sentence and ordered Mr.

Anderson to have no contact with the victim. (9/11/12, T.p. 23). The trial court's sentencing journal

entry contained the same order. (CR-2012-05-1469, Trial Docket #70, A-3 1). The terms, conditions,

or length of the no contact order were not stated to Mr. Anderson, nor was he informed of the

possible penalties if he violated the no contact order. Finally, the trial court failed to inform Mr.

Anderson how he could seek a rescission or modification of the no contact order at some point in the

future.

At no point during the sentencing hearing did anyone ever request that the trial court issue a

no contact order between Mr. Anderson and the victim.
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IlIe COURT OF APPEALS' DECISION

On September 24, 2012, Mr. Anderson filed his direct appeal to the Ninth District Court of

Appeals. In his merit brief, he argued that the trial court erred by ordering him to have no contact

with the victim as part of his sentence. (CA-26640, Appellate Docket #23, p. 23). Mr. Anderson also

argued that his trial counsel was constitutionally ineffective for failing to object to the imposition of

the no contact order in conjunction with a term of imprisonment. (CA-26640, Appellate Docket #23,

p. 23).

On March 26, 2014, the Court of Appeals affirmed his conviction, the sentence, including the

trial court's imposition of the no contact order. State v. Anderson, 9th Dist. No. 26640, 2014-Ohio-

1206. (CA-26640, Appellate Docket #133, A6-1 8). The Court of Appeals admitted that while there

was no statutory provision expressly authorizing the imposition of a no contact order when an

offender is sentenced to prison, the Court of Appeals found it significant that there was no provision

prohibiting the imposition of such orders. Id. at ¶34. (A-12). The Court of Appeals also determined

that Mr. Anderson's trial counsel was not constitutionally deficient based upon its ruling that the trial

court was authorized to impose the no contact order. Id. at ¶41. (A-14).

The Hon. Eve Belfance dissented from the majority opinion upholding the trial court's no

contact order. She argued that the trial court could not impose a no contact sanction while Mr.

Anderson was in prison and, thus, it lacked authority to include that as part of Mr. Anderson's

sentence. Id. at ¶46. (A- 15).



IV. THE STATE OF OHIO'S HAS WAIVED ANY ARGUMENT
IN SUPPORT OF THE LOWER COURT'S DECISION

During Mr. Anderson's direct appeal to the Ninth District Court of Appeals, the State of Ohio

filed its merit brief on January 24, 2013. Concerning Mr. Anderson's assignment of error regarding

the no contact order, the State of Ohio agreed with Mr. Anderson that the trial court could not

impose a no contact order with the victim. In its brief, (CA-26640, Appellate Docket #24, p. 13), the

State specifically stated:

The State agrees that the trial court could not impose a no contact order in the
sentencing entry. If Anderson attempts to harass [the victim] while he is in
prison, DRC [(The Ohio Department of Rehabilitation and Correction)] will
take preventative measures. (Emphasis added).

See also State v. Anderson, supra, at ¶32, (A-12), ("Anderson argues that the trial court erred by

ordering him to have no contact with the victim as part of his sentence. Although the State concedes

error, this Court does not agree"). (Emphasis added).

As such, under the doctrine of waiver by estoppel, a party cannot change the theory of his

case and present these new arguments for the first time on appeal. State ex rel. Gutierrez v. Trumbull

Cty. Bd ofElections, 65 Ohio St.3d 175, 177, 602 N.E.2d 622 (1992). A party may not assert a new

legal theory for the first time before the appellate court. Stores Realty Co. v. Cleveland, 41 Ohio

St.2d 41, 43, 322 N.E.2d 629 (1975). Waiver is the intentional relinquishment or abandonment of a

right, and waiver of a right cannot form the basis of any claimed error under Crim.R. 52(B). State v.

Payne, 114 Ohio St.3d 502, 2007-Ohio-4642, 873 N.E.2d 306, ¶23.



Although exceptions to the waiver doctrine exist, appellate courts are particularly loathe to

depart from the waiver doctrine when a party makes an argument on appeal that directly contradicts

the argument asserted below. Republic Steel Corp. v. Board ofRevision, 175 Ohio St. 179,184-185,

192 N.E.2d 47 (1963) (holding that issues "which are diametrically opposed to the theory upon

which the plaintiff proceeded below cannot be raised for the first time on review").

"The theory upon which the case was submitted and argued in the [trial] court cannot, when

an adverse judgment results, be discarded and a new, contradictory theory be substituted and

successfully invoked on appeal." Sperle v. Michigan Dept. of Corrections, 297 F.3d 483, 494 (6th

Cir., 2002). See also Lyons v. Jefferson Bank & Trust, 994 F.2d 716, 721 (l Oth Cir., 1993), (stating

that the court has been "particularly insistent" on refusing to consider new issues on appeal "where

the theory advanced on appeal was in direct contradiction to the theory pursued in the trial court");

Wakefield v. Church of Scientology, 93 8 F.2d 1226, 1229, fn. l(11 th Cir., 1991), (recognizing that

parties can assert "inconsistent claims" in the trial court, but an appellate court "reviews the case

tried in the [trial] court; it does not try ever-changing theories parties fashion during the appellate

process"); Paycom Payroll, LLC v. Richison, --- F.3d ---, 2014 WL 3377679, *3 (10th Cir.) (holding

that "if a theory was intentionally relinquished or abandoned in the district court, we usually deem it

waived and refuse to consider it"); Navarro-Hernandez v. Holder, --- Fed.Appx. ---, 2014 WL

2726755, * 1(5th Cir.) (holding that Navarro-Hernandez had abandoned any argument challenging

the BIA's discretionary denial of his application for a §212(h) waiver by failing to adequately brief

the issue).



Appellate courts also refuse to review contradictory arguments because they offend the

purpose behind the waiver doctrine. Rejecting an argument pursuant to the waiver doctrine,

"protect[s] the role of the courts and the dignity of the proceedings before them by imposing upon

counsel the duty to exercise diligence in his or her own cause and to aid the court rather than silently

mislead it into the commission of error." State ex rel. Quarto Mining Co. v. Foreman, 79 Ohio St.3d

78, 81, 679 N.E.2d 706 (1997).

Therefore for these reasons, this Court should reject and not consider any arguments from the

State that contradicts its previous position before the Ninth District Court of Appeals that the trial

court could not impose the no contact order against Mr. Anderson.

V. OHIO STATUTORY LAW DOES NOT AUTHORIZE THE IMPOSITION OF A "NO
CONTACT" ORDER WHEN AN OFFENDER IS SENTENCED TO PRISON

The General Assembly legislatively sets forth the public policy of this state. Estate of Graves

v. Circleville, 124 Ohio St.3d 339, 2010-Ohio-168, 922 N.E.2d 201, ¶23. "A court's role is to

interpret, not legislate." Cablevision of the Midwest, Inc. v. Gross, 70 Ohio St.3d 541, 544, 639

N.E.2d 1154 (1994). "It has long been recognized in this state that the General Assembly has the

plenary power to prescribe crimes and fix penalties." State v. Morris, 55 Ohio St.2d 101, 112, 378

N.E.2d 708 (1978).

Judges have no inherent power to create sentences. Rather, judges are duty-bound to
apply sentencing laws as they are written. The only sentence which a trial court may
impose is that provided for by statute. A court has no power to substitute a different
sentence for that provided for by statute or one that is either greater or lesser than that
provided for by law.

State v. Taylor, 138 Ohio St.3d 194, 2014-Ohio-460, 5 N.E.3d 612, ¶18, citing State v. Fischer, 128

Ohio St.3d 92, 2010-Ohio-6238, 942 N.E.2d 332, ¶22, and Colegrove v. Burns, 175 Ohio St. 437,

438, 195 N.E.2d 811 (1964). "It is the legislature that has the authority to define offenses and fix

6



penalties, and it is the legislature that authorizes the judiciary to pass a particular sentence upon an

accused." In re H. V, 138 Ohio St.3d 408, 2014-Ohio-812, 7 N.E.3d 1173, ¶55.

Mr. Anderson was sentenced to serve seven (7) years' incarceration for kidnapping and ten

(10) years' incarceration for rape, to be run consecutively with each other for a total sentence of 17

years' incarceration. Pursuant to R.C. 2929.13(F)(2), the 10-year prison sentence for the rape

conviction is a mandatory sentence.

R.C. 2929.13(A) states, in relevant part:

(A) Except as provided in division (E), (F), or (G) of this section and unless a
specific sanction is required to be imposed or is precluded from being imposed
pursuant to law, a court that imposes a sentence upon an offender for a felony
may impose any sanction or combination of sanctions on the offender that are
provided in sections 2929.14 to 2929.18 of the Revised Code.
If the offender is eligible to be sentenced to community control sanctions, the court
shall consider the appropriateness of imposing a financial sanction pursuant to
section 2929.18 of the Revised Code or a sanction of community service pursuant to
section 2929.17 of the Revised Code as the sole sanction for the offense. Except as
otherwise provided in this division, if the court is required to impose a mandatory
prison term for the offense for which sentence is being imposed, the court also
shall impose any financial sanction pursuant to section 2929.18 of the Revised Code
that is required for the offense and may impose any other financial sanction pursuant
to that section but may not impose any additional sanction or combination of
sanctions under section 2929.16 or 2929.17 of the Revised Code. (Emphasis
added).

Therefore, pursuant to R.C. 2929.13(A), a trial court may only impose a no contact order if

that provision is contained within the sentencing statutes as set forth in R.C. 2919.14, R.C. 2929.15,

or R.C. 2929.18. However, none of those statutes explicitly or implicitly allows a trial court to

impose a no contact order with a sentence of incarceration. R.C. 2929.14 details permissible prison

terms for various offenses, whereas R.C. 2929.15 authorizes community control sanctions only if a

non-mandatory prison term is not imposed, (see R.C. 2919.15(A)). R.C. 2929.18 only deals with the

imposition of financial sanctions, such as restitution, fines, and court costs.



At the sentencing hearing, there are two different procedures that the trial court undertakes

when it is sentencing an offender, depending on whether the offender is being sentenced to prison or

placed on community control. R.C. 2929.19(B)(2) lists a trial court's various duties that must be

undertaken at the sentencing hearing when imposing a prison sentence. However, R.C.

2929.19(B)(4) sets forth different requirements when a trial court only imposes community control

sanctions. As such, the sentencing statutes themselves require the trial court to either impose a prison

sentence or community control, but not both. There is no "hybrid" form of sentencing in Ohio.

Ohio's appellate courts have uniformly held that, "the sentencing statute does not allow a

trial court to impose both a prison sentence and community control for the same offense." State v.

Miller, 12th Dist. No. CA2010-12-336, 2011-Ohio-3909, ¶20, citing State v. Jacobs, 189 Ohio

App.3d 283, 2010-Ohio-4010, 938 N.E.2d 79 (8t" Dist.), ¶5. Instead, "the trial courts need to decide

which sentence is most appropriate - prison or community control sanctions - and impose whichever

option is deemed to be necessary." Id. citing State v. Vlad, 153 Ohio App.3d 74, 2003-Ohio-2930,

790 N.E.2d 1246 (7th Dist.), ¶16.

Vte "NO CON'C'ACT'4 ORDERS ARE COMMUNITY CON7'ROL SANCTIONS
NOT TERMS OF IMPRISONMENT

R.C. 2919.17 allows a trial court to impose nonresidential sanctions when a court is not

required to impose a mandatory prison term. The statute states that nonresidential sanctions include,

but are not limited to, a specific set of various types of sanctions that may be imposed, such as a

term of day reporting; house arrest; electronic monitoring; alcohol monitoring; community service;

drug treatment programs; intensive probation supervision; a requirement that the offender obtain

employment, education or training; and, participation in victim-offender mediation.



While R.C. 2919.17 does not explicitly authorize a trial court's imposition of a no contact

order, the statute can be fairly interpreted to implicitly permit no contact orders under the "not

limited to" language. See State v. Thompson, 92 Ohio St.3d 584, 588, 752 N.E.2d 276 (2001).

There are no other provisions under the Ohio felony sentencing statutes that would authorize

a trial court's imposition of a no contact order upon an offender. As stated previously, a trial court is

not permitted to impose community control sanctions under R.C. 2929.17 when it sentences an

offender to a mandatory prison term. See R.C. 2929.13(A).

But for the Ninth District Court of Appeals' decision in the case below, all other lower courts

that have considered the question have uniformly held that no contact orders are community control

sanctions, not terms of imprisonment. See State v. Dull, 3rd Dist. No. 13-12-33, 2013-Ohio-1395,

¶12; State v. Snyder, 3`d Dist. No. 13-12-38, 2013-Ohio-2046, ¶55; State v. Walton, 3rd Dist. No. 16-

12-13, 16-12-14,2013-Ohio-2147, ¶7; State v. Heffelftnger, 3rd Dist. No.16-13-06, 2013-Ohio-5667,

¶21; State v. Holly, 8th Dist. No. 95454, 2011-Ohio-2284, ¶21; State v. Rogers, P Dist. No. 97093,

97094, 2012-Ohio-2496, ¶34; State v. Wright, 8t" Dist. No. 100283, 2014-Ohio-3321, ¶16; State v.

Miller, 12th Dist. No. CA2010-12-336, 2011-Ohio-3909, ¶21, State v. Hart,12th Dist. No. CA2011-

03-008, 2012-Ohio-1896, ¶63. (See also Section X, below).

There is also a question of whether a trial court has the authority to impose community

control sanctions under R. C. 2929.17 depending on whether the offender is sentenced to a mandatory

or non-mandatory term of incarceration. Here, Mr. Anderson received both a mandatory and non-

mandatory term of incarceration.

Given the nature and scheme of the felony sentencing statutes, under the rules of statutory

construction, the legislature did not intend to authorize the imposition of nonresidential community

control sanctions on prison offenders.



[A] 11 statutes which relate to the same general subject matter must be read in pari
materia. And, in reading such statutes in pari materia, and construing them together,
this court must give such a reasonable construction as to give the proper force and
effect to each and all such statutes. The interpretation and application of statutes must
be viewed in a manner to carry out the legislative intent of the sections. All
provisions of the Revised Code bearing upon the same subject matter should be
construed harmoniously. This court in the interpretation of related and co-existing
statutes must harmonize and give full application to all such statutes unless they are
irreconcilable and in hopeless conflict.

State v. Cook, 128 Ohio St.3d 120, 2010-Ohio-6305, 942 N.E.2d 357, ¶45. If the legislature had

intended to allow individuals sentenced to non-mandatory prison time to be simultaneously subject

to community control sanctions, the result would be particularly anomalous when an offender is

sentenced for offenses that include both a mandatory prison term and a non-mandatory prison term.

Under such a situation, a trial court would be precluded from imposing any nonresidential

sanction provided in R.C. 2929.17 in connection with the mandatory prison sentence, yet at the same

time could impose that same prohibited sanction in connection with the offender's non-mandatory

portion of his prison sentence. See State v. Amos, Slip Opinion, 2014-Ohio-3160, ¶13. (holding that

"Ohio's felony-sentencing scheme has now become so complicated that discerning the legislature's

purpose in enacting any individual statute now approaches futility - simple statutes often conflict

with each other").

"Where there is ambiguity in a criminal statute, doubts are resolved in favor of the

defendant." State v. Bartrum, 121 Ohio St.3d 148, 151, 2009-Ohio-355, 902 N.E.2d 961, ¶18. R.C.

2901.04(A)'s "rule of lenity" also provides that sections of the revised code that define penalties

"shall be strictly construed against the state, and liberally construed in favor of the accused."

The rule of lenity is a principle of statutory construction that provides that a court
will not interpret a criminal statute so as to increase the penalty it imposes on a
defendant if the intended scope of the statute is ambiguous. Under the rule,
ambiguity in a criminal statute is construed strictly so as to apply the statute only to
conduct that is clearly proscribed.
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State v. Elmore, 122 Ohio St.3d 472, 2009-Ohio-3478, 912 N.E.2d 582, ¶37-38. (Internal citations

omitted), see also State v. Stevens, 139 Ohio St.3d 247, 2014-Ohio-1932, 11 N.E.3d 252, ¶12.

The basic assumption underlying the imposition of community control sanctions is that "the

legislature intended that trial courts should have discretion to fashion community-control sentences

that punish and protect but do not unnecessarily waste scarce resources." State v. Amos, supra, at

¶12.

In imposing a nonresidential community control sanction, the trial court is mandated to

require the offender not to leave the state absent permission from the offender's probation officer.

See R.C. 2929.17. However, if the legislature intended to authorize the imposition of nonresidential

community control sanctions when imposing a prison sentence, then this mandatory requirement

makes no sense because, if an offender is in prison, it would be impossible for him or her to leave

the state. Moreover, offenders who are in prison do not have probation officers, and, thus, they

would not even be able to obtain permission to leave the state, for example on a furlough.

Further, in imposing a community control sanction, the trial court must also inform the

offender of the penalties for violating the sanction, which could include prison. See R.C.

2929.19(B)(4). However, if the offender is in prison to begin with this would be illogical. It is also

apparent that advising an already imprisoned offender that the violation will result in prison does not

pose much of an incentive to the offender to not violate the community control sanction.

Accordingly, if a trial court was able to impose a prison term along with a community control

sanction simultaneously, it does not appear there would be any real penalty for the offender failing to

abide by the community control sanction. "The law does not require the performance of a vain act."

GeNhold v. Papathanasion, 130 Ohio St. 342, 346, 199 N.E. 353 (1936).
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Thus, if a portion of R.C. 2929.13(A) is read in isolation, it appears that an offender with a

non-mandatory prison term could receive both prison and a nonresidential community control for the

same offense. However, it is evident that any attempt to apply R.C. 2929.17 to an offender sentenced

to prison leads to absurd results. Thus, reading the felony statutory scheme as a whole, it is apparent

that the legislature did not authorize the imposition of nonresidential community control sanctions

when sentencing an offender to a term of prison. Accordingly, this Court should conclude that when

a trial court sentences a defendant to prison for a felony offense, the trial court lacks authority to

additionally impose a no-contact order as part of the sentence for that offense. See also State v.

Anderson, supra, ¶55. (J. Belfance, dissenting).

However, even assuming in arguendo, that the trial court had the authority to impose a no

contact order as a community control sanction, under R.C. 2929.15(A), that sanction could not

exceed five years, and does not even begin until after the offender has served all of his prison terms.

In this case, the trial court's no contact order on Mr. Anderson started immediately, and not upon the

expiration of his period of incarceration, and was for an indefinite period of time. On its face, the no

contact order was defective as it contravenes the requirements for imposing community control

sanction under R.C. 2929.15(A).

VIle ABSENCE OF IaEGISI,ATIVE AU'FHC)RIT1T IS NOT AUT110RITY

The Ninth District Court of Appeals in the decision below held that while there was no

statutory provision expressly authorizing the imposition of a no contact order when an offender is

sentenced to prison, the Court of Appeals found it significant that there was no provision prohibiting

the imposition of such an order. State v. Anderson, supra, at ¶34. (A-12).
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However, a trial court is not permitted to impose any sentence it deems fit simply on the

basis that the General Assembly has not prohibited that type of sentence. "A positive inference

cannot be drawn from legislative silence." State v. Comer, 99 Ohio St.3d 463, 2003-Ohio-4165, 793

N.E.2d 473, ¶35. Ajudicial remedy may not contravene the public policy expressed in duly enacted,

constitutional legislation. Sutton v. Tomco Machining, Inc., 129 Ohio St.3d 153, 2011-Ohio-2723,

950 N.E.2d 938, ¶8.

"[T]his Court places little weight on legislative inaction as a barometer for determining

legislative intent, in view of the numerous possibilities which may contribute to the defeat of

proposed legislation." Roosevelt Properties Co. v. Kinney, 12 Ohio St.3d 7,10-11, 465 N.E.2d 421

(1984). It is also well recognized that a court cannot read words into a statute but must give effect to

the words used in the statute. State ex rel. Butler Twp. Bd of Trustees v. Montgomery Cty. Bd. of

Commrs., 124 Ohio St.3d 390, 2010-Ohio-169, 922 N.E.2d 945, ¶21.

The United States Supreme Court has long held that silence is rarely, if ever, an effective

barometer of legislative intent. Zuber v. Allen, 396 U.S. 168, 185, 90 S.Ct. 314, 24 L.Ed.2d 345

(1969) ("Legislative silence is a poor beacon to follow in discerning the proper statutory route.");

Girourard v. United States, 328 U.S. 61, 69, 66 S.Ct. 826, 90 L.Ed. 1084 (1946) ("It is at best

treacherous to find in Congressional silence alone the adoption of a controlling rule of law.")

In this case, the General Assembly has clearly dealt with the issue of sentencing, including

the imposition of prison, and as such, it has clearly not authorized trial courts to dictate terms of

confinement to prison officials, including with whom inmates may or may not have contact.

The Ohio Legislature having dealt with the subject, and having made certain
provisions and certain exceptions thereto, it will be presumed that the Legislature has
exhausted the legislative intent, and that it has not intended the practice to be
extended further than the plain import of the statutes already enacted. The well-
known maxim, expressio unius est exclusio alterius, applies.
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Madjorous v. State, 113 Ohio St. 427, 433, 149 N.E. 393 (1925).

The maxim of statutory construction "expressio unius est exclusio alterius" means the

expression of one thing is the exclusion of the other. Schussheim v. Schussheim, 137 Ohio St.3d 133,

2013-Ohio-4529, 998 N.E.2d 446, ¶27. If the legislature had wanted trial courts to have the authority

to impose no contact orders as a condition of incarceration, it would have explicitly so stated. See

O'Toole v. Denihan, 118 Ohio St.3d 374, 2008-Ohio-2574, 889 N.E.2d 505, ¶57.

It should be noted that the Ohio General Assembly has specifically created a statute that

allows trial court to issue no contact orders against an offender as a pretrial condition of release,

which expressly expires upon disposition of the case. R.C. 2903.213(E). However, to reiterate, there

is no legislative authority to issue or continue a protection order once an offender is sentenced to

prison. If the General Assembly intended such a result, it would have clearly specified such a result

in its sentencing statutes. The General Assembly understands how to draft laws and this Court does

not create exceptions by judicial fiat. Pauley v. Circleville, 137 Ohio St.3d 212, 2013-Ohio-4541,

998 N.E.2d 1083, ¶38.

This Court also generally does not rectify legislative oversight. State v. Jones, 121 Ohio St.3d

103, 2009-Ohio-316, 902 N.E.2d 464, ¶21. For example, in State v. Droste, 83 Ohio St.3d 36, 697

N.E.2d 620 (1998), two on-duty liquor control agents observed a vehicle driving erratically on the

highway and arrested the driver for underage drinking. Id. at 36-37. This Court determined that the

liquor agents violated their authority because enforcing traffic laws was not statutorily listed in the

specific criminal violations that authorized liquor control investigators could enforce. Id. at 39-40.

This Court refused to find such authority in the absence of legislative directive.
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In Hudson v. Petrosurance, Inc., 127 Ohio St.3d 54, 2010-Ohio-4505, 936 N.E.2d 481, this

Court held that the Liquidation Act, codified in R.C. Chapter 3903, was silent as to the payment of

interest, but the General Assembly could have expressly provided for payment of interest on claims

against an insurer's estate, if it had chosen to do so. Id. at ¶31. This Court stated that it would decline

to add words to the statute or interpret the legislative silence as authorization to pay interest, as such

a construction would materially affect the priority of payments to claimants as set forth in R.C.

3903.42. Id. "To interpret what is already plain `is not interpretation but legislation, which is not the

function of the courts.' " Id.

To take the Court of Appeals' decision to its logical extreme would present a whole host of

problems for the courts, defendants, and prison officials. For example, under the concept that if there

is no law that prohibits a type of punishment, that could allow a trial court to impose:

Banishments. See State v. Mose, 9t1i Dist. No. 11CA0083-M, 2013-Ohio-635, ¶15

(concluding banishment is not authorized as a permissible penalty); State v. Jerido, 5th Dist. No.

1997CA00265,1998 WL 400919, * 1(May 26,1998); State v. Jacobs, 189 Ohio App.3d 283, 2010-

Ohio-4010, 938 N.E.2d 79, ¶5, ¶8 (8th Dist.) (lifetime ban from a shopping mall held to be

impermissible because it was unauthorized.); Casdorph v. Kohl, 90 Ohio App.3d 294,629 N.E.2d 34

(6th Dist. 1993), (condition of probation to leave Ohio and remain outside state for five years

unconstitutional).

Acquiring Property. State v. Singleton, 2d Dist. No. 25889, 2014-Ohio-1115, ¶5. (sentence

imposed by the trial court was improper to the extent that it prohibited defendant from acquiring

property, because the sentence was not provided by law).
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Disposing of Property. State v. Mueller, 122 Ohio App. 3d 483, 702 N.E.2d 139 (lst Dist.

1997) (trial court cannot condition probation on the defendant's quitclaim of his residence to the

person with whom he occupied it).

Solitary confinement. State v. Creel, 9th Dist. No. 26334, 2012-Ohio-3550, ¶6 (concluding

there was no statutory authority authorizing trial court to order defendant to spend each Christmas

Eve he spent in prison in solitary confinement); State v. Penwell, 9th Dist. No. 25724, 2012-Ohio-

5872, (state conceded assigned error that punishment of annual solitary confinement is not

authorized by sentencing statutes and court agreed).

Anti-procreation - State v. Taily, 103 Ohio St.3d 177, 2004-Ohio-4888, 814 N.E.2d 1201,

(trial court's anti-procreation order impermissibly overbroad); State v. Livingston, 53 Ohio App. 2d

195, 372 N.E.2d 1335, (6th Dist. 1976).

Denial of counsel - State v. Shelton, 63 Ohio App. 3d 137, 578 N.E.2d 473 (4" Dist. 1989).

(requiring defendant to repay costs of appointed counsel as condition for suspension of sentence

violated her Sixth Amendment rights).

Payment of unrelated debts - State v. Friend, 68 Ohio App. 3d 241, 587 N.E.2d 975 (lOth

Dist. 1990). (court abuses its discretion by conditioning probation on a defendant's satisfaction of a

settlement agreement for a collision unrelated to the present conviction).

Political Activities - State v. Davis, 27 Ohio App. 3d 65, 499 N.E.2d 1255 (l lth Dist. 1985).

(the imposition of the condition that defendant not engage in any political activity during her two-

year probation infringed on her First Amendment rights).

Sterilization - State v. Richard, 113 Ohio App. 3d 141, 680 N.E.2d 667 (7th Dist. 1996) (trial

court cannot condition probation on use of birth control medication or a tubal ligation).
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Using computers - State v. Liuzzo, 8th Dist. No. 99545, 2014-Ohio-3030, ¶15 (Ohio's

sentencing statutes do not authorize the imposition of an internet or computer ban as a term of

incarceration).

In all of the above situations, the General Assembly has not specifically prohibited these

specific forms of punishments. Applying the Court of Appeals' rationale, a trial court would be free

to impose these and any other draconian measures it can conceive of on the basis that unless the

General Assembly has explicitly banned the practice, anything goes.

VIII. OHIO CONSTITUTION DOES NOT AUTHORIZE THE IMPOSITION OF A
"NO CONTACT" ORDER WHEN AN OFFENDER IS SENTENCED TO PRISON

In the lower court's decision, the Ninth District Court of Appeals cited the Victims' Rights

Amendment, Ohio Const. Art. I. § 10(a), in support of its position that the trial court was authorized

to impose a no contact order in this case. State v. Anderson, supra, at ¶36. (A-13). The Court of

Appeals held that due to the Victims' Rights Amendment, "no contact orders, imposed in

conjunction with sentences of imprisonment, serve the overriding purpose of protecting the public

without imposing an unnecessary burden on government resources." Id.

The Victims' Rights Amendment, Ohio Const. Art. I.§10(a), states in full:

Victims of criminal offenses shall be accorded fairness, dignity, and respect in
the criminal justice process, and, as the general assernbly shall define and
provide by law, shall be accorded rights to reasonable and appropriate notice,
information, access, and protection and to ameaningfaal role in the criminal
justice process. This section does not confer upon any person a right to appeal or
modify any decision in a criminal proceeding, does not abridge any other right
guaranteed by the Constitution of the United States or this constitution, and does not
create any cause of action for compensation or damages against the state, any
political subdivision of the state, any officer, employee, or agent of the state or of any
political subdivision, or any officer of the court. (Emphasis added).
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As can clearly be determined from the first sentence of this constitutional amendment, the

Court of Appeals reference to the Victims' Rights Amendment provides no support for its position

that trial courts are authorized to impose no contact orders upon individuals sent to prison. The

Victims' Rights Amendment does not authorize trial courts to impose no-contact orders as part of a

sentence. This amendment specifically states that victims' rights to "protection" are to be delineated

by the general assembly as it "shall define and provide by law[.] "Ohio Const. Art. I, § 10(a). See also

State v. Anderson, supra, ¶48. (J. Belfance, dissenting). (A-15).

As such, if there is authority to impose a no contact order, it has to originate from the General

Assembly as reflected in the statutory code, not the courts. "A long-standing principle of

constitutional law is that the authority for a trial court to impose sentences derives from the statutes

enacted by the General Assembly." State v. Bates, 118 Ohio St.3d 174, 2008-Ohio-1983, 887 N.E.2d

328, ¶12. "The General Assembly is vested with the power to define, classify, and prescribe

punishment for offenses committed in Ohio. That power is not to be usurped by the judiciary." State

v. Limoli, Slip Opinion, 2014-Ohio-3072, ¶13. "It is not the role of the courts to establish legislative

policy or to second-guess policy choices the General Assembly makes." Ohio Neighborhood Fin.,

Inc. v. Scott, Slip Opinion, 2014-Ohio-2440, ¶38.

Therefore, as argued above, the Court of Appeals erred in relying upon the Victims' Rights

Amendment in support of its ruling that the trial court had the authority to impose a no contact order

upon an offender when he is sent to prison for a term of incarceration.
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IX. TRIAL COURTS IMPOSITION OF "NO CONTACT" ORDERS ON
INCARCERATED OFFENDERS WOULD VIOLATE

THE SEPARATION-OF-POWERS DOCTRINE

Allowing trial courts to impose no contact orders on defendant being sent to prison would

violate the separation-of-powers doctrine. The Ohio Constitution permits each branch to have some

influence over the other branches in the development of the law. For example, the legislative branch

plays an important and meaningful role in the criminal law by defining offenses and assigning

punishment, while the judicial branch has its equally important role in interpreting those laws. See

State v. Bodyke, 126 Ohio St.3d 266, 2010-Ohio-2424, 933 N.E.2d 753, ¶48. However, the judicial

branch shall not be assigned nor allowed tasks that are more properly accomplished by other

branches. Id. at ¶52, citing Morrison v. Olson, 487 U.S. 654, 680-681, 108 S.Ct. 2597, 101 L.Ed.2d

569 (1988).

As such, the legislature has the power to define criminal conduct and prescribe its

punishment, State v. Thompkins, 75 Ohio St.3d 558, 560, 664 N.E.2d 926 (1996), while it is the

judiciary's role to sentence the defendant, and the executive's role to carry out the punishment. State

v. Bloomer, 122 Ohio St.3d 200, 2009-Ohio-2462, 909 N.E.2d 1254, ¶71.

"Correctional and penal institutions are under the control and administration of the executive

branch of the government. Courts cannot enter this thicket. They cannot prescribe the type of

training and the methods of rehabilitation used." In re Baker, 18 Ohio App.2d 276, 283, 248 N.E.2d

620 (1969), aff'd in part and rev'd in part on other grounds, 20 Ohio St.2d 142, 254 N.E.2d 363

(1969).

Running a prison is an inordinately difficult undertaking that requires expertise,
planning, and the commitment of resources, all of which are peculiarly within the
province of the legislative and executive branches of government. Prison
administration is, moreover, a task that has been committed to the responsibility of
those branches, and separation of powers concerns counsel a policy of judicial
restraint.
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Turner v. Safley, 482 U.S. 78, 84-85, 107 S.Ct. 2254, 96 L.Ed.2d 64 (1987).

Once an offender is committed to the prison system, the General Assembly has authorized

the director of rehabilitation and correction, or his or her designee, to assume legal custody of the

offender. R.C. 5120.01. In addition, the legislature has provided that "[a]ll duties conferred on the

various divisions and institutions of the department by law or by order of the director shall be

performed under the rules and regulations that the director prescribes and shall be under the

director's control." R.C. 5120.01.

Once the offender is in prison, there are rules in place to regulate his conduct. See Ohio

Admin. Code 5120-9-06. There is already a provision within the Ohio Administrative Code that

indicates it is a violation of the inmate rules of conduct to use telephone or mail to threaten, harass,

intimidate, or annoy another. Ohio Admin. Code 5120-9-06(C)(55).

Punishments for violations of the inmate rules of conduct are detailed in Ohio Admin. Code

5120-9-07 and 5120-9-08. See Ohio Admin. Code 5120-9-06(B). However, they are not limited to

those penalties. Both Ohio Admin. Code 5120-9-07 and 5120-9-08 indicate that nothing in either

rule "shall preclude department staff from referring such inmate conduct to law enforcement for

prosecution as a criminal offense, or the state from prosecuting such conduct as a criminal offense."

See Ohio Admin. Code 5120-9-07, 5120-9-08.

In this case, there is no legislative authority permitting the judicial branch to sua sponte

impose no contact orders upon offenders being sent to prison. Since prison discipline is exclusively

an exercise of executive power, State ex rel. Bray v. Russell, 89 Ohio St.3d 132, 136, 729 N.E.2d

359 (2000), the trial court here impermissibly took it upon itself to impose a no contact order by

judicial decree.
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Further, the General Assembly has only given the director of rehabilitation and correction the

authority for disciplining inmates and controlling their behaviors and contacts with others. Because

the realities of running a penal institution are complex and difficult, the United States Supreme Court

has recognized that wide-ranging deference is to be accorded the decisions of prison administrators.

Jones v. North Carolina Prisoners'Labor Union, Inc., 433 U.S. 119,126, 97 S.Ct. 2532, 53 L.Ed.2d

629 (1977).

Finally, the Ohio General Assembly has created a specific criminal statute in R.C. 2919.27

for violating a validly issued protection order. What is the punishment for violating a judicially

created no contact order when a person is incarcerated at prison? Other than the general power of

criminal contempt, (see Section XI below), there is no notice of what constitutes a violation, nor is

there a degree of punishment for such a violation. What is the mens rea for such a violation? What is

its duration and scope? What if the person who is covered by the protection order initiates contact

first, requesting a response? What level of due process would apply, and how would the trial court

enforce such punishment? What if the no contact order conflicts or interferes with prison rules and

regulations?

The courts are not the proper forum to determine these difficult issues, as they should be

addressed by the General Assembly in a public forum with input from all competing interests. See

Sheet Metal Workers ' Internatl. Assn ., Local Union No. 33 v. Gene 's Refrigeration, Heating & Air

Conditioning, Inc., 122 Ohio St.3d 248, 2009-Ohio-2747, 910 N.E.2d 444, ¶42.

X. THE CONFLICT CASES

The Ninth District Court of Appeals' decision in Anderson upholding the imposition of a no

contact order when the offender is sentenced to prison, conflicts with decisions out of the Third,

Eighth, and 'Twelfth District Court of Appeals.
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Eighth District Court of Appeals

In State v. Holly, 8th Dist. No. 95454, 2011 -Ohio-2284, Holly pleaded guilty to a single count

of felonious assault, a second degree felony, and misdemeanor charges of domestic violence and

violating a protection order. The trial court accepted Holly's guilty plea, sentenced him to a total of

six years in prison, and permanently barred him from having any contact with the victim. Id. at ¶3.

(A-19).

On Holly's direct appeal, the Eighth District Court of Appeals vacated that portion of Holly's

sentence that included the indefinite no contact order. Id. at ¶22. (A-2 1). There the Court of Appeals

held:

It is well settled that a trial court may only impose a sentence as provided for by law.
While a "no contact" order may be properly imposed as a sanction pursuant to
R.C. 2929.25 when a trial court places a defendant on community controlled
sanctions, we find no authority in Ohio sentencing law to allow for such a
penalty when imposing a prison term, nor does the state cite to any authority.
Once the trial court imposed a prison term and executed Holly's sentence, the
authority to impose any "no contact" order following Holly's release from prison lies
with the Adult Parole Board. Indeed, Holly faces a mandatory term of three years of
postrelease control following his release from prison.

Id. at ¶21. (A-2 1). (Emphasis added) (Internal Citations omitted).

In State v. Rogers, 8th Dist. No. 97093, 97094, 2012-Ohio-2496, the defendant appealed from

his convictions and portions of the sentences imposed after he entered guilty pleas to charges of

attempted burglary, breaking and entering, and theft in two cases that were consolidated in the trial

court. Id. at ¶1. (A-23). During the sentencing hearing, the trial court had imposed a prison term in

his two cases, and ordered Rogers to have "no contact, directly or indirectly, with anyone [he]

victimized." Id. at ¶11. (A-24). The Court of Appeals reversed the portion of Rogers' sentence that

imposed the no contact order, holding that it was unlawful and citing its previous decision in State v.

Holly, supra. Id. at ¶34. (A-28).
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The Eighth District Court of Appeals also struck the imposition of a no contact order in State

v. Wright, 8th Dist. No. 100283, 2014-Ohio-3321. In that case, the defendant plead guilty to

aggravated assault, felony of the fourth-degree, and was sentenced to eight months in prison, along

with being ordered to have no contact with the victim. Id. at ¶2-4. There, the Court of Appeals held:

Wright argues the court's order prohibiting him from contacting the victim is invalid
because it is a community control sanction, which is incompatible with his prison
sentence. The state concedes the no-contact order is invalid. The state asserts the no-
contact order is unenforceable because the constitutional concept of separation of
powers precludes the court from prescribing the terms of a defendant's
imprisonment. Indeed, it is the judiciary's role to sentence the defendant and the
executive's role to carry out the punishment. State v. Bloomer, 122 Ohio St.3d 200,
2009-Ohio-2462, 909 N.E.2d 1254, ¶71.

Id. at ¶16.

Third District C®urt oI AAppeals

In State v. Walton, 3rd Dist. No. 16-12-13, 16-12-14, 2013-Ohio-2147, the defendant was

convicted of one count of unlawful sexual conduct with a minor and one count of contributing to the

unruliness of a child. Id. at ¶3. The defendant was sentenced to a total of sixty months in prison, and

was ordered to have no contact with the victim and not have unsupervised contact with children. Id.

On appeal, the Third District Court of Appeals sua sponte recognized that the trial court abused its

discretion in imposing a no contact order and ordering the defendant to stay away from all children.

The court of appeals reasoned that a no contact order was a form of community control, and, thus, a

trial court could not impose both a prison term and a no contact order. Id. at ¶7. See also State v.

Snyder, 3rd Dist. No. 13-12-38, 2013-Ohio-2046, ¶55-56; State v. Heffelfanger, 3rd Dist. No. 16-13-

06, 2013-Ohio-5667, ¶21.
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Twelfth District Court of Appeals

In State v. Miller, 12th Dist. No. CA2010-12-336, 2011-Ohio-3909, the defendant was

convicted of one count of attempted domestic violence, felony of the fifth degree, and sentenced to

12 months in prison. The defendant was also ordered to have no contact with the victim following

his release. Id. at ¶2-5. On appeal, the Twelfth District Court of Appeals held that a no contact order

was a form of community control, and therefore because the trial court had sentenced the defendant

to prison, it could not also impose upon him community control sanctions. Id. at ¶20-21.

XI. TRIAL COURT'S IMPOSITION OF A "NO CONTACT" ORDER WOULD
BE AN UNNECESSARY BURDEN ON GOVERNMENT RESOURCES

In the case below, the Court of Appeals held that "[n]o contact orders, imposed in

conjunction with sentences of imprisonment, serve the overriding purpose of protecting the public

without imposing an unnecessary burden on government resources." State v. Anderson, supra, at

¶36. (A-13). The lower court provided no support for this proposition of law.

In actuality, allowing trial courts to impose no contact orders in these types of situations

would actually result in a significant unnecessary burden on government resources, in contravention

of R.C. 2929.11(A)'s public policy that a sentence should be composed of the "minimum sanctions"

necessary to protect the public and punish individuals while not placing an "unnecessary burden" on

state and local resources.

For example, if an incarcerated offender allegedly violated a trial court's no contact order,

that would allow the State or the victim to file with the trial court a motion for contempt and/or seek

additional sanctions against the offender. Because the offender's liberty would be at stake, including

loss of privileges or additional prison time, he would be entitled to an attorney and a jury trial

whereby he would have a right to confront the witnesses and the evidence. See International Union,

United Mine Workers ofAmerica v. Bagwell, 512 U.S. 821, 114 S.Ct. 2552,129 L.Ed.2d 642 (1994):
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Criminal contempt is a crime in the ordinary sense, and criminal penalties may not be
imposed on someone who has not been afforded the protections that the Constitution
requires of such criminal proceedings. For "serious" criminal contempts involving
imprisonment of more than six months, these protections include the right to jury
trial.

Id. at 826-827. (Internal citations omitted).

The offender could also seek discovery and subpoena any witnesses to testify on his behalf.

The offender would also have a right to be transported to the county where the proceedings would be

held, resulting in the trial court expending government resources on transportation, housing, court

reporters, sheriff deputies, and court staff. Further, the offender would also have the right to appeal

any adverse decision, with the trial court also appointing and paying for an attorney on his behalf, as

well as the costs of preparing a transcript.

Further, even the Anderson majority conceded that there were mechanisms already in place

which would require the prison system to protect victims. See State v. Anderson, supra, at ¶38, (A-

13), citing State of Ohio Department of Rehabilitation and Correction Policy No. 03-OVS-1, eff.

June 24, 2013, VI(A)(4)(a) (providing that a victim may request in writing a cease and desist order

from the institution, directing the inmate to stop unwanted or inappropriate contact), Ohio Admin.

Code 5120-9-06(C), Ohio Admin. Code 5120-9-07, and Ohio Admin. Code 5120®9-08. See also

State v. Anderson, supra, ¶57. (J. Belfance, dissenting) (A17-18).

As such, the State of Ohio already provides sufficient opportunities and resources to prevent

incarcerated inmates from contacting or harassing other individuals. Allowing trial courts to also

impose no contact orders would be excessive and an unnecessary burden on limited government

resources, violating the maxim excessivum injure reprobatur, (excess in the law is reprehended).

Black's Law Dictionary (5th Ed, 1979).
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XII. PUBLIC POLICY SHOULD PROHIBIT TRIAL COURTS FROM IMPOSING "NO
CONTACT" ORDER ON OFFENDERS WHO ARE SENTENCED TO PRISON

Finally, there is no evidence in this case that the victim or the State ever requested a no

contact order. Hypothetically speaking, what if an inmate wanted to send a letter to his victim

sincerely apologizing for his actions, expressing remorse, explaining how his time in prison has

made him see the errors of his way, and has made him a better man. It is very possible that the victim

would not be adverse to receiving such a letter. Such a situation could be therapeutic and a healing

mechanism to both the prisoner and his victim. It might allow the victim to forgive his or her

tormentor, and obtain some type of closure for the pain and suffering that was inflicted, while

simultaneously allowing the prisoner to obtain some peace of mind, which, in turn, could further his

rehabilitation for eventual reintegration into society.

One of the overarching sentencing principles set forth in R.C. 2929.11(A), is for the

sentencing court to consider the need for rehabilitating offenders. State v. Massien, 125 Ohio St.3d

204, 2010-Ohio-1864, 926 N.E.2d 1282, ¶33.

Further, in cases where a defendant's sentence has been set aside on appeal and his case is

remanded for resentencing, a trial court is permitted to consider evidence of the defendant's post-

rehabilitation acts that have occurred subsequent to his prior sentencing. Such evidence may, in

appropriate cases, support a downward departure of his originally imposed sentence. Pepper v.

United States, 131 S.Ct. 1229, 1241, 179 L.Ed.2d 196 (2011). A judicially imposed no contact order

would prevent such a scenario where an offender tries to make an earnest and honest attempt to

make amends through a showing of genuine remorse to the victim. See R.C. 2929.12(E)(5). With a

judicial created no contact order in effect, such an attempt could not be considered by the sentencing

court in mitigation if the offender was to be resentenced upon a successful appeal.
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One can easily envision a situation where an individual has been sent to prison for

committing a crime, such as domestic violence or theft, against a loved one or family member. That

victim may not have believed that a crime had occurred or did not even want the State prosecute.

Nevertheless, the victim, for whatever reasons, may be highly desirous of receiving communication

from the inmate.

A wife who is being protected by a trial court's no contact order may need to write or visit

her incarcerated husband to discuss topics, such as their children, finances, or even issues regarding

health. The wife might need her husband to sign contracts, leases, bank loans, or other legal

documents. If the wife is pregnant, they might want to discuss baby names, doctor visits, setting up a

bank account or college fund for their child(ren). The wife may want to communicate with their

husband to work on their relationship and reunification once he is released from prison. If they have

a business together, the wife may want her husband to discuss matters related to the operation of

their business, or the death of relatives, or questions about job opportunities.

If this Court upholds a trial court's ability to issue no contact orders, there is no limiting

principle that could be applied in the above situations. That would mean that a trial court could

impose a no contact order over the objections of the State, the defendant, and even the person to be

protected by the no contact order.

Here, the victim can choose to obtain legal remedies to prevent a defendant from contacting

her, such as obtaining a protection order that has been legislative created. See R.C. 2919.26, R.C.

3113.31, R.C. 2151.34, R.C. 2903.213, and/or R.C. 2903.214.

27



Again, to reiterate, Ohio law provides that if the victim wants to have no contact with the

incarcerated defendant, she has multiple means at her disposal. If a victim chooses to not utilize such

services, it should not be incumbent upon the trial court to prevent all possible meaningful dialog

between inmates and their willing listeners. If the victim does not want any communication with the

offender, all she needs to do is simply inform the prison authorities.

CONCLUSION

Based upon the above analysis and applicable law, Mr. Anderson respectfully requests that

this Court reverse the Ninth District Court of Appeals and hold that the trial court was without

authority to issue against him a no contact order with the victim in this case.

Respectfully Sub tted,

Nei . Agarwal, Esq. (0065921)
A orney for Appellant
3766 Fishcreek Rd., #289
Stow, Ohio 44224-4379
(330) 554-7700 Phone
(330) 688-2268 Fax
Neil@AgarwalLaw.com
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CHT:CK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGI-IT OF
LEGAL AUTHORITY.

Court of Appeals of Ohio,
Ninth District, Sununit County.

ST'ATE of Ohio, Appellee
v.

David M. ANDERSON, Appellant.

No. 26640.
Decided March 26, 2014.

Appeal from Judgment Entered in the Court of
Com.mon Pleas, County of Summit, Ohio, Case No.
CR 12 05 1469.
Neil P. Agarwal, Attotney at Law, for Appellant.

Sherri Bevan Walsh, Prosecuting Attorney, and
Richard S. Kasay, Assistant Prosecuting Attomey,
for Appellee.

CARR, Judge.
*1 {T I} Appellant David Anderson appeals the

judgment of the Summit County Court of Common
Pleas. This Court affirms.

{!( 2} Anderson was indicted on one cotmt of
k;idnapping in violation of R.C. 2905.01(A)(4), a
felony of the first degree; and one count of rape in
violation of R.C. 2907.02(A)(2), a felony of the
first degree. Anderson pleaded tiot guilty at arraign-
ment and the matter was tried before a jury. T'he
jury found Anderson guilty of both counts. "f he trial
court adjudicateci Anderson a Tier IIl sex offender,
and sentenced him to seven years in prison for kid-
napping and to ten years for rape, running the terTns
consecutively. The trial court further ordered that
Anderson shali have no contact with the victim.
Anderson filed a timely appeal in which he raises

nine assignments of error for review.
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II.
AS.SIGNt1IL':V7' OF',F'RROR I

THE TRIAL COURT COMMITTED REVERS-
ISLE AND PLAIN ERROR BY CONVICTING
AND SENTENCING ANDERSON TO MUL-
TIPLE COUNTS FOR RAPE AND KIDNAP-
PING AS `TH.EY WERE, ALLIED OFFENSES
OF A SIMILAR IlL1PORT.

{'R 3} Anderson argues that the t,ri,a1 court com-
mittecl plain et-ror by sentencing him on both kid-
napping and rape because the two counts were al-
lied offenses of sitnilar import. This Court dis-
agrees.

{!j 41 A reviewing court reviews the trial
court's determination whether to merge offenses
pursuant to R.C. 2941.25 de novo. State v. kb`illi-
ams, 134 Ohio St.3d 482, 2012--Oh-io---5699,1^ I.

{fi 5) Ohio's allied offense statute provides as
follows:

(A) Where the same conduct by defendant can be
construed to constitute two or more allied of-
fenses of similar import, the indictment or in-
formation inay contain counts for all such of
fenses, but the defendant inay be canvicted of
only one.

(B) Where the defendant's conduct constitutes
two or more offenses of dissimilar import, or
where his conduct results in two oi- more offenses
of the same or similar kind committed separately
or with a separate animus as to each, the indict-
inent or information inay contain counts for all
such offenses, and the defendant may be con-
victed of all oftllem.

R.C. 2941.25. 'I'hus, two or more offenses
arising from the same conduct and similar import
only may result in one conviction. R.C_
2941.25(A). Two or more offenses may result in

C 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.

Z-`x.qle r'd, •P.
http:i/web2.westiaw.com/print/printstream.aspx?utid- I &prft==I-1TMLE&vr-2.0&destinatio... 4/27/2014
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multiple convictions, fiowever, iF (1) they are of-
fenses of dissimilar import; (2) they are separately
committed; or (3) the defendant possesses a separ-
ate anirnus as to each. R.C. 2941,25(B).

M, 6} "When determining whetlier two offenses
are allied offenses of similar import subject to mer-
ger under R.C. 2941.25, the conduct of the accused
must be considered."' State v. Johnson, 128 Ohio
St.3d 153, 2010-0hio-63I4, syllabus. A plurality
of the Ohio Supreme Court set forth a two-part test
to analyze whether two offenses are allied offenses
of similar import. First, one must determine wheth-
er the offenses at issue could be committed by the
same conduct. Id. at T 47. One does so by asking
"whether it is possible to commit one offense and
commit the other with the same conduct, not wheth-
er it is possible to commit one without coinmitting
the other." (Emphasis sic.) Id at !; 48. See also fcf.
at !^ 66 (O'Connor, J., concurring) (ofienses are al-
lied "when their elements align to such a degree
that commission of one offense would probably res-
ult in the commission of the other offense .").
Second, one must ask whether the offenses actually
were committed by the sanie coriduct, "i.e., `a
single act, committed with a single state of mind.'
Johnson at f 49, quoting State v.. I3rown, 119 Ohio
St.3d 447, 2008--Ohio--4569, ¶ 50 (Lanzinger, J.,
dissenting). If the answer to both inquiries is yes,
the offenses will merge. Johnson at T 50.

*2 {Tl 7} Anderson was convicted of kidnap-
ping in violation of R.C. 2905.01(A)(4) which
states: "No person, by force, threat, or deception *
* * shall remove another from the place where the
other person is found or restrain the liberty of the
otlier person * **[t]o engage in sexual activity, as
defined in section 2907.01 of the Revised Code,
with the victim against the victinl's Ander-
son was further convicted of rape in violation of
R.C. 2907.01(A)(2) which states: "No person shall
engage in sexual conduct with another when the of-
fender purposely cornpels the other person to sub-
mit by force or threat of force."

8} The State concedes, and this Court

Page 2

agrees, that it is possible to commit rape and kid-
napping with the same conduct. "Sexual activity"
includes "sexual conduct." R.C. 2907.01(C). A per-
petrator necessarily restrains the victim's liberty
while coinpetting the victim to subnait to sexual
conduct. See State v. Logan. 60 Ohio St.2d 126.
130 (1979) ("[l]niplicit w-itltin every forcible rape is
a kidnapping.") Therefore, the crucial inquiry in
this case is whether Anderson committed kidnap-
ping and rape separately or with a separate animus
so that the two offenses would not merge. Johnson
at^, 51.

{!{ 9) '1 he Ohio Supreme Court has held:

In establishing whether kidnapp.ing and another
offense of the same or siniilar kind are committed
with a separate animus as to each pursuant to
R.C. 2941.25(B), this court adopts the following
guidelines:

(a) W-here the restraint or movement of the victim
is merelv incidental to a separate underlying
crime, there exists no separate animus sufficient
to sttstain separate convictions; however, where
the restraint is prolonged, the confinement is se-
cretive, or the movement is substantial so as to
demonstrate a significance iadependen;t of the
othei- offense, there exists a separate animus as to
each offense sufficient to support separate con-
victions;

(b) Where the asportation or restraint of the vic-
tim sub}ects the victim to a substant-ial increase in
risk of harm separate and apart from that in-
volved in the underlying crime, there exists a sep-
arate animus as to each offense sufficient to sup-
port separate convictions.

Logar2. 60 Ohio St.2d at syliabus.

{oi 10} In this case, Anderson does not chal-
lenge the jury's finding that the State proved all ele-
ments of both rape and kidnapping at trial. The
evidence demonstrated that Anderson stopped the
victim as she was walking outside, offered her a

OO 2014 Thomson Reuters. No C:taim to Orig. US Gov. Works.

rx14Ps rra.p.,;..
littp:l,'web2.westlaw.com/print/printstreazn.aspx?utid=l &prft=-HTMLE&vr=2.0&destinatio 4/27/2014
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ride to church, drove her instead to anotlier loca-
tion, and forced her to engage in fellatio and cunni-
lingus. Based on our review of the evidence of An-
derson's conduct, this Court conciudes that he com-
initted the offenses of kidnapping and rape separ-
ately.

{¶ 1. I} The victim volunteered to cook lunch
every 'Tuesday at her church as part of the church's
comm.unity outreach program. To prepare the elab-
orate lunches, the cooks were required to arrive at
the church around 8:00 a.m. When her friend failed
to pick her up in the inorning of May 15, 2012, the
victim decided to make the 15-minute trek on foot.
As she was walking, she noticed a car pass her and
circle around several times to pass her again and
again. As she approached a car wash, she noticed
the same car parked in the business' parking lot.
Anderson was alone in the car. He called the victirn
over to his car and asked her if she would like a
ride. The victim told him that she was going to
Macedonia Baptist Church and she accepted his of-
fer of a ride to church.

*3 {T 12} Anderson began driving the victim in
the direction of the church. As he reached the front
of the church, he began to punch the victim re-
peatedly in the head and face. He then drove past
the church, turned down a side street, and began
driving away from the church. t;ntil Andersan
began punching her, the victim was unaware that he
was not taking her to the church. Anderson
threatened to shoot the victim, preventing her out of
fear from rolling down her window to yell for help.
After driving on several streets, Anderson quickly
pulled into the driveway of an abandoned house
which was located next door to another abandoned
house. Anderson drove to the back of the house
which was surrounded on three sides by heavv fo-
liage, bushes, and trees. He then told her to izet out
of the car and get in the back seat or he would shoot
her. She dared not attempt to run away out of fear
of being shot and killed.

{1 131 Anderson joined the victim in the back
seat where he again punched her repeatedly and
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strangled her until she began to black out. Despite
her pleas that he "stop it," Anderson forced the vic-
tim to perfortn fellatio until he ejaculated in her
inouth. He then forced the victim to reinove one
shoe and one leg fi•om her pants, and forced her to
subniit to cunnilitagus. The victim was able to es-
cape after the police arrived on the scene after a
neighbor heard her screams and called 911.

{¶ 141 This Court concludes that Anderson did
not commit one single act of kidnapping merely iu-
cidental to his restraining the victim during sexual
activity. Rather, his conduct indicated that he kid-
napped the victim the nloment she entered his car,
deceiving her that he was driving her to church.
Anderson actually drove to the church. but by-
passed it at the last moinent. before beginning to
prmch the victirn in the face an:d threatening to
sltoot her. Moreover, he drove her to the back yard
of an abandoned house next to another abandoned
house where his car was secluded from view by
heavy foliage, trees, and bushes which also reason-
ably muffled any sounds fi•om his car. But for an at-
tentive neighbor who was sitting on her porch
across the street, and whose senses were heightened
by the sight of an unfarniliar car pulling quickly in-
to the driveway of a vacant house, Anderson's car
would have been both visually and audibly se-
cluded from attention. In addition, Anderson did
not begin his sexual assault of the victini. imniedi-
ately upon parking his car behind the vacant house.
hlstead, he forced the victim out of the car and
again into the car's back seat wliere he began to hit
and strangle the victim to compel h.er to submit to
sexual conduct. Based on this conduct, this Court
concludes that Anderson committed the offenses of
kidnapping and rape separately, or witli a separate
anirnu.s. The fir.st assignment of error is overruled.

AS:SIGh1VdEN7' OF ERROR dI
THE TRIAL COURT COM.MITTLD REVERS-
IBLE AND PLAIN ERROR BY SENTENCING
ANDERSON TO CONSECUTIVE SENTENCES
IN VIOLATIO1sI OF R.C. 2929.14(C).

.4SSIGli!AI,£'NT OF ERROR dII

<7 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.
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*4 ANDERSON WAS DENIED HIS CONS"I'T-
TUTIONAI, RIGHT TO EFFECTIVE ASSIST-
ANCE OF .COUNSEL AT TRIAL WHEN HIS
TRIAL COUNSEL FAILED TO ARGIJE THAT
THE TRIAL COURT'S TMl?OSITTON OF CON-
SECUTIVE SENTENCES WAS CO%VTRARY
TO LAW.

{¶ 15} Aciderson argues that the trial court
erred by sentencing him to consecutive sentences
without making the factual fmdings required by
R.C. 2929.14(C)(4). This Court disagrees.

{T 16} R.C. 2929.14(C)(4) states:

If multiple prison terms are iniposed on an of.-
fender for con.victions of multiple offenses, the
court may require the offender to serve the prison
terms consecutively if the court finds that the
consecutive service is necessary to protect the
public fi•om future crinie or to punish the offend-
er and that consecutive sentences are not dispro-
portionate to the seriousness of the offender's
conduct and to the danger the offender poses to
the public, and if the court also finds any of the
followitis:

(a) The offender committed one or more of the
mtiltiple offenses while the offender was awaiting
trial or sentencing, was under a sanction imposed
pursuant to section 2929.16, 2929.17, or 2929.18
of the Revised Code, or was utzder post-release
control for a prior offense.

(b) At least two of the naultiple offenses were
committed as part of one or more courses of con-
duct, and the harm caused by two or more of the
multiple offenses so committed was so great or
unusual that no single prison term for any of the
offenses committed as part of any of the courses
of conduct adequately reflects the seriousness of
the offender's conduct.

(c) The offender's history of criminal conduct
demonstrates that consecutive sentences are ne-
cessaiy to protect the public from future crime by

the offender.

Page 4 of 13

Page 4

{,̂ 'j 171 This Court recently discussed the re-
quirement that the trial court make the statutory
findings enunciated in R.C. 2929.14(C)(4) prior to
imposing consecutive sentences. State v. I3rooks•,
9th Dist. Summit Nos. 26437, 26352,
2013-Ohi.o-2169. We recognized that, although the
trial court need not explain its reasoning behind its
findings, it must nevertheless ntake the requisite
findings. Id. at'[ 13. Moreover, we held that the tri-
al court must make those findings "at the senten-
cing hearing on the record[J' although it need not
invoke "talismanic words." Id, at j' 12 and 13. It is
sufficient that the findings are clear froni a review
of the record. Id at T 12.

{^ 181 In this case, Anderson concedes that the
trial court found that consecutive sentences were
necessary to protect the public and to punish him.
He argues, however, that the trial court failed to
find that ( 1) consecutive sentences were not dispro-
portionate to the seriousness of his conduct and to
the danger he poses to the public, and (2) one of the
factors in R.C. 2929.l4(C)(4)(a)/(b)/(c) applied. A
careful readitig of the trial court's comments during
the sentencing hearing belies Anderson's argu- ments.

{¶ 19} At the sentencing hearing, the trial court
found, based on the evidence adduced at trial, that
"no single prison tenn could adequately reflect the
seriousness of [Anderson's] conduct." Moreover,
the trial court noted the "heinous nature of these of-
fenses[;J" including the "significant mental * * *
[and] physical harln" Anderson perpetrated on the
victim. The trial court referred to the victim.'s letter
which a representative read at the setttencing hear-
ing in which the victim wrote that Anderson's acts
against her have rendered her suicidal and "bottled
up in fear." The court further referreci to the photo-
graphs of the victim's injuries and remarked that all
of Anderson's statements about the incidents consti-
tuted "lie after lie." Finally, the trial court expressly
found that the kidnapping and rape were "two sep-
arate incidents," i.e., that they were committed as

n 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.
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part of more than one cottrse of conduct. Accord-
inglv, based upoii the record and considering these
ftndings as a whole, this Court concludes that the
trial court made the requisite tindings that consec-
utive sentences were not disproportionate to the
seriousness of Anderson's conduct, that the rape
and kidnapping were committed as part of more
than one course of conduct, anti that a single prison
term would not adequately reflect the seriousness of
Anderson's conduct which resulted in gt•eat and un-
usual harm. Anderson°s second assignment of error
is overruled.

*5 (¶ 20} Anderson argues that defense coun-
sel was ineffective for failing to argue that the trial
eourt's imposition of consecutive sentences was

contrary to law. This Court uses a two-step process
as set foith in Strickland v. Washington, 466 IJ S.
668, 687 (1984), to determine whether a defendant's
right to the effective assistance of counsel has been
violated.

First, the defendant must show that counsel's per-
formance was deficient. This requires showing
that counsel made errors so serious that counsel
was not fimctioning as the "counsel" guaranteed
the defendant by the Sixth Amendment. Second,
the defendant must show that the deficient per-
formance prejudiced the defense. This requires
showing that counsel's errors were so serious as
to deprive the defendant of a fair trial, a trial
whose result is reliable.

Id.

{¶ 211 Given our resolution of Att.derson's
second assigninent of error, we conclude that trial
counsel's performance was not defic.ient. Ander-
son's third assignrttettt of error is overruled.

ASSIGAMF.NT OF^'RROR IV
THE TRIAL COIJRT COMMI'I"I'ED REVF,RS-
IBLE AND PLAIN ERROR WHEN IT FAILED
TO PROPERLY NOTIFY ANDERSON OF HIS
OBLIGATIONS TO REGISTER AS A SEX OF-
FENDER AT HIS SENTENCING HEARING.

Page 5

ASSIGJ'VMENT OFIi'RR()Pd V
ANDERSON WAS DENIED HIS CONSTI.TU-
TIONAL RIGHT TO EFFECTIVE ASSIST-
ANCE OF COtJNSEL AT "1'R1AI. WHEN HIS
TRIAL COUNSEL FAILED TO OBJECT AT
HIS SENTENCING HF,ARING TIiAT THE TRI-
AL, COURT FAILED 'TO PROPERLY NOTIFY
HIM OF HIS OBLIGATIONS TO REGISTER
AS A SEX OFFJ;NIIER.

f¶ 22} Anderson argues that this Court must
reverse and remand for a new sentencing hearing
because the trial court failed to properly explain his
sex offender registration duties or ensure that An-
derson read the form explaining his registration du-
ties. This Court disagrees.

{^ 23 } R.C. 2950.03(A)(2) requires a judge to
provide tiotice to the offender of his duty to re-
gister. Anderson argues that the trial court failed to
comply with R.C. 2950.03(B)(1)(a), which states:

If the notice is provided to an offender under di-
vision (A)(1) or (2) of this section, * * * the
judge shall require the offender to read and sign a
fornz stating that the offender's duties to register,
to tile a notice of intent to reside, if applicable, to
i-egister a new residence address or new school,
institution of higher education, or place of em-
ployment address, and to periodically verify
those addresses, and the offender's duties in other
states as described in division (A) of this section
have been explained to the offender. If the of-
fender is unable to read, *** the judge shall cer-
tify on the form that the * judge specifically
informed the offender of those duties and that the
offender indicated an understanding of those du-
ties.

{¶ 24} 'To the extent that Anderson argues that
the triat court judge erred by failing to explain his
registration duties, this Court disagrees. The statute
requires the judge to "specifically inform[ ] the of-
fender of those duties" uncier circumstances where
the offender is unable to read the reci.tation of du-
ties himself on the applicable form. Aztderson has

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.
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not alleged that he was unable to read at the time of CLt?DE THE I>EGREE OF THF, OFFENSE,
the sentencing hearing. Moreover, he does not dis- NOR ANY AGGRAVATING ELEMENTS AS
pute that the trial court provided him with the relev- REQt1IRED UNDER R.C. 2945.75(A)(2) AND
ant forni that delineated his registration duties. In STA TE L' PELFREY, 112 OIIIO ST.3D 422,
addition, he admits that he signed that form. 2007-OI41O--256.

*6 {J 25} At the sentencing hearing, the trial
court informed Anderson that he was a Tier III sex
offender and that, upon release from prison, he
would be required to "register for life with in-
person verification every 90 days." The judge tiieei
gave the form that delineated Anderson's registra-
tion duties to his attorney so that Anderson could
complete it. Again, he does not dispute that he
signed the form. Under these circumstances where
Anderson was represented by counsel, and the trial
court summarized his registration duties and
provided the applicable form to defense counsel for
completion by Anderson, we presume that defense
counsel reviewed the form with Anderson.

{l 261 Finally, Anderson argues that the forna.
he admits lie signed, and which enunciated h.is re-
gistration duties, is a nullity because it was not filed
with the clerk's office until after he filed his notice
of appeal. Anderson cites no authority for the pro-
position that the form must be filed with the clerk,
and we find none. Anderson's fourth assignment of
error is overruled.

{¶ 27} Anderson further argues that trial coun-
sel was ineffective for failing to object to the trial
court's failure to notify him of his registration du-
ties. Given our conclusion that the trial court did
not fail to provide him with adequate notification,
we conclude that defense counsel's performance
was not deficient. Anderson's fifth assigiunent of
error is ovemtled.

A,SSIG,V1VENT OF ERROR {'I
TRIAL COIJR'T COMMITTED REVERSIBLE
AND PLAIN ERROR IN SENTENCING AN-
DERSON FOR KIDNAPPING AS A FELONY
OF THE FIRST DEGREE, INSTEAD OF A
FELONY OF THE SECOND DEGREE, BE-
CAUSE THE JURY VERDICT DID NOT IN-

AS.4ICr'IVrY1'R1V7' OF ERROR VII
ANDERSON WAS DENIED HIS CONSTITU-
TIONAL R1UHT TO EFFECTIVE; ASSIST-
ANCE OF COUNSEL AT TRIAL WHEN HIS
TRIAL COLENSEL FAILED TO ARGUE T'HAT
'1'HE TRIAL COURT SHOULD HAVE SEN-
TEit1CED ANDERSON ON HIS KIDNAPPING
CONVICTION AS A FELONY OF THE
SECOND DEGREE.

28} Anderson argues that the trial court
erred by sentencing him for kidnapping as a felony
of the first degree pursuant to State v. PelfYey, 112
Ohio St.3d 422, 2007--Ohio-256. This Court dis-
agrees.

{R 291 In Pefrey, the Ohio Supreme Court
held: "Pursuant to the clear language of R,C.
2945.75, a verdict form signed `by a jury must in-
clude either the degree of the offense of which the
defenda3it is convicted or a statement that an ag-
gravating element has been found to justify convict-
ing a defendant of a greater degree of a criminal of-
fense." 14. Seealso State v. 1llcDonald, 137 Ohio
St.3d 517, 2013-Ohio--5042 (reaffirming the ana-
lysis enunciated in Pelf'r-ey ). R.C. 2945.75(A)(2)
states: "Vv'hen the presence of one or more addition-
al elements makes an offense one of more serious
degree [,][a] guilty verdict shall state either the de-
gree of the offense of which the offender is found
guilty, or that such additional clenient or elements
are present. Otherwise, a guilty verdict constitutes a
finding of guilty of the least degree of tl-ie offense
charged." Thiis Court concludes that R.C. 2945.75
and, therefore, Pelfrey are not iinplicated in this case.

*7 {¶ 30; R.C. 2905.01(C)(1 ) classifies kid-
napping as a felony of the first degree except where
the offender "releases the victim in a safe place un-

C, 2014 7hoinson Reuters. No Claiin to Orig. US Gov. Works,
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harmed[.]" Under those circumstances, kidnapping
is a felony of the second degree. Fd. The Ohio Su-
preme Court has held that the statutory provision
reducing the offense level of kidnapping "is not an
element of the offense; rather, the accused must
plead and prove it in the fashion of an affirmative
defense." State v. Sanders, 92 Oliio St.3d 245. 265
(2001). Accordingly, no aggravating or additional
eletnent must be proved by the State to elevate kid-
napping to a felony of the first degree. Instead, the
defendant bears the burden of establishing the ex-
istence of a mitigating factor wliich might reduce
the offense level. As neither R.C. 2945.75 nor f'el-
frey is implicated under tliese circunistances, An-
derson's sixth assignmettt of crror is overruled.

{yj 3 I} Anderson further argues that trial coun-
sel was ineffective for failing to argue that the trial
court should have sentenced him on the kidnapping
cliarge as a:felony of the second degree. Given.our
conclusion that the trial court did not err by senten-
cing Anderson for a felony of the first degree, we
must conclude that trial counsel's perfortnance was
not deficient. Accordingly, Anderson's seventh as-
signment of error is ovet-ruleri.

AS,SIGNMENT OF ERROR VIII
T'HE TRIAL COURT COMMITTED REVERS-
IBLE AND PLAIN ERROR WHEN IT
ORDERED ANDERSON fIAVE "NO CON-
'I'ACT7' WITH THE PROSECUTING WITNESS.

ASSIG1V.IIIENT OF ERROR IX
ANDERSON WAS DENIED HIS CONSTITU-
I'IONAL RIGHT TO EFFECTIVE ASSIST-
ANCE OF COUNSEL AT TRIAI. WHEN HIS
TRIAL COUNSEL FAILED TO ARGUE TI-IA"I
THE TRIAL COURT`S ORDER OF HAVING
"NO CONTAC'I"' WITH THE PROSECUTING
WITNESS WAS UNLAIk'FUL.

fT 32} Anderson argues that the trial court
erred by ordering him to have no contact with the
victim as part of his sentence. Although the State
concedes error, this Court does not agree.

Page 7

}¶ 331 Anderson relies on authoritv out of the
Eiglith District for the proposition that a trial court
has no authoritv to impose a no contact order upon
a criininal defendant who has been sentenced to
prison. See State v. Holly, 8th Dist. Cuyahoga No.
95454, 2011 -Ohio--2284, T 21 ("While a`no con-
tact' order may be properly iniposed as a sanction
pursuant to R.C. 2929.25 when a trial court places a
defendant on community controlled sanctions, we
find no authority in Ohio sentencing law to allow
for such a penalty when imposing a prison term * *
*.") This Court is neither bound nor persuaded by
the holding of our sister district.

{T 34} Arguably, R.C. 2929.13(A) provides
that, "if the couit is required to impose a mandatory
prison tertn for the offense for which sentence is
being imposed, ***[it] niay not impose any addi-
tional sanction or combination of sanctions under
section 2929.16 or 2929.17 of the Revised Code."
R.C. 2929.16 and R.C. 2929 .17 enumerate various
community control sanctions relevant to felons.
Some appellate districts have recognized that no
contact orders constitute community control sanc-
tions. See e.g., Stcrte v. Snyder, 3d Dist. Seneca No.
13-12---38, 2013-Ohio-2046, ¶ 55; State v. Miller,
12th Dist. Butler No. CA2010-12---336,
2011--Ohio-3909. T 21. However, nowhere do R.C.
2929.16 and R.C. 2929.17 expressly identify no
contact orders as community control sanctions.
While the imposition of a no contact order may un-
der certain circumstances function as a community
control sanction, there is nothing to indicate that it
may onlv function as a conimunity control sanction.
Not unlike restitution which, pursuant to R.C.
2929.18, may be ordered whether or not the defend-
ant has been sentenced to prison, a no contact order
provides a means to attempt to restore the victim,
even where that restoration manifests as peace of
mind. While there is no statutory provision ex-
pressly authorizing the impo.sition of a no contact
order, this Court finds it significant that there is no
provision prohibiting the imposition of sueli orders.

*8 11 35} Moreover, the imposition of a no
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contact order to shield the victim from future har-
assment, in conjunction with a prison sentence, is
consistent with th.e legislative intent relative to sen-
tencing. R.C. 2929.11(A) establishes two overrid-
ing purposes of felony sentencing: to protect the
public and to punish ttie offender, both in consider-
ation of avoiding any unnecessary burden on t.he
state or local government resources. Unfortunatelv,
mere imprisonment does not prevent a defendant
from using various direct and indirect means to
contact his victim to prolong the victim's suffering,
but a no contact order puts the defendattt, and the
prison, on notice about the victim's wishes.

i¶ 361 A no contact order not only serves the
interests of the victim, and meets one (yf the
primary goals of sentencing, but it also gives effect
to the Ohio Constitution's amendment to recognize
the rights of crime victims. In 1994, the people
voted to amend the Ohio Constitution to include a
provision addressing the rights of victims of crimes.
Article I, Section 10(a), Ohio Constitution
provides, in pertinent part: "Victims of crirninal of-
fenses shall be accorded fairness. dignity, and re-
spect in the criminal justice process, and; as the
general assembly shall definc and provide by law,
shall be accorded rights to reasonable and appropri-
ate notice, information, access, and protection and
to a meaningful role in the criininal justice pro-
cess." No contact orders, imposed in conjunction
with sentences of imprisonment, serve the overrid-
ing purpose of protecting the public without inipos-
ing an unnecessarv burden on government re-
sources.

11 37) The General Assembly and the Ohio
Constitution have encouraged victims to participate
in the criminal justice system. This allows judges to
bave a greater understanding of the harm caused by
the defendant's crimes and gives a voice to the vic-
tims of crime. It would be an odd, and unfortunate,
result if the victiin, after being invited into the
courtroom to participate in the process, could not
be protected from the defendant after he leaves the
courtroom and enters prison.

Page 8

{T, 38} There are already nlecbanisms in place
which require the prison system to protect victims.
See State of Ohio Department of Rehabilitation and
Correction Policy No. 03--OVS-l, eff. June 24,
2013, Vl(A)(4)(a) (providing that a victim may re-
quest in writing a cease and desist order frotn the
institution, directing the inmate to stop unwanted or
inappropriate contaet). In addition, penal institu-
tions themselves may establish rules prohibiting in-
mates froin having contact with victims. OAC
5120--9-06, 5120-9-07, and 5120--9-08 establish
inmate rules of conduct and prescribe dispositions
for rule violations. OAC 5120-9---06(C) enumerates
sixty-one types of rules violations, including "[a]ny
violation of any published institutional rules, regu-
lations or procedures." (C)(61). Although the onus
is placed on the victim to initiate such mechanisms
by notifying the institutioii and filing a written re-
quest, the Department of Rehabilitation and Correc-
tion has developed a policy to address these re-
quests. Accordingly, a court-issued no contact or-
der, i.e., a writing evidencing the victim's wishes
expressed in court in person or through an advoc-
ate, would place no greater burden on the institu-
tion or any government resources.

*9 {J1 39) This Cout-t concludes that a trial
court rnay impose a no contact order as part of its
sentence- Anderson has not argued, and thus we
need not review, wltether the terms of the no con-
tact order in this case are appropriate. We recognize
that there may be other cases where a no contact or-
der could be troublesome. For example, if a trial
court ordered no contact between the defendant and
his child, the defendant may have other constitu-
tional argunients that do not apply here. Because
we are not presented with that argument in this
case, we need not address it.

{¶ 401 Based on the above discussion, this
Court concludes that there is no prohibition against
a trial court's issuance of a no contact order in con-
junction with the imposition of a prison sentence.
Accordingly, the trial court did not err by ordering
no contact between Anderson and the victini not-

^O 2014 Thomson Reuters. No C.laimto Orig. iJS Gov. Works.
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withstanding his prison sentence. Anderson's eighth
assignment of error is ovemiled.

{^ 41 f Anderson argues in his final assignment
of error that tri.al counsel was ineffective for failing
to object to the imposition of the no contact order in
conjunction with a'term of iniprisonment. Based on
our resolution of Anderson's eighth assignment of
error, this Court concludes that trial counsel's per-
formance was not deficient. Anderson's ninth as-
signment of error is overivled.

ItI,
{¶ 42) Anderson's assignments of error are

overruled. The judgment of the Sumniit County
Court of Common Pleas is affirmed.

Judgment affiumed.

"There were reasonable grounds for this appeal.

We order that a special mandate issue out of
this Court, directing the Court of Common Pleas,
County of Sumniit, State of Ohio, to carry this
judgment into execution. A certified copy of this
journal entry shall constitute the mandate, pursuant
to App.R. 27.

Imtnediately upon the filing hereof, this clocu-
ment shall constitute the journ.al entry of judgment,
and it shall be file stamped by the Clerk of the
Court of Appeals at which time the period for re-
view shall begin to run: App.R. 22(C). The Clerk of
the Court of Appeals is instructed to mail a notice
of entry of this judgnient to the parties and to make
a notation of the mailing in the docket, pursuant to
App:R. 30.

Costs taxed to Appellant.

WHITMORE, J., concurs.
BELFANCE, P.J., Concurring in part, and Dissent-
ing in part.

{,i 431 1 concur in the majority's judgment with
respect to Mr. Anderson's tirst assignment of error
as I agree that the offenses should not have merged
for purposes of sentencing because they were separ-

Page 9

ately committed_ See State v. Johnson, 128 Ohio
St.3d 153, 2010--{3hi"3I4, '° 51 ("(I]f the court
determines that the commission of one offense will
never result in the commission of the other, or if the
offenses are committed separately, or if the defend-
ant has separate animus for eacih offense, then, ac-
cording to R.C. 2941.25(B), the offenses will not
merge.")_ (Emphasis deleted.) I also concur witll
the majority's resolution of Mr. Anderson's fourth,
fiftli, sixth, and seventh assigninents of error.
Ilowever, I respectfully dissent from the majority's
resolution of Mr. Anderson's second, third, eighth,
and ninth assignments of error.

*10 {!; 44) Mr. Anderson asserts in his second
assignment of error that the trial court failed to
inake the findings required by R.C. 2929.14(C)(4).
Because I cannot conclude that the trial court made
one of the required findings, I agree. While it is
true that the trial court is not required to use the
precise words in the statute in making its findings,
it still must be clear from the transcript of the sen-
tencing hearing that the trial court made all the re-
quired findings. See State v. Brook;s, 9th I7ist, Sum-
mit Nos. 26437, 26352, 2013-Ohio-2I69, 11 I2-13.
hrom the sentencing hearing, I cannot conclude that
the trial court found anything that would comport
with the finding that "consecutive sentences are not
disproportionate to the seriousness of the offender's
conduct and to the danger the offender poses to the
public [.]" R.C. 2929.14(C)(4). tAniile the finding in
R.C. 2929.14(C)(4)(b), which I agree was made by
the trial court, references the seriousness of the of-
fender's conduct, there is nothing in the record
which speaks to whether consecutive sentences
would be disproportionate to the danger Mr. Ander-
son poses to the public as required by the statute.
Accordingly, I would sustain Mr. Anderson's
second assignment of error and remand the matter
to the trial court for further proceedings.

;T;45} Because I would sustain Mr_ Anderson's
second assigrunent of eETor, I would decline to ad-
dress Mr. Ancterson's third assignment of error as it
would have been rendered moot. See App,R,
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12(A)(1)(c)•

{¶ 46} Mr. Anderson argues in his eighth as-
signment of etTor that the trial court erred when it
ordered hini to have no coutact with the victim as
part of his sentence. In my view, if the no-contact
order was ever a permissible sanction in the felony
sentencing scheme, it would be via R.C. 2929.17.
However, upon close examination of the applicable
statutes, I would conclude that the trial court could
not impose this sanction while Mr. Anderson was in
prison and: thus, lacked authority to include that as
part of Mr. Anderson's sentence.

M 471 "Judges have no inherent power to cre-
ate sentences. Rather, judges are duty-bound to ap-
ply sentencing laws as tttey are written. [Tjhe only
sentence which a trial court may impose is that
provided for by statute." (Internal quotations and
citations omitted.) State v. Fischer, 128 Ohio St.3d
92, 2010-Ohio-6238, ¶ 22. Thus, I question the
majority's prenzise that the trial court possesses au-
thority to unpose a no-contact order, simpiv be-
cause there is no provision expressty preventing the
imposition of this sanction. In essence, that analyt-
ical pathway would open the door to sentencing
based upon the legislature's silence. However, this
Court has previously concluded, on more than one
occasion, that penalties that are not autttorized by
any statute are inipermissibie. See State v. Alo.se,
9th Dist. Medina No. l iCA0083-M,
2013-Ohio-635, ¶ 15 (concluding banishment is
not authorized under R.C. 2929.21 as a permissible
penalty); State v. Creel, 9th Dist. Summit No.
26334, 2012-Ohio-3550, ^ 6 (concluding there was
no statutory authority authorizing trial court to or-
der defendant to spend each Christfnas Eve he spent
in prison in solitary confinement).

*11 {4( 481 Moreover, the majority's reference
to Article 1, Section 10(a) of the Ohio Constitution
provides no support for its position. That section
does not autliorize trial courts to impose no-contact
orders as part of a sentence, The language itself
specifies that victims' rights to protection are to be
delineated by the general assembly as it "shall

Page 10

define and provide by law[.]" Article 1, Section
10(a), Ohio Constitution.

{Tt, 491 In sentencing a defendant for a felony,
"R.C. 2929.11 and 2929.12 * * * serve as an over-
arching guide for trial judges to consider in fashion-
ing an appropriate sentence." State v. Ku7ish 120
Ohio St.3d 23, 2008-Ohio-4912, ¶ 17. At the sen-
tencing hearing, the trial court is charged with de-
teriniiiing, based upon the goveniing statutes, the
appropriateness of prison and community control
sanctions. See R.C. 2929,19(R)(2), (4). R.C.
2929.13 provides sentencing guidelines based on
the type and degree of the offense at issue. See R.C.
2929.13. R..C. 2929.13(A) states in part that

[e jxcept as provided in division (E), (P), or (G)
of this section and unless a specific sanction is
required to be imposed or is precluded from be-
ing unposed pursuant to law, a court that imposes
a sentence upon an offender for a felony may im-
pose any sanction or combination of sanctions on
the offender that are prot=ided in sections
2929.14 to 2929.18 of the Revised Code.rN'

FNI. R.C. 2929.13(A) additionally
provides that "if the court is required to
impose a mandatory prison term for the of-
fense for which sentence is being imposed,
the court * * * may not impose any addi-
tional sanction or combination of sanctions
under section 2929.16 or 2929.17 of the
Revised Code."

(Emphasis added.) R.C. 2929.14 details per-
missible prison terms, wliereas R.C. 2929.15
through 2929,18 discuss community control sanc-
tions.

{7, 50) Once an offender is contmitted to the
prison system, the legislature has authorized the
director of rehabilitation and correction or his or
her designee to assume legal custody of the offend-
er. R.C. 5120.01. In addition, the legislature has
provided that "[a]11 duties confeired on the various
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divisions and institutions of the department by law
or by order of the director shall be performed under
the rules and regulations that the director prescribes
and shall be under the director's control." R.C.
5120.01. Unsurprisingly, the Ohio Administrative
Code contains provisions regulating inmate con-
duct. See, e.g., Ohio Adm.Code 5120--.9-06(C).

{:¶ 51} If the trial court sentences an offender
to nonresidential community control pursuant to
R.C. 2929.17, the trial court is charged with doing
several things. For instance, the trial court is re-
quired to "impose as a condition of the sanction
that, during the period of the nonresidential sanc-
tion, the offender shall abide by the law and shall
not leave the state without the permission of the
court or the offender's probation officer." See R.C.
2929.17. Additionally, the trial court is required to

notifv the offender that, if the conditions of the
sanction are violated, if the offender commits a
violation of any law, or if the offender leaves this
state without the permission of the court or the
offender's probation officer, the court inay ini-
pose a longer time under the san2e sanction, may
impose a more restrictive sanction, or may im-
pose a prison term on the offender and shall in-
dicate the specific prison term that may be im-
posed as a sanction for the violation, as selected
by the court from the range of prison terms for
the offense pursuant to section 2929.14 of the Re-
vised Code.

x12 R.C. 2929.19(B)(4).

{T1 52} As the inajority points out, no-contact
orders are not specifically mentioned in the felony
sentencin't., statutes. However, R.C. 2929.17
provides a list of possible penalties that are pre-
faced with the language that the sanctions that may
be placed upon an offender under nonresidential
conununity control "include, but are not limited to,"
those in the list. Accordingly, it is reasonable to
place a no-contact order in the category of non-
residential communitv control sanctions. See, e.g.,
State v. rLfiller, 12th Dist. I3utler No.
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CA2010--12--336, 2011-Ohio-3909, ^ 21; State v.
li'alton, 3d Dist. lvyatidot Nos. 16-12-13,
I6-.12-14, 2013--Ohio--2147, ^ 7. Further, I cannot
locate any otlier category of penalty in the felony
sentencing statutes under which it would it would
seem appropriate to place no-contact orders.

{9( 53} Thus, I wotild conclude that, in impos-
ing a no-contact order on Mr. Anderson, the trial
court imposed a nonresidential comniunity control
sanction pursuant to R.C. 2929.17. Starting with
that premise, the next question is whether the trial
cotirt, after sentencing Mr. Anderson to prison for
both offenses, could also impose a community con-
tt-ol sanction pursuant to R.C. 2929.17.

{¶ 54} Notably, as discussed above, R.C.
2929.13(A) does provide in part that,

[e]xcept as provided in division (E), (F), or (G)
of this section and unless a specific sanction is
required to be imposed or is precluded from be-
ing imposed pursuant to law, a court that imposes
a sentence upon an offender for a felony may im-
pose any sanction or combination of sanctions on
the offender that are provided in sections 2929.14
to 2929.18 of the Revised Code.

7'hus, on its face, that section would appear to
authorize a trial court to sentence a defendant to
both prison under R.C. 2929.14 and impose a no-
contact order under R.C. 2929.17, provided the
prison term is non-mandatory. See R.C.
2929..13(A). However, given the nature and scheme
of the felony sentencing statutes, it appears that the
legislature did not intend to authorize the imposi-
tion of nonresidential cominunity controt sanctions
for any offenders who are in prison. See State ax
rel. Shisler v. Ohio Pub. Errrp.s. Retirement Sys.,
122 Ohio St.3d 148, 2009-Ohio-2522, 1120 ("[W]e
read all statutes relating to the same general subject
matter together and interpret them in a reasonable
manner that give{s] proper force and effect to each
and all of the statutes.") (Internal quotations and
citations omitted.) Furthermore, if the le(yislature
had intended to allow individuals sentenced to non-
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mandatory prison time to be siunultaneously subject
to community control sanctions, the result would be
particularly anomalous when an offender is sen-
tenced for offenses that include both a mandatory
prison term and a non-mandatory prison term."i'
Under that scenario, a trial court would be pre-
cluded from imposing any nonresidentiai sanction
provided in R.C. 2929.17 in connection with the
mandatory prison sentence, yet at the same tisne
could impose that same prohibited sanction in con-
nection with the non-mandatory prison sentence.

FN2. Such would be the case for Mr. An-
derson given that he was sentenced to
mandatory and non-mandatory prison
terrns. See R.C. 2929,13(F).

*13 {¶ 551 The basic assumption underlying
the irnpositioti of a nonresidential conimunity con-
trol sanction is that the offender is out in the com-
munity. Accordingly, the trial court has discretion
to impose a variety of sanctions designed to pro-
scribe certain conduct and encourage or even man-
date other conduct. This becornes apparent when
one considers that, in imposing a noirresidential
community control sanction, the trial court is man-
dated to require the offender not to leave the state
absent pennission of the offender's probation of-
ficer. See R.C. 2929.17. If the legislature intended
to authorize the imposition of nonresidential com-
munity control sanctions when imposing a prison
sentence, then this mandatory requirement makes
no sense because, if an offender is in prison, it
would be impossible for him or her to leave the
state (absent escaping froni prison), Moreover, of-
fenders who are in prison do not have probation of-
ficers, and, thus, they cannot obtain permission to
leave the state from a probation officer. Further, in
imposing a community conti-ol sanction, the trial
court must also infonn the offender of the penalties
for violating the sanction., which could include pris-
on. See R.C. 2929.19(B)(4). However, if the of-
fender is in prison to begin with this would make
no sense. It is also apparent that advising an already
iniprisoned offender that the violation will result in
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prison does not pose much of an incentive to the of-
fender to not violate the community control sanc-
tion. Accordingly, if a trial court was able to im-
pose a prison term along with a community control
sanction simuitaneously, it does not appear there
would be any real penalty for the offender failing to
abide by the community control sanction.

{T- 56) Thus,if a portion of R.C. 2929.13(A) is
read in isolation, it appears that an offender with a
non-mandatory prison term could receive both pris-
on and a nonresidential community control for the
same otTense. flowever, it is evident that any at-
tempt to apply R.C. 2929.17 to an offender sen-
tenced to prison leads to absurd results. Thus, read-
ing the felony statutory schenie as a whole, it is ap-
parent that the legislature did not authorize the im-
position of nonresidential community control sanc-
tions when sentencing an offender to a term of pris-
on. Accordingly; I would conclude that when a trial
court sentences a defendant to prison for a felony
offense, the trial court lacks authority to addition-
ally impose a no-contact order as part of the sen-
tence for that offense.

{^j 571 While I share the majority's concern for
the mental well-being of the victini, I also reach
this conclusion given that the legislature has en-
acted statutes pertaining to the establishment and
operation of the state correctional system and there
are many avenues for protection of the victim. See
generally R.C. 5120,01et seq. As part of this sys-
tem, there is a great deal of oversight concerning a
prison inmate's conduct. As noted above, once the
offender is in prison there are rules in place to regu-
late the individual's conduct, See Ohio Adm.Code
5120-09-06. There is already a provision witl}in
the Oliio Admiriistrative Code that indicates it is a
violation of the inmate rules of conduct to "[u]se []
telephone or mail to threaten, harass, intimidate, or
annoy another." Ohio Adm.Code
5120--9--06(C)(55). Punishments for violations of
the inm.atc rules of conduct are detailed in Ohio
Adrn,Code 5120--9--07 and 5120- 9--08. S'ee Ohio
Adm.Code 5120--9-06(B). However, they are not
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limited to those penalties. Both Ohio Adm.Code
5120--9--07 and 5120-09--08 indicate that nothing
in either rule "sha11 preclude department staff from
referring such inmate conduct to law enforcement
for prosecution as a criniinal offense, or the state
from prosecuting such conduct as a criminal of-
fense." See Ohio Adm.Code 5120-9--07,
5120-9-08. Thus, the mere fact that the trial court
cannot issue a no-contact order as part of a sentence
in these particular circumstances does uot mean that
the victim would be unprotected from harassment
by the imprisoned offender.

*14 {T! 58} Because T can find no authority for
the trial court to sentence Mr. Anderson to prison
and impose a no-contact order simultaneously, i
would sustain Mr. Anderson's eiglith assignment of
error and vacate the no-contact order from his sen-
tence.

{T 59} In light of the resolution of Mr. Ander-
son's eighth assignment of error, his ninth assign-
ment of error would be moot, and I would decline
to address it.

Ohio App. 9 Dist..2014.
State v. Anderson
Slip Copy, 2014 WL 1344584 (Ohio App. 9 Dist.),
2014 -Ohio- 1206

END OF DOCIJMENT
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CHECK OHIO SUPREME COURI' RULFS FOR
REPORTIIVG OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY.

Court of Appeals of Ohio,
Eighth District, Cuyahoga County.
STATE of Ohio, Plaintiff-Appellee

V.
Eric HOLLY, Defendant-Appellant.

No. 95454.
Decided May 12, 2011.

Criminal Appeal from the Cuyahoea County Court
of Comnton Pleas, Case No. CR-536604.
Robert L. Tobik, Cuyahoga County Public Defend-
er, bv Erika B. Ctmliffe, Assistant Public Defender,
Cleveland, OH, for appellant.

Williani D. Mason, Cuyahoga County Prosecutor,
by Jeffrey S. Schnatter, Assistant County Prosec-
utor, Cleveland, OH., for appellee.

Before BOYLE, J., BLACKMON, P.J., and E.
GALLAGHER, J.

MARY J. BOYLE, J.
*1 {y` 11 Defendant-appellant, Eric Holly, ap-

peals his conviction and sentence. We affirm his
conviction and vacate his sentence in part.

Procedural Hi.stofy and PacLv
{!; 2} In June 2010, the grand jury indicted

Holly on five counts: two counts of felonious as-
sault in violation of R.C. 2903.11(A)(1) and (A)(2):
kidnapping in violation of R.C. 2905.01(A)(3); do-
nlestic violence in violation of R.C. 29 i 9.25(A);
and violating a protective ordei- in violatiori of R.C.
2919.27(A)(1). The allegations giving rise to the
charges were that, on April 14, 2010, Holly
rammed his vehicle several times into a Dodge
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Caravan that his wife was driving, "ti-ying to run
her off the road." Once the van was stopped, he
jumped through the broken window of the van,
grabbed his wife by her hair, and then punched her
five to six times_

{j 3} Holly initially pleaded not guilty to the
charges but subsequentlv witbdrew his guilty plea
after reaching an agreement with the state. He pled
guilty to a single count of felonious assault, a
second degree felony, and misdemeanor charges of
domestic violence and violating a protection order.
The remai.riing counts were dismissed. The trial
court accepted Holly's guiltv plea and ultimately
sentenced him to a total of six years in prison,
ordered restitution to the victim, and permanently
barred Holly from having any contact with the vic-
tim. Ttte trial court also notified Holly that he is
subject to a mandatory term of three years
postrelease control when he is released.fi-om prison.

{Tl 4] Two days followin; sentencing, Holly,
pro se, filed a motion to vacate his guilty plea. He
further requested the appointment of appellate
counsel to represent him on appeal. The trial court
denied ltis motion to withdraw his plea but appoin-
ted counsel for a direct appeal.

{¶ 5; llolly timely hled this direct appeal, rais-
ing the following two assigoments of error:

{¶ 6} "[I] Mr. Holly's guilty plea was not
entered knowingly and intelligently because it was
conditioned on the promise that he would first re-
ceive an evaluation by TASC prior to sentencing
and that evaJuation never took place.

,!( 7) "[I1.] The sentence imposed is contrary to
law, violates Mr. l-Iolly's right to due process, and
inust be vacated."

Direct Appeal

{t 81 Initially, we address the state's contentioii
that Holly's assignments of error are barred on the
grounds that he should have raised these in a direct

^ 2014 Thomson Reuters_ No Ciaim to Orig. US Gov. Works,

pob,8 t-r 3, ?. I
http:i iweb2.westlaw.com/print/printstream.aspx?utid=l &prft=H'fMLE&vr=2.0bzdestinatio... 4/27/20 I 4

'A 't q



Page 2 of 4

Slip Copy, 2011 WL 1843447 (Ohio App. 8 Dist.), 2011 -Ohio- 2284
(Cite as: 2011 WL 1843447 (Ohio App.. 8 Dist.))

appeal. Relying on t}ris court's decision in State v.
Muldrew, 8th Dist. No. 85661, 2005---Ohio-5000.
the state argues that liolly is improperly
"bootstrapping" arguments in an appeal of a post-
sentence motion to vacate a guilty plea----arguments
that it maintains should have been raised in a direct
appeal. But our review of the record reveals that
Holly timely commenced this appeal within 30 days
of the trial court's sentencing of hiin. And although
he included the trial court's judgment denying his
motion to vacate his guilty plea, he additionally at-
tached the final sentencing journal entry to his no-
tice of appeal and specifically stated that he was ap-
pealing his conviction. We therefore find that
Holly's arguments are not barred and have been
properly raised in a direct appeal.

*2 {r 9' We now turn to the merits of each as-
sigmnent of error.

Crim.R. l l and Volzsntariness Uf 'the I'lerr.
{1 10} In his first assignment of error, Holly

argues that his guilty plea should be vacated be-
cause the plea was not entered knowingly, intelli-
gentIy, or volantarily. We disagree.

{^ I 1} Crim.R. 1 I(C)(2) provides that "[ijn
felony cases the court may refuse to accept a plea
of guilty ** *, and shall not accept a plea of guilty
* * * without first addressing the defendant person-
ally and doing all of the following:

{¶ 12 }"(a) Deteimining that the defendant is
making the plea vohmtarily, with understanding of
the nature of the charges and of the maxinium pen-
alty in.volved, and if applicable, that the defendant
is not eligible for probation or for the imposition of
community control sanctions at the sentencing
ltearing.

{T 13} "(b) Informing the defendant of and de-
termining that the defendant understands the effect
of the plea of * * * no contest, and that the court,
upon acceptance of the plea, may proceed with
judgment and sentence.
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{T. 14} "(c) Informing the defendant and de-
termining that the defendant understands that by the
plea the def-endan.t is waiving the rights to jury trial,
to confront witnesses against him or her, to have
compulsory process for obtaining witnesses in the
defendant's favor, and to require the state to prove
the defendant's guilt beyond a reasonable doubt at a
trial at which the defendant cannot be compelled to
testify against himself or herself."

{Tl 151 The underlying purpose of Crim.R.
l 1(C) is to convey certain information to a defend-
ant so that he or she can make a voluntary and in-
telligent decision regarding whether to plead guilty.
State v. Ballard ( 1981), 66 Ohio St.2d 473,
479-480, 423 N.E,2d 115. "The standard for re-
viewing whether the trial court accepted a plea in
compliance with Crim.R, 1 l(C) is a de novo static{-
ard of review." State v. Cardwell, 8th Dist. No.
92796, 2009-Ohio-0827, ¶ 26, citing State v. Stew-
art (1977), 51 Ohio St.2d 86, 364 N.E.2d 1163. "It
requires an appellate court to review the totality of
the circumstance.s and determine whether the plea
hearing was in compliance with Crim.R. 11(C)." Id

{T 16} The gravamen of Holly's argument is
that his plea was conditioned on him receiving a
TASC evaluatioit, which he never received. TASC
is an acronym fo.r a prograni known as "Treatment
Alternatives to Street Crime"; the program provides
community-based treatment for drug or alcohol de-
pendent offenders. According to Holly, he entered
his plea with the understanding that he would un-
dergo a TASC evaluation and the failure to provide
one negates the voluntariness of his plea.

{T, 17; We find no evidence in the record to
support Holly's contention. While the trial court
noted that there had been a request for a TASC re-
ferral at the plea hearing, there was absolutely no
representation made that one would be provided or
that his plea was conditioned on receiving one. Our
review reveals that the trial court fully complied
with the requirements of Crim.R. 11. The trial court
engaged in a colloquy with Hollv prior to accepting
his plea, fully informing him of all his constitution-
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al and nonconstitutional rights. Holly expressly rep-
resented that he was entering the plea voluntarily
and that he had not been protnised any sentence or
any other specific promises.

*3 {Ti 18} We further note that, aside from
there being no evidence in the record that 1-Iollv
was promised a TASC assessnient as a cotidition of
changing his plea, we fmd no basis to conclude that
a TASC assessment did not occur. The docket re-
flects that on June 1, 2010, the same day as Holly's
change of plea hearing, t.he tTial court joumalized
Hollv's plea and referred him "for TASC drug/a1-
cohol assessment" At the sentencing hearing, ap-
proximately three weeks later, liolly never indic-
ated that the TASC evaluation did not occur. Nor
did his defense counsel raise any objection prior to
sentencing. We, therefore, find no basis to conclude
that the referral did not occur,

{T,l 19} We find no niet•it to Holly's claim that
his plea was not voluntary and ovei-rule the first as-
signment of error.

Sentence
{¶ 201 In his second assignment of etror, Holly

argues that his sentence is contrary to law because
the trial court had no authority to order the addi-
tional sanction of permanently barring him from
having any contact with tlie victim. Holly contends
that the imposition of an indefmite "no contact" or-
der renders the entire sentence void and that he is
entitled to a new sentencing hearing.

{i( 21) It is well settled that a trial court may
only impose a sentence as prnvided for by law.
State v. Bruno, 8th Dist. No. 77202,
2001-Ohio-4227, citing State v. Eberling (Apr. 9,
1992), 8th Dist. No. 58559. While a "no contact"
order may be properly imposed as a sanction pursu-
ant to R.C. 2929.25 wlien a trial court places a de-
fendant on community controlled sanctions, we fmd
no authority in Ohio senteticing law to allow for
such a penalty when unposing a prison term, nor
does the state cite to any authority. Once the trial
court imposed a prison term and executed Holly's
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sentence, the authority to itnpose any "no contact"
order following I•iolly's release from prison Ges
with the Adult Parole Board. Indeed, T-Iolly faces a
mandatory term of three vears of postrelease con-
trol following his release from prison.

{T 22) Contrary to Hollv's assertion, however,
this unlawful part of his sentence does not render
his entire sentence void, entitling him to a new sen-
tencing hearing. See State v. Fi.scher; 128 Ohio
St.3d 92, 2010-Ohio-6238, 942 N.E.2d 332. In-
stead, consistent with our authority under R.C.
2953.08(G), we vacate this portion of Holly's sen-
tence that includes an indefinite "no contact" order.
The rctnainder of his sentence, wlzich includes the
iniposition of six years in prison and a restitution
order, that has not been challenged, we affirm in its
entirety.

{f 231 Tlte second assignment of error is sus-
tained in part and ovemiled in part.

{,j 241 Conviction is affirmed, sentence is
modified, and case remanded. Upon remand, the tri-
al cotirt is instructed to correct the sentencing entry
to eliminate the indeftnite "no contact" order.

It is ordered that appellee and appellant share
the costs herein taxed.

*4 The court finds there were reasonable
grounds for this appeal.

It is ordered that a special nxandate issiie out of
this court directing the common pleas court to carry
this judgment into execution. '['he defendant's con-
viction liaving been affirmed, any bail pending ap-
peal is terminated. Case remanded to the trial court
for execution of sentence.

A certified copy of this entty shall constitute
the mandate pursuant to Rule 27 of the Rules of
Appellate Procedure.

PATRICIA ANN BLACKMON, P.J., and EILEEN
A. GALLAGHER, J., concur.
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CIIECK OI:[IO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY.

Court of Appeals of Ohio,
Fighth District, Cuyahoga County,
S'I`ATE of Ohio, Plaintiff--Appellee
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Decided June 7, 2012,
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Nancy E. Schieman, Mentor, OH, for Appellant.
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by Scott Zarzycki, James Hofelich, Assistant Pro-
secuting Attorneys, Cleveland, OH, for Appellee.

Before ROCCO, J., STEWART, P.J., and E.
GALLAGHER, J.

KENNETH A. ROCCO, J.
*1 {T, 1} Defendant-appeilant Billy Rogers ap-

peals frorn his convictions and portions of the sen-
tences imposed after he entered guilty pleas to
charges of attempted burglary, breaking and enter-
ing, and theft in two cases that were consolidated in
the trial court.

{^( 2} Rogers presents seven assignments of er-
ror. He claims the trial court acted improperly in
accepting his pleas, because the court did not first
ascertain wliether he understood that his pleas con-
stituted a complete admission of guilt and whether
they were knowingly, intelligently, and voluntarily
made. He clairns the trial court erred in failing to
conduct a hearing on his "request to withdraw" his
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pleas. He claims his trial counsel rendered ineffect-
ive assistance. He asserts that his offenses in one of
his cases were allied pursuant to R.C. 2941.25(A).
He claims the trial court should have held a hearing
before ordering restitution. Finally, he asserts the
trial court exceeded its authority in forbidding him
to have contact with the victims.

{l 3} Upon a review of the record, this court
finds that tl:e trial court committed no error in
either accepting Rogers's guilty pleas, failing to
conduct additional hearings, imposing sentence on
each count, or ordering restitution. Ivioreover; Ro-
gers's claiin of ineffective assistance of couirsel is
tmsupported. The trial court, however, lacked au-
tltority to inipose a`no contact" order; therefore,
that portion of Rogers's sentence is. vacated. Other-
wise, Rogers's convictions and sentences are af-
firmed.

{4j 41 Roge•s originally was indicted in
November 2010 in case nuntber CR-543805 op. two
counts, viz., burglary and theft of property in an
amount less than $500,00. Rogers entered pleas of
not guilty and received the services of assigned
counsel. After two months, however, Rogers t71ed a
pro se motion complain.ing that his assigned coun-
sel was not represeiiting hitn to his satisfaction. The
trial court permitted Rogers's original counsel to
withdraw from the case and appointed a new attor-
ney. 7'he court also referred Rogers to the psychiat-
ric clinic to detet-rnine his eligibility for transfer to
the "mental beal:th" court docket. Rogers's case was
transferred the following month.

{+!( 5} In April 2011. Rogers was indicted with
a codefendant in case number CR---548840. Rogers
was charged with two counts of breaking and enter-
ing and one count of theft, with the value of the
stolen property placed at between $5000.00 and
$100,000.00. After he pleaded not guilty to these
new charges, the case was assigned to the same trial
court that was presiding over Rogers's prior case.
Consequently, Rogers's assigned counsel represen-
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ted Rogers in the new case, as well.

{T 61 On May 23, 2011, the parties notified the
trial cottn that a plea agreenietxt had been reached.
As outlined by the prosecutor, in exchange for Ro-
gers's guilty plea to Count I in CR-543805, the
state would amend the eharge to include the attempt
statute and would dismiss Count 2. In exchange for
Rogers's guilty pleas to Counts 2 and 3 in
CR--548840, the state would dismiss the first count.
The plea agreement with respect to CR-548840 in-
cluded restitution; Rogers and bis codefendant
jointly would owe $11,058.00 to the victim in that
case. Rogers's defense attorrtey concuired with the
prosecutor's statements.

*2 {T, 71 7lie trial court proceeded to adclress
Rogers. Rogers indicated that, althougb he was tak-
ing "psych medication," he responded "yes, ma.'am,
I ain" when the court asked if he were "thinking
clearly today?" The trial court made sure that Ro-
gers was "medication. compliant" and that the med-
ications were "helping" Rogers before continuing
with the z,rim.R. I I.(C) colloquy.

{T. 8) After a thorough explanation of the con-
stitutional rights Rogers would be waiving in enter-
ing his pleas and the potential penalties invoh-ed,
the trial court accepted Rogers's guilty pleas to the
amended indictments. The trial court referred Ro-
gers for both presentence and "mitigation of pen-
alty" reports before concluding the hearing.

{¶ 9) Rogers's cases were called for sentencing
on June 28, 2011. At the outset of the hearing, the
trial court noted Rogers had been diagtiosed with
"schizoeffective [sic] disorder, poly-substance de-
pendence, borderline intellectual functioning." and
a "mental illness marked by psychotic sympto%s,"
so he had been transferred to the tnentai health
court docket. The trial court then permitted the vic-
tim in case number CR-548840 to place comtnents
on the record. The prosecutor provided a recitation
of the facts surrounding case nuinber CR -543805.

{¶ 10; After Rogers's defense attorney spoke
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on his behalf, Rogers told the trial court he was
" sorry" for "doing what [he] did" to the victims and
promised "to make payments" to atone for his
crimes. I-Te asked the trial court to "give [him] help,
some kind of chance to get some kind of treatment"
for his dniu addiction.

{T ]1} The trial eourt prefaced its deci:sion
with respect to Rogers's sentences in these cases by
reciting his criminal history. The court also asked if
the parties agreed concerning the restitution
amounts in both cases. "The court then imposeci a
four-year prison tertn in case number CR-543805,
to be served consecutively with concurrent terms of
eighteen months and one year in case number
CR-548840, ordered Rogers to pay restitution in
the agreed amounts, and further ordered Rogers to
have "no contact, directly or indirectly, with any-
one [he] victimized."

{ji 12} Rogers appeals froin his convictions
and sentences with the following assigninents of er-
ror.

" I. The trial court erred by accepting Appel-
lant's plea af guilty without first informing Ap-
pellant that a plea of guilty constituted an ad-
mission of guilt.

" II. The trial court erred by accepting Ap-
pellant's guiltv plea without first ensuring the
plea was knowingly, intelligently, and voluntar-
ily made.

".d.I.I. The trial court abused its discretion by
not holding a hearing on Appellant's request to
withdraw his guilty plea made prior to the im-
position of sentence.

<` IV. Appellant was deprived of his constitu-
tional right to effective assistance of counsel in
the plea proceedings.

"V. The trial court erred by failing to de-
terinine that grand theft and breaking and en-
tering are allied offenses of similar import and
by imposing separate sentences for the offenses.

cO 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.
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*3 " Vt. The trial court erred by not determ-
ining whether the amount of restitution ordered
was reasonable and supported by com.petent,
credible evidence.

" VII. The trial court exceeded its authority
by ordering Appellant to have no contact with
the victims."

{T 13) Rogers's first and second assignments of
error present challenges to the propriety of the trial
court's actions at his plea hearing; therefore, they
will be addressed together. Rogers argues that, pri-
or to accepting his guilty pleas, the trial court did
not a.dequately either describe the effect his pleas
would have, or ensure his mental state allowed
krtowing, intelligent, and voluntary pleas.

{¶ 14) Crim.R. I 1(C) states in pertirient part:

(2) In felony cases the court may refuse to ac-
cept a plea of guilty or a plea of no contest, and
shall not accept a plea of guilty or no contest
without first addressing the defendant personally
and doing all of the following:

(a) Deterntinin.g tbat the defendant is making
the plea voluntarily, with understanding of the
nature of the charges and of the maximuin pen-
alty involved, and.y if applicable, that the defend-
ant is not eligible for probation or for the imposi-
tion of conununity control sanctions at the setr
tencinL hearing;

(b) lnforming the defendant of and determining
that the defendant understands the effect of the
plea of guilty or no contest, and that the court,
upon acceptance of the plea, may proceed with
judgment and sentence;

(c) Informing the defendant and detennining
that the defendant understands that by the plea
the defendant is waiving the rights to jttry trial, to
confront witnesses against h-im or her, to have
compuisory process for obtaining witnesses in the
defendant's favor, and to require the state to
prove the defendarit's guilt beyond a reasonable
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doubt at a trial at which the defendant cannot be
compelled to testify against himself or herself.

{T! 15^ In determining whether the trial court
has satisfied its duties under Crirn.R. 11 in taking a
plea, reviewing courts make a distinction between
constitutional and nonconstitutional rights. State v.
Higgs, 123 Ohio App.3d 400. 1104 N.E.2d 308 (1 lth
Dist.1997); State v.. Gibson, 34 Ohio App,3d 146,
517 N.E.2d 990 (8th Dist.1986). The trial court
must strictly comply with those provisions of
Crini.IZ. 11(C) that relate to the waiver of constitu-
tional rights. State P. Stewart. 51 Ohio St.2d 86,
88---89, 364 IV.E.2d 1163 (1977); State v. Ballard,
66 Ohio St.2d 473, 423 N.E.2d 115, paragraph one
of the syllabus ( 1981).

{1[ 161 For nonconstitutional rights, the trial
court must "substantially comply" with the rule's
requiremeits. Stewart. "Substantial compliance
means that under the totality of the circumstances
the defendant subjectively understands the implica-
tion of his plea and the rights he is waiving." State
v, Nero, 56 Ohio St.3d 106, 108, 564 N.E.2d 474
(1990). •

17) Moreover•, a defendant who challenges
his guilty plea on the basis that it was not know-
ingly, voluntarity, and intelligently entered must
sliow a prejudicial effect. Siate v. iWoulton, 8th
Dist. No. 93726, 2010-Ohio--4484. 'fhe test for pre-
judice is whether the plea would have otherwise
been made. State v. L'enc}; 120 Ohio St.3d 176,
2008--Ohio--5200, 897 N.E.2d 621.

*4 {T 181 In this case, the record reflects the
trial court complied literally with Crim.R. 1I(C)(2)
with respect to the constitutional requirements. The
trial court also correctly advised Rogers of the po-
tential penalties involved.

{¶ 19) fllthough the trial court did not specific-
ally tell Rogers that liis guiltv plea constituted a
complete admission of his guilt, this court does not
find the omission constituted error. Rogers had no
questions for the court, inade no protest that he was
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innocent, and did not give any indication that he
was unaware of this conseduence; certaiilly, the
word "guilty" implies an acknowledgment of guilt.
State v. Rodgers, 8tli Dist. No. 95560,
2011-Olzio-2535, T 28, citing State v. Ta}lor, 8th
Dist. No. 94569, 2010-Ohio--5607, ¶ 5; State v.
Freed, 8th Dist. No. 90720, 2008--().hio-5742.

201 Similarly, although Rogers argues that
the trial court should have inore thoroughly determ-
ined whether his mental state interfered with his un-
derstanding of the plea proceediiig, in view of the
trial court's careful compliance with Crim.R.
1l(C)(2), this court disagrees. T'he record reflects
the trial court asked Rogers about his medications
and the clarity of his thinking before beginning the
colloquy. .S'tate v. Stokes, 8th Dist. No. 95488,
2011-Ohio-2531, citing State v. ?Liink, 101 Ohio
St.3d 350, 2004-Ohio-1580, 805 N.E.2ci 1064. Ro-
gers's assurances and the appropriateness of his re-
sponses during the colloquy demonstrated that, un-
der the totality of the circumstances, he understood
the implications of his pleas. Stokes.

{![ 211 Rogers's first and second assignments of
error, accordingly, are overruled.

{¶ 22) ln his third assignment of error, Rogers
argues that the trial court should have addressed his
reqttest to withdraw his pleas before proceeding
with the sentencing hearing. H.owever, Rogers's
"request" was presented only in a letter addressed
to the trial court that Rogers dated "6/10i i 1."

(s 23} At the Jnnne28, 2011 sentencing hear-
ing.. Rogers neither made a formal motion to with-
draw his guilty pleas nor even mentioned his letter.
Under these circumstances, the trial court had no
duty to conduct a hearing on his request. Rodgers,
8th Dist. No. 95560. 201 1-Ohio-2535, ¶ 34.

(124) Rogers's third assignment of error also
is overruled.

{!( 25) Rogers claims in his fourth assignmen.t
of error that his second assigned trial counsel
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"induced" hini to plead guilty to the charges by
trickery. Regarding an argument such as Rogers
makes in this case, the court made the following
observations in State v.. Barnett, 73 Ohio App.3d
244, 596 N.E.2d 1101 (2d Dist.1991):

In determining whether counsel was constitu-
tionally ineftecth<e; the central issue in any case
is whether an accused had a fair trial and substan-
tial justice was done. State v: IHester (1976), 45
Ohio St.2d 71, 74 0:0.2d 156, 341 N.E.2d 304.
An accused is denied his right to a fair trial if his
counsel fails to play the role necessary to ensure
that the accused enjoys the benefits of the ad-
versarial process which the law affords him for
testing the charges brought by th.e state, ,Str•ick-
land 'v. YYashington (1984), 466 U.S. 668, 104
S.Ct. 2052, 80 L.Ed.2d 674.

*5 * * * [Djeteimination of th[e] issue
[appellant presents] necessarily depends on mat-
ters not in the record before us. We decline to ac-
cept appellant's statement of them, * * * as they
concern appellant's private conversations with
counsel and could not be a part of the trial record
in this case. They may be niade in a proper mo-
tion for postconviction relief pursuant to R.C.
2953.21.

{T 26 j For the foregoing reason, Rogers's
fourth assignment of error also is overruled. State v.
Devine, 8th Dist. No. 92590, 2009--Ohio-5825.

{1( 271 .hi his fifth assignment of error, Rogers
argues that the two offenses to which he pleaded
guiity in case nuniber CR-548840 were allied of-
fenses pursuant to R.C. 2941.25(A).

{¶ 281 According to the hoiding in State v. Un-
derwood, 124 Ohio St.3d 365, 2010--Ohio-1, 922
N.E.2d 923, a court of appeals should review, even
in the context of a plea agreefnent, whether multiple
counts in the plea agreement constitute allied of-
fenses, or whether those offenses were comtnitted
with separate aniinus that may be punished separ-
ately. However, this court recently stated in State v.
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Snuffer, 8th Dist. Nos. 96480 83,
201 l .-Ohio-6430, ¶ 9-I 1:

Snuffer did not object to his sentence. so we re-
view for plain error. See State v. Underwood 124
Ohio St.3d 365, 2010-Ohio-1, 922 N.E.2d 923, T
31. Plain error exists only when it is obviotts on
the record. See State v. Tichon (1995), 102 Ohio
App.3d 758, 767, 658 N.E.2d 16. Snuffer pleaded
guilty to the indictment, thus admitting the facts
as charged in the indictment and obviating the
need for any factual basis for the plea. State v:
Kent (1980), 68 Ohio App.2d 151, 156, 428
N.E.2d 453. As he concedes, he offered no other
facts at sentencing, so the record on appeal is
such that we cannot say that plain error in failing
to merge the sentences was "obvious."

We are aware that in State v. Masters, 8th Dist.
No. 95120, 2011---Ohio-937, a panel of this court
cited to Underwood for the proposition that the
"trial court should have inquired into the facts when
accepting Masters's plea to all charges in order to
determine whether any of the offenses were allied."
Id. at 9. The holding that the court must inquire
into the facts during a plea hearing cannot be recon-
ciled with Crim.R. 11(C), which does not require a
factual basis for a guilty plea. Implicit within
Crim.R. l I(C), is the idea that a guilty plea consti-
tutes a ftall adniission of factual guilt that obviates
the need for a fact-fmding trial on the cliarges.
State v. Wilson ( 1979), 58 Ohio St.2d 52, 388
N.E.2d 745, paragraph one of the syllabus.
Moreover, Masters failed to grasp that tnerger of
offenses is a sentencing issue, not a plea issue, see
Clevelarrd v. Scott ( 1983), 8 Ohio App.3d 358, 359,
457 N.E.2d 351, so even if a factual inquiry had to
be made, it could only occur during sentencing, not
during the plea hearing. Masters assumed the exist-
ence of plain error despite acknowledging that
"there are insufficient facts in the record for this
court to [find whether offenses are allied{ in the in-
stant case." Id. As noted, plain error exists only
when it is "obvious" in the record. Masters found
the opposite-that the absence of facts raised an is-
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sue of fact that the cottrt needed to resolve on re-
mand--thus showing that the error could not have
been "plain" on the face of the record. Finally, un-
like in Underwood, there was no direct concession
from the state that the offenses were allied--in
Masters the state only conceded that "unless a sep-
arate aninius exists" the charged offenses would be
allied. Id. T'he state did not concede that Masters's
offenses were allied, only that the offenses might
be allied had there been facts showing that Masters
committed theni with a single animus.

*6 For the foregoing reasons, we find that
Snuffer failed to offer any evidence to make an
obvious case for plain error in the court's failure
to nierge the theft and forgery counts in
CR---539285.

1129)1 See also State v. Iincl.sey, 8th Dist. No.
96601, 2012 Ohio-804, 1[ 13; compare, State v.
James, 2d Dist. No. II CAA 05 0045,
2012-Ohi.o---966 (burglary and thetT merged based
upon trial evidence).

{¶ 30} At any event, witli respect to R.C.
2941.25, the Ohio Supreme Court stated in State v.
Johnson, 128 Ohio St.3d 153, 2010-Oh%o-6314,
942 N.E.2d 1061, at paragraph one of the syllabus,
that the following is the appropriate analysis:

u'hen detemiining whether two affenses are al-
lied offenses of similar import subject to merger
under R.C. 2941.25, the conduct of the accused
mnst be considered. (State v. Rance (1999), 85
Ohio St.3d 632, 710 N.E.2d 699, overruled.)

{¶ 311 In this case, as described by the victini
during the sentencing hearing, the ciretunstances in-
dicated Rogers entered the victim's garage, broke
into her vehicle, and remained inside the vehicle
long enough to sntoke a cigarette. Before leaving,
he took many pieces of the victim's handrnade jew-
elry frotn the vehicle.

{T 321 The circuinstances surrounding the
crimes, i.e., the length of time involved between the
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breaking and entry into the vehicle and the theft of
the particular property therein, thus indicated Ro-
gers h.ad a separate animus for each crime. State v.
Martin, 8th Dist. No. 95281, 201l-Ohio-222. Con-
sequentiy, the trial court properly sentenced Rogers
on both counts in case number CR-548840. I-Iis
fifth assignment of error, therefore, also is over-
ruled.

;T 33) Rogers argues in his sixth assignment of
error that the trial court should have conducted a
hearing prior to ordering a specific amount of resti-
tution in each case. However, because the record
reflects Rogers agreed to the specific amount of
restitution to be paid to the victim in each. case, he
has waived this argument on appeal. State v. lViili-
ams, 8th Dist. No. 93625, 2010- 0hio--3418.

{^l 34} In his seventh assiginnent of error, Ro-
gers complains that the trial court lacked the au-
thority to order, as part of his sentence, that he have
no contact with the victims. This court addressed
the sanie argument in State v. Holly, 8th Dist. No.
95454, 2011--0hio-2284, T, 21.--22, as follows:

It is well settled that a trial court may only im-
pose a sentence as provided for by law. State v.
Bruno, 8th Dist. No. 77202, 2001-Ohio--4227,
citing State v. Eherling (Apr. 9, 1992), 8th Dist.
No. 58559. While a°`no contact" order may be
properly imposed as a sanction pursuant to R.C.
2929.25 when a trial court places a defendant on
community controlled sanctions, we fmd no au-
thority in Ohio sentencutg law to allow for such a
penalty when imposing a prison term, nor does
the state cite to any authority. Once the trial court
imposed a prison term and executed Holly's sen-
tence, the authority to impose any "no contact"
order following Holly's release from prison lies
with the Adult Parole Board. Indeed, Holly faces
a mandatory term of three years of postrelease
control following his release from, prison.

*7 Contrary to Holly's assertion, however, this
unlawful part of his sentence does not render his
entire sentence void, entitling him to a new sen-
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tencing hearing. See Stcrte u Fische; 128 Ohio
St.3d 92, 2010--nhio--6238, 942 N.E.2d 332. In-
stead, consistent with our authority under R.C.
2953.08(G), we vacate this portion of Ilolly's
sentence that includes an indefinite "no contact"
order. The remainder of his sentence* ** we af-
firm in its entirety.

{Sf 35) In accord with the foregoing, Rogers's
seventh assignment of error is sustained.

{';J 36} Rogers's convictions are affirmed. His
sentence is affirmed in part and vacated only as to
the portion that imposes a"no contact' order.

it is ot`dered that appellee and appellant share
the costs Iterein taxed.

The court fi.r.ds there were reasonable grounds
f.'or this appeal.

It is ordered that a special mandate issue out of
this court directing the common pleas court to carry-
this judgment into execution. The defendant's con-
victions having been affirmed, any bail pending ap-
peal is terminated. Case remanded to the trial court
for further proceedings.

A certified copy of this entiy shall constitute
the mandate pursuant to Rule 27 of the Rules of
Appellate Procedure.

MELODY J. STEWART, P.J., and EILEEN A.
GALLAGHER, J., concur.

Ohio App. 8 Dist.,2012.
State v. Rogers
Slip Copy, 2012 WL 2046790 (Ohio App. 8 Dist.);
2012 -Ohio- 2496
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State of Ohio Case No. 2014-0674
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David M. Anderson

ENTRY
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This cause is pending before the court on the certification of a conflict by the
Court of Appeals for Summit County. On review of the order certifying a conflict, it is
determined that a conflict exists. The parties are to brief the issue stated at page 1 of the
court of appeals' Judgment Entry filed April 23, 2014, as follows:

"If a defendant is sentenced to prison for a term of incarceration, does the trial
court have the authority to issue against the defendant, a 'no contact' order with the
victim?"

It is ordered by the court that the clerk shall issue an order for the transmittal of
the record from the Court of Appeals for Summit County.

(Summit County Court of Appeals; No. 26640)

Maureen O'Connor
Chief Justice
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DAVID M. ANDERSON ,Ol1RNAL IENTRY
PAGE ONE OF TWO

On September 11, 2012, now comes the Prosecuting Attorney, JAY COLE; and the Defendant,

DAVID M. ANDERSON, being in Court with counsel, PAT SUMMERS, for sentencing hearing pursuant

to O.R.C. 2929,19, The Defendant was afforded all rights pursuant to Crim. R. 32. The Court has

considered the record, oral statements of counsel, as well as the principles and purposes of sentencing

under O.R.C. 2929.11, and the seriousness and recidivism factors tinder O.R.C. 2929.12.

The Court finds that on September 7, 2012, the Defendant was found GUILTY by a.7ury of

KIDNAPPING, as contained in Count 1 of the indictment, and was found GUILTY by a Jury of RAPE,

as contained in Count 2 of the Indictment, which offense occurred after July 1, 1996; arnd the Court

finds the Defendant guilty of same.

The Court inquired of the Defendant if he had anything to say why judgment should not be

pronounced against him; and having nothing but what he had already said and showing no good and

sufficient cause why judgment should not be pronounced:

IT IS THEREFORE ORDERED AND ADJUDGED BY THIS COURT that the Defendant, DAVID

M. ANDERSON, be committed to the Ohio Department of Rehabilitation and Correction for a definite

term of Seven (7) Years, and is Ordered to serve a mandatory period of 5 yecars of post release control,

for punishment of KIDNAPPING, Ohio Revised Code Section 2905.0 1 (A)(4), a felony of the 194 degree,

and for a definite term of Ten (10) Years, and is Ordered to serve a mandatory period of 5 years ofpost
refease control, for pLinishment of RAPE, Ohio Revised Code Section 2907.02(A)(2), a felony of the 1yt

degree:

The sentence in each of 2 counts is to be served consecutively with each other.

The Court finds that the charges in this case are separate and distinguishable offenses.

The Court further finds that consecutive sentences are necessary to protect the public from

future crime/ punish the offender, and:

1. The seriousness of the Defendant's conduct justifies consecutive sentences; and

2_' The Court further finds the following pursuant to O,R.C. 2929,13(B); not to sentence the

Defendant to a period of,incareeration would not adequately protect society from future

crimes by the Defendant, and would demean the seriousness of the offense; and the Court

further finds the Defendant is not amenable to community control and that prison is

consistent with the purposes of O,R.C. 2929.11.

Court costs incurred in this case are waived, due to the Defendant's indigency. y`"1
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As part of the sentence in this case, the.Defendant shaIi be supervised on post-release control
by the Adult Parole Authority for a mandatory period of 5 years after being released from prison. If

the Defendant violates the terms and conditions of post-release control, the Adult Parole Authority

may impose a residential sanction that may include a prison term of up to nine months, and the

maximum cumulative prison term for all violations shall not exceed one-half of the stated prison term.

If the Defendant pleads guilty to, or is convicted of, a new felony offense while on post-release control,

the sentencing court may impose a prison term for the new felony offense as well as an additional

consecutive prison term for the post-release control violation of twelve months or whatever time

remains on the Defendant's post-release control period, whichever is greater.

Based on an investigation by the. Summit County Adult Probation Department, the Court finds

that the Defendant is entitled to 120 days of jail time credit toward the sentcnce imposed herein.

IT 1S FURTI3ER ORDERED that the Defendant is NOT to have any contact whatsoever, either

directly or indirectly, with the prosecuting witness involved in this case.

TI4EREUPON, the Court iriformed the Defendant of his right to appeal pursuant to Rule 32A2,

Criminal Rules of Procedure, Ohio Supreme Court, and further, the Court appoints Attorney NEIh

AGARWAL to represent the Defendant for purposes of appeal, as the Defendant is in indigent

circumstances, and unable to employ counsel.

Thereupon, the transcript is Ordered for Defense Counsel and the Prosecuting Attomey on

behalf of the State of Ohio, and taxed in costs in this case.

The Defendant has been convicted of, or pled guilty, to a sexually-oriented offense as defined in

Ohio Revised Code Section 2950.01, and the Court ordered the Defendant to be adjudicated a TIER III

Sex Offender, and -e_^plained to hira his duties to register as a Sex Offender/ Child Victim Offender

Registrant, pursuant to Ohio Revised Code Section 2950.04 or 2950.041, and he is subject to

community notification.

Defendant is required to register in person with the sheriff of the county in which the

Defendant establishes residency within 3 days of coming int® that county, or if temporarily domiciled

for more than 3 days. The Defendant is also required to register in person with the sheriff of the

county in which the Defendant establishes a place of education immediately upon coming into that

county. If the Defendant establishes a place of cducation in another state but maintains a residence

or temporary domicile here, the Defendant is also required to register in person with the sheriff or

other appropriate official in that other state immediately upon coming into that state. The Defendant

is also recluired to register in person with the sheriff of the county in which the Defendant establishes

a place of employment if,the Defendant has been employed for more than 3 days, or for an aggregate of

14' days in a calendir year.- rf-the Defendant esfabliahe9 a place of employrrient ira anotlier state but

anaintains a residence or temporary domicile here, the Defendant is also required to rcgister in person

with the sheriff or other appropriate official in that other state if employed for more than 3 days, or for

an aggregate of 14 days in a calendar year. Employment includes s,olunteer sere;ices.

The Defendant is required to provide to the sheriff temporary lodging information, including

address and length of stay, if the Defendant's absence will be for 7 days or more.

q-3 )
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After the initial date of registration, the Defendant is required to periodically verify his

residence address, place of employment and/or place of education, in person, at the county sheriffs

office no earlier than 10 days prior to Defendant's verification date.

If the Defendant changes residence address, place of employment, and/or place of education,

the Defendant shall provide written notice in person of that change to the sheriff with whom the

Defendant an,ost recently registered, and to the sheriff ir,. the county in which.th.e Defendant intends to

reside, or establish a place of employment, and/or place of education at least 20 days prior to any

change, and no later than 3 days after change of employment.. If the residence address. change is not a

fucd address, the Defendant shall include a detailed dcscription of the place, or places, the Defendant

intends to stay, and no later than the end of the first business immediately following the day you "

obtain a fixed address, the Defendarrt must register with the sheriff that fix-ed address.

The Defendant shall provide written notice, within 3 days, of any change in vehicle information,

email addresses, internet identifiers, or telephone numbers registered to or used by the Defendant, to

the sheriff with whom the Defendant has most recently reg,istered,

The Defendant is required to comply v°ith all of the above-described requirements for the

remainder of his LIFETIME with in-person verification every 90 days,

The Defendant acknowledges, on the record, in open Court, that the above requirernenta have

been eaplained.to the Defendant and that the Defendant must abide by all of the provisions of the

Ohio Revised Code Chapter 2950,

The Court certifies that it specifically informed the offender of his duties as set forth above, and

the Defendant indicated to the Court an understanding of those duties on the record, in open Court.

The Official in charge of the Defendant's correctional facility, or designee thereof, is hereby

ORDERED to enter the within determination in the Defendant's institutional record, and IS FURTHER

ORDERED to cause a DNA specimen to be collected in accordance with R.C. 2901.07, to collect all

items set forth in R.C. 2950.03(C), and forward them to the Bureau of Criminal Identification, and to

Notify the Defendant of'all applicable 12e®istration duties as set forth irl R,C, 2950.03.

Pursuant to the above sentence, that thc Defendant be conveyed to the Lorain Correctional

Institution at Grafton, Ohio, FORTHWITH, to coxnrnence the prison intake procedure.
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September 11, 2012
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LYN S. CALLAHAN, Judge
Court of Common Pleas
Summit County, Ohio

cc: Prosecutar Jay Cole
Criminal Division
Attorney Pat Suznmers
Registrar's Office
Court Convey
Barb Perkins, SCJ
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%1 Article I. Bill of Rights (Refs & Annos)
.+-+ 0 Const I Sec. l0a Rights of victims of crimes

Page 1

Victims of criminal offenses shall be accorded fairness, dignity, and respect in the criminal justice process, and,
as the general assembly shall define and provide by law, shall be accorded rights to reasonable and appropriate
notice, information, access, and protection and to a meaningful role in the criminal justice process. This section
does not confer upon any person a right to appeal or modify any decision in a criminal proceeding, does not
abridge any other right guaranteed by the Constitution of the United States or this constitution, and does not cre-
ate any cause of action for compensation or damages against the state, any political subdivision of the state, any
officer, employee, or agent of the state or of any political subdivision, or any officer of the court.
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Effective:[See Text Amendmentsl

Baldwin's Ohio Revised Code Annotated Currentness
Title XXIX. Crimes--Procedure (Refs & Annos)

KW Chapter 2901. General Provisions
N[fj General Provisions

♦♦ 2901.04 Rules of construction

Page 1

(A) Except as otherwise provided in division (C) or (D) of this section, sections of the Revised Code defming
offenses or penalties shall be strictly construed against the state, and liberally construed in favor of the accused.

(B) Rules of criminal procedure and sections of the Revised Code providing for criminal procedure shall be con-
strued so as to effect the fair, impartial, speedy, and sure administration of justice.

(C) Any provision of a section of the Revised Code that refers to a previous conviction of or plea of guilty to a
violation of a section of the Revised Code or of a division of a section of the Revised Code shall be construed to
also refer to a previous conviction of or plea of guilty to a substantially equivalent offense under an existing or
former law of this state, another state, or the United States or under an existing or former municipal ordinance.

(D) Any provision of the Revised Code that refers to a section, or to a division of a section, of the Revised Code
that defines or specifies a criminal offense shall be construed to also refer to an existing or former law of this
state, another state, or the United States, to an existing or former municipal ordinance, or to an existing or
former division of any such existing or former law or ordinance that defines or specifies, or that defined or spe-
cified, a substantially equivalent offense.
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%aj Felony Sentencing

♦♦ 2929.11 Overriding purposes of felony sentencing

Page 1

(A) A court that sentences an offender for a felony shall be guided by the overriding purposes of felony senten-
cing. The overriding purposes of felony sentencing are to protect the public from future crime by the offender
and others and to punish the offender using the minimum sanctions that the court determines accomplish those
purposes without imposing an unnecessary burden on state or local government resources. To achieve those pur-
poses, the sentencing court shall consider the need for incapacitating the offender, deterring the offender and
others from future crime, rehabilitating the offender, and making restitution to the victim of the offense, the pub-
lic, or both.

(B) A sentence imposed for a felony shall be reasonably calculated to achieve the two overriding purposes of
felony sentencing set forth in division (A) of this section, commensurate with and not demeaning to the serious-
ness of the offender's conduct and its impact upon the victim, and consistent with sentences imposed for similar
crimes committed by similar offenders.

(C) A court that imposes a sentence upon an offender for a felony shall not base the sentence upon the race, eth-
nic background, gender, or religion of the offender.
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.*.# 2929.12 Factors to consider in felony sentencing

<Note: See also version(s) of this section with later effective date(s).>

Page 1

(A) Unless otherwise required by section 2929.13 or 2929.14 of the Revised Code, a court that imposes a sen-
tence under this chapter upon an offender for a felony has discretion to determine the most effective way to
comply with the purposes and principles of sentencing set forth in section 2929.11 of the Revised Code. In exer-
cising that discretion, the court shall consider the factors set forth in divisions (B) and (C) of this section relating
to the seriousness of the conduct, the factors provided in divisions (IJ) and (E) of this section relating to the like-
lihood of the offender's recidivism, and the factors set forth in division (F) of this section pertaining to the of-
fender's service in the armed forces of the United States and, in addition, may consider any other factors that are
relevant to achieving those purposes and principles of sentencing.

(B) The sentencing court shall consider all of the following that apply regardirig the offender, the offense, or the
victim, and any other relevant factors, as indicating that the offender's conduct is more serious than conduct nor-
mally constituting the offense:

(1) The physical or mental injury suffered by the victim of the offense due to the conduct of the offender was ex-
acerbated because of the physical or mental condition or age of the victim.

(2) The victim of the offense suffered serious physical, psychological, or economic harm as a result of the of- fense.

(3) The offender held a public office or position of trust in the cotnmunity, and the offense related to that office
or position.

(4) The offender's occupation, elected office, or profession obliged the offender to prevent the offense or bring
others committing it to justice.

(5) The offender's professional reputatior, or occupation, elected office, or profession was used to facilitate the
offense or is likely to influence the fiature conduct of others.
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(6) The offender's relationship with the victim facilitated the offense.

(7) The offender committed the offense for hire or as a part of an organized criminal activity.

Page 2

(8) In committing the offense, the offender was motivated by prejudice based on race, ethnic background,
gender, sexual orientation, or religion.

(9) If the offense is a violation of section 2919.25 or a violation of section 2903.11, 2903.12, or 2903.13 of the
Revised Code involving a person who was a family or household member at the time of the violation, the of-
fender committed the offense in the vicinity of one or more children who are not victims of the offense, and the
offender or the victim of the offense is a parent, guardian, custodian, or person in loco parentis of one or more of
those children.

(C) The sentencing court shall consider all of the following that apply regarding the offender, the offense, or the
victim, and any other relevant factors, as indicating that the offender's conduct is less serious than conduct nor-
mally constituting the offense:

(1) The victim induced or facilitated the offense.

(2) In committing the offense, the offender acted under strong provocation.

(3) In committing the offense, the offender did not cause or expect to cause physical harm to any person or prop-
erty.

(4) There are substantial grounds to mitigate the offender's conduct, although the grounds are not enough to con-
stitute a defense.

(D) The sentencing court shall consider all of the following that apply regarding the offender, and any other rel-
evant factors, as factors indicating that the offender is likely to commit future crimes:

(1) At the time of committing the offense, the offender was under release from confmement before trial or sen-
tencing, under a sanction imposed pursuant to section 2929.16, 2929.17, or 2929.18 of the Revised Code, or un-
der post-release control pursuant to section 2967.28 or any other provision of the Revised Code for an earlier of-
fense or had been unfavorably terminated from post-release control for a prior offense pursuant to division (B)
of section 2967.16 or section 2929.141 of the Revised Code.

(2) The offender previously was adjudicated a delinquent child pursuant to Chapter 2151. of the Revised Code
prior to January 1, 2002, or pursuant to Chapter 2152. of the Revised Code, or the offender has a history of crim-
inal convictions.
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(3) The offender has not been rehabilitated to a satisfactory degree after previously being adjudicated a delin-
quent child pursuant to Chapter 2151. of the Revised Code prior to January 1, 2002, or pursuant to Chapter
2152. of the Revised Code, or the offender has not responded favorably to sanctions previously imposed for
criminal convictions.

(4) The offender has demonstrated a pattern of drug or alcohol abuse that is related to the offense, and the of-
fender refuses to acknowledge that the offender has demonstrated that pattern, or the offender refuses treatment
for the drug or alcohol abuse.

(5) The offender shows no genuine remorse for the offense.

(E) The sentencing court shall consider all of the following that apply regarding the offender, and any other rel-
evant factors, as factors indicating that the offender is not likel_y to commit future crimes:

(1) Prior to committing the offense, the offender had not been adjudicated a delinquent child.

(2) Prior to committing the offense, the offender had not been convicted of or pleaded guilty to a criminal of- fense.

(3) Prior to committing the offense, the offender had led a law-abiding life for a significant number of years.

(4) The offense was committed under circumstances not likely to recur.

(5) The offender shows genuine remorse for the offense.

(F) The sentencing court shall consider the offender's military service record and whether the offender has an
emotional, mental, or physical condition that is traceable to the offender's service in the armed forces of the
United States and that was a contributing factor in the offender's commission of the offense or offenses.
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KL4 Chapter 2929. Penalties and Sentencing (Refs & Annos)
Fu Felony Sentencing

..^.+ 2929.13 Sentencing guidelines for various specific offenses and degrees of offenses

Page 1

(A) Except as provided in division (E), (F), or (G) of this section and unless a specific sanction is required to be
imposed or is precluded from being imposed pursuant to law, a court that imposes a sentence upon an offender
for a felony may impose any sanction or combination of sanctions on the offender that are provided in sections
2929.14 to 2929.18 of the Revised Code.

If the offender is eligible to be sentenced to community control sanctions, the court shall consider the appropri-
ateness of imposing a fmancial sanction pursuant to section 2929.18 of the Revised Code or a sanction of com-
munity service pursuant to section 2929.17 of the Revised Code as the sole sanction for the offense. Except as
otherwise provided in this division, if the court is required to impose a mandatory prison term for the offense for
which sentence is being imposed, the court also shall impose any fmancial sanction pursuant to section 2929.18
of the Revised Code that is required for the offense and may impose any other fmancial sanction pursuant to that
section but may not impose any additional sanction or combination of sanctions under section 2929.16 or
2929.17 of the Revised Code.

If the offender is being sentenced for a fourth degree felony OVI offense or for a third degree felony OVI of-
fense, in addition to the mandatory term of local incarceration or the mandatory prison term required for the of-
fense by division (G)(1) or (2) of this section, the court shall impose upon the offender a mandatory fine in ac-
cordance with division (B)(3) of section 2929.18 of the Revised Code and may impose whichever of the follow-
ing is applicable:

(1) For a fourth degree felony OVI offense for which sentence is imposed under division (G)(1) of this section,
an additional community control sanction or combination of community control sanctions under section 2929.16
or 2929.17 of the Revised Code. If the court imposes upon the offender a community control sanction and the
offender violates any condition of the community control sanction, the court may take any action prescribed in
division (B) of section 2929.15 of the Revised Code relative to the offender, including imposing a prison term
on the offender pursuant to that division.

(2) For a third or fourth degree felony OVI offense for which sentence is imposed under division (G)(2) of this
section, an additional prison term as described in division (B)(4) of section 2929.14 of the Revised Code or a
community control sanction as described in division (G)(2) of this section.
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(B)(1)(a) Except as provided in division (B)(1)(b) of this section, if an offender is convicted of or pleads guilty
to a felony of the fourth or fifth degree that is not an offense of violence or that is a qualifying assault offense,
the court shall sentence the offender to a community control sanction of at least one year's duration if all of the
following apply:

(i) The offender previously has not been convicted of or pleaded guilty to a felony offense.

(ii) The most serious charge against the offender at the time of sentencing is a felony of the fourth or fifth de- gree.

(iii) If the court made a request of the department of rehabilitation and correction pursuant to division (B)(1)(c)
of this section, the department, within the forty-five-day period specified in that division, provided the court
with the names of, contact information for, and program details of one or more community control sanctions of
at least one year's duration that are available for persons sentenced by the court.

(iv) The offender previously has not been convicted of or pleaded guilty to a misdemeanor offense of violence
that the offender committed within two years prior to the offense for which sentence is being imposed.

(b) The court has discretion to impose a prison term upon an offender who is convicted of or pleads guilty to a
felony of the fourth or fifth degree that is not an offense of violence or that is a qualifying assault offense if any
of the following apply:

(i) The offender committed the offense while having a firearm on or about the offender's person or under the of-
fender's control.

(ii) If the offense is a qualifying assault offense, the offender caused serious physical harm to another person
while committing the offense, and, if the offense is not a qualifying assault offense, the offender caused physical
harm to another person while committing the offense.

(iii) The offender violated a term of the conditions of bond as set by the court.

(iv) The court made a request of the department of rehabilitation and correction pursuant to division (B)(1)(c) of
this section, and the department, within the forty-five-day period specified in that division, did not provide the
court with the name of, contact information for, and program details of any community control sanction of at
least one year's duration that is available for persons sentenced by the court.

(v) The offense is a sex offense that is a fourth or fifth degree felony violation of any provision of Chapter 2907,
of the Revised Code.
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(vi) In committing the offense, the offender attempted to cause or made an actual threat of physical harm to a
person with a deadly weapon.

(vii) In committing the offense, the offender attempted to cause or made an actual threat of physical harm to a
person, and the offender previously was convicted of an offense that caused physical harm to a person.

(viii) The offender held a public office or position of trust, and the offense related to that office or position; the
offender's position obliged the offender to prevent the offense or to bring those committing it to justice; or the
offender's professional reputation or position facilitated the offense or was likely to influence the future conduct
of others.

(ix) The offender committed the offense for hire or as part of an organized criminal activity.

(x) The offender at the time of the offense was serving, or the offender previously had served, a prison term.

(xi) The offender committed the offense while under a community control sanction, while on probation, or while
released from custody on a bond or personal recognizance.

(c) If a court that is sentencing an offender who is convicted of or pleads guilty to a felony of the fourth or fifth
degree that is not an offense of violence or that is a qualifying assault offense believes that no community con-
trol sanctions are available for its use that, if imposed on the offender, will adequately fulfill the overriding prin-
ciples and purposes of sentencing, the court shall contact the department of rehabilitation and correction and ask
the department to provide the court with the names of, contact information for, and program details of one or
more community control sanctions of at least one year's duration that are available for persons sentenced by the
court. Not later than forty-five days after receipt of a request from a court under this division, the deparhnent
shall provide the court with the names of, contact information for, and program details of one or more com-
munity control sanctions of at least one year's duration that are available for persons sentenced by the court, if
any. Upon making a request under this division that relates to a particular offender, a court shall defer senten-
cing of that offender until it receives from the department the names of, contact information for, and program
details of one or more community control sanctions of at least one year's duration that are available for persons
sentenced by the court or for forty-five days, whichever is the earlier.

If the department provides the court with the names of, contact information for, and program details of one or
more community control sanctions of at least one year's duration that are available for persons sentenced by the
court within the forty-five-day period specified in this division, the court shall impose upon the offender a com-
munity control sanction under division (B)(1)(a) of this section, except that the court may impose a prison term
under division (B)(1)(b) of this section if a factor described in division (B)(1)(b)(i) or (ii) of this section applies.
If the department does not provide the court with the names of, contact information for, and program details of
one or more community control sanctions of at least one year's duration that are available for persons sentenced
by the court within the forty-five-day period specified in this division, the court may impose upon the offender a
prison term under division (B)(1)(b)(iv) of this section.
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(d) A sentencing court may impose an additional penalty under division (B) of section 2929.15 of the Revised
Code upon an offender sentenced to a community control sanction under division (B)(1)(a) of this section if the
offender violates the conditions of the community control sanction, violates a law, or leaves the state without the
permission of the court or the offender's probation officer.

(2) If division (B)(1) of this section does not apply, except as provided in division (E), (F), or (G) of this section,
in determining whether to impose a prison term as a sanction for a felony of the fourth or fifth degree, the sen-
tencing court shall comply with the purposes and principles of sentencing under section 2929.11 of the Revised
Code and with section 2929.12 of the Revised Code.

(C) Except as provided in division (D), (E), (F), or (G) of this section, in determining whether to impose a prison
term as a sanction for a felony of the third degree or a felony drug offense that is a violation of a provision of
Chapter 2925. of the Revised Code and that is specified as being subject to this division for purposes of senten-
cing, the sentencing court shall comply with the purposes and principles of sentencing under section 2929.11 of
the Revised Code and with section 2929.12 of the Revised Code.

(D)(1) Except as provided in division (E) or (F) of this section, for a felony of the first or second degree, for a
felony drug offense that is a violation of any provision of Chapter 2925., 3719., or 4729. of the Revised Code for
which a presumption in favor of a prison term is specified as being applicable, and for a violation of division
(A)(4) or (B) of section 2907.05 of the Revised Code for which a presumption in favor of a prison term is spe-
cified as being applicable, it is presumed that a prison term is necessary in order to comply with the purposes
and principles of sentencing under section 2929.11 of the Revised Code. Division (D)(2) of this section does not
apply to a presumption established under this division for a violation of division (A)(4) of section 2907.05 of the
Revised Code.

(2) Notwithstanding the presumption established under division. (D)(1) of this section for the offenses listed in
that division other than a violation of division (A)(4) or (B) of section 2907.05 of the Revised Code, the senten-
cing court may impose a community control sanction or a combination of community control sanctions instead
of a prison term on an offender for a felony of the first or second degree or for a felony drug offense that is a vi-
olation of any provision of Chapter 2925., 3719., or 4729. of the Revised Code for which a presumption in favor
of a prison term is specified as being applicable if it makes both of the following findings:

(a) A community control sanction or a combination of community control sanctions would adequately punish the
offender and protect the public from future crime, because the applicable factors under section 2929.12 of the
Revised Code indicating a lesser likelihood of recidivism outweigh the applicable factors under that section in-
dicating a greater likelihood of recidivism.

(b) A community control sanction or a combination of community control sanctions would not demean the seri-
ousness of the offense, because one or more factors under section 2929.12 of the Revised Code that indicate that
the offender's conduct was less serious than conduct normally constituting the offense are applicable, and they
outweigh the applicable factors under that section that indicate that the offender's conduct was more serious than
conduct normally constituting the offense.
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(E)(1) Except as provided in division (F) of this section, for any drug offense that is a violation of any provision
of Chapter 2925. of the Revised Code and that is a felony of the third, fourth, or fifth degree, the applicability of
a presumption under division (D) of this section in favor of a prison term or of division (B) or (C) of this section
in determining whether to impose a prison term for the offense shall be determined as specified in section
2925.02, 2925.03, 2925.04, 2925.05, 2925.06, 2925.11, 2925.13, 2925.22, 2925.23, 2925.36, or 2925.37 of the
Revised Code, whichever is applicable regarding the violation.

(2) If an offender who was convicted of or pleaded guilty to a felony violates the conditions of a community
control sanction imposed for the offense solely by reason of producing positive results on a drug test, the court,
as punishment for the violation of the sanction, shall not order that the offender be imprisoned unless the court
determines on the record either of the following:

(a) The offender had been ordered as a sanction for the felony to participate in a drug treatment program, in a
drug education program, or in narcotics anonymous or a similar program, and the offender continued to use il-
legal drugs after a reasonable period of participation in the program.

(b) The imprisonment of the offender for the violation is consistent with the purposes and principles of senten-
cing set forth in section 2929.11 of the Revised Code.

(3) A court that sentences an offender for a drug abuse offense that is a felony of the third, fourth, or fifth degree
may require that the offender be assessed by a properly credentialed professional within a specified period of
time. The court shall require the professional to file a written assessment of the offender with the court. If the of-
fender is eligible for a community control sanction and after considering the written assessment, the court may
impose a community control sanction that includes treatment and recovery support services authorized by sec-
tion 3793.02 of the Revised Code. If the court imposes treatment and recovery support services as a community
control sanction, the court shall direct the level and type of treatment and recovery support services after consid-
ering the assessment and recommendation of treatment and recovery support services providers.

(F) Notwithstanding divisions (A) to (E) of this section, the court shall impose a prison term or terms under sec-
tions 2929.02 to 2929.06, section 2929.14, section 2929.142, or section 2971.03 of the Revised Code and except
as specifically provided in section 2929.20, divisions (C) to (I) of section 2967.19, or section 2967.191 of the
Revised Code or when parole is authorized for the offense under section 2967.13 of the Revised Code shall not
reduce the term or terms pursuant to section 2929.20, section 2967.19, section 2967.193, or any other provision
of Chapter 2967. or Chapter 5120. of the Revised Code for any of the following offenses:

(1) Aggravated murder when death is not imposed or murder;

(2) Any rape, regardless of whether force was involved and regardless of the age of the victim, or an attempt to
commit rape if, had the offender completed the rape that was attempted, the offender would have been guilty of
a violation of division (A)(1)(b) of section 2907.02 of the Revised Code and would be sentenced under section
2971.03 of the Revised Code;
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(3) Gross sexual imposition or sexual battery, if the victim is less than thirteen years of age and if any of the fol-
lowing applies:

(a) Regarding gross sexual imposition, the offender previously was convicted of or pleaded guilty to rape, the
former offense of felonious sexual penetration, gross sexual imposition, or sexual battery, and the victim of the
previous offense was less than thirteen years of age;

(b) Regarding gross sexual imposition, the offense was committed on or after August 3, 2006, and evidence oth-
er than the testimony of the victim was admitted in the case corroborating the violation.

(c) Regarding sexual battery, either of the following applies:

(i) The offense was committed prior to August 3, 2006, the offender previously was convicted of or pleaded
guilty to rape, the former offense of felonious sexual penetration, or sexual battery, and the victim of the previ-
ous offense was less than thirteen years of age.

(ii) The offense was committed on or after August 3, 2006.

(4) A felony violation of section 2903.04, 2903.06, 2903.08, 2903.11, 2903.12, 2903.13, 2905.32, or 2907.07 of
the Revised Code if the section requires the imposition of a prison tenn;

(5) A first, second, or third degree felony drug offense for which section 2925.02, 2925.03, 2925.04, 2925.05,
2925.06, 2925.11, 2925.13, 2925.22, 2925.23, 2925.36, 2925.37, 3719.99, or 4729.99 of the Revised Code,
whichever is applicable regarding the violation, requires the imposition of a mandatory prison term;

(6) Any offense that is a first or second degree felony and that is not set forth in division (F)(1), (2), (3), or (4)
of this section, if the offender previously was convicted of or pleaded guilty to aggravated murder, murder, any
first or second degree felony, or an offense under an existing or former law of this state, another state, or the
United States that is or was substantially equivalent to one of those offenses;

(7) Any offense that is a third degree felony and either is a violation of section 2903.04 of the Revised Code or
an attempt to commit a felony of the second degree that is an offense of violence and involved an attempt to
cause serious physical harm to a person or that resulted in serious physical hann to a person if the offender pre-
viously was convicted of or pleaded guilty to any of the following offenses:

(a) Aggravated murder, murder, involuntary manslaughter, rape, felonious sexual penetration as it existed under
section 2907.12 of the Revised Code prior to September 3, 1996, a felony of the first or second degree that resul-
ted in the death of a person or in physical hann to a person, or complicity in or an attempt to commit any of
those offenses;
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(b) An offense under an existing or former law of this state, another state, or the United States that is or was sub-
stantially equivalent to an offense listed in division (F)(7)(a) of this section that resulted in the death of a person
or in physical harm to a person.

(8) Any offense, other than a violation of section 2923.12 of the Revised Code, that is a felony, if the offender
had a firearm on or about the offender's person or under the offender's control while committing the felony, with
respect to a portion of the sentence imposed pursuant to division (B)(1)(a) of section 2929.14 of the Revised
Code for having the firearm;

(9) Any offense of violence that is a felony, if the offender wore or carried body armor while committing the
felony offense of violence, with respect to the portion of the sentence imposed pursuant to division (B)(1)(d) of
section 2929.14 of the Revised Code for wearing or carrying the body armor;

(10) Corrupt activity in violation of section 2923.32 of the Revised Code when the most serious offense in the
pattern of corrupt activity that is the basis of the offense is a felony of the first degree;

(11) Any violent sex offense or designated homicide, assault, or kidnapping offense if, in relation to that of-
fense, the offender is adjudicated a sexually violent predator;

(12) A violation of division (A)(1) or (2) of section 2921.36 of the Revised Code, or a violation of division (C)
of that section involving an item listed in division (A)(1) or (2) of that section, if the offender is an officer or
employee of the department of rehabilitation and correction;

(13) A violation of division (A)(1) or (2) of section 2903.06 of the Revised Code if the victim of the offense is a
peace ofBcer, as defined in section 2935.01 of the Revised Code, or an investigator of the bureau of criminal
identification and investigation, as defmed in section 2903.11 of the Revised Code, with respect to the portion of
the sentence imposed pursuant to division (B)(5) of section 2929.14 of the Revised Code;

(14) A violation of division (A)(1) or (2) of section 2903.06 of the Revised Code if the offender has been con-
victed of or pleaded guilty to three or more violations of division (A) or (B) of section 4511.19 of the Revised
Code or an equivalent offense, as defined in section 2941.1415 of the Revised Code, or three or more violations
of any combination of those divisions and offenses, with respect to the portion of the sentence imposed pursuant
to division (B)(6) of section 2929.14 of the Revised Code;

(15) Kidnapping, in the circumstances specified in section 2971.03 of the Revised Code and when no other pro-
vision of division (F) of this section applies;

(16) Kidnapping, abduction, compelling prostitution, promoting prostitution, engaging in a pattern of corrupt
activity, illegal use of a minor in a nudity-oriented material or performance in violation of division (A)(1) or (2)
of section 2907.323 of the Revised Code, or endangering children in violation of division (B)(1), (2), (3), (4), or
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(5) of section 2919.22 of the Revised Code, if the offender is convicted of or pleads guilty to a specification as
described in section 2941.1422 of the Revised Code that was included in the indictment, count in the indictment,
or information charging the offense;

(17) A felony violation of division (A) or (B) of section 2919.25 of the Revised Code if division (D)(3), (4), or
(5) of that section, and division (D)(6) of that section, require the imposition of a prison term;

(18) A felony violation of section 2903.11, 2903.12, or 2903.13 of the Revised Code, if the victim of the offense
was a woman that the offender knew was pregnant at the time of the violation, with respect to a portion of the
sentence imposed pursuant to division (B)(8) of section 2929.14 of the Revised Code.

(G) Notwithstanding divisions (A) to (E) of this section, if an offender is being sentenced for a fourth degree
felony OVI offense or for a third degree felony OVI offense, the court shall impose upon the offender a mandat-
ory term of local incarceration or a mandatory prison term in accordance with the following:

(1) If the offender is being sentenced for a fourth degree felony OVI offense and if the offender has not been
convicted of and has not pleaded guilty to a specification of the type described in section 2941.1413 of the Re-
vised Code, the court may impose upon the offender a mandatory term of local incarceration of sixty days or one
hundred twenty days as specified in division (G)(1)(d) of section 4511.19 of the Revised Code. The court shall
not reduce the term pursuant to section 2929.20, 2967.193, or any other provision of the Revised Code. The
court that imposes a mandatory term of local incarceration under this division shall specify whether the term is
to be served in a jail, a community-based correctional facility, a halfway house, or an alternative residential fa-
cility, and the offender shall serve the term in the type of facility specified by the court. A mandatory term of
local incarceration imposed under division (G)(1) of this section is not subject to any other Revised Code provi-
sion that pertains to a prison term except as provided in division (A)(1) of this section.

(2) If the offender is being sentenced for a third degree felony OVI offense, or if the offender is being sentenced
for a fourth degree felony OVI offense and the court does not impose a mandatory term of local incarceration
under division (G)(1) of this section, the court shall impose upon the offender a mandatory prison term of one,
two, three, four, or five years if the offender also is convicted of or also pleads guilty to a specification of the
type described in section 2941.1413 of the Revised Code or shall impose upon the offender a mandatory prison
term of sixty days or one hundred twenty days as specified in division (G)(1)(d) or (e) of section 4511.19 of the
Revised Code if the offender has not been convicted of and has not pleaded guilty to a specification of that type.
Subject to divisions (C) to (I) of section 2967.19 of the Revised Code, the court shall not reduce the term pursu-
ant to section 2929.20, 2967.19, 2967.193, or any other provision of the Revised Code. The offender shall serve
the one-, two-, three-, four-, or five-year mandatory prison term consecutively to and prior to the prison term im-
posed for the underlying offense and consecutively to any other mandatory prison term imposed in relation to
the offense. In no case shall an offender who once has been sentenced to a mandatory tenn of local incarceration
pursuant to division (G)(1) of this section for a fourth degree felony OVI offense be sentenced to another man-
datory term of local incarceration under that division for any violation of division (A) of section 4511.19 of the
Revised Code. In addition to the mandatory prison term described in division (G)(2) of this section, the court
may sentence the offender to a community control sanction under section 2929.16 or 2929.17 of the Revised
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Code, but the offender shall serve the prison term prior to serving the community control sanction. The depart-
ment of rehabilitation and correction may place an offender sentenced to a mandatory prison term under this di-
vision in an intensive program prison established pursuant to section 5120A33 of the Revised Code if the de-
partment gave the sentencing judge prior notice of its intent to place the offender in an intensive program prison
established under that section and if the judge did not notify the department that the judge disapproved the
placement. Upon the establislunent of the initial intensive program prison pursuant to section 5120.033 of the
Revised Code that is privately operated and managed by a contractor pursuant to a contract entered into under
section 9.06 of the Revised Code, both of the following apply:

(a) The department of rehabilitation and correction shall make a reasonable effort to ensure that a sufficient
number of offenders sentenced to a mandatory prison term under this division are placed in the privately oper-
ated and managed prison so that the privately operated and managed prison has full occupancy.

(b) Unless the privately operated and managed prison has full occupancy, the department of rehabilitation and
correction shall not place any offender sentenced to a mandatory prison term under this division in any intensive
program prison established pursuant to section 5120.033 of the Revised Code other than the privately operated
and managed prison.

(H) If an offender is being sentenced for a sexually oriented offense or child-victim oriented offense that is a
felony committed on or after January 1, 1997, the judge shall require the offender to submit to a DNA specimen
collection procedure pursuant to section 2901.07 of the Revised Code.

(I) If an offender is being sentenced for a sexually oriented offense or a child-victim oriented offense committed
on or after January 1, 1997, the judge shall include in the sentence a summary of the offender's duties imposed
under sections 2950.04, 2950.041, 2950.05, and 2950.06 of the Revised Code and the duration of the duties. The
judge shall inform the offender, at the time of sentencing, of those duties and of their duration. If required under
division (A)(2) of section 2950.03 of the Revised Code, the judge shall perform the duties specified in that sec-
tion, or, if required under division (A)(6) of section 2950.03 of the Revised Code, the judge shall perform the
duties specified in that division.

(J)(1) Except as provided in division (J)(2) of this section, when considering sentencing factors under this sec-
tion in relation to an offender who is convicted of or pleads guilty to an attempt to commit an offense in viola-
tion of section 2923.02 of the Revised Code, the sentencing court shall consider the factors applicable to the
felony category of the violation of section 2923.02 of the Revised Code instead of the factors applicable to the
felony category of the offense attempted.

(2) When considering sentencing factors under this section in relation to an offender who is convicted of or
pleads guilty to an attempt to commit a drug abuse offense for which the penalty is determined by the amount or
number of unit doses of the controlled substance involved in the drug abuse offense, the sentencing court shall
consider the factors applicable to the felony category that the drug abuse offense attempted would be if that drug
abuse offense had been committed and had involved an amount or number of unit doses of the controlled sub-
stance that is within the next lower range of controlled substance amounts than was involved in the attempt.
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(K) As used in this section:

( 1) "Drug abuse offense" has the same meaning as in section 2925.01 of the Revised Code.

Page 10

(2) "Qualifying assault offense" means a violation of section 2903.13 of the Revised Code for which the penaltyprovision in division (C)(8)(b) or (C)(9)(b) of that section applies.

(L) At the time of sentencing an offender for any sexually oriented offense, if the offender is a tier III sex of-
fender/child-victim offender relative to that offense and the offender does not serve a prison term or jail term,
the court may require that the offender be monitored by means of a global positioning device. If the court re-
quires such monitoring, the cost of monitoring shall be borne by the offender. If the offender is indigent, the cost
of compliance shall be paid by the crime victims reparations fund.
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(A)(1) If in sentencing an offender for a felony the court is not required to impose a prison term, a mandatory
prison tenn, or a term of life imprisonment upon the offender, the court may directly impose a sentence that con-
sists of one or more community control sanctions authorized pursuant to section 2929.16, 2929.17, or 2929.18 of
the Revised Code. If the court is sentencing an offender for a fourth degree felony OVI offense under division
(G)(1) of section 2929.13 of the Revised Code, in addition to the mandatory term of local incarceration imposed
under that division and the mandatory fine required by division (B)(3) of section 2929.18 of the Revised Code,
the court may impose upon the offender a community control sanction or combination of community control
sanctions in accordance with sections 2929.16 and 2929.17 of the Revised Code. If the court is sentencing an of-
fender for a third or fourth degree felony OVI offense under division (G)(2) of section 2929.13 of the Revised
Code, in addition to the mandatory prison term or mandatory prison term and additional prison term imposed un-
der that division, the court also may impose upon the offender a community control sanction or combination of
community control sanctions under section 2929.16 or 2929.17 of the Revised Code, but the offender shall serve
all of the prison terms so imposed prior to serving the community control sanction.

The duration of all community control sanctions imposed upon an offender under this division shall not exceed
five years. If the offender absconds or otherwise leaves the jurisdiction of the court in which the offender resides
without obtaining permission from the court or the offender's probation officer to leave the jurisdiction of the
court, or if the offender is confmed in any institution for the commission of any offense while under a com-
munity control sanction, the period of the community control sanction ceases to run until the offender is brought
before the court for its further action. If the court sentences the offender to one or more nonresidential sanctions
under section 2929.17 of the Revised Code, the court shall impose as a condition of the nonresidential sanctions
that, during the period of the sanctions, the offender must abide by the law and must not leave the state without
the permission of the court or the offender's probation officer. The court may impose any other conditions of re-
lease under a community control sanction that the court considers appropriate, including, but not limited to, re-
quiring that the offender not ingest or be injected with a drug of abuse and submit to random drug testing as
provided in division (D) of this section to determine whether the offender ingested or was injected with a drug of
abuse and requiring that the results of the drug test indicate that the offender did not ingest or was not injected
with a drug of abuse.

(2)(a) If a court sentences an offender to any community control sanction or combination of community control
sanctions authorized pursuant to section 2929.16, 2929.17, or 2929.18 of the Revised Code, the court shall place
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the offender under the general control and supervision of a department of probation in the county that serves the
court for purposes of reporting to the court a violation of any condition of the sanctions, any condition of release
under a community control sanction imposed by the court, a violation of law, or the departure of the offender
from this state without the permission of the court or the offender's probation officer. Al.ternatively, if the of-
fender resides in another county and a county department of probation has been established in that county or that
county is served by a multicounty probation department established under section 2301.27 of the Revised Code,
the court may request the court of common pleas of that county to receive the offender into the general control
and supervision of that county or multicounty department of probation for purposes of reporting to the court a
violation of any condition of the sanctions, any condition of release under a community control sanction im-
posed by the court, a violation of law, or the departure of the offender from this state without the permission of
the court or the offender's probation officer, subject to the jurisdiction of the trial judge over and with respect to
the person of the offender, and to the rules governing that department of probation.

If there is no department of probation in the county that serves the court, the court shall place the offender, re-
gardless of the offender's county of residence, under the general control and supervision of the adult parole au-
thority for purposes of reporting to the court a violation of any of the sanctions, any condition of release under a
community control sanction imposed by the court, a violation of law, or the departure of the offender from this
state without the permission of the court or the offender's probation officer.

(b) If the court imposing sentence upon an offender sentences the offender to any community control sanction or
combination of community control sanctions authorized pursuant to section 2929.16, 2929.17, or 2929.18 of the
Revised Code, and if the offender violates any condition of the sanctions; any condition of release under a com-
munity control sanction imposed by the court, violates any law, or departs the state without the permission of the
court or the offender's probation officer, the public or private person or entity that operates or administers the
sanction or the program or activity that comprises the sanction shall report the violation or departure directly to
the sentencing court, or shall report the violation or departure to the county or multicounty department of proba-
tion with general control and supervision over the offender under division (A)(2)(a) of this section or the officer
of that department who supervises the offender, or, if there is no such department with general control and su-
pervision over the offender under that division, to the adult parole authority. If the public or private person or
entity that operates or administers the sanction or the program or activity that comprises the sanction reports the
violation or departure to the county or multicounty department of probation or the adult parole authority, the de-
partment's or authority's officers may treat the offender as if the offender were on probation and in violation of
the probation, and shall report the violation of the condition of the sanction, any condition of release under a
community control sanction imposed by the court, the violation of law, or the departure from the state without
the required permission to the sentencing court.

(3) If an offender who is eligible for community control sanctions under this section admits to being drug ad-
dicted or the court has reason to believe that the offender is drug addicted, and if the offense for which the of-
fender is being sentenced was related to the addiction, the court may require that the offender be assessed by a
properly credentialed professional within a specified period of time and shall require the professional to file a
written assessment of the offender with the court. If a court imposes treatment and recovery support services as a
community control sanction, the court shall direct the level and type of treatment and recovery support services
after consideration of the written assessment, if available at the time of sentencing, and recommendations of the
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professional and other treatment and recovery support services providers.

Page 3

(4) If an assessment completed pursuant to division (A)(3) of this section indicates that the offender is addicted
to drugs or alcohol, the court may include in any community control sanction imposed for a violation of section
2925.02, 2925.03, 2925.04, 2925.05, 2925.06, 2925.11, 2925.13, 2925.22, 2925.23, 2925.36, or 2925.37 of the
Revised Code a requirement that the offender participate in a treatment and recovery support services program
certified under section 5119.36 of the Revised Code or offered by another properly credentialed community ad-
diction services provider.

(B)(1) If the conditions of a community control sanction are violated or if the offender violates a law or leaves
the state without the permission of the court or the offender's probation officer, the sentencing court may impose
upon the violator one or more of the following penalties:

(a) A longer time under the same sanction if the total time under the sanctions does not exceed the five-year lim-
it specified in division (A) of this section;

(b) A more restrictive sanction under section 2929.16, 2929.17, or 2929.18 of the Revised Code;

(c) A prison term on the offender pursuant to section 2929.14 of the Revised Code.

(2) The prison tenn, if any, imposed upon a violator pursuant to this division shall be within the range of prison
terms available for the offense for which the sanction that was violated was imposed and shall not exceed the
prison tenn specified in the notice provided to the offender at the sentencing hearing pursuant to division (B)(2)
of section 2929.19 of the Revised Code. The court may reduce the longer period of time that the offender is re-
quired to spend under the longer sanction, the more restrictive sanction, or a prison term imposed pursuant to
this division by the time the offender successfully spent under the sanction that was initially imposed.

(C) If an offender, for a significant period of time, fulfills the conditions of a sanction imposed pursuant to sec-
tion 2929.16, 2929.17, or 2929.18 of the Revised Code in an exemplary manner, the court may reduce the period
of time under the sanction or impose a less restrictive sanction, but the court shall not permit the offender to vi-
olate any law or permit the offender to leave the state without the permission of the court or the offender's pro-
bation officer.

(D)(1) If a court under division (A)(1) of this section imposes a condition of release under a community control
sanction that requires the offender to submit to random drug testing, the department of probation or the adult pa-
role authority that has general control and supervision of the offender under division (A)(2)(a) of this section
may cause the offender to submit to random drug testing performed by a laboratory or entity that has entered in-
to a contract with any of the governmental entities or officers authorized to enter into a contract with that labor-
atory or entity under section 341.26, 753.33, or 5120.63 of the Revised Code.
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(2) If no laboratory or entity described in division (D)(1) of this section has entered into a contract as specified
in that division, the department of probation or the adult parole authority that has general control and supervi-
sion of the offender under division (A)(2)(a) of this section shall cause the offender to submit to random drug
testing performed by a reputable public laboratory to determine whether the individual who is the subject of the
drug test ingested or was injected with a drug of abuse.

(3) A laboratory or entity that has entered into a contract pursuant to section 341.26, 753.33, or 5120.63 of the
Revised Code shall perform the random drug tests under division (D)(1) of this section in accordance with the
applicable standards that are included in the terms of that contract. A public laboratory shall perform the random
drug tests under division (D)(2) of this section in accordance with the standards set forth in the policies and pro-
cedures established by the department of rehabilitation and correction pursuant to section 5120.63 of the Re-
vised Code. An offender who is required under division (A)(1) of this section to submit to random drug testing
as a condition of release under a community control sanction and whose test results indicate that the offender in-
gested or was injected with a drug of abuse shall pay the fee for the drug test if the department of probation or
the adult parole authority that has general control and supervision of the offender requires payment of a fee. A
laboratory or entity that performs the random drug testing on an offender under division (D)(1) or (2) of this sec-
tion shall transmit the results of the drug test to the appropriate department of probation or the adult parole au-
thority that has general control and supervision of the offender under division (A)(2)(a) of this section.
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Except as provided in this section, the court imposing a sentence for a felony upon an offender who is not re-
quired to serve a mandatory prison term may impose any nonresidential sanction or combination of nonresiden-
tial sanctions authorized under this section. If the court imposes one or more nonresidential sanctions authorized
under this section, the court shall impose as a condition of the sanction that, during the period of the nonresiden-
tial sanction, the offender shall abide by the law and shall not leave the state without the permission of the court
or the offender's probation officer.

The court imposing a sentence for a fourth degree felony OVI offense under division (G)(1) or (2) of section
2929.13 of the Revised Code or for a third degree felony OVI offense under division (G)(2) of that section may
impose upon the offender, in addition to the mandatory term of local incarceration or mandatory prison term im-
posed under the applicable division, a nonresidential sanction or combination of nonresidential sanctions under
this section, and the offender shall serve or satisfy the sanction or combination of sanctions after the offender
has served the mandatory tenn of local incarceration or mandatory prison term required for the offense. The
court shall not impose a term in a drug treatment program as described in division (D) of this section until after
considering an assessment by a properly credentialed treatment professional, if available. Nonresidential sanc-
tions include, but are not limited to, the following:

(A) A term of day reporting;

(B) A term of house arrest with electronic monitoring or continuous alcohol monitoring or both electronic mon-
itoring and continuous alcohol monitoring, a term of electronic monitoring or continuous alcohol monitoring
without house arrest, or a term of house arrest without electronic monitoring or continuous alcohol monitoring;

(C) A term of community service of up to five hundred hours pursuant to division (B) of section 2951.02 of the
Revised Code or, if the court determines that the offender is fmancially incapable of fulfilling a fmancial sanc-
tion described in section 2929.18 of the Revised Code, a term of community service as an alternative to a fman-
cial sanction;

(D) A tenn in a drug treatment program with a level of security for the offender as determined by the court;

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://web2.westlaw.com/print/printstream.aspx?utid=l &prft=HTMLE&vr=2.0&destinatio... 8/19/2014



Page 2 of 2

R.C. § 2929.17

(E) A term of intensive probation supervision;

(F) A term of basic probation supervision;

(G) A term of monitored time;

(H) A term of drug and alcohol use monitoring, including random drug testing;

(I) A curfew term;

(J) A requirement that the offender obtain employment;

(K) A requirement that the offender obtain education or training;

Page 2

(L) Provided the court obtains the prior approval of the victim, a requirement that the offender participate in vic-
tim-offender mediation;

(M) A license violation report;

(N) If the offense is a violation of section 2919.25 or a violation of section 2903.11, 2903.12, or 2903.13 of the
Revised Code involving a person who was a family or household member at the time of the violation, if the of-
fender committed the offense in the vicinity of one or more children who are not victims of the offense, and if
the offender or the victim of the offense is a parent, guardian, custodian, or person in loco parentis of one or
more of those children, a requirement that the offender obtain counseling. This division does not limit the court
in requiring the offender to obtain counseling for any offense or in any circumstance not specified in this divi- sion.
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(A) The court shall hold a sentencing hearing before imposing a sentence under this chapter upon an offender
who was convicted of or pleaded guilty to a felony and before resentencing an offender who was convicted of or
pleaded guilty to a felony and whose case was remanded pursuant to section 2953.07 or 2953.08 of the Revised
Code. At the hearing, the offender, the prosecuting attorney, the victim or the victim's representative in accord-
ance with section 2930.14 of the Revised Code, and, with the approval of the court, any other person may
present information relevant to the imposition of sentence in the case. The court shall inform the offender of the
verdict of the jury or fmding of the court and ask the offender whether the offender has anything to say as to
why sentence should not be imposed upon the offender.

(B)(1) At the sentencing hearing, the court, before imposing sentence, shall consider the record, any information
presented at the hearing by any person pursuant to division (A) of this section, and, if one was prepared, the
presentence investigation report made pursuant to section 2951.03 of the Revised Code or Criminal Rule 32.2,
and any victim impact statement made pursuant to section 2947.051 of the Revised Code.

(2) Subject to division (B)(3) of this section, if the sentencing court determines at the sentencing hearing that a
prison term is necessary or required, the court shall do all of the following:

(a) Impose a stated prison term and, if the court imposes a mandatory prison term, notify the offender that the
prison term is a mandatory prison term;

(b) In addition to any other information, include in the sentencing entry the name and section reference to the of-
fense or offenses, the sentence or sentences imposed and whether the sentence or sentences contain mandatory
prison terms, if sentences are imposed for multiple counts whether the sentences are to be served concurrently or
consecutively, and the name and section reference of any specification or specifications for which sentence is
imposed and the sentence or sentences imposed for the specification or specifications;

(c) Notify the offender that the offender will be supervised under section 2967.28 of the Revised Code after the
offender leaves prison if the offender is being sentenced for a felony of the first degree or second degree, for a
felony sex offense, or for a felony of the third degree that is not a felony sex offense and in the commission of
which the offender caused or threatened to cause physical harm to a person. This division applies with respect to
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all prison terms imposed for an offense of a type described in this division, including a term imposed for any
such offense that is a risk reduction sentence, as defmed in section 2967.28 of the Revised Code. If a court im-
poses a sentence including a prison term of a type described in division (B)(2)(c) of this section on or after July
11, 2006, the failure of a court to notify the offender pursuant to division (B)(2)(c) of this section that the of-
fender will be supervised under section 2967.28 of the Revised Code after the offender leaves prison or to in-
clude in the judgment of conviction entered on the journal a statement to that effect does not negate, limit, or
otherwise affect the mandatory period of supervision that is required for the offender under division (B) of sec-
tion 2967.28 of the Revised Code. Section 2929.191 of the Revised Code applies if, prior to July 11, 2006, a
court imposed a sentence including a prison term of a type described in division (B)(2)(c) of this section and
failed to notify the offender pursuant to division (B)(2)(c) of this section regarding post-release control or to in-
clude in the judgment of conviction entered on the journal or in the sentence a statement regarding post-release
control.

(d) Notify the offender that the offender may be supervised under section 2967.28 of the Revised Code after the
offender leaves prison if the offender is being sentenced for a felony of the third, fourth, or fifth degree that is
not subject to division (B)(2)(c) of this section. This division applies with respect to all prison terms imposed for
an offense of a type described in this division, including a term imposed for any such offense that is a risk reduc-
tion sentence, as defmed in section 2967.28 of the Revised Code. Section 2929.191 of the Revised Code applies
if, prior to July 11, 2006, a court imposed a sentence including a prison term of a type described in division
(B)(2)(d) of this section and failed to notify the offender pursuant to division (B)(2)(d) of this section regarding
post-release control or to include in the judgment of conviction entered on the joumal or in the sentence a state-
ment regarding post-release control.

(e) Notify the offender that, if a period of supervision is imposed following the offender's release from prison, as
described in division (B)(2)(c) or (d) of this section, and if the offender violates that supervision or a condition
of post-release control imposed under division (B) of section 2967.131 of the Revised Code, the parole board
may impose a prison term, as part of the sentence, of up to one-half of the stated prison term originally imposed
upon the offender. If a court imposes a sentence including a prison term on or after July 11, 2006, the failure of
a court to notify the offender pursuant to division (B)(2)(e) of this section that the parole board may impose a
prison term as described in division (B)(2)(e) of this section for a violation of that supervision or a condition of
post-release control imposed under division (B) of section 2967.131 of the Revised Code or to include in the
judgment of conviction entered on the journal a statement to that effect does not negate, limit, or otherwise af-
fect the authority of the parole board to so impose a prison term for a violation of that nature if, pursuant to divi-
sion (D)(1) of section 2967.28 of the Revised Code, the parole board notifies the offender prior to the offender's
release of the board's authority to so impose a prison term. Section 2929.191 of the Revised Code applies if, pri-
or to July 11, 2006, a court imposed a sentence including a prison term and failed to notify the offender pursuant
to division (B)(2)(e) of this section regarding the possibility of the parole board imposing a prison term for a vi-
olation of supervision or a condition of post-release control.

(f) Require that the offender not ingest or be injected with a drug of abuse and submit to random drug testing as
provided in section 341.26, 753.33, or 5120.63 of the Revised Code, whichever is applicable to the offender who
is serving a prison term, and require that the results of the drug test administered under any of those sections in-
dicate that the offender did not ingest or was not injected with a drug of abuse.
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(g)(i) Determine, notify the offender of, and include in the sentencing entry the number of days that the offender
has been confmed for any reason arising out of the offense for which the offender is being sentenced and by
which the department of rehabilitation and correction must reduce the stated prison term under section 2967.191
of the Revised Code. The court's calculation shall not include the number of days, if any, that the offender previ-
ously served in the custody of the department of rehabilitation and correction arising out of the offense for
which the prisoner was convicted and sentenced.

(ii) In making a determination under division (B)(2)(g)(i) of this section, the court shall consider the arguments
of the parties and conduct a hearing if one is requested.

(iii) The sentencing court retains continuing jurisdiction to correct any error not previously raised at sentencing
in making a determination under division (B)(2)(g)(i) of this section. The offender may, at any time after senten-
cing, file a motion in the sentencing court to correct any error made in making a determination under division
(B)(2)(g)(i) of this section, and the court may in its discretion grant or deny that motion. If the court changes the
number of days in its determination or redetermination, the court shall cause the entry granting that change to be
delivered to the department of rehabilitation and correction without delay. Sections 2931.15 and 2953.21 of the
Revised Code do not apply to a motion made under this section.

(iv) An inaccurate determination under division (B)(2)(g)(i) of this section is not grounds for setting aside the
offender's conviction or sentence and does not otherwise render the sentence void or voidable.

(3)(a) The court shall include in the offender's sentence a statement that the offender is a tier III sex offender/
child-victim offender, and the court shall comply with the requireinents of section 2950.03 of the Revised Code
if any of the following apply:

(i) The offender is being sentenced for a violent sex offense or designated homicide, assault, or kidnapping of-
fense that the offender committed on or after January 1, 1997, and the offender is adjudicated a sexually violent
predator in relation to that offense.

(ii) The offender is being sentenced for a sexually oriented offense that the offender committed on or after Janu-
ary 1, 1997, and the offender is a tier III sex offender/child-victim offender relative to that offense.

(iii) The offender is being sentenced on or after July 31, 2003, for a child-victim oriented offense, and the of-
fender is a tier III sex offender/child-victim offender relative to that offense.

(iv) The offender is being sentenced under section 2971.03 of the Revised Code for a violation of division
(A)(1)(b) of section 2907.02 of the Revised Code committed on or after January 2, 2007.

(v) The offender is sentenced to a term of life without parole under division (B) of section 2907.02 of the Re-
vised Code.
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(vi) The offender is being sentenced for attempted rape committed on or after January 2, 2007, and a specifica-
tion of the type described in section 2941.1418, 2941.1419, or 2941.1420 of the Revised Code.

(vii) The offender is being sentenced under division (B)(3)(a), (b), (c), or (d) of section 2971.03 of the Revised
Code for an offense described in those divisions committed on or after January 1, 2008.

(b) Additionally, if any criterion set forth in divisions (B)(3)(a)(i) to (vii) of this section is satisfied, in the cir-
cumstances described in division (E) of section 2929.14 of the Revised Code, the court shall impose sentence on
the offender as described in that division.

(4) If the sentencing court determines at the sentencing hearing that a community control sanction should be im-
posed and the court is not prohibited from imposing a community control sanction, the court shall impose a
community control sanction. The court shall notify the offender that, if the conditions of the sanction are viol-
ated, if the offender commits a violation of any law, or if the offender leaves this state without the permission of
the court or the offender's probation officer, the court may impose a longer time under the same sanction, may
impose a more restrictive sanction, or may impose a prison term on the offender and shall indicate the specific
prison term that may be imposed as a sanction for the violation, as selected by the court from the range of prison
terms for the offense pursuant to section 2929.14 of the Revised Code.

(5) Before imposing a fmancial sanction under section 2929.18 of the Revised Code or a fine under section
2929.32 of the Revised Code, the court shall consider the offender's present and future ability to pay the amount
of the sanction or fine.

(6) If the sentencing court sentences the offender to a sanction of confmement pursuant to section 2929.14 or
2929.16 of the Revised Code that is to be served in a local detention facility, as defined in section 2929.36 of the
Revised Code, and if the local detention facility is covered by a policy adopted pursuant to section 307.93,
341.14, 341.19, 341.21, 341.23, 753.02, 753.04, 753.16, 2301.56, or 2947.19 of the Revised Code and section
2929.37 of the Revised Code, both of the following apply:

(a) The court shall specify both of the following as part of the sentence:

(i) If the offender is presented with an itemized bill pursuant to section 2929.37 of the Revised Code for pay-
ment of the costs of confinement, the offender is required to pay the bill in accordance with that section.

(ii) If the offender does not dispute the bill described in division (B)(6)(a)(i) of this section and does not pay the
bill by the times specified in section 2929.37 of the Revised Code, the clerk of the, court may issue a certificate
of judgment against the offender as described in that section.

(b) The sentence automatically includes any certificate of judgment issued as described in division (B)(6)(a)(ii)
of this section.
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(7) The failure of the court to notify the offender that a prison term is a mandatory prison term pursuant to divi-
sion (B)(2)(a) of this section or to include in the sentencing entry any information required by division (B)(2)(b)
of this section does not affect the validity of the imposed sentence or sentences. If the sentencing court notifies
the offender at the sentencing hearing that a prison term is mandatory but the sentencing entry does not specify
that the prison term is mandatory, the court may complete a corrected journal entry and send copies of the cor-
rected entry to the offender and the department of rehabilitation and correction, or, at the request of the state, the
court shall complete a corrected journal entry and send copies of the corrected entry to the offender and depart-
ment of rehabilitation and correction.

(C)(1) If the offender is being sentenced for a fourth degree felony OVI offense under division (G)(1) of section
2929.13 of the Revised Code, the court shall impose the mandatory term of local incarceration in accordance
with that division, shall impose a mandatory fine in accordance with division (B)(3) of section 2929.18 of the
Revised Code, and, in addition, may impose additional sanctions as specified in sections 2929.15, 2929.16,
2929.17, and 2929.18 of the Revised Code. The court shall not impose a prison term on the offender except that
the court may impose a prison term upon the offender as provided in division (A)(1) of section 2929.13 of the
Revised Code.

(2) If the offender is being sentenced for a third or fourth degree felony OVI offense under division (G)(2) of
section 2929.13 of the Revised Code, the court shall impose the mandatory prison term in accordance with that
division, shall impose a mandatory fme in accordance with division (B)(3) of section 2929.18 of the Revised
Code, and, in addition, may impose an additional prison term as specified in section 2929.14 of the Revised
Code. In addition to the mandatory prison term or mandatory prison term and additional prison term the court
imposes, the court also may impose a community control sanction on the offender, but the offender shall serve
all of the prison terms so imposed prior to serving the community control sanction.

(D) The sentencing court, pursuant to division (I)(1) of section 2929.14 of the Revised Code, may recommend
placement of the offender in a program of shock incarceration under section 5120.031 of the Revised Code or an
intensive program prison under section 5120.032 of the Revised Code, disapprove placement of the offender in a
program or prison of that nature, or make no recommendation. If the court recommends or disapproves place-
ment, it shall make a fmding that gives its reasons for its recommendation or disapproval.
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The director of rehabilitation and correction is the executive head of the department of rehabilitation and correc-
tion. All duties conferred on the various divisions and institutions of the department by law or by order of the
director shall be performed under the rules and regulations that the director prescribes and shall be under the dir-
ector's control. Inmates committed to the department of rehabilitation and correction shall be under the legal
custody of the director or the director's designee, and the director or the director's designee shall have power to
control transfers of inmates between the several state institutions included under section 5120.05 of the Revised
Code.
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