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UNITED STATES DI5TRICT COURT
SOUTHERN DISTRICT OF OH1O

EASTERN DIVISION

Hans Michael Corban,

Plaintiff,

v. Case No. 2:13-cv-246

Chesapeake Exploration, L.L.C. et a1., Judge Michael H. Watson

Defendants.

OPINION AND ORDER

This diversity action requires the Court to determine which parties are

entitled to the oil, gas, and mineral rights that lie below about 154_5 acres of

property located in Harrison County, Ohio ("the Property"). The parties have filed

cross-motions for summary judgment. ECF Nos. 35, 36. In addition, Plaintiff

filed a Motion for Leave to File Supplemental Authority, which Defendants do not

oppose, and Defendants also move for leave to file supplementai authority. ECF

Nos. 41, 43. For the following reasons, the Court GRANTS the parties'

respective motions for leave to file supplemental authority, DEFERS final ruling

on the summary judgment motions, CERTIFIES two questions of Ohio law to the

Supreme Court of Ohio, and STAYS the.prflceedings pending the outcome of

certification.

APPENDIX PAGE 1
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1. PROCEDURAL HISTORY

On February 12, 2013, Plaintiff Hans Michael Corbin ("Plaintiff') filed a

complaint against Defendants Chesapeake Exploration, LLC ("Chesapeake"),

CHK Utica, LLC ("CHK"), Total E&P USA, Inc. ("Total"), and North American Coal 1J^

Royalty Company (°North American") in the Common Pleas Court of Harrison

County, Ohio, seeking a declaratory judgment, to quiet title to the oil and gas

rights under his surface estate, a permanent injunction, and alleging conversion.

Defendants removed the case to federal court on March 15, 2013 on the basis of

diversity jurisdiction. Defendants answered with counterclaims against Plaintiff

seeking declaratory judgment and to quiet title in their favor. Countercls., ECF

Nos. 6, 7. Plaintiff filed an Amended Complaint on June 13, 2613, adding Dale

Pennsylvania Royalty, LP ("Dale Pennsylvania"), and Larchmont Resources, LLC

(°Larchmont") as defendants as well as a claim for unjust enrichment. Discovery

ensued, and Cross motions for summary judgment have been filed.

II. FACTS

Both Plaintiff and Defendants set forth the undisputed facts in their

respective summary judgment motions. Given the facts, however, the parties

dispute who is the legal owner of the oil, gas, and mineral rights beneath the

Property.

In July of 1959, The North American Coal Corporation ("NACoal")

conveyed the Property to Orelen H. Corban and Hans D. Corban, excepting all

Case No. 2:13-cv-246 Page 2 of 23
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oil, gas, and mineral rights (the "Mineral Rights")' to itself and its successors and

assignees. The Property has been frequently transferred since 1962.

A. The Surface Riahts

In 1962, Orelen Corban conveyed his interest in the Property to Carol Ann

Corban by quit claim deed. Carol Corban and her husband then conveyed their

interest in the Property to Hans D. Corban by quit claim deed in 1967. This

transaction made Hans D. Corban the sole owner of the surface rights in the

Property. In 1980, Hans D. Corban conveyed the Property to Gretchen A.

Corban by quit claim deed. Gretchen Corban then conveyed the Property to

Plaintiff Hans Michael Corban in 1999 via a quit claim deed that stated it was

"subject to conditions, restrictions and easements if any, contained in prior

instruments of record."

B. The Mineral Ric^hts

As noted above, NACoaI reserved its interest in the Mineral Rights in the

1959 transaction to Orelen and Hans D. Corban. In January 1974, NACoaI

entered into an oil and gas lease for a primary term of ten years with National

Petroleum Corporation ("the 1974 lease"). The lease was recorded on February

5, 1974. Ameri:can Exploration Company obtained a permit to drill for oil and gas

on lands covered by the 1974 lease in April of 1974, and in May of 1975,

National Petroleum Corporation assigned the lease to American Exploration

^ The Court refers to mineral interests generally as "mineral interests" and to the specific

mineral interests at issue in this case as "Mineral Rights."

Case No. 2:13--cv-24E Page 3 of 23
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Company. American Exploration Company then assigned the 1974 lease to

C.E. Beck, acting for and on behalf of RSC Energy Corporation, in 1978- There

was no production under the 1974 lease, and the Mineral Rights presumably

reverted back to NACoal at the end of the lease in 1984.

NACoaI then entered into a second oil and gas lease for a primary term of

five years with C.E. Beck, and that lease was recorded in February 1984 (the

1984 lease"). RSC Energy Corp. obtained a permit to drill for oil and gas in

January of 1985.2 C.E. Beck thereafter assigned the 1984 lease to Carless

Resources, Inc. which assignment was recorded in May of 1985. There was no

production under the 1984 lease, but C.E. Beck or Cariess Resources, Inc. paid

the requisite delay rentals to NACoaI throughout the primary term of the 1984

lease (i.e., in 1985, 1986, 1987, 1988). Following the expiration of the 1984

lease, the ownership of the oil and gas rights reverted back to Bellaire, formerly

known as NACoaI, in January 1989.

Bellaire then transferred the mineral estate to North American in 2008 by

quit claim deed.

In January 2009, North American leased the oil and gas rights to

Mountaineer Natural Gas Company ("Mountaineer"), which lease was recorded

in 2010 ("the 2009 lease"). In May 2010, Mountaineer assigned the 2009 lease

to Dale Property.

-2 Defendants' motion for summary judgment states the date as January 1984, a year
before the lease was recorded. The Court considers this likely a typographical error,
but in any event, the date the permit was obtained is not material to the case.

Case No. 2:13--cv-246 Page 4 of 23
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A well was built in 2010, completed in 2011, and began production in June

2011 pursuant to the 2009 lease.

In October 2010, Dale Property assigned its interest in the 2009 lease to

Ohio Buckeye Energy, L.L.C. ("Ohio Buckeye"), reserving a royalty interest. Dale

Property then assigned its royalty interest to Dale Pennsylvania in 2011.

In October 2011, Ohio Buckeye transferred a portion of its interest in the

2009 lease to Larchmont, and it assigned other portions of its ► nterest to CHK in

2012 and 2013.

In December 2011, Ohio Buckeye merged with Chesapeake, transferring

its remaining interest in the 2009 lease to Chesapeake. Chesapeake transferred

a portion of its interest in the 2009 lease to Total in 2011, which assignment was

recorded in May 2012.

in sum, Plaintiff is the sole owner of the surface rights to the Property, and

he also claims ownership of the Mineral Rights beneath the Property.

Chesapeake is the record owner of the oil and gas rights beneath the Property,

and CHK, Total, Dale Pennsylvania, Larchmont, and North American are lessees

of those rights.

ill. STANDARD OF REVIEW

The standard governing summary judgment is set forth in Federal Rule of

Civil Procedure 56(a), which provides: "The court shall grant summary judgment

if the movant shows that there is no genuine dispute as to any material fact and

the movant is entitled to judgment as a matter of law."

Case No. 2:13-cv--248 Page 5 of 23
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The Court must grant summary judgment if the opposing party fails to

rnake a showing sufficient to establish the existence of an element essential to

that party's case and on which that party will bear the burden of proof at trial.

Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986); see also Van Gorder v.

Grand Trunk Western R.R., Inc., 509 F.3d 265, 268 (6th Cir. 2007).

When reviewing a summary judgment motion, the Court must draw all

reasonable inferences in favor of the nonmoving party, who must set forth

specific facts showing there is a genuine issue of material fact for trial, and the

Court must refrain from making credibility determinations or weighing the

evidence. Matsushita E'1ec. lndus. Co., 475 U.S. 574, 587 (1986); Pittman v.

Cuyahoga Cnty. Dept of Children and Family Servs., 640 F.3d 716, 723 (6th Cir.

2011). The Court disregards all evidence favorable to the moving party that the

jury would not be required to believe. Reeves v. Sanderson Plumbing Prods.,

Inc., 530 U.S. 133, 150-51 (2000). Summary judgment will not lie if the dispute

about a material fact is genuine, "that is, if the evidence is such that a reasonable

jury could return a verdict for the nonmoving party." Anderson v. Liberty Lobby,

1nc,, 477 U.S. 242, 248 (1986); Barrett v. Whirlpool Corp., 556 F.3d 502, 511 (6th

Cir. 2009).

IV. APPLICABLE LAW

In this diversity case, the Court must apply the substantive law of the forum

state. Erie R.R. Co. v. Tompkins, 304 U.S. 64, 78 (1938). In doing so, this Court

is bound by the decisions of the state's highest court. Pennington v. State Farm

Case No_ 2:13-cv-246 Page 6 of 23
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Mut. Auto lns. Co., 553 F.3d 447, 450 (6th Cir. 2009). If the state's highest court

has not directly addressed the issue, however, this Court must predict how the

state's highest court would resolve the matter. Andrews v. Columbia Gas

Transmission Corp., 544 F.3d 618, 624 (6th Cir. 2008). In that case, the

decisions of the state's intermediate appellate courts are deemed authoritative,

unless there is a strong showing that the state's highest court would reach a

different result. Id.

V. ANALYSIS

The parties agree that this case is governed by the Ohio Dormant Mineral

Act ("ODMA"), Ohio Revised Code § 5301.56. The ODMA, enacted in 1989,

operates to return dormant, severed mineral interests to the surface land holder

("surface land holder") by placing a twenty-year limit on dormant mineral

interests. In other words, when someone other than the surface land holder

obtains the sub-surface mineral interests, that mineral interest holder ("mineral

interest holder") is deemed to have abandoned the mineral interests if those

interests lay dormant for twenty years, at which time they revert back to the

surface land holder. The Ohio General Assembly amended the statute and

changed the manner in which the mineral interests return to the surface land

holder effective 2006.

Under either version of the ODMA, a twenty-year clock begins to run the

moment that the minerai interests are acquired by someone other than the

surface land holder. If twenty years run in which the interests are dormant and

Case No. 2:13-cv-246 Page 7 of 23
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there is no "savings event" under § 5301.56(B), the mineral interests vest in the

manner prescribed by the statute. A § 5301.56(B) savings event restarts the

twenty-year clock from the date of the event.

The 1989 ODMA does not specify when the preceding twenty-year period

begins for purposes of calculating the abandonment clock, nor does it specify

any method for vesting of the mineral interests in the surface land holder. That

statute provided a three year grace period under which a mineral interest holder

could maintain his interest. The three year grace period in this case expired on

March 23, 1992.

!n contrast, the 2006 ODMA specifically requires that notice be given by

the surface land holder to the mineral interest holders of record before the

mineral interests can vest in the surFace land holder and states that it is the

preceding twenty years from the date the surface land holder gives notice to the

mineral interest holder that is at issue for abandonment. Ohio Rev. Code

§ 5301.56(B), (E) (2006). Once notice is given, the mineral interest holder has

sixty days to either f f e a claim in the office of the county recorder to preserve the

interest under § 5301.56(B)(3)(e) or file an affidavit identifying a savings event

under § 5301.56(B)(3). If the mineral interest holder fails to file a claim to

preserve the mineral interests or identify a savings event within sixty days, the

mineral interests vest in the surface land holder upon memorialization of the

abandonment in the county record. Ohio Rev. Code § 5301.56(H)(2).

Case No. 2:13-cv-246 Page 8 of 23
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The parties dispute both whether the 1989 or 2D06 version of the ODMA

governs this case and whether a savings event has occurred at aii.

A. Ttre Supreme Court of Ohio Should Determine Whether the 1989 Version or
the 2046 Version of the CDDMA Applies to Actions BroughtAfter Enactment of
the 2406 Amendments but Aiie in that Ri hts Vested Prior to Enactment of
the 2006 Amendments.3

Not surprisingly, the parties dispute which version of the ODMA applies to

the instant case. Defendants argue the 2006 version applies because it was the

law in effect at the time Plaintiff brought suit in 2013, and the Court must apply

the law as it exists at the time of the claim. Because Plaintiff has not complied

with the procedural requirements established in the 2006 amendments by

providing the requisite notice,4 Defendants argue his claim fails.

Plaintiff contends the Mineral Rights automatically vested in him in either

1992 or 2005 but in any event under the 1989 version of the ®DMA. Because

the Mineral Rights automatically vested in him on one of those dates, he

contends the 2006 version of ODMA is inapplicabie. Moreover, he argues the

2006 amendments cannot be applied retroactively to divest him of his property

rights.

Defendants respond that the 2006 amendments are not retroactive

because they are remedial in nature and that the legislature is free to condition

3 The Court notes that which version of the ODMA applies is also at issue in
Chesapeake v. Buel1.
¢ Piaintiff does not argue that he has satisfied the procedural requirements established

in the 2006 amendments.

Case No. 2:13-cv-248 Page 9 of 23
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the continued retention of even vested rights on affirmative steps established in

the 2006 amendments.

The Supreme Court of Ohio has not directly addressed this issue. The

decisions of the common pleas courts of Ohio are split on the issue of which

version of the ODMA applies to claims brought after the amendments but

claiming that rights vested prior to the amendments. On the one hand, M&H

Partnership v. Hines, Case No. CVH-2012-0059, 9 (Harrison Cnty. Common Pis.

Ct. Jan. 14, 2014) and Dahlgren v. Brown Farm Properties, L.L. C., Case No.

13CVH27445 (Carroll Cnty. Common Pleas Ct. Nov. 5, 2013) hold that the 2006

ODMA controls a claim of abandonment that is first made after the 2006

amendments.

M&H Partnership based its holding in part on the Seventh District opinion

Dodd v. Crosky, 2013 WL 5437365 (Ohio Ct. App. 7th Dist. Sept. 23, 2013). As

noted below, the Seventh District has since changed course on this issue.

The Dahigren court noted that as late as November 2013, neither that

court nor the parties had found "any appellate decision that decides whether or

when to apply the 1989 version of [ODMA] for an abandonment claim filed after

the 2006 amendment," but it noted that the seventh district applied the 2006

version without discussion in Dodd.s Dahlgren, at 13-14. The Dahlgren court

then discussed the history and purpose af the Ohio Marketable Title Act

5 The Supreme Court of Ohio has permitted a discretionary appeal from Dodd v.

Croskey, 138 Ohio St. 3d 1432 (2014), but that appeal does not seem to concern the

issue of which version of the ODMA applies.

Case No. 2:13-cv-246 Page 10 of 23
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("OMTA"), of which the ODMA is a part, and held that unless a surface land

hoider implernented or enforced a claim of abandonment prior to the effective

date of the 2006 amendments, the surface land holder must comply with the

2006 procedural requirements to enforce a claim of abandonment brought after

2006. This is so even when the surface land holder claims that the abandonment

occurred prior to the 2006 amendments. Id. at 14.

Conversely, several other common pleas court decisions applied the 1989

ODMA in cases like this one. See, e.g., Shannon v. Hauseholder, Case No.

12CV226, at 6-7 (Jefferson Cnty. Common Pleas Ct. July 17, 2013); Marty v.

Wirakler, Case No. 2012-203, at 10 (Monroe Cnty. Common Pleas Ct. Apr. 11,

2013) (finding abandonment under both versions of the Act); Walker v. Noon,

Case No. 2120098, at *3 (Noble Cnty. Common Pleas Ct. Mar. 20, 2013) ("Any

discussion of R.C. 5301.56, effective June 30, 2006 is moot, because as of June

30, 2006, any interest of Defendant in the oil and gas had been abandoned.");

Wendt v. Dickerson, Case No. 2012 CV 0135, at 16-17 (Tuscarawas Cnty.

Common Pleas Ct. Feb. 21, 2013) (applying 1989 version).

The only appellate court to face the issue is the Seventh District. In Dodd,

the Seventh District applied the 2006 version of the ODMA without discussion.

2013 WL 5437365. Just last month, though, it expressly considered the issue of

whether the 1989 version or the 2006 version of the ODMA applies to claims

brought after 2006 but alleging that rights vested under the 1989 version of the

Act. Walker V. Shondrick-Nau, 2014 WL 1407942, at *5--6 (Ohio Ct. App. 7th

Case No. 2:13-cv-246 APPENDIX F'AGEz11
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Dist. Apr. 3, 2014) (appeal from Walker v. Noon). The court concluded that the

2006 ODMA applies only prospectively and cannot have affected any right that

was previously acquired under the 1989 ODMA. Id. at *6 (citing Ohio Rev. Code

§§ 1.48, 1.58(A)(1)(2)). As such, it concluded the 1989 version applied. fd. at *9.

Thus, the only appellate court to have considered the issue in similar

circumstances decided that the 1989 version applies.

In addition to citing contrasting case law on the direct issue at hand, the

parties cite Ohio statutes and cases conceming retroactivity generally. These

principles, however, do not point to a clear result in this case. On the one hand,

Defendants argue the 2006 ODMA is applied only prospectively because

Plaintifrs suit was not filed until after the statute was amended. On the other

hand, Plaintiff contends the Mineral Rights vested in him sometime prior to the

amendments and that even prospective application of the amended statute would

implicate retroactivity because it would divest him of his property rights. Because

of that, the lack of controlling precedent from the Supreme Court of Ohio, the fact

that the only Ohio appellate court to consider the issue has been internally

inconsistent, and the split in common pleas court decisions, this Court finds the

best course of action is to certify this important question of state law to the

Supreme Court of Ohio. Rule 9.01(A) of the Practice Rules of the Supreme

Court of Ohio allows a federal court to cerkify questions of Ohio law to the

Supreme Court if the analysis may be determinative of the proceeding and there

is no controlling precedent in the decisions of the Supreme Court of Ohio. Which

Case No. 2:13-cv 246 Page 12 of 23
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version of the ODMA applies in this case may be determinative of the outcome of

the proceeding, because Plaintiff does not argue he has met the procedural

requirements contained in the 2006 amendments. Further, there is no controlling

precedent in the decisions of the Supreme Court of Ohio on this issue.

B. it is Not Necessa to Determine Whether the Assi nment of an Oil and Oas
Lease is a Title Transaction that Qualifies as a Savin s Event under ODMA
and the Su reme Court of uhio Should Determine ohether a Dela Rental
Constitutes a Title Transaction.

Additionally, the parties dispute whether the Mineral Rights were the

subject of savings events which preclude a finding of abandonment.

The parties agree that, assuming the 198.9 version of ODMA applies,6

§ 5301.56(B)(1)(c)(i) provides the only potential basis for a savings event.

Section 5301.56(B)(1)(c)(i) requires that "the mineral interest has been the

subject of a title transaction that has been filed or recorded in the office of the

county recorder of the county in which the lands are located" within the preceding

twenty years.

The ODMA does not define the term "title transaction." Nonetheless, the

OMTA defines the term "title transaction" as "any transaction affecting title to any

interest in land, including title by will or descent, title by tax deed, or by trustee's,

assignee's, guardian's, executor's, adrninistrator's, or sherifPs deed, or decree of

6 _.^-_---...-- -- ------
that savings events occurred in the twenty-year period priorargue rior to

2006, but as Plaintiff concedes he has not met the procedural requirements under the
2006 amendments, it will be unnecessary to determine if a savings event occurred
during that period if the Supreme Court of Ohio determines the 2006 version of ODMA
applies. The Court therefore focuses its "savings event" analysis on the 1989 version of

ODMA.
Page 13 of 23
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any court, as well as warranty deed, quit claim deed, or mortgage." Ohio Rev.

Code § 5301.47(F). Although the OMTA definition of a title transaction is broad,

for our purposes it is iimited by the language of the ODMA, which requires that

the mineral interest be the subject of a title transaction which has been filed or

recorded in order for the title transaction to qualify as a "savings event." Ohio

Rev. Code § 5301.56(B)(3)(a).

The parties disagree about whether the Mineral Rights were the subject of

a title transaction. Defendants argue the Mineral Rights were the subject of

several title transactions that qualified as savings events and preserved

Defendants' interests. Specifically, Defendants argue that the execution of an oil

and gas lease, assignment of an oil and gas lease, and unrecorded expiration of

an oil and gas lease are title transactions that qualify as savings events under the

ODMA. Defendants also argue that the payment of delay rentals during the

primary term of an oil and gas lease is a title transaction that qualifies as a

savings event.

Plaintiff argues that neither the execution of an oil and gas lease, nor the

unrecorded expiration of an oil and gas lease, nor the assignment of an oil and

gas lease constitute a title transaction that qualifies as a savings event. Plaintiff

argues that no savings event occurred in the twenty years preceding the effective

date of the ODMA, and when the grace period expired on March 22, 1992, the

Mineral Rights automatically vested in him. Alternatively, Plaintiff argues that

even if the recorded execution and assignment of oil and gas leases constitute

Case No. 2:13-cv-246 Page 14 of 23
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savings events, the mineral interest was leased to C.E. Beck on January 16,

1984, assigned to Carless Resources, Inc. on April 11, 1985, and the assignment

was recorded on May 30, 1985. There were no further recorded leases or

assignments Until 2010. Plaintiff argues that even if the expiration of an oil and

gas lease constitutes a title transaction, it does not constitute a savings event

unless it is recorded. As the expiration of the 1984 lease in 1989 was not

recorded, Plaintiff argues the expiration was not a savings event. Thus, Plaintiff

argues the Mineral Rights vested in him on May 30, 2005 at the latest (twenty

years from May 30, 1985).

The Court need not consider the contrasting arguments with respect to

whether the assignment of an oil and gas lease constitutes a title transaction at

this time, because even if the assignment of an oil and gas lease constitutes a

title transaction, the Mineral Rights at issue in this case were assigned via a

recorded assignment on May 30, 1985. Starting the twenty-year clock from the

date of the recorded assignment would yield an abandonment date of May 30,

2005, before the amendments to the ODMA were enacted and before the Mineral

Rights were next conveyed.

Accordingly, even if the recorded assignment of an oil and gas lease

constitutes a title transaction which qualifies as a savings event, the May 30,

1985 recorded assignment would not preclude a finding of abandonment in this

case. It is not necessary, therefore, to determine in this case whether the

Case No. 2:13-r-v 24fi Page 15 of 23
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recorded assignment of an oil and gas lease constitutes a title transaction which

qualifies as a savings event under ODMA.

Rather, at issue is whether the payment of delay rentals during the primary

term of an oil and gas lease constitutes a tit9e transaction that qualifies as a

savings event under the ODMA.

After the lease was assigned on May 30, 1985, C.E. Beck or Carless

Resources, Inc. paid delay rentals in 1985, 1986, 1987, and 1988 in order to

avoid early termination of the lease. The effect of those payments depends both

on whether they are considered savings events and whether the recorded

execution and unrecorded expiration of the 1985 lease are savings events.

If the recorded execution or subsequent assignment of the lease were

savings events but neither the unrecorded expiration of the lease nor the delay

rentals constitute savings events, then the abandonment clock would begin on

May 30, 1985 at the latest and run on May 30, 2005, before the 2006

amendments.

On the other hand, if either the recorded execution or subsequent

assignment were savings events and the delay rentals are also savings events,

then the clock runs not from the recorded execution or assignment on May 30,

1985 but rather from the date of the last delay rental in 1988. Thus, even if the

unrecorded expiration of the 1984 lease does not constitute a savings event,

then as long as the delay rentals constitute savings events, there would be no

abandonment until after the 2006 amendments were effective (i.e. any

Case No. 2:13-cv-246 Page 16 of 23
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abandonment after the 1988 delay rental would be in 2008). That means Plaintiff

would have to follow the procedural requirements in the 2006 ODMA before

vesting could occur. To make matters even more complicated, as the mineral

estate was transferred again in 2008, there could possibly be no abandonment at

all if the 2008 transfer occurred within the twenty-year clock from the date of the

1988 delay rental.

Defendants' argument that delay rentals constitute title transactions, and

thus savings events, reads as follows:

Each of the annual payments from the lessee to NACoaI in 1985, 1986,
1987, and 1988 operated to restart the twenty-year abandonment
period by precluding reversion of the mineral estate to NACoaI during
the primary term of the 1984 Lease. Had those payments not been
made - and nothing obligated the lessee to make them - the primary
term of the 1984 Lease would have terminated early, and fee simple
determinable title to the oil and gas would have transferred back to
NACoai. Instead, the primary term of the Lease was maintained each
year by payment of delay rentals, and each such transaction
necessarily "affect[ed] title to an interest in land" under the recorded
1984 Lease. Ohio R_C. § 5301.47.

Defs.' Mot. Summ. J. 17, ECF No. 36. Defendants further argue in their

response in opposition to Plaintiffs motion for partial summary judgment that

during the primary term of the 1985 lease, "[fjor five years, NACoaI was actively

collecting rent for the oil and gas under plaintifrs property, and thus maintaining

its interest. It would be nonsensical to hold that NAGoa1 had begun to `abandon'

its interest at any time before the termination of the lease and the return to

NACoaI of its oil and gas rights in 1989." Defs.' Resp. 19, ECF No. 38.

Defendants provide no citation to any cases that have held that the payment of
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delay rentals pursuant to an oil and gas lease constitute title transactions that

qualify as savings events under ODMA_ Indeed, they concede that no Ohio

court has addressed the issue,

As noted, Plaintiff fails to address the argument at all.

Given the dearth of Ohio authority on this novel legal argument, the best

course of action is to certify this question of Ohio law to the Supreme Court of

Ohio. Rule 9.01(A) of the Practice Rules of the Supreme Court of Ohio allows a

federal court to certify questions of Ohio law to the Supreme Court if the analysis

may be determinative of the proceeding and there is no controlling precedent in

the decisions of the Supreme Court of Ohio. As discussed above, depending on

the Supreme Court of Ohio's conclusions regarding the recorded execution and

unrecorded expiration of oil and gas leases, the analysis of whether delay rental

payments constitute title transactions that qualify as savings events may be

determinative of the proceeding. In addition, there is not only a lack of controlling

precedent from the Supreme Court of Ohio but also a lack of any precedent from

any Ohio court on this issue. The Court will therefore certify this question of Ohio

law to the Supreme Court of Ohio.

C_ The Su reme Court of Clhio Flas Acce ted for Review the Questions
of Utlhether the Execution of or Ex iration of an Oil and Gas Lease is
a Title Transaction That Qualifies as a Savin s Event Under ODMA.

As noted above, Defendants argue that both the recorded execution of an

oil and gas lease and the unrecorded expiration of an oil and gas lease are title

transactions that qualify as savings events under the ODMA. Plaintiff argues that

Case fvo. 2:13-cv-246 Page 18 of 23
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the recorded execution of an oil and gas lease is not a title transaction and that

even if the expiration of such a lease is a title transaction, where the expiration is

not recorded, it does not comport with the requirements of § 5301.56(B)(3)(a) to

qualify as a "savings event."

The Court considered similar arguments in Chesapeake Exploration,

L.L.C. v. Buell, Case No. 2:12-cv-916. In that case, the Court concluded that

the issues could not be resolved through statutory interpretation. Moreover, the

Court found that Ohio law is unsettled as to whether an oil and gas lease creates

a fee simple determinable and gives the lessee ownership of the oil and gas

estate or is merely a license and therefore not a title transaction because it does

not convey title. The Court noted that two Supreme Court of Ohio cases have

taken divergent views of the nature of oil and gas leases, but neither concerns

whether a lease of severed subsurface mineral rights is a title transaction under

the ODNIA.7 Because the context of the statute is important and no Ohio court

has considered the nature of an oil and gas lease under the ODMA, the Court

certified the questions to the Supreme Court of Ohio. The Supreme Court of

Ohio accepted certification and thus will answer the following questions:

1. Is the recorded lease of a severed subsurface mineral estate a title
transaction under the ODMA, Ohio Revised Code 5301.S6(B)(3)(a)?

-------
7 See Opinion and Order 1$-19, ECF No. 60, in Case No. 2:12-cv-918 (comparing

Harris v. Ohio Oil Co., 48 N.E. 502,506 (Ohio 1897) with Back v. Ohio Fuel Gas Co.,

113 N.E.2d 865 (Ohio 1953)).
Page 19 of 23
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2. Is the expiration of a recorded lease and the reversion of the rights
granted under that lease a title transaction that restarts the twenty-
year forfeiture clock under the ODMA at the time of the reversion?

Decision, Chesapeake Exploration, L.L.C. v. Buell, Case No. 2014-0067 (Ohio

2014).

The answers to those questions will apply with equal force to the case sub

judice.

Vi. CERTIFICATION REQUIREMENTS

ftJed QuestlonsAv I`he Cerf

For the reasons set forth above, the undersigned certifies the following

additional questions of state law to the Supreme Court of Ohio pursuant to Rule

9.01 of the Rules of Practice of the Supreme Court of Ohio:

1. Does the 2006 version or the 1989 version of the ODMA apply to claims
asserted after 2006 alleging that the rights to oil, gas, and other minerals
automatically vested in the surface land holder prior to the 2006
amendments as a result of abandonment?

AND

2. Is the payment of a delay rental during the primary term of an oil and gas
lease a title transaction and "savings event" under the ODMA?

B. The lnformation Rec^uired bY t7hip State Supreme Court Rule § 9.02(A^

Because the Court is certifying two questions to the Supreme Court of

Ohio, the Court provides the following information in accordance with Ohio State

Supreme Court Rule § 9.02(A)-(E)

1. Name of the case: Please refer to the caption on page 1 of this order.

Page 20 of 23Case No .
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2. Statement of facts: Please refer to § I I of this order for a full recitation of the

pertinent facts.

3. Name of each of the parties:

a. Plaintiffs: Hans Michael Corban.

b. Defendants: Chesapeake Exploration, L.L.C.; CHK Utica, L.L.C.;

Larchmont Resources, L.L.C.; Dale Pennsylvania Royalty, L.P.; North

American Coal Royalty Company; and Total E&P USA, Inc..

4. Names, Addresses, Telephone Numbers, and Attorney Registration

Numbers of Counsel for Each Party:

a. Piaintiffs' Counsel:

Daniel Russell Volkema: Reg. 0012250
Volkema Thomas Miller & Scott, LPA
300 E. Broad St., Suite 190
Columbus, OH 43215
614-221-4400
dvalkema@vt-law.com

Michael Stratton Miller: Reg. 0009398
Volkema Thomas Miller & Scott, LPA
300 E. Broad St., Suite 190
Columbus, OH 43215
614-221-4400
mmiller@vt-law.com

Steven Jeffrey Shrock: Reg. 0060025
Critchfield, Critchfield & Johnston, Ltd.
138 East Jackson Street
Millersburg, OH 44654
330-674-3055
shrock a,7ccj.com
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b. Defendants' Counsel:

Michael R Traven: Reg. 0081158
Roetzel & Andress LPA
155 E Broad Street, Suite 1200
Columbus, OH 43215
614-723-2071
mtraven@ralaw.com

Dean C Williams: Reg. 0079785
Jones Day
901 Lakeside Avenue
Cleveland, OH 44114
216-586-3939
dcwilliams@jonesdaY.com

Kevin C Abbott: Reg. 0091504
Reed Smith LLP
225 Fifth Avenue
Pittsburgh, PA 15222
412-288-3804
kabbott@reedsmith.com

Robert B Graziano: Reg. 0051855
Roetzel & Andress LPA
155 E Broad Street, 12th Floor
Columbus, OH 43215
614-463-9770
rgraziano @raiaw.com

Jeffrey D Ubersax: Reg. 0039474

Jones Day
901 Lakeside Avenue
Cleveland, OH 44114
216-586-3939
jdubersax@jonesday,com

Charles Herbert Bean: Reg. 0007119
Thornburg Bean & Glick
113 W. Main St.
St. Clairsville, OH 43950
740-695-0532
cbean_tbg@sbcglobal.net
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5. Designation of Moving Party: Because neither side has sought

certification, the Undersigned designates Plaintiff as the moving party.

C. instru.rtions to tlit-1 Clerk

In accordance with Rule 9.03(A) of the Rules of Practice of the Supreme

Court of Ohio, the Clerk of the United States District Court for the Southern

District of Ohio is hereby instructed to serve copies of this certification order upon

counsel for the parties and to file this certification order under the seal of this

Court with the Supreme Court of Ohio, along with appropriate proof of service.

Vll. CONCLUSION

For the foregoing reasons, the parties motions for leave to file

suppfemental authorities are GRANTED. The Court CERTIFIES two questions

of Ohio law to the Supreme Court of Ohio in accordance with Ohio State

Supreme Court Rule § 9.01 . Further, this case will be STAYED pending the

outcome of the proceedings in the Supreme Court of Ohio. The Clerk shall

terminate ECF Nos. 41 & 43.

IT IS SO ORDERED.

Case No- 2:13-cv-246

ICHAEL H. W TSON, JUDGEJ
UNITED STATES DISTRICT COURT

Page 23 of 23
APPENDIX PAGE 23



EXHIBIT 2

DORMANT MINERAL INTERESTS-GENERALLY, 1988 Ohio Laws File 314

1988 Ohio Laws File 314

OHIO
1988 SESSION LAWS AND RESOLUTIONS

117th Ohio GeneraI Assembly

Additions are indicated by «+UPPERCASE +>>

Deletions by «- Lowercase ->>

Changes in tabular materiai are not indicated.

File 314
Substitute Senate Bill Number 223

DORMANT MINERAL INTERESTS-GENERALLY

Eff. March 22, 1989.

AN ACT to amend sections 317.08,317.18,317.20,317.201, and 5301.53, to enact newsection 5301.56, and to repeal section

5301.56 of the Revised Code to provide a method for the termination of dormant mineral interests and the vesting of their

title in surface owners, in the absence of certain occurrences within the preceding 20 years, including the filing by the holder

of a mineral interest of a preserving claim.

Be it enacted by the General Assembly of the State of Ohio:

OH ST § 317.08

SECTION 1. That sections 317.08, 317.18, 317.20, 317.201, and 5301.53 he amended andnew section 5301.56 of the Revised
Code be enacted to read as follows:

Sec. 317.08. Except as provided in division (F) of this section, the county recorder shall keep five separate sets of records
as follows:

(A) A record of deeds, in which shall be recorded all deeds and other instruments of writing for the absolute and unconditional
sale or conveyance of lands, tenements, and hereditaments; all notices«-,-» as provided for in sections 5301.47 to 5.301.56
of the Revised Code; all judgments or decrees in actions brought under section 5303A1 of the Revised Code; all declarations
and bylaws as provided for in <<-sections 5311.01 to 5311.22->> «+ CH.APTER 5311: t-» of the Revised Code; affidavits as
provided for in section 5301.252 of the Revised Code; all certificates as provided for in section 5311.17 of the Revised Code;
a11 articles dedicating archaeological preserves accepted by the director of the Ohio historical society under section 149.52 of
the Revised Code; all articles dedicating nature preserves accepted by the director of natural resources under section 1517.05
of the Revised Code; all agreements for the registration of lands as archaeological or historic landmarks under section 149.51
or 149_55 of the Revised Code; <<-and->> all conveyances of conservation easements under section 5301.68 of the Revised
Code«+; AND ALL INSTRLJMENTS OR ORDERS DESCRIBED IN DIVISION (B)(1)(C)(Ii) OF SECTION 5301.56 OF
THE REVISED CODE;+»

(B) A record of mortgages, in which shall be recorded:

(1) All mortgages, including amendments, supplements, modifications, and extensions «-thereof-» <<+OF MORTGAGES
+>>, or other instruments of wiiting by which lands, tenements, or hereditaments are or may be mortgaged or otherwise
conditionally sold, conveyed, affected, or encumbered;

(2) All executory installment contracts for the sale of land executed after Sept.ember 29,1961, which by «-the-» «+TITEIR
+» ternns <<- thereof->> are not required tn be fully performed by one or more of the parties <<-thereto->> «+TO THEM

+» within one vear of the date of the contract.c;

(3) All options to purchase real estate, including supplements, modifications, and amendments «-thereof-» «+OF THE
OPTIONS+>>, but no such instnunent shall be recorded if it does not state a specific day and year of expiration of its validity.

V'iastlavvNext- © 2013 Thomson Reuters. No claim to original U.S. Government Works. 1
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(C) A record ofpowers of attomey;

(D) A record of plats, in which shall be recorded all plats and maps of town lots, of the subdivision thereof, and of other
divisions or surveys of lands, and any center line survey of a highway located witbin the county, the plat of which shall be
furnished by the director of transportation or county engineer«+,+» and all drawings as provided for in «-sections 5311.01
to 5311.22->> <<+CHAPTER 5311.+» of the Revised Code;

(E) A record of leases, in which shall be recorded all leases, memoranda of leases, and supplements, modifications, and
amendments «-thereof-» <<+ OF LEASES AND MEMORANDA OF LEASES+».

AIl instruments or memoranda of instruments entitled to record shall be recorded in the proper record in the order in which they

are presented for record. The recorder may index, keep, and record in one volume unemployment compensation liens, federal
tax liens, personal tax liens, <<- mechanics-» «+MECHANIC'S+» liens, notices of liens, certificates of satisfaction or
partial release of estate tax liens, discharges of recognizances, excise and franchise tax liens on corporations, and liens provided
for in sections 1513.33, 1513.37, 5111.021, and 5311.18 of the Revised Code.

The recording of an option to purchase real estate, including any supplement, modifrcation, and amendment <<-thereof->>
<<+OF THE OPTION+>>, under this section shaII serve as notice to any purchaser of an interest in the real estate covered by
the option only during the period of the validity of the option as stated in the instnunent
(F) In lieu of keeping the five separate sets of records required in divisions (A) to (E) of this section and the records required

in division (G) of this section, a county recorder may record all the instruments required to be recorded by this section in two
separate sets of record books. One set shall be called the "official records" and shall contain the instniments listed in divisions
(A), (13), (C), (E), and (G) of this section. The second set of records shall contain the instruments listed in division (D) of this
section.
(G) Except as provided in division (F) of this section, the county recorder shall keep a separate set of records containing all

corrupt activity lien notices filed with the recorder pursuant to section 2923.36 of the Revised Code.

OH ST § 317.18

Sec. 317.18. At the beginning of each day's business«+,+» the county recorder sball make and keep up general alphabetical
indexes, direct and reverse, of all the names of both parties to all instruments <<- theretofore->> «+pREVIOUSLI'+»
received for record by him. The volume and page where <<+EACH+>> such instroment is recorded maybe omitted until it is
actually recorded if the file number is entered in place of the volume or page«-, but such file number may be omitted from
any index volume in use on April 21, 1896, if the form of the index volume is not adapted to entering the file number->>. The
indexes shall show the Iand of instrnment, the range, township, and section or the survey number and number of acres, or the
permanent parcel number provided for under section 319.28 of the Revised Code, or the lot and sublot number and the part
thereof, all as the case requires, of each tract, parcel, or Iot of land described in any sucb instrument «-0f writing-». The
name of each grantor shall be entered in the direct index under the appropriate letter, followed on the same line by the name
of the grantee, or, if there is more than one grantee, by the name of the first grantee followed by "and others" or <<-their->>
<<+ITS+>> equivalent. The name of each grantee shall be entered in the reverse index under the appropriate letter, followed
on the same line by the name of the grantor, or, if there is more than one grantor, by the name of the first grantor followed by
"and others" or «-tlteir-» «+ITS+» equivalent.

As to notices of claims filed in accordance with sections 5301.51 <<- and-»«+,+» 5301.52<<+, AND 5301.56+>> of
the Revised Code<<+,+>> there shall be entered in the reverse index under the appropriate letter the name of each claimant,
followed on the same line by thename of the present owner oftitle against whom the claim is asserted, ifthe notice contai.ns the

name of the present owner; or, if the notice contains the names of more than one such owner, there shall be entered the name
of the first owner followed by "and others" or «_theu-» «+ITS+» equivalent.
In all cases of deeds, mortgages, or other instnunents <<-of writing-» made by any sberiff, master commissioner, marshal,

auditor, executor, administrator, trustee, or other officer, for the sale, conveyance, or encumbrance of any lands, tenements,

or hereditaments, and recorded in the recorder's ofiice, the recorder shall index the parties to such instmment under their
appropriate letters, respectively, as follows:

(A) The names of the persons represented by such officer as owners of the lands, tenements, or bereditaments described in
any such instruments;

(B) The official designation of the officer by whom such instrument «-of writing-» was made;

West'amaNt•w..,<t' @ 2013 Thoni,^an Reuters. No c(airn to original U.S. Government Works.

AF'F'EI^^I^C P^GE 25



EXHIBIT 2

DORMANT MINERAL tNTERESTS-GENERALLY,1988 Ohio Laws File 314

(C) The individual names of the officers by whom such instnunent <<-of writiug-» was made.

In all cases of instruments filed in accordance with «-secfions 5311.01 to 5311.22->> «+CHAPTER 5311:+-» of the

Revised Code, the name of each owner shall be entered in the direct index, under the appropriate letter, followed on the same

line by the name of the condominium property, and the name of the condominium property shall be entered in the reverse index

mider the appropriate Ietter followed on the same line by the name of the owner of the property, or, if the instmment contains

the names of more than one owner«+,+» there shall be entered the name of the frst owner followed by "and others" or

its equivalent.

Any general alphabetical index «-commenced aitEr June 7, 1911,» shall be «+COIvfMENCED+» in conformity to this

section, and whenever, in the opinion of the board of county commissioners, it becomes necessary to transcribe, on account of

its worn out or incomplete condition, any volume of <<-such->> «+AN+» index <<-now->> in use, such volume shall be

revised and transcribed to conform with this section; except that in counties having a sectional index in conformity with section

317.20 of the Revised Code, such transcript shall be only a copy of the original_

OHST§317.20

Sec. 317.20. When, in the opinion of the board of county commissioners sectional indexes are needed, and it so directs, in

addition to the alphabetical indexes provided for in section 317.18 of the Revised Code, the board may provide for making, in

books prepared for that purpose, sectional indexes to the records of all real estate in the county, beginning with some designated

year and continuing through such period of years as it specified, by placing under the heads of the original surveyed sections

or surveys, or parts of a section or survey, squares, subdivisions, or the permanent parcel numbers provided for under section

319.28 of the Revised Code, or lots, on the left-band page, or on the upper portion ofsuch page of the index book, the following:

(A) The name of the grantor;
(B) Next to the rigbt, the name of the grantee;

(C) The number and page of the record where the instntment is found recorded;

(D) The character of the instrument, to be followed by a pertinent description of the property conveyed by the deed, lease,

or assignment of lease;
(E) On the opposite page, or on the lower portion of the same page, beginning at the bottom, in like manner, all the mortgages,

liens, notices as provided for in sections 5301.51 «-and-»«+,+» 5301.52<<+, AND 5301.56+>> of the Revised Code, or

other encumbrances affecting such real estate.
The compensation for the services rendered under this section sball be paid from the general revenue fund of the county, and

no additional levy sba11 be made in consequence of such services. <<-In the event that »«+IF+» the board decides to have

such sectional index made«+,+» it shall advertise for three consecutive weeks in one newspaper of general circulation in the

county for sealed proposals to do such work as provided in this section, <<-and->> shall let the work to the lowest and best

bidder, and shall require him to give bond for the faithful performance of the contract, in such sum as the board fixes, and such

work shall be done to the acceptance of the <<-bureau of supervision and inspection of public offices-» <<+ AUDITOR OF

STATE+» upon allowance by such board. The board may reject any and all bids for the work, provided that no more than

five cents shall be paid for each entry of each tract or lot of land.

When brougbt up and completed, the county recorder shall keep up the indexes described in this section.

OH ST § 317.201

Sec. 317.201. The county recorder shall maintain a book to be known as the "Notice Index." Separate pages of the book shall

be headed by the original survey sections or surveys, or parts of a section or survey, squares, subdivisions, or the permanent

parcel numbers provided for under section 319.28 of the Revised Code, or lots. In this book<<+,+>> there shall be entered the

notices for preservarion of claims presented for recording in conformity with sections 5301 _51 <<-and->><<+,+>> 5301.52«

+, AND 5301_56+» of the Revised Code. In designated columns«+,+» there shall be entered on the left-hand page:

(A) The name of each claimant;
(B) Next to the right, the name of each owner of title;
(C) The deed book number and page where the instrumentcontaining the claim bas been recorded;

(D) The type of claim asserted<<-; and on->><<+.+>>

w^Jestlav,eNext C) 2013 Thomson Reuters. No claim to original U.S. Government Works.
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<<+ON+>> the opposite page on the corresponding line«+,+» a pertinent description of the property affected as appears

in such notice <<+ SHALL BE ENTERED.+>>

OH ST § 5301.53

Sec. 5301.53. The provisions of sections 5301.47 to 5301.56 of the Revised Code«-» shall not be applied «+TO BAR
OR EXTINGUISH ANY OF THE FOLLOWING:+>>

(A) «-To bar any-» «+ANY+» lessor or his successor as reversioner of his right to possession on the expiration of any
Iease«+,+» or any lessee or his successor of his rights in and to any lease<<+, EXCEPT AS MAYBE PERMITTED UNDER
SECTION 5301.56 OF THE REVISED CODE;+>>

(B) <<-To bar or extinguish any-» «+ANY+» easement or interest in the nature of an easement created or held for any
railroad or public utility purpose;

(C) <<-To bar or extinguish any->> <<+ANY+>> easement or interest in the nature of an easement, the existence of which
is clearly observable by physical evidence of its use;
(D) <<-To bar or extinguish any-» «+ANY+» easement or interast in the nature of an easement, or any rights granted,

excepted, or reserved by the insttument creating such easement or interest, including any rights for future use, if the existence of
such easement or interest is evidenced by the location beneath, upon, or above any part of the land described in such instrument
of any pipe, valve, road, wire, cable, conduit, duct, sewer, track, pole, tower, or other physical facility and whether or not the
existence of such facility is observable;
(E) <<-To bar or extinguish any->> <<+ANY+>> right, title, estate, or interest in coal, and any mining or other rights pertinent

<<- thereto->> <<+TO+>> or exercisable in connection <<- therewith-» <<+WITH ANY RIGHT, TITLE, ESTATE, OR
INTEREST IN COAL;+»

(F) <<-To bar or extinguish any->> «+ANY+» mortgage recordedin conformity with section 1701.66 of the Revised Code;
(G) <<-To bar or extinguish any->> <<+ANY+>> right, title, or interest of the United States, <<-or->> of «-the state of

Ohio-» «+THIS STATE+>>, or «+OF+» any political subdivision, body politic, or agency «-thereof-» <<+OF THE
UNTI'ED STATES OR THIS STATE.+»

OH ST § 5301.56

«+SEC. 5301.56. (A) AS USED IN THIS SECTION:+»

«+(1) "HOLDER" MEANS THE RECORD HOLDER OF A MINERAL INTEREST, AND ANY PERSON WHO

DERIVES HIS RIGHTS FROM, OR HAS A COMMON SOURCE WITH, THE RECORD HOLDER AND WHOSE CLAIM

DOES NOT INDICATE, EXPRESSLY OR BY CLEAR IIvfPLICATION, THAT IT IS ADVERSE TO THE INTEREST OF
THE RECORD HOLDER+»

«+(2) "DRILLING OR MINING PERMIT" MEANS A PERMIT ISSUED UNDER CHAPTER 1509., 1513., OR 1514. OF

THE REVISED CODE TO THE HOLDER TO DRILL AN OIL OR GAS WELL OR TO MINE OTHER MINERALS.+>>

«+(B)(I) ANY MINERAL INTEREST HELD BY ANY PERSON, OTHER THAN THE OWNER OF THE SURFACE OF

TIiE LANDS SUBJECT TO THE INTEREST, SHALL BE DEEMED ABANDONED AND VESTED IN THE OWNER OF

THE SURFACE, IF NONE OF THE FOLLOWING APPLIES:+»

«+(A) THE MINERAL INTEREST IS IN COAL, OR IN MINING OR OTHER RIGHTS PERTINENT TO OR

EXERCISABLE IN CONNECTION WITH AN INTEREST IN COAL, AS DESCRIBEI) IN DIVISION (E) OF SECTION
5301.53 OF THE REVISED CODE;+>>

«+(B) THE MINERAL INTEREST IS HELD BY THE UNITED STATES, THIS STATE, OR ANY POLITICAL

SUBDIVISION, BODY POLITIC, OR AGENCY OF THE UNITED STATES OR THIS STATE. AS DESCRTBED IN

DIVISION (G) OF SECTION 5301.53 OF THE REVISED CODE;+»

<<+(C) WITHIN THE PRECEDING TWENTY YEARS, ONE OR MORE OF THE FOLLOWING HAS OCCURRED:+»

«+(1) THE MINERAL 1NTEREST HAS BEEN THE SUBJECT OF A TITLE TRANSACTION THAT HAS BEEN FILED

OR RECORDED IN THE OFFICE OF THE COUNTY RECORDER OF THE COUNTY IN WHICH THE LANDS ARE

LOCATED;+»

V,lasttav,eNext' © 2013 Thomson Reuters. No claim to original U.S. Government Works.

APPENDIX PAGE 27



EXHIBIT 2

DORMANT MINERAL INTERESTS-GENERALLY,1B88 Ohio Laws File 314

«+(II) THERE HAS BEEN ACTUAL PRODUCTION OR WITHDRAWAL OF MINERALS BY THE HOLDER FROM

THE LANDS, FROM LANDS COVERED BY A LEASE TO WHICH THE MINERAL INTEREST IS SUBJECT, OR,

IN THE CASE OF OIL OR GAS, FROM LANDS POOLED, UNITIZED, OR INCLUDED IN UNIT OPERATIONS,

UNDER SECTIONS 1509.26 TO 1509.28 OF THE REVISED CODE, IN WHiCH THE MINERAL INTEREST IS

PARTICIPATING, PROVIDED THAT THE INSTRUMENT OR ORDER CREATING OR PROVIDING FOR THE

POOLING OR UNITIZATION OF OIL OR GAS 1NTERESTS HAS BEEN FILED OR RECORDED IN THE OFFICE OF

THE COUNTY RECORDER OF THE COUNTY IN WHICH THE LANDS THAT ARE SUBJECT TO THE POOLING OR

UNITIZATION ARE LOCATED;+>>
«+(III) THE MINERAL INTEREST HAS BEEN USED IN UNDERGROUND GAS STORAGE OPERATIONS BY TBE

HOLDER;+»
«+(IV) A DRILLING OR MINING PERMIT HAS BEEN ISSUED TO THE HOLDER, PROVIDED THAT AN

AFFIDAVIT THAT STATES THE NAME OF THE PERMIT HOLDER, THE PERMIT NUMBER, THE TYPE OF PERMIT,

AND A LEGAL DESCRIPTION OF THE LANDS AFFECTED BY THE PERMIT HAS BEEN FILED OR RECORDED, IN

ACCORDANCE WITH SECTION 5301.252 OF TBE REVISED CODE, IN THE OFFICE OF THE COUNTY RECORDER

OF THE COUNTY IN WHICH THE LANDS ARE LOCATED;-}-»

«+(V) A CLAIM TO PRESERVE THE INTEREST HAS BEEN FILED IN ACCORDANCE WITH DIVISION (C) OF

THIS SECTION;+>>
«+(VI) IN TBE CASE OF A SEPARATED MINERA.L INTEREST, A SEPARATELY LISTED TAX PARCEL NUMBER

HAS BEEN CREATED FOR THE MINERAI. INTEREST IN TBE COUNTY AUDITOR'S TAX LIST AND'IHE COUNTY

TREASURER'S DUPLICATE TAX LIST IN THE COUNTY IN WHICH THE LANDS ARE LOCATED.+>>

(2) <<+A MINERAL INTEREST SHALL NOT BE DEEMED ABANDONED UNDER DTVISION (B)(1) OF THIS

SECTION BECAUSE NONE OF THE CIRCUMSTANCES DESCRIBED IN THAT DIVISION APPLY, UNTIL THREE

YEARS FROM THE EFFECTIVE DATE OF THIS SECTION.+»
«+(C)(1) A CLAIM TO PRESERVE A MINERAL INTEREST FROM BEING DEEMED ABANDONED UNDER

DIVISION (B)(1) OF THIS SECTION MAY BE FILED FOR RECORD BY ITS HOLDER. SUBJECT TO DIVISION (C)(3)

OF THIS SECTION, THE CLAIM SHALL BE FILED AND RECORDED IN ACCORDANCE WITH SECTIONS 317_18

TO 317.201 AND 5301.52 OF THE REVISED CODE, AND SHALL CONSIST OF A NOTICE THAT DOES ALL OF TBE

FOLLOWING:+»
«+(A) STATES THE NATURE OF THE MINERAL INTEREST CLAIMED AND ANY RECORDING INFORMATION

UPON WHICH THE CLAIM IS BASED;+»

«+(B) OTHERWISE COMPLIES WITH SECTION 5301.52 OF THE REVISED CODE;+»

«+(C) STATES THAT THE HOLDER DOES NOT INTEND TO ABANDON, BUT INSTEAD TO PRESERVE, HIS

RIGHTS IN THE MINERAL INTEREST ±»
(2) <<+A CLAIM THAT COMPLIES WITH DIVISION (C)(1) OF THIS SECTION OR, IF APPLICABLE, DIVISIONS (C)

(1) AND (3) OF THIS SECTION PRESERVES THE RIGHTS OF ALL HOLDERS OF A MINERAL INTEREST IN THE

SAME LANDS ±»
(3) <<+ANY HOLDER OF AN INTEREST FOR USE IN UNDERGROUND GAS STORAGE OPERATIONS MAY

PRESERVE IiIS INTEREST, AND THOSE OF ANY LESSOR OF THE INTEREST, BY A SINGLE CLAIM,

THAT DEFINES THE BOUNDARIES OF THE STORAGE FIELD OR POOL AND ITS FORMATIONS, WITHOUT

DESCRIBING EACH SEPARATE INTEREST CLAIMED. THE CLA1M IS PRIMA.-FACIE EVIDENCE OF THE USE OF

EACH SEPARATE INTEREST IN UNDERGRO'UND GAS STORAGE OPERATIONS.+>>

«+(D)(1) A NIINERAI. INTEREST MAY BE PRESERVED 1NDEFINITELY FROM BEING DEEMED ABANDONED

UNDER DIVISION (B)(1) OF THIS SECTION BY THE OCCURRENCE OF ANY OF THE CIRCUMSTANCES

DESCRIBED IN DIVISION (B)(1)(C) OF THIS SECTION, INCLUDING, BUT NOT LIMITED TO, SUCCESSIVE

FILINGS OF CLAIMS TO PRESERVE MINERAL INTERESTS UNDER DIVISION (C) OF THIS SECTION.+>>

(2) <<+THE FILING OF A CLAIM TO PRESERVE A MINERAL INTEREST UNDERDiVISION (C) OF THIS SECTION

DOES NOT AFFECT THE RIGHT OF A LESSOR OF AN OIL OR GAS LEASE TO OBTAIN ITS FORFEITURE UNDER

SECTION 5301.332 OF THE REVISED CODE.+>>

Westlav,,NexF @ 2013 Thomson Reuters. No claim to original U.S, Government Works.
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Section 2. That existing sections 317.08, 317.18, 317.20, 317.201, and 5301.53 and section 5301.56 of the Revised Code are

hereby repealed.

Approved December 21, 1988.

OH LEGIS 314

End of Document -9) 2013 Thomson Reuters. No claim to original U.S. Gove,rnntent Norks.

;A'estla,,-Aext' @ 2013 Thomson Reuters. No claim to original U.S. Governnient VVarks.
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LexIs ex "N IS
22 of23 DOCUMENTS

PAGE'S OHIO REVISED CODE ANNOTATED
Copyright (c) 2005 by Matthew Bender & Company, Inc

a member of the LexisNexis Group
All rights reserved.

*** ARCHIVE MATERIAL ***

* CURRENT THROUGH LEGISLATION PASSED BY THE 126TH OHIO GENERAL ASSEMBLY *
* AND FILED WITH THE SECRETARY OF STATE THROUGH DECEMBER 18, 2005 *

* ANNOTATIONS CURRENT THROUGH OCTOBER 1, 2005 *

TITLE 53. REAI. PROPERTY
CHAPTER 5301. CONVEYANCES; ENCUIvIBRANCES

MARKETABI.E TITL.E ACT

ORCAnn.530I.56 (2005)

§ 5301.56. Mineral interests in realty

(A) As used in this section:

(1) "Holder" means the record holder of amineral interest, and any person who derives his rights from, or has a
common source with, the record holder and whose claim does not indicate, expressly or by clear implication, that it is
adverse to the interest of the record holder.

(2) "Drilling or mining permit" means a permit issued under Chapter 1509., 1513., or 1514. of the Revised Code
to the holder to drill an oil or gas well or to mine other minerals.

(B) (1) Any mineral interest held by any person, other than the owner of the surface of the lands subject to the in-
terest, shall be deemed abandoned and vested in the owner of the surface, if none of the following applies:

(a) The mineral interest is in coal, or in mining or other rights pertinent to or exercisable in connection with
an interest in coal, as described in division (E) of section 5301_53 ofthe Revised Code;

(b) The mineral interest is held by the United States, this state, or any political subdivision, body politic, or
agency of the United States or this state, as described in division (G) ofsection 5301.53 ofthe Revised Code;

(c) Witbin the preceding twenty years, one or more of the following has occurred:

(i) The mineral interest has been the subject of a title transaction that has been filed or recorded in the of-
fice of the county recorder of the county in which the lands are located;

(ii) There has been actual production or withdrawal of minerals by the holder from the lands, from lands
covered by a lease to which the mineral interest is subject, or, in the case of oil or gas, from lands pooled, unitized, or
included in unit operations, under sections 1509.26 to 1509.28 of the Revised Code, in which the mineral interest is par-
ticipating, provided that the instrurnent or order creating or providing for the pooling or u aitization of oil or gas interests
has been filed or recorded in the office of the county recorder of the county in which the lands that are subject to the
pooling or unitization are located;

(iii) The mineral interest has been used in underground gas storage operations by the holder;
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(iv) A drilling or mining permit has been issued to the holder, provided that an affidavit that states the
name of the permit holder, the permit number, the type of permit, and a legal description of the lands affected by the
permit has been filed or recorded, in accordance with section 5301.252 [5301.25.2] of the Revised Code, in the office of
the county recorder of the county in which the lands are located,

(v) A claim to preserve the interest has been filed in accordance with division (C) of this section;

(vi) In the case of a separated mineral interest, a separately listed tax parcel number has been created for
the mineral interest in the county auditor's tax list and the county treasurer's duplicate tax list in the county in which the
lands are located.

(2) A mineral interest shall not be deemed abandoned under division (B)(1) of this section because none of the
circumstances descnbed in that division apply, until three years from the effective date of this section.

(C) (1) A claim to preserve a mineral interest from being deemed abandoned under division (B)(1) of this section
may be filed for record by its holder. Subject to division (C)(3) of this section, the claim shaIl be filed and recorded in
accordance with sections 317.18 to 317.201 [317.20_ 1] and 5301.52 of the Revised Code, and shall consist of a notice
that does all of the following:

based;
(a) States the natnre of the mineral interest claimed and any recording infonnation upon which the claim is

(b) Otherwise complies with section 5301.52 ofthe Revised Code;

(c) States that the holder does not intend to abandon, but instead to preserve, his rights in the mineral interest.

(2) A claim that complies with division (C)(1) of this section or, if applicable, divisions (C)(1) and (3) of this
section preserves the rigbts of all holders of a mineral interest in the same lands.

(3) Any holder of an interest for use in underground gas storage operations may preserve his interest, and those
of any lessor of the interest, by a single claim, that defines the boundaries of the storage field or pool and its formations,
without describing each separate interest claimed. The claim is prima-facie evidence of the use of each separate interest
in underground gas storage operations.

(D) (1) A mineral interest may be preserved indefinitely from being deemed abandoned under division (B)(1) of
this section by the occurrence of any of the circumstances described in division (B)(1)(c) of this section, including, but
not limited to, successive filings of claims to preserve mineral interests under division (C) of this section.

(2) The filing of a claim to preserve a mineral interest under division (C) of this section does not affect the right
of a lessor of an oil or gas lease to obtain its forfeiture under section 5301.332 [5301.33.2] of the Revised Code.

HISTORY: 142 v S 223. Eff 3-22-89.

NOTES: Not analogous to former 5301.56 (129 v 1040; 130 v 1247; 135 v S 267; 135 v H 1231) repealed 142 v S
223, eff 3-22-89.

CROSS-REFEitENCES 'fO RELATED STAT"U"1.:f;S
Direct and reverse indexes, RC,¢ 317.18.
Notice index, RC§ 317.20.1.
Records to be kept by county recorder, RC,¢ 317.08.
Sectional indexes, RC § 317.20.

TEXT DISCUSSION
Bar title tandards. Ohio Real Estate § 4.09
Marketable Title Act. Ohio Real Estate § 5.01

RESEARCH AIDS
Termination of mineral interests:

O-Jur3d- Mines,¢ 5; O-Jur3d: Refer § 61
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EXHIBIT B
(12 pages)

^ •

;;JURT oF COHt4OlVt'LE A5
IN THE COURT OF COMMON PLEAS OF MONROE CM^1^^ ^VA6C

VIRGIL FARNSWORTH, et a/. Z013 JUL 16 [;l:f 1= 5{

Plaintiffs, 2 L i ^-i H?iii "nfi5c
CLERK OF CDURT:;

vs. Case No. 2012-133

I JAMES BURKHART, ef al.

Defendants.

JUDGMENT ENTRY -
(incorporating Findings of Fact and Conclusions of Law)

This matter Is before the Court for non-oral hearing an the following:

(1). Piaintiffs' Motion for Summary Judgment;

(2). Defendants Response to Plaintiffs' Motion for Summary Judgment;

A ^f
(3). Reply in Support of Plaintiffs' Motion for Summary Judgment;

(4). Defendants' Motion for Summary Judgment;

(5). Memorandum in Opposition to Defendants' Motion for Summary Judgment;

(6). Defendants' Repiy Memorandum in 5upportof Motion for Summary Judgment.

Based on the facts before the Court and the applicable law, the Court hereby makes

the following findings and orders.

In their Motion, Plaintiffs seek an order granting Summary Judgment in their favor

as follows:

(1). With respect to Plalntiffs' First Claim, by declaring that the Severed Mineral

Interest, excepting coal, underlying that certain property more particulariy described in the

Monroe County ^^^^
"^Common Pleas

Caurt . ^ L:^.^
Julie R. 5elmon ' ^^^;'^ER
Judge ^9 ^^

Ori ginal - Journal Page
iwThis Entry to be Filed with the Cierk of Courts
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deed dated July 20, 1988, filed for recording July 26, 1988 in Volume 196, Page 497 of the

Deed Records of Monroe County, Ohio (hereinafter referred to as the "Property") has

become dormant and has vested in Plaintiffs, Virgil Farnsworth and Theresa Farnsworth,

pursuantto fonnerOhio Revised Code § 5301.56, or, in the alternative, pursuantto current

Ohio Revised Code

§ 5301.58;

(2). With respect to Plaintiff's Second Claim, by quieting title to the minerals

underlying the Property, excepting coal, In favor of Plaintiffs, Virgil Famsworth and Theresa

Farnsworth, and against Defendants James Burkhart, Francis Burkhart, Judy Gallagher,

Dale Burkhart, Mark Burkhart, Ellis Burkhart, and Gertrude Burkhart, Trustee of the

Agreement of Trust of Glen A. Burkhart and Gertrude Burkhart; and

(3). With respect to Defendants' Counterclaim, bydismissing the Counterclaim with

prejudite.

Defendants, on the other hand, seek. Bummary Judgment in their favor on the

following legal basis:

1. The subject property and mineral interest were subject to a title transaction as

Monroe County
Common Pleas

Court

Jalia R. Selmon
]udg®

referbnced In R,C. § 5301.56 and under the Marketable Title Act.

2, Plaintiffs' property had been subject to actual production of natural gas for

Plaintiffs' use and benefit originating from a well previously drilled on Plaintiffs' property,

3. Plaintiffs havefailed to follow the required procedure underthe Dormant Minerals

Act, R.C. § 5301,56, and failed to wait at least thirty but not later than sixty days aftei

serving their Notice of Abandonment before filing their Affidavit of Abandonment. During

-2-
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the permissible statutory time frame, Defendants claim that they properly filed Claims to

Preserve their Mineral Interests, protecting their Interests.

The underlying facts of the within case are undisputed. They are set forth below.

On October 1, 1980, Veronica Burkhart, conveyed the within Property to Beloastro

Construction Company, Frank Belcastro and Tracy Beicastro, partners (hereinafter

'Reicastro"). The Instrument reflecting this transaction is the Deed filed for record October

17, 1980 in Volume 178, Page 573 of the Deed Records of Monroe County, Ohio

(herelnafter referred to as "the Resenration Deed"). The Reservation Deed contained the

following reservation of oil, gas, coal and other minerals:

Reserving to the Grantor, her heirs and assigns, all the oil, gas,
coal and other minerals in and under said premises along with
the right to enter and explore for the same, except that there
shall be no strip mining of any type on said premises without
the written consent of the Grantees. Grantor also conveys all
her right of free gas to Grantee. (Hereinafter the °Severed
Mineral Interest").

Belcastro owned the Property from October 16, 1980 to July 20, 1988, Plaintiffs

acquired title to the Property by deed dated July 20, 1988, filed for recording July 26,1988

In Volume 198, Page 497 of the Deed Records of Monroe County, Ohio.

Defendants are the heirs of Veronica A. Burkhart and are claiming title to the

Severed Mineral Interest as reserved In the Reservation Deed.

One well, the Elmer Burkhart No.1 Well (API No. 34111211140000), was drilled on

Monroe County
Conunon P lees

Cowt

IulieR, Selmon
]udge

the Property (hereinafter the "Weli").

Plaintiffs, attempting to utilize both the prior version and current version of Ohio

I Revised Code § 5301.56, sought to have the Severed Mineral Interest, excepting coal,

-3-
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^, .

abandoned and vested in the Plaintiffs as surface Qwners,

On February 23, 2012, in accordance with the Former DMA , Plaintiffs recorded an

Affidavit of Facts Related to Title pursuant to Ohio Revised Code § 5301.252. In the

Affidavit, Plaintiffs claim that none of the savings conditions Identified in the former DMA

at § 5301.56(B)(1) occurred in the twenty year period prior to June 30, 2006, the last day

the Former DMA was in effect,

Plaintiffs also sought to invoke the amended statutory procedure detailed in the

Current DMA . Pursuant to § 5301.56(E) of the Current DMA , on February 23, 2012,

Plaintiffs served a Notice of Abandonment to all heirs of Veronica Burkhart who may have

had a claim to the Severed Mineral Interest by certified mail, return receipt requested

(hereinafter referred to as "Notice of Abandonment"). Thereafter, on April 23, 2012,

Plaintiffs filed and recorded in Volume 219, Page 131 of the Official Records of Monroe

County, Ohio an Affidavit of Abandonment (hereinafter referred to as "Affidavit of

Abandonment°).

On or aboutApril 19, 2012, Defendants filed claims to preservethe Severed Mineral

Interest In the Monroe County Recorder's Office, claiming to own the Severed Mineral

Interest (hereinafter referred to as "Claims to Preserve").

On May 9, 2012, pursuant to R_C. § 5301.56(H)(2), Plaintiffs sent a letter to the

Monroe County Recorder instructing her to note that the Severed Mineral Interest was

abandoned pursuant to the Affidavit of Abandonment.

The status of the Severed Mineral Interest reserved in the Reservation Deed is the

Monroe County
CommarI Pleas

Court

Ju1ie R. Salmon
Judge

subject of this Iftigation.

-4-
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Pursuant to Ohio Rule of Civil Procedure 56, Summary Judgment is appropriate

when (1) there ts no genuine issue of materlal fact; (2) the moving party is entitled to

judgment as a matter of law; and (3) reasonable minds can come to but one conclusion

and that conclusion is adverse to the non-moving party, said party being entitled to have

the evidence construed most strongly in his favor. State ex rel. v. Davila v. City of E.

Liverpool, 71 Dist. No. 10CO16, 2011 Ohio 1347, `713 (March 14, 2001) (citing Horton v.

Harwick Chemical Corp. , 73 Ohio St. 3d 679, 1995 Ohio 286 ¶3 of the syllabus (1995),

The non-moving party may not rest on unsupported allegations in the pleadings, but

must present specific evidence that creates a genuine issue of material fact. Albritfon v.

Neighborhood Centers Asso. for Child Dev. , 12 Ohio St. 3d 210, 211 (1984); see also

Harless v. Willis Day Warehousing Co., 54 Ohio St. 2d 64, 66 (1978). Moreover, the

non-moving party may not avoid Summary Judgment solely by submitting a self-serving

affidavit containing no more than bold contradictions of evidence offered by the moving

party. Wells Fargo Bank v. Bfough, 41h Dist. No. oBCA49, 20D9 Ohio 3672, V18 (July 23,

2009) (quoting Boiu/fon v. Vadakin, 41 Dist. No. 07CA28, 2008 Ohio 666, ¶20 (February

12, 2008).

The Former DMA as enacted on March 13, 1989, is set forth below In its entirety:

§5301.56 Mineral Interests In Realty.

(A) As used in this section:

(1) "Holder" means the record holder of a mineral interest, and any person
who derives the person's rights from, or has a common source with, the
record holder and whose claim does not indicate, expressly or by clear
implication, that it is adverse to the interest of the record holder.

Iylnnroe County
Common Pleas

Court

Julie R. Selmon
Judge

,5_
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Monroe County
Conimon P1eas

Court

Jutie R. Selmon
Judge

(2) "Drilling or mining permit" means a permit issued under Chapter 1509.,

1513., or 1514. of the Revised Code to the holder to drill an oil or gas well

orto mine other minerals.

(13)(1)Anymineralinterestheldbyanyperson, otherthantheownerofthe
surface of the lands subjectto the interest, shall be deemed abandoned
and vested in the owner of the surface if none of the following applies:

(a) The mineral interest is in coal, or in mining or other rights pertinent to
or exercisable in connection with an interest in coal, as described in
division (E) of section 5301.53 of the Revised Code.

(b) The mineral interest is held by the United States, this state, or any
political subdivision, body politic, fsQ9son 5301 53 of the Rev stes

ed Codesstate, as described in division (G)

(c) Within the preceding twenty years, one or more of the following has

occurred:

(i) The mineral Interest has been the subject of a titie transaction that has
been filed or recorded In the office of the county recorder of the county In
which the lands are located;

(il) There has been actual production or withdrawal of minerals by the
holder from the lands, from lands covered by a lease to which the mineral
interest is subjeat, from a mine a portion of which is located beneath the
lands, or, in the case of oil or gas, from lands pooled, unitized, or included
in unit operations, under sections 1509.26 to 1509.28 of the Revised
Code, In which the mineral interest is particlpating, provided that the
instrument or arder creating or providing forthe pooling or unitization of
oil or gas iriterests has been filed or recorded in the office of the county
recorder of the county tn whidh the lands that are subject to the pooling or

unitization are located;

(iii) The mineral interest has been used in underground gas storage
operations by the holder;

(iv) A drilling or mining permit has been issued to the holder, provided that
an affidavit that states the name of the permit holder, the permit number,
the type of permit, and a legal description of the lands aftected by the
permit has been filed or recorded, in accordance with section 5301.252
(530.25.2].of the Revised Code, In the office of the county recorder of the
county in which the lands are focated;

_6_
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Monroe County
Common P1cas

Court

7ulie R. Selmon
Judge

(v) A claim to preserve the mineral interest has been filed in accordance

with division (C) of this section;

(vi) In the case of a separated mineral interest, a separately listed tax
parcel number has been created for the mineral interest In the county
auditors tax list and the county treasurer's duplicate tax list in the county

in which the lands are located.

(B)(2) A mineral interest shall not be deemed abandoned under division
(B)(1) of this section because none of the circumstances described in that
division apply, until three years from the effective date of this section.

(C)(1) A claim to preserve a mineral interest from being deemed
abandoned under division (B)(1) of this section may be filed for record by
Its holder. Subject to division (C)(3) of this section, the claim shall be filed
and recorded In accordance with sections 317.18 to 317.201 [317.20.1]
and 5301.52 of the Revised Code, and shall consist of a notice that does
all of the foliowing:

(a) States the nature of the mineral interest claimed and any recording
information upon which the cialm Is based;

(b) Otherwise complies with section 5301.52 of the Revised Code;

(c) States that the holder does not intend to abandon, but instead to
preserve, hls rights in the mineral Interest.

(C) (2) A claim that complies with division (C)(1) of this section or, if
applicable, divisions (C)(1) and (3) of this section preserves the rights of
all holders of a mineral interest in the same lands.

(C)(3) Any holder of an interest for use. In underground gas storage
operations may preserve the holder's interest, ar ►d those of any lessor of
the interest, by apingle claim, that defines the boundaries of the storage
field or pool and its formations, without descri.bing each separate interest
claimed. The claim is prima-facie evidence of the use of each separate
interest in underground gas storage operations.

(D)(1) A mineral interest may be preserved indefinitelyfrom being deemed
abandoned under division (B)(1) of this section by the occurrence of any
of the circumstances described in division (B)(1)(c) of thls section,
including, but not limited to, successive filings of claims to preserve

-7-
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mineral interests under division (C) of this section.

(D)(2) The fliing of a claim to preserve a mineral interest underdivision (C)
o€this section does not affect the right of a lessor of an oil or gas lease to
obtain its forfeiture under section 5301.332 [5301.33.2) of the Revised
Code.

Thrs Court has previously held in reference to the Former DMA that It Is

"self-executing ..." . Marty v. Dennis, Monroe C.P. 2012-203 (2013) at 7. The Former

DMA does not requirethe surface owner of the property to take anyaction before a mineral

interest is deemed abandoned, except to show that the holder of the mineral interest did

not satisfy any of the savings conditions Identified in § 5301.66(B)(1)(c) of the Former

DMA . Id.

This Court finds that the Defendants failed to satisfy any of the savings conditions

set forth within the former DMA from at least June 30, 1986 to June 30, 2008 (the last day

the former DMA was in effect).

The Court finds that there is no evidence during this twenty-year time period that

there was actual production or wlthdrawal of minerals by the Holders of the Severed

Mineral Interest (here the Defendants).

The Court finds that although gas from the Well was used for household purposes,

Defendants have no rights te any such gas. More specifically, in the Reservation Deed,

Veronica Burkhart, clearly conveyed the right to free gas to the grantees (Belcastro).

Meanwhile, -the Court finds that Defendants have not been able to produce any

Monroe County
Common Pleas

Court

Julie R. Selmon
Judge

evidence of commercial production of ail or gas from the Well from June 30, 1986 to June

30,2006.

-g.
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Moving on, pursuant to the Former DMA, a Severed Mineral tnterest is preserved

if, within the preceding twenty years, "the mineral Interest has been the subject of a title

transaction that has been filed or recorded in the office of the County Recorder of the

County in which the lands are located." Revised Code § 5301.56(8)(1)(c)(i) .

"Title Transaction," as defined in § 5301.47(F) of the former DMA means any

transaction affecting titie to any interest in iand, including title by will or descent, title by tax

deed, or by trustee's, assignee's, guardian's, executor's, administrator's or sheriff s deed,

or decree of any Court, as well as any warranty deed, quit claim deed, or a mortgage.

This Court has recently held, in Eisenbarth v. Reusser, Monroe County C.P. 2012-

292 (2013), that a recitation of the original oil and gas reservation in subsequent transfers

of the surface do not affect the Severed Mineral Interest and therefore do not constitute

"title transactions" under ORC § 5301.56(B)(1 )(c)(i) . The Court went on to find that since

the Severed Mineral Interest was not deeded, transferred or otherwise conveyed in any of

the following titie transactions and as a result, title thereto was not affected. Id. at 8-9.

Consistent with the foregoing, this Court fnds in the within case thatthe 1988 Deed

transferred to Plaintiffs title to the surface estate. Belcastro owned no interest in the

separate fee simple mineral estate. The 1988 Deed clearly states that the Severed Mineral

Interest was reserved by a "former grantor" and was therefore not affected by the

conveyance.

Accordingly, this Court finds that the 1988 Deed does not constitute a "title

transaction" under the DMA .

Likewise, this Court finds that the Certificate of Transfer granted by the Monroe

Monroe County
Common Fleas

Court

Julic R. Selmon
Judge
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County Probate Court does not qualify as a"title transaction' since under the express

language of the DMA, a title transaction under the statute must be "recorded in the office

of the County Recorder." In this case, the Defendants did not record the Certificate of

Transferin the Mcnroe County Recorder's Office until February 27, 2013, well beyond the

time frame under the statute.

This Courtfurtherfinds thatthe Severed Mineral Interest has also been abandoned

pursuant to the current DMA • This Court has previously held, in Marty, supra, that the

current DMA is "virtually identical to the previous version of the DMA" with the exception

that a"Notioe° requirement [ORC § 5301.56(E)l has been added, whereby the surface

owner of the land subject to the Severed Mineral Interest may utilize a statutory process

of abandonment. ^g Marty at p. 6.

The statutory process requires that the surface owner serve Notice of

Abandonment, either by certified mail, return receipt requested, if possible, or by

publication In the newspaper of record for the County in which the property is located, of

the intent to abandon the mineral interest. R.C. § 5301-56(E),

Notice shall be served to the holders of the mineral Interest, or their successors or

assigns. R.C. § 5301.56(E), Afterthirty, but not more than sixty, days afterthe date of the

Notice of Abandonment, the surface owner then shall file an Affidavit of Abandonment to

put on the record his or her statement that none of the savings conditions outlined in

§ 5301,56(6) of the Current DMA occui-red within the previous twenty years from the date

of the Notice of Abandonment, and therefore the interest is "deemed abandoned " Marfy

at p, 7. The surface owner must wait more than sixty days from the date of the Notice of

.1p _
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Abandonment prior to recording a letter to the Recorder instructing the Recorder to note

on the Reservation Deed that the minerai interest has been abandoned. R.C.

§ 5301.66(H).

In Marty, supra, this Court held that the Current DMA provides that a holder of a

Severed Mineral Interest may flle a claim to preserve after he ar she receives the Notiee

of Abandonment, but the ciaim to preserve serves only to stop the statutory process of

abandonment and a lawsuit must be filed. Marty at p. 11. In the lawsuit, the Severed

Mineral Interest Holder still must be required to showwhy the Severed Mineral Interest has

not been abandoned. This Court further held that a claim to preserveitself cannot be the

basis for establishing that the mineral interest has not been abandoned. Id. The holder

of the mineral interest must show the existence of one of the savings conditions under §

5301.56(B) of the Current DMA occurring prior to the date of the Notice of Abandonment.

Here, this Court finds that Defendants are unable to show the occurrence or

existence of any of the savings conditions under § 5301.56(B) of the Current DMA priorto

the date of the Notice of Abandonment.

Based on all of the foregoirig, this Court finds that under both the former and current

versions of the QMA , the Severed Mineral Interest has been abandoned and vested In

Plaintiffs. The Court finds that there remain no genuine issues of materlal fact to be

litigated. As such, Plaintiffs' Motion for Summary Judgment Is granted. Defendants'

Motion for Summary Judgment is denied.

The Courtfurtherfindsthatthereis no just reason fordelay, and thatthis "Judgment

Entry lncorporating p'indings of Fact and Conclusions of Law" is a final appealable order,

-11-
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as defined under Civil Rule 54.

The costs of this proceeding are assessed to the Defendants. Judgment is hereby

granted the Clerk of this Court to collect on her costs. .i

IT IS SO ORDERED.

as

Copies to: James S. Hugglns, Esquire and KrisiMpher
THEISEN BROCK

Mark W. Stubbins, Esquire
STUBBINS, WATSON & BRYAN Gt3., LPA

c' \ ofl&gas decision®1
farnaworth-burkhartoplninnanddecision
July 15, 2013 (3:42PM)JaY

-12-
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i:OURTUFCCI7'MUk PCEAS •

IN THE COURT OF COMMON PLEAS OF MONRO^E^%^MI-THN16

7Q13 APR I I PI•i I^ 32

NEAL D. MARTY, etal, L;L 1 Fi Aic,d R OSc
CLERK OF GOURT;

Plaintiffs,

V.

I LINDA DENNIS (UIJINKf_ER), etal,

Defendants.

Case No. 2012-203

JUDGMENT ENTRY

This matter is before the Court for non-oral hearing on the following motions:

(1). Plaintiffs' Motion for Summary Judgment;

(2). Defendants' Motion for Summary Judgment;

(3). Plaintiffs' Memorandum Contra to Defendants' Motion for
Summary Judgment.

Based on the filings of the parties and the appiicable law, the Court makes the

following findings and orders.

The Court first notes that both parties acknowiedge thatthere is no dispute as to the

facts in this case.

Neal D. Marty and Diana L. Marty, Trustees under the Diarta L. Marty Trust

Agreement dated the 25'' day of June 2010 (hereinafter "Plaintiffs°) are the fee owners of

107.39 acres, more or less, situated in Adams Township, Monroe County, Ohio. The

subject property is described as Tract I and Tract II in the deed conveying the property to

Plaintiffs, dated June 25, 2010, filed July 30, 2010, and recorded in Volume 193, Page 509

Nlonrae County

Cfl oo^ Ie^ FINALAV^'r ^
Jui9e R. Selmon

Judge ORDER
COPY
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of the Official Records of Monroe County, OhPo.

That part of the Plaintiffs' property that is in Section 24 is approximately sixty-eight

(68) acres. This property is contained in Tract 11 of the above-referenced deed. This sixty-

eight (68) acre parcel, or Tract 11, is the only parcel in the above-referenced deed that is

in dispute in this case. The sixty-eight (68) acres shall hereinafter be referred to as the

„Property."

Plaintiffs' predecessors in title, John J. Winkler and Mary M. Winkler, cQnveyed the

Property to Carl W. Ambler and Alice Mae Ambler. The instrument reflecting this

transaction is the deed dated August 24, 1949, filed August 25, 1949 and recorded in

Volume 123, Page 186 of the Deed Records of Monroe County, Ohio (hereinafter the

"Reservation Deed"). The Reservation Deed contained the following language:

"Also excepting and reserving unto the grantors herein, their heirs and
assigns, the one-half (9/2) of the oil and gas royalty, same being one-
sixteenth (1116) of ali the oil and one-half ('J /2) of all monies received from
the sale of gas from the east half of the south east quarter of Section 24,
Township 3 of Range 4, containing six"ight (68) acres."
(Hereinafter the "Severed Mineral lnterest").

Defendants in this case are the heirs of John J. Winkler and Mary M. Winkler and

are claiming title to the Severed Mineral Interest as reserved in the Reservation Deed.

On February 3, 2012, the Plaintiffs filed an Affidavit vvith the Monroe County

Recorder's Office declaring that the reserved royalty interest of the Defendants was

abandoned and vested in the Piaintiffs. This Affidavit was filed pursuant to R-G. 5301.56

as it existed prior to its most recent amendment on June 30, 2006.

Monroe County
Comnlon Pleas

Court

Julie R. 3eJmort
Judge
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On February 9, 2012, the Plaintiffs published a notice in the Monroe County Beacon

again declaring that the reserved royalty interest of the Defendants was abandoned and

vested in the Plaintiffs. This publication was made pursuant to the current versian of R.C.

5301.66.

On March 14, 2012, the Piaintiffs filed another Affidavit of Abandonment again

declaring that the reserved royalty interest was abandoned and vested in the Plaintiffs.

This second Affidavit was filed purportedly pursuantto the currentversion of R.G. 5301.56.

On April 5, 2012, the Defendants filed their Notice to Preserve Mineral Interests with

the Monroe County Recorder.

As set forth above, there is no dispute as to the facts in this case. The Plaintiffs are

asking the Court to declare that any royalty interest of the Defendants in the Property has

been forfeited under the current version of R.C. 5301.56 as well as the version of the

statute as it existed prior to its amendment in 2006. The Defendants assert that their

purported interest is only the right to receive a royalty payment and is not a mineral interest

that can be forfeited under R.C. 5301.56 and that even if it is such an interest subject to

forfeiture, the interest has been preserved by the filing of Defendants' Notice to Preserve

Mineral Interest.

Certain requirements must be met before the Court can find that a party is entitled

to Summary Judgment as a matter of taw_

Civi) Rule 56(C) specifically provides that before Surrmmary Judgment may be

granted, it must be determined that:

Monroe County
Cotnmon Pleas

Court

Julie R. 5elmon
Judge
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(1). No issue as to any material fact remains to be litigated;

(2). The moving party is entitled to judgment as a matter of law; and

(3). It appears from the evidence that reasonable minds can come to but
one conclusion and viewing such evidence most strongly in favor of
the party against whom the motion for Summary Judgment is made,
that conclusion is adverse to that party.

Temple v. Wean United, Inc. , 50 Ohio St. 2d 317 (1977).

The Dormant Minerals Act (" DMA "), as enacted on March 13, 1989, is set forth

below in its entirety:

§5301.56 Mineral Interests in Realty.

(A) As used in this section:

(1) "Holder"means the record holder of a mineral interest, and any person
who derives the person's rights from, or has a common source with, the
record holder and whose claim does not indicate, expressly or by clear
impfication, that it is adverse to the interest of the record holder_

(2) "briliing or mining permit" means a permit issued under Ghapter'45(39.,
1513. , or 1514. of the Revised Code to the holder to drill an oii or gas well
or to mine other minerals,

(B)(1) Any mineral interest held by any person, otherthan the ownerof the
surface of the lands subject to the interest, shall be deemed abandoned
and vested in the owner of the surface if none of the foilowing applies:

(a) The mineral interest is in coal, or in mining or other rights pertinent to
or exercisable in connection with an interest in coal, as described in
division (E) of section 5301.53 of the Revised Code.

(b) The mineral interest is held by the United States, this state, or any
political subdivision, body politic, or agency of the United States or this
state, as described in division (G) of section 5301.53 of the Revised Code_

(c) Within the preceding twenty years, one or more of the following has

Monroe CouRty
Commorn Pleas

Court

JulieR. Selmon
Judge
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occurred:

(i) The mineral interest has been the subject of a tifie transaction that has
been filed or recorded in the ofFce of the county recorder of the county in
which the lands are located;

(ii) There has been actual production or withdrawal of minerals by the
holderfrom the lands, from lands covered by a leaseto which the mineral
interest is subject, fron'rn a mine a portion of which is located beneath the
lands, or, in the case ofoif orgas, from lands pooled, unitized, orincluded
in unit operations, under sections 1509.26 to 1509.28 of the Revised
Code, in which the mineral interest is participating, provided that the
instrument or order creating or providing for the pooling or unitization of
oil or gas interests has been filed or recorded in the office of the county
recorder of the county in which the lands that are subject to the pooling or
unitization are located;

(iii) The mineral interest has been used in underground gas storage
operations by the holder;

(iv) A drilling or mining permit has been issued to the holder, provided that
an affidavit that states the name of the permit h,oider, the permit number,
the type of permit, and a legal descrigtion of the lands affected by the
permit has been filed or recorded, in accordance with section 5301.252
[5301.25.2] of the Revised Code, in the offfice of the county recorder of the
county in which the lands are located;

(v) A claim to preserve the mineral interest has been filed in accordance
with division (C) of this section;

(vi) In the case of a separated mineral interest, a separately listed tax
parcel number has been created for the mineral interest in the county
auditor's tax list and the county treasuret's duplicate tax list in the county
in which the lands are located.

($)(2) A mineral interest shall not be deemed abandoned under division
(8)(1) of this section because none of the circumstances described in that
division apply, until three years from the effective date of this section.

(G)(1) A claim to preserve a mineral interest from being deemed
abandoned under division (8)(1) of this section may be filed for record by

Monroe County
Common Pleas

Court
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its holder. Subject to division (C)(3) of this section, the claim shall befiled
and recorded in accordance with sections 317.18 to 317.201 [317.20_1]
and 5301.52 of the Revised Code, and shall consist of a notice that does
all of the following:

(a) States the nature of the mineral interest.claimed and any recording
information upon which the claim is based;

(b) Otherwise complies with section 5301.52 of the Revised Code;

(c) States that the holder does not intend to abandon, but instead to
preserve, his rights in the mineral interest.

(C) (2) A claim that complies with division (C)(1) of this section or, if
applicable, divisions ( C)(1) and (3) of this section preserves the rights of
all holders of a mineral interest in the same lands.

(C)(3) Any holder of an interest for use in underground gas storage
operations may preserve the holder's interest, and those of any lessor of
the interest, by a single claitn, that defines the boundaties of the storage
field or pool and its formations, without describing each separate interest
claimed. The claim is prima facie evidence of the use of each separate
interest in underground gas storage operations.

(D)(1) A mineral interest may be preserved indefinitely from being deemed
abandoned under division (B)(1) of this section by the occurrence of any
of the circumstances described in division (B)(1)(c) of this section,
including, but not limited to, successive fiiings of claims to preserve
mineral interests under division (C) of this section.

(D)(2) The filing of a claim to preserve a mineral interest under division (C)
of this section does not affect the right of a lessor of an oil or gas lease to
obtain its forfeiture under section 5301.332 [5301.33.2] of the Revised
Code.

HISTORY: 142 v S 223. Effective Date: 03-22-1989

The currentversion of the Dormant Minerals Act, amended effective June 30, 2006,

s virtually identical to the previous version set forth above, with the exception that a

Monroe County
Common Pleas

Court
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"notice° requirement (ORC §5301.56[Ej) has been added, whereby the surface owner of

the land subject to the Severed Mineral Interest may utilize a statutory process of

abandonment. That process requires the surface ownerto give notice, (by certified mail,

if possible, or by pubiication) of the intent to have the mineral interest abandoned, to the

"holder° of the mineral interest or each holder's successors or assignees "before the

mineral interest becomes vested" in the surface owner. (ORG 5301.56[E]). The surface

owner (after thirty, but not more than sixty days) then files an Affidavit of Abandonment

putt'ing on record the fact that none of the savings conditions outlined in ORC §5301.56(8)

have occurred, and therefore the interest is deemed abandoned_ The surface owner must

then wait an additional thirty (but not more than sixty) days, and if nothing is filed under

ORC §5301.56(H), the surface owner may send a letter to the recorder instructing him/her

to note on the "Reservation Deed" that the interest has been abandoned.

By its very terms, and in comparison with the current version of the DMA , the

previous version of the DMA was self-executing in the sense that nothing was required of

the surface ownerbefore themineral interestwas deemed abandoned, exceptto show that

none of the savings conditions set forth in paragraphs/subparagraphs

(B)(c)(i)(ii)(iii)(iv)(v)(vi) had occurred within "the preceding twenty years...". The only other

qualifications to have the mineral interest deemed abandoned was that the mineral interest

could not involve coal (B)(a) and was not a mineral interest "held by the United States, this

state, or any political subdiv'tsion..." (13)(b). The previous version of the DMA also provided

that no mineral interest could be deemed abandoned based upon the absence of the

]Vinnroe County
Common Pleas

Court

.]ulieR. Seimon
Judge
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savings conditions set forth in (B)(1) until three years from the effective date of the law

(8)(2).

Defendants assert that the Severed Mineral Interest that is the subject of this action

"is not a'mineral interest' as contemplated by the statute and therefore the Plaintiffs have

no right to ask the Court to declare the [abandonment] of this right under the Dormant

Minerals Act."

This Court addressed the very issue of whether a royalty interest is subject to the

provisions of the previous version of the Dormant Minerals Act in Cyril T. Surkhart v.

George A, Burkhart, Monroe C.P. CVH 92-278. The Defendants in Burkhart argued that

because the statute does not provide a definition of "mineral interesY', the statute, if read

as a whole, should preclude the abandonment of a royalty interest. This Court explicitly

rejected that argument, holding "[tjhe Court finds that the oil and gas rights, including the

royalty interest, in and under the real estate described in Paragraph 1 of the Complaint [...]

are owned by the Plaintiffs and that any interests of the Defendants have been abandoned

pursuant to the Dormant Minerals Act (ORC 5301.56)." Cyrr! T. Burkhart v. George A.

Burkhart, Monroe C.P. CVH 92-278 at 1.

In this case, Defendants claim that "tthere is clearly a difFerence between a right to

receive a royalty payment and an actual mineral interest in property." Plaintiffs agree that

there is a difference, however, a royalty interest remains an interest in realty until the

minerals are removed frorn the ground and materialized as personal property. See 68

O.Jur 3d, Mines and Minerals, Section 8.

Mnnros Counry
Common Pleas

Couzf

Julie R. Selmon
Judge
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This Court f nds that the issue of whether a royalty interest may be extinguished by

the previous version of the DMA has been previously decided by this Court and that

decision is favorable to Plaintiffs' position and contrary to Defendants' argument.

Additionally, the Court further finds that a royafty'interest is subject to abandonment

under the current version of the Ohio Revised Code §5301.56.

More specifically, the current version ofthe Dormant Minerals Act, added a definition

of "Mineral lnterest". ORC §5301.56(A)(3) provides:

"Mineral Interest" means a fee interest in at least one mineral regardless
of how the interest is created and the form of the interest, which may be
absolute or fractional or divided or undivided.

This Court finds that the definition of a"Mineraf Interest" includes an oil and gas

royalty interest, as a royalty interest remains an interest in realty untii the minerals are

removed from the ground and materialized as personal property. See 68 O.Jur 3d, Mines

and Minerals, Section B.

Moreover, the Buegel Court noted that "[aJn oil and gas'royalty' has been described

as that fractional interest in the production of oil and gas that was created by the owner of

land, either by reservation when the mineral lease was entered into, or by direct grant to

a third person." See Buegel v. Amos, 1984 WL 7725 (7" District, 1984), citing 38 American

Jurisprudence 2d 670, Gas and Oil, Section 169.

Because a royalty interest is a€ractional interest of the oil and gas estate, this Court

finds that such an interest falls within the definition of "Mineral Interest" outlined by ORC

Monroe County
Common Pleas

Court
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§5301.58(A)(3).

In the present case, the Court finds that the undisputed facts of this case reflect that

during the twenty (20) year period immediately preceding every date in which the previous

version of ORC §5309.58 was effective, none of the savings conditions outlined by ORC

§5307.56(8) [quoted abovej occurred to keep the Severed Mineral Interest from being

deemed abandoned. Defendants are unable to show any evidence to the contrary. The

Severed Mineral was then deemed abandoned as of March 93, 1992, aliowing forthe three

year grace period. Accordingly, the Court finds that the Defendants no longer have any

right, title or interest in and to the mineral estate under Plalntiffs' property.

i=urfhermore, notwithstanding the above analysis, this Court further finds that the

amended version of the DMA (effective after June 30, 2006) also operates to exfinguish

Defendants' interest. As outlined above, the amended version of Ohio Revised Code

§5301.56 added a notice requirement. The amended version provides that the holder of

a Severed Mineral Interest may file a claim at some point after he receives a notice of

abandonment to stop the statutory process_ See ORC §5301.56(H).

More specifically, Ohio Revised Code §5301.56(H)(1) provides:

If a holder or a holder's successors or assigns claim that the mineral
interest that is the subject of a notice under division (E) of this section has
not been abandoned, the holder or the holder's successors or assignees,
not later than sixty days after the date on which the notice was served or
published, as applicable, shall file in the office of the County Recorder of
each County where the land that is subject to the mineral interest is
located one of the following:

(a) A claim to preserve the mineral interest in accordance with division (C)

Monroe Caunty

Common Pleas
Court

Julie R. SeEmon
Judge
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of this section;

(b) An affidavit that identifies an event described in division (B)(3) of this
section that has occurred within the twenty years immediately preceding
the date on which the notice was served or published under division (E)
of this section.

The holder orthe holder's successors or assignees shall notify the person
who served or published the not3ce underdivisi4n (E) of this section of the
filing under this division.

Accordingly, this Court finds the if a severed interest holder files a notice under

paragraph (H) above, the landowner's statutory remedy to abandfln a Severed Mineral

Interest has been exhausted, requiring the filing of a lawsuit. At that point, the severed

interest holder must be required to show why the severed interest has not been

abandoned. A preservafion notice itself cannot be the basis for establishing that the

mineral interest has not been abandoned. The holder must show the existence of one of

the savings conditions under ORG §5301.56(B).

Again, the Court finds that Defendants in this case have not shown that existence

of any of the savings conditions provided for in ORC §5301.56(B).

Accordingly, the Court finds that the Severed Mineral Interest in the within case is

hereby deemed abandoned under the current version of the Dormant MineralsAct as well.

13ased on all of the foregoirig, the Court finds that no genuine issue of material fact

exists in the within maiter and Plaintiffs are entitled to judgment as a matter of law under

both the prior and current version of the Dormant Minerals Act, Ohio Revised Code

§5301.56.
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PlaintifFs' Motion for Summary Judgment is granted. The Clerk shall note the same

on both the Reservation Deed (Volume 123, Page 186, Deed Records of Monroe County,

Ohio) and the Claim to Preserve (Monroe County, Ohio Official Records, Volume 217,

Pages 263-265).

Costs assessed in full to the Defendants_ Judgment granted the Clerk of Courts to

IvEonroe County
Common Pleas

Court

Julie R. Selmon
Judge

collect on her costs.

IT IS SO ORDEI2ED.

Copies to. Craig E. Sweeney, Esquire
Stephen R. McCann, Esquire

C: 1 General Entri2s l
marty - dennis entryonSummaryJudgmentMotions
April 10, 2013 (2:38PM)Jay
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ERNEST SBAPINON et -g.t : . ; ; . ^
JOURNAL ENTRY GRANTING

Plaintiffs PLAINTIFFS' MOTION
FOR SUMMARY JUDGMENT

vs_ AND OVFRRULING DEFENDANTS'
MOTION FOR SUMMARY JUDGMENT

JAY HOUSEHOLDER SR et al

Defendants

Case No. 12CV226

This case arises as a dispute over the ownership of the mineral, oil. Us, etc rights of

certain real estate (hereinafter referred to as the "subject real estate"). The parties have entered

into stipulations of fact which resolve the factual issues, and both the plaintiffs and defendants

have filed motions for summary judgment. The Court, therefore, considers each parties motion

in accordance with Civil Rule 56 and the standard required by said rula and the case law

applicable thereto.

The partfes stipu late that plaintiffs are the owners of the entire surface of the subject real

estate of approximately 118 acres but dispute the ownership of the mineral, oil and gas rights,

Three issues are addressed by theparties in their motions forsummary judgment as being

dispositive of the issues of ownership of the mineral, ofl, eas, etc, underlying the subject real

estate, and the Court addresses each issue as follows:

Issue #1 is the interpretation and meaning of the following clause (hereinafter referred

to as the reservation clause with limitations) which is included in plaintiffs' deed to the subject
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real estate as conveyed to the plaintiffs from Elva Lawrence and Alma Lawrence by warranty

deed recorded at Deed Volume 542, page 515 (dated April 9, 1976), to-wit:

EXCEPTING AND RESERVING atl the coal, oil and gas and other minerals in,
on and under said premises, with all the mining rights necessary and incident
thereto. And furtlier the right to mine and remove the said coal and to make all
the necessary openings and entries in doing so, with the further right to erect all
ventilation and other necessary openings in mining and removing said coal
therefrom, with the furtber right to erect and construct tipples and tracks and other
structures on the land. And also the right to drill and operate for oil and gas on
said premises, with all the rights neeessary and incident thereto.

These exceptions and reservations are limited to those property rights which have
been excepted and reserved in Grantors' chain oftitle.

Issue #2 is the application of ORC§5301.56, the Dormant Minerals Act of 1989, as it

existed prior to 2006 (hereinafter referred to as the "DMA of 1989"), and whether said DMA

of 1989 was self-executing as to the abandonment of mineral, oil, gas, etc. rights which had

been reserved under reservation clauses included in deeds conveying title to real estate.

Issue #3 is the application of ORC§5301.56, the Dormant Minerals Act of 2006, as it

currently exists after having been amended by the legislation in 2006 (hereinafter referred to as

the "DMA of 2006"). Said DMA of 2006 is very similar to the DMA of 1989 but includes

notification actions to be taken by the surface owner of the real estate in order to effectuate the

abandonment of dormant mineral rights.

Plaintiffs chain of title and the subject reservations contained therein are not at issue.

For ease of analysis the plaintiffs rcfer to mineral rights in their chain of title in two manners,

to-wit:

(1) the one-half "transferred minertil rights" as relates to the conveyance from

the Estate ofJ H Lawrence of a 114 interest to his daughter, Elva L Lawrence, and
of a 1/4 interest to his daughter, Alma J Lawrence (Certificate of Transfer

Volume 213, page 252, on August 9, 1946) and, thereafter, from Elva L
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Lawrence and Alma J Lawrence to plaintiffs (Warranty Deed Volume 542, page
515, on August 9, 1976). 5aid Certificate of Transfer (Volume 213, page 252)

contains no mineral reservation cJause.

(2) the one-half "reserved mineral interest" as relates to the conveyances from
the estate of J H Lawrence of a 1/4 interest to his daughter, Chellissa Swickard,
(Certificate of Transfer Volume 213, page 252) and of a 1/4 interest to his
daughter, Jetta Househoider, (Certificate of Transfer Volume 213, page 252).
The Certificate ofTransfer contains no mineral reservation clause. However, the
subsequent conveyance from Chellissa Swickard (Volume 349, page 384) to Elva
Lawrence and Alma Lawrence, as well as the subsequent conveyance from the
heirs of.Ictta Houscholdcr (Volume 283, page 213 and Volume 2$3, page 209)
to Elva Lawrence and Alma Lawrence do eontain "coal, oil, gas and other

minerals" reservations, to-wit:

EXCEPTINC'x AND RESERVING all the coal, oil and gas and other minerals in,

on and under said premises, with all the mining rights necessary and incident
thereto. And further the right to mine and remove ttte said coal and to make all
the necessary openings and entries in doing so, with the further right to erect all

ventilation and other necessary openings in mining and removing said coal
therefrom, withthe furtherrightto erect and construct tipples and tracks and other
structures on the land. And also the right to drill and operate for oil and gas on

said premises, with all the rights necessary and incident thereto,

As to Issue #1, ihe Court finds that the excepting and reserving clause with limitations

contained in plaintiffs' deed from Elva L Lawrence and Alma J Lawrence (the grantors)(Deed

Volume 542, page 515, dated Apri19,1976) is not effective to have reserved the mineral rights

as to the referenced "one-half transferred riahts". The Court finds that the language in said

excepting and reserving clause is clear and unambiguous and clearly states that:

These exceptions and reservations are limited to those propertyrights which have
been excepted and reserved in Grantors' chain oftifile.

Thus, this limitation clause is clearly a part of and related to the claimed excepting and

reserving clause. There were no mineral rights reservations contained within the grantors' chain

of title when conveyed from the Estate of J. H. Lawrence to Elva L. Lawrence and Ahna J.

Lawrence, nor were there any conveyances ofsaid mineral rights from Elva Lawrence and Alma

----- -----------
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Lawrence prior to their conveyance to the plaintiffs on April 9, 1976. Therefore, by the clear

wording of said conveyance there were no mineral rights reserved, as there were no property

rights excepted and reserved within the chain of title when conveyed to the plaintiffs.

Plaintiffs are, therefore, found to be the owner of the "one-half transferred mineral

rights°".

As to Issue #2, the Court finds that the DMA. of 1989 is applicable to the issue of the

ownership of the "one-half reserved mineral interest", that by the clear wording of said DMA

of 1989 (§530I.56(B)(1), as highlighted below) said statute was self-executing and that under

the facts as stipulated in this case the excepting and reserving clause contained within plaintiffs'

chain of title is not now effective having been abandoned by inaction as contemplated by said

statute.

The Court finds, therefore, that by virtue of the application of the DMA of 1989, the

plaintiffs are the owner of the "one-half reserved mineral interest".

Said DMA of 1989 states, in pertinent part as follows:

§5301.56(B)(1) Any mineral interest held by any person, other than the owner of
the surface of the lands subject to the interest, shall be deerraed abandoned and

vested in tke owner of the surface, if none of the following applies:

(a) The mineral interest is in coal, or in mining or other rights perlinent to or
exercissble in connection with an interest in coal, as described in division (E) of
section 5301.53 of the Revised Code.

(b) The mineral interest is held by the United States, this state, or any political
subdivision, bodypolitic, or agency of the United States or this state, as described

in division (G) of section 5301.53 of the Revised Code.

(c) Within the preceding twenty years, one or more ofthe following has occurred:

(i) The mineral interest has been the subject of a title transaction
that has been filed or recorded in the office of the county recorder
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of the county in which the lands are located;

(ii) There as been actual production or withdrawal of minerals by
the holder from the lands, from lands covered by a lease to which
the mineral interest is subject or, in the case of oil or gas, from
lands pooled, unitized, or included in unit operations, under
sections 1509.26 to 1509.28 of the Revised Code, in which the
mineral interest is participating, provided that the instrument or
order creating or providing for the pooling or unitization of oil or
gas interests has becn filed or recorded in the office of the county
recorder of the county in which the lands that are subject to the
pooling or unitization are located;

(iii) The mineral interest has been used in underground gas storage

operations by the holder.

(ii±) The drilling or mining permit has been issued tb the holder,
provide that an afridavit that states the name of the permit holder,
the pennit nurimber, the type ofpermit, and a legal deseription of the
lands affected by the per'mit has been filed or recorded, in
accordance witla section 5301.252 of the Revised C4de, in the
offiee of the county recorder of the county in which the lands are

located.

(v) A claim to preserve the interest has been filed in accordance

with division (c) of this section.

(vi) Tn the case of a separated mineral interest, a separately listed
tax parcel number has been created for the mineral interest in the
county auditor's tax list and the county treasurer's duplicate tax list

in the county in which the lands are located. [Emphasis added]

Subsequent to the conveyance by Elva Lawrence and Alma Lawrence to the plaintiffs

(dated April 9,1976), on March 17,1978, Elva L Lawrence and Alma J Lawrence executed an

oil and gas lease as lessors to Beldon and Blake Corp (Lease Volume 54, page 710); however,

no activity was ever commenced.

Also, subsequent to the conveyance by Elva Lawrence and Alma Lawrence to the

plaintiffs (dated Apri19, 1976), on July 12, 1979, a Certifi cate of Trans fer was recorded from
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Elva Lawrence to Alma Lawrence (Volume 588, page 284) purporting to transfer the subject

real cstate but also containing the same exception and reserving elause previously referenced.

Neither the mineral lease to Belden and Blake Corp, nor the Certificate of Transfer

(Voluine 588, page 284), are activities which under the statute prevent the abandonment of said

mineral interests. No activities were ever commenced under said oil and gas lease. The

Certificate of Transfer was executed subsequent to the conveyance of the subject real estate to

the plaintiffs (therefore there was no interest to be transferred) and, further, the Certificate of

'Transfer specifically contained the same previouslyxefereneed excepting and reserving clause,

so even had it been effective, it would not have been a title transaction of which the mineral

interest had been the subject.

rurther, even had the oil and gas lease (dated March 17, 1978) or the Certificate of

Transfer (dated July 12, 1979) been considered as such a title transaction, the twenty year period

of inactivity would have run, at the latest, on July 13, 1999, prior to the effective date of the

DMA. of 2006 and subsequent to the effective date of the DMA of 1989 whieh, including the

three (3) year grace pcriod, is March 22, 1992, Thus, the mineral rights vested in the surfaee

owner on or before July 13, 1999.

Said statute (DMA of 1989) is found to be self-executing upon the happening of the

actions stated therein and no action on behalf of the plaintiffs was necessary to effectuate the

abandonment. None ofthe provisions listed in §5301.56(B)((1)(a)-(c) applies to the facts in this

case.

Plaintiffs are, therefore, found to be the owner of the "one-half reserved mineral

interest".
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As to Issue #3, the Court finds that the issues inthis case have been deterrnined as stated

in the findings under Issue #1 and Issue #2, and that Issue #3, the DMA of 2006, is not

applicable to this matter but rather the DMA of 1989 is determinative. Further, the Court finds

that the DMA of 2006 is not retroactive but applies only prospectively in accordance with

ORC§ 1.48 as the same was not "expressly made retroactive" as is required under said statute.

The Court finds, based upon the pleadings, all matters in the court file and affidavits

timely filed in this action, that there is no genuine issue of material fact and, reasonable roinds

can come to but one conclusion even when viewing the evidence most favorably in favor of the

defendatit, and that conclusion is adverse to the defendant, and plaintiffs are entitled to

judgment as a matter of law, and the Court hereby GRANTS summary judgment in favor ofthe

plaintiffs.

The plaintiffs are found to be the owner of the mineral rights underlying the subject real

estate, and title to the same shall be quieted in favor of the plaintiffs,

Further, based upon the above, the defendants' motion for summary judgment is hereby

OVEItIZCl'LED.

The Court is aware that this ruling has the effect of finding that many excepting and

reserving clauses in current deeds actually may be of no effect, in that they do not except or

reserve the mineral rights and, thus, surface land owners may actually also be owners of the

mineral rights as regards minerals underlying the surface lands, not withstanding an exception

or reservation of mineral clause included in the deed conveying the real estate to the surface

owner; however, that is the clear intent of the legislators in their enactment of the DMA of

1989, as well as the DMA of2006. The function of the Court in this matter is to interpret and
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apply the law as enacted by the legistature as there was no challenge to the statute itself

The plaintiffs shall prepare any documents necessary for recording and quieting

plaintiffs' mineral interest.

THIS IS A FINAL APPEALABLE ORDER AND THERE IS NO JUST CAUSE FOR

DELAY,

,I ac g Davicl E I1 ici.on

cc:

Clinton G Bailey Esq
Brandon Cogswell Esq
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1N 'f1-1I: COURT O1"COMMON PLrAS OF JCFFI;RSON COUNT( OH1O

DAN L SWARTZ et al
'J'OURNAL ENTRY GRANTING

Plaintiffs PLAINTIFFS' MOTION
FOR SUMMARY JUDGMENT

vs- AND OVERRULING DEFENDANTS'
MOTION FOR SUMMARY JUDGIviENT

JAY HOUSEHOLDER SR et al
Case No. 12CV328

Defendants

This case arises as a dispute over the ownership of the mineral, oil, gas, etc rights of

certain real estate (hereinafter referred to as the "subject real estate"). The parties have entered

into stipulations of fact which resolve the factual issues, and both the plaintiffs and defendants

have filed motions forsummary judgment. The Court, therefore, considers eachparties motion

in accordance with Civil Rule 56 and the standard required by said rule and the case law

applicable thereto.

The parties stipulate that plaintiffs are the owners of the entire surface of the subject real

ostate of approximately 71.8 acres but dispute the ownership of the mineral, oil and gas rights.

The plaintiffs contend that they are the owner of the oil and gas (the "mineral interest")

rights as they are the surface owner of the real estate and, that by virtue of ORC§5301.56, the

Dormant Minerals Act of 1989 (hereinafter the "DMA of 1989"), they are vested with said

mineral interest by operation of law.

Theplaintiffs additionally contend that they are the owner of the mineral rights by virtue

of ORC§530I .56, the Dormant Minerals Act of 2006 (hereinafter the "DMA of 2006")
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The defendants contend that the DMA of 1989 did not divest them ofthe mineral interest

and, secondly, that they had preserved their mineral interest in accordance with the DMA of

2006.

Two issues are addressed by the parties in their motions for summary judgment as being

dispositive of the issues of ownership of the mineral interest underlying the subject real estate,

and the Court addresses each issue as follows:

Issue #1 is the application of ORC§5301.56, the Dormant Minerals Act of 1989, as it

existed prior to 2006 (hereirtafler referred to as the DMA of 1989), and whether said DMA of

1989 was self-executing as to the abandonment ofmineral, oi8, gas, etc, rights which had been

reserved under reservation clauses included in deeds conveying title to real estate.

Issue #2 is the application of ORC§5301.56, the Dormant Minerals Act of 2006, as it

currently exists after having been amended by legislation in 2006 (hereinafter referred to as the

DMA of 2006). Said DMA of 2006 is very similar to the DMA of 1989 but includes

potification actions to be taken by the surface owner of the real estate in order to effectuate the

abandonmcnt of dormant mineral rights.

Plainiiffs chain of title and the subject reservations contained therein are not at issue.

The Court finds the following facts have been established by the parties stipulation and

the documents which have been properly submitted by the parties:

As Regards the 1946 Reservation of the Mineral Interesi:

On August 30, 1946, Elva L. Lawrence, Alma J. Lawrence, Chellissa Swickard, Walter

Swickard, Jetta A. Householder, and Arthur L. 1-Iouscholder (the "reserving parties"),

transferred the property to Cleve Landis and Marie Landis, husband and wife, by Warranty
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Deed recorded September 12, 1946, at Volume 214, page 127, of the Official Records of

Jefferson County, Ohio, reservingthemineral interest to themselves (the "reserving deed"), (See

Stip., ¶3) The reserving deed conveyed the property with the following limitation:

Excepting and reserving all minerals underlying said premises. This reservation
of minerals includes coal, clay, oil, and gas, and any and all other minerals
whether named herein or not, underlying the above described premises, together
with all inineraI rights incident to the mining and removing or developing said
minerals.

(See Ex. B attached to plaintiff's Complaint)

Defendants claim to own the mineral interest as heirs of the reserving parties based upon

the reserving deed (See Stip, ¶1; Ex,F; Answer¶5). The reserving parties never conveyed the

mineral interest to any of the defendants (nor to anyone else, for that matter) (See Stip. ¶10),

Defendants are, however, the only living heirs of the reserving parties, and so it is believed that

they are entitled to ownership of the mirneral interest if it has not been abandoned by operation

of law (See Stip. ¶¶4, 10). Plaintiffs are the fee owners of the property, which was conveyed

to them by warranty deed without reservations recorded May 8, 2002, at Official Record

Volume 486, page 873 (See Stip,11; Ex,B). If the mineral interest has vested in the surface

owner of the property, it has vested in the plaintiffs (See Stip.11; See Bx. B),

As to Issue #1, the Court finds that the DMA of 1989 is applicable to the issue of the

ownership of the mineral interest, that by the clear wording of said DMA of 1989

(§5301,56(B)(1), as highlighted below) said statute was self-executing and that under the facts

as stipulated in this case the excepting and reserving clause contained within plaintiffs' chain

ofiitle is not now effective having been abandoned by inaction as contemplated by said statute,
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The Court Cnds, therefore, that by virtue of the application of the DMA of 1989, the

plaintiffs are the owner of the mineral interest.

Said DMA of 1989 states, in pertinent part as follows:

§5301.56(B)(1) Any mineral interest held by any person, other than the owner of
the surface of th e lands subject to the interest, shall be deemed abarzdoned and

vested in the owner ofthe surface. if none of the following applies:

(a) The inineral interest is in coal, or in inining or other rights pertinent to or
exercisable in connection with an interest in coal, as described in division (E) of
section 5301.53 of the Revised Code.

(b) The mineral interest is held by the United States, this state, or any political
subdivision, body politic, or agency of the United States orthis siate, as described
in division (G) of section 5301,53 of the Revised Code.

(e) Within thepreceding twenty years, one or more ofthe following has occurred:

(i) The mineral interest has been the subject of a title transaction
that has been filed or recorded in the office of the county recorder
of the county in which the lands are located;

(ii) There as been actual production or withdrawal of minerals by
the holder from the lands, from lands covered by a lease to which
the mineral interest is subject or, in the case of oil or gas, from
lands pooled, unitized, or included in unit operations, under
sections 1509,26 to 1509,28 of the Revised Code, in which the
mineral interest is partlcipating, provided that the instrument or
order creating or providing for the pooling or unitization of oil or
gas interests has been filed or recorded in the office of the county
recorder of the county in which the lands that are subject to the
pooling or unitization are located;

(iii) The mineral interest has been used in underground gas storage
operations by the holder.

(iv) The drilling or mining permit has been issued to the holder,
provide that an affidavit that states the name of the permit holder,
the permit number, the type ofpermit, and a legal description of the
lands affected by the permit has been filed or recorded, in
accordance with section 5301.252 of the Revised Code, in the
office of the county reeordcr of the county in which the lands are

located,
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(v) A claiin to preserve the interest has been filed in aceordance
with division (c) of this section.

(vi) Tn the case of a separated mineral interest, a separately listed
tax parcel number has been created for the mineral interest in the
county auditor's tax list and the county treasurer's duplicaie tax list

in the county in which the lands are located.
[Emphasis added]

Subsequent to the conveyance by Elva Lawrence and Alma Lawrence to the plaintiffs'

predecessor in title (to-wit; Cleve Landis and Maris Landis on August 30, 1946), and on March

17, 1978, Elva L Lawrence and Alina J Lawrence executed an oil and gas lease as lessors to

Beldon and Blake Corp (Lease Volume 54, page 710) for a term oftwenty (20) years; however,

no activity was ever conu-nenced,

Also, subsequent to the conveyance by Elva Lawrence and Alma Lawrence to the

plaintiffs said predecessors in title on July 12, 1979, a Certificate ofTransfer was recorded from

Elva Lawrence to Alma Lawrence (Volume 588, page 284) purporting to transfer the subject

real estate but also containing the same exception and reserving cl.ause previously refereneed.

Neither the mineral lease to Belden and Blake Corp, nor the Certificate of Transfer

(Volume 588, page 284), are activities which under the statute prevent the abandonment ofsaid

rnineral interests. No activities were ever commenced under said oil and gas lease, The

Certificate of Transfer was executed subsequent to the conveyance of the subject real estate to

the plaintiffs (therefore there was no interest to be transferred) and, further, the Certificate of

Transfer specifically contained the same previously referenced cxcepting and reserving clause,

so even had it been effective, it would not have been a title transaction of which the mineral

interest had been the subject.
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Further, even had the oil and gas lease (dated March 17, 1978) or the Certificate of

Transfer(dated July 12, 1979) been considered as such a title transaction, the twenty year period

of inactivity would have run, at the latest, on July 13, 1999, prior to the effective date of the

DMA of 2006 and subsequent to the efffective date of the DMA of 1989 which, including the

three (3) year grace period, is March 22, 1992. Thus, the inineral rights vested in the surface

owner on or before July 13, 1999.

Defendants contention that the twenty (20) year term of the lease caused a tolling of the

twenty (20) year statutory period of inactivity contemplated by the DMA of 1989 is

unpersuasive and not supported by any persuasive authority.

Said statute (DMA of 1989) is found to be self-executing upon the happening of the

actions stated therein and no action on behalf of the plaintiffs was necessary to effectuate the

abandonment. None of the provisions listed in §5301.56(B)((1)(a)-(c) applies to the facts in this

case,

Plaintiffs are, therefore, found to be the owner of the inineral interest.

As to Tssue #Z, the Court finds that the issues in this case have been determined as stated

in the findings under Issue #1, and that Issue #2, the DMA of 2006, is not applicable to this

matter but rather the DMA of 1989 is determinative. Further, the Court finds that the DMA of

2006 is not retroactive but applies only prospectively in accordance with ORC§ 1,48 as the same

was not "expressly made retroactive" as is required under said statute.

The Court finds, based upon the pleadings, all matters in the court file and aff-idavits

timely filed in this action, that there is no genuine issue of material fact and, reasonable minds

caz-i come to but one conclusion even when viewing the evidence most favorably in favor of the
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defendant, and that conclusion is adverse to the defendant, and plaintiffs are entitled to

Judgment as a matter of law, and the Court hereby GRANTS summaiy judgment in favor of the

plaintiffs.

The plaintiffs as owners of the surface are found to be the owner of the mineral rights

underlying the subject real estate, and title to the same shall be quieted in favor of the plaintiffs.

Further, based upon the above, the defendants' motion for summary judgment is hereby

OVERRULED.

The Court is aware that this ruling has the effect of finding that, based upon the DMA

of 1989, many excepting and reserving clauses in current deeds actually may be of no effect,

in that they no longer cxcept or reserve the mineral rights and, thus, surface [and owners may

actually also be owners ot the mineral rights as regards minerals underlying the surface lands,

not withstanding an exception or reservation of mineral clause included in the deed conveying

the real estate to the surface owner; however, that is the clear intent of the legislators in their

enactment of the DMA of 1989, as well as the DMA of 2006. The function of the Court in this

matter is to interpret and apply the law as enacted by the legislature as there was no challenge

to the statute itself,

The plaintiffs shall prepare any documents necessary for recording and quieting

plaintiffs' mineral interest,

THIS IS A FINAL APPEALABLE ORDER AND THERE IS NO JUST CAUSE FOR

DELAY.

cc: ^c gc David l; ^n erson

Clinton G Bailey Esq
Brandon Cogswell Esg
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IN THE COIViPaION PLEAS COURT OF JEFfi'ERtS91^d COUNTY, OHI O

F . ,^

MARKS. RR.OSS, ET AI; ) ORDER GRANTYNG
PLAINTIFF'S MOTION FOR
SIJ164PrIAItY JUDGMENT

Plaintiffs

)
-vs-

)

JEAN YVONNE RUFF, SR, ET AL )

Defendants )

Case No: 12-CV-303

JOSEPH J. BRUZZESE, JR.
JUDGE

FACTS

This case involves issues relating to the title to minerals under a 219.219 acre track of

real estate in Wayne Township, Jefferson County, Ohio. Plaintiffs own the surface and claim all

of the rninerals. Defendants also claim one-half interest in the minerals, The facts are not in

dispute. What is in dispute is the interpretation and application of the Dormant Mineral Act

Statute, Ohio Revised Code §5301.56 and §5301.47.

On May 31, 2013, Plaintiffs filed "Plaintiffs' Motion for Summary Judgment" against all

Defendants.

Plaintiffs own the surface through a series of transactions from November 2, 2002

through February 4, 2003. It is not necessary to track those transactions as it is conceded that

Plaintiffs own the surface. Defendants claim an interest in one-half of the oil and gas rights

through a 1924 reservation by tlie ancestors of Defendants. Defendants claim that interest by

inheritance. That reservation reads:

"Said grantors for themselves and their heirs and assigns do hereby except
and reserve % interest in all oil and gas in and underlying said premises."

printed SPptcmbzr F2,2(1!7 fromkrossav-ruff gsagel

APPENDIX PAGE 71



EXHIBIT 8

It is clear that there have been no recorded title transfers of the disputed interest since

1942 and there has been no exploration, production, or storage of oil and gas on the premise.

There does exist a separate tax parcel for the disputed interest that was created at some time prior

to February 29, 1960. That tax parcel remains of record today and while the taxes were in

default for some period of time they are now paid in full.

On September 14, 2011; Plaintiffs publisbed their notice pursuant to R.C.5301.56 seeking

to reunite the outstanding one-half interest in the oil and gas with the other half interest and the

surface. On November 14, 2011, Defendants recorded four (4) separate preservation claims.

Plaintiffs claim that Defendants' filing date is one (1) day past the sixty (60) day grace period but

November 13, 2011 was a Sunday and Defendants filed on the first business day thereafter. Their

filing is timely.

On June 30, 2011, Jefferson County filed a tax lien foreclosure on the mineral interest

which, by reason of payment, was dismissed on November 29, 2011.

The aborted mineral tax foreclosure has no bearing on this case. Had the foreclosure been

completed through sale it would have constituted a transfer within the applicable twenty (20)

year period but that did not happen. At oral hearing, Defendant argued that a forfeiture would

have defeated the auditor's lien on the mineral interest. Actually that is not the case. If the

mineral interest reverts to the surface owner it will do so subject to any liens the same as it would

bave with any other transfer. Finally, Defendant c1;3.ims Lis Pendis with respect to the foreclosure

action. Lis Pendis is nothing more than notice of an interest but it is not a listed savings event in

the marketable title act or the dormant mineral act. Perhaps it should be but it is not. For all of

these reasons the aborted tax foreclosure is irrelevant to this case.

MARIi`E+ T.ABLE 'I7fTLE

Plaintiff claims the benefit of the Marketable Title Act beginning at R.C.5301.47. The

parties have argued over whether a certain deed recorded in 1973 at Volume 512 Page 249 or the

printed Scptembar 12, 2013 fromkross-v-ruff page2

Ar"PE DlX PAUGE 72



EXHIBIT 8

deed recorded on May 14,1957 is the "root of title" defined at R.C.5301,47(E). It is actually

irrelevant. The 1957 deed recites the exception and therefore does not convey the interest that

Plaintiff now claims. The 1973 Deed does not recite the exception but the affidavits to preserve

claims filed on November 14, 2011 are clearly within forty (40)"years of that deed and likely

qualify as a R.C.5301.52 notice.

Tlnder the Dormant Mineral Act of 1989 and 2006 a Mineral Interest is deemed

abandoned and vests in the owner of the surface unless one of six saving conditions have

occurred. Ohio Revised Code §5301.56 voids outstanding mineral interest and vests those

interest in the surface owner unless "within the preceding twenty (20) years, one or more of the

following occurred:

"vi" in the case of a separated naineral interest, a separately listed tax parcel number
has been created for the mineral interest in the County Auditor's Tax List and the
County Treasurer's Duplicate Tax List in the County in which the lands are located."

There is a separate tax parcel number for Defendant's interest but it was created outside the

twenty (20) year window. The focus then is upon the words "has been." Those are the same

words used in the other savings events as follows:

"(i) the mineral interest has been the subject of a title transaction....;

(ii) There has been actual production....;

(iii) The mineral interest has been used in underground storage operations by the holder;

(iv) A drilling or mining permit has been issued to the holder..,

(v) A claim to preserve the interest has been filed...

(vi) In the case of a separated mineral interest, a separately listed tax parcel number has

been created..."

Defendants claim that "has been" means that once the tax parcel has been created the

savings event has been satisfied forever without the creation of a new tax parcel every twenty

printed Scptember 12, 2013 Cromkross-v-rnff pagc3
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(20) years. That would seem to make some sense. On the other hand, Defendant's interpretation

of the word "has been" would render irrelevant the "preceding twenty (20) years" window of

R.C.5301.56 so long as a savings event had occurred at any time prior to that. In other words,

once a savings event has occurred it will always be true that it "has been" for all subsequent

years. While that interpretation might make sense with respect to a separate tax parcel, it does

not make sense that once a title transaction has occurred it becomes a savings event forever. Nor

does it make sense that once there was actual production at some point that this savings event has

now occuwred for all time. Similarly, it does not make sense that once the mineral interest has

been used for underground storage at some time that this savings event would remain valid for

all time. The same can be said of a drilling permit that was issued at some time but has not been

used in the past twenty (20) years. Would the fact that a drilling permit was issued at some point

in time remain a savings event for all time. If these interpretations are correct, then there is no

point in having the twenty (20) year window set forth at R.C.5301,56(B)(1)(c).

The Court is then faced with a construction dilemma. Does the Court interpret the words -

"has been" consistently through all savings events making perfect sense iri five but perhaps less

sense in the sixth, or does the Court give one meaning to the words "has been"'in the first five

options and a different meaning to the words "has been" in the sixth.

While creating a new tax parcel number every twenty (20) years does not make a lot of

sense to the Court it might make sense to the legislature. It would appear that the legislature

intended to require an eyent rather than a state of being every twenty (20) years. If it was the

intent of the le-gislature for an event to have occurred every twenty (20) years rather than the

mere existence of a state of being then Plaintiff's interpretation is correct. Had the legislature

intended that the existence of a separate tax parcel during the twenty (20) year period qualify as a

savings event then it would have used some form of the word °`exist" rather than "created". In the

printed Septernbcr 12, 2013 fromkross-v-ruit' page4
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end it is the Court's duty to interpret the statute as written and intended as the legislature rather

than as the Court would have written it.

For all of the reasons set forth above the Court concludes that the legislature intended for

an event to occur every twenty (20) years as a savings event and that no event described in the

six savings events of the statute has occurred within the past twenty (20) years. The previous

outstanding mineral interest is now vested in Plaintiffs as the surface owner under Ohio Revised

Code §5301.56. Plaintiff's Motion for Summary Judgment is sustained,

t

Copies:

Attomey Steven J. Shrock
Attomey John C. Alberti
Court

printed September 12, 2013 frnmkross-v-ruff pagc5
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EXHIBIT 9

FRt7F'O"NT TESTSbIOA1Y ON $EHALF OF
SENATE BST,T. 223 AND fIOLTSTE4^ff_52I..------AlF,. OH%O DOs°tA%IPSTMIdTERA.^ ACT

Ohio presently has a Marketable Title Act, R.C. §53fl1o4T et
seq, fwhica became effective September 29, 1961. It was amended
September 30, 1974 to exclude any right, title, estate or interest
in aaal and coal mining rights from operation of the Act. Section
5301,48 of the Act-ata'tas that a person has a marketable title to an
interest in lana. if he has an unbroken chain of record title i'ox° a
peri.od of not less than 40 years. Chain of title is then defined by
two oiauseg6 the first of which states the case where thaz chain of
title consists of only asiazgle instreainent or transaGtiran and the
second where it congists of two or more instruments or
transactions. The Act presvadesi that the requisite chain of title is
only effective if nothing appears of record purporting to divest the
claimant of the marketable title.

The obvious purpose of the Marketable Title Act in to simplify
land title tzaxasactiora^ by making it possible to determine
marketability tbrougta limited title sreare3tas over some reasonable
period thus avoiding the neceegity of examining the racord back to
the patent for each nova transaction. This is obvicausly a legitimate
and desirable objective but in the absence of specific Btatutrsry^
authority, interests created rreaacl interests appearing in titles prior
to that period would not necessarily be eliminated esnd waulc$
oontinaxe to ^e an imiaerliment to marketability. Marketable Title
A.oto do not cure and validate errors or irregularities in
conveyano.i.ng instruments but bar or eastizsg^.sish interests which have
been created by or result from irregularities in instruments
recorded prior to the period prescribed by the statute and thereby
free present titles from the effect of those instrzxffients. in this
very geaeraLl s"se, the Marketable Title Act is curative in
c2aaraotQr.

Th^ Ohio Marketable Title Act was based on the nodai, Marketable
Titi® Act which was drafted by Professor Lewis M. Siamon and
Clarence B. Taylor as part of the k8iohig$azz research project, a
comprehensive study undertaken to set up standard statutory language
to provide fcar the simplification of real estate conveyances. At
the tine of that study in 1559, there were ten Marketable Title Acts
in affect, including mio3aigan"a. The Michigan Act, which had been
in offe+rot for 15 years and subjected to considerable testing and
^xperians.o®, appeared to be the ^^^t piece of draftsmanship and
exibodied the most practical approach for attaining the desired
objective. The Michigan Act served as the basis for drafting the
model Act. The Ohio Marketable Title Act was the tenth Marketable
Title Act onactad after the Michigan study and wao patterned
clirectly from the model Act.

It is apparent from t3fte 1ogiaZekti^e history of the Ohio
mar7tetabi.e title Act and oza2sooqaent interpretation by courts and
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px-actit.ioners since its enactmer:t that it was the qe.tzara.l izztesrt of
the act t.c apply to mineral inter.esitss except ooal. Siaues and
Talrlcr, in their Moods3. Act, goizatecl out txa.t the single principal
praqa.s.sion in the Y3.arizet.a3ale Titls Act balxic,h makes it ineEfective to
bas doxzaazt xainex^al iaaterests is the provision that the record title
is stabject to such irzterest and riefe.ctrt as are inherent in the
anunizents of which the c.haira of record title is foxvaeti, This
provision is included in the i4aadal :ActN as well as tFxrs Michigan and
Ohio Acts. Prsm zk practical ata.zadpciant, a•'ly reference .fzs the
recorded chain of title to prerriously-crea+tecfl nineraEl interests razag
serve to keep 1r.k.ase iraterests alive. This isau.e was the subject of
Hei€raax^ v. Bradford, 4 O.S. 3d 49 (1983). In that case, the trial
court japheld ths validity of a severed mineral 9.ntegant which *xaa
base.et upoxa trasrsasstions in a chain zef title separate from the title
claiBae+d by the possessor of the surface i,ntereeg> The severeei
mi.axerexl chain, however, contained tra.xxsa.ctiorig recorded during the
40-year pcriud prescribed by the Act aazd the court hsld that
transactions inherent in mw.nia.ents of title during the period
constituted a separate secorj'ni.aabl,e cha.in of title ®.sititled to
protection uaader the ]4ct. The AppeY3.at.e Court raversed in a
rlecisioaz acknowledging the fact that a isreciss r®adinq of the
statute upheld the trial court's decision but relied on legislative
history to the eg£ect that it was+ the intent of the drafters to
extinguish severed, mineral i.nt.erests.

The olxio Suprearis Cnutt overruled the Court of Appeals based upon
a striob reading of the statu.be. F3ue to this obvious limitation in
the Act, recognized by Simes apd Taylor and bigtilighted by F6ei$nsr,
it would appear th,at the oh.io mqmZsetable Title Act is not generally
effective as ameans of alimizxabiug gseverei3 misse9ral interests.

As a general principle, mineral® are not deemed to be eapable of
being abandoned by a axcn-aaser unlesa they are actually possessed.
Ohio 3.s in tta isajxsrity of jurisdictions which hold b2a.at a severed
interest in undeveloped mineralffi does not constitute possession.
Micbiga.n"s legislators reoognized the itxiportaxnce of including
minerals in those defects an+i errors which should be aali-mixaasted by
opera.tioxi of tive and non-use. The Michigan Act and the Piodel. Act
provide ara additional mechanism for thre sliniraatiesu of dormant
mineral iastersautce which, when used in conjusactiosa with the
Marketable Title Act, ia affactive in xaccompllslziai9' tbis go3aZ<
Uasdes the Michigan Art, owners of sevared mineral interests are
retlaaired to file notice ot their wlaiaea of interest within 20 years
after the laat use of the interest. A three-year gxzace period was
prlosrieied for in3.ti.al filing under the Michigan Act, Any ee.vaxed
mineral interest dasoned abandoned or extinguished as a result of tb.e
appliceatissaa of f.hs. Michigan Act vents in the aunsr of the ssearfac$.

The mmajos distinction between the iarrsgaand bill for
consideration by the Ohio legislatu.rs and thee Michigara Act, is thtit
ttxr Ptic3ziga.n Act, zappli®s only to interests in oil and gas. It is
apparent from tbee 1474 aumsndea.an't of the Ohio 87ar8catitable Title Act

-2A
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EXHIBIT 9

that the ohio LeqisZatv.re Ptas deemed it advisable for the Marketable
Title Act to apply to all mineral intarestd except coal. The
proposed Ohio t9orsant. X4in®ra3. Act has been drafted tra conform to the
Ohio Marketable Title Act ard apply to any -zf.neral interest except
ass, interest in coal as defined by i5341.53(E) of the Marketable
Title Act. The proposed Bill, it p+asaed, would have lpad tas the
desired result as stated by the Appellate co9zrt in HeiY'n.er of
terminating unused aineral imt^esto not isrese.xveal hgr oiaerat.ions,

transfers or a filing of zxotice of an intent to preserve interest.

The proposed bill also contains the esss:nt$.al elementfs
secoanmanded by the Nat.3.ona3 Conaerence of Commissioniars on Uniform
State Laws at i't.s annumi conference in Bostoaa in August, 1986, 1
lzve enclosed a copy of the Uniform Dorw.nt Kixaas$al gntrerexts Act
with prefatory notes anri comments for your review.

California, Illinois, Indiana, Michigan, Minnesota, Nebraska,
North carolina, E3ortYt Dabco'ta., oregean, Pennsylvania, South Dakota,
Tannesaee, virqinia, Washington and Wisconsin all have adopted
Doaaaan.h Mineral Acts. All b:nt Pennsylvania, Vir^giaaia and Te.nnessee
have companion Marketable Title pects.

I bslieva that sxnactment of the Dormant Xizaarmi. Act will
encourage the development of taiazerals in ohio which have been
prewionsly ignored due to defects in title. The develop9a+eest of
rninaxals would lead to severaance tax revenues and csihsnce 'k4aa
econciny of areae of th,e state vhicYc may have no other source of

revcuasse production.

I feel that campaxni®a engaged in the c3ave3.opmeznt c,f minerals as
well a.a owners of property subject to title defects not cured by the
PRsrketah.2e Title Aat would benefit from the enactment of thc
prespose'd dormant minerals statptik.

This teastilzony wr" psepared 'amd. presented by William J.
Tay.lor, attorney and #Sartmer in Kiaxcaid, W3.tice & Geyez,
50 North Fourth Street, Zaxesuil,le, Ohio 43701, (614)
454-2591. Mr. Taylor's practice involves aaetexasirre
virseral ti'tle work and his fixaa, represented the prevailing
party in 3fei.Pner v. Braeiford, the leadir4g Ohio Supreme
csaurt saa®aE d.eaf^-w tta t..11+e Ohio Marketable Title Act. He
frs.egaae9ti.y leotixroo and writes articles involving aaineral
title topics, includ.inq "Fraoticxel Mineral TitRia opini.ons"
axad. "Tha Effects of Foreclosing oxt oil and Gas Leases"
published by the Eastern Mineral Law k"qundatiesn. FEa is ea
member of the aD32io State Bar Ama®ciation Natural Rasou-m®s
Coseraittea, the Pedeera.l Bar Association domei.ttas on
Natural Resources, and the Legal Committee of the Ohio Oil
and anas ,'4sseaciation.

m3a
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UN1FO1$ni DORMANT 41INERAL INTfiRESTS ACT

The Gammiteee that acted for the ^e Uniform Dorman,t iitieres4 Inter sts
an. Urnform State Laws in preparing
Act was as falldws:

W. JOEL BLASS. P.Q. Box 160, Gulfpnrt, fiIS 39501, Chairman ^liddlefield

JOHN It. IlenItIEJLLY, Law Revision
^ isison Suite

Road, Pairs Alto. CA 94303. School of Law,
C^WETI L. ANDERSON. University o orth ^ta.

Grand EFrls.s. ND $$20
H$CIIARD J. ^nACY. Supreme

P.O. Box I12 0. ^Taltahasseen FL 32302
82002

xoSxxrA M. MORSE, ^I
GLEE S. SiS9ITFI, P.O. Box 860, Larned, KS 67550

STERL
P1AN ddle6 id ItaadjlPaPd AIto1,eCAin94 43» Relorter^te D-2. 4000
PI9ILLIP CARROLL, 120 East Fa'xurt'h Street, tt e ack, AR 72201,

President (tFlember Ex Officio)
69IL +3. , vers ty af buahigan, Schaal of Lew. Ann Arbor,

NI I 48109. Executlae Director
ROBERT U C^ » t^a ^oor, 50 California Street, Sen Francisco,

CA 94111, Chaix^nari, I7i^risian E(i4lsmber Ex OfS®io)

Review Committee

EB7GENE P. 1410ON3sYa 209 R1dgewaY Road. Lexington, RY 40502, Chai
^r _^man

HENRY M. GRE`TIIEIt, Jlt., Usaiversity of Nebraskg, Cdllege of Lew^,

Lincdln, NE 69583JA6IES N. REEVES, Suite 600, 510 L Street, Ancharage, AK 99501

Adv3aora to Spscd.al. Comm£ttee acx
Uniforua Dormant Minerpl Interests Act

FRANX H. ItaORISON, Americen Ba QAssdeiati eeY £atate Lawyers
LYSIAN A. I'RECOUIlT , me an

kYne1, appxovad copisa 01 0"
of aR Unitormleand Model ,Actne and

Map,>ayytlr%t«r diak^ettaap and cbp
^a

oRlarr printed autter iaaaed by the Conference mny be obtrined frnme

I3ATIONAL CON8BRSNCE OF COMAII8SI4,7NE8S
ON [7NIPORSI STATE LA1®B

045 North uwdpn Avenue, Suite 510
Owmgp, IIt£nda 80611

(312) 921-9710
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FIPdgFf3Rt.t DORMANT MINERAL INTERESTS ACT

PREFATORY NOTE

aimture of mireeral tnterests

TrasasEkctaaans involving minesoi interests may take several
different frsrms. A lease permits the lessee to enter the land
anat remove mfra^^s Ur-a specified period of time; whether a
lease creates a separate title to the reg estat^ varies fxosn state
to statee A pE2flt is an interest in land that permits the owner
of the pmfit to remove minerals; housevem, the profit does eaot
entitle its owner to possession of the laaxd. A fee title or other
iaetezests in rrfinerals may be created by s!uerara^e

A severance of mineral interests occurs where a13. or a

gsoaticm of micaem3 interests scre owned apart from the owners:zip

of the s•m_rface. ^^everaas.ce may occur in one of two ways..
F°trst.a stax°t'w-^ owner who also owns m m3nezal Int^rest may
reserve a,g or gpSrdzazs of the mineral ixcteaest upon transfer of
te ae.^^ace. ln the derad a*oet^eyixsg the ssar#ace of the land to
the buyer, the zellex rasea~sams a mineral iffites°est In som or a31
of the minera:13 bera;v± t?zas aurfa^e Certtdn types of seUers,
suc5, as rai3rouaz ;.c,Psganiesq often ineelus3e a reservatir>n of
mineral interest® as 4t matter of course in a31 deeds.

Second, a person who owns both the surface of the land
and a mineral tntermst may ^+se^rr o&#, or a portion of the aa3^ae^l.
interest to ^.t^eot'^gx° ^aersesxa. tax^aact4ce Is comon In exons
where mdnerals have been recently discovered, because many
landowners wish to cs.pitaize immediately on the speculative value
of the statt^^^acm t°igtflts.

Severed seefsneri3 interests may be eeareied in the ssme
maatreer aaa the surface of the land, that i.ss, In foo simple.
^ toas^ jsza^clictl^sb however, ^. oil and gas right (+^o opposed
mn irsto"st tas raoaffugaciosas minerals) is a nonpesssessuay faatemst
(an itacox°poreaat tgaeseditamerzet).

Potondsl Probiems itzbtiea t^ 1tox°ment Ni^^rolInt®s""

'^rm*nt mineral ftateresta In gesttial, s6ax+d severed mineral
itates"ts in p : way pae"nt diMemition if the owner of
the tnttftst ix missing or unknoemn9 Under tle, ammose lswe a
fee sWptea intez+nt in 7aaact amreot be aax9tzagWabod or abandoned
by nonusedanai ft f+® aasst raamstry to "2***rd or to maixttgdn
atu int ptqmtty rwrsrds In order #^ prou^srs an ownership
Interest tn xdnerAU. Ttaus. It f^ blis that tho Oesty document
^^ ^ fam the ppxta^c record ^ be the ^^.t ^rsit^iy
^^tt^ ifofntered. $+^bseg,uent minea^,,l owrwxss sucts
as t" taeh!* of tta^ OrWud simml OWAmrs OW bO urmanOmOx1

AD.PEN^D
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s,traaut an eagis^^$q^T ^e-ai^xe9ess minte'r^aR 3.nt^ not appear ^^ 'Ot even; record.
be aware of it3 hence their ir^tere sts may

create
Hi r^inerst caasx^ers -e wissing or unZxaoswet, it may

^^fl.ms for ^Y-n's interested in exploring or s^.axsing, because

it meLgr be difficult or imfaassitale to obtain re.gtat ssyto b. sl+s
live9o

abfleg t t
ssite

mineraais, ^rn e^lr^ra^on or r.3+laxang co^sPsn.'^ ^n the
eea9ssitx^' or ,axa.3caxes^rrn ®arrae^°^ if ea^3orat4can or cnintn^ ^rca^^dswith
a^ithoaxt proper 1eases- Sa^r€see o^ra^e8s are s1s^ concerned ^^ al
t^e ownershiP of the mirlerzals k^eneat}^ their ^r^F^'°

interestu^'^s of umi^rier^e^ `s^ct9.oza^thd ^^^ ^ffe^4'^01^ relude ^ forp
dea's3capaeaent of the surface and constitutes a s1gcfifacaut

impairment of raar}setataility°

0, the eati-jer teared m the owner of a dormant aeatmclrsl

tsstLre^st is not ^tx^r^t^d t be may aaot be sut3ject tO
undeveloped rights may n4 aurtaee woupancy, The

loss through ad, possession bygmatest value of a al^at°tnsaat easltt^sa3 ia^terast to the rr^iat^oh oaaY

^sy be its e^'ectca^ 'imp^men^tsselcs to ^ seeu9aleA s.ra
surface

^s^^ ^aldT^a^e v $lcse when a permo

^Taetis^ 3.rat^r^stf r^^Mi
irxt^rest is ^^ $^iE^i^ t® traoe th^
^xi^n ^a^ sasx°ffffi^^ ^as^aa^r m^g^ ^n€1 it i.e^pw
owragrsYai^ o^ a^#La^r f^^ti^ s^^r^s ita t2^^ ^ld tnt^rnst.

^ia^ ^t^r^si^e ^+^ST of 1m^^9 lE#^r^t t^d tit^^s ®€ dorr^^^Y
ai^d f€e^ ^ ^f#^ttv^ ^ne^a+.s ^ 0^
e^tzaera9. ^ter^tso Pta'^'^o ^ ^ ^fl^tt^re 3catersren^®ri in
ndners3 interests t'^ gara^asti,n. and ^^the continesisag oua.niat taetweesa stsinerol and ^ux€s.ee Ixter+ests MsY
be n^e®s^ ira ^o j'^dict€oxss9 l44eare t9^xeo^e-fcs^x^°tt^ of tFz^

states have now enacted sge^ fitatutez^ to oxes^te^ t^rmi^stiota of
the

dormant U&Iaxor^ ^^re^ Msr3z® ^^ titleoAots ^.Pply^gtiao
tw^tsoto

states that
mineral i*txtxtx^ssts

la^ ^ox^^t t3^"^'rat Pro4a1eM t
t^

^a ^tt^r^b^t^tfl t^a ^ ^^ot^^^ ^ ^a ^
^ti.s^^ #$s^t iaaa^t
tg^v^ e^dopt^d ^ nm3.^.e v^^^^3a^ ^^^^ ^3t^^ de^^t^^ ts^lc^se ^€aat^t^teatcr

^^^^^^^ ^^^^^ ^car^^sa d l^stt9fi^^ of t^ ^^
aaiAgNmanyt^^ ^^s^
scl^emes-

^ltD^xs^€^ze^^t. The ^o^as^a law ^a^e^st of ^'barac^r^r^aeent srof
^^ at^fut av^f' in ^^ sir^us^d9 asAs a

^gbE^d re^3*g ^t^1^ mY4g^°^ S.aTte&ests t}Sst gr^ g^^ ^^t^t^^ ^ ta^t subject to ab^doza.mezat A

s^^^ t^ ra^#va^ at^` a I^e^ or profit m^y

But Eas^ t^► fee isat^S^ in ^ ^rflac9ic^.ara^ the swPe aaf
be subject tO a^S^^aa^nt. in ^ 4
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ĝ

t^

the abandoncnent remedy has been bT°adened to exfu d ciaus, are
ts on the basis that these minerals, being ^ hence are

gas righ of an inc°rporaal hereditament, an
owneQ in the form
subject to abandor►acent, e^d by

';Che al^^donment remedy ia limited both in seop
gractical paoof probiems Abandonsaent requirea a difflcult
showtng of intent to abandon; nvnuse af the mineroi interest

alone ia not l u ^ in^^e nm of int8nt to s^^on^ °we e,situativns and shoulcl be retained

the remedy ^t of dormant mineral legi
atong with enavtm

have made nvnuse Of a
YSonuse. A number oofs^^grgA g+ 20 5'ears;^t e baais

miner anterest for a term
conc usiue a evidence Of

ffect

for tarmination of the mineralsc^ ^ period
mekefi nanua8 tor the p
urtent to abandon. es. $ts

The nonuse scheme h.as advantagas ^d d"asadwantaSahment of dvxAnant

on the ;
attraction ia that it

baais of
enables egt proof of intent to

major nonuse
in^° t it

interesta salelYeaassary. ita major drawba ^ d it^ thaxequiree a
abandon is uT^ the record . 1 t alsoregixLreb resort to facta outaida

roceeding to detervdne the fact of nanuse ch P^^ uxPvsea
judi P tezm holding of asineral rlghta for euw311 make
preeludas long-^t. future Priea increaaea that
aa future deve^P ce b^g a eonsers^ationd ®t beevelapeaaent fessible, or aasuran bta will n
organi^zation or subdivider that the arffinerai r1B

exploited. dor9nant
The nonuse concept 5hould be incorporated in any

edminerai gtatute. Even a statute has snscclusiveiy on recoxding.
Iifficat9fln af Land Transfers Actt of a

such aa the Uniiorm SiaaP does not teradi^ in ®sast but whv
(pSLTA) digcuased sotive^^8'itimate miT^
peraop who hea an
through inadvertenoe faila to

found in several
^e^,r^ , J►nother aPPrOs-h aesage of tivae

jurg ons, aa w^ as in EISLTA• ra¢ h a miner kal interast ts
of time after it Is rea:orded, forwithout r+ertordtng- Undex this app

examp 30
extingulmhad a

Years•

certain
unleas

period
dnri.ng thntThaperiod a

virtues of

notice
thisof model

grnasr®e the interest is re^+rded.
that it ®nables cleering of tttla on the ba^ af faate in the

re3°rt to judicial action, ^^dvaast
record and without Ite major age® ar®
M:Ord mIr►

ersl ownership current. ^ ^e the mineraY rights

tlaat it permits att inr^`are owner to pon a puzelg ePec^tive basia and to hold out for n.ufaance^ud g

inde^el9: and it crnateff the pos^bility thatt aotivaly pinadvarteU
rafn®raI r'1;hts ,r^t be lowt througe rights. The pr00`^ding
w no9ice nf intent to praa+ez9'and should be a key elnment In any

qancept is u ^f'^ however'
dormrmt t^

,.-^..^ AF^PEI;!N
: . _. , _ _ ..°
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EXHIBIT 9

Trust for unknown eaineral owners. A quite different
approac tc pratec g the ghts o neral owners is found in a
number of jurdsdictions, based on the concept of a trust fund
created for unknown mineral awners. The basic purpose of such
statutes is to permit development of the minerals even though

not all mineral owners can be located, paying into a trust the
share of the proceeds ssllocable to the absent owners. The
usefulneas of this scheme is limited in ane of the main situations
we are concerned with, which is to enable surface development
where there is no substantial acuineral value. The committee hns
concluded that this concept Is beyond the scope of the dormant
mineral statute, although it could be the subject of a subsequent

aot.

Eseheat. A£ew states have treated dormant minerals as

abandon
^-e-U proPerty subject to eselaeat. This concept ia simiiar

to the treatment given Wsona9 property in the Uniform
Unclaimed Property Act. This approach has the same
shortcomings as the trust for unknown mineral owners.

Constitutiana33iY. Constitutional issues have been raised

concernix̂^g rmtr®
active application of a darmant mineral statute to

ex%stang mineral Interests. The leading case, Texaco v. Short,

454 U.S. 516 (1882), held the Indiana dorm^ nd^a tatutate
constituttonrsi by a narrow 8°4 margin.
provades that a mineral right lapses if it Is not used for a pt

etfod
hat

of 20 years and no raeervation of rights Is reaard^^d^TBAe

tiaye. No prior notice to the mineral enactment during
statute includes a two-year grace pariod after
which notices of preservation of the mineral interest may be

recorded.

A caanab$nation nonû̂ me ^^ ^`y^^ hem such a aachemee wouid
federal due process ^
sat,iafy the due proeesa requirements of the wariaus states Is not
clekir. Comparable dormant mineral legislation has been voided
by several state courts for failnre to satisfy state due process
requirements. Un3foran Iegislation® if it Is to succeed in all
stntes where !t ia enacted, will need to be clearly constitutional

state that
prior no'dee to t$ieminaral owner is most likelyn®cessary of

Lrraf t stetute

A combination of approaches appears to be best for
uniform legislation. The politicu of thteares ofd the p^tiana
yuita intenee in the mineral producing s^as ^

a
.tadte nt It^s at^d be iemamberpedn8 aat the dormant minarals paoa kian
of 1H9LTA tPSis felt to be the ro®st controversial aspoct of that

act.
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EXHIBIT 9

...^

A atatute thaA cambinea a number of riifferent prnotectinns

^ for the mir^eral nwner, bux ihat still enablee terraiaxatio of
dormant mineral r1$hts, 8.s likely to be the moat successful,

Such a combinatiOn may ^so help ensure 4ha con^e drafthstaet te

For ist eof se^Q kable combination ofthe aet from state to state. ea s
deueloped by the comtlittee dicti,ons sesth + K^
the most widely accepted approaches found in 1uria rior notice

t existiang dor^ngnt mineral legislatian, tagethcr with P

proxeetion for the mineral owaxe •

the surface owner may h^B an
nder the draft HxatuEe eUnderacELon to terminate a mineral interest ttaat has been darmant for

20 yerrs, provided the record also eridences no activity
involving the roineral inter^ast during xlxat perind, the owner of
the mineral. intereat fails to 'reaord a notice of intent to preaarveand no ta^rea are paid on

the mineral 9nteresE within that ^oz3nd d , . To ProLeCA the r2ghts of0
the mineral intereet wtthin that p h^dQarterece faila to

} a durmant mineraY owner who thxoug ayment af the
this remedyreoord. tlte statute enablea iate ^ c^^^e u^ypanngrt

however, if the mineralYitigatiOxa e spanaes rncur^ed by to^er,

is not avatlsble to the mineral q^ cax9 ffi.e., there
te^t has b^r^ dormant for more th^ of esYy 'idrad affect$ng^

ording
h^ been ao use, taxatian, or rec ^yid8a a tWOyear
the minerals for tbat perlod). The statute p
grace perlod for owners of mineral intereests to recrsrd a not4a^a off

inten.t to prederve interests that would be imme(natelq ar within

ral
a short perl4d afffecte8 by emactment of the stataxto. ®

min

xhig procedure w^^^ ^^.^ ^s& cV sn ;na e bur eneon
interests are pxotecEed, te^ans wi11 help ensure
marketabilitiv. The ^1°L1ft'atinn Of P^ of the statute.

the fatrrir.as, as we11 as Llt6 aonstitudona]it to real pmgerEy

The comaYi"ktee believes that ®learixA$ title
shoald not be an end in itaelf and shculd not be achieved at the

espenae of a minnralint reatenvas ne^ ted andQrat
resents a substantia7 investment. The

^te^st ` ln ^y asea the
h^$^yed for and repobjecEive fe ta clear title of xaorthlesg mineral internsts and

'Out&+n thAe philoeoplay^clt an one cares. The draft statute

embodies s

. ,_
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UNIFORM DdSRRIANT MINERAL INTERESTS ACT

SECTION 1. STATEi^1ENT OF POLICY.

(a) The public policy of this State is to enable and

encourage marketability of real property and to mitigate the

adverse effect of dormant mineral Interests on the fall use and

development of both surface estate and mineral interests in real

property.

(b) This [Act] shall be construed to effectuate its

purpose to provide a means for termination of dormant mineral

interests that Impair msrketability of real property.

COhI6tENT

This section is a legislative finding and deciaration of the
substant9al interest of the state In dorcaant °dneral legislation.

SECTION 2. DEFINITIONS.

As used in this [Act]:

(1) "Niineral interest" means an interest in a mineral

estate, however created and regardless of form, whether

absolute or frnctionsl, divided or undivided, corporeal or

incorporeal, inciuding a fee simple or any lesser 3nterest or any

kind of royalty, produetion payment, executive right,

nonexecutive right, leasehold, or )ien, in minerals, regaadless of

character.

(2) "r8nerala" includea ges, oil, coal, other
gaseous,

iiquid, and solid hydrocarbons, oil shale, cement materisl, sand

eAd gsavel, road material, building itone, oY ►emical substsnce,

gemsstone,
metsllic, ffssionalble, and noniies#bnable

ores. colloidsl

6

W+c4 C: . . .: -
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EXHIBIT 9

sieaea and other pothermal resonrce, and anp
•

and other c1aY the
subatance defi.ned as a mineral by e law of ttr39 State

coni198ENT

taons in this sectlon are b^dlp drafted to
The defini` nexals sxGd raineral interesta.

incgude all the varxous forus and nonfugacious, as
not well as

distin^sh
A"his tncludes bath minerals. The Act riaes yn^erala
organ5c end inor >^•on thc^ character. but traats all

sanang ra3nerals
tha same. araBTaf°h (1) includes bathhens

The referance to Itens in voAuntary gnd involuntary,
Wactual. be noted that the

nollw
cantractval and d mtneral nt rests. lt Bneralshauld IavFS governinB
mn ^nerals ^, be subfeet to B ^^r^^

af xamPle a^ hen that by state law has a duratian O
f

duration a3^mp1Y by _
k^s. For e ven a'life 4f ta Ye^ t to 9eettan 5
Xp years dray nnt be Si e the lien Purmuan as a mincral
a nottce of intent ta FTe^^ notice). i^t Y is not

a'^^^ the(PTeservatian af raineral inlereat 9
leass which by ats awn terms haa a duratian of fi ^

f a notis P^^t"^c ^ P
filln$sthoae actsextendsd bY '^eardation o ^rag,al^ewise. if state law ^9 of a li^*for enfoxceabAitq not dar®ant vritAdn

lease^^n$s, or nther actseven though the 71en aa t®sr Ued ^th an inata°uffient that crea
sely. amare thanIIyust be comP Conver endof thta Act. x^ See

qhe mean4n8ntereat whicl^, bY ita texms. ^ atatute."^ F
a seen.r9 9 c^not aVoid the effect o£ t^m^ interaat)
Zp years, of dorm^►t
Section 4(a) (terminatiaat „ in Para^^h ^ incAusive

f "18^^d othes saAtd hyda°carbons with;nThe deilnhian fl er leanardtte. ^d
water

^`i nnt ex^ o f ^ Paragrap (2) tncludee S&^ inthe maaninB Act ia nat intended t^ es^^tended
other gradaa a f oaal. This ner^ dissaiwed or

but iR intended 3^$^ ^^anai •
water. Sae 9eetipn "qnerala" and "adneral

While Sectlon 2 deilnes the term limited function af
the definitians aerv ^e^^ ®d Puxsuant tothe

interant" brcadly*^ interests that are ineraLsirdn$ ^nex to redeilne m ^ ^.ct.
daterm atya nat intanded ther^ ^^. Thg.^ far than

craA intereeta Pu^°^' of atate law a
^

9UCTSON S. EXCL(IgIC)TiS.

(r) ThtR CActJ d.cer not aPPit ► to:

(1) a, ^ral intsabst of tha United Stat+e^ or an ln^

triba« lxdaPt to thn mxt®nt Fa.,dttd bY fadarel lew: ^

APPERIC"K..F'
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EXHIBIT 9

_-^

(2) a seineral interast of this State or an ageracY or

palit{cal 5utacliwis{°ge of this 5tate, except to the extent permlttod

by stats taw other than tha. C Act 9-

(b) This gAct] d'''s not affeat water rights.

cUh]mENT

entities sre excepted by this se°tI°n because they
Public eshave perpetusi existenrx and can be Aasated if it becom

necessary to terndnate by negoitation a minag°aI interaet h.e1d bY
Aju^sdiction enacting thie statute shauld

raLi°n intereats grotected by etatute,tne pub3io entiYY• ,
^ exclude trnes ate oPe
such as environmental or naturai resourae conseraa an or

preser•retion statutea.
yg^{e Act does not aftect ®ineral interaeta of Ind{an i es,rationa formed under the

indididuaie (including cDr^ U.S.C. 1 16k ^ye$tftnreg^ogs . ®T
^asisa Claims Settiement Act, ected ag^Native
to the extent that the interests are Parot

fedQr^ treatiea or statutes•by augere8 g

dAtthaugh this Act atte°ta minerals d.issoBve or ^Hgendedw . 5es Comattant to

in atern, ^
[de^^tionjeaded t° affect water iaw

^°a^an ^° rLµ6aserWs99

Nehgts Section 2(de^`^On'$, de^aa the terma limitedand °^ne^ ^te^tx b^^y, the dsftxdtions serve the 7im
gLre

functlon of determining minerare no^intendad to rede^ted
gursuant to this A.et. ThaYinYsxrste for gurl9°n,ss of state law flther

m{ncrala and rsiaerla
than thta Aot.

SEC'CIOtN 4. TERtdiNA'I`ION OF Dt7Xt411A14T riYNERAL

INTEREST ro ®rty subysct to a
(a) The sarGrag ownsr of resi P P

^ral intaarast may ^t6^d ^ a^®n to tsrmtnata a dormant

m{neral interest. A. min.erst {nter+st is dormsnt for the purg°se

of this [A^7 ^^°8 '^tsrsst is a^nus®d within the meanim6 °r

for a psr" of 20 or more ysare naxt preceding

subasct{on (b)

cowaaanceaosrct of th^r aad°° ^d ^ r°ot tran preasrved p^uant
ta Ssetian S. The satiaaa must bra in the nature of and rrquires

®

r

\A4

i

e
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EXHIBIT 9

th* somQ aoticp aa is reqadred in an action to quiet title. The

r.ction .ay be malntained whether ar not the. owner of the

mittRral interest or the owner's whareabouts is known or

unkntAen. i7isability or lack of knowledge of any kind on thv

pxrt of any P$rson does not suspen,l the runnsng of the °year

period, of the followin6
(b) Far the purpose of this sectlon, any

actions taken by or under authority of the owner of a cadnoral

tntere9t in relatflnn to any minerel that is part of the mineral

minerai intareat:
interest con6titutes use of the entire

(1) Actave mineral operatlons on or below the surface

of the real proiaartY or other propertg unitixed or pocled +nAdth

the real propert9. including PrOd'action, SeOphysk^l eacglortion,
d^{ng, mfasing. axPloitation, and

eXpioratory or devslapmentai
but not including injectLon of auhstanoes for

developflsent,
purpoae® of dispogel or stora6e Achwa mineral aPerationa

constitute use of any mineral interest owned by any person ln

any minsmi that is the abieat af the eperations.
(2) payment of taaes on a separate assesacnant of the

ralating to the
ineralinterest or of a transfer or severanca tax

za

mineralinterest. instrument that creates,
(3) R ^^ation of an

clencRS a r^aim to or t#te continstgd
re^eFervese or othetreaiae evi

a^tence
ot the aefneral intemat« inclusYing an instrument that

om. ieases,
or divide+ t'ha intaereat. Recordatfon of an

int®reat owned bYtrxnieS
nt constitutes usa of (i) ^y ^orded

istrtrwn+ of the inrtrumant,
any panOxA in an'Y min:r+.1 th»t ks tria wub9•ot

9

,A► F' 1 ENV IX P



EXHIBIT 9

and (ii) any recorded mineral interest in the praperty owned by

any garty to the instrument.

(4) Hecordation of a judgment or decree that makes

specific reference to the tninera[ interest.

(c) This section applies notwithetanding any provision to

the contrary in the instrument that creates, reaerves, transfers,

]eases, divides, or otherwise evideneea the etaum to or the

continued existenee of the mineral interest or in another

recorded document unless the iazstrument or other recorded

doaument providea an earlier teradnation date.,

C.i]1L4MENT

This sectlon defirs.ee dormancy for the purpose of

termirudtion of selected is 20 years ^^a not w'acommon pariad
dormamcy P
among the various jurisdiations.

Sudrsection (a) provides for a court proceeding in the
nature of a quiet title act.ion to termSnat^ena en^^g ^tice to the
tnterest. The device of a court ubrao ^on ae may be appropriate
mineral owner parsonaliy or by P
to the circumstances and a reliable determination of dormanay.

Subnectiors (b) ties the determination of dormancy to
nanusae. Eaah paragraph of subsection (b) descritie^s ofat.h.e ty

that Gc^^inatton,a ^n ad tion. ^atmi
for
naral i^ntereet is not

dormancp daterrm the interest is recorded
dorsssaat If a notice of intant to preserve
pursuant to Ssction S(prese,^vation of minerai interest).

i,arsgr,aph (ta)(1) provides [ox preservation of a minerai

o urpose of
tnsider+Id an activu mineral aoperatton if m de sfo^th p

sewndoi+' recovary ®por°tion.s. A s'hut-ln well ts not an active
minrcia op®rwtion and thersios°e would not sufAv°a to ®ave the

miners& inter®st from dorman'cy'

geraMph (b)(1) 1s iratended to preserve In its entirety a

mninaxxi laterestw^h that is fneaSnda
eadve
d erlth3psi tha^terer

ratcyte^va,

towud any ^sSi thars szw frsatio^ owners of a minarei interast. activ4ty by_
°n* ownsx^^^®p^x^s ta► ttssyanSn ra.ts that tra the objeat aste
oe^rsad by

10

^
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_.^

:t

^

ryseaqed bY tlie ap^rstiszns, $^^ c^
also ^ caatat mi7a gas.

the mfsarstios^s are raiior^^ ^^3 - t^ ^ at^ieg fr^ctiean^ ► aa^
en^ex^^E^, m^i and gas ^i,^ Yhe uYet^s oil an.a! gas le$a

mwner̂s orm^uer would sara^u awe3^sm the imterests of
and gsLs mwtaers texnder eather tiae on and Psts saf hoid'eTS of graS^y^Y^ mwners hmldang mf the
any fasc^m^si puxr^er< as '^eQ ^^,i f^e that is the ssb$ect

ersi tote^t in th ^rsata^aats s^c^ to save the ^
other rl^bi ova'8'^^^`, as ^°OU as other
opgraY$mns ^qy^ mil su^ ^e5 cPsnd cma9 er^ arit^z^eeats, ramt
aute^t mf the eaal< g ^' mf' +LTae eff^ectod^'` ^h'^t mf the
^,®sals i^tehuded In su a^^ ^,s that is the esa wtdether th^
ly st the interest in oil This i$ the cls ^t or hY ^'^er^p^^c^r ®^ratima^s, ^, one hb

meaever ^i and oPereti.mzas tsy a ffrscY3mrs¢imineral ie^terest xaes scquiamd thes^it zataseaa.1 interest of a
lxetx^szmeuts. ^ inould. n.ot se^ve not iz^c$uele cs3 end gsg

, g^s, and co^al svrener g
€ractionel coal ovurber if the interest

afate E'^t^}Cu7, Yexes mvast be aa^^g esse of
i3nelcr ^sr^g 2E9 yesrs to su.f^r-c as equ

'^tYain Y^S^ }^r^e
thg mineral is^teresto racorded,xy

pjrs intended to e^av or ^^t a^a iaaterest
^•s,pta 4h)t^3 is reduc^ lease,

$u^^ment oaia9aracir+'^ an fsatsn^on to o^ ixeterest ^
er^a [nr3.uc3iaig $ m^^®xoc^aO^as

edo r^
ser ^

in tf^e
re^ordiess avhat3^er seaeB^ u ea^

effect oflasai Ixn the P^etl^r $o^iee9letEore-
Under ParsgrsP Ba ('h)C33, remrdati^ ^^ oo the

^xBservi^t^ umt e^^ the $gktBsta^f the es'mh$eet asf 'YT^.^eo $'^ the
iustmM^t i^ Yhe ^ne^ that t^rs^te cf nsnp

s of theinet^^saatt, but ^ the recorde^ ^ r^dssi ic^.ter^us w^a31 as mYher recm axt3* •'^us'
s^h$ect a¢iner^^o in tta^ seDme &^^p frseY^^ o9mcx
^^ee in mt9^er ^ sn.d gas lease @actw^u a not estt3y oq the
re^^^ou mi ^ es the Interest In ssii gnai 9 a6 ®r, the
and 9^see P^"^ c^f the esm-txwraarss uxmr^v c^uer iex
fss^.ozs^al owner Taut ^°^W t of the framtion^ whether Yka®
re^r^^n p ^^^^ the ^Y^ea^s t of the ^&^< ^yi^gcls

other ^^^s ^^t s^ umt t3ee suh$^^aere ecq^xeei by the sause iostx aeaa^^sYe'^

ot^r M^ ^s isat^re$t ^x^s ac^.^rsd or by a ^P
the^
instrUMOut, t or ^^ior Mgat

s^^RooordsOOu cff 6 J:fldgmetxsr'Y ^x r^sa^rdatiort in a #r^^3g
^^^^'is (b) (4) iatcl^a^sR an cut^' mr eecor^^^a

3c iza e$'azrim^^ ^^^ a ^ard®. The ix►t^^at or decs^
3rarcu^i earder taz

tae^s P^ c ^t^uae to th, ^ ord^Yinnother rsc
^^ ^sr^ $ud'i^.t lien or

P^^e^e it- Ttaueae u ger^^^c9a ^a^ an ^Yt^ffi'^t or s'hesa^ft°s eleed of a
of dvu P^i^ar*^eouid not cona99tUte ur^ of t3ae sn$a^ttr^l
nean^^ t^ ^^^$ of fe^x^pad^ta (h)ff4)•
inteaa^t ++^iilaisa

11
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EXHIBIT 9

Subsection (c) is intended to preclude r w
from evading the purpose of this Aot by COntraeting far a very
long or indeflntte duration of the mineral interest. A lien on
minerals having a 30-year duration, for exaraple, would be
subject to termination after 20 years under this Act if there
Svere no further activities Involving the eninerals or adnerel

interest. A person seeldng to keepof Intent to preserve
duration could do so by s^ecord°ang a notice
the iien pursuant to Section 5 (preservation of mineral interest
by notice). It should be noted that recordation of a notice of

termsE ^n beyand thepreserve it the
terminates by its own

extend

date upon

SECTION 5. PRESERVATION OF 1.7INSRAL INTEREST $Y

N4)TiCB.

(a) An owner of a mineral interest may record at any time

a notice of [ntent to preserve the mineral interest or a part

thereof. The mineral interest is preserved in each connty in

which the notice is recorded. A mineral Interest is not dormant

if the notice is recorded within 20 years next preceding

conam.encemant of the action to terminate the mineral i:ntereat or

pursuant to Sect6on 6 after commencement of the action.

(b) The notice may be executed by an owner of the

oaineral interest or by another peaaon acting on behalf of the

owner, inoiuding an owner who ts under a disability or unable to

assert a claim on the owner`s own behalf or whose ident9ty

cannot be establiahed or is uncertain at the time of execution of

the notice. The notice may be executed by or on behalf of a

co-owner for the benefit of any or a11 co-owners or by or on

behalf of an owner for the beneiYt of any or a41 persona clstnstng

under the owner or gsers+ma under whom the owner clalms.

(c) The notice mttst contain the n®me of the owner of the

utiner®.R Interest or the co-owners or other persons for whom the

12

'.^
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--, ^z

^seryed or, if the identitg of the

interzst ta to he F og the
m=tteral or is uncertnin, the nsme

oqner cannot be establlshed memher, and must identify the

claas of which th® owner Ls n one of the

^ne^ interest or part thereof to be pre^rved by

foIlowtnB meang tlon in trie re-rds of the

(ly p, reference to the U^ s the

inatrutaent that areates, reserves. or other^e e^dence
d^r^ that con^rms the interest •

iaterest or of the iud^nt or st tlf tYse

(2) A legal descrlptiun of the suner^ intere an

o eral xnterest e7aims the minaral interest under
wnerafaaun

instrusnent that ia not of record ax olaims under a recorded
that ow^r• a iegal

^3f1ca11y ident3fY
inatrument that does not sPe unless

effective to preserve a tfdne^ in{e^st

dascraPtIpn la not e of the record owner
^ed by a referen^ to the nam in auch n

accomP e^ interest olaima•

under whom the ®^er of tha m'nof intent to p^aer9® the minerel

casa, the record of tlse notlee rd owner as

tnterast muet be inde%ed °u
►der the name of the reco

e of the owner of the minersl interest.l

well as under the txen' d without aped^dty tQ
neraIly

(3' A reference andffe
of the owner in ^Y r^ p^^rty

any or a^ mineraA interesta effective to
The reference is not

aittuted in the county eas there is, in the

p^^rve a p^o'il`°`r '^°'aral interast unl^t,g to iae the owner of

co^tY, in the name of the para°n^corded Issat^nt that creat®a+
revioualy a udgment

the lnterest. (t) e p e$^dencea that intereat or i

res®tv"+ or othnxvda
ane that intoreat.

or d®crae tlat can&

^

f. .

13
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EXHIBIT 9

34 . ^^^a,^^..... . . ,. .

^*-- - . ^- ^.P------,^-,-.,,

bloomy drKNn to peredx x minerafl owner to
ol W own 9nterast bnt also any or a}I

:^ azaeopl®, the esineral owner may sharamIts
Lt ors other parsorta Thie aeettaaz g

efnsral owner to p^^ rintare tatto b a
wusra 'b7 aB^acl{ Y^II
e miner+l 3nteraat being prsaarved may
na royalty or nublssas or exocut3va

^taqtiajs the tRdnaral owner may slect aieo to
S®! tbs interasta subjact to it, by epecifl'^S

^ ttcw nolir^ of tntsat to preservs. Tha mtnaral
y^q ®Leot to presarvs the intarest aa to aexno or att of

im.. mins-ls isa4udsd In the tnt.rsst.

M2wxs the mlmraa intirest being Prsxerwed ia of Ilmited
d®ration, rs'cardmtloa of a notice under t'Ma esctfon does not
sact®n+i the Intereat baryond the riaw ths interest expires by ite
own terms. 't4h+rra the minrrat tntereat bsing pr*^eer1f°d ia a
1lan, recorda4l®n of the tu+tlca does not exnaso aoozpLtu°ce with
anP Om°B' appb `°mbIs conditiono or reqniraownta Cor prsservatien

o4 the &m..

Tha braoketad LwlBeaga In paragraph (c)(') Is for use xn
a, jur?aadlotion that doea nnt bave a tract indoyc syetam. It is
intended to assdst in indexinS a noties of Intent to preserve an
tnterast despite a gap In the raoorded mineral oholn of title.

p,araNraph tc'(3) permits a blanket recording as to all
tnteresta in the countp• provided that there 9s a prior recorded
bnetrumont, or ajud4-ment whethar or not racorded. that rds,
eatabJlahMS the nama o3 ths^!^ a^r c^hn ^ssit^ tor^IagKe
The blanket rscnrdinq P^ does not have a^eneralindex

^ntorssand Nrantaexa> i^tn wM be necessary to eatabllsh a

sepa'rats i^dea^ the b^ et ^^rd^^^'reaorve adner®I Interests

for p^arPo

SICTIpH 6. LAT& IBSCOIiBIAlt] 9Y RtINBRAL QWNI:A.

(a) tn this section, "1ittRatl®n wxpsnsss" msana ousts aaAd

sspaaawas thrt thr oourt dotermltus srs rsasonabl9 snd

naarssarily SacaUrrW tn pn"parlng; lor and prosaouting an notion,

inaludfnf reaeoMbwa atternaY's taw.
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(b) ln an action to terndnata a miners, tr
►tereat pursusnt

to this [Actl,the eou"t sha7l permit 01e o+#ner of the mineral

ir,terest to record a late notice of tntent to preserve the mineral

interest as a condition of di®^^ of the Rction, uPon paYment

into court for the beneBt of the surfb.ee owner of the real

litiQation expenses attrlbutable to the mineral
p^rgY the
interest or Portlon theTeof as to which the notice is rec°rderl.

(e) xhis secti®n does not app1Y ^1 an a^on in which a

mineral interest has been unused within the mearAng of

SQOtion 4(b) for a period of 40 or more years next Preceding

commenaecnent of the actian-
Cod1BaSNT

aotiontoThie seation apPfts onlY where the t ^e8^ ^ the seeks

make a late reosrding in order to o^4t̂a ^^ of Sit[gation

Tha saction is not iaatendad to^ Nh^ the u^►erel owner

asisensea as a condition of^idiathnt the mirae^ intero ^ ^thin
aecuraa ddam[eeal upon p rdstion or u®® of the P^ tion of
dorrnsnt by ^^° of ^ rescri6ad in Section ,(^T ^^ bY
the pravious 20 yaas^s+ ®e PMoreover, th® remedy 1P
dormant minersl interest7 • ii there h 1"n eome recordation
this section is avadlsbla wi^hY in the Prav[onsssi0 Years9
or use of the p='oPa^

3TSCTION 7. $FFSCT OF TBRwSINATION.

A court arder terminatin$ a Minersl intereet 1, wlhan

rsoordnd.l Merges the terminated n4neral interast, including

®xpiyss rnd impl[ed sppurtensnt surfser rights and obligationst

wi.th tha snrfacs eststa in sharasa ProPortiOB'ate to the ownerehiP

of the surf+ar watats. subjeat to axirtSng liens for taxes or

^asments.
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In some states it is strndard prac'tice for judQraenta suGh
ent lud

as this to be reeoxded_ ^^ o^n; gt^ of the^7and re ®rds. alone
may suffice to make the j B p

Aierger of a termioa#ed^ ^ stend a sessments, but$alsoa
subject not utaly to eae8st3ng
to other outstanding liens on the mineral fnterea#. Howeverr, an

outstanding hen tainerrA unde'rHtlds Act. n It hoaald be
that mty be subject to en
noted that termnQStian of a mineral 9nttrest under this Act that
bas bet:n tax-deeded to the state or other publle entity is
subject to compdiance with relevant resptdremetats for release of

tax-deeded property.

The appurtenant surface rights and th^^fnea andr he to
in. 5ee^on 7 include the right of entry on
obligation of support of the surface. 8owever, termtnation of

the support otsligatgatkues owed under
termins^te any support obltg
owners.

It Is poas4ble under this section for a saxrface owner to

acquive greater taineral interests than the co°ow ors of theed
with. Assume, for example, there are equal
surface. one of whom conveys hts or her nndi'vided 50'S share of
mfneraYs. Upon ter.mgntti.+an of the tvon.veyed nnerad Interest
under th#a Act, the 8ntarest would merge with the surface estate
in proporKan to the nrenerahip of the surface estate, so that

each owner would xequArs one-half^fa® mineral would hald are
end reault Is that the conveytng
nnd3v9.ded cane-fourth of the minermis and the nonconveying
surface owner surface owner woaalgds hold ^^ p®r since the
thre+-fo+zrths of the minera2n.
ravareion xepresentr ^n = i^n p^lcnls.r, who hst pneral
and to the conveying
received the value of the mineral #ntereat.

In the example above, assume that the conveyed mineral
inter®st is not terminated, but iseetead the owner of the mitanre]
intarert amacutes a 90-yesr sflawasl leare. If the lease is

terminated ttnder^a ®ewrs of thal4ttyee would m^ ge' writhitherast
in the remeeinimR ^euirLscaa ewt#te In pa d^t* whu•sy at the ond of which time^epor
flt would espire, leaving the i^nt®rast of the nmSnerel owner

unencumbered. }
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EXHIBIT 9

SECTION S. SAVINGS AND TI2ANSITi®NAL PROVISIONS.

(a) Except as otherwise provided in this aect3on. this

[Act] applies to aII m,}neral interests. srhether created beffore,

on, or after its effective date.

(b) An action may not be maintained to terminate a

mineral interest pixrsuant to this [Actl until [twol yeRrs after

the effective date of the (Act).

(e) This [Act] does not limit or affect any other

procedure provided by law for rlesring an abandoned mineral

interest from title to real property° ®f the

(¢) This [Act] does not affeot the ®aIiditY

terminatioa of any mtneral interest made pursuant to any

predecessor statute on darmant minerat interests. The repeal by

t]iin [Actl of anY statute on dormant mineral interests takes

effect [two] yeare after the effeetSve date of this [Act].

Ct)nI2ViENT

The [twol°year Krace period provided by this seotion Is to
enable a mineral owner to take steps to record a notice of intent

to preserve an tntereat tbALn twould.he effectiveedateebecansa of the
termination immodiateiy upo mineral intereats. Thus. a
appliostion of the Act to exleting
mdsaersi owner may record a natice of intent to preserve an

interest during the It+so]-ye&r perlod even though n® action maY
be brought duzing the [two]°pear period. Subselolion

intended fon enactment that Act ^ an e^t^8
statute up4

SBCTI®N 9. UNgFflRtItITY OF APFLICAxION AND

CONSTRUCTION.
This (Act) ahaII be appUed and construed to effectunte Its

gsnaral purpose to mslss untform the law with reapect to the

subiwt of this [Act] among statea enaedn2 it.
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SECTION 10. SHORT TITLE.

This [Act] oaay be cited as the Uniforw Dormant Mineral

Interests Act.

SECTION 11. SEVERABILITY CLAUSE.

If any provision of this [Act] or its apptlcatton to any person

or cireumstance is held invalid, the invalidity does not affect

any other provieion or application of this [Act] that can be

given effect without the Invalid provision or application, and to

this end the provisions of this tActl are severable.

SECTION 12. EFFSCTIVE DATE.

This [Act) takes offect

SECTION 15. 1BER'k'SatLL.S.

The goEoaring s.cts sen.d parts of iasts are ropealttd:

(1) ^., oe _ ^ _ .

(R) ^„

(3)
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EXHIBIT 10

(126th General Assembly)
(Substitute House Bi11 Number 288)

AN ACT

To amend sections 317.08, 1509.35, 1509.38, and 5301.56 of

the Revised Code to revise the statute governing the

vesting of abandoned mineral rights and to allow the

chairperson of the Oil and Gas Commission to appoint

temporary members to the Commission from the

Technical Advisory Council on Oil and Gas when a

quorum of the Commission cannot be obtained.

Be it enacted by the General Assembly of the State of Ohio:

SECTION 1. That sections 317.08, 1509.35, 1509.38, and 5301.56 of the
Revised Code be amended to read as follows:

Sec. 317.08. (A) Except as provided in divisions (C) and (D) of this
section, the county recorder shall keep six separate sets of records as
follows:

(1) A record of deeds, in which shall be recorded all deeds and other
instruments of writing for the absolute and unconditional sale or conveyance
of lands, tenements, and hereditaments; all notices as provided in sections
5301.47 to 5301.56 of the Revised Code; all judgments or decrees in actions
brought under section 5303.01 of the Revised Code; all declarations and
bylaws, and all amendments to declarations and bylaws, as provided in
Chapter 5311. of the Revised Code; affidavits as provided in seefiaii
sections 5301.252 and 5301.56 of the Revised Code; all certificates as
provided in section 5311.17 of the Revised Code; all articles dedicating
archaeological preserves accepted by the director of the Ohio historical
society under section 149.52 of the Revised Code; all articles dedicating
nature preserves accepted by the director of natural resources under section
1517.05 of the Revised Code; all agreements for the registration of lands as
archaeological or historic landmarks under section 149.51 or 149.55 of the
Revised Code; all conveyances of conservation easements and agricultural
easements under section 5301.68 of the Revised Code; all instraments
extinguishing agricultural easements under section 901.21 or 5301.691 of
the Revised Code or pursuant to terms of such an easement granted to a
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2

charitable organization under section 5301.68 of the Revised Code; all
instruments or orders described in division (B)(!)(e)^i3(21(b1 of section
5301.56 of the Revised Code; all no further action letters issued under
section 122.654 or 3746.11 of the Revised Code; all covenants not to sue
issued under section 3746.12 of the Revised Code, including all covenants
not to sue issued pursuant to section 122.654 of the Revised Code; any
restrictions on the use of property contained in a no further action letter
issued under section 122.654 of the Revised Code, any restrictions on the
use of property identified pursuant to division (C)(3)(a) of section 3746.10
of the Revised Code, and any restrictions on the use of property contained in
a deed or other instrument as provided in division (E) or (F) of section
3737.882 of the Revised Code; any easement executed or granted under
section 3734.22, 3734.24, 3734.25, or 3734.26 of the Revised Code; any
environmental covenant entered into in accordance with sections 5301.80 to
5301.92 of the Revised Code; all memoranda of trust, as described in
division (A) of section 5301.255 of the Revised Code, that describe specific
real property; and all agreements entered into under division (A) of section
1521.26 of the Revised Code;

(2) A record of mortgages, in which shall be recorded all of the
following:

(a) All mortgages, including amendments, supplements, modifications,
and extensions of mortgages, or other instruments of writing by which lands,
tenements, or hereditaments are or may be mortgaged or otherwise
conditionally sold, conveyed, affected, or encumbered;

(b) All executory installment contracts for the sale of land executed after
September 29, 1961, that by their terms are not required to be fully
performed by one or more of the parties to them within one year of the date
of the contracts;

(c) All options to purchase real estate, including supplements,
modifications, and amendments of the options, but no option of that nature
shall be recorded if it does not state a specific day and year of expiration of
its validity;

(d) Any tax certificate sold under section 5721.33 of the Revised Code,
or memorandum of it, that is presented for filing of record.

(3) A record of powers of attorney, including all memoranda of trust, as
described in division (A) of section 5301.255 of the Revised Code, that do
not describe specific real property;

(4) A record of plats, in which shall be recorded all plats and maps of
town lots, of the subdivision of town lots, and of other divisions or surveys
of lands, any center line survey of a highway located within the county, the
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plat of which shall be fizrnished by the director of transportation or county
engineer, and all drawings and amendments to drawings, as provided in
Chapter 5311. of the Revised Code;

(5) A record of leases, in which shall be recorded all leases, memoranda
of leases, and supplements, modifications, and amendments of leases and
memoranda of leases;

(6) A record of declarations executed pursuant to section 2133.02 of the
Revised Code and durable powers of attorn.ey for health care executed
pursuant to section 1337.12 of the Revised Code.

(B) All instruments or memoranda of instruments entitled to record shall
be recorded in the proper record in the order in which they are presented for
record. The recorder may index, keep, and record in one volume
unemployment compensation liens, internal revenue tax liens and other liens
in favor of the United States as described in division (A) of section 317.09
of the Revised Code, personal tax liens, mechanic's liens, agricultural
product liens, notices of liens, certificates of satisfaction or partial release of
estate tax liens, discharges of recognizances, excise and franchise tax liens
on corporations, broker's liens, and liens provided for in sections 1513.33,
1513.37, 3752.13, 5111.022, and 5311.18 of the Revised Code.

The recording of an option to purchase real estate, including any
supplement, modification, and amendment of the option, under this section
shall serve as notice to any purchaser of an interest in the real estate covered
by the option only during the period of the validity of the option as stated in
the option.

(C) In lieu of keeping the six separate sets of records required in
divisions (A)(1) to (6) of this section and the records required in division
(D) of this section, a county recorder may record all the instruments required
to be recorded by this section in two separate sets of record books. One set
shall be called the "official records" and shall contain the instruments listed
in divisions (A)(1), (2), (3), (5), and (6) and (D) of this section. The second
set of records shall contain the instruments listed in division (A)(4) of this

section.
(D) Except as provided in division (C) of this section, the county

recorder shall keep a separate set of records containing all corrupt activity
lien notices filed with the recorder pursuant to section 2923.36 of the
Revised Code and a separate set of records containing all medicaid fraud
lien notices filed with the recorder pursuant to section 2933.75 of the
Revised Code.

Sec. 1509.35. W There is hereby created an oil and gas commission
consisting of five members appointed by the governor. Terms of office shall
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be for five years, cornmencing on the fifteenth day of October and ending on
the fourteenth day of October, except that the terms of the first five
members of the board shall be for one, two, three, four, and five years,
respectively, as designated by the governor at the time of the appointment.
Each member shall hold office from the date of appointment until the end of
the term for which the member was appointed. Any member appointed to
fill a vacancy occurring prior to the expiration of the term for which the
member's predecessor was appointed shall hold office for the remainder of
such term. Arny member shall continue in office subsequent to the expiration
date of the member's term until a successor takes office, or until a period of
sixty days has elapsed, whichever occurs first. Each vacancy occurring on
the commission shall be filled by appointment within sixty days after the
vacancy occurs. One of the appointees to the commission shall be a person
who, by reason of the person's previous vocation, employment, or
affiliations, can be classed as a representative of a major petroleum
company. One of the appointees to the commission shall be a person who,
by reason of the person's previous vocation, employment, or affiliations, can
be classed as a representative of the public. One of the appointees to the
commission shall be a person who, by reason of the person's previous
training arid experience, can be classed as a representative of independent
petroleum operators. One of the appointees to the comnussion shall be a
person who, by reason of the person's previous training and experience, can
be classed as one learned and experienced in oil and gas law. One of the
appointees to the commission shall be a person who, by reason of the
person's previous training and experience, can be classed as one leamed and
experienced in geology. Not more than three members shall be members of
the same political party. This division does not apply to temborary members

appointed under division (Cl of tbis section.
B^ Tbree members constitute a quoram and no action of the

commission is valid unless it has the concurrence of at least a
mayority of the members voting on that action. The commission shall keep a
record of its proceedings.

(C) If the chairaerson of the commisslon determimes that a ouorum
cannot be obtained for the Vumose of considering a matter that will be
before the comm.ission because of vacaneies or recusal of its members the
chairperson may contact the technical advisory council on oil and Ras
created in section 1509 .38 of the Revised Code and reauest a lzst of
members of the council who may serve as temnorary members of the
commission Using the list provided by the council the chairperson may
apnoint temporary members to the commission. The annointment of
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temporary members shall be for only the matter for which a cluorum cannot
be obtained The number of temporaa members appointed by the
chairperson sha11 not exceed the number that is necessary to obtain a
g-uorum for the ma#ter A tem^orary member of the commission has the
same authority, ri htg s and obligations as a member of the commission,
includinng the right to compensation and other expenses as r,rovided in this
section The authority, rrights, and obligations of a#emporary member cease
when the temnorary member's service on the commission ends_

^2,2 Each member shall be paid an amount fixed pursuant to division (J)
of section 124.15 of the Revised Code per diem when actually engaged in
the performance of work as a member and when engaged in travel necessary
in connection with such work. In addition to such compensation each
member shall be reimbursed for all traveling, hotel, and other expenses
necessarily incurred in the performance of work as a member.

UE The commission shall select from among its members a chairperson,
a vice-chairperson, and a secretary. These officers shall serve for terms of

one year.
(D The governor may remove any member of the conunission from

office for inefficiency, neglect of duty, malfeasance, misfeasance, or
nonfeasance,

kG) The commission, in accordance with Chapter 119. of the Revised
Code, shall adopt rules to govern its procedure.

Sec. 1509.38. There is. hereby created in the division of mineral
resources management a technical advisory council on oil and gas, which
shall consist of eight members to be appointed by the governor with the
advice and consent of the senate. Three members shall be independent oil or
gas producers, operators, or their representatives, operating and producing
primarily in this state, three members shall be oil or gas producers,
operators, or their representatives having substantial oil and gas producing
operations in this state and at least one other state, one member shall
represent the public, and one member shall represent persons having
landowners' royalty interests in oil and gas production. All members shall be
residents of this state, and all members, except the members representing the
public and persons having landowners' royalty interests, shall have at least
five years of practical or technical experience in oil or gas drilling and
production. Not more than one member may represent any one company,
producer, or operator.

Terms of office shall be for three years, commencing on the first day of
February and ending on the thirty-first day of January. Each member shall
hold office from the date of appointment until the end of the term for which
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the member was appointed. A vacancy in the office of a member shall be
filled by the governor, with the advice and consent of the senate. Any
member appointed to fill a vacancy occurring prior to the expiration of the
term for which the member's predecessor was appointed shall hold office for
the remainder of that term. Any member shall continue in office subsequent
to the expiration date of the member's term until the member's successor
takes office, or until a period of sixty days has elapsed, whichever occurs
first.

The council shall select from among its members a chairperson, a
vice-chairperson, and a secretary. All members are entitled to their actual
and necessary expenses incurred in the performance of their duties as
members, payable from the appropriations for the division.

The governor may remove any member for inefficiency, neglect of duty,
or malfeasance in office.

The council shall hold at least one regular meeting in each quarter of a
calendar yeax and shall keep a record of its proceedings. Special meetings
may be called by the chairperson and shall be called by the chairperson upon
receipt of a written request signed by two or more members of the council.
A written notice of the time and place of each meeting shall be sent to each
member of the council. Five members constitute a quorum, and no action of
the council is valid unless five members concur.

The council, when requested by the chief of the division of mineral
resources management, shall consult with and advise the chief and perform
other duties that may be lawfully delegated to it by the chief. The council
may participate in hearings held by the chief under this chapter and has
powers of approval as provided in sections 1509.24 and 1509.25 of the
Revised Code. The council shall conduct the activities required, and
exercise the authority granted, under Chapter 1510. of the Revised Code.

The council, u-pon receiving a request from the chairperson of the oil
andgas commission under division (C) of section 1509.35 of the Revised
Code, immediately shallprenare and provide to the chairaerson a list of its
members who may serve as tempor= members of the oi1 and gas
commission as provided in that division.

Sec. 5301.56. (A) As used in this section:
(1) "Holder" means the record holder of a mineral interest, and any

person who derives hi-a the person's rights from, or has a common source
with, the record holder and whose claim does not indicate, expressly or by
clear implication, that it is adverse to the interest of the record holder.

(2) "Drilling or mining permit" means a permit issued under Chapter
1509., 1513., or 1514. of the Revised Code to the holder to drill an oil or gas
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well or to mine other minerals.
(3) "Mineral interest" means a fee interest in at least one mineral.

re,gardless of how the interest is created and of the form of the interest
which may be absolute or fractional or divided or undivided.

(4) "MineraP" means gas oil , coal , coalbed methane gas, other gaseous,
liauid and solid hvdrocarbons sand^^ravel clay shale ^yypsum halite
limestone dolomite sandstone other stone , metalliferous or
nonmetalliferous ore or another material or substance of commercial value
that is excavated in a solid state from natural deuosits on or in the earth.

(5) "Owner of the surface of the lands subject to the interest" includes
the owner's successors and assignees.

(B)(1) Any mineral interest held by any person, other than the owner of
the surface of the lands subject to the interest, shall be deemed abandoned
and vested in the owner of the surface;^ of the lands subject to the interest
if the requirements established in division E of this section are satisfied
and none of the following applies:

(,t-)W The mineral interest is in coal, or in mining or other rights
pertinent to or exercisable in connection with an interest in coal, as
described in division (E) of section 5301.53 of the Revised Code;. However,
if a mineral interest includes both coal and other minerals that are not coal
tbe mineral interests that are not in coal may_ be deemed abandoned and vest
in the owner of the surface of the lands subject to the interest.

(b)W The mineral interest is held by the United States, this state, or any
political subdivision, body politic, or agency of the United States or this
state, as described in division (G) of section 5301.53 of the Revised Code;,

{e)o) Within the pfeeudmg twenty years immediately precedingthe
date on which notice is served or published under sion (El of thhis
section, one or more of the following has occurred:

(i)oa The mineral interest has been the subject of a title transaction that
has been filed or recorded in the office of the county recorder of the county
in which the lands are located;s

{ii)bj^ There has been actual production or withdrawal of minerals by
the holder from the lands, from lands covered by a lease to which the
mineral interest is subject, from a mine a uortion of which is located beneath
the lands, or, in the case of oil or gas, from lands pooled, unitized, or
included in unit operations, under sections 1509.26 to 1509.28 of the
Revised Code, in which the mineral interest is participating, provided that
the instnuxient or order creating or providing for the pooling or unitization
of oil or gas interests has been filed or recorded in the office of the county
recorder of the county in which the lands that are subject to the pooling or
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unitization are located;_
(iii)c) The mineral interest has been used in underground gas storage

operations by the holder;,
4iv)U A drilling or mining permit has been issued to the holder,

provided that an affidavit that states the name of the permit holder, the
permit number, the type of permit, and a legal description of the lands
affected by the permit has been filed or recorded, in accordance with section
5301.252 of the Revised Code, in the office of the county recorder of the
county in which the lands are located;,

{v-)(e) A claim to preserve the znineral interest has been filed in
accordance with division (C) of this section;,

{vi} f̂ In the case of a separated mineral interest, a separately listed tax
parcel number has been created for the mineral interest in the county
auditor's tax list and the county txeasurer's duplicate tax list in the county in
which the lands are located.

(2) A fftiner-al + t h il iiat deemed t -a d „a„ divisiaii
iu^r7 ^ of- this seetiefi i the + •b .a - +t- +

,a i , ti±ifil three
(C)(1) A claim to preserve a mineral interest from being deemed

abandoned under division (B){-l-) of this section may be filed for record by
its holder. Subject to division (C)(3) of this section, the claim shall be filed
and recorded in accordance with division (H) of this section and sections
317.18 to 317.201 and 5301.52 of the Revised Code, and shall consist of a
notice that does all of the following:

(a) States the nature of the mineral interest claimed and any recording
information upon which the claim is based;

(b) Otherwise complies with section 5301.52 of the Revised Code;
(c) States that the holder does not intend to abandon, but instead to

preserve, hi-s the holder's rights in the mineral interest.
(2) A claim that complies with division (C)(l) of this section or, if

applicable, divisions (C)(1) and (3) of this section preserves the rights of all
holders of a mineral interest in the same lands.

(3) Any holder of an interest for use in underground gas storage
operations may preserve hiq the holder's interest, and those of any lessor of
the interest, by a single claim, that defines the boundaries of the storage field
or pool and its formations, without describing each separate interest
claimed. The claim is prima-facie evidence of the use of each separate
interest in underground gas storage operations.

(D)(1) A mineral interest may be preserved indefinitely from being
deemed abandoned under division (B)(47) of this section by the occurrence of
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any of 'L1c circumstances c?.etic-ri'iaeiu in division of ttl;s Sec':if:iil.,

inclurling, but _:oi limited to, suecessrVe filings ^r^f claims to preserve mineral
i-n-l:ereSts iinder division (C) o^ this section.

(2) T-'.-ie filing o:ta claim to preserve a rn.ineral interest u:z;i.er division (C)
of this section r=oes not affect the right of a iessor of ari ry.i. or gas lease to
o,}t9.in its forf:.iture under section 5301.332 of t'ze Revised Code., ^,., . ^ . ^ . .

. : thlsE Re fore^ n.^: rax inr.t:eest . ^eer^n^^s_ v^^te3 ^3n^ler c^3^^^s3c^j:_s;^_e,.
yeLtionzr^ t^Ee o^vne=_^f ihe_s^.^s^'a.e of the lands_,s>^b,ieei: to t^^ z3xt^rgG#^--^^ti
owner ct_ thes'-t3.-far,e of the larL^I^_ sa^ie+^t to t1^c^ i3^Gerese 'Y^aii do both of the
foiiowin _.

^ tu_each1S.3 iT^-e aoti'e S^v ;;e ^i^.e5^ r3^a.^ reu"i ier:ei t rer uest^°-^ '--- - ^'' ^ ------
hnider or each .h.oizier:s_saticesso-f's or a.ssip?3gs,_at tne ;r..st 1cn.osn adcressof. , y _ ..
eaeh. t^fawmer`s int 31E _¢Q declare the 3nir3ara%_ ^^terest a^aan^onec^. x^

sert Ace of noldce eart3.ot ^.-^e cc^l-D -l^ted. to a:¢rgy holder, the wwn^:r sl^a].___1^^

n.otiee, of the oYa±Mer`s intent todeclarq_ therx3i^leral interest a:ba,ndon: lat.les:st
orice_in ^ raevjst ^^er c?_i_gen^ral z r-re^z1 ^tzoz^_3A^_^a^lr ^r3u3x^r E3^ ^vbicli t..e_Eand
g^at is_4gI^^.eet to the in#eres' is Ioea.te^.. T:he nt^ti^e_ ^l^t:ii ^,oA3tain. alt of tlA^

irdCrmatEori s'J"^es:Efied in s'uuXsIC?Pl (IJ_Uf ljt-is Senon,
(2) At 1e,a^t tb iLty. but not leLer thansi;^ty ^a.yS ^f^er thdateor.which

ihenotiee required ^naer ^3wis3o3x otr this seetio3": isservec€---or
^l^xis^e3,_^ES a^rt^li.ea^±^es_^le^ss^ tt3e ^^ff..ice c^^ the_z^.^ne.t^ 3eec^rc^^x of ea.ch
eo^z^x i^ i--the s:rrfa.ce f jh:a3d, that is hub,ect_to the interest is
located aai affidavit of at3-an^.^onnienteontains a11inf'Urr^.a tion

s_ej^jf'ied i.n. dzvisionDfthis SeWtion.
---l^e ^^^1 of t'is seetxox: shali') i'

r.;ont.aiza all of tne foliou>i3.-xq;.

^as ampLiab
`Z _&_d^50^112tioA of ^ v su^^a^e c^"L^3e land. ,Aa[ is subyevt to the 3nine r"a.l

inerest. 7'he sle:scri:^.ttqn sliail ir:utudu_ thevolun3.e a.r!^ --umber of the

s3xrface of -the ba.ndti clairns title or flthrnwise :sutisfes ttle :requ.ire 3qe:nt:s---------------
est{:l^lisne€i ^f sectio*: 53 0 l.^^2 of the Revised Code:

Q)_A de scrij2ten---gf the n3i.rera.l in-tue4t to be abanrc3ned_ -The,
atesc3.:_ptio1j__:,_Lqii. include and ^a^e__nurn^^f of 1t3e zee:+rclGci

j,the mineral ii^.tLrpst is based.iag3 o_t3ient Qr
^ Seat.e?x unE a tE^S^^n Fna^t'i3^fh:3^ ^ .^ ,..,^ eo^ii^d i^,tii^7iSioza C^ajaf thi^^_^̂  ; _^^ - - -----^.t -

s^e i.^^3r ^^s ^^i+;i^ crer u?ith *t_tl^e t^^%ert5% ^rcarb in^^eliate ly t^reces^in^ tJie d^^^
c^>^ ^^i.c]a nati^e_ i^ ser^re ^ or t^^t^l^she^ E^ tr^ i s s_________e^___^i ti.on

ih^_q^yf^er oi the suA=^`^.t_^_^^_ ^e,lax^dsk stia.te^aent_ ^'f tl^e intent r^t^-5-^-^- =
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L2f #:ze coijq v recordex aus^i^`eci. ta tn^_:rii^ic.ral zn.teres^_t^_ii1e irt the offl,,
^ffi^ia it a^ aba^ric^^e^# at 1^^^¢ th^ tv, t^^:t xzc^t ^t^r Lh^^ six d43Tw_ a#'ter the

s:s a-r^^fl.ic^biv_.-=_^-------- -1 --x---------- ------
gffidavit atabandry:ExEne^E{

a^f^ci.a^^it is the_c,nes-mm^^f TheA stat^^ ieri# #^Eat the_ e^ ou f:^ E^ thu------------ --- ^
an&_§Eib 'e5st tg_thg^ :nieYest,s7;r:Cu_Ze of the t

-'^ie volume an ^^^ ^ uu^^er_gf t:^.e xeco3-clecl i^.stt^Eiu;.e.^.t a.A i^hich
^--^---- _ _ ^,n

the :ni~.̂ era9 isi6er.est is baseri,
(3 ) A Sf f^LC1^E3.t ^^ ^# t^7e ^^Ileitf^ J.Y3te^^^^ ^7 3^ ^?f ^Si a^t^TlC^aYE^i%^u^E517.^i^^. t^f

`^.i'Sris '^ai^ _° ,^_sa_T_"ii_'•^''_ ai t^_a$3•-°-
CQ.,ck reci.ta.tiorLoi_:?:ie faet.s cop.st^^ ^^^n^the a]^arzd^^merit,
^^_^_s^ate^Ae3^t ^i?.d_ugtice was sez7^_ej on eaciA ^.ol.d1gr_pi eaCI^ hotder's

in am ;^^ f #h,s

se^'st^ti•-------------
_I ^^ I1 a_1^^I^i^r a^ a^Ea'^ex's_ succ:essoAs ar. a^5^^ ues e.tairrz thaE the

^Exi^aeAal ^^.ieres# #l^ at i.s _ t_h_ e sut ^ c^ t^f _a, nc^tic;e un.^^r di^aisioAl {E) af 'bis
^ec#io3z 1^^s_n^^ bee^z abar^3a^^^. tiAe bi^l^er__^^ tl^e t3rfl^^r`^__fi.EaccCsso:rs o^-

sI

a ssi^r^ces. he r^c^the titras
^^z^Y^^i a^ r^ubii^ Eeol^ s:s a^l^^ic^^tti^ s^iall file 1^Wth^__a^fECe a^` t^^E.e z;a;mt^!
recozdler a£eacb eaiuE^ va_^Eere #iae lanci th4i i^ st:l^iect #o_1^.e ^r^:^VEeza3 i.utexqat

--
is located onti of the ^^f11o ??^^?^

d^ ^ c laim t^ ^f^-eserr^e ti^e_^sEe^al ixter^^t_in-d i^rtsi.an

CO, _KiUiis sect?oi:L,U . . . ... •
_^ri_^1'^^a^Tat tha^^eier.E^-E#3es au eve^Et ^esc3-^^fe^. irc3.ivisioz^. -Uf

^iu ^iaS a: e^ YZG t^ tixr^t^ E3^E #^z^ tF^ ^il ^' g^,renYs.E3 C3SC2e^[lzfl ely --Ek Cc f1:El^Q^91^ _Sc C^F 7?} j
p4^^i-an-_ E af#^e cate aEx -^vhi&1.be .tia:tiue g,,a^ serel o:r 1)u1-lished ondex j

-----------
#lxis segti^^:E..

^zson'1 he hol^e^ a^ #1 e 1^c^1ri^F s sE^^ ees^a^s_gr_^ssiguees_sl^tili_^^c;tib V th.e r^----------------
^h^^ se.:.^e:cl_c^r -au^iliste^. th.e rzuuce u3itie r div;sz^n ^F, ^ff' #nis serutiou oT ttte-_- ------------ --^-----------------
^ili7^er_ #bis dzy^^ion,

k2If _jL_hcjj,-Jer. ar a hal^ter's^ :s^Fe^pKpr^or assi -Eees who cla.iz:.z that the

7:nii.erai inte est- tha4 iStlae__ad^^ ct. ^ff. - ^--x^at:c^__^ur^der ^.i.vi^i€^n. (B^ a^ #^^is
seeti-on_f.a.s n.at becn -a4aLi:io31ed faa_tQ file a cla Tn_ja p;eseE-ve thtjn^^ ev^

rest-_^ilu su.ch a c1aim - moxe: #l^a.r sj&tv dUs t:,_^^. ^hq
^g^i^e ^aas ser^?^ci af ublisl e^_ E^ E^er Onvisiiag_,fC1 of this section fails to fie
ar^ af^ic'^s^it iden#i^aes YsRt-elesc:ribed__ arvisirf3i --rlk^-QL :his
section tlzat 13as c^cuuFr^^ 'vitlli^E tlle tears iz^^.n7ediatelYedi^?^th^
da#e on whic #iie not ce_ was servecl ijr p^^lislie^

_ d.a -w :if#eic_ the date ax:sectior^ ox ^les_ sqcl^ an a^fi^1 Enare t aau sixt
wb.zLb the T.tice La^ ;iAhabINd t:n^ex t,'14 ^_clision. tbe_gv^^^ af
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the surfke ofthe 1and.ssubiert to the:EntoreS' wh^-xs seakAn^_^^y_^.a`?_e.Ehe
;ntarf"st rlre:m-_ed_ z bargjlanae ^c^-Y1^^s-tad. i;^. the o^rner_sali ^;a3z^^ wn^ ^^unt^r
r^^quxcle.r of :a, h appbie cou^^tY ^e.?_^er zar;-ai:zz: t^?_Keer^r^ on ^ri ici^ the

bc Sf;Ea vJh.t^3.e__^i7^iaR^YL ; interestS^ ; rLi1 IrE3L t^ra). 1:;.tercS¢ 1:i_ zf^ ^ ---
of abar:d^on__^eji^ raca:r:ed ?g_^^^^obondaved u^sn^:^.t ta ^^1xdaY?i^p

paQe ., -."
Inmrsec:i.at.lvafter_--the aaui,11yvr mc:rnaxiai^.stha record, t7aa

3:nineFai intarast shaJ.l wAi: tJia ^--r_t;f_ihe surl'ae,e oi the_Ea^ir_is ^^?x-^r^er.iy
-------------------

^ ' 7 interestti tliei:^.texkst. and the record c^. #lze n1Ynv1a.^ nterest shal.l rc3,"¢e

ic of t,`^e eyr1Lq&cq a:^ t^,.o xryxn ^^_^^,?erest a af a3^y rz^hi^
^.^.ditaoa-ti3a rFca.ra 5h-a1 ^xirst b: re: eived n^ -evidanwe ;n. aLty

ca x7 j in this s#x,e o^--be^z+3f of tlia farrxigr 3^ci^l.nr or. ;: xe ^arx.°sr izrsl.dCr's----- ¢.
su,,cessorscitassi^regs ug^st t^.a ^^^rzaex__gf a^ su:#a;e__E5f th-L_,lands
fomm-rlv sub7C^i.tt^^ le iqteze_5^ _jfi^,}^vqr i:ba qb3^:^ax;rr3 e. .;.t and -,resti^g o f _a
nli^ rtl irxt^^asw ^qrg:a.nt ta dxviaians ;EE3 taff I c^f thissectian. on;v siAaIi be- ----ti ---^--^---s' ^ ^ it of^ xf^o^xWe as tc^ tne ^r^ZrN o: tne __2Wr^or that lilac^ t^.e ^.fqd
----------------------
abaxitloumeiat ua.dc:r dz^r::si-on_^E) of tiiijs 5ection.

tl k'ar p-up'_ses of a re^^r_^ u^x^.^r ti^.i^_seriar3.^ a ca^rnty_^u^^sr^Lr
shz-?i cbarg,u tb.^_iti^ estubl:`tshe^^.__^^^_se^:,:iax^. 317:3^e ^.e^se^. ^;o^ie.

secTxan. 9.^91` of
__Qada may o t,be -_=p?ernorial "rh.i: rr^^ax^x ;x^tax^,s:F^ ^ ^^^ised

^bondanednmdrsttarit Fo affida-vit af ab.TncloianrzmtrecardedAn ^^si^^:__::
l^^^__?^^e^. a:^. t:b aifi davit of aba3tcioa^: nt r1st: ac of t^ ur^ti^^ru.

ax: ^1ai^;l^ the se^aerer^r^3.^;r^.1. x^tPrc,^t_is bas^;d. ^z3d tne^.:^li^i^.vit :; ay l?e
-
rr corded of t:hr-, Ro.caisad Codc;.----------- -
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SECTIoN 2. That existing sections 317.08, 1509.35, 1509.38, and
5301.56 of the Revised Code are hereby repealed.

S'peaker - _ ------ of the House of RepYesentatives.

President of the Senate.

Passed 1 2- ------

------------------------------------------- 20Approved ----------------------

Governor.
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EXHIBIT 10

The section numbering of law of a general and permanent nature is
complete and in conformity with the Revised Code.

Director, Legislative Service Commission.

Filed in the office of the Secretary of State at Columbus, Ohio, on the
_ day of , A. D. 20

Secretary of State.

File No. Effective Date
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. , ^rar^
.._.. ...

^ G.^:`t;s
^;'r•^ `^a.

a'EAS

IN YFIF ;`OUR'C OF COfVhMC'iN- PLEAS
t 'p^

1 USCAR..'LWAS COUNTY. :%HiO: 3
s'S

r
. .o c .

CiEN4R-1T 1RIALDIViSIOiV `r:= a.Pi4 < J

€=;HIt1 STt3:1"H I°: R MlEN,L3'I`, uk aI., CASE NO. 2f31 21 (: V tl? 01 3a 7

PLAINTIFFS JUDGE
EDWARD EjMti"'I)i;T"I" 4J'FA1ZREi,L

.ovi3 vivil- v L 1.^^ tsr 77 ^-l,titlLl r'flC

CONDUCTED 0^,^1 1 d^l? Q] 3 I'3 R"J"E
TO P.AI.NT€.F:FS' lt<IOTT()DT ^^R

JUDITH DICKERSON, et al.P

DEFENDANTS

AGAINST PLAi]`jj[E^,^à i`'ILF'D
I 2I171'}0I2- MOTIONS ^UO1^SID^P^D -
S?LAINT(FFS' Mg3'PI£?N FOR
SUMMARY JUi}GM LwN'r GRAi'd'^ED,
IPd PART, AS 1l'P--RTAT-N5 TO COUN
ONE (IaCLAItATQR^S' 3UD GF4jEN7°p,

. ^^ ^ "d 'I:'^3,I^ ^U1 JIFT' TI`T't F^^TvL9
COUl TT THREEDNJUNC']'IQ1^^).AND
O';;tR.I7i,ED.:[NP^.I2.^', ^.S IT---------
a'ER`I'ATNS TO T.'E3yIAI^NdQ C;LAIT+dI:S
FoE.I,EGEDINELAIivT^Ff°S" PLAIN7
DIC;KERSDN i^EFF.S^ID^+I"^"S' 3',^fC3^°I^3^
P'OR SUty] MARY J [1 DgME, NT,4,G
PLA.II°dTIFIe'S f35^^RUI.,ED-JF~~I^EP,
ENTERED

k'a_e I of ?3
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1'his matter was liu.-ther consiclered by Ldward Bmmett O-fan-ell- Judge. Court o

Conimon Plcas. Tuscaram-as County, Otiio. General Trial DiVision. on 1/7;2013 on the Court'

l re4,ular Oral henrinLa nlotion docket relative to die folloxA•ing:

+ Plaintiffs' Nlotion forSuniiu<irr•.Judgmentfiled 32/3112[}121

+ tlppendix to Piaintiffs' Motion for Summary Judu1ntcnt lited 13/3/301

+ The Dickerson Defendants' Motion for Summary Judgment Again

Plaintiffs fiiecl on 12/17/2012

f Plaintiffs' Metnoranclunx in Opposition to Defendants' Motion fo:

Summary Judgmentftled on 114/2013

+ The Dicicerson Defe»dants' Reply to Plaintiff's' iMotion for Surnmarl

Judgment filed on 114/22013

+ Defendants' Notice of Supplemental Authority filed on 119/2013

+  1/7/2013 Oral Hearing

Plainti€fs were represented in ttie Cottrtroom by Da-vid Butz; Nathan Vuubhnn, and

Matthew W. Onest, Krualialc, Wilkins, Griffitiis & Douglierty Co., L.P.A,, Attorneys at Law,

Canton, Ohio. Defendants Judith A. Diclcerson, Mary Louise Foster, Elaine F. liarris. Celia M.

Dickerson, Richard H, Dickerson, Robert J. Dickerson, Raymond Diekerson, Constaxice Clark,

Deborah Snelson,Misty&tlgstrom, Ronald K. Dickerson, Barbara K. Dickerson, John L. Dickerson,

Wanda Dickerson. (collectively i-eferred to as the "Dickersott Defendants"),were represented in ihe

Cotu-trooni by P:;ul B. Hervey and Jillian Daisher, Fitxpatrick, Zimmennran & Rose C:o._ L.P.

Attotnevs at La\-v, NeNv 3'hiladelphia. Ohio.

Paue'_- of 23
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The Court

FINDS that I'laintiffs Christoplier Wendt and Veronica Wendt filed a Complaint against

Diclcerson Defendants and Chesapeake T;Xplart1tion_ LLC. Count Oue of Plaintiffs' Complainl

Dccla ra toryJudgnr cnt alleges that Plaintiffs are entitled to a declat ution regarding their oivnersl

( of certain ntineral rights. Count Two of P]aintifFs' Coinplaint alleges a cause oFaetion for Qu

Title and requests that this Court cluiet title to the inineral rights of real estate ou°ned by Plaintil

Count Tlu-ee of Plaintiffs' Complaint alleges a catt.se of action for Injunction and requests

injunction prohibiting Defendants fionk intzrferinc,, obect]ng orotlierwise preventinTPlaintiffs fri

leasing, eonveyino, or transferring tlieir ri6hts to the oil and aas underlying the real estate, or fr^

taking any action under any existing leases- Count Four of Plaintiffs' Coinplaint alleges a cause

action for Slander of Title, Count Five of Plaintiffs' Complaint alleges a cause of nction I

Unjtist Dnricltment - Quantum Meruit. Cou.nt Six of Plaintiffs' CompJaiat alleges a canse

actioil for Trespass. Count Seven of Plaintifl's' Cou-iplaint alleges a cause of action

Negligen.ee / 1'de;iioence Per 5'e. Count Eiglit of Plaintiffs' Complaint alleg es a cause of action i

Potential Interference with Business Relationships. CountNine ofPlaintiffs' Complaint al1eE

a cause of action for Constructive Trust.

FINDS that Plaiutiffs' disniissed tlieir claims against Defendant Cliesapeake Exploration, L.L

anl._ as provided in the Parties' Stipulated Disnxissal Entry filed on 1/8/2013.

Page 3 of -13
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FINI)S that tlie Dicket-son Defendants filed a Counterclaim ugainst Plaintiffs Citristopher

Veronica Wendt, wi-iich alle«es two Coi.tnterclairas for Sfancier of ')'itle and

fntcr!'erence tvith Business Reiationships.

FIN [)S that Plaintiffs request suintnary judigment in their favor against the Dickerson Defend<

iuicler Civ. R. 56. Plaintiffs argiie that tltere is no genuine issue as to any material fact as to

application of the 1989 Dliio Dormant Mineral Act, wliich extinguished tlie Dickerson Defenctai

tnineral reservation, and that Plaintiffs are entitled to judgment as tt matter of law. Plaintiffs ar,

tltat the Dickerson Defendants' 3nincral, interests were abandoned under the Dontuw.t Mineral,

as of 1992. Plaintiffs argue that since tlrc Defendauts abandoned their niineral interests, Plaint

are entitled to declaratoq jud(Trnent. Plaintiffs ar^gue that they are also entitled to sumn)

judgnient ontheirclaims forQuietTitle, Injunction, Slander ofTitte, Unjust Enriclunent.Intentio

Interference with Business Reltttionships, and Constrnctive Trust, based upon the application of

1989 Doi-inant Mineral Act.

FINDS that the Dickersoti Defendants request summary jttdgtneut-in their favor under Civ. R. 56.

The Dickerson Defendants argue that they are the rightful owners of the mineral rights that are the

subject of tlzis dispute. The Dickerson Defendants argue that Plaintiffs knew that they did not own

the niineral rights wlien tlle}- purchased the property. Tt7e Dickerson Defendants do not seek

summaryj udgmesit on their slander and intentional interference claims; however. they ask the Court

Page4 of 23
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to issue l) a declaration and deterinirnation ihat tlte Dickerson De.Czndants are the rigluful hoider

fee simpic title to the mineral ri f;hts on the Property, and that the Plaintiffs be declared to have

estate. right. title or interest in the niineral rights; 3) a judgwnent forover enjoining the P]aintiffs fi(

clainiinc, any estate, right, titlc or interest in inineral riQhts ort the property; and 3) an order to t

Harrison Countv Recorciet• stri kin .̂_* the Plaintif.['s' Aff davit ofAbandonment k`ram the Deed Recoi

nf Htirrison County.

FfNI3S that under Civ. R. 56(C), a sunmiaryjudgment ntay be ttranted if (] ) no genui ne issue exist;

as to any material fact; (2) the moving pai-ty is entitled to }udgment as a tnatter of law; and (3) "i

appears that reasonable minds can come to but one conclusion, and vieti%littg the evidence mos

strongly ui favor of the party against lvhom the Motion for Summary Iudgnient is made, ti-ta

conclusion is adverse to the non-movine party." Temple v. lifeern United, fru., 50 Ohio St.2d 317

327, 364 N.E.3d 267 (1977). Like-wise, Civ. R. 56( C) provicies ihat sumtnaty judgtttent shall no

be.rendered if it appears from the evidence that there is a gen.uine issue of fact that retnains to bE

litigated.

FINDS that the moving party has the burden of showing that no genuine issue exists as to ;

material fact. Hurle.ss v. Yl%illis Dcry YYarehaz+sing Co., Inc., 54 Ohio St.2d 64, 66. 375 N.E.2d

(1978). The moving party rec7uestinb a summazy jtzdgment nlust infortn the trial court of the b-^

for its motion and identifv portions of the record demonstt-ating the lack of a genuine issue of t

on a tnateriai elexnent of the nornnoving party-s claim. Dresher i!. Burt.75 Ohio St.3d 280, ?96, (

Paoe 5 of 23
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^
^

N.E,?d'64t 19961. If the mo^ ing j)a^7t' satisfies this initial burden. tbe nonmoving parythen

a reciprocal burden to set fortli specif c facts that show Ihat there is a tenuine issue for trial. T"a

v. HaII. 77 Ohio St.3d 431, 429. 674 N.E.2d 1164 (1997)• If the noamoving party does not resp

in tiiisway.stnmaryjudgment_ifappropriate.shall beenteredagainstthenonmovingparty. Ycr1

at 429.

FINDS that tlic Court niay not weigh the evidence, assess the credibility of the parties or choo:

among reasonable inferences when determining whether to grant sunimnry judgment. Dupler

A,fanqfielcl Jozrr-rrtrl Co., lrte.. 64 Ohio 5t.2d 116, 121. 413 N.E.Zd 1137 (1980). The Court anu,

construe the evidence in a light most favorable to the nonmoving party and resolve any dottbts i

favor of the nonniovins party. Sec ttlvrris v Ohio CcrszurtlyIrTs. C'o., 35 Ohio St_.;d 45, 47, 51

N.1;.2d 904 (1958).

FINDS that Civ. R. 56(C) provides, in pertinent part, that "[s]ummary,judgment shall be rendere

forthwith i F the pleadings, depositions, answers to znterTogatories, written admissions, atTidavit:

transcripts of evidence, and writteil stipulations offact, ifany, timely filed in the action. show th^

there is no genuine issue as to any niaterial fact and that the movinl; party is entitled to,judgment a

a matter of law. No evidence.or stipu]ation tnav be considered except as stated in this rule.

Unauthenticated documents tizat are not swanz, ceitified, or autltenticated by tui affidavit have n

evidentiar.z -value; and a trial court may not consider theni in ruling on a niotion for sun3mar

Page 6 of 23
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jud^^inent. Sparks r. Er+c C'otrlih, Boarcl i^f t'uzuan° C"onN71iss•ioners. 6th Dist. No. E-97-007

uni-eported, 1998 WL 15929. *7 (Jan. 16. 1998).

FINDS that the detennination of the issues in tltis case depend upon tvltetlier ihe 1989 or the 200

amended version of R.C. 5301.56 is applicable to the relevant facts orthis case.

FINDS tltat the foriner version of R.C. 53fl1.56. wrhich becant.e effective on March 22, 1985

provided that:

"(A) As used in tlvs section:

(1) `1-lolder' nieans the record holder of a mineral interest, and any person who
derives his rights fi•om, or has a Conmion source with, the record holder and whose
claim does not indicate. expressly or by clear iznptication, that it is adverse io the

interest of the record holder,

(2) 'Dri lling or mining permiC nieans a perAnit issued undei• Chapter 1509.. 1513.,
or 1514. of the Revised Cot{e to the holder to drill an oil or -as w-el I or to minc other

^nincrals.

(T3)(1) Any nuneral interest !-iel.d by auy person, other tlian the owner of ilie surface
of the lands subject to the interest. shall be deenied abandoned and vested in the
owner of the surEace, if none of the following applies:

(a) The mineral interest is in coal, or ni tnining or other rights pertinent to or
exercisable in connect3on with an interest iu coal, as described in divisi:on (E) of

sectioti 5301.53 of the Revised Code.

(b) The inineral interest is held by ilie Uaited States, this state. or any political
subdivisioti; body politic. or agency ofthe United States or this state, as described in
division (G) of section 5301.53 of the Revised Code.

(c) Witliin the preceding twent'v years, one or more of die folio4i-ing lias oceiin•ed:
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(1) The mineral interest has been the subject of a title transaction that has been ftlecl
or recoi-ded in the o.E7-ice of the countvrecorder of the eounty in which the lands are

locatcd;

(ii) There has been ac[rtal production or withdrawal of minerals bv the holder frttni
the lancls. fi-om lands covered by a lease to which the n7incral interest is subject. or.

in the case of oil tir eas. front lands pooled. unitized, or included in unit operations,

under sections 1509,26 to 1509.28 oi the Rei.-ised Code, in wbich the minetal interest

is participating. provided tliat the instrun-ient or order creating or provi.ding for the
pooling or unitization of oil or gas interests ltas been filed or recorded in the affice

of the eounty recorder ofthe cormtv in whicb the lands that are subject to the pooling

or unitization arc located_

(iii) The mineral interest has been used in undergottnd gas storage operations by the

holder.

(iv) A drilIing or niining permit l-ias been issued to the holder, provided that an
affidavit that states the name of the permit holder, ttre permit nun-iber. the type of
permit, and a legal descr.iption of the lands affected by the permit lias been filed or
recorded, in accordance with section 5301.252 of the Revised Code, in the office of
the county recorder of the county in which thc lands at-e located.

(v) A claitn to preserve the iutterest has been filed in accardance rvith division (C) of

this section.

(vi) ln the case of a separated mineral interest_a septu-ately Iilsted tax parcel nuntber
lias been created for tlie ntineral interest in the co unty auditor's tax li st and the county
treasurer's duplicate tax list in the county in which the lands are located.

(2) A mineral interest shall iiot be decined abandoned under division (B)(1) of this
sectifl n because none of tlte circunistances described inthat di visi on apply, unti l three

years froni the effective date of this section.

(C)(1) A claim to preserve a mineral interest from being deetned abandoned under
division (B)(1) of this section may be filed for record by its holder. Subject to
division (C)(3) of this section, the claini shall be filed and zecorded in accordance
witli sections 317.18 to 317.201 and 5301.52 of the Revised C.ade. and shall cojisist

of a notice that does all of the following:

(a) States the natut-e of the mineral interest claimed and any recoxditia infornration

upon which the claim is based,
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(b) Otherwise complies tivith section 5301.52 of the Revised Code:

(c) States that the holder does not intend to abandon. but i»stc.ad to preserve, his

riohts in the mineral interest.

(2) A clainl that compLies wit13 division (C)(1) of this section or. if applicable.
divisions (C)(1) and (3) of thissection preserves the rights of all holders ofa mineral

interest in the same lands.

(3) Any holder of an interest for use in underground gas storage operations niay

preserve ltis iuterest, and those of any lessor of the interest, bv a single claim_ that

defines the boupdaries of the storage field or pool and its foi•niations, without
describing each separate interest claimed. The claiin is prima-facie evidence of the

use of each separate interest in underground gas storage opera.tions.

(D)(1) A mineral interest rnay be preserved indefinitely from beinb deemed
abandoned under division (B)(]) of this section by the occtu•re,nce of any of the
circuinstaaces described in division (B)(1)(c) of this section, including, but not
liinited to, successive filings of claims to preserve mineral interests under division
(C) of this section.

(2) The filing of a edain-t to preseive a inineral interest under divisifln (C) of this
section does tiot affect the right of a lessor of an oil or gas lease to obtain its
forfeiture utider section 5301.332 of the Revised Code_"

1FIND8 that the amended version of R.C. 5301.55, whicb became effective on June 30, 2{

contains additional provisions that were not in the former version. R.C. 5301.56 now requires

owner of the surface of the lands subject to the interest to take affinnative action before the min

interest can be vested Ui tbe owner of the surface.

1FXNDS that the arnended version of R.C. 5301.56(B) provides tllat:

(E) Before a mineral interest becomes vested under diz°ision (B) of this sectian in the
o^vner oftile siuface of the lands subject to the interest_ the oL\rier of the sut•face of
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^.

ilte lands subject to thc interest shal.l do both of tlle follmt-ing:

(1) Scn-e uatice bN: certified niail, return receipt requesied, to each holder or each
holder's successors oi- assitnezs. at the la_st l:nown address of each, of the owner's
intent to declare ihe nuneral interest abandoned. If service of notice cannol be
completed to any holcler, thc owner shall publish notice ol' the owner's intent to
declare the mineral interest abandoned at least once in a newspaper of general
circul..^tion in eacll cotnrtv in which the land that is subject to the inlerest is located.
7'he nntice shal l contain all ofthe inforrnation speeified in divis ion (F) ofthis section.

(2) At least thirty, but not later thaii sixty days after the date on iShich the notice
t•equirecl under divisiou (L)(1) of this section is served or published, as applicable,
file in ttie ofJ:zce of rhe county recorder of eaclt countti, in which the surface of the
land that is subj ect io the interest is ] ocated an affidavit of abandonment that contai.ns
all of t]ie infornlation speciiieci in division (G) of this section.

FINDS that tmder the ainended version of R.C. 5301.56(H)(1), a holder or a holder's successors

assignees may protect tlieir minei-al interest by filing a claim to preserve the nuneral interest or

affidavit within 60 days after the date that the owrter of the surface lands served or published t

notice iequired under R.C. 5301.56(p)_ See R.C. 5301.56(H)(1)(a)-(b).

FINDS that R_C. 1.53(A)(1) and (2) provides that "jt]lae reenactnicnt. anlendment. or repeal of

statute doea not_ except as provided in divisiot-i (B) of this section: (1) Affect the prior operation c

the statute or an.y pri or action taken thereunder;" or "(2) Affect anyvalidati on, cure, right, privilego

obiigation, or liability previouslyacquired, accrued, acaorded. or incurred thereunder. ._."

FINDS that a change in the law that deals with substantive ri.ghts does not affect such rights

though no acti on or proceeding has been commenced, unless the annendine or repealing act
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.

^.^. ..

provides that the ri;,̂ hts are affected. O:a•fcrr•rr r. ,41h^rto-C'rrlre, C:o_. 6 Oliio Misc. 132. 133. 21

N.E.2d 735 (Ot7io Com. P1. 1966).

FINDS that •'[a] 'vested rih,bt' can'be created by con-irnon law or statute and is generally understoo

to be the power to lavvfully do certain actions or possess cc;rtain things; i n essence, it is a propert

right."' ,Slcrle e1 rel. ,Iorc(ca v. IJacltt.s. Comm., 120 Ohio St.3d 412, 413. 900 N.E.2d 150 (2008

quoting 1Y[t,s•HingJon C'Jv. Tcrxpcryers 11.ss•n. v. Peppel, 78 Ohio App.3d 146, 155. 604 N.13.2d 18

(1992).

T1TlnS that an exception or reservation in favor of a third person, who is not a party to a deed, i;

void. lilrk v, C'vnr•ad, 3d Dist. No. ] 266,1931 WL 2566, 9 Ohio Law fibs. 717, *2 (Peb. 17,1931)

FINDS that the words "subject to" are grenerally interpreted to "nlcan `liniited by,' or

or subordinate to' and connote a limitation on a gratitor's warranty rather lhan a reservation

rigltts." Slrackn v. Peter,snra, 377 N,W.2d 580, 582-83 (N.D., 1985).

1FiNDS that in Riddei v. Lcivnrun, the F'ifflt District Court of Appeals f9uud that a title ti

as required under the foriner version of R.C. 5301.56, tnust have occut-red within the

twentv years frorn the enactment of the statute, which occurred on March 22, 1989. in order to sati

the second i-equirenient o#'the statute 4vhich requires a filing or recording of the title transaction.

Riddel r. LcU-nrart, 5th Dist. No. 94 CA• 1K 1995 WL 498812. *3.
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{ FINDS that R.C. 5303 .01 pro^-ides_ in iele^•ant part. tliat: `',^n action ma} be brought by a person ini

possession of real property. hv hiutself or tenant. against an}' person who clain-is an interest tliereii

adverse to hirn. for the purpose of.determining such adverse interesL 5uch action tuay be brough

also by a person otu of possession, having, or claiminato have, an interest in rzmainder or reversiol

in real property. agaiust any person who claims to have an interest tlaerein, adverse to him_ (`or th,

E purpose ofdeterrnining the interests of the parties tberein."

FINDS that R.C. 5303.01 further provides that "[t]he clerk of the court shall cause to be recorded

in the deed records of each coLUity in which tuny part of tlie real property lies, a certified copy of th

judgment or decree detenninina ttle interests of the parties, The usual fees of the clerk and recordei^

shall be ta-xed as part of ttie costs of the case."

FINDS that the complainant has the burden of proof as to all issues in a quiet title action, and

nlust prove title in himself if iUe answer denies his title or the defendant adversely clainis title

C7clasenUirte v. C'udi, 166 Ohio App.3d 719, 2005-Ohio-6781, 853 N.E.2d 314. *11,13. citinl

DuraJ77cr.Y• Inc- v Gecru;rt C.'ly. Bd. of Conuan-s., 106 Ohio App_3d 795, 798,667 N.E.2d 420 (1995)

FINDS that a party seekinb a permanen t inj unction must show by clear and convincing evidence

the injunction is necessary to prevent irreparable harrn and that he or she does [lot have an adeq

rentedy at law. Pr-oelor & Gcrn+hle i'n. v. Slorteha,n. 140 Oltio App.3d 260. 367-268, 747 N.]
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268 (1 st Dist.. 2000). A permanent injunetion is onlv issued after a party has dernonstrated a rinh

to relief under the applicable substantive law. Proctar & Clunrhle C'n_. at 267.

FINDS that slaiider of title is a toi-t action that niay be brought against a person who has fatsely and

inaliciotisly defamed the property, eitber real or pe3sonal, of aaother, and tliereby caused him or ct

special pecuniary daniage or loss. Green r. Lemctrr. 139 Ohio App_3d 414• 430, 744N_L 2d 212 (2

Dist., 2000), citingr Bucl7rer v. Provrdelt! rllul. L fe Ins. C'n• nfPlriludel1rhicr, 37 OIuo App. 250,251

174 N.F. 597, 599 (1930). "To prevail, a claimant must prove -(I) there was a publication of

slanderatts statement dispara.-ing claimant's title; (2) the statement was false; (3) the statement wE

made witb malice orinade witli reckless disregard of its f'alsih; and (4) tlte statenient caused actu.

or special damapes."' Green, at 430-431, citing Colyzrhocni v. FYebber, 684 A.2d 405. 409 (M+

1996). "Tlie malice ixeed not be that of a personal hatred, and an act will be deemed malicious

niade in reckless or wanton disregard of ttie rights of another." L'vnswt Food Inrluslries, Irrc. 7

Foxikes, 81 Ohio App.3d 63, 72, 610 N.E.2d 463 (9th Dist. 1991), citiu6 Childers v_ ConinTerc

M(ge. Ina'es'!s_, 6'j Ohio App.3d 389, 579 N.fi2d 219.

FINDS that "[t]o prevail on a claim for unjust enricbrnent, a pl.aintiff must establish the followin^

threc elements: `(1) a benefit conferred by a plaintiff upon a defendattt; (2) knowledge by th,

defendant ofthe benefit; and (3) retention of the benefit by the defendant under circumstances wlier

it would be unjust to do so without payment." Roeeia• r. 11'ational C:ily Corj)., 8th Dist. No. 91103

2009-Ohio-2708,')<?7. qtiotingrt-fillerv. KeyBankMA_. 8th Dist. No. 86-327; 2f1f76-Q1iio-17?>,'443
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FINDS that -[u]nder Ohio law, -to establislt a claim for tortious interference xvith a busines:

reJationsliip, a party niust show: (1) a business relationsiiip or contract: (2) the wrongdoer:

knowledue of the relationsl,ip or conu-act; (3) tl7e wrongdoer's intentional and improper action taker

to prevent a contract forniation. procure a contractual breac3i_ or terminate a business relationship

(4) a lack of privilege; and (5) resulting dainages." Pcr.t-quulelli i^. Kiu diotor•s kmerk-cr, Inc.. 663 F

Supp_2d 586,6022 (N.D. Ohio. 2009), citing para+shfer ,^ Chrys•(er FirtuncicrlC'orP., 144 F.Supn 2(

919, 926 (S.D, Ohio, 2001).

FINDS tlrat a constructive tiust is an appropriate remedy when it is against t1•ieprinciples of equi

that the prope•ty be retained by a certain persou even tliouglt the property was acquired witlio

fi•aud. Fergusvra v. O-^vens, 9 Ohia St3d 223. 226. 459 N.E.2d 1293 (1984), citing 53 Oh

Jurispi-udence 2d (1962) 578-579. Trusts, Section 88; and V Scott on Trusts (3 Ed. 1967) 341

Section 462_

FINDS that 7ohn R. Dickeison and Marjorie I. Dicke3-son executed a warranty deed on 12/1711

wliich transfened the property that is the subject of this dispute to Pittsburgh Consolidation (

Company, The warranty deed provided that it was "RESERVING unto the Grantors herein. t

lieirs and assiUns, all ofthe oil and gas as contained in and underlying the aforedescribed premi

together with the rigllt to drill for. operate, _ produce and inarket the satne, and to do all thi

necessary or incidental thereto, provided. hotivever, that the drillinA, operating, producing

marketing thereof shalt be conducted in such a manner that salne will not ititerfere tivith the mir
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oper<itions. strip or otherwise. in any vein or stam of coal underlying said premises

eoatclucted by the Grantee herein, its successors or assigns." (Plaintiti`s Exhibit B).

FINDS that there is no evidence in the record to suR^=est thnt the subject mineral interest was

stibject of a title transaction that was ftI ed or recorded in the office of the 14atz ison County

withi37 the twenty ye^qrs prior to 3/?2/1992.

FINDS, upon review, t17at there is no evidence in the record to suggest that tlicre was any producti

of oil and gas on the subject property. on other lands covered by a lease to which the niineral interi

zvas sub,ject, or frozn lands pooled, unitized, or included in unit operations, under R.C. 1509_26

1509.28, in which the subject tnineral interest is participating within tiie twentY years prior

3/22I1992.

FINDS that there is no evidence in the record to suggest that the subject mineral interest was

in underciround gas storage operations by John R Dickerson, Marjorie I. I)ickerson, ot- by any

tlieir heii-s or assigns within the twenty years prior to 3/?2/ 1992_

FINDS that there is no evidence in the record to suggest that a drilliuxg or nlining permit was

to .lohn R. Dickerson. Matjorie I. Dielcerson, or-to any of their beirs or assigns within the

years prior to 3/22/1992.
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FINDS that there is no evideit.ce in the record to sugrestthat a claim to 13reserve the suhject

interest was liled in accordance with R.C. 501.56(1;^ by.}otui R. Dickerson. tilatjorie i. Dickerso

or by tui^• o1'thear hNirs or assit,tns ^^^itliin t^t^cnt}- y-ears prior to 3/22/1992.

FINDS thai there is no evicience in the recortl that a separstely listcd tax parcel number was

for the subject mineral interest in 1-tarrison County's tax list or the Harriscn Countv

duplicate trix list within twenty years prior to 3122/I992.

FINDS,therefore, thatundertlieformervei-sionofR.C.53UI.56(B)(])and(2),airytnitlera.[iater

that 7ohn R. Dickerson. Marjorie 1. Dickersora, or any of their heirs or Assians, had in t[te subji

property was deezned abandoned and vested in the owner of the surface of tbe subject property-

of 3/3J1992.

FINDS that Defendant .Ioltn L. Dickerson filed an Affidavit for Transfer of Rea1 Estate

with the Harrison Cottnty Recorder on 2138/2011 indicatux^ that tlie Dickerson Defendants

inherited front John R. Dickerson, in the portions set fot-th in the Affidavit an "undivided one-

interest in all oil and gas contained in and underlying the hereina-fter described premises, toge

with tiae right to drill for, operate, produce and markct the same. and to do al.l things necessary o

incidental theretn.^' (Plaintiff's Exhibit F).
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FINDS that Def.'endant JohnL, Dickerson also filed anr'lffidavit forTransfer ofReal Estate lnhei

with the Harrison County Recorder on 2!2812011 indicating that the Dickerson Defendants

inherited fi-om Marjorie I. Dickerson, in the portions set fot-tlt in the Affidavit, an'-undiv-ided,

half interest in all oil and eas contained in and underlyina the hereiuafter tlescribed prem

tooether with the ifght to drill for, operate, produce and market the same, and to do all th

necessary or incidental thereto-^ (Plaintiif's Exhibit G)^

FINDS, hotvever, that aeither Jolm R. Dickersou or Marjorie I. Dickerson, nor any of their heirs

assigns had anv uzineral interests in the subject property after 3/22/1992.

F'INDS that the l'laiittiffs rNere not required to coinply with the provisions contained in ihe amend

version of R_C. i30156(r) before their aiineral interests in the subject property became

because tlte niineril intctest became vested in the owner of the surFace of the lands on 3/2211992.

FINDS that the Sut-vivarship Deed transfen-it1ga the subject real estate from Neil D. Porter, Tru

to Christoplier P. Wendt a-nd Veronica M. Wendt, wliicli was executed on 4/21/2006. provided

the transfer was subject to a "Reservation by John R. Dicl:erson and Marjorie I. Dickerson,

lteirs and assigns for all ofthe oil and gas with the riehtto drill for in Warranty Deed filed for re

December 17, 1952 in Volume 133, page 64, Deed Records_(Piaintiff's Exhibit A).
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FINDS that neither the 4,12112006 nor an4 previous deed executedafter3l?311992, which transfe

the property at issue "'subject to`' the Dichersons- niineral interests, created or preseived

Dickersons' mineral interest.

FINDS that there are no ^^^enuine issues ofmaterial fact rentaining reLardin^^ C:ount One ofPlaintiffs

Cotnplaint for Declaratory Judgment, and Plaintiffs ar-e entitled to jud^^ment as a znatter of law oi

that cotint_

FINDS that Plaintiffs are eutitled to ajudicial dectaration as follows:

(a) The Plaintiffs are the true and rightful owners of atl the mineral rights tutderl}ing ti

subject real estate;

(b) The Dickerso}i Defendants have no interest in the subject real estate, no oil and gE

reservation. and no znineral righis under the subject real estate;

(c) The Dieke-son Defendants did not have any right, title, or interest to any of the mineral

under the subject real estate at the time that they eatered in.to die lease agreement wit

Chesapeake Exploration, LLC_ and

(d) The Affidavits and oil atzd gas leases received by Chesapeake Explo>.ation, LLC, an,

niernorialized by the nienlorandum of leases attached to the Plaintiffs' Complaint are nul

and void, crb inilio, of no effect, and convey no inineral rights underlying the subject rea

estate.
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FI!`lIDS that there are no genuine issues of material fact renlainingregarding Count Two of Plaintiffs'

Complaint for Quiet Title. and Plaintiffs are eutitled to judgment as a matter of law on that count.

FINI)S that the niineral rights underlyine tlle subject real estate should be quieted in favor c

Plaintiffs because they nre the sole ov`mers ottlle mineral rights underlying the subject real estate

FINDS diat counsel fbr Plaiuriiffs shonld prowide the Cotut witll a Journal Entry with the

description of the subject property vere'sn qttieted, which is sufficieut for recording in the office

the I4arrison County Recorder.

FINDS that there are no genuine issues of materizl fact reniaining regardin.- Count Three

Plainliffs' Complaint for Ilzjunction. and Plaintiffs are entitled to jud unient as a n-,atter of lawou t

colilit.

FINDS that the DickeE-son Defendants should be enjoined froin i>.iterfering, objecting or otherwi

preventing Pl aintiffs fronl leasing, conveyi ng, or transferring theirrigllts to the oil and gas uuderly i

the subject real estate, or from taking any actioii under any existing leases.

FINDS that genuine issues of material fact remain regarding Couut Four (Slander of Title), Counf

Five (Unjust Enrichlllent - Quantlun Meruit), Count Six {Trespass). Count Seven (Negligence /
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f^

'.NegliLence !'er .5'el, Count Eight (Potential Jnterf'e'ence with Business Relationships) aiid

Nine (Constructive Trust) of Plaintlffs' Complaint.

FINDS that Plaintit'fs' Molion for Summaiy Jud^,*ment does not reyuest summary jud^^n^ent on

Dictterson Defendants' Counterctaitn and the Diekerson Defendants do not request sumtn

jud(ginent on citl-tcr of the claims contaiued in their Counterclaim_ and therefore. the C:ourtdoes

address herein whetlier either party is entitled to jtidgment as a matter of law on the Dicken

Defendants' Cotuiterclaim. -

FINDS that the Dickerson Defendants' are not entitled to any declaratory relief, as requested in thel

inocl-on for sunut-iat-y Judgment. as a matter of law.

FINDS thatPl.>,intiff.s'IVlotion forSunimaryJudgrnentshoulclbeGrnnted,inpart,asitpertai:

to Count O>.ae (I)ec1aF-at(iry Judgment), Count Two (Quiet Title), and Count Three (Injunctio

of Plaintilfs' Coniplaint, and Overruled, in part, as it pertains to Count Four (Slander oPTifli

Couut Five (Unjust Enrichment - Quantum Meruit), Count Six (Trespass). Count Sevi

(Negligence / Negligence Per Se), Count Eight (Potential Interference ivith )3usine

Relationships) and Count Nine (Constructive Trust) of Plaintiffs' Complaint.

FINF35thattlzeDickersonDefendants' MotinnforSummnryJudaFnentAoainstPlriintiffs

be Overruled.
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It is tberefore

ORDERED that Plaintiffs' Motion for Summarv Judgment is Granted, in part, tu it pe

to Count One (7}eclstratory Judgment). Count Two (Quiet Title), and Count T€tree (In junc

of PlaintilTs' Contpiaint. aud Overruled, in pflrt, as it pertaitis to Count Fotn- (Slander of 7

Count Five (Unjust Enricltnient - Quantum Meruit), Count. Six (Trespass). Counl ;

(Negligence I Negligertee Per Se). Cotutt Eight (Potential Tntcrfercncc with Bus

Relaxionships) and Count Nine (Constructive Trust) of Plaintiffs' Complaint.

ORDERED ihttt clie Dickerson Defendants' Motion for 8ummarv,Tudgment Against Pta

is Overruied.

ORDERED that the Court declares that:

(a) The Plaintiffs are the true and rightfiil o-vvners of all the tuineral rights underiying

subject real estate;

(b) The Dickerson Defendants liave no interest in the subject real estate, no oil and

reservation, aud no mineral rights under the subject real estate;

(c) The Dickerson Defendants did not have auy right, title, or inierest to any ofthe

iinder t1ie subject real estate at the time that they entei-ed into the lease agreement

Chesapeake Exploration_ LLC: and
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(cl) Tiie :'lftidavits and oil and nas leases receix•ed by Chesapeake Exploration. LLC. and

memorializcd by the tncmorandum of leases attaclted to ttte Plaintiffs' Coinplaint are null

and void. rrla initio, of no effect. ancl eof»'ev no niisieral rights unclerl}°ing tlie sttbject real

estate.

Ol2DERED that the ntitteral rights underlyinQ the subject real estate are quietcd in favor ot'P

because they are the sole otivilers of the mineral riAts underlyiitg the sub,ject reaI estate.

ORDERED that counsel for Plaintiffs shall provide the Court with a Journal Entry with the

description of tlle subject property hcrein quieted. wliich is sufftcieut for recording in the oCfice

the Hanison County Recorder.

ORDERLD lliat the Dickerson Defendants are enjoined froiii inlerrering, otljectin« or o

preventing Plaintiffs fi-otn leasing, convcying, or trartsierring th.eir ri-hts to the oil and -gas

tlie subject real estate, or from taking any action under any existing leases,

fr/4 ^
Ed4j ard Emme Jud^^e

^^^ i3
Date
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cc: Court Adinitzistrator's Office
Court Mediator. Aiidrea L. Fischer-Immke
Attys. David E. BLitz. Nathan D. VflLlghmL and iMattheN} W. Onest
Attys. Patil Hervey and Jilliann A. Dqisher
Cow-t
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Z# 13 N0V -5 A l . i; ^ I C 1
IN THE COURT OF COMMON PLEAS

L!1;YI :^:_}FOR CARROLL COUNTY
i'`4Iµ.Cl.

RONALD EDWARD DAlff,GREN, et al, )
) Case No.13CVH27445

Plaint%ffs )
} Judge Ttichard M. Markus

v. ) (Serving ByAssignment)

)
BROWN FARM PR.OPERTIES, L.L.C. et al. ) FINAL OPINION AND

JUDGMENT
Defendants )

s^___";-:^±i^,^ .

On Februaty 11, 2013, eight plaintiffs filed this case to quiet title for oil and gas -z5ights

they izzherrited from zLierr mother or grartdmother. Three defendsnt landovvmers coutend that

phio's Dorrriant .Mixiezal Aet deenaed that the family abandoned those rights which then merged

iri.fo the 7andowners' surface titles. The fourth de£eridant is a developer that hcilds the plaintiffs'

leases foz those oil aud_gas rights. Fach defendant filed an AAnswer wiffi a Crossclaiin or a

Coaanterclainn: The defendant cleveloper supported ft plaintiffs' cIaians.

Ohio :adopted. its Doi'm:ant Miineral Act as part of its Marketable Title Act on March.22,

1989, and added si.gniflcarzt p.xocedural provisions by an auiiandmen.t ou June 30, 2006. The

parties agree that ei.therthe 1989 version or the 2006 vezsion of Ohio's Dormant Mi.nerals A-ct

govezns t1ieiT dispute. No one asserted or sought to eixforcean abandonment rfaam while t.b.?

1989 version was in effect. This Court con.cludes that the 2006 version coritrols and denies the-

laudowners' abando=ent claim, .so the plaixiti-ffs retain thoserights..

1
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On August 5,2013, all parties jointly -fi1ed "Stipulations of Fact" which provide:

Certain par-ties have recently amended their pleadings so that the only c7aims
remiaining in this actiorx by any party sound in decI,aratory relief or quiet title and
involve the issue of whether the Defendants have ownership of the oil anct gas
mira.erals underlyirlg theiir respective properties. The parties agree and stipulate to
the follo-wing facts atrd recluest that the issue of the ownership ofthe_ subject
minerals be finaJly decided by the Court based tfpon the stipulated facts tivithout
the need of any tria.l.

Those factual sfipulations provide the basis for this Court's decision.

Ori Septembex 16, 1949, Carl E. Dahlgren and Leora Perry Da'hlgreri (husband and

wife) conveyed 225.59 acres in Carroll County to WiIiiam LetivisDiinlap, with a deed that

provided:

Excepting ancl reserving to Leora Perry Dahlgren all the oil and gas uaderlying
said premises- together with rights of way for pipe lines and ingress and egress to
aztydrilling operations thereor< and for the removal of said minerals from said
property.

By that deed, the Dablgrens severed the subsurface title for oil ancl gas from the surfa.ce title for

thhatpxoperty. See Gill v. Fletcher. (1906), 74 Ohio St. 295, paragraphs 1-3 of the syllabus.

Leora Dahlgren dxd not convey her retained mineral rights to anyane before her death on

March 13, 1977. Her wi1l and resulting probate court orders vested her mineral rights .in her

three chiIdren. They are the lawful successors to Leora Dahlgren's reserved rzglits, pursuant to

probate courit, CesOcates of Transfer wi7ich her ciaazghter nistaken[y filed with the Carrou

County Probate Courk rather than the Carroll County tZecorder's Qffice. The Carroll County

Probate Court issued a Certificate of Transfer fpz those ¢il and gas rights to those chi-Idren on

May 3, 1978.

Those reserved rights were not tbe'subject of any title transact;.on that anyone recorded in

.':̂;.^":tii
r,_^r;? o-l ; F3"s :•.l!- :::_ aara '^'l^
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the Carroll County.Recorder's Qffffce betvyeen March 22, 1.969 (twenty years before the effective

date fox the 1989 version of the Dormant Minerals Act) and September 17, 2009 (the date when

one of tlze plainM first recorded an oil and.gas lease to a developer).

There was -no drilling at, procl.uction from, or storage of oil or gas on that property-or aiiy

property pooled with it before July 5, 2012. The seveied oil aad gas title -vsias-not separated fxoiri

the surface title on tax lists for the Cauoll County Auditor or tha Carroll Coiuzty Treasurer. No

o^.e filed a claini in the Carroll County Recorder's Office for oh ox gas owmership on the zelevant

properties before one of the plaintiffs filed that claim on A.pri.l 12, 2012.

The three defendant Iandowners are the lawful successors to William Dunlap's rights for

the relevant properties, pursuaut to ciul.y iecord.ed chains of title. 7n each of their chaixLs of title

the deeds are expressly subject to the oil and gas reservation set foxtlh in the deed recorded at

Vblurrie 121; Page 300, which is the 1949 Dablgren deed.

Two of the three landowiner defendants first acquired their interests in the relevant

properties after the 2006 amendment to Ohio's Dormant Mineral Act, so they did not and could

not have asserted aiiy abaudonment claim before that ariaendinen.t. The remainkg la.ndowner

defendant.- acquired his interest in relevant property by deeds in 1999 and 2002.

None of tt!e defendant.Iat^do^ners nor any of their respective predecessors in i*^tsrests

ever asserted any abandonment for the relevant mineral rights in any court proceedin,g before

these landowner defendants filed their pleadings in this case.

In 2009, each of tbe plaintzffs leased their oil arid gas interests for the releva.nt pxoperties

to a developer vaho recorded those leases in the Caixoll CoLi.3aty Recorder's Office in 2009 or

201.0, -and who la:ter.assiigned those leas.es to the defeiidant developer-

3 a
]^'^N!;.'..°^:
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7n. March of.2012, one of the de-fendantlandownexs sent the plainti_ffs and the leaseholder

develope-t a`m,Totice o,f Owuer'a Tntent to Decla.re the Abandonment ofNJine.sa.1 Interest (Ohio

Revised Code 5301.56)" for part of the relevantpropezties_ There is lio evidertce that before

then 4UY ofthe defendant landowners or any of their predecessors in interest ever asserted to any

oftize plaintiffs .ar to any publxc official that any owner of those mineral interests had abandoned

them.

Within 60 days after the landovvners sent then^ a"Notica of Owner's Tiiteszt to Declare the

Abaudonm.ent of Mineral Interest," five of the eight plaintiffs filed claims for their relevant

mineral interests in the Carroll County Recorders' Office.

On September 3, 2013, the plaintiffs filed their Bxi.ef iii Support of Request for rudgment.

On October 1$, 2013, the three defeudant lan.downers frled their Motion fbr Judgment aud

Supporting Brief, and the defendant developer filed its Responsive Brief in Support of Pl"aiutiffr'

Request for Judgment_ On.November 1, 2013, the plaintiffs fiied their Responsive Brief. Thc

case is now ri.pe for this Court's dec;ision.

THE UNDERL'i'ING MAMTA$LE. TITLE ACT

in.1961 Ohio j oined a widespread title reforna. movement when it enacted its Marketable

Title Act as R.C. 5301.47"5301.56. In the Prefatory Note for a.later p-r.oposed. Uniform

Marketable Title Act, the Natxonal Conferen.ce of Commisszoners op Uilifopn State Laws

explaiued the general purpose for those laws:

The basic idea of the;Marketable Title Act is to codify the venerable New England
tradition of cozzducting title searches back not to the original creation of title, but
for a reasorpable period only. The Model tct is designed to assure a title searcher
who has found a chaan offitle starting with a document at least 30 years old that
he need search ao fnrtder back i-n the record. Provisions for rerecordir,g and for
protection ofpersons using or ocenpying Iaud are designed to pirevent the

Ir "Ml ^^4 ^^' ,:.
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possibilzty of fraudulent use of the marketable record title rales to oust true

owners ofproperty.

The most controversial issue with respect to zn.arketable-title legislation is whether
or not an exception should be. made for mineral rights. This [Unifovn] Act
follows the Model Act in making no such exceptiozt. Any maJor except[oii largely
defeats the purpose of marketable title legislation, by forcing the title examiner to

search back for an indefinite period for claims falling under-the exception.

As originatly enacted, Ohio's Marketable Title .A.ct govemed all interests in land

including severe.d mineral interests. It relies on a cb.aip. of title vvi.th a"root" record no more than

40 vears old. It inclir.ded R.C. 5301.47 ("Detiinitions"), 5 ry.01.48 ("Un.broken chain of recorded

title"), 5301.49 ("Record xnarketable title; exceptions"); 53.01.50 ("Prior interests"), 5301.51

(`Treservation of interesf'); 5301.52 ("Contents of notice"); 5301.53 ("Cerkain rights rlot

barred"); 5301.54 ("Effect of chaxiges in law"), 5301.55 ("Liberal c.onstruction!'), and R.C.

5301.56 ("Three year extension"). Betcveen 1963 and 1989, the leb slature adopted var.ious

anaendments to tbQse sections, which are not relevant here.

Effective March 22,1989, the legislature repealed and rewrote R.C. 5301.56 to create

Ohio's Dopmant Minerals Act. Effective 3^-une.30, 200b, the legislattzre amended R.C. 5301.56

by adding procedures for a sutface landovvner to claim that a mineral rights holder has abandoned

those rights and for the mineral zights holde.t to chaIlenge thatclaim.

In their context, it is clear that the legislature.has always iintended that the Marketable

Title Act (R.C. 4301.47-5301.55) and-the Dormant Minerats Act (R.C. 5301.56) are integrated

title laws :wbich should be read together whenever they were in e£Fect.

Thus, R.C. 5301.47 provides.def'uiitions thatnppXyto R.C. 53.01:47 to 5301:56 inclusive;

anc3.12.. C. 5301.54 restricts the e.ffect of all t}hflse sections on.otlier statutory piovi sions. More

:L•:
^-
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sigxii.icantly, RC_ 5301.55 directs:

Sections 5301,47 to 5301.56, i'.clusive, ofthe Revised Code, shall be iiberally
conslrued to effect the Iegislative purpose of siinp.Jifyi.ug and facilitatulg land title
transactions by allowing persons to.xely on a record chain of title as descrn'bed in.
Section 5301.48 of-the Revised Code, subject onlyto-such Iimitations as appear in
section 5301.49 ofthe Revised Code.

The purpose of the. Marketable Title Act is to, "simplify and facilitate land title t.ransacl:ions by

a3lowing persons to rely oza a recor.d chain of title." CoZlins v. Moran, 2004-Ohio-13$1 (7^' Dist.),

¶2Q, quoting Semaclxko V. Hopko (1973), 35 Ohio App,2d 205; see atso Pinkney v Soutlzyvick

Invesiments, L,L.C., 2005-Ohio-4167 (SP I]ist.) at 131_

Both the Mat^.ketable Title Act and its Dorman.t Minexals Act component support re]iauce

on public doctunents xather than private communications for title iransfers. For some purposes,

the Marketable title Act pernnits reliance on public documents outside the county recorder's

office.

RC. 5301.47 defines reliable public records that documerit title interests and tra-nsfers:

As used in sections 5301.47 to 5301.56, inclusive oftb:e Revised Code:

(B) "Records" includes probate and other official public records, as well as records
in the ofCce of the recordez of the county in which all or part of the land is situate.

(C) "t'teeo? ^'^g," when appi'ted to the cfriciai public-records of tbic probaie or other
court, ittciudes filing.

(F) "Title transactioxi" meaxxs any ttunsaction affecting title to any interest in land,
includi^ng title by will or descent, title by tax deed, or by tnlstee's, assignee's,
gu.ardian's, executor's, administrator's, or sherifPs deed, or decree of any court, as
well as warranty deed, qtii.t cIaim deed, or mortgage.

tij•Y 4r^^~ ^ t ^t
,, -'^^ . ^ t^,`'N^':
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RC. 5301.48 defines the holder of an "^.i.nbroken chain of title" for an interest in real

properfy, aud the'refore a"marketable title" for that interest to include (a) a person fox whoud #hose

public records show an un.broken chain of title for that intexest -which extends back for at least

forty years; or (b) a person for whom those public.Tecords show au unbr€iken chain of title for an

interest that a docnment createcl within the preceding forty years. If the documents in that chain

of title speci.fica0.yidentify a recorded document that created an interest in that property, the act

preserves that interest. •RC. 5301:49(A). All interests cieated before an unbroken chain of title

that extends back at least forty years wh-ieh are not otherwise preserved by the act are "null and

void" [R.C. 5301.50] and "exianguished" [R.G. 5301:49(13)].

Subject to specif ed exceptions, the holder of an interest with an u.ubrokeiz chain of title

for at least forty years need not demonstrate (a) the creation of that interest more than forty years

earlier; or (b) the terminati.on of any purported litnitation on that interest more than forty years

earlier. The forLy years are mea'sured back from "fte #une the inarketability is beiug determined"

1R.G. 5301.47(E) and R.G. 5301.51(B)]; or "is tb budetermined" RG: 5301.481

R.C. 5301.51 and 5301.52 pezxni.t,tha holder to preserve an otherwise unprotected interest

by recordixig apre"scribed notice. Before the -2006 amemdrnent that created the Dormant Minerals

Act, the=legislatare xepeatedly revised R.C..5301.56 to prowde a-.^^ditional thtee year grace Feriods

during which the prescribed notice could preserve that i-nterestz which it ultimately eXteiideii to

December 31, 1976 [anore than 15 years a$er the act°s effective date]..

Following the adoption of Ivlatketable Title Acts,. many states added special rules for the

temiiriatxon of r..nineral rights, including ternportry lease interests and permanent fee simple

7

•^^,^.^^5 ^.^_. ^

APEN®IX



EXHIBIT 12

ownership: Here again. the National Coii£erence of Commissioners oiu Uniform State Laws

explains that histozy in the Prefatory Note for its Unfform Dormant Interests Act, which the

Conference approved in 1986 annd the AB.A. approved on February 1$,1987:

Tran:sactions involvzng inineraI interests may take several di.fferent for,m.s. A lease
pezxnits the lessee to enter the land and remove minerals for a specified period of
tilne; ---- A. fee title or other ,izeterests an minerals maybe created by sevex-ance.

A severance of xninerat iriterests occurs where all.or a portion of minerai. interests
are owned apart from the ownerslaip of the surface. A severance may occur in one
of two ways. First, asurface ovwner who also owns. a mineral interest may reserve
alI or a poa1io4.of thc•mineaaJ! i%erest u.pfln trausfer of.the- sur.fae.e_ In the deed
conveying the surface of the land to the buyer, the seller resetves a mineral
interest in some or aIl of the minerals beneath the surface....

Second, apers.on who owns both the surface of the lamd and a mineral interest
may convey all or a poriaon of the mineral interest to another person. ....
Severed miueral interests may be owned in the same manner as the surface oft.he
land, that is, in fee simple_

Dormant nrineral interests in general, arD.d severed n:ain.eTal interests in particular,
may present difficulties if the owner of the interest is missing or imkn.owrL Under
the common l4w, a fee simple interest in land cannot be extinguished or
abandoned by nonuse, and it is not necessary to rerecoad or to raa:nntain current
property reeords in order to preserve an ownershZp interest in minerals. Thus, it is
possible that the only document appearing in the public record my be the
docum.ent initially creating the mineral iu.terest. Subsequent niineral vwners, such
as the heirs of the orzginaT mineral owner; may be uncon.cerned about a-a
apparently valuelless miiieral interest and may not even be aware of tt; .hence their
in.terests may not appeax of record.lf mineral owners are missing or unkaown, it
may cteateproblems for.anyotteinterested in expXoriug or.mining, because it may
be dzfficult or irnpo,ssible to obtain rights to develop.tb.e minerals. An exploration
or mining company gia.y b.e liable tp the missing or unknowri owners if
exploration or .miziing proceeds tivithaut proper leases. Surface owxters are also
concerned with the ownershnp of the niinerals beneath their property. A m-ineral
interest includes the right of reasonable entry on the .surface for purposes of
mineral extraction; tbzs can effectively preclude developmetlt of tb.e surface and
constitutes a significant ampairiment of marketability,

An edensive body of legal literature demornstrates the need for an effective means

^ r F^ ^; .^; .^,
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of cleazang land titles of dormant mineral interests. Public policy favors sub}ecting
dormant rnineral interests to tezm.ination, and legislative interveuti..on in the
continaing conflict between, minerai and surface interests may be necessary in
some jiuisdietions. More tb.an one-fouith of the states have now' eaiacted. spe'cial
statutes t6 enable termination of dozsmant mineral interests, and some of the nearly
two dozen states that now have marketable title acts apply the acts to mineral

interests. -

Nonuse. A number of statutes have made nonuse of a mirlera.i interest for a. tcibz of
years, e.g., 20 years; the basis for term.i.nation of the znirieral interest. Such a
statute irL effect makes nonuse for the prescribed period conclusive evidence of
infent to abandon: Tkie ztfin.use schenae has, advagtges and disa.dvan.tages. Its
major attraction is that it enables extinguishmeut of dormaia.t.interests solely on
the basis of nonuse; proof of intent to abandon is unnecessary. Its.major
drawbacks are that it requires resorG to facts outside the recprd and it requires a
judiciat proceeding to determine the fact of nonuse. It also precludes Iong-term
holding of mineral r.ights for such purposes as firture development, future price
increases that tivzll make development feasible, or assurance by a cou.serva.fion
organization or subdivider tbat 1-he mineral rights will not be exploited.

The nonuse concept slzould be incorporated in any dormant mineral statute. ..._

Recording. Another approach found in several juzisdictiorzs, as well as zul. LTSLTA
[Uniform Sino:plifcation of Land Transactions Act], is based onpassage oftime
without recordmg. Under this approach a mineral interest is extin.giiished a certain
period.oftime after it is recorded, for exarriple 3 0 years, unless during thatperioci
a notice of itt.tent to preserve the interest is recorded. The virtues of this model are
that it.enables cleaiing oftitle on the basis offacts in the zecord and with-out resort
to judicial action, aiid itkeeps th.e record zxiirierat ownezship current. Its major
diisadvantages are that it permits an inactive owner to preserve the mineral rights
on a puFely speculafive basis- and to ho3.d out -for -mi.^auce :noney bide_finitely, aud
it creates the'possibility that aetivelyproducing mi.ueral rights wiIl be Iost'tbrough
in.aclvPrf.ent failure to record. a notice of intent to preserve the mineral n^:b.ts. The
recording concept is useful, however, and should be a key element in auy dor.rigaut
rniueral legislation.

Coiastitzitionalziy. Canstztational %ssues have been xaised coneerniing retroactive
application of a dormant mizteral sta:tuto to exist7ng mi;a.eral interests. The leading
case, Texaco v. 57?ort,-4541U.S. 53.b (1982), held the Indiana dorrnant miizeral
statute constitutionai by a natrow 5-4 nlatgin. The Indiatia statute provides -tbat a

-^i:FY^`'^.7' ^ 1^ z^. ---̂ sc
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mineral right lapses if it is not used for a period of 2{3 years and no reservation.of
i'agktts is recorded duririg that time. No prior notice to the minerat owner is
requited. 7Che statute includes a two-year grace period a$er enactment
during wbich notices ofpreservatioxt_ofthe mineral.interest may be irecoxded_

A combination nonuse/reeording scheme thus satisfies federal due process
xequri-teoa.ents.. Whether such a scheme would satisfy the due. process requirements
of the various states is not clear. Comparabl,e dormant mineral legislation has been
voided by several state couxts for failure to satisfy state due.process requirements.
Uniform legislation, if it is to succeed in a11 states where it is enacted, will need.to
be clearly co:nsiitutionai under various state staudairds. Tffls means that some sort
of p'ior notice to the minexal owner is naost likely necessary.

For Ohio, both the 1989 version and the 2006 version of the Dormant Nlinerals Act create

statutory conditions when the owner of subsur_face minerals rights is "deemed" to have

abandoned those rights. Both versions desiguate those conditions by excluding circumstances

wheii the oevner is not deerned to have abandoned th.em. In the 1989 version, RC. 53.01.56(B)(1)

designated conditions that denied or disqualified a statutory claim that a mineral iights owner

abandoned those rigghts:

(B)(1) Any mineral intexest held by any person, other than the owhex of the
surface of the lands subject to the interest, sha11 be deemed abandoned and vested
in the owner of the surface, if none of the following applies:

(a) The mineral interest is in coal, or in mining or other rights perti.nent to or
exer`cisable in connection with an intexest in coal, as described in division (E) of
seckiot15301.53 of the Revised Code: However, if a mi.nex.al i.nterest.includes both
coal and other mi.nerals th4t are not coal, the xninerat interests,that exe not izi coal
tula.y be deemed abandoned arzd vest in'rhe ovmer of the surface ofthe-Iauds
subject to the intexest.

(b) The mineral interest is held by the United States, this state, or any political
sazbdivision, b.odypolitic, or agency ofthe United States or this state, as described
in division (G) of section 5301:53 of the Revised Code.

(c) Within the preceding twenty years, one or more of the following has occurred:

(i) 'The mineral interest has been the subject of a title transaefiion that has been
filed or record.ed in the office of the county recorder of the coirnty in which

10
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(ii) There has been actUa.l production or vuithdrawal of minerals by the holder
from the lands, from lands covered by a lease to which ttie mineral interest is
subject, from a min.e a portion of which is located beneath the lauds; or, in the
case of oil or gas, froxn, IaAds pooled, unitized, or included in unit operations,
under sections 15D9.26 to 1509.28 of the Revised Code, in which the mineral
interest is participating, provided that the in.strument or order creating or
providing for th.e pooling or unitization of oil or gas interests has beeiz filed or
recorded in the off-ce of the eounty recorder of the county in which tlie lauds
tliat a.re subject to the pooli:74g or unitization are located.

(iii) 'The mineral interest has been used in underground gas -storage operatious
by the holder.

(iv) A drilling oar miiung permit has been issued to the holder, pro-vided that
an affidavit that states the name of the permit holder, the permit num.ber, the
type- of pernait, and a legal description of the lands affected by the permit has
been ftled or recorded; in accordance with section 5301.252 of the Revised
Code, in the off. tce ofthe county recorder of the county in which the lands are
located.

(v) A clai-m to preserve the mineral ir3terest has been filed in accordance with
division (C) of this section.

..
(vi) In the case of a separated .aain.eral interes^ a seParately listed tax Parcel
number has been created for the xnznetal iziterest in the co7unty auditor's tax
list and the county treasurer'.s duplicate tax list in the county in which the
lands are located.

The 1989 versioiz provided a tliree year grace period a-fter its effective date for any of the

di.squalifying coniiittans (iitcluding the filing of a m-ineral rights claim) to preclude.abando.nniebt.

R.C. 5301.56(B)(2).

The 2006 version designates the same conditions that deny or disqualify a statntory cTaim

that the owner Qf subsnrface. mineral rights abandozied those rig3its.. The cri.tical difference

betweerl the 1989 version and the 2006 amended version of the DotmantNlinerals Act is the

presence irt the 2006 versioii av.dthe alisonce iin tlie "1989 version of any express provision for its

11
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implementation.

For the 2006 versi®n, theAct provides procedu.r.-es for a surface ®wner to regain severed

subsnaface mineral ri.ghts in the absence ofth®se speci-fied circumstances. To terminate any

subsairface i.ights the, surface owner rn.ust notify each subsvrface holder that he or she intends to

decla-re that interest abandoned fR.C. 53 01.56 (E)(1)] and w.ithi.n thirty days tkereafter must fde

aa affidavit of abandonment with the apPlicable county recorder [R..C. 5301.56 (E)(2)]. T.he

notice must identafy the allegediy abandoned subsurface rights and assert the statutorily defined

inactivity [R.C. 5301.56 (F)]. The affidavit of4band.onnient must confirm the notice and allege

the stakutozzly defined aba.ndonment [R.C. 5301.56 (G)].

The 2006 version provides procedures for the subsurface owner to oppose the surface

ovaner's notice by fxIing v,dthin sixty days thereafter a clai.m.to preserve those rights [R-C.

5301.56 (H) (1)(a)] or au affidavit that disputes the statutorily defined abandonment. [R.C.

5301.56 (H)(1)(b)] Ifthe subsurface holder fails to file either ofth4se documents witbin that

time, the recorder shall mem,or.ialize those eveats and thereby vest the su-rface owner tivith that

subsurface holder's rights. [R.C,. 5301.56 (kl)(2)J

By coritrast, the 1989 verslon- of Ohio Dormant IvRineral Act did hcit-incIude any provision

for the sirface, owiner to notify t.he, holder of any siibsurface muaeral rights about an.abandonment

claim before or after the alleged aba-ndonvient, or to file auytbing with the country recorder or

anywhere else. ft provided no procedtire for the holder of subsurface ilghts to contest their

alleged abandonment, and no piocedtire for anyone to record the abandonment anywhere.

The 2.006 version for RG. 53 01:56(B)(3) pez7mits the surface owmer to serld the holder of

any sa.bsurface rliineral %ights an abandonment notice whenever noiae of the statutori-ly defi.n.ed
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disqualifying events occurred within twenty years precediing that notice. The 1989 version of

R.C. 530 L56(B)(1)(c) provided for its applicatiori wlless: 'Witbin the preceding tvventy years

one or more of the.following has occurred," witliou.t .specifying the event fior^z which it rrieasnres
^

the preceding twertt,q years. In iieu of the 1989 version's three year gracp period after the

statute's effective date for the rnineral rights holder to establish 0;" y of the disqualifying events

(including a filed claim), the 2006 version permits the mineral rights holder to fi â.e that'claim

yvi-khin 60 clays after the surface owmer notifies him of the claimed abandonmerit:

Not.hzug in either the 1989 versiom or the2a06 version denies that the Marketable Tit1e

Act (R.C. 530147-5301.55) remains applicable to mineral rights, at least to the extent tha.t the

Dormant 1Vlinerals Act does not expressly provide differently.

In this case, the suxface landowners assert (a) that the 1989 versicin esta.blished the

claimed a.bazzdonlnent autornatically when none of the disqualify^g events occuued tvithin

twenty years preceding its effectiVe date ot the three y^ar grace peiiod; and (b) that the

abaridortffierit was complete b.efore the 2006 amendment required different procedures to assert

or coDfirm. it.

By coaitrast, the holders of the reserved mineral zgghts and the developer who holds their

Zeases conteiad (a) that the 2006 version:contrcils the abandonnient procedures hexe because the

landown.ers first asserted any abandozunent after 2006, (b) that the landoviaiers have not comlilied

with the procedures requircd by the 2006 ameridriment because 'tliey never f Ied the required

abandonment aff davit which pez=tted them to contest that claim, and. (e) that the 2006 version

preeludes abandonmerit because disquali^,ying e^rerzts occurred after 2006.

Couusej have not cited any appellate decisron that decides whether or when to appiy the

13
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1989 version ofR.C, 5301.56 for att aban.donmen.t claiiux filed after tb:e 2006 amendment. But

see Dodd v Croskey, 7ft Dist. No. 12RA6, 2013-Ohio-4257 (Sept: 23, 2013)(applying the 2006

version to events that arose before its enactment witb.out discussion oftlaat choice). This court

has founct none.

After careful considfetation, this Court agrees waith. the hoiders of the subsur.fa.ce riiineral

rigghts. Witb.out any cont+rary statu.tory language, ttus Court concludes that tixe 19$9 veision

impliedl.y requ'rred implementation before it fiually settl.ed the part.ies' rights, at least by a

recorded abandonment claim t,hatpermitted the ad.verse party to challenge its val_idity, if not by

an appropriate court proceeding to cozi#`zrni that aban.donment. Circumstauces that support a

claimed right do not by themselves provide a completed remedy_ Absent a.ny implementation or

enforcemen.t of claimed abandonment rights before the 2006 amemdment, the landoivner

defendants must comply with the procedures which the 2006 am.endrnent reqrures.

First, the surface owners' interp.retation of the 19$9 version conflicts witb. "the legislative

_purpose of simplifying a.ud facilitating land tifIe tr`nsactions by allowing persons to rely on a

record chain of title as described in Section 5301.48 of the Revised Code." R.C. 5301.55. The

county recorder's records wQWd not xevead sorpe disqi-ialifyimg conditions fihat prevent stattltory

aband.onrnent.rSee R.C..5301.56(B)(3)(c)(°`The niffieral interest has been used in undergrovnd

gas storage operations by the holder"); 5301.56(B)(3)(fl("In the case of a separate.d mineral

interest, a seParately listed tax parcel nuumber has been created for the xnineral intexest in the

county audgtor's tax list and the county treasu.ier's dupiZCate tax list in the county in which the

lands are located"). A title examiner might well fiud the reaotded Dahlgreu deed with its

xeservatioaa of minerai rights, without any record that s.bows whether the Dah_lgreiis or +.beir

14
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descendents preserved or` abandoned those rights.

Second, interesteciparties coul.d dispute compliance with dis.qual'50-g conditions,

without filing anything in the recorder's office. Hence, reliance on tbe recorder's records to

establish or avoid abandonm,ent requires at least a recozded document if riot ju.dicial

cotfirmati.on.

Tbird, _"[f1 orfeitures are riot favored by fhe lavv. The law requiros that we favor in.dividual

propez ty rights when interpreting forfeiture statutes:" Ohio Dept qfLiquor Cotzlrol -v, Sons of

.Italy Lodge 0917 (1992), 65 Ohio St3d 532,1534, quoted at Spgg v. Zzirz, 2009-Ohio-1526;121

Ohio St.3d 449, ¶9; see also &ate v. Lzlliockk(1982), 70 Ohio St.2d 23, 25; Dodd v. Croskey,

supra, at ¶35.

FourFb, the Dormaat J.V1.inerals Act employs considerably less conclusive language than

the MarketabXe Title Act to ter.min.ate title interests: The Marketable Title Act estabX.ish.es that the

unprotected rights are "null. an.d void" or "extinguished," while the Dorman"t Minez'als Act

provides that they are "deemed abandoned:" Compare RC_ 5301.50 and R.Q. 5301.49(D) wi.th

R.C. 5301.56(B)(1). 'd'ha less conclusive language iv, the Dormant 1Vltaierals Act stroz.tgly

suggests that it provides staudards but does nQt.resolve tlae i,ssue. -Compare Blcrtt v Hamilton

Coamty Bd. o. fRevisian, 2009=Ohio-5260,123 Ohio St.3d , ¶22;1'n Re tPashzngton, 2004-Ohio-

6981; 1& Dist. No. 04AP429, ¶23.

Fi#Ih, the landowxAers' inter.pretation of these provisions creates tlie anomaly tha.t_inineral

tights ar'e deemed abandon.ed when the owner has a statdtorilypresezved. record xriarketable title

In this case, for example, the plaintiffs have a r:e.cord znatketable record title from the probate

coint's Cerdf'icate of Transfer less than forty yeaxs earlier, pnrsuantto R.C. 5301.47(A).aud RC.

15
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5301.48; which fhe defeiadant Ian.dowsaers' own deeds }1a.ve preserved pursuan.t to RC. 5301.49

aud k'C.C. 5301.51. See SeO Toth v. Berks TifieIns: Co. (1983), 6®hi.o St.3d 338, syllabus;

Heifner v. Bradford (1983), 4 Ohio St. 3d49, sypabus.

Slxth, this Court tloubts t}zat statutory ab.anclonahent is constitutionally enforceable

without giviog tJie adverse party an oppoftunity to dispute the relevan-t claims. In Texaco v Short

(1982), 54 U.S. 516, the federal Supreme Courk:tatled that Iudiana's Dormant Mynerais Act

satisfied fedezal constitutional protections when a mineral owner lo-st his Yigbts in specified

circumstances without giving that owner advanc^ riotioe. But the same opinion sta.ted at 533-34:

The question theax presented is whether, give.n that knowledge, appellants had a
consfttional right to be advised - presuoi.ably by the surface owner -- that their
20yearperiod ofnon.use was about to expire.

In answeiing this question, it is essential to. recognize the difference between the
seTf executing fea,ture of the statu.te and a subsequent judicial determination that a
particular lapse did, in faet, occur: As noted by appellants, no specific notice need
be given of an irri.pendiag lapse. ... It is unrlisnuted that, before judgzue-nt could
be entered in. a qulet title aetzcin that would detetaiine coACIusiveIy that amiueral
interesfi has reverted to the surface owner the full procedural -piotections of the
DueI?rocess Clause ^- ^cludi^ notice reasonably cadculated to reacla alI
znterested parties and a prior oppozhanity to be I3eartl-- rno.st be Isrovided
(tanderlinin.g emphasis added)

Without advance notice and an oppor^ity to be heard, statutory abandonment may

vioiate Art. I, Se.c. 19 of-the ®hio Constztutzon ("P'.aivate property sh.al.I ever be held in.violate"),

even if it does not violate federal constituiaonal provisions. However, we need not determirie

whether statutory aban-donment witli.out lirior:motice satisfies that provision ofth.e Ohio

Constitutioax where other coasideratio:z^s reach the sanze resazlt without -addressing that concern.

In any event, Due Process requirements itz both the federal and state consixtutions

uuquestionubly mandate notice and an opporhinzty to respond before a di.spiite about those xagbts
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APPEN DIX PAGE 150



EXHIBIT 12

^ ^^^,4^
^

inteFe.s9 has reverled to thes-szrtace a^^rY ft ia^^_pl ed gctFq^^ ^'t^^
D^a^ ^?^o^es^ l l^ ^x.s^ ^ilfzdr ^^ ^itice reas^sr^a^.ni.^ ^ atgi^.ated-to re^^^ ^^
gx^gst-_ :^ ^a^e^. ^.r^ a^^ae o' ortin:;t^
(Lmderliiiing emphasis added)

Without advance notice a-nd an opportunity to be heard, statutory abandonment naay

violate Art: I, Sec. 19 of the Ohio Constitation (`Trivate: pioperty shall ever be held inviolate"),

even if it does not violate fed.exal constitutioaial provisions. However, we need not determi:ne

whether statatory abandonment without prior notice satisfies that provision ofthe Ohio

CQnstrtution where ot}her consideratian.s reach the same result without addressing that concern..

In any event, Due Process xequirements in both the federal and sta.te constitutions

unquestionably mandate notice and an opportunity to respond before a dispute,a;bout those xz.ghts

can be resolved. Courts should construe-.statutes in the manner that best confirms their

.constitutionality. Hahoning Educcrtion Associrition ofDeveloprnentul DzscrbilitiQs Y. State

Employxrzent Relcrtao.nsBoard, 2013,Ohio-4654, ¶1.9; State v. Carnes, 2007-Ohio-604,l (7t"

Dist:) Fox tfae purposes of this decision, the court accepts the defendant landowaers' argument

that the 1989 version of Ohio's Dozmant .Mineral Act deemed the plaintiffs' ndnerat rights

abaudozaed if none of the disqualifv;ngconditions existe.d: withi.n tweitty years before March 22,

1989 (the act's effeet[ve date) or before March 22, 1992 (t4e statutory grace period). See Riddel

v. Laymanf 5t' Dist: No. 94CA114 -(July 10, 1995). Ho•wever, at most the absence of those

conditions created an inchoate iight; it coutd not and d.id not transfex ownership without judicial

confirnna#Ion or at-least an opportunity for the disowned party to contest their absence or tlie

eff,eet of the'it absence.
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arbitrary 2md tans-upportable assumption that their failu,re to develop those minerals meant that

they delibezdtely abandoned them foTever. Could the legislature deem that a surface property

owner abandoned his title if he failed to develop an empty lot for some axbitrary interval? The

federaI Supreme Court's deeision in Texaco Y. Short, supra, may answer: "Yes." But the

property owner must liave an opportunity to d"zspute that result.

NO ABAND.ONMENT UNDER THE CURRENT LAW

Each of the pIairatiffs leased his or her oil and gas interests for the relevant properties to a

deveioper who rocorded those leases in the Carroll County Recorder's Office in 2009 or 2010.

Those recorded leases are "i:itle transactions'' that preclude any deemed abandonment for the -

plaintiffs' mixleral inteiests pursuant to tfie 2006 version of R.C. 5301.56(B.)(3)(a).

Witbin 60 days aMr a.laitdow.ner sent them a "Notice of Owner's Intent to Declare the
,

Abandontnent of Wnerat Interest," live of the ciglit plaintiffs filed statutorily sufficient clauirs

for their relevant mineral interests zn the C:arroll County Recoiders' Office: Those recorded

claims preatude any deerned abandonment for their interests and the interests of all the remaining

p7aintiffs pursuant to the 2006 version of R.C. 5301;56(B)(3)(e).and 5301.56(C)(2).

Two ofthe landowher defendatxts mever complied with R.C. 5301.56(E)(1) by senci.zrzg.or

publishing notice to "each holder" of the allegedly abandoned mineral interests. None of the

defendant 1aai.downers ever complied withR:C. 5301.56(E)(2) byfiling an "aff.idavit of

ab,andonmen.t" in the Carroll Coisity Recorder's office. Without those notices or affda.-,xits, th.ose

landowners failed to invoke the abandonment procedures which the 2006 version requires to

assert an abaiadorunent claim.

18
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i ^4'^ ^pFINAL JUDCiMENT ^^_^ ^^^^^^rG ;_ .1 ^0 ,^^y ŷ ?^^

In this case, the following plaintiffs hold zni.neral rights for the relevant properties:

Ronald Edward Dahlgren, Elsa Anne LyXe, Helen Mary Dah.igren, Martha PerAy Dahlgren,

Cy.nthia Ann Crowder, Daniel Carl Dahlgren, Charles Stephert Dahlgren, and Diane Ellen

PaIlins. The parties have not asked this Cotirt to determine which plaintiff owns any allocated

interest 'm those rights for each relevant pxoperly, and this judgment shall not serve that purpose.

IA. this case, the folloWi.v.g defendants owu the relevant properkies: Brown Farm

Properkies, LLC, Brian L. Wagner, and Thomas Beadnell.

In this case, Chesapeake Exploration, LLC is the current holder of assigned leases and the

defendant developer for the plaintiffs' oil anci gas ownership on the relevant properties.

This Coiirt deteimi.n.es aud decla-ires that each of the eight plain:tiffs xetains his or her

respective intetest in oil arid gas Iocated on or recovered from the properties designated in the

Complaint and its attachments.

This Court quiets ownership and title to thosc xnineral rights in the plaintiffs and not in

the surface landowner defendants_

This Court determines and declares that each of the landowner defendants retauis his or

its surface ownership for those properdes. .

Tliis Court cietexniines an.d declares that the defendant developer retains its rights as the

holder of recorded and assigzted leases to those oil and gas rights.

W:ttbin sixty days alker tlhis Court ffles its. judgment -with the Clerk of the Carroll County

Common Pleas Court and any subsequent appeals from that judgment are exhausted, each of the

plaintiffs or their counsel shall file a copy of this Final Opinion and Judgznent in the Carroll
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County Recorder's Office, together with a claim that satisfies RC..S301.56( C)(1).

The plaiutiffs shall recover the costs of this case, not including attorziey fees or litigation

expenses.

Juclge Richard M. Marlfftts, Retired Judge Recalled to
Service pursuant to flhio Constitutionr, Art. IV, §6(C)
and R.C. 141.16 and a,signed to the Carroll County
Cominon. Pleas Court for this matter.

TiM CLERK SHALL MA.]L TIlVIE STAMPED COPIES OF THIS F.I].VAL OPM®N AND
JUDGIIMNT TO ALL COUNSEL AND 3BE ASSIGNED i7IS1TING JUDGE '

2U
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Case: 2:12-cv-00104-ALM-EPD Doc #: 149 Filed: 09/20/13 Page: 1 of 12 PAGEID #: 1644

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OBIO

EA,STEIt.N DIVLSION

WELLIlNGTON RESOURCE
GROiJP LLC,

Case No. 2.12-CV-104
Plaintiff,

JUDGE ALGENON L. MARBLEY
V.

BECK ENERGY CORPORATION, . Magistrate Judge Elizabeth P. Deavers

Defendant.

OPTNION & ORDEIt:

1. INTRODUCTION
This matter is before the Court on Defendant aad Third-Party Plaintiff Beck Energy

Corporation's ("Beck") Renewed Motion to Dismiss (l]oc. 76) against Intervenor-Plaintiff Transact

Partners Intemat3onal, LLC's ("Transact' ) First Amended Complaint (Doc. 61). Pursuant to Fed_ R. Civ.

P.12(b)(fi), Beck moves to dismiss Transact's Second through Seventh Causes of Action. In addition,

also before the Court is Plaintiff and Third-Party Defendant Wellington Resource Group's ("Wellington")

Motion for Oral Argument on Beck's above-rnenfioned Motion to Dismiss (Doc_ 98), as well as

Transact's Motion for Leave to File Notice of Suppleme,ntal Authority Instanter (Doc. 139) regarding this

same Motion to Dismiss. For the reasons stated below, Beck's Motion to Dismiss is hereby GRANTED

IN PART AND DE+ NIED IN PART; Wellington's Motion for Oral Argument is hereby DENIED as

moot; and Transact's Motion for Leave to File Notice of Supplemental Authority Jnstanter is hereby

DENIED as moot.

IL PROCEDURAL POSTURE "

This case originated with a suit brought in diversity jurisdiction by Wellington against Beck,

alleging breach of contract and unjust enrichment / quantum meruit. Shortly after the case began,

Transact sought and was granted leave to intervene, and Bled claims against both WeIlington and Beck.
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Case: 2:12-Cv-00104-ALNfi-EPD Doc #:149 Filed: 09/20/13 Page: 2 of 12 PAGEIp #: 1.645

The parties have filed severral rounds of amended pleadings, with the result that Beck now assert.s

counterclaims against Wellington, as well as third-party claims against individuals associated with

Wellington, and Third-Party Defendants Michael Sahadi and Levencrest Consulting, Inc. Wellington,

Levencrest, and the Third-Party Defendants have answered, while Beck bas answered Wellington but

moved to dismiss Transact's claims against it. In addition, Wellington sought and was granted leave to

file amemorandum of law in opposition to Beck's motion to dismiss Transact's claims. Wellington also

requested oral argument regarding Beek's motion, while Transact recently requested leave to add

supplemental information relating to the briefing regarding the motion. Both of these motions are

resolved herein, together wi:th the underlying Motion to Dismiss. These inotions have been amply

briefed, and are ripe for review.l

1111. STATEMENT OF FACTS
Given the number of parties involved, as well as the voluminous filings, mDltiple competing

versions of the events of this case bave been presented to this Court. For the purposes of this Motion to

Dismiss, however, this Court accepts as true the facts as pleaded by non-movant Transact in its First

Amended Complaint (Doc. 61)_

This story began, from Transact's poirit of view, in October 2010, when it was approacbed by

representatives of Weliington, and shown the assets owned by Wellington's client, Beck, (Transact's

Amended Cmplt_, Doc. 61 at 17). The "Beck Assets" included oil and gas leases, oil and gas wells, and

related assets, in Monroe, Belmont, and Nobel Counties in Ohio. Id, at ¶ 8. Transact agreed to enter into

a co-brokerage agreement with Wellington, whereby Transact would utilize its expertise and knowledge

of industry contacts to fiad interested purchasers of the Becls Assets and put them in contact with Beck,

and in return receive 2% of the total transaction price in compensation, if Transact was successful in

1 Meanwhile, dnteruenor Marcellus Shale Land Acquisition Group, LLC {"MSLAG"), sought and was granted leave
to intervene, and in turn filed claims against Beck Beck moved to dismiss, in a motion also pending before this
Court (but not currently subjudice). Beck's Motion to Dismiss is resolved in a parallel Opinion and Order_
Transact then filed cross-claims against MSLAG, whicb MSLAG moved to disnvss; MSLAG's motion awaits
resolution by this Court.

2
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Case: 2:12-cv-00104-ALM-EPD Doc #: 149 Filed: 09120/13 Page: 3 of 12 PAGEID #: 1646

"presenting a ready, willing and able purchaser, and [if} sucb purchaser in fact complete[d] the purchase

of [the Beck Assets]." Id. at ¶S( 8-12, Before entering into the co-brokerage agreement, Transact asked

Wellington to reduce its agreement with Beck to writing; Wellington represented that it had done so in

late January 2011 (though Wellington and Beck in fact executed their written contract on February 28,

2011). Id: at'J110-11. Under the terms ofthis contract, Wellington agreed to provide Beck "with

prospective purchasers for oil and gas leases to which Beck possessed the oil and gas rights." Id. at ¶ 11

(quoting Wellington's Amended Complaint, Doc. 31, at 118). Transact and Wellington executed their

co-brokerage agreement on January 31, 2011. Id. at ¶ 11.

ln April 2011, Brian Reilly, principal of Transact, spoke with several oil and gas industry contacts

regarding the Beck Assets, including representatives o€XTO Energy, Inc. ("XTO"). Id. at ¶ 13. Mr.

Reilly also marketed the Beck Assets to Eclipse Energy ("Eclipse"), which led to a meeting between Beck

principal, Raymond Beck, and Eclipse. IaX at ¶ 14. During this time, Mr. Reilly explained his role to Mr.

Beck, and made himself available to AJr. Beck via phone and email. Id. at 1116-19.

Ultimately, no deal was reached between Beck and Eclipse, but in June 2011, Mr. Reilly again

contacted representatives of XTO, at which time XTO expressed its interest in the Beck Assets. Id. at ¶

20. A phone conference was held in July 2011 between representatives of XTO and Wellington, which

led to several more meetings and telephone conferences between Mr. Beck and representatives of

Wellington and X'rO. Id. at ¶¶ 20-21.

In August and September 2011, Mr. Reilly sought information from Wellington concerning the

Beck-XTO negotiations, at which time he was informed that Mr. Beck had requested that all

communications run through Wellington. Id at T 22. Several weeks later, Wellington informed Transact

that it too had been sbut out of the Beck-XTO negotiations. Id at ¶ 23. In November 2011, Beck and

XTO executed a purchase and sale agreement for the Beck Assets, and in December Beck executed two
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Assignments and Bills of Sale, conveying the Beck oil and gas leases and related properties. The

purchase pricepaid by XTO was $84,961,346.00. Id. at ¶S( 24-26.

In January 2012, when Transact inquired as to when Beck would pay Wellington, and thus

Wellington would pay Transact its 2%, Mr. Reilly was informed that Wellington would not pay. Id. at ¶

28. Mr. Reilly spoke to Wellington's attorney, who informed him that Wellington did not consider

Transact's claims to be "vaiid," and invited Transact instead to demand a"nomina} sum" in payment. Id.

Wellington cflmmenced this action against Beck on February 1, 2012 (Doc. 1). Transact moved

to intervene on March 14 (Dec. 9), and filed its Third Party Campl:aint on July 23 (Uoc. 46), and its

Amended Complaint on September 25,2012 (17oc. 61). One month later, Beck filed the present motion

to dismiss Counts Two through Seven of Transact's Amended Complaint (Doc. 76).

IV. STAND.ARD OF REVIEW
Federal Rule of Civil Procedure 12(b)(6) allows for a case to be dismissed for "failure to state a

claim upon which relief can be granted." Such a motion "is a test of the plaintiff's cause of action as

stated in the complaint, not a challenge to the plaintiff's factual allegations." Golden v. City of Columbus,

404 F.3d 950, 958-59 (6th Cir. 2005). Thus, the Court must construe the complaint in the light most

favorable to the non-moving party. Total Benefits Planning.4gency, Inc. v. Anthem Blue Cross & Blue

Shield, 552 F.3d 430,434 (6th Cir. 2008). The Court is not required, however, to accept as true mere

legal conclusions unsapported by factual allegations. fLshcro,ft v..lqbal, 556 U.S. 662, 664 (2009).

Although liberal, Rule 12(b)(6) requires more than bare assertions of legal conclusions. Allard v.

Weitzman, 991 F.2d 1236, 1240 (6th Cir. 1993) (citation omitted), Rather, the complaint nmust "`give the

defendant fair notice of what the claim is, and the grounds upon which it resis."' Nader v. Blackwell, 545

F,3d 459,470 (6th Cir. 2008) (quoting Erickson v. Pardus, 551 U.S. 89, 93 (2007)). In short, a

complaint's factual allegations "must be enough to raise a right to relief about the specutative level." Bell

Atlantic Corp. v. Twornbly, 550 U.S. 544,555 (2007).

4
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V. ANALYSIS
Beck raises two objections to Transact's claims. First, Beck moves to dismiss Transact's causes

of actions against it arising fzom breach of contract, on the grounds that no contract existed between Beck

and Transact. (Beck's Motion to Dismiss, Doc. 76 at 8-10). Second, Beck asserts that, regarding all of

Transact's claims, Transact cannot recover either in law or equity, because oil and gas leases fall under

the meaning of "real estate" as defined in the Ohio Revised Code, compensation for the brokering of

which requires a person or entity to be a licensed "real estate broker" within the meaning of O.R.C. §

4735.01(A). (Doc. 76 at 10-14)_ Because Transact failed to plead aad prove that it is a licensed real

estatebroker, Beck argues, O.R.C. § 4735.21 bars recovery of unpaid fees. (Doc. 76 at 15-19).

Because federaljurisdiction in this case is premised on diversity, the Court applies Ohio

substantive law. Savedoffv. Access Grp., Inc., 524 F.3d 754, 762 (6th Cir. 2008). In resolving issues

under Ohio law, the Court "look[s] to the final decisions of [Ohio's] highest court, and; if there are no

decisions directly on point," this Court must mak.e "an Erie guess to determine how that court, if

preseuted wiib the issue, would resolve it: ' Conlin v. Mortgage ElectronrcRegistration Systems, Inc.,

714 F.3d 355, 358-59 (6th Cir. 2013) (referencing Erfe R.R. Co. v. Tompkins, 304 U.S. 64,78 (1938)). In

this undertaking, "intermediate state appellate courts' decisions are also viewed as persuasive unless it is

shown that the state's highest court would decide the issue differently." Id. at 359 (intemal quotation

omitted).

A. Breach of Contract Claians

A claim for breach of contract under Ohio law requires that a claimant prove: (1) the existence of

a contract; (2) performance by the plaintiff; (3) breach by the defendant; and (4) damage or loss to the

plaintiff. SavedofJ; 524 F.3d at 762. Proof of all of the essential elements of a contract is required in

order to maintain a breach of contract claim. Koslelnik v. Helper, 770 N.E.2d 58, 61 (Ohio 2002).

For its part, Transact insists that it never intended to assert a breach of contract claim agaiust

Beck. (Transact's Opp to Beck's Motion to Dismiss, Doc. 85 at 5). If so, it is difficult to understand

5
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what Transact intended when it incorporated into its Complaint not only the factual allegations found in

Wel]ington's Amended Complaint, but also all five Counts asserted by Wellington against Beck-

ineluding, presumably, Counts I, 11, and V of Wellington's Amended Comp}aint, each for breach of

contract. (See Doc. 61 at 147) ("Transact is entitled to assert its own rights with regard to all of the

causes of action asserted against Beck in Wellington's Amended Complaint"). To the extent that

Transact asserts claims against Beckunder the dootrines of unjust enrichment and quantum meruit, such

c}aitns sound in equity, not contract, and are not challenged by Beck in this portion of its Motion to

Dismiss. But as Beck correetly points out, Transact has offered no allegations that a contract ever existed

between it and Beck. Without a contract, there can be no breach. Shampton v. Springboro, 786 N.E.2d

883, 887 (Ohio 2003). As such, Counts I11, IV, and VII of Transact's Amended Complaint are hereby

DISMISSED.

B. Real Estate Claims

The bulk of Beck's argument challenges the ability of Transact to recover, either in law or equity,

on the grounds that Transact is not a licensed real estate broker in Ohio. Beck's argument proceeds, at

core, in four steps: (1) oil and gas leases are included within the meaning of "real estate" as defined by

O_R.C. § 4735.01(B)2; (2) any person that sells, purchases, lists, offers, or negotiates the sale of "real

estate" for a commission is a "real estate broker" under O.RC. §§ 4735,01(A)3 & 4725.01(1I)4; (3) a"reat

Z§ 4735.01(B) provides that "`[r]eal estate includes Ieaseholds as well as any and every interest or estate in land
situated in this state, whether corporeal or incorporeal, whether freehold or nonfrecho]d, and the improvements on
the,land, but does not include cemetery intennent iights."

3§ 4735.01(A) provides, in relevant part, that "`[r]eal estate broker' includes any person, partnership, association,
limited liability compaay, limited liability partnership, or corporation, foreign or domestic, w^o for another, ...,
and who for a fee, commission, or other valuable consideration, or with the intention, or in the expectation, orupon
the promise of receiving or collecting a fee, commission, or other valuable consideration ..,(I) Sells, exchanges,
purchases, rents, or leases, or negotiates the sale, exchange, purchase, rental, or leasing of any real estatc; (2) Offers,
attempts, or agrees to negotiate the sale, exchange, purchase, rental, or leasing of any real estate; (3) Lists, or offers,
attempts, or agrees to list, or auctions, or offers, attempts, or agrees to auction, any real estate; ...."

-0§ 4735.OI(H) provides that "[a]ny person, partnership, association, limited }iability r,ompany, limited liability
partnership, or corporation, who, for another, in consideration of compensation, by fee, commission, salary, or
otberwise, or with the intention, in the expectation, or upon the promise of receiving or collecting a fee, does, or
offers, attempts, or agrees to engage in, any single act or transaction contained in the definition of a real estate

6 .
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estate broker" must be licensed in Ohio, pursuant to O.R.C. § 4735.02(A)5; and (4) no right of action cau

accrue to, and no compensation can be collected by, real estate brokers who are uniicensed, under O.R.C.

§ 4735.21(A)6. (Doc. 76 at 10-15). Accordingly, Beck concludes, Transact canaot recover.

The Court does not agree. Oil and gas leases are not "feal estate" under Ohio law. Beck's tidy

argumentation, fncused as it is on statutory language, ignores the fact that, in practice, oil and gas leases

have not histonically beea considered interests in land in Ohio. A thorough survey of Ohio case law

leaves this Court convinced that tbe Ohio Supreme Court, if given the occasion to rnle on this issue today,

would so hold.

In its previous review and analysis of these cases, this Court reasoned that, in Ohio, "oil and gas

leases... are not leases as that term is traditionally used"; instead, "Ohio courts appear to recognize that

such leases create a license to enter upon the land for the puipose of exploring and drilling for oil and

gas." In re FrederickPelraleum Corp., 98 R.R. 762, 766 (S.l?. Ohio 1989). In Fredericl; this Court

considered the application of the bankrvptcy laws, specifically 11 U.S.C. § 365(a), to oil and gas leases in

Ohio. Because § 365(a) deals with "leases of real property," the Court was required to determine the

nature of oil and gas leases in Obio. After conceding that "the exact nature of a lessee's interest under an

oil and gas lease has not be clearly established in Ohio," 98 B.R. at 763, the Court undertook a thorough

examination of Ohio case law, allowing it to conclude that "an oil and gas lease is regarded under Ohio

law as being more than a mere rental of the land for a specified term such as would be involved in a

traditional lease." Id. at 766.

broke, whether an act is an incidental part of a transaction, or the entire transaction, shall be constituted a real. estate
broker or real estate satesperson under this chapter."

S§ 4735.02(A) provides, in relevaat part, that "Except [when an out-of-state broker partners w4th a broker licensed
in OhioJ, no person, partnership, association, limited liabt3ity company, Jimited liability partnership, or corporation
shall act as a real estate broker or real estate salesperson, or advertise or assume to act as such, without first being
licensed as provided in this chapter."

6§ 4735.21(A) provides, in relevant part, that "[n]o right of acfion shall accrue to any person, partnership,
association, or corporation for the coilection of compensation for the performance of the acts mentioned in section
4735_01 of the Revised Code, without alleging and proving that such person, partnership, association, or corporation
was licensed as a real estate broker or foreign real estate dealer."
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Tndeed, from the earliest cases on this issue, Ohio courts have treated oil and gas leases as

different from an interest in real property. In Ohio Oil Co. v. Toledo, Findley & ,5pringrield RR Co., 2

Ohio C.D. 505 (C.C. Ohio 1889), for exarnple, the Circuit Court of Ohio, applying Ohio law, held that oil

and gas leases "Care] not a right in the land as such, but a right to enter upon the land." Similarly, in

Herrington v. Wood, 3 Ohio C.D. 475 (C.C. Ohio 1892), the court explained that an oil and gas lease "is

not strictly a lease, but a Iicense coupled with a conditional grant, conveying the grantor's interest in the

gas well, conditioned that gas and oil is found in paying quantities." See also Miller v. Yandergrift, 20

Ohio C.D. 730 (C.C. Ohio 1892) ("It is sufficient to say that we regard [oil and gas ieases] as not leases in

the ordinary acceptation of the term, but as a sale of the oil and gas under certain stipulations and

provisions embodied under the contract."). As this Court explained, in these early cases, courts generally

"distinguished between instruments which purported to convey title to the land containing the oil and gas

and those which merely granted the right to explore for and produce oil and gas." Frederick, 98 B.R. at

764_ Thus, in Detlor v. Holland, 57 Ohio St. 492, 505 (1898), an agreement giving the lessee "the sole

right to produce [oil and gas]" from a tract of land was not a lease, but merely a grant of an exclusive

right to produce during the term. While in Harris v. Ohio Oil Co., 57 Ohio St. 118, 129-30 (1897), the

Ohio Supreme Court found that a lease "grant[ing] . . . for the purpose and with the exclusive right of

drilling, .._ all that certain track of land," was "more than a mere Iicense"; rather, it was "a lease of the

land for the purpose and period therein, and the less ee has a vested right to the possession of the land to

the extent reasonably neoessary."

More recently, however, the Ohio Supreme Court again considered the status of ot1 and gas

leases, while deciding whether such leases must be recorded amder Ohio law, and found that a grant of

"all the oil and gas in and under" a tract of land, as well as "the right and privilege of operating upon said

premises ... for the obtaining of such oil and gas," was not a grant of real property. Back v. Ohio Fuel

Gas Co., 113 N.L.2d 865, 866-67 (Ohio 1953). The court held that

8
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[p]ossession of oil and gas, having as they do a migratory character, can
be acquired only be severing them from the land under which they lie,
and in effect the instrument of conveyance in t.he instant case is no more
than a license to effect such severance. The very sale of oil and gas,
separate and apart from the real estate surface, constitutes, in law, a
constructive severance such as occurs in the case of sale of standing
timber or growing crops.

Ict at 867.

Given this Court's conclusion in Frederick, and the Ohio Supreme Court's decision in Back it

remains only for the Court to survey more recent cases to determine whether Ohio law has changed in the

years since. It is this Court's opinion that the Ohio Supreme Court would still hold that oil and gas leases

are not part of the real estate in Ohio.

Three cases demand the Court's attention. First, in Colucy v. D&H Coal Co., 186 N.H.2d 767

(Ohio Ct. Common Pleas 1961), the Court of Common Pleas for'I^scarawas County was asked to

determine whether the plaintiffwas a "real estate broker" under Ohio law. The agreement between the

parties granted fo the plaintiff the "sole and exclusive right to acquire ... all mineral rights, including

rights to coal, oil and gas, andlor the land wherein and whereon such minerals rnay be situate." Id. at 770.

Because the plaintiff was empowered to acquire interests in land, including non-liquid mineral rights and

the land itself- propet4y not at issue here - the court concluded that the plaintiff was a real estate agent.

Id. at 771.

Relying solely on Colucy, the Northerat District of Ohio, in a case also involving classification as

a real estate broker, announced that the definition of "real estate" in Olrio "has been held to include

mineral rights, specifically rights to coal, oil and gas." Binder v. Trinity OG Land Dev. &.Fxploration,

LLC, No. 4:11-CV-02621, 2012 WL 1970239, at *3 (N.D. Ohio May 31, 2012) (quotation omitted).

With respect to our sister court, this Court is unconvinced. The decision in Binder does not evince a

thorough exploration of the case law, as this Court undertook in Frederick, as the issue in Binder did not

require resolution of the question of whether oil and gas leases are real estate. Instead, the court based its

holding on the fact that the plaintiff was acting as a "real estate broker," not a mere "finder." The court

9
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cited only in passing the Ohio trial court case, the relevance of which applies only to "brokers"

empowered to acquire land as well as coal, oil, and gas rights, an issue not relevant here.

Finally, in MQverick Oil & Gas, Inc. v. Barberton City School Dist. Bd. QfEd, 872 N.E.2d 322

(Ohio App. 2007), the Ninth District Court of Appeals considered the status of an oil and gas lease on

property owned by the Barberton City Scbools. The lessee sought an injunction to prevent the school

district from restricting its access to an oil well on the property, and the court found that the school

district's grantor held the property subject to the oil and gas lease, and therefore the school board, as

grantee, ].ikewise took the property subject to that lease. Id. at 327. The court noted that an oil and gas

lease, while "governed by contract law," also "creates a]imited property right, such that the lessee has the

right to possess the land to the extent reasonably necessary to perform the terms of the lease on his part."

Id. (citing Harris, 57 Ohio St. at 129-130). While the Court takes this statement as persuasive authority,

this Court does not believe, given the weight of authority discussed above, that the Ohio Supreme Court

would agree. See Allen v. Andersen Wtndows, Inc., 913 F. Supp. 2d 490, 499 (S.D. Ohio 2012) ("A court

should not disregard the decisions of intermediate appellate state courts unless it is convincedby other

persuasive data that the highest court of the state would decide otherwise."). Relying solely on Harris, a

decision from 1897, the court in Maverick did not attempt to reconcile the early Ohio cases in conflict

with that opinion, nor did it consider the impact ofBack on the continuing validity of Harris.

Moreover, this Court's conclusion here•accords both with recent legislative action in Ohio, as

well as the law of other jurisdictions with more substantial bodies of oil and gas law. 7

The Ohio tegislature is currently considering H.B, 493,8 introduced in last year, which would give

the Chief of the Ohio Division of Oil and Gas Resources.Management (the "Division") authority to

' See EI Camino Res. Ltd v Huntington Nat. Bank, 712 F.3d 917, 922 (6th Cir. 2013) (a federal court sitting in
diversity "must ascertain the state law from all available data, which [also] includes .., cases from other
jurisdictions, and secondary sources.")
8 See Wade v. Bethesda !`fospital, 337 F. Supp. 671, 574 (S.D. Ohio 1971) (tald.ug judicial notice, on a motion to
dismiss, of proposed bills in the Ohio legislature, for the pulpose of determining the current scope of authority of an
Ohio judge.)

10
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regulate "land professionals" - that is, persons engaged in negotiating business agreements for

exploration or development of oii and gas, and negotiating the acquisition of mineral rights for oil and

gas. H.B. 493 §§ 1509.31(A)(1), (2). Such land professionals would, under the proposed law, be

required to register with the Division. Id. § 1509.31(B). While this does not end the inquiry, it does

provide persuasive evidence that persons engaged in negotiating the purchase and sale of oil and gas

rights do not currently fall under the ambit of the real estate laws.

In addition, this Court also finds persuasive the decisions of other states with a more extensive

history of oil and gas production. In Oklahoma, for example, an oil and gas lease merely "constitutes a

right to search for and capture [oil and gas]," not an interest in real property. Halliburton Oil Producing

Co. v. Grothaus, 981 P.2d 1244, 1251 (Ok. 1998). See also Pauline Oil & Gas Co. v. Fischer, 90 P.2d

411, 412 (1939) (the interest conveyed by an oil and gas lease is not real estate within the meaning of §

705, wbich gives a judgment creditor a lien upon the real estate belonging to the judgment debtor); State

v. Shamblin, 90 P.2d 1053, 1055 (1939 ) (oil and gas mining leases are chattels real and therefore personal

property). Many other oil-and-gas-producing states have come to a similar conclusion. See, e.g., Bd of

County Cmr's ofJohnson County v. Greenhaw, 734 P.2d 1125, 1128 (Kan.1987) ("A leasehold estate,

except an oil and gas lease, is real estate under Kansas law.'J, Ingram v.1'ngram, 521 P,2d 254,257 (Kan.

1974) (under Kansas law, "an oil and gas lease leasehold interest is personal property," and "merely

conveys a license to enter upon the land and explore for such minerals:'); see also Backar v. Western

States Producing Co., 547 F.2d 876, 881-82 (5th Cir. 1999) (Under New York law, but not under Texas

law, oil and gas leases are personal property); compare Salvex Inc. v. Lewis, 546 So_ 2d 1309, 1313 (La.

Ct. App. 1989) ivrit denied, 551 So. 2d 1323 (La. 1989) (cataloging Louisiana's long debate over the

status of oil and gas leases, eventually resoJvedby action of the state legislature classifying oil and gas

leases as an interest in real property).

In essence, this Court reaffirras its prior conclusion in Frederick, where it stated that "Ohio

courts, if given the opportunity to do so, would characterize the property interests involved [here] as being

11
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like or similar to the interest recognized under Oklahoma law," and common to many oil-producing

states, and hold that oil and gas leases are not a grant of real property. 98 B.R. at 766. Accordingly, the

Court declines to dismiss Counts YI, V, and VI of Transact's Amended Complaint (Doc. 61).

VI. CONCLUSION
For the foregoing reasons, Beck's Motion to Dismiss (Doc. 76) is hereby GRANTED IN PART

A.N-D DEIVIED IN I'AR'F. As a result of this Order, Wellington's Motion for Oral Argument and

Transact's Motion for Leave to File Notice of Supplemental Authority Instanter (Doc. 98, Doc. 139) are

MOOT and, accordingly, DISMdSSED,

)(T IS SO ORDERED.

s Akenen L. Mar51ey
.AEGENON L. MARBLEY
UNITED STATES DISTRICT .irt.JDGE

DATED: September 20, 2013

12
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As Introduced 1.4

117th General Assembly 1,6

Regular Session S. H. No. 223 1.7

1487-1588 l . s

IdFS,S&RS. CUpp°SCF314FitATF[^N8'I'TLE 1.10

1.11
---- `_----

A e T x, L 1.12

To amend sections 317.18, 317.20, 317.201, and 1.14

5301.53, to enact new section 5301.56, and to 1.15

repeal section 5301.56 of the Revised Code to 1.16

provide a anethod for the termination of dormant

mineral estates and the vesting of their title in 1.17

the surface owners, in the absence of certain 1.18

occurrences within the preceding 20 years, 1.19

including the filing by the holder of the mineral 1.20

interest of a notice of claim.

BE IT ENACTED BY TH£ GENERAL ASSEASHLY OF THE STATE OF O$Ip: 1.23

5ection 1. That sections 317.18, 317.20p 317.201, and 1.25

5301.53 be amended and new section 9301.56 of the Revised Code be 1.26

enacted to read asFollowa: 1.27

Sec. 317.18. At the beginning of each day's business the 1.30

county recorder sha11 make and keep
up general alphabetical 1.31

indezesr direct and reverse, of all the names of both partieg to 1.33

all instruments theretofore received for record by him. The 1.34

volume and page where such instrument is recorded may be omitted 1.35

until it is actually recorded if the file nuseber is entered in 1.36

placa of the volume or pagcr°bet-anch°#^^a° ntrntbee-^nar-be-om#ttec7 2.1

lrm^°any-tndeex-xo#naaa-^ea-ttae-esl-d4prf3-^^T°}84&y-^t--^ke--latm°-o! 2.3

khe-fndaess-xo^tee^e^^s^°r^uk°°^adrptia^-ta-erzEerfaq°hha-tF^ra-n^setbor. The 2.5

iridexas shall show the kind of inxtrument, the ranqe,r township, 2.7

and section ar the survey number ana3 number of acres, or the 2.8

permanrnt parcel number provided for under aection 319.28 of the 2.9

Reviaed Coder or the lot and sublot number and the part khereot, 2.10

all as the case requiresa af aach tracte parcel, or lot of lund 2.12

described in any such itoa;trnweat o! Mritinq. The name of each 2.13

^F^ ^' ^ ^J [^ IX P,A^ ^ ^ ^7
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2

grantor sha7.l be entered in the direct index under the

appropriate letter. followed on the same line by the name of khe 2.14

grantee, or, if there is more t-han one grantee, by the name of 2.15

the first grantee followed by "and others" or their equivalent. 2.16

The name of each grantee shall be entered in the reverse index 2.17

under the appropriate letter, frillowed an the same line by the 2.19

name of the grantor, or, if there is more than one grantor, by 2.20

the name of the first grantor followed by "anri others" or their

egu,ivalent, 2.21

As to notices of claims filed in accordance with sectiwnes 2.22

5301.51 and, 5301.52, AND 5301.56 of the Revised Code there shall 2.24

be entered in the reverse index under the appropriate letter the 2.25

name of each claimant, Eolloved on the same line by the name of 2.26

the present owner of title against whom the claim is a®serted, if 2.27

the notice contains the name of the present owner; or, if the 2.28

notice contains the names of more than one such owner, there 2.30

dhall be entered the name of the first owner followed by "and 2.32

others" or their equivalent. 2•33

Zn all cases of deeds, mortgages, or other instruments of 2.34

writing made by any sheriff, master coae.missioner, marshal, 2.35

auditor, executor, administrator, trustee, or other officer, for 2.36

the sale, conveyance, or encumbrance of any lands, tenements, or 3.1

hereditamente, and recorded in the recorder's office, the 3.2

recorder shall index the parties to auch instrument under their 3.3

appropriate letters, respectively, as followss 3•4

(A) The names of the persons represented by such officer 3.5

as owners of th* lands, tenements, or hereditaments described in 3.7

any, such instruaaentsr

(H) The official designation of the officer by whom such 3.8

instrument of writing ►ras made p 3.9

(C) The individual names of the officars by whom such 3.10

instrunent of writing was made. 3.11

in all cases of instruaents filed in accordance with 3.12

srcti®ns 5311.01 to 5311.22 of the Revised Coder the name of each 3.14

owner shall ba entered in the dir'v*t index, urider the appropriats 3.15
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letter, followed on the same line by the name of the condominium 3.16

property, and the nanae of the condominium property shall be 3.17

entered in the reverse index under the appropriate letter

followed on the same line by the name of the owner of the 3.18

prapertye or, if the instrument oontaine the names of more than 3.19

one owner there shall be entered the name of the first owner 3.20

followed by "and others" or its equivalent. 3.21

Any general alphabetical index c®nubeneed-°after^c3ane-9r 3.22

191-1-F shall be C[PMKENCE® in conformity to this section, and 3.23

whenever, in the opinion of the board of county commissioners, it 3.25

becomes necessary to transcribe, on account of its worn out or 3.26

incomplete condition, any volume oE anch AD7.index new in use, 3.29

such volume shall be revised and transcribed to conform with this 3.30

section; except that in counties having a sectional index in 3.31

conformity with section 317.20 of the Revised Code, such 3.33

3.34
transcript shall be only a copy of the original.

Sec. 317.20. When, in the opinion of the board of county 3,36

commissioners sectional indexes are needeci, and it so directs, in 4.1

addition to the alphabetical indexes provided for in section 4.2

317.18 of the 8evisad Code, the board may provide for making, in 4.3

books prepared for that purpose, sectional indexes to the records 4.4

of all real zstate in the county, beginning with some designated 4.5

year and continuing through such period of years as it specif#.ed, 4.6

by plaecing under the headB of the original eurveyed sections or 4.7

:urveys, or parts of a section or survey, squares, aubdivisions, 4.8

or the permanent parcel numbers provided for under section 319.28 4.10

of the iteviaed Code, or lots, on the left-hand page, or on the 4.12

upper portion of such page of the index book, the followi.ngs 4.13

(A) The name of the grantor; 4.14

4.16
(g) Next to triR right, the name of the Qranta*g

(C) The neamber and page of the racord wherae the instrument 4.18

4.18
ia found recor^dadi

(p) Thr character of the instrumtint, to be followed by a 4.21

pertinent de,xcription of the property contrryed by the d+sed, 4,22

leas*r or ass3.qnmeszt of Ieasei
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(E) On the apposite page, or on the lower portion ot the 4.23

same page, beginning at the bottom, in like manner, all the 4.24

mortgages, liens, notices as provided for in sections 5301.51 4.25

and, 5301.52, ANU 5301.56 of the Revised Code, or other 4.27

encumbrances affecting such real estate. 4.29

The compensation for the merv.ices rendered under this 4.30

section shall be paid from the general revenue fund of the 4.31

county, and no additional levy sha11 he made in consequence of 4.32

such services. In the event that the board decides to have such 4.33

sectional index raaade it shall advertise for three consecutive 4.34

weeks in one newspaper of general oirculation in the county for 4.35

sealed proposals to do such work as provided in this section, and 4.36

shall let the work to the lowest and best bidder, and shall 5.1

require him to give bond for the faithful performance of the 5.2

contract, in such sum as the board fixes, and such work shall be 5.3

done to the acceptance of the bureau of supervision and 5.4

inspection of public offices upon allowance by such board. The 5.5

board may reject any and all bids for the work, provided that no 5.6

more than five cents shall be paid for each eAtry of each tract 5.7

5.8
or lot of land.

When brought up and completed, the county recorder shall 5,9

5.10
keep up the indexes described in this section.

Sec. 317.201. "1"he county recorder shall maintain a book to 5.11

be known as the "Notice indese." Separate pages of the book sha11 5.12

be headed by the original survey sections or surveys, or parts of 5.14

a section or survey, squareB, subdivisions,. or the permanent 5.15

pnxcel numbers provided for under section 319.25 of the Revised 5.16

Code, or lots. In this book therr shall be entered the notices 5.17

for preservation of claims presented for recording in ®onformity 5.18

with aectiona 5301.51 andL 5301.52t AND 53
_ 0•56 of the Revieed 5.20

Code. In designated columns there ahmli be entered on the left- 5.21

hand paagrs
5.23

(A) The nam of each clxiauntg

(B) next
to the rightr the name of each owner of titl.ai S.xS
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(C) The deed book number and page where the instrument 5.27
5.28

containing the claim. has been recorded; page 5.3R

(p) The type of c^.aim assCrted: and an t?^^e oppo
site

on the aorresponding line a pertinent descriptAon of the propertY 5.31
5,32

affected as appears in sueb notice. to 5.35

Sec. 5301.53. The provisions of sectiqns 5301.47

5301.56 of the Revised Cader shaRl not be applied TO HAR OR 6.1

E}C'IINGLTISH ANY OF THE ff'daz.TOWING: 6.2

(A) Te--bar-any ANY lessor or hi® successor as reversioner 6.4

of bis right to possezsicn an the expiration o.f any lease or any 6.5

lessee or his successor of his r9.ghts in and to any lease. EXCEPT 6.7

AS NfAX SE PERMITTED UNDER 5ECTIf}N 5301.55 OP 'IHE REVI3Ep CODHt 6.8

(g) ^,y--bar-nr-extzesguseh-ars^p ANY easement or interest in 6.10

the nature of an easement created or held for any railroad or 6.11
6.1z

public util.ity purpose;

(C) ^®--bar-ar extznqexxah-ar^y A
NY easement or interest in 6.14

the nature of an easement, the existence of which is clearly 6.15
6.17

€sbsarvable by physical eviflence of its use;

g,,a--har^er-e^ets^r+8aieh-enx ANY easement or interest in 6.19(D)
the nature of an easement, or any rights granted, excepted, or 6.20

reserved by the instrument creating such eagement or interest, 6•21

inciuding any rights for future use, if the existence of such 6.22

easement or interest is evidenced 6.^5

or above any part of the land

pipe, va].ve n
road, wire, cabl.er canduit, fluctr aewer, track,

,26
pygaer tower, or other physicn.I facility and whether or not the 6

6.27

existence of auch facility ie obaervA^Y $riqht, title, eetatar or 6.30

(H) Ye-bar-ox°exttnqs^^ah^eanx 6.31

intarast in coa^.r and any mining or other rights pertinent
6,3Z

`

theretog)or exarrcisable in connectian therew^t^art9aga record*d in 6.33

!o-^bat--®t--:xt^ngm#rh^wan}+ A^H

contoruity with aection 1
701.66 of the sieviae+! Codea 6.34

interest 6.36

^^) +xe°bN^
ox-t9^t^nrya^'}s-aRy A^iY right, titXeo or

af the tiasited Staates, or of t9s+e°sttate-69-0h*e THIS $TATE, or any 7.2

7.3

political »ubdivi®ionr bod'Y p'oZitic ► or agency thareal.
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6

Sec. 5301.56. (A) AS USED ZN THIS SECTION: 7.5

(1) 10HOLDER" INCLUDES NOT ONLY TSE RECORD HOLDER OF A 7.7

MINERAL INTEREST, HUT ALSO ANY PERSON WHO DERIVES HIS RIGHTS 7.8

FROM, OR A COMMON SOURCE WITH, THE RECORD HOLDER AND WOSE CLAIM 7.10

D®ES NOT INDICATE, EXPRESSLY OR BY CLEAR IMPLICATION, TF1AT IT IS 7.11

ADVERSE TO THE INTEREST OF THE RECORD HOLDER.

(2) "DRILLING OR MINING PERMIT° MEANS A PERMIT ISSUED 7.13

UNDER CHABTER 1509., 1513., OR 1514. OF THE REVISED CODE TO TEE 7.15
7.16

HOLDER TO DRILL AN OIL OR GAS WELL OR MINE OTHER MINERALS.

(g' ANY MINERAL INTEREST HELD BY ANY PERSON OTHER TSAN THE 7.19

OWNER OF THE SURFACE OF THE LANDS SBAT,L BE DEEMED ABANDONED AND 7.20

VESTED IN THE OWNER OF THE SURFACE, IF NEITHER OF THE FOLLOWING 7.21

IS TRUE:
(1) THE MINERAL INTEREST IS ONE IN COAL, OR 34INING OR 7.23

OTHER RIGHTS PERTINENT T , AS DESCRIBED IN DIVISION (E) OF 7.24
?.25

SECTION 5301.53 OF THE REVISED CODE;

(2) WITHIN THE PRECEDING TWENTY YEARS, ONE OR MORE OF THE, 7.27

?.28

FOLLOWING HAS OCCURRED:

(,y) THE INTEREST HAS BEEN CONVEYED, LEASED, TRANSFERRED, 7.30

OR MORTAGED BY AN INBTRUMENT FILED OR RECORDED IN THE RECORDER'S 7.31

7.32
OFFICE OF THE COUNTY IN WHICH T1IE LANDS ARE LOCATEDg

(b) THERE HAS HEEN ACTUAL PRODUCTION OR WITHDRAWAL OF 7.34

MINERALS BY TgE flOLDER FROM THE LANDS, FROM LANDS COVERED BY A 7.35

LEASE TO WHICH SUCH IN'1`EREST IS SUBJECT, OR, IN THE CASE OF OIL 7.36

OR GAS, FROI4 LANDS POOLED, UNITIZED, OR INCLUDED IN UNIT 8.1

OPERATIONS, UNDER SECTIONS 1509.26 TO 1509.28 OF THE REVISED 8.2
8.3

CODE, IN WHICH THE INTEREST IS PARTICIPA'RINGS

(c) THE INTEREST HAS BEEN USED IN UNDERGROUND GAS STORAGE 8,6

OPERATIONS EY THE HOLDERS

(a) A DRILLING OR MINING PERMIT HAS BEEN ISSUED TO THE 8.8

8.9

HOLDERS
(y) A CIAI1F( TO FRESERVE THE INTEREST HAS BEEN FILED UNDER 8.12

DIVISION (C) OF THIS SECT1ON.
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7

e .14UPC)N THE
g^ M2NEHATr sYd'TSREFaT 5$ALL HE DEEED A8ANA0l3Fsn a,16

DIVISION (H) dF mHBS SECTI.o'S
BASIS oR'" FAILURE OF CokaLIftNCE WITR B.17*1TQN,oF mH15 uBC

^s F12(1M THE EFFECTZ^ DATE HEING amd] T^iR£E YRPRItFR
ERVE A rB.I2dERAL INTERES^' FRnld .19

A CLAIM 'Po PRES FILEn 8.21
c k' ) oF 'FgIS 6ECT%oN MA8 HE

a• ^^"fyEglqEn AHANDt3^73EB UNDER nlvxslOt3 ^b) Y^CaEtnER OF THE COUNTY

FOR R£C^RD BY THE a®LnLR pITH ^ CQ[^ A 9.23

LPi WB3RCR ^E LANO IS LoGAT^ THE CI.AI@. SUALL CON3ISm oF
oF THE NATUR£ oF THE z13TERESm

'RIFIEB QNDFR oAT'Hr PA.tiE OF ANY a.2a
NOTscE,

DESCRIPTI{BN OF fi^ LAND: THE VaLVIAE ANB a.26
CLAxI+lF..D, A NAI^ AND ADBRESS oF

1^ECaRBBn IBiSTRIIMENT ON 4iSIC8 T`1 IS ^INmEND E TO ABANYR7N H®T TO
m gE DOES ^T a.27

THE SOLBER, AND ^' pRESEF2iTE5 THE RIGNTS oF ALL

PRESERVE &IS RxG^'S. SUCR CLAIM 8.29
TUE SAME LAND. ANX HOLDER oF AN

HaLt}ERS OF A MINERAL INTEREST IN GAS S''ORAGE OPERATIONS ^Y

TN UNDERGROUND $x A 8.30
xN''ERRST FoR U5F Tg^ER

PRESERVE EOFr
8IS INTEREST, AND °I'R®S'E oF ANY LESS®R 8.31

nEFINING THE HOUNBARZES OF THE
STORAGE F2ELD T

E a.3i
SINGLE CLAIE+Ia SEPARA
^oL AND Im8 F4^RtAATSAN6r 4B'YfigQUS LIEJCRIHI$^G £ACR FAGIE 8.33

p CLAIH ALSO ESTAHLIS^S PRIMA-

xNTFRESi CLAI^flED. AIICH ST IN UNBERGRU^JItB C*AB SADRAC3E 8.34
8.35

E<YIBENCE flF THE USE OF 9UC8 INTERE

9
OPERP,."^IONS. og THIS SECmI9N SHALL •^

(p) A CLAIN FILED UNDER DIVISION tC)

RECORDED AS PR(}VIBED IN SECTION$ 317.18 T0 317.207 ANP 5301.52 9.3

BE

oF mEIF, ?XVISET1 GoDE°
6

S^F^EBEST MAY BE ERE$ERYED INREF%NTTELY FROM ^^
r y^E) A MINERAT IN OCCURRENCE 9.7

[ri^BHR TSxs SECTION
HY

r+gE PRE8UI^I1'ION OF AAANBf3N^ (^) ^!l
IHED ^

S

DE:9CFt IN DIVISION (2) o^° THxs 9
oF ANY OF Tgg EVmg ug7DEgt D%V'TSIOt3 9.9

L9BING SUCCESSIVE FII.gt,K`
a8 Q^° CLAIMS

Eii DIVISION (C) oF 9.10
$EC9'IC1Nr I^° N UND

,^ I+I^+1NG OF A CLAI O%L OR 9,11
(^y QP ''HIS 3ECTIOt^-

T^ggg SECTION nOES N0^ AFrECT THE RIGFST
'
OF ^ C9IC81i 53fl1. ^ 332 OF THE 9.12

MS LEASE T{? CBHTAIN ITS YORPEZTUliE tJHD"ER

^IS 'p.j^ COB$• APPLY TO ANY MINERAL
$Nl'°ST 9,14

(^, ) ,g^glS SEIr'TTI31i FOES 1^ 9.15

SCM ax Any GOMMMAT+ MiTITY.

^..,.
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t 8

917.20. 317.201.
sectione 317.18,

2. That eximt n9 4.179.18
-^,`"'•' .' :_.` _ Secticn

and 5301.53 an^l saction 5301.56 af the Aevimed Code are herebY 9.14

repealed.

!. .

-_

^i-

^ ,^^' •:''.„i ,`^4^ `, _ - .. - •
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0
SAB„ 223

(As Introduced)

Sense ^uPps Schafrath, Nettle

Provides that, in the absence of certain
specified occurrences within the preceding
20^^^^r period, including failure to file a
orritten notice of claim in subsurface
minerals, a mineral estate (other than in
coal) is considered abandoned and the title
ve$ts'irs ttie surface owraerq

Back. ERund

When ^^^^son buys an interest in land, the
Marketable Title Act (sections 5301,47 to 5301.56 of
the Revisez3 Code) makes it unnecessary for the most
part to do a title search back further tinara the date
that is known as the effective date of the root. of
title. This is so because the Act generally casts off
interests existincx prior to the effective date of the
root of title, ursless those interests have been pr®®
served by the recording of a preserving notice as
provided in the Act.

The "root of title" is the conveyance, in the
seller's chain of title, that was most recently
recorded as of the date 40 years before the date on

which marketability is determined. The H'^ffective date
of the root eat. title°' is the date on whi^h was recorded
the conveyance that is the root of title.

Current section 5301<56 provides that regardless
of when the Marketable Title Act $ s 90-year period
expires, for the purpose of recording a preserving.
gotice of a claim in the right, title, estate or
interest in and to subsurface minera.Isg with the
exception of coal, such peria ^ a not e considered
to expire until after December 31, 1976. The bill
would repeal this section because it no longer applies
to conveyances of int^r-eats in minerals and would
replace it witb guidelines for determining when ati
interest in a mineral estate (other than coal) has
become da^rmant and the interest would vest in the owner
of the surface land.

Cl?^^ENT AND OPMMTIOfi]

The bill would not change existing law concerning
oprkttable title to or the filing Qf proserviag notices

for an 3.nterest in surface land. Under the bill, any

#in^^al interest beld (^^^ ^^^^^ 1) by any person
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otber than the
jamobl. deeraed abandon^

surface land if
530^..56(B)? a

•

•

owner of the s^artace :^and, would be
dand would vest in the owner of the
neither of the following applies (nec.

(1) The mineral interest is one in coal, or
mining or other rights pertinent to or exerc.i.^^^^e in
connection with the tninira^^

(2) Within the preceding 20 years, one or more of
the following has eaccurred r

(a) The interest has been conveyedf leased,
transferred, or mortgaged by an instrument filed or
recorded in the r^corder 9 s oEf.^^e of the county in
which the lands are located;

(b) There has been 'actua1 production or wz.th-
d^awal of mf,c^^^^^^ by the holder from the larads, from

lands covered by a lease to which such interest is
subject, or, in the case of oil or gas, from lands
pooled, utilized, or included in unit operations in
which the interest is participating;

(c) The interest has been used in underground gas
storage operations by the holder;

(d) A drilling or mining permit bas been isstted
to the holder (see Cc^MMENT 2 )a

(e) A claim to preserve the interest has been filed .iag
compliance with the provisions of the kaill o_

No mineral interest would be considered abandoned based on
fai.?ure to comply with this provision prior to three years from
the effective date of this section (sea. 5301s56(B)}.

^claim to preserve a mineral interest from bei:sag deemed
abandoned could be filed for record with the county recorder of
the county in which the land is located. It would consist of a
notice, verifi.ed under oath, of the raatute of the interest
claimed, a description of the land, the voluzaa.e and page of any
recorded instrument on which it is based, the name and address of
the bo7.d^^, and a statement that the holder does not intend to
abandon but to preserve his rights. The claim would preserve the
rights of all ^olders of a mineral .int^rest in the same land.
Any ho;^^^r"R an interest for use in underground gas, st^^age
Qperations could preserve his interest, and those of any lessor,
by a single claim, defining the boundaries of the storage field
or pool and its formations, witt^out describing each ^^^^rate
interest cI^imeda This claim also would establish prir¢a-facie
evidence of the use of such interest in underground gas ^^^^^^^
operations4 (Sec. 5301,56(C)e)
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-_.3_

t! claim filed pursuant to the procedure described above also
AMM6 would have to be recorded as provided in sectaons 317.18 L-o

ip 317.201 t goverztgng indexes maintained by a county recorder) (see
COMMENT 3) and 5301.52 (contents of notice claiming to preserve
an interest in land) of the Revised Code (s.ec> 5301.56(D)). A
raira^^al interest could be preserved'andefinitely trcam the ba1l ";^
presumption of ataandoxment by the continuing occurrence of any of
the items listed in the bill itYae mineral 9.s coal or the events
listed . occurred within the preceding 20 years), Indefinite
preservation also could be accomplistied by successive filings of
claims to preserve a mineral interest by the method prov.ided by
the ball. (Sec. 5303.56 (C)d )

The filing of a claim to preserve a miraersl interest from
being deemed abandoned as provided by the bill would not affect
the right of a lessor of an oil or gas leaae to obtain a for-
feiture pursuant to section 5301:332 (provides basis and pro®
^^dur^ for forfeiture and cancellation of natural gas and oil
land leases) (sea. 5301.56(E)). The kai.1l specifies that its
provisions would not apply to any mineral interest held by a

gcsvermE^enta1 entity (sec, a301q56(F))e

COMMENT

(1) Sectacan 5301.56(A)(1) defines a holder as including not
only the record holder of a mineral intereFt ,bsat also any person
who derives his rights from, or a common source with, the record
holder and whose claim does not indicate, expras,sly or by clear
a,mplicata.on, that it is adverse to the interest of the record

h^lclerq

(2) A drill,ing _or mircinq psrmit is a permit issued under
Chapter 1509., M139P cas 1514. (oiJ and Gas, Coal surface miaainga
aaad oth^^ Surface Mining, respect.i+re3.y) of the Rev$sed Code tc)
the holder to drill an oil or gas well or mine other minerals
(sec. 5301.55(A)(2)) a

(3) Section^ 317 e18 to 317 e 2GI of the Revised Code set
forth guidelines to be followed by a county recorder in main@
tain.ing the records of all real estate located in the county.
For exaaaple, section 317.19 requires that a daily register of
deeds and a daily register of tmox°tgages be kept. The county
recordex also is responsible for maintaining an alphabetical
index, both direct and reverse, of the names of both parties to
all instruments affecting county real estate (sec. 3J.7e 3.8)a In
addition, section 317.201 provides that every notice Of Pxeser-
vat.ion of ^^aims filed in the recorde-ras office be logged in a
record book called a 'eNotice Index."

ACTION

Zntror3ucgd

1aSH0223-Ijtjc/ssg

DATE

05-28-8?

JOURNAL ENTRY

p. 404

F^^^^^^ lX PAGE 177



^;p EXH BIT 15
ase: ^of 4 PAGEID # 5 6
^ _._. _....^^._..^ . ._ ^_ _

Bf"rz3erP-ra Ciee!_ant3.. Dh!n 44120 tvriactj,z
7

iGaT^7-r^r-v Be^^3{^$]^

$. ^w'^; ^9 e^^1: f^^9;p .c^^ti,r{t nf ^^^. aTti^ ) tis 8 ^1tar^ c^h in fi^7,d Pa7d. tlia re^c„t rtl v,9 ^i.i
r^^s} ^^^t^s^^a aa+3 ^^*t^#^$ ^^rr^ata 1 cmmlter ^uta,icd an ti^ pnti nY 3as^ 9n ]K p#fd kapi ani perfrnyr,^c9, ita }t. r,i;,,,
%!'^' J."̂' ^^^^^t^y^^^^^-'i^1^51 '̂^'['r^r!ta^an$' 1L`Z-`i ^f fCt,Tnta ^6r CYLfi15iYSly, fr3r ItiC IH3{9X5^#1 ,^7t pi,]^1Xtil,j,f ,,1i.9 LFjsl.^i

^^ :7 ^t• r^rysr^ r^i ^)^ert ^d^s,sfai)t^Te snaxq; f,pctztiay icrr a$d n^ucrng ril and ^as and at isyin^ Iri]u9tnes. 6u,l^int ar,d ,},an;, i,: nt
X:^3r:ry^ vs7 ?#f ^s^';^ 3^r3':•s, ;̂ ,-*'p's?i;it^rr5 ^I stts^a>atcs tb.ea^ i4 i^3uC, t;+-n.,r gavx, can: f4r and rerrmvc asi^ pra9nt„itrs, ali iLst ^it,,:rr

St* 47"Ab>t, "I", a+ta_che.d i> retv 4nd z ade a psrt hai°4oi,far a dascriptiart 4#

tbp p5mifv0 Ima3nd b:ere,is.

; and s.»ntaintno W : pt:M4, 17i,2,r 4r ]rxt, anti iji,t;r,l,rb
r.31 ^ rard ks9^ta ^mn, s^^ cr ^rjrtu+^arr to taid dzacn'lel tand od atvnzrl or ola9med by ]c€wr, Y+he911sl ur npi ajxrif,.al9y

Five (5)
Z It 4 apmd thtt aizis iea^ sbaTt rrattsirs in 7otrt lur a primarp ietnr z^I^-xr ^}t}) years feorn- ihis ^¢ta and i( ksrcr shali ,.7rnnaejacr^ n:! 4 p(l

tyit^prf ,siz^ ptrr:t?k1y tttlFia7r tnny sxitrtsKsrt thtrzpT. kSSSC ;h <1) hava tlt" iigbt ta crjntinTk ^iTill(ng to r.om( letar,n wi9h rca vnv9^lr J,ljpcnrx. ^lad'
#r^11 txtc+trJ rs hnr{ tl>trjilter as rrii >rn.d ^as or till,tr o^ ihrm ia or mn bg psvciuatd by ieaser Irotn said ian4 r,r tron, a wn,m uTruitwl yr,il

^ hstswr^Jlsr pr^si^st.

3. 1n rrinaHt€r#tlon of i}at psrr,fxs kaaes ooymants and mdsetss

rntfetiy><r 9A the ixzsfit v^ l.^zo , fiee oZtos1„ into tnnk xt.=rvairs LJr into }be pitm ]ioe da wh9clt le^ tuay mnnert wnlls dn 41il ]Aat^i, t77r.
ta{ual WW-4gh.9h iw4$ mrt Of iol c'J pmsiraaxi ud nvtt# froni tfx kTwu} ptsm6^t-

`f•o pay fV2.wr rn>G-cIpkjh (3# ) Af the gmsa p9oQtt^ls at the wcllboad, 7zt<yeb}e qwricr].y; for tha ^ frona ^.sc}t ^+ell wlure gas i,; !rlullti, s^r}„la;
Lt^ ^rTre €x fyin^ zt^^d uff ttse pn^r9riar^. ^91ii if 3irssT in g}x rtlsrTuf'aatute 6t ga?olirw >f rQyaliy +?I+7a,c^i^htf, (?ri }, I^yabi^ "r17o;Itt,Iy nd tJm ! rcyai/inginar];^ 7^ls tar^s at;ljs ^c}tfread. Wh^re svch;u ia nol ao}d Ar i,stxi fvr tt pcri^i af o^ year, tAd bha>; is 1}q ]rrtx]usin^ p,^s I.r ^ii v,e91 nn a^irlkartti r^r rrr:.a coromunitiaed trAit, ss l,ueinaiter pnrrid^, rnejuding said }and; ft^cc may ]tpy or url?1cr tis r^ya}ly ilw ^Spr.r r9/ tine I7:jl,,,r tl! d i!I!1mil9dt^^d trX #]tt rnTtnfxr q! t^cs stubjctt io #1 i3 (sass ><t 39u end eai catb $ uc[t one yoar pcriod, p^yablt ritiu+laf}y aa thr rniJ qt cach tucb yewr dur.(hlt 14 ^Cri ^at i; itas 3old trd u^t, utd x7ti}c suCfi^ taya}ty iu ,to pxid ur tux}cr> J tfii3 kaz n7ra}I bG h^}d es jp producTng proPznY waslci 91,c ^lryye
pttr,i^raph aeGn^ tnrth the pr}mary tcrm .lxrcoL

Tp pay iemr fnr 5as produr.td frt,rrt asry ai well and tuai off tltd ],rnrwsc;t or ta 4a mAnt,fa,ita7c of lmlirre j^r any .pit,qt pcn.tyci # luypJjyt7f ttns=]fHth t3'.} af ft ptnctarda: payalsk rAtmtTt}y at ttsz $mraT7ing ar;,,,.,:, .,,,e ., th;6 ,tI14"7:
]xswr =v.. to ppy,w^-Pghah (lS} of any utd tii irstts 9cvied rrr asrssxd upon ?ho pzmluclton a# -0ii Or;as fran, ;ai^ i;nd. a jj4 fc^.^c€ in !u r_cby ^ulh!'rt7Yi'y ^'sb i??t^€ aJU] x%ssssm t_nix on }xLalf of krShnr and tndeflue't the amaun} so paid frarn sliy t»nrncs puya8}r 1rf 9rpur) br.r',jj, 4oj•
4, If ao sxll be rammcAcxd on mr<id lanrl on or beforE ibs ,21 st try ot Januar y -^, thi3 1¢u^ pha19 tsrq,if>ulc

its to bolb parsf€rs unku fLiexbi3] mY oc bsiore thattTate p<} t,r Ieader tn ]rrsar or lTx^r^ crcdit an tbe e tlie aT^.dl^B^^ ajlpy^

it3 suett3strra u Iessrsi ageni, 3vhic}i jhrll tr7ntinue 1+# ?,t,g zfe^r^i9,^)1.
tr^Zrd}cas nt 66an '^` Y^n innwnersGtp of aaid taaa, t}x mm ot .hr8^ Th.onssild Th3ri;y-1'hre^ and 9^I7 t3qlqllars

wbieh shali qlrr,ktcu a r€Filz1 And t:,irat •S?ie p7avilc$e of deferning lba ootnnfentzmant ot f xall Iar ^^ ^rntha from aaid 44111i. Tt, ]Siymxnt y,ercip
rrfcire:$ ir!fntty.bs marla in curm,ay, drat't, Pr r,?tcsk st the opt}an of }eau od Oc dcpositin; of sUSh tx,rrcrtty; rtrafT or e7irck in any txrau,^ic , wnl, Futfi,:,eritIfrisfi.rjv, and pmperfy t+lltltesset} io k^or, or faid bank, an trf betnre uid da.Ft menlToned date, ahtlll be desmerJ ^fpymeflt ac lurcln pruvi
{0 In 9i rtnuttn:ar and upon like paym-ts or teadcr^, the ca^,cnxincnl of a well may be tr,ribeY deferrid fnr 19kc Pcnc,^Ja of 9be sumc nun,l,cr af rn,trtl! ieuer4esirrly dttrina the injm ot this kanr. It istmderatood jtnd agrr.rzf tha9 ihs mnatdaratiqn Jitst jceitod bercinr jhr down paymcn9. c,5rcrs n,r, ;,,,;ythe privilese eranted to thc aatc whe

n Y+r^ai nr ic^ernsvhl^4hi'se mi^t^d or^ Td's n^,raucoous ^ j`n̂ ewLnkor in pin po iu trra9tirri^ 6o nlqrr,.Jld an)i rnyand all olber ripbt;< s»nfnrred. Any pa p > amnun,+, ur

vhyl7r^ni hRetbrcn^m^ rvvld"^ t^re^ i^^a1 ^tmct st ss or^ *a ^€^^m^#s^ d^ tb` °ame matirxr n: thii„ dxhrpa
cs ,,Irir3

pu;l rr
rrnmLsssor, ) dtva Ae-_dv__9 mr ertsa; au+A^ j.9 cr. ^3

S. 7r?)uti.rtg tf,a,Prinaa.r]r zrrm of fh3a kidac ^,l ptirrt:'to tbe dixovtey s^.oil or gar, kaaw zhflll drill a r^ry ho1c rsr 1,r31ns on tluscSm1jAnf(ize^r It,cr:,-§i',ib, I+r, 9t`'^+nhng t}re primw•q term tr.s'tl^ie 1-rsbx viWAOtlon m tt;fn 1^ ar oa lu u} 4on,muniti7Cd 9itnrctrijh 'nl,pllk^i^r f q^^nay fibtt^, ihitc kaso ahnll not ^krituA TTa prnvidod, ^rit ain 12 mont?u ;{rm ctc oApi^tion of tbs }axt n.ntal perloii !nr which yenl>_1 l,sa }re^ g^u) yibcfnrE lhg py^t nnauino tz^.niet ^raying date, ivhicfserct o^atn litcr uT time, optiyiioiu Lnr go 4411111j of a rret! 4,011 be rnntrn=pe,0
qt jr;wA itrutaq^ Ihe piyn,rnt ot ren101 in the rann>xr,aad arnuunl her> m6sfo.m prrt "dsd.

i3 t^^ as ^statr^^^ 6. tt les,cr o,rns a laminteirit In }be *bava dcirr:bcz]^tL tu ^ enwe ttnsfirirSed fea sirnpi^ tajnTq thefein then lhcroyalTi^
xLtd le3,ao1^I,as?hfn pmvtacd for ahalt be pa}d te }^rrfinly in !!x prnpgttxkn ^rLltdt ^qr ^ iAtnr^ txanj 90 t},k wl>ok and urbd,vi,$,yrj

_ lce,^n a.r-, - .
7: I esvec ahmU hnvs tba rigbt to nv, free ai wst pa oil usd ^Z! pradurzd vn aait! land .far teis;e'k optratioii therull} txccpt tu^9^j ir^n,ihe srpll3 nf ltssor. tVben rs•qussstd by lesao;

9e^€s tLall 4iuy }e^^ pipn liae bq'fom lom• dep9h. 7Vq Avell shall be rJrillcd neart^ tliun
2!NI lcct tathc hourc or frarrt now on aafd pratn,xs xitbout irriticn ronaeot af leaqj ^j pay for eaAja gas nyµbcd b lcsxr'a ncrapt aA sa}p tand, Lt^ev ibalf ^ave Ite ti^ht at any tlrt>r 'lo remove ^ X ^5cratinn; l+a

d9arv Rnd temovo uoiA3• ^uY ^ 1i,tui^s plaud nn ui^ pre^ , i 1,r19lr;^r U,s r,j^ljt tyor}e hnndxq^ si^ : {i`^f5)
B. For tha pptpw of ail far gaa deYe}opmant sad pwduc9zon tosdcr t}us }ca:e, {emor.do, xjrb^^at

tn }s^ thc rix1,t t qmunllsz,^ raid pt>;tttt^, pl^ x9ty rl tbFrrd#, vrith t,tber Isnd ta com w t rri-/̂1acrcs >And/cr a^ clnvclapmani unlt K f tK,t mttto t}rtn sppt^z}ntat^Ty ^ ^? 1(^^p^ utara [haa apprqxirniTr]y.
u rts°1Sut k3acs sGal9 ,n nu ckcnt^_r'Erill mot^ lhtca ono 7rci] oA>sla ttpl# ^t+ un11 msy tc errxtcd }^; ro^^^- ,n eGvura

In svhtelr it]d unlt Is sJtuated, aTt irtttttuueat idantl ^ ^^>t^ter t1f Dcaax pm. m^;^ ti
yy -

i9 ^h^91 n vnrihe7^t bc siezmcd ttr bc n n the ]^t ^e urLt w er;at^. If auch ofl or ga; mll ehaU rjot be arillonraJ j},e t^ kr c!?ot^3 Po asti¢ prctnisi s wilhia t)x uxaninl af kA !hi wveaan p!rkrr,igcsdevf)npmm jcrzjn Ic^4^• ^ lersxsr ahnl! patfteTpa3e in tt,a av;3-i•iihrh (r.3) myafiy ^rorit kuch uf] andlar ^aa i unft onl
y

n, rapj+Faszd ur imp9rt;e,
111e p7qporiipn^^= aivned by 1e^ar wt[hiA }pz (frnilttians vf ruch dovclvpm nt unit Ixen io tt,c Tqta1 nurr94er of ^ra ujcluderl 91 c re tn h th; t tte n4n,^t f ur^sdi>tjant l evvt] apacing palSnta mt<y 6a fol3u^sd. 9 nc^ yptiqr

9. 1'lotwilhstt<ndink anysh}t^ to 9tsa earicraYy fft ftin cottta}r^ or ifrtplird^^W aTi r j^qi yjp3 ^u14s^ rulgs !n i XCgq]ai}s^jis
^n

ntcLtal egcnĉ y pettninfng to weU sj^a^, dr]lJaAS nrpttld9telion Itiiibl, uia qi ^
hcrcia rolb lika etfsct aa tl,pu^ir mcoaporatul )rciri o at l^i^th ^3- Ft1^ni ar Attit 3^a?ac I<haJl 1i^ btntiui^ trA ' u

la. If the cxtata ol e]ther party hercta ]a .wlgurA_and t}tC gft'ktp of% .p [Ahatxgt &hall sxteiid to th;ir bt<trs, axeeutoM #dm(tuslrai0 su Wholo {,y irt gari utxprsssly y}Iryvr.ti ^K gzixer„xst^roN411 t,r royaitlxa ahall be bindil9= op #c^si^ tiutT[ 3^ iTr r^ ^r3 tir 3i1d^^y $Stt 3l9 ?6hU9i^ 'rn ThC 4Witet6bip Uf tfSS
lajw rr 2pwrrrlhercal nn rentals <ba}f 9w ut' y^ atkr lurui^i sri[h e tvnlmn }r f r ^^?jtrrssi t 9leuts l^^d zrt a^zrdjuttse xith such r]rsate

_ dE^

iship ona ei tho ncz suqr sai vsr,ent rP A la ^e DI f S^ r^7jng r^,rpl 9 ruNytrnaaiatndtf};
ahav nt ij q fuleby aErad t1jn1 iri 11x cvcn9 th,s 1sa _^^ l^I

re It ct?ro>s r part t ao "^taaljtpn+l^ trpirtpottxhl^tbe rx^l,im ph dzfi<W^lt^ qit o-ch
peta^a elŝ a; ^, i !ih the ajr}d IN.^ or any asi,p>tc tlicranf aball mako duc yaypunu

qi #Al^ rwala, ^ i" S fal

=t°• ^^y ^^,
<,^;^f
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^ ^^r ^ ^ ^^+ ^ l^^t^ ur^ ^ i^r ahe i;°tj^^t^in ^. ^atet ^r,e or athur qnids prcxtueed fc^n lansd^^r r^ ^a4 '^^l wmm^^ ^v^;c^^^T

a." A^^^xxu,tz^n rttmurr, Imre shalt M} ro kvisr ak- astzri of am liurt3ms3 Dca31s x f410 rl.wi^# x^^^^ tt^ ^et m 7r.^ ty tsl; :h^r ^^^+^^^;i ;tss^ai^ ^rt^I 3n x^ rs 1^^€•. 7h inj^Mzt^r #t t^ri^ ^r ^t^r z^^aaiifi int^ ^nl .4'`+*^1 ^^4^; s-+xi^x ais^a rtat^ ^laea t;^ se Fu^xs^itxg da;trrIti^ frV^h s^ Atsr a^s.ai ^ ^^a 10
c^tit^r,proheci a^quattly ^^mrs ta^s';v`^:s u aa ^ tec^att bzf' ta:y ^' t^ a.?,'^^rttl^tri^

*A '4^4_14 wmim am nmw w alall hratttr tt ow-,Aw in uv^ 1- tat izt sP_PkrAzt tracu, the mm4t34 u^rtk^l^r. >t^11 fi^ ^Icv^low
hB  an ^etsr^t^ ^nd ahm11 b^ diert^i^t nmsm$ anci pau! te ^jt ^tpxr^at
to a^ enlax^ 1^wd actenpm. lxroNidn5, fi;nwe, cr, ti ttst leit&i p.rtan_

t^,nrat^l< zc emcs z+rar-abu^tinr truct, ind iurthrr pra^^^ zhat if a
tht pa }^ ^f ^taiantti the ^n^ali^at^ Yra^z a3 tan^ t^^ z4is am.

no ctbltrlliozs *.ts dlta par€ 0f [^tfi i^;^ ro ^lfset ^' lts itrt ss^rr^xe t?ac;t
ist, lor ttt.l?emiso, D.r to Iurrtitzh sawnte Mra$u.riz;r̂  or r^xs> inp mnk&

*^?l .ltase the risM at any Iianu
the eveat 4rlei.ault ^of pa}riwnt by 1emrimµ

a`^ ^'^ 5#a ^ 1^ ^3 ^ ^ t^r^ h^^{^^r ^c^^f, ^rf^ # +^ ^a tjt^t^^ai lc^tr^ ^ur i^^m^11^ arrd ttseir h^asa ^v ^ss4rsr ^ ^sipn^, her^??y

uitd 1abw^tcAd may in a»k

tc tt^'r^^ tAzq #,n;}: ekmit mm-4,;^jtt 11tit 2gAftns ta t13 tr an} gsart ja tht, lrinei ravercd ihtrcby+ by xleli+tran.^ or maiTin; a m?msa thzrrzat
1.^^ kY t¢e 3^x^^ ^^^, pta^in^ 4 rmi^a" thea'^fi af t^^rd i^ 1E2c proper eounry, if tit-c It^^z is m^®.ida; Ind ii 3nr?xrsdercd only

><hioh may t1tm; ftc-r bi paystlc AerQUn*r abal( tro tL4urcd pro},artit9fl4tt.,,
1^> tmn mhakl baw tAt tAstas^'sa^ ai^.t#t W. n, ^tt^rtnn nr strata u?±;}vrtain^ the pt^md^a^ fa^t the szt^ of ias or li^ui^^ mrid ml^', f,^ri"v.}t^z^t;an ^zty ati^ a 1 rii^a#idstijo u04 an t2te prerriises ztnd 3nay drill um w.11'S 3hAmoa ftsr the pt•srpos-,- n#3 kri S 4j'^4 V,

().nn^ ^" W IjqUjc,j ttt ;"10h MAYUfn nt :SIraFA and ^it?Stl€^uiti^ aut=h gas; tsr iiqviais %31^r4rsp, If L.^w inttrt4 te issc ihs prcmists^^ Atx^,^w i^^Oott^,aha that it ts ^,• ,n`m ;}yt prwltlm.z, .L:iwt tGt^Y &lisVc tn L.KssDr or hsk^ mrordrd in tht wtsnty or 'Dottntiaa in v hish
k'- ws'ry^ A la^3;aratMA tl;4X the py.t.int%mk ntv Nin mw, zr frattt a neifie.9 dxte wrlt be U^ fsar ps or liquxsi, sterHcc, nnL

1^ ^^^1 "a^'^- t'ra Cc lu^tit vz^ht tt a3:^ t^st {atcmilrx ;gr surk; taa nr I u{ai ^tpga^e untit suth tirrtg aS f esse~ znay dcli ^r ta' I.c^spr^k ^i^.4*; i,^ #++^ ^i C?.?t17f^y tY ^:yCtfitt^ at -^tlrl,tr4dflr ^rf lltt 4iP.^1R Tl;iht^rS.l 4t, 1.,^3:^C^^y Ihit ^gfi^t^l7Pt r&Y 11i5411 :t sli^ll 1A1s?fl'ttdpnIEy a•b3.31do11t^^ ga` x#• p^9 ^ f,^ ^'i^.h ^ta'r,^#, 15ttrin^; akt^ ^zqytrl a)x I^iicxta tliat 1,mft sh^11 ut.iliae the prcrntsra for ihs ^tura ^^ ^f ^n^ nr tjqnid^xh* h±vn? xa: t•-rc_sz p^3s4..€¢i te bt- paid t.^^ 1 rsz^r slta$1 :I;xc;+]z and l;c.wu.m pa)Ati]t only tur sueia pas mnd l;qtxidx og sliall hY.tvt becn fxken frn:mi^^+•.t^ t'+m+t"- z YLt.+w^'+'a'C'r Aj$d hN- 5v lht Antm1t}¢ lhtt'Cf,1f rx•hii^ ZiCm-Q ^h;Qll have Stot's`Ij in "Such Stmu7n or Strata. ,^pr «'^nd tlurAn^rar a#a tbat ^,.e^r^ ur^e ^t^ ^tssi^^ .f^yfi su T.Etz ^ta^r^^e, L^assr shnil n za}. ^sxar a minimnrri s`r3y;1 ►3^ ^+^' t)nr. Dallar, ($T.tltl) $er^^rk ^ k^^r a*a t; r^ mt^ ui a nrx ^fit^r^c3 ^g i^i^ 1^s5r, auct} patiiittta2l^t ^ naad^ nrit 3nttrths;n s,i.ty (40) dat"`s trn.m .and aStrr the tncl taf^^^ x^^ tt ^^t i arc^ t>}^tih t3sa rrmic^x at^ ^Stiti^^i fi18 ^ta^rai;^, ^^'s3sa is ^^prras.ly gt:anteci thc n^rbt tn use so snuch of the surlacs af thc^•'n ^,^ a^ t^ ^^n^1' ^ stc ::ss^r^° in eht x ra: tsx pi atas ri^hss Brantr;i trx 2.ess^ ^y #hi^ paral'hti r4'tat3 $tant>:d to Fft, c by thii parakT^.kpb'
^^ i1 ^ti^?3t^ nt $:^.r^r i.?r ?^^ l^sisr^ a3 t;mx hesrtnalws+^ spx x^gd, batt this 3 aac. itts5#3r ^s jt IrAttts ta] omt the rrght ga prc>sptst, cxyvlnra and^ y rr ^ i^
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'tr+lfrm tm Q,lrl>,I,I t•i^' rF 1q1( 9'tr^{1la7t{ R.r1JI^ L^ i,l'j^

l6tt Iil'1^r4E ?a"l lrrrr^l:a^t^ li;f h:fa^fi 1xRit{1; p1Hr !:1>x(`! i l' tlk i lt1{tF +1r,Ilt #1}i^l ^ta a^r ^ t^ ci.ala
ei:l.l wb:1.1 r'r.iiii^ i .r.ivl;ii)if il!llttl. l,a l,i:[ ir^ titl L•I,t, t f i,r+s•ld.rj}t^ ^,,} kr ti . ;!.)y} 1'^^ ^? ^^/ }#a
Ui•t1np W,al t^l^:^{ ^lNi€+rltf'lr,{ r•arrtltt^Pu b!i !^^^H^1 Fl^ '^ri ra}I,YI ^^r> i.{ti^3^
}?,1i1'ti[ltli': .l'^•Nt^t1}'1'^ F9^1 h!' Hi1 I. [Jor.r D,11 i1 p„F of Fif! kft cI[td i 7d:r#1ui1 ^^j 4l^it7 A4tX N't' .^ E11JilT3
iift3l:l:^i.^t1 I,l^i't^t'al! it.l:l) ia;tlhi!:i 3lilit ItSi,r:r, .l;irtip^i dlM I.l lilryi'J [^k;^ili ra,:1y as tF^

til.Jli lrr3i'^^'^.l:-li•t1 r-il' t:fii3 lk5?ilif?r! jr{'!^i[^11^ltr. }l.? II,-.ei ^•!N j3!,I!1i77^1 li: i ^?^'ki^1l,A].11g illJitr pY
tan3it,r js.ii.+ii:i.di3{1{ frirl^,,i,i^h; I.lt•ltt Irttra^, ^1([itll tJr^l I:f^t![,^t9^1 ;^F' ti^flttra:t

^f. L' l.+j,i tfl^j ,'I^lllilr^itlt'.,^t:l r rll f'11,9 t t%liiiFi.I.) t^nl f5f^i, t3lii. }{1 I Ft}1!^f? }ti^^.^.^ •'d^ j,l:^^l: Cf•[-Z, i+J^^
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I^.1.L71 it^i ^.!l^:t?6.{^llIt511 !tl' Ilr!':ti!# ^1i}{li tt)il'r+lrri f'1t1) ta,,!j,y,,!rl:lJr 4lydn t'?'tri 111cn{np7.aGi.r,r:
b.l•' 19tle di?1 l_ 1:!{nt Isiir ,rl^!,t!,llil4l +:ziftr 111. .'sl FI{'1 11 1t1^? !+l' 1]li?ff,li!'1` 41v^ ^,

`l`f: Ltit>#t1:lt:tfr e+t' 4f•111:a1.1:ptt €rlit{" l:ra rlr;lriti!rtl!ar! Ia;J t.to tliftttlltl ommmk OS' i:iii{
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