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I. STATEMENT OF THE IDENTITY AND INTEREST OF THE AMICUS

The Ohio Association for Justice ("OAJ") is the only statewide association of attorneys

whose mission is to preserve our Constitutional rights and protect access to the civil justice

system for all Ohioans through advocacy in both the Courthouse and Statehouse. The OAJ is

devoted to safeguarding the legal rights of deserving individuals to obtain justice and ensuring

that wrongdoers will be held accountable. For sixty years, the association has worked to

promote safer products, workers' rights, and access to quality health care; increase consumers'

awareness of their rights; eliminate discrimination in the workplace; and fight for those who have

been injured through no fault of their own. Our member lawyers practice in several specialty

areas including insurance law and consumer law.

As ably set forth in the brief of amicus curiae, Alliance of Automobile Manufacturers

(pp. 8-11), there is substantial credible and increasing evidence of crucial safety-related

differences between OEM and non-OEM replacement parts. R.C. 1345.81 promotes awareness

of the safety concerns that continue to surround the performance of non-OEM parts, and holds

insurers and other key interests accountable under the Consumer Sales Practices Act for a failure

to inform consumers whenever the use of non-OEM parts is being proposed.

The Ohio Association for Justice urges affirmance of the Fifth Appellate District's decision,

which correctly applied the statute and furthered the General Assembly's intent of promoting

consLuner awareness and vehicle safety. Insurers' inclusion in the statute was meant to ensure their

compliance with these goals whenever they seek to effect consumer transactions between vehicle

repair facilities and owners/lessees of damaged vehicles. This statute received overwhelming support

in the General Assembly, and was supported by the insurance industry at the time, in addition to

automobile manufacturers, repair facilities, and consumers. It has been in effect for over 23 years.
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As such there is no threat of any destabilization to the insurance industry, and it is bald hyperbole to

suggest that property and casualty insurers might leave Ohio; the seventh-most populous state in our

Union', simply to avoid informing their customers about non-OEM parts.

II. STATEMENT OF THE CASE AND FACTS

The OAJ defers to and adopts herein the Statement of Facts and Statement of the Case as

set forth in the merit brief of the Plaintiffs/Appellees. At its essence, this case concerns Farmers,

an insurer not in the business of repairing vehicles, preparing an estimate to repair the Dillons'

vehicle that included the use of 16 non-OEM aftermarket crash parts, and bypassing Mr. Dillon

by sending it directly to the repair facility Mission Auto.

III. ARGUMENTS IN OPPOSITION TO APPELLANT'S PROPOSITIONS OF LAW

A. The legislative intent of the highly specific statute at issue (R.C. § 1345.81) is to
require insurers and others to disclose any proposed use of non-OEM parts
whenever such entities propose to effect a consumer transaction between a
consumer and a vehicle repair facility, and to hold those parties accountable for
a failure so to disclose. (Response to Proposition of Law No. 1).

Resolution of the current matter depends on this Court's interpretation of R.C. 1345.81; a

highly specific statute seeking to achieve one goal: increasing consumer awareness of the use of

non-OEM aftermarket crash parts. The legislative history is discussed further below and speaks

abundantly to the straight and narrow gauge of this law.

This Court's enduring and principal coneern in cases of statutory construction is

determining legislative intent. Ohio lVeighborhood Finance, Inc. v. Scott, No. 2013-0103, 2014-

Ohio-2440, ¶ 22. "To discern legislative intent, we first consider the statutory language, reading

all words and plirases in context and in accordance with the rules of grammar and common

usage." Id. A court "must look to the language of the statute, giving effect to the words used and

'"State Totals: Vintage 2013" United States Census Bureau,
htt :f/www.census.gev/popest/data/state/totals/2013iindex.html accessed July 15, 2014
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not deleting words used or inserting words not used." Rosette v. CountNywide Home Loans, Inc.,

105 Ohio St.3d 296, 2005-Ohio-1736, 8251tiT.E.2d 599, at ¶12. In addition to the language itself,

this Court looks to "the purpose that is to be accomplished by the statute." In Re 4doption of

MB., 131 Ohio St.3d 186, 190, 2012-Ohio-236, 963 N.E.2d 142, 146, ¶ 19; Boley v. Goodyear

Tire & Rubber Co., 124 Ohio St.3d 510, 513, 2010-Ohio-2550, 929 N.E.2d 448, 451, ¶ 20.

The central issue in this case is whether insurers are and for the last 23 years have been

subject to the requirements of R.C. 1345.81. The statute of course explicitly encompasses

insurers and even defines that term to mean "any individual serving as an agent or authorized

representative of an insurance carnpany, involved with the coverage for repair of the motor

vehicle in question." (R.C.1345.81(A)(5)). The language of the statute could not be clearer. As

discussed below, the purpose of the statute is equally clear.

The available testimony that was offered during the legislative process indicates that

insurers were playing a central role in the proliferation of non-OEM parts. Ford furnished

testimony that the non-OEM parts flatly do not meet Ford's quality standards and specifications.

Ford's witness criticized insurers directly for their practice of steering consumers toward the use of

imitation parts. Ford's witness provided historical rate data to argue that use of imitation parts even

failed to keep rates down. (See Ohio Senate Highways & Transportation Committee meeting

memorandum of April 11, 1989, contained in June 7, 1990 Committee Agenda.)

General Motors furnished testimony that "imitation manufacturers are only propped up by

insurance companies." (Id.) Toyota furnished testimony that original parts have earned a place in

the market whereas "imitation parts have been given a place by insurance companies." (Id.)

Testimony from the repair facilities' perspective was also heard. Brooke Cheney with the

Automotive Service Association, representing 500 Ohio independent repair shops addressed that
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insurance company estimates are often prepared using terms such as "quality replacement" or "non-

OEM parts" and the customer, usually without any specialized knowledge, often does not realize

this means "used parts." (Id.)

The only opponent testimony located is that of Rick Campbell, a representative of the non-

OEM parts organization, the Ohio Automotive Wholesalers Association. Mr. Campbell's

objections were solely concerned with wording that he felt portrayed non-OEM parts as inferior.

His concerns were not related to the insurers' role in either the marketplace or the legislation. (See

Ohio Senate Highways & Transportation Committee meeting memorandum of June 12, 1990.)

'The bill was summarized in the Ohio Legislative Service Conunission's Report for Am.Sub.

H. B. 302 in pertinent part as follows:

Disclosures

Current law does not address the issue of identification of the source of aftermarket
crash parts used in the repair of a motor vehicle. The bill requires any repair facility
or installer who intends to use a non-OEM aftermarket crash part in the repair of a
motor vehicle and any insurer who provides an estimate for the repair of a
motor vehicle, based in whole or in part upon the use of any non-OEM
aftermarket crash part in the repair of the motor vehicle to provide notice and
informational disclosures regarding the part to the person requesting the
repair. (Emphasis added.)

Ohio Legislative Service Commission Bill Analyses, 118th G.A. Am. Sub. H.B.
302, as reported by the Senate Highways & Transportation Committee, at 1-2.

Once enacted, the bill was summarized in the Ohio Legislative Service Commission's

Summary of Enactments September 1989 - June 1990 Part Il in pertinent part as follows:

Requires insurers, repair facilities, and installers repairing a motor vehicle with parts
not made by or for the vehicle's manufacturer to disclose that fact and certain other
information to the person requesting the repair; ... and makes violation of any of its
requirements in connection with a consumer transaction an unfair and deceptive act
under the consumer sales practices act. (Effective October 16, 1990)

Id. at 368-369.
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Although Legislative Service Commission analyses are not controlling, this Court

frequently refers to them in the course of interpreting statutory language. See State v. Bonnell,

No. 2013-0167, 2014-Ohio-3177, ¶ 20; State ex. Rel. Difi'ranco v. City of South Euclid, 138 Ohio

St.3d 367, 370, 2014-Ohio-538, ¶ 15; Esber Beverage Company v. Labatt USA Operating

Company, L.L.C., 138 Ohio St.3d 71, 73, 2013-Ohio-4544, ¶10; State v. Deanda, 136 Ohio St.3d

18, 24, 2013-Ohio-1722, 989 N.E.2d 986, 991, ¶ 17; Beaver Excavating Company v. Testa, 134

Ohio St.3d 565, 571 , 2012-Ohio-5776, 983 N.E.2d 1317, 1324, ¶ 21; Ohio Bureau of Workers

Compensation v. AlcKinley, 130 Ohio St.3d 156, 161, 2011-Ohio-4432, 956 N.E.2d 814, 820, ¶

22; Griffath v. City of Cleveland, 128 Ohio St.3d 35, 38, 2010-Ohio-4905, 941 N.E.2d 1157,

1159-1160, ¶ 20; State v. Johnson, 128 Ohio St.3d 153, 156, 2010-Ohio-6314, 942 N.E.2d

1061, 1065, ¶ 17; Thorton v. Montville Plastics & Rubber, Inc., 121 Ohio St. 3d 124, 2009-

Ohio-360, 902 N.E.2d 482, ¶ 18.

The available legislative history demonstrates both that insi.^.rers were included in the

legislative process and that they were clearly intended to be one of the central parties charged with

notifying Ohioans of the use of non-OEM parts in their vehicles. Further, the legislative process

appears to have been quite lengthy. During the June 12, 1990 meeting of the Senate Highways &

Transportation Committee, the Chairperson, Senator Oelslager indicated that "The companion bill

to H.B. 302; S.B. 109 had extensive hearirigs in this coinmittee last year." (See Ohio Senate

Highways & Transportation Committee meeting memorandum of June 12, 1990.) Representative

Verich indicated in the same meeting that the bill had been worked on for three years, and that

"labor, manufacturers, insurance, and repair industries are in agreement" on the bill. (Id.)

Ultimately the bill passed the H®use 94-3 and the Senate 30-22.

'Bulletin of the T 18`h  General Asseinbly 1989-1990, p, 234.
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In preparation for briefing this matter before the Ohio Supreme Court, it appears that no one

has been able to locate any testimony of any insurance industry witnesses regarding the enactment

of this statute. The only opponent testimony located is that of Rick Campbell, a representative of

the non-OEM parts organization, the Ohio Automotive Wholesalers Association. Mr. Campbell's

objections were solely concerned with wording that he felt portrayed non-OEM parts as inferior.

In any event, it strains credulity to imagine that the multi-billion dollar property and casualty

insurance industry was unaware of a statute three years in the making that specifically named and

defined "insurers" as a party about to be subject to a new regulation.

This Court has consistently recognized that the Consumer Sales Practices Act, R.C. 1345, is

a remedial law designed to compensate for the weak remedies provided by more traditional

consumer remedies, and must be liberally construed pursuant to R.C. § 1.11. Parker v. I&F

Insulation Cornpanv, 89 Ohio St.3d 261, 2000-Ohio-151, 730 N.E.2d 972; Einhorn v. Ford Motor

Co. (1990), 48 Ohio St.3d 27, 548 N.E.2d 933.

B. The consumer transaction at issue in this matter occurred between Mr. Dillon
and the repair facility. Farmers became a supplier under R.C. 1345.01 when it
attempted to effect that transaction. (Response to Proposition of Law No. 1).

Fartners confuses the distinction between a consumer transaction in which the parties are

itself and the Dillons, and a consumer transaction between the Dillons and the repair facility. The

former is exempt under R.C. 1345.01(A); the latter is not.

In Anderson v. Barclay's Capital Real Estate, Inc., 136 Ohio St.3d 31, 2013-Ohio-1.933, this

Court had occasion to consider the definition of "consumer transaction" set forth in the CSPA in the

context of residential mortgage loan servicing, and held that an essential element of the definition

was missing; there was "no sale, lease, assignment, award by chance, or other transfer of a service
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to a consumer." ¶ 12. This Court observed that in such context, "the mortgage servicer does not

transfer a service to the borrower, which is what would be required to trigger the CSPA."T 15.

A constmler transaction in the context of a vehicle repair is a sale or other transfer of goods

and services from the repair facility (here; Mission Auto) to an individual (Mr. Dillon) for primarily

personal purposes. Farmers readily admits that Mr. Dillon was free to have quality OEM parts

used in his vehicle. Thus Farmer's estimate was not binding on him and was a classic effort to

influence a consumer transaction. In essence, Farmers was attempting to offer Mr. Dillon a

choice between a non-OEM parts repair that would cost Mr. Dillon less, and an OEM part repair

that would cost more. Mr. Dillon, a consumer, ultimately overrode their non-OEM part proposal

by instructing the body shop, clearly a supplier, to use OEM parts.

Farmers is liable under R.C. 1345.81(E) for attempting to effect the consumer transaction

between Mission Auto and Mr. Dillon without complying with the statute's disclosure

requirements. From the perspective of statutory anaylsis, any violation "in connection with a

consumer transaction" must be liberally construed to mean that Farmers' violations in com-iection

,Mth the consumer transaction between Mr. Dillon and Mission Auto are subject to the penalty

provision of R.C. 1345.81(E).

C. It is axiomatic that an insurance policy provision in conflict with statutory
requirements is unenforceable. (Response to Proposition of Law No. 2).

Regardless of Farmers' policy provisions regarding non-OEM parts, Appellant must still

comply with the statute. Farmers cannot draft insurance contracts exempting themselves from

the law, and it is irrelevant whether their estimate complied with the policy. It is axiomatic that

policy provisions in conflict with statutory requirements are unenforceable. See, e.g. Schaefer v.

Allstate Ins. Co. (1996), 76 Ohio St.3d 553, 555; Martin v. Midwestern Group Ins. Co. (1994),

70 Ohio St.3d 478, 481. Both Schaefer and Martin involved policy provisions that were held to
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conflict with R.C. 3937.18; the uninsured/underinsured motorists statute that, like R.C. 1345.81

here, is required to be liberally construed. Farmers engaged in an unfair and deceptive act by

failing to comply with the statutory disclosure requirements, as both lower courts recognized.

IV. CONCLUSION

At heart R.C. 1345.81 is a disclosure statute. The testimony from all witnesses during the

legislative process, even the wholesalers, makes this clear. The statute does not force the insurance

companies to spend more money; it only requires them to disclose proposed use of cheaper non-

OEM aftermarket crash parts to consumers. As the Plaintiffs/Appellees and other supporting amici

curiae have amply demonstrated, there are fundamental safety concerns regarding the use of non-

OEM parts that the General Assembly realized could only be addressed by explicitly including

insurers in the disclosure requirements. The General Assembly only reached this determination

after a lengthy deliberative process that brought together the manufacturers with the body shops,

auto unions, and the consumers - rare for a consumer protection law, and it is clear from the

legislative record that the problem being addressed by the law was driven in large part by the

insurance companies.

RESPECTFULLY SUBMITTED,

WILLIS & W ILLIS CO, L.P.A.

By:
TODD L. WILLIS (0069063)
670 West Market Street
Akron, Ohio 44303-1414
(330) 434-5297; Fax: (330) 434-5248
todd@willislegal.com
Attorney for Amicus Curiae
Ohio Association for Jtcstice
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Jamey T. Pregon, Esq.
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Chris W. Haaf, Esq.
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Scott OeIsiager
State Senator
29th District

Ohio Senate
Statehouse
Cdlumbus, Ohio 43266-0604
614/466-0626

June 7, 1990

AGENDA

^ommiftees:
Highways & Transportation

Chairman
Health and Human Services
Education
State & Local Government

SENATE HIGHWAYS & TRANSPORTATION COMMITTEE MEETING
Tuesday, June 12, 1990

Immediately Followa.ng Session
Annex-3rd Floor Small Hearing Room

PENDING REFERRAL FROM THE SENATE REFERENCE AND OVERSIGHT
COMMITTEE

Sponsor/all
interested parties

Subd H.B. 302*
(Verich) Aftermarket crash parts-repair 1st hearing

This bill is a companion bill to S.B. 109 wh.leh was considered
by the Senate Highways and Transportation Committee last yearo
H.B. 302 was approved by the House of Represeritatives 94-3 0

* Possible Vote

xc: Serta Gaeth, Sen. Gray, SenA Mantgomery, Sen® Snyder,
Sens Boggs, Se.tx. Butts, Sen. Fisher, Sena Long

29th Senate District: AII of Stark County, Except Lexington, Washington
and Paris Townships and the City of Alliance.
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^^^...__-.,.

TO: Senate Republicans
FROM: Candee McIntosh, LSC Intern (4-8308)
RE: Senate ighways and Transportatioxi Committee
DATE: April ^ 1989

AGENDA:
S.B. 71 (Pfeiffer) Free.Replacementjilriver's License Crime
Victim-lst Hearirig
S.B. 109 (Horn) Use of Aftermarket Crash Parts--2nd Hearing
Am. H.B..8 (Guthrie) Prohibit Minors-Motor Vehicle Open Cargo--
lst Hearing
Am. H.B. 98 (Sweeney) Regional Transit Authority-Trustees--lst
Hearing
H.B. 1,86 (L3'ones C.) Interstate 475-Rosa Parks Highway--2nd
Hearing
H.B. 199.(Cera) Rt. 470fBellmont Cty.-Vet. Mem. Highway--2nd
Hearing

ROLL CALL:
Senators Gaeth, Gray, Montgomery, Snyder, oelslager, and Long

I. S.B. 71 (Pfeiffer) Free Replacement Driver's License Crime
Victzm
A. Sen. Pfeiffer, Sponsor

1. provides_victimof assault or attempted assault with
free replacment of driver's license

2. according to BMV 270,006 licenses are'lo.st or stolen
each year-^bi1'1 applids only to those stolen as
result of assault

3. is not foreseen as a big expense because not many
will be affected

Ii. Am. H.B. 8 (Guthrie) Prohibit Minors-Motor Vehicle Open
Cargo
A. Rep. Guthrie, Sponsor

1. bill ra.akes it illegal for minors age 16 or under to
ride in the open bed of a vehicle at speed exceeding
25 mph

2. passed House 85-14
3. Questions

a. Won't rural constituencies be disproportionately
affected?
1. We pass other legislation with economic

impact. It is not good judgment to transport
children in the back of a pick-up.

b. What is the position of ODOT, BMV, and the
Highway Patrol?
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1.
c. Do

1.

ODOT and ODHS are proponents.
farmers endorse it?
No opposition has surfaced from the Farm
Bureau.

III. H.B. 186 (Jones C.) Interstate 475-Rosa Parks Highway
A. Professor Charles Ross, Ohio State University

1. golden opportunity to honor a great Afro-American
2. Ohio's children rarely see streets named aftet

Afro-Americans
3. Columbus has named streets after persons still

living (Jack Nicklaus)
4. the highway will remain I-475, but this portion

would be designated the Rosa Parks Highway

IV. S.B. 109 (Horn) Use..of Aftermarket Crash Parts
A. Sen. Horn, Sponsor

1. presented audio-visual demonstration furnished by

^

Toyota
a. imitation crash parts are inferior to original

automaker parts
b. original parts have earned place in the market--

imitation parts have been given a place by
insurance companies

B. Brooke Cheney; Automotive Service Asso.--Proponent
1. represents 500 Ohio independent auto repair shops
2. supports the opportunity to nake customers more

aware of the quality of auto body parts they are
receiving

3. insurance estimates are often given for t'quality
replacement" or "non-OEM parts" and the customer
does not realize the meaning of these terms

4. auto repair shops which will not use inferior parts
often end up as negotiators between the consumer and
the insurance company >

5. issue should be similar to the use of "used
parts"--everyone knows what they are and when they
are used

6. this bill does not prohibit the use of non-OEM
parts--it merely allows consumers to make an
informed choice

7. few non-OEM parts have warranties--for those that
do, it is often difficult to collect on them

8. this bill is a good consumer protection bill
9. Questions

a. Does the bill prohibit repair shops from charging
less if an imitation part is used? (This was in
reference to the converse of language in the bill
stating repair shops are prohibited aofrom
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charging more" if the customer demands an OEM
part.)
1. This language ensures that if you are

demanding your rights under insurance, you
cannot be charged more.

b. Doesn't the bill lock insurance companies into
using a manufacturer's part?
1. The intent is to be informative, not

prohi.bitive.
2. 8.111 would' 2ielp', insurerr and insur+^d deba^e' this

theiiis^7:^ves .t
3. zt is dsigned to protect the rights of the

non-agressive person.
c.` What type of part is the bill talking about?

1. Sheet metal, parts, not internal parts.
d. What companies are being affected?

1. Some wholesale shops are affected, but most of
the actual parts are imported.

10. Written Testimony Available
B. Paul T. Rabaut, Ford Parts and Service--Proponent

1. consumers are cheated when insurers tell them
imitation parts must be installed

2. Ford is currently in litigation with a company for
falsely claiming their part meets Ford's quality
and specifications

3. use of imitation parts does not keep insurance rates
down
a. 1982-87, insurance rates went up 56%, while the

cost of crash parts went down
b. imitation parts take up to 150% more time to

install
4. repair shops do have the same problem with internal

parts because there are many good quality internal
parts

5. non-OEM makers excluded automakers from the After-
market Parts Association--the intent of this
organization is to lend an image of quality to these
parts by giving them a stamp of approval

6. 80% of consumers support legislation allowing
informed decision-making

C. Jean Crocker, General Motors Service Parts--Proponent
1. bill protects the customers right to know
2. imitation manufacturers are only propped up by

insurance companies
3. sone insurance companies won't even used non-OEM

parts on luxury or new cars
^ 4, over 100 non-OEM companies do not offer warranties

5. OEM parts cost more due to quality, warranties and
servicing--the price is usually less than 15% more
than imitation pakts 4
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6. Questions
a. Is this legislation identical to Oregon's?

1. No, although it is similar in that Oregon
requires informed consent if an imitation part
is riot certified. 16 states have enacted
similar legislation.

D. Robert Kopp, Ohio State U.A.W. CAP Council'--Proponent
1. bill would assure that consumer is fully informed
2. imitation parts often do not meet original equipment

quality standards
3. insurance rates are based upon the cost of OEM

parts--thus, OEM parts should be used
4. customers lose the portection of the manufacturer's

warranty
5. Written Testimony Available

V. Am. H.B. 98--no action on bill

Vi. H.B. 199--no action on bill

VII. Adjournment

0
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DATE: June 12, 1990

TO: Senate Republicans
FROM: Beth Easterday, LSC
RE: Senate Highways and

June 12, 1990

Intern, 6-4948

Transportation Committee

AGENDA
Sub. H.B. 302 (Verich) Aftermarket crash parts used for repair
must be accompanied by certain information. FIRST HEARING, VOTE.

ROLL CALL
Senators Boggs, Butts, Gaeth, Gray, Long, Montgomery, Snyder and
Chairman Oelsl.ager.

Zo Sub. H.B. 302

A. Senator Oelslager, Chairman.

1. The companion bill to H.B. 302, S.B. 109 had
extensive hearings in this committee last year.

B. Representative Verich, Sponsor Testimony.

1. This bill has been worked on for three years.
2. The House voted it out unanimously.

3. The labor, manufacturers, insurance, and repair
industries are in agreement.

4. Requires insurers, repair facilities and installers
repairing a motor vehicle with parts not made by or

for the vehicle's manufacturer to disclose that fact

and certain other information to the person requesting
repairs.

5. Requires aftermarket crash parts to be marked with
the date of manufacture and if the part is imported,
the country of origin.
6. Questions:

Q1) Sen. Snyder: What kind of markings does the
part have to have? Sticker, logo, inscribed?
Al) Any that you mention are acceptable, the need
is for verification only.

Q2) Sen. Snyder: Will there be uniformity between
the fifty states, if this is passed?

A2) This bill is a replication of federal statute
for listing of parts.

Q3) Sen. Snyder: The company has to put their logo
on all parts?

A3) Yes, thirty other states have similar laws. It
has to be visible for the person to see.
Q4) Sen. Snyder: If this is required by federal
statute, then why are we messing with it?
A4) This is a small part of the bill, not all
adhere to this.

C. Rick Campbell, Assistant Executive Director of the
Ohio Automotive Wholesalers Association, ®pponent.

1. Opposed to the wording in the bill that creates in
the mirids of the consumer that these non-OEM parts are
inferior to OEM parts.
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2. This statement totally ignores the basic fact that
OEM refers to the source of the product and not to
it's level of quality.

3. We feel that by requiring disclosure of the
manufacturer and country of origin on both OEM and

non-OEM crash parts, the consumer will be able to make
their own informed decisions.
4. Questions:

Qi) Sen. Gaeth: Do customers really care what parts
are used?

Al) Only if they sigri off the warrant.ies.
Q2) Sen. Snyder: I feel this bill needs more
clarification and I am opposed to it also.

D. Vote

1. Sen. Montgomery mnVed the bill, Sen. Boggs
seconded.

2. Roll Call 7-1 (Snyder against)

3. Bill passes and is sent to Rules Committee.
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Appeared before the Highw.ays& Transportation Committee
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