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INTRODUCTION

This certified-question-of-state-law case is the third matter before the Court involving the

meaning and operation of R.C. 5301.56, better known as the Dormant Mineral Act. It is

intertwined with two cases argued in August 2014, and the Court's answers to the two certified

questions here will affect not only those cases, but several others in the lower courts involving

the Dormant Mineral Act. The Act at the heart of all these cases governs whether abandoned,

severed mineral estates vest in the surface owner.

Reduced to the basics, question one asks which version of the Act applies to answer

whether a property interest changed hands before 2006. The answer: the version effective when

the transfer of interests allegedly occurred. Unlike changes in, say, the rules of evidence, that

apply to new cases even though the events predate the trial, the older version applies here

because its requirements were satisfied at the time that the older version vested title to

abandoned mineral interests in a surface landowner.

Similarly reduced to its basics, question two asks whether a certain type of lease payment

is the kind of transaction that prevents the vesting discussed in question one. The answer is no

because these kinds of payments are not listed in the statute and are not separately recorded

transactions.

Question One. There are two versions of the Act that are most relevant to question one.

The first is the original version that the General Assembly adopted in 1989. The second is the

version as amended in 2006. Although similar in many ways, the two versions differ in the

process by which abandoned mineral interests vest in a surface estate owner. These differences

provide the necessary backdrop for the dispute over the first certified question. Although

phrased as a question about which version of the Act applies, in reality the first certified question

is an attempt to determine whether the 1989 version of the R.C. 5301.56 was "self-executing."



In response to that question, the Court should hold that the 1989 version of the Act was

self-executing. To phrase it in the language of the question certified by the federal court, the

Court should hold that the 1989 version of the Dormant Mineral Act applies to claims asserted

after the Act's amendment in 2006 but which allege that severed mineral rights had vested in a

surface property owner before 2006. It should so hold for several reasons. First, by its own

terms the 1989 version of the Dormant Mineral Act operated automatically; it did not require any

action by surface property owners before abandoned mineral interests vested in those owners.

See R.C. 5301.56 (1989). Second, because ownership vested automatically under the prior

version of the Act, divesting surface owners of vested mineral interests unless they comply with

requirements that post-date the vesting would raise significant constitutional questions. And

third, a majority of the courts to have considered the question have likewise concluded that the

original version of the Act operated automatically, so that the 1989 version, not the 2006 version,

applies to claims that dormant mineral interests vested in a surface property owner before

2006-regardless of when those claims are asserted.

Question Two. As for the status of delay-rental payments, the Court should hold that

such payments made during the primary term of an oil-and-gas lease are not savings events

under the Dormant Mineral Act. R.C. 5301.56 specifies each event that qualifies as a savings

event. Unlike other types of payments, like the payment of taxes, see R.C. 5301.56(B)(3)(f),

payment of a delay rental is not a specifically identified event. Nor is payment of a delay rental

subsumed by any of the other listed events. Specifically, it does not constitute a recorded title

transaction pursuant to R.C. 5301.56(B)(3)(a). Furthermore, even if a lease itself qualifies as a

"title transaction that has been filed or recorded in the office of the county recorder," a delay

rental payment under a lease does not.
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For the foregoing reasons, and for the reasons that follow, the Court should answer the

first question "the 1989 version" and the second "no."

STATEMENT OF AMICUS INTEREST

The State's interest in this case is twofold--one in promoting the overall public interest

and one in a landowner capacity. First, the State has an interest in "simplifying and facilitating

land title transactions by allowing persons to rely on a record chain of title," R.C. 5301.55, and in

facilitating the "exploitation of energy sources and other valuable mineral resources," Texaco,

Inc. v. Short, 454 U.S. 516, 538 n.34 (1982) (citation omitted). Second, as a property owner

itself, the State's interest in the outcome of this case is similar to the interest of many other

property owners throughout Ohio. In many instances, ownership of the mineral rights

underlying state land has reverted to the State by operation of the Dormant Mineral Act. Thus,

the State has an interest in preserving ownership of those mineral interests that have vested in

itself and in similarly situated surface property owners.

STATEMENT OF THE CASE AND FACTS

A. The adoption and amendment of Ohio's Dormant Mineral Act.

Several years before Ohio first adopted its own Dormant Mineral Act, the United States

Supreme Court rejected challenges to the constitutionality of Indiana's version of a similar

statute. Texaco, Inc. v. Short, 454 U.S. 516 (1982). Among other things, the Court rejected

claims that Indiana's statute constituted a taking of private property and that it constituted an

impermissible impairment of contracts. Id. at 530-31. It upheld the self-executing operation of

the statute, concluding that "the State of Indiana has enacted a rule of law uniformly affecting all

citizens that establishes the circumstarices in which a property interest will lapse through the

inaction of its owner. None of the cases cited by appellants suggests that an individual must be

given advance notice before such a rule of law may operate." Id. at 536-37.
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When Ohio adopted its own Dormant Mineral Act in 1989 as a supplement to the

already-existing Marketable Title Act, it did so with an awareness of the Indiana law that the

United States Supreme Court had upheld years earlier. See Exhibit 1, William J. Taylor,

Proponent Testimony on Behalf of Senate Bill 223 and House Bill 521, An Ohio Dormant

Mineral Act at 3 (1988) (identifying Indiana as one of several states with existing Dormant

Mineral Acts). Like the Indiana law, the 1989 version of the Dormant Mineral Act imposed no

notice requirement before vesting ownership of a mineral interest in the surface owner.

Compare R.C. 5301.56(B)(1) (1989) with Ind. Code § 32-5-11-1 (1976). It provided that if one

of certain specifically identified savings events did not occur within 20 years, a mineral interest

would be, without more, "deemed abandoned and vested in the owner of the surface." R.C.

5301.56(B)(1) ( 1989).

In 2006, the General Assembly amended the Dormant Mineral Act. As is relevant to the

Certified Questions of State Law, the Act's amended version imposed new procedural

requirements that must be satisfied before ownership of abandoned mineral interests vests in the

owner of a surface estate. See R.C. 5301.56(E)-(H). Those requirements include a process for

providing notice of the surface owner's intent to declare the mineral interest abandoned and for

the holder of that interest to contest that declaration. Id. Nowhere in the 2006 amendments did

the General Assembly state that the new procedures were to apply retroactively.

B. Ownership of the mineral interests at issue in this case was severed from the surface
estate and, in response to dueling quiet-title actions, the Southern District of Ohio
certified two questions related to the interpretation of the Dormant Mineral Act.

Ownership of the mineral interests underlying the property in this case was severed from

ownership of the surface in 1959. Corban v. Chesapeake Exploration, L.L.C., 2:13-cv-246, at 2-

3 (S.D. Ohio, May 14, 2014) ("Dist. Ct. Op."). 'I'he surface property was then transferred several

times until 1999 when Hans Michael Corban, the petitioner in this case, obtained ownership of
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that property from Gretchen Corban.via a quitclaim deed. Id. at 3. In 2013, Corban filed a quiet-

title action against Chesapeake Exploration, L.L.C., CHK Utica, L.L.C., Total E&P USA, Inc.,

and North American Coal Royalty Company (collectively "Respondents") in the Harrison

County Court of Common Pleas. Id. at 1. Respondents removed the case to federal court on the

basis of diversity jurisdiction and filed a counterclaim against Corban seeking declaratory

judgment and to quiet title in their favor. Id.

The federal district court concluded that resolution of the dueling quiet-title actions

depended in part on the answers to two questions. With respect to both questions, the federal

court found that there was no controlling precedent in the decisions of this Court and that this

Court's analysis would likely be determinative. Id. at 12, 18. It thus certified both questions to

this Court as Certified Questions of State Law pursuant to S.Ct. Prac. R. 9.01. Id. at 20.

The federal court first faced the need to determine the version of the Dormant Mineral

Act that applied to the dueling quiet-title actions. Noting that this Court has not answered that

question, that only one Ohio intermediate appellate court had addressed the issue, and that the

Ohio courts of common pleas were at least partially divided on it, the federal district court found

that "the best course of action is to certify this important question of state law to the Supreme

Court of Ohio." Id. at 12. The federal court therefore certified the question of whether "the

2006 version or the 1989 version of the [Dormant Mineral Act] appl[ies] to claims asserted after

2006 alleging that the rights to oil, gas, and other minerals automatically vested in the surface

land holder prior to the 2006 as a result of abandonment." Id. at 20.

Assuming for the sake of argument that the 1989 version of R.C. 5301.56 applied, the

federal court was next called upon to determine whether any event specified in the statute

prevented the otherwise-automatic vesting. Id. at 13 n.6. One category of events that
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Respondents proposed was the making of a delay rental payment pursuant to a lease. Id. at 14

With respect to that question, the federal court found that "the analysis of whether delay rental

payments constitute title transactions that qualify as savings events may be determinative of the

proceeding" and that there is a "lack of any precedent from any Ohio court on this issue." Id. at

18. The federal court therefore also certified the question of whether "the payment of a delay

rental during the primary term of an oil and gas lease [is] a title transaction and `savings event'

under the [Dormant Mineral Act]." Id. at 20.

This Court accepted both questions as certified by the federal district court. Corban v.

Chesapeake Exploration, L.L.C., 2014-Ohio-3195.

AI2GUMEN'I'

Certified Question of State Law I:

Does the 2006 version or the 1989 version of the [Dormant Mineral Act] apply to claims
asserted after 2006 alleging that the rights to oil, gas, and other minerals automatically
vested in the surface land holder prior to the 2006 as a result of abandonment?

A. The 1989 version of the Dormant Mineral Act was self-executing and applies to
claims that ownership of abandoned rnineral interests automatically vested in the
owner of the surface estate prior to the statute's amendment, even if those claims
are asserted after 2006.

1. Prior to its amendment in 2006, the plain text of R.C. 5301.56 provided that
ownership of abandoned mineral interests would automatically vest in the
owner of a surface estate.

Asking which version of the Act applies to the quiet-title action in federal court is simply

another way of asking whether the 1989 version was self-executing. The answer is that it was.

As adopted in 1989, R.C. 5301.56(B)(1) stated.that "[a]ny mineral interest held by any person,

other than the owner of the surface of the lands subject to the interest, shall be deemed

abandoned and vested in the owner of the surface, if none of the following applies." (Emphasis

added.) The term "shall".is mandatory. State ex rel. Cincinnati Enquirer v. Lyons, Ohio St.
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3d _, 2014-Ohio-2354 ¶ 28. Thus, under the plain language of the 1989 version of the statute,

severed mineral interests were "deemed abandoned" and automatically vested in the owner of a

surface estate unless one of several specifically identified savings events had occurred within the

past 20 years. In answering the first certified question, the Court should give effect to the plain

language of the statute and should hold that the original 1989 version of the Act applies to the

quiet-title action. See In re LA., Ohio St. 3d , 2014-Ohio-3155 ¶12 ("We examine the

words used by the General Assembly in the statute, and when the General Assembly has plainly

and unambiguously conveyed its legislative intent, there is nothing for a court to interpret or

construe, and therefore, the court applies the law as written." (citation omitted)).

The absence of any statutory mechanism for separately declaring mineral interests

abandoned confirms the self-executing nature of the original version of the 1989 Donnant

Mineral Act. As noted above, the original version of the Act imposed no threshold requirement

before vesting. See R.C. 5301.56 (1989). Nor did it establish a process or procedure by which

abandonment could be determined and vesting could otherwise be effectuated. See id. It was

only when the Act was amended in 2006 that the General Assembly added a requirement that

notice must be given "[b]efore a mineral interest becomes vested" in a surface owner. R.C.

5301.56(E) (emphasis added).

Available legislative models on this same topic further confirm that Ohio's 1989 Act was

self-executing. The absence of a notice requirement was an intentional choice between two

examples of how and when ownership of abandoned mineral interests could re-vest in a surface

owner. When the General Assembly adopted the Dormant Mineral Act in 1989, the model

Uniform Dormant Mineral Act recommended that notice be required before a mineral interest be

declared abandoned. See Exhibit 2, Uniform Dormant Mineral Interests Act (1986) introductory
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cmt. and § 4. By comparison, the Indiana statute that the United States Supreme Court upheld in

Texaco operated automatically; it provided that if a mineral interest was unused for 20 years,

"the ownership shall revert to the then owner of the interest out of which it was carved." Ind.

Code § 32-5-11-1 (1976); see also Texaco, 454 U.S. at 518 n.3. In upholding Indiana's statute,

the Supreme Court held that "[fJrom an early time, this Court has recognized that States have the

power to permit unused or abandoned interests in property to revert to another after the passage

of time." Id. at 526. The Court highlighted "the difference between the self-executing feature of

the statute and a subsequent judicial determination that a particular lapse did in fact occur," and

noted that although the statute was self-executing, a subsequent quiet-title action would provide

ample opportunity to determine whether or not ownership of a mineral interest had reverted to

the surface owner under the statute. Id. at 533-34.

Faced with these two models, the plain language of R.C. 5301.56 as adopted in 1989

demonstrates that the General Assembly chose a self-executing statute similar to the Indiana

statute that the United States Supreme Court upheld in Texaco over the recommendations of the

Uniform Dormant Mineral Act. This Court should give effect to that choice and to the Dormant

Mineral Act as adopted by the General Assembly in 1989.

A final point. Although this quiet-title action arose after 2006, that has no bearing on

whether the 2006 version of the Act should apply. What matters is the date of the potential

vesting. If that date fell before 2006, the 1989 statute applies. Think of it this way. If the 1989

rules vested the severed interests in the surface owner before 2006, it is irrelevant that a quiet-tile

action in 1995, 2005, or 2015 confirmed whether the interest vested on some date before 2006.

And even though the 1989 version of the statute provides the relevant standard, a quiet-title

action brought after 2006 could nevertheless show that a mineral interest had not been
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abandoned under that statute. But because no litigation was necessary to accomplish vesting, the

date of confirming litigation is irrelevant. The date of the events, not the date of the litigation is

what matters in these circumstances. See Texaco, 454 U.S. at 533-43 (emphasizing the

difference "between the self-executing feature of the statute and a subsequent judicial

determination that a particular lapse did in fact occur").

2. The notice requirements of R.C. 5301.56(E), as adopted in 2006, apply only
to property interests that have not yet vested.

Just as the plain language of the 1989 version of the Dormant Mineral Act shows that the

General Assembly intended for it to be self-executing, so too does the plain language of the 2006

version of the Act show that the General Assembly did not intend for the amended statute to

apply to vested mineral interests. By the 2006 version of the statute's own terms, its notice

requirements apply prior to vesting. See R.C. 5301.56(E). If ownership of abandoned mineral

interests had already vested in a surface owner before 2006, there is nothing that will trigger the

notice requirements. If on the other hand, ownership of abandoned mineral interests had not

vested, the current form of R.C. 5301.56 provides the process by which abandoned interests

revert to a surface owner in the first instance.

3. A presumption against retroactive application of new laws applies here
because applying the 2006 amendments to property rights that vested before
2006 could raise serious constitutional concerns.

Even assuming (wrongly) that there is any ambiguity over whether the General Assembly

meant for the 2006 amendments to apply retroactively to minerals that had already re-vested in

surface owners, the Court should still hold that the amendments do not apply retroactively. It is

a well-established canon of statutory interpretation that if a statute is to be given retroactive

effect, the General Assembly must expressly provide that the statute applies other than

prospectively. See Van Fossen v. Babcock & Wilcox Co., 36 Ohio St. 3d 100, syl. ¶ 2 (1988).
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Indeed, this presumption is written into the Revised Code, which provides that "[a] statute is

presumed to be prospective in its operation unless expressly made retrospective." R.C. 1.48.

Respondents, therefore, must show a clear statement that the General Assembly meant for the

2006 amendments to apply retroactively. No such clear statement exists.

This presumption against retroactive application exists for good reason. Using the 2006

version of the Act to decide the meaning of pre-2006 events could raise constitutional

retroactivity problems if applying the newer version took away vested property rights from

surface owners. The Ohio Constitution "protects vested rights from new legislative

encroachments." Bielat v. Bielat, 87 Ohio St. 3d 350, 352-53 (2000); see also Ohio Const. Art.

II, Section 28. And the Revised Code reiterates that prohibition, stating that the amendment of a

statute does not "[a]ffect any ... right ... acquired" under a prior version of that statute. See

R.C. 1.58(A)(2). "Every statute which takes away or impairs vested rights acquired under

existing laws ... must be deemed retrospective or retroactive." Van Fossen v. Babcock &

Wilcox Co., 36 Ohio St. 3d 100, 106 (1988) (quoting Cincinnati v. Seasongood, 46 Ohio St. 296,

303 (1989)). The constitutional limit against retroactive laws applies with particular force to

vested property rights. See Longbottom v. Mercy Hosp. Clermont, 137 Ohio St. 3d 103, 2013-

Ohio-4068 ¶ 24.

These constitutional concerns would arise if the Court were to conclude that the notice

requirements imposed by R.C. 5301.56(E) as amended in 2006 apply to claims already vested.

For example, if ownership of the mineral rights underlying a property vested in a surface owner

by automatic operation of the 1989 version of the Dormant Mineral Act, the 2006 amendments to

R.C. 5301.56 might not be capable of applying to divest the surface owner of those rights-at

least not unless the surface owner is given a method of preserving the vested rights. See Hardy
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v. VerMeulen, 32 Ohio St. 3d 45, 49 n.8 (1987) (The General Assembly must provide a method

of preserving vested rights.) (overruled on other grounds). To hold otherwise could impair

preexisting rights that had vested by operation of the 1989 version of the Act and would run

contrary to the commands of Ohio Const. Art. II, Section 28. In light of those concerns, the

easiest path is to hold that the 1989 version of the statute applies. See State v. Keenan, 81 Ohio

St. 3d 133, 150 (1998) ("A court is bound to give a statute a constitutional construction, if one is

reasonably available, in preference to one that raises serious questions about the statute's

constitutionality.").

4. The vast majority of the Ohio courts that have considered the issue presented
in the first Certified Question of State Law have held that the 1989 version of
the Dormant Mineral Act applies.

Of the state courts to have considered the first Certified Question of State Law, a majority

have agreed with the State that the original 1989 version of the Dormant Mineral Act applies.

The Seventh District Court of Appeals, the only intermediate appellate court to have considered

the question, has reached that conclusion in two separate decisions. That court held in Walker v.

Shondrick-Nau, 2014-Ohio-1499 (7th Dist. 2014), that ownership of the mineral interest in

question had already vested in the surface owner by operation of the 1989 version of R.C.

5301.56 and that the 2006 amendments to the Act did not affect any right previously acquired

under the Act. Id. ¶¶ 37-38; see generally ¶¶ 30-52. It reaffirmed that conclusion several

months later in Swartz v. Householder, 2014-Ohio-2359 (7th Dist. 2014), holding that "[t]he

1989 [Dormant Mineral Act] is the type of statute characterized by automatic lapsing and

reversion to the surface owner known as a self-executing statute." Id. ¶ 27. The court explained

that "when the 2006 version was enacted, any mineral interest that was abandoned under the

1989 version stayed abandoned and continued to be vested in the surface owner, and once the
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mineral interest vested in the surface owner, it reunited with the surface estate pursuant to statute

regardless of whether the event has yet to be formalized" through a quiet-title action. Id. T 34.

Almost every trial court has reached the same conclusion as the Seventh District: Most

courts have held that the 1989 version of the Act was self-executing. Those courts have also

held that the 2006 amendments did not divest surface owners of already-vested mineral interests.

See Exhibit 3, Blackstone v. Moore, Monroe C.P., No. 2012-166 at 5 (Jan. 22, 2014) ("[T]itle to

a mineral interest can be quieted in favor of the surface owner of property under the [1989

version of the Dormant Mineral Act], even after the 2006 amendment."); Wendt v. Dickerson,

Tuscarawas C.P., No. 2012-CV-020135 (Feb. 21, 2013); Shannon v. Householder, Jefferson

C.P., No. 12CV226 (July 17, 2013); Tribett v. Shepherd, Belmont C.P., No. 12-CV-180 (July 22,

2013); Hendershot v. Korner, Belmont C.P., No. 2012-CV-453 (Oct. 28, 2013); Gentile v.

Ackerman, Monroe C.P., No. 2012-110 (Feb. 27, 2014); Schucht v. Bedway Land and Minerals

Co., Harrison C.P., No. CVH2O12-0010 (Apr. 21, 2014); Thompson v. Custer, Trumbull C.P.,

No. 2013-CV-2358 (June 19, 2014).

Only three cases have applied the version of R.C. 5301.56 as amended in 2006. One of

those cases, the Seventh District's decision in Dodd v. Croskey, 2013-Ohio-4257 (7th Dist.),

applied the 2006 version of the statute without deciding or addressing the question of which

version was applicable. As noted above, the Seventh District has since addressed that question

and has concluded that the 1989 version of the Dormant Mineral Act applies to a surface owner's

claim that ownership of the mineral interests had reverted prior to 2006.

Dodd's irrelevance leaves just two trial courts as the only Ohio courts that have held that

the statute as amended in 2006 should apply. See Exhibit 4, Dahlgren v. Brown, Carroll C.P.,

No. 13CVH27445 (Nov. 13, 2013); M&H Partnership v. Hines, Harrison C.P., No CVH-2012-
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0059 (Jan. 14, 2014). Those decisions pre-date the Seventh District's decisions in Walker and

Swartz, and are no longer good law. But even from the outset, their analysis was flawed. Both

decisions failed to adhere to the plain language of the 1989 version of R.C. 5301.56. In each

case, the trial courts relied first on arguments about the statute's purpose-not its text. See

Dahlgren, Carroll C.P., No. 13CVH27445 at 14-15 and M&H Partnership, Harrison C.P., No

CVH-2012-0059 at S.

To the extent that the decisions did engage with the statutory language, they did no more

than identify a difference in terminology in the Dormant Mineral Act and the Marketable Title

Act. Even then, the Dahlgren court relied on a purpose-based argument, acknowledging that its

perceived textual difference "does not resolve the issue." Dahlgren, Carroll C.P., No.

13CVH27445 at 15. Finally, both decisions made the very mistake that the United States

Supreme Court criticized in Texaco: They conflated vesting (which happened automatically by

operation of the 1989 version of the statute) with a later quiet-title action. Compare M&H

Partnership, Harrison C.P., No CVH-2012-0059 at 9 and Dahlgren, Carroll C.P., No.

13CVH27445 at 16 with Texaco, 454 U.S. at 533-34 ("[I]t is essential to recognize the difference

between the self-executing feature of the statute and a subsequent judicial determination that a

particular lapse did, in fact, occur.").

If this Court has lingering doubts about the lack of persuasiveness of the Dahlgren

court's analysis, it need look no further than the Seventh District's opinions, which have both

superseded and repeatedly criticized that decision. See Walker, 2014-Ohio-1499 ¶ 43 and

Swartz, 2014-Ohio-2369 T 36-38. Among other things, the Seventh District held that "the

Dahlgren court's characterization of the mineral rights under the 1989 version is contrary to the

statute itself, which states that the mineral rights are `vested,"' Walker, 2014-Ohio-1499 ¶ 43,
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and that "Dahlgren expressed concern about the opportunity to contest abandonment without

recognizing that the very suit before it was the opportunity to so contest," Swartz, 2014-Ohio-

2359 ¶ 38.

5. None of the arguments against application of the 1989 version of the
Dormant Mineral Act are persuasive.

It is wrong to suggest, as the outlier trial courts did, see Dahlgren, Carroll C.P., No.

13CVH27445, at 14-15; M&H Partnership, Harrison C.P., No CVH-2012-0059, at 8, that

application of the original self-executing version of R.C. 5301.56 would fail to encourage

development of abandoned mineral interests and to facilitate land transactions. Automatically

vesting ownership of abandoned mineral interests in a surface property owner serves both goals.

As the United States Supreme Court recognized with respect to Indiana's similar statute, a self-

executing statute can serve to "remedy uncertainties in titles and to facilitate the exploitation of

energy sources and other valuable mineral resources." See Texaco, 454 U.S. at 538 n.34

(quoting Short v. Texaco, 406 N.E.2d 625, 630 (Ind. 1980)). Regardless, even if the notice

provisions of R.C. 5301.56 as amended in 2006 might better serve those twin interests, the

decision about what procedures should apply is one for the General Assembly to make. And it is

a decision that the General Assembly did make-first when it originally adopted the Dormant

Mineral Act in 1989 and again when it modified the statute's vesting process in 2006. A belief

that one process might be preferable to the other does not provide a basis for courts to depart

from the plain language of the 1989 version of the law.

Additionally misplaced is the suggestion that use of the term "deemed" in the statute

lessens the force of vesting under the 1989 Act. See Preliminary Memorandum of North

American Coal Royalty Company, at 7 n.4; Preliminary Memorandum of Chesapeake

Exploration, L.L.C. et al., at 9-10. First, the word "deemed" as used in R.C. 5301.56 modifies
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only the word "abandoned." It does not also modify the word "vested." Second, even if the

word "deemed" were to modify both abandoned and vested, that would not mean that the vesting

of mineral interests in a surface owner under the 1989 version of the statute was somehow

incomplete. Usage of the word "deemed" to convey complete and final abandonment and

vesting was not (and is not) uncommon, especially not at the time that the General Assembly

first adopted the Dormant Mineral Act. For confirmation, one need only look to the United

States Supreme Court's holding that "private property may be deemed to be abandoned and to

lapse upon the failure of its owner to take reasonable actions imposed by law." Texaco, 454 U.S.

at 530 (emphasis added). Third, treating "deemed" rights as inchoate or lesser than full property

rights would be inconsistent with the plain meaning of the term "vested." See Swartz, 2014-

Ohio-2359 ¶ 38 ("[T]he terms `inchoate' and `vested' are generally opposites.")

Finally, the comparison that one Respondent makes between the abandonment of mineral

interests under the 1989 version of R.C. 5301.56 and the retention of those vested interests

following the statute's amendment in 2006 is inapt. Petitioner North American Coal Royalty

Company has argued that if the General Assembly had the power to declare mineral interests

abandoned in the first instance, it also had the power to deprive surface owners of their vested

property rights. See Preliminary Memorandum of North American Coal Royalty Company, at

12. Perhaps the General Assembly could have required surface owners to provide notice of their

intent to retain their vested property interest. See Pinkney v. Southwick Investments, L.L.C.,

2005-Ohio-4167 ¶¶ 36-37 (8th Dist.) (concluding that the General Assembly can extinguish

claims of property owners if the property owners are given sufficient time to preserve their

claims). But the Dormant Mineral Act as amended in 2006 does more than that; it potentially

divests surface owners of their vested property rights even if they are actively using or otherwise
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attempt to preserve those interests. Even assuming that the General Assembly could have made

compliance with the notice provisions of the amended Act a prerequisite for retention of rights

that had already vested pursuant to the original version of the Dormant Mineral Act, it did not do

so. Instead, it established a new set of procedures that had to be followed before vesting would

ever occur. See R.C. 5301.56(E).

Certified Question of State Law fIe

Is the payment of a delay rental during the primary term of an oil-and-gas lease a title

transaction and "savings event" under the [Dormant Mineral Act]?

While the first Certified Question of State Law asks which version of the Dormant

Mineral Act applies to the process of how a mineral interest vests in a surface property owner,

the second question is important for determining whether vesting has occurred.

A. A delay rental payment is not a title transaction and does not constitute a savings
event under the Dormant Mineral Act.

A delay rental payment is typically a payment made to avoid the termination of an oil-

and-gas lease. The plain language of the Dormant Mineral Act does not include delay rental

payments among the list of savings events that restart the statute's 20-year abandonment period.

See R.C. 5301.56. But even though not specifically identified, payment of a delay rental could

still qualify as a savings event if it was encompassed by one of the other savings-event categories

identified in R.C. 5301.56(B)(3). Most relevant to this case, under R.C. 5301.56(B)(3)(a), a

savings event occurs when a mineral interest has been the subject of a "title transaction" that

"has been filed or recorded in the office of the county recorder of the county in which the lands

are located." R.C. 5301.56(B)(1)(c)(i) (1989), recodified at R.C. 5301.56(B)(3)(a). The term

"title transaction" is not defined in the Dormant Mineral Act itself, but elsewhere in the

Marketable Title Act it is defined as "any transaction affecting title to any interest in land." R.C.

5301.47(F). Thus, under R.C. 5301.56(B)(3)(a), a savings event must satisfy two elements: 1) it
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must affect title to an interest in land and 2) it must be filed or recorded in the county recorder's

office. A delay rental payment satisfies neither requirement. For at least two reasons, the Court

should hold that a delay rental payment does not qualify as a recorded "title transaction."

First, a delay rental -payment cannot be a savings event if it is not recorded with the

county recorder. A title transaction must be recorded to qualify as a savings event under the

Dormant Mineral Act. See R.C. 5301.56(B)(3)(a). The plain language of the statute is clear and

the recording requirement is absolute. When "the language [of a law] is unambiguous, [the

Court] must apply the clear meaning of the words used." Bosher v. Euclid Income Tax Bd. of

Rev., 99 Ohio St. 3d 330, 2003-Ohio-3886 ¶ 14. Accordingly, if no record of a delay rental

payment is filed with a county recorder, then the payment of a delay rental during the primary

term of an oil-and-gas lease cannot be a savings event under the Dormant Mineral Act and the

answer to the second Certified Question of State Law must be "no."

Second, this Court has already concluded that making an annual payment pursuant to a

lease is not the equivalent of actual oil-and-gas production and that certain types of payments

made under a lease do not "relieve the lessee of his obligation to reasonably develop the land."

See lonno v. Glen-Gery Corp., 2 Ohio St. 3d 131, syl ¶ 1 (1983). Although it did not involve

R.C. 5301.56, the Ionno decision is at least informative here. In that case, the Court confronted

the question of whether payment of an annual minimum rent or royalties relieved the lessees of

an implied obligation to develop leased mineral interests. The Court held that it did not,

concluding that holding otherwise would allow a lessee to "encumber a lessor's property in

perpetuity" and that "[s]uch long term leases under which there is no development impede the

mining of mineral lands and are ... against public policy." Id. at 134. Similarly, if one of the

purposes of the Dormant Mineral Act is to "facilitate the exploitation of energy sources and other
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valuable mineral resources, see Texaco, 454 U.S. at 524 n.15 (citation omitted), treating a delay

rental payment as a savings event would frustrate that purpose and would make it possible to tie

up property indefinitely.

Finally, this Court is already set to decide whether a mineral lease constitutes a savings

event under R.C. 5301.56. See Chesapeake Exploration v. Buell, Case No. 2014-0067. If it

determines that a lease does not constitute a savings event, it must hold that a delay rental

payment made pursuant to the terms of such a lease also does not, and for the same reasons.

B. This Court's res®lution of the legal questions at issue Chesapeake v. Buell will not
render the Second Certified Question of State Law moot.

Even if the Court concludes in the Chesapeake Exploration v. Buell case that the

expiration of a lease constitutes a savings event, the second Certified Question of State Law will

not be moot. It may be a less pressing question, but it will still matter in a least some cases.

While in most cases the terminationof a lease will post-date any delay rental payments made

under that lease, such will not necessarily be the case. If a lease term is longer than the Dormant

Mineral Act's 20-year abandonment period, then it would be possible for a mineral interest to be

abandoned during the term of that lease and prior to the lease's termination. If that happens, the

answer of whether a delay rental payment is a savings event under R.C. 5301.56 could be

dispositive of the question of whether a mineral interest has been abandoned.

CONCLUSION

For the foregoing reasons, the Court should hold that the 1989 version of the Dormant

Mineral Act applies to claims that mineral interests vested in a surface property owner prior to

2006, and that a delay rental payment is not a savings event that restarts R.C. 5301.56's

abandonment clock.
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EXHIBIT I



PROPC3F^ENT TESTIMONY ON ^EHALF OF
^ENATE BILL 223 XFD H4^^^ IBI-L-L 5^1

AN
,

OHIO DO4^ ^^^ERAL Att

Ohio presently has a Marketable Title Aot, R.C. §5301s47 et
seq;, vhich became effective September 29, 1961e It W^s amended
September 30, 1974 to exclude any right, title, estate or interest
in coal and coal mining rights from operation of the Actm ^^ctian
5301.48 of the Act states that a person has a ^^^^^^abl^ title to an
interest in land if he has an unbroken chain of record title for a
period of not less than 40 yearss Chain of title is then defined by
two clauses, the first of which states the case w^^^s the chain of
title r^onsistz of only a single instrument or transaction and the
second where it consists of two or more instruriet^^ or
^^ansactionsb The A^t provides that the req-uisitd chain of title is
only effective if nothing appears of record purporting to divest the
claimant of the marketable titlee

The obvious purpose of the Marketable Title Act is to simplify
land tit18 trar^^^cti^^^ by making it Possi.bIe to determine
marketability through limited title searches over some reasonable
pariod thus avoi.ding. th^ necessity of examining the record back to
the patent for each new transaction. This is obvicausl^ a legitimate
and aesarab3^^ objective but in the absence of speci.fic statutory
authority, interests created and interests appearing in titles prior
-tca that period wou'L^ not n^^^^sarily be eliminated and would
continue to be an impediment to marketability, ^arketabie Title
Acts do not cure and validate errors or irregularities in
conveyancing .in^ t-ru,ments but ba.r or extingazish interests ^which have
been created by or result from 3 rregularities in instruments
recorded prior to the period prescribed by the statute and thereby
fre+^ present titles frr^ the effect of those ixz^^^zuentso in this
very general sense, the Marketab.^^ Title Act is curative in
ch^ra^^er,

The Ohio Marketable Title Act was based on the model ^ar^^tab1e
Title .^^^ which was drafted by Professor Lewis M. S3m+^s and
Clarence B. Taylor as part of the Miobigan research project, a
comprehensive study undertaken to set up standard statutcsry, language
to pkcavi^^ for the simplifi.catiora of real, estate ccanveyances. At
the tiras of that study in 1959, there were terr, Marketable Title ^ots
in effect, including MicYxigan's, The Michigaai Act, which had, been
in effeot for 15 years and subjected to considerable testing and
experience, appeared to be the beat piece of draftsmanship and
embodied the most ^ractical approach for attaining the desired
objective, The Michigan Ao°^ ^erved as the basis for drafting the
model Acta The Ohio Marketable Title Act was the tenth Marketable
Title Act enacted after the Michigan study ane^ was patterned
directly from the model ^ota

it is apparent from the legrislati.ve history of the Ohio
^^rketa^^^a title Act and sub^ecraent interpretation by courts and



practitioners since its enactment that it ^^^ the general intent of
the act to apply to mineral interests ^^^ep^ coal. Sines and
Taylor, in ^eir Moc^e^, Act, pointed out that the single p^°i.;^c^,pa^..
provision in .^ tha Marketable Title Act which makes it ineffective to
bar dormant min^ral interests i^ the provisic^^ that the record title
is subject to such interest and defects as are inherent in the
muna.ments of which the chain of rooord ILitle is formed. This
provision .^a ino].iaded in the Model Act, as.weli as the Michigan and.
Ohio Acts, From a practical standpoint, any reference ira tlae
recorded chain of title to previ.ous1y^-createc1 mineral interests may
serve to 7^^p-p those interests alive. This issue was the subject of
Hei^^^^r V. Bradfc^rd, 4 O.S. 3d 49 (1983) . In that case, the tria3.
court upheld The t^alidiwY of a severed mineral interest which was
based upon tr^^sadtions in a chain of title separate from the title
claimed by the possessor of the sUrf^^e in^^^^^^. The severed
mineral chain, however, contained ^ransaotiots recorded duritg the
40-y^^^ ^^riod prescribed by the Act and the court Yaol€^ that
transactions inherent in muniments of title during the period
constituted a separate recognizable chain of title entitled to
protection under the Act. The .^ppella°^^ ^ou^^ reversed in a
decision acknowledging t^^ fact that a precise reading of the
statute upheld the trial courk. Is. decision but relied on legislative
history to the effect that it was the intent of the drafters to
extinguish severed mineral ireterestss

The Ohio Supreme Court ov^r.-Uler^ the Court of Appeals based upon
a strict reading of the st^.tutea Due to this obvious limitation in
the Aaf.s recognized by Sim^s apd. Taylor and highlighted by ^Ldeifrrer,
it would appear that the Ohio Marketable Title Act is not ^enerally
effective as a means of aliminaifng severed rein^ral interests.

As a general pri^cip1.e, minerals are not deemed to be capable of
being abandoned by a non-user unless they are actually ^^^^^^^tde
Ohio is in the majority of jurisdictions which hold that a severed
interest in ur^develrsped minerals does not constitute pzassessieazx.
Michigan9 s legislators recognized the importance of including
minerals in those defects and errors which shotgld be eliminated by
operation of time and non-use. The Ntichigan Act and the Model Act
provide an additional mechanism for the elimination of dormant
mineral interests which, when used in conjunction with the
Marketable Title Act, is effective in accomplishing this goal.
Under the Michigan Act, owners of severed mineral interests are
required to file notice of their claims of interest within 20 years
after the last use of the interest. A three-year grace period was
provided for initial filing under the Michigan Act.. Any ^ev^^^d
mineral interest ^^eraed abandoned or extinguished as a rasu1.t of the
application of the Michigan Act vests in the owner of the ^^^faced

The major distinction between the prcsposed bill for
consideration by the.Ohio legislature and the Michigan Aot is tYS.a,^
the Michigan Act applies only to interegts in oil and gas. It is
apparent from the 1974 amexzdm^nt of the Ohio Marketable Title Act
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that the Ohio Legis1ature has deemed it advisable for ths Xarketab1e
Titie Act to apply to all mineral interests eXCePt Coalo The
proposed Ohio Dormant Mineral Act has been drafted to ^^^^orrn to the
Ohio Marketable Title Act and apply to any zainera1 interest except
an interest in coal as defined by §5301053(E) of the Marketable
Title Actm The proposed Bill, if passed, would have lead to the
desired result as stated by the Appellate Court in Heifner of
terminating unused y minerai interests not preserved Ey o-peratfons,
tr5^.314f.^{^rtJl or a filing of notice of ad-0

idL^ent to preserve iA3ter'SVstb

The proposed bill also contains the esser^tial elements
x'^^oimended by ^^a National coaa^^^^^^e of Commissioners on T7ni^orm
9ta^e Laws at its annual conference in Boston in August, l9s6 M 1
have enclosed a copy of the Uniform Dormant Mineral ^nt^^^sts Act
with prefatory notes and comments for your review.

California, Illinois, Indiana, Michigan, Minnesota, Nebraska,
Nc^^th Carolina, North Dakota, Oregon, Pennsylvania, South Dakota,
Teranessee, Virginia, Washington and Wisconsin all have 4dopted
Dormant Mineral Actsg All but Penr^^ylvania8 Virginia and Tennessee
have companion Marketable Title Acts,

I bOii^^^ that enactment of the Dormant Mineral Act will
etcr^^rac^e the development of zai^^^^^s in Ohio which have been
previously ignored due to defects in title. The e^evelcapzent ofminerals would lead to severance ^^^ revenues and enhance the
economy of areas of the state which may have no other source of
k^^enue produ^tion.

I feel that companies engaged in the development 6f mizaera1.^ as
well ^Z owners of property subject to title defects not cured by the
Marketable Title Act ta^ulc^ benefit from the enactment of the
proposed dormant minerala s°^^tFteq

This testimony was prepared. 'aaxd. presented by William T.
Taylor, attorney and partner in Kincaid, Cultice & ^^^er,
50 North Fourth Street, ^^^^sville, Ohio 43701, (614)
454-2591. Mr. Taylor's practice involves extensive
mineral title wotk, and his firm represented the Prevailing
party in Heifner V. Bradford, the leading Ohio Supreme
Coc^^^ case dea.1 n4 with'-Th-e6hio Marketable Title Act. He
frequently lectures and writes articles involving m,ineral
ta.t^le topics, including :'Practical Mineral Title OpinionsPe
and "The Effects of roreclc^sing an Oi1, and Gas Leasesre
publi4h^d by the Eastern Xinera3. Law k'caundata,oraa He is a
t^ezb^^ of the Ohio ^tate Bar AssociatiQr^ Natural Resources
Committee, the redera1 Bar Association Comittee on
Natural Resources, ar^^ the Lega1. ^ozmittee of the Ohio Oil
and Gas ^^^^ciation.

l
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UNIFORr.S DORMANT MINERAL INTERESTS ACT

The Cornmiteee that acted for the National Conference of Commissioners
on Uniform State Laws in preparing the Uniform Dormant Mineral Interests
Act was as follows:

W. JOEL BLASS, P.C. Box 160, Gulfport, niS 39501, Chairman
JOHN H. DeMQULLY, Law Revision Commisgion, Suite 0-, M Midd:Iefxeld

Road, Palo Alto, CA 94303, Dra.ftin Liaison
OWEN L. ANDERSON, Unxversity o orth 1SalCota, School of Law,

Grand Forks, ND 58202
RICHARD J. MACY, Supreme Court Building, Cheyenne, WY 82002
JOSHUA M. MORSE, xII, P.O. Box 11240, Tallahassee, FL 32302
GLEE S. SMITH, P.O. Box 360, Larnetl, KS 67550
NATHANIEL S•TERLIxiG, Law Revision Commission, Suite 73-2, 4000

Middlefield Road, Palo Alto, CA 94303, Reporter
PHILLIP CARROLL, 120 East Fourth Street, ttle ock, AR 72201,

President (Crlember Ex Officio)
WILLIA51 J. PIERCE, UiUversi'ty of Michigan, School of Law, Ann Arbor,

Mi 48109, Executive Director
ROBERT H. C LL, 25tfi cror, 50 Calafornia Street, San Francisco,

CA 94111, Chairman, Division R(Member Ex Officio)

Review Committee

EUGENE R. It°A®®NEY, 209 Ridgeway Road, Leara,ngtora, KY 90502, Chairman
HENRY M. GRETHER, JR., University of Nebraska, College of Law,

Lincoln, NE 68583
JAMES N. RREVRS. Suite 600, 510 L Street, Anchorage, AK 99501

Advisors to Special Committee on
Uniform Dormant Mineral Interests Act

FRANK H. MORISON, American Bar Association
LYN3AN A. FRECQURT, Amerxcan Co ege o Real Rstate Lawyers

Final, approved copies of this Act are available on 8-fnch TBM '
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^ UNIFORM DORMANT MINERAL INTERESTS ACT

PREFATORY NOTE

Nature of N9iner-al Interests

Transactions involving ma,tierai interest^ may take several
different farmsm A lease permits the lessee to enter the land
and remove mi^^^^^s 7®r a specified period of time$ whether a
lease creates a separate title to the real estate varies from state
to state. A pro.t Is an interest in land that permits the owner
of the proflt to t°e€csrve Erainerdsa however, the profit does not
entitle it^ owner to possession of the lanAa A fee title or other
iixt.erest^ in minerals may be created ^^ severance.

0

A severance of mineral interests occurs where aU or a
portion of mi^eml Interests are owned apart from the ownership
of the surface. A severance may o^our in one of two ways.
First 4 a surface owner who 4sss owns a mineral iaaterest may
reserve all or a portion of the ma,raexal interesi upon transfer of
Me s-uz°faceA In the deed conveying the surface of the land to
the buyer, the seI]er reserves a mineral interest fn some or all
of the minerals beneath the surfaceo. Certain types of sellers,
such as rai1maci companies@ often include a reservation of
mineral interest^ as a matter of course in aI3, deeds.

Second, a person who owns both the surface of the land
and a rdnez°a1 interest may cora^^ alL or a portion of the mineral
interest to another person. Fis practice Is common in areas
where aiineral^ have been recently cii^covexed, because many
landowners wish to capitalize immediately on the speculative value
of the subsiirface rights.

Severed mineral Interests may be owned in the same
manner as the surface of the land, that isa in fee simple. In
some juri,sdictionsp howeverm anr^i1 and gas right (as opposed to
an interest iz^ nonfugacious minerals) is a zaonpc^^^^s'soay i.nterest
(an incorporeal hereditament)o

Prtential i'rcablems Reiaiin to Dcsrmant N-lixaeral, Interest^

4D

^ormaLnt mineral interests In general, and severed mineral
interests in particular, may present difficuitx^s If the owner of
the interest is missing or unknown. Under the common law, a
fee simple interest in land cannot be extinguished or abandoned
by nonuseaand. it is not necessary to ^^^^^ord or to maintain
current property records i^ order to preserve an ownership
interest in minerals. Thus, -it is possible that the o'nly document
appearing in the pubiZ^ ^^^o-rci may be the d€s+duraent initiaDy
^^eahng the mitiera.t interest. Subsequent mineral owners, such
as the heirs of the ori.gintd mineral owner, may b^ unconcerned



about an apparently valueless mineral interest and may not even
be aware of it; hence their interests may not appear of record.

If mineral owners are missing or unknown, it may create
problems for anyone interested in exploring or rnining, because
it may be difficult or impossible to obtain rights to develop the
minerals. An expioration or mining company may be liable to the
missing or unknown owners if exploration or mining proceeds
without proper leases. Surface owners are alsa concerned with
the ownershita'of the minerals beneath their property. A mineral
ix°cterest includes ttae right of reasonable entry on the surface for
purposes of mineral extraction; this can effectively preclude
development of the surface and constitutes a significant
impairment of marlCetabilitg^

On the other hand, the owner of a dormant mineral
interest is not motivated to develop the minerals since
undeveloped rights may not be taxed and may not be subject to
loss through adverse possession by surface ocCulsan.cy. The
greatest value of a dormant mineral interest to the mineral owner
may be its effectual impairment of the surface estate` wb,ich may
have hazlcl-axp value when a person seeks to assemble an
unencumbered fee. Even if one owner of a dormant mine.rel.
interest is wilUng to relinquish the interest for a reasonable
price, the surface owner may find it impossible to trace the
ownership of other fractional shares in the old interest;

An extensive body of legai ;itere.ture demonstrates the
need for an effective means of clearing land titles of dormant
mineral interests. Public poliey favors subjecting dormant
mineral interests to termiraation,. and legislative intervention in
the continuing conflict between mineral and surface i,sxterests may
be necessary in some jur•a.sdictions. More than one-fourth of the
states have now enacted special statutes to enable termination of
dormant mineral interests, and some of the nearly twt, dozen
states that now have marketable title acts apply the acts to
minera.l tnterests.

A ro,aches to the Dormant ",'dneral Problers

The jurisdictions that have attempted to deal with dormant
mineral. interests have adopted a wide variety of solutions, with
mixed success. The basic sdheutes described below constitute
some of the ruatn approaches that have been used, although many
states have adopted variants or have combined features of these
schemes,

Abandonment. The common law concept of abandonment of
mineral nterests 'rovfdes useful relief In some situations. As a
general rule, seveted, mineral interests that ara regarded as
separate possessory estates are not subject to aband.onrsent.
But less than fee in.terests in the nature qf a lease or profit may
be subject to abandianment. In some .jurisdictione-the scope of



the abandonment remedy has been broadened to extend to oil and
gas rights on the basis that these rainerals, being fug'aciousl are
owned in the form of an incorporeal hereditament, and hence are
subject to abandorament.

The abandonment remedy is limited both in scope and by
practidal proof problems. Abandonment requares a difficult
showing of intent to abandony nonrasg of the mineral interest
alone is not su ezent evidence of intent to aba.ndon® However,
the remedy Is useful In some situations and should be retained
along with enactment of dormant mineral legislation.

2lonuse. A number of statutes have rnade nonuse of a
minera rriterest for a term of years, e. g. , 20 ysa^.°s; the basis
for termination of the mineral Interest. Such a statute in effect
makes nonuse for the prescribed period conclusive evidence of
intent to abandon.

The nonuse schecne has advantages and disadvantagee. Its
major attraction is that it enables extinguishment of dormant
xnterests solely on the basis of nonuse; proof of intent to
abandon fs unnecessary. Its major drawbacks are that it
requires resort to facts outside the record and it requires a
judicial proceeding to determi.ne the fact of nonuse. It also
precludes lon.g-term holding of mineral rights for su.ch, purposes
as future development, future price increases that wf11 make
development feasible. or assurance by a conservation
organization or subdivider that the mineral rights iviU not be
exploited.

The nonuse concept should be incorporated in any dormant
ciineral statute. Even a statu#e_ based exclusively on recording,
such as the TJnzform Simplification of Land Transfers Act
(USLTA) discussed below, does 'not ter'minats the right of a
person who has an active legitimate mineral Interest but who
through inadvertence fails to record,

Recording. Another approach found in severs,l.
jurlsdictions. as well as 3xa USLTA, is based on passage of time
without recording. Under this approach a mineral interest is
exting-a.shed a certain period of time after it is recorded, for
example 30'years, unless during that period a notice of intent to
,preserve the interest is recorded. The virtues of this model are
that it enables clearing of title on the basis of facts in the
record and without resort to judicial action, and it keeps the
record tnineral ownership Gurrent, Its major disadvantages are
that it permits an inactive owner to preserve the mineral rights
on a purely speculative basis and to hold out #or nuisance money
3ndefinitely, and it creates the poss'ibility that actively producing
mineral rights will âae lost through inadvertent failure to record
a notice of intent to preserve the mineral ri.ghts. The recording
concept Is useful, however, and should be a key element in any
dormant mineral legislation.



Trust for unknown mineral owners. A quite different
approach to protect ng t e rights o nuneral owners is found in a
number of jurisdictions, based on the concept of a trust fund
created for unknown mineral owners. The basic purpose of such
statutes is to permit development of the minerals even though
not all mineral owners can be located, paying into a trust the
share of the proceeds allocable to the absent owners. The
usefulness of this scheme is limited in one of the main situations
we are concerned with, which is to enable surface development
where there is no substantial mineral value. The committee has
concluded that this concept is beyond the scope of the dormant
mineral statute, although it could be the subject of a subsequent
act.

Escheat. A few states have treated dormant minerals as
abandon' e-6 property subject to escheat. This concept Is similar
to the treatment given personal property in the Uniform
Unclaimed Property Act. This approach has the same
shortcomings as the trust for unknown mineral owners.

Constitutionality. Constitutional issues have been raised
concerning retroac xve application of a dormant mineral statute to
existing rninerai interests. The leading case, Texaco v. Short,
454 U.S. 516 (1982), heldd the Indiana dormant maner statute
constitutional by a narrow 5-4 margin. The Indiana statute
provides that a mineral right lapses if it is not used for a period
of 20 years and no reservation of rights is recorded during that
time. No prior notice to the mineral owner is required. The
statute includes a two-year grace period after enactment during
which notices of preservation of the mineral interest may be
recorded.

A combination nonusef recording scheme thus satisfies
federal due process requirements. Whether such a scheme would
satisfy the due process requirements of the various states is not
clear. Comparable dormant mineral legislation has been voided
by several state courts for failure to satisfy state due process
requirements. Uniform legislation, if it is to succeed In all
states where it is enacted, will need to be clearly constitutional
undex various state standards. This means that some sort of
prior notice to the mineral owner is most lilrei.y necessary.

Draft Statute

A combination of approaches appears to be best for
uniform legislation. The po2it.ics of this area of the law are
quite intense in the mineral producing states, and the positions
and interests of the various pressure groups differ from gtate to
state. It should be remembered that the dormant mineral portion
of USLTA, was falt to be the most controversial aspect of that
act.

I
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A sta:tute that combines a number of different protectxaans
for the mineral owner, but that still. enables tertninatfon of
dormant mineral rig.hts, is likely to be the most successful.
Such a combination may also help ensure the constitutionality of
the act from state to state. For these reasans, the draft statute
developed by the aammittee con.sists of a workable combination of
the most widely accepted approaches found in jwarisdiCtians with
existing dormant mineral legislation, together with prior notice
protection for the mineral owner.

Under the draft statute, the surface owner may bring an
action to terminate a mineral Interest that has been dormant for
20 years, provided the record also evidences no activity
involving the mineral interest during that period, the owner of
the mineral itaterest fails to record a notice of intent to preserve
the mineral interest withi.n that per,tod, and no taxes are paid on
the mineral intereet. wvithin that period. To protect the rights of
a dormant mineral owner who through inadvertence fails to
recardg the statute enables late recording upon payment of the
litigation expenses ineurred by the surface owner; this remedy
is not available to the cninerg2 owner, however, if the mineral
interest has been dormant for more th&n 90 years (i.e., there
has been no use, taxation, or recording of any kind affecting
the minerals for that period). The statute prcavi . cies a two-year
grace period for owners of mineral interests to record a notice of
intent to preserve interests that would be immediately or within
a short period affected by enactraent. of the statute.

This procedure wiU assure that active or valuable rauneral
interests are protected, but w.ll not place an undue burden on
marketalaitity. The coanbingtion of protections wviil help ensure
the fairness, as wveU as the constituticanality, of the statute.

The committee believes tixat. clearing title to real property
should not be an end in itee2f and should not be achieved at the
expense of a rrazneral owner wvho wishes to retain the mineral
interest. In many .casea the interest was negotiated and
bargained for and represents a substantial investment. The
objective is to clear title of worthless mineral interests and
mineral interests about which no one aares. The draft statute
esabodiee this fakiIasophy.



UNIk'taRM Dflft114A;NT MINERAL INTERESTS ACT

SECTION 1. sTA.TENIENT OF Pf7LICY,

(a) The puphc palicy of this State is to enable and

encourage marketabilitY of real property and to mitigate the

adverse effect of dormant mineral interests on the full use and

deve3opment of both surface estate and mineral interests in real

property.

(b) This [Act) shall be construed to effectuate its

purpose to provide a means for termination of dormant mineral

interests that impair marketabtlity of real property.

CQl4]ASENT

This section is a legislative finding and declaration of the
substantial interest of the state in dormant mineral legislation.

SECTION 2. DEFINITIONS.

As used in this tActl :

(1) "Mineral interest" means an interest in a mineral

estate, however created and regardless of form, whether

absdiute or frs,Gtional, divided or undivided, corporeal or

incorporeal, including a fee simple or any lesser interest or any

kind of royalty, , production payment, executive right,

nonexeoutive right, leasehold, or Uen, in minerals, regardless of

eharacter.

(2) aWuaeralS" includes gas, oil, coal, other gaseous,

h^uid' and; solid hydrocarbons, oil shale, cement material, sand

and gravel, road materiald buf.iding stone, chemical substance,

gemstone, metallic, f°iasionable, and ncrnf ìssion.able ores, colloidal

6
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and other clay, steam and other geothermal resource, and any

ottaer substance defined as a mineral by the law of thfa State.

COMMENT

The definitions iri this section are broadly drafted to
include all the varfraus forms of nainerals and mineral intexests.
This includes both fugacious and nonfugaci.ous, as well as
organic a,nd inorganic, minerals. 'The Act does not distinguish
among minerals based on their character, but treats a]I minerals
the sama.

The roferemce to liens in paragraph (1) includes bcath'
contractual and nc►ncontractual, voluntary and invc+lun.tary, liens
on minerals and mineral "snterests. It should be noted that the
dur$tiosa of a laeri may be subject to gsaaexal.laws governing
Iiens. For exampic., a lien that by state law has a duration of
1€1 years may not be given a life of 20 years simply by redording
a notice of intent to preserve the lien pursuant to Seeti.cn 5
(preservation af m'inaral interest by notice), just as a adneraY
lease which by its own terms has a duration of five years is not
extended by xecordation of a notice of intsnt to preserve the
lease. Likcwise, if state law requires specific #Uings,
rocorciings, or other acts for enforceability of a lien, tho'se acts
must be complied with even though the lien Is not dormant within
tha meaning of thi.s Act. Conversely, an instrutocnt that creates
a security interest which, by its terms, endures more than.
20 years, cannot avoid the effect of the 20-year statute. See
Section 4(c) (tarmiraation of dortaant mineral %nterest).

The definition af 'rminerdls" in paragraph (2) is 3.nclusive
and not erxelusive. "Coal" a.nd other solid hydrocarbons within
the meaning of paragraph (2) includes lignite, leonardite, and
other grades of coa1. This AAct is not intended to affect water
law but is intended to affect minerals dissakved or suspended in
water. See Section 3 (exclusians).

While Sectipn 2 defines the term "minerals" and "min.aral
interest" broadly, the definitions serve the limited function of
dotermfzzing mineral interests that are terminated pursuant ta
this Act. They are not intandad to redefine minerela and
rnizxersl interests for purposes of state law other than this Act.

SECTION 3. ^XCLUSIONS..

(a) This C Aet ) does not apply ta ;

(1) a mineral Interest of the United States or an Indian

trib$., except to the extent permitted by federal. law; or



(2) a mineral interest of this State or an agency or

political subdivision of this State, except to the extent permitted

by state law other than this [ Act J.

(b) This (Act) does not affect water rights.

COMMENT

Public entities are excepted by this section because they
have perpetual existence and can be located If it becomes
necessaa-y to terminate by negotiation a mineral interest held by
the publie entity. A jurisdiction enacting this statute should
also exclude from its aperation interests protected by statute,
such as environmental or natural resource conservation or
preservation statutes.

This Act does not affect mineral interests of Indian tribes,
groups, or individuals (including corporations formed under the
Alaska Native Claims Settlement Act, 43 'U.S.C. 1 1600 et seq.)
to the extent that the interests are protected against divestiture
by superseding federal treaties or statutes.

Although this Act affects minerals dissolved or suspended
in water, it is not Intended to affect water law. See Comment to
Section 2 (definitions).

While Section 2(.definitions) defines the terms "minerals"
and "mineral interest" broadly, the definftfons serve the limited
function of determining mineral interests that are terminated
pursuant to this Act. They are not intended to redef•tne
minerals and mineral interests for purposes of state law other
than this Act.

SECTION 4. TERMINATION OF DORMANT MINERAL

INTEREST.

(a) The surface owner of real property subject to a

mineral, interest may maintain an action to terrdnate a dormant

mineral interest. A mineral interest is dormant for the purpose

of this [Act] if the interest 4s unused within the meaning of

subsection (b) for a period of 20 or more years next preceding

commencement of the action and has not been preserved pursuant

to Section 5. The action must be in the nature of and requires

8



the same notice as is required in an action to quiet title. The

action may be maintained whether or not the owner of the

mineral interest or the owner's whereabouts is known or

unknown. Disability or lack of knowledge of any lcind on the

part of any person does not suspend the running of the 20-year

period.

(b) For the purpose of this section, any of the foliovadng

actions taken by or under authority of the owner of a mineral

interest in relation to any mineral that is part of the mineral

interest constitutes use of the entire mineral interest a

(1) Active mineral operations on or below the surface

of the real property or other property un3,tixed or pooled with

the real property, including production, geophysical exploration,

exploratory or developmental drgllingr mining® expltsitatxon, and

development, but not including injection of substances for

purposes of disposal or storage. Active mineral operations

constitute use of any mineral interest owned by any Oerson in

any rrirteral that is the object of the operations.

(2) Payment of taxes •on a separate assessment of the

mineral interest or of a transfer or severance tax relating to the

mineral interest.

(3) Recordation of an instrument that creates,

reserves, or otherwise evidences a claim to or the continued

e3idstenCe of the mineral interest, i.ncluding an instrument that

transfers, leases, or divides the iraterest. Recordation of an

instru6ent constitutes use of (i) any recorded i.nterest owned by

any person in any mineral that is the subje . ct af the instrument,

9



and (ii) any recorded mineral interest In the property owned by

any party to the instrument,

(4) Recordation of a judgment or decree that maiCes

specific reference to the mineral interest.

(c) This section applies notwithstanding any provi.sion to

the contrary in the instrument that creates, reserves, transfers,

leases, divides, or otherwise evidences the claim to or the

continued existence of the mineral Ynterest or in another

recorded document unless the instrument or other recorded

document provides an earlier termination date.

COMMENT

This section defines dorman,cy for the purpose of
termination of a crrinera.t. Interest pursuant to this Act. The
dormancy period selected is 20 years -- a not uncommon period
among the various jurisdictions.

Subsection (a) provides for a coaart proceeding in the
nature of a quiet title action to terminate a dormant anineral
interest. The device of a court proceeding ensures notice to the
mineral owner personally or by ,publicatxor, as may be appropriate
to the circumstances and a reliable determination of dorrnaxscy.

Subsection (b) ties the determination of dormancy to
nan,use. Each paragraph of subsection (b) describes an activity
that constitutes use of a mineral interest for purposes of the
dormancy determiraatitan. In addition, a mineral interest is not
dormant if a notice of intent to preserve the interest is recorded
pursuant to Section 5 (preservation of mineral inte,rest).

Paragraph (b)(1) provides for preservation of a mineral
interest by active mineral operations. Repressuring may be
considered an active minerax, operation if made for the purpose of
secondary recovery operations. .A shut-ixa weil Is not an active
aniinera.l operation and therefore would not suf£ice to save the
mineral Interest from dormancy.

Paragraph (b)(1) t,s intended to preserve in its entirety a
mineral interest where there are active operations directed
toward any mineral that is included within the interest. Thus,
if there are fractional owners of a mineral interest, activity by
one owner is considered activity by a:li, owners. Other interests
owned by other persons in the rninerai.s that are the object of

10



the operations are also preserved by the operations. For
example, oil and gas operations by a fractional oil, gas, and coal
owner wouid save not only the interests of other fraetxonal oil
and gas owners but also the interests -of oil and gag lessees and
royalty owners holding under either the cril and gas owner or
any fractional owner, as well as the interests of taolders of any
other mineral interest in the oil and gas that is the object of the
operations. The oil and gas operations suffice to save the coal
interest of the oil, gas, and coal owner. as weil as other
minerals included in any of the affected mineral interests, not
just the interest in olt and gas that is the subject of the
particular opera.tion.s. This ia the case regardless whether the
mineral interest was acquired in one i.nstrument or by several
izastruments. However, •asil and gas operations by a fractional
oil, gas, and coal owner wouid not save the mineral Interest of a
fractional coal owner if the interest does not include oil and ga.s.

iJnder paragraph (ka)(2), taxes must be aetually paid
within the preceding 20 years to sufftce as a qua2i.fying use of
the mineral interest.

Paragraph (b)(3) is intended to cover any recorded
irastrument evidenclrag an intention to own or affect an interest
in the minerals, including a reoorded oil, gas. or mineral lease,
regardless whether such a lease is recognized as an interest in
land in the particular jurisdiction.

Un d+er paragraph (b )(3):recordation has the effect of
preserving not only the interests of the pa.rties to the
instrume * nt In the minerals that are the subject of the
ifrzstrument, but also the recorded i.nterests of nonparties in the
subject minerals, as well as other recorded fnterests of the
parties in other 'minerals in the saezge property. Thus,
recordation- ssf an oil and gas lease between a fractional owner
and lessee preserves the interest in oil and gas not only of the
fractional owner but also of the co-nwners g mcareover, the
recordation preserves the interest of the fractions3 owner in
other rrdnera}.s that are not the sulaject of the lease, whether the
other minerals were acquired by the same instrument by which
the oil and gas interest was accluired 'or by a separate
instrument.

Recordation of a judgment or decree under
paragraph (b)(4) i.n.cludes entry or recordation in ajudgmerct
book in a jurisdiction where such an entry or recordaticzn
becomes part of the property records. The judgmertt or decree
must ma.ke specific reference to the mineral interest in order to
preserve xt. Thus, a general judgment lien or other recordation
of civil process such as an attachment or sh.eriff's deed of a
nonspecific ne:ture would not constitute use of the mineral
interest within the meaning of paragraph (h)(4).

11



------------

Subsection (c) is intended to preclude a mineral owner
from evading the purpose of this Act by contracting for a very
long or indef°inite duration of the mineral interest. A lien on
minerals having a 30-yea.r duration, for exampie, would be
subject to termination after 20 years under this Act if there
were no further acttvities involviaxg the mixierals or mineral
intexest. A person seeking to keep the lien for its fu11 30-year
duration could do so by recording a notice. of intent to preserve
the lien pursuant to Section 5 (preservation of mineral interest
by not'ice). It should be noted that recordation: of a notice of
intent to preserve the lien would not extend the lien beyond the
date upon which it terminates by its own terms.

SECTION 5 b PRESERVATION OF 1viIAYB.R,AL INTEREST BY

NOTICE.

(a) An owner of a mineral interest may record at any time

a notice of intent to preserve the mineral interest or a part

thereof. The mineral interest is preserved in ee.bh cotanty In

wkiicii the notice is recorded. A mineral interest is not dormant

if the notice is recorded within 20 years next preceding

commencemextt of the action to terrrdnate the mineral interest or

pursuant to Section 6 after commencement of the action,

(b) _The notice may be executed by an owner of the

arineral interest or by another person acting on behalf of the

owner, including an owner who is under a di,sability, or unable to

assert a claim on the owner's own behalf or whose identity

cannot be established or is uncertain at the time of eaceoution, of

the notice. The notice may be executed by or on behalf of a

co-owner for the benef'it of any or all co-owners or by or oxa

behalf of an owner for the benefit of any or a1 persons clainying

under the owner or persons under whom the owner cls,ims.

(c) The notice must contaxi,n. the name of the owner of the

xni,nerai ixxterest or the co-owners or other persons for whom the

12



mineral interest is to be preserved or, if the identity of the

pwrier cannot be established or is uncertain, the name of the

class of wFdch the owner is a member, and must icientify the

minerel irrterest or part thereof to be presexved by one of the

following mea.ns e

(1) A reference to the location in the records of the

instrument that creates, reservas, or otherwise evidences the

interest or of the judgment or decree that cc►nfirrns the interest.

( 2) A legal description of the mineral intereat. C Yf the

owner of a mineral interest claS.ms t3ie mineral interest under an

instrument that is not of record or claims under a recorded

instrument that does not specifically identify that owner, a legal

description is rxot effective to preserve a mineral interest unless

accompanied by a reference to the name of the record owner

under whom the owner of the mineral interest claiaas. In such a

case, the record of th:e notice of intent to preserve the mineral

interest must be indexed under the name of the record bwner as

well as under the name of the owner af the mineral interest. 1

(3) A reference generaliy and without specificity to

any or aid mineral interests of the owner in any real property

si.tunted In the c4auraty. The reference is not effective to

preserve a particular mineral interest unless there is, in the

county, in the name of the person claiming to be the owner of

the interest, (i) a previously recorded instrument that creates,

reserves, or otherwise evidences that interest or (ii) a jud.grnent

or decree that confirms that interest.

13



COMMENT

This section is broadly drawn to permit a mineral owner to
preserve not only his or her own interest but also any or all
related iraterests. For example, the mineral owner may share
ownership with one or more other persons. This section permits
but does not requir+e the mineral owner to preserve the interests
of any or all of the co-owners by specifying the interests to be
preserved. Likewise, the rnineral interest being preserved may
be subject to a.n overriding royalty or sublease or executive
interest. In this situation, the mineral owner may elect also to
preserve any or all of the Interests subject to it, by specifying
the interests In the notice of intent to preserve. The mineral
owner may also elect to preserve the interest as to some or all of
the minerals included in the interest.

Where the mineral Interest being preserved ia of limited
duration, recordation of a notice under this section does not
extend the interest beyond the time the in.terest expires by its
own terais. Where the mineral interest being preserved fs a
lien, recordation of the notice does not exeuse compliance with
any other aopUcable conditions or requii°eraents for preservation
of the lien.

The bracketed language in paragraph (c)(2) is for use in
a jurisdiction that does not have a tract index systean. Tt is
intensied to assist in indexing a notice of intent to preserve an
interest despite a gap in the recorded mineral chain of title.

Paragraph (c)(3) permits a blanket recording as to all,
Interests In the county, provided that there is a prior recorded
instrument, or a judgment whether or not recorded, that
establishes the name of the mineral owner in the county records.
The blanket recording provision is a practical necessity for large
mineral owners. Where a county does not have a general index
of grantors and grantees, it wzll be necessary to establish a
separate index of notices of intent to preserve mineral interests
for purposes of the blanket recording.

SECTION G. LATE RECORDING 13Y NTINERAI, OWNER.

(a) In this section, "ii.tiga.tion expenses" means costs and

expenses ttiat the court determines are reasonably and

necessarily incurred in preparing for and prosecuting an action,

including reasonable attorney's fees.
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(b) In an action to terminate a mineral interest pursuant

to this (Act), the court shaU permit the owner of the mineral

interest to record a late notice of intent to preserve the mineral

interest as a conddtion of dismis"1 of the action, upon payment

into court for the benefit of the surface owner of the real

property the Utigaticoa^ expenses attributable to the rdn^ral

interest or portion thereof as to which the. notice is recortieci.

(c) This section does not apply In an action in which a

^^^eral interest has been unused within the meaning of

Section 4(b) for a period of 40 or more years next preceding

commencement of the ^^on.

COhi^^^T

TWs seotion applies only where the mineral owner seeks to
make a late recording in order to obtdn dismissal of the action.
The section is ncat intended to requiz°e payment of litigation
expenses as a condition of dismissal where the mineral ov^^^
secures cii.sni.ssg upon proof that the mineral interest is not
dormant by virtue of recarzlation or use of the property witMn
the previous 20 ^ears, as proser3.bed in ^ec-dozt 4 (termination of
dormant mineral interest) aMc^reovea a the remedy provided by
this section is avaUab1e only if there has been some recordation
or use of the g-roperty within the previous 40 years.

SECTION 7> EFF^CT OF T^BRA11NATION,

A court order termi^^^^ a miner^ it3.terest (, when

r+^corcieci, ] merges the terminated mineral intexe.st $ ixacludi,^^

express and implied appurtenant sux°face rights and, obligations,

with the surface estate in shares proporticsnaie to the ownership

of the surface estat^ ^ subject to existing Uens for taxes or

assessments>

`
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CClAIMENT

In some states it is sttndard practice for judgments such
as this to be recorded. In other states entry of judgrttezat alpne
may suffice to make the judgment part of the land records,

Merger of a terminated mineral interest with the surface is
subject not oraly to existing tax liens and assessments, but also
to other outstanding liens on the mineral intez°est. However, an
outstanding lien on a mineral interest is itself a mineral interest
that may be subject to termination under thfs Act. It should be
noted that termination of a minera3. Interest under this Act that
has been ta.ac-deeded to the state or other publtc entity is
subject to cornptiance with relevant requirements for reZes;se of
tax-deeded property,

The appurtenant surface rights and obligations referred to
in Section 7 include the right of entry on the surface and the
obligation of support of the s!urface. However, termination of
the support obligation of the surface under this Act does not
terminate any support obligations owed to adjacent surface
owners.

It is possible under this section for a surface owner to
acquire greater mineral intexests t.taen the surface owner started
with. Assume, for example, there are equal co-owners of.the
surface, one of whom conveys his or her undlvided 50% share of
m3.nerals. Upon termination of the conveyed mineral Interest
under this Act, the interest would merge with the surface estate
in proportion to the ownership of the surfaee estate, so that
each owner would acquire one°half of the mineral interest. The
end result is that the conveying surface owner would hol.d an
undivided on.e-fourth of the minerals and the nonconveying
surface owner surface owner rxrsuld hold an undivided
three-fourths of the minerals. This result is proper since the
reversion represents a windfall to the surface estate in general
and to the conveying owner in particular, who has previously
received the value of the mineral intcrest.

tn the example above, assume that the conveyed mineral
interest is not terminated, but instead the owner of the azine.ral
interest executes a 30-year mineral lease. If the lease is
terminated under this Act after 20 years have run, the interest
In the remaining 10 years of the lease wotald merge with, the
surface estate In proportionate sha,res, at the end of which time
it would expirt;, leaving the interest of the toineral owner
unenctambared.

16
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SECTION S. SAVINGS AND T'RANSIT$QNAI. PR®VISit)N8e

(a) Except as otherwise provided In this section, this

[Act) applies to all mineral interests, whether created before,

r,n, or after Its effective date.

(b) An action may not be maintained to terminate. a.

mineral Interest pursuant to this (Ac.t] u.ntii Itvro] years after

the effective date of the g Act] .

(c) This [Act] does not limit or affect any other

procedure provided by law for dearfng an abandoned mineral

interest from title to real property.

(d) This LA.GtI does not e.ffect the validity of the

termination of any mi.nerai interest made pursuant to any

predecessor statute on dormant mineral interests. The repeal by

this [Act] of any statute on dormant adrberal intgrests takes

effect [two] years after the effective date of this [Act].

COMMENT

The [twaj-year grace period provided by this section is to
enable a mineral owner to take steps to record a notice of intent
to preserve an Interest that

the effective dateebecau
subject of the

terrnYne,tfon. immediately upon
application of the Act to existing minersl interests. Thus wa
mineral owner may record a notice of intent to preserve an
interest during the ( two7 -year period even though no action may
be brought during the Ctwoa-year period. Subsection (d) is
intended for those states that repeal an existing dormant m.ineral
statute upon enactment of this Act.

SECTION 9. UNIFt)RAIITY OF APPLICATION AND

CONSTRUCTION.

This (Act] shall be applied and construed to effectuate its

general purpose to make uniforsn the law with respect to the

subject of t2us [Act3 among states enacting it.
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SECTION 10. SHORT TITLE.

This (Act] may be cited as the Uniform Dormant Minera:l

Interests Aot.

SECTION 11. SEVERABILITY Ci.AUSE,

If any provision of this [Act] or its application to any person

or circumstance is held invalid, the Ira.vs,li.dity does not affect

any other provision or application of this [Act] that can be

given effect without the invalid prsaviston or application, and to

this end the provisions of tlds (Act] are severable.

SECTION 12. EFFECTIVE DATE.

This [Act] takes effect

SECTION 13. REPEALS.

The fol3.owirig acts and parts of acts are relaea7,edo

(1)

(2)

(3)

is
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!N THE COURT OF COMMON PLEAS OF MONROE CO^INTY,'t4^H1O

2014 J A P v 22 PM 2; ! 3
David M. Blackstone, et ai.

Plaintiffs,

vs.

Susan E. Moore, et ai.

Defendants.

BE i-H ANr'd ROSE
CLERK OF COUR T5

Case No. 2012-166

^ ^IDG. E --T ENTRY
(^^^o,rp,c^li : 'in^ ^^^^^inas of F`zr,'^. ^^`^d Con^^^-tsinr-gs of ^a:')

This matter is before the Court for a non-oral hearing on P'Iaintiff.s' and Defendants'

Motions for Summary Judgment. All parties were g0ven reasonable time to file responses

and replies to the Summary Judgment Motions.

Based on the facts herein, the arguments of counsel a€id the applicable law, this

Court hereby makes the following Findings and Orders.

^^cts.and nd

On April 3, 1915, Nick Kuhn and Flora Kuhn conveyed the property at issue to

W. D. Brown, The instrument reflecting this transaction is the Reservation Deed, The

Reservation Deed contained the following reservation language:

Except Nick Kuhn and Flora Kuhn, their heirs and assigns,
reserve one-half interest in oil and gas royalty in the above
described sixty acres.

Plaintiff, David M. Blackstone, first acquired title to the Property by Deed dated July

Monroe County
Common Pleas

Court

Julie R. Selrnon
Judge

30, 1969, filed for recording on July 30, 1969, and recorded at Volume 155, Page 329 of

C^ PY



the Deed Records of Monroe County, Ohio. It is undisputed that the July 30, 1969 Deed

in favor of David M. Blackstone is Plaintiffs' Root of Title for purposes of the Ohio

Marketable Title Act, as defined in Revised Code § 5301.47(E).

Subsequently, David M. Blackstone, married, conveyed the Property to David M.

Blackstone and Nicolyn D. Blackstone, husband and wife, by Deed dated January 8, 2001

("2OO1 Deed"), and filed for recordirig March 20, 2001 at Volume 71, Page 465 of the

Official Records of Monroe Courity, Ohio,

Defendants are the heirs of Nick Kuhn and Flora Kulin and are claiming title to the

Severed Royalty, as reserved in the Reservation Deed,

PIaintiffs, pursuant to the prior version of R. C, § 5301.56, effective March 22, 1989

to June 30, 2006 (hereinafter the "Former DMA "), seek to have the Severed Royalty

declared abandoned and vested in Plaintiffs as surface owners. On May 9, 2012, in

accordance with the Former DMA, Plaintiffs recorded an Affidavit of Facts Related to Title

("Affidavit"), pursuant to R. C. § 5301.252, ira the Affidavit, Plaintiffs testified that none of

the occurrences identified in divisiori (B)(1 )(c) of the Former DMA ("Savings Events")

occurred in the 20-year period prior to June 30, 2006, the last day the Former DMA was

in effect.

On or about July 6, 2012, Defendant, Susan Moore, filed a claim to preserve the

Monroe County
CornH-ncarr Pleas

Court

Jiglie R. Selmon
J ucige

Severed RrayaIty in the Monroe County Recorder's Office, claiming that Defendants, Susan

E. Moore, Caro1yn Kohler, Rebecca Englehart and Charles Franklin Yontz, owned an

interest in the Severed Royalty (hereinafter referred to as the "Claim to Preserve"). The

Claim to Preserve was filed and recorded atVolurrae 222, Page 178 of the Official Records
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of Monroe County, Ohio. Defendants, J. K. Larrick and Ila Carpenter, never filed or

recorded a claim to preserve. The status of the Severed Royalty is the subject of this

litigation.

In their First Claim of Plaintiffs' First Amended Complaint, Plaintiffs seek an Order

from this Court dec8'aring that the one-half interest in the oil and gas royaitv ("Severed

Royalty") has become dormant and has vested in Plaintiffs, pursuant to R. C. § 5301.56.

In their Third Claim of Plaintiffs` First Amended Complaint, Plaintiffs seek an Order

from this Court declaring that the Severed Royalty has been extinguished and is vested in

Plaintiffs, pursuant to the Ohio Marketable Title Act.

In their Second Claim of Plaintiffs' First Amended Complaint, Plaintiffs seek an

Order from this Court quieting title to the Severed Royalty in favor of the Plaintiffs and

against Defendants.

Ap- i€c^ Law

Pursuant to Ohio Rule of Civil Procedure 56, Summary Judgment is appropriate

when 1) there is no genuine issue of material fact; 2) the moving party is entitled to

judgment as a matter of law; and 3) reasonable minds can come to but one conclusion and

that conclusion is adverse to the non-moving party, said party being entitled to have the

evidence construed most strongly in his favor. State ex ref. v. Davila v. CityofEo Liverpool,

7t" Dist. No. 10CO16, 2011 Ohio 1347, 113 (March 14, 2001) (citina Horton v. Harwick

C,henrical Corp. , 73 Ohio St. 3d 679, 1995 Ohio 286, 73 of the syllabus (1995).

First, this Court will analyze the parties' claims and arguments under the Ohio

Monroe County
Coa-nmon Pleas

Court

Julie R. Selmon
J ttclge

Dormant Mineral Act.
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Plaintiffs rely on a number of decisions from this Court, as welf as other Trial Court

opinions and argue that the 1989 version of the Dormant Mineral Act applies. The Court

is also rnindful of the recent Severith District Court of Appeals decision in Dodd v. Crosdsey,

201 3-Ohio-^^57.

This Court finds it necessary to briefly discuss and reconcile any confusion or

misunderstanding concerning the current DMA and the Former DMA and the effect of the

Seventh District`s holding in Dodd.

First, there is a difference bebveen a statute that is seIf-executing and one that is

not. Under the Former DMA, rights to a Severed Mineral Interest become "vested in the

owner of the stirface" of the property by operation of law upon the lapse of 20 years without

the occurrence of a savings event identified in division (B)(1)(c). This Court has previously

held that the Former DMA is self-executing. aee Marty v. Dennis, Monroe C.P. 2012-203

(April 11, 2013). It does not contain any requirement that the surface owner of property

take any action before the mineral interest is deemed abandoned. Id.

Accordingly, under the Former DMA , a rnineral interest is deemed abandoned and

vested in the surface owner of the property if none of the savings events set forth in

(B)(1 )(c)( i ) through ( vi ) occurred within any period of 20 years while the Former DMA

was in effect, so long as the Severed Mineral Interest is not in coal or held by the United

States, this State or any political subdivision.

If Defendar-ts fail to present evidence of any savings events, the Severed Royalty

shall be declared abandoned and vested in the Plaintiffs, under the Former DMA.

The Current DMA does not expressly state that property rights, vested under the

(vlonrGe County
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Former DMA ,are affected by the Current DMA . If the General Assembly intended the

2006 amendment to affect the rights vested in Plaintiffs under the PormerDMA, this Court

finds that such intent must be expressly stated,

Many courts across the State of Ohio have recognized that title to a mineral interest

can be quieted in favor of the surface ovvner of property underthe Former DMA , even after

the 2006 amendment. These cases include Wendt ve Dickerson, Tuscarawas C.P., No.

2012-CV-020135 (February 21, 2013), VViseman v. Potts, Morgan C.P., No. 06-CV-6146

(June 29, 2016), Wlaikerv. fVoon,.Noble C.P., No. 2012-0098 (March 20, 2013), Bender

v. Morgan, Columbiana C.P., No, 2012mCV-378 (March 20, 2013) and Mafty v. Dennis,

Monroe C.P., No. 2012-203 (April 11, 2013). e411 of these cases state that a Severed

Mineral Interest can be declared abandoned under the Former DMA , even after the

enactment of the 2006 amendment.

Additiorialby, there may be instances where a Severed Mineral Interest, although not

Moiiroe Counr),
Conzi-nnn Pleas

Court

Julie R. Selmon
Judge

extinguished by the Marketable Title Act, is nevertheless abandoned under the Former

DMA . As this Court held in Pletcher v. Brown, Monroe C.P. 2012-069 (February 7, 2013)p

the Ohio Marketable Title Act and Dormant Mineral Act are alternate means to

extinguishing an interest in minerals. Pletcher, at 5. In Farnsworth v. Burkhart, Monroe

C.P. 2012-133, this Court held that a Severed Mineral Interest was abandoned underthe

Former DMA even though it would not have been extinguished under the Marketable Title

Act. The mineral interest at issue in that case was severed in 1980. The Nvo statutes have

different tests and examinations to determine if a Severed Mineral Interest may be

extinguished or abandoned.
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Meariwhiie, the issue before the Appellate Court in Doddwas whether the statutory

abandonment process described in division (H) has been effectively completed.

In Dcadd , the surface owners filed an action against the holders of a Severed

Mineral Interest after having served their notice of intent to claim abandonment, by

publication, under division (E)(1). One of the Severed Mineral Interest Holders

subsequently recorded a deed and an affidavit preserving minerals. The surface owners

alleged that the deed was not properly completed, that it did not conform to the recording

statute, and that it did not appear in the chain of title. The surface owners further alleged

that the aftidavit preserving minerals was not signed by all the Severed Mineral Interest

Holders and that the affiant was not acting as their agent.

The surface owners in Dodd believed that they had fulfilled the requirements of the

DMA. They asked the Court to strike the deed and the affidavit preserving minerals. The

surface owners asked the Court to find that the affidavit was ineffective, and that the

statutory abandonment process described iri division (H)(2) had been successfully

completed. Atft:;r both parties filed Motions for Summary Judgment, the Trial Court

rejected the sufface owners' arguments and held in favor of the Severed Mineral Interest

Holders.

On appeal, the surface owners argued that the Severed Mineral Interest Owr,er'^

affidavit preserving minerals was not a "savings event," referring to the filing of a claim to

preserve or an affidavit under division (H)(1).

The Seventh District Court of Appeals issued its decision on September 23, 2013.

Monroe County
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Court
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The issue before the Court on appeal concerned the process by which mineral interest may
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be deemed abandoned and deemed to have vested to the owner bf the surface rights.

The Seventh District Cou rf of Appeals rejected the surface owners' argumerat. Since

division (H)(1) expressly states that its filirbgs may be made "after the date on which notice

was served or published," the Court held that it allows "a present act" by the mineral

interest holder, Dodd,T128_ The Court held that this present act "prevents the interest

from being determined to be abaridoried," Id. The Court was referring to an abandonment

under the statutory process described in division (H); it did not address, and the surface

owners did not argue, whether, the filing of a claim under division (1-1)(1 ), the mineral

interest might nevertheless be deemed abandoned in an action to quiet title, based on the

operation of division (B).

This Court finds that Defendants' reliance on Dodd and Defendants' understanding

of the effect of the Former DMA is misplaced.

In this case, after careful analysis, this Court finds that from March 22, 1969, 20

years prior to the effective date of the Former DMA , to June 30, 2006, the last day the

Former DMA was in effect, there has been no savings event under division (13)(1)(c)•

First, there is no evidence that a well was ever drilled on the Property or pursuant

to any Lease encompassing the Property. Accordingly, v4rithouta well drilled on the subject

Property, this Court finds that there has been no production of oil or gas on the Property.

Next, to constitute a savings event under (B)(1)(c)( i the three (3) requirements

Nlonroe Cataraty
Conirnan Pleas

Court

Julie R. Selmon
Judge

which MLfst be met are as follows: (1) the Severed Mineral Interest itself must be the

subject of a title transaction; (2) the title transaction must affeci title to an interest in land;

and (3) the title transaction must be recorded in the office of the County Recorder in the
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County in which the lands are located.

This Court finds that Plaintiffs signed an Oil and Gas Lease with Chief Petroleum

Corporation ("Chief") on August 16, 1976. At the time this Lease was executed, Plaintiffs

did not hold title to the Severed Royalty. Thus, the Court finds that the only interest that

was the "subject of' the Chief Lease was Plaintiffs' own interest. Since the Severed

Royalty was not conveyed or retained by virtue of the Chief Lease, this Court finds that the

Severed Royalty was not the "subject of' said Lease. In order for a mineral interest to be

the "subject df' the title transaction, the interest must be "conveyed or retained" by the

parties to the trarasaction. See Dodd v. ^^^skey,7;n Dist. No. 12 HA 6, 2013-C3hio-4257

(September 23, 2013).

Additionally, the Chief Lease was executed on August 16, 1976. Therefore, it did

not occur within the 20 year period prior to the final day on which the Former DMA was in

effect, June 30, 2006. Accordingly, this Court finds that the Chief Lease was not a savings

event under division (B)(1)(c)( i ) .

Moreover, this Court finds that neither the Root of Title Deed nor the 2001 Deed

were savings events as the subject of these two (2) deeds was the surface of the Property,

and the grantors in the Root of Title Deed and the 2001 Deed owned no interest in the

Severed Royalty and thus could not convey it.

Additionally, there is no evidence that the Property or the Severed Royalty were

Monroe County
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used at aiiy time for the underground storage of gas. Moreover, from June 30, 1986 to

June 30, 2006, no drilling or mining permits were issued for vie6ls that encompassed this

Property or the Severed Royalty.
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Defendants admitted that no Claims to Preserve the Severed Roya(ty were recorded

in the Monroe County Recorder`s Office from March 22, 1969 to June 30, 2006, and no

separately listed tax parcel numbers wer-e created t®rtb^ Severed Royaltyfr®m March 22,

1969 through June 30, 2006,

Based on the above, this Court finds there are no issues of material fact and

Plaintiffs are entitled to judgment as a matter of Iaw. Defendants have failed to produce

any evidence of any savings events under (13)(1 )(c) that would have prevented an

abandonment under the Forrraer DMA. Thus, pursuant to the Former DPJiA , Summary

Judgment is hereby granted in favor of Plaintiffs and against Defendants on, Piaintiffs' First

Claim in Piaintiffs' First Amended Complaint.

Next, this Court wiil analyze the parties' cIairr« pursuant to the Ohio Marketable Title

Act.

The Ohio Marketable TitBe Act, outlined in Ohio Revised Code §§ 5301.47 through

5301.56, was created in order to simplify and facilitate land title transactions. Revised

Code § 5301.55. The Marketable Title Act operates to extinguish any interest existing prior

to the Root of Title unless that interest is:

1) Specifically stated or identified in the Root of Title;

2) specifically stated or identified in one of the muniments of record title within 40

years after the Root of Title;

3) recorded pursuant to Revised Code §§ 5301.51 and 5301.52;

4) one of the other exceptions provided for in Revised Code § 5301.49; or

5) one of the rights that cannot be extinguished by the Marketable Title Act as

Monroe County
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provided for in Revised Code § 5301.53. Semachko v. Hopko, 35 Ohio App, 2d 205, 211

(1973).

In this case before the Court, it is undisputed that the Root of Title Deed was

recorded on July 30, 1969. Additionally, there is no dispute that the Severed Royalty

Interest existed prior to the effective date of the Root of Title. Thus, this Court finds that

in order to preserve an interest existing prior to the effective date of the Root of Title (July

30, 1969), one of the savings conditions in R. C. § 5301.50 (as set forth above), must have

occurred prior to July 30, 20Q9.

In this case, Defendants' claim to the Severed Royalty is based oi, whether the

interest reserved in the Reservation Deed is 1) specifically stated or identified in the Root

of Title; 2) specifically stated oridentified in one of the muniments in the chain of record

title within 40 years after the Root of Titie; 3) r^corded pursuant to R.C. § 5301.51 and §

5301.52; or 4) one of the exceptions provided for in R. C. § 5301.49 apply.

R. C. § 5301.49 provides that a general reference to a severed interest in the chain

of title, created prior to the Root of Title, is not sufficient to preserve the severed interest.

Rather, a specific reference to the interest is necessary to preserve it.

The Seventh District Court of Appeals, in Landefeld v. Keyes, 7" Dist. No. 548,
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1982 Ohio App. LEXIS 13378 (June 17, 1982), distinguished between specific and

general references to a severed oil and gas interest. In Landefelcl, the Defendants

appealed a judgment from this Court which extinguished certain oil and gas rights

existing prior to the Root of Title. The Defendants claimed title to one-haif of the oil and

gas in and under 132 acres that was severed from the surface of the property. The
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surface was subsequently split, and two separate chains of title were created, but both

chains remained subject to the oe:ae4half oil and gas reservation. Ief. One tract

contained 49.25 acres and the other tract contained the remaining 83 acres. fd.

The deeds in the chain of title for the 49.25 acre tract contained the following

reference to the original reservation: "Also subject to aII coal, and oil and gas

reservations heretofore made." Id. The subsequent deeds in the chain of title for the

83 acres contained the foflowirag reference to the reservation: "Excepting the coal and

oil and gas rights as reserved by C. E. Ketterer and wife, in deed to Geo. J. Egger

dated March 26, 1914 in Deed Book 81, Pages 194-95, Monroe County, Ohio." Id. at 2.

The Seventh District held that the references to the reservation for the 83 acres

were specific. 1d, at 2. The references for the 83 acres cited to the volume and page of

the ezriginal reservation. However, the deeds in the chain of title for the 49.25 acres (the

acreage that.was the subject of the action) were general because they did not

reference the volume and page number of the original reservation, and failed to meet

the requirements of R. C. § 5301.49(A). aee Id. The Seventh District affirmed this

Court's decision that the Severed Mineral Interest was extinguished as it pertained to

the 49.25 acre tract pursuant to the Marketable TitEe Act, but was not extinguished as to

the 83 acres that contained the specific reference,

In the present case, this Court finds that Plaintiffs' Root of Title Deed contains

the following language:

Excepting the one-half interest in oil and gas royalty
previously excepted by Nick Kutin, their heirs and assigns in
the above described siyty (60) acres.
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Co3iimon Pleas

Court

Juiie R. Selmon
,i udge - 11 _



This exact reservation language also appears in the next deed in the chain of

title following the Root of Title, the 2011 Deed.

This Court finds that the aforementioned reservation language herein does not

contain a specific reference that would enable a title examiner to locate the Reservation

Deed without checking the indexes. There is no reference to a volume and page

number, This Court has previously held that a reference will be deemed specific if a

title examiner may locate the prior conveyance by examining the records of the

Recorder's Office without checking the conveyance indexes. ^^e Pletcher v. Brown,

Monroe C.P. Case No. 2012-069 (Fe bruary 7, 2013) (^itEn^ Duvall v. Hibbs, et ap. , 51r,

Dist. No. CA-709, 1983 Ohio App. LEXIS 13042 (July 8, 1983).

Accordingly, this Court finds that the Severed Royalty Interest created in the

Reservation Deed was not specifically stated, identified or referred to in either the Root

of Title Deed or in the subsequent 2011 Deed. Such general references cannot prevent

the extinguishment of the Severed Royalty at issue.

Additionally, the Court finds that the Severed Royalty was not preserved by

Defendants pursuant to R. C. §§ 5301.51 and 5301.52, as Defendants have

acknowledged that no preserving notices were filed during the forty year period

immediately following the effective date of the Root of Title.

The Court finds that Defendants, Susan E. Moore, Carolyn Kohler, Rebecca

Monroe County
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EngIeharf, and Charles Franklin Yontz, filed a Claim to Preserve pursuant to R. C. §

5301.52, on July 6, 2012. However, the Claim to Preserve was filed approximateIy

-t2-



three (3) years after the expiration of the forty year period required by R. C. ^

5301.51 (A). The Claim to Preserve was therefore not effecfive in preserving the

Severed Royalty.

Furthermore, this Court finds that none of the other exceptions provided for in

R. C. § 5301.49 apply to the Severed Royalty Defendants are claiming herein.

Accordingly, the Court hereby finds that the Ohio Marketable Title Act has

extinguished Defendants' interest in the Severed Royalty. As there remain no genuine

issues of material fact herein, Plaintiffs are entitled to judgment as a matter of law on

Plaintiffs' Third Claim in F'Iaintiffs' First Amended Complaint.

Consistent with the above findings, judgment is granted in favor of Plaintiffs on

their Second Claim in Pia€nfiffs' First Amended Complaint and the Court hereby quiets

title to the Severed Royalty Inferesf in favor of PIainfiffs David M. and Nicolyn D.

Blackstone and against Defendants, Susan E. Moore, Carolyn Kohler, Rebecca

Englehart, and Charles Franklin Yontz, Tharcilla Larrick Smith, her unknovin heirs,

devisees, executors, administrators, relicts, next of kin and assigns, J. K. Larrick, and

I(a Carpenter.

Defendants' counterclaims are hereby dismissed with pr^judice.

The Court further finds that there is no just reason for delay, and that this

"Judgment Entry Incorporating Findings of Fact and Conclusions of Law" is a final

appealable order, as defined under Civil Rule 54.

The costs of this proceeding are assessed to the Defendants. Judgment is
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hereby granted the Clerk of this Court to collect on her costs.
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IT IS SO t; RDERE, D.

Enter as

James S. Huggins, Esquire and
THEISE.H BROCK

Julie R. Selmon
the date of fl'firag

her Q. Justice, Esquire

Mark W. Stubbins, Esquire
STUSBINS, WATSON & BRYAN CO., LPA

Stephanie Mitchell, Esquire
TRIBBIE, SCOTT, PLUMMER & PADDEN
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This nlatter was furthcr consiclered by Edward Enimett O'Farrell. Jud^_Ie. Court ol

Common Pleas, Tuscarawas County. Ot1io. General Trial Division, on 1/7;2013 on the C.oiirt'

reE,ular Oral hearinu nlotlon clocke.t i-elative to the followin,:

+ Plaintiffs' NIotion for Summarv Judtgnrent tiled 1?/3/`_'012

9 Appendix to Plaintiffs' Motion for Summary Jucll;ment iiled 1?/3/2012

+ The Dickerson Defenclants' Nlotion for Sumniary Jucl^ment Atol;ainst
Plaintiffs filect on 12/17/2012)

P Plaintiffs' Memoranduni in Opposition to Defendants' Motion for
Suinmary Juclbment filed on 1/4/2013

0 The Dickerson Defendaiits' Reply to Plaintiffs' Niotion for Sumniary
Judbment filed on 1/4/2013

+ Defendants' Notice of Supplemental Authority filed on 1/9/2013

+ 1/7/2013 Oral Hearing

Plaintiffs were represented in the Courtroom by David Butz, Nathan Vaughan, and

Matthew W. Onest, Krugliak. Wilkins, Griffiths & Dougherty Co.. L.P.A., Attorneys at Law

Canton, Ohio. Defendants Judith A. Dickerson, Mary Louise Foster, Elaine F. Harris. Celia M.

Dickerson, Richard H. Dickerson, Robei-t J. Dickersoi-i, Raymond Dickerson, Constance Clark,j
t
f

Deborali Siielson, Misty Engstrom, Ronald K. Dickerson, Barbara K. Dickerson. John L. Dickerson,I

Wanda Dickerson. (collectively referred to as the "Dickerson Defendants") were represented in thei
;€

Coui-troom by Paul B. IJerveS, and Jillian Daisher, Fitzpatrick. Zimmerman & Rose Co.. L.P.A.,E

Attorneys at Law. New Philadelpliia. Ohio.
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The Court

FINDS that I'laintiffs Clu•istoplier Wendt and Veronica Wendt filed a Complaint against th(

Dicl:erson Defendants and Chesapeake Exploration. LLC. Count One of Plaintiffs' Complaint foi

Declaratory Jucinnient alleoes that Plaiiltiffs are entitled to a declaration re`_arding their oNvnershil_

of certain mineral riohts. Count Two of Plaintiffs' Complaint alleges a caLLse of action for Quiei

Title and requests that tliis Court quiet title to the nlineral rights of real estate ovoned by Plaintiffs

Count Three of Plaintiffs' Complaint alleges a cause of action for Iqjunetion and requests at-

injunction prohibitin- Defeldants from interferin1g, objectin(y or otherwise preventing Plaintiffs frotr

leasing, conveyino, or transferring tlieir rights to the oil and gas underlying the real estate, or fi-otr

taking any action under any eYisti.ng leases. Count Four of Plaintiffs' Complaint alleges a cause ol

action for Slander of Title. Count Five of Plaintiffs' Complaint alleges a cause of action foi

Unjust Enrichment •- Quantum Meruit. Count Six of Plaintiffs' Complaint alle(yes a cause ol

action for Trespass. Count Seven of Plaintiffs' Complaint alleges a. cause ofactiotl foi

Negligence / Neglibence Per Se. Count Eight of Plaintiffs' Complai.nt alleges a cause of action foi

Potential Interference with Business Relationships. Count Nine of Plaintiffs' Complaint alleges

a cause of action for Constructive Trust.

FINDS that Plaiutiffs' disatissed their claims against Defendant Cliesapeake Exploration. L.L.C.

only. as provided in the Pai-ties' Stipulated Dismissal Entry filed on 1/8/2013.
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FINDS that the Dickersoil Defendants tiled a Countei-claim a`^ainst Plaintiffs Christopher an(

Veronica Wendt. whicli allcues two Counterclaims for Slancler of Title and Intentiona

Interf'ei-ence witli Business Relationships.

FINDS that Plaintiffs request sununary jud<`^nent in tlleir favor against the Dickerson Defendant

Linder Civ. R. 56. Plaintiffs amue that there is no «entiiine issue as to any material fact as to t11t

application of the 1989 Oliio Dormant Mineral Act, which extinguished the Dickerson Defendants

nlineral reservation, and that Plaintiffs are entitled to judgment as a matter of law. Plaii-itiffs ar(-iuf

that the Dickerson Defendants' nlinei-al interests were abandoned under the Dormant Mineral

as of 1992. Plaintiffs argne that since the Defendants abandoned tlzeir mineral interests. Plainti

are entit]ed to declaratory judgnlent- Plaintiffs ar2yue that thev are also entitled to sLlmm;

jud-ment on their claiiils for Quiet Title, Injtiction, Slandei- of Title. Uiljust Enrichnzent. lntentio;

Interference witli Business Relationships, and Constructive Trust, based upon the application of 1

1989 Dormant Mineral Act.

FINDS that the Dickerson Defendants request summary j udginent in their favor under Civ. R. 56.

The Dickerson Defendants argue that they ai-e the rightful owners of the rnineral riol-its that are

subject of this dispute. The Dickerson Defendaats argue that Plaintiffs knew that they did not otivnj

the nlineral rights wheri they purchased the property. Tbe Dickerson Defendants do not seek;

surnmarv judC7ment on their slander and intentional interference cl aims: however. they ask the Courti
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to issue 1) a declaration and deternlination that the Dickerson Defendants ai-e the ri(?htfulholdei-

fec sitnple title to the mineral rights on the Property, aild that the Plaintiffs be declared to have n

estate. ri(-Tht. title or interest in the inineral ri(Thts; 2) ajud^^^nient forever enjoinin, the Plaintiffs fi-on-.

clainiin^^ any estate, right, title oi- intei-est in ?nineral rights on the pi-operty; and 3) an orcler to the

l Iarrison Coutity Recorcler stril:in'o the Plaintifl:s' Aff:idavit ofAbandonment trom the Deed Recorck

of Harrison Couutv.

FINDS that under Civ. R. 56( C) , a suminaiy judg3nent mav be granted if (1) no genuine issue eXist;

as to any material fact; (2) the movingy party is entitled to judgment as a niatter of law; and (3) "i

appears that reasonable nlinds can come to but one conclusion, and viewiilg the evidence mos

strongly in favor of the party apinst wliom the Motion for Summary Judgment is made, tlia

conclusion is adverse to the non-moving party." Tenzple >>. iVeun Unitecl, Irzc.. 50 Ohio St.2d 3 17

327, 364 N.E.2d 267 (1977). Lil:etivise, Civ. R. 56( C) pt-ovides that sutnmary judgment sliall no

be rendered if it appears from the evidence that there is a genuine issue of fact that renlains to b(

litigated.

FINDS that the moving party has the burden of showin^ that no genuine issue exists as to an)

material fact. Hcrrless r. il'"illis Dcn, GI%n•ehozrsifig C'o., Ir7c., 54 Ohio St.2d 64. 66, 375 N.E.2d

(1978). The nloving party requesting a summary judgment niust infom^ the trial court of the

for its motion and identify portions of the record demonstrating the lack of a(yenuine issue of

on a material elenlent of the nonmoving party's claini. Di-esher v. 13in-1. 75 Ohio St.3d 280, 296. 6
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N.E.2d264 (1996). [f the movin^^ party satislies this initial burden. the noninovina party then ha^

a reciprocal burclen to set forth specific facts that sho"v that there is a- enuine issue for trial. Vahilc

i,. Hal1_ 77 Ohio St.3d =121, 429_ 674N.E?d 1164 (1997). If the nonmoving party does not responc

in this Nvay% sunlmary j tidgn7ent if appropriate, shall be entered a«ainst the nrnimovin^^Party. i`ahiln

at 429.

FINDS that the C.ourt may not weigh the evidence, assess the ci-edibility of the parties or choose

amon- reasonable inferences wben deterniining whether to (yrant sUunmary jtidgment. Dzapler i^.

il^lcnz,sfield.Inzn•nul Co., Ii7c. , 64 Ohio St.2d 116, 121, 413 N.E.2d 1187 (1980). The Court must

construe the evidence in a light inost favorable to the nonmoving party ancl resolve any doubts in

favor of the notwzoving party. See A-Iorris l>. Ohio Caszrcrl[>> Ins. Co., 35 Ohio St.3d 45, 47, 517

N.E.2d 904 (1988).

FINDS that Civ. R. 56(C) provides, in pertinent part, that "[s]ummary jud^ment shall be rendered

forthwith if the pleadings, depositions, answers to interrogatoi-ies, written adniissions, affidavits.

transcripts of evidence, and writtzn stipulations of fact, if any, timely filed in the action. show that

there is no genuine issue as to any material fact and that the movincy party is entitled to judgment as

a matter of law. No evidence or stipulation may be considered except as stated in this rule."

Unauthenticated documents that are not s,,vorn. certified, or authenticated by an affidavit have no

evidentiary value, and a trial court nlay not consider them in ruling on a nlotion for summary
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judgnzent. Sparks r. Erie C`oinwt- Pocrcl ofC'ozmly Comnaissioners, 6th Dist. No. E-97-007

tu7reported, 1998 WL 15929. "7 (1an. 16. 199S).

FINDS that the determination of the issues in this case depend upon whetlier the 1989 or the 200E

amended vcrsion of R.C. 5'M.56 is applicable to the relevant facts of this case.

FINDS that the former vei-sion of R.C. 5301.56, which became effective on Marcli 22, 1989.

provided tllat:

"(A) As used in this section:

(1) ' Holdei' means the record holcler of a nzineral interest, and any person who
cierives his rights frorn, or has a conimon source with, the record holder and whose
clain7 does not indicate, expressly or by clear in-iplication, that it is adverse to the
interest of the record holder.

(2) 'Drilling or miniiig permit' means a perniit issued under Chapter 1509., 1513.,
or 1514. of the Revised Code to the holder to drill an oil or gas well or to mine otiier
minerals.

(13)(1) Any mineral interest held by any person, other than the owner of the surface
of the lands subject to the interest, shall be deemed abandoned and vested in the
owner of the surface, if none of the following applies:

(a) The mineral interest is in coal, or in mining or other rights pertineiit to or
exercisable in connection with an interest in coal, as described in division (E) of
section 5301.53 of the Revised Code.

(b) The mincral interest is held bN- the United States, this state. or any political
subdivision. body politic, or a(lency of the United States or tliis state. as described in
division (G) of section 5301.53 of the Revised Code.

(c) V^rithin the p^eceding twenty years. one or niore of the follo^\in^^ has occurrecl:
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(I) The n-iineral interest has been the subject of a title transaction that has been fileci
or recorded in the office of the county recorcler of the countv in xNrhich the lancls are
located:

(ii) There has been actual production or withdrawal of minei-als by the holder fi-on-i
the lands. from lantls covered by a lease to which the mineral interest is subject. or,
in the case of oil or laas, from latzds pooled, unitized, or inclucled in unit operations.
under sections 1509.26 to 1509.28 ofthe Revised Code, in wbicll the mineral interest
is participating. provided tliat the instrumeilt or order creating or providing for the
pooliug or lulitization of oil oi- -as interests has been filed or recorded in the office
of the county recorder of the county in wliich the lands that are subject to the pooling
or unitization are located.

(iii) The mineral interest has been used in undergrotmd gas storage operations by the
holder. y

(iv) A drillin^ or mining permit has been issued to the holder, provided that an
affidavit that states the name of the permit holder, the permit number, the type of
permi.t, and a legal description of the lands affected by the permit has been filed or
recorded, in accordance with section 5301.252 of the Revised Code, in the office of
the county recorder of the county in which the lands are located.

(v) A claim to preserve the interest has been filed in accordance with division (C) of
this section.

(vi) In the case of a separated mineral interest. a separately listed tax parcel nuniber
has been created for the inineral iilterest in the county auditor's tax list and t11e county
treasurei-'s duplicate tax list in the county in which the lands are located.

(2) A mineral interest shall not be deemed abandoned under division (B)(1) of this
section because none of the circumstances described in that division apply, until three
years from the effective date of this section.

(C.)(1) A claim to preserve a mineral interest from being deemed abandoned under
division (B)(1) of tbis section may be filed for record by its holder. Subject to
division (C)Q) of this section, the claim sliall be filed and recorded in accordance
with sections 317.18 to 317.201 and 5301.52 of the Revised Code, and slzall consist
of a notice that does all of the following:

(a) States the natureof the mineral interest claiined and any recording inforrnation
upon NNiiich the claim is based.
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(b) Otherwise con-iplies with section 5301.52 of tlle Revised Code:

(c) States that the holder does not intencl to abandon. but instead to preserve, his
riL,hts in the minei-al interest.

(2) A claim that complies «-ith division (C)(1) of this section or, if applicable,
divisions (C)(1) anci (' )) of this section preserves the rights of all liolders of a niineral
interest in the same l.ands.

(3) Anv holder of an interest for use in unden,round o as stora(ye operations may
preserve his interest, and those of any lessor of the interest, by a single claim, that
defines the boundaries of the storaoe field or pool and its formations_ without
describinQ each separate interest claimed. The claim is prima-facie evidence of the
use of each separate interest in underground gas storaoe operations.

(D)(1) A mineral interest may be preserved indefinitely from being deemed
abandoned under division (B)(1) of this section by the occurrence of any of the
circunistances described in division (B)(1)(c) of this section, including, but not
limi.ted to, successive filings of claims to preserve mineral interests under division
(C) of this section.

(2) The filing of a claim to preserve a mineral interest under division (C) of this
section does not affect the ri(,ht of a lessor of an oil or ,-,as lease to obtain its
forfeiture under section 5301.332 of the Revised Code."

FINDS that the amended version of R.C. 5301.56, which became effective on June 30. 2006

contains additional provisions that were not in the former version. R.C. 5301.56 now requires

owner of the surface of the lands subject to the interest to take affirmative action before the

interest can be vested in the owner of the surface.

FINDS that the amended version of R.C. 5301.56(E) provides that:

(E) Before a mineral interest becomes vested undei- division (B) of this section in the
oNvner of the surface of the lands subject to the interest, the owner of the surface of
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the Iands subject to the interest shall do both of the followinL :

(1) Serve notice bvi cei-tified mail, return receipt recluestecl, to each holder or each
bolclei-'s successors orassignees, at the last known addi-ess of each, of the owner's
intent to declare the mineral interest abandoned. If service of notice cannot be
completed to any holder, the otivner shall publistz notice of the owner's iatent to
declare the mineral interest abandoned at least once in a ne,^vspaper of general
circulation in eacli county in which the land that is subject to the interest is located.
The notice sliall contain all oftbe information specified in division (F) oftlii.s section.

(2) At least thirty, btit not later tllan sixty days after the date on which the notice
required under division (E)(1) of tliis section is served or publislieci, as applicable,
file in the ofl'jce of the county recorder of each county in which the surface of the
land that is subject to the interest is located an affidavit of abandonment that contains
all of the infornlation specified in division (G) of this section.

FINDS that under the arnended version of R.C. 5301.56(H)(1), a liolder or a holder's successors

assignees may protect tlieir mineral interest by filing a claim to preserve the mineral interest or

affidavit within 60 days after the date that the owner of the surface lands served or publislled tb

notice required under R.C. 5301.56(E). See R.C. 5301.56(H)(1)(a)-(b).

FINDS that R.C. 1.58(A)(1) and (2) provides that "[t]he reenactnient, amendment, or repeal of a

statute does not, except as provided in divisioil (B) of this section: (1) Affect the prior operation of

the statute or any prior action taken thereunder;" or "(2) Affect any validation, cure, right, privilege,

obligation, or liability previously acquired, accrued, accorded, or incurred thereunder. ..."

FINDS that a chance in the law that deals with substantive rights does not affect such ri^^llts even

tliou-h no action orproceedin^^ has been coniineneed. unless the amending or repealing act expressly
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provides that the rights are affectecl. 0'_1/ara 1•. ,11berio-Cirlver C'o.. 6 Ohio Misc. 132. 133. 21:

N_L.2d 735 (Ohio Com. Pl. 1966).

FINDS that -[a] `vestecl right' can 'be created by coazmon law or statute and is generally understood

to be the power to lawfullv do certain actions or possess certain things: in essence, it is a propert}

right.'" Stule ei i•el. .Iorclca7 v. Inch.rs. C'olzri., 120 O11io St.')d 412_ 413. 900 N.E.2d 150 (2008).

quoting Fiashinl('1or7 Cay. TaYhayei-s Assn. v. Peppel, 78 Ohio App.3d 146, 155, 604 N.E.2d 181

(1992).

FINDS that an exception or reservation in favor of a thirdperson, who is not a party to a deed,

void. hirk v. Co»racl, 3d Dist. No. 1266. 1931 WL 2566, 9 Ohio Law Abs. 717. *2 (Feb. 17. 1931).

FINDS that the words "subject to" are .̀^enerally interpreted to "mean 'limited by.' or `sub

or subordinate to' and connote a limitation on a;rantor's warranty rather than a reservatioii

rights." Slrucka v. Peter.son, 377 N.W.2d 580, 582-83 (N.D.. 1985).

FINDS that in RicTclel i•. LaYrncin, the Fifth District Cotu-t of Appeals found that a title transaction,;

as reqiiired undei- the former version of R.C. 5301.56. must have occurred within the precedin,g!

twenty years from the enactment of the statute, ,-N-hich occurred on March 22, 1989_ in order to satisfy!

t
the second requirement of the statute vdhich reqiiires a filing or recordin-, of the title transaction]

_
Ridclel v. Lat'177m7. 5th Dist. No. 94 CA 114. 1995 WL 498812. *3
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FINDS tliat R.C. 5303.01 provides. in relevant part. t17at: "An actioti may be broug, llt by a person i

possession of real property- by hiinself or tenant. against any person wlio claims an interest there

adverse to hirn. for the purpose of determining such adverse interest. Such action may be brott-ll

also by a person out of possession, having. or claiming to have, an interest in remaiucler or

in real property. a`,ainst any person who claims to liave an interest therein, adverse to llim, (or

purpose of determining the interests of the parties therein."

FINDS that R.C. 5303.01 further provides that "[t]he clerk of the court shall cause to be reco

in the deed records of each county in which any part of the real property lies, a certified copy of

jud-ment or decree determinino the interests of the parties. The usual fees of the clerk and record

sllall be taxed as part of the costs of the case."

FINDS that the complainant has the burden of proof as to all issues in a quiet title action, and h(

must prove title in himself if the answer denies his title or the defendant adversely claims title

Ochsellbir7e v. Cudi.-, 166 Ol1io App.3d 719, 2005-Ohio-6781, 853 N.E.2d 314. ¶13, citin€

Durumcri, Inc. v. Geut.rgcr Cly. Bd ofCo»nnrs., 106 Ohio App.3d 795, 798, 667 N.E.2d 420 (1995)

FINDS that a party seeking a perinanerit inj ruiction must show by clear and convincing evidence

the injunction is necessary to prevent irrepai-able hai-m and that he or she does not laave an adeq

remedy at law. Proclor & Gamble Co. V. Sronelunn, 140 Ohio App.3d 260, 267-268. 747 N.
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268 (1 st Dist.. 2000). A permanent injunction is only issued after a party llas demonstrateci a ri`_

to relief under the applicable substantive lmv. Proctor & Gomble C'o., at 267.

FINDS that slander of title is a tort action that may be brought against a person who hasfalsely

rnaliciously defamed the propei-ty, either real or personal, of another, and tbereby caused him or

special pecuniary dama(Te or loss. Green v. Leincrrr, 139 Ohio App.3d 414, 430, 744 N.E?d 212

Dist., 2000), citing Bt-tehrer v. Proi-idenl 1hrl. Lifc Ins. C.'o. of Philudelphicr, 37 Ohio App. 250, 25

174 N.E. 597, 599 (1930). "To prevail, a claimant must prove '(1) there was a publication of

slanderous statement disparaging claimant's title; (2) the statement was false; (3) the statement

made with malice or made with reckless disregard of its falsity; and (4) the statement caused

or special damages."' Gr-eeri, at 430-431, citing Colquhoun iy. YVebber, 684 A.2d 405, 409 (Me

1996). "The malice need not be that of a personal hatred, and an act will be deenled nialicious i

nlade in reckless or wanton disregard of the rights of another." CorasuT^ Food Inclcr,ti^tr'les, Irrc.

Fo1vkes, 81 Ohio App.3d 63, 72, 610 N.E.2d 463 (9th Dist. 1991), citing Childers v. C:o777777

11dhe. hnrnests., 63 Ohio App.3d 389, 579 N.E.2d 219.

FINDS that "[t]o prevail on a claim for unjust enrichment, a plaintiff must establish the

three elements: `(1) a benefit conferred bv a plaintiff upon a defendant; (2) knowledge by

defendant of the benefit: and (3) retention of the benefit by the defendant under circumstances

it would be unjust to do so without payment." Ro-ers v. A'crtioncrl Cill, C:oip., 8th Dist. No. 91103.

2009-Ohio-2708, r27, quotinglililler i,. heyBankA'.A.. 8th Dist. No. 86327, 2006-Ohio-1725. !:43.

PaC7e 13 of 23



FINDS that "[u]nder Ohio law. 'to establish a claim for tortious interference ti^-ith a busines

relationship, a party iuust show: (1) a business relationship or contract; (2) the wrongdoer',

ki7owledae of the relationship or contract; (3) the wrongdoer's intentional and improper action talcei

to prevent a contract formation, procure a contractual breach, or tenminate a business relationship

(4) a lack of privilege: and (5) resultinc, damacyes." Pu.syualelli i^. Kicr 1llolors Americcr, Inc., 663 F

Supp.2d 586, 602 (N.D. Ohio, 2009), citing f3ou;.shier v. Chry.sler• Finunciul Cor7)., 144 F.Supp.?c

919. 926 (S.D. Oliio, 2001).

FINDS that a constructive trust is an appropriate remedy when it is against the principles of equi

that the property be retained by a certain person even though the property was acquired witho

fraud. Fergusotq v. Oi-ren.s, 9 Ohio St.3d 221 226, 459 N.E.2d 1293 (1954). citing 53 Oh

Jurisprudence 2d (1962) 578-579, Trusts. Section 88; and V Scott on Trusts (3 Ed. 1967) 341

Section 462.

FINDS that John R. Dickerson and Maijorie I. Dickerson executed a warranty deed on 12/17/1952

wliich transferred the property that is the subject of this dispute to Pittsburgh Consolidation Coa

Company. The warranty deed provided that it was `'RESERVING unto the Grantors herein, thei:

heirs and assi(ins, all of the oil and gas as contained in and iuzderlyin^^ the aforedesci-ibed premises

together with the right to drill for, opei-ate. produce and inarket the same, and to do all tlli

necessary or incidental tllereto. provided, however, that the drilling, operating. producin<_r

marketino thereof shall be conducted in such a manner that same will not interfere with the ininin(Y
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operations. strip or otherwise. in any vein or seam of coal underlving said premises hereafter

conducted by the Grantee herein- its successors or assigns." (Plaintiffs Elhibit B).

FINDS that there is no evidence in the i-ecord to suggest that the subject mineral nitei-est was

subject of a title transaction that was filed or recordecl in the office of the I-larrison County

1,^-ithin ttle twenty years prior to 3/22/1992.

FINDS. upon review, that there is no evidence in the record to suggest that thcre was any producti

of oi1 and gas on the subject property, on other lands covered by a lease to which the niineral i

was subject, or from lands pooled, unitized, or included in unit operations. under R.C. 1509.26

1509.28, in which the subject iiiineral i.nterest is participating within the twenty years prior

3/22/1992.

FINDS that there is no evidence in the record to stiguest that the subject mineral interest was

in tider-round vas storage operations by John R. Dickerson, Marjorie I. Dickerson, or by any

tlieii- heirs or assigns within the twenty years prior to 3/22/1992.

FINDS that there is no evidence in the record to suggest that a drilling or mining permit was i

to John R. Dickerson. Maijorie I. Dickerson, or to any of tlieir heirs or assigns within the twentv

years prior to 3/22/1992.
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FINDS that there is no evidence in the record to suanst that a claim to preserve the subject

interest was iiled in accordance with R.C. 5301.56(C) by .1olin R. Dickerson. Marjorie 1. Dicker

or by any of their heirs or assigns within twenty ycars prior to 3/22/l 992.

FINDS that there is no evidence in the recorcf that a separately listed tax parcel number was c

for the subject mineral interest in Hari-ison County's tax list or the Haz-rison County Treasurer'

duplicate tax list within twenty years prior to 3/22/1992.

FINDS, therefore, that under the former version of R.C. 6301.56(B)(1) and (2), any mineral inter

that John R. Dickerson, Maijorie I. Dickerson, or any of their heirs or assi^`ns, llaci in the subjl

property was cleemed abandoned and vested in the owner of the surface of the subjeet property,

of 3/22/1992.

FINDS that Defendant John L. Dickerson filed an Affidavit for Transfer of Real Estate Inherited;

with the Harrison County Recorder on 2/28/2011 indicating that the Dickerson Defendants had!,

inherited from John R. Dickerson. in the portions set forth in the Affidavit, an "undivided one-lialf

interest in all oil and oas contained in and Luiderlying the liereinafter described premises, to(Tether!

witll the right to drill for. operate, prodcice and market the same. and to do all things necessary orl

incidental thereto." (Plaintiff s Elhibit F).
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FINDS that Defendant John L. Dickerson also filecl an Affidavit for Transfer of Real Estate

with the Harrison County Recorder on 2/28/2011 indicatina that the Dickerson Defendants

inheritecl from Marjorie I. Dielcerson, in the portions set forth in the Afficlavit, an "undivideci

half intei-est in all oil ancl aas contained in and underlying the hereitiafter described premises

tooether with the rioht to drill for, operate, produce and market the same, and to do all thi

necessary or incidental thereto." (Plaintiffs Exhibit G).

FINDS, however, that neitlier John R. Dickerson or Marjorie I. Dickei-son, nor anv of their heirs

assigns had any mineral interests in the subject property after 3/22/1992.

FINDS that the Plaintiffs Nvere not required to comply with the provisions contained in the

version of R.C. 5301.56(E) before tlleir mineral ii-tterests in the subject property becanle ves

because the mineral interest became vested in the owner of the surface of the lands oii 992.

FINDS that the Survivorship Deed transferring the subject real estate from Neil D. Porter, T

to Christopher P. Wendt and Veronica M. Wendt, which was executed on 4/21/2006, provided

the transfer was subject to a "Reservation by John R. Dickerson and Marjorie I. Dicket-son,

heirs and assigns for all of the oil and aas with the right to drill for in Warranty Deed filcd for

December 17, 1952 in Volunie 133, page 69. Deed Recoi-ds." (Plaintiffs Exhibit A).
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FINDS that neither the 4/? 1/2006 nor anyprevious deed executeci after 3/22/1992, which

the property at issue "subject to" the Dickersons' mineral interests. created or preserved tl

Dickersons' mineral interest.

FINDS that there are no,,enuine issues of material fact remaining reoarding Count One of Plaintiffs

Complairit for Declaratory Judgment, and Plaintitfs ai-e entitled to judgment as a matter of law ori

that coUnt.

FINDS that Plaintiffs are entitled to,a judicial declaration as follows:

(a) The Plaintiffs are the true and rightful owners of all the minerat rights underlyin(T

subject real estate;

(b) The Dickersou Defendants have no interest in the subject real estate, no oil and

reservation, and no mineral rights under the subject real estate;

(c) The Dickerson Defendants did not have any right, title, or interest to any of the niineral

under the subject rcal estate at the time that they entei-ed into the lease agreement wi

Chesapeake Exploration, LLC; and

(d) The Affidavits and oil and gas leases received by Chesapeake Exploration. LLC,

memorialized by the memorandum of leases attached to the Plaintiffs° Complaint are nul

and void, crb inilio, of no effect, and convey no mineral rights underlying the subject i-eal

estate.
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FINDS that there are no ^enuine issues of inaterial fact remainin^^ re^^ardii^g Count Two of Plaintiffs

Complaint for Quiet Title. and Plaiirtiffs are entitled to judoment as a matter of law on that count

FINDS that the nlineral rigl7ts undei-lying the subject real estate shouid be quieted in favor of

Plaintiffs because they are the sole owners of the inineral rights underlying the subject real estate.

FINDS that counsel for Plaintiffs sl-iould provide the Court with a.lournal Entiy with the 1

description of the subject propei-ty herein quieted, which is sufficient for i-ecorclinc, in the office

the I-Iarrison County Recorder.

FINDS that there are no genuine issues of material fact remaini»(y regarding Count fhree

Plaintiffs' Complaint for Injuiiction, and Plaintiffs are entitled to j udgment as a niatter of law on t

count.

FINDS that the Dickerson Defendants should be enjoined from interferinb, objecting or otherw

pi-eventing Plaintiffs from leasing, conveying. or transferring their rights to the oil and `^as

the subject real estate, or from taking ai-iy action under any eaisting leases.

FINDS tbatgenuine issues of material fact remain regarding C.ount I'our (Slander of Title),

Five (Unjust Enrichn7ent - Quantum Meruit), C.ount Six (Trespass). Count Seven (Negligence
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Ne-(-Yligence Per Se). Count Ei«ht ( Potential Interference witli BLlsiiiess Relationships) and C-oLl

Nine (Constructive Trust) of Plaintiffs' Conlplaint.

FINDS that Plaintiffs' 1Vlotlon fot- Sunln7arv,ludgn7ent does llot reClLlest su111nlarv]ud _̀T,nlent on

Diclcel-son Defendants' C:ounterclaim and the Dickerson Defendauts do not request summ

jucl;Tinent on either of the clainis contained in tlleii- Counterclaim, and therefore. the Court does

address herein whether either party is entitled to judggment as a matter of law on the Dicker:

Defendants' Cotu-lterclaim.

FINDS that the Dickerson Defenctants' are not entitled to any declaratory relieF as requested in

motion for sunlmary judgment, as a matter of law.

FINDS that Plaintiffs' Motion foi- Summary Judgment slioulcl be Granted, in part, as it pertain

to Count One (I)eclaratory Juclgment), Count Two (Quiet Title), and C.otuZt Three ( Injunction

of Plaintiffs' Complaint, and Overruled, in part, as it pertains to Count Four ( Slander of Title)

Count Five (Unjust Enrichment - Quantum Meruit), Count Six (Trespass). Count Sevei

(Negli;ence / Negligence Per Se), Count Eight (Potential Interference with Busines;

Relationships) and Count Nine (Constructive Trust) of Plaintiffs' Complaint.

FINDS that the Dickerson Defendants' Motion for Summary Judgment Against Plaintiffs

be Overruled.
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It is therefore

ORDEREI) that Plaintif'fs' Motion for Summary Judgment is Granted, in part, as it pertains

to Count One ( Declaratory Jucl;ment). Count Two ( Quiet Title), and Count Three ( Injunction)

of Plaintills' Complaint. and Overruled, in part, as it pertains to Count Four (Slander of Title)

Count Five (Unjust Enriclunent - Quantum Meruit). Cotu-it Six (Trespass). Count S

(i\rebligence/ Neoli,-ence Per Se), C.ount Eight (Potential Interferenec with Business

Relationships) and Count Nine (Constructive Trust) of Plaintiffs' Complaint.

ORDERED that the IDickerson Defendants' Motion for Suminaiy Judgment Against Plaintiffs

is OverrLfled.

ORDERED that the Court declares that:

(a) The Plaintiffs are the true and rightful owners of all the mineral rights underlyinb

subject real estate;

(b) The Dickerson Defendants have no interest in the subject real estate. no oil and

reservation, and no n-iineral rights tulder the.subject real estate;

(c) The Dickerson Defendants did not have any ri`ht- title, or interest to any of the mine

under the subject real estate at the tin-le that tliey entei-ed into the lease a(yreement wi

C1_lesapeake Exploration. LLC: and
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(d) The Affidavits and oil and Las leases i-eceived by Cbesapealce Exploration. LLC_ an

memorialized bv the memorandum of leases attachecl to the Plaintiffs' Complaiilt are null

and void. ah inilio, of no effect. and conve\1' no mineral ri-lits underlying the subject

estate.

ORDERED that the nlineral rights underlying tbe subject real estate are quieted in favor ofPlainti

because thev are the sole owners of the mineral ri^^lzts underlying tbe subject real estate.

ORDERED that counsel for Plaintiffs shall provide the Court with a Journal Entry with the

description of the subject property llcrein quieted. wbicb is sufficient for recording in the office

the Harrisoii County Recorder.

ORDERED that tbe Dickerson Defendants are enjoined from ititerferina, objecting or otherwi

preventing Plaintiffs from leasing, conveying, or transferring their rights to the oil ai3 d ^^as Lulderlyi

the subject real estate, or from tal:ing a.n.y action rulder any existing leases.

Edward Enunetx0 Farrell. Judge

Date
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cc: C.ourt Administrator's Office
Court Mediator. Anclrea L. Fischer-Immke
Attvs. David E. Butz. Nathan D. Vauohan. and Nlatthew W. Onest
Attys. Paul Herve-,- and Jilliann A. Daisller
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IN TiiE COURT OF COMMON PLEAS OF JEFFEIZSON COUNTY OHIO
l ^DFi -r°^,^s=_•:,,;... -`.^,;-°,^-;,,'^ ^-•F ,- :. „ ,,:,r,.^^

ERNEST SIIANNON et al r''F^ ^^^ ^ u+ ^ ^ 2 6

-vs-

'~'^^^`

Plaintiffs

JAY i-IOUSEHOLDER. SR et al

Defendants

..^

Issue #1 is the interpretation and meaning of the following clause (hereinafter referred

to as the reservation clause with limitations) which is included in plaintifTs' deed to the subject

9T00/6000 12 L658 E89 OVL YVV,3 95 :ZT £T09/8T/LO

This case arises as a dispute over the ownership of the mineral, oil., gas. ets right:s of

JOURNAL ENTRY GRANTING
PLAINTIFF.S' MOTION

FOR SUMMARY JUDGMENT
AND OVERRULING DEF'ENDANTS'
1Vdt]TIOIV FOR SZJMMA.RY 3UDGMENT

Case No. 12CV226

certain real estate (hereinafter referred to as the "subject real estate"). The parties have entered

into stipulations of fact v^-hich resolve the factual issues, and both theplaintiffs and defendants

have filed motions for summary judgrnent. The Court, therefore, considers each parties motion

in accordance with Civil Rule 56 and the standard required by said rule and the case law

applicable thereto.

The parties stipulate that plaintiffs are the owners od'the entire surface of the subject real

estate of approximately 118 acres but dispute the ownership of the mineral, oil and gas rights.

Three issues are addressed by the parties in their r3otions for summary judgment as being

dispositive of the issues of ownership of the mineral, oil, gas, etc. underJying the subject real

estate, and the Court addresses each issue as follows:



real estate as conveyed to. the plaintiffs from Elva Lawrence and Alma Lawrence by warranty

deed recorded at Deed Volume 542, page 515 (dated April 9, 1976), to-wit:

EXCEPTING AND RC;SERVIIVG a11 the coal, oil and gas and other minerals in,
on and under said pretnises, with all 'the mining rights necessary and incident
thereto. And further the right to mine and remove t4 said coal and to make all
the necessary openings and entries in doing so; with the further right to erect all
ventilation and other necessary openings in mining and removing said coal
therefrom, with the furtherr4ght to erect and construct tipples and tracks and other
structures on the land. And also the right to drill and operate for oil and gas on
said premises, with all the rights necessary and incident thereto.

These exceptions and reservations are limited to t.hose property rights which have
been excepted and reserved in. Grantors' chain of title.

Issue #2 is the application of ORC§5301.56, the Dormant Minerals Act of 1989, as it

^.

existed prior to 2006 (hereinafter referred to as the "DMA of 1989"), and whether said DMA

of 1989 was self-executing as to the abandonment of mineral, oil, gas, etc. rights which had

been reserved under reservation clauses included in deeds conveying title to real estate.

Issue #3 is the application of ORC§5301.56, the Dormant Minerals Act of 2006, as it

currently exists after having been amended by the legislation in 2006 (hereinafter referred to as

the "D.MA of 2006"). Said DMA of 2006 is very similar to the DMA of 1989 but includes

notification actions to be talcen by the surface owner of the real estate in order to effectuate the

abandonment of dormant mineral rights.

Plaintiffs,chain of title and the subject reservations contained therein are not at issue.

Eor ease of analysis the plaintiffs refer to mineral rights in their chain of title in two manners,

to-wit:

(1) the oneabalf "transferred mineral rights" as relates to the conveyance from
the Estate of J H Lawrence of a 1/4 interest to his daughter, Elva L Lawrence, and
of a 114 interest to his daughter, Alma J Lawrence (Certificate of Transfer
Volume 213, page 252, on August 9, 1946) and, thereafter, from Elva L
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Lawrence and Alma J Lawrence to plaintiffs (Warranty Deed Volume 542, page
515, on August 9, 1976). Said Certificate of Transfer (Volume 213. page 252)
contains no mineral reservation clause.

^

^

(2) the one-half "reserved mineral interest" as relates to the conveyances from
the estate of J ff-I Lawrence of a 1/4 interest to his daughter, Chellissa Swickard,
(Certificate of Transfer Volume 213, page 252) and of a 1/4 interest to his
daughter, Jetta Householder, (Certificate of Transfer Volume 213, page 252).
The Certificate of Transfer contains nonuneral reservation clause. However, the
subsequent conveyance from Chellissa Swickard (Volume 349, page 384) to Elva
Lawrence and Alma Lawrence, as well as the subsequent conveyance from the
heirs of Jetta Householder (Voluan.e 283, page 213 and'6lolume-283, page 209)
to Elva Lawrence and Alma Lawrence do contain "coal, oil, gas and other
minerals" reservations, to-wit:

EXCEf' T ING AND RESERVINC7 all the coal, oil and gas and other minerals in,
on and under said premises, with all the mining rights necessary and incident
thereto. And further the right to mine and remove the said coal and to make all
the necessary openings and entries in doing so, with the further right to erect all
ventilation and other necessary openings in mining and , removing said coal
therefrorr3, with the further right to erect and construct tipples and tracks and other
structures on the land. And also the right to drill and operate for oil and gas on
said preinises, vvith all the rights necessary and incident thereto.

As to Issue #1, the Court finds that the excepting and reserving clause with limitations

contained in plaintiffs' deed from Elva L, Lawrence and Alma J Lawrence (the grantors)(Deed

Vohime 542, page 515, dated April 9, 1976) is not effective to have reserved the mineral rights

as to the referenced "one-half transfened rights". The Court finds that the language in said

ex0pting and reserving clause is clear and unambiguous and clearly states that:

These exceptions and reservations are limited to thoseproperty rights which have
been excepted and reserved in Grantors' chain of title.

Thus, this limitation clause is clearly a part of and related to the claimed excepting and

reserving clause. There were no mineral rights reservations contained within the grantors' chain

of title when conveyed from the Estate of J. H. Lawrence to Elva L. Lawrence and Alma J.

Lawrence, nor were there any conveyances of said mineral rights from Elva Lawrence and Alma
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Lawrencc prior to the'sr conveyance to the plaintiffs on Apri1 9, 1976. 'I'hdrefore, by the clear

wording of said conveyance there were no mineral rights reserved, as there were nv property

rights excepted and resen,ed within the chain oftitle when conveyed to the plaintiffs.

Plaintiffs are, therefore, found to be the -owner of the "one-half transferred mineral

rights".

As to Issue #2, the Court findsthat the DMA of 1989 is applicable to the issue of the

ownership of the "one-half reserved mineral interest", that by the clear wording of said DMA

^

C^.t-`:°

7

of 1989 (§5341.56(B)(1), as highlighted below) said statute was sclf executing and that undcr

the facts as stipulated in this case the excepting and reserving clause contained within plaintiffs'

chaiii of title is not now effective having been abandoned by inaction as contemplated by said

: statute.

r The Court finds, therefore, that by vincie of the applicaiion of the DMA of 1989, the

plaintiffs are the owner of the "one-half reserved mineral interest".

Said DMA of 1989 states, in pertinent part as follows:

§5301.56(I3)(] ) Any mineral interest held by any person, other than the owner of
the surface of the lands subject to the interest, shall be deemed abandoned and
vested in the owner ofthe sur if none of the following applies:

(a) 'The rnincral interest is in coal, or in mining or other rights pertinent to or
exercisable in connection with an interest in coal, as described in division (E) of
section 5301.53 of the Revised Code.

(b) T"he mineral interest is held by the United States, this state, or any political
subdivision, body pol itic, or agency of. the tJnited States orthis state, as described
in division (G) of section 5301.53 of the Revised Code.

(c) 'Within the preceding twentyyears, one cir more of the following has occurred:

(i)1'he mineral interest has been the subject of a title transaction
that has been filed or recorded in the office of the county recordcr
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of-the county in which the lands are located;

(ii) There as been actual production or withdrawal of minerals by
the holder from the lands, from lands covered by a lease to which
the mineral interest is subject or, in the case of oil or gas, from
lands pooled, unitized, or included in unit operations, under
sections 1509.26 to 15 ' 09.28 of the Revised Code, in which the
mineral interest is participating, provided that the instrunient or
order creating or providing for the pooling or unitization of oil or
gas interests has been filed or recorded in the off9ce of the county .
recorder of the county in which the lands that are subject to the
pooling or unitization are located;

(iii) The mineral interest has been used in underground gas storage
operations by the holder.

y.+,a

^
ti

^:.

(iv) The drilling or mining permit has been issued to the holder,
provide that an affidavit that states the name of the permit holder,
the permit number, the type of permit, and a legal description of the
lands affected by the permit has been filed or recorded, in
accordance with section 5301.252 of the Revised Code, in the
office of the county recorder of the county in which the lands are
located.

(v) A claim to preserve the interest has been filed in accordance
with division (c) of this section.

(vi) In the case of a separated mineral interest, a separately listed
tax parcel number has been created for the mineral interest in the
county auditor's tax list and the county treasurer's duplicate tax list
in the county in which the lands are located.

(Emphasis 'addedj

Subsequent to the conveyance by Elva La.wrence and Alma Lawrence to the plaintiffs

(dated April 9, 1976), on March 17, 1978, Elva L Lawrence and Alma J Lawrence executed an

oil and gas lease as lessors to I3cldon and Blake Corp (Lease Volume 54, page 710); however,

no activity was ever commenced.

Also, subsequent to the conveyance by Elva Lawrence and Alina Lawrence to the

plaintiffs (dated April 9, 1976), on July 12, 1979, a Certificate of Transfer was recorded from
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Elva Lawrence to Alma Lawrence (Volume 588, page 284) ptirporting to transfer the subject

real estate but also containing the same exception and reserving clause previously referenced.

Neither the mineral lease to Belden and Blake Corp, nor the Certificate of Transfer

.-5-
cc'^

'(Volume 588, page 284), are activities which under the statute prevent the abandonment of said

mineral interests. No activities were ever commenced under said oil and gas.lease. The

Certificate of Transfer was executed subsequent to the conveyance of the subject real estate to

the plaintiffs (therefore there was no interest to be transferred) and, further, the Certificate of

1'ranster specifically contained the same previously referenced excepting and reserving clause,

so'even had it been effective, it-verould not have been a title transaction of which the mineral

interest had been the subject.

Further, even had. the oil and gas lease (dated March 17, 1978) or the Certificate of

Transfer (dated July 12, 1979) been considered as such a title transaction, the twenty year period

of inactivity would have run, at the latest, on July 13, 1999, prior to the effective date of the

DMA of 2006 and subsequent to the effective date of the-DMA of 1989 which, including the

three (3) year grace period, is March 22, 1992. Thus, the mineral rights vested in the surface

owner on or before July 13, 1999.

Said statute (DMA o1' 1989) is found to be self-executing upon the happening of the

actions stated therein and no action on behalf of the plaintiffs was necessary to effectuate the

abandonment. None ofthe provisions listed in §530I .5b(I3)((1, )(a)-(c) applies to the facts in this

case.

Plaintiffs are, therefore, found to be the owner of thc "'one-half reserved mineral

interest".
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As to Issaie #3, the Court finds that the issues in this case have been detcrmined as stated

in the findings under Issue #1 and Issue #2, and that Issue #3, the DMA of 2006, is not

applacable to this matter but rather the DMA of 1989 is deteran.inative. Further, the Court finds

that the D.1'M of 2006 is not retroactive but applies only prospectively in accordance with

DlE2C§ 1.48 as the same was not "expressly made retroactive" as is required under said statute.

The Court finds, based upon the pleadings, all matters in the court file and affidavits

-.,..

^
l;Y

timely filed in this action, that there is no genuine issue of material fact and; reasonable minds

can come to but one conclusion even when viewing the evidence most favorably in favor of the

defendant, and that conclusion is adverse to the defendant, and plaintiffs are entitled to

judgment as a matter of law, and the Court hereby GRANTS summary j udgment in favor of the

plaintiffs.

The plaintiffs are found to be the owner of the mineral rights underlying the subject real

estate, and title to the same shall be quieted in favor of the 'plaintiffs.

Further, based upon the above, the defendants' motion for summary judgment is hereby

OVERRULED.

'1le Court is aware that this ruling has the effect of finding that many excepting and

reserving clauses in current deeds actually may be of no effect, in that they do not except or

reserve the mineral rights and, thus, surface land owners may actually also be owners of the

mineral rights as regards minerals underlying the surface lands, not withstanding an exception

or reservation of mineral clause included in the deed conveying the real estate to the surface

owner; however, that is the clear intent of the 'legislators in their enactment of the DMA of

1989, as well as the DMA of 2006. The function of the Court in this matter is to interpret and
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apply the law as enacted by the legislature as there was no oha3ienge to the statute itself.

The plaintifif's shall prepare any documents necessary fcar recording and quieting

plaintiffs' mineral interest.

THIS IS A FINAL APPEALABLE ORDER AND MERE IS NO JUST CAUSE FOR

DELAY.

^..
cc:

Ciinton G Bailey Esq
Brandon Cogswell Esq

9T04/9T00l8
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i)
IN THE COURT OF C®1VI1VI®

tEL
,B
^,

Eg,1VIONT COUNTY, 4EU®

BELI4GNT Ga., OHIO

VERNON L. TRIBETT, et al. A( . 22 ;;FI 1^

^^SE NO. 12-CV-180
Plaintiffs

17

v. 1 ^„Sl.r+.•... . a ^ ..^ti ^^^OAV.IER

BARBARA. SHEPHERD, et al.
I

Defendants

This matter having come on before this Court upon Plaintiffs' Motion For

Summary Judgment having been filed with this Court on September 12, 2012 and

Defendants' Motion For Summary Judgment filed September 14, 2012 as well as

Responses by both parties and a Reply by the Plaintiffs. The same proceeded to oral

argotnent and this Court took this matter under advisement.

S TAT F MENT OF FACTSS

The Plaintiffs, Vernon L. Tribett and Susan M. Tribett (hereinafter Plaintiffs) are

the owners of the surface containing 61.573 acres of real estate. This parcel was

conveyed to them via General Warranty Deed dated February 26, 1996 and recorded at

Volume 716, Page 446 of the Records of Deeds Belmont County, Ohio and by General

Warranty Deed dated March 7, 2006 recorded at Volume 47, Page 258 of the Record of

Deeds of Belmont County, Ohio. The case at bar involves the ownership of the oil and

gas under 56.753 acres from said parcel.



The Plaintiffs original Complaint To Quiet Title And For Declaratory Judgment

were filed on April 16, 2012. In said complaint, the Plaintiffs named Barbara Shepherd,

Joseph A. Shepherd and David Shepherd as Defendants. After Defendants' Motion For

Joinder, this Court ordered the joinder of those persons who claim an interest in the oil

and gas rights. Plaintiffs' Amended Complaint added the following as Defendants: Mary

E. Taylor, Cathy Jo Yontz, Carol W. Talley, Karen Stubbs, Pamela Skelly, David

Huisman, Debbie K. Allen, Mark Phillips, Brian Phillips, Liana L. (Phillips) Yoder, Steve

Whitacre, Samuel J. Whitacre, Susan L. Spencer, Ralph E. Earliwine, James K.

Earliwine, Rhonda K. (Earliwine) Donley Williams, Sallie S. Shepherd, John

Mauersberger, George Mauersberger, Gwen C. Lewis, Wayne L. Shepherd, Barrett D.

Moser, Brent M. Moser and Kaye Anderson.

The above named Defendants claim an interest in the oil and gas in question by

means of an expressed mineral rights reservation in a General Warranty Deed dated

October 11, 1962 and filed in Volume 463, Page 692 of the Records of Deeds of Belmont

County, Ohio. The mineral rights were reserved by Joseph H. Shepherd, John J. Shepherd

and Keith Shepherd.

SUMMARY JUDGMENT STANDARD

Ohio Rule of Civil Procedure Rule 56 provides that summary judgment is

warranted when "it appears from the evidence or stipulation, and only from the evidence

or stipulation, that reasonable minds can come to but one conclusion and that conclusion

is adverse to the party against whom the motion for summary judgment is made, that



party being entitled to have the evidence or stipulation construed most strongly in the

party's favor." Ohio Rule of Civil Procedure 56(c).

Pursuant to Tem lp e v. Wean United Inc, 50 Ohio St. 2d 317, 327, 364 N.E. 2d

267, 274 (1977) summary judgment is appropriate when the moving party demonstrates

that (1) no genuine issues of material fact remain to be litigated; (2) the moving party is

entitled to judgment as a matter of law; and (3) reasonable minds can come to but one

conclusion that is adverse to the party against whom the motion is made.

BRIEF SYNOPSIS OF PAR'7f`TIES' POSMONS

The Plaintiffs rely on three independent arguments to sustain their Motion for

Summary Judgment and for dismissal of Defendants' Motion for Summary Judgment:

1.) Ohio Revised Code Sec. 5301.56 was originally enacted in 1989 and provides

that if an owner of a purported severed oil and gas mineral interest fails to take any

action with respect to the interest for a period of twenty (20) years prior to March 22,

1989, the interest is deemed abandoned and vested in the surface owner (effective March

22, 1989). The Plaintiffs claim the oil and gas, at issue herein, have been abandoned

2.) The Ohio Dormant Mineral Statute Ohio Revised Code Sec. 5301.56

(effective June 30, 2006) provides that a"holder" of a mineral interest or a "holder's

successors or assignees" may preserve its mineral interests from being abandoned. Ohio

Rev. Code Sec. 5301.56 (H) (1). The Plaintiffs argue that the Defendants are not

"holders, or the holder's successors or assignees," nor have they been adjudicated record

holders, successors, or assignees. The Affidavit of Preservation filed by the Defendants



(Barbara Shepherd, Joseph Shepherd and David Shepherd) has no legal effect in that

they are not holders and lack standing to claim an interest in the oil and gas.

3.) Ohio Revised Code Sec. 5301.56, amended in 2006, provides that if the owner

of a purported oil and gas mineral interest failed to take any action with respect to the

interest for a period of twenty (20) years prior to receivingnotice, the interest is deemed

abandoned and vested in the surface owner. Ohio Revised Code 5301.56(B)(3) effective

June 30, 2006. The Plaintiffs argue that abandoninent has taken place prior to the

Defendants receiving any notice herein.

The Defendants rely on the following positions:

1.) The Plaintiffs' claims under both Ohio's Marketable Title Act and Dormant

Mineral Act fail as a matter of law based on the limitation in R.C. 5301.49 (A).

2.) The Plaintiffs claims under either version of Ohio's Dormant Mineral Act fail

because the mineral rights were the subject of two "title transactions."

3.) The current version of the Dormant Mineral Act - not the superseded 1989

version - applies in this case and requires notice to the holders.

4.) The 1989 version of the Ohio Dormant Mineral Act is unconstitutional.

CONS'I'I'lF; IJ'1'fC#IVALITY 0 F 'i HE 1989 OHIO DORMANT MINERAI, ACT

The Ohio Dormant Mineral Act was enacted in its original form on March 22,

1989. The act has been characterized as a "use it or lose it" statute. The Ohio Legislature

attempted to balance the interests of property owners and the compelling public interest

in drilling, producing and marketing the mineral interests of this state. Dormant and



abandoned mineral interests were viewed as of no benefit to the state, while making use

of the state's mineral resources was for the public good.

In order to negate the retroactive effect of the Act, the following language was

inserted at 5301:56(B)(2):

(2) A mineral interest shall not be abandoned under division (B)(1) of this
section...... until three years from the effective date of this section.

The oil and gas owners thereby were given 3 years to meet one of the "Savings

Events" provisions. A similar statute was enacted in Indiana and provided for a two year

grace period. This act was upheld by the United States Supreme Court in Texaco Inc. v.

Short, 454 US 516 (1982). In Texaco, it was held that, "There was no constitutional right

for a mineral interest owner to receive individual notice that his right will expire."

Based upon Texaco, this Court finds the 1989 Ohio Dormant Mineral Act to be

constitutional.

1989 OffiO DO AN'T MINERAL ACT V. 2€106

C)HIO DORMANT MINERAL ACT

The Defendants argue that the 2006 version of the Ohio Dormant Mineral Act

supersedes the 1989 version, and in effect eliminates the need to analyze the facts herein

in relation to the earlier version. The 1989 version states that unless one of the Savings

Events have been met within the 20 year look back period, the oil and gas shall be

deemed abandoned and vested in the owner of the surface. Revised Code 1.58 (A)(1) and

(2) provides that "[t]he reenactment, amendment, or repeal of a statute does not, except



as provided in division (B) of this section: (1) Affect the prior operation of the statute for

any prior action taken thereunder, " or "(2) Affect any validation, cure, right, privilege,

obligation, or liability previously acquired, accrued, accorded, or incurred thereunder..:"

A change in the law that deals with substantive rights does not affect such rights even

though no action or proceeding has been commenced, unless the amending or repealing

act expressly provides that the rights are affected. O'Mara v. Alberto-Culver Co., 6 Ohio

1Vlisc. 132, 133, 215 N.E. 2d 735 (Ohio Com. Pl. 1966). "A vested right can be created by

common law or'statute and is generally understood to be the power to lawfully do certain

actions or possess certain things: in essence, it is a property right." State ex rel. Jordan v.

Indus. Comm. 120 Ohio St. 3d 412, 413, 900 N.E. 2d 150 (2008) quoting Washington

Cty. Taxpayers Assn. v. Peppel, 78 Ohio App. 3d 146, 155, 604 N.E. 2d 181 (1992).

Wendt v. Dickerson 2012 CV 020135 Tuscarawas County Common Pleas Court, decided

February 21, 2013

If no Savings Event has occurred, the abandonment and vesting have already

taken place pursuant to law in the case at bar. This Court fmds that the 1989 and the

2006 versions of the Ohio Dormant Mineral Act are both applicable to the case at bar.

OHIO KFTABLE TITLE ACT

The Defendants argue that the Ohio Dormant Mineral Act, as a part of the Ohio

Marketable Title Act, is subject to the restrictions of Revised Code Section 5301.49 (A)

which states that a record marketable title is subject to "all interests and defects which

are inherent in the muniments of which such chain of record title is formed." The



Defendants refer this Court to a 1986 Shell Mining Deed and a 1992 R & F Coal Deed

that specifically identify the severed mineral interest stated in the reservation of oil and

gas in the deed at Volume 463, Page 692 and dated October 11, 1962. This being the

source from which the Defendants claim an interest in the minerals.

The Ohio Dormant Mineral Act is a part of the Ohio Marketable Title Act. The

specific language required by the Dormant Mineral Act controls over the general

language of the Marketable Title Act. The Dormant Mineral Act requires a higher test for

a "Savings Event" than does the language of the Marketable Title Act. This Court does

not find the mere filing, of the 1986 Shell Mining Deed or the 1992 R & F Coal Deed

within the muniments of title, to be controlling.

HOLDERS AND NOTICE

The Plaintiffs argue that the Defendants herein are not holders, successors or

assigns pursuant to the requirements of the 2006 version of the Ohio Dormant Mineral

Act. Additionally, it is their position that the Defendants have not been adjudicated

record holders, successors or assigns. For that reason, the Plaintiffs argue that the

Affidavit of Preservation filed by the Defendants has no legal effect and none of the

Defendants have standing herein. Revised Code 5301.56(A) states:

(1) "Holder" means the record holder of a mineral interest, and any person who
derives the person's rights from, or has a common source with, the record holder and
whose claim does not indicate, expressly or by clear implication that it is adverse to the
interest of the record holder.

The Defendants herein qualify as holders pursuant to Revised Code 5301.56(A)



------------------

(1). The Defendants derived their interest from the record holders (Joseph A. Shepherd,

John J. Shepherd and Keith Shepherd) through testate or intestate succession and have

the record holders as a common source of their mineral rights by means of the 1962 deed.

In that deed Joseph H. Shepherd, John J. Shepherd and Keith Shepherd reserved their

interests in the mineral rights.

Revised Code 5301.56(E) requires the "holders" to be given notice of the surface

owners intent to pursue abandonment. The "holders" were entitled to notice "by certified

mail" pursuant to Revised Code 5301.56(E)(1). Prior to giving notice by publication, the

Plaintiffs are required to attempt such service. No such attempt was made herein. The

Plaintiffs have not complied with the notice requirements as set forth in the 2006 version

of the Dormant Mineral Act and therefore cannot rely upon said act to pursue their

abandonment claim.

THE 1989 VERSION OF `C"HE DORMANT MINERAL ACT

The 1989 version of the Dormant Mineral Act provides for a number of "Saving

Events." The Events protect those, holding a severed mineral interest, from a surface

owner abandonment claim. ®f the nine (9) Savings Events found in 5301.56(B) only one

is relevant in the case at bar. Revised Code 5301.56(B)(3)(a) states:

(a) The mineral interest has been the subject of a title transaction that has been
filed or recorded in the office of the county recorder of the county in which the lands are
located.



There is a 20 year look back period from March 22, 1989 during which the

"Savings Event" must have occurred plus a 3 year grace peiiod to Ma.rch 22, 1992.

The Defendants claim that a deed to Shell Mining Company from Seaway Coal

Company is a Savings Event. The same was dated February 13, 1986 and of record at

Volume 631, Page 420. The Defendants further rely on a deed in Plaintiffs' chain of title

from Shell Mining Company to R & F Coal Company dated November 12, 1992 (after

the grace period) and of record in Volume 684, Page 439 of the Deed Records of

Belmont County.

Firstly, the Shell Mining deed dated November 12, 1992 is dated afler the grace

period expired. It could be considered for an analysis of the 2006 version of the Act, but

this Court has previously determined that the Plaintiffs failed to provide proper notice

and they cannot rely on the 2006 version.

Be that as it may, the 1992 R & F deed and the 1986 Shell. deed both contain the

same pertinent language.

EXCEPTING AND RESERVING unto the said Grantors, their heirs and assigns,
all oil and gas lying under and within the premises hereby conveyed, with the
right to enter on said premises, pro[s]pect [sic], explore and drill for, develope
[sic], produce, store and remove the same, with all machinery, structures,
derricks, tanks, pipe lines, equipment, fixtures, machinery and other appliances
and things necessary or convenient therefor, and the right to use so much of the
surface as may be necessary for the purpose aforesaid. However, said Grantors
ag^rr_ee not to interfere with the prosecution of the mining operations of said
Grantee, in the drilling and exploring for said gas and oil.

In order for the Defendants to rely on the 1986 Shell deed or the 1992 R & F Coal

deed as a Savings Event, the mineral interest must be the subject of a title transaction.

These deeds contain language that specifically identifies the oil and gas interests



previously excepted in the 1962 Shepherd deed. This oil and gas exception is not tle

subject of these deeds. The subject of these deeds is that which is being transferred, the

surface. The mere reference to the oil and gas exceptions simply clarify that which is

being transferred.

The 1989 version of the Ohio Dormant Mineral Act has been characterized as a

"use it or lose it" statute. In these deeds, the Defendants did not convey, transfer, lease or

mortgage their oil and gas interest. They did not "use" their oil and gas interest. They, in

fact, had no control over the language contained in the deeds in question. The grantors, in

those deeds, could have conveyed their interest by means of quitclaim deeds and made no

reference to the mineral interest reserved unto the Defendants. The grantors could have

chosen to have no title transactions within the 20 year look back period. Whether or not

there were any title transactions was totally up to the grantors - the Defendants had no

'involvement. The fact that the grantors chose to include the reservation language does

not equate to the Defendants "using" their minerals as anticipated by the language of the

statute. The 1986 Shell deed and the 1992 R & F Coal deed are not title transactions

pursuant to Revised Code 5301.56(B)(3)(a). In that the Defendants had no Savings Event

during the 20 year look back period, nor during the grace period, the oil and gas hereirl

vested with the surface owners on March 22, 1992.

CONCLUSION

After having considered Plaintiffs' Motion for Summary Judgment and after

construing the evidence most strongly in favor of the nonmoving party and having



determined that there is no genuine issue as to any material fact and further that

reasonable minds can come to but one conclusion and that conclusion is adverse to the

party against whom the Motion for Summary Judgment is made and that there is no just

reason for delay and further that the moving party is entitled to judgment as a matter of

law, this Court hereby grants the Motion for Summary Judgment in favor of the Plaintiffs

as to claims one and four. This Court denies Plaintiffs' third claim. This Court quiets

title in the mineral rights herein in favor of the Plaintiffs, and further declares the

Defendants' have no mineral rights, no oil and gas reservation and no interest in the

subject real estate.

CLERK SER1PM COPtES 0 ^
ALL THE PARTIES OR

THEIR ATfQRNEYS S. inton D. Lewis, Jr.
Sitting by Assignment

ENDE D
WrFMN E(3) DAYS OF ENTERING THIS JUDGMENT UPON

JOURNAL, THE CLERK SHALL SERVE NOTICE OF THIS JUDGMENT AN) TS
DATE OF ENTRY UPON ALL PARTIES NOT IN DEFAULT FOR PAIIL,
APPEAR. SERVICE SHALL BE MADE IN A MANNER PRESC RIBED IN C.
RULE 5 (l3) AND SHALI.. BE NOTED IN TBE APPE ARANCE DOCKET. C
RULE 58.

\
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IN 7E'HE COURT OF COMMON PLEESS; BELMONT COVXW; OHH^OA v C^{.1; , F

BELMONT Co., OHIO

DAVID M. HENDERSHOT, et al. . ^013 OCT 28 PM 1 23
Case No. 12-CV-453

Plaintiffs N ^ ^ ^ 1! t 1., ^.tnrI ^€^I i!
JUDGMENT ENU`^^

v. ^/ ^F Cr)URI"^

10/!Alt.i]E, A. KORNER, et al.

Defendants

This matter having come on before this Court upon Defendants' Motion For

Summary Judgment having been filed with this Court on May 6, 2013 and Plaintiffs'

Motion For Summary Judgment having been filed on May 17, 2013. Thereafter, the

parties both filed Responses and Replies and this matter proceeded to Oral Hearing on

October 10, 2013. After having considered the same, this Coiirt makes the following

ruling.

STATEMENT OF FACTS

The case at bar concerns the ownership of an undivided one-half interest in the

petroleum, oil and natural gas rights under approximately 24 acres situated in York

Township, Belmont County, Ohio. In 1932, Lawrence N. Walter and Eva Walter,

husband and wife, and. Herman H. Walter and Eliza.beth Walter, husband and wife, sold

the acreage in question to Edward O. Hendershot and Hazel Hendershot. The deed was

recorded at Volume 269, Page 456 in the records of the Belmont County Recorder. Said

deed contained the following reservation: "There is also expressly reserved to the



grantors herein the equal undivided one-half of all petroleum, oil and natural gas in and

underlying said described premises." {Walter Reservation) There were no further

transfers of the mineral interest to date. In 1939, Edward 0. Hendershot and Hazel

Hendershot, husband and wife, conveyed the parcel to Herman and Iva Phillips at

Volume 299, Page 453 and made reference to the Walter Reservation. In 1971, Iva M.

Phillips conveyed the parcel to Herman W. Phillips and again subject to the Walter

Reservation. Additional transfers occurred in 1975, 1977 and 1984 all making reference

to the Walter Reservation. The Plaintiffs acquired their interest in the parcel in question

by way of a survivorship warranty deed dated August 6, 1986 and recorded in Volume

635, Page 139. Once again, this deed contained the Walter Reservation.

The Plaintiffs served Defendant a Notice of Abandonment by Publication on

April 25, 2012, and filed an Affidavit of Abandonment on May 25, 2012. The Defendants

timely filed an Affidavit of Claim to Preserve a Mineral Interest on June 18, 2012. On

June 28, 2012, Plaintiffs forwarded a Notice Letter to the Belmont County Recorder

requesting the mineral interest to be deemed abandoned. The Plaintiffs had previously

signed an oil and gas lease with Gulfport Energy Corporation on July 1, 2011. Gulfport

has not paid a portion of the bonus money due to the question of ownership of the

severed one-half mineral interest.

SUMMAR'Y JITDGMEN'I' STANDARD

Ohio Rule of Civil Procedure Rule 56 provides that summary judgment is

warranted when "it appears from the evidence or stipulation, and only from the evidence



or stipulation, that reasonable minds can come to but one conclusion and that conclusion

is adverse to the party against whom the motion for summary judgment is made, that

party being entitled to have the evidence or stipulation construed most strongly in the

party's favor.°' Ohio Rule of Civil Procedure 56(c).

Pursuant to Temple v. Wean United Inc., 50 Ohio St. 2d 317, 327, 364 N.E. 2d

267, 274 (1977) summary judgment is appropriate when the moving party demonstrates

that (1) no genuine issues of material fact remain to be litigated; (2) the moving party is

entitled to judgment as a matter of law; and (3) reasonable minds can come to but one

conclusion that is adverse to the party against whom the motion is made.

PLAlN'I'ild'F' S Pt3S][TlON

The Plaintiffs argue that the undivided one-half interest underlying the acreage in

question is subject to the1989 version of the Ohio Dormant Minerai Act. As a result of

the application of the Act to the facts herein, the Plaintiffs claim that the severed mineral

rights have vested in the Plaintiffs effective March 23, 1992.

DE^NDANT'S POSITION

The Defendants argue that the Walter Reservation set forth in the severance deed

of 1932 and that is contained in a number of transfers in the chain of title including 1971,

1975, 1984 and 1986 represent "title transactions" which prevent the inineral rights from

vesting in the name of the Plaintiffs. All of the deeds from 1971-1986 are within the 20



year look back period referenced in the 1989 Ohio 17ormant Mineral Act; being 1989-

1969.

The Defendants further argue in that the Plaintiffs chose to proceed under the

2006 version of the Ohio Doranant Mineral Act, they are foreclosed from relying on the

1989 version. Additionally, the Defendants can rely on their Affidavit of Claims to

Preserve Mineral Interest to protect their rights to the undivided one-half interest in the

petroleum, oil and natural gas at issue herein.

TiTY.,,E TRANSACTIONS

The 1989 version of the Ohio Dormant Mineral Act provides for a number of

"Saving Events." The Events protect those, holding a severed mineral interest, from a

surface owner abandonment claim. Of the nine (9) "Saving Events" found in 5301.56

(B), only one is relevant in the case at bar. Revised Code 5301.56 (B) (3) (a) states:

(a) The mineral interest has been the subject of a title transaction that has been

filed or recorded in the office of the county recorder of the county in which the lands are

located.

There is a 20 year look back period from March 22, 1989 during which the

"Saving Event" must have occurred plus a 3 year grace period to March 22, 1992. In the

case at bar, the Defendants point to deeds filed in 1971, 1975, 1984 and 1986 as "Saving

Events." Each of these deeds in the chain of title contains a reference to the "Walter

Reservation" which severed the undivided one-half mineral interests. None of the above

referenced deeds contain language wherein the one-half mineral interest is the subject of



the title transaction. "While the deed does mention the oil and gas reservations, the deed

does not transfer those rights. In order for the mineral interest'to be `the subject' of the

title transaction the grantor must be conveying that interest or retaining that interest."

Dodd v. Croskey, 2013-Ohio-4257, (7`hDist.) 2013, No such conveying nor retaining

occurred herein. Wherefore, the Defendants cannot rely on the above referenced deeds as

"Savings Events" in the case at bar. The Defendants do not claim that an additional

"Saving Event" occurred under the 1989 version of the Ohio Dormant 1Vlinerai Act.

APPI..ICATION OF THE 2006
OHIC> DtJ . T MINERAL ACT

The Plaintiffs served the Defendants by means of a Notice of AbandonYnent by

Publication in accordance with the requirements of the 2006 Ohio Dormant Mineral Act.

The Defendants argue that the Plaintiffs have selected a remedy through the 2006 Act

and are therefore foreclosed from relying on any benefits they may be entitled to under

the 1989 Act. The Defendants refer the Court to Berry v. 3avitch, Block & Rathbone,

L.L.P. , 127 Ohio St. 3d 480, 483-84 (2010), citing Frederickson v. Nye, 110 Ohio St. 459

(1924) where it was held: "Where the remedies afforded are inconsistent, it is the

election of one that bars the other... It is the inconsistency of the demands that makes the

election of one rem.edial right an estoppel against the assertion of the other."

The Affidavit of Abandonment filed by the Plaintiffs under the 2006 version of

the statute actually makes reference to both versions of the statute and states the

following, "The surface owner is going through the abandonrrzent process merely to place



on record these facts and avoid a quiet title."

The 1989 version of the Ohio Dormant Mineral Act vests the surface owner with

ownership in severed mineral interests without the need for any notice, recordation of

any document, assertion of any claim or filing of any action. Ohio Revised Code Section

1.58 sets forth that the amendment of a statute does not disturb a vested or required right.

(A) The reenactment, amendment, or repeal of a statute does not, except as

provided in division (B) of this section:

(2) Affect any validation, cure, right, privilege, obligation, or liability previously

acquired, accrued, accorded, or incurred thereunder; ...

{Division (B) regarding reduction of penalties and punishments is not applicable

herein}.

Without the protection of a "Saving Event," the undivided one-half mineral

interest in the parcel in question vested in the Plaintiffs on March 23, 1992. This Court

finds that the Plaintiffs did not waive their right to claim abandonment by operation of

law under the 1989 version of the statute. Rather, the Plaintiffs asserted their

abandonment claim and placed the same upon the record. This Court finds that Plaintiff's

actions were not an election of remedies which would deny them the mineral rights

which vested on March 23, 1992. "A `vested right' is a right that so completely and

definitely belongs to a person that it cannot be impaired or taken away without the

person's consent." In re: Hensley, 154 Ohio App. 3d 210, 2003-Ohio-4619 para.27.

Having so found, any further discussion of Revised Code 5301.56 effective June 30, 2006

is hereby rendered moot.



CONCELTSION

After having considered Plaintiffs' and Defendants' Motions For Summary

Judgment and after construing the evidence most strongly in favor of the nonmoving

party and having determined that there is no genuine issue as to any material fact and that

reasonable minds can come to but one conclusion and further that there is no just reason

for delay, this Court makes the following order.

This Court finds for the Plaintiffs, against the Defendants, grants Plaintiffs'

Motion For Summary Judgment and denies Defendants' Motion For Summary Judgment.

Costs assessed to the Defendants. This is a final appealable order,

lCT IS Sf3. O E D.

ENDED
CLV-RK SERVEII C$lf 1ES pN,y^

ALL THE PARTIES QFt
71iElfi ATS'CtRP1EYS.^

_^̂ .^_ ..^
u ge Linton D. ^wis, . r:°`

WI't'I3IN THREE (3) DAYS OF ENT.FR.ING THIS JUDGMENT UP®N THE
JOURNAL, "ff'HE CLERK SktAL.L SERVE NOTICE OF THIS J-CJDGMEN'I' AND ITS
DATE OF ENTRY UPON ALL PARTIES NOT IN DEFAULT FOR FAILURE TO
APPEAR. SERVICE SHALL BE, MADE A MANNEkZ PRESCRIBED IN CIVIL
RULE 5(B) AND SHALL BE NOTED ll^ APPEARANCE DOCKET. CIVIL
t:T.7I. E 5 K. '+!/



^'r,vi"s? '3
4;J^PlNsPd..''..ArJ

!' f:^^l#,'^1 i

IN Tl^^ COURT OF COM ri^JNPL^S ^'3P MONROE COE.^N`^, GHiC)

2014 FEB 2 7 P/; 29 J3
Anthony M. Gentile, et aI. - : --, . ,

; t'1 j t ^.f`sPv ^'i^%^•t'

^'#^:rttiffs, ^^Er^^^ OF COt^^ i S

vs.
Case PtAo. 2012-11 ^

Geo_ge Ackerman, et al.

Defendarrts.

^^^^^^^^ ENTRY
:^dj jj.^ •.:p.•^o ating 3#^^

n^'^ ^I' ffi^ "°
wê^ of Fact and hu^'^ ^q,^ g r

^^s^^s of Law
)

;.^^+c'^^34c»^ ^

This rxtatter is before the Court on the foP€owing post-judginent fffings:

I . Plaintiffs' Civii Rule 59(A)(9) Motion ►fi#ed on January 22,201;4]:

2. Defe-ndants' Memorandum -in Opposition to Plaintiffs' Civil
FRuie 59(A)(9) Motion fEiled on Febri:a^v 6, 20.14],

3. De:endar3ts L^ah. S. Hurine'f, Glenn C.nri-stman, Gfenria
Hall, Torkva Morris, Erik Christman and Jerf^^ Chr;stman'z
Motion for r^^;:ief from Judgment Under Civil Ruie 60(13^ [fi:etd
on February i 8, 20'14],

Monroe County
Common Pleas

Court

lu(ie R. Selmon
Judge

This Court ensered judgrxient incorporating Findings of Fact and '-0r7clus?ons of Law

in the within case or) January 113, 2014. Plaintiffs' Motion for ^ New Trial
under Civil RLiie

59 was time;; fi:^:^' s:Fort(y after the ^'our^'s Entry granting Sl.^trar^ary Judgment in favor of

tie Answering
Defendants herein. There-after, the above-]isted Defendants timelyfifed

^eir Rcif^ 60(B) Motion.

This Court finds that although P&aintin-ts' requested relief is not
properly brought

^^^^ ^4 t^
^

^ o^
-^-.. y



judgme^i or order. Ri ► le 60(8) reads in relevant part:

On motion and upon such terms as are JtiSt, the Court M@Yrelieve a party or his (ega€ representative -from afina€ 'Ud rTent,
order or proceeding enr the :o€Icswing reasoris: ( 1) mistake,inadvertence, surprise or excusable negiev.; (2) newlydiscovered evidence which by due diligence uou€d not have
been discovered in time to move for a new trial under Rule
59(B): (3) fraud, misrepresentation or other misconduct of an
adverse party: (4) the judgment has fbeen satisfied, releasedor discharged ...; or (5) any other reason justifying relieffrvrr
the judgment. (Emphasis added)

This Court made an error, and misapplied the law in rendering jt.adgment agair^^t

Monroe Coun:v
L.ommoFl Pleas

! %Jus7

t:t h£° R. Sf. lIT10 R

.ti;dgC'.

P€air^ti:^s and in favor ofithe Answering Defendants in i°:S ::ar t;^ary13, 20 E4,#udqmen'i Erii
►v.

The findings contained in this Court's January 13`n Entrv do not properly interpre,: t;:a twa

versions taf i:he Ohio Dormant Mineral Act nor do flh
ey properly interpret the ^eve;:8h District

Court nrAppea€s holding in Dodd v. Cre^-,:zke,y, 201 3-Ghio-4257 (7, ^. .€'aist. 201 3. Moreover.

the findit-tgs and analysis contained in the Court's Entry herein dated Jaruar,y; 13, 2
2014 are

who€€y inconsistent with a p€ethora of aarleer decisions rendered by this Court and other

Courts within the Seventh Appellate District.
See Wendt v. Dickerson, Tuscarawas G.Pe,

No. 2012-CV-020135 (February 21, 2013), Kprsernan v. Potts, Morgan G.P., No. 08-CV-
)145 (June 29, 2010), Walker t^ Noon,

Nob€e C.P., No. 2012-0098 (March 20, 2013),

3ender tr. Mor^a; ^^ , 'Cclumbiana C.P., No. 2012-CV-378 (March 20,
2013),Mar.t.yb% Dennis,

oriroe CP., N®. 2G12-203 (Apri€ 11, 2013), Blackstone v. Moore i, Monroe C.P., Na. 2012- ^

under Civil Rule 5 9 because neither a jurt^ tr€a€ nor a bench trial was held in the wi¢€-iin
r^a^er, Civi€ Rule 60(B) is aprc^per avenue for

the relief requested by Plaintiffs €^t^i::

Vla,e specifically, Civil Rule 60 allows a Trial Court to grant
relie? ;rorn a previous



166 (January 22, 2014) and Kuzior v. Fisher, Monroe C.P., No. 2012-382 (February 21,

2014). Al€ of these cases held that a Severed Mineral Interest can be declared abandoned

under the Former DMla , even after the enactment of zt?e 2006 emendmenf.

^^
,,,f;::

Monroe County
Common Pleas

Court

Jul•,e R. Selmon
Jtidge

The C^itjrt ^^ri@€ Yestate ttie undisputed facts herein (and as they were set :e^b ir, t^ li ,

Court's January i3`^'Judgrnent Entry).

# H;ainti^3s herein are t;1e oe.vners of eighty (80) acres ca^ ^ertain real esiate €raeated in

Ser,ec;a Tuim-ishi tlr^a^ ;^^. roe CaLin4 dy, C^, Rle. Said property is described in a deed dated

August 12; 2011, filed on ^^ st 16, '.^., ^ ^^^a ^t^ . ^ and r^,cc^t^d^.d in Volume 206, Page 37 eftbe

Oiiicia€ Records of Monroe County. Ohio. Although PUntifffs brougbt E; :e;r Co 3; €ai^t with

regard to only `frac± <i;, involving the 80-acre prcaperty, De^endants are a€so claiming an

:ntere^t in ^r^e-ba€f of the eii 2nd gas royalties under Plaintiffs' I-ract €, e~w0.29 acre ^^ar::eF.

i he moving De=er;dants' purported interest stems from ,, Sheriff Sale pursuant to

a Writ of Partition and Dower e3 Eva Christman isSLIed by the Monroe County Coanmen

€''teas Ceurd e#'^ November 8, 1922. This Writ i:r^:ers the Cneri,-f to sell #iN:e proDerty at issue

and furta;erimparts eor€e-ha€f interest ir, ^ the "royalty oil, gas and gase:ir;e ir, and under the

premises, 2rsd it is ordered that said estate be aparted subject to said one-ba3^ r0y^.Ity.°"

The Defendants are descendants and heirs of the (if:een parts issued.

CnApril 2, '€ 923, the Propertyvvas so€d at the S}7er€i=fi's Se€e te Geerge M. Christ.^iar^

^^
irsua^:t to the underlying Monroe County Probate Court V^Jrit. ^'bi^. mur^ir^ent made t}^e

a€trwirtca reservation of intr';rest: "Excepting and reserving tbe one-half oil, and gas and

asoline reya€ty in and under ttie above descrived jsi^l pretriisev.='

J •



On April 3, 1923, Georae M. ChristmarI and fii4 wife, Ceca€ia Christn;ajr, sola the

:cpc-rty to L. E. Christrran. This munimer<t`s reservation raad-s (hereinafter sometimes
referred, to as t!:e"Royaliy Resarvation").

Excepting and reserving the one half oil and gas andgasolina ro^^a!iy iri
ar^d urider kt e abova described premises, same being the sa ^^e royait^,
reserved in deed from Charles D. Barker, Sheraff tr Grantor. . .

This r1nunimant transferred Ehe whole of the surface rights and one-half of the

Lrndivided mineral interest to L. E. Ct?ristr?:an.

On Fei:;ruary 14, 1.969, a Certificate of Transfer oi Real Estate was issued from the

Probate Estate of t_ew's E. Christman (L. E. ^hristman). This ^iiunirran€ agaen reserved

tfi^. oil anr^ gas and gasoline rc^yaifiy, and referenced the ;^riorua;^d at ^.^ul^me 93, Pa,c.a

^6fvl which cites back tQ the SherEfi"s D^aed and Writ of Partition and DmA 3erwhici7 conveyed

the subject one-half interest. This rnurriment states in pertinent part:

!^Xceptiryg and reserving the one half oil and gas and . gasoline royalty inand under the above described premises.

Reference: Deed recorded in Volume 93, Pages 460-46^ Monroe CountyDeed ^;eccrea.

This muniment ttransferred the whole of the sufface riahtq- and one-half of the

Monroe County
con;mori Pf2as

C:ourt

Jufie R. Setrwon

JL'CIg

undivided minerafi interest from L. F. Christman to his seven child;-E.1n.

The nexf entry in the PJfonr+^e County Recorder's Office is also dated February 14,

?969, and is th^.^ Certificate of T rar:sfer of Interest in Oil and Gas and Gasoline Royalties

sSLrea by the Monroe County Probate Court. This muniment tra. rsferrad the ?'l1 8th portion

;f the undivided C;:ristman Mineral !nterest ;.., E. Christman inherited from Eva Christman

-4-



vip the Writ of 1:3 art'c.tiorc and Dower again to L E. C'hris}.r,ara's seven chiidren .

On MarUh lc0, 1073, the Property was sold via Vvarranty Deed from Christman's

childrer; toStephen Edward Hornacek. Ti-tis munirr:enttransferred thewhofeofthe surface

rights and one-half of the undixaided mineral interests to Stephen Edward F-Iornacek,

reserving ti?e other undivided one-half Christman Mineral Interest in Christman's heirs.

Szibsequently, in March of '1988, Fred E. Maibach purchased the Property froE-n

Stephen Edward Hornacek and his wife, Darlene. ThiS Vfarranty Deed transferred the

whole of the surface and one-half of the Lindivided mineral interests to Fred E.

Maibach and reserved the undivided one-half Ghristrr;^^n N/lineral Interest in C6hristr;,an's

heir;.

Monroe count),
co3n:r„arl P)eas

Court

.;u3ie R. SLirnor,
3udg-

In Decer€iber of 2002, the sViubachs sold the Property to the Millers. This legal

description included an exception and reservation of the undivided one-half of the oil, gas

and gasoline royalty. This muniment transferred the whole of the sUrface ri0h;^ and oiiea

haif of the undivided mineral intereststo ihe i°riiiers and again reserved the undivideu or e-

i•;aif Christrnan f0ineraI i::terg^t in Christman's heirs.

On ^anaary 9,
2004, the Millers sold the Propertyto Joseph P. Gentile, Sr., Joseph

P. Gentile, Jr. ,ard Anthony M. Gentile. This muniment references the undivided one-half

Christman Mineral lnterest. it irans;rerred the whole of the surface rights and one-half of

ihe undivided mineral interests to Joseph P. Gentile, Sr. , Joseph F. Gentile, Jr. , and

Ar3thony M. Gentiie. The Proiaerly was then re-soid to Joseph P. Caentile, Sr, with a1IG

nterest and Anthony M. Gentile with a5/; interest, which legal description of Tract III also

eserved the one-half oil, gas and gasalirie royalty interest, a-nd including the -appropriate

- `J^'..



priorc6ead re€'e€-ence - agai:n transferring the whcle of tlie surface rigrts and onenhaif Ofthe

undivided mineral rights.

Finally, the propen~y was most receritiy soict via 4,%farranty Deed to Anthony M.

Gentii: and Kathy A. Gentile. I^'aintiffs, in A^Jg^Jst 20'i i. T i ae Tract Ili legal description

i€icludes an exception and reservation of the one-half of the oii, gas ar-ad gasoline royalty

interest u,rith a reference to the prior instrument. Likewise, this mur:?rner:t transfyrrad the

whole of the surface righits and one-half of the undividmd €rinerai righfi5 to the surfac^

owr€ers.

Plaintiffs a,ring this action a€Ieging two {2; causes of action: 111 that the previous

version of Ohio Ravised Code § 5301.56, enacted iEAarch 22, 1989 operated tc) have the

interesi of the Defendants "deemed abandoned"; and in the alternative, (2) that the Ohin

Marketable Title Ae} 4GRC § 5301 .47 - ORC § 5301.55) operates to extinguish the interest

claimed by Cefendants.

Defendants ask- that the Plaintiffs' c!airr€u be rejected and ask this Court to find that

Defendants' royalty interests still exist.

More specificaily, i:3efenda€its argue ti':at Pfaintiffs' claims cinderthe Marketai`s'aTit:e

Act fail because:

(A). Defendants' one-half r€iineraf interest is referred io
spaeifical#y in amunir€:ent withi€i the mariCa'cahie record title of
Plaintiffs' parcel, ana, therefore, the interest is preserved under
the binding authority ofti-:e Ohio Supreme ^ouri• decision Toth v.
Barks Tit"fe tns. C;a., 6 Ohic St. 3d 338 (1983);

(B). Defendants' interest is also recorded in a title transaction
which has been recorded subsequent to ti':e" eiffactive date of
='laintiofis' Ro of ci Title; and

Monroe County
Common Pleas

Court

Julie R. Selmon
Judge -6-



(C). The Defendants' roya€ty interest is specifif;all'v i;:entifiied irr
Plaintiffs' Root of i itle.

Additionally, Defendan#s argue that Plainffls' claims under the Previeus version of

the Dormant Mineral Act fail because:

(a). The previous version of the Dr;re,ant Mineral Act dees not
apply, as pursi.ant to the Seventh District's decision in Dodd =.r.
Croskey, this Court should apply the 2006 version of the statulte;

(b). Defendants' undivided one-half in€erest was the subiect of
numerous t+tfe transactions; and

;c%. There is a produCirag well on a lease that encumbers theProoerty.

^`̂ QC'^-U RAL '^ ^VnO p y

Plaintiffs or<^:inall•v filed this action against nurnereus Defendants on April 17, 2012.

Eventually, t; nis Court grarated a Nqatien for De`raLilt Judgment against ser-ne DDefendenss.

F{aintiff filed nn ^'^nnended Complaint on May 116, 2013, adding a claim under the Dormant

Mineral Aet. A lVetion for Substitutior, was filed on September 6, 2013 to substitLxte in Setti

erid Laura Everly following the death of Lena E. Christmar. Thus, at issue in this Sumrnarv

Ju^grnent Motion, are the interests of these eleven moving Defendants' interests in the oil

and gas royalties an the Property.

L,&iAT Ak3lp fi^a".,,kKaIS

'V9eF:iroe County
Cor:irtlon P3eas

Court

Ju1;: R. S^irrzcn
A;dgt

Summary Judgment is appropriate if there is ;.o genuine issue of material;-cict and

he moving party is entitled tojudgment as a matter of law. Civ.R. 56(c). -r::ree clerr.ents

nust be shown: "(1) that there is no genuine issue as to any material fact: (2) the moving



party is entitlod to iuugmenA :s a mat}er of law, a;ia': (3) reasor:ai<};e rn;nds oan corno ao but

orie conclusion, and that oonciusion is adverse to the party against whom the POotion for

Surnmary Judgment is made." f-lar,ess yf. WlOJis Day Warehousing Co. Inc. , 375 N.E. 2d

46, 54 Ohio St. 2d 64, 66 (1978). The ;novir;g party bears the initial hurdlen of showino

ther^ are no genuine issues o^ material fact. Id. Once satisfied, the burden shi#ts to E;^M-

rion-rnoving part^^^tyho r^ust "set forth facts showing that^.fVre is a genuine iss^;^ tortriaI."

Dresher v. Burt, 75 Ohio St. 3d Z-80, 293 (1996).

This Court finds it necessary io briefly discuss and reconcile aiiy confusion or

misunderstanding concerning tiia current DMA and the Former LiMA and the effect oE the

Seventh District's holding in Dodd v. Croskey, supra.

First, there is adif=urence betvieen a statute that is sodf-executina and one that :s

M. onroe f:our.ty
Con-non P;eas

Court

?ulie R. Selmon
Judge

nos. Under fihe Former DNIA, rights to a Severed5'v3€nera1 Interest become "vesteu in the

ovvner o-ftho surface" of the properiy by operation of law upon tho lapse of 20 years wtthoo;c

the ooourr ence of a savings event iden¢ifed in division (B)i'i ;`cl. This Court has previously

held that the Former DMA is self-executing, 5w^ Pliat-iy v. Dennis, fbflonroo C.P. 2012-203

(April E 1, 2013j. it does not contain any requirement that the surface owner of properLy

^al.e any action before the mineral interest ;s deemed abandoned. !d.

Accordingly, under t::e For•nor DMA, a rninerai iritorest is deemed abandoned and

jes#ed in the surface owner of the property% if nor^e of the sav'snas e^,^ea ss set forth in

13)(I)(c)( i ) through ( vi ^ occurred within any r,er;od of 20 years while the Former DMA

vas in effect, so long as the Sev:;red Mineral Interest is not in coal or held by the United

> 'tatus, this Stato or any political subdivisio;i.

-8-



Monroe County
Comrnon Ptms

CO:ift

;(3ile R. =ie3PiCri;

Judge

1f Defendants fail to present eviderfce of enyy savings events, the Severed Royalty

shall he declared abandoned and vested in the Plaintiffs, under the Former
DMA.

Thc- Current DMIA, does not expressly state that property rights, vested under the

Former DMA , are a-ff-ected by the Current ^%YIr
,1,. If the General Assembly i€?tended the

2006 amendment to affect the rights vested in Plaintiffs under the Former DMA , shis C^ourt

¢Ends that such intent must be expressly siated.
.

Marx}+courts across the State of Ohif: hava recognized that t;tie to a mineral interest

can be quieted in favor of the surface owner of jor operty under the Former DfVIA, even after

t}ie 2006 arrtendmerit. These cases include tfVendiv. Dickerson, Tuscarawas C.P., N&

^0'12-CV-02^ a.^^ "Fehruery 21, 2013)), VViserr;ar€ v. Potts, Mer;;ati C_P., No. 08-CV-0145
(June 29, 2010), We4A;er;>. /fr^on, Noble u.P., No. 2012-0098 (March 20, 2013}, Bender
v. Mai^gan, Columbiana C.P., No, 2012-CV-378 (March 20, 2013), ^harfyv. Dennis, Monroe
1 .P., No. 2012-203 (April 11, 2013), Bfacksi0„e 4 Ploore, Monroe C.P., No. 2012-1 66
(Januarrr 22, 2014) and Kuzior v. Fiss;er, Monroe C.P., No. 2012-382 ', ebrua

^ ry2i,2014).

All of these decEsions hold that a Severed MEneraf !n#erest can be declared abandoned
^̂

under
the Fo;rner DMA , even after the enactment of the 2006 arriendmerrt.

Meanwhile, the issue before she Appellate Court in Dodd et•Fqs whether the statutory a

abandonmer3} process described in division (H) ^ has been er̀  ^ ^f^,ctEVeCy cornpaeted.

In Dodd , the surface owners filed er: action against the holders of a Severed

11rneraE Interest after having served their notice of intent ;a claim ahandanment, by

uh1€cation, l.€nder
division (E)(11• One of the Severed Mineral Interest Ho

Iders
uhsequentiy recorded a deed and an Uffi ^

devat preserving niiraerals. The surfa4e owners ^

E i.

11 s

9..



alleged that the r:eea was not praperiy completed, E;:at it did }iot cant'orrr, to t: -u re ;ardir€a

statute, ar€ct tat it dir; not appear in the chain of title. The surface owners further aIleg e d

that the affidavit preservir3g minerals was not signed by all the Severed Mineral cnterest

Hoidars and that the affiant was not acting as their agent.

The surfac-e owners in Dodd believed that ttiey t:ad fulfilled the requirements of the

^3MA . They asked the ^.^o^;r-t to strike the deed a^^ t€ia affidavit prese€+^i€^^ €r;irierais. The

surface owners asked the Court to find ti"€M.? €;-€^ afficlavit was ineffective, arlal that the

stat€:tarv abardor€mert process described in division iHj;2; tiad been si€e-assf€.€liy

completed. After both pa-ties f€1^d Motions for Summary Judgment, the Trial Court

rejected the surface owners' argurr€a€its and held in favor of tiie Severed [Oinazal ir€tp-ras;

Holders.

Ori aippaa1, the surface owners argued ttiat the Severed Mineral Interest Owner's

Monroe County

Common Pleas
Court

Julie R. Selmon
Judge

affidavit Prese€^rir3g mi: araEs ^^^as riat a"sa^^ir€qs e^^^;r:t,,: re^errinc to ;^e fl€ny of r^I^irr^ to

preue€°vti or an affidavit under division ( H)(1)-

The Seventh Dis.rict Court of Appeals issued its decision an -Septembes 23. 420`3.

The issue before the Court on appeal can^^rtied the p rauass by which minera l interest may

b-a e^erfied aband-oned and deemed 'ta have vested to the owriar of the surface rights.

The Seventh District Court of Appeals rejected the surface owr,ers' argurnent, Since

divis:c^r, (^i;s; f; expressly states that its filings may be made "after :^ ^^at^, on which € ati^e
N2s served or publisi~ied," th e Court held that it allows °a present act" by the rninaral

nterest holder. Dv5dd ,^28. The Court held that this present act "preuents the interest

rorr€ being data€-mined to be abandaned." Id. The Court was referring to an abandonment

- 10-



under the statutory process described in divisior, (Hi; it did not addr-ass, and the surface

owners did not argue, whether; the filing of a rlaiaii under division fHA1;, t;e r€ijrtara#

interest r?irgtit nevertheless be deenied abandoned in an action to quiet title, based on -tF^

operation of division {^`^},

Monroe County
Common Pleas

Court

Julie R. Selmon
Judge

Additionally, ti';is IC'ourt is m'ndiul of the decision rendered in Dahfc. ^
r en, et af. v.

8rOKIn Farrrt Pi-opattfes, LLC, Case No. 13 CV_•€ 27445 (Carrol( County C.P., Nov. 5, -1Q13).

'i`"his Court has lot previously followed the Dehlgreen decision, nor 'sw it -kOL:nd tc) dc,
so.

9n the within case, this CoLr.rt finds that Def-endants' understanding of the effect of

the Former DMA is inispiacad. A^fi^;.^ u:^ref^c@ analysis ar^d ^.ontrara^ to thiS Caur:'s
erroneous

previous findings ;from Jan€iar;o 13, 2014), this Court finds that there has deen no sav:rigs

event under division (B)fl ;(c) during the 20 years preceding the enactment of the 1989

DMA.

MOre spaciFically, the Defendants herein have stipufated and th--reforE-) it is

undispu¢ed that there has not been a„tit!e iransaction:: o# the subject purported Mineral

)n2tereat herein for the twenty (20) year period immediately precedirig March, 22, 1989 1 the

effective date of the DN9A j.

Also, this Court finds that there is no evidence and no record o6 any actual

aroduction of ol-i and/or gas from the subject property during the twenty (20) year period

mmediately precedir,g Miarch 22, 1989 t t Eeuffeutive date of the DMA

Likewise, the Court finds that during the Y41e.^ty (20) 'year Period irrEr7ediafiefy

;recedir,-g the effect:ve date of the DMA, the purported Severed Mine-ra( Interest was f:,t

- 1 I --



used in underground gas storage Operatioiis by the ho'cler; no dr:iiirsg or mining oerrnits

were issued to the Defendants and no cia€rrrs to preserve the purported anterest v,(er;;
filed

under division (c) of the Former DM11. .

Last: t3ie Court finds that it ?s Lrndiwt"Llted that there were no separately listed tax

parce1 r€umbers created torth^ purported Severed Mineral Interest ir; tia^ Monroe County

Auditor's tax ► :st or ¢he Monroe Craiinty Treasurer's duplicate tax !ist,

'T"his Court finds th2t aYter analyzing Plaintiffs' cl@imss under the Forrner DMA ,

Defendants are unable to dernonstrate or show the occurrence of any of the savings
conditions outlaEied in § 53,01.56;B; during the t`sptiferity (20) year period irnmediate@y
precedinc

i lViarch 22, 1989. Accordingly, this Court finds that Defendants' purported

interest in tne Severed lWinera ► :'•nterest herein is hereby -3bandoned by operation of the

Former DMA and said Mineral Interest is hereby vested and quieted i ffavor ofithti sur-
ace

owner, ihe Plaintir:s herein, pursuant to Ohio Revised Ccde § 5301.56.

T,he Court, having rLi les; in Plaintiffs' favor under ti•^e i=ortmer DMA and finding tiiat

Defendants' Purported interest in the Severed fuiinerai Interest herein, h; sbe-en

abandoned, hereby finds P1aint3ffs' and Defendants' remaining
arguments arid positions

to be moot.

Monroe County
Common Pleas

Court

Julie R. Selmon

Judge

This Court's Prior Judgment Entry c'ated January 13, 21314 is i-lereby vacated in its

3nt+rety and the same shall be deerrc-d a nuliity.

Tha Court furthef- finds thatthere is nojust reason for delay, and that ttiis ":,'^;dgment

-ntry incorporating Findir=gs of Fact and Conclusions of 1-aw" is a fir3al appealable order,

s defined under (--ivil Rule 54.

IIE

►l E

-12-



Costs are assessed in full to the Defe^^ants_ Judgment i s h^r^ ^rar rten ^^ :'"^ ^ ^^^^ ^lE?r^C

of this Co^<rt to collect rri her costs.

^^ _^:^ So ob^F^,^D.

Prlanroe ('ouniy

Common P34as.
CotirE

3t3lIP R. ^,̀?h"fE011

ji;ij£.'e

ho::dfa'jle Julie
Enter' as of the Jte of filinc

Copies #o_ Ptchard Pi. Yoss/Craig E. Sweeney, ^^qu-ire
Miles D. Fries, Esq3.,ire
Mariah D. Bu\ier, P-squire
Gregory D. BrurrfirsrE, Esquirp-
John R. Estecif, Esquiref®rik Schramrra, Esquire
Dave Lacke;, Esquirp,

-13-



IN 7`1-[ i,: (`(^^! i 4^'[" o^' ('+i)1^ C?41(9 NTl'LEAS
IIAMI3S1^?v CO13i5`T5', 01110

GL V', RAL .1) 9 V1S i f )N

CHARLES J. SCIILrC'I I'1'. c^t aI.

Plaintiffs

V.

131?I)WAY I.AND ANT) Mn^FRALS
L'OM E'A N Y, ct al.

f^cf^n^b^3nt^

('A ',')'r;^tO. C"V.[3? 012-001 p

EN' I'RA,

-- - - - - - --------- -

This rnaiter having c.an.^e ciji ber<,Te tlus Court upar Defczrduot l3ccfway Larid and

Minerals C+^mp^^,i^-'s Motion For Surnm.az\7.lucl^^iiicnt liled Januaj^-^ ?, ;(i 14, Dcferldatit

EricPetroIeum Corparati ori's Motion For 5um.m.ar_y:t Judgi.:nent filccl JaiiEiai), _>x 2U 14;

Defendant Chesapeake Exptpratiorx, L.L.C.'s Motivn For T'artial Siimrnany Judgment

filed January 3, 2014 a.nd. Plaintiff ChaT-les J. Schucht, ct al's Ivloti:.}ir For Suinrnary

Judgment ftlc:c3 Iv1a.rcli 12, `?t)14. Re.sponses anc.l Replies were thereafter- f-i lcd by all

parties_

^I ' `^#; ^II''N''1 i^F ^ r°`T S

ThePlainiifi's }aercin acquired tat1e to thv sEtr1<icc riohrs i» t(ie pai-cc.ls ir question

on April 2, 2013 by way of a deed to C1aarles J. Schucht and Wilma L. Scllucht, Trustees

of the Schucht Family Trust U/A. Said deed -vvas recorded at Vciauin:e 207, Page 1138 of

the Harriscan C'au.rttti' 1Zecords. `I'lils cIe,c(l was cciri 11) rised ofhva separate parcels at issue

hereizx being 260.2665 acres previously transferred at Volunie t0, Page 504 and 266,522

acres previously transfCrred at Vcrlursic 21, Page 451. The total acreage owned by the



Plaintiffs is approximately 526.7885 in Shortcreek Township, Harrison County, Ohio.

The Defendant Bedway Land and Minerals Company (Bedway) received a 7/8

interest in the mineral rights herein, including coal, oil and gas by way of a Quitclaim

Deed. The deed regarding the parcel in question was filed December 18, 1984 with

William W. Wehr and Mary Ann Wehr as the grantors. Prior to the 1984 Quitclaim Deed,

while Willaim W. Wehr and Mary Ann Wehr owned the minerals, a memorandum of

lease with a three year primary term was filed by K.S.T. Oil & Gas Co. Inc. The same

being filed on May 25, 1983 and recorded at Lease Book 179, Page 359. Said

ix►einorandum leased approximately 1383.953 acres (including the Mineral Estate

herein).

On Decernber 28, 1989 K. S. T. filed a Release of its interest in the Oil and Gas

Lease with said Release recorded at Lease Book 75, Page 152. On June 16, 2005 at

Official Record 160, Page 2912, Defendant Bedway filed an oil and gas lease with

Mason Dixon Energy, Inc. which covered the Mineral Estate he.rein. Thereafter, Mason

Dixon Energy, LLC, successor in interest to the Lessee Mason Dixon Energy, Inc.,

assigned its interest in the lease to Burlington Resources Oil & Gas Coinpany L

P.(Burlington Resources) at Official Record Book 21, Page 451. Burlington Resources

assigned their interest to Defendant Eric Petroleum on October 1, 2007 who then signed

a partial assignment to Ohio Buckeye Energy L.L.C. on July 15, 2010 at Official Record

Book 183, Page 2737. On December 22, 2011 Defendant Chesapeake obtained Ohio

Buckeye's interest by way of a merger.

Consequently, Pla.intiff's own the surface herein and claim the severed minerals

pursuant to the 1989 version of the Ohio Dormant Mineral Act. The Defendant Bedway



claiixzs a 7/8 interest in the minerals and Defendants Eric Petroleum and Chesapeake

Exploration claim interests by way of an oil and gas lease and subsequent assignments.

SfLM̂A1 A^Y JUDGMENT STAP'^DARD

Ohio Rule of Civil Procedure Rule 56 provides that summary judgznent is

warranted when "it appears from the evidence or stipulation, and only from the evidence

or stipulation, that reasonable minds can come to but one conclusion and that conclusion

is adverse to the party against whom the motion for summary judgment is made, that

party being entitled to have the evidence or stipulation construed most strongly in the

party's favor." Ohio Rule of Civil Procedure 56 (c).

Pursuant to Temple v. Wean United Inc., 50 Ohio St. 2d 317, 327, 364 N.E. 2d

267, 274 (1977) summary judg;-nent is appropriate when the moving party demonstrates

that (1) no genuine issues of material fact remain to be litigated; (2) the moving party is

entitled to judgrnent as a matter of law; and (3) reasonable minds can come to but one

conclusion that is adverse to the party against whom the motion is made.

THE CONST1TLTTTONAL-.1TY OF THE 1989 01110 DOW NIANT MLNE.RA.L ACT

The Ohio Dormant Mineral Act was enacted in its original form on March 22,

1989. The act has been characterized as a "use it or lose it" statute. The Ohio Legislature

atteinpted to balance the interests of property owners and the compelling public interest

in drilling, producing and marketing the mineral interests of this state. Dorrnant and



abandoned 1nineral interests were viewed as of no benefit to the state, while making use

of the state's mineral resources was for the public good,

In order to negate the retroactive effect of the Act, the following language was

inserted at 5301.56(B)(2).

(2) A mineral interest shall not be abandoned under division (B)(1) of this
section...... until three years from the effective date of this section.

The oil and gas owners thereby were given 3 years to meet one of the "Savings

Events" provisions. A similar statute was enacted in Indiana and provided for a two year

grace period. This act was upheld by the United States Supreme Court in Texaco Inc. v.

Short, 454 US 516 (1982). In Texaco, it was held that, "There was no constitutional right

for a mineral interest owner to receive individual notice that his rights will expire."

Based upon Texaco, this Court finds the 1989 Ohio Dormant Mineral Act to be

constitutional.

L989 OHIO DOR^a^tNT Mt^ERAL ACl V. 2006

OHt:OD^RMANT NfYNERAfa ACT

The Defendants argue that the 2006 version of the Ohio Donnant Mineral Act

supersedes the 1989 version, and in effect eliminates the need to analyze the facts herein

in relation to the earlier version. The 1989 version states that unless one of the Savings

Events have been met within the 20 year look back period, the oil and gas shall be

deeined abandoned and vested in the owner of the surface. Revised Code 1.58 (A)(1) and

(2) provide that "[t]he reenactment, ainendinent, or repeal of a statute does not, except as



provided in division (B) of this section: (1) Affect the prior operation of the statute for

any prior action taken thereunder, or (2) Affect any validation, cure, right, priviiege,

obligation, or liability previously acquired, accrued, accorded, or incurred thereunder..."

A change in the law that deals with substantive rights does not affect such rights even

though no action or proceeding has been commenced, unless the amending or repealing

act expressly provides that the rights are affected. O'Mara v. Alberto-Culver Co., 6 Ohio

Misc. 132, 133, 215 N.E. 2d 735 (Ohio Corn. Pl. 1966). "A vested right can be created by

common law or statute and is generally understood to be the power to larv;fully do certain

actions or possess certain things: in essence, it is a property right." State ex rel. Jordan v.

Indus. Comm. 120 Ohio St. 3d 412, 413, 900 N.E. 2d 150 (2008) quoting Washingon

Cty. TaxpayersAssn. v. Peppel, 78 Ohio App. 3d 1.46, 155, 604 N.E. 2d 181 (1992).

Wendt v. Dickerson 2012 CV 020135 Tuscarawas County Common Pleas Court, decided

February 21, 2013.

If no Savings Event has occurred, pursuant to law, the abandonment and vesting

have already taken place in the case at bar. This Court finds that the 1989 and the 2006

versions of the Ohio Dormant Mineral Act are both applicable to the case at bar,

however; should the mineral interest vest herein pursuant to the 1989 Act, an.y review

under the 2006 version of the Act would become moot. See Walker v. Noon, 201.4-Ohio-

1499, 7th Dist. Court of Appeals, April 3, 2014.



THE 1989 VERSION OF THE OHIO DORMANT MINERAL ACT

The Ohio Dormant Mineral Act has been characterized as a "use it or lose if" statute. In

order to preserve one's interest in a severed mineral riglit one must ineet the

requirements of ORC 5301.56. In accordance with (B)(1) the mineral interest held by any

person, other than the owner of the surface, shall be deemed abandoned and vested in the

owner of the surface unless: the interest is in coal or the interest is held by the

government. ORC 5301.56 also provides protection if within the preceding 20 years the

mineral interest has been the subject of a title transaction, there has been actual.

production or withdrawal of the minerals , underground gas storage has taken place, a

drilling or mining perrnit has been issued, a claim to preserve the interest has been filed

or a separately listed tax parcel, has been created for the mineral interest.

In the case at bar the only portions of ORC 5301.56 that are applicable herein

deal with whether there was a separately listed tax parcel issued and whether the property

in question has been the subject of a title transaction. Applying the requirements of the

1989 Ohio Donnant Mineral Act, we must first look to the years 1992 back to 1969. The

act provides for a 20 year look back period froin March 22, 1989, but also allows for a

three year grace period to March 22, 1992.

The Defendants argue that the 1989 Act is a static 20 years plus the grace period.

The Plaintiffs take the position that the look back period is a rolling 20 years. The

Defendants rely on Riddell v. La iy nan. 94 CA 114, 5"' District, Licking County (1995).

Riddell was presented witli the question of whether a 1965 deed recorded in 1973

qualified as a title transaction. A "rolling look back period" was not an issue.



ORC 5301.56 (D)(1) provides:

A mineral interest may be preserved indefinitely from being deemed abandoned
under division (B)(1) of this section by the occurrence of any of the circumstances
described in division (B)(1)(C) of this section, including, but not limited to, suecessive
lzlings of claims to preserve mineral interests under division (C) of this section.

A static 20 year look back period would have no need for a provision providing

for indefinite preservation of mineral interests through successive filings of preservation

claims. Based upon the same, this Court finds the 1989 Ohio Dormant Mineral Act to

provide for a"rolling look back period." Also see Shannon v. Householder 12 CV 226

Jefferson County Common Pleas, July 17, 2013.

This Court finds this determination to be consistent with the comments set forth

in the Ohio Legislative Service Commission Report relating to the 1989 enactment of

R.C. 5301.56. The Coznmission therein stated:

Under the act, an interest could be preserved indefinitely from deemed abandorunent by
the occurrence of any of the four listed categories of exceptional. circumstances within
each preceding 20 year period. (Emphasis added).

Ohio Legislative Service Commission, December, 1988, p. 38.

Apl'LIC'ATION I Op' THE 1 389 OHIO DORNIANT M1.N±,R_4.^1 A^,`^^

The Plaintiffs argue that even if one were to apply the 20 year "rolling" look back

period, Bedway, who received the mineral interest on Dec. 18, 1984, would lose any

interest on December 18, 2004, The 1984 Quitclaim Deed qualifies as a title transaction

and a savings event as required by R.C. 5301.56, Defendant Bedway further argues that a



separately listed tax parcel nuanber was issued for the ininerals shortly after they received

the Quitclaim Deed in 1984. There is a question as to what that Parcel No., being 26-

0000590.000 actually reserves. It relates to 226.18 acres in Shorgereek Township, but

there is no reference to what section or sections of the township are affected by the parcel

number. Again, the two parcels herein are 260.2665 acres and 266.522 acres. There is no

226.18 acres. Without inore specificity, this Court finds Parcel No. 26-0000590.000 to

lack the requirements of a savings event per R.C. 5301.56. Even it were more specific it

would merely act as one savings event in approxiinately the same year as the Quitclaim

Deed and would require additional savings events within the next twenty years in order to

protect Defendant Bedway's mineral interest.

This Court does not find the Parcel No. issue to be determinatively herein, but

rather looks to other savings events within the twenty year "rolling" window. On May 25,

1983 Bedway's predecessor in the mineral interest William W. Wehr and Mary Ann

Wehr entered into an oil and gas lease with K.S.T. Oil & Gas Co. Inc. The Memorandum

of Lease provided for a three year primary term. On December 28, 1989 K.S.T. released

their interest in the lease in question. Defendant Eric Petroleum's expert, Rodney C.

Yoder, opined that the K. S.T. I,ease "covered all of the oil and gas interests located in

Shortcreek Township which were subsequently conveyed in 1984 from Wehr to Bedway

Land and Minerals Company." See Yoder Supp. Affidavit at para. 1.8. "Given the nature

of interest conveyed by an oil and gas lease, the Court finds that such represents a`title

transaction' as defined by law." Bender v. Morgan Columbiana County Court of

Common Pleas Case No. 2012 CV 378 (Mar. 22, 2013). R.C. 5301.251 provides in

pertinent part "in lieu of the recording of a lease, there may be recorded a memorandum



of lease." Additionally, R.C. 5301.33 in dealing with methods to cancel leases provides

that, "Lease as used in this section includes a memorandum of lease provided for by

section 5301.251 of the Revised Code,"

The question of a lease and/or a release of an oil and gas lease being a title

transaction was addressed in McLaughlin v.CNX Gas Co., N.D. Ohio No. 5:13 CV 1502,

2013 U.S. Dist. LEXIS 174698, *9 (Dec. 13, 2013). It was held that "even if Dfendant's

propez-ty interests through the lease are something less than a. grant of real property, those

interests quite clearly affect title to the mineral rights in the property. As the lease itself

was a title transaction, there can be no dispute that the release of rights under that lease

qualifies as a title transaction as well."

This Court finds that the K.S.T. Lease filed in 1983 and the K., S.T. Release filed

in 1989 are title transactions and savings events pursuant to R.C. 5301.56. Looking

forward from 1989, in order to protect their severed interest, the Defendants must exhibit

another savings event within the next twenty years. On May 3, 2005 Defendant Bedway

entered into a lease with Mason Dixon Energy, Inc. which was filed on June16, 2005.

Said lease was subsequently assigned to Defendants Eric Petroleum Corporation and

Chesapeake Exploration L.L.C. thus protecting the mineral interest herein.

The severed niineral interest owners have complied with the requirements of the

1 , 989 Ohio Dormant Mineral Act. The surface owners have not pursued their claim by

following the requirements of the 2006 Ohio Dormant Mineral Act.



CONCLUSION

This Court considered Plaintiff Charles J. Schucht et al.'s Motion For Summary

Judgment, Defendant Bedway's Motion For Summary Judginent, Defendant Eric

Petroleum's Motion For Summary Judgment and Chesapeake Exploration's Partial

Motion For Suznnaary Judgment. After having considered the same and construing the

evidence most strongly in favor of the nonmoving party and having determined that there

is no genuine issue as to any material fact and further that reasonable minds can come to

but one conclusion and that there is no just reason for delay, this Court grants Defendant

Bedway's Motion For Summary JudgYnent, grants Defendant Eric Petroleum's Motion

For Summary Judgment, grants Defendant Chesapeake Exploration's Partial Motion For

Summary Judgi-nent and denies Plaintiff Charles J. Schucht et a1.'s Motion For Summary

Judginent. Costs herein shall be taxed to the Plaintiffs. This is a final appealable order.

IT IS SO 01ZDER.ED.

inton D. Lewis, Jr.
Sitting by Assign3nent

WITHIN TIff2EE (3) DAYS OF ENTERING THIS .IUDGMENT UPON THE
JOURNAL, THE CLERK SHALL SERVE NOTICE OF THIS JUDGMENT AND IT'S
DATE OF ENTRY UPON ALL PARTIES NOT IN DEFAULT FOR FAILURE TO
APPEAR. SERVICE SHALL BE MADE IN A MANNER PRESCRIBED IN CIVIL
RULE 5 (B) AND SHALL BE NOTED IN TITE APPEARANCE DOCKET. CIVIL
RULE 58.



Stantpxd copies;

At1orney Robert J, TschoCl
Attoirie}i:Iaunss F,Mathrtivs
Atlor^I^.4^ittlacw^ L. I^^otrtshi~lk

'^tt^^rncv Nlich<t^:[ ,^iiaheen
Attonrc", f'honaas llill
Aftorrre^, 1'. Tieller

.fixdge I.znti^on De Lewis Jr.



I g-j^ x^ Fy, .1
4 tJ. i . ^ . ^/^ {ifiY^ 3^ F'^•r _̂ S ck.S

1 ^ '°
't,`^,^.^ . - -- t'^^a ;^roi,^t '^t^^.. s. . C t`' O Ns,

N}

Q;'.8'ri5,,&D C'4a5:: ^ ^..

W i6 K^â d̂
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EXHIBIT 4



1ATTH:^ COURT OF :^^IVION PLEAS
-HAI.^RESOl^ ^OUNT^.', OBTO

GENERAL DIVISI0N

M ^.' H Pl'x,2U. 1°r ERsa%11'

plaintiff.

B'S.

WALTER VANCE HINES, ET AL.
Defendants

s.. ^

Case No. CVH-2012-0059

J-d.7JDGNfE1"7T ENTRY

This matter is before the Coiurt on Plaintiff's Motion For Suznzxi:ary

Judgment filed on March 26, 4013 and Defendant's Motion For Surnmary

Judgment filed March 7, 2013.

The Court has also considered the parties' replies and surreplies to said

Motions including that if Defendant Chesapeake Explflratioii, LLC. The. Cetir't

f.urther.recognizes the factual stipulations af th:e. parties filed wit}i the Court on

March21,, 2013:

This matter is before the Court on a C;oznlrlaint To Quiet `i`itle filed by

Plaintiff. Plaintiff eontends that they are the surface and mineral owners of the

disputed property. They claim ownersh'ip of the suarfa.ce rights to the property

through purchase on April 7, 2006: This ownershi.p issue is not in di,spute.

Plaintiff claims owriership of the, riiineral interest of the property pursuant

to O.R.C. §5301.56 OIiio's Dormant Miuaeral Act as it was written in the 1989

version.

Defendants' Hines family do not dispute Plaintiffs surface riglit

ownership. Defendant's Hines family do dispute Plaintiffs claim to the property's

mineral rights.
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Defendants' Hines family claim that Dorinant Mineral Act does not apply

to divest them of their mineral interest in the property because qualifying

transactions have occurred in the necessary time frame.

Defendan"ts' .Hines family further argues that if no qualifying transactions

are deemed to have occurred the correct versiQn of ORC -§5301.56 is the 2006

version and under said statute they properly preserved their ir.ineral interest.

An exa.rnination :of the 1989, 2006 OI.?1VIA §5301.56 is necessa.ry as well

as a review of interpreting case law in resolving the dispute:

O.R.C. §53(}1.56 (1989 version).

The factors to which Courts must look to decide whether a mineral interes;t

holder had displayed sufficient activity to preserve their rights over a 20 year

period or whether the mineral interest had grown stale. based upon a lack of

activity or interest by the niineral rights holder;

(i) The xmineral. interest ha,s been the subject of a title transaction that

has been filed or recorded in the office of the county recorder of

the county in which the lands are located;

(ii) There has been aetual proctuction or withdrawal of minerals by the

holder.

(iii) The mineral inteacest has been used in underground gas storage

operations by the holder;

(iv) A drilling or r^iining permit has been issued to the holder.
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(v) A claim to preserve the interest has bcen filed in accorrlan.ce with

division.(c) ofthis section.

(vi) In the case of a separated tnineral. irrterest, a separately listed taar

parcel number has been created for the rninezal interest in the

county auditor's tax list and the co:unty treasurer's dupli.cate taxli.st

in the county in which the lands are located.

In the= case at bar, iteins (ii), C^ az), (.iv), (vi) have eozteiusively not been

completed by the nnineral estate holder, Iteni (v) claim to preserve interest was

not filed in the requisite time period.

Therefore, the item which, is controlling.pursuant to the 1999 act is i.tem (i)

whether the mineral interest has been subject of a title transac;tion that has been

file c5r recorded in the office of the county recorder of the count5 in tiv}i.icli the`

lands are loeated,

A brief discussion on transfeers vfinterest is'necessary

1. 5urface Rights:

A.) Tlie surface rights were sevored froni the mineral rights by deed ori

June 1, 1961. Th.e surface rigYits passed to Selway Coal Company with

Vance and Eleanor Hiiies reserving the oil and gas rights.

B.) Selway Coal Company passed the surface rights to Robert Fleagane on

February .29j 19'75.

C.) Robert Fleagane to Shell Mining Company January 1,, 1989;

D.) Shell Mining to R & F Coal Coinpany November 12, 199 1.
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E.) R & F Coal Conipatly merger ivith Capstone Holding Company

February 9,2000.

F.) C.apstone l-Toldizig Company to Exnanuel l 1vliller Et Al. April 20,

2001.

G:) Capstone. Holding, Carnpany ta William and Judith Ledger August 6,

2.001 _

H..) Emanuel J. Mi11er Et Al to M & H Partnership April 7, 2DQ6:

Deeds A, B, C, and D contain ireservation cJam.es for oil and gas within

the deed; Transaction E, F, G, and 1T did not recite the reservation.: Thus the last

title transaction noting the ieserva.tion ofoil and gas on the surface properfy was.

November 1.2; 1991.

2. Oil an. d Gas Rights.

A. The surface rights were severed from the .mineral rights by deed on

June J., 19'b1 The sttrface riglhts passed to Cc;rlsolidation: Coal

Com.pany with Vance and Eleanor Hines reserving the oil and gas

rights,

B. A lease of the oil and gas rights was recorded from Walter v. Hines to

Harry J. 'Iles on July 15, 1969.

C. An oil :a:nd gas lease from tValtex Vance Hines, Richard Scott IEries

and David Chris Hines and Riehard Scott Hines as Power of Attdxney

for Drue Anne Hines Danz to Chesapeak-e Exploxation L.L.C. dated..

Octoher 31, 20 11 and recorded Fehritary 1^{; 2Q1^.
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The Seventh District Court crf Appeals in Dodd v_ Croskey Case No.

12.HA 6{jliio App. 7"' Dist (2013) ruledan what constitutes. and whether

or not a mineral interest has been the "subject of ' a title transaction which

has been filed or recorded in the office of the coiirity recorder of the

county in Which the I:and.are located.

The Sevenih District held that: "The cominon defiuition ofthe wo "rd

"subleet" is,ttrpic of interest, prixnary theme or basis for action. Under

this definition the mineral interests are not the subject of the title

transaction.

'In the case at bar, the Court finds pursuant to the Dodd decision

supra, that the last titlc transactiorz that the mineral interests were subject

of occurred July 15.; 1969.. VJherefore; under the 1989 Dormant Mineral

Act the Court' must decide whether the 1969 transaction was a savhigs

event.

The effect gf the 1969 transaction relaes orx interpretatFon of the

statue and its 20 yearloo-k- back perimd.

Ridiieli v. Laytzian 5`° Dist. App. (1995 WL 498812) is the only

appellate decision wbich touehes tipon the appropriate 20yeaz J.ook back

period for the 1999 Dormant Minera1 Act. The Izi:ddell Court decided that

"the title transaction must have occurred within the proceeding twenty

years from the enactment of the :statue, which occurred on March. 22,.

:1989, Appellee.Laytnap recorded the deed on June 12; 1973; was within

the preceding, twenty years from the date the statue was enac€ed."
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Tlie lZiddel case dealt witli a 1994 complaint and a 1973

reservation, Wherefore, the Court specific.ally finds that a rotling 20 year

period of look back is not authorized by the 1989 statute. The Court finds

that the 20 year period for a look back. is 20 years from enactment 1tilarch

22, I9$9. Wherefore, a title transaction that the mineral interest is subj'ect

of must have occurred on or after March 22; 1969 to serve' as a savings

event:

The C . ourt finds that Walter Vance Hine's lease of mineral interest

to Harry J. Isles on TuIy 15., 1969 is a title transaction and that the mineral

interest at issue i,n this matter weie the subject offthat titl.e transactiori. As

such, the July 15, 2969 lease serves as a savizags even.t pursuant to t1i^

19$9 do%Tuant naineral act and the holding in Riddel Supra.

2006 Dnrmant 1Vlineral Act.

In 2006, the Ohio l.egislatuie ameiided the dorniant mineral act and

provided additional due process safeguards to m.ineral irrterest ttolders

The additioh:al steps germane to this case are:

1) ktecording of an affidavit of abandonment U301.56 (E)(2).

.2) Holder may file a claim to preserve inineral interests witb.zu 60

days of notice of affidavit of abandomnent §5301.56 (H)(1).

In the case at bar, Defendant promptly filed their clairn to preserve mineral

interest within the 60 day time Iiinit_

Plaintiffs further claim that answering Defendant's do not have stariding

in tltis matter in that they are- not the successors in interest to the origirial holder's
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of nlineral interest Vartce and Eleanor Hines. The Court finds that T'laintiffis

argument to be without merit. The Court finds that through Ohio's Law of

Succession that the mineral interest lierein passed from Vance T-lines an.d Eleanor

Hines and then to their only heir their son Walter Vane Hines and then from

Walter Vance Hines to his children. the Defenda.tit's lierein„ The Court

specifically :finds Defendant's to be the lineal descendailts ofthe original holders

and the successors =in interest to the ©riginal hoIders mineral interest.

The Court finds pursuant #o both tlie 1989 and 20061?orrnaaat lUlineral Act

the .Defendants have preserved their mineral interest. Under 1989 Aet; the, Court

finds the July 15, 1959 lease of inin.erals from Walter Vance Hines occurred

within the statutory look back period as defined in Riddel and as such was a

savings event. un.der the stattie, Under the 2006 Act, the Court finds that

Defendant's properly preserved their rriineral rights by filing a notice of

preservation with the county recorder.

The Court finds the 2006 Iaw is the applicable law in the case. In Dodd v.

Croskey Seventh Dist App (2013) 12 HA 6(9I12/2013) the Court applied the

2006 law in determining tkie.parties claim. The claim involved a 1947 oi1 and gas

reservation with no further title tratisactions'that the mineral interest were subjecx.:

The Court did not address its choice oft.he 2006 Act over the 1989 Act in

Dodd. However, it is clear from their decision that the 2006 law was applied..

This Court is convinced that applying the 2006 law is. the appropriate

statute in this case: for the following reasons.
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R.C. 5301.56 is part of the Marketable Title Act. The Marketable Title

Act is ORC 5301.47 - 5301.56. The act.is to be read in total and not as separate

independent statutes.. The purpose of the act is to establish a znarketable chain of

title; ORC 5301.:55 liberal construction "Sections 5301.47 to 5301.56 so

inciush-e, of the Ohio Revised Code shal$ be liberally construetl to effect the

legisl.ative pu.rpose of simplifying and, facilitatzng land title transaction by

al"lowing- persons to rely on a record chain of title as described in Seetion 5301.48

of the Ohio Revised Code, subject only to such limitations as. appear in Section

5301:49 of the dhio:Revise:d Code".

The applicatiQn Of an "automatic" vesting clause of the 1989 Dorrnant

Mineral Act is contrary to simplifying: and facilitating land title transaction by

allowing persons ta z:eply ozi a record chairi of title.

This Couirt does riot believe it was the Iegislative intent at enactment to

make surface holders automatically vested in the .naineral rights pursuant to the

1989 Dormant .Mirieral Act. The term5 automatic vesting, teiminated, null and

void; or extinguished.were not used in the statute.

Those terms n-a11 and void and extznguished are used in other parts ofthe

marketable title act but the Dormant Mineral Act uses the term abandoned.

The Court does not believe the difference in language to be urrconseious..

The Court finds pursuant to the Marketable Title Act. that Plaintiff at the

minimuxn must have filed aquzet title action, prior to 2006 to have the 1989 law

apply. Absent such action and determination, notice of the reversio.n of mineral
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intexest would not be apparerit in the record chain ql" ti;t:le and thus violate the

purpose of the 1vlaFke,table Title Act.

S3nce in this matter no action: -was filed until. 2012, Plaintiff must corifonn

to the applicable law currently in. place to perfect their abandqnmenf elaizn, And

such the 2006 Dormant 1Vlineral Act is controlling.

'nie Court finds this ruling is not in conflict with Texaco v. Short 454 U.S.

516 (1982) Tex.aoo v. Short required due process before title, vested in the surface

holder. ln the case at bar; Defendant Hines family was not given any due process

consideration priar to this suit. There is no evidence of a Quiet Title Action. filed

between 1989 and 2006. In order for the 1'laintiff's interest to vest some courE

action or recording: of said in.terest must have accurred. Plaintiff failed to assert

its cla'zm pri_or to 2006 as such Plaintiff interest did not vest prit^r to 2006 and is

subjeat to the 2006 amended statute.

VJI-IEREFORE, it. is the ORDER of the Court that;

Plaintiff s Motion For S:utnmary Juiigrnerit is denied.

Defeiadants, Hines Fa.mily,.Iviotion For Sunmmary Judgmen.t is granted:

Defenclants, I^.fines Family, is the lawful owner of the oil and gas interest at

issue in this matter: Plaintiff's claim of own.ership fails under the 1989 and 2005

Dortnant Mineral Act: The Court holds the 2006 Donnant Mineral Act to be

coiii:ti'o3ling:

^^ ^^EREi)o

T. Shat 14e e, ^,ge^
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NOTICE: FINAL APPEALABLE ©MER.

This is a final appealabie order: r each party who is not in defatitt; servFo e
notice to the attarney for each party and to each party who represents ;himself or
herself by regular mail service witli certificafe of mailing making notatianofsame
upon case docket.

Stamped Copies:
^ttomey Patrick E. I*Iosei

ttoxney T. Okveii Seetliam
Atkorney Clay :K_ T^i1ar
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FOR CARROLL COUNTY

r^ f 3 .

^fl13^^'^^1^ AM 9:

C^
l.7^e^... Fll..^^fy(:Ui`^ FL7(•^^lti

M^

#

^r K.

RONALD EDWARD DAHLGREN, et al. )
) Case No. 13CVL127445

Plaintiffs )

) Judge Richard M. Markus
v ) (Serving By Assignment)

^

BROWN FARM PROPERTIES, L.L.C. et al. ) FINAL OPINION AND

Defendants )

F_ACTUAL AND PROCEDURAL HISTORY

On February 11, 2013, eight plaintiffs filed this case to quiet title for oil and gas rights

they inherited from their mother or grandmother. Three defendant landowners contend that

Ohio's Dormant Mineral Act deemed that the family abandoned those rights which then merged

into the landowners' surface titles. The fourth defendant is a developer that holds the plaintiffs'

leases for those oil and gas rights. Each defendant filed an Answer with a Crossclaim or a

Counterclaim. The defendant developer supported the plaintiffs' claiins.

Ohio adopted its Dormant Mineral Act as part of its Marketable Title Act on March 22,

1989, and added significant procedural .provi-sions by an amendment on June 30, 2006. The

parties agree that either the 1989 version or the 2006 version of Ohio's Dormant Minerals Act

governs their dispute. No one asserted or sought to enforce an abandonment claim while the

1989 version was in effect. This.Court concludes that the 2006 version controls and denies the

landowners' abandonment claim, so the plaintiffs retain those rights.
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On August 5; 2013, all parties jointly filed "Stipulations of Fact" which provide:

Certain parties have recently amended their pleadings so that the only claims
remaining in this action by any party sound in declaratory relief or quiet title and
involve the issue of whether the Defendants have ownership. of the oil and gas
minerals underlying their respective properties. The parties agree and stipulate to
the following facts and request that the issue of the ownership of the subject
minerals be finally decided by the Court based upon the stipulated facts without
the need of any trial.

Those factual stipulations provide the basis for this Court's decision.

On September 16, 1949, Carl E. Dahlgren and Leora Perry Dahlgren (husband and

wife) conveYeci 225_59 acres in.Carro?1-Cour.ty to 'Wil>iani L,e^is Dunlap, w;1! a dePd that-

provided:

Excepting and reserving to Leora Perry Dahlgren all the oil and gas underlying
said premises together with rights of way for pipe lines and ingress and egress to
any drilling operations thereon and for the removal of said minerals from said
property.

By that deed, the Dahlgrens severed the subsurface title for oil and gas from the surface title for

that property. See Gill v. Fletcher (1906), 74 Ohio St. 295, paragraphs 1-3 of the syllabus.

Leora Dahlgren did not convey her retained mineral rights to anyone before her death on

March 13, 1977. Her will and resulting probate court orders vested her mineral rights in her

three children. They are the lawful successors to Leora Da]Zlgren's reserved rights, pursuant to

probate court Certificates of Transfer which her daughter mistakenly filed with.the Carroll

County Probate Court rather than the Carroll County Recorder's Office. The Carroll County

Probate Court issued a Certificate of Transfer for those oil and gas rights to those children on

May 3, 1978.

Those reserved rights were not the subject of any title transaction that anyone recorded in
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the Carroll County Recorder's Office between March 22, 1969 (twenty years before the effective

date for the 1989 version of the Dormant Mirierals Act) and September 17, 2009 (the date wlien

one of the plaintiffs first recorded an oil and gas lease to a developer).

There was no drilling at, production from, or storage of biI or gas on that property or any

property pooled with it before July 5, 2012. The severed oil and gas title was not separated from

the surface title on tax lists for the Carroll County Auditor or the Carroll- County Treasurer. No

one filed a claim in the Carroll County Recorder's Office for oil or gas ownership on the relevant

propezte^ :^^efc^rr 1^:^xf_^plarniiffs>fied that:claim nn Apri1 12;.201.2...

The three defendant landowners are the lawful successors to William Dun.lap's rights for

the relevant properties, pursuant to duly recorded chains of title. In each of their chains of ritle

the deeds are expressly subject to the oil and gas reservation set forth in the deed recorded at

Volume 121, Page 300, which is the 1949 Dahlgren deed.

Two of the three landowner defendants first acquired their interests in the relevant

properties after the 2006 amendment to Ohio's Dormant Mineral Act, so they did not and could

not have asserted any abandonment claim before that amendrnent. The remaining landowner

defendant acquired his interest in relevant property by deeds in 1999 and 2002.

None of the defendant landowners nor any of their respective predecessors in interests

ever asserted any abandonment for the relevant mineral rights in any eourt:proceeding before

these landowner defendants filed their pleadings in this case.

In 2009, each 'of the plaintiffs leased their oil and gas interests for the relevant properties

to a developer who recorded those leases in the Carroll County Recorder's Office in 2009 or

2010, and who later assigned those leases to the, defendant developer.
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In March of 2012, one of the defendant landowners sent the plaintiffs and the Ieaseholder

developer a"Notice of Owner's Intent to Declare the Abandonment of Mineral Inte.rest (Ohio

Revised Code 53.01.56)" for part of the relevant properties. There is no evidence that before

then any of the defendant landowners or any of their predecessors in interest ever asserted to any

of the plaintiffs or to any public official that any owner of those mineral interests had abandoned

thein.

Within 60 days after the landowners sent them a "Notice of Owner's Intent to Declare the

Abandonrn:ent of Mineral Interest," five of the eight.plairtiffs,._filed.eraims-f.or their relevan#

mineral interests in the Carroll County Recorders' Office.

On September 3, 2013, the plaintiffs filed their Brief in Support of Request for Judgment.

On October 18, 2013, the three defendant landowners filed their Motion for Judgment and

Supporting Brief, and the defendant developer filed its Responsive Brief in Support of Plaintiffs'

Request for Judgment. On November 1, 2013, the plaintiffs filed their Responsive Brief. The

case is now ripe for this Court's decision.

JI1L.1 - T t, ^ Fil IR ^^^ÎN. €; `v 1A R K BT A B LL f f1LE Ac.;T

In.1961 Ohio joined a widespread title reform movement when it enacted its Marketable

Title Act as R.C. 5301.47-5301.56. In the Prefatory Note for a later proposed Uniform

Marketable Title Act, tIte Natiorial Conference of Coinmissioners on LTniform State Laws

explained the general purpose for those laws:

The basic idea of the Marketable Title Act is to codify the venerable New England
tradition of conductin g title searches back not to the original creation of title, but
for a reasonable period only. The Model Act is designed to assure a title searcher
who has found a chain of title starting with a document at least 30 years old that
he need search no further back in the record. Provisions for rerecording and for
protection of persons using or occupying land are designed to prevent the
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possibility of fraudulent use of the marketable record title rules to oust true
owners of property.

The most controversial issue with respect tb marketable title legislation is whether
or not an exception should be made for mineral rights. This [Uniforni] Act
follows the Model Act in making no such exeeption. Any major exception largely
defeats the purpose of marketable title legislation, by forcing the title exaaniner to
search back for an indefinite period for claims falling under the exception.

As originally enacted, Ohio's Marketable Title Act governed all interests in land

including severed mineral interests. It relies on a chain of title with a`root" record no more than

40 years old. It included R.C. 5301.47 ("Defmitions"), 5301.48 ("Unbroken chain of recorded
° . -: . -.. .... .. ; _ . ,.: -

title"), 5301.49 ("Record marketable title; exceptions"); 5301 _50 ("Prior interests"), 5301.51

("Preservation of interest"); 5301.52 ("Contents of notice"); 5301.53 ("Certain rights not.

barred"); 5301.54 ("Effect of changes in law"), 5301.55 ("Liberal construction"), and R.C.

5301.56 ("Three year extension"): Between 1963 and 1989, the legislature adopted various

amendments to those sections, which are not relevant here.

Effective March 22, 1989, the legislature repealed and rewrote R.C. 5301.56 to create

Ohio's Dormant Minerals Act. Effective June 30, 2006, the legislature amended R.C. 5301.56

by adding procedures for a surface landowner to claim that a mineral rights holder has abandoned

those rights and for the mineral rights holder to challenge that claim.

In their c®ntext, it is clear that the legislature has always intended that the Marketable

Title Act (R.C. 4301.47-5301.55) and the Dormant Minerals Act (R.C. 5301.56) are integrated

title laws which should be read together whenever they were in effect.

Thus, R.C. 5301.47 provides definitions that apply to R.C. 5301.47 to 5301.56 inclusive;

and R.C. 5301.54 restricts the effect of all those sections on other statutory provisions. More
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significantly, R.C. 5301.55 directs:

Sections 5301.47 to 5301.56, inclusive, of the Revised Code, shall be liberally
construed to effect the legislative purpose of simplifying and facilitating land title
transactions by allowing persons to rely on a record chain of title as described in
Section 5301.48 of the Revised Code, subject only to such limitations as appear in
section 5301.49 of the Revised Code.

The purpose of the Marketable Title Act is to, "simplify and facilitate land title transactions by

allowing persons to rely on a record chain of title." Collins v. Moran, 2004-Ohio-1381 (7"` Dist.),

720, quoting Semachko v. Hopko (1473), 35 Ohio App.2d 205; see also Pinkney v. Southwick

Investinents; _L`L.:C'., 2n05-Ohio-4167 (8:n Dist.) atI31:

Both the Marketable Title Act and its Dormant 1Vlinerals Act component support reliance

on public documents rather than private communications for title transfers. For some purposes,

the Maxketable title Act penmits reliance on public documents outside the county recorder's

office.

R.C. 5301.47 defines reliable public records that document title interests and transfers:

As used in sections 5301.47 to 5301.56, inclusive of the Revised Code:

(B) "Records" includes probate and other official public records, as well as records
in the office of the recorcler of the county in which all or part of the land is situate.

(C) "Recording," when applied to the official public records of the probate or other
court, includes filing:

(F) "Title transaction" means any transaction affecting title to any interest in land,
including title by will or descent, title by tax deed, or by trustee's, assignee's,
guardian's; executor's, adrninistrator's, or sheriffs deed, or decree of any court, as
well as wa.iranty deed, quit claim deed, or mortgage.
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R.C. 5301.48 defines the holder of an "unbroken chain of title" for an.interest in real

property and therefore a "marketable title" for that interest to include (a) a person for whom those

public records show an unbroken chain of title for that interest which. extends back for at least

forty years; or (b) a person for whom those public records show an unbrokcn chain of title for an

interest that a document created within the preceding forty years. If the documents in that chain

of title specifically identify a recorded document that created an interest in that property, the act

preserves that interest. R.C. 5301.49(A). All in.terests created before an unbroken chain of title

that:.extGnzlS back: a.t lea,t_:foi.ty years °;vhioh a.re .not other^riis€ pres?rved by the act are- "null. and._ .

void" [R.C. 5301.50] and "extingttished" [R.C. 5301.49(D)].

Subject to specified exceptions, the holder of an interest with an unbroken.chain of title

for at least forty years need not demonstrate (a) the creation of that interest more than forty years

earlier, or (b) the termination of any purported limitation on that interest more than forty years

earlier. The forty years are measured back from "the time the marketability is being determined"

[R.C. 5301.47(E) and R.C. 5301.51(B)]; or"is to be determined" [R.C. 5301.481

R.C. 5301.51 and 5301.52 permit the holder to preserve'an otherwise unprotected interest

by recording a prescribed notice. Before the 2006 amendment that created the Dormant Minerals

Act, the legislature repeatedly revised R.C. 5301.56 to provide additional three year grace periods

during which the prescribed notice could preserve that interest; which it ultimately extended.to

December 31, 1976 [more than 15 years after the act's effective date].

'I'WO VERSIDI*IS OF T.l-IE DORMANT MINERA11S ACT

Following the adoption of Marketable Title Acts, many states added special rules for the

termination of nnineral rights, including temporary lease interests and permanent fee simple
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ownership. Here again, the National Conference of Commissioners on Uniform State Laws

explains that history in the JPrefatory Note for its Uniform Dormant Interests Act, which'the

Conference approved in 1986 and the A.B.A. approved on February 16, 1987:

Transactions involviing mineral interests may takc several. different fornas. A lease
permits the lessee to enter the land and remove minerals for a specified period of
time; .... A fee title or otlier interests in minerals may be created by severance.

A severance of mineral interests occurs where all or a portion of mineral interests
are owned apart from the ownership of the surface. A severance may occur in one
of two ways. First, a.surface owner who also owns a mineral interest may reserve
all or a portion of the mineral interest upon transfer of the surface. In the deed
:,anveying the surface of the land to the buyer,::tiie'seller iese?^fes`a mineral
interest in some or all of the minerals beneath the surface. .

Second, a person who owns both the surface of the land and-a mineral interest
may convey all or a portion of the mineral interest to another person. ....
Severed mineral interests may be owned in the same manner as the surface of the
land, that is, in fee simple.

Dormant mineral- interests in general, and severed mineral interests in particular,
may present difficulties if the owner of the interest is missing or unknown. Under
the common Iaw, a fee simple interest in land cannot be extinguished or
abandoned by nonuse, and it is not necessary to rerecord or to maintain current
property records in order to preserve an ownership interest in minerals. Thus, it is

-possible that the oniy document appearing in the public,record may be the
document initially creating the miineral interest. Subsequent mineral owners, such
as the heirs of the original mineral owner, may be unconcerned about an
apparently valueless mineral interest and may not even. be aware of.it; hence their
interests may not appear of record. If mineral owners are missing or unknown, it
may create problems for anyone interested in exploring or mining, because it may
be difficult or impossible to obtain rights to develop the minerals. An exploration
or mining eomp,any may be iiable to the missing or unknown owners if
exploration or mining proceeds without proper leases. Surface owners are also
concerned.with the ownership of the minerals beneath their property. A mineral
interest includes the right of reasonable entry on the surface for purposes of
mineral extraction; this can effectively preclude development of the surface.and
constitutes a significant impairment of marketability.

An extensive body of legal literature demonstrates the need for an effective means



of clearing laud titles of dormant mineral interests. Public policy favors subjecting
dormant mineral interests to temiination, and legislative intervention in the
continuing conflict between mineral and surface interests may be necessary in
some jurisdictions. More than one-fourth of the states have now enacted special
statutes to enable termination of dormant mineral interests, and some of the nearly
two dozen states that now have marketable title acts apply the acts to mineral
interests.

Nonuse. A number of statutes have made nonuse of a mineral interest for a term of
years, e.g., 20 years, the basis for termination of the mineral interest. Such a.
statute in effect makes nonuse for the prescribed period conclusive evidence of
intent to abandon. The nonuse scheme has advantages and disadvantages. Its
niajor att.ractaon is that it enables axti1Yguishment of dormant interests solely on =
the liasis of nonuse; proof of intent to abandon is unnecessary. Its major
drawbacks are that it requires resort to facts outside the record and it requires a
judicial proceeding to determine the fact of nonuse. It also precludes long-term
holding of mineral rights for such purposes as future development, future price
increases that will make development feasible, or assurance by a conservation
organization or subdivider that the mineral rights will not be exploited.

The nonuse concept should be incorporated in any dormant mineral statute. ....

Recording. Another approach found in several jurisdictions, as well as in USLTA
[Uniform Simplification of Land Transactions Act], is based on passage of time
without recording. Under this approach a mineral interest is extinguished a certain
period of time afler it is recorded, for example 30 years, unless during that period
a notice of intent to prescrve the interest is recorded. The virtues of this model are
that it enables clearing of title on the basis of facts in the record and without resort
to judicial action, and it keeps the record mineral ownership current. Its major
disadvantages are that it permits an inactive owner to preserve the mineral rights
on a purely speculative basis aad to hold out for nuisance money indefinitely, and
it creates the possibility that actively producing mineral rights will be lost through
inadvertent failure to record a notice of intent to preserve the mineral.rights. Tb.e
recording concept is useful, however, and should be a key element in any dormant
mineral legislation.

^a

Constitutionality. Constitutional issues have been raised concerning retroactive -
application of a dormant mineral statute to existing mineral interests. The leading
case, Texaco v. Short, 454 U.S. 516 (1982), held the Indiana dormant mineral -
statute constitutional by a narrow 5-4. margin. The Indiana statute provides that a



mineral right lapses if it is not used for a period of 20 years and no reservation of
rights is recorded during that time. No prior notice to the mineral owner is
required. "1`he statute includes a two-year grace period after enactment
during which notices of preservatioii of the mineral interest may be recorded.

A combination nonuse/recording scheme thus satisfies federal due process
requirements. Whether such a scheme would satisfy the due process requirements
of the various states is not clear. Comparable dormant mineral legislation has been
voided by several state courts for failure to satisfy state due process requirements.
Uniform legislation, if it is to succeed in all states where it is enacted, will need to
be clearly constitutional under various state standards. This means that some sort
of prior notice to the mineral owner is most likely necessary.

For Ohio, both the 1989 version and the 2006 version of the Dorrnant Minerals Act create

statutory conditions when the owner of subsurface minerals rights is "deemed" to have

abandoned those rights. Both versions designate those conditions by epluding circumstances

when the owner is not deemed to have abandoned them. In the 1989 version, R.C. 5301.56(B)(1)

designated conditions that denied or disqualified a statutory claim that a mineral rights owner

abandoned those rights:

(B) (1) Any mineral interest held by any person, other than the owner of the
surface of the lands subject to the interest, shall be deemed abandoned and vested
in the owner of the surface, if none of the following applies:

(a) The mineral interest is in coal, or in mining or other rights pertinent to or
exercisable in conneetion with an interest in coal, as described in division (E) of
section 5301.53 of the Revised Code. However, if a mineral interest includes both
coal and other minerals that are not coal, the mineral interests that are not in coal
may be deemed abandoned and vest in the owner of the surface of the lands.
subject to the interest.

(b) The mineral interest is held by the United States, this state, or any political
subdivision, body politic, or agency of the United States or this state, as described
in division (G) of section 5301.53 of the Revised Code.

(c) Within the preceding twentyyears, one or more of the following has occurred:

(i) The mineral interest has been the subject of a title transaction that has been
filed or recorded in the office of the county recorder of the county in which

10
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the lands are located.

(ii) There has been actual production or withdrawal of minerals by the holder
from the lands, from lands covered by a lease to which the mineral interest is
subject, from a mine a portion of which is located beneath the lands, or, in the
case of oil or gas, from lands pooled, unitized, or included in unit operations,
under sections 1509.26 to 1509.28 of the Revised Code, iri which the mineral,
interest is participating, provided that the instrument or order creating or
providing for the pooling or unitization of oil or gas interests has been filed or
recorded in the office of the county recorder of the county in which the lands
that are subject to the pooling or unitization are located. .

(iii) The mineral interest has been used in underground gas storage operations
by the holder.

, _ ,....^... ,..
(iv) A drilling or mining permit has been issued to the holder, provided that
an affidavit that states the name of the pennit holder, the permit number, the
type of permit, and a legal description of the lands affected by the permit has
been filed or recorded, in accordance with section 5301.252 of the Revised
Code, in the office of the county recorder of the county in which the lands are
located.

(v) A claim to preserve the mineral interest has been filed in accordance with
division (C) of this section.

(vi) In the case of a separated mineral interest, a separately listed tax parcel
nuinber has been created for the mineral interest in the county auditor's tax
list and the coun.ty treasurer's duplicate tax list in the county in which the
lands are located.

The 1989 version provided a three year grace period after its effective date for any of the

disqualifying conditions (including the filing of a mineral rights claim) to preclude abandonment.

RC. 5301.56(B)(2)..

The 2006 version designates the same conditions that deny or disqualify a statutory claim

that the owner of subsurface mineral rights abandoned those rights. The critical difference

between. the 1989 version and the 2006 amended version of the Dormant Minerals Act is the

presence in the 2006.version and the absence in the 1989 version of any express provision for its

lI



implementation.

For the 2006 version, the Act provides procedures for a surface owner to regain severed

subsurface mineral rights in the absence of those specified circiumstances. To terminate any

subsurface rights the surface owner must notify each subsurface holder that he or she intends to

declare that interest abandoned [RC. 5301.56 (E)(1)], and within thirty days thereafter must file

an affidavit of abandonment with. the applicable county recorder [R.C. 5301.56 (E)(2)]. The

notice must identify the allegedly abandoned subsurface rights and assert the statutorily defined

inactivity [R;.C: 5301.56(17)]. The aff ^avit of2bandorim'ent must ccnfnm the rtoiiVe and allege

the statutorily defined abandonment [R.C. 5301.56 (G)].

The 2006 version provides procedures for the subsurface owner to oppose the surface

owner's notice by filing within sixty days thereafter a claim to preserve those rights [R.C.

5301.56 (H)(1)(a)] or.an affidavit that disputes the statutorily defined abandonment. [R.C.

5301.56 (fi)(1)(b)] If the subsurface holder fails to file either of those documents within that

time, the recorder shall, memorialize, those events and thereby vest the surface owner with that

subsurface holder's rights. [R.C. 5301.56 (H)(2)]

By contrast, the 1989 version of Ohio Dormant 1Vlineral Act did not include any provision

for the surface owner to notify the holder of any subsurface mineral rights about an abandonment

claim before or after the alleged abandonment, or to file anything with the country recorder or

anywhere else. It provided no procedure for the holder of subsurface rights to contest their

alleged abandonment, and no procedure for anyone to record the abandonment anywhere.

The 2006 version for R.C. 5301.56(B)(3) permits the surface owner to send the holder of

any subsurface mineral rights an abandonment notice whenever none of the statutorily defined

12



disqualifying events occurred within twenty years preceding that notice. The 1989 version of

R.C. 5301.56(B)(1)(c) provided for its application unless: "Within the preceding twenty years

one or more of the following has occurred," without specifying the event from which it measures

the preceding twenty years. In lieu of the 1989 version's three year grace period after the

statute's effective date for the mineral rights holder to establish h any of the disqualifying events

(including a filed claim); the 2006 version permits the mineral rights holder to ffle that claim

within 60 days after the suiface owner notifies him of the claimed abandonment.

iing sf; eit^ac;r;°;he 1989-versioea ort_he 2006 :version denies that the Marketable Title..

Act (R.C. 5301.47-5301.55) remains applicable to mineral rights, at least to the extent that the

Dormant Minerals Act does not expressly provide differently.

In this case, the surface landowners assert (a) that the 1989 version established the

claimed abandonment automatically when none of the disqualifying events occurred within

twenty years preceding its effective date or the three year grace period; and (b) that the

abandonment was complete before the 2006 amendment required different procedures to assert

or confirm it.

By contrast, the holders of the reserved mineral rights and the developer who holds their

leases contend (a) that .the 2006 version controls the abandonment procedures here because the

landowners first asserted any abandonment after 2006, (b) that the landowners have not complied

with the procedures required by the 2006 amendment because they never filed the required

, abandonment affidavit which permitted them to contest that claim, and (c) that the 2006 version

precludes abandonment because disqualifying events occurred after 2006.

Counsel have not cited any appellate decision that decides whether or when to apply the

13 .



1989 version of R.C. 5301.56 for an abandonment claim filed after the 2006 amendment. But

see Dodd v. Croskey, 7`h Dist. No. 12HA6, 2013-Ohio-4257 (Sept. 23, 2013)(appl,ying the 2006

version to events that arose before its enactment without discussion of that choice): This court

has found none.

After careful consideration, this Court agrees with the holders of the subsurface mineral

rights... Without any contrary statutory language, this Court concludes that the 1989 version

impliedly required implementation before it finally settled the parties' rights, at least by a

recorded abaiidohiiient claim tiiat per^nitte^: the adverse party to cl^ahenge its ^validity; if riot'oy

an appropriate court proceeding to confirm that abandonment. Circumstances that support a

claimed right do not by themselves provide a completed remedy. Absent any implementation or

enforcement of claimed abandonment rights before the 2006 amendment, the landowner

defendants must comply with the procedures which the 2006 amendment requires.

First, the surface owners' interpretation of the 1989 version conflicts with "the legislative

purpose of simplifying and facilitating. land title transactions by allowing persons to rely on a

record chain of title as described in Section 5301.48 of the Revised Code." R.C. 5301.55. The

county recorder's records would not reveal'some disqualifying conditions that prevent statutory

abandonment. See R.C. 5301.56(B)(3)(c)("The mineral interest has been used. in underground

gas storage operations by the.3,tolder");,5301.56(B)(3){f)("Iri the case of a separated mineral

interest, a separately listed tax parcel number has been created for the mineral interest in-the

county auditor's tax list and the county treasurer's duplicate tax list in the county in which, the

lands are located"). A title examiner might well find the recorded Dahlgren deed with.its

reservation of mineral rights, without any record that shows whether the Dahlgrens or their

------------ - -- - ------------- ----------
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descendents preserved or abandoned those rights.

Second, interested parties could dispute compliance with disqualifying conditions,

without filing anything in the recorder's office. Hence, reliance on the recorder's records to

establish or avoid abandonment requires at least a recorded document if not judicial

confirmation.

Third, "[fJorfeitures are not favored by the law. The law requires that we favor individual

property rights when interpreting forfeiture statutes." Ohio Dept. ofLiquor Control v. Sons of

Ita:yLocl^^e 'F>^I f i i^92^, 55:t^hi:St d532; 534, quoteci: at 8ogg v:. Zurz; 2009-Ohio-1526, a121

Ohio St.3d 449, 19; see also State v. Lilliock (.1982), 70 Ohio St.2d 23, 25; Dodd v. Croskey,

supra, at 135.

Fourth, the Dormant Minerals Act employs considerably less conclusive language than

the Marketable Title Act to terminate title interests. The Marketable Title Act establishes that the

unprotected rights are "null and void" or "extinguished," while the Dornnant Minerals Act

provides thafthey are "deemed abandoncd." Compare R.C. 5301.50 and R.C. 5301.49(D) with

R.C. 5301.56(B)(1). The less conclusive language in the Dormant Minerals Act strongly

suggests that it provides standards but does not resolve the issue. Compare Blatt v. Hamilton

County Bd. ofRevision, 2009-Ohio-5260, 123 Ohio St.3d ,T22; In Re Washington, 2004-Ohio-

695.1, 10.h Dist. No. 04AP429; 123.

Fifth, the landowners' interpretation of these provisions creates the anomaly that mineral

rights are deemed abandoned when the owner has a statutorily preserved record marketable title.

In this case, for example, the plaintiffs have a record marketable record title from the probate

court's Certificate of Transfer less than forty years earlier, pursuant to R.C. 5301.47(A) and R.C.

15



5301.48; which the defendant landowners' own deeds have preserved pursuant to R.C. 5301.49

and R.C. 5301.51. See See Toth v. Berks Title Ins. Co. (1983), 6 Ohio St.3d 338, syllabus;

Heifner v. Bradford (1983), 4 Ohio St. 3d 49, syllabus.

Sixth, this Court doubts that statutory abandonment is constitutionally enforceable

without giving the adverse party an opportunity to dispute the relevant claims. In Texaco v. Short

(1982), 54 U.S. 516, the federal Suprenac Court ruled that Indiana's Dormant Minerals Act

satisfied federal constitutional protections when a mineral owner lost his rights in specified '

- ; .
circumstanc&-without giving that owrier advance noiicê^. But-the same opinion stated at 533-34:

The question then presented is whether, given thatknowledge, appellants had a
constitutional right to be advised -- presumably by the surface owner -- that their
20-year period of nonuse was about to expire.

In answering this question, it is essential to recognize the difference between the
self-executing feature of the statute and a subsequent judicial determination that a
particular lapse did, in fact, occur. As noted by appellants, no specific notice need
be given of an impending lapse. ... It is undisputed that, before iudgment could
be entered in a quiet title action that would determine conclusively that a mineral
interest has reyerted to the surface owner, the full procedural yrotections of the
Due Process Clause -- includinjz notice reasonably calculated to reach all
interested parties and a prior opportunity to. be heard -- must beprovided
(underlining emphasis added)

Without advance notice and an opportunity to be heard, statutory abandonment may

violate Art. I, Sec. 19 of the Ohio Constitution ("Private property shall ever be held inviolate"),

even if it does not violate federal constitutional provisions. However, we need not determine

whether statutory abandonment without prior notice satisfies that provision of the. Ohio

Constitution where other considerations reach the same result without addressing that concern.

In any event, Due Process requirements in both the federal and state constitutions

unquestionably mandate notice and an opportunity to respond before a dispute about those rights

16



can be resolved. Courts should construe statutes in the manner that best confirms their

constitutionality. Mahoning Education Assaciation of Developmental Disabilities v. State

Employment Relations Board, 2013=Ohio-4654, ¶19; State v. Carnes, 2007-Ohio-604, ¶(7^h

Dist.)

For the purposes of this decision, the court accepts the defendant landowners' argument

that the 1989 version of Ohio's Dormant Mineral Act deemed the plaintiffs' mineral rights

abandoned if none of the disqualifying conditions existed within twenty years before March 22,

1:989 :(tlie aet's :ffeetzvp. d^te) or:;before 11?:4^rc,1..9-92. (tlie; statutory.grace pe^o,d).: See Riddel

v. Layman, 5th Dist. No. 94CA114 (July 10, 1995). However, at most the absence of those

conditions created an inchoate right; it could not and did not transfer ownership without judicial

confirmation or at least an opportunity for the disowned party to contest their absence or the

effect of their absence.

The plaintiffs and the lease holder provide legislative history for the 2006 amendment,

which seemingly demonstrates that the amendment served to remove (a) an ambiguity about the

date from which the law measure the twenty preceding years, and (b) constitutional concerns

about abandonment of property rights without notice. These are procedural changes, not a

removal of substantive rights that requires greater scrutiny. Courts can and should apply

whatever current procedures govern the .pending dispute,::. Lazi,dgr-af v. USI Film Products (1994),

511 U.S. 244, 273; Combs u Comm'r ofSocial Security (2006); 459 F.3d 640, 647 (6th Cir.); Van

Fossen v. Babcock & Wilcox Co. (1988), 36 Ohio St.3d 100, 107._

Indeed, the rnineral rights owners might equally complain that both the Marketable Title

Act and the Dormant Minerals Act deprived them of vested common law ownership rights on the

17
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arbitrary and unsupportable assumption that their failure to develop those minerals meant that

they deliberately abandoned them forever. Could the legislature deem that a surface property

owner abandoned his title if he failed to develop an empty lot for some arbitrary interval? The

federal Supreme Court's decision in Texaco v. Short, supra, may answer: "Yes." But the

property owner must have an opportunity to dispute that result.

NO ABANDO^'.VF1T UNDER THE CURI^Eh:T LAW

Each of the plaintiffs leased his or her oil and gas interests for the relevant properties to a

developer wh®,recorded those leases in the Ca_-rall Courity Itecorder's Offce in.2p0q.or 20I0: .

Those recorded leases are- "title transactions" that preclude any deemed abandoiunent for the

plaintiffs' mineral interests pursuant to the 2006 version of R.C. 5301.56(B)(3)(a).

Within 60 days after a landowner sent them a "Notice of Owner's Intent to Declare the

Abandonment of Mineral Interest,°' five of the eight plaintiffs filed statutorily sufficient claims

for their relevant mineral interests in the Carroll County Recorders' Office. Those recorded

claims preclude any deemed abandonment for their interests and the interests of all the remaining

plaintiffs pursuant to the 2006 version of R.C. 5301.56(B)(3)(e) and 5301.56(C)(2)..

Two of the landowner defendants never complied with R.C. 5301.56(E)(1) by sendirig or

publishing notice to "each holder" of the allegedly abandoned mineral interests. None of the

defendant landowners ever coinpliecl-with.R.C. 5301.56(E)(2)1iy filing ari "affidavit of

abandonment" in the Carroll County Recorder's office. Without those notices or affidavits, those

landowners failed to invoke the abandonment procedures which the 2006 version requires to

assert an abandonment claim.

18



F1NAL 1tJJDCsNlE_N'f'

In this case, the following plaintiffs hold mineral rights for the relevant properties:

Ronald Edward Dahlgren, Elsa Anne Lyle, Helen Mary Dahlgren, Martha Perry Dahigren,

Cynthia Ann Crowder, Daniel Carl Dahlgren, Charles Stephen Dahlgren, and Diane Ellen

Pullins. .The parties have not asked this Court to determine which plaintiff owns any allocated

interest in those rights for each relevant property, and this judgment shall not serve that purpose.

In this case, the following defendants own the relevant properties: Brown Farm

Properties; iLC;: Brla,^.L.;V4Tagner;,and,^ho7.^?as.Beadnell:. .: :.

In this case. Chesapeake Exploration, LLC is the cuxrent holder -of assigned leases avd the

defendant developer for the plaintiffs' oil and gas ownership on the relevant properties.

This Court determines and declares that each of the eight plaintiffs retains his or her

respective interest in oil and gas located on or recovered from the properties designated in the

Complaint and its attachments.

This Court quiets ownership and title to those mineral rights in the plaintiffs and'not in

the surface landowner.defendants.

This Court determi.nes and declares that each of the landowner defendants rctains his or

its surface ownership for those properties.

This Court deterlriines and declares that -the defendant. developer retains its rights as the

holder of recorded and assigned leases to those oil and gas rights.

Within sixty days after this Court files its judgment with the Clerk of the Carroll County

Common Pleas Court and any subsequent appeals from that judgment are exhausted, each of the

plaintiffs or their counsel shall file a copy of this Final Opinion and Judgment in the Carroll
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County Recorder's Office, together with a claim that satisfies R.C. 5301.56( C)(1).

The plaintiffs shall recover the costs of this case, not including attom-ey fees or litigation

expenses.

--------________^_-__^---
Judge Richard M. Markus, Retired Judge Rec^alled to

Service pursua.nt to Ohio Constituti.on, Art. IV, §6(C)

artd R.C. 141.16 E aiicl iissigred- t® the Carroll Couai.ty
Common Pleas Court for this matter,

THE CLERK SHALL MAIL TIME STAMPED COPIES OF THIS FINAL OPINION AND
JUDGMENT TO ALL COUNSEL AND THE ASSIGNED VISITING JUDGE
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