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` C^.i ._ Y !^^!^IS .^S A, CASE OF PLlEIIC CR GaIA.? _: atiV-1
W'^_....r;^'^ ^ -^r'i AN^'.r .^...3 VO A Sl1•¢^^

s
.,^fP f.^ !^-^-L C^^i;r;'^^;S ^~7:.̂T Qtr..-:S

P'„ :r_`^^`^`^L^.>^`^^,,.

ir;3d1.G.'Ca'`̂ .^,1.l;; s:. f in the lcl^I has ber .̂.̂ z`I a 'i._z.;2e.hC1na'aCA concept since

Hanami1rc.̀ bi first decreed his laws to be inscr:l.bed az1J +., _, .14Qua? ..^ laws -aere

inculcated tvi L.sun Uital4Te tribes of Isrciel. It is ^-l.i5 -pa..3:::aciple o``^'"̂.

pred:i.ntab3..lity that spa.;ne: t,?tr CC9i2st1..t.tltio7:t., t^:Or E't's"VOZ, as pzet%ioi.^sIly

elucidated, it is tf1e legislature th..ca''L. has the idn.L?rant puitJ^.^r to prescribe

crimes and d^..''^eriTP?_t1e pt;n? ="zEi3e1'2tS o 14C? court has i s1`'^' ^ouvr '4̀ a'6.3.adCXeTl:i sEE? this

v2st--v^,Ci at3tx`1or3. ty „

a t is difficult to determine what :fl;.xst:z tutiD^."^al infL'? nbaTientti s`lold ti ^e

most weight in this matter. It is clear t1hat bt 'cii 1.t"ieficza»i7e asS?Str;1.nc:,^ of

^oL3Tael and the fundamental rrtg1-i't, i:'..^'. due process were denied by the ^our':;3,

L`:bl.tix`-a,.'r wer^,̀.̂.. they ^cR1f2llE..'G.'.̂  to grant any defG3ri?n; e to the t:i,:£'8ad authori ty of

the Gĉ..-nerr.^..€. As°ueu^`E3ly nor th£,'. r?Z:Ii''..s ^.'Tt:'zerated in the Bila. of iights>

Zit^ Sixth /unarlIT4nat to tk>.e t3aitec: States Const2tutiaia aac^ ^ention 10,

Artic.f...^'.. I of the vi'I7,.E.a Constitution ensure Appellant the right tC? ..^..f`.enti'4T'e

assistance of counsel at all critical stagvs-0 it is ecpall.y igpvrtant that

counsel may not '3e ^^arus t upon a criminal defendant.

Alti'yug:`2 ti1a i'ba:`r°'z:.e1."a'n'Gi2 kmei:3;lzii,.̂ ',.?°I.t d'Je.'r not establish a rigid pro+ : di:Sr's..-'

binding this State Gcl proffer 3i73..1iw^..'l in :;.:^ 3̀ cases, it does guarantee diSe

F=Gtceis of law.;

it is :sa1i;7oss:Lblt for :O-ulqsel to :itar,=,na; the relevant facts al?d b`^.-

%ide^.la.za',t^ for t :.̂^^. Jm"'. `F^3.V '^ : ;.L^-c^^.^ ^«iĴi. when counsel had F` only '. ^-^ i:'7:i C' ^^'•..̂ t ^a 4. ^ _ a ^'^^''

''y/^p ^y^ .̂ +

before ^..
t_.,-5 r̂ -^

'x.^w..i..3.. . It ,......^._ ^ . ,^..^.'<l,r^=
+^ ry' }

^
'^y

A^ V
+̂

3.''X^?.r "^k^^ to ^̂^=^.Y=.^sio Yz^
:

^i^.ii3d._x7 ^ id^""'^ " ^ v ^..^ r"2̂ ^_.^:.^... that w^ .^ci.^^' misconduct_f„

l_°uche.,.,':_. Pppellc2f^^L into a state of helplessness and despondency `'uCki °'...,-Tilsed. t^3:;?

1
wn-̂

i^4̂st.^̂^^^.f^G.3'.s to an invalid pli'.^a o

_3 1
nx 3_.i.



`1btul ti`lsta`t" 1"^i? '^I^'c, the ^s'^'^Ei=1.^T;^t^ ^' if3.̂ 2 p,:'flw.^̂ r^Ss+ ti'̂^ f^.'ti:Ctcz.`t"e^i:3^cc.^^ t of duê

uDfa3:rLiE,-'sS s'`C3.1.^li vitiates Appellas:tt° ^ 5^..̂ i tec.j: e results from th{.-? cC3nCegrrC'vt'"t::.^

of 'C.i1s.ee Un:s-5u (A) ii:t°f.9_£.'ctivie assistance of counsel; 1€x'.'s) failure to

cc:npc^^t with legislative manda:es ; and (C) ^ ^^n-compl? aDt.^e with USA. 11>

Based on t'na foregoi€:f ;; Appellant 5..^^te-n^s Vine sentc-nce i},r^se^ isk

facially illegal and :ont.cary to 1aw.

P9}fJ



S n r.^,c-r
T _̂  ^' ^ ^ z. ^ ^' ^`^^.^t>.<^ ,hi..'g.`k.^i ''^z.- :^^ "^`^.^_ {^̂

S ^'F ^ • " ^'i1^^n•-^ ^ +... J_,m.'. _. ..^c..:r^^` by c'i _ .. ^ ^" -^
Subsequentz .^ r-_-. - .. .

.cz?: G^^a o'?-^ ? '.^5^:^7 Daniel-- .^ G L^ •.^..;.
L.. . . ^^"^",.

., .
y'^

-.. ^i ^, ^_.._ i_I^ '^..w.$vC 'L .s^ ^ :lr.' E ._;,^'...
:xxo? ^.^.ere <_^`^:,:f .^̂-e ° ^'^^ ^" ^; ^ ^^as set tô ^̂o 4..'N ^-{.. 4".s...-^ -^ on v .7.. ^ 2011 ,i^ ^y

On the eye of January 4, 2011, attorney i'a^.~en Flhi, ps., st-ated to

Appellant, in:.ludzng multiple family and friends, that she was not prepared

for trial , nor versed in c:."Uainczl law r.=t'3ns.:.,eY_'i.iing s^-.t'a tief..'ei1aes^ F^liCn°?:L1ag

'L".,^ 3: :'" 1y€ h:l.>rs bir'ct"'`ro! c£.Jnfes5io;:dF a-.oi.Ci.'?y Kar°n P'h:I.pp5 ^,. ^'̂  ^^ ^° ^c^ €. 4..C3s,:i`1... iz

-Drzi^^an upon -Appellanta

Cl`# Jai:;?ar), 5 , 2011, being denied any more iz=tinuas%'tc^^, ate.o-c3."1ey

'''ia + tha^', ^awS{}i3. ..'.-C3er6,.ed Appellant into 1llc<kin^ a i io z .t^3 s ^̂: -'st plea.

^ ^ February16, 2011, 1^^^ella:.at was Senk.;enned to two counts of Sexual

Eaw fi°.Q ry to ruct consecutively ^^^ ^^ each o f ; .er for a total of six years

ircp-^^? ^onment.

Being di.zpled, again, c i E,orZ?ey i''^atts:Le-v1 Daws(7:C1 a5sur'-'c's, A;Cf^ ellr.x'?'... that Iiis

":-e'ieS b^er-e certain at the appellate court ^^^evel. This remedy resulted ir.

:.'he afflciiti^.?g- of the i^'ar-7er co1..:1 #^ ^ s decision.

112 plaV:i`:;:a of constitutional is::fr';,nget'z?entS require tlrd5 CoLirt'v

inquiry and jurisdiwtion H

Pg. 3



EA{}PJSI`~IGl`i OF 1.11'1

1112MAr t€vi a:xlrts c^^^^ittGd p: .ju^^^cial
error in failing to apVly estaliliZ ^ Ohio Law

In 1975, this Cou-:^t issued a series of decisions ehat over the years

were met L'n1`C'`i mixed review,.^'i as it concerns the constitutional protections of

13,11`C1." tle pL<n? si:#iitei?tS s See ,.̂ ''̂eT'lcrcf l:6.V State 'iT . 44 Gh:;.o St... 2d 132, 339

^^^
*, r^

.^}:^
284

.^ 6.^.^ (1975)
, ^ac^o"^ °̂=ng Blo;^4:b# r̂^c^r v. U^^it a^ States , v.1T= oĴ+o 2 Ĵ 3̂ j 52'° L7 7 ^p

S-Ctg 180, 76 L.Eda 306 (1932; " In 2010; this was followed iay vtare v.

,.Inde^..°wraodg 124 (Xt.a St.3a., 2010 Ohio 11 922 N> EF 2d, 93.^, iana<.ii iielcl ^kNit a.

trial court coi11id's.S plain error sle1^.^ it fails to merge allied offenses of

similar ?.^^ort. Near Vne ^nd; of 2010, in 5ta.te ,r. Johnson, 128 Unia St,,^d,

153, 2010 ^bio 6314, 9142 Na r , 2d 1061, the ^013.^ts were raanc1a^ed iund^r R. G a

§2941.25 to evaluate a ciefex7daz:t$s conduct w^.^.en considering whether offenses

are allied.

La Exactice, allied offenses of si-milar import are simply anultx pl^._

offenses that arise out of the same ^,^^%im7..Dc1l conduct and as_^..' similar but not

identical of ;.^e cri-rtLial wron^U ^.^^:r9i^:.te^' ar^. ^^.^:.. resulting -^a^.°^i. RoCt^

a 2941s 25 permits Ap" '^^llC.iL2 ;^: to be ^--zIar'"^^^,e4̀3 wit'"z j e+Ild. tried fory iinatiple

offenses -ba; ec^ on t=:^e same ^^-ndh-^cb but permits only one conviction based o-fi

condu^,̀^..t that results in similar criminal wr.̂''.jng^ù that c1:t;72 similar

consequences. It is axiomatic in the case sii^ jtIG^.i:° that 2 '#^erc^': "'" s` u ^^?.

counts of Sexual Batteiy are not only `Sa:milar8 but identical.

The ^ourt$;^ o1ov.^ous error to ^khes^ ^^e miergpr issue is a ^.̂ e-v-iation

Lrtaitl a I-egal rule ^.3nd t-'q'c.1s in :.oontwavE.'nL.' C)^.; of the G'z2^.'ial As:.^reaAbly'^

intent. This legislative requirement under Ra ,,^.,. v 2941.. 25 to determine allied

^^fe4iSe"o is likewise mandated by this Court as Al,



R< C ^ ^ ^9414 ^5 codifies the pro'=:Eztioas of the Double Jeopardy Clause of

the Fifth .Pmovdment to the United States Constitution and Ohio ^anst^tutiQn,

Article I, Section 10, which prohibi^s multiple punisllueet-^^s for -ci-le sar^ie

offez-ises This failure ^^ tb: C-,caurt to i^slillL ^^.^.is aia^^a-t^^^ provision

renders the senten...- as irfry-oser :^,ontsar^^ to law, or in other words, ^ot

autI,'Yor? zed 'oyr 1&ws

^
Johnson^ test:As held by this CC3i=rGp ts^:^.° ''.^i='' not er E ^ 7, ^ ^ , ^ °^.^.t:t11.^^ci^,,. consideration_a

Of the legal elements; it s?upljr made Appellant's conduct the lyncopin for

arial;rsi;. "^^^s the court' s d^ty taa^ ^^ ^^e Conte: elements of A:^^ella^at` s

offenses as guideposts to measure Appellant's c^^^^^^ ^ as it related to ^.^^^.^

offenses in determining whet^^.er rzultiple offenses ^oulcr have Ibeer^ caramiwted

'oy fllae :;samr ccanduUt." See State ve Hicks, 8th Distr lkoY `^:^5169, 2011 Chio

2780, q 9.

The record corii.s..^rs that r-1C3 discussion of merger toC3^.;, place at the plt?c'3,

hearing, nor at sentencing. it is clear ti";cai: ^aouilsel failed to raise this

issue at either venue.

lls'^'? C.ie i531 .Rs 11 --01100,uy is silent of a double ^ eor.:ci3:'dly ? EI'lpllr aL:Loi i 3

eVea1 tfx.C3ugI3 this ps.. sz.:;^3°^.^t1t7n clearly eiz:3.sted. Waivers o.ŝ ". such constitutional

righ^ts t-iiust be voluntary, it1^...̂ st be lknowing, intelligent ^ .tir-Ls done aA:%1 `_^

sufficient ^vwc:L'eI1?ss of the relevant : ir::IJm.SwaTIces and likely ^.'fCns f̀,,3que^.^ce;a,

`DIn? ."a 17ai+TE?r of 1_ii=_'^}JC$t,aitt constitutional r? ^gs':1€ s cat'3t1.f3 t bC`f pL'eSuiled { :i C3if! a

`.̀'1. ls=?'£ it record. State v4 StG13: p 43 0'".'. o tgh3.''^7 Si., u ^'" .̂s. 163, 167) 331 &E.2*`..[ 411

(1975). Cencluciaq•^ a ^ ^^^ud-^cial elLL. ,,f ineffective assistance of counsel

claim , does not relieve the trial court of the statutorily t1'`1t? c ^ : ;)7 to

addresŝ  ^ 7 .1 1 r? ^2`^.? issue of ::a`"r,^,̂.,F-̂ „^'n <-:`s.a'.^^c? the facts '^ {-^tt,2il z:^,^.. r' =3.^.^l ^ ^ ;g ^.i^^-? L;O^:l.^.a..^,,... O:^

Ai-p°l;,''ii.?t at the ti;i?a € L t^.'IE mayti be to °ea^ ^^'^ ^^ c ^plea `^ usedl ,..:.^,^^^"':^.^3.,.,3"i that offenses are
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. _ Caun€y,Cme No. 14GA I

I^i+'`̂ sa, J.
e

2

-"I) Dafendart-AppWiant : - - ei L. Monk appeals the . : ber 18, 2013; :

decision of the #.icdrg County Common Pleas Court denying his Motion to corrrect

S . ce_

No. 2942 P. 2

(^^) Pta-mtlff-ApPORee Is the Sta#e of Ohio.

't'Wis cme comes tour, on the at:ceierated calan+dar. App.R. 11,1, vhici^

govom a cated ateniar casm pmrideis, in perflnenrf part

(114) g(E) Ifetwmuubon and ludgmt^t on appeW The appeal VrilI be

determined as provided by App. 1111_1. It shall be sAdent compliarm vth App.R.

12(A) for the staimnerrt of the nmm for the cowrts decision as tv each entar to be in

6W and coraeiusionary fcnn. The decision may bO by -ju[dgmeni 8nby in `wftith 0080 it

wsH not bepublished in any ^^^

Ttft appeW shsl be cons' . in actor d_ rm wkh the afommwfiored

tt^ia.

;S7^T^MEN°t; Of= TH^ ^SE AND -FA,CTS

Appgllanfi was indicted on fiNo courft of smal bagery $ru^ one +cvunt^ Of

-portifibuting to the detinquancy.of a;ninor: •

(17) On November 8, 2olo, p1iw entered an httral pin of ctafi g^ by

masom of insank. The t^l court ordered a competeM ava^u;Won= and 81 heating wara

sdleduWd for [3emrrmber 14, 2010. At AppeIlanft request the twaflrg vvas the^r

conttnued to January 3, 2t?1'f _

^
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Ud(Ing County, Case No,14 CA I 3

On January 3, 2011, Appellant moved the #ral court tD twtErue the tfia^

set for ianuary 5, 2011. ApPellsnt also fred a motion to suppress on the sarne date.

The tnal court denied ft mobons.

"9) On January 4, 2011, Appetta€vt retained new cvunse[,

fl°4O) On January 5, 2011, the date schoduled for trrial, Appeltant's nt:w tdal

counsel moved the ttial court tD continue ft jurY trial. The trial court denied the motion.

:Appal.Wa :ihen entered a-plm of no . +ccantest to the charges.

(111) ()n Februaty 16, 2011, the trial court sentenced Appellant to three years

inr,arceraUon on each count of sexual battery to run consecutively with a six mordh term

on the one count of tor►tribAng tc3 the delinquency of a minor charge, for an aggregate

prison term of six years.

"121 Appellant appealed his santenee and conviction to this Court whiCih, bY

optnion filed November 4, 2011 , affircred. See Stata V. Nfanlc, & Dist.UckEng .App, No.

11-CA-28, 201 1Qhio-5759.

(IfI13) On July 23, 2013, Appellant filect a Motion to Corred Sentence.

(1^^) On August 6, 2013, the State f^S' ed its response in opposition, arguirtg (a)

that the issues raised regarding margOr and.c0nsecuWe sentencinq were barred by the

doctrine of res jutffcata; (b) that ^^otion was in -fad an Untimely petYdon for post-

conVaon relief under R.C. 2953.21rand (c) the motion was substantively daficient.

(115) On t7ec:emter-15, 2013, the trial co urt denied Appeftant's motion, stating

that "tt did so "Itlor the maona s$t out in the state's respOnse.. ,"

,j+^I% Appoliant now appeals, assigning the followirig error for review:

No. 2902 P. 3

91
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t

Liddng County, Case No, 14 CA I

ASStGNMENTs OF ERROR

No. 2902 P, 4

4

f117) "t. WHE-rHEFt THE TRIAL COURT GO'W1NTTED PREdUt31CAL ERROR

IIN PAll.tNiC TO ABIDE BY THE SENTENCINt3 PROVISIONS AS LEGISLATIVELY

PROMULGATED.

(11$) "li_ WHETHER - APPO.L#iNT WAS DEPRIVED OF EFi=ECT!\I`E

ASSISTANCE OF COtJNSEL.°

1.

(119) In Appotlorrt'a First Assignment of Error, Appellant argues that the t(af

crvurt erred 'in sentencing. We disagree.

^ ) Specifioalty. Appei[arit challenges the trial eouffs failure to merge alleged

allied tyffensm.

(121) As stateri above, Appellant filed a dired aPpeat frOrra the impositon of his

sentence, which was a#i'irmed by this Court in November, 2011. Then, on July 23, 2013,

some 29 months aftr hia sentence was [mposei, he filed a pro se '"Ivloften to Correct

Senter#W and taemorandwm in suppoit. AppeNaat emntre#iy argued that he should not

have reca&ed consecutiye sentences, and that his convictions should have merged.

{V* Upon our review, we find AppellartrS mestion to correet his sentence shouid

be construed as a pebfion for pcst-conviefic►n relief and dismissed on the basis of res

jorlicafa, because Appellant could have raised his ol$ims on direct appeai.Ais stated by

the Supreme Court of Ohio in State V. Pefl)^ 10 Ohlo St.2d 175, 1$0, 226 N.E.2d 104

(1967), paragraphs eight and nine of the SY11abuC

(123} Under the docMne of les judi03fa, a final jucigrrrent of ccanvicdon bars the

erdant from raising and 1itigafir ►g ia any promeding, except an appeal from
ronv'Kftd def

Y^o
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that judgmgM any, defense or rJatmed lack of due p s that was rifised or could

have been raised by the defendant at ft trial which resuti:ed in that judgment of

cwviotion or on an appeal from that judgment

{124} Based on the foregoing, we find that the bda4 court did not err by denying

App+^llanea mofim to conred sentence. Accotdingly, we find ftpaiiants F'ust

Assignment of Error not well-taken and overrule same.

11.

(1251 In Appallanf's Second Assignment of Error, Appellant argues that he was

denied the effecfnre assistance of cotaneel.

fl26) in this aWgnmani:. of orror! Appellant seems to be arguing that he was

denied the effectiva assistance of ccunsel at both the trial court 1eval and the appellate

level.

11127} Wdh reoard to any argucnent that his tdat cwtt counsel was in dive, we

find that this argument is barred by the doctrine of rr3s judicata. Appellant did in fact

raise this issue in his tilraO appeal from his sentence, and this Court found -said

argument not well-taken,

(128) As to .Appeiiant's argurnervt that his appellate counsel was inoffecdve9 we

ir'wd saici issue is not pmpetly befota this Oourt. "Claims regarding ineffective assistance

of appellate counsel are not ^nizabia in iw+ost-convietion proceedings brought pursuant

to P-C. 2963.21A State v. Love, ^lth Dist, No_ 2007-L-030, 2007-t3hio"256, 118,

citing Morgan v. Epds, 104 Ohio SL3d 142, 20io-611U, 818 N.is.2d 1157, 16.

Such d1aims mtW be raised in an application for reopening fiied pursuant to App.R.

-0el
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26(8). Mbrj^nr at17. Appatlant cannot raise daims related to ft irt$ffeeMnew of his

appellate counsel in these prumedings.

M91 APpellants Second Aseignmen# of Error is ovetruied.

(130} For the ibroping reasons, the judgment of ft Court of Cornrrtc>r^ Pims of

Licking County, Ohio, is affirmed.

By; wise, J.,

Gtrv[n,f PJ., wd

FasinQr, J_, concur r

JOHN W.ViRSE

H . W. SCOTT OWIN

Ho . SHE9 ARMER

JM/d 0529

30q
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• ^.T^R^ ..STATL OF OHIO

PtainUffApP^lant

^ ,lUi^^9E1^^' ENTRY

DAtUIlEt. L. MONK T^efender^t-AQp^el^O , CASE NO. 14 CA I

Na.2902 P. 7

IN THE COURT OF APPEALS FOR LICKING COt1NTY, oHE I L E .

FIFTH APP^^TE, DISTRICT 1414 ,UN -
b P 14 28t

GttE^K̂{ ^9F}^ COURTS
0. ^1P1 E,#LS

L#CKINGĈ jfl{t3NT^' [^# -
g^RV

py y

] ) 4{S".

F4r the ras.ns stated in our accornpanying Memotandum-t^pir^ioth^

,udgment of the Court of Common Pieas, Liclcang county, Ohio, is of^'irmed.

^osts to APpellant.

JOHN W. WISE

lH&N, W. SC^'JlT GWIN

AN. SHE _ FARMER

3NC011dP'L1&VB t1MRMM
ITIS. ^^ ^ ^^
SERT To TRE P-^ = PH= Tm A^

^ ^.'U B^tOpR ^t.^i
^.1[^^^TH^DAY 0F

i ^



IN THE COURT OF c' : . PLEAS
L1CK^^ COU . OHIO

t'^"FIFTH e^FP'E^.^^ ^MT6^I

^TATE OF OHIO Case NVe 14 GA I

P e e

!P S.

I.d/1fi1tEL L. MONK -

Deferdwd-Appellont

JU . . ENT E . RY

!r,

I ..__ . . ^

°F'°'°. jÂl Ii
qg

°
}q^;py1914 {}^^ +{j[^gL -

b A
r

L4t

CLERK OF COURTS
OF AFAE^LS

L^a COUNTY a#
64Y R. WALTER,$

(it) This before the . _. on p : ftnf Da '.. L MonVe

Motion to Cer* aCo ' fled June 18, 2414.

Appegmt anjla^ that thi's Courrs d-ecWm is in conffid wi#h a

.. . _ u from the Fust Appelke Distict Mate Y. }4n. . . .._ , 1 st Dis;t., HmnUtora ..

County, No. C--°t 1t029, 28312-Mio-3347, and the Eighth Appellate Umbict: State

v. M` s, 8th. Dist No= 94141, 201 I-Clh6o-925.

(p) U1poa review of the cases cded by Ap knt, we find thW neaw of

invoh(ed #he ` tion of the dockine of ms j. , In a post

tMvwbon appeal fa! ' M a edffed. appwL -We Oaefcxe find no cmtict

041 Eurttwk Appeibt has faa^ se ftiJh the issue tes vAstms ffiis Court

11D ° tca #he Seapmfne Court

/



Acwmvngiy, vue ® te^

^^ ^

^ Cedify the record for

0,

JUIGE W. Q. ! LivMfIN

ADGE SH C. F'l4►RMER

0-1
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s .,eby rert,_ . ,. ., ._ qrs. . ^. .....>. f.r.M, pj
r

was- ^ ^ ,
1.^ S; s t ... _ ; : , i rx S ..^. m ^.. . . _ .. ..,., t_.,^.. .^ /..-i ..a^^^

_ . .^. -_ .,rew Is.,.-. . :._,., . . - ^ !^:. 43055 ,^ ^ .. -S ..,.,.
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