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EXPLANATION OF WHY THIS FELONY CASE INVOLVES A SUBSTANTIAL
CONSTITUTIONAL QUESTION AND AN ISSUE OF GENERAL OR GREAT PUBLIC

INTEREST

A majority of the Eighth District has ruled that Ohio's repeat OVI specification, R.C.

2941.1413(A), is facially unconstitutional under the Equal Protection Clause. State v.

Klembus, 8th Dist. Cuyahoga No. 100068, 2014-Ohio-1830 (McCormack J., dissenting)

reconsidered in State v. Klembus, 8th Dist. Cuyahoga No. 100068, 2014-Ohio-3227

(McCormack J., dissenting.). R.C. 2941.1413(A) requires a mandatory prison term of one,

two, three, four or five years for those repeat OVI offenders who have been convicted five or

more times of OVI offenses within the last twenty years. In declaring the provision

unconstitutional on its face, the specification has been rendered unenforceable in the Eighth

District.

Dean Klembu.s is a habitual drunk driver. His most recent offense was his sixth OVI

violation in twenty years. Because of this, he was charged with a violation of two sections of

the OVI laws found in R.C. 4511.19. The charges contained furthermore clauses which listed

his prior convictions as well as repeat OVI specifications pursuant to R.C. 2941.1413(A). The

specification is a penalty enhancement which requires habitual OVI violators to spend

additional time in prison.

Klembus argued that the statute violated the Equal Protection Clause because the

prosecution had unfettered discretion to decide when to pursue the enhancement and

because a defendant can be found guilty of the specification using the same evidence

required for the underlying offense. The Eighth District agreed, finding that there was no

"requirement that the specification be applied with uniformity, and there is no logical

rationale for the increased penalty imposed on some repeat OVI offenders and not others
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without requiring proof of some additional element to justify the enhancement." Klembus,

2014-Ohio-3227, ¶23.

The analysis used by the lower court is severely flawed and consists of a new, hybrid

standard which combines a facial constitutional challenge with a selective prosecution claim.

Not only has the court created a new and unworkable standard, it also granted relief despite

the fact that Klembus failed to present evidence to support either allegation.

R.C. 2941.1413(A) was enacted in order to protect Ohioans from repeat OVI offenders

and to punish those offenders for their failure to follow the law. The statute is rationally

related to that intent because it enhances the penalty for repeat offenders. By ruling that the

statute is facially invalid, the Eighth District has determined that it cannot be applied to

anyone. Defendants throughout the state have already begun to rely on this flawed ruling.

This Court must resolve this constitutional question and, in doing so, the State requests this

Court accept the following Proposition of Law:

PROPOSITION OF LAW I: The repeat OVI specification codified in R.C.
2941.1413(A) is facially constitutional under the Equal Protection Clause of
both the United States and Ohio Constitutions.

PROPOSITION OF LAW IL When a defendant's conduct violates multiple
criminal statutes, the government may prosecute under either, even when the
two statutes prohibit the same conduct but provide for different penalties, so
long as the government does not discriminate against any class of defendants
based upon an unjustifiable standard.

The State claims an appeal of right as the holding that the OVI specification violates the Equal

Protection Clause of the United States and Ohio Constitution involves a substantial

constitutional question. This felony case further involves an issue of public or great general

interest.
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STATEMENT OF THE CASE AND FACTS

Dean Klembus is a repeat drunk driver. On May 6, 2012, he was indicted with his sixth

OVI offense in twenty years. Specifically, Klembus was charged with one count each of

violating R.C. 4511.19(A)(1)(a) and R.C. 4511.19(A)(1)(h). Because of Klembus's

horrendous OVI record, the indictment also included both furthermore findings and

specifications for prior OVI offenses pursuant to R.C. 2941.1413 (A).

Klembus filed a motion to dismiss the specifications, arguing that they violated the

Equal Protection Clause of the United States and Ohio Constitutions. The trial court

conducted a hearing. Klembus argued that the specification was unconstitutional because it

did not require proof of any additional elements other than what was contained in the

offense and furthermore finding and because the prosecutor had discretion when deciding

whether to pursue the specification. The trial court denied the motion finding that the

"specification serves as an enhancement and is not cumulative punishment for the same

conduct alleged in the underlying OVI offense." (Docket, 4/22/13).

Klembus entered a plea of no contest, was sentenced to two years in prison, and

appealed. A majority of the Eighth District Court of Appeals reversed, finding R.C.

2941.1413(A) facially unconstitutional under the Equal Protection Clause. State v. Klembus,

8th Dist. Cuyahoga No. 100068, 2014-Ohio-1830. The dissenting judge noted that "a

prosecutor's decision to seek an enhanced penalty for an underlying offense, without more,

does not give rise to a violation of equal protection or due process." Id. at ¶22 (McCormack,

J., dissenting).

The State filed a timely motion for reconsideration and argued that the majority of

the lower court failed to consider that Klembus did not, as required, present any evidence of
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arbitrary or disparate treatment. The lower court granted the State's motion and issued a

new opinion in which a majority of the court still reversed Klembus's conviction. State v.

Klembus, 8th Dist. Cuyahoga No. 100068, 2014-Ohio-3227(McCormack, J., dissenting). The

new opinion failed to address any of the arguments raised in the motion for reconsideration

and made no substantive changes to the original opinion. The State now seeks jurisdiction in

this Court to resolve two substantial constitutional questions.

LAW AND ARGUMENT

PROPOSITION OF LAW I: The repeat OVI specification codified in R.C. 2941.1413(A) is
facially constitutional under the Equal Protection Clause of both the United States and
Ohio Constitutions.

1. Summary of Argument

R.C. 2941.1413(A) was enacted to protect the people of Ohio from habitual drunk

drivers. It is a penalty enhancement, not a separate offense. The Eighth District found the

statute facially unconstitutional as a violation of the Equal Protection Clause. However, the

lower court did not apply a facial challenge test and instead created a hybrid standard which

combined aspects of a facial equal protection challenge with a selective prosecution claim.

This confusing and unworkable standard was used to invalidate an Ohio law and lessen the

public's protection against dangerous drivers. It is imperative that this Court accept

jurisdiction over this case, clarify the appropriate review, and reinstate R.C. 2941.1413(A).

II. Facial challenges under the Equal Protection Clause

Section 1 of the Fourteenth Amendment to the United States Constitution states:
All persons born or naturalized in the United States, and subject to the
jurisdiction thereof, are citizens of the United States and of the State wherein
they reside. No State shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States; nor shall any State
deprive any person of life, liberty, or property, without due process of law; nor
deny to any person within its jurisdiction the equal protection of the laws.
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Ohio's equal-protection provisions are functionally equivalent and require the same

analysis. Eppley v. Tri-Valley Local School Dist. Bd. Of Edn., 122 Ohio St.3d 56, 2009-Ohio-

1970, 908 N.E.2d 401, ¶11. See also State v. Thompson, 85 Ohio St.3d 264, 2002-Ohio-2124,

767 N.E.2d 251., ¶11 citingAm. Assn. of Univ. Professors, Cent. State Univ. Chapterv. Cent. State

Univ., 87 Ohio ST.3d 55, 59, 717 N.E.2d 286 (1999). Therefore, if the statute does not violate

the Equal Protection Clause of the United States Constitution, it cannot violate Ohio's Equal

Protection Clause. The argument, and any reasoning, that the statute violates the federal and

state constitution is one in the same.

When determining whether a statute is constitutional under the Equal Protection

Clause, the rational basis test is applied where the statute in question does not impinge upon

a fundamental right and the defendant is not part of a suspect class. Conley v. Shearer, 64

Ohio St.3d 284, 595 N.E.2d 862 (1992) at 289. Klembus did not argue that he belonged to a

protected class or that the statute infringed on a fundamental right, so rational basis applies

to this case. State v. Klembus, 8th Dist. Cuyahoga No. 100068, 2014-Ohio-3227, ¶16.

Where the rational basis test applies, a two-step analysis is involved. McCrone v. Bank

One Corp., 107 Ohio St.3d 272, 2005-Ohio-6505, at ¶ 9. First, the court must "identify a valid

state interest." Id. Second, the court must "determine whether the method or means by

which the state has chosen to advance that interest is rational." Id. Thus, under the rational

basis test, a statute will be upheld against equal protection attack if it "bears a rational

relationship to the state's intended goal." Am. Assn. of Univ. Professors, Cent. State Univ.

Chapter v. Cent. State Univ., 87 Ohio St.3d 55, 58 (1999). In addition, "a state has no obligation

whatsoever to produce evidence to sustain the rationality of a statutory classification." Id.

(citing Heller v. Doe, 509 U.S. 312, 320, 113 S.Ct. 2637, 2643, 125 L.Ed.2d 257, 271 (1993)).
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Moreover, "a statute is presumed constitutional and the burden is on the one attacking the

legislative arrangement to negative every conceivable basis which might support it." See

Heller v. Doe, 509 U.S. 312 (quoting Lehnhausen v. Lake Shore Auto Parts Co., 410 U.S. 356,

364, 93 S.Ct. 1001, 1006, 35 L.Ed.2d 351, 358 (1973)). Lastly, "courts are compelled under

rational-basis review to accept a legislature's generalizations even when there is an

imperfect fit between means and ends." See Dandridge v. Williams, 397 U.S. 471, 485, 90 S.Ct.

1153, 1161, 25 L.Ed.2d 491, 501-02 (1970) (quoting Lindsley v. Natural Carbonic Gas Co.,

220 U.S. 61, 78, 31 S.Ct. 337, 340, 55 L.Ed. 369, 377 (1911)).

In this case, the lower court improperly combined the standards for a facial equal

protection challenge to those for a selective prosecution challenge and created an entirely

unworkable standard that is not supported by precedent. This Court has previously

recognized the difference between a selective prosecution analysis and a traditional equal

protection analysis. See Cleveland v. 7'rzebuckowski, 85 Ohio St.3d 524, 531; 709 N.E.2d 1148

(1999) ("[b]ecause application of this analysis necessarily involves judicial review of law

enforcement and prosecutorial discretion, the analysis is different from that of traditional

equal-protection analysis, which is used for classifications established by statute.) The

Eighth District's newly created hybrid standard of review for equal protection claims should

be reviewed by this Court and reversed so that this case does not unravel decades of

precedent and cause unnecessary confusion.

III. R.C. 2941.1413(A) is facially valid because it is rationally related to the
state's intended goal of punishing habitual intoxicated drivers and protecting
the public.

The first prong of the rational basis test is clearly satisfied. In ruling the specification

unconstitutional, a majority of the lower court found that "[iJf the repeat.OVI specification
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was imposed with uniformity on all similarly situated offenders, it would be rationally

related to the state's interest in protecting the public and punishing the offender." State

v. Klembus, 8ti1 Dist. Cuyahoga No. 100068, 2014-Ohio-3227, ¶22. (Emphasis added). The

majority acknowledged that the state has a valid interest behind the specification. Id. at ¶23

("[w]e share the legislature's desire to punish repeat OVI offenders and to protect the public

from the serious threat posed by habitual drunk drivers.")

The second prong is also satisfied. The lower court found that R.C. 2941.1413(A) was

not rationally related because it does not provide a"requirement that the specification be

applied with uniformity, and there is no logical rationale for the increased penalty imposed

on some repeat OVI offenders and not others without requiring proof of some additional

element to justify the enhancement." State v. Klembr.rs, 8th Dist. Cuyahoga No. 100068, 2014-

®hio-3227, ¶23. It is rational to punish repeat offenders more severely than those who do

not habitually violate the law. The specification does exactly that: it is a punishment

enhancement for those who have repeatedly violated OVI laws.

The lower court's analysis of this second prong is in actuality a hybrid of a selective

prosecution claim which will be discussed in greater detail in the second proposition of law.

It is clear that the specification is rationally related to a valid state interest. It is only when

facially neutral laws are enforced in an impermissibly unconstitutional matter that a

constitutional violation occurs. Washington v. Davis, 426 U.S. 229, 96 S.Ct. 2040, 48 L.Ed.2d

597 (1976).

IV. Conclusion

The repeat OVI specification is rationally related to the valid state interest in

punishing habitual intoxicated drivers and protecting the public. The Eighth District failed
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to properly apply a rational basis analysis to Kiembus's facial challenge and has instead

created a new standard that is legally unsupported. Therefore, the state respectfully requests

this Honorable Court accept jurisdiction over this case and find R.C. 2942.1413(A) facially

constitutional under the Equal Protection Clause.

PROPOSITION OF LAW II: When a defendant's conduct violates multiple criminal
statutes, the government may prosecute under either, even when the two statutes
prohibit the same conduct but provide for different penalties, so long as the
government does not discriminate against any class of defendants based upon an
unjustifiable standard.

I. Summary of Argument

The Eighth District found R.C. 2941.1413(A) unconstitutional on its face because

there was no "requirement that the specification be applied with uniformity, and there is no

logical rationale for the increased penalty imposed on some repeat OVI offenders and not

others without requiring proof of some additional element to justify the enhancement."

Klembus, 2014-Ohio-3227, ¶23. Klembus did not present any evidence that the prosecutor's

discretion in bringing the specification was based on race, religion, or any type of arbitrary

classification; he did not present any evidence at all. The lower court misstated and

misapplied the law and in doing so invalidated a statute aimed at protecting the citizens of

Ohio from chronic drunk drivers. Therefore, the State respectfully requests this Honorable

Court accept jurisdiction over this substantial constitutional question in order to resolve this

issue.

II. Prosecutorial discretion does not violate equal protection unless the
decision to prosecute is based on race, religion, or another arbitrary
classification.

The lower court created a new standard of review for facial challenges to the Equal

Protection Clause. As previously discussed, R.C. 2941.1413(A) satisfies a rational basis
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review. The lower court considered the issue using a hybrid of rational basis and selective

prosecution. But Klembus also fails a selective prosecution claim because he failed to present

any evidence to substantiate his allegation.

Prosecutorial discretion does not, without more, violate the Equal Protection Clause.

The United States Supreme Court has long held that "so long as the prosecutor has probable

cause to believe that the accused committed an offense defined by statute, the decision

whether or not to prosecute, and what charge to file or bring before a grand jury, generally

rests entirely in his discretion." U.S. v. Armstrong, 517 U.S. 456, 464, 116 S.Ct. 1480 (1996)

quoting Bordenkircher v. Hayes, 434 U.S. 357, 364, 98 S.Ct. 663, 668, 54 L.Ed.2d 604 (1978).

"In order to dispel the presumption that a prosecutor has not violated equal protection, a

criminal defendant must present `clear evidence to the contrary."' U.S. v. Armstrong, 517 U.S.

456, 465, 116 S.Ct. 1480 (1996) citing United States v. Chemical Foundation, Inc., 272 U.S. 1,

14-15, 47 S.Ct. 1, 6, 71 L.Ed. 131 (1926).

Klembus's selective prosecution claim should have been analyzed under Oyler v.

Boles, 368 U.S. 448,82 S.Ct. 501 (1962) and its progeny. Oyler is nearly identical to Klembus's

claim, except that the defendants in Oyler presented some evidence to support their

allegation. In Oyler, the Supreme Court was asked to review an equal protection challenge

raised by inmates who received harsher sentences because they were prosecuted as habitual

criminals. The defendants claimed that the relevant laws were only being applied to a small

portion of the defendants who would have qualified. The Court rejected the inmates claim,

finding that "the conscious exercise of some selectivity in enforcement is not in itself a federal

constitutional violation. Even though the statistics in this case might imply a policy of

selective enforcement, it was not stated that the selection was deliberately based upon an
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unjustifiable standard such as race, religion, or other arbitrary classification." Qyler, 368 U.S.

at 456.

In State v. Flynt, 63 Ohio St.2d 132, 134, 407 N.E.2d 15, this Court defined a two-part

test to be used for selective prosecution claizns. "To support a defense of selective or

discriminatory prosecution, a defendant bears the heavy burden of establishing, at prima

facie, (1) that, while others similarly situated have not generally been proceeded against

because of conduct of the type forming the basis of the charge against him, he has been

singled out for prosecution, and (2) that the government's discriminatory selection of him

for prosecution has been invidious or in bad faith, i.e., based upon such impermissible

considerations as race, religion, or the desire to prevent his exercise of constitutional rights."

See also Cleveland v. Trzebuckowski, 85 Ohio St.3d 524, 531, 709 N.E.2d 1148 (1999).

Klembus clearly fails this standard. Klembus not only failed to present clear and

convincing evidence, he did not present any evidence at all to substantiate this claim.

Klembus met the statutory requirements for R.C. 2941.1413(A) penalty enhancement. The

Eighth District found an Equal Protection Clause violation because the statute did not require

that it be applied with uniformity. 'The state is unaware of any statute that contains such

language. The Eighth District then went on to say that there was no logical rationale for the

increased penalty on some but not all repeat offenders. This holding was made despite the

fact that Klembus failed to present any evidence that it was not routinely applied to other

offenders. His failure to meet his evidentiary burden should have doomed his claim.

The prosecutor's decision to pursue the specification against Klembus was not based

on race, religion, or any arbitrary classification. It is because Klembus is a repeat offender

and a danger to society. Klembus, and criminals like him, are the reason that the legislature
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enacted R.C. 2941,1413(A) in the first place. And Klembus failed to present any evidence to

the contrary to support a selective prosecution argument.

III. The Eighth District incorrectly relied on a small portion of State v. Wilson,
58 Ohio St.2d 52, 388 N.E.2d 745 (1979) which has been called into doubt by
subsequent precedent from the United States Supreme Court.

The lower court relied on State v. Wilson, 58 Ohio St.2d 52, 388 N.E.2d 745 (1979) to

support its holding. Ronald Wilson was indicted on two counts of aggravated burglary. He

entered a guilty plea but argued that he should only be sentenced to burglary because of the

duplication of the elements. In reviewing Wilson's equal protection claim, this Court stated

that "[t] he Equal Protection Clause is not violated when, based upon prosecutorial discretion,

a person may be charged under more than one statute and thereby receive different

penalties. The use of prosecutorial discretion, in and of itself, does not violate equal

protection." Id. at 55. The Wilson court went on to say that "if the statutes prohibit identical

activity, require identical proof, and yet impose different penalties, then sentencing a person

under the statute with the higher penalty violates the Equal Protection Clause." It is this line

that the Eighth District depended on.

The Eighth District's reliance on Wilson is misplaced. First, Wilson dealt with a review

of two different offenses. The statute at issue here is merely a penalty enhancement. Second,

the portion of Wilson that the lower court relied on is likely no longer good law. Several

months after Wilson, the tJnited States Supreme Court released its decision in United States

v. Batchelder, 442 U.S. 114, 99 S.Ct. 2198 (1.979) which held that, "when a defendant's

conduct violates more than one criminal statute, the goverriment may prosecute under

either, even when the two statutes prohibit the same conduct but provide for different

penalties, so long as the Government does not discriminate against any class of defendants
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based upon some unjustifiable standard. The Equal Protection Clause is not violated simply

because the defendant is convicted and sentenced under the statute carrying the greater

penalty." State v. Dixon, 2nd Dist. Montgomery No. 18582, 2002-Ohio-541, *3. Batchelder

rejected the same argument that Klembus makes, "that prosecutors should not have

`unfettered discretion' in deciding whether to charge a defendant under the statute providing

the greater penalty." Dixon at *4.

The Eighth District's reliance on Wilson highlights the need for this Court's

jurisdiction in order to clarify the appropriate standard of review. Prosecutors are allowed

to have discretion in charging and may bring a penalty enhancement without violating the

Equal Protection Clause. The burden is on the defendant to present evidence that he was

discriminatorily selected for prosecution. Kiembus did not and the Eighth District

improperly found the R.C. 2941.1413(A) unconstitutional on this basis.

As the Vermont Supreme Court in Stcite v. Rooney, 189 Vt. 306, 19 A.3d 92 (Vt. 2011)

recognized the same, in so far as the federal equal protection clause is involved. In Rooney, a

defendant had argued a statutory scheme which, "leaves a prosecutor without a principled basis on

which to choose between the two identical element crimes [...] is inherently arbitrary and violates

the equal protection guarantees of the United States [Constitution ... ] because there is no legitimate

purpose behind the different penalty provisions attached to crimes with identical elements,"

finding no violation under the Equal Protection Clause of the United States Constitution, the

Vermont court reasoned that the case was no different from Batchelder. Rooney, at ¶19, 26.
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CONCLUSION

The State asks that this Court accept jurisdiction of this matter. R.C. 2941.1413(A) is

an important penalty enhancement which protects the public from habitual drunk drivers.

For these reasons, the State asks that this Court accept jurisdiction of this case, adopt its

Propositions of Law, and reverse the decision of the appellate court which created a new,

unworkable standard of review for an equal protection claim.

Respectfully submitted,

TIMOTHY J. MCGINTY (0024626)
Cuyahoga County Prosecuting Attorney

Katherine Mullin (0084122)
Daniel T. Van (0084614)
Assistant Prosecuting Attorneys
The Justice Center, Courts Tower
1200 Ontario St., Eighth Floor
Cleveland, Ohio 44113
(216) 698-7919
(216) 443-7806 fax
kemullin@cuyahogacounty.us email
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A copy of. the forego" emorandum in Support of Jurisdiction was sent by regular
U.S. mail this ^^`^day of M- 2014 to: JOHN MARTIN, Assistant Public Defender
310 Lakeside Ave., Suite 200, Cleveland, Ohio 44113

Katherine Mullin (0084122)
Assistant Prosecuting Attorney

13



^Cfte as S8aie 1). Klembus9 2014-0hio-3227^j

^ .. ^ ... -:r ; '^v- ^3 . s - ^ .-^i ^

.L^^GHT'H APPELLATE DISTRICT
CO1^^ ^ ^ OF CUY^^OGA

J^URNA, L ENTRY AND ^PI-NION
Ne.100068

STATE OF O.^10-

1'LA1NT1FF-AAP'PEL1_,EE

vs;

DEAN ^ ^ ^^^^^ ^^

^^FEENDIANT-APPELLAN'1'

..,. -
_ _- -- ^ _

JUDGM^NTo
RE V^^^^D AND ^^^EI)

Criminal Appeal from tl-ie
Cuyah.oga. County Court of Common Pleas

Case No. CRm 12d5623 8 1-A

BEFOREo E.T. Gallagher, J., E.A. Gallagher, P.J.9 and McCormack, J.

RELEASED AND JOURNALIZEDo July 24, 2®14

1



A\ -T `ICCDR- N EY^ FOR APIwELLAIv T

Robert L. Tobik
Uuyahoga Cou^ity Public Denender

BY: Jo^.^ T. Martin
Assistant E'iAb'lzc 1'pefc^i ;.ea

3 10 Lakeside Avenue
Suite 200
Cleveland, Ohio 44113

ATTORNEYS FOR APP'iL'LEE

Timothy J. McGi ni)J
Cuyahoga C®uYity ProsecwLoz

BY: Stepharaie N. hlaii
Assistant Prosecuting Atlor ney
The Justice Center, ^^ Floor
1200 Ontaricr St^^^t
Cleveland, Ohio 4^^41i 3

ON PEr ONS1^ERATIOT^T '

1 The original announcement of decision, State u. Klembus, 8th Dist.
Cuyahoga No. 100068, 2014-Ohio-1830, released May 1, 2014, is hereby vacated.
This opinion, issued upon reconsideration, is the court's journalized decision in this
a-p-peal. See App.R. 22(C); see also S.Ct.l?'rae.R. 7.01.
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EILEEN T. GALLAGHER, J. a

f$l) Pursuant to App.R. 26(A)(1)(a)9 ap1Pe1lee, state of Ohio, filed a^°A a.ppTlcatiam

for reconsideration of this court's decision i-n State v. Klernbius, gth Dist. Cuyahoga NO.

100068; 2014-0hi.o-1830. Klembus has not oppcysed the state's application.

f12) In determining whether to grant a motion for reconsideration filed pur suaalt to

App.R. ^6(A)(1)(a)9 the test ... is whedier the motion * ,_ * calls to the attention of the

court a..^.^ obvious e$"cor I^ its deJ'i-si^^ or raises an i-ssije for our co^1_sideratzon. that was

either not considered at all or was not fully ^^iisidered by [the court] wher^^ it should have,

been.999 State i^ Dunbar, 8th Dist. Cuyahoga NTo. 87317, 2007-Oh.iom32615 ^^T 1.5

quoting Aeatthe-m>s v. T^/'atthei4)s9 5 Ohio h.ppa 3d 140, 143, 450 N22d 278 (10,[_h

Dist.1 982).

M^ The- state's motion for reconsideration identirfied a need gor. clari^^cation.

therefore grant the state's motion s^^ ^econsydera..tioii but our decis^^ii remains unchanged.

For clarification purposes, we have made some modi^catioiis to our earlier opAf-i1on.

Therefore, ^^e vacateih^ earlier opinion, a.nd issue this opinion in its place.

^T,t) Defenda.iit-appellant, !caii M. K1embus ("K1^^bus99), appeals the denial of

his motion to dismiss a specification from the indictment charaing him with driving uilde^:

the influence of alcohol ("OVI"), a fourth-degree felony. We find merit to the appeal9

reverse the trial ^^urt.9s judgment in part, and remand this case to the trial court with

instructions to dismiss the specif cati®n.
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IT5$ Klembus was charged with two c^urnts of operating a vehicle ur:7±deg the

influence of alcohol ("OVI"). Count I alleged driving under tl-ie in^"^^^^^^^ of alcohol, in,

violation of R.C. 45 i i . 19(A)(1)(a). Count 2 alleged driving with^^ eXcessive, blood

alcohol content, ir. violation of R.C. 4.5 i 1. i 9(A)( i )(h). Both cotints contalned the

Lh11 o^.v9Y:cr 66^^TPT ^^^^n_R'P" °^^,%AsP ^^.̂ rs3A^hat to ^^ 451 9 19(n'"`^^I 1^^d^•
^ ^, `.>/\nJI "1°

FURTHERMORE9 and he within tvvent^T years of the offeiise, previously
has been c®iivicted of or pleaded guilty to five or more violations of that
nature to wit: (1) on or ab®ut January 2, 2008, 6C06389, in the Bedford
Municipal Court, in violation of 451 1. i 9(A)( i )9 (2) and ®il or about July 12,
2004, 4C02588, Irz the Bedford Municipal Court, in violation of
4511.19(A)(1); (3) and on or about October 4, 2000, 0C04081, in the
Bedford Municipal Court, in violation of 45 11. y 9(A)(1 ); (4) and on or
about March 17, 19975 7C00548, in the Bedford Miunicipal Court, in
violation of 451 i.19(A)(F); (5) and ori or about December 29, 1992,
2C08595, in the Bedford Municipal Court, in violation of 45 11. r9(A)(i),

Each courat also included a repeat OVI offender specificatior^̂ 6 GcorAeemflng prior felony

offenses" pursuant to R.C. 294 1. i413(A), which steLes:

The offender, within ^.^venty years Of cOruniffing t1-u^ offense, previ.ously had
been convicted ®l'®r pleaded guilty to five or more equivalent obfenses.
^16) Klembus filed a z-notion to dismiss the specification clause, arguing it violated

the Equal Protection Clauses of the United States and Ohio Constitutions. After a

hearing on the merits, the trial court denied Klembus9s motioii to dismiss and Klernbus

subsequently pleaded no contest to both charges. The t^^o charges merged for

sentencing, and the trial couirt sentenced Klembus to one year on the underlying OVI

charge and one year oxi the specification, to be served consecutively for aii aggregate

two-year prison term. The court also imposed a lifetime suspension of drivigig
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prrivileges, and his vehiei^ was f®rf'eg^ed. Kiembus h^ow dppeais the oie;rriai of his Lnotion

to disrniss.

(T`^7) In his s®ie- assignment of err®r5 Kie-mbr1s argues the repeat 0 VI of-fender

specificatn®p.9 ®p. its face, violates t1he constitutional guarantees o^ ec^^.^.Y pr®tect^.^^n. arrid

^ ^,ardue nroaess heda?4s? $h-^,̂^c^Irca?ion i-s Darsed ^?p^^n i^?c sa^e 1_^ ^?^a io^^ or pa 3^^

required to establish a fourth -degr°ee f^^otiy. He ^oiltends R.C. 451I.I9(G)(I)(d) and

2941.14I3 allows the prosecutor to arbitrarily obtain a greater prison sentcnce for the

underlying offense without proof ^ fany additional element, -fact5 or eireumstavice. TI-jus5

Kiembus is challenging ti^c repeat OVI offender specification on pts face, not as I^ was

personally appaied to him. "A ^aciai ciia.8ienge r`o, the constitutionally of a statute is

decided by cotisrdezring tbe statute ivitbout ?pegard to extcFr-isic facts." Ratp v, Afole, gtfi

Dist. Ci?-yahF.:bba No. 98900, 2013°Ohiom3 13 1^ Ti, 14, citing /:^level^^d Gear Co. v. "imb.ai l2

35 Ohio St.3d 229,, 231, 520 NE2d 1188 ( 1988).

f918) B®t^r the Ohio and United States ConstIcutions provide that xio perso^^ shall be,

deprived of life, iiberc'^.-y, or property without due process of law or be denied the equal

pr°®tectior. of the ia-vv. Ohio Constitution, Arti-cie 1, Section 2; Fourteenth A-r^endmea^t to

the U.S. Constitar_tion, "Evdry pers©.^i has a ^^^inda^^^^tai right to iiber'^.y in the sense that

the ^^^enim^^t may not punish lum r-iniess and unti.i. it proves his guilt beyond a

reasonable doubt at a criminal trial conducted in accordance with the re â evant

constitutional guaraiitees." Bell v. W®lish, 441 I.J.S. 520, 535, 536, 99 S.Ct. 1861, 60

L.Ed.2d 447 (1979).

5



However, once a del-enda.^t has been oo^iv^cted9 the court may iinpos;e upoll

the defend a^t whatever punishm ei,I is authorized by statute for the offense9 so long as the

penalty is ii®t based on an arbi^a_Ly distinctgo^ ^^iat would violate the Due Process Clauses

of the Ohio and United States Constitutions. Chapman v. J.S., 500 I.I.S. 453, 465, 11111

,'191 ^1 114 g d 9gn 11• ^ ^13A^ a
},^".9.se' on

O.
4

^F,. F < A A^ .
C

L 4..i^d. 2 hA J̀S.^ 4Lir
^
p rg

y^ tbA& ^A ^^1.d^flAL GGi F yual4d^.t IlJL ^79^,^0^¢0.e,âA ii f'.ri Lhi v

context dtipiica.tes ar, argument based on, daae process, id. The standard for determining

whether a statute violates equal prroteotion i s "'essentially the same amdeE state artd federal

la.w.599 State v. Thorapkins, %^ Ohio St.3d 5`58q Juu'q 664 ME.2d 926 (1996)9 quoting

Fabrey v, McDonald Village Police D^pt., 70 Ohio S-L3d 351, 354, 639 NT.E.2d 31 (1994).

f9f10) 'The dnssepi-E cites several cases for the proposition- that c^inuiative

punishments are constitutional if iheir are specifically authorized by the legisfla^ure. z

However, not one of the cases cited i^^ the dissent addresses tlie issc^e -presented irri- this

case, which is whddhei" the z`^^eat "»^^en^ ffeda 1r, ° ^ secif,cafaob< violated equal prutec¢ion,

2 For e^an^ple, the dassexit c;tes State u. Gonzales, 151 Ohio App.3d 160,
2092-Ohio-4937, 783 N.E.2d 903 (Ist Dist.) in which the court found the addi.tionai
penalty on a major drug offender ("MDO")speeif.ieation did not violate double
jeopardy because the c^^nul.ative punishment was specifically authorized by the
legislature. It is interesting to note that the ie,9islature eliminated the additional
penalty for inajor drug offenders when it enacted H.B. 86 in September 2011.

Prior to H.B. 86, R.C. 2925.03(C)(4)(g) provided that if the state proved the
defendant was a MDO, the court could "impose as a mandatory prison terrn the
maximum prison term prescribed for a felony of the first degree and may impose an
additional" orae-to-ten-yTea..r mandatory prison term. To impose the additional

prison term over the mandatory ten-year prison term, the court was required to
make required finding under R.C. 2929.14(D)(2)(b)(i) and (ii). As amended by H.B.
86, R.C. 292 5.03(C)(4)(g) now provides that if the state proves the defendant is a
MDO, the court must impose the mandatory maximum prison term prescribed for
first-degree felony.

6



VVIth the exception of State v. Frilsori; 500 Ohio, St.2d 52, 388 N1.2d 745 (1979)9 all

cases cited in the disse-Lit involve challenges based on the Double Jeopardy Claust-- e$°the

Fifth Amendment to the Uniit-d Sta-tes Constitution, which stWtes, "No persoii shaTil

be subject fior the sa^^^ offense to be twice pvxt in jeopardy of life or limb,99s We do not

dispzite the dissent9 sanaAyses ol ^'these cases."^

Nevertheless, we disagree witii the dissent's suggestion that cunrnLlla.tive

punishments are conskPtuLional simply b^^a-use some courts have found that ce?'cain

statutes a.uthorizing cumulative punish^erits do riot violate double jeopardy. Criminal

det`cjidants liawe successfully chal^eriged enhaiiced peiialties pursuant to, other

constitutional protections such as the right to d-Lic process, the protection against ex post

fa^tO la47Vs5 aD^ ^^ual protecti^ia, For cxanils4e, in 4l9p^^ndz v. Mew Jersey, 530 U.S. 466,

111
'l.°^; ^ ``1^?.`..`t .

-^
ŷ J^' z ^ `7 ' ^ e^9 ,i.ad , eĴ ^^^ T ^ J _bu ,)0n,)

,,u l^F ^1..^"'i: E.n ^it'"^^i6a;.® ea"aa"û '3sF Co^^hela ^.q® 9 s^^.o. a

^^enali}/ eFal:aa^cemenc: provision vivla".ted, the defendant's right to a ju1ry d^^ermunafion o-1^

g^:^lt f^^ every el^-rnezit of the crime beyoiid a reasonable doubt, hn U.S. v. Booi^er, 543

U.S. 220, 125 S.Ct. 738, 160 L.Ed.2d 621 (2005), the court struck a ^^^ialty enhancllig

provision.1^^^ause it violated the defendant's right to due pr®cess. ln Peugh v. US., 569

3 The Ohio Constitution rnir^.^o^.^s the Fifth Amendment and states "No
person shall be twice put in je€^pardy for the same ol'fense."

4 We have no reason to dispute the dissent's analyses of these cases, except
to state that perhaps ni®dern courts have forgotten or ignored the original iritent of
the Bill of Rights, which was established to protect individaaa:l liberties from
oppressive government regulatieai and control. See Charles William Heiadrieks,
100 Years of Double Jeopardy Erosion; Criminal Collateral Estop pel Made Extinct,
48 Drake L.Rev. 379 (2000).
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U.S. 2_, 133 &Ct. 2072, 186 L.Ed.2d 84 (2013), tfie co^rc recently held that iricrea,sed

sentences in the United States Sentencing Guidelines Ma^ual violated tl-ie ex post facto

clause contaiiijed in Aiticle 1, Section 9 of the IJgiited States ConstitutYon.s

a%^ .1 Furthermore, just as courts have found that, some cumulative peiialties

d a v 'V Y^fl °
te

t^a e^y h
as c a s a^^^^i^^1^ v^n^l^ .3̂ ^^s^fl^ jeopardy, ^^fl^ ^^ ^tat^s Supreme e.e^^.^^ ^âlso ^^,^.rsat some

penalty enhancing provllsAons offend that coBistit-otiona.l protection. In determin.^ Whether

a cu^^laftiv^ punishments violate double jeopardy, the 1Jnited States Supreme `^ou^ set

fort a "safri^ ^^er^r^nts99 test i^r Blockliurger v. U-nitcd ksfa.tes9 284 U.S. 299, 3 049 76 L.F,-,d.

306, 52 S.Ct. 180 (1932 1J). iidep this test, 1ow^^as tb-e BlackburPger test, the inqugry is

G 6whether each offense contains an element not contained in the other." Unitcd^tates v.

Dixon, 509 U.S. 688, 696, 113 S.Ct. 2849, 125 L.Ed.2d 556 (1993). lf a.iq indh,jidual is

x ,. ^ ° a ^- °
fl . . ^ ^ ° ^ ,_ ^ ^ ^ ° ^^%g^a^^^i:. ^Ltb. F%iu.^^a^.n£ two cagfi^"'^dA^a, stat^a.^:es; edtedi. Vu^^raem^^ws &^^^^k ec^di^e^n4p an ep^=TU eni! --d-h-at

^s not N ^'a^ta.ined in the other, ob easP both ^^1Pns^s a^°^ t^°^at^cd as tlve sa.m. e ofier,sc. e,.

Tintbese circumstarrcc,,s, dolible jeopardy pro^bits any form of additi®nal9 ^urnUla.tive

punishment. id . 6 Therefore, :ust, because some courts have held tba.t the

In Wisconsin u. Mitcheli, 508 U.S. 476, 113 S.Ct. 2194, 124 L.Ed.2d 436
(1993), a defendant unsuccessfia.lly challenged e.nhariced penalty provision for hate
crimes as violating First Amendment.

6 See also Rutledge v. United States, 517 U.S. 292, 297, 116 S.Ct. 1241, 134
L.Ed.2d 419 (1996) (hopding that when two statutes define the "same ®ffense,^' the
Blockbr.arger test presumes that the imposition of dual punishments for
simultaneous violation of both statutes violates double Je®pardy; Brown v. Ohio, 432
U.S. 161, 168-169, 97 S.Ct. 2221, 53 L.Ed.2d 187 (1977) (holding that ea.ch sta'Cute
must require proof of an additional fact, that the other does not because the Double
Jeopardy Clause prcoh.ibits successive prosecutions as viell as curaulative
punishments for a greater or lesser included offense).

8



pen altj- enha^cing provisions at issue In thelr cases did not violate double ie®paE: d!y does

^^^t mean that all cumulative punishments are per se cans^^tt^^^lonal.

$J.^^^ In this case, Klerr^bus never asserted a^ifth Amendment double 3rapardy

challenge to the repeat MT1 offender specification. His el-lallenge was based soT^ly on

the E^ua1 Protect1ozi Clause ol' the Fourteenth Amendment, ^ ^tle^E presents ati :^^inyply

different analysis from a double je®pardy challenge. The Eq'ual Protection Clause of cbe

F®^^eenth Ameiidment states that "[n]o state shall de-tly to any person w.hpthI?a its

jurisdiction the equal protection oi the laws."

f1ff14--J In ari equal protection claim, ^overrament actions that affiect suspect

classificeLidns or fundamental interests are subject to strict scrutiny by the ^ourts. Erppley

v. Tip%_Valle,y Loeal Schoal.^.?^isi. .^-^d. ®; -Fdn., i22 Ohio Sf.,3c^^. 56, 59, 2009mOhFC-19 7 9-g

. . ^ ' ..... > .
NT^^ 2d 401 , ^i 14. ^'?^ the absence of a suspect f.lassi^^`at?^?I" n^'^^V^-Fda^.?'ntal interest, the

state action is sul^ject to a rational basis ees-L, 14d. ^'^nuea the ra.fvponw.ll baslis test, a statute

mtist be upheld if it bears a rational relationship to a legitimate goveixmental interest.

Aaanlzsky v. Buckeye Local SchoolDist., 73 Ohio St.3^^', 360, 362, 653 ME.2d 212 (1995).

However, a statute is presumed constitutional and will be declared invalid only if the

challenghrig par'cy demonstrates beyond a reasonable doubt that 'che statute vi®la-Les a

constitutional provision. Desenco, Iric. v. Akrovc, 84 Ohio St.3d 535, 538, 706 N.E.2d

323 (1999).

fcI15$ "Equal protection of the law means the protection of equal lawsa99 Conley v.

Shearer, 64 Ohio St.3d 284, 289, 595 N.E.2d 862 (1992). T^iere is no equal protection

9



isstie if all offenders iri a class are treated equally. .1d. a:t 290. i^^ Canley; th,e olrr®

Supreme Court explained:

The prohibition against the denial of equal protection of the laws requires
tha.t the law shall have aAI-qualit-y of operation on persons according to,
their relation, So long as the laws are applicable to all persons under like
circurastances and do, not subject individuals to an arbitrary exercise o-,--
r'.'^̂ ' '^'.r' and v er^,4E alike g^^"°-,ar all persons sam4l'^^"j" s'^^ "$"°1% ^aac p c^ ^<s^ ^.- b ;^ .,vaaO ba s^s a :^s vs.B 9 a^. S ^sd b e9^ "B%f^ ^v ^°.5^

constitutional prohibition against the denial of equal protection of the laivs,

(Emphasis added.) Id. at 288-289.

J116) Klembus does not claim to belong to a "suspect class" or that the repc.;at OVI

offender specification infringes upon a fundamental right. He argues the repeat OVI

offender specification violates equal protection because it gives the state unfettered

eliscretiork to, choose between tvvo significantly different punishments vvhen charging

similarly sit-aated OVI offenders:" He contends that by givi^.g the state sole discretion to

include or omit the repe^.t OVI offender speei.scation pennits a^l arbitrary and unequal

operation of the OVI sentencing provisions.

$lff^7) KlerrAbus was charned with violating R.C. 451 i . i 9(^)(1)9 wtiich provides in

per'Linent part:

(d) Except as ®therNise provided in division (G)(1)(e) of this section, a.a
offender who, wathin six years of the offeiises previously has been convicted
of or pleaded guilty to three or four violations of division (A) or (B) of this
section or other equivalent offenses or an offender who, within twenty years
of the offense, previously has beeii convicted of or pleaded guilty to five or
more violations of that nature is guilty of a felony of the fourth degree. The
court shall sentence the offender to all of the following:

(i) If the sentence is being imposed for a violation of division (A)(1)(a), (b),
(c), (d), (e), or 0) of this section, a mandatory prison term of one, two,
three, four, or five years as required by and in accordance with division

10



(^)(2) of section 2929.13 of the Revised Code if the q&nder also r;'s
convicted of^or also pleads guilty to a specy1eati©n of the tj.,,De described b^z
section 2941.1413 ®,f the Revised Code ^ in the discretion of the eour^,
either a rnandcrt®ry terrY of local ineareeration ®f'sixty consecutive days i,7-q
accordance with division (G) (1) qf section 2929.13 of the Revised Code or a
mandatory prison term of sG.Yt'̂ I consecutive days in accordance wlet°^

division (G)(2) of that section if the offender is not convicted qf and does
not plead guilty to a spee^fieation of that tjpe. If th^ court imposes a
mandatory te'.-^ f Ŝ ^ed'2'x,l JtLAN%°^"^ P"Ca^"ciN̂av -^g^ry ^c ^y^y ronoe

r^ jail c PA. in 6d61

+^y{ r^ ^
dk

^

L,l
^ n tz v vN a^ta,vầ 41^^y, 4.^ .a^

v
P
$
6 PRt^^ ^A.Yrk3^l'^â b,i CA,^AA t6i t.A`^d

to the slxty-da.y mandat®-ry tenn5 the cumulative total of th^ mandatdry terrn,
a.iid the jail term for the offense shall not exceed one year, and, except a-s

provided in division (A)(1) of section 2929.13 of the Revised Code, no

prison term is authorized for the ^^^^ilse. If the court imposes a mandatory

prison tenn, notwithstanding division (A)(4) of seetion 2929°14 of the

Revised Code, it also may sentence the offendea to a definite prison te^^.
that shall be not less than six months and not more than thirty months and

the prisoD terms shall be imposed as described in dl'vlsion (G)(2) of sectlozi
2929.13 of the Revised Code. If the c®uri imposes a mandat®rv prls®r,

t^^na or mandatory prisop. t^n-ri and additional prlson, t^i-rn5 .i^^ addition to the

term or terms so imposed, the court also may sentence the offender to a
c®m-r-riuni-t^ ^on-trol: sa^^ction for the offense, but the offender shall serve all

of the prison ten-r9s so i-mposed prior to serJirig the community contro-11,
sanc l®ii.

(Emphasis added.) i^^ the offender is convicted of or pleads gu11tT to the r^^(_-at- OVI

speeltaca.tion, R.C. 4511.1 9(G)(1)(d) ln poses a mandatory one, two, three, four, or

,five-year prison term. 1f the ®ffenderAs not coiivlcted ®fthe specification, the c®urthas

discretion to impose either a mandato7y 60-day tern-, of local incarceration pursuant to

R.C. 2929.13(G)(J) or; o mandatory 60-day prison term in accordance with R.C.

2929.13(G)(2). In addition, R.C. 45 1X . Y 9(G)( 1)(d)gflves the trial court discretl®n to

impose up to 30 months in prison and community control sanctions if the offender has not

been convicted of or pleaded guilty to the repeat OVI ®f^°ender speciflcat1on. Thus, the

presence of the repeat OVI offender specification triggers the enhanced punishment.

11



'Ti^) R.C. 2941.141 3, which provides the specii'icatiQn c©rAcemir^e, an additiQ^na.l

prison tenn for repeat OVI ^ffeiaders, states:

(A) Imposition of a unandaLory additional prison Eer^ of oiie5 t-vvo5 threeiy
four, or five years upon an offen-der under division (G)(2) of sectioll
2929.13 of the Revised Code is pjecluded unless the indictment, count in,
the indictment, or infoa mati®n charging- a. fel®ny violation qf division (A) oj-
section 4,511.19 0,7' the Revised C®ae spec'q-ies that the offender, withi^q
twenty years of the offense, previ®usly has bee^a convicted of or plead^d
guilty tofiv^ or more equivalent of^enses. The specification shall be stated
at the end of the body of the lndictiuent9 count, or inforrr°1 atlon and shall be
stated ln substantially the following fdrm, ;

66SPECIFIa.,A`l"JON (or, SPECIFICATION TO THE FIRST COUNT). The
Grand Jurors (or insert the person's or the prosecuting atc®rriey's name
when appropriate) further find and specifj that (set forth that the offendeit-9
within t-Nventy years of committing the offense, previously had h^^^^
convicted of or pleaded guilty to five or more equivalent offenses)."

(B) As ijised pn division (A) of this s^Gtlon, ^Gequlvale^^ ^^^^ense" has 'che
same meaning as in section 45 11.1 8 1 of the ^e-vlsed Code.

fl(19) Under R.C. 4511.19(G)(1)(d) and 2941.1413, arelpeat OVI offender .rn-ay be

subject to,. between one and five years of mandatory prison time instead of a mandatory 6^^

days of lnearceration. and a discretionary pri.s®n terr^i up to 30 rnorith.s wlduoLit the state

calling any additional witnesses or adducing any additional testimony or evidence. The

increased penalty does not depend i-ipon the jljrar fihdpnga:n, addleloil-al elements, facts, or

circumstances bey®rid a reasonable doir^ht. Rather, 'che additional punishr^e-Tit depends

solely on the prosecutor's declsic^ii whether or Yiot to pres^nt, -to the grand jury the repeat

OVI offeiider specification provided by R.C. 2941.1413.

^^^^^ In Wilson, 58 Ohio St.2d 52, 388 N.E.2d 745 (1979), the Ohio Supreme

Court held that prosecutorial dlscret:lon, in and of ltself, does not violate equal protection.

12



ld. at 55. However, the court i^a Wilson further held that if two statutes ^^Prohibit

identical acti^^i'=5 req^^;^ire identical proof, and ^Jet impos^ different pena.lties, then

sentencing a person under the statute with the higher penalty violates the Equal P'rc,^tection

Clause.99 Id. at 55p56. See also Cleveland v. .^Yufj5 14 Ohio App,3d 207, 209, 470

N1-2d 9 ;3/4- (8111 Dist.1^84' ) (holding that a Cleveland ordinance prohibiting soliciting and

aii®ther ordinance prohibiting prostitution prohibited identical activity and required

identical proof, while imposing different penalties violated equal protection).

fqr/H) The court in Tflilson uetimately determined there was no equal protection

violation flri that case b^ca-use5 although the de-fendant was charged under tvvo different

burglary statutes, one of the statutes required proof of ^n- additional element not required

^ the otlier. Id. at 59. Here, the ?leineprNs of -the repecat OVI o1'fender specif cati^D are

identio,A^ N-o thQ?se qel -=orth in Y? u . 45 1 *F . I We,Ti i Vdh for the unddrlyin?Sg ^otirth_de^-n`k^^^r_^^

^,bay. ri u^, s^^^u-^ge^^t^oaa de^eS^noa. r^qR^^a"e proof of any ^u.dditie`^nal ciemeASt t^ iii.crease the

penalty for the sam, e conduct. Thu-s9 the repeat OVI offender speci^catio-ii allows tJ_1e

prosecutor to arbitrarily subject s^i-Aie individual def^ildants, such as 1Klenibus9 to

increased penalties that others are not subject to. In this way, a repeat OVI offender

charged with the specification maJ be treated dflitererfitly fi°orrz other members of his class,

who are not subject to the repeat OVg®ffender specifileation.

^Iff221 "The overridi.ng purposes of felony sentencing are to protect the public fr®rr^^

future crime by the offender and others and to punish the ®fferider.'9 R.C. 2929,1 i. (A).

If the repeat OVI specification was imposed with unif®rrnity on all similarly situated

13



offenders, it would be rationally related to 'c-he state"s interest ir, protecting the publid aYid

punishing 'che offender. Indeed, courts have held that the General Assembly may

prescribe cumulative punishments for the sam, e of^erise, in cei-tain circumstances, -vvit1i®-ut

vioiacin^ cons^^tLitioria,i protections against double ^^^pardy. State v. Zwnpina, I N -th Dis#:.

L-akP No. 200I-L-1099 2008-Ohio-53 1, T,1, ! 1 .

^^23) However, R.C. 2941.1413(A) providps no zreq^zi^°em^r^t that the s^ecircation

be applied with unif-o^ity, an.d there is iio logical rationale for the increased penalty

im. posed on some repeat OVI offenders and not others without requiring proof of some

additional e1^ ^^^^t -to justifv the enhancement, especially since che class is composed of

offeriders with simiiwr histories of OVI convictiansa Utider these circumstances, we

cannot say the repeal OVI offender speci^catioii is rationally ipei^:ted '^o a iegitgi-aatc-, state

interest. We t:^^^efibre ^^nd that the repeat OVI offender spieci^^catian Vioiates equal

nrotection.s

$^^^) We share the legislature's desire to punish repeat OVI ^ffenders. _ and to

^^o'ceet ti-le public from the serious threat posed by habitual dg°ug4' drivefis. And we

sympathize with the iegisiatzire5s intent to provide the public with a greater selise of

justice by distinguishing the first or second time ^^^ende-rs from the more serious habitual

offenders by enhancing the punishment of those wi^o repeatedly commit OVI ^ffenses.

Our decision merely holds thet legislation enacted to achieve that purpose must Comp®rt

with equal protectiort.
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1125 ) 4Jiistic^ can be ^arrled out with the sailny level of satisfaction for the ^,,7lctlms

-vvlthout the repeat OVI specification. Indeed, the trial ^^-ort could have ix^^^^ed the

sam- e two-yeaY sentence ^^i Klembus without the repeat OVI spec$^^ca.tnon 1^^caZlse tl^^

court had discretion to impose up to 30 months in prisop- on tl^^ -un^erlying fourth-.clegTet

fea.ojiw Fr ur^th^^ore, the leaislatug^. may increase the penalty ^^r r^^eat O-VI ofie^.^ders in

the statute governing tl^^ ^^iderlyl^^ offense to achieve its objectives. In this way, all

repeat OVI ®ffeiiders would be subject to t-he same law in an. impartaal and -Unllfc^rm

manner.

^^^^) The sole asslc;^^ent of error ls sustalr^edo

J7271 Judgment is reversed 1^ part and i^marF^ed to the trial court witll

1_^st^ctie^^s to ^r^.c^.te tl^^c repeat OVI o^^^i^^^.e^° spec^l^catpon ^t°^rbi t^^e?^^dlct^ry^^t.

it is (or^ereEd that ap-ne11ant ue^°over Lrom appellee costs herein t^^ed,

The ^o-aiFt ^^^^ds there were ^easoFiable grounds -il-®r this appea1.

It is ordered that a special mandate lss^^ o-at of this court d1rect1ng the c®mtrion

pleas court to cari-y this judgment into ^^^cutflon..

A certified copy of this eiitry shall constitute the mandate pursuant to R.u1e 27 of

the Rules of Appellate Procedure,

EILEEN T. GALLAGHER, J-UDG]E

EILEEN A. GALLAGHER, P.J., CONCLIRS9
TIM McCORMACK, J., DISSENTS WITH ^^^^-AT^ OPINION

TIIVI McCORMACK, J.9 DISSENTING:
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respectfully disscnt. I would affinn the triai court"s decisio--,i, in, its

cntirety as I find no constitutional violations in this case.

fj,29^ I begin with the clear, -^veiidcstabTishcd prcmise that aii statutes are Laffordcd

a presumptflozi of coiistituti^naiity. Bui-nett v. Motorists Mut. Ins. Co., i i^Ohi o St.3 d

49Dy 2008°Oh1o°2/55E, biCy' N.E.^d 30/n ]1 .L8. nedore a ^v.1&Ar^, de6.:ld^,r^S ar ^ statuiV.e

unc oiistituti®nai9 the court must be conviiiced 665beyond a reasonable doubt that the

legislation and constitutional provisio-ns are clearly incompatibie.559 Arbin© v. -7oT ns©rt

a, j®hnson5 116 Ohio St;3d 468, ^007^Ohio-6948q 880 KE.2d 420, J^ 25, quoting :̂ ^"eate ex

rel. Dickinon v. Deferzbachp7,°, 164 Ohio St. 142, 128 N.L;e2d 59 (1955), paragraph, one, of

tlic syllabus.

1130) Here, Kic,,LTbus was charged with oric count of driving vvhiic urader 'cl-le

^^_^?AC^G^, ' e¢ ^%3d^b`"^^<ra^_ a^ 451 ^B ! \/ vl I '7- sc b^411___ ^' R.C. p t_ f^ 9B ^. 7U tl. 9^^i)i 1- ^PS4Q^l'G79Q-N^, _̂,. pFV`r_^_t ^11^ a^B E^7(!9^E"C s^D
. 9 lg- d`' ^

se^ Vx^nsfy v̂acmaf at
^- toperate any vehicle o %^e t a?^.t'^t°i^i9 ti= [^.ft^e p°,rs ^ the.^ua e t '"^ is ^i 9rjt^A.^v

inr^^enc^ of alcohol, a drug of abuse, or a com, bina.tio^ of tb.em.^^ Klembus vaas aiso,

charged with one count of driving while under the influence, in violatio'n of R.C.

45 i i . i 9(A)(i )(h)s ^vhich prohibits operating a motor vehicle with. a "concentration of

seventeeiimhur°^dredths of one gram or more by weight of alcohol per two hundreci ter^

liters of the person's breath.'9

^`^^^^ Pursuant to R.C. 4511..19(G)(1)(d)= he was ciiarged ivitb a fourtli®degrce

felony, on both counts, based upon the allegation that he lAad been previously convicted of

or pleaded guilty to five or more similar OVI offenses within the previous 20 years.
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R.C. 4511.19(Cb)(1)(d) enaploys a 20-year1®ok-back to previous convictions a.iid ^^.^hances

an OV1 charge to a felony of the foaLrdh degree if s6aiz offender who, vvit hpn twepa t37 years

of the offeense; previously has been convicted of or pleaded guilty to five o;^ more

violations of that nature * * * ss

M32) The zndzcarnenR also included a spec1ticat11on to R.C. 451t .1 95 on each count,

w,hich provides an add.iti^^-ial -m- aiidatdpy prison t^rin of dncs twoS three, four9 or r^.ve years

for repeat OlTl offenders who have, within twenty years of the offense, p^e-Viously bee^^

convicted of or pleaded guilty to five or more equivalent offenses. RC. 2J41.1 4- 13(A).

fT33) Klcmbus argties that this specificataon to R.C. 4511.1 9 violates equal

protection because the specilocati^^^ ^e-rirgits the prosecutiontc, obta.iii greater pur lsbment

for the u^iderlying offense ,vithout proof of any additional elements or fa.cts. In support

of ^^^ s^ ^g iÂ^ d̂o^dlb5
F°r°$ Ir

IlIlb/^ ^ vli$e.(3 O -"^' iV^-ose7n
5 ^' 4Ĵ ^°t^0ea¢ &.'n^ ^} 9 ^ ?̂,, 8 ^T .'̂  ^ 7 <Yx9dv 4-6,t .ln p/ ^Y^Y ZQJ' â V LGJ4J'/LJ VA P`LJ IyC. ti,6 3 L iflPJ ^lL.^OnR 'VJ S tl^jg thef 1e p)r^Aop p °,^^̂°S"tYm

iheL af t-wo diff^^ent statutes prohibi9 id^^tic^l activi-t-y and require identical 7proo f9 yct

im, p©se differ^ii-t penalties, scnteirici^^g a person under thc statutc witfi-i the higher ^^nalty

violates equal protection. I^^^gd UiLlsar2 is distinguishable from this case,

f9f34) In Vfl'ils®zlz5 iche defendant was charged with burgla-ry, in violation of

R.C, 2911.129 and aggravated b-vrglagy, in vi®lzation of R.C. 2911.1Z(A)(3), Hepl-eaded

guilty to both counts aind requested that he be senten. ced under the burglai°y statute

because the charges were duplicative, yet the penalties imposed were differento The

defendant argued that the trial court was constitutionally r^q-uired to sentence him in

accordance with the lesser of the two penalties The trial court rejected the defendant's
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request and s^iit^^^^ed him urxdek the aggravated burglary sWLute5 17,1ich the cdurt of

appeals affirmed,

$735d Up^n fin-th;;r appeal, the Ohio Supreme Court deterniined ffiat the iss;ue was

whether both statutes required the state to prove identical elements -,TvI^^le prescribing

differeF^flt p^naities. Restating t.ne test 'Clae appelIate cvour'c applied, the Supreme Court

E^^^^^^^^d that "if the dei ^ndant is cha-r^^d with the elevated crime, the state has the

burdeii ofpr©^^^g ari additional element beyond tha.t required by the lesser offense,- id.

at 55m56. In affinnaiig the court of appeals, fiie Supreme Court found no equal

protectg^ia violation in RVilson because thF state was r^quirtd to prove the ^^^irient.s of

bux^^^^ in, adalitiarr to one of three -aggrav^.'^ing ^-ircuirn-gstance:,s in order to ^^n-vict the

def^^^dant V r ag;g^^va^e-d burglary. 1d. at 5 I=S&

4 A^TT^T p ^. "v` °„r"s°r ^ "a ^f^'r'"F=r o v̂
â 6.0.^^'^PŶ^rbQîê3 hhX. 6.&and `v NC

C IIN' 9 b5L Y! LGi.J^f.^f; G^ td̂HA^
r
0.'41"a b̂

6
4. S.YIl WLA Y ^ \"%`-J" d F/t cy.C.LLV.. 6

b_t^ '^ ^

A+ . L8A6. La.^L̀ "P ^`̀^ E'^Ia b̂11 i

@N^ dif^erell.k. staE@lA.^s prohibited ide7CNlCca' ac6.i°Ji-Ly and' IrL ^i ,̂'.F ^ identical proof, ye '-L

irniposed different p^^iafities, sentencing the o^^^enda^Irit under the statute witli tfie higher

p^nalfty could ^^^leLe equal pro{zecti®n. Here, however, Klembus -,A7as char^^ci -ander

R.C. ^ 511, 199 whrclu proscribed one a.ctivicy. The statute a.isa coiitanned a penal-ty

enhancement outlined in R. zC. 294 1. 14 13 ' The R. C. 294-1. 14 13 peina^^ ^nhancer- nt

does not prohibit an activIl1^^ or require proof of an additional element of a crime.

Rather, it is a. statutorily authorized specification that increases the severity of a penalty

imposed for certain repeat OVI off^nders.
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$q(^^) Courts ha^^^ ^^iisistently concluded that an enhanced penalty speelu3ica.tiol:-19

standing alone, does not violate coiistitutional protect^oiis. InSta^e v. Gonzales, 'che First

Dgstrict Court of Appeals ^^ui-id no double jeopardy violation where the ^eplgsjat^ire

specifically authorized cumulative punishment. 151 Ohio App.3d 160, 2002mOh¶o-4937,

783 N.E.2d 903 (Ist DNst.). Gokzzales involved the application of a major drug ()t:fensc

(`GMDO"5), specb^'^catiorx to the indiotment. The 1\/IDO specification provided tha.t

^xhomever violates the drug trafficking provisions, ivhere the ar^^unt of an identified

d$~ug exceeds a certain amount, that individual is a major drug offender and the oOUI~t must

i^apose the maximum toiri-yea^ prison seii-tence. The defendant argued that Ohio's

statutory drug schemo violated double jeopardy because the statifces prohibiti-ng druLg

possession and dnag trafficking required proof of pd.e?lticaG cteriNez ts contagneoi, in tht

TN4DO s^ecificatio-n.

^ 39 ^^F finding ^^o double J^ea.̂.^araiy vo^̂̂ atlo^i, the ce^^^(: det^(t e^`flafned that the

sexiteyicing provisions clearly ^efileoted the legislature's intent to create a^^enalty i-or an

individual Ssvio sells or possesses a oerdiain amount of d~ugs over and above the ^erialty

imposed for the drug t?raffioking or possessloii itself. Gonzales at T 42. Th^ court

therefore concluded that "where `th^ ^eggslature specifically authorizes curnula.tiv^

punishment w-ider two statutes, regardless of whether those statutes proscribe the `6same9'

conduct * **, a court's task of statutory construction is at ar^ e-nd and the prosecution may

seek and the trial court may impose cumulative punishment under the statutes in a single

trral."9 Id at T, 40, quoting Missouri v. Hunter, 459 U.& 359, 369, 103 SeCt. 673, 74
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L.Ed.2d 535 (1983). A reviewing court is therefore ss'l^iiiited to ensuring that thie trial

court did zoot exceed the sentencing ai-ithorlty -whlch the General AsserHoly has Permitted

the j^.^diciary.999 Id., quoting State v. I+oss5 69 Ohio St.2d 515, 518, 4-33 NeL'd 181

(1982).

fl^391 More specifically, O^'^i.o courts l^av^ ^^peated^y upheld the I-R-f-I 294-1.aAp ^

enhanced penalty specl^^cataon contained within R.C. 4511- .199 relYlng 0.0- legislative

iiitent as a-uthorlza.tg^^^ of such cumulative punishment. The Ninth Distrlcw Court of

Appeals, concluding that R.C. 2941.1413 was iiot a doubaeje^pa-cdy violation a-nd did not

violate a defendant's due process rightsy detennlned that the senteric;lng provisions

66c1early reflect che legislature's liitent to create a peiialty for a persori- wb:^ has been

c^nwlcted of or pleaded g-ollty to five oF° more equiva.lerot ^f-ferises withl{-A ^.^went^7 ^;e^:rs of

the MFaT^I r-fffensF" over and above the Ple.n.-alt^T ?1^-posed fo?r tl^a ^oloTL^, ^.o^"P^rictios .̂^ agself- ff

State ^. l^'i^,2'e°aT, 9w1n Dist. Su^^.^a^^Apt No. C.A. ^'290^, 2006-Oi^e^°285^-, ^j( ^.^; see ai^o o-io-«

v. Grosse, 9th Dist. Summit No. 2009POhio-5942 (because the plain language of R.C.

2929.13(G)(2) a.nd. 4511.19(G)(l)(d)(il) specp^'^ca^y allows a co-taA to sentence a

defeiidant on both the speci-ficatl^n and the underlying offense, tllose sections are not

unconstitutionally vague),

^^^^) The Eleventh District Court of Appeals determined that a "carefal reading"

of the R.C. 2941.1 413 speci^'^catlon. demonstrates tllat the mandatory prison term rnust be

imposed in addfltloD to the sentence for the underlyiiig offense:

The language and rntetplay of R.C. 4511.19(G)(a)(d)(11) and R.C.
2941.1413 demonstrate that the legislature specifca.lly authorized a separate
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p^naity for a person who has been c®xivicted of oi pleaded guiiti-y to five ^^
more OVI offenses within tw^^^^ years ivhich shail be inYposed in additio:n
to the p^iia1ty for the underlying OVI convicti®n. See State v. Ilfideap9 9t-h
Dist, No. 22908, 2006-0hioU20854. Therefore, R.C. 45 1Y . i ^(G)^ 1)(d)(ii) an.d
RC. 2941.1413 "clearly reflect the legislature's intent to create a pena.lt;^
i®r a pers^p. who has been convicted of or pleaded guilty to five or more
equivalent offenses within t^entry years of the dI^^^^ offense over aine.i^
above the penalty imposed for the OMVI c®nviction itself

State v. StilZtivell, iI th Diste Lake No. 2006mL-0 10, 2007-Ohio-3i909 26; see a1.^o State

v. Zampin.i9 11th Diste Lake Nlo. 2007-L-109, 2008mOhio-531 (Ifinding the ^ou-bie

Jeopardy Clause does no more tha^. prevent a senteiacing court from prescribing greater

punishmer^^ than the legislature intended); State v. 11'cMams5 i Ith Dist. Lake No.

2010-L-012, 2011mOhio® i 57 (fina'mg that the R.C. 2941.1413 specification could x^ot

exist without the underlying offense a.no' inereiy a^-Laches to that offense). I fniid thc,

above analyses instructzve.

f^I4l;^ in the not too distant past, driiiki^^g aii-d driving was tdieyeted to a. -much

greater extent than it is today. It took a tey-liibie toii of loss of life and a powerful grass

roots moveme^t to push through legislative change that dealt wPth serial drink--i^g and

driving wit-h a much stricter statutory approach.

f9(42) It is ent-¶reiy understandable aiid proper ch^t a-ny provision in the riminaE

code, that mandates a cumulative and extensive prison sentence would be ^^^^fuliy

reviewed for procedural and constitutional tl-aws. That is our role in this appeal.

JT43) Through more recent years, the Ohio General Assembly adopted a much

stricter scheme to be applied to those who have demonstrated that after five prior OVI

convictions, that person is either so diseased, or so unwilling to abide by Ohio law, that
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their criininai actions maist be addressed ^^fing'riejel-Y. The application of the rn^.^adia.^oryI

prison scii{^^^^^ certainly reflects the waste ^r' human potential: A^can;eration ^P-jl a.ces

positive .^^^od^^^^^it^,° The legislalion9 however, was ii-nposed by the Ohio ^enera,r`

Assei-rib^y w^tti a purpose. The statWiy embra,.ces the cair^^ept tl-ia.t if there l-s to be

^•.^ ' °t: - 11 be the
multip le 0-jti ^ -^h°^°"^.`^ who ° "Fi"^^

and
'.

not $^"SRnat^i^^ig^ u VJP_d cx a1 abr^s^t^nc e s^b c ex0n.^^' c^w^sa^ as ^^ffa$saa.d^ e^Psaz^e a.as^ ^ao,° ^e T^°gu8^^^^g^

victim.

f944) Fcir the mindless individual who a.iiniessly fires a weapon in a populated

^rea and stxikes a victim, ^br the sober driver who recklessly speeds and ta.k-es thie., li^.̂ ^ of

an ^nn^^^^t victini5 for the individual who ^^^-its W, risk an infa.i'It or child t -hrough.

endangennemt, the General Assembly has idenLified enhanced ^u-ng shments for these

c,gVdgious, inherently dangerous beha.vidrs. This Lindeita.k-ing is their province.

f7451 The sentencing DrovisY®xis outlined in R.C. 4511. 19 and 2941 . 1413 clearly

^efilecE the legislature's intent to create a pena.lt^^aor an 9^r1i^75d^^^.l ^7^^^o has been convicted

of or Dleaded guilt,T to five or more OVI offenses within t-vv^^^y years over and above the

penalty Ainp®sed idLP the ^^^erlyirig OVI conviction itseFf. Rec®gni^i-ng ^^^ ^ou^.a

Judg^^^^ of the General Asser-nbly, and in deference to its justifiable intent in authorizing

^his {cype of puriYShment, u would not find kl-t^ ^enai,ltY ekAhan^emerit set R.C.

2941.1 413 to be unc®nst^itutiona.l.
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