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IN T W^bI7RT OF COMMON PLEAS
CUYAHOGA COUNTY, O O

q A t- NAL DIVISION

4(''n.f_,1 (U^f\ST

CLF rn-UR7S
CUvi;li it vvATY

STATE OF OHIO,

Plaintiff,

-vs-

C ES MAXWELL,

JUDGE MATIA,

CASE NO. CR 475400

MOTION FOR NEW TRIAL
(ORAL HEARING REQUESTED)

)

)

)

)

Defendant )

Now comes the Defendant in the above-captioned case, by and through counsel, 'Thomas

Rein and John Luskin, and respectfully requests moves this Honorable Court pursuant to Crimina2

Rule 33, for an order granting Defendant Charles Maxwell a new trial because the verdict is contrary

to law; the prosecutor engaged in misconduct; and new evidence material to the defense was

discovered at John Gregg's sentencing which could not have been discovered with reasonable

diligence and produced at the original trial. This evidence was critical and material to Charles

Maxwell's defense and was never disclosed by the Prosecutor's Office to defense counsel. Therefore,

Charles Maxwell respectfully requests a new trial.

ZT," ^ ^,::: ^ ^ -
MAS REIN, ESQ.

A.ttorney for Defendant
^ ESQ.
Defendant

^^(0)



BRIEF IN SUPPORT

The jury in this case has recommended a sentence of death for Charles Maxell. This Honorable

Court has set Mr. Maxwell's sentencing for March 15, 2007. The specification that makes this case a

potential death sentence case is the Retaliation specification. The only evidence which ties Appellant

to this in the least bit is the testimony of John Gregg. It is quite clear that the State's witness, John

Gregg, lied on the witness stand. At the 804(B)(6) forfeiture exception to the hearsay rule hearing

outside the jury's presence on February 13, 2007, John Gregg testified. That hearing contained

several lies on Gregg's part: John Gregg, as this Court will recall, carries a copy of his "Indictment"

with him. However, he tried to tell the court that his earlier conviction in front of Judge Saffold was

for two counts of grand theft. This court quickly caught the lie and indicated that Mr. Gregg was

instead convicted of two counts of Arson and not grand theft.

Next, he denied lying at his earlier deposition in the civil case. This too was at the February 13,

2007 hearing.

MR. LUSKIN: You went to a deposition sir, correct?

JOHN GREGG: Yes, sir.

MR. LUSKIN: The court reporter, much like our court reporter Mary, swore you.

JOHN GREGG: Right.

MR. LUSK.IN: To tell the truth.

JOHN GREGG: That's right. That's true.

MR. LUSKIN: In the course of that deposition, sir, what if anything did you do?

JOHN GREGG: Answered the questions.

2
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MR. LUSKIN: And did you lie?

JOHN GREGG: Did I lie? No, sir.

MR. LUSKIN: You did not lie?

JOHN GREGG: No, sir.

At John Gregg's sentencing, February 28, 2007, to no one's great surprise, he sings a different

tune. Mr. Gregg was unmistakably quite vehement about his "truthfulness" at the deposition at the

February 13, 2007 hearing.

JOHN GREGG: I'd just like to say that I'm sorry for having taken the Court through this

course for making some misleading statements in my deposition. I realized that had I answered

differently, all of this could have been avoided and truthfiaaly I am sorry about that.

...TIIE COURT: You fooled your lawyer, you fooled the defense attorneys, you fooled the

entire criminal justice system, correct?

JOHN GREGG: Yes, sir.

John Gregg's testimony at Mr. Maxwell's trial was that this Homicide was Retaliation.

However, at Mr. Gregg's sentencing, the Court asks Gregg a point blank question which elicits a

different response.

THE COURT: Did he (Charles Maxwell) indicate to you why he killed her?

JOHN GREGG: No, not entirely, no.

None of these facts and admitted lies by Gregg could have been discovered until John Gregg's

Sexttencing.

3
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The court at Gregg's sentencing found Gregg's testimony so unbelievable that he specifically

referred to Gregg, telling him, "You are a weasel. You are a fraud Your whole life has been about

being a fraud., Ifind you to be one of the most despicable humans that I've seen here for a long

time. " The court continued, "I have daughters and ifI - if one of them married someone like you I

think I would be doing time for manslaughter at this point. " The court also stated, "You testified in

the case after voir diring some of your testimony indicating that I would have to look at my own birth

certificate and driver 's license to confirm if you told me my name was David Matia because you are

that unbelievable " The court continued, "Ibring this up so the record can fully demonstrate what

an awful human being you are and how deserving ofprison you. My only regret is I'm limited to six

months. I see people here on a day in and day out basis; many have redeeming qualities about them.

You have gone through life, again, as a complete fraud.:" (SEE ATTACHED COPY OF

TRANSCRIPT OF JOHN GREGG'S SENTENCING).

What else did we find out at John Gregg's sentencing (which occurred while the jury was

deliberating and deciding Mr. Maxwell's punishment) ???

1) That John Gregg reached an out-of-court settlement with Reminger and Reminger where

John Gregg had to pay that frm OUT OF HIS OWN POCKET $5,000.00. (This is brand

new information never disclosed to the defense). Certainly this is quite unusual since

Gregg was the Plaintiff in that case.

It gets even better ! ! !

2) That John Gregg went to the Grand Jury and perhaps testified there !!!!

4
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This Exculpatory Evidence was never disclosed to the defense. This is shocking, especially in a

case where the prosecutors tried so painstakingly to admit other Grand Jury testimony. Perhaps there

are other things or statements out there that occurred during the Grand Jury proceedings that just

conveniently were never disclosed by the State. The very fact that he went to the Grand Jury should

have been disclosed. We may never know unless this Honorable Court grants this motion.

Something else is quite disturbing in this whole scenario. The prosecutor's office provided

defense counsel copies of the two written statements made by John Gregg to the Cleveland Police

Deparkment, one from November 30, 2005 and one from November 21, 2006 right before John

Gregg'testimony. However, the prosecutors never disclosed anything about John Gregg's testimony

to the Grand Jury or even the very fact that he was called to the Grand Jury. Criminal Rule 16

requires that the prosecutor through discovery provide any statements of a coTdefendant. John Gregg

was a co-clefendant of Charles Maxwell's in Cuyahoga Case No. CR 476741. Assigned counsel for

Charles Maxwell, Lynn Loritts, filed three motions on Mr. Maxwell's behalf on September 28, 2006.

The three motions according to the docket were 1) Request for Evidence Notice 2) Motion for

Discovery and to Examine and Mitigatory Material 3) Motion for Bill of Particulars. Throughout the

course of these cases, undersigned counsel has been in contact with Ms. Loritts. Nothing in the

docket indicates that a written response was prepared( by the prosecutors, not even to this day,

over four (4) months later !!!!

In fact, on February 6,2007, a MOTION TO COMPEL DISCOVERY was filed. To this day,

March 13, 2007, the prosecutors have not even responded to that. What will it take for the

prosecutors to comply with the rules ??? If they had, they would have had to include ALL of John

Gregg's statements and certainly recorded testimony before a grand jury. If there is any doubt,

5
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Crim.R. 16(B)(1) states very clearly:

RULE 16. Discovery and Inspection

(A) Demand for discovery.

Upon written request each party shall forthwith provide the discovery herein allowed.
Motions for discovery shall certify that demand for discovery has been made and the discovery
has not been provided.

(B) Disclosure of evidence by the prosecuting attorney.

(1) Information subject to disclosure.

(a) Statement of defendant or co-defendant. Upon motion of the defendant, the court shall
order the prosecuting attorney to pernlit the defendant to inspect the copy or photograph any of
the following which are available to, or within the possession, custody, or control of the state, the
existence of which is known or by the exercise of due diligence may become known to the
prosecuting attorney:

(i) Relevant written or recorded statements made by the defendant or co-defendant, or copies
thereof;

(ii) Written summaries of any oral statement, or copies thereof, made by the defendant or co-
defendant to a prosecuting attorney or any law enforcement officer;

(iii) Recorded testimony of the defendant or co-defendant before a grand iuEy.

However, the prosecutors in this case did not disclose this. This violation clearly deprived Mr.

Maxwell of a fair trial under both the Ohio and U.S. Constitutions. A new trial is the only proper

remedy.

C AL RULE 33. New Trial

(A) Grounds.

A new trial may be granted on motion of the defendant for any of the following causes
affecting materially his substantial rights:

(1) Irregularity in the proceedings, or in any order or ruling of the court, or abuse of discretion
by the court, because of which the defendant was prevented from having a fair trial;

(2) Misconduct of the jury, prosecuting attorney, or the witnesses for the state;

(3) Accident or surprise which ordinary prudence could not have guarded against;

6



(4) That the verdict is not sustained by suffcient evidence or is contrary to law. If the
evidence shows the defendant is not guilty of the degree of crime for which he was convicted, but
guilty of a lesser degree thereof, or of a lesser crime included therein, the court may modify the
verdict or finding accordingly, without granting or ordering a new trial, and shall pass sentence
on such verdict or finding as modified;

(5) Error of law occurring at the trial;

(6) When new evidence material to the defense is discovered which the defendant could not
with reasonable diligence have discovered and produced at the trial. When a motion for a new
trial is made upon the ground of newly discovered evidence, the defendant must produce at the
hearing on the motion, in support thereof, the affidavits of the witnesses by whom such evidence
is expected to be given, and if time is required by the defendant to procure such affidavits, the
court may postpone the hearing of the motion for such length of time as is reasonable under all
the circumstances of the case. The prosecuting attorney may produce affidavits or other evidence
to impeach the affidavits of such witnesses.

As set forth above, this Honorable Court has therefore three reasons to grant a new trial.

1) Crim.R. 33(A)(2) clearly applies here as the prosecuting attomey engaged in misconduct

in not disclosing evidence that was both exculpatory and was required to do so as set

forth in Crim.R. 16.

2) Crim.R. 33LA)(4) also applies here. The verdict as to the Retaliation count and

specification was solely based upon the testimony of John Gregg, a liar of seemingly

never ending proportion. That verdict is not sustained by sufficient evidence or is contrary

to law.

3) Crim.R. 33(A)(6) additionally applies here. Additonal evidence was discovered at John

Gregg's sentencing, which was after the trial.

Charles Maxwell is getting close to having a death sentence imposed upon him. It appears that

his rights under the U.S. Constitution and the Ohio Constitution have been trampled upon. To correct

this potential injustice, a new trial is necessary.

7 ooooss



WHEREFORE, the Defendant, by and through the undersigned counsel, respectfully requests

this Honorable Court for an Order granting a New Trial for Defendant.

Respectfully submitted,

T S REIN, ESQ. (0041571)
Attorney at Law
Leader Building Suite 940
526 Superior Avenue
Cleveland, Ohio 44114
(216) 687-0400

US ESQ. (0040158)
Attorney at Law
5 815 Landerbrook Drive
P.O. Box 24237
Cleveland, Ohio 44114
(216) 781-2126

SERVICE

I hereby certify that a copy of the foregoing Motion was served upon William D. Mason,
Cuyahoga County Prosecutor, 1200 Ontario Street, Cleveland, Ohio 44113, by Common Pleas
Clerk Hand Delivery, this ^cYlay of /4'4yt Cff , 2007.

-G-
OMAS REIN, ESQ. 00415 1)
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THE STATE OF OHIO, )

COUNTY OF CUYAHOGA.} SS MATIA, J.

IN THE COURT OF COMMON PLEAS
CRIMINAL DIVISION

THE STATE OF OHIO, )

Plaintiff,

v^ ) Case No. CR-476741

JOHN GREGG,
)

D,efendant, )

DEFENDANT'S TRANSCRIPT OF PROCEEDINGS

APPEARANCES:

WILLIAM D. MASON, ESQ.,
Prosecuting Attorney, by
SALEH AWADALLAH, ESQ.
Assi.stant County Prosecutor,
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'I`HFa ST AT.r OF OHIO,

% SS ^ Mfi:'^`sA, J..
COUNTY OF CUyAHOC.A. )

IN THE COURT OF COMMON PLEAS
CRIMINAL DIVISION

THE STATE OF OHIO, )

)
Plaintiff,

-v
_

) Case No. CR-475400

CHARLES MAXWELL, ))

De f endant._

DEFENDAIVT IS TRANSCRIPT OF PROCEEDINGS

BE IT REMEMBERED, that at the January 2007

term of said Court, to-wit, commencing on Wednesday,

February 28, 2007, this cause came on to be heard

before the Honorable David Matia, in Courtroom No.

17-D, Courts Tower, Justi.ce Center, Cleveland, Ohio,

upon the indictment filed heretofore.
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, ..,... . _.._ . ...__.... . . .._. n F ; ...
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3 THE COURT: C`}ca
y o We're 1"i e r e on

4 State v. John Gregg, 476741. Tt ° s the B case,

5 Mr. Gregg pled guilty to one count of insurance

6 fraud as amended in count two. It's a first

7 degree misdeme-anor. The Court ordered that he

8 undergp a presentence investigation which:at has

9 received and rev^ewed.

^. Off the recoi°d.

^ (Thereupon, a discussion vaae had off tlie

3 rocord. )

14

15

16

17

18

19

20

. _ . ., . . ._..._

THE COURT: Okay. Back on the

21

22

23

24

25

record. Mr. Gregg is here with his attorney, John

Martin. Present also is Assistant County

Prosecutor Sal Awadallah.

Mr. Martin, have yo-u, read the PSI?

MR. MARTIN: Your Honor, I have read

the pLsT.

THE COURT: Do you find it to be

complete and accurate?

MR. MARTIN: For the most part, your

Honor. There's a couple of corrections. A couple

PFICIPU, f'OI,-R°r R^^'ORTERS 000092
Cuyahoga County, Ohio



4

1

2

3

4

5

6

7

8

9

10

12

1.3

14

15

16

17

18

19

20

21

22

23

24

25

times i.n the PSI it makes reference to this being

a felony or there is a block checked that would

have been under a felony consideration. This case

is not. Ttrs a misdemeanor.

The other thing is that the PSI

accurately reports that Mr. Gregg was found in

contempt by Judge Timothy McGinty. It does not

reflect the fact that that contempt conviction was.

reversed on appeal and therefore was vacated.

Otherthan that wz.th those corrections,

your Hon.or,. the. PSI is acceptabie.

THE C4`Y3RT,: Mr.- Awadallah, i s there

anything you vuish to say on behalf of Mr. Gregg?

MR. GREGG: Your Honor, as the Court

knows, being involved with the State of Ohio

versus Charles Maxwell, what the agreement was

that Mr. Gregg would continue his cooperation as

he started out doing with the Cleveland homicide

depar•tment back on November 28th, or actually

27th, and continue his cooperation vis-a-vis State

of Ohio versus Charles Maxwell, the aggravated

murder case.

He was to plead to one count of a lesser

crime of insurance fraud which is a misdemeanor of

the first degree. I told him that I would not
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advocate one way or the other for Mr. Gregg with

regards t.o any sentencing he would receive, only

that I would be available to answer any questions

with regards to his making himself available and

his cooperation with regards to State of Ohio

versus Charles Maxwell, the aggravated murder

case.

And to that end, your,k4onor, Mr. Gregg

has cooperated, has been --'`has been responsive to

subpoerzas, has been here on days that I've asked

h-im to be here in anticipa,tion of him testifying

on those days, and whencalled upon.has testified

and; your Honor, was witness to that as well.

That is the extent of what I could add,

your Honor, to these proceedings, I believe.

Thank you.

THE COURT: Do you have any idea what

the defense costs were from the underlying civil

case that this fraud grew out of?

MR. MARTIN: Your Honor, we addressed

that with Judge McGinty. The defense in that

case -- when I say that we addressed it with Judge

McGinty, what I mean is this, the defense,

Reminger and Reminger, filed seeking attorney's.

fees in that case. We reached an out-of-court

OFFIC?AL COURT REEC)R°I'ER5 0 00094
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settlement with Reminger with respect to that

motion back in that underlying civil case.

THE COURT: Did he pay?

MR. MARTIN: Mr. Gregg paid $5,000.

THE COURT: Was that paid in full?

MR. MARTIN: Yes, it was paid in full.

And I want the record to reflect that that was a

confident.ial settlement agreement and Ireceived

permiss:ion. fr®tri, Robert Yelich last evening to be

able to dis.close that to the Court today.

THE COURT: What else would yc^i J ike

. :.:
it'te to kn.otrtr?

MR.. MARTIN: Well, your Honor, a

couple of things. Number one, in addition to the

sentencing memorandum that I filed with the Court

and you received a courtesy copy and there was an

Exhibit A attached to that, I would submit at this

point Exhibit B which is a letter from Mr. Ken

Haddan. I've already provided the Court with a

courtesy copy. The prosecutor• has a copy so I

would just ask that this one be included in the

record if I may approach.

Secondly, your Honor, I think one of the

issues in this case concerning John's cooperation

is the timeliness of it. He made the 911 call

^ ^
C,:^ FI^..I^I,^ _C 01T-P- T, _R:8'P-0 RTI'?? ; :. ... . .
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11 anonymously as soon as he found out about the

2 mur.-der. . Within about two days he was in talking

3 to the police. He gave the police a

4 statement. He didn't sign that statement. He was

5 helping the police though trying to lure Charles

6 Maxwell.

7 THE COURT: Explain why he didn' t

8 sign the statement.

9 MR. MARTTN: Your Honor; he didn't

^0 sign the statement at that time because. quite

11 f rankl y he Traas afraid of C7^.ar1.pS' Maxwell. Charles

12 Maxweli, h.ad just. killed a wc man becau,se she had

13 cooperated with authorities in prosecuting him for

14 felonious assault. Here's John Gregg cooperating

151 with the authorities in Charles Maxwell's having

161 murdeted that same woman.

17 In fact John had an exchange with the

18 detective at one point where he said, How do I

19 know I'm safe? And the detective said, I never

20 had anybody get killed in all my time. And.John

21 said, Well, would you say that to Nichole, oY.

22 words to that effect, if she were here?

231 He was afraid. Within a short time he

24 was called before the Grand Jury to continue to

25 cooperate and that's where I got involved and

000096
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bulloxed up the whole mess I suppose.

I, having represented John in the

contempt case, went to the Grand Jury found and

out that John was not only being asked to be a

witness in this case but was also being a target

for this fraud investigation and for a fraud

indictment that was coming down the r-oad that

involved Charles Maxwell ,

T could ncat iri good ceinscieriee =say to him

go ahead and cooperate "with; the Grand Jury; go

ahead and give abIg ned statement and/or an.y,^kzing

else until I had a ple^ agreement. So; quite

frankly, John went tci the Grand Jury and on my

advice took the Fifth Amendment and John refused

to make any kind of statement until we reached a

deal. Once we reached a deal cooperation was full

and complete.

Your Honor, maybe it's too many years in

the federal system of dotting too many I's and

crossing too many T's, but I was going to play

that one completely down the line; no agreement

until I had cooper-atian.

Meanwhile, I had a client who wanted to

cooperate in that murder case. We reached a point

during plea negotiations at one point where John

000097
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lf said, Mr. Martin, even if I go to trial, can I

2 cooperate against the State, or even if we --

3 there was that kind of an exchange, I don't want

4 to be too specific, like he said if I went to

5 trial and lost, could I still cooperate. He felt

6 that what happened to Nichole was wrong, your

7 Honor.

8 TxE COURT: Really? Okay:

9 MR. MARTIN ; And, you r Honox,

10 obviously it.was wrong and he tookthe steps he

?i could. to d® something to make that j:ight. Your

Horor, thrs 1S a.mlsdemeanor case:. Tt is a ca$,ij^

13 in which -- it was a triable case as insurance

14 fraud case and that's from my perspective as a

15 lawyer but John knew that he had misled people in

16 his deposition. He was wrong. He's willing to

171 take responsibility for that. All of that

18 happened before Charles Maxwell ever killed this

19 1 young woman.

201 John, at the time that he was

21 cooperating, had that contempt conviction already

22 reversed and didn't know what was what if

2' anything was coming next. I don't think he

24 1 thought anything was coming next. I would have

25 been telling him, no, you're going to have another

000098
. :..^ ^. .^...,,Y.,..k.c.L ,. .^ . .LS.i.s..^^. . ..: .^_..,. .... ^ ^ ^ . ;... ^ -..: .......:%:1 ..:: .. _ .. . . . . ^ ^ .._. ._. . .

Cuyahoga County, Ohio



10

1

2

3

contempt matter.

But the fact is he just went forward and

he did the stuff without any assurances and he

4 came forward and he revealed stuff and he has gone

5 through --- trust me, he deserves to have gone

6 through a lot, but he's gone through a lot.

7 He had his face all over the paper when

8 Judg
e McG .^nty finds plaintiff guilty of contempt,

^ he ^hought. he^ v,ias going to
get money, riow he gets

1`0
jail instead, and that gets spread out over the

11-, newspaper, ahd hi s thezz wife. sees that aftd it was

12 ^arobably t.h^ t i.r^al straw %n. h.is; ma.i ^ i^qe . He ^oes

13 to jail until we can get him out on bond; unt.il we

14 can -- and it was reversed on appeal for

115 procedural reasons that are readily apparent.

16 He comes forward. He does this

17 stuff. He pays $5,000. There's rlo question this

181 man was actually injured. He paid $16,000 of his

19

20

21.

22

23

own medical bills for this slip and fall that is

the subject of this insurance fraud today, plus

$5, 000 as a settlemeT3t with respect to Reminger.

He's a different person though than he

was in 2004. He's a person -- and I want _- if I

24 could, I would like Bart Caterino to addx-ess the

25 Court if he could. While a lawyer, Mr. Caterino

4'?FPTCTa ra ('OURT Rn1?OR F!x ?'_^ _. ., .0...
Cuyahoga County, Ohio
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Z is also his father-in-l.aw at this time until the

divorce goes through, and he can give a unique

perspective on John.

But, the John Gregg who played fast and

loose with his answers at the deposition isn't the

same one who's here today. He's learned from

1]

16

17

18

19
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21

22

23
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25

this. He's got employment ready to go. James

Brothers is here and James Brothers ruzis a.cement

compa..ny. He is ready to "lZi re John Gregg a.nd k-eep

him on abcave-board, W-2 tYPe etnplpymertt because

Tohxz ° s talented when it coi:^eb" to th^ s cQnstrixdtic^n

s tuf f ^f. this Court g,;%ves work release as part

of, a: jail 6entence, John wciu.l`d be able to do

that.

John's trying to put his life together.

He's moved on from his marriage. He's got a new

relationship. He has been an active member of his

church. The victims have been made whole as I've

said before.

At the end of day, your Honor, for a

misdemeanor insurance fraud, he's suffered a

lot. Community-control sanctions keeps him under

your control. Community-control sanctions would

also give him an opportunity or an obligation to

pay back through community serv.ice. There are

000100
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good reasons why incarcerat.ion is not the

appropriate sentence in this case, And with your

Honor's permission if Mr. Caterino could address

the Court.

THE COURT: Hold on a moment.

Mr. Caterino, good morning.

MR. CATERINO: Good morning, yaur

Honor. First of all I. apologize for disruptirig

the Court earlier.

THE COURT That ' s f ine .

MR. CATERINO: And I appreciate'y your

c®urtesy in allowing -me to speak.

THE COURT: Frankly I'm perplexed

that you wish to speak on behalf of Mr. Gregg,

your current son-in-law, who has already moved on

with his next love interest.

MR. CATERINO: Well, if I may speak

about ---

THE COURT: Let the record reflect you

and I know each other. We're in the Justinian

Forum at St. Dominic Church and I met you first

when I was campaigning for Judge irz 1998 so we go

back.

MR. CATERINO: Exactly right, your

Honor,

,:_..... :_ ^.. ;.::. ;<.
:Ĵ
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THE COURT: Tell me what you would

like to say on behalf of this individual.

MR. CATERINO: I've known John Gregg

for about ten years. I met him when he was going

with my oldest daughter. I did not approve of

John Gregg from day one. I did not approve of

John Gregg for my daughter. But they ran away and

got married and there's nothing that I could do

about it. They were married, They moved back to

.Cleveland and I took them under my wing and tried

to g;ji de them: along; but I cannot chrcrnicle the

number of pr;oblems that he has caused rtie arid my

family and all the members of my fami.^y,

Somewhere along the way several years ago

I had a long talk with John. I said, John, yoil

have g®t to turn your life around. If you're

going to continue to be married -- I don't want

you around if you're going to act the way you have

been. He did two things. He continued to keep a

relationship with me and the second he took

instructions in the Catholic faith at

St. Dominic's under Fr. Tom Fanta.

He has been going to church and I see him

in church. John has caused a great deal of

suffering to me and my family, but he has suffered

^°" Tr'TTr> C0t7a^r ^^^rrnn. ^. _..,_.a .b.,.;^ ... .^..,:;:. .. 0
0

0^
Cuyahoga County,
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a great deal. All of the things that have

occurred in the trial, the past trial, the current

trial, are before his redemption and I would ask

you to look with some sympathy and some courtesy

in order to help John to turn his life around

which I think he has begun to do that.

Thank you, your Honor.

THE COURT: Mr. Caterino, thank you..,

Mr. Cre33, what would you like me ;to know

before I announce my sentence?

THE DEFENIJANT: 2`d just lfke to say

that 1'tii sox°ry for having' taken rfie Couxt through

this course for makingsome misleading statements

in my deposition. I realize that had I answered

differently, all of this could have been avoided

and truthfully I am sorry about that.

THE COURT: And what was that

misleading statement?

THE DEFENDANT: When I described

Anthony as a man I answered it very vague hoping

that -- --

THE COURT: You didn't let them know

that he was your best friend?

THE DEFENDANT:

THE COURT:

No.

You didn't let them know

OOOf rr.^_
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7 that you talked to him every day. You didn't let

2 them know that you worked with him?

3 THE DEFENDANT: No, I did not.

4

51 sound like he was just eome stranger who just

THE COUR:T : You made Anthony Maxwell

6 happened to be at McDonald's that day, correct?

7 THE DEFENDANT: Yes, sir.

g THE COURT: You fooied your lainryer,

9 you f oaled the defense attorneys, y®u focaled the

10 eritire eriminal just.ice system;: ca-rreet?

ll THE DEFENDANT w Yes p s.ir..-

12, THE CUtik`I':: What el:ee wou^ d-rotz like

l^ me to know?

14 THE DEFENDANT : Just that I'm really

ls

16

17

18

sorry about that.

THE COURT:

else?

MR. MARTIN:

Anything else from anyone

Your Honor, in sum,

19 you've got a crime, but you've got a person who

20 since the time of that criminal activity has done

21 a lot of mitigating factors; has done a lot of

22 things to start to make things right.

23 I ask you to keep him under your control

24 with communi.ty-contr'o1 sanctions; if he screws up,

25 he knows exactly what the consequences will be.

000104,.....- , _ .. , _
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THE COURT: Thank you, Mr. Martin.

One of the things I like to do with my

kids is ta go to the Zoo. I took my kids to the

zoo the other day. There's a little furry mammal

exhibit, the weasel exhibit.
We saw a new species

of weasel there called weasel gregorious. Looked

really a lot ].ike.you, Mr. Oregg. You are a

weasel. You are a fraud. Xour whole 1if e has

been about being a fraud. I .fixa.c3. you t-o be one of

the most despicable humans that T've seen here for

a lorig: t irF;® :

Y^^^u are here bef ore ttG:^ r oi ,a r^t^sdemeanor,:

attempted insurance fraud. My heart goes out to

Mr. Caters.n.o ta have a person like you as a

son-in-law. I have daughters and if I--- if one

of them married someone like you I think I would

be doing time for manslaughter at this point.

Just so the record can support what kind

of person you are, you got a plea deal in this

case because of your testimony in the capital

murder case of State v. Charles Maxwell,

Mr. Maxwell being your partner in crime in this

insurance fraud case. Mr. Maxwell killed his

girlfriend, Nichole McCorkle.

As I sentence you right now, the jury is

^ OJLOS
.^,3^'rIr-cA.To f'^t^riFT ^2Frs^nT^.±^a^. ^ .^.. ^ . . ._ ._. .- ._ _...^ _. _ _.,.._-
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deliberating as to whether Mr. Maxwell should

receive the death penalty or not.

You testified in the case and I went on

the record in that case after voir diring some of

your testimony indicating that I would have to

look at my own birth certificate and driver's

license to confirm if you told me my name was

David Matia because.you are that unbelievable.

YOU gave asta:t.ement in that case. Y®u

f irially signed it a year after the murder;. You

Were about to give a statement three days after

^the inirial murder, cn Novemlaer 3oth, but you
_. ,

refused.

I remember you testifying in this case

that you j ust wanted to do the right thing. I

don't see how refusing to cooperate at the time

was doing the right thing.

Now, here's your statement in that

case. Page three, Question, During the time

Maxwell and Nichole were together, did he ever

talk about killing her?

Answer, Yes. On several occasions he

would say things like, quote, that bitch is going

to make me kill her. He would say things like

that after an argument with her. Sometimes the

000106",
^̂
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argument would be over her thinking that he was

cheat.d.ng on her ar him being out late with me, or

money. They even argued over him eating dinner at

his mother°s house too often.

Sometime after the felonious assault,

which occurred in October of 2005 on Nichole, but

before she testified before the Grand Jury, Ant

and I were talk.i.;ng an the phone. I asked Ant, who

is :Charles Maxwell, haw Nichole was, and he said

she was okay, just four or five. stitches

head. But. he told me he was worried beca7'-1se he

saw , oza, TU that. same 'guy who had a felanious

assau.lt got ea.ght years in prison. Charles

Maxwell did not want to go to prison again. He

said he needed to get a gun and, quote, take care

of the bitch. He asked if I knew where to get a

gun. I, being you, Mr. Gregg, told him, no, but

that if he was serious, he should do it smart and

use a rifle so that he could be far away.

I bring this up so the record can fully

demonstrate what an awful human being you are and

how deserving of prison you are . My only regret

is I°m limited to six months. I see people here

on a day in and day out basis; many have redeeming

qualities about them. You have gone through life,

^^ ^._..-.:.. .. ^. ..... . . ..... .. . ...:. ";e^eT 7 r -. _...+ -r"^
r LAu rUA^"i' tiCo^CJxf^,;it:x' ^
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1 f again, as a complete fraud You got on the stand

2 and you couldn't even remember that you were

3 convicted and pled guilty to arson in 2001.

4

5

6 f

remanded. Good luck.

MR. MARTIN: Thank you, your Honor.

7 THE COURT: That wasn't a question I

8 really needed you to answer, Mr. Gregg.

9 Mr. .Gregg, I' m done w.ith you . You're

10 going -to be sentenced to six , months in the

11; CuyahogaCounty Jail with whatever credit for time.
_. ,.; , .

12 served you raigkat d.eserve . You wi il e inea

13 full thousarid dollars and you will be orderedto

14 pay the court costs. You are ordered

15

16

17

18

19

20

21

22

23

24

25

c^n„n r.:..,._. .,....,...... . S''T^.`+T. ..,r+rlxtl? A?r,DOntr;°nr'. .,, ..... __^.. ..._- : < ..,,. _.,::.^_._.._ ,:4.. .._...0
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How could you forget that?

THE DEFENDANT: I thought it was the

Your Honor, can we have an order with

regard to separation between John Gregg and

Charles Maxwell?

THE COURT: You can put something and

I'1l consider it.

MR. MARTIN: Thank you, your Honor.

(Thereupon, Court was adjourned.)
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C E R T I r I C A T E

I, Mary E. Schuler, Official Court Reporter

for the Court of Common Pleas, Cuyahoga County,

Ohio, do hereby certify that as such reporter I
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IN THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OIIIO

CRIMINAL DIVISION

STATE OF OMO,

Plaintiff,

_ys_

C ES MAXWELL,

Defendant.

81",:

7n>•

) JUDGE MATIA

) CASE NO, CR 475400

SECOND MOTION FOR. NEW TRIAL
(ORAL G REQUESTED)

)

)

Now comes the Defendant in the above-captioned case, by and through counsel, Thomas

Rein and John Luskin, and respectfully requests moves this Honorable Court pursuant to CriminaI

Rule 33, for an order granting Defendant Charles Maxwell a new trial because in addition to the

reasons and arguments set forth in the Motion for New Trial filed March 14; 200.7; incorporated

herein which the court summarily denied without holding a hearing after the court announced its

sentence, also asserts that there were 1) irregularity in the grand jury proceedings in this case; 2)

irregularity in the order or ruling of the court ; 3) misconduct by the prosecutors dealing with this

case; 4) the verdict is not sustained by sufficient evidence andlor is contrary to law; 5) an error of

law occurring at trial,and 6) new evidence material to the defense was discovered which could not

have been discovered with reasonable diligence and produced at the original tria1. This evidence was

critical and material to Charles Maxwell's defense and was never disclosed by the Prosecutor's

Office to defense counsel. Therefore, Charles Maxwell respectfully requests a new trial.

T OMAS REIN, ESQ. J6Hfq LUSKIN, ESQ.
Attomey for Defendant Attorney for Defendant EXHIBIT

0

_ a..^. .._ ,. 0, ,. ...: , ^.......<. _. __. _ __



BRIEF _iN SUPPG1Z'i'

The jury in this case has recommended a sentence of death for Charles Maxell and the court

ordered that sentence. However, a new trial should be granted. Additionally, Mr. Maxwell's rights

under the U.S. Constitution, including but not limited to, as guaranteed by the Fifth, Sixth, Eighth

and Fourteenth Amendments were violated as set forth in the following arguments.

CRIMINAL RULE 33. New Trial

(A) Grounds.

A new trial may be granted on motion of the defendant for any of the following causes
affecting materially his substantial rights:

(1).Irrregularity in the proceedings, or in any order or ruling of the court, or abuse of
discretion by the court, because of which the defendant was prevented from having a fair trial;

(2) Misconduct ofthe jury, prosecuting attorney, or the witnesses for the state;

(3) Accident or surprise which ordinary prudence could not have guarded agauzst;

(4) That the verdict is not sustained by sufficient evidence or is contrary to law. If the
evidence shows the defendant is not guilty of the degree of crime for which he was convicted, but
guilty of a lesser degree thereof, or of a lesser crime included therein, the court may modify the
verdict or fmding accordingly, without granting or ordering a new trial, and shall pass sentence
on such verdict or finding as modified;

(5) Error of law occurring at the trial;

(6) When new evidence material to the defense is discovered which the defendant could not
with reasonable diligence have discovered and produced at the triaL When a motion for a new
trial is made upon the ground of newly discovered evidence, the defendant must produce at the
hearing on the motion, in support thereof, the affidavits of the witnesses by whom such evidence
is expected to be given, and if time is required by the defendant to procure such affidavits, the
court may postpone the hearing of the motion for such length of time as is reasonable under all
the circumstances of the case. The prosecuting attorney may produce affidavits or other evidence
to impeach the affidavits of such witnesses.

2
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Ia IRREGUF,^^TY IN T. G D JLTRY PROCEEI3INGS IN TMS CASE
PREVENTED DEFENDANT CI-IARLES M.MAXiYEf.,L FROM IIAVING A FAIR
TRW.,,

On March 22, 2007, the sentencing hearing by the court began. Right before the sentencing the

two defense attomeys assigned were permitted to view the actual Grand Jury testimony from this

case relating to one John Gregg (SEE ATTACHED COPY). John Gregg. The prosecutor's office at

no time ever disclosed the fact that John Gregg testified in front of the grand jury to the defense.

Defense counsel happened to attend John Gregg's sentencing hearing at which time they discovered

that John Gregg had testified at the Grand Jury. It was not until defense counsel filed its motion to

uispect John Gregg's testimony which the court granted that it saw the actual transcript of Gregg's

testimony. Gregg testified in front of the Grand Jury on December 21, 2005. For the rYiost part, C-tregg

refused to answer any questions, stating that his answers may incriminate him (Grand Jury

Testimony of John Gregg, 12-21-05, T. 4). Gregg left the Grand Jury room on four occasions to

consult with his attorney, Assistant Public Defender John Martin (T. 3, 4, 6). During those

proceedings the following exchange took place:

MR. GREGG: On the advice of counsel, I refuse to answer these questions on the

ground they may incrimtnate me.

PROSECUTOR WEINTRAUB So you are invoking your Fifth Amendment right?

MR. GREGG: Yes, ma'am.

PROSECUTOR WEINTRAiJB: Further, did you have an opportunity to speak with

Charles Maxwell?

3
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MR. GREGG: Again, I have to take the same thing.

PROSECUTOR WEINTRAUB: And you are invoking your Fifth Amendment right at this

time?

MR. GREGG: Yes.

PROSECUTOR WEINTRAUB: And did you give a written statement to, it looks like,

Detective Sowa from the Homicide Unit? Did you give a written statement to him?

MR. GREGG: Can I talk to my attorney one more time?

PROSECUTOR WEINTRAUB: Sure, you can talk to him.

(Thereupon, Mr. Gregg left the Grand Jury room momentarily.)

The following then takes place outside the presence of the witness Gregg. Prosecutor

Weintraub literally becomes a WITNESS when she states:

PROSECUTOR WEINTRAUB: He refused to sign a statement, and now we have to put it

on the record fix-st, the defendant's confession to him that he shot a woman. And now he

doesn't want to talk to us about it.

And he gave a written statement outlining the whole thing, and he didn't want to sign it.

So now, under oath, we have to get him to keep taking the Fifth Amendment as to basic

questions.

So now I am about to find - it's just that these are basic questions.

(Thereupon, Mr. Gregg returns to the Grand Jury room, and the following proceedings were

had.)

It stands to reason that a Grand Jury is to act independently when making its decision whether

probable cause exists to issue a true bill; i.e. an Indictment. How is there any independent decision

4
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making when the Grand Jury Prosecutor is testifying and outright tells the Grand Jurors what Gregg

said in a previous unsigned statement? What about the authenticity requirement? It is also apparent

that Assistant Prosecutor Sal Awadallah who was the lead prosecutor in the actual trial, was also

present for this proceeding.

On November23, 2005, Cleveland police Detective Alberto Sardon testified at the Cuyahoga

County Grand Jury, which resulted in the Felonious Assault indictment against Charles Mazwell in

Case No. CR 473919. (SEE ATTACHED COPY).The prosecutor allows Detective Sardon to give

his opinion about the alleged victim's apparent previous testimony.

DETECTIVE SAR.DON: Yes. She seems to be trying to remove.some of the charges, in

my opinion, because looking at her statement what I'm seeing is she is stating specifically seeing a

gun and cell phone separately (T. 5).

This type of star chamber like-activity continues throughout the whole process.

H. IRREGULARITY IN THE O ER OR RULING O]F T COiTRT WHEN I'I'
CONSiDERED STATE NTS NOT IN EVIDENCE IN O E G A DEATH
SENTENCE PREVE D DEFEND C ES L][. Ol1!d HA G A
F BY CONSIDEI%^?`^G THJSE STATEMENTS TDE COv'R 1
ABUSED ITS DISCRETION.

At the sentencing hearing before the judge alone, the trial judge is required to consider "the

relevant evidence raised at trial, the testimony, other evidence, statement of the offender, arguments

of counsel, and, if applicable, the [pre-sentence] reports" prior to making his or her own

determination of whether the aggravating circumstances outweigh the mitigating factors beyond a

reasonable doubt. R.C. 2929.03(D)(3).

5
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The trial court when it ordered indicated that it considered both John Gregg's signed and

unsigned statement when making its decision. However, those statements to which the court is

referring, were never introduced into evidence !!!

Thus, this Honorable Court relied upon statements not introduced into evidence in imposing a

death sentence, especially in light of the fact that this court had earlier made some choice findings

with regard to Gregg's credibility and character.

The court at Gregg's sentencing found Gregg's testimony so unbelievable that he specifically

referred to Gregg, telling him, "You are a weasel. You are a fraud. Your whole life has been about

being a fraud. Ifind you to be one of the most despicable humans that I ve seen here for a long

time. " The court continued, "I have daughters and ifl- if one of them married someone like you I

think I would be doing time for manslaughter at this point. " The court also stated, "You testified in

the case after voir diring some ofyour testimony indicating that I would have to look at my own birth

certificate and driver's license to confirm ifyou told me my name was DavidMatia because ou are

that unbellevable. " The court continued, "Ibring this up so the record can fully demonstrate what

an awful human being you are and how deserving ofprison you. My only regret is I'm limited to six

months. Iseepeople here on a day in and day out basis; many have redeeming qualities about them.

You have gone through life, again, as a complete fraud " (SEE ATTACHED COPY OF

TRANSCRIPT OF JOHN GREGG'S SENTENCING).

IIL THE VERDICT IS NOT SUSTAINED BY SUF)H'ICIENT EVIDENCE OR IS
CONTRARY TO LAW.

Crim.R. 33(A)(4) also applies here. The verdict as to the Retaliation count and specification

6
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was solely based upon the testimony of John Gregg, a liar of seemingly never ending proportion.

That verdict is not sustained by sufficient evidence or is contrary to law and certainYy the imposition

of death cannot depend upon someone like Gregg.

TV. THERE WAS AN ERROR OF LAW OC;GITRRING AT THE TRIAL.

This is essentially the same argument as set forth in II as the court committed an error of law

when it considered written statements (including one unsigned) which were not admitted into

evidence.

This Exculpatory Evidence was never disclosed to the defense. This is shocking, especially in a

case where the prosecutors tried so painstakingly to admit other Grand Jury testimony. Perhaps there

are other things or statements out there that occurred during the Crrand Jury proceedings that just

conveniently were never disclosed by the State. The very fact that he went to the Grand Jaxry should

have been disclosed. Something else is quite disturbing in this whole scenario. The prosecutor's

office provided defense counsel copies of the two written statements made by John Gregg to the

Cleveland Police Department, one froxn November 30, 20(1S and one from Noverm.ber 21, 2006 right

before John Gregg's testimony. However, the prosecutors never disclosed anything about John

7
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Gregg's testimony to the Grand Jury or even the very fact that he was called to the Grand Jury.

Criminal Rule 16 requires that the prosecutor through discovery provide any statements of a co-

defendant. John Gregg was a co-defendant of Charles Maxwell's in Cuyahoga Case No. CR 476741.

Assigned counsel for Charles Maxwell, Lynn Loritts, filed three motions on Mr. Maxwell's behalf

on September 28, 2006. The three motions according to the docket were 1) Request for Evidence

Notice 2) Motion for Discovery and to Examine and Mitigatory Material 3) Motion for Bill of

Particulars. Throughout the course of these cases, undersigned counsel has been in contact with Ms.

Loritts. Nothing in the docket indicates that a written response was prepared by the

prosecutors, not even to this day !!r!

In fact, on February 6,2007, a MOTION TO COMPEL DISCOVERY was filed: To this day,

the prosecutors have not even responded to that. What will it take for the prosecutors to comply with

the rules ??? If they had, they would have had to include ALL of John Gregg's statements and

certainly recorded testimony before a grand jury. If there is any doubt, Crim.R. 16(B)(1) states very

clearly:

RULE 16. Discovery and Inspection

(A) Demand for discovery.

Upon written request each party shall forthwith provide the discovery herein allowed.
Motions for discovery shall certify that demand for discovery has been made and the discovery
has not been provided.

(B) Disclosure of evidence by the prosecuting attorney.

(1) Information subject to disclosure.

(a) Statement of defendant or co-defendant. Upon motion of the defendant, the court shall
order the prosecuting attomey to permit the defendant to inspect the copy or photograph any of
the following which are available to, or within the possession, custody, or control of the state, the
existence of which is known or by the exercise of due diligence may become known to the
prosecuting attomey:

8
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(i) Relevant written or recorded statements made by the defendant or co-defendant, or copies
thereof;

(ii) Written summaries of any oral statement, or copies thereof, made by the defendant or co-
defendant to a prosecuting attorney or any law enforcement officer;

(iii) Recorded testimony of the defendant or co-defendant before a grand iury.

However, the prosecutors in this case did not disclose this. This violation clearly deprived Mr.

Maxwell of a fair trial under both the Ohio and U.S. Constitutions. A new trial is the only proper

remedy. ***As a footnote, the Cuyahoga County Prosecutor's Office has since dismissed two

other cases against Charles Maxwell, CR 473919 and CR 476741. It is also quite interesting that

the "entries" as per the dockets were both taken by Judge Nancy McDonnell, alth.ough the cases

were assigned to Judge David 1Vlatia.

Moreover, theprosecutors never disclosed the fact that Gregg was given immunity in

exchange for his testimony against Charles Maxwell. That immunity apparently included

Conspiracy to Commit Aggravated Murder.

Charles Maxwell now has a death sentence imposed upon him. It appears that his rights under

the U.S. Constitution and the Ohio Constitution have been trampled upon. To correct this potential

injustice, a new trial is necessary.

WHEREFORE, the Defendant, by and through the undersigned counsel, respectfully requests

this Honorable Court for an Order granting a New Trial for Defendant.

9
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Respectfully submitted,

------------
'I' MAS REIN, ESQ. (0041571)
Attorney at Law
Leader Building Suite 940
526 Superior Avenue
Cleveland, Ohio 44114
(216) 587-0400

rUS , ESQ. (00401.58)
Attorney at Lavv
5815 Landerbrook Drive
P.O. Box 24237
Cleveiand, Ohio 44114
(216) 781-2126

SERVICE

I hereby certify that a copy of the foregoing Motion was served upon William D. Mason,
Cuyahoga County Prosecutor g00 Ontario Street, Cleveland, Ohio 44113, by Common Pleas
Clerk Hand Delivery, this _^ day of AaIV7^C , 2007.

iiP^FAS RE:tN, ESQ. (0041571)
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AFFIDAVIT IN SUPPORT

STATE OF OHIO

VS.

CHARLES MAXWELL

)
)
)
)
)

Affidavit of Thomas Rein

CR 475400

NOW COMES THOMAS REIN, being first duly sworn according to law,
deposes and states the following:

1. I, along with John Luskin, were appointed counsel of record in the case of
State of Ohio -v. CIiarles Maxwell, Case No. CR 475400.

2. I was not informed by any members of the Cuyahoga County Prosecutors
Office, including Saleh Awadallah, that John Gregg was ever summoned to
the Grand Jury to give testimony.

3. The first time that I learned that John Gregg had been summoned or had given
testimony to the Grand Jury was when I attended John Gregg's sentencing
hearing in Judge David Matia's courtroom on February 28, 2007, Case No.
CR 476741, and I heard John Martin, Gregg's attorney say it. This occurred at
the same time while the jury was deliberating during the hia1 phase iri the case
of State of Ohio v. Charles Maxwell Case No. CR 475400.

4. John Luskin was wwith me at John Gregg's sentencing hearing and we looked
at each other and at the prosecutor's table, where Sal Awadallah and Brian
McDonough were seated, in disbelief.

5. I spoke with John Luskin and he also told me that it was never disclosed to
him that John Gregg was ever summoned to the Crrand Jury to give testimony.

6. John Luskin and I spoke with Attorn.ey Lynn Loritts, Charles Maxwell's
assigned counsel in case nos. CR 473919 and CR 476741, and she indicated
that the prosecutors never told her that John Gregg was ever summoned to the
Grand Jury to give testimony.

7. The first time that I learned that John Gregg received irnmunity for
Conspiracy to Commit Aggravated Murder charges in connection with this
case was when John Gregg testified at the 804(B)(6) hearing. >

8. The above information was material to Charles Maxwell's defense and and
the failure by the prosecutors to disclose that violated Mr. Maxwell's rights
under the Ohio Constitution and the U.S. Constitution.
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FURTHER AFFIANT SAYETH NAUGHT.

'fliOMAS REIN

SW AND SUBSCRIBED in my presence this day of
2007.

XTOTARY PUBLIC

C ST^`E L^ i^1^
Notary Public
State of Ohio

Recorded in Cuyahoga Cty,
My Comm Bxp.8/13/08

Ni}Ii1HtII11oH"
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THE STATE OF ^HIt^ ^ ^
^S.-

2 COUNTY OF CUYFs.IIOC-Aw )

3
IN `I°^E- CQURT OF COMtAtJN PLEAS

4 (CR'IMINAL BRANCH)

5 TRANSCRIPT OF PROCEEDINGS

6 BEFORE THE GRAND JURY

7 rPEsz.6.IMQ^^ OF JOHN GREGG

. . . . , . , . , . , . .8

9 Oxs, Wednesday, 13ecember 21, 2005

10 The ^^stice Center,3rd Floor

Clevelanr3 p Ohio

13

14 APPEARANCES:

15 On behalf o f the State 6f Ohio:

16 William D. Mason, Esq. Prosecuting Attorney, by
Saleh Awadal7..ah, Assistant Prosecuting Attorney;

". .

17 Juliannd :: 'i^ei^^raub® Assa.sfant P^^secuting Attor^ey.

1€3

19

20

21

22

23 Richard 0. Al^^^^^ ^ RMR

Official Court Reporter

24 Cuyahoga County, Ohio.

25 000293.
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1 ^ WEDNESDAY AFTERNOON SESSIC;N, DECEMBER 21, 2005

2

3 (Thereupon, JOHN GREGG, was dul.y sworn, to

4 present testimony before the Cu;raheaga. County

5 Grand Jury as foll^^s,-)

6

2

7 MS. WEINTRAUBd Fa,.na..l:t.yd this is

8 e^oing to be an add on, number 13. ,-°

Itg s going to be - in your file here, Sal?

MR, AWADALLAHa Yes it is>

WB1-7^TRATJ2?" 8• a.dd-dSn+.nuTber two,

12 ^^^-rle--s, Maxwel.l., 6barged with

_ . ^ 13 aggravated murder.

14 Okay. Does everybrar^y have it added to their l ist?

15 THE GRAND JURY : Yes.

.16 MS . WEINTRAUBa Good a ^^^rnoox:a ^ sir.

17 yiy name is Ju.lia^ne Weintaub, and this is the Grand Jury

18 of Cuyahoga. County - - one of the Cuyahoqa County Grand

19 ^uries>

20 Rve^rything has been ^^plai^^^ to you already

21 generally ;by- your attorney?

22 MR. GREGG: Yeah.

23 P-IS. WETNTRAUBo Okay. Could you

24 please state your name, and spel..l your .1a.st name, for

25 ^.he rer^c^r^.> 0-00294

OP'BiccAF.. c®IIW REPORTERS
Court off Common Ple®a
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3

1

2

3

4

5 MR. GREGG: I®m sorry. It°a

6 John Gregg, G-r--e--g-g.

7 MS. WEINTRALtF3a Ok.ay. And, Mr. Gregg,

8 could you please tell us what you know about Oharlea

9 about the murder caso involving Charles Niaxwel:l. ®

1^ MR. GREGG: Actually ^ would

11 like to talk to m^ att.o.rney.

M.S a WETNfiR.AUB A You ^7ant to talk to
._ ,

13 your att®rney?

14 MR. GREGG: Yes.

15 MS.W'EINTRAUB n Okay. Go ahead.

16 MR. GREGG: Okay. Thanks.

17

18

19

20-

MR o GREGG ^ Yeah. It@ s John

G-r-e-g-g.

MS. WEINTRABU: You need to speak up

a little.

(Thereupon, Mr. Gregg lett the Grand Jury

room mornentari l,y. )

MS. WEINTRAUB ® Sir, did you have ari

21 opportunity to C!on^er'with your attor.-Liey?

22 MR. GREGG: Yes, tna"am.

23 MS. WEINTRAUB: Okay. And after

24 that -- let me go about this another vray.

25 .` - Do you know a Charles Maxwell?, .^.
C^^^2gs

®FFIGIAF. ®aclR'F REPORTERS
Gmst of Common Plnas
Cuyehogn County, Ohio



^

1 MR. GREGGf nn the adv; ce of

2 counselr I refuse to answer these c;ue ,tior?s on the

3 ground they may incriminate me.

4 MS. WEINTRAUB: So you are

5 invoking your Fifth Amendment rs.ght?

s MR. GREGG: Ye s$ at.

7 MS. WEINTRAUB: Further, did you

8 have an opportunity to speak with Charles Maxwell°?

g MR. GREGG. Again, I have ta

10 take the same th.ing.

MS. WEINTRAUB a And y®u are i..nvcsking

12 yoia:r fxfth Aanezxdmexit right at this ta:ix ►e?

13 MR. GREGG° Yes.

14 MR. WEINTRAUB: And did you give a

15 written statetnent to, it looks like, Detecti.ve Sowa

16 from the Homicide Unit?

17 Did you give a w.rittera statement to him?

18 MR. GREGG^ Can I talk to my

19 attorney one more time?

20 MS. WEINTRAUB: Sure, you can talk

21 to him.

22

23 (Thereupon, Mr. Gregg left the Grand.. Jury

24 room momentari.ly.)

25 0002?C
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. 5

1 MS. WEZN`.L'^AU1? a He re.k'iased to sign

2 a statement ® and now: we have to taut., it on the record

3 first, the defezxdant 's confession to him -that he shot

4 a woman. And now he doesn ° t want to talk to us about i.t.

5 And he gave a written stat^^lent outlinanq the

6 whole t.hi.z^^,,arad he didn' t want to sign it. So now,

7 under oath, we have to get him to keep taking th^ ^

8 F.^^th Amendment as-.., to baqic; quEistions.

9 So now I am about t6 f ind it°s jqst that fihese

10 ^^^ basic questions.

11 ^.

1^ (T^ereupon-^ Mr. Gregg returns to the Grand

7ury room, and the fol.lowing proceedings were had.)

14 . .^ m .^

15 MS. WEINTRAUB : Okay. Did you have

16 an opportunity to confer with your attorney?

17 MR. GREGG: Yes, maeama

18 MS. '^INTRAJJB o And did you ^^^^e a

19: written statement to the detectives involved in this

20 case as to, let°s see, Nc^^ember- 30, 2005, as to the

21 investigation of Charles Maxwell?

22 MR. GREGG: Actually I have to

23 I take the Fifth on that.

24 MS. WEINT^:T^TID You are going to take

^-^..^ ^ ...^^ ^^::^^ ^ .s:^^^ end^t^ey-t^^ ^^ii that a:1s^^? .. 00q.̂ 297
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^

1 MR. r=^^EGG^ Yes.

Rl,^. WEINTRAUB: One moment.

3 Sir, do you ki?cw a iaoman by the name of MoCorkle P

4 MR. GREGG: Actual?,y it's the

5 same. .I need to speak to my atto-rney one more time.

6

(Thereupon, Mr. Gregg left the Grand Jury
7

room momeaatari zy . )
3

9.

ia MR. GREGOa He said to do the

11 :"oamq® take the Fifth on that as well.

12 MS ;WEINTRAUB ® You have to take the

`.^ .13 Fifth on that one also?

14 MR. GREGG: Yes.

15 MS. WEINTRAUB: Do you know her

16 sister, Michelle McCoxka.e?

17 MR. GREGG: I have to go see ha..m.

18 MS. WEINTRAUB: okay.

19

20

21

22

23

(Thereupn, Mr. Gregg left the Grand Jury

room m.omentarily. )

24

F.ifth.

MS< WE.INTF.AUB3 Go ahead.

MRs GREGGa I would take the

oP`FSC,'IAL COURT REPORP.ER.S
Court of Comm®ia PIe®s
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7

1 NiS.WEINTRAUB o Okay. Anything

2 iurther, Sa1.?

3 MR. AWADA.LLAHa No. That is it.

4 No further questions at this time, sir. Thank you

5 for com.ing in and speaking to us.

6 Say hi to John for me.

7 MS. WEINTRAUB: At this time please

8 mark number 13 as continued. Lynn is going to bx,a.ng

9 that in for y®ur vote on TnTednesday.

MR. GREGGmloYou ^&orgot ta say

ii thanks for a.1J. of the in. formati,on.

12 MS : WEIX.TRAUB ® Isaid thanks

13 qu:iet7.y.

14

15

16

MR. AWADALLAH:

pleading the Fifth.

17

18

19

20

21

22

23

24

G 5 °B

(Proceedings closed.)
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T, Richard 0. Althoff, Official Court

Reporter for the Court,of Common Pleas, Cuyahoga

County, Ohio, do hereby certify that, as such

reporter, i took down in Stenotypy•all of the

proceedings had in said Court of Common Pleas

in the above-enti.tled cause; that I have

transcribed my said stenotypenotes .into
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WEDNESDAY MORNING SESSION, NOVEMBER 23 2005

MR. MOONEY: Ten is Charles

Maxwell. This is the lady we heard from

earlier that was -- she gave a statement that

it was a gun, then she surmised that maybe it

might have been a cell phone.

Detective, I'm looking and tryl.ng to

think of charges. What I saw is a felonious

assault times t.wo;-®ne causing serious

physica:L harm, the sti_tches, and the other one

using something as a deadly weapon, I guess,

to wzt: her cell phone, and a.domestic

violence and an abd.uction,

DETECTIVE SARDON: Cell phone as a

weapon?

MR. MOONEY: That is what she

testified, yeah. She thinks she was hit with

a cell phone.

DETECTIVE SARDON: I really doubt

that.

21
A JUROR: She didn't say

22 that. She said she had no idea.

23 MR. MOONEY: No idea.

24 DETECTIVE SARDON: With the degree of

25 injuries something like a cell phone? I

, .._...
000302
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2

really don't think so.

MR. MOONEY: She didn't say.

3 She said she didn't know, but she surmised

4 that the last thing she saw was a shiny cell

5 phone.:

6 A JUROR: She originally

7 stated _she thought it was a gun. But now that

8 she.has cleared her_head, she realizes it

3 wasn't,a ^un. It m.ight have been a cell

10 phan.e-.

II MR, MOONEY: Right.

12 A JURORs Never said what she

,^ l3 got hit with:

MR. MOONEY: Exactly. First

15 thing, are you aware of a previous conviction

16 for domestic violence?

17 DETECTIVE SARDON: Did she mention

18 one? I thought she mentioned one.

19 MR. MOONEY: I saw something in

20 the CCH. I didn't see anything in our system.

21 DETECTIVE SARDON: Okay.

22 MR. MOONEY: I saw an arrest in

23 February of '03 for domestic violence, but is

24 there a way to determine?

25 DETECTIVE SARDON: I know : already

000303



1 did that because when there is a conviction, I

2 will turn in a journal entry. If there is no

3 conviction, I just turn in the CCH.

4 MR. MOONEY: Okay. I'm trying

5 to think of the charges here.

6 A JUROR: Did we get her

7 medical records?

8 MR.MOONEY: I'll take a look at

9 tho:se.

10 THE FOREMAN : Coit:ld you review?

11 You may have heard this before. How does she

12 getfrom the house-to the hospital?

^ 13 DETECTIVE SARDON: Okay. Someone took

14 her. In her statement the name was.left.

15 Tanya Kindall (sic).

16 MR. MOONEY: That was her

^

17

ls

19

20

21

22

23

24

25

sister.

DETECTIVE SARDON: She said it was a

friend. I don't have any idea how she was

notified, or whatever.

THE FOREMAN: You have no

specific information as to how the head

injuries were caused?

DETECTIVE SARDON: Other than beaten

with a blunt object. I doubt a cell phone.

0U®304
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,.. .

But a hard blunt obj ect .

MR. MOONEY: We can't have a

deadly weapon if we don't know what it is. We

have a felonious assault. I was reading

through the meds.

It says she had sutures in two

different places; two sutures in one location,

three in the other.

DETECTIVE SARDON: Yes.

MR. M®®NEY: The meds also say

she wasn't able to zndicate how she suffered

theblurit trauma.

DETECTIVE SARDON: Well, looking at

her statement, what I'm seeing is --

MR. MOONEY: I'm looking at the

meds. Actually she.told the police she was

assaulted by unknown male in her home. She

was choked from behind and lost consciousness.

Did you see that?

DETECTIVE SARDON: Ye^;., She seems to

be trying to remove some of the charges, in my

opinion, because looking at her statement what

I'm seeing is she is stating specifically

seeing a gun and cell phone separately.

A JUROR: Did the police go

000305
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back to he:±: house, the original house, land go

like into her bedroom where she supposedly had

this attack?

DETECTIVE SARDON: Not to my

knowledge. In looking at her statement the

child is taking the cell phone back-- child is

playing with the cell phone -- off the charger

in.to his back pocket and taking it out, and

the gun was a separate entity iri the whole

thing.

A JUROR: Did you ever find a

gun'

DETECTIVE SARDON: No, he left.

Assuming he left with the gun.

MR. MOONEY: No witnesses to

this?

DETECTIVE SARDON: There are

witnesses. When she was.in my office for an

interview, I was in the process of trying to

obtain that information, and she said she was

sick and wanted to leave. So she I_eft.

I told her our interview is not

complete. I asked her to come back.

MR. MOONEY: So you don' t. know

who the witnesses are?

000306
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8

9

10

11

12

13

14

T^. .

DETECTIVE SARDON: I. have a. name, but

^ don't have all the information I had asked

her to come back and give.

2

MR. MOONEY: Well --- but the

only witnesses possibly to the gun is the

defendant's sister.

I see a domestic violence here, an

obstruction for restraining her, afelonious

assault for causing serious physical harm.

How do we possibly make anything with a

handgun nora that she recanted? No gun was

recovered. No witnesses.

I_don't know if you have a good answer

or-not. I'm just asking.

DETECTIVE SARDON: The actual thing

seems to be a hard blunt object.

A JUROR: The medical records

s.aid it was unknown.

DETECTIVE SARDON: She is giving a

different statement.

A JUROR: How soon after was

3

4

5

6

7

this?,

DETECTIVE SARDON:

hospital.

This is after the

A JUROR: E'or four days sll'e

000307
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was mentally foggy, she is saying?

MR. MOONEY: Your statement was

four days later on the tenth?

DETECTIVE SARDON: Right.

A JUROR: She was still

saying she was unclear?

DETECTIVE SARDON: No. She was clear,

very.clear on it being a gun and a cell phone

being handled separate-from the gun.Very

explicit about the two item.s.

A JUROR: No one ever spoke

with Maxwell?

DETECTIVE SARDON: No. Haven°t found

him.

A JUROR: Missing or around

somewhere-?

DETECTIVE-SARDON: On the run.

A JUROR: I keep getting this

vision she was in a room and he chokes her

while she is going unconscious, or anything

like that. She could have fallen against a

chair and hit her head. Maybe that could have

caused the two cutu.

MR. MOONEY: Could be like the

original statement, four days later he had a

T'. - 11 000308
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9
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25

gun and knowing he'll get in real trouble with

a gun.

DETECTIVE SARDON: Hi.t her on the top

of the head and the side.

MR. MOONEY: I think I'll ask

for a felonious assault times one with serious

physical harm, the domestic violence and

abduction.

If you guys want to come back with

something with a gun, that is your

prerogative. Anybody else have any questions

or ariy, eomznentar_V, or anything?

A JUROR: Were the police

notified the day of the incident?

MR. MOONEY: She was discharged

1

2

3

4

5

6

overnight.

DETECTIVE SARDON:

eighth.

Reported on the

MR. MOONEY: She was there on.

the seventh and discharged on the eighth.

A JUROR: How was it

reported? Did the hospital do it?

DETECTIVE SARDON: She made the

report. That was from the hospital.

MR. MOONEY: Who took photos?

,-.. - I 1 000309
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At the end of the report it says I observed

redness and contusion and photos were taken.

DETECTIVE SARDON: Yes. I have

photos.

MR. MOONEY: You took photos?

DETECTIVE SARDON: Yeah. Nothing you

can see. I think she was at the hospital with

that.

MR. MOONEY: Any other

questions? Okay.

So felonious assault, domestic

vio.lenee; abduction.

r'.. -
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stenotypy all of the proceedings had in
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transcript is a complete record of the

proceedings, and constitutes a true and

correct transcript of the proceedings had
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THE STATE OF OHIO, )
SS; MATIA, J.

COUNT^.' OF CUYAHOG:A. )
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CRIMINAL DIVISION
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-V- ) Case No. CR-476741
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JOHN GREGG, }
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1 THE STATE OF OHIO, )

6S : MATIA, J..
2 COUNTY OF CUYAHOGA.)

3 IN THE COURT-OF COMMON PLEAS
CRIMINAL DIVISION

4
THE STATE OF OHIO, )

5

Plaintiff,
6

-V- ) Case No. CR-4754®®
7
CxARLES MAXWELL., )

8
Defendant. :9 )

, : .
lo

7EFENDANT' S `'RANSCRT.P^' OF PROCEEDINGS
^.^
,. -

12
BE IT REME:I^BERED,, °that. at the Jarnu.ary 2007

13
14 term of said Court, to-w^.t, commencing on Wednesday,

February 28, 2007, this cause came on to be heard
15 -

before the Honorable David Matia, in Courtroom No.
16

17
17-D, Courts Tower, Justice Center, Cleveland, Ohio,

18 upon the indictment filed heretofore.

19

20

21

22

23

24

25

000
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WEDNESDAY MOANING SE83014___TE°BUUAR^_ 28,^ 0^7

^ENTENGING

THE COURT: Okay. We ! re here on

State v. John Gregg, 476741. It's the B case.

Mr. Gregg pled guilty to one count of insurance

fraud as amended in count two. It's a first

degree mi sdemeanor . The Court ordeared, th:at he

ixndergo ,a preseritence investigation which. it has

receivea3. axid rev^_ewe°d

Off the reco:rd..

^Thereuponi a d'scu•ssien was

recorc7.. )

THE COURT: Okay. Back on the

record. Mr. Gregg is here with his attorney, John'

Martin. Present also is Assistant County

Prosecutor Sal Awadai.l.ah.

Mr. Martin, have you read the PSI?

MR. MARTIN: Your Honor, I have read

the PSI.

THE C®TJRT : Do you find it to be

complete and accurate?

MR. MARTIN: For the most part, your

Honor. There's a couple of corrections. A couple

. . ^..._. ^.^...^ .. .^._:<:. ,. . _x _.
.... .. 4 .: ^._...^ltsla^ CC §Jlo..L

Cuyahoga County, Ohio



4

1

2

3

4

5

6

7

8

^

1 Cl

12
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2 E

times in the PSI it makes reference to this being

a felony or there is a block checked that would

have been under a felony consideration. This case

is not. It's a m.isdemeanor.

The other thing is that the PSI

accurately reports that Mr. Gregg was found in

contempt by Ju:dge , T.imothy MeGinty: It does nQt

reflect . the fac:t that that,:contempt c^nvicta-oxi was;

reversed on aPPea1 axidtheref0.re vzas va.cated.

Ot;hex than that w,ith ° those ^cax^e.ctiora^,

y'our> kioniar, t b.e- P1^3 T 7.s accePtab2c.

T;kfE CE3URT : ' - . Mr. -A.w-ad alI .ah; i s .th.ere;

anything you wish to say ozi behaJ.£ of Mr.: Gr egg?

MR. GREGG: Your Honor, as the Court

knows, being involved with the State of Ohio

versus Charles Maxwell, what the agreemeaat was

that Mr. Gregg would continue his cooperation as

he started out doing with the Cleveland homicide

depar°tment back on November 28th, or actually

27th, and continue his cooperation vis-a-vis State

of Ohio versus Charles Maxwell, the aggravated

murder case.

He was to plead to one count of a lesser

crime of insurance fraud which is a misdemeanor of

the first degree. I told him that I would not

^ ,, ,,,;
^ ^. a^

Cuyahoga County, Ohio
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16
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2.1_

22

23
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advacate one way or the other for Mr. Gregg with

regards to any sentencing he wcauld receive, only

that I would be available to answer any questions

with regards to his making himself available and

his cooperation with regards to State of Ohio

versus Charles Maxwell, the aggravated murder

case.

And to; that: end, your Honor, Mr. Gregg

hasen.oPerated, ha b :beox' -!:has' bee respQzzsave tc► "

subpeenas, ha.s be:n here on days that I've asked

h-irn to be her'e in ar.ticipation of hian test-ifyixag

c^.z ^.I^os^, c^a-ys, ^^.xxd ^rYzvxa cal`^ed .upora ha^ tes:.^a f;:ed

^nd; your Hoi^.ar, was wa tness to tl-tat as ^ve^.l .

That is the extent of what I could add,

your Honor, to these proceedings, I believe.

Thank you.

THE COURT: Do you have any idea what

the defense costs were from the underlying civil

case that this fraud grew out of?

MR. MARTIN: You.r Honor, we addressed

that with Judge McGinty. The defense in that

case when I say that we address*ed it with Judge

McGinty, what I mean is, this, the defense,

Reminger and Remingpr, filed seeking attorney's

fees in that case. We reached an ou.t-of -court

q ..

Cuyahoga County, Ohio
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settlement with Reminger with respect to that

motion back in that underlying czvi.l case.

THE COURT:

MR. M.A:R;T I N :

THE COL7RT :

Did he pay?

Mr. Gregg paid $5,000.

Was that paid zn.full?

MR. MARTIN: Yes, it was paid in full.

And I want the..reeord to ireflect that that was a.

conf:a.dex7.tial. settlement agreement and I received

perr^i ^sa c^n f X'Otn ` Ro.bert Yelich last: evei°ii-iig :tcs be

abls to ddisc.]_ose that to 'the Court today ..'

THE Ct?URT : What. e1se *-6u1d ycu A ik-P

E€ie t ,o kn:i^w:/
• ,.,

MR MAi2TIN : We11, your Hes.nor; a

couple of things. Number one, in addition to the

sentencing memorandum that I filed with the Court

and you received a courtesy copy and there was an

Exhibit A attached to that, I would submit at this

point Exhibit B which is a letter from Mr. Ken

Haddan. I've already provided the Court with a

courtesy copy. The prosecutor has a copy so I

would just ask that this one be included in the

recatd if T may approach.

Secondly, your Honor, I think one of the

issues in this case concerning John's cooperation

is the timeliness of it. He made the 911 call

a 
î

^.._
i...r_d`iLi C...L.1lJSC .E Y CL"a '+.S L-C s^r1^.J
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anonymously as soon as he found out about the

m.urder. Within about two days he was :iri talking

to the police. He gave the police a

stateme,nt. He didn't sign that statement. He was

helping the police though trying to lure Charles

Maxwell.

THE -COURT : Explain why he; didn' t

si.grn the : statement;

MR : I^IARTIN c' Yoia:r Hanor; didi^' t'

si n the statem:ent at that t:g ime because; cguite

f raAly he vzas af raid csf Charl e Maactiaell .. Gharles

Maxwe].:Lz had just ka llec^ a^rc^mai^ because she had
, ., , .

cooperated, with authorities' in prosecutirig hirn for

felonious assault. Here's John Gregg cooperating

with the authorities in Charles Maxwell's having

murdered that same woman.

In fact John had an exchange with the

detective at one point where he said, How do I

know I'm safe? And the detective said, I never

had anybody get killed in all my time. And John

said, Well, would you say that to Nichole, or

words to that effect, if she were here?

He was afraid. Within a short time he

was called before the Grand Jury to continue to

cooperate and that's where I got involved and

Cuyahoga County, Ohio
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1

2

3

4

5

6

bulloxed up the whole mess I suppos.e.

I, having represented John in the

contempt case, went to the Grand Jury found and

out that John was not only being asked to be a

witness in this case but was albo being a target

for this fraud investigation and for a fraud

7 indictment that was c®m:ing dcawn: the road that

8 invalved Charles Maxwell.

'9 ^ eould not in ..`goad conscien'c.e say to h1m

10 ga ahead.axxd ccaoperate. with; the Qrand Jtzry, go

7 B_ dhead eind give a sicined statemen t azxd/ox -azi.ythipg

1^= el.se urxt i l: 1, ,:ca.ad a plea :agree^se n.t p ^o
.: . , , - .. .

1.3 fxankl3s', John went to the Grand. Jury and cin m,y

14 advice took the Fifth Amendment and John refused

15

16

17

18

19

20

21

22

23

24

25

to make any kind of statement until we reached a

deal. Once we reached a deal cooperation was full

and complete.

Your Honor, maybe it's too many years in

the federal system of dotting too many I's and

crossing too many T's, but I was going to play

that one completely down the line; no agreement

unt i 1. I had crope:ration.

Meanwhile, I had a client who wanted to

cooperate in that murder case. We reached a point

during plea negotiations at one point where John

Cuyahoga County, Ohio
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said, Mr. Martin, even if I go to trial, can I

cooperate agg_ain.st the State, or even if we

there was that kind of an exehange, I don't want

to be too specific, like he said if I went to

trial and lost, could I sti11 cooperate. He felt

that what happened to Nichole was wrong, your

Honor,

THE COTJRT: Really?. Okay.

MR MARTIN z And, your . ^ionor,

obvi.6u8ly a,.t .^wa.a wron.g and he took ^ the :st.eps he

Vau d tci clci s Qmet hii-icg t ra make t'hat r."ight Yuur

_blaot-f
th^ Tt ?..s a'.,^.•ase

iia whioh.. a.t wa's a triabla case as xiisurance

fraud case and that's from my perspective as a

lawyer but John knew that he. had misled people in

his depositioza.. He was wrong.

take responsibility for that.

He's willi.ng to

All of that

happened before Charles Maxwell ever killed this

young woman.

John, at the time that he was

cooperating, h.dd that contempt conviction already

reversed and dic3.n ° t know what was -- what if

anything was coming next. I don't think he

thought anything was coming next I would have

been telling him, no, you're going to have another

F'°!1.. . . ::... .. : ..... ._.. ... .:......... ..,^ .^ , .. , _. _. -,^.,.r, . _ _r+rv-^
\.rn. . ... . ^ ^.':;.., .vt^vi,.:, c^u:_ s..at^..i^=i^^...5 ^^^. • t.• ^_ - ..:t. ... , ,..
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^ contempt matter.

2 But the fact is he just went forward and

3 he d:id the stuff without any assurances and he

4 came forward and he revealed stuff and he has gone

5 through trust me, he deserves to have gone

6 through a lot, but he's gone through a lot.

71 He had his . €ace all over the paper when

6 Judg6 McGinity finds plaintiff guilty of , coritempt^
, : . > ..

he thatagYit he' iva9 going to get inane^r, ri.atia he gets

30 j as,l a.hstead; and that gets spread out o,,rer the

n:evr^pap^i , and ha8 the^rl wa.^e s ^:,s tlzat az^d :i.t ^ras

7.t pro^3a^^^^r ^ ^i^ f^^al a t, r,^.w: in hz S t11azria^^ . ,: e :19

fi ^3 tQ j ail untwe can get Yiitai out on bond; untLl we

14

1.5

16

17

18

19

20

can -- and it was reversed on appeal for

procedural reasons that are readily appareia.t ;

He comes forward. He does this

stuff. He pays $5,000. There's no question this

man was actually injured. He paid $16,000 of his

own medical bills for this slip and fall that is

the subject of this insurance fraud today, plus

21 $5,000 as a settlement with respect to Remin.ger.

22 He's a different person though than he

23

24

25

- was in 2004. He"s a person -- and I want .-w if I

could, I would like Bart Caterino to ad.dress the

Court if he could. While a lawyer, Mr. Caterino

m11..4A ...a4g`T^e y,f

N.B Y

^

. ^̂BE^mKw f
•••• ... :x s, e. ,e. ey,.. J..• ...._ ,...^r`^Vl,..i, A.i.l'Jd:4+1.l.11JS`s.a3

"M YA

_.
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1 is also his father-in-law at this time until the

2 div-®rce goes through, and he caiz give a unique

31 perspective on John.

4 But, the John Gregg who played fast and

5 loose with his answers at the deposition isn't the

61 same one who's here today. He's learned from

7 this . He' s got employrnent ready to go. James

8 Brothers is here and James Brother•,s ruxks a. cerizPn t

9 C ornpaiay. He. is ready ^^ca hzre Jahn Gxe^g and _e.ep.

10 ha;m ^in ^.b®ve"°-boar.d, W-2 typ6 emp1 r,.yme,^at bec auae

21Johri s talented .wheia., it comes to ttzis cohstxuct'a.®n

1.2 St ui. : T^. i;ka.is ^.oux t, givos work .reIe^ise as pa^.t

13 cif a :3 ai1. sentence, 'John wcau.l.d be a-ble` to do

14 1 that.

15 John's trying to put his life together.

16 He's moved on from his marriage. He's got a new

17 relationsh.a.p. He has been an active member of his

18

19

20

21

church. T`he victims have been made whole as I've

said before.

At the end of day, your Honor, for a

misdemeanor insurance fraud, he's stzffered a

22 lot. Community-control sarsctions keeps hirn under

23 your control. Community-control sanctions would

24

25

also g-ive him an opportunity or an obligation to

pay back through community service.

„_n^' 7' ^^a.-r'al.T^ . 4..;n L'cr?rp-_r+rw:s^
S

r
^
eqsP

s, .e.^^ ^.:.'S.d..J..J L^t^J!L\.1. 1\T:I^.l.L tdF:e^

Cuyahoga County, Ohio
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1

2

3

4

5

good reasons why incarceration is not the

appropriate serxtence in this case, And with your

Honor's permiss,i©n if Mr. Caterino eou'ld address

the Court.

THE COURT: Hold on a moment.

61 Mr. Caterino, good morning.

7 MR; CATERINO: Good marnin.g, y©ur

8 Honcar. First of all I apologi,ze far .disr.uptxrig

`9 the Court earliei^.

THE COURT: That' 6 fine.,

MF o CA`CER:LNC : :And, I apprecia^e yoti^r:

1 2 eourtauy 7n a trc^^ cr speak

THE COURT: F:ranklY I'm perPlexed

14 that you wish to speak on behalf of Mr. Gregg,

15

16

17

your current son-in-law, who has already moved on

with his next love interest.

MR. CATERINO: Well, if I may speak

18 1 about --

19

20

21

22

23

24

25

THE COURT: Let the record reflect you

and I know each other. We're in the Justinian

Forum at St ..Domi.nic Church and I met you first

when I was campaa.gning,far Judge in 1998 so we go

back.

MR. CATERINO: Exactly right, your

Honor.

^ ^^00SI3., _ ^ ....... ? ^"^,^i...-^R.Ti.^^_.iA,T..^' Cvr^^.aYiwT s.a^.̂ ^x - ^u1^il, z_w:.a. ......:.^. .. .;.__. __ ".:`..._ . . .. .. .,..:.._^ ^..__^ ...-_ ..

Cuyahoga County, Ohio
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1

2

3

4

5

6

THE COURT: Tell me what you would

like to say on behalf of this individual.

MR. CATERINO: i've known John Gregg

for about ten years. I met him when he was going

with my oldest daughter.

John Gregg from day one.

I did not approve of

I did not approve of

7 John Gregg for my daughter. But they ran away.and

8 got married and there's nothing that I could doa

9'. about 'it . They were married. !'hey moved back to

10 Clevelazid arid 1 ` took them under my wing and tried.

1 t^ gu•zde Chein alc^n9; bu°C I . canriot chron i c Ie the

number n€ f^rqbl ams that he^ ha5 caixsed me axid iny

13 family and a11 the rnemb:ers of my family.

14 Somewhere along the way several years ago

15 I had a long talk with John. I said, John, yoii

16 have got to turn your life around. If you're

17 going to continue to be married -- I don't want

18 1 you around if you're going to act the way you have

191 been. He did two things. He continued to keep a

20

21

22

23

24

25

relationship with me and the second he took

instructi.ons in the Catholic faith at

St. Dominic's under Fr. Tom Fanta.

He has been going to church and I see him

in church. John has caused a great deal of

suffering to me and my family, but he has suffered

_ ^^CZ ^T^ ("^ITPT R.FP. T?T&!^^, i?0+^8^"^ !_ . - ^ ,. r ^.. ._ .. .-.. _ .^.; : .. ..: . . _ . ..,. ^

r ICuyaYlOga County, Ohio
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1

2

3

4

5

6

7

8

I4

12

I3

14

15

16

17

18

19

20

21

22

23

24

25

a great deal.. All of the things that have

occurred in the trial, the past trial, the current

trial, are before his redemption and I would: ask

you to loo:k with some sympathy and some courtesy

in order to help John to turn his life around

which I think he has begun to do that.

Thank you, y®ur Honor.

THE COURT : Mr . Caterzno, thank .y.oua.

<.Mr.. Qxegg,`what would you like me to know.

befo^:e I announce my-sentence?

THE DEFENDANT: d j ust like to sy

that I' m sor^' for ha^ring taken the C:,urt through

th3'.s eotxrse €or makzng sor^tie' misleading' stat^^ments

in my deposition. I realize that had I answered

differently, all of this could have been avoided

and truthfully I am sorry about that.

THE COURT: And what was that

misleading statement?

THE DEFENDANT: When I described

Anthony as a man I answered it very vague hoping

that -

THE COURT: Yau didn't Iet the.m^know

that he was your best friend?

THE DEFENDANT: No.

THE COURT: You didn't let them know

Cuyahoga County, Ohio
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1

2

3

4

5

6

7

8

9

12

13.

14

15

16

17

18

19

20

21

22

23

24

25

that you talked to him every day. You didn't let

them know that you worked with him?

THE DEFENDANT: No, I did not.

THE COURT: You made Anthony Ma.xwell

sound like he was just some stranger who just

happened to be at McDonald's that day, correct?

THE.DEFENDANT: Yes., sir.

'L'HE COURT: You fooled you.r,.lawyer,

you foaled the defen.se attorneys, ^r®u fooled the

entire criminal j ustice system, ; cotreet?

THE DEI'^̂Nl^;i^TT : Yes':.< , slr: ;

^^TTHE CC^L^RT= hat a1:se would you Ii ke
-. ., . . . _.. _ . .. . , . ... ... . :.. . _ . _ . ... ,

TTIe t® kT?OW^

THE DEFENDANT: Just that I'm rea11

sorry about that.

THE COURT: Anything else from anyone

else?

MR. MARTIN: Your H®nor,. in sum,

you've got a crime, but you've got a person who

since the time of that criminal activity has done

a lot of mitigating factors; has done a lot of

things to start to make things.right.

I ask you to keep him under your control

with community-control sanctions; if he screws up,

he knows exactly what the consequences will be.

.. _ _ . .,,.._ .__.ri._Y_ ? , . . .... ^^ _
c LL,Lr:L

Cuyahoga County, Ohio
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2

3

4

5

6

8.

9

10

1Z

]2

13

14

15

16

17

18

19

20

21

22

23

24

25

THE CnURT: Thank you, Mr. Martin.

One of the things I l.ike to do with my

kids is to go to. the Zoo. I took my kids tci the

zoo the other day. There's a little furry mammal

e,xhlbit, the weasel exhibit. We saw a new species

of weasel there called weasel gregorious. Looked

really a lot like you, Mr. Gregg. You, are a

weasel. . You, a:rP a fraud. Your:, whole I.a.fe has

been:^ a.boixt being a"Traaad. ^:^ frid you t o or^e of>.

the inoat deppicable 'humans 'that I'zre. seen hore f ®r

a ^oxag- ti.m e

Yo^,i jare here before rne—or a m,is+,emeanor

attempted irisurarice-:fr.aud. My'.heaxt goes out to

Mr. Caterino to have a person like you as a

son-in-law. I have daughters and if I-- if one

of them married someone like yo-u.I think I would

be doing time for manslaughter at this point.

Just so the record can support what kind

of person you are, you got a plea deal in this

case because of your testimony in the capital

murder case of State v. Charles Maxwell,

Mr. Maxwell bein.g your partne-r in crime in this

insurance fraud case. Mr. Maxwell killed his

girlfriend, Nic-hole MeCorkle.

As I sentence you right now, the jury is

3 L' L° t1rl.[°'^...8--d... S.-JlJS'C. .i. l^ i'e$^i.t.t^...y..^..r^.^a^
; .'.-^ ...^^:. ^

000327
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3

1 deliberating as to whether Mr..Maxwell should

2 receive the death perialty c5r not.

You testified in the case and I went on

4 the record in that case after voir diring some of

5 your testimony indicating that I would have to

6 look at my own birth certificate and driver's

7 license to confiran if you tald me my name was

8 David Matia because you are. tha.t un,believab1e..

You gave- astate.m.e'nt a.n t hat case ; Y^_ , . . u

10 finally sigzied it a: .year after the murder. You

11 wc i e ^^out to jive a statemei^t thx ee dax 8 ^^'^t^r

12 the. i_ni }wl.a 1 I-aurdprp on Novei€tb er 30thJ .,k-^ut ,:Yo^A
. ., ,.

13 refused:

14 I remember you testifying in this case

151 that you just wanted to do the right thing. I

16

17

18

don't see how refusing to cooperate at the time

was doing the right thing.

Now, here's your statement in that

19 case. Page three, Question, During. t.he time

20 1 Maxwell and Nichole were together, did he ever

21 talk about killing he.r?

22 Answer, Ycs ;' On several occasions he

23

24

25

{

would say things like, quote, that bitch is going

to make me ki:,ll her. He would say things like

that after an argument with her. Sometimes the

_ . .. . ^.. _.,^..» .......... ...:.-::... ^ ....^.. .- . _ ,^ ... ...,X. ^..f.F T. F ... Y° . ^rv^ .w . .'...s^,..-. T's. ^. ^.-.^
/y ^yry^ y R

^ . .a _. ^..arauu L^.3 LPat:ti^ ^.^,J^"Ll%C l;^,iCv „. , R;.^'i.s ^,^ ^.ar'wwsa<. .. t•

Cuyahoga County, Ohio
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1 argument would be over her thinking that he was

2 cheating on her or him being out late with me, or

3 money. They even argued over him eating dinner at

4 his mother's house too often.

5

6

Sometime after the felonious assault,

which occurred in October of 2005 on Nichole, but

7 before she testified before the Gra.nd;Jur.y.;;Ant

8 and I . were talking on the phone . Ie asked Ax1.t, who

9 i s Charl ^ s ^laxweI 1L ; how ^7i chol e was a; nd he sa^ii

10 she ^ras okay, just four or five:; stitches in he^,

1Z° hea+^a Bi;:it . he to1d me he was worr^ecl because he-

^aw c^r^ TV that ^ om^; g^xy who .h« a feio^.^ r^u^
, .. : _
13 ^ssault"got ezght years in prison. Charles.71

14 Maxwell did not want to go to prison again. He

15 said he needed to get a gun and, quote, take care

16 of the bitch. He asked if I knew where to get a

17

18

19

20

gun. I, being you, Mr. Gregg, told him, no, but

that if he was serious, he should do it smart and

use a rifle so that he could be far away.

I bring this up so the record can fully

21 demonstrate what an awful human being you are and

22 how deserving of prison you are. My only regret

23 is I'm limited to six months. I see people here

24 on a day in and day out basis; many have redeeming

25 qualities about them. You have gone through life,

^ 17 ek,

I Cuyahoga County, Ohio
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12

13

14

15

16

17

18

19

20

21

22

23

24

25

again, as a complete fraud. You got on the stand

and you couldn't even reinember that you were

convicted andpled guilty to arson in 2001.

How could you forget that?

THE DEFENDANT: I thought it was the

THE COURT: That wasn't a question I

really needed you to answer, Mr. Greg.g

Mr. Gxegg, I'm done wl't^i ^rou : You'.re

'goin.g •to be ,sentenoed to six moriths, iri the
,

Cuyakioga: Count Jai1 wi^h whatever'oredit fcir; t1
- me

serve;d you arright; depe Y:o^:z will be L'ined a

full thousand dollars and you will be ordered to

pay the`court costs. You are orde,red

remanded. Good luck.

MR. MARTIN: Thank you, your Honor.

Your Honor, can we have an order with

regard to separation between John Gregg and

Charles Maxwell?

THE COURT: You can put something and

I'll consider it.

MR. MARTIN: Thank you, your Honor.

(Thereupon; Court was adjour.ned.)

000330_ ..... . . ....:.. . .... . . .. , _.
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C E R T I F I C A T E .

I, Mary E. Sch:uler, Official Court Reporter

for the Court of Common Pleas, Cuyahoga County,

Ohio, do hereby certify that as such reporter i

took down in stenotype all of the proceedzngs had

.in said Court of Common Pleas in the

above-entitled cause; that I have transcribed my

sa. id stenotype notes intr_i typeysiritten form, as

appears 3n the foregoing T^anscrapt of

Proeeeds; that sasd transr r^,pt ;is a^oamplet-e

recorcl of the p^oceedzn^s i^ad iri the trsal, af sai^d

c^.^ase a^ic^ c^ns^i;tutes a true arld correet

Transcr.ipt ®£ Proceedings h^d thetein,

-- -----------

Mary E. Schuler, RMR

Official Court Reporter

Cuyahoga C®unty, Ohio
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