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In the Supreme Court of Ohio

STATE OF OHIO,

Respondent-Appellee,

-vs-

JONATHON D. MONROE,

Petitioner-Appellant.

)
)
)
)
)
)
)
)
)

Supreme Ct. Case No. 02-2241

Trial Ct. No. 01-CR-04-2118

Death Penalty Case

Appellant Jonathon D. Monroe's Second Application For Reopening Pursuant To
S.Ct. Prac. R. 11.6

Appellant Jonathon D. Monroe asks this Court to grant his Application for Reopening.

S.Ct. Prac. R. 11.6; State v. Murnahan, 63 Ohio St. 3d 60 (1992).

A. Introduction and Procedural Posture.

A Franklin County Court of Common Pleas jury convicted Appellant of four counts of

aggravated murder; each carrying multiple death specifications, for the killings of two people.

The trial court sentenced Appellant to death. Appellant was represented at trial by attorneys

Brian Rigg and Ronald Janes. Attorneys Todd Barstow and W. Joseph Edwards represented

Appellant on his direct appeal to this Court. On March 25, 2005, this Court affirmed Appellant's

death sentences. Appellant previously filed an Application for Reopening, which this Court

denied. State v. Monroe, 109 Ohio St. 3d 1453; 2006-Ohio-2226; 847 N.E.2d 3 (Ohio 2006).

In federal habeas proceedings, the court authorized depositions of Attorneys Todd

Barstow (Exhibit A) and W. Joseph Edwards (Exhibit B). The federal district court found that

Appellant had shown good cause for not developing this evidence earlier: "Federal habeas

discovery is more critical on claims of ineffective assistance of appellate counsel than on claims

of ineffective assistance of trial counsel because Ohio provides no discovery mechanism



whatever ancillary to an application to reopen under Ohio R. App. P. 26(B) or its Supreme Court

analogue." See Monroe v. Houk, S.D. Ohio, case no. 2:07CV258, doc. # 82, p. 20. This good

cause finding satisfies S.Ct. Prac. R. 11.6 (B) (2), and the State is barred from seeking

reconsideration of this finding which should bind this Court.

Proposition of Law #1: Appellate Counsel are Constitutionally Ineffective When They
Fail to Ensure a Complete Record, Including Pretrial Proceedings and Side Bars.

The record is not complete. Trial Attorney Rigg testified that there were pre-trial

proceedings and that they may not be transcribed. Exhibit C pp. 104-105. Rigg indicated that it

was the "custom" not to have all pre-trial proceedings recorded. Id. p. 105. Rigg's time sheet

reflects that there were in-court, pre-trial proceedings on 6/25/01 for 1.4 hours, 10/6/01 for 2.0

hours, 12/5/01 for 1.3 hours, and 4/12/02 for 0.4 hours. Exhibit C Depo. Ex. 1. No transcript of

these proceedings was made part of the record, nor are the same on file with the Franklin County

Court of Conunon Pleas. The same is true for transcripts of side bar discussions.

Ohio Const. Art. I § 16, Ohio Rev. Code Sec. 2929.03(G), and 2929.05(A) require that a

defendant in a capital case be afforded a complete, full, and unabridged transcript of all

proceedings against him, including transcripts of an arraignment and hearings on motions, so that

he may prosecute an effective appeal, and mandamus is proper to enforce the defendant's right to

a full transcript. State ex rel. Spirko v. Judges of Court ofAppeals, Third Appellate Dist., 501

N.E.2d 625 (Ohio 1986). Further, in Griffin v. Illinois 351 U.S. 12 (1956), the Supreme Court

held that an indigent defendant was entitled to a transcript in order to effectively pursue his direct

appeal. Direct appeal counsel did not ensure compliance with these unequivocal constitutional

protections and rights and thus, were ineffective.

Proposition of Law #2: Appellate Counsel Are Constitutionally Ineffective When They
Fail To Ensure That a Defendant Is Represented In Post-Trial Proceedings in a Trial
Court to "Correct" the Record.
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1. Procedural Background

At sentencing on November 7, 2002, the trial court appointed Edwards and Barstow to

serve as appellate counsel to Petitioner. This Court's docket shows that Edwards and Barstow

filed a Notice of Appeal on December 31, 2002, and filed their merit brief on July 21, 2003.

On October 9, 2003, The State filed the Motion to Correct the Record. Exhibit A,

Barstow Depo. Ex. 23A. The certificate of service states that it was served upon Edwards and

Barstow. Id. Yet, at this time, Barstow and Edwards did not consider themselves to be

representing Petitioner before the trial court. Exhibit A at pp. 91-2; Exhibit B at p. 94. Barstow

and Edwards made no response to the Motion and did no investigation. Exhibit B pp. 94-5.

The trial court's docket gives no indication that the Court scheduled or held any hearing

on the State's Motion. There being no opposition, the trial court granted the Motion by Entry

dated October 29, 2003. Exhibit A, Depo. Ex. 25. With the trial court's order in hand, the State

then moved promptly to "correct" the record at the Ohio Supreme Court, filing its Motion with

this Court on November 4, 2003. Id. Barstow and Edwards offered no response, and without a

hearing, this Court granted the State's Motion by entry dated November 21, 2003.

2. The "Correction" of the Record.

The matter sought to be "corrected" by the State was substantive. As set forth in the

Motion, the transcript showed that a portion of the jury instructions were omitted from the

reading of the instructions to the jury in the penalty phase of the trial. Exhibit A, Barstow Depo.

Ex. 23A. In the written jury instructions, the jury was instructed to use one of three forms to

deliver the verdict. However, the transcript shows that the third jury form was omitted from the

charge given by the judge. Id. The third form instructed the jury that if they unanimously found

that the aggravating circumstances did not outweigh the mitigating factors, then they were to
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recommend a life sentence with eligibility for parole after either 20 or 30 years. Id. The

transcript showed that the verdict form instructing the jury to recommend a life sentence, instead

of a death sentence, was omitted in the reading of the instructions for sentencing on eight

separate counts of aggravated murder. Id. at p. 2.

The State argued that the omission of the life sentence instruction simply could not be

accurate. Id.. The State's Motion did not say so expressly, but implicitly posited that the court

reporter at the trial had failed to record the entirety of the "not guilty" instruction eight separate

times while accurately taking down the other portions of the instructions.

3. Petitioner was Prejudiced by the Modification of the Transcript to
Include the Omitted Jury Instructions.

The transcript originally submitted to this Court showed a substantial and prejudicial trial

court error. The transcript showed clearly that the instructions read to the jury in the sentencing

phase had omitted a provision on every single count that instructed the jury what to do if there

was a unanimous finding that the aggravating circumstances were outweighed by the mitigating

factors. This instruction was critical to the provision of a fair trial, and was intended by the trial

court to provide the jury with the means to spare the Appellant's life. The absence of this

instruction deprived the jury of an option for a sentence other than death. In the best case

scenario, the omission of the "not guilty" charge created confusion in the most important

decision ever made in the lives of twelve jurors and the Petitioner.

There is no reason to believe that the transcript was inaccurate. The State offered no

evidence that suggested an inaccuracy. Rather, the State merely offered its own belief that there

could not possibly have been an error at the trial court. Indeed, the State conceded that the

matter warranted an evidentiary hearing. Yet, the trial court conducted no hearing. This critical

modification of the record was made upon nothing more than a supposition that the transcript
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was wrong in the absence of any evidence supporting that conclusion.

Petitioner was deprived of a fair hearing on this critical matter because he was

unrepresented in the matter before the trial court. Although his appellate counsel were served

with the State's Motion, they believed that they did not represent Appellant in the trial court,

where the Motion was addressed. Exhibit A pp. 91-2; Exhibit B p. 94. Thus, Appellant's then

counsel took no action to investigate or contest the State's Motion. Exhibit B p.94-96. This was

constitutionally ineffective.

Barstow testified about other cases in which the accuracy of the transcript was at issue

and stated that, even on mundane or uncontested matters in non-capital cases, the ordinary

procedure is to hold an evidentiary hearing to ensure that any change to the record made is based

on evidence. Exhibit A pp. 94-97. Yet, Barstow also testified that the standard of practice

applicable to attorneys representing capital defendants requires attorneys to take care to avoid

defaulting issues that may warrant review. Exhibit A pp.121-2. This standard was not met in the

instant case, and as a result, Appellant's direct appeal proceeded upon the simple assumption that

a correct and constitutionally sound instruction was provided to the jury that sentenced Petitioner

to death, and the record was modified without anyone representing Petitioner's interests.

The modification of the record by the trial court, and then this Court, without

representation constitutes the ineffective assistance of appellate counsel.

Proposition of Law #3: Appellate Counsel Are Constitutionally Ineffective When They
Fail to Consult With Tlflrir Ciient On Direct Appeal.

Appellant possessed an appeal of right to the Ohio Supreme Court. Ohio Const. Art. IV,

§2; O.R.C. §2929.05(A). Under Evitts v. Lucey, 469 U.S. 387 (1985), an appeal of right

"trigger[s] the right to counsel" and the concomitant right to the effective assistance of appellate

counsel. Id. at 402, 401. It is an "obvious truth" that lawyers are "necessities, not luxuries" in



our adversarial criminal justice system. Gideon v. Wainwright, 372 U.S. 335, 344 (1963).

In Pennsylvania v. Finley, 481 U.S. 551 (1987), the Court recognized that "the

substantive holding of Evitts m that the State may not cut off a right to appeal because of a

lawyer's ineffectiveness - depends on a constitutional right to appointed counsel that does not

exist in state habeas proceedings." Id. at 558 (citations omitted). Furthermore, in M.L.B. v.

S.L.J., 519 U.S. 102 (1996), the Court stated that "[a] State's obligation to provide appellate

counsel to poor defendants faced with incarceration applies to appeals of right." Id. at 113

(citing Douglas v. California, 372 U.S. 353, 357 (1963)). A State may not "bolt the door of

equal justice." Id. at 102 (citing Griffin v. Illinois, 351 U.S. 12 (1956)).

Roe v. Flores-Ortega, 528 U.S. 470 (2000), imposes upon appellate counsel a duty to

consult. A breach of that duty is a constitutional deprivation. As noted in Roe, the Cronic

principles apply when considering direct appeals. Roe, 528 U.S. at 481 (citing Penson v. Ohio,

488 U.S. 75, 88 (1989)). In Freels v. Hills, 843 F.2d 958 (6th Cir. 1988), the Sixth Circuit

presumed prejudice and remanded the case for a new appeal when appellate counsel did not

substantially comply with Anders procedures.

Direct appeal counsel in the instant case failed to comply with their duty to consult with

Appellant. The failure to consult violated Appellant's rights to the effective assistance of

appellate counsel. No appellate counsel ever consulted with Appellant prior to the filing of an

appellate brief, and deprived him of his opportunity to consider the trial transcript.

When Appellant was contacted by his appellate counsel and advised of their appointment

to represent him, he promptly contacted the same in writing. Exhibit B at Depo. Ex. 8. In this

letter, Appellant expressed his gratitude to Mr. Edwards and made clear his interest in his case

and his desire to participate in his representation. Id. Appellant explained succinctly that he felt
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that he could assist in spotting issues and considering the merits. Id. Most pertinently, Appellant

clearly requested that he be provided with a copy of the transcript so that he could conduct his

own review, and that he be provided with copies of any pleadings in advance of filing. Id.

Appellant assured Edwards that he meant not to question his professional judgment, but simply

wished to be involved in these important proceedings. Id.

Appellant followed up with his appellate counsel, providing updated contact information

so that Edwards could reach Appellant's mother at her new address and phone number. Exhibit

B at Depo. Ex. 9. Appellant advised his appellate counsel in that letter that his mother may have

information, and again respectfully thanked Edwards for his efforts. Id.

Yet, despite the repeated written requests stating Appellant's clearly stated desire to be

included in the prosecution of his appeal, his appellate counsel failed to observe their basic duty

to consult with him. In spite of this, Edwards described his client completely differently:

A. ...he was very friendly, but he just was a very noncommunicative, didn't
appear that he wanted to talk a whole lot about the appeal, and just kind of
reassured us that, look, I'm sure you guys know what you are doing, just
do what you can to help me.

Q. So he didn't have substantive input into the appeal?
A. Absolutely not. I don't know if he was capable of that. I don't know if he

was interested in doing that.

Exhibit B p. 30-31.

Edwards' characterization of Appellant cannot be reconciled with the clear written

requests and statements contained in Appellant's correspondence. Edwards also testified as to

how Appellant's requests for copies of the transcript and copies of pleadings were handled.

A. ...I would not normally send a client a copy of a transcript ... But I would
not normally give a client a transcript until maybe the case was over with
and I was no longer representing them. But I think especially someone
like Mr. Monroe, I would not give him a transcript.
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Q. ... Did you, in fact, allow [Monroe] to review any materials that you filed
in advance of filing?

A. Absolutely unequivocally no. I find that - no. No possible way.
Q. Okay.

A. Again, I can't imagine that he would have been any help whatsoever.
From my meeting with him, from reading the penalty phase, I can't
imagine that he would be of any help on appeal.

Exhibit B pp. 47-49.

Without consultation, appellate counsel decided preliminarily that only one of them

needed to review voir dire, and therefore only ordered a single copy of voir dire transcript.

Exhibit B p. 52, Depo. Ex. 10. No issues were raised in the appeal related to voir dire, even

though Edwards indicated that his notes flagged a potential voir dire issue. Exhibit B p. 101-02.

Without consultation, appellate counsel failed to file (and they think of no specific reason why

they neglected to undertake the effort to file) a Reply Brief, or file a motion for rehearing after

the decision. Exhibit B p. 112, 116; Exhibit A p. 100-02, 115-17.

Thus, Appellant's appellate counsel rebuked his expressed desire to have substantive

input in his appeal, and ignored his requests for information and input into the pleadings. The

characterizations above resulted from a single meeting with Petitioner, which consisted of a

"very, very short conversation" at the beginning of Petitioner's appeal. Exhibit B pp. 30-31.

Appellate counsel's performance in the instant case constituted ineffective assistance of counsel

because they failed to take the basic steps to consult with their client, to keep their client advised,

and to seek and accept their client's input in his own defense.

Proposition of Law 44: Appellate Counsel are Constitutionally Ineffective Where They
Fail to Raise Meritorious Arguments to the Defendant's Prejudice.

The following propositions were not, but should have been raised, by Appellate Counsel:

1. Proposition of Law No 1: A capital defendant is denied the
right to a fair trial and due process when the jury instructions
given to the jury at trial failed to include the life with parole



eligibility verdict option. (See Proposition of Law #2 above for argument
on this issue).

2. Proposition of Law No 2: A trial court violates a capital defendant's
constitutional rights to a fair trial and due process when the
court substantively amends the record without first conducting a
hearing. U.S. Const. Amends. VI, XIV. (See Proposition of Law #2
above for argument on this issue)

3. Proposition of Law No. 3: A capital defendant is denied his
substantive and procedural dueprocess rights to a fair trial and
reliable sentencing as guaranteed by U.S. Const. Amends. VIII and
XIV; Ohio Const. Art. I, §§ 9 and 16 when a prosecutor commits acts
of misconduct during his capital trial and trial counsel are
constitutionally ineffective in failing to object to the misconduct.

The defense filed a pretrial Motion to Exclude Evidence of Other Crimes, and the trial

court granted that motion prior to empaneling of the jury (Transcript Vol. 1 p. 42-45). Yet,

during voir dire, the prosecution made repeated veiled references to Appellant's criminal history,

all of which went unchallenged by Petitioner's trial counsel. (Transcript Vol. 1 pp. 203-204);

(Transcript Vol. 2, p. 277-78); (Transcript Vol. 1, p. 74-75). Appellate counsel failed to raise

these issues on appeal.

The prosecutors offered this information repeatedly under the guise of inquiring into the

jurors' feelings about the disparity of the sentences between Petitioner and Shannon Boyd, who

separately pleaded to manslaughter for his involvement in the same offense, and who was

sentenced to five years, eligible for parole in three and a half years.

Although the prosecution offered these scenarios purportedly in the hypothetical for the

purpose of explaining mitigation, they did so using the one type of information, criminal history,

that was certain to be prejudicial, and that was already precluded by virtue of an order in limine.

The prosecutors specifically addressed this subject to panel members who became members of

the jury and alternates who would pass judgment upon and sentence appellant.
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The communication of this information to potential jurors was prejudicial, and

constituted plain error by the trial court, ineffective assistance of trial counsel for failing to

object, and prosecutorial misconduct for violating the in limine order. The failure to raise the

issue on appeal constituted ineffective assistance of appellate counsel and prejudiced Appellant.

Propositions of Law Previously Raised in Appellant's Motion for ReopeninLy, filed
January 17, 2006.

Appellant previously sought to reopen the instant case to permit him to raise claims that

were omitted as a result of ineffective assistance of appellate counsel. See Appellant's Motion

for Reopening, January 17, 2006. Discovery authorized by the District Court has produced

evidence which supports the claims raised in Appellant's original Motion for Reopening. In

deposition in the federal habeas case, appellate attorneys Edwards and Barstow each testified as

to the lack of any tactical or strategic reasons for failing to raise those issues. See Exhibit A p.

82-83; Exhibit B pp. 121-124. This Court should consider those arguments with the benefit of a

complete record of direct appeal counsel's testimony.

C'onelusionlIleanand for Discove E-videntiarv I-learin Briefin.

Appellant has shown that there are genuine issues regarding whether he was deprived of

effective assistance of counsel on appeal. Exhibit D. Appellant requests that this Application for

Reopening be granted, counsel formally appointed, discovery and briefing permitted, and an

evidentiary hearing held. S.Ct. Prac. R. 11.6 and State v. Murnahan, 63 Ohio St. 3d 60 (1992).

Respectfull submitted,

KIM ERLY S. RIGBY (Ohio # 0078245 )
Office of the Ohio Public Defender
250 East Broad St., Suite 1400
Columbus, Ohio 43026
(614) 466-5394
kim.rigbyna opd.ohio gov
Counsel for Appellant
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Certificate of Service

I certify that a copy of the foregoing Appellant Jonathon D. Monroe's Second
Application For Reopening Pursuant To S.Ct. Prac. R. 11.6 was sent by regular U.S. Mail to
Mr. Ron O'Brien, Franklin County Prosecutor, 373 South High St., 14th Floor, Columbus, Ohio
43215 this -\Qr^ day of September, 2014.

-- --
KIMBERLY S. IGBY (Ohio # 0078245)
Counsel for Defendant, Jonathon Monroe

550543.4
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TODD W. BARSTOW - July 16, 2013 1

IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO

EASTERN DIVISION

Jonathan D. Monroe,

Petitioner,

vs.

Warden, Ohio State
Penitentiary,

Respondent.

Case No.
2:07CV258 MHW-MRM

DEPOSITION OF TODD W. BARSTOW

Tuesday, July 16, 2013
12:08 o'clock p.m.

Ohio Attorney General's Office
150 East Gay Street
16th Floor

Columbus, Ohio 43215

ANN FORD
REGISTERED PROFESSIONAL REPORTER

ANDERSON REPORTING SERVICES, INC.
3242 West Henderson Road
Columbus, Ohio 43220

(614) 326-0177
FAX (614) 326-0214

Anderson Reporting Services, Inc. (614) 326-( EXHIBIT
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1 APPEARANCES :

2 J. ROBERT LINNEMAN, Attorney at Law
Santen & Hughes, LPA

3 600 Vine Street
Suite 2700

E Cincinnati, Ohio 45202
(513)721-4450
jrl@santen-hughes.com

and

LAURENCE E. KOMP, Attorney at Law
Law Office of Laurence E. Komp
P.O. Box 1785

Manchester, Missouri 63011
(636)207-7330
lekomp@swbell.net

On behalf of the Petitioner.

BRENDA S. LEIKALA, Assistant Attorney General
Ohio Attorney General
Criminal Justice Section
150 East Gay Street
16th Floor

Columbus, Ollio 43215

Brenda.Leikala@OhioAttorneyGeneral.gov

On behalf of the Respondent.
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TODD W. BARSTOW - July 16, 2013

TUESDAY AFTERNOON SESSION
July 16, 2013
12:08 o'clock p.m.

STIPULATIONS

It is stipulated by and between counsel

for the respective parties herein that this

deposition of TODD W. BARSTOW, a Witness hereixi,

called by the Petitior.er under the statute, may be

taken at this time and reduced to writing i.n

stenotypy by the Notary, whose notes may thereafter

be transcribed out of the presence of the witness;

and that proof of the official character and

qualifications of the Notary is waived.

3
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I N D E X

WITNESS

TODD W. BARSTOW

Examination
(By Mr. Linneman)

EXHIBITS

Petitioner Exhibit No. 1
(Motion, Entry and Certification for
Appointed Counsel Fees)

Petitioner Exhibit No. 2
(Case Information)

Petitioner Exhibit No. 3

(Motion, Entry and Certification for
Appointed Counsel Fees)

Petitioner Exhibit No. 4
(Propositiora of Law Number 1)

Petitioner Exhibit No. 5

(Case Cites and Handwritten Notes)

Petitioner Exhibit No. 6
(Notes from Transcripts)

Petitioner Exhibit No. 7
(Letter to Ms. Johnson from Judge Fais
dated 11-22-02)

Petitioner Exhibit No. 7A

(Letter to Mr. Monroe from Mr. Edwards
dated 1-2-03)

Petitioner Exhibit No. 8
(Unidentified Document)
(Retained by Mr. Linneman)

PAGE

7

MARKED

7

7

7

7

7

7

7

37
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T N D E X

EXHIBITS

Petitioner Exhibit No. 9

(Letter to Mr. Barstow from Mr. Edwards
dated 3-7-03)

Petitioner Exhibit No. 10

(Letter to Mr. Edwards from Mr. Barstow
dated 3-11-03)

Petitioner Exhibit No. 11

(Letter to Ms. Berry from Mr. Edwards
dated 3-25-03)

Petitioner Exhibit No. 12

(Facsimile Transmittal with attachment)

Petitioner Exhibit No. 13
(Telecopier Transmittal Sheet
dated 6-26-03)

Petitioner Exhibit No. 14

(Letter to Ms. Rayce from Mr. Barstow
dated 6-26-03)

Petitioner Exhibit No. 15

(Letter to Ms. Rayce from Mr. Barstow
dated 7-7-03 with copy of letter to
Supreme Court attached)

Petitioner Exhibit No. 16

(Letter to Mr. Monroe from Mr. Barstow
dated 7-10-03)

Petitioner Exhibit No. 17

(Letter to Mr. Edwards from Mr. Barstow
dated 7-10-03)

Petitioner Exhibit No. 18
(Telecopier Transmittal Sheet
dated 7-11-03 with attachments)
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LI I N D E X

EXHIBITS

Petitioner Exhibit No. 19

(Letter to Mr. Monroe from Mr. Edwards
dated 7-21--03)

Petitioner Exhibit No. 20
(Letter to Mr. Stebbins from Mr. Barstow
dated 7-22-03)

Petitioner Exhibit No. 21
(Letter to Mr. Monroe from Mr. Barstow
dated 11-7-03)

Petitioner Exhibit No. 22
(Letter to Mr. Barstow from Mr. Stebbins
dated 6-8-04)

Petitioner Exhibit No. 23

(Letter to Mr. Monroe from Mr. Barstow
dated 1-25-05)

Petitioner Exhibit No. 23A

(State's Motion to Correct the Record)

Petitioner Exhibit No. 24
(Letter to Mr. Monroe from Mr. Barstow
dated 5-31-05)

Petitioner Exhibit No. 25
(Motion of Plaintiff-Appellee
to Supplement the Record)

Petitioner Exhibit No. 28
(Handwritten Note)

Petitioner Exhibit No. 29
(Entry)
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P R O C E E D I N G S

And, thereupon, Petitioner Exhibit Nos. 1

through 24 were premarked for purposes of

identification.

TODD W. BARSTOW,

being by me first duly sworn, as hereinafter

certified, deposes and says as follows:

EXAMINATION

BY MR. LINNEMAN:

Q. Good morning, Mr. Barstow.

A. Good morning.

Q. My name is Rob Linneman -v- or good

afternoon, I should say. My name is Rob Linneman. 1

represent the defendant Jonathan Monroe in this case.

My co-counsel Larry Komp is here.

I'm sure you're farniliar with deposition

practice, I would guess, but let me just give you my

brief spiel.

For one, I'll ask you to give an oral

response to each question for the sake of the record.

I'll try not to interrupt you while you're speaking.

I'll ask you to do the same for the sake of the

7
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L record.
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If I ask a question and you answer it,

I°ll assume youave heard me and understood, so if at

any point Iam not clear, please feel free to ask me

to clarify.

A. Sure.

Q. And if you need to take a break at any

point, please let me know.

A. Okay.

Q. Can you state your name for the record.

A. Todd Barstow.

Q. And what's your current business address?

A. 538 South Yearling Road, Suite 202,

Columbus, Ohio, 43213.

Q. Do I recall correctly that you've moved

recently?

A. We moved the first weekend of February of

this year.

Q. Okay. The previous address, where was

that?

A. 4185 East Main Street, Columbus, same zip.

Q. Have you been there, at that previous

address, for at least through the period when this

case was -- when you worked on this case?

Anderson Reporting Sorviccs, Inc. (614) 326-0177
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A. Yes. I moved to that address in August of

1994 after I left the firm I was working for.

Q. Okay. I would like to cover a little bit

about your background. Where did you go to college

for undergrad?

A. I went to Washington and Lee University.

Q. That's in Virginia?

A. Lexington, Virginia.

Q. What did you major iri?

A. History.

Q. When did you graduate?

A> 1984.

Q. Okay. And where did you go to law school?

A. Capital, here in town.

Q. Did you go straight to law school from --

after you graduated from college?

A. No.

Q. How lorag did you spend after that?

A. How long did I spend?

Q- I'm sorry. What period of time was there

in between -- why don't I ask you this.

What did you do in between college and law

ti chool ?

A. 1 w a ^ in ^ ct i^r^ duty in the Army.
---------------- - -------------- - ---------------

9
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Q- For how long?

A. From May of 1984 to May of 1988.

Q. Okay. And what was your -- what was your

duties in the Army?

A. I was a field artillery officer.

Q. What rank did you achieve?

A. I left active duty as a First Lieutenant.

Q. Okay. What were you when you went in?

A. A Second Lieutenant.

Q. Were you on a -- were you involved in the

military at all while you were in college?

A. I had an ROTC scholarship in college.

Q. Okay. So four years, and was that the end

of your military career then?

A. No.

Q. How has that -- what did you do af ter you

left active duty?

A. I joined the Army -- the Ohio National

Guard, the Army N'ational Guard in November of 1988,

and I served until May 31 of 2012 in the Ohio

National Guard -- the Army National Guard, I should.

say. And then I retired. That was it. It was a

mandatory retirement.

Q. Okay. Mandatory retirement at -- what is

10
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that?

A. For years of seru.ice.

Q. 20 years?

A. 28 years.

Q. Congratulations,

A. Thanks.

Q. So then you went to law school beginning

in 1988?

A. Correct.

Q. Fall of 1988?

A. August. Yes.

Q. So then you graduated in, what, '91?

A. May of 1991.

Q. Okay. Took the bar in November of ' 91 ?

A. I took the bar in July of 1991.

Q. Oh, excuse me. July, of course. All

right. And are you -- where are you admitted to

practice?

A. Well, Ohio as far as states, and then I'm

admitted in the Northern and Southern District of

Ohio Federal Court, Sixth Circuit Court of Appeals,

the Bankruptcy Courts in both Northern and Southern

District, and the U.S. Supreme Court. But no other

states.

11
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I Q. Okay. Are all your licenses in good

? standing?

S A. Yes.

Q. Or your admissions, I should say.

A. . Ye s .

Q. Okay. Have you ever been subject to any

suspensions or any disciplinary proceedings?

A. Well, I've had bar complaints filed

against me, but it's never gone past the local bar

association saying would you please respond to this

complaint. It's always been closed out. It's never

gone past that stage. So people have filed

complaints, but it's always been just handled --

either dismissed outright or handled at just the

local level.

Q. Okay. The reason we ' re here is because of

a death penalty case. Are you death penalty

certified now?

A. Yes.

Q. And I believe there was - -- your

certification was at the time -- was it at the time

of this case or had you been certified previously and

then it lapsed or something like that?

A. It lapsed at some point within the last
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few years. The reason being, Franklin County just

has stopped indicting death penalty cases. There are

very few trial cases, and then there are even fewer

appeals cases. And so I let it lapse because I

wasn't getting any of that business.

Q. Sure. Presently you mean?

A. I let it lapse --

Q. Just in terms of the time period what you

just described, are you talking about right now? Are

you talking about in, what was it, 2002 when you took

this case?

A. I was certi.fied. Oh, yeah. I was

certified for when I did these cases --- or this case.

But within the last -- I just got recertified -- I

went to the seminar last November, and I just got the

letter, you know, within the last few months saying

you're back on for trials -- lead counsel on appeals.

Q. Okay.

A. But there was maybe a year or so, two

years, I don't remember, where I didn't have the

certification, but that's been in the last couple of

years.

Q Okay.

do you remember?

When did you first get certified,

Anderson Reporting Services, inc. (614) 326-0177
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I A. I don't remember. It was before these

cases.

Q. Okay. Let me try to refresh your memory

here. This was out of your file. This is Exhibit 7.

We're getting off -- we're getting out of order right

away.

MS. LEIKALA: 7?

MR. LINNEMAN: 7. Yeah.

BY MR. LINNEMAN:

Q. Take your time. Whenever you're ready to

talk, let me know.

A. Okay.

Q. So it looks like this letter, am I

correct, that the judge looks like he's seeking to

ensure that your credentials are renewed or up to

date or something like that?

A. What this says to me is Judge Fais is

asking to expedite approval with the Rule 20

Committee, and they wouldn't have -- I mean, I would

never have been appointed -- well, that's what this

letter looks like it's doing.

Q. First of all, do you have any independent

memory of this?

A. No.
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Q. Okay. Why don't you explain to me the --

is there --- what separate set of either

certifications or credentials might be necessary to

do -- to handle the death penalty appeal to the

Supreme Court at the time this case arose?

A. Well, Ohio has three levels of

certification. There's death penalty co-counsel,

trial counsel.

Q . Right.

A. Then there's death penalty lead counsel,

and then there's appeal. There's no breakdown on the

appeal. Each one has its own set of requirements

that you have to meet in terms of number of cases

you've tried, appeals you've handled, et cetera. I

don't remember -- I don't know those off the top of

my head.

Q. Okay.

A. But there is a set of requirements that

you have to meet. If the court -- and the Rule 20

Committee meets on a regular basis to approve people,

but a judge can ask for an expedited approval if he

wants to approve somebody.

My recollection is is that I became

co-counsel, trial counsel certified first, and then i

i5

Anderson ^^^orting ^ervices, Inc. (614) 326-0177



TODD W. BARSTOW - July 16, 2013

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

started doing a lot of appellate work, and I'm

assuming that I met the requirements for Rule 20

appellate counsel, but I just hadn't asked the

committee to approve me. So you can submit the

application, and the committee, I'm assuming, maybe

they meet electronically or something. I dorz't know.

I'm not on the committee. But I would assume they

have some way to meet and review everybody and say,

yeah, this person is okay, go ahead and approve him

in an expedited way. It does happen where judges

will do that.

Q. Should I infer that this was your first

death penalty appeal.'71

A. Well, I don't remember if it was my first

death penalty appeal. I don't. I've done three. I

don't remember if this was the first. There were two

that happened right at the same time, and then there

was one that came later.

Q. Okay.

A. Maybe a year or so later.

Q. Okay. So do you remember the other one

would be Michael Turner?

A- Yes.

Q. Is that familiar?

16
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A. Yes.

Q. And so if --- I'm going out of order here,

but just if it helps refresh your memory here, I'll

give you what's been marked as Exhibit 11. And take

your time, but if I can shorthand this, it looks like

you and Mr. Edwards are planning a visit to

Mansfield, and you're asking to see Mr. Monroe and

another - -

A. And Mr. Turner. Yes.

Q. So if I can, taking what you said before,

am I correct then -- so if there were two that

happened at the same time, which would be these

two -- which would be Monroe and Turner -- and thera

you've done one more which was later in history?

A. Correct. James Conway.

Q. Okay. So then probably this, depending in

which order you were appointed in Monroe and Turner,

either Monroe or Turner was your first appointment to

an appellate case?

A. A death penalty appellate case. Yes.

Q. Thank you.

A. Okay.

Q. You said you also were certified with the

trial certification?
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A. That would have come first.

Q. Okay.

A. Because, I mean, I'll tell you why. I

remember the conversation I had with Judge Fais. He

encouraged me to become death penalty certified. I

just happen to remember this conversation, me saying,

well -- because he asked me, he said, Are you? And I

said, No, I'm not. I have all the trial experience

that you needed, I just had never gone to the

seminar. He said, Well, you need to go to the

seminar because I want to appoint you, if I have the

opportunity, I would love to put you on a case and

give you the opportunity. So that's when I-- it was

after that event - -

Q . Sure.

A. - -- I went to the seminar.

And other judges encouraged me, too. And

Judge Fais, I've knowri him probably the longest of

any of the judges, and he's the one, he started

appointing me on noncapital appeals. I said, J-udge,

I've never done one of those. And then Judge Fais

said, Don' t worry, you'll be fine, just go ahead and

do it, or words to that effect. So he was

encouraging me to do this sort of thing.

18
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Q. So the sort of thing that we're talking

about there though is the next step after you were

death penalty certified at trial is the appeals?

A. Uh-huh.

Q. Okay.

A. And my recollection --

Q. Can ® ask you, you're using the term

uh-huh. Do you mean yes?

A. Yes.

Q. `I' ha ^C' s a yes.

A. I'm sorry.

Q. That's okay. All right. So how many had

you -- how many death penalty cases had you tried at

that time? This was, again, the date on

Exhibit 11 -- or excuse me --- on -- let's start with

7, is November 2002. Do you remember how many

capital cases you had tried?

A. At that point, no. I don't remember.

Q. Okay. Do you have an. _i_de a now how rriany

you've done over the course of your career?

A. I have tried four, I believe. I've been

appointed on other ones that have resulted in,

through negotiation, a different -- you know, there

are -- excuse me. Let me back up.

19
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Other cases I have been assigned that have

resulted in a plea to something other than death

penalty.

Q. Can I get you to take a look at Exhibit 3,

which will be identical to Exhibit 3 from yesterday,

Mr. Edwards' deposition, and can you tell me if this

document is familiar to you?

A. Well, I mean, I have not seen this

document in a very long time, but it's my handwriting

and my signature so.

Q. So this was the motion that you filed for

approval of your fees in the Monroe appeal?

A. That's what it appears to be.

Q. You don't have a specific recollection of

it, but may I infer that you remember that you, in

fact, filed one, and this appears to be it?

A. Ye s .

Q. Okay. I'll show you Exhibit 1, also

identical to yesterday's Ex.hibit 1. During the

course of the Monroe case, did you happen to see when

Mr. Edwards filed 1? This, I believe, is

Mr. Edwards' application in the same case.

A. Yes. I recognize Joe's signature. I

don't recall any conversations with him about his
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bill.

Q. You didn't review that at the time?

A. No.

Q. You can leave yours there at the end of

the day. They will be there for her.

Okay. You mentioned some conversations

with Judge Fais. Do you remember how it came to pass

that you were appointed in the Monroe case -

A. Well, I don't have a specific recollection

of what happened. I'm going to assume that I-- the

way it usually happens is you get a phone call from

the bailiff letting you know that you've been

appointed.

Q. Okay.

A. Z hat ' s probably how it happeraed.

Q. They don't ask you in advance?

A. No.

Q. Interesting. All right. So did you -- in

terms of the sequence, was this near the time when he

had suggested to you that you would be an appropriate

candidate to get certified?

A. You know, I don't remember the

conversation when that occurred, what time of the

year it occurred with Judge Fais. The Ohio

Anderson Reportrng Services, Inc. (614) 326-0177
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AssQciatien of Criminal Defense LaawNyers sponsors a

death penalty seminar. It's held traditionally the

week before Thanksgiving. The Ohio State Bar

Association sponsors asemirzar, it's typically held

in May. I've only gone to the State Criminal Defense

Lawyers serrii.nar, so that's in November. 1t " s every

year in November.

Q. Okay.

A. So in looking at the dates on these

letters, it could have been, that I had gone to the

seminar -- and I'm guessing now -- maybe went to the

seminar and didn't fill out the appellate box,

because the applicatiari is all in one -- it's rarie big

application, and you just check the boxes and fill in

the parts that you want to apply for, or you're

qualified for. Maybe I didn't do the appellate part,

and maybe I just resubmitted the application. I

don't remember.

Q. Okay. But so was that -- -you did that .ir.

2002, you believe?

A. Well, maybe. I don't know. It appears

from this letter that I was not appellate qualified

under Rule 20 ir. November of 2002. That could have

been -- I don't know why that was.
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Q. Okay.

A. I certainly met the qualifications by that

point, but maybe I just had never asked them to

officially approve me.

Q. Okay.

A. FYI, you can ask the committee to approve

you if you don P t meet the qualifications, the

specific qualifications that they have. You can ask

for an exemption. .19ve never done that.

And, thereupon, Petitioner Exhibit No. 29

was marked for purposes of identification.

BY MR. IaINNEMA..N:

Q- Jiist to set a time frame here, I am going

to show you what °s marked as Exhibit 29, also

identical to Exhibit 29 from Mr. Fdvvards' deposition

yesterday, and this --- it looks like Judge Fais

originally appointed you on November 6,. at least he

signed the entry there.

A. I recognize the signature.

Q. So this -- if you don't have aspecitic

memory of it, at least it logically makes sense here

based on the correspondence that you were appointed,
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then updated or sought to enhance your credentials

later in the year, became certified and then went on

to handle not just this case but also Mr. Turner's.

A. Correct. And maybe Judge Fais was more

ambitious for my career than I was, I guess. That's

the only thing I can surmise. He just assumed that I

had done what he had told me to do, but I hadn't. Sc

who knows. Because November 7 is going to be before

the seminar. The seminar happens -m it's always

that -- it's always the Wednesday, 'I'hursday, and

Friday before Thanksgiving. It's almost always

that's when they have it. There's been a couple of

exceptions, but it's almost always been so you can

go. You can block that out.

Q- Okay.

A. And so maybe -- I don't know I don't

know. I just don't remember what happened.

Q. Okay. And then do you also not recall

i t - this would be --- I believe that this is going

to be -- November 6 is actually before the sentencing

in this case.

A. I don't know when the sentencing was in

this case. I mean, I don't remember. I wasn't

there, and I don't remember when it happened.
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Q. Okay. So you wouldn't have attended

any ---. did you attend any proceedings in the trial

court?

A. Not that I remember. I mean, look, .1

might have walked in the courtroom while the trial.

was going on, had some other business and not known

it, but I didn't consciously go to Mr. Monroe's

trial.

Q. Okay. Do you recall whether there was a

designation formally or an understanding informally

as to whether you or Mr. Edwards was, T 9 li call it,

lead counsel in this appeal?

A. Well, under Rule 20, there's no lead

counsel appellate designation. It's just appellate

counsel. : However, informally, because Joe Edwards -- -

Mr. Edwards had done a lot more of these and had a

lot more experience in death penalty trials as well,

I was following his lead. And, in fact, we were also

co--counsel in the Michael Turner case, the one that

was going on -- the other case that was going on sort

of at the same time, the death penalty case. So

those were my first two. I don' treally say one was

before the other because in my mind they were going

on at the same time.

25
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Q. Okay.

A. That's why I say I don't remember which

one came first because ir^i my memory, Turner and

Monroe just sort of happened at the same time. In

fact, they were argued one week after each other.

Q. Okay. Sure.

A. I don't remember which one was argued

first, quite frankly. So that's why I don't -- the

Conway case came maybe a year or so later, so in my

mind, that's separate. I just remember it

separately, if that makes any sense.

Q. Yes, it does. And, in fact, I think

Mr. Edwards said that one of you did one oral

argument and the other of you did the other oral

argument. Does that make sense, or do you recall

that?

A. I remember that I argued Turner because in

the Turner case, I did the issues -- I wrote the

brief on those issues that were, what I would call,

the nonstandard issues. They were not the -- Joe

wrote the constitutionality of the death penalty

issues, those sorts of standard things that you see.

I wrote the -- in both Monroe and Turner, I wrote the

trial level evidence problems. Turner was a plea.

26
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There's a whole bunch of different issues in Turner.

And I wrote -- and so those --- that ' s why -- but I--

my recollection is I did Turner. I don't remember

about Monroe.

Q. Okay. Well, for what it's worth, it's

available on video. I watched it last week, and ":.

can tell you Mr. Edwards did the argument.

A. Okay.

Q. You can check that. You don't have to

believe me, of course. But I believe it sounds like

your recollections are consistent is my only point,

that Mr. Edwards recalls that he did one and you did

the other.

A. Yes.

Q- I happen to know that Edwards did Monroe,

and you seem to recall that you did Turner.

.A. Turner.

Q. So it sounds like your recollections are

consistent.

Had you worked with Mr. Edwards prior

to -- it sounds like these two were closely

contemporaneous, but had you worked with him before

these two?

A. I don't remember. We've done -- we've
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been assigned as trial counsel in death penalty

cases, but I don't remember when those came up in

time in relation to Monroe and Turner. I certainly

knew Joe. i knew him well --

Q Right.

A. -- before I ever got associated.

That is one question that I do remember

the judge as asking, We're going to appoint --- you

know, they ask me --- We're going to appoint Joe

Edwards as co-counsel on this appeal, is that -- can

you work with Joe? And I said, Of course, fine.

Q. But you don't recall specifically whether

you had worked with him before that or not?

A. I don't.

Q. Okay. But since then you have definitely

worked together, you think, other than Turner? Have

you guys ever tried a case together?

A. No. We've never tried a case together.

We've had other death penalty cases as trial counsel,

but those were resolved with pleas. I think there

were two -- there's one I remember for sure. There

may be another one. This is, we're talking, maybe

sometimes 15 years ago. I don't remember if there is

another one. But there's certainly one that I

28
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remember because it was --- the facts were crazy, and

the client was kind of a wild guy, and I remember

that one. There may have been another one.

Sometimes you get assigned to these cases,

and then somebody hires private counsel, and they

just sort of -- you're on the case for a few weeks or

months, and then they're gone. I think there was one

other. No. We've never tried a case. I'm sorry.

Q. Okay. Have you ever -- let's see.

MS. LEIKALA: Off the record.

(Off the record.)

BY MR. LINNEMAN:

Q. Let's see. How many times did you meet

with Mr. Monroe, do you remember?

A. I remember seeing him twice. That's mV

recollection.

Q. Okay. At what stage of the proceedings,

do you remember?

A. I believe we went up, as you saw from the

letter, we went up and saw him fairly soon after

being appointed. That's Exhibit 11. That was in

March. I don't remember if that was the first time

we went and saw them or if it was the second time,

but it seerris like we went up and saw him a couple of
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times, at least.

Q- Okay. And where was he at that time?

A. They were at -- death penalty was at

Mansfield, Mansfield Correctional Institute at that

time, so that's where we went.

Q. For both visits?

A. Yes.

Q. Okay.

MS. LEIKALA: Did you say you saw him in

March?

30

THE WITNESS: Well, there's a letter here

dated March of 2003 where we're asking to come up and

see them. The letter is dated March, but we went to

see them in May. You have to make a reservation.

MS. LEII{ALA : I'm sorry to have

interrupted. I just wanted to make sure the record

was clear.

`Y'HE WITNESS: It says May 1, 2003. I

don't remember. I remember it was a nice day and J"oe

was learning Russian, and I had to listen to his

Russian tapes all the way up. I do remember that.

He probably didn't say that in his deposition.

F?^,' MR. LINNEMAN :

Q. He didn't mention that. That's funny.
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Okay. So based on Exhibit 11, you

think -- so you thirzk you carried that out on May 1?

A. Uh-huh. Right.

Q. Well, this is the only -- we'll go through

your correspondence, but to my review, this is the

only letter that I saw in which there was a request

for an appointment, to visit an inmate, that is. And

I'm looking at Exhibit 2 right now. I'm just looking

at what would have happened between -- it looks like

on April 1, 2003, the clerk filed a notice of filing

the record, and then on June 26 there was a

stipulation of time for the filing of the defendant's

merit brief, so that means between -- so in May you

were probably in the process of writing the brief, I

guess?

.A. Right. That does make sense.

Q. Although when this letter was written, the

record wasn't filed yet, so you actually didn't --

you would have been anticipating that, but wouldn't

actually have known.

A. Correct.

Q. Am I right then if the record is not

filed, did you have the transcript yet at that time?

A. Well, I don't have that exhibit in front
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of me, but it looks like I started reading the

transcript in --- according to my billing, in March of

2003.

Q. Okay.

A. So Re-)mP t l m ,-z

and pieces.

Q. Right. And you could have gotten the

transcript from the trial court, of course.

A. Sure. And we would have gotten the

transcript from the trial court. And that would be

about right. If the sentencing was in November, by

March, with the extension that you get, it should

have been in.

And, thereupon, Petitioner Exhibit No. 28

was marked for purposes of identification.

BY MR. LINNEMAN:

Q. Okay. 1'm going to show you what's been

marked as Exhibit 28 from --- identical to Exhibit 28

from Mr. Edwardsp depo.

Take your time and tell me if you have any

recollection of receiving this. And I believe,

again, everything we're looking at today, I believe,

Anderson Reporting Bervices, Inc, (614) 326-0177



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

TODD W. BARSTOW - July 16, 2013 33

should have come out of your file.

A. Well, it's a note. I believe it was

written by Mr. Monroe. And my recollection is that I

did go up, and, again, I may have gone up by myself

to see Monroe and 'I'urner in the same visit, not at

the same time, but in the same trip to Mansfield.

And I do recall that Mr. Monroe didn't want to come

out and speak with me. I do remember meeting with

Mr. Turner on that visit but v-- and then this may be

a note that was a follow-up from Mr. Monroe

explaining why he didn't come out and see me.

Q. Okay. And you do remember that that

happened once, that you went up to visit him, and he

didn't come out?

A. Yes. I went up to see him. I. don't

remember whera it was. It's not in my billing. Maybe

I didn't bill for it because I probably billed for it

in the Turner case because I didn't get to see

Mr. Monroe. He wouldn't come out and talk to me.

That happens.

Q. Okay. Tell me your ordinary practice in

consulting with a client on a case like this, and

then if you could, if anything -- if you recall that

anything was different from the norm in this case, if
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you could -- if you could describe that.

A. Well, I've only done three, so I don't

know if there's a norm. L can tell you what we did,

if that's okay.

Q. Okay.

A. This is what we did. Obviously, Joe and I

met at some point and discussed what -- reviewed the

procedures, made sure that we knew what we were going

to do. And, obviously, I was --- Joe was -- I was

taking his lead. So we would have scheduled this

visit. We went up and visited with Mr. Monroe. I

believe that Joe may have sent him a letter fairly

early on saying, Hey, we are your attorneys for your

death penalty ---- for your appeal. That would be my

standard practice in any case on an appointed case,

to send a letter of introduction. And I believe Joe

did that.

And then we didn't go up to see him,

according to this, until May. And my recollection of

the visit is we sat down, we talked to him

personally, you know, about himself. We talked to

him about the case, because at that point we knew

something about the case because we had read the

transcript at that point, so we knew what was going
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I know that Joe explained to him in detail

how the death penalty appeals process works from the

Ohio Supreme Court all the way through to where we

are today and beyond.

Q. This is during the course of this initial

visit?

A. In the May meeting, correct.

Q. Okay.

A. And what to expect in the Ohio Supreme

Court, what we were going to try to achieve. So it

would have been an explanation of procedure as well

as talking about Mr. Monroe and what was going on

with him and sort of a personal side as well. I do

remember that.

And then -- - and I don' t know if Joe did

this or not -- my practice is to provide the client

with updates and things that get filed, pleadings

that get filed. And this I'm talking about appellate

cases now, whether they're death or non-death, so

they're aware of what's going on with th.eir case, a

copy of the briefs. I send them a copy of the

transcript. I don't know if he sent Mr. Monroe a

copy of the transcript. I don't remember. An
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invitation to tell me what's on your mind, write me a

letter, write me 10 letters. What do you think?

What do you want to see? What do you want to see i:^.

the brief? What are issues that you had with your

attorneys? Anything like that.

And then we would have -- I don't remember

if Joe did this or not, because my practice would be

to once oral argument has happened, that day, we send

the client a letter saying, I went to the Court of

Appeals with the Supreme Court, conducted oral

argument orz your behalf. We expect a decision within

the next few months. When that decision gets there,

when I get it, I'll send you a copy of that and

explain to you what -- where you go from there. So I

don't know if Joe did those things in Mr. Monroe's

case or not.

Q. Okay. Well, just to maybe just assure you

that your memory in at least some respects is

correct, this is Exhibit 7. This is identical to

Exhibit 7 from

MS. LEIKALA: We already had a 7.

MR. LINNEMAN: This is Exhibit 7 from

yesterday. So why don't today we'll call it 7A. z

will put a Post-it on there.
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MS. LEIKALA: So this is Edwards' 7?

MR. LINNEMAN: Yeah. I was just going to

show him this sort of intro letter that you just

described.

And, thereupon, Petitioner Exhibit No. 7A

was marked for purposes of identification.

BY MR. LINNEMAN:

Q. You can take a moment to review that, but

that seems to be the letter that you described, at

least initially, providing an introduction; and I see

that you are listed as a copy recipient of that.

A. Okay. Okay.

Q. What do you remember about the level of

input that Mr. Monroe provided?

A. Well, not a lot. Mr. Monroe at

mitigation, from talking to his trial attorneys, was

not very cooperative with the mitigation phase. That

was the.ir perspective. I'm sure you'll depose them,

and maybe you already have. I don't know.

I think he said something to the effect --

he got up in front of the jury and said, I'm not

going to stand here and beg for my life. So he was

37
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just very hesitant to talk about those sorts of

things.

38

I don't remember a whole lot of discussion

about the factual accusations in the case. He was

not very engaged is my recollection. He was very

polite and very friendly, but he was not very

engaged, and as you can see from the subsequent

visit, he declined a visit.

Q. Okay.

A. He wasn't hostile. He wasn't angry. He

wasn't difficult. He was polite and courteous, but

my recollection is he just was not very engaged.

Q. So he didn' tgive you -- you didn' tget

let me start over.

Is it fair to say he didn't provide

meaningful input to the work you were doing?

A. That's not my recollection. No, sir.

Yeah.

Q. I'm sorry. You say it's your recollection

that he did not provide?

A. My recollection is he just was not, as I

say, my phrase was he was just not very engaged in

his case. He seemed to be -- and maybe -- you know,

he's also serving a life sentence in another
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unrelated homicide, so maybe he just felt that it

just didn't make any difference. I don't know.

Q. Okay. How did that affect your work on

this appeal?

A. It didn't. You know, an appeal is a

little bit different than a trial. It's a lot

different than a trial. Obviously, you know, direct

appeal, you're stuck, quote unquote, with the record.

You can't change what's there. And so in an appeal,

you know, in a non-death appeal, I don't rout.inely go

and see the client, unless there's some really

burning issue. I write them a letter, tell them to

write me a letter back, hundred pages, 1 don't care,

I'll read it. Usually the letters are not

particularly helpful, but sometimes they provide

insight into problems with the defense attorney, with

the judge, with the prosecutor that are not in the

record. I turn those over to the State PD, let them

take that from there.

But, yoli know, of course, I have the

folks --- if this isn't responsive, let me know

have the folks who want to have some assignment of

error in their brief that doesn't have anything to do

with anything. I have some folks who file their own

39
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briefs in addition to mine.

I have a guy right now who wants to come

down and do the oral argument instead of me. i told

him, That ° s f ine . Go ahead. 1 don't care. Call,

here's the number of the court administration, the

10th District, if they let you, go ahead. It doesn't

make any difference to me. I'm easy.

So it ° s a little bit different in an

appeals case. Obviously, you want to try to find out

as much as you can. But it's different than going in

a trial, obviously. It's a different dynamic with

the client.

But it didrg 9 t m-- I mean, whether people

are -- whether they want to argue their own case in

the court of appeals or whether they never respond to

my communications, it doesn P t really change how I

approach the case, what I do as far as reviewing the

record, writing a brief, arguing the case.

Q. Okay. Can you just --v you touched a

subject there that I should ---- that I would like you

to explain to me.

Can you explain the distinction between

the role of the appellate attorney on a direct appeal

and, for example, you said some information you might
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send to the public defender. Why is that? What's

the -- how do those matters get divided up?

A. Well, you have somebody who writes me a

letter and says, Well, I wanted my attorney to call

witnesses A, B and C, and he wouldn't do it. So, I

mean, I have the transcript, A, B, and C aren't

mentioned. That's a post-conviction problem. I

can't deal with that in a direct appeal because

there's no proffer. There's no mention. They're .not

in the record, so there's nothing I can do in that

case.

That would be an example of a letter I

would write to the State PD or contact them. Jay

Mackie is the head of that unit that handles that, so

I would contact Jay by e-mail or text or something,

and say, Hey, in such and such a case, there's this

issue that's popped"up, and his folks will go take a

look at it.

Q. So that's outside the scope of the direct

appeal.?

A. Correct.

Q. So you just attempt to put it in the hands

of the people who are handling the post-conviction

matter?

41
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Who could handle post conviction. Right.

Q. Okay. Then how often did you meet with

Joe Edwards, it you remember?

A. I don't remember. It might be reflected

in the bill. Iri the bill that' s in Exhibit 3,

there's letters and phone conversations that are

reflected at various poixits. There may be -- there

may have been contact that -- l ike , there ' s a

"writing brief." We may have been in e-mail contact

with each other about how to assemble it, getting

everything together that' s not reflective in the

bills as a separate line item. I don't remember how

many times. No. Sorry.

Q. Okay. So as to your -- as to the process

that you' Tae described, the way you do the job of

prosecuting an appeal, how do you initially identify

the actual issues that you will assign?

A. Well, first thin.c.^ you have to do is you

have to read the transcript and you have to review

the record, exhibits, whatever you have. And then

what I do is I read the transcript first, and I take

notes or put stickies on pages and make a note to

myself or a note on a legal pad, you know, page such

and such, there' s some issue that comes up.

42
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Sometimes that issue gets resolved later on in the

trial through a stipulation or some other ---

eomethin.g else, the person is acquitted on that

count, so it doesn't make any difference, whatever.

Those are just examples.

43

And then, obviously, after yov.' ve read the

transcript, you want to take a look at the exhibits,

and some exhibits you may want to look at more

closely than others. If you have a case in which --

I' l l just give you a recent example -- had a case

that hinged on a photo array, picking oLxt a photo

array. That's basically -- it's an eye witness case,

pizza delivery robbery. The pizza delivery guy

picked the defendant, appellant, out of a photo

array. So, obviously, I went down and really paid

very close attention to that exhibit. That's a

linchpin exhibit. I took a lot of notes, came back,

and in my brief, I incorporated my views on that in

the brief and really focused on that.

I didn't look at some of the other

exhibits, because they were introduced, but they

weren't objected to and they weren't all that germane

to what I was focusing on. So that would be how I

would do it. And, obviously, if there's --- when you
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write the brief, there's research that needs to be

; done.

There's a lot of issues that are manifest

weight, things like that. The case law hasn't

changed very much on manifest weight and sufficiency

of the evidence in quite a while. The standard is

pretty much the same as Florida versus Tibbs, State

versus Getsy, those are in almost every brief that I

have because those are the leading cases on those

issues.

And there may be -- - obviously, you want to

look and see, maybe there's another case from another

district that bears on your eyewitness

identification, similar type fact pattern or

something. Who knows. If there ° s research,

sometimes you have issues that you say, gee, i+-ve

never bumped into that before, so you have to do

quite a bit more work.

Q. Okay. So do you recall in this case

whether you actually -- whether you individually or

whether Mr. Edwards individually or whether the two

of you collectively had at any point what I'll call

just an issue list, the list of items that you were

contemplating as items to be assigned as error?

44
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A. We did. I don' tknow -- I don't remerriber..

I'm pretty sure that we did. My recollection is is

that when we first met after we had gotten appointed,

we met, it may have been over the phone, but we

determined that Iwou1d. write the non-death penalty

issues, if you will, the issues that you woizld see in

the appeal of any criminal case fweight and

sufficiency of the evidence, ineffective assistance

of counsel, hearsay problems, evidentiary problems,

evidentiary rulings that you would see in any case,

whether it's a misdemeanor theft or a death penalty

case, and Joe would concentrate on what 1wou.ld call

the constitutional death penalty specific issues that

you see in any death penalty brief. He had those

issues already researched, I believe, and had written

those before. I wasn't familiar with those as much

as he was . That's just how we decided to break it

up.

So after I read the transcript, I had

identified some issues. I don' t-rpmt-mh(---r -- -- T

honestly do not remember the brief. I'm sorry. But

1would identify whatever issues, and then I would

have discussed with him what we were going to put in

the brief.
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Q. Okay. Now is probably a good time to

review some of these papers just to kind of document

what's in the file here.

A. Okay. Sure.

Q. Here's what's been marked as Exhibit 4.

MS. LEIKALA: This is dif¢erent than

Edwards' 4?

MR. LINNEMAN: This is different than

Mr. Edwards' 4.

BY MR. LINNEMAN:

Q. Just for -- I don't want to i-^e1l you what

the stuff out of your own file is, but I've labeled

this bunch of stuff here work products and notes, but

you tell me what it is. Just tell me if you

recognize it, if any of it looks familiar, if you

know what it is.

A. I know what it is now. This is Killer

Bunny's testimony, the co-defendant. I think that

was his nickname. Yeah. Shannon Boyd. He was the

cooperating co-defendant. And I believe that --

yeah. They had Dave DeVillers, who was in the County

Prosecutor's office and now is an AUSA, I believe he

came in, and I believe this is right, sort of

bolstered the evidence.
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Q. One thing that might be helpful, it looks

like the last page of this packet appears to actually

be the first page of the argument that's made.

A. Okay.

Q- I don ' t know how it got that way. I don ' t

know, but am I right that this looks to me like these

are your draft of at least a portion of the brief?

A. Right. Right. And I remember this now.

Yeah. There was a plea deal with Mr. Boyd, the

eo-defendant, and I think the State, there were some

concern about the State Prosecutors, that Mr. Boyd

was -- I don't remeatber -- getting aspeoial deal or

he was -- they were -- there was something fishy

about his deal with the State Prosecutors, the County

Prosecutor's office.

MR. LINNEMAN: And maybe this will help

you. I'm not going to make this brief an

exhibit here, but is it all right with you if I just

show him the brief? You have access to this, don't

you?

MS. LEIKALA: Y'eah. Are we doing the same

thing we did yesterday?

MR. LINNEMAN: I'm just comparing these

propositions of law to the ones in the brief.
--------- - ---------- -- ---------- - -----
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MS. LEIKALA: Just for purposes of the

record, it ' y,'.,^ Document No. 6 3-" 5.

MR. LINNEMAN: Okay. Is there a Page I.D.

number in there?

MS. LE I KALA : Yeah. The page I.D. number,

it begins on -- I think it's -- is it 1,616?

MR. LINNEMAN: 1,616. Thank you. Yeah.

BY MR. LINNEMAN:

Q. Okay. Mr. Barstow, the only reason I

offer this is because it does appear to me that the

propositions of law here do match the ones in the

brief that was filed. So it looks to me as if -- or

I guess let's check that.

A. Well, I'm looking at Exhibit 4.

Proposition of Law No. 1, that's the IAC claim

concerning Dave DeV1llers° testimony about

co-defendant Boyd's testimony, and that looks like

Proposition of Law No. 1.

I was going to flip into the brief and see

if that's --- it looks to be pretty much the same as

this Exhibit 4. 1 mean, I don't think it's word for

word. Okay.

Q. And 2, at least in the title -- I don't

need you to review this aI.1. -- it looks like this is

48
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a draft of the brief, and it looks like it came

pretty close to being -- -- at least it evolved. We

don't need to establish --

A. Yes.

Q. -- that it is a final draft necessarily.

A. No. It appears to be substantially the

same sorts of arguments.

^..) - All right. I'm going to hand you what's

been marked as Exhibit S. Here. 1' l l take that

brief out of your way. Certainly, if you want to

re-fer to it at some point, you're welcome to.

A. Sure.

Q. Here ' s some stuff that 1 ' ve -- that I ' ve

labeled as notes, but you tell me what it is. This

is Exhibit 5, again, unique from yesterday. And I

don't know if you remember this, but your file was

pretty thick. You had a whole box of stuff.

A. Yes.

Q. So we did not duplicate everything in that

file -

A. Okay.

Q. -- because it would have resulted in extra

copies of the whole transcript and extra copies of a

large number of things that we know we already had
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copies of, but what I did is where we found

handwritten notes, we copied them with whatever they

appeared to be referring to.

A. Okay.

Q. So does this look like -- is this

consistent with the description you made earlier of

some of your process?

A. Yes. Exhibit 5 in the middle pages here,

this is my handwriting, and this is an example of

what I do. I mean, I'm going through, maybe there's

a gruesome photograph claim in here. I would have

decided the Maurer case initially, there's a couple

of other ones, the DeVillers -- the bolstering,

testifying, the Assistant Prosecutor testifying about

Mr.. Boyd. There's a manifest weight. So yeah.

And then it looks like down here is notes

on the photographs. And this is -- this was kind of

a nasty -- kind of a nasty crime scene. The

allegation --.- my recollection is that the two women

were tortured with knife cuts and cigarettes, and

then I thirik they were shot. I don't remember.

Q. Okay.

A. So that would have been --

Q. You're referring to the top portion of the

50
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notes where it says "photos"; is that what you mean?

A. Uh-huh. Uh-huh. Photos. And then M, N,

P would have been exhibit numbers that when I went ----

from trial exhibit numbers.

Q. I'm sorry. Maybe you can just show me on

the

A. I'm sorry. It's page 3, and it says

this is 239 total photographs. That's my

interpretation of this note. And then M, the letters

and the numbers are the exhibit numbers from the

trial so I could refer to them in the brief. Yeah.

That's right. I remember this. They were tied up.

It was pretty bad. Okay.

Q. Okay. So these are your notes?

A. It's my handwriting, my notes.

Q. The first page of the notes, let's see,

"Dodd versus Oklahoma," see that in the middle of the

page?

A. Right.

Q. What's that a reference to?

A. It ' s a reference to a case that ---- I don't

remember it specifically -- but it's from my notes.

It's a case about jail informants and how you deal

with jail informants. I don't remember if there was
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a jail iraformant in this case or not. I honestly

don't.

Q. Okay. What about the next one?

A. It was murder, no instruction, there was

no lessers. I think that was an issue that we

raised, there was no instruction to the jury on the

lesser.

Q. Lesser included offense?

A. Lesser included offense, right, of murder.

Q. Finally, the last entry on the page

appears to be --- it's a Delta, as in defendant's,

statement?

A. "No Miranda" warnings. That's what it

says.

Q. Any recollection of what your line of

thinking was?

A. Maybe there was I don't remember if he

made a statement to the police if he was or wasn' t

Mirandized. This note leads me to believe that there

may have been a Miranda issue.

Q. Okay. Here's Petitioner's 6. Again, I'll

try to --- you can assume these are unique to today,

unless I say that.

And, Mr. Barstow, again, this is the same
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question now, I'11 remind you that what I tried to do

here is rather than -- you can see that these are

some handwritten notes. I did not photocrapy the

entire -- these volumes of the proceedings from the

transcript are three and 400 pages long, so rather

than take a whole acre of pine trees, I just copied

the pages to which they appeared to be attached.

If you can take a look at these and tell

me if you have any recollection of them. First of

all, the initial question, just as you identified

last time, whether it' s your handwriting. Iwil.l

tell you right in the middle of No. 6, where it says,

"Notes from transcripts, " that is my handwriting.

The original of this has a Post-it on it that says,

"Notes from transcripts," but the Post-it doesn't

come through.

A. Okay.

Q. But I can tell you that that's my

handwriting.

A. Well, it's my handwriting on the top of

that page 6. It's my handwriting on the second page,

and then there's a couple of pages of transcript.

There's another note, my handwriting, "Boyd as

co-defex7.dant. '"
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Q. Do you have any recollection of what the

significance of those -- of these are, of the notes

are?

A. Well, I don't remember specifically much

about the case, but I know that sometimes prosecutors

try to claim that people who plead guilty are no

longer co-defendants. I don't know where they get

that, but that's what they think, some of them. They

try to claim that juveniles who are charged out of

the same crime are not co-defendants, other kind of,

to me, odd ideas, but there may have been some

argument in the transcript from the prosecutor that

Mr. Boyd was no longer a co-defendant because he pled

guilty or he was charged in a separate indictment, so

he's not a co-defendant. Whatever.

Looks like "ITnpeach °' on the next page.

Note abolzt lessers. And I'm not looking at the

transcript to see -- looks like we're in jury

instructions, so I may have been going through and

reminding myself, hey, there were no lessers here.

"Use as a weapon. "

Q. You're looking at the -- it's just

before --

A. 1,310.
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Q. -- page 1,310 from the transcript?

A. Uh-huh. Possible issue with the

definition of burglary, that's before 1,319.

"Discuss with anyone capital case," that's before

page 600.

Q. Do you know what that would refer to?

A. Well, I would have to go back and look

through the transcript. I would have to sit here and

look at the transcript to refresh my memory on these

notes. I mean, ?" can guess.

Q. Just if you have any recollection.

A. No. I have no recollection. Anything at

this point, if it's not a guess, I'll let you know.

And then there's page 600. Expert --

after page 803 --- "Expert testimony not qualified as

an expert."

"DeVillers bolstering good issue." I

remember this because that's why Dave DeVillers was

called, in my view, was to bolster Shannon Boyd's

testimony.

"Adkins missing" -- could be referral to

the Adkins case, Supreme Court case.

Q. Adkins -- I'm sorry. What ' s that? Can

you say that again?
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A. Tt says

Q. Just what is the handwriting, if you can

read it?

A. It looks like "Adkins" --- that's my

shortharzd for "missing" -- and then it looks like

witnesses, but I don't know. Sorry.

"Witness' prior record no disclosure by

prosecutor." Somebody had a record.

Q. And that's after --

A. This is the last page of 6.

Q. Okay. So these are your notes from your

review of the transcript?

A. Well, they are some. Yes.

Q. Okay. That appears to be all that I

spotted as notes that between the three what we've

labeled as 4, 5 and 6, we have a draft, we have some

handwritten notes and some case law and some

handwritten notes in the transcript. Do you have any

recollection of whether there were any more?

A. No, I don't.

Q. At this time, your notes from the

review -- and this was 2003, of course, 10 years

ago -- would your habit have been 'Lor that sort of

notes to be handwritten?
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A. Yes.

Q. You wouldn't be doing this kind of thing

on computer?

A. No.

MR. LINNEMAN : Okay. Off the record.

(Off the record.)

BY MR. LINNEMAN:

Q. I would like to go through right now, I've

got this stack of correspondence, let's just

authenticate it real quick. If you can just identify

it, and if you can give me any particular

recollections you have.

You've got a letter already which was a

letter from Mr. Edwards to Mr. Monroe, right

A. 7A.

Q. -- dated January 2, 2003?

A. Correct.

MR. LINNEMAN: Here ' s No.9. Now, maybe

_;'ll say for the record some of these we saw

yesterday, but they probably have different numbers

today.

MS. LEIKALA: Okay. So these -- - we'll

give them unique numbers today and not use the

Edwards' version?
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MR. LINNEMAN: Yes. She has labeled

these -- Ann has labeled them today with unique

numbers.

BY MR. LINNEMAN:

Q. Mr. Barstow, the question here will just

be do you recognize this? Did you receive this?

A. Well, to the extent

Q. To the extent you remember.

A. Well, I don't remernber receiving this. I

am assuming that I did.

Q. Okay. It looks like it's March, so,

again, it sounds like you would have a-- he says, "The

record's been certified." So you guys are setting

your deadlines.

A. Uh-huh.

Q. And you're getting the transcripts?

A. Yes.

Q. Okay. But you don't have a specific

recollection of receiving it?

A. No.

Q. You would recognize Joe's signature if you

see it?

A. Yes.

Q. And that's it?
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A. Yes.

Q. Here's what's been marked ---- I'm sorry.

What is that?

A. It's 10.

Q. 10. This one's unde r your signature. Is

that your signature?

A. That' smy signature. It's just a response

to 9. Isee that the due date's June 2. Extension.

And I had gone by and talked to Greg Goepfort,

according to this, that's Judge Fais' court reporter

at the time, and it says here he was getting it ready

to print out, and I had no problem with the division

of labor on the merit brief.

Q. Okay. Let's talk -- let's speak to that

issue. Do you remember -- I think you described

generally how you two approached division of labor.

Is that what you were talking about before when you

categorized them as traditional constitutional death

perialty issues, which were delegated to Mr. Edwards?

A. Right, which would include voir dire,

obviously, it's a very specialized process. A lot of

times in non-capital cases, the voir dire isn't even

transcribed. It's not that it's not included with --

it's not even -- it's waived, so I have no transcript
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of voir dire a lot of times in felony cases.

Q. Who waives it?

A. Attorneys.

Q. The defendant's attorneys?

A. Sometimes defendant's attorneys just waive

it.

Q. Okay. So with that said, that's a good

point. Can you look back at Exhibit 9 for just a

moment.

A. Sure.

Q. One sentence in there, in the second

paragraph, Mr. Edwards says he "Does not think that

we need a complete second copy of the voir dire," but

he'll get copies of the mitigation hearing and all

pretrial motions.

So do I understand what you said before,

because that is a unique death penalty issue,

Mr. Edwards handled the voir dire?

A. Correct. That's why I wouldn't have a

copy of voir dire to read because I wasn't going to

do any of that.

Q. Okay. So you didn't -- you wouldn't have

reviewed the voir dire?

A. Well, I don't remember if I did, but it
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appears that way. I don't remember.

Q. Okay. One other thing, back to 10. It

says you're directing your secretary to set up a time

with your office to travel to Mansfield to meet

Mr. Monroe.

A. Ye s .

Q. So may I infer from that that you at 7_east

as of March 11, you hadn't met him yet, right?

A. No. No.

Q. Okay.

A. And there's nothing in the bill that

indicates we traveled to Mansfield.

Q. Okay. Here's Exhibit 12. 1 don't know

what happened to 11.

MR. KOMP: 11 is in already.

MR. LINNEMAN: Did I put that in?

BY MR. LINNEMAN:

Q. Again, these also, theoretically, should

be in chronological order if that helps. Do you have

any recollection of this?

A. No.

Q. Okay. But you guys f i l ed -- you got an

extension of time on the brief?

A. Yes. I don't remember doing it, but
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that's pretty standard. I think they've actually ---

I think Supreme Court has actually increased the time

now, made it a little bit longer, because these cases

are usually huge.

Q. Okay. This is -- so this is from Joe to

you?

A. Yc: 5 .

Q. Do you recall whether -- it looks like we

may be missing something from this particular

correspondence because it says it's got an enclosure,

which doesn't appear to be attached. It says he's

enclosing a motion for stay of execution. Do you

recall whether you used pleadings from any other

cases that you were modeling off of, what I might

call today just cut anc7.paste kind of stuff?

A. I wouldn' t have because I didn' t have any

of those things because Monroe and Turner were the

first two death penalty cases I had done, so I

wouldn't have had a library, an electronic library of

motions and things like that. I do now, but not

then. So Joe would have been preparing all those and

signing my name, I assume.

Q. Okay. Here's 13. Looks like it's just a

fax cover sheet. In places, these are -- you can see
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we've got what we've got. First of all, do you know

whose handwriting that is?

A. That's my former secretary, Brenda

Bailey's handwriting.

Q. She no longer works with you?

A. No, sir. She's disabled.

Q. Who at this time, during 2002 and

throughout 2003, what was the staff in your office?

Who all did you have working with you?

A. Just me and I just had a secretary. That

was it.

Q. Just the two of you?

A. Yes.

Q. Did you share office space with anybody at

the time?

A. No. I rented space in a building with

other businesses, but no other attorneys. No.

Q. Okay. All right. I'm going to show you

what's been marked as Exhibit 14. Can you explain to

me what this is?

A. Well, it's a referral letter or cover

letter we have iri the office. It's addressed to the

prosecutor. It's a service -- it looks like it's a

service copy of the extension of time to file a brief

63
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signed by -- that's Brenda signing my name on the

cover letter, sending it over to the prosecutor, just

routine sending it to them, serving it on them.

Q. So when you use these cover letters for

multiple purposes, you just pick the "X" on what --

A. Yes.

Q- -- whatever your specific purpose is in

that?

A. Right. That's why it says, "Refer to the

items marked with an 'X° below." So there's no check

in there.

Q. Okay. And it's your practice see

there's a line at the bottom identifying the

enclosure, which gives a description of whatever

is

A. Enclosed.

Q. -- enclosed.

A. Right.

Q. Here's Exhibit 15. Any recollection of

this?

A. No. I mean, again, this is the same cover

letter. It's dated about a week later than 14. zt

looks like we're just providing the appellate

prosecutor with copy of correspondence to the Supreme
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Court.

Q. Okay.

A. It's signed by my -- it's signed by

Brenda, my secretary at the time.

Q. And with any of these, your practice is to

maintain a copy of whatever --

A. Correct.

Q. -- you're sending out in order to document

when and what you are sending out -

A. Sure. Yes.

Q. -- and to whom?

A. Correct.

Q. Okay. Here is Exhibit 16. And I guess

when we see your signature or a handwritten signature

with a slash and the initials BH behind it, that

means your assistant sigried your name.

A. BB.

Q. I'm sorry. BB.

A. BB, Brenda Bailey. Yes. That's Brenda's

signature. She's signing my name, obviously, just

routine correspondence. 16 is a copy of the motion

of stay of execution that we sent to Mr. Monroe.

Q. Okay. 17.

A. Sending the same thing to Mr. Edwards.
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Q. Okay. And that ° s Brenda's signature?

A. Brenda 9 s signature. Yes, sir.

Q . Okay. Here ' s 18. 1 s that Brenda's

handwriting?

A. That's Brenda's handwriting. lt P s just a

fax cover sheet. It looks like she maybe attached to

this is the extension of time to file a brief, and it

looks like maybe from the letter -- from the fax, she

thought she had sent it to Joe, but she hadn't, so

she was just following up to make sure. And then

attached to it is the pleading itselt.

Q. Here's Exhibit 19.

A. Well, this is a letter from Joe to

Mr. Monroe saying that he's enclosing a copy of the

brief, that Todd and I raised relevant issues, and

sort of a possible schedule for oral argument and

decision, just so he knew.

Q. Okay. And you're a copy recipient of

this?

A. I am.

Q. Do you have any independent recollection

of receiving this?

A. No, sir.

Q. Okay. You mentioned earlier --- let me
----------------------
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Do you remember in this case, did you

consult with the post-conviction counsel, whoever the

attorraey was that was handling the post-conviction

matters on behalf of Mr. Monroe?

A. I don't remember doing that. No.

Q. Do you remember the attorraey's name?

A. I don't know.

Q. Okay. Do you know if Mr. Edwards --- the

reason I ask, of course, is because this letter says,

in the second paragraph, he makes reference to the

post-conviction attorneys. Do you know if

Mr. Edwards was doing that? Was that something you

discussed with Mr. Edwards about him handling

consultation with them?

A. I don't remember one way or the other.

Q. Okay. Do you remember if, as you

mentioned earlier, you spotted some item which you

thought was appropriate for post--conviction counsel

to be aware of in this case?

A. I don't remember that.

Q. Okay. Here's No. 20. Maybe this will

refresh your recollection.

A. Okay.
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--------------------------------- ---------------------------------------------------------- --------------------------------------------------------------------- -----------------------------------------------

Q. Do you know David Stebbins?

A. I know Dave quite well, of course.

Q. I'm sorry. What is this number?

A. This is 20. This is a cover letter

sending Dave Stebbins a copy of our brief. So I

believe that Mr. Stebbins was the post-conviction

attorney. I thought that was the case, but I just

couldn't remember.

Q. Okay.

A. So it looks as though shortly after it was

filed, we serat him a copy, and maybe we knew who he

was, were in contact with him, and we just sent him a

copy. But I don't remember. I don't remember

talking to Dave.

MR. LINNEMAN: Okay. Why don't we take a

break for five seconds just because I'm kind of at a

breakpoint here, or maybe just about five minutes, to

get my head together.

(Recess taken.)

BY MR. LINNEMAN:

Q. First, before I forget about them, I want

to revisit a couple of things that we covered

earlier. First, you said at some point you had a

phone call from -- concerning your appointment on the
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Monroe case.

A. Uh-huh.

Q. And the question was whether you felt like

you could work with Joe Edwards.

A. Yeah. I remember Tim Jackson, who's the

judge's bailiff, asking me. I think he knew the

answer, but he asked anyway.

Q. That's what I was going to ask. Who was

it who actually called you?

A. It was Tim Jackson, Judge Fais° bailiff.

I don't remember if he called me. I'm pretty sure he

called me. He might have seen me at the courthouse,

or called me and asked me to come down to the

courthouse and see him.

Q. Yeah. Do you recall did you speak to the

judge at all before this happened about --

A. I don't remember talking to the judge.

No.

Q. Okay.

A. I might have, I just don't remember.

Q. Okay. Were there any other subjects

covered in that conversation?

A. Not that I recall. No.

Q. Okay. I'm going to go back to -- we've
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got this packet of your notes, which is Exhibit 5.

It's the one -- it's got a case on the front of it.

Exhibit S. And the third page of that are more of

your handwritten notes.

A. Yes.

Q. Do you recall why on the Dodd versus

Oklahoma issue, do you recall why that wasn't ..-

whether or why that wasn't raised in the brief?

A. I don't remember if it was raised. I

don't have the brief in front of me. If I can look

at it.

Q. Sure. Yeah.

A. It doesn't appear that it was. And I

don't remember without looking at the transcript what

that was all about. I mean, other than it's

obviously an issue, pretrial confinement, jailhouse

informants. What's their status? Are they plants?

Are they freelancing, what have you?

Q. Do you have any recollection of whether

there was any strategic reason to omit that argument?

A. I don't remember the discussion about

omitting it.

Q. Okay. Same question with the last note on

there is, "The defendant's statement. No Miranda."
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Do you recall why -- do you recall what any

discussion with Mr. Edwards -- any of your reasoning

whether there was a strategic reason to omit that

argument?

A. I don't recall.

Q. Okay.

A. 1t ° s the same answer, same context and

same answer as the previous question.

Q. Okay. Do you recall was there any request

that you made or Mr. Edwards made or the two of you

made jointly either to the court or to whomever for

any resource that you needed in the course of the

appeal that was not granted?

A. I don't remember anything like that.

Q. Okay. Was there any resource that you

needed in the course of this appeal that you did not

have?

A. No. Not that I remember. No.

Q. Were you able to do the work you needed to

do within the time limits that were imposed?

A. Yeah. It was difficult, but we got it

done.

Q. Okay. I'm going to ask you some questions

about the substance of the brief right now to see if
--------------- -----------------
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you recall.

A. Okay.

Q. If you want to review it, please feel

free.

A. Okay.

Q. The first proposition of law is one which

alleges ineffective assistance of counsel for the

failure at the trial to object to the testimony of

Mr. .De5lil.lers, who had earlier in the case been

involved as a prosecutor.

A. Right.

Q. And if I recall correctly, or if what we

saw earlier correctly ---- do I recall correctly that

this was an argument which you actually composed and

drat ted?

A. I'hat9s my recollection. Yes.

Q. Okay. The facts making up that claim,

they were framed in the brief .in terms of ineffective

assistance of counsel based on the fact that the

trial counsel did not object and thereby prevent the

testimony from coming in, right?

A. That's what it appears. Yes.

Q. Okay. Could the same argument be made on

something of asepa.rate basis in order to argue that

72
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that testimony coming in was just simple error on

behalf of the trial court to bring it in?

A. You could raise that, that it was abuse of

discretion, somethincg along those lines.

Q. Okay. Sarcte question. Could you also

raise that under a different basis, such as, that the

offering of the testimony constitutes prosecutorial

misconduct?

A. I suppose. Again, I haven't seen the

transcript in a long time. Arguably, I suppose you

could.

Q. Okay. Was there any tactical or strategic

reason why you didn't raise it in terms of trial

court error, as you said, or as prosecutorial

misconduct?

A. I don't remember what ---. why that -- why

it was presented only that way. I don't remember.

Q. Okay. Can you -- could you look in the

index probably is the best way to start with this --

can you look at -- compare Froposition of Law 2 to

Proposition of Law 8?

A. Well, 2 would refer to gruesome

photographs being introduced as being prejudicial to

the guilt, not guilty determination. I'm just
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

TODD W. BARSTOW - Jcaly 16, 2013 74

------------------------------------------------- -------------------------------------- ------------------------- ----------------------------

looking to the proposition of law. I'm not going

into the substance of them. Arid 8, it seems to be an

error in the penalty phase, so it's a penalty phase

error.

Q. I notice in Proposition of Law 2, you're

right, it specifically identifies the trial, but it

also in 2, it also mentions sentencing.

A. Right.

Q. And I guess my only question, if you

recall, they do seem to be -- aside from the

limitation in Proposition 8, which you identified,

they seem to be a bit duplicative. I wonder if you

remember was this an instance where maybe both of you

handled -- -- one of you handled one of these and the

other handled the other?

A. I would have probably written -- I would

have written 2, because I remember -- I specifically

remember going to the clerk's office at the Supreme

Court and going through all of the photographs. And

there's notes in one of these deposition exhibits

where I list all these photographs. remember doing

that.

So I didn't write Prop 8. I think that's

something Joe would have written. And without
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looking at -- I don't remember why I put in fair

sentencing determination. It's there. Let me go

back and look at 8. T think 8 -- let me look. I

guess there's some --- I mean, it is duplication,

there is some overlap. I don't know why -- how it

ended up that way. I don ' t.

Q. Okay. If Prop 11, I'm going to go and

read that one from the actual text because there are

some subheadings to this.

MS. LEIKALA: What page?

MR. LINNEMAN: I'm sorry.

MS. LEIKALA: Just the bottom page is

tine.

MR. LINNEMAN: Page 41 of the brief.

MS. LEIKALA: That's what I needed.

MR. LINNEMAN: Which will be Page I.D.

1,665 in the habeas record.

BY MR. LINNEMAN:

Q. You see that there are ---v it is an IAC

argument - -

A. Yes.

Q. -- relating to the penalty phase, and

there are subcategories, which are, A, Determination

of competence for waiver of mitigation.
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A Yes.

Q. B, Failure to present relevant mitigation.

And then C, it is, Ineffective for trial counsel not

to request the court to merge aggravating

circumstances.

Twant to focus on C for just a moment

here. First of all, are you still conversant with

this argument? Do you recal7. the basis of it and how

it was made?

A. Yeah. I didn.'t write this one, but I'm

generally familiar with this argument.

Q. Okay. You be l i eve Mr. Edwards was the one

who drafted this?

.P. Ye s.

Q. Would you mind, could you explain to me

the issue of merger to the best of your

understanding?

A. Well, yeah. When you've got a number of

aggravatinc.^ factors, you want to request that the -- -

that the jury not look at them separately as opposed

to the mitigating evidence. And we're talking about

multiple murders. They're going to have the same

specifications in each count. '1'hat' swhat we 9 re

talking about. I'm not talking about one murder,
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several aggravators. We're talking about two

homicides, that each have duplicative and multiple

aggravators, you want the court to tell the jury to

just look at aggravator one, and aggravator one in

the separate murders together, not double counting

them would be my understanding of how that would

work.

77

So they're not -- you have two homicides,

but you don't -- two homicides but -- two people

but -- there's two kidnappings, but you want the jury

to consider this as one course of conduct, even

though two people got kidnapped, for example. Maybe

not the best example.

Q. Okay. And is it --- was it possible for

the defendant to get more than one death sentence for

each killing? Do you understand my question?

A. Could he have been sentenced to death for

each woman?

Q. More than once for each woman.

A. No. I don't believe that's correct. I

believe it's one death sentence no matter how many

aggravators you have. You have one killing, one

death sentence is my recollection of the law in that

area.
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Q. Okay. Closely related to this, I think,

is Proposition 12, which is page 46, Page I.D. 1,670.

If there was ---- do you recall that this is in the

record, in the transcript of the trial, do you recall

that there was a reference to a discussion in

chambers concerning merger?

A. I don't remember that. I'm sorry.

Q. Okay. Do you remember whether at the time

that you were prosecuting the appeal whether you

took -- whether you took any efforts to learn about

what had happened in that chambers conversation?

A. If it was involving the death penalty, the

imposition of the death penalty, that would mean to

me everything after the conviction itself. The death

qualifying coriviction, no, because that's something

that Mr. Edwards would have done. So me personally

taking an effort, no.

Q. So just in terms of your division of

labor, that would have been in Mr. Edwards' bucket --

A. Yes. °aes.

Q. -- as it were?

A. Yes. Yes.

Q. Do you remember discussing it with

Mr. Edwards at all, this issue?
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A. No, I don't.

Q. And if I can ask just a question about

generally how you guys worked once you reached that,

you know, once you identified an issue as yours and

he identified an issue as his, how much collaboration

was there between you on that -- you know, on a per

issue basis? Is it fair to say that with the

specific death penalty issues on which Mr. Edwards

had recent experience and more experience than you,

that basically once they were in his column, he kept

them?

A. Correct. I mean, those are fairly obvious

to identify. I mean, things that happened, again,

after the conviction for death qualifying crimes, in

terms of the record and the transcript, that would

have been something he handled. rthat's a pretty easy

dividing line.

Q Q. Okay.

A. Things that happened before then that may

have --- obviously, what happened during the trial is

going to -- is part and parcel what happens in the

sentencing phase. I don't recall -- I just don't

recall the discussion. I would think we would have

had a discussion about how things had happened in the
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L trial phase would have affected things t:hat happened

? in the penalty phase, but I don't remember the

3 specifics of it.

E Q. Okay. So your -- - if I understood you

correctly, issues that you had sort of taken the lead

on, you might have gone --- you might have worked with

him in order to consider vrhat effects they would have

on his iesues?

A. From the penalty phase, correct. Evidence

that was introduced, things like that. Yeah. Sure.

Q. Okay. I'm going to ask a series of

questions now where it's the same question with a

different blank filled in.

A. Okay.

Q. So do you remember that Mr. Stebbins, Dave

Stebbins, who we talked about before, he ultimately

'Li 1 ed in the St,a.prerne Court a motion to reopen the

case after the Supreme Court issued its decision?

A. Okay.

Q. Do you remember that that occurred or not?

A. Wasn't aware of it.

Q- Okay. Well, what I'm going to do here is

I'm going to review just some of the grounds that he

raised in there, and I'll ask you with each one
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whether there was some tactical or strategic reason

why you did not raise any of these issues.

MS. LEIKALA: Just for purposes of the

record, it's Documerzt 63-6, Page I.D. 1,895.

MR. LINNEMAN: Thank you. And what's

the --. can you tell me the actual caption on it?

MS. LEIKALA: Application for Reopening

Pursuant to S.CT.R.PRAC.xi,5.

MR. LINNEMAN: Thank you for clarifying

the record.

BY MR. LINNEMAN:

Q. Mr. Barstow, I've handed you a copy of it.

Take whatever time you would like to familiarize

yourself with it. Again, I'm going to ask you the

same question a bunch of times concerning different

things that are contained in that motion.

A. This is the first time I've ever seen

this. Well, I guess I've looked at it. I haven't

read the whole thing. We'll see what happens.

Q. At any point, if you want more time to

review it or whatever you need to do.

A. Okay. Probably be better if you ask me

the questions, and then I can look at that particular

part of the document rather than sitting here taking

81
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half an hour to read the whole document.

Q. agree.

A. Okay.

Q. Did you consider or was there a tactical

or strategic reason to avoid raising the question of

whether Mr. Monroe was denied the effective

assistance of counsel in the pretrial investigation

of the case or in the motion practice o'L the case?

A. I don't remember a discussion about that.

I don't recall any.

Q. Okay. Same question. Did you consider or

was there a tactical or strategic reason to avoid

raising the issue whether Mr. Monroe was denied

effective assistance of counsel in the investigation

and preparation for the penalty mitigation phase?

A. I don't remember a discussion about that.

Q. Okay. Do you remember if was there a

tactical or strategic reason, was there any

discussion of raising any sort of international law

claim?

A. I don't remember something like that. No.

Q. Okay. Was there a tactical or strategic

reason to avoid raising a Brady claim, that is, a

failure of the prosecutor to disclose disculpatory
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information?

A. I don't remember any discussion about

that. No.

Q. Okay. Was there a tactical or strategic

reason to avoid raising an argument concerning the

adequacy of proportionality review by the Ohio

Supreme Court?

A. I don't recall.

Q. Was there a tactical or strategic reason

or do you remember any discussion of avoiding a

challenge to the trial court's sentencing entry in

this case?

A. No.

Q. Okay.

A. I don't remember.

Q. Let's see. Was there a tactical or

strategic reason to avoid challenging the weighing

process between the aggravating circumstances against

the mitigating factors in sentencing?

A. I don't recal.l that.

Q. Okay. Was there any tactical or strategic

reason to avoid challenging improper arguments made

by the prosecu.tor appealing to the prejudice or

passions of the jury?
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A. I don't recall that. No.

Q. Okay. Do you recall in the review of the

transcript -- I'm finished with that, by the way.

A. Okay.

Q. -- a part of the court in which a Columbus

Police detective offered an opinion as to a witness

lying or offering an explanation of why the officer

believed that Mr. Monroe was guilty?

A. I don't remember that.

Q. Okay. Do you recall any strategic

decision being made to avoid that, such an argument

concerning that evidence?

A. No.

Q. Do you recall --- or let's say -- was there

a tactical or strategic reason to avoid making an

argument concerning evidence in the transcript of the

defense counsel being surprised by either the

presentation of DNA evidence or the availability of

DNA evidence for testing?

A. No. I don't remember that.

Q. Okay. Strategic or tactical reason to

avoid an argument concerning disclosure of a witness

at the trial who was a neighbor who purportedly

witnessed two people visiting the scene of the crime

84

Anderson Reporting Serrices, Inc. (614) 326-0177



TODD W. BARSTOW - July 16, 2013 85

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

sometime before the crime that day?

A. I don't remember that. No.

Q. Okay.

A. I rememher something about that in the

transcript.

Q. You do?

A. I recall there was some sort of neighbor

who testified, but I don't remember any more details

than that.

Q. Okay. This might have been -- well, there

was a neighbor -- let me distinguish for you on that

point because there was a -- there were two

neighbors, I believe, who actually testified at

trial.

A. Okay.

Q. What I am referring to now is the

existence of a witness who did not testify, who was a

neighbor, but who -- and the fact that the defense in

the transcript states that they only learned of the

existence of the witness.

A. That I don't remember. No. Okay.

Q. Okay. So you don't recall there being any

strategic reasora to avoid that subject?

A. No. I don't remember araything about that.
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Q. Okay. Do you recall -- now, on the

testimony of the other neighbor, the one who did

testify, are you aware o-LI:: any strategic or tactical

reason to avoid an opinion offered by that witness,

to challenge an opinion testimony offered by that

witness concerning the fact that one of the persons

fleeing from the crime scene looked as if they were

scared?

A. I don't remember anything about that.

Q. Obviously, we're into some pretty detailed

stuff about the transcript here, but another one.

Was there a strategic or tactical reason to avoid

raising an issue in the appeal concerning the

suppression of evidence at the trial concerning a

subpoena -- a federal grand jury subpoena which

apparently was found at the crime scene?

A. I don't remembeer anything about that.

Q- Okay.

MS. LEIKALA: Just to clarify the record.

Do you have record citations for the transcript pages

for the issues that you're asking about?

MR. LINNEMAN: I do not have them right

here as I'm asking these questions.

MS. LEIKALA: Okay. If you had them, we
----------- -
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could put them in the record.

MR. LINNEMAN: Right. Yeah.

BY MR. LINNEMAN:

Q. Did you discuss with Mr. Edwards the

effect of the -- or excuse me -- the fact that late

in the trial let me start with the piece of

evidence I'm referring to, and we'll go from there.

Do you recall that there was a notice of

alibi that was submitted in the trial?

A. I don't remember that.

Q. So I suppose you also don't remember that

the notice of alibi was withdrawn late in the

defense's case?

A. I just don't remember that.

Q. Okay. Do you remember -- so you don't

remember also whether you consulted with Mr. Edwards

concerning the effect of the withdrawal of the alibi

and how that may have affected the relationship of

deferase counsel to the defendant as it related to

mitigation in the case?

A. I don't remember any discussion of alibi.

Q. Do you remember whether any strategic or

tactical reason guided your review concerning why you

might have excluded as an assignment of error an
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evidentiary issue which was the State's DNA expert

offering testimony concerning exclusion of

possible -- of other possible suspects?

A. I don't remember that.

Q. Okay. Did you do anything to prepare for

this today?

A. No.

Q. You said that you remember specifically

going to the Supreme Court because you said you were

reviewing the photographs?

A. Well, I was reviewing all of the exhibits.

Q. Okay.

A. Yeah.

Q. Tell me about what's the norm there, and

what was --- how many times did you go to the --- I'm

going to start over.

How many times did you go to the Supreme

Court, and what did you do there?

A. Well, I remember going one time. As I

recall, I called them first and made arrangements to

go to the clerk's office. You go to the clerk's

office, they give you whatever they have. I think

they 1a^^;re a. or like a place where you can look

at it. I pulled everything out and went through

88
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everything.

Q-

was that?

Okay. At what stage of the proceedings

89

A. It was before we wrote the brief. I don't

remember if it was before I had read the transcript

or after I read the transcript or while I`nras reading

the transcript, but it was at some point during the

preparation of the brief.

Q. Okay. What do you do to ascertain that

the record is complete once it is certified?

A. There is -- I believe in this case, there

was a list from -- well, there's two -- now I'm

trying to remember.

`€ here' s two ways you can do it . Fir st of

all,you can take notes as you go through the

transcript what exhibits were admitted. Also, in the

transcript, normally the court reporter will place

here' s what exhibits were admitted and where they

were admitted in the transcript, so you have that.

And then sometimes the clerk will prepare -- or the

prosecutor will prepare a form that will list all the

exhibits so you can sort of double check. I don't

remember in this case what exactly was there.

My normal practice is to check this
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exhibit was admitted here, this exhibit was admitted

here, so you have all of them, and then bounce that

list off of what comes up to the Supreme Court

because I've found errors. In the Conway case, the

wrong autopsy was in the record from the F'ranklin

County Clerk of Court, some other guy's autopsy.

Q. So if I heard that right, as you read the

transcript, you keep track of exhibits?

A. Double check that against ---- usually, the

court reporter will list what exhibits were admitted

somevrhere in the transcript. Sometimes it ° s a

separate sheet, sometimes itps a page at the end or

paae at the beginning, part of their index or

something, so you can double check and make sure you

got everything.

Q. I°m qoinq to show vou vahat's been marked

as Exhibit 21. First of all,do you recall -- this

is to Mr. Monroe. It looks like sending a copy of a

motion to supplement the record. Do you remember

that the State filed a motion to supplement the

record in this case?

A. I don't remember that. No.

Q. Okay. I' m going to hand you what were

marked yesterday in Mr. Edwarcl.s' deposition as

Anderson Reporting Services, Inc. (614) 326-0177
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And thereupon, Petitioner Exhibit Nos. 23A

and 25 were marked for purposes of identification.

(Off the record.)

BY MR. LINNEMAN :

Q. 23A, I believe, is Court of Common Pleas,

and 25 is in the Supreme Court.

A. Okay.

Q. I'll give you a sec. Whenever you're

ready, just let me know.

A. Okay.

Q. So does this refresh your memory? Do you

recall seeing these?

A. No.

Q. Now, my first question has to do with in

the Court of Common Pleas, you can see iri the

certificate of service, I believe, that you and

Mr. Edwards are identified as having been served with

this. Am I reading that right?

A. It looks like it.

Q. Did you ever make any appearance in the

Court of Common Pleas?
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A. Not on the case. No. No.

Q. So you didn't attend a hearirag on this?

Clar7_fy what you mean for me by, not in the case?

A. I didn't represent him in the common p-_eas

court.

Q. Okay. So clearly not at trial, but the

State apparently sent this to you as his attorney.

Do you recall did you attend a hearing on this

motion?

A. I don't remember. No.

Q. Did you file a response to it?

A. I don' trecal x

Q. For what it's worth, I do not ---- I haven't

seen one, so I'm not suggesting you did. I'm just

but you don't recall?

A. No.

Q. It appears that the way this transpired is

that the motion was filed first in the Court of

Common Pleas, was granted by the Court of Common

Pleas, and then the State rrto-cred to supplement the

record in the Supreme Court having been granted the

right to -- I'm making the quotation symbol --

correct the record in the trial court. Do you recall

if you filed a response in the court -- in the

Anderson Reporting Services, Inc. (614) 326-0177
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Supreme Court?

A. No, I don't.

Q. And, again, by my review of the docket, I

don't see that you did. So does this refresh your

recollection? Do you recall what this was all about?

A. I don't.

Q. Okay. Do you recall --- if I can summarize

here -- the contention of the Stat.e at the time this

was filed was that the transcript was incorrect and

an omission reflected in the transcript of a portion

of the jury .instructions was to be corrected. Is

that familiar at all?

A. I'm just not familiar with this. I have

to sit down and read this to see what's going on

here.

Q. Okay. Do you recall whether you and

Mr. Edwards discussed what the State was asking

what the relief the State was asking for?

A. I don't recall this at all.

Q. Why don't I give you a minute to review

that quickly just to see if it refreshes your memory

at all.

A. Yeah. Well -- okay.

Q. F'irst question, does it refresh your

Anderson Reporting Services, Inc. (614) 326-0177
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memory at all?

A. No, ^-t doesn't. I have no memory of this

whatsoever,

Q. Okay. Have you ever seen -- in your other

experiences, have you had a similar instance to what

the State is asking in this motion?

A. Not in the ---- not on a death penalty case.

No.

Q. But you've seen it in another case?

A. Yes.

Q- Okay. And what happened in that case?

A. Well, I've had it happen a couple of

times. It's Appellate Rule 9C or E, I don't remember

which. It might be B. It's correction of the

record. I've had a couple of cases in which it

wasn' t-- I believe they both involved the presence

of the defendant during jury questions and things

like that, and it wasn't clear from the record if the

defendant was present, so I raised that issue in my

brief. The State has responded with this motion to

determine --- to correct the record, and we've had --

both times we've had evidentiary hearings in front of

the trial judge, and the trial judge has made rulings

as to the completeness of the record.
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Q. Okay. How would you ascertain t-hat

when --- if there's something -- some fact omitted,

like in your case, the presence or absence of the

defendarit, how do you figure out whether they were

there or not?

A. The appellate rule allows the trial court

judge to fix the record and make a determination as

to whether or not something did or didra ° t happen.

Q. So in the case you described, you had an

evidentiary hearing. Did you have testimony of

witnesses

A. Yes.

Q. -- who said, like, for example, the

attorneys

A. Yes. Trial attorneys.

Q. -- who testif-i.ed --

A. Yes.

Q. itC.' S r.-n.y belief thai^. the defendant was

present

A. Y e5 .

Q. ---Y or absent?

A. Prosecutor. Yes. Yes.

Q. Okay. And in +C-Al7.e instance tha^k^^ you ° r e

descxibing, was it co-ritested?

95
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A. No. I think in both instances, the

defense counsel ---- my recollection is is in both of

these cases, it was -- the question was whether or

not the defendant was present at some critical stage

of the trial, and in both cases, defense counsel and

the prosecutor -- trial prosecutor, trial counsel

testified that the defendant was present.

Q. Okay. And do you recall whether at the

time of this -- I know you already told me you don't

remember this motion, but I'm just going to ask you a

couple of follow-ups here.

Do you recall whether you or Mr. Edwards

took any steps to ascertain how -- to ascertain a

means of discovering the correctness of the State's

proposition?

A. No, I don't.

Q. You don't remember?

A. Do not remember.

Q. Do you know at that time the practice in

Franklin County Court of Common Pleas in creating the

record? Is there, for example, a video that is

contemporaneously made or a recording of any type

that is made during the trial in addition to the

court reporter?

Anderson Reporting Services, Inc. (614) 326-0177
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A. Not that I'm aware of. No.

Q. I know, obviously, there was a court

reporter present, but in some counties that I've

practiced in, there ° s also sometimes they've just got

video or

A. Not -- no.

Q. -- sound recording.

A. Nope.

Q. So the answer is to the best of your

knowledge, there is no backup to the court reporter?

A. No. To this day, as far as I know.

Q. C7h, really. Okay. Okay. So may I also

infer that you do not recall any strategic or

tactical reason why no investigation wou1.d have been

made or why no objection would have been made to this

State's motion?

A. No. No.

Q. Let's see. What was the last

correspondence -- Exhibit 21 was the last one I put

in front of you, right?

A. Huh - uh .

MS. LEIKALA: While you are switching

exhibits, I'm going to note my objection for the

record of raising any issues that have not been pled

Anderson Reporting Services, Inc. (614) 326-0177
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in the petition that exceeds the scope of the

discovery that was granted.

MR. LINNEMAN: Okay. The objection is

noted.

BY MR. LINNEMAN:

Q. Mr. Barstow, what is the date on 21?

A. November 7, 2003.

Q. And that is to Mr. Monroe?

A. Yes.

Q. And it encloses a copy of the motion to

supplement record?

A. That's correct.

Q. I just wanted to make sure I put the right

number on this.

Okay. Here's Exhibit 22. Do you recall

receiving this letter?

A. No.

Q. Okay. And I think you said this doesn't

refresh your memory as to any consultation with

Mr. Stebbins?

A. No.

Q. Okay. Would you know Mr. Stebbins'

signature if you saw it?

A. No.

Anderson Reporting Services, dnc. (614) 326-0177
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--------------------------------------------- - -- -- - ----- ---------------------------------------------------------------------------------- -------

Q. Okay. Here is Exhibit 23. To be

distinguished from 23A, Exhibit 23 is original,

unique to Mr. Barstow's deposition.

Is that your assistant's signature?

A. Yes. Different assistant, but this is in

January of 2005.

Q> And who's your assistant then?

A. Patrick Johnson.

Q. Okay.

A. He was a law student at Ohio State at the

time.

Q. Okay. And had there -- were there any

other changes in your staff during the lifetime of

this case that you recall?

A. Not that I recall. If I see something

different, I'll let you know.

Q. And you didn't add -- for example, you

didn't hire an attorney or something like that

A. No.

Q. -- that would have been ¢:T7.at woU7_.d have

participa-t:ed meaningfully in the case?

A. No.

Q. So do I. understand correctWy you're

sending Pfr. .Monroe juet: a copy of a pleading that's

Anderson Reporting Services, Inc. (614) 326-0177
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been filed in the case by the Stater

A. That's what it appears. Yeah.

Q. Do you recall that the State filed a

notice of additional authorities?

A. No.

Q. Do you recall whether you and Mr. Edwards

filed any notice of additional authorities?

A. I don't remember.

Q. Okay. The sequence of events in this

case, and most Supreme Court cases, I guess, is after

you filec7. -- after the appellate or the petitioner in

this case files the appellate's brief, then the State

files an appellee brief?

A. Uh-huh.

Q. And what's your normal practice then, or

what did you do in this case once you got the

a^-pellee b:_r. ief ^

A. We had the opportunity to file a reply

brief if you choose. I don't remember if we filed

one or not. I don't believe we did, but I don't

remember.

Q. My review of the docket suggests no reply

was filed.

A. Okay.
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Q. Yeah. What criteria do you apply in

deciding whether or not to file a reply?

A. I mean, you look at the -- obviously, look

at the appellee's brief and see if there's any -- is

it a real issue that remains unresolved or maybe has

been misconstrued by the State. 1've done it afe5,`r

times. Usually, if there' s a legal issue where I

think the State is offering a red herring or

misconstruing something that was in my brief or

something like that or is -- but I don't normally

file them in the non-death cases.

Q. Okay. Do you have a normal for in death

cases?

A. No. T've only done three, so I don' t have

a whole lot -- -_ don' t have much of a track record.

I mean, I've done in non-death cases a couple hundred

maybe appellate cases, maybe 150, something like

that. T t's avery° large -- to me, it 's a very large

number. So I have a much bigger track record there,

a much bigger breadth of experience.

Q. When you get the appointment in a case

though, you are -- do I understand correctly that

you ° re authorized to do the wor-k that you deem

nece s;ary to make the case, ricrht ?
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A. Sure.

Q. So, for example, the court would have --

wouldn't have disputed the payment, for example, for

your fees to file a reply?

A. No. I didn't say that.

Q. I'm not suggesting you did. I just want

to make sure I understand the -

A. Sure.

Q. -- maybe the scope of the engagement.

A. Okay. Sure. Sure.

Q. And you wouldn't have to go get special

permission to do that?

A. No. No.

Q. Okay. So do you rrecal.l: conversation

between yourself and Mr. Edwards or yourself and

Mr. Monroe concerning whether or not to file a reply?

A. No, sir.

Q. Z7o you remember the reasoris why -- the

reasons for not filing a reply?

A. I don't rerrtember that. No.

Q. All right. Here is Exhibit 24. And I

should say, would there be a tactical or a strategic

reason not to file a reply?

A. Again, as I say, 1 suppose if you felt
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that the issues had been briefed and there wasn't

anything more to say, then you wouldn't file one.

Q. Okay.

A. To me, that would be a reason.

Q. Okay. 24, again, just to document your

activities here. It looks like -- do I understand

correctly that this letter is your cover letter in

which you sent Mr. Monroe a copy of the Supreme

Court's decision?

A. That ' s correct.

Q. -I s that your s igna,k^ure?

A. No, it's not.

Q. That's your new assistant?

A. Yes. Well, I think Mr. Johnson had

graduated --- or no. He had left Ohio State and had

returned to Pennsylvania. And that would be

Heather's signature. Yeah. She came -- she was --

in full disclosure, her father was the court reporter

in this case.

Q. Oh, really?

A. Judge Fais asked me and her father asked

me if ._-- she was looking for work and if I would

employ her. She's an excellent worker. She was a

college student at the time.
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Q. So her last name is

A. Goepfort.

Q. Can you spe l l that for Ann.

A. G6o--e--p-f--o-r-t.

Q. Okay. All right. What did you do -- - this

takes us to the Supreme Court has rendered their

decision, and it says that that decision ...... this date

in the ericlosure line indicates the date of the

Supreme Court's decision, right?

A. Okay. Yeah.

Q. What did you do after that?

A. I didn't do anything.

Q. Let me back up just a second. We skipped

over oral argument briefly, although we talked about

it eailier.

Again, do I understand correctly it's your

recollection or did you have a recollection of who

did oral argument in this case?

A. I think Joe did it, but I don't really

remember.

Q. Do you remember anything about the

preparation for oral argument?

A. Not real ly . No.

Q. Would you normally have met wit^x him or
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worked with him to prepare if he's going to be doing

the argument or would that be something that he's ---

once you've made that decision, he just does it on

his own?

A. I'm sorry. Could we go off the record for

a rctinute?

(Of f txie record. )

(Signature not waived. )

And, thereupon, the deposition was

adjourned and continued in progress at approximately

2:45 p.m.
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State of Ohio SS:

County of Franklin:

I, TODD W. BARSTOW, do hereby certify that

I have read the foregoing transcript of my deposition

given on July 16, 2013; that together with the

correction page attached hereto noting changes in

form or substance, if any, it is true and correct.

1`OPD W. E;ARSTGW

I do hereby certify that the foregoing

transcript of the deposition of TODD W. BARSTOW was

submitted to the witness for reading and signing;

that after he had stated to the undersigned Notary

Public that he had read and examined his deposition,

he signed the same in my presence on the day

of f

Notary F ab^-W i c

My commission expires
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CERTIF ICATE
State of Ohio

SS
County of Knox

I, Ann P'ord, Notary Public in and for the

State of Ohio, duly commissioned and qualified,

certify that the within named TODD W. BARSTOW was by

me duly sworn to testify to the whole truth in the

cause aforesaid; that the testimony was taken down by

me in stenotypy in the presence of sai_d witness,

afterwards transcribed upon a corriputer; that the

foregoing is a true and correct transcript of the

testimony given by said witness taken at the time and

place in the foregoing caption specitied,

I certify that I am not a relative,

employee, or attorney of any of the parties hereto,

or of any attorney or counsel employed by the

parties, or financially interested in the action.

IN WITNESS WHEREOF, I have set my hand and

affixed my seal of office at Columbus, Ohio, on this

26th day of July, 2013.

A1VN FORD, Notary Public
in and for the State of Ohio
and Registered Professional
Reporter

My ssi on e xp i re s, ^ A.pr i l 18, 2016.
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO

EASTERN DIVISION

Jonathan D. Monroe,

Petitioner,

vs.

Warden, Ohio State
Penitentiary,

Respondent.

Case No.
2:07CV2':-)8-MHW-MRM

DEPOSITION OF TODD W. 33ARSTOW

VOLUME II

Thursday, October 24, 2013
2:36 o'clock p.m.
Ohio Attorney General's Office
150 East Gay Street
16th Floor
Columbus, Ohio 43215

ANN FORD
REGISTERED PROFESSIONAL REPORTER

ANDERSON REPORTING SERVICES, INC.
3242 West Henderson Road
Columbus, Ohio 43220

(614) 326-0177
FAX (614) 326-0214
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APPEARANCES:

J. ROBERT LINNEMAN, Attorney at Law
Santen & Hughes, LPA
600 Vine Street
Suite 2700
Cincinnati, Ohio 45202
(5 13)721-4450
(513)721-0109 fax
j rlca?santen-hughes . com

and

LAURENCE E. KOMP, Attorney at Law
Law Office of Laurence E. Komp
P.O. Box 1785
Manchester, Missouri 63011
(636)207-7330
(636) 20'7-7351 fax
lekomp@swbell.net

On behalf of the Petitioner.

BRENDA S. LEIKALA, Assistant Attorney General
Ohio Attorney General
Criminal Justice Section
150 East Gay Street
16th Floor
Columbus, Ohio 43215
(614)728-7055
(877)469-0567 fax
Brenda.LeikalaLOhioAttorneyGeneral.gov

On behalf of the Respondent.
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THURSDAY AFTERNOON SESSION
October 24, 2013
2:36 o'clock p.m.

STIPULATIONS

It is stipulated by and between counsel

for the respective parties herein that this

deposition of TODD W. BAKSTOW, a Witness herein,

called by the Petitioner under the statute, may be

taken at this time and reduced to writing in

stenotypy by the Notary, whose notes may thereafter

be transcribed out of the presence of the witness;

and that proof of the official character and

qualifications of the Notary is waived; that the

reading and signature of the said wi tness to the

transcript oL the deposition are expressly waived by

counsel and the witness; said deposition to have the

same force and effect as though signed by the said

witraese.
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And, thereupon, Exhibit No. 3 was

previously marked for purposes of identification.

TODD W. BARSTOW,

being by me previously duly sworn, as hereinafter

certified, deposes and says as follows:

EXAMINATION

B`? MR. LINNEMAN:

Q. So we are back on the record here today

for the deposition of Mr. Todd Barstow, and we will

resume from what was the date of that, from July 16,

2013 in the afternoon, and Mr. Barstow, I'm going

to --- - 1rou ' ve -- rather than re - swear you, rrae ' ve

acknowledged that you are still under oath from that

time.

A. Yes.

Q. And what I' m going to have Ann do is just

read back to you the queetion that we were in the

middle of when we broke last time.

A. Yes.

(Question read back.)

THE WITNESS: And I'm just reading the

112
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printed deposition so I can refresh my memory,

because to be totally honest, I don.'t remember a

whole lot of what happened that day.

MS. LEIKALA: Why don' t we take a break

and let him read the last couple of pages.

MR. LINNEMA.N: Sure. Why don't we do

that. Let's go off the record for a second.

(Off the record.)

BY MR. LINNEMAN:

Q. You go ahead, I guess.

A. My recollection on the oral argument

between Joe Edwards and myself, I know that we would

have talked abotit who was going to do what parts of

the oral argument. I don' t remember anything

specific about meeting and strategizing. i just

don't have a recollection of that. Iwoul.d imagine

that we did, so we weren't wasting time and crossing

over into things, but as I recall, we sort of broke

it down into who was going to do what parts of the

case.

Q. Now, if I remember correctly, I watched

the video, and I know you were there.

A. Yes.

Q. But I believe it's my recollection that
--------------------
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Mr. Edwards actually did the whole -- the entire

argument. I don't think -- does that sound right?

A. He may have.

Q. Okay.

A. I don't recall. I don't recall doing

anything in that case. So no.

Q. Your invoice, billing history, reflects

that you were there certainly.

A. Yes.

Q. And that' s very close to the end of the

billing history. So okay.

And do you remember what you did when the

decision -- let's say this.

Did anything happen in between the oral

argument and the issuance of the decision?

A. Not that I recall. No. Just waiting for

it. No.

Q. And then when the decision was issued, do

you remember what you did?

A. I seem to remember Joe and I talking about

the decision and what we were going to do next, and I

seem to recall a conversation with Joe about do we -W

do we -- or who does afi.ling with the United States

Supreme Court? Do we do that or do we have the Ohio
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Public Defender get involved with that, or what

exactly do we do, because I had never been in that

situation before. And my recollection is that Joe

said that the Ohio Public Defender would take care of

that. So not knowing any better, I guess, I don't

recall doing -- I think -- I seem to recall -- I

don't remember going back up to Mansfield and talking

with Jonathan about the decision. I really don't. I

don ' t have a memory of ¢: 17.a t. .

Q. Okay.

A. So that ' s kind of what happened. And at

that point, that was the end of the case for me.

Q. Okay. What about the filing of, let's

say, a motion for rehearing?

A. Reconsideration or something

Q. Okay.

A. -- - in the Ohio Supreme Court?

Q . Yes.

A. I don't remember discussing that. I. don't

know if we did or n.ot,IL ; ust don't remember it.

Q. Okay. In terms of what procedural steps

are available after that point, am :: correct --- I

mean, off the top of Tiy head, it seems to me you

could ask for -- you could ti1.e a motion for a
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A. Uh-huh.

Q. You could file a motion for

recorisideration. I don't believe either of those

were done. Do you have any recollection of that?

A. I don't believe those were done. No.

Q. Did you ---- was there a decision made for

some reason not to take either of those steos=j

A. I don't remember.

Q. Okay. But you do remember then what I

would consider just temporally, logically makes

sense, theri, just as you said, you would go file a

petition for certiorari to the U.S. Supreme Court.

A. Well, what I remember is I believe this

was the first death penalty decision that -- in a

case that I had had. So when I got the decision, I

contacted Joe. I don't remember if Isavs him at the

courthouse or called him or e-mailed him or

something, but there was contact with Joe. What do

we do next? V3hat' s our -- obviously serious case,

what's our responsibilities? What do we do next?

Something along those lines. And I'm thinking, you

know, you want to file with the U.S. Supreme Court at

some point. Joe' sposition was OPD does that, they
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take care of it. We don°t need to do anything more.

Our work here is done.

In terms of going to the U.S. Supreme

Court, I'm licensed there. I was at the time. I

don't know about Joe. I don't remember a

conversation about a rehearing, reconsideration in

the Ohio Supreme Court.

Q. Okay. And just you would have had these

all in front of you last time.

A. Sure.

Q. But there's --- can you just read off the

front what exhibit that is off the first page.

A. It's Exhibit 3, Petitioner's Exhibit 3.

Q. I don't know if that will refresh your

memory. That's your time sheet. And it looks

like -

A. Right. In "Review decision," it says --

it's an hour. At didn't take me an hour to read the

decision, but I'm assuming included in that, well, I

mean " -

Q. It might ha vTe .

A. I don't think so. I don't think it took

that long to sit down and read it . I thin..k included

in that was probably a conversation with Joe on or
------------
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about that same day, you know, What do we do now?

There's a letter to client. That would have probably

been sending a copy of the decision to Mr. Monroe so

he would have had it. So that's -- -

Q. Okay. And at that time, am I correct that

there was already an attorney from the Ohio Public

Defender who was actively representing Mr. Monroe in

post-conviction proceedings; is that correct?

A. I believe there was. I don' t--- it seems

like there was. I don. ° t specifically remer-,Lber.

Q. Okay. A1.l right. Then, again, I just

want to make sure I've got that the record is clear

on this question.

To the best of your recollection, you

didn 9 t affirmatively decide, you know, for some

reason, whether on the merits or as a matter of

strategy, not to request either reconsideration by

the Ohio Supreme Court or for a rehearing?

A. I don ° t remember a discussion on either of

those topics.

MR. LINNEMAN: Okay. That's all I have

for you.

THE WITNESS: Okay. Sorry I couidn e t have

held out longer last time.
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MR. LINNEM-PN ; No. Have you got anything?

MS. LEIKALA: Yeah. W just have a few.

THE WITNESS: Sure.

EXAMINATION

BY MS. LEIKALA:

Q. And some of these are follow-ups to what

you had testified to the last time. So if you don't

exactly remember, we'll hand you a copy of your

t r an s c. r i -r) ^^ .

A. Okay.

Q. Now, I believe on dii-ect there had been

some question about how you picked and chose what

issues to present. Just as a practical matter for

appellate cases, are you required to raise all

possible arguments?

A. Well, in a non-capital case, I would say

no. I do a ton of -- - I do a lot of those. I

don't -- I just did that today in a case I decided

that thei-e were a couple of things, in a brief I just

filed when I was talking to you, I P m not going to

pursue that. It's just not --- there's better areas.

In capital cases, I think you'd probably

be much -- that decision would be much different in

terms of what issues you would raise. I would think
---------------
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t.hat based on my experience with the cases that I've

done, that you would be much more careful about not

pursuing an issue.

Q. Well, I think -- and I'm trying to find

where it was in the transcript, I think you were

asked a question about whether you raised an argument

about whether death -;cenalty violated U.S. treaties.

Do you recall any question about that?

A. Uh-huh. Yes. I think so.

Q. And I think you said that, no, you've

never raised that. That that's --

A. I don't remember my answer. I remember

being asked the question. I don't think we raised it

in this case. So I don't remember my answer. So you

would have to --

MS. LEIKALA: Okay. Can we go off for a

second?

(Off the record.)

MR. LINNEMAN: Can the record reflect that

the witness is reviewing the transcript from the last

depos it ion.

THE WITNESS: Okay. I see the question

and the answer.
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13Y MS . LEi 1^ALA :

Q. Okay. Now, you had been asked a question

about whether there was any reason that you wouldn't

raise an international law claim, and your answer was

that you don't remember something like that, no.

So there were some issues that you didn't

raise. Do you recall why you didn't raise them?

A. No. And I'm looking through that part of

the transcript, and I was asked a series of questions

about different issues, and my answer, I think, was

pretty consistently I don't recall or don't remember

why something wasn't raised.

Q. But in normal appellate practice, is it a

requirement that you raise every possible claim that

there ever could be?

A. No. In a non-capital case you mean?

Q. In any appeal that you would do. Wouldn't

the rules for non-capital and capital be the same?

Is t:here a requirement that you raise every

conceivable claim in any brief, a lega.l- requirement?

A. Well, 1 disagree witkx you. I think

there's a ditA_erence between capital and non--capital

ca ses .

Q. Okay. But in e_i-t]^l.er case, is there an:^
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legal requiretrient that you have to raise every

conceivable claim that may possibly be an issue?

A. Well, in a non-capital case, no. I think

that's pretty clear, the IAC case law is fairly

clear. In a capital case, I think it's a much

different look that you're going to get in

ineffective assistance cases. I think that winxiowing

out issues in a capital case is not the preferred

strategy, at least that's my view now.

Q. Okay.

MR. LINNEMAN: If I can just state, I will

acknowledge this witness clearly had some expertise

in this area, but as to ultimate questions of law,

we ' l l - we ' re going to -- I p l1. just note that this

is a -- what you just asked is a-oure question of

law, I think.

BY MS. DD I KADA ;

Q. Now, some of the claims that I believe you

were asked about in the last part of the deposition

were items that I think you had responded that they

were post-conviction relief issues. Do you recall

any questioning about things like that?

A. No. I donpt remember discussing that. I

remember Mr. Linneman asking me a series of questions
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about issues that weren't raised.

Q. Well, just from an appellate pract ice T

what does the direct appeal, what types of issues are

you looking to appeal on direct appeal?

A. Well, on a direct appeal,you are sort of

stuck with what's in the record, maybe sometimes

what's not in the record, but you're stuck with

what's in the record. I:::earz, if you have a cWient

who in the classic class is the client who says,

well, I gave niy lawyer a list of seven witnesses to

call, and he didn't call any of them. And, again, I

divide the world into capital and non-capital cases.

In a non-capital case, yoix can raise an

ineffective assistance of counsel claim. I can tell

you in the 10th District Court of Appeals or in the

5th District, where I do most of my practice, it's

goirig to go nowhere. You're going to get hostility

from the court. So that's sort of the classic gap in

the record.

In a capital case, you probably would put

that in there because those cases are mach more

likely to be reviewed in the post-conviction habeas

arena, to wit, today's deposition, than your garden

variety aggravated robbery, non-capital case.
------------------
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Q. Even in capital cases, are there some

issues that yoiz just really are pretty much

foreclosed from bringing in direct appeal because

they are issues outside of the record, and taking out

the ineffective assistance because that' s kind of a

murky issue?

A. Well, if it's not an ineffective

assistance of counsel clairn, and it' s something

that 's riot in the record, you' re going to have a

difficult time doing anything with it in a direct

appeal.

Q. Okay.

A. Because I' m trying to think of some other

area.

Q. Okay. For instance, a Brady clairci, would

a Brady claim most appropriately in most

circumstances be a post-conviction issue versus a

direct appeal because it requires evidence outside of

the record?

A. Right. And I would think that, yeah, that

would be a good example because in a Brady claim, the

defense attorney may not even be aware of something

that was missing unless he or she brought that to the

cou.rt's attention and said, you know, I'm looking at
--------------------- ----------------------
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^he file, and 1fiied a mcation. -- but then it °s in

the record. You know, it would be difficult to sniff

out a Brady claim just from the record because it's

going to look okay.

Q. Okay. So i t there was -- -- I bel i c:-t;re back

on page 82 of the last deposition, you were asked the

question, it starts at page 82, line 22, "Was there a

tactical, strategic reason to avoid raising a Brady

claim?"

I believe your aiYswer was, ".^ dan't

remember any discussion about that . No. f9

Am I reading that accurate?

A. Yes . Yes, ma' am.

Q. But a Brady claim, would it be uncommon to

not raise a Brady claim in a direct appeal brief?

A. Yes, because it would be difficult to

develop that in the record.

Q. Okay. And would that same raticnaie be

for the adequacy o-L':- proportirarality review b-v the

Supreme Court, would that be an issue that could be

developed based upon the record, or would that need

evidence outside of the record?

A. Well, I mean, that P s not aoa.ng to be --

probably- r3.ot going to be something that's discussed
--------------- -----------------
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at ^.he trial court 1evei, but that's something you

could put in your brief by looking at case law

decisions from the Ohio Supreme Court about --

because there are some good dissents and some thirzgs

like that about the whole constitutionality of

whether the Supreme Court's -- are you talking about

the Supreme Court's independent review, independent

weighing?

Q. ]:'m looking at what the question was.

A. I'm sorry.

Q. It's on page 83. Yes. It is the Supreme

Court's proportionality.

A. There's some good dissents on that that

the justices have written over the years, and so

that's something you could put in in an argument to

preserve that issue. `I'o me, that's more of a legal

argument, and you could add what's in the record that

you have.

Q. But that could also be raised on

post--conviction, bringing in outside --

A. Sure.

Q. -- evidence?

A. Yeah. Yeah. I would imagine so. And,

aga_^_.:z, I don' ^^ r^.o post-co^:^^^r.Ction, capmtal or
-------------------------- - -----------------------------
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iz(Drb-capita i, so I° m not familiar with those things.

Q. But there is adifterence with issues that

are on the record, within the trial court record,

versus things that you would need oi)tside evidence

for, cor.recte

A I'^: not s^zre Iunde-^stax^d the question.

Q. `I'here' s a difference in what you can put

in your briet that is -- let me rephrase .

There are some issues that are entirely

outside of the record; is that correct, you know, ix?

any case, like aBrac1y claim or something that you

could not necessarily get from the trial court

record?

A. Sure. There can be issues. Right.

Q. Okay. And those issues you then,

therefore, could not raise on direct appeal because

they're not part of the record; is that correct?

A. No. Yeah. I think the court would not

consider them.

Q. Okay.

A. Yeah. I think you would probably get some

motion from the prosecutor to strike those portioxis

of the brief that were not based on the record.

MS. LEIKALA: I think that `s all I had.

Anderson Reporting Services, Inc. (614) 326-0177



TODD W. BARSTOW - V®I. II - October 24, 2013 128

1

2

3

4

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Let me j ust check with something real quick.

MR . LINNEl^rAN : Can we go of f t he record?

(Off the record.)

MS. LEII^^.^LA: I don't think I have

anything else.

MR. LINNEMAN: Can I do one more?

FURTHER EXAMINATION

BY MR. LINNEMAN:

Q. Do you remember seeing jury questionnaires

when you did your review of this case?

A. I don't remember if there were any or not.

Are you talking about in the record?

Q. Yeah.

A. No. I don't remember.

Q. Okay.

A. And I'm going to say my trial. -- death

penalty trial experience, I don't recall getting

those into the record. That would be -- that

contains a lot of really personal information. Are

you talking about the completed questionnaire,

questionnaires, or the one that was given to the

jurors? I guess I'm confused.

Q. Yeah. The completed ones so that a person

reviewing could see who had, you know, what the --
------------- --------------
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wl-.:^t the trial a^.torneys had before them during

voir dire.

A. I don't remember that. And I don't

remember as a trial attorney ever making an effort to

try to get those into the record. They would have to

be under seal-.

Q. And in other capital cases, do you recall

seeing jury questionnaires --

A. In other -- -

Q• --- when you did the appeal, that is?

A. I don't remember.

MR. LINNEMAN: Okay. Just they don't seem

to be in the file anywhere. I don't know who

would -- you may be right that they wouldn't be part

of the record. I just woridered if they wouldn't be

in the trial attorney's file.

MS. LEIRALA: Off the record.

(Off the record.)

THE WITNESS: I'll waive.

(Signature waived.)

And, thereupon, the deposition was

concluded at approximately 3:08 -,r^ . m.
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State of Ohio
SS:

Ooiinty of Knox

I, Ann Ford, Notary Public in and for the

State of Ohio, duly commissioned and qualified,

certify that the within named witness was by me duly

sworn to testify to the whole truth in the cause

aforesaid; that the testimony was taken down by me in

stenotypy in the presence of said witness, afterwards

transcribed upon a computer; that the foregoing is a

true and correct transcript of the testimony given by

said witness taken at the time and place in the

foregoing caption specified.

I certify that I am not a relative,

employee, or attorney of any of the parties hereto,

or of any attorney or counsel employed by the

parties, or financially interested in the action.

IN WITNESS WHEREOF, I have set my hand and

affixed my seal of office at Columbus, Ohio, on this

day of

ANN FORD, Notary Public
in and for the State of Ohio
and Registered Professional
Reporter

My Commission expires: hpri1. 18, 2016.
------------ -
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Pursuant to S.Ct.Prac.R. XX(3)(D), the State of Ohio requests that the Court correct the

record to reflect that this Court read off all three verdict fozms to the jury in the penalty phase jury

set ferth-in the t^i^rtterrinstzuetion^ tfrat-are par^ of the reo tt-forth

motion are stated in the attached memorandum in support.

Respectfully submitted,

RON O'BRIEN 0017245
P secuting Att me

STE'VEN L. TAYLOR 43876
Assistant Prosecuting A omey

and

L URA. M. RAYC 0 1197
Assistant Prosecuting Attomey
373_ South High Street - 13`h Floor
Columbus, Ohio 43215
6141462-3555

Counsel for Plaintiff

EXH^^^T^
^ ^ .lt {, ppiidGi i.uv^^," k.

'J fY '!'{"i^°f+p{°^^' .

d.9^^



1VIEMOItf1NDUM IN SUPPORT

Defendant Jonathon Monroe faced eight aggravated murder counts in the penalty phase, and

the trial transcript indicates that twenty-four verdict forms were submitted to the jury in the penalty

phase, (T.'1515), which means three verdict forms were submitted for each count.. According to the

written instructions that were submitted to the jury in the penalty phase, this Court read off all three

verdict forms, as follows:

The first verdict form as to Count I reads as follows:

"We, the Jury, having unanimously found that the aggravating
circumstances outweigh the mitigatin-g factors beyond 'a reasonable doubt, hereby,
recommend the sentence of death on Count One."

The second verdict form reads:

"We, the Jury, having reached a deadlock on whether the aggravating
circumstances outweigh the mitigating factors beyond a reasonable doubt, hereby
unanimously recommend the following life sentence on Count One (check one):

Life Imprisonment with parole eligibility after 30 full years_
Life Imprisonnient with parole eligibility after 20 full years."

The third verdict form reads:

"We,-the Jury, having unanimously`determ-ined that the aggravating
circumstances do not outweigh the nritigating factors beyond a reasonable doubt,
hereby recommend the following life sentence on Count One (check one):

Life Tmprisonment with parole eligibility after 30 full years.
Life Imprisonment with parole eligibility after 20 full years."

The verdict forms with respect to Counts II, III, IV, V, VI, VII, and VIII
are the same.

(Penalty Phase Instructions, at pp. 9-10; attached hereto)

In the trial transcript, however, it appears that this Court only read off the first and second

verdict forms and not the third verdict form. (See T. 1515) While defendant is not challenging

the third verdict form on appeal, he is challenging the second verdict form in his Ninth

Proposition of Law. The State brings the present motion to correct record so that the Ohio



Supreme Court can have a full and accurate,understanding of the three verdict forms that were

submitted to the jury.

The State believes that the trial transcript is in error and that this Court in fact read off all

.- three verdict forms for the jury. Given _the written instructions, which this Court was reading off,

it is unlikely that this Court skipped an entire paragraph of the written instructions. In addition,

neither of the parties pointed out any such onlission to the court. Since both parties would have

had their own copies of the written instructions and would have been following along as this

Court read off the written instructions, it is highly unlikely that both parties would have failed to

catch this Court ornitting an entire paragraph of the written instructions.

h^hoz.no t iuot tTIAder^llese-^U^lsta3lGee t}i^g_STaate ^<w

Court in all likelihood did read off all three verdict forms. If necessary, the Court can hold a

hearing to hear evidence on this point. This Court has the authoiity to correct the trial

transcript's error pursuant to S.Ct.Prac.R. XIX(3)(D), which provides, as follows:

(D) Correction or Modification of the Record.

If any difference arises as to whether the record truly discloses
what occurred in the trial court, the difference shall be submitted to
and settled by that court andthe record made to conform to the
truth. If anything material to either party is omitted from the record
by error or accident c3r is misstated in the record, the parties by
stipulation, or the tiial court, either before or after the record is
transmitted to the Supreme Court, or the Supreme Court, on proper
suggestion or of its own initiative, may direct that the omission or
misstatement be corrected, and if necessary that a supplemental
record be certified and transmitted. All other questions as to the
form and content of the record shall be presented to the Supreme
Court.

In light of the foregoing, the State is asking this Court to file an entry correcting the

record to reflect that the trial transcript is in error on page 1515 when it omits the oral diseussion

of the third verdict form and to reflect that all three verdict fornis in the penalty phase were read



off exactly as written in the written instructions that went back with the jury in the penalty phase.

For the above reasons, the State respectfully requests that the motion to correct the record be

granted. A proposed entry granting this motion is being proffered with this motion.

Respectfully submitted,

RON O'B:L2IEN 0017245
Prosecuting Attorney

STEVEN L. TAYLO 0043876
Assistant Prosecuting Attomey

and

)..c( \JA.',..5 a AvA. .t '-S..t CSv f)',^.^. yf f

Assistant Prosecuting Atto.rn^.efy

Counsel for Plaintiff

CERTXFI CATE OF SEI.^VICE

This is to certify that a copy of the foregoing was sent first-class U.S. Mail this day,

October 9, 2003, to Joseph Edwards, 495 South High Street, Suite 100, Columbus, Ohio 43215

and Todd Barstow, 4185 East Main Street, Columbus, Ohio 43213; Counsel for Defendant-

Appellant. -

^ . .

STEVEN L. TA R 0043876
Assistant Prosecuting Attorney

Counsel for Plaintiff



State of Ohio,

,C:(3iUitT OF COMMON PLEAS, 1N COUNTY, O
c ALLDIV^.ION4UJ6 4A 110

0

Plaintfff, . CASE N0. U 1 Cdt211 S

°vs- . E FMS

Jonathon D. Monroe,

^?F

D^f^a13t.

.flF^V•ZN^'t^.^ . 1^^

In the .first tiial, the guilt- phase of these peoccedings; you found the Defendant, Jonathon D.

Monroe, guilty of eight (8) counts of Aggravated Murd`r. The four (4) Spectfications listed below

are the aggnv ' c^ucns-tancces_y®u_ areto consider. ThA vat --hriiicdeis n# Tmtirhtatl,

Simmmons and Decania Quincy themselves are not an aggmvating circumstances, and shail not be

considevxl as such by you. You found beyond a re&sortable doubt that the State of C)hio proved the

following Specifications as to each Couna of Aggravatec3- N,turd..̂ r a,id they are as-follo`vs:

1. -S=Wrzfinn 4= - That on or about Alsril 17, 1996, the Defendant, Jonathon D.

Monroe, coinanitteci the Aggravated Murder while c6m, mittzng or attempd to conrni.t

Aggravated Burglary, and the Defendant w"̀s the principal offender in the roffmr.k.gion '

=C:) U!^ Mf the Aggmvated Murder or, if nat the principal offender, committed the Aggravated

SAurder with prior calculation and design.

2 . -'fimfion T3.vn -'I'liat on or about April 17, 1996, the Defendant, 3onmzluxi D.
ae^
.^. %`,' .. . - >c3

, comauttod the A vated Murder wbilc cc^mn^°ctyng or attempdng to

A.gg' taxated Robbery, and the Defendant svas the ci a1 off+^p^ir► g nder in the

of late Aggmvat-ed Mu.rder or, if not the pTimcqpaai offe nder, cGntnutted t^ AW;r,^

O h(iMarrder with pnQr ca1cuIation and dc*lgia,
xr

_ ...l^C • Ra_.^j-f,

... ;,'r'.:":=.lF,'•^^^+A^L'?^f;;k.

yk^.-._.^^.;^... _ .. .. ._ .... ._. .. . . .... _ . . ^ . - ^ .- .. ._ ., ,... ....-; ., . . - .. ...a. ^ . L,i^a



. 3• Sp^ -'Ihat oia or about April 17, 1 c ►96, the Def . tT Joatnthon D,

Monu^De, comxnitted the Aggiayked Afiatt&r v jiiiiee cc^mn-,iBtzrig^i pi,3. uUnuueit,

or fleeing immediately after commrst-ting or attempting to corratrdt Kidnapping, and the

Defendant was °he principal offender in the commission of the Aggravated Idierder or,,

if ntat the principal aft'eeider, commptYei tlse Aggravated Murder uitb prior calcuiatton

and design.

4.. ifi tian F= -. That the Defendant, Jotiathon D. Monroe, conuaitted ft

Aggravated Murder as psrt ofa course of conduct involving the puepose#u1 killing of or

anmpt to kill two or more pet^socis.

Now, in the second trial or secona# phase^ of th+me prciceedings, referged to as thR sentel]cing
------- - --------

it is your duty to det.ermsuie the ,. 'ate sentence for the Defendant in this case.

As you vrere told during the first voir dire of the first trial, and in the opening statements of

t^s part of the p. ` gs,, you have only tE^kt-,- (3) cEtoicey with ,-esppecct to sentencing, anddiosi:

choices are:

1. a sentence of death;

2. a life sentence with parole eligibility aftez° the ,Defendant has served a i'u1t. tb°vrty (30)

yesrs in.prison; .

3. a fi€e sentence.with parole eligibility after thc T,7efenclant has served a full twenty (20)

years in prisnna

.. .Your and one of the aftemative life -semtences will depend on

a each of you finds beyond a reasonmble doubt that the ffgi;ra-vatittg circ ces ouQVVevt

2

2
.'.F



ikk

the matigating factor(s) presented by the def°ens^e-

1̀
^^^ 4Q564A'19

^ To "OutwelW nxms to weigh >^° - more tl^t, to be naort> unpoa-mni iham nw existence of

arittgating factor(s) does not preclude or prevent the impositson of the death sentence, ifeacb of you

finds beyond a reasonable doubt that the aggravatang circomsteances in this me ouorielgh tlw
.4

niitigadmg fa5^t:ar(s).

Ul ° ly, however, it is tle awuvating circunisumees which you must find beyond a'^..

nable dOubt outwe°sgh the mitigating faetor(s) hcforr you csasi impose ehe dentls sen"e,ruc,:.

In maidng your deeis:ora; you ta+ill cozisader alI the evidence, argiunents of counsel, and all

other inf °on and - reports urhich are reic-rant to the aggravating circumstances and any

taitigating -tot(S)" -------- ----:- _-_. ------ - ----- -------------------------- -- - - -------

The nnly Counts for which you are to consider a penalty am the Aggravated 1v11u8der Counts.

The ° ty for each individual Aggravated Murder Count must_ he assessed separately. Only the

aggravatrmg rapcuzres.taixces related to each specifiC Count rnay kc considered in assessing the

penalty of that Comt.

You wen; rankKW in previous insmactions in the trial or guilt phase of this case; t1W even

tliotng[^ dme are eight (8) Counts of A S'ated Murcier, tlsey involve only two aets, spectficFttlyD

the
deaths of Travinna Skmmons and Decearla Quincy. The State of Ohio does have the right to

charge the offenses of Aggravated Murder in the alteanafive a.ud they have done so. However,

when you engVe in the weighing process, it would be improper for you to engage in a"stacUMe' =

ofthe Counts and the aggmvating circu.mstances as to the eight (8) Counts

The a.tlag es.rcumstmces Svith revpP.et to each Comi should be consi&-Cd by :you

3 _ •..>^a :

iir^:•,ars.o.,, a,^n,.. .__^.._..»._ __._ _ .._ _ .. _ . _ . .



5?

1 .

,^ - ^• i-,. )

. -;?3

eI as to eachY Count and your findings and the wei ' process you engage i» lAith TCq*Ct- ._.,.^

to each Covni should not ir,-flueme your fitkfmgs in the weit to any Otber

comt Fp'1i

N3ati ' g factot(s1 are not meant to jusssfy or excuse the crime, however, in f,air ►tess and

^.'y, they may be coasidered ksy you as they call for a pemity less than death, or d'm t;nish the

es.s of the sentence of death as a'p?tlalty.

The miti wWch you may consider in thas case am:

1. The cature and circumstxar.e of the offense;

2.°Ybc " , character, arA bzckgruund of the offender;

3. Tle- youth of6e offendcr,
------------------ ----------------------------------------------

9. Any offier fhtor(s) ah-at are seIo,;,art to tlw iscm of wt-e-tlzer the offestder s1muld be

senkmeed to death.
V

Ngtigadng must be consi&mxi colloctively eer^e.n they are weighed agehzsi dl^r.

aggmmting ciscut ° as to ewh Coznt. Mitigating facttoifsj cnay not be caiuide-re3 for any

puqxm otl= ilian rspit$gatloca. Absence of mit3gataon sttall not 13e considered by tlw jaaty as an

aggravating cka ."the Defendant bears iIn btzrd= of going forwagd with or pr7d€acl ng atty

mffigatiom

A sittgle aggmvating catcumslatx.ce is sufficieut to it a death verdict if you 36Mbeyoitd -
ikyc^

a that it outweighs all of the naitig2fing fwtors coIlecti.vely. A single miti03.t^ . _^

faaor is mifficzen# to a life verdict if you are not cxit.tAincesll teyond a remmabi-aido u1t

the aggavawW i+

ys^

®i2fVVClgi1 that nubg3ting fitGt&. If you find th£-:' z; ,..
•. '-uir--^ pr+'-i V •'i^y

4
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d^€t^rs:^^,^ ^3 ^ mitigating fa^s) to be €^f ^ ^^x^^d a^ ^ ^^ ^aa^ ^us^ r^ ^f the

a ^ &t3^ .. . . . .

You shaD senmnce the Defenf^.^ to dimita only if you u=lmogzs.ay find by pmof tqra^ad a

r.msoaaa.b3e doubt that akw aggravviag circumstances caaat°^eigh the ^u-agating factor(s)a

Oheea law pemiits tach jwor to decide for hirnseLf or he.i-elf wilc:ti= orc o*more aaiLa;O^z

ficums exist, and just %hat diose fctm we. A8.ti"tgh the jury, as a Ailok, can and should s3asc.i^

^ manem ffic decision ^lq rmha4 re^dan.ts as a niitagaaeg facecerin this case is om Which tis^ law

^eaves to each intfia^^ jucor.

Oace you bave MWW VCRW iaxiiv-idual docLiom abcau what metigadng fv-lo-ls) exist in

this cne, y^ wx¢ tx* is to wrigh the mitigating fwtoqs) that you f^ against the ^^av-adn

fivm(s) baycad a ' doubt-

It is up to de jury, in its ^^n in^#eat weigiung FDcess to ck^ or asR^ vhw v,=gbi

is to be gh= io any mitigitir3g faetor mesmted tsy the defense. It imd° giv-, it no w-eight a A if it

considers the evidenm Dom-ni-dgWnrl.

On the coih= h=L as st3ted ' k.efore. any ^ mtig•^g famoa-, standing alone, may I)s,-

suffidmi to suppcgt a senterce of life a.niprzsmn-e-nt dqxixfirag on the weight each jur<w

in^^Ily or c*il^vely gives Lbal piece of ^.^'s43eces

Re=mablc doubt i^ p-esent -%bm afkT you have c=ftlfly ccsamda-ef aM wmpwcd s11 t^

MdClUM, YGU COM&K Say YOU are firmly son-vinced d= the aggravauLg circumstances out.wcigh Jh--

mifigafing fa=r(s)^ Reasmaablc doubt is a amabt ''*-^ upon reason and r 3

5
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3 "

kmamMe &ubt is na nx= posstbie dmbt be== eventN'C9g TrjBd.ed to h=R".I; BffS@$S or

(a° 40564602
00 momi evi&we is apLn w sm^^ pcm°hk or emgmay &ubL Fmf b.-3wd a

^ ^ &ubt is pmf of sw& characcr t3ist an ®rdznary yaewn would be vvilliug ta xety and aa

vpoxt it in the nxm ° t of hislber osan affairs.

1 rearum #hat &xm of tkee °s^6cm €hso I am giving, you wm given in the fi= pbme,

however. ym shrRm aLgD use dx= ixLstcarxs ow to e:raluuft te vmPence m the smoM phistof this

cam

E' is afl t^ sesumony ^^bks iFrsduced at the f'xse ui.a8 w1nch .is mkvaut to r^

Mgavatimg cs anci/or rn.it.igae•ag &,.°tals). EvWcnm is aLso testimmy rectivdcl fm

the wh=sxs atd nov exhibiis adm°atted

::.titpulalei to or -*hich are apeed to by coun^i in cliaLer lu-ming a= dso evidcnce.

Evkimm may° be durw or eirc tial, or br& Uked cyidenm is tesfinioW given by a

%vitxm who has smn a r hmxi ffic fscc.s ttr which hdsbe testifies. Ac includes exhih-ots xklitwd ir;to

!% . evideme c^a€sg #^'aai.
-

Evidmm may also bx ua.!;,' to pmv^ a fact by. an .Tli..̂ ; is tef•erred to as cYtc.-umstzntw

! ^^. ^^^-^^^T^^`^^ ^'0. r'1.^'^,.^. 1`. ^L^ ^'i^l ^k [rra.+.} ^f Ull^i1:^ AYL7.nA6.•w,fiS''^ ^^.$ Y($s^
]l' ,

ilifer 83d= rcasonabi,- E-icft or ccoe`ilass®k2S_

T}^ suffmiency of C1fcL.r,:.--,xanti-aI to prmm afivA depmfls UA1 wheffier .and

. . .4..+sWntm Smst kab ixs fi-am fact f.sa.:ts pw-vod by zea1 or.&m? c%ric$c= tq:1hefr4 or-AL-is

be ^ If &^^^srE= trt t^ w-is^ is^^ ^ ^ you PrDs^ =d xs R^;,

smigid tobe promcd iSstr[g: g cnmgh i0 magp _. a ^'^pToof _1eyand '

°y 3

3r.

.^ .

6
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d=M-nMW et^re is gJ^f^(:iMt Ou ti^ othox hat4 if that =nection is so wmk &d you
,^N say tha.t ° --c fict or fz:ts -scaazght to be ^^e been pm-v= $ey,nd & reimiwb^e

drkeubL fl= t^ ^^^smdat is himfncient_

Whcre dw c%idetwe is b.vb dirw aW cba , the combimtisrn of the two must

^v^^ WdfOT s4pmt y-our finding beyond a reasc^k doa as

Tea Aaxfm or to make an a.raferenc4, iss to r^ a k- canclusi€yri of fiia va3lich you

may9 bti are wt required to niake, from otFcr £ac¢s w1aicb )mi fi-nd have been establisbed by ^ued

mdeme, Whcd= an uxf^e is siade tr-vs emyeEy with ym '^ou rnay not make at infmr-me

fiwm bta vosi raay draw tnN^e dm me =&emm fi-om the ^ fam or

circunistIML-

^ ^ 'dt= does not include Lhe %rsficwacw or cp=4 stmements or closing arguments of

c-Dv=L 117#-- openving -v ; ^^ and ^los'tng myun-e-Tat.s of counsel are dmgned to assist yw., they

am not w w

StWxmews or answen that -o- :d :strk$cen by the Coaat or which you vmve i nstructod to

dLwqWd we ax€^ evidmm and m= kN --d as dwugh you nca vr heard then

You must not speculaxe as ts3 w^y the C€awt . an objection to mV qu^^aa or whi2

the answer to dsw q aniigks.t have , beem l''ou- must not dmw a ny inferenm or speculate on &P,

uuh of or any su&gesfian an.:l. 'ed in a quesicn that was m arxswere(i

You we d^-- sole jodge. -,f dke fx;ts^ &-- m, xibilety of w°iux^sses and dx x.^--,ht of t^

^^^^

As jurors, you have the szsk- and exclusive duty to &ci& tlzw "bi1i'ty of *`a

G ^y

ai
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J tcstffied in diis, case, W_hich sirq.gy mea,js d_ej ej is you who must decide wbeLher to tetieve or

&heiieve any pardcular 'witwss_ In ^ ^^ou-r ^^^^^^^^^^ wa^ply dtt U"as of

trut^dizlnms vilhich you apply in your daily fives. -I'hcset•e-Asinchtds.-t^ie apx^^=of =h%vitaess .

on the -stand, his or hff mawier of tesufyingg the xeasonableaz^s of the tesdmzty; the ppooxtaanity $e

or she had. e.3 sm- bear and knova° cM things cnnczniing^^A:a'sch he or she testifi4- his or ix-v =,-d.aa%K,y

of menwr);&nlaa,^ss eT lack of it: intelligence, istt.emst and b'sas, if zrsy; togetFser with all ffic facts

md Circ,a^^^mcs. swroanding the testernoray. lA.ppiyassg, taese tesu0 you w-W assign to t$c

t^fimoM of each wiwess sisrh :w^lght as e•ou d=n p€oper. You are not eeqtircd to Wieve tfie

waimali., : ='any vviwss sinip1y v^xaas.c it was given under oata. 'Y'cst4 may believe or €isbelieve aB1

or any part of the tesfinmy of any %m°`ness. It is yotr province to de-termine what testimony i s

- ------------ --------------------------------------------------------------------------------------------------------- - ----------------- - -----------------------------worthy of bLeLitf and what tes=ox)° is not wczthy of belief.

'fou shoWd mt droide any Lwxe of fact mere1y on the basis caft.he number of witrwsses who

testify. Rather:,. the anal test in judga^^ ^-,i^..e s,hcadd be t!ie force and wcaght of the evideoxy

mgudless of tin iumber of w7tneesses. who tetify. The testimony of one wittess^ ifbelievei by

yott, is sufficient to Mv^ any f^m Also. di ies in a xvitr^.s testimony or between iai.sAxt

testimony- and timt of atuxse if dwm are anv. does not necessuily romn tbw you should da`sbv^^

the wita=ss, as people commonly fcarg.-t fwts .r rmfflea tf^ aToceous.ty after the passve of

dm,^, You are- =uinly 4wam of the f^ct thd two jxa^ IAIMD^ are vntnesses to an imidM may

o^ --= or L-cw it ' y. In ccsnsi&-tin^ a dis^°y of any Aitaies!e testimony, you sha3^d

=ifci^ whcd= swh ° -y concems an importtat fact or a trivW orte.

If you conclude ^t a,%itxass las wi1My 3ie1 in ha&4= testitrrony, you would tI-en have

8
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the right to reject aIl of the testimony tuiles..;, fman A of the r,vidence, you believe tla ttx

^babiI;ty of ^^v^ the test^ony m other ^tic.ulm. 410564805
^^

It is your duty to weigh ttie evidwnar, to decide all of Lk di,qsu:rd questions of Esct, to app1y

the instructions of 6aw of the Court to your findirip and to render your verdict y

fta fulfilling your duty, yopsr eff®rts muat be to arive at a just vesxii.ct Con,,E,c"ez all t^d

evidence and hiaIae your ffiid°ang.` with °tnteitiger,ce and ianpartiaiity, a. wiehoeat bias, vylnpathy or

prejudice, so that the State of Ohio and the Defcrxiant vvill feel that their case was fairly and

i. y tried.

If, during the course of the trial-or this phase of the case, the Court said or did 2tyyffimg

which you consider an indication of the Court's vicw on the facts, you are insww-ted to di-vegard it.
-------------------

The Judge must be " ° aaad I sincerely desire to be imisartial presiding over tlxis a^d a:verjr

othcr tial before a: jwy oT vwrtvhnut one.

I vi} now read the verdict fosnis. You are.not ta piwe any erttphasis on the order in which

I read the ferms. You will note that the wording ..recanurazerd" is med in the veaxicct fcs-rns. You

ase not to construe the use of thai wnrd to, in any way, dhTLi.nitsh your sense of responsBbbHlity in &is,

You ^srill Iave twenty-fotu (24) verrlict forrxts. As in the trW stage. your verdict 'an 'this gage

miNt be unanimous. twelve (I2) of you must agree on the appr€>priate verdict. The first verdict

form as to Comt I reads as follows:

"We, the Jury, having usty fonnd tbat -die aggra cir, • unsbux=
autwr-sgh tle_ mitigning Ewtoas beyond a reasonable douK hmx-.$:y rwonWaZctad the se itz-am of
death on Cotffit One.='

9
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Ihe second verdict form reads:
4®S64B36

"We, the Jtmy, havlrg reached a ciead<4cat;It on whe61ns;r tlhe ag&T.p ° ciectm-ttm: es
ao.meig:h the mitigafing factors beyond a masonable doubt, 6ercby unanimously recornmcnd the
olloving life on Count Cw (che^.k om):-czaXmce

Life Imprisonsnent with parole eligibility afl,er 30 full years.
Life Irnprisannent %zth parole efigibility after 20 full yeaas.`°

The third ves-dict form reads:

"We, the Jury, having unamimous,y detennincd that the aggzavating cinccun do -kot
outweigh the mitigating factors beyond a reasonable doubt, heretsy recommend the following life
smtence on Count One (check one):

Life imptj5onment tivi.ly pawlc clev-ibiliry aft- 30 fiait ym^.
Life Itnprisonmcnr with.paPole elitdbility after 20 full yeaFs.°"

`dhe vendict forms with rey-pect to Counts li, DII, IV, V, Vl, VIL and VIII are -,he

sa-rue.

As sUacd Iy, befom you can sign the verdict fortn Neco ing the snterr-e of

death, you must be unanimous . in your . verdict that the State of Jhio has proved beyoW a

tewaimble doutv, that the sggiavatirfg circx s) iri this c= Qutveigh the mitigating f^.icWor(s)

z ted by the defmst--

If, howe,ier, after due and fair cousid.exation you r.,annot macl;s unmimity on the verdict fvrm

,wdicL

caUing for ffic , "an of death, you must tlaen cansicl.:s the reonra,n=4ahoU of life

impfiso t v,rifhoud. -paoie eligihility intil a period of thirty (30) fiil1 years and/or life

impnsonment writhoan gxrole eligibillty until a pericct of twenty (20) M years. With rosiu; -^t to

eidxr of dwse two (2) ah=nafive life sentence rrecomzncadafions^ you must be unanimous. yoen

10
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riot required to unanimow51;• f '.be* tl'^e ^; &it^d ^^e t^c aggrsv^g
i+ -i /

r^:uxnstances outweigh tlt mitipting fa :, y bef= cnmsidaing c►nc of the life: ^eii^2er^^

a!#cnmaiives. You shoukl proceed to cams&r and chx:cy r om of t.ttt: life- serrt:uuce uR=xxuAiwes if s,zy

one or more Gf you conclude .lw the swe has failed to ptove beyond a rt-imnable doubt thm the

agrygravatusg circumstances ozmeigh the roitigatirsl; I•^tors One juror may Mr°ent a clr-.rda i.ama!Ity

&teminafion by fuxlio.g tlw the aggravatixxg Gi.-caxmstm',ces do riOt auM°eigh t.he naatigeing f.mdors.

You cn.tist be uronimous on ont of the life'sesatenm alte,tna:Cives Ipefoxe you can avnder t.liat

,,ie-rdnct to ffie couti. If you cannot unaaz'sraaus1y agree on asp.ecift life sx;nt.eraw. youY will then

inform the cowt by wiritten note qhat you are ursable to reea&-r asuttt-ncing ver3.%ct.

Yow ixzitial c.onc3un upon entering the jury room is xmpostarEt It is rsc.xt wise arsun--di$iely to

CX;stVSS. a &L'^rrt to imist upon a ce3tain verd,:ct, beaauze'if your sc:rsse of pride is xuic)tserl

you rnay lesitae txo-,laW your position even if you later cieA ide your are wnatag.

t+^-itia cke auwther. r.omsrder eacta otli-ea's views =ad delaberaze with the abjestxve of

fracling an ag^mTt=,a3 if you can do so m411thout di5"-tL,-V your individuad jtLdplmlt Et;x:tt of y03

must decaclC• this c^.5e fexr yOursetf trut. yo,' should do only afler a discussion and cartsi n of

the case with your fellow jurm. Do not hesitate to change an opinion if c.onvimcd that it is wr®ng.

However, you sMuicl no& suaxcnden honest sc,nvic°tioas in order io be congenial or to reach a veriffict

solely taecause, of the opinion of rlie otler jiloas. Rvfm you can reconsxnmd a vcrdiLt, }°ou mag

usly agree on your vecdact.

ymr rctirc t.O the jury rcxam, yau -shoul.cl select a fcrefaeson- The foreperson will beWben

^ ^..

responsible for the oclaitts and the verdict forr¢a.^ and return tlhem to the courtrown. 'Ihe foreper-Rom
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IN THE COURT OF COMMON PLEAS OF FRANKLIN COUNTY, OHIO

CRIMINAL DIVISION

STATE OF OHIO,

P",AINT.I1 F,

VS. CASE NO. S1CR-2118

JONATHON D. MONROE, . r...>
t.:-• y ;l

DEFENDANT .
^.- ^- - .

TRANSCRIPT OF PROCEEDINGS .._ ^

VOLTJFIE VI

APPEARANCES:

THE H®NORA.BLERONALD O'BRIEN, PROSECUTING ATTORNEY,
FRANKLIN COUNTY, OHIO,

BY MR. JAMES L. LOWE AND MS. SHERYL PRICHARD,
ASSISTANT PROSECUTING ATTORNEYS,

ON BEHALF OF THE PLAINTIFF, STATE OF OHIO.

MESSRS. RONALD B. JANES AND BRIAN J. RIGG,
ATTORNEYS AT LAW,

ON BEHALF OF THE DEFENDANT, JONATHON D. MONROE.

Official Court Reporters
Hall of Justice Franklin County

Columbus, Ohio 43215 (614) 462-5326
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. YOU WILL HAVE TWENTY-FOUR VERDICT FORMS. AS IN

THE TRIAL STAGE, YOUR VERDICT IN THIS STAGE MUST BE

UNANIMOUS. ALL TWELVE OF YOU MUST AGREE ON THE APPROPRIATE

VERDICT.

THE FIRST VERDICT FORM AS TO COUNT ONE READS AS

FOLLOWS:

WE, THE JURY, HAVING UNANIMOUSLY FOUND THAT THE

AGGRAVATING-CIRCUMSTANCES DUTWEIGI3 THE MITYGATING.FACTORS

BEYOND A REASONABLE DOUBT, HEREBY RECOMMEND THE SENTENCE OF

DEATH ON COUNT ONE.

1'HE 6ECUNI7 VERDICT FORM READS:

WE, THE JURY, HAVING REACHED A DEADLOCK ON

WHETHER OR NOT THE AGGRAVATING CIRCUMSTANCES OUTWEIGH THE

MITIGATING FACTORS BEYOND A REASONABLE DOUBT, HEREBY

UNANIMOUSLY RECOMMEND THE FOLLOWING LIFE SENTENCE ON COUNT

ONE (CHECK ONE);

LZFE IMPRISONMENT WITH PAROLE ELIGIBILITY

AFTER 30 FULL YEARS.

-- - LIFE IMPRISONMENT WITH PAROLE ELIGIBILITY

AFTER 20 FULL YEARS.

'.;^HE: VERDICT FORMS WITH RESPECT TO COU7VTS TWO,

THREE, FOUR, FIVE, SIX, SEVEN AND EIGHT ARE THE SAME.

AS STATED PREVIOUSLY, BEFORE YOU CAN STGN THE

" VERDICT FROM.RECOMMENDING:THE SENTENCE OF DEATH, YOU MUST

BE UNANIMOUS IN YOUR VERDICT THAT THE STATE OF OHIO HAS

Official Court Reporters
Hall of Justice Franklin Caiinty

Columbus, Ohio 43215 (614) 462-5326



IN THE SUPREME COURT OF OHIO
2003

STATE OF OHIO,

Plaintiff-Appellee,

Case No. 02-2241

-vs- On Appeal from the
Franklin County Court
of Common. Pleas

JONATHON D. MONROE,
Common Pleas Case

Defendant-Appellant. No. 01 CR-04-2118

DEATH PENALTY CASE

MOTION OF PLAINTIFF-APPELLEE TO SUPPLEMENT THE RECORD

RON O'BRIEN 0017245
Franklin County Prosecuting Attorney
373 South High Street,_ 14fl' Floor
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Fax: 614-462-6103

and
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495 South High Street, Suite 100
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Ph.one: 614-224-8166
Fax: 614-224-8340

and

TODD W. BARSTOW 0055834
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Phone: 614-338-1800
Fax: 614-338-2247

COUNSEL FOR DEFENDANT-
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MOTION OF PLAZNTIFF-APPELLEE TO SUPPLEMENT THE RECORD

Defendant Jonathon Monroe faced eight aggravated murder counts in the penalty

phase, and the trial transcript indicates that twenty-four verdict forms were submitted to

the jury in the penalty phase, (T. 1515), which means three verdict forms were submitted

for each count. According to the written instructions that were submitted to the jury in

the penalty phase, the trial court read off all three verdict forms. In the trial transcript,

however, it appears that the trial court only read off the first and second verdict forms and

not the third verdict form. (See T. 1515) While defendant is not challenging the third

vei-dict form on appeal, he is challenging the second verdict fozzn in his Ninth Proposition

On October 9, 2003, the State filed a motion to correct the record in the tiial court

to address the omission in the trial transcript. On October 31, 2003, the trial court

granted the State's unopposed motion pursuant to the following entry:

ENTRY GRANTING STATE'S MOTION TO
CORRF-+C7E' THE I2.ECOR.1.?

Pursuant to S,Ct.Prac.R. XIX(3)(D), and for the
reasons set forth by the State's nzotion filed on October 9,

2003, the Court hereby GRANTS the State's motion to
correct the record. The Court finds that the trial transcript is
in en•or on page 1515 when it omits this Court's oral
discussion of the third verdict form, and this Court further
finds that all three verdict forms in the penalty phase were
read off exactly as written in the written instructions that
went back with tfie jury in the penalty phase.

(See Entry, attached)

In light of the trial court's October 315t entry, the State requests that the appellate

record be supplemented in this Court with the following matters from the trial court: (1)

the State's October 9th motion to conect record; and (2) the trial court's October 315`



entry granting said motion. Supplementation of the record will ensure that, when this

Court addresses defendant's Ninth Proposition of Law, this Court will have a full and

accurate understanding of the three verdict foi7ns that were submitted to the jury.

Respectfully submitted,

RON O'BRIEN 0017245
Fra klin Count. Prosecuting Attomey

STEVEN t. TA` . LO 0043876
(Counsel of Record)

Ass't nt Prosec g ttorney

URA M. RAYCE b071197

Counsel for Plaintiff-Appellee

CERTIFICATE OF SERVICE

This is to certify that a copy of the foregoing was sent by regular U.S. Mail on

this day of E) V, 2003, to W. Joseph Edwards, Esq., 495 South High

Street, Suite 100, Columbus, Ohio 43215, and to Todd W. Barstbw, Esq., 4185 East

Main Street, Columbus, Ohio 43213, Counsel for Defendant-Appellant.

"-W

STE'^'EN L. TA.Y 1;: 0043$76
Assistant Prosucutir g ,kttomey

Counsel for Plaintiff-Appellee
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IN TIM COURT OF COMMON PLEAS, FRANKLIN COUNTY, OMO
CRIMINAL D.IV'ISTON

STATE OF OMO,

Plaintiff,

-vs- Case No. O1CP.-211 8

JOiNATRON MONROE, JUL.PCF F.AIS

Defendant.

ENTRY GRANTING STATE'S MOTION TO CORRECT THE RECORD

Pursuant to S.Ct.Prac.R. xLX(3)(D), and for the reasons set forth by the State's motion filed

on October 9, 2003, the Court hereby GRANTS the State's motion to correct the record. The Court

finds that the trial transcript is in error on page 15I5 when it omits this Court's oral discussion of-------- --.-^-.-'

the third verdict form, and this Court further finds that aIl three verdict forms in the penalty phase

were read off exactly as written in the written instructions that went back with the jury in the

penalty phase.
.1^7

^.^
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.._t _ s - o

JUDGE DAVID W. FAIS
Franklin County Court of Common Pleas

^



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

W. JOSEPI-1'm®YY/'1RDa.^ - J&m'y 15,2013 1

IN THE UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF OHIO

WESTERN DIVISION AT DAYTON

Jonathan D. Monroe,

Petitioner,

vs.

Warden, Ohio State
Penitentiary,

Respondent.

Case No.
2:07CV258-MHW-MRM

DEPOSITION OF W. JOSEPH EDWARDS

Mon.day, July 15, 2013

1:04 o°Clock p.m.

Ohio Attorney General°s Office
150 East Gay Street
16th Floor
Columbus, Ohio 43215

ANN FORD
REGISTERED PROFESSIONAL REPOR`I'ER

ANDERSON REPORTING SERVICES, INC.
3242 West Henderson Road
Columbus, Ohio 43220

(614) 326-0177
FAX (614) 326-0214

Anderson Reporting Services, Inc. (614) 326
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APPEARAI`:TCES ;

J. ROBERT LINNEMAI.`3, Attorney at Law
Santen & Hughes, LPA
600 Vine Street
Suite 2700
Cincinnati, Ohio 45202
(513) 721-4450
j rlgsanten-hughes . oom

and

LAURENCE E. KOMP, Attorney at Law
Law Office of Laurence E. Komp
P.O. Box 1785
Marichester, Missouri 63011
(636) 207--7330
lekomp@swbell.net

On behalf of the Petitioner.

BRENDA S. LEIKALA, Assistant Attorney General
Ohio Attorney General
Criminal Justice Section.
150 East Gay Street
16th Floor
Columbus, Ohio 43215
Drenda.Leikala@OhioAttorneyGeneral.gov

On behalf of the Respondent.

Anderson Reporting Services, Inc. (614) 326-0177
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MONDAY AFTERNOON SESSION
July 15, 2013
1:04 o'clock p.m.

STIPULATIONS

It is stipulated by and between counsel

for the respective parties herein that this

deposition of W. JOSEPH EDWARDS, a Witness herein,

called by the Petitioner under the statute, may be

taken at this time and reduced to writing in

stenotypy by the Notary, whose notes may thereafter

be transcribed out of the presence of the witness;

and that proof of the official character and

qualifications of the Notary is waived; that the

reading and signature of the said witness to the

transcript of the deposition are expressly waived by

counsel and the witness; said deposition to have the

same force and effect as though signed by the said

witness.

Anderson Reporting Services, Inc. (614) 326-0177
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1 N D E x

WITNESS

W. JOSEPH EDWARDS

Examination
(By Mr. L i nne. m an)

Examination
(By Ms. Leikala,)

EXHIBITS

Petitioner Exhibit No. 1
(Motion, Entry and Certification for
Appointed Counsel Fees for Mr. Edwards)

Petitioner Exhibit No. 2
(Case Information)

Petitioner Exhibit No. 3
(Motion, Entry and Certification for
Appointed Counsel Fees for Mr. Barstow)

Petitioner Exhibit No. 4
(Newspaper Article)

Petitioner Exhibit No. 5
(Handwritten Notes)

Petitioner Exhibit No. 6
(Criminal Rules)

Petitioner Exhibit No. 7
(Letter to Mr. Monroe from
Mr. Edwards dated 1-2-03)

Petitioner Exhibit No. 8
(Handwritten Letter to Mr. Edwards
from Mr. Monroe)

PIAG.E

8

125

MARKED

8

8

8

8

8

8

8

8

Anderson Reporting Services, Inc. (614) 326-0177
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I N L E X

EXHIBITS

Petitioner Exhibit No. 9
(Handwritten Letter to Mr. Edwards
from Mr. Monroe)

Petitioner Exhibit No. 10
(Letter to Mr. Barstow from
Mr. Edwards dated 3-7-03 )

MARKED

8

8

Petitioner Exhibit No. 11 8
(Letter to Ms. Berry from Mr. Edwards
dated 3-25--03)

Petitioner Exhibit No. 12 8
(Letter to Mr. Barstow from Mr. Edwards
dated 6-19-03)

Petitioner Exhibit No. 13 8
(Letter to Mr. Edwards from Mr. Barstow
dated 7-10-03)

Petitioner Exhibit No. 14 8
(Letter to Mr. Monroe from Mr. Edwards
dated 7-21-03)

Petitioner Exhibit No. 15 8
(Telecopier Transmittal Sheet
dated 7-11--03)
(Retained by Mr. Linneman)

Petitioner Exhibit No. 16 8
(Telecopier Transmittal Sheet dated 7-15 --03
with attachment)

Petitioner Exhibit No. 17 8
(Entry in State of Ohio vs.
Jonathan D. Monroe)
(Retained by Mr. Linneman)

Petitioner Exhibit No. 18 8
(Letter to Mr. Monroe from Mr. Edwards
dated 5-2--05)

5

Anderson Reporting Services, inc. (614) 326-0177
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T N D E X

EXHIBITS MARKED

Petitioner Exhibit No. 19 8
(Motion for Stay of Execution)

Petitioner Exhibit No. 20
(Motion to Extend Time to File the Record)

Petitioner Exhibit No. 21
(Instructions to Clerk)

Petitioner Exhibit No. 22
(Certification of Record)

Petitioraer Exhibit No. 23
(State°s Motion to Correct the Record)

Petitioner Exhibit No. 24
(Entry)
(Retained by Mr. Linneman)

Petitioner Exhibit No. 25
(Motion of Plaintiff-Appellee to
Supplement the Record)

Petitioner Exhibit No. 26
(Letter to Mr. Edwards from Ms. Nash
dated 4-1-03)
(Retained by Mr. Linneman)

Petitioner Exhibit No. 27
(Notice of Additional Authorities)

Petitioner Exhibit No. 28
(Handwritten Note)

Petitioner Exhibit No. 29
(Entry)

8

8

8

8

8

8

8

8

28

41

Anderson Reporting Services, Inc. (614) 326-0177
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P R O C E E D 1: N G S

MR. LINNEMAN: We"re on the record right

now to memorialize that counsel for the defendant

have produced today two binders. One of them is

black and has a sa.lmon.--colored cover on it labeled

Jonathan Monroe. It has what appear to be entirely

duplicative documents, crime scene photographs, but

these are materials that we believe may have migrated

at some point from trial ceunsel9s file into the

habeas file, and for that reason, we are making them

available today because we missed them at an earlier

production of documents.

The seeond binder is much thicker. It is

a white binder and it, in the same large font, is

labeled Jenatha.n Mrariroe Discovery. It has a blue

cover, and it also contains some handwritten notes on

Post-its, so we are making those available today to

the Attorney General.

Anything to add?

MS. LEIKALA: No. Nothing.

Anderson Reporting Services, Inc. (614) 326-0177
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And thereupon, Petitioner Exhibit Nos. 1

through 27 were premarked for purposes of

identification.

W. JOSEPH EDWARDS,

being by me first duly sworn, as hereinafter

certified, deposes and says as follows:

EXAMINATION

BY MR. LINNEMAN:

Q. Mr. Edwards, my name is Rob Linneman. I

represent Jonathan Monroe in this federal habeas

case. My co-counsel Larry Komp is seated next to me.

First, thanks very much for your time and your

appearance today. I want to tell you up front that

Mr. Komp and I both respect very much the work you

do. We're very glad there are people like you

dedicated to this kind of work and that are out there

doing it in the trenches.

A. Thank you. I wanted to apologize for

being an hour late. I don't like to do that. I

apologize very much, but I was in court. Again, I

apologize.

Q. Not a problem. Thank you for your time.

Anderson Reporting Services, Inc. (614) 326-0177
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-------- -------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------

A. Sure.

Q. Okay. So can you tell me -- state your

name for the record.

A. Sure. It's W. Joseph Edwards.

Q. And tell me your current business address.

A. Current business address is 341 South

Third Street, Suite 200, Columbus, Ohio, 43215.

Q. Little bit about your background. Where

did you go to undergrad?

A. I went to undergrad at Thiel, T-h-i--e--1,

College, which is located in Greenville,

Pennsylvania, and I attended Thiel College in 1977 to

1981. And I graduated with two degrees, one in

chemistry and one in philosophy.

Q. And where did you go to law school?

A. I went to law school at the University of

Dayton in Dayton, Ohio. Began law school in 1982 and

completed law school in, I believe it would have been

May of 1985.

Q. Okay. What are your current bar

admissions? You're licensed in the State of Ohio?

A. Yes. I am licensed in the State of Ohio,

and then I'm also licensed in the Northern and

Southern Districts of Ohio as well as the

9

Anderson Reporting Services, Inc. (614) 326-0177
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W. JOSEPH EDWARDS - July 15, 2013 lo

Sixth Circuit, U.S. Court of Appeals for the

Sixth Circuit.

Q. The Northern and Southern Districts. You

mean Federal District Court?

A. Yes, sir.

Q. Okay. Are your bar admissions al.l in good

standing?

A. `^.'es, sir.

Q. Okay. Have you ever had any suspensions

or any disciplinary proceedings since you've been

licensed?

A. I've never been suspended. I've never had

like an official grievance filed against me. But

over the years, I've had grievances filed by the

clients over the years, but nothing resulted in like

an official complaint being filed. They have all

been dismissed.

Q. So you've had clients who have submitted

grievances, all of which have been found to be

without merit then?

A. Correct. Yes.

Q. You've never had a discipline inquiry by

the body themselves, by either a local bar

association or by the State Bar?

Anderson Reporting Servlces, Inc. (614) 326-0177
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W. JOSEPH EDWARDS - July 15, 2013 11

A. Well, I don't want to be nit-picky here,

but when a client files a grievance with the bar

association or with the disciplinary council for the

Supreme Court, you do get letters from them.

Q. Okay.

A. Okay. But I've never had like an actual

complaint filed against me. I've had grievances, but

not complaints. Grievances are merely allegations by

clients, but either the Columbus Bar or the Ohio

Supreme Court have never found those meritorious to

actually file a complaint.

Q. I see. Okay. Great. Thank you for that

clarification.

A. No problem.

Q. Okay. And you are death penalty

certified, I take it?

A. You know what, currently I am not. At the

time, obviously, I did Mr. Monroe's appeal, I was.

I'm hoping to get recertified this fall, which would

be the fall of 2013.

Q. Okay. So when was -- when did you

originally obtain that certification, if you

remeMberry

A. Well, I entered private practice on

Anderson Reporting Services, inc. (614) 326-0177
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October 1, 1990, so I probably, if niy memory serves

correctly, I probably attended a seminar in November

of 1990, so I was certified right after entering

private practice, and I maintained that certification

up until approximately two years ago and it lapsed.

And now I'm --- I'll attempt to get recertified, which

T'm hopeful itPs not any problem.

Q. What did you do right out of law school?

It sounds like you were in private practice beginning

Yes. In 19 -- I graduated from law

school -- that°s right --- I graduated in 1985, then I

passed the Ohio Bar Exam in November of 185, so my

first almost three years out, I worked for the then

Attorney General Anthony J. Celebrezze, so I was an

Assistant Attorney General for the State of Ohio, and

I was assigned to the Federal Litigation Section, so

I worked at that job for approximately three years.

And then in 1988, January of 1988, I

became an assistant county prosecutor with the then

Franklin County Prosecutor S. Michael Miller. I

worked as an assistant prosecutor for two years,

until October of 1990, when I entered into the

private practice of law.

Anderson Reporting Services, Inc. (614) 326-0177
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Q. Okay.

A. You know what, is it possible -- I hate to

ask this -- can I get something to drink?

Nonalcoholic, of course. I'll leave that to the

Attorney General's discretion.

MR. LINNEMAN: Why don't we go off the

record.

(Off the record.)

BY MR. LINNEMAN:

Q. I'm going to hand the witness exhibits

which have been marked as Exhibits 1, 2 and 3, and

they are respectively, I believe, Mr. Edwards' Motion

for Approval of Payment of Appointed Counsel; the

second one is just a copy of the case information

sheet from the Monroe case before the Ohio Supreme

Court; and the third one is Mr. Barstow's time

records.

So, first of all, let's start with

Exhibit 1, Mr. Edwards, do you recall filling out and

signing this and filing it with the court?

A. I can identify this as my bill, but if

you're asking me do I specifically remember like

walking this up to the Supreme Court and filing it, A.

don't really remember that.

Anderson Reporting Services, Inc. (614) 326-0177
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Q Q. Just --- --

A. But I can identify that this is, in fact,

14

my bill.

Q. Okay. Great.

A. Yes.

Q. And now, let's see. What is the way you

would ordinarily handle your time keeping and your

billing in a case like this? And the reason I ask is

that this is an interim bill, but it apparently --

you see the termination date on the front sheet says

"Interim bill," but it is also the only one that I

found.

A. Yes.

Q. So do you know why that would be, why you

did not send a bill for additional time?

A. I think -- here's what I think happens in

these cases. I think the maximum that we can bill is

this, in my opinion, a ridiculously low amount of

$5, 000.

Q. I agree.

A. Again, I'm not suggesting $5,000 is not a

lot of money, but I think to do an appeal on a death

penalty case, I think that's a low amount of money.

So normally what I would do is I would just do the
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work, and then when -- like, I think I probably did

this bill, like, say after the brief was filed, and I

realized that was going to be probably 80 to

90 percent of my work, so I just said, well, look, if

I spend all this time doing this brief, I need to get

paid, so I just submit a bill. And, you know, I

probably could have billed more time on it, but .E.

just said, I probably don't want to go through the

hassle of billing for whatever was left on this. I

don't know if it's $86 times 50 or times 60 or

whatever, but, you know, I probably maybe could have

resubmitted a bill because I'm not sure if this

contains, like I said, preparation for oral argument.

So I don't know.

Maybe .1_ could still -- maybe I could still

submit a bill. Maybe they owe me some money. But

probably what I did was I just did the bulk of the

work, and I just wanted to get paid and submitted the

bill.

Q. Okay. And, well, that is what

specifically draws it to my attention is that I know

you did an oral argumexit, because I've watched video

of it, and it is n.ot -- it takes place after this was

submitted and approved.
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A. Right .

Q. And as far as by rny review of the record,

I do not see any subsequent requests for payment.

A. Yeah. I probably just did not bill that

time because, again, I'm not sure if this is $50 an

hour. I don't know if it's 86 times 50. 1 don't

know if it's 86 times 60. I just know the limit is

$5, 000.

Q. Or was at that time.

A. Or was at that time. So, you know, it

could have simply been that I submitted this initial

bill, and for whatever reason, it slipped my mind. I

normally don't forget to bill people, but that may

have occurred. So, I mean, I know that there was

additional time invested in this case because,

obviously, I did the oral argument, but if it wasn't

billed, it wasn't billed. That's my fault.

But yeah. That's probably what happened

here. I will admit that - think I've gotten better

at keeping records. At this point in time, 2004, i'm

not sure who I was working with as far as like

secretary or a legal assistant, but apparently just

didn't get done.

Q. Okay. Let's turn to Exhibit 3. That's a
---------------------

16
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time record for Mr. Barstow. Would you have any --

your signature is not on here, but do you have any

knowledge about whether his time records were

accurate or not?

A. Oh, absolutely not. This is the first

time I°ve ever seen this. No. I would never look at

or examine this kind of a bill. I mean, I wouldn't

say never. I rclean, maybe in a different kind of a

case, I might ask sorriebody if they had done their

bill first, hey, could you send me a copy of your

bill, maybe because Iam missing some dates and times.

But, no, I've never seen this bill before.

Q. That's fine. Okay. But back to Exhibit 1

then, your motion for approval of payment then, are

you confident that the entries in here, at least up

until the time when this was -- when it's submitted,

accurately reflect the time that you spent iri the

case?

A. Oh, I would say no. I would say probably

not. No. They don't.

Q. Why not?

A. Well, because I think there probably are a

lot of other things that were done on the case, you

know, like, for example, maybe like phone
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conversations with co-counsel. I'm sure that Todd

and I probably had 10 or 15 different phone

conversations. But, you know, see, what I'm trying

to do is I'm just trying to submit a bill that is --

I don't know how to say this -- I'm submitting a bill

of work that I know that I've done. And my view is

if I don't bill certain ---- you know, you can never

get in trouble for not billing something. You can

only get in trouble if you're over-billing something.

So yeah. There are probably -- I mean, like, for

example, here, it looks to me like I'm billing solely

for what I would consider bulk type time, reviewing

transcripts, drafting the brief, reading case law,

doing research. But I know that Todd and I probably

had 10 or 15 phone conversations where we were

talking about things and exchanging different ideas.

You know, I know that I had conversatioras

with Mr. Monroe's trial counsel. But a lot of times

those are like I'm driving home from work, I see

people at the courthouse. There are things that are

going on when I'm not in my office, I'm not in front

of my calendar, so I would say that this --

everything that's billed on this bill was work done,

but there's also probably a lot of other time that I
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just didn't bill for.

Q. Okay. Mr. Monroe's trial counsel you

mentioned. Who was -- do you remember who that was?

A. For some reason, you know, I think it was

like a guy named Ron Janes, J-a-n-e-s. I think it

was Brian Rigg, R-i-g-g. Again, I am not certain of

that, but I think that's who it was.

Q. And you mentioned that you might see them

incidentally --

A. Yes.

Q. -- just at the courthouse?

A. Well, see, Ron Janes is a very good friend

of mine. We probably speak almost every single day

of the year, and so there's no doubt in my mind that

we had conversations about this case. But, frankly,

I don't really engage in a lot of conversation with

;-^rial counsel when I'm doing an appeal, you know,

because everything is there in the record. You know,

I don't really need to sit there and talk to trial

counsel and say, why did you do this or why didn't

you do this? There may be some times I do that, but

for the most part, you know, my view is I'm also like

a radiologist. I'm looking at it, an MRI, a C'I' scan,

I'm not looking at why or how come or what ifs. I'm
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reading the transcr.ipt and seeing what error I can

tind.

But I'm certain I talked to Mr. Janes

about the case, and I know that I talked to Todd

Barstow on a number of occasions.

Q. Okay. Bo you recall how it came to pass

that you were appointed on this case?

A. No, I do not. I think at the time there

weren't a lot of attorneys that were doing appeals of

capital cases. There are a lot of lawyers that were

doing the trial work, but there weren't a lot of

people doing appellate work. And I think that I had

done a number of these cases, and it seenied like

every time I did one, my name was in the paper,

either for good or bad. So as a result, I think the

judges just became kind of aware that, hey, Joe

Edwards does these. And I've always had a good

rapport and relationship with Judge Fais, who I

believe was the trial judge here. And I wouldn' tbe

surprised if Ron Janes asked the judge to appoint me.

I don't know that. But it was not unusual at that

time for me to be appointed to a death penalty

appe al .

Q. Actually, there is mention in the record,
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if 1 recall correctly, of the trial judge havi.ng

suggested that you may be a suitable candidate. Do

you recall having any conversation with the judge

about that?

A. No.

Q. Do you recall having any conversation with

Mr. Janes about that?

A. No.

Q. Okay. Do you recall having so you have

no recollection at all of how you got appointed?

A. Well, I know that the judge appointed me.

Q. Right. Sure.

A. Again, I'm not trying -- I'm not trying to

be, you know, untoward or anything. I know I was

appointed. But, I mean, how, the exact mechanism, I

don't know.

It may have been as simple as the judge's

bailiff, who then and now is a person named Tim

Jackson, he may have just called me and said, he.y, do

you want to take this appeal? Or they may have just

called nie and said, the judge just appointed you.

So, I mean, the exact method on how I got the case --

ycau have to remember, I've received hundreds,

hundreds of calls or, you know, notices like that
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

W. JOSEPH EDWARDS - July 15, 2013 22

over the years, so this specific one does not stick

out in my mind.

Q. Okay. And would that be unusual for you

to be appoirited ori a case like this without somebody

having contacted you first to see if you were at

least able to do it or willing to do it?

A. Well, no, because everybody --- I think all

the judges knew that I did those -- I did these types

of cases. So yeah. No. It was not unusual at all.

No.

Q. Okay. And in your experience, what is

the -- what's the judge's process in terms of

obtaining either the consent of the client ---- of the

defendant to that appointment; is there any?

A. The consent of the defendant?

Q. Sure. Yeah. Does he consult with the

defendant on --

A. I have absolutely no idea. I think if the

defendant says he wants to appeal, then I think the

judge appoints him counsel. I'm not sure if most

criminal defendants are in a position to say, well,

I-- you know, they may not know attorneys. They may

not know who does appellate work in capital cases.

So I don't think there's any kind of give and take.
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I think it's a situation where I'm

appointing you these attorneys, they're qualified

under whatever the rule was, whether it was Rule 65

or Rule 102, these are your attorneys. I don't think

it's a long consultation with the defendant.

Q. Okay. Do you recall whether there was any

distinction in that appointment as to yourself or

Mr. Barstow as lead counsel versus second chair?

A. For some reason, I thought ® was the lead

counsel, but I really don " t know. I think I was,but

I don't really look at that as any kind of -- I look

at it as somewhat of a subtle distinction in that

normally if I'm appointed, I p rn. lead counsel, I do all

the paperwork as far as filing the notice of appeal

and doing all the clerical type work, but once all

that's done, it's usually a team effort.

Q. Okay. Yeah. Would that distinction

translate into any difference or any meaningful

aspect of the working relationship as far as who has

final decisions over, for example, strategic

decisions?

A. Don't think so. No.

I want to make a poirzt as an aside. I'm

almost certain that there was another case, State of
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Ohio versus Michael Turner, T-u-r-n-e-r, Michael

Turner. For some reason, I believe that Mr. Barstow

Jonathan Monroe case both, I think, came down with

death verdicts out of Franklin County about the same

I was deposed on Michael Turner, I don't

kriow, maybe two or three years ago, but I think it

was Mr. Lazarow and then somebody from the A.G. was

there, but I don"t know who from the A.G. was there.

But I think that case is probably still pending. So

I guess what I'm saying is I think that Todd Barstow,

he was also my co-counsel on that case. I think we

were doing two cases kind of sort of at the same

time. And I only say that in response to your

question about like, you know, was there any kind of

final say-so. I°m saying is that Todd and I have

always had a pretty good working relationship.

Q. Okay. Just since you have brought it up,

I will take an exhibit out of order here. I'm going

to hand you what°s been marked as Exhibit 11, and,

you know, if you°ll -- if you can just leave all your

exhibits there, she'll collect them at the end ot the

day.
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------------------------------------------------------------------------------------------------------------- - - --- --- -------------------------

A. Oh, fine. Cood for her.

Q. Because hers are the official ones.

A. Yeah. Those are the officials exhibits.

Exhibit I1 is a letter that looks like I

drafted. It's going to Barbara Berry, who at that

time -- I'm riot sure i-41:_' she's still there -- but she

was like the secretary for death row, and so Todd and

I were planning to visit Mr. Monroe and Mr. Turner on

the same date, March 25 -- well, the letter is dated

March 25, 2003. 1 think we were asking to visit them

on May 1, 2003.

Q. Okay. Is that your signature or is that

your assistant's signature?

A. Yeah. That is my ass.istant' ^ signature,

it is. Yes.

Q. And you authorized her to sign that on

your behalf?

7.r'^. . Yes.

Q. Or him.

A. It's a she.

Q. Who's CH?

A. You know, it's Carrie, and I forget how to

pronounce --- I forget hier :,,,:Lst name. But yea.h. I

reemk;er , I know wkio that :i_ s r:.,)w..
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Q. Good thing she ' s not Y:.ere.

A. Yeah. Yeah.

Q. And you faxed this. The second page is a

fax cover sheet.

A. Looks like it. Yes.

Q. Okay.

A. Yes. Faxed it to death row.

Q. Okay.

A. Mansfield. Yes.

Q. All right. So you and Mr. Barstow were

working on another case at the same time?

A. Correct.

Q. How many other cases have you worked with

Mr. Barstow on?

A. I'm thinking these two may have been the

only appeals that we worked on together. We've done

a couple co-counseling of death penalty cases at the

trial level, and then we've been on some federal

cases where we've represented some co--deferidants in

those large, like, federal drug conspiracy type

cases. So we've had some cases together.

Q. Okay. Recently?

A. Recently? I would say not so much

recently. Maybe I think the most recent case was
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maybe a year or two ago we had co-defendants in a

federal case.

Q. Okay. So you set up at least one meeting

with Mr. Monroe. Do you remember did you ever meet

with Mr. Monroe?

A. We did. Yes.

Q. Okay. Do you remember when it was?

A. No. I mean, I'm going to guess that it

was May 1 because that's what the letter says, but as

I sit here today, I can't specifically say it was

May 1.

Q. Do you ever recall having gone to the

prison to see Mr. Monroe and having him been

unavailable for any reason or having not come out to

see you, although you had, in fact, appeared at the

jail -- or, excuse me, at the prison or at the jail,

wherever he may have been?

.A. I do not remember that. No. I'm not

saying -- it's possible, but I don't know. F3ecause

at that time, I had a number of inmates that were on

death row. I mean, I have a number of clients now on

death row. So, you know, i would not be surprised if

maybe I was visiting someone else and maybe I asked,

hey, could I stop in and say hello to Mr. Monroe?
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But I don't specifically remembering him ever denying

a visit, but I'm not saying it did not occur.

And thereupon, Petitioner Exhibit No. 28

was marked for purposes of identification.

BY MR. LINNEMAN:

Q. Mr. Edwards, I've handed you what's been

marked as Exhibit 28, and it appears to be a

handwritten note.

A. Yeah.

Q. And it suggests that at some point during

a visit to the prison, or to whatever place where

Mr. Monroe may have been held at the time, that he

wasn't feeling well and didn't come out to see you.

You still don't have any recollection of that?

A. Well, I'm not trying to be overly

technical with your question. You said he didn't

come out to see me.

Q . Right.

A. I thought this was in Mr. Earstow' sfiie .

Q. It waS. Yes.

A. Ri:jht. So maybe it was a situation where

he didn't go oiit to see Todd.
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Q. Sure. And, again, that's fine. I'm not

trying to trick you here. I got it out of

Mr. Barstow's file. I'he question is just if you have

any recollection.

A. I'm saying as I sit here, I do not have

any memory of Mr. Monroe not coming out to see me.

But if he would say that, I wouldn't dispute it.

Q. Okay.

A. Just because at times, just so you

understand, I'm sure you've visited people on death

row, but at Mansfield, it was at times easy maybe to

squeeze in another visit. So maybe there was a time

when I went with another attorney to visit somebody,

that visit went real quickly, maybe the other

attorney was seeing somebody, so I would ask Barb

Berry, hey, could I stick my head in and see this

client of mine or that client of mine. And maybe

that's the situation where I wanted to see Mr. Monroe

and he was sick that day. But I don't, as I sit

here, remember him ever refusing a visit.

Q. Okay. Do you specifically recall having

met with him at all?

A. I do recall that. Yes. I remember

meeting with Mr. Monroe.
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Q. Okay. Do you know how many t ime s?

A. I believe I met with him one time, but it

may have been twice. I know for certain it was once.

Q. And do you remember when in the arc of

this appellate case the meeting took place?

A. I think it would have beeri before we filed

the brief and maybe when we were waiting for the

transcripts to be prepared. I actually remember

drivirit..^. up to death row -- Ishoa_a.ldn' t say up --

tra-treling riorth to death row with Mr. Barstow, I

remember that. So I do remember both the visits that

day, with Mr. Turner and with Mr. Monroe, because I

do have an independent ntemory of those visits.

Q. Do you recall any specific input that you

have -- that you received from Mr. Monroe?

A. No. I actually remembered the opposite.

Q. Okay. Could you clarify?

A. He was just -- we introduced ourselves.

We wanted to talk with him about the case. And, i

mean, from what I can recall, he was very friendly,

but he just was very noncommunicative, didn't appear

that he wanted to talk a whole lot about the appeal,

and just kind of reassured us that, look, I' m sure

you guys know what you' re doing, just do what you can
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to help me. So it was very --I just -- - from what I

recall, it was just a very, very short conversation,

which, frankly, from, you know, comparing it to other

conversations and meetings with clients on death row,

not what I would call unusual.

Q. So he didn't have substantive input into

the appeal?

A. Absolutely not. I don't know if he was

capable of that. I don't know if he was interested

in doing that. But it was, from what I can recall,

he seemed like a very friendly guy, kind of a big

guy. The conditions are not always the best to meet

there. They're shackled and chained to a big bolt in

the ground.

Frankly, now, at Chillicothe, although the

cel-IL unit is Dretty run down, it's a little bit -- it

a little bit of a better environment. r. mean,

you kbiow, they're hance.cuf fed, but it just seems like

it's a little bit more comfortable.

But back up in Mansfield, it just was a

very diffioult place to meet clients, I thought, and

I think that to this day. But I just remember that

he was very reticent, did not talk a whole lot and

just said, do what you can to help me.
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Q. Okay. Did you speak with him on the

teieDlbone at aii'?

A. I do not remember if I did.

Q. Okay. And did he write to you at all or

often?

A. I'm certain that he did not write often.

I believe that he may have written to me once or

twice. But no. He was not a client who seemed to

have a tremendous interest in input on his case.

Q. Okay. You talked about -- just so you're

aware, I don't want to make you feel like z'm going

to trick you later, I've got all your correspondence

here. We'll go through it later just to authenticate

most of that, and I do have a couple of his letters

to you, so I'll follow up on that point later.

A. Sure.

Q. Okay. Ordinarily, having done this a

couple tinies, do you ordinarily plan any kind of

meeting or strategy session or oonsultationor report

or any kind of meeting after, let's say, an

initial. --- it sounds like there was an initial

meeting in order to introduce yourselves and maybe

get input. Do you ordinarily in your regular course

of this type of representation plan one for later,
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whether it's after the filing of the briet or in

advance of oral argument, anything like that?

A. No.

Q. Okay.

A. Remember, aside from these briefs, I've

also done probably, I don't know, I would say two or

300 regular appeals in the 10th Appellate District.

But no. I have found clients on appeal have really

very little input in the appellate process.

Q. Okay. So if that was the only meeting, if

there was only one or two, that would be normal?

A. Yes.

Q. Okay. Then what about your -- - what about

meetings with your co-counsel? You've touched ori

that earlier. Is there --- in your ordinary process,

do you - - is there any sort of formal structure or

any plan or any ordinary course that you observe in

just sort of scheduling, in terrrts of putting stuff

together with your co-counsel? Like, do you plan --

like, do you plan a meeting at, for example, right

after the appointment, then after you've read the

transcript or after the notice of appeal or in

advance of the oral argument? Is there any schedule

that you do routinely follow?
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A. No.

Q. Should have interrupted me about 10

minutes ago.

A. No. I wouldn't do that.

Q. That said, how many times did you meet

with Todd Barstow, if you remember?

A. Now, again, you know, it's how you define

meetings.

Q. Okay.

A. Todd and I would routinely see each other

at the courthouse. This is not a big place. I mean,

it's bigger now because there's a new courthouse.

But I'm saying is that, you know, Todd is somebody

who I would see I saw him this morning. So I

would see Todd, but I think most of our communication

was done over the telephone. Todd's office then and

now is in Whitehall on -- I believe it's on Yearling

Road.

Q. I think he's moved recently actually.

A. Maybe he's moved recently.

Q. Yeah.

A. And mine has always been kind of in the

downtown of Columbus, German Village area, so I think

just because of the nature of what we do, solo
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practitioners, we're always on the go. It's

difficult, as you saw this mornirig, it's hard -- it's

difficult to plan things because you can get delayed

in court, a client can show up all of the sudden at

your off ice . So I think most of our cotrimunication

was done over the telephone.

Q Q. Okay.

A. But the one thing that I've always done in

these cases is I always will tell co-counsel is,

look, let's sit down and yoi) have the full record, I

have the full record, let's sit down and let's read

the entire record from voir dire all the way down to

the verdict and the penalty phase, let's read it.

Let's not just -- we ' re not just going to read our

separate issues or whatever. Let's read the entire

record, and then let's talk about it and, you know,

come up with some ideas of what the issues are, and

then maybe we can do kind of a splitting of issues.

One of the ways that I like to split

issues in a capital case is maybe like one lawyer

will do all of the voir dire type issues, all the

pretrial issues and all the voir dire issues, and

then they'll also do like, say, the penalty phase

issues, and then the other lawyer will do the trial
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phase issue s .

Now, understanding that some lawyers are

more comfortable doing certain issues, you know, so

like maybe one lawyer really likes doing the

4th Amendment issue, they like doing penalty phase

issi-ies, so I think that really varies from each

individual attorney.

But I would say as far as specific

meetings with Mr. Barstow, most of those, of what we

did, were communications over the telephone.

Q. Okay. And do you have a recollection of

how you divided the issues or the labor in this case?

A. You know, I knew you were going to ask me

that question, and I do not.

Q. You knew I was going to ask it right now

because you anticipated my last question actually.

A. Well, you're giving me way too much

credit. No. I-- unfortunately, I wish I remembered

specifically how we divided these issues, but I do

not remember how we divided these issues in this

^as. e.

Q. Okay. And then, again, similarly, do you

have a recollection about who then -- those would be

the same, the way you divided it up, the way you just
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articulated it with one attorney taking

responsibility for a couple segments, like, pretrial

motions, voir dire, and then the penalty phase, and

the other lawyer taking responsibility for the trial

phase, or the trial issues; then those lawyers, once

the issues are identified, they also do the drafting

of the brief, the writing of the brief?

A. Oorrect. Right.

Q. Okay.

A. But I think like within those issues, they

can be split up. I might say, hey, look, I'll do the

penalty phase issues, but let me do this

4th Amendment issue because I just did a brief on

that issue, or I feel really comfortable with that

issue.

So I pm working with someone like Todd and,

you know, Todd and I have relatively similar

experience levels. I mean, maybe I've been

practicinc.^ law a little bit longer than he has, but I

mean, he's a bright guy, and he's a good appellate

attorney, so I think here it was more we were kind of

more like co-equals, and but specifically how the

issues were divided, I do not remeTber.

Q. Okay. Can you tell me a little bit about
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your understanding o-f the scope of issues that are

appropriately addressed on a direct appeal? And when

I say thats I distinguish between a direct appeal and

post-conviction relief.

A. We1l,I think that the way I've a'Lways

exDlained it to clients is that -- or to other

attorbieys W- is that to raise an issue on direct

a.ppeal., it has to be an issue that is obvious, or

it's there on the -- in the appellate record, like,

it's the result of a pretrial motion or it's

something that occurred during the trial on the

record versus post conviction where you can go

perhaps -- not perhaps -- but you can go outside the

record with affidavits or other reports.

Now, I think that's the siniple distinction

tried to raise the issue on direct appeal because of

the concern that if you save that issue and you think

it's better litigated during post conviction, the

prosecutors will often argue that it's like

res judicata or -- I think it's like res judicata,

which means it should have been raised on direct

appeal. So often times in doubt, I think that

attorneys on direct appeal will be told, hey, look,
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in doubt, raise it on direct appeal, make the State

say that it's outside the record, make the court make

that finding so then you're not precluded from

raising it in post conviction.

Q. With that said, do you -- did you consult

with the attorney in this case who was handling the

post-conviction request for relief?

A. Absolutely not.

Q. Okay. Do you know who -

A. I don't even know who it was.

Q. Okay.

A. No.

Q. Why not?

A. Well, first off, I mean, I think we're on

a slightly different time frame, I think. I mean, x,

think it's a slightly different time frame. I mean,

I think that, you know, my understanding is the post

conviction has to be filed within six months of the

record beinQ filed.

Now, on a capital case, I don't know if

that's the same rule. But no. I mean, I don't know

who the post-conviction attorneys are. I've never

really consulted with them. Probably somebody from

the State Public Defender's office. But I kind of
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look at our roles as being somewhat different, you

know, theyyre going outside the appellate record,

whereas we are focused on what is within the four

corners of the record.

Q. Okay. I want to go --- m- I want to proceed

and authenticate some documents and see if I

understand what I' rn looking at in some parts of your

file. This stuff that I've clipped together, just to

give you analytically maybe move us along faster

here, this is stuff I've categorized as work product.

You can correct me if I'm wrong. I'm going to hand

you this stuff as we go thro-Ligh, and you can just

tell me what it is. First is Exhibit No. 4.

A. This looks like a copy of a newspaper

article from the Columbus Dispatch dated lI-7-02

pictizring Mr. Monroe with his attorney Brian Rigg.

Q. Okay. And you ident i f ied thz s-- -- you

found this in the -- you found this in the paper?

You saw it in the paper, I take it?

A. Either I saw it in the paper or someone

gave it to me or yeah.

Q. Okay.

A. Yes.

Q. So just for informational purposes, you
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put it in the file?

A. Correct.

Q. If this -- maybe -- I don't know if this

will help or not, we don't have to make this an

exhibit, but just this is a copy of the entry

appointing you, which is dated November 6-Y - or it's

signed November 6. It " s dated November 7. This was

when? This is also November 7, this article in the

paper. Is that your haridwritir7.g on Exhibit 4 with

the date?

A. Oh, I have no idea. I mean, maybe. I

don't kraow. It's just a date. It's not really

handwriting.

Q. Okay.

A. But it might be.

Q. Okay.

MS.LBIK.ALA Is this going to be an

exhibit then or no?

MR , LINNEr,1AN e Sure. Why don' t we call

that Exhib.it 29, 1 guess.

And thereupon, Petitioner Exhibit No. 29

was marked for purposes of identification.
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MR. KOMP: Can we go off?

(Off the record.)

BY MR. LINNEMAN:

Q. What is that, 5? It should be in the

bottom corner.

A. Oh, Exhibit 5. Yeah.

Q. Mr. Edwards, I've handed you what's been

marked as Exhibit S. Can you tell me what this is?

A. This looks like soryie random notes that ^

took in reviewing the transcript --- I mean, random

notes that I prepared or random notes that I took

when reviewing the transcr.ipts in the case.

Q. Okay. So these would be taken in the

early stage of the one of the early stages of the

process you described during your review of the

transcript, you were identifying issues here; is that

right?

A. Yes. Yes.

Q. Okay. I'm sorry. Did I ask you is

that -- that is your handwriting?

A. Yes, it is. Yes.

Q. Okay. 1'm going to hand you what's been

marked as Exhibit 6. Do you recognize this?

A. No.
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Q. Well, it appears to be an excerpt from

some sort of treatise. Do you have --

A. I have no idea where this came from. it

it was -- if you say it was in my file, I won't

dispute that, but I don't have any recollection of

seeing this before or making a copy of this.

Q. Okay. P.ll right. This is the category of

documents that I have identified as, just for my own

shorthand purposes, as cut and paste. These are

pleadings that are captioned from another case. I'll

hand you Exhibit No. 19. I don't know how I got out

of order here. I'm sure it's my fault. I'm sure

it's not your fault.

MS. LEIKALA: 19?

MR. LINNEMAN: 19. Yeah.

BY MR. LINNEMAN:

Q. And it looks like you represerited

previously someone named Kareem Jackson in another

capital case?

A. Yes.

Q. Do you know why you would have had

these -- actually, let me give you No. 20 also,

again, just a couple miscellaneous pleadings, but

they' re from another case, and I think I have axi idea
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why they're in there. First of all, do you recognize

these? Have I described them correctly?

A. Ye s .

Q. And then can you tell me what you did with

them or what your recollection is with why they would

have been maintained with your other materials?

A. Probably when I gave this information to

my secretary to prepare the documents in Mr. Monroe's

case, I gave her examples of what was prepared in a

different case so she could do it the correct way.

Q. Okay. So you modeled pleadings in the

A. Right.

Q. Monroe case after things you filed in

previous cases?

A. Right. The notice of appeal. Yes.

^,,.3 . Okay.

A. It also looks like on the last page of

this motion for stay somehow one of my --

Q. I meant to ask you that. What is the last

page of -- -- which one is it , 19?

A. Of the motion for stay of execution,

somehow that got in there, you know, things kind of

creep into files. This is a workout. This is what I

probably was going to do at the gym that evening.
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Q. Your rigorous routine, which I can say

delivers excellent results from the looks of you.

A. Thank you. I was doing chest and back or

chest and arms that day. So it's amazing what can

creep into a file. But yeah.

Q. I'll tell you that's in -- and I'm looking

for the original. ---- because that is on the back of

one of these.

A. Yeah. I'm not sure if I could still do

that workout now, but anyway, that was a few years

ago.

Q. Okay. I'm into the correspondence group

of docutnents at this point.

A. Okay.

Q. Here's Exhibit 7. This letter __ -- first,

this is -- is that your actual signature there on

that one?

A. That is my actual signature. Yes.

Q. Do you recall sending this letter to

Mr. Monroe?

A. No. I mean, I don't remember sending this

specific letter, but I am confident that this is a

letter that was sent by me to him.

Q. Okay. Do you recall whether you received
----------- --- - --------- - ----
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any response from Mr. Monroe?

A. I have no memory of that.

Q. Okay. Let me show you Exhibit 8, which

may refresh your memory. If you need to take a break

at any point.

A. This appears to be -- Exhibit 8 appears to

be a handwritten letter, which appears to be undated,

from Mr. Monroe to me. But it appears though it was

s.fter --- "I received your letter ori January 6, " 03 .'1

Okay. So yeah. It verifies that he received my

January 2 letter my January 2, 2003 letter. But I

think I remember I mean, I donet specifically

remember receiving this letter, Betitioner°s

Exhibit 8, but if it was in my file which I gave to

you, Ipm certain that he sent it to me and I received

it.

Q. Okay. I.n this letter, he see;:^s to ----- he

suggests that he is going to review the transcript of

the trial. Do you recall did you --.. does this

refresh your memory at all about perhaps the sequence

of when you may have met with him with respect to

this initial ---- I presume it would be -- any meeting

must have been after this letter since the tone of

the letter is one of introduction, right?
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Frankly, what I think refreshes my memory

best, and I'm sure that death row has the specific ---

I mean, I don't know. Maybe they don't maintain

records that long ago. But what refreshes my memory

best is Petitioner's Exhibit 11 where I sent a letter

to Barb Berry, and I'm almost certain we would have

met Monroe the same day we met Turner on May 1, 2003.

So it would have been about four or five months after

I sent him the January 2003 letter.

Q. Okay. And do you remember having a

conversation with him at that time about -- I mean,

did he have any thoughts -- you earlier said he had

very little input.

A. No thoughts.

Q. Do you know did he receive a copy of the

transcript? Do you have any recollection of whether

he, in fact, reviewed the transcript?

A. I have no idea. I mean, I would not

normally serad a client a copy of a transcript. I

don't know if somebody from his family borrowed the

transcript and made a copy and gave it to him. I

don't know if State post-conviction counsel gave him

a copy of the transcript. But I would not normally

give a client a transcript until maybe the case was
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over with and I was no longer representing them. But

I think especially someone like Mr. Monroe, I would

not give him a transcript.

Q. Okay. And if you had, there would be a

cover letter somewhere in your file saying, "Dear

Mr. Monroe, here's a copy of the transcript."?

A. Yes.

Q Q. Okay.

A. I'll be honest, T'm very leery o-f sending

transcripts through the prison system just because

the cost of the copies can be expensive. I always

worry, are they actually going to get to the person?

My policy has always been is either to deliver to

them in person or have a family member borrow the

transcript, make a copy, and then just take it to

them directly.

But Mr. Monroe, at least from the meeting

I had with him, just did not seem real interested in

reviewing any documentation in this case.

Q. Okay. I'his letter ira the lower

paragraph -- I'm looking at Exhibit 8, his letter

again -- he says, "I would also ask that I be allowed

a copy of all briefs, appeals, et cetera before you

submit them to the courts." Did you, in fact, allow
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him to review any materials that you filed in advance

of filing?

A. Absolutely unequivocally no. I find

that -- -- no. No possible way.

Q. Okay.

A. Again, I can't imagine that he would have

been any help whatsoever. From my meeting with him,

from reading the penalty phase, I can't imagine that

he would be of any help on appeal.

Q. Okay. Let's see. Here's another. I hope

to do a lot of this stuff I'm trying to fly

through it.

A. Yeah.

Q. Exh.ibit 9, this is another --- am I correct

that this is a letter from Mr. Monroe to you?

A. Yes.

Q. Any recollection of receiving this or

reading it?

A. No.

Q. Okay. Do you recall he raises the

subject in this letter of --- the last line -- letters

that his co-defendant wrote to him. Do you recall at

any time having a discussion with him about that

subject?
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A. No.

Q. Okay. Did you ever talk to his mom during

the course of your representation?

A. I don't remember. You know, I don't

remember. There's so many over the years -- there's

so many mothers and girlfriends and grandparents, I

can't specifically recall having conversation with

his mother or not.

Q. Okay. Exhibit 10, this is to Mr. Barstow.

Let's see. So, first of all, that's actually your

signature, right?

A. It is.

Q. Your assistant does it the same way as is

the convention, if it's somebody else signing on your

behalf, they will put a slash and then the initials

of the person signing; is that right?

A. Yes.

Q. Okay. So it says you -- according to this

letter as of March 7, you did not yet have the

transcripts it sounds like.

A. Right. Yeah. The j udge , hi s--- Greg

Goepfort was the judge's court reporter, he's just so

slow. I mean, nice guy, Steeler fan from Pittsburgh

but like - -
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Q. Maybe you could elaborate on the relevance

of that fact?

A. Let me just --- hold on a second. I

apologize. Excuse me just a second.

MR. LINNEMAN: Let's go off the record.

(Off the record.)

THE WITNESS: The point I' m making is Greg

Goepfort is a really nice guy, but he was just so

slow in getting transcripts done, so slow.

BY MR. LINNEMAN:

Q. Okay.

A. And as a result, just, it's going to

take -- it was going to take a while to get this

transcript done.

Q. Okay. This letter mentions, specifically

in the second paragraph, it says, ,"I don't think we

need a second copy of the voir dire, but we should

have copies of the trial mitigation hearing and any

pretrial motions.91

Does that suggest your earlier division of

labor where one of you was doing voir dire and the

other one was not?

A. You know, possibly, possibly. I can't go

any further on that. I don't know.

Anderson Reporting Services, Inc. (614) 326-0177



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

W. JOSEPH EDWARDS - Juiy 15, 2013

Q. Okay. So you don't recall whether you

ordered that portion of the transcript or not?

A. I do not remember that. No.

Q. Okay.

A. Well, I mean, I know that we had the

voir dire. I'm certain that we did because my -- I

think my notes reflect that I reviewed whether or not

there were any Batson challenges, et cetera. But I'm

not certain if Mr. Barstow would have likewise had a

copy of that.

Q. Does that suggest then or do you remember

whether you took responsibility in the division of

labor?

A. I probably did the voir dire.

Q. Okay. Oh, actually, this says the next

sentence says, "I will handle any of the issues that

occurred during the voir dire. We can pick and

choose various issues as we read the briefs.ip That°s

consistent with your memory?

A. Yes, sir.

Q. Okay. Here°s Exhibit 12. Looks like

you're working off -- this confirms what we said

earlier. Although it looks like Mr. Barstow was

handling some of the filings; is that right? First
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of all, that' syour signature? Do you recall this?

A. That is my signature. Yes. It's like my

informal signature where I just sign Joe if it's

somebody that I know well. So yeah. Apparently, he

was doing something -- maybe I asked him to do that,

or he wanted to do it. I don't know why anybody

would want to do that. But I think I was sending

him -- because I remember going to the Supreme Court

one time and not having like the cover page and not

being able to file something, which I thought was

kind of funny. But anyway, so I think I`nras

eiriphas izing to him that, hey, make sure you have a

cover page to it. Does that make sense to you?

Q. Sure.

A. Yeah, of course it does. Yes.

Q. He's haridling the filing, and you're

giving him a model to work off from a previous case

that you have worked on?

A. That's what it looks like. Yes.

Q. Okay. All right. Here's Exhibit 13.

This has got my highlighting on it because a lot of

Mr. Barstow's letters are kind of form ? etter--ish.

A. Yeah.

Q. Do you reeal l-- first of all, do you
--------------------------
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recall receiving this letter, Exhibit 13?

H. No.

Q. Okay. But it would have been ordinary for

you and Mr. Barstow to have communicated in this

manner at that time, correct?

A. I think so. Yeah.

Q. Do you recognize his handwriting there at

the top where it says -- he's crossed out Mr. Edwards

and handwritten Joe?

A. No. I don't recognize his handwriting.

No.

Q. Okay. To the best of your recollection,

is it his custom to use a form letter where he just

puts an "X" next to the content that he wants to

highlight?

A. I guess so. found it kind of funny.

But that's what he does. Yeah.

Q. Okay. So does this meara that he was in

charge of filing a motion for a stay of execution,

and he's providing you with the documentation after

the fact that it's been filed?

A. Yes. That's what it appears to be. Yes.

Q. Does that refresh your memory at all about

the division of labor in this case? Does that tell
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us anything? Was he mostly in charge of the routine

filings and the actual bringing the documents to the

Supreme Court to ensure that they were file stamped

and of record?

A. No. I mean, there really aren't too many

routine filings. I think I filed all the notice -- I

filed the initial documents. I think the only other

documents after that would be the brief. It would be

a stay of execution perhaps and like an extension of

time. So I don't know if he was responsible. I

don't think any of this was, like, scheduled. I

think it was just telephone calls, we need this done,

you do it; you're going to do it, okay, you do it.

Q. Okay.

A. Yeah.

Q. So you just made those decisions as this

situation __- those situations arose?

A. Or we just agreed to do things.

Q. You collectively, right?

A. Right. Yeah. I did not like I ordered

him to do something. lIe's the one that's in the

military.

Q. Oh, really? He has a military background?

A. I don't know. Yeah. He does, something
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------------------------------------------------------------------ - - --- -------- -- ------ -------------------------------------------------------------

like that. 1 don't know, I mean.

MS. LEIKALA: Is this 14?

MR. LINNEMAN: 14. Yes.

BY MR. LINNEMAN:

Q. I've handed you what's been marked as

Exhibit 14. This is unsigned. Do you recall whether

this was, in fact, sent?

A. No. I have no idea. I mean, I would

assume it was.

Q. Okay.

A. I mean, and I know you're not asking this,

but I would not normally have a habit of dictating a

letter and not sending it.

Q. And it says ---- there's some handwritten

notes on the bottom that say --

A. There's a handwritten -- there's something

handwritten at the bottom of Petitioner's Exhibit 14

that says, "Sent 7/21 f 03 CH. " CH was my secretary at

the time. And the only thing I can assume is that we

wanted to get this brief to him. I wasn' tin the

office. I was gone somewhere, and she sent it out

and didn't sign my name with a slash maybe because

she had riot read the letter to me. So it does appear

as if a brief was mailed to Mr. Monroe.
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Q. Okay. And, again, this references your --

or excuse me -- Mr. Monroe's post-conviction

proceedings. Do I understand correctly though you

still, although you're advising him of that, you were

not in consultation with him in connection with the

representation?

A. There was no discussion with his

post-conviction attorneys.

Q. Okay. Here's Exhibit 16.

MS. LEIKALA: Did we use 15?

MR. LINNEMAN: Yes.

BY MR. LINNEMAN:

Q. This -- don't let me tell you what this

is __-_ but it appears to me that you received a fax

from Mr. Barstow, this looks like maybe it's a draft

of materials that he had taken responsibility for in

the -- after the delegation of duties that you

described, or the division of labor that you

described, and maybe he's sending it to you for

review?

A. That's what it looks like. Yes.

Q. Was that your custom in working with

Mr. Barstow, that you would collaborate in this way?

A. I would say yes.
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Q. Okay. Do you recall did you make any

changes, any edits, any suggestions to this, the

material that he's provided for your review?

A. I do not know. I don't remember that.

Q. Do you remember receiving this?

A. I think I do i-emember receiving it. Yes.

^,} . Would you have done the same thirzg to him,

that is, would you have sent materials to him for him

to review once you had completed them in draft form,

these beinc.^ the materials that the two of you agreed

that you would take initial responsibility for?

A. Probably not. No.

Q. You don't think you would have had him

review your stuf f ?

A. I doxi°t remember. T don 9 t think I would

have sent something iridependent like this. I may

have had him review the brief iri its entirety before

it was filed, so thereby, he would be reviewing some

of my stuff.

Q. So tell me about the mechanics of how that

would take place. You said earlier that it was

overwhelmingly telephone conversations, your actual

oral communication at least?

P. Correct.
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Q. So how does this all -- how did it come

together?

A. I don't remember.

Q. Okay.

A. I mean, there have been so many of these

different kind of briefs like this. As I sit here

today, I don't know if his secretary combined my

information and his information or if it was combined

by my secretary. I don't know that.

Q. Okay.

A. If I looked at the brief, I might be able

to tell where it was combined, but as I sit here

today, I don't know.

Q. Okay. Well, let's start wi.th what might

be some easy questions here. The first he's faxing,

according to Exhibit 16, he's taxinc.^. you text for

Proposition of Law No. 8, No. 9, No. 10, No. 11,

No. 12, and it seems to end clean at No. 12, and the

faxed signature pages are sequential, you know, these

ones at the top, and we have eight pages, and the

cover sheet says it's eight pages long. This looks

to me like I've got a complete copy of his drafts of

Propositions of Law of No. 8 through 12. Is that

consistent with your memory?
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A. Yes, sir.

Q. Okay. So Mr. Barstow took those

propositions of law and did the initial drafting?

A. I believe so. Yes, sir.

MR. LINNEMAN: Off the record.

(Off the record.)

BY MR. LINNEMAN:

Q. Mr. Edwards, I'm going to hand you a copy

of the brief just to show you a point here. For the

record, we are not making this an exhibit to this

deposition, but this document is already part of the

record in the -- how do I say that?

MS. LEIKALA: The return of writ.

BY MR. LINNEMAN:

Q. In the appendix to the return of writ,

it's Document No. 63-5, page I.D. starting at 1,616.

So Mr. Edwards, I would just want to point

out that these propositions of law that we see here

in Exhibit 16, which are numbered 8 through 12, they

become, if you look, you can look just at the table

of contents in the brief that you filed in the

appeal, and those become Propositions 1 through 5.

A. Okay.

Q. You can take your time. Tell me if that's
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right.

A. No. I think that is correct. Yes, sir.

Q. okay.

A. So I think I can probably say, from

looking at this brief, it appears as if my office put

this brief together.

Q. What makes you say that?

A. Well, I mean, just the way -- I don't know

if the term is like the font, just the way it's laid

out, just looking at the typing. I mean, it just

looks like this is something that Todd was sending me

his stuff, his propositions of law, so that I would

put it together, I would put the brief together as a

whole. So I'm just having a feeling that I probably

put this together. That's just from looking at this,

and just thinking of this logistically, I probably

did this. In fact, it looks like I signed for

Mr. Barstow, so that gives me a better recollection

that I probably did put this together, or my office

put it together with me.

Q. Okay. Sure. How many staff members did

you have at this time, do you recall? So far we've

discussed one assistant that you had.

A. Well, it's interesting. At this time, I
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was actually of counsel, if I can remember correctly,

I was of counsel with a firm called Twyfford and

Donehay, but my criminal stuff was like all my own

stuff. So I would have had like one secretary and

maybe like one paralegal. But it was mainly done by

myself and my secretary.

Q. Okay. I just also point out for you

Appendix Al and A2 is the notice of appeal which you

earlier referenced. It's got your signature on the

certificate of service, so it looks like your memory

is correct there.

A. That's good for an old person.

Q. Not bad. Well, you stick to that rigorous

fitness rou.t A.ne, it keeps you young.

A. Just because I write it down doesn't mean

I do it.

Q. All right. Then here's what looks like

the last of the correspondence, this is Exhibit 18,

and this is

A. Yeah. So this would have been almost two

years from the date that we visited him. We visited

him in May of '03, so almost two years and a morzth

from that date the Supreme Court affirmed his

decision. This is Exhibit 18 Petitioner. I'm
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sending him a letter --- sending him a copy of the

decision and telling him that somebody will be

picking up his case in the federal habeas.

Q. Okay. So this was your last communication

to him then?

A. I would think so. Yes.

MR. LINNEMAN: Okay. Off the record.

(Off the record.)

THE WITNESS: But this ---v .I. believe

Exhibit 18 contains, I believe, my last communication

with Mr. Monroe.

BY MR. LINNEMAN:

Q. Okay. Let's see. Why don't you what I

would like to do rzow is discuss some of the I want

to ask you some legal issues that you identified, you

and Mr. Barstow identified and argued to the Supreme

Court. So you've got that brief in front of you if

that will help.

A. Sure.

Q. I'm sure you're going to need to refresh

your memory.

A. Yeah.

Q. I'm not asking you to, first of all, to

read through any of this, but there are a couple

Anderson Reporting Services, Inc. (614) 326-0177



1

24

W. JOSEPH EDWARDS - July 15, 2013

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

64

questions.

A. I will do my best.

Q. Sure. Well, let's start with the first.

I wanted to talk about the first proposition of law,

which is framed as ineffective assistance of counsel.

MS. LEIKALA: Just for the purposes of the

record, that's going to be Page I.D. 1,632.

MR. LINNEMAN: Thank you.

BY MR. LINNEMAN:

Q. Now, the basis that is offered for

ineffective assist.ance of counsel here is the fact

that trial counsel failed to object to certain

testimony at the trial.

A. Correct.

Q. There was testimony by a prosecutor, in

fact.

A. Yes. David DeVillers.

Q. Who I think you said in the oral argument,

it said you know him --- at least at the time you knew

him personally.

^. W know him very well. I know him -k:o this

day. He currently works as az, Assistance 'U. S.

Attorney here in the Sou¢:.hern District of Ohio.

Q. He ' s s t _i. - i_ l at that job then -P
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A. Yes.

Q. That's what he was doing at the time of

this trial?

A. Correct.

Q. So the argument is trial counsel was

ineffective because they failed to object to this

testimony by Mr. DeVillers at the time that the

testimony was offered at trial?

A. Correct.

Q. Okay.

A. If we could just stop for a second. I

don't know if you have it. It's D-e-V-i-1-1-e--r-s.

Q. Now, that claim, you chose to frame that

as a grounds for appeal in terms of ineffective

assistance of counsel. Would you agree with me that

that set of occurrences in the trial court could

conceivably form grounds for appeal for other

reasons, for example, it could be offered as simply

an error of the trial court to allow the testimony,

or to fail to give the ju.ry an instruction to

disregard the testimony if it was improper as you

seem to believe it was? Did I make that clear?

A. Oh, no. I understand your question.

That's a very interesting question. I don9t know if
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I would agree with that. I'm not going to challenge

you completely on that. But I think that the problem

with raising it as the trial court erred by allowing

Mr. DeVillers to testify, I think that becomes

problematic because that was never -- that was never

objected to.

So, see, as I sit here, I would think that

Mr. DeVillers' testimony, which I believe to this day

is improper, or was improper, I believe that had to

be raised as an IAC claim, ineffective assistance of

counsel. I'll refer to that frorn now on as an IAC

claim, so it's just a little bit easier. But I think

that is the best way to raise that claim. And,

again, I don't say that with complete certainty, but

I think that we determined that that's how it should

be raised.

Q. Okay. But I think I hear in there that

you recognize that there is ---- that situation, that

set of facts as it occurred in the trial court, could

represent a different basis to present that claim as

grounds for some relief in the court of appeals,

whether it be simple trial court error or perhaps,

for example, prosecutorial misconduct.

A. Not in the Court of Appeals. In the Ohio
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----- ------- ---------------------------------------------------------------------------------------------------------------------------------------- -- ---------------------------------------------------------

Supreme Court.

Q. Excuse me. I'm sorry. You're right.

A. It"s all right. I'm not going to disagree

with your statement. I think that's one of the

inherent -- I don't want to say problems -- I think

it's one of the inherent delicacies of doing criminal

appellate work is that, you know, issues can be

framed in many di f f ererit ways.

I think that inherently, although I think

sometimes the justices or appellate judges grow weary

of IAC claims, I always laugh when they look weary

because it seems often times that is one of the

issues that is the biggest basis for a reversal. I

niean, not always. There's some other issues.

But I think that IAC is always -- you have

to raise IAC, I think, in a capital case. I think

it's a rarity when you're not going to have that

claim raised, either during the trial phase or the

penalty phase. Even though I think Mr. Monroe had

two very experienced and very good attorneys, I

thought they made a mistake on this issue not

objecting.

Q. Okay. So you would agree that generally

speaking, the fact that an attorney is very

Anderson Reporting Services, Inc. (614) 326-0177



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

W. JOSEPH EDWARDS m July 15, 2013 68

experienced, very seasoned, known to a particular

judge, doesn't preclude the fact that in a split

second iri a given situation they can render

representation that is ineffective in constitutional

proportions?

A. ©f course. Yes. Even the most

experienced attorney, and especially on a matter like

this, because this, you know, the State calling

DeVillers is so different, it was probably in many

ways unexpected.

Q. I think the record reflects that it was

unexpected. Yeah.

A. It was probably even the State perhaps

didn°t know that they were going to do it until .___.

Q Right.

A. -- the zero hour.

So I think that often times when things

unexpectedly occur, often times even the most

experienced attorney can forget to make that

objection.

Q. Right. Okay. So same subject, same part

of the trial. You raised it as IAC, and I will adopt

your abbreviation. Is there a strategic reason not

to raise it, for example, in the -- as simple trial
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court error or as a matter of prosecutorial

misconduct?

A. Well, trial court error, I think, first

off, then you're -- see, the problem with trial court

error is it's not objected to, so it would almost

have to rise to the level of plain error I would

think. Prosecutorial misconduct, to me, is

extremely, extremely difficult to prove. I think

prosecutorial misconduct almost has to arise out of

like an obvious on the record Brady, B-r-a-d-y, claim

where there is clear, on the record, a failure to

disclose material evidence, or perhaps like during

closing arguments where the prosecutor is commenting

on the defendant's unwillingness to testify or, you

know, comments that become --- that build upon one

another.

I felt this claim was one where DeVillers'

testimony bolstered the testimony of this Boyd guy

who, I think, nickname was Killer Bunny.

Q. That's correct.

A. I think.

Q. I believe your recollection is correct.

A. So I felt that this bolstering testimony

was just extremely unfair, and I felt that it

Anderson Reporting Services, Inc. (614) 326-0177



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

W. JOSEPH EDWARDS - July 15, 2013 70

affected the outcome of the trial, and I felt -- - I' m

not going to sit here and say the case should be

reversed for that reason. I don't have everything in

front of me. But we felt that it was asta.bstantial

Q. Now, when you talked about the effect of

the failure to object by the trial attorneys in the

moment when the testimony was offered, when -- the

decision to present -- the decision to present the

appellate arguments has -- can have a similar effect.

Is it not correct that there are some issues that

will be --- that if not raised on appeal, then might

be looked on by a later court, for example, the

District Court or a Federal Court, as being

procedurally defaulted because they v,reren' t raised on

direct appeal; is that right?

A. Wow. Let me try to break that down.

There' s no doubt that if appellate counsel -- - like if

Mr. Barstow and I did not raise issues that should

have been raised, there "s no doubt that, you know,

you guys can raise ineffective assistance of

appellate counsel. 'I'hat's clear.

Q. Okay. Right.

A. Now, your next question, which I've always
------------------------ --------------------------
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found this procedural default to be extremely,

extremely complicated.

Q. I agree.

A. I don't even know if, frankly, I

understand it to this day. I find it very difficult,

and it's one of those things where the minute I. file

something, it like leaves my mind.

Q. Let me just ask you --

A. Sure.

Q. I think we -- let me --- maybe I can

rephrase the question.

But you understood -- your understanding

as an appellate lawyer though is that there are

issues that are properly raised on appeal, direct

appeal, and if not raised on direct appeal, then they

are completed basically. They can't be raised later.

A. Yeah. I think the whole purpose of habeas

review is to re-view decisions by the State Appellate

and the State Supreme Courts. So to some degree, I

believe you have to get some type of merit ruling.

If you don't get a ruling and then you try to then

raise it in federal habeas, I think that the District

Courts, the Federal Courts can say, well, that's

procedurally defaulted.
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Q. Okay.

A. That's probably a very simple, simple

I'm sure Magistrate Judge Merz would laugh if he were

here and heard me describe it that way, but that's

the best I can do now.

Q. That's f ine . He ' s fortunate never to have

had me try to explain it.

MS. LEIKALA: I just want to make a note

for the record. That as to the DeVillers' claim,

that that claim has already been dismissed by the

District Court on procedural default grounds.

MR. LINNEMAN: Okay.

MS. LEIKALA: So just note that.

MR. LINNEMAN: Understood. And I'll note

that 1' rn not sure we need to do this now, but let ' s

see -- -- that's f ine . Thaiak you for that notation.

MS. LEIKALA: Sorry if that messed you up.

MR. LINNEMAN: No. That's fixie.

BY MR. LINNEMAN:

Q. Your second grounds for -- the second

ground for relief -- excuse me -- Propositions of

Law, as they're phrased in the brief. . I' l l summarize

this by saying -- you know what, actually, let's skip

that one.
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Let°s go to the Proposition of Law No. B.

Do you recall first of all, who -- which of the

two of you handl.ed. -- drafted this or was responsible

for this?

A. ^ may have, but I'm not certain.

Q. Okay. What makes you ---- is there any

specific thing that you are looking at that makes you

believe that?

A. No. The only thing that makes me believe

that I may have done this is because it appears to me

that Mr. Barstow faxed the issues that he did in that

previous exhibit.

Q. And so all the remaining ones are yours?

A. I can't say that with any certainty, and I

wish - could, but I can a t.

Q. Okay. But we can -- you can say with

certainty that the ones he faxed you were his, were

the ones that he drafted?

A. (Correet.

Q. You°re just not sure that every single

remaining one was definitely yours?

A. Correct.

Q. Okay. Well, one of the reasons I ask that

is Proposition of Law 8 does bear some -- it looks
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like perhaps there' ssome overlap in the subject

matter with Proposition of Law No. 2.

A. Yeah. a'hat' s actual_ly incorrect.

Q. How is it incorrect?

A. Well, because Proposition of Law No. 2

deals with admitting the photographs during the trial

phase. Proposition of Law 8 deals with submitting

the photos during the penalty phase, so those are

two, in my opinion, although subtle, I think they"re

two completely different issues.

Q. No. Of course. 'Yes. I agree. Well,

although, Iwoulc:l say LDroposition of Law 2 does

actually go further in the caption. It's -- I think

it goes both -- it goes to both. It says appellant's

right to a fair trial and a fair sentencing

determination.

A. Okay.

Q. So I think yoapre right that 8 makes a

specific argurrient as to the sentencing.

A. During the penalty phase, correct.

Q. Okay. Let"s look at -- so does that --- I

guess that 's m;r -- you' ve told us to the best ot your

recollection just about the division of labor.

Unless you have anything else?
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A. As I look at this brief, it appears to me

that I probably prepared the penalty phase arguments

just because this ineffective assistance o.f counsel

claim looks like something that I raised. It just

looks like that is -- because I think I felt more

comfortable because the one case that'e cited quite a

bit is this State versus Ashworth, and I actually

represented Mr. Ashworth during his trial phase of

his case in Licking County, so I think that I

probably did do these mitigation -- these penalty

phase issues.

Q. Okay. Le¢-:' s look now at Proposition of

Law No. 11.

A. Ye_S _ T^Iat'. ° R fil'tP TAr r,.l a i m rl,iri nrr

penalty phase.

Q. And one of the grounds u- - one o-^ the basis

that you offer is a failure to ask for a meruer of

the aggravating circumstances in the sentencing; is

that right?

A. Y e S .

Q. I can direct you to a ---- do you have --

page 43, which is Page I.D. ].No. 1,667 in the Federal

case. Can you te11 me a little bit -V - can you give

me a littl.e bit of background on the legal basis for
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this, your understanding of it?

And by way of background, I am probably

much more familiar with the facts of this case at

this point than you were -- than you are, but so

you're aware that there were multiple different

capital specifications that were offered by the State

at the time of trial that had to do with -- in other

words, they had multiple rationales under which they

proposed that they could obtain a capital sentence.

A. Yes. Yeah. I think that the argument --

I think this is a very difficult argument to

understand, and I mean, I'll do a good job of it,

explaining it. But I think that what happens is when

you get into the penalty phase, you have the jurors

weighing the aggravating circumstances, which were

proven during the first phase, and you have them

weighing those against the mitigating factors, so you

have the aggravating circumstances against the

mitigating factors. And zknow that you guys know

that.

't he dif f icul.ty whenever vou try a case

.iike thiS is the j ury is not given arz^.r kind of

f ormu_ a r nor could they be given one, as to how much

weight do you give each aggrava<<iz:.g circumstance or
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how much weight you give for mitigating factors.

Jurors I think, in fact, are told that they determine

that. So they're given a lot, a lot of di scret.ion .

So I think that defense attorneys, we're always very,

very nervous whenever there are like four or five

d.ifierent aggravating circumstances, especially if

they're duplicative, you know, like an aggravated

robbery and ari aggravated burglary and a kidnapping,

that in theory, if you told the jury that some of

these duplicative aggravating circumstances should

merge, then as a result, they wouldn't be weighing

four against the mitigating factors. They might be

weighing two or one. And, again, it' s-- I find it

to be a very complicated argument, but I think

that --

Q• And can you focus on -- tell me about your

understanding of the actual -- this concept of merger

as it relates to the aggregating -- -- or excuse me ---

aggravating circumstances.

A. As I sit here, I'm not really sure that I

can without really sittirig down and re-roadirig all

the cases. I think the case law for the defense on

this issue is very bad, as are a lot of issues in

capital litigation in the State of Ohio. But I think
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that what we were trying to argue was in this case

there were so many aggravating circumstances, that we

felt that some of them should have merged. We

believed some of them were dupl icative . And as a

result then, when the jury was being instructed,

rather than being instructed that there were four

aggravating circumstances, they might be instructed

that there were two or three. So, again, that°s the

argument.

I don't know m- I don°t think, at least

from my memory as Tsit here, I donpt know that

therePs ever been a case reversed because of that.

I'm not suggesting there should have been cases

reversed. But I think that it

Q. Let rne ask you another m- maybe a focusirig

question here again.

A. Okay.

Q. Do I understand correctly, no single

defendant can be -- can receive a death sentence more

than once, more than one death sentence for any

specific act that that defendant commits; is that

co.^ryrect?

A. Well, I mean, Idon't mean to be funny,

obviously, yoi-i. can on:^y be executed ov7.c.e.
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Q . Right.

A. But, no, you can receive -- I think you

could receive multiple death sentences.

Q. Let me clarify, first of all. In this

case, there were two victims.

A. Two victims. Right.

0. So is my understanding correct that the

defendant could receive one death -- one death

sentence per victim?

A. You know, I should know this, but I don't.

79

Meaning, for example, like ---- well, first off, the

only thing that makes you death eligible in the State

of Ohio is if you commit an aggravated murder and

there are certain enumerated aggravating

circumstances.

So it would seem to me that if you kill

one person, that¢s going to be aggravated murder, and

if you kill them during the commission of an

aggravated robbery, kidnapping, aggravated burglary,

to escape detection, a rape, those are all going to

be aggravating circumstances that are going to be

what makes it a death case. Those are like the - I

don't know if they're like A7 factors or somehow

they're something that sticks in my mind.
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As I sit here now -- and I haven't gone

over this case law for a couple of years, because

there are so few death penalty cases that are

indicted now here in Franklin County, it's a rarity,

cqrhereas at one time, there were many --- I probably

80

would agree with you. I think that for each murder,

you kill a persori, you kill John Doe, I believe you

can only get one death sentence per person.

But within that aggravated murder, you can

have many aggravating circumstances, and it's my-

understanding that when the jury is instructed, they

don't weigh the aggravated murder in the penalty

phase. They weigh the aggravating circumstances.

So I think that part of this argument was

that counsel should have objected and should have

asked that some of the aggravating circumstances,

because they were duplicative, they should have

merged. So as a result, when the jury was given the

final instructions, they weren't given four

aggra4,rating circumstances, maybe they were given like

one or two. I mean, that's my understanding of the

argument. I mean, I wish -- I apologize 117-or not

doing a better job at that.

Q. You do not have to apologize, sir.
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---------------- --------------- --------------------------------------------------------------------- -------------------------------------------------------------------------------- -

A. Yeah. Just my memory just isn't that good

on that issue.

Q. Okay. Proposition of Law No. 12, and

we're still generally in the subject of merger of

aggravating circumstances, this is at Page I.D.

1,670.

Do you recall that in the transcript of

this case, there's a reference to the fact that there

was a discussion in chambers concerning either the

discussion of merger within the context of the jury

instru.ctions?

A. I do not remember that.

Q. Okay. Do you recall whether you or

Mr. Barstow made any efforts to discover what had

happened in that discussion in chambers? Just for

the record here, I'm going to state that the

reference to the discussion in chambers can be found

at -- this is -- will that be Page I.D. 1,489?

MR. KOMP: That's a transcript page

number.

BY MR. LINNEMAN:

Q. The reference is to the transcript at

page 1,489.

So do you recall -- you told me you
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weren°t aware that -- or you don°t remember in this

moment, I believe, that there was a reference to this

discussion in chambers; is that right?

A. As I sit here, I do not remember that.

No.

Q. Okay. So T"ll ask a couple obvious

follow-ups. Did you make -- do you recall whether

any efforts were made by either yourself or

Mr. Barstow to discover more about what happened in

that conversation in chambers?

A. I do not remember.

Q, Okay. And among those efforts that could

have been made, maybe this would jog your memory, I

suppose, but one thing you could have done, I

suppose, was speak to the trial counsel, either

Mr. .Jaries or Mr. Rigg. Do you remeirber if you spoke

to either of them at any point, whether specifically

for this reason or in any other -- at any other time

during the appeal to obtain information?

A. No. No. We did not do that with regard

to -- I mean, 1`m certain we never went back and

tried to ask them questions about that issue.

Q. Ok ay .

A. I think for one reason maybe is Tem not
----------------------------------
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------------------------------------ ---------------------------------------------------------------- ------------------------------------------

sure that it would have done any good.

Q. Why not?

A. Well, because it was not on the record.

Q. The discussion held in chambers was not on

the record?

A. Correct.

Q- Okay.

A. But I do think there is a method in which

perhaps you can maybe -- I thought there was some

method of perhaps recreating like sidebar

conversations or other conversations that are not on

the record. But Tall be honeet, as I sit here today,

I don't know exactly now how to go about doing that,

if there is a time limitation, I don°t know that, if

it can be recreated.

Q. Tell me, based on your knowledge of the

Franklir. County Courts of Common Pleas at that time,

what was the --- is the method of court reporting just.

the court reporter, the person themselves recording?

For example, is there a contemporaneous recording,

whether audio or video, that supplements the record

that the court reporter themselves creates?

A. Back at the time this case was tried,

there was no audio, there was no video.
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Q. Has that changed now, do you kriow?

A. I do not believe it has changed.

Q. Sure. Some counties, each county is

difterent, it seems to me --

A. Right.

Q. ----- at least in my experience. Okay.

So there's no backup. To the best of my

knowledge, there's no backup to the transcript itsel^.

in terms of an audio, a video, anything like that?

A. Correct.

Q. Okay. And is there any reason to believe

that there would have been, for example, any media,

any news reporters present during the course of any

part of this trial that might have had an independent

record, whether it be a video, you kraow, whether news

footage, anything like that?

A. No idea. I mean, there was obviously a

cameraman in the courtroom at some point in time, but

I don't think this case, as serious as it was, I

don't think this case received a lot of public

publicity. I don't think this was like a case where

there was a filming going on with witnesses'

tes^imo-lav.

Q. I thought I heard you open that -- your
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answer to that question with you don't know; you

don't remember?

A. Well, of course, because I wasn't at the

trial. Yeah. I didn't sit and watch the trial.

Q. Okay.

A. But I'm just saying is that this -- there

are a few cases in the last 10 or 15 years which

receive a lot of publicity, but this was not one of

them.

Q. Right. Okay. Okay. Are you aware of any

request, whether by the trial court or for any

resource -- excuse me -- any request by trial counsel

for any resource that was needed in the defense of

the case that was either denied by the court or

limited in any way?

A. I'm unaware of that.

Q. Okay. Did you make any requests or did

you have any need for any resource to adequately

carry out this appeal that you didn't have access to?

A. No.

Q. Okay. Were you able to adequately carry

out the work that you needed to do in this appeal

within the time limits that were imposed by the

court's rules?
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A . Ye s .

Q. I think we - - I think you said it's your

recollection that you took responsibility for issues

related to voir dire?

A. I believe so. Yes.

Q. Do you recall did you have access to any

jury quest-ionna.ires?

A. No. I mean, could we have

Q. A. asked that question poorly. I started

by saying do you recall. So let me ask the question

again.

86

Did you have access to jury questionnaires

as part of the review of the record that you had?

A. The answer -- -- I' m. going to answer it, no,

I did not, and I do not believe jury questionnaires

are made part of the record.

Q. Is that a problem?

A. I mean, you're asking me do I think that's

a probleTn?

Q. Yes.

A. Well, I think that any time you"re doing

an appeal, the more that's in the record, the better.

If you're trying to explore, if you want to raise a

potential Batson challenge on a particular juror,
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maybe, yeah, I think any extra information is going

to be helpful.

I think I know why the court does not make

those questionnaires part of the record, because they

contain a lot of personal information about the

individual jurors, where they work, maybe areas where

they live, family members, work histories. So is it

a problem? It could possibly be. Yes.

Q. Okay. Did you do anything in particular

to prepare when you began work on this case? Is

there any special -- anything you do to prepare for

undertaking an appeal?

A. No.

Q. Okay. Here's Exhibit 21. T think this is

just a pleading that you'll -- that I believe you

filed. I would call this a praecipe to prepare the

record, the transcript; is that right?

A. Yes, sir.

Q. So filed that on December 31, 2002. And

then - -

A. I'm working on New Year's Eve. That's

pretty good. That's amazing.

Q. Wonder what time? Or your runner was.

Yeah.
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MS. LEIKALA: Did you skip 20?

MR. LINNEMAN: Yeah. I haven't

necessarily used -- I have pulled a couple out.

MR. KOMP: 20 was used earlier.

MS. LEIKALA: Okay. Found it.

BY MR. LINNEMAN:

Q. Okay. Here's 22, this is a copy of the

transcript and the record. Excuse me. I should say

am I right that this is the certification of the

filing of the transcript and record?

A. Looks like it. Yes.

Q. Okay. So how do you -- once the record is

filed, how do you -- what steps do you take

ordinarily in T'm going to start over.

I'll ask this question two ways, or ^-^^'ll

say it's got two components. First, once the record

is filed when you're working on an appeal such as

this, what are the steps that you normally take -- or

what was the -- or what is your ordinary practice in

just ascertaining the completeness and correctness of

the record; and then, second, if there was anything

that was done differently in the Monroe case, what

did you do differently?

A. There's nothing done differently in the
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Monroe case that I am aware of. I think when the

record is filed, normally go up to the Ohio Supreme

Court, go to their clerk's office, review the record

to see if there's anything there that's unusual, and

supplement the record, if needed, after reading the

transcript.

Q. Okay. Did you go to the Supreme Court in

this case?

A. I'm certain I did. Yes.

Q. Okay. You don't --- do I take that to mean

you don't personally -- you don't recall it as you

sit here now, but that would be your ordinary

practice?

A. I recall going to the Ohio Supreme Court

on many different occasions to review the record

because they bring it out in a big box, you sit at

some little cubicle. But do I specifically remember

doing that in this case? I don't specifically

remember looking through the Jonathan Monroe record.

Don't remember that.

Q. Okay. But it would be your ordinary

practice --

A. Yes, sir.

Q- -- is that what I understand?
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Okay. As someone with some experierace in

this, how do you figure out whether there's anything

missing or whether there's some defect?

A. It doesn't really become a big issue, to

be honest with you. I just don't foresee that to be

a huge issue.

Q. Why not?

A. Well, because, I mean, you're going to --

my job is to do the direct appeal. So I'm looking

for legal issues. I'm looking for a search issue, a

Miranda issue, ineffective assistance of counsel,

prosecutorial miscoraduct, 404B issues, that's what

I'm looking for.

Q. 404B?

A. Ye ah. A 404B.

Q. Could you enlighten me? What do you mean

by that?

A. It's a rule of evidence. You know, it's

like letting in prior bad acts.

Q. Sure. Okay.

A. It's one issue that causes reversals on

many occasions. So that's what I'm looking for. I'm

not sitting there like a clerk and sitting there and

reading to see if everything was admitted. I'll be
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- -------------------------------- --------------

honest with you, I'tae done over 200 appeals. It' s

not relevant. It'S not that important.

Gdhat's in the -a I mean, the record

when I think of the record, I think of the

transcript, what the court reporter takes down. The

fact that some exhibit is not in there, like some

hammer or some knife that my client used to zap

somebody, I don't care if it's there. I wish that it

wasn' t, but it becorcles meaningless, in aty opinion.

Q. Sure.

A. Yeah. I'm just trying to look at

pragmatics of it.

Q. Right. Understood. Okay. But so you

didn't in this case, you did riot ascertain that

there was anything missing? Your review was for --

at that time was for legal. Well, now, let me just

understand a sort of nuts and bolts issue here.

You go to the Ohio Supreme Court, you go

to the building and actually look at the original

copy that's been produced here, but you also obtain

your own -- all your research is not done in the Ohio

Supreme Court. You obtain a copy of the

transcript - _

A. Of course.
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Q. -- that you take back to your office?

A. Well, yes. Of course. Yes. Yeah. You

got to remember, when I'm looking at the record at

the Ohio Supreme Court, I don't have some chart and

I'm sitting there going through the record, oh, okay,

this is here, this is here. I don't do that.

That's --- to me, it's raot an important component of

what I'm trying to do. Tt's this guy is on death

row, if I want to get this case reversed, it's got to

be something more than some hammer wasn't admitted

into evidence or they misplaced sign. It's got to be

some really good issue, and that's going to be in the

transcript. So that's really what my focus is.

Q. Sure. Here's Exhibit 23. This was a

motion that was filed by the State to correct the

record. And maybe I can refresh your memory here a

little bit. What did I say that was, is that 23?

A. 23.

Q. After -- you correct me if I'm wrong. I'm

just going to try to give you a little context here.

After the appellant brief was filed, this motion was

filed because based on the one argument was raised in

the appeal that had to do with a jury instruction.

And then in response to that -- I noticed this in
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oral argument -- the prosecutor said something about

having then been alerted to some portion of the

transcript where there appeared to be an omission.

Does this ---- is any of this familiar to you?

A. No. No.

Q. Okay. You have no recollection of it?

A. No recollection at all. No.

Q. Okay. Well, this motion suggests that the

transcript of the trial was incorrect and that the --

because of the fact that the jury instructions

themselves were different from the way the transcript

reads, during the time the judge was reading the jury

instructions to the jury. And it suggests that it

was -- that the transcript must be in error and

the but the proceedings were actually corrected --

were actually conducted according to the jury

instructions. So you don't have any specific

recollection of this issue?

A. Nope. No. I do not.

Q. Okay. Do you remember did -- now, there

was this motion to correct the record. On my review,

I don't see that --- it originated first -- before

they filed it in the Supreme Court, they filed it

with the trial court. Do you remember -- do you have
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any recollection of that, of ever filing -_- did you

ever file anything in the trial court?

A. No. I mean, no, I don't think we did.

No, because I was not his trial counsel.

Q. And, well, that's one question.

Exhibit 23, again, they indexed -- the prosecutor

indexed to the motion a copy of the entry of the

trial court. No. It's not there. Let's see. Oh, I

see. No. I've given you the common pleas motion.

Exhibit 23 is the common pleas motion.

A. Okay.

Q. And it identifies it does identify you

as being served with a copy of it.

A. Okay.

Q. So you never -- you didn't file -- you

weren't -- you considered that you were not trial

counsel at that time?

A. Well, I was not trial counsel for

Mr. Monroe ever. y was always appellate counsel.

But this was a motion to correct the record. I

don't -- this would have been filed --- this looks

like it was filed October of 2003, so we were

appellate counsel at the time, but it appears we did

not respond to this motion. I'm not sure any reason
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why we wou1 d ,

Q. Was there -- let's start with the issue of

just who was representing - you know, who actually

represented Monroe in the Court of Common Pleas at

that time, do you know?

A. Well, no. I think I just said, I mean, we

were his appellate counsel at the time, so this

motion deals with to correct the record for purposes

of appeal, so we would have been his counsel, but we

didn't respond to the motion because I assume we

probably thought it was unimportant.

Because I think what my understanding

is -- I mean, this is not -- again, you P re asking a

question. What I'm saying is that the transcript and

the jury instructions differed. So the State's

position was there's no way that the judge skipped

over reading paragraphs of the jury instructions

because nobody objected, trial counsel's both there

with their copies. So as a result, the State's

correcting the record. They're saying that the

record should read the way the jury instructions

read.

I think the jury gets the jury

instructions. The jury instructions are taken back
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to the jury. So they're sitting there -- I don't

kriow i. ^ they get like 12 separate copies, but I' m

96

almost certain that jury instructions are going to go

back in a capital case. So all the Stato's doing is

they're asking to correct the transcript so that the

transcript reads l.ike the jury instructions do, which

is what the jury had. So I have no understanding why

we would ever even think of opposing that motion. I

dora.' t understand how it could ever be the basis of an

appeal, any kind of significant issue-

Q. Okay. Well, I mean, if there was an error

in the jury instructions, could that be the basis

ot --

A. That' s not what the motion says. The

motion doesn't say that there was an error in the

jury instructions. I thought what the motion said,

as I read it real quickly here, was that the

transcript -- apparently as the court reporter is

taking it down, that the ---- that the jury

instructions the court was reading, that two

paragraphs -- either a paragraph or two were omitted

from the trial transcript. So as the court reporter

is taking it down, there's two things that could have

occurred, either the judge skipped reading the two
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paragraphs by accident or the court reporter, when he

did the transcript, lost those two paragraphs.

That's my understanding.

What the State's arguing is, which I thirik

actually is correct, because every once in a while

the State does make correct arguments, not very

often, but every once in a while, they made an

arguTnent saying it's highly unlikely that two

prosecutors and two defense attorneys, who we can

assume were both awake, that they would have allowed

the judge to skip over important sections of the jury

instructions. So the State just wanted to correct

the transcript.

And probably what Mr. Barstow and I did

was re-read this, and our view was, yeah, that's

probably right. But however it happened, it doesn a t

matter, because these jury instructions go back, so

the jury had these already. So it seems to me much

ado about nothing.

Q Q. Okay.

A. Unless I P m misunderstanding the motion.

Q. I mean, again, your recollection -- you

didn ° t -- -- you don ° t have a recollection of this -- -

I'm. doing a bad job here.
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Do you have a specific recollection of

this series of events or not? I mean, am I just ----

do you remember, when it happened, your thought

processes at the time, any conversations with

Mr. Barstow at the time?

A. No.

Q. Okay.

A. No. I mean, I will say this, you know,

Iem not trying to be so carefree or whatever saying

if this motion came in on a capital case, I have no

doubt that we both reviewed it, but what I°m saying

is that there's no rule, nor is there any common

sensical theory that we have to respond to every

single thing that goes on in a capital case.

As I said earlier, sometimes the State

makes requests and they file motions that maybe

sometimes they make sense. And we felt that even if

this was incorrect, like, let°s say the judge skipped

over these two paragraphs, how would that give any

relief to Mr. Monroe, because the jury had these jury

instructions?

Q. Well, could the jury have taken an

implication or could the jury have taken the judge at

his word at the time he's reading the jury
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instructions if, in fact, the judge omitted a not

guilty instruction? Let's say the State is wrong.

agree -- Iwon't take issue with your proposition

that sometimes the State can offer an argument in

which it is correct. I"ll give you that for the

I

moment.

A. Okay.

Q. But is it also true that if, for example,

the judge by some manner failed to read the not

guilty instruction, which is the one that was omitted

here

A. Right.

Q. -- and the attorneys failed to object

because everybody had been reading a set of j'ury

instructions thates 40 or 50 pages long, nobody

noticed it, and as a result, a not guilty instruction

was not given to this jury, would that have -- could

that have -- could that have affected their mindset,

affected their perception?

A. First off, the jury instructions here are

12 pages long, they°re not 40 or 50 pages long. I

have no ability, as I sit here today, to hypothesize

what could or could not have happened in an

individual juror"s mind.
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However, I think that -- maybe it's

suffice to say that we did not file a response to the

State's request, and I can only surmise as to why we

did not was because the jury had the jury

instructions. The jury had verdict forms that said

not guilty, so obviously they had -__ they could have

circled NG. I wish they would have, we wouldn't be

here. So, again, as 1sit here today, I find no

reason as to why we should have responded to this

motion.

Q. Okay. So it wasn't a strategic reason.

It was based on -- you felt it was just a loser on

the merits, that the State was probably correct?

A. I believe either, A, the State was

correct, or if the State was -- whatever reason, _.

f"elt that it was nothing that would assist Mr. Monroe

in having some relief from his death sentence.

Q. Okay. He just wasn't likely to get -- it

wasn't likely to change the outcome?

A. That's my opinion then -- I assume that

was my opinion then. That's my opinion now. I mean,

I could be wrong. Frankly, I hope I am. I hope he

gets off death row.

MR. LINNEMAN: Sure. `I'hat ' s f ine . Let ' s
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see if there's anything else T should give you for ---

no. ^ think that's fine.

Does anybody need to take a break?

MS. LEIKALA: Off the record.

(Off the record.)

BY MR. LINNEMAN:

Q. Let's see. These are in, at this point,

in no particular order, so hang with me.

Let's see. All right. Now, am ? right

though that in the course of the -- in the course of

the appeal, the you took on the issue of review of

voir dire, right?

A. Yes.

Q. Okay. And I don't see that any issues,

any propositions of law relate to voir dire; is that

right?

A. Correct.

Q. N'ow, can you pull out your Exhibit 5--

A. Sure.

Q. -- which is your notes from -- some notes

out of the f i le .

A. Yes, sir. I have it right here.

Q. Okay. And I can see that -- I can follow

along pretty easily here. You've got Volume 1 and
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then page 2 is Volume 2, and I know from my review

that 1 and 2 are entirely voir dire. It looks like

you've got two places on that first page there, you

have the word "assue" blocked out or underlined.

Does that reflect your attempting to highlight that

for later consideration at that time or your belief

that it was an issue?

A. Can you show me what you' re referring to?

Q. Yeah. Right here on this first page, I

see the word " i ssue ,'° and then I see the word " i s sue'g

all the way at the bottom. Does that mean you

considered those to be grounds for relief initially?

A. I understand your question now. I think

it was something that I highlighted so that I could

maybe reflect upon it at a later date. You know, I' m

always one that I like to --- sometimes I don't even

like to take notes when I' m reading through something

the first time. think it's better just to have a

free reading of it. Here, I think I was just taking

some notes. I probably blocked it off just to go

back and review it, you know, that it caught my eye,

but I`,3rasn.'t sure if it was going to be raised.

Q. And both of these, it looks like, are to

jurors who were challenged, right?
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A . Ye s .

Q. One of them, it looks like, is excused.

A. Yeah. It looks like Juror Thompson was

excused per State. It looks like it was somethirag

about life, rnaybe she was someone who was caught up

on whether or not she could give -- could return a

death sentence. It looks like right above her the

defendant challenged somebody, and it was sustained

by the court. ADP is my initial for automatic death

penalty.

Q. Meaning the person is predisposed to --

A. oh, yeah. I mean, yeah.

Q. -- a capital sentence?

A. Yeah. They would participate in it if

they could. Yes.

Q. Right. Okay. What about in your review

of the transcript, if you recall, do you recall that

at one point at the beginning of the trial there was

a sample, a DNA sample that became available

suddenly, or that the defense had been previously

unaware would be available?

A. No. I have no memory of that. E'rom my

memory, I believe there was DiNA evidence linking

Mr. Monroe to this case, to these homicides. I don°t

Anderson Repcartwng Serrlces, Inc. (614) 326-0177



1

2

3

4

5

6

7

^

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

W. JOSEPH EDWARDS - July 15, 2013 104

know if I have this confused with another case. I

don't know if there was like a bloody -- if there was

maybe even a bloody fingerprint. I don't know if

that's this case or I'm confusing it with another

case. But I think there was some blood evidence in

this case.

Q. I think you're right. And, well, do you

recall anything about -- and this would -- - really the

issue I'm going to here would have to do with the

defense being surprised by the fact that the DNA

evidence became available for testing.

A. I don't remember that.

Q. Okay. What about the disclosure to the

defense of the existence of a witness who was a

neighbor of the victim?

A. I have no recollection of that.

Q. Okay. Again, the issue was or excuse

me -- the way it's shown in the record -- the way it

came up in the record was that the defense attorneys

had only recently learned of the existence of a

witness who had given an indication that they saw two

people entering the apartment much earlier in the

night.

A. I have no memory of that. And, again, I
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think it's mainly -- I'm trying to think of my --

yeah. I mean, I would have been reading this

transcript over nine years ago.

Q. Sure.

A. I think portions of my memory are good on

some things. Nine years, I probably read the

transcript sooner than that because I prepared for

the oral argument, but seven years ago, I wish I

could remember that specifically, but I can't.

Q. Okay. No. That's fine. Do you recall

anything about a prosecution witness in the

transcript who offered testimony that suggests why a

witness -- or excuse me ____ suggests that his belief

that somebody was lying?

A. No.

Q. Okay. Any recollection of a detective's

explanation of why he believed that the defendant

actually committed the crime in this case?

A. No.

Q. Okay. Do you recall any testimony in the

record about a witness offering the opinion that

one -- that a-person who was seen f-ieeinr.^. the scene

of the crime looked scared at the time that he was

observed?
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A. No.

Q. Okay. Do you remember there being an

issue in this case or there being evidence in this

case at the trial that asubpoena to a grand jury was

found at the crime scene?

A. No.

Q. Okay. Do you remember the component --

the time in the transcript when trial counsel

informed the court that they were withdrawing a

notice of alibi?

A. No.

Q. How about the review --- excuse me --- the

portion of the transcript --- or the portion of the

case in which the court was advised that Mr. Monroe

had decided not to make his family members testify in

mitigation?

A. I remember that. Yes.

Q. Okay. Do you think there could be a

connection between that uestimony ..... or excuse me .

that decision -- well, tell me your recollection of

that com-ponent of the trial.

A. Oh, 1 just remember that .1 think that

there were some family members that had been brought

u.p from some like really rural area. I don't know if
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somewhere, some godforsaken plac;e, and they were just

very rural, poor , and they were brought up for

mitigation. And I thought ---- I can remember it would

have been something like pretty good mitigation.

They could have really shed some light on how the

defendant was raised and maybe could have really

engendered some sympathy on behalf of the defendant

for the jury.

But then I remember that something

happened where he wanted to -- he didn B t want them to

testify. And I just remember it caused a big

commotion in the courtroom, like something happened.

I don't know if the witnesses were in the courtroom.

I just remember the judge --- Judge Fais, who I know

very well, but he just seemed like he j.zst went off.

He seemed like -- you could tell from readinc.^ the

transcript he was very upset with defense counsel. I

think it's the same issue. But it just seemed like

the mitigation collapsed.

And I found it to be very problematic

because after handling the Herman Dale Ashworth case,

I really don't think that a defendant should have the

right to waive mitigation. I don't think the
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defendant should have the right to pick and choose

what's presented. So that was my concern. And I

think if he's going to do that, I think there should

be some kind of a psychological done on him to make

sure that he's waiving it, he' s doing it knowingly,

intelligently, and voluntarily. So that was orie of

my eoncerns. Tfelt that was handled poorly by all

involved.

Q. And, yes, I recall your discussion of

that. That was one of the issues that you identified

and argued in the oral argument, right?

A. Yes.

Q. There was a lot of time spent, i: I recall

correctly, in your oral argument.

A. I don't think a defendant should be

allowed to sabotage his own mit.igation. I don't

think a defendant should be allowed to pick, you

know, I want the death penalty. I don't think this

is like the old let's make a deal, I'm taking what's

behind Curtain No. 3. 1 think that the jury should

hear all relevant mitigation, and they should then

make a decision, because there has to be a narrowing.

Everybody who commits aggravated murder with death

penalty specifications does not automatically get the
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death penalty. The jury should hear all relevant

mitigation, whether the defendant wants it presented

or not.

Q. D i d you sense i ri tha t-- - i n yourvi ew, was

that -- - did that have to do with the relationship

between the attorneys and the defendant at that time?

A. I don't know. I felt or at least from

my memory that it was more the fact that Mr. Monroe,

aside from the allegations in this case, appeared

that he did not want his family members to have to

beg the jury for his life. So I thought it was more

of a sense of honor or concern for his family on his

part than it was that the attorxzey relationship had

broken down. But, again, that 9s based upon a reading.

that was done seven or eight years ago, but that°s

the impression I have as I sit here now.

Q. Okay. I got a couple more of these to get

through. Let' s see. Here 9 s Exhibit 27. This is a

notice of additional authorities. Can you -- I

assume you kriow more than me about this. What is

the -- what is the procedure and the rule about

additional authorities? How did this come up?

A. This is just Steve Taylor -- this is just

Steve Taylor being Steve Taylor. That's all this is.
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I mean, I don't know. Steve likes to, you know, tell

the Supreme Court that he's found new authority. I

don't know. I've known Steve for 20 years, and he

probably does this in almost every case. You know,

he reads ---- he's head of the appellate section in the

prosecutor's office. He comes across different

cases, and he thinks every case is on his side. So I

think that's all this is. They may be on his side.

I'm not in any way suggesting he's misrepresenting

anything. I'm just saying that's just what Steve

does. I think he takes -- when he goes on a

vacation, I think he reads case law.

Q. Okay. And there's no argument here.

'fhese are ;ust --

A. I don't think you're allowed --

Q. -- notice of relevant authority

A. Yeah.

Q. reportedly relevant.

A. -l didn't mean to interrupt. I apologize

for that. But I don't think you're allowed -- once

all the briefs are in, I don't think you're allowed

to argue. I think you submit additional authority.

I can't cite you the rule, but that's kind of like

my -- I think that's what -- you just submit
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additional authority without argument.

Q. Okay. And there's a time limit, right,

you have to within some period of time before -- it

has to be in time for oral argument that you can

submit additional authorities; is that right, do you

know?

A. I have no idea. 1 suspect if it deals

with our Ohio Supreme Court, there has to be a time

limit. Yes. There's a time limit for everything,

except for when they have to render their decision,

then there's no time limit.

Q. You did not submit any additional

authorities, right?

A. Did not. No. No.

Q. Okay. This I neglected to do before.

This is Exhibit 25. I'll just ask you am I right

that this is the -- we talked about this before --- .

think the way this went is that the prosecutor first

filed a motion to supplement the record, and the

trial court, once it was -- then the trial court, in

fact, granted the motion, then the trial court

proceeded to supplement the record in the Supreme

Court; does that sound right? Did I understand just

in terms of the sequence of the way that worked?
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A. Yes, sir.

Q. Okay. The State filed --- tell me what you

usually do in terms of preparation for -- once you

filed your brief, how do you normal.l.y how do you

normally take the case from there, and tell me if you

did anything different from the point in time where

you file the appellant's brief going forward.

A. You file the brief, and then obviously

you're off doing other things. State files its

brief. You review it. Sometimes we file a reply.

Sometimes we don't. I think in this case, we did

not. And then you just wait for the court to

schedule oral argumezit.

Q. why didn't you file a reply?

A. Sometimes we do. Sometimes we doxi' t. in

this case, I don't know if there was any particular

reason as to why we did not. I felt that any reply

to State's argument could be made at oral argument.

I mean, sometimes we do and sometimes we don't.

Q. Is there some specific set of criteria

that you're looking at when you make that decision?

A. Well, I think if maybe the State would -__.

maybe we felt that they -- I don.' twa.n.t to say

misrepresent, that sounds like too intentional, that
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sounds bad. Maybe if the State ---- maybe if we felt

that they misinterpreted some case law, or if we felt

that the State omitted some facts or something like

that,you know, something that obvious, something

that we needed to address in a reply brief. And I

think that -- I mean, I don't recall reading the

State's brief in this case. I'm sure we did.

Q. So if there's not something that jumps out

at you that needs to be addressed in writing, you

ordinarily reserve it for oral argument?

A. Yeah. Right. All you're basically going

to be doing in a reply brief is reiterating the

arguments you already made. And I'll be honest with

you, I just didn't think that there were many good

issues in this case. You know, I just didn't think

there were a lot of --.- I mean, it was a tough one,

you know. I thought there were a couple good issues

in the case, but it was tough because I thought for

the most part, the trial judge was really fair, and I

thought the defense counsel, all in all, did a fairly

good job.

And if I can remember correctly, although

I don't remember all the pieces of evidence, I think

that there was at least some pretty strong evidence

Anderson Reporting Serviees, Inc. (614) 326-0177
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of his involvement in this. I think -- I don ° t know

if there was like a jail --- I think there was a

jailhouse informant, and Shannon Boyd testified, I

just felt that --- I was not overly optimistic about a

reversal in this case.

Q. Okay. So then that gets you to ---- so you

get to oral argument. Any particular criteria or

magic as to the decision of who handles oral argument

or whether you split it or anything like that? In

this case, Ibei.ieve you, to my review

A. I did.

Q. -- review of the video, at least, you

handled the oral argument.

A. Yeah, because Mr. Barstow had never done

an oral argument. He did the Michael Turner oral

argument.

Q. Did that come :oe-fore or after this one?

A. I doz-^a ' t remember.

Q OkaT,r.

A. I. think -- _ don't remember that. I:nean,

but for some reason, I just told him Iwou-d do this

argument because he was go.ing to do the Michael

Turner. So I did it. And I think the preparation is

you just pick, you know, you have, Ibel.ieve, 30
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minutes, but that 30 minutes goes really fast. You

don't think it's going to, but it really does. And

you just pick three or four issues, but you have to

be prepared for everything, and you just go up and

give it your best shot.

Q. Okay. After you got the decision, we saw

that you sent a copy to Mr. Monroe. What do you

do -- same question -- what is your -- what is the

ordinary set of options that's available to a

defendant after an adverse decision, and then what

did you do to either pursue those options or what did

you do differently than what you normally would have,

if anything?

A. First of all, I didn't do anything after

we sent him the decision. My understanding is his

avenues would be that he could appeal the Supreme

Court, the Ohio Supreme Court's decision to the U.S.

Supreme Court. Frankly, I don't know how often

that's done in capital cases. I think sometimes it's

done, sometimes it's not. I think often times it's

not.

And then my understanding is within a year

of the Supreme Court of Ohio's decision, I think he

has to file a habeas petition. But we don't -- I
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---------------------------------- ------------------------------------------------------------------------------------------------- - --------------------------------------------------------------------------- - ----

don " t do anything because I know that the State

Public Defender' s office then takes over the case,

and then they petition the court to either appoint

counsel for federal habeas or they co-counsel the

case, because I know they have their death penalty

unit monitors all that, or at least it did then. Now

I donP t know what " s going on because the Federal.

Public Defender has their own unit. I d.on' tknow.

But at the t ime , I didn ° t do anything. I sent the

client a letter, herePs your decision, people will be

contacting you, and best of luck.

^.,) . Okay. Well, what about like a -- I mean,

do the Supreme Court's rules allow for something like

a request for reconsideration or request for

rehea.rincr;

A, I'm sure they do. I` zri. sure they do. But.

they af-firrri, as you know, 97 to 98 Dercent o-*L:' death

penalty cases. So yeah. Imean, it's not going to

work. I mean, if yoa p re going to get relief, you°-re

probably going to have to aet relief somewhere else.

Q. Then did you -- so you mentioned the

pros-oect of petitioning for awrit of certiorari to

the U.S. Supreme Court. Did vou acti;rely consider

that in this caser
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A. No. I'm done. Once the ---- I mean, I'm

not appointed to do anything else. I'm appointed to

represent him in the Ohio Supreme Court. Once that

decision is rendered, I'm done.

Q. Okaye

A. Because I know that the State Public

Detender°s office, they're going to pick the case up,

so they do that.

Q. We saw the very simple order that

appointed you. Is there any other document? You

don't have a contract or anything like that?

A. Contract with whom? With whom?

Q. Well, who pays you?

A. Who was that submitted to? I'm not

trying -- -

Q. Right. I'm just wondering.

A. No. There's no contract.

Q. Okay.

A. No.

Q. Okay. So that's it.

A. But you do do it because you're doing the

federal habeas appointed, correct?

Q. Sure.

A. So it's the same thing, just like you're
----- - - - --------- - - ------------------- ----
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appointed, we're appointed by the trial judge, but

the bill goes to the Ohio Supreme Court.

Q . Right.

A. But like once that's over with, we don't

bill for anything else. So I don't mean to sound

cold and callous, but if I can't bill for this U.S.

Supreme Court, why would I -- I'm not going to do it.

Q. Sure.

A. Because ^. know the State Public Defenders,

arid they know it much better than I do because that's

what they do. They have a whole unit that does

nothing but death penalty appeals, and I mean, that's

their thing.

Q. Right. I just wondered if there was some

other thing out there that would --- that tells us

anything more about your represeritation. I haven't

seen it yet.

A. No. There's nothing else. There's the

appointment from Judge Fais, and there's my bill.

There's no contract with the defendant.

MR. LINNEMAN: Right. No. Sure.

Do you have anything else? Oh, yes.

BY MR. . LINNEMAN:

Q. 1 have -- i think thi_s is a series o:^
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quick questions. You're aware that in this case, the

last thing on the Supreme Court's docket was a motion

for -- a motion that was filed by David Stebbins, and

it was after your --- it was after the completion of

the oral argument, after the decision, and he raised

several arguments. Did you ever read Mr. Stebbins'

argument? It was basically a motion for

reconsideration.

A. Probably not.

Q. I.have that somewhere. Let's see.

MS. LEIKALA: Petitioner's Exhibit 2.

MR. LINNEMAN: Petltloner' s Exhibit 2.

MS. LEIKALA: Do you want me to find it?

BY MR. LINNEMAN:

Q. I think I've got it. It's an application

for reopening is what it's called, on January 17,

2006. Do you recall whether you reviewed that motion

or not?

A. Can't even recall receiving it. Probably

if I did receive it, wouldn't have looked at it. No.

Q. Okay. I'm just going to ask you --- he

raised a number of grounds in that motion -- so my

question to you each time -- this was -- I think this

is what you would call a Murnahan brief -- I'm just
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going to ask you if there was a tactical reason why

you chose not to raise one of these things, each one

of these items that he raised in his subsequent

motion.

A. Could I correct you on something?

Q . Sure.

A. You said this is -- I thought Murnahan was

under Appellate Rule 26B.

MS. LEIKALA: It's application to reopen.

A. To reopen in the Ohio Supreme Court. I

didn't know that that would be fought under 26B, but

if that's what he raised. Who is he working for at

the time? I mean, do you mind me --- was it with the

State Public I7efender? Because the Federal Public

Defender, they weren't in existence at the tirne.

MR. KOMP: Let's go off real quick.

(Off the record.)

BY MR. LINNEMAN:

Q. Then my question to you will be for each

one of these, I've got about 10 of these I'll just

ask you.

A. Sure.

Q. Is there a strategic reason why you

avoided raising any of t-hese grounds.
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A. Okay.

Q. First, that Mr. Monroe was deprived of the

effective assistance of counsel in the pretrial

invest.igation and motion practice in his trial.

A. I don't even know if you could raise

mean, I think you could raise on appeal why a certain

motion was not filed possibly, but I think those are

outside the record.

Q. Okay. So you think that's a

post-convicta.on relief question?

A. I would think so. Yes.

Q. Okay. Was there a strategic or tactical

reason why you avoided raising the issue of afailu.re

or ineffective assistance of counsel in the

investigation and preparation or lack thereof for the

penalty and mitigation phases?

A. Again, outside the record because you're

saying defense counsel should have investigated

something better. Okay. If I raise that on direct

appeal, they're going to look at me and say,

investigate what? So you need something that they

didn't investigate. So to me, that's like the

mother's milk on either a State post conviction or

what you guys are doing, federal habeas.
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Q. Okay. Was there a strategic or tactical

reason why you avoided raising any international law

claims?

A. Because I have never read a single case in

my adult life that reversed a death sentence from the

State of Ohio or any other state in the United States

for that reason. I think it's almost laughable.

Tt's an embarrassment to attorneys to even raise

that.

Q. So you considered it doomed to fail on the

merits?

A. No. -= considered it laughable.

Q. On the merits?

A. It's ridiculous. Yes.

Q. Okay. Is there a strategic or tactical

reason why you avoid raising any Brady, or that is, a

failure to disclose disculpatory information grounds?

A. Again, what did they fail to disclose?

I'm not asking you a rhetorical question. That,

again, that sounds to me like Mr. Stebbins was doing

the post conviction or he had the post-conviction

petition, but you need to know what evidence they

failed to raise to raise that, so it seems to me,

again, that's something in State post conviction,
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that's something that you guys would do, or maybe

that's motion for a new trial. But I was unaware of

any evidence that came out during the trial of

Mr. Monroe°s case that defense was not made aware of

and did not adequately allow them to prepare his

defense.

Q. So to your read, there were none of those

issues on the record?

A. No. There were no -- -- no reason. No.

Q. Was there a strategic or tactical reason

why you avoided raising the adequacy of a

proportionality review by the Ohio Supreme Court in

the course of the -- in the course of its review?

A. I° m not even sure if I know what that was.

Proportionality review, I'm not really sure I

understand that.

Q. Is there a strategic or tactical reason

why you avoided raising a challenge to the trial

cotart' s sentencing entry?

A. No. There's no I didn't _-- I read the

trial cou.rt's sentencing entry. I don't think I saw

any reason to question the trial court°s sentencing

entry.

Q. Is there any strategic or tactical reason
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why you avoided a challenge of the weighing of the

aggravating circumstances against the mitigating

factors a --

A. Could you say that again?

Q. -- in the sentencing phase?

A. Well, of course, that's in the sentencing

phase, of course. That's not during the trial phase.

That's obvious. ^iist to challenge the weighing - -

well, I think we kind of did sort of in a way when we

argued about the duplicative aggravating

circumstances. I'm not really sure what he means by

that specifically. But yeah.

Q. Okay. Was there any tactical or strategic

reason why you avoided raising a challenge to

improper arguments that may have been made by the

prosecutor during the course of the trial, that is,

appeals to the prejudices and passions of the jury?

A. I don't think that existed.

Q. You didn P t see that within the four

corners of the record?

A. No.

Q. Okay.

A. I mean, there may have been -- z mean,

there may have been some arguments about -- there may

Anderson Reporting Services, Inc. (614) 326-0177
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have been something, but was it enough to allege

prosecutorial misconduct? I mean, I've done that in

the past, but I don't remember seeing it in this

case.

MR. LINNEMAN:

Thank you for your time.

TE-IE WITNESS:

MR. LINNEMAN:

not done yet.

T'HE WITNESS:

MS. LEIKALA:

MR. LINNEMAN:

places or anything?

MS. LEIKALA:

MR. LINNEMAN:

Okay. That's all I have.

Although --

You're welcome.

-- it sounds like you're

Not done yet. That's okay.

No. I only have a few.

Do you want to switch

No.

You can see and everything

all right.

MS. L".^.̂ I:.LA: I'm fine.

EXAMINATION

BY MS. LE I KALA :

Q. Going back to Exhibit 28 is one of the

first exhibits that we had. It's probably at the

bottom of your pile.

A. Yeah. Do you know what it is?

Q. It's the one-page handwritten note from

Anderson Reporting Servrces, Inc. (614) 326-0177
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Mr. Monroe.

A. Okay. Hold on a second. Let me see if I

can -find that. The problem is I. didn' t put these in

order.

Q. It's probably right at the bottom.

A. It's not. Can you just show it to me.

Okay. Yes.

Q. That does not have a date on it; is that

correct?

A. That is correct.

Q. And it doesn't say who that is addressed

to, whether it was you or Mr. Barstow, correct?

A. That is correct. Yes.

Q. You don't know if that was after the May 1.

meeting or some other time that you had gone to the

prison?

A. Correct.

Q. Okay. Do you recall if you created an

issue list with Mr. Barstow when you were going

through to write the brief and come up with the list

of issues and determine which ones you were going to

raise and which ones you weren't?

A. I'm sure that we did. I'm sure we

discussed issues over the telephone. I'm not sure if
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we ever really sat down and wrote down an issues

list, per se. I think we more discussed issues over

the telephone and then split u-o the tasks.

Q. Looking at Exhibit No. 9, that is also

another letter from Mr. Monroe, on.e-page letter.

Taking a look at that, you agree that also is

undated?

A. Yes.

Q. And have no idea -- it is addressed to

you?

A. Yes, it is.

Q. But there"s no indication of when that was

sent to you, and that's the letter that talks about

going and talking to his inom?

A. Yes.

Q. Okay. And. z'm correct that that's also

undated?

A. <:`orrect .

Q. I think you answered this question

already, but you don' t file a writ of cert; your

appointment is not for that; is that correct?

A. That is correct. Yes.

Q. And at that time, do you then transfer

your file to State Public Defender or conimunicate
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with them in some way that you're do-r1e with your

representation?

A. I don't thi:nk there's really, to my

knowledge, there's really any communication. I mean,

I know that they're keeping ---- you know, my

understanding is that they have people that follow

all these cases. I mean, every time a case comes

out, the Supreme Court decides it, they know it.

And, obviously, you have the attorneys that are doing

the post-conviction petition who are normally from

the State PD's office, and it's just always been ---- 1'

think this was maybe the 7th or 8th capital case that

I had done on appeal, and it's just the way, that

it's a natural transition, they take the case over.

Q. Okay. Now, you had -- one of the claims

in the appeal was the waiver of mitigation, and you

said you wrote that; is that correct?

A. Yes.

Q. Okay. And that was kind of an Ashworth

claim; is that correct? That's the Ohio Supreme

Court case about waiver of mitigation?

A. Correct.

Q. Okay. And you said you represented

Ashworth at uhe trial?

Anderson Reporting Services, Inc. (614) 326-0177



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

W. JOSEPH EDWARDS - July 15, 2013 129

A. At the trial phase. Yes, I did.

Q. Mr. Monroe's case was different than

Ashworth; is that correct? In Ashworth, he didn't

allow any mitigation; is that accurate?

A. He did not allow any mitigation. Correct.

Q. Okay. And in Monroe's case, there was

some mitigation. 'I'here was one witness and his

unsworn statement.

A. Obviously, I think you are correct on

that. Yes.

Q. So this is not analogous or not exactly

the same as Ashworth factually.

A. I would agree with that.

Q. And just this is something that we've kind

of touched on a few times. It's your understanding

that direct appeal is only for issues that are within

the four corners of the transcript or of the trial

court record, correct?

A. Correct.

Q. Anything that would need to be

supplemented is more properly and another avenue

would be at a post conviction or motion for new

trial; is that accurate?

A. I think the supplemental material like
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witnesses that could have testified, things like

that, is normally going to be part of post

conviction.

Q. And, in fact, it cannot be decided in

direct appeal; is that correct?

A. That's my understanding. Yes.

MS. LEIKALA: I don't have anything else.

MR. LINNEMAN: All right. Thank you very

much for your time.

THE WITNESS: You're welcome. I know that

I have a right to review the transcript. However, I

believe you probably are one of the greatest court

reporters ever. You've gotten down all my answers

correctly. If you could strike all the um's and ah's

and make me appear somewhat intelligent, although I

know that will be difficult, I will waive my

signature.

(Signature waived.)

And, thereupon, the deposition was

concluded at approximately 4:32 p.m.
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State of Ohio

SS:
County of Knox

I, Ann Ford, Notary Public in and for the

State of Ohio, duly commissioned and qualified,

certify that the within named W. JOSEPH EDWARDS was

by me duly sworn to testify to the whole truth in the

cause aforesaid; that the testimony was taken down by

me in stenotypy in the presence of said witness,

afterwards transcribed upon a computer; that the

foregoing is a true and correct transcript of the

testimony given by said witness taken at the time and

place in the foregoing caption specified.

I certify that I am not a relative,

employee, or attorney of any of the parties hereto,

or of any attorney or counsel ernployed by the

parties, or financially interested in the action.

IN WITNESS WHEREOF, I have set my hand and

affixed my seal of office at Columbus, Ohio, on this

26th day of July, 2013,

1UNN FORD, Notary P-Li.blic
in and for the State of Ohio
and Registered Professional
Reporter

My Comrc1.-L ss io n exp i re s : Ap r ^i 1 1. 8 , 2 016D.
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LAW CDFFqi.c-S

W. JOSEPH EDWARCS
®R-EVVEFAY E3WSICT

485 S. P-EIGF-i 9'i'SEEf'

wClL..US'.'S. t5H1O 43235-505a

i8147 224-8168 OF
COUNSEL

FA35< [6143 224-8340 'nA6YFL'}RD £°x a",ONAF-1^.1'

March 7, 2003

Todd W. Barstow, Esq_
4185 East Main Street
Columbus, ®H 43213

Re: State of Ohio v. Jonathon D. Monroe

Dear 1'odd:

Enclosed you will find.the official no.tice..from.the Ohio Supreme Court that the
record was filed on Jonathon Monroe on March 3, 2003. I calculate from the court rules

-----------------------------------------that cve have 90-days--ar un x1 une-3; '2003-ta-fì e e rze or t s caser ease t e a ---
look at the Ohio Supreme Court rules of practice to see if I am correct on that date. We
are allowed under the rules one stipulated, 20-day extension tofile the brief.in this case.

I am in the process of obtaining the transcripts from the court reporter, Greg
(^'soefert. I will rn.ake copies of relevant portions of the transcript. I do not think that we
need a complete second copy of the voir dire, but we should have copies of the trial
mitigation hearing and any pretrial motions. I will handle any of the issues that occurred
durixxg the voir dire and we can pick and choose various issues as we read. the briefs.

Let me know your thoughts and whether the date I calculated is correct. .

Very ours,

W. oseph Edwards

WJE/ch
Enclosure

EXHIBIT

^
^.^DTC
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO

EASTERN DIVISION

Jonathan D. Monroe,

Petitioner,

vs.

Warden, Ohio State
Penitentiary,

Respondent.

Case No.

2:07CV258-MHW-MRM

DEPOSITION OF BRIAN J. RIGG

Wednesday, October 30, 2013
8:55 o'clock a.m.
Ohio Attorney General's Office
150 East Gay Street
16th Floor
Columbus, Ohio 43215

ANN FORD

REGISTERED PROFESSIONAL REPORTER

ANDERSON REPORTING SERVICES, INC.
3242 West Henderson Road
Columbus, Ohio 43220

(614) 326-0177
FAX (614) 326-0214

Anderson Reporting Services, Inc. (614) 326-0177

^
s
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at the motion day. You had a day on a Friday when

you ran through a bunch of motions and got jury

questionnaires, and then the transcript ends with the

sentencing, not included is any pretrial proceedings.

Are you aware of whether pretrial proceedings were

held in the presence of a court reporter?

A. No, I don't. A lot of times .-.-- you can

probably look it up on the Court View is we had a lot

of court dates and a lot of times we would just

continue the case. And I remember now because

Jonathan was incarcerated in a State institution, it

got to the point where towards -- from Dr. Eshbaugh's

records -- it got to the point where we had Jonathan

stay in Franklin County, and we told the bailiff,

don't have the sheriff or have the judge ship him

back to the institution. We need him here. And I

remember Jonathan didn't like that because of the

conditions at the Franklin County Jail. But I don't

recall any hearings other than the ones that you are

referring to on that Friday.

Q. Well, in the course of the case, you know,

from the indictment on, there are a number of

filings, for example, you mentioned that you got an

order from the judge giving Dr. Eshbaugh access. I

Anderson Reporting Services, Inc. (614) 326-0177
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think there's also one on the record giving

Mr. Crates access to the defendant. So, in other

words, we know from the fact that the judge is

signing orders that there are some things happening.

And can I presume that for each of those events, you

actually showed up in court, addressed the court

about pretrial matters, if nothing else, just

scheduling and stuff like that; is that correct?

A. That's correct. Pretrial matters,

scheduling. I think probably every six, seven weeks

maybe we would continue the case out maybe longer.

It's a little more difficult when you have a client

that's incarcerated in the institution, you have to

do a Governor's warrant or a writ ---- not a writ --

that's federal -- bring them back to court, and

there's a little more paperwork involved. So I don't

know how many court hearings we had before the one

you just referred to on that Friday.

Q. Okay. Is it the custom in Franklin County

that those proceedings are transcribed, that a record

is kept?

No. Et ° s not always.A.

Okay.

Usually, what is transcribed or what is

Q.

A..

Anderson Reporting Services, Inc. (614) 326-0177
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ExHmIT D

In the Supreme Court of Ohio

STATE OF OHIO, Supreme Ct. Case No. 02-2241

Respondent-Appellee,

-vs- Trial Ct. No. 01-CR-04-2118

JONATHON D. MONROE,

Petitioner-Appellant.
Death Penalty Case

AF'FII)AVIT OP KIM13 ERLY S. RIGBY

STATE OF OHIO )
) ss:

COUNTY OF FRANKLIN )

I, Kimberly S. Rigby, after being duly sworn, hereby state as follows:

1. I am an attorney licensed to practice law in the state of Ohio, and I have been an assistant
state public defender since 2004. My sole area of practice is capital litigation.

2. I am Rule 20 certified to represent indigent clients in death penalty appeals.

3. Because of the focus of my practice of law, my Rule 20 certification, and my attendance
at death-penalty seminars, I am aware of the standards of practice involved in the appeal
of a case in which the death sentence was imposed.

4. The Due Process Clause of the Fourteenth Amendment guarantees effective assistance of
counsel on an appeal as of right. Evitts v. Lucey, 469 U.S. 587 (1985).

5. The initial responsibility of appellate counsel, once the transcript is filed, is to ensure that
the entire record has been filed with the Ohio Supreme Court. Appellate counsel has a
fundamental duty in every criminal case, and especially in a capital case, to ensure that
the entire record is before the reviewing courts on appeal. Ohio Sup. Ct. Prac. R. XIX, §
4(A); R.C. 2929.05; State ex rel. Spirko v. Judges of the Court of Appeals, Third
Appellate District, 27 Ohio St. 3d 13, 501 N.E. 2d 625 (1986); See also Griffin v. Illinois,
351 U.S. 12, (1956) (recognizing the necessity of the transcript in order to vindicate a
defendant's constitutional right to appellate review).



6. After ensuring that the record is complete, counsel must then review the record for
purposes of issue identification. This review of the record not only includes the
transcript, but also the trial motions, exhibits, jury questionnaires, jury pool reports, and
special jury questionnaires.

7. A fundamental part of appellate representation also includes a duty to consult with the
client. Roe v. Flores-Ortega, 528 U.S. 470 (2000). Appellate counsel must not only
meet with their client, but must provide the client with a copy of the transcript and allow
the client to assist in issue spotting and in the preparation of the brief.

8. For counsel to properly identify issues, they must have a good knowledge of criminal law
in general. Most trial issues in capital cases will be decided by criminal law that is
applicable to non-capital cases. As a result, appellate counsel must be informed about the
recent developments in criminal law when identifying potential issues to raise on appeal.
Counsel must remain knowledgeable about recent developments in the law after the merit
brief is filed.

9. Since the reintroduction of capital punishment in response to the Supreme Court's
decision in Furman v. Georgia, 408 U.S. 238 (1972), the area of capital litigation has
become a recognized specialty in the practice of criminal law. Many substantive and
procedural areas unique to capital litigation have been carved out by the United States
Supreme Court. As a result, anyone who litigates in the area of capital punishment must
be familiar with these issues to raise and preserve them for appellate review.

10. Appellate representation of a death-sentenced client requires recognizing that the case
will most likely proceed to the federal courts at least twice: first, on petition for Writ of
Certiorari in the United States Supreme Court, and again on petition for Writ of Habeas
Corpus filed in a federal district court. Appellate counsel must preserve all issues
throughout the state-court proceedings on the assumption that relief is likely to be sought
in federal court. The issues that must be preserved are not only issues unique to capital
litigation, but also case- and fact-related issues unique to the case that impinge on federal
constitutional rights.

11. It is a basic principle of appellate practice that to preserve an issue for federal review, the
issue must be exhausted in the state courts. This is all the more important in light of a
recent case out of the United State Supreme Court, Cullen v. Pinholster, 131 S.Ct. 1388
(2011). To exhaust an issue, the issue must be presented to the state courts in such a
manner that a reasonable jurist would have been alerted to the existence of a violation of
the United States Constitution. The better practice to exhaust an issue is to cite directly
to the relevant provisions of the United States Constitution in each proposition of law to
avoid any exhaustion problems in federal court.

12. It is important that appellate counsel realize that the reversal rate in the state of Ohio is
approximately eleven percent on direct appeal and two percent in post-conviction. It is
my understanding that forty to sixty percent (depending on which of several studies is
relied upon) of all habeas corpus petitions are granted. Thus, appellate counsel must
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realize that in Ohio, a capital case is very likely to reach federal court and, therefore,
counsel should prepare the appeal accordingly.

13. Based on the foregoing standards, I have identified the following issues that should have
been evaluated by appellate counsel and fully presented to the Ohio Supreme Court:

• Proposition of Law #1: Appellate Counsel are Constitutionally ineffective When
They Fail to Ensure a Complete Record, Including Pretrial Proceedings and Side
Bars.

• Proposition of Law #2: Appellate Counsel Are Constitutionally Ineffective When
They Fail To Ensure That a Defendant Is Represented In Post-Trial Proceedings
in a Trial Court to "Correct" the Record.

• Proposition of Law #3: Appellate Counsel Are Constitutionally Ineffective When
They Fail to Consult With Their Client On Direct Appeal.

• Proposition of Law #4: Appellate Counsel are Constitutionally Ineffective Where
They Fail to Raise Meritorious Arguments to the Defendant's Prejudice,
Including:

• Proposition of Law No. 1: A capital defendant is denied the right to a fair
trial and due process when the jury instructions given to the jury at trial
failed to include the life with parole eligibility verdict option.

• Proposition of Law No 2: A trial court violates a capital defendant's
constitutional rights to a fair trial and due process when the court
substantively amends the record without first conducting a hearing. U.S.
Const. Amends. VI, XIV.

• Proposition of Law No. 3: A capital defendant is denied his substantive
and procedural dueprocess rights to a fair trial and reliable sentencing as
guaranteed by U.S. Const. Amends. VIII and XIV; Ohio Const. Art. I, §§
9 and 16 when a prosecutor commits acts of misconduct during his
capital trial and trial counsel are constitutionally ineffective in
failing to object to the misconduct.

• Previously Raised Propositions of Law in Appellant's Motion for
Reopening, filed January 17, 2006.

14. These issues are meritorious, should have been raised, and warrant relie£ Thus, appellate
counsel's failure to present these errors amounts to ineffective assistance of appellate
counsel in this case.

15. Also, had appellate counsel raised these issues, each error would have been properly
preserved for federal-court review.
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16. Therefore, Appellant Jonathan Monroe was detrimentally affected by the deficient
performance of his former appellate counsel.

Further affiant sayeth naught.

^^^ -^ ^-----------
KIMB RLY S. BY
Counsel for Appellant Monroe

Sworn to and subscribed before me on this day of September, 2014.

, .
---^ ----------------------------- -------------- -------------------

Notar.y V'ublic{^.

JessEca LEO Can'fcU, Auamq At un
hCs'rARY F"11B1iC • StA'^ ^ Oft

My cOMsOssIm !ru nO e
SKo 947A kC.
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