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3N THF.` t7NI'IEt3 STATES DISTRICT ''^vrJ:t'$°
FOR THE SOF3THEPt3 DISTRICT OF OHIO

E."TE&2N DIVISION

i-M=MW B. .. ...._ .., `.>^$ at a2. r

p:_ -'. Titi.f'fse

v^ Civi1. Acticsn 2:13-cv-7 s6
Maqa.st.rate Judge King

m7'C?S, A. .. . NK C" C3THI. ^.. , ZZ+7C. ,

._ ... _.:.1:xa^.

OPINION ^ ORDER

Plaintiffs instituted this action on behalf of themselves and a

putative class of Ohio residents, alleging multiple violations of the

Ohio Consumer Sales Practices Act {-pCSPA"}, O.R.C. § 1345.01 et seq.,

and rulf-s :^gated thereunder, in connection witti defendant' s

marketing Pr.;ctices based on allegedly false advertised regular

Prices. Complaint, Doc. No. 1. On January 8, 2014, the Court granted

ciefen.dant' sraotit>n to dismiss the class allegations, reasoning that

pla,intiffs had failed to allege actual damages, apreYec.;-3it:e to a

class action under the OCSPA. Opinion and Order, ECF 30.1 Plaintiffs

filed the Amended Comolaint, ECF 32, on January 31, 2014. This matter

is now before the Ccurt, with the consent of the parties, see 28

U.S.C. § 636(c)$on Defendant Jos A. Bank Clothier, Inc.'s Motion to

Dismiss P..Ias:nt.i.ffs' First A;;',?ncled Class Action Complaint ("Defendant's

Motion"), Doc. No. 33. Plaint:iffs' motion for leave to fi-le

Plaintiffs' Amended Brief in Opposition to Defendant's Motion to

'The Cou:.'. a,o s.::oncluded that, although the individual plaintif..3 ^.;r ^,r able
to statp claim for relief under Ohio Ar.imin. Code S 10^:,1_3_04p
these ix J_-;:.du:al claims were deficient because the Comp.taint fai:Ced to a1.z.ege
that the :.ransactions occurred in Ohio. Opinion and Order, ECF 30, PageaL} #
462.
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Dismiss (`qP?aintif,fs' Response"), Doe. No. 35, is GRANTED. In

_: _:dant's Motion, the Court has consider _ d L- :^a.iratiffs'

Response; ..:__ch is attached to ECF 35. Defendant has f'led a reply in

support of De:fendant's Motion. Defendant's Reply, ECF 36. _. cause the

Court concludes that oral argumEent is unnecessary, plair' j:.,; ,V request

for ora' connection with the resolution of .t)e

^.

Defendant Jos A ^?. Clothiers, Inc., is a Delaware corporation

with its principal pl.act^; of business in Maryland. Amended CQirp.ia,int,

1 10. Defendant operates a nata.onal chain of retail clothing stores

and has approximately twenty-five stores throughout Ohio, ir_cl,uding

four stores in Franklin County, Ohio. :lc^, at 1 11. De-^en^^_ =:

frequently advertises sales via "te1:evisi.csn commercials, targeted

mailings, i :•^nook, email, targeted telephone canipaigns and in-store

actvertising„ in which the purchaser of one suit at the „regular" price

receives a specified number of additional suits for free. See .id. at

11 20-21, 41, 46,

The narc^ed piaintiffsr Matthew Johnson and Charles Patterson, are

Ohio residents. Zd, at 18. In 2013, each purchased a suit from

at a store operated by defendant in Ohio. µd. at 11 13-14.

Plaintiffs purchased their suits at "the purported `regular price' of

$795" and, based on the advertised sale at the t:.zne, each was promised

"three 'free' suits." Id. at 11 13-15. Plaintiffs do not allege that

they did not receive four suits in exchange for their payment of $795,

nor do they allege that the four suits actually recew . F, : '-,y them were

2



Case: aoc#: 40 F-i}ed. Paqe: 3 ^ll 19 PAGEfD#: 885
4

worth, co3lectively, less than $795 or tha^ they could have obtained

foizr suits of sirailax quality elsewhere for less than $795. Plaintiffs

do allege, however, that the "regular price" of each purch^^e.; sua,t

was "vastly inflated above tl::: .:^ regular market price reguIa,trlY

paid by consumers for Jos. A. Bank suits." Id. at 19 16. Plainti"L'fs

further allege that the "regular price" of the suits "was grossly

inflated by Jos. A. Bank in order to pass the costs of the 'free

suits' on to the Plaintiffs." id. at 11 17.

According to plaintiffs, defendant's suits are "almost never"

sold at the "regular price;" plaintiffs believe that fewer than one

percent of defendant's suits sold in Ohio are sold at the '--c

price." d. at 115 23-25, 27. Because defendant's suits n

'sdle i: .-i 100% oi the time," defendant's advertised " r

prices" "do not ro `1 a,^.e tru(' re u.largprice ^3 Y paid by o) _.,_.::. s for

their suits." Id. at a 22-23; : also id. at T 38 ("[A]s soon as one

sale ..,ds, another substarat.i.ally similar sale begins ,"} In addition,

plai.nti ^°fs allege that, because Sos. A. Bank suits are almost never

sold at the regular price, "the purported 'regular price' is by

definition not °regul.ar,' and is, instead, illusory." .Zd< at 1 25;

see a. :) i.c' . .; :; 36 ("the `sales price' of Jos. A. Bank's sui *s . . .

has bocc;sno the true 'regular price' due to the fact that the sales are

never ending.") Moreover, pl.ainta ° allege,

[t]'-:=: t deception proximately i.njures and damages the

t .'':?-f who is not getting the "deal" or "bargain"
:;.u_- rather, is paying an inflated "regular price"

fi :, ^:_ s. >ortcoats and dress slacks that have a fraction
111>1lue or "regular price" claimed by Jos. A.

Bank.

Id. at 1 31.

3
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Plaintiffs purport to bring the action on behalf of a plainti ff

:iefired as

[aj ll r-::,nns who w,wtchased a suit, pants or
sportc :--: `s ait _;,et,:, at a Jos, A. F a,.ak retail store in
Olhie; two years of filir: ;-f !,-i:'s Ccmpl.aintR where
the puz c, :. was for one ite^ :^. on a"re~_ ice'° in
conne. ::ith an offer of aL t-ast one othGz `-=ree*' item.

Id. at ^ 91. `

The Amended Camp.Zai.nt alleges that defendant's pricing :;.. c ce,

which allegedly qualifies as a deceptive act or practice ;zn.ci:r Ohio

^dmin. Code § 209:4-3-04, violates the OCSPA. Pla.;vntiffs also assert a

claim of breach of ccrrztract.

The advertisements were clear, definite and left nothing
open for negotiation. . . . The Company's advertisements
co:_.- 4-^ t.zted offers, the acceptance of which completed a
b.i,di • .°-cntract. . . . Plaintiffs and the putative ca:_iss

Defendant's offers upon tendering payment. L;-,n
payme-:.`;, Defendar^t was required to perform its aroze,i.~t^c;
made in its advertisement, including, for example,
delivering ... four suits with certaa.n. "regular" market
prices - .ie. , each suit was promised to be worth the
advertised price -.in exchange for a single payment for one
of the suits.

Td. at 11 68 - 71. When defendant delivered "suits that were worth far

less than promised," plaintiffs allege, de n°;«r: r acted in breach of

its contract with its customers. Id. at 1 72.

The Ameneles;' Complaint seeks declaratory, injunctive and monetary

reli-ef. ic;. a-- { a"i---ID 4 481.

e r:=;..dant asks that the Amended CcmpZa.tnt be dismissed in its

entire t;; . Defendant's Motion.

2 For simp _'.:,^^tm's sake and because the named plaintiffs allegedly pur('iz
5uita, this and Order will refer to only suits.

4
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Z-T .

A. Motican to dismiss undeL Rule 12(b)(6) attacks tkie legal

sufficiency of the conip.laint. See Roth Steel Prods. v. Sharon Steel

Gn., 705 F.2d 134, 155 (6th Cir. 1983). In det:eririi.nirag whether

dismissal on this basis is appropriate, a complaint must be construed

in the light most favorable to the plaintiff, and all wel.l-plead,ed

facts must be ac -^ as true. See Bower v. Fed. Express Corp„ 96

F.1_i 200, 203 (6th i.ir: 1996); Misch v. Cmty. Mut. ins. Co., 896 F.

,^upp. 734, 738 (S.D. Ohio 1994). The United States Supreme Court has

explained that, "once a claim has been stated adequately, it may be

supported by showing any set of facts consistent with the allegations

in the ccmplaint:" Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 546

(2007) . However, aplainti€f's claim for relief "requires more than

labels and conclusions, and a formulaic recitation of the elements of

a cause o'L action will not do." Id. at 555. "Factual allegations

must be enough to raise a right to relief above the speculati ve

level [.]" Id. Accordingly, acpmplaznt must be da.s:n.issed, if it does

not plead "enough facts to state a claim to relief that is plausible

on its face." Id. at 570.

III.

1. -The Claa.m xsrs:der the OCSP14

The ;DCSPA prohibits a supplier from comniitta.rag an unfair or

4ve act or practice in connection wi.th a consumer transaction.

U.R.O. § 1345.02(A). The OCSPA also authorizes the Ohio Attorney

General to promulgate "substantive rules defining . . . acts or

practices that violate" the OCISPA. O.F.C. § 1345.05(B)(2). Where a

5
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consumer establishes a decepti-ve act by a supplier in violation of

".. ^ ru7.e,

the con,-. ;;a,^,..w may rescind the -ansact^'.^n or recover, but not
in : -.: t^.on, t:. ^fee times 8.: >unt of the consumer's

;Mi.c ci-r two hundr; :: do11.ars, whichever is
;-slus an amtaur:v not exceeding five thousand dollars in

r:rcc cdamages c-^ recover damages or other appropriate
relief .:.n a class action under Civil Rule 23, as amended.

O.R.C. 1345,09{B} .

Cc^mz^.^^a:^n^ asserts a claim under >. ^ rror,..i:

to the OCSPA, Ohio Admin. Code § 109:4-3-04, which regulates

use of the word "free" in advertisements. That rule

p.^c;°v^:des, in pertinent part, as follows:

It shall be a deceptive act or practice in connection with

a ccr:13umer transaction for asuppli.er to usu th- word

'f?.°e" or other words of s:ZTE.1-lar import e:,Cept

in c:= _ : ^ity with this rule. It is the exR -^ eSS of
this rule to prohibit the practice of or

affer_-~:g goods or services as "free" when in fact the cost

of t?-^ "free" offer is passed on to th:c, consumer by raislnr

tht^ (base) pri-ce of the goods or ser;rices that

.z°chased in connection with the affer. In th^:

;_1< of such a base price a'°free`° e:fer is in reality a
aprice for the combinatiozt of goods or v' _es

of ured, and the fiction that any portion of th, -. : is
"free" is inherently deceptive.

O.A.C. § 109:4-3-04(A). Where, as is alleged here, there is

a transaction in which goods or services are

offerr d as 'free' upon the purchase cif other goods or

services the supplier must insure:

(i) That the unit regular price charged for the other goods

or services is not increased, or if there is no unit

regular price, the unit price charged for the other aoods

or services is continued for a reasonable period of timeM

O.A.C. § 109: 4-3-04 (D){l.) . In addition,

6
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[o]n:.r the sunp2'-.r¢^!; regulai° pra.:>; for the goods or
to be pi ~^::».;.,^ed may be u- i ws the basis for a

"f ree" o-417fer. Tt is, thes=: fare, a deceptive act or
for a supplier to ofl ^_ "free" goods or services

basec. a price which exceeds the supplier ° s regular price
for c t.-,er goods or services required to be purchased.

0.A, C. § 109. 4m3-fl4(E) , °_,.:: gular 'orice" is defined as

the price at which the goods or services are openly
actively sold by a supplier to r_i.blic on a conti::-,_ ::..,
basis for a substantial period of time. A price z s not a
regular price if:

(a) It is not the supplier's actual selling price;

(b) It is a price which has not been used in the recent
past; or

(c) It is a price which has been used only for a short
period of time.

O.A.C. § 109.4-3-04(F){1} . Moreover,

[clcantinuous or repeated "free" offers are deceptive acts
or practices si.nce the suppl.ier ° s regular price for goods
to be purchased by consumers in order to avail themselves
of the "free" goods will, by lapse of time, become the
recruT.ar price for the "free" goods or services together
wi hthe other goods or services required to be purchased.

;;uch circumstances, therefore, an offer om. "free"
g^= z services is merely illusory and deceptive.

O.A.C. § 109: 4-3-04 (ai) .

The Amended Complaint specifically alleges that defendant

advertises sales of suits in which the purchaser of cn^: suit at; the

°°regular" price of $795 receives three additional suit^: for free. See

id. at 1% 20-21, 41, 4 6. Plaintiffs also allege, that

defendant's suits are "almost zaever" sold at the "regular pri ce." Id.

at 23-25, 27 . Thus, plaintiffs contend, defendant's advertised

".regi.:lar prices" "do not reflect the true price regularly paid by

consumers for their suits." Zu. at 5 22. Because suits are almost

never sold at the "purported 'regular price, „" Mhat price is illusory

7
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and it is the °'sale prlce" that is the true regular price. id. at TiT

25, 36.

This Court previously concluded, Opinion and Order, ECF 30, that

t` llegations sufficiently plead a violation of Ohio Admin. Code ^

l0a 1-3--04.' The Court now reaffirms t-hat conclusion.

This Court also previously held, however, that the class clazi-ris

could not proceed because the limits relief in connection with

such claims to actual damages, which the original Com,p,t a 7 nt had not

adequatei-y alleged. Opinion and Order, ECF 30, PageID # 458-59.

("Plairitiffs argue that damages are equ:al to the amount actually paid

for a si,aigle suit less the true regular price of that sua.t. ...This

calciulatior, however, does not account for the fact that plaint:i-ff[w]

actually received four suits. . . . ")

A3. - h^ucih plaznta,ffs° allegations :^f m.isrepr:_ sentat:i.on of
th "regular pr?ce" in an actver#.-isement ?., offering free

,.-iy be sufficient to evtc:'e,;t :.sh an violation,
facts do not sufficiently allege act.zal injury

from the violation. Under Ohio 1W, actual
i.:.: ^ary is independent of an OCSPA violat° c both must
be :,weqaatel.v alleged in a class action 11 :; O.R.C. §
1345,09(B).

id; at PageZD #459(citing Searles v. Germa.in Ford of Cv1umbbis, Z<L. C. ,

Nc; 08AF-28, 2009 Wl, 756645, at *5 (ohi-^ Ct. Agap. Mar. 24, 2009)).

In order to maintain a class act.i.nn in connection with a

violat-ian of a rule 1gated under the OCSPA, a plaintiff must

allege actual "damages [that] were a proximate result of the

defendant's deceptive art." But.ier v. Ster11nq, Inc., 210 F.3d 371,

at *4 (6th Ca.r. Mar. 31, 2010). .See also Ko::aYzewski v. C'anZey, irzc.,

'As rnted supra, however, the Court also held that the claim, as alleged,
b^.cacase there was no allegation that the transactions at issue had

e<1 ir, i the 5tate of C?hie. Opinion and f?rdez, Fage!D ##455.

8
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No. 92623, 2009 WL 3649787p at *8 (Ohio App. Nov. 5, 2009}

{`° [C3.1ass action plaintiffs must proi-e <al -:. Y;as under the

CSPA.'''}; Wasi.ill_qto1i v. Sp.?.tze.r' Mgmt., 1"tzc:., No. 81612, 2403 WL

1759617, at *5 (Ohio Ct. App. Apr. 3, 2003) ("CSPA. limits th s

available in class actions to actual damages ...,`°} . Defendant

that plaintiffs' class must fail because, like the

oz .̂^g.^ral. Complaint, the Amended c;ompZa.i.nt does not contain factual

allegations of actual damages, Defendant's Motion, PagelD #680-87;

Defendant's Re??Iv, PageIJ #846-861.

The Complaint claims damages based on a theory of loss of

the benefit c° the advertised bargain. Id. at 11 61-65. Such damages

are compensatory in natur:., tz^easured by calculating "the difference

between the value of prcperty as it was represented to be and its

actual value at the time of its purchase." Brewe.- v. Bros., 82 Ohio

App. 3d 148, 154 (1992); State v. Rose Chevro.Zetg Inc., CA91®12-214,

1993 WL 229392 at *2 (Ohio Ct. App. June 28, 1993) (citing 101d1na:r v.

Beriswell, 122 Ohio St. 348, 252 (1930)).

Plaintiffs' precise calculation of damages is not entirely clear.

On the one hand, plaintiffs base their theory of damages on the

expectation of receipt "of 4 sl.l:L ;;cC'1-t with a ?',.''}£f.'':. value of $795 -

a total value of $3,180 -- which wa.°: the deal he w,.s promised."

P,i-nended Complaint, 11 62 (emphasis in the original). On the other

hand, plaintiffs calculate their damages as

t1:4 difference between what he was told he would pay for 4
5_:!^-s (that is, the true regular2riee of suit - where
regular price has a required statutory d^f ::.'_t `_on} and what
he was actually required to pay to receive the 4 suits
(here $795, an inflated ntizattber unrel.ated to the true
regular price of the suits) .

9



c^.se ", Doc ##. 40 Filed: 08119114 Page: 10 of 19 PAGEID #: 892

Id. at 1 63 (emphasis ::n the or,iginal) . The Amended C'cmpZai.rit does ncat

specify the "true reg:.Iar price" but defines that term only as "a

fraction of $795." ..:, a E1 60. Significantly, and as noted s?.ip-ra,

the Amended Cc?mn1aint does nnt allege that pZaintifTs (or .. _ vrs of

the putative class) did not receive four suits in exchange f_;= payment

of $795, nor does it allege that the four sui.ts actually : 3.ei.ved were

worth, collectively, less than $795 or were available e?.sew-:x:: for

less than that amourat.

In contending that the Amended Complaint has alleged actual

damages sufficient to sustain a class action under the OCSPA,

plaintiffs rely primarily on two cases: Rose C1?evroZet, Inc., 1993 WL

229392, and Hinojos v. Kohl's Corp., 718 F, "sd 1098 (9tn Cir. 2013). In

Rose CJ^evrcZef, a car dealership falsely advertised that used rental

cars were "factory offz.cial vehzcles"`` and scald those cars to ccr.,, ^ r s

at higher prices. Rose Chevro.ZeL, 1993 WL 229392, *2. The court,

first noting that benefit of the bargain damages are generally awarded

in cases involving breach of contract or common law fraud and not ir<

cases alleging violations of the OCSPA, nevertheless awarded each

class member $500, that amount representing the difference in value

between the used rental cars purchased by most class members and a

factory offir.za'Ll car. Id.

Rose Chevrolet is inapposite. In ehararterizi-ng the cars at issue

i.n that case as "factory official vehi.cIes," the defendant in Rose

Ghev.ralet made an affirmative m;isrepx:.ser.,:aa:ion about the nature and

a A"factory otfi: ial. vehicla•` is expressly defined in Ohio Ac3m.in. Code 9
109=.4-3-16 as a current or previous model year car operated by a
r.c: e: antative of the vehi cJ.e` s manufacturer or distributor.

10
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csual.i.ty of the product sold. Here, on the other hand, defendant's

allegedly false sta relate to it:. o;.f the word "free" and to

its pricing prs.wtices. Those statements simply do not address the

nat'-ure of the suits sold.

Plaintiff's theory of damages improperly conflates pricing

strategy and the intrinsic nature or value of the goods suld.

Plaintiffs ; ustify° their calculation by poi nting to defendant's own

sales mater-;.als, i.^ s-rhich def=_^z..:-;t offers additional suits "of 'eaual

or lesser value' :!:, th., is purchased." Amended Complaint,

If 26 (er ;^-,:Asis in orig.a.rzal). However, the OCSPA violation alleged by

plaintiffs and the rule upon which plaintiffs rely, Ohio Aclsna.^n. Code ^

209: 4-3-04{H} , relate not to a misrepresentation of the nature or

value of the goods sold5 but to a claimed misuse of the term "free." In

any event, '.^adant' s use of the word "value" in this context clearly

relates to and not to the intrinsic value of the suits

purchased.

In .4anojos, upon which plaintiffs also rely, the United States

Court of Appeals for the Ninth Circuit applied California law to hold

that a consumer suffers economic injury when he "purchases merchandise

on the basis :.:Ise price information, and when the cor^sumer alleges

that he would nc•`.: :iave made the purchase but for the misrepresentation

Id., 718 F.3d at 1107.

5Ir.deed, in dismissing t' arigiiaa7. Complaint, this Court heldp "Although the
p.ri; c?: srged ransaction may be generally representa`ive of

t n ,o:ld, the price charged does not, by itself,
^ ! t a a -- ta- ora that a'orcduct is of a parti cular crus.3.ity.

Ac or^^__ngly, ti Comp1aint fails to st_a`e acol.orable claim for rei.i.ef under
O.R.C. § 1345.02(B) {2} ." Opinion and ECF 30, FageZ[?# 447 (emphasis in
the original).

11
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[T]o . . , c.aZ"zSumers, a product's °4reg€.1l3r" or "origiE'?al°"

price it .,. v i.des important information about the

and '::e pWestige that u;;nership of that
information a'.xD: a product's

:.:,, tt e . c:_-e, significw_.t to many con:suraers
in ty .-. : aa;; as a fal.,=:? Droauct label ;,;cruld be. . . In
fact, t^ved bargain hunter suffers a more obvious
ectanfi '... .. ;r:' . s, because the bargain hunter's

bol:u the prodtzct he just purchased is
i t has a higher perceived value and

tne:e ro_-:: :. _. ,_ higher resale value.

wd. at 1106-07 (interrzal citations omittec!) . The Ninth Circuit did not

calculate the precise economic injury suffered by the bargain hunting

consumer; that court merely held that such a consumer has standing to

sue under .:::ifornia law.6

De:- contends that neither the individual plaintiffs nor

emn :_: :>. of tne putative class suffered actual damages -for any alleged

v;..:lation of Ohio AcImin. Code § 109:4--3-04 because they did not incur

p--^cuniary or out-of-pocket loss. Defendant urges this Court to reject

r a:?: :--J of Hinojos as improperly conflating the concepts of

causation and damages. Defendant's Rep3.v, PageID# 858. Noting the

definition of "regular price" established in O.A.C. § 109:4-3-04(H),'

defendant argues that -- even assum2ng a violation of Ohio Admin. Code

109:4-3-04 - the regular prierf, r ^: r four suits must be calculated as

6
I.n considering defendant's e:krL ier motion to dismiss, this t.dur _ .;.d he

original Complaint to be is ,. :icient even under Hi.nojos because, 4r.^3r alia,
the Complaint did not a.] le:^ by the members of the putative class on
the alleged mi,:.-preF c+:...__. the "regular price" of the suit, Opin.zvii
and ° .rder, E.F ^ 411_10-6i. The Amerided Complaint alleges that
p' of the pr ?osed class reli ed on defendant° s

L:1 37. See also zd. at 11 19, 87. However, the
by pl.a i.nt f: , zd. at 1 91, does not incli . a

r^.>? ZanC:v
7"(T]he s'.aDpllex's :;'.ilar rp _ i',:r goods to be purchased by cc rs in
order to avail themselves of ,.. 'free' goods will, by lapse of tin become
the regular price for the 'fr::=;' gQods or services tc?get^er wath the other
goods nx services required to la:; purchased" (emphasis sdded) .

12
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$795, which the precise amount allegedly paid, for the four suits

received L ,urchaser. Defendant's Mcat:ionp PageID# 687,

Each ' ff selected the four suits he waiat, v. )ok them
tcl t r, and kn4wing.ly and voluntarily C nz,,v to

for delivery of the suits, Plaintiff,__ _ . Y -.. . .

rec what he believed he was at the
pr r i: _ i.ed to pay. Plaintiffs suffesed iiU actual
clama, :.c or z =. , -and thus, any award would be an improper
windfal l ,

1'd, at PageID# 682-83.

This Court agrees with this analysis and declines to import the

Ninth Circuit's theory of loss of subjective expectancy into the

OCSPA. It must be remembered that the Amerded does not

allege that the suits purchased by plaintiffs were not worth,

collectively, the amount that plaintiffs paid or that similar suits

cculd have been purohased elsewhere for less. Under these

c-.rcumst _:-Icesa and: even assuming that plaintiffs are able without

specizl,at.ion to assign a dollar amount to their clai.ined

:ct^:1-1 damages, recognition of plaintiffs' claim. would leave each

plE '_nta.ff with feus suits that are worth, eol.lect?vely, no less than

the amount paid for them, plus some additional amount in

It is clear to this Court that the Amended Complaint .1as.ls to

allege actual injury or damage as a result of the alleged OCSPA

violation.

The United States Court of Appeals for the Seventh Circuit,

applying Illinois law to defendant's alleged pricing strategy and

sales practices, h^:s a similar conclusion. v, Jos. A.

Bank C1oth?ers, Inc., -- F.3d --, 2014 WL 3765935 (7' :, Ci.r. Aug. 1,

2014). The Seventh Circuit st,amarized plaintiff's cla'.m of actual

13
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da;.^.ages under the Illinois Consumer Fraud and Deceptive Business

Pract :..-es Acv; which requires a showing of "actua3 damage" to a

Camasta di.., o',aim that he was denied the terms or
prao.ing he a_-;ertised or that he did not receive the
shirts ^^ ^ H e does not claz.m thatthere was
anything abe --r th:> shirts themselves that made them
^efLect.ave ^h.im to chancje his clpinicsn abau;: :r
value. Cam< ._0. ^aaply argues tt:at h.^< <.<:^,3e:.tat-ior:.s the
di.scoun: -eti were unrea z J e,, h;: 1ear^ -- d t =
the sale ^,7e ,:,c t a temporary pract x:act.i.on, but rather
the normal retail price of JAB`s merchandise.

1`d. at *1. C ;ing that the plaintiff in that case had "failod to

provide any evidence that he paid more than the actual value of the

merchandise he received," id. at *6, the Seventh Circuit affirmed the

dismissal of the action for failure to state a claim upon which relief

can be granted.

Plaintiffs argue that to construe a damages theory of subjective

expectancy as insufficient under the OCSPA is to "make[j a nullity of

OAC §109:4-3-04," Plaintiff's Response, PageIU# 815. To the

contrary, individual consumers able to establish a violation of the

ru2e may recover statutory damages even in the absence of actual

damages. O.R.G. § 1345.09(B) . Moreover, plaintiffs who are able to

allege and show aotuz.Z damages in the form of, for :=. _am,^13' e, payruent

for goods falsely a:'-,-^_-^;;ased as "free" but available e.'.sewhere for a

lower price would be able to pursue even claims on behalf of a class.

The Court also rejects plaintiffs' contention that this

conclusion is inconsistent with this Court's language in Delahunt v.

Cytodyne Technologies, 241 F. Supp. 2d 827 (S.D: Ohio 2003).In

14
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rejecting the r.Qti.on that the plaintiff in that case had failed to

allege a cognizable injury, the Court stated:

Unlike a fraud claim, c^i:4re a plaintiff mu=..t allege harm
and beyond the mz r:: esentati^^ ant. reliance

ca.use of action accrues urder '---, Co s_ :.: x3alps
''--' t as soon as the allegedly unfa ;.r or cae:eptive

Z'd, at 835. However, the plaintiff in Delahunt asserted, ;°jisuse of

the worc. in violation of Ohio Admin. Code § 109:4•-3-u4, but

claims based upon the alleged misrepresentatia-i of the nature and

quality of the product purchased. In particular, plaintiff sought a

refund on of herself and a class of plaintiffs, alleging "that

the Defendant : engaged in unfair or deceptive acts or practIces by

representing tha"" the product was of a particular grade, standard, or

quality when it was not o..," Td. at 836-37. As a result,

plaintiff argued, "every class member suffered harm because they paid

for aprrsduc; tha -u differed from what it was represented to be, and

thereby incurred a financial injury equal to the amount they ;^.. r

the product.`< Id. at 833. The facts alleged by plainti'Lfs in L-.Zahunt

are more c1^^e'Ly aligned wmth thuse presented in Rose Crevro.iet; in

which 4he su.^plaer made an affir .:ive misrepresenta*a.can about the

nature and quality of the product sold. For the reasons stated supra,

defendant's alleged pricing strategy and sales practices cannot be so

construed and the Court concludes that Delahunt does not require a

different conclusion.

For all these reasons, the Court concludes that the Amended

Conao:'a.int fai.is -to sufficiently allege actual damages as required for

a class action under O.R.C. § 134J.{39(B).

.

15
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^^eacla csf Ccantract Classa

Under Ohio law, ap1ead.ing asserting a breach of contract claim

must plead: 1) the existence of a valid contract; 2) performance by

t;:e plaintiff; 3) breach by the defendant; and 4) resu':ting damages.

^vich v. IJataona1 C:ity Bank, 435 F.3d 560, 565 46t^. C:^r. 2006)

;czting Wauseon Plaza Ltd. Partnership v. , .. _ .; :.: Hardware Co., 156

Ohio App.3d 575, 807 N.E.2d 953, 957 (Ohio ^-'t. App.2004;; . The

A,nended Cc :° iair.t fails to :;_^. tely p1ea elements.

Th_: Compl_aint f:;ills to plead the existence of accntract

c:,)ntaining the advertised terms. Plaintiffs allege that defendant's

rtiseanents "constituted offers, the acceptance of which completed

a binding con'^wact." Amended C'omp1a-int, at 91 69. As agenera.l rule,

however, to the public in advertisements and circuZers are

no', offers that can be unilaterally accepted an' ] i.nding. See I

c;rthx Contracts, § 310, p. 26(}-62, and n. (3d ed.

2004} (citing Zaugg v. Toledo Fiberg?azs Credit Union, 1988 WL 114376

at * 1-2 (Ohio Ct. App. Oct. 28, 1988} (breschure advertising loan

insurance was not an offer) ; Ehrlich v. Atil.Z:zs Mtisic Co., 93 Ohio App.

246, 247 (Ohio Ct. App. 19-52) (newspaper advertisement for a sale price

on televisions was n.ct an caf !`er but an invitation to patronize the

store) iCra,^t v. Elder 4 S vn Co., 38 N.E. 2d 416, 417-18 (Ohio

Ct. App. 1941) (newspaper advertisement of a sale price for sewing

.. c;ha.nes did not create contractual obligations). The purpose of this

:^,ale is to protect merchants - whose supplies are limited - from

excessive demands or "acceptances." I Farnsworth, §3 . 10 at 260.

16
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It is true that the general rule does not apply when an

ad^r^ :.;aer^t "is clear, definite, and explicit, and leaves notYaing

open for rtegotiakipn . ...§ f8 Stern v. Cleveland Browns Football

Club, 199w --,'L 761163, *4 (Ohio Ct. App. Dec. 20, 1996)(Football season

ticace solicitation cor:stitutPd contractual offer because it

"specif? c in its terms including price, quantity of tickets, and

e time (tha pu.rchaser) had to submit his payment: ..,Furthermcre`

the 1)ackage mailed to [the purchaser] was iiot a general

adverti,-: ,ent to the public ... ."} . c7ther examples are those

advertisements that contain qualifiers that limit the sale or identify

targeted ccansuTaers, e. g. , b`whil:e supplies last" or "the first customer

of the day." 1 Farnswort: ;, §3.10 at 261. See also c-, 1988 WL

1143116, *2 ("An advert' -=r.', can rise to the level of an offer if

SjJec.l.a^ circumstances exist, such as, where it '. .. 3.T1vC1lves a

published offer of a reward for the furnishing of certain irformatz.or.,

the return of par;:icular property, or the doing of a certain act

. p or where the °. . . parties have progressed to a consummated

deal.,•'){quating Craft, 38 N.E. at 418). Plaintiffs do not, however,

allege that defendants used such language in their advertisements nor

do the ae'.-rerti.sements proffered by plaintiffs, Exh ;.t I attached to

the "omp7.aint; include such qualifying ?a^;,,:. ^?.6 Moreover, the

ts attached to the Amended G'omplaint inciicat-, tha--lvertised
,<.- "1able to the general public, but were i r..{.^ for

or who had joined a aiscour:-
° att .^, : to Amended G'crer^.Zaa.nt, PAGEID # 490, 492, r::, , 5:y, 53t3.

-:..:se advertw:rements do not refer to the sales atcut which the
rzc_ aplaint.ifi:s complain {z.e., "buy one suit at regular price, and recea.°ae

for The Acne:sdecz' Compla ?.n. ;.^ . :. . _.Zs no a? megata.ons
aiaoC: th..n dists:! ou:;^ian cf :.'':`3eSe c'?Q t-1.^;^ients ^ir they create an^'. ..^ ,.

^. to tz,:: ._:. :..^^ ^ul= that G a^,r. zsez€ient^ r. :,..- . _ .<._ s .

17
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pricing practice of by plaintiffs referred only to the

"regular" price ol' the product purchased, without specifying t.hat

price# and to additional, products of "equal or lesser value," without

those "free" products.

Under these circu.^atarces, the Court concludes that the alleged

a` :^-Ozten:tE about which plaintiffs complain did not c.^nstitut,--

cor uctual, that ripened into contracts upon 1 :.f fs' tender

of money. Rather, it was each plain4iff's offer to pay for one suit

at the price specified by ciefendant at the time of purchase, with the

expect :`.a.cin that he would receive additional suits, that became the

basis of the parties' contract when defenda.n,t acce:,red thaU offer.

Plaintiffs allege that they paid $795 in exchange for one suit

and the promise of three additional suits. ATended ^oMIpla.=r:f:, at 11

13--15. The Akrtended Gnnp.Iaznt therefore sufficiently alleges n_e

existence of acantract for the sale of goods. However, p' :::iffs do

not allege that they did not receive four suits for the agreed upon

price of $795. Accordingly, the Amended CoanzDla.int fails to adequately

plead a claim for breach of contract.

In sum, Defendant's Motion, ECF 33, is GRA...M in part and DENIED

^n t^ar^-, 'Phe class claims and the breach of contract claim asserted

in ..':e Amended Complaint are T2I SSED. The Court declines, at this

to dismiss the claims of the indiua:dual plaintiffs for

damages under O.R.C. § 1345.09(B). Because the Court

entertains reservations as to its jurisdiction over the re:naiining

18
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claims, however, the Court will expect the parties to address this

issue at a conference to be scheduled fc^rthwi.th.

August 19, 2014
Date

t°c 1 c n K1 .,

Una.ted t:,:tes Magistrate: Judge
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