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JOINT EVIDENCE OI' RESPONDENTS AND INTERVENING RESPONDENT

Pursuant to Supreme Court Practice Rule 12.06, Respondent and Intervening Respondent

submit the following evidence in this original action:

VOLUME 1

Exhibit 1: Affidavit of Josh Pedaline

Exhibit A: Protest filed with the Delaware County Board of Elections on
August 21, 2014

Exhibit B: Petitioners' Memorandum in Response to the Developers' Notice of
Protest, filed with the Board of Elections on August 25, 2014.

Exhibit C: Protest Hearing Exhibits submitted by The Center at Powell Crossing,
LLC and Donald R. Kenney to the Delaware County Board of Elections
on August 26, 2014

Exhibit 1.

Exhibit 2.

Exhibit 3.

Exhibit 4.

Exhibit 5.

Exhibit 6.

Affidavit of David M. Betz, with exhibits thereto.

Exhibit A. City of Powell's Zoning Map

Exhibit B. Powell Zoning Code Chapter 1143

Exhibit C. Planning and Zoning Commission Minutes

Exhibit D. City Council Minutes

Exhibit E. Ordinance 2014-10

Minutes from the June 17, 2014 Meeting of the City
Council of Powell City Council

City Charter of the City of Powell, Ohio

Initiative to Repeal Part-Petition (8 of 12)

Initiative to Repeal Part-Petition (4 of 12)

Delaware County Board of Elections Powell Precinct
Boundary Map.

Exhibit 7. Excerpts from the Delaware County Board of Elections
2013 General Election Canvass Report



Exhibit 8. Redacted depiction of a Delaware County Board of
Elections electronic voter record.

Exhibit 9. Redacted state voter record as maintained by the Ohio
Secretary of State

Exhibit 10. Ohio Secretary of State's Model Referendum Petition

Exhibit 11. Ohio Secretary of State's Model Initiative Petition

Exhibit 12. Final Development Plan for The Center at Powell Crossing,
LLC

Exhibit 13. Ordinance 2005-20 - The Property's Rezoning

Exhibit 14. Powell City Resolution 2014-01

VOLUME 2

Exhibit 1: Affidavit of Josh Pedaline (Continued from Vol. I)

Exhibit D: Delaware County Board of Elections Exhibit 1

Exhibit E: Petition #140704 - Referenduml

Exhibit F: Petition #140706 - Repeal InitiativeI

VOLUME 3

Exhibit 2: Affidavit of Joseph R. Miller

Exhibit A: Transcript of the August 26, 2014 Board of Elections Hearing

Exhibit B. Notice of Protest filed with the Delaware County Board of Elections on
July 28, 2014, excluding exhibits thereto.

Exhibit C: Transcript of the August 1, 2014 Meeting of the Delaware County Board
of Elections

Exhibit D: Transcript of the August 5, 2014 Meeting of the City Council of Powell

Exhibit E: Transcript of the August 19, 2014 Meeting of the City Council of Powell

1 This exhibit excludes the voluminous complete copy of Ordinance 2014-10.



Exhibit F: Notice of Protest filed with Powell City Council on August 1, 2014.

Exhibit G: Reply in Support of Protest filed with Powell City Council on August
15, 2014.

Exhibit H: Minutes from the August 19, 2014 Meeting of the City Council of
Powell City Council

Exhibit 3: Affidavit of Jackie Olexa White

Exhibit 4: Affidavit of Karla Herron
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IN 'I'IIE SUPREME COURT OF OHIO

STATE ex rei. BRIAN EBERSOLE, et al.,

V.

Relators,

DELAWARE COUNTY
BOARD OF ELECTIONS, et al.,

Respondents.

Case No. 2014-1520

ORIGINAL ACTION IN MANDAMUS

AFFIDAVIT OF JOSEPH R. NiILLER

STATE OF OHIO
: ss

COUNTY OF FRANKLIN :

I, Joseph R, Miller, having been first duly cautioned and sworn, hereby depose and state
the following:

1. I am counsel for intervening respondent The Center at Powell Crossing, LLC
("Intervening Respondent") in Case No. 2014-1520 before the Ohio Supreme Court and served
as counsel for the Intervening Respondent in the Protests before the City Council of Powell,
Ohio and the Delaware County Board of Elections. I have personal knowledge of the facts set
forth herein.

2. Attached as Exhibit A is a true and accurate copy of the Transcript of the August
26, 2014 Board of Elections Hearing and the Certificate of Jackie Olexa White, RPR, concerning
the Transcript.

3. Attached as Exhibit B is a true and accurate copy of the Notice of Protest filed
with the Delaware County Board of Elections on July 28, 2014, excluding exhibits thereto,

4. Attached as Exhibit C is a true and accurate copy of the Transcript of the August
1, 2014 Meeting of the Delaware County Board of Elections and the Certificate of Angela R.
Starbuck, RPR, concerning the Transcript.

5. Attached as Exhibit D is a true and accurate copy of the Transcript of the August
5, 2014 Meeting of the City Council of Powell and the Certificate of Angela R. Starbuck, RPR,
concerning the Transcript.

J. E. Resp.000521



6. Attached as Exhibit E is a true and accurate copy of the Transcript of the August
19, 2014 Meeting of the City Council of Powell and the Certif'icate of Angela R. Starbuck, RPR,
concerning the Transcript.

7. Attached as Exhibit F is a true and accurate copy of the Notice of Protest filed
with Powell City Council on August 1, 2014.

8. Attached as Exhibit G is a true and accurate copy of the Reply in Support of
Protest filed with Powell City Council on August 15, 2014.

9. Atkachcd as Exhibit H is a true and accurate copy of the Minutes from the August
19, 2014 Meeting of the City Council of Powell City Council, authenticated by City Clerk, Sue
Ross.

Further Affiant sayeth naught.

Subscribed and sworn to me this )C^^ day of September, 2014.

;^O^PF^IAC ^H.

_ . . ^^Notary Public

My commission expires on J^ ^ g
^ ^+irr►rnnN^^
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In The Matter Of:

Referendum and Initiative Petitions Concerning v.

City ofPowell Ordinance 2014-10

BOARD OF ELECTIONS HEARING

August 26, 2014

Premium Reporting Services

Jackie Olexa White, RMR

438 Kingston Avenue

Powell, Ohio 43065

jow1214@gmail.com

Original File 082614BOE.txt
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Referendum and Initiative Petitions Concerning v. BOARD OF ELECTIONS HEARING
a^c In€A

City of Powell Ordinance 2014-10

Page 1 Page 3

1 BEFORE THE DSI,AWARE COUNTY BOARD OF BX.RCTIONS 1. INDEX

2 _ - - - _ - ., _ _ _ _ _ _ _ - - - _ _ .. ., - - - - - - 2 Examination of David Betz Page

3 IN RE: 3 By Mr. Miller 28

4 REFERENDUM AND INITIATIVE ) Fratest Hearing 4 By Mr. Burch 50, 139
POT+WELX, ORDINANCE 2014-10

5 ADOPT81) JUNE 17, 2014 ) 5 By Mr. King 133

6 _ - - .. .. - _ _ _ - - - - - _ _- .. - _ _ _ - - _ _ _ 6 Exhibits moved into evidence 165

7 Tuesday, August 26, 2014 7 ---

8 9:00 o'clock a.m. 8

9 Board of Elections 9

10 Delaware, Ohio 43015 10

11 11

12 12
- - - - - - - - - - ° - - - - - - - - - - - - - - - -
13 13

Jackie Olexa White
14 14

Registered Merit Reporter 15
- - - - - - - - - ° - - - - - - - - - - - ° - - - - -
16 16

17 17

18 18

19 19

20 20

21 PREMIUM REPORTING SERVICES 21
438 Kingston Avenue

22 Powell, Ohio 43065 22
23 (740) 602-1082 23

24 24

Page 2 Page 4

1 A P r E A R A N C E S 1 Tuesday Morning Session
2 REPRESENTING THE PRO1'.ESTORS

e 2 August 26, 2014

3 JOSEPH R. MILLER, Esq.
3 9,0^ a.1T1.BRUCE INGRAM, Esq.

4 vorys, Sater, Seymour & Pease 4
52 .East Gay Street

5 Columbus, Ohio 43215 5 PROCEEDINCISjacmiller®vorys.com

6 6 -----
7 REPREsENTING THE PETITIONERS

: 7 MR. CUCKLER: Now, let's go to what I
8 CHRISTOPHER BURCH, gsq_ s believe is why everybody is here today on our protest
9 REPRESENTING THE BOARD OF ELECTIONS e 9 hearing. Two protests were filed. And this is going

10 CHRISTOPHER D. BETTS, Esq.
ANDREW J. KING, Esq

1p to be the only hearing on that protest.
.

11 DELAWARE COUNTY PROSECUTING ATTORNEY 11 And before we get into the specifics, I'rT!
140 North Sandusky Street, 3rd Floor

12 Delaware, ox 43015 12 going to go around and introduce the staff.
cbetts@co.delaware.oh.us

13 13 My name is Steve Cuckler. I'm the
BOARD OF ELECTIONS: 8TI'aVEN CUCKLER, Chairman of the

14 Board , ED HELVEY, Board Member, SHAWN STEVSxS, Board 14 chairman of the board. I didn't want it to come out
Member, BRUCE BURNWORTH, Board Member

15
DIRECTOR OF BOARD OF ELECTIONS: Josh Peda7.izxe

15 and sound like t11at, but I guess that is my title.

16 DEPUTY DIRECTOR: Karla Herron 16 We'll go around here for the board
OFFICE MANAGER: Traci Shalosky

17 LAW DIRECTOR, City of Powell: Gene Hollins 17 Members.
1$ DIRECT OF DM LoPMENT, City of Powell , David Betz 18

MR. HELVEY: I'm Ed Helvey. I'm one of
ALSO PRESENT: Brian Ebersole, Chris Vince, Charles

19 Vince and Valerie Swiatek 19 the Democrat board members. He's a Republican board

20 - - - - - 2 a member.
21 21 MR. STEVENS: I'm Shawn Stevens, the other

22 22 Republican.
23 23 MR. BURNWORTH: I'm Bruce Bumworth, the

24 24 other democratic member. I do have parity of this

Premium Reporting Services ^ ^ Pages 1- 4
Call us at 614-791-8894 J. E. Resp.000



Referendum and Initiative Petitions Concerning v. BOARD OF ELECTIONS HEARING
. nr - A

City of Powell Ordinance 2014-10 rxugubt /.o, ,4vxY
Page 5 Page 7

1 board. i The issue regarding the charter that was not

2 MR. CUCKLER: Let's go around to the 2 certified to us by the City of Powell. And we
3 staff. 3 understand that that's the subject for some other

4 MR. PEDALINE: Hi. Josh Pedaline, 4 court action, but that is not in front of us today.

5 Director of Board of Elections. 5 So that's what we're going to be hearing on the

6 MS. HERRON: Karla Herron, deputy 6 protest, the pros and cons of.
7 director. 7 With that said, you know, does the board

8 MS. SHALOSKY: Traci Shalosky, office a have any other comments before I turn it over to the
9 manager. 9 staff to give us a 30,000 foot view, and then turn it

10 MR. BETTS: Christopher Betts, assistant io over to Chris and Andrew. You guys have anything to

ii Delaware County prosecuting attorney here on behalf ii add before we start this?
12 of the Board of Elections. 12 MR. PEDALINE: The only thing I would ask

13 MR. KING: Andrew King, assistant Delaware 13 is if I could give a timeline of maybe what has

14 County prosecuting attorney also here for the board. 14 crossed our desk.
zs MR. CUCKLER: All right. Thank you. is Chris, I don't know if you were going to

16 Everyone has been presented this agenda, right? 16 talk about that or Andrew.
17 Counselors? 17 So between July 25th and 28th, two

ia MR. MILLER: Yes, sir. 18 initiatives, a referendum were filed here at the

19 MR. CUCKLER: Everybody good with that. 19 board of elections for signature validation. A

20 Okay. The reasoning for that is to keep some order 20 protest was then filed on July 28.
21 and structure to the hearing process. 21 The board met for a regular meeting. And
22 What we're going to do is we're going to 22 at the meeting, they then were able to validate a

23 have Jackie swear in any potential witnesses or 23 number of signatures for the initiatives and

24 interested parties who may testify. And then we'll 24 referendum.

Page 6 Page 8

z. get into the meet of this, and we'll open it up to 3 On August 21 st -- actually, on the 20th of
2 the board, the staff. And then I know that our 2 August is when the initiative and referendum order

3 counsel has a few things to say. And then we'll open 3 was then filed back to the office. And then on the
4 it up to the statements. 4 21 st, a protest was filed by the protestors. And on

5 But before we get into that, Iet's make 5 the 25th yesterday, we received a memo in response to

6 sure I got all your guys' names. Feel free to 6 the protest, all of which you should have in front of
7 introduce yourselves. 7 you. And that's why we're here at this point.

8 MR. MILLER: Sure. Joe Miller and 8 Anything you want to add, Karla?
9 Bruce Ingram on behalf of the protesting parties. 9 MS. HERRON: I don't.

10 MR. BURCH: I'm Chris Burch. I'm on 10 MR. CUCKLER: Okay. Chris, you or Andrew,

11 behalf of the petitioners. ii a.nything you want to chime in?
12 MR. CUCKLER: Okay. Have you guys 12 MR. BETTS: I think there were just a

13 presented and given your business cards to Jackie so 13 couple preliminary things to address. One of which 1
14 she has all your -- 14 think you've already addressed, which is the issue of
15 MR. MILLER: Yes. 15 that there were two protests that were actually filed

16 MR. CUCKLER: I'm sorry, your name again? is in this case. One, as Josh has said, was filed on

17 MR. BURCH: Christopher Burch, B U R C H. 1-7 July 28, 2014; the second of which was filed on

a,s MR. CUCKLER: Okay. Thank you. All is August 21st.
19 right. 19 For purposes of this hearing, just so we

20 (Thereupon, the witnesses were sworn in.) 20 put this on the record and everybody is in agreement

21 MR. CUCKLER: All right. Presented before 21 of the same understanding, this will be the only

22 us is a protest regarding -- originally, it was three 22 hearing that we're having on this protest,

23 issues in the City of Powell. Before us today are 23 consolidated of these two.
z4 two issues: The referendum and then the initiative. 24 I've talked to both the counsel for the

Premium Reporting Services g^ Pages 5 - 8
Call us at 614-791-5894 J. ^^esp.4D0



Referendum and Initiative Petitions Concerning v. BOARD OF ELECTIONS HEARING
City of Powell Ordinance 2014-10 August 26, 2014

Page 9 Page 11

i petitioners and the protestors, and they both agree 1 the times that have been set forth in this.

2 with that. And if they want to acknowledge that, 2 MR. CUCKLER: Just one -- just so I
3 that would be great. 3 understand clearly, Chris, is after the hearing of

4 MR. MILLER: That is correct. 4 the protest, do we need to make a determination on
5 MR. BURCH: That's correct. s the protest or can we move right in to accepting or

6 MR. BETTS: Secondly, what I wanted to do 6 not accepting?
7 is talk with the board just a little bit about what 7 MR. BETTS: Yes, the board would need to

s the duty is here today. Obviously, a protest has 8 make a decision regarding the protest. There's

9 been filed in this case. It's a bit of an 9 basically two decisions that would be available to

io intervening thing in terms of the normal process. 3.o the board. One would be to accept the protest and
sr There are two things at play here. We have the ii deny accepting the initiative and referendum for

12 Powell's city charter, and we have the Ohio Revised 12 placement on the ballot. Or the second option would
13 Code, which we have to balance together. 13 be deny the protest, and accept the initiative and

14 Under the charter, if circumstances did 14 referendum for placement on the ballot.
15 not involve a protest, this issue would come back 1.5 I would suggest to the board, since there

16 that -- the initiative and referendum would come back 16 are two items that are before the board, both the
17 to the board, and at that point the board would 17 initiative and referendum, that those decisions be

ia accept them, the validity and sufficiency having been 18 made separately.

1.g determined by city council. And, at this point, the 19 MR. CUCKLER: Okay. VWhen we get to that,
2 o board could then accept those for the ballot. 20 you'll have to clarify that.

21 However, in this case, we have a protest 21 MR. BETTS: Absolutely.
22 that has been filed. A.nd under Revised Code 3501.39 22 MR. CUCKLER: Great. Anybody else?

23 which intervenes at that point, this board is charged 23 Okay. Counselor is right, historically,

24 with hearing that protest before they may accept the 24 we're a pretty inforrnal group. We know there's some

Page 10 Page 12

i initiative and referendum to the ballot. i time allotted here, but just because -- I know this
2 So under that language, particularly, it 2 is tough telling lawyers -- just because you got 30

3 states that the Secretary of State of board of 3 minutes, doesn't mean you necessarily have to use 30

4 elections shall accept any petition described in 4 minutes. FYI.
5 3501.3 of the Revised Code unless the following 5 But with that said, you do have this time

6 occurs: In this case under A2, a written protest 6 allotment. And if you feel you need to use that,

7 against a position of candidacy naming speeific 7 then we'll obviously honor that.

s objections is filed, a hearing is held, and a e So we'll start with 7oe.

9 determination is made by the election officials with 9 MR. MILLER: Yes.
io whom the protest is filed when the petition violates 1.o MR. CUCKLER: Do you want to go ahead and
1.:L any requirement established by law. 17 do your opening statelnents from your side. And then,

12 So today before this board can certify -- 12 Chris, you'll have a chance to counter that and give

2.3 or, excuse me, accept these for the ballot, the 13 your opening statements. And we have 10 minutes for

3.4 protest needs to be heard, and that's the board's 14 other -- for any questions that we may have, and then

15 duty here today, to hear the protest that has been 15 get into the argument section.
16 presented. 16 MR. MILLER: Thank you, Chair. We will

i*7 As Josh indicated, both the protest has 17 present exhibits, testimony and argument today on the

j.s been filed and there has been a response filed by the 18 two measures before you, that they cannot be put to
i9 petitioners. 19 the ballot under Ohio law. And that it's your legal

20 As a matter of housekeeping, I know we've 2 o duty as a board to ensure that they are not placed on

21 gotten the agenda that has been placed out there, 21 the ballot.
22 kind of as you indicated, everybody has been made 22 To pick up where Mr. Betts left off,
23 aware of the agenda. It might be just worth 23 3501. 11A charges this board with determining the

24 discussing very quickly how the board intends to keep 24 sufficiency and validity of the petitions. 3501 says

Premium Reporting Services Xages 9 - 12
Call us at 614-791-8894
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Referendum and Initiative Petitions Concerning v. BOARD OF ELECTIONS HEARING
City of Powell Ordinance 2014-10 August 26, 2014

Page 13 Page 15

1 you cannot put a ballot -- you cannot put on the 1 Legislative acts enact new laws, and those

2 ballot if it violates any requirement of law. 2 could be subject to referendum or initiative.
3 I'll save my more exhaustive argument of 3 Administrative acts administer existing laws.

4 law for the conclusion of this hearing. But I want 4 You have before you an affidavit of

5 to stress up front that those responsibilities and s Dave Betz in our protest. And the evidence today
6 duties of this board are unaffected by the city's 6 will show that's precisely what happened hexe. City

7 charter. There has been some suggestion by the other 7 council was administering the law. And the Ohio
8 side that your duties are merely ministerial. s Supreme Court and the courts of appeal have
9 Nothing could be further from the truth. 9 repeatedly held that a city council's approval of a

10 As Mr. Betts said, you're under an io development plan in a planned district -- there's

ii obligation under state law to determine the validity iz case law directly on point -- states that this is

12 of these petitions, whether they satisfy all 12 only administering an existing law.

13 requirements of law. And, in fact, the charter of 13 Ohio law is equally clear both in our
3.4 the City of Powell mirrors the Ohio Revised Code both 3-4 protest and as I'll describe later in argument that

15 in its description of this board's duties and 15 this board of elections must make that determination.

16 explicitly incorporates all things in the revised 16 The Supreme Court has held both that this board is
17 code not otherwise dealt with in the charter. 17 equipped to do so and you're under a legal duty to do
is The supreme court has said, the charter is so. To do otherwise is to abuse your discretion and

19 doesn't affect this board's duties unless they are ig act contrary to law.
2o expressly negated by the charter. But the charter 20 So based upon the evidence already before
21 comes out and says the board of elections won't do 21 you in our protest as well as testimony of Mr. Betz
22 this or won't do that. So you have that duty today 22 that we'll present today, the facts are clear. The

23 incumbent upon you. 23 pertinent facts are clear. There may be some
24 We filed our protest. I'm sure you've 24 misdirection and some irrelevant facts brought before

Page 14 Page 16

1 seen it. I want to stress up front what the evidence 1 you today, but the pertinent facts are clear.
2 and further argument will elicit today. 2 Powell city council grew the development

3 Administrative issues cannot be put by this board on 3 plan pursuant to the existing zoning, administering
4 the ballot. Whether that's an initiative or a 4 the zoning laws already on the books. Petitioners

5 referendum, they are simply not authorized under 5 don't like that decision, we understand that, that`s
6 Article 2, Section IF of the Ohio Constitution. They 6 very clear. But their remedy for such an

7 can't pass go because they are not authorized. It's 7 administrative decision is not here. It's not the

a not a question of whether these are unconstitutional 8 ballot box.
g or illegal should a court later determine. You're 9 There is a remedy for administrative

io not authorized to put on the ballot if it relates to io decisions that persons don't like. It's
ii an administrative matter. 3.1. administrative appeal to the court under the Ohio
12 Zoning decisions, which we have here, are 12 Revised Code 2506. That's where the issues are

13 administrative unless the property zoning 13 thrashed out whether an administrative decision was
14 classification is amended or the zoning code is 14 reasonable or arbitrary or contrary to law or all the

3.5 legislatively changed by the decision. 15 T's were.n't crossed and I's weren't dotted. Not

16 We've cited you no less than four supreme 16 here.
17 court cases and numerous courts of appeal on this 17 Instead, as set forth in our protest,

is point. The evidence will show that's never happened, s.s you're charged with looking at the nature of the
19 Instead, the City of Powell approved a i.g decision and deciding whether it's administrative or

2o development plan pursuant to the existing zoning 20 legislative. If it's administrative, it needs to

21 within a planned district, the downtown business 21 stop here.
22 district. That zoning had existed since 2005. Ii's 22 We'll also present evidence today on how
23 still in place today. Nothing about this decision by 23 the part-petitions here don't satisfy the
24 city council changed that fact. 24 requirements of law. Strict compliance with those

Premium Reporting Services J. E. rzesp.D005^7
ges 13 - 16
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Referendum and Initiative Petitions Concerning v. BOARD OF ELECTIONS HEARING
City of Powell Ordinance 2014-10 August 26, 2014

Page 17 Page 19

1 requirements is necessary. And there are several s. the protestors once again begged city council to

2 failings on that front. Namely, the insufficiency of 2 exceed their statutory authority, to kick these
3 signatures, the failure to satisfy very clear 3 measures off of the ballot. And city council, again,

4 ward/precinct requirement in the charter, failing to 4 refased to entertain this invitation to exceed their

5 put the title of the ordinance for referendum on the 5 legal authority to do so.
6 petitions, themselves, a strict requirement both 6 In both of those cases, council's
7 under the charter and Ohio Revised Code, and failing -7 authority was clear, and we were pleased to see that

8 to put the title and text of the proposed ordinance a both bodies have already taken steps to not exceed
9 on the petitions, themselves. 9 their statutory authority under law.

7.0 Again, each of these serve as a basis for io Here we are again. We hear the same
ia. these petitions not to go forward. They do not ii arguments again. We hear the same protestors again.

7.2 satisfy the requirements of law or the Ohio 12 They are asking this board to exceed its statutory

13 constitution, and eacb of those provide a basis for 13 authority. Even if they are not asking this board at
14 this court to accept the protest. Thank you. 3-4 this juncture to exceed their statutory authority,
15 MR. CUCKLER: Thank you, Counselor. is they are still wrong. But we seem to be hearing the

16 Appreciate that. 16 same arguments over and over again.
17 Chris? 17 So that being said, I just wanted to give

is MR. BURCH: Thank you, Mr. Chairman and is you a little bit of procedural posture given our

19 Members of the Board. Z just want to make a few is current juncture.

2 o quick points. First, I just want to quickly recap 20 The second thing I want to address just
21 our procedural history in this case. And then I just 21 very briefly is the fact that we believe that this is
22 wanted to make a few quick points that we'll dive 22 a legislative act, a legislative act, both our

23 into more thoroughly when we get to our argument 23 legislative acts by city council. And the reason for
24 section. 24 that is that an administrative act stays within the

Page 18 Page 20

I Procedurally speaking, what we've seen is i confines of established law. Administrative act

2 that the developer has continually asked for this 2 stays within the confines of established law.

3 board and city council to exceed their authority 3 What we see here is a submission by the
4 under Ohio law, and they continue to do so here 4 developer for a new development. That is not, in
5 today. 5 multiple ways, not compliant with preexisting law.

6 So we'll start at the beginning, as they 6 We found numerous factual defects with the

7 say. On August 1, the protestor appeared before this 7 protestor's development plan that we will elaborate

8 body, and explicitly asked this board to consider 8 on. And for those reasons, when council acted to

9 things that are outside of the scope of their 9 approve this development, they've exceeded
io authority. The Powell charter is extremely clear 1.o pre-established law, and, therefore, their action was

ii that the board of elections at that juncture was to a.i legislative in nature, not administrative in nature.

12 consider only the number of signatures, the number of 12 And we'll dive into that a little bit more. Thank

a.s valid Powell electors who had signed the petitions 13 you.
1.4 that had been submitted. 14 MR. CUCKLER: Thank you, Chris. Is your

15 On the advice of counsel from what was 15 client or any of the actual petitioners here today?

16 made clear to us in the record, the board of 16 MR. BURCH: Mr. Ebersole, who is one of
1.7 elections chose to ignore the developer, because the 3-7 the petitioners, will be here shortly. Today is his
is developer was asking the board to exceed its is son's first day of kindergarten, and he is making

3.9 statutory authority. The board then very :Ls sure that procedure goes smoothly.

2 o thoughtfully counted the nuinber of valid Powell 20 MR. CUCKLER: Okay. Thank you. Bring it
21 electors only who signed the petitions, and then 23. back to the board. I don't think there is any need
22 referred that number pursuant to the Powell charter 22 for any comment. I think we can get right into

23 to city council. That was August 1 st. 23 arguments. I wanted to see if anybody has any

24 Moving to August 19, before city council, 24 specific point in question?
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1 MR. BURNWORTH: I probably have one. 1 They did not consider the legislative
2 MR. CUCKLER: Go ahead and ask it. 2 versus administrative distinction, because there

3 MR. BURNWORTH: Maybe you would be best. 3 would have been other things, review of the code, and
4 Is it, Chris? 4 potentially review of extrinsic evidence. And what

5 MR. MILLER: Joe Miller. 5 they wanted to communicate to this board is that they

6 MR. BURNWORTH: If the city council heard 6 are sort of officially neutral. And by passing it

7 a lot of this preliminary arguments and so on, and 7 back along to you, it was not an indication that they
s they went ahead and approved it to send to us, our s thought it was an administrative matter or, for that
9 job is to merely, you know, accept. We're not here 9 matter, a legislative matter. So that's the message

io to certify. io I wanted to send back to the board.

si I would think that the council would have 31 I think that's probably the main issue in

12 gone through all of the legal pros and cons of every 12 this morning's proceeding. The other issue,

13 situation, and yet they chose to forward that to us za obviously, is some of the issues about the signatures
14 to accept for the ballot. 14 and the sufficiency and validity of the petition.

15 Can you elaborate as to maybe why they a.s And Mr. Helvey, at the last meeting,
16 would do that? 16 wanted council to take a look at the sufficiency and

17 MR. HOLLINS: Gene Hollins, law director 17 validity under our charter. We went through, and I

18 of the City of Powell, here on behalf of the City of 18 can pass along at the appropriate time, whenever the

19 Powell with Jennifer Crogan. And I think the other 19 board thinks it's appropriate, the Rules of
2 o on the agenda was to provide the city the 2 o Engagement, the Rules of Interpretation that were

2:L opportunity, as the other here, and that leads to 2:L used to look over the signatures that led us to make
22 whatever opening statement I was going to make. 22 the determination that they had far more than valid

23 MR. BURN WORTH: Oh, okay. Well, I will 23 and sufficient signatures. They are very similar
24 just let you do that. 24 to -- in essence, I think council wanted to
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1 MR. HOLLINS: Mr. Burnworth, let me go a. communicate back to you -- they are very similar to

2 ahead and address that directly. Mr. Chairman, 2 the rules that you would use. There's one or two

3 Members of the Board, the main, I think, point I 3 potential twists.

4 wanted to pass along to you from the City of Powell 4 But I would be happy to pass those along
5 is that -- well, first of all, let me repeat s to you, because I know some of those are still at

6 something I said to the city residents and to the 6 issue in this hearing.
7 attoz-neys. This was awfully well briefed. You know, 7 MR. CUCKLER: Thanks, Gene. There will be

a the presentations by both sides have been extremely 8 some more opportunity then for you.
g helpful. And I commend them for the help, the 9 MR. HELVEY: Can I ask a question?

1o assistance they've given in the entire process. 10 MR. CUCKLER: Yes, Ed.
11 Working with Mr. Betts, again, has been a joy and has x.a. MR. HELVEY: Gene, so you are you saying
12 made the process as easy as could possibly be. 12 that, in your opinion, that the City Council of
13 Based on their research and the extensive 13 Powell just looked procedurally at the petition and

2.4 research that we then did as a follow-up, what we had 14 not -- did not consider the administrative versus

is advised council was that they could only consider 15 legislative question?
16 things that were apparent on the face of the 16 MR. HOLLINS: Exactly. They were really
17 petition. That's pretty clear from the case law. 17 looking at signatures. The only substantive matters
18 So if the legislative and administrative 18 would have been only those -- what I advised them,

i9 distinction was not clear on the face of the i9 they had very limited discretion. It wouldn't be

20 petition, the case law indicated they are not the 20 used as abuse of discxetion. I think that's what
23. appropriate forum. That's sort of what I'm hearing 21 case law would indicate. But unless it was a very

22 as the attorney for -- I'm not sure if it would be a 22 apparent facial defect, substantive defect,
23 tribunal as much or just a lower forum for this 23 unconstitutional on its face type of thing, that it
24 matter. 24 wasn't -- we weren't the appropriate forum for
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1 anything that wasn't apparent on its face. i before. You've been in Powell. You're used to it.

2 Therefore, according to case law I read, 2 MR. MILLER: Thank you, Chair Cuckler.

3 administrative versus legislative if not apparent on 3 - - -
4 the face of the petition, needs to be taken up by the 4

s board of elections and the courts. 5
6 MR. HELVEY: I'm not sure we're the proper 6

7 forum either. I'm really going to have to be 7

a convinced of that. 8
9 MR. CUCKLER: This body is used to getting 9

io issues in front of it that laave been kicked to us by 10
a.i tz-ustees and council when sometimes they didn't want ii

12 to make the hard decisions themselves. 12

13 An.ything -- 13
14 MR. BURNWORTH: That answered my question. 14
15 MR. CUCKLER: Okay. Anything, Chris, 15

16 before we get into arguments? 16
17 MR. BETTS: I would just indicate to the 17

is board to listen carefully to the ie

19 administrative/legislative issues that are going to 19
2 o be brought up. I do think in accordance with the 20

21 case law, it's an issue that this board is going to 21
22 be charged with making a decision on. 22

23 I realize it's not in the norznal realm of 23
24 the issues that this board normally deals with in 24
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a. terms of election. However, it appears from the case i DAVID BETZ
2 law that I have read that it is something that this 2 being first duly sworn, as hereinafter certified,

3 board is charged with making a decision on. 3 testifies and says as follows:
4 MR. CUCKLER: So you believe that this 4 EXAMINATION

5 body is the proper forum to determine? 5 BY MR. MILLER:
6 MR. BETTS: In accordance with the case 6 Q. Mr. Betz, please state your name and

7 law, I think this board making a decision on the 7 professional position for the record.
8 legislative/administrative issue is consistent with 8 A. My name is David Betz, B E T Z. I'm
5 the case law. 9 director of development with the City of Powell.

1.0 MR. CUCKLER: Thank you, Chris. 10 Q. How long have you been the director of
11 Joe, turn it back over to you. 11. development with the City of Powell?

12 MR. MILLER: Thank you. 12 A. Almost 22 and a half years.
13 MR. CUCKLER: Sorry, I know this is not 13 Q. And as the development director of the

3.4 the, United States Supreme Court and all the 14 City of Powell do your duties include oversight of

15 trappings, but, hopefully, we're sticking to our is Powell's planning, zoning and economic development

3.6 process. Go ahead. 16 department?
17 MR. MILLER: We would call David Betz. 17 A. Yes, they do.
18 MR. BURCH: I'm just going to register an ie Q. In that role, are you familiar with a

19 objection. We were not given any kind of advance 3.9 development proposed by the Center at Powell

2 o notice that the protestor would be calling any 20 Crossing, LLC?

21 witnesses. 2 z A. Yes, I am.
22 MR. CUCKLER: Okay. Objection is noted. 22 Q. I'd like to hand you an exhibit book,

23 Dave, good to see you here. Are you 23 Mr. Betz, and ask if you would please refer to
24 comfortable there? You've been in the hot seat 24 Exhibit 1 withiu that binder. Do you recognize
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1 Exhibit 1? i Q. And this downtown business district, when

2 A. Yes, I do. 2 was that zoning enacted?

3 Q. Is it affidavit that you reviewed and 3 A. That zoning was enacted in 2005.
4 executed on July 31, 2014? 4 Q. It was not enacted for this project?

5 A. Yes, it is. 5 A. No, it was not.

6 Q. Does it accurately set forth facts of 6 Q. Turn to Tab 13 in the binder, if you

7 which you have knowlcdge concerning that proposed 7 would, please, sir. Do you recognize Tab -- or

s development? s Exhibit 13?
9 A. Yes, it does. 9 A. Yes. That is Ordinance 2005-20. This is

10 Q. Generally speaking, Mr. Betz, what is the io the ordinance that was adopted by city council
1i development proposed by the Center at Powell ii unanimously that created the downtown districts that
12 Crossing, LLC? 12 we worked on including the downtown business

13 A. The development consists of two new 13 district.
14 commercial buildings of 7,000 square feet each. 14 Q. Was the downtown business district cbanged
15 There's an existing building on the property. It`s 15 or amended for this proposed development?

16 an old house, historic house, that the city asked the 16 A. No, it was not.
3.7 developer to retain, the Old Dr. Ca^.^npbell house that 17 Q. Are there certain hallmarks of amendment
is would be used for office or business use. 1a to the zoning code or zoning classifications that are

19 Then there's four buildings with a total i9 reflected in Exhibit 13?
20 of 64 multi-family residential units. There's also 2o A. What do you mean by that question?

21 streetscape enhancements, bike path enhancements to 21 Q. For instance, to change zoning
22 connect to neighborhoods to the south, other site 22 classification or the zoning classification, is

23 amenities included within the project including 23 reference made in the ordinance to doing so?
24 benches and landscaping. 24 A. Yes. Both the ordinance face, itself,
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1 Q. What is the location of the proposed i references the zoning code amendment text that's

2 development, Mr. Betz? 2 attached to it. The text changes the districts that
3 A. It's on West Olentangy Street. The 3 were established before this ordinance was adopted.

4 address, I believe, is 147 West Olentangy Sh'eet. 4 So as you could see, Powell residence
s It's just west of the CSX railroad crossing on 5 district changed to downtown residence district. And
6 Olentangy Street right in downtown. 6 then the proposed new zoning text -- all new zoning
7 Q. Would you take a look at Exhibit A to your 7 text was based upon our study of the downtown and

8 affidavit, Mr. Betz; what is Exhibit A? s what our community wanted at the time.
9 A. Exhibit A is the zoning map for the City 9 Q. Does an amendment to zoning

io of Powell. io classifications by ordinance also have to attach an

11 Q. What is the zoning of the location of the 13. amendment to the zoning map?

12 proposed development at issue in this case? 1.2 A. Whenever there's a change in zoning
13 A. The zoning of the property is in our 13 districts, then we do change the zoning map. So at
14 downtown business district. 14 this time with this district change, we did change

15 Q. And is that a planned district? 1s the zoning map to reflect the new zoning districts.

1-6 A. Yes. The downtown business district is a 16 Q. And so is it true the development at issue
:L7 planned district. So it falls undcr the category of 17 hcre was approved by Ordinance 2014-10?

is having to go through our development plan process 1s A. I believe so, yes.
i9 within our zoning code. 19 Q. Did 2014-10 include in its title or its

20 Q. Could it also be considered a planned unit 20 text an amendment to the zoning code or an
21 developrnent? 21 amendment -- attach an auendment to the zoning map?

22 A. Yes, it's a type of planned unit 22 A. No, it did not.
23 development. However, in Powell, we just call it our 23 Q. Does this existing zoning classification,
24 districts, either planned -- planned districts. 24 the downtown business district, expressly permit each
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i of the uses proposed for this development? a. meet all the engineering needs and the requirements,
2 A. Yes. Each of the uses proposed for this 2 and we know that that final development plan, that

3 development is permitted use within the downtown 3 project can happen. That final development plan then
4 business district. 4 goes on to city council for approval.

5 Q. Turn to Exhibit B of your affidavit, if 5 Q. Is that the procedure that was filed for

6 you would, please, sir. What is Exhibit B to your 6 the proposed development in this case?
7 affidavit? 7 A. Yes, it was.
8 A. Exhibit B is Chapter 1143 of our zoning a Q. Is that referred to as the administrative

9 code. 9 review process?

10 Q. And does this set forth the regulations io A. That is our adininistrative review process

a.i and zoning for the zoning districts in Powell ii for developnaent plans.
12 including the downtown business district? 12 Q. And the proposed development bere could be

13 A. Yes. This establishes the regulations for 13 approved under this existing zoning you've described?

1.4 all the zoning districts within the city, actually, 14 A. Yes, it could.
3.5 and sets fortll the procedure by which we review 15 Q. Did the review and approval of this
16 planned district plans. 16 development plan simply administer the zoning already

17 Q. Would you describe for the Board of 17 in place?

is Elections that procedure you just mentioned? 18 A. I believe so, yes.
19 A. Sure. When a proposed development comes a.9 Q. Take a look at Exhibit C of your

2o forth to our office, we receive initially a sketch 2o affidavit. What is Exhibit C?
21 plan -- or a pre-application meeting it's called. 21 A. Exhibit C appears to be a copy of the
22 Sketch plan reviews in general without any guarantee 22 meeting minutes from November 13, 2013, of planning

23 from both sides just the description of the plan, 23 and zoning.

24 what's going to be presented to us in the future, and 24 Q. Did you attend the meetings of planning
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:. what the uses are, and, basically, how possibly the i and zoning as it relates to this application and

2 architecture at that time. Comments are made from 2 development plan?

3 both the public and staff and the commission, and the 3 A. Yes.
4 developer goes back and then subinits what is called a 4 Q. What was the recommendation of planning
5 preliminary development plan. 5 and zoning? Let me ask you this, Mr. Betz. Did you

6 A preliminary development plan has a lot 6 recorm.nend approval?

7 more detailed information, more detail on the 7 A. On 13, yes, it did approve it with eight

a planning aspects and zoning requirements and details 8 conditions.
9 on the architecture, details on public improvements 9 Q. And what was the vote?

so that are going to be necessary for the project. io A. 5-0, yes.
11 So the preliminary planning goes to our 11 Q. Did city council, pursuant to the city's
12 planning and zoning commission. Our planning and 12 administrative review procedures, then consider the

13 zoning commission then takes action on that 13 recommendation of planning and zoning?

14 preliminary development plan. 14 A. Yes.
15 Once that plan is approved, the applicant is Q. And did you attend that meeting?

16 goes back, revises the plan based on the conditions 16 A. Yes, I did.
17 set forth by planning and zoning commission in the 3.7 Q. And did you present to council that

18 preliminary development plan. is evening?
19 After that, they submit a final a.9 A. Yes, I did.

2 o development plan. They submit a final development 20 Q. Did you explain to council that the
21 plan with requirements of what you see in a 21 proposed development plan is consistent with the

22 development plan, all the details. A lot of 22 zoning in the downtown business district and the

23 preliminary engineering then is done so we know that, 23 city's comprehensive plan?

24 in fact, this plan meets zoning requirements, can 24 A. Yes, I did.
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J. Q. Turn to Exhibit 2, if you would, please, :L Q. Okay. It's approval of the application.

2 sir. Does Exhibit 2 appear to be the meeting minutes 2 Did city council in any way change or alter the

3 of city council where they considered the 3 property zoning?
4 recomtnendation of planning and zoning on this 4 A. No, it did not.
5 development plan? 5 Q. Did it administer the zoning already in

6 A. Yeah, these are the meeting minutes of 6 place?

7 June 17, where they had a second reading for that. 7 A. Yes, it did.
8 Q. Turn to Page 14 of Exhibit 2, if you a Q. Does the properly today remain zoned in

9 would, please, sir. 9 the downtown business district?
io A. Yes. io A. Yes, it does.

11 Q. I want to refer you to the first full 3.3. Q. If, in fact, the zoning had been changed,
12 paragraph on that page that begins: Councilman 3.2 Mr. Betz, would that be indicated in this ordinance?

1.3 Crites thanked? 13 A. Yes, it would. Whenever we have an
14 A. Um-hum. 14 ordinance done on development plan, it might also

1.5 Q. And, specifically, it says on the middle :L5 require a change of zoning from one district to
16 of the 4th line -- do you remember what 1.6 another, or an establishment of the zoning district

17 Councilman Crites said at that meeting? (Reading) 17 on property annexed to the city. Then the title of

ia He is also an attorney. And as an attorney for at 3-a the ordinance at the end it would say something to
2.9 least 15 years, he's also served as city law director i9 the effect of in placing the propeity within whatever

2o and village solicitor of a number of different 20 zoning district that it would be going in. And it
21 communities. And then Mr. Crites went on to say: 21 would also be a section of the ordinance at the end

22 This is not a legislative action or a case of zoning, 22 of the ordinance, so it would have a section that
23 whether they are debating whether or not apartments 23 would require us to go ahead and amend the zoning map

24 should be included as part of the zoning; do you 24 and place that property within the zoning that is
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a recall that statement by Mr. Crites? :L approved by that ordinance.
2 A. I do recall that. 2 Q. And those hallmarks are not in here?

3 MR. CUCKLER: What exhibit are you reading 3 A. They are not here.
4 from again? 4 Q. Finally, Mr. Betz, turn to Exhibit 12, if

5 MR. MILLER: Page 14 of Exhibit 2. 5 you would, please. Does Exhibit 12 appear to be a
6 Q. Do you recall that Mr. Crites also said at 6 copy of the final approved development plan?

7 that hearing, "The zoning is in place, and council is 7 A. Yes, it is.

8 acting in an administrative quasi-judicial capacity"? a Q. Mr. Betz, certain issues have been raised
9 A. Yes. 9 by petitioners concerning whether an application was

10 Q. He made that statement that evening? a.o signed, the developer's ability to finance the

13. A. Yes. Zi project, and whether a bond was required. Can you

12 Q. Did Mr. Crites also say that Councilman 12 speak to those issues?
13 Cline is completely correct that the developer has 13 A. When we get development plans, especially

14 rights in this type of proceeding, and the council's 14 in lazge format like this, we receive a couple boxes
is objective, goal and responsibility is to take a look 15 at a time. And at that point in time, the person

16 at the zoning code that has been in place for at 16 creating the plan, which is this Faris Planning &
1.7 least 10 years to see whether or not the development 17 Design, submitted the application with a blanlc --

a.a plan is consistent with that? 18 with a blank, unsigned application form.
19 A. Yes, I do recall him saying that. 19 Later, I think it was the next day,

20 Q. Take a look at Exhibit E to your 20 Valerie Swiatek, who is one of the members of the
21 affidavit, Tab lE. What is Exhibit 1E? 21 LLC, came in and paid for their application fee and

22 A. This is the Ordinance 2014-10. This 22 submitted the signed copy of the application.
23 ordinance approved the final development plan for the 23 Q. And I apologize for making you jump around

24 Center at Powell Crossing. 24 within the exbibit book --well, let me just ask you
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1 generally: Was the administrative review process i plan approved by city council as part of
2 established by the city followed in this case with 2 administering the zoning already in place for this

3 regards to this development plan? 3 property?
4 A. Yes. 4 A. Yes, it was.

5 Q. Turn to Tab E of your affidavit. Tab lE, 5 MR. MILLER: I don't have anything further

6 I apologize, Mr. Betz. 6 at this time.
7 A. This one? 7 MR. BURCH: Mr. Betz, if you could turn

a Q. Yes. E was the ordinance approving of the s to --
9 development plan. Turn to the last page of that 9 MR. CUCKLER: Hold on, Counselor. One

io exhibit, if you would, please. a.o second. We're going to let the board just have a
ii A. Um-hum. ii couple questions, and then we'll proceed to you.

12 Q. Petitioners had mentioned to this board, 12 MR. HELVEY: I'm new to this zoning stuff,

13 the significance of Miss Ross's stamp saying this 13 I'll make no bones about that. And I'm looking at
14 legislation has been passed in accordance with the 14 Exhibit 13 that talks about overlay district. Can

a-s city charter on this date. Do you see that? 15 you explain what an overlay district is?
16 A. Yes. 16 And then in Section 1142.17, it says in

17 Q. In your experience, your 22 years with the 17 the event of conflict between the requirements of the

18 city, and final development plan approval through the is overlay zone and those of the zone over which it is

19 city's administrative processes, does that stamp make ig superimposed, as related to a location situated in
20 this action legislative? 2 o both districts, the more stringent requirement of the

21 MR. BURCH: I'll object here. Legislative z1 two districts shall govern unless specified to the

22 and administrative distinction is a legal conclusion 22 contrary.
23 of the first rate. My understanding is Mr. Betz is 23 What is the district that the overlay
24 not a lawyer. I have no objection to Mr. Betz's 24 district is overlaying, and which one has more
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i testimony on the factual nature of this case. But to 1 stringent requirements?
2 ask Mr. Betz what is essentially one of the legal 2 MR. BETZ: The downtown district overlay
3 questions before the board, I think exceeds the scope 3 is, basically, architectural review overlay district
4 of his testimony. 4 that falls over our downtown business and downtown

5 MR. CUCKLER: Thus noted, Counselor. I s residence district. So you have the base zoning of

6 appreciate that. I find that his experience in how 6 the downtown business and downtown residence
7 this actually works might be helpful actually to the 7 districts. Overlaid on top of that is another layer
a board. Proceed. 8 of regulations. That layer of regulations is

9 A. The stamp that Miss Ross uses, she uses 9 architectural review requirements that are followed

io this on all the ordinances and resolutions, lo for planning and zoning coiunnission that have -- gives

ii Basically, it's a certification that the city ii them the authority of architectural review on

3.2 followed its charter in adopting both an ordinance 12 specifics of building design.
13 and/or resolution, and she dates and signs it. 13 So, for example, how many windows on a
14 Q. And to that point, would you turn, 14 building do you have to have, the types of building
15 finally, Mr. Betz, to Exhibit 14. 15 design that would occur within our downtown district,
16 A. Yes. 16 which is, to us, a very unique place in the

17 Q. Is 14 a copy of a resolution of the City 17 community. We want to keep the architecture in a

is of Powell rather than an ordinance? is manner that fits within that whole village type of

i.9 A. Yes, it is. This is a resolution that 3.9 look. So the overlay district sets forth those

2 a elected Jim Hrivnak mayor. 20 requirements.
21 Q. Does it contain that same starnp of 21 Now, if there's anything more stringent in
22 Miss Ross? 22 the downtown district overlay than the underlining

23 A. Yes, it does. 23 zoning, that would supersede it unless otherwise

24 Q. Finally, Mr. Betz, so I am clear, was this 24 governed under the planned district review process.
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1 MR. HELVEY: So which ruled in this i. it will be stated in there in the text that those

2 situation, the overlay or the downtown district? 2 things are part of it.
3 MR. BETZ: Yeah, the downtown business 3 MR. BURNWORTH: Okay.

4 district sets forth a lot of the area requirements, 4 MR. BETZ: That's part of our review that
5 setbacks and ever-ything else. The downtown district 5 we do as well as part of our staff reports that we
6 overlay is purely architectural review. 6 make. So it's quite clear that planning and zoning

7 MR. HELVEY: That's why they submitted 7 commission is -- first of all, they -- the setbacks
8 drawings of street lamps and everything else? s and requirements within the downtown business

9 MR. BETZ: Yes. 9 district and so forth are used as guidelines.

10 MR. BURNWORTH: I have a question. io Planning and zoning commission has the authority in
3.1 MR. CUCKLER: Go ahead. ii the planned district review process to modify this.

3.2 MR. BURNWORTH: If any of this required a 12 MR. BURNWORTH: Okay.
13 variance or a change, is that something that your 1.3 MR. CUCKLER: One last question, and then

14 commission would recommend for approval to council 14 we'll turn it over to Chris.

:Ls and does council have to approve the variance? 15 MR. HELVEY: Something you said just kind
16 MR. BETZ: Well, actually planning and 16 of made my cars perk up a little bit. You said that

17 zoning commission has the authority of any changes 1-7 it's within the purview of the planning and zoning

xa within the area requirements under one section of our 18 commission, but that city council has the right to

ig planned district review process. Planning and zoning is approve it or make changes?
20 commission can make modifications to the guidelines 2a MR. BETZ: Well, they could znake changes

21 set forth in the underlying zoning district. 21 to it, yes.
22 So, for example, if there is -- in this 22 MR. HELVEY: So the fact that they

23 case, there were a few modifications that the 23 routinely apprave things just means that the plans
24 planning and zoning commission accepted. One was the 24 being submitted fit witliin the structure, but if
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:L size of a sign. One was setbacks for one building of i there's something that they wanted to change, they

2 the trash compactor, and another one was for a couple 2 could?
3 parking spaces. 3 MR. BETZ: They could make changes to it

4 So planning and zoning commission is given 4 that are not substantial to the plan. If there were
s that authority in our zoning ordinance to make those 5 substantial changes, there's part of the code that

6 kind of modifications. 6 establishes four or five sets of criteria that are
7 MR. BURNWORTH: Delegated by council? 7 substantial changes.

8 MR. BETZ: Yes. And every time we have a 8 For example, if city council would somehow

s council meeting, of course, we review that with them. 9 want to increase the density that is recommended by P
10 MR. BURNWORTH: And they approve it or -- io and Z or change the roadway layout, something like
13. MR. BETZ: Well, planning and zoning 13. that, that's a substantial change that they want to

12 commission, again, has the authority for that. 12 make, they send it back to P and Z because of that,

13 Council can make changes if they would 1ike. In this 13 all right, planning and zoning commission to review
14 case, council adopted the ordinance. 14 and then go back and forth. In this case, that did

1s MR. BURNWORTH: The reason I mention it is 15 not happen.
:L6 at the bottom of Exhibit C, they talk about -- it's 16 MR. HELVEY: Then the word substantial is

17 on Page 1, Setbacks and Variances, and continues at 17 something that --
ia the top of Page 2, so that would be a change of the 18 MR. BETZ: Is defined. There are four

3.9 existing zoning plan. So I was curious if city 3.9 criteria that establishes what a substantial change

20 council approved the changes or if that was -- 20 is.
21 MR. BETZ: Yes, that's written in the 21 MR. HELVEY: Thank you.
22 development plan. Those types of things are always 22 MR. CUCKLER: Okay. Thank you.

23 written into the texts or described within the zoning 23 MR. MILLER: If it's helpful, I could
24 plans. So if you would look at the development plan, 24 direct the witness to what he just referred to.
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1 MR. CUCKLER: Dave, I'nrt not sure what :L wrong, what you're saying is that when a planned

2 you're reading there. Just say what it is. 2 development in Powell wants approval for building the

3 MR. BURCH: I'rri not sure either. 3 development, they are supposed to comply with this
4 MR. CUCKLER: Say what it is, and we can 4 chapter, is that right?

5 make a copy for everyone. s A. They -- yes, they need to comply with this
6 MR. BETZ: Yeah, this is Section 1143.48 6 chapter.

7 of our zoning code. This is planned districts in 7 Q. Okay.
s setting up the general requirements of a planned 8 A. However, there's some things that may not

9 district. And Paragraph B establishes that wherever 9 apply to it.
io development standards are specified herein or 10 Q. Okay. Could you turn to Page 146 -- and I

i:L elsewhere in this Zoning Ordinance, as in the ii see the page numbers are sort of on the top on the
12 official schedules of pennitted uses and dimensional 12 inside there -- page 146 of the planning and zoning

13 requirements, these standards shall apply except 13 code.

14 where other such standards have previously been 14 You'll see under Subdivision i, the title
15 established and approved by the planning and zoning as there being Final Development Plan Application

16 commission for areas located in planned districts. is Contents. Are we on the same spot?
17 The official schedules of dimensional requirements v7 A. Yes.

18 shall provide a guide for approval of development 1$ Q. Could you read the second sentence of that
19 plans, but can be modified as approved by the 1s subdivision starting with the word Each?

2 o planning and zoning commission. 2 o A. (Reading) Each application shall be signed
21 So this is where the ordinance that -- the 21 by the owner attesting to the truth and exactness of

22 zoning ordinance that was adopted by council gives 22 all infozxnation supplied on the application for the

23 the planning and zoning commission that authority to 23 final development plan.
24 make those modifications. 24 Q. Okay. And are you aware, Mr. Betz, of

Page 50 Page 52

1 MR. CUCKLER: Okay. Could we just get a i whether this requirement applies to this subdivision,
2 copy of that, counselor? We'll get a copy, so that 2 this development? In other words --

3 way everybody has a copy of that. 3 A. Sure.
4 MR. MILLER: Sure. And for reference, it 4 Q. -- I'm asking you does -- this applies to

5 is within the exhibit. 5 the issue before us today, right?

6 MR. BURCH: I think we got it on Page 136 6 A. Certainly, yes.
7 in the Powell zoning code. 7 Q. Are you aware of whether or not the
8 MR. MILLER: Yes. a developer actually complied with this requirement?

g MR. CUCKLER: Thank you. 9 A. I believe they do.

10 Mr. Burch, feel free to ask any questions 10 Q. Okay. Mr. Betz, could you turn to
iz of Mr. Betz. i1. Exhibit 12 in your binder.

12 MR. BURCH: Thank you, Mr. Chair. 12 A. Um-hum.
13 --- 13 Q. Exhibit 12 in your binder is listed in the

14 CROSS-EXAMINATION 14 Table of Contents as the Final Approved Development
3.5 BY MR. BURCH: i5 Plan. Is that what we're looking at here?

3.6 Q. Mr. Betz, could you turn to Exhibit B of 16 A. I believe so, yes.
3.7 your affidavit. Just let me know when you're there. 1*7 Q. Okay. So this would be where a developer

ia A. I am ready. 18 would be needed to comply with that section that we
Zs Q. And is it correct to say that this is a 19 just read, is that right?

2 o cuzTent copy of the planning and zoning code for the 2 o A. Yes, sir.
21 City of Povvell? 21 Q. Okay. So on Page 3, I imagine this

22 A. It's a portion of it, Chapter 1143, yes. 22 signature by Valeiie is what you're referencing when
23 Q. Okay. Thank you. So if I am 2 3 you say they've complied with that subdivision?

24 understanding your testimony, and interrupt me if I 24 A. Yes.
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1 Q. Okay. Could you read what she actually 3. within this text. They make the statement and have

2 signed, the statement that she actually signed? It 2 the application, so it's fine with us. We're the
3 begins with: I agree. 3 ones that set up the application form, not the

4 A. Yeah. (Reading) I agree to grant the City 4 applicant.
s of Powell Staff and the Planning and Zoning 5 MR. BURCH: I see. To me that doesn't
6 Commission members considering this application 6 look like compliance with the Powell zoning and --

7 access to the property subject of the application for 7 planning and zoning code, but I think we'll have to

s the purposes of reviewing this application and s just agree to disagree to that point.
9 posting public notice for this application. 9 MR. MILLER: Objection, there will be

10 Q. So could you swnmarize in your own words io argument later.
i:L what that statement says? 11 MR. BURCH: No further questions for this

12 A. Basically, it gives us the authority to go 3.2 witness.

13 on to the property and make our assessments as staff 13 MR. CUCKLER: Okay. Anything for
14 and the commission for examining the plan and 14 Mr. Betz?

15 examining the property as we see fit. is MR. MILLER: No.
16 Q. Okay. So it's basically allowing you on 16 MR. CUCKLER: Any questions? Any more

17 to the property where the development will take 17 questions?
ia place, you and your staff, the planning and zoning 18 MR. BETZ: I'll be here.
is folks? 19 MR. CUCKLER: Thanks, Dave. Appreciate

zo A. Sure does. 20 it.
2a Q. Okay. But I'm going to have you turn back 21 Are you fmished with your --
22 to Page 146 in Exhibit B. Because I thought that the 22 MR. MILLER: No. Very briefly, I would

23 sentence that you read said: Each application shall 23 present to you a few other exhibits and basis for

24 be signed by the owner attesting to the truth and 24 argument.

Page 54 Page 56

a. exactness of all information supplied on the i MR. CUCKLER: Okay. You have a few
2 application for the final development plan, is that 2 minutes.
3 right? 3 MR. MILLER: Okay. As I mentioned in my

4 A. Yes, sir. 4 opening, there are additional reasons why these

5 Q. So just in your own words, could you s petitions could not go forward to the ballot.

6 summarize where that signature is that complies with 6 For the part-petitions, the standard under
7 that sentence in Subdivision I? 7 the law is strict compliance. The Supreme Court has

8 A. I'm looking for it in the text. I think a been very clear on case after case. Substantial
9 somewhere in the text of the plan, it does relate 9 compliance doesn't suffice. Close enough is not good

io that they've stated that it's true and exact, lo enough. Every requirement must be met precisely.
ii Usually, it's in the text of the plan. 2.1 The insufficiency of the signatures, there

12 Q. You're saying in the text of the final 3.2 is a ward/precinct requirement. Those are meaningful
2.3 development plan there's a signature page? 13 words in the Powell Charter. They wouldn't be there

14 A. Not a signature page, but attesting to it, 14 otherwise. They can't be read out.

15 and the signature on the application form attests to as Exhibit 6, I'll go through this quickly.
16 that. 16 They are in the books before you. Exhibit 6 are your

1-7 Q. Okay. Are you aware of where that would 17 own precinct boundary maps. Each precinct is Powell

as be in the development plan? 18 A, Powell B, Powell C through Powell J. That is the

19 A. That's what I am looking for. Page 6, 3.9 name of the precinct.
2o number 1 l. 20 So to Exhibit 7, your own canvas sheets

21 Q. I'm not seeing a signature attached to it. 21 list the precincts as Powell A through J.
22 A. The signature on the application is 22 Exhibit 8, records of the board of

23 attesting -- is enough for us to know that this is 23 elections for voter registrations, again, precinct,
24 true and exact. This statement is all that's needed 24 Powell A, Powell B. In this one it's in the top
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1 right-hand corner, Powell G. a. MR. MILLER: I do. They are cited in our
2 Secretary of State voter forms and records 2 protest, Mr. Helvey. And let me quickly give you a

3 of registration, Exhibit 9. Powell J. Again, these 3 page reference. On Page 18 and 19.

4 are strict requirements. If you look at Exhibits 4 4 MR. HELVEY: Okay. Thank you.
5 and 5 -- and I'll just hold them up for you and 5 MR. MILLER: We refer to the Pope case

6 compare. Certain circulators, for instance, Exhibit 6 from the Supreme Court, the Corigin case from the
7 4, knew the requirements and required each signatory 7 Supreme Court and a court of appeals case from Marion
8 to write Powell C, Powell A, Powell D. a County, and all of them link such requirements.

9 Tab 5 would be an example of a failure to 9 MR. CUCKLER: Mr. Burch, you're ready with

io strictly comply with the requirements of the city x.o your argument?
ii charter in completing the forms. There is in 11 MR. BURCH: Yes, sir. Thank you.

12 Delaware County no Precinct G or A or B. These 12 MR. CUCKLER: Mr. Burch, this is your

13 requirements matter. The Supreme Court has upheld 13 opportunity to present your oral argument.

3.4 these ward/precinct requirements. 14 MR. BURCH: Thank you, Mr. Chair and
15 Defects in the petitions, themselves, 15 Members of the Board. Well, we've been down this

16 again, for the referendum, Section 605 in the charter 16 road with council before, but we'll go down this road

i? requires that the referendum petition shall contain a 17 again for the sake of the order.
as number of full, correct copy of the title and dates 18 The protester is raising a number of quite

ig of passage of the ordinance. i9 curious objections with respect to the sufficiency
20 For that purpose, the Secretary of State, 2o and validity of the petitions. We are more than

21 themselves, at Exhibit 10 put out form petitions for 21 happy to walk through all of those arguments because
22 referendum. And it says the following is a full and 22 we find all of them to be without merit. And so we

23 correct copy of the title and text of the proposed 23 will spend a few minutes of our time today doing so.
24 ordinance. Circulators for whatever reason chose not 24 Some of these arguments -- sometimes I
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aL only not to use this form, but chose not to follow r don't know where to begin. In their original

2 this requirement. Instead saying, See Attached. 2 protest, the developers stated in their document to
3 Well, the Supreme Court said that title and text 3 this board that the part-petitions at issue failed to

4 requirements are important so that the signers are 4 provide for any place for elector to provide his or

5 immediately alerted to what the subject of the 5 her ward.
6 referendum or initiative is. 6 I almost feel like we're grasping at
7 Tab I 1 is the Secretary of State's form 7 straws at this point. Obviously, there are no wards

8 initiative petition. Same thing, the following is a 8 in the City of Powell. The protester has since

9 full and correct copy of the title and text of the 9 dropped that argument. And I can only assume why
io proposed ordinance. Had they done that, they would io they would drop such an argument.

11 have been in full compliance with the charter. They ii The next argument appears to be an
12 did not do that. There is no case law allowing for 12 argument based on the precincts that 400 electors

13 incorporation by reference. Instead, strict 13 have listed on their part-petitions. The first thing
14 compliance is what is required. 14 1 want to note to the Board of Elections is that the

15 So for all of these reasons, these zs part-petition circulators in this case absolutely
16 petitions are invalid. I will cover more 16 strictly complied witir the actual rules.

17 exhaustively in the argument of law each of the bases 17 They may or may not have strictly complied
18 for your authority and each of the bases for these is with the rules as the developer sees them. But what

19 petitions for invalidity. Thank you. xs is more important for this body is what the rules
20 MR. CUCKLER: Thank you, Mr. Miller. 2 o actually require. And so for that reason, I do want

21 MR. HELVEY: Mr. Miller, you said the 23. to point out for starters that when we talk about the
22 Supreme Court has ruled about tlie petition of the 22 precincts, each signature circulator carried with him

23 ward. Do you have cases that you could provide to 23 or her a precinct map for the area of the City of
24 us? 24 Powell that that person was collecting signatures.

Premium Reporting Services J. E. Resp.Q§3a ges 57 - 60
Call us at 614-791-8894



Referendum and Initiative Petitions Concerning v. BOARD OF ELECTIONS HEARING
City of Powell Ordinance 2014-10 A»anct 7(. 'Mtd' --a-°- -°v -° _ •

Page 61 Page 63

1 And so in the part-petitions, which I s. incorporated herein.

2 believe you have the originals, we would ask that you 2 Again, there are no cases from any court

3 freely review them for their sufficiency and 3 that allow for a protestor to kick something off of a
4 validity, because we have absolute confidence that 4 ballot on the basis of an argument of that nature,
s they are perfectly sound. s shall we say.

6 Now, when a person who lives in Powell is 6 So, again, with respect to the petitions,
7 asked to list his or her precinct and lives in 7 themselves, city council -- first of all, this board
a Precinct A, and lists under the column for Precinct a looked at the validity of those signatures first. I
9 the letter A, it is difficult to imagine a 9 mentioned that on August 1.

a.o circumstance in which that person has not strictly 10 We were very satisfied to see that the

11 complied with the election laws. And the protestor ii board stayed within their lane and only counted

12 will show you no case law from any court in which 12 basically the signatures necessary. They then

13 failing to list Powell A or city name and a 13 referred it to city council. City council's law
14 designation is sufficient to invalidate a signature 14 director and his staff, according to the record,

15 on a part-petition. No such case law exists, and I a.5 conducted their own investigation. And, agaiil, they
16 think we all understand why that would be the case. 36 also found -- remember we're looking from city

17 A. The second argument after we dealt with 17 council's perspective, they are looking at the facial

ie precinct requirement has to do with the text and ie validity of the petitions: Are there defects on the
i9 title -- excuse me, the title and date of passage of 19 petitions; did you leave out names of the

20 the referenclum and the proposed ordinance. I'm not 2 o circulators; did you leave out the affidavit; did you
21 sure if you have a copy of that in front of you. But 23. fail to include the felony text, the text about

22 on that front page, the circulators' copy said the 22 committing election felony. All of those necessary
23 required elements, the title and text, and the title 23 elements are perfectly sufficient on these
24 and date of passage are attached hereto and 24 part-petitions.

Page 62 Page 64

i. incorporated herein to this part-petition. And then I With respect to any of the other arguments

2 it was listed -- complete and certified copy of the 2 raised by the developer -- raised by the protestor

3 text and title were listed with each and every 3 with respect to the part-petitions, you know, we
4 part-petition. We obtained over 40 copies of those 4 would only ask that council, if it has -- if any
5 certified copies from the city clerk, which is to say a members of this board has any doubt as to their

6 that the petitioners crossed every I and -- excuse 6 sufficiency, we implore you to look at them with your
7 me -- crossed every T and dotted every I when it came 7 own eyes.

8 to insuring strict compliance with the Powell a What we've seen in this case is a

9 Charter. g protestor raising a number of arguments that create a
10 One other thing I want to note is that the io lot of smoke and very little fire. And I think that
13. Powell Charter does not say anything about whether ii the best remedy for those sorts of arguments is for
12 the text or title or any element must be contained on 12 the members of the board to inspect them, you know,

13 the surface or front page of a part-petition.. What 13 with your own eyes. That's really the strongest
14 the Powell Charter says is that a circulator -- that 14 argument we have is the original petitions,
15 it must contain those required elements. It says is themselves.

16 that they must contain those required elements. 16 I do want to move on a little bit to the

17 There can be no serious doubt as to 17 distinction between administrative and legislative.

18 whether each part-petition circulated by our a.s This, obviously, is an important question for this
19 circulators have strictly met this requirement ig board.

2o because, as I said, each and every part-petition 20 We acknowledge that where an action only

21 contained all of the necessary elements. And not 21 enacts prior existing law, and council were to stay

22 only did we comply with that, we also put on the 22 witliin the boundaries of prior existing law, that
23 front page that all of these necessary elements are 23 such an action would be administrative in nature.
24 incorporated herein -- attached hereto and 24 That isn't what we see here. What we see
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i here is a failure by the developer to submit a final i signature on the copy, the certified copy that we
2 development plan that strictly complies with the 2 asked for from the Powell clerk. That puts the

3 requirements under the Powell zoning ordinances. 3 petitioners in a difficult circumstance.
4 What we're saying then is that when Powell city 4 Now, later on you'll see in Exhibit 2 --

5 council took action to approve the plan anyway, 5 you'll see in Exhibit 2 on the third page that now
6 defects and all, tlley exceeded -- they transferred 6 this application for a final development plan, which

7 from the administrative realm into the legislative 7 includes a signature that apparently grants the City
a realm by approving a project that is inconsistent s of Powell Staff and Planning and Zoning Commission

9 with their own code. And in so doing, they have 9 Members access to the property is apparently a

a.o essentially created new law in order to approve the io substitute for a signature attesting to the
11 new plan. ii validity -- let me quote from it: Attesting to the
12 One other argument I want to mention is 3.2 truth and exactness of all information supplied on

3.3 that -- and you'll see this in Exhibit 1 of the reply 13 the application for the final development plan.

14 brief that we filed with this body, Exhibit I of 14 They don't seem identical to me. And not
i.s the -- of our memorandtun in response is a copy of the is only they do not seem identical, they were not even

16 document that we used because it was certified to us 16 provided to us when we requested a certified copy of
17 by this Powell clerk, Sue Ross. 17 what city council approved.

18 Opposing counsel already has a copy of z.s So this is all to say that what we're
a9 this, which was filed with them as well. You'll see 19 seeing here, other than the arguments about precincts

20 on the date that on the eighth day of July, Sue Ross 20 or wards, nonexistent wards, perhaps I should say,
21 certified that this is a true and exact copy of the 21 what we're seeing here is extremely exquisite strict
22 original Powell City Ordinance 2014.10, which I keep 22 compliance by the petitioners when it comes to a very

23 and maintain in the regular course of my regular 23 difficult task of collecting a minimum of 23 8, in
24 duties as the clerk. 24 reality more like 400, perfectly valid signatures

Page 66 Page 68

1 Now, the reason we included this is i from the electors of the city of the Powell in order

2 because this is what the circulators used when they 2 to give this issue its chance at the ballot box.
3 were circulating the petitions. This is what was 3 The city council meetings are heavily

4 included. Because this is what was provided to us by 4 attended. This is obviously a very controversial
5 the Powell clerk as a true and accurate copy. s issue in the City of Powell. And what you saw --

6 What you might notice is not included in 6 what you see here is the petitioners strictly
7 this exhibit is any sort of signature page whatsoever 7 complying with every requirement under the law.

s attesting to the validity of the final development 8 And then at the same time what you're
9 plan. 9 seeing is the developer who submits the final

10 The petitioners are at somewhat of a loss a.o development plan where corners seem to be cut, things
iaL as to why when we ask for a certified copy of what we 11 seem to be a little out of place. Well, we kind of

12 need in order to get our job done in terms of 12 just let that slide, if they put the signature on the

13 circulating the petitions, we are given a copy of 13 application, even though it doesn't attest to the
14 this ordinance, which approves the final development 14 truthfulness of what is asserted, and really that
is plan, including a copy, which is attached as is signature only grants us access to the property. We

16 Exhibit A, you'll see on the second page, the final i6 kind of just, you know, one thing or the other, eh,
17 development plan, a copy of which is attached hereto 3.7 it's close enough.

ia as Exhibit A and incorporated herein by reference. .18 Those are the kind of arguments that we're
19 We're given a copy of that. It doesn't i9 seeing on the opposite side, while we rnake arguments

2o have a signature page that is required by the zoning 2o that are exquisite compliance with the law. So it's
21 code. 21 with that that we will rest and reserve a little bit

22 Now, you may recall from Mr. Betz's 22 more of our time for the arguments. Thank you.

23 testimony that the zoning code requires that 23 MR. CUCKLER: Thank you, Mr. Burch.
24 signature to be in place. And there is no such 24 Appreciate that.
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1 Any questions by the board before I ask 3 have anything, Shawn.
2 Gene -- do you have anything to add? 2 MR. STEVENS: I have two questions for
3 MR. HOLLINS: No. 3 you, Mr. Burch. The first question is: Is there any

4 MR. CUCKLER: Anything, Bruce -- 4 specific reason why you didn't use the Secretary of
5 Mr. Burnworth? s State's prescribed form 61 and 6J?

6 MR. BURNWORTH: I sort of have one, Chris. 6 MR. BURCH: Yes. So the first issue with
7 The signature on the application, I think 7 that fotm is that it doesn't provide enough room to

8 it said in the council's code that that had to be the a include what we were asking the proposed ordinance to

9 owner. Was the signature on the application granting 9 fit on that copy. It says -- the proposed ordinance,
io access to this property, the owner? io and I'm paraphrasing it. But it basically says: The
ss. MR. BURCH: From what it appears, the ii proposed ordinance, see below, colon, and gives you

12 signature page that was produced to us, of course 12 about a half a page.
13 much later -- I xnean, this was never produced to us 13 So our options were either write up our

14 while we were actually circulating the petitions, 14 proposed ordinance, shrink it into size 2 font, and
3.5 this true and accurate copy. But the application 15 put it in there as basically, for lack of a better

16 page that has been later provided to us is signed by 16 term, you know, fine print, and then have to
17 a Valerie Swiatek, who lists herself as a member. 17 circulate to every person who we're saying, you know,
is Member to us probably means a member of sa is able to read the entire text -- it puts us in a

19 the Center at Powell Crossing, LLC, which to our i9 bind where we have either the option of putting it in

20 understanding is the owner of that parcel. So we 2 o fitre print and trying to circulate that to 400
21 would say that a member is a rrte:tnber of the LLC. 21 electors, who we would have to bring a magnifying
22 MR. BURNWORTH: Okay. I wanted to clarify 22 glass with us to every person who signed it in order

23 that a little bit. 23 to read it.
24 MR. CUCKLER: Any other question? 24 Or to attach thereto, incorporate it
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1 MR. MILLER: If I may be heard? i herein, which is language used, to my knowledge, by

2 MR. CUCKLER: Yes. Just one second. Any 2 every -- by every lawyer in every -- in every facet
3 other -- 3 of the practice of law, is used by the developer in

4 MR. MILLER: Well, it was in response to 4 their own application, and is pezfectly sufficient

s Mr. Bumworth's question. Yes, Mr. Burnworth, the 5 for these purposes into which we've never seen a case

6 applicant is an LLC, so you have to have a member 6 say otherwise.
7 sign it. That member was Valerie Swiatek, who is 7 MR. STEVENS: I appreciate you saying that
8 here today, and owner in the Center at Powell a for us non-lawyers who may have stayed at a Holiday

9 Crossing, LLC. As Mr. Betz testified, she signed the 9 Inn Express last night,

io form provided to her by the city and provided the 10 My second question has to do with these
11 attestation that it was truthful and correct. ii petitions. So something that's interesting to me as
12 Exhibit 12 is a certified copy of that 12 petitions come in to our office, and I'11 ask the

13 signed application. Why there is an unsigned 13 staff to comment on this also, is this whole notion

14 application, I suspect petitioners, for whatever 14 of affixed. Whether it's affixed or not affixed.
15 reason, chose not to ask Mr. Betz that. But the fact is Your understanding when they came into our

16 of the matter is the city has provided a certified a.s office was that the petition signatures and the rest
17 copy and signed application. 17 of this document came together as affixed in one

3.8 MR. BiJRNWORTH: I just noted during is document?
i9 Mr. Betz was doing his testimony, there was some talk 19 MR. BURCH: That is absolutely our

2 o about the signature page and so on. And the 2 o representation.
21 ordinance came up that he operates under. That's why 21 MR. STEVENS: Perhaps like this

22 I asked the question, I wanted to clarify that. 22 (indicating)?
23 Thank you. 23 MR. BURCH: Either like that, or I don't

24 MR. CUCKLER: All right. Next. Did you 24 know if they used one massive staple to bind it.
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1 MR. CUCKLER: Who submitted those 1. chose not to.
2 petitions? 2 MR. CUCKLER: So noted.

3 MR. BURCH: The circulator. The 3 MR. STEVENS: Can I address that real

4 circulators as well as members of the comrnittee. 4 quick. As the board, we have to assume as they come
5 MR. STEVENS: I would like to know how 5 across our desk, unless we know otherwise, that the

6 they came to our office, because that concept of 6 petitions were circulated in the manner in which they

7 affixation or whatever that word is is of concern to 7 were presented to us.
8 us. 8 MR. MILLER: I would point out that the

9 MR. CUCKLER: State your name and we'll 9 Powell Charter contains a presumption of sufficiency

lo need to swear you in. io of the signatures, but no presumption as how they
11 (Thereupon, Brian Ebersole was sworn in.) Zi were circulated and how the signatures were obtained.

12 MR. EBERSOLE: I am Brian Ebersole. They 12 It goes directly to its validity.

13 were submitted with those clips. What we did is we a.a Those clips could have come loose. The
14 stapled all the part-petitions together with all the 14 circulator's statement, interestingly enough, talks

15 pieces, and then we used a clip, like tliat, to put a.s about the foregoing, attests to the foregoing. And
1.6 them altogether, all the part-petitions together. 16 then the attachments come after that. There is no

17 MR. STEVENS: So as you were circulating 3.7 attestation as to what came later and was attached.

i.a them, all of those documents of each part-petition 18 MR. BURCH: If you attest to the
i9 were together? 19 foregoing, the forgoing says: The fitll text is
20 MR. EBERSOLE: Yes. 2o attached hereto and incorporated herein, then you are

21 MR. STEVENS: But they are stapled 21 attesting to the fact that they are attached hereto

22 separately. That is why I am curious. 22 and incorporated therein.
23 MR. CUCKLER: How did you circulate them 23 And if I may just use the sentence from

24 is his pointed question? How were they circulated? 24 the Powell Charter: The petition and signatures, the
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1 MR. EBERSOLE: I shouldn't speak to that. i petition and signatures, upon such a petition shall

2 I was not -- I was not an actual petitioner. I only 2 be prima fascia presumed to be in all respects
3 saw it when it was submitted. 3 sufficient. So, again, we obviously have no evidence

4 MR. HELVEY: Whcn they were submitted, 4 otherwise, and we'll let it rest to that.

s were all the documents stapled together or bound 5 MR. CUCKLER: I have some questions for
6 together with a clip? 6 Gene, the city attorney on the charter. Everybody is
7 MR. EBERSOLE: Yes. 7 kind of skirting around the charter a little bit. So

8 MR. HELVEY: Which? a I am going to ask a little more pointed questions

9 MR. EBERSOLE: It was both. 9 just for clarification.
io Part-petitions were stapled, and then all the pieces io What does the city charter say about --

11 were together, stapled for each part-petition, and a.a again we've got a referendum and we've got an
12 each part-petition was together with a clip. 12 initiative. The arguments presented so far have kind

13 MR. BURCH: If it would be of value to the 13 of blended both of those. Not necessarily arguments.
2.4 board, after today's hearing we would be more than 14 But for iny purpose, I would like to see the arguments

15 happy to submit an affidavit from every circulator 15 a little bit more specifically on the referendum and
1.6 testifying to the fact that the full text was rs the initiative. Perhaps the arguments are the same.

17 attached to the petition. 17 But, Gene, a couple things, all right?
la MR. STEVENS: Your understanding is that s.a Can you explain in the charter what the difference is

3.9 the circulators had the fiill text with i9 between a referendum and an initiative?
20 part-petitions? 20 MR. HOLLINS: The charter, the real --the

21 MR. BURCH: Absolutely. 21 only procedural difference, if you want me to go
22 MR. MILLER: And we would object. This is 22 back. A referendum, obviously, is something we pass

23 the quasi-judicial hearing, and those witnesses could 23 as a non-emergency ordinance. It's not effective for
24 have appeared here today, but for whatever reason 24 a 30-day period. That 30-day period is specifically
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1 if the electors and municipality at that point wish a ask another question. Where in the charter does it
2 to sort of un-delegate the legislative authority that 2 talk about the actual petitions, themselves?

3 they delegated to council. They have the opportunity 3 One of the arguments in front of us is
4 to do that through the submission of a proper 4 that the process by which the signatures were

5 referendum petition signed by 10 percent of the 5 gathered lack the opposed measure, can you discuss a
s electors that voted at the last -- I think our 6 little bit what the charter says on the petitions,

7 charter said -- municipal election. 7 themselves, and is there a prescribed form? Is there

a And if it's submitted within that 30-day a prescribed wording that has to be used?
9 period, that ordinance does not become effective g MR. HOLf,INS: I think the reference is

i.o until approved by the voters on the ballot. There is a.a made that they are assumed to be prima fascia. The
ii a process whereby we submit the signatures and the ii form would be assumed to be in compliance. I would

12 petitions to the Board of Elections. 12 have to dig up the exact wording.
13 In the first instance, the Board of 13 Other than that, it's really within the

3.4 Elections look at the signatures. I think this board 14 limited discretion. I think the case law gives
is made clear to us at the earlier meeting that they had 1.5 limited discretion to council to look at the

16 some interest in how we interpreted our charter's 16 sufficiency and validity, determination in light of

17 insufficiency and validity of those signatures. And, 17 the existing case law, and determine its own protocol
z.s again, we would be happy to address the protocols ie with respect to those.

3.9 that we employed in making that determination. 19 MR. CUCKLER: Right. So the city
20 If we -- if council under our -- we 2 o charter -- is the city charter silent? Does the

21 rewrote these referendum and initiative charter 2i revised code -- can you --
22 provisions at the last charter commission go around 22 MR. HOLLINS: Yes. If the city charter is

23 because they were too confusing. We wanted to sort 23 silent by default, there is a reference in here to
24 of make them a little bit more standardized and a 24 use of the Ohio Revised Code procedures with respect
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i little bit more user friendly, so to say. i to initiative or refere.nduin. And I think, again,
2 If council determines, not our clerk, but 2 we're talking about initiative/referendum relating to

3 if council determines they are valid and sufficient, 3 ordinances.
4 they return them to this board. Frankly, they pass a 4 The charter amendment initiative is not
5 resolution to find that they are valid and 5 before this board. There is a separate process with

6 sufficient, and they vote on whether to forward the 6 respect to it.

7 matter to the Board of Elections or they fail to 7 MR. CUCKLER: So just to be clear, the
s repeal the ordinance under referendum. If they fail 8 charter is silent as to what the petitions need to

9 to repeal, it comes up here, it`s on the ballot. 9 look like, act like, smell like?
10 With respect to the initiative petitions, 10 MR. HOLLINS: That's correct.

i.i it's the same general procedure. We receive a valid is MR. CUCKLER: Okay. We're just about
12 initiative petition, initiate an ordinance. The 12 ready to take a ten minute break. Go ahead, Chris.

13 petition is governed by our charter. We send it up 13 MR. BETTS: I just want to comment on
14 here for the validity and sufficiency in the first 14 something that Mr. Hollins said. There is a section

i5 instance of the signatures. It's returned by the is in the Charter, Section 605, that I think has been
15 Board of Elections to us. If we do anything other 16 referenced a couple tiines, that that's where the

17 than adopt that initiated ordinance, per our charter, 17 whole ward and precinct issue is coming up.
a.s is returned back to the Board of Elections for is There are soine vague requirements. I'm

19 placement on the ballot subject to, obviously, this a.9 not trying to contradict Mr. Hollins, but there are

20 type of hearing where a protestor can raise, 20 some vague requirements of what has to be in the
21 essentially, legal issues about that. 21 petition, but it doesn't, per se, require a
22 MR. CUCKLER: Thank you. In the city's 22 particular form in that respect. But I just wanted

23 charter, again, you're the charter expert, being the 23 to add that. But it's also the Section 605 that
24 city solicitor by default is -- let me rephrase and 24 addresses the issue that you talked about where the
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1 charter is silent, then the Ohio Revised Code kicks i That requirement still applies. Those guidelines, I
2 in. 2 believe, largely go to statewide elections in

3 MR. HOLLINS: I think it also says that 3 requirements for petitions.

4 petitions and signatures shall be prima fascia. 4 MR. HELVEY: I'm not sure that is correct.
5 MR. CUCKLER: Okay. We're going to take a 5 MR. MILLER: Okay.

6 quick recess for ten minutes, allow eveiybody to use 6 MR. HELVEY: I think on a liquor issue or
7 the restroom, get some more coffee. We'll muster 7 a local issue, are we allowed to disregard whether

a back bere at five till, and we'll get in to the 8 they put on the petition the ward or precinct?

9 question and answer portion. Thank you. 9 MS. HERRON: I didn't hear the full
10 (Recess taken.) io comments, of course, as I came in. But that has bcen
11 MR. CUCKLER: Okay. We've come back from ii a coluinn that we've bad guidance on that would not

12 a recess. At this time, let's open it up for the 12 disallow or matter in a petition.

13 board to ask any questions to the protestors or 13 MR. MILLER: Mr. Helvey, I will stand by
14 petitioners. Do the Members of the Board have any 14 the specific language of the charter, which controls
15 questions they would like to ask? 1.5 here, ward and precinct. Again, I'm not taking issue

16 MR. HELVEY: I have a couple. 16 with whether that should be in the charter or
17 MR. CUCKLER: Mr. Helvey. 17 shouldn't be in the charter, whether the law should

18 MR. HELVEY: Thank you, Mr. Chairman. 18 demand strict compliance or shouldn't.

1.9 Mr. Miller, in your protest, this goes to 19 I'in just looking at what the charter
20 the issue of ward and precinct. We are appointed by 2 o requires and what the law requires. And, for

21 the Secretary of State. We work at his or her 2 i instance, here it matters. You know, tliere's plenty
22 direction. And one of the directives that we 22 of people in Liberty Township who write their address

23 receive, and we consistently receive every year, is 23 down as Powell, I live in Powell. Well, they don't.
24 how we review petitions per candidates or issues, 24 They live in Libeity Township, and they don't live in
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1 state issues, specifically. i Powell A, Powell B, Powell C, Powell E.

2 In the current election cycle, Directive 2 Everyone is entitled to know, not just the
3 2014-2 gives us instruction on how to review 3 Board of Elections or city council, who signed these

4 petitions. I'm trying to find the basis of this. 4 petitions and whether they are appropriate for the

5 But it says very specifically under Section C, 5 right signature or not.
6 Address of Signer, the second bullet is: The 6 I presume that's why it's in the charter.
7 electors' ward and precinct are not required. 7 Regardless, it's a very clear requirement of the

a And you cited some --- two supreme court e charter.
9 cases and a court of appeals case, the most recent 9 MR. CUCKLER: Any questions? Bruce?

io Supreme Court case was 69.1. Prior to that was 37. io MR. BURNWORTH: A couple. Maybe one for

11 Are you aware of any federal cases or zi the law director, if you don't mind.
12 settlements that would be the basis of this directive 12 Is there anything in the charter, to

13 that says that we're not to consider the ward and 13 follow-up on wlrat he said, that he finds the
14 precinct? 14 corporate boundaries of Powell as a ward?

i5 MR. MILLER: No. And, in fact, in this 15 MR. HOLLINS: Mr. Burnworth, we discussed
3.5 respect as alluded to earlier by Mr. Betts and 16 that with council. We do not believe there has been

17 Mr. Hollins, you're controlled by the city's charter, 3-7 established a Powell ward. There's no ward systezn
a.s which has that specific requirement. ia for election of council folks as there would be in

19 The Secretary of State there is referring is the statutory city.

2o presumably to statewide elections, for instance, 20 We believe the language was probably
21 because the Secretary of State is not going to tell 21 lifted sometime ago in an earlier charter. We
22 you ward and precinct doesn't matter when you're 22 drafted the charter from state law. And probably in

23 talking about a local option, for instance, where 23 our next go around, the charter will be reviewed. We

24 it's limited to certain precincts and certain wards. 24 do have precincts, but, to our knowledge, there has
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i never been established a Powell ward. 1 have any thoughts?
2 MR. CUCKLER: Okay. Any other questions 2 MR. BURCH: Yeah, we think they submitted
3 of -- 3 a plan that doesn't comply with their own zoning code

4 MR. BURNWORTH: I do. And this might be 4 in numerous ways that are all in our brief:

5 directed towards counsel here. I'd appreciate any 5 MR. BURNWORTH: Well, specifically, does
6 thoughts that either of you -- any of you might have. 6 the divergence from the adopted zoning ordinance in
7 It seems to be some of the questions I 7 2005, does that constitute a legislative change?

a have is whether this whole thing is legislative or s MR. BURCH: Yes, we believe that it does.
9 administrative. And I go back to divergences that 1 s Again, you know, in an argument like this that's so

io saw in the actual petition or actions by the council io multi-faceted, it can be hard to give every argument

ii that talked about variances, ii its necessary amount of time.
12 I had asked earlier if council had to act 12 And so, yes, we do think that when -- any

3.3 on that. And Mr. Betz testified that, no, they were 13 time there's a divergence from established law, that

14 delegated authority to deal with divergences and 1.4 that new law would be legislative in nature.
is variances of that nature. In my mind, then, the 15 MR. MILLER: Respectfully, Mr. Burnwoith,

16 zoning council has legislative authority. If they've 16 your question about a departure from the 2005 zoning
17 been empowered, delegated authority by council -- 17 legislation, respectfully, I would submit to you

18 because somebody has to make a decision to go outside 18 based on the sworn testimony, there was not. 1143.08
.19 of the bounds of the zoning ordinances that were i9 B specifically provides: The official scbedules of
20 passed. So you're leaving the ordinance to do 2 o dimensional requirements shall provide a guide for

21 something different, sidewalks, whatever it is. I 21 approval of development plans. There was no
22 read that in Exhibit C, I think, the second page. 22 departure from what is essentially not codified.
23 MR. MILLER: Oh, thank you. Respectfully, 23 It's alive, and P and Z can approve conditions. You

24 Mr. Burnworth, no, that does not rise to the level of 24 want that flexibility within a planned district. And
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i a legislative act. Because as we heard, the one a. that keeps its character as administrative.

2 thing we agree on, and the case law is vast, in the 2 MR. BURNWORTH: I'm not a lawyer, unlike
3 zoning context, whether something is legislative is 3 sotxie of the others up here. So I have to ask these

4 whether it's enacting new zoning or administering the 4 sort of questions, especially when it seems to
5 zoning as it already exists. 5 revolve around a key point in the whole case. Thank

6 The testimony and evidence is unrefuted, 6 you for that infoz-a.aation.
7 there was no amendment to the zoning code or change 7 MR. BURCH: The only thing I would want to

8 in the zoning classification. That's the test under 8 add is that in these kinds of cases, there's a
9 Ohio law of whether this was legislative or 9 presumption that it should go on the ballot. So if

io administrative in the zoning context. It was a Zo there's doubt, if the members of the board have doubt

11 downtown business district before, downtown business i i with respect to these legal questions that are
-12 district after. 3.2 difficult, we would say that the most appropriate way

13 Departure from the guidelines is 13 for it to be handled then would be for, A, to let the
14 permissible and followed the code completely. 3-4 voters look at it, decide whether they approve of it,

15 Respectfully, I would point out to you, for instance, i_5 and just as city council -- if city council were to

16 even if these were called area variances, even if 3-6 consider a proposed new law, and some people said,
17 they were called that, Ohio law treats that as 17 I'm not sure this is constitutional, I'm not sure
zo administrative. ate this is legislative versus administrative, if there

ig You pursue an area variance just as these ig were considerable legal doubts with respect to that

20 should have been approved through a 2506 appeal 20 proposed law, the proper remedy would be, wait for it
21 saying that shouldn't have been granted. Area 21 to become a law, and challenge it in the courts.

22 variances do not rise to the level of legislative 22 We have zero objection to the developers
23 activity. 23 allowing this to go to the ballot, allowing the

24 MR. BURNWORTH: Do you concur with that or 24 voters to have their say on this development. And
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i then that's what the courts are for. The courts have i different deadline, then our charter deadline would

2 the mechanisms in place. They have the legal 2 control.
3 expertise in place to make a reasoned decision with 3 MR. KING: If the board would like, when

4 respect to some of these legal questions that could 4 Mr. Betts and I talked about this, the charter would
5 be very difficult in front of this board. 5 control because the Revised Code allows the chaiter
6 MR. MILLER: And, respectfully, as your 6 to control. Because 3 -- I'm sorry, 731.41 allows

'7 counsel has already advised you, that's not the law 7 the charter to exempt themselves out of certain

s of Ohio. The Upper Arlington case, Telerico case 8 elections rules. So this would be one of them.
s say: This board must make that 9 So the city can set a 75-day time line,

io administrative/legislative decision. To do otherwise io which is different than what the Secretary of State
ii is to disregard law. I'll cover that more ii would set for anything else, any other non-municipal
12 thoroughly. 1.2 issue. So it's a charter -- it's a statutory grant

13 MR. CUCKLER: Ed, do you have a question? 13 to cities, and then the charter took it and enacted

14 MR. HELVEY: I have a question. 14 it.

is Mr. Hollins, I have a question for you. 15 MR. HOLLINS: That is my understanding.
16 MR. HOLLINS: Sure. 16 MR. CUCKLER: Any other questions?

17 MR. HELVEY: Under the charter, what are 17 Anybody else want to weigh in on that issue?

le the time lines for submitting an initiative or 18 MR. BURCH: We would agree with the

3.9 referendum to this board, and at what election would i9 prosecutors on that.
20 it then go on? 20 MR. CUCKLER: Pardon me?

21 MR. HOLLINS: The charter states that it's 21 MR. BURCH: We would agree with the
22 a 75-day deadline to get them submitted to you. And 22 prosecutors on that, which is to say that the 75-day

23 we discussed this issue with Mr. Betts. I don't 23 requirennent controls over the Revised Code provision

24 believe they were formally submitted until they were 24 when they are in conflict.
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i returned to you after our council meeting here on -- 1 MR. CUCKLER: Because the charter

2 what was the date? 2 controls?
3 MR. BURCH: Council meeting, the 19th. 3 MR. BURCH: Exactly.
4 MR. HOLLINS: The 19th. So they were 4 MR. HELVEY: I just wanted to make sure

s submitted on the 20th, which was the 76th day. There 5 we're not going to take this over to the next general
6 was an earlier thought that the first time they came 6 election.
7 to you for signatures was a submission. Mr. Betts 7 MR. BURCH: Yeah, we were very careful

8 and I talked about that it wasn't a submission. It 8 about that. And we obtained a receipt from the Board
9 tumed out to be immaterial because we got them 9 of Elections on the 20th to ensure that, because the

io returned to you on the 76th day. Both at this point io Powell charter says it has to be received by your

zi would be eligible for the November 4th ballot. ii board prior to 75 days. We were sure to obtain a
12 MR. HELVEY: But I think our deadlines are 12 time stamped receipt from your board certifying the

13 different than that, is that correct? 13 petitions were received by you prior to that 75th day
14 MR. PEDALINE: From the Secretary of 14 rule for that exact reason,

is State, per the calendar, is 90 days per revised code 15 MR. CUCKLER: I have a few questions. I
3.6 for anything submitted. 16 need some clarity. Just so there's some order here,
17 MR. HELVEY: Anything submitted. 17 I'm going to ask a question, Mr. Miller, you can

ia See, I think we have -- I'm working from 18 chime in, and then Mr. Burch, you can chime in.

19 memory -- but I think your 75-day guideline was ig Mr. Hollins, if you have any astute comments, you can

2 o enacted in '05 or '99. And since then our time 2 o give some comments.
21 lines -- 23. MR. HOLLINS: Well, that will really limit

22 MR. HOLLINS: Right, your time lines have 22 me if I am limited to astute comments. I won't be

23 changed. Your statute has changed. But I think the 23 saying much.

24 case law indicates that if the charter sets forth a 24 MR. CUCKLER: I know, but you chime in as
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1 well. 1 MR. CUCKLER: You would agree with that?

2 So where the charter is silent, the 2 MR. BURCH: Yes.

3 Revised Code controls, is that a correct assuxnption? 3 MR. MILLER: Otherwise, state law would
4 MR. MILLER: Absolutely. In fact, the 4 control.

5 Supreme Court has held in the Lorain County case we 5 MR. CUCKLER: You would concur with that?
s cited in our brief from 1999, that this board must 6 MR. BURCH: Yeah, we think the charter

-7 fulfill its duties under 3501.1138, 39 to review the 7 basically says, this is what you need to have in your
a sufficiency and validity of the petitions of the s petition when you submit your petition, obviously.

9 municipal charter expressly. I don't think there's 9 MR. CUCKLER: Does it prescribe a forrnat
lo anything to that effect in the charter. Counsel has io by which the petitions are to be gathered?

li advised you that you need to make certain rulings 1i MR. BURCH: You mean like a specific
12 today under Title 35. 12 format, like name here, no, it does not.

13 And even when Mr. King referred to that 13 MR. MILLER: And unrelated to Mr. Burch's
14 section of the Ohio Revised Code, all it does is 14 point, I just wanted to remind the board, there is

is delegate to cities if they so choose to take over 15 mention, obviously, for referendum, and it shall

:Ls certain requirements set forth in Title 7, also in l.s include the title of the ordinance. And there is in

17 the capacity of your responsibilities under Title 35, 17 the initiative section reference that it should
is state law and the Ohio Constitution. i.s include the title and text of the ordinance, but

19 MR. BURCH: And I would just sharpen that 19 those are with state law.

20 a little bit more, rather than to say when silent, I 20 MR. CLTCKLER: Gene, anything to add?

23. would say that when they are -- wllen they provide 21 MR. HOLLINS: This is exactly what it

22 different things for one another, then the charter 22 says: Any initiative or referendum petition may be
23 controls over state law. 23 presented in separate parts, but each of any
24 For instance, the charter does not 24 initiative petition shall contain a full and correct
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a. explicitly say that the 75-day deadline railroads the a. copy of the title and text of the proposed ordinance
2 Revised Code deadline. But by providing the 75-day 2 or other measure. Each part of any referendum

3 deadline, we would see that that supplants, you could 3 petition shall contain the number, full and correct
4 say, supplants what is provided for in the Revised 4 text and title and date of passage of the ordinance
s Code. s and of the measures sought to be referred.

6 MR. CUCKLER: Gene, anything to add on 6 Each signer of any such petition must be
7 that? 7 an elector of the city in which the election upon the

s MR. HOLLINS: The charter provides, where 8 ordinance or other measure proposed by such

9 the charter is silent concerning issues of procedures 9 initiative petitioner or ordinance or measure
a.o and laws, the State of Ohio shall be followed, accept ia referred to by such referendutn petition is to be

11 the statutory functions and duties of the city ii held, and shall place such a petition -- shall place

12 auditor, which we don't have, shall be performed by 2.2 on such a petition after his name, the date of
3.3 the clerk of council. 1-3 signing, his place of residence, including street and
14 MR. CUCKLER: So my next question is: 14 number, and the ward and precinct. That's about all

s.s Does the city charter prescribe the format by which 15 it says with regard to form.
16 the petitiotrs for referendum and initiative are to be a.s MR. CUCKLER: In terms of formatting,

17 gathered? 17 again, we would have to look at what the Revise Code

18 MR. MILLER: You know, refrain from la says?

ig popping back up if that's okay. 19 MR. HOLLINS: Correct.
20 MR. CUCKLER: That is fine. 20 MR. CUCKLER: Okay. I'm looking here at

21 MR. MILLER: No, except in the manner 21 Form 6 I, indigo, for you militaiy guys described by

22 that was stressed earlier, that the ward and charter 22 the Secretary of State, 03-09. This is for an
23 requirement, for instance, is in there explicitly, it 23 initiative petition. It does prescribe a form. I
24 must be part of the petitions. 24 don't know if you have all seen this format. It also
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1 goes on to prescribe signature blocks, addresses, et 1 61. It just does not require that. What it requires
2 cetera. 2 is that you follow the necessary elements that are

3 Obviously, I think you guys probably 3 prescribed, and we have done so.
4 already knew that you need to also include those 4 MR. CUCKLER: So you're saying -- I'll get
5 provisions of the charter where the charter controls. 5 to you here in a second, Joe. So your argument is
6 So my question thcn, does the format of 6 that the format -- this is a copy of your initiative

7 the initiative and the referendum that are before us 7 petition -- that this although does not look exactly
e today, is it on this -- does it adhere to this state a like what is prescribed by the Secretary of State,
9 format? 9 you're saying it adheres to the spirit of what the

10 MR. MILLER: If I may. io Secretary of State -- is that what you're trying to

11 MR. CUCKLER: Sure. 11 argue?
12 MR. MILLER: It does not, and it should. 12 MR. BURCH: Well, the first problem is

13 It's important, and that requirement is in both state 13 there is actually conflict between this forrn and what

2.4 law and the charter for a reason, title and text. I 14 the Powell charter says.
1,5 think we've all been at the Giant Eagle or in our 3.5 MR. CUCKLER: I thought you agreed the
3.6 homes where you're approached by someone with a 16 Powell charter is silent when it comes to format.

17 clipboard, and they say, here, can you sign this 17 This is what I am trying to understand. Now, this
ia petition, it's for X. And they tell you what it is, ia might sound obtuse to a lot of folks sitting around
19 The title and text requirements exist so a.s here, but we deal in forms. That's our job. And so
2 o that the signer can look down and actually see, what 20 formatting is inapot-tant because you just can't have

21 is it that I'm signing, what is it that I'm showing 2.1 Joe Blow sign something, and now he's candidate for
22 my support for. 22 president of the United States. There is a format

23 The Supreme Court in the Aesh case in our 23 and a process. So, obviously, adhering to the foimat

24 brief said unequivocally that the title -- the title 24 and process is important.
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i requirement is important because it iinnediately 1 So I'm trying to understand the interplay
2 alerts signers to the nature of the measure, that it 2 between the charter and the process and the rules in

3 be contained in the petition. Not several pages back 3 the form that is before us right now.
4 behind something that you can't find easily. When 4 MR. BURCH: The form means that this page

s you look down and see the title of what you're s must be used. I think that a petitioner is not
6 signing in support of. That never happened here. 6 required to use this exact page, this exact form.

-7 And that's undisputed. It's required by the charter. 7 Because, again, like I said, to do so would just
a The Supreme Court has said, this is why it's a create a requirement that would be impossible for any
9 important, and it didn't happen here. s proposed ordinance that is longer than half a page in

10 MR. BURCH: Our response to that would be io length. We don't think that the Secretary of State

ii if you're looking at the form, 61, you'll see the a. i or any branch of the Ohio government would require a
12 following is a full and correct copy of the title and 12 petitioner to jump through that many hoops in order

13 text of the pxoposed ordinance, that appears roughly 13 to satisfy a burden that would make it impossible for

14 50 percent down the page. To require the petitioner 14 the petitioner to actually read what is being
15 to include it on the remaining part of the front page 15 submitted to electors.

:L6 would make it impossible to include the text in any 16 MR. MILLER: Nobody is talking about two
i7 font size that would be legible to the person who is 17 point font. Nobody is talking about onerous

aa supposed to be reading what you're proposing to them. 18 requirements. We're talking about what does the
19 And as such, since the charter says it 19 charter -- the charter, Ohio Revised Code and the

20 must contain -- shall contain is the text from the 20 Supreme Court all speak with one voice. You need the

21 charter, the required elements, text and title, title 21 title and the text in the petition. And you cannot

22 and date, we are adamant that we have followed the 22 say they are in the petition here. Take a look at
23 prescriptions from the Secretary of State. The 23 what is before you. There is a three to four page
24 Secretary of State does not require you to use 6J or 24 petition. Then there are attachments that any signer
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i would have to fumble through, and if the circulator 1 front of it with this language up top saying -- you
2 lets them, to try to find what is required to be on 2 know, spelling it out exactly how the Secretary of

3 the face of the petition. They could retype Form I 3 State -- we would typically see in petitions spelled

4 or Form J if they really didn't think there was 4 out.
5 enough room to contain it. 5 MR. BURCH: Well, I think you would still

6 They had an obligation under the charter, 6 be hearing the same argument from the protestor that

7 state law, and the case law to provide that 7 it isn't in the petition. In other words, it's
a information in the petition. 8 attached to the petition. The only way to -- I'm

MR. CCJCKLER: Thank you. Questions for 9 saying, you're either put in a position where you

io our counsel. Is this form prescribed by the io have to put it actually on this piece of paper,

ii Secretary of State? Is it just decoration in this ii because this paper says Initiative Petition, or you
12 manual, or is it supposed to be prescribed? I'm 12 would have to entertain arguments that you attach it.

13 hearing that it's necessary; I'm hearing that it's 13 Right? Because if I put it on Page 2--
14 not. So any counsel on that? 14 MR. STEVENS: If you started on Page 1,

15 MR. BETTS: I think the best way to say it 15 and continued it, I don't know that it's an

16 is it's the recommended form. That's the Secretary 16 attachment.
17 of State's form as prescribed by the Secretary of 17 MR. BURCH: Again, that's why we used the
ie State. If you choose to create some other form, I is words attached hereto and incorporated herein, to

i9 think you're operating at your own risk at that 19 make it clear that we're not just attaching it for
2 o point. 20 fun at the end of the petition. We were attaching it

21 So I don't believe there is -- I'm not 21 and incorporating it into the front page of our

22 aware of a hard and fast rule that says you have to 22 petition.
23 use that Secretary of State's form; however, again, 23 I think that's what -- the Ohio Supreme
24 it would be what is prescribed and what would be what 24 Court has given us a little bit of clarity here just
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i is recommended. 1 to say incorporate means to make something part of
2 MR. BURCH: If I may. 2 something else. I think that's what we have lrere,
3 MR. CUCKLER: Yeah, go ahead. 3 we've made the required elements, including the text,

4 MR. BURCH: For instance, the form 4 title, date of passage, we've included those as

s prescribed by the Secretary of State does not include 5 elements of our petition by incorporating them into

6 a blank to include ward and precinct, for instance. 6 to face.
7 MR. CUCKLER: The charter controls, so, 7 And let me make one other small objection.

a therefore, that would have to be added, correct? a There's a circulator statement on the third page of
s MR. BURCH: That's what I mean. How could 9 the form 61. You'll see that circulator's statement.

io we be required to use the Secretary of State's form io That actual circulator statement doesn't -- also does

ii if it doesn't necessarily contain the elements that ii not comply with the Powell charter. So because
12 the Powell charter requires that we need to collect 12 there's a requirement in the Powell charter with
13 in the petitions. 13 respect to the petition, with the circulator

14 MR. CUCKLER: Go ahead. Then I have some 14 attesting to the knowledge of the people who are
15 more questions. is signing the petition.

16 MR. STEVENS: I want to follow this just a 16 This does not require that person to
17 little bit. What would prevent you -- I'm just a 17 certify that they have knowledge of what's included

2,a country boy, so if I was going to circulate these is in the petition. That's a specific requirement of
19 petitions, what I would have done is used the ig the Powell charter. So to say, um, you got to use
2 o prescribed form and spell out, you know, the 20 this form, but then the prescribed form doesn't have

21 ordinance, this is what we're voting on. And you 21 an extra column for precincts, the circulator
22 said you have to squeeze it in that half page. What 22 statcznent is the wrong verbiage, it puts the

23 would stop you from having all that information that 23 petitioners -- there's already a hundred rules for
24 you had that was attached on the back of it on the 24 the petitioner to follow -- it puts the petitioner in
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i this rock and a hard place in terms of trying to 1 incorporated herein by reference.
2 comply with the law. 2 MR. MILLER: Sure, they are a lot of

3 MR. MILLER: If I may respond to 3 different. Because state law and the charter and the

4 Mr. Stevens' question. 4 case law reqtiires that a petition for initiative or
5 MR. CUCKLER: Then I have some more s referendum have that information in the petition.
6 questions. Go ahead. 6 There's no corresponding legal requirement that city

7 MR. MILLER: You're absolutely right, 7 council include in its ordinances amendments to the

a there's nothing to prevent a circulator from using 8 zoning map, for instance, which is its own distinct
9 Form I or Forrn J, and where it says the following is 9 document on the wall of Powell city council cham.bers.

l.o a complete copy of the title and text of the proposed io And, again, strict compliance is required by the law.

11 ordinance, or retyping the substance of Form I and a.a. MR. CUCKLER: Any follow-up questions?

12 k`orm J, and then incorporating the ordinance, which 12 MR. HELVEY: I'm pretty well done.

13 has a clear title in bold at the top of it, An 13 MR. CUCKLER: This was a petition in fi-ont
14 Ordinance Approving a Final Development Plan for The 14 of us last year. This is a township. Therefore,
1.5 Center at Powell Crossing, LLC, a development of n there's no home rule, no charter, but Revised Code

:L6 14,000 square feet of retail in two buildings 16 holds. And I'm just going the use this. This is a
i? preserving the old house for commercial use and a.7 famous referenduin that was in front of us on a zoning

1s development of 64 apartment residential units on i.a regarding the outlet mall. Petition for a township

19 8.3 acres located at 147 West Olentangy Street. 19 zoning referendum. I'll read it for the record.
20 I submit to you that's why the requirement 2 o Amended application for Zoning Amendmen.t Number
21 is in there in the first place, that there is the 21 13022, Joe Simanello, Tanger, DF & CCO, LLC and Simon

22 description of the petition, there's the title of the 22 Management Associates, II, LLC.

23 ordinance, there's the text of the ordinance, which 23 In that case, the summary -- I'll pass

24 isn't particularly long, and only thereafter do 24 this around so everybody could see it -- they
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i persons sign, and knowingly thereafter does the i. obviously had -- townships had to use 6 0 prescribed

2 circulator attest. And that's what should have and 2 by the Secretary of State Form, which is a different
3 could have happened here, but did not. Instead, it's 3 fonnat than 6 1 that I indicated before. But this

4 left to the circulator to describe to the signer what 4 board and the petitioners were represented by
5 they are signing, or for the signer just, you know, 5 Don McTigh, who I believe you all recognize as former

6 to say, I'm not going to fumble through all these 6 election expert in central Ohio.
7 exhibits which aren't in the petition, but are 17 You could see the brief summary of the
a attached, and that's just not the law. a proposed zoning amendment there that was on the form.

9 The case law that Mr. Burch references 9 And this board, obviously, put it on the ballot, and

lo about incorporation has nothing to do with election a.o it was voted on, et cetera. So that's why I am just
ii law. Instead, the words are clear, is it contained ii trying to understand the interplay, just so I
12 in the petition, it is not. 12 understand the interplay of the charter and the

13 MR. CUCKLER: Ed. 13 revised code. I have some questions on -- yeah, go

14 MR. HELVEY: Mr. Miller, I have a 14 ahead, Chris.
15 question. I want to direct you to Tab 13 of your 15 MR. BETTS: I was just going to follow-up
ss handout. Could you read Section 1, and tell me how a.6 on what you were saying with the petition that you
17 that is any different than what the petitioners have 17 were just looking at. I believe it was Berkshire

Zs done with the petition. :Ls Township.
19 MR. MILLER: Any different than what the i9 MR. CUCKLER: Right.
20 petitioners have done with -- 20 MR. BETTS: The statute that governs that

21 MR. HELVEY: Yeah. Section 1 says: The 23. is 51912 H of the Ohio Revised Code. And it has --

22 zoning code amendments are hereby added to the 22 there's some specific requirements in there that

23 codified ordinances of the municipality of Powell as 23 pertain to townships. And it allows in there for a
24 set forth on the attachment hereto, which is 24 brief summaty of the zoning amendment, which is a
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s. little bit different than what the situation is here, 1 and then it was approved administratively.
2 where it requires the title and text to be in there. 2 In each of those cases, the Supreme Court

3 So I just wanted to provide some clarification. 3 has said that's administrative, not subject to
4 MR. CUCKLER: Right. But that in that 4 referendum/initiative. The Fifth District Court of

5 case the township had to follow what the Revised Code s Appeals, which gover.n.s Delaware County, has found the

6 said? Whatever it said, that is what they had to do. 6 exact same thing in at least two different cases.
7 MR. BETTS: Yes. 7 Final development and plan approval pursuant to a

8 MR. CUCKLER: I have some questions on the a preexisting planned development or planned district

9 zoning or on the difference between -- there's this 9 is administrative, not legislative. We would submit

io whole discussion between administrative versus so the law on these facts could not be more clear.
ai legislative, was it zoned, was it really not zoned, 3.1 MR. HELVEY: Just for my clarification,

12 was it zoned, and then there was an overlay district. 12 when was the overlay created?
13 So I think it would be helpful to this 13 MR. MILLER: I would have to ask Mr. Betz

14 board if each individual here, including you, Gene, 14 that question.
is can discuss what is zoning, what is this overlay, and 15 MR. HELVEY: Was it a while back,

3.6 how that interplays, and, therefore, what is -- I 1-6 Mr. Betz?
17 know, obviously, you're going to argue it's 17 MR. BETZ: There was an overlay district
is administrative. You're going to argue it's 1a prior to the current downtown overlay district. It

19 legislative. But if you could just make some is was changed as part of the 2005 amendments to the

20 clarifying arguments on that, that would be helpful 20 current form that it is now.
21 to this board. 21 MR. HELVEY: So relatively when was the

22 MR. MILLER: Sure. Absolutely. Let me 22 current form?
23 point out what I heard in the cross-examination af 23 MR. BETZ: In 2005. And that's identified

24 Mr. Betz and the argument of petitioners, so we can 24 in that tab in the ordinance.
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i rule out kind of the areas on which we agree. a. MR. HELVEY: Okay. So the current overlay

2 Mr. Burch at the beginning of his argument conceded 2 has been in place for nine years?

3 that if it's just administering existing laws on the 3 MR. BETZ: Yes.
4 books, then it's administrative. And as I understood 4 MR. STEVENS: Can I just ask a real quick

5 his argument was this somehow transferred in his 5 follow-up? I apologize.
6 words and became legislative when it didn't satisfy 6 MR. CUCKLER: I know you like to

7 all the criteria already existing under the law. 7 interfere.
8 That the signature wasn't there, for instance. 8 MR. STEVENS: I apologize.
g Okay. There is no law to support that 9 MR. CUCKLER: Go ahead. And then I want

io premise. Instead the law is, are you administering 3.o to get back to Mr. Burch on my question.
ii the existing zoning. It is undisputed -- a couple 11. MR. STEVENS: This isn't a fact pattern in

12 things are undisputed. That the downtown business 12 this case, but what if -- or I'm not saying that it

13 district and its requirements were adopted in 2005. 13 is. But what if the zoning coinmission purposefully
14 The overlay requirements pre-existed this 14 passed on to the city council an approval that was

1 s application. This application only puts forth uses i5 out of bounds with the plan, what remedy would a
16 permitted under that downtown business district. And 16 petitioner or an interested party have to fix
17 that it was approved by city council pursuant to 17 something that maybe city council just approved out

18 their administrative procedures for a planned ia of the zoning commission,
ig district such as this. 19 MR. MILLER: They have a very clear
20 I don't want to delve into closing 20 remedy, Mr. Stevens, and it's a 2506 Adrninistrative

21 arguments just yet. We've cited to you no less than 21 Appeal to the Court of Common Pleas here in Delaware.

22 four Supreme Court cases where this is exactly what 22 What you're to decide today is what was the nature of

23 took place. Existing zoning was in place, a plan or 23 city council's decision, was it administrative or

24 submission was made in conformity with that zoning, 24 legislative.
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1 Again, they said no law to support this i law. If you don't stay within the boundaries of

2 idea that sornething could be transferred from 2 preexisting law, you're by default acting

3 administrative to legislative if it doesn't fulfill 3 legislatively as city council creating new law.
4 the council's requirements. You do not sit as a 4 So the question here is: Did they stay
s superseding council to determine whether the s within preexisting law with respect to their
6 signature was there correctly, whether the 6 development plan, including their preliminary and

7 attestation was there. City council does that in 7 fmal development plan. The law creates certain
8 administering the laws already on the books. s requirements that it is clear were not followed.
9 Respectfully, you would be the first BOE s And, therefore, it's by default that city council has

io in the history of the State of Ohio if you take io acted legislatively. And it is therefore by default

ii petitioners bait and act in that role. Instead, it ii that the voters have a say with respect to that

12 is the nature of the decision made, approval of it, 12 decision.
13 and that nature was approval of a development plan 13 Now, if they had stayed in the box, if
14 pursuant to existing zoning. That makes the matter 14 they had stayed in the box, we would not be here, and
15 administrative. And you're called upon to make that is that is why you don't see a lot of zoning-type issues

16 call, not the propriety of the decision. Because, 16 before Boards of Elections.
17 for instance, this argument that the signature wasn't 17 The zoning code is extremely thorough and
18 there. If petitioners thought there was a flaw in is quite clear as to its requirements. We are not going

i9 the application or administrative process they went 19 to speculate why the protestor and the developer

20 through, there is a remedy for that. 2506.04 allows 2o failed to follow the rules.
21 for persons to contest administrative decisions that 21 All we're saying is that if you don't
22 they believe are unlawful, unreasonable, arbitrary, 22 follow the rules, then city council by rubber
23 or otherwise supported by the evidence. 23 stamping it, even though they didn't follow the

24 On those bases, the petitioners could have 24 rules, has acted legislatively.
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z argued to a court that approval of the application 1 Now, to respond to their point in 2506,
2 was unreasonable or contrary to law. They didn't do 2 2506 is an administrative remedy. If you have an
3 that. And it shouldn't even be here before you. 3 administrative code and you ignore it, then we can't
4 Now that it is, you are to declare it 4 ask for an administrative remedy to a legislative

5 administrative because the city council was just s act. We would be sitting before the Common Pleas
6 administering its laws. These actions have been 6 Court sitting on opposite sides, and then saying, no,
7 found by courts to be repeatedly, repeatedly to have 7 we acted legislatively, this isn't even appropriate
a been administrative. a before the Common Pleas Court, because 2506 is only

9 Mr. Helvey, to bring us full circle, 9 an administrative remedy.
a.a Mr. Helvey said at outset here, we don't see many io So it is by failing to comply, by failing

11 zoning issues here. That's why. Because they are ii to stay in the box. That's why we're here today is
12 administrative decisions that go on to Court of 12 because if you don't stay in the box, city council
13 Common Pleas. 13 has to be acting legislatively. And that is the

3.4 I submit to you if you let this one go to 14 difference with these prior Supreme Court cases, the

i5 the ballot, you will, because everybody and their a.s Upper Arlington case, the Telerico case. There was

16 brother who doesn't like a zoning decision thinks, 16 no underlying dispute as to whether the action was

17 well, I could just put it to the people. That's not 3.7 administrative or not.

18 what the constitution allows. There is a clear ia And this body is not really capable of

ig remedy here by the statute. a.s grasping at all of the different elements of what

20 MR. CUCKLER: Mr. Burch, you've got two 20 constitutes administrative versus legislative. What
21 questions here so take your time. 21 they can say, what you can observe, is that at the

22 MR. BURCH: Well, petitioners will respond 22 bottom of this, there is, obviously, some questions

23 to that by first saying that administrative means 23 as to whether they stayed within the boundaries of
24 you're staying within the boundaries of preexisting 24 the law or they didn't. And where that's a blurred
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i line, we simply ask that you not cut it short and i has to verify that everything in the -- that
2 prevent the voters from having their say first. 2 everything contained in the application is true and
3 So what I'm saying is if the line is clear 3 correct. There is no wiggle room, if you will, in

4 and it's clearly within administrative, then it's 4 the zoning code for you to waive that, for instance,

5 administrative. If the line is blurred, then it 5 for the zoning board to simply waive that

6 should be inteipreted to empower the voters to make 6 requirement.
7 their decision, and then the remedy would be a 7 So I guess what I am saying is that
8 judicial remedy. We think it's as easy as that. 8 there's two kinds of variances. There are variances
9 MR. CUCKLER: Sorry to interrupt. Does 9 that the code allows for, and there are variances

io the law that you're referring to -- I assume you're lo that the code absolutely does not allow for. We're
.ii referring to city code? ii seeing both here. We think both are legislative.
12 MR. BURCH: Yes. 12 But even if you only consider half of them

13 MR. CUCKLER: So does the city code allow 13 to be legislative, then their actions are still
14 for divergences and variances during the fmal 14 legislative. And as such, that line is blurred. If
15 development process? a.s the line is blurred, allow the voters their option.

16 MR. BURCH: The city code allows for, 16 If the voters have their chance and a court kicks it

17 yeah, for some variances, yes. Not the variances 17 out, the petitioners are more than willing to live

18 that they've done. Not the shottcuts that they've za with that outcome. It's just that at this point
19 taken. But it does allow for some variances. And 19 cutting it off before it even gets to the ballot is

20 you'll see some of those variances in the final 2 o not right.
2 s. development plan. 21 MR. MILLER: If I may, Mr. Cuckler --

22 We consider those variances also to be 22 MR. CUCKLER: Yes, I'll get you there.

23 legislative. There is mixed case law from the courts 23 Gene, can you chime in and discuss what's
24 as to whether variances from preexisting government 24 in the city's code? Does it allow for the planning
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i clients are administrative versus legislative. i commission to agree the -- what is it in Powell,

2 Obviously, in a court of law, we would be more than 2 variances? Is that what you call thern?
3 happy to present opposing arguments with the 3 MR. HOLLINS: Sure. Once again -- first
4 developer on that point. 4 of all, am I still limited to only astute comments?

5 MR. CUCKLER: Your argument -- you made a 5 MR. CUCKLER: You're an astute guy.

6 statement earlier that any divergence and/or any 6 MR. HOLLINS: All right. First of all,
7 variance is therefore legislative action, it's 7 let me reiterate that council, based on my advice,
a outside the bounds of the law. 8 that we looked at case law as to whether we had a
9 Now, I'm not the smartest guy in this 9 chance to look at legislative versus administrative,

io room, but there is hundreds of developments across Z.o and they said, you're not the right forum. Council
ii the county every day, and divergences and variances ii took no position on any of these questions as to
12 are very, very, very common. 12 whether it's legislative or administrative. So

13 But, typically, that's why I am asking 13 anything I say is not my client's position.

14 you, and it might get to you, Gene, setting you up. 14 MR. CUCKLER: I understand.
a.s But you made this argument, which is a good argument, 1s MR. HOLLINS: Okay. And Dave did a good

16 about staying within the bounds of law. So that's my 16 job of going through the process, Dave Betz, going
17 question: Does the city code allow for divergences 17 through the process in his testimony and his
ie and variances within its code? 18 understanding of the code as staff.

19 MR. BURCH: Well, where it does allow for 19 What I would state specifically on the

20 variance within the code, then we would say that 2 o divergences the variances is there is a good process
21 those variances are not legislative. However, when 21 set up in the code for determinatlon as to whether

22 you -- there's a difference between a variance that 22 it's a major or minor modification. I think we

23 the code allows for, and a variance -- for instance, 23 all -- even straight districts, much less planned
24 ignoring a requirement that the owner of the property 24 districts realize that you could have a preliminary

Premium Reporting Services ^30^ es 117 - 120
Call us at 614-791-$894

J. E. Re p. ?^



Referendum and Initiative Petitions Concerning v. BOARD OF EI,ECTIONS HEAR.ING

Ciiv nf Pnwe11 (lydinanee 2014-10 August 26, 2014^.__J .._ - _.. __ _ _ ___..._......... .
Page 121 Pagei23

3. plan and text that is in conformance with the i election context, it's crystal clear petitioners
2 development standards set forth in the code. And 2 haven't offered any case law to rebut it. Approval

3 then final development plans come through, and we are 3 of final development plan pursuant to existing zoning
4 trying to -- that's the whole idea about planned 4 is administrative. And I expect that your counsel

5 districts, we try to respond to cite specific things, 5 will so advise you.
6 make trade-offs, which are beneficial both to thc 6 MR. CUCKLER: Question, follow-up on
7 land owner and the general public. You know, city 7 counsel, I think this -- after this question, I'll

s wide, go the cookie cutter approach, then when we can a take other questions from the board, and then we'll

9 have a planned district, it's a little inore creative. 9 get into closing argument.
lo There may be some trade-offs that are necessaiy. So io Chris or Andrew -- Andrew, I think you

a.1. there's going to be some potential departures from ii wanted to ask a few questions of Mr. Betz, and we'll

12 the development's stand. 12 get to that in a second.
13 If they are major, they are probably 13 What does the case law say divergence is

14 rising again to the level of, okay, this is 14 and legislation, we've heard that -- I'm sorry,
1s tantamount -- you'll see this in the case law -- 1.5 divergences and variances -- we've heard the argument

16 tantamount to reasonability. Then you go back i6 that those are anything that isn't a divergence --
17 through the legislative process. 17 I'm sorry, anything that is a divergence or variance

is If they are minor divergences, which seem ls is legislation. Do we have any idea what our state

19 to be reasonable or a trade-off, they are really more :.9 law says?
20 or less planning commission's purview in the first 20 MR. BETTS: I don't know if I can
21 instance, and then make recommendation to council. 21 specifically answer your question, because it's not
22 All that being said, the Supreme Court has 22 something that I particularly looked in to. But I

23 done an awfully good job of completely making the 23 will say that there is a long litany of cases out
24 case law and the decisions on these planned 24 there. In regards to, you know, this board deciding
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7. districts, and whether they are legislative or i administrative or legislative, which I mentioned
2 adininistrative completely incomprehensible. There is 2 before, are not issues that noimally come before this

3 no way to make them consistent. And it's awfully 3 board. Normally, you're dealing with
4 frustrating for us and for you guys to try to make 4 election-related sorts of matters rather than zoning

5 those determinations. There's just no consistency in 5 issues.
6 a lot of these. 6 But under the circumstances, normally, the

7 MR. CUCKLER: Tell your client we 7 actual zoning of the property, when you're talking

8 appreciate them kicking the can. You can put that in a about a planned unit developinent type property,
9 the record. 9 whether it be township, whether it be city, the

10 MR. HOLLINS: That's where Mr. Betts -- I io normal process is that rezoning is actually the
1i would rely on his advice. 13. legislative piece of that puzzle.
12 MR. CUCKLER: Mr. Miller. 3-2 The administrative part comes in either at

3-3 MR. MILLER: Yes, briefly, just because 13 the same time or later when there's a final
14 reference has been made to shortcuts and rubber 14 development plan that's approved. In this case, it

1s stamping and cutting corners. I want to remind you 1s was later. Obviously, years later that the

16 of the actual evidence in the record of this claiming 36 development plan came through. That is the
17 the line is blurred. 17 administrative piece of the puzzle. That's what is

is The actual evidence before you today, my is being talked about today.
i9 clients signed Powell's form. And, by the way, 19 The zoning in this case was done back in
2 o attached to that form is their attestation of the 2 o 2005, as I understand it. The administrative piece,

23. truthfulness of the application. That supposedly 21 the development plan, the final development plan was
22 blurred the lines? You're to consider the nature of 22 approved this year in Ordinance 2010.14, and that`s

23 the dispute, and Mr. Hollins, I assume, wasn't 23 what the board has to consider. But I would submit
24 speaking in the election context. Because in the 24 that the normal rule is that those final development
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1 plans -- the approval of those final development i consistently referenced for determining legislative
2 plans, it may be common to include divergences in 2 versus administrative, making the law, or carxying

3 those, but normally that is considered an 3 out the law.
4 administrative task in the sense that you're carrying 4 As I say, a final development plan is
5 out the law. s carrying out the law. Whether it may include
6 There is a specific case from the Supreme 6 divergences or whcther it may include variances is

7 Court that provides a test as far as determining what 7 not something specifically that I looked into, but I

8 is administrative/legislative. And this particular 8 tbinlc it's veiy cominon that they do include that sort
9 case has been referenced in this litany of cases that 9 of thing as you referenced, Mr. Chairnra.aa, that that

io I was talking about where it becomes a duty of this io frequently occurs at that stage.

a.i board to determine the legislative/administrative 11 MR. CUCKLER: Okay. Thank you.

12 issue and whether that goes on the ballot. 12 Mr. Helvey has a question. And then after
13 Obviously, something that is legislative 13 that question and answer, we'll get into closing

14 is subject to referendiun/initiative, and can go on 3.4 arguments. Go ahead.
z.s the ballot. Something that is administrative is not. is MR. HELVEY: Mr. Burch, you made reference

1.6 It's subjective to an administrative appeal, such as 16 to when you believed the City of Powell acted outside
17 the 2506 appeal that was referenced earlier. 17 the box. And the one specific was whether they cited

is But the test that has been set out by the is and attested to the truthfulness of the application.

a5 Supreine Court and cited numerous times in this litany i9 Are there other instances that you would like to

20 of cases comes from Donnelly versus Fairview Park. a o bring to our attention.
21 It`s 13 Ohio State 2nd 1. And I'm not quoting 21 MR. BURCH: There are. There are two
22 exactly here, but, generally, that test is whether 22 instances that are also referenced in our memorandum
23 the action is one taken enacting the law or 23 that we would like to bring to your attention. So
24 administering the law. In other words, putting the 24 please forgive me while I get to the appropriate
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i law in place, which is the zoning that came back in 1 page.
2 2005, or administering the law, which is executing, 2 See our first brief that there is

3 carrying out the law, which is the zoning that was 3 requirements that the submission of the development
4 passed in 2005, and in this case, the development 4 plan must include certain infoz-mation with respect to
s plan simply carries that forward, carries it out, s financing, financing the project. And while they did
6 here's actually what is going to happen. 6 attest to that much later on in a document that we
7 Unfortunately, what happens in a lot of 7 were not privy to until we were already on the
e these cases, and I think may have happened in this s ballot -- well, the thrust of it is this. You have

9 particular case, is that when that zoning takes 9 to submit a financing plan when you submit a
2o place, a lot of the general public -- that's io developinent plan. If you don't, that's one of the

1i something that is more or less donc on paper in tenns 13. requirements on the list,
a.2 of a zoning map; in terms of, you know, docuinents 12 We would say that if you write a list of

2.3 that are approved by whatever the legislative body 13 requirements for a development plan and one of them
3.4 is. 3.4 includes financing, including how you're going to

z.s A lot of people don't see that step 15 insure that the project doesn't stall halfway
3.6 happening because there's no shovels going into the 16 through, you need to include your financing
.17 ground at that point. They see it later on when you 17 inforniation.
i.s get to this final development, and all of a sudden s.s From our understanding, the final
1.9 it's coming to fruition, and there's actually shovels 3.9 development plan states as follows: Verification --
20 going into the ground, things actually happening. 20 this is the requirement -- verification by the owner

21. And that's when people tend to take it up, and I 21 of the property that it's true and correct to their
22 think that's maybe the case here. 22 best knowledge, and then evidence of the ability of

23 But, nevertheless, I think the court has 23 the applicant to carry forth -- it says evidence of

24 set out this test in this Donnelly case that they 24 the ability of the applicant to carry forth its plan
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3, by control of the land and the engineering a then the financing, those are the two? Those are the

2 feasibility of the plan, and that the applicant has 2 two?

3 sufficient control of the land and financing to 3 MR. BURCH: Yes. And if you would like to
4 initiate the proposed development plan phase within 4 see a more elaborate argument on that, it's in there.

5 two years. And the entirety of the response in the 5 MR. CUCKLER: We looked at those.

6 final development plan from the developer is: 6 Mr. Betz, a question for you. In these
7 Applicant owns the property. We don't contest that. 7 types of developments that you get at Powell, what is
a Applicant is an established developer. 8 the common practice of showing proof of financial

9 We think that similar to its quick blowoff 9 ability to carry through the proposal?

1o of the requirement of a signature attesting to the 3.0 MR. BETZ: Sir, I would like to explain to
i:L verification that all information in the application ii the board what we do, what is our common practice.

12 is true and correct to the best of your knowledge of 12 The common practice, sometimes we receive

13 the owner of the property, again, we see, oh, let's 13 applications from people we don't even know. In
14 just kind of push these off the table. These are 14 those cases, we want to vet the developer, the

15 kind of -- we can just meet these -- oh, were an 15 associations with their companies.

i6 established developer, this should be I"ine. 16 A lot of times people will go into
17 Again, if we're staying -- we are more 17 contract with property, and have another contract

18 than happy to concede that it's administrative if is before they do their development plan. We want to

19 they follow the rules. What we're seeing in front of 19 know whether or not this company has a good track
2 o us is that they didn't follow the rules, and, 2 o record of being able to follow through on the plan.

21 therefore, it's by -- it has to be legislative. It 21 In this case, the City of Powell has

22 has to be legislative action per the development 22 worked with the applicant for over 14 years in
23 plan. 23 different developments within .Powell. Most would be

24 So in answering your question, Mr. Helvey, 24 in Golf Village. Mr. Vince was a partner in that

___.....--
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1 1 would cite both number 9 and number 11 on Page 6 of i development.

2 Exhibit 12 as answers that are insufficient under the 2 Chris Vince is a resident and has a
3 zoning code of the City of Powell. 3 business within the downtown area as well. So we

4 MR. MILLER: They don't like our answers 4 know who the applicants are. We know they can handle

5 on the application. That's what's being given to you 5 a development of this type just based on past
6 as evidence that a new law was created here. You 6 practice. So we really didn't need to get any
7 follow that, you are acting contrary to the laws of 7 written verification that they have financing.
a Ohio. a They bought the property. And they paid

9 MR. CUCKLER: I know I'm contradicting my 9 cash for the property. So we had every thought and

io own counsel, me. What rules were violated? What io knowledge that they would go through with the all the

a.i rules in the zoning code did they violate? si plans for development.
12 MR. BURCH: Oh, sure. This is on Page -- 12 MR. CUCKLER: Okay. Thank you.

13 MR. CUCKLER: We got the signature, I got 13 Anything else?
14 that. I'm tracking on that, what you're saying. 14 Andrew, I know you wanted to ask a few
3.5 What else was the other otae? 3-s questions of Mr. Betz. Mr. Betz, I'm soriy, you have

16 MR. BURCH: Yes, it's the financing. The 16 to come up here and cozy up to Mr. Burch there.

3,7 failure to include sufficient -- again, it's evidence 17 In fairness, Counsel, if you have
is of fmancing to initiate the proposed development 18 follow-up questions, keep them brief. We would like
a.s plan within two years. a.9 to get to closing arguments so we could get everybody

20 MR. HELVEY: Tab number and page, please? 20 out of here. Thank you.
21 MR. BURCH: Sure. This is Page 6 of 21 - - -

22 Exhibit 12 that was submitted by the developers. See 22

23 there in bold text. 23
24 MR. CUCKLER: So the signature issue and 24
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1 EXAMINATION OF DAVID BETZ I Q. And then you prepare a report?
2 BY MR. KING: 2 A. Yes, prepare staff reports for the

3 Q. I want to go over something. I'm sorry, I 3 communities.
4 want to make sure I have everything factually 4 Q. And that report you'11 note omissions of
5 correct. 5 the application with regard to what -- whether it

6 Part of your job is to review final 6 cornplies --
7 development plans? 7 A. Whether it complies with the requiretnents
s A. Yes, it is. a and including the divergences to the spatial

9 Q. And you review those final development 9 dimensions of the code.

.io plans for compliance with the zoning codes? ia Q. You note whether the application is
13. A. Yes, I do. ii compliant or not compliant?

12 Q. And that zoning code is Chapter 1143 of 12 A. Yes, sir.
i3 the Powell -- 13 Q. And then as part of that report, you make

3.4 A. That's part of it. As you know, all the 3.4 a recommendation to the planning and zoning

15 zoning codes are expansive, but that is the main 15 commission?
16 section that deals with development. 36 A. Based upon our best knowledge and what we

1.'2 Q. So you review it for compliance of this 17 think is appropriate based on the application, based

1.8 chapter and other sections of relevant chapters? 18 on the materials submitted, based on the code
19 A. Absolutely. 19 compliance, based on our comprehensive plan, and any

20 Q. And you have no authority to change 20 other planning documents that we utilize for review

21 anything in the zoning code? 21 of these things.
22 A. No, I do not. 22 Q. And just to be absolutely clear, so, in

23 Q. And how do you review it for compliance? 23 this case, you did review a fmal development plan

24 You told me you use check lists. 24 that is at issue here?
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z A. Yes, I use check lists, and my experience i A. Yes.
2 on knowing what to look for in terms of all the 2 Q. And you reviewed it specifically for

3 requirements of the zoning code, and use our best 3 compliance or noncompliance?

4 abilities and coua.mon practice for making sure that 4 A. Yes, sir.
5 the plan is compliant with the zoning. We create 5 Q. And you prepared a report --

6 staff reports that go to planning and zoning 6 A. Yes, sir.
7 commission and council explaining the development as 7 Q. -- after you reviewed it?

a well as any divergences that we talked about. $ A. Yes.
9 And they receive a copy of the application 9 Q. And you made a recoinmendation to the

a,o fortn, the application text, and the drawings, to be io zoning commission?

ii able to analyze them, both the planning and zoning 3.1 A. Yes.
3-2 cornmission and council, to be able to analyze them on 12 Q. And if you briefly could state what was

13 top of what I provide. 13 your recommendation?
3.4 Q. And your staff also helps you with this? 14 A. Our recozntnendation was that we felt that
3.5 A. Yes. z..s this was a very unique site and unique position to

16 Q. And as part of your review do you review 16 have the ability to provide for a mixed use
17 it for verification that has been at issue here with 17 development that fit within the requirements and
18 the signature? ia recommendations of requirements of zoning code and

19 A. Yes. If we have an issue, like, for 19 recoznmendations provided for in a comprehensive plan

2 o exa.rnple, like I said, an unknown developer, we'll ask 20 with regard to revitalizing the downtown area, and
21 for some previous projects they've worked on and sort 21 within our 2004 Downtown Revitalization Study that we

22 of vet them out. We actually will call other cities 22 did, it was very specific to item -- this plan was
23 we know where they've done work, and ask about their 23 very specific to items within that plan. That plan
24 experiences with them. 24 was also utilized to create downtown districts in
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1 2005. So we felt that this plan was very much in i appeal, administrative appeal or any legal action

2 compliance. 2 taken as a result of either your actions, the

3 Q. Okay. That's what I was going to say. 3 planning and zoning commission's actions or city
4 You found that the plan was compliant? 4 council actions excluding the protest that we're

-5 A. Yes. 5 sitting here today?

6 Q. And then the report goes to the planning 6 A. Not that I am aware of.
7 and zoning commission? 7 Q. So no administrative appeal?
8 A. Yes, sir. 8 A. Not that I am aware of.

9 Q. Then they put it on an agenda for meeting? 9 MR. KING: Okay. I have nothing further.
io A. Yes. 10 MR. CUCKLER: Thank you, Mr. King.

13. Q. They have a public hearing for this? ii MR. MILLER: I have no further questions.
12 A. They have a public hearing on it. And 12 MR. CUCKLER: Do you have anything, Gene?

13 that public hearing is -- people are notified within 13 MR. HOLLINS: No, I do not.
14 a 250 feet radius and advertised in the paper. We 14 MR. CUCKLER: Mz-. Burch, we're waiting for

15 put it on our website. We post the plans on our 15 you to give you the opportunity if you had any

16 website so everybody could have it. 16 questions.
17 Q. If you find an omission -- well, let me 17 MR. BURCH: Sure.

---18 ask. Can they independently find an application is
19 noncompliant? 14 FURTHER CROSS EXAMINATION

zo A. Oh, yes. Certainly, you know, we're 2o BY MR. BURCH:
21 human, we'll miss something in the process. 21 Q. Mr. Betz, are you aware of anywhere in the
22 Hopefully, we don't. But if the planning and zoning 22 zoning code that allows the planning and zoning

23 commission finds that there's some area of deficiency 23 commission or your office to substitute best practice

24 witllin the plan, they will tell the developer and 24 or prior practice for the requirements of the code?
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a. say, look, we're not comfortable witli this part of i A. I'zaa not aware of any specific item within
2 the plan, go back and make some changes and bring 2 our code that allows for us, except for the fact that
3 that back to us. 3 I am charged with the responsibility to administer

4 Q. And if they find that the application is 4 the code.
5 compliant with the zoning code, what do they do? 5 Q. Right. But I'm asking you about what's
6 A. Generally, if they find it in coxnpliance a actually in the code. Is there anywhere in the code
7 with the zoning code and comprehensive plan, they'll 7 that says either you can follow these requirements, A

a approve it. And they may place conditions upon the 8 B, C and D or if you just do --
s approval if they so desire. 9 A. The planning and zoning commission does

3.0 Q. And here did they review your report and io have authority to diverge from requirements of the

ii recoznenendation? 11 zoning code.
12 A. Yes. 12 Q. Okay. So these requirements that you're

13 Q. And what did they decide? 3.3 talking about, you know, ability to -- evidence of

14 A. Yeah, planning and zoning commission 14 financing, evidence of the applicant's ability to
15 approved the plan. is post a bond or verification by the owner in terms of

2.6 Q. And then after it's approved it goes to? 16 that everything is true and correct -- what I'm
17 A. Goes to city council. 17 saying is -- what I thought I heard you say is that
18 Q. And that happened here? ia because we're working with an established developer

3.9 A. Yes. 14 in the past, that we sort of waive those

20 Q. And what did city council do with this? 20 requirements, is that accurate?
21 A. City council held public hearing as 21 A. Well, I thitalk under best practices, that

22 required, received comments from staff and public and 22 is a good thing to do, because you already know that
23 the developer, and they approved it. 23 there is an established developer here, and they've

24 Q. And, to your knowledge, was there any 24 done good work in our corrununity already. And we know
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i that they have the financing capabilities based upon i not a close call that these are administrative and
2 their past record and everything else. 2 not permitted to go on to the ballot by way of the
3 For me to require them even to post the 3 Ohio Constitution and are in the case law that I will

4 bond for a development plan that may not have any 4 cover.
s public infrastructure improvements, I don't even know 5 First, your duty and your authority. In
6 that a bank would approve anythuig like that. So if 6 their response to our protesting, petitioners claim

7 there is going to be a developer that we don't know 7 this board somehow lacks the power to hear this, to

e about, we will get some sort of letter that they have s make the call that it's adininistrative or

gfinancing or otherwise know that they have control of g legislative. I'll just point out to you, that comes
io the property. io after their argument that this board should reject

ii. Q. I see under Subpart 10 here it says these ii Supreme Court precedent because they claim it's

12 are the final development plan. Applicant shall 12 likely to be overturned. That's an argument they've

13 provide evidence that it has the ability to post a 13 made for you at Page 15 of their response. And the

14 bond for the City of Powell Council prior to the 14 lack of authority they claim you have comes after
15 final development plan approval. Do you know if that 15 that. That may be an indication in how much they
16 was complied with or not? 16 really believe in that argument.

17 A. They have the ability to post a bond, I'm 17 But I will tell you the fact of the matter

i.s pretty sure of it, but they've not shown us anything. a.s is the board's duties are set forth at 3501.11,
ig But, of course, a bond is not required until public 19 Division K, which requires the board to, quote,

20 infrastr-ucture improvements are going to be done 20 review, examine and certify the sufficiency and
21 anyway, so... 21 validity of petitions. Supreme Court has repeatedly

22 Q. Okay. You know, I just want to reiterate 22 held that this board must fulfill that duty unless

23 that the plan says: The applicant shall provide 23 the charter expressly negates it.
24 evidence that it has the ability to produce a bond. 24 That doesn't exist here. The city charter
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i I'm asking did they produce evidence or not? 3. here does nothing to remove the board's duty to
2 A. By making that statement that it's true 2 examine the petition. Instead, the charter only
3 and accurate to the best of their ability that they 3 mirrors verbatiin the Revised Code's review provisions

4 can do it, yes. That's evidence enough for me. 4 for referendum and initiatives.
s That's evidence enough for the planning and zoning s Compare the city charter procedures for
6 commission because they reviewed this, too. s initiatives in 6.02 with Revised Code 731.28. They
7 MR. BURCH: Okay. That is all I have. 7 are identical. The board shall examine all

8 MR. CUCKLER: Thank you, Mr. Betz. I 8 signatures on the petitions to determine the number
9 think that is it. 9 of electors of the city who signed the petition.

10 All right. Gentlemen, we'll go ahead and 10 Compare the city procedures for referendum

ii do the closing arguments, then the board will discuss 11 6.04, Revised Code 731.29. They are identical. And

12 amongst themselves, deliberate, make a decision on 1.2 1 point this out to you to say the charter does
3.3 this. 13 nothing different than Ohio law to effect your

14 Mr. Miller, we'll give you the opportunity 14 authority here.
15 to go first. 15 As your counsel has also correctly advised

16 Mr. Burch, you'll have the last word. 16 you, it is your call whether this is administrative

17 MR. MILLER: Thank you, Chair Cuckler. 3.7 or legislative for reasons I'll explain. In fact,

is Thank you to the Members of the Board and counsel and is the charter goes furtlier on your authority and says

19 the petitioners for your time here this morning. 1.9 where the charter is silent concerning initiative and
2 o This is an important issue, obviously, to the 2 o referendum petition procedures, the law of the State
2 1 protesting parties. 21 of Ohio shall be followed. And that's Title 35,

22 I submit to you this is not a close call. 22 setting forth your responsibilities. So under Ohio

23 It's not a close call that you have the authority and 23 law, this board must hear the protest and determine
24 duty to strike these measures from tl-ie ballot. It's 24 the validity of these petitions.

Premium Reporting Services 3 P Pe^3^6^^^es 141-144
Cal.l us at 614-791-8894



Referendum and Initiative Petitions Concerning v. BOARD OF ELECTIONS HEARING

f itv nf PnwPll Clrrlinance 2f114-1(1 August 26, 2014^-J ^^.. ^..
Page 145 Page 147

1 3501.39, the protest statute, prohibits 1 here and city council planning and zoning, and they

2 you from accepting any petition if instead not or any 2 were administering existing zoning. That's exactly
3 requirement established by law is not met, any 3 the standard of what constitutes an administrative
4 requirement. 4 act. Recited to you in our protest two Supreme Court

5 Counsel has correctly advised you that r3 cases, again, Buckeye Community Hope and Norris, in

6 otherwise Title 35 would be armulling. Any 6 two Fifth District cases, Speedway and Village of

'7 petitioner in Powell could put anything they wanted 7 Granville, as well as several otlaer cases from other
a on the ballot if you had a ministerial role. That's a courts have made clear that city council's approval

9 conflicted by the state law I just cited for you as s of final development plan is administrative.

a.o well as the case law we've mentioned already today. io Mr. Crites even observed that at the time
ii And, again, I would just mention to you if 11 in the minutes to everyone there in that room, well,

12 you took petitioners at their word Katie bar the 12 this is administrative. Everyone was on notice that

13 doors, you'll be flooded with administrative zoning 13 they had an administrative appeal of this decision
14 decisions to be sent to the ballot when that's 14 before them. A remedy existed for them, but instead

15 directly contrary to what the Supreme Court has 15 they are here before you in direct contravention of
16 instructed you. 16 Supreme Court authority.

17 So we're here today pursuant to Title 35 17 Buckeye Community Hope in 1998, Supreme
is to tell you the reasons why these petitions cannot go 18 Court held that a city council's approval of a site

is forward, because they do, in fact, violate several 19 plan for the development of land pursuant to existing
2a requirements of law. 20 zoning was an administrative action. In that case it

21 Let's start with the most obvious one, the 2.1 was a site plan for 72 apart.ments in an area already
22 one that we heard so much about. The law is very 22 zoned to allow multi-family, just like here. Supreme

23 clear on protesting. Administrative acts of city 23 Court said it can't go on the ballot. Board of

24 council cannot be subject to referendum or repeal by 24 Elections should have stopped it.
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a initiative, either one. Article 2, Section 1F of the 1 In Norris, five years later, the Supreme
2 Ohio Constitution states that only legislative acts 2 Court again affirmed that a referendum on an
3 are subject to referendum or repeal by initiative. 3 administrative zoning decision could not be submitted

4 Supreme Court of Ohio has repeatedly held 4 to the ballot. Again, as here, citizens sought to

s that city zoning decisions are administrative unless s have a referendum upon the city council's approval of
6 the zoning code is amended or changed by the 6 a development plan that was in confonnity with
7 decision. 7 previously enacted standards for a planned district.

e We've cited you no less than four cases s The Supreme Court held very clearly that,

9 fi•om the Supreme Court, Buckeye Community Hope, 9 quote, where specific property is already zoned as a
lo Marcela, Telerico, Norris at Pages 10 and 1.1 of our io planned district, approval of subsequent development

1i protest, as well as the decisions of several Courts ii as being in compliance with the existing planned
12 of Appeal. 12 district standards is an administrative act. Exactly

13 Those decisions are unrefuted by 1.3 what Mr. Betts told you earlier today.

14 petitioners. They don't cite to you one case in the 14 Administrative approval simply couldn't be
15 State of Ohio at any trial, at any court level, 15 put to a referendum or appeal in that case, and it

16 trial, appeal or Supreme Court where approval of a 16 can't here.
17 final development plan was found to be legislative 17 Very quickly, the Fifth District, the
is and allowed to go for-ward on the ballot, because it 18 Speedway case, found consistent with that precedent
1g doesn't exist. 19 I've cited to you that enactment of a planned

20 Mr. Betz told each of you the proposed 2 o district and its permitted uses, that's the

21 uses here are fully permissible for a downtown 21 legislative act. That took place in 2005.
22 business district. They conform fully to the 22 Subsequent approval for development plans of specific

23 existing zoning code. He told you in conformity with 23 pieces of property like took place here in 2014,

24 the law that they followed the administrative process 24 that's administrative, carrying out that prior
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3. legislative act. i ordinances are legislative or adininistrative for

2 Same with Village of Granville, Fifth 2 purposes of determining whether they are subject to

3 District found the same thing saying, quote, since 3 initiative and referendum."
4 the specific property at issue was already zoned as a 4 City council didn't make that call.
s planned commercial district, the approval of the 5 Mr. Hollins said under the law, it's your call to

6 development as being in compliance with the existing 6 make. It's in your lane. It's in your box under
-7 PCD standards is an administrative act. 7 Ohio Revised Code provisions of Title 35, under clear

8 And a fifth Supreme Court case in 2006, e Supreme Court control and authority.

9 the Supreme Court made clear that this call of 9 And it doesn't matter that the city
io administrative versus legislative is yours. l.o council styled this as an ordinance. Buckeye
13. Supreme Court held that the Franklin ii Community Hope addressed that directly and said,

12 County Board of Elections' failure to invalidate a 12 look, it is the substance of the decision made that

13 valid measure as administrative was both an abuse of 13 determines whether this is legislative or
14 the board's discretion and shows clear disregard for 3.4 administrative, not the title. Not the stamp of the
1.s the law. 15 clerk that called it legislation that she uses on any

16 I know that Mr. Burch will have the last is resolution or any ordinance. And so you need to look

17 word, and he's mentioned previously that perhaps 17 at the nature of the decision made by city council
18 you're not qualified or capable of carrying this out. is under existing case law, is it administrative or

19 The Supreme Court has charged you with doing so i9 legislative.
20 pursuant to your duties under Title 35. 20 Respectfully, petitioners talk about
21 In this Upper Arlington case, an 21 certain facts to try to cause confusion here, to talk

22 initiative was sought to undue a city council's 22 about blurred lines and cutting corners. Their only

23 administrative decision. And the Board of Elections 23 argument that this is legislative is not case law,

24 refused to invalidate the initiative on the basis of 24 not anything under statute. It's that my client
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r. a protest filed. The court held that administrative 1 signed Powell's form. They don't like the answers my
2 decisions cannot be subjected to an initiative or 2 client gave to questions about financing and bonding.

3 referendum, and the Board of Elections abused its 3 They answered thern. There is no dispute there. They

4 discretion and disregarded the law in failing to 4 provided the information required by the ordinance.

5 invalidate petitions and not uphold the protest. 5 They don't like it. They don't like how they went
6 Finally, on this point, Telerico, and even 6 about it. That has nothing to do with whether this

7 more explicitly the Supreme Court again in 2005 said, 7 decision is administrative.
8 the Board of Elections is charged with rnaking this 8 Here's what the facts are that are
9 ruling. In that zoning case, it was a referendum and 9 undisputed that matter for your determination. The

io aii initiative sought to repeal an ordinance approving io downtown business district zoning was enacted in
ii a development agreement with Waimart. 11 2005, as a legislative matter. The final development

12 And, again, in Upper Arlington and in this 12 plan of my client was submitted pursuant to that

13 case, it was the City of Oberlin, both charter 13 existing zoning. The final development plan was
14 cities. The Supreme Court upheld the refusal to put 14 approved without the zoning code being amended.

is this matter on the ballot, saying it's clearly is That's administrative.
16 administrative and not authorized by the Ohio 16 Again, and I know you know this, but
17 Constitution. 17 you're not the zoning inspector. You're not the city

18 There were sufficient signatures in that 18 council. You're not called upon to make those

is case. The Supreme Court was very clear. But in so 19 decisions. The sole issue before you is whether the
2 o holding, it again affirmed what the court did, that 20 decisioz i made by city council involved matters of new

23. this was merely executing and administering existing 21 law or is simply carrying out the laws that clearly

22 laws. And in its holding, the court emphasized that 22 exist.
23 Boards of Elections "are best equipped to gauge 23 And yet we provided to you that this is
24 compliance with election laws," including "whether 24 not the only basis for validation of these petitions.
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i Strict compliance, it's agreed, is the standard for z as shown by your exhibits are Powell A -- or, excuse
2 these petitions. 2 me, by Board of Elections' records that were provided

3 The insufficiency of the signatures. I 3 today to are Powell A through J. And that shotild

4 can't change what the charter says. The charter says 4 have been placed on the petitions. It was on many,

s ward and,precinct. We can't change what this board, s but not on most. And they failed to fulfill both the

6 itself, tells everyone under their precinct boundary 6 charter and state law in that regard.
7 maps the precincts are. 7 And, again, I would just stress that

a Whether the ward is Powell or the precinct s petitioners will not be reft of a rcmedy here. They

g name is Powell A through J, it simply is a fact that 9 come to you and put this in your lap, and say it's

a.o the precincts are not simply A, B, C, D, E, F, and G. io blurry, you've got to let it go to the people.
ii And putting that on, did not suffice under strict 11 Well, tliat's irresponsibly asking you to
12 compliance standard. 12 disregard your duties under Ohio law and disregarding

13 And, finally, I appreciate the clear 13 what is a clear remedy to them under the Ohio Revised

14 seriousness with which this board today has taken 14 Code. If they thought that city council's decision

is this text and title requirement. It is of the utmost 15 was unreasonable, if it was contrary to law or

16 importance as the Supreme Court said. A signer needs 16 arbitrary, there was a remedy for that. They chose
17 to know what they are signing off on. And that's why 17 not to pursue it. I agree with your counsel's

is you shouldn't have to fumble through dozens of pages i a advice, this is administrative, and they had recourse

19 attached to a petition. 19 from that.
20 A part-petition is a veiy clear thing. It 20 MR. CUCKLER: Mr. Burch, you got about

23. set forth the preamble. It's supposed to set forth 23. Mr. Miller went about 17 minutes. So you've got

22 the title and text of the ordinance. Then people 22 about the same time. Go for it.
23 sign after they've had a chance to review that, and 23 MR. BURCH: Thank you, Mr. Chair.

24 then the circulator attests to it. But he attests to 24 1 think I opened today by recapping a
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i the foregoing and not simply, yeah, I've incotporated i little bit of the history in this case. The first
2 that stuff. 2 thing the protestor did is he came before this board

3 No, instead it's supposed to by charter 3 and asked you to kick this off the ballot.

4 and state law -- they are in harmony on this -- it's 4 I came before you and said that's not
s supposed to be in the petition. And when they are 5 proper. They said it would be abuse of discretion if
6 attached and they are incorporated by reference, I 6 you didn't kick it off the ballot immediately, I said

7 submit to you it's an easy call, they were not in the 7 follow the city charter. The charter makes it clear

a petition as the Secretary of State's Forms I and J, a that your job at that juncture was to count the
g themselves, require. 9 number of signatures of valid Powell electors.

ia I don't mean to be cavalier in saying 10 I guess undeterred, the protestor then
3.3. this. I don't take it lightly. But you have a ii filed another protest with city council where they

12 choice today to follow and apply the law as you are 12 appeared and said, if you don't kick these off the

13 charged to do under Title 35; or to disregard the 3.3 ballot, you will have abused your discretion. And I

14 law, as you're being asked to do by petitioners. 14 said, no, read the Powell charter. The Powell
lr, This you cannot do. Thank you. is charter makes it clear that your duty as city council

16 MR. HELVEY: I have a clarifying question 16 is to approve sufficiency and validity. These
7.7 for you, Mr. Miller. 1'1 petitions are perfectly sufficient and valid. Please

1.8 MR. MILLER: Yes, Mr. Helvey. a,a refer them back to the Board of Elections to place

19 MR. HELVEY: I know we have the issue 19 them on the ballot. City council did so.

2 o about where people didn't fill in anything in the 20 So here we are for the third time with the
21 blanks for ward and precinct. Was your statement 21 developer saying, you're abusing your discretion if

22 just then that if they put in A, B, C or whatever 22 you don't kick these off the ballot. So here we are
23 under precinct that that's not sufficient either? 23 standing here again before you having collected over

24 MR. MILLER: Correct. The precinct naine 24 400 signatures from the electors of the City of
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1 Powell saying, your duty is to put this on the ballot 1 plan, and you half complied with the rules, and you

2 to allow the voters to decide if it's correct. Then 2 half don't comply with the rules, then are you
3 if the voters decide they want to pass this, there is 3 administrative or are you legislative. We think that

4 nothing stopping the developer from initiating a 4 that's unclear because when you ask for variances

5 lawsuit to invalidate them on any number of grounds s from preexisting law, it's unclear as to whether
6 including the achninistrative versus legislative 6 you're acting administratively or legislatively. We
7 distinction. 7 think that those facts present themselves before this

8 I want to share with you what the Ohio a board today.
9 Supreme Court instructed with respect to the Board of 9 So we aren't asking you to ignore the Ohio

3,o Elections. The Board of Elections is not in any i o Supreme Court. We are not asking you to ignore the
ii sense a municipal functionary. It is strictly a ii Powell charter. We're simply stating that under the
1.2 board and arm of the state government. 12 Powell charter, a legislative act is subject to a

13 It would be anomalous indeed that an 13 referendum. And that by acting outside of

14 agency of the state government could impose upon a3.4 preexisting law, this board has the power to allow

15 municipality a special election in a matter in which 15 the voters to decide ultimately an issue that affects

16 the municipality alone is to say for the Board of 16 their own municipality.

37 Elections to interfere with an issue on the ballot in 17 Now, just briefly I want to briefly
18 regards to zoning in a home municipality under is mention some of the arguments raised by the protestor

z9 Article I S of the Ohio Constitution. That's the 19 with respect to the petitions, themselves. I raised

2 o basis for our belief that it's not the board's role 20 these arguments before this board on August 1 st. I
21 to kick this off the ballot. 21 raised them again on August 19th before city council.
22 But even if the board decides that it is 22 They alleged first before this board that failure to

23 their role to examine some of the more substantive 23 include a ward requirement, failure to abide by a
24 elements that were presented today, we still believe 24 ward requirement somehow invalidates these petitions
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i that there is a very strong case for putting this on 1 on their own.
2 the ballot. 2 I remain dumbstruck by that argument as

3 The basis of that case is that when you 3 there are, obviously, no wards of Powell. Later,

4 stay within the lines, then you're acting 4 then they raised a precinct argument with respect to

s administratively. And when you don't stay within the 5 a failure of 400 petition signatures to properly list
6 lines, you're creating new law. That is what the 6 the relevant precinct that we're dealing with here.

7 Supreme Court decided. That is what their cases that 7 To that, I would just submit to you that
8 were cited by the protestor have stated. And it's a if you're signing -- if you're a voter in Powell, and

9 abundantly clear that if you stay within the box of 9 you're signing a petition, and the petition has a

io preexisting law, then you're acting adtninistratively. io blank on it for you as a Powell voter to list your
1.3. Here, we have a developer that has i,i Powell precitict, and you put Powell Precinct A, that

2.2 submitted a f nal development plan that doesn't 12 meets the requirement of strict compliance with the

as conform with preexisting law. And, therefore, our 13 law.
14 position is that it is by default an action that the 14 I think what you're seeing is that there's
is voters can decide for themselves in a referendum, or is no valid reason to invalidate the petition so the
16 a proposed initiative. 16 protestors have created a spaghetti against the wall

17 The difference between the cases that are 17 approach to throw a whole number of arguments at you

is cited by the protestor is that, for instance, in the ia in the hopes that maybe one of them may stick and

7.s Upper Arlington case or in the Oberlin case, there i9 invalidate these petitions.
20 was never any utrderlying question as to whether the 20 Unfortunately, for the protestor, we were
2.1 development plan was consistent with preexisting law. 21 extremely careful when circulating these petitions by
22 They were clearly administrative. 22 including a map with every circulator, including a

23 What we're seeing here is a blurred line 23 certified copy of the petition with every circulator,

24 between whether if you submit a final development 24 with every petition. So what you're seeing here is
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1 an extremely close adherence, extremely close 3 And they did not have the opportunity you guys did to
2 adherence to the election laws that apply in this 2 take the testimony and hear the arguments, et cetera,
s case. 3 et cetera, and, therefore, did not take any position

4 To the extent that we did not use the 4 on the administrative versus legislative.

5 Secretary of State's suggested form -- and I'm going 5 I've kidded about being astute today. But
6 to reference your assistant prosecutor's 6 I would submit to the board, you guys have a very

7 recommendation that those are a prescribed form, a 7 firm grasp of the issues. You asked extremely astute

8 recommended form by the Secretary of State, but not a a questions. There's not going to be another
9 required form from the Secretary of State. To the 9 evidentiary committee before the Supreme Court. I

i.o extent that we basically made the exact same forcn and a.o think there is provision for it, but it's not going

ii then added the necessary requirements as needed by i:L to happen.
2.2 the Powell charter, and then we made reference on the 12 You guys are the forum to take the first

13 front page to alert the voters that the full text and 13 shot at this. And then there may be legal issues

14 title or in the other case title and date were 3.4 that are going to be argued in an expedited
15 incorporated -- attached hereto and incorporated s.5 proceeding before the Supreme Court.
16 herein. 16 Thank you for your service. You've done

17 I find it difficult to have been more 17 an excellent job, and we appreciate you taking the

a.s clear in our petitions, in our part-petitions than we is time to do it,
19 were than to include a certified copy with every 2.9 MR. CUCKLER: Gene, follow-up. Do you

20 single part-petition including all of the necessary 2 o believe it's in the purview of this board to
23. elements. 21 determine administrative versus legislative?

22 So with that being said, we just ask that 22 MR. HOLLINS: Yes. I think case law does

23 the board, one, recognize the requirements of the 23 indicate you take the first shot at it, and then

24 Powell charter in making its decision today, the 24 there's a court procedure to -- it's basically a
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1. Powell charter and the home municipality, and then to 1 mandated procedure. It's not really an appeal. If

2 review these positions and give the voters a shot at 2 you say it should not be on the ballot, it would be
3 the ballot box because the law underlying these facts 3 up to the petitioners to ask a court to order us --
4 is unclear. 4 I'm sorry, order you to take a mandatory legal duty

5 The courts are in a better position to s of placing it on the ballot, and the attendant

6 make these deter-ninations, to hash out this unclear 6 standards of proof, et cetera.
7 line between what is an administrative act versus 7 MR. CUCKLER: Thank you.
8 what is a legislative act when the underlying issue 8 Mr. Helvey, any thoughts? Anybody on the

9 has some problems with the final development plan. 9 board, any thoughts on hearing all this?
lo And we would just hope that you would leave it to the io MR. HELVEY: Are we in the deliberation

11 courts to make that final decision. Thank you. ii stages?
12 MR. CUCKLER: Thank you, Mr. Burch. 12 MR. CUCKLER:1'm sorry, Mr. Betts, do you

13 I'll bring it back to the board for any 13 want to chime in?
14 discussion, deliberation. 14 MR. BETTS: First of all, I have a
15 MR. HELVEY: Question. is housekeeping issue just to take care of.

16 MR. CUCKLER: Go ahead. 16 MR. CUCKLER: Sure.
3.7 MR. HELVEY: Gene, so the Powell city 17 MR. BETTS: Does anybody have any exhibits

18 council took a pass on whether this is administrative 18 that they want to admit? If there is anything, you
i9 or legislative? 1-9 might want to admit them now.

20 MR. HOLLINS: And, again, that was going 20 MR. MILLER: Thank you, Mr. Betts. On
21 to be my closing statement I was going to give. One, 21. behalf of the protestors, we would offer the Exhibits
22 I apologize to this board on behalf of the Powell 22 1 through 14 and the subparts provided to the board

23 city council. They were not -- it's pretty clear 23 and its court reporter here today, as well as ask the

24 they were not sitting in a quasi-judicial capacity. 24 board to take notice of both protest file, the
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i exhibits attached to them as well as all other i subsequent to the administrative/legislative issue.

2 argument and testimony presented here today. 2 I think that those issues, you know, the board can
3 MR. BURCH: No objection. 3 also look at. But, really, the deciding point is the
4 MR. CUCKLER: Okay. Very good. One thing 4 administrative/legislative issue, which, obviously,

5 I would like to enter into the record, I'll let you, 5 legislative things, as you've heard, are subject to
6 counsel, determine the order. But just note 6 referendum. Administrative are not. That's the

7 appearing for the protestors in which all parties 7 bottom line. And the board needs to make a

s were noticed by their right to appear and testify and s determination.
9 call witnesses. 9 1 would submit, as I've said previously,

1.0 MR. BETTS: Why don't we make that Board io that in the noimal course, and I think as the Supreme

ii of Elections Exhibit 1 just for reference purposes. zi Court has also laid out in its series of cases, the
12 MR. CUCKLER: Okay. :L2 zoning, itself, is the legislative step. The

13 MR. BETTS: Was the agenda included on 13 development plan, which is at issue here, is the
14 that as well? 14 administrative step. And if it's administrative, I
15 MR. CUCKLER: Yes. 15 think this board has an obligation to accept the task

16 MR. BETTS: I think what we should do is 16 and deny placing these issues on the ballot.

17 just have a motion of the board to accept all of the 17 As far as a distinction between the
18 exhibits, including the board's and the protestors. is initiative and referendum are concerned, I think the
19 MR. HELVEY: Seconded. 19 referendum speaks for itself. It's a referendum of a

20 MR. CUCKLER: So moved. 20 legislative -- or, excuse me, an administrative act.
21 MR. BURNWORTH: Third. 21 The initiative, on the other hand, might

22 MR. CUCKLER: It`s been naoved and 22 be a little bit murkier. I think at its heart, when

23 seconded, all the exhibits moved, say aye. 23 you look -- not just looking at the terms that it's
24 MR. HELVEY: Aye. 24 been submitted on, the title on, it is, in fact, a
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1 MR. STEVENS: Aye. i measure to rescind the referendum in and of itself.

2 MR. BURNWORTH: Aye. 2 I think it has the same effect as the referendum
3 MR. CUCKLER: Chris, I wanted to you give 3 would be. In other words, it's, you know, looking to

4 you an opportunity, or Andrew, before we begin our 4 the referendum as an administrative act.
s deliberations, any last thoughts? 5 With that being said, you know, I don't
6 MR. BETTS: You know, there's a lot of 6 think that the board is stepping into the purview of

7 things that have come out here today in the protest 7 or the territory of the city or invading its home

8 and response that were submitted. But I think really s rule autliority in looking at the

9 what it comes down to here as far as the crux of the 9 administrative/legislative issue.
1o issue is the administrative/legislative issue. It's 10 Obviously, under the charter, the city
ii within this board's purview to make that decision. u. council is charged with discriminating validity and
12 I think this board is charged with that 12 sufFciency. They found it valid and sufficient, and

2.3 based on the litany of the Supreme Court. I 13 sent it back on both the referendum and initiative.

14 mentioned previously the Supreme Court has gone so 3,4 Of course, 3901.39 B specifically charges this board

is far as to set out a test that is pervasive in this is with determining this protest.

16 litany of cases in terms of determining what's 16 Again, the crux of this issue is
i7 administrative and legislative. I can go through 17 determining the legislative/administrative issue.

is that if the board has any questions, but, basically, is Again, the bottom line, if it's legislative, then it
19 amounts to carrying out the law -- excuse me -- i9 is subject to referendum. If it's administrative,

20 enacting a law, which is the zoning, and carrying out 20 it's subject to administrative actions like
21 that law, which is the administrative step, which 21 Administrative 2506 of the Ohio Revised Code.

22 would be the approval of the developing plan. 22 I'm happy to answer any other questions
23 In terms of other issues that have been 23 that the board might have in regards to this, or

24 brought up, I think that those particular issues are 24 review anything that I have said if that is helpful
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i for the board. I MR. CUCKLER: Sure. But Mr. Burch is

2 MR. CUCKLER: Chris, real quick. Remind 2 going to have equal time.

3 me on 2506, what is the amount of time that that 3 MR. MILLER: It's helpful, Mr. Burnworth.

4 appeal has to be filed? 4 MR. BURNWORTH: Sure.
5 MR. BETTS: I believe you have to file it 5 MR. MILLER: If I use the Buckeye
s within 30 days. 6 Community Hope, the site plan approval of apartments

7 MR. BURNWORTH: Small question, 7 was an initiative case as well as a referendum case.

a non-lawyer. Do the courts look at anything that -- a Telerico, the Walmart case, was initiative and

g do the courts look at anything differently with the 9 referendum case, and neither could go on the ballot.

a.o initiative versus referendum? In other words, can ia The Upper Arlington case where the Supreme
ii the people petition the governnaent to make 13. Court said you must decide is it administrative or
12 administrative changes? 1.2 legislative, and if it's legislative -- or
13 MR. BETTS: Yes. People can petition the 13 administrative, it can't go on the ballot. Upper

14 government to make administrative changes, obviously, 3.4 Arlington was only an initiative case. They are
Zs through initiative. But I think cutting through the 15 treated the same. Initiative or referendum, they

16 titles and getting down to the crux of things, the 16 can't be use to appeal an administrative act.

17 effect of it is, I think, what actually counts. 17 MR. CUCKLER: Mr. Burch, we'll give you

is In this case, the initiative is a 18 equal time.
i9 rescinding or a referendum of an administrative act. 19 MR. BURCH: We would respond to that
20 But, again, you know, the court has 2 o primarily by saying the difference with these other

21 referenced that Donnelly test throughout all of the 21 prior cases including Upper Arlington and Telerico,

22 cases that they've looked at, or this litany of cases 22 Oberlin, is under the underlying factual problems
23 that have been referenced today. 23 that have presented themselves in this case make it

24 MR. BURNWORTH: Was Donnelly a referendum 24 different than those cases. In those cases, it's
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i or initiative, do you know? 1 clearly coming from administrative. So the Board of

2 MR. BETTS: I don't know off the top of my 2 Elections had no choice but to knock it off the

3 head. I apologize. 3 ballot.
4 MR. BURNWORTH: You know, I keep asking 4 Here, we're seeing an underlying dispute

s that because if we're going to have two motions, one 5 where some of the facts are just unclear. And that's
6 dealing with the referendum and one dealing with the 6 why we would ask the board to leave it on the ballot.

-7 initiative, the initiative may, in my mind, have 7 MR. CUCKLER: Okay. Anything else, Chris,

8 other thz'esholds of merits that murk the area between a to add?
9 administrative and legislative. 9 MR. BETTS: I don't have anything else

io Here we're dealing with a petition asking 3.o unless the board has questions.

3.1 in this case Powell council to do something 11 MR. CUCKLER: Any other questions from the
12 administratively tlu-ough an initiative as opposed to 12 stafff? The cool thing about this, you're going to
13 trying to get them to, you know, through a referendum 13 get to see us deliberate, unlike a court, right,

3.4 to not enact the law that they supposedly passed or 14 where the judge can maybe play a round of golf, and
15 didn't pass, because you say we can't deal with 15 then come back and sit in his chambers, and then come

16 administrative laws with referendums. Should we be 16 back. So excuse the deliberation process.

3.7 considering the distinction? 17 Ed, do you have some thoughts?
18 MR. BETTS: I think the bottom lines comes a.s MR. HELVEY: Yeah. The way I see it,
i9 down to the effect. 19 there's two main issues. The issues kind of fall in

20 MR. BURNWORTH: OlCay. I wanted to 2 o a couple of buckets. One is the duty and authority.
21 clarify. 21 The protestors are saying that we have the duty and

22 MR. MILLER: I don't mean to intrude on 22 the authority to determine whether this is an

23 deliberation, but may I be heard solely on that 23 administrative or legislative action. And if it's
24 point? 24 administrative, then the protest is well taken, and
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i the issues shouldn't go on the ballot. i don't know. I think it was done as an aid back in
2 The other argument that they put forward 2 the registration heart era to help locate who the

3 is on the forum and content of the petitions, 3 different signatories were to different petitions.
4 themselves. 4 But it's not in the statute.

s One of the issues brought up is whether s So there is a legal distinction between
6 ward and precinct has to be listed. I was kind of 6 the directives that we get from the Secretary of

7 going along with you, Mr. Miller, except when you 7 State and the reason for that.
a said that just the letter of the precinct is not 8 So I think putting down on a petition to
9 enough. I disagree with that, because the overall 9 repeal or initiate in the City of Powell that you're

ao petition info, and what the people who are signing io in Precinct A, B, C, D, up through J, is sufficient

11 the petitions say are that they are electors of 11 for me.
12 Powell. So when they say I'm in Precinct A, you 12 As far as the adrninistrative and

13 cannot be any other place than in the municipality of 13 legislative, you know, I think that -- I'm going to
14 Powell. 14 rule on the side or my vote is going to be on the

15 So if they say that they are residents of is side that these were ministerial functions of the

16 Precinct G, it's clear to me, you know, what Precinct 16 zoning code, and that it was administrative in
17 G is and what its boundaries are. 3-7 nature, and not legislative in nature.

I,s Mr. Burch said that there are blurred 18 You know, and that is against some of my
ig lines between whether it's administrative and :.g basic philosophies about democracies, and as far as

2 o legislative. I got to tell you, this is the first 20 letting the citizens determine their fates rather
21 time I've ever contemplated that we would get so deep 21 than pelYnanently seeding away those rights. I'm not

22 into the weeds to determine what the legislative 22 happy that this issue is not going to be on the
23 intent and operations of municipalities are. 23 ballot in that I really like to tend towards letting
24 I don't feel overly qualified than any 24 the citizens decide these issues, but I don't see
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i other lay person looking and hearing these issues for i that that's the law in this case.

2 the first time. We've not dealt with this before. I 2 MR. CUCKLER: I appreciate that,

3 don't feel comfortable one way or the other. 3 Mr. Helvey.
4 But the good news is, I believe that we're 4 Before I make my comments, the motion --

5 merely a speed bump on the way down to Front Street. s wording of the motion will be what, Chris?
6 And that this case will be decided, you know, well 6 Obviously, I can't make the motion as the chair.
7 above our heads. 7 MR. BETTS: In this case, based on what

a I think we have seven Supreme Court cases 8 Mr. Helvey said, it would be to accept the protest

g from this Board of Elections since '99. And I think 9 and deny accepting the initiativelreferenduxn for

io all of them deal with zoning issues. Although, we io placement on the ballot.
ii may be the only evidentiary hearing on this, the 11 MR. HELVEY: I would like to go a little
3.2 ultimate decision is not going to be made by us. And 12 bit further than that, because I don't -- say the

13 I'm confident that all the parties involved have the 13 Supreme Court rules against us on the
14 wherewithal to seek a higher ntling than what we have 14 legislative/administrative issue, I don't want to
15 to offer here. is then come back and rule on the validity of the

16 So having said that, you know, unless my 16 petition.
17 colleagues are going to persuade me from their 17 I would like to take separate motions on

a.8 deliberations, I think that the precinct letter is ia both of those so that the Supreme Court has to
ig enough, that there is a requirement in the charter is consider both issues as well.
20 that they have that. 20 MR. BETTS: Absolutely. Absolutely. I'm

21 There is not, interestingly enough, when 23, just saying this would be what the outcome language

22 we do consider candidate petitions, there is not a 22 would be. What other reasons you want to add in
23 requirement of precinct and ward in the statute, but 23 doing them separately, I highly encourage that.

24 it is on the prescribed form. How that happened, l 24 MR. HELVEY: Okay.
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i MR. CUCKLER: I'm going to say a few 1 I agree with everything Ed said. It's sufficient A,

2 comments, then I think it's time to flip the egg. 2 B, C and so on, because we also use ntunbers for
3 MR. HELVEY: You've got two other board 3 precincts and so does the Secretary of State. So had
4 mernbers. 4 they written Powell A, we could be very well arguing

5 MR. CUCKLER: I'll give it to you guys if s that, no, it's 1138-1, you know, or. .1, or whatever
6 you want to say something. 6 it is. I'm not surc what the number for Powell A is.

7 MR. STEVENS: Mr. Cuckler has got a lunch 7 But there are numbers assigned to the precinct in the
s date, I think, at 1:00. s State of Ohio. Secretary of State reports returns by

9 MR. CUCKLER: I cancelled it. 9 number quite often and not A.
10 MR. STEVENS: It's interesting after three 10 So I think voter intent, signer intent is

a.:L years, my notes lined up exactly with Mr. Helvey's, ii very clear. We were able to find the signatures when
12 which is a little scary, and so I won't add a lot to 12 we looked them up by using that desigilation. There

13 what Mr. Helvey had to say. But some of the 13 was no deception to the public.

14 questions I had, and it was very interesting to hear 14 We also heard testimony that Powell does
.15 the answers that -- one of my notes was does omission i5 not have wards in its charter. It does not define

16 equal legislative. And that's the answer that I was 16 one ward or multiples. So that question, I think,

i7 seeking in the discussions today. 17 has been answered.
18 I'm confident that -- I'm not confident. 18 The curious piece of testimony, though,
ig I believe that what I have heard today, I'm ig that came up in the Powell charter was that there is
20 comfortable in the decision I'm going to make, which 2 o a process to deliver to Powell council initiative and

21 is that the protestor's arguments is more compelling 21 referendum dealing with legislative action and other
22 to me. 22 measures.

23 Some of the other questions that I have 23 What could be another measure other than
24 concerns about is whether or not that Powell's 24 legislative unless you get in to administrative, or

Page 178 Page 180

1 prescribed form is adequate with regards to the s. perhaps that part of the charter that deals with
2 charter, I don't know the answer to that. 2 initiatives. That's why I asked our counsel is there

3 The petitions, I agree with Mr. Helvey, 3 a distinguislnnent.

4 that, in general, I like to see things go to the 4 Our counsel has advised that its the
5 ballot and let folks decide. In this case, I'm not 5 outcome of the initiative that makes the
6 confident that the format is sufficient and 6 distinguishment. I tend to decide with the voter,

7 prescribes to the nature of what we would typically 7 the public, on initiatives. Even if the outcomes or
s see on petitions. 8 the result of the initiative is the same as the
9 So, you know, in hindsight, I think I 9 xeferendum, which I think we all concur is probably

ip would have advised folks to design it a little bit lo administrative in nature and not legislative.

ri differently so it's clear to the signers of the 13, The part of the charter that deals with
2.2 petition what they are signing. 12 other measures becomes clear to me, that there is a

zs Mr. Burch, you made a comment that the 13 way to petition your government for action. And, you

14 court decides legislative or administrative. And I 14 know, if we separate these out, I'll probably split

15 think that's probably the right place eventually that 15 my vote.
16 that should have gone perhaps. I think Powell acted 16 MR. CUCKLER: Okay. Appreciate it, Bruce.
17 in an administrative way, and I think that would have 3.7 Just a few thoughts on my end. I believe

is been my recommendation to pursue. I think that is :Ls the actions here are administrative and not
19 it. 3.9 legislative. I think the legislative action was in

20 MR. CUCKLER: Bruce? 20 '05, with the zoning, and equally overlay that was

21 MR. BURNWORTH: I'll be brief, too. I'm a 21 adopted in '05, those were legislative actions that
22 little split between the two types of petitions we 22 could have been subject to referendum. Obviously,

23 have between -- presented to us. 23 they were not, and, obviously, with passing time by
24 First off, to address the precinct names, 24 which those could be subject to a referendum.
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1 I'm not convinced that the final i followed. And so, therefore, I would throw out the

2 development plan approval was done outside the box. 2 whole form, because I don't think it's in congruence

3 The Powell zoning code allows for the divergence 3 with the Secretary of State's directive.

4 process, the variance process, gives discretion to 4 In terms of getting into the weeds about
Ei the zoning administrator to determine sufficiency. s whether it should say Powell A or just A, I tend to
6 I think the issue about the signature not 6 be a stickler on that. I think, although, anybody

7 being provided, I think, as the record indicates, 7 who lives in Powell or in that area, this
a ultimately that was provided for. And in terms of 8 neighborhood is in Powell, that neighborhood is in

9 the financing, Mr. Betz has been in development, 9 Liberty, this neighborhood is in Powell, that
io chairman there in Powell for 20 some odd years, has io neighborhood is in Liberty. It's a checker board of

ii worked with these specific developers. That, and his 13. governrnent territory.
12 experience working with them and combined with the 12 And by indicating A, B, or C, I believe

13 information provided was sufficient for him. So, 13 there could be confusion as to are you in Powell A or
14 therefore, again, I believe it is administrative. 14 are you in Liberty A. If you just look at our
15 Again, the zoning and the overlay, back in'05, was is precinct maps down through there, there's a whole

16 legislative and subject to referendum, but it's too 16 checker board of territorial areas of the township
17 late. 17 versus the precinct -- versus the City of Powell.

la And I think the rights of the voters is 3-a So I tend to take the line that not only

19 important, obviously, and the citizens to petition 19 is the form not proper, but, yes, they should have
20 their government. The referendum process is to 20 listed Powell on there, because there could be

21 protect the majority. That was the intent of the 21 confusion, because Powell is intertwined with
22 referendum. 22 Liberty. All you have to do is drive through there

23 In this case, I think you also have to be 23 and you'll see it.

24 coneerned about the property rights of the 24 With that said, I guess we need a couple
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:L landowners. And that's why the initial zoning and a. motions. Chris, right? Do you have any ideas on

2 overlay process is legislative. Ultimately, to 2 that?
3 protect the landowners' rights, that's why these 3 MR. HELVEY: Mr. Chairman, I'd like to
4 processes are administrative. 4 have several different votes on this, if we could.

5 And on the legislative/administrative, I 5 As to the duty and authority of the
6 turn somewhat to what was on the record by 6 administrative versus legislative issue, I vote that

7 Mike Crites, Powell City Councilman, former U.S. 7 we accept the protest that the actions of the Powell

8 attorney in the Sixth District, also '06 Jag Officer a city council was administrative in nature, not
9 in the United States Navy retired, indicates, along 9 legislative in nature, and, therefore, the condition

zo with him and Councilman Cline, that this was an Lo of the referendum of petitions be denied.

ii administrative action during the council proceedings. ii MR. STEVENS: Second.
12 So to me it's clearly adininistrative, and, 12 MR. CUCKLER: Does that cover it, Chris?

13 therefore, does not -- should not be on the ballot 13 MR. BETTS: Did you want to do the
14 based upon that. We accept -- I would vote to accept 14 initiative and referendum separate?
15 the protestor's argument on that. is MR. CUCKLER: He included both of them.

16 As to the formats and the precincts and 16 MR. HELVEY: I did ttiem both together. Do

17 the wards and all these things, on the form, itself, 17 you want that separated out?
18 I'm kind of a forna stickler. I think where the 3.a MR. BURNWORTH: I think probably we ought

19 charter is silent, the Revised Code is in effect. I 19 to separate it. I'm not sure initiative --
2 o think we all agree on that. 20 MR. HELVEY: Let's start with referendum.
21 The Revised Code, if you look, the 21 MR. CUCKLER: Let's separate them out, and

22 Secretary of State prescribes the fornns. And to the 22 restate that, Ed.
23 extent that those forms, along with the specific 23 MR. HELVEY: I move that we accept the
24 requirements in the charter, should have been 24 protest on the issue -- on the referendum on the
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1 issues as to whether this was administrative or :. nature, not legislative in nature, and that we do not

2 legislative action. And this board finds that the 2 place the initiative on the ballot.

3 actions of the Powell city council was administrative 3 MR. STEVENS: Second it.
4 in nature and, therefore, the referendum should not 4 MR. CUCKLER: Okay. Thank you. It's been
5 be allowed on the ballot. 5 moved and seconded. Regarding the motion as to the

6 MR. CUCKLER: Is there a second? 6 initiative, you got that tnotion. All in favor of

7 MR. STEVENS: I'11 second it. 7 accepting the motion as stated by Mr. Helvey say aye.

8 MR. CUCKLER: It's been moved and 8 MR. STEVENS: Aye.

9 seconded. Any discussion on that? Okay. All in 9 MR. BURNWORTH: Aye.

7.o favor of accepting the motion for the board by 10 MR. CUCKLER: Aye.

ii Mr. Helvey say aye. 11 MR. HELVEY: Aye.
12 MR. HELVEY: Aye. 12 MR. CUCKLER: Okay.
13 MR. STEVENS: Aye. 13 MR. HELVEY: Now, I want to throw in mine

14 MR. BURNWORTH: Aye. 14 about the letter, and then I assume there will be

3.5 MR. CUCKLER: Aye. 15 another xnotion on the overall format.

16 MR. HELVEY: Do you want me to do the 16 MR. CUCKLER: Correct.
17 other one, or do you want to do it? 17 MR. HELVEY: I move that the protest
is MR. BURNWORTH: Let's have a bit of z.a regarding the specific precinct is not well taken,

:.g discussion that might be appropriate. ig and that it is not a basis for rejecting the
20 On the initiatives, how does the 20 initiative and referendum petition. With that said,

21 government -- its governing body determine whether an 21 merely using the letter without Powell in front of it
22 initiative is appropriate? Do they distinguish 22 is sufficient to guide us as to what precinct.

23 between administrative and legislative in nature? If 23 MR. CUCKLER: Chris, do you have some

24 the people petition the government to do something, 24 thoughts on that?
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1. they are asking for legislative results. I MR. BETTS: I appreciate what Mr. Helvey
2 MR. CUCKLER: Right. I think in this 2 is doing, but at this point, the board made a motion

3 case, we heard the arguments that the law is fairly 3 as to the resolution and as to the initiative in
4 clear, that an initiative cannot be done on an 4 terms of accepting the protest, and denying placement

s administrative platter. I think further on this, my 5 on the ballot.
6 thought is that this initiative, the way it's written 6 I just don't want there to be any
7 and presented is merely a backdoor way of a 7 confusion in terms of what ends up in the record in

8 referendurza. That's my thought process on this 8 terms of the actual motion. So if you want to

9 initiative. But case law that has been presented to 9 address the specific issues --
io us in the briefs that we've read over the past few 10 MR. CUCKLER: Mr. Helvey's concern is that
a.i days indicates when it comes to the 11 since evezybody is in the business of kicking the can

12 administrative/legislative distinction, we should 12 to us, no one wants to make the hard decisions that

13 look at the referendum and initiative, it's the same 13 the Supreme Court could easily kick it back to us to
2.4 test. 14 determine --

15 MR. BURNWORTH: So after all that, I'rn i.s MR. HELVEY: If we don't take a position
is probably not going to split my vote, but I had to 3.s on the format and the speciPcs of the petition, and
a? make Ed work. 17 they rule that it is legislative, I don't want to be

1s MR. CUCKLER: Well, thanks for making Ed 18 back here two weeks from now or up on the cusp of the
19 work. 19 ballots going out that we then have to react and then

20 MR. BURNWORTH: You want to read it? 20 they have to react again.
21 MR. HELVEY: I'll do this one. 21 MR. BETTS: Understood, understood. I'm

22 Mr. Ch.airman, I move that the board accept 22 just saying maybe we narrow it to the issues -- I

23 the protest on the initiative in that the actions of 23 think you were getting -- one of the issues is the
24 the Powell city council were administrative in 24 format. The other one is the word ward and precinct,
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a, but address those issues narrowly rather than, you i the discussion on the floor. We can vote it down.
2 know, I don't tllink there has to be a re-denial of 2 MR. BURNWORTH: Well, I wanted to find out
3 placing it on the ballot. I think you're wise to 3 why we wanted to go on record as to discovering --
4 address those issues. 4 MR. CUCKLER: So if we vote yes --

s MR. HELVEY: How would I do that? 5 MR. BURNWORTH: I say that because
6 MR. BETTS: What you probably would want 6 Secretary of State's form, if you look at it, doesn't

7 to do is address it as a motion for what the board's 7 even have a column for precincts and wards. And so

8 finding is as to it, the board's finding. s you can't --
9 MR. CUCKLER: Motion of findings. s MR. STEVENS: That's not my hangup. My

10 MR. HELVEY: Okay. I will move that the lo hangup is the description.

13. board finds that putting the letter precinct in the sA MR. BURNWORTH: Descriptive page. I'll
12 precinct slot on the petition is sufficient. 12 ask them. Of the descriptive page of the forms for
13 MR. STEVENS: So we're not making a motion 13 petitioner initiatives and so on, the Secretary of

3.4 on the sufficiency of the petitions? 14 State provides, I think, an example, but it could be
is MR. HELVEY: In that putting the letter :.s a requirement. I think it's I, maybe, the title and

3.6 designation for the precinct is sufficient. 16 date and all that stuff. Can a petitioner bring to
3.7 MR. BURNWORTH: I second, Ed. 3.7 us that information in juxtaposition, in a different

is MR. CUCKLER: Sufficient to comply with 18 order and it's still acceptable? Does it have to
a.g city charter? i9 follow the Secretary of State's form?

20 MR. HELVEY: Right. 20 MR. BETTS: I think the Secretary of

21 MR. CUCKLER: That is your motion, Ed? 21 State's forni is a good recommendation. I'm not
22 MR. HELVEY: Yes. 22 aware, as I mentioned earlier, that you have to

23 MR. CUCKLER: Any question as to what that 23 follow that form. There are requirements that needs

24 is? All in favor of adopting the motion findings, 24 to be on the petition, yes.
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1 say aye. i MR. BURNWORTH: All riglat.
2 MR. STEVENS: Aye. 2 MR. BETTS: But as far as that particular

3 MR. BURNWORTH: Aye. 3 form is concerned, I'm not sure that it's necessarily
4 MR. HELVEY: Aye. 4 required, but would be highly recommended to use the

s MR. CUCKLER: Opposed? Nay. s Secretary of State's form.
6 Next motion. Anything else? 6 MR. BURNWORTH: So I'm not sure we should

7 MR. HELVEY: For discussion purposes, do 7 be in a position to require it if it`s not required.

s you want me to make a motion? & MR. CUCKLER: Just like we voted on the
9 MR. CUCKLER: That would be great. 9 fmdings that A versus Powell A is sufficient, we're

1.0 MR. HELVEY: I move that the board has io voting as to the findings by this board, what is our

13. found that the format of the petition does not comply ii thinking and beliefs as to the prescribed format

12 with the Powell city chatter and ttie prescribed forms 12 before us.
13 of the Secretary of State. 13 MR. BURNWORTH: Can we narrow the motion

14 MR. CUCKLER: Is there a second on that? 14 to be to this case, to the City of Powell?
is MR. STEVENS: I'll second. 15 MR. HELVEY: Right. And it's an issue

16 MR. BURNWORTH: For point of discussion, 16 because the protestors and the petitioners have made

17 though, why do we want to have that as a matter of 17 it an issue, something that we discussed. And so my
18 record? ia thinking is the more clarity we can put on the record

19 MR. CUCKLER: Because I got a problem with :L9 as to how we came to this decision to not allow this
20 the format. 20 on the ballot, the better that the Supreme Court will

21 MR. HELVEY: And he can't make the motion 21 make a ruling on what we did here.
22 because he's the chair. 22 MR. BURNWORTH: So if we could reread tEie
23 MR. BURNWORTH: Well -- 23 motion, when you're ready, and then we can narrow it

24 MR. HELVEY: I did it as a courtesy to get 24 to the case before us today. The reason is, there
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1 may be other cases in the future. ^ CERTIFICATE

2 MR. CUCKLER: Jackie, can you read back 2
state of Ohio ss.

3 the motion.
3 County of Franklin:

4 (Thereupon, the motion was read out loud.) 4 I
. Jackie olexa White, Notary Public i.n

5 MR. CUCKLER: Moved by Ed, seconded by
5 and for the State of Ohio, duly commisaioned and

6 Shawn. So you're going to vote yes if you agree that 6 qualified, certify that
the Board of Elections

7 it wasn't in congrLlence wlth what the fornl should
be. 7 Protest Hearing was taken down by me in stenatypy,

8 You 're going to vote no if you think ifs cool, no 8 afterwards transcribed upon a computer; that the

9 problem. 9
foregoing is a true and correct transcript of the

10 Okay. So all in favor of the motion,
say 10 testimony and statemente given, taken at the time and

11 aye.
11 place in the foregoing caption specified.

12 MR. BURNWORTH: Aye. 12 I certify that I am not a relative,

13 MR. STEVENS: Aye.
13 employee, or attorney of any of the parties hereto,

14 MR. CUCKLER: Aye. 14 or of any attorney or counsel employed by the

15 Allright. Opposed? 15 parties, or financially interested in the action.

16 MR. HELVEY:
Nay. 16 IN WITNESS WHEREOF. I have eet my hand and

17 MR. CUCKLER: All right. Anything else? 17 affixed my seal of office at Columbus, Ohio, on this

1a MR. BETTS: Just as a point of summary for la 29th day of August, 2014.

1g the record, at this point, as to both the initiative 19
JACXTE OLEXA 4d77IT , Notary P ac

2o and the referendum, this board has agreed to accept 20 in and for the State of Ohio
and RPR-CM.

2^. the protest and deny placing both the initiative and 21
My Commission Expires January 2:., 2019.

22 the referendum on the ballot. 22
23 MR. CUCKLER: That is correct. 23
24 MR. HELVEY: That is correct. 24

Page 194

I MR. CUCKLER: Is that your understanding,
2 Bruce?
3 MR. BURNWORTH: Yes.
4 MR. CUCKLER: Shawn?
5 MR. STEVENS: Yes.
6 MR. CUCKLER: Okay. Thank you very much
7 for all coming here. We're going to recess for five
a minutes, then we have two adrninistrative things we
9 have to do.

10 MR. STEVENS: Thank you, everybody.
11 MR. CUCKLER: Thank you everybody.
12 Appreciate all your argtunents. Thank you very much.
13 - - -

14 BOARD OF ELECTION HEARING CONCLUDED AT 1:20 P.M.

15 ---

i6
17

18

19

20

21

22

23

24
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State of Ohio
SS:

County of Franklin:

I, Jackie Olexa White, Notary Public in

and for the State of Ohio, duly commissioned and

quali.fied, certify that the Board of Elections

Protest Hearing was taken down by me in stenotypy,

afterwards transcribed upon a computer; that the

foregoing is a true and correct transcript of the

testimony and statements given, taken at the time and

place in the foregoing caption specified.

I certify that I am not a relative,

employee, or attorney of any of the parties hereto,

or of any attorney or counsel employed by the

parties, or financially ,:iritex-esf.ed irt Lhe action.

IN WITNESS WHEREOF, I have set my hand and

affixed my seal of office at Columbus, Ohio, on this

29th day of August 2014. ^

J^;CKI OLEXA WHITE, Notary Public

n and for the State of Ohio

"d RPR-Cl^.

My Commission Expires January 21, 2019.
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BEFORE THE BOARD OF ELECTIONS
DELAWARE COUNTY, OHJO

IN RE: REIa'ERENDIJM AND
MTIATiVE PETITIONS . Hea.ring Recluested on or before August 4, 2014
CONCERNING CITY OF
POWELL ORDINANCE 2014-10
ADOPTED fUNE 17, 2014

NOTICE OF PROTEST

^ ...:.3

Pursuant to Section 3501.39 of the Ohio Revised Code, The Center at Powell Crossing,

LLC and Donald R. Kerzney, Jr. (collectively, the "Protesting Party") gives notice of protest to

the Delaware County Board of Elections concertiin.g the referendum and initiative petrt:iozs

(collectively, the `Tetitions") transmitted to the Delaware County Board of El,ecdons on July 2S

and July 28, 2014 from the City of Powell. The Protesmng Party specificai.iy requests that the

Board of Elections follow the City of Powell's Charter and Ohio law which require the Board to

reject the facially invalid Petitions. The Protesting Party also requeM a hearing on this protest

before the fia,ll Board of Elections, as required by R.C. § 3501,39, at the earliest opportorlity, but

no later than August 4, 2014. A Memoranclum in Support of this protest is attached.

^

t'1.t
:.^

Respec submitted,

Bz^ce L. Tngram { c^ O] 800$}C-A-̂
Joseph R Miller (Ohio Bar # 0068463)
Christopher L. Ingram (Ohio Bar # 0086325)
Vorys, Sater, Seymour and Pease LLP
52 E. Gay Street, P.O. Box 1008
Columbus, OH 43216-1008
Telephone: (614) 464-6400
Facsimile: (614) 464-63 S 0
Email: b h^aIIf voI S.COZCI.

irmiller@var^coin
c1' vor s.com

Courrselfor the Protesting Party
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MEMORAN]]ii7M IN SUPP'aRT

1. INTB[3DUC'TIUN

This matter concerns an illegal attempt to reverse an administrative decision made by

Powell City Council on June 17, 2014 regarding the redevelopment of the City's Downtown

Business District. Facing cet-tain defeat in any court of an appeal of that adnxiriistrative decision,

Petitioners' now seek to block the redevelopment effort by submitting three petitions all seeking

the same outcome - reversal of Council's June 17, 2014 adininistrative decision mexnorializzed in

Ordinance 2014-10. As set forth below, Petitioners' effort is facially invalid and contrary to law.

The Center at Powell Crossing, LLC ("powell Crossing°'} seeks to redevelop

approximately $.3 acres of land located at 147 West Olentangy Street in the City of Powell's

Downtown Business District (the "Property"). Consistent with the Property's current zoning,

Powell Crossing will construct a new mixed-use development with 14,000 sq. ft. of xetail space

and sixty-four (64) residential units, all while preserving an old house for commercial use (the

"Project"). Powell Crossing worked with local officials to ensure the Project realizes the

maximuin potential for this property consistent with its zoning and the City's Comprehensive

Plan. Both the City's Planning and Zoning Commission and City Councii approved the Pro,jeat's

final development plan pursuant to the Property's existing zoning classification. City Council

approved the Project's foaal developznent plan on June 17, 2014 in Ordinance 2014-10.

Council's decision was subject to appeal to the Delaware County Couit of Conumon Pleas under

R.C. § 2506.04. But, upon infortnation and belief, no appeal of the decision has been filed.

As herein referred, "Petitionerx" include the "Committee for Referendum of Powell City Ordinance 2014-10"; the
"Corninittee for initiative for proposed Ordinance for Repeal Powell City Ordinance 2014-10"; and the
"Committee for Initiative for Powell Comprehensive Plan Marter Amendment" Upon infonnation and belielj all
three Committees consist of three common anembers: Btian Ebersole, Thomas 3. CXappensack, and Sharon

Valvona.
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Instead, Petitioners now improperly seek to appeal City Council's administrative decision

through this foi-um, Petitioners have filed three petitions that each single out Council's June 17,

2014 adininistrative decision for inc]usion on this year's general electiota bal.lot, inchtding a[n]:

(1) Referendum Petition for City Ordinance 2014-10, (the "RefeiendurW"),

(2) Initiative Petition to repeal City Ordinance 2014-10, (the "Repeal
Initiative"); and

(3) Initiative Petition to amend Powell's Charter to effectively repeal
Ordinance 2014-10 and spot zone the Property, (the "Charter

Initiative°').

As a matter of law and fact, the Delaware Corrnty Board of Elections cannot accept any of the

Petitions. First, Petitioners failed to submit sufficient valid signatures for any of the Petitions.

Second, the Petitions are an illegal attempt to circumvent the established process for appeals of

administrative decisions under R.C. 2506. Finally, the Petitions themselves are faciaIly

misleading, incomplete, and illegal.

Accordi.ngly, Powell Crossing and Donald R. Kenney, Jr.2 tvspectfiilly request that the

invalid Petitions be rejected.

U. FACTUAL$ACKGROC1ND

A. The Property at Issue.

The property singled out in Petitioners' Petitions is an 8.3 acre tract of land located south

of West Olentangy Street between Sawmill Parkway and Liberty Street that is owned by Powell

Crossing. Cuirently, the Property is largely undeveloped other than an existing structure that

serves as a corribined dwelling and small, local business.

2 Adr. Kenney is a registeied eiector of the City of Powe(l.

2
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B. Powell Crossing's Proposed Development Project.

Located witbin the City's Dovsmtown Business District, a planned district, the Property is

expressly pexxnitted to be used for retail and multi-family dweilings under the Povveli Zoning

Code (PZC"). PZC §§ 1143.08, 1143.16.2(b). The Downtown Business District was created to

promote "mixed use pursuits ... adaptive reuse of older coznmezcial and office structures, and

those constructed otiginally as residences ... [throughl a fine-grained intermixture of small-

scale residential, office, and retail uses..." PZC § 1143.16.2(b) (emphasis added). Powell

Crossing's Project was designed specifically to realize this vision.

Specifically, the Project will transform a largely undeveloped property into a mixed use

development that intetmixes approximately 14,000 sq. 1L of retail space with sixty-four (64)

multi-family dwellixrg units and preserves the historic Dr. Campbell House by ;reusing it for

office and retail. The Project also adds several public amenities, incl-uding a park-like green

square along the Property's frontage, improved streetscapes, and additional bike paths:

3
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C. The Administrative Approval of Powell Crossing's Development Project.

The City of Powell's Planning and Zoning Cozrn-dssion applied the PZC to the Project's

Final Development plan and unanimously r`ecommended its apprnval. Pursuant to PZC

§ 1143.11, the Planning and Zoning Conunission's rscommendati on approving the Final

Developtnent Plan was submitted to Powell°s City Cauncil for review.

City Council approved the Final Development Plan on June 17, 2014 pursuant to the

Ptrope.rty's exxisting zoning in a planned cliatiict. City Council's final decision was memorialized

as (hxli.nsn.ce 2014-10.

D. The fnvalid Petitions.

Foregohtg an adrninistrative appeal of City Council's final decision, Petitioners have

devised a misguided three-pronged petition plan to revexse Council's decision. On July 17,

2014, Petitioners submitted thei.r Petitions to Ms. Sue D. Ross, Clerk of Council for the City of

Powell. As set forth below, each Petition was Yequired to be supported by 238 valid signatms.

1*Tota]aly, each Petition was sponsoivd by a committee of the sune three individuals, circulated by

the same circulators, and pm'portedly signed by nearly identical lists of people. Not surprisingly,

and as sumrnarized in the chait below, common defects and failures recur throughout the part-

petitions,3 rendering all three Petitions invalid:

3 A true and accurate copy of the petition review conducted by the undersigned is attached as Exiiibit 1. An
exernplar of each Petition's part-petition is attached as follows: Referendum Part-Petition as Exhibit 2, Repeal
Tnitiative Part-Petition as Exhibit 3, and Charter Initiative Part-i'etition as Exhibit 4.

4
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Sumniary f Powell Petitio ns'itio ns' Sti o rtfa I I

Valid Signatures Required fnr Oallat. 238

Petition Potentially Valid Invalid ShorM

Referendum Petition

[to repeal Ord. 2014-3.0] 143 270 95

initiath►e Petition

Ito repeal ©rd. 2[314-10] 143 268 95

inttiative Petition [to amend Powell's

CharCer to repeal Ord. 2014-10] 146 263 92

Moreover, despite the City Charker's requirement that each referendum petition. "shall

contain the nutnber, a futi and correct copy of the title and date of passage of the (subject]

ordinance...," Charter § 6.05 (emphasis added),4 not one of the Referendum Petition's part-

petitions contains the title and date of passage of Ordinance 2014-10. See, e.g., Ex.2,

Referendum Part-Petition (omitting the actual title of Ordinance 2014-10).

Likewise, the City Charter also requires that "each of any initiative petition shall contain

a fuIl and correct copy of the title and tegt of the proposed oiTlinance or other measure." Ex. 5,

Chaiter § 6.05 (emphasis added). Yet, every one of the Repeal Initiative Petition's part»petitions

fails to contain the actual title or text of the proposed ordinance. See, e.g., Ex. 3, Repeal

Tizutiative Petition Part-Petition (stating only that the Repeal Tnitiative concerned a"praposed

Ordinance" without stating either the proposal's title or text). The defect is again repeated in the

Clmier InitWtive, vvhex-ein. not one of its part-petitio.ns contain the title or text of the proposed

measure. See e.g. Ex. 4, Charter l.nitiative Part-Petition (disclosing only that an "amendment to

the City Charter of Powell, Ohio" was sought without stating either its title or text).

'A true and acctrn-ate copy of Article'VI af.Poweli's City Charter is attached as Exbibit 5.

5
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Additionally, both the Repeal Initiative Petition and Charter Initiative mislead the City's

electorate as they puiport to be new legislative measures when instead they are attempts to

referendum an adtninistrative decision Petitioners chose not to appeal.

Finally, the Charter Initiative is a futile and illegal attempt to spot zone one landowner's

pi^operty and to depzyve that landowner of its vested right to the Property's zoning.

As a result of these defects and flaws, the Protesting Party requests that the Refeirmdum

Petition submitted to the Delaware County Board of Elections on July 25, 2014 and that the

Repeal lnitiative and Charter Initiative submitted on July 28, 2014 be rejected.

M. LAw & ARGi:mEAET

A. Standard of Review - Strict Compliance with Election Laws Required Unless
Expressly Stated C}therwise.

In its review of the Petitions, the Delarvare County Board of Elections must require strict

compliance with the relevant election procedure unless that procedure expressly states that a

lower standard applies. Specifically, the Supreme Court of Ohio instructs that: "jtjhe settled

rule is that election laws are mandatory and require strict compliance and that substantial

compliance is acceptable only when an election provision expressly states that it is: ' State ex rel.

C'omrn. for the Referendum of Lorain Ot•a'irratice No. 77-01 v. Lorain Cty. Bd of Elections, 96

Ohio St.3d 308, 2002-Ohio-4194, 149 (emphasis added), citing State ex rel. Phfllips v. Lorain

C'ty. Bd. of Elections, 93 Ohio St.3d 535, 539, 757 N.E.2d 319 (2001). Thus, unless a

xequi.rement expx^ssly states that some lower standard is necessa.ry, the Board must require strict

comp.lia.oce with the mandate.

Additionally, because the Petitions are cast as both re£erenda and initiatives concexniIIg

the City of Powell, the City's prescribed Initiative and R.efeJ•endum rules and requirenn.ents

govern. The Ohio Constitution expressly vests each municipality with the a.uthoTity to regulate

6
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local initiatives and €eferenda. Ohio Constitution, Article 11, Secti.on 1(f) ("The initiative and

referendum powers are hereby reserved to the people of each municipality on all questions which

such iuunicipalities may now or hereafter be authorized by law to controi by legislative

action."D (emphasis added). The City of Powell's legislated initiative and referenda procedures

are set forth in A.rticle VI of its Charter. The Chailer establishes two things: (1) that the

Charter's enumeiate+d requirements and procedures are the default procedures, and (2) that Ohio

law must be followed where the Charter is silent. Ex. 5, Charter § 6.05 (°`Wheiv the Charter is

siient ... the laws of the State of Ohio shall be followed....").

Accordingly, unless a lower standard is expressly stated, the Petitions must strictly

comply with the requireements set forth in the City Chartier or with the requirements of Ohio law.

Because the Petitions fail to staictly comply with these requirements, the Petitions must be ruled

invalid.

B. On Their Face, the Petitions Faff To Satisfy the City Charter's Mandatory
Requirements.

The Petitions fail to satisfy the minimum standards to qualify for the ballot. Petitioners

failed to observe the City Cbarter's requirement that each signer of a petition state his or her

ward and precinct. Tliis aatl other defects cause the Petitions to fall far short of the mmmber of

valid signatuies required. The Petitions also fail to comply with the City Charter's title and date

and title and text requirements for referenda and inati.atives. Worse, the Repeal lnitiative and

Charter Initiatives caption and content are intentionally misleading and conceal that both are

referendums on Ordinan.ce 2014-10. AdditiottaLty, the Charter ln.itiative iiazproperly cambines an

Iniitxative and Referendum in the same petition. Any one of the foregoing defects warrant

invalidation; taken together, there can be no dispute that the Board must invalidate. the Petitions.

7
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1. The Petitions Fail to Satisfy the City Charter's Ward and Precinct
Requirement.

Among other defects, many of the part-petitions fail to comply with the City Charter's

absolute requirement that each elector specify the elector's ward and precinct. Ex. 5, Chaz•ter

§ 6.05.

The City of Powell's Charter could not be more clear: "Each signer of any [initiative or

referendum] petition.. . shall place on such a petition, after his name . . . his place of residence,

including street au.d number, and the ward and precinct." Id (emphasis added). Ward and

precinct requirements like the one in the City's Charter, have been challenged and expressly

upheld by the Ohio Supreme Court. Where "the law is clear that the waid and precinct, whether

written in by the signer himself or by someone else under his direction, must follow the signature

of the signer in a petition[J ... a signature not followed, amongst other requi.rements, by the

ward and precinct of the signer does not comply with [the ward and precinct requirementi, and,

therefore, cannot be held to be a valid and sufficient signature." State ex rel. Poor v. Addison,

132 Ohio St. 477, 481-82 (1937) (agreeing with rejectXon of proposed amendment to Columbus

City Chaiter on ward/precinct reciui.i•ement); see also State ex rel. Corrigan v. Perk, 19 Ohio St.

2d 1, 3(1969) ("We find no federai constitutional provision or principle which is offended [by a

ward/precinct requirernent].. ..");13liss v. Monagan, 9th Dist. No. 3080,1980 Ohio App. LEXYS

14051 (Lordux County Dec. 3, 1980) (rejecting a Constitutional challenge to a warcilprecinct

requirement).

The pau.•t-petitions at issue fail to provide any place for an elector to provide his or her

ward. See e.g., Ex. 4, Referendurn Part-1'artition. Nonetheless, more than one third of the

electors provided their correct ward and precinct. See Ex. 1, Petition Review. Nearly two-thirds

did not. Id. °°Aceordingly, those signatures of municipal residents which were filed ... without

8
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[the] ward and precinct designation, are invalid," State ex red., Corrigan v. Perk, 19 Ohio St.2d

at 4.

2. The Petitions Lack the Required Number of Signatures.

a. Each Petition Must Contain 238 Valid Signatures of Powell Electors.

As a matter of law, each petition must contain at least 238 valid signatures by electors of

the City of Powell. Pursuant to the Charter and the Ohio Constitution, the Board must rely upon

the total votes cast by the City of Powell's electors during the 2013 general election to detertnine

the amount of signatures that are necessary for each petition;

(1) The Referendum Petition's sigra.ature requirement is set forth in Charter
§ 6.04. TWs provision requiies every referenduzn petition to be "signed
by electors of the City, not less in nu.rnber than ten (10) percent of the
total votes cast at the last preceding general municipal elect.ipu, is filed
with the Clerk of Council ...." Ex. 5, Charter § 6.04 (emphasis added).

(2) The Repeal Initiati.ve's signature requirement is stated in Clater § 6.02.
Pursuazxt to this provision, an "initiative petition niust be si.gned by
electors of the City equal to ten (10) percent of the total number of votes
cast at the last preceding regular municipal election.'° Charter § 6.02
(emphasis added). The Charter does not define a"regular municipal
election." PTowever, the Revised Code iznputes that a "regular municipal
election" means "the election held on the fsrst Tuesday after the first
Monday inNovember in each odd-numbered year." RC. § 3501.01.

(3) The Charker Initiative's signaWue requirement is en.umerated in Article 18
of the Ohio Constitution. As required by the Constitution, Charter
amendments petitions must be "signed by ten per centum of the electors
of the municipality." Ohio Constitution, Article XVIIT, Section 9.
Further, "[t]he percentage of electors required to sign any petition
provided for herein shall be based upon the total vote cast at the last
preceding general municipal election." Ohio Constitution, Article
XVIII, Section 14 (emphasis added).

Thus, each of the Petitions is required to have signatures of an amount that reflects at least 10%

of the total number of votes cast in the City's 2013 general election. 2,379 total votes were cast

9
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in the 2013 Generai Electiort.5 Acco.rdingly, Petitioners were required to obtain 238 valid

signatures fiom electors in the municipal corporation of Powell for each of their three Petitions.

Petitioners failed to do so.

b. Each Petition Fails to Include the Required Number of Valid Signatures.

Pursuant to the City Charter's and Ohio law's petition requirements, the Petitions fail to

contain sufficient valid sigxaaatures.

The Petitions must satisfy the requirements set forth in Charter § 6.05 and R.C. §§ 731.31

and 3501.38. See spra See. TII.A. Acmrdingly, each part-petition and its contents must meet

the following requirements:

• Eaeh signer of a petition rnust be an elector of the City of Powell. Charter § 6.05.

• Each signer must place "a#1er Iais name, the da.te of signing, his place of residence,
including street and number, and the ward and precinct." Id

• The signature must match the signature on file with the board of elections. Each
signature which is found to be irregular must be rejected. R.C. §§ 731.31, 3501.011.

• Each signature must be in ink. RC. § 3501.38(B).

• Each signer must state the date of signing of the petition. R.C. § 3501.3$(C).

• Each signer's address must match the address appearing in the registration records at
the board of elections. R.C. § 3501.38(C).

. If a petition contains the signature of an elector two or more times, only the first
sigaature shall be counted. R.C. § 3501.38(D).

• A circulator must not sign his or her part petition. If done, the ciizulator's signature
is invalid. Mercer Dev. LP v. Mercer C;zty. Bd. ofE, lections, 3d Dist.lvIercer No. 10-
10-08, 2010-Ohio-4071, 14.

• A airculator must accurately state the number of valid signatu.res contained on the
part-petition. Ch.arter § 6.05; R.C. § 3501.38(E)(1). If the circulator states the part-
petition contains a fewer number of signatures than the actual number of signatures

According to tlse Board's results, total ballots cast in the 2013 General Elections were as follows: Powell A-- 232,
Powel.l. B - 233, Powell C - 326,1'owell D- 236, Powell B- 327,1'otiueil P- 253, Powell G - 234, Powell 13 -

167, Powell 1- 130, and PpweIi !- 241.
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on the partWpetition, the entire pait-petition is invalid. Rust v. Lucas Ct,y.13d o, fElec.

(2005), 108 Ohio St.3d 139, 141.

sff a circulator knawingty permits an unqualified person to sign a petition paper or
permits a person to virite a narae Qther than the person's own on a petition paper, that
petition paper is invalid. R.C. § 3501.38(F).

Applying the foregoing requireznents (and the City Charter's expl^ess requirements), a review of

the Petitions demonstrates that each falls well shoxl of the requisite 238 signatures. Ex. 1,

Petition Review (settiyng forth reason for disqualifying each signature). When the invalid

signatures are remmoved from the Petitions, the Referendum. Petition contains, at most, 143

potentially valid signatures; the Repeal Tnitiative Petition contains, at most, 143 po#entially valid

siguatures; and the Charter Initiative Petition contains, at most, 146 potentially valid signatures.

1'd. Thus, Petitioners failed to obtain the sufficient number of valid signatures.

Because the "number of valid signatures is found to be less than the total number

required" for each of the Petitions, the Board must invalidate a11 three. Ex. 5, Charter § 6.05.

3. Every Part-Petition Fails to Notify Electors of the Requisite Title and
Date or Title and Text as Required for Referenda and Initiatives By the
City's Charter.

The City's Charter also expressly requires all initiative and referenduna petitions to

identify the specific measure or ordinance that is the subject of the petition with specified

particularity. Despite being cautioned in writing to consult the City's Chmier requirements pxior

to circulation of the Petitions, Petitioneis failed to adhere to the City Chaxter's sti7ct

requirernents. See email from Clerk of Council to Petitioners dated July 10, 2014, a true and

accurate copy is attached as Exhibit G.

Regarding Referendum Petitions, the Charter expressly requires that "any referendwn

petition shall contain the number, a full and correct copy of the title and date of passage of the

[subject] ordinance. ..." Ex. 5, Chaiter § 6.05. Importantly, strict compliance is required, State
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ex rel. Comm. for the Referendum of Lorain Ordinance Itro. 77-01 v. Lorain Cty. Bd of

Elecii'ons, 96 Ohio St.3d 308, 2002-Ohio-4194,149. As the Supreme Court has found, "[mjore

so than the text, the title immediately alerts signers to the nature of [the measure]." State ex

rel. Esch v. Lake Cnty. 13d of Elections, 61 Ohio St.3d 595, 597 (1991) (rejecting initiative

petitions that lacked the relevant title) (emphasis added).

Yet, nowhere on the face of any of the Referendum part-petitions does the title of the

subject ordina.nce appear. See e.g. Ex. 2, Referendum Part-Petid,on (omitting the fWl and carrect

title of Ordinance 2014-10 which shonld have read: "AN ORDINANCE APPROVING A

FINAL DEVELOPMENT PLAN FOR THE CENTER AT POWELL CROSSING LLC, A

DEVELOPMENT OF 14,000 SQ. FT. OF RETAUL IN TWO BUILDINGS, PRESERVING

THE OLD HOUSE FOR COMMERCIAL USE, AND DEVELOPMENT OF 64

RESIDENTIAL UNITS ON 8.3 ACRES, LOCATED AT 147 W. OLENTANGY STREET"

(emphasis in ariginal.)).

Likewise, the City Charter also requires that each part "of any initiative petition shaB

contain a fiull and correct copy of the title and te^t of the proposed ordinance or other measure."

Ex. 5, Charter § 6.05. Efforts made to dismiss or overlook a verbatim title and text requirement

in R.C. § 731.31 as overly technical, have been repeatedly rejected by the Supreme Court of

Ohio. See e.g., State ex PeI. Esch v. Lake Cnty. Bd of Elections, 61 Ohio St.3d at 597 (citing

cases); Stafe ex rel. Becker v. City of Eastlake, 93 Ohio St. 3d 502, 507 (2001) ("Omitting the

title of a proposed measure is a`fatal defect because it interferes with the petition's ability to

fairly and substantially present the issue and might mislead electors."') (citations omitted); State

ex r°el. Burech v. Belmont Cnty. Bd. of Elections, 19 Ohio St.3d 154, 155 (19$5) (holding that

title and text requirement must be strictly enforced).
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In ,State ex rel. Esch, the Board of Elections argued that "the lack of a title is a technical

defect and that strict compliance with this R.C. § 731.31 requirement is not necessaly." 1'd. The

Supreme Court disagreed. The Court explained that strict compliance is required and that it is

ecToneous to hold a petition to a lesser standaa Id at 597-598.

Nor can the Petitionna here be held to some lesxer standard. In both the Repeal Initiative

and the Charter Initiative, neither the full and correct title, nor the text of the Ordinances appear

on the face of any of the part petitions. The Xn.i.tiative part-petitions each merely refer to a

"proposed Ordinance" rather than providing electors with the title that conveys the immediate

nature of what the `pioposed Ordinance" seeks to legistate oT the actual text itself. Similarly, the

Ch.aatex Initiative's part-petitions vaguely reference an "amendment to the City Charter of

Powell, ONo," rather than including the Initiative's title and text.

While Petitioners may argue they substantially complied with the Referendum's title and

date and lnitiatives' title and text requirements, the City Charter does not permit substantial

compliance. Wotse, there is no evidence that any of the purported exhibits mentioned in any of

the Petitions' part-petitions were actually circulated with each part-petitxon. Not one circulator's

statement covers any of the pmported exhibits that follow bis or her statement. Rather, each

circulator only swore of the content preceding their statement. See e.g., Ex. 4, Chaiter Initiative

Part-Petition.

Accordingly because the Petitions all fail to strictly comply with the title and date and

title and text reciuirem.ents from the City's Chaiter, the Petitions are invalid on their face.
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4. Tite Repeal Initiative and Charter Initiative Are Invalid Because of their
Misleading Captions and Content.

a. Both Purported Initiatives Are RefeYend'a on City Counci!'s June 17, 2014
Administrative Decision Cancerning the Property, But Neither Is
Captioned as a Referendum

Contrary to the Repeal Initiative and Charter Initiative's captioning as "Initiative

Petition[s]," both initiatives are referenda on O:edinance 2014-10. As a result of this ezror, the

electorate was misled and both initiatives fail to follow the City Charter's distinet referendum

procedures.

As a matter of law, ieferenda initiatives and their concomitant procedures and timing

cannot be circmnvented by merely labeling a referendum an initiative - as Petitioneis have done

here. State ex rel. Cody v. Staht, 8th Dist. No. 83 037, 2003-Ohio-6180, 115 (explaining that an

initiative petition is invalid if the petition is a referendum). In Stahl, the Eighth District Court of

Appeals dete;rmined that vvhere a petition is captioned as an "lnikiative Petition," but "seeks

repeal of an ordinance," the petition is a referendum petition. Xd. Failure to properly caption

such a petition as a"Referenclum Petition" thus, "fails properly and immediately to alert signers

as to its full nature." .Ici<

Here, within Petitioners captioned the Repeal Initiative as an "Initiative Petition" on the

face of each parE-petition and merely state that the Initiative is for a°`proposed Ordhance "

Perhaps most misleading of all, the face of each of the Repeal Initiative's part-petitions mentions

Ordinanae 2014-10, but fails to disclose that the entiuv point of the Initiative is to repeal that

Ordinance. See e.g., Ex. 3, Repeal Initiative Patt Petition. ("A.ttached ... is a fui1 and cQrrect

copy of ... Ordinance 2014-10, which is referenced in the proposed Ordinance...."

(emphasis added)). 1.f anything, this reference insinuates that the proposed Ordinance expands

upon or opei•ates in tandem with Ordinance 2014-10 - not that the sole effect is to repeal that
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Ordinance. Not until one is afforded the oppornmity to a.clually read the Initiative's proposed

title and text is there any hint that the initiati.ve is acttWlly a refer-endtun on Ordinance 2014-10,

Such gamesmanshi,p fails to "properly and immediately to alert [petition] signers as to [the

petition's] fiull nature." State ex rel. Cody v. Stahl, 2003-Ohio-5180 at ¶ 15. Such anisleading

petitions are invali.rl.

'1he Claarter Initiative suffers the same fatal flaw. It too is captioned as an "Initiative

Petitior::" and merely claims on the face of each part-petition that "[a)ttached ... is City of

Powell, Ohio Ordinance 2014-10, which is referenced itn the proposed charter

amendment. ..." See e.g. Ex. 4, Chaiter Irri.#a.ative Part-Petition. Only after reading the text of

the purported "Initiative" is it revealed that it operates as a repeal of Ordinance 2014-10:

WHEREAS, on June 17, 2014, City Council of the City of Powell, Ohio
passed Ordinance 20I4-10 approving a Final Development Plan for the
Center at Powell Crossing LLC, a development of 14,000 Sq. Ft. of retail
in two buildings, preserving the Old House for con-nnercial use, and
development of 64 apattm.en.t residential units on 8.3 acres, located at 147
W Olentangy Street;

MfHEREAS, the people of the City of Powell, OWo have determined that
the approval of the Final Development Plan pursuant to City of Powell,
Ohio Ordinance 2014-10 is not in the best interests of the people of the
City of Powell, Ohio.

Article 4, Section 20: All Ordinances of the City ofPoweli must cornply
with the Final Comprehextsive Plan legislatively adopted pursuant to
Section 18 of this Article IV.

A.rti.cle 4, Sectioa. 21: The Final Comprehensive Plan legislatively
adopted put-suant to Section 18 of this Afi.rticle IV shall not be compatible
with Ordinance 2014-10 and/oY• the Final Development Plan for the
Center at Powell Crossing LLC, a development of 14,000 sq. ft. of retail
in two buildings, preseiving the old house for commercial use, and
development of 64 apartment l^esidential units on 8.3 acres, located at 147
W. O lentan gy Street.
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Uncodified: No p ►", public or private, shall take any actions,
including but not limited 'to consttactlon activity, in reliance upon
Ortlinarsce 2014-10 and the Final Development Plan for the Center at
Powell Crossing LLC, a development of 14,000 sq, ft. of retail in two
buildings, preserving the old house for commerciat use, and development
of 64 apartment residential units on 8.3 acres, located at 147 W,
Olentangy Street. The subject property for the Otdinance 2014-10 Final
Development Plan shall remain econorn.ically viable for other uses,
including residen.tial and non-residential uses, notwithstanding this
araaendment to the City Charter of Powell, Ohio.

Id. In sum, the Charter Izti.tiative singles out Ordinance 2014-10 to rerder it dead letter. Under

the proposed Charter Initiative, Powell Crossing is expressly prohibited from taking further

action to effectuate its property rights memorialized in Ordinance 2014-10 now and would never

be able to finish the Final. Development Plan in the future despite its prior administrative

approval. Thus, the Charter Initiative is invalid for the same reason the Repeal lnitiative is

invalid - both are a referendum disguised as an initiative.

The Charter Initiative is even more misleading for the additional m.ason that even if its

title were included on the face of each part-pefiition, the title is misleading and incoznplete. R.C.

§ 731.36. 'T}te Chaiter Initiative's title utterly fails to acknowledge or in any way mention that it

is tepealing Otdinance 2014-10 or otherwise subjecting that Ch-ciinance to a referendum.r' Nor

does the title accurately state that Ordinance 2014-10 is declared "incompatible" to some non-

existent, future compiehensive plan. Such omissions are patently misleading and should

irlvalidate the Charter Initiative Petition on their o'n accord.

Instead, the fall, title of the Charier Initiative only discioaes that it is: "AN AMEnD1V.G.^',NT TO THE CiTY
CHARTER OF PO'WEL,i-, OHIO ESTABLISIiIl11G A DUTY FOR THE CITY COUNCII, OF POWELL,
OHIO TO SUBSTITUTE THE COMPREHENSIVE PLAN OF THE VILLAGE OF POWELL OF
llECEMHER 1995 WITH A NEW COMYR,EHENSIVE PLAN FOR ZONING AND DEVELOPMENT IN
THE C1TY OF POWF.LL, OHIO." Ex. 4, Charier Initiative Parl-l'etitiob (emphasis in original.}.
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b. The Charter Initxative Petition Is Also Invalid Because It Combines an
Initiative and Referendum In the Same Petition Contrary to the City
Charter's Petition Procedures.

The Cha.rter Initiative Petition is also invalid on its face for the additional reason that it

improperly combines both an initiative to arnend the City's Charter and a referendum into a

single petition. However, the City's Chai-ter does not perinit this incompatible effoi-t. See Ex. 5,

Charter § § 6,01, et seq.

There is simply no provision that pe;tmits the combination of a referendum and initiative

anto a common initiative under Powell's City Charter. Combined multi-subject initiative and

referendum petitions that are not permitted by a municipality's charter are invalid. State ex rel.

Cody v. Stahl, 8th Dist. No, 83037, 2003-Ohio-6180, ¶ 8(discussing Law Director's conclusion

that the petition improperly joined an initiata.ve petition with a referendum petition under the

City's Charter). Indeed, the City of Powell's initiative and referendum procedures are mutually

excl-usive and subject to differing procedures. Compare Ex, 5, Chartear § 6.02 with Charter

§ 6.04. Moreover, no provision within the Charter pezanits the consolidation or combination of

an initiative and referendum or addresses hflw the dzffering procedures for each sbould be

reconciied. Strict compliance with the Charter's provisions is required. State ex rei. Comm. for

the Referendum of Lorain Ordinance Na. 77-01 Y. Lorain Cty. Bd. of Elections, 96 Ohio St.3d

308, 2002-Ohio-4194, 149. Accordingly, the Charter Initiative is procedurally invalid.

C. Ordinance 2014-10 Cannot Be Subject To Referenda Because It Was An
Administrative Act.

Ordinance 2014-10 cannot be subject to the Petitions' refexer:durrf because City Council's

approval of the Powell Crossing's Final Development Plan was an administrative act. Because

the Petitions are an illegal referendum on an acirninistrative action, the Board of Elections must

invalidate the Petitions.

17
J. E. Resp.000620



1. The Board Cannot Validate Petitions Seeking a Referendum of City
Council's Administrative Acts.

A Board of Elecfions is not only authorized to determine whether a referendurn is invalid

because it improperly seeks to impose arefezendum on an adzninistra.tive action, it is the legal

duty of this Board to do so. State ex rel. City of Upper Arlington v. Franklin Ct,Y. Bd of

Elections, 119 Ohio St3d 478, 484 (2008) (holding that a board of elections abused its discretion

by failing to invalidate a referendum on an administrative act). Based on well-settled law, there

can be no dispute that Ordinance 2014-10 was an administrative act and therefore, cannot be the

subject of Fetitioners' three referendum Petitions,

Article II, Section l(f) of the Ohio Constitution provides that only municipalities'

legislative acts are subject to referendum, State ex rel. City of Upper Arltngton, 119 Ohio St.3d

at 481-82. "The test for determining whether the action of a legislative body is legislative or

adrni.nistrative is whether the action taken is one enacting a law, ordinance or regulation [which

is legislative], or executing or administering a law, ordinance or regulation already in existence

[which is administrative]." Id. quoting Donnelly v. Fairview Park, 13 Ohio St.2d 1 (1968),

paragraph two of the syllabus. Thus, legislative acts have general, prospective application,

prescribing what the law shall be in future cases arising under its provisions. Buckeye

Community Hope Faurtd Y. Czty of Cuyahoga Falls, 82 Ohio St.3d 539, 545 (1998). See also

Shaheerz v. Cuyahdga Falls City Council, 2010-Ohio-640 at123 (9th Dist. 2010) ("Legislative

[acts] are normally genenIizations conceiming a policy or state of affairs: they 'do not usually

concern the irnrnediate parties but are general facts which help the tribunal decide questions of

law, policy, and d'zscretion."'). Whereas actions which merely carry out a policy or apply an

existing law to a set of circumstances is an administrative action. See City of Upper Arlangtora,
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119 Ohio St.3d at 482; State ex ret. Obertin Cilizens for Responsible Development v. TaZar°ico,

106 Ohio St.3d 481, 486 (2005).

lmportantly, simply because a city council meanorializes an administrative decision as an

ordinance, does not somehow convert its administrative action into a legislative one. City of

Upper Arlington, 119 Ohio St.3d at 483; Buckeye Community, 82 Ohio St.3d at 544 ("the city's

position that the approval of the site plan was a legislative action because the council took action

via an ordinance (xather than by resolution or other means) is in eiror"). Thus, just because City

Council's approval of Powell 0-ossing's Final Development Plan was embodied in a City

Ordinance does not transfonxi Council's approval of the plan from an administrative act to some

general legislative enactment.

2. Ordinance 2014-I0 Was an Administrative Act By City Council and

Therefore Cannot Be Subject to Any Referendum.

Council's action approving Powell Crossing's Final Development Plan that was

consistent witln the Property's existing Downtown Business District zoning was an

administrative act. As set forth in its approval, Council merely administered existing laws,

including the Property's existing zoning. Indeed, Council's action did not change the zoning

classification of the Property nor did it alter the City's Zoning Code.

Ohio courts have consistently held that municipal zoning decisions remain adzninis#rat.ive

unless a property's zoning classification is amended or the zoning code is altered by the decision.

See State ex rel. Marsalek v Coarncil o,f'the City of,South Euclid, 111. Ohio St.3d 163, 165-66

(2006) (explaining that an action is legislative where it effects "a zoning change to the

propert[y]"); Talarico, 106 Ohio St.3d at 486 (holding an otdinazzce was an administrative act

because it did not "constitute an amendment of the zoning of the propeity'°), State ex rel.

Committee for Referendztrn of Ordinance No, 3844-02 v. Norris, 99 Ohio St.3d 336, 343 (2003)
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(holding an ordinance that adopted a final development plan in a planned commercial district

C"PCD") was an administrative act because it did not cause a "zoning change" to the pxopertyj;

Gross Builders Y. City of Tailrraadge, 2005-Ohio-4268, at 118 (9th Dist.) (holding city courtcil's

denial of a conditional zoning certificate was administrative because it did not alter "the zoning

classification for the property [or] the zoning code"); Superualu Holdings, Inc. v. Jacbon Center

Assoc., 2004-Ohio-4314, at 116 (12tis Dist. 2004) (holding a township's approval of an

amendment to a site plan was administrative because it "did not anionnt to a legislative rezoning

of the property").

"VV'h.eiv specific property is already zoned as a [planned development district ("PDD"})

area, approval of subsequent development as being in compliance with the e.dsting [PDDI

standards is an administrative act."' Norris, 99 Ohio St.3d at 342; Supervalu, 20{}4-Ohio-4314,

at 116; Speedway Super America, LLC v. Granville Vtllao Council, 2003-Ohi.o-6951, at 110

(5th Dist. 2003). See also More v. Bd of Twshp. Trustees of Batavia T-Hishp. (12th Dist. 2003),

2003-Ohio-1265, at ¶ 3(holding a modification to an existing development plan in a PUD was

an adnainistrative act); Lofino's, Inc. v. City of Beurvercreek, Ohio City Council, 2009-Ohio-4404

(2d Dist. 2009) (treating city council's approval of a major modification to a PUD - a 60,000

square foot expansion - as an adhninisttative act).

In Norris, property already zoned PCD was peimitted to be developed pursuant to a new

development plan. 99 Ohio St.3d at 342. The Supreme Court of Ohio found a city council's

adoption of the final development plans and final plats in a PCD was an administrative act. Id. at

342. The Court reasoned that the legislative act occurred when the zoning on the property

]n State ex reI Crossman Comrnunities of Ohio, Inc. v. Greene Cty. Bd of Elections, it was held that a city
comcil's resolution adoptiag a final development plan for a PUD constituted a legislative act. (1999), 87 Ohio
St3d 132, 136-37. That holding, however, was lawr reversed by the Supreme Court of C}t ►io in Norris. 99 Ohio

St.3d at 343-44.
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changed from residential to PCD. Id. at 342-43. The flrdinances passed by city council adopting

the development plans - as here - merely applied the preexisting PUD regulations to the

property and were therefore admirr,istrative. Id.

Lfkewise, in Buckeye Corrtmunity, the Supteme Court of Ohio found a city council's

approval of a site plan for an apartment complex on land that was already zoned for naultifami.ly

use was an administrative action. 82 Ohio St.3d at 545. The Court explained that - as here - the

oxtlinance passed by city council merely approved the planning corninission's application of

ex:isting zoning regulations to the plan submitted by the developer. Id. The Court concluded that

"[t]he passage by a city council of an ordinance approving a site plan for the development of

land, pursuant to exist:^ng and other applicable regulations, constitutes adminis#rative action and

is not subject to referendum proceedings." Id.

In Supervalu, the Twelfth District Court of Appeal also found a township's approval of a

major amendment to a site plan to construct a Wal-Matt store in a PDD was an administrative

act. 2004-Obio-43I 4, at11 G. The Court of A,ppeals reasoned that the property had al.ready been

zoned as a PDD and the site plan had already been approved. Id. at 115. As such, the

township's action - as here -- was admin.y.strative because "the township was not legislating, but

was regulating the `subsequent use or development of the property' within the already

established [PDD]," Id. at 116. ln other words, "[t]he township's decision to approve the

amendment did not amount to a legislative rezoning of the pruperty: " Id.

Finally, in Speedway, the Fifth District Court of Appeals found the village's deniai of a

developer's application for approval of development plan for aSpeeedway gas station in a PCD

was an administrative act, 2003-Ohzo-6951, at117. The Court of Appeals explained that the

enactment of the PCD to allow this use was a legislative act, but that approval of a specific
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developmerLt plan in the existing PCD was an administrative act. Id. at117. The court rejected

the village's argurnent that its decision was a legislative act because the developer submu.tted a

development plan in connection with its application that created use restictions and development

regulations that would apply to the proper#y. Id. at 113. The court explained tha.t the developer

was required to submit the development plan in connection with its application and that, contrary

to the village's suggestion, the development plan "was not an attempt to rezone the property."

Id at 1116-17. Thus, the village's denial of the development plan was an admini.strative act. Xd.

at ¶ 17. See also King v. Village of f CMnville,1997 Ohio App. LMS 4941, at *7w8 (holding the

vi.llage's approval of development plans in a PCD was an administrative act).

In this case, the actions taken by Powell's City Council mxffor those taken in Supervalu,

Speedway, Norris, and Buckeye Community. The Property was previously zoned for all uses

permitted within a planned commercial district, the Downtown Business District. As set forth in

Qrdinance 2014-10, Council's approval of the Final Development Plan was consistent with this

existing zoning cla,ssiification and did not require altering the Zoning Code. Thus, approval of

Ordinance 2014-10 was an administrative act and ca.nn.ot be the subject of a refere:adwm.

Accordingly, the Referendurn Initiative and both the Repeal Initiative and Charter Initiative are

i[legal attempts to subject Ordinance 2014-10 to a referendum.

D. The Charter Initiative Is fTneonstituticrngC and Therefore Invalid.

In addition, proposed Charter amendments that are facially defective should not be placed

on the ballot as such measures waste time and local resources. Indeed, all Charter and statutory

requirements must be fairly met before such petitions can be advanced to the ballot. "City

council is not required to submit a proposed charter amendment to the electorate unless it is

satisfied with the sufficiency of the ir►itiative petition and that all statutoi-y requirements are fairly
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met" State ex rel. Baker v. City of.BroQkPark, 8th Dist. Cuyahoga No. 98991, 2012-Olsio-5043,

18(eittng State ex rel. Becker v. Eas(dake, 93 Ohio St.3d 502, 506 (2001)). Such scrutiny

includes inquiiy into questions apparent on the fact of the petitions themtselves, Id. (citing

lYlorri.r v. City Council of Macedonia, 71 Ohio St.3d 52, 56, 641 N.E.2d 1075 (1994)). Because

the Charter Initiative contains numerous patent violations of law, the Initiative should be

invalidated.

1. The Charter Initiative Is Iliegal "Spot Zoning."

As evidenced fiom its face, the Charter Initiative seeks to illegally "spot zone" Powell

Crossing's Property. See Filla i^ City of Willotvfck, 1 i.th Dist. Lake No. 8-243, 1982 Ohio App.

LEXIS 13454 (December 23, 19$2). "Spot zoning" occurs when a property or its owner(s) are

sineed out through discriminatory zoning practices. See fd at *1 t. Inquiring into whether

discriminatory zoning is at work in election initiatives, including referendrzms, has been held to

be specificall.y appropriate. See id. ("[W]hether the result achieved by [an] ordinance [is]

discrirninatory ,.. may be made even in the case of a referendum is specifically provided for in

City ofEastlake v. Forest City Enterprises, Inc., 426 U.S. 668 (1976)."j.

Here, the Charter Initiative singles out and discriminates against Powell Crossing and its

Property. Article 4, Section 21 and "uncodified" provisions target Powell Crossing and its

Property specifically to limit its ctu:rent zoning. These provisions do not affect other similarly

situated p-roperties that share the same zoning classification. As a result, unlike its identically

zoned Downtown Business District neighbors, Powell Crossing will no longer be able to make

full use of its vested property right in the Final Development Plan and the full reach of uses

peimitted by the Property's cutrent zoning. Such discrzminate deprivation violates Powell

Crossing's right to equal protection undeT the law.
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2. The Charter Initiative Is ilucorestitutionally Vague.

As evident from the face of the Charter ln.itiative, the Initiative fails to provide any

standard or regulation that articulates what zoning applies to the Property if the current permitted

uses under for the Property's Downtown Business Distiict zoning are curtailed without also

providing which uses are still permissible. Aiticle 4, Section 21 and "uncodified" provisions.

"A statute which either forbids or requires the doing of an act in teinzs so vague that men of

common intelligence must necessmily guess at its zneaning and differ as to its application,

violates the first essential of due p:rocess of law." Wedgewood Ltd P'ship I v. Twp. of Liberty,

456 F. Supp. 2d 904, 937 (S.A. Ohio 2006) (citation omitted); Columbus v. Thompsora, 25 Ohio

S#.2d 26, 30 (1971). Stated differently, a regulation that gives unfettered discretion to

govez'ra.mental officials is unconstitutionally vague because it allows arbitrary and discriminatory

enforcement. See Gr°ayned v. City of Rockf'ord, 408 U.S. 104, 108-09 (1972) ("A vague law

impermissibly delegates basic policy matters to policemen, judges, and juries for resolution on

an ad hoc and sub}ective basis, witla the attendant da:rngeis of arbitrary and discai.tninator,y

application.")

By failing to specify which uses remain permissible, the Initiative leaves enforcement of

the Propei-ty to arbitrary and disciirninatory enforcement of a standard-less regulation. Sucla

vague delegation violates the Due Process clause of the United States and Ohio Constitutions.

3. The Charter Initiat•ive Is An Unconstitutional Retroactive Law.

Because Powell Crossing's right to the Property's current zoning has almady vested, the

Initiative cannnt now retroactively deprive Powell Crossing of its vested property right. Powell

Crossixzg's right vested in its current zoning the instant it submitted the Final Development Plan

to City Officials for their consideration. See Gibson v. City of Oberlin, 167 N.E.2d 651 (1993).

Once an application is submitted, the applicant is protected from future attempts to impose
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legislative changes on tile Property's ^oning because such changes would con..^titute retroactive

zoning. See id Yet, that retroactive zoning is precisely the Charter Initiative's aim.

The "^mcodified" provision purports to now prohibit any activity or reliance on uses

consistent with Powell Crossing's right to use the Property under its current zoning - a

fundamental property right that has already vested. It is an elementary ptYncipal of law that a

municipality cannot give retroactive effect to its laws. See, e.g., Srrve the Lake u Schregardus,

141 Ohio App. 3d 530, 539 (2001) ("[Tlhe Supreme Court of Ohio reaffirmed the notion that a

municipality may not give retroactive effect to an ordinance in order to dept-ive a property owner

of a substantial right."^. Thus, the Initiative simply cannot retroactively deprive Powell Crossing

of its right to develop the Property. Accordingly, the Initiative suffers fivm yet another obvious

Constitutional infirmity. Petitioners had the oppoitunity to dispute Council's approval of the

Final Development Plan tlu-ough an administza.ti.ve appeal. Foregoing that opportunity,

Petitioners cannot retroactiyeXy undo that decision here.

4. The Charter Initiative Impermissibly Delegates City Council's
Legislative Power to a Commission.

Finally, the Charter Initiative's requirement that "all ordinances of Powell must comply

with the final comprehensive plan adopted pursuant to Section 18 of this article IV," constitutes

an unconstitutional and impermissible delegation of legislative power to an administrative

commission. City Council's legislative authority cannot be diminished by an administrative

conunissxon.

In accordance with settled principles that no American legislative body
can constitutionally and validly delegate to administrative officers an
exercise of discretionary power which is axbitrary, it is established that any
municipal ordinance which vests an arbitrary discretion in public
adm.inistrative officials with reference to the rights, property, or
business of individuals, without prescribing a uniform rule of action,
making the enjoyment of such rights depend upon arbitrary choice of the
officers without reference to all persons of the class to which the
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ordinance is iritended to be applicable, and without fuin.ishing any definite
standard for the control of the officeas, is unconstitutional, void, and
beyond the powers of amunicipality.

State ex rel. Selected Properties, Inc. Y. Gvtt.fried, 163 Ohio St. 469, 473 (1955) (quotations

onl.i,tted) (emphasis added). Thus, the Charter Initi.ative's attempt to circumscribe all fi.itu.re

Powell ordiiiances, that paxticularly concetxx citizens' propeity rights, cannot be delegated to

some adminxstrative commission. Such attempts are facially unconstitvtional and void. Id

For this and the reasons previously stated, the Charter Initiative is invalid on its face and

should be rejected by the Board of Elections.

IV. CONCLUSIQN

For the foregoing reasons, the Petitioners' three separate attempts to subject City

Council's final administrative dmision set forth in Ordinance 2014-10 to a referendumE must fail.

The Referendum Initiative, Repeal Initiative and Charter Initiative are invalid and must be

rejected by the Delaware County Board of Elections.

Respectfully submitted,

ruce L. ingGam ( ar # 0018008)

Joseph R. Miller (Ohio Bar # 0068463)
Christopher L. Ingrarn (Ohio Bar # 0086325)
VORYS, SATER, SEYMOUR AND PEASE LLP
52 E. Gay Street, P.O. Box 1008
Columbus, OH 43216w1008
Telephone: (614) 464-6400
Facsamile; (614) 464-6350
Email: blinpramuvarys.com

'^miller'^vo s.com
clingrarn(a?yory s.cam

Counsel for the Protesting Party
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CER'.i"-rFICATE OF SERV^CE

The undersigned certifies that a true and accurate copy of the foregoing was served via

hand delivery upon the Delaware Cou.nty Board of Elections and via electronic mail to the City

of Powell's Clerk of City Council, Sue D. Rosg, sioss@cityofpowell.us, this 28th day of July,

2014.

Ch-ristopher L. gr
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DELAWARE COUNTY BOARD OF ELECTIONS

MEETING RE: PETITIONS FOR REFERENDUM, CHARTER
AMENDMENT, AND INITIATIVE TO REPEAL POWELL
ORDINANCE 2014-10

PROCEEDINGS

TAKEN BEFORE ME, ANGELA R. STARBUCK, RPR, CRR,

CCP, A NOTARY PUBLIC IN AND FOR THE STATE OF

OHIO, AT DELAWARE COUNTY BOARD OF ELECTIONS,

2079 U.S. HIGHWAY 23N, DELAWARE, OHIO 43015, ON

AUGUST 1, 2014, AT 9:01 A.M.
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August 01, 2014

Page 2 Page 4
1 BOARD MEMBERS IN ATTENDANCE: 1 SO WELCOME. SO THE FIRST ITEM ON THE

2 SHAWN STEVENS 2 AGENDA IS TO DETERMINE THE NUMBER OF ELECTORS,

3 ED HELVEY 3 CITY OF POWELL, WHO SIGNED Tl•IE REFERENDUM AND

4 BRUCE auxNWORTH 4 INITIATIVE PETITIONS.

5 iosH PEDALINE, DIRECTOR 5 BEFORE WE GET INTO THAT, MR. BETTS, IS

6 KARLA HERRON, DEPUTY DIRECTOR 6 THERE ANY ADVICE FOR THIS BOARD?

7 7 MR. BETTS: YES, THANK YOU,

8 8 MR. CHAIRMAN. AS WE SAID, MY NAME'S CHRIS

9 9 BETTS. I'M WITH THE DELAWARE COUNTY

10 10 PROSECUTOR'S OFFICE. I'M AN ASSISTANT

11 11 PROSECUTING ATTORNEY. AND THIS IS ANDREW KING,

12 12 WHO'S ALSO AN ASSISTANT PROSECUTING ATTORNEY.

13 13 YOU HAVE ESSENTIALLY TWO THINGS IN FRONT

14 14 OF YOU'1'ODAY THAT FIT IN TWO BROAD CATEGORIES.

15 15 ONE ARE THE PETITIONS THAT WERE RECEIVED

16 16 CONSISTING OF A REFERENDUM PETITION AND TWO

17 17 PETITIONS THAT WERE FILED WITH THE CTTY OF

18 18 POWELL.

19 19 SECONDLY, YOU HAVE BEFORE YOU A PROTEST

20 20 THAT WAS FILED. THAT WAS FILED ON BEHALF OF THE

21 21 CENTER AT POWELL CROSSING, LLC, AND DONALD R.

22 22 KENNEY, JUNIOR.

23 23 1 WANTED TO KIND OF LAY OUT KIND OF

24 24 PROCEDURALLY WHERE THIS -- WHERE THIS WOULD GO,

Page 3 Page 5
1 MR. STEVENS: I WOULD LIKE TO CALL THE I BUT BEFORE I GET TO THAT, THERE ARE TWO THINGS

2 DELAWARE COUNTY BOARD OF ELECTIONS MEETING TO 2 AT PLAY HERE IN TERMS OF THE LAW AND IN TERMS OF

3 ORDER. TODAY'S FRIDAY, AUGUST 1ST - WOW -- 3 WHAT THE BOARI7'S CONSIDERING AND THE PROCEDURE.

4 9:00, A.M., AND IT'S A MEETING OF THE SPECIAL -- 4 FIRST OF ALL WOULD BE THE CITY OF

5 IT'S A SPECIAL MEETING OF THE BOARD OF 5 POWELL'S CHARTER. THAT ACTS AS THE PRIMARY

6 ELECTIONS. I GUESS SINCE WE HAVE AN AUDIENCE 6 GUIDE FOR US TODAY, AND WHERE THAT IS SILENT OR

7 TODAY, I'D LIKE TO DO SOME INTRODUCTIONS. 7 THAT DOES NOT SPEAK TO AN ISSUE, THEN OHIO LAW,

8 MY NAME IS SHAWN STEVENS. I'M THE S T14ROUGH THE OHIO REVISED CODE, PICKS UP THAT

9 VICE-CHAIRMAN OF THE BOARD. OUR CHAIRMAN, 9 GAP.

10 MR. CUCKLER, IS SERVING HIS COUNTRY IN THE 10 IN FOLLOWING THE GUIDELINES THAT ARE SET

11 UNITED STATES ARMY TODAY, SO I WILL BE ACTING 11 OUT BY THOSE TWO PARTICULAR SOURCES OF LAW, THIS

12 CHAIRMAN. 12 IS THE -- THIS IS THE WAY THAT THE PROCEDURE

13 TO MY LEFT IS ED HELVEY, BOARD MEMBER; 13 SHOULD GO: INITIALLY THE PETITIONS WERE

14 BRUCE BURNWORTH -- 14 PROVIDED TO OR FILED WITH THE CITY OF POWELL.

1S MR. BURNWORTH: ANY OLD NAME WILL WORK. 15 THE CLERK OF CITY COUNCIL THEN TRANSMITTED THOSE

16 MR. STEVENS: -- BOARD MEMBERS; CHRIS 16 TO THE BOARD OF ELECTIONS.

17 BETTS FROM THE COUNTY PROSECUTOR'S OFFICE, AND, 17 BOARD OF FLECTIONS IS THEN CHARGED WITH

18 I'M SORRY - 18 DETERMINING THE VALIDITY OF THE SIGNATURES THAT

19 MR. KING: ANDREW. 19 ARE ON THOSE PETITIONS. LET ME READ

20 M.R. STEVENS: ANDREW FROM THE 20 SPECTFICALLY WHAT THAT SAYS BECAUSE THAT'S THE

21 PROSECUTOR'S OFFICE. TRACI SHALOSKY FROM OUR 21 STAGE THAT WF'RE AT TODAY. THAT'S WHY WERE

22 OFFICE, DON'T ASK ME TO SPELL IT; KARLA HERRON, 22 HERE TODAY FOR THIS MFFTIIdG.

23 WHO'S THF. DEPUTY DIRECTOR; AND JOSH PEDALINE, 23 THE CHARTER SPECIFICALLY SAYS, THE BOARD

24 WHO IS OUR DIRECTOR OF THE BOARD OF ELE.CTIONS. 24 SHALL EXAMINE ALL SIGNATURES ON THE PETITION TO
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August 01, 2014
Page 6 Page 8

1 DETERMINE THE NUMBER OF ELECTORS OF THE CITY OF 1 BUT IN ANY EVENT, THE CITY COUNCIL HAS

2 PONVELL WHO SIGNED THE PETITION. THAT'S THL 2 THE FIRST PASS AT LOOKING AT THE VALIDITY AND

3 STATEMENT. ASSUMING THAT, YOU KNOW, THE BOARD 3 SUFFICIENCY, WHICH WOULD BE THE FORM OF THE

4 MAKES THAT DETERMINATION, THEN THE CHARTER SAYS 4 PETITION, IN TERMS OF THE REQUIREMENTS THAT THEY

5 THAT THE BOARD OF ELECTIONS SHALL RETURN THE 5 HAVE TO MEET IN TERMS OF THE CITY CHARTER AND

6 PETITION TO THE CLERK OF COUNCIL WITHIN TEN DAYS 6 STATE LAW, BUT IN PARTICULAR, THE CITY CHARTER.

7 AFTER RECEIVING IT TOGETHER WITH A STATEMENT 7 CITY CHARTER DOES H:AVE SOME SPECIFIC ITEMS IN IT

8 ATTESTING TO THE NUMBER OF SUCH ELECTORS WHO 8 THAT ARE REQUIRED OF PETITIONS BUT, AGAIN, THOSE

9 SIGNED THE PETITION. AND THEN IT GOES ON FROM 9 ARE NOT THE THINGS THAT YOU'RE LOOKING AT TODAY.

10 THERE. 10 THEY MAY BE RAISED TODAY, BUT THE'1"RE NOT WHAT

11 BUT THAT'S GENERALLY TIiE PROCEDURE AND I I THE BOARD IS HERE FOR.

12 THE PLACE TI-IAT WE ARE AT TODAY. THE BOARD IS 12 AGAIN, TODAY, ONLY DECIDING ON THE

13 HERE FOR A VERY LIMITED PURPOSE. THAT IS TO 13 SIGNATURES. THE BOARD IS NOT GOING TO BE

14 DETERMINE THE VALIDITY OF SIGNATURES THAT ARE ON 14 DECIDING WHETHER OR NOT TO ACCEPT THESE

15 THESE PETITIONS THAT HAVE BEEN FILED, THE THREE 15 PETITIONS OR NOT ACCEPT THESE PETI'I'IONS, CERTIFY

16 THAT I MENTIONED PREVIOUSLY. THE VALIDITY WOULD 16 THESE PETITIONS OR NOT CERTIFY TFIESE PETITIONS.

17 BE DETERMINED IN ACCORDANCE WITH STATE LAW. 17 IT'S NOT A QUESTION OF WHETHER IT'S GOING ON THE,

18 AND I BELIEVE AT THIS POINT TEIAT THE, 18 BALLOT OR NOT GOING ON THE BALLOT, IT'S SIMPLY A

19 STAFF HAS HAD A CHANCE TO REVIEW THE PETITIONS 19 QiJESTION OF DETERMINING THE VALIDITY OF

20 AND MAKE THAT DETERMINATION, SO THEY'I.L BE 20 SIGNATURES AND PASSING THAT TO CITY COUNCIL SO

21 PROVIDING THAT TO YOU HERE IN A LITTLE BIT. 21 THEY CAN DETERMINE THE VALIDITY AND SUFFICIENCY

22 WE ARE ALSO WITHIN THAT TEN-DAY TIME 22 OF THEII PETITIONS.

23 FRAME. THAT'S WHY WE ARE HERE SO QUICKLY, IS 23 IF AND WHEN THEY ARE RETURNED TO THE

24 THE REFERENDUM WAS FILED A WEEK AGO, WHICH I 24 BOARD OF ELECTIONS, DEPENDING ON WHAT THE CITY

Page 7 Page 9
I BELIEVE WAS THE 25TH OF JULY, AND THE TWO I COUNCIL DOES, AT THAT POINT, THIS BOARD WOULD

2 INITIATIVES WERE FILED ON THIS MONDAY, WHICH 2 THEN ACCEPT THOSE PETITIONS. AT THAT POINT,

3 WOULD HAVE BEEN THE 28TH, IF MY DATES ARE 3 THEN THE PROTESTS THAT HAVE BEEN FILED WOULD BE

4 CORRECT. SO WE ARE WITIHN THAT TEN-DAY TIME 4 RIPE FOR CONSIDERATION BY THE BOARD. I DON'T

5 FRAME THAT WOULD HAVE EXPIRED ON THE 4TH, WHICH 5 THINK THE PROTEST IS RIPE TODAY IN ACCORDANCE

6 IS THIS COMING MONDAY. 6 WITH THE SCHEME THAT'S SET OUT OR THE PROCEDURE

7 SO ONCE THE BOARD MAKES THE 7 THAT'S SET OUT THROUGH THE CHARTER.

8 DETERMINATION ABOUT THE SIGNATURES, AGAIN, THEY 8 SO IF IT COMES BACK, THEN IT WOULD BE A

9 PROVIDE A STATEMENT TO THE CLERK OF CITY COUNCIL 9 POINT OF ACCEPTANCE, THEN WE WOULD ENTERTAIN THE

10 FOR THE CITY OF POWELL, AND AT THAT POINT, IT 10 PROTESTS AND THERE WOULD 13E THE OPPORTUNITY TO

11 GOES TO CITY COUNCIL OR IS PUT ON THE AGENDA FOR 11 PRESENT TESTIMONY AND EVIDENCE AT 'I`IIAT POINT AS

12 THE NEXT MEETING FOR Cl"I"1.' COUNCIL TO TAKE THE 12 TO WHETHER THOSE PETITIONS SHOULD BE ACCEPTED

13 FIRST PASS AT TIiE SUFFICIENCY AND VALIDITY OF 13 FOR THE BALLOT. THE BOARD WOULD HAVE TO EXAMINE

14 THOSE PETITIONS. 14 EVERYTHING THAT'S PRESENTED TO IT AND MAKE THE

15 THE CHARTER PROVIDES TI-IE CITY COUNCIL 15 DETERMINATION AT THAT POINT.

16 WITH A COUPLE DIFFERENT CHOICES. THEY CAN 16 MR. HELVEY: I DON'T AGREE WITH THAT.

17 EITHER ACT ON THOSE PETITIONS, WHICH WOULD BE TO 17 MR. BETTS: OKAY.

18 SAY THAT THEY COULD SAY EITHER -- TF IT'S A 18 MR. HELVEY: I DON'T AGREE THAT WE HAVE

19 REFERENDUM, TO REFEREND THAT LAW, OR IF ITS IN 19 TIiAT AUTHORITY TO DETERMINE WHETHER THE

20 THE CASE OF AN INITIATIVE, ENACT A LAW. THEY 20 PETITIONS ARE VALID OR NOT, BUT THAT IT RESTS

21 CAN ALSO LOOK AT THE VALIDITY AND SUFFICIENCY OF 21 WITH THE CITY CHARTER WITH THE CITY OF POWELL.

22 THE PETITIONS AND RETURN THOSE TO THE BOARD OF 22 MR. BETTS: I THINK THE CITY OF POWELL

23 ELECTIONS. AND I SUPPOSE THE FINAL OPTION COULD 23 HAS THE FIRST BLUSH AT IT. LET ME EXPLAIN WHY I

24 BE TO DO NOTHING AND RETURN THEM. 24 THINK THAT THIS BOARD THEN HAS TO COME BACK AND
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August 01, 2014
Page 10 Page 12

1 TAKE A LOOK AT IT IN TERMS OF ACCEPTANCE. I I ALWAYS TIMELINES FOR THE PROTESTS? NOT ONLY TO

2 THINK THAT GOES ALONG WITH STATE LAW. 2 BE FILED, BUT TO BE HEARD. SINCE THEYVE

3 IF YOU RECALL, WHEN I FIRST STARTED 3 ALREADY FILED A PROTEST, AND ASSUMING POWELL

4 TALKING ABOUT THAT, THE.RE'S AN INTERPLAY HERE 4 TAKES A WHILE TO MEET AND DO WHATEVER THEY HAVE

5 BETWEEN STATE LAW AND THE CITY OF POWELL'S 5 TO DO, WILL THE PROTESTORS, WILL THEY NEED TO

6 CHARTER. UNDER THE CITY OF POWELL'S CHARTER, IT 6 Rk',FII,E, OR CAN WE NULL AND VOID THIS -- I THINK

7 DOES NOT SAY ANYTHING ABOUT WHAT THE BOARD OF 7 WE'LL BE BEYOND THE TIMELINE OF THIS PARTICULAR

8 ELECTIONS REALLY DOES WHEN IT COMES BACK TO THE 8 PROTEST BY THE TIME POWELL GETS DONE.

9 BOARD. IT SAYS THAT IT COMES BACK TO THE BOARD 9 MR. BETTS: I THINK - I THINK THAT THE

10 AND THE CLERK IS TO MAICE. SURE THAT IT IS 10 PROTEST IN THIS PARTICULAR CASE IS -- I THTNK IT

1I PRESENTED TO THE BOARD OF ELECTIONS FOR 11 WAS FILED PREMATURELY, BUT I THINK IT CAN BE PUT

12 PLACEMENT ON THE BALLOT. 12 ON HOLD BECAUSE YOU DO HAVE TO CONDUCT A HEARING

13 HOWEVER, STATE LAW, WHEN YOU INTERMESH 13 WITH IT AT SOME POINT.

14 THAT AND TRY AND BLEND THOSE TWO THINGS TOGETHER 14 MR. BURNWORTfi: I WOULDNT WANT TO

15 SO THAT IT MAKES SENSE OF BOTH, IT SAYS UNDER 15 CONDUCT A HEARING FOR THAT IF POWELL HASN"T

16 TIiERE -- AND I BELIEVE I'i"S UNDER -- LET ME 16 EVEN --

17 CHECK TIfE 1VUMBER OF THE STATUTE HERE. GIVE ME 17 MR. BETTS: CORRECT. I THINK AT THIS

18 ONE SECOND. 18 POINT ALL YOU'RE DOING IS REVIEWING THE

19 IT'S UNDER -- 19 SUFFICIENCY -- I SHOULDN'T SAY - DETERMINING

20 MR.1•IELVEY: REGARDLESS, WE'RE NOT GOING 20 THE VALIDITY OF 7'HE SIGNATURES.

21 TO DEAL WITH THAT TODAY. 21 MR. BURNWORTH: OKAY.

22 MR. BETTS: NO. 22 MR. BETTS: AND I THINK THAT THE PROTEST

23 MR. IIELVEY: BUT I DONT AGREE WITH YOUR 23 ACTUALLY COMES LATER AFTER THE CITY OF POWELL

24 SUMMA.TIVE STATEMENT THAT IT DOES REFLECT THE 24 HAS HAD THAT FIRST BLUSH. I AGREE WITH

Page 11 Page 13
1 WHOLE BOARD'S POSITION. 1 MR_ HELVEY'S STATEMENT TO SAY THAT ABSENT A

2 MR. BURNWORTH: WHAT PART? 2 PROTEST BEING F1LED THAT 1T WOULD JUST BE SIMPLY

3 MR. HELVEY: THE PART THAT WE THEN COME 3 ACCEPTED. BUT WITH THE PROTEST,1 THINK STATE

4 BACK AND HAVE A SECOND PASS AT RULING AT THE 4 LAW REQUIRES THAT THERE BE A HEARING.

5 SUFFICIENCY OF THE PETITION. I THINK THAT THE 5 MR BURNWORTH: OKAY.

6 CITY CHARTER RESERVES TO THE CITY THE RIGHT TO 6 MR. BETTS: AND 1 THINK THAT THAT

7 DEEM WHETHER A PETITION IS SUFFICIENT. 7 HEARING IS MORE APPROPRIATELY HELD AFTER THE

8 MR. BURNWORTH: SO IF IT COMES BACK TO 8 CITY OF POWELI. IiAS HAD THEIR OPPORTUNITY TO

9 US, THEN WE'RE JUST GOING TO ACCEPT IT? 9 REVIEW THE VALIDITY AND SUFFICIENCY. SO I'M

10 MR. HELVEY: WE ACCEPT IT FOR THE BALLOT 10 SAYING TIIAT RESPECTFULLY, JUST TO EXPOUND UPON

I 1 LIKE WE DO A LOT OF THE OTHER - 11 WHAT YOU SAID, MR. HELVEY.

12 MR. BURNWORTH: I SEE. 12 BUT I TI-IINK THAT THAT IS KIND OF THE

13 MR. BETTS: I APPRECIATE YOUR POSITION. 13 PERSPECTIVE AT THIS POINT IN TERMS OF PROCEDURE

14 LET ME JUST FINISH ON WHAT I WAS GOING TO SAY, 14 AND WHERE THIS SHOULD GO.

15 WHICH IS THAT REVISED CODE 3501.39 SPECIFICALLY 15 SO IN SUM, TODAY'S HEARING WOULD BE VERY

16 SAYS THAT WHERE A PROTEST IS FILED, THAT THIS 16 LIMITED JUST TO LOOK AT THE SUFFICIENCY AND

17 BOARD FIAS TO CONVENE A HEARING ON Tl-IAT PROTEST. 17 VALIDITY OF THE SIGNATURES, MAKE THAT

18 THATS WHERE I'M COMING AT IN DETERMINING 18 DETERMINATION IN ACCORDANCE WITH THE STATE LAW,

19 VALIDITY AND SUFFICIENCY. 19 AND PROVIDE A STATEMENT TO THE CLERK OF CITY

20 IF IT WERE JUST PRESENTED BACK TO YOU 20 COUNCIL THAT INDICATES THE NUMBER OF THOSE

21 AND YOU DIDN'T HAVE A PROTEST, I WOULD AGREE 21 SIGNATURES THAT THIS BOARD DETER.MINES TO BE

22 WITH YOUR STA"FE.MENT. 22 VALID AND LET THE CITY PROCEED TO DETERMINE

23 MR. BURNWORTH: WHICH BRINGS TO MIND 23 VALIDITY AND SUFFICIENCY.

24 ANOTHER QUESTION I HAVE. REMEMBER HOW IT WAS 24 MR. STEVENS: THANK YOU, MR. BETTS.
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1 I WOULD LIKE OUR STAFF MAYBE TO GIVE US 1 CITY, OUR SYSTEM WOULD AUTOMATICALLY TRIGGER AN

2 THEIR RECOMMENDATIONS BASED ON THE PETITIONS 2 INVALID LINE.

3 THAT YOU REVIEWED. 3 MR. STEVENS: SO THE NUMBER OF VALID

4 MR. PEDALINE: WHY DON"T WE START OUT 4 SIGNATURES Ti-IAT YOU'VE INDICATED FOR THIS FIRST

5 WITH THE REFERENDUM. 5 REFERENDUM PETITION ARE CITY OF POWELL

6 MR. STEVENS: BEFORE YOU DO THAT, JUST 6 RESIDENTS' SIGNATURES MATCH TCIE SIGNATURES ON

7 SO YOU FOLKS KNOW, WHAT I WOULD LII{E TO DO IS 7 FILE?

8 HEAR STAFF RECOMMENDATIONS ABOUT THE PETITIONS, 8 MR. PEDALINE: CORRECT.

9 AND THEN SINCE YOU GUYS -- I ASSUME YOU DIDN'T 9 MR. STEVENS: AND T11EN THAT TOTAL NUMBER

10 COME UP HERE TO HAVE A SWEET BUN AT THE 10 IS -

11 HAMBURGER INN THIS MORNING, SO I'M GOING TO 11 MR. PEDALINE: 376.

12 ALLOW A FEW BRIEF COMMENTS WiTH THE 12 MS. HERRON: AND CHAIRMAN, JUST TO NOTE,

13 LTNDERSTANI]ING THAT WE ARE GOING TO VOTE ON THE 13 THERE WERE ZERO INVALID PETITIONS. ALL 12 WERE

14 VALIDITY OF SIGNATURES THIS MORNING AND THAT"S 14 VAL1D.

15 ALL WE'RE GOING TO BE VOTING ON. 15 MR. BURNWORTH: POINT OF QUERY, I GUESS,

16 AND THEN I'LL TAKE A-- I'LL TAKE A 16 ON A COUPLE OF THEM. WHERE THE SIGNATURE

17 MOTION AND W.E'1.L VOTE ON IT. GOOD? SORRY, 17 DOESN'T MATCH, IF -- AND MAYBE FOR THE

18 MR_ PEDALINE: NO, NO. LOOK AT YOUR 18 AUDIENCE'S BENEFiT, THAT IF IT WERE A CLOSE

19 HANDOUT THAT WE HAVE GIVEN YOU HERE. I GUESS 19 COUNT, AND WE'VE HAD CASES WHERE PETITIONERS

20 JUST TO GIVE YOU SOME OF THE HIGHLIGHTS, TI-IEE 20 HAVE COME IN AND RECTIFIED THEIR SIGNATURE;

21 TOTAL NUMBER OF REQUIRED SIGNATURES IS 238. AS 21 THEY'RE ALLOWED A HEARING TO CLARIFY THEIR

22 FAR AS THE REFERENDUM, THE TOTAI. NUMBER WAS 376. 22 SIGNATURES. THIS ISN'T ONE OF THOSE CASES; IT'S

23 DO YOU WANT TO ADD TO THAT, KARLA? 23 NOT VERY CLOSE. BUT THERE ARE TIMES WHEN WE

24 MR. HELVEY: JOSH, MAYBE IT WOULD BE 24 HAVE UPDATED OUR SIGNATURES PAGES.

Page 15 Page 17
1 HELPFUL IF YOU COULD REVIEW MECHANICALLY WHAT I THE LAST ONE WHFRE TIID ADDRESS DOESN'T

2 HAPPENS IN -- WHEN THE PAPER HITS THE FRONT DESK 2 AGREE, THERE'S ONLY THREE IN THIS CASE, Bi]T

3 AND HOW THE SIGNATURES ARE VALIDATED AND WHO 3 THAT'S CONSIDERING THE RECENT MERGE WITH THE

4 REVIEWS AND ALL THAT KIND OF STUFF. 4 MOTOR VEHICLE DATABASE AND THE STATEWIDES.

5 MR. PEDALINE: ABSOLUTELY. IT'S A VERY 5 MR. STEVENS: IF ANYBODY'S INTERESTE,D IN

6 EXHAUSTIVE PROCESS FOR OUR BOARD, AND WE REALLY 6 TIiE NUMBERS TI-IAT WE'RE LOOKING AT, I'M GOING TO

7 TAKE A LOT OF PRIDE IN WHAT WE. DO. IT COMES 7 HAVE JOSH GIVE YOU A COPY SO -

8 ACROSS THE COUNTER AND TRACI, OUR OFFICE 8 MR. BURNWORTH: OH, GOOD POINT.

9 MANAGER, ENTERS THIS INTO OUR SYSTEM, AND THEN 9 MR. STEVENS: IT SPELLS OUT ON THE

10 WE HAVE THE BIPARTISAN TEAM THAT REVIEWS EACH 10 BOTI'OM --1'1' SPELLS OUT ON THE BOTTOM THE

I1 SIGNATURE. AND WE ACTUALLY HAVE ALL -- 11 RESULTS OF THE SIGNATURES, THE ONES THAT WERE

12 EVERYONE'S STGNATURES ON FILE IN OUR VOTER 12 INVALID.

13 REGISTRATION DATABASE. AND 1TS REVIEWED NO 13 MR. BURNWORTH: OKAY. TO CONTINUE, JUST

14 LESS THAN TWO TIMES, AND IF THERE'S EVER ANY 14 TO QUESTION -- MAKE SURE THAT I THINIC ITS CLEAR

15 QUESTION, IT'S ALWAYS REVIEWED BY KARLA AND 15 IN EVERYBODY'S MIND HERE, IS THAT AN ELECTOR CAN

16 MYSELF, AND WE GO THROUGH GREAT PAINS TO MAKE 16 COME IN AND VOTE WITH A STATE-ISSUED ID CARD OR

17 SURE WE'RE VERY THOROUGH. 17 SOMETHING THAT DOES NOT MATCH OUR RECORDS, BUT

18 DO YOU HAVE ANYTHING YOU WANT TO ADD TO 18 THEY HAVE OTHER DOCUMENTATION TO SHOW THAT THEY

19 THAT? 19 CURRENTLY LIVE WITIiIN THE GOV'ERIVMENTAL UNIT OR

20 MS. HERRON: THE ONLY THING I WOULD ADD 20 THE PRECINCT. IN OTHER WORDS, YOU DON'T HAVVE TO

21 IS OUR SYSTEM, WE DO PUT IN THE PARAMETERS 21 CHANGE YOUR DRIVER'S LICENSE EVERY TIME YOU

22 THAT'S BEEI+N LAID OUT. IN THIS CASE, THEY HAVE 22 MOVE; YOU CAN STILL VOTE.

23 TO LIVE WITHIN THE CITY OF POWELL, AND IF 23 SO THESE THREE ADDRESSES DO NOT AGREE,

24 SOMEONE WOULD SIGN TI' THAT LIVES OUTSIDE THE 24 WE GET THAT FROM MERGING OUR OLD INFORMATION
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I THAT THE VOTER GAVE US WITH THE BUREAU OF MOTOR I IT IS THE 350. IT'S JUST THE REASON ALL OF THE

2 VTHICLE'S INFORMATION, STATEWIDE DATABASES, AND 2 SIGNERS -- THE REASON TO NOTE THERE WAS ONE THAT

3 IT STILL DIDN'T MATCI3, SO THAT'S Wl-iY WE TARGET 3 WOULD INVALIDATE IT IS BECAUSE NONE OF THE

4 THOSE. 4 SIGNATURES ARE ACTUALLY CONSIDERED VALID WHEN

5 MR. STEVENS: IF YOU GUYS WANT TO FOLLOW 5 THAT HAPPENS. A NUMBER DOESN'T REALLY MATTER ON

6 ALONG, WE'RE GOING TO MOVE TO PAGE 2. JOSH, CAN 6 A PETITION. IT CAN BE NUMBERED, IT DOESN'T HAVE

7 YOU GIVE US A SYNOPSIS OF THIS INITIATIVE? 7 TO BE NUMBERED. IN STATUTE, IT'S JUST HOW MANY

8 MR. PEDALINE: AND JUST SO YOU'LL NOTE, S SIGNATURES ARE PUT ON THOSE PIECES OF PAPER. WE

9 AT THE TOP LEFT, WE HAVE OUR OWN INTERNAL 9 COUNT THEM IN.

10 CLASSIFICATION, BUT TIES ONE IS FOR THE 10 MR. HELVEY: IF WE'RE IN TIiE VALIDATING

11 INITIATIVE FOR THE NEW COMMENTS OF PLANNED 11 PROCESS FOR A PETITION AS FAR AS FORM AND

12 ZONING DEVELOPMENT, PAGE 2. AGAIN, SAME 12 SUBSTANCE --

13 REQUIREMENT, 238 VALID SIGNATURES WERE REQUIRED 13 MS. I31?:R.RON: CORRECT.

14 AND THE NUMBER WAS 350. 14 MR. HELVEY: -- AND NOT MERELY COUNTING

15 YOU'LL?VOTE, MR. CIIAIRMAN ON THIS ONE, 15 SIGNATURES.

16 THERE WAS ONE INVALID PART PETITION WITH 16 16 MS. HERRON: CORRECT. IN'I'HIS CASE,

17 SIGNATURES THAT WERE NOT COUNTED. AND ONE VAI.ID 17 THOUGH, IT INVALIDATES ALL SIGNATURES ON THAT

18 PART PETITION, YES. 18 PART PETITION.

19 MR. STEVENS: SO THAT'S ASSUMING THAT WE 19 MR. HELVEY: IF WE'RE.IN THAT PARADIGM.

20 USED THE SAME GUIDELINES WE WOULD USE ON A 20 IF WE'RE NOT lIN TIIAT PARADIGM, HOW MANY

21 SECRETARY OF STATE FORM? 21 SIGNATURES OF THAT PART PETITION WERE THERE?

22 MR. PEDALINE: CORRECT, YES. 22 MS_ HERRON: I'M NOT SURE HOW TO ANSWER

23 MR. HELVEY: LET ME ASK -- 3 23 THAT BECAUSE ALL OF OUR GUIDANCE IS IF THERE'S

24 MR. STEVENS: 1'M SORRY, GO AHEAD. 24 MORE THAN WHAT THEY ATTESTED TO FOR IT TO BE

Page 19 Page 21
1 MR. HELVEY: WHY WAS THAT -- WFIY WAS THE I VALID, THE CIRCULATOR HAS TO ATTEST TO THE FACT

2 PART PETITION FOUND INVALID? 2 THAT THEY SAW THAT AND WITNESSED IT FOR TH.A.T

3 MR. PEDALINE: TRACI, CAN YOU P1LL IN ON 3 LINE TO BE VALID OR THAT SIGNATURE TO BE VALID.

4 THAT? 4 1 DO HEAR WHAT YOU'RE SAYING, AND WE CAN

5 MS. SHALOSKY: ON THESE PETITIONS, 5 TELL YOU HOW MANY WAS ON THE,RE. IF THAT

6 SOMETIME, SINCE SOMEBODY MADE THEM UP, THEY HAD 6 WOULD -- IF THAT'S WHAT YOU WOULD LI[{E FOR US TO

7 A LINE THAT DIDN'T HAVE A NUMBER ON IT, AND SO 7 NOTE.

8 SOMEBODY SIGNS IN THAT LINE, WHICH THREW THE 8 MR. STEVENS: JUST SO I UNDERSTAND, THE

9 NUMBERS OFF. SO THE CIRCULATOR WOULD WR1TE DOWN 9 350 VALID SIGNATURES ARE -- ARE NET OF THAT PART

10 THE BOTTOM NUMBER THAT THEY SAW, BUT ACTUALLY 10 PETITION TH.A.'I' YOU SAY IS INVALID?

11 THERE WAS AN EXTRA SIGNATURE IN PLACE, SO WE HAD I 1 MS. HERRON: UH-HUH.

12 TO DISQUALIFY THE WHOLE THING BECAUSE YOU SAID 12 MR. STEVENS: THEY WERE NOT COUNTED?

13 YOU ONLY VALID - OR SAW 16 SIGNATURES AND THERE 13 MS. HERRON: TUEY WERE NOT COUNTED.

14 WERE 17, SO WE HAVE TO INVALIDATE T}lE, WHOLE PART 14 MR. STEVENS: I BELIEVE THAT NUMBER'S

15 BECAUSE THERE'S SOME SIGNATURE ON THERE THAT YOU 15 WRONG THEN.

16 SAID, YOU KNOW, YOU DIDN'T SEE. 16 MS. SHALOSKY: IT IS. IT DOES NOT

17 MR. HELVEY: BUT THAT GOES TO THE ISSUE 17 INCLUDE THE ONES ON THE, INVALID PART.

18 OF WHETHER WE HAVE - WHETHER WE HAVE THE 18 MR. STEVENS: I AGREE WITH MR. IfELVEY

19 AUTHORITY TO VALIDAI'E A PETITION WHEN OUR TASK 19 THAT IF WE WERE ONLY TO LOOK AT THE VALIDITY OF

20 TODAY IS JUST TO REPORT TO THE CITY OF POWELL 20 SIGNATURE,S TODAY, THEN WHETHER OR NOT THE --

21 THE NiIMBER OF VALID SIGNATURE,S. 21 MS. SHAI,OSKY: THIS ONE --

22 DO WE KNOW HOW MANY VAI,1D SIGNATURES 22 MR. STEVENS: YOU CAN CHIME IN,

23 WERE ON THAT PART PETITION? 23 MR BETTS, IF YOU HAVE DIFFERENT --

24 MS_ HERRON: NO, THAT'S EXACTLY RIGHT. 24 MS. SHALOSKY: THIS IS NOT THE INVALID
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1 ONE. WE ARE LOOKING AT THE ONE THAT'S YELLOW, 1 STATE LAW.

2 RIGHT? 2 I TI-IINK, YOU KNOW, WHERE THE NUMBER

3 MR. PEDALINE: YES. 3 IS -- OF SIGNATURES ON THE PETITION IS LESS THAN

4 MR. STEVENS: THANK YOU. 4 THE NUMBER THAT'S WRITTEN IN THE CIRCULATOR'S

5 MR. HELVEY: IT'S 705. 5 STATEMENT, IT DOES INVALIDATE ALL OF THE

6 MS. SHALOSKY: WELL, THAT 705 HAS 12 6 SIGNATURES ON THAT PETITION BECAUSE

7 PARTS TO IT. 7 THEORETICALLY THERE WAS ONE THAT WAS NOT

8 MR. STEVENS: WHILE SHE'S DOING THAT, DO 8 WITNESSED.

9 YOU WANT TO MOVE MAYBE TO THE THIRD ONE. SO IF 9 SO IN TERMS OF DETERMINING NOT THE

10 YOU'RE FOLLOWING ALONG, PAGE 3-- 10 PETITION BUT THE VALIDITY OF THOSE SIGNATURES, I

I I MS. HERRON: I DON'T THINK -- IT'S THE 11 THINK THAT THE DIRECTOR AND THE DEPUTY DIRECTOR

12 SAME -- 12 AND THE STAFF MADE THE DETERMINATION IN

13 MR STEVENS: OH, YOU HAVE ANOTHER -- 13 ACCORDANCE WITH STATE LAW IN DETF..RMINING THE

14 MS. HERRON: THERE WAS TWO AND THEY HAVE 14 VALIDITY OF THOSE SIGNATURES BASED ON HOW THEY

15 ONE SIGNATURE THAT WAS ATTESTED TO. 15 WERE PLACED ON THE PETTITON BUT NOT -- NOT ON

16 MS. SHALOSKY: HERE'S THE ]NVALID PART, 16 THE PETTI'ION ITSELF.

17 AND IT ACTUALLY HAD 16 VALID SIGNATURES ON IT. 17 MR. HELVEY: I THINK THATS THE PURVIEW

18 MR STEVENS: SO LET'S BACK UP, THEN. I 18 OF THE POWELI. CITY COUNCIL TO STEP UP AND SAY

19 APOLOGIZE, FOLKS. WE'LL STAY ON THE FIRST 19 THIS PART OF THE PETiTION IS INVALID BECAUSE THE

20 INITIATIVE, WHICH IS ON PAGE 2 IN YOUR HANDOUT. 20 CIRCULATOR STATED I'i' WAS INVALID. WHEN YOU READ

21 SO I JUST WANT TO MAKE SURE BEFORE WE -- 21 THE CHARTER, OUR. JOB IS MERELY TO LOOK AT

22 TRAC? 22 SIGNATURES AND VERIFY THAT THEY ARE ELECTORS OF

23 MS. SHALOSKY: YES. 23 THE CITY OF POWELL.

24 MR. STEVENS: CAN YOU COME HERE. SO 24 MR. BETTS: THE CHARTER IS VERY LIMITED.

Page 23 Page 25
1 THERE'S 16 ON THIS THAT YOU INITIALLY COUNTED AS I I WILL AGREE WITH YOU ON THAT.

2 INVALID? 2 MR. STEVENS: I TEND TO AGREE WITH

3 MS_ SHALOSKY: AS VALID. OH, THEY'RE 3 MR. HELVEY.

4 INVALID RIGHT NOW, YES. 4 MS. HERRON: THERE'S NO PROBLEM TO JUST

5 MR. STEVENS: OKAY. 5 VALIDATING IT AND RERUNNING THE REPORTS. IT'S

6 MS. SHALOSKY: BECAUSE THEY HAVE THIS 6 AS EASY AS THAT. I WILL NOTE, EITHER WAY, THEY

7 LINE RIGHT HERE. 7 HAD ENOUGH, COUNTING THE --

8 MR. BURNWORTH: OR IS THERE 17? 8 MR. STEVENS: RIGHT. CORRECT.

9 MS. SHALOSKY: THERE'S 17 SIGNATURES, 9 MS. HERRON: BUT WE CAN REDO THAT.

10 RIGHT, BUT THE CIRCULATOR SAID THERE WAS 16 10 MR. BURNWORTH: SO WHY DON'T YOU ADD 17

11 BECAUSE SOMEBODY WROTE OFF THE LINE. 11 TO 350 AND RUN A NEW --

12 MR. STEVENS: OKAY_ 12 MR. PEDALINE: 16.

13 MS. HERRON: IN ORDER FOR US -- JUST TO 13 MR. BURNWORTH: THERE'S 17.

14 NOTE, BY OI-IIO LAW, IN ORDER FOR US TO BEGIN 14 MR. HELVEY: THE CIRCULATOR SAID THERE

15 CHECKING SIGNATURES, THAT IS ONE OF THE 15 WAS 16, BUT THERE'S ACTUALLY 17.

16 REQUIREMENTS IS WE LOOK AT THAT TJME --1 16 MR. STEVENS: WE'LL BE ADDRESSING THAT

17 KNOW -- 17 AGAIN, I BELIEVE, IN THE. FUTURE.

18 MR. HELVEY: I UNDFRSTAND. 18 MS. HERRON: YOU WILL.

19 MS. HERRON: I KNOW YOU DO. 19 MR. STEVENS: OKAY. LET'S MOVE TO THE

20 MR. BETTS: MR. VICE-CHAIRMAN, IF I 20 THIRD PAGE.

21 MIGHT, FOR JUST A MOMENT, I KNOW THAT AS THE 21 MR. PEDALINE: YES. IN THIS NEXT ONE,

22 DIRECTOR AND DEPUTY DIRECTOR INDICATED, THEY 22 THE NEXT ONE IS THE INITIATIVE TO THE PROJECTED

23 CHECKED THE SIGNATURES IN ACCORDANCE WITIi THE 23 DEVELOPMENT PLAN FOR THE CENTER AT POWELL

24 NORMAL WAY THAT TIIEY WOULD IN ACCORDANCE WITH 24 CROSSING. AGAIN, SAME REQUIREMENT, 238 REQUIRED
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1 SIGNATURES. AGAIN, USING OUR PREVIOUS STANDARD, I BELIEVE MR. BETTS SAID EARLIER, TIIAT UNDER

2 THAT WAS AT 326 SIGNATURES. AGAI.NN, EXCEEDING 2 3501.39(A), THIS BOARD IS PROIIIBITED FROM

3 THE REQUIRED NUMBER. HOWEVER, THERE WERE TWO 3 ACCEPTING ANY PETITIONS ONCE A WRITTEN PROTEST

4 PART PETITIONS THAT WERE INVALIDATED FOR SIMILAR 4 IS FILED. WE HAVE DONE THAT. MY UNDERSTANDING

5 REASONS, AND THAT COUNTS - IT'S 55 ADDITIONAL 5 IS THIS BOARI? IS NOT ACTING TO ACCEPT OR CERTIFY

6 SIGNATURES. 6 ANY OF THESE PETITIONS TODAY.

7 MR. HELVEY: OR IS IT 57? 7 AM I UNDERSTANDING THAT CORRECTLY,

8 MR. PEDALINE: IT WOULD BE 57, BASED ON 8 MR. CHAIR?

9 THAT STANDARD. 9 MR. HELVEY: THAT'S CORRECT.

10 MR BURNWORTH: FOR THE SAME REASON, 10 MR. STEVENS: THAT'S OUR INTENTION.

11 YEAH. WHY ARE WE -- WHY IS THERE A BLANK LINE I I MR. MILLER: BECAUSE WHEN'I'HESE PART

12 WITHOUT A NUMBER? IS THAT A STATE ISSUE OR 12 PETITIONS ARE PRESENTED AGAIN, WE WOULD ASK AND

13 FORM? 13 STATE OBVIOUSLY THAT BY STATE LAW, WE'RE

14 MR. HELVEY: NO. 14 ENTITLED TO A HEARING ON AI.I. THE GROUNDS WITHIN

15 MR. HELVEY: SEE, THEY WROTE UP HERE -- 15 THE PROTEST BY A STRICT COMPLIANCE STANDARD. I

16 MR. BURNWORTH: OKAY. GOT IT. 16 WOULD STATE THIS MORNING THAT ARGUMENTS WE'VE

17 MR. HELVEY: THEY STARTED BEFORE THE 17 MADE IN THAT PROTEST RELATED TO THE INCORRECT

18 ACTUAL NUMBER. 18 PRECINCTS PLACED ON PETITIONS, THE FORM OF THE

19 MR. BURNWORTH: OKAY. GOT IT. 19 PETITION, AND THE LACK OF TITLE AND TEXT COULD

20 MS. HERRON: AND WE'LL RERUN THE NUMBERS 20 BE CONSIDERED BY YOU TODAY. I'M UNDERSTANDING,

21 AND GIVE THEM TO YOU. 21 HOWEVER, THAT YOU ARE MERELY LOOKING AT

22 MR. STEVENS: DO YOU NEED THE NUMBERS TO 22 SIGNATURES; IS THAT CORRECT?

23 MAKE A MOTION? 23 MR. HELVEY: THAT'S CORRECT.

24 MR. HELVEY: I DON'T THINK SO_ 24 MR. BURNWORTH: CORRECT.

Page 27 Page 29
1 MS. HERRON: WE'LI. JUST GET THEM FOR THE I MR. MILLER: AND THAT WE WILL BE ABLE TO

2 REPORT. 2 RENEW AND MAKE ALL THOSE ARGUMENTS AT A TIME

3 MR HELVEY: RIGHT. WE KNOW HOW MANY 3'bVHEN THE PART PETITIONS, IF THEY ARE, ARE

4 THERE ARE. 4 PRESENTED TO YOU?

5 MS. HERRON: WE DO. 5 MR. STEVENS: 1'£P.

6 MR. HELVEY: IT'S JUST NOT ON THIS PIECE 6 MR. HELVEY: AND I WOULD SUGGEST THAT

7 OF PAPER RIGHT NOW. 7 TH£, FIRST OPPORTUNITY YOU HAVE TO ATTACK THAT

8 MS. HERRON: CORRECT. THEN IT WILL 8 WOULD BE AT THE POWELL CITY COUNCIL. THEY GET

9 READJUST THE REASON WHY SOME ARE INVALIDATED, 9 FIRST BLUSH AT THIS.

10 WHETHER THEY'RE NOT REGISTERED -- 10 MR. MILLER: OKAY. WITH THOSE

11 MR. HELVEY: RIGHT. I 1 ASSURANCES, THEN, THAT OUR PROTEST WIGL BE

12 MR. STEVENS: OKAY. SO NOW I UNDERSTAND 12 INDEED HEARD ON ALL THO5E GROUNDS, IF NECESSARY,

13 THE THREE PETITIONS. I GUESS I WOULD LIKE TO 13 WE LOOK FORWARD TO APPEARING BEFORE YOU AGAIN.

14 OPEN IT UP FOR VERY BRIEF DISCUSSION FROM FOLKS 14 MR. STEVENS: THANK YOU. IS THERE

15 WHO WOULD LIKE TO. 15 ANYBODY ELSE?

16 MR. MILLER: "I`EIANI{. YOU, MR. CHAIRMAN. 16 MR. BURCH: I'M CHRISTOPIIER BURCH. I'M

17 I'M JOE MILLER, VORYS SATER SEYMOUR & PEASE, ON 17 COUNSEL FOR THE PETITIONERS. IT'S ALWAYS

18 BEHALF OF THE PROTESTING PARTY. I AGREE WITH 18 HELPFUL WHEN THE COUNTY PROSECUTOR IS MAKING

19 YOUR COUNSEL THAT THIS BOARD IS STILL REQUIRED 19 WHAT YOU THINK IS A HELPFUL ARGUMENT ON YOUR

20 TO REVIEW, EXAMINE, AND CERTIFY THE SUFFICIENCY, 20 BEHALF AND YOU DON'T HAVE A CHANCE TO SPEAK MUCH

21 VALIDITY OF THE PETITIONS. THE CITY CHARTER 21 OR PREPARE MUCH FOR A HEARING. PETTCTONERS

22 DOES NOT TAKE AWAY THE DUTY UNDER 3501.I I(K) TO 22 OBVIOUSLY FOUND OUT YESTERDAY --

23 DO THAT. 23 MR. STEVENS: TH1S ISN'T A HEARING.

24 AND I'D JUST AMPLIFY OR REITERATE WHAT 1 24 MR. BURCH: MEETING. PETITIONERS ARE
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1 COMFORTABLE SAVING THEIR ARGUMENTS FOR TEIE I THESE THAT HAVE TO BE HANDLED BY RESOLUTION, ONE

2 APPROPRIATE FORUM. PETITIONERS DON'T THINK TI-I1S 2 THAT HAS TO BE F1AIvTDLED BY ORDINANCE. ORDINANCES

3 IS 'I'HE APPROPRIATE FORUM AT THIS TIME AND WILL 3 GO FOR TWO READINGS UNLESS SUSPENSION OF TEE

4 RESERVE THOSE FOR THE CITY COUNCIL. 4 RULES OCCURS. THAT PROBABLY WON'T OCCUR BECAUSE

5 HOWEVER, HAVING REVIEWED THE 5 WE ONLY HAVE SIX MEMBERS ON TUESDAY.

6 DEVELOPER/PROTESTOR'S BRIEF, WE WOULD ASK ONLY 6 I DONT KNOW IF WE'LL HAVE -- I HAVEN'T

7 FOR THE BOARD TO MAKE SOME SORT OF STATEMENT ON 7 HAL) A CHANCE TO MEET W1TH MY CLIENT YET ABOUT

8 THE RECORD WITH RESPECT TO WHETHER OR NOT T13ERE 8 THIS, THIS HAPPENED SO FAST. MY CLIENT BEING

9 ARE WARDS IN THE CITY OF POWELL. 9 COUNCIL. I DON'T KNOW IF WE'LL HAVE A CLEAR

10 THIS IS AN ISSUE THAT WE BELIEVE CAN BE 10 MAJORITY ON ANY OF THESE PETITIONS NEXT TUESDAY

11 CLARIFIED BY T14E BOARD PRIOR TO THE HEARING BY 1I TO SEND THEM BACK TO YOU AT THAT POINT. SO

12 THE CiTY IN ORDER TO -- TO REVIEW BRIEF, TO 12 WE'LL HAVE THEM ON THE AGENDA.

13 REVIEW LEGAL ARGUMENTS, AND SO I KNOW THAT THAT 13 WITH THAT IN MIND, IF THE ATTESTATIONS

14 1S NOT DIRECTLY BEFORE THE BOARD AT TH1S TIME; 14 OF T14E SIGNATURES COULD BE DONE EITHER TODAY OR

15 HOWEVER, IT'S NOT -- IT'S NOT TOO FAR OF A 15 MONDAY, IT WOULD BE VERY HELPFUL. IF WE RECEIVE

16 STRETCH TO SEE WHERE IT'S GOING, AND WE WOULD 16 THEM TUESDAY, I THIIdK IT'S NOT CLEAR WHETHER

17 LIKE TO JUST SEE THAT ON THE RECORD. 17 THEY GO ON THAT AGENDA OR AN AGENDA TWO WEEKS

18 MR. HELVEY: IT'S MY UNDERSTANDING, 18 FROM NOW, ET CETERA, ET CETERA.

19 COUNSEL, THAT WE DON'T SET WARD LINES. FOR 19 SO IF TI-IERE'S A POSSIBILITY OF GETTING

20 INSTANCE, THE CITY OF DELAWARE DETERMINES WHAT 20 THEM TODAY OR MONDAY, THAT WOULD BE HELPFUL AND

21 THE WARD LINES IS BY CONGLOMERATING PRECINCTS 21 WE KEEP THE TIMELINE...

22 TOGETHER, SO THAT'S NOT OUR DETERMINATION 22 MR. BURNWORTH: QUESTION FOR YOU, IF YOU

23 EITHER. WE ARE NOTIFIED WHEN A WARD IS 23 DONT MIND, HOW OFTEN DOES THE COUNCIL MEET?

24 ESTABLISHED. 24 MAYBE THEY DO SPECJAI.S, BU'1' --

Page 31 Page 33
1 MR. MILLER: AND JUST FOR CLARITY'S SAKE I MR. HOLLINS: IT MEETS EVFRY TWO WEEKS,

2 FOR THE BOARD,1 UNDERSTAND YOU'RE NOT TAKING -- 2 BUT 1T HAS TO BE -- PER OUR CI-IARTER, IT HAS TO

3 OUR POSITION IS OBVIOUSLY THAT ON THOSE 3 BE PRESENTED TO THEM AT A REGULAR MEETING.

4 PETITIONS, THE PRECINCTS ARE INCORRECT AND THAT 4 MR. BURN WORTH: OKAY. WHICH TIES TO THE

5 CAN INVALIDATE THE SIGNATURES. T14E PRECINCTS 5 QUESTION FOR JOSH AND KARLA, IS TI4.°.T WE'RE FACED

6 WERE INCORRECTLY IDENTIFIED. 6 WITH A DEADLINE TO AFFIRM THE BALLOT IF

7 MR. HELVEY: WE'LL LEAVE THAT FOR 7 SOMETHING WERE TO GO ON THE BALLOT. WHAT'S OUR

8 ANOTHER DAY. 8 TARGET DATE THERE FOR THE AUDIENCE TO KNOW?

9 MR.I4III.LER: UNDERSTOOD. 9 MS. HERRON: PER OlilO REVISED CODE, IT'S

10 MR. STEVENS: ARE THERE ANY OTHER -- 10 90 DAYS BEFORE AN ELECTION, WIiICH IS NEXT

1I MR. HOLLINS: MR. VICE-CHAIRMAN, MEMBERS I1 WEDNESDAY, WHICH IS AUGUST THE 6TH. AND WE HAVE

12 OF THE BOARD, THANK YOU FOR YOUR TIME THIS 12 ASKED FOR GUIDANCE FROM THE PROSECUTOR'S OFFICE

13 MORNING. GENE HOLLINS, THE LAW DIRECTOR OF 13 AS FAR -- AS I BELIEVE THE CHARTER SAYS 75 DAYS.

14 POWELL, AND JENNIFER CROGHAN FROM MY OFFICE 14 MR. BETTS: I WOULD JUST CLARIFY THAT

15 HERE. A, HERE TO ANSWER ANY QUESTIONS. B, LET 15 T14E AUGUST 6TH DATE IS THE DATE THAT IT HAS TO

16 ME STATE THE ASSISTANCE WE'VE RECEIVED FROM YOUR 16 BE FILED WITH THE BOARD OF ELECTIONS. THERE'S A

17 STAFF HAS BEEN EXCELLENT, AND IT ALWAYS IS. SO 17 LATER DATE, I THINK MAYBE YOU TOLD ME IT WAS THE

18 THANK YOU FOR THE HELP. 18 18T13 OF AUGUST, IS ACTUALLY WHEN EVERYTHING

19 THANK YOU, MR. BETTS, FOR HELPING US 19 WOULD HAVE TO BE -- THE CERTIFICATION WOULD HAVE

20 THROUGH THIS PROCESS, AND THANK YOU FOR THE 20 TO BE COMPLETE AS FAR AS WHAT'S GOING ON.

21 CLARIFICATION AS TO T14E FUTURE HEARING MORE OR 21 MS. HERRON: OUR BOARD DOES, YEAH.

22 LESS ON THE MERITS OF SOME OF THESE ARGUMENTS. 22 MR. BURNWORTH: THE REASON T13AT'S

23 WE WILL TAKE THIS UP ON TUESDAY TO LET 23 IMPORTANT, YOU'RE FAMILIAR WITI-I UOCAVA, THE

24 THE BOARD KNOW, BY OUR CHARTER, WE I-IAVE TWO OF 24 UNIFORMED AND OVERSEAS MILITARY VOTING ACT, WE
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1,HAVE TO SEND THOSE OUT, I TI-LINK ITS 45 DAYS 1 MS. HERRON: WE WOULD LOVE TO WORK THAT

2 PRIOR. THEY GET AN EXTRA 15 DAYS OR SO TO VOTE 2 OUT WITH YOU TO SEE WHAT WOULD WORK BEST FOR

3 THAN THE GENERAL PUBLIC HAS. 3 YOU.

4 MR. HOLLINS: I UNDERSTAND. 4 MR. HOLLINS: I KNOW MRS. CROGHAN IS ON

5 MR. BURNWORTH: SO IF YOU'VE GOT POWEI.L 5 VACATION AND PROBABLY HAS NOTHING ELSE PLANNED

6 RESIDENTS THAT ARE OUT, YET REQUEST A BALLOT AND 6 FOR THE REST OF THE --

7 WE HAVEN'T RESOLVED TI-IIS, IF SOMETHING GOES TO 7 MS. HERRON: WE WOULD APPRE.CIATE THAT

8 THE BALLOT, THEY'RE NOT GOING TO GET THAT 8 VERY MUCH.

9 OPPORTUNITY. 9 MR. HOLLINS: THANK. YOU FOR YOUR TIME

10 MR. HOLLINS: PRACTICALLY SPEAKING, OUR 10 TH1S MORNING.

11 PR.IOR EXPERIENCE WITH THE BOARD OF ELECTIONS, 11 MR. STEVENS: IS THERE ANY OTHER

12 THERE'S A DATE YOU HAVE TO SEND STUFF TO THE 12 COMMENTS? ID LIKE TO ENTER --

13 PRINTER. NOT ONLY US, BUT THE COURTS ARE ALWAYS 13 MR. HELVEY: YEAH,1'D LIKE TO MAKE

14 WORKING AROUND TRYING TO GET THESE THINGS 14 THREE DIFFERENT MOTIONS. WE'LL SEPARATE ALL

15 RESOLVED BEFORE YOU HAVE TO SEND STUFF OUT TO 15 THREE ISSUES. WE WILL START WITH THE REFERENDUM

16 THE PRINTERS. 16 ON THE REPEAL OF 2014-10 IDENTIFIED BY OUR

17 WE WILL CONTINUE TO WORK WITH YOU ON 17 RECORDS AS PETITION ID 140704, AND THE MOTION

18 WHAT DAY T'HAT IS, BUT IT WILL PROBABLY BE -- 18 WILL BE THAT'1`HE BOARD HAS VALIDATED'1`HAT 376 OF

19 WELL, WHO KNOWS WHAT WILL HAPPEN IN TERMS OP' 19 THE SIGNATURES PRESENTED ARE OF ELECTORS WITHIN

20 GETTING OUT OF OUR COURT, BACK TO YOUR COURT, 20 THE CITY OF POWELL, AND THAT THE STAFF BE

21 POTENTLAI..I.Y BACK TO THE COURTS, AND THEN TRY AND 21 DIRECTED TO NOTIFY THE CITY OF POWELL THAT 376

22 MEET YOUR DEADLINE FOR GETTING BALLOTS PRINTED. 22 SIGNATURES ARE VALID ELECTORS.

23 MR. BURNWORTH: JUST THOUGHT I'D MENTION 23 MR. BURNWORTH: DO YOU WANT TO INCLUDE

24 ALL THAT. 24 THE NUMBER REQUIRED?

Page 35 Page37
1 MR. HOLLINS: YEAH, IT'S A PRACTICAL I MR. HELVEY: NO.

2 DIFFICiJI,TY, BUT MY GUESS IS THIS ONE'S GOING TO 2 MR. STEVENS: MOTION'S BEEN MADE BY

3 BE RESOLVED WITH THE COURTS EVENTUALLY. 3 MR. HELVEY.

4 MR. BETTS: THE VERY FIRST THING THAT 4 IS THERE A SECOND?

5 YOU SAID -- MAY NOT HAVE BEEN THE VERY FIRST, 5 MR. BURNWORTH: SECOND.

6 BUT CLOSE -- WAS IN TERMS OF GETTING A STATEMENT 6 MR. STEVENS: IS THERE ANY DISCUSSION?

7 BACK FROM THIS BOARD IN TERMS OF THE NUMBER OF 7 (NO RESPONSE.)

8 VALID SIGNATURES, AND I KNOW THAT KARLA AND JOSH 8 MR. STEVENS: AI.I. IN FAVOR, SAY AYE.

9 WERE. DOWN THERE SHAKING THEIR HEAD, BUT THERE 9 (ALL SAID AYE.)

10 WASNT A VERBAI., ANSWER TO THAT. 10 MR. STEVENS: OPPOSED?

I I FOR THE SAKE OF THE RECORD, I KNOW IN 11 (NO RESPONSE.)

12 SPEA.KING WITH THE DIRECTOR ANI) DEPUTY DIRECTOR 12 MR. STEVENS: THANK YOU.

13 PREVIOUSLY -- AND THEY RE SHAKING THEIR HEADS 13 MR. HELVEY: MR. CHAIRMAN, IN REGARDS TO

14 OVER THERE -- PREVIOUSLY THAT I THINK THEIR 14 PETITION ID 140705, WHICH IS THE INITIATIVE OF

15 INTENT IS GETTING THAT STATEMENT OUT LATER 15 THE NEW COMPREHENSIVE PLAN FOR ZONING AND

16 TODAY. 16 DEVELOPMENT AND REPEAL OF 2014-10, THAT THE

17 MR. PEDALINE: YES. 117 BOARD HAS VALIDATED 367 SIGNATURES AS BEING

18 MR. BETTS: AM I RIGHT IN SAYING THAT? 18 ELECTORS OF TI4E CITY OF POWELL AND THAT THE

19 1 DON'T WANT TO SPEAK FOR YOU, BUT I THINK WE 19 STAFF BE DIRECTED TO NOTIFY THE CITY OF POWELL

20 HAD T14AT DISCUSSION. 20 THAT 367 SIGNATURES ARE VALID.

21 MR. PEDALINE: YES. 21 MR. BURNWORTH: SECOND.

22 MS. IIERRON: THAT'S CORRECT. 22 MR. STEVENS: MOTION'S BEEN SECONDED BY

23 MR. HOLLINS: WILL IT BE HAND-DELIVERED 23 MR. BURNWORTH. IS THERE ANY DISCUSSION?

24 OR SHOULD I SEND SOMEBODY TO PICK TI` UP? 24 MR. BURNWORTH: UNLESS YOU WANT TO

PRI Court Reporting, LLC www.priohio.com
614.460.5000 or 800.229.0675 J. E. Resp.000641



August 01, 2014

Page 38 Page 40
I SECOND SOME OF THIS STUFF. 1 THAT MR. MILLER USED, THAT IT'S AN INI-'IATIVE --

2 MR. STEVENS: ALL IN FAVOR, SAY AYE. 2 1 WAS USING THE SHORTHAND THAT MR. MILLER USED,

3 (ALL SAID AYE.) 3 THAT IT'S AN INITIATIVE PETITION, AND IN PARENS,

4 MR. HEI.VEY: WE'LL STEP DOWN FOR A 4 TO AMEND POWELL'S CHARTER TO EFFECTIVELY REPEAL

5 SECOND. 5 ORDINANCE 2014-10.

6 MS. SHALOSKY: KARLA, IN ORDER TO PUT 6 IS THAT CORRECT, MR. MILLER?

7 TI-IOSE NUMBERS BACK IN, THOSE PETITIONS ARE GOING 7 MR. MILLER: YBS. WHAT I HAVE BEFORE ME

8 TO HAVE'1`O BE RE-ENTERED BECAUSE THEY -- WH.EN 8 FOR THE POWELL CIIARTER, THOUGH, INDICATES 367

9 YOU -- WHEN I INVALIDATE THEM, IT TOOK ALI, THE 9 SIGNATURES. I THINK THAT WAS THE POINT

10 WORK WE HAD DONE OUT OF THE COMPUTER. 10 MR. BETTS WAS TRYING TO MAKE.

11 MS. HERRON: OKAY. SO COULD YOU RUN THE 11 MR. BURNWORTH: OH, THAT'S THE SECOND

12 NEW NUMBERS T1iEN? 12 ONE.

13 MS. SHALOSKY: WE CANF JUST RUN THEM 13 MR. HELVEY: ON PAGE 3--

14 QUICKLY, THE NUMBERS HAVE TO BE RE-ENTERED - 14 MR. BURNWORTH: 14706.

15 OH, I CAN ADD THEM UP, YES. GOTCHA, 15 MR. HELVEY: ON PAGE 3 THERE WERE TWO

16 MS. HERRON: THANK YOU. 16 PART PETITIONS THAT WERE NOT COUNTED. WE ARE

17 MR. BURNWORTH: I DON'T KNOW ABOUT THIS 17 NOW ADDING IN THOSE VALID SIGNATURES BECAUSE

18 ONE. THE LAST ONE THEY SAID THEY WERE, BUT 18 WE'RE NOT INVALIDATING THE PART PETITIONS, AND

19 NOBODY SPOKE TO THIS ONE. 19 THAT TIE TOTAL NUMBER IS 378.

20 (PAUSE IN PROCEEDINGS.) 20 MR. MILLER: AGREED. UNDERSTOOD.

21 MR. HELVEY: MR. CHAIRMAN, I I3AVE A 21 MR. HELVEY: OKAY. IS EVERYBODY CLEAR

22 MOTION IN REGARDS TO PETITION ID 140706, WHICH 22 ON THE MOTION?

23 IS TO AMEND THE POWELI. CHARTER, AND TT'S AN 23 MR. STEVENS: IS THERE A SECOND?

24 INITIATIVE TO AMEND THE POWELL CHARTER. I MOVE 24 MR. BURNWORTH: I'LL SECOND.

Page 39 Page 41
1 THAT WE HAVE VALIDATED 378 SIGNATURES AS I MR. STEVENS: ANY DISCUSSION?

2 ELECTORS OF THE CITY OF POWELL AND THAT STAFF 2 (NO RESPONSE.)

3 NOTIFY THE CITY OF POWELL THAT WE HAVE VALIDATED 3 MR. STEVENS: ALL IN FAVOR, SAY AYE.

4 378 SIGNATURES. 4 (ALL SAID AYE.)

5 MR. STEVENS: IS THERE A SECOND? 5 MR. STEVENS: OPPOSED?

6 MR. MILLER: CHRIS, I'M WITH YOU. 6 (NO RESPONSE.)

7 MR. BETTS: IT'S NOT ON THE REPEAL. 7 MR. STEVENS: OH, I'M SORRY, AYE. I

8 MR. HELVEY: 1'M ON PAGE 3, THE 8 VOTED AYE. IS THERE ANY OTHER --

9 INITIATIVE. 9 MR. HELVEY: I MOVE WE ADJOURN,

10 MR. BETTS: ONE OF THEM IS THE CIIARTER, 10 MR. CHAIRMAN.

I 1 WHICEi IS THE ONE YOU DID, YOUR SECOND MOTION. 11 MR. BURNWORTH: SECOND.

12 T14E OTHER ONE'S THE REPEAL. 12 MR. STEVENS: ALI. IN FAVOR, SAY AYE.

13 MR. AELVEY: FIRST ONE'S REPEAL. 13 (ALL SAID AYE.)

14 MR. BETTS: CORRECT. 14 MR. STEVENS: MEETING IS ADJOURNED.

15 MR. HELVEY: SECOND ONE IS THE 15 THANK YOU SO MUCH, EVERYBODY, FOR COMING.

16 INITIATIVE ON THE ZONING PLAN, AND THE TH1RD ONE 16 -=0=-

17 IS AN INITIATIVE, AS WELL; IS THAT CORRECT? 17 THEREUPON, THE PROCEEDINGS OF AUGUST

18 MR. BETTS: YES, BUT IT'S AN INITIATIVE 18 1, 2014, WERE CONCLUDED AT 9:52 A.M.

19 WITH A REPEAL IN IT. THAT'S - I'M READING UP 19 =O=-

20 HERE. 20

21 MR. PEDALINE: TO CLARIFY, MR. RELVEY 21

22 AND MR. CHAIRMAN, IT'S TO REJECT THE DEVELOPMENT 22

23 PLAN FOR THE CENTER AT POWELL CROSSING, LLC. 23

24 MR. HELVEY: I WAS USING'I`I3E NOTATION 24
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1 CERTIFICATE

2 1, ANGELA R. STARBUCK, RPR, CRR, CCP,

3 A NOTARY PUBLIC IN AND FOR THE STATE OF OHIO, DO

4 HEREBY CERTIFY THAT I REPORTED THE FOREGOING

5 PROCEEDINGS AND THAT THE FOREGOING TRANSCRIPT OF

6 SUCH PROCEEDINGS IS A FULL, TRUE AND CORRECT

7 TRANSCRIPT OF MY STENOTYPY NOTES AS SO TAKEN.

8 I DO FURTHER CERTIFY THAT I WAS CALLED

9 THERE IN THE CAPACITY OF A COURT REPORTER AND AM

10 NOT OTHERWISE INTERESTED IN THIS PROCEEDING.

11 IN WITNESS WHEREOF, I HAVE HEREUNTO

12 SET MY HAND AND AFFIXED MY SEAL OF OFFICE AT

13 COLUMBUS, OHIO, ON THIS 7TH DAY OF AUGUST, 2014.

14

15

16

17

18

19

20
4^2^e^[i ^., .^tCiYdltCk

21 ANGELA R. STARBUCK, RPR, CRR, CCP

NOTARY PUBLIC, STATE OF OHIO.

22

23 MY COMMISSION EXPIRES: DECEMBER 10, 2014

24
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CITY COUNCIL 1lIEETING, CITY OF POWELL, OHIO

RESOLUTI4N2014-16, 2014-17, AND ORDINANCE 2014-41

I

PROCEEDINGS

August 05, 2014
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8

9

10

11

12
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14

15

16

17

18

19

20

21

22

23

24

CITY COUNCIL MEETING
CITY OF POWELL, OHIO

EXCERPT OF PROCEEDINGS

TAKEN BEFORE ME, ANGELA R. STARBUCK, RPR, CRR,

CCP, A NOTARY PUBLIC IN AND FOR THE STATE OF

OHIO, AT VILLAGE GREEN MUNICIPAL BUILDING, 47

HALL STREET, POWELL, OHIO 43065, ON AUGUST 5,

2014, AT 7:39 P.M.
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Page 2 Page 4

1 CITY COUNCIL MEMBERS IN ATTENDANCE: 1 MR. CLINE: YES.

2 BRIAN LORENZ, VICE MAYOR 2 MS. ROSS: TOM COUNTS?

3 FRANK BERTONE 3 MR. COUNTS: YES.

4 MIKE CRITES 4 MS. ROSS: MIKE. CRITES?

5 TOM coUNTS 5 MR. CRITES: YES.

6 RICHARD CLINE 6 MR. LORENZ: WE'RE ADJOURNED INTO

7 JON BENNEHOOF 7 EXECUTIVE SESSION. THANK YO[I FOR YOUR PATIENCE.

8 8 (THEREUPON, THE COUNCIL WAS IN EXECUTIVE

9 9 SESSION FROM 7:40 P.M. TO 8:30 P.M.)

10 GENE HOLLINS, CITY DIRECTOR 10 MR. HOLLINS: WHILE COUNSEL'S

11 STEPHEN LUTZ, CITY MANAGER 11 RECONVENING, WE APOLOGIZE, F1RST OFF, FOR THE

12 SUSIE ROSS , CITY CLERK 12 LENGTH OF OUR EXECUTIVE. THAT'S LITERALLY,

13 13 SINCE THE PETITION HAVE BEEN FILED, THAT'S THE

14 14 FIRST TIME I'VE HAD AN OPPORTUNITY TO SPEAK WITH

15 15 COUNCIL ABOUT ANYTHING RF.LATING TO THE

16 16 PETITIONS. WE HAVEN'T BFEN TOGETHER SINCE THEN.

17 17 SO, AGAIN, PLEASE ACCEPT OUR APOLOGIES FOR THE

18 18 LENGTH OF THE EXECUTIVE SESSION.

19 19 I THINK WE'RE WAITING FOR ONE MORE

20 20 COUNCIL MEMBER AND WE'LL GET ROLLING HERE AGAIN.

21 21 SO THANKS FOR YOUR PATIENCE.

22 22 (PAUSE IN PROCEEDINGS.)

23 23 MR. LORENZ: OKAY. THANKS AGAIN. WE'RE

24 24 BACK IN OUR REGULAR AGENDA. LET US NOW MOVE TO

Page 3 Page 5
1 1 ITEIv17.

2 MR. LORENZ: AT THIS TIME, WE'LL MOVE TO 2 MR. LUTZ: BEFORE YOU DO THAT, CAN WE

3 ITEM 6, WHICH IS EXECUTIVE SESSION IN ACCORDANCE 3("jE'I' A MOTION TO RECONVENE IN REGULAR SESSION.

4 WITH OHIO REVISED CODE SECTION 121.22(G)(3), 4 MR.CLLNE: SO MOVED.

5 PENDING LITIGATION. 5 MR. BE.NNEHOOF: SECC<ND.

6 SO THE AUDIENCE IS AWARE, AT THIS TIME 6 MR. LORENZ: PLEASE CALL THE ROLE.

7 COUNCIL WILL MOVE INTO OUR CONFERENCE ROOM TO 7 MS. ROSS: BRTAN LORENZ?

8 DISCUSS PENDING LEGAL MATTERS. WE' I L COME BACK $ MR. LORENZ: YES,

9 OUT WHEN WE'RE FINISHED WITH OUR DISCUSSION AND 9 MS. ROSS: JON BENNEHOOF?

10 PICK UP ON THE AGENDA WITH ITEM 7. 10 MR. BENNEHOOF: YES.

11 MR. BENNEHOOF: MR. VICE MAYOR, FOR jl MS. ROSS: FRANK,$E•RTONE?

12 PURPOSES OF THE RECORD, I WOULD MOVE TO AD7OURN 12 MR. BERTONE: HERE.

13 INTO EXECUTIVE SESSION IN ACCORDANCE WITH OHIO 13 MS. ROSS: IuCHARO CLINE?

14 REVISED CODE TO DISCUSS PENDING LITIGATION. 14 MR. CLINE: YES.

15 MR. CURTIS: SECOND. 15 MS. ROSS: TOM COUNTS?

16 MR. LORENZ: I HAVE A MOTION AND SECOND. 16 MR. COL7NTS: YES.

17 PLEASE CALL THE ROLE, SUSIE. 17 MS. ROSS: MIKE CRITES?

18 MS. ROSS: BRIAN LORENZ? 18 MR. CRITES: YES.

19 MR. LORENZ: YES. 19 MR. LORENZ: OKAY. THANK YOU. ITEM 7

20 MS. ROSS: JON BENNEHOOF? 20 IS RESOLUTION 2014-16, A RESOLUTION DETERMINING

21 MR. BENNEHOOF: YES. 21 SUFFICIENCY AND VALIDITY OF A REFERENDUM

22 MS. ROSS: FRANK BERTONE? 22 PETITION TO SUBJECT ORDINANCE 2014-10 TO

23 MR. BERTONE: YES. 23 REFERENDUM.

24 MS. ROSS: RICHARD CLINE? 24 GENE, DO YOU WANT TO GIVE US ANY INFO ON
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Page 6 Page 8
I THIS? 1 EACH RESOLUTION TO FIND THEM SUFFICIENT AND

2 MR. HOLLINS: YEAH, THANK YOU, 2 VALID, THAT ONE TIII '̂NG WE MAY WANT TO CONSIDER AS

3 MR. CHAlRMAN -- OR VICE-CHAIRMAN - MEMBERS OF 3 COUNCIL THIS EVENING IS TABLING TkIE RESOLUTIONS

4 COUNCIL. 4 AND TAKL^IG ALL THREE PIECES OF LEGISLATION UP ON

5 WHAT YOU HAVE BEFORE YOU, THE NEXT TWO 5 THE 19TH.

6 ITEMS ARE RESOLUTIONS PURSUANT TO YOUR CHARTER. 6 IT WOULD ALSO GIVE US AN OPPORTUNITY -

7 YOUR CHARTER PROCESSES FOR REFERENDUM AND 7 BY THE WAY, WE JUST RECEIVED THE POSITION

8 INITIATIVE PETITIONS WITH RESPECT TO ORDINANCES 8 STATEMENT ON BEHALF OF THE PETITIONERS WHO HAVE

9 ARE SET FORTH IN PART 6, AND WITH RESPECT TO 9 NOT HAD MUCH OF AN OPPORTUNITY TO DO ANY REVIEW

10 EACH FOR THE REFERENDUM PETITION AND AN 10 OR ANALYSIS OF THE ARGUMENTS. WE'VE HAD THE

1 I INITIATIVE PETITION, PURSUANT TO THE CHARTER, 11 FILING BY THE LANDOWNER FOR A LITTLE BIT LONGER,

12 THE FIRST T1-IING YOU DO IS RECEIVE THE REPORT 12 AND WE DISTRIBUTED WHAT WE RECEIVED TO YOU, BUT

13 FROM THE BOARD OF ELECTIONS AS TO THE NUMBER OF 13 1 KNOW IT'S BEEN A STRUGGLE TO GET ALL THIS

14 SIGNATURES THAT THEY FOUND TO BE VALID, AND MAKE 14 FILED AND OUT TO YOU GUYS IN A TIMELY MANNER.

15 A DETERMINATION - AND YOUR CHARTER SAYS BY 15 SO ONE OPTION OBVIOUSLY THAT'S BEEN

16 RESOLUTION -- WHETHER EACH PET'Y'TION IS VALID AND 16 DISCUSSED WITH COUNSEL FOR EVERYONE CONCERNED

17 SUFFICIENT. 17 WOULD BE TO TABLE THE RESOLUTIONS THIS EVENING

18 THE CHARTER THEN SAYS IF THE PETITION - I& AND TAKE ALL THIS MATTER UP ON THE 19TH. THE

19 AND IN THE CASE OF THE INITIATIVE - THE 19 TWO RESOLUTIONS AND ORDINANCE WOULD BE RIPE FOR

20 PROPOSED ORDINANCE ARE DETERMINED BY COUNCIL TO 20 YOUR CONSIDERATION AT THAT POINT, AND IF THERE

21 BE SUFFICIENT AND VALID, COUNCIL THEN IS 21 WAS ANY FURTHER RESEARCH YOU WOULD LIKE TO

22 BASICALLY - STEP 2 READS, AND ACTS UPON THE 22 DIRECT MY OFFICE TO DO, WE CERTAINLY COULD DO

23 SAME. AND YOU CAN EITHERREEPEAL THE EARLIER 23 THAT IN THE NEXT'TWO WEEKS, AS WELL.

24 ORDINANCE OR CHOOSE NOT TO REPEAL Pl' OR FAIL TO 24 DOES THAT HELP?

Page 7 Page 9
1 TAKE ANY ACTION WHATSOEVER. BUT THAT IS STEP 2. 1 MR. BENNEHOOF: GENE, ARE THERE ANY

2 THE FIRST TI3ING YOU DO IS LOOK AT THESE 2 TIMELINE CONSIDERATIONS THAT POTENTIALLY

3 RESOLUTIONS AS TO WHETHER IT'S SUFFICMNT AND 3 DELAYING THIS UNTIL THE NEXT SESSION WOULD CAUSE

4 VALID. 4 A PROBLEM WITH ANY OF THE FILINGS OR ANY OF

5 THE OTHER T1i1NG BEFORE YOU THIS EVENING 5 THAT?

6 RELATED 1S THE ORDINANCE -- Tk1E ORDINANCE IS 6 MR. HOLLINS: THANK YOU FOR ASKING THAT

7 W1TH RESPECT TO THE CHARTER AMENDMENT. YOUR - 7 QUESTION, MR. BENNEHOOF. I SHOULD HAVE COVERED

8 ACTUALLY, I'M SORRY, THE OHIO CONSTITUTION SAYS 8 THAT. WE WERE ALL UP AT THE BOARD OF ELECTIONS

9 THAT WHEN THE CITIZENS INITIATED THE CHARTER 9 WHEN THEY WERE ACTING ON -- AT THEIR MEETING

10 AME•NDMENT, WE HAVE TO PASS AN ORDINANCE TO PLACE 10 WHERE THEY SENT US THE NUMBER OF VALID

11 THAT BEFORE THE VOTERS. SO YOU DO HAVE AN I I SIGNATURES - WHAT THEY FOUND TO BE VALID

12 ORDINANCE IN YOUR PACKET FOR THAT PURPOSE. 12 SIGNATURES -- AND I DID HAVE AN OPPORTUNITY TO

13 UNDER OUR CHARTER, ORDINANCES DO GO TO 13 MEET WITH TH.E BOARD OF ELECTIONS STAFF AND

14 TWO READINGS,1vOT THREE READINGS, BUT TWO 14 COUNSEL AND WENT OVER THE TIMELINES WITH THEM

15 READINGS AT DIFFERENT MEETINGS, SO WE'LL HAVE 15 AND TOLD THEM THERE WAS A POSSIBILITY THAT AT

16 THE FIRST READING OF THAT ORDINANCE T1I1S 16 LEAST ONE OF THESE MEASURES WE COULDN'T ACT ON

17 MEETING. IT'LL BE UP FOR SECOND READING ON TI3E 17 UNTIL THE 19TH AND THE EARLIEST WE COLILD GET THE

18 19TH AT YOUR NEXT MEETING. 18 W11OLE BUNDLE OF STUFF BACK TO THEM WOULD BE

19 1 DID SPEAK -- IiAVE THE OPPORTUNITY TO 19 AUGUST 20TH, WOULD THAT LEAVE THEM ENOUGH TIM.-E.

20 SPEAK WITH COUNSEL FOR BOTH THE PETTfIONERS AND 20 AND THEY SAID THEY DON'T PUBLISH A

21 FOR THE LANDOWNER AND INDICATED TO THEM TI3AT 21 DROP-DEAD DATE OR A PRINT DATE -- THEY DON'T

22 BECAUSE TIIE ORDINANCE WAS GOING TO A SECOND 22 REALLY PRINT BALLOTS ANYMORE, THEY'RE ALL

23 READING AND BECAUSE WE ONLY HAVE SIX MEMBERS 23 ELECTRONIC, BUT THEY SAID IT WOULD LEAVE

24 THIS EVENING AND WE NEED FOUR POSITIVE VOTES ON 24 ESSENTIALLY AN ENTIRE MONTH, WHICH IS SUFFICIENT
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1 TIME FOR THEM TO HAVE THEIR BOARD OF ELECTIONS 1 GOING TO BE HERE.

2 HEA.R.ENG ON'I'HE PROTEST, OR WHAT WE ASSUME WOULD 2 WE'RE GOING TO TRY AND LIMIT THE

3 BE A PROTEST HEARING, AND AS WELL RUN IT THROUGH 3 COMMENTS TO THREE iMINUTES PER PERSON BECAUSE

4 THE SUPREME COURT, WHICH HAS AN EXPEDITED 4 THERE'S A LOT OF PEOPLE THAT WANT TO COMMUNICATE

5 ELECTIONS HEARING PROCESS FOR THINGS LIKE THIS, 5 THEIR THOUGHTS AND FEELINGS. ANI3 IF YOU CAN

6 AND GET IT BACK TO THEM BY'I'HEIR DEADLINE. 6 ATTEND AGAIN -- BECAUSE IT SOUNDS LIKE COUNCIL

7 SO IT WOULD NOT CAUSE A TIMING ISSUE 7 PROBABLY WILS. TABLE THIS BASED ON THE - YOU

8 SUCH THAT IF IT ULTIMATELY IS ON THE NOVEMBER 8 KNOW, THE LATE COMING OF AI.L THE L'SFORMATION,

9 BALLOT FOR SOME REASON IT WOULDN'T MAKE THE 9 AND TO HAVE AN EXTRA VOTIIVG MEMBER HERE, SO JUST

10 DEADL.INE FOR THE NOVEMBER BALLOT. 10 KEEP THAT IN MIND. SO UNLESS THERE'S ANY OTHER

11 BUT THANKS FOR TIIE QUESTION. I I QUESTIONS - TOM?

12 MR. BENNEHOOF: THANK YOU. 12 MR. COUNTS: I 7UST WANT TO MAKE CLEAR

13 MR. CLINE: MR. VICE MAYOR, IF I MIGHT, 13 THAT FOR THE PETITIONERS' COUNSEL AND

14 I RECEIVED THE PETITIONERS' LEGAL BRIEF, FOR 14 LANDOWNER'S COUNSEL, WE WOULD NOT BE LOOKING FOR

15 LACK OF A BETTER WAY TO DESCRIBE IT, BY E-MAIL 15 THEM TO BE MAKING ANY STATEMENTS TONIGHT BUT

16 ON MY PHONE ABOUT 6:00 THIS AFTERNOON. I WAS IN 16 THOSE STATEMENTS WOULD BE MADE AT THE NEXT

17 COURT UNTIL 6:00. SO I WOULD BE VERY 17 MEETING AND WE WOULD JUST BE TAKING PUBLIC

18 UNCOMFORTABLE RULING ON THE MERITS WITI-IOl7T 18 COMMENT.

19 HAVING READ THAT SUBMISSION IN DETAIL. I THINK 19 MR. LORENZ: THAT'S CORRECT. YES.

20 IT'S INHERENTLY UNFAIR TO THE PETITIONERS FOR ME 20 MR. COUNTS: AND SO IT SEEMS TO ME THAT

21 TO MAKE A DECISION WHEN I HAVEN'T EVEN READ 121 WE SORT OF NEED TO HAVE A THUMB'S UP, THUMI3'S

22 THEIR PETITION PAPER YET. 12.2 DOWN, BECAUSE I WOULD HATE TO HAVE A VOTE TO

23 MR. EBERSOLE: IT JUST SAYS YOU NEED TO 23 TABLE AND THEN ALL OF A SUDDEN THERE BE A CHANGE

24 VOTE ON THE FORM OF THE PETITION. 24 OF HEART AND NOT NECESSARILY HAVE A FULL

Page 11 Page'!3
1 MR. CLINE: CAN YOU HOLD ON A SECOND. I DISCUSSION.

2 HAVING SAID THAT, WE HAVE A ROOM FULL OF 2 MR. LORENZ: FAIR ENOUGH. SO LET'S

3 PEOPLE HERE THAT IM SURE ARE NOT INTERESTED IN 3 MAYBE A THUMB'S UP, THUMB'S DOWN IF WE'RE IN

4 THE LATER ITEMS ON THE AGENDA, HER.E FOR THESE 4 FAVOR --

5 ITEMS, AND IF WE ARE GOING TO DELAY UNTIL TWO 5 MR. CLINE: I GUESS PROCEDURALLY I'LL

6 WEEKS, WHICH I PERSONALLY WOULD ASK THAT WE DO, 6 MOVE TO TABLE RESOLUTION 2014-16 FOR OUR NEXT

7 1 WOULD ASK THE CHAIR TO ALLOW ANYONE WHO'S HERE 7 REGULARLY SCHEDULED MEETING, AND THEN IN THE

S TONIGHT WHO DOES NOT 1NTEND TO BE HERE IN TWO 8 DISCUSSION OF THAT -- IP' THERE'S A SECOND --

9 WEEKS AN OPPORTUNITY TO ADDRESS COUNCIL SO WE 9 MR. BERTONE: SECOND.

10 CAN HEAR WHAT THEY SAY. 10 MR. CLINE: -- THEN WE COULD TAKE PUBLIC

I I BECAUSE I TH1NK ITS ALSO UNFAIR TO 11 COMMENT AND --

12 THESE PEOPLE TO INVITE THEM TO COME OUT TO TALK 12 MR. COUNTS: OKAY. THAT'S FINE. YEAH.

13 TO US TONIGHT AND SAY, OH, WE DIDN'T REALLY MEAN 13 MR. LORENZ: SO WE fIAVE A MOTION TO

14 IT, COME BACK IN A COUPLE WEEKS. 14 TABLE AND A SECOND. ANY DISCUSSION ON THE

15 MR. LORENZ: NO, I'D AGREE WITH THAT A 15 MOTION?

16 HUNDRED PERCENT, AND I WAS TFIINICING ALONG THE 16 MR. CLINE: I'D ASK THAT YOU OPEN IT TO

17 SAME I.iNES. AND GENE MADE THE PARTiCULAR POINT 17 PUBLIC COMMENT.

18 THAT WE ARE MISSING ANOTHER MEMBER, TOO, SO I 18 MR. LORENZ: SO, SUSIE, BEFORE WE CALL

19 WOULD ENCOURAGE -- WE'LL OPEN IT UP TO PUBLIC 19 THE ROLE, I'D INVITE ANYONE WHO HAS COMMENTS

20 COMMENT, BUT ANYONE THAT CAN BE HERE IN TWO 20 ON -- ON THIS PARTICULAR RESOLUTION TO COME UP

21 WEEKS -- AND I KNOW HOW HARD IT IS, I HAD TO GET 21 AND ADDRESS COUNCIL DIRECTLY. PLEASE STATE YOUR

22 A BABY-SITTER TO CONiE TO THE MEETING MYSELF - 22 NAME AND YOUR ADDRESS FOR THE RECORD. PLEASE --

23 IF YOU WANT TO COME UP AND COMMENT WHEN WE CALL 23 IF YOU CANNOT BE HEIiE OR DON'T PLAN TO BE HERE

24 FOR IT, I ENCOURAGE YOU TO DO SO IF YOU'RE NOT 24 AT THE MEETING, I'D ENCOURAGE YOU TO COME UP.
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1 OTHERWISE, I WOULD ENCOURAGE YOU TO HOLD YOUR I DOWN WELL TO TRY AND SAY YOU'RE GOING TO PULL

2 THOUGHTS. AND WE DO TAKE WRITTEN COMMENT, AS 2 SOME SORT OF ROUTINE WHERE SOMEHOW OR ANOTHER WE

3 WELL, THROUGH E-MAIL. 3 IiAVE THE PETITIONS AND WE'RE NOT SURE THAT

4 SO ANYONE WHO IS INTERESTED IN 4 THEY'RE REALLY CORRECT. I DON'T KNOW WHAT --

5 COMMENTING TONIGHT, PLEASE APPROACH THE PODIUM. 5 HOW MORE CORRECT THEY COULD BE.

6 THANK YOU. 6 THIS WAS DONE VERY -- IN A SHORT PERIOD

7 MR. EBERSOLE: IN THE CHARTER 7 OF TIME. WE HAVE --NO ONE HERE THAT I'VE

8 AMENDMENTS -- 8 HEARD, AND THE MEETINGS THAT I'VE BEEN TO, IS

9 MR. LORENZ: YOUR NAME AND ADDRESS, SIR? 9 AGAINST DEVELOPMENT. WB'RE ALL REASONABLE

10 MR. EBERSOLE: I'M SORRY. I'M BRIAN 10 PEOPLE, WE BELIEVE IN REASONABLE DF.VELOPMENT.

1 I EBERSOI.E, 215 SQUIRES COURT. IN THE CHARTER I 1 WE .TUST DON'T WANT DEVELOPMENT THAT WILL CHANGE

12 AMENDMENT, 6002 AND 6004, IT SAYS THAT COUNCIL 12 THE COURSE OF OUR COMMUNITY. JUST LIKE IF

13 WILL ACT FORTHWITH, MEANING THE NEXT COUNCIL 13 SOMEBODY TRIED TO PROPOSE A DIFFERENT FAMILY

14 MEETING. THE REASON THAT YOU ACT SO QUICKLY IS I4 STYLE HOME OR Q[JIET ZONES IN THE ARENA DISTRICT,

15 BECAUSE YOU'RE JUST LOOKING AT THE FORM OF THE 15 PEOPLE WOULD SAY, ITS NOT WHAT WE WANT.

16 PETITION. IS IT -- IS THERE ANY ISSUE - 16 AND I BELIEVE I STATED IN FRONT OF THIS

17 TECHNICAL ISSUE WITH THE FORM? THERE'S NO 17 GROUP OR THE PI,.ANNING GROUP TIiAT, YOU KNOW, THIS

IS DISCUSSION THAT NEEDS TO BE WITH ANY SUBSTANCE 18 COMMUNITY TENDS TO BE A LITTLE MORS CONSERVATIVE

19 OR -- THERE'S NO REASON TO TABLE IT. IT'S 19 THAN MOST, BUT YOU HAVE A COMMUNITY LIKE MALIBU,

20 EITHER WE FILLED OUT TH.IS PETITION CORRECTLY OR 20 CALIFORNIA, WHICH IS A VERY LIBERAL COMMUNITY,

21 WE DIDN"I'. SO 1 MEAN, THEREFORE, WE'RE LOOKING 21 AND THEY HAVE THE MOST CONSERVATIVE ZONING

22 FOR COUNCIL TO ACT TODAY OR WE'RE LOOKING TO 22 RECORDS. THAT'S WHAT THE CITIZENS OF THAT

23 TALK ABOUT IT IN COURT NEXT WEEK. 23 COMMUNITY WANT. THERE IS NO DEVELOPMENT.

24 MR. LORENZ: OKAY. THANK YOU. 24 THATS WHAT THEY'VE STATED THROUGH PETITIONS AND

Page 15 Page 17

1 AUDIENCE MEMBER: I AGREE. I SO FORTH.

2 AUDIENCE MEMBER: I AGREE. 2 AND THAT'S WHAT WE STATE. THIS IS WHAT

3 (APPLAUSE.) 3 WE WOULD LI1CE. TO HAVE, A COMMUNITY AS WE'VE

4 MR. LORENZ: ANY OTHER COMMENTS? SIR? 4 KNOWN IT. I WALKED TO THIS MEETING SIMPLY

5 MR_ HARTLY: HI, IT'S DAVID HARTLY, 150 5 BECAUSE IT'S EASIER TIIAN TO DEAI. WITH THE

6 GLEN ABBY COURT, AND I THINK WHAT WE WOULD -- 6 TRAFFIC.

7 WHAT WE'VE ALL BEEN TALKING ABOUT IS FULL 7 A COUPLE OTHER THINGS THAT HAVE COME TO

8 DISCLOSURE AND I THINI{. WE'VE ALL BEEN OPEN ABOUT 8 MIND IN THAT WE'VE BEEN SORT OF LECTURED TO

9 WHAT WE THOUGHT SHOULD BE DONE. WE'VE SPOKEN 9 ABOCIT DEMOGRAPHICS AND SO FORTH, WIIEN I THEVK

10 OUR VIEWS, WE'VE COME TO THE MEETINGS. THE FACT 10 WE'RE ALL PRETTY FAMILIAR WITH WIIAT'S GOING ON

11 THAT THESE PETITIONS WERE GATHERED IN SUCH A 11 IN THE WORLD AND WHAT OUR COMMUNITY'S ABOUT AND

12 SHORT PERIOD OF TIME -- ANI7 YOU DIDN'T HAVE TO 12 WHAT IT WILL BE ABOUT. AND WE'VE EVEN HEARD

13 PULL ANY TEETH, BELIEVE ME. PEOPLE EAGERLY 13 FROM PEOPLE ON COUNCIL THAT THIS PLAN IS 20

14 SIGNED UP. 14 YEARS OLD. OKAY, 20 YEARS Oi.D AND IT HASN'T

15 I DON'T UNDERSTAND WHY THERE SHOULD BE 15 BEEN UPDATED. AND NOW WE'RE TRYING TO THROW

16 ANY DELAY. I BELIEVE BY THE WILL OF THE PEOPLE, 16 STUFF IN AT THE LAST MLNUTE TO - I'M NOT SURE

17 THE VOTE OF THE PEOPLE, THIS IS QUITE OBVIOUS 17 WHAT.

18 WHAT WE'VE BEEN DEALING WITH. WE'VE HAD A LOT 18 BUT 20 YEARS AGO, I ACTUALLY WORKED IN

19 OF PATIENCE, I THINK, WHEN YOU THINK ABOUT IT. 19 WASHINGTON, D.C. AND WE DIDN'T HAVE CELL PHONES

20 FOLKS -- I MEAN, IN FULL DISCLOSURE, 1 20 AND WE DIDN'T IIAVE E-MAIL. NOW, 20 YEARS AGO,

21 GREW UP IN MARION, OHIO, UP THE ROAD, WORKING 21 WHEN YOU THINK ABOUT IT, IF YOU HAD A BUSINESS

22 CLASS TOWN. I CAN GUARANTEE YOU IF THIS HAD 22 PLAN THAT WASN'T UPDATED IN 20 YEARS, HOW

23 HAPPENED IN MARION, THE CHIEF MIGHT HAVE HAD TO 23 BACKWARDS WOULD THAT BE? AND YET FOR SOME

24 BRING IN EXTRA SECURITY BECAUSE IT WOULD NOT GO 24 REASON OR ANOTHER, WE`RE TOLD THAT WE HAVE TO
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1 REACT TO A PLAN THAT WAS MADE A LONG TIME AGO. 1 THAT COUNCIL HAS TO PUT TIi[S ON THE BALLOT.

2 MR. LORHNZ: OKAY. I'M GOING TO HAVE 2 THANK YOU.

3 TO - 3 (APPLAUSE.)

4 MR. HARTLY: OKAY. 4 MR. LORENZ: YES, MA'AM?

5 MR. LORENZ: -- ASK YOU TO WRAP IT UP. 5 MS. EBERSOLE: HI, I'M SARAH EBERSOLE,

6 MR. HARTI.Y: I'M WRAPPING IT UP. SO 6 215 SQUIRES COURT. I DON'T WANT TO WASTE YOUR

7 WHAT I'M 7UST TRYING TO SAY IS WE HERE HAVE 7 TIME EVEN THOUGH, CLEARLY, OUR TIME'S NOT

S VOICED OUR OPINIONS VERY QUICKLY, HONESTLY, S VALUABLE.

9 OPENLY, POLITELY, AND WE THINK THAT WE'VE DONE 9 1 WOULD JUST LIKE TO STATE THAT AS OUR

10 WHAT A DEMOCRATIC MOVEMENT DOES, WE'VE PRESENTFF] 10 ELECTED REPRESENTATIVES, I FEEL THAT YOU'RE UP

11 PETITIONS IN A LEGAL FASHION AND A TL'V1ELY 11 HERE TO REPRESENT US, AND WHEN WE'RE TABLING

12 FASHION AND WE WOULD LIKE THAT VOTED UPON FOR 12 THINGS AND TALKING WITH LAWYERS AND HAVING SIDE

13 THE WILL OF THE CITIZENS. BECAUSE I THINK IT'S 33 IvIEETINGS OUTSIDE OF A PUBLIC MEETING WHERE WE

14 VERY CLEAR WHAT THE VOTE WOULD BE. THANK YOU. 14 CAN VOICE OUR OPINIONS, ITS JUST KIND OF PUBLIC

15 MR. LORENZ: THANK YOU, SIR. ANY OTHER 15 PERCEPTION THAT YOU'RE DOING THINGS THAT ARE

16 COMMENTS? 16 MAYBE BEST SERVING TO WHAT YOUR AGENDA IS OR

17 (APPLAUSE.) 17 WHAT THE DEVELOPER'S AGENDAS ARE, AND RATHER

18 MR. LORENZ: AND, AGAIN, THIS IS 18 THAN LISTENING TO THE PEOPLE WHO CLEARLY MADE

19 RESOLUTION 2014-16, OKAY, THIS IS THE REFERENDUM 19 POINTS BEFORE IT EVEN GOT PASSED THAT THEY

20 PETITION. WE'RE NOT TALKING ABOUT THE 20 DIDN'T WANT THESE DEVELOPMENTS AND THAT CLEARLY

21 COMPREHENSIVE PLAN. 21 NOW FEEL THAT THESE ISSUES SHOULD BE, YOU KNOW,

22 MR. HAPPENSACK: OKAY. TOM HAPPENSACK, 22 VOTED UPON BY THE PEOPLE WHO ELECTED YOU.

23 I'M ONE OF THE PETITIONERS. FRANKLY, THE CITY 23 FOR YOU GUYS TO SAY YOU'RE NOT EVEN

24 HAS HAD OUR PETITIONS FOR 19 DAYS. THAT'S BEEN 24 GOING TO CONSIDER THIS IS, ONCE AGAIN, JUST

Page 19 Page 21
1 PLENTY OF TiME TO LOOK AT THE FORM OF THEM, 1 SHOWING US THAT YOU'RE NOT REALLY LOOKING AT THE

2 WHICH IS WHAT YOU'RE DOING TONIGHT IS TO LOOK AT 2 PUBLIC'S BEST PERCEPTION.

3 FORM. SUBSTAI+ITIVE ARGUMENTS ARE FOR COURT AND 3 AND ONE OF THE ORDINANCES DOES STATE, I

4 THOSE CAN BE - THOSE CAN BE DONE AFTER THE 4 T1I1NK IT'S 624 OR SOMETHING -- I CAN'T

5 ELECTION. 5 REMEMBER -- THAT IF THIS ISN'T VOTED ON TONIGHT,

6 ANY DELAYS IN YOUR VOTE PUTS THE 6 YOU HAVE TO SEND IT TO TIIE BOARD OF ELECTIONS

7 CITIZENS, THE PETITIONERS, AT RISK OF RUNNING 7 TOMORROW AND THEY WILL BE HANDLING IT. SO TAKE

S OUT OF TIME. THAT'S PATENTLY UNFAIR TO US_ 8 THAT INTO CONSIDERATION.

9 WB'VE DONE WHAT WE -- WE`VE INTERPRETED THE 9 BUT PUBLIC PERCEPTION, BASICALLY JUST

10 GUIDELINES, WE''VE COMPLIED WITH THE GUIDELINES. 10 FROM EVEN TALKING TO PEOPLE WHO DON'T REALLY

1 I WE'RE ASKING TONIGHT THAT CITY COUNCIL LOOK AT 11 KNOW MUCH ABOUT IT, IS THAT THE PUBLIC'S OPINION

12 THE FORM ONLY, BECAUSE THAT'S WHAT YOUR -- 12 DOESN'T MATTER AND YOU'RE NOT HERE TO REPRESENT

13 THAT'S WHAT YOUR JOB IS, AND DETERMINE EITHER WE 13 US, YOU'RE HERE TO DO WHAT YOU GUYS THINK YOU

14 DID THE RIGHT THING OR WE DIDN'T DO THE RIGHT 14 SHOULD DO AND LISTEN TO YOUR DEVELOPER FRIENDS.

15 THING. THAT'S REALLY IT_ 15 THANKS.

16 OUR -- OIJR rNFORMATION THAT WE SENT YOU 16 (APPLAUSE.)

17 TODAY WAS REALLY TALKING ABOUT THE PROTEST. WE 17 MR. LORENZ: YES, MA'AM?

1S I'EEL WE HAVE THF RIGHT TO -- TO ANSWER THEIR 18 MS. VALVONA: I'M SHARON VALVONA. I

19 PROTEST. 19 LIVE AT 225 SQUIRES COURT. IN ADDITION TO THE

20 THE BOARb OF ELECTIONS CAME BACK AND 20 COMMENTS THAT TOM HAPPENSACK MADE, IN TERMS OF

21 TOLD YOU 360-PLUS SIGNATURES ARE AUTHENTICATED. 21 THE AMOUNT OF TIME YOU'VE HAD THE PETITION AND

22 THOSE ARE VOTING CITIZENS. WE NEEDED 238. IT'S 22 THE OPPORTUNITY THAT YOU'VE ALREADY HAD TO

23 QUITE APPARENT TI-IAT WE'VE DONE WHAT WE NEEDED TO 23 REVIEW IT, I GUESS I'D LIKE TO POINT OUT IN

24 DO. SO UNLESS THERE'S A FORM ISSUE, WE BEL.IEVE. 24 TERMS OF THE IDEA THAT TWO MEETINGS ARE NEEDED
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1 FOR AN ORDINANCE, THAT ACCORDING TO THE CITY Page 22 I A QUESTION. THE BOARD OF ELECTIONS SA^II) THAT g

2 CH.ARTER, TWO MEETINGS ARE NOT REQUIRED SINCE TWO 2 THERE'S PLENTY OF TI14LE. IS THAT IN WItITING? I

3 MEETINGS MAY BE WAIVED BY A COUNCIL VOTE, AND, 3 14IEAN, NOT TOO LONG AGO, ORANGE TOWNSHIP HAD A

4 ALSO, THAT YOU COULD PASS AN EMERGENCY 4 BIG PROBLEM BETWEEN SOIYTETI-IING TIIA.T GOT E-MAII.EI],

5 ORDINANCE. 5 DIDN'T GET THERE IN TIME. SO WHAT ASSURANCE DO

6 SO PER TH6 CITY CHARTER, YOU DON'T HAVE 6 WE IiAVE THAT IF THIS GETS TABLED, IT'S GOING TO

7 TO WAIT. YOU COULD NOT ONLY DO THE TWO 7 BE TAKEN INTO ACCOUNT? THAT'S MY QUESTION. DO

8 RESOLUTIONS, BUT YOU COULD ALSO DO THE ORDINANCE 8 YOU HAVE AN ANSWER?

9 THIS EVENING. 9 MR. HOLLINS: SIR, I NE&D --

10 (APPLAUSE.) 10 MR. HADRA: DO YOU HAVE AN ANSWER?

I 1 MR. DOLCIATO: P.VENING, COUNCIL. TONY 11 MR. HOLLINS: THEY NEED TO DIRECT ME. 1

12 DOLCIATO, 142 BRIARBEND BOULEVARD IN BARTHOLOMEW 12 JUST DON'T DIALOGUE.

13 RUN ESTATES. I WANT TO ECHO THE THOUGHTS THAT 13 I+A.R HADRA: OKAY. THAT'S A QUESTION.

14 EVERYONE ELSE HAS IN THIS ROOM, AND IF THEY'RE 14 MR. LORENZ: SURE, I'LL DEFER THAT TO

15 WITH ME, MY FELLOW MEMBERS IN THE HOUSING GROUP, 15 OUR LAW DIRECTOR

16 ID ASK THEM TO STAND SO YOU DON'T JUST BEAR 16 MR. HADRA: THAT'S TIIEItE-

17 APPLAUSE, YOU SEE HOW MANY PEOPLE ARE IN TIIIS 17 MR. HOLLINS: COUNCIL, WE DID ACTUALLY

18 ROOM RIGHT NOW THAT COULD TAICE, THEIR THREE 18 HAVE AN OPPORTUNITY TO DISCUSS THE TWO TOWNSHIP

19 MINUTES TO EXPRESS'I'IiEIIt CONCERN THAT WE SHOULD 19 ISSUES. THEY WERE RUNNING LIKE 4:59 TO GET THEM

20 MOVE FORWARD ON THIS. IT'S A SIMPLE MATTER: IS 20 TO THE BALLOT, AND I WAS DISCUSSING THAT WITH

21 THE PAPERWORK LEGAL? SO IF YOURE INTERESTED, 21 STAFF.

22 SHOW - 22 WHAT IIAPPENED IS, TH.EY CHANGED THE STATE

23 (APPLAUSE.) 23 LAW TO REQUIRE 90 DAYS AI•IEAD OF TIME TO GET IT

24 MR. DOLCIATO: THANK YOU. 24 ON THE BALLOT. AND IF YOU RUN THE NUMBkRS, THE

Page 23 Page 25
1 MR. LORENZ: OTHER COMM.ENTS? 1 ACTUAL ELECTIONS WHERE THOSE FAILED AND THEY HAD

2 MS. ZIEBARTH: I KNOW MANY OF YOU. I'M 2 TO GET THEM BACK ON THE BALLOT LIKE THE 91ST

3 PAULA ZIEBARTH, IT"S 242 HOPEWELL COURT. I WAS 3 DAY, SO THE DAY AFTER THE ELECTION, THEY HAD TO

4 NST CURIOUS, I'M NOT -- I'M KIND OF A LITTLE 4 PASS THEIR RESOLUTIONS ABSOLUTELY THE NEXT DAY,

5 BIT NEW TO THIS STUFF, BUT -- RICHARD, THE 5 THEY WERE SCRAMBLING TO GET A MEETING TOGETHER.

6 BRIEFING THAT YOU REFERRED TO, WAS THAT FROM THE 6 THERE'S ACTUALLY SOMETHING IN -- IF YOU

7 DEVELOPER THAT YOU DIDN'T HAVE TIME TO LOOK AT 7 LOOK ON THE SECRETARY OF STATE'S WEB SITE, IT

8 ANT) THE REASON YOU'RE CONSIDERING TABLING THIS 8 DOES GIVE ALL THE ELECT'ION --

9 TONIGHT? 9 MR. HADRA: I'M NOT GOING TO DO THAT.

10 MR. CLINE: NO, IT CAME FROM THE 10 IM ASKING YOU A QUESTION.

I I PETITIONERS. 11 MR. HOLLINS: YOU ASKED ME IF THERE WAS

12 MS. ZIEBARTH: IT CAME FROM THE 12 ANYTHING IN WRITING.

13 PETITIONERS, OKAY. AND, AGAIN, I DON'T KNOW 13 MR HADRA: YES.

14 WHAT WAS IN THAT BRIEFING OR IF IT'S A GOOD 14 MR. HOLIdNS: OKAY. ON THE SECRETARY OF

15 REASON TO TABLE IT TONIGHT, BUT IF YOU ALL 15 STATE'S WEB SITE, THERE IS A SEPTEMBER 20 DATE

16 HAVE.N'T HAD A CHANCE TO READ IT OR SOME OF YOU 16 ON THEIR LONG CALENDAR OF ANNUAL DATES. THAT'S

17 HAVE, THERE'S DEFINITELY A MAJORITY HERE, THIS 17 WHAT I WAS GOING TO TELL YOU. YOU DON'T HAVE TO

18 EVENING, AND IF THAT PETITION IS INDEED IN 18 GO DO RESEARCH. BUT IT IS PRETTY MUCH IN

19 ORDER, THEN I THINK THAT IS YOUR RIGHT AS PEOPLE 19 WRITING WHEN THEY HAVE TO SEND THE BALLOTS OUT

20 REPRESENTING THE CITY OF POWELL TO GO AHEAD AND 20 TO THE MILITARY FOLKS, ITS SEPTEMBER 20TH.

21 PASS THAT THIS EVENING. THANK YOU. 21 MR. HADRA: I'M STILL PUZZLED BY THE

22 (APPLAUSE.) 22 FACT THAT YOU HAVE TO ASK A QUESTION, THEN. IF

23 MR. HADRA: GOOD EVENING. MY NAME IS 23 THEY HAD ENOUGH TIME, IF THAT WAS IN WRITING,

24 MIKE HADRA, 168 MEADOW RIDGE COURT. I.NST HAVE 24 WHY DID YOU HAVE TO ASK THE QUESTION?
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1 MR. HOLLINS: OUT OF A SENSE OF DECENCY I RESOLUTIONS AND ORDINANCES, WHATEVER THE MIX IS.

2 TO TIiE BOARD OF ELECTIONS TO MAKE SURE THEY HAD 2 I GOT THIS TONIGII"1'. I WAS TRAVELING --

3 TD.VIE TO DO THEIR JOB. 3 I WAS ON T1IE ROAD MOST OF T14E DAY. I GOT THIS

4 MR. HADRA: OKAY. 4 AS I WALKED IN. I HAVE NOT EVEN READ THE FIRST

5 MR. HOLLINS: WE JUST WANT TO KEEP 5 PAGE OF IT. THIS WAS FROM THE PETITIONERS. 1

6 THINGS ORDERLY AND MOVING ALONG AND NOT MISS ANTY 6 HAVE READ THE PREVIOUS INP'ORMATION TIi.AT WE'VE

7 DEADLINES SO WE'RE NOT -- WE'RE NOT GOING TO PUT 7 RECEIVED, BUT WffEN YOU PUT THE THREE OF THESE

8 YOU GUYS IN A POSITION, AFTER GOING THROUGH ALL 8 THINGS TOGETHER, IT IS NOT A SIMPLE ISSUE.

9 THIS WORK, THAT WE MISS THE NOVEMBER ELECTION. 9 AND I BEG OF YOU TO HAVE THE PATIENCE

10 MR. LORENZ: OKAY. IF THE1tE'S NO OTHER 10 FOR US TO DO AN APPROPRIATE REVIEW AND MAKE SURE

I 1 PUBLIC COMMENT, COUNCIL, WE HAVE A MOTION AND A 1.I THAT WE'RE DOING THE TIIINGS THAT ARE LEGAL --

12 SECOND TO TABLE. IS THERE. ANY FURTHER 12 I'M NOT A LAWYER, SO WE HAVE TO MAI{.E SURE THAT

13 DISCUSSION? 13 WE'RE DOING THINGS BY THE LAW, BY OlilO REVISED

14 YES, TOM? 14 CODE, BY OUR CITY CHARTER. THERE ARE A LOT OF

15 MR. COUNTS: BRIAN, I GUESS I JUST WANT 15 RULING ENTITIES. AND WE DIDN'T HAVE AN

16 TO MAKE REAL CLEAR TO THE PEOPLE THAT ARE Ilvr 16 OPPORTUI9ITY TO TALK TO THE LAW DIRECTOR UNTIL

17 THIS GROUP THAT EVERYBODY ON THIS COUNCIL REALLY 17 TI-IIS EVENING. AND WE DIDN'T HAVE -- I DIDN'T

18 WANTS TO MAKE A DECISION ON THIS. WE WANT TO 18 HAVE THIS -- WE DIDN'T FIAVE THIS UNTIL TODAY,

19 MAKE A DECISION ON THIS. BU"I' -- 19 ANI3 I DIDN'T HAVE IT UNTIL 6:30.

20 AUDIENCE MEMBER: THEN DO IT. DO IT 20 I WILL READ TI3IS. I W1LL PUT 1T IN

21 NOW. 21 CONTEXT OF THE OTHER DOCUMENTATION. AND WE'LL

22 MR. COUNTS: LET ME FINISH. 22 MAKE A DECISION, I HOPE, A PRUDENT DECISION, AND

23 AUDIENCE MEMBER: WHAT ARE YOU DOING? 23 I UNDERSTAND TI-iAT THE TI]vIELINES WILL ALLOW FOR

24 MR. COUN'T'S: LET ME FIAISH, OKAY? THE 24 US TO TAKE THIS TO A SECOND READING. WE WANTED

Page 27 Page29

1 PROBLEM IS, IS 7°H.AT WE HAVE TO BE FAIR TO ALL 1 YOU TO HAVE THE OPPORTUNITY TO SPEAK. I

2 PARTIES INVOLVED. TODAY WE GET A BRIEF FROM THE 2 RESPECTFULLY'I`HAAIIC YOU FOR YOUR COMMENTS. I

3 PETITiONER, AND I THINK WE OWE IT TO THE 3 WILL TAKE EVERYTHING INTO CONSIDERATION, AND I

4 PETITIONER'1'O READ THAT, READ THE CASE LAW. IF 4 APPRECIATE YOUR PATIENCE WITH US.

5 WE DIDN'T HAVE THE OPPORTUNITY TO DO THAT -- 5 MR. LORENZ: OKAY. WITH THAT, I THINK

6 WE'VE GOT SOME PRETTY COMPLEX ISSUES, LEGAL 6 THAT ENDS ALL THE COMMENTS. SO WE HAVE A MOTION

7 ISSUES IN THIS, AND THAT BOTH PARTIES HAVE 7 AND A SECOND ON -- TO TABLE THE MATTER. SO,

8 BRIEFED, AND I THINK TIIAT WE HAVE -- 8 SUSIE, CAN YOU PLEASE CALL THE ROLE.

9 MR. EBERSOLE: HAVE YOU NEVER REVIEWED A 9 MS. ROSS: JON BI'.r.NNEI3OOF?

10 PETITION BEFORE? 10 MR. BENNEHOOF: YES.

I I MR. LORENZ: SIR -- I 1 MS. ROSS: FRANK BERTONE?

12 MR. HOLLINS: YOU'RE OUT OF ORDER. 12 MR. BERTONE: YES.

13 MR. LORENZ: -- PI]BI.IC COMMENTS 13 MS. ROSS: RICHARD CLINE?

14 COMPLETE,. THANKS. 14 MR. CLINE: YES.

1 S MR COUNTS: I THINK WE OWE IT TO THE 15 MS. ROSS: TOM COUNTS?

16 CITY, WE OWE IT TO OURSELVES, TO DO'1'HE ICIND OF 16 MR. COUNTS: YES.

17 UNDERSTANDING OF THE ISSUES INVOLVED TO REALLY 17 MS. ROSS: MIKE CRI'i'ES?

18 HANDLE THE MATTER, AND THAT'S THE REASON WHY 1 18 MR. CRITES: YES.

19 THINK TIiAT IT IS APPROPRIATE TO HEAR THIS AT OUR .19 MS. ROSS: BRIAN LORENZ?

20 NEXT MEETING AFTER WE HAVE HAD THE OPPORTUNITY 20 MR. LORENZ: YES.

21 TO READ EVERYTHING THAT'S BEEN GIVEN TO US. 21 WE WILL HEAR THE RESOLUTION AT OUR

22 MR. LORENZ: ANYONE ELSE? JON? 22 AUGUST 19TH MEETING.

23 MR. BENNEHOOF: I WANT TO BE SURE THAT 23 WE NOW HAVE RESOLUTION 2014-17, A

24 WE DO THE RIGHT THING. I'VE REVIEWED THE THREE 24 RESOLUTION DETERMINING SUFFICIENCY AND VALIDITY
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Page 30 Page 32
I OF AN INITIAT - I'M SORRY, OF AN INITIATIVE 1 2014-41, AN ORDINANCE TO SUBMIT A PROPOSED

2 PETITION TO PROPOSE AN ORDINANCE TO REPEAL 2 CHARTER AMENDMENT ENTITLED, "AN AMENDMENT TO THE

3 ORDINANCE 2014 -- DID I READ THAT WRONG? I READ 3 CITY CHARTER OF POWELL, OHIO, TO SUBSTITUTE THE

4 THESE OUT OF ORDER. 4 COMPREHENSIVE PLAN OF THE VILLAGE OF POWELL OF

5 MR. HOLLINS: NO, YOU'RE CORRECT. 5 DECEMBER 1995 WITH A NEW COMPREHENSIVE PLAN FOR

6 MR. LORENZ: SORRY. ORDINANCE 2014-10. 6 ZONING AND DEVELOPMENT IN THE CITY OF POWELL,

7 GENE, DO YOU WANT TO ADD ANY COMMENTS 7 OHIO" TO THE ELECTORS OF THE CITY OF POWELL.

8 OTHER THAN THIS? 8 THIS IS A FIRST READING.

9 MR. HOLLINS: IT'S JUST THE SECOND OF 9 GENE?

10 THE TWO INITIAT - OR TWO PETITIONS RELATEI? 10 MR. HOLLINS: AND THIS IS THE TI3IRD OF

11 TO -- THIS ONE IS AN ORDINANCE. INSTEAD OF TO I 1 THE PETITIONS. IT IS A PETITION TO SUBMIT A

12 SUBJECT 2014-10 TO A REFERENDUM, TO ACTUALLY 12 CHARTER AMENDMENT TO THE BALLOT, AND THOSE ATtE

13 INITIATE A NEW ORDINANCE, THAT BEING AN 13 MOSTLY GOVERNED BY THE OHIO CONSTITUTION. WE DO

14 ORDINANCE TO REPEAL ORDINANCE 2014-10. 14 HAVE A SHORT CHARTER AMENDMENT SECTION IN OUR --

15 MR. LORENZ: COUNCIL, ANY COMMENTS? 15 IN OUR CHARTER, BUT IT BASICALLY REFERS YOU TO

16 MR. COUNTS: MR. VICE MAYOR, I WOULD 16 THE OIUO CONSTITUTION, AND THE OHIO CONSTITUTION

17 MOVE TO TABLE RESOLUTION 2014-17 TO OUR NEXT 17 REQUESTS THAT WIiEN INiTIATED BY THE CITIZENS

18 REGULARLY SCHEDULED MEETING. 18 THAT THIS COUNCIL CONSIDER AN ORDINANCE, TO

19 MR. COUNTS: SECOND. 19 SUBMIT THAT TO THE BALLOT -- THAT ORDINANCE.

20 MR. LORENZ: OKAY. WE HAVE A MOTION AND 20 MR. LORENZ: COUNCIL, QUESTIONS FOR

21 A SECOND. AGAIN, IF TIIERE'S ANY COMMENTS ON 21 STAFF, COMMENTS?

22 THIS PARTICULAR ORDINANCE AND YOU'RE NOT 22 MR. COUNTS: I ASSUME BECAUSE THIS IS A

23 AVAILABLE - WE PRETTY MUCH COVERED i'T ALL ON 23 FIRST READING, WE WOULDN'T HAVE TO TABLE

24 THE LAST ORDINANCE - FEEL FREE TO COME UP AND 24 ANYTHING BECAUSE IT WOULD ORDINAIt1LY BE HEARD AT

Page 31 Page 33

1 GIVE US SOME FEEDBACK. SEEING NONE, I'LL CLOSE I THE SECOND?

2 THE PUBLIC COMMENT. 2 MR. HOLLINS: ABSOLUTELY. IT WILI. GO TO

3 SUSIE, WE HAVE A MOTION AND A SECOND ON 3 A SECOND READING UNLESS - THE ONE RESIDENT

4 THE TABLE. WOULD YOU PLEASE CALL THE ROLE. 4 POINTED OUT INCORRECTLY. IT TAKES A

5 MS. ROSS: FRANK BERTONE? 5 SUPERMAJORITY TO PASS ANYTHING ON THE FIRST

6 MR. BERTONE: YES. 6 READING. BUT, OTHERWISE, NORMAL COURSE WOULD BE

7 MS. ROSS: RICHARD CLINE? 7 IT WOULD GO TO A SECOND READL'YG AGAIN ON THE

8 MR. CLINE: YES. 8 19TH.

9 MS. ROSS: TOM COUNTS? 9 MR. LORENZ: OKAY. WITH THAT, THEN, I

10 MR. COUNTS: YES. 10 WILL OPEN OIt]71NANCE 2014-41 TO PUBLIC COMMENT.

11 MS. ROSS: MIKE CRITES? I I MR. HAPPFNSACK: TOM HAPPENSACK, 127

12 MR. CRITES: YES. 12 KELLYS COURT, PETITIONER.

13 MS. ROSS: BRIAN LORENZ? 13 GENTLEMEN, THE SUPREME COURT SAYS YOU

14 MR. LORENZ: YES. 14 MUST DO THESE FORTHWITH. THAT HAS BEEN DEFINED

15 MS. ROSS: JON BENNEHOOF? 15 BY THE SUPREME COURT AS IMIvIEDIATELY. TABLING IT

16 MR. BENNEHOOF: YES. 16 FOR TWO WEEKS IS NOT IMMEDIATELY. SO YOU'VE

17 MR. LORENZ: MOTION IS TABLED. WE'LL 17 ALREADY ACTED ON - PUT YOURSELF IN THIS

18 DISCUSS THE MATTER AT OUR AUGUST 19TH MEETING. 18 POSITION HERE THAT I DON'T THINK IS A SMART

19 ITEM 9 IS TABLED FROM JULY 14TH -- 19 THING. I WOULD ASK, AS A PETITIONER, THAT THE

20 MR. LUTZ: MR. LORENZ, MAY I SUGGEST YOU 20 FIItST GROUP -- THAT THE RULES BE SUSPENDED AND

21 JUST MAYBE MOVE THE ORDER SLIGHTLY -- 21 THIS BE DEALT WITH TONIGHT.

22 MR. LORENZ: YEAH, GOOD IDEA. LET ME DO 22 (APPLAUSE.)

23 THAT. I'M GOING TO GO AHEAD AND BUMP UP ITEM 23 MR. EBERSOLE: I'D ALSO LIKE TO POINT

24 10, WHICH IS THE FIRST READING OF ORDINANCE 24 OUT BY CHOOSING NOT TO ACT IN THIS MEEI'iNG --
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Page 34
1 MR. LORENZ: WHAT'S YOUR NAME AGAIN,

2 SIR?

3 MR. EBERSOLE: I'M SORRY. BRIAN

4 EBERSOLE, 215 SQUIRES COURT.

5 BY CHOOSING NOT TO ACT TODAY, AT THE

6 NEXT COUNCIL MEETING, I ASSUME THAT YOU WILL BE

7 SENI)ING OUR 1'E,TITION TO THE CHARTER AMENDMENT TO

8 THE BOARD OF ELECTIONS TOMORROW, AS STATEI7 IN

9 THE CHARTER. I JUST WANT TO MAKE SURE THAT WAS

10 CLEAR THAT YOU'RE MAKING THAT DECISION. THANK

31 YOU.

12 MR. LORENZ: ANY OTHER COMMENTS?

13 SEEING NONE, I'LL CLOSE THE PUBLIC

14 HEARING ON ORDINANCE 2014-41 AND THE MATTER WILL

15 BE REMANDED TO ITS SECOND READING ON AUGUST

16 19TH.

17 OKAY. LET ME FIND MY SPOT HERE. NOW WE

18 WILL HEAR ITEM 9, WHICH IS AN ITEM TABLED FROM

19 fULY 15, 2014. THIS IS THE SECOND READING OF

20 ORDINANCE 2014-35, AN ORDINANCE TO VACATE A

21 PORTION OF A STORM SEWER DRAINAGE EASEMENT

22 LOCATED ON REAL PROPERTY OF RECORD.

23

24 (END OF REQUESTED TRANSCRIPT.)

Page 35
! CERTIFICATE

2 1, ANGELA R. STARBUCK, RPR, CRR, CCP,

3 A NOTARY PUBLIC IN AND FOR THE STATE OF OHIO, DO

4 HEREBY CERTIFY THAT I REPORTED THE FOREGOING

S PROCEEDINGS AND THAT THE FOREGOING TRANSCRIPT OF

6 SUCH PROCEEDINGS IS A TRUE AND CORRECT

7 TRANSCRIPT OF MY STENOTYPY NOTES AS SO TAKEN.

8 I DO FURTHER CERTIFY TIIAT I WAS CALLED

9 THERE IN THE CAPACITY OF A COURT REPORTER AND AM

10 NOT OTHERWISE INTERESTED IN TIllS PROCEEDING.

11 IN WITNESS WI3EREOF, I HAVE HEREUNTO

12 SET MY HAND AND AFFIXED MY SEAL OF OFFICE AT

13 COLUMBUS, OH1O, ON TIIIS 12TII DAY OF AUGUST,

14 2014.

15

16

17

18

19

20

21

22 :'4nqefr 1j, .S'iarGud(,

ANGELA R. STARBUCK, RPR, CRR, CCP

23 NOTARY PUBLIC, STATE OF OHIO.

24 MY COMMISSION EXPIRES: DECEMBER 10, 2016
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Page 2 Page 4

1 CITY COUNCIL MEMBERS IN ATTENDANCE: I MAYOR HRIVNAK: The next three

2 aim Hrivnak, Mayor 2 ordinances, Ordinance -- Resolution 2014-16,
3 Brian Lorenz, vice Mayor 3 2014-17, and Ordinance 2014-41, if it's okay
4 Frank Bertone 4 with council, I'd like to take public comment on

5 Mi ke cri tes 5 all three of those at once, that way everyone

6 Tom Counts 6 can present their position at one time and we

7 Richard Ci i ne 7 can consider all the testimony at the sazne time.
8 Ion Bennehoof 8 Is that agreeable to council?

s 9 MR. LORENZ: Mr. Mayor, I think it's

10 10 agreeable, but I would have a question. Since

11 Gene Hol l i ns, Ci ty oi rector 11 2014-16 and 2014-17 are on the table, do we have
12 stephen Lutz, City Manager 12 to remove those from the table before taking
13 Susie Ross, c3ty c3erk 13 public comment?

14 14 MR. HOLLINS: No, we tabled them to a

i5 15 date specific, so without a motion to remove

16 16 them from the table.

17 17 MR. LORENZ: Okay. Very good.

18 18 MAYOR HRIVNAK: Okay. Thank you, Brian.

19 19 So at this time, I'd like to open public

20 20 comment regarding Resolution 16, Resolution 17

21 21 and Ordinance 41. i would ask that you come

22 22 forward and state your name and address for the

23 23 record. I would ask that you keep your conunents

24 24 to the three- to five-minute range. And if you

Page 3 Page 5
1 **** I see me doing this (indicating), then that means

2 MAYOR HRIVNAK: I'd like to again call 2 that you've probably been here long enough.

3 the meeting to order. I'll look for a motion to 3 Please respect those that are speaking, and if

4 go back to regular session, please. 4 you'd like to speak, please wait your turn to

5 MR. BENNEHOOF: So moved. 5 come forward.

6 MR. CRITES: Second. 6 With that, are those here that would

7 MAYOR HRIVNAK: We have a motion and 7 like to speak on any or all of those ordinances?

8 second to return to open session. All those in 8 MAN PRESENT: Mr. Mayor, would you

9 favor say Aye. 9 mind -- could you clarify how you want to

10 (All members said aye.) 10 handle, in terms of -- I'm here as counsel for

11 MAYOR HRIVNAK: Any opposed? 11 the petitioners, they're obviously here as

12 (No response.) 12 counsel for the developer. I mean, is there any

13 MAYOR HRIVNAK: We are again in open 13 kind of special procedure for this?

14 session. For the record, we have done the role 14 MAYOR HRIVNAK: I would invite your

15 call. Next item on our agenda is the pledge of 15 comments during the open session. We will not

16 allegiance. If you'll stand with me, we'll do 16 have any specific comment period for yourselves.

17 our first item. 17 Yes, in the back. Is there someone that

18 (Pledge of allegiance was recited.) 18 would like to come forward?

19 MAYOR HRIVNAK: Good evening and welcome 19 MR. HOLLINS: And we might -- by the

20 to the August 19, 2014, session of the Powell 20 way, thank you to everyone that participated at

21 City Council. 21 the last council meeting. And I know that it

22 **** 22 may not have been the desire of everyone to deal

23 (Portion of meeting not transcribed.) 23 with them all this evening but we do have all

24 **** 24 seven council members and we've got all three
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Page 6 Page 8

I agenda items here to be dealt with and we will 1 the -- of the material that is inside the

2 deal with them this evening. 2 petitions is not -- this is not the appropriate

3 One thing I did want to say, if -- if 3 forum for hearings of that kind.

4 you did comment at the last meeting, we did make 4 So that being said, we do think that the

5 detailed record of those proceedings and it has 5 developers have raised a small number of

6 been distributed to all members of council. 6 arguments that are actually appropriate at this

7 Please feel free to continue to participate, but 7 juncture and I do want to just briefly address

8 1 wanted you to know that, in fact, it is 8 those with council.

9 already part of the record and has been duly 9 The first argument that the developer

10 noted and recorded by council. So you don't 10 has made is that tlaere's some sort of defect

11 absolutely need to, unless you want to, repeat I 1 with respect to the precincts or warded

12 any comments that you made at the last meeting. 12 precincts requirement on these petitions.

13 MAYOR HRIVNAK: Okay. Thank you, Gene. 13 Obviously there are no wards in the City of

14 Anyone that would like to speak? 14 Powell, so this is really an argurnent about the

15 MR. BURCH: May I go first? Evening, 15 precincts that have been listed on the part

16 council, I'm Chris Burch and I'm the attorney 16 petitions collected by the electorates of

17 that's been hired by the petitioners to see this 17 Powell.

18 process through to completion on election day on 18 We have very carefully followed the

19 November 4th. I realize I have three minutes to 19 rules. The rules for getting something on the

20 speak, so I'll try to make this brief and plain. 20 ballot, as you are all are, I'm sure, aware of

21 Council's role tonight is very limited. 21 now, is quite -- quite delicate and the

22 The Ohio Supreme Court has, on multiple 22 petitioners have been exceedingly careful to

23 occasions, made clear that when a city council 23 follow every requirement that is created by the

24 is reviewing the validity and sufficiencies of 24 state constitution and that is created by the

Page 7 Page 9
1 petitions that are before it, it is not a I Powell charter and they have followed those

2 plenary review, it is not a comprehensive 2 instructions absolutely to the tee.

3 review, it is a review that is to be based on 3 We would invite you to review each and

4 the form of the petitions and not based on their 4 every signature. We are aware that there may be

5 substance. 5 a defect with a handful of signatures with

6 I'm aware that this has been a 6 respect to, you know, a person's precinct here

7 contentious issue on the merits for Powell, and 7 or there that may not be -- that may not be

8 for good reason. This is a -- an issue that 8 correct. However, the overwhelming nuwnber of

9 affects many of the people here in Powell. It 9 signatures on these petitions is correct. And

10 affects all of the things that you guys have 10 your Powell charter explicitly says that

11 already been made aware of, like traffic and 11 signatures and petitions are to be presumed

12 those sorts of things. And at your last 12 valid, are to be presumed sufficient, and should

13 meeting, obviously many of the members of the 13 be given to the Board of Elections to be placed

14 public made themselves quite plain with respect 14 on the ballot forthwith.

15 to their position on the merits. I'm not here 15 Now, we do have an objection, we do

16 tonight to dive into the merits because the 16 think that Powell -- that the Powell City

17 merits are outside of the scope of council's 17 Council was under a clear legal duty at the last

18 duties here this evening. 18 meeting to put these on the ballots forthwith,

19 1 won't -- I will spare you the case 19 meaning immediately, but we were promised at

20 law, but the case law summarized in one sentence 20 that meeting that it would be taken under

21 is that the Ohio Supreme Court has said stay in 21 consideration tonight, and it appears to be

22 your lane. They have said that this is supposed 22 taken under consideration tonight.

23 to be about form and not about substance and 23 So with that being said, any of the

24 they have said that the substantive merits of 24 arguments that the protestors are raising with

PRI Court Reporting, LLC www.priohio.com
614.460.5000 or 800.229.0675 J. E. Resp.000671



August 19, 2014
Page 10 Page 12

1 respect to the distinction between an 1 good evening. Joseph R. Miller, 52 East Gay, on

2 administrative ordinance and a legislative 2 behalf of the Center at Powell Crossing, LLC,

3 ordinance are improper for this body. Those are 3 and Donald Kenney, Junior.

4 substantive arguna.ents based on what is contained 4 1 do have, for the record and for each

5 in the subject matter of the petitions and that 5 council member, Exhibits 1 through 13 to submit

6 is not what council is here tonight to decide. 6 in support of our protest that I would ask you

7 And so I'm sure that I've slightly 7 to consider in light of the issues raised. I

8 exceeded my three-minute allocation. I 8 will try to be brief and move through the issues

9 appreciate council's diligence on this matter. 9 quickly.

10 I know that meeting after work for hours and 10 I know you've been attentive to the

1 I hours with legal counsel is not anyone's idea of 11 briefing that we've provided. We're

12 a fun evening after a long day of work, but I do 12 appreciative of that.

13 want to just thank council for their time. 13 MAN PRESENT: Mr. Mayor, we can't hear

14 Thank you. 14 back here. We can't hear him at all.

15 MR. CLINE: Mr. Mayor, if I might ask 15 MAYOR HRIVNAK: Very good. Let me see

16 Mr. Burch one question? 16 what I can do about that.

17 MAYOR HR.IVNAK: Yes. 17 (Pause in proceedings.)

18 MR. CLINE: Mr. Burch, is it your 18 MR. EBERSOLE: Excuse me, what was just

19 position that the appropriate forum for the 19 passed out? I didn't hear that.

20 landowners to raise those concerns is the Board 20 MAYOR HRIVNAK: Could you repeat what

21 of Elections in the first instance? 21 you handed to the council, please.

22 MR. BURCH: We think there's some 22 MR. MILLER: Certainly. Exhibits 1

23 unclarity with that. I would say I think the 23 through 13 for council's consideration, and a

24 appropriate forum to raise substantive issues 24 copy has been provided to petitioner's counsel

Page 11 Page 13
1 with the merits of this would be the exact same 1 as well.

2 procedure if you were -- if city council were 2 MR. BURCH: 30 seconds before.

3 taking a residential ordinance under 3 MR. MILLER: Members of council, you are

4 consideration, which is to say that if council 4 absolutely required by your charter and Ohio law

5 were to pass, say, an unconstitutional 5 to review and examine the sufficiency and

6 ordinance, it would be challenged in the courts. 6 validity of these petitions. You are not here,

7 That would be the appropriate forum to decide 7 as it's been suggested, merely as a rubber

8 whether there was a defect with that ordinance, 8 stamp. Your lane is to decide whether these

9 whether there was a institutional infirmity with 9 petitions are authorized under Ohio law to be

10 that ordinance, and then the courts provide the 10 put to the electorate. I submit to you they are

11 appropriate procedure to -- to dive into the 11 very clearly not.

12 merits. 12 Both the Norris and Marsalek cases out

13 City council -- I mean, this city 13 of the Supreme Court upheld city councils'

14 council, from my knowledge, does have attorneys 14 decisions to uphold petitions from the Board of

15 that are on it, but you have to think that most 15 Elections that are not validly able to be put to

16 city councils are not privy to that and the 16 initiative or referendum. All three of these

17 courts are specifically designed for that 17 cannot be because they deal with an

18 purpose. 18 administrative matter.

19 MR. CLINE: Thank you. 19 And, in fact, the law is very clear in

20 MAYOR HRIVNAK: Okay. Thank you, 20 our protest, it's not been refuted in any way by

21 W. Burch. 21 petitioners, this was an administrative matter,

22 MR. CRITES: Thank you. 22 Ordinance 2014-10. Therefore, there is no

23 MAYOR IIRIVNAK: Anyone else? 23 autllority under the Ohio Constitukion which only

24 MR. MILLER: If I may? Council members, 24 allows legislative acts to go to referenda or
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Page 14 Page 16
1 initiative. There is no authority for this to 1 ever any doubt, Article 4, Section 21 of the
2 go to the ballot. And you are the gatekeeper 2 charter initiative says, the final comprehensive

3 under your own charter, revised last year to 3 plan legislatively adopted pursuant to

4 give you this power. 4 Section 18 of this Article 4 shall not be

5 The cases cited to you by petitioners do 5 compatible with Ordinance 201410 and/or the

6 not involve a city council under its own charter 6 final development plan for the Center at Powell

7 determining not just the sufficiency of 7 Crossing, LLC. And it says that no party may

8 signatures but the validity of the measures 8 rely upon that ordinance. It retroactively

9 themselves. That falls to you. 9 restricts and repeals that ordinance. It is an

10 Petitioners themselves at Page 9 -- they 10 initiative to repeal.

11 weren't really willing to commit to it here 11 In Norris in 2003, the Supreme Court

12 tonight -- but at Page 9 of the brief say, you 12 affirined North Ridgeville City Council's refusal

13 sit just as the Board of Elections did in the 13 to submit exactly what we have here, a final

14 Upper Arlington Supreme Court case where the 14 development plan approved in conformity with the

15 Supreme Court found that the Board of Elections 15 planned district standards already in place.

16 disregarded the law and abused its discretion in 16 That city council would not submit it to the

17 refusing to make that administrative/legislative 17 Board of Elections but it was administrative.
18 distinction. 18 Supreme Court upheld that.

19 You're well familiar with the process 19 Again, 2006, the Supreme Court found

20 that took place here. You approved the 20 that South Euclid City Council was not obligated

21 development plan based on the unanimous 21 to forward petitions to the Board of Elections

22 recommendation of P & Z. That's an 22 where it was a referendum on an earlier decision

23 administrative act. But if there were any 23 by council to grant a conditional use permit

24 doubt, Exhibit 1, the affidavit of David Betts, 24 that already was provided for in the existing

Page 15 Page 17
1 lays out the process that took place here and he 1 zoning.

2 concludes at Paragraph 9, because the project 2 And finally, I mentioned Upper
3 conformed to the property zoning in that planned 3 Arlington. That is the most clear of them all,

4 district, the application did not require any 4 that you would literally be disregarding

5 change to the property zoning and the 5 applicable law and abusing the discretion that

6 application could be approved under the 6 the voters entrusted with you in your charter by

7 property's existing zoning as part of the zoning 7 sending this on to the Board of Elections.

8 process. Review and approval of the application 8 Very briefly on the part petitions,

9 administers the zoning already in place. 9 because strict compliance is the standard and we

10 Nowhere in petitioner's brief do they 10 argued this thoroughly in the briefmg, the ward

11 refute that fact. Approval of the development 11 and precinct requirement is in your charter. It

12 plan was administering the current zoning. It 12 matters. It can't be read out of the charter.

13 changed no law here. Member Crites observed 13 There are no precincts in Delaware County

14 that that evening. That's at Page 14 of the 14 entitled A, B, C. It is Powell A, Powell B,

15 minutes, Exhibit 2. And as such, you cannot 15 Powell C, Powell A through J.

16 allow this to go forward to the Board of 16 Exhibit 6 in your book is the official

17 Elections. It is your job to only uphold your 17 maps of the Board of Elections identifying

18 charter and the Ohio Constitution. These 18 Powell A through J. Exhibit 7 is a canvass

19 petitions are invalid for that reason. 19 sheet from the Board of Elections identifying

20 The charter initiative suffers the same 20 the precincts as Powell A through J. Likewise,

21 fate. It is a referendum on 2014-10 disguised 21 Exhibit 8 is a record from the Board of
22 as an initiative. And you cannot pick and 22 Elections where they identify the precinct as

23 choose amongst that charter initiative what to 23 Powell G or Powell A through J. Secretary of

24 submit to the Board of Elections. If there were 24 State's records, Exhibit 9, voter registration.
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Page 18 Page 20
1 Saine thing, Powell J. 1 And I think that's important to

2 And if you look just at Exhibits 3 and 2 understand because it seemed that the

3 4, compare them side by side, the circulators 3 developer's key argument was that it was an

4 knew how to do this correctly. Some did. And 4 administrative decision. I want to make that

5 it says Powell C for some and others it just 5 very clear, that an administrative decision,

6 says G. All of those must be disqualified 6 whether it is or not, I'll talk about that in a

7 because strict compliance is the standard and 7 minute, is substance of this petition. So if

8 you are the gatekeepers. That puts, for each of 8 you're making that decision that way, you're

9 these petitions, all the signatures well below 9 going the wrong way. Obviously that's not what

10 the 238 required. 10 we're expecting here.

11 I would also say they chose not to use 11 That being said, the ordinance itself

12 the Secretary of State's model petitions which 12 says it's legislation right on it and you

13 exist, and there they would have known that it's 13 obviously took a vote to that nature. I mean --

14 required, both under your charter and state law, 14 1 mcan, so I guess, you know, it is -- it is

15 that for initiative, you provide a full and 15 legislation but like I said, if we're standing

16 correct copy of the title and text of the 16 up there voting on substance of the petition,

17 proposed ordinance. Again, this is Exhibit 11 17 not the form, you`re going beyond your duties

18 in our book. And Exhibit 10, the referendum 18 here. This is some -- that would be something

19 petition, you are to provide a copy of the title 19 that would be decided in a court of law. A

20 and text of the proposed ordinance. They did 20 judicial decision.

21 not do either of those things here. All of the 21 I further want to point out kind of a

22 petitions are invalid on that basis. 22 little timeline and also to establish the

23 I would also tell you beyond just text 23 credibility of this developer is that when we

24 title, very briefly, sir, on the repeal 24 started with this in the Board of Elections to

Page 19 Page 21
1 initiative, in addition to being impermissible, I vote on the number of petitions, they attempted

2 initiative to repeal an administrative act, it's 2 to illegally influence the Board of Elections

3 spot zoning, it's discriminatory, it's void for 3 with an entire protest stating false information

4 vagueness, it's impermissibly -- I wouldn't just 4 like he just did just now and claiming there are

5 say delegating your legislative authority to 5 wards in Powell. Even went as far as to say

6 five homeowners' associations, it is a wholesale 6 that a third of our petitioners put a ward. I

7 abdication of your authority. To only five HOAs 7 don't know how that would be possible when there

8 among the 29 here in Powell. You are charged 8 are no wards in Powell. We didn't put them on

9 with representing the entire City of Powell and 9 any of them. Again, that's just being very

10 that cannot not -- charter initiative cannot be 10 confusing.

I I passed on because it is unauthorized by Ohio law I I But we did point at the Board of

12 and that's the standard guiding you tonight. 12 Elections and they filed a -- again, another

13 MAYOR HRIVNAK: Okay. Thank you. 13 protest before oiur meeting -- and I'd also like

14 Questions? 14 to point out that at the last meeting, the

15 (No response.) 15 petitioners were blamed for delaying this

16 MAYOR HRIVNAK: Thank you very much. 16 meeting based on the brief that we filed.

17 MR. EBERSOLE: Hi, I'm Brian Ebersole. 17 We received the protest of the

18 I'm at 215 Squires Court. I'd like to point out 18 developers on -- after 5:00 on Monday night. We

19 again after what was just said that we're voting 19 had our brief to counter it in Gene Hollis's

20 here on the form of the petition, which is 20 inbox at 9:30 in the morning, had a hard copy

21 actually wliy two weeks ago we wanted to move 21 here by 11:30. I understand many of you pointed

22 forward with making a decision. We're not 22 out you didn't see that until later in the day,

23 basing this on any substance t.hat's inside that 23 but I think it`s very unfair to say that it was

24 petition. 24 the petitioners who delayed this last meeting
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1 when we went above and beyond to put something I hear all of this from your point of view. Thank

2 in front of you to counter that last protest. 2 you.

3 It seems like there was a further game 3 MAYOR HRIVNAK: Thank you, sir.

4 being played when another petition or another 4 MR. BENNEHOOF: Mr. Mayor?

5 protest came out last Friday. We chose not to 5 MAYOR HRIVNAK: Yes.

6 file an official briefbecause we thought that 6 MR. BENNEHOOF: Mr. Ebersole --

7 we would get our chance here with our counsel to 7 MR. EBERSOLE: Yes.

8 object, make those objections. We didn't want 8 MR. BENNEHOOF: -- if anybody took my

9 to cause, you know, further delay here. And we 9 comment that I had just received the

10 really, at this point, don't feel, with the few 10 documentation as I walked in that evening as

I I minutes that he's gotten, that we didn't get I 1 blaming anybody, other than perhaps myself,l
12 that fair shake either. 12 want to set the record straight. There was no

13 Again, back to the administrative issue, 13 blame laid. Secondly -- well, that being said,

14 I also wanted to point out that if indeed you do 14 my apologies if anybody felt that -- or any of

15 want to point -- vote against your duties and 15 us was saying that there was blazne.

16 it's an administrative issue, that the charter 16 Secondly, we didn't have all seven

17 atnendment is very different than the initiative 17 members, and this is a very serious matter and

18 and the referendum, and that certainly has much 18 we felt that we should have seven members, so we

19 broader scope and has notliing to do with any 19 now have seven members and we are looking at the

20 type of administrative duties. So I would 20 issues. Thank you.

21 really appreciate it, if you are going to go 21 MR. EBERSOLE: Well, as I said, the
22 beyond your duties, to consider that when you're 22 charter does say to act forthwith at the next

23 considering the three, is that they're not all 23 meeting. It`s unfortunate if Jim couldn't make

24 the same. 24 it, but, you know, there's still the obligation

Page 23 Page 28
1 When you do speak, I would appreciate it I to move forward. Like I said, immediately,

2 if you please -- if you're going to vote -- 2 instantly.
3 however you're going to vote -- please explain 3 MR. BENNEHOOF: Thank you.

4 your thinking. We'd really like to hear if you 4 MAYOR HRIVNAK: Okay. Thank you.

5 have a problem with the form, what that is, or 5 Yes, in the back.

6 if you are going to go beyond your duties and 6 MR. HARTLY: Hi, Dave Hartly, 150 Glen

7 vote based on substance. 7 Abby Court. There's a couple of things I just

8 1 think that we've been through enough, 8 wanted to bring to everyone's attention that

9 we know that our petition -- the form is good. 9 we've heard mentioned, and I won't go into all

10 We know that ifyou're going to vote on 10 the arguments about demographics and all that

11 substance, that we have a great case. We know 11 stuff, which interests me, but the main factor

12 that this has gone beyond -- you know, this came 12 is, what we have to deal with is that we've

13 back from the Board of Elections on the 1 st, you 13 never heard anyone on the -- our side here say
14 had a meeting, now this is the second meeting. 14 anything bad about development as a whole.

15 It's been 18 days. It says in the charter, one, 15 We're very open-minded for certain kinds of

16 you're supposed to make the decision at the 16 development.
17 first meeting. Second, that you were supposed 17 But much like when you purchase a
18 to be forthwith, which is immediately, 18 product, you want to get what you pay for, and

19 instantly, right then. So 18 days later doesn't 19 whether somebody lives in Powell and has an idea

20 seem to be following what is going on here with 20 of this is what they desired, a family style

21 the petitions and, technically, should have 21 environment, that sort of thing, or somebody --
22 already been acted upon. 22 a single person, let's say in the Arena

23 So as I said, please consider these 23 District, they wanted a more upscale lifestyle,

24 points as you're talking and we really want to 24 and then somebody came in and said we're going
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I to change things up here, we're going to have 1 democracy.

2 homes, we're going to have fana.ily quiet zones, 2 1 realize we all spend a lot of time on

3 we're going to change tliings up, they would have 3 these things and we're not here for the money.

4 a -- a right to be upset, as well. 4 I know you're not. I know the time you all

5 We're simply asking to continue the 5 spend. That, to me, is also the basic fo:r.tn of

6 community as -- as we moved in, whether it was 6 democracy. People that volunteer, people that

7 last year, 10 years, 20 years ago. 7 do things, that put up with all kinds of things.

8 We've heard arguments from a legal 8 Having tauglit, coached, believe me, I

9 perspective, and 1'm afraid my political science 9 understand. I've dealt with all that myself.

10 background doesn't afford me a -- a law degree, 10 I'm simply asking you to realize your

11 but I did take some prelaw classes and I do know 11 charge that the voters gave you, listen to the

12 a little bit about U.S. history, having taught 12 voters, let them decide. That's, to me, the

13 it. And when people feel like they're not 13 most obvious choice.

14 listened to and people feel like they're not 14 Thank you, gentlemen, for your time.

15 heard, people get upset. That's the reason we 15 MAYOR HRIVNAK: Thank you, sir.

16 have a nation and that we're not part of the 16 Yes, ma'am.

17 British Empire anymore. We felt like we didn't 17 MS. VALVONA: Hi there. I'm Sharon
18 have a say. 18 Valvona. I live at 225 Squires Court. And I

19 And we have grassroots appeal. We don't 19 have to admit I was nervous about passing out my

20 have the highest priced law fmn representing 20 little meager timeline to you, whether that

21 us. We're simply speaking our minds, and we 21 would be appropriate, but since you just got a

22 just simply want to do that, which is what a 22 gigantic volume, I will feel less (inaudible).

23 petition is. If we don't have the votes, we 23 Also, just -- we're passing out copies

24 don't have the votes. It's up to the people. 24 of this to the audience for the participants,

Page 27 Page 29
1 That is democracy 101. You don't have to be a 1 the residents. I'm sony, I thought I had

2 political science geek or history geek like me 2 enough copies.

3 to get that. You get it. It's up to the 3 MR. CLINE: We can share.

4 people. And the people feel like they're not 4 MS. VALVONA: I'm sure my assistant

5 being heard. 5 would be glad to bring up a couple otiier copies.

6 And then we hear words like, well, 6 MR. LORENZ: Sharon, do you want to give

7 this -- this sort of phrase, this letter, this 7 this one to Susie for the record.

8 was omitted and we don't think this meets the 8 MS. VALVONA: Absolutely. Are you guys

9 criteria, people get a little suspicious and 9 okay?

10 voters tend to take out their anger on the only 10 MR. BENNEHOOF: We're sharing.

11 people that they see fit, and that's the people I 1 MS. VALVONA: Okay. Thank you. All

12 that they elected. It's not litigants, it's not 12 right. So I wish I had the confidence and the
13 whoever. 13 aplomb of the last speaker, but I'm going to do

14 So all I'm asking is that -- use some 14 my best. If you notice my hands shaking you'll,

15 common sense. We've heard words like listen to 15 of course, forgive me. I guess the other tlring

16 the -- your charge to the voters. We've heard 16 that I would say is in realizing that I had a

17 words like discriminatoiy. Discriminatory would 17 three-minute time limit, I actualiy had little

18 be, in my sense, not letting the people have 18 forrns and I asked the folks -- a couple of folks

19 their say, whichever way that goes. Whichever 19 in the back to yield their three minutes to me,

20 way that runs its source. That, in my 20 so I sort of expect to go over three minutes. I

21 determination, would be discriminatory. 21 hope you'll bear witli me, and I'll try to be

22 So I think we should just simply let the 22 conscious of your time.

23 law apply, let the people vote, have their say. 23 So I guess one thing I'd like to do is
24 And that, to me, is the simplest form of 24 thank the other residents from Powell who did a
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1 great job last night -- last time at the last 1 And the idea that when people recorded

2 mecting of representing the point of view that 2 their precinct that they had to write Powell,

3 the decision before council is pretty 3 when they wrote their Powell -- the fact that

4 straightforward, and I'd Iike to thank them. I 4 they lived in Powell next to their signature

5 wish I'd done as good a job in kind of helping 5 line, again, is more smoke and mirrors.

6 you understand what I think your decision is, 6 It makes me -- it just -- I guess I'll

7 which is pretty straightfotward. 7 talk a little bit about that. I know how hard

8 You know, speaking as a nonlawyer, 8 the circulators tried to be accurate and what a

9 there's a lot of stuff in the developer's notice 9 good job they tried to do. And, again, it makes

10 of protest and his lawyer said a lot of stuff 10 me mad.

11 tonight, although not as much as I expected. I I So kind of talking about the timeline,

12 But then again, we have the gigantic volume in 12 I'm starting out here at July 9th. We notified

13 front of you. 13 the city, as we're required to do, that we were

14 From my perspective as a nonlawyer, it's 14 planning on circulating the petition. And we

15 intended to scare or overwhelm or mislead, and, 15 asked -- we wanted to have the correct format

16 again, I think the -- I think Chris said it, 16 and we asked the city -- we told the city, we're

17 that the Powell charter is pretty clear, the 17 doing this and please review our petition for

18 petitions are presumed valid and presumed 18 defects. Two days later we were told that they

19 sufficient and the Supreme Court says stay in 19 refused to review.

20 your lane. I can't say it better than that. 20 1 mean, I think you would want the

21 From my perspective, I'm really a.ngry 21 citizens to be treated fairly and the rights of

22 about the misstatements, the developer's false 22 all citizens -- all residents to be respected.

23 statements, so as an example -- you know, you've 23 I think we really tried -- whatever your thought

24 heard and will review here in a second kind of 24 is about our form, I think we really did due

Page 31 Page 33
1 the timeline of times that we had to prepare, 1 diligence to try to ask the question, you know,

2 but we found out on Monday that, as it was 2 it's in the city charter to do this, what's the

3 pointed out to you, we heard in the Board of 3 process? We asked the question and we were told

4 Elections that there were wards associated with 4 that we wouldn't get any help by the city.

5 the signatares. Well, of course you know if you 5 I mean, I guess I would have to ask you,

6 looked at the -- and they claimed 163 had them. 6 how do you feel about that? Would you have --

7 If you looked at the petitions yourselves, of 7 is this what you would have expected? The

8 course there were no wards anywhere because 8 answer that you would have expected citizens to

9 there are -- we were, you know, a -- we don't 9 receive?

10 vote that way and there are no wards. 10 So we started to circulate our petition

11 So on Monday we found out that the claim 11 on the 1 Ith and, amazingly, in less than a week,

12 of the developer was, instead, that the 12 over 400 people had signed the petitions. And,

13 precincts were wrong. So instead of preparing 13 again, I'm outraged by the claims of the -- the

14 as I might have, I stayed up after work very 14 developer in terms of how that -- you know, the

15 late, 2:00 in the morning, to look at the -- the 15 circulation process.

16 developer's exemplar and look at all of those 16 So, again, the developer started by

17 precincts. And, of course, they were fine. 17 claiming that the petitions did not contain the

18 They were right. They were correct. I think 18 text and the title of the proposed measures.

19 there was one out of 62. And since then, I've 19 Now in recent filings, he's claiming that the

20 looked at all of the other signatures and out of 20 circulators did not have the exhibits with them.

21 over 1200 signatures, there's maybe 15. Again, 21 I'm sorry, it's sort of like watching a Jon

22 I have the documents with me. I can count them 22 Lovitz routine on Saturday Night Live. It was

23 for you exactly. But, again, it's -- it's smoke 23 the text in the title. No, no, wait, it was the

24 and mirrors. I'm sorry. 24 missing -- it was the missing exhibits. Oh,
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1 yeah, that's the ticket, it was the missing 1 dotted section represents what you could argue

2 cxhibits. And I'm sorry if I seem derisive, but 2 was our -- our prep time. But, in fact, the

3 that's how it feels. 3 solid blue line from the day before your

4 I personally spoke to every circulator 4 previous meeting and that meeting is the time

5 and made it clear how important it was that the 5 that we truly had to prepare.

6 exhibits be part of the petitions and that they 6 So, again, I appreciate Mr. Bennehoofs

7 had to have them with them and attached. You 7 comtnents. It was hard to hear -- realizing how

8 have notarized statements from every circulator 8 little time that we had to prepare -- it was

9 about their collection of signatures, and on the 9 hard to hear that the reason that this iinportant

10 front of the petition they had in their hands it 10 decision was being delayed was because, again,

I I says, on the first page, any type of election I 1 the fact that you all had not received the

12 falsification is a felony. 12 documentation.

13 So on one hand you have the diligent 13 1 guess -- so you -- I think that the

14 hard work of your neighbors and their notarized 14 other key points -- I guess related to that,

15 documentation, and on the other hand you have 15 what I should also point out is, again, as Brian

16 the developer accusing them of a felony. 16 mentioned, we heard nothing until Friday, late

17 Documented by what? Nothing. 17 Friday afternoon.. Again, a present -- something

18 MAYOR IHRIVNAK: I'll ask if you try to 18 was presented to you and, again, with very

19 bring your discussion to a close, please. 19 limited time for us to really respond.

20 MS. VALVONA: Where am 1, just out of 20 1 guess my fmal comments would be --

21 curiosity? 21 there's a lot more that I could say. Obviously

22 MAYOR HRIVNAK: You're twice as long as 22 you've asked me to kind of bring it to a close.

23 what we've allowed. 23 My experience of this is I feel outraged by it.

24 WOMAN PRESENT: She has my time. 24 1 would want to feel that the city of which I'm

Page 35 Page 37
1 WOMAN PRESENT: The developers talked 1 a resident is on my side and that hasn't been

2 for ten minutes. 2 the experience so far. I would expect at least

3 MAN PRESENT: Me, too. 3 to receive fair treatment. And I'm concerned

4 MS. VALVONA: And I have people in the 4 about some of the experiences that we've had,

5 back who have agreed that I can use their time. 5 again, which I could tell you more about.

6 MAYOR HRIVNAK: We set a time liniit. 6 But I tliink the -- I think the issue

7 We'd ask you to try to draw your discussions to 7 here is more importantly that what you have

8 a close. We'll let you fmish. 8 before you is the rights of 400-plus citizens

9 MS. VALVONA: Okay. So Iet's focus then 9 who've taken the time to express their thoughts

10 on the timeline that you have in front of you. 10 or their feelings. I think given the experience

I 1 The red -- the red portion represents the period 11 of a nonlawyer -- well, ultimately you made a

12 of time that the developer -- the developer's 12 decision. Powell's charter says that when you

13 prep time. We understand the developer was -- 13 make a decision, if enough of us disagree with

14 the dotted line represents the period of titne 14 you, there's a process to kick the decision up

15 that the developer was, we understand, looking 15 to the next level and to be decided by the

16 for copies of the petition, but we gave you the 16 voters. And we followed that process.

17 petitions on the 17th. And so from the 17th 17 The developers generated a bunch of

18 until when they presented it to the Board of 18 paper filled with misleading statements and the

19 Elections and then to you on August 1 st was 19 fact that they keep changing their -- the form

20 certainly absolutely their prep time. Thank 20 of their arguments with each new -- excuse me,

21 you -- thanks to the Board of Elections, we 21 with eacb new filing should let you know how

22 received some notification, but we received no 22 false those arguments are.

23 notification from the developer himself 23 They tried to do an end run around the

24 So, again, the blue line -- the blue 24 Board of Election process and, frankly, they've
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1 treated your citizens with contempt and they've I MR. FLOWERS: Hello.

2 wasted huge amounts of money at the taxpayer 2 MAYOR HRIVNAK: Yes, sir. Good evening.

3 expense and are likely to waste a whole lot 3 MR. FLOWERS: My naine's Justin Flowers,

4 more. 4 ten-year resident at 229 Briarbend Boulevard.

5 Enough is enough. You should move the 5 Was not planning on speaking, I'm not very good

6 petitions to the ballot. Thank you. 6 at public speaking, but I would like to express

7 (Applause.) 7 what a lot of people have already said but

8 MS. LOPES: Hi, my name's Leslie Lopes, 8 sightly different.

9 207 Woodedge Circle West, Powell, Ohio. I'm not 9 Don't know a lot about politics.

10 a lawyer. I'm not going to pretend to even know 10 There's a lot of exhibits being mentioned.

11 where to begin. But I have to say after your 11 There's a lot of folders. I'm sure you guys

12 vote went through, I'm like, well, maybe it's 12 have a lot more than you care to read, but what

13 just a small pool of us who object to this. 13 I know as an American citizen, in a

14 Maybe out in the community you guys are hearing 14 representative government, is that when somebody

15 people want this kind of housing. And I'm like, 15 wants to throw a lot of bureaucratic tape out,

16 how can we know? How can we know if this is 16 they're probably afraid of what the citizen

17 what citizens want? Maybe I'm wrong, it's just 17 wants. Because it's a lot easier to go through

18 a little bit of us and we're all up in arms. 18 lawyers and talk to seven people than convince a

19 So I think the notion, you know, is out 19 whole community.

20 there that, you know, we don't know, you don't 20 I would just like to mention one thing

21 know, until we put it to a vote. It's just at 21 the lawyer said, is that the petition only

22 that point. It was a close vote and there's a 22 referred to a couple neighborhoods, and all of

23 lot of unknowns here. And I think it's 23 Powell needs to be aware. And the only way for

24 important that we get this clarified because 24 all of Powell to have their voice said is

Page 39 Page 41
1 Powell's not going anywhere. We're not going 1 through a vote. I appreciate your time.

2 anywhere. I hope that, you know, you guys 2 (Applause.)

3 aren't going anywhere. But we need to get a 3 MR. HAPPENSACK: Do I have to? Tom

4 clear answer from the citizens. 4 Happensack, 127 Kellys Court.

5 And as for the developer, I can 5 MR. LORENZ: Yes, eveiy time.

6 empathize that a lot is on the line for him. It 6 MR. HAPPENSACK: Levity is always good.

7 is for us. We have smaller pools to deal with, 7 A little bit of levity.

8 but it's still on the line for our future as 8 1 have a prepared - I'm going to --
9 well. And we're not saying don't develop in 9 because a lot of times I get up here and I've
10 Powell, we're saying maybe develop something 10 just kind of got notes down.
i 1 different. You know, I understand he's 11 First I'd like to say this: There's
12 invested, and that's a factor, but there's lots 12 170-plus proposed units in the downtown area
13 of other things that Powell can use, just not 13 right now. We're talking about 64 tonight. But
14 this. 14 those are what we want you to consider.
15 So I hope you reconsider and I hope the 15 That's - the will of the people is that we
16 hostility that I'm hearing about can die down, 16 don't have these. It's not necessarily just
17 and maybe there's other solutions out there for 17 about this one. This is the one we have to deal
18 his sake, because I don't think this is going 18 with today. But 172. And the land, the green
19 anywhere. And I just want to know. I want to 19 space, is still there. And according to the
20 know what my neighbors think, and I would hope 20 comprehensive plan, it wi1l be developed in
21 that you guys would want to know that, too. 21 these ways and you guys in zoning have proven
22 Thank you. 22 you can't stop it.
23 MAYOR HRIVNAK: Thank you. 23 So that's why we're acting tonight.
24 (Applause.) 24 That's why we're doing this. I'm not against
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1 you guys. But I've heard the voices of the 1 Significant concerns with traffic,

2 people and I want -- and so we went to the step 2 impact on schools, high-density housing near

3 because we want them to be heard. 3 single residential housing, and the potential

4 For better or worse, this is a historic 4 change of the nature of Powell has -- of the

5 night in Powell. You have in front of you three 5 nature of Powell as it has developed over the

6 petitions signed by 360 Powell voters asking for 6 last 10 to 15 years were raised by a multitude

7 the people's voices to be heard at the ballot 7 of residents throughout the process.

8 box in November. This is 120 signatures above 8 By their votes, both bodies, zoning and

9 the required 238. 9 council, have chosen to ignore the citizens,

10 Those 360 of 400 that were gathered were 10 even though there was no community support for

11 determined by the Board of Elections to be 11 these developments. Instead we believe the

12 vote - registered voters of Powell. They put 12 majority of the members of the bodies took it

13 their City of Powell and they put their precinct 13 upon themselves to go against the will of the

14 of C or Powell C, it doesn't matter. They were 14 people, actually using each other as a reason

15 citizens of Powell. They couldn't vote in 15 they had to vote the way they did.

16 Delaware. 16 Zoning said it's about zoning in our

17 What you have witnessed over the past 17 area. It's not about the best interests. We're

18 few months is a ground swel[ of popular 18 going to build with zoning, council will deal

19 disagreement with the direction the city 19 with the best interest. Wben it got here, we

20 government wants to take in the development of 20 beard you say zoning passed it. We don't have a

21 the downtown Powell area. For many of us, this 21 choice, we have to pass it. So where does the

22 started early last fall in the planning and 22 buck stop? Who's the leader and who's not the

23 zoning committees as these proposals started to 23 leader of the city?

24 roll in. 24 In the end, the city's government as a
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1 For its part, the city, the city I whole has failed its citizens who we believe in

2 employees, the P & Z, and the council has 2 large numbers do not support the current

3 responded to its citizens by ignoring their 3 comprehensive and downtown revitalization plans.

4 voices, telling the voices they were out of 4 These plans are 20 and 10 years old respectively

5 touch. And in a few cases, actually acting and 5 and have been outdated by the tripling and

6 taking an antagonistic position to - to the 6 doubling, respectively, of the city in that time

7 citizens. 7 period -- in those time periods.

8 Tonight you have a choice between your 8 However, through this tremendous growtb,

9 citizens' voices and outside, big money 9 the city has failed to monitor what the city has

10 developers who will build, seil, and take their 10 become, why the people came to live here, what

11 profits to the bank regardless of the long-term 11 the residents want the city to be, and revisit

12 impact on Powell. 12 the plans accordingly.

13 We have pursued this course of action 13 Just now, after nine months this

14 out of service to the voice of the community 14 started, now we're going to start talking about

15 residents we have heard over the last nine 15 the comprehensive plan. Little late. There's

16 months. 16 772 things that come across your desk before

17 In the public hearings, the planning and 17 that happens.

18 zoniug commission and council heard significant 18 Our expectations as the citizens of

19 opposition to the development in question and 19 Powell is that our elected council will do and

20 other developments that you've yet to bear in 20 only do what the charter has empowered them to

21 front of you. The citizens who spoke clearly do 21 do. Look at the form of the petition and leave

22 not think these developments are in the best 22 substance for another venue.

23 interests of the City of Powell and the 23 There's only three lawyers on there.

24 residents that call it home. 24 You can't be the judges. The other four can't
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1 judge. You can't understand the law completely. I will be forced to sue. This is going to end up

2 So to do so, to vote so, would not be what 2 costing the city a lot of money. You're going

3 you're here to do. Supreme Court says that 3 to have to pay Gene Hollins's fees, you're going

4 that's the reason why that rule's in place. 4 to end up paying our attorney fees because we

5 Because judges judge, council looks at the form. 5 have a good case for it, and I believe that the

6 We hope you have seen through 6 cost is going to be around $10,000 to end up

7 developer's counsel's attempt to manipulate and 7 holding a special election. I think that if

8 taint the process. Protestor's counsel has 8 this delay goes too long, that's when it would

9 resorted to flooded with briefs at every step in 9 end up going to a special election.

10 an effort to manipulate and taint the process. 10 So I know no one in this room wants to

I1 In each instance, they have waited until the I I use their tax monies to do any of that. And

12 last minute to file and on the first two, didn't 12 basically you need to protect our fundamental

13 even provide copies to us, which is legal 13 right to ballot access, which is just

14 etiquette, at best -- at worst. 14 reiterating what everybody else has said.

15 They have changed their arguments on 15 (Applause.)

16 some briefs -- on some things in each brief and 16 MAYOR HRIVNAK: Good evening.

17 now resort to false and base -- a false and 17 MS. SWEET: Jennifer Sweet, 235 O'Quinn

18 baseless allegation that we did not present the 18 Court. I've been up here a couple of times,

19 petitions to the signers in the appropriate 19 been to a couple meetings. I just want to say

20 manner and thereby, by our signing them, 20 that I think it's unfortunate we're here at this

21 committed a felony. I take great, great angst 21 time. You guys are our elected officials,

22 at that. They have no proof, but they threw it. 22 right? We voted for you -- some of you -- and

23 The petitioners and supporters have done 23 you're here to represent us as a city and a

24 everything in our power to comply with the 24 community, and you're not.
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1 charters in our submission. In 30 days, we 1 Because every meeting I've been to,

2 researched our options, drafted our petition 2 tliere's been large opposition and it's growing

3 language, presented it to the city which refused 3 and growing as more time goes on and as the word

4 to review it, organized and carried out a 4 gets spread, but the fact in -- and I know we

5 petition drive yielding over 400 signatures, 360 5 had 30 days to do that petition, but the fact

6 of which have been approved by the board of 6 that 400 signatures -- that was really two

7 directors -- I mean the Board of Elections. And 7 weeks, because by the time they drafted

8 we filed our completed petitions to the city in 8 everything, figured out what we had to do -- you

9 the 30 days we were given. I'm not sure the 9 know, it was fast. But we got people to sign it

10 city could have acted that quick. 10 because so many people are so against it. And

11 As noted in the timeline discussed 11 the only person I've ever heard in favor of it

12 previously, we, the petitioners, and nnany of our 12 is the developer and the four people who keep

13 supporters felt like we are on trial by both the 13 voting for it. And I don't understand why, when

14 protestors and the city government. 14 we're here every meeting telling you that we

15 Thank you, gentlemen. 15 don't want this.

16 (Applause.) 16 Please, please think about that. Think

17 MS. EBERSOLE: Sara Ebersole, 215 17 about all of the -- all the concerns that we've

18 Squires Court. We know that the form of the 18 raised about the schools, about the traffic,

19 petitions is good. If you vote against us, 19 about we don't want this kind of building here.

20 you're either going to be voting on incorrect 20 We want something else, and we're not shutting

21 info on the forn or you're going beyond your 21 down all builders, we just don't want this. And

22 duty and you're going to be voting on substance. 22 we don't want the 200 extra units on the small

23 But like I said, we know that the form is good. 23 plot of land that they're planning on. It's
24 If this is voted down, the petitioners 24 just too much. And if traffic's already bad --
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1 I know we've always talked about these things 1 apartments there. I think that would add to our

2 but, really, you guys are representing us. We 2 downtown traffc situation and make this a

3 are here telling you we don't want this. Please 3 lovely community.

4 represent us and support what we want. Thanks. 4 I mean, maybe 20 years ago when I moved

5 (Applause.) 5 here -- or roughly 20 years ago -- that

6 MAYOR HRIVNAK: Anyone else? I see one 6 development would have been perfect, but it's

7 in the back. Yes, ma'am. 7 not perfect right now, and I think we've all

8 MS. WLBLE: Hi, I'm Denise Wible, 226 8 communicated our concerns about safety on the

9 Beech Trail Court. I know I'm a familiar face, 9 railroad crossing which now going west is going

10 too. I wasn't going to talk tonight. I know 10 to be a problem when we have a bunch of people

11 you've seen the petition so it's not a suiprise 11 trying to turn in to get home at night and go to

12 that I was one of the circulators. It's not 12 whatever stores end up there.

13 because I buy into every word of the petitions 13 You've got a lot of problems that are

14 that were circulated, it's because I buy into 14 going to come out of this and I think the fact

15 the idea that people should have a right to 15 that you're concerned about one property owner's

16 speak out. And, frankly, most of the people 16 rights and one developer's effort and investment

17 that live in the community of Powell don't know 17 in this proposal, you're forgetting that there

18 what's going on in this room because they're all 18 are thousands of people that live in this city

19 busy running their kids, trying to keep their 19 that have invested in their homes and their

20 businesses afloat, trying to take care of their 20 community as volunteers, in their schools, and

21 children, their parents, their lives. 21 all of the other things that make our city the

22 And I know that you give a lot of time 22 beautiful place that you keep raving about that

23 here, and as the woman before me said, and folks 23 gets awards. It's not going to be a beautiful,

24 before her said, there's absolutely no reason 24 wonderful place if we turn our eyes away from

Page 51 Page 53
1 why our elected officials should be shutting us 1 all the negatives that are going to come from

2 down when people have spoken and said we don't 2 something stupid in the wrong place.

3 like this. They come to meetings and said we 3 And we are giving you this opportunity

4 don't want this. They have told you in letters. 4 to let the voters tell you what they think,

5 I've seen the communications that have come 5 because they're not all given the opportunity to

6 through our neighborhood and, quite honestly, 1 6 get up here and talk and they're not all free to

7 feel ignored. 7 come here night after night and sit and listen

8 I was one of the circulators and I got 8 to the same communication which is, please

9 roughly 100 signatures on each of the petitions. 9 listen to us. Please understand that we're

10 In the process of doing that and in the course 10 concerned, not because we don't want to see

11 of four days, I had two people -- two people -- 11 development but we want to see smart

12 out of 102 say, no, thank you, I don't want to 12 development, and we want to see you give all of

13 sign your petition. That's two percent. If 13 those property owners a chance to vote, and I

14 those two percent of the people were standing 14 don't see why you would say no to that. Doesn't

15 here saying, you know, don't -- don't do what 15 seem logical to me.

16 you want -- or do what you want, don't do what 16 (Applause.)

17 the people want, if they represented more than 17 MR. GILLIAM: My name's Lannie Gilliam,

18 two percent, I'd be shocked. 18 III. 1 live at 300 Ridge Side Drive, Powell. I

19 1 do believe that the people of the city 19 don't want apartinents built in Powell, and I'm a

20 of Powell, if they had an opportunity, would 20 hypocrite for saying that because I own rental

21 tell you what they think. I haven't had a 21 properry. I lived in Section 8 housing. And

22 cliance to talk to every single one of them, but 22 rental property can be tough. It takes one drug

23 it is a rare occasion when I actually find 23 dealer, one gang dealer -- or gangbanger they

24 somebody who says, I would love to see 24 used to call th.em -- to flip that place upside
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1 down. I love Powell. I want to live here, I I MAYOR HRIVNAK: Okay. Thank you

2 want to be bw-ied in Ohio. I'm from Tennessee 2 everyone. We'll bring the public comment

3 originally. I have a fear that Powell could 3 portion to a close.

4 tut7a into Ferguson, Missouri. Please think 4 Council discussion regarding the

5 about that. Thank you. 5 Resolution 2014-16, a resolution determining

6 MAYOR HRIVNAK: Thank you. Yes, ma'am. 6 sufficiency and validity of a referendum

7 MS. DUNCAN: Hi. My name's Emily 7 petition to subject Ordinance 2014-10 to

8 Duncan. I live at 301 Weatherbum Court. I'm a 8 referendum.

9 new face. You haven't seen me before, because 9 Gene or Steve?

10 we just moved here in October. We moved from 10 MR. LUTZ: I'll defer to the law

11 Worthington, in an area that has a lot of 11 director.

12 apartments, and we specifically moved to Powell 12 MR. HOLLINS: Mr. Mayor, members of city

13 because we wanted to get away from the influence 13 council, this first resolution relates to the

14 that it was having on our neighborhood. 14 referendum petition. Number one, I want to

15 In talking with the old owner -- or the 15 thank all the citizens that participated in this

16 new owners of our old house, they've actually 16 this evening. This is an open democracy. I

17 had problems with those apartments, much more 17 want to thank -- well, let me step back for a

18 than we had less than a year ago. 18 second.

19 It's wonderful that the developer wants 19 You'll be hearing a good bit about this

20 to develop apartments there. That's great. 20 this evening, but the legislative authority of

21 That's fine. And they're going to be nice 21 the city really begins with the citizens, and

22 apartments. That's fine. For now. But I can 22 the citizens can choose sometimes to take that

23 tell you that the apartments we moved away fi•om 23 legislative authority back, and that's why we

24 in Worthington, they were nice at one time, too, 24 have referendum and initiative type of petition
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1 and they're not nice now. 1 procedures.

2 The developers have a habit of cozning 2 Now, the courts have set forth for us

3 in, they develop great places, and then they 3 the right, you know, forms, the right

4 walk away from them, or they sell them and they 4 procedures, that type of thing, and they've told

5 go down -- and they go downhill. 5 us that some tliings aren't referendable. That

6 Worthington's a great area. Where 1 6 may be more for the courts to decide than this

7 came from, it's not. I strongly oppose the 7 council, but please understand we operate within

8 apartments in this area, simply because we've 8 a set of rules that were set forth for us by the

9 got too much traffic. I have two little girls. 9 courts when it comes to ceding that legislative

10 Over 18,000 students are already in Olentangy. 10 authority back to you, the people.

11 They're saying it's either going to be cars or 11 The status -- I guess the precise issue

12 it's going to be kids. You can't have both. I 12 before us this evening on the referendum

13 disagree. We're going to have both. 13 petition, is the sufficiency and validity of the

14 So I would ask the council that if you 14 petition first and foremost. That we will vote

15 truly believe these apartments are in the best 15 on by resolution. At that point, our charter

16 interest -- if you truly believe in your heart 16 says there could be a second vote. There may or

17 that it's in the best interest and you are 17 may not be.

18 representing the people of Powell, let us vote 18 With respect to a refcrendutn petition,

19 on it. That's all we're asking for. Give the 19 the oper -- opportunity, I guess, is presented

20 citizens a voice which we haven't gotten so far. 20 by the charter for us just to repeal the

21 Thank you. 21 ordinance, which is the relief sought by the

22 (Applause.) 22 referendum, and council may or may not take that

23 MAYOR HRNNAK: Anyone else? Last call. 23 opportunity if it fmds the petitions to be

24 (No response.) 24 valid and sufficient.
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1 If it does anything other than repeal 1 Elections knows what process we used under our

2 it, it is going forward to the Board of 2 charter.

3 Elections and -- and I believe that's what 3 That being said, with respect to the

4 this -- what the petitioncrs and the signers of 4 referendum petition, members of council, staff

5 those petitions -- what they're seeking through 5 has determined that there were 321 valid
6 their process this evening. 6 signatures. The number of valid signatures

7 The Board of Elections has taken a vote 7 required for the ballot is 238.

8 on the number of signatures. The Board of 8 Beyond just the validity of the

9 Elections did an interesting thing, something 9 signatures, I do appreciate the extreme high

10 I've never seen them do before, which is say, 10 quality of the legal representation on both

11 well, you may have charter provisions that also I 1 sides of this. The briefs that have been

12 impact the number of signatures, and we're not 12 submitted has kept me on my toes. You would

13 going to apply our normal rules on some of those 13 think working with a council with tliree

14 issues because we don't know if that's what you 14 attorneys keeps me on my toes. Thanks, you guys

15 do -- if that's how you'd interpret your 15 added to that. I had to be really on my toes on

16 charter. 16 this one.
17 So, for instance, they didn't invalidate 17 But honestly, we think the weight of

18 part petitions when the circulator's statement 18 autlrority on petitions related to ordinances, be

19 and the number of signers was actually less than 19 they referenda petitions or initiative

20 the actual number of signers; they turned that 20 petitions, is pretty clear and it sets forth

21 issue over to us, and Chris and the attorneys 21 that this council has limited discretionary

22 for the developer will remember that part of the 22 authority reviewed by a court using an abuse of
23 meeting. 23 discretion standard, but that this council

24 I want you to know staff -- and I want 24 really isn't the appropriate forum for anything
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1 council to know -- staff has reviewed these 1 other than what would appear on the face of the

2 signatures and the petitions. We have used the 2 petition.

3 guidance promulgated by the Ohio Secretary of 3 And, further, the courts, when applying

4 State, specifically Directive 2010-01, which is 4 that type of standard, has said the

5 how they have sent instructions down to the 5 legislative/administrative determination is not

6 county board of elections about state referendum 6 apparent on its face. That's going to take some

7 petitions and we have reviewed the signatures 7 further factual development and maybe even some

8 using both that directive and any further 8 fact finding by, you know, a body that's ramped

9 requirements set forth in our charter that were 9 up to do that, a quasi-judicial body. This is

10 not set forth in that directive, specifically 10 not a quasi-judicial body for this type of

11 the precinct/ward issue. 11 determination.

12 We did invalidate on one basis -- the 12 And so we -- we think that the case law

13 Board of Elections didn't -- there were several 13 indicates that this is not the appropriate fonzrn

14 petitions where the number of signatures that 14 for a detennination of the legislative versus

15 were certified by the circulator was crossed out 15 administrative distinction, but that there are

16 and another number was put in there. It was in 16 other appropriate foruins, and both -- counsel

17 different ink. 17 for botli parties are very well aware, very well

18 We didn't feel comfortable that the 18 versed in those future proceedings where those

19 circulator had been given an opportunity to -- 19 arguments can be made to that forunx and they can

20 to attest to that number of signatures before 20 get a determination and vindicate their rights.

21 the notary. The notary signature was in the 21 So with that, I don't know if -- I'm

22 same blue ink as the circulator's signature. So 22 going to turn it over to council, if you have

23 that was one basis we wanted -- and this is 23 any questions, but that would be our staff input

24 being put on record, by the way, so the Board of 24 on Resolution 2014-16.
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I MAYOR HRIVNAK: Thank you, Gene. Are I to echo the same thing the two other council

2 there questions for Gene regarding what he's 2 members said previously, so there's rio reason

3 said this evening? 3 for me to rehash it.

4 (No response.) 4 Regardless how we feel about the

5 MAYOR HRIVNAK: If not, comments from 5 proposed development, that's not really what's

6 council, is there someone who would like to 6 at hand. What's at hand is the validity of the

7 start us ofF? Rich? 7 signatures. And I just wanted to say to the

8 MR. CLINE: I'd like to echo what 8 general public, this has been a really, really

9 Mr. Hollins said about the briefing that was 9 strange, I guess, and different process than

10 received by both the petitioners and the 10 what we've been used to.

1 I applicant's lawyers. I know many of you were i I And so as someone who goes to public

12 frustrated two weeks ago when I said I'd like to 12 hearings for a living and represents clients, I

13 hear -- take some time to digest what the 13 really understand how tough it is to sit there,

14 petitioners presented, but I found that it was 14 how difficult it is to make arrangements for

15 very well written, it was very helpful, and it's 15 kids and things like that, and I really

16 now, in some respects, at least been confimied 16 appreciate you coming and participating.

17 by the city attorney as to his opinion as to 17 And a lot of times when I sit in public

18 what is the role of the city council tonight. 18 hearings and wait for my turn to present, I -- I

19 So while you may have been dismayed at a 19 often wonder and think -- and now I'm glad to

20 two-week delay, you should understand that that 20 see this kind of participation, because I see --

21 delay was not a waste. It was helpful and the 21 it invigorates the community, and this is how

22 information that was provided was helpful. 22 the public process should be. So I applaud all

23 In light of the role that's been 23 of you for coming, whether you agree with what

24 described for us and the findings by staff that 24 we have to say or not what we have to say.
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1 there were more than 238 signatures -- valid 1 And I would just ask you, beg your

2 signatures and the limited nature of review that 2 patience -- you know, I understand, I listen to

3 council has regarding the validity of the 3 you, I think you've given me another shot on

4 petition, I'm prepared to vote in favor of the 4 council and, you know, I just kind of go by my

5 ordinance -- I'm sorry, the Resolution 2014-16 5 record, so I appreciate that. I hope that you

6 to pass this matter on to the voters -- or for 6 feel that no one up here is talking down. We

7 the general election. 7 hear you, we understand, and I think that all of

8 MAYOR IIRIVNAK: Thank you. 8 us would have the same sentiment.

9 MR. CRITES: I would join in that, 9 So at the request of Mr. Ebersole, yes,

10 Mr. Mayor. I would agree, after having read the 10 I intend to vote in favor of the Resolution

I l. briefs of both the petitioners and the 11 2014-16. Thank you.

12 applicant. Probably more importantly, listening 12 MAYOR HRIVNAK: Jon?

13 to the coinxnents that have been made by the 13 MR. BENNEHOOF: I've only been on

14 citizens of our community over the last couple 14 council for a couple years, two and a half

15 months that, you know, we are, in fact, charged 15 years, or whatever. This is probably the single

16 to look at the face of the document, determine 16 most investment in my time that I've spent on an

17 the validity and sufficiency of the petition. 17 issue. I've been involved in civics a lot

18 I've done that. And I believe, based upon that 18 longer than that. There's an old term. Rich

19 review, that the petitions are valid and they're 19 knows what that means.

20 sufficient and I intend to vote in support of 20 MR. CLINE: Yes.

21 the resolution to pass along to the ballot, as 21 MR. BENNEHOOF: But I've been involved

22 well. Thank you, sir. 22 civically a lot longer than that. This doesn't

23 MAYOR HRIVNAK: Thank you. Brian? 23 exceed the time that I've spent on other

24 MR. LORENZ: Sure. You know, I'm going 24 matters, but this matter, since I've been on
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1 council, has consumed a lot of my time. I 1 fact that we have certain rules by which this

2 appreciate evetybody's patience witia that 2 council needs to tnake a decision. And I'm glad

3 deliberation and our delay to get to this point. 3 we've got those rules and I want to see those

4 And 1, too, will be voting to pass this on. 4 rules apply, and so I, too, based on what the --

5 But it's a complex matter, and I could 5 the -- what's before us, I'm going to have to

6 wax a lot longer than that, but out of respect 6 vote in favor of this resolution.

7 to everybody in this room and those that were 7 MAYOR HRIVNAK: Thank you, Tom. I want

8 here in the room last time and that have been in 8 to thank each one of you for speaking this

9 the room for the P & Z meetings, I won't go into 9 evening. I had 13 people that came forward, and

10 a lesson on rights and voter rights or citizen 10 thank each and every one of you for your

I 1 rights or developer rights or landowner rights. 11 thoughts. I have read the briefs, these

12 1 suggest that there's a lot of education that 12 (indicating). We've already seen these and I've

13 needs to go on in those areas. But certainly as 13 read them 91. And I've read the petitioner's

14 an exercise in civics, this is certainly right 14 briefs, as well. I'm not sure why they call

15 up there. So best of luck. 15 them briefs but that's probably why I'm not a

16 MAYOR HRIVNAK: Thank you, Jon. Frank? 16 lawyer.

17 MR. BERTONE: At the risk of being 17 But, anyway, I did read all those, and I

18 redundant, as other council (inaudible) have 18 appreciate the fact that my fellow members

19 suggested (inaudible) obviously well thought out 19 thought enough to -- to weigh all that

20 articulated points of view by the petitioner and 20 inforrnation. You know, the petitioner this

21 the developer's counsel. Obviously it's time 21 evening described how he seemed to be rushed and

22 spent over the last few weeks of trying to get 22 he had very little time to prepare, but yet the

23 an understanding of all the various materials. 23 work that you did prepare was read and

24 This is a complicated matter. This is something 24 understood by the people up here, and I think

Page 67 Page 69
1 that (inaudible). I am going to vote in favor I that's what you really wanted, so I appreciate

2 of tliis, also. I appreciate your time. 2 you providing those to us and I appreciate the

3 MAYOR I•IRLVNAK: Tom? 3 members of council taking the time to understand

4 MR. COLJNTS: If this country were a pure 4 each of the briefs that came.

5 democracy, it would be easy. We wouldn't be 5 We also understand what the feeling of

6 here. You'd be doing -- making all the 6 the people are. And Gene has described to us

7 decisions, every one of them, whether to have 7 this evening what our task is with regard to

8 somebody provide gas and trash pickup or 8 Resolution 2014-I6, and that is to determine

9 whatever. But this is not a pure democracy. 9 whether it's sufficient and valid. And I think

10 And, you know, we have learned through American 10 that as far as I'm concerned, I do find it to be

I I governcnent that we've got rules, we've got laws, 11 sufficient and valid and, therefore, I think

12 and our laws guide us in how we do things. 12 it's time to pass this on to the people through

13 But even more importantly, we've got a 13 the election process and see where that -- where

14 constitution, and our constitution says in many 14 the people are pointing us to go as the

15 instances that sometimes those individual 15 majority. So I, too, will be in favor of this

16 rights, whatever those rights may be, trump what 16 ordinance.

17 the people may want. 17 MR. CLINE: Mr. Mayor, I'd move to adopt

18 What I think we've learned in this whole 18 Resolution 2014-16.

19 process is that sometimes it is good to listen 19 MR. COUNTS: Second.

20 to wliat the law is. It's good to listen to what 20 MR. BENNEHOOF: Mr. Mayor, I would like

21 the constitution says. Because if I were to 21 to make a friendly amendment that we have a roll

22 vote what my heart says, I might vote one way, 22 call vote.

23 but through all of the briefing, all of the 23 MAYOR HRI-VNAK: Yes, indeed we will.

24 discussion, I have learned and I buy into the 24 Typically we take a voice vote on resolutions
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1 but Jon has requested a roll call vote. We do I Ordinance 2014-10. Again, the number of valid

2 have a motion and a second to adopt Resolution 2 signatures required is 238.

3 2014-16. Was there any other comment? 3 Procedurally, again, it`s a resolution

4 (No response.) 4 to deternxiue sufficiency and validity and the

5 MAYOR HRIVNAK: No, we're good. Okay. 5 appropriate motion would be a:nrxotion to adopt

6 Resolution 2014-16. Susie, if you would call 6 the resolution that would find it sufficient and

7 the roll, please. 7 valid. And unless somebody had any further

8 MS. ROSS: Tom Counts? 8 motions, our charter says, unless, in essence,

9 MR. COUNTS: Yes. 9 this initiated ordinance to repeal was then

10 MS. ROSS: Mike Crites? 10 adopted by council. Barring that, if this

1 I MR. CRITES: Yes. 11 resolution is passed, it will be forwarded to

12 MS. ROSS: Jim Hrivnak? 12 the Board of Elections to be placed on the

13 MAYOR HRIVNAK: Yes. 13 ballot, as well.

14 MS. ROSS: Brian Lorenz? 14 MAYOR HRIVNAK: Thank you.

15 MR. LORENZ: Yes. 15 MR. HOLLINS: Happy to answer any

16 MS. ROSS: Jon Bennehoof? 16 questions.
17 MR. BENNEHOOF: Yes. 17 MAYOR HRIVNAK: Questions for Gene?

18 MS. ROSS: Frank Bertone? 18 MR. CRITES: Gene, same legal guidance

19 MR. BERTONE: Yes. 19 with respect to the initiative as it was with

20 MS. ROSS: Richard Cline? 20 respect to the referendum, look at the face of

21 MR. CLINE: Yes. 21 the petition?

22 MAYOR HRIVNAK: Resolution 2014-16 is 22 MR. HOLLINS: The face of the petition,

23 adopted. 23 the limited discretion to look at anything

24 (Applause.) 24 beyond what is apparent on tlle face of the
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1 MAYOR HRIVNAK: Gene, if you will I petition, including the legislative versus

2 forward that to the Board of Elections. 2 administrative determination.

3 MR. HOLLINS: Yes, procedurally, hearing 3 MR. CRITES: So same guidance as the

4 no fiu-ther motions with regard to that 4 referendum?

5 resolution, that petition will be forwarded 5 MR. HOLLINS: That's correct.

6 tomorrow to the Board of Elections. 6 MR. CRITES: Thank you.

7 MAYOR HRIVNAK: Tla.ar.tk you, sir. All 7 MAYOR HRIVNAK: Rich, you had a

8 right. The next item on our agenda is 8 question?

9 Resolution 2014-17, a resolution determining 9 MR. CLINE: That was the same question I

10 sufficiency and validity of an initiative 10 had. So thank you, Mr. Crites.

1 I petition to propose an ordinance to repeal l 1 MR. CRITES: You're quite welcome.
12 Ordinance 2014-10. 12 MAYOR HRIVNAK: Mr. Bennehoof?

13 Steve, if you would brief us on this, 13 MR. BENNEHOOF: Gene, I have a question

14 please. 14 about the form of the ballot language. Where --

15 MR. LUTZ: Once again, I'11 defer to 15 where is that -- how is that derived?

16 your law director on this matter. 16 MR. HOLLINS: Absolutely.

17 MAYOR HRNNAK: Thank you. 17 MR. BENNEHOOF: Because there -- quite

18 MR. HOLLINS: And I won't go all the way 18 frankly, I find confusion between these two, for

19 back through all the interpretive guidance and 19 one thing, and I'm afraid that the general

20 the rules that we used. We used the same 20 ptiblic will possibly ftnd confusion, especially

21 criteria we used with respect to the otlier 21 if the wording is not succinct and clear.

22 petition, and utilizing those conventions, we -- 22 MR. HOLLINS: Thank you, Mr. Bennehoof.

23 staff determined that there were 322 valid 23 A very good question. We received the

24 signatures on the initiative petition to repeal 24 indication from the Board of Elections that we
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1 will have some limited input on the actual 1 analysis is the same, my decision's the same.

2 ballot language. That would be typical when we 2 MAYOR HRIVNAK: If no further cominents,

3 send any type of issue forward to the Board of 3 I'll entertain a motion.

4 Elections for the ballot, but it's going to 4 MR. COUNTS: I'll move to adopt

5 be -- to some degree, it's going to be governed 5 Resolution 2014-17.

6 by the petitions as they were drafted and 6 MR. CRITES: Second.

7 submitted to us. 7 MAYOR HRIVNAK: We do have a motion and

8 We will take your comments into account 8 a second to adopt Resolution 2014-17. Clerk, l

9 and try and make them as clear as possible so 9 would ask for a roll call on this if you would,

10 that the voters will understand exactly what 10 please.

1I. they're voting on. But ultimately the Board of i 1 MS. ROSS: Mike Crites?

12 Elections is the drafter of that. 12 MR. CRITES: Yes.

13 MR. BENNEHOOF: Kind of like the editor 13 MS. ROSS: Jim Hrivnak?

14 of the paper. 14 MAYOR HRIVNAK: Yes.

15 MAYOR HRIVNAK: Other questions for 15 MS. ROSS: Brian Lorenz?

16 Gene? 16 MR. LORENZ: Yes.

17 (No response.) 17 MS. ROSS: John Bennehoof?

18 MAYOR HRIVNAK: Council discussion 18 MR. BENNEHOOF: Yes.

19 regarding Resolution 17? 19 MS. ROSS: Frank Bertone?

20 MR. CRITES: For the satne reasons, 20 MR. BERTONE: Yes.

21 Mr. Mayor, that I set forth on the record with 21 MS. ROSS: Richard Cline?

22 respect to Resolution 2014-16, I've again looked 22 MR. CLINE: Yes.

23 at the face of the petition, I find it to be 23 MS. ROSS: Tom Counts?

24 sufficient and valid, and I intend to vote in 24 MR. COUNTS: Yes.

Page 75 Page 77
1 support of it and passing it along to the Board ]. MAYOR HRIVNAK: Resolution 2014-17 is

2 of Elections. 2 adopted.

3 MAYOR HRIVNAK: Thank you. Anyone else 3 (Applause.)

4 care to comment? 4 MR. HOLLINS: And, Mr. Mayor, members of

5 MR. CLINE: The only comment I would 5 council not hearing any further motions, we will

6:trzalCe is I share my colleague, Mr. Bennehoofs 6 deliver this petition -- the initiative petition

7 concern that the voters might be confused by 7 to the Board of Elections tomorrow.

8 parallel proposals, but that's not a decision we 8 MAYOR HRIVNAK: Okay. Very good. Thank

9 get to make, that's a decision the voters get to 9 you. Item 8 on the agenda is a second

10 make, assuming that tbis resolution passes. 10 reading -- a second reading of Ordinance

11 And I think that under the guidance that 11 2014-4 1, an ordinance to submit a proposed

12 we've been given as to what our cast is tonight, 12 charter amendment entitled, "An amendment to the

13 that Resolution 14-17 should be passed on to the 13 city charter of Powell, Ohio to substitute the

14 voters. 14 comprehensive plan of the Village of Powell of

15 MAYOR HRIVNAK: Okay. Very good. I 15 December 1995 with a new comprehensive plan, for

16 might state for the record that the clerk has 16 zoning and development in the city of Powell,

17 passed out a revised copy of the resolution that 17 Ohio" to the electors of the city of Powell.

18 was at one time drafted and has been corrected 18 Steve, would you remind us what was

19 and I believe everyone is looking at the revised 19 discussed last tixtae an.d --

20 copy. 20 MR. LUTZ: And for a third time tonight,

21 MR. CLINE: Yes. 21 I'll defer to the city's law director on this.

22 MAYOR HRIVNAK: Okay. Very good. Any 22 MAYOR HRIVNAK: You know the first time

23 other comments? 23 I ask him, he's going to send it back to you.

24 MR. COUNTS: I would just say my 24 MR. LUTZ: I'll discuss the next item on
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I the agenda. I takes that legislative authority back and

2 MAYOR HRIVNAK: Okay. I'll be ready. 2 chooses to exercise that legislative authority

3 MR. HOLLINS: Mr. Mayor, I do appreciate 3 through the ballot box, and there is absolutely

4 your effort to try and get Mr. Lutz to handle 4 nothing wrong with - matter of fact, that's a

5 one of these which, despite your efforts, has 5 core principle of our democracy.

6 been unsuccessful. 6 However, the courts, and specifically

7 A couple of things with respect to the 7 the U.S. Supreme Court, has made it clear that

8 charter ordinance. Members of council, going 8 if it's not a taking back of legislative

9 back to the same guidance from the Secretary of 9 authority to the whole of the people but an

10 State's office and the -- any further 10 attempted delegation of that legislative

11 requirements set forth in our charter, we did 11 authority from council down to a very small,

12 review these petitions as well. The signatures 12 private component of -- of the community, a very

13 on these petitions as well, as well as their 1.3 small gathering of private either businesses or

14 form, and staff has determined that the 14 individuals, that that would -- that would not

15 initiative petition to amend the charter does 15 be the same as a referendum, you know, taking

16 have 254 valid signatures. Again, the valid 16 back the legislative authority, that would be a

17 signatures required for the ballot, that number 17 private delegation of authority.

18 is 238. 18 We have reviewed the petition in detail.

19 And, again, even though it's a charter 19 The argument -- legal arguments, again, and the

20 amendment petition and it, therefore, involves a 20 legal advice we would give you is that we

21 section of the Ohio Constitution, not just our 21 believe that delegating the legislative

22 charter referendum and initiative process, 22 authority to draft a comprehensive plan to five
23 council's role is still a limited role, and you 23 individuals in the community would not withstand

24 do have -- you are vested with some level of 24 the due process challenge and is therefore not
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1 d►scretion, with respect to this. And, again, it 1 lawful. And I'd be happy to address any
2 comes back to things that are evident on the 2 questions on that.

3 face of the petition. 3 Again, this is only looking at the face
4 This is a very detailed charter 4 of the petition. We're staying within the same
5 amendment. We looked at all aspects of the 5 bounds that have been given to us by the courts.
6 charter amendment that was proposed and whether 6 And if anybody in the -- in attendance
7 there was anything that on its face was unlawful 7 were interested, the case specifcally we're
8 or unconstitutional. Most aspects of the 8 looking at is a City of Eastlake U.S. Supreme
9 initiated charter amendment were things that we 9 Court case dealing with the charter amendment
10 have seen before in other charter amendments, 10 and sort of foretelling this type of charter
1,1 aslring council to pass a specific type of 11 amendment that might take a zoning power and
12 ordinance, et cetera, and those do pass 12 give it to a small group of individuals. And
13 constitutional muster. 13 that's the - it's a settled law, it's been --
14 Council, there's one aspect of this 14 1976 1 think that was decided. But it was
15 petition - and I'm going to go back to a 15 strikingly similar to the petition, and there is
16 statement I made earlier -- the original 16 a court procedure to challenge the
17 legislative authority in the - in the city as 17 interpretation at this level, so if -- if the
18 well as, frankly, as in our federal system, is 18 petitioners continue to appreciate but not
19 vested originally with the people. It typically 19 necessarily agree with the law director's
20 then, through an election -- through the form of 20 office's opinion on this, there certainly is a
21 government and through election, is vested in 21 court procedure to sort that out if we are

22 city council. 22 incorrect on that.

23 In a referendum, in essence, the people, 23 But with that, I'11 turn it back over to
24 the general public, the entire voting public, 24 council if you have any questions or comments.
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1 MAYOR HRIVNAK: I do have one question I in this study. So that said, I'll end my

2 and quite possibly might have answered this at 2 comznent.

3 the last meeting, so I apologize. 3 MAYOR HRIVNAK: Okay. Any other

4 The former two petitions came in the 4 questions for Gene for clarity purpose?

5 form of a resolution. Can you describe to 5 If not, we'll open for council comments.

6 council why this one was forwarded to us drafted 6 MR. COUNTS: I'm sorry, what did you

7 as a ordinance. 7 say?

8 MR. HOLLINS: Yes. Thank you, 8 MAYOR HRIVNAK: We're open for council

9 Mr. Mayor. I should have brought that up. We 9 comments regarding this ordinance.

10 are required by the Ohio Constitution, when we 10 MR. CLINE: Mr. Mayor -- Tom, go ahead.

11 receive a charter amendment petition, to pass an 11 MR. COUNTS: No.

12 ordinance, to put it in the form of an ordinance 12 MR. CLINE: I was just going to say,1

13 to vote on whether to -- to find it valid and 13 do view Ordinance 2014-41 differently than I do

14 sufficient and pass it on to the ballot. That 14 the two resolutions for the reasons stated by

15 is why this is an ordinance and the other two 15 our counsel. I think it is apparent to me, at

16 were resolutions. This one's governed by the 16 least, on the face of this ordinance, that it is

17 Ohio Constitution. 17 an attempt to delegate the zoning autliority of

18 MAYOR HRIVNAK: Okay. Very good. Thank 18 the City of Powell to five residents who

19 you. Are there other questions for Gene? Yes, 19 apparetttly would represent five homeowners

20 Tom. 20 associations out of 29 homeowners associations

21 MR. COUNTS: Gene, would I be correct 21 and the areas where residents live that are not

22 that -- that any unconstitutional provision 22 part of the homeowners associations of the City

23 within this proposed ordinance, that would be 23 of Powell.

24 grounds for -- for us to look at? 24 And for that reason, although I may move
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1 MR. HOLLINS: Yes. We believe the 1 to adopt this ordinance so that we can have a

2 Supreme Court indicated to us that is part of 2 vote on it, because I think the citizens are

3 what you're doing this evening in your role in 3 entitled to have a vote on it, I do not plan to

4 reviewing the charter amendment petition. 4 support the passage of Ordinance 14-41.

5 MR. BENNEHOOF: So we're staying in our 5 MR. CRITES: Mr. Mayor?

6 lane? 6 MAYOR HRIVNAK: Other comments? Yes,

7 MR. HOLLINS: Correct. 7 Mike.

8 MR. BENNEHOOF: I have a follow-up to 8 MR. CRITES: Gene, I just want to

9 that comment. 9 confirm my understanding of what you said. In

10 MAYOR HRIVNAK: Yes, sir. 10 your legal opinion, upon review of the face

I l MR. BENNEHOOF: Given that at our last 11 of -- of the charter provision, you find it to

12 strategy session, of which we are wanting to do 12 constitute unlawful delegation of legislative

13 every year, we agreed that we would have a 13 authority to a private group of five people,

14 comprehensive plan review and have, in fact -- 14 and -- and because you've been able to ascertain

15 not well into it, but are down the road on it, 15 that from the face of the document, that that

16 and it's being led by Mr. Crites with a large 16 can be a basis for the rejection of this

17 representation of the community. I'm -- I'm 17 ordinance; is that a correct statement?

18 conflicted by this ordinance and I -- I just 18 MR. HOLLINS: That is correct. And the

19 need to put on the record that we have a 19 only thing I would add is based on existing U.S.

20 comprehensive plan process in place, we 20 Supreme Court case law.

21 recognize that it's dated, we recognized once 21 MR. CRITES: Okay. So to use the

22 upon a time last year that our -- our charter 22 expression of the evening, we do remain in our

23 needed updating and we took action on that, and 23 lane, even though the standard's a little bit

24 I think that we're doing the appropriate thing 24 different for a review of a charter amendment
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I than it is for an initiative or referendum of an 1 at Falcon Ridge, the same as I would my neighbor

2 ordinance? 2 who lives in Golf Village.

3 MR. HOLLINS: (Indicates affirmatively.) 3 And so just to encapsulate it and put

4 MR. CRITES: Thank you. Based upon 4 the plan that's already being worked on and in

5 that, Mr. Mayor, I would be inclined to oppose 5 process -- and I get why -- why it came forward,

6 sending that to ballot. 6 to try and draw attention and get more people

7 MAYOR HRIVNAK: Any other council 7 involved. But I can't -- I can't support

8 members like to weigh in? 8 something that doesn't allow me to represent the

9 MR. COUNTS: Yeah, I would. 9 community as a whole, and that's how we're put

10 MAYOR HRIVNAK: Tom? 10 into place here. So, you know, having said

11 MR. COUNTS: First of all, I want to be 11 that, I won't be voting in favor of the

12 on record that this is bad law. Absolutely bad 12 ordinance. Thank you.

13 law. Becatise it -- it truly puts in the hands 13 MAYOR HRIVNAK: Frank, your comments?

14 of a certain segment of our community a -- the 14 MR. BERTONE: Well, again, I agree with

15 plan for this community over the next ten years 15 many members of council already this evening,

16 at least. Cuts out three-quarters of our 16 stating that the initiative -- excuse me, this

17 community. To me, that is absolutely the wrong 17 ordinance is certainly a small representative --

18 thing to be doing for -- especially by a group 18 representative of a snrtall group of our

19 of people who talk about inclusion, of being 19 community. It's not a broad-based approach.

20 involved. 20 There's an effort afoot for us to amend our

21 We have a process to do that. That 21 comprehensive master plan (inaudible). It's

22 process started at our goal setting session in 22 early in the year (inaudible) we've made

23 January. We've got a committee formed. We've 23 significant progress, and on that merit alone, I

24 got a broad group of people as part of that. 124 think (inaudible) on the face of this and I

Page 87 Page 89
1 And I will suggest to council that after this I would have to say that I'm not in favor of this.

2 vote, depending on how the vote goes, that we 2 MAYOR HRIVNAK: Thank you. Jon, I think

3 formally express what has been done in the past. 3 you've weighed in already.

4 But that law doesn't -- isn't what we're 4 MR. BENNEHOOF: I have, but I would ask,

5 talking about here, because that's not really 5 Mr. Crites, I'm sure would welcome additional

6 within the scope of our decision making. 6 attendance at his comprehensive plan meetings

7 This is unconstitutional. Not only from 7 which are publicly announced.

8 the things that our law director (inaudible), 8 MR. CRITES: Sure. And the next

9 but in my view, it's just purely -- it's spot 9 meeting, Jon, is next Tuesday evening at 6:30

10 zoning, which is unconstitutional. This is not 10 here.

11 something that we can -- we can allow to happen. 11 MAYOR HR.IVNAK: When I look at Ordinance
12 So I am not in favor of this. 12 41, 1 would tend to agree that we should not

13 MAYOR IHRIVNAK: Thank you, Tom. 13 delegate our authority to a small group of

14 Anybody else? Brian? 14 individuals, and in doing that, that would be

15 MR. LORENZ: Sure. Just as you all 15 unlawful and unconstitutional and, therefore, 1

16 heard me speak earlier about representing all 16 can`t support the passage of this ordinance, and

17 the residents, I feel the same way on this 17 that's how I'll be voting this evening.

18 particular ordinance and I have to tell you I 18 MR. CL1NE: Mr. Mayor, as I understand

19 will not be supporting this ordinance tonight, 19 the rules of parliainentary procedure, all
20 based on the face of the ordinance. And it's 20 motions are to be in the aff'u-rnative, so with

21 not representative of our community. Tom said 21 that understanding, and having already expressed

22 it, it takes a segment of our community. I live 22 my dissatisfaction with the ordinance, I'll move

23 in Golf Village. I represent the young lady -- 23 to adopt Ordinance 2014-41.

24 Miss Duncan I think your name was -- who lives 24 MR. COUNTS: Second.
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1 MAYOR HRIVNAK: Okay. We have a motion
2 and a second to adopt Ordinance 2014-41. Susie,
3 if you'd call the role, please.
4 MS. ROSS: Jim Hrivnak?
5 MAYOR HRFVNAK: No.
6 MS. ROSS: Brian Lorenz?
7 MR. LORENZ: No.
8 MS. ROSS: Jon Bennehoof?
9 MR. BENNEHOOF: No.
10 MS. ROSS: Frank Beztone?
11 MR. BERTONE: No.
12 MS. ROSS: Richard Cline?
13 MR. CLINE: No.
14 MS. ROSS: Tom Counts?
15 MR. COUNTS: No.
16 MS. ROSS: Mike Crites?
17 MR. CRITES: No.
18 MAYOR HRIVNAK: Ordinance 2014-41 has
19 been defeated.
20 ***^`
21 (End of requested transcript.)
22
23
24
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1 CERTIFICATE
2 1, Angela R. Starbuck, RPR, CRR, CCP,
3 a Notary Public in and for the State of Ohio, do
4 hereby certify that I reported the foregoing
5 proceedings and that the foregoing transcript of
6 such proceedings is a true and correct
7 transcript of my stenotypy notes as so taken.
8 I do further certify that I was called
9 there in the capacity of a court reporter and am
10 not otherwise interested in this proceeding.
11 ln witness whereof, I have hereunto
12 set my hand and affixed my seal of office at
13 Columbus, Ohio, on this 20th day of August,
14 2014.
15
16
17
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19
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BEFORE THE CITY COUNCIL OF
POWELL, OMO

IN RE: REFERENDUM AND
INITIATIVE PETTTIONS
CONCE.RN-ING CITY OF
POWELL ORDINANCE 2014-10
AI]OPTED SE TNE 17, 2014

NOTICE OF PROTEST

The Center at Powell Crossing, LLC and Donald R. Kenney, Jr. (collectively, the

"Protesting Party") gives notice of protest to the City Council of Powell, Ohio conceming the

referendum and initiative petitions (collectively, the "Petitions") filed with the City Clerk on July

17, 2014. The Petitions are insufficient and invalid on their face. Among other de£ects, the

Petitions violate Ohio law by attempting to subject an administrative decision by City Council to

a threev pronged refexen,duzn.. Moreover, the Petitions fail to strictly comply with the governing

election law requireme.nts and contain obvious unconsti-tutional violations. Accordingly, the

Petitions must be rejected ftom further consideration. A Memorandum in Support of this protest

is attached.

Respectfirily submitted,

o . :O;

BY: ... c:..p4A .. ..

s ^'.h^irtoPher L.Ingra^n
Broce L. Ingram (Ohio Bar # 0fl1. 8i1Q8)
Joseph R. Miller (Ohio Bar # 0068463)
Christopher L. Ingram (Ohio Bar # 0086325)
Vorys, Sater, Soym.our and Pease LLP
52 E. Gay Street, P.O. Box 1008
Columbus, OH 43216-1008
Telephone: (614) 464-6400
Facsimile: (614) 464-6350
Email: blin ram vor rs.com

j rm ii ierc^,^vorys. com
clingramc vor s_co.rn

Counselfor the Protesting Party
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MEMORANDUM IN SUPPORT

1. XNT'RODUC'rION

A segment of the Powell electorate, unhappy with City Council's approval by

administrative action of a final development plan in the City's Downtown Business District,

seeks to nullify Council's action with three illegitimate ballot measures. Not only are each of the

three ballot measures an unlawful usurpation of the City's right to regulate its established zoning

scheme, but they fail to comply with the requirements of applicable election laws.

The Center at Powell Crossing, LLC ("Powell Crossing") purchased 8.3 acres of land at

147 West Olentangy Street within the City's Downtown Business District (the "Property").

Consistent with the Property's zoning classification, Powell Crossing will construct a mixed-use

development consisting of 14,000 sq. ft. of retail space and sixty-four (64) residential units.

This project, developed as a result of close cooperation with local officials, is fully compliant

with the Property's zoning and the City's Comprehensive Plan. The City's Planning and Zoning

Commission unanimously approved the development plan and City Council passed Ord. No.

2014-10 on June 17, 2014 to finally approve the plan. As an administrative decision enforcing

the existing zoning, Council's decision was subject to appeal to court pursuant to R.C. 2506.04.

However, upon information and belief, none of the electors seeking to challenge that decision

chose to appeal it to court and instead have circulated ballot measures to overturn the decision.

Petitionersi have filed three (3) petitions (collectively, the "Petitions"), that seek to repeal

Council's June 17, 2014 administrative decision:

(1) Referenduin Petition for City Ordinance 2014-10, (the "Referendum");

As herein referred, "Petitioners" include the "Conunittee for Referendum of Powell City Ordinance 2014-10"; the
"Committee for Initiative for proposed Ordinance for Repeal Powell City Ordinance 2014-10"; and the
"Committee for Initiative for Powell Compxehensive Plan Charter Amendment." Upon information and belief, all
three Convriittees consist of three common members: Brian Ebersole, Thomas J. Happensack, and Sharon
Valvona.

1
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(2) Initiative Petition to repeal City Ordinance 2014-10, (the "Repeal
Initiative"); and

(3) Initiative Petition to amend Powell's Charter to effectively repeal
Ordinance 2014-10 and spot zone the Property, (the "Charter
Initiative").

Each of these ballot measures are invalid and insufficient. First, the Petitions are an

illegal attempt to referend an administrative decision and circumvent the required appeal

procedures. Second, the Petitions fail to comply with requirements of the City Charter and Ohio

Revised Code. Finally, the Petitions are misleading, incomplete, and non-compliant with legal

requirements for ballot measures.

Accordingly, Powell Crossing and Donald R. Kenney, Jr.2 respectfully request that these

ballot measures be rejected by council as invalid and illegal.

U. FACTUAL BACKGROUND

A. The Property at Issue.

The property which is the subject of the Petitioners' Petitions is an 8.3 acre tract of land

located south of West Olentangy Street between Sawmill Parkway and Liberty Street that is

owned by Powell Crossing. Currently, the Property is vacant other than for an existing structure

that serves as a dwelling and a small business location.

B. Powell Crossing's Proposed Development Project.

The City's Downtown. Business District is a planned district which specifically permits

retail and multi-family uses pursuant to the Powell Zoning Code ("PZC"). PZC §§ 1143.08,

1143.16.2(b). As stated in the PZC, the Downtown Business District was created to promote

"mixed use pursuits ... adaptive reuse of older commercial and office structures, and those

constructed originally as residences ... [through] a fine-grained intermixture of small-scale

2 Mr. Kenney is a registered elector of the City of Powell.

2
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residential, office, and retail uses..." PZC § 1143.16.2(b) (emphasis added). Powell Crossing's

project was designed to promote this purpose.

The project will transform a largely vacant tract into a mixed use development that

intermixes approximately 14,000 sq. ft. of retail space with sixty-four (64) multi-family dwelling

units. It also preserves the historic Dr. Campbell House by repurposing it for office and retail.

Several new public amenities will be created, including a park-like green square along the

Property's frontage, improved streetscapes, and additional bike paths as shown in this rendering:

4 E _

^ . .. ^ . .._ ^

J

ti` ^

37 f'^ ^^^^3a
t, a 5 d -- .

C. The Administrative Approval of Powell Crossing's Development Project.

The City of Powell's Planning and Zoning Commission unanimously recommended

approval of the Final Development plan in accordance with the Downtown District Zoning.

Pursuant to PZC § 1143.11, that recommendation was submitted to Powell's City Council for

consideration.

City Council approved the Final Development Plan on. June 17, 2014. During that

hearing, Councilman Michael Crites correctly pointed out that Council's consideration of the

3

J. E. Resp.4O0715



final development plan was an admiiiistrative - and not a legislative - act. See Minutes of City

Council's June 17, 2014 Meeting at p.14, a true and accurate copy of the Minutes are attached as

Exhibit 1. City Council's final decision approving the plan was memorialized as Ordinance

2014-10.

D. The Invalid Petitions.

Petitioners have chosen to circulate and file three ballot measures to reverse Council's

administrative decision. On July 17, 2014, Petitioners filed three petitions with the Clerk of

Council.

As set forth below, all three petitions have the illegal purpose of reversing Council's

administrative act in approving the Final Development Plan. Moreover, both initiative petitions

mislead the public by masquerading as legislative measures, when they are in fact attempts to

repeal Ord. No. 2014-10. Moreover, all three petitions are defective by failing to comply with

the requirement in City Charter Sec. 6.053 that the title and date (referendum) or title and text

(initiatives) be contained in the part-petition.

Additionally, none of the petitions contain sufficient signatures as each part-petition has

common, fatal defects,4 rendering all three invalid:

Summary . Powell Petiti ons' Sh o rtfall

Valid Signatures Required for Baiiat: 238

Petition Potentially Valid lnvaiid Shortfall
Referendum Petition

[to repeal Ord. 2014-10j 143 270 95

Initiative Petition

[to repeal Ord. 2014-101 143 268 95

Initiative Petition [to amend Powell's

Charter to repeal Ord. 2014-10] 146 263 92

3 A true and accurate copy of Article VI of Powell's City Charter is attached as Exbibit 2.
4 A true and accurate copy of the petition review conducted by the undersigned is attached as Exhibit 3. An

exemplar of each Petition's part-petition is attached as follows: Referendum Part-Petition as Exhibit 4, Repeal
Initiative Part-Petition as Exhibit 5, and Charter Initiative Part-Petition as Exhibit 6.

4
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Finally, the Charter Initiative is an illegal and unconstitutional attempt to single out one

property owner's land for different treatment than similarly situated property owners and

deprives that landowner of its vested right in the property's zoning. This illegal charter

amendment also seeks to wrest control of the City's zoning power from its duly elected officials

and vest it in a cabal of hom.owners' associations. This illegal delegation of power would be a

disaster for future development of Powell.

E. Delaware County Board of Elections Refuses to Consider Protest.

Given the Petitions' defects and irregularities, the Protesting Party filed a Notice of

Protest with the Delaware County Board of Elections on July 28, 2014. However, in its meeting

held on August 1, 2014, the Board of Elections refused to consider the merits of the Protest.

According to the Board, Powell's City Charter confined the Board's initial review of the

Petitions to a lone determination of the number of registered electors who signed the Petitions.

The Board did not reach whether the Petitions contained any inherent defects, including

violations of the City Charter and Ohio Revised Code's requirements. According to the Board of

Elections, such deficiencies are not ripe for the Board's review unless and until City Council

determines that the Petitions are otherwise valid and sufficient.

However, as set forth below, the Petitions are insufficient and invalid. Petitioners cannot

subject an administrative decision of Council to their proposed three-pronged referenda.

Moreover, the Petitions contain facial defects and flaws which require their invalidation.

Accordingly, City Council must invalidate the Petitions.
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IIL LAVV & ARGUMENT

A. Ordinance 2014-10 Cannot Be Subject To Referendum or Initiative Because
lt Was An Administrative Act.

As a threshold matter, Ordinance 2014-10 cannot be subject to the Petitions' combined

referenda because City Council's approval of the Powell Crossing's Final Development Plan was

an administrative act. As Councilman Crites correctly observed during City Council's June 17,

meeting, Council merely administered the Property's existing zoning and acted in its

administrative capacity when it approved the Final Development Plan. Ex. 1 at p. 14. Because

the Petitions are an illegal referendum on an administrative action, City Council must invalidate

all three Petitions.

1. City Council Cannot Validate Petitions Seeking a Referendum or
Initiative of Administrative Acts.

Based on well-settled law, there can be no dispute that Ordinance 2014-10 was an

administrative act and therefore, cannot be the subject of Petitioners' three referendum Petitions.

It is not only proper to determine whether a referendum is invalid because it seeks to impose a

referendum on an administrative action, Council has a legal duty to do so. See, State ex rel. City

of Upper Arlington v. Franklin Cty. Bd of Elections, 119 Ohio St.3d 478, 484 (2008) (holding

that a board of elections abused its discretion by failing to invalidate a referendum on an

administrative act).

Article II, Section 1(f) of the Ohio Constitution provides that only municipalities'

legislative acts are subject to referendum and initiatives. State ex rel. City of Upper Arlington,

119 Ohio St.3d at 481-82 ("`[P]ursuant to Section lf, Article Il of the Ohio Constitution, actions

taken by a municipal legislative body, whether by ordinance, resolution, or other means, that

constitute administrative action, are not subject to [initiative or] referendum proceedings."'

(alterations and italics in original) (citations omitted)); Buckeye Community Hope Found. v. City
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of Cuyahoga Falls, 82 Ohio St.3d 539, 543 (1998) ("Section 1f, Article II clearly limits

referendum and initiative powers to questions that are legislative in nature.").

"The test for determining whether the action of a legislative body is legislative or

administrative is whether the action taken is one enacting a law, ordinance or regulation [which

is legislative], or executing or administering a law, ordinance or regulation already in existence

[which is administrative]." State ex rel. City of Upper Arlington, 119 Ohio St.3d at 481-82,

quoting Donnelly v. Fairview Park, 13 Ohio St.2d 1 (1968), paragraph two of the syllabus.

Thus, legislative acts have general, prospective application, prescribing what the law shall be in

future cases arising under its provisions. Buckeye Community Hope Found. v. City of Cuyahoga

Falls, 82 Ohio St.3d 539, 545 (1998). See also Shaheen v. Cuyahoga Falls City Council, 2010-

Ohio-640 at 123 (9th Dist. 2010) ("Legislative [acts] are normally generalizations concerning a

policy or state of affairs: they `do not usually concern the immediate parties but are general facts

which help the tribunal decide questions of law, policy, and discretion."'). Whereas actions

which merely carry out a policy or apply an existing law to a set of circumstances is an

administrative action. See City of Upper Arlington, 119 Ohio St.3d at 482; State ex rel. Oberlin

Citizens for Responsible Development v. Talarico, 106 Ohio St.3d 481, 486 (2005).

Importantly, simply because a city council memorializes an administrative decision as an

ordinance, does not somehow convert its administrative action into a legislative one. City of

Upper Arlington, 119 Ohio St.3d at 483; Buckeye Community, 82 Ohio St.3d at 544 ("the city's

position that the approval of the site plan was a legislative action because the council took action

via an ordinance (rather than by resolution or other means) is in error"). Thus, just because City

Council's approval of Powell Crossing's Final Development Plan was embodied in an ordinance
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does not transform Council's approval of the plan from an administrative act to some general

legislative enactment.

2. Ordinance 2014-10 Was an Administrative Act By City Council and
Therefore Cannot Be Subject to Any Referendum or Initiative.

Council's action approving Powell Crossing's Final Development Plan that was

consistent with the Property's existing Downtown Business District zoning was an

administrative act. As set forth in its approval, Council merely administered existing laws,

including the Property's existing zoning. Indeed, Council's action did not change the zoning

classification of the Property nor did it alter the City's Zoning Code.

Ohio courts have consistently held that municipal zoning decisions remain administrative

unless a property's zoning classification is amended or the zoning code is altered by the decision.

See State ex rel. Marsalek v. Council of the City of South Euclid, 111 Ohio St.3d 163, 165-66

(2006) (explaining that an action is legislative where it effects "a zoning change to the

propert[y]"); Talarico, 106 Ohio St.3d at 486 (holding an ordinance was an administrative act

because it did not "constitute an amendn-ient of the zoning of the property"); State ex rel.

Committee for Referendum of Ordinance No. 3844-02 v. Norris, 99 Ohio St.3d 336, 343 (2003)

(holding an ordinance that adopted a final development plan in a planned commercial district

("PCD") was an administrative act because it did not cause a "zoning change" to the property);

Gross Builders v. City of Tallmadge, 2005-Ohio-4268, at 1118 (9th Dist.) (holding city council's

denial of a conditional zoning certificate was administrative because it did not alter "the zoning

classification for the property [or] the zoning code"); Supervalu Holdings, Inc. v. Jackson Center

Assoc., 2004-Ohio-4314, at T 16 (12th Dist. 2004) (holding a township's approval of an

amendment to a site plan was administrative because it "did not amount to a legislative rezoning

of the property").
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"Where specific property is already zoned as a[platined development district ("PDD")]

area, approval of subsequent development as being in compliance with tlae existing [PDD]

standards is an administrative act."5 Norris, 99 Ohio St.3d at 342; Supervalu, 2004-Ohio-4314,

at ¶ 16; Speedway Super America, LLC v. Granville Village Council, 2003-Ohio-6951, at ¶ 10

(5th Dist. 2003). See also More v. Bd. of Twshp. Trustees of Batavia Twshp. (12th Dist. 2003),

2003-Ohio-1265, at ¶ 3 (holding a modification to an existing development plan in a PUD was

an administrative act); Lofino 's, Inc. v. City of Beavercreek, Ohio City Council, 2009-Ohio-4404

(2d Dist. 2009) (treating city council's approval of a major modification to a PUD - a 60,000

square foot expansion -- as an administrative act).

In Norris, property already zoned PCD was permitted to be developed pursuant to a new

development plan. 99 Ohio St.3d at 342. The Supreme Court of Ohio found a city council's

adoption of the final development plans and final plats in a PCD was an administrative act. Id. at

342. The Court reasoned that the legislative act occurred when the zoning on the property

changed from residential to PCD. Id. at 342-43. The ordinances passed by city council adopting

the development plans - as here - merely applied the preexisting PUD regulations to the

property and were therefore administrative. Id..

Likewise, in Buckeye Community, the Supreme Court of Ohio found a city council's

approval of a site plan for an apartment complex on land that was already zoned for multifamily

use was an administrative action. 82 Ohio St.3d at 545. The Court explained that -T- as here - the

ordinance passed by city council merely approved the planning commission's application of

existing zoning regulations to the plan submitted by the developer. Icl. The Court concluded that

In State ex rel. Crossman Communities of Ohio, Inc. v. Greene Cty. Bd. of Elections, it was held that a city
council's resolution adopting a final development plan for a PUD constituted a legislative act. (1999), 87 Ohio
St.3d 132, 136-37. That holding, however, was later reversed by the Supreme Court of Ohio in Norr•is. 99 Ohio
St.3d at 343-44.
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"[t]he passage by a city council of an ordinance approving a site plan for the development of

land, pursuant to existing and other applicable regulations, constitutes administrative action and

is not subject to referendum proceedings." Id.

In Supervalu, the Twelfth District Court of Appeal also found a township's approval of a

major amendment to a site plan to construct a Wal-Mart store in a PDD was an administrative

act. 2004-Ohio-4314, at 1116. The Court of Appeals reasoned that the property had already been

zoned as a PDD and the site plan had already been approved. Id. at ¶ 15. As such, the

township's action - as here - was administrative because "the township was not legislating, but

was regulating the `subsequent use or development of the property' within the already

established [PDD]." Id. at ¶ 16. In other words, "[t]he township's decision to approve the

amendment did not amount to a legislative rezoning of the property." Id.

Finally, in Speedway, the Fifth District Court of Appeals found the village's denial of a

developer's application for approval of development plan for a Speedway gas station in a PCD

was an administrative act. 2003-Ohio-6951, at ¶ 17. The Court of Appeals explained that the

enactment of the PCD to allow this use was a legislative act, but that approval of a specific

development plan in the existing PCD was an administrative act. Id. at 117. The court rejected

the village's argument that its decision was a legislative act because the developer submitted a

development plan in connection with its application that created use restrictions and development

regulations that would apply to the property. Id. at ¶ 13. The court explained that the developer

was required to submit the development plan in connection with its application and that, contrary

to the village's suggestion, the development plan "was not an attempt to rezone the property."

Icl. at ¶¶ 16-17. Thus, the village's denial of the development plan was an administrative act. Id.
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at 1117. See also King v. Village of Granville, 1997 Ohio App. LEXIS 4941, at *7-$ (holding the

village's approval of development plans in a PCD was an administrative act).

In this case, the actions taken by Powell's City Council mirror those taken in Supervalu,

Speedway, Norris, and Buckeye Community. The Property was previously zoned for all uses

permitted within a planned commercial district, the Downtown Business District. As set forth in

Ordinance 20I4-10, Council's approval of the Final Developrnent Plan was consistent with this

existing zoning classification and did not require altering the Zoning Code. Thus, approval of

Ordinance 2014-10 was an administrative act and cannot be the subject of a referendum.

Accordingly, the Referendum Initiative and both the Repeal Initiative and Charter Initiative are

illegal attempts to subject Ordinance 2014-10 to a referendum and must be rejected.

B. The Petitions Fail to Strictly Comply with the Governing Election Law.

1. Standard of Review - Strict Compliance with Election Laws Required
Unless Expressly Stated Otherwise.

The Petitions must strictly comply with the relevant procedures and requirements unless

that procedure or requirement expressly states that a lesser standard applies. Specifically, the

Supreme Court of Ohio instructs that: "[t]he settlcd rule is that election laws are mandatory

and require strict compliance and that substantial compliance is acceptable only when an

election provision expressly states that it is." State ex rel. Comm. for the Referendum of Lorain

Ordinance No. 77-01 v. Lorain Cty. Bd. of Elections, 96 Ohio St.3d 308, 2002-Ohio-4194, 1149

(emphasis added), citing State ex rel. Phillips v. Lorain Cty. Bd of Elections, 93 Ohio St.3d 535,

539, 757 N.E.2d 319 (2001). Thus, unless a requirement expressly states that some lesser

standard applies, Council must require strict compliance with the mandate.

Additionally, because the Petitions are cast as both referenda and initiatives concerning

the City of Powell, the City's prescribed Initiative and Referendum rulcs and requirements
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govern. The Ohio Constitution expressly vests each municipality with the authority to regulate

local initiatives and referenda. Ohio Constitution, Article II, Section 1(f) ("The initiative and

referendum powers are hereby reserved to the people of each municipality on all questions which

such municipalities may now or hereafter be authorized by law to control by legislative

action.") (etnphasis added). The City of Powell's legislated initiative and referenda procedures

are set forth in Article VI of its Charter. The Charter establishes two things: (1) that the

Charter's enumerated requirements and procedures are the default procedures, and (2) that Ohio

law must be followed where the Charter is silent. Ex. 2, Charter § 6.05 ("Where the Charter is

silent ... the laws of the State of Ohio shall be followed....").

Accordingly, unless a lesser standard is expressly stated, the Petitions must strictly

comply with the requirements set forth in, the City Charter or with the requirements of Ohio law.

Because the Petitions fail to strictly comply with these requirements, the Petitions must be ruled

invalid.

2. The Repeal Initiative and Charter Initiative Are Invalid Because of
Their Misleading Captions and Content.

a. Both Purported Initiatives Are Referenda on City Council's June 17, 2014
Administrative Decision Concerning the Property, But Neither Is
Captioned as a Referendum.

Contrary to the Repeal Initiative and Charter Initiative's captioning as "Initiative

Petition[s]," both initiatives are referenda on Ordinance 2014-10. As a result of this error, the

electorate was misled and both initiatives fail to follow the City Charter's distinct referendum

procedures.

As a matter of law, referenda initiatives and their concomitant procedures and timing

cannot be circumvented by merely labeling a referendum an initiative - as Petitioners have done

here. State ex rel. Cody v. Stahl, 8th Dist. No. 83037, 2003-Ohio-6180, ^ 15 (explaining that an
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initiative petition is invalid if the petition is a referendum). In Stahl, the Eighth District Court of

Appeals determined that where a petition is captioned as an "Initiative Petition," but "seeks

repeal of an ordinance," the petition is a referendum petition. Id. Failure to properly caption

such a petition as a "Referendum Petition" thus, "fails properly and immediately to alert signers

as to its full nature." Id.

Here, Petitioners captioned the Repeal Initiative as an "Initiative Petition" on the face of

each part-petition and merely state that the Initiative is for a "proposed Ordinance." Perhaps

most misleading of all, the face of each of the Repeal Initiative's part-petitions mentions

Ordinance 2014-10, but fails to disclose that the entire purpose of the Initiative is to repeal that

Ordinance. See e.g., Ex. 5, Repeal Initiative Part-Petition ("Attached ... is a full and correct

copy of ... Ordinance 2014-10, which is referenced in the proposed Ordinance...."

(emphasis added)). If anything, this reference insinuates that the proposed Ordinance expands

upon or operates in tandem with Ordinance 2014-10 - not that the sole effect is to repeal that

Ordinance. Not until one is afforded the opportunity to actually read the Initiative's proposed

title and text is there any hint that the initiative is actually a referendum on Ordinance 2014-10.

Such gamesmanship fails "properly and immediately to alert [petition] signers as to [the

petition's] full nature." State ex rel. Cody v. Stahl, 2003-Ohio-6180 at jj 15. Such misleading

petitions are invalid.

The Charter Initiative suffers the same fatal flaw. It too is captioned as an "Initiative

Petition" and merely claims on the face of each part-petition that "[a]ttached ... is City of

Powell, Ohio Ordinance 2014-10, which is referenced in the proposed charter

amendonent. ..... See e.g. Ex. 6, Charter Initiative Part-Petition. Only after reading the text of

the purported "Initiative" is it revealed that it operates as a repeal of Ordinance 2014-10:
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WHEREAS, on June 17, 2014, City Council of the City of Powell, Ohio
passed Ordinance 2014-10 approving a Final Development Plan for the
Center at Powell Crossing LLC, a development of 14,000 Sq. Ft. of retail
in two buildings, preserving the Old House for commercial use, and
development of 64 apartment residential units on 8.3 acres, located at 147
W. Olentangy Street;

WHEREAS, the people of the City of Powell, Ohio have determined that
the approval of the Final Development Plan pursuant to City of Powell,
Ohio Ordinance 2014-10 is not in the best interests of the people of the
City of Powell, Ohio.

^^x*

Article 4, Section 20: All Ordinances of the City of Powell must comply
with the Final Comprehensive Plan legislatively adopted pursuant to
Section 18 of this Article IV.

Article 4, Section 21: The Final Comprehensive Plan legislatively
adopted pursuant to Section 18 of this Article IV shall not be compatible
with Ordinance 2014-10 andlor the Final Development Plan for the
Center at Powell Crossing LLC, a development of 14,000 sq. ft. of retail
in two buildings, preserving the old house for commercial use, and
development of 64 apartment residential units on 8.3 acres, located at 147
W. Olentangy Street.

Uncodified: No party, public or private, shall take any actions,
including but not limited to construction activity, in reliance upon
Ordinance 2014-10 and the Final Development Plan for the Center at
Powell Crossing LLC, a development of 14,000 sq. ft. of retail in two
buildings, preserving the old house for commercial use, and development
of 64 apartment residential units on 8.3 acres, located at 147 W.
Olentangy Street. The subject property for the Ordinance 2014-10 Final
Development Plan shall remain economically viable for other uses,
including residential and non-residential uses, notwithstanding this
amendment to the City Charter of Powell, Ohio.

Id. In sum, the Charter Initiative singles out Ordinance 2014-10 to render it dead letter. Under

the proposed Charter Initiative, Powell Crossing is expressly prohibited from taking further

action to effectuate its property rights memorialized in Ordinance 2014-10 now and would never

be able to finish the Final Development Plan in the future, despite Council's prior administrative
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approval. Thus, the Charter Initiative is invalid for the same reason the Repeal Initiative is

invalid - both are a referendum disguised as an initiative.

The Charter Initiative is even more misleading for the additional reason that even if its

title were included on the face of each part-petition, the title is misleading and incomplete. R.C.

§ 731.36. The Charter Initiative's title utterly fails to acknowledge or in any way mention that it

is repealing Ordinance 2014-10 or otherwise subjecting that Ordinance to a referendum.6 Nor

does the title accurately state that Ordinance 2014-10 is declared "incompatible" to some non-

existent, future comprehensive plan. Such omissions are patently misleading and should

invalidate the Charter Initiative Petition on their own accord.

b. The Charter Initiative Petition Is Also Invalid Because It Combines an
Initiative and Referendum In the Same Petition Contrary to the City
Charter's Petition Procedures.

The Charter Initiative Petition is also invalid on its face for the additional reason that it

improperly combines both an initiative to amend the City's Charter and a referendum into a

single petition. However, the City's Charter does not permit this incompatible effort. See Ex. 2,

Charter § § 6.01, et seq.

There is simply no provision that permits the combination of a referendum and initiative

into a common initiative under Powell's City Charter. Combined multi-subject initiative and

referendum petitions that are not permitted by a municipality's charter are invalid. State ex rel.

Cody v. Stahl, 8th Dist. No. 83037, 2003-Ohio-6180,^ 8 (discussing Law Director's conclusion

that the petition improperly joined an initiative petition with a referendum petition under the

City's Charter). Indeed, the City of Powell's initiative and referendum procedures are mutually

6 Instead, the full title of the Charter Initiative only discloses that it is: "AN AMENDMENT TO THE CITY
CHARTER OF POWELL, OHIO ESTABLISHING A DUTY FOR THE CITY COUNCIL OF POWELL,
OHIO TO SUBSTITUTE THE COMI'REHENSIVE PLAN OF THE VILLAGE OF POWELL OF
DECEMBER 1995 WITH A NEW COMPREHENSIVE PLAN FOR ZONING AND DEVELOPMENT IN
THE CITY OF POWELL, OHIO." Ex. 6, Charter Initiative Paz-t-I'etition (emphasis in original).
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exclusive and subject to differing procedures. Compare Ex. 2, Charter § 6.02 with Charter

§ 6.04. Moreover, no provision within the Charter permits the consolidation or combination of

an initiative and referendum or addresses how the differing procedures for each should be

reconciled. Strict compliance with the Charter's provisions is required. State ex rel. Comm. for

the Referendum of Lorain Ordinance No. 77-01 v. Lorain Cty. Bd of Elections, 96 Ohio St.3d

308, 2002-Ohio-4194, ^ 49. Accordingly, the Charter Initiative is procedurally invalid.

3. Every Part-Petition Fails to Notify Electors of the Requisite Title and
Date or Title and Text as Required for Referenda and Initiatives By the
City's Charter.

The City's Charter expressly requires all initiative and referendum petitions to identify

the specific measure or ordinance that is the subject of the petition with specified particularity.

Despite being cautioned in writing to consult the City's Charter requirements prior to circulation

of the Petitions, Petitioners failed to adhere to the City Charter's strict requirements. See email

from Clerk of Council to Petitioners dated July 10, 2014, a true and accurate copy is attached as

Exhibit 7.

Regarding Referendum Petitions, the Charter expressly requires that "any referendum

petition shall contain the number, a full and correct copy of the title and date of passage of the

[subject] ordinance. . . ." Ex. 2, Charter § 6.05. Importantly, strict compliance is required. State

ex rel. Comm. for the Referendum of Lorain Ordinance No. 77-01 v. Lorain Cty. Bd of

Elections, 96 Ohio St.3d 308, 2002-Ohio-4194, 1^ 49. As the Supreme Court has found, "[m]ore

so than the text, the title immediately alerts signers to the nature of [the measnre]." State ex

rel. Esch v. Lake Cnty. Bd. of Elections, 61 Ohio St.3d 595, 597 (1991) (rejecting initiative

petitions that lacked the relevant title) (emphasis added).

Yet, nowhere on the face of any of the Referendum part-petitions does the title of the

subject ordinance appear. See e.g. Ex. 4, Referendum Part-Petition (omitting the full and correct
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title of Ordinance 2014-10 which should have read: "AN ORDINANCE APPROVING A

FINAL DEVELOPMENT PLAN FOR TIHE CENTER AT POWELL CROSSING LLC, A

DEVELOPMENT OF 14,000 SQ. FT. OF RETAIL IN TWO BUILDINGS, PRESERVING

THE OLD HOUSE FOR COMMERCTAL USE, AND DEVELOPMENT OF 64

RESIDENTIAL UNITS ON 8.3 ACRES, LOCATED AT 147 W. OLENTANGY STREET"

(emphasis in original)).

Likewise, the City Charter also requires that each part "of any initiative petition shall

contain a full and correct copy of the title and text of the proposed ordinance or other measure."

Ex. 2, Charter § 6.05. Efforts made to dismiss or overlook a verbatim title and text requirement

in R.C. § 731.31 as overly technical, have been repeatedly rejected by the Supreme Court of

Ohio. See e.g., State ex rel. Esch v. Lake Cnty. Bd. of Elections, 61 Ohio St.3d at 597 (citing

cases); State ex rel. Becker v. City of Eastlake, 93 Ohio St. 3d 502, 507 (2001) ("Omitting the

title of a proposed measure is a`fatal defect because it interferes with the petition's ability to

fairly and substantially present the issue and might mislead electors."') (citations omitted); State

ex NeI Burech v. Belmont Cnty. Bd. of Elections, 19 Ohio St.3d 154, 155 (1985) (holding that

title and text requirement must be strictly enforced).

In State ex rel. Esch, the Board of Elections argued that "the lack of a title is a technical

defect and that strict compliance with this R.C. § 731.31 requirement is not necessary." Id. The

Supreme Court disagreed. The Court explained that strict complia.nce is required and that it is

erroneous to hold a petition to a lesser standard. Id. at 597-598.

Nor can the Petitions here be held to some lesser standard. In both the Repeal Initiative

and the Charter Initiative, neither the full and correct title, nor the text of the Ordinances appear

on the face of any of the part-petitions. The Initiative part-petitions each merely refer to a
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"proposed Ordinance" rather than providing electors with the title that conveys the immediate

nature of what the "proposed Ordinance" seeks to legislate or the actual text itsel£ Similarly, the

Charter Initiative's part-petitions vaguely reference an "amendment to the City Charter of

Powell, Ohio," rather than including the Initiative's title and text.

While Petitioners may argue they substantially complied with the Referendum's title and

date and Initiatives' title and text requirements, the City Charter does not permit substantial

compliance. Worse, there is no evidence that any of the purported exhibits mentioned in any of

the Petitions' part-petitions were actually circulated with each part-petition. Not one circulator's

statement covers any of the purported exhibits that follow his or her statement. Rather, each

circulator only swore of the content preceding their statement. See e.g., Ex. 6, Charter Initiative

Part-Petition.

Accordingly because the Petitions all fail to strictly comply with the title and date and

title and text requirements from the City's Charter, the Petitions are invalid on their face.

4. The Petitions Fail to Satisfy the City Charter's Precinct Requirement.

An insufficient number of the part-petitions comply with the City Charter's absolute

requirement that each elector specify the elector's precinct. Ex. 2, Charter § 6.05.

The City of Powell's Charter could not be more clear: "Each signer of any [initiative or

referendum] petition ... shall place on such a petition, after his name ... his place of residence,

including street and number, and the ward and rep c.inct." Ia'. (emphasis added).

Ward and precinct requirements like the one in the City's Charter, have been challenged

and expressly upheld by the Ohio Supreme Court. Where "the law is clear that the ward and

precinct, whether written in by the signer himself or by someone else under his direction, must

follow the signature of the signer in a petition[j ... a signature not followed, amongst other

requirements, by the ward and precinct of the signer does not comply with [the ward and precinct
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requirement], and, therefore, cannot be held to be a valid and sufficient signature." State ex rel.

Poor v. Addison, 132 Ohio St. 477, 481-82 (1937) (agreeing with rejection of proposed

amendment to Columbus City Charter on ward/precinct requirement); see also State ex rel.

Corrigan v. Perk, 19 Ohio St. 2d 1, 3 (1969) ("We find no federal constitutional provision or

principle which is offended [by a ward/precinct requirement]. . . ."); ) Bliss v. Monagan, 9th Dist.

No. 3080, 1980 Ohio App. LEXIS 14061 (Lorain County Dec. 3, 1980 (rejecting a

Constitutional challenge to a ward/precinct requirement).

While more than one third of the electors provided their correct precinct, nearly two-

thirds did not. Ex. 3, Petition Review. "Accordingly, those signatures of municipal residents

which were filed ... without [the] ward and precinct designation, are invalid." State ex rel.,

Corrigan v. Perk, 19 Ohio St.2d at 4.

5. The Petitions Lack the Required Number of Signatures.

a. Each Petition Must Contain 238 Valid Signatures of Powell Electors.

As a matter of law, each petition must contain at least 238 valid signatures by electors of

the City of Powell. Pursuant to the Charter and the Ohio Constitution, the total votes cast by the

City of Powell's electors during the 2013 general election must be used to determine the amount

of signatures that are necessary for each petition:

(1) The Referendum Petition's signature requirement is set forth in Charter
§ 6.04. This provision requires every referendum petition to be "signed
by electors of the City, not less in number than ten (10) percent of the
total votes cast at the last preceding general municipal election, is filed
with the Clerk of Council...." Ex. 2, Charter § 6.04 (emphasis added).

(2) The Repeal Initiative's signature requirement is stated in Charter § 6.02.
Pursuant to this provision, an "initiative petition must be signed by
electors of the City equal to ten (10) percent of the total number of votes
cast at the last preceding regular municipal election." Charter § 6.02
(emphasis added). The Charter does not define a "regular municipal
election." However, the Revised Code imputes that a "regular municipal
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election" means "the election held on the first Tuesday after the first
Monday in November in each odd-numbered year." R.C. § 3501.01.

(3) The Charter Initiative's signature requirement is enumerated in Article 18
of the Ohio Constitution. As required by the Constitution, Charter
amendments petitions must be "signed by ten per centum of the electors
of the municipality." Ohio Constitution, A.rticle XVIII, Section 9.
Further, "[t]he percentage of electors required to sign any petition
provided for herein shall be based upon the total vote cast at the last
preceding general municipal election." Ohio Constitution, Article
XVIII, Section 14 (emphasis added).

Thus, each of the Petitions is required to have signatures of an amount that reflects at least 10%

of the total number of votes cast in the City's 2013 general election. 2,379 total votes were cast

in the 2013 General Election.7 Accordingly, Petitioners were required to obtain 238 valid

signatures from electors in the municipal corporation of Powell for each of their three Petitions.

Petitioners failed to do so.

b. Each Petition Fails to Include the Required Number of Valid Signatures.

Pursuant to the City Charter's and Ohio law's petition requirements, the Petitions fail to

contain sufficient valid signatures.

The Petitions must satisfy the requirements set forth in Charter § 6.05 and R.C. § § 731.31

and 3501.38. See supra Sec. III.A. Accordingly, each part-petition and its contents must meet

the following requirements:

• Each signer of a petition must be an elector of the City of Powell. Charter § 6.05.

• Each signer must place "after his name, the date of signing, his place of residence,
including street and number, and the ward and precinct." Id.

• The signature must match the signature on file with the board of elections. Each
signature which is found to be irregular must be rejected. R.C. §§ 731.31, 3501.011.

® Each signature must be in ink. R.C. § 3501.38(B).

According to the Board's results, total ballots cast in the 2013 General Elections were as follows: Powell A- 232,
Powell B- 233, Powell C- 326, Powell D - 236, Powell E-- 327, Powell F- 253, Powell G- 234, Powell H -
167, Powell I- 130, and Powell J- 241.
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p Each signer must state the date of signing of the petition. R.C. § 3501.38(C).

• Each signer's address must match the address appearing in the registration records at
the board of elections. R.C. § 3501.38(C).

• If a petition contains the signature of an elector two or more times, only the first
signature shall be counted. R.C. § 3501.38(D).

• A circulator must not sign his or her part-petition. If done, the circulator's signature
is invalid. Mercer Dev. LP v. Mercer Cnty. Bd. of Elections, 3d Dist. Mercer No. 10-
10-08, 2010-Ohio-4071, ^ 4.

• A circulator must accurately state the number of valid signatures contained on the
part-petition. Charter § 6.05; R.C. § 3501.38(E)(1). If the circulator states the part-
petition contains a fewer number of signatures than the actual number of signatures
on the part-petition, the entire part-petition is invalid. Rust v. Lucas Cty. Bd of Elec.
(2005), 108 Ohio St.3d 139, 141.

• If a circulator knowingly permits an unqualified person to sign a petition paper or
permits a person to write a name other than the person's own on a petition paper, that
petition paper is invalid. R.C. § 3501.38(F).

Applying the foregoing requirements (and the City Charter's express requirements), a

review of the Petitions demonstrates that each falls well short of the requisite 238 signatures.

Ex. 3, Petition Review (setting forth reason for disqualifying each signature). When the invalid

signatures are removed from the Petitions, the Referendum Petition contains, at most, 143

potentially valid signatures; the Repeal Initiative Petition contains, at most, 143 potentially valid

signatures; and the Charter Initiative Petition contains, at most, 146 potentially valid signatures.

Id. Thus, Petitioners failed to obtain the sufficient number of valid signatures.

Because the "number of valid signatures is found to be less than the total number

required" for each of the Petitions, Council must invalidate all three. Ex. 2, Charter § 6.05.

C. The Charter Initiative Is Unconstitutional and Therefore Invalid.

Additionally, the proposed Charter amendments that are facially defective should not be

placed on the ballot because such measures waste time and local resources. Indeed, all Charter

and statutory requirements must be fairly met before such petitions can be advanced to the ballot.

21

J. E. Resp.000733



"City council is not required to submit a proposed charter amendment to the electorate unless it

is satisfied with the sufficiency of the initiative petition and that all statutory requirements are

fairly met." State ex rel. Baker v. City of Brook Park, 8th Dist. Cuyahoga No. 98991, 2012-

Ohio-5043, J[ 8 (citing State ex rel. Becker v. Eastlake, 93 Ohio St.3d 502, 506 (2001)). Such

scrutiny includes inquiry into questions apparent on the fact of the petitions themselves. Id.

(citing Morris v. City Council of Macedonia, 71 Ohio St.3d 52, 56, 641 N.E.2d 1075 (1994)).

Because the Charter Initiative contains numerous patent violations of law, the Initiative should

be invalidated.

1. The Charter Znitiative Is Illegal "Spot Zoning."

As evidenced from its face, the Charter Initiative seeks to illegally "spot zone" Powell

Crossing's Property. See Pilla v. City of Willowick, I lth Dist. Lake No. 8-243, 1982 Ohio App.

LEXIS 13454 (December 23, 1982). "Spot zoning" occurs when a property or its owner(s) are

singled out through discriminatory zoning practices. See id. at *11. Inquiring into whether

discriminatory zoning is at work in election initiatives, including referendums, has been held to

be specifically appropriate. See id. ("[W]hether the result achieved by [an] ordinance [is]

discriminatory ... may be made even in the case of a referendum is specifically provided for in

City ofEastlake v. Forest City Enterprises, Inc., 426 U.S. 668 (1976).").

Here, the Charter Initiative singles out and discriminates against Powell Crossing and its

Property. Article 4, Section 21 and "uncodified" provisions target Powell Crossing and its

Property specifically to limit its current zoning. These provisions do not affect other similarly

situated properties that share the same zoning classification. As a result, unlike its identically

zoned Downtown Business District neighbors, Powell Crossing will no longer be able to inake

full use of its vested property right in the Final Development Plan and the full reach of uses
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permitted by the Property's current zoning. Such discriminate deprivation violates Powell

Crossing's right to equal protection under the law.

2. The Charter Initiative Is Unconstitutionally Vague.

As evident from the face of the Charter Initiative, the Initiative fails to provide any

standard or regulation that articulates what zoning would apply to the Property if the current

permitted uses under the Property's Downtown Business District zoning is curtailed. See,

Article 4, Section 21 and "uncodified" provisions.

"A statute which either forbids or requires the doing of an act in ternxs so vague that men

of common intelligence must necessarily guess at its meaning and differ as to its application,

violates the first essential of due process of law." Wedgewood Ltd. P'ship I v. Twp. of Liberty,

456 F. Supp. 2d 904, 937 (S.D. Ohio 2006) (citation omitted); Columbus v. Thompson, 25 Ohio

St.2d 26, 30 (1971). Stated differently, a regulation that gives unfettered discretion to

governmental officials is unconstitutionally vague because it allows arbitrary and discriminatory

enforcement. See Grayned v. City of Rockford, 408 U.S. 104, 108-09 (1972) ("A vague law

impermissibly delegates basic policy matters to policemen, judges, and juries for resolution on

an ad hoc and subjective basis, with the attendant dangers of arbitrary and discriminatory

application.")

By failing to specify which uses remain penmissible, the Initiative leaves enforcement of

the Property to arbitrary and discriminatory enforcement of a standard-less regulation. Such

vague delegation violates the Due Process clause of the United States and Ohio Constitutions.

3. The Charter Initiative Is An Unconstitutional Retroacfive Law.

Because Powell Crossing's right to the Property's current zoning has already vested, the

Initiative cannot now retroactively deprive Powell Crossing of its vested property right. Powell

Crossing's right vested in its current zoning the instant it submitted the Final Development Plan
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to City Officials for their consideration. See Gibson v. City of Oberlin, 167 N.E.2d 651 (1993).

Once an application is submitted, the applicant is protected from future attempts to impose

legislative changes on the Property's zoning because such changes would constitute retroactive

zoning. See id. Yet, that retroactive zoning is precisely the Charter Initiative's aim.

The "uncodified" provision purports to now prohibit any activity or reliance on uses

consistent with Powell Crossing's right to use the Property under its current zoning - a

fundamental property right that has already vested. It is an elementary principal of law that a

municipality cannot give retroactive effect to its laws. See, e.g., Save the Lake v. Schregardus,

141 Ohio App. 3d 530, 539 (2001) ("[T]he Supreme Court of Ohio reaffirmed the notion that a

municipality may not give retroactive effect to an ordinance in order to deprive a property owner

of a substantial right."). Thus, the Initiative simply cannot retroactively deprive Powell Crossing

of its right to develop the Property. Accordingly, the Initiative suffers from yet another obvious

Constitutional infirmity. Petitioners had the opportunity to dispute Council's approval of the

Final Development Plan through an administrative appeal. Foregoing that opportunity,

Petitioners cannot retroactively undo that decision here.

4. The Charter Initiative Impermissibly Delegates City Council's
Legislative Power to a Commission.

Finally, the Charter Initiative's requirement that "all ordinances of Powell must comply

with the final comprehensive plan adopted pursuant to Section 18 of this article IV," constitutes

an unconstitutional and impermissible delegation of legislative power to an administrative

commission. City Council's legislative authority cannot be diminished by an administrative

commission:

In accordance with settled principles that no American legislative body
can constitutionally and validly delegate to administrative officers an
exercise of discretionary power which is arbitrary, it is established that any
municipal ordinance which vests an arbitrary discretion in public
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administrative officials with reference to the rights, property, or
business of individuals, without prescribing a uniform rule of action,
making the enjoyment of such rights depend upon arbitrary choice of the
officers without reference to all persons of the class to which the
ordinance is intended to be applicable, and without furnishing any definite
standard for the control of the officers, is unconstitutional, void, and
beyond the powers of a municipality.

State ex rel. Selected Properties, Inc. v. Gottfried, 163 Ohio St. 469, 473 (1955) (quotations

omitted) (emphasis added). Thus, the Charter Initiative's attempt to circumscribe all future

Powell ordinances, that particularly concern citizens' property rights, cannot be delegated to

some administrative commission. Such attempts are facially unconstitutional and void. Id.

For this and the reasons previously stated, the Charter Initiative is invalid on its face and

should be rejected by City Council.

IV. CONCLUSION

For the foregoing reasons, the Petitioners' three separate attempts to subject City

Council's final administrative decision set forth in Ordinance 2014-10 to a referendum must fail.

The Referendum Initiative, Repeal Initiative and Charter Initiative are invalid and must be

rejected by City Council.

Respectfully submitted,

s/ Christopher L. Ingram
Bruce L. Ingram (Ohio Bar # 0018008)
Joseph R. Miller (Ohio Bar # 0068463)
Christopher L. ingram (Ohio Bar # 0086325)
VORYS, SATER, SEYMOUR AND PEASE LLP
52 E. Gay Street, P.O. Box 1008
Columbus, OH 43216-1008
Telephone: (614) 464-6400
Facsimile: (614) 464-6350
Email: blingram(dvorys.com.... ..,...

jrniiller cr,voz.ys.com
clingrana g,v qrys_coin

Counsel for the Protesting Party
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CERTIFICATE OF SERVICE

The undersigned certifies that a true and accurate copy of the foregoing was served via

electronic mail to the City of Powell's Clerk of City Council, Sue D. Ross,

sross@cityo@well.us, this 1 st day of August, 2014.

s/ Christo her L. rn ram
Christopher L. Ingram
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City of Powell, Ohio
City Cauncil

MEETING MINUTES
JUNE 17, 2014

EXH IB IT 1

A regular meeting of the Powell City Council was called #o order by Mayor Jim Hrivnok on Tuesday, June 17,
2014 at 7:30 p.rn. City Council members present included Jon Bennehoof, Frank Bertone, Richard Cline, Tom
Counts, Mike Crites and Brian Lorenz. Also present were Steve Lutz, City Manager; David Betz, Development
Director; Rocky Kambo, GI5/Pfanner; Rob Rice, City Engineer; Gerie Hol€ins. Low f]irector: Susie Ross, City Clerk:
and inierested pariies.

PLEDGE OF ALLEGIANCE

CITIZEN PARTICIPATION
Mayor Hrivnok opened the meeting to Citizen Participation for iterns not on ihe agendo.

Bernard Palchick, 52 Mur h's Oval, asked if the City has control over the signoge related to the water tower.
He said DelCo took off the ncame of the waler conipany and painted it a fight blue. It is the sarne color as the
sky and does not have the obnoxious lettering and it would be wonderful if it could stay that way. Mr. Lutz said
the City does not have an ordinance pertaining to the signoge but as a result of his comments, Staff will contact
DelCo to find out if they plon to letter the water tower. He send they will pass on his comments and tell them it
blends in better without the lettering. Mr. Palchick said the way it is now is definitely an aesthetic upgrade.

Hearing no furthercomments, Mayor Hrivnok closed the Citizen Pariicipation session.

APPROVAL OF MINUTES
Corrections on pages 8 & 9 of the minutes were noted.
MOTION: Councilman Cline moved to adopt the minutes of June 3, 2014 as amended. Councilman Crites
seconded the motion. By unanimous consent, ihe minutes were approved as amended.

CONSENT AGENDA
Item
aeparimen#o! Reports - Moy 2014

Action Re uested
t2ecerpt of Electronic Report

MOT]ON: Councilman Cline moved to adopt the Consent Agenda. Councilman Crites seconded the motion.
By unanimous consent, the Consent Agenda was approved.

TABLED FROM JUNE 3, 2 t314:
SECOND READING: ORDINANCE 2014:10: AN ORDINANCE APPROVING A FtNAL DEVELOPMENT PLAN FOR THE
CENTER AT POWELL CROSSING LLC. A DEVELOPMENT OF 14,0[}0 SQ. FT. OF RETAIL IN TWO BUtLD€NGS, PRESERVING
THE OLD HOUSE FOR COMMERCIAL USE, AND DEVELOPMENT OF 64 APARTMENT RESIDENTIAL UNITS ON 8.3 ACRES,
LOCATED AT 147 W. OLENTANGY STREET.
Steve Lutz. City Manager, said this is the second and final reading of the ordinance for this proposed mixed-
use development. At the first reading they discussed the issue of traffic safety along Ofentangy Street. The City
will be installing a queue cutter ai the rai€road crossing next year ond at the first reading the developer was
asked to utilize a traffic engineer to conduct a troftic study and roadway planning. That has been completed
and will be presented tonight. Mr. Betz will review this proposal and afher proposed developrr3en€s which are
in the pipeline for the downtown area.

David Befiz, Development Director, reviewed the exhibits before Council (Exhibit 1) . It hos information about the
three projects being considered a1 this time before the Plonning & Zoning Cornmission and to go on to City
Council sometime in the future (Powell Crossing, Harper's Pointe, and Sonter Cammunities/Liberty Green).
Counci€nian Counts said they have heard a lot of comments from residents aboUt 300 aparimpnts proposed
for development in Powell; he asked if ihere any other proposed apartment complexes within the City. Mr. Betz
said there was an inquiry from another deve€oper regarding the Powell Center site and hey



decided not to pursue that; there are no other apartments being considered for Powell. Mr. Betz said he also
provided a Summary of Traffic Study and Roadway Planning (Exhibit 2) from the traffic engineer. Mr. Doyle will
come forward as they review the proposal this evening. An overview of the Oientangy Street improvements
plan was also presented (Exhibit 3).

Mr. Betz provided the Powell Crossing development plan (Exhibit A):
• Powell Crossing is a mixed-use downtown infill proposal within Downtown Business District.
• Downtown Business Dstrict was created after the Downtown Revitalization Plan (DRP) was conducted

in 1994. Council asked Planning & Zoning to study the downtown dstricts and come up with
amendments to the zoning ordinance to implement the DRP. That was done and Council approved
an ordinance revising the zoning code to include the Downtown Business and Downtown Residence
Districts that are currenily in place.

• Development includes two 7k sq. ff. commercial buildings that have a mix of retail and services, 2,400
sq. ft. historic home that will be preserved (Dr. Campbell House) and used for office or retail, and 64
units of apartments in four buildings (16 one-bedroom and 48 two-bedroom).

• Public amenities include streetscope improvements along the frontage, developed green "square" in
front with benches and landscaping thot can be utilized by the public, continuation of bikepath from
the south through the site to a brick sidewalk along West Olentangy Street to provide safe access to
the downtown for this site and the neighborhoods west of the railroad.

Mr. Betz said the requirements in fhe zoning code allow up to 7 uniis/acre as a base and then up to 9 units/acre
if public amenities such as these are provided. This development is under the 9 units/acre allowed by the code.
Another amenity provided is roadway improvement planning & safety. The developer prepared an extra study
to show the enhancement of W. Olentangy Street with the coordination of needed improvements. More
information will follow.

This development relates directly to many components within the Comprehensive Plan:
• Redevelopment of the town center

- Restoring historic buildings for new use - took architectural cues from Dr. Campbell house
- Seeking new office and business development in scale with historic buildings
- Seeking new town center housing development in old village densities
- Implementing a blkeway/walkway plan to connect neighborhoods with the town center
- Encouraging development which mixes various land uses
- Implementing streeiscape development
- Umiting commercial development to village scale - i.e. smaller buildings done in a"Folk-Victorian"

style and adapted with individual spaces based on the tenant/user
- Increase diversity of land use types
- Inviting residents from vorious life styles within the city
- Higher density housing development should be encouraged in locations where land, trees and

natural scenic features exist which may be prematurely zoned for non-residential uses - this property
is mostly treed and the plan compacts the development within the northem three-quarters of the
parcel and tries to preserve tree stands in the rear and side

- Town center housing strongly encouraged by unit-to-unit or multi-family housing
• Town center envisioned as center of economic diversity linked to residential neighbors and

occomplishing a mix of residential types
• Require developers to provide traffic studies and traffic flow improvements to accommodate the traffic

flow generated by their development

In the Downtown Revitalization Plan they took a stronger iook at the downtown area and looked at each
quadrant as to how things could layout. This development is in the west quadrant of that plan. The revisions to
the zoning code after the DRP was studied made the code more compatible with the plan and this plan meets
the Downtown Business District in every way. There are a few minor variances requested in regard to side
setbacks and the largest variances include a request that the second building be set back to create the front
green and a larger monument sign be permitted to include the names of the businesses in the development.
The Planning & Zoning Commission thoroughly reviewed this plan over a number of ineetings and unanimously
recommended to Council the approval of the plan with the conditions as listed within the ordinance.

Councilman Cline said there were three setback variances requested and one may be generating some
confusion. He asked for clarification about the variance for the 1' setback along the railroad property; some
people have understood it to mean that the edge of this building is within ]' of the rail of the track. Mr. Betz
sald the first commercial building is pushed as far eost as possible. The railroad right-of way i^^ WW'49flWand



the rails are split in the center so the rail is actually about 45' away from the east edge of the building with the
1' setback variance. The building could be moved over to meef the 5' setback requirement and everything
would shift over but they would lose a few parking spaces.

Councilman Crites asked if it is the opinion of Staff and ihe Planning & Zoning Commission that this plan is
consistent with the zoning code and the Comprehensive Plan and Downtown Revitalization Plan. Mr. Betz said
that is correct.

Mayor Hrivnak asked that Mr. Betz discuss the west quadrant within the Downtown Revital'rzation Plan. Mr. Betz
reviewed a page within the DRP (Exhibit 4) that shows how an area can be redone in a mixed-use fashion. The
graphic shown is actually a look at the property in question. The plan did not take into account a very large
buffer zone so if all of this parcel developed, even with single family homes, could be developed with buildings
up to within a 25' setback of the Murphy Parkway homes. Staff feels that the current plan is consistent with the
plan within the DRP. Mayor Hrivnak said the only differences are the improvements in this plan that al(ow green
space up by the road and a very large buffer in the back. He asked the Chairman of the Planning & Zoning
Commission to come forward to provide insight from that review.

Don Emerick, 306 Weatherburn Court, Chairman of Plannina & zonina Commission, said Mr. Betz provided a
good review of what the Commission looked at in comparison to the Comprehensive Plan, Downtown
Revitalization Plan and the zoning code. The density is within the zoning code especially when they consider
the amenities this plan provides to the City. The setbacks other than those requesting variance from the code
are well within the zoning code and even exceed those normally required, especially the 120' of buffer on the
south side where they preserved many trees. They looked at the traffic sifiuation and with the proposed queue
cufter at the railroad crossing their safety concerns were eliminated. The Commission has looked at a number
of different plans for this piece of property and this is by far the best proposal they have seen. They felt this was
the best proposal they would see and would be the best for the residents and that is why they unanimously
recommended approval to City Council.

Councilman Cline said there are some variances that were discussed at Planning & Zoning; what was their
thought process in regard to setbacks, sign variance and parking spaces. Mr. Emerick said generally speaking
they try io minimize the parking spaces required for any development within the City because they do not
want to see large areas of blacktop that are not being utilized. It also creates stormwater runoff that they may
not necessary want to see as a problem down the road. They try to make the parking requirements reasonable
for the particular development and this was a reduction by six spaces. Councilman Cline said the setback near
the railroad was discussed; he asked for clarification aboui the other setback variances requested. Mr. Betz
said they have a maximum setback requirement along the street and the developer is requesting a variance
to move the building back to preserve the open green area in the front and to keep the view shed for the
existing home that is being preserved. This layout provides the best value to the communiiy in preserving that
historic house. Councilman Cline said the variance for the signage allows for tenant identification within a sign
that is 32 sq. ft. on each side rather than the code requirement of 16 sq. ft. per side. Mr. Betz said the thought
process at Planning & Zoning Commission was to allow the ability to have visibility along the road for all of the
tenants. He said that is a similar concept to current multi-tenant signage in the City. Part of the issue was with
the height of the sign but the developer is designing the entry with the fencing and columns so it makes a nice
presentation. He indicated the location of the entry feature/signage and historical house on the site plan.

Councilman Crites asked about the flavor of the discussion with respect to the volume of traffic and the safety
issue at the railroad tracks. Mr. Emerick said the traffic generated by this development and how it would impact
existing traffic was probabfy their number one concern. They looked at the traffic study they had at that time
and discussed the possibility of a queue cutter at the railroad tracks and looked at that in detail. It was their
number one concem. Councilman Crites asked if the Commission was satisfied with that portion of the plan.
Mr. Emerick said they were and they felt that the addition of the queue cutter would eliminate the safety
concern and they discussed the timing of the Murphy Prarkway extension and how that would also alleviate
some of the traffic along Powell Road, helping the situation. Councilman Crites said concemed citizens have
said that the existence of aportments is not consistent with the family-centric values they hold so dear in Powell.
He asked if they discussed that at the Commission meeting. Mr. Emerick said that was discussed and several of
the members of the Commission independently searched all of the available reports and data from around
the country. They came to the same conclusion that apartments are not the cause of decreasing properry
values and do not bring so-called "undesirable" residents into the city. The things that affect property values
are things like how neighbors are keeping up their property and similar situations. The data indicates that
apartments do not have a negative impact on property values. Councilman Crites asked if they discussed the
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impact apartments could have on the 4lentongy School District. Mr. Emerick they did and they found these
apartments are not well-suited to having many kids so the impact on the school district will be minimal.

Councilman Bennehoof asked if there is any possible access to the Murphy Park neighborhood. Mr. Betz said
there is a pathway proposed. Mayor Hrivnak thanked Mr. i=merick for providing insight of the thought-process
of the Commission.

Councilman Lorenz asked Staff if, other than the trees, there a fence or physical barrier that keeps folks from
cutting across the tracks during events like the Powell Festival. Mr. Betz said there 1s very little barrier there now
and no fence or barrier has been considered. The developer has provided pathway access from the southem
subdivision to Powell Road and all the way down the railroad there is no other way to gel across. That will be
corrected with the Murphy Parkway extension through a pathway, crosswalk and traffic signal at the south
end. No bonier is proposed for this site but there will buildings, a dumpster area and landscaping along that
area.

Councilman 8ennehoof asked Mr. Betz to characterize the variances in greater detail. Mr. Betz provided a
review of the variances requested far the development:
1. Side yard setback requirement in the Downtown District is 5'; one building is proposed at a 1' setback. That

area is where the dumpster and trash compactor for the full site are located.
2. The maximum building setback is 25' and Staff usually prefers to see the buildings located 20-25' in the

setback. The variance requested is for the building that is back beyond that area; the reasoning for the
location is to create the north green open area off of the pathway where people can take respite and to
keep the view shed open that allows visibility of the Dr. Campbell House.

3. Signage (details discussed previously)
4. The parking variance asks to reduce the parking by six spaces. There is tree preservation in areas where

more parking spaces can be added. They are trying to preserve a couple of the bigger trees and they
tend not to want to overbuild parking spaces. The Planning & Zoning Commission looks very closely at minor
vcrriances such as this. The development plan provides a total of 249 parking spaces including surface
spaces and garage spaces. Councilman Bennehoof said at a ratio of 1.5 vehicles for each apartment unit
that would put them in the neighborhood of 100 spaces for just the apartments, with a potential for high
volatility with respect to the business infrastructure. Mr. Betz said the ratio of parking they have for the
amount of retail proposed is a good ratio. The variance is for six spaces less than the code requires.

Councilman Bennehoof said they received the inforrrmafion from the traffic engineer at 9 a.m. that morning
and they asked for it prior to the June 3 meeting so they could consider it before the vote. He said the
document provided only contains one parcrgraph that relates to the traffic study. Mr, Betz said the originaf
traffic study was presented several months ago at the first reading. Mr. Lutz said the traffic engineer is present
to address the new details regarding the traffic study. He said the developer is also here to make a presentation
and answer questions.

Mayor Hrivnak said there are 64 apartment units and they planned the parking at three vehicles per unit,
allowing 192 spaces for the apartments. Councilman Counts asked for the zoning classification for this parcel
and details about what could be builf on this parcel without going through a plan revision. Mr. Betz said this is
in the Downtown District and is a planned district that must go through the development process. The house
could be reused without going through the plan revision process but the development of the site requires it.

Charlie Vince, Co-DeveEo er of the property, introduced Todd Faris, Land Planner, who is here to answer any
questions about parking and variances and Doyle Clear, Traffic Engineer, who is here to answer questions
about traffic, the traffic study or new design they propose. Mr. Betz provided a lot of the details he wanted to
review and he did a good job. They are within the Downtown District and they meet those requirements as well
as those in the code and Comprehensive Plan. This development was not an afterthought; the development
plan approval for this project has taken several months of review with Staff and the Planning & Zoning
Commission. The documents for the development are public records and are available for anyone who wishes
to review them. When they first came in with this project, City Staff told them they want to preserve the
Campbell House so they worked the entire development, including the variances for setbacks and the
architecture design, to match that house and downtown Powell. The scale and exteriors of the residential and
retail buildings are done to the scale of the historic house. The variances requested are fairly minimal and the
one for the six parking spaces is simply to save trees. They completed a tree study and there are some very
large trees on the site that they did not want to remove so they eliminated the parking spaces so they could
keep the trees. They have an interest in making this deveiopment work; this is not a property his optioned with
the idea that he might develop it. They bought this property, are stakeholders in downtown '^&AMRRV?his is



completed it will be an $8-10 million development. He has an interest in seeing the City develop properly. They
proposed one green area on the site for the use of the residents and the one up front as a public green space.
They extended the multi-use path because they want people to walk or bike through their project and
hopefully shop at their retail area. In addition, they proposed improvements for Olentangy Street; he has an
interest in traffic moving through Powell as well because they cannot have a successful development without
the ability to get in and out. He worked with Doyle Clear, not with the intent of getfing the cheapest method
to do this, but instead to get a real study that went from the Traditions condos to the west to Liberty Street on
the east to find how they can move traffic through Powell. To his knowledge that has not been done in the
past few years. Mr. Doyle will speak to that study.

Mr. Vince said he contacted the Olentangy School District and they said that apartments such as this average
about .15 students/unit and that averages out to 9.6 students in the entire development. Their commercial
and residential values wifl be over a million dollar per student and that is a great financial benefit to the
Olentangy Schools. It is assumed that the sixteen one-bedroom units will not have any school-age children so
if that number is backed out they would only have 7.2 students. The school system will not be hurt by this
development. #n regard to the traffic issue, they provided at their expense, a traffic study so they can see for
themselves how this v,rill work in the future. He said they will hopefully bring this developmenf online at the same
time that Murphy Parkway, the queue cutter and the street improvements are completed. He met with Matt
Detrick of the Railway Commission and he assured him that the queue cutter will be installed.

Councilman Cline said he has characterized the three variance requests as minor and at some point someone
said that the developer can do this project without ony of those variances but it will not be as good of a project.
Mr. Vince said they worked with a Eand planner, Staff and the Commission and told them about the things they
needed to do to make this a viable project. The parlcing is self-explanatory; they can add the six parking spaces
but it involves taking out some really mature frees that will add value to their site. The setback is from the railroad
right-of-way and not from the rails. They angled the first commercial building closer to the tracks and asked for
a setback so that when someone crosses the tracks they are not looking at the service portion of the building.
They were asked to preserve the Campbell House and he is willing to do that but they have to move the
building back on the site so the house is visible. Since the businesses will be farther away from the road they will
need signage out at the road, requiring a variance for the signage. As a developer he has seen major mistakes
made by cities that limit signage so much that no one knows the tenants in a center; when that happens it
presents a safety hazard as drivers look for businesses. The 1' setback variance is for the dumpster so it is moved
back off of the parking lot. The variances are minor and he can live without any of them but he doesn't want
to because it wiEl moke a better project. The variances do not save them money and a0 of the details of the
development were reviewed closely ot Planning & Zoning.

Councilman Crites said if Council was to approve this plan, when would they start the improvements to the
street and how would that work in context to when they would expect occupancy of the retaif and residential.
Mr. Vince said they would commence with sireet first because they need the street improvements so they can
get in and out of the project. He will immediately hire an engineer and as soon at the engineering is done and
approved by the City Engineer they would begin construction. That could be early next year. depending on
the timeline of the engineering. Councilman Crites asked if he would anticipate those improvements would be
completed before occupancy. Mr. Vince said they would likely be done because they wifl begin building on
the site either concurrently with the improvements or right after it. He does not have a problem stating that
they will have the street completed at the same time as the occupancy.

Councilman Counts said at the first reading Mr. Vince indicated that the rents for the two-bedroom apartments
will likely be somewhere from $900 to $1000 per month. Mr. Vince said that is a guess; they know the apartments
will probably rent for $1.25 per sq. ft. which is a fairly high rent. He said he does not want to overestimate the
rent. With the architectural requirements of the project, these are expensive buildings so they will not be cheap
apartments. Councilman Counts said they have heard resident feedback that suggests the rent will be $700
per month. He asked if that is likely for a two-bedroom apartment. Mr. Vince said he has to consider the cost
of the land, street improvements, landscaping, frontage improvements and street into the development when
he determines rent costs. There is no way he can rent a two-bedroom apartment for $700. He understands
people's fear of apartments and he has been through this before. They just finished a project in Worthington
and they heard the same reactions. They ended up with young professionals and empty-nesters. He is not
ashamed to be building apartments in the City and is not putting something here that is undesirable. There is
an up-and-coming market for those types of renters. This is an alternative form of housing that has not been in
this area before, Other communities have been through this process and then realized they needed this type
of housing.
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Todd Faris. Faris Planning & Design, was present to answer questions.

Do-Yke Clear,7raffic En. iq neer, said there seems to still be a little misunderstanding about the term "traffic study."
They were asked to do an evaluation of the ability to widen Olentangy Street and to facilitate the installation
of the queue cutter so that the roadway plan for whatever is built on this site is all done as one coniinuous
project. He remembers a lot of the residents making light of the possibility of a new traffic study with SR 315
closed at the intersection of Powell Road. He said they cannot do a new traffic study under those
circumstances so a new study was not performed; they did take the results of the prior traffic study completed
for Olentangy Street and looked at the potenfial effect of the completion of Murphy Parkway and how it might
change the traffic volume on Olentangy Street in front of this site. Their primary emphasis was on what kind of
roadway system can be built here. Mr. Vince commissioned a preliminary engineering study and it was not
cheap; a lot of money went into the evaluation of how one might widen Olentangy Street in order to get the
necessary turn lane in front of this site, how they can carry the three lane cross-section in front of the site further
to the west and tie into the existing cross-section near Traditions Way. At the time they commissioned the study
the Railway Commission also required a left turn Iane to be created at eastbound Hall Street, and asked that
a median be placed on Olentangy Street to deny left turns at the intersecfion with Depot Sireet. Mr. Vince paid
for an evaluation of this area and they designed the road to accommodate any potential plans of the City to
put left tum lanes in at the Four Corners. Subsequent to doing that work and evaluating that condition, fhe City
received a message from the Rail Commission that said the left turn lane at Hall Street was no longer a
requirement and that they would accept ihe construction of a right-in/right-out dr+veway on the north side at
Depot Street to preclude left turrts.

Mr. Doyle said the plan before them (Exhibit 3) shows a widening of Olentangy Street with a three lane cross-
section from Traditions Way to the rail tracks; allows an eastbound left tum to the properties on the north side
and once they pass the tracks it tapers back to the existing two lane section. A right-in/right-out can be built
at Depot Street and they believe this meets the requirements of the Rail Commission, allows the City to install
the queue cutter, and allows a queue lane to handle the volume of traffic going into Powell Crossing (55 cars
during pm peak hour includes 30 to residential and 25 to retail). The ODOT design manual stondards state that
for this number of vehicles and the speed and volume of traffic on Olentangy Street, the left turn lane needs
to be 50' long. The plan in front of them allows that left tum lane to be at least 150' long because they heard
from the Commission and Council that they would rather see the left turn lane longer just in case their estimate
of the left turn volume is wrong and so they move traffic out of the through lone. The left tune lane allows 150'
left tune lane going into Powell Crossing, at least 100' of left turn lane to go north on Lincoln Street and 100'
going into the industrial complex to the souih. Under this plan they are suggesting they put curb in on both sides
of the road, re-do the sidewalks and add street trees.

Mr. Clear said the drainage system in this area will be tricky; there is a drainage break (rural open ditch) just
west of Lincoln Street. Any time they go from an open ditch section and try to connect it to a drainage system,
they have to lower the road bed. They con no longer drain from ihe road into the ditches but the properties
on the outside that drain to the ditches must now drain into the gutter pans. As they lower the road bed there
is a tricky section to see how far they have to go to the west to make the transition from the current drainage
system into an urban section. They have looked at it so they can carry the urban drainage over to the area
near Traditions Way and make the break but it stili needs to be evaluated in more detail in terms of drainage
and for what the drainage shed is for the properties around this zone. They tried to create an edge to the road,
sidewalks for pedestrians, enough space for the street trees, add the tum lanes and allow for construction of
the queue cutter so it can be dropped into this plan. They have made this system as safe as it can be. Their
objective was to design a road in a safe and efficient way that meets the standards, takes care of drainage,
brings the downtown further to the west and carries the street architecture to the west. They think this roadway
can be done by 2015 and the first occupancy of the development may be toward the end of 2015,
commensurate with what the City is planning for the Murphy Parkway extension at the end of 2015. It is possible
to have one complete package of improvements that can be instituted. The studies done a few years ago by
EMH&T looked at the Four Corners and the traffic volumes turning left on Olentangy Street from Liberty Street
and the volumes going east on Olentangy Street and turning south on Liberty Street. That study showed there
were 98 vehicles in the peak hour making northbound left or eastbound right turns. He looked at the completion
of Murphy Parkway and did a theoretical driving time study and evaluation of how long it would take for
someone travelling norfih and turning left on Olentangy Street or using Murphy Parkway if they want to go west
on Olentangy Street and they estimated that about half of the traffic would use Murphy Parkway. That is about
50 cars in each direction so that would be about 100 cars of the existing traffic that would possibly be removed
from Olentangy Street in front of that site. That is more cars than this site generates during the peak hours. There
was no data in terms of origin/destination and they cannot do traffic counts because of the qresent unstable
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condition. They used the information to determine the roadway plan they would propose to make this a safe
and efficient roadway system and bring it to the standards desired by the City of Powwell.

Councilman Lorenz asked if it is correct that the numbers thrown ou# are per hour. Mr. Clear soid that is the
peak volume of irafi'ic that would enter dur€ng the peak hour of the roadway system. He said peak hours are
typ€cally from 7-9 a.m. and 4-6 p.m. and out of that they €ook at the one hour that shows the peak hour of
volume that occurs dur€ng each of the two hour per€ods, He sold that peak hour does not vary much from day-
to-day.

Councilman Bennehoof said Mr. Clear reiterated that a traffic study is not necessarily counting cars and is
looking at infrastructure, developments and existing conditions and estimafing what the load w€Il be from this
development. Mr. Clear sold that is correct; the term "traffic study" is broad and includes estimates of traffic
that may be generated by a development, an evaluation of the site access and circulation system, the impact
on the external roadway system, can translate into what roadway needs to be improved to accommodate
the traffic and it can also include a preliminary engineer€ng plan of fhe roadway improvements to
accommodate that proposed development. Councilman Bennehoof sold although SR 315 and SR 750 have
been closed they did not need it to be open to conduct their analysis of this situation. Mr. Clear sold that is
correct. Councilman Bennehoof said at the Finance Committee Mr. Clear's associate had a drawing of the
widening west of Olentangy as well as widening west of the railroad tracks and clear through to Liberty Street.
A concern has been expressed that if they widen Olentangy Street through to Liberty Street they would
eliminate the south side of on-street parking. He asked Mr. Clear if the road curb right against the sidewalk is
any more or less safe for the pedestr€ans than cars parked along the street. He said he believes it is a safety
concern for people ex€ting on the lefi side of the vehicle. If is also his belief that the queue cutter east and west
of the tracks ought to be considered, for the benefit of the businesses, as a single project instead of shutting
down the Downtown three different times. Mr. Clear said the drawing was done with the understanding that
the City may want to provide east- and westbound left tum lanes on Olentangy Street at Liberty Street. Because
of the constraints on the north side where the buildings are they cannot widen Olentangy on the north side.
The only way to take the three lane cross-section is to the south. It is not widening Olenfiangy Street down
through the downtown area because there is parking today and they would need to stabilize the pavement
for trucks and heavier vehicles, it is no longer a parking lane. They have to r€p all of that area up and put €n full
depth pavement and reconstruct the area. If the City wants to put in east- and westbound ieff lurn lanes on
Olentangy Street and if the Rail Commission requires an eastbound left turn €ane at Hall it does remove the
parking on the south side. Most urban planners will tell you that having parking as a buffer between moving
traffic and the sidewalk is a better situation for the pedestr€an. He does not disagree that people get out of
their cars and open their doors into traffic but they have to weigh what they are after.ln most downtowns they
try to err more for the pedestr€an environment and make sure the pedestr€an feels safe in the downtown. They
like to put in street trees and will need to keep big trucks away from the street trees. The prior drawing just
showed what would happen if they put eastbound and westbound left turns on Olentangy Street at Liberty
Road.

Councilman Bennehoof said when Mr. Clear was at the first meeting he sold that the street is at capacity and
regardless of what gets done, the street will remain at capacify. He asked if he stands by that onalysis. Mr. Clear
said any improvement that they make out here will not necessar€ly reduce the volume of traffic on the roadway
system. Putfing in the turn lanes does not improve the capacity of the roadway system. The EMH&T study did
not do separate phasing and they say in order to maximize the intersection they will only get the green and be
able to turn left when there is a gap in traffic coming toward them. They do not increase the capacity of the
intersection but they do move the turning vehicles out of the pathway of the through or righf turn traffic. This is
a safer situation and the same situation they are trying to do in front of this development. It helps eliminate or
lessen the rear end collisions.

Councilman Bennehoof asked how long it wiil take to construct the road from Traditions Way to the railroad
tracks and how that could be accomplished. This will help him understand how this will affect the businesses in
the downtown. Councilman Cline said they talked about that at the Finance Committee presentation and
there are some ways io try to mitigate that issue. They can do nighttime construction or maintain one lane of
traffic through the construction period. The deveioper's position was that they will do whatever gets this done
in an appropriate time pedod. Mr. Vince said they want to get the street improvements done before they have
occupancy in the site. Mr. Clear said he suspects this project will take a couple of months to construct. Mr.
Bertone said he is concerned about maintaining the flow of traffic for the downtown businesses.

Councilman Counts asked if putting in curb and striping creates a much safer condition than they currently
have. Mr. Clear that is his opinion; as soon as they put in the curb system and street tree^Afts°fl°M an



urban setting and makes it a safer condition fordrivers and pedestrians. Councilman Counts asked if reducing
the road to create the curb and gutter in any way affects the railroad crossing and visibility. Mr. Clear said that
had to be built into the evaluation of how they get to the rail crossing, the grade they are allowed to have as
they approach the roadway, and the rail bed. This solufion looks simple but by the time they work with the
railroad and make the drainage connection, it is a difficult engineering design project. Councilman Counts
said it is important they understand the magnitude because Powell is a community of 12k people and if only
those 12k people were driving on Olentangy Street they would not have a traffic problem. He asked for Mr.
Clear's estimation of the ratio of the traffic of 12k community members versus what they are experiencing
today; what percentage of the cars coming through this area are not residents of this community. Mr. Clear if
there are 4,300 single family homes each unit generates about one vehicle trip in an hour's time frame so they
would generate about 4,300 cars. This section of roadway is handling today about a fourth of that amount
because people in the community use other roads. Staff is considering a potential future origin/destination
study to see what traffic is passing through Powell. If the City goes into its thoroughfare plan process in the next
few months they can also model that using the MORPC model to esfimafie how much local traffic is passing
through on different roadway systems. He said he cannot guess but the pure through traffic using that roadway
system does have a significant impact.

Mayor Hrivnak opened this item to public comment.

Elizabeth Grzelak, 115 Watson Way, said she does not see a lot of people here tonight even though she has
received several emails about this meeting and there is a petition fhot has circulated over the last 24 hours that
has received over 100 additional signatures. People are discussing this and are very annoyed about this
development. Her concern in general is about the schools. Three years ago Liberty High School was over
capacity and they were told that children would have to share lockers. Since that time that number has
continued to grow, They describe themselves as a "family values" community but they have heard that there
will be very little impoct on the schools from these apartment and condominium developments. Ms. Grzelak
said the schools are the draw in Powell and she questions that the impact of this development would only be
10 students. If they only have ten children in this development they will still have the future developments to
consider. She has not heard any discussion about the public amenities dealing with the schooling and she does
not see the developers offering up money for addifional schools to be built. Her children go to Wyandot Run
and it is also out of classroom space. She said that is something that is being "fluffed over" and it deserves a
little more consideration. Ms. Grzelak said she would like to call their attention to the rent estimates of $700 to
$1000 per 2 bedroom apartment; this allows people to buy into the Olentangy School system for less than the
cost of going to a private schooi in this area. Her children did attend Village Academy and the upper schools
are about $15k per year. One is better off renting an apartment in Powell and having their children attend the
Olentangy Schools with its rating. This subject deserves more consideration than the current discussion.

Dave Hartline, 150 Glen Aiabe,y, Court, said his home is not directly impacted by this development but by other
future developments. He said he speaks for the majority of people when he says they do not have anything
against apartments or aportment dwellers; he comes from Marion and a working-class background so he
knows what it takes to get to a place like Powell. This is generally a conservative, family oriented community
and they do not have anything against diversity of housing units but they do know what they moved here for
and that was a family community. When they have mixed developments they do not really know what that
will mean. It amazes him that they somehow think they have to be like everyone else when a community living
magazine has already ranked Powell high as a place to live in the US. They somehow think they have to rethink
things and get more tax base and Powell is doing fine. They need to keep to what they hove. Mr. Hartline said
he is a conservative person and an entrepreneur and has no problem with developers but he does have a
problem when they try to change the course of the community. Recently business took him to California and
he visited Malibu because it is very unique. It is very different from Powell and the one thing the people in Malibu
were adamant about is that they did not want to change their community. There is no development there and
no developers are coming in to tell them they need to change their community. They know what they have,
like what they have, want to keep what they have. The people in Powell like what they have and if all of these
development projects were put to a vote they would all be voted down. He said he does not understand how
they can have one unanimous vote after another when people have voiced their opinions and thoughts; that
says to him that Council is reading textbooks but not really listening to the citizens.

Leslie Loqes, 207 Woodedae Circle West, said when they had the meeting in April there were a few more bodies
here and they should remember that. She has been watching this issue and it has been tabled several limes.
She said she is in "summer mode" and realized earlier in the day that the meeting is tonight and many other
people have hod that reaction and are not here. They have been here for other meetinpE ^^d h^^6sent
petitions and emails. She asked that Council consider that those people are present this evening. l^il^^eeting



was pushed to this night in the middle of the summer when it is not the easiest time. She appreciates that all of
Council is here but the residents are not. The developer has lalked abouf his time and investment and she
appreciales what he has invested but if they combine all of the residents around here they have invested way
over that amount. Dublin was scared of apartments and put apartments in and said they feel fine about it but
she is sure they don't. She is pretty sure if they asked them if they prefer to have the apartments there or not,
they would say they prefer not to have them. Ms. Lopes asked Council to not marginalize their concerns
because they are just residents and not traffic or development experts. They have valid concerns because
they love it here and care and they know that City Council cares too. They should look at the school capacity
studies because Wyandot Run was at 87% capacity and are higher now. Seven students and 50 cars in this
number of apartments does not make sense to her. She would love to stay and hear their thoughts but she has
family responsibilities and must leave. She asked that City Council please listen to residents because they are
concemed about these apartments. This is a relatively small one compared to some of the ones that have
shown up. They are paying all of the taxes to put the Murphy Parkway extension in to address the current traffic,
not so these apartments can come in. It is not meant to be the band aid for this situation.

Tom Ha ensack 127 Keli 's Court said he is one of the residents that put together the petition. It was written
back in the March/April fimeline and they admit that things have changed. He read the wording within the
petition that was placed oniine and presented it to City Council (Exhibit 5). Mr. Happensock said Powell grew
from a few hundred to 12k residents because of the single, affluent housing, not apartments. He said he has
signatures from his development; in about ten days they went to as many houses as woufd open the doors and
collected signatures from 75% of the homes which equals 118 signatures. The other 25% were not talked to; no
one he spoke to refused to sign. They had an online petition where they collected 164 signatures, a lot of those
in the last few days. Ten of those signatures were duplicates so the total was 154 signatures. In addition, another
group had a pefition that garnered 221 signatures so together they have 493 signatures. This is a lot of
representation of the residents. They are not opposed to development but are asking City government to step
back and consider why Powell is what it is and so special, and why do they need to change it. He has heard
that they need the tax base but there are other ways to get tax base. He knows the developer has put a lot of
time in this and he feels sorry for him because this City has grown double its size since the Comprehensive Plan
was done and a most of the people he talked to have no idea it is out there. The City has done a good job of
hiding that plan from the citizens and then it gets used against them. The people who moved here did not
move here for a Short North in downtown Powell. The residents are not interested in that or high density housing,
especially apartments that rent for $700/month. They received a note from the City asking them to remove
that estimate because it was not true but the Council minutes fEchibit 6) quoted the developer stating that
rent. They tried to make their site look to the City site to get information but the City did not do a good job of
informing the residents about this p[an. If one goes to the City website right now they wifl not find the Harper's
Point development or it is hidden very well. That plan is no longer there and if it is still being contemplated he
wonders why it is not on the City's site. His said that is poor communication. Mr. Happensack said this is about
what they want Powell to be and it speaks very loud and very clear that this City has developed over the last
20 years to be what it is without this stuff. Adding this and trying to change the character of Powell is not the
appropriate step for the City. That is what they are hearing tonight and 490 of them do not agree with this type
of development.

Ronald Beech, 217 Paddock Circle East, said he heard that a Comprehensive Plan was done 20 years ago and
has not really been updated. He aiso heard there was a subsequent plan done 6-7 years later and that is the
plan that has been the process for this. He agreed with the last speaker that he understands the fime and
finances this developer has spent on this plan but the question is, if they asked the 12k residents to vote on this
would they approve it? He said he thinks the residents should vote on this. He is a very successful unelected
City Councilman because of his concem that government, including local govemment, works in a way that
the citizens are not involved. The voters elected them and Council needs to do what the citizens want them to
do. If the citizens of Powell do not want this project they shouid not do it. He lives in Olentangy Ridge and has
had a lot of conversations with a lot of people; no one has yet said they are very positive that there are all of
these projects and they all involve multi-family housing. Harper's Point is a fairly nice project but doesn't fit very
nicely in that space. He thinks the real issue is whether all of the citizens of Powell think this is a good idea; if
they do, then it should be done and if they don't, it should not be done. He does not want to underestimate
the amount of time and money the developer has invested and he understands that is how projects work.
Maybe before they get started there should be more consensus that this is a development that everyone wants
to have done.

Paul Mohler, 188 Wa on Trail North, soid it was earlier said that to the south of this there is a 125' buffer and he
is not so sure that is accurate. They were told that the apartments are 250' from the back of their houses, not
from the back of their back yards. lf they look in the far left corner, the garages are only 129' frdW R&196"bses.



There are trees there and half of them will be taken out because they are dead or diseased but those trees are
not enough buffer between the apartments and the houses. He said Mr. Lorenz asiced earlier if there is any
access from the apartments to the neighborhood and there is: they can walk right through trees and be in their
back yards. There is also bikepath. He inilialiy asked when this site was annexed into the Downtown Business
District and he wonders if it was always a part of it or did it come up with this project. Mr. Betz said it has been
in the Old Powell Commercial or Downtown Business Distrfct since the early 1990's. Mr. Mohier said Council is
now aware of the petitions going around. The closeness to the houses with no buffer and major traffic concerns
are an issue. They should wait until the queue cutter is installed to see if it helps before they dive into lhis project
that is going to be right next to the railroad. It may be a disaster and they may be putting the cart before the
horse. At most of these meetings there seems to be a lack of business representoiion from the downtown area
and he wonders if that is because this is going to put money in their pockets for the downtown revitalization.
He can't understand why they would approve of something that will bring traffic to a standstill through town. It
is bod enough now. There is also the issue of the transient renter population and that is not something that
Powell realiy wants. Mr. Mohler said he hopes Council looks at this a little better. He thinks they have made up
their minds but he hopes they haven't because there are 12k residents in this community and a lot do not agree
with this.

RodFlannerv, 52 Barthlomew Boulevard, said tonight he has heard from the developer and the Development
Director who did a great job of presenfing the developer's position. Their concems are still the density and the
"transient" issue with the apartments. He asked about the minimum square footage required if they were
developing condominium housing. Mr. Betz sald it would be 1,500 sq. ff. per condo unit. Mr. Flannery said these
one-bedroom apartments are less than 700 sq. ft. and the two-bedroom apartments are less than 1,000 sq. ft.
and he has a difficult time understanding how fhat is in keeping with their community and its' standards and
values for housing. The developer has invested quite a bit in this project but the 12k residents in the city have
also invested a lot in their community. He hopes that Council does consider, as a representafive-style of
government, that they have heard loud and clear what their constituents desire or do not desire and he hopes
tonight they vote their constituents' and not their own personal feelings.

Bernard Paichick, 52 MurQhv's Oval, said this site is one that is hindered. As a residential site right next to the
railroad tracks, it is not going to be an attractive environment. The plans and drawings look quite exquisite but
the reality is that there wiil be trains going though and anyone thinking about renting wiil hove second thoughts
because of that. He at one point had a career wiih the railroad as a brakeman and he knows that trains are
dangerous tools. Without a fence in that area he is afraid that the playground at the City complex is an
attractive nuisance to any of the children who might fake residency in the apartments. He is concerned about
their wellbeing and there is some need for a protective barrier there to keep them from crossing. The site with
trains going through will have an impact on rent and they witl not be able to attract what other communities
have attracted into their apartment complexes. Young prafessionals or empty nesters will not want to live on
this site. The site is not one that will support this particuiar plan.

Don DPPalma 3b5 Sheibv Avenue West, said there is not a large representation of the citizens tonight and he
does not understand why. He is President of the Grandshire HOA but is not here in that capacity to represent
them. He has talked to people in his neighborhood obout things of issue and important to the City and this issue
has come up. A lot of the feedback he has received is that Council has already made up their minds so there
is not a iot of sense in coming forward to express their likes or disiikes on this or other issues. Mr. DePalma said he
hopes that is not the case. He commented on the respective roles of the Council members in making a decision
thot a lot of people believe is important to the future of Powell. He comrnended the members of Council on
the time and effort they spend doing their job; he sat on the Planning & Zoning Commission some years back
and he knows it is not an easy thing to do and Council's job is far more involved. He said they need to listen to
what they have heard this evening. Mr. Cline and Counts hove both served the Village/City for a long period
of time and in many different roles, providing a tremendous service to the communify; he hopes neither of
them have been involved with the City so long ihat they have lost sight of the passion or compassion that drove
them to initially get involved in service to represent their constituents. Mr. Bennehoof is new to Council but
seems to be someone who looks at things very objecfiveiy and he has a great background of planning &
management. in his campaign he said the reason he wanted to get involved was to give back to the
community and the community happens to be the citizens of Poweli. Mr. DePaima said he does not know how
Mr. Hrivnak does everything he does and still has a job and a personal life but he knows he is a professional
engineer and likes to deal in facts rather than conjecture or projections. He said he hopes Mr. Hrivnak feels he
has enough facts on this development that he has a good idea and handle on what it will do to the city. He
should also consider what he has heard from living, breathing citizens because those concerns themselves are
hard facts. Mr. Bertone is also another new member of Council and he was pleased to hear him sa d rin his
campaign that he is proud to call Powell his home and he chose to raise his family here bec^a^i-s^^i^mal!
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town atmosphere." He said he hopes Mr. Bertone continues to feel thai way when it is time to consider how to
vote on this issue. Mr. Crites was quoted during his campaign saying that "seeking office is an opportunity to
give back to the community he has enjoyed for 20 years." He soid he also said that they must have responsible
commercial development that maintains the "character of Powell" and he hopes Mr. Crites maintains that
outlook when he votes on this issue. Mr. DePalma said he purposely kept Mr. Lorenz for last because he was
particularly struck with his campaign comment "I just hope to invest my time in the next four years in confinuing
to keep up with the pulse of the community and serving the wishes of the community." The community of
Powell is not bricks and mortar: it is the citizens sitfing at this meeting. He hopes whot Council heard them say
tonight will affect their decisions.

Frwin Grabisna 278 Glen Villa e C , said he has lived in Powell for about l 1 years and when he first moved
here and told people where he lived they said that Powell was pretty far out there but was a really nice ciiy.
He said nowadays he tells people he lives in Powell and they ask how he deals with all of the traffic but it is still
a really nice city. He said sometimes he heors people say they would never want to live here because of the
traffic. Mr. Grabisnp said they are at a point ihat if they create a lot more congestion downtown they might
get into that situation. If they look around the downtown area in the subdivisions they are probably talking
about $200 million of real estate so if the traffic situation gets to the point where people do not want to live in
Powell they can destroy a lot of real estate value very quickly. Even a 5% reduction in value will equate to what
this project is investing within Powell. He is also concerned about the school system. A gentleman said that
there are things that make this property not as desirable because of the railroad. If empty nesters, young
professionals arid the up-and-coming people don't want to live here then the biggest draw to this property is
the school system that is one of the best in the state. Mr. Grabisna said his fear is that the estimation of 10
students in this development is way off of the mark. This is a low cost way to get your kids into one of the best
school systems and it will pose a much forger impact to the schools than what they are forecasting. Mr. Betz
said in a previous meeting that the average number of students per residential housing is.17. Mr. Betz said that
is true for apartments. Mr. Grabisna asked about the average for regular houses. Mr. Betz said it depends upon
the subdivision and size of the homes but they would be looking at .8 to over 1.2 students per home. He said
that is from Olentangy School system data that they provide to the City regarding all of the developments
within the school district. Mr. Grabisna soid the estimation of only ] 0 school-age students in this development is
[ow.

Mr. Vince said he heard the comments on the schools and the numbers he provided came from the Olentangy
School Distrlct. He said he called them and although they no longer provide letters to developers they did give
him numbers on apartments across the board in southern Defaware County. He determined the number of
school-age students at 9.6 based on those numbers. He said it was not conjecture on his part. He has been
developing in this area for over 30 years and he understands the concerns about new developments coming
into the community and the schools and traffic are afways major issues. He said they have other empty ground
in Powell and they will face this some issue every time: rarely will the City Council have a group of people come
forward to say they love a development. Mr. Vince said he does not think 64 apartments will change the
character of the City. The City does have a set of standards that he worked with and Staff provided them when
he first came forward with this project. He said he has compiied with those standards. He said he is not sure
people understand that the City has standards they have to work within. He thanked the Council for their time
on this project.

Sharon Valvona 225 S uir s Court, sald they heard from the developer and they all feel badly for him because
he is working within the standards he received from the City but that does not make the development
appropriate or right for their City. The Comprehensive Plan and Revitalization Pian were quoted multiple times
during this presentation but those plans were developed a number of years ago. The situation they find
themselves in is different. Ms. Valvona said she is one of the folks that went around and gathered signatures,
talking to everyone in her neighborhood, She has talked to people in other neighborhoods and Council has
heard many people come forward to tell them how they feel about this development. No one, no citizen, no
resident of Powell supports this development and in many cases people said they did not know about the
development or realize it was going to happen. All of the people they see here tonight represent hundreds of
other people. All of the people they are not hearing from who don't oppose it now will oppose it once it is
started and developed. They wifl be very unhappy about what this project represents and brings. People do
not support this need for density. The situation and traffic has changed and whatever this plan is, it does not
support where they are right now. Fundamentally she does not understand how, in spite of ali that has been
said, they can possibly vote to support this development.

Hearing no further comment, Mayor Hrivnak closed the public comment session.
J. E. Resp.000749
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Councilman Counts said he has been involved in City government for a long time, been a community servant
and has lived here 20 years. He has seen lots of changes. He said they need to keep this project in perspective
and one thing that concems him is sort of a lack of perspective. Poweti has about 4,400 housing units and of
that 4,400,82% are single family detached dwellings. This project will be about 1.5% of the housing stock in this
community. He has read a lot about changing demographics and has found that young professionals are not
as interested in buying single family houses as they were before the recession. He has heard how they can't
afford it because of the debt they have. In term of rent perspectives, they have heard the developer say that
two-bedroom units will be from $900 -$1CJ00 per month. The Business First Book of Lists identifies the monthly
rental rate for two-bedroom units from the highest down to number fifty. These rents will be within number 40 &
50 so the rents are not in the bottom half of all apartments. Councilman Counts said these are high-end units
and they should use those numbers as a comparison. He noted that units outside of the City in the Township
such as Emerald Lakes and Greenview have monthly rental rates for a two-bedroom unit of $700 per month so
the difference between that amount and $900 per month is a significant difference of almost one third. They
have heard that the average student per dwelling unit is about .65 in the Olentangy School District. In
perspective, the apartments at Emerald Lakes and Greenview have .415 and near Scioto Ridge they are .46.
In comparison, Olentangy Ridge where he lives is.58 students per home, Ashmoore is 1.09, Bartholomew Run is
.68, and Murphy's Park is.95. If they are really concerned about their schools they should not be building single
family detached dwellings.

Councilman Counts said when they build single family detached dwellings they are building roods that need
to be plowed, maintained and swept. All of the roads in this complex are private and the City does not provide
those services as they do in single family subdivisions. He said they have heard about the variances and they
are minor in comparison. Traffic is the biggest issue they have ti deal with here and there is no denying that
there are traffic problems in their city at peak times but they must also keep this in perspective. In 2002 the
Columbus Zoo had 1.3 million visitors, in 2012 that number was 2 million and it keeps increasing and there is not
a thing the City can do about that. The Memorial Tournament is no different. Liberty Township has 14,000
residents that are coming through this community on a regular basis and there is not a thing the City can do
about that either. Within the Township additional residences and apartment complexes are being built and
there was one considered for the City of Powell and the Council decided not to move forward on that so then
it was being contemplated by the Township. Councilman Counts said the City can do all they want to stop
things within the City yet in the Township they can continue and they wiil still have the traffic problems they
have now. He has failed to hear anything about the downtown. When he moved into downtown Powell there
was Saturday's Sports Bar and that was it. In the last ten years they have seen a striking change in their
downtown that he thinks is for the betterment of the community. Councilman Counts said they have seen
places like Rita's and Jeni's and restaurants like lCraft House and Local Roots. The community is coming into the
downtown area and intermixing and that is something they do not see in Liberty Township or Lewis Center, it is
something unique about Powell. The downtown area is not finished by any means so their downtown plan that
is still very valid provides the opportunity to build on that community and make it a much more vibrant place
than what it is today.

Councilman Counts said there is a cost to doing nothing. City Council has heard the residents and they may
decide to go along with what they have said but that means is there are no west of the tracks improvements.
It wiii be less safe, traffic is going to continue, there will be no additiona) funds to deal with the traffic woes
within the city and there will probably be no further development in the downtown area and that hurts the
sense of community. Most importantly, their community looks a lot like Upper Arlington and in recent news
articles they have heard about the huge outcry to not do the development at Tremont but there was also an
article in the paper about a group of citizens that said that the income tax for Upper Arlington needed to be
increased by'/x% because there is no money for capital improvements. Councilman Counts said they can do
nothing tonight and stop any kind of increased vibrancy of the downtown area but is comes at a cost and that
cost is to the residents. They know what happened two years ago when they considered putting an income
tax on for capital improvements; it was voted down resoundedly and Powell's income tax rate is only .75%. He
said they need to keep this project in perspective. But for the traffic they all experience, when they look at this
project from a pure development standpoint, everything makes sense. They currently have single family homes
that sit along the railroad tracks already and those homes have sold and people live there. If they look at this
development it makes sense but it is incumbent on the members of Council to try to deal with the traffiic woes.
If they simply say thal nothing can be done, he feels they have not done their job. Whatever happens tonight,
tomorrow the Council will need to continue their plans to address the traffic concerns. Over all of the surveys
ever done in the City, it is the traffic that has been the issue; Council understonds it has gotten to a tipping
point and with everything going on around them, it is the problem that they as City Council need to deal with.

J. E. Resp.000750
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Councilman Lorenz thanked the residents for the numerous emails and attendance at meetings; the City
Council has heard them and appreciates the time they have put into this. He also thanked the Planning &
Zoning Commission. Many of the members of Council have served on that board and it requires many difficult
decisions in a thankiess position. He said their efforts do not go unnoticed. He thanked Staff for their hard work
and diligence in providing information so Council can make sound decisions. He also thanked the applicant
for the time and effort he has put into this development. This type of projecf is not cheap and he has a lot riding
on this. Councilman Lorenz said they know that the Comprehensive Plan is dated and the Downtown
Revitalization Plan is o little bit younger. As a professional planner in Ohio he knows they have to zone in
accordance with the Comprehensive Plan and they must consider the development plan against a set of
standards. There are variances and some are done in the spirit of the betterment of the development but they
are still variances so the development does not meet the full requirements. That gives him heartbum, specifically
in the lack of parking. He is a very big environmentalist and the last thing he wants to see is a couple of trees
cut down for parking spaces. The downtown area has a significant parking deficiency and with the proposed
tenant mix and size of the retail establishments they are set up to be quick turnaround type businesses with high
traffic tumover and that exacerbates the situation.

Councilman Lorenz said he sits on the Olentangy Schools Development Committee Board that discusses land
use within the district and the actual number they use for calculation is .17 students per unit. He said with the
rents and whatnot, he really wonders who wi[1 want to live that close to the tracks. He does not dispute that
some form of housing would be needed here but the layout and timing may not be righf with all of the traffic
improvements contemplated to go forward. Council adopted the Murphy Parkway extension after fifteen years
of hard work of previous officials and he would like to see them continue to work on the outside bypass system.
There are a[ot of unknowns and it gives him pause on this project. They are re-evaluafing the Comprehensive
Plan but if they are going to consider it as the driving force, they must realize that things change but community
values stay the same. It is also important them to consider the Community Attitude Surveys they do every other
year. They hear comments that the residents like Powell because it is single family oriented. He does not mean
to be disrespectful but every time he hears that something has worked in another community he is reminded
that this is Powell and people are here because of what they have here. Councilman Lorenz said he is
concerned about the inherent economic benefit to the tax base of the City. Someone commented that there
are studies done that show there is no benefit or detriment to the community for apartments. They are having
a more transient in and out lifestyle and are not going to attract those higher income salaries. Five people
report to him at work that are under the age of thirty and they would not consider living in Powell based on
these values and driving to a different area.

Councilman Cline thanked those who provided input and cornmented at this and the prior Council meetings.
He said they have not forgotten that there were a lot of people here at the firsi reading. He said he is a[awyer
and in some respects that colors the way he looks at things. He looks at the issue before them tonight a little
differently than his colleagues. In his perspecfive this is an administrative rather than a iegislaiive action and
their job tonight is to enforce the zoning code. He respectfully disagrees with the resident who said it is nice that
the developer complied with the code but that shouldn't count; it does count and it counts for everything.
They have set in place in the planning districfi and zoriing code the requirements that the developer must meet
in order to be able to develop the land that he owns. This developer has met all of those requirements except
for three variances that were done to better the project and make it more palotabie to the residents. They
heard the developer say he can do this development without the variances but the development will not be
as good for the community. It is important to remember lhis because almost all of the residents in Powell have
a very strong view of individual and property rights. This man has property rights for his property.

Councilman Cline said there has been a list-serve going around and during that discussion a resident
responded to those who were in criticism by saying "If you don't like what is proposed, buy the land and you
can do what you want with it." He sa€id that is a very extreme example but the truth of the matter is that this
man owns land and has a constituiionally protected right to develop that land in accordance with the rules
that they as a community have set out in the zoning code, Comprehensive Plan and Downtown Revitalization
Plan. Councilman Cline said when he looks at the variances he does not think there are significant problems
that would convince him to turn down the development. This plan is consistent with the 1995 Comprehensive
Plan and the Downtown Revitalization Plan. He agrees that the traffic and safety concerns are very real and
need to be addressed. The plan before them, along with the queue cutter, normalization of the cross-section
of the roadway from Depot Street to Traditions Way, and the installation of a"pork-chop" at the southem
terrninus of Depot Street work to address the safety issue. The opening of Murphy Parkway will help the traffic
issue. When he looks at all of lhose issues he concludes that this plan, although not perfect by any stretch, is
the right plan for this location. They have heard a lot of people speak about how this particular plot of tand is
burdened because it is along the railroad tracks but immediately south of the site there are!,Ko9W-Q9bR6 the
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tracks. He hears from residents who live in that area and want the City to stop the train from blowing its whistle
but they still live there. It is true that he has been on Council for a long time. When Grandshire was proposed
he was told that aliowing ii to develop would destroy the character of Powell. When Lakes of Powell was
proposed he was told that allowing it to develop would destroy the character of Powell. This development has
under 2% of the housing stock being apartments and he is being told it will destroy the character of Powell. He
said experience has shown him that is not true. He does not say that to denigrate the feelings of the people
who made those statements because he knows those feelings are heartfelt and real but his experience tells
him otherwise.

Councilman Crites thanked the citizens who have contacted him and signed the petitions_ He has lived in this
community over 25 years and ran for Council because he cares deeply about this community; he raised his
children here with the community's family values and he would never intentionally take any acfion that would
jeopardize this community and its values. Having said that, he is also an attorney and as an aftorney for at least
15 years he has also served as City Law Director and Village Solicitor in a number of different communities. This
is not a legislative action or a case of zoning whether they are debating whether or not aportments should be
included as part of the zoning. The zoning is in place and Council is acting in an administrative, quasi-judicial
capacity. Councilman Cline is completely correct that the developer has rights in this type of proceeding and
the Council's objective, goal and responsibility is to take a look at the zoning code that has been in place for
at least ten years to see whether or not the development plan is consistent with that.

Councilman Crites said he may not like that zoning and not be in favor of apartments or the density but the
fact is that the DB zoning district has certain requirement, permitted uses, standards and guidelines and as a
matter of law, so long as those are complied with, they find themselves in a position where they have to
determine whether or not to accept that. In this case he was very interested because he was immediately
concerned about 64 apartments. He talked to people on the Planning Commission, Mr. Betz and some of his
colleagues outside of Powell and read as rnuch about it as he could. He firmly believes that this plan, whether
they like it or not, as a matter of law, is consistent with ] 995 Comprehensive Plan, the Powell zoning code and
the Downtown Revitalization Plan. He is chair of a committee that is reviewing the Comprehensive Plan for the
first time in almost twenty years; it would have been great to complete that review and gotten it approved
before this or any other development happened. The Comprehensive Plan is 20 years old and he does not
know what has token so long. The vision statement of the Comprehensive Plan says the Village of Powell is a
small rural greenbelt town that is off the beaten pafh. Councilman Crites said that is certainly not the case now
and they must do something as quickly as they can io correct the situation because the Comprehensive Plan
drives the zoning ordinances in municipalities in the state of Ohio. They need to get input from the public on
the 5teering Committee and make sure the plan encompasses the true values of the City of Powell and he is
sure that has not changed. They find themselves in a dilemma because in his legal opinion they have a plan
that is consistent with all three and if there is any doubt they should look at page 68 of the Downtown
Revitalization Plan because it shows the parcel in question tonight and it is designed precisely for what this plan
lays out for their consideration.

Councilman Crites said traffic is a concern and Police Chief Gary Vest said early in the year that he was very
concerned because given the situation at that time, the railroad crossing is an accident waiting to happen
and someone's life was going to be taken if they did not make changes. One of his concems was the volume
of traffic and the safefy issue. It is not uncommon to have volume of traffic issues but if they could have issued
300 citations for people parking on tracks and had video of people running off the railroad track right before
the train came across the crossing, there is a significant safety problem. He has known Doyle Clear for years
and has used him as an expert in a case when he was with the Village of Granville; he has talked with him at
great lengths and heard his previous presentations. There is not a silver bullet that will eliminate the traffic
problem in Powell, Ohio. This is a problem that has existed since the late 1980's and when there were four stop
signs at the Four Corners people were very critical of the traffic problems here. That has not stopped and he
does not envision that it will; this is the only east-west artery between Polaris and the Zoo and they have a
signiflcant amount of pass-through traffic. The citizens may know the back ways to get around but others do
not. The Murphy Parkway Extension is not the answer in and of itself but it will help. The improvements proposed
by this developer will be very helpful but the City may have to continue to work to come up with a solution to
this problem and port of the solution may be the extension of Home Road and connection to 1-71 that is 101o
15 years away. That is great but will not help them now. He is convinced that these improvements will be helpful
when in conjunction with the queue cutter and "pork-chop" at Depot Street. City Council needs to keep
working on this issue because it has been around for a long time

Councilman Crites said the issues with the schools are very special to him because he h9c^t^e ^,^^i^v^l^ e of
serving on the Olentangy Local School District Board of Education at one time and was presideht y^ iwo^years.
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He has spoken to the superintendent about development in general and the numbers presented by the
developer are not far off. The major reason many moved to Powell is because of the school districf and it
always needs to be a factor to be considered. Councilman Cr€tes said he finds himself asking if it is important
that Powel€ remain family-friendly and family-centr€c, is the existence of this development inconsistent with
being farnily-friendly and family-centric. He cannot say that it is. He has concerns still about this development,
the Comprehensive Plan and zoning that will have to be addressed in the future.

Councilman Bennehoof asked if Deputy Chief Hrytz€k is present to comment on this issue. Mr. Lutz said the Chief
is out of town and D.C. Hrytzik is here in case there are any questions about the safety aspects of this railroad
and this project.

Councilman Bertone said he has listened to a lot of details about this project over the lost several months and
it is important to expresses to City Staff, the Planning & Zoning Commission and the applicant for their willingness
to supply answers to questions received. There is a well-organized group in opposition to this effort and he
understands that the developer has rights. There is a fundamental consequence to staying stagnant in the
town as well and that concerns him a little but more critically he is concerned about their fundamental iraffic
safety issues and zoning & planning concerrns that are colliding at the same time. They have to work in
conjuncfion with one another to figure this out. The schools are a fundamental concern of his and he has
spoken to at least 20 people who concur with what is being proposed in term of figures. Infrastructure costs
were concerning and this development being self-contained and maintaining those structures has further
eliminated some of his concerns. He stated eariler that he is concemed about the business impacts if they tear
up the roads for a significant amount of time; they have to keep the process moving and keep revenue
generation going for the local businesses. They should keep that ever-present in this conversation. This is a
changing community and the housing demand/supply is at an all-time low. Lots of people are also going
through relationship changes such as divorce and job down-sizing and apartments allow them transition and
afford an opportunity for those folks to stay within the community. The residents love this town and many are
very passionate about it_ Given the location of this property he connot speak to what the density will be.
Fundamentally the appet€te for this type of project does concem him compared to their traffic and safety
concerns. Councilman Bertone said he appreciates all of the feedback and concerns from the public. They
wi€l continue to work as a body on a long-term strategic plan and the development efforts within the City. He
asked that they continue to send their feedback through Council so they can continue to plan.

Mayor Hrivnak said Mr. DePalma said that he is fact-driven and that is very true. Council has received a lot
input from the citizenry and the overwhelming considerations are traffic, safety, schools and the vast number
of apartments. This ordinance has been tabled several times so the developer and Staff could work to answer
the concems voiced by the cifizens. They talked about a safety concem and from where they started several
months ago that has changed greatly. A temporary "pork-chop" was installed recently and ihe pions this
evening show proposed left turn lanes that will be a vast €mprovement over what they have today. They have
heard the comments about safety and changes are being made. Mayor Hrivnak said he too thinks that traffic
is a problem that is going to be here a long time. They have to take steps, whether small or incremental, to
work on the traffic situation. No one improvement will make the troffic disappear. He considers it a good thing
if he is driving through Powell and the through lanes are open and left tum vehicles are not in front of him
holding him up and backing traffic up throughout the City. The r€ght-in/right-ou1 is a very good way not to
disturb traffic. When going westbound the lanes for left tums are three times the recommended space. There
will be more cars with this development but the overall changes associated with this development will help the
traffic in downtown Powell.

Mayor Hrivnak said they talked about the schools and have heard from various sources about the school
numbers and the best they can do is to take the numbers the school gave them. The numbers are consistent
and this development has a small impact on the schools. The property value based on the number of school-
aged children wilf be a much better deal for the schools than a single family development of 300 houses. He
was disturbed to received emails that said there are 300 apartments coming and they learned tonight that
there are three pending developments and of all of those three there are 64 apartments coming. The
condominiums proposed are single famiiy and are pretty much like a house in size and price. The addition of
64 apartments is not a big change from where they are today.

Mayor Hrivnak said the City has a Comprehensive Plan and zoning code on the books and he agrees that
property owners have the right to develop their property according the zoning that is in place. It is incumbent
on Council to answer the question of whether this project is in agreement with those two sets of requirements
and they can see that it is. This project nearly looks like the picture in the Downtown Revitalization Plan. Powell
is a family community and they know that families change. The City is now going to have th^^ ^^e,0958f an
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assisted living facifity so as families begin to age they do not have to move from their community. As children
move out they could continue to live in Powell.l'he idea is that it the community is going to continue to thr€ve
and move ahead they need to have a cross-section of housing and living options so families may remain here.
Council has heard the comments from the residents and if they think about what they have seen over the post
weeks and months, they can see that things have changed based on those comments.

Councilman Bennehoof thanked the residents present and those who preceded them. He also thanked Mr.
Vince. Despite what some people may think he is not anii-developrrlent, but is pro-development at the right
time and place, He is not sure they are at that nexus at this moment. He has reviewed the Comprehensive Plan
and he does not condemn anyone for it but does condemn the Council as a body that it is 20 years old. Mr.
Crites is working on the Comprehensive Plan and he did a fine job on the Charter Amendments so he will do a
fine job on the plan as well. He also condemned the City Planning & Zoning because Planned Commercial
Distr€ct is a double-edged sword and everyone gets cut with it. He understands the distr€ct is negotfable but it
needs to be looked at; he cannot go back and change the past. He takes this charge seriously and it is an
honor and responsibility to serve on Councii and he feels all of his colleagues do as well.

Councilman Bennehoof said he has continuing concerns about this development. He could care less about
traffic because it is what it is and it Will always be a problem, yet he agrees with Mr. Clear that they can't solve
the traffic issue uniess they have light raii. The traffic is not going to go away but they have to be concerned
about the safety issues. Murphy Parkway is planned and righi turn lanes are conceptuaiized, the queue cutter
is inching along at bureaucratic speed and the temporary "pork chop" is in place. Hopefully they Will get some
definitive answers with the temporary "pork chop" at Depot Street. It is stellar that the road study is done and
they have to be very careful about how that work is executed because it is also a double-edged sword. If it
happens in stages they will kill half of the business in the downtown. They have other developments that will
come online and they are condos instead of apartments and if they count units they are looking at 135 units.
Harper's Point has a huge green space exploitation and water feature and the density is significantly lower
than this one. He is taiking about the safety aspect of this project's density and fior him it is unanswered. Good
things have been conceptualized and those things are good conjecture but they do not have a definitive
sofety solution here. He is certain the queue cutter Will make an impact, Murphy Parkway will make an impact
and adding Harper's Point and Santer Communities will have different impacts. This development will have a
different impact. They have to be very careful and this may not be the right time.

Councilman Bennehoof said the powers of Council recognize that a property owner has a right to develop his
property as long as it is within code and without voriances it should go through without any hitches. Section
4.07 of the Municipal Code Library states that among others, the power of Council has the adopting and
modification of the Master Plan for the City as the official map of the City. Council also has the power of
regulation of use of private real estate in the City by estabiishing zones limiting the use of each zone, limiting
the height of buildings and the intensity of land use. Planned Commercial development is negotioble. Lastiy,
Council can approve, modify or disapprove the recommendations of the Planning & Zoning Commission made
to Council. He said he could go on and on about why he thinks the safety issue is so paramounf. He knows
people who have been caught on the tracks and shame on them; he has almost been caught on the tracks
himself. They have to treat the public safety of the community as the paramount thing and adding this
development in close proximity to that danger at the railroad tracks is an issue. There is no protective barrier
and there is the attractive nuisance of the Splash Pad and park at the Village Green that invites people to cut
across the tracks. A couple of people have died on these tracks and he does not want to see that repeated.
They do not know what kind of impact Murphy Parkway and these other changes will make. There are open
issues in respect to the ordinance as well because it talks about different queues than the current proposal. It
can be amended to read properly but due to his concern for the safety and potential of interrupting street
traffic over multiple years to make street improvements and the lack of other answers, they should move table
this ordinance until those answers are definitiveiy addressed.

MOTION: Councilman Bennehobf moved to table Ordinance 2014-10 until they have a very definitive plan that
states which improvements Will be completed and the timeline for those improvements, and answers all of the
safety questions. Councilman Lorenz seconded the motion.

Councilman Bennehoof said he mentioned there are open issues on the ordinance and at the Finance
Committee the developer mentioned he would like the City to entertain a TIF to do the improvements. He said
they are not asking the developer to do the queue cutter and the street is to the benefit of the development.
The TIF is not mentioned in the ordinance and that is one of the open issues that needs to be addressed as well.
Councilman Cline said the TIF question did come up at Finance Committee and to be cigcr, he ^i&^^^oper
has said he will pay for 100% of the modifications to Olentangy Street that ore required to berie i^i^s pr perty
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and he is also wilfing as part of that to do a single project to complete the construction in the drawing
presented. He stated he is willing to be repaid through the TIF for the portion for the portion of that cost that is
not directly related to his project but is instead a general community improvement. Mr. Vince said that is
correct. Councilman Cline said that need not be a part of this ordinance and that decision is up to Council.
Councilman Bennehoof said he appreciates that clarification because on Tuesday evening he understood the
developer was asking to TIF the full amount. He said it should be a part of this ordinance because if it will be
passed on to the taxpayers they should be dear about what they are doing. That is an open issue for him.

Mayor Hrivnak asked what safety concems Councilman Bennehoof feels have not been addressed. He said
the concern about people crossing the tracks has come up this evening and they can ask the developer if he
would be willing to put something there to limit that. Councilman Bennehoof said he read from the Powers of
Council and he is still concemed about the densify as are constituents in the community. Mr. Betz has schooled
him on this many times and he understands that density is determined on gross acreage but this is Planned
Commercial so it is negotiable. He thinks they should talk about that. He does not know about the economics
of lowering the density or perhaps changing it to apartments above commercial and lowering the density. He
respects the work of Mr. Vince and his consultants but that is a concem. They say they are doing a queue cutter
and are extending Murphy Parkway but they don't know when those will happen. If they told him the queue
cutter will be done and Murphy Parkway will be done and the road widening to Liberty and what part of the
improvements will be in the TIF then maybe the safety issues are done if this development follows those
improvements. He said they could do the widening and the development and say they are done and will get
to the other improvements later. He has done project plans all of his life and when he was new to Council he
said they need to have benefit profit/foss statements to the City with every development and he has still not
seen a Business Value Statement for any projects that have come forward. The assisted living development
said they are investing in the sewer improvements to make that project happen and that is commendabe and
they know what is happening there. Here they know the road west of the railroad is going to be completed
and then they have no other answers.

Councilman Counts said they have been here three hours and the question before Council is whether to table
the Ordinance. They have enough information to decide whether it is appropriate to move forward and take
a vote. He called the question.

Mayor Hrivnak asked that the clerk read the motion back to Council.
"MOTION: Councilman Bennehoof moved to table Ordinance 2014-10 until they have a very definitive plan
that states which improvements will be completed and the timeline for those improvements, and answers all
of the safety questions."

Mayor Hrivnak asked Mr. Ho€lins if they can table without a date certain. Mr. Hollins said they con postpone
indefinitely but they will need a motion in the future to bring the ordinance back off of the table and back to
Council. Councilman Ciine agreed and under Roberts Rules of Order, a vote to approve a motion to table
indefinitely kills the pending motion and the opportunity to bring it back from the table requires a vote of
someone who was on the prevailing side of the motion. Mr. Hollins agreed. Councilman Bennehoof said it is not
his intenfion to say this goes away forever; he needs answers before a vote. He said he would be willing to,
after they negotiate density, get clarity on the ordinance and have some very strong indications of all projects
that impact the safety of Powell citizens, commit to bring this ordinance back on the table for consideration.

Councilman Cline mode a friendly amendment to the motion to table this matter for 90 days. He said that
would allow them time to do the things Councilman Bennehoof requests. Councilman Bennehoof said he is
more than willing to accept that amendment. Councilman Cline asked for a roll call vote on the amended
motion.

VOTE: Y 3 N 4 (Crites, Hrivnak, CGne, Counts)
The motion was defeated.

MOTION: Councilman Cline moved to amend Ordinance 2014-10 in Section 1, paragraph 1, second line to
strike the words "store two cars, 50 feet of storage" and in its place insert the words "provide 150 feet of
storage." Councilman Counts seconded the motion.

Councilman Cline said his purpose is to make the ordinance comply with the proposal that Mr. Clear described
because it does require the applicant to construct a left turn that is three times the stacking capacity that the
traffic manual would otherwise require, thereby giving them greater safety.
VOTE: Y 5 N 2 (Lorenz, Bennehoof) J. E. Resp.0a0755
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MOTION: Counciiman Cline moved to amend Ordinance 2014-10 to add to Section 1, Subsection 9, the
requirement that the applicant shall work with City Staff to construct an appropriate barrier along the eastern
edge of the property to discourage pedestrion traffic across the railroad tracks at non-designated locations.
Councilman Crites seconded the motion.

Councilman Counts asked if they are considering a bonier along the enfire track. Councilman Cline said his
intention with the amendment is for the developer to coordinate that barrier with Staff, as appropriate, to
achieve the safety concern, meaning it does not necessarily have to be the entire length.

VOTE: Y 5 N] (Counts) Abstain 1 (Bennehoof)

MOTION: Councilman Cline moved to adopt Ordinance 2014-10 as amended. Councilman Counts seconded
the motion.
VOTE: Y 4 N 3 (Lorenz, Bennehoof, Bertone)

PROPOSED 2014 STREET MAINTENANCE PROGRAM
Mr. Lutz said typically the City is able to fund from $500k to $550k a year for the Street Maintenance Program
(Exhibit 7). This year they are supplementing wifh the capital funds so they have a budget of $740k. Mr. Rice
has identified the streets to be included in the base bid and they also included altemates that will not be
determined until the bids come in. The bids wili be brought forward to Council for adoption. Each year they
have about $1 million worth of projects they could do but they do not have that funding.

Rob Rice, City Engineer, said they are generally working in Olentangy Ridge, Powell Place and Grandshire. They
tried to identify a better preventative treatment than slurry seal but none was found so they are going back to
it. Et has been a helpful solution in the past and these streets are good candidates for this treatment. A couple
of years ago they presented a model that $1.7 million could be used each for the next 10 years. With the re-
introduction of slurry seal he suspects that number could be less because it has good preventative
maintenance value. A lot of Powell was developed quickly in a short time frame so the roads in those areas
are aging simultaneously. They wili use slurry to increase the longevity of roads that are in good condition.

RESOLUTION 2014-14: A RESOLUTION TO ESTABLISH THE ESTIMATED REVENUES FOR THE CITY OF POWELL FOR THE
FISCAL YEAR ENDING DECEMBER 31, 2015.
Mr. Lutz said this is an item that they bring forward to Council each year as part of the County Auditor's process
for establishing millage rafes. The City has to send them proposed budget revenues from the 2015 budget. This
does not lock them in; it just an administrafive process so they can establish millage.

Mayor Hrivnak opened this item to public comment. Hearing none, he closed the public comment session.

MOTION: Councilman Cline moved to adopt Resolution 2014-14. Councilman Crites seconded the motion. By
unanimous consent, Resolution 2014-14 was adopted.

FIRST READING: ORDINANCE 2014-32: AN ORDINANCE MODIFYING APPROPRIATIONS FOR THE CALENDAR YEAR
2014.
Mr. Lutz said Staff recommends they utilize $4,200.00 out of the Council Contingency account to apply it to the
Development Department for their legal ad and architectural advisor accounts because of the number of the
appfications received. They are exceeding their budget on those line items. Councilman Lorenz asked if the
advertisement is the burden of the City or are they collecting monies to put into that account to pay for the
advertisements. Mr. Lutz said it is part of the application fee. Councilman Lorenz said they may want to consider
raising those fees. Mayor Hrivnak said as the projects increase, the applicotion fees increase so the cost of the
ads is offset.

Mayor Hrivnak opened this item to public comment. Hearing none, he closed the public comment session.

MOTION: Councilman Bennehoof moved to suspend the rules in regard to Ordinance 2014-32. Councilman
Cline seconded the motion.
VOTE: Y 7 N 0

MOTION: Councilman Cline moved to adopt Ordinance 2014-32. Councilman Bennehoof seconded the
motion.
VOTE: Y 7 N 0

J. E. Resp.000756
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FIRST READING: ORDINANCE 2014-33: AN ORDINANCE AUTHORIZING THE CITY MANAGER TO ENTER INTO A REAL
ESTATE PURCHASE AND SALE AGREEMENT WITH CSX TRANSPORTATION INC. TO ACQUIRE A 0.21 +/- ACRE PARCEL
ON DEPOT STREET, AND DECLARING AN EMERGENCY.
Mr. Lutz said as they discussed at the Finance Committee, Staff has had discussions with CSX and they have
thrown out the price of $5k to purchase the right-of-way at the railroad crossing. The Finance Committee
members were all in agreement that they should jump on that as soon as possible.

Councilman Bennehoof asked that they make sure there are no toxic issues with this land. They could be
making a bargain purchase but knowing that railroads carry some nasty stuff and that they have been known
to have incidents, they may need certification that there is not a toxic waste issue. Councilman Cline said the
ordinance permits the #.aw Director to approve the purchase and sale agreement and the standard terms of
those agreements include a covenant that there is no toxic waste or things of that manner. They should be
okoy in this case. Mr. Lutz said he wiil make note of that issue. Mayor Hrivnak asked if they will also need an
appropriation for this. Mr. Lutz said it will follow later.

Mayor Hrivnak opened this item to public comment. Hearing none, he closed the public comment session.

MOTION: Councilman Cline moved to suspend the rules in regard to Ordinance 2014-33. Councilman
Bennehoof seconded the motion.
VOTE: Y 7 N 0

MOTION: Councilman Cline moved to adopt Ordinance 2014-33. Councilman Crites seconded the motion.
VOTE: Y 7 N 0

COMMiTTEE REPORTS
Development Committee: No report. Next Meetrng: ruesday, July 1, 6:30 p.m.
Finance Committee: No report. Next Meeting: 7uesday, July 8'h, 7:00 p.m.
OperaHons Committee: No report. Next Meeting: Tuesday, July 15t", 6:30 p.m.
ONE Community: No meeting due to lack of quorum. Next Meeting: Monday, July 140, 7:00 p.m.
Planning & Zoning Commission: Next Meeting: Wednesday, July 91h, 7:00 p.m.

CITY MANAGER'S REPORT
Mr. Lutz said next Tuesday they Will have the kickoff meeting of the Comprehensive Plan Steering Committee
from 6:30 - 7:30 p.m. They will also have their first open house for the Seldom Seen Park on ihat same evening
from 7:30 - 8:30 p.m. They Will unveil the first concepts of the park and it will not include everything that the
public wants in the park. At the previous Development Committee they discussed that there is no room for a
dog park so it Will not be a part of the plan for this site. Future meetings on the pork Will be more formal where
Council will go through the master planning and adopt the plan.

OTHER COUNCIL MATTERS
Councilman Bennehoof attended the Delaware County Commissioner meeting and was disappointed they
did not have a better outreach program for stakeholders. They tabled the decision on the Sawmill Parkway
extension because he said sufficient stakeholder representation was not there. They asked him if he was
speaking for Council and he said he was not but he was speaking as a public official. His sense was ihat any
proposed solution to the issue should be a drafted in a manner that treats both cities equally but he does not
think that is enough. He asked the Commissioners if once the road is completed, because it is owned differently,
does it become subject to the city that participated in the funding of the road and can they petifion the
County Commissioners to take over control of that road? Their Legal Counsel said that is correct and that
changed the complexion of the Commissioners. He still does not think this is enough and he thinks it is time for
them to approach the Township to disband the CEDA. He is quite sure they would rather not have their
constituents consumed by Delaware City but rather by Powell. Councilman Bennehoof said once they own
that road down to Hyatts, the adjacent landowners will be compelled to annex to the City of Delaware. He
asked for permission of Council to float that balloon with Tom Mitchell.

Mayor Hrivnak suggested they discuss this matter in executive session tonight or at another date. He asked if
this is issue is pressing. Councilman Bennehoof said ihey have not broken ground but the time is right to
approach the Township Board to disband the CtwDA. He said this question will be before the Commissioners on
June 23rd. Councilman Cline asked about the legal basis for the City of Delaware to be in a preferred position
rather than the City of Powell. Councilman Bennehoof said the City has not contributed to that portion of the
road that is underneath it and owned by the County. Councilman Cline asked if there some low that says that
contribution gives them a superior right or is it a matter of equity where the Counfy is mor^ Wkg""Pfij571hot
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since they helped pay for it they will let them hove it. Councilrnan Bennehoof said he does nol believe that the
Ci;y nof contribuiing fo the road from Nyatts to Rt. 42 allows us to have any right to request ownership.
Councilman Cline said when he says "petition" it suggests there is some statute and process or pre-existing
methodology as opposed to the City of Delaware saying to the Couniy that they should deed it over to them
so they can maintain if. Otherwise i# will be a County rood. He said he is reinforcing the idea that the City ought
not to allow that avenue of annexation to the north to be cut off. Then the question beconies if a finaricical
contribution to the development of the road is a condition precedent to having a voice ah the table, then they
need to discuss it they can contribute to thot. Someone needs to figure out it that is a condition precedent.

Councilnian Crites asked if Councilman Bennehoof has a draft agreemenf ihal the Commission is going to
vote on. Councilman Cline said there was something they were going to vote on until Councilman BenE-iehoof
stepped in. He said if fhey can figure out what that is and get it to Councilman Crites he can.read if and figure
out if there is sornething the Ciiy should do. Councilman Crites said he supports Councilman Bennehoof in that
regard and it should be done soon. Councilman Crites asked that the I_aw Director see if he can get a copy of
the agreemenl. Mr. Lutz said he svili ask him to look into that.

Councilman Cline said as an individual Councilman Bennehoof has the right to talk to Mr. Mitchell about those
things and Council would be inferested in hearing his feedback. The members of Council agreed.

ADJOURNMENT
MOTION: Councilman Cline moved at 11.58 p.m, to adjourn the meeting. Councilman Crites seconded the
moiion. By unanirnous consent, the meeting was adjourned.

MINUTES APPROVED:
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ARTICLE VI
RECALL, INITIATIVE, REFERENDUM

6.01 REMOVAL BY RECALL
No petition for removal of an elected officer of the Municipality shall be filed until such
officer has served for at least six (6) months of the term during which such officer is sought
to be recalled. Any elected officer of the City may be removed from office by the electors of
the City. The procedure to effect such removal shall be:
(A) A petition signed by electors equal in number to at least fifteen (15) percent of the total
votes cast at the last preceding regular municipal election, as defined by the Ohio Revised
Code, and demanding the election of a successor to the person sought to be removed, shall be
filed with the Delaware County Board of Elections. Such petition shall contain a general
statement in not more than two hundred (200) words of the grounds upon which the removal
of the person is sought. The form sufficiency, and regularity of any such petition shall be
determined as provided by the laws of the State of Ohio.
(B) If the petition is sufficient, and if the person whose removal is sought does not resign
within five (5) days after the sufficiency of the petition has been determined, Council shall
thereupon order and fix a day for holding an election to determine the question of his or her
removal, and for the selection of a successor to each officer named in said petition. Such an
election shall be held not less than thirty (30) days nor more than forty (40) days from the
time of the finding of the sufficiency of such a petition. The Delaware County Board of
Elections shall publish notice and make all arrangements for holding such an election.
(C) The nomination of candidates to succeed each officer sought to be removed shall be
made without the intervention of a primary election, by filing with the Delaware County
Board of Elections, at least twenty (20) days prior to such a special election, a petition
proposing a person for each office, signed by electors equal in number to ten (10) percent of
the total votes cast at the last preceding regular municipal election.
(D) The ballots at such a recall election shall be in such form as the Board of Elections for
Delaware County, Ohio shall proscribe and shall, with respect to each person whose removal
is sought, submit the questions: "Shall (name of person) be removed from the office of (name
of office) by recall?"
Immediately following each such question, there will be printed on the ballots, the two
propositions in the order set forth:
"For the recall of (name of person)."
"Against the recall of (name of person)."
Under each of such questions shall be placed the names of the candidates to fill the
vacancy. The names of the officers whose removal is sought shall not appear on the ballot to
succeed such officer. The Board of Elections may modify said ballot for its administrative
purposes.
In any such election, if a majority of the votes cast on the question of removal are
affinnative, the person whose removal is sought shall be removed from office upon the
announcement of the official canvass of that election, and the candidate receiving the
plurality of the votes cast for the candidates for that office shall be declared elected. The
successor of any person so removed shall hold office during the unexpired term of his
predecessor.

EXHIBIT 2
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In any such election where a majority of votes cast on the question of removal are negative,
no further recall petition shall be filed against such incumbent for a period of one year.
(E) If no one is elected, the removal of any elected officer of the City by recall shall
constitute a vacancy of the office previously held by that elected officer and such vacancy
shall be filled as provided for in this Charter. (Amended 5-7-13)

6.02 INITIATIVE.
Ordinances and other measures providing for the exercise of any powers of govemment
granted by the Ohio Constitution or the laws of the State of Ohio, may be proposed by
initiative petition. Such initiative petition must be signed by electors of the City equal to ten
(10) percent of the total number of votes cast at the last preceding regular municipal election.
The Clerk of Council shall receive the petitions for all initiatives.
When a petition is filed with the Clerk of Council signed by the required number of electors
proposing an ordinance or other measure, such Clerk shall, after ten (10) days, transmit a
certified copy of the text of the proposed ordinance or measure to the Delaware County
Board of Elections. The Clerk of Council shall transmit the petition to the Board of Elections
together with the certified copy of the proposed ordinance or other measure. The Board shall
examine all signatures on the petition to determine the number of electors of the City of
Powell who signed the petition. The Board of Elections shall return the petition to the Clerk
of Council within ten (10) days after receiving it, together with a statement attesting to the
number of such electors who signed the petition.
Upon receipt of the statement from the Board of Elections, the Clerk of Council shall submit
the petition, the proposed ordinance, and the statement to the Council on the date of its next
regular meeting. If the petition and proposed ordinance are determined by the Council to be
sufficient and valid, the Council shall, at such regular meeting, read and act upon the same.
Council may adopt the ordinance in its original form. Should the Council fail to take action
or reject the proposed ordinance, in whole or in part, the Clerk of Council shall provide for
the submission of the proposed ordinance in its original form to a vote of the electors of the
City at the next succeeding general election.
Upon receipt of the proposed ordinance, the Board of Elections shall submit such proposed
ordinance or measure for approval or rejection of the electors of the City at the next
succeeding general election occurring subsequent to seventy-five (75) days after receipt of
the proposed ordinance. (Amended 5-7-13)

6.03 REPEALING ORDINANCES • PUBLICATION
Proposed ordinances for repealing any existing ordinance or ordinances, in whole or in part,
may be submitted to the Council as herein provided in the preceding sections for initiating
ordinances. Initiated ordinances adopted by the electors shall be published as in the case of
other ordinances.

6.04 REFERENDUM
Any ordinance passed by the Council shall be subject to referendum, except emergency
ordinances passed pursuant to Section 5.06 of this Charter and as otherwise provided by any
applicable section of the Revised Code, including without limitation Section 731.30. The
effective date of ordinances is governed by Section 5.09 of this Charter. If a petition signed
by electors of the City, not less in number than ten (10) percent of the total votes cast at the
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last preceding general municipal election, is filed with the Clerk of Council within thirty (30)
days after passage of an ordinance subject to referendum, requesting that any such ordinance
be repealed or submitted to a vote of the electors of the City, the ordinance shall not take
effect until the steps indicated herein have been taken.
The Clerk shall, within ten ( 10) days after the filing of a referendum petition, transmit a
certified copy of the petition to the Delaware County Board of Elections. The Board shall
examine all signatures on the petition to determine the number of electors of the City who
signed the petition. The Board shall return the petition to the Clerk of Council within ten
(10) days after receiving it, together with a statement attesting to the number of such electors
who signed the petition. Upon receipt of the statement from the Board, the Clerk of Council
shall submit the petition and the statement to the Council on the date of its next regular
meeting. Council shall determine the sufficiency and validity of the petition. If the petition
is determined by Council to be sufficient and valid, the Council shall, at such regular
meeting, read and act upon the same. Council may repeal the ordinance subject to
referendum. Should Council fail to take action or fail to repeal the ordinance subject to
referendum, the Clerk of Council shall provide for the submission of such ordinance to a vote
of the electors of the City. The Board of Elections shall submit the ordinance to the electors
of the City, for their approval or rejection, at the next general election occurring subsequent
to seventy-five (75) days after receipt of such ordinance from the Clerk of Council.
(Amended 5-7-13)

6.05 INITIATIVE AND REFERENDUM PETITION PROCEDURES
Any initiative or referendum petition may be presented in separate parts, but each of any
initiative petition shall contain a full and correct copy of the title and text of the proposed
ordinance or other measure. Each part of any referendum petition shall contain the number, a
full and correct copy of the title and date of passage of the ordinance or other measure sought
to be referred.
Each signer of any such petition must be an elector of the City in which the election, upon
the ordinance or other measure proposed by such initiative petition or the ordinance or
measure referred to by such referendum petition, is to be held, and shall place on such a
petition, after his name, the date of signing, his place of residence, including street and
number, and the ward and precinct.
Each part of such petition shall contain the affidavit of the person soliciting the signatures
thereto, which shall state the number of signers of each such part and that, to the best of his
knowledge and belief, each of the signatures contained on such part is the genuine signature
of the person whose name it purports to be, that he believes such persons are electors of the
City, and that they signed such petition with knowledge of the contents thereof.
Upon receipt of a statement from the Delaware County Board of Elections, pursuant to
Chapter 731 of the Revised Code, attesting to the number of electors who signed such
petition, Council by resolution shall determine the sufficiency and validity of the petition. In
determining the validity of any such petition, all signatures that are found to be irregular shall
be rejected, but no petition shall be declared invalid in its entirety when one or more
signatures are found to be invalid except when the number of valid signatures is found to be
less than the total number required.
The petition and signatures upon such petition shall be prima facie presumed to be in all
respects sufficient. No ordinance or other measure submitted to the electors of the City and
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receiving an affirmative majority of votes cast thereon, shall be held ineffective or void on
account of the insufficiency of the petitions by which such submission of the ordinance or
measure was procured, nor shall rejection, by a majority of the votes cast thereon, of any
ordinance or other measure submitted to the electors of such City be held invalid for such
insufficiency.
Ordinances proposed by initiative petition and referendums receiving an affirmative majority
of the votes cast thereon, shall become effective as provided by the laws of the State of Ohio.
Where the Charter is silent concerning initiative and referendum petition procedures, the
laws of the State of Ohio shall be followed, except the statutory functions and duties of the
City Auditor shall be performed by the Clerk of Council. (Amended 5-7-13)

6.06 APPROVAL OR REJECTION
(A) Ordinances submitted to the Council by petition and passed by the Council as herein
provided, shall be subject to the referendum in the same manner as other ordinances.
(B) Ordinances rejected or repealed by an electoral vote shall not be re-enacted, in whole or
in part, except by an electoral vote.
(C) Ordinances approved by an electoral vote shall not be repealed, amended or
supplemented, except by an electoral vote.
(D) The adoption or rejection of ordinances submitted to an electoral vote shall take effect
as provided by the laws of the State of Ohio.
(Enacted 5-7-13)
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. TOT w- . .

Valid Signatures Required for Ballot: 238

Petition Potentially Valid Invalid Shortfall

Referendum Petition

[to repeal Ord. 2014-10] 143 270 95

Initiative Petition

[to repeal Ord. 2014-10] 143 268 95

Initiative Petition [to amend Powell's

Charter to repeal Ord. 2014-10] 146 263 92

I EXHIBIT 3
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Circulator: Cory L. Hixson Valid: 15
Invalid: 5

Line No. Reason Si nature is Invalid

1 Circulator also signed petition as petitioner

2 Signature not genuine

6 Not registered

14 Not registered

16 Signature not genuine

Circulator: Joseph Valvona, Jr.

Line No. Reason Signature is Invalid

1-30 Fails to include the ward and

Circulator: Brendan James Newcomb

Line No. Reason Signature is Invalid

1-9 Fails to include the ward and

Circulator: Edward A. Meixner

Valid: 0
Invalid: 30

Valid: 0

In ►ralid: 9

Valid: 8

Invalid: 1

Line No. Reason Signature is Invalid

1 Circulator also signed petition as petitioner

Circulator: Sharon N. Valvona

Line No. Reason Signature is Invalid

1-5 Fails to include the ward and precinct

nct

Valid: 0

Invalid: 5

Referendum Petition
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Circulator: Thomas J. Happensack

Line No. Reason Signature is Invalid

1-40 Fails to include the ward and

Circulator: Elizabeth S. Grzelak

Line No. Reason Si gnature is Invalid
1-62 Fails to include the ward and

lator: Denise A. Wible

Valid: 0

Invalid: 40

Valid: 0

Invalid: 62

nct

Valid: 83
Invalid: 15

Line No. Reason Signature is Invalid

2 Circulator also signed petition as petitioner

9 Signature not genuine

15 Signature not genuine

28 Signature not genuine

31 Not registered

39 Signature not genuine

40 Signature not genuine

49 Invalid Address

50 Illegible
60 Signature not genuine

66 Signature not genuine

76 Signature not genuine

88 Signature not genuine

95 Signature not genuine

97 Fails to include the ward and precinct

Circulator: Stacey Haney

Line No. Reason Signature is Invalid

1-24 Fails to include the ward and

Valid: 0

Invalid: 24

nct

Referendum Petition
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lator: Joseph F. Conte

Line No. Reason Signature is Invalid

1-16 Fails to include the ward and precinct

Circulator: Brian Swalwell

Line No. Reason Signature is Invalid
1-58 Fails to include the ward and precinct

Circulator: Emilie Duncan

Line No.

1

4

7

16

20

Valid: I

Invalid: 16

Valid: 0
Invalid: 58

Valid: 36

Invalid: 5

Reason Signature is Invalid
Circulator also signed petition as petitioner

Fails to include the ward and precinct

Signature not genuine

Not registered

SiRnature not eenuine

Referendum Petition
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Circuiator: Cory L. Hixson Valid: 15
Invalid: 5

Line No. ReasonSignature is Invalid

1 Circulator also signed petition as petitioner

2 Signature not genuine

6 Not registered

14 Not registered

16 Signature not genuine

Circulator: Joseph Valvona, Jr.

Line No. Reason Signature is Invalid

1-30 Fails to include the ward and orecinct

Circulator: Brendan James Newcomb

Line No. Reason Signature is Invalid

1-9 Fails to include the ward and precinct

Circulator: Edward A. Meixner

Line No. Reason Si nature is Invalid

1 Circulator also siened qetition as

Circulator: Sharon N. Valvona

Line No. [ieasonSignature is Invalid

1-5 Fails to include the ward and precinct

Valid: 0
Invalid: 30

Valid: 0
Invatid: 9

Valid: 8

Invalid: 1

oner

Valid: 0
Invalid: 5

Repeal Initiative
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Circulator: Stacey Haney

Line No. Reason Signature is Invalid

1-24 Fails to include the ward and

Circulator: Denise A. Wible

Valid: 0

Invalid: 24

inct

Va I id: 83

Invalid: 14

Line No. Reason Sig nature is Invalid

3 Circulator also signed petition as petitioner

9 Signature not genuine

15 Signature not genuine

23 Signature not genuine

24 Signature not genuine

28 Signature not genuine

31 Not registered

39 Signature not genuine

40 Signature not genuine

49 Illegible

60 Signature not genuine

65 Signature not genuine

74 Signature not genuine

92 Signature not genuine

Circulator: Elizabeth S. Grzelak

Line No. Reason Signature is Invalid
1-62 Fails to include the ward and

Circulator: Thomas J. Happensack

Line No. Reason Signature is Invalid

1-39 Fails to include the ward and

Valid: 0
Invalid: 62

inct

Valid: 0

Invalid: 39

nct

Repeal Initiative
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Circulator: Emi(ie Duncan Valid: 37

Invalid: 4

Line No. Reason Signature is Invalid

1 Circulator also signed petition as petitioner

7 Signature not genuine

16 Not registered
21 Signature not eenuine

Circulator: Brian Swalwell Valid: 0

Invalid: 58

Line No. Reason5ignature is Invalid

1-58 Fails to include the ward and precinct

Circulator: Joseph F. Conte Valid: 0

Invalid: 17

ENTIRE PART PETITION IS INVALID B/C THERE ARE 17 SIGNATURES
BUT ONLY 16 WERE VERIFIED BY CIRCULATOR.

Line No. Reason Signature is Invalid

1-16 and * Fails to include the ward and precinct

Repeal Initiative
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iator: Cory L. Hixson

Line No.
1

2
6

14

16

Valid: 15

Invalid: 5

Reason Signature is Invalid

Circulator also signed petition as petitioner

Signature not genuine

Not registered

Not registered

Signature not genuine

Circulator; Joseph Valvona, Jr.

Line No. Reason Signature is Invalid

1-30 Fails to include the ward and precinct

Circulator: Brendan James Newcomb

Line No. Reason Signature is Invalid

1-9 Fails to include the ward and

Circulator: Edward A. Meixner

Valid: 0

Invalid: 30

Valid: 0

Invalid: 9

Valid: 8

Invalid: 1

Line No. Reason Signature is Invalid

1 Circulator also signed petition as petitioner

Circulator: Sharon N. Valvona

Line No. Reason Signature is Invalid

1-5 Fails to include the ward and precinct

inct

Valid: 0

Invalid: 5

Charter Initiative
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lator: Thomas J. Happensack

Line No. Reason Signature is lnvalid

1-40 Fails to include the ward and

Circulator: Elizabeth S. Grzelak

Line No. Reason Si gnature is Invalid

1-62 Fails to include the ward and

Circulator: Denise A. Wible

Vaiid: 0

Invalid: 40

nct

Valid: 0

Invalid: 62

inct

Va I id: 85

Invalid: 11

Line No. Reason Signature is Invalid

2 Circulator also signed petition as petitioner

4 No signature

9 Signature not genuine

15 Signature not genuine

28 Signature not genuine

31 Not registered

39 Signature not genuine

48 Illegible

50 Signature not genuine

60 Signature not genuine

65 Signature not genuine

Circulator: Stacey Haney

Line No. Reason Signature is Invalid

1-23 Fails to include the ward and

Valid: 0

Invalid: 23

nct

Charter Initiative
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Circulator: Joseph F. Conte Valid: 0

Invalid: 17

ENTIRE PART PETITION IS INVALID B/C THERE ARE 17 SIGNATURES
BUT ONLY 16 WERE VERIFIED BY CIRCULATOR.

Line No. Reason Signature is Invalid

1-16 and * Fails to include the ward and precinct

Circulator: Brian Swalwe(I

Line No. Reason Signature is Invalid

1-16 Fails to include the ward and precinct

18-57 Fails to include the ward and nrecinct

Circulator: Emi(ie Duncan

Valid: 1
Invalid: 56

Valid: 37

Invalid: 4

Line No. Reason Signature is Invalid

1 Circulator also signed petition as petitioner

7 Signature not genuine

16 Not registered
21 Signature not genuine

Charter Initiative
Page 3 of 3 J. E. Resp.000772



IZEXERENI)IJM PETITION

NO"1`1CE, Whoeve^ knowingly sll;os this petition more than ance, sigtis a iialiie otlrer than
liis ^^-,vo, or sians w'iaegi o.cat a tegal vciter,1s llahle to lsl'o-^°^^urtir3n,

NOTICE: WHOEVER COMMITS ELECTION FALSIFICATION IS GUILTY OF A
FELONY OF THE FIFTH DEGREE

To the Clerk of Council of the City of Powell, Ohio:

We, the undersigned, electors of the City of Powell, Ohio respectfully order that Ordinance No.

2014-10 passed by the City Council of Powell, Ohio on the 17th day June, 2014, be submitted to
the electors of Powell, Ohio for their approval or rejection at the general election to be held on
the 4th day of November, 2014.

A full and correct copy of the title and text of Ordinance No. 2014-10 is attached hereto as
Exhibit 1, and incorporated herein.

^^ ^: I g Q.f►'IBYa.......... ... ^.....
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CIRCULATOR STATEMENT

STATE OF OHIO

COUNTY OF C

I, '.(_ (printed name of circulator), being first duly
sworn, declare under pWlty of election falsification that I reside at the address appearing below
my signature; that I am the circulator of the foregoing part petition containing 4. 2-
(nuznber) signatures; that I witnessed the affixing of every signature to the foregoing part
petition; that to the best of my knowledge and belief each person who signed the foregoing part

petition is an elector of the City of Powell and qualified to sign; that to the best of my knowledge
and belief each person who signed the foregoing part petition signed with knowledge of the
contents thereof; and that every signature contained in the foregoing part petition is to the best of
my knowledge and belief the genuine signature of the person whose name it purports to be.

^i.
(gign` ure of19irculafi r} L

11.'JS )n [-\f j^Ak
(Permanent residence street-g dress)

(Permanent residence City, State, Zip Code)

Sul^scribed and sworn to before me tllis^6 day of

My Caminission Ex.pii•es:

Misb^^-r B, NrO, AfforpeyAf Law
NO;RY Pi1SliC • 5TATE OF OH{O
my Mm'WM Ns no ezp^afim (we

Sec.1470 R.C.

J. E. Resp.000779



INITIATIVE PETITION

NO"I'.1Ci?F, Wlzoev^.̂ r knowingly sigiis tlais pefiflen rnore tltair once; sii;ns a n^^^^ie ofljA^r tla^^n
his Am'n4 orsi^;^^s when t^.c^t a legal voter, is liable to l^r•os^:c^^lic^r^.

NOTICE: WHOEVER COMMITS ELECTION FALSIFICATION IS GUILTY OF A
FELONY OF THE FIFTH DEGREE

To the Clerk of Council of the City of Powell, Ohio:

We, the undersigned, electors of the City of Powell, Ohio respectfully order that the attached
proposed Ordinance, attached hereto as Exhibit I and incorporated herein, be submitted to the
electors of Powell, Ohio for their approval or rejection at the general election to be held on the
4th day of November, 2014.

Attached hereto as Exhibit 2 is a full and correct copy of the title and text of City of Powell,
Ohio Ordinance 2014-10, which is referenced in the proposed Ordinance attached hereto as
Exhibit 1.

^('1r5d9^^w ^R.

^.^:,^ g Gt_rl')^3Y:
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CIRCULATOR STATEMENT

STATE OF OHIO

COUNTY OF

l, (printed name of circulator), being first duly
sworn, declare under pe&'ty of election falsification that I reside at the address appearing below
my signature; that I am the eirctiilator of the foregoing part petition containing t- 2....
(number) signatures; that I witnessed the affixing of every signature to the foregoing part
petition; that to the best of my knowledge and belief each person who signed the foregoing part
petition is an elector of the City of Powell and qualified to sign; that to the best of my knowledge
and belief each person who signed the foregoing part petition signed with knowledge of the
contents thereof; and that every signature contained in the foregoing part petition is to the best of
my knowledge and belief the genuine signature of the person whose name it purports to be.

L , o (AL ^^^,
°....._..-.

(S' natu#i of Ci • ulato

^^`^ ^`(Cl^`^`^ ►'^ ^^^^I
(Permanent residence street add3iess)

r-'o yq^ ^^ 1A -^6),5,
(Permanent residence City, State, Zip Code)

Irn.
Subscribed and sworn to before me thisday of 201

My Commission Expires:

Public

Chedophu B, &6, AWqk
NOTA1tYPi}WC• S3''EOF

Sec. 14T.03 RD:

J. E. Resp.000786



EXHIBIT 1

City of Powell, Ohio
ORDINANCE

AN ORDINANCE REPEALING CITY OF POWELL ORDINANCE 2014-10 AND REJECTING THE FINAL
DEVELOPMENT PLAN FOR THE CENTER AT POWELL CROSSING LLC, A DEVELOPMENT OF 14,000 SQ.
FT. OF RETAIL IN TWO BUILDINGS, PRESERVING THE OLD HOUSE FOR COMMERCIAL USE, AND
DEVELOPMENT OF 64 APARTMENT RESIDENTIAL UNITS ON 8.3 ACRES, LOCATED AT 147 W.
OLENTANGY STREET.

WHEREAS, on June 17, 2014, City Council of the City of Powell, Ohio passed Ordinance 2014-10
approving a Final Development Plan for the Center at Powell Crossing LLC, a development of
14,000 Sq. Ft. of retall in two buildings, preserving the Old House for commercial use, and
development of 64 apartment residential units on 8.3 acres, located at 147 W. Olentangy Street,

WHEREAS, the people of the City of Powell, Ohio have determined that the approval of the Final
Development Plan pursuant to City of Powell, Ohio Ordinance 2014-10 is not in the best interests
of the people of the City of Powell, Ohio.

NOW THEREFORE BE IT ORDAINED BY THE PEOPLE OF THE CITY OF POWELL, DELAWARE COUNTY,
OHIO, AS FOLLOWS'.

Section 1: That City of Powell, Ohio Ordinance No. 2014-10 is hereby repealed.

Section 2: That the Final Development Plan for the Center at Powell Crossing LLC, a
development of 14,000 sq, ft. of retail in two buildings, preserving the old house for commercial
use, and development of 64 apartment residential units on 8.3 acres, located at 147 W.
Olentangy Street, is rejected by the people of the City of Powell, Ohio.

Section 3: That this Ordinance shall take effect on the earliest period allowed by law.

Exhibit 1, page l. of 1
J. E. Resp.000787



INITIATIVE PETITION

NOTIC: `.'°: ;e°; er lsiiowiitgly s igns tllis p^.$titio^^ ^hot°e tliakl aince< sil;n4 a tialiae other than
his Own, oy° when not a legal voter, is liable to prosr:cutioa.

NOTICE: WHOEVER COMMITS ELECTION FALSIFICATION IS GUILTY OF A
FELONY OF THE FIFTH DEGREE

To the Clerk of Council of the City of Powell, Ohio:

We, the undersigned, electors of the City of Powell, Ohio respectfully propose to the electors of
Powell, Ohio for their approval or rejection at the general election to be held on the 4th day of
November, 2014, the following amendment to the City Charter of PoweIl, Ohio, which is
incorporated herein and attached hereto as Exhibit 1.

Attached hereto as Exhibit 2 is the "City of Powell Zoning Districts Map 2014," which is
incorporated herein and identifies the area of Powell, Ohio referenced as the "Downtown

Business District" in the proposed charter amendment attached hereto as Exhibit 1.

Attached hereto as Exhibit 3 is City of Powell, Ohio Ordinance 2014-10, which is referenced in
the proposed charter amendment attached hereto as Exhibit 1.

10 L 1.

BY: ft^... ^..^•^.g ^^^^'
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CIRCULATOR STATEMENT

STATE OF OHIO

COUNTY OF

i, (printed name of circulator), being first duly
sworn, declare under penalty of election falsification that I reside at the adch•ess appearing below
my signature; that I am the circulator of the foregoing part petition containing
(number) signatures; that I witnessed the affixing of every signature to the foregoing part
petition; that to the best of zny knowledge and belief each person who signed the foregoing part
petition is an elector of the City of Powell and qualified to sign; that to the best of my knowledge
and belief each person who signed the foregoing part petition signed with knowledge of the
contents thereof; and that every signature contained in the foregoing part petition is to the best of
my luiowledge and belief the genuine signature of the person whose name it purports to be.

A ign^ re of rculat ) `

(Permanent residence streetladdress)

-Ie ^ `; i ^-^ot-X
(Permanent residence City, State, Zip Code)

Subscribed and sworn to before me thisfeLday of

My Commission Expires:

F^` iAN PUBLIC - S'PATE G: :v'4: 1

S . ftC.

J. E. Resp.000794



EXHIBIT 1

City of Powell, Ohio
AMENDMENT TO CITY CHARTER OF POWELL , OHIO

AN AMENDMENT TO THE CITY CHARTER OF POWELL, OHIO ESTABLISHING A DUTY FOR THE CITY
COUNCIL OF POWELL, OHIO TO SUBSTITUTE THE COMPREHENSIVE PLAN OF THE VILLAGE OF POWELL
OF DECEMBER 1995 WITH A NEW COMPREHENSIVE PLAN FOR ZONING AND DEVELOPMENT IN THE
CITY OF POWELL, OHIO.

WHEREAS, the people of the City of Powell, Ohio have determined that the Comprehensive Pian
for the Village of Powell, Ohio of December 1995 is in need of wholesale revision because it is
outdated as applied to the economic growth, technologicaf advancement, and social
conditions that shape the City of Powell, Ohio in the year 2014;

WHEREAS, on June 17, 2014, City Council of the City of Powell, Ohio passed Ordinance 2014-10
approving a Final Development Plan for the Center at Powell Crossing LLC, a development of
14,000 Sq. Ft. of retail in two buildings, preserving the Old House for commercial use, and
development of 64 apartment residential units on 8.3 acres, located at 147 W. Olentangy 5treet;

WHEREAS, the people of the City of Powell, Ohio have determined that the approval of the Final
Development Plan pursuant to City of Powell, Ohio Ordinance 2014-10 is not in the best interests
of the people of the City of Powell, Ohio.

NOW THEREFORE BE IT ORDAINED BY THE PEOPLE OF THE CITY OF POWELL, DELAWARE COUNTY,
OHIO TO ADOPT THE FOLLOWING AMENDMENTS TO THE CITY CHARTER OF POWELL, OHIO:

Arficie 4, Section 14; No later than February 1, 2015, the City Council of Powell, Ohio shall
organize a Comprehensive Plan Commission to draft a Preliminary Comprehensive Plan for
zoning and development in the City of Poweli, Ohio. The Comprehensive Plan Commission shall
consist of the following five members: (1) the President of the 8arthoiomew Run Homeowners
Association or such person's designee; (2) the President of the Olentangy Ridge Civic
Association or such person's designee; (3) the President of the Grandshire Homeowners
Association or such person's designee; (4) the President of the Liberty Lakes Homeowners
Association or such person's designee; and (5) the President of the Murphy Park Homeowners
Association or such person's designee.

Article 4, Section 15: In drafting the Preliminary Comprehensive Plan, the Comprehensive Pian
Commission shall take the following three procedural steps: Phase i, to make findings regarding
the current state of the Powell community's character and identity in light of current
socioeconomic conditions; Phase II, to draft a composite plan identifying specific zones and/or
districts that reflect the natural, cultural, and visual elements of the City of Powell; and Phase 111,
to make recommendations to City Council through the creation of a Preliminary Comprehensive
Plan.

Article 4, Section 16: The Comprehensive Plan Commission shall hold at leasf two public
workshops between January 1, 2015 and June 30, 2015 to receive public input and encourage
public deliberation regarding the creation of the Prefiminary Comprehensive Plan.

Exhibit 1, Page 1 of 2
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Article 4, Section 17: The Comprehensive Plan Commission shall submit the Preliminary
Comprehensive Plan to the City Council of Powe€i, Ohio no later than September 30, 2015.

Article 4, Section 18: The City Council of Powell, Ohio shall consider the Pre€iminary
Comprehensive Plan, make adjustments as necessary consistent with the Phase € findings of
Comprehensive Plan Commission, and pass an ordinance no later than March 31, 2016
legis€a#ive€y adopting a Final Comprehensive Plan.

Article 4, Section 19: The Final Comprehensive Plan sha€i be in compliance with the following
objective cr€ter(a; (1) the needs and desires of the residents of Powell are the paramount
consideration; (2) preserve the natural, cultural, and visual elements of the City of Powell; (3) limit
traffic congestion on Powell roads; (4) balance residential and non-residential€and use in PowelE
based upon the scope and cost of existing City services and level of tax revenues; (5) land in
Powell should be available for parking in retail areas; and (6) real property in the Powell
"Downtown Business District" shall not be developed with "high-densify housing."

For purposes of the Final Comprehensive Plan (egisiative€y adopted pursuant to Section 18 of this
Article IV, "high-density housing" includes but is not limited to the following real property (a)
residential real property improved with building(s) greater than two-stories in height; (b) real
properiy improved with dwellings containing more than one family; (c) leased real property
improved with dwellings containing more than one family; and (d) vacant land that wi€i be used
for dwellings containing more than one family.

For purposes of the Final Comprehensive Plan legislatively adopted pursuant to Section 18 of this
Article IV, "family" means an €ndividua€ €iving alone or a group of related or unrelated individua€s
living together in a household.

For purposes of the Final Comprehensive Plan legislatively adopted pursuant to Section 18 of this
Article IV, "Downtown Business District" shall refer to the real property identified as the
"Downtown Business District" on the "City of Powell Zoning Districts Map 2014' as of June 17,
2©14.

Arti:cle 4, Section 20: All Ordinances of the City of Powell must comply with the Final
Comprehensive Plan legislatively adopted pursuant fo Section 18 of this Article IV.

Article 4, Section 21: The Final Comprehensive Plan legislatively adopted pursuant to Section 18
of this Article IV shall not be compatible with Ordinance 2014-10 and/or the Final Development
Plan for the Center at Powell Crossing LLC, a development of 14,000 sq. ft. of retail in fwo
buildings, preserving the old house for commercial use, and development of 64 apartment
residential units on 8.3 acres, located at 147 W. Olentangy Street,

Uncodified: No party, public or private, shall take any actions, including but not limited to
construction activity, in reliance upon Ordinance 2014-10 and the Final Development-Plan for
the Center at Powel€ Crossing LLC, a development of 14,000 sq ft, of retail in two buildings,
preserving the old house for commercial use, and deve€opment of 64 apartment residential units
on 8.3 acres, located at 147 W. Olentangy Street. The subject property for the Ordinance 2014-
10 Final Development Plan shaii remain economically viable for other uses, inc€uding residential
and non-residential uses, notwithstanding this amendment to the City Charter of Powell, Ohio.

Uncodified: This Charter Amendment shall take effect on the ear€€esf period allowed by law.

Exhibit 1, Page 2 of 2
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Susie Ross

From: Susie Ross
Sent: Thursday, July 10, 2014 1:10 PM
To: 'Brian hbersole'
Subject: Initiative and Referendum Petitions

Dear Ms. Valvona, Mr. Happensack and Mr. Ebersole,

The City Law Director has advised me to not respond to your request to review your Initiative and Referendum petitions

for infirmities or defects. I would suggest you refer to the requirements set forth in the City Charter. You may wish to

seek the advice of others if you so choose.

Your petitions are being held at the front desk of the municipal offices. Please feel free to pick them up at your
convenience.

Thank you.

Susie

Sue D. Ross, CMC
City Clerk
City of Powell
47 Hali Street
Powell, OH 43065-8357
614.885.5380, ext. 1002
sross@cityofpowell.us
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BEFORE THE CITY COUNCIL OF
POWELL, OHIO

IN RE: REFERENDUM AND
1NITlAT1VE PETITIONS
CONCERNING CITY OF
POWELL ORDINANCE 2014-10
ADOPTED JUNE 17,2014

REPLY OF TxE CENTER AT POWELL CROSSING LLC AND
DONALD R. KENNEY JR. IN SUPPORT OF PROTEST

1. INTRODUCTION

The Supreme Court of Ohio has soundly rejected Petitioners' contention that this Council

is somehow unable to invalidate all three Petitions because the Petitions seek to undo an

administrative act through ballot measures. Rather, the Ohio Constitution prohibits the City of

Powell from allowing initiatives or referenda on the City's adnministrative zoning decisions to

proceed to the ballot - only legislative acts can be the subject of an initiative or referenda.

Petitioners utterly fail to refute that Ordinance 2014-10 was anything other than an

administrative decision. Therefore, it is an abuse of Council's discretion and a clear disregard of

Ohio law for Council to refrain from invalidating all three Petitions on this basis alone.

Petitioners attempt to lead Council down a path it cannot take, claiming that Council

must ignore the commands of the City's current Charter (and.the voters who approved it last

year) and apply the old Charter. Without support under Ohio law, Petitioners contend that

Council can only rubberstamp the Board of Election's residency review. However, Petitioners'

position is contradicted by the current Charter's requirement that City Council determine both

the sufficiency and validity of the Petitions.

Worse, Petitioners know this. Petitioners concede that Council must sit in the shoes of

the Board of Elections in order to scrutinize the Petitions' sufficiency and validity. Yet,

^^T 9 7 TI
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Petitioners cite only to cases where other city councils were not tasked with determining the

validity of ballot measures. Here, Powell's Charter was amended specifically to require City

Council to scrutinize ballot measures for just the type of obvious defects that require the

Petitions' invalidation.

Additionally, and compounding Petitioners' error, all three Petitions fail to meet other

threshold requirements such as accurately stating the title and text and title and date on the

Petitions. Any doubt concerning Petitioners' omission is resolved by Petitioners' intentional

departures from the Ohio Secretary of State's prescribed municipal initiative and referendum

petitions requiring this information to appear on the face of each part-petition.

Moreover, the Petitions are not supported by sufficient valid signatures either. Contrary

to Petitioners' assertions, the Board of Elections has not reviewed the Petitions for their

sufficiency and validity. The Board's staff noted that entire part-petitions are invalid, yet the

signatures on those invalid part-petitions were not removed from the quantity of signatures

reported to City Council. As set forth in the Notice of Protest, once the invalid signatures are

disqualified, the Petitions fall well short of the Charter's requirements. Accordingly, the

Petitions are insufficient and must be rejected.

City Council must decline Petitioners' invitation to ignore the commands of the City's

Charter and clear Supreme Court precedent. The Petitions are invalid on their face and not

supported by a sufficient number of valid signatures. Therefore, Council must reject each one.

U. ARGUMENT

A. THE PETITIONS ARE INVALID.

1. The City Lacks Authority to Permit an Election on an Administrative Zoning
Decision.

The City lacks authority to subject administrative decisions to referendum or initiative.

2
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Ohio Constitution, Article II, Section lf The subject of Petitioners' attempted three-pronged

referendum effort, an approval of the Final Development Plan memorialized in Ordinance No.

2014-10, was unquestionably administrative. Petitioners' claim that Council is somehow

prohibited from reaching this fatal defect ignores the Ohio Constitution and disregards the plain

language of Powell's Charter. Worse, it misstates the law.' Council is obligated as a matter of

law to invalidate the Petitions.

a. As a Matter of Established Law, Initiatives and Referenda on City Council's
Administrative Actions Cannot Qualify for the Ballot.

The Ohio Constitution could not be more clear; only municipalities' legislative actions

are permissible subjects of municipal initiatives and referenda:

The initiative and referendum powers are hereby reserved to the people
of each municipality on all questions which such municipalities may now
or hereafter be authorized by law to control by legislative action; such
powers shall be exercised in the manner now or hereafter provided by law.

Ohio Constitution, Article II, Section lf.

Article II, Section lf, "is the sole constitutional source of initiative and referendum

powers, reserved by the people of the state to the people of each municipality." Buckeye

Community Hope Foundation v. City of Cuyahoga Falls, 82 Ohio St.3d 539, 542 (1998) (holding

that cities cannot expand initiative and referendum powers through their charters beyond the

powers granted by Art. II, Sec. lf) (emphasis added). "Section 1f, Article II clearly li.on..its

referendum and initiative powers to questions that are legislative in nature." Id. at 543

(emphasis added). Thus, the Supreme Court of Ohio expressly held that "actions taken by a

municipal legislative body, whether by ordinance, resolution, or other means, that constitute

Petitioners' substance and form argument lacks substance. As explained time and again by the Supreme Court of
Ohio, initiating a ballot measure on administrative decisions is an issue of authority - not of the
unconstitutionality of the Petitions' substance.

3
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administrative action, are not subject to referendum proceedings." Id. at 545 (terminating an

attempted referendum prior to the election).

Five years after Buckeye Community Hope, the Court affirmed a City Council's decision

to invalidate a referendum petition of an administrative zoning decision. State ex rel. Comm. for

the RefeYendzsm of Ordinance No. 3844-02 v. Norris, Clerk, 99 Ohio St.3d 336, 2003-Ohio-3887.

In Norris, the proposed referendum petition contained a sufficient number of signatures to

qualify for the ballot and sought to referend prior council ordinances approving a final

development plan and final plat. Id at ¶¶ 3, 5. Nonetheless, the city's law director informed city

council that the subject of the proposed referendum was an administrative zoning decision,

rendering the petition invalid. Id. at 16. City council then refused to submit the petition to the

board of elections. Id: at ¶ 7. The Supreme Court of Ohio agreed with the law director and city

council's decision, holding that pursuant to Buckeye Community Hope and its prior zoning law

precedents, the city's administrative decision approving a final development plan and final plat

was "nonreferendable." M. at^ 42 (terminating the ballot measure prior to the election).

Following Norris, the Supreme Court of Ohio considered a multi-pronged referendum

and initiative effort to referend or repeal city council's ordinance approving a development

agreement for a proposed Walmart. State ex rel. Oberlin Citizens for Responsible Dev. v.

Talarico, 106 Ohio St.3d 481, 2005-Ohio-5061. The face of the petitions contained a sufficient

number of signatures to qualify for placement on the ballot. Id. at ¶ 6. But, the Supreme Court

held that because the approval of the development agreement "merely executed and administered

existing laws, its enactment constitutes an administrative action, which is not properly the

subject of either referendum or initiative. . . ." Id. at ¶ 31 (terminating the attempted initiative

and referendum measures prior to the election) (emphasis added).

4
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The following year, the Supreme Court of Ohio again agreed with a city council's

decision not to forward a referendum petition to the board of elections, because city council

determined the subject of the referendum was administrative and not legislative. State ex rel.

Marsalek v. Council of S. Euclid, 111 Ohio St.3d 163, 2006-Ohio-4973. In Marsalek, the city

council previously approved a planned-unit residential development as a conditional use under

the property's zoning. Id at ¶ 2. Shortly thereafter, a referendum petition with sufficient

signatures was filed, but City Council refused to submit the petition to the board of elections for

placement on the ballot. Id. at ¶ 4. The Supreme Court agreed that the underlying approval of

the conditional use was an administrative action because it did not change the property's zoning

and "merely execute[d] and administer[ed] the [zoning code]." Id at ¶¶ 14-15. Accordingly, the

Court held that city council had no legal dut^ to forward the petition to the board of elections.

Id. at 120 (terminating the attempted ballot measure before the election) (emphasis added).

Were there any doubt, the Supreme Court of Ohio recently clarified that failure to

invalidate a ballot measure on an administrative action is an abuse of discretion. State ex rel.

City of Upper Arlington v. Franklin County Bd. of Elections, 119 Ohio St.3d 478, 2008-Ohio-

5093 ¶ 27 (holding that a board of elections charged with examining the sufficiency and validity

of a petition "abused its discretion and clearly disregarded applicable law by denying [a]

protest" against an initiative on an administrative action) (emphasis added).2 In Upper

Arlington, an initiative sought to undo a city council's administrative decision, but the board of

elections declined to decide the protest against the initiative. Id. at ¶ 11. The Court explained

that administrative decisions simply cannot be the subject of municipalities' initiatives or

2 As even Petitioners concede, City Council sits in the same capacity as the board of elections in Upper Arlington.
(See Pets' Stmt. at 9.)
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referenda due to the express limits of Article Il, Section lf of the Ohio Constitution. Id. at ¶ 19

(terminating the attempted initiative before the election).

Accordingly, it is undeniable that referenda and initiatives that seek to undo an

administrative action are invalid. Failure to invalidate the Petitions on this basis alone is an

abuse of discretion. UpperArlington, 2008-Ohio-5093 at ¶ 27.

b. Powell's Charter Obligates City Council to Invalidate the Petitions.

Powell's Charter expressly charges City Council with the responsibility to invalidate

invalid initiative and referenda petitions. Charter §§ 6.02 and 6.04. Yet, Petitioners' maintain

that their three-pronged attempt to repeal Council's administrative action cannot be invalidated

by Council. According to Petitioners, this Council is somehow unqualified to deterrnine whether

its approval of the Final Development plan was an administrative action. Petitioners wrongfully

assert that some drawn-out, "fact-intensive" inquiry would somehow be necessary to resolve this

made-up dilemma. (Pets' Stmt. at 16-17.) Such claims lack merit.

The Petitions' invalidation cannot wait until after the election. Powell is not authorized

under the Ohio Constitution to place the Petitions on the ballot because the Petitions seek to undo

an administrative action. Buckeye Community Hope, 82 Ohio St.3d at 542. City Council has no

legal duty to forward the Petitions to the board of elections. Marsalek, 2006-Ohio-4973, ¶ 20.

Moreover, it is an abuse of discretion and clear disregard of the law to refrain from invalidating

them.3 Upper Arlington, 2008-0hio-5093, ¶ 27.

City Council is not only qualified to invalidate the Petitions, Powell's voters required

Council to make this determination. Just last year, in the May 2013 special election, Powell's

3 Petitioners' contention that this issue is "premature and not ripe for review before any public body, let alone City
Council," is squarely contradicted by Arlingion, Marsalek, and Norris, as well as the mandate of Charter §§ 6.02
and 6.04 for Council to invalidate invalid petitions. (Pets' Strnt, at 14.) The Petitions simp[y are not authorized
by the Ohio Constitution and the Charter requires City Council to make that determination now.
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voters overwhelmingly approved an amendment to the City's initiative and referendum

procedures to specifically authorize City Council to screen insufficient and invalid petitions from

the ballot.4

As approved by the voters, the current Charter requires:

REFERENDUM
**^:

Council shall determine the sufficiency and validity of the petition. If
the petition is determined by Council to be sufficient and valid, the
Council shall, at such regular meeting, read and act upon same. ...
Charter § 6.04 (emphasis added).

INITIATIVE

If the petition and proposed ordinance are determined by Council to
be sufficient and valid, the Council shall, at such regular meeting, read
and act upon same.... Charter § 6.02 (emphasis added).

Petitioners concede, as they must, that these procedures govern all three Petitions. (Pets' Stna.t, at

7 (conceding that the Referendum is governed by § 6.04, the Initiative to Repeal by § 6.02, and

the Charter Initiative by § 6.02).)

Powell's current procedure departs from state law. Under state law, only the board of

elections determines the sufficiency and validity of petitions, R.C. § 3501.11(K), and the city

auditor merely certifes the board of elections' sufficiency and validity determination. R.C.

§§ 731.28 (Initiatives), 731.30 (Referenda). A city council is not given any direct role under the

state law procedures.5

Thus, Petitioners admit that under the current Charter, City Council sits as a board of

elections in determining the sufficiency and validity of the Petitions. (Pets' Stmt. at 9 ("[T]he

Board of Elections does not determine the `sufficiency and validity' of the petitions under the

4 A true and accurate copy of Article VI from Powell's former Charter is attached as Exhibit 1.

5 Consequently, as discussed below, the decisions relied upon by the Petitioners' are inapposite to City Council's
responsibilities under this City Charter. Supra, II.A.1.d.
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Powell City Charter. Instead, City Council serves that function. . . .").) Yet, later in their

Statement, Petitioners somehow claim that Council is prohibited from making this determination.

(Pets' Stmt. at 14 - 18.) The Supreme Court of Ohio has already instructed that it is an abuse of

discretion and clear disregard of the law for a board to refrain from making this determination.

Upper Arlington, 2008-Ohio-5093, ¶ 27. Petitioners cannot have it both ways, if City Council is

"functioning" as a board of elections to determine the "sufficiency and validity" of the Petitions,

City Council must determine whether the subject of the Petitions, Ordinance No. 2014-10, was

an administrative action. Failure to do so is an abuse of discretion and disregards the law. Id

Accordingly, City Council must deternline the sufficiency and validity of the Petitions

before they can proceed further. As set forth below, no hearing is necessary on whether

Ordinance 2014-10 was an administrative action.

c. Ordinance 20I4-10 Was Unquestionably an Administrative Action and Cannot Be
the Subject of a Referendum or Initiative.

The record is undeniable. The case law is legion. City Council's approval of the Final

Development Plan did not rezone or otherwise change the Zoning Code, Council merely

administered existing zoning law when it approved Ordinance 2014-I0 - Council's approval was

an administrative action. Petitioners' assertion that Council's approval of the Final Development

Plan was not administrative simply because there was "over three hours of deliberation,"

"testimony from residents," and "great public interest in [an] issue" that required Council's

"discretion" only shows that Council made an informed decision in affirming the Planning

Commission's unanimous approval of the Final Development Plan. (Pets' Stmt. at 20.)

Glaringly absent from Petitioners' Statement is any actual law to refute that Ordinance 2014-10

was anything other than an administrative action.
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Councilman Crites explained to Petitioners during the June 17 meeting that the Plan's

approval was administrative - alerting Petitioners to the need to administratively appeal the

decision if they disagreed with the outcome. As Councilman Crites stated that evening, neither

the Property's zoning within the planned Downtown Business District, nor the City's Zoning

Code were altered by the Final Development Plan's approval. (Notice of Protest, Ex. 1 at p. 14.)

No witnesses are necessary to reach this determination. No trial need be held. See e.g.,

Arlington, 2008-Ohio-5093 at ¶ 27 (holding that board of elections reviewing sufficiency and

validity should have invalidated petition because the board should have determined the subject of

the petition was an administrative decision); see also Norris, 2003-Ohio-3887 at 17, Marsalek

2006-Ohio-4973 at ¶ 4 (city councils properly refused to forward petitions based upon

administrative acts to boards of election). Rather, the administrative nature of the approval is

obvious from the face of the Zoning Map, Zoning Code and Ordinance No. 2014-10.6

As set forth in the Notice of Protest, it is well established that approval of a development

plan pursuant to a property's existing zoning is an administrative act. Notice of Protest at 8-11;

see e.g., King v. Village of Granville, 5th Dist. No. 97CA29, 1997 Ohio App. LEXIS 4941 at *8

(approval of site's development plans in previously zoned commercial district held

administrative); Speedway Super America, LLC v. Granville Village Council, 2003-Ohio-6951,

¶ 17 (5th Dist.) (approval of development plan that did not involve rezoning underlying property

held administrative).

It simply cannot be argued that Council's approval of the Final Development Plan

pursuant to the Property's existing zoning in the Downtown Business District was anything other

To the extent Petitioners attempt to dispute the existence of the planned Downtown Business District or dispute
the property's zoning, such arguments were waived when Petitioners declined to appeal Council's June 17
approval of the Final Development Plan to the Court of Common Pleas. (See, Pets' Stmt. at 20.)
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than an administrative action. Therefore, Council's approval of the Final Development Plan

cannot be the basis of any initiative or referendum. The Petitions are invalid on this basis alone.

d. Petitioners' Case Law Fails to Account for Powell's Charter Requirement that
City Council Determine the Sufficiency and Validity of the Petitions.

Despite Petitioners' admission that Council sits as a board of elections in determining the

sufficiency and validity of the Petitions because of the Charter, (Pets' Stmt. at 9), Petitioners

principally rely on quotes taken from decisions where a city council was not required by charter

to determine the sufficiency and validity of proposed ballot petitions.

Curiously, Petitioners highlight State ex rel. Debrosse v. Cool for the contention that

Council cannot act upon fatal defects such as the Petitions' unauthorized effort to undo

Ordinance 2014-10, because such "substantive" claims are premature. (Pets' Stmt. at 14.) Yet,

Petitioners deceptively omit the pertinent caveat clarifying that all preliminary qualifications

must first be met:

Any claims alleging the unconstitutionality or illegality of the substance of
the proposed ordinance, or actions to be taken pursuant to the ordinance
when enacted, are premature before its approval by the electorate. In other
words, `where the mandatory provisions of the Constitution or statute
prescribing the necessary preliminary steps to authorize the
submission to the electors of an initiative statute or ordinance have
been complied with, the submission will not be enjoined.'

State ex rel. Debrosse v. Cool, 87 Ohio St.3d 1, 6 (1999) (citations omitted) (emphasis added).

Contrary to Petitioners' statements otherwise, Council must ensure that the Petitions

satisfy the requirements to qualify for the ballot - including whether the City is authorized to

conduct an election on the measure in the first place. To be sure, the Cool Court considered

whether the proposed ordinance satisfied Article II, Section lf of the Ohio Constitution and

reached the merits of the decision, the Court did not dismiss the issue as being substantively
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premature. Id. at 6-7 (determining that a proposal to retain counsel that was not tied to any prior

city council decision was authorized by Article II, Section lf of the Ohio Constitution).

Petitioners' reliance on State ex rel. N. Main St. Coalition v. Webb is also misplaced.

Petitioners conceal that in Webb, the Village of Wellington's initiative and referendum

procedures differ from Powell's. Importantly, the Village of Wellington followed state law and

merely concerned a village clerk's limited role in certifying petitions. State ex rel. N. Main St.

Coalition v. Webb, 106 Ohio St.3d 437, 2005-Ohio-5009, ¶ 26 (applying R.C. § 731.28 wherein

a village clerk certifies an initiative petition to the board of elections). Whereas here, Charter

§§ 6.02 and 6.04 expressly require Council to affirrnatively determine the sufficiency and

validity of the Petitions. Thus, the limitations on the clerk's role in Webb simply have no

bearing on City Council's vastly different role under Powell's Charter. See infra., II.A.I.b.

Likewise, Morris v. City Council of Macedonia fails to account for City Council's

responsibility to determine the sufficiency and validity of the petitions. In Morris, the

Macedonia City Council was only reviewing whether a petition contained sufficient signatures to

qualify for the ballot. Morris v. City Council of Macedonia, 71 Ohio St.3d 52, 55 (1996).

Unlike here, Macedonia's charter did not authorize its city council to review the petition for its

validity. .Icl. (noting that the procedures set forth in the Ohio Revised Code and Ohio

Constitution governed).7 Because council was only concerned with the number of signatures, it

was not acting as a board of elections determining the petition's validity. Therefore, it is not

surprising that a council in that context was limited to construing facial defects with voters'

signatures. But even reviewing petitions' sufficiency, the Court acknowledged that Council

should be satisfied that "all statutory requirements are fairly met." Id

For this same reason, State ex rel Citizens for Better Portslnouth v. Sydnor, is also distinguishable, 61 Ohio St.3d
49 (1991). In Sydnor, that city council was limited to examining the petitions foi• their sufficiency and not
validity. Id. at 52.
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In short, Petitioners' attempt to confine Council's review to a rubberstamp approval was

rejected by the voters when they directed Council to determine both the sufficiency and validity

of ballot petitions and lacks support under Ohio law. Petitioners do not cite any authority that

limits the scope of Council's review under Powell's adopted initiative and referendum process.

2. The Charter Initiative Is Invalid On Its Face.

Petitioners' Position Statement on the Charter Initiative is as misleading as their

Petitions. Neither the Petitioners nor the Charter Initiative's title fairly portray the entire Charter

Initiative. The Charter Initiative's title fails to disclose that it repeals Ordinance 2014-10, fails to

reveal that it irnpermissibly restricts Council's zoning authority, and its incomplete title and its

text are not included, as required, on the face of each part-petition. Nor does the Charter

Initiative's title reveal that it impermissibly delegates City Council's exclusive legislative zoning

authority to the whims and fancies of five unelected and unaccountable individuals.

Additionally, the Charter Initiative is unconstitutional on its face and will expose the City to

liability under 42 U.S.C. § 1983.

City Council has no duty to forward the Charter Initiative petition to the Board of

Elections when such petitions are misleading. See e.g., State ex rel. Hackworth v. Hughes, 97

Ohio St.3d 110, 2002-Ohio-5334, JJ 35 (upholding city council's decision that the formatting of

text within a proposed Charter Initiative could mislead the electorate, requiring the initiative's

invalidation). A petition must "fairly and substantially present the proposed charter amendment

to the electorate." Id. (denying writ to overturn city council's decision to refrain from adopting

ordinance to place a proposed charter initiative on the ballot).

Here, Petitioners intentionally downplay the Charter Initiative's reach, fram.ing it as a

mere proposal regarding some new comprehensive plan. (Pets' Stmt. at 18-20.) Yet, there can

be no dispute that the Charter Initiative, through Article IV, Sections 20 and 21 and the
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uncodified section, attempts to repeal Ordinance 2014-10. The Charter Initiative singles out

Council's prior approval of the Final Development Plan in Ordinance 2014-10 and expressly

prohibits anyone - including the property owner and the City -- from taking MY action upon that

approval. This means that the property owner cannot begin construction pursuant to the

approved Final Development Plan because the Initiative bars the City from issuing any building

permit, certificate of occupancy or other action flowing from. Ordinance 2014-10. See e.g.,

Powell Building Code § 1335.02 (prohibiting any Certificate of Occupancy from being issued on

construction that is not completed per approved plans and specifications). Thus, the Charter

Initiative unquestionably seeks an unauthorized initiative to repeal Ordinance 2014-10.

However, the Charter Initiative fails to fairly portray the proposal by deceptively omitting this

repeal effort from its title - requiring its invalidation. See, Hackworth, 2002-Ohio-5334, ¶ 35.

Additionally, the Charter Initiative (like the Repeal Initiative and Referendum), fails to

state the title and text of their proposals in the part-petitions. The Ohio Secretary of State

prescribes municipal and initiative petitions to avoid this error. A true and accurate copy of the

prescribed municipal initiative fornn is attached as Exhibit 2. For example, the prescribed

municipal initiative part-petition inconspicuously states: "The following is a full and correct

copy of the title and text of the proposed Ordinance:." Ex. 2 (emphasis added). Petitioners

deceptively deleted this text from their part-petitions and intentionally excluded the title and text

from the part-petitions.8 While, Petitioners claim to have "incorporated" by reference the title

and text into their Petition, Petitioners fail to cite any law that perrnits a petition to simply

"incorporate" by reference the requisite title and text. Mere "incorporation" undermines the

obvious intent of this requirement - to "immediately alert[] signers to the nature of [the

measure]." See State ex rel. Esch v. Lake Cnty. Bd. of Elections, 61 Ohio St.3d 595, 597 (1991).

8 Petitioners deleted similar language fxom the Referendum part-petitions as well.
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Tellingly, the Circulators did not even attest to circulating the separate, "incorporated"

documents with the part-petitions; the circulators' statements only address the "foregoing part-

petition[s]" - omitting any reference to the separate documents following each statement. (See

e.g., Notice of Protest, Ex. 6.)

Moreover, the Charter Initiative also deceptively omits from its title that control of the

City's future development will be wrested from City Council's direction and transferred to a

commission limited to only five (5) specific homeowners associations out of the twenty-nine

(29) that currently exist in Powell. This effort impermissibly delegates City Council's express,

exclusive authority to control the City's zoning. Charter § 4.07 (b) and (c) ("All legislative

powers of the City shall be vested in the Council . . ." to among other things, adopt and modify

the master plan, and regulate land use. (emphasis added)). Yet, the Charter Initiative restricts

this exclusive zoning authority by arbitrarily limiting Council's control to the whims of five

unaccountable individuals' "Phase 1 findings." See proposed Art. IV, Section 18 (limiting

Council's actions to only those "consistent with the Phase 1findings of the Comprehensive Plan

Commission").

Further, this panel of unelected association members is seemingly given a blank check to

create the entire City's comprehensive plan. No limitations are placed on the panel's budget for

retaining the requisite professional planners, legal consultants, zoning consultants, transportation

consultants and economic development consultants required for such an endeavor.

Finally, as set forth in the Notice of Protest, it is self-evident from the face of the

Initiative that it is an illegal effort to retroactively spot-zone the Property, is unconstitutionally

vague and impermissibly delegates City Council's future legislative authority to unelected

individuals. The Initiative singles out Powell Crossing's property located at 147 W. Olentangy
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Street to prohibit any action - now or in the future - to use the property for uses expressly

permitted by its zoning, including, retail, office and multi-family residential uses. Compare

Initiative, Uncodified Section, with Zoning Code § 1143.16.2. Such a brazen effort to

retroactively deprive the property owner of these expressly perrnitted uses is void on its face.

Were the Charter Initiative to be adopted and retroactively strip the Property of its current zoning

and approved Final Development Plan, any litigation that follows will subject the City to

significant exposure for damages and attorney fees under 42 U.S.C. § 1983.

B. THE PETITIONS ARE iCNSUFFICIENT.

It is undisputed that Petitioners were required to strictly comply with the relevant election

procedures. See, State ex rel. Comm. for the Referendum of Lorain Ordinance No. 77-01 v.

Lorain Cty. Bd. of Elections, 96 Ohio St.3d 308, 2002-Ohio-4194, ¶ 49 (citations omitted).

Petitioners failed to do so here.

Contrary to Petitioners' misrepresentations, the Board of Elections has not reviewed the

Petitions for their validity or sufficiency. Rather, citing the Powell Charter, the Board merely

counted the number Powell electors who purportedly signed the Petitions. Tr. at 24 ("When you

read the Charter, our job is merely to look at signatures and verify that they are electors of

the City of Powell." (emphasis added)).9 The Board of Elections determined that under the

Charter, "City Council [takes] the first pass at the sufficiency and validity of [the] Petitions." Tr.

at 7. Thus, signatures on part-petitions that are void in their entirety were not removed from the

sum of signatures reported to Council. See e.g., Tr. at 26 (noting that 57 signatures are invalid,

but nonetheless included in the total reported to Council). Accordingly, Council must scrutinize

in the first instance whether the Petitions contain sufficient valid signatures.

A tt°ue and accurate copy of a transcript of the Delaware County Board of Elections' August 1, 2014 Proceeding is
attached as Exhibit 3.
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As set forth in the Notice of Protest, the Petitions fail to contain the requisite sum of valid

signatures for several reasons, including that a majority fail to strictly comply with the Charter's

ward and precinct requirement. Notice of Protest, Ex. 3. The plain language of the Charter

requiring that all petitions include voters' ward and precinct cannot be construed to render the

requirement a nullity. Charter § 6.05; see, State ex rel. Finkbeiner v. Lucas County Bd of

Elections, 122 Ohio St.3d 462, 2009-Ohio-3657, ¶ 31 ("[W]e have consistently held that

`[m]unicipal charters must be construed to give effect to all separate provisions and to

harmonize them with statutory provisions whenever posslble."' (citations omitted) (emphasis

added)). At bottom, there is simply not a precinct within Delaware County named "A" or "G" -

much less a ward and precinct so denominated. See Notice of Protest, Ex. 4. Accordingly, all

signatures that fail to strictly comply with the ward and precinct requirement are invalid. See,

State ex rel. Poor v. Addison, 132 Ohio St. 477, 481-82 (1937); Notice of Protest, Ex. 3.

Pursuant to Powell's Charter and as construed by the Delaware County Board of

Elections, City Council must determine whether the Petitions contain sufficient valid signatures.

Because the Petitions fail to strictly comply with the relevant requirements, the Petitions fail to

contain sufficient valid signatures and are therefore invalid.

iII. CoNCtJustoN

Petitioners never challenged the Property's zoning for multifamily use when they had the

legal right to do so. When a development plan was proposed in compliance with that zoning,

Petitioners opposed the plan. Petitioners lost. They had an ability to challenge their defeat in

Court. But they declined that opportunity as well. Instead, Petitioners have pursued a petition

plan that is fundamentally flawed, contrary to law, and invalid on its face. Nor are the Petitions
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supported by a sufficient number of valid signatures to qualify for the ballot. Accordingly, City

Council must follow its Charter, grant this Protest, and invalidate the Petitions.

Respectfully submitted,

sl Bruce L. .Ingram
Bruce L. Ingram (Ohio Bar # 0018008)
Joseph R. Miller (Ohio Bar # 0068463)
Christopher L. Ingram (Ohio Bar # 0086325)
Vorys, Sater, Seymour and Pease LLP
52 E. Gay Street, P.O. Box 1008
Columbus, OH 43216-1008
Telephone: (614) 464-6400
Facsimile: (614) 464-6350
Email: blingram(a)vor, s.

i rn-iillerna,vorys. coin
clingram(a7vorys. com

Courasel for the Protesting Party

CERTIFICATE OF SERVICE

The undersigned certifies that a true and accurate copy of the foregoing was served via

electronic mail to the City of Powell's Clerk of City Council, Sue D. Ross,

sross@cityofpowell.us, the City of Powell's Law Director, Eugene L. Hollins,

ghollins@fbtlaw.com, and Counsel for Petitioners, Christopher B. Burch,

chris@callenderlawgroup.com, this 15th day of August, 2014.

s/ Christopher L. In ram
Christopher L. Ingram
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Sec 5 . 10 CHARTER 16

5.10 ADOPTION OF ORDINANCE BY REFERENCE

The Council may adopt standard oxdinances and codes prepared by public and.private agencies on
such matters . as. fire prevention, building construction, electrical wiring, plumbing, heating,
ventilating and air condztioning, ancl other shiDar topics by reference to the date and. source of the
code without reproducing the. same at length in the ordinance. In all cases in which. such an
ordinance or code shall be : adopted by reference, publication of the code at length, by the
Municipality, shall not be.required."However, such coc^es shall be kept on file in the office of the
Clerk of Council for consultation by interested persons.

ARTICLE VI

RECALL INITfATIVE REFERENDUM

6.01 REMOVAL BY RECALL

Any elective officer of the Municipality may be retnoved from office by the electors of the
Municipality. The procedure to effect such removal shall .be:

(A). - . A petition.signed.by eiectors equal in number.to at least ffteenpercent:of the total vfltes
cast at the last preceding regular municipal election, as defined by the Ohio Revised Code, and
demanding the election of a successor to the person sought to be removed, shall be f'iled with the
election authorities. Such petition shall contain a genexal statement. in not more than two hundred
words of the grounds.upon which the xemoval. of the person, is.sought. The.form sufficiency, and
regularity of any such petition shall be detexmined as provided by the Xaws of the State of Ohio..

(B) If the petition xs su ff'icient, and i.f the person whose removal is sought does. not resign
within five (5) days after the sufficiency of the petition has been determined, Council s1iall
thereupon order aad. fix a day for holding an election to determine.the question ofhis removal, and
for the.selection of a successor to.each,officer named in said.petition. Such an election shall be
held. not less than thirty (30),days nor more than forty (40) days from the thi?e of the finding of
the sufficiency of such a petition. The election authorities sha11. publish notice and make all
arrangernents for holding such an election, which shall be comducted and the result thereof
returned and declared in respects as are the results of regular municipal elections.

(C) The nomination of candidates to succeed each officer sought to be removed shall be made
without the intervention of a primary election, by filing with the election authorities, at least
twenty (20) days prior to such a special election, a petition proposing a person for each office,
signed by electors equal in number to ten (10) percent of the total votes cast at the last preceding
regular municipal election for the head of the ticket.

Reply Ex. 1
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17 CHARTER Sec. 6.02

(D) The ballots at such a recall election shall be in such form as the Board of Elections for
Delaware County, Ohio shall proscribe and shall, with respect to each person whose removal is
sought, subrnit the questions: "Shall (name of person) be removed from the.of£'^ce of (name of
offrce) by recall?"
Immediately foi.lowing each such question, there will be printed on the ballots, the two
proposrtions in the order set. forth:

"For the recall.of (name.of person)."

"Against the recail. of (name of person).

Immediately to the left of theproposition will be placed a square in which the electors, by making
a cross .(X) mark or by other appropriate means, may vote for either of such propositions, The
Board of Elections for Del.aware County, Ohio shall create.ballots in such a form as to compiy
with Ohio law and which substantially:comply. with the specifications in 6.01.

Under each of such questions shall be placed the narnes of the candidates to fill the vacancy. The
names of the officers whose removai is sought siiall not appear ou the ballot to. succeed such
officer. The.Board of Elections may modify such ballot for its administrative purposes.

In anysuch elecdon; if a anajority of the votes cast on.the question of removal are affirmative, the
person whoser.emoval is 5ought.s^,all be removed:from office upon the anriouncement of the
official canvass of .t.hat election; auci tbe caudidate receiving the plurality of the votes. cast for the
candidates for that office shaall be declared elected. The successor of any person so removed shall
hold office during the unexpired term: of his. predecessor. The question of the xcmoval of any
officer shall not be submitted to the. electors untd. such of£'xcerhas served for at l.east six (6) rnon.ths
of the.term during which te is sought to be recalled. The method of removal pxovided in this
section, is:in addition to.such other methods as are provided by the laws of the State of Ohio. No
fuirther recall petition shall be. filed against the incumbent whose removal was sought but not
recalled for a period of one year.

(E) lf no one is elected, the removal of any elective officer of the Municipality by recall shall
constitute a vacancy of the office previously held by that elective officer and such vacancy shall
be filled as provided for in this Charter. (Amended 11-2-04)

6.02 INfTfATIVE.

Ordinances and other measures providing for the exercise of any powers of government granted
by the Ohio Constitution or the laws of the State of Ohio, may be proposed by initiative petition.
Such initiative petition must be signed by electors of the Municipality equal to ten (10) percent of
the total number of votes cast at the last preceding regular municipal election.

.(Amended 11-2-04)
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Sec. 6 .03 CHARTER 18

6.03 DYJTTES OF CLERK OF COUNCIL.

When a petition is filed with the Clerk of Council signed by the required number of electors
proposing an ordinance or other measure, such Clerk shall, after ten (10) days certify the text of
the proposed ordinance or measure and shall submit the proposed ordinance to the election
authorities fox validation of signatures and submission at election and to Council on the date of its
next regular meeting.

6.04 COUNCIL ACTION.

If the-petition contains the required number of signatures of electors, the Council shall on the date
of filing su.ch proposed ordinance by the. Clerk of Council, read and act upon the. same on the date
of its next regular meeting. Should the Council fail to take action on the date of such cornrnittee
report, ..or shall reject the proposed ordinance, in .whole or in. part, the Council shall forthwith
order and provide for the submission of the proposed ordinance in its original form to a vote of
the electors of the Municipality at the next succeed.ing general election.

The election authorities upon determining the sufficiency and validity of the signatures as provided
by the laws of the State of Ohio shall submit such proposed ordinance or measure for approval or
rejection of the electors of.the Municipality at the next succeeding geneerat election, occurring
subsequent to seventy-five (75) days after the certifying of such initiative petition to the election
authorities. (Amended 11-2-04)

6.05 APPROVAL OR REJECTION. ;

(A) Ordinances submitted to the Council by petition and passed by the Council as herein
provided, shall be subject to the referendum in the same mann.er as other ordinances.

(B) Ordinances rejected or repealed by an electoral vote shall not be re-enacted, in whole or
in part, except by an electoral vote.

(C) Ordinances approved by an electoral vote shall not be repealed, amended or
supplemented, except by an electoral vote.

(D) The adoption or rejection of ordinances submitted to an electoral vote shall take effect as
provided by the laws of the State of Ohio. (Amended 8-8-95)

6.06 SUBMISSION TO COUNCfL;PUBLYCATTON

Proposed ordinances for repealing any existing ordinance or ordinances, in whole or in part, may
be submitted to the Council as herein provided in the preceding sections for initiating ordinances.
Initiated ordinances adopted by the electors shall be published as in the case of other ordinances.
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19 CHARTER Sec• 6• 10

6.061

Where the Charter is silent on the initiative procedure, the provisions of the laws of the State of
Ohio shall be followed.

6.07 REFERENDUM

No ordinance passed by the Council, except as otherwise provided by this Charter, shall go into
effect until thirty (30) days after its final passage by the Council. If at any time within said thirty
(30) days, a petition signed by electors of the

Municipality, not less in number than ten (10) percent of the total votes cast at the last preceding
general municipal election, is filed with the Clerk of Council requesting that any such ordinance
be repealed or submitted to a vote, of the electors of the Municipality, the ordinance shall not take
effect until the steps indicated herein have been taken.

6.08 ACTIO BY CL`ERK OF COUNCIL

All papers comprising any such petition shall be assembled and filed with the Clerk of Council as
one instrument. The Clerk shall, within ten (10) days after the filing thereof, certify thereon the
number of signatures there#o.appe^nded, and shall submit the petition to the election authorities and
to the Council on the date:vf its next regular meeting. :If the petition contains the required number
of signatures, the Council shall within thirty (30) days of the date of filing such referendum
petition by the Clerk, repeal the ordinance therein sought to be repealed, or shall order and
provide for the submission of such oxdinance to a vote of the electors of the Municipality at its
next election.

6.09 REFERENDUM ON EMERGENCY MEASURES

Ordinances passed as emergency measures shall be subject to referendum in like manner as other
ordinances, except that they shall go into effect at the time indicated on such ordinance. If, when
submitted to a vote of the electors, an emergency measure be not approved by the majority of
those voting thereon, it shall be considered repealed as regards any further aetion thereunder; but
such measure so repealed shall be deemed sufficient authority for payment, in accordance with the
ordinance, of any expense incurred previous to the referendum vote thereon.

6.10 INITIATIVE AND REFERENDUM PETITION PR.OCEDURE

Any initiative or referendum petition may be presented in separate parts, but each of any initiative
petition shall contain a full and correct copy of the title and text of the proposed ordinance or other
rneasure. Each part of any referendum petition shall contain the number, a full and correct copy
of the title and date of passage of the ordinance or other measure sought to be referred.
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See. 7.01 CHARTER 20

Each signer of any such petition must be an elector of the Municipality in which the election, upon
the ordinance or other measure proposed by such initiative petition or. the ordinance or measure
referred to by such referendwnpetition, is to be held, and shall place on such a petition, after his
name, the date of signing, his place of residence, including street and number, and the ward and
precinct.

Each part of such petition shall contain the affidavit of the person soliciting the signatures thereto,
which affidavits shall . state the number of signers of each such part and to the best of his

of thekaowledge and belief each of the signatmres contained on such part is the genuine signature
person whose name it purports to be, that he believes such persons are electors of the
Municipality, and that they signed such petition with kn:owledge.of the contcnts thereof.

In determining the validity of any such petition, all signatures which are found to be irregular shall
be rejected, but nio .petition shall be declared invalid.in.its entirety when one or more signatures
are fou.nd to be invalid except when the numbex of valid signatures is found to be less thanthe total
number required.

The petition and signatures upon such petition sha11 be prim.a facie presumed to be in all respects
sufficient. No ordinance or other measure. subnutted to the. electors of the Municipality and
receiving an affirmative majority of votes,:cast t4ereon, shall be.held ineffective or v.oid on account
of the, insufficiency of the petitions by wini.ch such submissiori of the ordinance or measure was
procured,nor sball rejection, by a ma,lor^ty of the votes cast thereon, of any ordinance or bther
measure submit to the electors of such Municipality be.heldinvalid.for such insufficiency.

Ordinances proposed by initiative.petition and referendums receiv9ng an affirmative majority of
the votes cast thereon, shall become effective as provided by the iaws, of the State of Ohio.

Where the Charter is silent concerning initiative and referendum petition procedures the laws of
the State of Ohio shall be followed. (Amended 11-2-04)

ARTICLE VII

NOMINATIONS AND ELECTIONS

7.01 NOMINATIONS

Nominations for all elected offices of the Municipality shall be on a non-partisan basis and be
made by petition only. Nominating petitions shall be in the fortn determined by the election
authorities as provided by the laws of the State of Ohio and signed by the electors of the
Municipality.

7.02 ELECTI.ONS

Municipal elections for all elected offices shall be held on the first'Iuesday after the fi'rst Monday
in November in the odd numbered years. The Council may, at any time, by resolution, order a
special election the purpose of which shall be set forth in the resolution.
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United States of America

State of Ohio

Office of the Secretary of State

1, JON HUSTED, Sect etcrry of State, do

1aef-eby cer•tify that I a►ra the duly elected, gualified and acting Secr•etary of State of the State of

Ohio, and i firrther cet°tify that t1w attc^Gl^ed is a true and cort'ect cop1^ of POrrxt No. 64, Initiative

Petifio7i (Micnicipalit^lf or Ho17ie Rule Tozansliip), prescribed by tlw office of the Cliio Secretanj ofState.

IN TESTIMONY WHEREOF, I have hereunto

subscribed my nars7e and affixed the official

Seal of the Secr•etaty of' State of Ohio, at

Coltainbus, Ohio, this 31st day of

Juty, 2014.

SEC4000 (Rev. 1/11)

9^7 //80V
Jon Husted

Secretary of State

C 038;^32 Rep1y Ex. 2
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Fonn Na. 6-1 Prescribed by Secretary of State (03-09)

INITIATIVE PETITION
(Municipality or Home Rule Township)

Revised Code 504.14, 731.28-.41, 3501.38, 3503.05

NOTE: Prior to circulation of an initiative petition proposing an ordinance or nteasure, a certified
copy of such ordinauce or measure must be filed with the City Auditor, Village clerk or Township
Fiseal Ofticer (home rule township). This petition must be signed by ten percent of the number of
electors in the city, village or unincorporated area of the township who voted for governor at the
preceding gubernatorial election and must be filed with the City Auditor, Village Clerls or Township

Fiscal Officer.

(NOTE -The below notice must be printed in red.)

NC)Tt4°i=--Wh€revcw lcilaevislOy bigf:1s tilis twtttiutt rrtrrre tftltrl +rrtv'^, iget'i a rtttntv otlt"r 4linlt li'ss awet, nr

si-ak, whell it43ta legal vaatrr, is' liabEt., to lst e,seetttiiata.

To the of the of
(City Auditor, Village Clerk or Ta%vnship Fiscal Qfiicer) (City, Village or Towstship)

, Ohio:
(Namc ofCiiy, Village orTownship)

We, the undersigned, electors oftlie of , Ohio
(City, Village or Towrtship) (Name ol' City, Village or Township)

respectfully propose to the electors of such city, village or toivnship for their approval or rejection at the

general election to be held on the day of November, the following Ordinance:

The following is a full and correct copy of the title and text of the proposed Ordinance:
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We het•eby designate the foltowing petitioners as a comrnit-tee io be regarded as filing this petition or its
circulation:

NAME RESII)ENCE

Signatures on this petitios ► :nust be from only onc cnuniy and must be written iu [nlL

StGNATCIRE VflTAM[Cll BIDENCL C1T7'.VILI.AGEOR C(1TiNTY DA'!'EO#

STREET pNll Ni113RER TOWNSHIP SIGNING
1.

^.

^.

4.

rJ.

6.

7.

8.

9.

11Y.

11.

12,

13.

1+^.

15.

16.

17,

18.

19.

20.

2[.

22.

23 .
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VOTING R&StL)LNCkSIGI^ATCIRE Aâ A[2ESS Cl'T'Y. VILLAGi OR COUNTY BA rE oR
B'1'3tRETANBNWalBglt 'rqlVNSHtP BtGNING

24.

26.

27.

^^.

29.

30.

31.

32.

33.

34.

35.

3G.

37.

38.

CIRCIII.ATOR STATEMENT - Must be wntplcted and signed by circulatar,

declare under penalty of electaon falsification that I
(Prittted Name of Circulator)

reside at the address appearing below my signature; that I am the circulator of the foregoing petition

containing signatures; that I witnessed the affixing of every signature; that all signers were to
(Numhar)

the best of my knowledge and belief qualified to sign; and that evmy signature is to the hest of my
knowledge and belief the signature of the persora whose signature it purports to be or of an attamey in fact
acting pursuant to section 3501.382 of the Revised Code.

WHt)RVER COMMITS FI,IvCTIflN
FA.L,SI]I CATIdN IS GUILTY OF A
FEI..ONY OF THI; I<'IFTII DEGREE

(5ignai"e of Circitia#or)

(Penimnent residence address)

(City or'Jillage, Siate and Zip Code)

im

44

C^7
C

^
m

a+
^

^
^
^

I

^

^

K^

t/3

a

4.

^

c

0

b
.2

8

al

_c.

^
d
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PETITIONS FOR REFEREND UM, CHARTER AIVIENDMENT,

AND INITIATIVE TO REPEAL POWELL ORDINANCE 2014-10

PROCEEDINGS

August 01, 2014

I

^
^

-

prxaw,'rt k ,-' . , _ . 'proft::;ioncrt

390 S_ Wash ►ngtor^ Avenue
Co#umbus, Oheta 43215

614a460.5000 • 800.229«C^676

tax 61 4,4!a0.^^^6

www,priohio.com = ph@priohio.^cm
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

DELAWARE COUNTY BOARD OF ELECTIONS

MEETING RE: PETITIONS FOR REFERENDUM, CHARTER
AMENDMENT, AND INITIATIVE TO REPEAL POWELL
ORDINANCE 2014-10

PROCEEDINGS

TAKEN BEFORE ME, ANGELA R. STARBUCK, RPR, CRR,

CCP, A NOTARY PUBLIC IN AND FOR THE STATE OF

OHIO, AT DELAWARE COUNTY BOARD OF ELECTIONS,

2079 U.S. HIGHWAY 23N, DELAWARE, OHIO 43015, ON

AUGUST 1, 2014, AT 9:01 A.M.

PRI Court Reporting, LLC www.priohio.com
614.460.5000 or 800.229.0675 J. E. Resp.000826



August 01, 2014
Page 2 Page 4

1 BOARD MEMBERS IN ATTENDANCE: I SO WEI.COIVME. SO THE FIRST ITEM ON THE

2 SHAWN STEVENS 2 AGENDA IS TO DETERMINE THE NUMBER OF ELECTORS,

3 ED HELVEY 3 CITY OF POWELL, WHO SIGNED THE REFERENDUM AND

4 BRUCE BURNUIORTH 4 INl'1'IA'I'NE PE°I"1TIONS,

S 30SH PEDALINE, DIRECTOR 5 BEFORE WE GET INTO THAT, MR. BETTS, IS

6 KARLA HERRON, DEPUTY DIRECrOR 6 THERE ANY ADVICE FOR THIS BOARD?

7 7 MR. BETTS: YES, THANK YOU,

8 8 MR. CHAIRMAN. AS WE SAID, MY NAME'S CHRIS

9 9 BETTS. I'M WITH THE DELAWARE COUNTY

10 10 PROSECUTOR'S OFFICE. I'M AN ASSISTANT

11 11 PROSECUTING ATTORNEY. AND THIS IS ANDREW KING,

12 12 WHO'S ALSO AN ASSISTANT PROSECUTING ATTORNEY.

13 13 YOU HAVE ESSENTIALLY TWO THINGS IN FRONT

14 14 OF YOU TODAY THAT FIT IN TWO BROAD CATEGORIES.

15 15 ONE ARE THE PETITIONS THAT WERE RECEIVED

16 16 CONSISTING OF A REFERENDUM PETITION AND TWO

17 17 PETITIONS THAT WERE FILED WITH THE CITY OF

18 118 POWELL.

19 19 SECONDLY, YOU HAVE BEFORE YOU A PROTEST

20 20 THAT WAS FILED. THAT WAS FILED ON BEHALF OF THE

21 21 CENTER AT POWELL CROSSING, LLC, AND DONALD R.

22 22 KENNEY, JUNIOR.

23 23 I WANTED TO KIND OF LAY OUT KIND OF

24 24 PROCEDURALLY WHERE THIS - WHERE TIiIS WOULD GO,

Page 3 Page 5
1 MR. STEVENS: I WOULD LIKE TO CALL THE 1 BUT BEFORE I GET TO THAT, THERE ARE TWO THINGS

2 DELAWARE COUNTY BOARD OF ELECTIONS MEETING TO 2 AT PLAY HERE IN TERMS OF THE LAW AND IN TERMS OF

3 ORDER. TODAY'S FRIDAY, AUGUST i ST - WOW -- 3 WHAT THE BOARD'S CONSIDERING AND THE PROCEDURE.

4 9:00, A.M., AND IT'S A MEETING OF THE SPECIAL -- 4 FIRST OF ALL WOULD BE THE CITY OF

5 IT'S A SPECIAL MEETING OF THE BOARD OF 5 POWELL'S CHARTER. THAT ACTS AS THE PRIMARY

6 ELECTIONS. I GUESS SINCE WE HAVE AN AUDIENCE 6 GUIDE FOR US TODAY, AND WHERE TILAT IS SILENT OR

7 TODAY, I'D LIKE TO DO SOME INTRODUCTIONS. 7 THAT DOES NOT SPEAK TO AN ISSUE, THEN OHIO LAW,

8 MY NAME IS SHAWN STEVENS. I'M THE 8 THROUGH THE OHIO REVISED CODE, PICKS UP THAT

9 VIC.E-CHAIRMAN OF THE BOARD. OUR CHAIRMAN, 9 GAP.

10 MR. CUCKLER, IS SERVING HIS COUNTRY IN THE 10 IN FOLLOWING THE GUIDELINES THAT ARE SET

11 UNITED STATES ARMY TODAY, SO I WILL BE ACTING 11 OUT BY THOSE TWO PARTICULAR SOURCES OF LAW, THIS

12 CHAIRMAN. 12 IS TI-IE --'I'HIS IS THE WAY THAT THE PROCEDURE

0NS WERE13 TO MY LEFT IS ED HELVEY, BOARD MEMBER; 13 SHOULD GO: INITIALLY THE PET1 1

14 BRUCE BURNWORTH -- 14 PROVIDED TO OR FILED WITH THE CITY OF POWELL.

15 MR. BURNWORTH: ANY OLD NAME WILL WORK. 15 THE CLERK OF CITY COUNCIL THEN TRANSMITTED THOSE

16 MR. STEVENS: -- BOARD MEMBERS; CHRIS 16 TO THE BOARD OF ELECTIONS.

17 BETTS FROM THE COUNTY PROSECU'I'OR'S OFFICE, AND, 17 BOARD OF ELECTIONS IS THEN CHARGED WITH

[8 I'M SORRY -- 18 DETERMINING THE VALIDITY OF THE SIGNATURES THAT

19 MR. KING: ANDREW. 19 ARE ON THOSE PETITIONS. LET ME READ

20 MR. STEVENS: ANDREW FROM THE 20 SPECIFICALLY WIiAT'1'IIAT SAYS BECAUSE THAT'S THE

21 PROSECUTOR'S OFFICE. TRACI SHALOSKY FROM OUR 21 STAGE THAT WE'RE AT TODAY. THAT"S WHY WE'RE

22 OFFICE, DON'T ASK ME TO SPELL IT; KARLA HERRON, 22 I-IERE TODAY FOR THIS MEETING.

23 WHO'S THE DEPUTY DIRECTOR; AND JOSH PEDALINE, 23 THE CIIARTER SPECIFICALLY SAYS, THE BOARD

24 WHO IS OUR DIRECTOR OF THE BOARD OF ELECTIONS. 24 SHALL EXAMINE ALL SIGNATURES ON THE PETITION TO

PRI Court Reporting, LLC www.priohio.com
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August 01, 2014
Page 6 Page 8

I DETERMINE THE NUMBER OF ELECTORS OF THE CITY OF 1 BUT IN ANY EVENT, THE CITY COUNCIL HAS

2 POWELL WHO SIGNED THE PETITION. THAT'S THE 2 THE FIRST PASS AT LOOKING AT THE, VALIDITY AND

3 STATEMENT. ASSUMING THAT, YOU KNOW, THE BOARD 3 SUFFICIENCY, WHICH WOULD BE THE FORM OF THE

4 MAKES THAT DETERMINATION, THEN THE CHARTER SAYS 4 PETTTION, IN TERMS OF THE REQUIREMENTS THAT THEY

5 THAT THE BOARD OF ELECTIONS SHALL RETURN THE 5 HAVE TO MEET IN TERMS OF THE CITY CHARTER AND

6 PETITION TO THE CLERK OF COUNCIL WITHIN TEN DAYS 6 STATE LAW, BUT IN PARTICULAR, THE CITY CHARTER.

7 AFTER RECEIVING IT TOGETHER WITH A STATEIvIENT 7 CITY CHARTER DOES HAVE SOME SPECIFIC ITEMS IN IT

8 ATTESTING TO THE NUMBER OF SUCH ELECTORS WHO 8 THAT ARE REQUIRED OF PETITIONS BUT, AGAIN, THOSE

9 SIGNED THE PETITION. AND THEN IT GOES ON FROM 9 ARE NOT THE THINGS THAT YOU'RE LOOKING AT TODAY.

10 THERE. 10 THEY MAY BE RAISED TODAY, BUT THEY'RE NOT WHAT

11 BUT THAT'S GENERALLY THE PROCEDURE AND I 1 THE BOARD IS IIERE FOR.

12 THE PLACE THAT WE ARE AT TODAY. THE BOARD IS 12 AGAIN, TODAY, ONLY DECIDING ON THE

13 HERE FOR A VERY LIMITED PURPOSE. THAT IS TO 13 SIGNATURES. THE BOARD IS NOT GOING TO BE

14 DETERMINE THE VALIDITY OF SIGNATURES THAT ARE ON 14 DECIDING WHETHER OR NOT TO ACCEPT THESE

15 THESE PETITIONS THAT HAVE BEEN FILED, THE THREE 15 PETITIONS OR NOT ACCEPT THESE PETITIONS, CERTIFY

16 THAT I MENTIONED PREVIOUSLY. THE VALIDITY WOULD 16 THESE PETITIONS OR NOT CERTIFY THESE PETITIONS.

17 BE DETERMINED IN ACCORDANCE WITH STATE LAW. 17 IT'S NOT A QUES'["ION OF WHETHER IT'S GOING ON THE

18 AND I BELIEVE AT'1'HIS POINT THAT THE 18 BALLOT OR NOT GOING ON THE BALLOT, IT'S SIMPLY A

19 STAFF HAS HAD A CHANCE TO REVIEW THE PETITIONS 19 QUESTION OF DETERMINING THE VALIDITY OF

20 AND MAKE THAT DETERMINATION, SO THEY'LL BE 20 SIGNATURES AND PASSING THAT TO CITY COUNCIL SO

21 PROVIDING THAT TO YOU HERE IN A LITTLE B1T. 21 THEY CAN DETERMINE THE VAi.IDITY AND SUFFICIENCY

22 WE ARE ALSO WIT14IN THAT TEN-DAY TIME 22 OF THE PETITIONS.

23 FRAME. THAT'S WHY WE ARE HERE SO QUICKLY, IS 23 IF AND WHEN THEY ARE RETURNED TO THE

24 THE REFERENDUM WAS FILED A WEEK AGO, WIiICH I 24 BOARD OF ELECTIONS, DEPENDING ON WHAT THE CITY

Page 7 Page 9
1 BEI.SE.VF WAS THE 25TH OF JULY, AND THE TWO I COUNCIL DOES, AT THAT POINT, THIS BOARD WOULD

2 INITIATIVES WERE FILED ON THIS MONDAY, WHICH 2 THEN ACCEPT THOSE PETITIONS. AT THAT POINT,

3 WOULD HAVE BEEN THE 28TH, IF MY DATES ARE 3 THEN THE PROTESTS THAT HAVE BEEN FILED WOULD BE

4 CORRECT. SO WE ARE WITHIN THAT TEN-DAY TIME 4 RIPE FOR CONSIDERATION BY THE BOARD. I DONT

5 FRAME THAT WOULD HAVE EXPIRED ON THE 4TH, WHICH 5 TI-IINK THE PROTEST IS RIPE TODAY IN ACCORDANCE

6 IS THIS COMING MONDAY. 6 WITH THE SCHEME THATS SET OUT OR THE PROCEDURE

7 SO ONCE THE BOARD MAKES THE 7 THAT'S SET OUT THROUGH THE CHARTER.

8 DETERMINATION ABOUT THE SIGNATURES, AGAIN, THEY 8 SO IF IT COMES BACK, THEN IT WOULD BE A

9 PROVIDE A STATEMENT TO THE CLERK OF CPfY COUNCIL 9 POINT OF ACCEPTANCE, THEN WE WOULD ENTERTAIN THE

10 FOR THE CITY OF POWELL, AND AT THAT POINT, IT 10 PROTESTS AND THERE WOULD BE THE OPPORTUNITY TO

1I GOES TO CITY COUNCIL OR IS PUT ON THE AGENDA FOR 11 PRESENT TESTIMONY AND EVIDENCE AT THAT POINT AS

12 THE NEXT MEETING FOR CITY COUNCIL TO TAKE THE 12 TO WHETHER THOSE PETITIONS SHOULD BE ACCEPTED

13 FIRST PASS AT THE SUFFICIENCY AND VALIDITY OF 13 FOR THE BALLOT. THE BOARD WOULD HAVE TO EXAMINE

14 THOSE PE"I'1TIONS. 14 EVERYTHING THATS PRESENTED TO IT AND MAKE THE

1 S THE CHARTER PROVIDES THE C1TY COUNCIL 15 DETERMINATION AT THAT POINT.

16 WTfH A COUPLE DIFFERENT CHOICES_ THEY CAN 16 MR. FIELVEY: I DON'T AGREE WITH THAT.

17 EITIFER ACT ON THOSE PETITIONS, WIIICH WOULD BE TO 17 MR. BETTS: OKAY.

18 SAY THAT THEY COULD SAY EITHER -- IF IT'S A 18 MR. HELVEY: I DON'T AGREE THAT WE HAVE

19 REFERENDUM, TO REFEREND THAT LAW, OR IF IT'S IN 19 THAT AUTHORITY TO DETERMINE WHETHER THE

20 THE CASE OF AN INITIA'ITVE, ENACT A LAW. THEY 20 PETITIONS ARE VALID OR NOT, BUT THAT IT RESTS

21 CANAL"a^vLOv̂i^inT THEVALU'TYAi^'BSUrFICIIy.NCY'OF 21 WiTHT'riECIT'Y C;HARTER WITIi THECI.1Y OFPO4VELL.

22 THE PETITIONS AND RETURN THOSE TO THE BOARD OF 22 MR. BETTS: I THiNK THE CITY OF POWELL

23 ELECTIONS. AND I SUPPOSE THE FINAL OPTION COULD 23 HAS THE FIRST BLUSH AT IT. LET ME EXPLAIN WHY I

24 BE TO DO NOTHING AND RETURN THEM. 24 THINK THAT THIS BOARD THEN HAS TO COME BACK AND
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1 TAKE A LOOK AT IT IN TERMS OF ACCEPTANCE. I I ALWAYS TIMELII^'ES FOR THE PROTESTS? NOT ONLY TO

2 THINK THAT GOES ALONG WIT`H STATE LAW. 2 BE FILED, BUT TO BE HEARD. SINCE THEY'VE

3 IF YOU RECALL, WHEN I FIRST STARTED 3 ALREADY FILED A PROTEST, AND ASSUMING POWELL

4 TALKING ABOUT THAT, THERE'S AN INTERPLAY HERE 4'I'AKES A WHILE TO MEET AND DO WHATEVER THEY HAVE

S BETWEEN STATE LAW AND THE CITY OF POWELL'S 5 TO DO, WILL THE PROTESTORS, WILL THEY NEED TO

6 CHARTER. UNDER THE CITY OF POWELL'S CHARTER, IT 6 REFILE, OR CAN WE NULL AND VOID TH1S -- I THINK

7 DOES NOT SAY ANYTHING ABOUT WHAT THE BOARD OF 7 WE'LL BE BEYOND THE TIlI+IELINE OF THIS PARTICULAR

8 ELECTIONS REALLY DOES WHEN IT COMES BACK TO THE 8 PROTEST BY THE TIME POWELL GETS DONE.

9 BOARII. IT SAYS THAT IT COMES BACK TO THE BOARD 9 MR. BETTS: I THINK - I THINK THAT THE

10 AND THE CLERK IS TO MAKE SURE THAT IT IS 110 PROTEST IN THIS PARTICULAR CASE IS -- I TH1NK TI'

1 I PRESENTED TO THE BOARD OF ELECTIONS FOR 11 WAS FILED PREMATURELY, BUT I THINK IT CAN BE PUT

12 PLACEMENT ON THE BALLOT. 12 ON HOLD BECAUSE YOU DO HAVE TO CONDUCT A HEARING

13 HOWEVER, STATE LAW, WHEN YOU INTERMESH 113 WITH IT AT SOME POINT.

14 THAT AND TRY AND BLEND THOSE TWO THINGS TOGETHER 14 MR. BTJRNWORTH: I WOULDN'T WANT TO

15 SO THAT IT MAKES SENSE OF BOTH, IT SAYS UNDER 15 CONDUCT A HEARING FOR THAT IF POWELL HASN"T

16 TIHERE -- AND I BELIEVE ITS i1NDER -- LET ME 16 EVEN --

17 CHECK THE NUMBER OF THE STATUTE HERE. GIVE ME 17 MR. BETTS: CORRECT. I THINK AT THIS

18 ONE SECOND. 18 POINT ALL YOU'RE DOING IS REVIEWING THE

19 IT'S UNDER -- 19 SUFFICIENCY -- I SHOULDN T SAY - DETERMINING

20 MR. HELVEY: REGARIJLESS, WE'RE NOT GOING 20 THE VALIDITY OF THE SIGNATURES.

21 TO DEAL WIrH THAT TODAY. 21 MR. BURNWORTH: OKAY.

22 MR BETTS: NO. 22 MR. BETTS: AND I THINK THAT THE PROTEST

23 MR. HELVEY: BUT I DON'T AGREE WITH YOUR 23 ACTUALLY COMES LATER AFTER THE CITY OF POWELL

24 SUMMATIVE STATEMENT THAT IT DOES REFLECT THE 24 HAS HAD THAT FIRST BLUSH. I AGREE WITH

Page 11 Page 13
1 WHOLE BOARD'S POSITION. 1 MR. HELVEY'S STATEMENT TO SAY THAT ABSENT A

2 MR. BURNWORTH: WHAT PART? 2 PROTEST BEING FILED THAT IT WOULD JUST BE SIMPI,Y

3 MR. HELVEY: THE PART'1'HAT WE THEN COM,E 3 ACCEPTED. BUT WITH THE PROTEST, I THINK STATE

4 BACK AND HAVE A SECOND PASS AT RULING AT THE 4 LAW RE,QUIRES THAT THERE BE A HEARING.

5 SUFFICIENCY OF THE PETITION. T'I`HINK THAT THE 5 MR. BURNWORTH: OKAY.

6 CITY CHARTER RESERVES TO THE CITY THE RIGHT TO 6 MR. BETTS: AND I THINK THAT THAT

7 DEEM WHETHER A PETITION IS SUPFICIENT. 7 HEARING IS MORE APPROPRIATELY HELD AFTER THE

8 MR. BURNWORTH: SO IF IT COMES BACK TO 8 CITY OF POWELL HAS HAD TIiETR OPPORTUNITY TO

9 US, THEN WE'RE JUST GOING TO ACCEPT IT? 9 REVIEW THE VALIDITY AND SUFFICIENCY. SO I'M

10 MR. HELVEY: WE ACCEPT IT FOR THE BALLOT 10 SAYING THAT RESPECTFULLY, JUST TO EXPOUND UPON

I 1 LIKE WE DO A LOT OF THE OTHER - 1 l WHAT YOU SAID, MR. HELVEY.

12 MR. BURNWORTH: I SEE. 12 BUT I TH]NK THAT THAT IS KIND OF THE

13 MR. BETTS: I APPRECIATE YOUR POSITION. 13 PERSPECTIVE AT THIS POINT IN TERMS OF PROC.EDURE

14 LET ME JUST FINISH ON WHAT I WAS GOING TO SAY, 14 AND WHERE THIS SHOULD GO.

15 WHICH IS THAT REVISED CODE 3501.39 SPECIFICALLY 15 SO IN SUM, TODAY'S HEARING WOULD BE VERY

16 SAYS THAT WHERE A PROTEST IS FILED, THAT THIS 16 LIMITED JUST TO LOOK AT THE SUFFICIENCY AND

17 BOARD HAS TO CONVENE A HEARING ON THAT PROTEST. 17 VALIDITY OF THE SIGNATURES, MAKE THAT

18 THAT'S WHERE I'M COMING AT IN DETP:RMINING 18 DETERMINATION IN ACCORDANCE WITH THE STATE LAW,

19 VALIDITY AND SUFFICIENCY. 19 AND PROVIDE A STATEMENT TO THE CLERK OF CITY

20 IF IT WERE JUST PRESENTED BACK TO YOU 20 COUNCIL THAT INDICATES THE NUMBER OF THOSE

21 AND YOU DIDN'T HAVE A PROTEST, I WOULD AGREE 21 SIGNATURES THAT TH1S BOARD DETERMINES TO BE

22 WITH YOUR STATEMENT. 22 VALID AND LET THE CITY PROCEED TO DETERMINE

23 MR. BURNWORTH: WHICH BRINGS TO MIND 23 VALIDITY AND SUFFICIENCY.

24 ANOTHER QUESTION I HAVE. REMEMBER HOW IT WAS 24 MR. STEVENS: THANK YOU, MR. BETTS.
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1 I WOULD LIKE OUR STAFF MAYBE TO GIVE US 1 CITY, OUR SYSTEM WOULD AUTOMATICALLY TRIGGER AN

2 THEIR RECOMMENDATIONS BASED ON THE PETITIONS 2 INVAI.ID LINE.

3 THAT YOU REVIEWED. 3 MR. STEVENS: SO THE NUMBER OF VALID

4 MR. PEDALINE: WHY DON'T WE START OUT 4 SIGNATURES THAT YOU'VE INDICATED FOR THIS FIRST

5 WITH THE REFERENDUM. 5 REFERENDUM PETITION ARE CITY OF POWELL

6 MR. STEVENS: BEFORE YOU DO THAT, IUST 6 RESIDENTS' SIGNATURES MATCH TI-IE SIGNATURES ON

7 SO YOU FOLKS KNOW, WHAT I WOULD LIKE TO DO IS 7 FILE?

8 HEAR STAFF RECOMMENDA"ITONS ABOUT THE PETITIONS, 8 MR. PEDALINE: CORRECT.

9 AND THEN SINCE YOU GUYS -- I ASSUME YOU DIDN'T 9 MR. STEVENS: AND THEN THAT TOTAI. NUMBER

10 COME UP HERE TO HAVE A SWEET BUN AT THE 10 IS --

I I HAMBURGER INN TIiIS MORNING, SO I'M GOING TO 11 MR. PEDALINE: 376.

12 ALLOW A FEW BRIEF COMMENTS WITH THE 12 MS. HERRON: AND CHAIRMAN, JUST TO NOTE,

13 UNDERSTANDING TliAT WE ARE GOING TO VOTE ON THE 13 THERE WERE ZERO INVALID PETITIONS. ALL 12 WERE

14 VALIDITY OF SIGNATURES THIS MORNING AND THATS 14 VALID.

15 ALL WERE GOING TO BE VOTING ON. 15 MR. BURNWORTH: POINT OF QUERY, I GUESS,

16 AND THEN I'LL TAKE A-- I'I.I. TAKE A 16 ON A COUPI.E OF THEM. WHERE THE SIGNATURE

17 MOTION AND WELL VOTE ON IT. GOOD? SORRY. 17 DOESN'T MATCFI, IF -- AND MAYBE FOR THE

18 MR. PEDALINE: NO, NO. LOOK AT YOUR 18 AUDIENCE'S BENEFIT, THAT IF IT WERE A CLOSE

19 HANDOUT THAT WE HAVE GIVEN YOU HERE. I GUESS 19 COUNT, AND WE'VE HAD CASES WHERE PETITIONERS

20 JCJST TO GIVE YOU SOME OF THE HIGHLIGHTS, THE 20 HAVE COME IN AND RECTIFIED THEIR SIGNATURE;

21 TOTAL NUMBER OF REQUIRED SIGNATURES IS 238. AS 21 THEY'RE ALLOWED A HEARING TO CL.ARIFY THEIR

22 FAR AS THE REFERENDUM, THE TOTAL NUMBER WAS 376. 22 SIGNATURES. THHIS ISN'T ONE OF TIIOSE CASES; ITS

23 DO YOU WANT TO ADD TO THAT, KARLA? 23 NOT VERY CLOSE. BUT THERE ARE TIMES WHEN WE

24 MR. HELVEY: IOSH, MAYBE IT WOULD BE 24 HAVE UPDATED OUR SIGNATURES PAGES.

Page 15 Page 17
1 HELPFUL IF YOU COULD REVIEW MECHANICALLY WHAT I THE LAST ONE WHERE THE ADDRESS DOESN'T

2 HAPPENS IN -- WHEN THE PAPER HITS THE FRONT DESK 2 AGREE, THERE'S ONLY TIIR.F,E IN THIS CASE, BUT

3 AND HOW THE SIGNATU.RES ARE VALIDATED AND WHO 3 THAT'S CONSIDERING THE RECENT MERGE WITH THE

4 REVIEWS AND ALL THAT KIND OF STUFF. 4 MOTOR VEHICLE DATABASE AND THE STATEWIDES.

5 MR. PEDALINE: ABSOLUTELY. IT'S A VERY 5 MR. STEVENS: IF ANYBODY'S INTERESTED IN

6 EXHAUSTIVE PROCESS FOR OUR BOARD, AND WE REALLY 6 THE NUMBERS THAT WE'RE LOOKING AT, I'M GOING TO

7 TAKE A LOT OF PRIDE IN WHAT WE DO. IT COMES 7 HAVE JOSH GIVE YOU A COPY SO --

8 ACROSS THE COUNTER AND TRACI, OUR OFFICE 8 MR. BURNWORTH: OH, GOOD POINT.

9 MANAGER, E.NTERS THIS INTO OUR SYSTEM, AND THEN 9 MR. STEVENS: IT SPELLS OUT ON TEIE

10 WE HAVE THE BIPARTISAN TEAM THAT REVIEWS EACH 10 BOTTOM -- IT SPELLS OUT ON THE BOTTOM THE

I 1 SIGNATURE. AND WE ACTUALLY HAVE A.LI. -- 11 RESULTS OF THE SIGNATURES, THE ONES THAT WERE

12 EVERYONE'S SIGNATURES ON FILE IN OUR VOTER 12 INVALID.

13 REGISTRATION DATABASE. AND ITS REVIEWED NO 13 MR. BURNWORTH: OKAY. TO CONTINUE, IUST

14 LESS'TIIAN TWO TIMES, AND IF THERE'S EVER ANY 14 TO QUESTIflN -- MAKE SURE THAT I THINK IT'S CLEAR

15 QUESTION, IT'S ALWAYS REVIEWED BY KARLA AND 15 I1^T EVERYBODY'S MIND HERE, IS THAT AN ELECTOR CAN

16 MYSELF, AND WE GO THROUGH GREAT PAINS TO MAKE 16 COME IN AND VOTE WITH A STATE-ISSUED ID CARD OR

17 SURE WE'RE VERY THOROUGI3. 17 SOMETHING THAT DOES NOT MATCH OUR RECORDS, BUT

18 DO YOU HAVE ANYTHING YOU WANT TO ADD TO 18 THEY IIAVE OTHER DOCUMENTATION TO SHOW TI-iAT THEY

19 THAT? 19 CURRENTLY LIVE WITHIN THE GOVERNMENTAL UNIT OR

20 MS. HERRON: THE ONLY THING I WOULD ADD 20 THE PRECINCT. IN OTHER WORDS, YOU DON'T HAVE TO

21 IS OUR SYSTEM, WE DO PUT IN THE PARAMETERS 21 CHANGE YOUR DRIVER'S LICENSE EVERY TIME YOU

22 THAT'S BEEN LAID OUT. IN THIS CASE, THEY HAVE 22 MOVE; YOU CAN STILL VOTE.

23 TO LIVE WITEiIN THE CITY OF POWELL, AND IF 23 SO THESE THREE ADDRESSES DO NOT AGREE,

24 SOMEONE WOULD SIGN IT THAT LIVES OUTSIDE THE 24 WE GET TI'JAT FROM MERGING OUR OLD INFORMATION
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1'T14AT THE VOTER GAVE US WITH THE BUREAU OF MOTOR 1 IT IS THE 350. IT'S JUST THE REASON ALL OF THE

2 VEHICLE'S INFO1tMATION, STATEWIDE DATABASES, AND 2 SIGNERS -- THE REASON TO NOTE THERE WAS ONE T1IAT

3 IT STILL DIDN'T MATCH, SO TI-IAT'S WHY WE TARGET 3 WOULD INVALIDATE IT IS BECAUSE NONE OF THE

4 THOSE. 4 SIGNATURES AREE ACTUALLY CONSIDERED VALID WHEN

5 MR. STEVENS: IF' YOU GUYS WANT TO FOLLOW 5 THAT HAPPENS. A NUMBER DOESNT REALLY MATTER ON

6 ALONG, WE'RE GOING TO MOVE TO PAGE 2. JOSH, CAN 6 A PETITION. IT CAN BE NUMBERED, IT DOESN'T HAVE

7 YOU GIVE US A SYNOPSIS OF THIS INITIATIVE? 7 TO BE NUMBERED. IN STATUTE, IT'S JUST HOW MANY

8 MR. PEDALINE: AND JUST SO YOU'LL NOTE, 8 SIGNATURES ARE PUT ON THOSE PIECES OF PAPER. WE

9 AT THE TOP LFF'T, WE HAVE OUR OWN INTERNAL 9 COUNT THEM IN.

10 CLASSIFICATION, BUT THIS ONE IS FOR THE 10 MR. HELVEY: IF WE'RE IN THE VALIDATING

I 1 INITIATIVE FOR THE NEW COMMENTS OF PLANNED 11 PROCESS FOR A PETITION AS FAR AS FORM AND

12 ZONING DEVELOPMENT, PAGE 2. AGAIN, SAME 12 SUBSTANCE --

13 REQUIREMENT, 238 VALID SIGNATURES WERE REQUIRED 13 MS. HERRON: CORRECT.

14 AND THE NUMBER WAS 350. 14 MR HELVEY: -- AND NOT MERELY COUNTING

15 YOU'LL NOTE, MR. CHAIRMAN ON TH1S ONE, 15 SIGNATURES.

16 THERE WAS ONE INVALID PART PETITION WITH 16 16 MS. HERRON: CORRECT. IN THIS CASE,

17 SIGNATURES THAT WERE NOT COUNTED. AND ONE VAI.ID 17 THOUGH, IT INVALIDATES ALL SIGNATURES ON THAT

18 PART PETITION, YES. 18 PART PETITION.

19 MR. STEVENS: SO THAT'S ASSUMING THAT WE 19 MR. HELVEY: IF WERE IN THAT PARADIGM.

20 USED THE SAME GUIDELINES WE WOULD USE ON A 20 IF WE'RE NOT W THAT PARADIGM, HOW MANY

21 SECRETARY OF STATE FORM? 21 SIGNATURES OF THAT PART PETITION WERE THERE?

22 MR. PEDALINE: CORRECT, YES. 22 MS. HERRON: I'M NOT SURE HOW TO ANSWER

23 MR. HEI,VEY: LET ME ASK -- 23 THAT BECAUSE ALL OF OUR GUIDANCE IS IF THERE'S

24 MR. STEVENS: I'M SORRY, GO AHEAD. 24 MORE THAN WHAT THEY ATTESTED TO FOR IT TO BE

Page 19 Page 21
1 MR. HELVEY: WHY WAS THAT -- WHY WAS THE 1 VALID, THE CIRCULATOR HAS TO ATTEST TO THE FACT

2 PART PETITION FOUND INVALID? 2'I"HAT THEY SAW THAT AND WITNESSED IT FOR THAT

3 MR. PEDALINE: TRACI, CAN YOU F1LL IN ON 3 LINE TO BE VALID OR THAT SIGNATURE TO BE VALID.

4 THAT? 4 I DO HEAR WHAT YOU'RE SAYING, AND WE CAN

5 MS. SHALOSKY: ON T11BSE PETITIONS, 5 TELL YOU HOW MANY WAS ON THERE. IF THAT

6 SOMETIME, SINCE SOMEBODY MADE THEM UP, THEY HAD 6 WOULD -- IF THAT'S WHAT YOU WOULD LIKE FOR US TO

7 A LINE TIIAT DIDN'T HAVE A NUMBER ON IT, AND SO 7 NOTE.

S SOMEBODY SIGNS IN THAT LINE, WIIICH THREW THE 8 MR STEVENS: JUST SO 1 UNDERSTAND, THE

9 NUMBERS OFF. SO THE CIRCULATOR WOULD WRITE DOWN 9 350 VALID SIGNATURES ARE -- ARE NET OF THAT PART

10 THE BOTTOM NUMBER THAT THEY SAW, BUT ACTUALLY 10 PETITION THAT YOU SAY IS 1NVALID?

11 THERE WAS AN EXTRA SIGNATURE IN PLACE, SO WE HAD 1 I MS. HERRON: UH-HUH.

12 TO DISQUALIFY THE WHOLE THING BECAUSE YOU SAID 12 MR. STEVENS: THEY WERE NOT COUNTED?

13 YOU ONLY VALID - OR SAW 16 SIGNATURES AND THERE 13 MS. HERRON: THEY WERE NOT COUNTED.

14 WERE 17, SO WE HAVE TO INVALIDATE THE WHOLE PART 14 MR. STEVENS: I BELIEVE'THAT NUMBER'S

15 BECAUSE TIiEItE'S SOME SIGNATURE ON THERE TIIAT YOU 15 WRONG THEN.

16 SAID, YOU KNOW, YOU DIDN'T SEE. 16 MS. SHALOSI{.Y: IT IS. IT DOES NOT

17 MR. HELVEY: BUT THAT GOES TO THE ISSUE 17 INCLUDE THE ONES ON THE INVALID PART.

18 OF WI-LETHER WE HAVE -- WHETHER WE HAVE THE 18 MR. STEVENS: I AGREE WITH MR. HELVEY

19 AUTHORITY TO VALIDATE A PETITION WHEN OUR TASK 19 THAT IF WE WERE ONLY TO LOOK AT THE VALIDITY OF

20 TODAY IS JUST TO REPORT TO THE CITY OF POWELL 20 SIGNATURES TODAY, THEN WHETI-IER OR NOT THE --

21 THE NUMI3ER OF VALID SIGNATURES. 21 MS. SHALOSKY: THIS ONE --

22 DO WE KNOW IIOW MANY VALID SIGNATURES 22 MR. STEVENS: YOU CAN CHIME IN,

23 WERE ON TIIAT PART PETITION? 23 MR. BETTS, IF YOU HAVE DIFFERENT --

24 MS. HERRON: NO, THATS EXACTLY RIGHT. 24 MS. SHALOSKY: THIS IS NOT THE INVALID
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1 ONE. WE ARE LOOKING AT THE ONE THATS YELLOW, I STATE LAW.

2 RIGHT? 2 1 THINK, YOU KNOW, WHERE THE NUMBER

3 MR. PEDALINE: YES. 3 IS -- OF SIGNATURES ON THE PETITION IS LESS THAN

4 MR. STEVENS: THANK YOU. 4 THE NUMBER THAT'S WRITTEN IN THE CIRCULATOR'S

5 MR. HELVEY: IT'S 705. 5 STATEMENT, IT DOES INVALIDATE ALL OF THE

6 MS. SHALOSKY: WELL, THAT 705 HAS 12 6 SIGNATURES ON THAT PETITION BECAUSE

7 PARTS TO IT. 7 THEORETICALLY'1'HERE WAS ONE THAT WAS NOT

8 MR. STEVENS: WHILE SHE'S DOING THAT, DO 8 WITNESSED.

9 YOU WANT TO MOVE MAYBE TO THE THIRD ONE. SO IF 9 SO IN TERMS OF DETERMINING NOT THE

10 YOU'RE FOLLOWING ALONG, PAGE 3-- 10 PETITION BUT THE VALIDITY OF THOSE SIGNATURES, I

! [ MS. HERRON: I DON'T THINK -- IT'S THE I I I THINK THAT THE DIRECTOR AND THE DEPUTY DIRECTOR

12 SAME -- 12 AND THE STAFF MADE THE DETERMINATION IN

13 MR. STEVENS: OH, YOU HAVE ANOTHER -- 13 ACCORDANCE WITH STATE LAW IN DETERMINING THE

14 MS. HERRON: THERE WAS TWO AND THEY HAVE 14 VALIDITY OF THOSE SIGNATURES BASED ON HOW THEY

15 ONE SIGNATURE THAT WAS ATTESTED TO. 15 WERE PLACED ON THE PETTTION BUT NOT -- NOT ON

16 MS. SHALOSKY: HERE'S THE INVALID PART, 16 THE PETTI'ION ITSELF.

17 AND IT ACTUALLY HAD 16 VALID SIGNATURES ON IT. 17 MR. HELVEY: I THINK THAT'S THE PURVIEW

18 MR. STEVENS: SO LET'S BACK UP, THEN. 1 18 OF THE POWELL CITY COUNCIL TO STEP UP AND SAY

19 APOLOGIZE, FOT.KS. WE'LL STAY ON THE FIRST 19 THTS PART OF THE PETITION IS INVALID BECAUSE THE

20 IMTIATIVE, WHICH IS ON PAGE 2 IN YOUR HANDOUT. 20 CIRCULATOR STATED IT WAS 1NVALID. WHEN YOU READ

21 SO I JUST WANT TO MAKE SURE BEFORE WE -- 21 THE CHARTER, OUR JOB IS MERELY TO LOOK AT

22 TRACI? 22 SIGNATURES AND VERIFY THAT THEY ARE ELECTORS OF

23 MS. SHALOSKY: YES. 23 THE CITY OF POWELL.

24 MR. STEVENS: CAN YOU COME HERE. SO 24 MR. BETTS: THE CHARTER IS VERY LIMITED.

Page 23 Page 25
1 THERE'S 16 ON THIS THAT YOU INITIALLY COUNTED AS 1 I WILL AGREE WITH YOU ON THAT.

2 INVALID? 2 MR. STEVENS: I TEND TO AGREE WITH

3 MS. SHALOSKY: AS VALID. OH, THEY'RE 3 MR. HELVEY.

4 INVALID RIGHT NOW, YES. 4 MS. HERRON: THERE'S NO PROBLEM TO JUST

5 MR. STEVENS: OKAY. 5 VALIDATING IT AND RERUNNING THE REPORTS. IT'S

6 MS. SHALOSKY: BECAUSE THEY I-IAVE TIi1S 6 AS EASY AS THAT. I WILL NOTE, EITHER WAY, THEY

7 LINE RIGHT HERE 7 HAD ENOUGH, COUNTING THE --

8 MR. BURNWORTH: OR IS TI{ERE 17? 8 MR. STEVENS: RIGHT. CORRECT.

9 MS. SHALOSKY: THERE'S 17 SIGNATURES, 9 MS. HERRON: BUT WE CAN REDO THAT.

10 RIGHT, BUT THE CIRCULATOR SAID THERE WAS 16 10 MR. BURNWORTH: SO WHY DON'T YOU ADD 17

I 1 BECAUSE SOMEBODY WROTE OFF THE LINE. I 1 TO 350 AND RUN A NEW --

12 MR. STEVENS: OKAY. 12 MR. PED.4LINE: 16.

13 MS. HERRON: IN ORDER FOR US -- JUST TO 13 MR. BURNWOR'1'H: THERE'S 17.

14 NOTE, BY 01410 LAW, IN ORDER FOR US TO BEGIN 14 MR. HELVEY: THE CIRCULATOR SAID THERE

15 CHECKING SIGNATURES, TIi.AT IS ONE OF THE 15 WAS 16, BUT THERE'S ACTUALLY 17.

l6 REQUIREMENTS IS WE LOOK AT THAT TIME --1 16 MR. STEVENS: W.E'LL BE ADDRESSING THAT

17 KNOW -- 17 AGAIN, I BELIEVE, IN THE FUTURE.

18 MR. HELVEY: I UNDERSTAND. 18 MS. HERRON: YOU WILL.

19 MS. HERRON: I KNOW YOU DO. 19 MR. STEVENS: OKAY. LET'S MOVE TO THE

20 MR. BETTS: MR. VICE-CHAIRMAN, IF 1 20 THIRD PAGE.

21 MIGHT, FOR JUST A MOMENT, I KNOW THAT AS THE 21 MR. PEDALINE: YES. IN THIS NEXT ONE,

22 DIRECTOR AND DEPUTY DIRECTOR INDICATED, THEY 22 THE NEXT ONE IS THE INITIATIVE TO THE PROJECTED

23 CHECKED THE SIGNATURES IN ACCORDANCE WIT14 TH.E 23 DEVELOPMENT PLAN FOR THE CENTER AT POWELL

24 NORMAL WAY THAT THEY WOULD IN ACCORDANCE WITIi 24 CROSSING. AGAIN, SAME REQUIREMENT, 238 REQUIRED ^
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1 SIGNATURES. AGAIN, USING OUR PREVIOUS STANDARD, 1 BELIEVE MR. BETTS SAID EARLIER, THAT UNDER

2 THAT WAS AT 326 SIGNATURES. AGAIN, EXCEEDING 2 3501.39(A), THIS BOARD IS PROI3IBITED FROM

3 THE REQUIRED NUMBER. HOWEVER, THERE WERE TWO 3 ACCEPTINGli.NY PETITIONS ONCE A WRITTEN PROTEST

4 PART PETITIONS THAT WERE INVALIDATED FOR SIMILAR 4 IS FILED. WE HAVE DONE THAT. MY UNDERSTANDING

5 REASONS, AND THAT COUNTS -- IT'S 55 ADDITIONAL 5 IS THIS BOARD IS NOT ACTING TO ACCEPT OR CERTIFY

6 SIGNATURES. 6 ANY OF THESE PETITIONS TODAY.

7 MR. HELVEY: OR IS IT 57? 7 AM I UNDERSTANDING THAT CORRECTLY,

8 MR, PEDALINE: IT WOULD BE 57, BASED ON 8 MR. CHAIR?

9 THAT STANDARD. 9 MR. HELVEY: THAT'S CORRECT.

10 MR. BURNWORTH: FOR THE ,SAME REASON, 10 MR. STEVENS: THAT'S OUR INTENTION.

1 I YEAH. WHY ARE WE -- WHY IS THERE A BLANK LINE 11 MR. MILLER: BECAUSE WHEN THESE PART

12 WITHOUT A NUMBER? IS THAT A STATE ISSUE OR 12 PETITIONS ARE PRESENTED AGAIN, WE WOULD ASK AND

13 FORM? 13 STATE OBVIOUSLY THAT BY STATE LAW, WE'RE

14 MR. HELVEY: NO. 14 ENTITLED TO A HEARING ON ALI. THE GROUNDS WITHIN

15 MR, HELVEY: SEE, THEY WROTE UP HE12E -- 15 THE PROTEST BY A STRICT COMPLIANCE STANDARD. I

16 MR. BURNWORTH: OK.AY. GOT IT. 16 WOULD STATE THIS MORNING THAT ARGUMENTS WE'VE

17 MR. HELVEY: THEY STARTED BEFORE THE 17 MADE IN THAT PROTEST RELATED TO THE INCORRECT

18 ACTUAL NUMBER. I8 PRECINCTS PLACED ON PETITIONS, THE FORM OF THE.

19 MR. BURNWORTH: OKAY. GOT IT, 19 PETITION, AND THE LACK OF TITLE AND TEXT COULD

20 MS. HERRON: AND WE'LL RERUN THE NUMBERS 20 BE CONSIDERED BY YOU TODAY. I'M UNDERSTANDING,

21 AND GIVE THEM TO YOU. 21 HOWEVER, THAT YOU ARE MERELY LOOKING AT

22 MR. STEVENS: DO YOU NEED THE NUMBERS TO 22 SIGNATURES; IS THAT CORRECT?

23 MAKE A MOTION? 23 MR. HELVEY: THAT'S CORRECT.

24 MR. HELVEY: I DON'T THINK SO. 24 MR. BURNWORTH: CORRECT.

Page 27 Page 29
1 MS. HERRON: WE'LL JUST GET THEM FOR THE 1 MR. MILLER: AND THAT WE WILL BE ABLE TO

2 REPORT. 2 RENEW AND MAKE ALL THOSE ARGUMENTS AT A TIME

3 MR. HELVEY: RIGHT. WE KNOW HOW MANY 3 WHEN THE PART PETITIONS, IF THEY ARE, ARE

4 THERE ARE. 4 PRESENTED TO YOU?

5 MS. HERRON: WE DO, 5 MR. STEVENS: YEP.

6 MR. HELVEY: IT'S JUST NOT ON THIS PIECE 6 MR, HELVEY: AND I WOULD SUGGEST THAT

7 OF PAPER RIGHT NOW. 7 THE FIRST OPPORTUNPI'Y YOU HAVE TO ATTACK THAT

8 MS. HERRON: CORRECT. THEN IT WILL 8 WOULD BE AT THE POWELL CITY CO[JNCIL. THEY GET

9 READJUST THE REASON WHY SOME ARE INVALIDATED, 9 FIRST BLUSH AT THIS.

10 WHETHER THEY'RE NOT REGISTERED -- 10 MR, MILLER: OKAY. WITH THOSE

11 MR, HELVEY: RIGHT. 11 ASSURANCES, THEN, THAT OUR PROTEST WILL BE

12 MR. STEVENS: OKAY. SO NOW I UNDERSTAND 12 INDEED HEARD ON ALL THOSE GROUNDS, IF NECESSARY,

13 THE THREE PETITIONS. I GUESS I WOULD LIKE TO 13 WE LOOK FORWARD TO APPEARING BEFORE YOU AGAIN.

14 OPEN IT UP FOR VERY BRIEF DISCUSSION FROM FOLKS 14 MR. STEVENS: THANK YOU. IS THERE

15 WHO WOULD LIKE TO. 15 ANYBODY ELSE?

16 MR. MILLER: THANK YOU, MR. CHAIRMAN. 16 MR. BUItCH: I'M CHRISTOPHER SURCH. I'VI

17 I'M JOE MILLER, VORYS SATER SEYMOUR & PEASE, ON 17 COUNSEL FOR THE PETITIONERS. IT'S ALWAYS

18 BEHALF OF TIIE PROTESTING PARTY. I AGREE WITH 18 HELPFUL WHEN THE COUNTY PROSECUI'OR IS MAKING

19 YOUR COUNSEL THAT THIS BOARD IS STILL REQUIRED 19 WHAT YOU'1'HINK IS A HELPFUL ARGUMENT ON YOUR

20 TO REVIEW, EXAMINE, AND CERTIFY THE SUFFICIENCY, 20 BEHALF AND YOU DON'T HAVE A CHANCE TO SPEAK MUCH

21 VALIDITY OF THE PETITIONS. THE CITY CHARTER 21 OR PREPARE MUCH FOR A HEARING. PETITIONERS

22 DOES NOT TAKE AWAY THE DIJTY UNDER 3501.11 (K) TO 22 OBVIOUSLY FOUND OUT YESTERDAY -- 1

23 DO THAT. 23 MR. STEVENS: THIS ISN'T A HEARING.

24 AND I'D JUST AMPLIFY OR REITERATE WHAT I 24 MR. BURCH: MEETING. PETITIONERS ARE
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1 COMFORTABLE SAVING THE1R ARGUMENTS FOR THE I THESE THAT HAVE TO BE HANDLED BY RESOLUTION, ONE

2 APPROPRIATE FORUM. PETITIONERS DON'T THllVK THIS 2 THAT HAS TO BE HANDLED BY ORDINANCE. ORDINANCES

3 IS THE APPROPRLATE FORUM AT THIS TIME AND WILL 3 GO FOR TWO READINGS UNLESS SUSPENSION OF THE

4 RESERVE THOSE FOR THE CITY COUNCIL. 4 RULES OCCURS. THAT PROBABLY WONT OCCUR BECAUSE

5 HOWEVER, I-IAVING REVIEWED THE 5 WE ONLY HAVE SIX MEMBERS ON TUESDAY.

6 DEVELOPER/PROTESTOR'S BRIEF, WE WOULD ASK ONLY 6 1 DON'T KNOW IF WE'LL HAVE -- I HAVEN'T

7 FOR THE BOAl2D TO MAKE SOME SORT OF STATEMENT ON 7 HAD A CHANCE TO MEET WITH MY CLIENT YET ABOUT

8 THE RECORD WITIi RESPECT TO WHETHER OR NOT THERE 8 THIS, THIS HAPPENED SO FAST. MY CLIENT BEING

9 ARE WARDS IN THE CITY OF POWELL. 9 COUNCIL. I DON'T KNOW IF WE'LL HAVE A CLEAR

10 THIS IS AN ISSUE THAT WE BELIEVE CAN BE 10 MAJORITY ON ANY OF THESE PETITIONS NEXT TUESDAY

11 CLARIFIED BY THE BOARD PRIOR TO THE HEARING BY I 1 TO SEND THEM BACK TO YOU AT THAT POINT. SO

12 THE CITY IN ORDER TO -- TO REVIEW BRIEF, TO 12 WE'LL HAVE THEM ON THE AGENDA.

13 REVIEW LEGAL ARGUMENTS, AND SO I KNOW THAT THAT 13 WITH TIiAT IN MIND, IF THE ATTESTATIONS

14 IS NOT DIRECTLY BEFORE THE BOARD AT THIS TIME; 14 OF THE SIGNATURES COULD BE DONE EITHER TODAY OR

15 HOWEVER, ITS NOT -- IT'S NOT TOO FAR OF A 15 MONDAY, IT WOULD BE VERY HELPFUL. IF WE RECEIVE

16 STRETCH TO SEE WHERE IT'S GOING, AND WE WOCII,D 16 THEM TUESDAY, I THINK IT'S NOT CLEAR WHETHER

17 LIKE TO JUST SEE THAT ON THE RECORD. 17 THEY GO ON THAT AGENDA OR AN AGENDA TWO WEEKS

18 MR. HELVEY: IT'S MY UNDERSTANDING, 19 FROM NOW, ET CETERA, ET CETERA.

19 COUNSEL, THAT WE DON'T SET WARD LINES. FOR 19 SO IF THERE'S A POSSIBILITY OF GETTING

20 INSTANCE, THE CITY OF DELAWARE DETERMINES WHAT 20 THEM TODAY OR MONDAY, THAT WOULD BE HELPFUL AND

21 THE WARD LINES IS BY CONGLOMERATING PRECINCTS 21 WE KEEP THE TIIv1ELINE...

22 TOGETHER, SO THAT'S NOT OUR DETERMINATION 22 MR. BURNWOR'1'H: QUESTION FOR YOU, IF YOU

23 EITHER. WE ARE NOTIFIED WHEN A WARD IS 123 DON'T MIND, HOW OFTEN DOES THE COUNCIL MEET?
[

24 ESTABLISHED. 24 MAYBE THEY DO SPECIALS, BUT --

Page 31 Page 33
1 MR. M1L.LER: AND JUST FOR CLARITY'S SAKE 1 MR. HOLLINS: IT MEETS EVERY TWO WEEKS,

2 FOR THE BOARD, I UNDERSTAND YOU'RE NOT TAKING -- 2 BUT IT HAS TO BE -- PER OUR CHARTER, IT HAS TO

3 OUR POSITION IS OBVIOUSLY THAT ON THOSE 3 BE PRESENTED TO THEM AT A REGULAR MEETING.

4 PETITIONS, THE PRECINCTS ARE INCORRECT AND THAT 4 MR. BURNWORTH: OKAY. WHICH TIES TO THE

5 CAN INVALIDATE THE SIGNATURES. THE PRECINCTS 5 QUESTION FOR JOSH AND KARLA, IS THAT WE'RE FACED

6 WERE INCORRECTLY IDENTIFIED. 6 WITH A DEADLINE TO AFFIRM THE BALLOT IF

7 MR. HELVEY: WE.'LL LEAVE THAT FOR 7 SOMETHING WERE TO GO ON THE BALLOT. WHATS OUR

8 ANOTHER DAY. 8 TARGET DATE THERE FOR THE AUDIENCE TO KNOW?

9 MR. MILLER: UNDERSTOOD. 9 MS.14E.RRON: PER OHIO REVISED CODE, IT'S

10 MR. STEVENS: ARE THERE ANY OTHER-- 10 90 DAYS BEFORE AN ELECTION, WI3ICH IS NEXT

11 MR. HOLLINS: MR. VICE-CHAIRMAN, MEMBERS 11 WEDNESDAY, WHICH IS AUGUST THE 6TH. AND WE HAVE

12 OF THE BOARD, THANK YOU FOR YOUR TIME THIS 12 ASKED FOR GUIDANCE FROM TIHE 1'ItOSECUTOR'S OFFICE

13 MORNING. GENE HOLLINS, THE LAW DIRECTOR OF 13 AS FAR. -- AS I 13EI,IEVE THE CHARTER SAYS 75 DAYS.

14 POWELL, AND JENNIFER CROGHAN FROM MY OFFICE 14 MR. BETTS: I WOULD JUST CLARIFY THAT

15 HERE_ A, HERE TO ANSWER ANY QUESTIONS. B, LET 15 THE AUGUST 6TH DATE IS THE DATE Tl-IAT IT HAS TO

16 ME STATE THE ASSISTANCE WE'VE RECEIVED FROM YOUR 16 BE FILED WITH THE BOARD OF ELECTIONS. TIiERE'S A

17 STAFF HAS BEEN EXCELLENT, AND IT ALWAYS IS. 50 17 LATER DATE, I T"HINK MAYBE YOU TOLD ME IT WAS THE

18 THANK YOU FOR THE HELP. 18 18TH OF AUGUST, IS ACTUALLY WHEN EVERYTHING

19 THANK YOU, MR. BETTS, FOR HELPING US 19 WOULD HAVE TO BE -- THE CERTIFICATION WOULD HAVE

20 THROUGH TIiIS PROCESS, AND THANK YOU FOR THE 20 TO BE COMPLETE AS FAR AS WHAT'S GOING ON.

21 CLARIFICATION AS TO THE FUTURE HEARING MORE OR 21 MS. HERRON: OUR BOARD DOES, YEAH.

22 LESS ON THI: MEItITS OF SOME OF THESE ARGUMENTS. 22 MR. BURNWORTH: THE REASON THAT'S

23 WE WILL TAKE THIS UP ON TUESDAY TO LET 23 IMPORTANT, YOU'RE FAIv1ILIAR WITH UOCAVA, THE

24 THE BOARD KNOW, BY OUR CHARTER, WE HAVE TWO OF 24 UNIFORMED AND OVERSEAS MILITARY VOTING ACT, WE
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1 HAVE TO SEND THOSE OUT, I THINK IT'S 45 DAYS 1 MS. FIERRON: WE WOULD LOVE TO WORK THAT

2 PRIOR. THEY GET AN EXTRA 15 DAYS OR SO TO VOTE 2 OUT WITH YOU TO SEE WHAT WOULD WORK BEST FOR

3 THAN THE GENERAL PUBLIC HAS_ 3 YOU.

4 MR. HOLLINS: I UNDERSTAND. 4 MR_ HOLLINS: I KNOW MRS. CROGHAN IS ON

5 MR. BURNWORTH: SO IF YOU'VE GOT POWELL 5 VACATION AND PROBABLY HAS NOTHING ELSE PLANNED

6 RESIDENTS THAT ARE. OUT, YET REQUEST A BALLOT AND 6 FOR THE REST OF THE --

7 WE HAVEN'T RESOLVED THIS, IF SOMETHING GOES TO 7 MS. HERRON: WE WOULD APPRECIATE THAT

8 THE BALLOT, THEY'RE NOT GOING TO GET THAT 8 VERY MUCH.

9 OPPORTUNITY. 9 MR. fIOLLINS: THANK YOU FOR YOUR TIME

10 MIi. HOLLINS: PRACTICALLY SPEAKING, OUR 10 THIS MORNING.

11 PRIOR EXPERIENCE WITH THE BOARD OF ELECTIONS, 1I MR. STEVENS: IS THERE ANY OTHER

12 THERE'S A DATE YOU HAVE TO SEND STUFF TO TIIE 12 COMMENTS? I'D LIKE TO ENTER --

13 PRINT.ER. NOT ONLY US, BUT THE COURTS ARE ALWAYS 13 MR. HELVEY: YEAH, I'D LIKE TO MAKE

14 WORKING AROUND TRYING TO GET THESE THINGS 14 THREE DIFFERENT MOTIONS. WE'LL SEPARATE ALL

15 RESOLVED BEFORE YOU HAVE TO SEND STUFF OUT TO 15 THREE ISSUES. WE WILL START WITH THE REFERENDUM

16 THE PRINTERS. 16 ON THE REPEAL OF 2014-10 IDENTIFIED BY OUR

17 WE WILL CONTINUE TO WORK WITH YOU ON 17 RECORDS AS PETITION ID 140704, AND THE MOTION

18 WHAT DAY THAT IS, BUT IT WILL PROBABLY BE -- 18 WILL BE THAT THE BOARD HAS VALIDATED THAT 376 OF

19 WELL, Wl-IO KNOWS WHAT WILL HAPPEN IN TERMS OF 19 THE SIGNATURES PRESENTED ARE OF ELECTORS WITHIN

20 GETTING OUT OF OUR COURT, BACK TO YOUR COURT, 20 THE CITY OF POWELL, AND THAT THE STAFF BE

21 POTENTIALLY BACK TO THE COURTS, AND THEN TRY AND 21 DIRECTED TO NOTIFY THE CITY OF POWELL THAT 376

22 MEET YOUR DEADLINE FOR GETTING BALLOTS PRINTED. 22 SIGNATURES ARE VALID ELECTORS.

23 MR. BURNWORTH: IUST'1'HOUGHT I'D MENTION 23 MR. BURNWORTH: DO YOU WANT TO INCLUDE

24 ALL THAT. 24 THE NUMBER REQUIRED?

Page 35 Page 37
1 MR. HOLLINS: YEAH, IT'S A PRACTICAL 1 MR. HELVEY: NO.

2 DIFFICULTY, BUT MY GUESS IS THIS ONE'S GOING TO 2 MR STEVENS: MOTION'S BEEN MADE BY

3 BE RESOLVED WITH THE COURTS EVENTUALLY. 3 MR. HELVEY.

4 MR. BETTS: THE VERY FIRST TH1NG THAT 4 IS THERE A SECOND?

5 YOU SAID -- MAY NOT HAVE BEEN THE VERY FIRST, 5 MR BURNWORTH: SECOND.

6 BUT CLOSE -- WAS IN TERMS OF GETTING A STATEMENT 6 MR. STEVENS: IS THERE ANY DISCUSSION?

7 BACK FROM THIS BOARD IN TERMS OF THE NUMBER OF 7 (NO RESPONSE.)

8 VALID SIGNATURES, AND I KNOW THAT KARLA AND JOSH 8 MR. STEVENS: ALL IN FAVOR, SAY AYE.

9 WERE DOWN THERE SHAKING THEIR HEAD, BUT THERE 9 (AL.I. SAID AYE.)

10 WASN'T A VERBAL ANSWER TO THAT. 10 MR. STEVENS: OPPOSED?

11 FOR THE SAKE OF THE RECORD, I KNOW IN I 1 (NO RESPONSE.)

12 SPEAKING WTTH THE DIRECTOR AND DEPUTY DIRECTOR 12 MR. STEVENS: THANK YOU.

13 PREVIOUSLY -- AND THEY'RE SHAKING THEIR HEADS 13 MR. HELVEY: MR. CHAIRMAN,IN REGARDS TO

14 OVER THERE -- PREVIOUSLY THAT I THINIC. THEIR 14 PETITION ID 140705, WHICH IS THE INITIATIVE OF

15 INTENT IS GETTING THAT STATEMENT OUT LATER 15 THE NEW COMPREHENSIVE PLAN FOR ZONING AND

16 TODAY. 16 DEVELOPMENT AND REPEAL OF 2014-10, THAT THE

17 MR. PEDALINE: YES. 17 BOARD HAS VALIDATED 367 SIGNATURES AS BEING

18 MR. BETTS: AM I RIGHT IN SAYING THAT? 18 ELECTORS OF THE CITY OF POWELL AND THAT THE

19 I DON'T WANT TO SPEAK FOR YOU, BUT I THINK WE 19 STAFF BE DIRECTED TO NOTIFY THE CITY OF POWELL

20 HAD THAT DISCUSSION. 20 THAT 367 SIGNATURES ARE VALID.

21 MR. PEDALIlVE: YES. 21 MR. BURNWORTH: SECOND.

22 MS. HERRON: THAT'S CORRECT. 22 MR. STEVENS: MOTION'S BEEN SECONDED BY

23 MR. HOLLINS: WILL IT BE HAND-DELIVERED 23 MR. BLTR.NWORTH. IS THERE ANY DISCUSSION?

24 OR SHOULD I SEND SOMEBODY TO PICK IT UP? 24 MR. BURNWORTH: UNLESS YOU WANT TO
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1 SECOND SOME OF THIS STUFF. 1 THAT MR. MILLER USED, THAT IT'S AN INITLA'1'IVVE --

2 MR. STEVENS: ALL IN FAVOR, SAY AYE. 2 1 WAS USING THE SHORTHAND THAT MR. MILLER USED,

3 (ALL SAID AYE.) 3 THAT IT'S AN INITIATIVE PETITION, AND IN PARENS,

4 MR. HELVEY: WE'LL STEP DOWN FOR A 4 TO AMEND POWELL'S CHARTER TO EFFECTIVELY REPEAL

5 SECOND. 5 ORDINANCE 2014-10.

6 MS. SHALOSKY: KARLA, IN ORDER TO PUT 6 IS THAT CORRECT, MR. MILLER?

7 THOSE NUMBERS BACK IN, THOSE PETITIONS ARE GOING 7 MR. MILLER: YES. WHAT I HAVE BEFORE ME

8 TO HAVE TO BE RE-ENTERED BECAUSE THEY -- WHEN 8 FOR THE POWELL CHARTER, THOUGH, INDICATES 367

9 YOU -- WHEN I INVALIDATE THEM, IT TOOK ALL THE 9 SIGNATURES. I THINK'I'IiA,T WAS THE POINT

10 WORK WE HAD DONE OUT OF THE COMPUTER. 10 MR. BETTS WAS TRYING TO MAKE.

1I MS. HERRON: OKAY. SO COULD YOU RUN THE 11 MR. BURNWORTH: OH, THAT'S THE SECOND

12 NEW NUMBERS THEN? 12 ONE.

13 MS. SHALOSKY: WE CAN'T JUST RUN THEM 13 MR. HELVEY: ON PAGE 3--

14 QUICKLY, THE NUMBERS HAVE TO BE RE-ENTERED -- 14 MR. BURNWORTH: 14706.

15 OH., I CAN ADD THEM UP, YES. GOTCH.A. 15 MR. HELVEY: ON PAGE 3 THERE WERE TWO

16 MS. HERRON: THANK YOU. 16 PART PETITIONS THAT WERE NOT COUNTED. WE ARE

17 MR. BURNWORTH: I DON'T KNOW ABOUT THIS 17 NOW ADDING IN THOSE VALID SIGNATURES BECAUSE

18 ONE. THE LAST ONE THEY SAID THEY WERE, BUT 18 WERE NOT INVALIDATING THE PART PETITIONS, AND

19 NOBODY SPOKE TO THIS ONE. 19 THAT THE TOTAL NUMBER IS 378.

20 (PAUSE IN PROCEEDINGS.) 20 MR. MII.LER: AGREED. UNDERSTOOD.

21 MR. HELVEY: MR. CHAIRMAN, I ITAVE A 21 MR. HELVEY: OKAY. IS EVERYBODY CLEAR

22 MOTION IN REGARDS TO PETITION ID 140706, WHICH 22 ON THE MOTION?

23 IS TO AMEND THE POWELL CHARTER, AND IT'S AN 23 MR. STEVENS: IS THERE A SECOND?

24 INITIATIVE TO AMEND THE POWELL CHARTER. I MOVE 24 MR_ BURNWORTH: I'LL SECOND.

Pag9 39 Page4l
1 THAT 1VE HAVE VALIDATED 378 SIGNATURES AS I MR. STEVENS: ANY DISCUSSION?

2 ELECTORS OF THE CITY OF POWELL AND TIIAT STAFF 2 (NO RESPONSE.)

3 NOTIFY THE CITY OF POWELL THAT WE HAVE VALIDATED 3 MR. STEVENS: ALL IN FAVOR, SAY AYE.

4 378 SIGNATURES. 4 (ALL SAID AYE.)

5 MR. STEVENS: IS TIIERE A SECOND? 5 MR. STEVENS: OPPOSED?

6 MR. MILLER: CHRIS, I'M WITH YOU. 6 (NO RESPONSE.)

7 MR. BETTS: IT'S NOT ON THE REPEAL. 7 MR. STEVENS: OH, I'M SORRY, AYE. I

8 MR. HELVEY: I'M ON PAGE 3, THE 8 VOTED AYE. IS THERE ANY OTHER --

9 INITIATIVE. 9 MR. HELVEY: I MOVE WE ADJOURN,

10 MR. BETTS: ONE OF THEM IS THE CHARTER, 10 MR. CTIAIRMAN.

11 WHICH IS THE ONE YOU DID, YOUR SECOND MOTION. 11 MR. BURNWORTH: SECOND.

12 THE OTHER ONE'S THE REPEAL. 12 MR. STEVENS: ALL IN FAVOR, SAY AYE.

13 MR. HELVEY: FIRST ONE'S REPEAL. 13 (ALL SAID AYE.)

14 MR. BETTS: CORRECT. 14 MR. STEVENS: IvIEETING IS ADJOURNED.

15 MR. HELVEY: SECOND ONE IS THE 15 THANK YOU SO MUCH, EVERYBODY, FOR COMING.

16 INITIATIVE ON THE ZONING PLAN, AND TIiE THIRD ONE 16 -=0=-

17 IS AN IlNI'I'IATIVE, AS WELL; IS THAT CORRECT? 17 THEREUPON, THE PROCEEDINGS OF AUGUST

18 MR. BETTS: YES, BUT IT'S AN INITIATIVE 18 1, 2014, WERE CONCLUDED AT 9:52 A.M.

19 WITH A REPEAL IN IT. TkIAT'S -- I'M READING UP 19 =0=-

20 HERE. 20

21 MR. PEDALINE: TO CLARIFY, MR. iiELVEY € 21

22 AND MR. CHAIRMAN, IT'S TO REJECT THE DEVELOPMENT 22

23 PLAN FOR THE CENTER AT POWELL CROSSING, LLC_ 23

24 MR. HELVEY: I WAS USING TIIE NOTATION 24
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], CERTIFICATE

2 I, ANG£LA R. STARBUCK, RPR, CRR, CCP,

3 A NOTARY PUBLIC IN AND FOR THE STATE OF OHIO, DO

4 HEREBY CERTIFY THAT I REPORTED THE FOREGOING

5 PROCEEDINGS AND THAT THE FOREGOING TRANSCRIPT OF

6 SUCH PROCEEDINGS IS A FULL, TRUE AND CORRECT

7 TRANSCRIPT OF MY STENOTYPY NOTES AS SO TAKEN.

8 I DO FURTHER CERTIFY THAT I WAS CALLED

9 THERE IN THE CAPACITY OF A COURT REPORTER AND AM

10 NOT OTHERWISE INTERESTED IN THIS PROCEEDING.

11 IN WITNESS WHEREOF, I HAVE HEREUNTO

12 SET MY HAND AND AFFIXED MY SEAL OF OFFICE AT

13 COLUMBUS, OHIO, ON THIS 7TH DAY OF AUGUST, 2014.

14

15

16

17

18
14

.^^^ ngela R Starfiuck
21 ANGELA R. STARBUCK, RPR, CRR, CCP

NOTARY PUBLIC, STATE OF OHIO.

22

23 MY COMMISSION EXPIRES: DECEMBER 10, 2014

24
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City of Powell
47 Hall Street
i'owell, Ohio
43065-8357

CERTIFlCATION

www.cityofpowell.us
614,885.5380 tel
614.885.5339 fax

!, Sue D. Ross, being the duly appoinfed City Clerk of the City of Powell,

Delaware County, Ohio, do hereby certify that the attached is a true and

correct copy of the minufes of Powell City Council on Tuesday, August 19,

2014, which were adopted on Tuesday, September 2, 2014.

SW,_W. Ross

City Clerk

li ^ iry

Date
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City of Powell, Ohio
City Couneil

MEETING MINUTES
AUGUST 19, 2014

A regular meeting of the Powell City Council was called to order by Mayor Jim Hrivnak on Tuesday, August 19,
2014 at 6:30 p.m. City Council members present inciuded Jon Bennehoof, Frank Bertone, Richard Cline, Tom
Counts, Mike Crites and Brian Lorenz. Also present were Steve Lutz, Ciiy Manager; David Betz, Development
Director; Megan Canavan, Communications Director; Geno Hollins, Law Director; Susie Ross, City Clerk;
interested parties and members of the Press.

EXECUTIVE SESSION IN ACCORDANCE WITH O.R.C. SECTION 121.22 (G) (3), PENDING LITIGATION.
MOTiON: Councilman Cline moved at 6:30 p.m. to adjourn into Executive Session in accordance with O.R.C.
Section 121.22 (G) (3), Potential Litigaiion. Councilman Crites seconded the motion.
VOTE: Y 7 N 0

MOTiON: Councilman Cline moved at 7:20 p.m. to adjourn from Executive Session. Councilman Crites
seconded the motion.
VOTE: Y 7 N 0

MOTION: Councilman Bennehoof moved at 7:30 p.m. to reconvene in Regular Open Session. Councilman
Cr€tes seconded the motion.
VOTE: Y 7 N 0

PLEDGE OF AELEGIANCE

CITIZEN PARTICIPATION
Mayor Hrivnak opened the meeting to Citizen Participation for items not on the agenda. Hearing none he
closed the Citizen Participation session.

APPROVAL OE MINUTES
MOTION: Councilman Cline moved to adopt the minutes of July 26, 2014 for the Council Committee of the
Whole. Councilman Bennehoof seconded the motion. Mayor Hrivnak abstained from the vote. By unanimous
consent, the minutes were approved by the remaining Council members.

MOTION: Councilman Cline moved to adopt the City Council minutes of August 5, 2014. Councilman
Bennehoof seconded the mofion. Councilmen Lorenz abstained from the vote. By unanimous consent, ihe
minutes were approved by the remaining Council members.

CONSENT AGENDA
Item Action Requested
• Departmental Reports - July Accept Efecfronic Reports

MOTION: Councilman Lorenz moved to adopt the Consent Agenda. Councilman Bennehoof seconded the
motion. By unanimous consent, the Consent agenda was adopted & the monthly reports were received.

Mayor Hrivnak asked that they receive the public comment for the next three items at one time. There was no
objection. Councilman Lorenz asked if fhese items need to be removed from the table by a vote of Council.
Gene Hollins, Law Director, said they were tabled to this date so they are on the agenda.

Mayor Hrivnak opened this item to public comment. He asked that the speakers keep their comments to the
3-5 minute limit, wait their turn to come forward to speak and be respectful of those who are speaking.

Christopher Burch, 1803 Quarry View, Cofumbus, Counsel for the petitioners, asked about ihe procedure for
comments from Counsel. S. E. Resp.000839



Mayor Hrivnak invited both Counsels to speak during the public comment session, Mr. Hollins thanked all of
those who partic'ipated at the last meeting. He said it may not have been the desire of everyone to deal with
all of ihese items this evenirig but all seven Council members are now present. He said comments from the
audience at the last meeting were captured in detail, made a part of the record and duly noted by Counsel.
They do no not need to repeat their comments unless they wanl to.

Mr. Burch said he was hired by the petitioners to see this process through to Election Day on November 41h. He
said he realizes he has lhree minutes to speak so he will be brief and plain. Council's role tonight is very limited;
the Ohio Supreme Court has on multiple occasions made it clear that when a City Council is reviewing the
validity and sufficiency of petitions before it, it is not a preliminary or comprehensive review. [t is a review that
is to be based on the form of the petitions and not based upon their substance. Mr. Burch said he is aware this
has been a contentious issue on the merits and for good reason. This is an issue that affects many of the people
in Powell and aH of the things they have been made aware of by the residents. At the last meeting many
members of the public made themselves quite plain wifh respect to their position on the merits. He is not here
to dive into the merits because they are outside of the scope of Council's duties this evening, Mr. Burch said he
will spare them the case law but if summarized in one sentence it is that the Ohio Supreme Court has said that
they should "stay in their lane" and this is supposed to be about forrn and not about substance. They have said
that this is not the appropriate forum for hearings about the substance and merits of the material inside the
petitions.

Mr. Burch said the developers have raised a small number of arguments thai are appropriate at this juncture.
There is some sort of defect in regard to ward or precinct requirements. There are no wards in Powell so it is an
argument about precincts. The rules to get something on the ballot are quite delicate and the petitioners have
been exceedingly careful to meet every requirement created by the State Constitution and Powell Charter.
They followed the instructions to the "t" and they invite Council to review every signature. They are aware that
there may be a defect with a handful of signatures and precincts but the overwhelming number of signatures
on the petitions are correct. Mr. Burch said the Powell Charter explicitly says that signatures on peiitions are to
be presumed valid and sufficient and should be given to the Board of Elections to be placed on the ballot
forthwith. They feel Powell City Council was under that duty at the last meeting to put these on the ballot
€orthwith as in "immediatefy" but they were promised at that meeting that they would be dealt with tonight.
Any of the arguments that the protestors are raising with respect to the distinction between administrative and
legislative ordinances are improper for this body because they are substantive arguments based on what is
contained in the subject matter of the petitions. Thaf is not what Council is here tonight lo decide. Mr, Burch
said he appreciates Council's diligence on this matter and he thanked them for their tirne.

Councilman Cline asked Mr. Burch is it is his position that the appropriate forum for the landowner to raise those
coricerns is the Board of Elections in the first instance. Mr. Burch said they think there is some lack of clarity with
that; the appropriate forum to raise substanfive issues and the merits of this would be the exact same procedure
if Council were taking a resolution or ordinance under consideration. If Council were to pass an unconstitutional
ordinance it would be challenged in the Couris and that would be the appropriate forum to decide if there
was a defect or consfiitutional infirmity with ihat legislation. The Courts would provide the appropriate
procedure to dive into the merits. Mr. Burch said this City Council does have attorneys on it but most City
Councils are not privy to that, The Courts are specifically designed for that purpose.

Jose h R. Miller, 52 E. Gay St., Columbus on behalf of The Center at Powell Crossing LLC, said he has Exhibits 1-
13 to submlt to City Council and the Petitioners' Counsel in support of their protest (Pxhibit 1). He asked that
they consider the issues raised. Council has been attentive to the briefings they provided and they are
appreciative of that. He said Council is absolutely required by Powell Charter and Ohio law to review and
examine sufficiency and validity of these petitions and they are not here merely as a rubber stamp, Their "lane"
is to decide whether these petitions are authorized under Ohio law to be put to the electorate. He said they
are very clearly not valid. Mr. Miller noted specific case law that upheld City Council's decisions to wilhhold
petitions from the Board of Elections that are not validly able to be put to initiative or referendum. All three of
these cannot be because they deal with an administrative matter. The law is very clear in their protest and it
has not been refuted by the petitioners. Ordinance 2014-10 was an administrative matter so there is no authority
under the Ohio Constitution which only allows legislative acts to go to referendum or initiative and there is no
authority for this to go to the ballot; City Council is the "gatekeeper" under fheir own Charter which was revised
last year to give them this power.

Mr. Millersaid the cases cited by the Petitioners do noi involve a City Council under its own Charter, determining
no jusi the sufficiency of signatures, but the validity of the measures themselves. That falls to 9.iLy ^^qrjsf^ase
law was noted where the Supreme Court found the Board of Elections disregarded the law and abused its



discreiion in refusing to make that administrative/legislative d€stinction. Council is well familiar with the process
that took place here and they approved the Development Plan based on the unanimous recommendation of
Planning & Zoning and that is an administrative act; if there was any doubf, Exi1.1 (affidavit of David Betz) lays
out the process that took place here and he concludes in pp 9 that "because the project conformed to the
property zoning in thaf Planned District, the application did not require any change to the property zoning and
the application could be approved under the property's existing zoning as part of the zoning process, Review
and approval of the applicafiion administers the zoning already in place." Nowhere in the Petitioners' brief do
they refute that fact. Council member Crites observed that as shown on page 14 of the meeting m€nutes. As
such, Council cannot allow this to go forward to the Board of Elections; it is their job to only uphold their Charter
and fhe Ohio Constitution because these petitlons are invalid for that reason.

Mr. Miller said the Charter Initiative suffers the some fate; it is a referendum on Ordinance 2014-10 disguised as
an initiative. They connoi pick and choose among that Charter initiative what to submit to the Board of
Elections. If there is any doubt, Articlo 4, Section 21 of the Charter Initiative says the Final Comprehensive Plan,
legislatively adopted pursuant to Section 18 of Article 4, shall not be compatible with Ordinance 2014-10 and/or
the final development plan for The Center for Powell Crossing LLC. €f says that no party shall rely upon that
ordinance so it retroactively resiricts and repeals that ordinance; it €s an initiat€ve to repeal. Case law was noted
where the Supreme Court affirmed a City Council's refusal to submit exactly what they have here: a final
development plan approved and conforming to the district standards already In place. That Council would
not submit it to the Board of Elections because it was adminisfrative and the Supreme Court upheld that. Mr.
Miller said again in 2006 the Supreme Court found that another City Council was not obligated to forward
petitions to the Board of Elections where it was a referendum on an earlier decision by Council to grant a
conditional use permit that was already provided for in the existing zoning. Mr. Mifler said the Upper Arlington
case is the most clear of them all; they would literally be disregarding applicable low and abusing the discretion
the voters entrusted with them in the Charter by sending this on to fhe Board of Elections. In regard to the part
petitions, strict compliance is the standard. The ward and precinct requirement is in the City Charter and it
cannot be read out of the Charter. There are no precincts in Delaware County entitled "A" "B" or "C" as shown
on part petitions. The precincts are named "Powell A" through "Powell J."

Mr. Miller presented Exhibits 6 through 9 in their protest that officially identify the precincts in this way. If they
examine Exhibits 3 and 4 side-by-side, the circulators knew how to do this correctly; some did and some did
not. All of those must be disqualified because strict compliance Is the standard. That puts for each of these
petitions, all of the signatures well below the 238 required. Mr. Miller said they chose not to use the Secretary of
State's model petitions and in there they would have known that if is required both under the Charter and State
l.aw, fhat for an initiative they must provide a full and correct copy of the title and text of fhe proposed
ordinance as shown on Exhibit 11. In the referendum pefifion shown in Exhibit 10, they are to provide a copy of
the title and text of the proposed ordinance. They did not do either of these things and all of the petitions are
invalid on that basis. Beyond that, on the repeal initiative in addition to being imperrnissible, an initiative fo
repeal an administrative act is spot zoning, discriminatory, void for vagueness, impermiss€bly delegating iheir
legislative authority to five Homeowner Associations and is a wholesale abdication of their leg€slative authority
to only five of the 29 Homeowner Associations in Powell. Mr. Miller said City Council is charged with representing
the entire City of Powell and that Charter €nitiative cannot be passed on because it is unauthorized by Ohio
law and that is the standard guiding them tonight.

Brian Ebersole, 215 Sauires Court, said they are voting on the form of the petition and that is why they wanted
to move forward with a decision on this iwo weeks ago. They are not basing fihis on any substance that is inside
of the petition and that is important to understand since the developer's key argument is fhat it was an
administrative decision. He said he wants to make it very clear that whether it is an administrative decision or
not is a substance of the petition. If they are making a decision that way they are going fhe wrong way and
obviously that Is what not what they f the petitionersj are expecting. The ordinance itself says it is legislation right
on it and they took a vote on it. It is ieg€slation but if they are voting on substance of the petition, not the form,
they are going beyond their duties. That is something that would be decided by judicial decision in a Court of
Law. Mr. Ebersole said he would like to point out a timeline and establish the credibility of this developer: when
they started with this and the Board of Elections to vote on the number of petitions, the developer attempted
to illegally influence the Board of Elections wifh an entire protest stating false information as their Counsel just
did, claiming there are wards in Powell. They even went as far to say that a third of the petitioners put a ward
on the petitions and he does not know how that Is possible because there are not wards in Powell and they did
not put them on any of them. He said that is very confusing. Mr. Ebersole said the deve€operagain filed another
protest before their meeting and at the last meeting the petitioners were blamed for delaying the meeting
based on the brief that they filed. They received the protest of the developers after 5 p.m. on Monday night,
had their brief to counter it in Gene Hollins' in-box at 9:30 a.m. with a hard copy here by tlE361ed.099461 sa€d



many of the members of Council pointed out that they did not see it until laier in the day but it is very unfair to
say that it was the petitioners who delayed the last meeting when they went above and beyond to put
something in front of Council to counter the last protest. Mr. Ebersole said it seems there was a further game
being played when another protest came out lost Friday. The petitioners chose not to file an official brief
because they thought they would be a chance here with their Counsel to make those objections. They did not
want to cause further delay. They do not feel that with the few minutes their Counsel has gotten that they got
that fair shake either. In regard to the administrative issue, he wants to point out that if indeed they do want io
vote against their duties as an administrative issue, the Charter Amendment is very different than the initiative
and referendum, That certainly has much broader scope and has nothing to do with any administrative duties.
He said he would appreciate that if they are going to go beyond their duties that they consider thai when they
consider the three, as they are not all the same. Mr. Ebersole said that when the members of Council do speak
he would appreclate it if they would explain their thinking no matter how they are going to vote. They would
like to hear if they have a problem with the form and what that is or if they are going to go beyond their duties
and vote based on subsfance. The petitioners have been through enough; they know their petition form is
good. They know that if Council is going to vote on substance, they have a great case. This came back from
the Board of Elections on the first, Council held a meeting and this is the second meeting so it has been 18 days.
It says in the Charter that (1) they are supposed to make the decision at the first meeting; and (2) that they are
supposed to decide "forthwith" which is immediately, instantly, right then. Eighteen days does not seem to be
following what is going on with the petitions and what technically should have been acted upon. Mr. Ebersole
asked that Council please consider these points as they are talking and he wants to hear their point of view.

Councilman Bennehoof said if anybody took his comment that he had just received the document as he
walked in that evening as blaming- anybody other than perhaps himself, he wants to set the record straight
that there was no blame laid. He said he apologizes if anybody thought he or anyone on Council was saying
that there was blame. That evening they did not have all seven members of Council present and this is a very
serious matter. They felt they should have all of the members present for the decision. He said everyone is
present tonight.

Mr. Ebersole said the Charter does say to act "forthwith" at the next meeting. It is unfortunate if one member
would not make it but there is still the obligation to move forward "immediately/instantly."

Dave Hartline. 150 Glen Abbey Court, said he wants to bring a couple of things to attention thaf he heard
mentioned. The main factor they have to deal with is they have never heard anyone on their side say anything
bad about development as a whole. They are very open-minded about certain kinds of development. Much
like when one purchases a product, they want to get what they paid for. Whether someone lives in Powell and
desires a family style environment, or if a single person in the Arena District wants a more upscale lifestyle, if
someone came in to change things up, they would have a right to be upset. They are simply asking to continue
the community as it was when they moved in whether one, ten or twenty years ago. Mr, Hartline said they have
heard arguments from a legal perspective and he knows a little bii about US History. When people feel like they
are not listened to they get upset. That is the reason they have a nation and are not part of the British Empire
anymore; they felt they did not have a say. The petitioners have "grassroots" appeal and do not hove the
highest priced law firm representing them. They are simply speaking their minds and want to do that and that
is what a petition is. Mr. Hartline said if they do not have ihe votes, they do not have the votes. It is up to the
people and that is Democracy 101: you don't have to be a political science geek or history geek to get it. If
the people feel they are not being heard and they hear legal protests, people get a little suspicious. Voters
seem to take it out on the only people they see fit and that is the people they elected. He asked that they use
some common sense, He said they have heard about Council's "charge to the voters" and that this is
"discriminatory" but discriminatory would be not letting the people have their say, whatever way that goes.
Mr. Hartline said they should let the law apply, let the people vote and have their say and ihat is the simplest
form of democracy. He sald they have spent a lot of time on this and they are not here for the money. He said
Council is not either and he knows the time they all spend and that is also the basic form of democracy: people
who volunteer, do things, and put up with all kinds of things. He asked them to realize their charge that the
voters gave them. listen to the voters and tet them decide because that is the most obvious choice.

Sharon Valvana, 225 Sauires Court, distribuied a petition timeline (Exhibit 2). In realizing that she has a three
minute time limit, a couple of folks in the back were asked to yield their three minutes to her and she expects
to go over in time. She thanked those audience members who spoke at the last meeting to represent ihe point
of,view that the decision before Council is preity straightforward. There is a lot of "stuff" in the developer's
notice of protesi and his lawyers said a lot more tonight. From her perspective as a non-lawyer, this is intended
to scare, overwhelm, or mislead. The Powell Charter is pretty clear: the petitions are pr sHand
sufficient and the Supreme Court says for them to "stay in the^ lane." Ms. Valvona said from(^^ r^erp^ective



she is really angry about the developer's false statements. As an example, they have heard about the timeline
the petitioners had to prepare and they found out on Monday at the Board of Elections thai there were no
wards associated with the signatures but there were no wards anywhere on the petitions. They. found out that
the claim of the developer was that instead the precincts are wrong. Instead of preparing as she might have,
she stayed up very late fo look at the developer's exemplar and the precincts. Of course they were fine, correct
and right. There was one out of 62 that was not. Ms. Valvona said since then she has looked at all of the other
signatures and out of over 1,200 signatures there are maybe 15. This is smoke and mirrors and the idea that
when people recorded their precinct they had to write "Powell" when they list their precinct is more of the
same. She knows how hard the circulators tried to be accurate and what a good job they fried to do; this
makes her rnad.

Ms. Valvona provided details about the timeline she distributed:
• On .{uly 91h they notified the City that they were planning to circulate the petition as they are required

to do. They wanted to have the correct format and they asked the City to please review their petition
for defects.

• Two days later they were told that they refused to review them. Council would want the citizens to be
treated fairly and the rights of all residents to be respected. The petitioners really did due diligence to
try to ask the question and they were told they would not be getting help from the City. She asked how
Council feels about that; is this what they would have expected the citizens to receive.

• Only July 111h they started to circulate petitions and in less than a week over 400 people signed the
petitions.

Ms. Valvona said she is outraged by the claims of the developer in ferms of the circulation process. The
developer started by claiming the petitions did not contain the text and title of the proposed rneasures. Now
recently he is claiming that the circulators did not have the exhibits with them. She said she feels like this is
watching a Jon Lovitz routine on Saturday Night Live. She said she is sorry if that sounds derisive but that Is how
it feels. She personally spoke with every circulator and made it clear how important it was that the exhibits be
a part of the petitions and that they had to have them attached, The City has notarized statements from every
circulator about their collection of signatures and on the front of the petition they passed it says "Any type of
election falsification is a felony." On one hand they have the diligent hard work of their neighbors and their
notorized documentation and on the other hand they have the developer accusing them of felony. This was
documented by nothing.

Mayor Hrivnak asked Ms, Valvona to please bring her discussion to a close.

Ms. Valvona asked where she was on time. Mayor Hrivnak said she is twice as long as they allow. (Members of
the audience spoke out to give their time.) Ms. Valvona said three people in the back agreed thai she can
use their time. Mayor Hrivnak said they will let her finish but they have set a time limit and they ask that she
please try to draw her comments. Ms. Valvona said they gave the petiiions to the City on August 17t" and from
that time until when they presented it to the Board of Elections and Council was the developer's prep time, as
shown by the red line. Thanks to the Board of Elections they received some notification but they received no
notification from the developer himself. On the timeline the blue dotted section arguably represents the
petitioners' prep time but their time to prepare was actually on the small section shown as a solid blue line, She
said she appreciates Mr. Bennehoof's comments but it was hard to hear that the reason that this important
decision was being delayed was because they had not received the documentation; they know how little
time they had to prepare. Related to that, it was mentioned that they heard nothing from the developer until
late Friday afternoon, allowing the petitioners very little time to respond. Ms. Valvona said there is a lot more
she cou€d say but they asked her to bring it to a close. Her experience with this is that she feels outraged by
this. She would want to feei that the Ciiy where she resides is on her side and tha# has not been the experience
so far. She said she would have expected to at least receive fair treatment. She is concerned about some of
the experiences the petitioners have had and she can tell them more about them. The issue here is more
imporiantly that what the Council has before them is the rights of 400+ citizens who have taken the time to
express their thoughts or feelings. Ultimately Council made.a decision and the Charter says when they make a
decision if enough of the citizens disagree.with them there is a process to kick the decision up to the next level
so it is decided by the voters. Ms. Valvona said they followed that process. The developer has generaied a
bunch of paper filled wifih misleading statements and the fact that they keep changing the form of their
arguments with each new filing should let Council know how false those arguments are. She said they tried to
do an end run around the Board of Elections process and frankly they treated Powell's citizens with contempt.
They have wasted huge amounts of money at the taxpayer expense and are likely to waste a whole lot more.
Ms. Volvona said enough is enough; they should move the petitions to the ballot.

J. E. Resp.000843



Leslie Lopes, 207 Woodedge Circle West, said after their vote went through 4 to 3 she thought maybe it was
just a small pool of thern who object to th€s and out in the communify they are hearing that people want this
kind of housing. She asked herself how they can know if this is what citizens want. The notion is out there that
they don't know and Council does not know until they put it to a vote. It was a close vote and there are a lot
of unknowns. It is important they got this clarified because Powell is not going anywhere, the residents are not
going anywhere and she hopes the Council is not going anywhere. They need to get a clear answer from the
citizens, As for the developer, she can empathize that a lot is on the line for him, She said it is for them and they
have smaller pools to deal with. Ms. Lopes said they are not saying not to develop in Powell, they are saying
maybe develop something different. She understands his Investment and that is a factor but there are lots of
other things Powell can use, just not this. She sald she hopes he reconsiders and the hostility she is hearing about
can die down and there are other solutions out there for his sake. Ms. Lopes said she wants to know what her
neighbors think and she hopes the members of Council wants to know that too.

Justin Flowers, 229 Briarbend Boulevard, said he is a ten year resident. He said he was not planning on speaking
but he would like to express what a lot of people have said but in a slightly difl:erent way. He said he does not
know a lot about politics and a lot of exhibits and folders have been mentioned. He said he is sure it is a lot
moi'e than Council cares to read. Mr. Flowers said as an American citizen in a representative government, he
knows that when someone wants to throw a lot of bureaucratic tape out, they are probably afraid of what the
citizens want, It is a lot easier to go through lawyers and talk to seven people than convince a whole
community. Mr. Flowers said the lawyer said the petition only referred to a couple of neighborhoods and all of
Powell needs to be aware and the only way for Powell to have their voice heard is through the vote.

Tom Ha onsack 127 Kell 's Court. said he has a prepared statement to read (Exhibit 3). He sa€d there are
170+ proposed units in the downtown right now and although they are talking about 64 tonighf, the total is
what they want Council to cons€der. It is not just about this one, it is just the one they have to deal with today.
He said they are not against Council but have heard the voices of the people and they want them to be
heard.

Sarah Ebersole, 215 Sguires Court, said they know that the form of the petitions is good. If Council votes against
them they are going to either be voting on incorrect information on the form or they are going beyond their
duty and they will be voting on substance. If this is voted down the petitioners will be forced to sue and this will
end up costing the City a lot of money. They will have to pay the City Law Director's fees and will end up paying
their attorney fees because they have a good case for it. Ms. Ebersole said she believes the cost is around $10k
to hold a Special Election. If this delay goes too long that is when it would end up going to a Special Election.
No one in this room wants to use their tax monies to do any of that and City Council needs to protect the
citizens' fundamental right to ballot access.

Jennifer Sweet, 235 O'Quinn Court, sa€d it is unfortunate they are here at this time. The members of Council are
their elected off€cials and she voted for some of them; they are here to represent them as a City and a
community and they are not. Every meeting she has been to there has been large opposition and it is growing
and growing as more time goes on and word is spread. They had 30 days to do the petitions but really only
had two weeks to collect 400 signatures. They got people to sign it because so many people are against this.
Ms. Sweet said the only people she has ever heard in favor of it are the developer and the four Council
members that voted for it. She said she does not understand why, when the residents are here every meeting
telling them they do not want this. She asked that they please think about that. She said they should lhink about
all of the concerns they have raised about the schools, traffic and not wanting this kind of building here. Ms.
Sweet said they will want something else and are not shutting out all builders; they just don't want this. She said
they do not want the 200 extra units on the small plot of land they are planning on. It is too much and the traffic
is already bad. The Council represents them and the people are telling them they don't want this. Ms. Sweet
asked that they please represent them and support what they want.

Denise Wible, 226 Beech Trail Court, said she was one of the circulators of the petitions, not because she buys
into every word of the petitions but she does buy into the idea that people should have the right to speak out.
She said most of the people who live in the Powell community don't knowwhat is going on in this room because
they are all busy running their kids, trying to keep their businesses afloat, and trying to take care of their children,
their parents and their lives. The members of Council give a lot of time here and there is absolutely no reason
why their elected of€€c€als should be shutting them down when people have spoken and said they don't like
this. They have come to meetings and said they don't want this. They have told them in letters and she has
seen communications that have come through her neighborhood and honestly.she feels ignored. She said she
got roughly 100 s€gnatures on each of the three petitions and in the process of doing that €n^cLurRC^^y&^^4on1y
had two people out of 102 tell her they did not want to sign her petition. Ms. Wible said that is two percent and



if that two percent of the people were standing here saying do what they want and not what the people want,
and they represented more than two percent she would be shocked. She believes the people of the City of
Powell would fell them what they think if they had the opportunity. She has not had a chance to talk to every
single one of them but it is a rare occasion when she actually finds someone who says they would love to see
apartments there, it would add to the downtown traffic situation and moke this a lovely community. Ms. Wible
said maybe twenty years ago that development would have been perfect but it is not perfect now and they
have all communicated their concerns about the railroad crossing. With this it will be a problem with people
turning into this site after work to get home or to go to any stores that end up there. Ms. Wible said a lot of
problems are going to come out of this and the fact that they are concerned about one property owner's right
and one developer's effort and investment in this proposal shows they are forgetting that there are thousands
of people that live in the Cily and have invested in their homes, volunteered in the communily and schools
and have invested in the other things that make their city the beautiful place Council keeps raving about. Ms.
Wible sraid this will not be a beautifui, wonderful place if they turn their eyes away from all of the negatives that
will come from something stupid in the wrong place. She said they are giving the City Council the opportunity
to let the voters tefl them what they think because they are not all given the opportunity to get up here and
talk and they are not all free to come here night after night to sit and listen to the same communication which
is "Please listen to us." She said they are concerned, not because they don't want to see development but
because they want to see smart development. They want to see Council give all of the property owners the
chance to vote. Ms. Wible said she does not see why they would say "no" to that. It doesn't seem logical to
her.

t.annie Gilliam 111. 300 kidge Side Drive, said he does not want apartments built in Powell. He said he is a hypocrite
for saying that because he owns rental property. He has lived in Section 8 housing and rental property can be
tough. It takes one drug dealer or one "gang banger" to flip that place upside down. He loves Powell and
wants to stay in Ohio; he is originally from Tennessee. Mr. Gilliam said he has a fear that Powell could turn into
Ferguson, Missouri. He asked that they please think abouf that.

Emilie Duncan, 301 Weatherburn Court, said she is a new face that they have not seen before. They just moved
here in October. They moved from Worthington, in an area that has a lot of apartments and they specifically
moved to Powell because they wanted to get away from the influence it was having on their neighborhood.
She said in talking with the new owners of their old house, they have had problems with those apartments,
much more than they had when they lived there less than a year ago. Ms. Duncan said it is wonderful that the
developer wants to develop apartments and that is fine and they are going to be nice apartments. Ms. Duncan
said that may be for now but she can tell them that the apartments they moved away from in Worthington
were nice at one time too. They are not nice now, The developers have a habit of coming in, developing great
places, and then they walk away from them or sell them. She said then they go downhill, Ms. Duncan said
Worthington is a grea# area but where she came from it is not. She said she strongiy opposes the apartments in
this area simply because they have too much traffic. She has two little girls and over 18k students are already
in the OlentangySchools. She said they are saying it will be cars or kids but they can't have both; she disagrees
because they are going to have both. Ms. Duncan asked City Council that if they truly believe in their hearts
these apartments are in the best interest and they are representing the people of Powell,let the people vote
on it. She said fhaf is all they are asking; give the citizens a voice they have not gotten so far.

Hearing no further public comment, Mayor hirivnak closed the public comment session.

TABLED FROM AUGUST 5, 2014: RESOLUTION 2014-I6: A RESOLUTION DETERMINING SUFFICiENCY AND VALIDITY
OF A REFERENDUM PETITION TO SUBJECT ORDINANCE 2014-10 TO REFERENDUM.
Steve Lutz, City Manager, deferred this matter to the Law Director. Mr. Hollins said this first resolution relates to
the referendum petition. He thanked the citizens who participated this evening. This is an open democracy. He
said they will be hearing a great deal about this evening: the legislative authority of the City really begins with
the citizens and the citizens can choose sometimes to take that legislative authority back. That is why they have
referendum and initiative type of petition procedures. The Courts have set forth for Council the right forms,
procedures and those types of things and the Courts have determined that some types of fhings are not
referendabfe. Mr. Hollins said that may be more for the Couris to decide than this Council but the Council
operates within a set of rules that were set forth for them by the Courts when it comes to ceding thot legislative
authority back to the people. The precise issue before Council tonight on the referenda petition is the
sufficiency and validity of the petition first and foremost; the Council wii[ vote on that by resolution. At that point
the City Charter says there could be a second vote. With respect to a referendum petition the opportunity is
presented by the Charter for Council to just repea4 the ordinance which is the re4ief sought by the referendum.
Council may or not take that opportunity if it finds the petitlons to be valid and sufficient. if it does anything
other than repeal it, it is going forward to the Board of Elections, Mr. Hollins said that is what A^^^^W5and



signers of the petitions are seeking that through their process this evening. The Board of Elections has taken a
vote on the number of signatures and they sald the City may have Charter provisions that also impact the
number of signatures and they would not apply their normal rules on some of those issues because they do not
know if that is how the City would interpret their Charter. They didn't invalidate part petifions when the circulator
said the number of signers was less than the actual number of signers; they turned that issue over to the City.

Mr. Hollins said it is important to know that Staff has reviewed these signatures and petitions and have used the
guidance promulgated by the Ohio Secretary of State's Directive 2010-01 which is how they have sent
instructions down to the County Board of Elections about State referendum petitions. He said they reviewed
the signatures using both that directive and any further requirements set forth in the City Charter that were not
set forth in that directive, specifically the precinct/ward issue. They did invalidate on one basis and the Board
of Elections did not. There were several petitions where the number of signatures that were certified by the
circulator was crossed out and another number was put in; it was in different ink and Staff did not feel
comfortable that the circulator had been given an opportunity to attest to that number of signatures before
the notary. The notary signature was in the same blue ink as the circulator's signature so that was one basis, Mr.
Hollins said this was put on record so the Board of Elections knows what process the City used under its Charter.
With respect to the reterendum petition, StaFf has determined there were 321 valid signatures and the number
required is 238. Beyond jusi the validity of the signatures he appreciates the extreme high quality of the Legal
Counsel on both sides of this; the briefs submitted have kept him on his toes. Staff thinks the weight of aufihority
on petitions related to ordinances is pretty clear and sets forth that this Council has limited discretionary
authority and is not the appropriate forum for anything other than what would appears on the face of the
petitions. Further, the Courts, when applying that type of standard, has said the legislative/administrative
termination is not apparent on its face and that will take some further factual development and perhaps even
fact-finding by a quasi-judicial body. Mr. Hollins said case law indicates this is not the appropriate forum for that
determination of the legislative/administrative distinction. Counsel for both parties are very well versed in the
future proceedings where those arguments can be made to that forum and they can get a determination and

vindicate their rights.

Councilman Cline said he echoes whot Mr. Hollins said about the briefings received from both the petitioners'
and applicant's lawyers. He said he knows many of them were frustrated two weeks ago when he soid he
would like some time to digest the filing but found it was very well wriiten and very helpful. He said if has now,
in some respects, been confirmed by the Law Director as to his opinion about the role of City Council tonight.
He said they may have been dismayed at a two-week delay but that delay was not a waste; it was helpful in
the information it provided. In light of role that has been described for Council and the findings by Staff that
there were more than 238 valid signatures and the limited nature of review that Council has regarding the
validity of the petitions, he is prepared to vote in favor of Resolution 2014-16 to pass this on to the voters at the

general election.

Councilman Crites agreed that after reading the briefs of both the petitioners and the applicant, and more
importantly listening to the comments from the citizens over the last couple of months, Council is charged to
look at the face of the document and determine the validity and sufficiency of the petition. He has done that
and based on that review the petitions are valid and sufficient and he intends to vote in support of the
resolution fo pass this along to the ballot.

Councilman Lorenx said he agrees with Councilmen Cline and Crites. Regardless of how they feel about the
proposed development that is not the decision at hand; what is at hand is the validity of the signatures. This
has been a far different process than Council is used to. He said he goes, to public hearings for a living and
represents clients and he understands how tough it is to sit there and how difficult it is tb arrange for babysitters,
etc. He said he is appreciative of them coming and parficipating, whether they agree with what Council has
to say or not. Councilman Lorenz said this type of participation invigorates the community and this is how the
process should be. He asked that they be patient and they hope that no one here is talking "down" because
they hear the residents and understand. He said he intends to vote in favor of Resolution 2014-16.

Councilman Bennehoof said he has been on Council 2'/^ years and this is the single most time investment he
has spent on an issue. He said he appreciates everyone's patience with that deliberation and their delay to
get to this point. He also will vote to pass this on to the ballot. Councilman Bennehoof said this is a complex
matter and he won't go into a lesson on the rights of voters, citizens, landowners or developers. A lot of
education needs to go on in those areas but this has been a good lesson in civics.

Councilman Bertone said he agrees that there were well thought out, articulated points iew^the
Counsel for the petitioners as well as the landowner. He said he also has spent a lot of tirrie rying o get an



understanding of the materials and this is a complicated matter. He applauds everyone for staying engaged
and seeing this through. He sa[d he is going to vote in favor of this resolution.

Councilman Counts said if this couniry was a pure democracy it would be easy; they would not be here
because the residents would be making every one of the decisions. He said this is not a pure democracy and
they have [earned through ihe American government that they have rules and laws that guide them in how
they do things. More importantly they have a Constitufiion that says in many instances that sometimes those
individual rights, whatever they may be, trump what the people may want. He said they have learned in this
whole process that sometimes it is good to listen to what the law and Constitution says because if he was to
vofe what his heart says, he might vote one way. Through all of the briefings and discussion he has learned and
buys into the fact that they have certain rules by which this Council needs to make a decision. Councilman
Counts said he is glad they have fhose rules and he wants to see them apply. He said based on what is before
them, he must vote in favor of this resolution.

Mayor Hrivnak thanked those who came forward to speak this evening. He said he has read all of the briefs
and he appreciates that his fellow. Councilmembers thought enough to weigh all of that information. The
petitioner this evening described how he seemed to be rushed and had very liftle time to prepare but yet the
work prepared was read and undersfood by Council. Mayor Hrivnak said that is what the petitioner wanted.
He said the members of Council also understand the feelings of the people present. Mr. Hollins has described
well the task before Council with regard to Resolution 2014-16 and that is to determine if the petitions are
sufficienf and valid. Mayor Hrivnak said he finds they are and it is time to pass it on to the people through the
election process and see where the majority is pointing for Council to go, He will vote for this reso[ulion.

MOTION: Councilman Cline moved to adopt Resolution 20)4-16. Councilman Counts seconded the motion.

Councilmon Bennehoof requested a roll call vote on this resolufiori.
VOTE: Y 7 N 0

Mr. Hollins said this wi[4 be forwarded to the Board of Elections tomorrow morning.

TABLED FROM AUGUST 5, 2014: RESOLUTION 2014-17: A RESOI.UT[ON DETERMINING SUFFICIENCY AND VALIDITY
OF AN INITIATIVE PETITION TO PROPOSE AN ORDINANCE TO REPEAL ORDINANCE 2014-10.
Mr. Hollins scrid Staff used the some criteria fhey used with respect to other petifion and determined there were
322 valid signatures on the initiafive petition fo repeal Ordinance 2014-10. The number of valid signatures
required is 238. The appropriafe motion to determine sufficiency and validity would be a motion to adopt the
resolution. If adopted, fhe resolution wi[l be forwarded to Board of Elections to be placed on the ballot.

Councilmqn Crites said asked if they have discretion limited to the face of the petition. Mr. Hollins said that is
correct; they are limited from looking at anything beyond that, including the legislative versus administrative

issue.

Councilman Bennehoof asked about the form of the ballot language and how that is derived. He finds
contusion befween these two initiatives and he is afraid the general public will possibly find them confusing,
especially if the wording is noi succinct and clear. Mr. Hollins said they received the indication from the Board
of Elections that they will have some limited input on the actual ballot language, which is typical when they
send any type of issue forward for the ballot. To some degree it will be governed by what the petitions say as
they were drafted and submiited to the City. Staff will try to take his concern into account and try to make
them as clear as possible so the voters will understand exactly what they are votRng on. Mr. Hollins said ultimately
the Board of Elections is the director of that language.

Councilman Crites said for the same reasons that he set forth in the record with respect to Resolution 2014-16,
he finds this resolution to be sufficient and valid and he intends to vote to send it to the Board of Elections.

Councilman Cline said he shares Councilman Bennehoof's concern that the voters might be confused by
parallel proposals but that is not a decision Council gets to make. That is a decision the voters get to make
assuming this resolution is adopted. He said under the guidance they have been given about their task tonight,
Resolution 2014-17 should be passed on to the voters.

Mayor Hrivnak stated for the record that the Clerk has passed out a revised copy of this resolution that corrects
a typographica[ error.

J. E. Resp.000847



Councilman Counts said his decision is the same on this resolution.

MOTION: Councilman Counts moved to adopt Resolution 2014-17. Councilman Crites seconded the motion.

Mayor Hrivnak asked for a roll call vote on the motion.
VOTE: Y 7 N 0

Mr. HolGns said this will be delivered to the Board of Election tomorrow morning,

SECOND READING: ORDINANCE 2014-41: AN ORDINANCE TO SUBMIT A PROPOSED CHARTER AMENDMENT,
ENTITLED "AN AMENDMENT TO THE C11TY CHARTER OF POWELi., OHIO TO SUBSTITUTE THE COMPREHENSIVE PLAN OF
THE VILLAGE OF POWELL OF DECEMBER 1995 WITH A NEW COMPREHENSIVE PLAN FOR ZONING AND
DEVELOPMENT IN THE CITY OF POWELL, OHIO" TO THE ELECTORS OF THE CITY Of POWELL.
Mr, Hollins said with respect to this ordinance for a Charter Amendment, going back to the same guidance
from the Secretary of State office and any further requirements set forfh in the Powell Charter, Staff reviewed
the signatures on these petitions and their form as well. They determined that the petitions contain 254 valid
signaiures and the number required to send it to the ballot is 238. Even though this is a Charter Amendment
petition and therefore involves a section of the Ohio Constitution, not jusf the Charter, Council's role is still
limited. Mr. Hollins said they are vested with some level of discretion with respect to this and again it comes
back to things that are evident on the face of the petition. He said this is a very detailed Charter Amendment
and Staff looked at all aspects of the proposed amendment to see if there was anything on its face was
unlawful or unconstiiutional. Most aspects of the initiative Charter Amendment were things they have seen
before on other amendments and ihose do pass Constitutional muster. Mr. Hollins said there is one aspect of
this petition that he would like to explain to Council. If he goes back to a statement made earlier, the original
legislative aulhority in a City and in the Federal system is vested originally with the people through fhe form of
government and elections are vested in City Council. In a referendum the entire voting public takes that
legislative authority back and chooses to exercise that authority through the ballot box.

Mr. Hollins said that is a core principal of our democracy and there is nothing wrong with that but the US
Supreme Court has made it clear that if it is not a taking back of legislative auihority to the whole of the people
but an attempted delegation of that legislative aufihority from Council down to a very small private component
of the community, whether private or individuals, it would not be the same as a referendum. They have
reviewed the petition in detail and the legal arguments and the legal advice they would give to Council is that
delegating the legislative aufhorify to draft a Comprehensive Plan to five individuals in the community would
not withstand a due process challenge and is therefore not lawful. Mr. Hollins said this was determined while
only looking at the face of the petition, staying wiihin the same bounds given to them by the Courts. He said if
anyone in attendance is interested, ihe specific case they are looking at is the City of Eastlake US Supreme
Court case dealing with a Charter Amendment that takes a zoning power and gives if fo a small group of
individuals. He said it was decided in 1976 but it is sfrikingly similar to this peiition. There is a Court procedure to
challenge any interpretation at this level so if the petifioners do not agree with the Law Director's office's
opinion there is a Court procedure to sort that oui.

Mayor Hrivnak said the former two petitions carrie in the form of resolutions. He asked why fhis one came to
Council drafted as an ordinance. Mr. Hollins said they are required by the Ohio Constitution that when they
receive a Charter Amendment petition, to put it in ihe form of an ordinance to vote to find if sufficient and
valid and pass it on to the ballot.

Councilman Counts asked if it is correct that any unconstitutional provision within this proposed ordinance
would be grounds for Council to look at. Mr. Hollins said they believe the Supreme Court indicated that is part
of what Council is charged with this evening in their role of reviewing a Charter Amendment petition.

Councilman Bennehoof asked If Council is "staying in their lane." Mr. Hollins said that is correci. Councilman
Bennehoof said at the last Council Goal Setting session they agreed to have a Comprehensive Plan review
and it is well on its way. The review is being led by Councilman Crites with a large representation of the
community. Councilman Behnehoof said last year Council recognized that it needs to be updated and they
are doing the appropriate thing as fhey did with the Charter Amendments in the prior year.

Councilman Cline said he views this ordinance differently than he viewed the two resolutions for the reasons
stated by the Low Director. It is apparent to him that on the face of this ordinance that it is an attempt to
delegate the zoning authority of the City of Powell to 5 residents who apparently vy^ I^IeS e,s^nt 5
homeowner's c^ssociations out of 29 homeowner's associations and the areas where residents`live ^ai are not
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part of a homeowner's association in the City of Powel(. Councilman Cline said he may move to have a vote
on this ordinance so they can make a decision and the residents are entitled to that vote, but he does not plan
to support the passage of Ordinance 201 4-41.

Councilman Crites asked if he is understanding correctly that the l.aw Director is saying that in his legal opinion,
upon review of the tace of the Charter provision, he finds it to constitute an unlawful delegation of legislative
authority to a private group of 5 people and because he has been able to ascertain that from the face of the
documont, tnat can be a basis for rejection of this ordinance. Mr. Hollins said that is correct and the only thing
he would add is that is based on existing US Supreme Court cases. Councilman Crites asked if Council wilf
"remain in their [ane" even though the standards are a litf[e different for review of a Charter Amendment than
that of inifiative or referendum of an ordinance. Mr, Hollins said that is correct. Councilman Crites said based
on that information he is inclined to oppose sending this ordinance to the ballot.

Councilman Counts said he wants to be on record that this is absolutely bad law. lt puts in the hands of a
certain segment of the community the plan for this community over at least the next ten years. It cuts out #hree-
quarters of their community and to him that is absolutely the wrong thing to be doing, especially by a group of
people who talk about inclusion and being involved. The City has a process to update the Comprehensive
Plan and that process started at the City Council Goai Setting Session in February. Councilman Counts sold
they have started the process, and they have a broad group of people involved. He suggested to Council that
after this vote, depending on how the vote goes, they should formally express what has been done already in
the process. Councilman Counts said bad law is not what they are talking about here because that is not within
the scope of their decision-making. This is unconstitutional, not only for the reasons expressed by the Law
Director; it is also spot zoning which is unconstitutional and that is not something they can allow to happen. He
stated he is not in favor of this ordinance.

Councilman Lorenz said he is a representative of all of the residents but he will not be supporting this ordinance
tonight based on the face of the ordinance. He said it is not representative of their community and it sets apart
a segment of the community. He lives in Golf Village and he represents the people in Falcon Ridgo the same
as he wouid his neighbors in Golf Village. Councilman Lorenz said the update of the plan Is already in process.
He said he gets why this has come forward to draw attention and get more people involved but he cannoi
support that it does not allow him to represent the community as a whole and that is how Council is put into
place. Councilman Lorenz said he wi[I not be voting in favor of this ordinance.

Councilman Bertone said he agrees with the comments already expressed by many of the rlmembers of Council
this evening. He said this ordinance allows for a small representation by a small group of the community and is
not a broad-based approach. He sald there is an effort to amend the Comprehensive Plan by a group that
has been working together since earlier in the year. That group is making significant progress and due to the
content on the face of this he cannot support it.

Councilman Bennehoof said he is sure Councilman Crites would welcome additional attendants at the
Comprehensive Plan meetings and they are public meetings. Councilman Crites said he would and the next
meeting is Tuesday, August 26th at 6:30 in the Council Chambers.

Mayor Hrivnak said he agrees that they should not delegate their authority to a small group of individuals. in
doing that it would be unlawful and unconstitutional, therefore he cannot support passage of this ordinance
and that is how he will be voting this evening.

Councilman Cline said it is his understanding of the rules of Parliamentary Procedure that all motions are to be
in the offirmative. With that understanding and having already expressed his dissatisfaction with the ordinance,
he posed the following motion:

MOTION: Councilman Cline moved to adopt Ordinance 2014-41. Councilman Counts seconded the motion.
VOTE: Y 0 N 7

TABLED FROM AUGUST 5, 2014; SECOND READING: ORDINANCE 2014-35: AN ORDINANCE TO VACATE A PORTION
OF A STORM SEWER DRAINAGE EASEMI:NT,I.OCATED ON REAL PROPERTY OF RECORD IN PLAT BOOK 2, PAGE 648,
IN THE RECORDER'S OFFICE, DELAWARE COUNTY, BEING LOT 2571 MURPHY'S PARK SECTION 3, AND DECIARING

AN EMERGENCY.
Steve Lutz, City Manager, said this item was brought to their attention due to the potential sale of property and
apparently ihat sale is no longer being pursued. He said the appropriate motion from Council would be a
motion to withdraw this ordinance from the agenda. J. E. Resp.oo0849
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Mayor Hrivnak opened this item to public comment. Hearing none, he closed the public comrrient session.

Councilman Bennehoof said he assumes that if someone were to revisit that sale, this item would come back
to Council. Mr. Lutz said that is correct. Mr. Hollins said Staff was informed by the County Engineer thaf he wants
Council to attach a"meets and bounds" iegal description and a surveyor has to accomplish that. He said if
there is anofher sale pending the owner knows now to get that description ahead of fime and then request
that the storm sewer drainage easement be vacated.

MOTION: Councilman C1ine moved to withdraw 2014-35 from the agenda. Councilman Counts seconded the
motion.
VOTE: Y 7 N 0

Ordinance 2014-35 was withdrawn from the agenda.

FIRST READING: ORDINANCE 2014-44: AN ORDINANCE MODIFYING APPROPRIATIONS FOR THE CALENDAR YEAR
2014.
Mr. Lutz said ihey have a $200k proposed expenditure for the updating of the Comprehensive Plan and this
ordinance would appropriate a portion of that totaf in the amount of $164,300.00 from the unappropriated
fund balance. There is a group that rneets on the fourth Tuesday of each month in public session to work on
the update. As part of that Comprehensive Plan they will be utilizing various experts and consultants, a land
use planner, a traffic engineer and an individual to help with financial analysis. Mr. Lutz said this ordinance,
along with the next ordinance will appropriate the total funds necessary to contract with those consultants as
they update the Comprehensive Plan.

Councilman Crites said they did a series of interviews and discussions and this is as close to an accurate number
as they can determine at this point in time. The Comprehensive Plan Executive Committee endorses this
expenditure and recommends that Council pass this funding. Councilman Cline said the Finance Commifitee
looked at this ordinance and the one that follows and they reflect the recommendations of the Finance
Director with the approval of the Finance Committee on how to allocate the funds to get to the total amount.
Councilman Cline said the Committee recommends approval of both of the ordinances.

Councilman Bennehoof asked if there is a sense of urgency to suspend the rules on this ordinance. Councilman
Crites said time is of the essence. Initially they esiimated an 18 month time frame and they are trying to stay on
track and stick with their timeline. He asked that they waive the second reading.

Mayor Hrivnak opened this item to public comment. Hearing none, he closed the public comment session.

MOTION: Councilman Bennehoof moved to suspend the ruies in regard to Ordinance 2014-44. Councilman
Crites seconded the motion.
VOTE; Y 7 N 0

MOTION: Councilman Lorenz moved to adopt Ordinance 2014-44. Councilman Bennehoof seconded the
motion.
VOTE: Y 7 N 0

FIRST READING: ORDINANCE 2014-45: AN ORDINANCE MODIFYING APPROPRIATIONS FOR THE CALENDAR YEAR
2014.
Mr. Lutz said this was reviewed with the last ordinance and as Councilman Cline commented, the Finance
Committee reviewed this matter and recommended splitting up the $200k with the remainder of $35,700.00
coming from the City Council Contingency account.

Mayor Hrivnak opened this item to public comment. Hearing none, he closed the public comment session.

MOTION: Councilman Bennehoof moved to suspend the rules in regard to Ordinance 2014-45. Councilman
Crites seconded the motion.
VOTE: Y 7 N 0

MOTION: Councilman Bennehoof moved to adopt Ordinance 2014-45. Councilman Crites seconded the
motion.
VOTE: Y 7 N 0 J. E. Resp.000850
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FIRST READING: ORDINANCE 2014-46: AN ORDINANCE APPROVING A FINAL DEVELOPMENT PLAN FOR GANZHORN
REAL ESTATE OF POWELL, LLC FOR A 64 SUITE ALZHEIMER'S/DEMENTIA CARE FACILITY ON PROPERTY BEING
ANNEXED INTO THE CITY OF POWELL, BEING ON 5.147 ACRES ON THE WEST SIDE OF SAWMILL PARKWAY AT
PRESIDENTIAL PARKWAY, AND TO CHANGE THE ZONING MAP TO REFLECT THIS PROPERTY TO BE PC, PLANNED
COMMERCIAL DISTRICT.
Mr. Lutz said Staff recommends that Council take this ordinance to a second reading. The advertised public
hearing for this ordinance is scheduled for September 2nd. This proposed memory care unit is on property which
is proposed to be annexed into the City.

David Betz, Development Director, reviewed the proposal within the ordinance (Exhibit B). He said the property
is on the west side of Sawmill Parkway across from Pres€dent€al Parkway. This property was once approved for
an office condo development that is similar to the one to the one north of this. The property ownership has
changed over time due to financial issues with the previous developers and now they have a proposal from
Ganzhorn Real Estate to build a memory care facility. The property is currently zoned Planned Commercial
Dist(ct in Liberty Township and as it comes into Powell it will remain in a Planned Commercial districf withln
Powell. Mr. Betz said the site plan shows a building that has four home suites with parking along the front and
back with access off of a common access driveway for the adjacent office condominiums. The applicant is
working with that condominium association for access and stormwater going €nto a stormwater system already
sized for this property. The e{evation drawings show a one-story structure in brick and sione with copper trim
above windows. The building has 64 units within it. Mr. Betz said the building is very well designed and in keeping
with the residential single-family and two-family condos to the west of the s€te. He said the Planning & Zoning
Commission reviewed this and found that this is a very important use to have in a community to help with aging
in place as well as those in the community who have loved ones who need this type of facility that provides
eldercare, and care for people with Alzheimer's and other cognitive problems.

Tom Hart, attorney for the ar)p4icant, introduced himself and Mr. Akbar and said they wifl save their full
presentation until the public hearing at the second reading. He said they are ava€fable tonight to answer
questions.

Barmi Akbar CFO Ganzhorn, reviewed the presentation provided to the Planning & Zoning Commission (Exhibit
C). This is classified as assisted living and they are dedicating this product to memory care; they specialize in
m€d-to late-stage Alzheimer`s and othertorms of dementia. The national statist€cs about the disease show that
the demand for Alzheimer's care is noi being met and more people are being aff€icted than they have areas
to care for thom properly. Their main offices are in Liberty Township and their owner and CEO, Eleanor Alvarez,
is a central Ohio resident and has been in the health care industry for forty years. Mr. Akbor said this brings
state-of-the-art health care to this area that includes best practices along with their own experience as
operators. He said he has been in the industry 15 years and they are bringing some of the best components of
memory care together for the Ganzhorn Suites. They are working with physicians and care-givers in the
community to put together the "best of class" product. Mr. Akbar said their product is differentiated because
of its private suites in a household model. Each of the four areas of the facility is a household that has its own
living room and kitchen. Each individual resident wi4l have their own suite wifh a fu1€ bath and amenities. They
will use state of the art technology to provide the best care and security, which is veryirrEportant. High staffing
levels will allow them to be able to care for people through the end of their lives because as people progress
through the disease, their need for care increases. Mr. Akbar said one of the values for Powell and the northern
Columbus area is that it means they do not go somewhere else once they are afflicted with this disease.

Councilman Cline asked how many full time equivalent employees they anticipafie would be working at this
facility and their salary range. Mr. Akbar sa€d they typically have three shifts wifh 16 employees on the first and
second shifts and eight employees on the third shift. There are abouf ten administrative individuals who typically
work an 8-5 shift. Theyw€II employee approximately 50-60 individuals and ihe averagewage is around $16/hour.
That average is based on the wages of the individuals in the administrative area, the nursing staff and a large
number of their caregivers are State-certified nursing aides.

Mr. Akbar sa€d this is a private pay only facility and they will not be taking government subsidized dollars. Their
facil€ty and care are focused on the households. The courtyards are a major amenity because they are an
outdoor space and in Ohio it is important to maximize the outdoor space. It is about mobility and freedom and
the courtyards with wonderful tranquility gardens are a signaiure item. They met with the Wedgewood residents
that align this property and surrounding business owners to hear their concerns. Having worked with many
municipalities around the country, he wants City Council to know that the Architectural Advisor and the
Planning & Zoning Commission are very detail-oriented and their comments were incorporated into the Final
Development Plan. Mr. Akbar said they felt like they had a very good product but now tha0c&-&ff-R8?W'btes
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the community's input as well. Market sludies show there are not a lot of available beds in Columbus that
provide memory care to assisted living residents; they feel they will be a successful part of the community and
the market is very supporfiive. He provided further background information about Ms. Alvarez and her
company, LeaderStat, a national health care company that specializes in interim management for senior care
services across the country. He said Ganzhorn is a business but they are also very dependent upon the
community because they are providing care for people's loved ones. They are developers and operators.

Mayor Hrivnak thanked Mr. Akbar for his presentation and for iaking such a pro-acfiive approach with the
neighbors.

Councilman Cline said on page 15 of the materials there is a summary of the four divergences requested:
• Two percent building area divergence
• Zero setback on the side (a five foot difference)
• Zero setback for parking
• Fight foot high fence to be allowed for privacy and security purposes as opposed to a standard six foot

fence

Mr. Betz said those are the only variances. Councilman Cline said he is asking because he doubts he will be
present in September; he is impressed with this presentation and the divergences/variances are minor and they
enhance the overall proposal, Councilman Cline said if he were able to be here he would be inclined to vote
for this.

Mayor Hrivnak opened this item to public comment. Hearing none, he closed the-public comment session.

Councilman Bennehoof asked if this proposal is for 64 units with each housing one perso.n. Mr. Akbar said there
are 64 suites and four households. Their license will say that one unit can hold two individuals. Councilman
Bennehoof asked if a wife would be able to accompany her husband who would be a resident, Mr. Akbar said
unfortunately the reality is that they typically do not use dual occupancy because if a wife is not afflicted with
the disease in the mid- to late stage as her husband is, fhey would not need the specialized care Ganzhorn
provides. When one has to make the difficult choice to put their spouse in a setting like this if is a point where it
has become difficult and caused some complexities in the relationship. They do have dual occupancy for
sisters and brothers who have the disease or in those situations where both the husband and wife have it or
one is admitted and the spouse eventually needs the services. Some assisted living communities have the
opportunity where spouses of different ailments/acuity can live together but this is not one of fhose settings.

There were no further questions or comments from Council. Ordinance 2014-46 was taken fo a second
reading.

FIRST READING: ORDINANCE 2014-47: AN ORDINANCE ACCEPTING THE ANNEXATION OF A 5.147-ACRE TRACT,
MORE OR LESS, TO THE CITY OF POWELL.
Mr. Lutz said this is a companion legislation to the proposed Ganzhorn development in the prior ordinance. This
ordinance accepts the property into the City of Powell; a few months ago Council passed the Resolution of
Services stating that if they annexed the property, the City would provide services.

Mayor Hrivnak opened this item to public comment. Hearing none, he closed the public comment session.

Councilman Bennehoof said he supports this development and thinks it is a good use of the space and a
needed service In the community. He wants to make sure they are sensitive to the density question. He said he
has no problem but would like Staff to prepare information on density for the next meeting.

Ordinance 2014-47 was taken to a second reading.

FIRST READING: ORDINANCE 2014-48: AN ORDINANCE MODIFYING APPROPRIATIONS FOR THE CALENDAR YEAR
2014.
Mr. Lutz said this appropriation of $5,000 would be utilized for the City to develop the community garden in
Arbor Ridge Park. They have received donations from Ohio Mulch for dirt and $5,000.00 from the Powell Kiwanis
Club from a grant they received to help the City fund this project. Staff will need this appropriation fio
supplement those donations and funding and they recommend it is taken from the Parks and Rec
Development Fund. The plan is to have the community garden consfructed this fali so fhey are ready for the
spring pianting season next year.

• J. E Resp.000852
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Mayor Hrivnak opened this item to public comment. Hearing none, he closed the public comment session.

MOTfON: Councilman Cline moved to suspend the rules in regard to Ordinance 2014-48. Councilman Counts
seconded the motion.
VOTE: Y 6 N 0 Abstain; Bennehoof

MOTION: Councilman Cline moved to adopt Ordinance 2014-48. Councilman Counts seconded the motion.
VOTE: Y 7 N 0

COMMITTEE REPORTS
Deveiopment Cornmitiee: Councilman Lorenz said at their next meeting they will discuss parking agreements
and a potential moratorium on mu€ti-family development. He sees that discussion take place in phases to
determine if a rnorqtorium is appropriate for Council to enact and if so, what would be the timing and stage
when it could be enacted. Next Meeting: Tuesday, September 2na 6:30 p.m.
Finance Committee: Councilman Cline said they met and the fruits of their labor were seen in several
ordinances presented this evening. Next Meeting: Tuesday, September 90, 7:00 p.m. .
Operations Committee. No report. Next Meeting: 7'h ursday, August 28't, 7:00 p.m.
ONE Community: Councilman Bennehoof said he will meet with John Bernans before the next meeting. Next
Meeting: Monday, September 811, 7:00 p.m.
Pianning & Zoning Commission: Mr. 8efz said they will meet next week if the pending plan is submitted
tomorrow. Next Meeting: Wednesday, August 27#h, 7:00 p.m.
Comprehensive Plan Committee: Councilman Crites said they will meet the fourth Tuesday of each month.
Councilman Counts said it is appropriate that Councif do something by ordinance to recognize what the
Committee is doing. He asked Staff to work on this for the next Council meeting. Next Meeting: Tuesday, August
26th, 6:30 p.m.
Powell Community Improvement Corporation: Mayor Hrivnak said the group met this evening and have a draft
retention and cooperation agreement with a corporation in town. It wifl be discussed further and signed at the
next meeting. Councilman Cline asked about the status of the tenant in the 44 Center. Mayor Hrivnak said it is
a real estate company that is still looking for property but is content to stay there for the mornent. At the next
meeting they will restructure their agreements for ihe 44 and try to move temporari9y away from the Incubator
and have more of a commercial rent established. He said they will renegotiate their agreement with the HDPI
regarding their role as manager. Councilman Bennehoof said he has become familiar with a local businessman
who is using TechColumbus but they are in this area and the PCIC may want to encourage local business
people to relocate to Powell. Mr. i3etz said he will speak with them. Next Meeting: September 18i+^ 6:00 p.m.

CITY MANAGER'S REPORT
Mr. f_utzsaid there was none.

OTHER COUNCIL MATTERS
Councilman Crites thanked Council for allowing him to serve as their representative to the Oientangy
Heroin/Opiate Task Force. He said their next meeting will be September 15th,

ADJOURNMENT
MOTlON: Councilman Bennehoof rnoved at 9:56 p.m. to adjourn the meeting. Councilman Cline seconded
the motion.
VOTE: Y 7 N 0
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EXHIBIT THREE OF RESPONDENT AND INTERVENING RESPONDENT
AFFIDAVIT OF JACKIE OLEXA WHITE



IN THE SUPREME COURT OF OHIO

STATE OF OHIO, ex rel.

BRIAN EBERSOLE, et al.

Realtors,

VS.

CASE NO: 2014-1520

ORIGINAL ACTION

IN MANDAMUS

DELAWARE COUNTY BOARD

OF ELECTIONS,

Respondent.

EXPEDITED ELECTIONS

MATTER PURSUANT TO

S. CT. R. PRAC.12.08

AFFIDAVIT OF JACKIE OLEXA WHITE

Delaware County

ss

State of Ohio

First having been duly cautioned and sworn in accordance with the law, ar'iant Jackie Olexa

'White deposes and states as follows:

1. I am Jackie Olexa White, and I have personal knowledge of the facts contained in this
affidavit, I am competent to testify to these facts.

2. I am a court reporter. My responsibilities in this position include, but are not limited to,

preparing transcripts of hearings.

3. On August 26, 2014, I attended a hearing at the Delaware County Board of Elections
regarding two ballot issues and the City of Powell and transcribed the proceedings.
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4. On Friday, September 5, 2014 1 was contacted by Sharon Valvona, who ordered a copy
of the transcript. That is the only order I received from any of the Relators in the above

styled case.

FURTHER AFF.IANT SAYETH NAUGHT.

STATE OF OHIO,

COUNTY OF DELAWARE, ss:

^^
3ac ie lexa White
Premium Court Reporting Services
438 Kingston. Ave
Powell, Ohio 43065

^^,r , 20 ^ before me, a Notary
Un this ^^ day off

Public in and for said County, personally came Jackie Olexa White, wlan acknowledges that the

signing of the foregoing document to be her voluntary act and deed.

Witness my official signature and seal on the day last aforesaid.

-NO

w

•^ .
r x

^ ^ .

Notary Public

My commission expires ^f-,? ^ - /^
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EXHIBIT FOUR OF RESPONDENT AND INTERVENING RESPONDENT
AFFIDAVIT OF KARLA HERRON



- -----...

IN THE SUPREME COURT OF OHIO

STATE OF OHIO, ex rel.

BRIAN EBERSOLE, et aI.

Realtors,

vS.

DELAWARE COUNTY BOARD

OF ELECTIONS,

Respondent.

CASE NO: 2014-1520

ORIGINAL ACTION

IN MANDAMUS

EXPEDITED ELECTIONS

MATTER PURSUANT TO

S. CT. R. PRAC. 12.08

AFFIDAVIT OF KARLA HERRON

Delaware County

ss

State of Ohio

First having been duly cautioned and swor.n in accordance with the law, affiant Karla Herron
deposes and states as follows:

1. I am Karla Herron, and I have personal knowledge of the facts contained in this affidavit.
I am competent to testify to these facts.

2. I am the Deputy Director of the Delaware County Board of Elections and the past
President of the Ohio Association of Elections Officials. My responsibilities in this
position include, but are not limited to, preparing the ballot for each election.

3. On September 20, 2014 the Delaware County Board of Elections must mail out ballots to
U.S. military and overseas personnel, as provided for by the Uniformed and Overseas
Citize-ns Absentee Voting Act ("UOCAVA") and the enabling state legislation.
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--------------

4. In order to timely mail these ballots, they must be printed by the end of business on
Friday, September 19th

S. Before the ballots can be printed, they must be programmed into our voting software,
checked, and tested. This process takes at least a day to properly complete, after a change
is made to an already prepared and test ballot,

6. Ballot issues require three additional steps before they can be uploaded into the computer
system and added to the ballot. First, the Prosecuting Attomey's office must dxaft the
initial ballot language for initiatives and referenda. Then the ballot language is sent to. the
Secretary of State for two levels of review.

7. In exceptional circumstances, it is possible that the process of drafting and reviewing the
proposed language could be completed in as few as two days. But ordinarily the process
occurs over a couple weeks.

8. Further, the Powell referendum and initiative have not been certified for the ballot; so, the
Board would have to hold a special meeting to accept and read into record these issues to
the ballot. Because the Board is subject to Ohio's opening meetings laws, such a meeting
would require advance public notice.

9. If the Board were ordered to add new ballot issues to the ballot after Tuesday, September
16', then there is a substantial risk of not being able to complete the ballot and timely
mail out absentee ballots to overseas military personnel.

10. On Scptember 30', the Delaware County Board of Elections is legally required to mail
out absentee ballots to those non-UOCAVA voters who have already requested them.
And depending on the outcome of ongoing federal litigation, in-person absentee voting
may also begin on that day.

11. Once the ballot is finalized in the computer system, changing the ballot can result in
electors having their individual ballots canceled. This is because any later change to the
ballot will invalidate all previous ballots. For example, if a member of the military
receives a ballot mailed on September 20:ffi, completes it, and returns it, but then, during
the interim a new ballot is uploaded into the system, the September 20th ballot cannot be
read by the computer system and cannot be counted without first being manually entered
onto a new ballot by two Board staff members.

12. Further, any ballots prepared and mailed after September 20'h risk not being timely
returned.

FURTHER AFFIANT SAYETH NAUGHT.
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---------------

STATE OF OHIO,

COUNTY OF DELAWARE, ss:

Sworn to and subscribed in my presence this qT^ day of 20 /1-

Witness my official signature and seal.

++it^A ^!+''
^^^^^ P,^ ••. S^r^^ RX,CHARD N. HEI..WItar'

NOTARY PUBLIC
STATE OF OHiQ

Recorded 9n
' ^i .• ' ^'q: el2ivs+are County

Comm. Eacp. 2124115

.^'

Notary Public

My commission expires: a- 6 .1v//5'
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Deputy Director
Delaware County Board of Elections
2079 U.S. Highway 23 N
P.O. Box 8006
Delaware, OH 43015-8006



CERTIFICATE OF SERVICE

The undersigned certifies that a true and accurate copy of the foregoing was served via

electronic mail to the following this 11th day of September, 2014:

Christopher B. Burch
Callendar Law Group
20 S. Third Street, Suite 261
Columbus, OH 43215
T: (614) 300-5300
F: (614) 324-3201
chris@callendarlawgroup.com
Counsel for Relators

dpDh R. iller

Counsel for Intervening Respondent,
The Center at Powell Crossing, LLC
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