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STATEMENT OF FACTS

In this case, the Appellants, tﬁe City of Shaker Heights (“City”), Matthew J. Rubino’, and
the Regional Income Tax Agency (“RITA”)?, jointly appealed to this Court the decision of the
Court of Appeals for the Tenth District that found in favor of the Appellee taxpayers, William E.
MacDonald, III, and Susan W. MacDonald (“Taxpayers™). The Court of Appeals upheld the
decision of the Ohio Board of Tax Appeals (“BTA”), which had found in favor of Appellee
Taxpayers in their appeal from the decision of the City of Shaker Heights Income Tax Board of
Review (which is referred to herein, and in the various proceedings before the BTA and Court of
Appeals, as the City’s Municipal Board of Appeal, or “MBOA™).

The factuél background of the case, and its history, are as follows:

A. Appellee, William E. MacDonald, I11.

Appellee, William E. MacDonald, was employed by Natjonal Cit}; Corporation (“National
City”) for over 38 years. (Appendix 38.)> Mr. MacDonald was a resident of the City during his
employment with National City until December 27, 2006, four days before his retirement. (Appx.
24.) Mr. MacDonald qualified for National City’s Suﬁplemental Employee Retirement Plan
(“SERP”). (Appx. 38.) The SERP is a nonqualified deferred compensation plan, as described in

Internal Revenue Code Section 3121(v)(2)(C). (Appx. 38 and 41.)

! Matthew J. Rubino is the City’s Director of Finance and Tax Administrator, pursuant to Section
111.0302 of the City’s Codified Ordinances (“C.0.”), which says that the term "Administrator”
means “the Director of Finance who shall administer and enforce the provisions of the City of
Shaker Heights Income Tax.” Robert Baker was the City’s Finance Director, and the original party
appellee named by Taxpayers in the appeal to the BTA, until his retirement in 2013.

2 RITA is the City’s agent, generally authorized to administer and enforce the provisions of the
City’s income tax ordinances, pursuant to Section 111.2311 C.O.

* The MBOA’s Decision in this matter was issued on August 8, 2008 (which is attached as
Appendix pp. 35-46). Appellants and Appellees stipulated a number of facts before the MBOA,
which are set forth in the MBOA Decision. (Appx. 37-39)



Mr. MacDonald re’;ired from National City on December 31, 2006. (Appx. 38.) At the time
of Mr. MacDonald’s retirement, his SERP benefit became fixed and determinable and the present
value estimate of the SERP benefit was reported in Box 5 of Mr. MacDonald’s Tax Year 2006
National City Form W-2 Wage and Tax Statement. (Appx. 24-25 and 38.)

B. The Taxpayers’ 2006 Municipal Income Tax Return.

At the time that thé Taxpayers filed their Tax Year 2006 municipal income tax return with
the City, they calculated their tax liability to the City on the wages reported in Box 18 of Mr.
MacDonald’s 2006 National City Form W-2, and not on the wages reported in Box 5 of the Form
W-2.0On May 9, 2007, RITA, as the tax administrator for the City, issued a notice to the Taxpayers
that the tax must be calculated on the wages reported in Box 5 of the Form W-2, and advised the
Taxpayers of the corrected liability. (Appx. 38.)

By letter dated February 28, 2008, RITA issued a final determination letter to the
Taxpayers, determining that the amounts attributable to the SERP, and reported in Box 5 of the
2006 National City Form W-2, were taxable to the City. (Appx. 35.)

C. Taxpayers’ Appeal to the City’s Municipal Board of Appeals (MBOA).

On March 27, 2008, the Ta’xpaYers, through their legal counsel, filed a Notice of Appeal
with the City’s MBOA. (Appx. 36.) On May 9, 2008, the MBOA advised the Taxpayers that the
hearing was tentatively scheduled on July 9, 2008, pending the availability of the Taxpayers and
their counsel and witnesses. (Appx. 36.) On June 6, 2008, having received no objection from the
Taxpayers to the scheduled hearing date, the MBOA issued Procedural Rules pursuant to the City’s
ordinances. (Section 111.2501 C.0.) (Appx. 36.) The MBOA also issued a Pre-hearing Order,
which ordered the following:

» The hearing of this matter would be held on Wednesday, July 9, 2008, starting at 8:30 a.m.,



in Conference Room B, at Shaker Heights City Hall, 3400 Lee Road, Shaker Heights Ohio
44120.
¢ Any additional brief or supporting argument on behalf of Taxpayers could be filed with the
Secretary and served on the City and RITA no later than June 18, 2008.
* Any reply brief or supporting argument on behalf of the City and RITA could be filed with
the Secretary and served on the Taxpayers no later than June 30, 2008.
* Any reply by Taxpayers to the City’s and RITA’s brief or supporting argument could be
filed with the Secretary and served on the City and RITA no later than July 7, 2008.
* The parties had to file with the Secretary and serve the other party a list of witnesses that
party intended to call at the hearing and any documents or dther material that the party
intended to introduce into evidence, other than what the parties filed as part of their pre-
hearing briefs, no later than July 2, 2008.
* The parties were permitted to file with the Secretary a proposed Stipulation of facts, and
any such proposed Stipulation was to be filed with the MBOA no later than July 2, 2008.
e The Rules and Procedure for the Hearing attached to the Order had been adopted by the
MBOA and were to be used to conduct this process, including the hearing. These Orders
and the various dates could be extended or modified at the discretion of the MBOA or the
MBOA Secretary.
(Appx. 36.)

On June 13, 2008, the MBOA received a letter from the Taxpayers stating that the Notice
of Appeal and attachments would serve as their brief in response to the Pr“ehearing Order. (Appx.
36.) On July 2, 2008, the MBOA received the witness and exhibit lists from both parties. On July

7,2008, the MBOA received the Taxpayers’ Reply to the City’s and RITA’s Reply Brief, which



was submitted on June 30, 2008. (Appx. 37.)

The hearing was held on July 9, 2008. After a pre-hearing conference, certain stipulations
were agreed to by the parties. (Appx. 37.) The hearing was held in private in consideration of the
appellant Taxpayers’ privacy at that stage, according to City and State law. See Section 718.11
Ohio Revised Code (“R.C.”). A Court Reporter recorded the proceedings and a complete transcript
was prepared. (Appx. 35.) At the hearing the MBOA allowed opening and closing statements by
counsel, and allowed testimony from witnesses of the parties’ choosing, including direct and cross
examination. Members of the MBOA themselves engaged in questioning of witnesses. Counsel
for the appellant taxpayers presented the testimony of Patricia M. Emond, Senior Vice President
at National City Bank, Richard Toman, a tax attofney for National City Bank, and William E.
MacDonald, the appellant taxpayer. RITA presented Mark Taranto, Assistant Director of Tax at
RITA, and James Neusser, former tax commissioner for the City of Akron and a special advisor
to RITA. Decision of the Court of Appeals (“Decision”) at 7 (Appx. 9 and 25.)

At the conclusion of the Hearing, the MBOA and parties agreed that the appeal would be
decided based on the pre-filed briefs and documentary evidence, as well as the evidence and
argument presented at the Hearing, and that no post-hearing briefs would be filed. (Appx. 37.)
Counsel for the Taxpayers raised no objections to any aspect of the hearing procedure or their
ability to present their case.

The MBOA issued its Decision on August 8, 2008, finding that (1) the SERP is not a
pension as that term is used in the City’s income tax ordinance; (2) the SERP is not a pension
payment or proceeds from a pension as those terms are used in the City’s income tax ordinance;
(3) the SERP is not exempt from taxation under any other language of the City’s income tax

ordinance; and (4) taxation of the amounts attributable to the SERP did not violate the federal



“Moving Statute”. The Decision also included substantial findings of fact and conclusions of law.
(Appx. 39-46.)

D. Taxpayers’ Appeal to the Ohio Board of Tax Appeals (“BTA”).

The Taxpayers filed their Notice of Appeal with the BTA on October 8, 2008. On or about
November 11, 2008, the City’s MBOA certified the transcript of the record of proceedings,
including the hearing transcript, orders and decision of the Board, filings of the parties, and all of
the evidence offered in connection With the appeal, all of which were listed in the “Certification
of Complete Transcript and Record,” and all of which were filed with the BTA. The BTA allowed
discovery, and RITA responded to interrogatories propounded by the Taxpayers’ counsel in March
2009. Decision at 8 (Appx. 9.) The BTA held the hearing on September 7, 2010.

At the BTA hearing counsel for the appellant Taxpayers presented the testimony of Patricia
M. Emond, then the former Senior Vice President at National City Bank. Ms. Emond
acknowledged that she presented Exhibits C, D and E before the MBOA, and that these were the
same as Exhibits 1, 2, 3 and 4 presented to the BTA. BTA Transcript at 29. Counsel for the
appellant Taxpayers also presented before the BTA the testimony of William J. Dunn, a Certified
Public Accountant, Professor Ray Stephens, a certified public accountant and professor at Ohio
University, and Thomas M. Zaino, a certified public accountant and tax attorney.

On December 28, 2012, the BTA issued its Decision, finding that amounts attributable to
William MacDonald’s SERP are pension benefits, exempt from tax under the City’s municipal
income tax ordinance. In its Decision, the BTA started out saying that it was proceeding to consider
the appeal based on the appellant Taxpayer’s notice of appeal, the transcript of the MBOA hearing,
the record before the BTA and the briefs filed by the parties to the BTA. MacDonald v. City of

Shaker Heights, et al., Case No. 2008-K-1883 (December 28, 2012) (“BTA Slip Op”). (Appx 24.)



The BTA then declared the standard of review it was applying was that the taxpayer had the burden
of proof. The BTA stated:

Initially, we acknowledge the standard by which our review is to be conducted. Although
the Supreme Court has not yet considered an appeal filed pursuant to R.C. 5717.011, it has
reviewed similar appeals taken from municipal boards of appeal to common pleas courts
pursuant to R.C. 2506.01...

(Id., at 4). The BTA continued, quoting from Tetlak v. Bratenahl, 2001-Ohio-129, 92 Ohio St. 3d
46, 51-52, 748 N.E.2d 51, 56:

The taxpayer, not the village, has the burden of proof on the nature of the income at issue.
It is well settled that “ “when an assessment is contested, the taxpayer has the burden « * *
* to show in what manner and to what extent * * * » the commissioner's investigation and
audit, and the findings and assessments based thereon, were faulty and incorrect.” ” Maxxim
Med., Inc. v. Tracy (1999), 87 Ohio St.3d 337, 339, 720 N.E.2d 91 1, 913, quoting
Federated Dept. Stores, Inc. v. Lindley (1983), 5 Ohio St.3d 213, 215, 5 OBR 455, 457,
450 N.E.2d 687, 688. Furthermore, the “Tax Commissioner's findings are presumptively
*52 valid, absent a demonstration that those findings are clearly unreasonable or unlawful.”
Id., 87 Ohio St.3d at 339-340,... This reasoning is applicable at the municipal level.

(Id., at 4-5). (Appx. 26-27.)

Yet, despite this citation above to the law, the only reference the BTA made to the MBOA’s
decision was a quote from one of the twenty-three Conclusions of Law articulated by the MBOA.
The BTA then proceeded to analyze and reference only the testimony presented b‘y the appellant
Taxpayers at the BTA hearing to conclude that the SERP was a pension benefit and not taxable
under the City’s income tax ordinance.

E. The Appellants’ Appeal to the Court of Appeals.

The City and RITA jointly filed an appeal from the BTA decision on January 25, 2013, in
the Tenth District Court of Appeals in Franklin County. The Coﬁrt of Appeals issued its Decision
in the appeal on February 27, 2014. As to the issue that has been accepted for appeal to the Supreme
Court, the Court of Appéals stated:

Appellants [City and RITA] also contend that the BTA erred by conducting a de novo
hearing without giving deference to the [municipal] board of review's decision. In essence,



appellants contend that the BTA failed to apply the correct standard of review. Again, we
disagree. ‘

..... William E. MacDonald, et al. v. City of Shaker Heights Income Tax Board of Review, et al., 10™
Dist. No. 13AP-71, 2014-Ohio 708. Decision at §21 (matérial in brackets added). (Appx. 13.) The
Court then explained, referring to R.C. 5717.011(C) 4, that: “The statute does not set forth a
standard of review.” (Id.) Moreover, the Court found: “There is no provision in R.C. 5717.011(C)
that suggests the BTA must give any deference to a board of review decision. The BTA's authority
is not limited by an express standard of review.” Decision at §24. (Appx. 14.)
In a Dissenting opinion, Judge J. Tyack concluded as to the standard of review to be applied
by the BTA in an appeal from an MBOA: “The BTA did not employ the correct standard of review
because the MBOA''s findings are presumptively valid absent a demonstration that those findings

are clearly unreasonable or unlawful.” Decision at §31. (Appx. 16.)

F. Appeal to the Ohio Supreme Court.

On July 9, 2014, this Court accepted the second of the two Propositions of Law submitted

by Appellants for appeal in Appellants’ Motion in Support of Jurisdiction.

4R.C. 5717.011 was amended in 2013 by H.B. 138, which re-designated sub-section (C) to sub-
section (D). The pertinent language in this appeal was not changed by that legislative amendment.



ARGUMENT
Proposition of Law

The BTA failed to follow the proper standard of review in the Appellee Taxpayers' appeal
from the Appellant City’s MBOA, because in appeals from a MBOA to the BTA, the BTA acts in
an appellate capacity such that (a) decisions of MBOAs are presumptively valid, and (b) a decision
of a MBOA should not be overturned unless the BTA finds the decision is unlawful, arbitrary,
capricious, unreasonable or unsupported by the preponderance of substantial, reliable and
probative evidence.

A. Introduction

This is a case of first impression for the Supreme Court in which it is being asked to decide
the appropriate standard of review to be applied by the Ohio Board of Tax Appeals (“BTA”) in
appeals from local Municipal Boards of Income Tax Appeals (“MBOAs”). The Court of Appeals
decided below that there is no standard of review that the BTA is required to apply in a taxpayer’s
appeal from a MBOA. This resulted from the Court’s finding that the “BTA’s authority is not
limited by an express standard of review.” Decision at §24 (Appx. 14.) (Emphasis added.)

The majority of the Court acknowledged that R.C. 5717.011 establishes joint jurisdiction
of the BTA and courts of common pleas in appeals from local MBOAs, but the statute does not
create any standard of review for the BTA in such appeals. Decision at §22 (Appx. 13.) Thus, the
Court’s majority concluded that, absent any express statutory standard, they would not set one,
and further, that there is nothing in the law that suggests the BTA must give deference to a local

MBOA. That lack of an express standard means that the BTA may apply whatever standard of

. review it chooses in MBOA appeals, including the one it chose in this appeal, which was to decide

the appeal based solely on the evidence presented to the BTA in a hearing de novo, giving no



deference or even any consideration to the testimony and evidence presented to the MBOA or to
the findings of fact and conclusions of law issued by the MBOA.

The Dissenting opinion of the Court of Appeals agreed that there “is no guidance in the
statute (R.C. 5717.011) as to the standard of review.” The Dissent noted further: “Nor has the
Supremé Court of Ohio articulated the standard of review by which the BTA is to measure appeals
from a MBOA. This is mostly due to the recent enactment of R.C. 718.11 in 2003, which began to
apply for the 2004 tax year, which required the creation of a MBOA in all municipal corporations
that impose an income tax.” Decision at 134 (Appx. 17.) However, the Dissent argued that the lack
of an express standard did not mean there is no standard, or that the BTA can apply whatever
standard it decides to apply. The Dissent found:

By examining two similar tax appeal procedures to the one at bar, I believe we can

determine the potential standard of review in this case. The first standard is for an appeal

from the Ohio Tax Commissioner to the BTA in which "the tax commissioner's findings

'are presumptively valid, absent a demonstration that those findings are clearly

unreasonable or unlawful.'

The second is for an appeal from a municipal board of review to a court of common pleas,

which is authorized by R.C. 2506.01, and "the court may find that the order, adjudication,

or decision is unconstitutional, illegal, arbitrary, capricious, unreasonable, or unsupported
by the preponderance of substantial, reliable, and probative evidence on the whole record."

R.C.2506.04.

Id. Finally, the Dissent concluded:
...the BTA may not conduct a de novo review of a MBOA's findings nor may they
substitute their own judgment... There must be deference given to a MBOA's findings. The
standards that must be employed and the dispositions that must be reached are more limited
than relief that could be awarded pursuant to a trial, therefore the administrative appeal is
more akin to an appeal than a trial.
(Appx. 19-20.).
The majority of the Court acknowledged that there is a well-established legal standard of

review for appeals from MBOAs to common pleas courts, which requires the courts to act in an



appellate capacity, and to consider decisions of MBOAs presumptively \}alid absent a
demonstration that those decisions are clearly unreasonable or unlawful. Decision at 23 (Appx.
14). This well-established legal standard has been explained and applied in a number of cases. See
AT&T Commun_ications of Ohio, Inc. v. Lynch, 132 Ohio St.3d 91, 969 N.E. 2d 166, 2012-Ohio-
1975 (the common pleas court performs an appellate function with respect to appeals from
administrative bodies, including MBOAs, and the court may not substitute its judgment for that of
the administrative body); Tetlak v. Bratenahl, 92 Ohio St.3d 46, 748 N.E.2d 51, 2001-Ohio-128
(the [MBOA's] findings are presumptively valid absent a determination that they were clearly
unreasonable or unlawful); Dolohanty v. City of Mayfield Heights, 8 Dist. Cuyahoga No. 71682,
1997 LW 4185 (Oct. 9, 1997) (due deference must be given to the [MBOA's] findings of fact and
the court may not substitute its judgment for that of the [MBOAY]). But the Court found here that
in appeals from MBOAs to the BTA the MBOA decisions are not presumptively valid since the
statute allows appeals to the BTA from a MBOA without expressly requiring the same standard as
applies to appeals from a MBOA to the common pleas court.

The majority of the Court of Appeals has established a new precedent that the Ohio General
Assembly, in creating two avenues of appeal from local MBOAs, not only created two different
procedural choices for appellants, it also created two different legal standards for appellants to
choose from; one that requires deference to the local MBOA, and one that requires no such
deference. This conclusion is illogical and unreasonable, and fails to take into consideration the
express intention of the General Assembly in creating a first level of quasi-judicial administrative
appeals at the local level by requiring municipalities with an income tax to create MBOAs.

Instead, it is logical and reasonable that in appeals to the BTA from MBOAs, the BTA

must consider the decisions of MBOAs presumptively valid, and that a decision of a MBOA should

10



not be overturned unless the BTA finds, considering all of the evidence, that the decision is
unlawful, arbitrary, capricious, unreasonable or unsupported by the preponderance of substantial,
reliable and probative evidence.

B. Ohio Law Requires Local MBOAs, Which Provide a Quasi-Judicial First Level
Administrative Appeal for Taxpavers.

Ohio law requires the establishment of local MBOAs as the first level of appeal from
decisions of local income tax administrators. R.C. 718.11. This is analogous to the establishment
of many local administrative appeals panels to hear appeals from the decisions of other local
administrators, including boards of zoning appeals and boards of building appeals. Local quasi-
Judicial appeals panels are a means for local governments to give their citizens the ability to be
heard in a convenient forum by a panel of local people who conduct fact-finding, and apply local
law to their findings of fact, in order to make determinations that provide a check on local
government administrators. Local appeals panels presumably have or accumulate expertise and
experience in hearing local factual situations and interpreting local law. As the Dissent found in
the Court of Appeals decision below: “It is the MBOA not the BTA that has the expertise in the
municipalities own taxing ordinances.” Decision at 41 (Appx. 19-20).

This Court has held that to be considered a quasi-judicial proceeding the proceeding must
resemble a court proceeding in that an exercise of discretion is employed in adjudicating the rights
and duties of parties with conflicting interests. Union Title Co. v. State Bd. of Edn., 51 Ohio St.3d
189, 190-191, 555 N.E.2d 931 (1990). This Court has also determined that, to be considered a
quasi-judicial proceeding, there must be a requirement for notice, hearing and an opportunity for
the introduction of evidence. State éx rel. McArthur v. DeSouza, 65 Ohio St.3d 25,27, 599 N.E.2d
268 (1992) citing M.J. Kelley Co. v. Cleveland, 32 Ohio St.2d 150, 290 N.E. 2d 562 (1972). In all

respects, proceedings before MBOAS are quasi-judicial in nature as there is a notice requirement,

11



a hearing requirement and the opportunity to introduce evidence, just as in the proceeding before
the City’s MBOA in this case.

Although the General Assembly’s interest in local income tax boards is relatively recent,
such appeals boards have been in existence and considering and ruling on local income tax issues
and appeals for a lohg time. Taxing municipalities maintained municipal income tax boards of
review long before their establishment was required by the General Assembly. The City’s MBOA
was established in 1966, by Sections 111.2501, 111.2502 and 111.2503 of the City’s Ordinances.
(Appx. 54.)

In 2000, the General Assembly first required that municipalities with an income tax create
MBOAs, and established the right of taxpayers to appeal to local MBOAs. (R.C. 718.11, which
was enacted by H.B. 477). R.C. 718.11 requires that every municipality imposing a municipal
income tax “shall maintain a board to hear appeals.” That statute provides specific guidance on the
appeal procedure at the local level, requiring, inter alia, that local MBOAs comply with the
following directives:

Any person who is aggrieved by a decision by the tax administrator and who has filed with
the municipal corporation the required returns or other documents pertaining to the
municipal income tax obligation at issue in the decision may appeal the decision to the
board created pursuant to this section by filing a request with the board. The request shall
be in writing, shall state why the decision should be deemed incorrect or unlawful, and
shall be filed within thirty days after the tax administrator issues the decision complained
of.

The board shall schedule a hearing within forty-ﬁVe days after receiving the request, unless

the taxpayer waives a hearing. If the taxpayer does not waive the hearing, the taxpayer may

appear before the board and may be represented by an attorney at law, certified public
accountant, or other representative.

The board may affirm, reverse, or modify the tax administrator's decision or any part of

that decision. The board shall issue a decision on the appeal within ninety days after the

board's final hearing on the appeal, and send notice of its decision by ordinary mail to the
petitioner within fifteen days after issuing the decision.
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Each board of appeal created pursuant to this section shall adopt rules governing its
procedures and shall keep a record of its transactions.

R.C. 718.11 (Appx. 47.)

The act of the General Assembly in requiring the establishment of MBOAs as a ﬁfst level
of appeal by taxpayers from decisions of local tax administrators, and the statutory directives like
those above, indicate an express intention of the legislature to provide a full and fair hearing
process at the local level, and that these proceedings at the local level are quasi-judicial. Thus, in
determining the intent of the legislature as to the standard of review to be applied by the BTA in
appeals from the local MBOAs, this express intention must be given greaf weight, particularly in
the absence of any express standard of review given to the BTA by the statute. The only logical
conclusion as to how the BTA must handle appeals from the local MBOAs, if the legislature’s
express intent is considered, is that the BTA should apply the same standard as does the common
pleas court in a R.C. Chapter 2506 appeal from an MBOA. There is no logical or reasonable basis
to conclude that the legislature intended that the state should provide a second level of appeal for
local taxpayers that repeats and ignores the full and fair quasi-judicial administrative process
required at the local level.

In this case, the City provided a full and fair quasi-judicial administrative hearing process,
in complying with R.C. 718.11 in Appellees’ appéal. The court of appeals agreed that the City’s
MBOA afforded the parties “the opportunity to call witnesses, submit evidence, and argue their
respective positions.” Decision at §7 (Appx. 9.). Appellees raised no objection to the City’s MBOA
concerning the conduct of the hearing or any part of the process’. Thus, the City’s MBOA provided

Appellee taxpayers a full, fair and thorough process in compliance with Ohio law.
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C. Appeals from Local MBOAs Provide a Second Level of Appeal for Taxpavers or
Administrators.

When the General Assembly first required municipalities with an income tax to establish a
local quasi-judicial administrative appeals panel, appeals from the MBOAs, like appeals from most
other local quasi-judicial administrative appeals panels, came exclusively under R.C. Chapter
2506, which meant appeals were taken exclusively to the county commén pleas courts. The BTA
first acquired concurrent jurisdiction with county common pleas courts over appeals from local
MBOAs in 2003, for tax years beginning January 1, 2004 (R.C. 5717.011, which was enacted by
H.B. 95). With the addition of the rigﬁt to appeal to the BTA, the General Assembly added no new
express standard of review in the statute for the BTA to apply, which creates a logical presumption
that they intended, or established by implication, that the BTA should apply the same legal
stahdard as the common pleas courts had been applying all along to appeals from local MBOAs.

R.C. 5717.011 now provides that appeals from an MBOA may be taken either to the BTA
or to a court of common pleas. An appeal from the City’s MBOA to common pleas court falls
under R.C. Chapter 2506, and R.C. 2506.(}3 provides a detailed procedure for an appeal to that
court. A common pleas couﬁ’s review of an administrative record under R.C. Chapter 2506 is
neither a trial de novo nor an appeal on questions of law only, but a hybrid review in which the
court must appraise all the evidence as to the credibility of the witnesses, the probative character
of the evidence, and the weight thereof. In its review, the common pleas court must give due
deference to the administrative agency's resolution of evidentiary conflicts, but the findings of the
agency are not conclusive. HCMC, Inc. v. Ohio Dept. of Job & Family Servs., 179 Ohio App. 3d
707, 2008-Ohio-6223, 2008 WL 5064951 (10th Dist.).

R.C.5717.011 is not as clear in its description of fhé procedure to be followed in an appeal

to the BTA from a MBOA. The only explicit directions in the statute are:
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(1) that upon “the filing of a notice of appeal with the board of tax appeals, the municipal
board of appeal shall certify to the board of tax appeals a transcript of the record of the proceedings
before it, together with all evidence considered by it in connection therewith”;

(2) that such “appeals may be heard by the béard at its office in Columbus or in the county
where the appellant resides, or it may cause its examiners to conduct such hearings and to report
to 11 their findings for affirmation or rejection”;

(3) that the BTA “may order the appeal to be heard upon the record and the evidence
certified to it by the administrator”; and

(4) that “upon the application of any interested party the board shall order the hearing of
additional evidence, and the board may make such investigation concerning the appeal as it
considers proper.”

R.C. 5717.011(D). (Appx. 48-49.)

This authority granted to the BTA is slightly different from :chat given to courts of common
pleas in Chapter 2506 appeals, which provides:

(1) that “the court/shall be confined to the transcript filed under section 2506.02 of the
Revised Code unless it appears, on the face of that transcript or by affidavit filed by the
appellant” that the local administrative board failed to follow a strict set of procedural
due process requirements listed in the statute; and

(2) that if the local board fails to follow each item on this list of requirements, then the
court, like the BTA, also must “hear the appeal upon the transcript and additional
evidence as may be introduced by any party.”

R.C. 2506.03. (Appx. 50.) (Emphasis added.)
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The Court of Appeals majority considered the differences between the Chapter 2506 appeal
process to the common pleas court, and the R.C. 5717.011(D) appeal to the BTA, to be so great
that it showed the General Assembly’s intent not to apply the standard of review required in
Chapter 2506 appeals in the BTA appeals. But the Dissent, more logically, considered that the lack
of any “guidance...as to the standard of review” in R.C. Chapter 5717, meant that the court must
look for a standard of review, and the intent of the General Assembly, by considering similar
appeals from the Ohio Tax Commissioner to the BTA, and from MBOASs to common pleas courts
under Chapter 2506. Decision at §34 (Appx. 17.).

In appeals from decisions of the Ohio Tax Commissioner, the Dissenting opinion says, “the
tax commissioner’s findings ‘are presumptively valid, absent a demonstration that those findings
are clearly unreasonabler or unlawful." Decision at §35 (Appx. 17.) But the argument that
deference should be afforded to the MBOA decision by the BTA is even stronger than is the
argument that the BTA owes deference to the decisions of the Ohio Tax Commissioner. Those
latter appeals are appeals from a single administrator, not from an appeals panel, like an MBOA.
Under R.C. 718.11, an MBOA is a quasi-judicial body that must follow specifically mandated
procedures and its powers to decide appeals is circumscribed by the statute.

The Dissent was correct in its conclusion that the lack of any “guidance...as to the standard
of review” in R.C. Chapter 5717, means that the court must look for a standard of review, and the
intent of the General Assembly, by considering similar types of appeals. fhere are many reasons,
which are explored below, why this Court should require that the BTA apply the same reasonable
standard of review as do common pleas courts under R.C. Chapter 2506. See for example, Bosher,
et al v. City of Euclid Income Tax Board of Review, et al. (8th Dist. Cuyahoga County), 2002 Ohio

2671; 2002 Ohio App. LEXIS 2673, at p. 3. Thus, the BTA should uphold a decision of an MBOA
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unless it finds that the “decision is unconstitutional, illegal, arbitrary, capricious, unreasonable, or
unsupported by the preponderance of substantial, reliable, and probative evidence on the whole
record.” R.C.2506.04. (Appx. 51.)

D. The Stand:;rd of Review that the BTA Should be Required to Apply in Appeals from

MBOAs Can be Found in the Express Intentions of the General Assembly and in the
Implications of Allowing the BTA to Ignore the Decisions and Procedures of MBOAs.

It is clear that, while R.C. 5717.011 gives some direction on the procedure the BTA is to
follow in appeals from a MBOA, the statute provides no legal standard of review. To find whether
there is such a legal standard, either express or implied, it is necessary to look at the overall intent
and structure of the process that leads up to the BTA. The intent of the General Assembly is
initially expressed in the statutory requirement that municipalities provide a MBOA as a local,
quasi-judicial, administrative procedure for income tax appeals as a first step prior to an appeal to
court or ihe BTA. Yet,v the Court of Appeals failed to consider or give any weight to the General
Assembly’s MBOA requirement and the procedures and legal standards in R.C. 718.11.

It is logical that in giving appellants the choice of venue in an appeal from a MBOA, the
General Assembly did not intend that, even if the procedure is different, that the legal standard of
review shovuld be totally different. The fact that the legislature has required municipalities to create
an MBOA to hear income tax appeals suggests that the legislature intended that the MBOA
procedure should be fair and full, not a process that would be superseded entirely by an appeal to
the BTA. Nor is it logical that a taxpayer or tax administrator, unhappy with a MBOA decision,
should have the choice to appeal either to common pleas court, where the court must give deference
to the MBOA, or to the BTA, which has no such requirement and is likely to hold a hearing de

novo. But that is what the majority of the Court of Appeals said was within the BTA’s authority
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to do when it decided that there is no standard of review for the BTA, other than its decisions may
not be “unreasonable or unléwful.” Decision at 1 (Appx. 8.). |

While R.C. 5717.011 provides no express legal standard of review for the BTA to follow
in reviewing decisions of MBOAs, this Court should not, as the Court of Appeals did, interpret
that failure as an intent by the General Assembly to provide the BTA with the authority to
determine any standard of review that it desires, when the standard of review applied to decisions
of quasi-judicial administrative agencies and bodies, including MBOAs, is well-established in R.C.
2506.04 as well as in years of case law. As this Court has held, “[a] familiar principle of statutory
construction *** is that a statute should not be construed to impair pre-existing law in the absence
of an explicit legislative statement to the contrary.” Schrader Equitable Life Assur. Soc. of the
United States, 20 Ohio St.3d 41, at 44, 485 N.E.2d 1031 (1985). As previously stated, decisions
of MBOAs, as quasi-judicial bodies, are presumptively valid, with the standard of review for
decisions of MBOAs clearly set out in R.C. 2506.04. As R.C. 5717.011 contains no language to
the contrary, it should not be interpreted to divest MBOASs of the presumption of validity in their
decisions or to eliminate the standard of review established for MBOAs under R.C. 2506.04.

In addition, the language of R.C. 5717.01 l(D) itself contains an ambiguity that, at least,
indicates a built-in vagueness that requires that the Court should look outside the statute in order
to determine how to find the “standard of review” that the General Assembly failed to include. As
shown above, in R.C. 5717.011(D) it states, first, that “the municipal board of appeal shall certify
to the board of tax appeals a transcript of the record of the proceedings before i, together with all
evidence considered by it in connection therewith.” This shows the importance of the MBOA
process and decision in the appeal to the BTA, and it is the same process that occurs in a Chapter

2506 appeal from the MBOA to common pleas court.
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Yet when R.C. 5717.011(D) arrives at the sentence containing the mandate that the BTA
hold an evidentiary hearing if a party asks to introduce additional evidence, it states that the BTA
“may order the appeal to be heard upon the record and the evidence certified to it by the
administrator, but upon the application of any interested party the board shall order the hearing of
additional evidence, and the board may make such investigation concerning the appeal as it
considers proper.” (Appx. 48.) (Emphasis added.) But it is not the “administrator” that certifies the
record of the MBOA to the BTA, rather it is the MBOA. The “administrator” is the party from
whom the taxpayer appeals to the MBOA, and 1s, therefore, a party appellee before the MBOA.
(In this case, Matthew J. Rubino and RITA are the Administrators for the City, rand they were
appellees before the MBOA and the BTA, and appellants before the Court of Appeals and this
Court). R.C. 718.11 describes these different roles, including the following:

The board may affirm, reverse, or modify the tax administrator's decision or aﬁy part of

that decision. The board shall issue a final decision on the appeal within ninety days after

the board's final hearing on the appeal, and send a copy of its final decision by ordinary
mail to all of the parties to the appeal within fifteen days after issuing the decision. The

laxpayer or the tax administrator may appeal the board's decision as provided in section
5717.011 of the Revised Code.

(Appx. 47.) (Emphasis added.)

The term “administrator” in R.C. 5717.011 can only be intended to mean the "tax
administrator,” which is defined in R.C. 5717.011(A) to have the “same meaning as in section
718.01 of the Revised Code.” R.C. 718.01 defines "Tax Administrator" as follows:

The individual charged with direct responsibility for administration of a tax on income

levied by a municipal corporation and includes:

(a) The central collection agency and the regional income tax agency and their successors
in interest, and other entities organized to perform functions similar to those performed
by the central collection agency and the regional income tax agency;

(b) A municipal corporation acting as the agent of another municipal corporation; and

(c) Persons retained by a municipal corporation to administer a tax levied by the municipal
corporation, but only if the municipal corporation does not compensate the person in
whole or in part on a contingency basis.
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R.C. 718.01(A)(10). (Emphasis added.)

Thus, while the intent of the General Assembly is clear that the BTA rhay decide appeals
based on the record below if no party asks to introduce additional evidence, it is less clear that the
General Assembly was contemplating appeals from an MBOA to the BTA when it mentions the
record of the “administrator” in describing, albeit briefly, the BTA’s hearing process in MBOA
appeals. This ambiguity is a flaw that appears to contemplate only appeals directly from a Tax
Administrator to the BTA, without the intervening process of a MBOA. An appeal directly from a
local administrator to the BTA might justify a hearing de novo. But this ambiguity, on top of the
statutory mandates for the MBOA hearing process as the first level of appeal for a taxpayer and
the certification of a complete record before the MBOA to the BTA, as well as language allowing
the BTA decision to be based solely on the record of the MBOA if no party asks to introduce more
evidence, all indicate that the General Assembly could hardly have intended that in appeals from
a MBOA to the BTA there should be a hearing de novo and no deference to the MBOA decision.

Furthermore, in the interpretation of the statutory language allowing appeals from a MBOA
to the BTA, and what, if any, standard of review should be applied in such appeals, this Court
should also consider the practical impact of the Court of Appeals decision and the standard of
review applied by the BTA in this case. The real impact is that having two different legal standards
in appeals from MBOAS results in the statutory language allowing appeals to common pleas court
being rendered meaningless. Any party that loses in an appeal to the local MBOA would have no
reason, considering the law, to appeal to common pleas court. No legal counsel could recommend
going to a forum that is bound to give deference to the MBOA decision the client just lost, rather
than a forum where it is likely the client will have a hearing de novo and a second chance at arguing

the client’s case without deference to the MBOA. In practical terms it means all appeals from
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MBOAs will go to the BTA, and the choice of venues contained in R.C. 5717.011(B) will be
without effect. This cannot be the intent of the General Assembly, nor is it a logical interpretation
of the law.

The practical impact of allowing the BTA to hold a hearing de novo and give no deference
to the MBOA decision and process would also be to effectively nullify the MBOA appeals process,
and leave the statutory language in R.C. 718.11 with little import. There is no reason to have a
local appeals process if the State’s appeal board may essentially ignore the local appeals board’s
process and decision, and substitute its own process and decision for that of the local board. While
there would still be such a process, even if the BTA could ignore it, because Ohio law would still
mandate it, local governments would have no reéson to provide anything more than the bare
minimum procedure.

For the BTA to fail to give great deference to the decision of the MBOA gives a clear
message to every local tax appeals board that it is not worth their time and resources to provide a
substantial hearing opportunity to appellant taxpayers. To the contrary, no municipality could
Justify to its citizens the time and expense of providing such a hearing process. It would make
more sense for the local board to go through the motions, provide a superficial hearing with no
pre-hearing process, no court reporter, no witnesses or evidence for the municipality, no cross
examination of witnesses, and no briefs, and let the State’s BTA bear the burden of a more
thorough hearing process. The burden on the State’s resources and ability to efficiently manage
appeals from local boards as well as other duties of the BTA would certainly be signiﬁcant and
likely negative. It would also clearly be contrary to the intent of the General Assembly in

establishing a two-tier procedure for local income tax appeals.
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E. The BTA Failed to Consider the Decision of the City’s MBOA Presumptively Valid,
or to Make Any Finding that the Decision of the City’s MBOA was Clearly Unlawful,
Arbitrary, Capricious, Unreasonable or Unsupported by the Preponderance of
Substantial, Reliable and Probative Evidence.

As the Dissent in the Court of Appeals found, the BTA gave no deference to the decision
of the City’s MBOA. The BTA did not even address the reasonableness of the MBOA’s findings
of | fact and conclusions of law “let alone address the question whether MacDonald has
demonstrated that those findings are clearly unreasonable. Instead the BTA acted as if it were
writing on a clean slate.” Decision at 145 (Appx. 21.)

The majority of the Court approved of the BTA’s failure to address the MBOA’s findings
of fact and conclusions of law, finding that the BTA could essentially create its own standard of
review. This the BTA did, by concluding that “we need look no further that the terms of National
City’s (the taxpayer’s employef’s) SERP to discern its purpose; i.e., ‘to provide for the payment
of certain pension...benefits...... " BTA Decision, at 11 (Appx. 33.) The BTA concluded that since
the taxpayer’s employer defined the taxpayer’s deferred compensation plan (the SERP) as a
“pension,” and the City’s ordinance does not define “pension,” the BTA could find that the
employer’s definition should apply. The majority of the court of appeals considered that
interpretation of the City’s tax ordinance to be a “finding of fact” by the BTA, rather than a
conclusion of law, and allowed the finding to stand as not being clearly “unreasonable or
unlawful.” Thus, the majority has found that the BTA has absolute discretion in appeals from
MBOAs to interpret local tax ordinances de novo, as long as the interpretation is not clearly
unreasonable or unlawful.

The Court of Appeals majority erred in upholding the BTA’s usurpation of the MBOA
process and quasi-judicial role in taxpayer appeals. The Court erroneously set a precedent allowing

the BTA to conduct hearings de novo in appeals from MBOAs, and failing to consider the decision
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of the MBOA presumptively valid absent a demonstration that the decision was clearly
unreasonable or unlawful.
Conclusion
vvvvvv Wherefore, the Appellants ask this Court to find that the Court of Appeals erred in failing
to find that the Ohio Board of Tax Appeals (BTA) must consider the decisions of MBOAs
presumptively valid and that a decision of a MBOA should not be overturned unless the BTA.
finds, considering all of the evidence, that the decision is unlawful, afbitrary, capricious,

unreasonable or unsupported by the preponderance of substantial, reliable and probative evidence.
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APPEAL from the OhiO_Boaﬁd of Tax Appeals
KLATT, J. e -
" {91} Appellants, City of Shaker Heights, Robert Baker, Tax Administrator, and
Reglonal Income Tax Agenicy, appeal from a decision and- order of the Board of Tax
- Appeals ("BTA") finding that the supplemental executive retiremient plan ("SERP™} of
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appellee, William E. MacDonald, 11, constituted a pension benefit that was not su hiject to

tax by the city of Shaker Heights. Because the BTA's decision is not nnreasonable or

unlawful, we affirm, 4
Facts and Procedural History
{12} The relevant facts in this case are undwputed MacDonald was emp]oyed by

National City Corporation (”Nataonal City") for over 38-years. MacDonald was a regident
of the city of Shaker Heights until December 27, 2006. On December 31, 2006,

" MacDonald retired from his employment at National City. At the time of hig Ietirement,

MacDonald was vice. chairman of National City and he quahﬂed for beneﬁts under .
National Cxty $ qualified retiremhent plan and SERP. The SERP is a. nonqualified deferred
comp ensation plan that was mtended to supplement the quahﬁed retirement plan '

{{ 3} MacDonald received his benefit from the qualified plan and the SERP in the
fornyof ajoint and survivorship annity measured by thejoint lives of MacDonald and his
wife, appellee, Susan MacDonald. The MacDonalds began receiving monthly- annuity
payments 1 in 2007. Those payments will cease upon the death of the last: SUrviving spouse.
MacDonald received no 2006 payments under the SERP. | However at the time of

MacDonald's December 31, 2006 retirement, the present value of his SERP beneﬁt
becamefixed and determinable.

{§4} The National City SERP was unfunded before MacDonald's retirement and
did not represent a salary deferval. Rather, the SERP, in conjunction with the qualified

‘plan, ‘provided an mcome replacement’ vitio of approxlmateiy 60 peércent of pre-
retirement income as a benefit upon retivement; after takmg into ‘account the other
benefits receivable by MacDonald. including social security,

{15} The MacDonalds jointly filed their 2006 city income tax return for Shaker

Heights, The present value of MacDorald's SERP banefit niot previously reported was

mcluded in'box 5 of their 2606 form W-2 entitled "Medicare, ‘wages and tips," and tataled

] $14,566 611, The MacDonalds caleulated their 2006 caty income tax Hability based upon

the amount reported in box 18 of MaeDonalds' forr W~2 entitled "local wages, tips, ete.” .'
Box 18 indicated an. amountof $5,459,597.

{16} The Regional Income Tax Agency, acting as Shaker Height's tax
administrator, issued  notice to the MacDonalds indicating that their 2006 municipal tax
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3
liability would be calculated based on the value listed in box 5 of his form W-2
($14,566,611), rather than the amount lsted in box 18 ($5,459,597). Shaker Heights
sought to tax in 2006 the present value of the future monthly payments to the
MacDonalds under the SERP. This determination by the tax administrator significantly
increased the MacDonalds' municipal tax liability. The MacDonalds contended that the
SERP benefit was a pension, and therefore, exempt from municipal taxation pursuant to
the Codified Ordinances of the City of Shaker Heights ("C:0") 111.0901. They appealed
thetax administrator'’s determination to the Shaker Heights Income Taj{ Board of Review

("board of review").

{7 The matter proceeded to hearing before the board of review. The parties

were afforded the opportunity to ca]l witnesses, subrmt ewdence, and argue their
" respective positions. The board of review found that (1) the SERP benefit was not a

pension as that term is“used in the city's income tax ordinance; (2) the SERP benefit was

1ot a pension payment or proceeds from a pension as these terms are used in the city's

‘income tax-ordinance; and (3) the SERP benefit is not exempt from taxation under any

other ‘provision of the city's taxing ordinances.

{18} The MacDonalds appealed the board of review's decision to the BTA
pursuant to R.C. 5717.011. Therecord of proceedings before the board of review was filed
with the BTA. After the BTA allowed discovery, the matter proceeded to hearing. Over

appellants’ objection, the BTA permiitted the parties to introdice additional eviderice at
the hearing. The BTA reversed the decision of the board of review, finding that the SERP

benefit was a pension, and therefore, not subject to municipal tax unider C.0, 1i1.6g01.

{19} Appellants appeal, assigning the following errors:

[L] The Board of Tax Appeals erred when it found that the
amounts attributable to the Appellee’s, William E. MacDonald
5L ("MacDonald"), non-qualified defem ed-compensation plan
constitute a pension benefit-and are not subjéct to tax by the
City of Shaker Helghts asa pensmn"

{11.] The Board of Tax “Appeals erred in allowing the
imtroduction of new evidence and new withesses, and
conducting 4 ‘de novo review of the decision ‘of the Shaker
Heights Municipal Income Tax Board of Review, when the
Appetlees, William E. MacDonald, III and Susan W.
MacDonald weére afforded every opportunity 1o introduce
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witnesses and testimony before the Shaker Heights Municipal
Board of Review.

Legal Aunalysis

- {910} An appellate court reviews a decision of the BTA to determme whether it is
reasonable and lawful, R.C. 5717.04; HIN, L.L.C. v. Cuyahoga Cty. Bd. of Revtsion, 124

.Ohm St.3d 481, 2010-Ohio-687, § 13; Cousino Constr. Co, v. Wilkins, 108 Ohio St. 3d 9o,

20(}6 Ohio-162, § 10. "It is well seftled that Tan appellate] court will defer to factual
deterrmnatmns of the BTA if the 1ecnrd containg rehable and probative support for
them btrongsm?fe Bd. of bdn v. Wilkins, 108 Ohio St. 3d.115, 2006- O}HO-‘48 47
Am Natl: Ccm Co. u Tracy, 72 Ohio St.3d 150,152(1995).

A. First Asmgnment of Exrror : :

{111} Appellants- contend in their first assignment of error that the BTA erred in
finding that the SERP benefit constitutes a pension that isnot subject to Shaker Hei ghts
municipal tax. Appellants advance thiee arguments to support this contention, First,
appellants contend that the BTA erred when it examined whether the SERP benefit
constituted a pensmn Accordmg to appellants; because a benefit from a_ nongqualified
deferred compensation plan such as the SERP is. not expressly exempted from ’rhe'
mummpal tax under C.0. 111.0901(b) and 111. 0901((:), it is by definition taxable. We
dasagl ee. _.

{§12) State law permits 3. municipality to tax "qualifying wages” R.C.
718, 01(}1)(10') Qualifying wages include amounts attmbutable to a nonqualified
defetred compensation plan unless the municipality has exempted that compensation
from taxation. The city of Shaker Heights has exempted pensions from its Inunieipal

‘tax. C.0. 111 0901(b) ‘and (c). The term * 'perisions™ is not defined in Shaker Hexghtsv
municipal code. The MacDonalds argued before the board of review and the. BIA that a

benefit from 4 nonqualified deferred compensation plan-such as the SERP is a pension,

-and therefore, its value must be deducted from the qualifying wage, Nothmg n Shaker
Heights municipal code or in state law clearly indicates whethér or not benefits from a

“ rionqualified deferred compensation plan, such as the SERP at issue here, is a pension,.
Therefore, we reject appellants’ argument that the BTA erred when it examined whethar
the SERP benefit constitutes a pension for purposes of C.0. 111.0901(c).

10
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{13} In their second argument, appellants contend that the pension exemption
contained in C.0. 111.0901(b) and (c) is limited to payments made to a retired employee
from the employer after retirement. Because the present value of the SERP benefit
listed inbox 5 of the MacDonald's 2006 form W-2 did ndt reﬂehct* payments received by
MacDonald in 2006, appellants contend that the SERP benefit is not a pension, and
therefore, it is taxable as qualifying wages. In support of this argument, appellants
primarily rely on the testimony of Mark Taranto, the assistant tax director for the
Regional Income Tax Agency. Mr. Taranto testified that the common usage and
interpretation of the term pén’sion as used in the city's income ordinance is a payment
after retirement. -

{14} However, the BTA relied upon other te,stiméhy presented .at‘vthe hearing

" indicating théfc benefits from a nonqualified deferred compensation plan, such as the

SERP at issue, is a pension. Patricia Edmond, former executive vice president at
National City, testified that the SERP was intended to provide a pension, Edmnnd also
stated that National City classified its SERP as a pension in its 2006 annual report to

shareholders. William Dunn, a senior benefits partner at PriceWaterhouseCoopers

testified that National City's SERP was a pension. In addition, professor Ray Stephens,
an accounting expert, testified that the reporting of National City's SERP as-a pension.
‘was proper under gerieral accepted accounting prineiples ("GAAP"),

{915} Both appellants and the MacDonalds presented evidence and advanced

arguments that supported their respective positions. The BTA examined all the
‘evidence presented at the hearing and reflected in the record. Based upon this eviderice,

the BTA concluded that the MacDonalds' SERP benefit listed in box 5 of their 2006 forim
W-2 is 4 pension and, therefore, that amount must be deducted from the MacDonalds’
income. in f,c,;&lmilating the taxable qualifying wage. This détermination is not
unreasonable or unlawful. o

{916} Appellants also conténd that'the BTA's decision conflicts with Wardrop v.
Middletown Income Tax Review Bd., 12th Dist. No. CA2007-09-235, 2008-Ohio-5208,
Although the Wardrop case -also involved the iiss»ue of whether a SERP Benefit was
taxable under Middletown's ordinance, the language of the ordinance was substantially

different than the Shaker Heights ordinance at issue hiere. In Wardrop; the Middletown

11
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ordinance expressly stated that earnings designated as "deferred compensation™ were
»ta;xab]e‘ Id. at § 36. In addition, the Middletown ordinance expressly distinguished tax-

exempt "pensions” from taxable "earnings designated as deferred compensation." Id. at
gs desig

438, Because the SERP plan at issue in Wardrop described itself as a "deferred

‘compensation arrangement” and because Middletown's ordinance expressly imposed a

tax on-earnings designated as deferred compensalion, the appellate court affirmed the

trial comt's judgment that the SERP payments were not exerapt from municipal
taxation. These facts are in marked contrast to those presented in this case. Here, the

Shaker Heights ordinance does not expressly tax deferred compensation. Moreover,

'-Wardmp‘ involved . an R.C. Chapter 2566 appeal—not an appeal pursuant to R.C,

-'Ghap{er 5717. TFor the reasons discussed in conpection with appellénts* sgé.ond
assignment of error, there are significant differences between these two ,avemie§ of
app’éa‘l. - For all these reasons, we find Wardrop distingnishable, and therefore,
unpersuasive.

{§17) In their third and findl argument in support of their fixst assignment of

' error, appellants contend that the BTA ‘sh‘ould‘hot,}}iave concluded that the SERP benefit

is a pension based solely upon National City's characterization and treatment of the
SERP as a pension. We disagree with appellants’ characterization of the rationale used
by the BTAin arriving at its décision. ‘ '

18} The BTA did not conelnde ‘that'_ MacDonalds' SERP benefit was 4 pension
solely because National City treated the SERP as a pension. ‘The BTA's decision also
notes the testimony of William Dunn who stated that "a pension is any plan sponsored

by an’employer that provides for post=retivement income that's designed to supplernent

~theirincome forlife." The SERP at issue meets this definition, Ray Stevens, a professor

of accounting, also "":testifi’ed that the manner in which National City reported the SERP
(as a pension) was consistent with GAAP. Lastly, the BTA noted that Machonald's
SERP benefit was not specifically fun@éﬂ by ;ﬁ’ational.fCity prior to MacDonald's

retirement ‘and that-none of MacDonald's cash salary was ‘deferred t6 fund the SERP
benefit. The BTA found that all these factors supported its determination. that

MacDonald's SERP benefit constituted a pension. Because the BTA's decision is not

unreasonable or unlawful, we overrule appellants’ first assignment of error.

12
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B. Second Assignment of Error (

{919} In its second assignment of error, appellants contend that the BTA erred
by (1) holding a hearing and allowing the introduction of additional evidence and
additional witnesses that could have been pre‘sented' to the board of review; and (2)
canductmg a denovo hearing without giving deference to the board of review's decision,
We chsagre(, with both of these arguments,

{420} In support of their argument that the BTA erred by allowing the
MacDonalds to present additional evidence at the hearing, appéﬂants cite to the process
for an appeal of a "final order, ad;udlcatlen or decision of any officer, tribunal, ‘

authorlty, board, bureau, commlssmn department or other division of any pohtlcal '

: subdlmsmn of the state“ to a court of common pleas. R. C 2506 01(A) Appe]lants pomt

~ out that in an appeal of a board of veview decision to a court of common pleas, R.C."

2506.03 limits the reviewing court's authority to consider evidence outside the

administrative record. However, those limitations do not exist in an appeal to the BTA

- pursuant to R.C, 5717.011(C). In fact, upon the application of any interested party, the

BTA is required to "order the hearing of additional evidence, and the board may make
such investigation concerning the appeal as it considers p‘mp‘er'." R.C. 5;5.17.011((3).
Here, the MacDonalds requested a hearing before the BTA. Therefore, appellants’
contention that the BTA erred when it permitted the introduction of additional evidenee
conflicts with the. express language in R.C. 5717.011(C). The BTA did not err by
permitting the introduction of additional zevi"dence

{421} Appellants also contend that the BTA erred by conductmg a de novo

hearing without giving deferenice to the board of review's decision. In essence,

appellants contend that the BTA failed to apply the correct standard of review. Again,
we disagree,

{922} Pursuant to R C. 5717.011(C), the BTA may hear am appeal based solely
upon the record and any eviderice con31dered by the administrative body below, or upon,
application of any interested party, it must set a hearing, permit the’ mtroducnon of
additional evidence, and "make such investigation conce'rmng the.appeal ‘as it considers
proper." Id. The statute does fiot set forth a standard of review.

13
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‘ {923} Appellants argue for a very deferential standard of review for R.C. 5717.011
appeals by again looking to appeals from a municipal taxing authority to a court of
‘common pleas pursuant to R.C. Chapter 2506. Although a court of common pleas may
hold 2 hearing in an R.C. Chapter 2506 appeal, its review must be confined to the
tr'a-né(‘:ﬁpt of the administrative proceeding unless the appellant satisfies one of the
conditions contained in R.C. 2506.03. In addition, R.C. 2506.04 sets forth the standard
of review that the common pleas court must apply in deciding the appeal. R.C. 2506.04
provides: ‘ '

If an ‘appeal is taken in relation to a final order, ad]udlcatmn

or_decision covered by division {A) of section 2506.01 of the

Revised Code, the court may find that the. order,

adjudication,. or decision 1s unconstitutional, zl‘iegal

arbitrary, capricious, unreasonable, or unsupported by the

preponderance of substantial, reliable, and probative

evidence on the whole record. Consistent with its findings; the

court may affirm, reverse, vacate, or modify the order,

adjudication, or decision, or rémand the cause to the officer-or

body appealed from with instructions to enter an order,

adjudxcatxon or decision consistent with the findings or

opinion of the court. The judgment of the court may be

appealed by any party on questions of law as promded in the

Rules of Appellate Procedure and, to the extent notin conflict
with those rules, Chapter 2505. of the Revised Code.

(Emphasis added.)

{924} However, because R.C. 2506.03 and. 2506.04 contain. significant piovisions
not in‘Rﬁ_L,. 5717.011, appellants” reliance on these statutes, rand.scase law anolwng R.C.
Chapter 2506 -appeals, is misplaced. As previously noted, R.C. 5717,011 contains no
provision that limits the BTA's review to the record developed in the administrative
proceedings below when a hearing is requested. There is o provision in R.C. 5717.011(C)
that suggests the BTA must give any defereiice 6 4 board of review decision. The BTA's

authority is not limited by an express standard of review. Moreover, deference toa board

of review decision js illogical when the BTA hears evidence not presented to the board of

14
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review in’ conducting its own adjudication of the appeal.’ It is not this court's role to
second-guess the state legislature’s ‘policy reasoﬁ,"'s for esfablishing‘ two different appeal
mechanisms for board of review decisions. We note that the appeal provided pu.réuant to
R.C. 2506.01 is expressly in addition to any other remedy or appeal provided by law. R.C.
2506.04(B). Because the BTA did not err when it"permitted thie MacDonalds to introduce
additional evidence at the hearing and when it considered that evidence in reaching its
decision, we overrule appellants' second assignment of error. .

{9 25) ’Haﬁng overruled appellants' two assignments of exror, we affirm the order
of the BTA: - : | | '
Order affirmed..

O'GRADY, J., concuxs. - -
TYACKS, J., conenrs in part and dissents in part.

TYACK, J., coneurring in part and dissenting in part.

{§26} Irespectfully concur in part and dissent in part.
. {§27) Most of the factsin this case are not in fdi’smite.. William E. MacDonald, 111
("MacDonald"), was a vesident of the ¢ity of Shaker Heights until Decernber 27, 2006,
MacDonald had been employed by National City Corporation. for 38 years until his

retirement on December 31, 2006. MacDonald was vice-chairman and qualified for

benefits under the company's Non-Contributory Retirement Plan and Supplemental
Executive Retirement Plan' ("SERP"). MacDonald elected to receive SERP benefits
beginning in 2007 in the form of & joint and survivor annuity that ‘will cease upon the
death of MacDonald and his wife. The value of MacDonald's SERP benefit, that had not
been previously been reported, was induded in Box 5 of his 2006 Form W-2 which totaled
$14,566,611. Mr. and Mrs. MacDondld filed their 2006 ¢ty income tax return with
Shaker Heights, caleulating their tax liability on the amount reported in Box 18 of

! For these same reasons, we respectiully find the dissent's veliance upon ATRT Commumcations of Oliig,
Inc.v. Lipich; 132 Ohio St:3a 92, 2012-0hio-1975 and Tetlack v. Bratenahl; 92 Ohio-St.3d 46 {2001) to'be
misplaced. Both cases involved R.C. Chapter 2506 appeals. In addition, we did 336t hold thit appellants .
had the burden of proof at the hearing before the BTA. 'Rather, we held that the BTA did not.act
unteasonably or unlawfully in finding that the Machonalds satisfied their burden in establishing that the
SERP benefit wasa pension..

15
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MacDonald's W-2 form which totaled $_5,4,$9,~597._84.. It is not disputed that ;the'SERP 5 a
nonqualified deferred-co'm‘p“ensation plan.

{428} The Regional Incqme Tax Agency ("RITA™), acting as Shaker Heights' tax
administrator, issued a notice to MacDonald that his municipal tax lability would be
caleulated based on Box 5 of his W-2. MacDonald appealed to the Shaker Heights Income
Tax Boerd of Review (“Shaker Heights Board") which is a municipal board of appeal
("MBOA"), arguing that the SERP was a pension and was exempt from municipal

‘faxatmn

{29} The Shaker nghts Board concluded that the amount in Box 5 that was

-attributable to MacDonald's SERP was not a pensmn and had net been exempted by

Shaker Heights' Code of Ordinances 111.0901 and therefore is taxableas it is found ; in Box
5 of MacDonald‘s ‘W-2. The MacDonalds appealed to the BTA, which reversed and found

Shaker Hexghfca et al.,_ then tx__m,ely appealed to thx,s court.

{030} Courts reviewing, a BTA decision must consider whether the decision was

- reasonable and. 1aw1°u " Cousmo Constr. Co. 1. Wilkins, 108’ Ohm $t.3d 90; 2006-Ohio-

162, § 10. An appellate court wﬂ] reverse.a BTA decision that is based upon an incorrect
legal conclusion. Gahanna-Jefferson Local School Dist. Bd. of Edn. v. Zaine, 93 Ohio
St:3d 231 (2001). But "[tJhe BTA is responsible for determining factual issues and, if the

record contains reliable and probative support for these BTA determinations,” this court
will affirm them. Am. Natl. Can Co. v, Tracy, 72 Ohio$t.3d 150, 153 {1905).

The Board of Tax Appeals did not follow the
proper standard of review

{931} Appellants' second assignment of error asserts that the BTA impropeﬂj}
conducted a de novo yeview of the Shaker Heights. Board's decision and improperly

allowed the introduction of new evidence that could have been presented tothe MBOA, I
agree in part. The BTA did not employ the conect standard of review because the
MBOA's findings are presumptwely valid absent a demonstratlon that those ﬁndmgs are

clearly unreasonable or unlawful. :However,uthere is no statutory prohibition tothe BTA
allowingadditional evidence.

16
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{32} An appellate court's scope of review on issues of law is plenary, including

the issue of whether the court or agency below applied the proper standard of review.

Bartchyv. State Bd. of Edn., 120 Ohio St.3d 205, 2008-Ohio-4826, | 43.

{933} Appeals from a MBOA may be made to the county's court of common pleas
or the BTA, and are governed by R.C. 5717.011;

Upon the filing of a notice of appeal with the board of tax
appeals, the municipal board of appeal shall certify to the
board of tax appeals a transcript of the record of the
proceedings before it, together with all evidence considered by
it in commection therewith. * * * The board may order the”
appeal to be heard upon the record and the evidence certified
to it by the administrator; but upon the application of any
interested party the board shall order the hearing of
additional evidence;, and the board may make such
mveshgatmn concerning the appeal as it considers proper.

{134} R.C. 5717.011(C). There is no guidance in the stafute as to the standard of

review. Nor has the Supreme Cowrt of Ohio articulated the standard of review by which

the BTA s to measure appeals fiom a MBOA. Thls is mosﬂy due to the recent enactment
of R.C. 718 11-in 2003, begmnmg to apply-for the 2004 tax year, which required the
creation of a MBOA 11 all municipal corporations that impose an mc:ome tax. R.C718.114.

{§35} By examining two similar tax appeal proceduresto the one at bar, I believe

‘we can determine the potential standard of review in this case. The first standard is for an

appeal from the Ohio Tax Commissioner to the BTA in which "the tax commissioner’s

~ findings 'are presumptively valid, absent a demonstration that those findings are clearly

unreasonable or unlawful.” Consequently, the taxpayer carries the burden 'to show the
manner and extent of the error in the Tax Commissioner's final determination.’ "Global
Knowledge Training, L.L.C. v Levin, 127 Ohio 5t:3d 44, 2010-Ohio-4411, 1 12, quoting

Stds. Testing Laboratories, Inc. v. Zaino, 100 Ohio St.3d 240, 2003-Chio-5804, § 30.

- The second is for an appeal from a municipal board of review to a-court of common pleas,

which is: authonzed by R.C. 9506 01; aud "the court may ﬁnd that the order, adjudmatlon
or decision is unconstitutional, -illegal, arbxtrar_y,_ ‘capricious, unressonable, of
unsupported by the preponderance of substantial, teliable, and probative evidencs on the
whole record." R.C. 2506.04.

17
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{936} Analyzing two cases from the Supreme Court, Tetlak v. Bratenahl, 92 Ohio ,
St.3d 46, 2001<Chio-129, and AT&T Communications of Ohio, Inc. v. Lynch, 132 Chio
Stad o, 20.12»-01110-1975? T belleve we are able to determire that appeals from a
municipality board of review to the BTA is most analogous to appeals from the Tax
Commissioner. In Tetlak, taxpayer Joseph Tetlak challenged the taxable status the
distributive share of his S corporation that he argued for the purposes of municipal

taxation was intangible income and therefore exempt, See Tetlak generally. Tetlak

- initially filed a protest which was denied by the tax administrator of the Village of

Bratenahl who stated that the dlstrxbutlons was income from an umncorporated business

en’atv and therefore taxable by mumcxpahtles Id.

937 Tetlak appealed to the Bratenahl Board of Rewew which upheld the tax

‘administrator's demal of Tetlak's protest. Id. Tetlak then filed an administrative appeal

pursuant to R.C. 2506.01 in the common pleas court. The trial court found that the
municipality may tax the distributions but the "determination must be supported by ‘the
preponderance of substantial, veliable, and ‘prbbgtiVe evidence on the whole record,’ R.C.
2506.04. Firidi‘ng that the [tax adminis’grator] did not make sﬁch deterlni.naf‘ién the court

reversed the decision of the board of review.” Id. at 47. The Eighth Dlsmct Court of

Appeals affirmed. the decision and the case went before the Supreme Court. Id,

{438} The Supreme Court expr esses; inreversing the Judgment that deference is

to be given to.a municipality when reviewing an iricome tax determiination:

The taxpayer, not the vﬂlage has the burden of proof on the
nature of the income at issue. It is well settled that ' “when an
assessment is contested, the taxpayer has the burden * ** to
show in what manner and to ‘what extent * * * the
commissioner's investigation and audit, and the fmdmgs and
assessments based thereon, were faulty and inéorrect. °
Maxxim Med., Inc. v. ’Zﬁacy {1999), 87 Ohio St.3d 337, 339,
720-N.E.2d 011, 913, quoting Federated Dept. Stores, Inc. v,
Lmdley {1983), 5 Ohio St:3d 213, 215, 5 OBR 455; 457; 450
N.E.2d 687, 688. Purlhermore, the 'Tax Commissionet's
findings are presumptively valid, absent a demonstr ation that

- those findings are clearly unreasonable or usilawfal.’ 1d., 87
Ohio St.3d at 339~340, 720 N.E.2d at 913-914.

This reasoning is applicable at the municipal Ievel
l“etlak at 51-52:

18
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{939} From this, T would conclude that the decisions of a MBOA are to be treated
with thesame deference as those of the Tax Commissioner when appealed. The Supreme

Court twice uses the-standards for the Tax Commissioner and specifically states that this

"reasoning s applicable at the municipal level" equating the deference given to the Tax

‘Commissioner and the hurdles required to overcome it as applicable to the Bratenahl tax
administrator or the Bratenahl Board of Review. Td. The case dt bar is-analogues to the
Tetlak; both cases examine the taxable statns of a type of income by a municipality, the
Bratenahl Board of Review and the Shaker Heights Boar din both cases conchided that the
income was taxable both of ‘the boards' decisions were overtumed upon appeal The
difference bemg the municipalities’ boards' demsxon in Tetlak was appealed to.a common
pleas court as opposed to the BTA, Tetlak emphasxs that the taxpayer must over come the
tax assessor's findings by showing that they are faulty -o; incorrect and that they are

- presuimed valid absent a showing of them being clearly unreasonable or inlawful. Id.

{440} AT&T Communications affirms that, while appeals from a MBOA to a

conimon pleas court under R.C. 2506.01 resemble de novo proceedings; they are not de

-:n,(_)\xol. AT&T Communications at 1 13. In AT&T Commurications, a refund of the city of

Cleveland's income tax was denied by the tax administrator. See AT&T Comimurications
generally. AT&T appealed to the Cleveland Board of Iricomie Tax Review which affipmed
the refusal of the refund and AT&T filed an appeal pursuant to R.C. 2506.01, Id. Similar
to Tetlak, AT&T Communications is a municipal income tax dispute in which after the
MBOA afﬁrmq that administrator’s findings the taxpayer appeals tothe court of common
pleas.

{§41} The Supreme Court affirmed that the courts. of common. pleas exercise
appellate jurisdiction: "[Wlhile an appeal under R.C. 2506.01 resembles a dé novo
proceeding, it is not de novo. There ave limits to a eourt of common pleas review of the
administrative body’s decision. For example, in ‘weighing evidence, the court may not
‘blatantly substitute its judgment for that of the agency, especially -in aeds of
administrative expertise’ ™ AT&T Communications at ¥ 13, quoting Dudukovich .
Lorain Metro. Hous. Auth., 58 Ohio St.2d 202 (1979). We find that the BTA may riot
conduct ‘a de novo review of 2 MBOA's findings nor may they substitute their own
judgment: It is the MBOA not the BTA that-has the expertise in the municipalities own.
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taxxng ordinances, There must be deference given to a MBOA's findings. The standards
that must be employed and the dispositions that must be reached ate more limited than
relief that could be awarded pursuant to a trial, therefore the administrative appeal is
more akin to an appeal than a trial. See AT&T Communications at 14.

{f42) Examining Tetlok and AT&T Comimunications, 1 would find that in a
MBOA's decision appealed pursuant to R.C. 5717.011 to the BTA, the taxpayer, not the
village, has the burden of proof on the nature of the income at issue. Tetlak at 51.. When
an assessment of a tax administrator is contested, the 'taxpayer'has the burden to show in

what manner and to what extent the findings and assessments were faulty and incorrect.

’ Id Fuﬂhermore an appeal pursuant to R.C. 5717 011(C} is not a denovo proceeding, it is

more akin to 4n appeal than a trial, there may not be a substitution of judgmet:t, and the
MBOA's findings are presumptively valid, absent a démonstration that those findings are

<learly-unreasonable or unlawful, See Tetlak at 5.1f5}2;A:7‘&T Communications at §13-14.

{043} Shaker Heights' second assignment of exrar also argues that MacDonald
was precluded from introducing new- evidenee to the BTA that conld have been introdnced.
tothe MBOA. There is no statutory basis for thls argument nor any case law that suggests.
the BTAshould be restricted i inthisway. The BTA isin fact required upon the application
D'f a'ny' inte’riés't'ed paﬂy'to "order ﬂle he‘a’ririg‘ of addi‘ﬁtjn'al evidence, and the board m'aé’y‘
While a court of COMMOT p]tds inan RC. 2506 01 appeal may conslder ewdence out&é‘.ei
the adnnmstratwev:ref,ord,, that authority is ¥mited. There is no statutcry equivalent in
RC. 577.011. See AT&T Communications at § 13. We find the BTA is able to hear
evidence in a MBOA appeal that could have been presented to the MBOA. Generally,

" however, it would not be in a taxpayer’s. mterest to purposely withhold ewdence from a

MBOA as the MBOA's findings should be presumpnveiy valid absent a demonstration -
they are clearly unreasonable orunlawful.

. TheBTA didnot address the MBOA's findings or presume them asvalid

{§44} Examining the BTA's decision and the Shaker Heights Board's decision, 1

would find that the proper standard of veview was not employed by the BTA which
conducted a hearing with no deference to factual findings, or interpretation of Shaker
Heights' city code by the Shaker Heights Board. The Shaker Heighis Board's findings are
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.required to be shown to be clearly unreasonable for the BTA to draw a different

conclusion. This includes the reading of Shaker Heights' Code of Ordinances 111.0901
which originally found MaeDonald's SERP not to be a pension and exempt from the

municipal income tax.

{445} Though the BTA cites Tetlak inits decision, it does not accord any deference
to Shaker Heights Income Tax Board of Review's findings of fact that MacDonald's SERP
is ot a ;i(ansion. At no point does the BTA address the reasonableness of the Shaker
I-ﬁieights Board's findings let alone addvess the 'q'uestion whether MacDonald has
demonstrated that those findings are clearly unreasonable Instead, the BTA acted as if it
were wmtmg ona clean slate. . ‘

{ﬁ[ 46} The Shaker Helghts Board conc}uded that the amount. reported on

MacDonald's W-2 attributable to his SERP was not a pension. but rather an amount that
" had not been previously reported, "and that was, at the time of its reporting, known, fixed.
and not subject to forfeiture to the benefit of Appellant. It was not & pension as that terni
“is commonly used, which is a payment of mﬁrement benefits after retiremient,” Shaker
‘Heights Board's. décisibn, at 10,"7”1?1{‘2 factual determinations about the SERP lead the

Shaker Heights Board to condudé thatit was nota pension:

[MacDonald] had the contractual right to SERP benefits if and
when he completed his time and other requirements set out in
the [Natmnal City] SERP program. Thus, with each month of
1serv1ce 1o [Natxonal Clty] {MacDonald], by his employee

services, ‘was "paying" for his contractual right to get those
. SERP benefits followmg his retirement.

This. "deferred” compensation continned %o accrue in
[MacDonald]'s favor until the end of 2006 when, i fact; its
present value, shown in Box 5 of his W-2, was actually
recognized as due and owing, though as yet unpaid and; thus,
ig income subjecttothe City's income tax.

[MacDenald] chose to use that"income™to purchase ajoin life:

- annuity. But [MacDonald] had the option to take the sum in
cash, emphasizing thatit-was: deferred compensation to which
_[Macl)onald] wasiow entitled.

Shaker Heights Board's decision, at 11
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{447} These are some of the factual and legal conclusions of the Shaker Heights
Board that must be 'presurhed valid unless demonstrated that they are clearly
unreasonableé or unlawful.

{448} The BTA did not really address the conclusions of the Shaker Heights
Roard. Instead, tﬁe BTA stated that while the SERP "falls ‘within the ambit of a
nonqualified deferred compensation plan, we do not find such designation necessarily

mandates its exclusion from the commonly accepted definition of pension.” BTA's

" decision, at 10. The BTA then simply made the determination that the SERP was &

pension. This Jgnored the Shaker Heights'Board's conclusion that t‘ne SERP is 3 deferred
compensation that could be used by MacDona}d as proof that fhe SFRP ‘was mot a
pension. - oo

- {449} The BTA then conduded that "we need ook no farther than the terms of
National City's SERP to discern its purpose, i.¢., 'to provide for the payment of certain
pension, disability and surviver benefits in addition to benefits ‘which may be payable
under other plans.' " BTA decision, at 11, This fails to address the conclusions and
argumerits made by Shaker Heights Board. Again, I'find that the BTA did not presume
Shaker Heights Income Tax Board of Review's findings as valid and did not show what
demonstrates those findings to be clearly unreasonable or unlawful,

4 50} The second assignment of exror should be affirmed in pait and over mled in

part. Since the majority of this panel does not do 5o, to-that extent, respeetfully-dlssent
in part.
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Ms. Margulies, Mr. Johrendt, and Mr. Williamson concur.

Appellants filed the present appeal seeking to overturn a decision issued by the
city of Shaker Heights Income Tax Board of Review, hereinafter referred to as “MBOA”
which affitmed an adjustment effected by the city’s tax administrator, in this instance the

Regionat Income Tax Agency (“RITA™)? to appellants’ jointly filed 2006 municipal income

tax return, We proceed to consider this matter upon appellants’ notice of appeal, the statutorily
required transcript (“S.T.”) certified by the MBOA pursuant to R.C. 5717.011, the record of

the hearing ‘convened before this board, and the briefs submitted on behalf of the parties and

amici curiae?
The pertinent facts are generally not in dispute. William E. MacDonald, HI, a
resident of the city of Shaker Heights until December 27, 2006, had been employed by

National City Corporation for thirty-eight years until his retirernent on December 31, 2006, At

the time of his retirement, MacDonald was vice~chaitman of National City and qualified for

benefits under the company’s Non-Contributory Retitement Plan and Supplemental Executive

Retirement Plan (“SERP”). ‘See Exs, 1 through 4. MacDonald ¢lected to receive SERP

benefits beginn‘ing in 2007 in the form of a joint and survivor anpuity that will cease upon the

second death of either of the MacDonalds. $.T., Tab 11A at 34-35; Bx, 5. Pursuant to the

! thle the city of Shaker nghts established a “board of tax review” to hear and decide appeals involving

:challexnges to dec:swns made by the city’s tax. admxmstrator s6¢ S T., Bx. 13 Codxf ed Ordlnﬂnce Sectmn

fof thts board we lel contmue to rafer to such tnbunal as:a mumclpai board nf appeal (‘MBOA”}

% While COS 1110302 discloses that the “‘{a]dmlmstmtor means the Director of Finance,” through COS.
1112311 the city authorized RITA (o administer atid snforce the eity's Hicome tax provisions, authorizing it to

» ?erform the duties and act with- the-authority of the: citys administrator.. $.T., Ex. 13.

: Through-priot order; two exhibits attached to the brief filed on behalf' of thecity of Cleveland were:stricken
from consideration. MacDonald v City of. Shaker His, (Interim Order, Dec; 21, 2010), BTA No. 2008-K-1883,
unreported,.
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pérties’ stipulatioil submitted to the MBOA, 3.T., Tab 10,' the present value of MacDonald’s
SERP benefit not previously reported was included in Box 5 of his 2006 Form W-2, entitled
“medicare, wages, and tips,” and totaled $14,566,611. S.T., Tab 11D. Appellants jointly filed
their 2006 city income tax return, calculating their tax liability on the amount reported in Box
18 of MacDonald’s Form W—Z, entitled “local 'v;/ages, tips, 6te.,” i.e., $5,459.597.84. §.T., Tab
10.

Thereafler, RITA, acting as the city’s tax administrator, ﬁetic‘ed appellants that
their tax lability would be recalculated so as to include as faxable income the amount
appearing in Box 5 on Form W-2, resulting in an increase in their city tax liability fmm
$71,447 10 $230,820. 1d. As provided for in R.C. 718.11, appellants appealed to the MIBOA,
presenting the testimony of Patricia M. Emond, then senior vice prf;'Siden‘f with National City
responsible for the management of the company’s executive compensation programs, Richard
Toman, a tax attorney with National City, and appellant William MacDonald. The city’s tax
‘administrator called as its ‘witnesses Mark Taranto, RITA’s assistant direcior of tax, and Jim

Neusser, former tax commissioner for the city of Akron. The MBOA ultimately dénied

‘appellants’ objection to the tax administrator’s recalculation, concluding the amount included

in Box 5 of MacDonald’s Form W-2 related to his SERP benefits was not a pension o

otherwise exempted from taxation under the city’s ordinances; that the taxation of such amount
p :

did not violate federal law, and that it therefore consfituted income taxable by the city of

Shaker Heights.

* While the “proposed stipulations™ are.unsigned, the parties acknowledged their agreement to fheir terms

during the MBOA s hearing: 8.T., Tab [1A.at 10,
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From this decision, appellants filed the present appeal pursuant to R.C. 5717.01 i,
where the parties were accorded an opportunity to present evidence in addition to that provided
to the MBOA. At this board’s hearing, appellants again called Patricia Emond as 4 witness, as
well as William J. Dunn, a certified public accountant, certified financial planner, and partner
with PricewaterhouseCoopers, Dr. Ray G. Stephens, a professor of accounting, and Thomas M.
Zaino, former Tax Commissioner Qf Ohio, the latter testifying regarding Am.Sub.H.B. No. 95.5

Initially, we acknowledge the standard by which out review is to be conducted.

- Although the Supreme Court has not yet considered an appeal filed pursuant to R.C. 5717.011,°

it has reviewed similar appeals taken from municipal boards of appeal to common pleas courts

pursuant to R.C. 2506.01, commenting in Teiak v, Bratenghl (2001), 92 Ohio St.3d 46, as to -

the burden botne by an appellant:

“The taxpayer, not the village, has the burden of proof on the
nature of the income at issue. It is well settled that ““when an
assessment is contested, the taxpayer has the burden “*** o show
in what manner and to what extent ***° the commissionet’s
iﬁVeSti*gaﬁOn and audit, and the findings and assessments based
thereon, were faulty and incorrect.”” Maxxim Med, Inc. v, Tracy
(1999), 87 Ohio St3d 337, 339, *** quoting Federated Dept,
Stores, Inc. v. Lindley (1983), 5 Ohio $t3d 213, 215 *+*,
Furthermore, ‘the *Tax Coramissioner’s findings are
presumptively valid, absent a demonstration that those findings
dre cleatly unreasonable or unlawful’” 1d.; 87 Ohio St.3d at 339-
340, ok >

¥ Since we do not find the legistation discussed by Zaino to be dispositive of the outcome of this appeal, we
simply note the limitations which exist regarding this board’s ability to-rely upon-exfrinsic evidence to divirie
the General Assembly’s infent in ifs enactment, See, generally, Financial Indemntly Co, v, Cérgile (1972), 32
Ohio Misc. 103. See, also, Jack Schimidt Lease, Inc, v. Tracy (July 14, 1995), BTA No. 1994:M-13,
unreported, affitned subnom. Zatud Oldsimobile Pontiac, Inc. v. Tracy (1996), 77Ohio 834 74, ,
8 For taxable years beginning on or after.J anuary 1, 2004, the General Assembly, through Am.SubH.B. No. 95,
effective Seépteniber 26, 2003, and uncodified section 156, endcted R.C. 5717.011, thereby establishing the
Board of Tax Appeals 4s an alternative forum with coneurrent jurisdiction to hear and decideappeals from
municipal boards of appeal with regard t6 taxable years beginning on or affer J anuary 1, 2004,

4
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“This reasoning is applicable at the municipal level.” Id. at 51-
52. (Parallel citations omitted.”) :

See, also, Marion v. Marion Bd of Rev. (Aug. 10, 2007), BTA No. 2005-T-1464, unreported,

a3 (“[Wlhen cases are appealed from a municipal board of review to the BTA, the burden of

proof is on the appellant to establish its rightto the relief requested. Cf, dlean Aluminum
Corp. v. Limbach (1989), 42 Obio St:3d 1217,

In order do provide funding for s municipal functions, the city of Shaker

Heights has levied an annual tax “on ali salaries, wages, commissions and other

compensation[.]” COS 111.0101 and 111.0501. While it is constitutionally permissible for a
muniéipality to impose such a ‘tax; the Genetal Assembly may nevertheless restrict such
authority:

“Municipal taxing power in Ohio is derived from the Ohio
Constitution. Section 3, Article XVII of the Constitution, the
Home Rule Amendmeiit, confers sovereignty npon municipalities
to ‘exercise all powers of local self-government.’ As this court
stated in State ex rel. Zielonka v. Carrel (1919),.99 Ohio St. 220,
227, ¥** ‘ItThere can be no doubt that the grant of authority to
exercise all powers of local goverhiment includés the power of
taxation.” ,

“However, the Constitution also gives to the General Assembly
the power to limit municipal taxing authority. -Section 6, Article
XU provides that “[tJhe General Assenibly shall provide for. the
organization of cities, and incotporated villages, by general laws,
and restrict their power of taxation *** so as to prevent the abuse
of' such power.” Section 13, Article XVIII provides that “[laws
may be passed to limit the power of municipalities to levy taxes
and inour debts for local purposes ***, See Franklin v: Harrison
{1960}, 171 Ohio St. 329, *#* » Cincinnati Bell .Tel. Co. v.
Cincipnati (1998); 81 Ohio $t3d 599, 602. (Parallel citations
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In this regard, the General Assembly enacted R.C. 718.01(F),” which provides in
part:

“A-municipal corporation shall not tax any of the folloWing:

SO

“(10) Employee competisation that is not ‘qualifying wages’ as
defined in section 718.03 of the Revised Code[.]”

Relevant herein, R.C. 718.03(A) defines the term “qualifying wages” in the
following manner:
“As used in this section:

R & 3

“2) ‘Qualifyiﬁg ‘wages’ means wages, as defined in section
3121(a) of the Internal Revenue Code, without regard to any
wage limitations, adjusted as follows:

Sosg ok

“(c) Deduct any amount attribuiable to a nonqualified deferred
compensation plan or program described in section 3121(v)2)}C)
of the Internal Revenue Codg if the compensation is included in
wages and has, by resolution or ordinance, been exempted from
taxation by the municipal corporation,™

In this instance, the parties are in agreement that the amount in contmversy is

»attnbutable to MacDonald’s SERP, a-nongqualified deferred compcnsanon plan, and that such

amount appeated in Box 5 of MacDonald’s Form W-2 entitled “local wages, tips, ete.” Itis

_'7 Apphcabla to taxab]e years: lbegmmng on or after. January 1, 2008, this pmvxsmn ‘now appears in R.C.
‘7!8.01(1-};)(10) See AmSub H' § 2 codified section 3,

Y Conisistent ion; R:C. 718.01(E) elso indicated that “[tihe legislative suthority

of a.municipal cerpmatwn, may, by 6rd1nan¢é oF resolunon, exempt from thhholdmg and from tix o lnooms
the. followmg #4% (2). Compensation afiributable to a nongualified deferred .compensation plan or program
“deseribed insection 3121(v)(2)(C) of the Internal Revenue Code Applicable totaxable years beginning on-or
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also uncontested that the city has not, by resolution or ordinance, expressly exempted from

taxation amounts attributable to a nonqualified deferred compensation plan. 1t is therefore the

¢ity’s position that such amounts are taxable.

However, appellants argue that the amount attributable to National City’s SERP

constitutes a pension which is nontaxable pursuant fo COS 111.090]:

“The tax provided for herein shall not be levied on the following:

Seskskok

“(b) Poor relief, unemployment insurance benefits, old age
pensions or similar payments including disability benefits
received from local, State or Federal governments, or chatitable,
religious or educational organizations.

“(c) Proceeds of insurance paid by reason of the death of the
insured, pensions,- disability benefits, -annuities, or gratuities not
in the nature -of compensation for services rendered from
whatever source derived.”

The MBOA rejected appellants” claim that the National City

pension, holding as follows:

“A. First, such benefit is pot @ *pension.” The nonqualified

deferred compensation plan benefits included in Box § of the

2006 W-2 ‘was not an ‘amount that had been paid to Appellarits;

rather the amount was: the portion of the present values of the

Appellant’s SERP that had not been previously reported, and that
was, -at the time of its reporting, known, fixed and not 'subject to
forfeiture tothe benefit of Appellant. It was not a pension as that
termyis commonly used; which is a payment of retirement benefits

~ after retitement.

Footnote: contd:

after January 1, 2008, . this provision now appears in RC TIBOTEH D).
uncodified section 3.

“B. Second, the amount on the W-2 had not yet been paid to

Appellants and Appellants had not received any proceeds from

the benefit. Section 111.901 [sic] C.O. exempts payments ot

prooeeds from pensmns

SERP was g

See AmSubHB. No. 24,
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“C. Appellants argue that the words ‘proceeds of found in
§ecuon 111.0901(c) applies [sic] only to the first item, namely,

. insurance paid by reason of the death of the insured,” and not
to the word ‘pension.” However, this does not change the legal
conclusion that the common understanding of the word *pension”
contemplates payments made in some form to the employee.
Thus, there is no legal need to refer to the “proceeds’ of a
‘pension’; the word itself contemplates payments made o a
former employee.” S.T., Tab 12at 10.

Appellants assert that the MBOA’s characterization of pension is unduly

restrictive and is inconsistent with both the terms and purpose of the National City SERP.

Because the term “pension” is not defined in the city’s tax code, appellants refer to several
other sources, including a U.S. Treasury regulation,’ dictionafiés,“’ the testimony of its
witnesses, va’nd' the terms of the SERP itself, when advocating it is a pension.

Patty Emond, mahager of National City’s executive compensation program,

testified that National City implemented its SERP in order “[t]o provide competitive pension

benefits to executives.” She explained that SERPs became populat in the 1980s when federal

© tax law chatiges established imits on the amount of anrual compensation that could be used in

caleulating benefits for employee pension plans and, as a result, companies sought ways to
provide benefits through supplemental plans, National City’s SERP is considered a defined

benefit plan where the employer provides a specific benefit or sets forth a specific formula

’ Appeliants refer to example 8 set forth in Treasury Regulation §31.3121(v){c), which describes one particular
type of SERP as@ pension,

1 their bifef, appeliants state that “[flor example, Webster's Third New Intetniaticnal Bictionaty of the
Euglish Language defines ‘pension,” in part, as *one paid under given conditions to a person following his
retirement from service (as dus to age or dnsablhty) or'te. the m-vmng dependents of-a person entitled ta such
pénision.” Slmllarly, Black’s Law Dxcnonaxy (9" Ed.) defines ‘pension” as “fa] fixed sum paid regularlyto &
person (or to.the person’s beneficiaties), esp: by an employer as-a retirement. beneﬁt ” Appellants’ brief at.
13-14.. Tt is not uncommon for coutts to reférto such sources when looking to aseribe 4 definition to common,

undefined words. See, e:g,, Sunoco; Inc. (REM) v. Toledo Edison Co., Slip Opinion No. 2011-0hio=2720; at
339; Global Knowledge Tyaining, LL.C. v, Levin, 127 Ohio 8t.3d 34, 2010-Ohio-4411, at §35.

82
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used to derive such benefit. In this instance, a targeted replacement ratio of approximately
60% of pre-relirement income was established as the intended benefit, derived by employing a
calculation that takes into consideration salary, bonuses, and total years of service, limited in
part by Social Security compensation and MacDonald’s qualified pension plan benefit. See
Ex. 5,

Emond distinguished the National City SERP from other deferred compensation
programs in place, both qualified and non-qualified,” indicating that while National City
withheld city income tax on the forms of deferred compensation received by MacDonald, it did
not do so with regard to SERP benefits as they were treated by National City as an unfunded
obligation to pay pension benefits to MacDonald. She also indicated that National City
reflected its SERP as a pension plan in'its 2006 annval teport to its shareholders. See Ex. 7, at
76-78. Emond’s testimony in this regard is consistent with the stated purpose of the National
City SERP ss set forth insection 1.2;

“1.2 Purpose. The purpose of the SERP is to provide for the

Ppayment. of tertain pension, disability and survivor benefits in

addition to benefits -which may be payable under other plans of

the Corpomtxon The Corporation intends and desites by the

provisions of the SERP to recognize the value to the: Corporatmn

of the past and present service of employees covered by the SERP

and 'to encourage and assure their continued Service to the

Corp@ratmn by making more adequate provision for their future

- security than other plans of the Corporation provide.” Exs, 1 and
2.

William Dunn, who testified that he advises companies with regard to the

establishment of compensation programs, identified several Tactors impacting the

" 1In this regard Emond testxf ed that National City “offerfed] 2 qualified deferred compensation plan Which
-would b the 401¢k) plan that allowed for deferrals of salary and bonus. We also had non«quaixf’ ed deferred
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establishment and tailoring of pension plans over the past thirty years, ¢.g., economic,
regulatoty, employer/employees’ goals, as well as the variances amongst such plans. Dunn
indig:ated that “*pension” is a term unfortunately that is not a term of art, it’s 4 term of common
usage, and as a result different people will call pensions different things.” HR. at 68.
Continuing, “I would personally say a pension is any plan sponsored by an employer that
provides for post-retivement income that’s designed to supplement their income for life.” Id. at
69. Ray Stevens, a professor of accounting, testified that the mianner by which National City
reported its SERP was consistent with Generally Accepted Accounting Principles (“GAAPY). |

While the National City SERP falls within the ambit of a nonqualified deferred
compensation plan, we do not find such designation necessarily mandates its exclusion from
the commenly accepted definition of pension which has not been otherwise limited by the city.
As the MBOA. pointed out in its decision, “{tJhere is no dispute that Appellant’s SERP was not
specifically funded by National City Corporation prior'to Appellant’s retivement and that none
of Appellant’s cash salary was deferred to fund the SEKP."" S.T., Tab 12 4t 7. Where the city
has left the term pension open to interpretation, it is appropriate to look to othet seurces in
order to determine what may be considered pension benefits. See, generaily, Wardrop v.
Mz‘dc;’,le«zown fln,comé Tax Review Bd., Butlér App. No. 1(’323&26J(')::f-Z-1)’9:«235',> 2008-Ohio-5298, at,-
124 (“It is 'heyondw&fispr;ltq, however, that the Superintendent of Taxation, ,who~is~¢hargedfwitii
promulgating rules and regulations to define and amplify Middletown’s tax ordihance, cannot

add 1o or exceed the plain language of the ordinance itself. See, .., Ransom & Randolph Co.

. Evart (1944), 142 Ohio St. 398, 407-408; City of Cincinnati v. De Golpér (1969), 26 Ohio

Footnote contd:

compensation which ailéwed for deferrals of salary and borius as'well, ul, and those weré aliowed in excess of
the limits imposed on the 401(k) plan.” HL.R. at38.

10
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App.2d 178, 181-182, affirmed (1971), 25 Ohio St.2d 101.”). Although we reach a different
outcome based upon the language employed, consistent with the approach adopted by the court
in Wardrop,”* we need look ne further than the terms of National C‘ity’s SERP 1o discern its
putpose, L., “to provide for the payment of certain pension, disability and survivor benefits. in

addition to benefits which may be payable under other plans,” and the cify’s tax code to

deterinine taxable status, ie., “|tlhe tax provided for herein shall not be levied on ***

penéionsf[d” Cf. Ladd v. City of Oregon (Mar. 29, ‘2911)‘,BTAVNO. 2008-K-2371, unreported.
We conclude that the amount reflected in Box 5 of MacDorIald’erdrm W-2
attributable to SERP paﬁnents constitutes a pension benefit and as such is not subject to tax by
viftue of COS 111.0901. Given out conclusion in this regard, we need not reach the other
arguments made by appellants. Consistent with the preceding, it is the decision and order of
this 5oard' that the decision of the city of Shaker Heights Income Tax Boatd of Review must

be, and hereby is, reversed.

2 The Wardrop tourt held that “to determine whther paymierits made onder AK Stecl's SERP plan are taxable

| by Middletown, we need’ oniy to examine the language of the plan and the oty tax code. Asticle I of the SERP

plan:i itself xdentxﬁes it as ‘an-unifimded deferred compensation arrangement maintained by the Company for the

‘purpose of pr owding supplemental retirenient benefits for aseléct group of management or highly (,ompcnsated
employees[.]’ (Emphasxs added.) Middietown’s codé authorizes a tax ofl. *qualifying wages, commissions,
other compemanon -and-other taxable income[.]” MCO §890 03(2)(2).. The code defines ‘other compensation’
to include “ears HiNgS: desrgna!ed as deferred compensation.” MCO §890.02(a)(26) {emphasis added). Because
the SERP plan describes jtself as o “deferred compensation arrangement’ and Middletowh's ordinances impose
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I hereby certify the foregoing to bea true and
complete .copy of the action taken by the
Beard of Tax Appeals of the State of Ohio and
entered upon its journal this day, with respect
to the captloned matter,

Safly F Van Meter, Board Secretary

Footiiots ‘contd.
4 tax on ‘eamings designated as dﬁferred compensatmn,’ the trial court comectly -concluded that SERP
payments are not exempt from municipal taxation” 1d. at 439, (Emphasis sics)
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Susan W. MacDonald,

“Tax Admlmstratar,_

oY

()

SHAKERHEIGHTS

INCOME TAX BOARD OF REVIEW
CITY OF SHAKER HEIGHTS, OHIO

William E. MacDonald, 11,

Appeliants,
v, DECISION
ISSUED: AUGLIST 8, 2008

Reg!on al Income Tax Agency,
On behalf of Rohert Baker,

Appeltee,

In this matter before the Income Tax Board of Review ("Board"), Appellants challenge
the: final determination issued on February 28, 2008, by the Regional Income Tax
Agency ('RITA") as Tax Administrator for the City of Shaker Heights (“City"), which
concluded that RITA’s income tax adjustments to Appellants’ tax year 2008 liability, as

set forth In RITA's change of !labﬁity notice of May 8, 2007, were correct and, therefore,

the Appellants’ 2008 municipal income tax liabllity to the City 'sholld be calculated on
the wages reported in Box 5 of the Appellant's 2006 W-2, not on the wages reported in

‘Box 18, Local wages, tips, ete, of the 2008 W-2.

This appeal was brought before this Board purstiant to Section 111.2503 of the Codified

Ordinarices (C.0.) of the City. The Board establishied Procedural Rules for the Board
pursuant to Section 111.2501 C.0. at its meeting of June 6, 2008. The heating in this

matter was held pursuant to said Procedural Rules.

The. hearing in this matter was held on July '8, 2008. A Court Reporter recordsd the
proceedings. The hearing was held in private. -

“In recognition of the confidential nature of this matter, this Decision does not include any
‘specific Income tax or financial data related to Appeﬂants specific circumstances. The

Board has found that such specific. information is not relevant oF necessany to its
Decision in this appeal,

‘CITY:OF BHAKERHEIGHTS | INCOMBTAX BOARDOF REVIEW

SIBLEE ROAD| SHAKERHERSHTS, DHA9IE0 1 6L 2154811440 1 FAX 96491, 1497 1WEB shakeronlivecom, ) Ohtg Reley 711
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Procedural History

4. On March 27, 2008, the City's Board recejved a Notice of Appeal from a
final determination of the City's Tax Administrator, RITA, issued February 28, 2008, filed
on behalf of Willlam E. MacDonald, 1Ii (individually denoted as "Appellant”) and Susan
W. MacDonald (fogether denoted as "Appellants”) by their lsgal counsel, '

2. On May 9, 200’8, the Board sent a letter to Appellants’ couinsel advising
him that the Board had received the Notice and that the hearing was tentatively
scheduled on July 9, 2008, The letter was sent by facsimile, electronic mail and regular
.S, mail. ' .

3. On May 16, 2008, the Board sent a letter to legal counssl for RITA
advising her of the filing, sending her a copy of the filing, and notifying her that the
tentative hearing date was July 8, 2008.

4. COn.June 6, 2008, the Secretary to the Board issued a Pre-hearing Order,
sent by facsimile and regular mall, which ordered the following:
A. The hearing of this matter shall be held on Wednesday, July 9, 2008,

starting at 8:30 a.m., in Conference Room B, at Shaker Heights City Hall, 3400 Lee

Road, Shaker Heights Ohio 44120, v ‘
_B. Any additional brief or supporting argument on behalf of Appellant may

_handdelvery..

be Tiled With the Secrefary and served on the Appalies no Jater hian Juns T8, Z0UB:

C. Any reply brief or supporting argument on behalf of the Appellee may
be flled with the Secretary and setved on the Appeliant no later than June 30, 2008,

B. Any reply by Appsliant to Appelles’s brief or supporting argument may
be filed with the Secretary and served on the: Appellee no later than July 7, 2008.

E. The parties shall file with the Secretary and serve the otherparty a list
of witnesses that party intends to call at the hearing and any documents or other

-material that the party intends to introduce into evidence, other than what the partles file

as part of their pre<hearing briefs, no later than July 2, 2008. -
F. The parties may fils with the Secretary a proposed Stipulation of facts,
and any such proposed Stipulation shall be filed with the Board no later than July 2,

- 2008,

G. The Rules and Procedure for the Hearing aitached fo the Order have
been adopted by the Board and shall be used to conduct this process, including the
hearing. These Orders and the various dates may be extended or modified at the
discretion of the Beard or the Board Secretary. ;

H. The tetm "served” as used in this Order means actual delivery and

 receipt by the receiving party by 4:50 p.m. on the required date by E-mail, facsimile or

5. On.dune 13, 2008, the Board received a letter from Appellant stating that

the Notice of Appeal and attachments would serve as Appellants’ brief i1 response to
the Preheating Order; paragraph 2. |

2:0f 12
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6. On June 30, 2008, the Board received the Reply Brief of Appefiee.

7. On July 2, 2008, the Board recsived the witness and exhibit lists from
Appellants.and Appelles.

8 OnJuly 7, 2008, the Board received Appellants’ Reply to Appelleg’s Reply
Brief. . ’

: 8. On July 9, 2008, the Hearing in this matter was held. Afier a pre-hearing
conference held just prior to the start of the Hearing, certain stipulations were agteed to
by the parties {which are set forth in their enfirety below). At the conclusion of the
Hearing, the Board and parties agreed that the appeal would be decided based on the
pre-flled briefs and documentary evidence, as well as the evidence and argument
presented at the Hearing, and that no post-hearing briefs would be filed. The Board then
metin Executive Session to reaclyits decision, which is set forth in this document.

- lesues Presented

The parties agreed that the issues before the Board for determination in this
appeal are as follows: :

1. Is the Appellant's Supplemental Executive Retirement Plan (SERP), which

~ is-a nongualified deferred compensation plan, a "pension” as that term-is Used in
Section 111.0901 { b) and (c) of the City's Codified Ordinances?

2. If the SERP is a “pension” under Section 111.0801 (b) and {c)ofthe City's
Codified Ordinances, does the City's exemption set forth in that ‘section ‘apply only to
payments made to Appellants under the SERP oy does the exemption apply also {o the
-amount stated in Box 5 of Appellant’s 2006 Form ‘W-2, which represents the present
valuie of the portion of Appellant's SERP benefit that was.not previously reported?

Standard of Proof

The Appellant must show by a préponderance of the evrdence and by the |
applicable rules of law that the issues before the Board should be answered in the
affirmative in orderto prevall in this appeal.

Stipulations
1. Prediled Exhibits of the parties are admitted into evidence without
objection:

A. Appellants’ Exhibits A~ 1, and
B. Appeliee's Exhibits 1 —3,

30f12
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{SERP).

2. Administrative notice is taken and accepted by the parties of the Municipal
Tax Code, Chapter 111, of the City of Shaker Heights Codified Ordinances.

3, Administrative notice Is taken and accepted by the parties of the Regiohal
Income Tax Agency (RITA) Rules.

4, Appeiiant William E. MacDonald 11l was an employee of National City
Corporation (NCC) for over 38 years.

5. Appellant qualified for NCC’s Supplemental Execu‘tive* Retirement. P!an'

B. Appellant's SERP Is a nonquaiified deferred compensation plan
7. Appellant retired on December 31, 20086.

B. The present value of the portion of Appellant’'s SERP bensfit that was not

'prewously reported was included in Box 5 of his 2006 Form W-2.

9. On or about April 12, 2007, Mr. and Mrs. MacDonald filed with RITA their
2006 Individual income Tax Return as res idents of i’ne Cxty of’ Shaker Heights

10,  Atftached to the return was Mr. MacDonald's Form W-2 Wage and Tax
Statement issued to him by his smployer, National City Bank. (NCB)

11 In Box 5 on the NCB W-2, Mr. MacDonald’s Medicare wages and tips for
Tax Year2006 equaled $  A® . ‘

12,  The MacDonalds caloulated thelr tax liability to the City of Shaker He:ghts
not on the compensation reported in Box 5 of the W-2 but on Box 18, Local wages, fips,
Bt6..., in the amount of § and arfived at a tax liability to Shaker Heights,

before payments and credits, of $ &

43, On May 8,-2007, RITA jssued.a notice to Mr. and Mrs, MacDonald that
their tax | Eabmty to Shaker Helights was 1o be calculated oni the wages reported in Box 5
of the W-2 and provided a proposed change of tax liability for Shaker Heights from
$} G 1o $ .

TNecs the parsnt -of National City Bank (“NCB') wihich 18 referfed to in Appaliant's’ Exhibit E as an
“affiliated service group” of NCC (ses Appendix A of Exhibit E.) NCC and NCB are'used interchangeably
m this Deglslon..

*The actual amourits set forth in the Stipulation have been leit-out of this Declsion in ordet to malitan
Appeliants' privacy, and 'each separato amount fs representad by & letter. It sholid be ngted that the:
amount represented by “A"is substantially-greater than the-ameint represented by “B” (i.e. more than 2.5
times greater) and, therefora, the ;amournt represented by D" s substaritially greater than the amount
represented by *'C” (! 2. mivre than 3 times groater).
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14.  Afinal determination by RITA was issued to the MacDonalds on Febryary
28, 2008.

_____ Findings of Fact

1. The Board accepts the Stipulations agreed fo hy the parties and
incorporates them into these Findings of Fact. There is no dispute as to the amounts of
money actually stated in the Stipulations, on Appe!lant’s W-2 Form, and in the

Appellarts’ Tax Form for 2008 and RITA's change of liability, which amounts are not
ﬁtated in this Decision.

2. As to the letters provided by Appellant as Exhibit G dated July 16, 1993
and September 29, 1993, which Appellant asserts ate relevant 10 this appeal:

A The relevance and probative value of these lstters to this appeal are
questionable due to the foliowing:

() The first letter is self-serving, in that it was prepared on behalf of,
among other cllents, National City Corporation (NCC), the former employer -of the
Appeﬂant and the entity funding the Appellant's SERP, ‘

(i) The second letter was prepared by the Tax Administrator for the City of
Cleveland, which i8 a member of the Central Collection Agency (GCA), and as such it is

not binding on the City of Shaker Hetghts the Regional Income Tax Agency (RITA), or
this Boatd, .

i) The first Ietter also specifically asks CCA Tor a review of "our
Interpretation of the CCA Rules and Regulatipns." Thus, these letters did not review
whether the issues and conclusions in the letters apply in matters subject to the
ordinances of the City of Shaker Helghts or the rules and regulations of RITA.

(Iv) Both letters are dated prlor to the 2004 change in State faw refersnced
in Appellants’ Initial brief, at p. 7, when “[s]ffective January 1, 2004, the provisions of
H.B. 95 became applicabte {and)...[pJursuant to HB. 95 nonqualified deferred

.compensation reflected In Box 5 of an individual's Form W-2 became sibject to
municipal income taxation,” Thus, these letters preceded it time the change in State law
that mandates that cities use the amount stated in Box 5 of an individual’s Form W-2,
- which included the Appellant's SERP amount, as the basis for the application of
municlpal lncome tax;
B.  Hthe letlers are relevant and probative to some-degree, than:

(1) The letter dated July 16, 1993 on behalf of NCC statesasto
“Supplemental Retirerment Plans”, such as the Appellant's SERP: “Conclusion: First,
there is no employer or eniployee contribution to tax while the individual is employed.
Second, the payments received after termination of employment Would be considered
‘parision income, and thus excepted from tax.” However; the Clty is not, in this case,
attempting to tax either pre-ratrremenLempiayeemor_employer_contr{bunons orafters
refirement payments. The City is attempting to tax the pre-retirement present value of
the Appellant's ponqualified deferred compernisation plan as set-forth in Box 5 of the

Appellant's W-2, pursuant to State law. Thus, Exhibit G Is silent on the issue before the
Board.
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(i) The letter dated July 18, 1993 does not refer to nongualified deferred

‘compensation plans as pensions. it does, however, assert that “the payments received
after termination of employment would be considered pens:on income, and thus

excepted from tax.”

3. As to the letters provided by Appellant as Exhibit H dated July 26, 1995
and Qclober 31, 1895, which Appallant asserts are relevant to this appeal:

A. The relevance and probative value ‘of these lefters to this appeal are

'questionab!es for the.same reasons listed in finding no. 2, above,

B.  If the letters are relevant and probative to some degres, the letter daled
October 31, 1995 simply. states that “Under current ordinance and regulations GCA will
not tax unfunded nonqualified deferrad compensation plans.” The letter does not
explain on what basu: the plans are to be exempt from mumcipai taxation or whether the
benefits under these plans are considered to be *pensions.”

4. The Internal Revenue Code does not define “pension.”

6. The federal Employment Retirement Income Security Act (ERISA)

" definition of pension includes nonqualified deferred compensation plans, ‘according to

testimony on behalf of Appeliants, However, the same witness stated that the ERISA

definition of pension would also include true deferred compensation plans in which the
, empioyae s mcome is actually wuthheld in the employege’s plan

6. The Appellant's SERP js an unfunded promise to pay by his former
smployer, NCG. When the amount is fixed, determinable, and not subject to forfeiture,
at the time of the employee's retirement, the present value of the entire benefit is
included in Box 5 on the employes's W-2 for that year The benefit could be-paid as an
annuity, as the Appeliant decided to take it, or as a lump sum. The form of payment

chosen by the employee does not affect the amount that appears in Box 5-on the W-2,
No actual payments were rade to the Appellants In 2006. Payments bagarn in 2007,

7. The Appellant was always aware of the SERP o which he was entitled.

He was aware that the longer he worked for NCC the greater the beneﬁt under the plan,

- 8. Appellant, Mr. MacDonald, was a resident of Shaker Helghts at least until
December 27, 2008,

8. | According to testimony-at the hearing of this appeal, the Shaker Heights
exempt on language in Section 111:801 C.0. is very similar fo the language of many

other cities inthe State.

40, “Tleveland's GCA has notifisd Appailants that Cleveland's ordinance does

not exempt Appellant’s SERP from taxation when included in Box 5 of Appellant's 2008

W-2,
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) 11, Testimony at the hearing identified the City of Findlay, Ohilo as possibly
the only or one of a very few cities that has specifically exempted nonqualified deferred
compensation plans from local taxation since 2004.

12, No evidence was presented that indicated that Appellants were
discriminated against or were otherwise singled out for taxation of these particular
beneﬂtﬁ.

Conglusions of Law

1. There is no dispute that no payments were made to Appsllants under the

SERP until 2007, Whether such payments are {axable by the City or not is not at issue
in this case

2. There is no dxspute that Appellant's SERP ‘was not specifically funded by

“National City Corporation prior to Appellant's retirement and that none of Appellant's

cash salary was deferred to fund the SERP; however, whether Appellant’s SERP was
funded or not funded prior to retirement, and/or whether it includes deferred cash salary
payments owed to Appeliant, are not relevant factors in determining whether the

Appellants should prevail or not in this appeal.

3, There s no dispute that, as a matter of law, Appellant's SERP is a

e ... Gefined in section 8121 (4} IRC: su

nongualified deferred compensation plan as described in section 3121 (Vi {(2) (Cyorthe
United States Internal Revenue Code ("IRC"), .and that, once the amount of the SERP
was fixed, detarminable, and not subject to forfeiture, the present value of the portion of
Appellant's SERP benefit that was not previously reported was included in Box 5 of

Appellant’s 2006 Form W-2,

4, State law, and in particular, Chapter 718 R.C., controls what Is taxable as

ncome by the City.

5. Chapter 718 was amended by the General Assembly through House Bl
95, which -amendments went into effect for tax years beginning. January 1, 2004,

8. Chapter 718 requiras that local governments use the Staté’s deéfinition -of

“gualifying wages” as the basls for application of any local income tax. (Section 718:01
(F) (10 R.C)

7, | ‘Qualifying wages” under Chapter 718 Is the amount calculated -and

reported in Box 5 of an individual's Form W»Z which ig the Medicare ‘wage basge, as
amount includes amounts attributable ta a._

nongualified deferred compensation plan és described in section 3121 (v} (2)- (C) iRC
unless such amounts have been exempted from tax by a municipality by ordmance or

resolution. (Section 718.03(A) (2) (¢)).
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8.  'Section 718.01 R.C. provides as follows:
(E) The legislative authority of a municipal corporation may, by ordinance

‘or resolution, exempt from withholding and from a tax ‘on income the following:

(2) Compensation atiributable to a nonqualified deferred compensation plan or program
described in section 3121(v)(2)(C) of the Internal Revenus Code.

Q. Section 718.03 R.C. provides as follows:

{A) As used in this section: (2) "Quallfying wages" means wages, as
defined in section 3121(a) of the Internal Revenue Code, without regard to any wage

limitations, adjusted as follows: (c) Deduct any amount attributable to a nonquatified
deferred compensation plan or program described In section 3121(V(2)(C) of the
Internal Revenue Code if the compensation is included in wages and has, by resolution

or ordinance, been exempted from taxation by the municipal corporation.

10.  Section 718.03 (A) (2) {c) R.C. allows the deduction of "any amount

-attributable to a nonqualified deferted compensation plan or program,” i the

compensation “has, by resolition or ordinance, been exempted from taxation by the
municipal corporation.”

11, There is no dispute that under Ohic law, the present value of Appellant's
SERP at the tims of Appellant's retirement, as a nonqualified deferred compensation

govarnments, or charitable, rel

ided in-Jocal qualifying wages and included. in Box's of Appellant's 2006

' W-Z beoommg the requisite basis for application of the City's income tax, unless an

exemption permitted.in Chapter 718 R.C. applies.

12.  Shaker Heights has not enacted any resolution or ordinance since the

-adoption of Section 718.08 R.C. that exempts nengualified deferred compensation
included in'wages from its income {ax ordinance.

13, The relevant Shaker Heights income tax ordinances were enacted in
19686, long befors the current varsion of Section 718.03 R.C.

14. Section 141.901 C.0. sets forth the exemptions from the Gity's Income
tax, as follows: '

111.0001 SOQURCES OF INCOME NOT TAXED,

The tax provided for herein shall not be levied on the following:

(@) Pay. or allowance of active members of the Armed Forces of the United
S’tates, or the income-of religious, fraternal, charitable, 'scientific, literary or educstional

JInstitutions to the extent that such income is derived from tax exempt real estate, tax
-exempt tangible or Intangible prope:‘cy, or tax exempt activities,

(b) Poor relief,- unemployment insurance: beriefits, old age psnsions-or similar

payments including disabmt?r benefits received from local, State or Federal
gious or educational organizations.

{c) Proceeds of insurance paid by reason of the death of the Insured, pensions,

disability beniefits, annuities, or gratuities not in the nature of compensation for services

randerad fromy whatever source detived.
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(d) Receipts from seasonal or casual entertainment, amusements, sporls events
and health and welfare activities when any such are conducted by bona fide charitable,
religious or educational organizations and associations.

{e) Alimony raceived. , .

(f) Personal earnings of any natural person under gighteen {18) years of age.

{g) Compensation for personal injuries or for damages to property by way of
insurance or otherwise. ‘

(h} Interest, dividends and other revenue from intangible property.

i) Gains from involuntary conversion, cancsliationof indebtedness, interest on
Federal obligations, items of income already taxed by the State of Ohlo from which the
City is specifically prohiblted from taxing, and income of a decadent's estate during the
period of administration, except such income from the operation of a business.

(i) Salaries, wages, commissions, and other compensation and net profits, the
taxation of which is prohibited by the United States Constitution or any act of Congress
limiting the power of the States or their political subdivisions o impose net income {axes

on income derivad from interstate commerce. ‘ ; N
(k) Salaries, wages, commissions, and other compensation and net profits, the
taxation of which Is prohibited by the Constitution of the State of Ghio or any act of the
.iOhioGﬁneral Assembly limiting the power of the City of Shaker Heights to impose net
ncome taxes,

‘ 15, 8ection 111.901 C.0. does not specifically exempt amounts included in
wages that are attributable 1o a “nonqualified deferred compensation plan or program”
described in section 3121 (v) (2} (C) IRC,

16.  According to testimony at the hearing of this appeal, the Shaker Haights:
exemption language In Section 111.901 C.0. is very similar to the language of many
other cities In the State. The NCG letter In support of Appellants dated  June 14, 2007
(Appellee Exhiblt 3), states that Shaker's and Cleveland's exemption language are
*virtually identical.” Testimony af the hearing also confirmed that Cleveland’s CCA has
notified Appellants that Cleveland's ordinance does riot exempt Appellant's SERP from-
laxation-when included in Box 5 of Appellant's 2006 W-2. Testimony at the hearing also
identified the City of Findlay, Ohio as possibly the only or one of a very few cities-that
has specifically exempted nongualified deferred compensation plans from local faxatiory
since 2004. The Board finds that these facts are relevant to'the extent that they indicate
that at the time: the Ohio General Assembly enacted the current version of Section
718.03 through H.B. 95, local income: tax laws in Shaker and Cleveland, as well as in
other cities around the State, already exempted-“pensions and similar retirement
payments.” However, the General Assembly did not specifically refer, though it could
have referred, to “pensions and similar payments” in describing the exemption a
municipality could adopt for any amount attributable to a nonqualified deferred
compensation plan or program described in section 3121(¢)(2)C) of the Internal
Revenue Code, ' '

17.  The Gensral Assembly spacified the language of exemption that local
-governments ‘were ‘to use by ordinance or resolution if they wanted o exempt such
beneflts from tax. Thie plain language of Section 718:01 provides that 'a municipality
may by ordinance exempt from taxation the following: "compensation sttributable to a
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nohqualified deferred compensation plan or program deseribed in section 3124(v)(2)(C)

~of the Internal Revenue Code.” The language in Section 718.03 Is almost identical.

18. Chapter 718 R.C. and Section 111.801 C.0O. must be interprated in their
plainest meaning, if possible, without lengthy fact finding and legal argument as to
whether a nonqualified deferred compensatlon plan benefit as set forth in Box 5 of a W-

2 at the time of retirement is or is not a “pension or similar payment" or otherwise fafls

within the wording of the City's ordinance. Clearly, the language used by the General

Assembly has not been incorporated info the City's exemption language, either before

H.B. 95 was enacted in 2003 or since. Thus, the City did not specifically exempt

nonqualified deferred compensation plan bensfits under the IRC from taxation, sither

before or after passage of the current Chapter 718 R.C. The City would have had to

- enact legislation after the effective date of the current form of Chapter 718 R.C,
- amending Chapter 111 C.0. to include the specific Janguage of Chapter 718, in order to
- exempt this specific type of qualifying wages from taxation.

19, Evenifitis assumed thatthe Clty did not have to amend its ordinance
and specifically use the Janguage in Chapter 718 R.C. in order to exempt nongualified

deferred compensation. plan benefits from taxation under the City's ordinances, the

City's exemption in Chapter 111 C.O. of "pensions and similar payments” and the

“sroceeds” from pensions, does not include Appellant's SERP benefit set forth in his
2006 W»2

SR First, stehbeneft is not a pension.  1he nongualied geterned
compensation plan benefits included in Box 5 of the 2006 W-2 was not.an amount that
had been paid to Appellants; rather the amount was the portion of the present value of

»jthe Appellant's SERP that had not been previously reported, and that was, at the fime of
its” reportmg, known, fixed and nat subject to forfeiture to the benefit of Appellant. It was

‘not a pension as that term is commonly used, which is a payment of retirement benefits
~after retlrement

B. Second, the amount on the W-2 had not yet been paid to Appellants-and
Appellants had not received any proceeds from the benefit. Section 111.801 C.0.
exempts payments or proceeds from pensions.

C.  Appellants argue that the words “proceeds of' found in Section 111.0901
(c) applies only to the first item, namely, *...insurance paid by reason of the death of the
insured,” and not te the word “penslon. " However, this doss not change the legal
conciusaon that the cornmon understandmg of the word pensxon” contemplates

the "proceeds” c:f a “pensxon" the wmd utseh‘ cantempiatas payments made foa former

‘employee

. 20, Appellants’ argument that the City's exemption ordinance does exempt

4~"'Appe}lants B8ERP amount stated on his W-2 fails to dxstmguish between pension
payments (which are exempt from Shaker Heights income tax} and the employer's
actions by which it funds or commits 1tself to fund these pension payments, as explaingd

halow:
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A. At the end of 2008, NCC committed its general assets to the payment of

. ‘Appeliant's SERP. It is the present value of that commitment (which Is found in Box 5 of
- the 2006 W-2 Form) which constltuted Income to Appellants subject to the City's income

tax.

B. The employer has the option, when it commits itself to these futur@
payments, to set aside specific funds for this purpose, thereby glving to the employee a

secured claim If the future payments are not made, or the employer may simply commit

Its general assets to these future payments. The latter is what NCC did as to the

Appellant's SERP. In either case, the present value of these actions (as found in Box 5

of the W-2 Form) is income to the employee under State law and, therefore, under the
City’s income tax ordinance.

G. Appellants argue that this cannot be compensation to Appellant, sinee no

“cash” was ever deducted from his monthly pay checks fo fund the amount stated in

Box 5. However, Appellant's “payments” to create this fund took place by his previous

ongoing service to NCC. As a senior executive, Appellant had the contractual right to

SERP benedlts if and when he completed his time and other requirements set out in the
NCC BERP program. Thus, with sach month of service to NCC, Appellant, by his

employee services, was “paying” for his contractual right to get those SERP bensfits
following his retirement.

D. This "deferred” compensation continued to acerue in Appellant's favor until

the end of 2008 when, in fact, Its present value, shown in Box 5 of his W-2, was actually
recognized as due and owing, though as vet unpaid and, thus, Is income subject to the

City's Income tax.
E. Appellant chose to use that “income” to purchase a joint life annuity. But

Appellant had the option to take this sum in cash, emphasizing that it was. deferred
compensation to which Appellant was now entitied.

21. The federai “moving statute” prohibits the taxation of retirement benefits of
non-residents, which are defined, actording to Section 114 of Title 4 of the United
States Code, as the incomie from a plan. tnder section 3121 (v) (2} (C) IRC, if such plan

is part of a series of perindic payments or is a payment received after termination of
employment (ref. Appellants' Notice of Appeal, at pp. 8-9.) Appsliants claim in their

Appeal statement ‘that taxation of the amount included in Box 5 of Appellant's 2006

Form W-2 violates the federal mioving ‘statute (4 U.8.C. Sectlon 114). As discussed ,_

above; the issue before this Board does not involve the taxation of such payments.
Thus, the evidence and argument presented does not demonstrate that the federal

moving statute prohibits the City from taxing Appellant's SERP amount set forth in Box
5.of Appellant’s 2006 W-2.

22.  The Board therefore finds that the Appellant's SERP as set forth in Box 5

. —<of Appellant’s 2006 Form W-2:

A isnota “penéfon" as that term IS used in Sect on 'm' 501 (b) or

111,901 (¢) C.0.

B. Is not a pension paymient, and is not proceeds from a pension, as
those terms are used in Section 111.901 C.0,

i1 of 12
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; - C. is not exempt from taxation under any other language of Saction
111,901 C.0.

23, The Board alse finds that taxation of the amount included in Box 5.of
Appellant's 2006 Form W-2 does not violate the federal moving statute (4 U.S.C,
Section 114.)

""" Wherefore, this Board finds that by a preponderance 6f the evidence and law, the
amount included in Box 5 of Appellant's 2008 Form W-2 related to his SERP-is taxable
by the City as income, and is not exempt from taxation under Section 111 901 C.O. or
any other law, and that Appellants’ appeal to this Board is denied..

Appmved this May of August, 2008,

Robert Zimmerman, Chairperson

etk Brey Goar)

Margafet Anne Cannon, Member

o

Moms Shanker Member

12 0f12
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718.11 Board of tax appeals.

The Jegislative-authority of each municipal corporation that imposes a tax on income shall maintain a
board to hear appeals as provided in this section. The legislative authority of ahy municipal corporation
that does not Impose a tax on income on the effective date of this.amendment; but that. Imposes ‘such
atax after that date, shall establish such a board by ordinance not later than one hundred eighty days
VVVVV after the tax takes effect. '
Whenever 2 tax administrator issues a decision regarding a municipal income tax obligation that is
subject to appeal as provided in this section or In an cordinance -or regulation of the municipal
corporation, the tax administrator shall notify the taxpayer in writing at the same time of the
taxpayer's right to appeal the decision and of the manner in which the taxpayer may appeal the
decision.

Any person who is aggrieved by a decision by the tax administrator and who has filed with the
municipal corporation the regquired returns or other documents pertaining to the municipal income tax
obligation at issue in the decision may appeal the decision to the board created pursuant to this section
by filing a request with the board. The request shall be in writing, shall state why the decision should
be deemed Incorrect or unlawful, and shall be filed within thirty days after the tax.administrator issues
the decision complained of.

The board shall schedule a hearing within forty-five days after receiving the request, unless the
taxpayer waives a hearing. If the taxpayer does not waive the hearing, the taxpayer may appear
before the board and may be represented by an attorney at law; certified public accountant, or other
representative,

The board may affirm, reverse, or medify: the tax administrator's declsion or any part of that decision.
The board shall issue a final decision on the appeal within ninety days after the board's final hearing on
the appeal, and send a ‘copy of its final decision by ordinary mail to all of the parties to the appeal
within fifteen days after issuing the decision, The taxpayer or the tax administrator may appeal the
board's decision-as provided in section 5717.011 of the Revised Code.

Each board of appeal created pursuant to this section shall adept rules governing its procedures and
shall keep a record of its transactions. Such records are not public records available for Inspsction
under section 149.43 of the Revised Code. Hearlngs requested by a taxpayer before a board of appeal
created pursuant to this section are not meetings of a public body subject to section 121.22 of the
Revised Code.

Cite as R.C. § 718.11

History. Effective Date: 09-26-2003

hitp://codes.ohio.goviore/718.11 ' ‘ 94014
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5717.011 Filing of notice of appeal.

(A) As used in this chapter, "tax administrator” has the same meaning as In section 718.01 of the
Revised Code.

(B) Appeals from a municipal board of appeal ereated under section 718.11 of the Revised Code may
be taken by the taxpayer or the tax administrator to the board of tax appeals or may be taken by the
taxpayer or the tax administrator to a court of corimon pleas as otherwise provided by law, If the
taxpayer or the tax administrator elects to make an appea! to the board of tax appeals or court of
commaon pleas, and subject to section 5703.021 of the Revised Code with respect to appeals assigned
to the small claims docket, the appeal shall be taken by the filing of a notice of appeal with the board
of tax appéedls or court-of common pleas, the municipal board of appeal, and the opposing party. The
notice of appeal shall be filed within sixty days after the day the appellant receives notice of the
decision issued under section 718.11 of the Revised Code. An appeal filed with a cort of common
pleas is"gbverned by the Rules of Civil Procedure and-other rules of practice and procedure applicabie
to civil actions. For an appeal filed with the board of tax appeals, the notice of appeal may be filed in
person or by certified mail, express mail, facsimile transmission, electronic Eransmission, or by
authorized delivery service as provided in section 5703.056 of the Revised Code, If the notice of appeal
Is filed by certified mall, express mall, or authorized delivery service as provided In section 5703.056 of
the Revised Code, the date of the United States postmark placed on the sender's receipt by the postal

~ service or the date of receipt recorded by the authorized delivery service shall be treated as the date of

filing with.the board. If notice of appeal is filed by facsimile transmission or electronic transmission, the
date and time the notice is recelved by the board shall be the date and time reflected on a timestarnp
provided by the board's electronic system, ‘and the appeal shall be:considered filed with the board on-
the date reflected on that timestamp, Any timestamp provided by another computer system or
electronic submission device shall not affect the time and date the netice is received by the board. The
notice of appeal shall have attached thereto and incorporated therein by reference a true copy of the
decision Issued under-section 718,11 of the Revised Code , but faflure to attach a copy of such notice
and incorporate it by reference in the notice of appeal does not Invalidate the appeal,

©ya na"ti’ce of appeal for-an appeal filed with the board of tax appeals shall contain a short and plain
statement of the claimed errors in the dacision of the municipal board of appeal showing that the
appellant is entltled to relief and a demand for the relief to which the appellant claims to be entitied.

An appellant may amend the notice of appeal once as a matter of course within sixty days after the
certification of the transcript, Otherwise, an appellant. may amend the notice of appeal only after

- recelving leave of the board or the written consent of each adverse party. Leave of the board ‘shall be

freely glven when justice so requires..

oD, Upon the filing ‘of a notice-of appeal with the board of tax appeals, the municipal board of appeal
shall certify to the board of tax appeals a transcrl Ipt of the record of the proceedings before it, together
with all evidence considered by it in connection therewith. Such appeals may be heard by the board at
its office in Columbus or In the county where the appellant resides, or it may «cause its examiners to
conduct such hearings and to report to it their findings for ‘affirmation or rejection. The board may
grderthe appeal to be heard upon the record and the evidence certified to it by the administrator, but
“ypon the. apphcation of any interested party the board shali order the hearing of additional evidence,
and the board may make such investngation cencerning the appeal as it considers proper. An appeal
‘may proceed pursuant. to section 5703.021 of the Revised Code on the small claims docket if the
‘appeals qualifies under-that section.

hitp://codes.ohio.goviore/5717.011 | Hg/2014



(E) If an issue being appealed under this section is addressed in a municipal corporation’s ordinance or
regulation, the tax administrator, upon the request of the board of tax appeals, shall provide a copy of
the ordinance or regulation to the board of tax appeals,

Cite as R.C. § 5717.011
History. Amended by 130th General Assembly File No. 37, HB 138, §1, eff. 10/11/2013.
© Effective Date: 09-26-2003 |

http://codes.chiv.gov/orc/5717.011 ‘_ ‘ gg’z{zmdf



2506.03 Hearing.

(A) The hearing of an appeal taken In relation to a final order, adjudication, or decision covered by
division (A) of section 2506.01 of the Revised Code shall proceed as in the trial of a civil action, but the
court shall be confined to the transcript filed under section 2506.02 of the Revised Code unless it
appears, on the face of that transcript or by affidavit filed by the appellant, that one of the following
applies:

(1) The transcribt does not contain a report of all evidence admitted or proffered by the appeliant.

(2) The appeliant was not permitted to appear and be 'heard in person, or by the appellant's attorney,
in opposition to the final order, adjudication, or decision , and to do any of the following:

(a) Preseht the ap_peilant‘s position, arguments, and contentions;
(b) Offer and examine witnesses and present evidence in support;
(c)' Cross~examine'witnesses purporting to refute the appellant's position, arguments, and contentions;

(d) Offer evidence to refute evidence and testumony offered in opposition to the appellant's position,
arguments, and contentuons,

(e) Proffer any such evidence into the record, if the admission of It is denied by the officer or body
appealed from,

(3) The testimony adduced was not given under oath.

(4) The appellant was unable to present evidence by reason of a lack of the power of subpoena by the
officer or body appealed from, or the refusal, after request, of that officer or body to afford the
appellant opportunity to use the power of subpoena when possessed by the officer or body.

(5) The officer or body failed to file with the transcript conclusions of fact supporting the final order,
adjudication, or decision .

(B) If any circumstance described in divisions (A)(1) to (5) of this section applies, the court shall hear
the appeal upon the transcript and additionai evidence as may be Introduced by any party, At the
hearing, any party may call, as if on cross-examination, any witness who previously gave testimony in
opposition to that party.

Cite as R.C. § 2506.03

History. Effective Date: 03-17-1987; 08-17-2006

hitp://codes.ohio.gov/ore/2506.03 BQ/2014
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2506.04 Order, adjudication, or decision of court.

If an appeal is taken in relation to a final order, adjudication, or decision covered by divislon {A) of
section 2506.01 of the Revised Code, the court may find that the order, adjudication, or decision is
‘35 unconstitutional, illegal, arbitrary, capricious, unreasonable, or unsupported by the preponderance of

substantial, reliable, and probative evidence on the whole record. Consistent with its findings, the court
may affirm, reverse, vacate, or modify the order, adjudication, or decision, or remand the cause to the
officer or bbdy appealed from with instructions to enter an order, adjudication, or decision consistent
with the findings or opinlon of the court. The judgment of the court may be appealed by any party on
questions of law as provided in the Rules of Appeliate Procedure and, to the extent not in conflict with
those rules, Chapter 2505. of the Revised Code.

Cite as R.C. § 2508.04

History. Effective Date: 03-17-1987; 08-17-2006

http://codes.ohio.gov/ore/2506.04 Hibro14



23 Municipal Income Tax 111.0309

DEFINITIONS

1110301 DEFINITIONS GENERALLY.

For the purposes of this chapter, the tertms, phrases, words and their derivatives shail have
the meanings given in the next succeeding sections of this chapter. The singular shall include the
plural, and the masculine shall include the feminine and the neuter.

(Ord. 66-135, Enacted 12-27-66.)

111.0302 ADMINISTRATOR.

"Administrator" means the Director of Finance who shall administer and enforce the
provisions of the City of Shaker Heights Income Tax.
(Ord. 66-135. Enacted 12-27-66.)

111.0303 ASSOCIATION.

"Association" means any partnership, limited partnership, or any other form of
unincorporated enterprise, owned by two (2) or more persons.
(Ord. 66-135. Enacted 12-27-66.) :

1110304 BOARD OF REVIEW.

"Board of Review" means the Board created by and constituted as provided in Section
111.2501. -

(Ord. 66-135. Enacted 12-27-66.)

. 1110305 BUSINESS,

"Business" means any enterprise, activity, profession, or undertaking of any nature
conducted for profit or ordinarily conducted for profit, whether by an individual, partnership,
association, corporation, or any other entity, excluding however all nonprofit corporations which
are exempt from the payment of Federal Income Tax.

(Ord. 66-135. Enacted 12-27-66.) .

111.9306 CORPORATION, - »
"Corporation" means a corporation or joint stock association organized under the laws of

the United States, the State of Ohio, or any other state, territory, or foreign country or
dependency.

(Ord. 66-135. Enacted 12-27-66.)

111.0307 EMPLOYEE.

"Employee" means one who works for wages, salary, commission or other typé of
compensation in the service of an employer.
(Ord. 66-135. Enacted 12-27-66.)

111.0308 EMPLOYER.
"Employer" means an individual, partnership, association, corporation, governmental
body, unit or agency, or any other entity, whether or not organized for profit, who or that

employs one or more persons on a salary, wage, commission or other basis of compensation.,
(Ord. 66-135. Enacted 12-27-66.)

_- 111.0309 FISCAL YEAR.
"Fiscal year" means an accounting period of twelve (12) months or less ending on any

day other than December 31.
(Ord. 66-13S. Enacted 12-27-66.)

Shaker Heights 2002 Replacement
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111.2308 ADMINISTRATIVE CODE 38

111.2308 REFUSAL TO PRODUCE RECORDS. :

The refusal to produce books, papers, records and Federal income tax returns, or the
refusal to submit to such examination by any employer or persons subject or presumed to be
subject to the tax or by any officer, agent or employee of a person subject to the tax or required
to withhold tax or the failure of any person to comply with the provisions of this chapter or with . -
an order or subpoena of the Administrator authorized hereby shall be deemed a violation of this
chapter, punishable as provided in Section 111.1505.

(Ord. 66-135. Enacted 12-27-66.) .

111.2309 CONFIDENTIAL NATURE OF INFORMATION.

(a)  Any information gained as the result of any returns, investigations, hearings or
verifications required or authorized by this chapter shall be confidential except for official
purposes, or in accordance with proper judicial order, or where the taxpayer has signed a written
waiver allowing the Tax Administrator to release non-financial information dealing strictly with
questions of residency. Any person divulging such information in violation of this section, shall,
upon conviction thereof, be deemed guilty of a first degree misdemeanor and shall be punished
as provided in Section 101.99 of the Administrative Code. Each disclosure shall constitute a
separate offénse.

(b)  Inaddition to the above penalty, any employee of the City who violates the
provisions of this section relative to the disclosure of confidential information shall be guilty of
an offense punishable by immediate dismissal.

(Ord. 00-50. Enacted 7-24-00.)

111.2310 TAXPAYER REQUIRED TO RETAIN RECORDS.

Every taxpayer shall retain all records necessary to compute his tax liability for a period
of five (5) years from the date his return is filed, or the withholding taxes are paid.
(Ord. 66-135. Enacted 12-27-66.) '

111.2311 AUTHORITY TO CONTRACT FOR CENTRAL COLLECTION
- FACILITIES. ’

The City of Shaker Heights having already entered into an agreement for the
establishment of a Regional Council of Governments pursuant to Ordinance No. 71-45, which
Council has organized a municipal tax collection agency known as "Regional Income Tax
Agency", the Board of Trustees of such Regional Income Tax Agency is authorized to administer
and enforce the provisions of this chapter as the agent of the City of Shaker Heights, and the
duties and authority of the Administrator hereunder may be performed by the Board of Trustees
of such agency through the Administrator of such agency. Provided, however, the Administrator
of the agency shall have no authority to abate penalties or interest provided for in Sections
111.1501 and 111.1502. '

(Ord. 66-135. Enacted 12-27-66; Ord. 71-125. Amended 11-22-71.)

Shaker Heights 2002 Replacement
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35 Municipal Income Tax 111,2701
BOARD OF REVIEW

111.2501 BOARD OF REVIEW ESTABLISHED.

A Board of Review, consisting of the Mayor or a person designated by him, the Director of
‘Law or an Assistant Director of Law designated by him, and a member of Council to be elected
by that body, is hereby created. The Board shall select, each year for a one-year term, one of its
members 10 serve as Chairman and one to serve as Secretary. A majority of the members of the
Board shall constitute a quorum. The Board shall adopt its own procedural rules and shall keep a
record of its transactions. Any hearing by the Board may be conducted privately and the
provisions of Section 111.2309 with reference to the confidential character of information
required to be disclosed by this chapter shall apply to such matters as may be heard before the
Board on appeal.
(Ord. 66-135. Enacted 12-27-66.)

111.2502 DUTY TO APPROVE REGULATIONS AND TO HEAR APPEALS.

All rules and regulations and amendments or changes thereto, which are adopted by the
Administrator under the authority conferred by this chapter, shall be approved by the Board of
Review before the same become effective. The Board shall hear and pass on appeals from any
ruling or decision of the Administrator and, at the request of the taxpayer or Administrator, is
empowered to substitute alternate methods of allocation.

(Ord. 66-135. Enacted 12-27-66.)

111.2503 RIGHT OF APPEAL.

Any person dissatisfied with any ruling or decision of the Administrator which is made under
the authority conferred by this chapter may appeal therefrom to the Board of Review within
thirty (30) days from the announcement of such ruling or decision by the Administrator, and the

Board shall, on hearing, have jurisdiction to affirm, reverse or modify any such ruling, decision
or any part thereof.

-(Ord. 66-135. Enacted 12-27-66.)

OTHER PROVISIONS

111.2701 DECLARATION OF LEGISLATIVE INTENT. ‘

If any sentence, clause, section or part of this chapter, or any tax against any individual, or any
of the several groups specified herein is found to be unconstitutional, illegal or invalid such
unconstitutionality, illegality or invalidity shall affect only such clause, sentence, section or part
of this chapter and shall not affect or impair any of the remaining provisions, sentences, clauses,
sections or other parts of this chapter. It is hereby declared to be the intention of Council of the
City of Shaker Heights that this chapter would have been adopted had such unconstitutional,
illegal or invalid sentence, clause, section or part thereof not been included herein.

(Ord. 66-135. Enacted 12-27-66.)
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