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STATEMENT OF FACTS

In this case, the Appellants, the City of Shaker Heights ("City"), Matthew J. Rubino', and

the Regional Income Tax Agency ("RITA")2, jointly appealed to this Court the decision of the

Court of Appeals for the Tenth District that found in favor of the Appellee taxpayers, William E.

MacDonald, III, and Susan W. MacDonald ("Taxpayers"). The Court of Appeals upheld the

decision of the Ohio Board of Tax Appeals ("BTA"), which had found in favor of Appellee

Taxpayers in their appeal from the decision of the City of Shaker Heights Income Tax Board of

Review (which is referred to herein, and in the various proceedings before the BTA and Court of

Appeals, as the City's Municipal Board of Appeal, or "MBOA").

The factual background of the case, and its history, are as follows:

A. Appellee, William E. MacDonald, III.

Appellee, William E. MacDonald, was employed by National City Corporation ("National

City") for over 38 years. (Appendix 38.)3 Mr. MacDonald was a resident of the City during his

employment with National City until December 27, 2006, four days before his retirement. (Appx.

24.) Mr. MacDonald qualified for National City's Supplemental Employee Retirement Plan

("SERP"). (Appx. 38.) The SERP is a nonqualified deferred compensation plan, as described in

Internal Revenue Code Section 3121(v)(2)(C). (Appx. 38 and 41.)

Matthew J. Rubino is the City's Director of Finance and Tax Administrator, pursuant to Section
111.0302 of the City's Codified Ordinances ("C.O."), which says that the term "Administrator"
means "the Director of Finance who shall administer and enforce the provisions of the City of
Shaker Heights Income Tax." Robert Baker was the City's Finance Director, and the original party
appellee named by Taxpayers in the appeal to the BTA, until his retirement in 2013.
2 RITA is the City's agent, generally authorized to administer and enforce the provisions of the
City's income tax ordinances, pursuant to Section 111.2311 C.O.
3 The MBOA's Decision in this matter was issued on August 8, 2008 (which is attached as
Appendix pp. 35-46). Appellants and Appellees stipulated a number of facts before the MBOA,
which are set forth in the MBOA Decision. (Appx. 37-39)



Mr. MacDonald retired from National City on December 31, 2006. (Appx. 38.) At the time

of Mr. MacDonald's retirement, his SERP benefit became fixed and determinable and the present

value estimate of the SERP benefit was reported in Box 5 of Mr. MacDonald's Tax Year 2006

National City Form W-2 Wage and Tax Statement. (Appx. 24-25 and 38.)

B. The Taxpayers' 20061VIunicipal Income Tax Return.

At the time that the Taxpayers filed their Tax Year 2006 municipal income tax return with

the City, they calculated their tax liability to the City on the wages reported in Box 18 of Mr.

MacDonald's 2006 National City Form W-2, and not on the wages reported in Box 5 of the Form

W-2. On May 9, 2007, RITA, as the tax administrator for the City, issued a notice to the Taxpayers

that the tax must be calculated on the wages reported in Box 5 of the Form W-2, and advised the

Taxpayers of the corrected liability. (Appx. 3 8.)

By letter dated February 28, 2008, RITA issued a final determination letter to the

Taxpayers, determining that the amounts attributable to the SERP, and reported in Box 5 of the

2006 National City Form W-2, were taxable to the City. (Appx. 35.)

C. Taxpayers' Appeal to the City's Municipal Board of Appeals (7VIBOA)

On March 27, 2008, the Taxpayers, through their legal counsel, filed a Notice of Appeal

with the City's MBOA. (Appx. 36.) On May 9, 2008, the MBOA advised the Taxpayers that the

hearing was tentatively scheduled on July 9, 2008, pending the availability of the Taxpayers and

their counsel and witnesses. (Appx. 36.) On June 6, 2008, having received no objection from the

Taxpayers to the scheduled hearing date, the MBOA issued Procedural Rules pursuant to the City's

ordinances. (Section 111.2501 C.O.) (Appx. 36.) The MBOA also issued a Pre-hearing Order,

which ordered the following:

• The hearing of this matter would be held on Wednesday, July 9, 2008, starting at 8:30 a.m.,
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in Conference Room B, at Shaker Heights City Hall, 3400 Lee Road, Shaker Heights Ohio

44120.

• Any additional brief or supporting argument on behalf of Taxpayers could be filed with the

Secretary and served on the City and RITA no later than June 18, 2008.

• Any reply brief or supporting argument on behalf of the City and RITA could be filed with

the Secretary and served on the Taxpayers no later than June 30, 2008.

• Any reply by Taxpayers to the City's and RITA's brief or supporting argument could be

filed with the Secretary and served on the City and RITA no later than July 7, 2008.

• The parties had to file with the Secretary and serve the other party a list of witnesses that

party intended to call at the hearing and any documents or other material that the party

intended to introduce into evidence, other than what the parties filed as part of their pre-

hearing briefs, no later than July 2, 2008.

• The parties were permitted to file with the Secretary a proposed Stipulation of facts, and

any such proposed Stipulation was to be filed with the MBOA no later than July 2, 2008.

• The Rules and Procedure for the Hearing attached to the Order had been adopted by the

MBOA and were to be used to conduct this process, including the hearing. These Orders

and the various dates could be extended or modified at the discretion of the MBOA or the

MBOA Secretary.

(Appx. 36.)

On June 13, 2008, the MBOA received a letter from the Taxpayers stating that the Notice

of Appeal and attachments would serve as their brief in response to the Prehearing Order. (Appx.

36.) On July 2, 2008, the MBOA received the witness and exhibit lists from both parties. On July

7, 2008, the MBOA received the Taxpayers' Reply to the City's and RITA's Reply Brief, which
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was submitted on June 30, 2008. (Appx. 37.)

The hearing was held on July 9, 2008. After a pre-hearing conference, certain stipulations

were agreed to by the parties. (Appx. 37.) The hearing was held in private in consideration of the

appellant Taxpayers' privacy at that stage, according to City and State law. See Section 718.11

Ohio Revised Code ("R.C."). A Court Reporter recorded the proceedings and a complete transcript

was prepared. (Appx. 35.) At the hearing the MBOA allowed opening and closing statements by

counsel, and allowed testimony from witnesses of the parties' choosing, including direct and cross

examination. Members of the MBOA themselves engaged in questioning of witnesses. Counsel

for the appellant taxpayers presented the testimony of Patricia M. Emond, Senior Vice President

at National City Bank, Richard Toman, a tax attorney for National City Bank, and William E.

MacDonald, the appellant taxpayer. RITA presented Mark Taranto, Assistant Director of Tax at

RITA, and James Neusser, former tax commissioner for the City of Akron and a special advisor

to RITA. Decision of the Court of Appeals ("Decision") at ¶7 (Appx. 9 and 25.)

At the conclusion of the Hearing, the MBOA and parties agreed that the appeal would be

decided based on the pre-filed briefs and documentary evidence, as well as the evidence and

argument presented at the Hearing, and that no post-hearing briefs would be filed. (Appx. 37.)

Counsel for the Taxpayers raised no objections to any aspect of the hearing procedure or their

ability to present their case.

The MBOA issued its Decision on August 8, 2008, finding that (1) the SERP is not a

pension as that term is used in the City's income tax ordinance; (2) the SERP is not a pension

payment or proceeds from a pension as those terms are used in the City's income tax ordinance;

(3) the SERP is not exeinpt from taxation under any other language of the City's income tax

ordinance; and (4) taxation of the amounts attributable to the SERP did not violate the federal
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"Moving Statute". The Decision also included substantial findings of fact and conclusions of law.

(Appx. 39-46.)

D. Taxpayers' Appeal to the Ohio Board of Tax Appeals ("BTA")

The Taxpayers filed their Notice of Appeal with the BTA on October 8, 2008. On or about

November 11, 2008, the City's MBOA certified the transcript of the record of proceedings,

including the hearing transcript, orders and decision of the Board, filings of the parties, and all of

the evidence offered in connection with the appeal, all of which were listed in the "Certification

of Complete Transcript and Record," and all of which were filed with the BTA. The BTA allowed

discovery, and RITA responded to interrogatories propounded by the Taxpayers' counsel in March

2009. Decision at ¶8 (Appx. 9.) The BTA held the hearing on September 7, 2010.

At the BTA hearing counsel for the appellant Taxpayers presented the testimony of Patricia

M. Emond, then the former Senior Vice President at National City Bank. Ms. Emond

acknowledged that she presented Exhibits C, D and E before the MBOA, and that these were the

same as Exhibits 1, 2, 3 and 4 presented to the BTA. BTA Transcript at 29. Counsel for the

appellant Taxpayers also presented before the BTA the testimony of William J. Dunn, a Certified

Public Accountant, Professor Ray Stephens, a certified public accountant and professor at Ohio

University, and Thomas M. Zaino, a certified public accountant and tax attotney.

On December 28, 2012, the BTA issued its Decision, finding that amounts attributable to

William MacDonald's SERP are pension benefits, exempt from tax under the City's municipal

income tax ordinance. In its Decision, the BTA started out saying that it was proceeding to consider

the appeal based on the appellant Taxpayer's notice of appeal, the transcript of the MBOA hearing,

the record before the BTA and the briefs filed by the parties to the BTA. MacDonald v. City of

Shaker Heights, et al., Case No. 2008-K-1883 (December 28, 2012) ("BTA Slip Op"). (Appx 24.)
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The BTA then declared the standard of review it was applying was that the taxpayer had the burden

of proof. The BTA stated:

Initially, we acknowledge the standard by which our review is to be conducted. Although
the Supreme Court has not yet considered an appeal filed pursuant to R.C. 5717.011, it has
reviewed similar appeals taken from municipal boards of appeal to common pleas courts
pursuant to R.C. 2 5 06. 01. ..

(Id., at 4). The BTA continued, quoting from Tetlak v. Br°atenahl, 2001-Ohio-129, 92 Ohio St. 3d

46, 51-52, 748 N.E.2d 51, 56:

The taxpayer, not the village, has the burden of proof on the nature of the income at issue.
It is well settled that "`when an assessment is contested, the taxpayer has the burden " * *
* to show in what manner and to what extent * * * " the commissioner's investigation and
audit, and the findings and assessments based thereon, were faulty and incorrect.' "Maxxim
Med., Inc. v. Tracy ( 1999), 87 Ohio St.3d 337, 339, 720 N.E.2d 91.1, 913, quoting
Federated Dept. Stores, Inc. v. Lindley ( 1983), 5 Ohio St.3d 213, 215, 5 OBR 455, 457,
450 N.E.2d 687, 688. Furthermore, the "Tax Commissioner's findings are presumptively
*52 valid, absent a demonstration that those findings are clearly unreasonable or unlawful."
Id., 87 Ohio St.3d at 339-340,...This reasoning is applicable at the municipal level.

(Id., at 4-5). (Appx. 26-27.)

Yet, despite this citation above to the law, the only reference the BTA made to the MBOA's

decision was a quote from one of the twenty-three Conclusions of Law articulated by the MBOA.

The BTA then proceeded to analyze and, reference only the testimony presented by the appellant

Taxpayers at the BTA hearing to conclude that the SERP was a pension benefit and not taxable

under the City's income tax ordinance.

E. The Appellants' Appeal to the Court of Appeals.

The City and RITA jointly filed an appeal from the BTA decision on January 25, 2013, in

the Tenth District Court of Appeals in Franklin County. The Court of Appeals issued its Decision

in the appeal on. February 27, 2014. As to the issue that has been accepted for appeal to the Supreme

Court, the Court of Appeals stated:

Appellants [City and RITA] also contend that the BTA erred by conducting a de novo
hearing without giving deference to the [municipal] board of review's decision. In essence,
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appellants contend that the BTA failed to apply the correct standard of review. Again, we
disagree.

William E. MacDonald, et al. v. City of Shaker Heights Income Tax Board of Review, et al., 10th

Dist. No. 13AP-71, 2014-Ohio 708. Decision at ;'21 (material in brackets added). (Appx. 13.) The

Court then explained, referring to R.C. 5717.011(C) 4, that: "The statute does not set forth a

standard of review." (Id.) Moreover, the Court found: "There is no provision in R.C. 5717.011(C)

that suggests the BTA must give any deference to a board of review decision. The BTA's authority

is not limited by an express standard of review." Decision at ¶24. (Appx. 14.)

In a Dissenting opinion, Judge J. Tyack concluded as to the standard of review to be applied

by the BTA in an appeal from an MBOA: "'I'he BTA did not employ the correct standard of review

because the MBOA's findings are presuniptively valid absent a demonstration that those findings

are clearly unreasonable or unlawful." Decision at ¶31. (Appx. 16.)

F. Appeal to the Ohio Supreme Court.

On July 9, 2014, this Court accepted the second of the two Propositions of Law submitted

by Appellants for appeal in Appellants' Motion in Support of Jurisdiction.

4 R.C. 5717.011 was amended in 2013 by H.B. 138, which re-designated sub-section (C) to sub-
section (D). The pertinent language in this appeal was not changed by that legislative amendment.
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ARGUMENT

Proposition of Law

The BTA failed to follow the proper standard of review in the Appellee Taxpayers' appeal

from the Appellant City's MBOA, because in appeals from a MBOA to the BTA, the BTA acts in

an appellate capacity such that (a) decisions of MBOAs are presumptively valid, and (b) a decision

of a MBOA should not be overturned unless the BTA finds the decision is unlawful, arbitrary,

capricious, unreasonable or unsupported by the preponderance of substantial, reliable and

probative evidence.

A. Introduction

This is a case of first impression for the Supreme Court in which it is being asked to decide

the appropriate standard of review to be applied by the Ohio Board of Tax Appeals ("BTA") in

appeals from local Municipal Boards of Income Tax Appeals ("MBOAs"). The Court of Appeals

decided below that there is no standard of review that the BTA is required to apply in a taxpayer's

appeal from a MBOA. This resulted from the Court's finding that the "BTA's authority is not

limited by an ex ress standard of review." Decision at ¶24 (Appx. 14.) (Enlphasis added.)

The majority of the Court acknowledged that R.C. 5717A11 establishes joint jurisdiction

of the BTA and courts of common pleas in appeals from local MBOAs, but the statute does not

create any standard of review for the BTA in such appeals. Decision at ¶22 (Appx. 13.) Thus, the

Court's majority concluded that, absent any express statutory standard, they would not set one,

and further, that there is nothing in the law that suggests the BTA must give deference to a local

MBOA. That lack of -an express standard means that the BTA may apply whatever standard of

review it chooses in MBOA appeals, including the one it chose in this appeal, which was to decide

the appeal based solely on the evidence presented to the BTA in a hearing de novo, giving no
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deference or even any consideration to the testimony and evidence presented to the MBOA or to

the findings of fact and conclusions of law issued by the MBOA.

The Dissenting opinion of the Court of Appeals agreed that there "is no guidance in the

statute (R.C. 5717.011) as to the standard of review." The Dissent noted further: "Nor has the

Supreme Court of Ohio articulated the standard of review by which the BTA is to measure appeals

from a MBOA. This is mostly due to the recent enactment of R.C. 718.11 in 2003, which began to

apply for the 2004 tax year, which required the creation of a MBOA in all municipal corporations

that impose an income tax." Decision at ¶34 (Appx. 17.) However, the Dissent argued that the lack

of an express standard did not mean there is no standard, or that the BTA can apply whatever

standard it decides to apply. The Dissent fourid:

By examining two similar tax appeal procedures to the one at bar, I believe we can
determine the potential standard of review in this case. The first standard is for an appeal
from the Ohio Tax Commissioner to the BTA in which "the tax commissioner's findings
'are presumptively valid, absent a demonstration that those findings are clearly
unreasonable or unlawful.'

The second is for an appeal from a municipal board of review to a court of common pleas,
which is authorized by R.C. 2506.01, and "the court may find that the order, adjudication,
or decision is unconstitutional, illegal, arbitrary, capricious, unreasonable, or unsupported
by the preponderance of substantial, reliable, and probative evidence on the whole record."
R.C. 2506.04.

Id. Finally, the Dissent concluded:

...the BTA may not conduct a de novo review of a MBOA's findings nor may thev
substitute their own judgment ... There must be deference given to a MBOA's findings. The
standards that must be employed and the dispositions that must be reached are more limited
than relief that could be awarded pursuant to a trial, therefore the administrative appeal is
more akin to an appeal than a trial.

(Appx. 19-20.).

The majority of the Court acknowledged that there is a well-established legal standard of

review for appeals from MBOAs to common pleas courts, which requires the courts to act in an
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appellate capacity, and to consider decisions of MBOAs presumptively valid absent a

demonstration that those decisions are clearly unreasonable or unlawful. Decision at ¶23 (Appx.

14). This well-established legal standard has been explained and applied in a number of cases. See

AT&T Communications of Ohio, Inc. v. Lynch, 132 Ohio St.3d 91, 969 N.E. 2d 166, 2012-Ohio-

1975 (the common pleas court performs an appellate function with respect to appeals from

administrative bodies, including MBOAs, and the court may not substitute its judgment for that of

the administrative body); Tetlak v. Bratenahl, 92 Ohio St.3d 46, 748 N.E.2d 51, 2001-Ohio-128

(the [MBOA's] findings are presumptively valid absent a determination that they were clearly

unreasonable or unlawful); Dolohanty v. City of Mayfield Heights, 8th Dist. Cuyahoga No. 71682,

1997 LW 4185 (Oct. 9, 1997) (due deference must be given to the [MBOA's] findings of fact and

the court may not substitute its judgment for that of the [MBOA]). But the Court found here that

in appeals from MBOAs to the BTA the MBOA decisions are not presumptively valid since the

statute allows appeals to the BTA from a MBOA without expressly requiring the same standard as

applies to appeals from a MBOA to the common pleas court.

The majority of the Court of Appeals has established a new precedent that the Ohio General

Assembly, in creating two avenues of appeal from local MBOAs, not only created two different

procedural choices for appellants, it also created two different legal standards for appellants to

choose from; one that requires deference to the local MBOA, and one that requires no such

deference. This conclusion is illogical and unreasonable, and fails to take into consideration the

express intention of the General Assembly in creating a first level of quasi-judicial administrative

appeals at the local level by requiring municipalities with an income tax to create MBOAs.

Instead, it is logical and reasonable that in appeals to the BTA from MBOAs, the BTA

must consider the decisions of MBOAs presumptively valid, and that a decision of a MBOA should
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not be overturned unless the BTA finds, considering all of the evidence, that the decision is

unlawful, arbitrary, capricious, unreasonable or unsupported by the preponderance of substantial,

reliable and probative evidence.

B. Ohio Law Reguires Local MBOAs, Which Provide a Quasi-Judicial First Level
Administrative Appeal for Taxpayers.

Ohio law requires the establishment of local MBOAs as the first level of appeal from

decisions of local income tax administrators. R.C. 718.11. This is analogous to the establishment

of many local administrative appeals panels to hear appeals from the decisions of other local

administrators, including boards of zoning appeals and boards of building appeals. Local quasi-

judicial appeals panels are a means for local governments to give their citizens the ability to be

heard in a convenient forum by a panel of local people who conduct fact-finding, and apply local

law to their findings of fact, in order to make determinations that provide a check on local

government administrators. Local appeals panels presumably have or accumulate expertise and

experience in hearing local factual situations and interpreting local law. As the Dissent found in

the Court of Appeals decision below: "It is the MBOA not the BTA that has the expertise in the

municipalities own taxing ordinances." Decision at ¶41 (Appx. 19-20).

This Court has held that to be considered a quasi-judicial proceeding the proceeding must

resemble a court proceeding in that an exercise of discretion is employed in adjudicating the rights

and duties of parties with conflicting interests. Union Title Co. v. State Bd of Edn., 51 Ohio St.3d

189, 190-191, 555 N.E.2d 931 (1990). This Court has also determined that, to be considered a

quasi-judicial proceeding, there must be a requirement for notice, hearing and an opportunity for

the introduction of evidence. State ex rel. McArthur v. DeSouza, 65 Ohio St.3d 25, 27, 599 N.E.2d

268 (1992) citing M.J. Kelley Co. v. Cleveland, 32 Ohio St.2d 150, 290 N.E. 2d 562 (1972). In all

respects, proceedings before MBOAs are quasi-judicial in nature as there is a notice requirement,
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a hearing requirement and the opportunity to introduce evidence, just as in the proceeding before

the City's MBOA in this case.

Although the General Assembly's interest in local income tax boards is relatively recent,

such appeals boards have been in existence and considering and ruling on local income tax issues

and appeals for a long time. Taxing municipalities maintained municipal income tax boards of

review long before their establishment was required by the General Assembly. The City's MBOA

was established in 1966, by Sections 111.2501, 111.2502 and 111.2503 of the City's Ordinances.

(Appx. 54.)

In 2000, the General Assembly first required that municipalities with an income tax create

MBOAs, and established the right of taxpayers to appeal to local MBOAs. (R.C. 718.11, which

was enacted by H.B. 477). R.C. 718.11 requires that every municipality imposing a municipal

income tax "shall maintain a board to hear appeals." That statute provides specific guidance on the

appeal procedure at the local level, requiring, inter alia, that local MBOAs comply with the

following directives:

Any person who is aggrieved by a decision by the tax administrator and who has filed with
the municipal corporation the required returns or other documents pertaining to the
municipal income tax obligation at issue in the decision may appeal the decision to the
board created pursuant to this section by filing a request with the board. The request shall
be in writing, shall state why the decision should be deemed incorrect or unlawful, and
shall be filed within thirty days after the tax administrator issues the decision complained
of.

The board shall schedule a hearing within forty-five days after receiving the request, unless
the taxpayer waives a hearing. If the taxpayer does not waive the hearing, the taxpayer may
appear before the board and may be represented by an attorney at law, certified public
accountant, or other representative.

The board may affirm, reverse, or modify the tax administrator's decision or any part of
that decision. The board shall issue a decision on the appeal within ninety days after the
board's final hearing on the appeal, and send notice of its decision by ordinary mail to the
petitioner within fifteen days after issuing the decision.
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Each board of appeal created pursuant to this section shall adopt rules governing its
procedures and shall keep a record of its transactions.

R.C. 718.11 (Appx. 47.)

The act of the General Assembly in requiring the establishment of MBOAs as a first level

of appeal by taxpayers from decisions of local tax administrators, and the statutory directives like

those above, indicate an express intention of the legislature to provide a full and fair hearing

process at the local level, and that these proceedings at the local level are quasi-judicial. Thus, in

determining the intent of the legislature as to the standard of review to be applied by the BTA in

appeals from the local MBOAs, this express intention must be given great weight, particularly in

the absence of any express standard of review given to the BTA by the statute. The only logical

conclusion as to how the BTA must handle appeals from the local MBOAs, if the legislature's

express intent is considered, is that the BTA should apply the same standard as does the common

pleas court in a R.C. Chapter 2506 appeal from an MBOA. There is no logical or reasonable basis

to conclude that the legislature intended that the state should provide a second level of appeal for

local taxpayers that repeats and ignores the full and fair quasi-judicial administrative process

required at the local level.

In this case, the City provided a full and fair quasi-judicial administrative hearing process,

in complying with R.C. 718.11 in Appellees' appeal. The court of appeals agreed that the City's

MBOA afforded the parties "the opportunity to call witnesses, submit evidence, and argue their

respective positions." Decision at'117 (Appx. 9.). Appellees raised no objection to the City's MBOA.

concerning the conduct of the hearing or any part of the process. Thus, the City's MBOA provided

Appellee taxpayers a full, fair and thorough process in compliance with Ohio law.
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C. Appeals from Local MBOAs Provide a Second Level of Appeal for Taxpayers or
Administrators.

When the General Assembly first required municipalities with an income tax to establish a

local quasi-judicial administrative appeals panel, appeals from the MBOAs, like appeals from most

other local quasi-judicial administrative appeals panels, came exclusively under R.C. Chapter

2506, which meant appeals were taken exclusively to the county common pleas courts. The BTA

first acquired concurrent jurisdiction with county common pleas courts over appeals from local

MBOAs in 2003, for tax years beginning January 1, 2004 (R.C. 5717.011, which was enacted by

H.B. 95). With the addition of the right to appeal to the BTA, the General Assembly added no new

express standard of review in the statute for the BTA to apply, which creates a logical presumption

that they intended, or established by implication, that the BTA should apply the same legal

standard as the common pleas courts had been applying all along to appeals from. local MBOAs.

R.C. 5717.011 now provides that appeals from an MBOA may be taken either to the BTA

or to a court of common pleas. An appeal from the City's MBOA to conunon pleas court falls

under R.C. Chapter 2506, and R.C. 2506.03 provides a detailed procedure for an appeal to that

couzt. A common pleas court's review of an administrative record under R.C. Chapter 2506 is

neither a trial de novo nor an appeal on questions of law only, but a hybrid review in which the

court must appraise all the evidence as to the credibility of the witnesses, the probative character

of the evidence, and the weight thereof. In its review, the common pleas court must give due

deference to the administrative agency's resolution of evidentiary conflicts, but the findings of the

agency are not conclusive. HCMC, Inc. v. Ohio Dept. ofJob & Family Servs., 179 Ohio App. 3d

707, 2008-Ohio-6223, 2008 WL 5064951 (10th Dist.).

R.C. 5717.01.1 is not as clear in. its description of the procedure to be followed in an appeal

to the B"I'A l:i^om a MBOA. 'I'he only explicit directions in the statute are:
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(i} that upon "the filing of a notice of appeal with the board of tax appeals, the municipal

board of appeal shall certify to the board of tax appeals a transcript of the record of the proceedings

before it, together with all evidence considered by it in connection therewith";

(2) that such "appeals may be heard by the board at its office in Columbus or in the county

where the appellant resides, or it may cause its examiners to conduct such hearings and to report

to it their findings for affirmation or rejection";

(3) that the B l`A "may order the appeal to be heard upon the record and the evidence

certified to it by the administrator"; and

(4) that "upon the application of any interested party the board shall order the hearing of

additional evidence, and the board may make such investigation concerning the appeal as it

considers proper."

R.C. 5717.011(D). (Appx. 48-49.)

This authority granted to the BTA is slightly different from that given to courts of common

pleas in Chapter 2506 appeals, which provides:

(1) that "the court shall be confined to the transcript filed under section 2506.02 of the

Revised Code unless it appears, on the face of that transcript or by affidavit filed by the

appellant" that the local administrative board failed to follow a strict set of procedural

due process requirements listed in the statute; and

(2) that if the local board fails to follow each item on this list of requirements, then the

court, like the BTA, also must "hear the appeal upon the transcript and additional

evidence as may be introduced by any party."

R.C. 2506.03. (Appx. 50.) (Emphasis added.)
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The Court of Appeals majority considered the differences between the Chapter 2506 appeal

process to the common pleas court, and the R.C. 5717.011(D) appeal to the BTA, to be so great

that it showed the General Assembly's intent not to apply the standard of review required. in

Chapter 2506 appeals in the BTA appeals. But the Dissent, more logically, considered that the lack

of any "guidance ... as to the standard of review" in R.C. Chapter 5717, meant that the court must

look for a standard of review, and the intent of the General Assembly, by considering similar

appeals from the Ohio Tax Commissioner to the BTA, and from MBOAs to common pleas courts

under Chapter 2506. Decision at ^34 (Appx. 17.).

In appeals from decisions of the Ohio Tax Commissioner, the Dissenting opinion says, "the

tax commissioner's findings `are presumptively valid, absent a demonstration that those findings

are clearly unreasonable or unlawful."' Decision at ¶35 (Appx. 17.) But the argument that

deference should be afforded to the MBOA decision by the BTA is even stronger than is the

argument that the BTA owes deference to the decisions of the Ohio Tax Commissioner. Those

latter appeals are appeals from a single administrator, not from an appeals panel, like an MBOA.

Under R.C. 718.11, an MBOA is a quasi-judicial body that must follow specifically mandated

procedures and its powers to decide appeals is circumscribed by the statute.

The Dissent was correct in its conclusion that the lack of any "guidance. .. as to the standard

of review" in R.C. Chapter 5717, means that the court mizst look for a standard of review, and the

intent of the General Assembly, by considering similar types of appeals. There are many reasons,

which are explored below, why this Court should require that the BTA apply the same reasonable

standard of review as do common pleas courts under R.C. Chapter 2506. See for example, Bosher,

et al v. City ofEuclid Income Tax Board ofReview, et al. (8th Dist. Cuyahoga County), 2002 Ohio

2671; 2002 Ohio App. LEXIS 2673, at p. 3. Thus, the BTA should uphold a decision of an MBOA

16



unless it finds that the "decision is unconstitutional, illegal, arbitrary, capricious, unreasonable, or

unsupported by the preponderance of substantial, reliable, and probative evidence on the whole

record." R.C. 2506.04. (Appx. 51.)

D. The Standard of Review that the BTA Should be Reguired to Apply in Appeals from
MBOAs Can be Found in the Express Intentions of the General Assembly and in the
Implications of Allowing the BTA to Ignore the Decisions and Procedures of MBOAs.

It is clear that, while R.C. 5717.011 gives some direction on the procedure the BTA is to

follow in appeals from a MBOA, the statute provides no legal standard of review. To find whether

there is such a legal standard, either express or implied, it is necessary to look at the overall intent

and structure of the process that leads up to the BTA. The intent of the General Assembly is

initially expressed in the statutory requirement that municipalities provide a MBOA as a local,

quasi judicial, administrative procedure for income tax appeals as a first step prior to an appeal to

court or the BTA. Yet, the Court of Appeals failed to consider or give any weight to the General

Assembly's MBOA requirement and the procedures and legal standards in R.C. 718.11.

It is logical that in giving appellants the choice of venue in an appeal from a MBOA, the

General Assembly did not intend that, even if the procedure is different, that the legal standard of

review should be totally different. The fact that the legislature has required municipalities to create

an MBOA to hear income tax appeals suggests that the legislature intended that the MBOA

procedure should be fair and full, not a process that would be superseded entirely by an appeal to

the BTA. Nor is it logical that a taxpayer or tax administrator, unhappy with a MBOA decision,

should have the choice to appeal either to common pleas court, where the court must give deference

to the MBOA, or to the BTA, which has no such requirement and is likely to hold a hearing de

novo. But that is what the majority of the Court of Appeals said was within the BTA's authority
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to do when it decided that there is no standard of review for the BTA, other than its decisions may

not be "unreasonable or unlawful." Decision at ¶1 (Appx. 8.).

While R.C. 5717.011 provides no express legal standard of review for the BTA to follow

in reviewing decisions of MBOAs, this Court should not, as the Court of Appeals did, interpret

that failure as an intent by the General Assembly to provide the BTA with the authority to

determine any standard of review that it desires, when the standard of review applied to decisions

of quasi-judicial administrative agencies and bodies, including MBOAs, is well-established in R.C.

2506.04 as well as in years of case law. As this Court has held, "[a] familiar principle of statutory

construction *** is that a statute should not be construed to impair pre-existing law in the absence

of an explicit legislative statement to the contrary." Schrader Equitable Lif'e Assur. Soc. of the

United States, 20 Ohio St.3d 41, at 44, 485 N.E.2d 1031 (1985). As previously stated, decisions

of MBOAs, as quasi-judicial bodies, are presumptively valid, with the standard of review for

decisions of MBOAs clearly set out in R.C. 2506.04. As R.C. 5717.011 contains no language to

the contrary, it should not be interpreted to divest MBOAs of the presumption of validity in their

decisions or to eliminate the standard of review established for MBOAs under R.C. 2506.04.

In addition, the language of R.C. 5717.011(D) itself contains an ambiguity that, at least,

indicates a built-in vagueness that requires that the Court should look outside the statute in order

to determine how to find the "standard of review" that the General Assembly failed to include. As

shown above, in R.C. 5717.011(D) it states, first, that "the municipal board of appeal shall certify

to the board of tax appeals a transcript of the record of the proceedings before it, together with all

evidence considered by it in connection therewith." This shows the importance of the MBOA

process and decision in the appeal to the BTA, and it is the same process that occurs in a Chapter

2506 appeal from the MBOA to common pleas court.
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Yet when R.C. 5717.011(D) arrives at the sentence containing the mandate that the BTA

hold an evidentiary hearing if a party asks to introduce additional evidence, it states that the BTA

"`may order the appeal to be heard upon the record and the evidence certified to it by the

administrator, but upon the application of any interested party the board shall order the hearing of

additional evidence, and the board may make such investigation concerning the appeal as it

considers proper." (Appx. 48.) (Emphasis added.) But it is not the "administrator" that certifies the

record of the MBOA to the BTA, rather it is the MBOA. The "administrator" is the party from

whom the taxpayer appeals to the MBOA, and is, therefore, a party appellee before the MBOA.

(In this case, Matthew J. Rubino and RITA are the Administrators for the City, and they were

appellees before the MBOA and the BTA, and appellants before the Court of Appeals and this

Court). R.C. 718.11 describes these different roles, including the following:

The board may affirm, reverse, or modify the tax adnainistrator's decision or any part of
that decision. The board shall issue a final decision on the appeal within ninety days after
the board's final hearing on the appeal, and send a copy of its final decision by ordinary
mail to all of the parties to the appeal within fifteen days after issuing the decision. The
taxpayer or the tax administrator may appeal the board's decision as provided in section
5717.011 of the Revised Code.

(Appx. 47.) (Emphasis added.)

The term "administrator" in R.C. 5717.011 can only be intended to mean the "tax

administrator," which is defined in R.C. 5717.011(A) to have the "same meaning as in section

718.01 of the Revised Code." R.C. 718.01 d.efines "Tax Adininistrator'° as follows:

The individual charged with direct responsibility for administration o{a tax on income
levied by a municipal corporation and includes:
(a) The central collection agency and the regional income tax agency and their successors

in interest, and other entities organized to perform functions similar to those performed
by the central collection agency and the regional income tax agency;

(b) A municipal corporation acting as the agent of another municipal corporation; and
(c) Persons retained by a municipal corporation to administer a tax levied by the municipal

corporation, but only if the municipal corporation does not compensate the person in
whole or in part on a contingency basis.
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R.C. 718.01(A)(10). (Emphasis added.)

Thus, while the intent of the General Assembly is clear that the BTA may decide appeals

based on the record below if no party asks to introduce additional evidence, it is less clear that the

General Assembly was contemplating appeals from an MBOA to the BTA when it mentions the

record of the "administrator" in describing, albeit briefly, the BTA's hearing process in MBOA

appeals. This ambiguity is a flaw that appears to contenlplate only appeals directly from a Tax

Administrator to the BTA, without the intervening process of a MBOA. An appeal directly from a

local administrator to the BTA might justify a hearing de novo. But this ambiguity, on top of the

statutory mandates for the MBOA hearing process as the first level of appeal for a taxpayer and

the certification of a complete record before the MBOA to the BTA, as well as language allowing

the BTA decision to be based solely on the record of the MBOA if no party asks to introduce more

evidence, all indicate that the General Assembly could hardly have intended that in appeals from

a MBOA to the BTA there should be a hearing de novo and no deference to the MBOA decision.

Furthermore, in the interpretation of the statutory language allowing appeals from a MBOA

to the BTA, and what, if any, standard of review should be applied in such appeals, this Court

should also consider the practical impact of the Court of Appeals decision and the standard of

review applied by the BTA in this case. The real impact is that having two different legal standards

in appeals from MBOAs results in the statutory language allowing appeals to common pleas court

being rendered meaningless. Any party that loses in an appeal to the local MBOA would have no

reason, considering the law, to appeal to common pleas court. No legal counsel could recommend

going to a forum that is bound to give deference to the MBOA decision the client just lost, rather

than a forunl where it is likely the client will have a hearing de novo and a second chance at arguing

the client's case without deference to the MBOA. In practical terms it means all appeals from
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MBOAs will go to the BTA, and the choice of venues contained in R.C. 5717.011(B) will be

without effect. This cannot be the intent of the General Assembly, nor is it a logical interpretation

of the law.

The practical impact of allowing the BTA to hold a hearing de novo and give no deference

to the MBOA decision and process would also be to effectively nullify the MBOA appeals process,

and leave the statutory language in R.C. 718.11 with little import. There is no reason to have a

local appeals process if the State's appeal board may essentially ignore the local appeals board's

process and decision, and substitute its own process and decision for that of the local board. While

there would still be such a process, even if the BTA could ignore it, because Ohio laN-v would still

mandate it, local governments would have no reason to provide anything more than the bare

minimum procedure.

For the BTA to fail to give great deference to the decision of the MBOA gives a clear

message to every local tax appeals board that it is not worth their time and resources to provide a

substantial hearing opportunity to appellant taxpayers. To the contrary, no municipality could

justify to its citizens the time and expense of providing such a hearing process. It would make

more sense for the local board to go through the motions, provide a superficial hearing with no

pre-hearing process, no court reporter, no witnesses or evidence for the municipality, no cross

examination of witnesses, and no briefs, and let the State's BTA bear the burden of a more

thorough hearing process. The burden on the State's resources and ability to efficiently manage

appeals from local boards as well as other duties of the BTA would certainly be significant and

likely negative. It would also clearly be contrary to the intent of the General Assembly in

establishing a two-tier procedure for local income tax appeals.
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E. The BTA Failed to Consider the Decision of the City's MBOA Presumptively Valid,
or to Make Any Finding that the Decision of the City's MBOA was Clearly Unlawful,
Arbitrary, Capricious, Unreasonable or Unsupported by the Preponderance of
Substantial, Reliable and Probative Evidence.

As the Dissent in the Court of Appeals found, the BTA gave no deference to the decision

of the City's MBOA. The BTA did not even address the reasonableness of the MBOA's findings

of fact and conclusions of law "let alone address the question whether MacDonald has

demonstrated that those findings are clearly unreasonable. Instead the BTA acted as if it were

writing on a clean slate." Decision at ¶45 (Appx. 21.)

The majority of the Court approved of the BTA's failure to address the MBOA's findings

of fact and conclusions of law, finding that the BTA could essentially create its own standard of

review. This the BTA did, by concluding that "we need look no further that the terms of National

City's (the taxpayer's employer's) SERP to discern its purpose; i.e., `to provide for the payment

of certain pension.. .benefits. .... ."' BTA Decision, at 11 (Appx. 33.) The BTA concluded that since

the taxpayer's employer defined the taxpayer's deferred compensation plan (the SERP) as a

"pension," and the City's ordinance does not define "pension," the BTA could find that the

employer's definition should apply. The majority of the court of appeals considered that

interpretation of the City's tax ordinance to be a "finding of fact" by the BTA, rather than a

conclusion of law, and allowed the finding to stand as not being clearly "unreasonable or

unlawful." Thus, the majority has found that the BTA has absolute discretion in appeals from

MBOAs to interpret local tax ordinances de novo, as long as the interpretation is not clearly

unreasonable or unlawfu.L

The Court of Appeals majority erred in upholding the BTA's usurpation of the MBOA

process and quasi judicial role in taxpayer appeals. The Court erroneously set a precedent allowing

the BTA to conduct hearings de novo in appeals from MBOAs, and failing to consider the decision
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of the MBOA presumptively valid absent a demonstration that the decision was clearly

unreasonable or unlawful.

Conclusion

Wherefore, the Appellants ask this Court to find that the Court of Appeals erred in failing

to find that the Ohio Board of Tax Appeals (BTA) must consider the decisions of MBOAs

presumptively valid and that a decision of a MBOA should not be overturned unless the BTA

finds, considering all of the evidence, that the decision is unlawful, arbitrary, capricious,

unreasonable or unsupported by the preponderance of substantial, reliable and probative evidence.

Respectfully submitted,

L/William M. Ondrey Grube
Supreme Court ID Number 0005950
Director of Law, City of Shaker Heights
3400 Lee Road
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Telephone: 216.491.1445
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IN THE COURPOF.A.PPEAL,S Ola OHIO

TENTH Al'Pfit:,i_ATE DISTR.TC'I°

Willianl E. MacDonald, III, et al.,

Appellants-App ellees,

Y.

City of Shaker Heights Income Tax
Board of Review et al.,

Appellees-Appellants.

No. 13AP-71
(]3'I'A No, 2oo8-K -1883)

(REGUI..AR CAtfL, NDAIt.)

JUDGMENT ENTRY

For the, reasons stated in the decision of this eouit rendered herein on

February 27, 2014, appellants' assigninents of error are overruled, and it is the judgment

and order of this court that the order of the Ohio Board of'I.'ax Appeals is affirmed. Costs

assessed against appellants.

K.IIATT and O'GRADY, JJ.
'I'YACR, J., conciirs in part.

jSjJUDGE
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'i'ENTH AI,PE] .i,ATE Dt 5rRXCT

Williarn E. MacS3ona]d, III, et al.,

APpellanis -Appellees,

v. No. 13AP-71
(BT:A No. 2oo8-St-x883)

City r^f Shaker f-Ieights Income Tax
f3oardof Review et al:. (REGULAR C1^L^NDAR1

Appellees-Appellants.
C14
_ ..

C4

I)E CZSIC3N. :9 . . . . .

y^̂t

.L.. • - ..

Jtrn.dered ct:I Tebrtzary. a7, 2c7;tq
< .

a^< Baker & Ho,stetler LLP, and Cirrisfopher J. ,S'wift; for
W:Iliam E. IvIacDonaid, ITT and S^r;an NLacDo'imld,

nc'rey Crztber, for City of Shaker iaeights and
Robert 13ji^^er,;.._,

Barbara 1^JiLCtC.tij- of Law, c`.̂ nd .r,2f2C^C1 L.
Bxcker=staff, for arnicus curiae city ot C;i:^vt>1and.

Sraana F. 1llarbtrry for amicus cuz-iae The Greater Clevelaiid
I'urtnership, aiid I inct(t Wt^ggon, for amScla, curiae Ohio
chaliabez: of Conultt rec.c^

- ---
APPEALfromfhe Ohio Fioard of:I'ax _A

J.

A))j)^^laJitS, Cltr 6' Shaker HeJP,IIts, RQb2I't Baker, T3X :'SidTTZIJ71stT'rt, r I1TiCI

P^egiori;^I Income Tax Agency, appeal from a^(;t:ision a.Jid or;le^ of the Board of 4x

Appeals BTA') finding th:a# the, stspfJ]e.mental exe(,1.Jtive retirement plaJ1 (;'SERp>,) of

7
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No. x3A1?-71.
2

a,ppellee, Williarn E.1tiS.acl:}on.ald, ll:I, c;onstifiuted a penszon benefit that was not szabjeet to

tax by the city of Shaker l-ieight:s, Because tbe 9'I`,4's decision is .not unr-easonable or
unlawfu1, we affirm,

Facts ancl Pro,eedurali i-lrl<story

{l 2} The relevant facts in this case are undisfiuted. MacDonald v.as employed by

Natiortal City C'orporaiiozY ('Natioiitd Cit;,") for 6vcr38 years. MacL'unald w:ts a resideiit

of the. city of silai;er xleigizts urltii E)t c ar.ll: 2;, 9006. On T)ecei7 7ber ;31, 2oo6,

MacDonald r€:iirccl fr^Jni 1_is er,1l-}lo,ymicilt at NutmnaI Chy. ^^t tl^ec tame of Y:is,retirernestl,

Macllonal.ri was vice chairman nf National City and 1ie cluaZitied for benefits under

Natioila] City's yualified.rc:tireinent plan and SERP. The SERP is a -oonq-tuilified defe. rrecI

ctsznpensation plarl illat was iiitencled to supplement the qualifiecl reiiren:ient plan

113; Macl -lonal;1 receiV^ld his bez,efit frmri the (l^ialified plari and theS,I,R1' in the
form ofa joint and survivorsiliT) <:tunuity measured bv the jedrit lives of IU.ac^,^onald. a.n.d,bis

wife, apa elice, Susan Ma.cl:3onald. 'f-he MacDonalds began rec;eiv-ing inontb:ly annuity

Pa.5jrrit Mts in 2007. Th:ose paytne.n-rs will ct:ase upon ihe deat;.i of the l.ast sul viv-ing spouse.

"Aacl7onald. received no 2oel6 pavments unclez the SEFLP. How rve r. at tbe t,ine of

MacDonald's Decenflber 31, 2oc16 retireinen.t, thc; preseaf value of his SERP benefit

becamef€xedalid dete.rminable.
' ' ,.z . , City , ,
iT ^+j 1_ne Natlt^ra^a^ C':^ERf' r^t`rz:f ^nc.ed bc^ore N.(aol^c^nald'S r ^tir^=^nwas ^ i ^ n ent and

3id not renrese.nt a sa;a)y deEerrz,l. Ratl:,er, the SEPJ', iri con7ric tion With tlle qnalifieti

plan, provided al7 incolrjerepldcernezrtratio of approxizriateiy 6o percent of pre-

retirement mconle as a benefit flpoli retireirent, 0fier tal6ng in,c) accouut thf other

. benefiis receivzi7le by NIacDorlald incluc:tiiig social secui•ify.

{^ S} 'The MacDona.lds joiiitly fiiea their 2oo6 city iacori-ie, tax return for Stia^er

1leigl:ts. Tlle P.resc.nt value of MacL%oriald'<, SFItT' benefit riot pr.evious!}, rf^^)Orte.d was

included in box 5 of illr ir2o[)6 form W-2 erititled "Medicare, wages and tips," and totaled

$14,566,6m. Tbe MacDonalds calctriated their 2oo6 city iricolne tax liability b^sed upon

the aiaiount reported in box 1.8 of MarI?«rtalris' forl« W-2, eiit3decl "local wages, tips, etc,"

Box iS il }icati;d an arrioulat of $5,459,507.

16} °i^he. Regional Income Tax :Agency, acting as S13alTer Ileiglit's tax
adiT19T11StrRlOr , 15511P.d1 notice $ 1 thP, m acr).?rlald:s iZ1dTGatlr3g a^ilat tlleir 2C)t)6 nrLllilclpal tax

^
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Nrz. 13AP-71 3

lza^ilitvv would be calculated basecl on the value listed irt '0ox 5 of his far•In W-2

^y iif,:,fi^ F:II} I'pfl1Nt' t:i-Jl$n tlle, aTTiC)LlClt 111st'C.'d, in box 18 ($.5,479,:)91^)Sha4C HP.l?ht^^

souglrt to tax in 2,,)^o6 t1;e present value t;f: the f'utux:e Tanilthly payments to the

lLlaci z:,^^alds under thc; 8EIfl.'. This determir-ttion by the tax administrator significanfily

increased t{ae MacDozsalds' munieipal tax lia',?iJit^. Tl-r e Mael7ranalcls contended that the

SER.F benef z̀t was a pei}sion, and therefor:e, eleizipt f:^om xnrxniczpai taxation piirsuaiit to

tYie Codified Ordinances of the C';ty of Sl,aher 1-teights (°C.0".) i11..o9ni. They appealed

the i z_: ll^ ^ir3 i;>tY atc,r`s leternlination to fl-tc S1t ilXcr 1Iei^llts Inconie Tax Board of Review

(a,vOard J.i, rc4dEtiN`)

7} The matter lirauecled to he::ring befoi e the bderd of re•,zew. The parties

were vfforcl^d the opportitii;tz,7 to call vvirne,ssc4, sub1-r,it evidence, and argue their, .

respective posit'zons:. Tlie l.^c,ard of reAew founCi that (,i) the S:E;RP benefit was Iic;t a

petision as that term is used in the ri'y' ,,incc^.In^ tax ordinaiYe.e; (2) the SLRP benefit ;-vas

not a pensio-D payznent or proce:eds from a pension as these terms are used in the city'

income tax ords3ian,ce; and (^s) thf' SERP benefit is not exempt from: tt;xaticbr} under any

other paovisiozi of the citv`s tax.ing orclinanees.

{^( 51 rl:l-ie i^;t^ic.Dt^r;alci.s t^ppealed the l_sv;;rd of review's t3^:cisioJi to the B'r1^

pursuant to R.C. 97t7.o-ii. The recEnl•cl of proceerjirlgs before tfie board of revieii was file.d.

with the BTA. After, t}te I37FA allowed disc;csvery, tlle InatteI f}roeekIc tl bearing. Ovei

appel:ants" ol:ijrec.tion, the B1'A pertnitte3 tlie parties to irttroiluce addilionai cMdence at

the hearixag. Tl2e R'I'A aeversed the decision of thw board of re,.zew, lindzng that th;; SL1Z1'
b . . ..

ef^t was a pension, and the^^^;tore-, not subject to I:nunlclpal i.ax under C.O.^szt

{¶91 Apnpetiants appeal, assigning thfe following errors:

R.] TFie Board of Tax Appeals erred whera it found that t1he
azwotznts attrii^uta131e io the Appeilee's, ^7illiarn F. ivlacDn7,alt^
Ifi{ ('`MacDonaid" ), Iion-dualified deferre;conzpensatic;n plan
constitute a peiisioiz beziefit arid are not sill)ject to.taxhv the
Qity of Shaker Heiglits as a"pension".

[°sS,] 'I'heBoarrt of T<zx Appeals erred in allowiiIg tlle _
introduction of new evidence aI]Cl ]IeW Wltnesse,s, and

conducting a de novr) review of the decision of tl-Ie Shakes.
Heights Municipal IAicclrrle '1 ax Board of Review, wben the
A,pp[eflee.S, WlllitiiTl E. -MaI;DoIIald; III and Susan W.

IvI.acDonald 1vc:r4= affc?rdcd. evel-y ot3pors iiiiitti to introduce

9



a

a.

C14

U-
er̂

^
^
^

^
^

ct̂

^

0
s.^
^
0

0
^

No. x:3AP-7r

witn.esses and tostimon}, before the Shaker Heights Municipal
Board of Revfew:

4

Legal Analysis

1$ :10} An appellate court reviews a clecisiorl of the 13TA to el.eterzxiine whether it is
reasc^nal^le and la.wfi:il: R.C. 57x7.04; ^.^^'.^`, L.L;C;. v. Cr-lynitnga C'fy. Bd. ofReuisaon, 124
Ohio St.3d 481, 201o-Qhiom687, 113, Couszno C'onstr. t'o. u. T,,^iIkins, ^0^3 OhioSt.3c^ ^c^,
2oo5-0hio-162, Jf xo. "Tt is well settleel that [az3 appellate] court will defer to facttlal
deterrriztratioi3s of the B'I'.A if the rec:,rd c:oaitains reliable and probative suptaort for
th?tn.` Str6ngsvi1'e T3d. of Ed-n. v. 14^ikins. i o8 C?hio St.3d a15; 2oo6mOhiO-284,7's
t^rf . NaP1: Can C'n, V. Tra(T, 72 Ohio St.3d i;o, i5L, (i995).

A First Asszt;nmexi.t of Error

11 11} AppEllant; contend ixa kheir first assignment. of error that tlie BTA erred in
finding that tlie SERP benefit constitutes a pensitilft tl at is not .stibjec?: to Shaker Hf;iglits
municipal tax. Appellants advanee fh.ree argumcixts tc) support thi _; coIatenti^ i. First,
appellants contend that -khe BTA erred wbeti it (_!xumil7ecl whether t}-te SERP heiiefit
constituted a lieia5ioii. According to appellants, because a bent;fit from a nt^nq ^aiifiecl
deferred comgaensatic^^, plan. stich as the SERP is T^ot expressly exempted ;ranl the
rrlunicipat tax under C.O. zii.t,qoi(l;l and 111.o901(4), it is by defi.nition t^^.4A)ie. We
tlisa^,r^De.

{^,} 121 SLate iaSKt p('r.r111t-S a ml.1RI(:1pa11ty 'iL` tax 4iqtlalifyi31g- Wag^,'S;" R.C.

^718.o1(Fl);1ti)^a. (^ualif^ring wages in,cl^ide aznounts a1-trihu.ta.f-ile to a rtoricitialified

de£erred compe.nsatiori pla73 unfcss the municipali7_y has exemptc.d that ciimPensation

fi'orrl taxation. `Flie city of Shaker Heigb:ts has exezijptecl peiisions froin its inunieilaal

fa-x. P.O. 7ri.ogoi(b) ai?d (i). 1'lie term "°pensioris" is ziotdefir3ed in Shaker I-ieights

municipalco,,ie. The MacDor,alds argued before t!-je fboard al' revif-w and the BTA thai a

iieriefit fr-orxia nonqrlalified deferred compensation plan such as t:'le SERP is a petzsion,

^and t1iPYehre, its valtrr, zr?.tist bfa deducted from the qt1a]ifying wage. Nothil.g in Shaker
Heights rriuiiieipal code or iIa state law clearly iaidicates evhetller or not herlefits froin a.

nonqualified deft;,Ired corlalar:zzsa-k:on plan, such as 11,e SERP at issue here, is a nen5ion.

Therefore, we reiect a^^z.llar^ts' arg^zz3aF nt that the BTA errfsd mrlien it examined ivhct11Pr

il7e S1^.^Pber^.efitd_ol^stit^ites a per^:sir^n for I)t?.rposes of ^ P.O. 1z7.o9r^x(c},

10
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{^ 13} In theix second argaqment, al.pella.nts rc;ntend that the pezasaon exeAnptioa2

contained in C.O, xii.ogot(h) anel (c) ;s limited ;a f>avments made to a rp-tired employee

frozn tLe (;mployer after retiresn:enk. B+_cau.se the present valtxe of the SERP taeiiefit

listed in box 5 of tl-ie 1VIacDonald's 20o6 forY-n. W-2 did not refilectpayrnents receivecl by

MacDonald in 2oo6, appellan:ts contend that the SERP benefit: is nctta pension, and

tiierefore, it is taxable as qua]xfyirig wag,es, In support of this argument, appellants

Oj-ixriarily rely on the tc^!.irnony of Marz: Taranto, the assistant tax director for the

Regional Income "T`ax .^guncy, Mr. Taranto testified that the coin.mnn iisag;e aza:ci

7rterpretation of the;terrn Iiension as used in the city's ineome oidinance is a pay.ment

after retireme:nt.,

{l.I4} Irlnwever, the BTA relf ed. upon other i-:. stiriwn^lprESanted at the hearing

indicating that benefits from a nP:iqualified defF_i,.-jA cc,mpen.sation plan, such as the

SFrRP at issue, is a pension. Patricia Edmond, fcrriner executive vice president at

National Cify; testified that the SERP was intended to Frovide a pen.sion. Edmond also

stated that Naticnal City classified its SERP as a pensicin in it:: 2oo6 annual xepoa to

shareholders. William Duiyn:, a senior heiiezits partner at F'rice ^'atcrl^c^ust::r opFrs

testified that 1,4ational, Cityy's SERP was apensiun. In addition, professor t?a}> uie:PhE.ns,,

an accotm';r-ig ex}}ert, tQ,tifie(i that the reporling of Nntic:nal_ ('ity's SERP as a pension.

was proper under ge.ner,,l accci-)te.d aeco-ti ntD ,g, P!, iiicit) les CfA:1f'"l.

{1I5} Eatll api^e]ianls ;,nel ffif> T:hac.Donald:s 1-f:-t>sei:ted e-Orle-nce and a,1vainced

argt^n ents that supt,orted their respecti-ve positiciias. The fs'TA e.x.aynincd a?l the

LnidenrF, presented at tlac heariilgtxnd reflected in f..}ac: re:co:rd.. Ease,j upon this evidecice,

the I;TA ccaricitided that flie IldacDa3,alds' SERP henefifilisted iil bOy; 5 of their 20ra6 forj-n

V112 is a pension aiid t}^eref^re, that aznount ^nust be cleducted frcrn the MacDonalds'

irrcol-iie. in c:alc°ulating ti-ic tax.able qualifyiz:g wagc, This detea•nlination is not

unreasonable or unlawfril.

'^f^ 15} ,Appellunts alsc3 c6ntend that the TITA's decision ccrtiflicts with YVordrcyi u.

14lf^dtctowri Income T'& IZeuiew i3d., 12th Dist, No. i.,A.2007-09-23r, 2008-Ohto-,2er8.

!llthouc;i the 1-Vardr•cp case also involved the isstze of whether a SERP bzncfit was

taxabl< ander Mi4dletown's ordinance, the language of the ordinance was stbstartially

c#ifferentthart tii^ S.b,,A-or Height.s urcl3r,ame at issiie here. In tVardrul3, the P,9iddietorvri

11
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Nci. 13AF-71 6

ordinance expressly stated that earniaigs rlesignatecl. as "deferred cozripensation°" were

taxable. Id. at T 36. In addition, the Middletnwn ardinance.expressly cli<sting-oislwrl ±ax-

exempt''t.^ensiorzs" from taxable "earnings designated as deferred compensatioti," .fd, at

T 38. Because the 8ERP plan at issue in War•drop described itself as a'deferred

caz-aperasation arrarzg;ement" and because Middletown's ordinancc^ expressly izn.)c,sed a

tax on earztirigs designated as deferred coxrrpeiisatioil, the appellate court affirrned the

trial craizrt`s judgrrient that the SERP payrYieizts were iaot exerript froril ztA11:icil>aI

taxation: These facts are iri rriark.ed contrast to those preserated in this case. 1';- ere, tlie

Shaker ffeight:s ordinance does not expressly tax deferred compensation. Morr-ocler,

Wararap'.in.vo1ved : an' R.C, Chapter 2.5n6 appeal-not an appeal pursuasit to R:C:

Chapter 573.7. For the reasons, discussed in conz,e`tit;n.with appellants' second

assignment of error, there are signi^'icant 'cli#'ferences between these two uvenues of

appeal. For all these reasons; we fiaicl Wardrop distinguishable, and therefore;

Llilpersi.las1L'e.

{1171 In their thfrd and final argument i),, sapport of thear first assignment of

crz-or, appellants cont<erid that the B"f'A siAoulcl not lial7e c.ozie9uded t';at the SERP benefit

?s a pensiarr based so1e4y upon National City's ci}aractezzzat'zo7^ aild treatmelrt of the

SERP as a pensio,i. We. i?isagree tivitlz appellarits' c^,aracte izatioxi ^f tlxe rationale irsed

bytheBTA ir_: arriving at its decision.

8) The 1i7 A dici not t"r nclucie that Maccliolialds' SERP bE neiit was a pension

solely because National City treateci,the UERP as a pensiot2: 'I`hc B1'A'W ciecis:ota also

notes the testiniony of Vtirillia.ni Dunn w.ho statecl tlltzt "a pension is any p'a.z1 sj^onsoretl

by a,rer^pl_r,yer that provides forgost-retirerrientirscome ths'it'F., designed tosupp?grnent

their -ncorne for life." The SERP at i sstie meets this definitior7. Ray Stevµi-is, a professor

of laccoi7 nting, also Zestifieci tllat tl.te rria.inerin vdhicll iVadonal Citv reporte3 tLeSt:P.P

(as a pension) was colasistent with UAAP. Las'tlv, the ETA noted 1;iat Ivlacl)onald`s

SLRry benefit was not specifically funded by' National City priox to MacDonald's

t-r;tirement,aad thatnorie of I'vSac,Dni7 ald"s ca.sh salary was def:;rre(I te) fut5l3 tlie fiEt?P

b enefit. 'l'he 'BTA fa-Lrrid that all th?se fac:tor; suipported ii_s determination tllat

PyiacDc,nai i's,ERf' henefit c.onsti.tuted a pension. 13ecause the MA's tlecasionis not

uxyrecUs01;ah1.e or unlawfui., we OW"rtuke appellants' first assignment of erroi'.

12
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B. Second Assignment of Er-a•oa°

{119} In its second assignment of errar, APpc'llarsts contend that the BTA erred

by (i) ltolcling a hearziig and allowiiig the izrtreduction of additional evideixce and

additional witnesses. that could have been preser7ted to tlae boaxd of review; and (2)

conducting a de novo hearing without giving deference to the board of review's decisioxi.

4r4'e d i!^ .gree with Ysotli of these argiYrncn:ts,

{jf 2D1 In suppozt of their argument that tlae BTA erred by allowing the

MacDonalds to present additiortal evid.ezice at tlae la.e^rirtg, appellar4ts cite to the process

for an appeal of a' "`final order, ad.judication, or dacision of any officer,- tribunA I;

authority, l)oartl, bureau, comna.ission, clepar.tznent-, or at}-icrdi-vision of aziy political

subdixrisi()) of tlae state" to a courtof common p]eas. R.C 25t)6.ox(A). Appel.lanfis point

out that in an appeal of a board of r-evi:ew decisiori to a r. mirt.of common pleas, R,C.

25o6.o3 limits the reviewing court"s authority to ccnsidt<.r evidence outside the

adrjri.inistrative record. However, tlaose limita#ion.s do not e^ist 7rk an appeal to the P_;TA

pursuant to RX. 57x7.oXZ(C). In fact, upQn the applicatio.ii of any intexested part,.r, the

iBT'A is requiretl to ".orde.r the hearing of additional evidence, and tlleboard n1ay make,

such investigatiion concerning the appeal as it considers prvper." R.C. 5717,o11( Q),

PerF, the Maca)on.aMs recjt7nstedi a hearing I^eft3re ±iie X'TA. Theref()re, appellants'

,^.,(:illt£'.Tltlitn that the BTA, e;'I'C[l when if pF?"r(i'itted tli('. introduction u< adflitiFJl.iai P-v1d(,'17,1'(:

conflicts ^,Mh the. express lanoaa^e ii; }Z.C. 57=7•0 -il(l:)., B'I'A did nut err by

i>ermittir.g th(: introductioa of additional evidence..

{121; Appellants alsit contend tliat the .RTA erred by conducting a.(le novo

hearing wit3rot^t giving {.-Iefererrc.e to the boarcl of review's decision. In essence,

appella.its coptentl ttiat tlie R'.lA failedto aplily the correct standard of review. Agaiit,

we disagree,

1¶ 22; Pursuant to R.C. 5717,Oii(C), the BTA may lteuz an appeal based solely

upoi. tl;e reearci and a.ny ejridence comi&red by the administra.tive body below, or upori,

appliration of-any interested party, it must set a hearir,g, permit. fhe introdu;:kic)zi r_^f

additionai evidence, and'make sucli investigation concerning the appeal as it considers

.proper," XcI. The statute does not. set forth a standard of review.

13
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{^23; Appellants argue for avery deferezitial standard of review for R.C. 5717.o1J.

appeals b.y again locslking, to appeals froa-n a municipal taxinE; a;rtiloritv tn a cvurt df

coxr!mozt pleas p3trsuarit tcs R.C. Chaptes 2506. Although a c()ur; c}i .c3^Tisrrori pleas may

h'o1d a hc-aring in an Ft.C. C'i;at^t^r 2506 alapeal, its revieva nus( be ccr11l11)::;} to the

txariscript ot' the administrative procecdin,g unless the appellant satisfies one of the

coridations contaitied in R,C.2,r̂ ,ofi.O,. In addition, R.C. 2506.04 sets forth the standard

of reviewfhat the common pieas court rriust apply in deciding the oppeal. R.C, 2SoC,.04

provides:

If aIl appeal is tal-.en in relation to a final or:Ier, actjiudication,
or decision covr_-a•e.d by divisiv7i ^^,^) (A sectior) 25ot').t?t of the
Revised Code., the court may find fhat Lhe rjrdeit,
ct0judicolion, or dec.i:;irni is iltitconsf?ftz'toncil, ilIectctl,
tirbitrary: capricious. trrireasoorxNe, orzrrs^t^^^^orted ^qffite
prej>vnderorzce qf substcntial, reliable, a ' ^d probative
evidtrwe on the wh.ofe recnrc.. Cc,a, sisteiat witli its findings, the
court may affi7 m, reverse, vacate, or modify tile order,
adjudication, or decision, or remand the cause to the officer or
bMly appealed frowl ,rrith instrdetion.s to enter aii order.
Gdj7idication, or decisk)n consistent witll the fitidinhs nr
pinican of tde court. 'I'he judgment of the court may be

appr.r,.lcd iDy any ,f,.rty on qluestiorfs of law as prov^ded in tbe.
1.131{^s of ?>Irpel.':.a.te I'roc;:;ciure arrd, to ttic extent not in coni1ic:;:
tiviffi thc?>e .°«lE;s, Chripter 2,05. of the Revised i:'.C)dt..

(J^mphasis added.)

{$:2^1} .Hr;wever, b^.catise l?..C'. 25ot^.cJ3 a73d 2^c^E3.r.^4 c.Untaic-I sig^iificar;t Y)io°aisic_iras

not 3n R:L;. S; i7.0t1, appel.latlt s' reliance oit these stcitiite.s, and cuse law i11vvlvi3ig R.C,

C.'ls^lpter 250 appeals, is rnispiaced. As preNjausl,y noted, R,C. ,11^.t^lf contains no

'^Drovision that iitnits the BTA's review to the record developed iri the administ7°ative

i^rocee:iiz7^s hel^^w til,hei^ a hearing is re^qti^ested. '1'h{^rc is sro prcwision in I^.C;. ^77:^.t^ ^^^C^..

tliat suggests the BTA mZast give any deference tci a board of rev:f;w decisioz:. The BTA's

au#horitv is not limited by an express staYldard of rcvietiv.MoreflvQ.r, deferenc^to a hoari.^[

of review decision is illogical wbc,n tl3:i^ BTA hears nvid:ence nut ptesented to the br,urrl of

14
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review IIl` conducting its own adjl.idicati:d7il af the ajlpeitl.l It is not this court's ToIi', to

second-guess the slate le.gislature's palicy reasozis for establishing two different appeal

rrse ' a nisms for board of rcview d:ecisions. We -10t, ! that the appeal rrovided pursuant to

R.t,. 25o6.o.t isexpressl;y xn addition to any other remedy or appeal ;)n. indecl b-ylaw. R.C.

2,vo.o^.(B). Because tlte 13'I'A didnot. err when it perrxlitted tlie IV,iatDraz7alds to introduce

aclditiona] ev7clence at the hea.rirtg ancl when it coxzsidemed that evideirc:e in reaching its

decision, we overrule appellants' seeond assignment of error.

,12S; Iiavang averrulecl appellaiits` two assignments of error, we„affirrrt the order

of the BTA. Order

affirmed.

OYGIRAXY, T,1 Ca1T?(6UFs.

TYACFS, J., conc:tirs izz part and dissents in Iiart..

'I'YACK, J., coneurring in part anddissentiilg in part.

ff :0 I respectfully Goylcurin part and dissent irn j) art,

21 } Most of tlie facts in this case are not in disptite. William E. Macl3unald, Ifi

f"TuTacT?;^n<,l^"j was a resirlint oi thc; city of.ShakE;t• Heights tinfi1 De::^mbe.r 27, 2o06,

^r^ .^.T.f )Il l^d ha.3 been eI1"lplt)`Jt'.d by N23tii?I2;-^, k'It'y {':orPoi';-ci:]orr Fl)Y' 38 -Y;'.aT•S Uiltil bll^

retirement on Deo-•em.ber ,iz, 2o06. MacDonald was vice-ck3airn.aun an,l qualified for

benetits under the coznpan5's Non-C.ontril>utor•y Retirernent Plan and iupplerA-jental

E-.%:ectitive izctirement I'lati (`SEIZI':'). iV1acDonalii clc.ctt;d to receive .SERF betlefits
bi . . . . .e»fnsiin,, I^1 2ot^ ^^n th^^ fo^ of a joint a;7 ,;t suzA^.vor aiinuxty that vnJl cease upori the

deatl) of MacDorzald ancl Iiis lxife. The value of MacDonald's SERP bei-iefit, that iiati not

been }:,reviously been repoi-ted, was included in Box 5 ofhh2c}o6 Forin W-2 vyhWh totale.d

$1:1,,66,5zt. iv1?°. ;nd Mrs. Maclioriald filed tileir 2oo6 city incor.pe tax ^^tu1n

Sllaker Heibhts, caic olating their tax '1iabilit-y o1t tlac amount reported in IiDx i8 of

^ poT these sanle reasoils, we respNctfu)iv find the disse]-j+'s relianre tiG cn .A; 4 T('r mrltmarnfi»;; 07` o1?r;.,
Irtc. ^^. I,i^tze}^, i32ohio5C3^d 92,201.2-(''.t,io-rc^7, and ^'eflack u_ 13^<<cierr0ht; 92 Ohio St3d 46 ('z(;oa) tobe
misplaced. Both r,ases involved.tt.C. Cliapter` 2,;;o6 appeals. ln addition, wp did notholdtha'app=ll;s
iiad the burdezj tsf pi`oox at the liearirig before the 13'T.A, RathFx, we he'd that the B'1t1 diil r-lot act
iuii•easonahly or iziilawfii`l3y in flndi-ng ;hat the MacDenalds sntisfied ilieir btirden in estabiishulg *,hatthe
SEIZP >>ei)efit wasa_pEZlsic^ii_.

15
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MacDonald's'tPV:-2 farm. wi,ici^'totalecl $5,Tr9>597,84. Tt is not disputed that the SF1ZP is a

nonqualified defuz•red cozz)pe..x4ation plan,

{1C 28} The Regional Income Tax Av-ency ("IUTA"), actiiig as Shaker Heights' tax.

adi'ninisirator, issued a notice to NlacDonald that his municipal tax l>:ability would be

caloulate(l based on Box of his W-2. MacDonald appealed to the Slaaker Heights Incanae

'1'ax ^oard oi Review (,'.Sliaker Heiglzts I3oard") wliieh is a municipal board of appeaa.

("M.BOA"), arguing tlaat the SEktP was a pen.ion and was exempt from municipal

taxation.

{¶29} Tbr• ShA er t-zcights Board collc]udr d. that the arn.ount in Box, that was

"attributable to Mar:L?onaltl's SERP was not a pedsion and had not been exempted by.

Shaker Iieights` Cotle of Ordinances iii.ogoi and tlierefore is taxable as it is found in Box

5 cif IvlacDortald's'i+W-2. The MacDonalds appea,ed to tlie liTA,1vhich reversed and found

that the S1,RP paynzezits ct7nstitiiEe a p4:nsion an d are not subject to taxation; Appellants;

Sliaker Beigl.ts et al., t^en timely appe.alec3 to t:liis court.

ill 30^ Courts TeVJ.e`,Adtlg aBTA.Cji£cision tltllA (;U]l1sJ.dCr whether the deciSioTl was

nx,easomlblP, and la'vVflll." l C3[15I7?t? ^`(^)7.^ +̀.i`i'. (f0. ^^. 1'^31^£S11r5 108 ^^h1(? St.3d ^G, 2(^1(}6'^}^7.1o-

16?, ^,m An appeil'3ff: cC)lTI't wili S"P,Ver^e aUTA dC'.cIsion tIl at is based q)C)?l ai: 1?icor3"e(;'C

legal co11chtSJJn: t3CI}1C1)277C ijF.jt(:7';+,(^7i .f ^oC'al eicht.)C7! T)iit. ,('?}d. fYT 1Se1.'2. i). jC7ti70, 9`^ 0111()

St:;d 2;3 (.2001). But "[t;lie. BTA is responsible ior r=leterzil:ring fi-,ctual issues atid, if tliu

rec^,rd c;nntairzs reliuble aiid probative support for these LJU:A detet'-minatic;ns," tl,is .eourt

will affirrnthem. Arr:. IVut?. (;c7ri t;o, v. Tr°iocY, ?:? C)hio St. ;d 150^, 153 (1995).

I'lac Boarra oj'Ttz^^Apl1ea1s did aPot_follou.t the
pr-ol-per stanclax•cl of reuiea.v

¢¶ 31) Appe.lhnts' second assigiiznerit, of eri-or asserts -that theBTA, improperly

cc3ndscted a de novn r^.^view of th; Sljaker Heigiits &oarcl's deci.sio_x ancl iropropQrl;%

allowed the izitroduction a.t new evidence that could have been presented to thf,^ M$OA. I

agree in part. The -fiTA did';not employ the correct staaidard of review because the

MBOA's finclings are presunxptively yplicl abse:rit a clen-ionsti'ation 1h,;t those findings are

cl.earl^r lanreasonabae or tinia;wful. Hozr,iever; there is no statutory prohibition to the B"[':A.

allow-ing additicana), cz,,idencG.

16
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{132} A:n appellate court°s scope of review on issues of law is plenary, in^lixding

the issue of whethor the court or agency -below applied the proper standard of reNnew,

Bartchy I;. State Bd, o,f Edn;, 120 01-sio St.3d 265, zotif3-®luo-q.82b, T 43.

1$ 33) Appeals froma -N/11.60ti may be .made to the c:)11TIt,r's court ofcornTlion pleas

flr tire BTA, and are governedby R.C. ^s-I7,oiY:;

Upon t);re filing of a notice of appeal with the board of tax
a;.l peals, tixe municipal lboa;(! of ^ippeal sW1 certify to Y.he
bc;at cl of -tax appeals a tI,,nsc,.ipt of i31e record of the
4 rnceediii,-s'h^^it^rp it; tc^getlrec ^ ith ; ii e^>irlence c Qns,i i^recl l?y
it in conrl,eetion t'hrrewith: 'I`i3e board Ir:a.y ^.^^rder tlle `
alipeal to be heard uporj the record and the evider}ce certified;
to it by. the aelmixjistr^itor, but upon the a.nplicrition of any
v,nte restrd party tU. board shall orclef- f'tle ilearilxg of
ad=liti<,aiial evirlence, and tl7e boa,d irlay nialce su^h
investigatic^ix eonceI'nin- the appeal as it co:tsidt^r's proper:

34} R:C. 5717.o1^(C';^. TLere is no guiilalice in the stat^t zte as to the standard of

re` iew. Nor } ,̂ .s ttze, Supreme Court of Ohio articulated the standard of. review by wli`ich

the BTA is to zneasure appeals from a MBOA. This ismostly due to thexeceni: enactmernt

of. R.C. ^x^.^t in 2oc% beginning to apply for t?-xe 2004 tax year, which required the

(:-T'eat?o i% o{a " LMB(, ,̂,h 1.i2 all 222t1I11C1Ii t^ OTjtiitt'atlOl±S tl-Iat 1I1?pC1'ie tin i21co_11e ts1X. R.C.7}8.11.

3Ss By E'x;lrT"i,lTilTlti it1'() ;;;,;illa' ta7; appeal pI'oc,,^dtlrt's to thC fone at baI',J beilC:ve

1lS e. C;aI] C,eterIillI]e ttl<' potf'.litial staIlda "d of reVIE',W in th, 7.,; case. Ttl.eSlrst stal7dardisfor ar).

al7pe-aI from the Ohio I'ax C_uimnIsszone_r to the BTA In which "the tax cUmrn7sslonPr'a

f:s^ctii^^;s 'are pres,^.irilptivelv N^alic.l, abselit a demtanstr'tttioIs that those firidinus are c.lear-ly

1z0reascnab;e or unla-v^,Cul.' Cora-sequezitly, tile taxpayer carries the bruden 'to show the

znanner and extent of the error in the Tax Cc)mmissioTier's final rleterzninatiop,' "Globaj

Ianotutedae Traininy. L.?,.C, v. revin, 127 OhiOSt:3d 3:1, 1r.11o-Ohi0-4411, ^ 12, qiruting^

Stds. ?'esting .Lcir'3or°atories, Inc. u. LatrFr), zoc+ Oluo ;it.3d 240, 2003-0hio-5804, I 3t}:

^.'kie sc:cor,tl is for an appeal frorn a tnunicipal board ofxe^riewto a corrrt of comrlion plea's,

w}iich is auti7c,rized by R.C. 2506.oi, zirid "the court flriay find that theor(ler, adjudication;

or decision is umconstitutior:al, _illegal, arbitrary, capricious, uiireasonable, or

uzasuppor.ted bv #1-it: preponder.anr.e of suhs"taritiai,relialiie.. and i-)robrs.t.ive evir.}c:z,ce on tl,xe

whole Tei:nrrl." .}t C. z5o6.o4.
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{$36} Analyzing two cases from the Si,t^re^zxc Court, Tetlak v. Bratena1tl, 92 0,hio

St.3d 46, 200i=Ohio^-129, and.A:T&7' G'omn-m nicars of Oltia; ^nL. u. Lt,fnc)^, 132) Ohio

St.3d 92, 2o12-0hici-1975, I believe we are dlaie to deterrnirie that al}t)eals fz•otn a

rnuriicipality board of review to tbe BTA is most analogous tci appeals ;ro;rr. t}io Tax

Corzlrrkissioner. In Tetlak; taxpayer Jaseph. Tetlak challerzged the taxable ^^tatus thc

distributive share of his S corporat:ion that he argued for the .purposes of municipal

ta.x.a.tiott was intaiagihle income artd tlxerefoxe exeriipt; See 7"etru.)c gexrer<dlv. Tetlak

initially filed a prcitest which was denied by the tax adrn.inistratr>r of the Vllj,;ge of

Bratenahl who stated that the distr,ibutions was izicome from an iinincorporated business

entity apid therefore taxable by municipalities. Icl.

{^ 37i 'I'ctlak appealed to the I3ratenahl Board of Review which upheld the tax'

adniinistcator's'denial of Tetlak's protest. 1ci. Tetlak then f le.d an adm.izaistrative appeal

pursiiazit to R.C. :^5o5.ox in, the cornrnon pleas court, the trial court found tr,,it the

YrAaziicipal'ity may tax the distributions but thc':cIeter3ninatloIa must be suppoxted k>y 'the

1?reiao;ndera.nce of substantial, reliable, and proLr,t.-ive evidence c>ii the wlinlr record.' R.C.

2,500.04. Finding that the [tax adn;anistrator] did not make such deterznis.aticsn, the eouiti

t-e.vet•sed the decision of the board of xtrvview." Id., at 47. The Eighth District Court of

AppeaZs affirmed ih^ clecision and the case went before tl'-;e Srtpreme Corzrt. Td,

38; The Supre);:,e (`'ourt exiuesses; iYi reversi^-ig thc> iit^.-lgrner,t, tl;at Clciel'enr•c i's

to hr^ grveri to a rnuaiicit:>alitv xvh.en re^^e^ffi^ig an incon.et^ix detern':;nation-

The taxpayer, not the village, has the burilezi of pmof on the
rtature Gf the s̀nc.tjrne at issne. It is well settled that "wlxen an
assessment is contested, the t.axpayer has the burden ttt
slaova in what ir►anrier azlei la what exteiit *'k the
ec,r7zmissioner's investigation and a-adit, and the findingsand
assessments hased tbereon, were faulty ai1d incorrec,*." °
i^1r xxir,1 It.^t̀ecl., .Inr.:. v. 1'l'czr,i1 (.1999.^, 87 Ohio St. 3d 337, 339,
720 913, quoling Federated Dept_ Stores, ?rkc. r'^.
i,hld1e?I (198:3), 5 01-iioSt.3d 21 s, 21-5, 5 OBR 1551 477, 45
hI,E.?{l 6871, 688. Hnrtheririore, the 'Tax CoarmZissioner's
findings are pre-sumptivelv valid, absent adeirwnstration(lt at
t-hose findi_-igs are clc>arly unreasonable or tizala^sv^#ul.' Id., :^37
f)ilio ,St. 3fa at ?39-340, ^2o N.E.2d at 913-91.4.

This reasor:iiag ?s apt)lic:^3b:P at the zxiu^iicipal

`ttletlak at ^1-52.
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fl 39) Fi,or,a this, I would coI ic,iu<<e that the decisions of a N.itiOA i+.m, to be treated

with ^ .the s<<^i^. detE:rt:rc : as those of t,1e I'ax L aMmissionex wbe:r, appeated.. The Supreme

Cotil't t"vYl t. .IucS th-t; :;tandard:s fQr the T^^y imIiTYtlss1(111e,.r and s,pecJFkaIl}' states that t-h3s

°reasoning is applicable at the muziicipai {,qu -̂;thng the de7c;r^ei,ce gi-vcn to the Tax

C'onrlnissioner and the hr.rr(lles required to ;)vcr(:ome it as applica(}]e to +}rcy 13ratenab] tax

administrator or the Bratenahl Board of T;.evic;tihr. Id. The r t:sc^ at bar is araal;)gues to, t}i:e

TE'.t[C.k; 'Uoth cases examine the tc'lxc"liI(? sta$i.i5 oi c'i t^j?E'- (>f 111CO1I1e bV a li,tilllLC',lvillty, the

Br.atcna`i, Buai:Ei of Re\%iz:w and thc,,S)haker Heights Boal•d :n both cases c,Onc•.luc]cci th^,t the,

incoi-ne was taxable, #x,tii of fhe boards' decisions were overturrlsEl -opc;ri appeal. The

clzfferc!nce being;the rnt;nicip.rl;±ies' board.a' decision in Tetlnk-. was appealed to. a commiiiZ.

pleas couit as opposed tc, the 11't'A. Te;lak emphasis that th.e. taxpayer irri;st overconi£r the

tax messor's findings by sluavAng that they are faulty or i.izcorre.ct anEi that they are

presaxrled i^^lld absent a shov,ing o¢thcr?i b°:ng clearly uzareasi -,n able or i:nlarvful, Id.

40; zl :f'^.'-T £;'otnuz.trticaticlns affirrns tliat, w'ni]G appeals frarti a NIBOA to: a

coxxiIxloll pleas court uildc.i° R.(:. 2;io6.oiresen-jble (leliovo proceedings, they are aDt- de

°ilovo. AT&T Comn-runtcrzliorts at ¶ 13. IrilliT&T Cottvaumic.:ations, a reft:rld of the c.itv of

Cleveland's income tax was denied by the tax adnli,iistrator. ^eF. t?^^7" C^?r2n^t^r^ic^zt?rzrts

geI1eI`afly. AT&T apph;itlt'.i; TCl {hi rl^Ve.IuIldi B oc37'Ci .ii irdCtlITIE' Tax Review which Iti`?1TIC;

tfie eftIsat of the refund arid AT&'Yiile.d_ azr a};pea). p-^arsuant to R.C. o6.01. 1cl. Sirnilar

to TRtlak,ltl&T C"ommunicutions is a ).-nurti:;hpal i1-1con-ie tax di;pute in which. after the

MBOA affirms that 3d?Ill?llstrato7''s fi).lEilIlgs tht', tE11.}^iiyer 4.tpp"Is io thE, (;JllI`t of CoI)1171oI1

'T 441 The Supreme C;ouzt affirmed tfiat the courts of conrinon pleas exez'6se

appellate jnristliz.tko1i: "[W]hil;.^ aIr appeal under R.C. 25o6.0i resembles a tle novo

proceeding, it is not de novo. '1:vere are jictritsto a court of conjniui^ pleas,tcyriew ofth(^

administrative body's decision. I`or example, in weigbizag evidez7ce, the coprt n,ay not

'blatantly substitute its judgnaent for that of the agency, especially ^in areas of'

athninistrative expertise.' " AT&T Cornmurzicatiorrs at ¶ 1^, quoting Z-Yudukoviih z).

L,oruir: Metro. Hous. it? Ohir^ 5t.2t1202 (19'1q3. We fini3 tliat the BTA rnay riot

condtict a c3e nova revietivof a1MOzA's firidin^s nor may they suhstit^a.te their ov,^

jrae3.grrlent, It is th{; MBOA nnt th.^e 'BTA that raas the exl;ei-kise iI, the municipalities c?wxi.
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kaxingordinance 'T'laere must.be deference given to a 1Vx130.A's1'incll,l:;s. The starl(:lr.rds

that must be eintaloyed arad the dispr,sitiol.s tli t rnu^t berc>ac:t^±^-d a.e naoT-e limit^.cE th^in

relief that could be awarded pursuant to a tri:cl, therefore the administrative api.ieal is

more akin to ax-i appeal tlian a trial. SeeAT&T C'orinw>r ication s at 1.1,

{$42) Examining Tetr(ik and .AM'P Xwo;IM find that in a

MPO-A's decision q)pea:led pursuant to R.C. 5717.oI.I to the BTA, 1?Ie taxpaytx, not the. V, , !
^;^11a^;e, ha.s t^.e ^;urcy^.r1 c^Fprc^of c^n the ?aturc_ of t;i 7:icol^ac at isstic• i'otlak at L)r. jV};en

k'II3 i't:iscSu'Ill£Iit of a ta?_ a.d1T17i]isti"c'ito;: Is C',oliti:;stCd, t}ic t7ipi}'F'.I.' has the l.?I1rdeli tU s1.3C:>w in

what znannler and to what exl.eiat the findings aliid asse,ssiYlezo we-re faulty and inccixre^,t.

xf1. put-t`Iermore, an appeal pttrsuailt to R.C. 571^.Oal(C) is not a de novo proceedin;. it is

11-10re akiII to ^in appeal tllazl a trial, there rciay not be. a skabstituti.on of judgiiieiA, and the

M13OA's findings 3re f±rrc,mr^pti>>el,,' valid, al;sert a de.naonstration. thattheise tindings are

clearlyiInreasonablporurjlaivjul.

{ff'43j S 11ak(`r Reights' secoIl,d <issiaT`l]"lllei?t of ez'roi' also aI'p.iei that A'ti-lc.Do31(l.h^

-was precluded from iritrcSdu{;ing nenv evit enre to the BTA that cc>u'td lia-ve be.en :ntroc:ucec3

to the MBOA. There is no statiitory basis `or ttais argirmertt nor any case law that suggests

the U'1'A. shoulc1 be restri:cted in this way. "1'he B'TA is in fact required upon the c.atio n

rif any laterLsted paaty to "orcle.i• llie hearing o{ add:tic?ntll etii., en(:.e, and the board naay

make s;icii ir7vt:5t:gatiora conc.errii:ig the appeal as it col:sidler s pr«per:" '9 C. :571'7.Ot1 .(C).

While a c:o1lrl. ryf con-Inion plt^as in an R.C. '_,,5o6.o1 appcal rnay consider tsrirderzce outside

the adIiiinistrative record, that at_tbority is Iilnited. Thete is 1Io statutc.iry> equivalent in

,R,C. See AMT CornrnurPicatio;ls at ¶13.. We find iheBTA is able to laear

e.^vidence in a IMBOA appeal that could have bc,r-n presented to t;ie fiv1BQA, Ueneraily,

kaowever, it :awotdd not he in a taxpayer's in±erestto pu.lrtaosely withhold evideziee from a

:MBOA a; the iVI.BOA's findings shcnlid be prt:sulnptivcly valic',, ab7ealt a derzionst:raticn

they are ciearl_y unreasonable or uralaw-ful,

,The BTA did not ta.d+dr-ess the ITR()}4'.s,finrtirags orpresar.prxe them astia'li.d

i^j 441 Exanliilznt; the $TA's clecisi6a'and. tlie Shakf}r Fleighrts Board's cIt.cision,

wolllfd find thclt Llle projJ('1' stbnaard of I'E'.`,dE',W was iiot eIrlptuyeCj by the lia A -,,U}l.ich

coxldl:clecl a hearing v4th :ro deference to factual findings, or anterprt;tation of 5;zal:er

iieights' c:ity code by the Shaker ileights 13oard.:- The Shaker.Hcigffits Bo3rcl': findings are
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reqiiired to be slaowix to be ciearl;y unriason:ablc for the BTA to dra.t y a differertt

c.onefusiora, .Lil:s znKluclc-` tli^,: xeading of Sha]ter Heig#tts' Code of aruinalic.c.s xti.ogoi

wlaiela eiriginally foc:nd Mac-DonaltT's SEU tiot to be a pension and ,exerttpt from the

xru.r i c.ipa1. ;ncozne tax.

45) Tlaough the BTA oite5 Tottak irk its decision, it does not accord any defe:°ence

to Ska.aker I4eights Irzcoata e-`I`ax -Floarc't of Review's findings of fant *hat Macl3on.ald'r, SERP

is siot a pension. At no point does the PTA acldre^s tlic reasonableness of tl-u> Sha]€er

kleiglits t:,iarcl's firztlixigs let alone addt'ess the ^_fliest:cau wh.ether Ma.c:tor:dlu has

deinonstratLd that t1lpse findings are c?Fzrly unreasonable. ilistead, the B1'A acted as if it

were writing on a clean slate.

{^( 4E} The Sha'ker Heights Board cciicluded that the amount reported on

IVSacI3omiti's attributable to iais SE, T:lI ivas not a pensicin.but rather an amount that

had not been previously xvpt31'fed, "and tbat Wa5. at the time of its repo?"t3IIgI k1IC7wTT., fIxed:

and not sukt;ect to ¢'orfei±ti:re tc, the benefit of ril-^pcllant. It was 1?ot a pension as tllat term.
,is c^?nlrno;l y used, vrhich .i:, a pay^zent of t^etirezr^ent bt:nefits after reEirernt.^nt..' S]Zaker

I-ieil;hfis Roard's decision, at l.o., The factual d-eterminatioits abotit the ,Si3 ft1' lead the

Shaker Heights Board to c•:,Ild tide fhatit Nvas not a pen sion:

[M CDOI ald] had thE CoIiir1( tGi] rigllt t•.`+ `iERp i3eTle'.^lts if alad

whenhe cr,rnplete^l his tir^c an(t other req^zire_rz^ents set o^^rt iri
the LNatiosial(:itv; S:i,RP prr.igram. 'b']nis, witli each mont^o°C
senrice to [National t.ily], [liiar_.13onalcl;, by liis errployee
sr.rti'1cC'i, was "pav'irig" for llis contractual rigiit to get tk3,(}Se

SERP benefits followittg ]iis r-etirerlte.ri;:.

'I'1•iis "deferred" compensation continued to accrue in
[macL}onald]'s favor until the end of 2oo6 when, iri fact, its
^.̂ resefit value, shovm in Box 5 of bis W-2, +n-aS actually
recognized as due and otibing, th.cttgh as yet unpaid aocl, t]^us,
is iincorrit; subjecttothc City's ir1cotne 3_ax.

[MacDon,ald} e:ho.,e to use tflat:"Mec^rne,' topurehase a Joirk life:
ai-inuity. 13ut [14lacDoa3ald] had the optioll to take the susn in
cash, enlrlnasizing that it was deferred cornpensation to wl ich
[MacDonal.d; was now entitled.

Shaker t-Ieij^hts Board's dc.c,isitin., at i=.
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ĉ^^

^
^

^.,

^..

^

a

U

0

t3

LL-

I4To. 13AP-71 :i.fi

{lI 47} These are :;onie of the factexal anrl legal conclusions of the Sbaker Heights

Board that rs^,izst be presumed valid unless demonstrat:cd tliat they are clearly

unreasonable ur urii ^ti iul,

{$481 Tbe BTA did not really addtess tlae c:ooclusions ofthe Shakc.r Heights

Board. Xr>steacf, the BTA stated thaf while the SERP 'falls witl.lin tiie ambit of a

nonqualif"red (leferred compensation Plan; we do not fo)d suc:ii c]esignat;cw xzecess^;riiy

i^tazacta!eS xts exclusion from the coir^T^:^c_^iil^^ accept°d d^-siniti±)n ui^^^asi^^r^." L^fi,'s

decision, at lo; `i'1)e RTA thpn s;m7,iy rrxado the &,Aer-Mimation that the SERP was a

pencion. Tizis igiaai-ed thc, Shaker tiei-lits Board's conclusizyn ijiat the SERP is adeferred.

conlpensation that could be ,)sed by MacDonald : sproof that the SERP was 'n.ot a

petxsion. - .

f149} The BT.A then c:oizcluded tl;a1 "we need look tio furtlier than the terans of

Nafi,onai G^.}>`s SER;C' to disc.rrn it^s purpose, i.e., 'to provide for thc: payment of certain

per}sion; disability and suroivor bezdc.fits in aclditioir tb f7enPfits which may be payable

under ot'tzur plans.' I3°r_A decision, ^.t ii. This fai' ;tc; address trie canClusi ons and

arguments nlade by Shaher. Heiyllts Board, r1gaJM, I find that the BT?, clid zaoxprestsmE:.

Sh.alte.r Heiglits Income Mix 13Qavd of kev-icyw's findings as valid aitd chcl not sTiotv wh.at
relc^nonsti'ate.s those nz;d2rzns to he c1ea.rlyrznrFasonable orunlav,rf'ul.

{T 50; Thc sc:cond shoiilcl be affirined ifi ^^art an-i over"Pulet] in

paxt. Since tbo, majority of this paiie1 does not do s<:>,to tI).at c'?#ent; I resnec:tfull;1;?issez{t

in part,
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,.,
Ms, Margulies, Mr. Johrend.t, and Nlr. Williamson concur.

Appellants filed the present appeal ae,ekirtg to overturn a decision issued by the

city of Shaker I-Ieigh.ts Income `l'ax Board of Review, hereitia,tter referred to as "N]I3UA";1

which affirined an adjustment effected by the city's tax aclitiinistrator, in this instance the

Regional inconie Tax Agency ("TtI"1.A"); to a.ppeIlant.s' jointly filed 20()6 lnunicipal incot-ne

tax r.eturn.. We proceed to consider this zxzatter upon appellants' notice of appeal, the statutorily

required transcript ("S.T.") certified by the MBOA pursuant to R.C. 5717,011, the record af

the heari.ng convenecl before this board, aild the briefs stibinrtted on behalf ®f the parties and

am:ici curiae.3

'Y'he pertinent facts are generally not in cizspLtte. William E. ivIa.cDanald, IIT, a

resident of ihe city pf Shaker Heights until Deecmlber 27, 2006, had been employed by

Nation,al City Corporatioxz for thirt.y-eight years until his xv+.ire..-neslt om December 31, 2006. At

the time of his retirement, MacDonald was vac,°-cha.rr:f.a11 of National City and qualified for

benefits under thc cQmpany'^, Nor2-C<7ntributory. Retireme.nt Plan anci, Sttl.znlerrzerztal Exe.t;uti've

1Zctirernent Plan ("SERI',;). ^ee Exs. I throug'i 4. MacDonald elected to reccive SERP

be.zwfit,s bnning in 2007 in the for.rn. of a j^^i^^t and st7z^ri^^or annuity that will cease upon fihe

second death ot' eiihQr of the MacDonalds. S.T,, Tab l 1.f1 at34-.35; Ex. 5. PursEtan.t to the

White the city of Shaak,°;r E;teights establishecl a "hnard nf tax mview" to hear and decide appcals invr,ivin,
challealg>3s to decisions mide by the citv's tax administrator, sec S.T., Ex. 13, Codified Ordinar,ce Sectioii
(`.Cf)5") 111:2501, consis¢ent with ianguagr;^ appearing in R.C. 718.11 and 5717.01, 1, as well as arior decisions
of this hoard, we wi.ll iontintto to refer to such tribunal as a municipal board csfappeal ("MBOA"j.
` While COS I i 1:0302 disctcrses t?xat the `[aJdministrator' means the Direotor of Fint,nce," througli CCJS
11 1.2311 ikie city authorized RITA to a.dmiruster and enforce the city's income tax provisions, authorizing it to
^Ierform t}2 e duties and act withtrieatitlrority of the city's administrator. S."Z, I3x, 13.

I'hrough prior order, two exhibits attached to the brie2`file,d on br.a-Eat#'oi tPke city of C1eveld-nilvrerL stricken
from c onsidera±iort. rl1,7cDanah.1 v. Cit7!, of Shaketr HFs^. (lnterisn t3Tder, pec. 21, 2f110), BTA No.200tSvh-tti83 ^
rttn_epc^^ted..

2
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parties' stzpulatioii, subitiitted to the MBOA, S.T., Tab 10,1 the present value of MacDonald's

SERP benefit not previously repoileel was included in Box 5 of his 2006Form W-2, ent:itled

"meclicare; wagos, and ti-ps," ^;rtd totaled $14,566,61 l.S:'1",, Tab 11 D: Appellants jointly file.cl

theix 2006 cit}j income tax retu:zxz, calculating thei>r tax liability o-n the amoiult reported in Box

18 of MacDonald's Forrn W-2, entitled "local wages, tips, etc<,'> i.e,, $5,459,5c)7:94. S.T., 'I'ab

10^

Thereafter, RITA, acting as the city's tax adminzstratot, noticed appellants that

their tax liab3lity would be recalculated so as to include as taxable income the ainou.rit

appeaxing in Box, 5 on Toxr,i W-2, -,^esultzng in an inerease in their city tax liability from

$71,447 to $230,820.1 Id, As provided for in R.C. 718.11, appellants appealed to the.NMO.A,

presenting ft testinnony of Patricia M. F.monc?; then senior vice li; Psident with National t':ty

respozisible for the-managemezit of the company's executive ccrrnpensation programs, Richard

Ton7an, a tax atte;mey with Natioiial City, and appellant William MacDonald. The city's tax

«dministr:^tor called as its witnesses Mark Tara^t+^, RIT1^.'s assistal^t dircctorr of tax, and Jirn

Ncuss-er, t•orsnur tax commissioner for the city of Akron. 'I'hc ^NDQA Ui+innattil<< denied

appellants' objection ta the tax aclininisirator's recalculation, conc3uding tY^e amount irzcludcd

in,Box 5 of Mac-Dc;natd's Forin ^V-?. rcla.te(A to liis S-E,Kt' benefits was not a pension or

otherwise exeinpteci from taxation tin,cler the city's ordina^ice5, that the taxation ot"sac:1 a,i-norint

did rsot violate Federal law, and that it therefore constituted irtcorne taxable by ilte c:ity of

Makker 1=[eiglits.

'VJliile the "proposed stipiRid+ions" are tinsigzred, the parties acknowledged their agreement to their, terrns
during theAMF3UA'shearing. S.`i'., Tab I(A at 10. 3
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Frozn this (iecision, appellailts filed the present appeal pursuant to R.C. 5717.011,

vvhere the parties were accorded aii opportunity to present euideilce in addition to that provided

to the ivl.BOA. At this board's hearing, eppellan:ts again called Patricia E-mdnd as a witnUss, as

well as William J. IJunn, a certified public accountant, certified financial ptazmer, and paa-tnei,

with Fricet^watexholzseCoopers, Dr, Ray C. Stephens, aprofessar of accounting, and Thomas M.

Zaino, former Tax Coznmissioner of Qhio, the latter testifying regarding Arn.Sz.ai?.H.B. No. 95;s

Initia]ly, We ackilc>^^^Ie,d^e the stazzdard by wtzich our review is to be conducted.

Althougtr the Sripretne Court 17as not. yet considered a.n appeal t"il-d pursuant to R.C. 5717011 ,6

it has .revie^vec3 s:rni lar a.ppeals taken fron: mtinicipal boards of appeal to common pleas cczuzls

pursu.ant to R.L. 25 06:0 I, c,oaznnenting ir, 7"eilak v. Bratenalil (2001), 92 Ohio St.3d 40; as to

the burden borne byan, appellant;

"The ta.xr)ayer, not ttaE; viliage, has the bz.arcie:fz of proof ozz `Ile,
nature ;,z tite income at i Tt is well s:t.tled tlzat :"^vfiezi an
assessment is iriiiflt"s^:^:'d, It?t: taxpayer has the btlr(j.^11 to S^iC^UY

in what r,r_aaniiea• azzclto what exterit "' thecom-rnissioner's
iz3vestigation aazd audit, and tile findings and aSsGssme.zxts based
ttiereon, were faulty and izlcorrect."' Maxxim Aleci., Inc. v. :1'racy
(1999), 87 Okzict St3d 337, 339, **'" ciuoting Feclerateri Dept.
Stores, Inc. v. Iindley (1983), 5 Ohio St.3d 213, 2115 "
Furthermore, the `Tax Commissioner's findings are
pre;sumptively valid, absent a demonstration that those fitzdirxgs
are clearly unreasonable or unlawful.' Id., 87 Ohio St.3d at 339-

^340,

` Siace we dc, rtot find the legislation discussed hy.Z€tinci to be dispositive of tYte oirtcorne o!' ihis appeal, 4vU
shrap1y note the liinitatiuns which exist regarding this board's ability to rely upon extrinsic r,ridenceto siivine
6e Generai Assenably's intent in its ertactrneiit. See, generglly. Finaneictl Ir2ctenzrtity C.o. v, Cargiie (1972), ?2
Ohio N3isc. 103. See, also, JackScfrntidt Lease, Inc. v, Tracy (ftily 14, 1995), BTA No, 1994-M-13,
ur,reported, aflirmed sub nom. Zalud O,(dstnobile F'onti(ic, Int^. v. Tracy (1996), 77Ol;io St.3d 74,
6 For taxabie years l7",inningon or aitvr Janfiaty 1, 2004, the (_reneral Assetnbly, through Ain.Suh.H.f3, No. 95,
effective September 26, 2003, attd uncodif'ied section 156 , enacfedR.C. 5717.011, thcrelly estahlishingthu
Board of '.Cax Appeals as an alternative forurt3 vuith concurrent ,jurisdiction to ireur aizd decide appeals frotn
inUn.ic.ipal boardii of appeal vrit.{n fegard to taxable years beginztiztp; on or after January 1, 20,04.

4
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"This reasoning is tppiica:bte at tlae municipal level." id. at 51-
52. (Parallel citations ornitted:")

See, also, Marion v. Mar°ion .13d. of Rev. (Aug. 10, 2007), B7E'A. No. 2005-T-1464, unreported,

at 3("[NJ1:c;i cases are appealed from a municipal board of review to the 13TA, the but dcn of

proof is on the a ellant to establishl^p its right to the relief requested. Cf. Alcan ,1lul-nanum

Corp. v. .L-imbach ( 1989), 42 Obio S t.3 d. 121.").

In ord.er io pr<zvidv: funding for 1ts ztiucaicipai fianctions, tile city of S1iaker

Heights has 1evicd an annual tax "on all salaries, Wa9cs, commissions and other

compensation[J'> COS 111.0101 and 111:0501. While it is cOnstitutiezrally permissible for a

municipality to impose such a tax, the General Assexnlaly rlay raellei•tfie!css restrict such"

authority:

° 1'vlunicipal taxing power in Q1lxd is derived froaii the Ohira
Constitution. Sectian 3, Article XVI1I of the Canstitution, the
Htime Rule )Unrcrdnii;ajt, c®iifers sovereipity upon nauilicipalitics

4

to ex,°rcise all po"vers of' Ioca: se,li=government,' As this court
gta^t,ed iti State es rel. Zie1of21va v. C;rzrr•e1 (1919), 99 ohio S t. 220,
227, *** `[tflnere can be .no doL2bt that the grant of authority to
exercise all powers of local goverwment inch:adc:s ttie powcr.of
#:axation.'

"However, the C,onstittttiorj aisc► gives to the treneral Assembly
the power to lim.it zm.ni.cipaltaxing autliority, Secticni 6, Article
XIIZ provi:destha.t `[t;he Ge,neral Asseanhly shall provide forthe
organization of cities, azzd incorporated villages, 1jy general laws,
aiidrestrict their power of taxation * * * so as to prevent the abuse
of such power.3 Sectioii 13, ArLicle XVIIZ provides that `[ljavvs
nury be passed to liinit the power ol' mtznic;ipalities to levy taxeg
and incur debts for local purposes See Frank?inv. Harr-isor^,
(19601, 171 Ohio St. 329, *** '> Ciacinraati Bell 7`el. Co. v.
Ciftcaritzati (1998), 81 Ohio St.3d 599, 602, (Parallel citiation-s
ornit.ted.)
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In this regard, the General Asseinbly enacted R.C. 718.01(F),' Which provides in

„pazVt;

"A municipal corporatiora sliall not tax any of the following:

ts* * *

"(1 O) Brnployee compensation that is not `quaiifying wages' as
defiz2ed in sectiotz 718.03 oS°th,e kevise,d Code[.]"

Relevant herein, R.C. 718.03(A) defi.nds the term "{qualifyisa^ wages" in the

following znanner:

"As used in this section:

ic* * *

`Quaaifyln.g wages' means wages, as defiried in scctiorz
3121(a) of the Internal Revenue Code, withotit regard to any
wage liinitatxons, adjusted as follows:

rr***

"(c) Pecittc# any amount a:ttribtit-,ahle to a nettaclua.Iified deferred
campensati.oziplan ar prograzr, described in section 3121(v)(2)(C:)
a^ the ?rjterual Revertuc C'ode if the compensation is included in
wages and has, by resolixtiozi or orc3.inanec, be(m exempted fror-i
tuxatiortby the municipal coYporatic^n."e

In tlZxs instarxce, the parties are ir,1 agreement that the annount in controversy is

attributable to MacDonald's SERP, a rionqu<tlitied deferred coinpcnstttios2 plan, and that such

amount appeared in Box 5 of tvtae:Doaaald's F^izrn W-2 entitled "'local wages, tips, ete." Tt is

Applicabla to taxable vears beginning on or atter .ranu€try 1, 21408, tEiis prov,ision now appears in R.C.
i°8.(^I(H)(l^j. See Arn.Sub.H.Fs, No. 24, uncodified section3,

Corisisteut with the above-referenced proti ision, R.C. 718:41(E) also iiidicated ¢Itat°`[f]hc lr;gislativv autlinrity
of a raiuniuipa.l corporation, may, by ordinance or resohutiotl, exelnlSl fi•oni xvithholainJ and ftcn1 tax on iaE;orrze
the following: '" (2) Compensation attribtrtable to a noiiqualified deferred compensation plartor prograrn
described i nsectic?n 31.2I(v)(2)(C) of the d"itternal R.evcnueCodc.'S 1ipRlicabio to taxable yearslaegirtnir3g ori or

6
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:.. . alsa uiicontested that the city has not, by resolution or ordiaaance, expressly exempted frcm

taxa_tioti amounts attributable to a nonqualified deferred c;oiraiaensatkorl plan. lt is therefore the

city':s position tliat:snch: amounts are taxable.

HoweNPer, appellants argue that the amount atirihutable to National City's Si rRP

constitutes a pension which is nontaxabl.e pursuant to COS. 11 1.09.01;

"The taxprovided for herein shall not be levied on the following:

;t#* }k

"(b) Poor relief, uneznployment anstzrance benef'its, old age
pensions or similar payments including disability lionctits
received frorn local, State or Federal gcrverrnnents, oi- r_livitabie,
z°elizious or eclucat:sonal organizations.

"{(-,) Proceeds of uiscurance paid by reason of the death of the
insured, pensions, disability benefits, arinraities, or gratuities not
in the nature of ccnnpewmtion for services rendered froin
whatever source derived.9J

The Wt3A. rejected appellants' claim that the National City SERP was a

pension,l-iotding as follows:

"A, First, sizch beriefit is not a`pension.' The nozicttialified
deferred co3npensatiozi plarabenefiis included in Box 5 of the
2006 W-2 was not an arnount that nad been paid to Appellants;
rather the a.moeii7t was the portiors of trie present values of the
Appellant's SEi2P that had not been previously reported, and that
was, at the time of its repQrtyng, knoivn, fixed and not subject to
forfeiture to the benefit of hppellant. It was not apensycin as that
term is commonly used, -which is a payxnent of retirtznent benvfits
after retirement,

"b). Secoaid, the ainount on fheW-2 fiad not,yet bec.zt paid to
,,A.ppeliants and <4.ppellatzts had n.otreceived any nroceet?s from
the benefit, Section 111.901 [sic] C.O. exempts payrrzezats or
proceeds 1'roni pensions.

Footnote contrl.
after 3anDai-y t. 200$, this -prouision now appears in R.C. 7111.^J1`{Ei(1)(t^}, See Am:fii:abA.B: No. 24,.
,uncodifir;d seciioat 3.
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"C . A..ppella.nts argue that the words 'proceeds caf found in
Seel:xorx 11 i..0901(c) applies (sicj oxily to the first iterrt, namely,
`... insuzonce paid by reason of the death of the insured,' and not
to the vioi•d `pexision.' However, this duts not chaz^ge the leal
conclusion that the eoz:unop. understandingof the word. `pez:t;;oa'
coD:temptates payzx ►ents made in some fcsrnz to the ex,npic?yee.
Thus, there is no lega.l need to refer to the `procceds' of a
`.pezasi<>n', the word itseif cizntQ.rr,pia.te4 payments made to a
fcrme.r c.j;.iployee." S.T., Tab 12 at 10,

A,ppel'ian,ts assert that the MBOA's charact:erizatioti of pension is uradul;y

restrzetive and is inconsistent with both the terms a.nd: purpose of the National C;if.y SERP.

Because the term "pension" is not defined in the city's tax code, appellants refer to several

other sources, incbadirig a U.S. Treasury regulation,9 dicttonaries," the testimony of its

witnesses, and -0h e terms oftbe SERP itself, when advocating it is a pension.

Patty Emond, manager of National. City's exe.ccative compensation pzogratn,

testified that National City implementecl its SER1? in order "[tjo provide competitive pensgon

benelits to executives." She explained that SERPs became popular in the I980s when federal

tax la.-^v chatxges esfabiisiiccl limits ozi the amouzit of antiuai coinpetisatieii that c.o uici be used in

eaicta.Iatin;g benefits tor eaxi )loyee pension plans anr?, as a result, cmpanies sought ways to

provide benefits through supplemental plans. National City's SERP is considered a defined

benefit pian where the einploy„r provides a specific benefit or sets foztb a speciCc formula

9 Appellants refer;to examinle 8 set forth in `I'reasury Regulation b31.3121(v)(cs),;which describes oiie particular
7pe,of SERY as a petzsion.

In their brief, appellants state tha.t "[flor example, Webster's Third New IntAr«ntidn<<I Dictiunaiy ()f ttle
English Language defines `pension,' in part, as `one paid rs-nde-r given conditions to a person follovir:g k;is
retiresnent frorri seri ie.e (as due to age or disabiiity.) or to the surviving dependent.s of a person ;;ttitled to snch
pension.' Sir.ularly, Black's Law T)ictiotdary (9`i"Ed.) defincs 'pension' as `fa; fixed sutii paid regularly to ^s
persori (or to the pe.rson's berieticiaries), csp. by an etnplo}+er as a retirement benefit."' Appelknts' brief at
13-14. It is not uticottvnon for courts to referTo sjch sotarc,es when looking to ascribe a dcfnitir,n to common,
undefFsaed words. See, e.g., Spnoco, inc;, (R&l^p 1?. : ioledo Ea'i:sor-r Co., Slip Opirtiun No. 201_1-0hio-2724, at
`((39; GjoboI Kno-^vledgel5wining, v. Levin, 1,27 Ohio St.3c! 34, 20111-01lio-44l i,atfJ35,

$
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used to derive such benefit, In this instance, i3 targeted :replacement ratio of approxin-iately

60% of pre-retiretnent income was established as the intended iaetzeZt, derived by emp(oying a

calculation that takes into c;7nsic;icration salary, L^orlu.ses, and t:otai years of service, liinited in

part by Social Security compensation and MacDoraald's a,ualified pension plan benefitw See

Ex. 5,

.i3anon.d distirtguisb.ed the Natianai City SERP from other deferred coinpensatioit

programs in place, both, qualified and z^on-quaiihed," indicating that while National city

withheld city income tax on the forms of deferred compensation rer.cived by MacDonald, it did

aaot do sr.? with regard to SERP bmefts as they ;vere treateci by National City as an iinfutaded

c.}bligatiori tc, paypension benefits to MacDonald. She also ixidicated that National City

reflected its SERPas apcnsion plan in its 2006 enqu.a' report to its shareholders. See Ex. 7, at

76-78. i>rn(-)Ed's testimony in this regard is cons'tster#t witli the stateel purpose of the Nationai

City Si3PJ' is set forth .n sectlon 1.2,

"1.2 Purpose. The pttrpose of the SERP is to provide for the
payment of c^ertain pension, disabzlityand stirvzver• benefits in
addition to benefits which may be payable rarider other pians ot'
the Corporation. Tiae Corpora:tion iiitehds an,fJ desires by i.tie
provisions of the SEftY to rer,;ognizethz value to theCorpor;.tio1i
of the past and present service of employees ctsvered by the SER-I'
and to encourage and assiire their continued 5ervice to the
Cux'poration by making inore adequate provision for their fi-ituj-e
kc=ity than othor plans of the Coz;tio^ration provade." i:m. ; arid
2.

`33itiilam Duritt, who testified t.hat. he tiidvisc; companies with regard to the

establisi=^.ftt of cnziapensation pro,grairis, identijic:ci severa:i factors impacting tiic

tr In this regard. Eznond testified that National City "affer[edJ a qual;tierJ deferred compensati;m plan whicli
would be dtc 401tk)plati t}aata11owecE for defen-als r,fsttlary artd bontls. AVe also hadn()n-q1r113iifiPd. deferred

9
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establishment and tailoring of pension plazls over the past thirty years, e.g., eeonox-nic,

regula.torY, employerlemployetis' goals, as well as tbe w,ai,:nces amongst such plans. Dunn

indicated that "Fpension" is ate1m xlit'orturaZtely that is not a term of art, it's ;a term of common

usage, and as a result different people will call pensions tiifferent thiYrgs.'S H.R. at 68.

Continuing, "I would personally say a pettsion is any plan spotlsored by an employer that

provides for post-retarenzent income that's clesigti.eci to supplement their incoziac for life." Id. at

69. Ray Steveris, a professor c.^f &::counting, test ified that the oianner by which National City

repo.fted its SERP was consistent with Generally Accepted ,A.cc.aiuitirag Principles ("GAA?').

While the National City SEIZ.P fall-, within the ainbit of a nnnciuali#^^"ted deferred

compensation plau, we do not finci such designation necessarily manuates its exelusiori frorn

tlle coznmonlY accepted definition ot' pc:nsion w1iicPi has not been otherwise liiliiteci by the city.

As the MBC?A pointed out in its deeision., "[t}here is ury dispute.tlaat Appellant's SERP was not

specifically funded by National City Corporation prior to Aplaellatit's retirement and that noite.

of Appellant's cash'sa.la:ry W;ts 141i.-rred t;u fiaici the SERP." S.T., I'ab 12 at 7. Where the city

has left the term'pension open to intt;m, retatiUn., it is appropriate, to looi~, to other sources in

order to determine what may be considered petxsion betzefits. See, generally, bYa;-4rap v.

aLliddletown .lncome fiax ReviEw Bd., Butler App, No. C1a2007-09-235, 2008.-obio-5298, at:'`,

'4424 ("It is bcyond dispute, however,, that thc St?periratezident Q# T'axatioti, tiv1ho is c.ha;bed witfi'-

proniu.lgating rules aiici regulations to d:efiw azicj a.rnplify IN/iidcllctowrt's tax ordiniiiice, cannot

add to or excced tlie plain language of'thc ordinancc itself. See, e.g., Ransom & Xandalph,C.o.

v. _Evatt- (1944), 142 Ohio St..398; 407-408; G`ity of Cancinfrati v. .r<3e Golyv• (I9G9.), 26 Ohio

Fo'otix«te aantd. -
compensation which allowed for deferrals of salary and bozivs zs tive3T, uh, arid th<>se evere a?Iowed ii, exc:ess 6f
the linti#s impused on the 401{k; plan." tC.1Z-, at ±$,

10,
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App;2d 178, 181182, affirrried (1971), 25 Ohio St.2d 10 Y."): Although we reach a different

outcome based upon the language employed, consistent with the ,approacl1 adc>ptecl, by the Qourt

in Wcara'rop,'2 we need look no further than the terms of National City's SLRP it) discern its

purpose, i:e., "to provide for the payment of certain pension, disa,bility and sci.rvivor benefits in

additiozi to benefits wiAic1i may be payabie unc':er other pla.ns,i>,and the, cxty's tax cado to

detersnine taxable status, i:e., "[talle tax provided for herein shall not be levied on ***

penssons[,1>" Cf. Laddv: C1ty of Oregon (lular. 29, 2011); BTANo. 2008-K-2371, unreported.

We coiiclude that the amount refl4f,^tecl. Ri Box 5 of IvlacDoriald's Form W-2

attributable to SERP payments constitutesa pe:nsiron bettefit dnd as sitch is not subjea v,o taxbw

virtlae of COS 1:11.4901. Given uu..r concira:saon in this regard; we need not reach tlkc: other

argurneiits rziade by appellants. Consistent witli the p7•ecediz:b, it is ihe decisiortaz,..d order of

this boud that the decision of the city of Shak.erH.eig.hts income Tax Board of Review must

be, and herehy is; reversed.

The T^'i^r^'rcip cocrrt he}d that "to deterrnir:^; tyiieti^er i^ayments made uradcr AK Steel's SERP plan a,e. t:^xable
by'Middletown, we neeti only to examine thelanguage oftlie. plan Rnd tiie city tax oor.'_e. Article IOf the SERP
plari itse}f ic!Pntffles it as `anu?rfi.mdcfl deferrer3r.rijr1pensation arrw2gemerrt maintained ?3y the Comp;irty for the
ptiirpose of providing slappiPrientzl rr.tirement benef:its for a selec>t grotnp of management or highly s.hmp--nsa:cd
easipioyees[.1' (Fsrr.pbasis ddde,d.) Middletown's code antho4izes a tax on `azlalifying x-agc-s, conimissions,
otlter compensatiorY, and otber taxabte incoine[.1' MCCS 3890.03(a)(2). The code defines `other c;?inrensation'
,to incliide 'earrzixgp des;g-rzated as deferred cora,Fer^atiorr,' 2yICO (,y890.42(a)(26) (emphasis aditcs(l). Brcaasc
the SI RI' plan, describc;;, itself as a`def^zrticl eompens3tion arrangerirent' and Middlewwi3`s ord?iiaiices impose
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.^.

I hereby certifi, the foregoing tohe a truc and
coml33efe, :t;oz y of the action, taken bv the
Board of Tax Appeals ofthe State of t7r:ic; ariu
eittercd, upon its jcsurnal this day, with respect
to the captioned matter,+

Sa ly F. V7an Nit,ter. Board ^ecrctaxy

Footfiote, coiitd:
,a tax on `earnings tlesignated as deferred cotnpensatiora,' the trial court correct)y conc?eaded that SEEZP
pa.ytxies3ts are 1-1ot cxempt froni rRLtni6pal taxatinrs." Id, at1j39, (Emphasis sic.)
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SH.A. KE RHE I G HTS

tNCO11^E TAX BOAfiD. OF REVIEW
CITY OF SHAKE62 HEIGHTS, OHIO

William E. MacDonald, 11I,
sa:t^^b W. MacDorsald,

Appoilartts.;

V.

Region`t Income Tax A,gericy;
On behalf of Robert Baker,
Tax Administrafior,

^#ppett^e„

DECISION

^ Co «^^{
^ ^

iSSE1ED9 AUGUST 8, 200$

In this mattor t;e#bre the Income Tax Board of Review („Board"), Appeliants challortge
thc: final determination issued on 1=ebrLiary- 28, 2008, by the Regional iticnrne Tax
Agency ("R!TA") as Tax Adrninistratar for ti-ie City of Sha€:er Heights ("City"), which
cr3ncludod that RITA's income tax adjustments to Appellants' tax year 200C liability, as
set forth ln RITA's change of'labaiity notice of May 8, 2007, v,rere -orrect and, therefdre;
the Appellants' 2406 rnUnicipal incume tax liability to the City ;hould be calculated on
the wages reported in Box 5 o; thv Appellant's 2006 W-2, nct urt the Wages reported in
Box 18, Local wages, tps, etc. of the 2006 W-2.

This appeal was brought before this Board pursciant tQSectior, 111.2503 of the Codified
Ordinanees (C.C7,) of the Gity. The Board est.ab4ished Procedural Rtales for the Boarc.i
pursuant to Section '111.25Q1 C.O. at its meeting t^f June 6, 20p£^. The hearing in t^?ts`
rrtattEi was l^eidpursuant to said Procedural F2ui^,s.

The hearing in this niatter was held on July 9, 2008. ACotarC Reporter recoruc;rt th'e
prcfceFdings. The hearing was iielri in private,.

In recognition of the confidential natLrre of thisir;atter, this ©ocisiori does not inclijcle any
specific income, tax or financial data relatPd to A;)pc-,llantil' specific circ!,imstan,les. The
Boai°d has found that such speuific Infeat,rrtation is not :relevant or riocessar^ to its
Decision in this appea{,

C[TY'0FSI?AKEfiiiEjG}{3'.S I tnCObfE xAX130Ptfti3©F'^1^,^t5

M0JLLER41tD^l $41kKCfiC4FIGH;S,ON r43i9 l'fL{21b.dSj.lS<rll FAX2}E.49{.1447 IW,EIBshak^r^A^t^a.ccm ONqRoey711
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Procedural History

°t Orl March 27, 20018, the City's Board received a Notice of Aopeal frorrl a
final determination of thie City's TaxAdministratcr, RITA, issued February 28, 2008, filed
ori behalf of ltyilliam, E. MacDonald, III (irtdividually denoted as "AppUfi!ant") and Susan
W, Nlai;Doniald (fiogoethPr denoted as "Appellants°} by ttieir legal counsei,

2. On May 9, 2008, the Board sent a letter to Appeliants` coutisel advising
him that the Board had received the Notice and that the hearing was tentatively
scheduled on Juiy 9, 2008. Thb letter was sent by facsimile, elecfronic ir.^ il and regular
tl.^. mail.

3. On Majt 16, 27K the Board sent a letter to legal counsel for R1TA
advising her of the filing, sending her a copy of th-e filing, and notifying her that the
teritative hearing date was July 9, 2008;

4, On June 6, 2008,t'rre Secretary tu the Board issued a Pre-tiearing Order,
se:nt by facsirnilci and regular mail, which or-derrvd the foIlovrirtg°

A. The hearing of this matter shall be held on Wednesday, July,,Q; 2008;
.statting at 8:30 a.sn., in C:anFer•ence RQo m B, at Shaker Heights Gity Haii, ^4r70 Leo
Road, Shaker Heigiits Ohio 44120,
_ B. .^,riy addrticnal brief or supaorlrtagargumer^t ori behalf of ^-^,^,pellant may
be - ^ite_cT-uvffi^l^^ S, ecreW Y^ ^-s>^ r;d -TnTi & -kape I i ^ 3e no ^ er ..a' -JurRe =,

C. %ny reply E rief or supporting argumer ^. cn behalf of the ^1ppei{ee may
be flled with the Secretary and se^rved on the Appellant no latcr than Junp 30, 20W,.

D, A,ry rGply by Appellant to Appeilc-e'u brief or supporting argurnent r;ta,f
be filed with the Secretary ar,d senved on the Appellee rie iaterthan July 7, 2063,

E. ThQ pariies shafi file with the SAcrAtat}t and serve the other parly a iist
of witnesses that party interids to Laii at the hearing and any documents or other
material that the party intends to introduce Ento eviclence, other than vjhat the partles file-
as part of their pre-hearing briefs, no laterthari JLsiy 2, 2003.

F. The parties niay file with the Secreta ►^/ a proposed Stipulatioi7 of facts,
and any such proposed Strpulatian shall be filed with the Br,ard no lnter than July 2,
20p8',.

G. The Rules and Procc:di7re fo,fhe Hearlrtp, 6tfia'chca to tla^ Orderi-^ave
been adopted by the Board and shall be used to conduct this pror;e5s., including t'he
hearing. I'hese Orders and the v.ariOus tJates may be extended or mouified at th4,
diecriation of the Board or the Board Secretary.

H. The term "served" as used in this i:^rcier riieans actUa'l delivery and
rpceipt by t1ie receiving party by 4:59 p.m, on tiie require(A data by I^-rnaif, facsimile or

hand dt',,live?y.

5. On ;Jttrte 13, 2008, the Board reGeived a iettE,r firomAppellant stating that
t1iQ Notice of AlDpeai and attachrrrants would serve. as Appciiants' brief in response to
the Prehearing Order, paragraptt 2.

2 of 12
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6. On ,1une*301, 2008, theBoard received the Reply C3rief of Appefiee.

7. On July 2, 20UB, the Board received the Witness and exhibit lists from
Appellants nnd Appellee.

8, On Jd6y 7, 2008, the Board received Appellants' Reply to Appelfee's Reply
Srief.

9. 0n July 9, 2€}Q8, the Hearing in this matter was held. After a,r_•re-ryearirtg
canference held just priar to the start of the Hearing, certain stipuiaiioi;s %,ere Ggr red to
by tiZe parfies (wnich are set forth in their entirety holovv). At thr^ 1or!^l±ision of the
Hearing, ^he Boarca arid part;es agreed tnHt tht; appeal would f;e decicied based on the
pre-filed briefs anci dc7cumentar;^ evidenoe, as well as fp-ie evidert-Ce and argurnartt
pres-ented utthrY hvarlng, and tha:tne post-hearing briefs sRroulci be filecs. B-oard then
met in Executive Session tc reach its decision, which is 5ei for kh iJi ti^l^s docun^ent.

lssues Presente+d

The parties agreed that the Issues before the Board for determination in this
appeal are as follows:

1, Iy the AplsellaE7l's Suf?1?1omenta1 Executive Reiire ►mnt f'Ian (SFRP)^wh;cl^- - - ^__ -- --- --- -
isa r,on{^ ^aiiisi^c^ cief^rre^orri^^es^^,afic^r^ pTan-- a'pension" as tf-iaf ^^rrri is used in

Section 111 .0901 (b) and (;,) of the City's Codified 0rftinartces?

2. lf the SERP is a "pension` under Section 111.0901 (b) and (c) of the City's
Codified Ordinances, does the Ctty'sexefnption set forth in that section apply only to
payiiients rr?ade to Appellants t-tncer the SERP ofdoes the exemption apply aiso tr) ttle
-arnount stated in Box 5 of Appe(laz;t's 2006 Form VV-2, which represents the present
value of the portion of Appe!lant's SERP benQfit that was not previously reported?

Standard of Proof

The Appeilarnt must show by a preponderance of the evidence and by the
applicable rules of law that the fssues before the Board sfioufd be ariswered ir the
affirmat(ve in order to p:evaf1 in this appeal:

Stipulatio ►ns-

11. Pre-filed t ,̂ , xhibits of the partias are acimit, fec! into evic3ence withoiat
pbjeetion:

A. A ppeliants' 'Exhibits A - 1, and
P,ppefiee's Exhibits I - 3.,

3 ot12
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2. ' Administrative notice is tr teer and accapted by the parties of the 1vlunicipal
Tax Code, Chapter 11 1, of the City of Shaker b--leights Codified Qrdinances.

3. Administrativa nottse Is taken and accepted by the parties of the"Regional
Income Tax Ageracy (R1TA) Rules.

4. Appeliant William B. MacDonald ill was ari empEoyoe of Natianal City
Gorporation (NCG ) 1 for over 3,8 years.

5. Appellant qr.,alifirsd for NCC's Supplemental Executive Retirei-nant Plari
(SERP).

6: AppetlanVs SERP Is a nonquaiified deferred compensation p(ar'a.

7. Appeliant retited un Decembdr-31, 2006.

8. The preser►tvatio of the portion of Apaeilant's SERP bsnefit that was nat
previously reported was included in Box 5 of iiis2ODC, Forni W-2.

9. On or about Apri112, 2007, Mr, and Mrs. MacDonald fiied with RITA their
2006 lndlvidual inwmeTay Return as resiJents of the City of Shafce; i ieigi,ts,

- - - --_- --^ _ . _^A

10. Attached to the return was Mr. MacDonald's Fcrm W-2 Wage and Tax
5tatemerrti^istredto him by his etnpEoyer, Naiicnai GXy Bar7k (NCB),

11. In Box 5 on the NC81N-2, Wir. MacDonald's Niedicare wages artid tips for
Tax Year 2()0.6 equaled $_ A2

12. The MacGqnaids ualcuiated their tax ixabiiity to ttie City of Shaker Heights
not onti-ie compensation reported in Box 5 of thre W-2 but onPox 18, Locai wages, tips,
etc:.., in the amGurrt of B and arrived at a tax Iiabiiity tc, Shaker Hei^f^ts,
,betore pa yments arid credits, of $ C

1 13. On May 9; 2007, RlTA issuedandtice to gJfr: and Mrs. MacDonald that
their tax jiabifity to Shaker Neiqhts was to bc^ calculated on the wages reported ir? Box 5'
or the 'GN-2 and provided a. proposed change of tax {iabiiity for 5hak:c;r Heights frum
$ ,to a

1 NCC is the parent of ; tationa! City Banlt ("tdGB"); which Is raferruci to in At>pailant's' i3xhiblt E as an;
„affiliatedsarvice group" of NCC (see Appendix A of Exhibit E.) MCCand NG6 are used interchange-abfy
in this Decision.
2 The a^-tual amounts set forth in the S*ipuiation have been left out of this Declsion in order to rralntain
P.ppotlarits` privacy, and each se;?arrito ar,7aunt's rupresented by a[atter. It sbouid be noted that the
ntrount represen'ed b;3 "A" is substantiafiy greater than the annount representad by "B" (i.e, niore thar. 2.5
times yreater) and, t^erotore, the amount repreaentudk?y T" ;is suEastantially greattir than the arnnunt
represented by "C" (i.e: rriore tnaa7 3 tirnAs greater).
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14. A finai determihatiort by RITA was issued to the MacDonalds on February
28, 2008,

Findings of Fact

1, The Board accepts the Stipulations agreed to by the parties and
incorporates them Pato these rlndings of Fact. There is no dispute as to the amunts of
money actually stazed in the St;puiatians, on ,Appe4lant's W-2 Form, and in the
Appel4ants' Tax Form for 2006 ar^ci RITA's change of Jiability, which amounts are not

t stated In this ®ecisicn.

2. As to thO letLi;rs provided by Appt3(iant a.s Exhibit G dated July 16, 1993
and September 209, 1093, which At,petfant asses are relevant to this appeal:

A. The relevar;f;e artd probative value of these letters to this appeal are
questionable due to the foillowing;

(1) The first letter is seit-sorving, in that it was prepared on behalf of,
amQi-tg ttlth,er ciletits, Nationa4 City Corporatiurr ,NCO), the former employer of the
Appellant and the entity funding the Appetiant's uE.RP.

(ii) Thu second ietter was prepared by the Tax Administrator for the City of
,Cleveland, which is a member of the Central Colleetion Agency % (;CA), artd as such it is
not binding on the Gity of Shaker Heights, the Regional 1ticonici Tax Agency (RITA), or

_. _.. _Y_ - -- -- _ -^ -_ ^` ,: ^`t S'(tit e firsflErt Yŵr_^ fJa speCf^GaTly a^^s ^CA4_iOr ^sf'tour __ _
interpretation of the CCA Ruies and RegtalatioE°is;" Ttaiis, 'these letters did nat review
whether the issues and conclusions in the letters apply in tnatters subject to th e
Qrdirratices of the City of Shaker Heights or the rules and regLtlutions of RITA.

(iv) Both letters are dated prior to the 2004 change in ".I)tate law retereraced
in Appellants' initial brief, at p. 7, when °[elf;•ective January 1, 2004, the provisions of
H.B. 95 became applicable (and)...[p]ttrsuarit to H.B. 95, nonqualii'ied deferred
compensation reflected in Box 5 of an irldividuai's f orrn W-2 became subject }o,
municipal incot-ne taxation." Thus, these letters preceded In time ihe change in State law
that mandates that cities use the arflaLslIt stated In Box 5 of an Incilvtdual's Fotm VV^2;
which inciuded the Appellant's BERP amount, as the basis for thp applicatfon of
rrtUniclpaE !rtcome tax,

B. If the letters are relevant and probLative to some degree, thon'
(i) The letter dated July 16, 1993 on behalf of 3^dGG states as to

"Supplemental Retirement Plans", such as the Appellant's SERP;°Cenc]usibn; First,
there is no employer or eniployee contribution to tax while the individual is esiployed.
Second, the payrnents received after terminatiolZ of errtployment wouid be considered
'pensicn income, and thLis excepted from tax." However, the City is not, in this case,
attempting to tax either pre-retirement crc^pioy^e__^r_etnpioyer__corttrib.utir^tis_or_aftor_^._..a
retirement payments. The City is atternptitig to tax tne pre..retirernent present ^.,aiue of
the Appellant's noiiqtaalified deferrc-d comper ►saziori plan as set forth ira Box 5 of the
Appellant's VY-2, pursuant to State law. Thus, Exhihit G is si'ietit oti ti-je issue before the
Board.
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(ii) The letter deted July 16, 1993 daos not refer to nor,qualified deferred
compensatirin plans as pRnsions. it does, hovvever, assert that "'the payrnents received
after termination of ernpidytrient would be c^^;^^nsidered pension income, and thus
excepted from tax.°

3, As to the letters providod by Appellant as Ex.l-tibit H dated July 26, 1995
and October 31, 1095, which Appellant asserts are relevant to tr3is appeai;

A. The relevance and probative vaiue of tfiose letters to this appoal are
questionable for th:e samo reasons listed in finding no, 2, above.

B. lt the lG:.tters are relevant and probative to sorne degree, the letter dated
October 31, 1995 simply states that "Z4rzcfer current ordinance and rogUlatioris CCA will
riet t-zix unfunded, norsclualified deferrod compensation p?an&" The letter does riest
explain on what basis the plans are iu be exernpt from municipal taxation or whei`7er the
benefits under these plans are considered to be "pensions,°

4. The Internal Revenue Code does not define "pension."

5. The federal Employrrtont Retirernent Income Secwity Act (ERiSA)
definition of pension ineludes rronqualified deferrod c^rnp^^ns^tion i^!af ys, acooirdirrg to
testimony on behalf of Appellants. However, the sar-<<e. witness stated that the irRi 15A
ciefinition of pension would a(ao include ¢ric- deferred compensation plans in which tho
arrt loyeeks incorrro is actually wit:iheici in the employ;e's plan.

6, The Appellant's SERP is an ur7furaded promisr; to pay by his former
eniplayer, NCC. VVhot7 the arnount is fixed, d.eterminabIe, and not subject to forfeiture,
at the time of the ernployee's retircment, thF^ present value of the entire bGr,efit is
includec± in Box 5 on the omployeo's'^ti^-2 for that yeai, Thr: benefit ::ould be paid as an
anrtulty, as thQ Appailant decided to take it, or as a lur3ip sum. The formof pGyrnent
chosen by the cmplo,veo does not affect the amount that appears in Box 5 on the VV-2.
No actual payrnerits were niade to thv Appellants In 2006. Fayrnenta begari in 2007.

7. The Appellant was aNtays aware of the SERP to Whiuh he Was entitled.
-He was,awdre that the longor he wor};ed for NCC the greater the benefit undertho plan^.

8. Appelic-int, Wir. MacDQnald, was a resident of Shaker Heights at least untll
December 27, 2046.

9. Accordiflg to testirnony at thehoa.r:ing,of this appeal; the Shaker Heights
gs of rnanyexemptiort language fn Section 111,90.1 C.Q. is very similar to the langua

other cities in the State.
, ..,. -- __ ._-. ._... _ - _ . .. . _ . _

10, Cifiveiand's CCA has notified Appaliaiits thix` Cleveland's ordlnance does °
not exempt Appellant`s SERP froni taxation %vlierz included in Box 5 of Appailont's 2006
W-2.
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11, Testimony at the hearing identiried tiie City of Findlay, Ohio as possibly
the only or one of a very few eities that has specifically exempted nonqualtfied deferred
compensation plans from local taxation since 2004.

12. N(3 evidence was presented that
discriminated against or were otllerwise singled
benefits.

Conclusions OfLaw

irtelicated that Appellants were
out for taxation of these particular

: ^. There is no dispute that no payments were made to Appeliahts under the
SE-PP until 2007; Wi^ether such payments are taxable hy theCity or not is not at issue
In this Case.

2. TFrere is rtio dispute that Ar^DeIlartt's SERI' was ►iot speifiically funded by
National City Corporation prior to A.ppeilant's retiramerit and that none o; Appellant's
cash salary was (leferreu to fund the SERla, hovvever, whether Appeliant's SEr.P was
funded ornet f.unrled pr ror to retrrement,andlor+rvhether It rricludes Caefrrr;-d ca5lt sa!aCy
payments owed tc) Appeliarit, are ncit relevant fac..tr,rs in detem^!ning whether the
Appellant$ should prevail or not in this appeaf,

3, There is no dispute tfzat, as a. matter of law, Appoliant's SERP is a.
^^. __ n®nc}ua^fieci ifie^red ccrn^ensatio^ pl^it ae> described ii^ secttor^ ;:^ 21 ;v) (2 M} of"M ----- __._ >

tJrrited States Internal Revenue Code ar)d ti-iat, once the amourZt of the SERP
was fixed,, determinaE7ie, anid noi subject to tr,rFeiture, the present value of the portion of
Appellant's SERP berrefit that was n^^.t previously reperfed was inc:luaed in Box 5 of
Appellant's 2006 Ft3rrrr ilV-2;

4. State law, arrti tn parfcular; Chapter 718 R.C,; controls what is taxable as
Income by the City,

5. Chapt6r 7 18 was amended by ihP r:eneral A5uer'ibly thro; rgh Flcuse 'S{#i
95, which amendments went inte effect fnr tax years beg(nnirlg January 1, 2004.

6. Criapter 718 requiras that ir,ca€ governments iise the Statr's definition of
"quaitfyiriy wages" as tiie basis for ai?p;icatiQn of arry local income tax. (Section 718.01
(F) (10) R,C.}

T 'Quaiifying vvars:; under Chapter '718 Is the amount calculateca an ci
.reporteci in Box 5 of an individual's Form k,N-2, which ;7 the iAedicare wage baile; a_%

^^iri__^i^rLZ.^^(^s^^hal^nou ►7t inClEides_a^mavnts attributable foa!.._._.
nanqualifiPd deferred compensation plan as described i n section 3121 (v) .(2'^ (C-) iRC,
unless si-rci^ arr7currts have been exempted from tax by a i-nunicipality by ordinance or
resciutioil. (Section 718.03 (A^ (2) (e)j.
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8, Section 718.01 R.C. provides as follows:
(E) The 4egislative aEithority of a rnu:nicfipal corporation may, by ordinan ce

or resolution, exempt froin vvithhoiding and from a tax on income the following:
(2) Compensation attributable to a nonciualified deferred compensation plan or program
described in section 3121(v)(2)(C) of the liiternal Revenue Code.

9, Section 718.03 R.C. provides as follovi!s:
(A) As used In this secticn; (2) °Quaiifying wages" means wages, as

derined in section 3121(a) of the intemal Revenue':ode, without regard to any wage
limitattons, adjusted as follows: (c) Deduct any arrtaurtit aUributable to a moncyuaEified
deferred compensatlon plan or progran°, described In section 317-1.(v)`^-)(C) of the
Interng1 Revenue Cede if the compensution is included 1nwages and has, by resolution
or ordinance, been exempted from taxation by the rnunicipa: rorpnrarion..

10, Section 718.03 (A) (2) (c) P.C . n3lows the dedt;uti+an of „any amount
attributable to a rtonqualified deferred compensation ^1an or program," if the
r.omi?ensition "has, by resolution or ordinance, been exeMpted frorn taxation by the
m..;r}icipal corparation."

11'. There is no dispute that under QIio law, the present vnlue n," Appeliant`s
SERP at the time of Appeliant's retirement, as a r~onrtualified deferred compensation

W-2, becoming the requisite basis for application of the City's income tax, unless an
exGrrz ption pc-rniitteo in Chapter 7 13 'K.C, applies.

1Z Shal<er Heights has nct er3acted any resolution or ordinance since the
adoption of Section 718,03 R.C. that exempts nonciua6ifled rdeferred cQttlpensation
includedin wages from its iiicorle tax ordinance.

. 13. Tho reiovant Shakor Heights ir,cor€ie tax ordinances were enacted in
1966, iong before the curre ►it versi€in of Sertion :^ i3.03 P.O.

14. Section 1-11.947 GA sets farth tha ex6+,pfiio,ris from the City's lncome
tax> as follows:

111.3301 SOURCFS (DF iNCOME NIuT TAXED,
Tiie tax provided for herein shall not be levied on the following:
(a) Pay or allowance of active membQrs of the Armed Forces of the United

States, or the ir7rome of religious, fraternal, charitable, scientific, literary or educational
institutions to the extent that such income is derived froi-n tax exernpt real estate, tax
exempt tarigible cr intangibie property, or tax exernpt activities.

(h) Poor relief, unemployment insurance bonefits, old age pensions or sirnitat°
payments Including disability besiefits received frorn local, State or Fe{,aeral
governments, or charitable, religious or educational organiza}iQns.

(e) Proceeds of insurance paid by t'c;ason of the death of the insured, pensioMs,
c4isabifity benefits, annuities, 0r gratLRities not in the nature of cornpensation fcr services
rendered fro,r; whatewpr source derived.
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(d) Receipts from seasor3al or casual entc;r- vaint-nen't, amusements, sports events
and health and welfare aotivities when .any such arc- conducted by bQna fiide charitable,
religious or eefucationral organizations and associationso

(e) Alimony re::eivzd,
(f) Personal aarn'ngs of any natural persorn urtider eighteer (13) years of age.
(g) Conipensrztior, for personal in}urios orfor cta.rnlages -to proporly by wayof

insuranco or olner,vise.
^h} Interest, dividpnds and other revenue from irrtangibie f;ro;aerLy.
il Gains from involuntary conversion, oaneeliation of irtdebted nass; interest on

Federal obligations, i"rerns of ijicorne already taxed hy the State of C3h'o from which the
Cit,y is specifically prohibited frori taxing, and incorne of a der:ettent's 4,state duritiqthp..
period of administration, oxcept such inoome from the operaflen of abr,siness.

0? Salaries, vd^ge-s, oornmis,sion:;, and other compensation arid net profits, #he
taxation of which is prohibited bytfae United States Constitution or any act of Congress
limitir,g the power a ; the States, or thoir political subdivisior;s to impr?se net income taxes
onirxcome derived from inte^stato oomr;lerce.

(R) Saiari;:s, and other cf^rni^er^satior7 and iie1 profits, the
taxatioii of vvNvh is prohibited by the i;;oristitution ai tPae State of Ohio ar arry act ot the
Ohio General Assembly limiting tiia powar of the City of Shaker Hetghts toirnpase rtet
inc;ome taxes„

15. SeGtion 111,901 C.0. does not spAciflcaily exerrrpt amounts included in
wages that arp- attributahlo to a"no; ;qualifiad -deferred compensation plan or program;"
described in sr;ction 312 1 (v) (2) (C) If;C.

.^_ - - --- -- - -- - - - -- _ ^
16. According to testimony at the hearing of this appeal, the Shakor Heights

exemntion language In S)ecticn 1111,001 C;.0, ia var;y similar "tci the language of marty
other citios In tf:e Stato. The NCC letter 1n support of Appellants dated June'44, 2007
(Appellee Exhibit 3), states that Siiaker'u and Cleveland's exer-qption lartgtiiage are
'';tfrtually identioal," Testimony at the hearing also confirmed that Cievelarrd'sCCA has=
notified Appellants that Cleveland's ordinance d©Qs not exempt Appeliant's SERP from
taxation when included in Box. 5 of Appellant's 2006 W-2. Testimony at the hearing also
Identified the City of Firidiay, Ohio as possibly the orily or one of a very few cities that
has specifically exempted noriquaiifted deferred compensation plans from local taxatiort,
-air;ce 2004. The Board finds that these facts are relr;varit to the extentthattrey indicate
that at the time tt-,e Ohio General Assernbly enacted the current version of Seotion
718.03 through H.B. 9,75, local income tax laws in Shaker and Cleveland, as well as in
other cities around the State, already exernpted "pertsioris and similar retirement
payrrients." However, the General Assernbly did not specificaily rPfer,thouqh it could
have referred, to "pensions arZd sire-rilar payrnertts" in describing the exerription a
muraicipallty r;oL,id adopt for any amcunt attributable to a nonqualified deferred
co:mpensation plan or plmgram describr~d ir, sect^ion 3121(v)`2>LC1 of the Internal
Revenue Code,

^^. The Gerrer•a; Assernbly spevified the langua'gc, of exerriptic?n that local
gtivernr-nentswere to use by ordin,nce or resoiution if they wanted to exeript such
benefits ,`rram tax.. Thu plain larrguage of Seci;ion 7`18.0°i provictes that a murrlcipality
may by ordinance exerrapt from taxation the fallewing. "compensation attributable to a
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nor►qualified deferred compensation plan or program described in sectlori 3121(v)(2)(C)
ofthe Internal RevenueCodr;." The language in Section 718.03 is almost identical.

18: Uapter 718 R.C. and Section 11 1.901 C.C, must be Interpreted in their
plalnest meaning, if' possible, withbut lengthy fact iirrding and legai argument as to
^vi-rether a nonquaiified deferred compensation plan heneiit as set fot-ti) iri Box 5 of a V11-
2 at the time G#' retirement is or is not a"Pensie,rt or similar payrnent" or othetwise falls
within the wording of the City's ordinance. Clearly, the language used by the General
Assembly has not been incorporeted Inta the City's okernption !Grrouac,.̂e, either before
H.B. 95 was enacted In 2003 or since. Thus, the City did not sr7ec,ificaily exempt
nonquaiified deferred cornpensatibn plan benefits under the IRC frorn taxation, either
before or after passag: crtthe ct-rrrent Chap@pr 718 R.C, The City would have had to
enact legisiatiori after the effective date of ihe curreiit form of ChGqter 7-18 R.C.,
amending Chapt-3r 1-11 C.Q. to inclr.;dlP the specific la ►-rguerge of Chapter 718, in order to
exempt tfiis specifiic pype of qtaa;ifyir?;g w a+ages irorn takatian.

19. Even if it is assurned 'Eliai the City did not have to amend its ct`d3nUnce
and sp?cificaliy use ti-ie ianguage in Chapter 718 R.C; In order to e:+cenipt nonqualified
-rlefQrret± cornpen.,ation pian berrefit4 ¢rom taxation under the City's ordinances, the
City's exemption in Chapter M C.O. of "pensiurzs and similar payments" and the
"prnceeds" from patisions, does rrot incirrde Appeilarxt's SERP lavnefit set forth in his
2606 W-2.

compensation plan benefits included in Bo,c 5 of the 2906 W-2 was not ar-i amount that
had been iaaid to Appeilants,; rather the amoLar7t vvas the portion of the present value of
,the Appellant'SERP- tf7sthad not i?eeri previously reported, and that was, at the timor+f
its,reporting, known, fixed and not suhject to forfeiture to the benefit of Appellant. It Was
not a pension as that term is commonly used, which is apayn-re ►it of retirement benefits
-after retirernent.

B. 'Second, the amount on the V1-2 had not yet been paid to Appellants and
Ap^retJentsha^it^ot recsiuer^ any proceeds from the berref;t. Seeticr7 i 11.901 C.^ ► ,
exempts payments or proceeds from porrsior,s.

C. Appellants argrte that the worcis "proceed's of' found in Sectiorf 111.4901
(c) applies only to the first item, r?arnely, "...insuraticepoid by reason of the death of fiho
Insured,,` and not to the word "pensiort." However, this does not change the legal
conclusion that the cornmon understanding of the word "pension" contemplates
payrrients made In sorrie form to the employee. 7hus, there is no legal need to refer to
the "proceeds" of a "penstran"; the wor-d:itsRlficontPmp{atAs payments rnadc to a former
errspioyee.

20, Apppi#artts' araumerii that the City's exernpiior, ordinrgnce does exempt
Apfxeilant's SERP arnOunt stated on his V'V-2 fails to c.iistinauisri between .per-tsiom
payments (which are exempt from Shaker Heights incorne tax) and the employer's
actions by vahicb it funds or commits itself to-iund these pension payrnents, as exp;airtecl
below:
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A. At the end of 2006, NCC committed its general assets to the payment of
Appelfant's SERP. 1t is the present value of that commitment (which is found in Box 5 of
the 2006 1N-2 FCJS'rnj which constituto'd i.nCome to Appellants subjectto ttit City's irtcctri}e,
tax:

13, Thc^.- employer has the optiVn. wl^en it commits itself to these future
payments, tc set aside specific funds for this purpose, thereby plvir ►g to the employee ^
secured claim if the foture payments are not made, or the employer may simply commit
its general assets to these future payments. Ti1a latter 13 what NCC did as to the
Ap}^eEisnt`s SERP, In ^itF^er case, the prdsent ^^alue of these actions tound in Box 5
of thiv W-2 Form) is ir-ccatne to tiie employee under State lsw and, therefore, under the
City's income tax ordtnanGe,

C. Appellants at•gue that this cannot be compensation to Appellant, sinr,e no
cash" was ever deductad from his monthly pay .r.hecks to fund the amount stated fn

Box 5. However; A.ppellunfi's "payments" to creatp this fund took place by his previous
ongoing service to NCC. As a senior executive, AppuL{laftt had the contractual right to
SERP henefit's if atid when he completed his time and other requirements set oLrt in the
NO C SERP prograrii, Thus, with each month of servlce to NCG, Appellant, by his
employee s°r,elces, was "paying" for his contractual right to get those 1E R-!' benefits
following f"ri p, retirament.

D. This '°deferrert" ccompensation conti'rrued to accrueinAppell.ant's favor Until
the end of 20m when, in fact, its present value, shown in Box 5 of his V41-2; was actually
reccgi,izeci as due and owir}g; thou^^ as^et un^^ia ci, thus, is income subject to the

tax.
^. Appellant chase to use that "incorne" to purchase a joint life anritaity. But

Appoilant had the option to tai{r, this sum fn cash, emphasizing that it was deferred
compensation towt}ich Appoliartt was now anfiitled;

21. The federa€ "moving statute" prof,lbits tbe taxation of rQtfremsnt oerrafits bf
nan-recielents, which are defined, accercling to Sec`'sori 114 of Title 4 of the United
States Code,_as the Irrcarrie from a pfantrnder seCtion3121 (v) (2) (C) IRC, if such pian,
is p-grt of a s^ries of pe;riodic payments or is a paymer; received after termination of
errt^^lo;rn^errt(ref. Appeliants' Notice ofAlapeoi, at pp. t3-9.} App^l^ants clsim in their
Appeal stetetTient that taxation of the amount included in Box 5 of Appellant's 2am,
Forrrr W-2 violates the federal rricv4ng statutp (4 U.S.C. Sectior 11^t). As discussed
above, the issue before this Board does not involve the taxation of such payments.
Thus, the evidence and argumemt presented does not demonstrate that tf'ie federal
movirig statrite prohibits the City from taxir}g r;ppellant's ai=.r^P amount set forlh in ^ox
5of^Anpellant`s 2006 bl(-2.

22. The Bo^,rct therefore finds that the Appetiatif's SERP as set fot-th fn Bo;< 5
^_.. ..:- a}fAppeli,,tnt'stOa6_FC7rri,:-W-2,. , .: ^^.... ^: _:._..

A. is not a "pensiori" igs that term is used in Section 111.901 (b) or
e 11.9^^ (c) C;a?.

l3. is not a pensican payment, and is not proceecis from a pension, as
thQse terms are used in Section 111.901 C.0:
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> C. is not exempt from t2ixatfori under any other language of Section
'111;901 C.O.

23. The 13oard also finds that taxation of the amount included in Box 5ofi
Appellant's 2006 Form W-2 does not violate the federal movirig starate (4 U.S,C;
Section 1 i4.)

Wherefore; this Board finds that by a preponderance ofthe evidence and, law, the
amount included in Box 6 of A' Ppellant's 2006 Form V1-2 related tr.hls SERP :s taxable
by the City as income, and is not exenapt from taxation under Section 111,901 C,C7. or
any other law, and that Appellants' appeal to this Board is doriied.

Apprsavod this e"Id-ay of Augost, 2008.

Robert .Z.imrnerman, Chairperson

Z^^^► ^-s^.^ac.^
M^r^ c ^r^^^e ^^annor^, Merril^er

Morr'rs Siianker, Member
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718.11 Board of tax appeaEs.

The legislative authority of each municipal corporation that imposes a tax on incpme shall maintain a
board to hear appeals as provided in this section. The legislative authority of any municipal corporation,,.
that does not impose a tax on income on the effective date ofthis amendment; but that1mposies such
atax after that date, shall establish such a board by ordinance not later than one:hundred eighty days
after the tax takes effect.

Whenever a tax administrator issues a decision regarding a municipal income tax obligation that is
subject to appeal as provided in this section or In an ordinance or regulation of thp, municipal

corporation, the tax administrator shall notify the taxpayer in writing at the same time of the
taxpayer's right to appeal the decision and of the manner in which the taxpayer rrray appeal the
decisicin,

Any person who is aggrieved by a decision by the tax administrator- and who has fiied with the
municipal corparatiori the required returns or other documents pertaining to the municipal Income tax
obligation at Issue in the decision may appeal the decision to the board created pursuant to thfs section
by filing a request with the board, The reques.t shall be in writing, shall state why the decision should
be deemed ineorrect or unlawful, and shall be fiied within thirty days after the tax adrn.i,nistrator issues
the decision compiained of.

The board shall schedule a hearing within forty-five days after receiving the request, unless the
taxpayer waives a hearing. If the taxpayer does not waive; the hearing, the taxpayer may appear
before the board and may be represented by an attorney at law, certified public accountant, or other
represen¢ative.

The board may affirm, reverse, or modify the tax adrrunistrato;'s decision or any part of that decision.
The board shall issue a final decision on the appeal within niriety days after the board's final hearing on

the appeal, and send a copy of its final decision by ordinary mail to all of the parties to the appeal
tivithin fifteen days after issuing the declsion. °fhe taxpayer or the tax administrator may appeal the
board's decision -as provided in section 571:7.t'r^^__ of the Ftev'ised Code:

Fach board of appeal created pursuant tc this section shail adopt rules governing its procedures and
shall keep a record of Its transactions. Such t'ecords are not pubiic records available for inspQctiQn
under section 140.43 of the Revfsed Lode. Hearings requested by a taxpayerbeFore a board of appeal
created pursuant to this section are not meetinqs of a public body subject to section 1J1.2,2 of the.
Rsvised' Code.

Cite as R.C. § 7 18.11

liistOry. Effective aate: 09-26-2003
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5717a011 Filing of notice of appeal.

(A) As used in this chapter, "tax administrator" has the same meaning as In sectrcan 718.01 of the
Revised Code.

(B) Appeals frarn a municipal board of appeal created undersection 718.11 of the Revised Code may

be taken by the taxpayer or the tax administrator to the board of tax appeals or may be taken by the

p,tax -r3er or the tax administrator to a court of cdr.^r-, on pleas as otherwise providiad by law. If the

taxpayer or the tax administrator elects to make an appeal to the board of tax appeals or court of

common pleas, and subject to section 5703,021 of the Revised Code with respect to appeals assigned

to the small claims docket, the a eal sh^all be taken by the filin o` a notice of appealPp g With the board
of tax appeals or court of common pieas, the municipal board of appeal, Gnd titc opposing part;i. The

not'ce of appeal shall be filed within sixty days after the :day the appc-liant receives notice of the

decision issued under section 718.11 of the Revised Code. An appeal filed wit}i a court of common

pleas is governed by the Rules of Civil Procedure and other rules of practice and procedure applicable

to civii actions. For an appeal fiied with the board of tax appeals, the. notice of appeal may be fiied in

per•son or by certified mail, excfrAss rnail, facsimife tracismissiari, electronic transrnission; or by

author,ized delivery service as provided In section 5703.056 of t"ie Re.fised C'ode, If the notice of appeal.
Is filed by certified mall, express nrail, or authorized delivery service as provided in sectian 5703.056 of

the f?ev'isetl Code, the date of the linited 8tates postmark placed on the sender's receip, by the postal

service or the date of receipt recorded by the authorized delivery service shal; be treated as the date of

ffling with the board. If riot°iee of appeal is filed by Facsimile transmission or e`ectronic transmission, the

date and time the rotich is received by the board shall be the date and time refif^cted on a timestamp

provided by the board's electronic system, and the appeal shaii be considered filed with tt^e oard on

the date reflected on that timestamp, Any timestamp provided by another computer sy,-tem or

electronic submission device shall not affeet the time and date the notice is received by the board. The

notice of appeal shall have attached thereto and incorporated therein by reference a true copy of the

decision Issued under section 718,11 of the Revised Cocie but failure to attach a copy of such notice

and incorporate it by reference in the notice of appeal does not invalidate the appeal.

(C) A notice of appeal fror art appeal filed with the board of tax appeals shall contain a short arid piairi
statement of the clairnad er-;-c,rs in the decision of the munici.pal board of appeal showing that the
appe'lant is entitled to relief and a dernand for the relief to whEch the appellant claimsttt be' entitled.
An appellant may amersd the notice of appeal once as a matter of course within sixty days after the
certification of the transcript, otherwise, an appeliant may annend the notice of appeal only after
receiving: leave of the board or the written consent of each adverse party. Leave of the '4oard shall be
freeiy given .vhen justice so requires.

(D), Upon the fil;ng of a notice of appeal with the board of tax appeals, tiie municipal board of appeal

shall certify to the board of tax appeals a trarsscr'pt of the record of the proceedings before it, together

with all evic'enceconsidered by rt. inconnection therev4lth. Such appeals may be heard by the board at

its office ir7 Col+ambr;s or ln. the county wheretho appellant resides, or it may cause itsexaminers to

conduct such hearings and to reoorfi tc) it their i•irrdings `or afFirrrration ar rejection, The board niay

order the appeal to be heard upon the recnrd and the evidence cer-tified to it by the admir,istrator, but
-upon the application of any interested party the board shall order the hearing of additional evidence,
and tire board may: make such investigation concerning the appeal as itporEsidErs proper: An appeal
.ma:y proceed pursuant to section 5.703.021 of the Revised Code on the smail claims dacket if the
appeals q ualifEes under that section.
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(E) If an issue being appealed under this section is addressed in a municipal corporation's ordinance or
regulation, the tax administrator, upon the request of the board of tax appeals, shall provide a copy of
the ordinance or regulation to the board of tax appea#s.

Cite as R.C. 5717.011

Historye Amended by 130th General Assembly File No. 37, HB 138, §1, eff. 10j11/2013.

Effective C^ate. fl9-26-^OQ3
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2546r03 Hearing.

(A) The hearing of an appeal taken In relation to a final order, adjudication, or decision covered by

division (A) of section 2506.01 of the Revised Code shall proceed as in the trial of a civil action, but the
court shall be confined to the transcript filed under section 25Q6.02 of the Revised Code unless it
appears, on the face of that transcript or by affidavit filed by the appellant, that one of the following
applies:.

(1) The transcript does not contain a report of all evidence admitted or proffered by the appellant.

(2) The appellant was not permitted to appear and be heard in person, or by the appellant's attorney,
in opposition to the final order, adjudication, or decision , and to do any of the following:

(a) Present the appellant's position, arguments, and contentions;

(b) Offer and examine witnesses and present evidence in support;

(c) Cross-examine witnesses purporting to refute the appellant's position, arguments, and contentions;

(d) Offer evidence to refute evidence and testimony offered in opposition to the appeliant's position,
arguments, and contentions ;

(e) Proffer any such evidence into the record, if the admission of It is denied by the officer or body
appealed from,

(3) The testimony adduced was not given under oath.

(4) The appellant was unable to present evidence by reason of a lack of the power of subpoena by the
officer or body appealed from, or the refusal, after request, of that officer or body to afford the
appellant opportunity to use the power of subpoena when possessed by the officer or body.

(5) The officer or body failed to file with the transcript conclusions of fact supporting the final order,
adjudication, or decision .

(B) If any circumstance described in divisions (A)(1) to (5) of this section applies, the court shall hear
the appeal upon the transcript and additional evidence as may be Introduced by any party. At the

hearing, any party may call, as if on cross-examination, any witness who previously gave testimony In
opposition to that party.

Cite as R.C. § 2506.03

Historyr. Effective Date: 03-17-1987; 08-17-.2006
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2506b^4 Order, adjudication, or dec'sEon of court.

If an appeal is taken in relation to a final order, adjudication, or decision covered by divislon (A) of
section 2506.01 of the Revised Code, the court may find that the order, adjudication, or decision is
unconstitutional, illegal, arbitrary, capricious, unreasonable, or unsupported by the preponderance of
substantial, reliable, and probative evidence on the whole record. Consistent with its findings, the court
may affirm, reverse, vacate, or modify the order, adjudication, or decision, or remand the cause to the

officer or body appealed from with instructions to enter an order, adjudicatlon, or decision consistent
with the findings or opinlon of the court. The judgment of the court may be appealed by any party on
questions of law as provided in the Rules of Appellate Procedure and, to the extent not in conflict with
those rules, Chapter 2505. of the Revised Code.

Cite as R.C. § 2506.04

History. Effective. Date: 03-17-1987; 08-17-2006

http:llcodes.ohio.govlorcf2506.04 Olll2014



23 Nlunicipal income Tax 111 0349

DEFINITIONS

111.0301 DEFINITIONS GENERALLY.
For the purposes of this chapter, the terms, phrases, words and their derivatives shall have

the meanings given in the next succeeding sections of this chapter. The singular shall include the
plural, and the masculine shall include the feaninine and the neuter.
(Ord. 66-135. Enacted 12-27-66.)

111.0302 AD1VIIIo1ISTRATOR.
"Administrator" means the Director of Finance who shall administer and enforce the

provisions of the City of Shaker Heights Income Tax.
(Ord. 66-135. Enacted 12-27-66.)

111.0303 ASSOCI.A'I'ION.
"Association" means any partnership, limited partnership, or any other form of

unincorporated enterprise, owned by two (2) or more persons.
(Ord. 66-135. Enacted 12-27-66)

111.0304 BOARD OF REVIEW.
"Board of Review" means the Board created by and constituted as provided in Section

111.2501.,
(Ord. 66-135. Enacted 12-27-66.)

111.0305 BUSIIeTESS,
"Business" means any enterprise, activity, profession, or undertalung of any nature

conducted for profit or ordinarily conducted for profit, whether by an individual, partnership,
association, corporation, or any other entity; excluding however all nonprofit corporations which
are exempt from the payment of Federal Income Tax.
(Ord. 66-135. Enacted 12-27-66.)

111.0306 CORPORATION. '
"Corporation" means a corporation or joint stock association organized under the laws of

the United States, the State of Ohio, or any other state, territory, or foreign country or
dependency.
(Ord. 66-135. Enacted 12-27-66.)

111.0307 EMPLOYEE.
"Employee" means one who works for wages, salary, commission or other type of

compensation in the service of an employer.
(Ord. 66-135. Enacted 12-27-66.)

111.0308 EMPLOYER.
"Employer" means an individual, partnership, association, corporation, governmental

body, unit or agency, or any other entity, whether or not organized for profit, who or that
employs one or more persons on a salary, wage, commission or other basis of compensation.
(Ord. 66-135. Enacted 12-27-66.)

111.0309 FISCAL YEAR.
"Fiscal year" means an accounting period of twelve ( 12) months or less ending on any

day other than December 31.
(Ord. 66-135. Enacted 12-27-66.)

Shaker Heights 2002 Replacement

52



111.2308 ADMINISTRATIVE CODE 38

111.2308 REFUSAL TO PRODUCE RECORDS.
The refusal to produce books, papers, records and Federal income tax returns, or the

refusal to submit to such examination by any exnployer or persons subject or presumed to be
subject to the tax or by any officer, agent or employee of a person subject to the tax or required
to withhold tax or the failure of any person to comply with the provisions of this chapter or with
an order or subpoena of the Administrator authorized hereby shall be deemed a violation of this
chapter, punishable as provided in Section 111.1505.
(Ord. 66-135. Enacted 12-27-66.)

111.2309 CONFIDENTIAL NATURE OF INFORMATION.
(a) Any information gained as the result of any returns, investigations, hearings or

verifications required or authorized by this chapter shall be confidential except for official
purposes, or in accordance with proper judicial order, or where the taxpayer has signed a written
waiver allowing the Tax Administrator to release non-financial information dealing strictly with
questions of residency. Any person divulging such information in violation of this section, shall,
upon conviction thereof, be deemed guilty of a first degree misdemeanor and shall be punished
as provided in Section 101.99 of the Administrative Code. Each disclosure shall constitute a
separate off0nse.

(b) In addition to the above penalty, any employee of the City who violates the
provisions of this section relative to the disclosure of confidential inforrnation shall be guilty of
an offense punishable by immediate dismissal.
(Ord. 00-50. Enacted 7-24-00.)

111.2310 TAXPAYER REQUIRED TO RETAIN RECORDS.
Every taxpayer shall retain all records necessary to compute his tax liability for a period

of five (5) years from the date his return is filed, or the withholding taxes are paid.
(Ord. 66-.135. Enacted 12-27-66.)

111.2311 AUTHORITY TO CONTRACT FOR CENTRAL COLLECTION
FACILITIES.

The City of Shaker Heights having already entered into an agreement for the
establishment of a Regional'Council of Governments pursuant to Ordinance No. 71-45, which
Council has organized a municipal tax collection agency known as "Regional Income Tax
Agency°", the Board of Trustees of such Regional Income 'I'ax Agency is authorized to administer
and enforce the provisions of this chapter as the agent of the City of Shaker Heights, and the
duties and authority of the Administrator hereunder may be performed by the Board of Trustees
of such agency thirough the Administrator of such agency. Provided, however, the Administrator
of the agency shall have no authority to abate penalties or interest provided for in Sections
111.1501 and -111,1502.
(Ord. 66-135, Enacted 12-27-66; Ord. 71-125. Amended 11-22-71.)
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39 Iylunicipal Income Tax 111,2701

BOARD OF REVIEW

111.2501 BOAI2I? OF REVIEW ESTABLISHED.
A Board of Review, consisting of the Mayor or a person designated by him, the Director of

Law or an Assistant Director of Law designated by him, and a member of Council to be elected
by that body, is hereby created. The Board shall select, each year for a one-year term, one of its
members to serve as Chairman and one to serve as Secretary. A majority of the members of the
Board shall constitute a quorum. The Board shall adopt its own procedural rules and shall keep
record of its transactions. Any hearing by the Board may be conducted privately and the
provisions of Section 111.2309 with reference to the confidential character of information
required to be disclosed by this chapter shall apply to such matters as may be heard before the
Board on appeal.
(Ord, 66-135, Enacted 12-27-66.)

111.2542 DUTY TO APPROVE REGULATIONS AND TO HEAI2, APPEALS.
All rules and regulations and amendments or changes thereto, which are adopted by the

Administrator under the authority conferred by this chapter, shall be approved by the Board of
Review before the same become effective. The Board shall hear and pass on appeals from any
ruling or decision of the Administrator and, at the request of the taxpayer or Administrator, is
empowered to substitute alternate methods of allocation.
(Ord, 66-135< Enacted 12-27-66.)

111.2503 RIGHT OF APPEAL.
Any person dissatisfied with any ruling or decision of the Administrator which is made under

the authority conferred by this chapter may appeal therefrom to the Board of Review within
thirty (30) days from the announcement of such ruling or decision by the Administrator, and the
Board shall, on hearing, have jurisdiction to affirm, reverse or modify any such ruling, decision
or any part thereof.
(Ord. 66-135. Enacted 12-27-66.)

OTHER PROVISIONS

111.2701 DECLARATION OF LEGISLATIVE INTENT.
If any sentence, clause, section or part of this chapter, or any tax against any individual, or any

of the several groups specified herein is found to be unconstitutional, illegal or invalid such
unconstitutionality, illegality or invalidity shall affect only such clause, sentence, section or part
of this chapter and shall not affect or impair any of the remaining provisions, sentences, clauses,
sections or other parts of this chapter. It is hereby declared to be the intention of Council of the
City of Shaker Heights that this chapter would have been adopted had such unconstitutional,
illegal or invalid sentence, clause, section or part thereof not been included herein.
(Ord. 66-135. Enacted 12-27-66.)
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