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IN THE SUPREME COURT OF OHIO
The State of Ohio ex rel.
Melissa N. Siler-Stoll

360 South Reynolds Road
Toledo, Ohio 43615-5999,

and

Open Arms, Inc.

360 South Reynolds Road
Toledo, Chio 43615-5999,
Relators,

V.
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)
)
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)
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)

Case number;

and

John L. Martin

Director of the Ohio Department of
Developmental Disabilities

30 East Broad Street, 13th Floor
Columbus, Ohio, 43215,

and

Robert C. Angell

Hearing Examiner of the

Ohio Department of
Developmental Disabilities
13587 Capetown Avenue
Pickerington, Ohio 43147-8855,

Respondents.

COMPLAINT FOR WRIT OF PROHIBITION




David V. Patton (0070930)
David V. Patton, Attorney at Law
P.O. Box 39192

Solon, OH 44139-0192

(440) 248-1078 (telephone)
(440) 201-6465 (facsimile)
dpatton@lawpatton.com (email)
www.lawpatton.com (website)

Counsel for Relators
Melissa N. Siler-Stoll and
Open Arms, Inc.



Relators Melissa N. Siler-Stoll and Open Arms, Inc., for their complaint against
respondents, the Ohio Department of Developmental Disabilities (“DODD”),
John L. Martin, Director of DODD, and DODD Hearing Examiner Robert C. Angell,

state as follows:

PARTIES

1. Relator Ms. Siler-Stoll is the president of Open Arms, Inc.

2. Relator Open Arms, Inc. is an Ohio corporation which provides social
services pursuant to certifications, waivers, and licenses granted to it by
DODD pursuant to R.C. Chapter 5123.

3. Respondent DODD is a state, administrative agency authorized, constituted,
and operating pursuant to R.C. Chapter 5123.

4. Respondent Mr. Martin is the duly appointed director of DODD.

5. Respondent Mr. Angell is an attorney in private practice and has been
appointed by DODD and Mr. Martin to serve as the hearing examiner in an
administrative hearing concerning allegations that DODD has brought against

Ms. Siler-Stoll and Open Arms.

JURISDICTION
6. Relators incorporate all preceding paragraphs of this complaint herein.
7. Ohio Constitution, Article IV, Section 2(B)(1)(d) and Rules 5.06 and 12.01-
12.07 of The Supreme Court of Ohio Rules of Practice vest this court with

original jurisdiction to grant a writ of prohibition.



10.

11.

12.

13.

14.

FACTS

Case #1
Relators incorporate all preceding paragraphs of this complaint herein.
On or about June 28, 2013, DODD issued two notices of opportunity for
hearing to Ms. Siler-Stoll and Open Arms (i) proposing to revoke Open Arms’
certifications and (ii) suspending Open Arms’ certifications for several alleged
violations of the Ohio Revised Code and Ohio Administrative Code.
See notice of opportunity for hearing #1 (Exhibit 1); notice of opportunity for
hearing #2 (Exhibit 2). For purposes of this complaint, this case is referred to
as “Case #1.”
On or about July 5, 2013, Ms. Siler-Stoll retained Melissa J. Mitchell of
Collis, Smiles & Collis, LLC, 1650 Lake Shore Drive, Suite 225, Columbus,
Ohio, 43204, to defend and represent Open Arms and her in the matter with
DODD. See Affidavit of Melissa N. Siler-Stoll 43 (Exhibit 3).
On or about October 25, 2013, it became necessary to replace Ms. Mitchell
and find another attorney to defend and represent Ms. Siler-Stoll and
Open Arms in Case #1. See id. 94.
On or about October 4, 2013, Ms. Siler-Stoll was referred to Mr. Angell as an
attorney who could represent her in Case #1. See id. 5-8.
Ms. Siler-Stoll had several telephone conversations with Mr. Angell regarding
his possible representation of Open Arms and her in Case #1. See id. 8.
During these telephone conversations between Ms. Siler-Stoll and Mr. Angell

regarding Case #1, Ms. Siler-Stoll disclosed to Mr. Angell detailed,



15.

16.

17.

18.

19.

20.

substantive, and confidential information about the DODD allegations,
Open Arms, and herself. See id. 8.
Ms. Siler-Stoll and Open Arms ultimately retained another attorney to

represent them in Case #1. See id

Case #2
Relators incorporate all preceding paragraphs of this complaint herein.
On or about March 6, 2014, DODD issued a new notice of opportunity for
hearing to Ms. Siler-Stoll and Open Arms proposing to deny Open Arms’
certification renewal application.  See notice of opportunity for hearing #3
(Exhibit 4).
On or about April 28, 2014, DODD issued a revised notice of opportunity for
hearing to Ms. Siler-Stoll and Open Arms proposing to deny Open Arms’
certification renewal application. See notice of opportunity for hearing #4
(Exhibit 5). For purposes of this complaint, this case is referred to as
“Case #2.”
The administrative charges in Case #1 are substantially related to the
administrative charges in Case #2 because both are matters in which DODD is
seeking to take administrative action against Open Arms’ certifications.
See Exhibits 1, 2, 4, and 5.

DODD has appointed Mr. Angell to serve as hearing examiner in Case #2.



21.

22.

23.

24.

The nature of the confidential information Mr. Angell learned in the course of
his consultation with Ms. Siler-Stoll and Open Arms necessarily would impact
any decision he made as a hearing examiner in Case No. 2.

There are dozens (and perhaps hundreds) of attorneys who are (i) licensed to
practice law in Ohio and (ii) qualified to serve as DODD’s hearing examiner
in Case #2. Mr. Angell is not uniquely qualified to serve as DODD’s hearing
examiner in Case #2.

Because of the detailed, substantive, and confidential information about
Open Arms, Ms. Siler-Stoll, and Case #1 that she disclosed to Mr. Angell in
the telephone conversations detailed in 914 above, Mr. Angell has personal
knowledge of facts that are also in dispute in Case #2. See Affidavit of
Melissa N. Siler-Stoll 911.

Mr. Angell has a conflict of interest within the meaning of Rule 1.9 of the
Ohio Rules of Professional Conduct that prevents him from presiding over an
administrative hearing involving his former clients (Ms. Siler-Stoll and Open
Arms), especially on the same matter for which he was consulted; , i.e., the

adverse action DODD intends to take against Open Arms’ certifications.

Mr. Angell may not lawfully serve as DODD’s hearing examiner in Case #2

25.

26.

Relators incorporate all preceding paragraphs of this complaint herein.
Mr. Angell’s serving as hearing examiner in Case #2 violates the Fourteenth
Amendment to the U.S. Constitution. See Althof v. Ohio State Board of

Psychology, 10th Dist. No. 05AP-1169, 2007-Ohio-1010, 412.
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28.

29.

30.
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32.

Mr. Angell’s serving as hearing examiner in Case #2 violates Article I,
Section 16 of the Ohio Constitution. See id.

Mr. Angell’s serving as hearing examiner in Case #2 deprives Ms. Siler-Stoll
and Open Arms of their due process right to have their case heard by a fair
and impartial fact finder. See State ex rel. Ormet Corp. v. Industrial Comm n.
of Ohio, 54 Ohio St3d 102, 103-104, 561 N.E2d 920 (1990);
American Cyanimid Co. v. FTC, 363 F.2d 757, 767 (6th Cir. 1966).

Because the conversations between Ms. Siler-Stoll and Mr. Angell described
in §13-14 above were consultations between a client and an attorney for
purposes of retaining the attorney, Ms. Siler-Stoll and Open Arms are
Mr. Angell’s former clients pursuant to R.C. §2317.021(A).

Mr. Angell’s serving as hearing examiner in Case #2 violates his non-
waivable duties to Ms. Siler-Stoll and Open Arms pursuant to Rule 1.6 of the
Ohio Rules of Professional Conduct (confidentiality of information).

Mr. Angell’s serving as hearing examiner in Case #2 violates his non-
waivable duties to Ms. Siler-Stoll and Open Arms pursuant to Rule 1.9 of the
Ohio Rules of Professional Conduct (duties to former clients) because he will
necessarily use information gained in the course of his service to DODD
adversely against his former clients Ms. Siler-Stoll and Open Arms.

Ms. Siler-Stoll and Open Arms have never provided consent, express, implied,
or otherwise, to Mr. Angell for him to represent or serve another person,
agency, or entity in the same or substantially related matter in which such

other person, agency, or entity is materially adverse to Ms. Siler-Stoll’s or



33.

Open Arms’ interests, such as in Case #1 and Case #2. See Affidavit of
Melissa N. Siler-Stoll §14.

Although aware of the non-waivable conflict that prevents him from
impartially serving as DODD’s hearing examiner in Case #2, Mr. Angell has

failed and refused to recuse himself as hearing examiner in Case #2.

See Open Arms’ Motion For Hearing Examiner Robert C. Angell To Recuse

Himself From Serving As Hearing Examiner (Exhibit 6); Hearing Examiner’s

Entry and Order (Exhibit 7).

Mr. Angell’s serving as DODD’s hearing examiner in Case #2 presents both actual
impropriety and the appearance of impropriety as his impartiality reasonably is

34.

35.

36.

37.

questioned
Relators incorporate all preceding paragraphs of this complaiﬁt herein.
As a hearing examiner presiding over an administrative hearing pursuant to
R.C. Chapter 119, Mr. Angell is acting in a quasi-judicial capacity.
The Ohio Code of Judicial Conduct is instructive and prohibits Mr. Angell
from presiding over Case #2.
Rule 2.11(A)(7)(1) of the Ohio Code of Judicial Conduct prohibits Mr. Angell
from acting in a judicial or quasi-judicial capacity over Case #2 because he
previously served as a lawyer on the matter in controversy.
Rule 1.2 of the Ohio Code of Judicial Conduct requires a judge at all times to
promote the public confidence in the independence, integrity, and impartiality
of the judiciary and avoid impropriety and the appearance of impropriety.
Mr. Angell presiding over Case #2 demonstrates impropriety as it

compromises the independence, integrity and impartiality of the judge and,
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40.

41.

thereby, undermines public confidence in the judiciary, in Case #2 an
independent administrative hearing examiner. See Rule 1.2 of the Ohio Code
of Judicial Conduct, Comment [3].

Mr. Angell presiding over Case #2 also presents the appearance of
impropriety such that it creates, in reasonable minds, a perception that the
judge engaged in conduct that is prejudicial to public confidence in the
judiciary by presiding over a matter where his impartiality reasonably is
questioned. See Rule 1.2 of the Ohio Code of Judicial Conduct, Comment [5].
In his consultations with Ms. Siler-Stoll and Open Arms, Mr. Angell
suggested that he knew Assistant Attorney General Roger Carroll and was in a
position to influence him to Ms. Siler-Stoll’s and Open Arms’ advantage.
See Affidavit of Melissa N. Siler-Stoll §12-13. As a result, Mr. Angell is not
qualified to serve as hearing examiner in Case #2 as he has conveyed that
Assistant Attorney General Carroll is in a position to influence him in
violation of Rule 2.4(C) of the Ohio Code of Judicial Conduct.

Mr. Angell’s comments to Ms. Siler-Stoll described in 40 above constitute a
private statement that might reasonably be expected to affect the outcome or
impair the fairness of a matter pending before him in violation of

Rule 2.10(A) of the Ohio Code of Judicial Conduct.
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43.

44.

45.

46.

A Writ of Prohibition is warranted in this case
Relators incorporate all preceding paragraphs of this complaint herein.
There is a R.C. Chapter 119 administrative hearing scheduled in Case #2 for
September 23, 2014.
DODD has appointed Mr. Angell to serve as hearing examiner at the hearing
scheduled for September 23, 2014 in Case #2.
Mr. Angell, on DODD’s behalf, is about to exercise quasi-judicial power over
Ms. Siler-Stoll and Open Arms, at the hearing scheduled for
September 23, 2014 in Case #2. See State ex rel. La Boiteaux Co., Inc. v.
Court of Common Pleas, Hamilton County, 61 Ohio St2d 60, 61,
399 N.E.2d 90 (1980) (per curiam). See also Wellington v. Mahoning County
Board of Elections, 117 Ohio St.3d 143, 2008-Ohio-554, 882 N.E.2d 420
(addressing writ of prohibition in an administrative law context).
It is clearly unauthorized by law for Mr. Angell to exercise quasi-judicial
power over Ms. Siler-Stoll and Open Arms at the hearing scheduled for
September 23, 2014 in Case #2 because the exercise of such quasi-judicial
power would violate, inter alia, (i) the due process right to a fair and impartial
hearing provided by the Fourteenth Amendment to the U.S. Constitution,
(ii) the due process right to a fair and impartial hearing provided by Article I,
Section 16 of the Ohio Constitution, (iii) Rule 1.6 of the Ohio Rules of
Professional Conduct, (iv) Rule 1.9 of the Ohio Rules of Professional
Conduct, (v) Rule 1.2 of the Ohio Code of Judicial Conduct, (vi) Rule 2.4 of

the Ohio Code of Judicial Conduct, (vii) Rule 2.10 of the Ohio Code of

10
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48.

49.

Judicial Conduct, and (viii) Rule 2.11 of the Ohio Code of Judicial Conduct.
See 924, 26-28, 30-31, 38-41 above; Boiteaux, supra, at 61.

Because Case #2 is an administrative hearing, appellate review of any
decision rendered by Mr. Angell and DODD as a result of the hearing
scheduled for September 23, 2014 in Case #2 would be limited to whether
DODD’s and Mr. Angell’s order is supported by reliable, probative, and
substantial evidence and is in accordance with law. See Unmiversity of
Cincinnati v. Conrad, 63 Ohio St.2d 108, 110, 407 N.E.2d 1265 (1980).
Accordingly, a hearing before an impartial hearing examiner at the
administrative level is crucial.

Because of the extremely limited scope of appellate review in administrative
cases, an order from Mr. Angell and DODD that, because of Mr. Angell’s
ethical conflict of interest, violates the laws and rules listed in 946 above
would escape appellate review in the ordinary course of law. See Boiteaux,
supra, at 61,

Accordingly, unless this court issues a writ of prohibition prohibiting
Mr. Angell from serving as the hearing examiner in Case #2, Ms. Siler-Stoll
and Open Arms will be deprived of their right to a hearing before an impartial
hearing examiner, which would result in injury (i.e., denial of Open Arms’
certification renewal application) for which there is no adequate remedy in the

ordinary course of law. See id.

11
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51.

Pursuant to Rule 12.02(B) of The Supreme Court of Ohio Rules of Practice,
this complaint is supported by an affidavit specifying the details of the claim.
See Affidavit of Melissa N. Siler-Stoll re: Rule 12.02(B) (Exhibit 8).

Therefore, Ms. Siler-Stoll and Open Arms are entitled to a writ of prohibition
prohibiting Mr. Angell from serving as a DODD hearing examiner in Case #2.
See 942-50 above (discussing all of the necessary elements of a complaint for

writ of prohibition).

12



PRAYER FOR RELIEF
Wherefore, relators Ms. Siler-Stoll and Open Arms pray for relief as follows:
(1) Issuance of a writ of prohibition prohibiting Mr. Angell from serving as
DODD’s hearing examiner in Case #2;
(i)  Issuance of an order staying the administrative hearing in Case #2 pending
DODD’s appointment of a lawful, impartial, unbiased substitute hearing
examiner to preside over Case #2; and

(iii)  Any other relief deemed appropriate by this court

Respectfutly, submitteff,? g
i e /

/ v ///‘,//, ;A ........

b
s e ;

David V. Patton (0070930)
David V. Patton, Attorney at Law
P.O. Box 39192

Solon, Ohio 44139-0192

(440) 248-1078 (telephone)
(440) 201-6465 (facsimile)
dpatton@lawpatton.com (e-mail)

Counsel for Relators

Melissa N. Siler-Stoll and
Open Arms, Inc.

13



CERTIFICATE OF SERVICE
A copy of the foregoing Complaint For Writ Of Prohibition was sent via regular
U.S. Mail, postage prepaid, on September 18, 2014, to the following:

Ohio Department of
Developmental Disabilities

30 East Broad Street, 13th Floor
Columbus, Ohio 43215

Respondent

John L. Martin

Director of the Ohio Department of
Developmental Disabilities

30 East Broad Street, 13th Floor
Columbus, Ohio, 43215

Respondent

Robert C. Angell (0061151)
Hearing Examiner of the

Ohio Department of
Developmental Disabilities
13587 Capetown Avenue
Pickerington, Ohio 43147-8855"

Respondent
The relators also request that this court serve a copy of the foregoing

Complaint For Writ Of Prohibition upon all of the respondents according to the %ourt’s

g -

L~ ) -~ 4

s
. -~ 3 e R
procedures for such service. / ‘ e / //// /
/ A ,; /’/ L //%7;{2
{ y// pe ?5/2 o

David V. Patton (0070930)

Counsel for Relators

1According to The Supreme Court of Ohio’s on-line attorney directory, Mr. Angell’s mailing address is
13587 Capetown Avenue, Pickerington, OChio, 43147-8855.
See http://www.sconet.state.oh.us/AttySvcs/AttyReg/Pub1ic__AttorneyDetails.asp?ID=0()61 151 (accessed
September 17, 2014).
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EXHIBITS
Exhibit 1: Notice of opportunity for hearing #1
Exhibit 2: Notice of opportunity for hearing #2
Exhibit 3: Affidavit of Melissa N. Siler-Stoll
Exhibit 4: Notice of opportunity for hearing #3
Exhibit 5: Notice of opportunity for hearing #4

Exhibit 6: Open Arms’ Motion For Hearing Examiner Robert C. Angell To Recuse
Himself From Serving As Hearing Examiner (exhibit omitted)?

Exhibit 7: Hearing Examiner’s Entry and Order

Exhibit 8: Aftidavit of Melissa N. Siler-Stoll re: Rule 12.02(B)

% The exhibit to Open Arms’ Motion For Hearing Examiner Robert C. Angell To Recuse Himself From
Serving As Hearing Examiner is also Exhibit 3 to this Complaint For Writ Of Prohibition.
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whi@f Department of

Developmental Disabilities

Cifice of Provider Standards & Review

John B Kagich, Governgr

Soiwm L. Bariih, Director
CERTIFIED MAIL
RETURN RECEIPT REQUESTEDR
Cortifled Mail # 7013 1640 0091 8207 8810
August 13, 2613
Cpen Arms
Attn,: Melissa Stoll
369 Reynolds
Toledo, OH 43615

Re:

'EXHIBIT
1

| CLEVELAND, OHIO. 44102179

- THE OHIOLEGAL BIANKLCO,, ING.:
. Y MNon-Medical Transportotion Mileage:
8 Non-Medical Transportation Per-Trip
| Commumity Respite
. B Residential Respite

Proposed Bevacation of Certifications (Anended)

DODD Provider Centification; #480376
ODIFS Medicaid; #2819472 :
Individual Options Waiver
Homemaker Personal Care

HPC Tremspartation

Adult Doy Suppoes

Supported Emplavment- Commmiry
Supported Emplovment- Enclove
Vacationgl Habilitation

Now-Medical Transportation Mileage
Non-Medical Transportation Per-Trip
Aduls Foster Cave

Community Respite

Residential Respite

Level One Waiver

Homemegker Personal Care

HFPC Tronsportation

Adult Day Support

Supported Employment- Community
Supported Employment- Enclave
Vocational Habilitation

Nom-Medical Tramsportation Mileage
Nom-Medical Transportation Per-Trip
Community Respite

Residential Respite

Self-Empewered Life Funding Waiver

Adult Day Support
Stupported Employment- Enclave
Vecational Habiliiotion

Eivision of Legal and Oversight, 1815 Sulliveit Avenue, Columbus, Ohiv 45232-1355 .
Voice: {514) 466-667C  Fax: (87716446571  Forihe hearing impaired: {800} 755-0750  Tollfree: (808) $17.6733 Websiie: www.dodd.ohic.goy
The State of Ohiols an Equal Oppartunity Smplover and Provider of Services

Effective: 5/13/08
Effective: 5/13/08
Effective: 5/13/08
Effective: 5/13/08
Effective: 5/13/08
Effecsive: 5/13/08
Effective: 3/13/08
Effective: 5/13/08
Effecitve: 5/13/0%
FEffective: 3/23/12
Effective: 3/23/12

Effective: 5/13/08
Fffective: 5/13/08
Hffective: 3/13/08
Effective: 5/13/08
Effective: 5/13/08
Effective: 5/13/08
Effective: 5/13/08
Effective: 5/13/08
Effective: 7/01/13
Effective: 7/G1/13

Kffective: 7/1/12
Effective: 7/1/12
Bffective: 7/1/12
Effective:r 7/1/12
Effective: Hi/12
Effective: 7/1/12
Effective: 7/1/12



Dear Ms. Stoil:

:Iz’g;gse b; a;ivised ﬂneft that this Pmpo. sed Revosation amends the previous Proposed Revogation dated Jupe 28,
: m»ﬂﬂ agq ;dttjes;gdmsw that tf;?q :Ohxo Dep}z;ﬁmm of Developmental Dissbilities {Department) is proposing to
5 iradication order rov Q rvidual Opti ; i ;

Wetar oo atic oes o Bg your Individual Options Waiver, Level One Waiver and Self-Empowered

Ohio Revised Code 5123.166

{A) Ft: goqc{ cause exists as spec_iﬁed in division (B) of this section ...the director of developmental
disabilities may issue sn adjudication order requiring that one of the following actions be taken againsta
pexson or goverament entity seeking or holding a supported living certificate:

(2) Revocation of a supported living certificate;

{B) The following constitute good cause for taking action under paragraph (A} of this section against 5 person
Or government entity secking or holding 2 supported living certificate: ,

{4) Misfeasance

(5) Malfessance

{6) Naafeasaéwe

{7) Confirmed abuse or neglect
(8) Financial Irresponsibility

%} (}‘tb@r conduct the direetor determines is or would be injurious fo individuals who receive or would
recetve supported living from the person or government entity.

The Support Living Provider, Individual Options Waiver, Level One Waiver and Self-Empowered Waiver
provider certifications are all considered "supported living certificates” becauss sach of them are considered
"supporied living" services as defined QR.C.-§§ 5123.01(7), 5126.01(1)).

The basis for this action is as follows:

Areas of non-compliance that present significant risks to the health and safety of individuals that your agency
provides services 10 as ideatified in a spetial review that was sompleted on 5/15/13. Rtis additiopally noted, the
agendy was subject 1o a special review in 2008 io which they received nine citations, 2 regnlar review 2010 in
which they were issued twelve citations and a special review on 3/2/12 & 3/5/12 in which they were issued nine
citations. A review of all four complisnce reviews evidenced that the agency had received a number of citations
that were the same or similar in nature and bave been unable 1o maintain prior plans of comection.

in addition 1o the compliance reviews, since March 2012 the agency has had several substantiated Major Unusua)
Incidents (MUY’s) related to: '
&  Yerbal Abuse
o 2013-048-0094: (ADH2) The provider atfemptad 1o inferfere with Free Choice of Provider
Stondards. The provider used longuage that was coergive in an attempt o alter decisions
70 chimge providers. The residentiol provider agency’s respovise to the notice given by
the comsumer’s guardion was an emotional one end inchuded multiple stff telling the
consumer that they were soddened that she was leaving thelr agency.
= MNegiect ,
o 2012-04B-8Y78 (DI The PPI prepared both housemates’ medicotions af the same time,
resulting in the individual receiving the incorrect medication. Neither the PPI (nor the

other staff present when the incident occurred) notified the transportation steff or day

Division of Legal and Oversignt, 1810 Sulilvant Avenue, Columbus, Qhie 43222155
Voice: (814} 466-6678  Fax! (57715448873 Forthe hesring impaired: (800} TE0-0750  Tolt freer (B0U) 617-6733  Website: www.dodd.ohio.aoy
The State of Ohie is an Equal Gpporiunity Emplover and Providerof Sorvices



program provider of the medication error priar to the individual being tramsferred to
thaix care,

o zﬁmﬁ sy :{775’ individual has o ffiﬂm af mﬂfcfmg harm o self with sharps

8. AS aresult of this, sharps ave secured in the individual’s home s written in
her behaviar support Plan. The individual has mentaf heaith Bsues inchuding pervasive
cllevelopmemai disorder. She engages in behaviprs gimed ot getting suaff atiention,
ngiuding hurting herself, superficially. It was reported by the individual's day progre
t%az the individual had a steak knife in her purse when she arrived to the day program
site, I?ds indicates staff fifled to ensure shorps were securadior appropriate supervision
allowing the individual to arcess the steak fnifa,

O 2813-048-0088: (IDH6) The PPI friled to follow the tsdividual 's suparvision level While
ot of siaff’s Fine of sight, the individual opened o key box and obtained the keys to his
sharps box. The individudl then opened hix sharps box and wsed o razor to cut Fimself
¥he individual has a sharps restriction in kis Behavior Support Pian because of, previpus
self-injurious behavior, suicidal ideation, bipolar and antisocial persondlity disarders,

O 2013-B48-0351: (IDH3) The provider Jailed to enswre individuals safety per the bebavior
Plan while transporting. The individual s Behavior aupport plom indicates the indfvidual
vequires use of o buckle shroud during Bramsport With one siaff An incident occurred
where the individual exited the vehicle dwring transport due 1 failure to use the buckle
shroud placing him in immediate risk for sever infury. ftwas identified that Open 4rms
CEO was aware of the incident ond assisted in talking to the consumer 1o calm him, The
staff admitted he was the only stoff with the individuad ot the time of the incident, Multiple
reporis were verified that there were no working buckle shrouds avoilable to staff
therefore the support had not been implemented on more oceasions than the date of this
incident

*  Failure to Report

©  2013-048-0352: (ID43) Failure 1o appropriately report and record, track. monitor
incideris by agency management. Staff reported writing several behavior incidents that
were not kept in provider records. CEQ failed 1o decument and report an incident in
which she was directly invelved,

¢ Unapproved Behavior Support

o 20M3-48-0240: (IDH#7) It was reported during the investigotion from the pravider that
the bus monitor did not use a wrist restraint. Hwas reporied that the bus monitor stood
up and told the individual to let go of the driver's hair, The bus monitor put Bis o
aroupd the individual's shoudder, as using a redivection. It is assumed that the bus
monior was escorting the individual to o seat an the bys to calm, The individual s
behavior support plon does not authorize escorts as an intervention; thus the incidens
would still meet eriterie for an wnapproved behovior support. The provider did not
repart the incident tinely to the cornty bowrd, thus resulting in o finding of failure to
report imely,

> Deglest- Death

o 2013-348-8779: (ID#1) The provider failed 1o follow ISP guidelines for notifving
Physicion of health concerns, providing adequate training 1o siagff for dietary negds,
relaying correct and adequate informagion to health care professionals regarding acute

symptoms, and following physician orders to seek emergency room treatment at
manogement and direct care staff levels contributing to the death
»  Findings for Late Reporting

O 2813-048-0240: (IDATy On 3/27/13 the Lucos County Board of. Developmestal

Disabilities MUT wnit veceived notification of a Unapproved Bebaviar Support MUY from
Open drms thar ocourred on 3/25/13. The tncident was not reported timely.

©  2083-048-8353: (IDH3) On dpril 22, 2013, the Lucas County Bowd af DD MUT unit

received a report from a compumity member regarding concerns with the individual’s
behaviors and siaff’s interactions with him. Une staff reported multiple behavioral
incidents in the post 2 weeks, including the use of physical restraint in ane of them, and

Division of Legal ang Oversignt, 1810 Sullivant Aveaus, Uolombus, Ohio 43222-‘{055 ' .
Voice: (814) 4656870 Fax: (87736448671 For the hearing Impairad: {BOD} 750-0750 Toll free: (800} 5976733  Website: wwy, .{:!q_dd.ehig.gev

The State of Ohic is an Equal Opportunity Emplayer angd Provider of Services



Stgged that ke hsd complesed 6 or 7 corresponding incident reports. 4 second staff
reported an incident that sccurred 3 weeks pariier arvolving the individual  fenping ot
gf‘ t;g}e}zicle being driven by staff while in tramsit, These incidents were pot reparted
fimely,

o 2012-848-0974: (IDS) On Decenber 3, 2012, the Lucas County Roord af
Developmental Disabilities MUI ynit recoived notification of an Unscheduled
Hospitalization MU from COpen Arms, the residentiol provider. According to the report,
on November 20, 2012, the individual mude suicidal threats, while ot her day program,
and sioff called 911, The individual was tromsported by law enforcement {0 Rescne
Crisis. The following day, the residential provider was advised that she Had been
admitted to the hospisal for psychiatic evaluation aud treatment. The residential and
day progrem providers did not report the admission, and the MUT unit was not aware af
the hospitalizgtion uniil receiving discharge vecords from the residential provider on
December 3, 2012. The incident was not reporied timely,

o 2B12-948-8341: (IDH8) On 5/2/12 the Lueos County Boord of BDevelopmental Disabilities
MU unit received notification of @ Known Infiry MU from the individuol’s service and
support specialist. Tt was reportad that pn 428712 while receiving services through Cper
Aras at the YMCA, the individucl stipped while entering the pool, The incident was not
reported timely,

o 2813-048-0237: (IDH7) On Morch 27, 2013, the Lucas County Board of Developmentul
Disabibities MUF wnit received notification of g Peer-to-Peer Act (Physical dbuse) MUT
Jrom Open Arms, the day program, Iransporiation, and residentiol provider for the
individual. According 1o ithe report, on March 23, 2013, the individugl became upset
while being transported home by Open drms siaff and became aggressive toward the
driver, pulling her haiv. The incident was not reported timely,

You are beroby advised that vou are entitled fo 2 hearing in aseordance with Chapter 119 of the Ohio Revised
Code reganding this proposed revocation provided you request such a heaving and your request is received by the
below named individual within thirty {30) days of the mailing of this letter. At any such hearing, you may appear
in person or be represented by an attorn: > OF you may present your position, argument, or contention in writing,
and you may present evidence and examine witnesses appearing for and against you. Corporation and Jimited
iiability companies must bee represented by an attorney Heensed o practice Jaw in Ohio.

If you would like 8 hearing, please submit your reguest to Brad Singer, Assooiate General Counsel, Qhio
Department of Developmental Bisabilities, 30 Fast Broad Street, 12th Floor Columbus, Ohio 43215.

Ifyou do not reguest 2 hearing within the time allowed, an adjudication order will be issned revoking your
provider certifications.

Sinf:emly,
M&M‘

Keily Miller, Assistant Deputy Director
Office of Provider Standards and Review

£ Johs Trmk, Superintendsn, Lucas Covnty Baord of Developmenial Disabilities
Kelly hiller, dssistant Deputy Director, Qg Dep tof Develop { Disabilities
Bank Sellun, 144 Caordinator, Buredi of Comomunity Access, QDIFES
Alon Kicder, Frovidsr Complisnce Manager, ODJFS
Kathryn Haller, Chief Legal Connsel, Ohtc Beportm af Develop Disabilities Legnl Sorvices
Briud Singer, Assiciate Generdl Connsed, Qo Dep 7t of Develog: I Disabilisies Leget Services
dAngel Morgar, Mimager, Provider Cortification, Ohin Departmernt of Develapmeniat Disibilities
Fanexsa Prather, Review Matages, Ohio Departoumt of Developmental Disabilities
Therasa Ryan, Review Manager, Obio Dep af Exevelor § Bisbilities
Josrned

Division of Legal and Dyersight, 1510 Suliivant Aveaue, Sotumbus, Ohio izzgz-&nss . . !
Volcs: (812) 468-8678  Fax: {877) 8446673  Forthe fiearnng impaired; (800) 756-0750  Toli frep: (808) 8176733 Wobsile: wens.dosd.obin.gov
The State of Dhinds an Equal Qppestunity Employer and Fravider of Services



Otfice of P

John Kasich, 3
Jobm L. Martin

August 13, 2013

Open Arms

Atin.: Melissa Stoll
360 Revnolds
Toleds, OF 43613

taf Disabilites

rovider Standards & Review

CERTIFIED MAIL RETURY

RECEIFY BEQUESTED

Cersified Mail ¥ 7012 1649 9097 8221 2203
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-EVELAND: OHIG: 44102:1799; 4

Grder Suspending Certifications {Amended}

DODD Provider Centification; 24803761

ODIFS Medicaid: 22819472
Individuai Options Waiver
Hamemuker Persanal Care

HPC Transportation

Adult Day Suppnrz

Supported Emplovment- ‘onanmsniny
Supported Emplovnens- Enclave
Fopational Hubititwiion
Non-Medical Transportation M, iteuge
Son-Medical Trauspoitation Per- Trip
Adult Foster Care

Communire Respire

Residentia! Respite

Leve} One Waiver

Homemaker Personal Care

HPE Transportation

Adult Day Support

Supporied Emplovmens- Comnumity
Suppoited Employment- Enclave
Focationa! Habifirasion

Non-ddedical Franspoviation Afileage
Non-Medical Transporoation Per-7 Fip
Conunznity Respire

Residential Respite

Self-Empowered Life Funding Waiver
Adult Day Support

Supported Emplovaent- Enclave
Focational Habilitarion

Non-Medical Transporiation Mileage
Non-Medical Transpartation Per- Trip
Cosmynity Respite

Residential Respire

Effective: 3/13/08
Effecrive; 5/13/08
Effectiver 5/13/08
Effactive: 5/13/08
Effective:
Effective,
Effetive:
Effective:
Lffective
Eifective: 3/
Effective,

Effective. §
Effeetive: 3
Effective: 5/13/08
Effeciive: 3/1308
Effective: 3¢
Effective;
Effective:
Effecrive:
Zfecsive: 7.
Effective; 7

Effective: 71713
Effeciive; ]
Lffeciive
Effective,
Effective:
Effecrive: |
Effective: 77

1N
e

-
S
b
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Diear Ms. Stoll:

Plesse be advised that this Order of Suspension amends the previous Order of Suspension dated June 28, 2013,
The letter agvises that the Ohio Department of Developmentsl Disabiliies (DODD) has issued this order
suspending your Individial Options Waiver, Level One Waiver and Self-Empowered Life Funding Waiver
provider certifications from beginning to serve any Individuals not currently being served hy vour agmc;;.

Ohio Bevised Code 5123156

(A} I good cause exists ag specitied in division (B} of this section .._the director of developmental
disabilities may issue an adjudication order requicing that one of the following actions be taken against a
peIson or government entity secking or holding 4 supported living certificate:

(2} Buspension of a supported Hving certifiedie holder's anthority 1o do either or both of the following:

(b) Begin ro provide supported ving to one or more individuals from one or more connties who do
not receive supported living from the certificate holder at the time the d irector takes the action,

{B) The following constitute good cause for taking action under paragrapl (A) of this seciion against a
PEISOR of government entity seeking or holding » supported living certificate:

{4} Misfeasance

(3} Maifeasance

{6) Nonfeasance

{7} Confirmed abuse or neglest
{8} Financial Irresponsibifity

{9} Other conduct the director determines is or wonld be injurious to individuals who receive or would
repeive supported living from the person or goOVErnment entity,

(D3(1} The director may issue an order requiring that action specified in division (A}3) of this section be
taken before 2 provider is provided notice and an appertunity for'e heaving if all of the following are the
case:

{2} The director determines such action is warrmted by the provider's failure to continue to mees the
applicable certification standards:

{b) The direcior determings that the failure either represents & patiern of serious noncompliance or
creates a substantial risk to the heslth or safety of an individual who receives or would receive

supported living from the provider:

The Supported Living Provider, Level One Waiver, Self Empowered Life Funding Waiver, and Individual
Options Waiver eértifications are all considered “supported living centificatss” hecauss each of them are
considered “supporied living” services as defined OR.C.88 5123.007), 5126.01(U)

The basis for this action i5 as follows:

Areas of non-compliance that present significant rishs to the beslth and satety of individuals that your agency
provides services to as identified in a special review that was completed on 3/15/13. #tis additionally noted, the
agency was subject to 2 special review in 2008 (see attached} in which they received nine citations, a regular
review 2010 {see attached) in which they were 1ssued rivelve sitations and 4 spevial review on 3/2/12 & 3/5/12

: ww dodd. obic.goy
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(see attached) in which they were issued nine citations. A review of all four compliance reviews evidenced that

zhe’age{ncy %1&(1 received a number of citations thas were the same or siwilar in nature and have been unable 1o
mamtan prier plans of correction.

?;zcgdéiiiog ] tlch compliance reviews, since March 2012 the agency has had several substantiated Major Unusual
Incidents {MUT's) related to:
*  Yerbal Abuse

O 2013-048-0084: ( 1DH2) The provider aitempted 1o inferfere with Free Choice of Provider
Standards. The provider used lasiguage that was cowroive in an attempt to alter decisiony
to change providers. The residentinl Provider agency’s response to the sosice given by

© the consumer’s guardian was pn entaiional one und inchuded multiple staff weliing the
consutier 1het they were saddened that sie was leaving their agency,
s Neglect

o 20488175 ( 1D%4) The PPI prepared both housemates” medications ar the same time,
resilting in the individinl recarving the incorrect medication, Neither the PEY {nor the
ather staff present when the incidest occurred) natifled the vanspereation staff or day
program provider of Hie medication ervor prior to the individual being iransferred io
their care.

o 20E2-048-0972: (IDS) The individual hus o fiistory of sflicting harm ro self with shorps
by cuiling. As a result of this, sharps are secured in he individual’s home as written in
her behavior suppust plan. The individual hus meatel health issies including pereasive
developmentad disarder, She enguges in behaviors aimed ai geting staff attention,
Including hurting herself. syperfiviaily. B was reported by the individual's duy progeam
that the individual had @ steak knife in her purse when she arrived to the day program
sire. This iadicates staff failed o eusure sharps were securedipr appropriate supervision
alloving the individual 1o access the steak knife.

o XGI3-048-8098: (D6} The PPE failed o follow the fndividual s supervision level  While
out of staff's line of sight, the individuc apened a key box and abained the kevs to hix
sharps box. The individual then apened kis sharps box and used a razos fo cut Himself
Fhe individual has a sharps restriction in iis Befuvior Support Plan because of previous
seff-infurions behavior, suicidel ideation, bipolar ond antisocial personality disorders.

o Z013-048-0351: (ID¥3) The provider fafled to ensire individuals safe e per the behavior
plai white transperting. The individunl’s bekavior support plan indicates the individigl
requires use of a buckle shrovd during transpore with one stglf. An incident ocourred
where the individual exited the vehicie duriing transport due to failure 1 wse the buckle
stroud plaving him in immediate risk for sever infuery. It was idensified that Open Avins
CEC was aware of the incident and nssisted in talkingy 10 the consumer 1 coalm hiss., The
staff admittzd fre was the only suyfwith the individua? a1 the time of the Incident. Miltiple
reperds were verified thai there were ne working tuekle shrotds wavaifubie to staff,
therefare the suppovt had not been implemented o5 mare occasions than the date of this
incident.

= Failure 1o Repon -

o 2013-048-038%: (T3} Fathure 20 appropriately veport und record, trock, niditor
incidents by ageacy monagement, Staff veported » riting several behavipr incidents that
were 1ol Rept in provider records, CEO failed 1o document and report an ngident in
which she was directly invelved.

®  Unapproved Behavior Support

o Z013-848-0240: (IDET) i vus veported duving the investigation from the provider that
the bus iwonitor did not use « wrist restraint. Jfwas reported that the bus momnitor stood
up and 10ld the individual to ket go of the driver's baiv. The bus menior it fis arm
arotmd ke individual s shonlder, as using a redivection. It is assumed that the buy
monfior was escorting the individual to o seat on the bus 1o cabn, The individual's
belvior support plas dies not aushorize escores a5 an intor enton, this the incident
woudid stiff meet criteria for an ynapproved beluvicr support. The mrovider did rot

it W 40u8.00i0 a0y



FEpOFT 1he Incident timely to the cowrty board, this resulting in a finding of faiture tp
repare fimely, .

*  Neglect- Deat

o ZB1T-B48-8779: (ID#1} The provider failed to follow 158 guidelings for nofifving

;)izyxi't?ian of health concerns, providin ¢ adequate truining 1o staff for dictary needs,
refaying correct and adeguate information to health rare professionals regarding acute
Sympiams, ard following physician orders o seck EHEFETORCY Feos trealotent
management and direct care staff fevely contributing 1o the death,

*  FEindings for Late Reportins ‘

O IOI3-D4R-0240: (IDET3 On 372713 the Lucas Cownry Boord of Developmeniul
Bisabilitics MUF wnit veceived aotification of g Unapproved Befiavier Suppare MUI from
Open Avms that vecwrred on 3/35/13. The incident was not reparted timely,

G 2813-048-03581: (ID#3) Oy April 22, 3043, the Lucus County Board of DD MU unit

received a report from a commEnity member regarding concerns with the fndividug) s

behuviors and stff's interactions with him, Cne stff reported mudtiple befievioval

incidents in the pust 2 weeks, thehuding the use of physical restroing in one of them, and
stated that he had completed 6 or 7 earvesponding ivwident reporte. A second staff
reported an incident that cecurved 2 weeks parlior involving the individua jumpivg our
af a velicle being driven by staff whife in fransit. These incidents were not reported
fimely,

2002-048-0974. (TDHS) On December 3, 204 2, the Licus County Board of

Developmental Disabilities MUT unit received aosification of un Unscheduled

Fospitalization MU from Open Arms, the residential provider. docording io the repary,

on Novermber 20, 2042, the individual made suicidal tireats, white at her day progran,

and staff called 911, The individual was eransported by low enforcement to Rescue

Crisis. The following day, the residential provider was advised that she had been

admitied to the hospital for psychingic evaluation and reatmens. The rexidential and

day program providers did nos report the adwmission, and the MUF unit was nor avoere of
the hospitalization until receiving discharge records from the residential provider on

December 3, 2011 The incident wax nof reported fimel,

o 2032-D48-0341: {(ID#8) On 542/17 the Lucas County Baard of Develppmenral Disabilities
MUL wnit received nonification of a Known Injery MUT from the individual s service und
support specialist. It was reporied that on 472877 white receiving services through Gpen
Arms af the YMCA, the individuad stipped while entering the ponl. The incident was not
reporied timely.

o 2013-D48-0237: (IDAT) On March 37 2013, the Lucas County Baard of Developmentul
Disabilities MUI unit seceived natification of a Peer-to-Peor Act {Phvsical Abuse) MEF
Jroim Open dims. the day program, transpostation, and resiientind provider for the
individugl. According o the veport, on Maveh 25, 2013, the individual hecome upsat
while being fransported home by Open Aims staff and becene aggressive fowaid the
drives, prlling hey hair. The incident was not reported timely.

o)

These incidents not only demonsirate staff™s lack of training/knowledge but they also evidence fack of available
supervisory staff to moniter and ensure implementation of all interventions per the individual service plan and
providing notice of unssval! major umisaal indidents and suspected cases of abuse, neglest, exploitation, or
misappropriation of funds to the county board of developmental disabilities per administrative rule 5126:14.

This warrants suspension of your cortifications,

PLEASE NOTE: Fhroughout this report, individuals involved tn The review are referenced by numiber and are
identified for your information on the attached individual key. The key is confidential and must be withheld from
pubdic disclosure,

You are hereby advised that you ave entitled (o 2 hearing in secordance with Chapter 119 of the Chio Revised
Code regarding this suspension provided ¥ou request such a hearing and your request is received by the below

. wery Sodd ohly. qoy
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AFFIDAVIT OF MELISSA N. SILER-STOLL

In Lucas County, Olio, on September 11, 2014, Melissa N, Siler-Stoll, after being
duly sworn according t law, states as follows:

D I am over eighteen vears old and have personal knowledge of the facts set
forth in this Affidavit.

2y On or sbout June 28, 2013, the Ohio Department of Developmental

- Disabilities (“ODODD”) issued two notices of opportusity for hearing to me

alleging that my agency, Open Arms, Inc., violated several provisions of the

Ohio Revised Code and the Obio Administrative Code. See Exhibit A (notice

of opportupity for hearing #1); Exhibit B {(notice of opportunity for
hearing #2),

3 On or about Jaly 5, 2013, I retained Melissa J. Mitchell of Collis, Smiles +
Collis, LLC, 1650 Lake Shore Drive, Suite 225, Columbus, Ohio, 43204 1o
defend and represent me in the matter with ODODD.

4} On or about October 25, 2013, it became uecessary to replace Ms, Mitchell
and find another attorney to defend and represent me in the matier with
ODODD.

5} On or about October 28 2013, 1 contacted my regular attorney,
Kimberly B. Kubn of Churchill Smith Rice Swinkey & Kuhn, LL.P.,
9042 Lewis Avenue, Temperance, Michigan, 43623, about the situation with
Ms. Mitchell. Ms. Kuhn advised me to terminate Ms. Mitchell and obtain
another attorney to represent me in the matter with ODODD.

63} Ms. Kuhbn researched Ohio professional licensure defense attorneys and
referred me to several, including Jeffrev J. Jurca of Jurca & Lashuk, 1.L.C.,
240 North Fifth Street, Suite 330, Columbus, Ohio, 43215. Ms, Kuhn
personally spoke to Mr. Jurca on my behalf,

7 On or about November 4, 2013, 1 contacted Mr. Jurca by telephone., Mr. Jurca
advised me that he would love to take on iy case but he was too busy af that
time to take Open Arms and me on as clients. Howsever, Mr. Jurca referred
me to (i) Eric). Plinke of Dinsmore, 191 West Naticowide Boulevard,
suite 300, Columbus, Ohio, 43215, and (i) Robert C. Angell of Angell Law
Offices, LLC, 13587 Capetown Avenue, Pickerington, Ohio, 43147-8855.

- THE OMIO LEGAL BLANK €O, ING. B
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8)

9

10}

113

12y

13}

On or about November 4 or 3, 2013, I contacted Mr. Angell by telepbone.
During my telephone conversation with Mr. Angell, 1 disclosed detailed,
substantive, and confidential information about the ODODD allegations,
Open Arms, and myself. My Angell listened to me carefully and asked
several follow-up questions about Open Arms and me. Mr. Angell requested
a retainer payment. Mr. Angell also requested documents related to my case.
I received at least one follow-up telephone call from Mr. Apgell. 1 did not
reumn Mr. Angell’s telephone calls becauge, by then, I bad retained my
current attorney.

The detailed, substantive, and confidential information shout the ODODD
allegations, Open Anms, and myself that 1 disclosed to Mr. Angell in
November 2013 are substantially related to the administrative charges that
ODODD leveled against Open Arms and me on March 6, 2014 and
April 28,2014, See Exhibit C (uotice of opportunity for hearing #3); Exhibit
D (notice of opportunity for hearing #4).

ODODD has retained Mr. Angell to serve as the hearing examiner in the
administeative hearing regarding notices of opportunity for hearing #3 and #4.

. .Because 1 disclosed detailed, substauntive, and confidential information about
“the original ODODD allegations, Open Arms, and myself to Mr. Angell, he

has personal knowledge of facts that are also in dispute in the administrative
charges that ODODD leveled against Open Amms and me in notiges of
opportunity for hearing #3 and #4. Sez Exhibits C and D.

Duwring my November 4 or 5, 2013 telepbone conversation with Mr, Angell,
he indicated that he was 2 former Ohio Assistant  Attorney General,
He indicated that he personally  knmew  Assistant Attorney  (eneral
Roger Carroll. Mr. Carroll js the attorney of record for ODODD in the case
against Open Arms and me. Mr. Angell indicated that Mr. Carroll is an “old
friend” of his. Mr. Angell indicated that he could use his friendship with

Mr. Carroll to Open Arms” and my advantage. Specifically Mr. Angell stated:

“Roger is more laid back and sometimes needs to have his hand forced to see
the bigger picture, but he is an old friend of mine and that could work in our
favor.”

During my November 4 or 3, 2013, telephone comversation in which 1
disclosed detailed, substantive, and confidential information about the original
ODODD allegations, Open Arms, and myself to Mr. Angell, he demanded
that I pay him 2 $5,000 retainer, M. Angell indicated that the total fee would
cost approximately $15,000 if the matter did not settle and 2 hearing was
necessary. 1 told Mr. Angell that my original attorney (Ms, Mitchell) had
attempted settlement but that ODODD was not interested in setiling the case,
Mr. Angell replied: “Like I said before, maybe I can push [Mr. Carroll]’s hand
a little further than {Ms. Mitchell] could.” I interpreted this to mean that



14)

15)

16)

18)

19

20}

Mr. Angell represented to me that he could use his friendship with Mr. Carroll
10 influence the outcome of my case,

1 have never provided consent, express, implied, or otherwise, to Mr. Angeli
for him to represent another person, agescy, or entity in the same or
substantially related matter in which such other person, agency, or entity is
materially adverse to Open Arms’ or my interests, such as the ODODD's
administrative charges against Open Arms and me contained in notices of
opportunity for hearing #3 and #4.

To date, and since Open Arms and 1 have been invelved in these matters with
ODODD, I bave incwrred approximately $85.000 in Jegal fees defending
against ODODD's allegations and related matters. Thus, my decision to
discontinug my attorney-client relationship with Mr. Angell resulted in at least
385,000 in lost revenue to him,

Because of the financial loss to Mr. Angell described in paragraph 15,
Ireasonably believe that Mx. Angell cannot be impartial to Open Arms, my
attorneys, or me.

Because of the financial loss to Mr. Angell described in paragraph 15,
reasonably believe that Mr. Angell has personal bias and prejudice against
Open Arns, my attomeys, and me,

Mr. Angell has shown bias against Open Arms, my attorneys, and me by
denying a motion 1o continue the hearing regarding the administrative charges
that ODODD leveled against Open Anms and me in notices of apportunity for
hearing #3 and #4. At the time, this was the first and only motion for a
continuance that Open Amms filed in this matter. This motion was also
anopposed by ODODD and the Ohio Attorney  (eneral’s  Office.
See Exhibii E.

Mr. Angell has shown bias against Open Arms, my atforneys, and me by
admonishing me regarding scheduling a hearing in this matter. Specifically,
there was an email exchange among Mr. Angell, attorneys for ODODD, and
wy attorney. On May 14, 2014, Mr. Angell sent an smail to my attorpey
which reads, in relevant part: “Mr. Patton, I would suggest to you that your
client peeds to make this a bigger priority than it secms fo be at this point. We
can’t keep everyone waiting ... " Although ODODD’s attomneys indicated
that they and/or their witnesses were unavailable on certain dates, Mr. Angell
did pot similarly admonish them “to make this a bigger priority.”
See Exhibit F (May 15, 2014 emails #1).

Mr. Angell has shown bias against Open Arms, my atiomeys, and me by
engaging in ex parte eraail conversations with ODODD's lawyers. ‘When my
attorney brought this to Mr. Angell’s attention, Mr. Angell failed to rectify the

14



SO, Mr. Angell did not rectify the eror and inchuide myV aftomey i the
€x parte email conversation until my atiomey specifically requested that be do

80. See Exhibit G (May 13,2014 emails #2).

2y Mr. Angell has shown bias against my attorneys by engaging in ex parte smail
correspondence directly with me, Specifically, Mz, Angell “co’d” me on an
email when he knew, or ghould have known, that ¥ was wepresented by

counsel, See Exhibit 1 {May 14, 2014 smails). -

22) Al of the exhibits attached to this affidavii are true, acourate, and complete

copies of their respective original decyments,

Affiant states nothing futher,

Melissa N. Siler-Stoll

Swormn 10 and subscribed in my presence on September 11, 2014,

388844
‘\‘5“ ‘Al.‘




Exiibit A:
Exhibit B:
Exhibit :
Exhibit D
Exhibit E:
Exhibit F:
Exhibit G:

Exhibit H:

EXHIBITS
Notice of opportunity for hearing #1
Notice of opportunity for hearing #2
Notice of opportunity for hearing #3
Notice of opportunity for hearing #4
Entry denying motion for continnance
May 15, 2014 ermpails #1
May {5, 2014 emails #2

May 14, 2014 emails
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~hio ; Department of
i Developmental Disabiliies
Office of Provider Standards & Review

Jobn R. Kasich, Gavernor
fotn L. 8astin, Divector

CERTIFIED MAIL
RETURNRECEPT REQUESTED
Certified Mail # 7012 1640 0991 8227 9910
August 13, 2013
Open Arms
Atin,: Melissa Stoli
360 Reynolds
Toledo, OH 43615

Re:  Proposed Revocation of Certifications {Amended)
DODD Provider Certification: #4803761
ODIFS Medicaid: 42819472

Individual Options Waiver

Homemaker Persondd Core Effective: 5/13/08
HPC Tromsporiation Effective: 3/13/08
Adult Day Support Effective: 3/13/08
Supported Emplayment- Conmpunity Fffective: 5/13/08
Supported Emplovment- Enclave Effective: 5/13/08
Vocational Habilitation Effective: 5/13/08

Nen-Medical Transportation Mileage  Effective: 5/13/08
Non-Medical Transportation Per-Trip  Effective: 5/13/08

Adult Foster Care Effective: 5/13/08
Community Respite Effective: 3/23/12
Residentiol Respite Effective; 3/23/12
Level One Waiver

Homemaler Personal Care Effective: S/13/08
HPC Transporiation Lffective: 5/13/68
Adutt Dy Suppory Effecrive: 3/73/08
Supporied Employmerd- Community Effective: 5/13/08
Supported Employment- Enclave Effective: 5/13/08
Vocationa Hobititation FEffective: 3/13/08

Non-Medieal Transportation Mileoge  Effective: 5/13/08
Non-Medical Fransportation Per-Trip  Fffective: 5/13/08

Community Respite Effective: 7/01/13
Residential Respite FBffective: 7/31/13
Self-Empowered Life Funding Waiver

Aduis Doy Support Effective: 7/1/12
Supparted Employment- Enclave Effective: 7/1/12
Vocariongl Hobilitation Effective: 7/1/12

GEITETEEETONIM oo Medical Transportation Mileage:  Effective: 7/1/12
. {  Nom-Medical Transporiation Per-Trip  Effective: 7/1/12

EXHIBIT Community Respite Effective: 7/1/12
, Residential Respite Effective: /1412

/- CLEVELAND, OIS 44103
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Dear Ms, Stoll:

Please be advised that that this Proposed Revocation amends th i
. ; & © previous Proposed Revocation dated June 28,
iﬂ:}é Aanﬁaﬁ‘%:;er ;dvzsz‘sie that thngm De;ﬁ;tmem of Developmental Disabilitics {Department) is proposing to
s iimdicaion order revo ivi it i i elfF i
Wenves e cation onder 1% g your Individual Opfions Waiver, Level One Waiver and Self-Empowered

Chio Revised Code 5123.166

(A) I gc{?&' cause exxs'fs as specified in division (B) of this section ...the director of developmental
disabilities may issue ap adjudication order requiring that one of the following actions be taken against a
Peison or government entity seeking or holding 2 supported living certificate:

{2} Revocation ofa supported living certificate;

(B) The following constitute good cause for taking action under paragraph (A) of this section against & person
Or government entity seeking or holding a supported living certificate:

{4y Misfeasance

{53 Minlfeasance

{6) Nonfeasance

(7) Confiomed abuse or neglect
{8} Financial frresponsibility

(%) cher sonduct the director determines is or would be injurions 1o individuals who receive or would
receive supported Hving from the person or government entity.

The Support Living Provider, Individual Options Waiver, Level One Waiver and Seif-Empowsred Waiver
provider certifications are all considered "supported Hyving certificates” because sach of them are considered
“supported living” services as defined O.R.C. §§ 5123.01(Z), 5126.01(0). ,

The basis for this action is as follows:

Arens of non-compliance that present significant risks 1o the health and safety of individuals that your agency
provides services to as identified in a special review that was completed on 5/15/13. Iiis additionally noted, the
agency was subject to a special review in 2008 in which they received nine eitations, a regnlar review 2010 in
which they were issued twelve citations and a special review on 3/2/12 & 3/5/12 in which they were issued nine
citatiops. A review of all four compliance reviews evidenced that the agency had received a mumber of citations
that were the same or similar io nature and have been unable to maintain prior plans of correction.

In addition 1o the complianee reviews, since March 2012 the agency has had several substantisted Major Unusus}
Incidents (MUYs) related 1o:
#  ¥erbal Abuse
o 2013-048-8004: (IDH2) The provider attempted fo interfore with Free Choice of Provider
Standards. The provider used longuoge that wos coercive in an atiempt to alter decisions
fo change providers. The residentiol provider agency’s respanse ta the notice given by
the consumer’s guardion was am emotional ane and included multiple staff teliing the
consumer that they were suddened that she was leaving their agency.
¢ DHeglect
o 00489375 (ID#A} The PPI prepored both housemates’ medications at the some time,
resulting in the individua! recetving the incorrect medication. Neither the PPI (nor the
other staff present when the incident occurred) notified the iransportation stoff or day

Division of Leyal and Oversight, 1576 Suliivant Avenue, Cojumbus, Obio 432221055
Voice: {614} 4888670 Fax: (B77) 6446671  Forthe hearing Impalrer: (800] 750-0750  Toll free: (BUB) 6176733 Wabsite: wunwsdodd.onio goy
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g&m provider of the medication error priar to the Sdividuygl being tromsferred to
P care,

incliding hurting herself superficially. ¥ was reported by the individhual's di

thet the individual had a steal knife in her purse when s}:}; arrived to the daya;-irgo?gnm
site. THis indicates staff fuiled to ensure sharps were securedfor appraprigie supervision
allowing the individual 1o access the steak Fnife.

o 2013-848-0098; (ID46) The PPI failed to follow the individual s Supervision level While
out of staff s line of sighs, the individuol opened a key box apd obiained the keys 1o bis
sharps box. The individugd then apened his sharps box and used a razor to cut Himself,
The individual has a sharps restriction in lis Behavior Support Plon because of previous
self-injurious behavior, suicidal ideation, bipolar and antisocial personglity disorders,

o  I013-048-0351: (JD¥3) The provider failed to ensure individuois safety per the behavior
plan while iransporting. The individugl’s behaviar support plam indicates the individual
requires use of a buckle shroud during fromsport with ore staff. An incident occurred
where the individual exited the vebicle curing trangport dus 1o foilure to use the buckle
shroud placing him in immediate risk Jor sever infury. It was identified that Open drms
CEO was aware of the incidens and assisted in taiking to the conssumer 1o calm him. The
staff admitted he was the only stgff with the individual at the time af the incident, Mashiple
reparis were verified that there were no working buckle shrouds available 1o staff
therefore the suppor? had not been implemented an more accasions than the date of this
inciden.

® Failure to Report

o 2003048382 (ID¥3) Boilwe 1o approprigiely report and record, irack, menitor
incidests by agency monagement. Staff reported writing several behavior incidents that
were not kept in pravider records. CEQ failed to document and report am incident in
which she was directly involved.

¢ Unapproved Behavior Support

O 2013-048-0240; (ID#7) Frwus reporied during the investigation from the provider that
the bus monitor did not use o wrist restraint, # was reported that the bus monitor stood
wp.and told the individual to Tet go of the driver's hair. The bus momitor put i avm
around the individual’s shoulder, as using aredivection. It is assumed that the buys
MOnioP Wag escorting the individual io o seat on the bus fo calm. The individual's
behavior support plan does not authorize escoris as an intervention; thus the incident
would siifl meet criteria for on unapproved behavior support. The provider did not
report the incident timely o the county board, thus resulting in a  finding of failure to
report timely,

= DPeglect Death
©  2011-048-0779: (IDA1) The provider failed to follow ISP guidelines  for notifying

physician of health concerns, providing adeguate training fo staff for dietary needs,
relaying correct and adequate information to health care professionals regarding acute
symploms, and following physician orders to seek emergency room reatment ot
monagement and direct eare staff levels contributing fo the decth,

*  Fludings for Late Reporting

O 2013-048-0240: (ID#7) On 3/27/13 the Lucas County Board of Developmentat
Disabifities MULunit received notification of a Unopproved Rehavior Support MUL from
Open drms thot occwrred on 3/25/13. The incident was not reported timely.

o 2013-048-0351: (ID#3) On April 22, 2013, the Lucas County Board of PD MUT unit
recefved & report from a commumity member regarding concerss with the individual s
betaviors and siaff s interactions with kim. One staff reported wltiple behavioral
incidents in the past 2 weeks, including the use of physical restraint in one of them, and

Divistan of Legal and Guersight, 1810 Suiivant Aventie, Columbus, 0o 43222-1055 ] )
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stated that ke had completed 6 or 7 corresponding incident reports. A second staff
reported an incident that accurred 7 weeks colior involving the individual jumping ot
e?_f a ;ekk!e being driven by staff white in tromsis These incidents were not reporied
{imely,

0 2012-048-0974: (ID¥5) On December 3, 2012, the Lucas County Board af
Developmental Disabilities MU ynit received rotification of an Unscheduled
Hospitafization MUI from Open Arms, the residentiol provider. Aecording to the repors,
on November 20, 2012, the individuol made suicida] thweass, while at ber day program,
and staff called 911. The individual was tremsported by law enforcement to Rescue
Crisis. The following day, the residential provider was odvised tht she had been
admiited to the hospital for psychiatric evaluation and treatment. The vesidential amd
day program providers did not report the admission, and the MUT unit was not aware of
the hospitalization uniil receiving discharge vecords from the residentinl provider on
December 3, 2012. The incident was nor reported timely,

O 2B12-048-0343: (IDH8) On 5/2/12 the Lucas County Boord of Developmenial Disabilities
MU unit veceived notification of a Known Infury MU from the individual’s service ang
suppori speciaiist. I was reported that an 4028712 while receiving services through Open
drms at the TMCA, the individug! slipped while entering the pool. The incident was not
reported fimely,

O 2013-048-0237: (IDHT) On March 27, 2013, the Lucas County Board of Developmenial
Disabilities MUF wnit received natification of a Peer~to-Peer Act (Physical Abuse) MTT

Jrom Open Arms, the day program, iransporigtion, and residentipl provider for the
individual. According to the report, an March 25, 2013, the individual became upset
while being iransported home by Open Arms staff and became aggressive toward the
driver, pulling her hair. The incident was not reported timely.

You are bereby advised that you are entitled to 2 hearing in accordance with Chapter 119 of the Objo Revised
Code regarding this proposed revocation provided you request such a hearing and your request is received by the
befow named individnal within thirty {30} days of the mailing of this letter. At any such hearing, you may appear
in-person or be represented by an attorney, or you may present your position, argument, or contention in writing,
and you may present evidence and examine witnesses appearing for and against you. Corporation and limited
lisbility companies must be represented by an attorney licensed to practice Jaw in Ohio.

If'you would like 2 hearing, plesse submit your request to Brad Singer, Associate General Counsel, Ohio
Department of Developmental Digabilities, 30 East Broad Street, 12tk Fioor Columbus, Ohio 43215.

Hyoudonot request a hearing within the time allowed, an adjudication order will be issued revoking your
provider certifications,

Sincerely,
Cjéfwué\“\i‘iw

Kelly Miller, Assistant Depnty Director
Office of Provider Standards and Review

o Joles Sesek,; Superintendens, Lucas Caunty Board of Developmentad Disohilities
Kelty MiBler. Assisiant Deputy Divector, Obin Leparmment of Developmental Disabilities
Hanrk Selion, 134 Coordinator, Bireou 9f Cammunity Access, ODJFS
Adan Kidider, Provider Compligics Manager, OPIFS
Kathsyre Baller, Chief Legal Gounsel. Obio Depariment of Developmental Disabilities Legal Services
Brod Singer, Assoginte General C; 1, Qhio Depariment of Devely } Disabilities Legal Services
Angel Morgon, Manager, Providar Certification, Ohio Depsrimant of Developmental Disabifities
Vanzssa Prather, Review Marger, Ohio Department of Develapmental Disahilities
Theresa Ryan, Review Manager, Qlio 2 o7 of Bleveloy | Dizabifities
Journa?

Division of Legal ang Oversight, 1610 Sullivant Avenue, Columbys, Ohin 23222-1085 . ’ . .
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Qffice of Provider Standards & Reoview

Joha Kasich, o
doha &, Manin ©

CERTIFIED MAIL RETURN
RECEIPT REQUESTED
Certified Mail % 7032 1640 0661 8221 99632
Avgust 13, 2013

Open Arms

Attn.: Melissa Stol]
360 Reynolds
Toledo, DH 43615

Re: Order Suspending Certifications {Amended)
DODID Provider Certification: #480376]

ODIFS Medicaid: 22818472

Individual Options Waiver

Homemgdeer Porsonal Care Lffective: 3/13/08
HPC Transportaion Effective: 5713408
Aeduit Day Support Effective: 513,08

Supported Emplovment- Compumine Effective; 5/13/08
Supported Emploemens- Englve 3308
Focationa! Fabilitaion L 3508
Non-Medical Transporration Mileage  Efiective;
Now-Medical Transportating Per- Trip  Effective: 31

Aduit Foster Cure Effective;

Community Respite f

Residenticl Respite Effeciive:

Levet One Waiver

Homemaker Personal Care Effective: 5713708

HPC Franspostation Effective: 5713408
37

Adidt Diay Support

Supparted Employmens- Commumiry
Supparted Employment- Enclave
Focational Fahilitation

Nop-Medicol Transportation Mileage
Non-Medical Tronsportation Per-Trip
Communipy Respite

Effective: 7

Residential Respite Effective:
Sell-Empowered Life Funding Waiver

Aduit Day Support Effactve: 7712
Supported Evployment- Enclave Effective: 771713
Focational Habilitation Effeciive: 71712

Non-bfedical Transportation Mileage  Effective; 7813
Nowm-Medical Transportation Per-Trip  Effective: 77142
Communtsy Bespite Effoctive: 71212
Residential Respite r TiL2

EXHIBIT
B

- OUEVELAND - GHIGY, 951021756
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Desr Ms. Stoll:

Please <he advis;d thgt this Order of Suspension ansends the previous Order of Suspension dated June 28, 203
The letter advises that the Ohlo Depariment of Developmental Disabiiities (DODD bas issued this order
sasps?ndmg your .mdiwduaj Options Waiver, Level One Waiver and Seif-Empowered Life Funding Waiver
provider cernfications from beginning to serve any individuals not currently being served by vour ageney.

Chio Revised Code 5123.166

{A} If good cause exists a3 specified in division (B) of this section . ..the director of developmentsl
disabitities may issue an adjudication order requiring that one of the following actions be taken against a
betson or government entity seeking or holding 2 supported living certifivate:

{3) Suspension of a supporied living certificate holder’s muthority to dg either or both of the following:
(b} Begin 10 provide supporied fiving to one or more individuals from one or more counties who do
not receive supported living from the ecrtificats holder at the time the director takes the action.

{B) The felowing constiiute #ood cause for taking action uader paragraph (A) of this section against a
person or government entity seking or bolding a supported Jfiving certificate:

{4) Misfeasance

{3) Malfeasance

{6) Nonfeasance

{7} Confiomed abuse or neglest

{8} Financial bresponsibility

{9} Other conduct the director determines is or would be injurious to individuals whoe receive or would

receive supported Hving from the person or govemment entity.

{D¥(1) The director may issue an order requiring that action specified in division (A3} of this section be
taken before a provider is provided notice and an opportunity for a hearing if all of the following ars the

CREE]

{3} The director determines such action is warranted by the provider's failure 10 continue to meet the
applicable cenification standards;

{b) The director determines that the failure cither represents a paviern of sericus noncompliance or
creates a substantial risk to the health or safety of an individual who receives or would receive

supported living from the provider;
The Supported Living Provider, Level One Waiver, Self Empowered Life Funding Waiver, and lndividual

Options Waiver certifications are all considerad "supported living certificates” hecause sach of them ave
considered "supported living" services as defined OR.C.§5 5123.0144), 5126.014U).

The basis for this action is as foifows:

Aseas of non-compliance thet present siznificant risks to the health and saiety of individuals that vour agency
provides services to as identified in a special review thar was completed on 3/15/13. Tt is additionally noted, the
agency was subject 1o a special review in 2008 (see attached) in which they reczived nine citations, a regular
revigw 2010 {see aftached) in which they were 1ssued twelve eitations and a special review on 32712 & 3/5/12

Wansiter www.dadd.ahic goy




{see aftached} in w}gch they were Issued nine citations, A review of all four compliance reviews evidenced that
the‘agr,?ncy ?ad raceived a mimber of citations that were the $ame or similar in nature and have been vnabje to
mantam prior plans of correction,

n :féditicn 10 the compliance reviews, since March 2012 the agency has bad several substanitiated Major Unusual
Incidents (MUI's) related to:
®  Verbal Abuse

o ID13-048-0094: (ILH7) The vrovider attempted 10 interfere with Free Choice of Provider
Standavds. The provider used longrage that was coercive in an atizimpt i alter decisions
to change providers. The residenticl provider agency’s response (¢ the notice given by
the constaner’s guardion was an emotionst Gre unid included madiiple staft telling the
consumer that they were saddened that she was leaving their agency. '

»  Negleot

O 28120488175 (ID&4) The PPF prepared both howsemates” medications of the some rinme,
resulting in the individual receiving the incorrect medication, Neither the PRI (nov rhe
other staff present when the incident occurred) notified the transporiation stqﬁbr dey
prograsn provides of the medication ervor privr 16 the individug] buing rransferred 1w
their care.

o 2012-048-8972: (ID#S) The individual has a history of inflicting harm 1o selfwith sharps
by cutting. ds a resuit of this, sharps are secuved in the individua!'s home as written in
her behavior support plav. The individual has menral health isswes including pervasive
developmental disorder. She en guges in behaviors aimed i getting staff atiension,
Including fnirting herself superficially. 7t was reported by the individual s day program
that the individsal had a sieak knife in her purse when she arvived i the day program
site, This indivates sigff failed 1o ensure sharps were seenredior appropriate supervision
atlewing the individual 1o avcess the steak Fnife.

o 2013-B48-0098: (TDHE) The PFL failed i follow the individual s supervision level, While
aneof staff’s line of sight, the individial apeited « key hox and obtained the kevs 1o his
sharps box. The individual then apened his sharps box and used a sazor to cut himself
The individual has o shaps restriction in bis Behmior Support Plan beeause of previous
sell-infurions behavior, suicidaf idegtion, bipolar and antisocial persenality disavders.

o 20138488351 (IDE3) The provider failed io ensure individuls safeey per the behavior
plan while transporting. The individual s belivior suppors plan indicares the individual
requives use of @ buckle shrond during transport with one stff An incident occurved
where the individual pxited the vehicle during transport due (o fiilure 1o use the buckle
shroud placing him in immedicte risk for sever fiuiy. If was idennified that Open Arms
CEQ was aware of the incidenr and assisted in walking 16 the consumer to colm kim. The
staff wdmitied he was the only stuff with the individunl at the time of the ingident. Multipie
reporis were verified thar there were no working buckic shrosuts availabde tn staff,
therefore the support hed not been implemented on move vocasions than the date of this
inciden.

» Failure 1o Report .

O 20133480352 (IDE3) Farhwre 1o appropriciely reporr and record, track, méitor
incidents by agency management. Stoff reported writing several hehavior incidents that
were agr kept fn provider records. CEQ failed o document and report an incident in
which she vas divectly involved,

¢ Unapproved Behavior Support

o 20138480240 ODAT) Jt was reported during the investigation from the provider thar
the bus monitor did sat use o wrist postraint. T was reported that the bus monitor siood
up and told the individyal to let go of the driver’s hair, The bus monizar st Bis arm
arcund the individual's shoulder, as uxing u redirection. ft is assumed that she bus
moniter was escorting the individual to a seut ou the bus to calm, The individual s
hehavior support plam does not muthorize escorss 55 an imtervention: thas the invident
would stitl megt cviteria for an unapproved behavior support, The provider did not

¢ wheow godd ohio.agy




repor! she incident timelv 1o the county bogrd, thus resuliing in afinding of failuyre 1o
FEPOFT Himely. )
*  Diglect- Death

< Z013-848-0779: (ID#]) The provider failed 1o follow i5P guidefines for nutifving
physician of heolth concerns., providing adegquate traiaing o stoff for divtary needs,
refaving correct and adeqinte infarmation to frealth care professiongls regarding acute
sympiems, and following physician arders 10 seek SEISEREY rOO trectment gt
management and divece cave staff fevels contribusin 2 10 the death,

¢ Findings for Late Reporting

o Z013-048-0246: (IDE7) O 337713 the Licus Counry Boord of Developmental
Lisabilitics MUT unit received netification af a Unapproved Behavior Suppar: MUI from
Open Arms that oecarred on 3/25/13. The incident was not reporied fdmely,

o 2013-048-0351: {ID¥#3) On Aprif 22, 3083, the Lucus County Bogrd of DD AT unit
received a report from a community member regarding concerns wirh the individual s
beharviors and staff s interactions with him, Owe siaff reported mudtipie behavioral
incidents in the past 2 weeks, incheding the use of physical restruint in one of them, and
stated thar ke had compieted 6 pr 7 correspinding incident reports. 4 second staff
reported an incident that ocenrved F weeks earlior svelving the individual junping our
of a vehicle being driven by staff while in sransi. These incidents were uot reported
timely,

O 200T048-8974: (IDE5) On Decembar 3, 2017, the Lucus € ounty Boord of
Developmental Disabilitics MUT unit received aotification of an Unscheduled
Hospisalization MUT from Open drims, the residential provider. According to the repert,
vnNovember 20, 2012, the individual made suicidal threats, while ot aer day program,
and staff calted 911. The individul was trasisporied by law enforcement to Rescue
Crisis. The following day. the residentiol provider was advised that she had been
adsmitted 10 the hespital for psychictric evaluation and rreatmens. T fe residensial and
day progras: providers did nor egport e admission, and the MUT unit was not aware of
the hospitlization wntif receiving discharge records from the residential provider on
December 3, 204 2. The incident was not reported timely,

o 2012-048-0341: (IH8) On 54512 the Lucas County Board of Developmental Disubilities
MUT wunit received notification of @ Knvwn Infury MU from the individual s service and
SUppOre specialist. Itwas reporied tiat en 423/13 while receiving services through Open
Arows af the YMCA, the individual slipped white entering the pool. The incident vwas not
reported timely.

o 2013-B48-B237: (ID#7) On March 17, 2013, the Tncas County Board of Developmental
Disabilities MU unit received notificativn of a Peer-to-Beer Act (Plesical Abnsey M7

Jrom Open Arms, the day program, iranspormsion, and vesidential provider for the
individual, decording 1 the repors, on March 25, 3013, the individual hecame upset
while being trunsported home by Open drams sicff and became aggressive tavard the
driver, putling her hoir. The incident wos not reported tmely,

These incidents not only demonstrate stafi’s lack of raining/knowledge but they also evidence lack of availabic
supervisory staff to monitor and ensure implenientation of all intervensions perthe individual service plan and
providing notice of unusual/ major unusial incidents and suspected cases of abuse, neglect, exploitation, or
misappropriation of funds to the county board of developmental disabilities per administrative rule 5126:14.

Thas warrants suspension of vour certifications.

PLEASE NOTE: Throughout this repert, individuals involved in the review are referenced by number gud are
identitied for your information on the attached individual key. The key is confidential and must be withheld from
public disclosure,

You are hereby advised that youare entitled to a hearing in aecordance with Chaprer 114 of the Ohijo Revised
Code regazding this suspension provided you request such 5 hearing and your request is received by the below
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named individuat wihin fen {10 days of eaceipt of this letter, Af any such heanng, vou mmay sppcar in persen or
i represerited by an SREITY. OF YOU WY DICSCR! YOUr pOSIEON, S1mument, of comestion i WIing, md you may

present evidence and vramine witnesses appeading for and against vou. Corporation and Hazited linbithy
comparies must be represented by an Atomey Hieensed to practie faw in Olie.

¥ vou would like 2 heming, please submit veur request o Brad Singer, Assoviate {feseral Counsel. Ohia

-3

Depaciment of Developmental Disabilities. 30 Kagr Broad Street, 1240 Floar. Cotusbus, Ohi 43215,

If you timely request 2 hearing, vou haxe she right to Have the heaing heli within 3 days of the Depantment's
receipt of Your rguest.

sl (Mg Qepurimynt o Develnprnerial Dsalalinies {, veel Services
PP,

ST

Aaged Morgon, Musogar, ¥

Fiescm frither, foviw Mpmager, Hegiineni
Fherss Ryce, #Hnic Muniger, i Bevartnsit of
ogrnd Sntre

Bk

<o gasdedd i uny




e —

O hl 0 ! Department of
Developmental Disabilities

John Keslch, Governor
John L. Martib, Directoy

CERTIFIED MAIL
RETURN RECFIPT REQUESTED

March 6, 2014

Open Arms, Inc.
Melissa Siler-Stoll
360 Reynolds
Toledo, Ohic 43615

Re; Provider Applications
Dear Ms. Siler-Stoll:

Please be advised that the Deparimnent is proposing to issue an adjudication order
denying your application to renew your certification as an (1) I0 Waiver, Adulr Day
Support, (2} ID Waiver, Adult Foster Care, (3} 10 Waiver, Community Respite, (4) IO
Waiver, Homemaker Personal Care, {5) IO Waiver, Non-Medical Transportation, (6) 1O
Waiver, Residential Respite, (7) 10 Waiver, Supported Employment Community, (8) 10
Waiver, Supported Employment Enclave, {9} 10 Waiver, Transportation, {10} 10 Waiver,
Vocational Habilitation, {11) Level 1 Waiver, Adult Day Suppost, (12) Level 1 Waiver,
Community Respite, (13) Level ] Waiver, Homemaker Personal Care, (14) Level 1
Waiver, Non-Medical Transportation, (15) Level 1 Waiver, Residential Respite,
Transportation, (16) Levet | Waiver, Supported Employment Community, {17) Level |
Waiver, Supported Employment Foclave, (18) Level 1 Waiver, Vocational Habilitation,
(19} SELF Waiver, Adult Day Support, (20), SELF Waiver, Community Respite, (213
SELF Waiver, Non-Medical Transportation, (22) SELF Waiver, Residential Respite, 23)
SELF Whaiver, Supported Employment Enclave, and (24) SELF Waiver, Vocational
Habilitation provider. .

Ohio Revised Code 5123.166

{A) Tf good cause exists as specified in division (B} of this section ...the director of
developmental disabilities may issue an adjudication order requiring that one of
the following actions be taken against a person or government entity seeking or
bolding a supported living certificate:

(1) Refussal to issue or renew a supported livin 2 certificaic

(B) The foliowing constitute good cause for taking action under paragraph (A) of this
section against a person or government entity seeking or holding a supported

livigg certificate:
The 8iate of Ohio is an Equat Qpportunity Erapleyer and Provider of Serviges




{4} Misfeasance

{3} Malfeasance

{6) Nonfeasance

(7} Confirmed abuse or neglect - -
(8) Financial irresponsibility

(9) Other conduct the director determines is or would be injurious to individuals
who receive or would receive supported living from the person or government
entity. '

The Supported Living Provider, Individual Options Waiver, and Level One
Waiver certifications are all considered "supported living certificates” because each of
them are considered "supported living® services as defined OR.C. §§ 5123.017),
5126.0H(LD,

The basis for denying each of the above applications is as follows:

®  On Febroary 21, 2014, Melissa Stoll, CEO for Open Arms sent the Ohio
Department of Developmental Dissbilities a faxed copy of her BCII
report. Upon review the Department determined that the document
appeared to have been altered. The Department contacted the Civilian
Identification Unit of the Bureau of Criminal Identification and
Investigation and confirmed that Melissa Stoll had not submitted her
fingerprints for a criminal background check in 2013 as indicated on the
BCIi report.

»  On February 28, 2014, the Civilian Identification Unit of the Bureau of
Criminal Identification and Investigation notified the Ohio Department of
Developmental Disabilities in writing that the BCH report submitted to the
Department on Febraary 21, 2014 is not a valid document. Ms. Stoll thus
submitted a forged document to the Department in the course of
submitting an application for certification,

To minimize the distuption of services to the individuals currently receiving
services from Open Aoms, Inc., the Departinent is extending the agency’s existing
certification from March 14, 2014 through May 13, 2014,

You are hereby advised that you are entitled 1o a hearing in accordance with
Chapter 112 of the Ohio Revised Code regarding this proposed denial provided you
request such a hearing and your request is received by the below named individual within
thirty (30) days of the mailing of this letter. At any such hearing, you may appear in
person of be represented by an atiomey, or you may present your position, argument, or




contention in writing, and you may present evidence and examine witnesses appearing
for and against you.

If you would like a hearing, please submit your request to Brad Singer, Associate
General Counsel, Ohio Department of Developmental Disabilities, 30 E. Broad 8¢, 12th
floor, Columbus, Ohio 432135,

i~ Hyou do not request 2 hearing within the time allowed, an adjudication order will - ..

be issued denying your provider certification applications.

Sincerely,

QA.?Q;W M‘*‘ w—

Angelia Morgan
Frovider Certification Manager

ec: Kathryn Haller, Chief Legal Counsel, DODD
Brad Singer, Assoviate General Counsel, DODD
Patrick Stephan, Deputy Director, Medicaid Development & Administration, DODD
Debbie Hoffine, Operstions Administrator, DODD
Roger Carroll, Principal Assistant Attorney General, Ohie Attomey General
Theresa Ryan, Manager, DODD
Maryann Burns, Acting Superintendent, Lucas County Roard of DD
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Ohg o 1 Department of
Developmental Disabilities

John Kasich, Governor
ohsi. Misrfin, Directar

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

REVISED

April 28, 2014

Open Arms, [ne,
Melissa Siler-Stoll
360 Revnolds
Taoledo, Ohio 43615

Re: Provider Applications
Drgar Ms. Sifer-Stoll: k

Please be advised that the Department is propesing to {ssue an adjndication order
denying your application to renew your certification as an (1) IO Waiver, Adult Day
Support, (2} 0 Waiver, Adult Foster Care, {3) 1O Wajver, Community Respite, (4} IO
Waiver, Homemsker Personal Care, (3) 10 Waiver, Non-Medical Transportation, (6) IO
Waiver, Residentis! Respite, (7) 0 Waiver, Supported Employment Community, (8) 10
Waiver, Supported Employment Enclave, (9} 1D Waiver, Transportation, { 10} 10 Waiver,
Yocational Habilitation, (11) Level 1 Waiver, Adult Day Support, (12) Level 1 Waiver,
Community Respite, {13) Level 1 Waiver, Homemaker Personal Care, (14) Level 1
Waiver, Nen-Medical Transportation, (15} Level 1 Waiver, Residential Respite,
Transportation, (16} Leve] | Waiver, Supported Employment Community, (17) Level 1
Waiver, Supported Employment Enclave, {1 8} Level 1 Waiver, Voeational Habilitation,
(19) SELF Waiver, Adult Day Support, (20), SELF Waiver, Communily Respite, (21)
SELF Waiver, Non-Medical T ransportation, {22) SELF Waiver, Residéential Respite, (23)
SELF Waiver, Sopported Bmployment Enclave, and {24) SELF Waiver, Vosational
Habilitation provider.

Ohio Revised Code 5123.166

{A) If good cause existy as specified in division {B) of this section ...the director of
developmental disabilities may issue an adjudication order requiring that one of
the following actions be taken against a PeIson or govemment entity seeking or
helding o supported lving certificate;

(1} Refusal to issue or renew 2 supported hiving certificate

The State of Ghic Is an Enuat Onportenity Emutover and Provider of Servipes

EXHIBIT

L CLEVELAND. OHIG: 441105



{B) Thaﬁﬁ}! iewigg constitute good canse for taking action under paragraph (A} of this
SeCton Against a person or govemnment entity seeking or holding a supported
living certificate:

(4 Misfeasance
{5) Malfeasance
(6} Nonfeasance
{7} Confirmed abuse or neglent
(8) Financial imresponsibility

{9) Otber conduct the director determines is or would be injurious to individuals
who reeeive or would receive supported living from the person or government
entity.

The Supported Living Provider, Individual Options Waiver, and Level Ope
Waiver certifications are all considered "supported living certificates” because each of
them are considered "supported living” services as defined OR.C. 8§ 5123.01(2},
5126.01403, '

The basis for denying each of the 2bove applications is as follows:

= On February 21, 2014, Melissa Stoll, CEQ for {pen Arms sent the Ohio
Department of Developmental Disabilities a faxed copy of her BCIH
report, Upon seview the Department determined that the docwment
appeared to have been altered. The Department contacted the Civilian
Mdentification Unit of the Bweau of Criminsl Identification and
Investigation and confirmed that Melissa Stoll had not submitied her
fingerprints for 2 eriminal background check in 2013 as indivated ou the
BCH regont.

e On February 28, 2014, the Civilian Identification Unit of the Bureay of
Criminal Identification and Investigation notified the Ohio Department of
Developmental Disabilities in writing that the BCH report submitted to the
Diepariment on Februsry 21, 2014 is not 2 valid document. M. Stoll thus
sebmitted a forged document to the Deparimaent in the course of
submitting an application for certification.

«  On February 18, 2014, Ms. Stoll submitied a copy of a Bachelor's in
Nursing Degree from Owens Community College as part of her
application for renewal certification. Upon review of this dochment, the
Department determined that the document is frsudulent. The Department
contacted Owens Community College snd verified that Ms. Stoll never
received a degree from the college,



To minimize the disruption of services to the mdividuals cureently receiving
services from Open Arms, Inc,, the Department is extending the agency’s existing
certification from May 13, 2014 through July 1, 2014,

You are hereby advised that you are entitled t0 2 hearing in accordance with
Chapter 119 of the Ohio Revised Code regarding this proposed denial provided you
request such a hearing and vour 1equest is received by the below named individual within
shirty (30} days of the mailing of this letter. At any such hearing, you may appear in
person or be represented by an attorney, or you may present your position, argument, or
contention in writing, and you may present svidence and examine withesses appearing
for and against you.

If vou waonld like a hearing, please submit your request to Brad Singer, Associate
General Counsel, Chio Department of Developmental Disabilities, 30 E. Broad St., 12th
floor, Columbus, Ohip 43215, :

¥ you do not request a hearing within the time allowed, an adjudication order will
be issued denying vour provider certification applications,

Sincerely,

%NJ HQ‘“E{’"”

Angelia Morgan
Provider Certification Manager

ce: Katheyn Haller, Chief Legal Counsel, DODD
Brad Singer, Associate General Counsel, DODD
Patrick Stephan, Deputy Director, Medicaid Development & Administzation, DODD
Debbie Hoffine, Operations Administeator, DODD
Roger Carroll, Principal Assistant Attorney General, Ghio Attorney General

Theress Rvan, Manager, DODD
Maryann Burns, Acting Superintendent, Lucas County Board of DD




BEFORE THE OHIO DEPARTMENT OF DEVELOPMENTAL DISABILITIES

COLUMBUS, OHIO
IN RE: OPEN ARMS, INC.
April 21, 2014
THE OHIO DEPARTMENT OF Robert C. Angell, Esq.
DEVELOPMENTAL DISABILITIES : Hearing Examiner
Petitioner, :
Vs,
OPEN ARMS, INC.
Respondent.
ENTRY AND ORDER

This matter comes before me on Respondent’s motion for a continuance of the hearing
now scheduled for April 23, 2014. Counsel for Respondent represents that a continuance is
necessary because Respondent’s investi gation of the factual allegations “is not yet complete” and
Respondent “requires more time to fimish its investigation” so that it can “conclusively
demonstrale” that 2 document in issue is genuine and not a forgery. Respondent “must complete
its investigation prior to any hearing so that it can adeqguately cxercise jts due process rights ..
pursuant to R.C. Chapter 119.” In separate comununications, counsel for the Department have
indicated that they do not oppose the motion.

For the following reasons, Respondent’s motion is not well taken and will be denied,
However, the currently scheduled hearing date will be vacated on the basis of a joint request by
the parties.

As an initial matter, the hearing date was selected in a telephone scheduling conference

on April 3, 2014 in which counsel for botl parties participated fully. To claim, two days before




the hearing date, that Respondent “needs more time” to “complete its investigation” of the
factual allegations, after having participated in the selection of the hearing date, raises an
inference that the motion has been interposed for purposes of delay.

Secondly, Respondent’s expectation that further investigation would enable it to
“conclusively demonstrate” that it should prevail in the hearing is not a ground for granting a
continuance under R.C. 119 (or, for that matier, under the Civil Rules). In theory, any party
could delay resolution of a case indefinitely by claiming that it can “conclusively demonstrate” a
dispositive issue in the case, if only it were given more time to investigate. Not even the standard
of proof in a criminal case contemplaies that degree of certainty.

Finally. no due process interest is smplicated by Respondent’s motion, I a case such as
this, the applicable laws and regulations require that the respondent be given notice and an
opportunity to respond, in accordance with R.C. Chapter 119., on the action contemplated by the
agency, Those requirements are met where, as here, the agency provides the respondent with a
notice of opportunity for hearing, specifying the factual allegations and the laws or rules alleged
to be violated, and the respondent timely requests a bearing.

For all of these reasons, Respondent’s meotion for continuance is not well taken and is
hereby DENIED. At the joint request of the parties, the hearing date now scheduled for April 23,
2014 is hereby VACATED. Counsel for the parties shall confer and schedule a telephone status
conference 10 oceur no earlier than April 30, 2014 and no later thap May 2, 2014, and shall

notify the bearing exarminer in advance of the date and time sclected.

[



1t is 5o ordered.

WJ,M
4212014

Date Robert C. Angell
Hearing Examiner

CERTIFICATE OF SERVICE

1 bereby certify that a true and accurate copy of the foregoing was served on the

following individuals by electronic mail only, this_21" _day of April, 2014:

Roger F. Carrell, Esq.
Principal Assistant Attorney General
Health and Human Services Section
30 East Broad Street, 26% Floor
_ Columbus, Obio 43215
E-mail: roger.caroli@ohioattorneygeneral. g0V

Brad C. Singer, Fsg.

Associate General Counsel

Division of Legal and Oversight

30 East Broad Strest, 12" Floor
Columbus, Ghio 43215

E-mail: bradley singer@dodd.ohio.gov

Respondeni: David V. Patton, Fsq.
P.0. Box 38192

Solon, Ohio 441390192
E-mail: dpation@iawpation.com

Robert C. Angell




Monday, June 30, 2014 10:54:17 PM Eastern Daylight Time

Subject: Re: Open Arms

Date:  Thursday, May 15, 2014 9:18:22 AM Eastern Daylight Time
From: rangeli0593

Ta: David Patton, Roger Carrofl

L& bradiey.singer@dndd,ohio.gov

in response, { replied 1o everyone vesterday, so if anyone didn’t get &, | don't think the problem was on my end. { am
Trying to get used to a new smartphone, but | had no indication that there was a problem.

I have not yet scrapped the August dates, but | am availeble for the dates suggested in September. If we do that, it
will be the earliest available date, e.g., September 9. Obviously | wili not set dates until | have heard back from all of
you. Mr, Patton, t would suggest to you that your client needs to make this a bigger priority than it seems to be at
this point. We can't keep everyone waiting, and { can't fill my calendar with contingent dates.

Have a good day, everyons,

Sent fromr my Verizon Wireless 4G LT wmatphone

~~~~~~ Original message -———

From: David Patton

Date:05/15/2014 7:05 AM {GMT-07:00)

T0: Roger Carroll rangeli0593@sbcglobal.net
Ce: bradley.singer@dodd.ohio.gov

Subject: Re: Open Arms

Good morning, everyone, A few items:

{1} Based upon Roger's below emall, it looks like Bob Angell sent Roger an email vesterday (5/14). 1 did not receive a
copy of any such email. if there was such an email, please forward 3 copy ta me.

{2} 1 will check with my client & potential witnesses to see if Rogee's proposed dates work for them.
{3} Thank you ali for your understanding re: my client’s August schedule & availability,

—-Dvp

David V. Pation

Attorney at Law

P.0. Box 39192

Solon, OH

A44135-0192

Ph: 440-248-31078
Fie 440-201-6465

dpatton@lawpation.com

www . iawpation.com

EXHIBIT

i«a
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MOTICE

This email iz intended anly for the party to which it is addressed and may contain information that is privileged, confidential, or protected by law. i you are not the
intended recipient you are hereby notified that any dissernination, copying, or distribution of this email, or its fontents, is strictly prohibited, you heve raceived
this email in errar, please notify us imimediatety by replying to this email 2nd deleting i from your computer.

imernet communications are not assured 1o be sscure or clear of inaccuracies a5 information may be inlercapted, romupted, lost, destroyed, arrive iate or
inzamplete, or cantain viryges, Therefere, wa do not accept responsibility for eny errors or omissions that are present in this emgtl, or any attachment, that have
arisen as a result of email transmission.

Frar: Roger Carroil “regarcarroll@ohioattorneyvesneral sous

Date: Thursday, May 15, 2014 8:52 AM

To: "rangelil593@sheglobal.net” <tangeli593@shosiohal nets

Lo "hs’adiey.sing@:@dadd.eh?«:-.wca;“ <bradizy.singer fdordd ahio.zove, David Patton
<gpattonBlawoation.com>

Subject: Open frms

Mr. Angelt

Based on your email yesterday | assume you are going to reschedule the hearing which we discussed
holding for three days beginning on August 5. .

I have contacted my witnesses ang the week of August 25 does not work for 2ODD:

As alternatives we would be available for a three day hearing beginning on either September 9, or
September 16 or September 23.

Flegse let me know if you have any questions.

? N9ssage 10 the inltended
ion s stekly prohibited. If vou

Confidentiaiity Notice: T 0 OF which it is addressad and may
coniain information 4 ter agpiicabie law. I the reader of

Wiz ma 28 anl i
reciplent, vou ars

heve recelved t

1
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Monday, June 30, 2014 11:04:25 PM Fastern Daylight Time

Subject: Re: Open Arms

Date:  Thursday, May 15, 2014 10:21:30 AM Eastern Davlight Time
From:  David Pation

To: rangeli0593, Roger Corroil

e bradiey.singer@dedd.chia.gov

BCC: Melissa Stoll, Bill LiNDSLEY

Despite the focation or source of the malfunction, the fact femalns that the hearing examiner sent an email to the
assistant astorney general in this case & respondent's counsel dig not receive a.copy of the email,

My email address is: dpatton@iawpation.com

My fax number is: {440} 201-6465

Please email or fax a copy of yesterday's email to me at your earliest convenience,
-DVP

Bavid V. Patton

Attorney at Law

2.0, Box 39192

Selon, OH

44135-0192

Ph: 440-248-1078
Fx: 440-201-6465

dpatton@lawpatton.com

www. jawpatton.com

DAVID V. PATTON |
ATTUGANEY AT LAW EX%?%B!T

o

O

This email is intended anly for the party to which it is addressed and may contsin information that is privileged, confidential, or protacted by law. if you are not the
intendedd recipient you are hereby notified that any dissemination, copying, or distribution of this emai, or its £ontents, is strictly prohibited. If you have received
this email in arror, please notify us immediately by replying to this email and deleting & from Your computer.

Hernet communications are not assured to e sscure or clear of ingccuracies as information may be intercepted, corrupted, lost, destroyed, arrive late or
incomplete, or contsin viruses. Therefora, we do not arcept responsihifity for any errors or omissichs that sre presant in this email, or any attachment, that have
arisen a5 & tesult of email transmission.

From: rangell0593 <rangeli5 03 @shogiohal.ner

Date: Thursday, May 15, 2014 5:18 AM

To: David Patton <dpatton®ewpation.com>, Reger Carroll <rager.carroll@ohioatiomevesnerals
o ohin. sove>

Cer "hradisv.singerf@dnddd.rhio om® <hractiens v

Page 1 0f2



R A A T P O e R I ST L 8 28 e i e ST e TN PO

Subject: Re: Open Arms

in response, i replied 1o evervone yesterday, soif anyone didn ‘tgetit, 1 don't think the problem was onmy end. | am
trying to get used to a new smariphone, but | had no indication that there was a probiem.

! bave not yet scrapped the August dates, but | am available for the datas suggested in September. If we dothat, it
will be the earfiest available date, &.8., September 9. Obviously | will not set dates until 1 have heard back from afl of
vou. Mr. Pation, | would suggest 10 you that your client needs to make this a bigger priority than it seems to be at
this point, We can't keep everyone waiting, and | car't fill my calendar with contingent dates.

Have a good day, everyone.

Seot from v Yerizon Wirelats 46 LTE smattphone

~~~~~~ Original message -

From: David Patton

Date:05/15/2014 7:05 AM {GMT-07:00)

To: Roger Carroll rangelisssm shcglobal.net
Ce: bradiey Lsinger@dodd.ohiogoy

Subject: Re: Open Arms

Good morning, everyone. A few items:

{1) Based upon Roger's below emalil, it iooks like Bok Angell sent Roger an emall yesterday {5714}, 1 did not receive 2
copy of any such email. If there was such an email, please forward a.copy 1o me,

{2}t will check with my client & potential witnesses 10 see if Roger's proposed dates work for them.
{3} Thank you all for your understanding re: my client's August schedule & availahility.

-DVp

David V. Patton

Aiorney at Law

P.O. Box 30192

Soign, OH

44139-0192

Ph:440-248-1073
Fx: 440-201-6465

dualion@laweation.com

www lawpalton.com

Page 2 of 3



NOTICE

This email is intended only for the party to which it is addressed angd may cantain information that is privileged, ronfidential, or protected by law. ¥ you are not the
intended racipient you are hereby notified that any dissemination, copying, or distribution of this email, of its conters, is strictly prohibited. if you have rereived
this email in error, please notify us immetiately by veplying 1o this ematl and deleting itfrom your computer.

Intemat communications are rot assured to be secure or olear of inaccuracies as information: may be intercepted, corrupted, lost, destroyed, arrive Jate or
incomplete, or contain viruses, Therefore, we do not accept responsibility for any errors or omissions that are present in this email, or any attachment, that have
arisen as a result of emall transmission.

From: Roger Carroll <roger.carroli@ohinatiormevesneral gov>

Dater Thursday, May 15, 2014 8:52 AM

To: “rangeli(ng3@sbcgiobal.net” <rangelilS93 @shoglohalnet>

Ce: "aradiey.sipger@dodd.ohip roy” <bradiey.singer@dadd ohio.any>, David Patton
<dpation@Bwestion.com>

Subject: Open Arms

Mr. Angell

Based on your email yesterday | assume you are going to reschedule the hearing which we discusser
holding for three days beginning on August 5.

I have contacted my witnesses and the week of August 25 does not work for DODD.

As alternatives we would be available for a three day hearing beginning on either September 9, or
September 16 or September 23.

Please let me know if you have any questions,

tornevGeneralgoy

Configentiadily Molice: This messags Is intended for use onfy by the individual or emilty 1o whom or which 1t is addressed and may

£
o1

B

contain inforration that is privileged, confldential and/or otherwise exgmpt from disciosure under applinable law. #ihe reade
i5 not the intended recipient, or the amplovee or agent reaponsible Tor dalivering e message o the intendad
are hereby aotifled that any dissemination, distribution or copying of this communication ts strictly prohibited. if you
this communication

Page 30f3



Monday, June 30, 2014 11:04:46 Pp Eastern Daylight Time

Subject: Re: Open Arms; hearing dates

Date:  Thursday, May 15, 2014 2:57:34 PM Fastern Daylight Time
From:  David Patton

To: rangell0593

e Roger Carrofi, bradléy.singer@doddgohin.gov

BCC: Open Arms, Bil] LINDSLEY

Receipt acknowledged.

Bavid V. Patton
Altorney at Law
PO, Box 39192
Soton, OH
441390192

Ph: 440-248-1078
F: 440-201-6465%

dpatton@lawpatton.com

www. lawpatton.com

DAVID V., PATTON

ATTORANEY AT Law

NOTIGE

This email is intended only for the party to which it Is ardtiressedand may contain information that Is privifeged, confidential, o protected by law. i you are not the
intended recipient vou are hereby natified that any dissemination, copying, or distribistion of this amall, or its contents, is strictly prohibited. If you have raceived
this email in error; please natify us imediately by veplying to this emall and defeting i from your computer.

internet communications are not assured to be secure or dear of inaccuracies 35 information may be njercepted, corrupted, Jost, destraved, arrive iate or
incomplete, or contain viruses. Therefore, we do not accept vesponsibility for any errors or omissions that are present in this emall, ar any attachment, that have
srisen 3s a.result of émail transmission.

From: rangeli0S93 <ranealinses @sboglobalner>
Date: Thursday, May 15, 2014 11:37 AM

To: David Patton <dnation@iawpatton.com>
Subject: Fwd: RE: Open Arms; hesaring dates

This is'a forward of the email you are asking about. Piease acknowledge receipt. Thanks.

RA

Sent frem oy Verlzon Wireless 4G LTF smartphong

Paga iof2



~-- {Jriginal message
From:rangells93

Date:05/14/2014 11:48 AM {GMT-87:00)

To: David Patton ,Roger Carroll \"Singer, Bradiey"
Cex Melissa Stoll,Bilf LINDSLEY

Subject: RE: Open Arms; hearing dates

| am available that week, but you need to move quickly because August is going 1o start filling up for me. Suggest vou

confer asap with Mr. Carroll and Mr. Singer, since they will have to check on availability of the state's witnesses,

Seet from my Yerizon \Wireldss 4G LTF smariphone

Page 2 of2



Monday, June 30, 2014 11:14:30 PM Eastern Daylight Time

Subject: Fwd: RE: Cpeni Arms; hearing dates

Date:  Thursday, May 15, 2014 11:37:4% AM Fastern Daviight Time
From:  rangelioses

To: David Pation

This is 2 forward of the email you are asking sbout. Please acknowledge receipt. Thanks,

RA

Sant from my Verizan Wireless 46 L8 smanghone

~—— Original message -~
Fram: rengelinse3

Date:005/14f 201411:48 AM (GMT—G?:OO)

To: David Patton ,Roger Carroll /"Singer, Bradley”
Cox Malissa Stoll Bl INDSLEY

Subject: RE: Open Arms; hearing dates

} am available that week, but you need to move quickly because August s going 1o start filling up for me, Suggest vou
confer asap with Mr. Carroll and My, Singer, since they will have 1o check on availability of the state’s witnesses,

Sent from ray Varizon Wicelass 4G 178 smartphane

THE DHIG CEGAL BLK 0O,

EXHIBIT
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Oh!@ i Department of
. Developmental Disabilities

Jafiny Bazich, Governor
John L, Manin, Director

CERTIFIED MAIL _
RETURN RECEIPT REQUESTED

March 6, 2014

Cpen Arms, Inc.
Melissa Siler-Stoll
360 Reynolds
Toledo, Ohio 43615

Re: Provider Applicatious
Dear Ms. Siler-Stoll:

Please be advised that the Department is proposing to issue an adjudication order
denying your application to renew your certification as an (1} IO Waiver, Adult I’ay
Sepport, (2) 10 Waiver, Adult Foster Care, (3) 10 Waiver, Community Respite, (43 IO
Walver, Homemaker Personal Care, {5) 10 Waiver, Non-Medical Transportation, (6) 10
Waiver, Residential Respite, (7) 10 Waiver, Supported Employment Comumunity, (8) 10
Waiver, Supported Employment Enclave, (9) 10 Waiver, Transportation, (10) 0 Waiver,
Vocational Habilitation, (11) Level 1 Waiver, Adult Day Support, (12) Level 1 Waiver,
Community Respite, (13} Level 1 Waiver, Homemaker Personal Care, (14) Level }
Waiver, Non-Medical Transportation, {15) Level 1 Waiver, Residentisl Respite,
Transportation, (16) Level 1 Waiver, Supported Employment Community, (17) Level 1
Waijver, Supported Employment Enclave, (18) Level § Waiver, Vocational Habilitation,
{19) SELF Waiver, Adult Day Support, {20), SELF Waiver, Community Respite, (21}
SELF Waiver, Non-Medical Transportation, (22) SELF Waiver, Residential Respite, (23)
SELF Waiver, Supported Employment Enclave, and {24) SBLF Waiver, Vocational
Habilitation provider. .

Ohio Revised Code 5123.166

{A) If good cause exists as specified in division (B of this section ...the director of
developmental disabilities may issue an adjudication order reguiring that one of
the following actions be taken against 2 person or government entity seeking or
holding a supported living certificate:

{1} Refusal to issue or renew 2 supported living certificate

(B) The following constitute good cause for taking action under paragraph (A) of this
section against & person or government entity seeking or holding a supported

!ivix;ga gertificate;
The Siate of Ohio Is an Equal Dpportunity Employer and Provider nf Services

. THE OHIO LEGAL BLAN

EXHIBIT




{4) Misfeasance

(5) Malfeasance

{6) Nonfeasance

(7) Confirmed abuse or neglect - -
(8} Financial iresponsibility

{9} Other conduct the director determines is or would be injurious to individuals
who receive or would receive supported living from the person or government
entity. ‘

The Supported Living Provider, Individual Options Waiver, and Level One
Waiver certifications are all considered "supported living certificates” because each of
them are considersd "supported living” services as defined OR.C. §§ 5123.94Z),
3126.01(U0.

The basis for denying each of the above applications is as follows:

*  On Febroary 21, 2014, Melissa Stoll, CEO for Open Arms sent the Ohio
Department of Developmental Disabilities 2 faxed copy of her BCI
report. Upon review the Department determined that the document
appeared 10 have been altered. The Department contacted the Civilian
Identification  Unit of the Bureau of Criminal Identification and
Investigation and confirmed that Melissa Stoll bad not submitted her
fingerprints for a criminal background check in 2013 as indicated on the
BCH report.

*  On February 28, 2014, the Civilian Identification Unjt of the Bareau of
Criminal ldentification and Investigation notified the Ohio Department of
Developmental Disabilities in writing that the BCIH report submitted to the
Department on February 21, 2014 is not a valid document. Ms. Stoll thus
submitted & forged document to the Department in the course of
submitting an application for certification,

To minimize the disruption of services to the individuals currently receiving
services from Open Aoms, Inc., the Department is extending the agency’s existing
certification from March 14, 2014 through May 13, 2014,

You are hereby advised that you are entitled to a hearing in accordance with
Chapter 119 of the Ohie Revised Code regarding this proposed denial provided you
request such a hearing and your request is received hy the below pamed individual within
thirty (30} days of the mailing of this letter. At any such hearing, you may appear in
person or be represented by an atiorney, or you may present your position, argument, or




contention in writing, and you may present evidence and examine witnesses appearing
for and against you.

If you would like 2 hearing, please submit your request to Brad Binger, Associate
General Counsel, Ohio Department of Developmental Disabilities, 30 E. Broad 3¢, 12th
fleor, Columbus, Ohio 43215,

If you do not request 2 hearing within the time allowed, an adiudication order will <. -
be issued denying your provider certification applications.

Sincers] v,
@-ﬂkj}; —t }" '{5"’“ X““

Angehia Morgan
Provider Certification Manager

cc: Kathryn Haller, Chief Legal Counsel, DODD
Brad Singer, Associate General Counsel, DODD
Patrick Stephan, Deputy Direstor, Medicaid Development & Administration, DODD
Debbie Hofline, Operations Administrator, DODD
Roger Carroll, Principal Assistant Attorney General, Ohio Attorney General
Theresa Ryan, Manager, DODD
Marysnn Boms, Acting Superintendent, Lucas County Board of DD
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CERTIFIED MAJL
RETURN RECEIPT REQUESTED

REVISED

April 28, 2014

Open Arms, fnc.
Meliasa Siler-Stol}
364 Revnolds
Taledo, Ohio 43615

Re: Provider Applications
Dear Ms. Siler-Sinll:

Please be advised that the Department is proposing to issue an adjndication order
denying your application to renew your centification as an (1) 10 Waiver, Adult Day
Support, (2} 10 Waives, Adult Foster Care, (3} JO Waiver, Community Respite, (4) 10
Waiver, Homemaker Pessonal Care, (5} IO Waiver, Non-Medical ‘Transportation, (6} 10
Waiver, Residential Respite, {7) 10 Waiver, Supported Employment Community, (8) 10

- Waiver, Supported Employment Enclave, (%) 10 Waiver, Transportation, (10} 10 Waiver,

Vocational Habilitation, {11) Level 1 Waiver, Adult Day Support, (12} Level ¥ Waiver,
Community Respite, (13) Level | Waiver, Homemaker Personal Care. (14) Level 1
Waiver, Non-Medical Trapsportation, (15) Level 1 Waiver, Residential Respite,
Transportation, (16) Level 1 Waiver, Supported Employment Community, {17) Level ]
Waiver, Supported Employment Euclave, {18} Level 1 Waiver, Vocational Habilitation,
{19) SELF Waiver, Aduit Day Support, {30), SELF Waiver, Community Respite, (21)
SELF Waiver, Non-Medical Transportation, (22) SELF Waiver, Residential Respite, (23)
SELF Waiver, Supported Employment Enclave, and (24) SELF Waiver, Vocational

Habilitation provider.

Ohig Revised Code 5123.166

{A) I good cause exists as specified in division {B} of this section ...the director of
developmental disabilitics may issue an adjudication order yegpaiting that one of
the following actions be taken against a person or government enlity seeking or
holding a supported ving certificate;

{1} Refusal to issue or renew 2 supported living certificate

The Siate of Obin Is an Equal Opportunity Employer and Provider of Services

EXHIBIT
5



B} 'I’he'folltawi;g constitute good cause for taking action under paragraph (A) of this
Section against 2 person or government entity seeking or holding a supported
Yving certificate: "

{4) Misfeasance
{5) Malfeasance
{6) Nopfeasance
{73 Confirmed abuse or neglect
(8) Financial imesponsibility

{9} Other conduct the director determines is or would be injurions to individuals
who regeive or would receive supported living from the Person O governanent
eatity.

The Supported Living Provider, Individual Options Waiver, and Level One
Waiver certifications are all considered "supported living certificates” because cach of
them are cousidered “"supported living” services as defined OR.C, §§ 5123.01(Z),
5126.010U},

"The basis for denying each of the above applications is as follows;

*  On February 21, 2014, Melissa Stoll, CEO for Open Arms sent the Ohio
Department of Developmental Disabilities a faxed copy of her BCH
reporl. Upon seview the Department defermined that the document
appeared to have been altered. . The Deparitnent contacted the Civilian
dentification Unit of the Bugeaw of Criminal Identification and
Investigationi and confirmed that Melissa 8toll had not submitted her
fingerprints for a criminal background check in 2013 as indicated ou the
BCH report.

= On February 28, 2014, the Civilian Identification Unit of the Burean of
Criminel Identification and Investigation notified the Ohio Depariment of
Developmental Disabilities in writing that the BCII report submitted 1o the
Department on February 21, 2014 i8 not 2 valid document. Ms. Stoll thus
submitted a forged document to the Diepartment in the course of
submitting an application for certification.

e Cm February 18, 2014, Ms. Stoll submitted a copy of a Bachelor’s in
Mursing Degree from Owens Community College a5 part ofher
application for renewal certification. Upon review of this document, the
Diepartment determined that the document is faudulent, The Department
gontacted Oweng Community College and verified that Ms. Stoll never
received a degree from the college.



n To minimize the disruption of serviges to the individoals currently receiving
services from Open Arms, Inc,, the Department is extending the agency’s existing
certification from May 13, 2014 through July 1, 2014,

You are hershy advised that you are entitled to 2 hearing in accordance with
Chapter 119 of the Qhio Revised Code regarding this proposed denial provided you
request such a hearing and your request is received by the below named individual within
shirty (30) days of the mailing of this letter. At any such hearing, you may appear i
person or be represented by an atorney, or you may present your position, argnment, or
contention in writing, and you may present evidence and examine wilnesses appearing
for and against you.

Hyou would like 2 hearing, please submit your request 1o Brad Singer, Associate
General Counsel, Chio Deparhinent of Developmental Disabilities, 30 E. Broad 8t., 12th
floor, Uolumbus, Ohip 432135, )

I you do not request a hearing within the time sllowed, an adjudication order will
be issued denying your provider certification applications.

Sincerely,

%"J H”"X’"‘

Angelia Morgan
Provider Centification Manager

ce: Kathryn Haller, Chief Legal Counsel, DODD
Brad Singer, Associate General Counsel, DODD
Patrick Stephan, Deputy Director, Medicaid Dievelopment & Administration, DODD
Debbie Hoffine, Operations Administrator, DODD
Roger Carroll, Principal Assistant Attorney General, Ohio Attorney General

Theresa Ryan, Manager, DODD
Maryzom Burns, Acting Superintendent, Lucas County Board of B




OHIO DEPARTMENT OF DEVELOPMENTAL DISABILITIES

DODD Provider Certification

In the matter of Proposed Denial of
No. 4803761

Application to Renew Certifications of
Hearing Examiner
Robert C. Angell

Open Arms, Inc., Provider.

OPEN ARMS’ MOTION FOR HEARING EXAMINER ROBERT C. ANGELL TO
RECUSE HIMSELF FROM SERVING AS HEARING EXAMINER

I Introduction

This matter is set for hearing on September 23, 2014. The Ohio Department of
Developmental Disabilities (“DODD”), pursuant to R.C. §119.09, has appointed attorney
Robert C. Angell as the independent hearing examiner to hear this matter. For the
reasons more fully set forth below, respondent respectfully requests that Mr. Angell
recuse himself from hearing this matter and that the Director of DODD appoint an
independent hearing examiner to hear this matter.

Respondent consulted with Mr. Angell as a private attorney in DODD
investigations of Open Arms, Inc. occurring in 2013. Those investigations are not yet
dismissed. Open Arms is Mr. Agnell’s former client within the meaning of Rule 1.9 of
the Ohio Rule of Professional Conduct (“ORPC”). Open Arms has not waived the
conflict. Mr. Angell has confidential information about Open Arms and DODD’s
investigations and cannot be independent and impartial in any matter coming before him
involving Open Arms.

One cannot unlearn things learned in confidence in an attorney-client relationship.
Should he recommend to the Director of DODD that Open Arms’ certification be non-

renewed, it is apparent that he will have used information gained as a result of the




attorney-client privilege and his former representation of Open Arms in violation of
ORPC Rules 1.9(c) and 1.6. For these reasons, Open Arms requests that Mr. Angell
recuse himself from hearing the instant matter and that the Director of DODD appoint an

independent hearing examiner.

1. Facts

On or about June 28, 2013, DODD issued two notices of opportunity for hearing
alleging that Open Arms, Inc. violated several provisions of the Ohio Revised Code and
the Ohio Administrative Code. See Affidavit of Melissa N. Siler-Stoll 2 (Exhibit 1),
The Affidavit of Melissa N. Siler-Stoll is hereby expressly incorporated by reference
herein.

On or about July 5, 2013, Melissa Siler-Stoll (the president of Open Arms)
retained Melissa J. Mitchell of Collis, Smiles + Collis, LLC, 1650 Lake Shore Drive,
Suite 225, Columbus, Ohio, 43204, to defend and represent Open Arms and her in the
matter with DODD. See id 93.

On or about October 23, 2013, it became necessary to replace Ms. Mitchell and
find another attorney to defend and represent Open Arms and Ms. Siler-Stoll in the
matter with DODD. See id. 94.

On or aboui QOctober 28, 2013, Ms. Siler-Stoll contacted her regular attorney,
Kimberly B. Kuhn of Churchill Smith Rice Swinkey & Kuhn, L.L.P., 9042 Lewis
Avenue, Temperance, Michigan, 43623, about the situation with Ms. Mitchell. Ms. Kuhn
advised Ms. Siler-Stoll to terminate Ms. Mitchell and obtain another attorney to represent

Open Arms and her in the matter with DODD. See id 985.



Ms. Kuhn researched Ohio professional licensure defense attorneys and referred
several to Ms. Siler-Stoll, including Jeffrey J. Jurca of Jurca & Lashuk, L.L.C., 240 North
Fifth Street, Suite 330, Columbus, Ohio, 43215. Ms. Kuhn personally spoke to Mr. Jurca
on Ms. Siler-Stoll’s behalf. See id. 96.

On or about November 4, 2613, Ms. Siler-Stoll contacted Mr. Jurca by telephone.
Mir. Jurca advised Ms. Siler-Stoll that he would love to take on her case but he was too
busy at that time to take Open Arms and Ms. Siler-Stoll on as clients. However,
Mr. Jurca referred Ms. Siler-Stoll to (i) Eric J. Plinke of Dinsmore, 191 West Nationwide
Boulevard, Suite 300, Columbus, Obio, 43215, and (ii) Robert C. Angell of Angell Law
Offices, LLC, 13587 Capetown Avenue, Pickerington, Ohio, 43147-8855. See id ¥7.

On or about November 4 or 5, 2013, Ms. Siler-Stoll contacted Mr. Angell by
telephone. During Ms. Siler-Stoll’s telephone conversation with Mr. Angell, she
disclosed detailed, substantive, and confidential information about DODD allegations,
Open Arms, and herself. Mr. Angell listened to her carefully and asked several follow-up
questions about Open Arms and her. Mr. Angell requested a retainer payment.
Mzr. Angell also requested documents related to the case. Ms. Siler-Stoll received at least
one follow-up telephone call from Mr, Angell. She did not return Mr. Angell’s telephone
calls because, by then, she had retained her current attorney. See id. 98.

The detailed, substantive, and confidential information about DODD allegations,
Open Arms, and Ms. Siler-Stoll that she disclosed to Mr. Angell in November 2013 are
substantially related to the administrative charges that DODD leveled against Open Arms

and her on March 6, 2014 and April 28, 2014. See id. 99.



DODD has appointed Mr. Angell to serve as hearing examiner in the
administrative hearing regarding the allegations contained in the March 6, 2014 and
April 28, 2014 letters. See id. 910.

Because Ms. Siler-Stoll disclosed detailed, substantive, and confidential
information about the original DODD allegations, Open Arms, and her to Mr. Angell, be
has personal knowledge of facts that are also in dispute in the administrative charges that
DODD leveled against Open Arms and her in March 6, 2014 and April 28, 2014 letters.
See id. Y11.

During Ms. Siler-Stoll’'s November 4 or 5, 2013 telephone conversation with
Mr. Angell, he indicated that he was a former Ohio Assistant Attorney General.
He indicated that he personally knew Assistant Attorney General Roger Carroll.
Mr, Carroll is the attorney of record for DODD in the case against Open Arnms and
Ms. Siler-Stoll. Mr. Angell indicated that Mr. Carroll is an “old friend” of his. Mr.
Angell indicated that he could use his friendship with Mr. Carroll to Open Arms’ and Ms.
Siler-Stoll’s advantage. Specifically Mr. Angell stated: “Roger is more laid back and
sometimes needs te have his hand forced to see the bigger picture, but he is an old friend
of mine and that could work in our favor.” See id §12.

During Ms. Siler-Stoll’s November 4 or 5, 2013, telephone conversation in which
she disclosed detailed, substantive, and confidential information about the original
DODD allegations, Open Arms, and herself to Mr. Angell, he demanded that she pay him
a $5,000 retainer. Mr. Angell indicated that the total fee would cost approximately
$15,000 if the matter did not settle and a hearing was necessary. Ms. Siler-Stoll told

Mr. Angell that her original attorney (Ms. Mitchell) had attempted settlement but that



DODD was not interested in settling the case. Mr. Angell replied: “Like I said before,
maybe 1 can push {Mr. Carroll]’s hand a little further than [Ms. Mitchell] could.”
Ms. Siler-Stoll interpreted this to mean that Mr. Angell represented to her that he could
use his friendship with Mr. Carroll to influence the outcome of the case in Open Arms’
and her favor. See id 913.

Open Arms and Ms. Siler-Stoll have never provided consent, express, implied, or
otherwise, to Mr. Angell for him to represent another person, agency, or entity in the
same or substantially related matter in which such other person, agency, or entity is
materially adverse to Open Arms’ or Ms, Siler-Stoll’s interests, such as DODD’s
administrative charges against Open Arms and her contained in the March 6, 2014 and
April 28, 2014 letters. See id §14.

Ms. Siler-Stoll has good reason to believe that Mr. Angell cannot be impartial to
Open Arms, her attorneys, or her. Ms. Siler-Stoll also has good reason to believe that

Mr. Angell has personal bias against Open Arms, her attorneys, and her. See id §15-21.

HI.  Law and argument

In the instant case, DODID’s April 28, 2014/ letter notifying Open Arms that it
proposes to issue an adjudication order denying the renewal of its certification indicated
that the company is entitled to an administrative hearing pursuant to R.C. Chapter 119.
See R.C. §5123.166(D)2). R.C. §119.09 permits the director to appoint a hearing officer
or referee to hear the case. The director of DODD appointed Mr. Angell as the hearing

axaminer.

t Le., DODD’s revised notice of opportunity for hearing in this case.



A. Due process concerns requiring Mr. Angell’s recusal

The Fourteenth Amendment to the United States Constitution prohibits
any state from depriving “any person of life, liberty, or property, without
due process of law.” “ State ex rel Haylett v. Ohio Bur. of Workers’
Comp. (1999}, 87 Ohio St.3d 325, 331. Under the Ohic Constitution,
“Section 16, Article I . . . states that ‘every person, for an injury done him
in his land, goods, person, or reputation, shall have remedy by due course
of law.” Id. See also, Sorrell v. Thevenir (1994), 69 Ohio St.3d 415, 422-
423, citing Direct Plumbing Supply Co. v. Davton (1941), 138 Ohio St.
540, 544 (stating that “{t}he ‘due course of law’ provision [in Section 16,
Article I of the Ohio Constitution] is the equivalent of the ‘due process of
law’ provision in the Fowrteenth Amendment to the United States
Constitution™); Chirila, supra, at 593, citing LTV Steel Co. v. Indus.
Comm. (2000), 140 Obic  App.3d 680, 688  (stating that
“[djue process rights guaranteed by the United States and Ohio
Constitutions apply in administrative proceedings™).

Althof v. Ohio State Board of Psychology, 10th Dist. No. 05AP-1169, 2007-Ohio-1010,

12,

“In a due process challenge pursuant o the Fourteenth Amendment, the

first inquiry is whether a protected property or liberty interest is at stake.”

Hayleit, at 331, citing Am. Mfrs. Mut. Ins. Co. v. Sullivan (1999),

526 U.S. 40, 59,119 S.Ct. 977, 989; Mathews v. Eldridge (1976), 424

U.8. 319,96 S.Ct. 893.
Id %15. Revocation of a license implicates a property interest for which due process
must be afforded. Id 16. A service provider granted a certificate pursuant fo
R.C. §5123.045 has a property interest in that certificate. Action taken against a
provider’s certificate must comport with R.C. Chapter 119.

Open Arms has a number of waivers and certificates issued to it pursuant fo
R.C. §5123.045. Accordingly, it has a property interest in those certificates and waivers.
Auy action DODD takes against those certificates or waivers must comport with due

process under both the Fourteenth Amendment to the U.S. Constitution and the Article ],

Section 16 of the Ohio Constitution.



Proceedings pursuant to R.C. Chapter 119 must comport with the U.S. and Ohio
Constitutions, R.C. §119.12 allows a respondent to challenge the constitutional
sufficiency of any decision reached.

“When the Constitution requires a hearing, it requires a fair one, one
before a tribunal which meets at least currently prevailing standards of
impartiality.” Wong Yang Sung v. McGrath, 339 U.S. 33, 50 (1950).
“And, of course, an impartial decisionmaker is essential.” Cf In re
Murchison, 349 U. S. 133 (1955); Wong Yang Sung v. McGrath,339 U.S
33,339 U. 8. 45-46 (1950). Goldberg v. Kelly (1950), 397 1.S. 254, 271.
Ohio Bell Tel. Co. v. Pub. Util. Comm. of Ohio (1937), 301 U.S. 292, 304-
305,57 8.Ct. 724, 730-731,81 L.Ed. 1093, discussed the procedural
safeguards required of quasi-judicial administrative agencies. . . .

“Regulatory commissions have been invested with broad powers within
the sphere of duty assigned to them by law. Even in quasi-judicial
proceedings their informed and expert judgment exacts and receives a
proper deference from courts when it has been reached with due
submission to constitutional restraints. ... Indeed. much that they do
within the realm of administrative discretion is exempt from supervision if
those restraints have been obeyed. All the more insistent is the need, when
power has been bestowed so freely, that the inexorable safeguard ... of a
fair and open hearing be maintained in its integrity. ... The right to such
a hearing is one of ‘the rudiments of fair play’ . . . assured to every litigant
by the Fourteenth Amendment as a minimal requirement. * * * «
{Citations omitted.)

State ex rel Ormet C.’drp. v. Industrial Comm’n. of Ohio, 54 Ohio St.3d 102, 103,
561 N.E.2d 920 (1990).

The right to a fair and open hearing is one of the rights given {o every litigant by
the Fourteenth Amendment to the U.S. Constitution. This principal applies equally in
administrative proceedings. See id. at 104 (citing Goldberg v. Kelly, 397 U.S. 254, 90
S.Ct. 1011, 25 L.Ed.2d 287 (1970); State, ex rel. Canter, v. Indus. Comm'n, 28 Ohio
St.3d 377, 504 N.E.2d 26 (1986); State, ex rel. Finley, v. Dusty Drilling Co. {1981),2

Ohio App.3d 323, 441 N.E.2d 1128, (1981)).



A conflict of interest, like Mr. Angell’s is inconsistent with due process
evidencing partiality that requires disqualification. A hearing officer that acted as
counsel to the respondent is the type of conflict of interest for which the hearing officer
must be disqualified. See American Cyanimid Co. v. FTC, 363 F.2d 757 (6th Cir. 1966).

“An administrative hearing of such importance and vast potential

consequences must be attended, not only with every clement of fairness

but with the very appearance of complete fairness. Only thus can the

tribunal conducting a quasi-adjudicatory proceeding meet the basic

requirement of due process.”
Id. at 767 (citing Amos Treat Co. v. Securities and Exchange Commission, 306 F.2d 260
(D.C. Cir. 1962)).

“It is fundamental that both unfairness and the appearance of unfairness should be

avoided. Wherever there may be reasonable suspicion of unfairness, it is best to

disqualify. See Prejudice and the Administrative Process, 59 Nw.U.L.Rev. 216,

231 (1964); Disqualification of Administrative Officials for Bias, 13 Vand.L.Rev.

713, 727 (1960).”

Id

“Litigants are entitled to an impartial tribunal whether it consists of one man or
twenty and there is no way which we may know of whereby the influence of one upon
the others can be quantitatively measured.” Berkshire Employees Association of
Berkshire Knitting Mills v. NLRB, 121 F.2d 235, 239 (3d Cir. 1941).

In the instant case, Ms. Siler-Stoll (Open Arms’ president), consulted Mr. Angell
(the hearing examiner appointed to hear this maiter) specifically on allegations and
investigations occurring before DODD. The investigations about which Ms. Siler-Stoll
consulied Mr. Angell were before DODD and are substantially related to the instant

matter. Accordingly, Mr. Angell cannot sit in judgment on the instant case consistent

with due process.



Mr. Angell has a conflict of interest of the nature that the Sixth Circuit in
American Cyanimid indicated requires disqualification in an administrative proceeding.
To allow him to preside over the current matter violates the Fourteenth Amendment to
the U.S. Constitution and Article I, Section 16 of the Ohio Constitution. Mr. Angell
cannot be unbiased about the matter before him and is, therefore, necessarily disqualified

from hearing it.

B. Conflict of interest concerns requiring Mr. Angell’s recusal

ORPC Rule 1.9 addresses an attorney’s duties to former clients. Such a conflict
cannot be waived. While it is true that Open Arms ultimately retained other counsel,
nevertheless Mr. Angell is privy to confidential information protected by the attorney-
client privilege set forth in ORPC Rule 1.6. Mr. Angell is not permitted to reveal those
communications without Ms. Siler-Stoll’s express consent. She has not given such
consént. Nor has she or Open Arms waived the conflict of interest in ORPC Rule 1.9.

Inasmuch as DODD is actually prosecuting Open Arms, there is no question that,
as the factfinder, Mr. Angell has information that he will use adverse to his former client
should his decision be 1o non-renew Open Arms’ certificates. Mr. Angell has a
continuing duty of loyalty to his former client. That duty never expires.

Nor is the fact that Open Arms never retained him dispositive. Where, as here, a
potential client has contacted an attorney and revealed confidential information regarding
a pending or impending legal matter, the attorney is prohibited from revealing the
information regardless of whether the client actually hires him. See Jn re OM Securities

Litigation, 22 FR.D. 579 (N.D. Ghio 2005).



Communications made to an attorney for the purpose of seeking legal
representation are protected by privilege and an attorney may not subsequently reveal
them absent waiver. See R.C. §2317.02. The statute defines “client” as one who consults
an attorney for the purpose of retaining the attorney or securing his professional legal
services or advice. See R.C. §2317.021. The attorney cannot be compelled to reveal, nor
is he permitted to reveal, the privileged conumunication. See Spirzer v. Stillings (1924),
169 Ohio St. 297, 142 N.E. 365 (1924).

Nor is the privilege waived by the crime fraud exception to ORPC Rule 1.6.
ORPC Rule 1.6 (b)(2) applies to future acts and DODD’s April 28, 2014 letter addresses
alleged past acts. For the exception to apply, an attorney would have to learn that his
client intended to commit a crime or fraud and notify the appropriate authority to prevent
it or the client would have to use the attorney’s services in furtherance of the fraud or
crime. Neither of those situations exists in the instant matter.

As is set forth in Comment [2] to ORPC Rule 1.9, the degree to which an attorney
is involved is a factor. Here, Mr. Angell was directly involved in Ms. Siler-Stoll’s
rendering of confidential information to him regarding DODD’s investigation and
prosecution of Open Arms. Where that is so, Comment [2] provides that it is an absolute
prohibition for the lawyer to reprcéem a party adverse to the former client’s interests.
How much more prohibited then, is it for an attorney to actually sit in judgment on a case
the very issues of which his former client discussed with him in previous consultation?
It cannot be done. There can be no objectivity., Mr. Angell simply knows too much.

Comment [3] to ORPC Rule 1.9 gives an example of “substantially related”

matters. There it states that a Jawyer representing a client to obtain environmental
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permits to build a shépping center could not then represent a client seeking to oppose
rezoning of the property based on the permits. That example is on all fours with the
current situation. Having obtained confidential information from Ms. Siler-Stoll relative
to DODD’s revocation of Open Arms’ certifications, he cannot now sit as a hearing
examiner in DODD’s hearing to deny the renewal of the certificates.

ORPC Rule 1.9, Comment [5] makes clear that the prohibition exists for attorneys
with actual knowledge regarding information protected by ORPC Rule 1.6. Comment [7]
makes clear the attorney’s continuing duty o preserve the information protected by
ORPC Rule 1.6. Comment {8] clearly sets forth ORPC Rule 1.9(c)’s prohibition of using
this confidential information in subsequent proceedings against the client. If DODD
issued an order denying renewal of Open Arms’ certifications, then Mr. Angell would
necessarily violate this rule if he is the hearing examiner. There simply is no way to
differentiate or forget what he learned in confidence. Open Arms’ hearing will not be
before an impartial hearing examiner if Mr. Angell remains the hearing examiner in this

€3sc.

IV.  Counclusion

Open Arms is entitled, pursuant to both the U.S. and Ohio Constitutions, to an
independent hearing officer for DODD’s hearing scheduled for September 23, 2014.
Mr. Angell’s former consultation with Mr. Siler-Stoll and Open Arms makes it
impossible for him to act impartially in this matter. The impropriety and appearance of
impropriety is too great to allow Mr. Angell to pass judgment on the instant matter. Due

process requires that Mr. Angell recuse himself from acting in such a capacity.

11



As former counsel to Ms. Siler-Stoll and Open Arms, Mr. Angell has a conflict of
interest that Ms. Siler-Stoll and Open Arms have not waived regarding the instant matter.
There is no way to unlearn confidential information learned during the course of the
attorney-client relationship. Should he rule against the respondent, it is clear that he will
be using information learned from his consultation with Ms. Siler-Stoll and Open Arms
against his former clients. Asa result, Mr. Angell would necessarily violation
ORPC Rule 1.9%a) and (c).

For the foregoing reasons, Open Arms respectfully requests that Mr. Angell
recuse himself and that the Director of DODD appoint another independent hearing
examiner to hear this matter.

Respectfully submitted, -~

A

David V. Pation (0070930
David V. Pation, Attorney at Law

P.0O. Box 39192
Solon, OH 44139-0192

(440) 248-1078 (telephone)
(440) 201-6465 (facsimile)
dpatton(@lawpatton.com {email)
www.lawpatton.com (website)

Counsel for Open Arms, Inc.
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CERTIFICATE OF SERVICE

A copy of the foregoing Open Arms® Motion For Hearing Examiner
Robert C. Angell To Recuse Himself From Serving As Hearing Fxaminer was sent via
(1) email, and (i) regular U.S. Mail, postage prepaid, on September 12, 2014, to the
following:
Robert C. Angell (0061151)
13587 Capetown Avenue
Pickerington, OH 43147-8855
rangell0593(@sbeglobal.net
Hearing Examiner
Roger F. Carroll (0023142)
Assistant Attorneys General
Ohio Attorney General’s Office
Health & Human Services Section
30 East Broad Street, 26th Floor
Columbus, OH 43215
roger.carroli@ohioattorneygeneral.gov
Counsel for DODD
Bradley C. Singer (0042016)
Associate General Counsel
Ohio Department of Developmental Disabilities
30 East Broad Street, 12th Floor
Columbus, OH 43215
bradley.singer@dodd.ohio.gov

Counsel for DODD L T

David VPatton(OO’?O‘)S o)

Counsel for Open Arms, Inc.



Exhibit 1: Affidavit of Melissa N. Siler-Stoll
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BEFORE THE OHIO DEPARTMENT OF DEVELOPMENTAL DISABILITIES

COLUMBUS, OHIO
In The Matter Of:
Robert C. Angell, Esq.
OPEN ARMS Hearing Examiner

September 15, 2014

HEARING EXAMINER’S ENTRY AND ORDER

This matter comes before me on Respondent’s motion for recusal, received on September

15,2014.

Respondent’s motion is hereby DENIED. The hearing in this matter shall commence as

scheduled on September 23, 2014.

IT IS SO ORDERED.

Wﬁ.ﬂv/é

9/15/2014
Date

Robert C. Angell
Ohio Supreme Court #0061151

Hearing Examiner

EXHIBIT




CERTIFICATE OF SERVICE

I hereby certify that the foregoing Entry and Order was served upon the following by

electronic mail only this 15 day of September, 2014:

Roger Carroll, Esq.
roger.carroll@ohioattorneygeneral.gov

David V. Patton, Esq.
dpatton@lawpatton.com

Bradley C. Singer, Esq.
bradley.singer@dodd.ohio.gov

W&.@%

Robert C. Angell
Ohio Supreme Court #0061151




AFFIDAVIT OF MELISSA N. SILER-STOLL RE: RULE 12.02(B)

In Lucas County, Ohio, on September 16, 2014, Melissa N. Siler-Stoll, after being

duly sworn according to law, states as follows:

1) I am over eighteen years old and have personal knowledge of the facts set

forth in this Affidavit.

2) I am competent to testify to all matters stated in this Affidavit and in the

accompanying Complaint For Writ Of Prohibition.

3) The accompanying Complaint For Writ Of Prohibition is hereby incorporated
by reference to this Affidavit.

4) This Affidavit is made pursuant to Rule 12.02(B) of The Supreme Court of
Ohio Rules of Practice.

5) All of the allegations and exhibits of the accompanying Complaint For Writ
Of Prohibition are true, accurate, and correct to the best of my current

knowledge, information, and belief.

Affiant states nothing further.

Melissa N. Siler-Stoll

Sworn to and subscribed in my presence on September 16, 2014.

aM*iMi/v ,

Ltz

Notary Public

b@ﬁ?\gﬁkﬁ&

me "

g\,@m

%k(ﬁ

s,m ) 0

i

V' THE OHIO LEGAL BLANK'CO;, ING, )

EXHIBIT

: o @/
\  CLEVELAND OHIO. a4102-1708 - 4




	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36
	page 37
	page 38
	page 39
	page 40
	page 41
	page 42
	page 43
	page 44
	page 45
	page 46
	page 47
	page 48
	page 49
	page 50
	page 51
	page 52
	page 53
	page 54
	page 55
	page 56
	page 57
	page 58
	page 59
	page 60
	page 61
	page 62
	page 63
	page 64
	page 65
	page 66
	page 67
	page 68
	page 69
	page 70
	page 71
	page 72
	page 73
	page 74
	page 75
	page 76
	page 77
	page 78
	page 79
	page 80

