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IN THE SUPREME COURT OF OHIO

In the Matter of the Application of : Case No. 14-1505
The Dayton Power and Light Company for
Approval of Its Electric Security Plan, etc. . Appeal from the Public Utilities

Commission of Ohio

Public Utilities Commission of Ohio
Case Nos. 12-426-EL-SSO,

12-427-EL-ATA,
12-428-EL-AAM,
12-429-EL-WVR, and
12-672-EL-RDR

NOTICE OF CROSS-APPEAL OF
THE DAYTON POWER AND LIGHT COMPANY

Pursuant to R.C. 4903.11 and 4903.13 and S.Ct.Prac.R. 10,02(A)(3), Cross-

Appellant The Dayton Power and Light Company ("DP&L") gives notice of its cross-appeal

from the following orders of Appellee, the Public Utilities Commission of Ohio ("Commission"),

which were entered in Pub. Util. Comm. Nos. 12-426-EL-SSO, 12-427-EL-ATA, 12-428-EL-

AAM, 12-429-EL-VJVR, and 12-672-EL-RDR ("DP&L ESP Case"): ( 1) September 4, 2013

Opinion and Order (attached as Exhibit A); (2) September 6, 2013 Entry Nunc Pro Tunc

(attached as Exhibit B); (3) October 23, 2013 Entry on Rehearing (attached as Exhibit C);

(4) March 19, 2014 Second Entry on Rehearing (attached as Exhibit D); and (5) June 4, 2014

Fourth Entry on Rehearing (attached as Exhibit E) (collectively, the "ESP Orders")

In the DP&L ESP Case, the Commission approved a modified version of DP&L's

application to establish a standard service offer in the form of an Electric Security Plan ("ESP")

under R.C. 4928.143. Sept. 4, 2013 Opinion and Order; Sept. 6, 2013 Entry Nunc Pro Tunc. On



October 4, 2013, DP&L filed a timely application for rehearing, which was granted in part for

further consideration of certain issues and denied in part. Oct. 23, 2013 Entry on Rehearing,

p. 5. Following further consideration of those issues, the Commission granted in part and denied

in part DP&L's application for rehearing. Mar. 19, 2014 Second Entry on Rehearing, p. 34. On

April 18, 2014, DP&L filed a timely second application for rehearing. The Commission granted

DP&L's second application for rehearing for further consideration. May 7, 2014 Third Entry on

Rehearing, p. 3 (attached as Exhibit F). Following that consideration, the Commission granted in

part and denied in part DP&L's second application for rehearing. June 4, 2014 Fourth Entry on

Rehearing, p. 12. The Office of the Ohio Consumers' Counsel filed an application for rehearing

regarding the Commission's Fourth Entry on Rehearing. On July 23, 2014, the Commission

issued its Fifth Entry on Rehearing (attached as Exhibit G), and no party filed an application for

rehearing as to that entry. Consequently, the Commission's ESP Orders are now final and

appealable. Senior Citizens Coalition v. Pub. Zltil. Comm., 40 Ohio St.3d 329, 333, 533 N.E.2d

353 (1988) (per curiam) (holding that the sixty-day appeal period of R.C. 4903.11 begins to run

from the date of denial of the last application for rehearing).

The ESP Orders are unlawful and unreasonable for the reasons set forth in the

following assignments of error:

The ESP Orders are unlawful and unreasonable because the Commission's
authorization of the Service Stability Rider Extension ("SSR-E") is
inconsistent with R.C. 4928.143(B)(2)(d). (Error committed at Opinion
and Order, pp. 26-28 and Entry Nunc Pro Tunc, p. 2; rehearing denied at
Second Entry on Rehearing, pp. 12-16).

A. Section 4928.143(B)(2)(d) does not authorize the Commission to
limit the amount of a stability charge that DP&L would seek in a
future proceeding. (Error committed at Opinion and Order, p. 26
and Entry Nunc Pro Tunc, p. 2; rehearing denied at Second Entry
on Rehearing, pp. 12-13).
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B. The five conditions imposed by the Commission for DP&L to
recover the SSR-E are not contained in Section 4928.143(B)(2)(d),
and imposition of those conditions in effect rewrote that statute.
(Error committed at Opinion and Order, pp. 27-28; rehearing
denied at Second Entry on Rehearing, pp. 14-16).

C. The Commission's decision to condition DP&L's recovery of the
SSR-E on the implementation of Advanced Metering Infrastructure
and Smartgrid is unsupported by the record. (Error committed at
Opinion and Order, p. 28; rehearing denied at Second Entry on
Rehearing, pp. 14-16).

D. The Commission's deadline for DP&L to file a distribution rate
case as a condition for implementing the SSR-E is unreasonable
and should be extended. (Error committed at Opinion and Order,
p. 27; rehearing denied at Second Entry on Rehearing, pp. 14-16).

II. The ESP Orders are unlawful and unreasonable because the Commission
accelerated its original deadline for DP&L to transfer its generation assets
from May 31, 2017 to January 1, 2017. (Error committed at Second Entry
on Rehearing, pp. 17-18; rehearing denied in part at Fourth Entry on
Rehearing, pp 5-6).

III. The ESP Orders are unlawful and unreasonable because they accelerated
blending in the competitive bidding process both from the blending
schedule proposed by DP&L and from the schedule originally established
in the September 6, 2013 Entry Nunc Pro Tunc. (Error committed at
Second Entry on Rehearing, pp. 18-19; rehearing denied at Fourth Entry
on Rehearing, pp. 3-4)

The ESP Orders should be reversed on those grounds. In the alternative, the

Court should affirm the Commission's orders.



Respectfully submitted,

.-----.
Ju . Sobecki (0067186)
T DAYTON POWER AND

LIGHT COMPANY
1065 Woodman Drive
Dayton, OH 45432
Telephone: (937) 259-7171
Telecopier: (937) 259-7178
Email: judi.sobecki@dplinc.com

......... ^.^^^^`
Charles J. Faruki (001041 )

(Counsel of Record)
Jeffrey S. Sharkey (0067892)
FARUKI IRELAND & COX P.L.L.
500 Courthouse Plaza, S.W.
10 North Ludlow Street
Dayton, OH 45402
Telephone: (937) 227-3705
Telecopier: (937) 227-3717
Email: cfaruki@ficlaw.com

jsharkey@ficlaw.com

Attorneys for Cross-Appellant
The Dayton Power and Light Company
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CERTIFICATE OF FILING

Pursuant to S.Ct.Prac.R. 3.11(C)(2), I certify that this Notice of Cross-Appeal by

The Dayton Power and Light Company has been filed with the Docketing Division of the Public

Utilities Commission of Ohio by leaving a copy at the office of the Commission in Columbus,

Ohio, in accordance with Ohio Admin. Code 4901-1-02(A) and 4901-1-36, this 19th day of

September, 2014.



CERTIFICATE OF SERVICE

I certify that a copy of the foregoing Notice of Cross-Appeal of The Dayton

Power and Light Company has been served via electronic mail, upon the following counsel of

record, this 19th day of September, 2014:

Samuel C. Randazzo, Esq.
Frank P. Darr, Esq.
Matthew R. Pritchard, Esq.
MCNEES WALLACE & NURICK LLC
21 East State Street, 17th Floor
Columbus, OH 43215-4225
sam@mwncmh.com
fdarr@mwncmh.com
mpritchard@mwncmh.com

Mark A. Hayden, Esq.
FIRSTENERGY SERVICE COMPANY
76 South Main Street
Akron, OH 44308
haydenm@firstenergycorp. c om

James F. Lang, Esq.
Laura C. McBride, Esq.
CALFEE, HALTER & GRISWOLD LLP
1400 KeyBank Center

Attorneys for Industrial Energy Users-Ohio

Philip B. Sineneng, Esq.
THOMPSON HINE LLP
41 South High Street, Suite 1700
Columbus, OH 43215
Philip. Sineneng@ThompsonHine.com

Amy B. Spiller, Esq.
Deputy General Counsel
Jeanne W. Kingery, Esq.
Associate General Counsel
DUKE ENERGY RETAIL SALES, LLC and
DUKE ENERGY COMMERCIAL ASSET
MANAGEMENT, INC.
139 East Fourth Street
1303-Main
Cincinnati, OH 45202
Amy. Spiller@duke-energy.com
Jeanne.Kingery@duke-energy.com

800 Superior Avenue
Cleveland, OH 44114
jlang@calfee.com
lmcbride@calfee.com

N. Trevor Alexander, Esq.
CALFEE, HALTER & GRISWOLD LLP
1100 Fifth Third Center
21 E. State St.
Columbus, OH 43215-4243
talexander@calfee.com

David A. Kutik, Esq.
JONES DAY
North Point
901 Lakeside Avenue
Cleveland, OH 44114
dakutik@jonesday.com

Allison E. Haedt, Esq.
JONES DAY
325 John H. McConnell Blvd., Suite 600
Columbus, OH 43215-2673
aehaedt@jonesday.com

Attorneys for Duke Energy Retail Sales, LLC and Attorneys for FirstEnergy Solutions Corp.
Duke Energy Commercial Asset Management,
Inc.
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Robert A. McMahon, Esq.
EBERLY MCMAHON LLC
2321 Kemper Lane, Suite 100
Cincinnati, OH 45206
bmcmahon@emh-law.com
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Associate General Counsel
Elizabeth Watts, Esq.
Associate General Counsel
DUKE ENERGY OHIO, INC.
139 East Fourth Street
1303-Main
Cincinnati, OH 45202
Elizabeth.Watts@duke-energy.com
Rocco.D'Aseenzo@duke-energy.com

Attorneys for Duke Energy Ohio, Inc.
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Attorneys for Ohio Energy Group
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EnerNOC, Inc.
471 East Broad Street
Columbus, OH 43215
Telephone: (614) 507-7377
Email: gpoulos@enernoc.com

Attorney for EnerNOC, Inc.

Colleen L. Mooney, Esq.
OHIO PARTNERS FOR AFFORDABLE
ENERGY
231 West Lima Street
P.O. Box 1793
Findlay, OH 45839-1793
cmooney2@columbus.rr.com

Jay E. Jadwin, Esq.
AMERICAN ELECTRIC POWER
SERVICE CORPORATION
155 W. Nationwide Blvd., Suite 500
Columbus, OH 43215
jejadwin@aep.com

Attorney for AEP Retail Energy Partners LLC

M. Anthony Long, Esq.
Senior Assistant Counsel
HONDA OF AMERICA MFG., INC.
24000 Honda Parkway
Marysville, OH 43040
tony_long@ham.honda.com

Attorney for Honda of America Mfg., Inc.

Richard L. Sites, Esq.
General Counsel and Senior Director of
Health Policy
OHIO HOSPITAL ASSOCIATION
155 East Broad Street, 15th Floor
Columbus, OH 43215-3620
ricks@ohanet.org
and
'I'homas J. O'Brien, Esq.
BRICKER & ECKLER LLP
100 South Third Street
Columbus, OH 43215-4291
tobrien@bricker.com

Attorneys for Ohio Hospital Association

Thomas W. McNamee, Esq.
Devin D. Parram, Esq.
Assistant Attorneys General
180 East Broad Street
Columbus, OH 43215
Thomas. mcnamee@puc. state. oh. us
devin.parram@puc. state. oh. us

Attorneys for the Staff of the Public Utilities
Commission of Ohio

Attorney for Ohio Partners for Affordable Energy



Mark S. Yurick, Esq.
(Counsel of Record)
Zachary D. Kravitz, Esq.
TAFT STETTINIUS & HOLLISTER LLP
65 East State Street, Suite 1000
Columbus, OH 43215
myurick@taftlaw.com
zkravitz@taftlaw.com

Attorneys for The Kroger Company

Mark A. Whitt, Esq. (Counsel of Record)
Andrew J. Campbell, Esq.
WHITT STURTEVANT LLP
The KeyBank Building
88 East Broad Street, Suite 1590
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whitt@whitt-sturtevant.com
campbell@whitt-sturtevant.com

Vincent Parisi, Esq.
INTERSTATE GAS SUPPLY, INC.
6100 Emerald Parkway
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vparisi@igsenergy.com
mswhite@igsenergy.com

Attorneys for Interstate Gas Supply, Inc.

Trent A. Dougherty, Esq. Counsel of Record
Cathryn N. Loucas, Esq.
OHIO ENVIRONMENTAL COUNCIL
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Christopher C. Thompson, Esq.
Staff Attorney (admitted pro hac vice)

USAF Utility Law Field Support Center
139 Barnes Drive, Suite 1
Tyndall AFB, FL 32403-5319

Attorneys for Federal Executive Agencies

-----------
Jeffrey V-'J harkey

6



EXHIBIT A



BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of The ^
Dayton Power and Light Company for ^ Case No.12-426-FL,-SSO
Approval of its Electric Security I^lan. }

In the Matter of the Application of The
Dayton Power and Light Company for
Approval of Revised Tariffs.

^
^ Case No. 12-427--EL-ATA

^

In the Matter of the Application of The ^
Dayton Power and Light Company for ) Case No. 12-428-EL-AAM
Approval of Certain Accounting )
Authority. ^

I^ the Matter of the Application of The
Dayton. Power and Light Compafliy for
Waiver of Certain C.:oz^ni-ission Rules.

^
^ Case No. 12m429--FLmWVR
)

In the Matter of the Application of The ^
Dayton Power and Light Company to Case No.12m672-EL-RDIZ
Establish Tariff Riders. ^

OPINION AND ORDER

The Commission, considering the abcave-entitled applications, and the record in
these proceedings, hereby issues its opinion and order in these matters.

APPEARANCES:

Faruki, Ireland & Cox, PLL, by Charles J. Faruki and Jeffrey S. Sharkey,
500 Cou-rthouse Plaza, S.W., 10 Ludlow Street, Day-ton, Ohio-45402, and Judi L. S®beeki,
1065 Woodman Drive, Dayton, 01-iio 45432, on b^b.aIf of The Dayton Power and Light
Company.

Mik-e DeWine, Ohio Attorney General, by William Wright, Section Chief, and
Thomas W. McNamee, Werner L. Margard III, and Devin D. Parram, Assistant Attorneys
General, 180 East Broad. Street, Columbus, Ohio 43225Y on behalf of the staff of the Public
Utilities ^ornrrdssion of Ohio.

Bruce J. Weston, C}hio Cc^^sumers" Counsel, by Maureen R. Grady,
Edmund Berger, and Melissa R. Yost, Assistant ^onsaamers" Counsel, 10 West Broad

EXEIIBIT A
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Street, Suite 1800, Columbus, Ohio 43215, on behalf of the residential customers of
The Dayton Power and Light Conipany.

McNees, WaII.ace & Nurick, LLC, by Samuel C. Randazzo, Frank P. Darr, Joseph E.
Oliker, and Matthew R. Pritchard, 21 East State Street, Suite 17{}0, Columbus, Ohio 43215,
on behalf of Industrial Energy Users-Ohio.

Calfee, Halter & Griswold, LLP, by James F. Lang, 1400 KeyBank Center,
800 Superior Avenue, Cleveland, Ohio 44114, and N. Trevor A1^xander,1100 Fifth Third
Center, 21 East State Street, Columbus, Ohio 43215; Mark A. Hayden and Scott Casto,
76 South Main Street, Akron, Ohdo 44308, on behalf of Fi.rstEneTgy Service Corporation.

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff and Gretchen L.
Petrucci, 52 East Gay Street, Columbus, Ohio 43216-1008, on behalf of Exelon Generation
Cornpaity, LLC, Constellation NewEnergy, Inc., and Retail Energy Supply Association.

Krieg DeVault, LLP, by Steven M. Sherman and Joshua D. Hague, One In.-daana
Square, Suite 2800, Indianapolis, Indiana 46204, on behalf of Wal-Mart Stores East, LP,
and Sam`s East, Inc.

Christensen Law Office, LLC, Ma-ry W. Christensen, 8760 Orion Place, Suite 300,
Columbus, Ohio 43240, on behalf of People lAlorkang Cooperati-^ely, Inc.

Boehm, Kurt^ & Lowry, by David F. Boehm and Jody I<yl+^r--Co1^^., 36 East Seventh
Street, Suite 1510, Cincinnati, Ohio 45202, on behalf of 0' hio Energy Group.

Carpenter, Lipps & Zelanrl, LLP, by Kimberly W. Bojko, Mallory M®Iler, and
Joel E. Secb.l.er, 280 Plaza, Suite 1300, 280 Nort.h. High Street, Columbus, Ohio 43215, on
behalf of SolarVision, LLC.

Ice Miller, LLP, by Christopher L. NE11^^ and C1-wis Michael, 250 West Street,
Suite 700, Columbus, OMo 43215, on behalf of- the City of Dayton, Ohio.

Trent A. Dougherty and Cathryn N. Loucas, Ohio Envirc^^entaI Council,
1207 ^ranciview Avenue, Suite 201, Columbus, Ohio 43212, on behalf of the Ohzo
Environmental Council.

Whitt Sturtevant, LLP, by Mark A. Whitt, Andrew J. Campbell, and. Gregory L.
Williams, I'he Keybank Building, 88 East Broad Street, Suite 1590, Columbus, Ohio 43215,
on behalf of Interstate Gas Supply, Inc.
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'T`aft, Stettinius & Hollister, LLP, by Zachary D. Kravitz and Mari<. S. Yurick,
65 East State Street, Suite 1000, Columbus, Ohio 43215, on bel.ialf of the Kroger Company-

BriciCer & Eckler, LLP, by 'I'homas J. Obrieia, 1.00 Scsuth 'f'hird. Street, Columbus,
Ohio 43215-4291; Richard. L. Sites, 155 East Broad Street, 15'h Floor, Col-umbus, Ohio
43215, on behalf of the Ohio Hospital Association.

Bricker & Eckler, LLP, by J. Thomas Siwo and Matthew W. VVarncack, 100 South
Third Street, Columbus, Ohio 43215-4291, on behalf of OMA Energy Group.

Eberly McMahon, LLC, by Robert L. McMahon, 2321 Kemper Lane, Suite 100,
Cincinnati, Ohia 435206, on beb.atf of Duke Energy Ohio.

Thompson Fiine, LLP, by Stephanie M. Chmiel and Michael L . Dillard, Jr.,
41 South High Street, Suite 1700, Columbus, Ohio 43215, on behalf of Border Energy
Electric Services.

Gregory J. Poulos, 471 East Broad Street, Columbus, Ohio 43215, on b^half, of
EnerNOC, Inc.

Joseph M. Clark and Jennifer Lause, 21 East State Street, Suite 1900, Columbus,
Ohio 43215, on behalf of Direct Energy Services, LLC, a-nd. Direct Energy Business, f.LC,

Matthew J. s^^erwbite a-nd Steven T. Nourse, One Riverside Plaza, Columbus,
Ohio 43215-2373, on behalf of Ohio Power Coaxipany.

Ellis Jacobs, Advocates for Basic Legal Equality, 333 West First Street, Suite 500,
Dayton, OWo 45402, on behalf of the Edgemont Neighborhood Coalition of Dayton.

Major Christopher C. Thompson, USAF Utility Law Field Support Center,
139 Barnes Drive, Suite 1, Tyndall Air Force Base, Florida 32403-5317, on behalf of
^ederai Executive Agencies.

M. Anthony Long, 24000 Honda I'^^^^ay, Marysville, Ohio 43040, on behalf Of
Honda of America MaBiufacturing, Inc.

Colleen L. Mooney, 231 West Lima Street, Findlay, Ohio 45839, on behalf of Ohio
Partners for Affordable ^^^r,7,_

J^anne W. Kingery, 155 East Broad Street, 21s, Floor, Columbus, Ohio 43215;
Thompson Hine, LLC, by Philip B. Sineneng, 41 South Hi.gb. Street, Suite 1700, Columbus,
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OMo 43215, on behalf of Duke Energy Sales, LLC, and Duke Energy Commercial Asset
h4anagemeiit, Inc.

OPINION:

1. HISTORY OF THE PROCEEDING

A. MRO A-Ppl ieatgon

On March. 30, 2012, The Dayton Power and Light Company (DP&L or Company)
filed an application for a stanctard service offer (SSC)) pursuant to Section 4928.141,
Revised. Code. The application was for approval of a market rate offer (MRO) in
accordance with Section 4928.142, Revised Code. As filed, the MRO would have
commenced on January 1, 2013, at the scheduled end of DP&T.,°s existing electric security
plan (ESP). On SeptetaiLer 7, 2012, DP&L filed a notice of withdrawal of its MRO
application.

B. ESP Application

On October 5, 2012, DP&L filed a second application for an SSO pursuant to
Sectyoaa. 4928.141, Revised Code. Tl-iis second application was for approval of an. ESP in
accordance with Section 4928.143, Revised Code. As filed, the ESP would have
commenced on January 1,_2013.

C. Revisezi ESp' AoDlication

On December 12, 2012, DP&L filed a revised application for an SSO pursuant to
Section 4928.141, Revised C€ade. The revised application was for approval of a revised
ESP in accordance with Section 4928.143, Revised Code. DP&L's revised ESP application
was filed to correct errors discovered in the initial ESP application. The errors included
revenues/load expense errors, a fuel rider rate erT€sr, a property tax error, and a
competitive bidding process (CBP) auction price error. The revised ESP application is the .
proposed ESP application presently before the Cc^nuTdssion and addressed by this Order.

D. Sumrnar^ of flae F 1earin

1. Local Public f^earings

Two local public hearings were held in order to allow DP&L customers the
opportuniqT to express their opinions regarding the issues raised within the application.
The first l.c^cal public hearing was held in Dayton, Ohio, on January 29, 2013, at 1:00 p.m.
At the first local public hearing, four witnesses offered testixnony on ^^&Us ESP
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application. The secQnd local public hearing was held in Dayton, Ohio, on January 29,
2013, at 6:00 p.rrs.. At the second local public hearing, tvvo witnesses offered testimony on
DP&L's ESP application. in addition to the public testimony, numerous letters were filed
in the docket regarding DP&L's proposed application.

At the iocal public hearings and in the letters filed in the docket, numerous
witnesses te.stihed in support of DP&L and its application, Specifically, many witnesses
praised DP&L's community pa-rtnersb.ips, charitable contributions to commuriity groups
and non-profit organizatiorts, and promotion of economic development in the region.
Howev&, numerous witnesses also testified in opposition to DP&L's ESP application.
Specifically, many witnesses disputed DP&L's need to raise rates during a time of
economic haxd.ship, its need to raise rates in lieu of downsizing or cutting back in other
areas, and the impact that a rate increase would have on electric reliabilitv.

2. Evici^^ Hearing

The following parties were granted intervention in the proceed.ings. Industrial
Energy Users-Ohio (IEU-Ohio), OMA Energy Group (OMA.), Honda of America
Manufacturing, Inc. (Honda), Duke Energy Retail, Duke Energy Commercial Asset
Management, Duke Energy Ohio, Inc. (collectively, Duke), FirstEnergy Solutions Corp.
(FES), A.E-P Retail Energy Partners, LLC, (AEP Retail), Ohio Energy Group (OEG), the
Ohio Hospital Association (OHA), the Kroger Company (Kroger), Ohio Partners for
Affordable Energy (OPAE), EnerNOC, Inc., the Ohio Consumers' Counsel (OCC),
Interstate Gas Supply, Inc. (IGS), the City of Dayton (City of Dayton), Retail Energy
Supply Associati-on (RESA), the Ohio Environmental Council (OEC), Wal-Mart Stores
East, i;p, Sam`s East, Inc. (collectively, Wal-Mart), Direct E-nergy Services, LLyC, Direct
Energry Business, LLC, Edgemont Neighborhood Coalition, Border Energy Electric
Services, Inc., Exelon Generation Company, LLC, Exeioil Energy Company, Inc.,
Constellation Energy Corunod.ities Group, Inc., Constellation NewEnergy, Irac,
(coilectively, Constellation), C}lu^ Power Company, SolarVision, LLC (SolarVision),
Council of Smaller Enterprises, Border Energy Electric Services, Inc., Federal E^ecutivff
A^encies (FEA), and People Working Cooperatively, Inc.

The evidentiary hearing for DP&L's proposed ESP application commenced on
March 18, 2013. At the hearing, 11 witnesses offered testimony on behalf of DP&L,
10 witnesses offered testam®rty on behalf of Staff, and 23 witnesses offered. testimony on
behalf of various intervenors to the case. In addition, DP&L offered three wifa-iesses on
rebuttal, The evidentiary bearii-ig concluded on April 3, 2013. Initial briefs and reply
briefs were filed on May 20, 2013, azLd June 5, 2013, respectively.
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E. Procedural Ivlat-ters

1. IEI3-O1ai.o Motion to Take Administrative itTotLce e^^ tca ^^c^ ^^ tb^
Proceeding aar to Supplement the Reccrx d

-s-

On May 20, 2013, IEU-Ob%o filed a motion to take adrrinistrative notice or to
reopen the proceeding or to supplement the record.. IEU-Ohio filed a memorandum in
support with an exl-dbit that IEU-Ohio contends should be adanitted into th.e record. The
exhibit contained excerpted pages from a May 9, 2013, AES Corporation (AES) investor
day presentation. 1:ETJ-O1t:io believes that the investor day p^^^entation is relevant to
DP&L's financial ititegri.ty, specifically with regards to the service stability rider (SSR)
and switching tracker (ST), as, well as to DP&L's ability to refinance long-term debt.
IEU-Ohio contends that the investor dav presentation has been made public on the AES
website and it contains information that AES has held out to the investment con-imuni.ty
as being reliable. Furthermore, at the time of hearing, the information contained in the
investor day presentation was not available and could not have, with reasonable
diligence, been presented during the hearing._

On May 28, 2013, DP&I. fi1ed a memorandum in opposition to IEU-Ohio's motion.
DP&L asserts that the investor day presentation should not be admitted into tlae record.
because it was not timely prepared or discovered. -DP&L claims that in other
^ommissio.^i proceedings, the Commission has ruled that it would be improper to take

administrative notice or otherwise consider information offered late in a proceeding and
that in every case there is, at some point, a reasonable cut-off for the Commission to
confine its analysis to the data that is already reflected in the record. In Re Ohio Power
Company, Case No.1.0-501-E:L-pC3R, Opanion an-d. Order Oarauary 9s 2013) at 27-29.

The Comn-.ission notes that the Supreme Court of Ohio has held that there is
neither an absolute right for nor a prohibition against the ^ommissioes taking
administrative notice of facts outside the record in a case. Instead, each case should be
resolved on its facts. The Court further held that the Com.xnission may take
administrative notice of facts if the complairdng parties have had an opporturdty to
prepare and respond to the evidence and they are not prejudiced by its introduction.
^anton Storage and Transfer Co v. Pub. Utalo ^omma, 72 Ohio 5t.3d 8, 647 N.E.2d 136 (1995).
IEt7aOb.i,a's motion to take administrative notice would have the Conunissi©n review
i^^rmatiion that was not presented at hearing and has not been admitted into the recoxd.
No witness has sponsored the exhibit and no party has had an ®pporturdty to
crossme^an-ine a sponsoring vvitness, DP&L's c^idy opportunity to prepare and respond
to the evidence was tlirougl-i its memorandum in opposition to IEU-Ohio's m.otion.
Furthermore, the ^ourt`s; decision indicates that the Cor^-Lission has the discretion to
deterrrine vvh.et.ber to take administrative notice of facts outside the record. In this
instance, the Cc^inmassion finds that IEI.I-Ohio`s motion should be derded.
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2. a. fEtT Ohio Motions to Strike

-7-

IEU-t7hio assert:s that motions to strike the testimonies of witnesses Chambers and
Mahmud should have been granted. IEU-Ohio contends that its motion to strike the
testimony of witness Chambers should have been ,^anted because witness Chanibers
created financial projections based upon a spreadsheet titled °"CLJ Second Revised
Exhibits with DETAIL - incremental switching." The financial projections based upon
the spreadsheet were adan3.tted at hearing as Exhibits WJC-3 and MC-5. IEU-Ohio
moved to strike the exhibits and any portion of witness Chambers' testirnony that relied,
on those exhibits (Tr. Vol. II at 423-427). At hearing, the attorney examiners initiail^y took
IEU-Ohio`s motion to strike under advisement and subsequently denied. IEUmOhica's
motion (Tr. Vo1, III at 593). IEU-Ohio later moved to strike the testimony of witness
Mahrnud for relying on WJC-3. At hearing, the attorney examiner also denied that
motibra to strike. (rr. Vol. IV at 1037tl1038). 1pU-01-do claims that the attorney examiners'
rulings were in error based upon Ob.i.a^ Rule of Evidelice 703. Ohio Rule of Evidence 703
requires that facts or data in the particular case upon whi.ch. ^expert ba.ses an opinion or
inference may be those perceived by the expert or admitted in evidence at the hearing.
IEU-Ohio argues that witness Chambers used a spreadsheet that contained the facts or
data that he relied upon, but that in this case the spreadsheet was neither perceived by
witness Chambers nor admitted into evidence at the hearing. The spreadsheet was
actually created by witness Jackson, but IEU-Ohio asserts that DP&L failed to sponsor or
move the facts or data contained in the spreadsheet into evidence during his testimony.
Next, IEU-Ohio avers that the spreadsheet is hearsay because it is an out-cafacourt
statement made by witness Jack.son being offered by witness Chambers for the truth of
the matter asserted. piraaly, IEL4^Ohio contends that expert testimony must be based
upon reliable scientific, technical, or other specialized information, and the spreadsheet is
not reliable. In total, the motions to strik.e made by IEU-Ohio include DP&L Ex. 4A,
WJCm3" and WJC-5.

DP&L claims that IEtJ-Oh.go°s motions to strike were properly denied. First,
DP&L indicates that Ohio Rule of Evidence 103(A) states that error may not be
predicated upon a ruling which admits or excludes evidence unless a substantial right of
the party is affected. DP&L avers that IEU-Ohio failed to indicate or demonstrate that a
substantial right has been affected. Furthermore, DP&L contends that IEU-Ohio was
granted the opportunit-y to recall the witness and. IEU-Ohio failed to avail itself of the
opportunity to furtl-aer question the witness. Second, DP&L asserts that IEU-Ohio failed
to appropriately apply Ohio Rule of Evidence 703, Ohio Rule of Evidence 703 states that
the facts or data in the case upon which the expert bases an opinion or inference may be
those perceived by the expert or adani.tted in evidence at the hearing. DP&L posits that
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IEU-OI7;® made the improper argument that DP&L witness Chambers did not perceive
tlae information because he did not create or verify the i-nforrra.ation. According to DP&L,
a witness may perceive information without creating or verifying it. Third, DP&L
contends that sufficient discovery was offered and taken in this case, and that it would be
unduly burdensome for all supporting data to be filed with the Commission. DP&L
claims that, in a Commission proceeding of this scope, a reasonable line must be drawn
between sufficient discovery and undue burden, and the attorney examiners drew a
reasonable line. Fourth, DP&L notes that Ohio Rules of Evidence do not apply in
Conu-ni.ssion proceedings. Greater Cleveland Welfare Rights Organization, Inc. v. Pub. Util.
Comm'n., 2Ohica St.ad 62,68,442 N.E.2d 1288(1982),

The Coxur►ission affirrns the attorney eacan-dners' ruling denying IEU-Ohio's
motions to strike. The Commission first notes that while it is not strictly bound by tb^
^^^ Rules of Evidence, the Commission seeks to maintain consistency with the Ohio
Rules of Evidence to the extent practicable. Greater Cleveland, 2 Ohio St3d 62, 68, 442
N.E.2d 1288 (1982). In this instance, we believe the attorney examiners' ruling was
consistent with the Ohio Rules of Evidence and. Carrn-..ission practzce, In this case, DP&L
wj.tness Jackson created a spreadsheet using underlying data, titled the spreadsheet '°CI J
Second Revised Exhibits with DETAIL - incren-tent-al switching," and then referenced the
spreadsheet in his testimony. Other witnesses then used the same data for the purposes
of using the data as a cozistant to compa-re with their own calculations and projectirsm.

The Coaaurission notes that, in tb%s proceeding, parties had a full and fair
opportunity to conduct discovery of all facts relied upon by the witnesses who presented

testimony at the hearing, and the spreadsheet at issue was disclosed in discovery
Jr. Vol. III at 592m593}. Further, the witnesses disclosed the data in their pre-fi:led
testimony and provided- notice that they had used it. In addition, in order to avoid any
prejudice to any party adversely affected by the ruling, the attcamey examiners provided
parties the opportuni.ty to recall DP&L witness Jackson and cross-exaaaaine him on the
contents of the spreadsheet (Tre Vol. III at 593). No party availed itself of the oppoxt-urdty
to recall the witness to conduct further cresss-examination regarding the spreadsheet and
data.

b. IEI.t-Ohio°s Motions to Compel

IEU-Ohio also seeks review of the attorney examiners' ruling denying the motions
to compel made at bearing. IELImOhio argues that the attorney examiners should have
granted the motions to compel DP&L to disclose information regarding DP&L's ability to
increase its revenue through increases in distribution or transmission rates. IETJ-®hi.o
contends that the attorney examiners improperly ruled that DP&L's responsive studies
regarding its ability to iitcrease its revenue were protected by the att®rraey-client privilege
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and work-product doctrine. Furthermore, IEUwC'lhio claims that the attomey examiners
also improperly ruled that DP&L's claim of privilege had not been voluntarily waived.

DP&L asserts that the analysis of DP&L's ability to increase its revenue through
increases in distribution or transmission rates was conducted at the request of legal
counsel and was provided to counsel so that it could provide legal advice to DP&L
regarding the potential ffling of distribution and transmission rate cases. DP&L believes
that this makes the requested information privileged. DP&L further contends that it did-
not waive the privilege by providing a witness to testify on the same subject matter.
DP&L argues that providing testimony on the same subject matter is not the same as
voluntarily disclosing the confidential or privileged conununi^ati®ns. Furthermore, the
analyses of distribution and transmission rates were prepared in antacipation of
litigation, specifically in anticipation of yet to be faled distribution and transmission rate
cases. DP&L avers that tl-ds makes the analyses protected under the wo-rk product
doctrine.

The Conunission affirms the attorney examiners' rulings denying IEU-Ohio`s
motions to compel. We find that L►P&L's a-nalyses contained information protected by
the attorney-client privilege and the work-product doctrine. The attorney ^xan-dners also
properly ruled that DP&L had not voluntarily waived privilege and confidentiality by
providing witness testimony on distribution a-nd transmission rates. To waive privilege
or confidentiality, the witness would have to do more than reveal the existence of the
analyses and testify on the same subject matter. Tle attorney client privilege is a
statutory privilege and can or-dy be waived if the client expressly cansexiLs, or voluntarily
testifies to the communications. Jackson zi. Greger, 110 Ohio- St. 3d 488, 2006-Ohio,-4968,
854 N.E.2d 487. In this case, the witness testified on the same subject matter but d.id not
expressly L-otsent or voluntaxily testify to the communications at issue. Further, the
^ommunication-s are protected under the work-product doctrine. Discovery of
documents prepared in anticipation of litigation will be compelled for disclosure offly

upon a showing of o,,,ood cause. Good. cause requires a demonstration of need for the
materials, which means a showing that the materials or information they contain are
relevant or otherwise unavailable. Civ. R. 26(B)(3); Jackson v. Greger, 2006-Ohio-4968, 854
N,E.2c1487. IEU-Ohio failed to demonstrate good cause for discovery of the documents.
The Commission finds that the attorney ^xaxz-dners properly der%ed IEU-Ohio's motion to

compel. The information in this case is pratected by the attorney-client privilege and tlie
work-product doctrine.
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11. DISCUSSION

A. Appiicabie I aw

-10-

Chapter 4928, Revised Code, provides an integrated system of regulation in which
specific provisions are design_ed to advance state policies of ensuring access to adequate,
reliable, and reasonably priced electric service in the context of significant econor^c and
environmental challenges, In reviewing DP&Us application, the Commission is
cognizant of the cbaileiiges facing Ohioans and the electric industry and will be guided
by the policies of the state as established by the General Assembly in Section 4928.02,
Revised Code, as amended by Amended Substitute Senate Ba112.21 (SB 221).

Section 4928.02, Revised Code, states that it is the policy of the state, inter ca1aa, to;

(1 ) Ensure the availability to consumers of adequate, reliable,
safe, efficient, nondiscriminatory, and reasonably priced retail
electric service,

(2) Ensure the availability of unbundled and eornparable retail
electric service.

(3) Ensure diversity of electric supplies and suppliers.

(4) Encourage innovation and market access for cost-effective
supply- and d^emand--sid^ retail electric service including, but
not lin-dted to, demand-side management (DSM), time-
differentiated pricing, and implern^ntation of advanced
metering infrastructure (AMI),

(5) Encourage cost-effective and efficient access to iii£ormation
regarding the operation of the transmission and distribution
systems i^ order to promote botla effective customer choice
and the development of performance standards a-nd targets
for service quality.

(6) Ensure effective retail competition by avoiding
anticompetitive subsisiies.

(7) Ensure retail consumers protection agaiz-ist un-reasonabl^ sales
practices, market deficiencies, and market power.

(8) Provide ^^ears of giving incentives to technologies that can
adapt to potential environmental mandates.
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(9) Encourage ampienientation of distributed generation across
customer classes by reviewing and updating rules goveming
issues such as interconnection, standby charges, and net
metering.

(10) Protect at-risk populations including, but not 1itnited to, when
considering the implementation of any new advanced energy
or reiiewabIe energy resource.

_11m

In addition, SB 221 enacted Section 4928.141, Revised Cod.e, which provides that
effective January 1, 2009, electric utilities must provide consumers with an SSO consisting
of either amark.et rate offer (MRO) or ^^SP. The SSO is to serve as the electric utility`s
default servace.

Section 4928.143, Revised. Code, sets out the requirements for an ESP. Pursuant to
Section 4928.143(B), Revised Code, an ESP ^iust include provisror-s relating to the supply
and pricing of generadon- service, The ESP , accordiniz to Section 4928.143(B)(2), Revised
Code, n-La.y also provide for the automatic recovery of certain costs, a reasonable
allowance for certain construction work in progress, an unavoidable surcharge for the
cost of certain new generati®n. facilities, charges relating to certain subjects that have the
effect of stabilizing or providing certainty regarding retail electric service, auton-iatic
increases or decreases of components of the SSO price, provisions to allow securitization
of any phase--in of the SSO price, provisions relating to trari.smissiortsrelated costs,
provisions related to distribution service, and provisions regarding econorx-dc
development.

`t'he statute provic^-es that the Commission is required to approve, or modify and
approve the ESp, if -the ESP, including its pricing and all other terms and conditions,
ii-icluding deferrals and future recovery of deferrals, is more favorable in the aggregate as
compared to the expected results that would otherwise apply under Section 4928.142,
I^evised. Code.

B. Analysis of the AppIication

D'C^&L proposes a five year ESP with a blending plan that anra^aHy increases the
percentage of competitively acquired rates being incorporated into its SSO rates. DP&L
also proposes six new rates to implement the ESP blending plan. First, DP&L proposes a
new competitive bid. (CB) rate that it will charge customers for the portion of the SSO
load that is procured tluough the auction process. Second, DP&L proposes a
Competitive Bid True-Up (CBT) Rider that will true-up the actual costs of energy,
capacity, and market-based Transmission Cost Recovery Rider (TCRR) costs with the
revenues collected from customers for those costs. Thi-rd, DP&L proposes a
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non-bypassabl^ service stability rider (SSR) for DP&L to be able to provide stable and
reliable electric service. Fourth, DP&L proposes a reconciliation rider (RR) to recover
costs of conducting a competitive bidding process (CBP), the costs of irnplementing
competitive retail enhancements, and any remaining over or under-collection in the true
up trackers reniaini.ng at the end of the blending period. Fiftb., DP&L, proposes a
switcMng tracker (ST) that would defer for later recovery from customers the ciifferen.ce
between. the level of switching experienced as of August 30, 2012, and the. acWal level of
switching during the ESP ternn. Sixth, T)P&L., proposes an Alternative Energy Rider -
Nonbypassable (AER-N) as a placeholder to recover costs DP&L has incurred from
building and operating the Yankee Solar Generating Facility (Yankee). (DP&L Ex. 9 at 9m
11.)

DP&L proposes four changes to rates to implement the ESP blending plan. First,
DP&L proposes to split the TCRR into bvpassabl^ and nonbypassable x°ates. Second,
DP&L proposes to merge the Environmental Investment Rider (EfR) into base generation
rates. Third, DP&L proposes to phase-out the maxiznura, charge provisions contained in
DI'&L.`^ current generation tarfffs. Fourth, DL'&L. proposes to move from its curre-nt fuel
methodology to ^system average cost methodology. (DP&L Ex. 9 at 10.)

1. E aP Term, CoMpetitive Bid L'rc^ces5,, and Master agp 1Ageement

Df'&I., proposes a five year ESI-I term, with annual blending percentages of
10 percent, 40 percent, 70 percent, and. 100 percent, respectively. DP&L contends that it
needs the five year E-SP term to maintain its financial integrity and that a five year ESP
term will n-dtigate Dp`&ir.'s need for an increased SSR amount. (DP&L Ex. 8 at 2-3; DP&--L
Ex, gat 9; DP&L, Ex. 1. at 10.) Dp&f., witness Jackson indicated that the five year ESP term
is critical for DP&L to have tb.6 necessary cashflows needed to separate its generation
assets by December 31, 2017 (DP&L Ex. 16 at 7). I3P&L, chose Charles River Associates
(CRA) to conduct the CBP auction due to CRA's experience with the Conunis:sion in
administering and conducting structured procurement auctions for other Ohio utilities
(DP&L Ex. 9 at 18).

DP&L argues that its ESP term should be authorized and that a more rapid move
to market-based rates should be denied. DP&L contends that Section 4928.143, I^evised.
Code, does not provide for the authorization of the implementation of competitive
bidding, and especially not at rates more rapid than DP&L proposes. DI'&L, then notes
that the Conu-nission is bound by statute and has only the jurisdicti.on given to it.
Co1umfius S. Power Coe v. Pub. Utr.ls, Comm`n, 67 Ohio St. 3d 535, 537, 620 N.E.2d 835
(1993)(per curiam). DP&L asserts that it could low szgnificant revenue if it were to move
to market-based rates more rapidly or irruned.iately inipleme.nt 100 percent competitive
bidding. Furth.eznore, I7P&L, witness Jackson testgfied that DP&L, may not be capable of
providing safe aaad reliable service if it were to implement 100 percent competitive



22-426aEL-SSO,et al. -13-

bieiding immediately. DP&L claims that it could not immediately implement 100 percent
cc^^ipetitive biddi-ng because it would have to structurally separate, and structural
separation is precluded by a trust indenture and a first and refunding mortgage on
DP&L's lcs-ng9term debt (DP&L Ex.16A at 2-5; Tr. Vol. I at 149m150; Tr. Vol. III at 694-695),
DP&L witness Jackson testi.fied DP&L's f%rst and refunding mortgage creates a lien on all
of the assets (transmission, distribution, and generation) of DP&L for the purposes of
securing approximately $884 million of secured bonds. DP&L witness jaciCson. then
stated that divestment could not take place until the first and refunding mortgage is
either defeased or amended. Defeasement ^ou1d. require the secured bonds be called,
and the earliest they could be called is September 1, 2016. As for amending the bonds,
DP&1=, witness Jackson indicated that the bonds could be amended to release the
gei-veration assets but it would require existing bondholders to willingly consent to
release of the generation assets from the mortgage. DP&L, witness Jackson indicated that
both scenarios present significant financial risk to DP&L. (DP&L Ex. 16 at 2-5.) DP&L
points out that intervenors conceded that they did no analysis of whether DP&L could
structurally separate and divest its generation assets. (Tr. Vol. VII at 1637-1639; Tr. Vol.
IX at 2400-2401.)

DP&L also claims that the load fTom reasonable arrangement customers and
special cont-ract customers should be excIuded from the CBP. First, DF&L contends that
the reasmable arrangements and special contracts have been approved by the
Commission and the contracts xriay not even permit DP&L to include the load in the CBP_
Second, DP&L witness Seger-Lawson claimed that customers served through a
reasonable arrangement or special contract are not actually S5O c-ustomers because they
are being served pursuant to _the reasonable-- a^rangement or special contract. DP&L
contends that this niakes their load ineligible for the CBP. (.f'r. Vol. V at 1414a1415,1418-
1419.)

pES, OCC:'., Duke Energy Retail, and Con-stellation assert that DP&L should tna.ce a
more rapid transition to market rates to take advantage of historically low market prices.
FES, OCC, and Duke Energy Retail posit that DP&L's ESP sliould immediately be
100 percent competitively bid to take full advantage of low market prices. FE5 witness
Noewer stated that there is no reason that Dp'&L could not immediately implement a
fully market-based SS^.3. She also stated that if, in the first year of the ESP plan, the
Comunission approves a CBP for 100 percent of DP&L's load, it would create significant
value for DP&L's customers and allow them to take full advantage of the current low
market prices. (FES Ex. 17 at 6-7, 10-11.) However, Con.steilation witness Fein
recommended that DP&L should move to 100 percent competitive bidding beginning in
Juzie of 2015. Constellation contends that the ESP blending percentages be 35 percent,
85 percent, and.1.00 percent, respectively. (Constellation Ex. 1at 10.)
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To facilitate the immediate move to 100 percent competitive bidding, intervenors
argue that DP&L shouId immediately structurally separate. Constellation witness Fein
opined that DP&L has offexed no valid justification for delaying the transatioz-a to fully
competitive market rates (Constellation Ex. 1 at 10). Likewise, FES witness Noewer
alleged that DP&L has not provided a compelling reason why its generation assets could
not be transferred out of the EDU before DP&L's proposed d.a.te of December 31, 2017.
FES witness Noewer then recommended that DP&L should be xequired to structurally
separate as soon as possible. (FES Ex. 17 at 9--10.) p^S and intervenors contend that this
would eliminate ^^&Us financial integrity problems because DP&I.,'s distribution and
transmission businesses could provide stable and reliable distribution and transmission
service whil^ earning a reas®n.able regulated rate of retum,

FES claims that extending the ESP term only p^rn-dts DP&L to collect an SSR and
other charges for the purpose of supporting its competitive generation business. FES
witness Noewer alleged that, by ordering DP&L to structurally separate, the Co^i.ssion
would eliminate any financia1. integrity problems affecting the regulated distribution and
transmission businesses. Thus, FES contends7 that structural separation would eiiminate
the need to collect the SSR and other charges. (pES Eac,14 at 32.)

FES and Constellation assert that DP&L should not be permitted t0 bid into its
own auction unt:ii. it completes structural separation. FES witness Noewer ^^connt+ended
that, if DI'&L:`s ESP is not rejected by the Commission, the ESP should be modified to
prohibit DP&L and its reiated entities from bidding into ONo SSC) auctions until
corporate separation has taken place and DP&L is not receiving an^r ^eneration-reIated
charges. (FES -Ex. 17 at 5.) Furthermore, FES witness Lesser testified that if DP&L is
allowed to bid into the auctions it could have the effect of red.u6ng participation in. the
auction and raising the ultimate price paid by SSO customers. (FES Ex. 14 at 80.)
Constellation witness Fein recommended that neither DP&L nor any of its affiliates
should be eligible to participate in the CBP until DP&L, achieves full structural
separation. (Canst. f;x.1 at 6.)

Ff;S and Constellation aver that DP&L`s reasonable arrangements and special
contracts should be included in the CBP. FES witness Noewer noted that the difference
between the- SSO price and the reasonable arrangement price is covered by customers;
therefore decreasing the difference between the two prices wouId ease the burden on
customers. Moreover, FES witness Noewer claimed that including the 1oad in the CBP
makes the auction product more attractive to potential bidders and benefits all
customers. (F^^ Ex. 17 at 13-14.) Constellation witness Fein opined that including
special contract and reasonable a-rrangement load in the CBP auction would send a
market signal, that the days of special contracts are over in Ohio. Constellation also
proffered that excluding the load wouid isolate that portion of the load from. the
reduction in energy prices anticipated by the CBP, which would miss the capporturtaty to
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iower the economic development rider costs paid by all customers. (FES Ex. 17 at 13-14^
Const. Ex. I at 13.)

Constellation recommends on brief that DP&L sh.ouId be reqaagred to use a
Master Supply Agreement (N5A) that is consistent with or improves upon the ones
adopted for other ONo utilities. SpecificaIly, Constellation argues that Network,
Integration Transmission Service (NITS) charges should be exciud.ecl from the auction
product, independent credit requirements should be removed, a weekly settlement
process should be implemented, and any compulsory notional quantity language sfZouid
be eliminated. Constellation witness Fein test%fi.ed that DP&L should be required to
revise its NISA in order to make it more consistent with industry-standard agreements for
wholesale supply, aiad to provide greater clarity wi-th respect to its terms (Constellation
Ex.1 at 20-22, 23-30).

Staff recomra.ends that the Conunissaoxt approve a three year ESP term. Staff
witness Choueiki testified that a t.la-ree year ESP term is beneficial because the quality of
information for years four and five of a five year ESP is insufficient to warrant
^onu-nittgngratepayer dollars to DP&L for those years (Staff Ex. 10 at 5). Staff witness
Choueiki further stated that a three year EaP term is beneficial because market rates are
volatile, projections of capital expenditures are uxLreIaable, projections of shopping are
€znreliable, and the future financial integrity of the Company as unpredictable (Staff Ex.
10 at 9). A tlree^^ea-r ESf' also provides a faster transition to market than either an MIZO
or DP&L's proposed. ESP.

The C^unassion finds-tbat DP&L`s ESP sb.ould. be approv-ed for a term begzmi.ng
January 1, 2014, and terminating December 31, 2016. We agree with the parties that CBP-
based prices should be impl^^'ented duriiig this ESPa We find that the annual blending
percentages of the CBP auction rate shall be 10 percent for the period January 1, 2014, to
December 31, 2014; 40 percent for the period January 1, 2015, to December 31, 2015; and
70 percent for the period January 1, 2016, to December 31, 2016. The Cornmission finds
that this schedule for DP&:i, to implement full CBP procurement will move DP&L rates
to market while granting DP&L sufficient time to refinance its long term debt to facilitate.
the divestment of the Company's generation assets. The Conunission notes that DP&L
witness Jackson demonstrated that DP&L could not divest its ^en^rati®n. assets before
September 1, 2016. DP&L. witness Jackson testified that defeasement and release of the
first and refunding mortgage woaztd be the ordy two options to divest sooner tl-ian
September 1, 2016 (DP&L Ex. 16 at 2-4). Both defeasement and release of the first and
refunding mortgage present significant financial. risk to DP&L. DP&L witness Jackson
indicated that, even if DP&L, could defease or amend its first and refunding mortgage,
DP&L would have to maintain or refinance all $884 million of indebtedness at the
regulated business, call a portion of this indebtedness and repay it with cash, or call a
portion of the indebtedness and refinance it with proceeds raised by the new unregulated
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business (DP&L Ex. 16 at 4). However, the ^onu-rdssion also believes that DP&L has
failed, to demonstrate that it necessarily cannot divest its generation assets sooner than
December 31, 2017. Therefore, the ESP term will end on December 31, 2016, and the
^ommission expects DP&L to file a gex^eraticzn divestment plan that divests all of its
generation assets by that date. We also note that the ESP term to implement full CB.p
procurerneaat proceeds more quickly tb.a-n provided by Section 4928.142(D), Revised
Code.

Accordingly, the ^onursissic^n directs that, by November 1, 2013, DI'&I. should
conduct an auction for 10 tranches of a 36 momth product corrunencing January 1, 2014.
By November 1, 2014, DF'&I. sbould. conduct an auction for 30 tranches of a 24 month
product commencing January 1, 2015. By November 1, 2015, DP&I. should conduct an
auction for 30 tranches of a 12 month product commencing J^ua-ry 1, 2016. DP&L shall
file its application for a subsequent SSO, pursuant to Section 4928.141, Revised Code, by
March 1, 2016. If a subsequent SSO is not authorized by the Commission by November 1,
2016, DP&L shall procure, through the CBP auction process, 100 tranches of a fu11-
^^quirem^.-ts product for a term that is not less tl-tan quarterly or more -tb.an annually to
be deliverable on January 1, 2017, until a subsequent SSO is authorized.

The Commission finds that D:F&L`s CBP and MSA should be approved, and that
the first auction for the CBP will be conducted by CRk Consistent with our treatment of
other ^^tflitze,s, affiliates and subsidiaries of DP&L shall be perx-dtted to participate and
compete in the CBI^ auctions in the same fair and nond.i^cfim.inatory xz-tanner as all other
participants. DP&L shall not give any competitive adva-ntage to an affiliate or subsidiary
participating in the CBP auctions. However, DP&L itseif shall not participate in the ^^^
auctions, as we are persuaded by FFS witness Lesser that tl-ds may chill participation in
the CBP auctions (FES Ex. 14 at 80).

CRA will select the winadng bidder(s), but the Csamrr.ission may reject the results
within 48 hours of the auction conclusion based upon a x°ecoxrn-aendation from the
independent auction manager or the ^ommissioaa's consultant that the auction vio1ate-d
the CBP rules. The Conunissgon will not esta-blish as-taxting price or opening bid price
cap. As with other electric utilities' CBP, the C®runission finds a load cap should apply
to each auction, with no one supplier being able to bid upon or be awarded more than
80 percent of the tranches in any one auction. Further, the CBP and the blending
percentages will cover DP&L's entire customer load; no customer load should be
excluded from tl-ie C13P, regardless of whether the customer's load is being served
pursuant to a reasonable arrangement or special contract, The Commission believes that
including DP&L's entire customer load in the CBp will promote full development of
competitive rates and encourage participation in the auction. Finally, the Commission
notes that we reserve the right to modify and a1ter the load cap or any other feature of
the CBP process for future auctions as the ^omrnission deems necessary based upon our
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con.tinuing review of the CBP process, including the reports on the auction provided to
the Conunissian by the independent auction manager, the Cornmission`s consultant,
DP&L, and Staff.

2. Service Stabil.ity Rider

DP&L proposes an SSR pursuant to Section 4928.143(B)(2)(d), Revised Code,
which would be assessed on all DP&L customers for the purpose of stabilizing and.
providing certainty regarding retail electric service by maintaining DP&L's financial
integrity. DP&L claims that its return on equity (ROE) is declining and that its declining
ROE, as well as the corresponding threats to DP&L's financial integrity and ability to
provide safe ar3.d reliable service, is being driven principally by tlxee factors: increased
switching, deelix-d^g wholesale prices, and declining capacity prices (DP&L Ex. 1A at 13,

Tr. Vol. I at 135-136)s DP&L witness Chambers testified that, due to these factors, the
Cc^inpany would not be able to maintain its fin.ancial integrity without the SSR (LIP&L
Ex. 4A at 45-47). DP&L avers that its financial ia-ategrgty is compromised, and if it
becomes further compromised the generation, transmission, and distribution functions of
DP&L will not be capable of providing stable, safe, and reliable retail eleciric service.
Numerous DP&L witnesses stated that the proposed SSR amount is the minimum that
DP&L would need to provide stable, safe, and reliable service. (DP&L Ex. 16A at 7^8;
DP&L Ex,12 at 23; DP&L Ex. 4A at 54.)

A. Compliance with Section 4928.143 B 2 d Revlsed Cod.e.

DP&L p-osits that, for a charge to be lawful under Sectim 4928.143(B)(2)(d),
Revised Code, it must satisfy three criteria: it must be a terrrz^ condition, or charge; it
must relate to limitations on ^ustomer shopping for retail electric generation service,
bypassabilitvP standby, back-up, or supplemental power service, default service, carrying
costs, amortization periods, and accounting or deferrals or future recovery of deferrals;
and it must have the effect of stabilizing or providing certainty regarding retail electric
servke. DP&L, avers that the SSR is a charge that relates tcr default service and
bypassability and has th-e effect of stabilizing or providing certainty regarding retail
electric service (DP&L Ex. 4A, at 53, DP&L Ex. 9 at 8-20f DP&L Ex. 12 at 23, DP&L Ex.1bA
at 8). First, DP&L alleges that it is essentially undisputed that the SSR is a term,
condition, or ehar,^c., (DP&L Ex. 12 at 23; Tr. Vol. VI at 1463; Tr. Vol. Vlll at 2053-2054;
Tr. Vol. X at 2600). Second, DP&L clai-ms that the SSR is related to default service and
bypassability. DP&L notes on brief that the SSR is substantially similar to AEP's Rate
Stabilization Rider (RSR) approved by the Commission, which was fou-nd to relate to
default service and bypassa.bility. In re Columbus Southern Power Company and 0hioPoac7er
Company, Case No. 11-346mEL-SS^ (AEP ESP II Case) Entry on Rehearin^ (October 3,
2012) at 15. Further, l^p'c°^L contends that the SSR is related to bypassability because it is
a n®nbypassable cha-rge, Thus, DP&L claims that the second statutory criterion has been
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satisfied, Third, DP&T, contends that the SSR has the effect of stabilizing or providing
certainty regarding retail electric service. IDP&Is. asserts that the SSR would provide the
sa me benefits as AEP's RSR because it would permit DP&L to freeze non-fuel generation
rate increases, it would permit DP&L to conduct auctions to set its SSO rate, and it would
pern-it DP&L to bave fixed SSO rates (DP&I. Ex. 9 at 8--10^ DP&L Ex. 13). Further, DP&L
contends that it needs the SSR so that it can continue to provide safe and reliable service
(DP&L Ex. 16A at 8; DP&L Ex. 12 at 23; DP&L Ex. 4A at 53). DP&I. avers that a charge
for DP&L to be able to provide stable, safe, and reliable service nee^^sarilv has the effect
of stabilizing and providing certainty regarding retail electric ^ervice, lWitb.aut the SSR,
DP&L claims that it would not be capable of providing stable, safe, and reliable service
(DP&I. Ex. 4 at 54).

lEU-Ohiof OHA, OEG, OCC; and others claim on brief that the S-SR is not
pexrnitted under Section 4928.143(B)(2)(d), Revised Code. {^CC witness Rose testified,
and numerous intervenors contend, that the SSR fails to satasfy- Section 4928.143(B)(2)(d),
Revised Code (OCC Ex, 21 at 12-13). Intervenors believe that DP&L has failed to meet its
burden of demonstrating that the SSR is a ter^a, -condition, or charge, related to
limitations on customer shopping for retail electric generation service, bypassability,
stanclbvf back-up, or supplemental power service, default service, cai^ying costs-p
amortization periods, azid accounting or deferrals, including- future recoverv of such
deferrals, as wou1ci have the effect of stabilizing or providing certaiiaty regarding retail
electric service. Intervenors contend that ti-te SSR does not relate to default service
because default service is a provider of last resort (POLR) sexvice. OCC argues on brief
that the SSR does not relate to bypassability because, though bypassab€Iit^^ is not defined,
a reasonable interpretation of byp^^sability would be costs incurred- as a result of
customer switching. Intervenors then posit that the SSR provides neither certainty nor
stabiliq regarding retail eI^cfxic service. Ir3.i:g^enors contend that, since ^^&U^
transn.i.ssi^n and distribution businesses receive adequate revenues, and generation is
available on the wholesale market, an SSR to support DP&L°s competitive retail
generation business fails to provide certainty or stabilit^ regarding retail electric service.

pES, Ip^^Ohiof Honda, and OEG cflaim that DP&L failed to meet its burden of
demonstrating that it would not be a-bIe to provide stable, safe, and reliable service
without the SSR. The premise of intervenors' ^rgui^ent is that the SSR would support
DP&L's competitive generation assets, yet those competitive generation assets are not
necessarv for DP&L to rnaintaan reIiable distribution and transmission service.
Intervenors contend that DP&L could maintain reliable distribution and transmission
service -Mthout the SSR because if DP&L's generation assets are divested, DP&L's
distribution and transinission businesses receive adequate revenue to ensure reliable
^ervace. Interver.ors point out that DP&L witness Jackson testified that he believed that
DP&L's t^ansn-eission and distribution businesses would received adequate revenue to
ensure reliable service (Tr. VaI. T at 241-242). Therefore, intervenors arI;-ae that DP&I:s
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generation assets could be divested, and DP&L would be ^^eguIated distribution and
transmission utility capable of providing stable, safe, and reliable distribution and
transmission service. Further, intervenors contend on brief that DP&L should file a
distribution rate case to determine if the distribution business really is earning sufficient
revenue. OCC points out that DP&L witness Ivlalinak even testifled that the filing of a
distribution or transmission rate case could be a way to enhance DP&L's ability to
continue offering safe and reliable service (Ti. Vol. XI at 2804). Furthermore, C7CC
witness Duann claimed that the generation side of DE&L"s business is what is causing
DP&L's financial integrity problems, therefore ff the SSR is necessary to maintain DP&L fs
financial integrity then it must be a generation-related charge (OCC Ex. 28 at 28; Tr. Vol. I
at 240-241; Tr. Vol. XI at 2804). Divesting the generation from DP&L would negate the
n.ced for a generation-related charge and allow DP&L the distribution and transnaission
utility to provide stable, safe, and reliable service. Therefore, inte-rvenors believe that the
SSR should be denied by the Commission because DP&L farled to demonstrate that it is
a-iecessary for DP&L to provide stable, safe, and reliable service. (FES Ex. 14A at 16-17.
OCC E;s, 28A at 29, OEG Ex.1 at 9.)

FES, IELT-O.la.io, OCC, EEA, Kroger, OEG, OHA, and Wal-Mart claim that the SSR
is a generation-related charge, the granting of which would be anticompetitive.
According to FES witness Lesser, DP&I.,'s generation assets have been competitive for
over a decade (FES Exs 14 at 32; see also, Tr. Vol. III at 709). If DP&L°s transmission and
distribution businesses receive adequate revenues, as indicated by DP&L witness
Malinak, intervenors claim the SS-R revenues must be for the purpose of supfsorting,
DP&L's generation business ('I"re Vol. I at 240-241; Tr. Vol. XI at 2804). OEG witness
Koll:en explained that DP&L's projected financial health could be transformed and
improved simply by transferring its generation assets to an afffliate or selling them to a
third party (OEG Ex.1 at 11). Not only ^muld divestiture allow DP&L to provide stable,
safe, and reliable service, but without divestiture DP&L would need an anticornpetitive
SSR to remain financially viable. Intervenors contend that granting the SSR to support
DP&L.'s competitive generation assets would be anti-competitive because it would
support DP&L's competitive generation business over other competitive generation
providers operating in DP&L's service territory ('I'r. Vol. II at 479-480, 528m532).
Furthermore, supporting DI'&L`s generation business would be at the expense of all
customers since the SSR would be a nonbypassable charge. This presents the problem of
shopping customers paying for both their own competitive generation service as well as
for DP&L's competitive generation assets through tl-te SSR. IEUmObio witness Murray
equated the SSR to an unlawful s-ubsidy of DP&L's coixapetitive generation assets
(I^U-Obio Ex. 2 at 22).

IELTmOlaio, IGS, Kroger, and OCC contend that the SSR is an unlawfial and
unreasonable transition charge. DP&L was permitted to collect transition charges during
its market development period (MDP), but the MDP ended in 2005. Intervenors claim
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tha.t the SSR is a transition charge because it is designed to provide DP&L with
generation-related revenue that it would otherwise lose as a result of customers shopping
to obtain better retail generation supply prices. IEU-Ohio witness Murray indicated that
during the market development period (MDP), EDUs were provicfed an opportunity to
protect themselves in the event that they judged the revenue from unbundled generation
prices to be above the revenue that could be obtained from providing generation services
in the competit$^e market. The EDU could then file with the Comrraission for transition
revei-aue, which was the difference bet-ween the unbundled default supply generation
prices and prices for ^eneration services in the markete (IEL1-Ohio Ex. 2 at 25-26). While
the SSR does not carry the title of a transition charge, intervenors assert that it has the
effect of a transatzon charge because it would deny customers the benefits of shopping in
the competitive retail electric services market (IEU-Ohio Ex. 2A at 24-27; IELT--Ohio Ex. 3A
at 16-26; OC:.C Ex. 21 at 6-12; IGS Ex. 1 at 3-6).

Intei~venors also note that DP&L was permitted to collect tran..sition revenues in its
electric transition plan (ETP) proceeding. In re Dayton Power and Light Company, Case
Nos. 99-2687-EI.sETp, et, al, (D,p&i, ETP Case). IEU-Ohio witness Hess estimated tkaat
DP&L recovered approximately $441 rtaallion in transition revenues through default
generation supply service and the nonbypassable consumer transition charge (CTC)
(IEU-Ohio Ex. 3 at 22), Furthermore, DP&L was pern-dt.tecl to recover revenues f-or
generation-related regulatory assets that were transition costs. These revenues ivere
xecovered through a regulatory transition charge (RTC). Both the CTC and RTC ended
on December 31, 2003. According t-o IEU-Ohio witness 1-1essf DP&L's market
development period, the period after which it would not be pernaitted to collect further
transition revenues, was supposed to end on December 31, 2003 (IEUpOhio Ex. 3 at 23).
However, the MDP was extended until December 31, 2005, pursuant to In re Dayton
Power and Light Company, Case No. 02-2779TEI_,-A'I'A, et. aL, -(I7P&L RSP I Case), Opir^.on
and Order (September 2, 2003) at 13. Int^rvenors conclude that, since the SSR is a
transition charge and the MDP for collection of transition charges has ended, the SSR
should be der^ed, (IEU-Ohio Ex. 2A at 24m27, IEU-Ohio Ex. 3A at 16--26, tCC Ex. 21 at 6-
12, IGS Ex.1. at 3-6.)

Staff agrees that the SSR is pern-Litted under Section 4928.143(B)(2)(d), Revised
Code, and is substantially sarnilar to charges previously approved by the Comn-ission.
Staff contends on brief that maintaining DP&L's financial integrity x^^ans more than
simply avoiding a cash flow emergency or bankruptcy; maintaining a utility's financial
integrity is necessary to ensure that the utility is able to function in a normal way, serving
its obligations and maintaining its n©rnal operations. Staff aaotes that it is up to the
Cornmrssion to determine if DP&L's financial integrity is th-reateneci but indicates that
Dp'&I, would have fir►ancial losses in several years without an SSR (Tr. Vol. T at 221-222).
Staff witness Choueiki noted that the Conunission has granted similar charges to other
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utilities based upon Section 4928.143(B)(2)(d), Revised Code (Staff Ex.11} at 11). AEP ESP
.l.l Ciisef In Re Duke Energy Ohio, Case Na.11n3549aEL,-SSO.

The Conmdssion finds that the SSR rneets the criteria of Section 4928.143(B)(2)(d),
Revised Code, as it is a cb.a-rge related to default service and bypassability that has the
effect of stabilizing and providing certainty regarding retail electric service. Pursuant to
Section 4928.143(l3)(2)(d.), Revised Code, an ESP may include terms, conditions, or
charges relating to limitations on customer shopping for retail electric generation service,
bypassability, standby, back-up, or supplemental power service, default service, carrying
costs, amortizafion periods, and accounting or deferrals or future recovery of deferrals
that would have the effect of stabilizing or providing certainty regarding retail electric
service. The Commission first notes that it is essentially undisputed that the SSR is a
term, condition, or charge; therefore, the first criterion of Section 4928.143(B)(2)(d),
Revised Code, is satisfied.

The Conarnission finds that the SSR is related to default service. The SSR is a
nonbypassable stability charge for the purpose of maintaining T>P&I=,'s financial integ-rity
so that it- mav continue to provide default service. DP&L is required under Section
4928.141, Revised Code, to provide an SSO for customers in its service territor;r. The SSC3
is the default service pxovided by the electric utility and may be provided tiLrough either
-an ESP or an MRO. In fact, e-ven if DP&L were to propose an MRO, DP&L, would still
need to maintain its generation assets for some time because it would be required to
blend the MRO witla its previous SS® rate over five years or such other period of time as
determined by the ^onunission, pursuant to Sections 4928.142(D) and 4928,142(F),
Revised Code. Therefore, we -i1-nd that- ^ec-ticsn 492$.143(B)(2)(d), -Reviseei. Code,
autbor.izes a financial integrity charge to the extent that such charge is necessary to
ensure stability and certainty fof the provision of SSO service.

Moreover, Sectio-n 4928.142(B)(2)(D), Revised Code, authorizes electric utilities to
include in an ESP tern-es related to bypassability of charges to the extent that such terms
have the effect of stabilizing or providing certainty regarding retail electric service. The
Corranaission finds that based upon the ^^^ord of thi-s proceeding, the SSR should be
nonbypassable. floth shopping and n®nasb.opping customers benefit from the existence
of the standard service offer, -which is available even if market conditions become
urifavorable for retail shopping customers over the term of the ESP. Thus, the
^onurdssion believes that the second criterion of Section 4928a143(B)(2)(d.), Revised Code,
is satisfied.

Finally, the ^ommission believes that the SSR would have the effect of stabilizing
or providing certainty regarding retai.l electric service. We agree with DP&L that if its
fzmncial integrity becrs-mes further coinpromised, it may not be able to provide stable or
certain retail electric service {I3p&i.. Ex. 16A at 7m8, DFkL Ex. 12 at 23, DP&L Ex. 4A at
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5d4). AIth.ough generation, transmission, and d.istTibution rates have been unbundled,
DP&L is not a structuratly separated utility; thus, the financial losses in the generation,
transrrission, or distribution business of DP&L are financial losses for the entire utilitv.
T'herefore, ff one of the businesses suffers financial losses, it may impact the entire utility,
adversely affecting its ability to provide stable, reliable, or safe retail electric service. 'I'he
Coruni.s.sion finds that the SSR will provide stable revenue to DP&I., for the purpose of
maintaining its financial integrity.

The Commission further finds that the SSR is not a transition charge and the
Corrmissiort°s authorization of the SSR is not the equivalent of authorizing transition
revenue. We reject the claim that the SSIZ allows for the collection of inappropriate
transition revenues or stranded costs that shouId have been collected prior to December
2010, pursuant to Amended Substitute Senate Bill 3, as DP&L does not claim its EIP
failed to provide sufficient revenues. Further, we note that DP&L continues to be
responsible for offering SSO service to its customers and has demonstrated that the S-SR
is the minimum amount necessary to maintairE_ its financial integrity to provide such
service. Moreover, our holding today is consistent with our d.eezsian in the AEP ESP ff
C"ase, in which we determined that AEP-Ohio's proposed. RSR did not allow for tka_^
collection of inappropriate transition revenues or stranded ccasts. AEP ESP II Case,
Opinion and Order (August 8, 2012) at 32.

B. SSR Amount

DP&L asserts that the SSR amount should be sufficient for DP&L to achieve an
ROE within a reasonable range of 7 to 11 pere®nt. DP&L witness Chambers testified that
based on market information, his analysis I:^ads him to believe that a range of 7.7 percent
to 10.4 percent is a reasonaI3le' ROE for DP&L to be able to function effectively and
maintain its fina-ncial integrity (DP&L Ex. 4 at 2). He also noted that intervenors and
Staff applied an adjusted capital structure of 50 percent debt to 50 percent equity when
presenting their ROE forecasts and SSR proposals (Staff Ex. 1.A at 3-5, Tr. VoI, IV at 915-
916, 935, I026). However, DP&L witness CI2ambers claimed that DP&L's actual capital
structure is 40 percent debt to 60 percent equity and explains that the projected ROE
target is different depending on the capital structure used to calculate the projection
(DP&L Ex. 4A at 30). DP&L witness Malinak testified that the SSR should-be set to target
an ROE no lower than seven percent under ^adjusted capital structure and explained
that an ROE target of seven percent would be sufficient to maintain L^^&Us financial
integrity (DP&L Ex. 14A at 23-24).

FES, IEU-Ohio, OCC, FEA, Honda, alid. OEG contend that the SSR should be
denied because DP&L sb.ouId urtderta.ke operations and maintenance (0&.N4) savings
and capital expenditure reductions before collecting stability revenues to maintain
DP&L's financial integrity. FES witness Lesser claimed that DP&L's financial integrity
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^oncern.S are overstated because it has not included O&M savings and capital
expenditure reductions in its calculations (FES Eac.14 at 33-34; Tr. Vol. 1at 256). He then
concluded that these O&M savings and capital expenditure reductions would provide
savings to DP&L to mitigate its financial integrity concerns and decrease the need for
substantial stability revenues, if not eliminate the need for stability revenues altogether.
Furthermore, intervenors claim on brief that DP&L has already identified numerous
O&M savings and capital expenditure reductions, yet DP&L has failed to iTnplement
them, failed to identify a single project that it would be unable to complete, and failed to
identify a single negative outcc^rne for cust^^^^s associated with the reductions.
Intervenors r^corunend that, if an SSR is authorized, it should be reduced by the amount
of O&M savings and capital expenditure reductions that DP&L can undertake.
Intervenors argue that O&M savings and capital expenditure reductions should be
implemented before a charge is imposed upon customers to maintain Dp&L's financial
integrity, Intervenors claim that DP&L.f s financial integrity xnight not even be
compromised once it implements O&M savings a.tad capital expenditure reductions, thus
negating the need to impose financial integrity charges at all. (FES Ex. 14A at 17-22, FEA
Ex.1. at 7, OCC Ex. 28A at 41, OEG Ex.1 at 10, IEU-Ohio 11ac.1A at 18-19)

DP&L responds that C^&M savings and capital expenditure reductions should not
be considered when setting the SSR. DP&L witness Jackson claimed that O&M savings
and capital expenditure reductions are in addition to the SSR, not in place of-it, so that it
ca-a earn a reasonable ROE (DP&I., Ex.16A at 10; DP&L Ex.16A at CLj-7; Tr, Vol. I at 256-
257). He, as well as DP&L witness Herrington, noted that potential C^&M savings have
not been approved by DP&L's board of directors for the full term of the ESP (DP&L Ex.
16A at 9; Tr. Vol. IV at 1118). DP&L witne^sses Jackson and Herrington alleged that, even
if the O&M savings and capital expenditure reductions were apprsaved and
implemented, implementing th&m could present substantial risks to the Company and its
ability to provide stable, safe, and reliable servke (DP&L Ex. 16A at 9-10; Tr. Vol. IV at
1113-1114, 1176m1177). These risks include lowering DP&L's O&M expenses below
L^^&Us historic averages and. impairment of DP&L's operations through xeduced
maintenance expenditures (DP&L Ex. 16A at 9-10; Tn Vol. 3:V at 1176-1177). DP&L
witness Jackson testified that some of the potential O&M savings measures a-re.
generation-related and that, if implemented, the operational perfonnance of the

Company's generation fleet would deteriorate, resulting in lower wholesale revenue and
gross margin attributable to those plants, potential. PJM RPM capacity penalties, and
higher future O&M costs due to unforeseen and unplanned outages. He further testified
that the SSR does not guarantee that DI'&I.. will eam a given ROE; therefore, if the SSR
alone is insufficient to meet I)I'&L's ROE target, O&M savings could then be
impl^niented to meet the ROE target. (DP&L Ex. 16 at 7, 10.) Further, DP&L witness
Malinak claimed that capital expenditure reductions would have little inpact on DP&L's
earnings or ROE, so the consequences of O&M savings and capital expenditure
reductions would outweigh any benefit (DP&L Ex. 14A at 27-2$).
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^^G and Honda recommend that, if the SSR is authorized, the revenue
requirement should be limited to no rBCore than DP&L's present $73 rniilion annual rate
stabilization charge (RSC). OEG witness Kollen alleged that there are numerous flaws
with DP&L's application, but reducing the SSR to the amount of the RSC would reduce
the risk that DP&L will over-recover costs from caxstozners through the SSR in violation
of Section 4928.02(A), Revised Code. Further, OEG witness Kollen opined that the SSR
should be allocated using a one coincident peak (1Cf') demand allocation method that
reflects the underlying demand-related character of the SSR charges. This allocation
method would align SSR revenues with the cost responsibility of the appropriate
customer class (OEG Ex. I at 7-8). Furthermore, OEG witness Kollen recommended that
the SSR sb.ould be recovered through a kilowatt (kW) demand charge (OEG Ex. 1at 3-5,
20-21).

OCC asserts that, ff ar3. SSR is authorized, the collection of the SSR should not start
zzrztfl the blending with auction-based rates begins. ^C witness Duan-n recorr^ended.
that collection of the ^S-R start once blending with th^ auction based rates begins, which
would match potential savings to DP&L's customers with the costs, in the form of the
SSR, of accelerating the blending of auction based rates (^^^ Ex, 28 at 44). However,
OCC: witness Duann then claimed thut the ESP should iniinediateiy move to a
100 percent market rate (OCC Ex. 28 at 45).

^C avers that, if an SSR is authoi°ized, DP&L should, be prohibited from paying
dividends. OCC witness Duann recommended that DP&L should not be permitted to
pay dividends to its parent companies without Commission approval while it collects the
SSR (OCC Ex. 28 at 48). OCC claims on brief that prohibiting DP&L from paying
dividends wauld not be a takirig and that, even if it were a taking, constitutional issues
are not within the jurisdiction of the Commission. OCC asserts that the Supreme Court
of Ohio has clearly indicated ti-tat the Cominission can prohibit a. utility from paying
dividends where the utflity lacks sufficient surplus for paying divid.ends. Ohio Cerz^^t
Tel. Gorp. v. Pub. Util. Corszraz., 127 Ohio St. 556 (1.934), OCC contends that DI'&L`s
argument that it needs an SSR to maintain its financial integrity, and even to avoid a
financial emergency, sufficiently demonstrates that it lacks sufficiezat surplus for paying
dividends. OC^ concludes that prohibiting DP&L from paying dividends while it
collects the SSR is essential to protecting DP&L's customers and shaxehoidexs (Tr, Vol. X
at 2551-2552).

Staff witness Choueiki recommended that DP&L's ESP shouid be a three year
term,becazase projections for capacity, eaa^rgy, and capital expenditures in years four and
five of DT'&L's proposed ESP are inherently unreliable (Staff Ex. 10 at 4-5). Staff witness
Malamuri reconunended that, if ti-Le Commission adopts a thrc-e year ESP and approves
an SSR, the SSR should fall within a range of $133 million to $7.51 nullgoia per year (Staff
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Ex. 1 at 4). Staff wit-ness Mahmud recommended azj. SSR of $133 million to arrive at
DP&L's proposed average ROE, or an SSR of $151 million to arrive at an ROE in the
reas®naIaI^ ^ange of 7 to 11 percent. For both recorxmendations, Staff witness Mahmud
adjusted DP&L's debt to equity ratio to 50 percent debt and 50 percent equity (Staff Ex, I
at 5). However, Staff concedes that compared to the proposed. ESP, DP&L would receive
about $100 million less under Staff's proposal (Tr. Vol. VIl at 1908). Staff believes that
this $100 m%1iion deficiency would be offset by Staff's switcb.ing projections, wha.ch. Staff
contends are more reliable and indicate less lost revenue from switching.

The Conunission finds that DP&L, may collect the SSR in the amount of
$110 n-d1lion for each of the years 2014 and 2015. We note that DP&L proposed ara. SSR in
the amount of $137.5 million per year over the term of tl-Le ESP (DP&L Ex. IA at 11-13).
However, taking into consideration potential O&M savings for years 2014 through 2016,
the Cornmission finds that the SSR should be established at $110 million per year (Tr.
Vol. Iat 189). The Conunission finds that this is the inirdrreurn amount necessary to
ensure the Campanyys financial integrity and provid-e the Company with the opportunity
to ^cl-ieve a reasonable ROE during the ESP. The Conunission did not offset the
proposed SSR by potential capital expenditure reductions because, based upon the
record, we are not persuaded that the potential capital expenditure reductions have as
significant an impact on the C:.omp^ny's ROE as the potential O&M savings (Tr. I at 257-
258; DP&L Ex, 14A at 27-28). Further, we believe that DP&L should retain the ability to
impact its ROE tbxough additional measures sucb. as capital expen-d.iture reductions.

We agree with OCC that the increase in the SSR from the amount of the RSC in the
previous ESP to $110 n-il.Iicsn annually should not be -imposed until the blending of
market rates begins, since current lower-priced market rates will offset the SSR increase.
Therefare, we have established January 1, 2014, as the effective date of the ESP.
^^owever, DP&L may continue to collect the RSC, prorated monthly, over the remagrah-ig
months of 2013. Once the blending of market rates begins, DP&L shouId establ.ish rates
to collect the SSR amount of $110 million per year for the years 2014 and 2015.

The Conunission finds that authorizing an SSR to- acI-d^^e an ROE t^^^e-t of 7 to 11
percent is reasonable. We previously found in the AEP ESP ^^ Case that an ROE target
range of 7 to 1.7. percent is in a range of reasonableness. AEP ESP II Case, C)piri.on and
Order (August 8, 2012) at 33. However, we note that an ROE target outside of the 7 to 11
percent range is not per se unreasonable. The test is one of reasonableness, based upon
the facts of the case and the law and policy of the state of Ohio. Furthermore, it is an.
ROE target and not an exact determination of the ROE that the utility will recover. In
this case, there are a number of factors that impact projections regarding I)p&L's
financial position. These factors stem from the significant length of time since DP&L's
last distribution rate case and the potentiai ability to seek aia increase in distribution
rates, the ability of DP&I.. to reduce its O&M costs and capital expenditures without
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sacrificing service stability and reliability, the uaapredictabiiity of future switching rates,
and the unpredictability of future energy and capacity markets. I/'^^ find that the record
of this proceeding demonstrates that, when tbe approved SSR, O&M savings, capital
expenditure reductions, adjusted capital structure, and th.e potential for afut-ure
distribution rate case are considered, DP&L will have a reasonable opportunity to
achieve an actual ROE in the 7 to 11 percent range.

Moreover, to ensure that DP&L does not reap disproportionate benefits from the
ESP as a result of the approved SSR, the Ca^nun.ission finds that a significantly excessive
earnings test (SEET) threshold of 12 percent sb.ould be established. The record of this
case demonstrates that an ROE of 12 percent wot.td be above the b€gh end of the range of
reasonableness (DP&L Ex. 4 at 2). Moreover, a SEE`r threshold of 12 percent is consistent
with. our holding in the AEP ESP lI Case. AEP ESP If Case, Opizd®ra and. Order (August 8,
2012) at 37. purth^^ore, the SSR is being autb.orized, to maintain DI'&L's financial
integrity; therefore, we find that aU SSR revenues sbould remain with DP&L, and not be
transferred to any of DP&L's current or future affiliates tliougb. dividends or any other
means.

Further, the ^onuTission is not persuaded by DP&L's testimony that the SSR is
properly coiiected through a flat customer charge. W-e find that the Staffs proposed rate
design, which would minimize rate impacts upon customers, siiou7d, be adopted (Staff
Ex. 8 at 14). However, we agree ivitb OEG that the SSR revenues should be allocated
using a 1CP demand aliocation method that reflects the underlying character of the SSR
charges (OEG Ex, 1 at 7-8). Therefore, we will adopt the rate design recommended by
Staff and the class- allocation methodology recommended by OEG of a 1CP demand
allocation method.

Finally, the Commission is persuaded bv the testimony at the hearing that the
reliability of financial projections sip-ificantiy c_i.eciines over time (Staff Ex. 10 at 4-5).
Thus, ^e will authorize the S SR only until December 31, 2015. However, we also find
that DP&L should have the opportunity to seek relief if its iina-nei.al integrity remain,s
compromised beyond. 2015. Therefore, DP&L may file, in a separate proceeding, for an
extension of the SSR through October 31, 2016^ subject to certain conditions as discussed
below.

3. SSR Extension

The Crsnu-nissgon, t^ougb this ESP, authorizes DP&L to create an SSR Extension
rider (SSR-E) and initially set tlae rider to zero. At least 275 days prior to the tern-dnation
of the SSR on 1^^^en-tber• 31, 2015, DP&L may seek approval of an increase in the SSR-E in
an amount not to exceed $92 million for the year 2016. The SSR^E will expire on its ow-n
tenns on October 31, 2016.
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lf DP&L seeks to irnpl^^ent the SSR-E, DP&L must show that the SSR-E is also
necessary to maintaiz-i the financial integrity of the Company, and that the amount
requested is the necessary amount to maintain DP&L's fina-ncia.l integrity, not to exceed
$92 million for the first 10 months of the year 2016. When considering whether the SSR-E
is iaecessary to maintain the financial integrity of the Company, the Commission will
consider any dividends paid to parent companies, as well as all other relevant financial
information, including O&M savings undertaken and any capital expenditure reductions
made by D.p&L,

We note that Staff and other intervenors contend that there is insufficient
information available to conuiit ratepayer dollars to DP&L for years four and five of a
five year ESP (Staff Ex. 10 at 5, 6), The Commission finds that the SSR-E mechanism
provides an opportunity for DP&L to provide more reliable data on its financial integrity
by fulfilling the Commission's conditions for authorization of the SSf2-E, The SSR-^
conditions will ensure that customer charges are being assessed based upon current ar,.d
reliabi-e information, that stability charges will continue to have the effect of stabilizing or
providing certainty regarding retail electric service, and ffiat the financial integrity of
DP&L will be- maintained without granting DP&L significantly excessive earnings. The
SSR-E proceeding will ensure stability and certainty regarding retail electric service
because it will provide more clear and reliable data for the later months of the ESP, which
should alleviate concerns raised by intervenors and Staff.

Further, the Commission agrees with intervenors' arga.r^ents that DP&L should
exhaust its opportunities for rate relief in order to ensure ith, financial integrity.
Therefore, as ^^ondition of implementing the SSR-E, DP&L must file an application for a
distxibu.tion rate case, iir accordance with. Section 4909.18, Revised Code, no later than
July 1, 2014. Pursuant to the Cornmissionds determination in In re .fl.lignina Electric
Dist-ributaon Utility Rate Sta-ucture with Ohio's Public Policies, Case No. 10--3126-EL4tTNC,
Finding and. Order (Aug-ust 21, 2013) at 20, DP&L is encouraged to utilize the
st.raight-fixed variable (SFV) rate design or SFV principles in its distribution rate case.
The Conu-iissiaan will then consider the impact of any adjustment in rates resulting from
the distribution rate case in determining the amount of the SSR-E. The Corxuaaission
believes that conducting a distribution rate case before authorizing the SSR-E will
provide the Corun.ission and pa.rti^s with the increased certainty necessary to evaluate
whether DP&L's financial integrity is at risk and whether the aSfi-E is necessary.

Moreover, as an additional condition of implementing the SSR-E, DP&L must file,
by December 31, 2013, an application to divest its generation assets. Such plan must
propose that divestment be completed by December 31, 2016. We note that DP&L has
already ^ominitted to filing an application by December 31, 2013, to divest its generation
assets. Furthermore, DP&L has argued in this case that the earliest it could divest its
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generation assets is September 1, 2016, due to DP&Us first and refunding mortgage
(DP&L Ex. 16 at 2-4)_ Thus, the Csst^nmission believes that it is reasonable for DP&L to
divest its generation assets no later than December 31, 2016.

Additionally, for the Commission to authorize the SSR-E, DP&L must also file an
application to modernize its electric distribution infrastructure througi-i implementation
of a smart grid plan and advanced metering infrastructure (AMI). Section 4928.02(D),
Revised Code, states that it is the policy of the state of Ohio to encourage innovation and
market access for cost-effective supply- and d.emand--side retail electric service including,
but not Iiraited to, demand-side management, time-differentiated pricing, and
implementation of AMI. To promote the policy of the state of Ohio and furtl^er enhance
the competitive retail electric service market in this state, the Conunission finds that
DP&L shouId file an appixcation by July 1, 2014, for implementation and deployment of
smart grid technology and advanced aneteritig infrastructure, as well as other cost-
effective initiatives or programs that DP&L reasonably believes would promote the
policy of the state of 0hio to further enhance the competitive retail market.

As the final condition for the Coirm-dssion to authorize the SSR-E, DP&L must
establish and begin implementation of a plan to in®dernize its billing system.
Constellation witness Fein and FES witness Noewer both testified to barriers to
competition resulting from DP&L's billing system (Constellation Ex, 1 at 49-54; FES Ex.
17 at 19-26). The Conimission believes the testirnony indicates that DP&L's billing
system needs to be modernized to facilitate competition in tMs state. At a rninimum, the
billing system moderraization should include rate-ready billing, percentage off price-to-
compare (pTC) pricing and, the ability to support AMI. To begin implementation of it.s
billing system modernization, DT'&1, should file with the Ctirrmission a billing system
modernization plan approved by Staff by December 31, 2014, that includes, at a
n-iniTnum, the above improvements to DP&L's billing system.

4. Switching Tracker Mi

DP&L proposes a. switching tracker (ST) account that would defer for later
recovery, from all customez°s, the difference between the level of switching experienced
as of August-3-0, 2Q12, and the actual level of switching (DP&L f;x_ 1 at 11,1.2; DP&L Ex. 9
at 16-17). DP&L witnesses Jackson and Seger-Lawson explained that the costs subject to
DP&L's ST would equal the difference between the blended SSO rate and the CB rate in
effect, wMch would then be calculated as dollars per megawatt-hour (MWh) and
multiplied by the quantitv of additional s-,ori.tched load in IM.^h and will be the amount
that will be inciuded in & ST regulatory asset account for the month (DP&L Ex. 1 at 11-
13; DP&L Ex. 9 at 17)_ DI'&T,'s arguments in support of the ST are szzr-dlar, and often
identical, to its arguments in support of the SSR. DP&L witness Jackson testified that
Df'&f_,'s ROE is declining and that its declining ROE, as well as the corresponding tfueats
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to its financial integrity and ability to provide safe and reliable service, are being driven
principally by three factors: increased switching, declining wholesale pi°ices, and
declining capacity prices (DP&L Ex. 1A at 13; Tr. Vol. fat 135-136). The ST would
n-itigate the eff^ects of increased switching on DP&L's firr.ancial integrity and ability to
provide safe and reliable service. DP&L calculates the level of switching experienced as
of August 30, 2012, as 62 percent of retafl load, Therefore, DP&L proposes to be
compensated for any switching over 62 percent of retail load. The proposed switching
tracker would begin at the start of the ESP and continue until DP&L procures 100 percent
of its supply needs through the CBP. (DP&I., Ex. 1at 11..) DP&L contends that the two
significant benefits of the ST are that it would elin-tinate the need for the Comn-dssion to
attempt to forecast switching and it would avoid the over or under recovery resulting
from actual switching not matching projected switching.

DP&L's justification for the ST falls primarily under Section 4928.143(B)(2)(d),
Revised Code. Numerous DP&L witnesses claim that the ST is a charge that relates to

default service and has the effect of stabilizing or providing certaint-y regarding retail
electric service (DP&L Ex. 4A at 53, DP&L Ex. 9 at 8-10, IY1'&L Ex. 12 at 23, DP&L Ex. 16A
at 8). First, DP&L indicates that it is undisputed that the ST is a term, condition, or

charge (DP&L Ex, 12 at 23, Tr. Vol. VIII at 2053a2054q Tr. Vol. X at 2600)o Second, DP&L
claims that the ST is related to default service. Thiz°d;_ DP&L asserts that the ST has the
effect of stabilizing or providing certainty regardirLg retail electx°ic service. DP&L then
contends that the S-i- should be approved so that IaF&L's ROE target will be in the
reasonable range of 7 to 11 percent.

Numerous intervenors including OCC, Wal^Mart, K-roger, Constellation,
IEU-C7hi.o, FES, IGS, RESA, and OEG, argue that the ST should be denied by the,
C®tmuissiort (IEU-Ohio Ex. 3at'5,15, 26, C^^ Ex. 28 at 22-2$, OEG 1;x.1 at 11-12; Kroger
Ex. 1 at 5, 14-15' Staff Ex. 10 at 7-10)- Principal am.czng the arguments against the ST is
that it is anti-competitive. lnterverzors posit that the ST is, atiticompetitive because it
would capture the entire economic benefit of shopping for customers through a

nonbypassable charge. The more SSO customers that switch to a competitive reta%1
electric service provider, the more all eustome.rs will be required to pay. This wcau-Id
discourage further switching and inhibit further development of Ohio's competitive
retail electric services market. Intervenors also assert an brief that the ST would violate
the policies of the state of Ohio set forth in Section 4928.02, Revised Code. Intervenor
also argue that it is an unlawful transition charge, that it is simply unjust and
u-nreasorEable, that it ^ould lead to double recovery, and that DP&L failed to meet its
burden of prov'ing the legal basis or the f^ancial need for the ST. RESA. also points out

that the ST serves the same purpose as the SSR of maintaining DP&L's financial integrity

and that DP&L is unaware of any other EDU with a switching tracker like the one
proposed by DP&L (Tr. Vol. 1at 252).
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Staff contends that the Corirnission should deny the ST because it is an
anticompetitive charge. Staff witness Choueiki testified that insulating DP&L from
further switching tl^ough the ST would violate the policies of Section 4928.02, Revised
Code, and would be anti-cornpetitive (Staff Ex. 10 at 9). Further, Staff witness Choueiki
noted that DPL Energy Resources (DPLER), whieh is I7P&L`s unreg,-ulated generation
affiliate, is a sigr.i£icant CRES provider in DP&iv's service area. He believes that a request
for relief by DP&L for lost retail sales to its unregulated affiliate is an unreasonable
request (Staff Ex. 10 at 10). Furthermore, Staff notes on brief that authorizing an ST,
wbiich would be adjusted based upon the level of switching, would make the quantitative
analysis inherently dffficult to conduct.

The Commission finds that the ST should be denied because it violates the policies
of the state of Obio, is anticompetitive, and would discourage further development of
Ohio's retail electric services market. Further, the Conunission finds that the Company
has not demonstrated that the ST, which wcauld be ar^crernentaily increased when
customers leave the SSO, is related to default service under Section 4928.143(B)(2)(d),
Revised Code. One of the principal aspects of a market is the oppcarturdty for ^onsum 'ers
to shop for a diversity of products offered by a m-uititude of suppliers. When a customer
purchases a product from a new supplier, the previous supplier will necessarily lose that
customer`s representative market share. Dp&L's pxoposed. ST would provide DP&L a
stream of revenue to directly compensate it for market share lost when a customer
switches to ^cozxapetitive retail electric service provider. The ^om-rnission believes that
this makes the proposed ST anticompetitive because it may discourage customers from
shopping for a retail electric supplier. Furthermore, the Commission notes that, since
DP&L's financial integrity is supported through the SSR, and potentially t-he SSR-E, the
ST would serve no purpose other than to provide DP&L witl,i additional revenues in
proportion to declines in the ni-imber of custoxneTs of DP&L's generation business. As
discussed above, the Commission believes that revenues from the SSR, capital
expenditure reductions, O&M savings, a distribution rate case, and potentiaiy ai-i SSR-E,
are sufficient to maintain i3p&Us financial integrity, without an additional ST to insulate
DP&L from market risk.

5. Alte-°native Ener y Rider

DP&L proposes that the AER continue in its current form but be trued-up on a
quarterly basis (DP&L Ex. 7 at 3). By moving to a quarterly true-u,p, DP&L intends to
better align the AER costs with the customers that cause the costs to be incurred. The
AER, like other riders, would be trued-up on quarters, with new rates effective 1^larcb. 1,
June 1, September 1, and December 1. DP&I.. further proposes to establish an AER rate at
which. DP&L would be deemed to have met the statutory three percent threshold
pursuant to Section 4928.64(C)(3), Revised. Code. DP&L proposes that when the AER
meets or exceeds $0.0012813 per kVVh, DP&L will be deemed to have met the three
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percent cost threshold and will not need to continue to meet future renewable targets.
(DP&L Ex. 7 at 3-4.)

Solarvision clainis on brief that the ^onunissirsn should deny the three percent
threshold. Solarvision asserts that establishing a specific d.olla-r per kilowatt hour (cVVh)
threshold that will remain fixed t^oughout the ESP period, regardless of the annual
renewable portfolio standard or lCVVh sales, violates Section 4928.64(C)(3), Revised Code.
The re^.^ewable portfolio standard reclui^emc-nts in SectgQri 4928.64, Revised Code,
increase ar^uaUy. Solarvision believes that a tf-ree percent threshold that does not vary
or fluctuate based upon the increasing renewable portfolio standard requirements is
inconsistent wit-h Section 4928.64, Revised Code.

Staff and C^^C assert that the three percent tbieshold issue is not ripe for
Cornraission decision in this case. Staff notes that the three percent threshold was an.
issue in the case of In re Ohio Edison Company, 77ze Clevelancl Electric Illuminating Company,
and Y'he Toledo Edison Company, Case No. 11-5201-EL-RDR (FirstEnergy AER Case).
Furthermore, the three percent threshold may be reviewed in the case of the
^omrnission's pending rulemaking on this issue. In the Matter of the Commission's Review
of its Rules for the A1fernat^^^ Energy Portfolio Standard Contained in Chapter 4901:1-40 of tlw
Ohio Administrative Code, Case No, 13-652^EL-ORD (AEPS Rules Case). Staff claims on
brief that the AEPS Rules Case would be the proper context to review -the t.lreshoid.. Staff
then avers that if the C:c^nunission addresses the thx°ee percent threshold in this
proceeding, it is not reasonable -as proposed by DP.&L. Staff contends that the filuesholcl
is not reasonable because it is based on an estiniate of the first auction and then never
f-acttLates or adjusts for future auctiom, despite the fact that the renewable portfolio
standard requirements adjust annually. Therefore, Staff and. ^C argue that the three
percent threshold should be ^eriieci.

The Corruni.ssion finds that the AER should be trued-up on a qua-rterly basis but
DP&Us_proposal for the three percent cost threshoid should be denied. The Commission
has addressed the proper methodology for determining the three percent cost threshold
in the FxTMst.Energy AER Case. FirstEnergy AER Case, OpirLion and Order (August 7, 2013)
at 30-34. DP&L is directed to comply with the methodology set forth in the F-irstEnergy
AER Case using the blended rate for each year rather than auction-based rate ordy.
Therefore, the Commission fu-tds that DP&L's proposal for the three percent cost
threshoId s^ould be denied.

6. Alternative Energy eAER-N^

I?P&L, proposes an Alternative Energy Rid^r-Nonbypassable (AER-N) to recover
the costs of DP&L's Yaialcee Solar Generating Facility (Yankee). DP&1:, witness Seger-
Lawson testified that the AER-N is perinitted pursuant to Section 4928.143(B)(2)(c),
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Revised Code, because it satisfies the four criteria for a nonbypassable surcharge for the
life of an electric generating facility that is owraed. or operated by the EDU (DP&L Ex. 9 at
15m16). She claimed that Yankee is owned and operated bv a utility, that it was sourced
through a competitive bidding process, that it was used a^d useful after January 1, 2009,
and that it was found by the C®narnisslon to be needed as a result of the resource
plarrdng process (DP&L Ex. 9 at 15, Tr. Vol. V at 1311). DP&1.. wit-qess Seger-Lawson
then arg-rxed that the AER-N is essentially identical to AEP's Generation Rxesource Rider
(GRR), which was approved by the Ccsrnmission in the AEP ESP TI Case. DP&L proposes
that the AER-N initially be set at zero, and then DP&L be permitted to file supporting
evidence for the appropriate amount in a subsequent case (DP&L Ex. 9 at 16, Tr. Vol. V at
1316).

FES and IEU-Ohio contend on brief that the AER-N violates Section
492$.143(C)(1), Revised Code. FES and IEU-Ohio allege that Section 4928.143(^)(1),
Revised Code, requires that if the Commission approves an application that -contairLs a
surcharge, the Commission shall ensure that the benefits derived for any purpose for
which the sur^harge- is establi-shed are reserved and made available to those that bear the
surcharge. FES avers that since DP&L wouldn't provide CRES providers a pro rata share
of the renewable resources based upon their share of the load, shopping customers
would get no benefit from the AER-N (Tr. Vol. V at 1340). Intervenors assert the AER-N
should be deried because it would be a nonbypassable charge imposed on customers
who are already paying their own retail electric service provider for renewable resources.

IEU-Ohio, Solarvision, and RESA argue that the AE1^^N violates Sections
4928.64(E)-and. 4928.143(B), Revised Code. Section 4928.143(B), Revised Code, states that
the Conunission cannot approve a provision of an ESP that is contrary to Section
4928.64(E), Revised Code. Section 4928.64(E), Revised Code, states that all costs ^curred
by an EDU in complying with the renewable energy requirements of that section must be
bypassable by any consumer that has switched to a CRES provider. DP&L witness
SegernLaw^on ineticated it was DP&L°s intent moving foxward to use any renewable
energy credits generated from Yankee to comply with the renewable energy
requirements of Section. 4928.64, Revised Code (Tr. Vol. IX at 2305). iET T Oh.ic^ and.
Solarvision posit that the nonbypassability of the AER-N n-iakes it ^ldawful because it
would compensate DP&L for Yankee, which was con-structed for the purpose of
complying with the renewable energy reqaxirements, Furthermore, IEU-Ohio contends
the AER-N violates Section 4928.143(B)(2)(c), Revised Code, because the need for the
facility was xiot demonstrated in the EtSP proceeding, the facility has not been sourced
thr®ugh a competitive bid process, and the energy and capacity would not be dedicated
to the customers payi-ng the AER-N (Tr. Vol. V at 1323-132 s; Tr. Vol. V at 1340).
Furthermore, RESA witness Bennett claimed that the intent of the ncanbypassable
renewable rider is for the recovery of new construction costs once the statutory
requirements for need and competitive procurement are met, not for retroactive recovery
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caf construction costs. RESA witness Bennett poiaited out that AFlys Turning Point Solar
Facility would have been new construction, whereas Yankee has already been
constructed. (RESA Ex. 6 at 12, 13; Tr. Vo1. IX at 2483.)

FES, IFU-Ohio, and. RESA make the assertion on brief that the Corr'n-issi®n should
deny the AER-N because DP&L, did not provide the necessary information to the
Commission for establisbment of the AFR-N. FES and lEU-Ohio argue that DP&L failed
to satisfy, in this proceeding, the requirements of Rule 49015-5M06(B), O.A.C., because
D.F&I., prpvided very little data regarding its proposal or the assoeiated costs.
Intervenors believe that without this information, the Cotru-nission does not have the
opportunity to weigh the costs and benefits of Yarkee. FES and iFU--Oldo contend that
the AER-N sb.ould be denied because DP&L has not provided sufficient information for
the Contnission to review the facility and has improperly avoided substantive review of
the proposed AER-N.

The Comniississn finds that the AER-N sk^ouId be derded. Section 4928.143(C)(1),
1Zevised. Code, requires the Corrn-dssion to ensure that the benefits derived from a charge
are made availa.ble to those that bear the charge. In this instance, DP&L has not made a
detailed proposal to ensure that all customers in its service territory equally benefit in the
benefits deri^.red from the Yankee facility. Instead, the Commission is concerned that all
customers could pay for the costs of Yankee, despite only DP&I:, SSO customers receiving
the benefit of the solar renewable energy credits (S-RECs) produced by the facility.
Competitive retail electric service providers compete directly with DP&L's generation
related. service, including in- the S-REC market, and are not perrnitted to recover their
capital expenditures wf-^en building generation facilities (Tr. Vol, VIII at 21-5, Tr. Vol. ix
at 2295). Competitive retail electric service providers are required to supply S-RFCs for
their customers; under the AER-N, as proposed, sb.-opping customers could end up
subsidizing the S-RFCs supplied to SSO customers.

Fuxthern-iore, the AER-N would permit Yankee, which is a generation asset, to
remain with the regulated distribution and, transnissian company instead of d.ivesdng
with the rest of D-P&L°s generation assets. Dp&Ia has eon.rrgitted to filing a generation
asset divestiture plan. before December 31, 2013. The Conunissicsn believes that Yankee
should be i-ncluded in DP&L's generation asset divestiture plan and divest with the rest
of DP&L's generation assets. Approving the AER-N would add the cost of Yankee to the
rate base for the extended future, instead of requiring DP&L, and the subsequent
generation asset owner, to recover the costs of the facility through the competitive
generation market and sales of S-17FCs. Notwithstanding whether the AER-N satisfies
Section 492$.143(B)(2)(c)f Revised Code, the Cot^^nissi.on finds that it would be
inconsistent witb. DP&L's plan to divest its generation assets for Yankee to remain with
the transmission and distribution utility.
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Tb.^ ^^nu-nission notes that nothing in this finding prohibits DP&L from
^^^o-vering the cost of past reiiewab1e enerp- resources used to serve its SSO customers.
DP&L is directed to consult with Staff to clet^^rnine an appropriate methodology to
recover through the AER the cost of past renewable energy resources used to serve its
SSO customers.

7_ Reconci1iat%on Bidg=

DP&I. proposes a nonbvpassable reconciliation rider (RR) that would include tl-te
costs of adn-tinistering the CBP, the costs of coinpetiti^e retail enhancements, and anv
deferred balance associated with particular riders (DP&L Ex. 10 at 8). DP&L contends
that the CBP benefits all customers and it is therefore appropriate to recover the costs of
the CBP tlirougb a nonbypassable rider. DP&L tb.eri asserts that to the extent the
Commission approves competitive retaii. ^^ancenients and concludes that the associated
costs should be recoverable from customers in a nonb^ pa^sable rider, the costs should be
included in the RR. DP&L witness Seger-Lawson proposed that DP&L recover through
the RR any deferred balance that exceeds 10 percent of the-base amount of riders FUEL,
RPM, AER, and CBT (DP&L Ex. 10 at 8-11). DP&L believes that recovery of -the deferred
balance amounts is necessary to prevent the potentizlly catastrophic situation of having
too few remaining ^ customers to cover the cost-s of a very large deferral balance
(DP&L Ex. 12 at 7,,8, Tr. Vol. V at 1432a14334 Tr. Vol. IX at 2242-2244).

IEU-Ohio argues that tb:f-, RR- is not approvable as a nonbypassable rider a-nd
would provide DP&L with an anticompetiti.ve subsiely. IEU-Ohio avers on brief that the
RR cannot be authorized pursuant to Section-4928.143(B)(2)(d), ^evgsed. Code, because
that section does not authorize the Commission to create a ^onbypassable rider.
Furthermore, IEU-Ohio asserts that even if the RR could bc- approved ua-td^r Section
4928.143(B)(2)(d), Revised Code, it does not have tl-ie effect of making the physical supply
of retail electric service more stable or certain. iEU-01-Li^ avers that the Rrx actually has
the effect of making retail electric service more unstable and uncertain because the
revenue -requirement for the rider is unknown and the rnagnitude of the CBP auction
adr.-uni^trati.on costs is unk-n^wn. Furthermore, fEU^Ohio notes that DP&L failed to
identify the rate inipacts to customers that authorization of the RR would have.

^FS,, FEA, and RESA claim that SSO customers should pay for all costs of
competitive bidding. FES witness Lesser testffied that the costs of competitive bidding
should be recovered on a bypassable basis because the principle of cost causation
requires that SSO cusfoiners pay the CBP administrative costs necessary to procure
power for SSO customers. FES witness Lesser then explained that the CBP is undertaken
for 1990 customers, not customers who take service from CRES providers, therefore,
under the principle of cost causation, the charges should be recovered on a bvpassabIe
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basls. (FES Ex. 14 at 60). FES, f`EA, and RESA believe that the competitive bidding costs
in the RR should apply only to SSO customers.

FES, a~`EA, IGS, and RESA also contend that DP&L's proposal to collect the deferral
balances above 10 percent on certain riders tb-rougb the RR should be denied. FES
witness Lesser opposed DP&L's proposal to collect defmal balances above 10 ^^rcelit
associated with the FUEL Rider, the RPM Rider, the TCRR-B Rider, the AER, and the
CBT Ric1er. He indicated that the deferral balances are currently recovered on a
bypassable basis and that allowing DP&L to coflect deferral balances above 10 percent on
a nonbypassable basis incentivizes DP&L to allow its deferral balances to exceed
10 percent. (f=ES Ex,14 at 59-60). FES witness Lesser then went on to add that permitting
DP&L to recover the deferral bẑ :Iances violates the principle of cost causation, that it
wouid not stabilize rates, and that recovery of the deferred costs should continue on a
bypassable basis (F` Ex, 14 at 60). IGS witness White noted that CRES suppliers also
face migration risk, yet ^RE-S suppliers a,^e not able to recover the costs of customers
rnigrating (IGS Ex. 1 at 8).

Staff supports recovery of the costs that DP&L has 1nr1icated, yet disagrees on the
manner of r^^^^ery. Specifically, Staff witness Dor1.on testifaed that CBP auction costs
shou:fd be bypassable, that the costs of competitive retail ^^^^^^^^ents should be
attributed based upon relative burden and recovered through a nonbypassable rider, and
the deferred bal^iic^ amounts should be ^^^ov-erable thxou^h a b^rP^.ss^.bie charge (Staff
Ex. 7 at 5, 7-9).. Staff then recommends on brief that the Company be ^erin€tted to
petition the Commission to true-up any over or under recovery of bypassable riders at
the end of the ESP term. Staff also notes that the CQrnn-ission- s6uld be free to
determine at the end of the ESP term how to best pern-iit recovery of deferred costs
without imposing them on the potentialiy few remaining SSO customers.

The ^orninissi.on finds that the RR should be divided into an RR Noaibypassabi^
(RR-N) and RR Bypassable (RR-B). The RRaP should recover the bvpassable ^^inponents
of DP&I..°s proposed RR, and-tb.^ ^^P auction costs, CBP cQnsultant fees, ^omn-dss1rsn
c^-nsultant fees, audit costs, supp1ier -default costs, and carrying costs. The RR-N should
recover any deferred balance that exceeds 10 percent of the base arnount of riders FUEL,
RPM, AER, and CBT, as proposed by DP&L. However, DP&L must file an application
with the Commission, in a separate proceeding, seeking specific approval to defer for
future recovery any amounts exceed.ino, the 10 percent threshold for each individua.;
riders. The TCRR-B deferral balance and the competitive retail enliancements shall be
excluded from the RR-B and the RR-N. The Corz-imission will address the TCRR below
w-hi.1.e the costs of the campetiti.Nre retail ^nli^^^ements should be deferred for recovery in
DP&L.`s next distribution rate case,
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8. Transmission Cost Recovery Rider TCRR

_36_

^EU-0hi^^ Wal-Martg and FEA contend that i3F&L;s proposed ^on6^^passabIe
trai-asr-dssion cost recovery rider (TCRR-N) is urdawful and unreasonable. IEU-Ohio
witness Murray testified that ^^&L's proposal to bifurcate the TCRR into bypassable and
non-bypassable com^o-nents could cause shopping customers to be billed multiple times
for transn-iission service (IE^.=mOhi.o Ex. 2 at 37-38; Tr. Vol. V at 1356-1357^ IEU-Ohio
claims that double biiling could occur because shopping customers are alreadv, payitig
their CRES provider for the ^^on-market-based transmission service, which DP&L would
be charging to shopping customers through the TCRR-N. Further, IEU-Ohio argues that
a TCRR under-recovery balance exists, but it ordy exists because of DP&L's failure to
accurately forecast its load and transmission costs (Tr. Vol. IX at 2208f Tr. VoI. IX at 2343).

Constellation supports ^^&Us proposal to separate the TCRR into a market-based
bypassable rider and a non-market-based noitalslvpassable rider. Constellation witness
Fein testified that he supports the proposal to separate the TCRR and makes
recommendations that he believes would add greater clarity to the specific
non-market-based charges that would be recovered under the TCRR-N (Constellation Ex.
2 at 12).

DP&L claims that customers are not actually at risk of paying the same cost twice,
and that its proposal more accurately reflects how transmission costs should be billed to
customers. DP&L witness Hale testified that DP&L proposes to separate the cost
components of the Tt^'RR into market-based and nony^rk-et-based subsets.and to
^^^o-ver the costs separately. She testfied tli.a-t the new TCRR-N would recover NITS,
regional -teansmission expansion planning (RTEP), and other non-market-based
FERC/RTO c1iarges. (DP&L Ex. 11 at 3.) DP&L points out on brief that intervenors
made no showing as to whether CRES providers would remove the TCRR charges from
customer bills and failed to demonstrate that tl-ie impact on a customer being double
billed would be a r.iaterial amount.

Th^ Commission finds that the TCRR should be removed from fl^^ RR and should
be bifurcated by znarketabas^^ and nonmarket-based elements, as proposed by DP&L,
effective januarv 1, 2ti14. The Commission is persuaded that bifurcating the TCRR mar^
accurately reflects how transmission costs are billed to customers. Further, to the extent
necessary, DP&L should file with the Co^.-imission a proposal at the end of the ESP tern-i
for appropriate coIlection of ^^v uncollected. TCRR balance, including whether the
uncollected TCRR balance should be collected through a bypassable or ^^.-Lbypassable
TCRR true-up ri^er.
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9. Competitive Retail Enhancements

-37-

DP&L proposes to implement six competitive retail enhancements to improve the
interaction of CRES providers with. DP&L to ensure a smoother customer choice process.
The six cornpetiti.v-e retail enhancements proposed by DP&L are to eliminate the
minimurn stay and return-to-firm provisiorLs in the generation tariffs, to implement a
web-based portal for CRES providers to obtain DP&L customer information in more
usable and manageable fashion, to implement an auto-cancel feature to DP&L's
bill-ready billing function, to remove the enrollment verificatgon that requires a CRES
provider to have the first two digits of the customer naiae on the account as well as the
correct account number, to support historical interval usage data (HIU) data requests via
Electronic Data Interchange (EDI), and to provide CRES providers a standardized sync
list ®n a rnonthly basis. IsP&L estimates that these enhancements will require FJP&I., to
gr^cu_r approximately $2.5 million in capital improvements to its systems. DP&L claims
that neither the Company nor its shareholders benefit from these system enhancements.
(DP&L Ex. 9 at 13A15.)

^^&L contends that multiple parties have proposed additional competitive retail
enhar^^ements but no party is willing to pay for those enhancements (Tr. Vol. IX at 2191,
2310--2311, 2440-2441, 2445-2447, Tr. Vol. X at 2654).. Furthermore, DP&L asserts on brief
that additional competitive retail enhancements would violate rate-making principles,
would provide no benefit to DP&L, would not be completed in a timely manner for lack
of incentive, and would not be economical for DP&L. Finally, DP&L contends that there
is no Comn-dssian rule requiring DP&L to implement the additional competitive retail
enhancements and that insufficient evid.-en^e was presented at hearing to determine if the
benefit of any additional coanpetitive retail enh^^ement would surpass the cost.

IGS, RESA, and Corstellation posit that a purchase of receivables (POR) program
should be offered by DP&L as a competitive retail enhancement. A POR program is a
competitive retail enhancement that requires a utility to purchase the accounts receivable
of the competitive suppliers and sb.ifts the burden of responsibility for collecting
accounts to the utility. RESA witness Bennett testified that adoption of ^POR program
advances Obio policy by promoting the efficient provision of service, by eliminating the
appiication of needless cost-of-service and credit-standard distinctions to different
customers, by increasing the availability of reasonably priced electric retail service, by
promoting diversity of electricity supply and suppliers, by increasing consumer options
and market access, by encouraging market access for CRES suppliers, by recognizing
flexible regulatory treatment, and by providing other benefits to customers. (RESA Fx. 6
at 11). IGS witness VVhite argued that a POR program would be more efficient and
economical for DP&L's customers, regardless of whether they receive generation service
from DP&L or a CRES supplier. Further, he contended that the costs associated with the
systems, labor, and inforn.iaticn-terhnoiogy resources to manage all aspects of the billing
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and collections process are being paid for by all customers through distribution rates.
(IGS Ex. 1 at 9a10,) RESA. witness Bennett added that a POR program would completely
eliminate the complexity of payment allocation, the ambiguity over special
arrangements, and the obscurity of information both from the customer and the CRES
provider (RESA Ex. 6 at 12).

RESA also requests other competitive retail enhancements, including a web-based
electronic system, choice-eligible customer lists, standard EDI interfaces, customer-
specific information, alteration of certain EDI processes, addition of other EDI 876 HU
standards, changes to billing options and charges, and other competitive retail
enhancements. (RESA Ex. 6 at 5-9.) Furthermore, RESA notes on brief that cost-recovery
of competitive retail enhancements should remain comisterat with Commission
precedent.

Constellation asserts on brief that greater access to data should be granted to
CRES providers and that a web-based, electronic portal with key customer usage and
account data be dtveloped that -allows CRES providers access, via a s-uppli-er website, to
the data. and information in a format that can be automatically scraped. Furthermore,
Constellation also xecomtnend.s the Corruaissir,n direct DP&L to ixnp1en-ient a standard,
non-recourse POR pz°og-ram, notify CRES providers before a drop occurs, provide legacy
account numbers, provide regular electronic mail notifications of tariff supplements,
modifications, or changes when filed with the Commission, and conduct semi-annual or
quarterly meetings with CRES providers to discuss proposed tariff changes, bushiess
practices, or other information.

FES contends that, despite competitive retail enhancements, other barriers to retail
competition exist in DP&L's distribution -serviee territory. FES witness Noewer stated
that some of these barriers include issues regarding customer metering, billing,
eraroIhnent, switching fees, and. eligibility file. FES witness Noewer testified that
eIin-inating these barriers would enhance the competitive retail envi.ro.runent ir! DP&L"s
distribution service territory. (FES Ex. 17 at 19-22.)

The Cor-imission finds that I)P&L"s proposed competitive retail enhancements
shcauld be adopted. The record indicates that the competitive retail ea-diancements
proposed by DP&L, ^ould promote further development of the competitive retail electric
service rriarket in DP&L's distribution service territory (DP&L Ex. 10 at 8, OCC Ex. 18 at
5-6). RESA has identified certain EDI processes, -EDi 876 HU Standards, a-nd stmcdard
EDI interfaces that have been implemented by the other Ohio public utilities (RESA Ex. 6
at 7). If an EDI process, standard, or interface, as well as any other competitive retail
enhancement, has been adopted by every other EDU in Ohio, then DP&L shall also
implement that EDI process, standard, interface, or competitive reta'rI enhancement. The
Coaru-nission believes that requiring DP&L to adopt competitive retail enha^^^^erits,



12-426-ET-SSO, et al. m39-

which have been adopted. by every one of the other Ohio 13DUs6 will eliminate barriers
and facilitate competition in DP&f:s service territory. The ^onm-iission notes that these
competitive enhancements sho-uld be implemented as soon as practicable and may not be
delayed until DP&L, files the billing system modernization plan discussed above. DP&L
may seek recovery of the costs of implementation of the competitive retail enhancements
in its next distribution rate case.

The Corrunissi^n also notes that it has initiated.ir^ re The Comrrxpss^on's Investigation
of Ohio's Retail Electric Service Market, Case No. 12-3151-EL-COI, for CRES providers and
EDUs to discuss pxoposed, tariff changes, business practices, and other information for
development of Ohio's competitive retail electric services market. Since POR programs
have not been universally adopted by Ohio fiDUs, we believe that the issue of whether
POR prograras should be ordered to be impl^^ented is better adclxessed in Case No. 12-
3151mEL-CO1. Further, the OMo EDl Working Group meets on a monthly basis for the
purpose of developing pDI transaction standards and procedures to develop Ohio`s retail
electric services market. The competitive retail enhancements adopted in this ESP, in
conjunction w-ith the ir-iitzatives taken by the Commission, will spur development of the
competitive retail electric services market in DP&L's distribution service territory.
Furthermore, FES witness Noewer identified constraints to the development of the
competitive retail electric market in Dp'&Us service territory regarding customer
metering, billing, enroil.m.ent, switching fees, and,eligibiYity file (FES Ex.1.7 at 19m22). The
^^rnrriss-ion finds that these constraints are related to the distribution function of DP&L;
therefore, these issues sfg.ould be raised in DP&L°s next distribution rate case.

10.Maxzmum C1^arge Phase-out Provision

DP&L proposes tophase out the maximum charge provision by increasing th.e
maximum charge by 10 percent every quarter of the blending period. DP&L indicates
that its maximum charge is ^ontaitied in the secondary and primary rates and works to
limit the rate per kWh charged to customers that have a poor load factor. Customers
with poor load factors are those that have high demand and. -low energy consuxnption.
DP&L witness Parke testified that it is appropriate to elimina-te the maximum charge
provision because the customers who benefit from the maximum charge provision do not
pay their fai-r share of costs. Furtl^^^rnore, he argued that a maximum charge provision is
inconsistent with competitive markets. (DP&L Ex. 7 at 8-•10).

OCC posits on brief that it supports DP&L's maximum charge phase-out proposal.
OCC contends that it is unjust, unreasonable, and unduly discriminatory for the
maximum charge provision to continue. Furthermore, C3^C argues that no evidence was
presented that phasing out the maximum charge provision would provide any harm to
customers. ^'9CC claims that the maximum charge phase-out provision should be
adopted because there is neither a cost justification for continuing the maximum charge
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provision nor any evidence that the rate without the maximuzrg. charge provision would
harm any customers. OCC presented no testimony addressing the cost justification or
rate impacts of the aztaxiinum charge provision.

Staff asserts that the maximum charge phase-out provision should be either
denied outright or modified so that the maximum charge increases bv 2.5 percent per
quarter over the term of the ESP. Staff witness Turkenton noted tfiat the maximum
charge provision appears to apply to customers that have load factors of around
12 percent and belowo She then noted that outright elimination of the maximum cYar^^
provision could lead to an up to 65 percent increase in the average secondary customer's
bill. Staff witness Tur^entozi then reconunended that, ff the Commission were to phase
out the maximum charge, it should be phased out by 2.5 percent per quarter instead of
the 10 percent per quarter proposed by DP&L. (Staff Ex. 8 at 14). Staff notes on brief that
it is concerned about the risks involved with eliminating the maximum charge provision,
including the unpredictable consequences. Staff believes that the rnaxi^.^m charge
provision should be reevaluated at the end of the ESP term when more information may
be available regarding who bears the cost of the ma.,^imum. charge.

The Corrimission finds that ^^&L.'s proposed maximum charge phase-out
provision should be deiiied and that the maximum charge should be increased €^^^ by
2.5 percent per year over the term of the ESP. The first 2.5 percent increase to the charge
should take place oit J^nu-ary 1, 2014, and then on January 1 for each remaining ^^a-r of
the ESP, The Commission believes that raising it 2.5 percent per year, which is
equivalent to just over one half of one percent per quarter, will minimize rate impacts.
The Commission notes that the maximum charge increase will be an increase -to the
charge and should app-ly to all new riders.

11. FUEL Rider

DP&L proposes to change its FUEL rider from a least cost methodology to a
system average cost methodology. DP&L witness Hoekstra indicated that DP&L

proposes to use a-system averagecost method to set its fuel rate, which would determine
DP&L's total fuel cost and total generation sales for the period (DP&L Ex. 3 at 5-6). The
witness noted that DP&L would then determine its average fuel costs and use that

average to establish the fuel rider to be charged to SSO customers. DP&L contends on
brief that the ^onimission should conclude that the system average cost -methodoiogy is
the appropriate methodology because DP&L has rto obligation to allocate its least cost
fuel to SSO customers, DP&L would not be able to recover all of its fuel costs under a
least cost stacking methodology, and t-he least cost stacking methodology r-tay have
negative impacts on DP&L's financial integrity.
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OCC, FF-S, and. Staff contend that DP&L should continue to use a least cost
stacking rnetb.od.oIogy. Staff witness Gallina and O^C witness Slone testified that under
the least cost stacking methodology, the fuel rider weauld be lower than under a system
average cost methodology because the least cost fuel would be allocated to retail
customers (Tr. Vol. VI at 1576; Tr, Vol. VIII at 2120). Staff witness Gallirt.a testified that
the least cost approach is currently being used by DP&L. He then testified that DP&L
should continue to use the least cost methodology except that load from DPL Energy
Resources (DPLER) should be excluded. Furtherm®re, both OCC and Staff assert on brief
that tI1e system average cost methodology would unfairly subsidize DP&L's affiliate
DPLER and violates Section 4928.02(p¢ Iievised. Code. ^^C witness Slone explained
that for purposes of calculating the fuel rider, the retail load is made of existing DI'&T
SSC? customer load and DPLER customer load. However, he contended that the fuel
rider rate is only charged to SSO customers, whereas DPLER does not pay the fuel rider
rate. He then noted that under DP&L's current stacking methodology, the costs
associated with providing electricity to the wholesale market are currently treated as
DP&L's highest costs to generate electricity, and are not ^alcuIated in the existing fuel
rider. (OCC Ex. 24 at 6). Staff a-nd OCC claim that the system average cost methodology
should be denied because it would reduce DP&L's cost to generate eiectricity that would
be sold into the wholesale market, which would grant ^^&L and its aff-ilzates a
competitive advantage in the wholesale market at the expense of SSO customers.

The Commission finds that DP&L's proposed system average cost methodology
should be deriied.. DP&L should utilize the least cost stacking_method.ol®gy and should
exclude DPLER load. The Coru-nissican agrees with Staff witness GaiIina and -^CC
witness ^'x-one that authorizing the system average cost methodology, as proposed i-n the
ESP, could drive up costs on SSO customers to grant DP&L and its affiliates a
competitive advantage in the wholesale market (Staff Ex. 5 at 3; OCC Ex. 24 at 6tl$).

12. Storm i^amaize Recovery Rider

Staff proposes a storm damage recovery rider to be used by DP&I. on a going-
forward basis to defer C^&M costs associated with destructive or rnaj'or storms over a.n.
annual baseline (Staff Ex. 6 at 5). Staff witness I_ipthratt testified that a baseline should
be set at $4 million and the rider should be used to collect those amounts of major storm
^&M costs that exceed the baseline, or to refund the dffi^^ence between the amount
expensed for n-iaj®r storm C3&M restoration and the baseline, if the artxa.ua^ expense is less
th-an the baseline (Staff Ex, 6 at 5). He claimed that the $4 million baseline is appropriate
because from 2002 to 2011, the 10 year average of service restoration O&M expenses
associated with niajor events was $3,977,641. Furthermore, the three year average of
service restoration O&M expenses from 2009 to 2011 was $3,704,352. Staff witness
Lipthratt believed that based upon the 10 year average and the three year average, a
$4 million baseline wouId be appropriate. (Staff Ex. 6 at 6). Staff also claims that
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$4 million baseline is consistent with other utilities' storm recover rider baselines, with
AEP having a baseline of $5 rr-dllion and Duke having a baseline of $4.4 rnilli.orr..

DP&I•:. argues that IaP&I,"s O&M expenses for 2005, 2008, and 2011, were outliers
and that the storm rider baseline should be set at $1.1 million. DP&L witness Seger-
Lawson then asserted that setting the baseli-ne at $4 n7.'rIlion would not be consistent witb.
AEP or Duke because their O&M expenses were significantly higher than DP&L's (DP&L
Ex. 12 at 19, 20). She then testifaed that adjust^a.g DP&L's baseline based upon a ratio
comparing the Cornpany's total O&M expenses with that of AEP and Duke would give
baselines of $1.46 n-ffltion and $1.09 million, respectively.

The Conun%ssi®n finds that Staff's proposed storm damage recovery rider in this
case should be d.en.i.erl. On December 21, 2012, I3P&-1_, filed an application in. In re The
Dayton Power and Light Company, Case No, 12--3062dEL-R13R (DP&L Storm Damage Case),
seeking authority to recover storrn O&M expenses for all rnajor event storms in 2011 and
2012, as well as certain 2008 storxn O&M expenses. DP&L, aJ.so sought recovery of the
related capitaI x°evenue requirements for Hurricane Ike in 2008-and major stornns in 2011
and 2012. Finally, DP&L requested authority to implement a storm cost recovery rider to
recover all costs associated with rnajor storms going forward and to defer O&M costs
until they are recovered tlroug1-a the rider. The Comnuission finds that the storn-i dan-iage
recovery xider and Staff s proposed baseline would be better addressed in the DP&L
Storm Damage Case.

13. Economic Development Fu-n.d (EDp)

City of Dayton claims that a declining economic climate exists in DP&L's service
territory and that DP&L's econo'naic development initiatives should continue to offset the
in-ipact of increasing rates. The economic hardships faced by the contrnunities in DP&L's
service territory include declining population, declining employment, declining tax
revenues, and increasing poverty. 1'3ayton asserts tl-aat the decline in DP&L's service
territory have signifrcantly increased the need to create aa.ad maintain econorni^
development initiatives (Dayton Ex. 7. at 3--6).

The Cornrnission notes that Section 4928.143(B)(2)(i), Revised Code, specifically
authorizes the inclusion of economic development programs in ESPs, and we will zrgod.ify
the ESP to include an economic development program. The Commission finds that
Dp&lr, should iinplernent a-n Economic Development Fund (EDF), to be funded by
shareholders at a minin.°^.una of $2 rn?.Ilion per year, or not less than $6 million dollars for
the years 2014, 2015, and 2016. Any EDF funds that are not allocated during a given year
shall remai.n. in the EDF and carry over to be allocated in subsequent years. 'I'bis
economic development funding is consistent with our treatnnent of other Ohio electric
utilities and shall not be recoverable from customers. AEP ESP .I.I Case, Opinion and
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Order (August 8, 2012) at 67. The EDF funds should be allocated for the purpose of
creating private sector economic development res®urces to attract new investment and
improve job growth in Obia. DP&L shall collaborate with Staff to determine the proper
manner of allocation of the EDF funds to best accomplish their stated purpose. DP&L
and Staff should collaborate to ensure that all EDF funds pursuant to this Opinion and
Order are allocated by December 31, 2016. Furthermore, the EDF f^ndi^g is in addition
to and exclusive of DP&L's prior unrecoverable funding commitments. The Commission
believes that, given the financial integrity charge approved by the Conunission in this
case, it is appropriate for DP&L to support economic development in its service territory
and to ^ontinue the positive contributions to ensuring the vitality of the Dayton region.

III. IS 'I'I-IE PROPOSED F-SP MORE FAVORABLE IN THE AGGREGATE AS
COMPARED TO THE RESLTI.TS THAT WOULD C)T^ER^^ APPLY
UNDER SECTION 4928.142, REVISED CODE.

A. Art^^^^^

Dp&L contends that the ESP, as proposed, incl-uding its pricing and all other terms
and conditiom, is more favorable in the aggregate as compared to the expected results
that would otherwise apply under a-n MRO. DP&L witness Malinak testified that in
conducting the statutory price test (quantitative analysis), the Commission should
consider other provisions that are quan-ti.fiable, as well as consider the non-quantifiable
aspects of the ESP. In evaluating all of these criteria, he concludes that the proposed ESP,
in the aggrega-te, is more favorable than the results that would otherwise apply under an
MRO by approximately $112 million. (DP&I., Ex. 5 at 3-15, DP&L Ex. 14A a-t 4-140).

In conducting the quantitative analysis, DP&L includes the SSR and the ST in both
the ESP and the hypothetical MRO. DP&I., believes that the SSR and ST would be
permitted under an MRO pursuant to Section 492$.142(D)(4), Revised Code. This section
states that the ^onu-nission may adjust the electric distribution utility's most recent
stanclard service offer price by such just and reasonable arnount that the Conamission
determines necessary to address any emergency tlaa-t threatens the utility's financial..
i-ntegrity or to ensure that the resulting revenue available to the utility for providing the
SSO is not so inadequate as to result, directly or indirectly, in a taking of property
without compensation pu-rsuant to Section 19 of Article I, Ohio Constitution. Pursuant to
this section, DP&L contends that the Commission must niaICe two detern-dnations, what
is DP&L's most recent standard service offer that is subject to adjustment, and whether it
is necessary to adjust those charges either to address an emergency that tl-u-eatens
DP&L's financial integrity or ensure the resulting revenue available to DP&L for
providing the SSO to avoid a taking of property without compen-sation.
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First, DP&L asserts that its most recent standard service offer is its existing ESP,
including its bypassable generation charges and its non-bypassable RSC. On
December 28, 2005, the Commission issued an Opinion and Order approving a
stipulation that extended DP&L's existing rate stabilization plan through December 31,

2010. The Commission's Opinion and Order adopting the stipulation also extended and
modified DP&L's rate stabilization surcharge (RSS).1 In re Dayton Power and Light
Company, Case No. 05-276aEL--AIR (RSP Il Case), Opinion and Order (December 28, 2005)
at 3, 16. 011 October 10, 2008, DF'&L. filed its first application for an ESP and, pursuant to
Section 4928.143(D), Revised, Code, the application for an ESP incorporated the terms of
the 2005 stipulation. On June 24, 2009, the C:.s3nu-nission issued an Opinion and Order
adopting a stipulation for the ESP (Co. Ex. 102) and extending the ESP for hvo years,
through December 31, 2012. In re Dayton Power and Light Co-mpany, Case Nos. 0$p1094mELa
A1R et al. (ESP I C'ase), Opinion and Order (June 24, 2009, at 4, 13). The Opirdon and
Order adopting the stipulation continued the RSC with the ESP. On December 12, 2012,
the ^omzLssion issued an etitry holding that DP&L's RSC is a provision, term, or

condition of the ESP. Therefore, DP&L believes that, if it had filed an MRO application,
then the Conun.issi^^ could have modified DP&L°s RSC to preserve -" P&L's financial
irttegrity or to prevent a taking. This, DP&L contends, would make DP&L's most recent
SSO its existing ^^SP, including the RSC.

Next, DP&L claims that it would be entitled to an SSR or ST to preserve its
financial integrity or to prevent a taking in. a- hypothetical MRO. DP&L indicates that
there are not any decisions from the Supreme Court of Ohio or the -^onu-nissicsn that
interpret Section 4928.142(D)(4), Revised Co-de, regarding an emergency that threatens
the utility's financial integrity. i-lowever, I3^L contends that an. emergency threatening
the utility's financial integrity in Section 4928.142(D)(4), Revised Code, is arial^gous to
Section 4909.1.6, Revised Code, 'which allows the Commission to i^crease- a utility's rates
when it is necessary to prevent injury to the business or interests of the public utility in
case of an er^^^^ency. The Supreme Court of Ohio has held that an emergency exists if
the utility would be unable to pay its operating expenses, dividends on preferred stock
and d-ebt obligations absent an emergency rate case. Furthermore, the Supreme Court of
Ohio held that rates set under- the emergency rate statute should be sufficient to yield a
reasonable return. City of Cambridge v. Pub. Uti.l. Comm., 159 Ohio St. 88, 92-94, 111
N.E.2d 1 (1953). DP&L posits that without an SSR or an ST in an MRO, it ^ould suffer
from significant financial distress, would experience substantial difficulties paying its
bills, and would not be able to earn ^^easonable ROE. For these reasons, DP&L c®ntends
that the Commission should find that the SSR and ST would be approved under a
hypothetical MRO.

The modified RSS was redesignated the RSC in the RSP dI Case. Ohio Conszsrners Counsel V. Pafb. i.Itil.
Comm., 114 Ohio St3d 340, 2007 Ohiss-4276, 125; ESP I Case, Opznion and Order June 24, 2009) at 5,
footnote 2j.
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purthermore, DP&L avers on brief that the Commission should conclude that a
taking would occur under a hypothetical MRO without an SSR and an ST, and therefore
the charges would be p^rrni.ssibie under Section 4928.142(D)(4), Revised Code. In
rnaking this argument, DI'&I, posits that, without a reasonable ROE, a taking without
just compensation would occur under well esta'blished. Supreme Court of Ohio and.
Urdted States Supreme Court precedent.

Intervenors including FES, OCC, arad. IEU-Ohio claim on brief that the SSR and ST
sl-tould not be included with the MRO when conducting the quantitative analysis.
Iratervenflrs coratend that when conducti-ng the test, the ESP should not be compared to a
hypothetical MRO but to market prices. Therefore, they aver that anv new ESP charges
should not be included. on the MRO side of the test. Intervenors ^ont;nd that the goal of
the ESP and MRO statutes is to ensure that customers have the benefit of market pricing
or better. Intervenors assert that the SSR is substantially idetitical to AEvs RSR, which
was approved irt. the AEP ESP 11 Case, and. Duke's ESSC, which was approved in In re
Duke Energy Ohio, Inc., Case No. 11-3549-EI.,-SSCJ (Duke ESP Case). In both cases, the
Conu-nission considered the financial stability charges solely as a cost of the proposed.
ESP. Intervenors contend that the SSR and ST do not fall within a-ny of the categories of
costs that the Camniission is a-uthorized to adjust to an p13U's legacy SSO generation
price.

FES further claims on brief that Section 4928.142(T.3)(4), Revised Code, applies ordy
to a first-time MRO applicant. DP&L filed an application for an MRO on March 30, 2012,
and the application was later withdrawn. Therefore, FES speculates that -DI'&L is not a
first-time MP0 applicant and that Section 4928.142(D)(4), Revised Code, does not apply
to it. Furthermore, FES a-rgueg that adjustments under Sectio-n 4928.142(D)(4), Revised
Code, are to the most recent SSO price. According to FES, this means that the adjusta-aent
would be to the base generation price, not a new nonbypassable charge.

FES then avers on brief that, if an emergency charge is authorized under Section
4928.152^1))(4), Revised Code, the -utility should be held to the same burden of proof
required for emergency rate relief pursuant to Section 4909,16, Revised Code, Thus, FES
believes that- DP&L, failed to demonstrate what the emergency is, the precise amount
necessary to relieve the emergency, the length of time for which the rate adjustment is
needed, and that the SSR and- ST are the miii.ixnum level necessary to avert or relieve the
emergency. FES also argued that the ESP should end on December 31, 2017; that the
blending percentages in Section 4928.142(D), Revised Code, no longer apply; that
switching was not taken into corLsideratiorr because the ST was on both sides of the test;
and that the ST should not be included on the MRO side of the test.
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OCC notes on brief that Section 4928.143(C)(1), Revised Code, sets forth the
standard of review for an ESP and claims that there is no standard of review for the
financial integrity of the utility. OCC" contends that financial integrity is ordy reviewable
under Section 4928.142(D)(4), Revised Code. Therefore, the financial integrity charges
may only be considered in an MRO and not in an ESP.

FpS and. OCC asserts that the quantitative analysis should be conducted for the
period starting from the issuance of this Oz°d.er, Intervenors aver that consistent with the
Commission's finding in the AEP ESP 11 Case, the Commission cannot compare prices
during a time period that has elapsed prior to the issuance of the Order. AEP ESP II Case,
Opinion and Order (August 8, 2012) at 74. Furthermore, intervenors believe that
December 31, 2017, sb.ould be used as the ending point for the test.

.Staff contends on brief that the ST should be xejected., therefore it should not be
included in the quantitative analysis. Staff claims that including an S'f" in an ESP ivould
be problematic because the adjustable -nat ►are of the ST would make it remarkably
di:f.ficuIt to establish what it would cost if autb.orized. Witb.out knowing the cost of the
ST, it would be difficult to calculate whether the ESP is more favorable in the aggregate
than an M:Ro. Staff then asserts that the SSR is permissible in an ESP and should be
consiclered on the ESP side of the quantitative aralysis. Staff recognizes that the MRO
statute contains a provision for the approval of a ch^rge in an emergency and posits that
maintaix-dng financial integrity in an einergency is a much higher standard thari
demonstrating that a charge has the effect of stabilizing or providing certainty regarding
retail electric service. However, Staff takes no position on whether the SSR meets that
higher standard and belongs on the MRO side of the quantitative analysis. Staff avers
that for the ESP to pass the quantitative analysis, the Comrnission must reduce the SSR
rate calculated by the Staff, co^.ciude that the Staffmprojected market rates are too bigb.,
and consider other qualitative benefits of the ESP.

Numerous intervenors cond.ucted their awn quantitative analyses of the ESP.
Staff ea3.cuB.ated that in a three year ESP, if the RSC of $73 rn.illion is included on the 1VfR.0-
side of the quantitative analysis, ratepayers would- pay approxin.^ately $25 million more
in an ESP over an expected. MRO. Staff°s anaiysi.s uses Staff's pprojeeted market rates and
blending percentages for the term of the ESP (Staff Ex. 8 at 6-10, Attachment TST-1a).
IEUPOflio uses a similar calculation as St^'f by including the RSC of $73 million on the
MRO side of the quantitative analysis, but used a term of five years with blending
percentages of 10 percent, 40 percent, 70 percent, 100 percent, and 100 percent,
respectively. IEU-Ohio's calculations iA*id.icate that the ESP would be less favorable than
an MRO by approxianately $204 ni.Ii®n. FES and. C}^C also conducted quantitative
analyses and found the ESP to be less favorable than the expected MRO. VVhen
conducting the quantitative analyses, intervenors genei°aiiy found that the ESP will be
less favorable than an MR.^'1. No intervenor conducted a. quantitative analysis adopting
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DP&f.'s position that a cba-rge sh.ould. be included in the MRO pursuant to Section
4928.142(D)(4), Revised Code, but several witnesses acknowledged that, ff the SSR and
ST were included under both an ESP and the expected MRO, then D1 &L's ESP would
likely pass the quantitative analysis (Tr. Vol. VII at 181:3-181.7, Tr. Vol. VIII at 2090-2092,
'I'r. Vol. V at 1238, IEU Ex. 2A at KMM-17). Furthermore, intervenors generally d.id not
conduct a qualitative analysis, to coincide with their quantitative analysis because they
did not believe that any non-quantifiable benefits exist in a qualitative analysis.

Hcs^e'ver, DP&I. contends that a qualitative analysis should be conducted because
there are both non-quantifiable costs of an MRO and non-quantifiable benefits of the ESP.
DP&L claims on brief that there would be substantial non-quantffiable costs under a
hypotb.etica1 MRO without the SSR or ST because DP&L would not able to provide safe
and reliable distribution, traaLsmiss%oxt, and generation service. DP&L argues that the
lesser revenue it would receive under an MRO without the SSR and. ST as compared to
the proposed ESP would require drastic cuts to O&M expenses, thus creating a
substantial non-quantifiable cost of less reliable service. DP&I, also believes that there
are significant non-quantifiable benefits of the E-SP. DP&L, notes that its proposed ESP
accelerates the move to 100 percent competitive bidding over an MRO. Specifically,
DP&L indicates that its proposal would lead to 100 percent competgtsvely bid market
pricing in four years, whereas DP&L contends that under an MRO it would take
five years after a Commission decision approving an MRO to get to 100 percent
competitively bid market pricing. Including the non-quantifiable benefits, DP&L witness
MaIia-ak claimed that DP&L's proposed. ESP, in the aggregate, will result in customers
paying approximately $120 million less under DI'&L`s proposed ESP than under the
results that wcaulcl®tberwise apply (DP&L Ex. 5 at 13-1-4, Ex. p.JMa1, 'I'x°. Vol. VIII at 2080-
2081). DP&L witness MaIir^^^ explained on rebuttal that, in his opinion, a proper
consideration of the noaamquarLiifiab1e costs and benefits would lead to the ESP being
more favorable than the expected results that would other-vvise apply under an MRO
(DP&L Ex. 16 at 9). DP&L contends that the non-quantifiable benefit of more rapidly
tragisiticsnirig to 100 percent competitive bidding exceeds any cluantafiable benefit that a
hypothetical MRO might have over the ESp. Thus, DP&L believes that the favorable
aspects of the ESP pursuant to the qualitative analysis are greater than any potentgal .
deficiency in the quantitative analysis. DP&L believes that the E SP, as modffied, is more
favorable in the aggregate tl-ian the results that would otlaerwise apply.

FES asserts on brief that non-quantifiable ccssts of an MRO should not be
considered because any financial distress is related to DP&L's geiaeratzion assets, DP&L
has failed to meet the statutory requirements for emergency rate relief, I3I^&Us financial
integrity claims are incorrectly calculated, and. DP&I. overstates the impact to customers
associated with financiai integrity issues.
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FES and RESA argue that the non-quantifiable benefits of the ESP are rn.ini.rnal and
do not justify the ESP over an MRO, whereas IEU-Ohio goes further and argues that the
non-quantifiable benefits are nonexistent. FES, RESA, and IEU-Ohio claim that any
benefit of a faster move to market-based rates is negated by the corresponding
nonbypassable charges, s.pecifical.ly the ST. IEU-Ohio avers that there are no
non-quantifiable benefits of the ESP over an MRO because the ST offsets any
non-quantifiable benefit of a faster move to market based rates. FES then contends that
charging above market charges to customers would slow business development and job
growth, which also negates any benefit of a faster move to market-based rate,s. Similarly,
IEU-Ohio witriess Murray surrnises that the ESP fa.iis to provide a more favorable
business climate because he believes that it will result in higher electricity prices to the
vast majority of customers in DP&L's service territory (IEU--Ohao Ex. 2 at 36). Staff posits
that it is up to the Conunissi®n whether the non-quantifiable beiae.fits of the ESP
counterbalance the +quantafiable costs of the ESP.

FES and IEU-Ohio believe that the competitive retail enhancements are not a
non-qua.ntifiable benefit because they will be -paid for with anonbypassabie charge.
They note on brief that the competitive retail enhancements represent receipt for services
paid and therefore are not a non-quantifiable benefit of the ESP. They go on to add that
the con-rpetitive retail erhaiacements should be implemented despite the ESP proceeding
(FES Exo 17 at 7).

B. Commission Conclusion

I-lursuant -to Section 4928.143(C)(1), Revised Code, the Commission. rnust
detexxnine whether DP&L has, sustained its burden of proof of demonstrating that the
proposed ESP, as modzfied by the Conurdssion, including its pricing, and other terns
and conditions, is more favorable in the aggregate as compared to results that would
otherwise apply under Section 492$e142, Revised Code. As a preIirninaxy matter, we
believe that the terrn "statutory price test" may have been misinterpreted by parties in
this proceeding as a separate test applied prior to deterrni.nzng whether, in the aggregate,
an ESP is more favorable as compared to results that would otherwise apply under
Section 4928.142, Revised Code. Instead, we must ensure that our analysis looks at the
entire modified ESP as a total package, wb.ich includes a quantitative and a qualitative
anaivsis. The Supreme Court of Ohio has heid that Section 4928.143(C)(1), Revised Code,
does not bind. the Commission to a strict price comparison, but rather, instructs the
Commission to consider other terms and conditions, as there is oni.y one statutory test
that looks at an entire ESP in the aggregate. In re Columbus S. Power Co., 128 Ohio St. 3d
402, 2011A®iti.o-958, 945 N.E.2d 501.

In conductfi-ag the quantitative analysis, we first consider the modifications we
have ni;a.de to the ESP. The Commission made numerous rnosiificatiors to the proposed
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ESP, including denying the ST, adjusting the terrn of the ESP to 36 months, adjusting the
proposed blending percentages, adjusting the SSR to $110 million per year effective
January 1, 2014, and denying the proposed rider ^ER-N. Each of these adjustments and
revisions has an effect in tb.e quantitative analysis on the projected cost of the modified
ESP approved by the Commission.

The second step of our analysis for the quantitative anal.vsis is to analyze the
expected results that would otherwise apply pursuant to Section 4928.142, Revised Code.
Based upon the record and review of the statute, the Commission believes that we cannot
coinpare this ESP with wbat would otherwise apply under Section 4928.142, Revised
Code, begirming today, as it would be impossible for DP&L to irunediately establish an
alternate plan under Section 4928.142, Revised Code, which meets all of the statutory
criteria. Therefore, we believe that we should begin comparing tl-ie ESP to the expected
MRO begirmang on Jan-uary 1, 2014. We note that this approach is consistent with the
Cor-mdssion's decision in the AEP ESP II Case. AEP E.aPII Case, Opinion and Order
(August 8, 2012) at 74. The MRO blending would then pr®ceed consi-stent with Section
4928.142(D), Revised Code. However, the Commission notes that, pursuant to Section
4928.142(D), Revised Code, the SSO price for retail electric generation service should be a
proportionate blend of the bid price and the °'generation service price" for the ^emai-ning
standard service offer load. The Conu-nission finds that "generation service price" relates
solely to bypassable charges paid by SSO customers; therefore, the RSC should not be
included in the expected MRO as a legacy rate.

While we note that an MRO is not curr-ently before us, an. equivalent financial
charge to the SSR should not be included in the expected WIRO: DP&L alleged that the
SSR should be anclazded in the MRO puTsuant to Section 4928.142(L9)(4), Revised Code, as
a financial integrity charge to' address a financial emergency (DP&L Ex. 16 at 8).
However, DI'&I. has not persuaded u-s that it is facing a financial emergency pursuant to
the MRO statute, which is a dffIerent standa-rd than the standard for a stability charge
under Section 4428,143(D)(2)(d), Revised Code. While DP&L witness Malinak testified
that the hypothetical situation of an. MRO without any financial integrity-based
non-bypassabie charges would put DP&L in a highly comp^omised financiaI position, we
a.re not convinced that DP&L could not undertake O&M reductions, a distribution rate
increase, or other steps to improve its financial position (DP&L Ex. 16 at 5-6). We find
that, based upon the record in this case, DP&L has not demonstrated that it faces a
financial emergency as contemplated by Section 4928.142, Revised Code.

The third step of our analysis is to compare the ESP to the expected. MRO to
determine the quantifiable benefit or cost of the ESP. To begin the comparison, t1-te
Conu-nission assumes that blended rates resulting from the CBP begin for both the ESP
and the expected MRO on January 1, 2014. The Commission applied the SSR of
$110 n-dllion per year beginning on January 1, 2014, for the first two years of the ESP, as
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welt as the SSR-E of approacitnate1y $92 million for the first 10 months of 2015 aithough
the SSR-E is contingent upon certain conditions as discussed above.

Staffs qua-ntitati^e analysis indicated that the ESP was less favorable than an
MRO by approximately $243 million over Staff's proposed threeayear ESP. Staff s
quantitative analysis for the three year ESP used a $133 n-tillion SSR instead of a
$120 rniliion SSR (Staff Ex. 8 at 8; Staff Ex. 8 Attachment `I'ST'm1). Sta.ffs quantitative
analysis using a three yea-r ESP needs to be adjusted to reflect that blending would begin
on January 1, 2014, the blending percentages would be 10 percent, 40 percent, and
70 percent, the 9`T° would be removed from both the ESP and the MRO, the SSR would be
in the amount of $110 xnxllion for the first two years of the ESP, and the SSR-E would be
authorized for the first ten months of the third year of the ESP. Furthermore, Staffs
analysis needs adjusted to reflect that the ESP will not match up with the PJM piarming
year. Despite these necessary adjustments to Staf'f's quantitative analysis, the
Conunission believes that the Staff's final quantifiable calculation is substantialiy correct
because the iiicreased ^^^^nute to DP&L pursuant to the change in blending percentages
in the modified ESP is affset by_.th.e decreased SSR and SSR-E amount. Staff foun-d that
the quantifiable cost of the ESP would be approxin-tately $243 million and we believe that
with the Coinmissi®n.'s modifications to the ESP, the MRO is more favorable by
approximately $250 miRiona

We note that DP&Lds- quantitati^e analysis demomtrated that its proposed ESP
would be approximately $112 niillion more favorable than the expected results that
would otherwise apply (DP&L Ex. 5 at 3m159 DP&L Ex. 14A at 4m14), Alt^ough the
elirninataora of the ST from the ESP and the recfuction. in the annual SSR from DP&L's
proposed $137.5 miUgon to the approved $110 m illion would reduce the costs of the ESP,
we note that eliraination of the'f%nancial -integrit^ charge from the expected MRO more
than offsets that reduction in the costs of the ESP. Accordingly, we find that, even under
Dp&I,`s methodology, the quantifiable costs of the ESP as modified would exceed the
costs of the expected MRO iiLt the quantitative analysis.

By statute, our analysis does not end- with the quantitativ^ analysis, however, as,
we must consider the qualitative benefits of the incsdified ESP, in order to view the
proposed plan in the aggregate. The Cc^mn-dssir^n notes that many of the provisions of
the modified ESP advance the state policies enuxnerated in Section 4928.02, Revised
Code. The modified ESP moves more quickly to market rate pricing than under the
expected MRO, DP&L will be delivering and pricing energy at market prices by fanuary
1, 2017, and if DP&L were to apply for an MRO, it is likely that DP&L would not deliver
and price energy at full market prices until 2019. The Commission believes that the more
rapid implementation. of market rates is consistent with Section 4928.02(^) and. (B),
Revised Code.
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Mareover, although tl-aere is a quantifiable cost to the SSIZ9 the SSR will ensure that
D.p&i. can provide adequate, reliable and safe retail electric service until it divests its
generation assets. Several witne.sses, have testified that this is essential to the
implementation of a full^ competitive retail market (Tr. Vol. VII at 1865-1866). Several
witnesses also faulted DP&L for failing to divest its generation assets more quickly.
However, we note that ra-iany, but not all, of those witnesses were sponsored by parties
who agreed to a stipulation in 2009 in DP&Us first ESP which provided that DP&L
would retain ownership of its generation assets (ESP I Case, Opinion and. Order (June 34,
2009) at 4; Co. Ex. 102 at 17A1$). In any event, the modified ESP contains provisions that
will facilitate the complete d.ivestrnerit of DP&L°s generatioii assets by the end of the term
of the modified ESP and implement a fully competitive retail market in DP&I°s servke
territory in accordance Sections 4928.02(B) and (C), Revised Code, Accordingly, we
believe that the ESP obtains for customers the benefits of market pricing as soon as
possible under the circumstances.

We are not persuaded by intervenors that we should compare the ESP to an
expected MRO that goes imrned.iateiy to 100 percent market rates because, as we have
indicated previously, we are not convinced that DP&L could irrmediately divest its
generation assets and still provide stable, safe, and reliable retail electric service.
Moreover, based upon the record of this case, we are not convinced by FES that DT$&L
has already filed its "sfirst application" for an MRO within the meaning of Section
4928.142(D), Revised Cbde (Tr. Vol. IX 2377-2..^84). We believe that an MRO that goes
imrrgeciiately to 100 percent-market rates would create substantial quantifiable and non-
quant-ifaable costs to DP&L and its customers, and we do not expect that such an MRO
would be proposed by DP&L or authorized by the Conu-nission.

Ftxther, while intervenors contend that competitive retail enhancements-are not a
qualitative benefit of the ESP over tl-t^ expected MRO, we disagree. Altbough costs
assocaated with the competitive retail enhancements represent a quantifiable cost of the
modified ESP, the rec®rd evidence in the hearing demonstrates that both consumers and
CRES providers believe that the implementation of the competitive retail enhancements
would benefit the development of Ohio's retail electric servic-e market and that such
benefit is substantially greater tha-n the cost of implemen#ati.oTi. Moreover, the
Commission has mocliiied the ESP to provide DP&L with incentives to modernize its
billing system. As discussed above, at the hearing, witness testimonv indicated that
L)p&L°s billing system is essentially antiquated and incapable of supporting rate ready
billing and percentage off PTC pricing (Constellation Ex.1 at 49-54; FES Ex. 17 at 19-26)a
The billing system moderr.ization will allow CRES providers to offer a more diverse
range of products to customers consistent with the provisions of Section 4928.02(B),
Revised Code.
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purther, we find that the competitive retail enhancements, the billing system
modernization, and the ecr^^on-dc development provisions encourage economic
development and improve the state°s competitiveness in the global market as provided
by Section 4928,02(N), Revised Code. Moreover, the modffied ESP provides DP&L with
incentives to submit a plan to modernize its distribution infrastructure in accordance
with Section 4928.02(^) and (E), Revised Code.

Accordingly, we find the ESP, as modified, accelerates the implementation Of full
^-iiarket rate pricing, facilitates competition in the retail electric service market in the state
of Ohio, and maintains ^P&L's financial integrity to continue to provide stable, safe, and
reliable service to its customers. We believe that these qualitative benefits of the ESP
significantly outweighs the results of the quantitative analysis axid that the modified ESP
is more favorable in the aggregate ti-ian the expected results that would otherwise apply
under Section 4928.1-42, Revised Code.

IV. CONCLUSION

Upon consideration of the ESP application filed by DP&L and the provisions of
Section 4928,143(C)(1), Revised Code, the Con-imission finds that the ESP, ilicluding its
pricing and all other terms and conditions, including deferrals a-nd future recovery of
deferrals, as modified by this Order, is more favorable in the ^ggregateas compared to
tl-ie expected results that would otherwise apply u-tid.er Section ^92$.142f Revised Code.
Therefore, the Commission finds that the proposed ESP should be approved, ivith the
modificatiom set foxtii herein, As modffied herein, the plan provides rate stability for
eustorners, revenue certainty for DP&L, and facilitates- th-e develop-ment of the retail
electric market. F-urther, DP&L is digected to file proposed reNrised tariffs consistent with
this Opinion and Ordera To the extent that intervenors have proposed mod.ffications to
DP&L6s ESP that have not been specfficaliy addressed by this Opinion and -Order, the
^^nunission concludes that the requests for such modifications should be denied.

V. FINDINGS OF FACT AND CONCLUSIONS OF ^AW.

(1) DP&L is a public utility as defined in Section 4905-02, Revised
Code., and, as sucb, DP&L is subject to the jur-isdiction of this
^ornmissgon.

(2) On December 12, 2012, DP&-L. filed an amended application
for an SSO in accordance ikith Section 4928.141, Revised Code.

(^) Notice was published and public hearings were held in
Dayton ivi:ere a total of six ^^^^^^^ oll.^ered testimony.
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(4) The following parties filed for and were granted intervention
in DP&L's SSO proceeding: IEU-Ohio, OMA, Honda,
Duke Energy Retail, Duke Energy Commercial Asset
Management, Duke Energy Ohio, Irtc., FES, AEP Retail
Energy Partners, GLC, Ohio Energy Group (OEG), OHA,
Kroger, OPAE, EnerNOC, Inc., OCC, IGS, City of Dayton,
RESA, OEC, WaI-Mart, Direct Energy Services, LLC, Direct
E^^rgv Business, f.LC, Edgemont Neighborhood Coalition,
Border Energy Electric Services, Inc., Exelon, Constellation,
OMo Power Company, Sol^rVi-sion, Council of Smaller
Enterprises, Border Energy Electric Services, Inc., FEA, and
People Working Cooperatively, Inc.

(5) The evidentiary hearing on the ESP was called on March 18,
2013, and concluded on April 3, 2013.

(6) Briefs and reply briefs were filed on Ma-y 20, 2013, and June 5,
2013, respectively.

(7) The proposed ESP, as modified pursuant to this Opinion and
Order, including the pricing and all otl^aer terms and
conditions, deferrals and futur-e recovery of the deferrals, and
-qaaantatatiwe ancL qualitative benefits, is more favorable in the
aggregate as compared to the expected results that would
otherwise apply under Section 4928.142, Revised Code.

VI. ORDER:

It is, therefore,

a53m

®RDERED, That DP&L's application for an electric security plan be approved, as
modified by the C®nunissgon. It is, further,

ORDERED, That fEIJmOhio"s request to review tl-Le procedural rulings is denied. It
is, further,

ORDERED, That IEU-Ohio's motion to take administrative notice or to reopen the
proceeding or to supplement the record is denied. It is, further,

ORDERED, That DP&L shafl file proposed tariffs consistent with this Opinion and
Order, subject to review aa1.d approval by the Corunissiona It is, further,
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ORDEI^^^, That a copy of this Opinion and Order by served upon all parties of
record.
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In the Matter of the Application of The )
Dayton Power and Light Company for ) Case No.12427-EL-ATA
Approval of Revised Tariffs. )

In the Matter of the Application of The )
Dayton Power and Light Company for ) Case No.12-428-EL-AAM
Approval of Certain Accounting )
Authority. )

In the Matter of the Application of The
Dayton Povver and Light Company for
Waiver of Certain Commission Rules.

)
) Case No.12-429-EL-VVVR

)

In the Matter of the Application of The )
Dayton Power and Light Company to ) Case 1®Io.12-672-EL-RDR
Establish Tariff Riders. )

ENTRY NUNC PRO TUNC

The Comr.oission finds:

(1) The Dayton Power and Light Cornpany (DP&L) is a
public utility as defined in Section 4905.02, Revised Code,
and, as such, is subject to the jurisdiction of this
Commission.

(2) On March 30, 2012, DP&L filed an application for a
standard service offer (SSO) pursuant to Section. 4928.141,
Revised Code. The application was for a market rate offer
in accordance with Section 4928.142, Revised Code. On
September 7, 2012, DP&L withdrew its application for a
market rate offer. On October 5, 2012, DP&L filed an
application for an electric security plan (ESP) in
accordance with Section 4928.143, Revised Code.
Addrtronally, DP&L filed accompanying applications for
approval of revised tariffs, for approval of certain
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accounting authority, for waiver of certain Commission
rules, and to establish tariff riders. On December 12, 2012,
DP&L amended its application for an electric security
plan.

(3) On September 4, 2013, the Commission issued its Opinion
and Order in this proceeding.

(4) Due to an adrninistrative error, the Opinion and Order
does not reflect the decision that the Commission
intended to issue, including the length of the modified
ESP period. Therefore, the Coxruxdssion finds that the
Opinion and Order should be amended nunc pro tunc.
The Opinion and Order incorrectly states that the
modified ESP term should end on December 31, 2016.
The end date of the modified ESP should be corrected to
May 31, 2017, and the length of the modified ESP should
be corrected to 41 months. Further, DP&L is expected to
divest its generation assets by May 31, 2017. The date by
which DP&L should file its subsequent SSO should be
August 1, 2016, and, in the event such subsequent SaO is
not authorized by April 1, 2017, DPdrL will begin
procuring generation deliverable on June 1, 2017.

Further, the Opinion and Order incorrectly states that the
service stability rider (SSR) should end on December 31,
2015. The SSR will be in effect for three years at an annual
amount of $110 million. Therefore, all references to the
SSR end date should be corrected to December 31, 2016.
Likewise, the service stability rider extension (SSR-F) start
date should be corrected from January 1, 2016, to
January 1, 2017. Further, the term of the 5SR-E should be
five months and end on its ovvn terms on May 31, 2017.
All references to the term of the S'SR-P should be
corrected accordingly. The amount of the SSR-E should
be corrected from $92 million to $45.8 million. However,
DP&L will still be required to file an application to
implement the aSR-F'.

Moreover, tl-ie CBP auction products should be corrected
to 10 tranches of a 41 month product commencing
January 1, 2014, 30 tranches of a 29 month product
commencing January 1, 2015, and 30 tranches of a
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17 month product commencing January 1, 2016. This will
not change the 10 percent/40 percent/70 percent
blending percentages contained in the Opinion and
Order.

Finally, the amount that the modzfied ESP fails the
quantitative analysis should be corrected accordingly.

It is, therefore,

-3-

ORDERED, That the Opinion and Order issued September 4, 2013, be
amended, nunc pro tunc, including, but not limited to, pages 15,16, 25, 26, 27, 49, and
50, as set forth above. It is, furtlter,

ORDERED, That a copy of this entry be served upon all parties of record.

THE PUBLIC UTILITIES COMMISSION OF OHIO

Steven D. Lesser

GAP/sc

Entered in the Journal

SEP 0 6 2013

Barcy F. McNeal
Secretary

M. Beth Trombold Asim Z. Haque
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of The )
Dayton Power and Light Company to ) Case No.12-426-EL-SSO
Establish a Standard Service Offer in )
the Form of an Electric Security Plan. )

In the Matter of the Application of The )
Dayton Power and Light Company for ) Case No. 12-427-EL-ATA
Approval of Revised Tariffs. )

In the Matter of the Application of The )
Dayton Power and Light Company for ) Case No.12-42$-EL-AAM
Approval of Certain Accounting )
Authority. )

In the Matter of the Application of The
Dayton Power and Light Company for
Waiver of Certain Cozxunission Rules.

)
) Case No.12-429-EL-WVR

)

In the Matter of the Application of The )
Dayton Power and Light Company to ) Case No.12-E672-EL-RDR
Establish Tariff Riders. )

ENTRY ON REHEARING

The Commission finds:

(1) The Dayton Power and Light Company (DP&L) is a public
utility as defined in Section 4905.02, Revised Code, and, as
such, is subject to the jurisdiction of this Commission.

(2) On September 4, 2013, the Commission issued its opinion
and order, approving DP&L's proposed electric security
plan (ESP), with certain modifications.

(3) Pursuant to Section 4903.10, Revised Code, any party who
has entered an appearance in a Conarnission proceeding
may apply for rehearing with respect to any matters
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determined by the Commission, within 30 days of the entry
of the order upon the Comgrdssion's journal.

(4) On October 4, 2013, Ohio Partners for Affordable
Energy and Edgemont Neighborhood Coalition
(OPAF/ Fdgernont), the Office of the Ohio Consumers'
Counsel (CaCC), Industrial Energy Users-Ohio (IEU-Ohio),
FirstEnergy Solutions Corp. (FES), the Ohio Hospital
Association (OHA), Ohio Energy Group (OEG), the Kroger
Co. (Kroger), and DP&L filed applications for rehearing.

(5) On October 7, 2013, DP&L filed a motion and
memorandum in support for an extension of time to file
memoranda contra the applications for rehearing. By entry
issued on October 8, 2013, the attorney examiner granted
DP&L`s motion and set the deadline for October 31, 2013.

(6) Despite the extension, the Conuriission notes that, pursuant
to our September 24, 2013 opinion and order, DP&L is
requ.hed to conduct an auction by November 1, 2013, for 10
tranches of its standard service offer load (SSC7). Therefore,
we will address the assignments of error set forth by DP&L
and FES that bear directly upon this first aucti.on.

AUCTION PROCESS

(7) DP&L argues in its fifth assignment of error that the
Commission improperly ordered that the load associated
with reasonable arrangement customers should be
included in the competitive bidding process (CBP). DP&L
argues that requiring DP&L to bid reasonable arrangement
customer load, with the rest of its load, into the CBP
auctions would urnlawfully rewrite the parties' reasonable
arrangement contracts. Further, DP&L adds that bidding
the load into the auctions would not result in cost savings
to customers. DP&L contends that its tariff rates are
expected to decrease as a result of competitive bidding,
which will decrease the delta recovery regardless of
whether the load is bid into the auctions.

-2-
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(8) The Comxn.ission finds that DP&L's assi ent of error
should be denied. First, the Coxrurussion disagrees with
DP&L's contention that requiring DP&L to bid the
reasonable arrangement load into the auctions will rewrite
DP&L's contracts with those customers. DP&L will still be
providing full requirements electric . service, including
generation service, to its reasonable arrangement
customers, despite sourcing a portion of the generation
service from the wholesale market. Second, the
Commission disagrees with DP&L's contention that
bidding the reasonable arrangement load into the auction
will not result in cost savings to customers. The additional
load being bid into the auction should encourage active
participation in the auctions by potential bidders. This
additional participation should put additional negative
pressure on auction prices, resulting in cost savings to
customers. DP&L's contention that the delta recovery will
decrease irrespective of whether the load is included zn the
CBP auction or not fails to take into consideration that
there may be a greater decrease in the delta revenue if that
load is bid into the auctions. That greater decrease in the
delta will then be passed through as savings to customers.
Accordingly, the Cornmission finds that the fifth
assignment of error set forth by DP&L in its application. for
rehearing should be denied.

(9) FirstEnergy Solutions Corp. (FES) contends in its sixth
assignment of error that the Comznissioes opinion and
order is unlawful in that it authorizes DP&L to participate
in auctions through affiliates and subsidiaries whi7e
receiving a generation subsidy through the service stability
rider (SSR). FES asserts that DP&L could use SSR revenues
to subsidize its generating assets and offers in the
competitive market, which could have a chilling effect on
competition. FES argues that DP&L and its affiliates
should be prohibited from participating in the auction.

(10) The Comrnission finds that FES fails to raise any new
arguments for the Comrnission's consideration in support
of its sixth assignanent of error. The Corrurdssion ordered

-3-



1.2-426-EL-SSO, et al.

that all SSR revenues should remairi, with DP&L and may
not be transferred to any of DP&L's current or future
affiliates through dividends or any other means, The
Commission .fu.rfihex ordered that DP&L may not provide
any competitive advantage to any affiliate or subsidiary
participating in the CBP auctions. Therefore, FES's
argument that DP&L may collect SSR revenues and then
compete in the auctions through its affiliates or subsidiaries
has already been addressed by the Comanission. Moreover,
the Conunission notes that the Conunission has not
precluded affiliates of other utilities frorn participating in
CBPs held by the electric distribution utility. For example,
the Coznrn.ission has not precluded FES, which is the
unregulated generation affiliate of Ohio Edison Company,
The Cleveland Electric Illurninating Company, and The
Toledo Edison Company, from participating in those
electric distribution utilities' CBP auctions, In re Ohio
Edison Company, The Cleveland Elecfric Illumrnating Company,
and T'late Toledo Edison Company, Case Nos. 08-935-EL-SSO,
10-388-EL-SSCt and 12-1234-EL-SSO. Moreover, we note
that, in. Case No. 08-835-EL-SSO, the Cornrrrdssion
authorized the electric distribution utilities to collect a
Delivery Service Improvement Rider, which was similar in
effect to the SSR authorized in this proceeda.ng, but FES was
not precluded from participating in auctions in that ESP.1
In re Ohio Edison Company, The Cleveland Elecl-ric Illuminating
Company, and The Toledo Edison Company, Case Nos. 08-935-
EL-SSO et al., Second Opinion and Order (March. 25, 2009)
at 11-12. Likewise, we did not preclude affiliates of Duke
Energy Ohio from participating in CBPs in its most recent
ESP. In re Duke Energy Ohio, Case No. 11-3549-EL.-SSO
et al., Opinion and Order (November 22, 2011) at 13.
Accordingly, FES's sixth assigrunent of error in its
application for rehearing should be clenied. The
Conunission notes that numerous assignments of error

-4_

The Commission notes that the parties to the stipulation in Case No. 08-835-pL-SSO agreed that the
stipulation was binding only in that case and was not to be offered or relied upon in other
proceedings. However, the Commissaozi has consistently held that we are not bound by such
agreexnerLts among the signatory partaes to a stipulation.



12425mEL-SSO, et al,

have been asserted regarding the SSR, and at this time the
Commission's finding is limited only to the extent thdt the
Corramission believes that subsidiaries and affiliates of
DP&L may participate in the auction. The rexnaining
assignments of error regarding the SSR will be addressed
in a subsequent entry on rehearing.

(11) Accordingiy, the Comznission finds that, by November 1,
2013, DP&L should conduct the auction for 10 tranches of a
41-month product commencing on January 1, 2014. The
Comrrnission notes that this auction will not be affected by
any subsequent deterrrdnations made by the Ccrrruxaission
on rehearing, including, but not lirnited to, the tfxning of
and products to be offered in any subsequent auctions,

(12) Further, the Commission believes that sufficient reason has
been set forth by OPAE/Edgemont, OCC, IEU-Ohio, OHA,
OEG, and Kroger, as well as DP&L and FES in their
remaining assignments of error, to warrant further
consideration of the matters specified in the applications
for rehearing. Accordingly, the applications for rehearing
filed by OPAE/Edgemont, OCC, IEU-Ohio, OHA, OEG,
and Kroger should be granted for further consideration of
the matters specified in the applications for rehearing.
Further, the applications for rehearing filed by DP&L and
FES should be granted, to the extent their assignxnents of
error on rehearing were not already denied in this entry on
rehearing, for further consideration of the matters specified
in the applications for rehearing.

It is, therefore,

_5m

ORDERED, That the applications for rehearing filed by DP&L and FES be
granted, in part, for further consideration of the matters specified in the applications
for rehearing, and denied, in part, as set forth above. It is, further,

ORDERED, That the applications for rehearing filed by OPAE/Edgemont,
OCC, IEU-Ohio, OHA, OEG, and Kroger be granted for further consideration of the
matters specified in the applications for rehearing. It is, further,
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ORDERED, That DP&L should conduct the auction for 10 tranches of a
41-month product by November 1, 2013, in accordance with the Commission's
Opiriion and Order and finding (11). It is, further,

ORDERED, That a copy of this entry on rehearing be served upon all parties of
record.

THE PUBLIC UTILITIES COMiVIISSION OF OHIO

Todd rdtohler, Chairmaw

Steven D. Lesser

M. Peth. Trombold Asirn Z. Haque

BAMJsc

Entered in the^ en=kal

4.6"* `KeA..P

Barcy F. McNea1
Secretary
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of The )
Dayton Power and Light Company to )
Establish a Standard Servi.^e Offer in the ) Case No.1.2p426-EL-S SC7
Form of an Electric Security Plan. )

In the Matter of the Application of The )
Dayton Power and Light Company for ) Case No.12-427wEL-A'TA
A.ppx°ova1of Revised Tariffs, )

In the Matter of the Application of The )
Dayton Power and Light Company for ) Case No. 12-428-EL-AAM
Approval of Certain Accounting )

)Authority.

In the Matter of the Application of The
Dayton Power and Light Company for
Waiver of Certain Ccanu-n.zssion Rules.

)
) Case TlTo.12-429-^:^ -WVR

)

In the Matter of the Application of The )
Dayton Power and Light Company to ) Case No.12-672-EL-RI7Ii
Establish Tariff Riders. )

SECOND ENTRY ON REI-II~AI2.ING

The Commission finds:

(1) The Dayton Power and Light Company (DP&L) is a public
uti3.ity as defined in R.C. 4905.02, and, as such, is subject to
the jurisdiction of this Commission.

(2) On September 4, 2013, the Commission issued its ^`1pini.on
and Order (Order), approving IaP&i,'s proposed electric
security plan (ESP), with certain modifications. On
September 6, 2014, the Conu-nissiora issued an Entry Nunc
Pr®1"unc to its Order.

(3) Pursuant to R.C. 4903.1.Q9 any party who has entered an
appearance in a ^omn-aisszon proceeding may apply for
rehearing with respect to any matters determined by the
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Conunission, within 30 days of the entry of the order upon
the Commission's journal.

(4) On October 4, 2013, Ohio Partners for Affordable Energy
and Edgemont Neighborhood Coalition (OPAE/Edgemont),
the C7Mo Consumers' Counsel (CCC), Industrial Energy
Users-Ohio (IEU-Ohio), FirstEnergy Solutions Corp. (FES)X
the Ohio Hospital Association (OHA), Ohio Energy Group
(OEG), the Kroger Co. (Kroger), and DP&L, filed
applications for rehearing. Ora. October 31, 2013, memoranda
contra the applications for rehearing were filed by FES,
OCC, DP&L, OEG, the Retail Energy Supply Association
(RESA), Kroger, f^U-O1axo, and the City of Dayton.

(5) On October 7, 201.3, DP&L filed a motion and ^^rnorandum
in support for an extension of time to file memoranda contra
to the applications for reb.eaxing. By entry issued on October
8, 2013, the attorney examiner granted. DP&L's motion for an
extension of time and set the deadline for October 31, 2013.

(6) By entry issued October 23, 2013, the Comznissian granted
rehearing for further consideration of tbe matters specified
in the applications for rehearing on the September 4, 2013
Order. The Commission also denied two assi^ents of
error filed by DP&L and FES, and ordered DP&L to conduct
the initial auction.

(7) The Commission has now reviewed and considered a:1. of
the arguments on rehearing. Any arguments on rehearing
not specifically discussed herein have been thoroughly and
adequately considered by the ^omn-i.ssion and are hereby
denied. The Comn-tissi®n will address the merits of the
assignments of error by subject matter as set forth below.

I. SERVICE STABILITY RIDER

(8) IEU-Ohio contends that the ESP Order is unlawful and
unreasonable because the Conun.ission is preempted from
increasing DI'&L!s total compensation for the provision of
wholesale energy and capacity service under the Federal
Power Act, IEtJmObio asserts that the SSR will increase
DP&L's total compensation for the provision of wholesale
energy and capacity. IEU-Ob.io contends that the SSR is an
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urlawful compensation structure for DI'&I., to recover
above-marlCet capacity and energy revenue, wlai.ch a
Maryland District Court recently held to be unlawful in a
similar case. See PPL Energyplus, LLC, et al. v. Douglas R.M.
Nazarian, et al., Civ. Action No, AJG-12-1286 (decided
Sept. 20, 2013).

DP&L argues in its memorandum contra that rehearing on
tl-ds assigrm-tent of error raised, by ^U-Ohio should be
deried.. DP&L contends that PPL Ener°gypIus, LLC, is entirely
inapplicable because the ESP does not affect the rates for
wholesale energy or capacity. DP&L notes that in PPL
^neWlus, LLC, the court explained that Congress intended
the Federal Power Act to give the Federal Energy Regulatory
Commission (FERC) exclusive jurisdiction over setting
wholesale electric energy and capacity rates or prices and
thus intended this field to be occupied ^xdusively by federal
regulation. PPL Eiwrgyplus, LLC et aI., Civ. Action No. I'v'IJG-
12m1286 (Sept. 20, 2013). Under the ESP, a portion of DP&L's
load will be deternined by market rates for wholesale
energy and capacity that are established by PJM. DP&L
contends that this is entix°ely ciifferent than setting the
,,,vholesale rates or prices.

(9) The Commission finds that rehearing on this assigarnent of
error should be derded. The Commission iritiaUy notes that
the SSR is a financial integrity charge authorized pursuant to
R.C. 4928.143(B)(2)(d) and is not a generation charge. Order
at 21tl22. Furthermore, the Corruykissiox^ agrees with DP&L
that the ESP does not affect the wholesale energy or capacity
rates and does not co1if$.ict with the Federal Power Act or the
decision in PPL Energyplus, LLC. Adopting an ESP in which
DP&L, sources a portion of its SSO load from the wholesale
energy and capacity markets is not equivalent to setting
wholesale energy and capacity rates.

(10) I^U-Ohia asserts as one of its assignments of error that the
ESP is antic®mpetitiv^ and violates Ohio antitrust law under
R.C. 1331. IEU-Ohio points out that a trust is a combination
of capital, skills or acts by two or more persons for any of six
enumerated axtic®xn.petitive purposes. IE[J-Ohio argues
that DP&L is a monopoly of separate lines of business that
have acted jointly to fix electricity prices at a level that

-3_
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would otherwise not occur without the SSR. IEU-Ohio
contends that the SSR is a request by DP&L to establish the
price of one or more electric services between them and
others, so as to preclude free and unrestricted competition in
the sale or transportation of electricity.

DP&L claims in its merrEorar3.dum ccantra to IEU-Ohio's
application for rehearing that Ohio antitrust law is
inapplicable to this case. DP&I, initially posits that it..C.1331
is to be interpreted according to precedents under the
Sherman Antitrust Act, 15 US.C. 1. McGuire v. Ameritech
Servs., Inc. 253 F. Supp.2d 988, 1010 (S.D. Ohio 2003); In re
Title Insurance Antitrust Litigation, 702 F. Supp.2d 840, 861-62
(2010).

DP&L then contends that Ohio antitrust law requires a
combination of entities working together as one, and DP&L
is a single entity. DP&L avers that the Corrun.ission
confirmed this in the Order when it found that DP&L is not
a structurally separated utility. Order at 22.

Next, DP&I., asserts that R.C. 1331 is inapplicable pursuant
to the state action doctrine, which holds that an otherwise

monopolistic restraint on trade will not give rise to an

antitrust violation where it stems from a clearly articulated
and affirmatively expressed state policy or where such
policy is actively supervised by the state itself. McGuire at
1006. DP&L argues that state policy in R.C. 4928 is clearly
articulated and affirmatively expressed, and the proceedings

held by the Conuxission demonstrate that the policy is
actively supervised by the state itself.

DP&L next argues that R.C. 1331 is inapplicable here
pursuant to the filed rate doctrine, which holds that a rate
approved by the Cornmission is a legal rate that is not
actionable as an antitrust injury, even if the rate resulted
from an ill^gal combination of carriers to fix the rate. In re
Title Insurance Antitrust Litigation, at 840, 846m47. DP&L then
contends that pursuant to R.C. 1331.11, jurisdiction over
antitrust claims is ccarfe.rred on the courts and not the
Commission.

_4..
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Further, DP&L avers that since the SSR is in accordance
with, and authorized pursuant to, R.C. 4928.143(B)(2)(d), it
must not conflict with R.C. 1331 since R.C. 4928.143(B)(2)(d)
was enacted subsequent to R.C. 1331. Finally, DP&1., argues
that Ccszruiissi^n precedent exists for the authorization of
charges sin-dlar to the SSR under R.C. 4328.143(B)(2)(d),

(11) The ^onuniss^^^ finds that IEU-Ohio's ass^^ent of error
should be denied. The Comn-.i.ssi^n agrees with DP&L that
R,C. 1331 is inapplicable to the present case and that
jurisdiction over R.C. 1331 lies ivith state courts rather tl-ian
the Commission.

(12) Also, IEU-Ohio, FES, Kroger, and OCC claim that the Order
is ^^awful because it authorizes transition revenue or
equivalent revenue in violation of R.C. 4928.38. These
parties assert that the purpose of tra^sition revenues is to
compensate a utility when its assets would not be
competitive when subjected to market prices. They argue
that, ff DP&I,,`s financial integrity is comproniised as a result
of lower than desired generation revenue, use of the SSR to
r°^ake up the difference makes it equivalent to a transition
charge. Parties then argue that the ^omn-dss^on failed to
consider their substantial and detailed evidence
demonstrating that the -SSFZ is a time9barred claim for
transition revenue.

DP&L opposes IEU-Ohiof FES, Kroger, and OCC's argument
that the SSR unlawfully recovers transition costs. DP&L
initially notes that the Commission specifically addressed
this issue in the Order holding that the SSR is not a
transition charge and does not recover transition costs.
DP&L then contends that the SSR is not a transition charge
because it does not recover transition costs as they are
defined under R.C. 4928.39. DP&L argues that R.C. 4928.39
indicates that transition costs are cost-based charges related
to a cost that will be incurred by the utility. DP&L asserts
that the SSR is not a cost-based charge and does not recover
transition costs.

(13) The Commission finds that this assigm-nent of error shouId
be denied. The Cozuni.sszon initially notes that intervenors
fail to raise any new arguments for the ^onunassion`s

_5_
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consideration in support of their assignment of error. We
expIaire.ed in the Order that the SSR is not a transition charge
and authorizing the SSR is not the equivalent of authorizing
transition revenue. Order at 22.

We also agree with the ^gumerats advanced by DP&L that
the SSR is not a transition charge for the recovery of
transition costs. According to R.C. 4928.39, transition
^liarges are cost-based charges, and cost-based charges must
be related to a cost that the utility wil.i incur. See In re
Application of Columbus S. ^ou^^r Co., 128 Ohio St, 3d 512,
2011-OMo-I7889 947 ME.2d 655. However, the SSR is not a
cost-based charge; it was not designed for DP&L to recover
specific costs. (Tr. I at 209p Tr. II at 552; Tr. III at 823; Tr. V. at
1304d05, 1433; T'r. XI at 2871.) The SSR was designed and
authorized to provide DP&L stable revenue to maintain its
fizaaaxcial integrity, in order to meet its obligation to provide
an SSO, which has the effect of stabilizing and providing
certainty regarding retail electric service (Tr. VII at 1707;
Tr. VII at 1808m09, Tr. VIII at 2035; Tr, X at 2518.)
Furthermore, the Commission notes that we considered the
evidence provided by intervening parties, but we find that
the argument that the SSR is the equivalent of a transition
charge misplaced and unpersuasive.

(14) IEU'-Ohio6 FES, and CCC argue that the Order is urdawful
and unreasonable because the SSR cannot be authorized
pursuant to R.C. 4928.143(B)(2). IEU-Ohio contends that the
SSR is a nonbypassable generation-related rider, which is not
one of the pern-.z.tted charges under R.C. 4928.1.43(B)(2),

Likewise, IEU-Ohio, FES, and {3CC argue that the
Ccarrn-a.ission erred in finding that the SSR is a permissible
charge under R.C. 4928.143(B)(2)(d), because it does not have
tfae effect of stabilizing or providing certainty r^gaxding
retail electric service. FES and C'3CC assert that the SSR
provides certainty of revenues for DP&L but not certainty of
reWI electric service. Additionally, FES avers that the SSR
does not provide stability in retail rates because it will result
in an increase in customers' rates. IEU-0hdo also contends
that the Comrnissaon did not d.etern-tine that the SSR is
required to affect the stability or certainty of retail electric
service, only that the service quality may be affected without

-6-
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tl^e SSR. IEU-Ohio also contends that without the SSR,
stability and certainty in retail electric service would be
maintained in DP&L's service territory through PJM's
dispatch of generation assets.

DP&L responds that the Commission may approve a
generation-related charge to allow a utility to p-rovide stable
retail electric service because generation is included in the
definition of retail electric service pursuant to R.C.
4928.01(A)(27). Additionally, DP&L claims that it could not
provide reliable distribution, trarsr-ission, and generation
service without the SSR.

(15) The ^omn-a.issi€^n finds that rehearing on the assigriinents of
error raised by ^^U-ObioA FES, and OCC should be de.^^ed.
The Commission fully explained in the Order that the SSR,
as well as the SSR-E, meets the definition of R.C.
4928.143(B)(2)(d) because the SSR is ^^harge related to
default service and bypassability and the SSR will have the
effect of stabilizing and providing certainty regarding retail
electric senrice. Order at 21-22.

As the Commission explained in the Order, the evidence in
the record of this proceeding demonstrates that the SSR is
necessary for DP&L to provide stable and reliable
distribution, transmission, and generation service (DP&L Ex.
16A at 7-8; DP&L Ex. 12 at 23; DP&L Ex. 4A at 54). Order at
22. Intervenors contend that ordy DP&L's generation
business has financial losses; however, the evidence
indicates that the entire company's financial integrity is at
risk (See Tr. Vol. I at 241-242; Tr. Vol. XI at 2804; ^^ Ex. 28
at 28). Order at 19. Although, the Commission did. not hold
that the SSR and. SSR-E aye solely related to the provision of
generation service, we note that, even assuming, arguendo,
that the SSR is a generation-related charge, the Supreme
Court has held that the Conm-dssion may approve a
generation-related charge to adi^^ a utility to provide stable
retail electric service because generation is included in the
definition of retail electric service pursuant to R.C.
4928.01(A)(27). In re Application of Columbus S. Power Co.,
Slip Opinion No. 2014-Ohio-462 at T32.
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Further, notwithstanding our detern-ti.natio:n that the SSR is
necessary for DP&L to maintain its financial integrity, the
Ohio Supreme Court has ruled that a finding of necessity is
not a requirement pursuant to R.C. 4928.143(B)(2)(d). In re
Application of Columbus S. Pozver Co., Slip Opinion No. 2014-
Ohio-462 at 126. Instead, the Court found that a tenn,
condition or charge authorized under R.C. 4928.143(B)(2)(d),
must have the effect of stabilizing or providing certainty
regarding retail electric service. In re Application of Columbus
S. Pouaer Co., Slip Opinion No. 2014-Jhio-462 at 127. As we
found in the Order, the SSR is ^^^^^e related to
bypassability and default service that has the effect of
stabilizing and providing certainty regarding retail electric
service. Order at 21.

(16) IEUaOhio, FES, and. OHA contend that the Order is unlawful
and unreasonable because the SSR amount lacked record
support. IEL3a®hic^ asserts that the evidence dernonstrates
that DP&L, will achieve a seven percent ROE with a
nonbypassable charge that is much sma11er than $110 million
per year. FES^ontends that DP&L overstated its expected
costs and. understated expected revenue and that, after
adjusting for DP&ldas projections, the record does not
support the $110 miHion per year SSR authorized by the
Cammi.ssion. Additionally, lEUmOb.i.®, OCC, and FES also
note that DP&L's switching projections are flawed, which
should result in a downward adjustment to the SSR. OHA
argues that any SSR revenues above the $73 rnili.ion collected
through the rate stabilization charge (RSC) is unlawful and
unreasonable.

DP&L replies that the SSR amount authorized by the
Commission is consistent with, and lower than, the amount
supported by the evidence. DP&L asserts that without the
SSR, it would earn negative ROEs during the ESP term.
DP&L notes that the Conuriission specifically took into
consideration (^&M expenditure reductions when setting the
SSR amount. DP&L avers that intervenors who disagree
with 1^P&I.a's switching projections failed to consider the
poteittial for largeascal^ aggregation to substantially increase
shopping rates. FznaRy, DP&L argues that capital
expenditure reductions may still be neecled to maintain its
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financial integrity and they have not vet been approved for
future periods.

(17) The ^ornn-dsslon finds that rehearing on the assi^ents- of
error raised by IEU-OMo, FES, and OHA should be denied.
The Commission determined that the evidence, taking into
account a reasonable balance between the differing forecasts
and prolectiom, supported an SSR amount of $110 million
per year over the term of the ESP. Order at 25. The evidence
for the SSR amount ranged between DP&L's proposed
$137.5 million and the prior $73 million RSC (DP&L Ex. 1A
at 11-13r OEG Ex. 1 at 3-5; Staff Ex. 1 at 4-5; FES Ex. 14A at
17-22; FEA Ea,.,1 at 7; OCC Ex. 28A at 41; IEU-Ohio Ex. 1A at
18-19; Tr. Vol. VII at 1908; "I"y. Vol. I at 189). Moreover, the
Commission took into eonsideradon planned O&M expense
reductions, potential capital expex^^ reductions, adjustnents
to the capital structure, and the potential for a distribution
rate increase in determining the $110 million ^^R amount,

Although the Commission red-ucetl DP&L's proposed SSR
amount by planned O&M savings, which directly impact the
ROE, we did not offset the proposed SSR amount to account
for potential capital expenditure reductions. Capital
expenditure reductions do not have as significant of an
impact on ROE as O&M savings, and DP&L should retain
some abilitl,- to improve its ROE. Order at 25. Thus, the
^onu-nission used DP&L's forecasts and projections as a
starting point but then adjusted DP&L's ^137.5 n-.i.llion
proposed SSR dow^ward to account for planned O&M
expense reductions, as well as other factors. This resulted in
an SSR amount of $110 niillion, which is the minimum
amount necessary for DP&I., to maintain stable and reliable
retail electric service (Order at 225¢ DP&L Ex. 1A at 11-13p
DP&L Ex.14A at 27-28; Tr. Vo1. I at 189, 257-258; Tr. Vol. VII
at 1908).

In light of the uncertainty and differences between forecasts,
the Corru-nissic^^ arrived at an SSR amount that we found
provided DP&L v4th a reasonable opp^^tu-nity to ea-rr^ a
seven percent ROE. Order at 25. Further, the Commission
has adopted sin-ilar charges in other utility SSO
proceedings. See In re Columbus Southern ^^^^^^r Co. and Ohio
^ouier Go.F Case No. 11-346-EL-SSO, Opinion and Order
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(August 8, 2012) at 26m38, In r^ Duke Energy Ohio, Inc., Case
No. 11a3549-EL,xSS0, et al., Opinion and Order
(November 22, 2011) at 26-38.

Additionally, the Comrnission notes that numerous
intervenors assert that even ff the Conunisszo-n considers all
of the numerous forecasts and projections, these forecasts
ars.d projections become less reliable as they project further
into the future (Staff Ex. 10 at 5-6). However, the
Conunission authorized the SSR-E for tl-ds very reason.
Order at 27. The SSR-E wi1 provide updated and more
accurate figures for determining the appropriate amount for
a stability charge approaching the end of the ESP term.
Further, the Commission established a cap on the SSR--^
amount that may be authorized. This cap will provide rate
protection and certainty for customers if DP&L is unable to
improve its financial integrity.

(18) DP&L, OEG, a-nd Kroger assert on rehearing that the
Commission should clarify its decision regarding the SSR
rate design and class allocation methodology. Kroger asserts
that the Commission's Order unreasonably requires
customers to pay the SSR through an energy charge when
the costs are aflocated on the basis of demand. OEG
supports the Commission's finding that the SSR be allocated
using a one coincident peak (1CP) derr.iand allocation
method but requests that the Commission add that the
Printary and Primary-Substat^on rate classes should be
grouped together for purposes of allocating the SSR charges.
Furthermore, OEG asserts that the 1CP demand allocation
method should apply to the entirety of the SSR, whereas
DP&L proposes that the 1Cf' demand a11ocataon method
should only apply to the dffference between the amount of
the previously authorized RSC and the newly authorized
SSR.

DP&L argues that the Corrin-dssion sfaould clarify that the
rate design recorrrnergded by Staff and the class allocation
methodology recommended by OEG is intended for DP&L
to allocate only the increment of SSR that exceeds the current
non-bypassable amount based on the single system peak.
DP&L avers that, af the Commission intended that ordv the
amount of the SSR that exceeds the current RSC should be
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allocated based on lCPa then the Street Lighting and Private
Outdoor Lighting tariff classes would continue to pay the
current n€sn-bvpassable charge and. ^ould not be assigned
any increrxt.enW amount for the SSR. DP&L argues that the
Cominission indicated that its intent was to minimize rate
impacts upon customers, and this rate design wiU
accomplish that intent.

(19) The Commission finds that rehearing on the assignment of
error raised by DP&L arad. Kroger should be granted and
that rehearing on the assignment of error raised by OEG
sliould be derded. The ^onunission finds that the 1CP
demand allocation method is the appropriate rate design
method. Order at 26; Staff Ex. 8 at 14; OEG Ex. 1 at 7-8.
However, we agree with DP&L that applying the 1CP
demand allocation method to the dffferenee between the SSR
and RSC will n-drumize rate impacts upon customers.
Therefore, we find that the 1CP demand allocation metbcsd
should apply rsrdy to the difference between the RSC and the
SSR arnount,

(2 0) Kroger contends that the Corrunission failed to address its
r^onunend.ation for a sunset date for the SSR. Kroger
proposes that any shopping customer who has been
shopping with a CRES provider for five years or longer
should no longer be subject to paying stability charges. This
would create greater rate certainty and stability, wl-dle also
being consistent with the prmciple of cost causation.
Additionally, tIrough the RSC, Iongnterm shopping
customers have already contributed to DP&L's generation
costs while purchasing their full generation requirements
from a CRES provider.

(21) The Corrunissian finds that Kr^^er`s request for a sunset
date sb.cauId be den.ied. Shopping customers also benefit

from a stable and certain SSO because the SSO remains
available to shopping customers should they choose to
return to the SSO provider. Further, we note that similar
stability charges recovered by Duke Energy Ohio and ^EF
Ohio have also been nonbypassable and did not include a
sunset provision. In re Columbus Southern Power Coa and Ohio
Power Co., Case No. 11n3466EL°SSOE Opinion and Order
(August 8, 2012) a.t 26-3$A In re Duke Ener,^ Ohio, Inc.,
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Case No. 11-3543mEL--faSO, et aI., Opinion and. Order
(November 22, 2011) at 26-38.

II. SERVICE 5`I'ABILITY RIDER - EXTENSION

(22) DP&L asserts as its first assignment of error that the
Cornmission's Order was unlawful and unreasonable
b^^a.use it lin-tited the amount that DP&L could receive
through the SSR-E. DP&L contends that R.C.
4928.143(B)(2)(d) does not authorize the Corru-rission to
decide now the amount of a stability charge that DP&L can
recover in a future proceeding.

FES responds that, if the Commission cannot set the amount
of the SSR-E at this time, then it cannot determine at this
time that the SSR-E is necessary to promote stability and
certainty. OCC contends that the Conunission rightfully
limited the SSRmfi amount so that it ^ouid properly consider
whether the ESP is more favorable in t-he aggregate than the
results that would otherwise apply.

(23) The Commission finds that rehearing on this assignxr►ent of
error sf^ould be denied. The Conunissican notes that in this
proceeding, we have authorized DP&L, to establish the

SSR-E and initiafly set the rider to zero. Further, the
Conu-rdssiort established certain requirements that DP&L

must meet and a maximum amount which will be
authorized. Thus, the rider has been autfaorized in this ESP
proceeding, and the terms and, conditions regarding the
SSR-E have been established for this ESP proceeding. The
provision in the ^omn-dssior€'s Order that I3P&L. may file an
application, in a separate docket, to set the amount of the
SSR-E, was for cia-rity of the record and administrative ^ase.

We note that it is not unusual to establish a rider in an ESP
and to determine the amount of the rider in a separate
docket. For example, in DP&L's previous ESP, the
Conunassior^ authorized DP&L to implement a fuel
adjustrnent charge and the amount of that clause has been
adjusted in separate dockets. In re T7w Dayton ^^^^er and
Light Co., Case No. 08--1094nELsSSO et al., Opinion and Order
Oune 24, 2009); In re 77ie Dayton Power and Light Co., Case No.
09-1012-EL-FAC, Finding and Order (December 16, 2009).
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Similarly, in AEP-Ohio's ESP, we approved a generation
resource rider (GRR) with an %iiitial rate of zero and noted
that it is not unprecedented for the ^onin-dssion to adopt a
mechanism in an ESP with an initial rate of zero. In re
Columbus Southern Pozver Co. and 01aio Pozver Co., Case No.
11-346-ELoaSSC7, et al., Opinion and Order (Aug. 8, 2012) at
24-25, citing In re AEP Ohio, Case No. 08-917-EL-SSO
(Mar.18, 2009); In re Duke Energ'y-Ohio, Case No. 08-920-EL-
SSO (Dec. 17, 2008); In re FirstEnergy, Case No. 08P935-ELs-
^ (Mar, 25, 2009),

Similarly, in the previous ESP, the Commission authorized
DP&L to estaialish an energy efficiency rider; the amount of
that rider was set in a separate docket, and a maximum
amount for that rider was established. In re 77re Dayton
^ou;er and Light Co, for Approval of its Electric Security Plan,
Case No. 08-1094-EL-SSO et ai., Opinion and Order Ourte 24,
2009); In re The Dayton Pozver and Light Co. to Llpdrzte its
Energy Efficiency Rider, Case No. 11d2598-EL.-RLBR, Finding
and Order (October 18,2011).

The SSR-E has been authorized in this ESP proceeding, for
the term of this ESP, and, based upon the record and
financial projections provided by the parties to this
proceeding. The Conaxaission d.id not determiine the level of
stability charge that DP&1., could seek in a future ESP. On
the ccrntxary, the Commission determined the maximum
amount of stability revenues that DP&L may recover in this
ESP.

(24) DP&L further contends in its first assignment of error that
the Order is unlawful and. unreasonable because the
conditions for authorization of the SSR-E are not contained
in R.C. 4928.143(B)(2)(d). DP&L asserts that by adding the
conditions, the ConuTdssian has engaged in legislating in its
own right and that it has essentially rewritten the statute.

DP&L further axgues that the SSR-E conditions, individually,
are urdawful and unreasonable. DP&L contends that the
requirement to file an application for implementation of
advanced metering inftastructure (AMI)/Smartgrid is
unlawful and unreasonable because AMI/Smartgrid are too
expensive, and there is no record support for
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implementation of AMI/ Smartgrid. DP&L then argues that
the condition to file ^distribution rate case by JuIV 1, 2014, is
overlv burdensome and should be extended. Finallv, DP&L
contends that its billing system already has the capability to
pro-vide rate-ready billing so that SSR-E condition has
already been satisfied and should not be a condition at all,

FES, OCC, IEL7-C3^^ and Kroger reply that, if the
Commissi^^ authorizes the SSRmE, it should also authorize
the SSR-E conditions as necessary to ensure that the SSR-E
has the effect of providing stability and certainty regarding
retail electric ^ervice. FES and IEU-Ohio argue that, by
DP&L's logic, if the SSR-E conditions should be eliminated
because they are not expressly contained in R.C.
4928.143(B)(2)(d), then the SSR-E itself should be eliminated.
Additionally, FES notes that R.C. 4928.143(B)(2)(d) does not
limit the Conu-nission's discretion on how to structure
authorized stability cIiarges, FES asserts that the
Conurdssi^n may place restrictions on the stability charge so
long as the Commission believes those restrictions are
necessary to ensure that the charge has the effect of
providing stability and certainty regarding retail electric
service.

^^^ asserts in its memorandum contra that the Coriun.ission
appropriately implemented. SSR-E conditions for the
purpose of carrying out the policies of the state of Ohio set
forth in R.C. 4928,02. a^C notes that requiring DP&L to file
an application to iznplement AMI/Smartgrid carries out the
policy set forth ia. R.C. 4928.02(D). Furthermore, ^^^
argues that the ^onunzssic^n rightfully established, as an
SSR-E condition, that DP&L must file a distribution rate case
and the Commission should not grant DP&L an extension of
time to file its distribution rate case,

(25) The Commission finds that rehearing on DP&I..'^ ^s-signment
of error regarding the SSR-E conditions should be granted,
in part, and denied, in part. As a preliminary matter, the
Commission notes that the end date for the SSR is
independent of the existence of the SSRmE. Based upon the
record of this proceeding, the SSR would end on December
31, 2016, and there would be no additional stabflit^ charge
even ff the Comniissi^^ agreed with DP&L's arguments
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regarding our ability to set conditions on the SSRmE.
However, the Corru-ni.ssion finds that R.C. 4928,143(B)^2^^^^
authorizes the Commission to establish the SSR-E and does
not limit our discretion or authority to make the SSRm^
conditional for the purpose of providing stability and
certainty to retail electric service or for the purpose of
promoting the policy objectives of the state as set forth in
R.C. 4928,02o The SSR-E conditions ensure that stability
revenues collected by DP&L ^^ continue to 1^a-vre the effect
of providing certainty and stabiiit^ regarding retail electric
service in the future, As Staff testified at the hearing,
financial projections beyond t^^^ years are inherently
unreliable (Staff Exe 10 at 4m5). Further, there is no evidence
in the record regarding the potential magrdtude of increases
an distribution revenue if DP&L were to file a distribution
rate case during the ESP and no evidence that a stability
charge would continue to be necessary in the event of such
distribution rate increase.

Further, we agree with OCC that requiring DP&L to file an
application to implement AMI/Smartgrid carries out the
state`s policy as set forth in R.C. 4928.02(D). DP&L's
contention that it may be unreasonably expensive to
impiexnent AMI/Smartgrid and that significant analysis is
needed regarding the costs and benefits of AMI/Smartgrid
supports the Commission's determination tliat DP&L should
file an application for AMI/Smartgrid. The time for DP&L
to conduct the analyses regarding the costs and benefits of
AMI/Smartgrid is, now, Every other electric utilitv in the
state of Ohio has some form of Al'^^^Smartgrid depiovrnent
and it is time for DP&I., to do Iikeivise.

Finally, the Comn-ission finds that DP&L should be required
to provide ratemxeadgr percentage off price to compare (PTC)
billing, as directed by the Coniniissfon in the Order, Order
at 28. The C€amnussi^^ notes that there was extensive
testimony indicating that providing rateaready percentage
off pTCbzlling would improve the competitive environment
in DP&L's service territory (Constellation Ex. 1 at 49-54; FES
Ex. 17 at 19-26). Additionally, the ^onurission clarifies that,
with DP&L's rate-ready percentage off F`T'C billing, DP&L
should permit suppliers to submit percentages through a
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rate-ready billing process, under which DP&L would apply
the discount off the customer's price to ccsmpare,

(26) FES and. Kroger assert that the ^^^^E s^ould terminate prior
to the end of the ESP tergn. In the alternative, FES requests
that the Cornnission clari.fy that the SSR-E ends, date
certain, on May 31, 2017. FES also asserts that the SSR-E
should end before the end of the ESP tenn, to rrdtagate any
chance that the Commission will permit the SSR-E to
continue beyond the ESP if the Commission has not
authorized a subsequent SSO.

DP&L replies that rehearing on the assignments of error, and
the corresponding requests, by FES and Kroger should be
deni.ed. DP&L initially argues that FES failed to raise this
issue in post-hearing briefs and does not cite to any
testimony supporting the reasonableness of its request.
Subsequently, DP&L. contends that if it needs the SSR-E to
enable it to provide safe and reliable service after the end of
t-he ESP term, the ^onunission should not issue an Order
now that may make it impossible for DP&L to provide safe
and reliable service in the future.

(27) The Commission finds that rehearing on the assignments of
error raised by FES and Kroger should be granted. The
Corsaznission finds that the SSR-E should end on April 30,
2017, one month prior to the end of the ESP. Pursuant to the
Order, if a subsequent SSO has not been authorized by
April 1, 2017, DP&L shall procure, through the CfiP auction
process, 100 tranches of a full-requirements product for a
term that is not less tYian quarterly or more tban annually
until a subsequent SSO is authorized. Order at 16; Entry
Nunc Pro Tunc at 2. Furthermore, DP&L must also divest
a1l of its generation assets by no later than January 1, 2016.
Therefore, since DP&L's SSO generation rates will be
determined entirely by the market and -all of its generata.on.
assets will have been divested, the Cvrnrnission intends for
the SSR-E to terminate date certain on April 30, 2017, if the
Comsnission authorizes an amoun.t for DP&L to recover.
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III. GEl'^ERATI^^ ASSE'T Da'ESTITU^^

(28) ^C and FES assert that the Order was urIawful or
unreasonable because it should have ordered DP&L to
divest its generation assets sooner.

DP&L replies that the Corunission fully addressed this issue
in its Order, and reiterates that it is restricted from
transferring its generation assets sooner due to restrictions in
its First and Refunding Mortgage and. limitations on its
ahiIih= to refinance bonds, Order at 15s16, DP&L reasserts
that so long as the First and Refunding Mortgage remains in
its current form, DP&L is prevented from effectuating a legal
separation of the generation assets from the transmission
and distribution assets. DI'&Z, asserts that ff it were
compelled to transfer its generation assets now, then its
transn-dssion and distribution businesses would not be
capable of supporting the faxR amount of the debt while
providing safe and reliable service.

(29) The Commission finds that rehearing on this assignment of
error should be granted. 'fhe Commission relied upon the
testimony of DP&L witness Jackson that DP&I., could not
divest its generation assets before September 1, 2016. DP&L
Ex. 16 at 1 Accox°dzngly, the ^onunassaon ruled that DP&L
must file a generation asset divestiture plan that d.avest-s its
generation assets by May 31, 2017. Order at 1 Sml6, Entry
Nunc Pro Tunc at 2. However, on December 30, 2013, DP&L
filed an application to divest its generation assets in Case
No. 13m2420-ELmUNC, In re '^ Dayton Power and Light Co.,
Case No. 13a2420-EI.,4UNC (DI'&L Divestiture Plan),
Application (December 30, 2013).1 Subsequently, DP&L
filed a supplemental application in that case representing
that it has begun to evaluate the divestiture of its generation
assets to an unaffiliated third party through a potential sale
that could occur as early as 2014. DP&L Divestiture Plan,
Supplemental Application (February 25, 2014) at 2; DP&L
Ex. 16 at 4. Based upon new information contained in
DP&L's suppIezra.entai application in Case No. 13M2420-EL,a
UNC, the Comrnission finds that the deadline for DP&L to

-17-

Th^ Commission hereby takes admir&trative notice of DP&L's application and supplemental
application filed In re Tke Dgyton Power and [,igs"at Co., Case No.13-2420-EL-UNC.



12-426-pL-SSO^ et a1.

divest its generation assets should be ^ubject to modffication
by the Comzxxission in Case No. 13-^^^^EL-UNCa but ^n no
case will such modification be later than January 1, 2016.
Further, we note that any approval of an, amount for
recovery t^ough the ^^^E will take into consideration the
tirring and disposition of I^^&I!s generation assets.

IV. CBP BLENDING SCHEDULE

(30) ^C and FES assert that the Conunissi€^^ erred by not
irnplementtng 100 percent competitive bidding at the
begiruiing of the ESP term. Furthermore, £^^ a-nd FES
contend that it was unlawful and unreasonable to extend the
ESP term beyond what DP&I., pz^oposed.

DP&L responds that the Conu-nissi®n struck a reasonable
balance bet%?,.peen the SSR amount and the ESP term.
According to DP&L, a shorter ESP term would have
required a larger SSR amount to maintain I^^&Vs financial
integrity. Additionally, DP&L contends that the
Conana^^^on was right not to implement the schedule
proposed by DP&L because that schedule began on
January 1, 2013, and the ^ommi.ssioe^ Order was not issued
until September 4, 2013. DP&L afleges that the
Canunission°s decision to begin the auction schedule on
T^nua-ry 1, 2014, -vi.r^s reasonable.

(31) The ^omniission finds that rehearing on the assigrimen..ts of
error raised by ^C and FES regarding the CBP blending
schedule should be granted. In deterniining the CBP
blending schedule in the Order, the Cor^^^ion relied upon
the fact that DP&L would be unable to divest its generation
assets before September 1, 2016. Order at 15. However, the
^^^^^^on"s iz^tent was to implement full market based
rates as soon as practicable. Based upon the new
trLformation contained in DP&L's supplemental application
in Case No. 13a2420-EL-UNC, we find that DP&I..°s CBP
blending schedule should be accelerated. Accordingly, the
CBP products shouId be 10 tranches of a 41 month product
^onimen^ing on jan^arv 1, 2014, 50 tranches of a 29 month
product commencing on January 1, 2015, and 40 tranches of
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a 17 month product commencing on ^^^^arv 1, 2016.2 This
blending schedule is consistent with St.aff°s proposal for
DP&L to move to 100 percent market based rates over three
years, which we ^oTAp believe can be accomplished pu-rsuant
to DP&L's abiliq, to divest its generation assets (Staff Ex, 2 at
4; Staff Ex. 10 at 6). The acceleration of the CBP blending
schedule will benefit ^ortsurners through a more rapid move
to full marketmbased rates, and the move to full ^arketa
based rates will be ^^^omplish.ed in a shorter time period
than could be accomplished through an MRO.

V RECONCILIATION RIDER

(31) IEU-Ohio and Kroger contend that the Order u€dawfull.^ and
unreasonably authorized a non-byp^sabl^ reconciliation
rider (RRaN) that is not consistent with R.C. 4928,143^^^^2^^
would recover generationarelated costs through distribution
rates, and would allow DP&1, to collect costs of compliance
with the alternative energ-,yA portfolio requirements on a
nonbypassable basis in violation of R.C. 4928.64(E).

DP&1. argues an its memorandum contra that the RR- N was
lawful and the assignment of error alleged by lEU-Ohio and
Kroger should be denied. DP&L initl.aly notes that
sufficient evidence was presented at hearing to support the
^omrnissionys decision w-ith the RRAN. DP&L asserts that it
faces a significant risk that it will have to recover a very
large deferral balance from a very small group of custotners.
Including deferral balances from those riders that exceed ten
percent of the base amount to be recovered under those
riders eliminates that risk.

Additionally, DP&L asserts that the RR-N is lawful pursuant
to R,C, 4928.143(B)(2)(d). The RR-N is a charge related to
both default service and bypassability that has the effect of
providing certainty and stabilit^ regarding retail electric
service. Without the RR-N, standard service offer customers
would not pay stable or certain rates due to the effect of
increasing deferral amounts on a smaH^r SSO customer base.

-19a

2 On October 28, 2013, DPS.L conducted the initial CBP auction for 10 tranches of a 41 month prodapct
com-mencing January 1, 2014. In -re The Dayton Paccvr aizd ^' ight Co., Case No. 13-2120-EL-^,'^C,
Finding and Order (October 30, 2013) at 2.



12-426-aELaSSC3, et al.

Finally, DP&L argues that retail electric service includes
generation service, so it is lawful even if it perrriits DP&L to
recover gener^ation-related costs.

(33) The C®nmiission finds tiat rehearing on this assignment of
error should be denied. The RRwN is supported by the
record evidence, including testimony on the effects of
increasing deferral balances on the decreasing SSO customer
base (DP&L Ex. 12 at 7, 8; Tr. V at 1432-1433f Tr. IX at 2242-
2244). Further, the Commission authorized the RRmN
pursuant to R.C. 4928.143^^^^2^^^^ because the cl-^^^e relates
to I)^&Us default service and provides for stability and
certainty in retail electric service. The ten percent threshold
operates as a "safety valve" in the event of increasing
deferral balances and a decreasing SSO customer base.
Order at 34-35e Moreover, the Corrunission has established
siniilar mechanisms in other utility ESPs to address similar
issues. See fn re Ohio Edison Co., The Cleveland Etecific ftdum.
Co., and The Toledo Edison Co., Case No. 12w1230^EL-SSO,
Opinion a-nd Order Ouly 18, 2012) at 9.

VI. COMPETITIVE RETAIL ENHANCEMENTS

(34) DP&L asserts as its fourth assignment of error that there is
no record support for the Commission's authorization of
additi€^^^ competitive retail enhancements. DP&L then
contends that the proper context for reviewing and
authorizing additional competitive retail ^^a-ncements is
through the rul.e-rnaking process.

RESA disagrees with DP&L and argues that there is
substantial, probative, and reliable evidence in the record to
support the Commlssion's; decision. RESA points out the
testimony of Stephen Bennett that multiple enhancements
are needed beyond the six enhancements planned by DP&L,
specifically to allow access to the minimum basic customer
data, ^yhich RESA argues is fundamental to a competitive
marketplace. Additlr^^aflyF RESA points out that
iMr. Bennett testified that more standardization across the
industry would lead to more efficiency. Further,
Constellation witness David Fein testified that competitive
enhancements beyond the ones proposed by DP&L would
better enable a sustainable and more robust marketplace.
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Finally, R-ESA asserts that DP&L witness Dor^a Seger-
Lawson even testified that DP&L's billing system would
have to be impz°oved to ixnplement the proposed competitive
retail enhancements. Accordingly, RESA asserts that the
Commission should deny DP&L's assi^ent of error.

FES avers that the Ccznunission was reasonable in requiring
DP&L to implement the competitive retail enhancemen.ts,
which have already been implemented, by every other
electric distribution utility (EDU) in Ohio. According to FESp
only DP&L would be in a position to conduct a cost-benefit
analysis of additional competitive retail enhancements, and
there is no requirement for a complete cost benefit analysis
before implementing additional competitive retail
erhaz^^ements,

(35) The Conunission finds that rehearing on this assigninent of
error should be denied. As indicated by RESA and FES,
substantial evidence was presented at hearing supporting
the need for competitive retail enhancements to develop and
support the competitive marketplace in DP&L's ^^r-vice
territory (Tr. Vol. IX at 2191, 2310a2311, 2440-2441, 2445-2447;
Tr. Vol. X at 2654). We find that DP&L has not demonstrated
that competitive retail enhancements should be limited ordy
to rule-n-a.aking proceedings. The Commission has
determined that the competitive reta%l enhancements wi.n
promote retail competition in DP&L's service territory
(DP&L fJx. 10 at 8; OC^ Ex. 18 at 5-6). Order at 38-39. This
will facilitate the availability of supplier, price, terms,
conditions, and quality options for consumers in furtherance
of the state policy set forth in R.C. 4928.02(B).

(36) FES argues as its fifth assignment of error that the
Commissso^.'s Order is a^rdawfuI and unreasonable because
it fails to identify with specificity the competitive retail
enhancements that DP&L is requi^ed to make. FES contends
that the Commission should specifically identify which
competitive retail enhancements DP&L is required to make.

DP&L opposes FES^s request and asks the Cc^inn-dssion to
deny its assi^ent of error. DP&L asserts that it has
already agreed to implement some of the competitive retail
enhancements ider3.tified by intervenors. Further, DP&L
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contends that FES did not address the ad.ditional competitive
retai1 enhancements in its brief. DP&L asserts that since th.e
Conu-ni.ssion failed to clearly identify which additional
competitive retail enhancements it was referring to, DP&L
sh.ouid not be required to implement any of them.

(37) The Commission finds that rehearing on FES's fifth
assi^ent of error shouid be deniede However, we will
clarify which electronic data interchange (EDI) processes,
standards, or interfaces that we believe have been adopted
by every other EDU in Ohio. Order at 38-39. Our intent in
directing that DP&L adopt any competitive retail
enhancement that has been adopted by every other EDU in
0hio was to bring consistency across the state of Ohio and to
require DP&L to foster a more favorable competitive
envirorunent. We note that RESA witness Stephen Bennett,
Constellation witness David Fein, a-nd FES witness Sharon
Noewer each provided testimony on barriers to competition
in DP&L's service territory, as well as competitive retail
enhancements that have been adopted by every other EDU
in Ohio (RESA Ex. 6 at 14; Const. Ex. 1 at 45-53; FES Ex. 1.7 at
22).

Initially, the Comrnission notes that DP&L shall provide
rate-ready percentage off PTC billing. The Conunission
believes that this will not only significantly advance
competition in DP&L's service territory, but the Corura.issaon
believes that it is necessary for stable and reliable service. It
is for this reason that the Corru-nission not only directed
DP&L to adopt rate-ready percentage off PTC billing but
also made it a condition of the SSR-E.

Additionally, DP&L, should no longer charge a fee per bill
for consolidated or dual billing, which are both unusual and
excessive. RESA witness Bennett testflfied that DP&L is the
only EDU in Ohio to assess a consolidated billing charge or a.
dual billing charge (RESA Ex. 6 at 14).

Additionally, FES witness Noewer and. RESA witness
Bennett testified that no other EDU in Ohio applies a charge
to register rate codes for its consolidated billing system,
whereas DP&L,'s tariff authorizes a $5,000 initial set up fee
and. $1,000 for each billing system change (FES Ex. 17 at 22;
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RESA Ex. 6 at 14). Accordingly, DP&L should no longer
charge an initial set up fee or a billing system change fee.
Furthermore, the Corunission finds that DP&I, should
permit the CRES providers to pay the switching fee
consistent with the practice in the FirstEnergy, A.EPaClhio,
and Duke Energy Ohio service tmitories. Additionally,
^^&Us eligibility file sb®uld. contain some form of identifier
indicating whether a customer is shopping, DP&L should
eliminate the supplier registration charge, and DP&L. should
elirzainate the sync list charge.

DP&L should also either permit customer shopping on a per
meter basis, or split customers with both a commercial and
residential meter into two separate accounts. The
Commission finds that customers with botb a commercial
and residential meter should be provided market access,
consistent with the policies of R.C. 4928.02 to ensure market
access and availability of competitive retail electric service.

Finally, DP&L should not require any customer to obtain an
interval meter ff the customer is below the 200 kW demand
level. However, customers under the 200 kW threshold may
install interval meters, at their expense, if they so choose.
RESA witness Bennett testified that DP&L is the only EDU
in Ohio to require a customer to obtain an interval meter if
the customer is below the 200 kW demand level. (RESA Ex.
bat 3-4.) DP&L should implement each of the competitive
retail enhancements identified in this Second Entry on
Rehearing as soon as practicable but not later than six
months from the date of this Second Entry on Rehearing.
Order at 38-39.

(38) CCC asserts that the Order is ur.lawful and unreasonable
because it authorized DP&L to defer the costs of the
competitive retail enhancements for collection in a future
distribution rate case. C^^C alleges that standard rate
making and accounting policy is to require ordinary
expenses to be recovered tlu®ugh annual revenues, except in
instances of exigent circumstances and good reason. In re
Ohio Edison Co., Tlze Cleveland EIecfrac Il1um. Co., and the Toledo
Edison Co., 05tr704mfaL-AT'A, et a1., Opinion and Order
(January 4, 2006) at 9; Elyria Foundry Co. v. Public Util.
Comm'n of Ohio, 114 Ohio St.3d 305, 310-312, 20^7-Ohio-4164.
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OCC then alleges that CRES p^ovld.ers should cover the
entirety of the cost of implementation of competitive retail
enhancements. Finally, OCC contends that if the
Commission permits deferral, DP&L should dern®nstrate
that the deferred costs are reasonable, appropriately
incurred, clearly and directly related to the ear^^urnstances for
which they were authorized, and in excess of expense
amounts already included in Dp&L's rates at the time of
approval.

DP&L responds that the costs of competitive retail
enhancements are not ordinary utility expenses, but rather
are capital improvements and expenses related solely to the
competitive market. Specifically, many of the competitive
retail enhancements will require changes to DP&L's billing
system, which are capital in nature and should be recovered
in a distribution rate case.

(39) The Commission finds that rehearing on OCC`s assignment
of error should be denied. First, the Commission notes that
the granting of deferral authorit^ is withx.n the discretion of
the Commission, and tb.at quickly accomplishing
distribution infrastructure improvements qualifi.es as exigent
circumstances and gsaod reason. See In re the Ohio Edison Co.,
77w Cleveland E1ect-ric Ittum. Co, and the Toledo Edison Co., Case
No. 05-704-EL-ATA, et a1., Opinion and Order Gan. 4, 2005)
at 8a9, Elyria Foundry Co. v. Public Utal. Comm"n of Ohio, 114
Ohio St3d 305, 2007-Obia-4164, 871 N.E.2d 1176.

Further, the Canunission specifically indicated the need for
urgency when it stated that the competitive retail
enhancements should be i.rnpl^^ented as soon as
practicable. Order at 39. As noted above, these
enhancements have already been implemented by every
other electric distribution utility in this state. Additionally,
the competitive retail enhancements may be properly
characterized as capital improvements. The Commission
will determ.ine, in a future distribution rate proceeding, if
the costs are reasonable, appropriately incurred, clearly and
directly related to the circurnstances for wl°ich they were
authorized, and in excess of expense amounts already
included in DP&L's rates.
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VII. TRANSMISSION COST RECOVERY RIDER

(40) IEU-Ohio asserts that the nonbypassable transrnission cost
recovery rider (T'CRR-N) is unlawful and unreasonable
because it could result in double-billing customers for
transmission service on a going-forward basis.

DP&L argues that the Comx-dssion has adopted a similar
transmission cost recovery rider (TCRR) structure for both
FirstEnergy and Duke Energy Ohio. In re Ohio Edison Co.,
The Cleveland Electric .Illum. Co., and The Toledo Edison Co.,
Case No. 12-1230®EI-SSO, Opinion and Order Ou1y 18, 2012)
at 11, 58; In re the Application of Duke Energy Ohio, Inc., Case
No. 11-2641-EL-RDR, et al., Opirtion and Order (May 25,
2011) at 7,17, DP&L then asserts that the record evidence in
this case demonstrates that splitting the TCRR into a
TCRIZ-N and a transxni.ssicsn cost recovery rider-bypassable
(TCRR-B) is reasonable because the utility pays the
nonbypassable components to the PJM Interconnection.
AdclitionaHy, DP&L contends that IEI,Jm0hl.o has not
demonstrated that customers actually will be double
cI€a-rged, even if customers were double charged °d^^ CRES
providers may remove the charge from the customer's bill,
and IEU-Ohio made no showing that any double charge
would be a material amount.

(41) The Commission finds that rehearing on IEU-Ohio's
assignment of error should be denied. The Conun.ission is
not pex^suad.ed that bifurcatiniz the TCRR into the TCRR-N
and TCRR-B poses a sf ^^^cant risk of double-billing
customers. As the Conuna.ssaon indicated in the Order, the
Coxxura.a.ssfon believes that bifurcating the TCRR into market-
based and non.marketabased elements more ^^CUa°ately
reflects how transn-tission costs a-re billed to customers.
Order at 36. .A,d.dItz®nally, the Corraxrdssaon notes that it has
adopted a saniil.^ rate structure for other Ohio electric
utrlities. In re Ohio Edison Co., 77ze Cleveland Electric Illum.
Co., and The Toledo Edison Co., Case No. 22-1230-EI.,°SSO,
Opinion and Order Oul y 18, 2012) at 11, 58; In re Duke Energy
Ohio, Inc., Case No. 11a2641-EL-RDRg et al., ^^inicsn. and
Order (May 25, 2011) at 7, 17:
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(42) I^U-OW€^ contends that the TCRR true-up is unlawful and
unreasonable because there is no record support for the rider
and there is no need for the rider. Similarly, IEU-^hio avers
that both the TCRR-N and the potential TCRR true-up rider
unla^^^y and unreasonably vioIate. R.C. 4928.02(H) by
recovering costs associated with standard service offer
customers i.hrough a nonbypassable rider. IEU-Ohio
contends that it is well settled that costs incurred by a utility
to ^eme SSO customers must be bypassable. IEUa^^^
contends that the TCRR-N would reconcile the current
under-recovery balance of bypassabIe non-market-based
transmission charges to the nonbypassable TCRR-N.

DP&L argues that both the TCRR-B and TCRR-N were
proposed as trUexUp TIders. DP&L asserts that at the end of
the ESP period, a deferral balance may reznaira for the TCRR-
B a-nd DP&L should be permitted to recover those incurred
costs as part of a contiraued. TCRR true-up rider (whether
bypassabl^ or nonb^^^^sable). Additior^aUy6 DP&L believes
that allowing it to recover those costs is consistent with
DP&L's proposal to true-up aI trarLsinissionarelated costs
from customers. Finally, DP&L asserts that there is a very
real and substantial risk that DP&L may be left to recover a
very large d^^erraI balance from a very small group of
customers without the rider. Further, DP&L asserts that
I^U-Ohio`s contention that it would violate R.C. 4928.02(H)
for DP&L to recover the TCRR-N and. TCRR true-up rider
from shopping customers is not t-rue. DP&L argues that it
demonstrated, and the ^omrfiission agreed in the Order,
that certain transmission costs are d^rived from shopping
and non-shopping customers alike, and are fairly allocable
through a nonbypassable rider to both shopping and non-
shopping customers.

(43) The ^omrnassion finds that rehearing on IEU-Ohio's
assignments of error regarding the TCRR and the TCRR
true-up rider should be denied. The Conunission notes that
no subsequent TCRR true-up rider was authorized in its
Order; the Commission simply directed DP&L. to file with
the Commission a proposal for such a rider at the end of the
ESP ter-m for appropriate collection of any uncollected TCRR
balance that may exzst. Order at 36. If a TCRR true-up rider
is not necessary and there is iio uncollected. TCRR balance,
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as IEU-Ohio contends, then there will be a zero balance, and
no application will be rYecessary. However, if there is an
uncollected TCRR balance at the end of the ESP term, then
DP&L's application should propose a rider for recovery of
the uncollected baiance. The Commission will address the
uncollected TCRR balance, if one exists, and the true-up
rider at that time.

^27-

VIII. MO^E FA^ORABLE THAN THE EXPECTED RES^,'^`:l"S THAT WOULD
O'I'HERM;EAPPZY

(44) DP&L argues on rehearing that the Comn-ission should
ciarffy its decision regarding why the ESP is more favorable
fi-i the aggregate than the ^^pected results that would
otherwise apply. specfficaIlyf DP&I., contends that the
qualitative benefits of the ESP exceed the quantitative
benefits of the expected MRO. Szmilarlv, IEU-Ohio, OCC,
and FES assert that the Conu-nissioWs Order is urdawfial and
^^easorable because the ESP is not more favorable in the
aggregate than the expected results that would otherwise
apply under R.C. 4928,142e

(45) The Commission finds that the applications for rehearing
should be derded.. Except to the extent specifically noted
below, the parties have raised no new arguments on
rehearing, and the Comn-dssiora thoroughly addressed those
arguments in the order. Order at 48-52.

Nonetbeiess, the Conumssion finds that the qualitative
benefits of the ESP make it more favorable in the aggregate
than the expected results that would otherwise apply.
DP&L and. FES request that the Commission identify the
specific dollar amount that the qualitative benefits overcome
the quantitative shortcomings of the ESP, yet a dollar
amount cannot be caIcuiated because the qualitative benefits
are non-quantifiable. Therefore, the Commission must
^^nipare the non-quantifiable benefits and determine if they
overcome the quantifiable difference between the ESP and
the expected results that would otherwise apply. In this
case, the ^omnai:ssion fc^und in the Order that they do.
Order at 52. Further, the ^onu.rission notes that, in tms
Second Entry on Rehearing, we have further accelerated
DP&L's implementation of full market rates kv mcadff3'zng
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the CBP blending schedule, which enhances the qualItativre
benefits of the ESP. Thus, although the ESP fails the
quantitative analysis the qualitative benefits overcome and
fa-r surpass this shortfall in the quantitative analysis.

(46) IEU-Ohio asserts that the Ord.eT is unla-vvful and
unreasonable because it assigns subjective values to the
qualitative benefits of the ESP. IpUmOhio contends that the
^onu-nissic^n must pr®-vid^ an objective and articulated
explanation of how each of the qualitative benefits was
weighted so that the parties, the Court, and the public may
assess the validity of the Commission's decision.

(47) The Commission notes that IEL%Ohio claims that there are
five qualitative benefits of the ESP, when, in fact, there are
more qualitative benefits of the authorized. ESP. The
qualitative benefits of the authorized ESP identified by the
Commission in the Order include the advancement of the
state policies in R.C. 4928.02f the more rapid. implementation
of market rates, the preservation of the capabllitv for DP&L
to provide adequate, reliable, and safe retail eIei^ric service,
funding for economic development, and numerous
competitive retail enhancements. Order at 50-52.

The numerous competitive retail enhancements include the
e1in-dnation of the minimum stay and returnatomfirm
provisions, a web-based portal for CRES providers, an aut^
canceI feature to Dp&I•:s billing system, removal of the
enrollment verification, support for historical interval usage
data (HIU) data requests, and a standardized sync list
provided to CRES providers (DP&L Ex. 9 at 1'an15).
Add.itioralIy/ the Commission has also required DP&L to
implement those competitive retail enhancements that have
been adopted by every other EDU in Ohio, These
competitive retail enhancements include rate-ready
percentage off PTC billing, elimination of the per bill fee for
consolidated or duaI billing, elimination of the charges to
register rate codes, permitting CRES providers to pay the
switching fee, raising the interval meter threshoId, and
requiring an identifier on the eligibility file (FES Exe 17 at 19m
26a RESA Ex. 6 at 14a15). Each of the competitive retail
enhancements will further develop the competitive retail
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electric market in DP&L's service territc^^^^ and provide
substantial qualitative benefits of the authorized. ESP.

The Comn-dssiort believes that the advancement of the state
pcalicaes in R.C. 4928.02, the more rapid implementation of
market rates, and the preservation of the capability for
DP&L to provide adequate, reliable, and safe retail electric
service are substantial qualitative benefits of the ESP. These
qualitative benefits, in conjunction with the numerous
competitive retail enhancements, provide a qualitative
benefit of the ESP that outweighs the $313,8 million
quantitative deficit. Furthermore, the Comrr-dssion notes
that there are substantial benefits of the E-Sf' to shopping and
SSO customers alike. The competitive retail enhancements
authorized by the Commission will primarily benefit
shopping customers and. CRES providers in developing the
retail electric market in DP&L's service territory. We
disagree with IEU-Ohio's contention that the more rapid
implementation of market rates does not benefit customers.
As we explained in the Order, the modafied. ESP moves more
quickly to market rate pricing than under an expected MRO,
and this more rapid implementation of market rates is
consistent with the policy of the state as set forth in R.C.
4928.02(A) and. (B). Order at 50. Accordingly, rehearing on
IEU-Ohio's assignments of error should be denied.

(48) FES asserts that the Commission's Order is unlawful and
ur-reas®ralsie because it compared the ESP to what ^ould be
DP&L's first applicatlon for an MRO. FES contends that
DP&L already fiied its first application for an MRO;
therefore, under the plain language of R.C. 4928,142(D)P
17P&L's ESP should be compared to an MRO with an
immediate 100 percent transition to market pricing through
the CBP.

(49) The C®nunission finds that rehearing on FES's assignrnent of
error on this issue should be denied. We are not persuaded
by FES that DP&L has already .filed its first application for
an MRO. The facts of this case do not demonstrate that
I3P&I. has filed, its ""first applicatl.on"° u-nder R.C. 4928.142.
The Comrnissicsn made no determinations on the
completeness of the application, no evidentiary hearing was
held on the application, and the CorrErnissIon made no legal
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or factual findings on the merits of the application. Instead,
DP&lo, voluntarily withdrew its MRO application before any
of these events could take place.

Further, R.C. 4928.142(D) protects customers by requiring
that the portion of SSO load to be competitively bid. start at
10 percent for the first year and gradually increase
thereafter. We believe that it would violate the intent of the
General Assembly for the Commission to find that a utility
that submitted an application for an MRO into a docket, and
then subsequently withdxew it before the Corrunission could
consider it, could deprive consumers of the statutory
protections found in R.C. 4928.142(D). Therefore, because
DP&L has not filed its first application under R.C. 4928142,
ara. MRO for DP&L would be subject to the provisions of
R.C. 4928.142(D) and only 10 percent of the load would be
sourced tha°ough a competitive bid in the first year rather
than 100 percent as FES assumes.

IX. OTHER ASSIGNMENTS OF ERROR

(50) IEU-Ohio and C7^^ argue as one of their assignments of
error that the Commission's Entry Nunc Pro Tunc was
unlawful because it substantively modified the
^onunission's Order. IEtTaOhio and CCC further contend
that the Commissioes Entry Nunc Pro Tunc was unlawful
because it did not give parties an opporturdty to file
applications for rehea-ring before modifying the
^omrrission's Order. ^^ asserts that Helle v. Pub. Util.
Comm. and Iaxterstate Motor Transit Co. v. Pub. Lltit, Comm.
establish that the Commission's Entry Nunc Pro Tunc was
ur1awfui because it aznends a prior Order to indicate what
the Con-ffission believes it sh®uld, have done. Helle v. Pub.
i.&'til. C-omm., 118 Ohio St. 434, 440, 161 N.E. 282 (1928)f
Interstate Motor Transit Co. v. Pub. Uti1. Comm. of Ohio, 119
Ohio St. 264,163 N.E. 713 (1928).

DP&L asserted in its reply comments that the Coxu-nissirrn
should deny the assi^ent of error presel-ited by IEL7-Ohio
and OCC. DP&L contends that the Entry Nunc Pro Tunc
was lawful because entries nunc pro tunc are permissible to
reflect what was actually decided. Further, DP&L asserts
that the Commission may change or modify its orders as
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long as it justifies the changes. DP&L avers that, even lf the
Entry Nunc Pro Tunc is u^awfui, the Commission could
have achieved the same result on rehearing.

(51) The Commission finds that rehearing on the assignments of
error alleged by TEtJ-Oh.i® and, OCC on this issue should be
denied. As a preliminary matter, the Commission notes that
the precedents cited by OCC are not cornparable to this case.
In Helle v. Pub. Util. Gomm., the Conunission issued aa. Entry
Nunc Pro Tunc in 1927, after holding an evidentiary hearing
to consider additional evidence, to amend a Corrunission
Order that was issued in 1924. Helle v. Pub. Ufil. Comm.,118
Ohio St. 434, 440, 161 N.E. 282 (1928). Sin-ti1^rly, in Interstate
Motor Transit Co. v. Pub. Util. Comm., which is also cited by
OCC, the ^onimission took notice of other facts within its
records and knowledge, before issuing an Entry Nunc Pro
Tunc to revise its previous Order. 77ae Interstate Motor
Transit Co. v. Pub. Util. Comm. of Ohio, 119 Ohio St. 264, 163
N.E. 713 (1928).

In the present case, the Cornrni.ssion immediately recognized
that a clerical error had been rnade and issued the Entry
Nunc Pro Tunc a mere two days after the Order was issued..
No additional evidence was considered and oxdy two days
had elapsed before the ^onunissi®n issued the Entry Nunc
Pro Tunc to correct the clerical error.

However, upon further review of the evidence on rehearing
and as discussed in detail above, we find that the provisions
of the ESP as set forth in our Order and the Entry Nunc Pro
Tunc should be modffied by the Corunission. Accordingly,
we find that the end date of the ESP should be May 31, 2017,
and the length of the ESP should be 41 months. However,
I7P&L, should divest its generation assets by no later than
January 1, 2016. Further, the SSR will be in effect for three
years at an annual amount of $110 mWlara, and will end on
December 31, 2016. The term of the SSR-E will be four
months and end on its own terms on April 30, 2017, if DP&I..
files an application and the Commission authorizes DP&L to
collect an SSR4F amount.

m31a

Finally, as discussed above, we find that the CBP blending
schedule should be modified to be 10 tranches of a 41 month
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product commencing on January 1, 2014, 50 tranches of a
29 month product commencing on January 1, 2015, and
40 tranches of a 17 xnonti-a product commencing on
^^uax°y 1, 2016.

(52) DP&L asserts as its eighth assigcxxnent of error that the
Commission`s order failed to state that the significantly
excessive earnings test (SEET) threshold should apply only
during the tenn of DP&L's ESP.

(53) The Commission finds that rehearing on DP&L's assi gnrnent
of error should be granted. The 12 percent SEET threshold
that we established, in the Order should be applicable only
during the term of this ESP. Order at 26,

(54) DP&L. contends as its third assignment of error that the
Cflnu-nission does not have jurisdiction or authority to order
DP&i:,`s shareholders to contribute to an economic
development fund (EDF). DP&L asserts that contributions
to a-n EDF should be voluntary and there is no record
support for DP&L to contribute to an EDF.

The City of Dayton opposes DP&L's third assignment of
error. The City of Dayton notes that R.C. 492$,143(13)(2)(i)
authorizes the Conunissi®n to provide for, without
Iirnitation, provisions under wMcl^ an EDU may implement
economic development, job retention, and energy efficiency
programs. The City of Dayton also notes that R.C.
4928.243(B)(2)(i) does not require that these provisions
allocate program costs across classes of customers of the
electric utility; therefore, they may be derived from
shareholders. Finaily, the City of Dayton asserts that
signi.ficant record evidence was presented on economic
development and the need for econazr-tic development
funding.

(55) First, the Conunission notes R.C. 4928.143(B)(2)(i) provides
that ESPs may include provisions related to economic
development. Further, i?P&i!s contributions to the EDF are
voluntary, as L3P&L, is not required to accept the ESP
authorized by the Com.r^r^ission. .If DP&L accepts the
authorized ESP, DP&L sh.aIl. contribute to the EI7F.
Add.itionally, the Order thoroughly addressed the
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evidentia.ry foundation for the EDF, as wei1 as the
continuing need for EDF ftmds. Order at 42-43; Dayton Ex. I
at 3-6. Therefore, the Comn-a%ssion finds that rehearing on
DP&L's third assigrunent of error sh€sWd be denied.

(56) OPAE/Edgemont raise as their assignments of error, and
^^ argues as its final assignment of error, that the
C€^^^^^on failed to consider the record e-vidence
regarding the state policy to protect at-risk populations.
OPAE/Edgemont also asserts that the Commission did not
properly consider the issues raised by OPAE and Edgemont
in their briefs.

(57) The Commission finds that rehearing on OpAE/Edgemont`s
assignments of error, and the assi^ent of error raised by
CCC, sb.ould be deniede Initially, the Commission notes that
it considered the record evidence px^^se-nted by OPAE,
Edgemont, and other intervening parties that DP&L should
be required to protect at risk populations, including the
testimon;r of OPAE witness David Rinebolt and OCC
witness James Williams.; however, the Comax-tission found
that providing certainty and stability to electric rates in
DP&L's service territory benefits at-risk customers as well as
all other customers. Order at 21-22, 52; see also OPAE iWx, 1
at 5-7; OCC Ex. 19 at 3-29. OCC witness Williams testified
that any change in ESP rates that does not reduce the current
rates w-iil have a negative financial impact on residential
customers, but Mr. Williams failed to examine the negative
financial r-tnpacts on the electric utility, as well as customers,
if the rates were further reduced (OCC Ex, 19 at 6; Tr, at
1504a1506,) The Conunission determined that the failure to
approve the SSR would decrease DP&L's capability to
provide safe, reliable, and certain retail electric service. This
would have severe negative consequences on at-risk
customers as well as all other customers.

In addition, the Commission rejected changes proposed by,
DP&L to the macixnum charge provision and the FUEL
rider, as well as DP&L's proposed rate design for the SSR,
which may have had a signfieant impact upon at-risk
pcapu.t^^ons. puither, the testimony failed to consider that
the ESP, as approved by the ^ammission6 contained
provisions to promote competition and provisions for
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shareholder funding for econornic development, which will
also benefit at-risk customers. Order at 42. Accordingly, we
find that the testimony ^^ovided by OPAE/Edgemont and
t?CC was fully considered and that the ESP, as approved by
the Corrunission, fulfills the policy in R.C. 4928.02(L).

It is, therefore,

_34-

fJRI)ERED, That the applications for rehearing filed by OCCp FES, Kroger, and.
DP&L be granted, in part, and denied, in part, as set forth above. It is, further,

ORDERED, That the applications for rehearing ffied by OPAE/Edgemont,
IET,TaOhica, OHA, and OEG be denied, as set forth above. It is, further,

ORDERED, That a copy of this Second En.try on Rehearing be served upon all
parties of record.

THE PUBLIC UTILITIES COMMISSION OF OHIO

T

kl^
^--^

steven D. Lesser

lvi, Betlt iromtDold

GAP/BAM/sc

Entered in tI-a* ^^^I.
^ ^ ^^

14F* `^^
Barcy F. McNeal
Secretary

Asim Z. Haque

Ch- °- --
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of The )

Dayton Power and Light Company to ) Case No.12-426-ELaSSO

Establish a Standard Service Offer in the )

Form of an Electric Security Plan. }

In the Matter of the Application of The )

Dayton Power and Light Company for ) Case No,12-427-EL-ATA

Approval of Revised. Tariffs. )

In the Matter of the Application of The )

Dayton Power and Light Company for ) Case IiTo.12-428-EL-AAM

Approval of Certain Accounting )

)Authority.

In the Matter of the Application of The )

Dayton Power and Light Company for ) Case No.12-429--EL-WdR
Waiver of Certain Cornmi.ssion Rules. )

In the Matter of the Application of The )

Dayton Power and Light Company to ) Case No.12-672-EL-RDR

Establish Tariff Riders. )

EOURTH ENTRY ON REHEARING

The Conm-aission finds:

(1) The Dayton Power and Light Company (DP&L) is a public
utility as defined in R.C. 4905.02, and, as such, is subject to
the jurisdiction of this Commission.

(2) On September 4, 2013, the Cornrnission issued its Opinion
and Order (Order), approving DEBzL's proposed electric
security plan. (ESP), with certain modifications. On
September 6, 2014, the Commission issued an Entry Nunc
Pro Tunc modifying the Order.

Exhibit E
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(3) Pursuant to R.C. 4903.10, any party who has entered an
app^^in^e in a ComIriission proceeding may apply for
rehearing with respect to any matters determined by the
^offm-dssion, withisa. 30 days of the entry of the order upon
the Car ssion's journal.

(4) On October 4, 2013, Ohio Partners for Affordable Energy
and Edgemont Neighborhood Coalition (OPAE/Edgemont),
the Ohio Consumers' CourLsel (CCC)d Industrial Energy
Users-Ohio (1FU-Ohio), FirstEnergy Solutions Corp. (FES),
the ONo Hospital Association (OHA), Ohio Energy Group
(OEG), the Kroger Co. (Kroger), a-nd DP&L filed applications
for rehearing. On October 31, 2013, memoranda contra the
appllcatxorLs for rehearing were filed by FES, C)CC, DP&L,
OEG, the Retail Energy Supply Association (RESA), Kroger,
1FTJ-OYiio, and the City of Dayton.

(5) On October 23, 2013, the Commission issued an Entry on
Rehearing granting rehearing for further consideration of the
n-tatters specified in the applications for ref^eari.reg, The
Commission also c^erded two assignments of error filed by
DP&L and. FES® and ordered DP&L to conduct the initial
auction for standard service offer load under the ESP.

(6) On March 19, 2014, the CoInniissECSn issued a Second Entry
on Rehearing granting, in part, and denyin& in part, the
applications for rehearing filed by OCC, FES, Ki.°c^^cir, and.
DP&L. Additionally, the Co ssi.on's Second Entry on
Rehearing denied the applications for rehearing filed by
Ol'AF j Fdgemont,1f1U°Ohio, OHA, and. OEG.

(7) On April 17, 2014, IEU-Ohio and OEG filed second
applications for rehearing, and, on April18p 2014, DP&L and
OCC ffied their second applications for rehearing.

(8) The Commission has now reviewed and considered all of
the assignments of error raised in the second applications for
rehearing. Any arguments on rehearing not specifically
discussed herein have been thorougfa1y and adequately
considered by the Conurission and are hereby denied. The
C®mn-dssion will address the merits of the assi^ents of
error as set forth below.

-2-
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(9) In its first assignment of error, DP&L asserts that the
Co ssion"s Second Entry on Rehearing was unreasonable
or unlawful because it accelerated the competitive bid
process (CBf') auction schedule, which will cause substantial
financial harin to DP&L. DI'&L asserts that it will lose
substantial revenue if the CBp auction schedule is
accelerated and its financial integrity will be jeopardized.
Additionally, DP&L avers that the Co "ssion based its
decision to accelerate the CBP auction schedule based upon
the rnustaken belief that DP&L could transfer its generation
assets sooner than September 1, 2016. However, DP&L
contends that, since it cannot transfer its generation assets to
an affiliate sooner than September 1, 2016, the Commission
should grant rehearing and reinstitute the previous CBP
auction schedule. DP&L asserts that it dem.onstrated at
hearing that its financial integrity would be jeopardized if
the accelerated CBP auction schedule is implemented.
DP&S.. Ex. 16A at 6, CLJ-6; DP&L Ex. 14A at 5-9, 28-29;
Tr. Vol. II.I at 637-638, 640-641; Tr. Vol. IV at 1096; Tr. Vol. V
at 1298.

OCC argues in its memorandurn contra the application for
rehearing that the Commission's decision to accelerate the
CBP auction schedule was both lawful and reasonable. OCC
asserts that the Commission should not further delay
flowing through the benefits of the competitive market to
DP&L's customers.

(10) The Coznxnmission finds that rehearing on DP&L's first
assignment of error should be denied. We have held that a
more rapid xxn.plementation of market rates is consistent
with the policies of this state enumerated in R.C. 4928.02(A)
and (B). Order at 50. Accordingly, in the Second Entry on
Rehearing, we stated that our intent was to implement full
market-based rates as soon as practicable and we noted that
customers would benefit from a more rapid move to full
market-based rates. Second Entry on Rehearing at 18, 19.
DP&L has not persuaded the Commission that the CBP
auction schedule established in the Second Entry on
Rehearing is not practicable or that the CBP auction schedule
jeopardizes DP&L's financial integrity. In addition, the
Commission has established the SSR-E mechanism, which
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provides DP&L with an opportunity to recover a financial
integrity charge of up to $45.8 million ba. 2017 if DP&L
demonstrates, at that time, that its financial integrity has
been jeopardized and if DP&L., has satisfied the other
conditions established by the Co ssion. Order at 27-28.

(11) DP&L argues, in its second assigment of error, that the
Commission's Second Entry on Rehearing was uxdawfuI or
unreasonable because it resulted from a miscoxzinunicat^on
regarding DP&Us ability to divest its generation assets.
DP&L asserts that at the time of hearing, it was DP&Us
strategic plan to transfer its generation assets to an affiliate.
DP&L avers that witnesses Herrington, Jackson, arad. Rice
each testified at hearing that there were structural and
financial obstacles that prevented DP&L from transferring
its generation assets to an afffliate prior to the end of the ESP
term, DP&L Ex. 16A at 2-4:, Tr, Vol. I at 260-262; Tr. Vol. III
at 800m$05, Tr. Vol. V at 1148-1150, Tr. Vol. XI at 2897®
Tr. Vol. XII at 2911. However, DP&L notes that since the
hearing, circumstances have changed which have forced
DP&L to explore dxfferent business courses than that which
it had planned. at the tirne of b.earing. One of those different
business courses was for DP&L to explore the potential sale
of its generation assets to a thdrd party, which ^ou1d occur as
early as 2014. DP&L contends that it n-dght be capable of
selling its generation assets to a third party in 2014, but it
cannot transfer them to an affiliate before 2017. Further,
DP&L argues that it is still unclear whether a sale to a t^drd
party can be accompl.isbed, in 2014, but if a sale does n®t
occur, then the generation assets carm®t be transferred to an
affiliate before 2017 without additional financial resources.

DP&L argues that there are three main points regarding the
potential transfer of its generation assets to an affiliate. First,
DP&I, does not know -whetbex a third party will be W-i3Iing
to purchase the assets. Second, the reason that ^^^L might
be able to t.rari,sfer the assets as part of a tbird party sale as
early as 2014, but cannot transfer to an affiliate so early, is
because a third party might be willing to purchase the assets
at a price that would enable DP&I., to offset costs of releasing
generation assets frorn the ^^^pany°s mortgage arad enable
the Company to restructure its debt. Third, the statements
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made by DP&L's witnesses at hearing were true then as they
are now; DP&L cannot transfer its generation assets to an
ttffiliate before 2017.

IEU-C_)ahio argues in its memorandum contra the application
for rehearing that the Cornnni.ssion's decision to order DP&L
to divest its generation assets was not unlawful and that a
n-iscanlrnu.nication is insufficient grounds for granting
rehearing. Further, IEU-Ohio asserts that even if the
Commission's decision resulted from a rru.scoznxnunication,
DP&L has not demonstrated that the miscoznxnunication led
to an unreasonable result. Similarly, OC'C argues that the
Coaruussion's decision was both lawful and reasonable, and
that dzvestrnent of DP&L's generation assets is long overdue,

(12) The Comn-dssion finds that rehearing on 1JP&L's second
assignment of error should be granted. The Corn.naissi.on
notes that market conditions are inherently unpredictable
and subject to significant fluctuations over tune. We intend
to provide DP&L with the flexibility to transfer its
generation assets to an affiliate or to a third-party while
retaining our oversight over the divestiture as provided by
R.C. 492$.17 (E). At the hearing in this case, DP&L witnesses

testified that there are terms and conditions in certain bonds

that significantly impede upon its ability to transfer its
generation assets to an affiliate before September 1, 2016,
and, due to adverse market conditions, DP&L will not have

sufficient cash flow to refinance the bonds before 2017.
DP&L Ex.16A at 2-4; Tr. Vol. I at 260-262. Tr. Vol. III at 800-
805; Tr. Vol. V at 1148-1150;1'r. Vol. XI at 2897. Therefore, a
modified deadline of January 1, 2017, for the asset
divestiture should alleviate any existing obstacles regarding
the terms and conditions in DP&L's bonds and its ability to
refinance such bonds. Further, a deadline of January 1, 2017,
should allow DP&L to obtain terms and conditions to divest
its generation assets while ensuring that the assets are
divested during the period of this electric security plan. The
Commi.ssion wffl review the specific tems and
conditions of any proposed generation asset divestiture in
DP&L's generation asset divestiture proceeding. In re The
Dayton Power and Light Co., Case No, 13-2420-EL-UhTC.
Accordingly, the Coxxxn-dssion will modify our decision in
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the Second Entry on Rehearing and direct DP&L to divest its
generation assets no later than January 1, 2017.

(13) IEU-Ohio asserts in its first assagzarnent of error that the
Comzzdssion failed to identify the findings of fact for its
decision that there are qualitative, nonquantifiable benefits
of the ESf' that make it more favorable in the aggregate than
the expected results that would otherwise apply under
R.C. 4928.142.

DP&L argues in its m.ennoranduzn contra the application for
rehearing that the CoaxuYtission should reject IEU-Ohio°s
argument because the Commission denied rehearing on this
assx ent of error in its Second Entry on Rehearing and the
Cornmission has already identified the non-quantifiable
benefits of the ESP. Additionally, DP&L asserts that the
Comani.ssion cannot quantify a non-quantifiable benefit.
DP&L also notes that R.C. 4928.143(C){I) requires that the
Comriaission consider whether the ESP is more favorable in
the aggregate, which means the Co ssion must consider
more than just price in determunzng whether an ESP should
be modffied.

(14) The Comnnissxon finds that rehearing on IEU-Ohio's first
assignment of error should be denied as procedurally
improper. In its application for rehearing filed on October 4,
201.3, IEU-Ohio sought rehearing on the Commission's
determination that the qualitative benefits of the ESP
outweighed the quantatative analysis. The Co sion,
thoroughly addressed IEU-Ohio's arguments and denied
rehearing on this assignrn.ent of error in the Second Entry on
Rehearing. Second Entry on Rehearing at 28-29. In its
April 17, 2014, application for rehearing, IEU-Ohlo sirnply
recasts, with slight alterations, its arguments raised in its
prior application for rehearing. R.C. 4903.10 does not allow
parties to have "two bites at the apple'° or to file rehearing
upon rehearing of the same issue. In re Ohio Power Company
and Ormet Primary Aluminum Corporation, Case Nos. 96-999-
EL-AEC et aL, Second Entry on Rehearing (Sept. 13, 2006) at
3-4. IEU-C)Ixio simply seeks reheaxYng of the same issue
which was raised in its prior application for rehearing and
denied by the Commission.

-6-
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The C®nuxiissiran notes, however, that, even if the arguments
raised by I^U-Ohio and were not proceduxally improper,
IEi,Im01-iio has not demomtrated that the Commission has
violated R.C. 4903.09. The Supreme Court of Ohio has held
that three tWngs must be shown by a party to establish a
violation of R.C. 4903.09o first, that the Coxzimission initially
failed, to explain a material matter6 second, that the party
brought that failure to the Conu-nission`s attention through
an application for rel-^earing, and third, that the Ccsnunissi®n
stfll failed to explain itself. 1-n re C-oiumbus S. Power Co., 128
Ohio Sta3d 512, 2072-Ohio-1788, 947 N.E.2d 655, T71. `fhe
Conunissrrsn fuUy explained that the qualitative benefits of
the ESP outweighed the quantitative analysis in our Order
issued on September 4, 2013. Order at 50-52. The
Ca slon further explained our determination in the
Second. Entry oxk Rehearing. Second Entry on Rehearing at
28-29. I^U-O^o has not met either the first prong or the
third prong of the Court`s test ,fc^.^ a vlolation of R.C. 4903.09.

(15) OEG, IEY.ImObio, and OCC each a-rgue that it is unreasonable
for DP&L to collect the SSR after divestiture ^ccurs. OEG
argues as its sole assignment of error that DP&L does not
need to continue collecting SSR revenues from customers in
order to remain financially viable after its generation
business is transferred to another entity because DP&L will
become solely a tz°ansn^dssion and distribution utility that is
already receiving sufficient revenue. Further, OEG contends
that the C€snunission contemplated in the Order that SSR
and SSRPE revenues were only to ensure that DP&L could
provide adequate, reliable, and safe retail electric service
until it divests its generation assets. Order at 51. OEG
argues that the Commission was correct to find that the SSR
should only apply until DP&L's generation assets are
divested. Since the Cornniission has ^^cogrdzed that DP&L,
may be capable of divesting its generation assets sooner, axtd
since the ^omrrdssi®n subsequently ordered DP&L to divest
the assets sooner, OEG asserts that the Commission should
not permit DP&L to coHect SSR revenues beyond when it
divests its generation assets.

e7e

Similarly, IEU-Ohio claims, in its third assignment of error,
that the Second. Entry on Rehearing was unreasonable
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because it fails to terminate the authorization of the SSR no
later #fhan January 1, 2016, the deadline the ^omn-dssiora
imposed by varf^ch L7P&I'^ generation assets must be
transferred. Moreover, in its fourth assignment of error,
IEU-Ohio alleges that that the Second Entry on Rehearing
was uzireasanab1e because it fails to terminate the
authorization of the SSR-E due to the Conunassion's order
that DP&L transfer generation assets by January 1, 2016.
fEU-Oftia and. OEG arga.e that the alleged threat to DP&f,'s
financial integrity resulted from the reduced revenue DP&L
was realizi-ng from its competitive generation resources.
According to IEU-Ohio axi.d. OEG, after DP&L divests its
competitive generation resources, the threat to DP&L's
financial integrity ^vilI be removed and the SSR and SSR-E
will no longer be needed.

^^C asserts that the ^ommissaoWs Second Entry on
Rehearing violates R.C. 4903.09 because the Corxund.ssiran
failed to present findings of fact and the reasons prompting
its decision to perzrdt DP&L to charge customers the SSR and
SSR-E after the Company divests its generation assets. CCC
contends that the C® ssion's decision to require DP&I., to
divest its generation assets by January 1, 2016, rexxxoved any
justification for charging the SSR, or SSR-E, after divestiture.
Therefore, OCC argues that the Comrniss.i^n erred in not
ending the SSR and SSR-E with divestiture, and faiied to set
forth the ^ommgssiaWs reasons for not ending or
terminating the SSR and SSR-E.

DP&L argues in its rnemo contra the applications for
rehearing that the Commission should restore the original
generafi^n asset divestiture date to May 31, 2017. However,
DP&L asserts that if the Crsnunissi.ori does not restore the
original generation asset divestiture date, then the
Convnission should deny rehearing and not accelerate
tern-driati.an or elimination of the SSR or SSAmE. DP&L
contends that without the SSR or SSR-E, it would earn
unreasonably low returns on equity (ROE). Even if it divests
its generation assets, DP&L contends that divestiture will
not eiin-dnate the threats to I7^&12s financial integrity.
5pecffically, DP&L argues that it will need the SSR and.
SSR-E to pay r^mairdng debt that may exist from the transfer

m8s
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or sale of the generation assets. DP&L also argues that
continuing the SSR and SSR-E after the deadline for DP&L to
transfer its generation assets is consistent with Commission
precedent.

(16) The Corrn-iission finds that rehearing on the assignments of
error raised by OEG, Tf3IJ^Mo, and C3CC should be deru'ed.
In light of our decision above to mod.ffy our ruling in the
Second Entry on Rehearing and to establish January 1, 2017,
as the deadline fot DP&L to divest its generation assets, the
assignments of error raised by fEU-Ob.zcz, OEG, and OCC are
moot.

However, the ^onurdssion also notes that arguments raised
by OEG, IEU¢C)hio and CCC rest on the false p^enilse that
the SSR and SSR-f; ^^ ^eneration-related charges intended
to maintain the financial integrity of DP&Z:s generation
business. As the Comrni.ssion has, previously noted, the SSR
and SSR-E are financial integrity charges intended to
maintain the financial integrity of the entire company, not
just the generation business. Order at 21m22, Second Entry
on Rehearing at 3. Therefore, when DP&L does, in fact,
divest the generation assets, it does not necessarily follow
that the SSR or the SSR-E must end. Instead, the structure of
the SSfidEd and the conditions regarding its possible
implementation, will ensure that, if' the generation assets
have been divested, DP&I., must demonstrate accan'tinuing
need for a stability rider. If DP&L. cannot demonstrate a
need for the stability rider, the SSR-E will not be
implemented. The Coxxaznission further notes that oux
treatment of the SSR and the SSR-E is consistent with the
treatinent of stability riders approved for other electric
utilities. Both AEP Ohio and Duke were pernaitted to
continue to recover stability riders authorized under
It.C.4928.?.43(B)(2)(d) after divestiture of their generation
assets. In re Columbus Southern Power Co, and Ohio Power Co.,
Case No. 11-346rEf-SS3, et al., Entry on Rehearing
(January 30, 2013) at 26p27; In re Duke Energy Ohio, Inc.,
Case Nca. 11-3549-Ef-SSO, et al., Opinion and Order
(November 22, 2011) at 13, 21.

ug-

(17) IEU-Ohio claims in its second s.ssigratent of error, and OCC
claims in its third assignment of error that the Order and the
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Second Entry on Rehearing are unlawful because they
authorize tramitioz^ revenue or equivalent revenue in
violation of R.C. 4928>.38. IEU-Ohio asserts that DP&L has
confirmed that the SSR a-nd SSR-E are mechanisms that will
provide DP&L transition revenue, or its equivalent, because
in ^^&I!s Supplemental Application in Case No. 13-2420-
ELa-I.71*1C, DP&L indicated that the SSR will be needed by the
distribution and tx°ansn-dssion utility to pay any rernaixuing
debt that may not transfer with the generation assets. In re
The Dayton Power and Light Co., Case Nss. 13-2420-EL-UNC,
Supplemental Application (February 25, 2014) at 2.

SiznilarIy, CCC argues that the Commission is precluded
from authorizing DP&L to collect additional transition
revenues or any equivalent revenues pursuant tc)
R.C. 4928.38. OC^ concedes that the Cormnission has
already addressed that the SSR and SSR-E are not transition
cY^^^s or their equivalent, but CCC contends that the
Comrnissiaan presented a new rationale in its Second Entry
on Rehearing. OCC avers that in the Second Entry on
Reb.eaxing the Commission found that the SSR and SSR-E
were not cost-based cb.a.z°ges. However, ^^ contends that
the SSR and SSIZ-E are cost-based charges that produce
revenues that allow DP&L to maintain its financial integrity
by enabling it to pay calculated costs, as well as its cost of
capital.

DP&L argues in its memorandum contra the applications for
rehearing that the Commission has already denied rehearing
on this assigrunent of error. DP&L asserts that the SSR
and SSR-E are not cost-based charges and that
R.C. 4928.143(B)(2)(d) is the later-enacted statute.

(18) The ^^^si^n notes that we fully explained in the Order
that the SSR is not a transition charge and that authorizing
the SSR is not the equivalent of authorizing transition
revenue. Order at 19-22. IEU-Ohio and OCC sought
rehearing of this determination in their applications for
rehearing filed on October 4, 2013. The Conunission denied
rehearing, once again finding that the SSR does not meet the
statutory ,defirgitian of a transition charge contained in
R.C. 4928.39. Second Entry on Rehearing at 5-6. IEtJ'-Ohics
and ^.7^C now seek rehearing on the same issue for whicb.
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the Commission has already denied rehearing. As we noted
above, R.C. 4903.10 does not allow parties to file rehearing
upon rehearing of the same issue. In re Ohio Power Co, and
Ormet Primary Aluminum Corp., Case Nos. 96-999-EL-AEC
et alo, Second Entry on Rehearing (Sept. 13, 2006) at 3-4.
Therefore, the Ccsnunission finds that rehearing on the
assignments of error raised by IIaU-Ohio and. C7CC should be
denied as procedurally improper.

(19) IE1J-Ohics, in its fifth assignrnerat of error, and. OCC, in its
second ass^^ent of error, assert that the Cormxsszon°^
Second Entry on Rehearing is unreasonable because it failed
to reduce the amount of the SSR-E{ even though the term of
the SSR-E was red.uced., 1EU-Obi.o and ^C argue that the
five month SSR-E cap was derived from the monthly SSR
amount, which was approximately $9.157 niillzora. Since the
^onu-nission decreased the tenn of the SSR-E from five
months to four months, they argue the Conunission should
decrease the SSR-E cap from $45.8 mMion to $36.66 rn%llion.

(20) The Commission finds that rehearing on the ass1 ent of
error raised by IEU-Ohio and CCC sb,ould be denied.
Because the SSR-E is a financial integrity charge rather tl^^
a ^eneration-related charge, the Ccsmn-tission established the
date for the SSR-E to end prior to the end of the ESP solely in
order to ensure that DP&L w®uld not continue to collect the
SSR-E in the event a new SSO was not established at the end
of the ESP t^zm, The Coxmiassion did not intend on
reducing the cap on the SSR-E. The axnount of the SSR-E is
not contingent upon the period of collection, as 3EU-Ohio
and ^^C n-dstakerdy infer, The amount of the SSR-E is
based upon the term of the ESP. The ESP will be in effect for
41 months, the final five months of which were used to
d.eterrxzine the prorated amount for the cap on the SSR-E.

Further, the Commission notes that the $45.8 million merely
represents a cap on the 5SR-E. DP&L will need to
demonstrate the financial need for SSR-E to be authorized by
the Comrnisszon so that the Company may be able to
continue to provide stable and reliable retail electric service.
DP&L must also satisfy the additional conditions for the
SSR-E established by the Commission. Moreover, we note
that, if DP&L files an application to recover an SSR-E
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amount, IEU-01-do, CCC and other intervenors will have a
full and fair opportunity to present their arguments on the
proper amount to be authorized at that time. Accordingly,
rehearing on ^EUmOhio's assignment of error is denied.

It is, therefore,

-12-

ORDERED, That the applications for rehearing filed by DCC, JEU-Ohio, and
OEG, be denied, as set forth abcsve. It is, further,

ORDERED, That the application for rehearing filed by DP&L be granted in part
and denied in part, as set forth above. It is, further,

ORDERED, That a copy of this Fourth Entry on Rekaearirig be served upon all
parties of record.

THE PUBLIC UTILITIES COMMISSION OF OHIO

Thomas Jo^on,

Steven D. Lesser

M. Beth Trombold

`^^

Lynn

Asim Z. Haque

GAPr BAM/sc

Entered in the jaurnal

JUN 0 4 201,011

Barcy B. McNeal
Secretary



EXHIBIT F



BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of The )
Dayton Power and Light Company to ) Case No. 12-426-EL-SSO
Establish a Standard Service Offer in the )
Form of an Electric Security Plan. )

.In the Matter of the Application of The )
Dayton Power and Light Company for ) Case No. 12-427-EL-ATA
Approval of Revised Tariffs. )

In the Matter of the Application of The )
Dayton Power and Light Company for ) Case No. 12-428-EL-AAM
Approval of Certain Accounting )
Authority. )

In the Matter of the Application of The
Dayton Power and Light Company for
Waiver of Certain Commission Rules.

)
) Case 12-429-EL-V%rVR

In the Matter of the Application of The )
Dayton Power and Light Company to ) Case No.12-672-ELrRL}R
Establish Tariff Riders. )

THIRD ENTRY ON REHEARING

The Cornn-aission finds:

(1) The Dayton Power and Light Company (DP&L) is a public
utility as defined in R.C. 4905.02, and, as such, is subject to
the jurisdiction of this Comnnission.

(2) On September 4, 2013, the Commission issued its C7pinion
and Order (Order), approving t}P&L's proposed electric
security plan (ESP), with certain modifications. On
September 6, 2014, the Commission issued an Entry Nunc
Pro Tunc modifying the C?rder.

(3) Pursuant to R.C. 4903.10, any party who has entered an
appearance in a Conun7ssion proceeding may apply for
rehearing with respect to any matters determined by the
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Coxnrnission, within 30 days of the entry of the order upon
the Commission's journal.

(4) On October 4, 2013, Ohio Partners for Affordable Energy
and Edgemont Neighborhood Coalition (OPAE f Ed.gernont),
the Ohio Consumers' Counsel (OCC), Industrial Energy
Users-Ohio (lEU°Ohxo), FirstEnergy Solutions Corp. (FES),
the Ohio Hospital Association (OHA), Ohio Energy Group
(OEG), the Kroger Co. (Kroger), and DP&L, filed
applications for rehearing. On October 31, 2013, rnemoranda
contra the applications for rehearing were filed by FES,
OCC, DP&L, OEG, the Retail Energy Supply Association
(RESA), Kroger, IEU-Ohio, and the City of Dayton.

(5) On October 23, 2013, the Commission issued an Entry on
Rehearing granting rehearing for further consideration of the
matters specitied in the applicatians for rehearing. The
Comxnission also denied two assignments of error filed by
DP&L and FES, and ordered DP&L to conduct the gn.itial
auction.

(6) On March 19, 2014, the Cornrnxssion issued a Second Entry
on Rehearing granting, in part, and denying, in part, the
applications for rehearing filed by OCC, FES, Kroger, and
DP&L. Additionally, the Coznixussron's Second Entry on
Rehearing denied the applications for rehearing filed by
OPAE/Edgemont, IEU-Oha.o, OHA, and OEG.

(7) On April 17, 2014, IEU-Ohio and OEG filed second
applications for rehearing, and, on April 18, 2014, DP&L and
OCC also filed second applications for rehearing.
Subsequently, on April 28, 2014, memoranda contra the
applications for rehearing were filed by IEU-Ohio, OCC, and
DP&L.

(8) The Commission finds that sufficient reason has been set
fort.h by IEU-Ohiv, OEG, OCC, and DP&L in their rexnaixling
assignments of error to warrant further consideration of the
matters specified in the second applications for rehearing.
Accordingly, the second applications for rehearing filed by
IEU-Ohio, OEG, OCC, and DP&L are granted for further
consideration of the matters specified in the applications for
rehearing.
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It is, therefore,

a3-

C,R.^ERED, That the applications for rehearing filed by IEUsC7hio, OEG, C^^,
and DP&L are granted for further consideration of the r-tattexs specffied in the
applications for rehearing. It is, further,

ORDERED, That a copv of this Third Entry on Rehearing be served upon all
parties of record.

THE PUBLIC IJTILZTIES COMMISSION OP OHIO

Thomas W.

Steveag. I). Lesser

1R^, Beth Trombold

BAM/sc

Entered in the jouma1

MAY 0 7 Z014

A.sim Z. Haque

Barcy F. McI°^eal
Secretary

Chairman
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BEFORE

THE PUBLIC UTILITIES CO MMISSION OF OHIO

In the Matter of the Application of The )
Dayton Power and Light Company to ) Case No.12-426-EL-SSO
Establish a Standard Service Offer in the )
Form of an Electric Security Plan. )

In the Matter of the Application of The )
Dayton Power and Light Company for ) Case No.12-427-EL-ATA
Approval of Revised Tariffs. )

In the Matter of the Application of The )
Dayton Power and Light Company for ) Case No.12-428-EL-AAM
Approval of Certain Accounting Authority. )

In the Matter of the Application of The )
Dayton Power and Light Company for ) Case No. 12-429-EL-WVR
Waiver of Certain Commission Rules. )

In the Matter of the Application of The )
Dayton Power and Light Company to ) Case No. 12-672-EL-RDR
Establish Tariff Riders. )

FIFTH ENTRY ON REHEARING

The Comnm.ission finds:

(1) The Dayton Power and Light Company (DP&L) is a public
utility as defined in R.C. 4905.02, and, as such, is subject to the
jurisdiction of this Coznnnission.

(2) On September 4, 2013, the Coxnmission issued its Opinion and
Order (Order), approving DP&L's proposed electric security
plan (ESP), with certain modifications. On September 6, 2014,
the Commission issued an Entry Nunc Pro Tunc modifying
the Order.

(3) Pursuant to R.C. 4903.10, any party who has entered an
appearance in a Commxssion proceeding may apply for
rehearing with respect to any matters deteranined by the
Coznnzission, within 30 days of the entry of the order upon the
Commission's journal.
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(4) On October 4, 2013, Ohio Partners for Affordable Energy and
Edgemont Neighborhood Coalition (OPAE/Edgemont), the
Ohio Consumers' Counsel (OCC), Industrial Energy Users-
Ohio (IEU-Ohio), FirstEnergy Solutions Corp. (FES), the Ohio
Hospital Association (OHA), Ohio Energy Group (OEG), the
Kroger Co. (Kroger), and DP&L filed applications for
rehearing. On October 31, 2013, memoranda contra the
applications for rehearing were filed by FES, OCC, DP&L,
OEG, the Retail Energy Supply Association (RESA), Kroger,
IEU-Ohio, and the City of Dayton.

(5) On October 23, 2013, the Commission issued an Entry on
Rehearing granting rehearing for further consideration of the
matters specified in the applications for rehearing. The
Commission also denied two assignments of error filed by
DP&L and FES, and ordered DP&L to conduct the initial
auction for standaYd service offer load under the ESP.

(6) On March 19, 2014, the Comn-dssion issued a Second Entry on
Rehearing granting, in part, and denying, in part, the
applications for rehearing filed by OCC, FES, Kroger, and
DP&L. Additionally, the Comxnission°s Second Entry on
Rehearing denied the applications for rehearing filed by
OPAE/Edgemont, IEU-Ohio, OHA, and OEG.

(7) On April 17, 2014, IBL7-Ohxo and OEG filed second
applications for rehearing, and, on April 18, 2014, DP&L and
OCC filed their second applications for rehearing. On
April 28, 2014, IEU-Ohio, DP&L, OCC, and DP&L filed
memoranda contra the second applications for rehearing.

(8) Thereafter, on May 7, 2014, the Commission issued a Third
Entry on Rehearing granting reh g for further
consideration of the matters specified in the applications for
rehearing, and, on June 4, 2014, the Commission issued its
Fourth Entry on Rehearing. In its Fourth Entry on Rehearing,
the Comntission denied the applications for rehearing filed by
OCC, IEU-Ohio, and OEG, and granted, in part, and denied,
in part, the application for rehearing filed by DP&L.

-2*

(9) On July 1, 2014, OCC filed a third application for rehearing.
Subsequently, on July 11, 2014, DP&L filed a memorandum
contra the third application for rehearing filed by OC.
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(10) The Commission has now reviewed and considered the
assignnraents of error raised in OCC's third application for
rehearing, Any arguments on rehearing not specifically
discussed herein have been thoroughly and adequately
considered by the Co sion and are hereby denied. The
Co.mmission will address the merits of the OCC's third
application for rehearing below.

(11) In its first and only assignment of error, OCC argues that the
Connmission unreasonably and unlawfuIly erred in granting
rehearing in DP&L's second application for rehearing because
DP&L's second application for rehearing was defective. OCC
argues that the Supreme Court has ruled that setting forth
specific grounds for rehearing is a jurisdictional prerequisite
for review and that an issue is waived by not setting it forth in
its application for rehearing. Ohio Consumers' Counsel v. Pub.
UtiI. Comm., 114 Ohio St.3d 340, 349, 2007-Ohfo-4276. OCC
claims that the Commission followed this precedent in two
recent cases involving water utilities. In re Aqua Ohio, Inc.,
Case No. 08-1125-WW-UNC, Entry on Rehearing (October 14,
2009) (Aqua Ohio) at 5; In re Ohio Atpaeg°icccn Water Co., Case No.
09-391-WS-AIR, Entry on Rehearing (June 23, 2010) (Ohio
American Water) at 2. OCC alleges that DP&L's second
application for rehearing did not include the words
"unlawful" and "unxeasonable," and that an application for
rehearing that does not allege that a Comrnission Order is
unlawful or unreasonable does not comply with R.C. 4903.10
or Ohio Adm.Code 4901-1-35. Further, OCC alleges that
DP&L's memorandum in support of its application for
rehearing cannot cure the application's failure to comply with
R.C. 4903.10 and Ohio Adm.Code 4901-1-35.

DP&L asserts in its memoranduxn contra that its application
for rehearing complied with the specificity requirement of
R.C. 4903.10 and Ohio Adm.Code 4901-1-35 by identifying the
specific matters on which it sought rehearing. DP&L argues
that the cases cited by OCC are distinguishable from the
present case or do not support OCC's position. Additionally,
DP&L argues that, pursuant to R.C. 4903.10(B), the
Coznmission had the authority to modify or abrogate its
Second Entry on Rehearing if it was of the opinion that the
Second Entry on Rehearing was in any respect unjust or
unwarranted. Finally, DP&L points out that OCC already

-3-
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raised this assignment of error in its memorandum contra to
DP&L's application for rehearing, and that by granting
DP&L's application for rehearing the Commission has already
denied OCC's arguments. Accordingly, DP&L requests that
the Commission deny rehearing on DP&L's present
application for rehearing.

(12) The Co ssion finds that rehearing on the assignment of
error raised by OCC should be denied. R.C. 4903.10 requires
that an application for rehearing "shall be in writing and shall
set forth specifically the ground or grounds on which the
applicant considers the order to be urareasonable or
unlawful.°' DP&L's second application for rehearing stated it
was seeking rehearing on two specifical.ly enumerated
grounds. The grounds upon which DP&L sought rehearing
and the relief requested were clearly set forth with specificity
and detail. The Comnission notes that DP&L did not use the
exact words "unreasonable" or "unlawful" in its application
for rehearing. However, we find that, when the application
for rehearing has specifically set forth, in detail, the grounds
upon wktich rehearing is sought and the relief requested, the
absence of the words "unreasonable" or "unlawful" alone
does not violate either R.C. 4903.10 or Olhio Adm.Code 4901-
1-35. Therefore, we find that DP&L complied with the plain
language of R.C. 4903.10 and Ohio Adm.Code 4901-1-35.

Additionally, we note that this case is distinguishable from
the cases cited by OCC in its third application for rehearing.
In Ohio American Water, the application for rehearing filed by
Ohio American Water did not enumerate or provide detailed
grounds on which Ohio American sought rehearing. Ohio
American Water at 2. Likewise, in Aqua Ohio, Aqua Ohio filed
an application for rehearing without specifying or detailing
the grounds on which it was requesting rehearing in the
actual application for rehearing; instead, the grounds for
rehearing were included in the memorandum in support of
the application for rehearing, which the Commission found
was insufficient to substantially comply with the R.C. 4903.10
and Ohio Adm.Code 4901-1-35. Aqua Ohio at 5. However, in
the present case, DP&L stated the specific, detailed grounds
for rehearing in its second application for rehearing as well as
the accompanying memorandum in support. Accordingly,
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we find that DP&L satisfied the requirements under R.C.
4903.10 and Ohio Adm.Code 4901-1-35.

It is, therefore,

_5.,

ORDERED, That #he applieation for rehearing filed by OCC be denied, as set forth
above. It is, further,

ORDERED, That a copy of this Fifth Entry on Rehearing be served up®n all parties
of record.

THE PU3i.,IC UTILITIES COMMISSION OF OHIO

Thomas , joh^srsn, Chair

Steven D. Lesser Lynn SI y'

gn
M. Beth 'I'rornhoIr1

BAM/GAP/sc

Entered in the jou.xrai.

^^^^^4

.6:`IkK °^ea^

Asim Z. Haque

Barcy F. McNeal
Seexetary
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