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IN THE SUPREME COURT OF OHIO

STATE OF OHIO EX REL.
CLAUGUS FAMILY FARM, L.P.,

Relator,

vs.

CASE NO. 14-0423

ORIGINAL ACTION IN
PROHIBITION AND MANDAMUS

SEVENTH DISTRICT COURT OF
APPEALS, ET AL.,

Respondents.

INTERVENING RESPONDENT BECK ENERGY CORPORATION'S
EVIDENCE

Intervening Respondent, Beck Energy Corporation ("Beck Energy"), submits the

attached documents in compliance with the Court's Entry filed September 3, 2014, informing the

parties that evidence intended to be presented in this matter was to be filed within 20 days of the

Entry. Intervening Respondent Beck Energy specifically submits:

• Exhibit A - Affidavit of Raymond Beck and supporting documents;

• Exhibit B - Affidavit of Scott M. Zurakowski and supporting documents.



Respectfully submitted,

----------------------- -------
Scott M. Zurakows i (00 040),

COUNSEL OF RE RD,
William G. Williams (0013107),
Gregory W. Watts (0082127),
Aletha M. Carver (0059157), of
KRUGLIAK, WILKINS, GRIFFITHS

& DOUGHERTY CO., L.P.A.
4775 Munson Street NW/PO Box 36963
Canton, Ohio 44735-6963
Phone: (330) 497-0700/Fax: (330) 497-4020
szurakowski@kwgd.com; bwilliams@kwgd.com;
gwatts@kwgd.com; acarver@kwgd.com
Counsel for Intervening Respondent Beck Energy
Corporation



CERTIFICATE OF SERVICE

I certify that a copy of the foregoing was served by Ordinary U.S. Mail, this

day of September 2014 upon:

Daniel H. Plumly, Esq.
Andrew P. Lycans, Esq.
Critchfield, Critchfield & Johnston, Ltd.
225 North Market Street, PO Box 599
Wooster, Ohio 44691
Attorneys for Relator
Claugus Family Farm, L.P.

Michael DeWine, Esq.
Ohio Attorney General
Sarah Pierce, Esq.
Tiffany Carwile, Esq.
Assistant Attorneys General
Constitutional Offices Section
30 East Broad Street, 16th Floor
Columbus, Ohio 43215
Counselfor Respondents,
The Seventh District Court of Appeals
Judge Gene Donofrio, Judge Joseph J.
Vukovich and Judge Mary DeGenaro

1__________ ----------------------- _______
Scott M. Zurakows i(00 9040),

COUNSEL OF RE ORD,
William G. Williams (0013107),
Gregory W. Watts (0082127),
Aletha M. Carver (0059157), of
KRUGLIAK, WILKINS, GRIFFITHS

& DOUGHERTY CO., L.P.A.
Counsel for Intervening Respondent Beck Energy
Corporation



EXHIBIT A



IN THE SUPREME COURT OF OHIO

STATE OF OHIO EX REL., CLAUGUS
FAMILY FARM, L.P.,

Relator,

vs.

CASE NO. 14-0423

ORIGINAL ACTION IN
PROHIBITION AND MANDAMUS

SEVENTH DISTRICT COURT OF
APPEALS, ET AL.,

Respondents.

AFFIDAVIT OF RAYMOND T. BECK

Affiant, Raymond T. Beck, being duly sworn and cautioned, for his Affidavit,

states as follows:

1. My name is Raymond T. Beck, Affiant, and being first duly sworn, depose

and state as follows:

2. I am over the age of 18 and have personal knowledge of the matters

testified to in this Affidavit.

BECK ENERGY CORPORATION

3. I am the President and Owner of Beck Energy Corporation (hereinafter
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"Beck Energy"), an Ohio for-profit corporation engaged in the exploration, drilling, and

production of oil and gas throughout the Appalachian Basin, in Ohio.

4. I formed Beck Energy in 1978. Beck Energy has offices located in

Ravenna, Ohio, and Woodsfield, Ohio.

5. Since its inception, Beck Energy has completed and drilled three hundred

and sixty (360) wells in thirteen (13) counties throughout the State of Ohio.

6. Presently, Beck Energy has fifteen (15) employees, each with families that

rely on their income from Beck Energy.

7. Beck Energy has traditionally drilled shallow oil and gas wells in the State

of Ohio. Each well, on average, costs approximately three hundred thousand dollars ($300,000).

8. Typically, Beck Energy does not engage in the exploration, production,

and drilling of deep wells (those deeper than eight thousand feet), because of the costs associated

with drilling same, which can range anywhere from fifteen (15) to twenty (20) times the cost of

drilling a shallow well.

GT83 LEASE

9. Throughout its history, Beck Energy has utilized the GT83 Oil and Gas

Lease (hereinafter "GT83 Lease") as its preferred oil and gas lease form.

10. GT stands for Geiger and Teeple, aka Geiger, Teeple, Smith & Hahn,

P.L.L., a well-known and reputable oil and gas law firm located in Alliance, Ohio.

11. The GT83 Lease is a form lease utilized by Beck Energy and countless

other producers in Ohio.
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12. Affiant estimates that Beck Energy has entered into over seven hundred

(700) GT83 Leases since its inception, covering tens of thousands of acres of land throughout the

State of Ohio.

JEFFERS LEASE

13. On February 4, 2004, Beck Energy entered into a GT83 Lease with

Francis W. Jeffers and Barbara J. Jeffers, husband and wife, (hereinafter "Jeffers Lease"), who

resided in Woodsfield, Monroe County, Ohio. Claugus Family Farm, L.P. subsequently acquired

the Jeffers Lease. Attached hereto as Exhibit 1 is a true and accurate copy of the Jeffers Lease.

14. The GT83 Jeffers Lease covers sixty-four (64) acres located in Section 9,

Green Township, Monroe County, Ohio.

15. The Jeffers Lease contains a ten-year (10) primary term and secondary

term so long as oil, gas, and other constituents are produced or capable of being produced.

16. The Jeffers Lease requires the payment of a sixty-four dollar ($64) per

year delay rental, which Beck Energy has paid in full each year since the Lease's inception.

17. To date, no well has been drilled per the Jeffers Lease, nor has the Jeffers

Lease been pooled or unitized with other acreage.

HUPP LI'I'IGAT'IGN

18. In Hupp, et al. v. Beck Energy Corporation, a declaratory judgment action,

Monroe County Case No. 2011-345, the trial court found the GT83 Lease void ab initio and

granted summary judgment in favor of the Hupp Plaintiffs.

19. After declaring the GT83 Lease void ab initio, and granting the Hupp

Plaintiffs their requested declaratory relief, the Monroe County Court of Common Pleas certified

a class action defining the members of the class as all Ohio lessors who have entered into GT83

00929120-1 / 22585.00-0072 3



Leases with Beck Energy on which no well has been drilled and no pooling or unitizing of the

Lease has occurred.

20. The Monroe County Court of Common Pleas denied the Hupp Plaintiffs'

counsels' request to give notice of the lawsuit to class members.

21. The Jeffers Lease satisfies the class definition and is included in the Hupp

class action.

22. Beck Energy appealed the trial court's decisions finding the lease void ab

initio, certifying the class, and defining the class, to the Seventh District Court of Appeals, in

Case Nos. 12 MO 6, 13 MO 3, and 13 MO 11.

IMPACT OF HtIPP LITIGATION

23. The Hupp decision has been devastating to Beck Energy's business and

severely limited its continued exploration, production, and drilling for oil and gas.

24. The Hupp decision finding the GT83 Lease, including the Jeffers Lease,

void ab initio has placed a cloud on Beck Energy's lease rights.

25. As a result of the Hupp decision, if Beck Energy were to drill a well while

the Hupp litigation is pending, Beck Energy risks losing the financial investment involved with

the exploration and drilling for oil and gas, as well as the cost and production if the GT83 Lease

is found not to be valid by the Seventh Appellate District..

26. The Hupp decision diminishes the time period Beck Energy has to develop

the class action GT83 Leases, including the Jeffers Leases, because Beck Energy cannot drill, on

the Leases, while the Hupp litigation remains pending.

27. The one and only time Beck Energy attempted to drill a well, on leases

subject to the Hupp decision, Beck Energy was immediately met with a Complaint and Motion
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for Temporary Restraining Order filed by landowners represented by Slater & Zurz (counsel for

the Hupp class action plaintiffs), which was granted by the Monroe County Common Pleas Court

in Donald J. Pniaczek, et al. v. Beck Energy Corp., et al., Monroe County Common Pleas Court

Case No.2012-274. Attached hereto as Exhibit 2 is a true and accurate copy of the Judgment

Entry, from the Monroe County Court of Common Pleas, filed on August 31, 2012, restraining

Beck Energy from drilling on the Pniaczeks' property.

27. To maintain the status quo, while the validity of the GT83 Lease is

determined, the Seventh Appellate District issued a Tolling Order commencing on October 1,

2012, and continuing during the pendency of all appeals, until the Ohio Supreme Court accepts

or declines jurisdiction. At the expiration of the tolling period, if the GT83 Lease is found to be

valid, Beck Energy will have as much time to meet any and all of its obligations under the GT83

Leases as it had as of October 1, 2012.

28. To date, without the Tolling Order, a total of eighty-four (84) GT83

Leases would have expired, during the pendency of the Hupp litigation. 'I'he eighty-four (84)

GT83 Leases cover approximately five thousand acres (5,000) of land in Ohio.

HUPP LITIGATION PUBLICITY

29. The publicity and knowledge of the Hupp decision and subsequent orders,

including the Tolling Order, are well-known by citizens, and oil and gas attorneys, in

northeastern and southeastern Ohio.

30. On July 2, 2013, James W. Slater, a partner at the law firm of Slater &

Zurz, and counsel for the Hupp Plaintiffs, authored an article titled "Ohio Attorneys Get Court to

Rule Certain Inactive Oil and Gas Leases are Void," discussing the trial court's granting of

summary judgment against Beck Energy in the Hupp litigation. The article was published in the
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Daily Jeffersonian, a local newspaper of general circulation in southeastern Ohio, including

Monroe County. Attached hereto as Exhibit 3 is a true and accurate copy of said article.

31. Further, on October 17, 2013, the Monroe Beacon, a local newspaper of

general circulation in Monroe County, Ohio, published a notice of the Tolling Order. Attached

hereto as Exhibit 4 is a true and accurate copy of the public notice.

CLAUGUS/GULFPORT LEASE

33. The Clauguses entered into a paid-up oil and gas lease with Gulfport on

September 30, 2013 (hereinafter "Claugus/Gulfport Lease"). Attached hereto as Exhibit 5 is a

true and accurate copy of the Lease.

34. The primary term of the Jeffers Lease, even without the Tolling Order,

would not have expired until February 3, 2014.

35. The Tolling Order, which is at issue in this original action, was issued by

the Seventh Appellate District on September 26, 2013.

36. The Tolling Order pre-dated the Claugus/Gulfport Lease.

37. At the time the parties entered into the Claugus/Gulfport Lease, the Jeffers

Lease was still in effect.

38. By entering into the Claugus/Gulfport Lease, Claugus breached Paragraph

18 of the Jeffers Lease, which prohibits the lessor from entering into any other oil and gas lease,

while the Jeffers Lease is in effect.

SLATER & ZURZ, LLP (CLASS COUNSEL)

39. Slater & Zurz, LLP, a law firm in Akron, Ohio, has served as class counsel

since the inception of the Hupp litigation.
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40. In certifying the class, the Monroe County Court of Common Pleas

specifically found Slater & Zurz qualified counsel to represent the class members.

41. Included as a class member is the Claugus Family Farm, L.P.

42. Slater & Zurz did not appeal the trial court's judgment entry and decision

determining that no notice was due the Hupp class members.

43. Slater & Zurz never appealed the Tolling Order issued by the Seventh

Appellate District.

44. Claugus never filed a motion to intervene in the Hupp litigation, in either

the Monroe County Court of Common Pleas or the Seventh Appellate District.

Further, Affiant saith naught.

t

a^ ^y'(-I^ J

Raymond T. Beck, :1^'resident
BECK ENERGY CORPORATION

STATE OF OHIO, COUNTY OF SUMMIT, SS:

Swom to before me and subscribed in my presence at A^1^` Ohio,

this 19 day of Ser,er er, 20,1 4,

N^

N?TMY PMIC ^ S'tATE OF O€IO
my =WAWW to m awsw do

5K, 14Ta03 R.C.
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EXHIBIT I



OIL AND GAS LEASE
Form 68T (g3)

TNIS AGREENENT, made and entsred into thls daY oP & ,^/^
C' .. _ . . . ^.- . , 20 s,a_ , by and

ot- ^d010 ,f F+Fkp (Phone)
berelnefter ealtad the Lossar, and

SECK ENERGY C®RPORATfON, aanlpofm ,Rmmn.,gN44265
herelnaAer called the Lessee, WITNESSErBo

1. Thmthe Lessor, for and lu eansiderotbn of one doflar (
31.00) aed mher vafuabBe conaidarsUon In hand paid by the Lusae, tlw roseipt of whlch Is hereby acknoarledgad, nd th® eovaaamu

and agrpmpnts heralnafhr cant®inpd, doea hereby lease and tot excfushmly uoto fM Lossee, fm the purpas® af driDing, opetagn for, producing and romnving og and gas and aM Dro consmuare4
thereof, and of InJactIng aIr, gas, brine and othw subsiances ham any doume and into any subsuvlace strap, mher tMn potable watsr sdato and workable aaal strata,

(hmhrdlag buf npt gmltedto the rdght to Inject any wolls an the IsaseMld property and to otherwtre co®duct ah such socondatg ar terbary eperatlons as may be r®quired hr the opinlon ot the tassea,) and to transporl by
plpellnes w mhmwiso amass and through said lands 00, ges and their conditueMs lram the subiest and other (ands, regarmus of dm soorce of such gasartM kmatlan of the webs, whtch rightto transport gas from mher properties across tha IeeseMld premises shall ® urrive the term of this lease for so fong as tM transportaflon of euch gas nwy be 9aobed iry tha tsssee, andof placingof tanks, equipment, roeds and struotums thereon to procure and operate for the sotd products, together DwRh the right to enfar Into and apan the loued promisos m all gmes for the atorosald
puryoses, being ag mat oarNln baot of tand skuaNd In Section/letJD°striat Na.of Cje ` EN- Tawruhlp ^40 JjJ 9.4 C County, ghio,bounded substamlagyas f®Ihows:

Harlh by lands ot

"^ - - - ------
Eest by Iands of_

Somh bytands of

West by lands of

bdng adI the propany owned by Lessor m to which the Leasor may hava arqr righLs in said Saegon/Lat/Dlstr(q or adjdning SacgorwJLOtslDtstrlels, coMalning (7'

aeres, more or fess, nd botng tM property describod In Deotl Vdume , Pago of the t:aumg themd of Ueads,

2. Thls lease slmg cenD®uo In force and the rfghh granted hereurrder he queogy enjoyed by the Lesseo far a term of ton years and sn much longw tMreelter ea ®II or gas or t
heir pnsgtuentsare pmduced or are capable of bdng produontl an the promiau in paying quanrRles, In tM Judgmem of the Leasee, er as tfa promkes stwN be operafad by the saosee In the soarch tor og or gas and aspr®eided In Paregrapb 7 following.

3. This I®ase, howevw, shag 6econw nuli and rrold and all Aghts of e0her party bweunder sMM cease and twminateuNess, wMbin
^^ momhs bmm the

tlete Irereof, a weh shag he commenced on the promises, w ualau tM Lessee sMg thereeRer pay a delay renfal of DWlars aoohto be mada quarterly unta fM cammena®menf af a weg. A web shall be deamed oommenced wMn proparattons tar drllNng have Men commenc®d, Mpr' payments

4. In considemif®n of the pr®mises the Lessee covenatda and agrees:
(A) Te dolMr to the creag of the Lwsor tn tanks or pipelimes, as roya(fy, hee of cost, the equal one-elghth (1/6) part of all oil prodpcad and saved ham the pr®mkus, or at t.essaa's apfianfo pay Lessor the market prece for suoh one-eighth (1/8) royatly all at the pablished rate for aN of like grade and gravhy preeailing on the data sucb all ls mn inin ta®ks or plpalinu.(
B) Te pay to tM tassm, as royatry for the gas marketed and used og iha promisu and produced 6em each wdl drlged therean, tM sum of erw4gldh(1/9) of the price paidta Lessee ppr

thousand cubic fa®t nf such gas so mvrketed and used, nwasured in acoordarme whh Boyin's Law far the mausuranumt of gas at varying pressums, on the basis of 10 auncas abavu 14.73 pounds
atmuplwrlc pmssure, m a sfandard base tomparature of BO° FabranMR and stipulaled tfowing i®mperoturo of gD' Fahrenheg, wiMUwt agowanc® for tomperit®re and haromabic vartatiww Isss anyfor
ausb inds by tM 4stea, w®ompressiou paid by Lessau to deliver the gas for sale. Paymaat af roys(ty rm gas markabd doring any ca^ndar momh to be on or about the Sltth day aDer receipt of

(C) Lcesae to deduct from psymema in (A) and (8) abave from receipts of pmceeds by Lassea, Less®r's prerap share of any tax tmpuatl by any gwernment body.
(D) In ihe event Lessee does nm smt the gas t® otbers, Lessor shalf be paid an the basis at aM lowast 1fNd market price paid by any pubrla utigty In t

he state at the well head for gas of Iikekind and qualNy, and on the same basis thm such uglity would pay for such gas, induding any esealaHon In prfee thal such utiihy wauld pay for such gm+ as It a eomract tor The sale of same
had b®en enmred into at the gme of inltial pmduetion.

5. A(I monsy dua under this Isaso shaB be paid or Mndered m the Lessor by check made payabie to the ordw of and mailed to .f Q J^ et![_' s uva pE ^^L^' /1„S

and
the saW named person shall twminue as Lassar's egem U mcoiva any and all sums poyabfa undar thrs lmsa ngardloss of changos in ownarsfup In the promhes, or In pw eg or gas or tMh

consdtuents, a in tho renhR or royaRNs acoruing berounder undt tleiMery to me Lessee of nMice af cMnge of ownenhip as heminafter providad,

g. The Lessor may, at Lasser's sole risk and cost, qy a pipetin® to arry orm gas well an tM promises, and take gis prodYc®d from satd well for domeetfc use in ono dwalg®g house on the
Beased premises, at I.essm'o own risk, subJut m the use aed phe right of abandonmem of the weN by the Lassee, and sub)ect to any onpgnwnts or shm-In by any purobaser ol the gas. The hrst
t^e ^dhed thousand cubic taet of gas tpken each ypar shall be free of cost, but all gas in excess of two hundred tMusand cubic feet of gas taken In each year eheBi M pafd for at the hast pubtfahed

gas utghy In tim town or area nearost to tha loased prenrites or the fiatd market rate, whiches®r is higher. Lessor to lay end malntain the plpagne and (umlah regulatprs and ogwr
neaessary equipmem at Lesaor's espens®. Lessor shaN aBso, at the requsst of Lusee, install a meter to measure eaid gu, Thts prSvilege is upon the conditlon precedent thu the Lessor shail
subscribe to and be Mund by the moaenabhi rutes and reguhtlons of the Lessee rela®ng to the use af hea gas, and Lessar shail malaWn the said pipegno, regplatws aod equipmem

(®,) In good mpair fnd free of dl gas teaks and operate tlw sama sp as not to cause waste ®r unnocessary leaks of gas. N the Lessor shall take axesss gas as aforesaid In ony year and fall to pay tor
^ me same, fM Ussee nay deduct payment for such exoess gas ham any ronhie or royamu aomufng to the Leasw hereunder. Lessor aeknowfedges that he Ms been adviaad as to the risks

Inherent In tlre tak(ng of gas In this manner, and tlessm agrees to usume ag such riska whefMr same be caused by Lessor's hnes or equfpment, ar wlwther same be eaused by Lum's
ea- equlpment or well opmratiap; and Lessor agrees to Mid (sssee and the wall apermor and aif partks tn mtirut in any well on the (sasefudd promises hanniesa fmm any ctalnos of any nature

whetaoover whfeh may rtae by the usage of ga from any such well by Leasar, ide halrs, axacubrs, administratom end assigns. Lessar furthar agraas that upon the eale or transfer of ttv
teasebdd premiees wherein someone ®ther than the Lessor Is ent9tlod to taka the gas under tbis Parsgmph 0, thaf the gas supp{y wig be tornrinat®d by Lossee until the Buyer af dm pmperty
executu an rgreament regarding tha usage of the gas in the unt® form as the w9mm agroement. In the absence ol such an agreemom free gas under this provislm shall termineta, tho whhin
right of free Das nm being esslgnabla wigmut the cetwerd of the Lessee.

In the event a well ddbed Mreunder ia a dry hom and Is plugged accerding to low, this lease sfmg become nug and veid and all rigMS of egher party Iwrounder sMll cease and torminate,
udass wMBdn twehm (12) nqmhs from the data of thp nomplogon or the ptugging of such well, the Lessea shall commence anothm wetl, or pnless the Lessee afbr the twminagon of sald haelvo

C= month period msumas the paymem ef delay mnml u MminaMva provided.

S. In the event a weM driged hereunder ic a produ®Ing well aad the Lossee Is unable to market the pradocgan theretrom, or should pmduadon caasa fmm a pmdudng wMl ddMed on the
prem'wes, or shoutd the Lessee desire ro shut in protludng we(Is, iM Lessw agmes to pay tM Luser, commenaing an the date one ywr fmm the eomplegan of such produclpg wsg or the

sold oR ffm prenu'sasaor such we91 ia^ugged and a^nUOnedsat:cord ng to law^atIn itM event no delay renmaies am forms advanoe r vided far adolay reMal frrdl hapg be made an fM basls of31.g0peracreperyoer. oVaM9t pay

9. The conaideration, land rentals or royaMin paid and to be pald, as herotn provlded, are and will be feeopted by the Lessor ps adequmn and fuli eausideration for sll the dghfs herein
gmnted m 1M Lessee, and the further right of drilingor not drilgng on the Aued premBas, whother to oNsm producing walls an adjacent oradlolntng feeds orotherwisa, as the Lessoe may alect.

1D. The Lessor Ihereby granb ta tha Lessee the right at any dme to coesolidata the laased premisas or any part thereof or stmta thwuin wlm ather lands to form an og end gas deaetopmem
ang af not mwe than 640 aaras, ®r su®h larger untt as may be mquired by state law or mpuhtlon for the purpose of drgling a well tMraon, but the Lessoe sMM in no event be roquirsd m dMIP more
than orm weg an such unR. Any wall drlUed on seid duelopment unM whetMr or rwt laeated an the leased pmmkes, shall navartheless be daem®d ta be localed upon the laased pr®misu
wkhln the muning and tor ihe provlslons end earaaants af this iease to the same oRect as if an tho lands comprlsing soid unit were descrlMd In and subJesl to thls mose7 provitled, hewpver,
that only the owner of tpe lands on which such wea is loumad may take gas for use in one dwelling house on sach owner's lands in aacordanpe wlth the pravloipns ot this leaso, and
provided further that the Lessor agmes to aoaept, In Ileu of the ona-elghm (1/8) oll and g®s royetty MrainMfore provld®d, that propcrtlan of such one•efghdr (1/8) rayalty whfch the screage
consolldated Mars to tha t®61 nu®ber of acres comprlsing safd development unit. Ths i.essee shall mioct such consdidafion by exoeming a daclaragon of consolidagan whh tha sams formatMy
as this olt and ges le®se settfng forth the leasas or parNOna thereof consofid®tad, the royatty dittr(budon and moording ihe same in the reoorder's office at the courthouse In the caunty M which
the lea3ed premisu are Ixated and by mailing a copythweot m the Lessor at the nddrou beminabova sat forth unless the Leseee is tumish®d whh another address. If the wetl on said devel®pment

that the acreage af cecMh paureof hears ta the 0nt7m aereage l consdld^atedral Laesas shaive the A®M taa am ndl eBeoryayirred any such consolidaption al my t4'eme in thersani ms eonaz Mas h®rompPrarldadn

11. In oua the Lessar owna a less imufat In the above descrlbad prgmises than the emka and undivided fee aimple themin, then dw royaMles and renta0s herein pr®vidod tor sMk be paid to
tM Lassar anly in the propargon which such Interest bears to tM whoM and undivlded fea, p said Iand Is oward by two or more par0es, or the ewnemhip of any interest themin should MreaMev
he transfermd by saBe, devise or operatlon af low, said Oand, noverdiePess, may be hold, dovelopod and op®ralad as an eadretg, and the rentals and royatges ehall be dieidad omang and paid
to such mveml ownera in tha proportion that the acreage awned by esch such owner bears ta the enihe loasod acreage.

12. No change of ownership In the laased promlees or In the remals or royaRlu hweahder shell be binding on the Lassee unW aRer eefte to the Lessae by dWivery ot nalke in wrmng duly
slgmd bytM parties to ma Instrumentof commyanoo orassignmant ond delhmry of a duly oartgled eopythers®f to 1M Lessee.

13. The Lausee shalt have the right to assign and tmuter tho witbin lease hr whole or ip pert, and Lusw wawee notice of any assignmsm or transfer of the whhln lease. Falrure of paymem
oP rontal or royattp an any part of this Iuse shatl nm void this lease as to ony other part. Lessor agmos t.Mt when and if the withirl lease is assign®d, fM Lessoe herein shal Mve on f®rther
obligations hmeundw. The Lessor lurther grants to the Lessee, fpr the protemlan ot 1he Lassee's Irrmrest herounder, the rlght to pay end satisfy any claim w Ifen egeinst the Lessor's Interest In
the premises as herein feased and thereupen to become subrogated to the rights ot such el®Imant or Ilan hdder, aed the dgm to dk®at paymem of BiI replals and royatNes to appiy an the payment
of anyexlsting tiens on the premisas.

14. The
Lessee shall bury, when s® rbquested by Nra Lessor, all pipelines used to conducl og or gas to, on, tlumrgh and oR the promises and pay ag damages to gr®wing cmps causetl by

opemdans under fhis taase. Lessee agreea ta restare the premisas in acoerd®ns® wNh sfata laws. Any damagos If nat mutually agreed upon, to be asmrtained and dehrminotl by th®®
dislnterested pemons, one thereof to be appointed by the Lessor, one by the Luseo, and the th(rd by the twa sa appnlnted, and the award nf such tbree porsans shatl bo Ooat and conclulve andbinding on ag pardea. 6ach party shalt pay the caat of ttwb appmiser and shall ahws the oost of the thbd appraiser. Arhibaton shak be aundetary. No wall shatl he drittsd within 200 fsot of anyaasting bam or dweNing.



15. The Lessaa sh®B have the privllege of using sufholont all, gaa and weter fm aperaBng an the pmmises and tbe dght at aary tima dudng or afhr the exphatYon of thEs Iaats to renaen aBplpe
the, waportion

lP padng, macfairtery, aqulpmert n byBxtu
retorusming

ppacad
thaanIsesefha pnmiaut. The Laseuu shaB haua !ko right ta surrentlae ttda kasa or any parlioe shet by wrBten nofir^ ta tbs assur detaibing

whfeh h sieqs fa surremlm, or W the Lester adth ihe undarsemaM ol survender tkanof, ur by renardang iba surnne
nder ar pertial surnnder at tLhis taesa, aey atWhich sheB be a fsb nnd legaf aurrender of thls leue as to all ef the premtlses ur such porlion tbereof as the turnedar shall Indicsfa and a etneaaetian of all flshBitJes under the same al tach and

mt parttas bermo nfegng in aay way to the purtk+n ar sd the pramfses indicated an said surrender, and the land rentef heninbolore aet torth shag be raduoad in propvNcn to t,la acreage surrandered.

96, In tha evem tha tastee Is anaflde to perform any of fbe acts to he psrfsrmad by the Lessee by raosan of farca majeun, Including but nat gmited to ards of Bod, shfkas, r+ota, and gaearnmerdal
raatrictl®nt facluding but nei irrnlted to rostrotgans on the use of reads, this Isase sCwg noverthefoss remafn In fult fnrce and effect ontil the I.assee o®n perform said act or aufa and In m, avenfl shall
the wbhin faest mcpira lar a pedod of ninety days affer tha tarmfnaflarn of any force rr®jaure.

17. In fhe eaant I.maor eunxqdera that Losseu bss not oampfied wilh aoy of kx oblfgsgorm bereundar, either axpress or Implled, Lessor shall nntffy f.essm in wrigng saNing out speciPlcaBy inw reached drsct. bzve recei sold sefMinbymLesser^. ctThe9eevlce
has

afgsaid oatlcefahal be prUs
see

flo 6t hef bimp g of ®y xytl n
d
^ L

afler
assor onpis

t
laaae f^or anp cau eh'and nn xuchractiam sha9 be meet all or amy parf of thu breaahas altegad

after servico of suab notica en Lessee, Noifhor Ihe serv7ce nf safd notice oor tlur daing of any acts by Laatta aimed to meat all
or any part of the alfagsd braacbss^shtaljapepdeemed xnam'issaanor presumptien lbat Lessae 5as falled to porfarm ag ils abllgadans herender.

19. In cansiderat(gn of the acccpfance of thfs leasn by gbe 6essee, the Lasser agrees far himseN and hk hairs, suceessars and assigns, that na ®thor 6aass for the m6nerals covund by ttrls
leasa shall be grantod by the Lesser during fhe term of tids lease or aery eztensian ar rertawal fbereaf gnmad to the ieysee fwrain.Is.

^ ^
and

shall smnd onadef®nd thettBe ta the landshan^'rn des^bed%n f^I,s pmu^tuafy agreed that thds nshvmlant^cantai^
iaa a dpaxprass pif of th agroomonts andaunderstandhngs ufsthe partl ^

esIn ^ragard ta the gsubjectmauer gnroof, and no Implied covenaM, ograsment or obli®atian ahall be read Into thla agnemert or Imposed upn the parties ar ellher e1 them. Lassnr turthar agroos to sign such additlcnal
dununvoms as aray be r®asonably rsquosled by Leysw ta perfeut Vxssue'a iide to the ag and got leaaed bureln and such ather doaunwntx ralagng ta the aafo of production as may be re9ulredby t.aetea or atlarn.

'dtl. %PS^ G^ aSGr^ els13^ (^ ^SSC ^ Gc.)e^dt r^ uT"r^,9r! ^r ^^'^+^^ anr e^ cs^ATl®.vs
®Fd$AL r9ev,b .G'`^iy![7'h+^^s

IN WrfN@SS WNEBEBF the Lesaors hava haruumo sat fhelr haods.

Ignod and acknow dgsd fn the pres ncs ol:
Sigroatures

A-^
'^''

'eJ ^
^^^-. ----_

A-R A.

S7k7E Bp

COUNTY SS: INDiVfDUAL

Social Eecurfty or Tax In No.

Befbre me a Nolary pubec in and fm said caunty and sfafe pmsanagy appoaqed the abuve naaned

alr, --r-- - -.F
b r

who aoknowledged ta ma that r_-4 did mOcufe the foregofng InstrnmerA and abaf tha sams Is -- ^^
hea act and daed fur tba purposex tberain sat faHh.

ln Tastimanq Whereof, I have bereume set my hand and sftixed my officfai ceal at

this day of

r^vf• EXi$T/'JUC,' ildEllS 1-da'AT-sb dAJ T/dG d-R/FSEb Kata b

®',Q &71rf;se s, a4neta T/dE A,t3cUre ig P 0une.b AfU b
^^2®%pAiAi

^^^+Dts9 Cy°Rdun^b ^tti%y^NT x4SSo^rpTEl^ lAMESM,BEGK
4?'".Iv(v ,7N o4^ p@ ^^s ,4 b^^ NotaryPab8l^,s#fs®foh^

,v A u MyColfvnBSSEBfI EVM 12-12-07
crb F^ o a'k LLOTM «N TCs 4E)Isa .1..,ess e; c: sil411

tqJa7" h^dAlJr qN^p i Jt B,hl f
^r da L®,S'T' 0,81,1'6:R3160

F..U; T av R^^°A,^7j ^`o So1 r^ l.t^E!!s.

ThisOrnmentamapnparedbyc BECK ENERGY (',ORF(JRIAi"IqN, Bnx107B,8usenna,®N4k26B
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,,^,"^ `t"- "• ^l{-.°€
e t i' . •`.^':i!., .•..y.

#N THE COURT OF ^^^^^^ PLEAS OF MONROE dOUNTY, bHI^
DONALD J. F'Ni^^^EK, et aL,

Piairttiffs,
1IS.

BECK ENERGY CORPORATION, et aI.,

Defendants.

^^^Z A^^:^1 h 6aIk, 2
Case No. 2012-274

e.,i.EK O#= CO°Jr:

JUGMENt ENTRY ^^ PLAiM-nF $ ,UnT^ ^-. M
FO^ Atffi

i"QR.PRELWAAR^"

This matter came before the Court on the 31" day of August, 2012 for bearirg on

Plainffirs Motion for 7'empotary Restraining Order and Mofiort for Pielangnary injuncfiost.

Plaintiffs [3onaid Pni^zeeke Mary Jane Pniazcek, John Pni^czek and Deborah

Pniaczek ("Pni^zeek^^) were present through their counsel, Mark A. R^ chockR s Esq, of
Slater & Zurz, LLP.

Defendant Beek Energy Corporation CBeck) was present through its counsel,

Scot# M. Zurakowskia Esq. and Nathan D. Vaughan, Esq. of FCrugiiak, Wilkins, Grift`ahs &

Dougherty Co,, Ls F'.A.

The Court finds that a Cer#iricafion oiPfafntfffs Cocrr^^^l was filed avering

that Defendant Exxon Mobil Corporation was advised of said hearing.

Evidence was presented.

Based upon the filing of Pniazceks, the arguments of counsel and the evidence

presented, the Court hereby makes the following Findings and Orders:

Pniaczeks have moved this Court for an immediate Temporary Restraining Order

. ^. . .. " . . .,^ ^..... ^ %' s<.; . ^;, ; ., .

acre drilfing unit relatet to an oil and gas well to be driiiei on their neighbors' property,

the Dannemi(lers.

This Court, through the Hon. Ed Lane, in Case No. 2011-345, Clyde A. Hupp, et

^^^ ^^
COMMON PLEAS

MONROE CG9BJNTY

J61L3E R ^^LMO9#

JltDGE



a1. v Beck Energy G'orporafion, ruled in its dou,mal Entry filed on July 31, 2012 that Beck

leases were void ab init►o as perpetual teases, and second, that the leases were void

for Beck's failure to timely develop them under the implied covenant to reasonably

develop ft land, which covenant was impliedly contained in the Beck ieases.

Said ruling was appealed on August 28, 2012 and Defendant Beck Energy

CorporaiYon's Motion for Stay is currently scheduled for hearing before the Hon. Ed

Lane,

Beck applied for a permit to drill on Pniaczeks' property after this Cour['s

aforementioned finding and ruling that these purported class members' Beck Ieases

were void.

The Pniaczeks three-year lease vvwth Beck was signed on September 3, 2009

and set to expire on September 3, 2012. To date, no weil has been drilied on

Pniaczeks' property.

Mary Jane Pniazcek testified that she contacted Beck following the ruling in the

Hupp v Back case and advised them of Pniazoeks intention not to renew the lease.

Subsequent to that conversation, Pniaczeks received a letter from Beck.'s counsel,

dated August 22, 2012, advising of Beck's intention to consolidate the Pniaozeics' iease

with other oil and gas ►eases to form an oil and gas development unit.

Pniazceks are purported class members in the above referenced proposed class

action, HUpp v Beck Energy Corporation.

The Court finds that immediate and irreparable injury, loss and damage wilt

result to Pniaczeks if a temporary restraining order is not issued, by way of: (1) the

potential extraction of minerals from Pniaczeks' realty pursuant to an oil and gas lease

which has already been declared void ab initio by this Court; (2) the eiiminabon of

Pniaczeks' ability to participate in a putative class action; and (3) the potential further

COURT OF
CoFAIVO+6 PLW

MoNROE couhYrr

.UUE R. SELdMON

JUDGE

.-2-



encumbrance of Pniaczeks' realty by production under the existing oil and gas lease of

Beck.

Accordingly, the Court hereby grants Plaintiff's MoUon for Temporary Restraining

C7rdar and Motion for P'reliminary Injunction.

Wherefore, it is hereby Ordered, Adjudged and Decreed that Beck Energy

Corporation, and its agent, employees, representatives, and assigns, and all person in

active concert and participation wlth them, be and hereby are restrained from, in any

manner, elther directly or indirectly:

(1) from entering upon Pniaczeks' realty for the purposes of making any

preparations fro the drilling of an oil and gas well;

(2) from conducting any driliing operations on Pniazceks' reatty; and

(3) from Including any portion of Pniazceks in an oil and ga 11 drillh unlt.

IT IS SO ORDERED.

date of filing

COPIES SENT THIS DAY TO:
Mark A. Ropchock, Esq. and Richard V. Zurz, Jr., Esq,
Scot# M. ZurakowskE, Esq., Wi#liam G. Williams, Esq.,rull. , ,:,. ,.,

Gregory W. Watts, Esq, and Aletha M. Carver, Esq.
Exxon Mobil Corporation cfa Ronraie B lackwell, Esq., XTO Energy, tnc., 714 Main St.,

Fort Worth, TX 76102-6230

kss

cauR1' OF
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Ohiohio Attorneys ^ -^^ . e^ ^our^.^o ^: ^^^ ^^be ^^ ertain ^^^ ^^^^^^
CHU and Gas Leases are Void

Publishel, July Z, 2013 l2e11 ^^

Big energy companies tying up the mineral rights of Ohio landowners with ^fl and gas leases has been a
common practice throughout the state. These leases can be mutually benefic%al to both t^ energysa^panies
and the l^dowxers mr^^ tl^^ ^^ ^anies cldll wells on t,^e pnggtes. Howeverg when they don"t drill, it
can leave landowners -upset and frustrated not knowing if the true potential value of the leme will ever be
realized.

Ohio landowners who entered into oil and gas Iemes where the energy company d€dn't perfbrm are left waiting
until the term of the lease expires. At that time, they can regain control ol°the€r mineral rights. With many oil
and gas leases, that waiting period is years. For Ohio landowners who signed 1ones with ^eek Energy
Corporation, the wait is over.

Akron attomeys Rick Zurz and Mark Ropchock of the law firm Slater & Zurz LLP argued that people who
leasM their property to Beek Energy Corporation under a standard form oil and gas lease, where ^^^ Energy
Corporation neither drilled or has prepared to drill a gas or oil well, should be allowed to get out of the lease. A
Monroe County, Ohio Court agreed and ruled that certain types of inactive leases with Beck Energy
Coz^^^^^^ am wld.

"The court's decision is a very important ruling for Ohio landowners", said Jim Slater, the managing partner at
Slat^^ & Zurz LLP. s^Ohio landowners are no longer stuck in oil and gas leases where Bee.^ Energy Corporation
didn't drill any wells. They once again w€ll have unrestricted access to their mineral rights and options to use
these rights as they wish7, he added.

The ruling by the Monroe County court is on appeal with The Cowt of Appeals of Ohio, Seventh District, for
Monroe County, Ohio.

Questions about this legal case or inactive oil and gas leases can be directed to Slater & Zurz LLP by cahiug lm
800d297a9141 or sending a message from the law f=gs website at slaterzurz,ccsm.

hqp://www.d flmeff:com/c:itizen^ 20ne ^rsl^^ l3^ (171f12/€^1^1o-gat^me met-^u^ato-^^ ^rt^^s61nao^v^ ^^^
an,... d-gas-leases-are-void



EXHIBIT 4



P'ublic Notices 1€3l1761 3

^-^ublic ^otic.es
Written by Staff
Wednesday, October 16, 2013 8.24 PM

BECK ENERGY

CORPORATION

ANNOUNCEMENT

Page 1 ^f 9

On September 26, 2013, the Seventh Appellate District Court in Ohio issued three important decisions in the
Hupp v. Beck Energy Corporation case.

SO, WHAT DOES THIS MEAN FOR BECK ENERGY OIL AND GAS LEASES?

All Beck Energy leases are tolied. This means the primary term of the Iease does not continue to run, it Is
stopped as of October 1, 2012. The t€slling period does not end until all appeals are f4rEai, Including any appeal
to the Ohio Supreme Court. Your Beck Energy oil and gas lease will not expire during this litigation.

A copy of the Seventh Appellate District's Judgement Entry is set forth below in full. Should you have any
questions regarding your Beck Energy oil and gas lease, please contact your attorney.

IN THE COURT OF APPEALS OF OHIO SEVENTH DISTRICT

STATE OF OHIO

MONROE COUNTY

CLYDE A. HUPP, et al

Plai ntiffsaAppe6lees,

VS.

BECK ENERGY

CORPORATION

Defendant-Appellant

This matter came on for hearing before this Court on September 23, 2013 on three pending motions: 1)
Appellant Beck Energy CorpcrorationPs August 15, 2013 emergency motion for injurective relief pursuant to
App.ft.7, 2) Beck's August 30, 2013 emergency motion to set aside supersedes bond; and 3) The individual
Landowners' September 12, 2013 motion to dismiss this appeal on the grounds of mootness.

On consideration of the parties' respective filings, the responses thereto and their arguments before this
Court it Is ORDERED:

1. The trial coust°s August 16, 2013 stay order is hereby modified and continued. The requirement of
posting bond is hereby set aside; no bond is required. This stay of execution applies to the named pla8ntlffs
and proposed defined class members for the following judgements: (1) the July 12, 2012 decision granting
summary judgment in the Landowners' favor, including ,joumalization of the trial court's decision on July 31,
2012; (2) the trial court's February 8, 2013 judgment granting class aaerificatiortd and (3) the trial court's
June 10, 2013 judgment defining the class and findirtg Beck Energy's counterclaims moot and barred by res
judicate.

2. The trial court's August 2, 2013, order tolling the lease terms as to the named plaintift only is hereby
modified and continued. The lease terms are also tolled as to the proposed defined class members. The
tolling period for all leases shall commence on October 1, 2012, the date Beck Energy first filed a motion In
the trial court to toll the terms of the oil and gas leases. The tolling period shall continue during the pendancy
of all appeals in this Court, and In the event of a timely notice of appeal to the Ohio Supremem Court, until
the Ohio Supreme Court accepts or declines jurisdiction. At the expiration of the tolling period, Beck Energy,
and any successors and/rsr assigns shall have as much time to meet any and all obligations under the oil and
gas lease(s) as they had as of October 1, 2012.

h.tt^:llwww.1^^^acora.com/index.lahp`lvaew--article&catid=^8%3^publicanoiices&ici-671... 9/17/2014
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3. The Motion to Dismiss is denied.

Consistent with this Court's September 16, 2013 order setting a briefing schedule in these consolidated
appeals, oral argument on the re^edts is tentatively set for Novembedr 20, 2013 before this Court.

All until further order of this Court.

Judge Gene Donofrio

Judge Joseph J. Vukovich

Judge Mary DeGenaro

Oct. 17, 2013 Beacon

Oct. 21, 2013 Sentinel

NOTICE

Judge Julie k. Setmora will De accepting applications for the Veterans Service Commission Board seat
expiring January 14, 2014. Ail applicants must be residents of Monroe County and be honorably discharged
or honorably separated veterans. Please call 740-472-0841 for an application. All applications must be
received prior to December 13, 2013.

Oct. 17, 24, 2013

NOTICE

SEALED PROPOSAL

Invitation to Bid (ITB) proposals for the following bid must be submitted to the Monroe County
Commissioners, 101 North Main Street, Woodsflelda Ohio 43793 by Thursday, October 31, 2013 at Noon:

ITB-Youth Empowered For Success (YES)-a youth program which will effectively deliver the ten youth
elements, as outlined in the Workforce Investment Act (WIA), to Monroe county/SOLSD high school students,

Requests for a copy of the I'fB specifications should be directed to Sheila Turner, c/o Monroe County
Comrrtissioners, 101 North Main Street, Woodsfleld, Ohio 43793. Phone (740) 472-1341 Monday-Friday 9:00
a.m. 4o30 p.m.

A list of Interested parties requesting a Bid packet(s) will be kept on file. Deadline for ITE submission is
Thursday, October 31, 2013 by Noon.

Oct. 17, 2013

NOTICE TO BIDDERS

STATE OF OHIO

DEPARTMENT OF

TRANSPfa €isTATI OfV

Columbus, Ohio

Division of Construction Management

Legal Copy No.

130582

h4p.//www.mcbeacon.comlindex .php?vlew--aI`$1cIe&catiC^^8%3t^pubIflc°Xkt)t1GeS&1d=--6! Y ... 9/17/20 14
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IN THE SUPREME COURT OF OHIO

STATE OF OHIO EX REL. CLAUGUS
FAMILY FARM, L.P.,

Relator,
CASE NO. 14-0423

vs.

SEVENTH DISTRICT COURT OF
APPEALS, ET AL.,

Respondents.

ORIGINAL ACTION IN
PROHIBITION AND MANDAMUS

AFFIDAVIT OF SCOTT M. ZURAKOWSKI

Affiant, Scott M. Zurakowski, being duly sworn and cautioned, for his Affidavit,

states as follows:

1. My name is Scott M. Zurakowski, Affiant, and being first duly sworn, depose

and state as follows:

2. I am over the age of 18 and have personal knowledge of the matters testified

to in this Affidavit.
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3. I am counsel of record for Intervening Respondent Beck Energy Corporation

("Beck Energy")

4. Exhibits 1 through 23 attached to this affidavit come from authentic copies of

pleadings, judgment entries, and transcripts filed in Clyde A. Hupp, et al. v. Beck Energy

Corporation, Monroe County Court of Common Pleas, Case No. 2011-345, and the Seventh District

Court of Appeals, Case Nos. 12 MO 6, 13 MO 3, and 13 MO 11.

5. The attached documents from these cases, Exhibits 1 through 23, are all true

and accurate copies of the pleadings, judgment entries, and transcripts.

6. Attached hereto as Exhibit 1 is the Complaint for Declaratory Judgment and

Quiet Title filed on September 14, 2011, in Clyde A. Hupp, et al. v. BeckEnergy Corporation, Case

No. 2011-345.

7. Attached hereto as Exhibit 2 is the Amended Class Action Complaint filed on

September 29, 2011, in Clyde A. Hupp, et al. v. Beck Energy Corporation, Case No. 2011-345.

8. Attached hereto as Exhibit 3 is the Second Amended Class Action Complaint

f.tled on September 30, 2011, in Clyde A. Hupp, et al. v. BeckEnergy Corporation, Case No. 2011-

345.

9. Attached hereto as Exhibit 4 is a Journal Entry from the Monroe County Court

of Common Pleas filed on July 31, 2012, granting Plaintiffs' Motion for Summary Judgment and

denying Defendant's Motion to Dismiss and Motion to Change Venue.

10. Attached hereto as Exhibit 5 is Plaintiffs' Motion for Class Action

Certification filed on July 19, 2012.
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11. Attached hereto as Exhibit 6 is Third Party XTO Energy Inc.'s Motion to

Intervene in Proceedings filed on September 7, 2012.

12. Attached hereto as Exhibit 7 is Plaintiffs' Amended Motion for Class Action

Certification filed on September 12, 2012.

13. Attached hereto as Exhibit 8 is Defendant Beck Energy Corporation's

Memorandum in Opposition to Amended Motion for Class Action Certification filed on

September 17, 2012.

14. Attached hereto as Exhibit 9 is Defendant Beck Energy Corporation's Motion

to Toll All Terms of the Oil and Gas Leases Entered into Between Plaintiffs and Defendant Beck

Energy Corporation filed on October 1, 2012.

15. Attached hereto as Exhibit 10 is a Decision and Order (On Plaintiff s (sic)

Motion for Class Action Certification) from the Monroe County Court of Common Pleas filed on

February 8, 2013, granting Plaintiffs' Motion for Class Action Certification.

16. Attached hereto as Exhibit 11 is a Decision and Order (On XTO's Motion to

Intervene) from the Monroe County Court of Common Pleas filed on February 8, 2013, denying

XTO Energy Inc.'s Motion to Intervene.

17. Attached hereto as Exhibit 12 is a Judgment Entry filed by the Seventh

District Court of Appeals on April 19, 2013, ordering a limited remand for sixty (60) days to allow

the trial court to take further action in aid of the appeal in Case No. 12 MO 06 in order to further

define the class and rule on Beck Energy's pending counterclaims.
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18. Attached hereto as Exhibit 13 is a Journal Entry filed by the Monroe County

Court of Common Pleas on June 10, 2013, further defining class membership and finding Beck

Energy Corporation's Answer and Counterclaims moot.

19. Attached hereto as Exhibit 14 is a Motion of Plaintiffs for Approval ofNotice

to Class and Establishment of Method of Service filed on June 24, 2013.

20. Attached hereto as Exhibit 15 is a Judgment Entry filed by the Seventh

District Court of Appeals on July 12, 2013, denying Clyde Hupp, et al.'s Motion to Dismiss and

allowing XTO Energy Inc. and the United Association of Plumbers and Pipefitters, HVAC

Technicians and Sprinkler Fitters Local Union 396 to file Amicus Curiae Briefs.

21. Attached hereto as Exhibit 16 is Defendant Beck Energy Corporation's

Motion to Toll All Terms of the Oil and Gas Leases Entered Into Between the Class Action Plaintiffs

and Defendant Beck Energy Corporation filed on July 16, 2013.

22. Attached hereto as Exhibit 17 is a Decision and Entry from the Monroe

County Court of Common Pleas filed on August 2, 2013, tolling the leases of the named Plaintiffs.

23. Attached hereto as Exhibit 18 is a Decision and Entry (On Plaintiffs' Motion

for Approval of Notice of Class and Establishment of Method of Service) filed on August 8, 2013,

denying Plaintiffs' Motion for Approval of Notice to Class and Establishment of Method of Service.

24. Attached hereto as Exhibit 19 is Defendant Beck Energy Corporation's

Emergency Motion for Injunctive Relief Pursuant to App.R. 7(A) filed on August 16, 2013.

25. Attached hereto as Exhibit 20 is Defendant Beck Energy Corporation's

Emergency Motion to Set Aside Supersedeas Bond filed on August 22, 2013.
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26. Attached hereto as Exhibit 21 is a Judgment Entry from the Seventh District

Court of Appeals filed on September 26, 2013, modifying the stay order to include the named

Plaintiffs and the members of the certified class, and making the stay effective without posting a

bond; modifying the tolling order to include the named Plaintiffs and the members of the certified

class effective October 1, 2012; and denying Appellees' Motion to Dismiss.

27. Attached hereto as Exhibit 22 is a Judgment Entry from the Seventh District

Court of Appeals filed on June 23, 2014, consolidating Case Nos. 12 MO 6, 13 MO 3, and 13 MO 11

for oral argument on July 23, 2014, and extending total oral argument time.

28. Attached hereto as Exhibit 23 is a transcript from the Motions Hearing

conducted by the Monroe County Court of Common Pleas on July 23, 2013, in Clyde A. Hupp, et al.

v. Beck Energy Corporation, Case No. 2011-345, concerning Plaintiffs' request for bond, XTO

Energy Inc.'s request to intervene in the lawsuit, Beck Energy's request to toll the terms of the

affected leases, and Plaintiffs' request to serve notice upon the class members.

29. At the hearing conducted on July 23, 2013, Plaintiffs' counsel made the

following representations to the trial court regarding notice and the ability of class members to enter

into new leases:

a. Notice to the class is discretionary because this is a declaratory

judgment action. (Tr. Motion Hearing, p. 6)

b. Individual class members can ask to intervene, under Civ.R. 23(D), to

protect their individual interests. (Id., p. 7)

c. The notice requirement to the class could be satisfied after the Seventh

District Court of Appeals makes its decision on the validity of the GT83 Lease. (Id., p. 11)
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d. The stay prohibits any class member from signing a new lease, from

selling their mineral rights, or otherwise acting upon their Beck Energy lease. (Id., p. 34)

Further, Affiant saith naught.

^{E M ^ ------
Scott M. Zurakowski, Affiant

STATE OF OHIO, COUNTY OF STARK, SS:

Sworn to before me and subscribed in my presence at Canton, Ohio, this AMday of

September 2014.

Abbey L. McDade
Notary Public State of Ohio

My Commission Expires 09-02-2018
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COURT OFCOMMON PLEAS.
Mt^RRGECOI1^3'^'. (13s'I(I

it^ ^°`i'wm. C{^irt_R^'t _^F COMMON R; ^Ay^ _ ` '
m^d9`JP4^.JC'L^°L7^0"^^, ^`^1mi^ .2oil ' SEP114 pm 9=

Clyde A. Hupp ) Case i H ARoI W^*c
45585 S.R. 78 ) CLERK OF COURTS
Woodsfield, Ohio. 43703 ) Judi-De Julie Seinicsn

)
and MMM T '

)
Moliy A. Hupp- ) (a) clarsiWrk Judigmentg
45- 595 S. k 78 )
'Nood 'id, Ohio ^3-t^°^ ^ (b) Quiet . o

and
) tr^^^^^etoti Y Requests for Production

Larrv & Hustack and Requests for AdmLssion
99VBrosa irt Dr. ) Attached
Macedonia, Ohio 44066 :. )

)
and )

^ori Hustack ^
9.91 Brookpoint Dr. }
Ma oniae Ohio 4406-0

)
^Plaintiffs
)

Vsd )
)

Beck Energy Corporation
48^7 Harding Ave.. )
Ravenna, Ohio 44266
. . ) .. . . . .. .

Def^^ant

Now come the Rlaintift, Clyde A. Hupp and Molly A. Hupp, gy and through their

un:d^^igned ^^unset; and for Count One of their ComplaW fbr declaratory )^^^mem,

against Defendant, Beck Energy Corpomtian$ state that
. . . . ,. .

(I) lb!-aint-ift, ^lydo A. Hupp and Mo's#yA. Hupp, are individ^als residing in Mrsnroe

Ohio, are husband and vAfe, and a€e, the titled o€^^rs of- and in pme.s?t



i

^
N^0^

SO ^^A

tjza

cif

{
1•

pO-5-sessgon -nf certain re* €c^^^^ ^n Monroe ^^ourJty, Ohio camgpl^^^d of^pproxrmate1rt.

tKree hundred and eight (308) acres (hereinafter ^oftr^nced as "Hupp Acreage").

if2^ ^efersdant, Beck Energy Corporat€on, is a. corpomfior^ du^^ autho` and

exisffng under an-ol pursuant to the laws of the ft#e of Ohio and, at>ail times relevant

hereto. conducted b^^^^^ssirs Monroe County, Oh6o..

(3) On or about May 4, ^004K Plar^t-.lffs- ar!d Defendarri entered Into a co-itain Oil

and Gas Lease r^^^^^ve ta the Hupn .A£°-^^^^ (hereanafter "Hupp L^^se"), which was

subseauend1y recorded in 1loI. 118 and Page 2g6 of th:e records of the Monroe County

Remrder9 A copy of said Fiupp lepai;e is attached hereto as Ext^^b*g* I and in+carporated

herein as If fully rewrftra.

^^^ Since thie date of th^ Hupp Lease and in cor^^avention ther-scf, Defendant has

h(A prepared to ddt# a well on the Hupp Acreage, has not dgil1ed a well -on t1w HUpp

^^^amF and has not paid any roya(^^s W Plaintiff.

(5) . Plainfift are. entited io a dedaratory judgment that. the Hupp f^^ase is

forfeited, cancelled, u.neraforceable. vcRded and held for naught, for reasons including, but

nLit limited to: the foliotWng:

;^a) £3^sfer^ ' rîi ^-^d express coverian^^ and breached imrslEed

comnarsts which ar-ng-e h;^ n,"ratiot^ of law and Ohio public policy,

including but not Amiiecs i0 the covenant to r^^^onab^^ dID-Vels^p the

leasehold, the covenant to drill an expioratory weli; and the ^^^^^^

to condtict all operations that eftot P6aintiff a r Q lty lnte^r^^^ ^^

reasonable care and ^ifigence, and



(b) Defendant abandortad- the Hupb ^^ase and the leasehold inte€est;

and

(C) T;,^ terms and conditic^^s of the HU^P Lease as to Plainfft are

^^^nscionable; and
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(d)
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:The ter^^ and coiditions of ^^ Hupp Lease ar^ ^^^trarv toand

violative of Ohio pub^^c ^sl^; a-nd

T6iere has been a biluff^ of considera;^^ as to ^^^^^tifls-; and

"11he ^ ^i^b'le rer^ft^t^ ^'-^- _ ^..4.g ^.. a^axwerae^ ^^''-. Hupp Lease to b-e forfeited,

cancelled, unenfomeabB^, voided and held for naught is appropr^ate

and required as any legal remedies would be inadequate, as

monetary d^^^^e's are not aseefti^able, as a forfdltuc^ ^^

necessary to daju^^ice to the pavftes, and asf®lfeWre €s waffanted

to assure development of-the land arad the pr^^^^^^ of pia"^s,

interests:

. . '.3 t'A.;fi,ai ^7^ . .

Now come thePlas^tiffs, Clyde A. ^^pp and Molly A. Hupp, by and through the

undersigned counsel, and for Count Two of their ^^plaW to quiet ^^^^ against

Defendant, state:

(6) Reatlege and reaver the ^^^gat€^^s containad in C-ur°at One ^zio if fully

CI) Plaintiffs are entiged to ajudgment; ^ursmnt ^^ Ohio Re-jised Coet^ 5303.01, .

^^^^^ng tWir title as to the Hupp ^^^^^^ as ^9ainst Defendant by and through the

forfeiture, release and cance,llation ofthe Hupp's Lease as a valid encumbrance of r^cor-
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^n^ ^y ^^n^^^Sf^ing any interest which Defendant has or may claim to have in the Hupp

#Fwr eglge.

^^ '..: ^^^, ^#^:intif^^ ^I^^e A. Hupp ^^td Moliy A. Hupp, request a de.a^a^t^

jdjdgmenf as specified in paragraph 5 above; and' a jUdgmebt quieting Oi^ as specified

in paragraof€ 7 above; and for costs and such other and further reflef 'as to which said

Pria#ndr.v may be entitled F-kf law or In . equfty.

Now corne tt^^ PEaE;n^.arry A. Hustack a^d ^„or`s Hust^^c3^, uy aad ^^^^^h th^►r

unde) . k ned counsel, and for Count Three of their Complaint for declaratory lud-merat

aoajnsf Defendar€f, Beck Energy Corporation, state tha1..

(8) Plaintfffs, Larry A Husf^^^ and Lori Hustack, are husband and wif^ and ^re.

the titled owners of and in present possession of certain realty located in Monroe Cours&y,

Ohio ^-omfsrised of approximately 89.76 a^res (hereinafter refer^need as "Hustack

^^^•

(9) Deferidani, 8 edK Enerc,^ ^^rporaflon: is a ^^^rafion duly auxhor . d and

e ' `ng unddr and pumuaaat to the i^vis of the State of Ohio .. d, at all times r^^vata`

^arel-n-; oonducfed business in Monroe County, Ohio.

('t V) uii or about August 14, 2008, Defendant, as lessee, and Alonzo F, Wilson .

and Sherry S. Wifsors, husband and wife, as ^ ^ ^ rs, entered Into a certain Oil and Gas

Lease which was sub :^^^^^ recorded in Vol. 174 Page V-Q- of the records of th

e Monme County Recorder (herei :er referred to as the ^^ustacc Lease"). ^ eopyof ^ald

Hustack Lease Is attaohad hereto as Exh!VK2 and incorporated herein as if fally re%Tjften.

Ptaintft' ommers#a€p of and tftie to the Hustack acreageas subject to and encumbered b;r
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the Hustack Lease, as.Piaintiffs are i^^ ^^^^^ors 1in Int^restfo the oriainai lessors as.

delineated in said Hustack ^a'se pertaining to the 8915 adtes comprising the k^^stacr

t4o,reage::

(11) Sir^^^^edatootthe Hustac'x Lease and in contravention thereof, Defendant

has not prepared to d€ll a well on the Hustack Acreage, has not dd11ed ^wial6 on 'tk^e

Husitack Acreage, and has notpaid arav royakies to Plaintiffs.

(12) Piain ffls are entitled to a declaratory judgm . enf that the Hustack Lease is

forfeited, cancelled, unenforceable, voided and held for naught, forreasons ino4uding, but

not limited to, the foiiowtng:

(a). -nefendanf ^reaohed express covenants and breaohea imp!led

covenants which arose by ^arafion of law and Ohio pubIio poticy;

inoludirag but not limited to the covenant to, r^asona bly develop the

ieatehold; the covenant to drill an Mmdorato^ w . e!!9 and the covenant

tb)

tCl

(d)

to oonciuolt ali operations that effect Piainfft` roya[ty interest with

reasonable care and diligence` and

Defendant abandoned the Hustack Lease
-
and the ^^^^ho4d

Interest .: and

The terms and cor^ditiorss.d^ the Hustack Lease as to Plaintiffs are

uncoiisoionabie; and

Ti-te terms and condkionsof the H^^^k Lease are ^ntrary to and

ktioiaflve of Ohio public polloyF,and

(^ ) There has beer. a failure of consideration as to Plaintiffs; and

T'he eqttftabie remedy of decia€^^^g the Hustack Lease to be forf^fted,
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csnr_*lled, unerrfora^abld, 'Voided and hold for naught is s fs^^priate

and required as any- lsgar r medres would be ^^dequate, as

m?^^erv damages are not asertainable, as ^ forfeiture is

necessary €o:do justice to the parties, and, as forfelture 6s warmnted

to assure deve'^opmenf of the land and the nrofect'torr of PlairBtft'

^ ^'^^ EQUE

^.

RE
9 ui 2

&^ 0
N®

ss
ft '60, ^.4oz
w '

^
IE . I

}^' S O b

Now corne ttie' P9sintirffs, t.arr}t A. .Hus#sck and Lcfi Hrasta:cli, ^^ and th^ou^^, ^ng

undetvi-gn^ cour;Esel; an^ f6r Count Four of their Complaint to quiet against

Defendani, state,

0 3) Resflege and reaver fne- a(#egatons contained In Cour:it '^^a as if :^ ^

tewiitfeC`! herein;

(14) Plaintiffs are entr^d^ a i^arr^enc; Dursual^c tt^ Ohio Rev ^^d Code M^O^.'^^ ,

quieting their fftle as to thM Hustac)€ Acreage as against Defendant by and thmugh the
. :- . . .

forfeifure, release and cancesiraiion of the Flustack's Lease as a valid er°Hcumbranto of

record and by extinguishing any interest which Defendant has or may claim to have in the

Hustack Acreage.

Wi°eref6re; Plaintffs, t.,ar:y A. Hustack and Lad H^-1s^^ck, request a declaratory

jardgment fm spedfied in paragraph 12 above; and a judgment qraMng titie as s ° bBd

in paragraph 14 above;, and for costs: and such ^thw ard fu r relief as to which said

Pilainfift may be e"Ufied at law or. in eqvlty.
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8o£^rapstSTC:^ ' . - " ...

zcf,s;v9c^ ^^:^i . ;i^_,^*f,^ . ^,.^^°°•^. :,^ ,^ , &#^a^^Ya^^

. . .M.. . oy.m

.......,..... . .,.-... .. . : ^^ '""5 . : ...m...........M.M..w w....-..•.

WMVMUA?L

r ^ ^ S^ ^ ^^Y;a ; ^ ...•.,,^^,.,, ,M^,^^.^..^..,

^-r/asi'.:.r^i,,^AktO^Rttr^L.' nb4a^b^sf/s¢.F ,:•-.^'o:^.

Crs
. .«..«.w.. .«. ,.. '.. ..-..

... .. ^ : .

..1^'a ;4^" ..:,.^„•^,,,^'^9'^ ..^...:^e -'` " " ° ^ s ,a o .', .

^ '^'. , . ..

^ ^ ^ ^^ • ^ ^^^^^^^^^^^^" ^^ : ^^^ ^^^` ^,'^^^^^^^a ^ ^ ^^ ^ ^^ ^^^^^

aS^

r.

• ^ ^ ^ ^: g ^ . ^.„.^ ^ .
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II
COU.•Ti Yi 1^^OR PLEAS

^
b'

^^"`

S . .

j ". t P^

f ^;^;a`^T OF ^. ONCLE^1X OF.CO^^^^
^OM^^ ^^Y,, !aHT0,^

LARRY A. HUSTACK CASE NO. 2014-345
991 Brookpoi-at Drive
Mw ^ Qb-io 44056

t? o
^W

c

^^^^ EI3 ^^ASµItNHUSTACK ^ ^^ ----------------------
^91 . .. 3iat Yzive
maoaftia, ;do 4406

And

:LAW CE HUBBARD
3685 Y on-A3 .a ,

Ohio 43£^01

And

I^^ X RLMDA -
3685 ^^ to*y^&J= ' RoW
Alemdr* Ohio .43001

DONALD W. YUNU-Ey
P.O. Box.248

w WAftmotms, Ohio 45767

-i
,,

.. ^ . .. ., E . . . .
. ^ . . . . . . . . . ^ ^ . . . . . . . . , .. .

DAVID OPS
48433 ^^^or FU^ Road

ONo 41793
^ ^ . ^^. . . .. . . . f ^ ^ ^ . . .. ^

P



lfto-

:^^^^ ^^^^ ^^^ORN-M-0-N.
4857 Huft^^ven^
gwmmk Ohio ^266,

.,,.,.... ..,;,.. ,;>,,.^

s :.

r.

Now cme P^^^.. sQum -̂  Hustact- ;"'' , " Lawrtna ucnus

"fbibbW ("Hubh 9)? Daa3d W. yan-iq rYt3%^ey 9M David MqJbF$ C `c)r5")9 by and

throi# undezrsagm@d +ryaunseL and for thw ended C `on Conspl ' DcfaWant

Energy ^.d3T^f^ (^:e..̂°°'^^ m u^°.^EO and E 4^^ d.a fallCpws,

^^^ OFT

1: Defendant Beek agy C zat€m is an Ohi.o.oorpo 'on with iftp ` -„ ^ ^^

^^^ of ^^ in Pc^ t Couaty; Ohio, ant-11,%a$=.ch- >iduca ex '^^ ^Z^z ' m ^ momve

col=^r, ^ hio.

2. 'Bie R=Wm, lmsbgw and wffe. are titled ownen.. cs^ and m presmt ^ on

^^ -mtain roWity located in Ma CO , Oh-io, comp6sod of a ` ly 89.75

(hereinafter r-fa ced as `Hustner. ' ,

3. Ttmc Fmbbioxis, husband and We, am titioa ovmers of+ and in pomt possem'on

ot =Wn l ty lowed ^ ^ County, ahiox,oo ' od of appr-o etv 46°846 WMfesi

Oerciw ' aet- c^: as ft 'Hubbard Acu "),

4. Donald Yssulo;y, is titled s^mer o4 and in ^^^^ ^^asion of, cmiain reo►

iwated in Momo County. Ohio, oonvdwd of approxim ?^ 50 ama €^ mfinvacod as

'Youlay Ac-rWe").

2



S. ^avid. AUjoas, ie titioi. ow- . .^ ^f and in we yt ^stw= or ceftain r^^^ya

^ tedin Ma^^^ ^Im% Qhio-y co .. ^ ^f VpzoxhMiy 54 (b mt' er

^jcan A^ ^ e
R
):

^. ' ^^^ the ^^k En=-v ' ` 2fi0u^ entm^ into oil and ns Imes wath

vaics^ lad ^^^ of rtaity 1. .^ ' ° in MOme C iYs ^^O-. ft^ in eu..: : of 21o^^

^ ^ of lod.

7. ' ^^^ ^^ ^^ a st=dadgorm oil and gaq a^ with notoniv ffie H%^^ .

b. Tbaley ar►d Majcm, but also with y 400 ►ners in Monm coutq.

T h e !me .. at Lw ^a. ` " lita,^^n appmr ideu^.z^-4.

9. °rhe HuAwb, ^^g w..ih the ^ ards, Yoaley. M4om and sppmimaWy 400

^ in ^^nrw Couatyg CXWUW r^ ^^^ with BW*"Qr s^^

^^^ m interest ^ said l g which ^ tWly ' . ^^ to pW , ` ,. B41ibits 14.

9. *fthe l.. con ° t '.° : m wnftW to and ^^Mve of

Cbo Public Policy ^ ^ ^^^ ^, among ;

a^Veloprncm:,r - -

For RU cf ft lewe$s ft Lhefbn6mi ^^^ ^ ^ ^yamts =L1

m ^ wbi^^ ^^ by op 'on of law s^d OW .. ' ^^ ^olicv. iwl ` but not Umited to

the covenzt to ;ably develop the l 1d, the r^^ ^ to Ui .^ ^ ^ ^e% and

^ covenw, to c.o .. an opwatiom affea P ' `^^ Mrahy intmW ^^ muoubit em

and difigenm

3



OV-NTI - P _ ^ ^°

M Plainb s, LW ^; HWOok m€i LAmi 1i k, ^ has. and ^o and Am the

ti:iie% Pwrum of, and in pr poss^ `. n ot Cerwn ^ ^oc-at^ ^ Mont Coupt,,r, Ohio,

^ornprised ofamoximatoly 99.15 .

I 1^. {"Ju or at*ut Aupst 14, 2008, Def ar, as J=sw, and Ala= F. Wilwt ana

^^^ ^. "i^^.^^, husband md vvift as Lasc^ =terod into a owtain: oil md ^ with Bftk

which was subsequently . ^ed 'm Vol. 174, pgg. 229, of the i^^ ^f tho Monro0: Cc^^y

Rwmla (bminAftâ . . wi'efmad to as tho I:ffit3stw* "). A eOPy Of;Hustwk Lean Is ^hed

1l as Exhibit I ai;[6d ^ ^ ratF$f. herein &q if ,iOitAy . . ,s^iee" `- p ownership and title to

the Hustack .^^p is s*wt to i , . : . by the Hwtuck loue, as ^laindffi ae the

Succ ^ in^^^ ^ ^ ^^gind L-eswn ^ ^^neated in said Hastack L i^g to ft,^

89.75 Baas comprising the H • * Acreap,

13. Plainfiffi$ _ ^ubtaxc^ and Michd:^^ ^ ^ ae hwbmd nd wifo "

.sm the titlod o = o^ ad in p - t pcisse 'o n og mtob maltY Ioc.ged. in Nimn-oc Caunh ^ .

Ohio, `srdot ^)y 46. 6 am%

14L NO or abottt March 2, 2006p De _ i, ag. . ^ L̂eswand Uwrenm am*

Hubbard, husband and ` ^ Lp^s^ . ed kus a owaxi oil and Jps icue .. ^^ Wick

ww sbsequwfly rftorded in Vol: 1451 pg. 117, of the records of the Menroo . . Reco _.

QM er . nW to as the Ifubbard.. . W^ A copy of ilub ^ is aumhad ^ o ai;

Bxhdw.^ and inco, ^ hemin w st fr.Uy revai P ' ' ' ^^^ and title to the

:fiubbara$ Acreage is. ^jca to ^.and , ' , by the ^^bbozd L , ss P1 intim m the

p. ' ' g tosuctenon -m interest to ^o onOW Tusors n deimmted m md ^^^bmd L^eaw

the 4^. the Hubbard Acmv;

1
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Is. PIDowid W. Y ey, is thc ii^^ ^^or of, and an - 1 ---̂  ^^ --^si^ ^a

ca m rwrv ic^ed'm Momoe Caunty, Ohio, . lmls.ed ^: aPpm• _ ie€y 50 a.-M:

16. tn or about January 29, 2005; r►e.^^ ^ ^ lhssm eai ^^ ^ ^ o W. Yon1ev as

^.essor, enwred inw a certaim oil and ga Ie^ewiEh Be^ which was, sa.bsquently.aec ;x,

Vol. 98, ,P& ^1N'of the rmords off the Monroz County Rem _ refated to as the

"Yon1q _ ; e- "). A ^-^ of Y^^ey Imm is attached hmto as 3 and inclarpmvw

heroin as if fiuUy revnittim. Pisi?%filFs ownership =si fitle t cr the YtauIay k^t is s6j to

and owumbered by the Yonley Uwe.

17. P#a T3avid Miloozs, is the fi€^^ ow= ox, and in pam1 Possession Of,

ceftu rrdt-y l- mt ..- ^ Momo-, Couut;r; Ohio, co sed of asprox" ely 54<5 sam<

M ^ or'^out Oftbe:• 11, 2005, Defa ndart, as L . ^ David Majorsu " . . . e,

otm-ed ito a cortain off and gas lease with ^^k Vnkaz was - . uwfiy reurdod in Varl. 153,

pg. 260, of the mords of t^^ Monme Couuty P.^^r (hemb miftor refored to os ^ `°°V"

Le°`'^WA A ^ . .. r u xf., A vg ^yla ^̂ ^ Lam is ^ bwvto as Exhibit 4 and i^r.rro ` as if

y rewtittea. P ` ' s ownersbip and title to the M y _ Aamp is subject to and

. bered by the Wiais Ltase.

19. . Siaoe ft dat of the Rusiae^ barcl, Yonley Madors ba

oontm.^^^^on :'' wf, aRe iuz hu not prqwed to dn1^ a wdl on th^ Bus ° A .... t

Yonley or Mqiort ^; , hu not dniiiw a w4 on the Hustack, Hubbs^c^ ''on.tey.,or MAJ€am

Ac ^ and hu not paid wy royalties to any of tham

20. P'^s-mitiffs s^ enfi - to a declaratory ju. ^ dud the Flus a ft

Hi.obmd lzwe, ^ the Y^^lkv T^^ and ^ ^^^ Lease are ^=fom fbr&iteT, cmceIIad,

^
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11

r . ^^ ^ void^ anti bold fta^wt. for renv^ ^^^^^ but no^^ : ted. to. ^

(^)

(b)

'DefmmtA be.d C. ^ ^^m and br ^ implied ovmumu

grom by opetatxm :^^^ md MID Pa^^Ik ftIioyy including but not ^ed to m^

wv to rewo
nably dev

elop the l boId, the cove=t to dnui aa PXpl k^

WOIL uad the wym ^ to ^tilli't All opemt1o5^ that aiffea Plainfiffi, Y^^vAlhr

W '%ith rmonWle em atui difi ce', 8tnd .

Dcfendmt abandoned #he Hustack, Rubba* 'Y'onl+ey and Majors Leases and the

+^^dA! • . ^"AStPi$y..^. . ^ . ...

lC,t 'rb.o ^.^.' and ^^ idiisns t?f'#b^ liu stack Fubbffid, Yowey andmajom . . .

,tO P3' ^^ le;and

ft md ccsn&#iowof the Hu k, Hubb an, f mlq_ and Maj on Ldmw ^.

M. traty to and Aoiadve of ^o Pub#^ ^^^ey! mid

^e^) _. ,._-_ v hu .: a ^^ of consi 'on; gnd

(f) 'I^e aqnit^^^ remedy of dwluing tbo H. ck Haabbwd., Yor^^^ and h*ozs

Ltam to be fbrf°ei^ ^^^ m Ie, Yof and held for mugb# ^^

mprWe and TNuired as any le^.a r m `es woWd be ' . Ateg as M* onotary

^ =g% am not wertainable, as a fo ° ^ ^^ nommy to do iuwce to the

Pardee, and. as fwfeitm is Wa .: ^ w to . . e dml .: ent of the laud ^d Ehe

P"tt't^^ pwUVITS@ ' F$.

^ ^. _ .

21.'. Now ^*ra.c#he .^lairWffs, Larry A. lk;^^ and Lori Hugwk, ^^^ and

Mic -e Hubbard, Donald Y€anler W David Majors, ^y and tbr h the m€ ^ ^ . ^ `. ^ ^4

mid ^'sa`- Cou€€ 171' 01"€hOir CWnt, w a quiet ut^ againg ^^endan^ ,

6 ^



. gl the alaePSOM contained in Q^um I u if

b) `,. . M we 'tled to a ,^^j^=^ ^ ^ ^ : t i^ °o

vi ° lbeit f^^^ ^ to the Huswk ^, the Hub . -̂ ----- - e, the Yonley

Amage and̂ dwMal'on'Acmp^ ^ apiot Deffi : - nt e^y andtugt f ° rel ^ md

# elhd^ of the H .^ Hubbard; Yo^?^^v aw majors' eg, as vWid on^^ ^ ^f

rwOr+d, andby Ox " gulsbing any intcmt "Athseh Ivef" t has or may c i m tD havo in ^

^ 6k, Habbud, ^^ey ',W 14jois Ac. e..

22. lain ' ^^ ^ ^ as a C A^^^ on ^ of ^ eives and ^^ other

^ady stmW (ft "^^) ^^ ^e appfi le provisic^^ ^^ Rule 23 of ^^^ Rules of^

Civia.ho , Plaintift ^ ^^ of the Cl " as `4 "̀all

^^and in Mo me C ,, Ohio, ^ ^ ^^^ under, or wba ae succosm in ' .^ Of-
°. ^
^ undm . a gmxkrd . oil or p,s 3 ` with Book . Un `O14 *" O BO&

F-a , ^ ^ ^^t drilIod a tofl. well°"

23. 771-is caw is b^wbt as a Clus .^^,^ und^ ;^e ^ (A) ^.^ S^2) wWor ^^^^

af tho Qbi^ Rules ^f Civi1 Proo*lutv, for the re^ons nt ft& in ft followkg panW%ft

24, Narmen °ty Tho emb^ of the ^ am w numaous that s . t ,^oiuda ofg

^^ raember is . =Xadicdble° L"n b^ and ^1=4 and subject to a,a^k ^.- ^; ^r x^^, tht

^sr ^ MOMEMS wuu W ^^^^^ ^ ^^

inung to LeSSM, under a Be oil and ps I .9

^• ^ ^ =dPredomina=, Ihm - qro^ sub ' ^ , ,, ^ ^

q. edom of law ^d W co ain to the Cts.n to the ^ Lease which oontmi tbel

deb ^ -' adoaa of 1i^bilit-V in. this ^^gadan^ ma^ which predomin' : over ^^ othtr ^^^m timt

Ii
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.• . ^^

affixt onlj ittidiv' . . -. CI ^ m. n . Amoq; the ommon q °^ of law and z^t at the

.. ° X-

T1^ ' ^f the *-Zi t^e J=sm ' Beck ^gr, whcdw th^
^ ^ evio^-w public poboy aa that it is a Ieme in Pemew"ty, wh .^eck hi
lEra wfil$ ^t mcp d inwhed eov . ts . . • ^ ^^^^ whdher .t t̂^e i .

^ PWAsa^ ut IMOonsdonobIeR whaffier ffim wu a Mm
comid 'on; and whe&^ Ime and l ld in# . wu abawkme&

26. T,rpic " . The dWms of the HUs Hubb , ^^^t^y and Majors ^ typiew

of, afnot k.^^.&4Ik thccla' $; of the O^ bem ' t^^t mli: or- ^'^s^ =ewb= m

subjed to the &me ef tho &xaae 1 with Beck.

27. Adqmy of Rep:C` tftfiM P . Huztack, Rnb wd, YvW?ry ^ °or$e

arc more tho ^ ^ u-ae Mrftmtgdves Oz ft Chss, 'm that Th^y eaen have ° . ^^^ ^ ^

^^^ ^^ Beek Ener^r Comotation fo€ c^ ^^ enIo*mfim or the. succems ^ ^

^^er thesame l . , n hav^ iffl, of the other ^^ ^^ ns.

28. Si 'o^ CLW rcpmmtofioz^ ^^da EL ftr and efficiew me&4 if not

C;leSS membws out of Coun^..

Wh , PIm' . '^ ^^ Members . . d ^ ent . . •^ the f q-and

enY^^ ^^ ^^^owin o ` .

otdy raethod for adi^^^ ^^ ^ntro-my, 'r*. is ^^^ to adw available m < T"r&

Couxt hw j ^ `^on over the mmed . Pimtffi as weH as tLIe putave p ' . "^ ^ the

Defcodmt The P ° `^ ^ ^^^^ ^^^ ^ own land in ibis comty. The ^efm^

conducts, business in ft Cosn#Y. Mw^^ are na.p^ular ovcni ° indiwhw immm of

any C . member : ^ -' ,^ pms on of th ol .` and ^^ ^^^ of ^ ^ treatment!

and to '. on ^^^^ liti `c^^ ^^^ ^^w* iue ° 9 poten.. ..^ ^ ^^t

a d j a ^ ^ ^ o n of co u W u e s , a n d wa g o liti . g a n d j u d k € o l rwo ^ ^^^ kv'



_---

=fi^, Pl^^' ^: . ^ d^ ^ jud,^^ u ^^ ^^^A ^ a j^^i^^

qui '' tit1e as s °fied above, and for costs and allomys fee s and'otbcr - . er relief b

whac-h ^^ ^fiffi may be mtitletI iri law or ^t3%

B. Anv and-O fmdw ^^efu dab Cour°t d. just and p. .
°

R ftym*M

^--
7 =-AA ° -^. ^ - --^(0029923)

^^^^ & Andmss p LPA
222 South ° stto
ALm-)a, OR 44308 : .
Tol : • 330.37&2700
F ^- e° 330,376.4377

and

ft : d V. ^^ (0007078)
SIater & zmz
. . . CUCS& ^I=L SuiW 2210one
A ^^ ^laR .
"^^^lep e: 330.762.0''700
Facsi^r. 330.762.3923

and

iim W. ^etm (Mi9 3 ) .
Pe Law OiEces
107We ^Un S^1`8d
Woodafield, ^^ 43793
Tekpbo : 740A77.1681.
F^csirdk: 740.472;1719

ATTO - _Y FOR PLAM^`,^S

1747419 v_Ol 1 O109.0109
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^o ^if3^^^rr'3sa^vr ^/^Y>^¢ asks^»sy^^9y>a2^Y^z
fss^ r f^^9r7r t^2^`^r^S Aalq ^^ts

$,^ Nf, e: d^'f^; ;^; l^ /^Y.d ff'^e zr',6',er•C+^ bi^ ^9i ^t:^g; ^%' ^o ^'fi rrZ.a9ldXk .'^c, ^o' 4Yi ,d d a+7 C^r'&4 ^.4 r^`aAkL^ 8'^` ^^'li^ .f f.f s94..z^
'.i r 5rk cY ,c ^,$ ?,E IS

:; ^^Yr^' ^ Y1,f.s'w'g dcrn! sr. bif^Fffi /'7rlq u^h ^ x^o:;fua bzrr,s9 ^ saNn x^..^' r, t^1 Yr.':s^' >r^ ^Y.r. ^^z a 3',c is3^r.
Gn

M y ur.a,ass x,dsF+s68L tr 3.+s

. f^kY..^,'f.-^-^rz^ rt fnc ?tr^cs': or,r ^
rrv f^.;rf^ a'^ ^{s>,'rn r.d4 rr.i,^.r sRY,^,^ r`!^ ^'i Lrr'.s'v^ y ^ •.

sx^f':bY,^vr^dds'^as:vn. / ^ `} X^ "^ •;s^cs^ . . . .

^.;"v.;A-ai ^.̂3-- ^,f.^L ^t^=^„^' . . . .
. ....d--•^"'°

...h^'Y^'

..

M..^^.^' °4.'^'Jx,^"."' .
^^^ • ' w.. - ,,,...:.,.M., .-. . ^° ..'.

^ y^ N .,,w.wN w^ .,...^
't' •'.'.._,

-----,.._

^33iB8^a¢Y
.Jy. . M : . . .,a^o.^.as».z....b^m.-,.,r•r...^..-.xd.. . .

^$^Pn .^,•^e

^89^Acssob3x
smra s b^ a^& ^^B 4S ^8 ^ 1^ ^ 8a

, = 8^^^' ^^a^^r^^^aat^s^^►^aia^^e^^a^a^^„^ ^ ^e^ ^^;a^<^
,,...^^.r^et^y^z^ ^,$a^^p^r^.b^tex ^^,aa^ASw.e^as^

t^^ ^.3^aa^^^t^^^-^^ •

°^'^«csidb4^ ,

id^aBetFa^, ^
^ ^ a>^ x•: :cs om ^a; as sr^-fba3Teuat a8^ ^ .^+̂^^^^^

4"t5^^-n^^p»a;3.zcs.'x.^ac:vldmz,^s6.

d a'.c 39z`/Y'^' w^ .^ ^,/ p, ,^ 1 5-no- Y •+'+Yf.^' St F:4MY- -atlcR
L's^ ^ $ah.dro^^c.>^^<^dF4si.Wfifvr.^ 3•^".Gr.ca.ar/.^^r rva;7riWj'lY+^ss ^,..-,r•`Tr.^.u S^lAf^tf ^^,'gG'-t9"v'^//.r/^.

3 ^&vsus' zNl.vRpG.^:cr .wrf.r+ir.4'rL{E^1er.^+,Yfdikz^3's'fs9R^vts^o#» dDn''J^ + .:,^

^^ ;ary..<<.^;rr^i aufl :^rf-`^czEr^^3zc^s- <^iPh,^r^^^+3r^.ok2'^^`f1o2c7sL,'r,ct^ rvz3Y^nx^fiP'"& %+^t-«^l'^i . ,,..:>:

r^f^vsi5^'ci^^'^^^^ z7 rfrfH^^^M^r,irl.sru.n%vlcr^s^d-fr^'"r^y'^^y^^^7J°1^^:%'^^^^.crs^;rr^^rTh^ws^^t-,rhii^'rf,^cic â»^

^;H,yy,rau%ww ^'^zx..u,cf'i^sr^.m:c,u^s^•:^°fs^^enLZ,̂^.^t^;dt'rrx^3 '^= .
^.^risa»F;na`lrz;s ?.vrf,s^^a^^r+ttn!^raa^.,z+`

,ytxd^^rs^a^'^%^•,sz^iYrivsf,:.raaafi%sz^synr^rsu<^d^axa^

r! "^NrRSyYI`h^^ ' `^;^hML`A/,CJ/lh`^^'^"" yJ''S9Yae^^.Yl1^r+i^G^f.^y'4F^"dHfYs.f3t_4,^`^y'>r"..d9£^^^^fr Y ^Y^+A^^
'.' K Y; l/. ,3+•./N. 6'N' Rr.:4J,^i,' G.^ r3 %^ ^^.^2Ti. i/'....,̀E ^I''/.^5a

N.G GS ^^^ ^^^ ^,$ ¢^^'d'^^Js^i7t''.+,, 'XC'+G2 }e7 lF SY.f.i.' t", ^g''G m$55 BaY^!$^ Ft^A6 S^
t .^+"Wi •/$/+^.S:3C+'1.'^`6'1G^ f/J' ^$^ ^l '^al'ti'.'Ti+ {^N'^3f L§STLU^/.df.R^l9 .

^ .^Jx±/.t^.mf.^r.1'4'fC•`rN"f^^+i^,sJ-a.5 _• . , . ,. - iro a ws ^ ^&

w'x s

Y S. 't+'- Z.^w.c?/. Y393G Uvr.o'/,c^ lC^. 'de ^a.
vai}1S^.^o^+J^ yf..W.nrS'. csrz9. :^4E^,

..•.^^ ,^.ri,vfl^;vi.u:Cf^f.4.^..c}i^•:u. z4^^RR^$:gW{^c{ fi^'^fd?r,5-+rh ^k tFP^s yi3%sr.srv-^..^Si.h27r/.zus .̂+f^^ rr}'i.r^¢rae wote.^s..laet wnvgktt... ... .

. . a^'/^,a: »Grs ^si i°%: -*!`•s l r,. Ec: a-.cL i I'.^ ^ fi az^s^O".y ^!`^a', as..''uz U'.raxs ^.i .: ^',^a cur^.^ ^, ^ a- iv ^i, sru.us it`n ^tc ss:r^i.&'as pif^/, ^` .

$. ^C ^ Fi;:? r, xr.2 :s`•.e7 L. yv,^o•1•.^'^c s^i,6r.g 'R'i$ @sr Y^, i,8u,o: k f^a''.Ja Y' n^'ce :/^ [i'^st?:ir.• •^r;d'fxti .t 7;^i^5 yrr/.L^X ry,r ..ca t Y^f,[...r,^ m'. t/.^?!:; 4- t.. . . ..

¢e^r>z^, ^rf/ 3' ^/.=s+¢ Urrre a^r^, ^ a rycro„asr, xtv„ 2u eyttm a5Eas5 ^i 527 `^' r. :. ^' r^s.u^^i^. rr ^ rY^ acc'^fi
^ai x^ ;y+rs'/•ra ^% m.c9 Kw'.A"q ad^ .,
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f'!k?`^ 34'eYLe`k`^.•'.̂"fitYd^ Y/l,W,.,d.1'+^Cf'4'l^YB,s îfbJ'.Li^K^3JSfS'+YC^F'.di.r'i,.../... , ... Y/.<. ._./ £st 7@NGxA8"1.4

7l1o.^.ci37 ¢d8ia1'd3^`1Lt//LTly ';/ .. Iu7:ti'•aS,?J9fiS^C. i9CHX.̂+. •.

" °^,m^33.iFP,fi(ePfSYY^^+?41d^^56^9?d.dRR^fR9^£4+Ri1!RG^+^f'^f^/^.^X.f^i,6^.'9Y+5'rS^'If^7^Qafa`^'(^ .^.:^'/.+XrbSL'jP,5S2^sTIG-^4f,^'{Q.
.^^,w,,,w Al

.^^g3 1'll.'&9+"TD'di^/ir^9?^J.-lt^Hv̂^.^'^/^YIfdA"f^i9'6C'N4'.^'flilT.iA?(<Y.3S'a.Y/1fK''Z6'̂ 1^51^'S^F8^F7."9i9t.^R@^&^2'7^^^^'^'C;f+<Wyf.Z'jt'?+YN{'df.̂i.^,

s^kbs 5,isp^6.^fl.c&^F :^:e^'^Yl'.!/i "vs sxY,^^t^.syis? .ryr^a ^' ^t 4"i9 .̂'gV' m, v.C^,? s.wC^ Y+^Ak^ss'i.d 2. ^ft-e§4 i^# ri,^4^^a .fc'^ ^ xi,vR/v,t 410XA,

A^=;a,s^fsrii.^wz^^<i.^zf^X#r^f.^rc^',.^eara;?'-?,^s+^Y>w+^.Gr.;,- - .. . .

^ A&Y^I.czYSYv"SO;TS'r. ^i'.G5`1^k'ln.f's ^f G3'f'.. s^%1'^. 2°' 4^ ^'ih'u,- }-d'',^^/^i 7^'4 ^;? ^'^ %:, "y^-"r^y; vK3.^Y3:^YL. '1.^9.^' EC"/.4 G'. ::cu ;3ffb?i P't^',to: F(,, ^!i.

'^^1^`f•c].`^a^-&L'l.G6es'!r'13u1fLi:3^h4tl. l^^iY^"+S4f 3̂+f,5rri.l:4.3iil^.Z'1#?'.N.^'kt'Ut, "E,w^'i.6fsiitiY
'/y 'LS-3l^yf.6 t^i YY+^.7in ^e5^'•35?7., .'1P ""Ol' "7 ? ^ :d^Cl °k ^d.t 3flx;. ;"+didS:i' l/!fN/.d7^YF VA Bv.^/•t> v-0 ARA3,{¢y!'.i &raXi, U'I:d.a r/ KyNl2 *.:

E^sY'l^w"'F'.+.Y"'Yc6'+l/^'(9+C{^s.^`f71^.. ^i.^ .^U1.i^io^F^siSL^^.2¢ff.29:Wd^/dii^fG 3..tc. Y^YlbXtl.gs^iY^ r̂A0- G,4MW/,,V 34 13/"'a`cW
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CER TtFICA ^^ OF SE^^ICE

ihereby certify that a copy of t.he foregoing Second Amended Class Action

Complaint wassent. by regutar U.S. Mail, postage.prepaid., this .̂ 0th day of September,

2011, to the. follawing;

Beck Energy Corporation
4857 Harding,Avenue
Ravenna OH 44266

^

Peters
t ra^y at Law



EXHIBIT 3



.: t . _ . . ^-... v

t t»ttl ..
t . j.l^^sly .

I J'

IN THE COURT OF COMMON PLEAS i
MONROE COUNTY, OHIfl

LARRY A. HUSTACK CASF, N10: 201 1-345
997 13gorrk.pointl:3rive
Mamdoxiia, t?hio 44056 .:i

Rnd

LORI HUSTACK
991 Braokpoiaat Drive
Maredon* Ohi'o 44056

Aaid

LAWRENCE HUB BA.RD
3685 Joh,nston-Alexartdria Road
Alexantlria, Ohio 4300:1

And

MICHBLLE HUBBARD
3685 Johnston-Alexandria Road
Alexandria, Ohio 43001

And
e

DONALD W. YONLEY
F.O. Box 248
New Matamoras, Ohio 45767

And

DAVID MAJORS
48433 Keylor Halt. Road
Woodsfield, Ohio 43793

Plaintiffs,

+ CONa^ AMENDED

^^^^^^1 tSi-I _0A C ^ _,. '^



`^-

vs.

BECK ENERGY CORPORATION
4837 Harding Avenue
Raveanaa, Ohio 44266

I2efenclan.t.

Now come Plaintiffs, L any and Lori Hustack (••Hustacks"), Lawrence and Michelle

Hubbard ("Hubbards"), Donald W. Yoniey ("Yonley"), and David Majors ("IV'#ajors°'};. by and

through undersigned ooaxrasei, and for their Second Amended Class Action Complaint inst

Defendant Beck. Energy Corporation ("Beck"), allege and aver as follows:

I <'"3.UN

I. Defendant Beck Energy Corporation is an Ohio eorpora.ttion with its principal

place of business iri Portage County, Ohio, and which conducts extensive business in Monroe

County, Ohio.

I The Hustacks, husband and wifo-, bLre titled owners of, and in present possession

of, certain realty located in Monroe County, Ohio, oomprised of approximately 89.75 acres

(hereina.fter referenced as "Hustack Acreage'):

3. The Hubbards, husband and wife, are titled owners of, and in present pza5session

of, cerkain realty located in Monroe County, Ohio, c.oznprised' of approxinnatety 46.846 acres

(h;ere' r referenced as the `Hubbard°A.creage"),

4. Donald Yonley, is titl.ed. owner of, and in present possession of, cortain realty

located ir,Monroe County, Ohio, cornprised of approximately 50 acres (heroinafter referenced as

"Yonley Acres.ge"j.

^



David Majors, is titled owner of, and in resent ossess°lz p ^on of, certax^ realt'

located in Monroe County, Ohio, compr2sed of approximately 54 acres (hereinafter rei°ercnrei a:

^ W>Ma}ors A.creage"):

^. 0 ver the Bcck Eiiergy Corporadon has entered into oil arid gas leases with

a] 1 : I e 1 [,;;i tr: Monroe County, Ohio, constituting in excess of2l:,fl00
C;^S f 1' 61.

+_. Beck entered intr, a staradard form oil and gas lease with not only the Hustacks,

Hubbards , Yonley andMa3ors, but also with approxirnately, 40101 landowners zn Monroe County.

11 The lease terms at issue in this litigation appear identical.

sZm o, 0"

8 The Httstacks, along with the HuisbArtls, 1'ontey, Majors and approximately 400

additionallanaiovvners/Less,flrs in Monroe County, executed oil arld. gas leases vvith BeciZ, or are

successors in interest to said lessors, which are.es:sentially z`denticai to plaintiffs' Exhibits 1-4.
f. -

g. All of the leases contain terms andconditions that are contrary to and violative ot

Ohio Public Policy as they are, among other things, leases in perpetuity withoit# time dy

^.

development.

10. For all of the leases, the Defendant breached express covenants and ixulslicd

cav l ts which arose by operation of law and Ohio Public Policy, including but not limited to

the cowetaaa.t to reasonably develop the ieaseholtt, the covenant to drill an exploratory well, and

the cQvenaat to coriduct all ope^atimns that affect I'laintiffs' royalty interest with reasonable cam

and diligence.

3



CLI?' I.- MCI--A. _Q-^1,^^

11. Plaintiffs, .larry HuMck and 1,,o^i Hcstack, ax°e,husband and Nxife and an the

titled owner s.of, and in present posmsi^^ ^^ certain mlty Imated lta.Monroe County, Ohio,

r-oaraprised ofapproximateiy 89.75 acres,

12. C)n or about August 14, 2008, ^^^^ndat, as. i-essee, and. Alonzo F. Wilson and .

Sherry S. Wils0ra, husband and wife as L€mors, entered into a certain oil and gas leme with Beck

wbich was subsequently moorded in Vo1, 174. pg. 229, of the reoords of the Monroe County

Recorder (hemi - -r referred to as the $aHustaclC Lease). A copy of li^^^ Lease is attached

hereto as Exhibit I and inccrrporated herein as if fully revritten, Plaintiffs' owaa^^p and €iile to

the Hustack Acreage is subject to. and ^^cumlered by the Haastack Lease, as P laintiffs are the

successors in interest. to the original Lesson as delineated in said.Hust^.^ck Lease ^eita3nLrIR to the

89.75 acres comprising the Husmck A^reagea

l^. Plaintifb, Lawrence Hubbard and Michelle Hubbard, are husband and wife
.
and

sre.the tilded owners of, and in present possession ofp certain realty located in Monroe Countyg

Ohio, comprised of apprc^^^ately, 46,846 acres.

14, On or about March 2, 2006^ Defen&,nt; -- 'i.4sme, and Lawrence and Lieselotte

Hubbard, husband ^md vn#`e. as Lessors, entered W€s a =tain oil and gas l^aw with Beckw^ch

was subsequently recorded in Vol. 145, pg. 117, of the records of the Monme ^^^aty Recorder

(hemi.^aft^^ ^efemd to as the "Hubbard I^ease'), A copy of Hubbard 3,eaw is attached hereto as

Exhibit 2 and inco.^mted herein as if fWly rewriften. . Plaintiffs' ownmhip and title tp the

Hubbard Acreage is subject to and aanulbbaarAz i-^^as^g ^^idaafl3"E.11 -, are the

succ^ssors in interest t.^ theori^inal Less=- as delineated in ss.id. Hubbard Lease peMini^^ to

tho 46:846 acres ^omprisia^^ ^e Hubbard Acreage.

4



ii
15. Plaintiff,17onaid W. Yonley, is the titled ownipr of, and in prewnt possessiaii of,

certain realty located in Monroe County, O:bio, comprised o^ appr^xima#ely Sq acres.

16. On or about January 29, 2003, Ddferadant.as Lessee, and Donald W. Yoraley as

Iesso,r; etstered into a certain eail and 8as lease Nvi#la Beck which was subsequently recorded in

Vol. 98, gg. 321, of the records of the, Monroe County Re-ca#der (hereinafter aefer.red to as the

"Yonley l,ease"), A copy qf Yonley Lease is .att . aelzed hereto as Exhibit 3 and incorporated

herein as. if fully reuvritten, 1'iain#iirs awnersh3.p and title to the Yonley Acma.ge it. subject io

and encumbered by the Yonley I,ease.

17.. Plaiziciff, Da.vid. Majo.rs; is the titled owner of, and ira present possession of,

certsi^. realty located in Monroe County, Ohio, comprised of approximately 54.5 acres.

is. On or about October 11, 2005, Defendant, as Lessee, and David Majors as Lessor,

entered into a c'n oil :and gas lease with Beck wlfich was subsequently recorded in Vol. 139,

pg. 260, of the records of the Monroe County Recorder (hereinafter referred to as the "Ma}or.sj

Lease"). A copy of Majors Lease is attached hereto as Exhibit, 4 and incorporated hereira° as if

fully rewritten. fflain#iff s ownership a.nd title to the Majors Acreage is subject to and

encmbemd by the W,^^^ Leme>

19. Since the date of the Hugtack, Hubbard, Yonley and Wjors. i..eases„ and in

contravention thereof, Defendant has r#ot prepared to drill a. well on the. Hustack, Hubbard,

Yonley or Majors Acreage, has not drilled a well on the Hustack, Hubbard, Yonley or Majors

A:creage, and has not paid any royalties to any of them.

213. ^a r
m °^yt1°.rP

^ y ^^^^ A. }TwtlAb^^ _._x^y^z. awaaixaaa:a aawwuxaaxx.yre^c to a ^^'S°i1°i^^a6tFY^ ^f,ill^Ldl^Jlil Ll.a&ti t3.1G ^3U:1&c^$"rl: LCde

liubbard Lease, the Yotde,y Lea.st and the Majors Lease a re tl^ ^efmre forl"czted.. cancellel,

5



unenfcrceable, voided and held for neu gb.t, fbr reesons including, but not limited to, °the

following:

(a) Defendant breached express ccverants and breached implied covenants avbiCh

arose by operation of law and Ohio Public Policy, including but not l'united to the

covenant to reasonably dovelop the leasehold, the covenant to drill an exploratory

well, and the. covenastt to conduct all opemtlons that affect. Plaintiffs' royalty

interest vJitta. re'asoiaable care and diligence; and

(b) Defendant abandoned the Hustack, Hubbard, Yaanley and 1wleje ►rs Leases and the

leasehold interests; and

(c) The terms and tcnditinns of the Hustack, Hubbard, Yonley and Wars Leases as

to P1airAtiffs are unconscionable; and

(d) The terms and conditions of the Hustack, Hubbard, Yonley and Majors Leases are

contra,ry to and violative of Ohio Public Policy; aad

(e) There has been a failure o^totsiai.eration; and

The equitable remedy of decluix€g the Husfsck,. Hubbard, "YIDnley and Majors

Leases to be forfeited, cancelled, aartenforceabl.e, voided and held for naught is

appropriate and required as any legal xeutriedies would be inadequate, as monetary

damages sm not ascertainable, as a forfeiture is necessary to do justice to ttad

parties, and as forfeiture is ted to assure development of the .tainri andd the

protection of the Plaintiffs' znterest.

4^:T 77.^.. ., < ^ .., ...

21. Now come the Plaintiffs, Larry A. Hustack and lr.ori Jq - Lawrence and

Michelle Hub d,DoMd Yonley and Tyovi.d Majors, by and through the undemlgned connsel,,

and for Cciutat 11 of their Canzplaiftt, as a qwet title against Defendant, state:

6



rewritten laezein;

ti

Reallege and reaver the aliegations rontained in. Coimt I as if ficlly

b) Plaintiffs are e.raeiticd to a iid^ gment, pursuant to Ohio Aeviserl Code

§530: ;.^I, ^^^tarig their ti#le ^ io the HusiaclC Acreage, the Hubbard Acreage, the "Y'bnley

Ae mage and 'dZe Majors Acreage, as against Defendant by and through the farFeiture, reIease and

cancellation of the Hustack, Hubbard, Yonley a.nd. Maj4rs° Leases4 as valid encurnbrances af

reGord, and by exti "slii^g any interest which Defendant . has or may claim to have in the

Hustack, Hubbard, Yonley and Majors Acreage.

C-LASSAU(1B E GA`d"f®11iS

22. Pia°s.ntiff's bring this suit as a Class Action on behalf of theznselves and al.l other

similarly situated (the "°Class"} under the applicable provisiaans of Rule. 23 of t.be Ohio Rules of

Civil Prcccedu.re, Plaintiffs seek certification of the Class defined as "all lando-wneTs/I,ossors of

laad. in Miom-oe tounty., Ohio, w^o^ are Lessors under, or who aTe successors in interest. of

Lessors, under a standard. form orl or gas. lease wid.i Beek Energy Corporation, where Beck

Energy neither tfrilled nor prepared to drill a gas/oil well, axor included ttae property in a

drilli•ng uni^ within the time period set forth in pm.. Ph 3 of the lmse or ther er:"

23. This ca,st is brought'-as a Class Action u:n.der Rule 23 (A) and (B)(2) and+or (B)j3)

of the Ohio Rules of Civil Procedure; for the reasons set fnath in the fbllowing paragra.phs.

24, Namerosity; The members of the CTass are so nram,eroa;is that separatejoinder• of

each rmmi^°r is im ticaisle. Upon irfommtior^ zavi belief, and subject to clasa discoveM the

class I:C+nS.15$S C*f ep'^zs'3t;a"'xima,s:ly '"̂t^}O IYIem^^?'s tv^'„ ŝs;? :^re :.-S.-.", a or who are s^^wrs Ills

interest to Lessors, under, sBoclC oi1 and gas iem,

25. Conmonality, and .p'redo. 'nance. There axe numerous, subs W si : ^ catat

questions of" law and fact common to tlaeClass relating to the Beck. a,ease which control tlais

7



determ%natlon . of liability in this litigation, and which predominate over any other issues iw

affect only liidlvadual Class membei°s. Among the common questions of lawr and fact are the

following;

The terms Of the written lease between the L-essors and ^ee-k Ecaergy>.whather the
lease srioiates public policy in tbat, it is a lme in p- tyR whether Betk failed
to fu1fill the express and impHed.. covenants withla the lease; whether the lease
tems ' and provisions are unconscionable; whether there was a fail^e of
^^nsideradoz^, and whether the l^e and 1easehold inter^^ was aband^ned.

X Typicality. Theciaims of the Hustacks, Hubbards, '!'o^^y and Majjom are typical

cefq if not identical to, the claims saf, tthe Class members in that each of the Class members are

subjea to the same tennr, of the same lem witls. Beck.

27, Adequacy of Representation. Plaintiffs Hustack, Hubbard, Yoraley and Majors

are more than adequate representatives of the Class, in that they each have either executed a

lease with Beck Energy Corpowdort for eail ond gas explomtitang o r are the successors in interest

under the same lease, as have all of the other Class Members.

28., Saapeiiarity. Cl^ representation provides a fair and efficient method, if not ^^

only method for adjudicating tus controvasy. It is superior to other available methods. This ^

Court has #urisdictio-n over the nained PWntiffs as well w the putative Plaintiffs and the

^efendant, "i`he. Plaartiffi and putative Plaintiffs all own land in tWs ^ounty. The Defendant

conducts business in this county<. `^er^ are no p^cuW overriding and individual int^^ bfl

any Class member controlling the prosecution of thm eWms, and the denial of Clas treatment

and retaa.^^ on individaal litigation would produce indF:ciency, potentially inconsa^enti

adjudication of $ Lk-^E1'XAY Mxrc415^1k Itt6YSY 9 and ^1 N:42?a49YYi'sIAC+ Sx4aAl13i# IMRY^^ ^^^^^ ^,^ ^^ ^w*^ts ^:^^x^ ^. m^ ^^#cing fnssny

Class members o-at of Co^.Y' u

R.
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Wherefore, PIaintiffis and the Class Me mbers demand judgment ^gainst the Defendant t-')

entering the foltowing c^rders;

PIaintia-s' req^es= deciaratery judgment as specified above, ahd a

^ specified above, and for costs and ^ttomeys fees and other fiarthrr reHef ±()

_ . . ,. .

B. Any and all ftuCtaer mlief as ^^ Court deems just ad. proper;

RespecffWly submaited;

Mark A. Ropchock (0024823)
^^o-och^ck@rataw,com

&.Andres$, LPA

222 South Main St^^
Akrozt, 614 4430,11 F
Tel^^^ione: 334.376,2700
Facsimile: 330.376.4577

and

Richard V. Zurz (0007978)R
^later & ^^
On^ ^^^e Pi^ SWte 22 10
^^ OH 44308
TeIep6one: 330.762;,0700
Fiacsirnfle- 330.762.3923

and

Ji ^^

£^ % ^ $^-^'^S;

.107 W. Court strb^^
^ou,^sfieIdr OR 43793
Te1^^onee '740.472e ^ ^^ ^
^acsimile: 740>4?21719

9

. ffTO... ^^^ FOR PL ^ rNTIFFSA



^ :. ., ^.^.

MANt Ci
^. . '^-F , .L^'+S1

E ,^ _..,^ - .^•r^^ __ ^ ..,,'x ...^a. ..^ ^

m,,.uN ..-^ d ^ } ^. 'hN. qu,;,^.^,x y .e/ie 'S'r . . . -,.st •
b.npyyew,p^wrp,pN A _. ^4.^'^"env+^°

^mW3 . , .. _ ..^ -- , . . .' , . ..

4 .,. /., 3̀1f'.': , . l,/yi'Y'A{1'eYE"i` tj''+^
. ,.Y ..i -. . ?^yYv7YiiJJF/4%Lu

_ 5"i %/.^'C A1 ".
3Fr/S // C9 7`/?" `'( - -_

^E 5 Yr ^: ^ ^2r ^6

e-h ,..Yl/yt!
•;r+^MiR , . ... ..., ... iC.'/is.`yG,`..'o.', ,.

..

Y3.^"^ .. . , ^
W/ r r

y s -:,a3Y^-Sa- h:'}'?S"' y h^ .. , ,.Ai .,.. . ..
.' -Y ,

.:,. ^ ^m. :. .

^^. ./.: ,3^,r3 : %i^,n6
• s ! . , .. ..m^l B'yLMr.3+!^vas.aom?N,o^^.4Yi. .,.

: 1 i c•,x y . '. .. ,yysrsawauxN^'«wW&W, . •
..1,I:i ., ' - / i,^3̂ r ^ . .. . .. . . : .

^.{;.^EY^3yy^'4'^ko°.ra^r^^#^iflS^9►^^^YB^ . . - .
a^ S^d"wFl6^

CW„

¢^ y^'rLCas,/rr lj^nNr.,?eF'^^-/'' / x fi^t c Trr,?%^r'^J4S9.TC^6 d&s6^.ArAO^a .

.... .. ,.nm.c..p ^) / ... '. .. ^ . . .^. , { . . ^

l .
.<^,..,2llrftR,,.,.

..., rN}ti ,Y "̂^•fiS .̂YY^^sy^^,. ,,. , -- ' , ,
--._4kâ '.'^r^'f/'!/'^/.^GJ'r^Xr . , .,. ,

.^: ,r 1.. 6v 0 A'. ^'l.'Y^'4 b} 3 t•b f^r f . . "
,

. 0.111

p, 'g^ / / / ./i^N.JC^&Frn l.3/Al:^'Y+ C: . . . . 3
+w+c.re% S ^ ,

L c f

/ . l.d.*Y.G'lf. ;'fr.bUlH Z6JxRZ+'»}3? r ,?^ .?9'fiH^'^/SC (
A!'i4...^'/

./^ >i.co-r^r .^s^ss^3. ^°•}'
., y ns^ 9'/,S9"./tG. / r•') _ 9 r.C,?'# d ;x+!.3+yr5<.{^'ruYr3,ha .

'.,.ftYr^X'9/lYiy,f'S$^+Y/^?'/i
. ^ , . ," .. ..,^ . . .... ,.. , y.:•.^.,,^.,v'l..Fl^_tl,r.t.y+5^0'r/.:.r/,PY4. . :U. _ ... .. .....: .. .- ,mr^. ^,-,.i

^Y,/,^2 7TX.k3Fd[fd-dr,f%(r+1X"q 7 . .
r' Hyk^e i ,^irc^yyrr^^5 .̂mdur3ysvrbdz$ec^A^Yl^,9`^^^"^ fi
rn^ r yr i^.r/zu,c^.r,^ 3xa^s3a6'[ix,^ti^a^^^ux.YrtV Bv^aks:ec^sa^ :^ r^,riir.rir.oDSe rz°I fy.rs^it3^a3^u6^.^%

Yv. .rrr,4 W.rr >r,,u^Yr ^ av^ txr^: 9. Rt& 8^n es^.em'^ 1t^ rir. ^^
i ^ rr} 7^fr Fn ^3 ^ iS^_ ^3^m ^^v.

o6nzAXl./!!YlTil-Vl f/.JJ,/Y.UCyi'.6rS'XF'.tY^

H.da'1J/^`.230J'iv"rl^,"
'6^:^^F`^^^.6'^Y+b^R^'^LOIJyf./J'S^Y Jrp'H9Y,..n

"'35{ity4/.tf^J^N.SyA?4^+,riS^6.
^irr nWo'

^ .>i's.='cca,tir'^sv^:d','i'Sif.^^2.'^'e t^.a`z^ ^^a^SGaWU^^wrrs 1'rrQrs'rs>zy/y'rlw2-i^.zrq c5^s s3stfs r'k

-.,^^.r3;s77.-;,^.,^^tL^f^LtA^i^i'7^sffY=•:^rCff /=F }:.:iif.cr asv,r:Y.`.^.c^s'{tir^.a2' . . .
sk#xs^rgc ir^rYsv^alr^ji^io5^rr.aas{,rcyra.^+ . / s ",.:,3 .y, ;chx5^'r/^f^y'c^'i ,

z0;eYsRm«nrne&xr^3.:.

'je

ir^ <: .g^c y^u^^.:.•r^`iuTre, /...^../.,.,, ,. "-':rrfi.n,y,i..:,
,. . ^.:,,^irscsdr^^dxl^,.^..

" .;, / ^i' .6'/" 1f:N' YfliiY /3/. / ,L^/LY .

: qd ,rT^c•"Jkv ti•: /rX.'d.^ v3
trf:d i^ryly /.r,,,? !p/ r,/ ,%sr r/l/,^ar^t^f^y. .. . .

. 3 /lrur rl?G O s o.^ ^ +^ .+ &ti rX+2
^ r uF ,^ . s. y ^ ri ?1> zy ,/r1 ^y J ri^'1'c r $ .YluJi ; 4 ^3 .,

„a / a W:r ii .^ ^ y"J a *"s.v" ^i'.ti'h ^ ^'.^ r „ari ^E F/^ ?r ,ccx
/,MSf rr ^J H U ^Y1rt rC^ y/ /'F1G3rex ^ rtdlb v,-

;::arr.;,,.+r,s?^',':,>.'.

r; vr+'//S ' f F ^, fi .cG^'A,' {7r.?5,'/r p ,' .'J N^ ./9l^ ^'^. ^ ^,̀ ./ jfi/r..e Yr /'S7`i!f3 )y&Y9'r/ f0'.n C''i ..

, , ,., .., , rro»er ^'^.E,3 n;n , : .,ir,^+^Ecvrlx,a..z r37•_,r,' , .^+rfr/?fsX<',w 3 J/yr^ r,sn^,tsva ti d^±.. .

437`/is^yA'Y.4t,2.c,' v,+X."'^J.^1'Srm• C9f3s'. . ^r/O^^^L.̀ :^lu F sl.ci

-. ^ 6'.'fei,.R rs^;v/i, /3r r/'.. a,7/rv a^Y3^rs^.' .'1rYi

^ -. Lo^lMy
//.of

e..,fd y;.

.. . . , . . . ,a-.

// :. ... .. .: :, ' -..,;,... . ... ., ._ ., ,

.,-

. . ^- , .,_ ., ., .. , . .



Y ^^s;P strr^'^z,'Ji2^"r^.ivx2ryata's :ct^msvn r^^^nsasm^a^rewass^°»^ _ . .
1g^.^S7Xr I.cFis.^YF+^hr^f^r̂'k6^d'sY fy^'^!,/r°q ^iY f/+ft'.:f^ ^6r 'G`_o-3fxY^-^.1L'e,'GS;^

. ^'h>^7Yafr.xiss:rr»^r^las9''r,•r^.4 ,̂^sarri^:vs^r.Zruc^,^,^ " ^,c^%, . r6- ^&zn^s2..m^sa^ii.$
y . .,^, .ar/.:vfaf^^y-cir:7r:,:^1.^t^me6^.v^.k^i>'i:•s^3:.^^1^.aoRb?di^7i,a^^i„_ ,:1'ut/i,!a:rn^ •̂^'EC'r.zW'rri:.
'^ "ay^%n,rrY7^'^".:%2+axv.>:w`F^ci.S t'r.c5^r,scr .r,r,xxCv f ^^3 ^^/1^'ir3̀• ,̂sa^rt ^'r,d,9•6^.r b',^. ^^i,-r,.^,u,^:.C:.^

.ceT.^.rcza f.>yA s y1z^'^•so F%n b^;,.ea.:roy .;.^^:ma.sc^r3 i.J^gsr..^^F:o.fxz.r,rr.,ru
.... , ... ^,:.^T..F3;'rrl,r'•/%i^^:2'v;t.'r^

.s ;,;3r'#.tOYn,;.dir.>i>9.'^s:h3^G'ri---o:,:. ;>.^s'r,rlt
-^,^ eu . 9^ raYn:r 13i ^w r ^rirff

x " ,. _,.:_ ..;

r .:,!x,C., c,r •. :^.

w ozrszi ♦::;
. , ^... . .r, -

. .. x..r......;..a.a.xrr.o• ..a,.,^,..wt, . %::-.r:^.. . ^'' ^...,^.«i-^.=.=.....:.^.;..,.x,..:'o ^.,... . . - ^.,m,c , ..

,r..;.... ^rn.'^m^....car:..,.....o...... . - e.,. . , , .. ...«,.^^•.^,^+..r^>.. , ^ .^...r..w.-.. . . .

f .. .. ^`^'^"^•^,. ^

,,;^«•,,,n. .,;x,.^^..,A,.xr-^.,er..^t .. . ^^x . . . ,...,.,..,. _ ....^.^...,.,.M,^.

4^.. ;.,.: ., .... . . ,. .7 a^,^w , ^:^..^ w..,,,..,w.,,^w ..^, .. ....,.,^. ^..,....^..... <.,..,.>.

•

bc+w^: x+ y^^ .m w„
. .. . . , .. . ^'r.`- .^.' ,,^ . . ..^^e u ^ ..

,. .. . . . . ^.._.... '.:. . ..,,,..w^,:..:s+.v.wi„_..,.. . . ' ^ .+ ,.

.^rte4'.c'AfJi^Ow^9,or...
^;"; ^ .. . K.,..$ . . . . .

,o{dR.s,

R^.' . . . ^ . .. ^

dei(h

.. i . . .. . .. ^ . @ . . ^^ . . . . ^ . ^ . .
!^ ... . . . . . ^. . .

' ^ .,'r, ... < •; % .y .. ^ . .

. . . .c . . . ^ .

^ ^ ^ ,^ ^ ` •
•^ ^' ^ v^ ' ^ § ' ^ ^



; ; .

.v , , . , , ,.. : .. . n . ..... f :.^ . ...

np ^r. > s

.: 6SCS66 . , .. . .. .. ..s..t-^.. .. . . .... ...^. . .

} ^: '-' ..-'. .. ^^'-'a+w•..°umoaavo'r..r.xm k , ? -^ .

++.ry+-^"W+.fY{/ ruR^Jl.X"•Fv.11f9F u. .. ..,Wr/}M^"6' LSb!?'^'a^5"^ . Mr.u ... r'u+^pf t!l/

.^:..^dGY.xkr,.,#$^^^@^mP9K7^' .::.::.... .. ....::. -.........a.:^:.;^, ...,.^,•..^.......we . .,.,,.,. ';,;>'.&a^.

8 9'ffir:,z'^ev^e^$^S^kR^ v^'8A °l ^^

...:^, '9AiY.YL^..R11'h^.lSG?.'^^t^+. x6 ,.•. ^;.^. , ... -,.r.:: ,::.:.,. , , ;.^.. , .. ^^.^:.;^ ^..^:.: ^ ^ Y6

^Afb^RV-ifj60t^ :JY•-^fi.Y%^k .-_.-.. -.y-:,.^k....°°n°
âl^ lc.1147^H+aw+w'X ^GArL,: r . , r . . .,, . . . „ .. ,^ , : , _ .... ^

•wm

^ fp.^ ^d-^fo .'6.Yx'A9Y^+sfbam^l4 +! 6^5G'L'^'K^ N'{h Y.^;Q^?<,o .. ^
b 3dik^ ffi^%A59^b#k9^.id6^$YGYdI[_tcuta rCe62e_G..crx^Y'^.nsrr/fvy . , _..'- .. .

bt G6k (^Ae^6e'g^Ydpm.s.tatU./6.5 5i53'G•%l
^ ^:utBes^et Boe+^^A^g^^^.tawsiR^C^ ^a.crYhor r. os ^,a^! ,cw. .

^

. 6 dA^jBAW^tm+2dYa63[6t^8E1$skiS^̂ st& , .. .... . .,,.. •_«.,....

'4wf4 ^PYr9

: a^nr .. . . . „ _..

.:Yy...w. ; _..
.-;nw^t^ .:i• . ,. ,» :..,, ^;; ,. ,. ^,,,: ,. ,..,:_>, f-" ' ..,>:^ ;»::.

tFYYIl%U lYb:f'LiYT ,lllrJ 1:.r^+.i4L.'/>/.Y/f..
;cz;ov,vl^ s ^j^u3

rp.^N%Ytz,Y.Gx^C.r^' ,.... , ..,.

^'^ :x/A . -•\.yYr'i^a)ar}ilj.i-q',r4. ,f^_ i/^.^ .,,, .-:,
4 ..i:rr,lJ .. . ,...•. .:

^%,rry1//i . •::U'[is4.ire^.

63. ^70'Aldmr g86$d.^'h9.^, . . . . 'b 'Yf.
OW%'H.a^ffiY ^NRFG^YY1.iv+E ': . .: .A .YF
4,v.rso950FAtlk ^p WJSN^9^V^'%+4AC3'XZM'/Y•tt:/tlFVl.FS / :^9
F%b.aK^ y^gsr,^Jt .̂6r+.ecdr..:na?AJl dw 4^ r.or/'/..tY'y. -L

BIRk9i dktl Yalk& R19KKlb 3W' qii^ ew ra ct3 2va ^. k ^Ba.oJfLj ^(^ .
^/1a7detk4^6fsmiPj^S'/^sdl/44$^'itt9iYr,wl4'^4:4'71>R.,flypxr. ^^ ^`. <+
ftti'6^:;r.[^ab^"1^M4N1.!^`rYAtYnJY/f,y^/Je^Wi'!r,/ ' tK :, . f. .
uSLCx,.r.^t9^ta3co-pMp^pC9&aNOaez^9.r^»dr,r^tG'.^CG4zr21.'.0'. - ':; i -
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y^pg^ ,^wy^•,^y^y{y ,ry^^yp-qqg^ .t a^p

d7'^nC^ \SL LriJ1^S`^/.Eiefild4JN

°Fib mat* came to be heaW upqn ` ple motfow, Tho D t faied a Mvtioxa tc

Dismiss andfax Mace V `an N bca° 30, 2011 ` a ° ia supptyrt° TU)? . .

filed a Hrlaf iu Oppositca to the DdftdW'$ MptM aza J`` 5, 2012, ^d on td a4me ftr

abo f a k d a Respowe ^., the A c ft d w r s ^ o t i o n to Cb Veam , xetri ' wj4

mot%m, fiaad •tbe •rtY ° b x i ^ Ow Cowt D '3 Ma6on to D' 'n and
i

Ddbm t'z Uadon to Mmw V= not vvsfx ftket^ and O, ae dccied

Howevq, ths Deftdax.t xtay mmw ft 'on tu Chwo 'Y'w= in tbz evem it jmy UW in ony

lv. pg m ..iB zf a jmyttW in su^ demanded by

^Pla-dbw, on Frbnwxy 14 ;- ^_^^ ft Fi&Wffi RW a :^^= Vw ^

qp . . bd. Ox^ M=b 19a 2012, tte Pk' ft J. Bdef iu Suppm of '

Evdvn for Sumia^,^► ^ On O-W =w dde, ` jw = O' r7 af the

^^ kraw CO=
-.... . .

^ ^ ^^ ^ ^ utdadped;Judge !^^x Edwad Logo, Jx. The
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Cow ga otdor cm bbrd 23, 2012 V We itmw Oa The paposs of ^

^^ oozfe=ae to atablish a ^ brieft at3c. Nd Ono oon9" he

tftbozbOy om Apfi 20, 2012 ' ^ cauuW in atftdam Pumumt to

oonftmet aai its ^ the pefeatient fi1ed its blicf in o `'cn to ft Pivin'^

^otian for Smnaim JYudpnW ou April 30, 2012, and the P ' ° filcd a replytD ° oihd

WY 14, 2U i2r Additionally, Ptiff Dan" Ycnlty vva vol dizg&W an Apra L

2^12

Aftu f i s t coz' `on of tho r r a ^ o n s g b r i a fi n g o c t sVpmfwg dommoWon, ^

cot^ ^ &a riaittim' A^otion for Summary 7uagmmt is ^^ tud ia thmfm

griaated. ning in -support of tha ` af lU ° ;udSmed gWog ftd da^W

of thC Motion to Chw^p Vonaaa ° ` rm bb fomd au #he Cowt's p " 4t, paa&g

Motious date d JW7 12, 2012, v*ioh is ed hareto sod saeprpotaW heresn by idaem as if

fay mwrittm

Oxa YulY 18. 2012 Plaftdi% Moi ^'s^z lc^ to Me, a Thitd dod. C=Flant taa fi ruc

iu &0 ,propow3 ciasa all landownwsA 3n Obu.a 1ouftd ouWde Mome Ctr=ty Wbs may be

aftctcd by this Court®s "®fTulyr 12, 2012. QnTuly 19, 2012p"' s eds® f^W s A1^^oz,

for Class f;crUflonticm 7Uw two motism are stffi 9qe9a as tbis aoy does rd
a. °

d-Lspose cf all panciaug nwucss, ft is not a. fiaaal ap ble

.!^ ^ Pattes ofR=wd
• .°g
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^ ^^^^ ^lod acdtan is bdox the Cow^t ^n &,, C=pWZ iDf tbe. PIMutEM Clyde A.

^vpp wd ^uUy A, Hx;p, ot al.g for dedamtmy j t aa;d quid ft. M ^m WAs Med

on ^^tembez 14,2011 and the two gubsequent C=plainb for Ctus AotionaM^^ am

Ac^^^ ^ ^^^ ^ ^^tember 29,2011 ^ Septmbm M, 2011, rmpectively, '^^ Defmdmit,

^^^k Bnagy Co °oz, hs.- Lno2 bled ^ zm= ^ ^a wda% but bas s^e an A•ppej=aoe.

TUs ^^^ ba not b^ catM^ as a class action as of t5.e date of GIs dacWon, I]zF, CoW, is

^onm ' the ^ndffig mo^ow prior to ta °*& tb.e aequked h : 3 ' ^ ^ ^sard tp 6jus
{

^tWeaS= C1^e A. ^^^ ^oDy ^^^ ^^ ^^es Pf rwozd in fhfs ^o and the r.ornct

s#yI^ ^f the cue %^ ^^ s0toz°^ obavc For so^e rwau, uWmown^ ^ ^ou4 the p .

ft ttSfs cafe hili_^ ^abged tk^ ^^ ^f thb me° AA^^ gst^ ^^ ^ ^

eanu* tWed cx° su3aBequent^^^ ^y Court orsier°

Ile Deftulaal Mod a Mod= to Dicd^s onei/ox Mn4e '^^^ on Notembtr 34, 2011

withabxid^ ^. ort Thc Plaialiffb Bk^ ^ Brief in ^ on^ ^ D6awmtRs t&tiog to

^ ^^219



Dismis^-=a=U7$.2012. OA ft sam dotp, tho P ' Rjs6 Died a xe . .„ .tothe

^ '^°^ ^ ` ^ ^. ^^l ^"'^ • ^^^ ^^^^ ^ `, 9 . • ••^^ ^•^^ ^

S=mwy lu vdth a s " briet On Mexch 19, ^^^^ Cb3^

0' Cmwr ofThe Obio supmo Cow M° ^ fo tbo 40
^ . .

Bdwat Lmuk Jrag J oftho W ` o^L of "- °^^. ()A.'Mxmh 198 2412

ft Plvbdffi Mad a ^^ply ' in gupmt of t1j* Moaan for swzmy J .' T
r

on Ms=h 23$ 20 1 Z the Cowt azd=d ^^ mmu ^^ ^ ^ Stat" C Cnm '^ pmpm b#°^

Ststus COnferanm wu tO wta6 lish A b^^Aug sohtd* fcr^ ^ of the m6dom t^ ^ ^^^ Med

inft wts"€srL An at^mqu ofr=rdparar*W iu the ^^ contmW=' A Stato cmfmwm

was eacred 6n
Apa^ 25, 241^ establisbiq A 1xZ^ ^^^oft,, the peudb* motiomo 1^ kjdmtrjicaW^c

iOqWJ'Od a3 ^^^m tO b^ EW tyAp4l 3 0, 2012 ^ replim tO mTOAM bY .e^P41 13, 2012,
^qq

8)
^

3 S msstow md rephez have be= tm^yfiW ^^thwpaVa(=ttO an mdmdan Df^ gmttedb7

t^e Couxtor whbit #^ oxigffift1 d-cadlines. Tlic: D dmt fiIed s^ ^^^ in oppossdan to the

?1ainff s Maf%nm for Summm-f ludgmmt Oa Apri! 3flf 2012 and tk Pl ` ` filed g MIy to

^t BTi.^f cm May 14, 2012. '^t nv*ff hu beW uud^ reviom by #^^ C= sbm tht dalta The

Comt ^^ reviewed aU ofthe pk , ^ ^^^ mcdotzs. mmno7mdms and A;p^ ^

affid;Mts pro^^^d to this COasrt Ond filed in thiS a.c^ou, At pmmt Zae go s^^ nMed

iadmdud Us eLcdoa. Oa^r, P^edntig DO,,.Wd W. "^omay" vms volm#affly dismbsed

withmi iroiudim on Alill 12.20I24

The ^^ ^^ mldrmaU ofth^ issues pfte^ in ft pardesa ^^ motbnB in tws

Np2af 29
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FACrXALBA^^GROIM

°Ihe Plaznta^ ovm vm'am twb of I=d aA M'0=0 , Obio, ^ Defindaw, Bc&

EnmV$ is an ONV off vmd pr^u= W ops oil ead g,s ia GWo, B ' ' g in

2003 thB Definto a u='ter cif oil and gn .^^^ ^ Mmuft ^otmty, Obxo. 7be

*az they havo a ^'he.Ium #^ ^ involved ia

this notaon sroI^sS==ztcd Iytbe dw3. All I midedcol , ^ ^ ^ kw

'blanb on ^ of the fom Ieuva te were fiiei In by ft Ddtndsntps Mpesen.^ves, These

YaHatiorm me.ft date oftp, Imc,^ ^^ ses of#hc l p^a I^Ugh

dt-amiplzon of the land by tawu6zp =d co=ly. All Ieuw have wrilt= zn ft bI^^ ^ pmpaph

'I^ ^lrfed ravai paymmi varies per leam imd t3zo

nsme of the Icssars ^^ with each lem. To date, no wQ^ ^^^ bew dxDe§: in .^^^

co^ pm-uant to my of thr 1tues tI^ ^ inyuhmd in tws ao#a.on.

jum axe onUin pravasaons ^^^e form ^^ (see I °IaintIftffi ExWbit ^ ^ atUdcd to

Piaintffs^ ^ompiaiw) that ^ ^ ^^t in this wf^ The ^^ pamgWbs an se foria WC+w-

2, Thas ^e sb^W =Thm an fOrm and ft T°z^ VzblOd betezmtler blc q=dy
c4qyed by x^ ^sme fox a tmm of tw yftrs and as muchlOngtt thW^ ^ oil
as ps Oa° thDir sowtat=ts we ymduced or ^ z^pkblo d bw'49 pro^^ on tho
pm,ua ses iya paying quwala^^s., iv. The ju4gneuI of th^ L43D% or as ft pr-Mises
ahun be opemW by ft 3cwca ic tbz sea.rch for oil or gw ad as pTovided ,^
PuagtVh Tfollowing.

3. This o^ lwvmvw, ghaU N^com^ ^uU =a void =d all ri&tz of ^^ ^
hmew2der ^ ems W t " 8ta Wes$, WiNn •-12- xnorbs ftmft dat
hwwfl a wea dWI I^ amd w:ft p=iim, or ^ the ,
&atofw pay g. delay of $108a€0 D^II= eaoh yelr^ payments to br, Made
qoxWly untH t^ oommencammt of a weU. A weB &UU be domed cnwxzew^
whm pmpnvias^ for dfiWng have ^^ oommwmd,

PAg^ S of 29,



7, In tlm emt a weR *Mrd b=mc8^ ^ a diy bj* avd jo FLugged i6oo€ding •^
law, °^ ^^ " b^e =V 4nd toi d and ^ do* of cithm p^ haamder
Wa].t t*W and t=*jat, ;mlm wkbiri faV*Ve 02) xaooaft ^°ioia thc:"' VNIA-M`
O=pled= of the vti ofs+rik t^e L00606^:^
or umam t^e Xz3me aga t]z Oflaidomlve,. : ^ ^

^^^ =rW as h ° yc pmvi"

^o ^ ^ ^ ^s ^€ ^1^ b^a^r i^ •a . P"M•^ 'itti 1-IMe6

pmd=i^ "11 dra•Uad = the Pug=% or d^6W' M- l'a"Ant'%t
pw ° VmD% the L to pay €h•,
yr." ^ ^om^ledw ^^^ ^ ^ V4 m arL &Nafm ^f pro " ° N at
tho sh ^ in of produP4 an advance rayraty i^ U ammmt aw •^^det U
Wine b ` bove: pwvidcd ior 4clay rmt4 umi1 S " n 18 mabnW mi ^
Off tbb p ° ea or such WOU is ^ end gibaadolied wmrft to Iaw. •^ ^
^^ ^ delayTcatah ^ sftTtiA te aivance mypity ^gyab1o hftwnder . bc
a^ade cm the baszs of $1.00 per a= p^ yew.

9o . ^ con6dcmtioa, iand renWa or myaltW pad and to i^ PBA as 3^^
provi" are imd. ^ be owepWd by thr, L^^^ as eAd M
cowid^ation for el the ^^ bmtixa poted to the Lasoc, and the RUVW sight
of " ' g tr not ' ' on tho F^asM p=jzes,, what= to off.%gj=d=* Ati . h
cm itdi went or a6i o" ` kn& or ot=wisG, ps the Le&ar maycjctt,

l6a In the ev=t^ ^^e is unab^^ ^ perfor^ ^ ^f t4a, aDU to bt pr.aformed
by The Teo= bY T=QA oP^^z^ including but =t UmZted to lob of ^4
stikes, rivt, and go^^^ mstictiom iw1uding but not Ha#cd 2o
xsiripzow on th^ vaa ofxoads, tus ^^e Aban aw less remain az^ ^^ fmo
end tHoo-t untfl the I^see wm ,pedmm said aci or aots and in t^ owmt dmu the
vri°t^ ^^^ ^xpirc for a penod of ninety dqs aAer tbr, tmmAwdcm of my fcm

17. Iu the ^^ Ussor wnddoss W Smoo bo wt co od °aft any of #ts
obligudow huamder, ` c s or impUed, Uww shaU notify Lasses in

. . sdang out ^^ttacany in wbaf ris'pecu I=^^ ^ hmwlW tWs ooa=a
^argm shall tbe-ja liAvo 30 dys dW,r a^^ of said wtam vtidia which to moot ar
commmoo to mctt all or eny part of^^ browl= ^eged by Lessor. The s5r. vice
t^f mid no#^ sU1 bo p=W=t to thc brin' af^y acdon b^ La= ^^ said
Ioaa^ for my cause, ud no swh action " be brou& ` ^ lapw of 30 6ya
dta ocmic^ iDfmwb notioe on Leww. Neftba ^^ savico of id tcdc* Im tbz
doing ^fimy "a by ^see thed to meet,aU or sAy pan of tU alf.^^ brvahe,s
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• ^Y •

I be dewed ^ adug&sjop or the! Les* him Medlopdorm all
c^^^^^ons d0°;

19, impH^ ^ ^ wt arcrbi^gifift &%aII b^ md fift 15*
^ ^d, ^ iA^W4 ^^^ d° 0 a a •. ; . .

^^^^^ TO ^^B VBNUB

A t t b a pxosent tirae, no j u r y dmand has been fdad. ^a tU &Wm• Ifft Mfttb-r

prowc& as an nedon tia ft C-aur^ ^en hu bwn a do facro,chop crf °^e by mmra of

Judge Sr^^ ing laself ftca^ ^ ^e and The Chief lusticc bf °I^^ Supm=

^^ of Ohio assi ` this ^^ to ^^ ^^^gM& ^.̂  1[ jwy dcnmd is ^^y Eied iu

tbz f Lt=$ the Cowt will reviszt the ime #£vezauq sLo-dd it b-, brovZat to the Comt's

aftatim fxt a subseqLvzt motion, ne mq#lon to ahanp ymme is dc^cd withDut

^^ A^M^ M07TON ^ DIMaSS

04 N^-f Omb or 3 0, 2011 the D aut Wed 'e. combkc4 Mo^tsn tD Dismiss =&ar

'V=UO° Pumumt to Oh. Cav: P, 12(B)^6) ^^ ^^ t sceb to .taya fts C"

tTaa^ autim px^w to thi. ^rovjqatw e^ar b 17 of#be. IeL%°

^o P^^s ikdmit lba *oy h.UVV nOt eOMPliad *h pm"h 17 ^^ ^ ^jW4 le^=.

A matam to `=° for ffflnm to 8t"* 4 ° uPca whicb ^hefoasz bc gz^ is,

pm zr^otion that tests the ^^^ of a compwnt, rX•^ " Di4L Nc.

m;uito ` ° ^ ^ ^^ tio avi•

Pai^^ $of 29



12(BX6): St mast appow d dnig tbg &0 no, act b$ fk* ^VQ^w
eadtk em to the ' SO ' ^ • ^^o owo st 3d'

156^ 2011-Ohio-4432, W°B,24 712a `°^^ ^*j= ju ODVk, I-M^Ug t^ ^

md t^^ alkiatotm and

t^ ^^^PIOV$ ^^," Ad^ ^^vgae a compWnt ftuld not be- " nd fM-&Ii= tD

p W o WY- 73 Oldo SU d 666, M7., 633 N,^^ 119 6 (15^5}0

&C Caurt XtaSt CXSMLW the O=plaint to de=mInt Whe&CT tha ^k-Sdiorm protd^ ft tm^ renef

on ony possibk ftoz,ya M.

Dcdbnd.=t^^ ^otion to dimaiss fiereba is PTMNOlbd on a sitge PmPOsfti=- to Pi. .

did.uot provide i:lit days wtitt^ ncd^^ to ^ Dd prisw to cOm'm=' #^ acdm

,
Nes`.ntM maiuftin ^ ^^ ^^ea wWoh ibrm the vontmcftW buds f^th= pmtles am void ^

^^Wpubl^c policy and ^^^ccAble, md twdor my = 1L- cd^^oa of sgia Imms,

wm °s^ and nbstea.tiaUy bx^cbed by ^^ ^^^ radiming the watwwg

^^^^^ Of ^ ^^^ tv R e m W from W-hirh W b^^t c6uld be dmivcd°

ft"'a policy malysi-S req.za,res a Qart to cQ=idtx tho aa^^ of a Oor&aa at is= in a

^ ^^^ ^ociety as a whcae. 57 Ohio Ayp3d 150a 2C9M4

Obao-929,809 NZ2d 1161, '^^^ (^ Dj^t),

Pol€^y M tha# " ple of^^w wwch lio1^ ^t no me m . . do aw
^^^^^ a ^mcy to be ^^^^s to thr, public or ap&n ale public goot
^^^^ conftcft wWch br4 Ab^^ raswts ^ ^ law iseeb to pmeat
am , io as againg public polioy,

mmL QwUh&L 179 Ob.zo App.3d577g2008-OWOR67,70{ 902 N°R2d I^^^ ^IO t4^D4q

CourtA, wM z^ect'^ ^ tO Mf^^^ a ^libid tW is ag4= public g^Hey, atber ' y or

pffige 6 of 29.



m ° , ot to plahn 117 obl'a St3d 352,

2008-OWC«^93 9, $84 NAM 1^ Ck _20 *kdo App" 317, 32Dp21,

151 NY, ^^^ (e 1x'st° 1925): ^8^A14n, 1999 Ohio ,A:.,^p° s

6204, *^ (Dm 17g ^999)A 7" Dist No, 09 CC? 36, 2011--Ohac^-

5472, 1126,

'a^^Jr,tqrf Wwy Is ^ever nquired to bt, skwwaa xt is the tend.m,q to the pejudice of tho

lrubk%c°^ good whirlg vtiafts ^^^ial rektzom," BWk et 1164" LY^lik^ ^ ^^ ^ ^^y

voadab1^ ^tthe e1mdon ofcr^^ of tbz ` ^ ^ oontactisv-oid ab iWtaa °s#'i^ seriou1^offenIs public

poli^ ^ ^ ^^ ^^ Ohio App3d 589, 593,612 NX.2d 1252 (1I" DUt 1M),

BnIM 172 Ohio Ayp3d 320, 2€807-Obio-W0,874 NX.22d 1221, 781 (r Dist°)°

T is tl?.rpuWeporwy of tke gate Of Obic^ to enw umSe ®i2 Aad gu Pv&wUan.%hCa tz

=tw^on of those z^^eurm mn b^ ^^oomplished mdfttat =du^ thma of1a= to #he 1^^

^^ey W vvolf= of thr, cwzmm of Ohio."^^

M 'D 1n . 62 C3EO St3d 387, 9$9, S83 NA2d 302 (1992);

^g. v. Boari 109 Ohio APp<3d 193, 198, 6?1 RE2d 1309 (^* Die- 1996)°

^^^ ^^ ^^^^ v- Mx^^d.^ COM, 10 "' D ist No, 7W a492, 197 7 Wt 199991$ + 2 (kW

10, 19771 To thb cnd,, potWe1 szbdfvisiow•- eztfflco m7rmenlix* alJ penow wiNn eidr

^to6d bo "^ ^ ^t d=ply p^^^ ^e pivate fat a of a^di-ddud OM ° g

P - We prowbiw ^ .̀= " ow°l 1-4as =d ze ° zLs ruwchq' ad aud PS

proclueftn '^^^ ^ ^^ ^ ^ t fbim ^^ ^^ tv. l^Te^^zV T°"i^^^ at 3$9-90.

19's,,.99.

M6WUc&Uy, ^e ulfimzte dur^^on of og =4 go lftm 1o -bm #he a*cm of ftmilm

Pop7 of 29



betw=kzsoaa, ^ emi tba , ^ ^^^ 1!,Supp,2d 759p

796 (W.D. Pn^ 2004)° ^ ^ed- 1mnw%m ftad^ ui tD lisoe.eh Vj6dUWon

y m not wlileved r a t R t ^ e md ^^ Is kt:ud t= wa obbnmod and 3qpIcrsmtod with

(1) ^ bocamo ^^^^ ^ sr ^ ^ g ' C I ^ $ utdr itto-O bd -tho z* . to

postpne dvrelopmmt ^ ^^ a deIay iea!*:^d 1^) ^ . . . .'' u^^ ' I

COUlsI tMZMtlgfc bIs QbI!PdDng 4s tt UDPMdUDdVe jS 2•S

Law ofC^^^ ^^ §289), Lz&sm thm devised leam underAkb. &e 1^^^ee =14 extend the

^onod ^'^zx u I^ a they omsiderod pwfmmg of deky redWs ^^*wWo° M. M

wa effwted by wbat b^^ ^^^ ^ a ^o-um Itffvc^ 0 " ^Ub=d= ^^= that

sitapI^^^Y qrW tho pmm i s ts subjcot to a ^ of cou ditiow, on c c fr;W al^ ^ the paymc w 0 f a

fenW° Id.

Rovmwer. the ^^ ^ ^^ ^ not f^̀ v=d by the W=. I^ One Hu of ^^ hold Z4

beer^m the !ea!m ^'^^^ to wtabHsh a ^mt btyond which Oro 1^= oouI.sl not dr1rf dor^opment

^d the payzxmt of I-oyel#aes, it was =fhir a^ ==fr=&ble apr^w the Iessor- 14 7heorher Ib=

of mes read iata t3^D no-te= Imm an implled o=dip^ ^^^g the I^see to tinll vdtbin a

• The P1. ° ` . ^ posMon in ^ matter Is ftt thcir ^owa with ^ ^^^^ ^,j W,-,ftm

TM=e *MVI^ #he hoilM]at^ embaddad ft th,* 1wses, PMod by D #'s feI€l= t^

^^^= &rf drilBmg cm any af the F ° ' ° I=&, the ^^^^ ^e unIftal ` f.0

zudeNt^y pz^ ^oAe denIopmcnt W wcftd the time in vWth it MOY s3^^ ^ =eap ^

peqwtuity, alftr by M " oxomiW de-Yay paymeaa.^ to pwLXVh 3 rjf^ejaw,

oJ by ^^^g iu its own judgmaaay that *,r iTi^i^^ ^ a^^r^a^ of ^ffidu^ ^. ^ ^b^

hipSof 29



^^ pentffies pVsumt #^ pftzFzph 2"

ds^^ ^^^^ ^^^^^^^pmpom dkmoaft
a ibeconOW a p p m m i n ^^^^d o f ifie P ° ,"* **°£he

UMAvd t to ^volop ft I old for m12ftd ^ ^th due
° ° c= izad for the muWai b^nedt of ont of P*e pubUe Wbmt

which b ^ ^ ^l tho d^vdopmw sftbr, nduW x^=m of ^^ r

J^cok, 332 RS4p.7d fa 779, t^pcmal °s ftiIumto deyIsp the 1mebo1ti wift a
, , •

^ss^iO t=m IbC6 Pr^^s =^ ^.^r^,te ^^ s^ jr^^^a^ t °on of the 3mft io ..

=ske possable, thr use od aNcantim oft^ ^d for ail wA go or ^ othex ssm" rd at 782,

^e mintral ]mes in lomo v C"z s 2 Ohio Wd 131, 443 NY-24 544

(19831 ° ed ^o time iW^^^ during which mftdng (>pmticm wem to be ctm==4 ba^

^Wred ihO ICsOCOs, tO Phy ^^^^^ ^== W;altat$ mah y^^ to be mlia^ agWw ^otniu

a4sipated °o, b=cs^ ^ ^m futm mift s^muft.s, Tn o^ucIu^4 that the Imses W

brtaDbad ^ a^^^ed o'^^^^^ ^ ^ ^ne., te OYi^ Buyr=e ^^ ^^cigod. ^e

poliq in ^hioa

The fw# Qg flic Iemes '^^e oonfiiamd to mc^e amud pitynients faT F, pniod of
.s^ ^ighx^myms ^^ not altr tbOir r °^ft to dcyclop U ]And ^ft a
rmuugblc -dme. The quoudom of wszzldng . " ^y mid of paying mt or
ro*tsm t b^ viewed ^ a samataw for tinWy d"wopmeuL To holi

' stherMse `+aovld be to reward r^^ spmuMon "AdYhout de°uO,* t, 6001t or
t= cm the pffit of the Imm. It wwAd ^^w a lesne to =cmbei a

kmr's PrOPWWm, PeTetuity M=ly ^y p^^ ^ ^a] mm such &a^^^
^kam xtnder whiclx t€^^^ Isna trevokpmt^ ^ede tl^^ e oj"mj,,,,t
amd are tWu aeahasfvuUic,^oMq.

luS cmit must^ under to t me OfOhaa law9 ^idw #ha 'd `om zri ft

FLv v ` CtamPlamt as tu'4 and mw# dmw =y rmombla in£^ ^ thim in fwor of the

P &iag so., ti€a^ Court mmet$ay bmxd doubt 64gy'-r ^ pmve^rs wt }

of far& tha would ° e thm to to .rclsgf ' " ^ ^^ ^ ^ ^^^^ Imm lot fmtb

FS^ee, 9 of 29



h=ia aba^ ^ ^ , tho D:^fftdWa^ ^^^ ^ ^^^^^ ^ 001W^ U&M ^ ^^

^ ^ivad,

P-LAWrDF`S MOnON FOR SU , ^.°^ YUD T
,.. ^

no ° fdtd °cheir I^^^^^ ^ wy J aaf jA tWo w#^ ^ p

2012. 7lie Def^udant filed ^^ Bxid ^ ^positim on A* S 0, 201Z Ibc Plaiudffi er Med

a xeyly t^ ^^ ^end=Vs appoatgon an May 14, 2012 and on Mmvh d 9t 2412;EW,% *^ ^^

im rvpgxt of thefr moucm for summmy S °

M^a PIigznff-s" Wtaon ftx Summmy 7udgmext set.s fortli $^yeTd c^atinat issues rt* t^^

^ ^^^ ffik Oeir 1^e vath ttu I^efendaM ga a Ieaw su PMpKU"y mr3 6$ SUOMA vdd

and uneaftvmble, as agazr^ the public Pol±cy ofne State of Oblo. SWOUII„y$ the P ` °

maittah that th,^ Drf.=I=t bmohrd the implied covmmt to t^^^ ^^p aiek 3aad aud

by do:aa^ so ^ ^^^^ ^ ^ow aW azd voad. MHly, ft Pkhxtlffi ` twi ft I^e

pmvibim for forMc^^^^ ^evolop=W by the picymmt ^^^^ye4 . bu " d bwwlso tlw

,DCf=d=t fdlcd »D c^^^^^ R WrI2 ^"rzftU Ih-, r=Pimd ° . ^ ^^^n ba ao

t^v Plelaif"s' uzsczt^ by stating to it W not rcmi°^od ^&e watien wtv^ r^^A from the

FIR ° ^^^ ^^rth MY g]eged aaOnOMPtiRsw by ffie D^^ndat with the Iem°^

FWatdB wolnWn that ^y do :zot have to gilm z^^^ bezame to 1eiw weit void ab lnito.

^^ Dellmdwat atso.= s ft# ^ ^nl^ z=td-y ^ the ^tift'sz^ ^ded tD is ¢i=sgw

and.uot foxfzitac of the lusea, The P° " Xaiatoin Vaet bwguso tho k-am m wazl And

° ^g tbay a^ ^tled to fadbftax^ ^f the

?4P 10 of 29
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}

A wyaudXm=t ^ a pro ^^
y

^iC wed to tft°+#ns^^

fadtLW ibun °x° ^^ OP 85 Ohio APP.M 66Z 657, 62],

5^^E.2d 412 (^^^ IM). A S judgmcntin PreaPcrlYxg . at&d Wt Wa ° 6tcd

Procedt=1 ahorwA but as im ' pae, of the [eivil nics] as a who1r, wwob am

• designed to seemv the je^ ^^cc* and of evay aefiqn,', 104_4

116 Ohio St,3d 461, 2M-Oblo-87R 884 XY..2d EB, &22. See 4o

a'^.x i(B).

CivaR, 56(C) mmdatcs t^ a couxt'an9a =.^nmyjudgment ift'he evi,dence shc^^s the

ftre ,^ no ^muiue z5sae as to my matexial Act ond ta the =o^^ pa* is mtdcd tD " mt

as ^ nift ^^lgw. ^'c^ When a. motion for bu '^^^ madB and properly

supp^&d, the bmdaa 'ft to t^ noa^ovIng pRn^y to set fbitIx s^O facts s^^^ ^*0

is a genuine ` ,^ for trial, ^'^ 216 parHes ^oving for Summmy jiudgm=t nod onlyproe^ ^

^^ um. #,^^ ^vants do not lw the isit^ burdea of add=s^g anY affir=tZ^ dctmsos ^

^Ovant may awort° Id, ^&bus imd &1 3,

a "SV^ t t is VPrOPxi^ ^bm Uc 9=Wze issQt Of =ted4l faa to be

li ' w^^ ooWd estabH& th^ e%isteam of an tl=wt es U to the n6^^ prxV^

^^^ or deteze-" aMj& 85 Mdo ,pP$d gt 667, ne ^z Md3ftce of a bztw 4bp=e i's

WVIfWMt to prwlude ==MY JU4PWW oxly &q6tft ttva MERIZ09 ftfiS that Mlot ^^ ^

uatw= ^^^e ndt unft the ^^^^^ ^4WWM ^q%IY.^IU& J eare

'Jbp, wuw^^^^ ^^^oa ^^u tmd ' e^ of =V . %s a mew of bm°"

1Bt^ a E`^^^Agag°' 553 Ohio °"'c.^d 241g 374 N,R2d 144 (1978), ^ h ou

oftlao wllabw. TWa Comt :Ends tbat tc imti= msp, iavolves the oa&i:=tj= of wzifttz 1
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and. in ` ^^ ^ ^^ a undirpr^ to commmm oW d0do;mem acftty

pmwwtto^^elon^^, the s^leupublf^ policyo#" ' " ^ ' .. ^i^IWd Thait isno dtqxft as

t o aw ` ft; woondbIBmt^^ em by

diia Comt &d as admw to ft WendaiM, and ?Ida€^ ^ gWOdd tojO^ , . .

kaV 'AfdO. Us n- Y

?^ Platm ` dw maintain 4W their lmsei vAtb ft D , ^ ^^^ ^es

=c^ ^^ph ^em b= been zto davelopmcs^^ ^^^^ ^d ps md ther^^m the i^ are vofd od

Lmenfor=bi^ as ^^vt pubHo poliq. Ovntrol to thu uad ding aftWs imx in pmwtphs

two and tbrft Df tbise pardes$ immo paM&rVh M provWm us fOBOVn.

OThis I&ue sb.all cont^^ in fox^ ^ ^le iiilits pmted ^^ ex be quieay
enjoyed by tht 1^^ ft a t^ ^f un yms aud as =zb loger thweaft as q;U
zr gas eT theircons#i am pmducad., or ^ capable of bcW produated on the
premim ia.po.,y*a^ ^^^Wesg in tl^e ja^ of ^^ ^^ as the pmtliaes
zhaH 4^ operated by ft dessw zza ^ ^^h for pil ond ^^ ^ ^ ^vi^ ^
^ mph 7 fol1owitxg.°8

Pangmpb 7 of thepaitxet°I^^^t deal wi$ t^ sv^^ fl;atX^ ^ is dTiIMff*k a dry

holt, ^ ^ u=bcr 3 of^c; partcs8 Iutso ia ^^ owt-ol to eu uwknlanft of #}e iaow at

bnd< P h 3 ^`th^ pardesg Imes provide tbota

"Ms ms^, hov^^ver, sMI bwome tiu1l md Yofd ond eM ri^ ^^^ party
hemader skQ caue md " te uxtlessg . , '®7 ^^ m=*s ^mtha4a* '
b b a well ab4 be ^c=cncvd on tho pnxdsm$ or uuleu lb.r, Lassea aW
fb er ^^ a ^^^ ^^^ ^^ DO= ^ ^^^ ^ t to bo mRt1^
quarterly =i;t ihe vofi^m==eut pf a vm4 A, w4l 4a b-. dmmed co=^^
^= pr^pamtima for ' ' 7^^z been ea=mwd,'^

The ^^^^ mainWw that a rwcrta°^o intmTwU°^ of fbma, l^^ ^ tIIA7,

Lw ^ a vmij witbiri fwtlve wouft c^ bave dw to pay ft dolvAd 1 fc^ a *od of

fxad and &M %^ vmll witk^ pexiod,
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haezrx, If ^ ^ teir6t^ha^ ^aa they s^^ ^ stmod it in tbdr loom. lUt ^ never

ft^IrAwticm 6r thty vmYa€d]Mve WzWea;'W . • • e into th* I=69, ^^ ^ o*

betme ^cir intmSsn vhm th^ W= oOj*uaW %It tis k ►^ ^ Im of t^^^ an tws

f sne. The p! ° " mxintain '^ this Is a ]ov, ir, ptrpotWty sad violos pub^D polzcy, ptlo

lone by i#s seem rcqWm that a waS bo dtMea wiVin twelve mo nthe m IhO dalvzed pqmmts tq^

Made q=-&Jy tQ pr^^c the riSW to drM at eL laUr dat& °[U5 Cctwt dm wt tind ij eather

pAragr^ph 2 ox ^ ^ ^^^^^ ^^ ^e numbcr of yzar^ Out the dolaytd maW m te pjd.

FtWhez°, paragraA 2 proAde-s tiat the leam h,%vt a t^ ^^ ^ ^^ as much longr

th as oil ar gas oa- their corstitueMs am produc*i or m r.apsWo of Wng prod=d m tho

ptWses in paying qu=tWes, 'S^y hav^ Ao provisa^^ for a well to 'Do dMr4 It also leay^^ ^

^ef=kaion of what ^^ ^umWics ^com up to the ^eft.c^.i. It gives no des.dliAe:$x i^

^e in WW ^b. Once a We5I %-S MxxMn^ thitt it be completed. A We17. is dm=d a`cozrmeazoee

whm ^argdOw fcz drMxg Uvc b^ Wmme=Od. 1hM is no &9411ne for the r.^mplg3oz of

a wQ , Somo of t4^ ^^s ofted to the, Cow`i by tj^a D^dgnt refer to U tmm "Wlls8 and mt

"Imeo M cast is not dazitig mft a sft'-djan Wh= a VMJ has beea drfficd. No W&JIs hava

fnbcm &i11^ on my t^^^ ^^ainffM° Iames in Umm Cbt^ ^,

^^Wef&

?ublic pOey+ mWyas xeqmm this Cowt to w4gc^ ^ ^^ oftht eontrwt at ism

u p o n s^^^ ^ a w h o 1 e . IZ Y. EMA ; °alk &^ 157 Ohio Sppa3d 1SA, 20"hio-s2q,

809 ARM 1161, ^^ (91h DistaL

'^^^c policy is thitt Idnzi^^e Of 14W vMch bolds ^ no m^ ^ ^awf4Uy do th^wWa kan tL tandeucy fo be iny^ous -o the ^bh^ ^^ Winat the p5blic- gped,
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ArwrdinglY, coafts&ts 'vhich bft 4bow , ts WWch ft law se4m to P=vmt

Amym,% QaAzbM, 179 O1^^ ^pp.34 S77, ^Of^S-Olio-52?Qp 9M NZ,2d 103 7, '71 0 (4* I3itt).

Cm= wo I xo,je^^ any effozt to ed4xw a a 61 itad .td 18 g^^k po B cy. fttt ' y.or

kdimdy,'Dr '^ ^^ bmiaft tbOMUD*r. 19i 1.11 bb^ sud

Ma ^^8-Obio-938F E14 NqR2d 72161; â ^I^d ^°^^ 20 OMo ,App.317®

32Q-321, 151 N.E. 808 ^^*Mst 7" Dist 23o. 98'C,Aa IS1p 19990190

App: LEMS 6204, *4 (Deo. 17, 1999),A 7'h Y?k No. 09 Co

3 6, 20I f-Ohl€44?^,126a

'^^NCtwk^^ ^ noycr -=qa^ to br, sho wz^ zt k flio tmdcn-.y to The Pxaj-adf be 0 fft

pnbl.ioxs good wUrh vatititea wntwtaa1 ^^ons.,O Bw;e at 164. U^^ a ^=avt tW is

m=ly voidable at tb.^ cle^d^ ^^ ^^ ^^ ik pardej^ a omu;ct ^^ void ab inijiO if ^^ ^^^

Qffmds publsc- POHCY. F-RIALY399M,. 82 Ohio AM,3d 588, S93$ 512 NM2ti I252(1 1ODi:sL

1992); p= y jb== 2 72 Ohio A^po3d 320a ^^07-C)bio-3500s $74 REM I22ly ^^ (r

7be; C^^^ Sup=c Oiirt has clear1y aad meqm^ocZy axtacW&trd the pu1^ ^oH^ of

^ fttecf ^^o i'amPxd to tbB =tActim of oil ^d ga.

Ohio ta ^^^ ^ ^^^ ^ ^^uod^ when ^ ^^^^ ^^^^ ^^^ ^ ^

^^ ^ ^^oW mud^e fttd vf,^ to th^ befts sift =d welfts of -le ci^= of

^ Oldc St3d

3 9 7; 3UP 55 9 3 X:F.Y24 3 0 2 Q ^ ^ ^^^^^ ^^^ ---A P90

Obio App.36 193,198. 671 NX.2-d 1309 (9"buL 1996). Sft s^^o, 5%fty ¢ g
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QQa 100-DIst..No. 76AP-992b 1 977V& 19998 1, *2 p 10, I977)a T'^gmt cmda^^^ew

subdivWc^ ^ ^tdm s S s31 penow Aftit "^^ial bo . °^ azd not si€^pty

P=0609 thuamt mtmwu of =dividual c=traobag ` R m pwiabf^ mwtmg

6wdiz=6ft, ZslCE ni rr^ OM 'Ct!Dg a^^ ad gn paoducdr^^ ^ ^^^ pwnsat a=

sft+r^ xO =I)U, DI T^^ at 389-90^ ^^ ^ ^^ ^^^ c ot 190-99. it

Would bc ° "s^^ ^ ^ ^ ^ ^^^ opcratDr tD Udgmtlly bnn xhe Bevelopment of

sl^cv= oil and gn =omccs jucefimteIy,901cIy f-ar pcr=4 gpfz und tzvtr U objccfim of af$

The P1aintiffi me outYIe3 to n=m&7jTjdgmcn# in tlais ^r ^u^e ^e ^ %a

q=sdon cleo.r1^, un^q4vocally and sc^^sly off=d pubilo,poIicyin oat They me perpmbl

Imcs ^^^ by thek tmas and tho payra^t of a uomhW detay^ r^W nM UOVesx blYD te be pLu

aWopxoductione 7ke are zas^ ^twato jUdgM=t be=sa Ofthe DC '^

^^a of tht ImPIW COV=Rmt to mwrabIy dewd€p the Imd by 4iHM to da avy M1,s Olt MW

O#'the FIakbM' R=890s Thb Pz0vasim vio2atm t^e ^nplW ^^Wn'Aa.^^ ^^OMWy dcTdop,

MsO 8x6¢ z^ r'=I=M ICsM: tcaugh the bOZ^^de PMaztd by

^ ^eftdant and ^ntained in the Ieam ^ ^dcndimt hu thc^ mflaftd d& to iudefuitI^

^ostpoe dcVdO^^ ^^ ^^d the a= in which itmay dev-8Iop tht ` ' amme in

pmpgoity. Pat°Wspb. 2 provides Mg the !mas abAU s^andnuc in fa^e ft ^ ^= of•r= ^

mazd 3o much longer tbcmftm u OfI Or go, > , ^ ^^^ of I^ ^dwcd oxn ftm *=iM i^

^^ ^mtidft, axt *^ judgm= of tm Lwee ^t dw, m# *^^^ & time ° ' ^^ ^

hoW T^ ^^s Dcfemci=f cam octmd th dvrWoa c^ftho- Imes b^ mardft zt$ judgnmt

^^ la .^ ^^dts tb& tc Z== shdl bec^^ nulI W vOid if A WOII 18 nct ' Enceai
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^12^ ^as ►^, ^.., ^l.c^a ^^ ^ ^€ ^ ^1^ e^f ^^l^s

^po^* ' "Qn as toa k^^^^ ^ ^^^ ^ gyoid

t0*11y ^^ p4d o£ ^ Amn

wivoid 00B IMSB.^ to ^ piels ^d 06Wc^ ^ ^^^ case ^

^ Ydbmccdill psnMph2

the I inde&fta1p '^ ^^imlog i^ ^ .Mbjt 66ye jadgment° Vsoa mly I) ]n

the ° #evd right to tmmina% tbe 1 s$ or my 'pot tbtrt.of., by =neafta Leaft, Pgm b 15°

^Mhe pron=pfim Ir, tha a leue It . far the pmpm of ° ftte
dcvoloPmeat^ ^m tbr- corArm appeam in the oontrad of the patfmqn n2e
amplied ^^mmt to develop the 1emehoId for mfimml ^uodox^ ^ ^
^ig=ft ad fo^ tho mutM b=efit of both part5^^ ^ out of °^ pubgo lutmvn
^^ is ^ozictrftd wltte te o.eveiop,^ of tho n1tuffil tesoums of ex ftto,^^

Jxobs, 332 F, d ;at 779. Vpoaa a lassm°,s fa.7.^e to devolo,^ the ^^efiold ^thin a

=asoziablc timf^ g`bo^ public and pt^^da iu^^ dwamdod judidel tamiaxH on oftk iowe to

=ke posm° bT^ ^ ^ mz4 aBonatiota of 'Taae IeAd for ofl m3 gas or for ot^ Pmposea,"M. at 781

The co^ kam in lomo v, G1eti-•Gry CvT<, 2 OMo S04 131,443 N,R2d $44 (i M),

=^^ no ti=a limdta#iRz withim wbioh mitin 6pentimx w= to be co 9 bw

xqubmd tho IONeOs t ^^YAbiL,a^ MWm=xoYdS^^ ^^ ym to be an1ied ag^hst Omo=ts

amticd to bem= d^ ^^ ^ ^^g Opejagas. In C*,tcludizg t.W to Imsm W

brwhsd tht* ihai. ob o;rs raai^ ihok 1NW, the OWo 8WOM Ccawl =mc3ftd
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Tho act tw w 1^ ^^ coutiamd ^ makA ummd paya^^ ^ 4 pmiod of
over ajgxteim` 3ew d^^ not aluT tteir Mpofts&ft to dmlop 8he kad wbju a
mmmabIe timc ^ que-ifions ftd of' ft = or
mpldas : be viewed as a'submy ffix , • . y ^ - .'^"s^ to^d
^ e ^s^ 3^e-^ ^ . ^ ^,^&i

,
^ `

.
' • 3^W4 effmt, or

vq*nffpW ^ the pmt oftto leum, It " Rklbw a 3mum to member a
ismr'v pvopea°ty sn pm ` memly * OW4 a amtw a=. 6Q& 3=8
kAw utadu wbioh thao a.s no a3evelopmant hnpe& the , ° of . ^ 4 lmda
ani ac th^ ^^^ag public gWicy,

Id. At 134.

7Mt "1ob& ft=" lem ira krr^^ ^ ^^ Booi€ Imseff in ihis'mo sm zaO=term lvues

beftwing upon tlw Ionc^s tbo umlata;1 right ^ extmd ^ ^ettdt3^6 time witwa W^a to

4m3op the 3umd prazisea. As in lonazo, there W bm no de^elmpment of PWAtjM$ aermp

^^^apvdod ofyem. Lik-e 'Ehr, Jzm inkmazo utder wh%chthm 3adbm no davoI^pmet)t t^e

lMeS b.t.'Wn ^^ u=lfv^b1e as 4gaksGpukz1a.c ,po;Bsaya°

7he 3"°Wt^^ ^ ^^ to m=maxyjudgmw in taa$=tw 'tconstihe Iea= is

quos^^^ ^^ougiy 4bud pub3^^ ^olioy in thst lbg ae pmpft4 kemes> 7hD Plahd% m

cntidedto Summ=Ijudgmeat beome of the .^^ftd='s Jz^ of the implied ^venant t^

^^w=b3y develop the 3emd and by ` ' to drW any vmi3x on ^^ pf the acrmp TW impiirxt

^^^ ^^ bow ^olmd,

°^^^ ^^ =terial inda^ WWI i4ueaam a Ies^ to pmt a Iwee U,^ower to

^^ ^^o4ots upo Lb land Is bir, =PWWfion of xeod^ 'ruddesbmd ^^ozt

the am,^t of mimmi1s d=Wcd from the I=L- IQ= 2 ObzQ SL3d gt 133 n.% 443 XX,2d 5(&4,

'IrW)hm a 3^o Wts to T a aY vpe`^.̀ac mfbrmm so d=Uwss o£'dM^^ 4 the 3Rw

wil I ada -a duty to opeW^ nith nuomb3e If At 133a Ju lamm, ^ Ohio ^^

Com°t fo=^ a lmse ta be subjet to ft ampIacd oovtwtt to Zwong$y dryslq v&M tt gut fmtb
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^^^ to ommmanceg comeWwa -no

P-Xp^^ ^^^^ ^^^ ^ t to dV,;Icrp vid^n ^ outbie. ° °", Id, At 133°

Of

dgvt& enf no "6it ' pmiod In wha.ch , ^ oo WW Mg^ ^ tozn*m=,'-

P=V* cf^IMMp^^^t fiM1^D &I I $°^^^^^ oommencea

64 ^^^ PM'Dd. ^^ X&MzdW of ew pogmph °^^ ^ ^

DiDftcTaut to ddAy desreI enc s°n 'fDly by ° m=W deky reaWs° PmzgmA 2 ta^^

^^^o alm pmuiti ih^ ^^dmnt sD dcloy development indO'fi&4'V by d , in ^S °

,gadgmene ^^ ^ ^ gis Is t`mpabIe of bra^g pr^dwied ^^^^^^ WeIn Payiag iRt=dfles." A

1^ ^v9hach Ihc a3eveIcpmenf period can be detRyed into p^^^ ^^^on of`lh^ ^^

^=^T Mtz^0 the Ioraa^^ ^^a under ws.f. rh m a.^plied ^= WM min°

Ta-, Imp^^^ oov==t to derei^p the i^ -,vit mmnabl,; di€iga= r.jves to auow

of ° e. ^d tw . . ."^^ ^^ the adzal consideretirsn for ^ lmk 4 g<, Ihe, pmduction

prymcn.t of a x^yalty on tbe a^j=mls Mhxd.g^ knna of 134. To at^^ lesw-w to hoId 1a,,t ^dw

a a^ ^^c vdth^ making any et^^ ^ mine woWd wFtmvene the, Wt= and ^^ of the

3wa. Id

Ohio C-+aUTO have rmD d a ^^^ of zmpl^ ^venant^ ^^ ^ in oil md gas

lemeA iAcIuft both ^ ^^^t to cirM arad jaMW exploratory WC and tb,e ODVeUJODf

memob$e dvvetopmm, 11 Well as W=atft ta eVIcM Anter^ to *e Mduo lmd to

CrandUct &U 96^OM th4t Rfmt thb 1mgr'^ rOYSI8Y iWft6st wis'^ ^^^^e 091.- cad ane

aMSeme, '4r+^4= E^^^ ^^iteAAM F Lghmt 75 Obio App,34 205, 215g 598 N,,E.M 1315

(5* Diat 1992); JKvp^e -o. .4dam, S°` D%st W 2007ANW66, 240$obio°59,538 IP2»37

FaP l$of 29



The ° s co= moopmd: . . .. . _ t6
s°MpU-ed c.^ to rMunbly develop

am SOA*r V. Am-continerat POVler^ ^ ^ ^92 VS. fte ^70j'54 S.C-t 671, 78 L.Ed, 1255

(1934)9 lbo oa^^aw nvmWinr^ort to ft 14wof^^t In-wfikh ^Oaft aroar,s^^

^ ^^ covmmw to dmlcp th^^^^ ^on&6 dffizoaa,^u to oi zmpIicd fna the

re-latiro of the pardw and the objee of t^e 1^' .- ed At 278-79.

Tho r^^^^ of#he Opm;dom b ' to obtain a bmdt Dr ^^t fcm^ latmor =d
1e,mma it mtrw o'bvi^. in iha absc= ofs^mr, s#pWsdon to t^ ^^ ^
=W= is made the arIft of tho mdmt to vbidb or the dMgmm %ft whxch ^
cpom^^^ pm a and dmt bot sre,bamd by to swnd^ of whd is

,td. 284, ^ cowt clfflcized the #mee's aott^^n &a it cauId hold i^ ^^e jud ` Y

:withsmt cm=anclng ^ ^pmW= to a^^over or cximctla,p, ' to ^^^ its Iem s^ueA

Tho gossees] offican s#sto ftt fty &An to b,OW tys uza bms.a^e it mv.y^
^ nWA 6; but they asat that they ^^^ ^ ^^ ^^on of ^g zt lay
time in the neoz c^ ^^^te ftm. TILis atfitude dt^^ comport -wjt^ •tho obEgp,tava^
to pz-os^tuto dev^opmem ^th due regard to the inumsts ^f the 1emor.

M. At28 1.

The Defmdmt =a_n+^ tW ib lem slmdy discla=s on zmplitd mamits. The Ime

dOCS aOntaiA 4 9 daS;IeiM^ Ofimplie,d csm a ^ow^va, ^ffia lei= Rbo k,.+" rofbm to

J m OIaiok ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ A S M t ft ' "cjas to the ccaiftry$ an Oit. ^ ^ Im^

Mu&j au mplicd eovmavt to mmm'biy dmlop t= IM.g^ Boer v. Wtk 61 ^^c SL2d

119, 399 N0B2d 3227 (1980)g pam"h #wo. ^^^ qllabim% r^^ ^ Ohio SUd at 132, ^-1

N,&Zd 504a The tO res.. ^ ^ . xy dovdop ° ^ ^ ^^^ me, o4an af^n dLwjaim

Of k^ mvmaDt tO dmltaP Vi " a x ^k fi=ar I^^w at 133,
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A=bW^^ ^ m a t r a a t e am to be oonsfted ag ° tbr, -propownt ofMa `

600 s ' form u goo od rup 'b1`w of ` mm be eowbwA " ft

domment< Mamise t ^ ^ ^^ ^^^ ^^^ ^ ultkugaly ftkit fir

1d9G=° WhWw G^^t=ftW ^ RP iA aMW,gw'9ti, the D=Uvd Mmt be oMwftod u a

wba1^ ^^^ so " to give rftsQa^^ daxi to a vay p 'ouin ^ eagP skhwiwv:

Acces,r Cyrop, ^^^, 524 F.3d 754, 743 (6& Czra 2008) ( " ° C3Wo law). Whm a oolt^ ^ a

whaXt om be mmozaably izat^rpreed to suprP. dffier puty"o posWon n ." g the liwpc Df a

particalgir ela=„ tho oontrag is ambaguous ^.s to that is6ut, ^d must be omswued aphd t2st

&4cr, .^^ad Corp. V, ABB Fv^^^ GOWM60r; hw, 319F-03 d 794, 798 (61h C^ 2403)0

k tbiD mscp tht Psxt0s' 1eM Bmt p-ovidcs the 1^^d vdth tht light ^ ^^ ^ ^^n

agWne tho 1wsm faar trmeb of an ampiaed oblaption, Lww, p' ph 17, Two pmgrV4

Iatei, tbt I=^
purpoi.s to ' ` My imp21cq mvmmtsa FeMltft the Itsw tO sm band on

the b^h of an zzuplicd oblipticaa C4=pt be rermci1ed vdt^ ^bluiec dzscWmer of an Imp1ied

obUgatian,s or eov , ^OMM the 1^o cm reasmably ba iat=pxctc4 to allrsw or ^saUow a

lonoz to mwntaitt an ^ctitm fOf btw& Of lm 114VIf ed ublia4oa, ft Those is =b1^^^ ^ ^

be ^ ^ agminst -&e DeAadant tho pmpotegt of the laug"Ap at ' .

TILU Imr- omt^ ODntrUUMry ^W=s pmnittitg the Pl tQ bring lnl ac^^

againg t^e 5^ftdaat ^^^ treachin 1ied obJi^ ^^ swOon& whfle d the mm ti= d4n " ^ g au

implied obiasadowo ^^rw=,#^epnMmmo Ib1yv dW=Uonioth^ ^ ^ to

dnl.i srwt to drM caaer (1) rmdm ixe 1aue gluscry udus wzpI^ wifh im hn^rfie3 ^igmt to
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: 1

6ly developg or (2) is amb°

d r j R I i e s O W Y t p d ceg ddUkg b r y ^ ^ 19 MkUW tD. q1^ di gag^ jE

as ' t^blic policy a^^ fo 4OW Der-k it^ ^ledto cbiu or

not to ddli i't^ #I1 purptao(ma AtwrdjrW),y$ in t^t aU ofthOW FrOi^= BM fkmba e 0

pr^^^ ^^^ ^ oowtreed t ^^ ^ ^^^ the 9mcrAI ^IoLmer of mpl^cd

obli mit

`WbCM 9=eIRI PrOWSIt}U €Dfa COMMO[ ^^AtUOt WM SpOG3^^ proyWOms of 'Tbo'MiiO

gen^^ ^Datmia motoru^ UWud im. Cab ^

Ohio St2d 52, 53, a5 6 NXm2d 722 (1976)g Boepker v. ^^ch Amer°ican 1) c.g C3d Dzst l»Io°

14.D3l8s 20U3-OWo-SI39, T)I;MOmler v 04drmOa C= CO,& 74 Ohio APp.34 321,330, SO

XB,1d 1203 (10* Dist,199 1). PorWqh 17 of ft Book nU fm-th opwiLD pncahns t^

be ^^^owed iu the ^vw a lessox belaa^^^ Bwk t^ bavp express or ixU3Se,d

Obli.ggaOn.. P .11 19 ^^ ^ discl^ all imp3im obligaaw, In thm tht spea&

'dprovWera ixE P=gmph .17 sottiq fara, a 1rwoes riots in the ^^ Beck lmaches asa Implie

Gona#On ^^^ ^^^ the gmmZ din° in ^ b 19, ft dkdaimtT is ^ ve,

7be -SU&A Paupas^e etb,zs lease is ^^^^ foA producing and ^^^ oil

=d gas ^^ ^ ft mzdtmaU thomf ^ 'Me ^^ur. conWu no 84geiWga^ ^ chha dzf^^^t

or Iwo #d my st'm ^bi-bota,ve< ^ ^^ ^^^^ to ^^ozavy davelop u .Imd

llffidwlw fbf- Pus.eSA autcrA as z^ by the mqweu pupose afth lM^Co

^^ ^" offoot. to ^^ fUUd&M6Ut^ of ^ oil ad so kme a WBR 04 to Ihe ^M,prd:

oovenW to mwub,^^ devoltp The la4 provilic= ssz ^ ^^ be&ring m #l^ ^^ ^^

dcv^lcpnmt mwi mod4 or ft^^a the 9 d ^^ MWM^^ ^ ^ ^^tod wmmto
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Streckv. A004a 91S)a A No,1 221, I ^3'WL 41 32p *3 (JuW4 IPS3)° '1`^ ^^wtnaA^

=emmd ;h ^ mmw tw 'wLU gi^^ c&ot ao in tho pmvss'orie ia ^ Ic* boib vqmm =d

hwjia

'^oirmviion in a "^ ^^ ^mee paymeats 40cs mot xoli^ ^^ ^

of ft ab '®n to xwmrsabiy d^^^ ^r, 1=4 lows 2 ONe Wd & 134g 443 N-E42d 544°

`1he qawdonls of woxkiag duz y amd of ^ft not or a^^^m am ° ^y
oparalaPymgtm, Am awmW advm^ ^ ^ whiob is fmo

, :oyatics c=ot be ^ovmd os a absdkft for ti=Iy dwelo,pmma° To hold
o t l a w° ^^ ^ w m d M= spwuklioA vdthout d c y a r effod, or
expondit= on ^ ^^ ^fdxa 1= ° It voWd Wow R lesne to ^umber P,
lesser°a pr*:fty iu pmpetWty mae3^ ^y pa3'^ an amual mm `

P lz 3 of tWB Feme s^eciAm that iht Leam "" ^^^ DQ wd void" aszd lht

rights of the pardes "shaU emo end ^katel ^^^s a well is comm wsthk tWve

z^^ (subjc ct to ^^ ef fou of p^^ delay ^tal *e -ac p 0;6es nvc:m argy det ^^

^^VO, M Olaf i^ WaS B =a,sOnS.bl^ t= 'm Wbia ^ ^^^^ ^ ^MLL IU MA$fAft tbi a ^^^^ ^^

^^urt hemby fmde that '^ ^plia^ ^vmmi# tD remnably d^^^p the 1md ze,q6t6 tho

Deftd^ to co^^^ a WBU v,^ ^^^ ^^ ^ the Def^t 4AN4 to do gom and in &c4

bw Mcd tO s^^^^CC R singfe woll oia Rny ;POY50n. of any oflhc P ' ° s' , cvm thv^^

^^ ^ ^ ^^ 619PWd ^^e the; Ime (;OV%14g tio H p prvy'xty ^^^ ^ ^,

almon s°a^ ^*= hav^ olapso3 aa^^o the Hubb&Ws excot^ ^^ lame, rAnc ywm b^ ^wod

skc.a DoxaM Yonley cxemfzd .^^^^^ ^^ ^ AiXYturs hm etVSedsinoc DaMd

Maj€n exoeutad biB .^^^, it ^ ^aohed the izqij-aci wve=W to rmmbi^ ^^^ pjWztiff^

^m-km
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wim awtwng ^^ ^deaOM mozE $ft fn favor o
.
f t^^ ^cfr^ as required by the

C^iio Rules of,00 P.ro a ^ Onz as ^nvinmd ° nahle ° an come to but

an.e c,oz^^^on. mI thet conctuelm 3s zPasa^ ^ &W&ndpat ' D 1sIms^ elmly

and unequivoudly bftdbm oo ^^ OwAably The p° .° w lad nd

'sdolates the ptbl^ ^^^ Oflko, fitou of Ohio and the P ` ° ^ ^W to nm=7 J t

^^ ^ iouc° .^s aMed h^iiR ebm lz^ ^^eo in^^lved in t^ acftn rs a icus in pupmUity° By

` d^^Yed =W4 ^ I md could p^ =Ver bSdeVl^ by the De °^

PtLymett Of b Ymy ` ' al payzuw to u p1 , °

0 not controll4, caw zeaghbaz^^ otft -ofP 1Y=k hu deos^ t he a^sum

is itUr ° booause k'anny^^^ ^ ^^ ^^ g'amepos.ifim tA=

by The Lbic Supec=e Crsw on the ^sues prc=ly f^`s^r^ ^ ^auxf in tWo ma*r, #ta V.

F^^cgn Pwtwrs, 2DI I Fa.Supr, Z 11 ALM 942 (2011),1 ^ 9 ° to th6 bnmt

o2w_ 7hc Hfte 1^ and tktar, lease ar^ ^^ '^=uml" types of no4t=m losmP 13 A°3d at 947.

7toy do mt ^^i-a 6ditioral bsbend= cjamrs whioh d^^veay deg Vmb^a ' ^

(te tiaa,^ Pedod ^ which the l"sec hs the ° ^^ &vO1^ ^P Imsc.d Pr=is^) md a ^dW

u= (tlr- pmiod hRuwing tho pramairy tmm iA whichtho losaee qu reap a ^^^ ^ jeU= on

the efforts and ftk4 d to ^velop tho pr=ises) Tbe. I-Bte 1me md t^s Itue =h

caantab imgugc pmporting tr, enable the Imae^ to indefmateJy ert=4 ft primary tc= at

o^^ ^ p-kmm term ^.t the l s outd ^^

^^y cithcr by coWmWag opemdo= fm ^^^^^^^ ^^ ^^ ^r ou; or by Paying ^

^^^^^abof^odoBmpvam° 13A,3d ia944° ^ ^ ^^its simply padd c^^
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vactab f^ yms wat^oPt Oa " any &Iii.m &7riV4 the imors of t^ tu)wfl^ they

would have xcW^^ han te `qn Cftb* oik or ps,

7U couTt z^tad the ^ ^e 00• '. ^ a Eig=f&• . e , tb

pmmote the fLM and diHMt d^vOltzptmM of tht 1.oaschoId fir &b = 'bcitaq& :of both

Parfies'"i,lAt 945, °lkoootAmy3ewed fthfmry of MiT^ ^eadk ^O t^'the evo1utiou fi=

^ ^ *& left the 2es"o at ^ ^idwnt^t, if miumb were dsno overed z^^ ^ ^ ^f

the 'k,=: to a r, t^ ^prm o d by a b Ab=dtm claimprssvidi ng ft ^ &-ed perio d fby

do°^^^^ t wit1t ono,^^^ to ^xtmd the lcm for,-gs Ing Ih g` 0t "sa 10ag as txi.^

^^ffied ebbi3m4^^ were pro6d&M4/td A^ ^aying qaaudtirMs, mb$ing
8180 juSbR' to arv.mtimbe to rftp a

^m for the mmc-y s,g=t to deveIop thr. pmpmtp. R At 946.

Bvm ifs taitten .tease did not expres42q requi-m the lestee to deveIap t^ pmpw5 ax A

#i^ly ^ OX suft f^eltam,t COMU;rM ' 4n implied obJfgaTion tD dmeop tk

Icanh^I& Id. As a rmtt, ^=ea spm*inZ a fiCei ptimmy teL61 vith a "^^^, clam beW

to a^ MO `°deh7ed a°mrt3°' clauses r^^r,^^ Itssorz t3f the ^bUpfion to a=modittly d6velop

the pxcVeMo .^d. "[Ljomts 1^^ve interpa-oted d^y rentals to be eiWted t^ ^e Utial tt= ofth^

^^ase."Id at 947, Jacobs, 332 F,Stxpp2d at 786.

As noted it f ItiaiM s ^^q POli^ mxk sc.ctiOn 11,B°q Npras lwsm bepa mWtiug

3.e"m °tUng tht tc WdOAd the OUPI^cm paitd fbr a l^ ^ ^ zd gayn=l

Of ffiC dClAy nMtMI WCAWbfl^ SMtE zi^^ ft) tbz `^^ ^ lout," Whkh WWU ^^ ^dex one

of two ratioxA3m> Nite at 947, t3= mt^^^e ww tW bmus^ ^ ^^ did act

bqczidwWah i^ las^ could ^ ^^^ay wva^ ^^^^tW aW tiar, p & Df xaayaha-'^o

consi "on t o r ft ^^^ lam w s wdf* ^^ ^ m e n f a z m b i o a the lri &*r° I'd,
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°^ retoralt- wu tYa rxtmm !um contaka at impw WA4W= 7equkh3g tha lesew to

driE WiNn 9 . ble time a^ ^ `^ ^^ bow Id

The £iitc oomtobrorved fh^^ ^ hndow=uuwpbWeated in tbo l `#.ea of) ' g

MiMMIS W & W W . f t t= d ^ ^ . w W t h ^ ^ wutD

ommmee dcydqm=t 2011 RL5 °2^ 13 ^d at 9489 'Uft l CM^€1 be oxiewW in

pe;pewity t^^^ ^^ pt^ment of $2.00 per ^^ ^er ym4 vmuld be fittl^ nmd for tbo

pwtie* to agme ^ a ^no-year tum te=°* W. aj ^ me lassee's 'contentioa gw ^z k"Cs ,

enabled it to mainuit xoduction aiEW ^dcWtrty u lnzg as delay rent4s vm= laid^ the ^

^pim-d #W " ^^^^ ft Imoc d te ob3^g4m #^ &v@op the Und dud4o ft

^^ tam ^y Id. ^,^ $y, a ^g1e ^pdo^^ dc^r rmw z^lae^ the l^

^^ ^ oftatic^n to dmlop tho 1cwJw1d d ' thc oni-,yef piinezy tmm, rd, ^= to

pimmy te= uxphvd, te mompsyment of delay x=Ws couid n^ c the 3esseeRs &Miug

r^rights,

P=Zdtft the ^^= tD m dday mutals iael Iy¢ tweby c^nying U les=s ft

'fimcial ban^fits o# =tv.al pr-od-ucrdoia, would confr4me the pros^ filft&n of the parties i^

^muft dm z^^^ ^ ^a:bst p1aze' as ^ ^ ^ notion tw delay rentata axe snteaw to `^^

ft ics^^ ^^^ &Ydrapment.°' id Mom-^er, cv ° ^ the lea= u cmatiug an i^^'

term wou3d provide tbb kss^ ^ ^^^ ^^arty xightB for ^ am payn=tDf a nomM

delay r=W, a c=Vt at odds vtaffi the tadi^=4 cowtru^doa Offtpropaly rights ^^vqed

by an oV mt^ ^ lem, 13 A-31t3 at 9499 Acc ' y^ ^ ^ite cou,t 1^d tw IaB ter= of t7ae

Ie4m b ^ d ffitited the p"lago of f=going pwftWm by ° ,^ renjoh to

I

-Pagc 2$ of 29



the mvymp ° „ Once ft °mmory t= ftdcd nd ^ lame heed to . MW

Pr ° ^ ^ I mm ° Id

Uke the Mee 1ow, CS 1eme fs^ a no:I= lawr- whr^^ ^^^ ^^wPmU to emble ft

De€c 1o uftd the to= ° md*Wtely, . ` ut imy devetTmeW, by sx^^Iy rio °

delay r^uts anftr• d " °ug tbAt tbz capabI.e Of a^^

A contW is i3IusW wb= by its =m, the ' or` = ` tO

d0 ° ft nd= r^ ^^^ Of Dzs PrIrform ° the unhinitrd ^i,&t za^ cffmt 7s bis

p w wO thus z^^^^ it meray Muaw°" Cemvy 21 Y. MAWA ^^ ^^^ App^2d 126g 129-

34,4.^7 REM 534 (111 Dzst. ^^^^); Thomm v. a#n zke. powr G'O,, ICa Dist• 'No° 03API 19^,.

2405-Obac^-3 958, JP2, ^^ ^enem]Jy di8fvOr intmpr °ons tbat =der ombigis z^^sory^

^^eniug a m ° that gins tla^ cot4raot `^,

Cmstr•^^ this Ime COWWOXIE^ ^th Hite, Imitiazg ft .D 's abift to f^^^

40ve3OPmgnt tO the tweIve^-=Ozath PzMOXY trfM sel fbrth i^ ^ aph 3, ^^^^ ^^^ ttie

DeftndaWs promise to dr-aU fr= Wng Zl'usmy imd would Irmmote ptxblZo po lioy md the

=,^^SId intmt of the, pates 10 dcvo1^^ ffis Aa ,

Tcrr au ft xemom ,set &rt^ b=b abOw the PlainW$ Me clltbied tca S ja t>

ThG z=aWng U= is v&^ or imt forim i^ an OPPMPr€^^ MOdY fm the P! " ' aud

whe%a or not &e Defcxt^t is tmtitTed to A 30 day notzoa of mm as prov^Ided $r ju t^c 1am,

Fox tbr, xwoz^ set 6uth ber6n af tex, This Comt bdimm &a forhftr^ ^f twm 1um is ft

A,^^rkft ==dY `^use *--,^ ^O vOid ab lnft'o and &a sucb, ihe P ° ' do w byt

giao ik Daftdant the c-onf mmw rwtaors to c= wftee
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^ ^^xftmw-m ,°^^^^ ^^oil . l ater cw=tbe

M t*e of The^ nabm ^erF61 ^^^ St_2d lt 119, 399 N>.E,2d j.227, 'p h

^^al rmedic^ m inade ft* or mw '= ofan OiL ^^ ^ lffiqe^ it

n implied cov "14,_ as yi^^o;iof -wWhale or jup^ ^ an qp%ja^^ MnMy ft 0

paraMb four of the ^sbus, Fotfbft=vAR^ granW ^^ to do" w to %5

Partin, even whm sPK3^^ ^ounds for forfeitme mr, B's for& iu ihe Imm ronw, 2 Obzo 6^3d

iLt 135,443 NoB.2d 504, Bwm w]aemfk I"see iu madc mi' t or ^yalty p^mwt, a

3,ossor's ^aim f^ ^ tn bwd upon brear-b of en i^ylied ^^vemt to zc"ozmbly develop t^

jaud 3s tot pmcbdcd, prcrMed ffic imor c= show tbgl c^ ug ' uft Id

° aa'^^ ridansle for ^^^^ f brfei'-cme i^ f he bd ^^^ ^ ^^^^ for die 3M'x is

lh^ ea;,pwted aatum dmi.Vtd fr= the achW ' ` of the Und, not the MnMl ° c." Moore,

^^^8-Obio-5953r A48, Wh^e I 1039e^es ARUTe fO dfi1l OT Mit8`%ntzt a ^onl"blet Paiori of

^ would allow iho lessee to ^^ ^ I','Wes M%V iu pm^atahyA without any rev= of

inoarne to ^ 1e^s^x 94siug f^Om dxit3ang or ' ` ^^^ots,1^^ of the aupli^ ^vennt #^

^tzre of ^ ^i1 e^d ^sa^d c^^c^ r^i^.t ^. f^iMa Id 'Mt d^r^,^ tO ^dtr a foxf

lemt €s ^^ ft UW coiut's di^=fim, Td, 151 ^

iZa Beer, to oc+ud uphcld a pNxtial bdoature (ox t8i,^^6tiOnYwhm the 1^ ^

pearmW no W^ ^^ ^^ ^madpro,pc* for over a ymg emd had fiuimcW ozd op `

61 Ohio St2d at i21--22a 399 1^,B924 1227.'1ht cc^^ ^W ttAt even if tc ^essec

frm whickto pay ditutes, foawtm ofto less^^^ oontinuc1 horat

in v=qaofted e Wo wurrantcd to WMO tho d^^opmeot ^^dw W imfte pCStwb'on of

tbo tome a i*=93° ^d at 122F 399 X:B.211227, Th Ukm% the. =i# uphefd a ^^ wkm
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t^^ ^^e bAi ismiW wqxa^once, W 6dlW buS newr so1d from a W&U osi &e Imm-11t,

POPUW, ma thovA^ had pl W t^ ^^^ Onoth= Imem' ^pwty ^ ^^^cl^ aAd

f=040ACd ^ a ot.om and pW op ^^ wkhout ^loym. 75 OWo App,3d it 21b-l7, 599

X:E.2d 135^.

In tho ' t caseg the paztaesg ^ ^^ not ` emy gmun& for fodeltm° lu

Deft t ha hcJd lean tD ?kftdft'Imx4 for yems withovt a^^^ ^^ im MTa1 ctplmtory

w4L e^ oin$'F^aintM ' pmpoM ftno " zcUysemW paymmts. ^^mbm fs

w #ed t o amm ftpcotoWan r n t h e i r t a momver, ^^

^^^ wutd do b,asile6 to xhe pmIdesp c^^^ting a dmage ^^ wul^ be opaaW4vo at bcg

bc c,ause no exploradon. or dffllimg bas onr takm pJ am, Ac=dlaa Wbit= is sWmn%d in

Ws omAir 6^+m,iY IW 6e7 m '1dler E^y Y.NRadeqqbatC.°

Plaintiffs did zacrt pvMdo wxafttn m6oa to tho Dd^admg pzm=t to pxagraph 17 of tto

1e^^, "seffing out spociS',%OAy auvdW reVwW lesaeehas browhei41ft a^ontraa,7 atd $ffbz^iq

the Dcf=daut 6kty dayis to cure aV breaeb, ^^Wc^w, t^c^ D;fraidaxa.# iaCb the mum 4v owe

ciae,r the t^^^m ia or its brmches ^^^ laae, P" ° l ccrxzphasce w%th the twWcal

xequ^^ ^f pvds^^ ^^ce piioz° #o comrxmcaszg tWs acticm wvWd myt no pmpon,

A I^^5ecss "^ -h= f1t=p^ W mvz the 1eaw$ at kuufficiau to presmve u

lessees rl&ts =€er Arx i:dl and ^ ^^e that bu t^^ hu6tct kngican Rwrgv $arv^^^g v^

Lek=, 75 OItio App3d 205, 23.4x 598 N.R.2d 1315 (51' Dist 1992); ^^ore -0° Adma, Sth,Dj^t,

No, 2407^D90066, 2001a67MD-5953, 150g Okrr^ger -P, ftrt, 115 OWo APP, 1I5,1 M ARM

2,40 (4" Dist. 19611 Iia LEJXna ft cOWt fOUUd tAM OD.ft th-, oozieitiozm of fk^ ^e hw Dened to
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^ r { ° . .^d ^►at, ^ic S^se "by t^ QftIs$ t «^ ^ g^ u ofIew^r
^.. . ^.

.^.::: = •.W.^a,;:• • • Ahd rmst[^+J fib.alcwed ^,'tD ^ th, Im^
,
ar 75 "o ,3Q at ^2123 214,

;^ .. •
,^^,.yq

5*:' %^y^r'• .

Sza, 04singcr^, ths Ie.ssees ma& na e.ffart to dtvdop the lca^ehald usfU °teA zlays b^ro
^:::^'•- .

MT^.̀ ^: a "tOP'^: ^ tmm- Fkdng 1^ ^ babl^ tW ps ax ail wrauld bc ^

gm end af °Cbe tMIZ4 the caa=t hSld the aftl was -tw littlo tw IRU,' end r^ ^e ko 3

cldraa fcx' era onvf tbete=a II$ Ohia App.,4.t 127.

Momver, it is w^ seWed ftt tk 1awwiIl nof aqt^ a vain act. ^^, Syate a peZ

MarcoXan v. Sm#th, 105 Ohia St, 570. 603,13$ N.E. 981 (1922); Ger°AoId v. Pqp4t °at4 13 0

^'Jbfv S042, 346,199 3+T.E.353 (1936); Cokman V. pt+rtage Counor &girjeer, 19 1 Oha® App.3d

32, 29I^-0hio-Q.55, 944N,R.2.d 756, ^^ (11°^ ^as&.^. I^ f^ ° # cas^ f^ pur,^a,^ afths

aDRicc ze ' eat in p ph 17 af ffie Xew is to pxovjdeghc Defeadad with au opparhzity

to c= stty #maP Ra^cva°, the ime zs void as a,g " ptablie policy. The Dder,dxu camot

ctaw xts bxe4c& sn a timely mamex, ^t P1afiiEffs sm mlatiod ta mmzvm7judpaejg a^ requ'wted

OP,d tD the fWdtUra .at'a11 rigbU of ft I3d t to *e ofl aud gas under ft P° °$

propeteg. The D ant's rz&ts iA the subjzet b4m ^xc facfeited° Gowt wsz sba be

assessod egebrst t,bc Def^.d.aao.t

Att^^ ^u=M0pr-bQkRdM
At^^ ^ wnmcb

I

MTER AS OF DATE 47lt FiLiVQ;

^^^.--^---^ :^,,^a.....
IT^^^^ ^d LSE^F,
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L..•}
i^.3Ct 0.fBR WL. W'1'SS 1.^

TNTF-IE COURT OF COMMON PLEAS
MONROE COCJN 1 Y, ®HIC

L YA.HUPP,etat.

Plaintiffs,

vs.

I BECK ENERGY CORPORATION

Defendant,.

CASE N®_ 2011-345

JUDGE: ED LANE

PL IFFS' NI47CIt3.N ^`^ . EjaAs^
AT^O.N, 1,TiR;3:&'F7i

Now come Plaintiffs, I.,arry and Loxz Htistack ("H.us "), I,awrezace and Michej&e

Hu.bbard ("Hubbards"), and David Majors (sc s
)a {I^ajorscollectively aaPlai.ritiffsss), by and through

the undersigned counsel, and respectively move this Court for an Order that this action be

maintained as a Class Action pursuant to Civil Rule 23(B)(2). As is more My set forth an the

Mernorandum attached hereto and incorporated herein, it is clear that the prerequisites to a Class

Action set forth in Civil RWe 23(A) have heen met as have the requirements of Civil RuIe

23(B)(2). Accor ' y, this Ctrurt should certify this case as a class action under Civil R-We

23 (B) (2). For the Court's convenience, a proposed Order is attached hereto.

1772811 v 011125358.0001
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Respect#'uffly submitted,

Nlark A. Ropchock (0029823)
SLATER & ZURZ, LLP
One Cascade Plaza, Suite 2210
Akron, Ohio 44308
Telephone: (330) 762-0700
Facsimile: (330) 762-3923

and

Richard V. Zurz (0007978)
SLATER & ZURZ, LLP
One Cascade Plaza, Suite 2210
Akron, OH 44308
Telephone: 3 3 0. 762. 0700
Fa.csanBil.e: 330.762.3

and

crs La 4f^ces
107 W. Court Street
Woodsfield, OH 43793
Telephone: 740.472.1681
F'acsisnile; 740.472.17 X 8

A.TTCRNEYS FDR PLAINTIFFS
I. Y AND LORI I-.iUSTAC&
LAWRENCE AND MICHELLE HUB$
AND DAVID MAJORS y
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L EN-rR0Dj_s.s.:KIf)N

'Ilus case arises out of a for.rn oil and ga,s Iease ("Beck e") utilized by the Beck

Energy Corporataon of RavenDR, Dhio (hereinafter "Beck"), which Beck executed with

approximately 415 landowners in Monroe County and approxzzraately 200 to 300 landowners in

other South East Ohio counties. These form leases purportedly grant Beck the mineral rights to

approximately 32,280 acres in Monroe County, The leases were entered into over the past

approximately 21 years. Of this acreage, Beck has not drilled an oil or gas well on

approximately 21,000 acres in Monroe County and several thousand acres in otlier counties,

which are the parcels at issue in this oa.se.; The Beck leases only paid the zton-drilled parcel

Iazzdowners somewhere betwem S 1 to $5 per acre per year in "delay rentals."2 Ad.dztionally, had

wells actually been drilled and produced gasloil, the leases only provided for a one%iizhth

(12.5%) royalty to the laaadowner.3

As this Court is well aware, the recent oil and gas boom in Southeastem Ohio and

Monroe County in patticular, has resulted in up-front delay rental payments to the landowners of

upwards of $6,000, and possibly beyond, per acre for a five year Iease term.¢ The fact that the

landowners in this case executed these form leases with Beek prevents them from leasing their

pzoperty today to one of the new drillers.

In fact, since the f^g of the Complaint in this case, specifically, on December 21a,

'011, Beck Energy pt'rported to assign the leases which are the subject mafter of this action to

F'rom. Monroe County records.
See Exhibits A-C, the affidavits and lesses of the Hustacks, the Hubbards, and Majors, respectively.
Evem though Beck drMed no wells on the land at issue in this lawsuit, the 12.5% (1/8`h) royalty provision is sti]I a
gnificant term. This is because if Beck assigns the lease to another driller, which he has already a pted to do,
Le landowner would be locked into the 12,5 Jo royalty rate, instead of what is currently available in the ^qa$ketp2^e,7.5% or moze. Thus, in the assignment soenario, Beck could not oisly keep for himself all of the "up front" money
vith the landowner receiving notbing), but also the "spread" on the royelties- between 12.5% and 17.5% ormore.
The Court may take Judiciat notice of this figure as it has been reported i-V various newspapezg and public
eetings, as vretl as can be verified by Monroe County records for recently lr,.ssed lands.n
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Exxon Ivlobil Corporafion/XT'® Energy Inc.s Beck assigaed the "deep" drilIirmg rights, bix

maintained for itself the "shallow" drilling rights. As a result of this assi ezat, the

Lesso down tative Plaintiffi herein will likely receive NONE of the upfront money

for the assiggiamerlt of their ininera,l rights, and will not receive any increase in royalty abov

12.5% and whatever increased royalty 13eck negotiated with Exxon.

However, the Eeck lease is not ziaerely just a "bad deal" which the landowners made an'

^

with which they would otherwise be sttack. The Beck leases are void osa their faoe as has alr 9

been held by this. Coan°t,6 Accordingfy, the Plairatiffs are requesting that a class be certified of al

landowners in Ohio who executed Ieases with Beck where Beck did not drill a we11 on theii

property. The Plaintiffs herein request a certification from this Court to proceed as a Class

Action under Civ. R. 23 (B) (2). The leases of the Plaantiffs herein have already bean, declared

void against public policy, violative of implied covenants and forfeited.

ff. F.NCTS

Eeck Energy Corporation is a smaP1 family run oil and gas exploration company owned,

°a.

and operated by Raymond Beck, and located in Ravenna, Portage County, Ohio. The ®D1VR, I

website indicates that over the years, Eeck Energy has drilled appproxiraately 347 oil and gas

wells, located prirrtarily in the eastern one-third of the state.7 However, gnost of Eeck°s activities

have been centered in Monroe County, Ohio. Between 1980 and the present, Beck Energy

drWed approximately 165 wells in the county. From 2002-2007, Eeck drilled an average of 15

A copy of the Assignment, which a3so includes a]ist of the landowners, some of which are p1tatxve Plaantiffi
aerein, is attached hereto as ExMbit D.
See 7/12/12 Decision ofJaedge Lane attached hereto and incorporateci herein byreferenae as Exhibit E.
It is believed all of these facts are undisputed- In order to evidence good faith beiie^ citation is ma.dc to the best
vaiiable m°idence under the circumstances, the ODNR website and Monroe County reoordso Plaiatiffs afforded
Weffidan.t the opportunity to provide competing inf'ozmation in response to DiscovEry requests, vrhich were served
pon the Def tmonths ago. 3n$tead, Defendants chose to object to those requests aud provide no meaningM
ocaxaeatation whatsoever. Those evasive aespoases thus form the basis of a Motion to Caxu.pel, iFded
ontenxporaneously with.

72811 a 01 \ 125358.0001
4



wells per year in Monroe County. At that rate, it would take 27 years for Beck to drill all of ti

leases he had executed in Monroe County.8 Virtually all these wells were, by today's standard

considered "shallotiv," drilling only down to the Berea Sandstone levei, approximately 1,00

feet.9

By contrast, the oil and gas exploration which is cutrently being undertaken in the count

^

involves drilling into the marcellais shale (approximately 3,500 feet), and the deeper Utica s11aI+

( roximately 6,000 feet). °ilese newer Marcellus and Utica wells require "Iaorizontal" botanl

technology: A single well shaft is drilled and flm horizontal borings extend out from the rnair.

shaft, wb.ich are then filled with high pressure fltuds, and, thus, 66fracted." Wells of this nature

are much more difficult and expensive to drill than the "shallow" wells, but may have inereda'ble

yields.

Against this backdrop, Beck Energy, through either the efforts of Mr. Beck himself or his

agent, over the years have e-ntered into oil and gas leases with numerous Lessors Gandowners) of.

property located primarily in Monroe, and several of its surrrounding counties. From review of

the Monrae County recards, it appears as though Beck Energy entered into leases forl

appro ` ately 32,280 acres in the county between the years 1996 and 2011. Between 1996 and I

2001, Beck entered into 1, 1, 3, 0, 7 and 7 leases per year, respectively, in Monroe Cotanty.

Then, in 2002, h.e entered iuto 96.g0 Regardless, Beck has tied up over 30,000 acres in the

dounty. For approximately 10,000 of these acres, Beck has not driiied a well, despite having

^ears to do so, and has thus effectively prevented exploration of any of the mineral wealth

ocated beneath this large swath of Monroe County and in areas in Monroe's neighboring

11

° ODNR website, Public Records.
9 CDNR website, Public Rccords.
ia 1bloraroe County Records and ®1?NR Xecords.

1;
5

'72811 v 01112S35$.00pI

te

5,



counties. For this acreage, Beck has managed to tie up the propaty by paying only a trivia

^ amount in delay rentals per year, if he even paid any rentals at all.

In entering into the lease agreements with the Obio landowzlers, Beck used a"fortTa,"

.Iease. Accordingly, it is believed that all of the Ieases which Beck recorded in Ohio contain the

exact same IaYa.guage and provisions. The only differences in the lease are inconsequential:

name and address of the Lessor (lalxdow,ner), the amount of the acreage and its location, the

amount of the delay rental (which varied with the amount of acreage), and occasiorlally, the

duration of the primary te.rm of the lease." l Thus, the essential terms of the Iease are identical

betweera the Plaintiffs in the case herein. The Hustacks, the Hubbards, and Mr. Majors, aIl

executed the same form lease. These leases are attached to this Motion as Exhibits A, B, and C,

respectively.

These leases were all recorded by Beck Energy. Accordingly, the leases graut the

miners,l rights of the Lessors to Beck Energy. They are thus a cloud upon the title of the

! property. The Lessor landowners cannot negotiate with new drillers who are offering thousands

and thousands of dollars pes acre as "si g bonuses" and royalties of approximately 17.5%

versus the 12.5% under the old Beck leases. Most importantly, Beck has not drilled wells or^

atterrapted to drill weUs on any of the parcels at issue in this case, " The miueral rights are thus

wasting.

As indicated, the leases are identical and contain several relevaat provisions which are at

issue in this case. The first is paragraph 2, which states as follows:

f `Ibs lease shall continue in force and the rigllts granted hereunder be qo,iedy
enjoyed by the Lessee for a term of ten years and as >xl.uch longer thereafter as oil

1 11 Vsrtually aR of the Ohio Beck leases counset b,as ex.amined contsia a prixnary terrtt of tvvelve months. A fewthem have a shorter time period, such as six mollths.
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or gas or their constituents are produced or are capable of being produced on the
premises in paying quantities, in the judgment of the Lessee, or as the premises
shall be operated by the Lessee in the search for oil or gas aad as provided in
pmgra.ph 7 following."

Paragraph 3 also states:

"This lease, however, shall become nufl and void and the rsghts of either party
hereunder shall cease and t te unless within
froni the date kaereof, a well shall be commrtn^nced on ^e pt^ice 1 or uinless the
Lessee shaaIl thereafter pay a delay rental of $

payments to be made quarterly until the co enceme^f ^f a Iw^I$SA well ^aII
year,

deemed cornznenced when preparations for drilling have been commenced."

Paragraph 13 states:

BeThe Lessee shsD have the iight to assigo and transfer the withiaa Iease in whole or
in part..,.Failure of payment ofretztal or royalty on any part ofthYs lease shall notvoid this xease as to any other part.°'

Paragraph 17 states:

6CJn the event Lessor consic3ers that Lessee has not complied with any of itsobligations hereunder, either express or implies3..."

As all of the Parties' rights and responsibilities, whether by contract or by operation ol

law, arise from this lease, this case is one almost by definition which should be resolved via class
treatinent. Additionally, this Court has already found the Beck "form°" lease to be v7oiative of
pub1ic policy, that Beck violated its implied covenants contained in the 68forni" lease, and that the
®forln" lease is void ab initzo. Accordingly, if the lease is void for one landowner, it must be
(oid for a1I. Iandowners, whexe Beck has not drilled a well.

More recently, Beck has purported to `6assign" all of the deep drilling riglzt5 in this

creage to Exxon Mobil Corporation, a New Jersey Corporation, and its affiliate, XTO Energy

ic., of Texas. Beck executed and recorded this purpoxted assignment well after the filing of this

wsuit, on December 21, 2011, thus flaunting the NrisdYction of this Court. The arrogance of

a

I^

i^
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tl"s attempted assignrzaent wilt b=Onle even more apparent to the Court, when viewed throug

the lens of its S ary Judgment ruling. 'P1he assignment includes a list ofI,essors (Iandovrn.ers

whose mineral rights Beck has sold to :Exxon. For these landowners, they will undoubtabl3

receive none of the "upfrontp' money on the lease, nor will they receive any increase in royalt)

over the base 12.5% in their Beck leases, and whatever new rate Beck negotiated for ' self in

the assi ent, Perhaps as much as 17-18% . Thus, Beck may potentially pu11 $70-80,000,000 in

up front money alone out of Monroe County, while the landowners of the County receive "

nothing. In any event, the assi ent conclusively proves, for class certificatioza
ptarposes, as

does the Court's niling, that ail of these cases are identical and thus subject to class treatment.

Accordingly, this Court's ra.z.Iing on July 12, 2012, that the Berk form lease is void, has

resolved the issues in this case on behalf of all non-drilled Beck Lessors. Plasrxtiffs are confident

that for the reasons set forth iu the Complaint as well as the Court's ruling on Summary

Judgment, that this Court will ceftifyr this class, and allow all Ohio landowners to negotiate new

leases with new drillers for econosnically competitive rates, and thus to fully explore the mineral

wealth of Monroe and its neighboring counties.

Hi. LAW AND ARCa N-r

-.,.^..n. .^.^...,,H.;

^

Plaantiffs satisfy the requirements fbr class cert.ificataore as the class is so nunaerous that

oinder is impracticable, ttjcre are legal and factiaal issues cmmon to the class, the claims of the

'artaes are typical of the class and the representative parties will protect the intezests of the class.

A motion for class certzfica.tion is not an occasion for examination of the me7its of the

ase. Carfdad v. Metro-North Commuter R.R., 191 F.3d 283, 291 (2nd Cir. 1999). There is

iothing in either the language or history of Rule 23 that gives a court any authority to conduct a

•elimanary inquiry into the merits of a sait in order to d e whetller it may be suaxntained

c

Pi
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as a class acfion Easen v. Carlisle &Jaoqruelin, 4171.T.S. 156, 177 (1974). Instead, the CoL

must det e if the plaintiffs have proffered t-Adezsce to meet each of the requirements of Ru

23. No weighing of competing evidence is appropriate at this stage of the litigation. Caridad, 15

F.3d at 293. See also Cleveland Board of Educafiorx v. Armstrong World Industrae,s, Inc. (C.F
1985) 22 Ohio 11d1sc.2d 18. (Holding in ruling on class certification the Court may take th

allegations of the complaint as true and the Court should not examine the merits of the cas,

during the certification hearing).

f. Policy Behind Class Actions.

The policy behind class action is to Protect members of even a small class frvrn being

deprived of their day in Court. See Blumenthal vMediraa Supply Co. (2000) 139 C}hio.App.3d.

283 citing Anache7rn Prods., 7ne. v. Windsor (1997), 521 U.S. 591, 117 S.Ct- 2231, 138 L.Ed.2d

689; Marks v. C.P. Chem, Co., Inc. (1987), 31 Ohio St.3d 200, 31 OBR 398, 509N.E.2d 1249;

7A Wright, Miller & Kane, Federal Practice and Procedure (2 Bd.1986), Section 1777; 5 Moore's

Federal Pra.ctice (3 Ei3.1997), Section 23.44, See Also Anderson's Ohio Civil practice § 36.02.

"Where resolution of a class action may result an benefits to the large nuznber of class members

whose claims are so small that their size does not provide the impetus to br.ing indzYldW

actions" a class action is considered the preferred method of adjudication. See M.
F"erenson Co.

v. First Faneuil HaI1Market Place,
100 F.R.D. 468, 471 (D. Mass. 1985). Corresporadingly, the

:7au.ted States Supreme Court has found that a class action is approprlate to "vindicate the rig}zts

:f zridividuats who otherwise might not consider it worth the trouble to embark on litigation in

vhich the optimum resWt might be more than consumed by the cost.'° Craearanty National Bank

Roper, 445 U.S. 3326, 338 (1980).

1 11 ju. Rule 23(A) Prerequisites for C1ass C'er8lfication.
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^

The Court may exercise its discretion to certify a class when Plaintiff establishes tJ

prereclussites of Ohio Civil Rule 23 13 by a preponderance of the evidence, See Cleveland Brraj

of Education v. d4rWtron,g World .fiaa.'r.rstrfes Yrac,, 22 Ohio Misc 2d 18. Civil Rwe 23 providt

that one or more members of a class may sue as representative parties only if

(1) the class is so numerous fixe joinder of all members is impracticable,

(2) there are questions oflavv or fact co on to the class,

(3) the claims or defenses of the representative parties are typical of the
cl ' s or defenses of the class, and

(4) the representative paxties will fairly and adequately protect the interest of
the class.

a) Jofnder of All Msmibea°s is Imgracticable.

Joinder of all plaintiffs is ianpract.icable. Impractacability of join.der is left to tbe trzal

court judge's dis °on based on the partictilar facts of the case. See Logsdon v. National City

Bank (1991), 62 Olaio Misc.2d 449; Gracbbs v. Rine (1974), 39 Ohio Nlisc. 67. The requirement

is that the class be so numerous that joinder of 01 members is impracticable. "Impracticable"

does not mean "irnpossible." See Planned Parenthood AsBociation of Cincinnati v. Project

Jericho (1990) 52 Ohio.St.3d 56, 64, citang Gentry v. C & D Oil Co. (W.D.Ark.1984), 102

F.R.D. 490,493

In that regard, there is no ,magic nctmbex" for det g tbe number of parties that

o.ake joinder irnpmergcal. Schmidt v.ftvco Corp. (1984), 15 Ohio St.3d 3I0, Grubbs v. Rine

1974), 39 Ohio Ndise. 67. Federal Cousts have ruled that "[glenerally, the numerosity

:cluirement is satisfied where the class exceeds l0o members. Fox v, prudent Resources T'rost,

a3 Civi.l Rule 23(F) is the sole distinction beiween the 1 ederal Rules and ®bio Rules on cIass aoiaons. Cnvi] Rofle
23(^') provides that claims of the class sbaIl. be aggiega^d in determining the jiu3sdiction of the cotart Otherwise,
the only dxf'ference between Federal Rule of Civil Procedvse 23 and Ohio Itule of Civil Procedure 23 are minor
stylistic chaazges.

1772811 v_01 e I25358.ooal
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69 F.R.D. 74, 78 (E,D.Pa.1975)a see, also, Krominick v, State Farm Ins. Co., 112 F.R.13: 124

126 (P.D. Pa. 1986). 4hi.o Cour#s have rWed that aauzueros2ty can be established with even

much sinaller class. For example, in Grubbs, four (4) named plaintiffs were former tenants of r

1andIord. The four (4) named plaintiffs brought a class acfion ag " t the landlord alleging thai

securAty deposits were wrongfully withheld. The landlord owaaed approximately fifty (50)

different properties containing two hu.udred fifty (250) rental units. The court found the class

alleged by plaintiffs was large enough to make joinder impracticable.

In Bennett uFirst Energy Corp. (2002), 118 Ohio Misc.2d 174, 2002-Cthio-2745, th eJ

r

court found that a proposed cIass of one hundred twenty-five (125) former rmployees laid

was so numerous that joinder of all members was impracticable and satisfied numerosity

requirements for cerdfcation of the class in the action brought by former empiayees,

The numerosity requirement in the ' t action is satasfed. Based upon a review of the

pubIic records of the recorder's ofCce, the instant aeaon pertains to approximately 415 Monroe

County landowners, who entered into leases with Beclc, wherein he did not d.ra11 an oil and gas

14we11. A similar review of neighboring counties revealed perhaps 2-300 more. Thus, the;

number of putative Plaintiffs is so numerous, the numerosity requirement for class acbion i

purposes has been satisfied, as the class is so numerous that joinder of all members would be

impracticable.

b) Ptttgtive Plaktiffs Have Common Questdons of Law and
k^hact

Plaimtiffs also satasfy the requireznent that there are questrons of law or fact oa to

he class, as the class consists of Lessors urader Beck oil/gas leases on whose property Beck did

ot drill a well. This Court has already det ' ned that the leases are ail void, yet as

See CQuntyRecozds aud Affidavits.

Ie
1
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enclimba•auces of record in the Lessors' land title, they prohibxt the landowners from re-leasin

and exploiting the mineral wealth of their lands.

Wide discretion is afforded trial courts in deciding conimonality, Caruso v. Celsin

TnsuPation Resoturces, Inc. (Ivd.I^.Pa.1984), 101 F.R.D. 530, 533, but its resolution may be

satisfied by the allegatian.s contained in the complatnt. Miles v. N.J. Motors, supra, 32 CDl^ic

App.2d at 356, 291 N.E.2d 758. The commonality
requirement of a class action does not require

that ail questions of law or fact which are in dispute be conmon. Planned Parenthood Arsn, oj

Cirzrinrtati v. Project Jericho
at 64 citing, Marks V. C.P. Chemical Co. (1987), 31 Ohio $t,3d

200; see, also, Estate of f Reed v. Hadley (2005), 163 Ohio Appla.3d. 464. The commonality
Ireqtxiresnent does not require that all questions of law or fact be common to eveiy single member

of the class; rather, at least one issue must be common to the claixas of all the class members.

Hanlon v. Chrysler Corp.,
150 F.3d 10 11, 1019 (9th Cix. 1998); 5 Herbert B. Newberg & APba

Conte, Alewberg on Class Actsow §3.10 at 154 (3d ed. 1992); 7A Wright, MxYer & Kane,

Federal Practice and Procedure; Civil 2d, § 1763, at 198 (1986). Courts have not considered
commonality a dxfficult hurdle; the requirement should be "construed perma.ssively." Hanlon,
150 F.3d at 1019. Generally cotarts in Ohio have ruled that the commonality-requirement is

satisfied when the plaintiffs demonstrate a"cornrnon nucleus of operative facts." See Warner v.
VFaste Management Inc. (1988), 36 Ohio St.3d 91.

Ohio coufts have found that there is a`®coxnnrion, nu.cleus of facts" surrounding claims

gainst a fanera.l home by states which sought class action cextiScatton, even though the funeral

ome used different contracts over the class, where the fiineral home sold each of the proposed

ass members the same or similar guaranty, and the funeral home shareholder a.cknowledged the ^
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same sales practices applied when selling funeral arrangements. See Estate OfReed v. .Hadlg

(2005), 163 Ohio App.3d 464.

Federal Courts have ruled:

^

jBlecause ltuie 23(a) (2) requires only a single issue comrnom to all members of
the class, the requirement is easily met. [Citing I NEWBERG § 3.10, at 3-50]>
The fact that class members must ixbdividually demonstrate their right to recovery,
or that they may suffer varying degrees of injury, vvil3 not bar a class action.
[C."itirag NNE .ERG at 3-69]. Nor is a class action preduded by the presence of
individual defenses against class plaintiffs. See id. Moreover, the court may
certify the cla.ss initially and then, if appropriate under all the circumstances,
decertify the class after an adjudication of liability. Citing NE WBERG at 3-70.
Feret v. Corestates Financial Corp. 1998 WL 512933 (E.D. Pa. 1998), at *7.

As set forth above, all of the Lessors, putative Plaintiffi, are governed by the same

lease/contract, and will be subject to the same Beck defenses. Specifically, Beck leased mineral

rights from the Plaintiffs. All of the deep driliiazg rights under the leases have been assigned to

Exxon under one ins ent. Thus, Beck baimself is treating these leases as a"cIasS." The

question common to all Plaintiffs as has already been an,swered by this Court is: is that lease

void? ,In the instant action, Plaintiffs satisfy the commonality of questions of law and/or fact in

that every single member o#'the class was governed by the same operative lease terms.ts

s) Typicality of Claims and f)efensees.

The claims of the class members and the representative parties are typical. Similarly, the

Jefenses of the Defendant as to the class members and class representatives are also typicai..

"Typical" has been held to mean a "lack of adversity between the class members.°® Tober

T. Chxrnifia, Inc., (M.I:9.Pa.1 973), 58 E.R.D. 74, 80. Ohio courts have held that plaintiffs' claim

atisfy the typicality requirement when the claim arises from the same event, practice, or course

f conduct from which the claims of other class members arise and if the plaintiffs' claims are

'^ -------------^---^-^--------._-.. -- -- ..
15 As the Court can see in the Ieases of the #hree I'laintaffs herein, the Iease te.rms are identzcal. Additaonally, alIthe leases Plaazstiffs' counsel bave reviewed spanning the years ane the saIne form lease.

,i
13

729I 1 v_Ol l 125358,0001



Pt based on the same legal theory.
Baughman v. State Farm Mutual Auto Insurance Compai

(2000), 88 Ohio St.3d 480. However, the claains or defenses need not be identical in grantir

class cĉ ertificatiozz. See Cincinnati Planned Parenthood, Inc. v. Project Jericho at 64 Cifir

Federal Class Actions, at 204; 7A Wright & 1VIiITer, supra, Section 1764; see, also, Twyman r

Rockville Hous. Auth. (D.C.Ms1.1983), 99 F.R.D. 314, 321.

ln the present matter, the Plaintiffs' claims aiI arise from the same lease, and the sam+

conduct of Beck in his not drilling a well on the Plarntaffs® property. Correspoudingly, Plainfiffs'

claims are all based on the same legal theories, which is that the Back leases are void due to thei,

terms being perpetual, and due to Beck's violation of the implied coveuaut to drill, and other

express and implied covenants. Beck engaged in the same conduct against each of the class

members by signing them to perpetual leases and not drilling on their property during the lease's

primary term, and in also violating the satne express and implied covenants with each of the

Plaintfffs. Thus, the class representatives' claims are identical to those of the putative class

plaintiffs.

d) RPM-rsv": :ti,ve Parties WM Fairly and Adeqttately
Protect Class Interests.

The class actio,n Plaintiffs also satisfy the fourth requirement for a class action in that the

representative paxties will fairly and adequately protect the interests of the class.

Adequacy of representattion essentia.lly has two (2) components designed to ensure absent

Elass members' interests are pursued: (1) that the interests of plainti$ts and class zuembers are

.Iigned, and (2) class counsel is qualified to serve the interests of the entire class. See Rule 23(a)

4).

(1) Interests of the Class are Aligned..

1773811 v_01 \ 125358.0001
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.^

First, "the interests of the named plaintif^"s rnust be s cieratly aligned with fhose afti

absentees" Anachern Products v irzdsor, 521 U.S. 591, 625 (1997). A class representative

geza y considemd adequate as long as his interests are iaot antagonistic to that of the othw

class members. - See Marks vCP. Chemical Company, Inc. (1987), 31 Ohio St.3d 200, see als

Vinci vAmerican Can Company (1984), 9 Ohio St.3d 98.

No con.fli.cts exist between Plaintaffs and the class members in this case. The name(

Plaintiffs challenge the same xzulawful conduct and seek the same relief as the class. Tlxe right tc

relief of the named Plaintiffs, like that of the absent razembers, depends on demonstra.ting thai

Beclc executed and recorded void ettaal leases with the landowners, while not d;d]ling a well

on their property, aud/or by violating any other express or implied duties which arose by the

! lease/contract, or by operation of law.

In the instant matter, the Hustacks, Hubbards and Mr. Majors are adequate

representatives of the class. A11 of them signed the same Beck lease and did not have wells

dri,lled on their property. Th,e proposed class representatives have taken an active role and control

in the litigation to protect the class' interests. Further, the Hustacks, Hubbards and Mr. Majors

have parti.cipated in selection of counsel, communicated with class uzeznbers, monitored the

litigation and vigorously prosecuted the case on behalf of the class.16 Additionally, as the Coutt

has already roled upon the Suxnnxary Judgment Motion, this case is essentiatiy concluded.

(2} C+aunsei is Qu ° e+d.

17

Secondly, class counsel must be qualified to serve the interests of the entire class. Civil

Lute 23(a) (4). Ohio courts have held that an attoaney is competent to handle a class action if the

ttomey has experience in handling l.itigation of the type involved in the case before the class

arhification is allowed. See Warner v. Waste Management Inc. (19$8), 36 pMo St.3d 91, 98.

See Affidavits of the Hustacks, Hubbards and Majors.

15
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Flaintiffs' coUxasel consists of Attor.o.eys Mark R.opchock, Richard Zurz and James Peten

All three of these attorneys have been prevviaUsly appointed class counsel by this CourC in ,Toh,

Lucao, et al. v. Safe Auto Insurance G'o., et al., Monroe Co. Common Pleas Case No.: 2007-09

which resulted in a anulti -mfIlton dollar recovery for the class members.

Mark Ropchock, has significaezt trial experience lra, handlang hundreds of cases in multiple

states, has tried mutti-millaon dollar cases to verdict and has over twenty five (25) years of

practice as a litigator, nlost recently'receiving a three million dollar ($3,000,000.00) verd.ict in

Portage County, Ohio,

Richard Zurz is a leading personal injury attomey with offices in Alsxon, Canton and

Columbus, Ohio. Richard V. Zurz has thirty (30) years of trial experience and is an active

member ;n good standing with the Akron Bar Association, the Ohio State Bar Association, the

American Bar Association, the Ohio Academy of Trial Lawyers, and Azzaericaa Association for

Justice. Mr. Zurz practices in business and commercial litigation, personal injury, employer

intentional torts and numerous other areas of the law. He has tried many cases.

James W. Peters also represents Plaintiffs. Mr. peters is an attorney in Woodsfield, phio

waith over thirty (30) years eipetience practicing law. 1vk. Peters is admitted to the Ohio

Supreme Court, West Virginia Suprexne Court, U.S. Court ofAppea.ls, Fourth Carcuit, U.S. Court

ofAppeals, Sixth Circuit, both of the U.S. District Courts in Ohio, and both U.S. District Courts

n West Virglnia. Mr. Peters has served as Special Counsel to the Ohio Attoniey General and in

azavate pra.etioe. Additionally, Mr. Peters is approved counsel for a number of corporations, Mr.

'eters currealtPy serves as a Judge in Monroe County ®hio. Mr. Peters has received a verdict of

aree zni.llion five hundred thousand dollars ($3,500,000.00).

72911 ® Ol \ 125358.000I17
16



In addition to satisfying the prerequisites set forth in Civil Rule 23(A), Plaintiffs als

satisfy the requirements set forth in Civil Rule 23(B). Civil Rule 23(B) requires 1'l ° tiffs t

satgsfy one (1) of the requir=ents of subdivision (B) (1)-(3) for certification to be deeme

appropriate.

1. Rule 23(B) states as follows:

An action may be maintained as a class action if the prerequisites of subdivision (a) an

satisfied and, in addition, ***(2) the party opposing the class has acted or refused to act or

groun-ds generally applicable to the class, thereby maldng appropriate fi.nal, injunctive relief ox

correspondzn.g declaratory relief with respect to the class as a,whole * * *"This is the exact

situation presented in the witbzn action. The party opposing the class herein, Beck Energy, has

acted on grounds generally applicable to the entire class, [form lease, no wcll drilledj and

declaratory rclief with respect to the class as a whole is appropriate.

As discussed exterlszvely above, all the putative plaintiffs herein are landowners ini

Monroe and its neighboring counties, whose property is subject to and irn.paired by an oil and gas

mineral lease with }3ec1s Energy. Eeck Energy will presumably defend every case in an identical

fashion since whatever defenses are available under the lease would be applicable to al] of the

putative plaintiffs since the same terms wo-uld control. Beck has not drilled wells on any of the

oroperties within the lease term. All the putative plaintiffs would find it impossible to lease their

and to a new driller with the Eeck Energy lease presenting a cloud upon the title of their

sroperty.

Likewise, meet,s.ng the second requirement of Rule 23(B) (2), the Plaintiffs are requ.esfing

eclaratory relief from the court in the form of a q,uiet title action in favor of the Iandawrlers

gainst Beck Energy. The 1'Iaillffs are simply requesting that the coctrt hold the Beck leases

72811 v_01 4125358.bo0I
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void (which it has already done), and clear the landowners' title to the prop
, once agair

vesting in thexn their full mineral rightss As the Complaint does not even request any form oi

jinonetary damages, the second reqaaxrernent is easily znet.

In Walscn v. Bnuh Wellr,aran, Inc., 103 Ohio St.3d 538, 817 N.E. 2d 59, a 2004 case, the

Ohio Supreme Court had the opportunYty to address the requirernents of class certification nnder

Rule 23(B) (2). 'lhe Supreme Court held that certification under the B (2) subdivision of Rule 23

entailed two requzrements: (1) The acfaon must seek pzimarily injunc#ive relief, and, (2) the class
must be cohesive. Wilson, at 541, 63.

a. Inju.netive Refief

As outlined above, plaultiffs' Complaint consists of two counts. Count I is a request for

declaratory judgment stating at paragraph 20, "plaintiffs are entitled to a declaratory judgrnent

that the Hustack lease, the Hubbard lease and the Majors lease are therefore forfeited, canceled,

unenforceable, voided and held for naught, for reasons including but not limited to, the following

* * *. Count II is a quiet title action which states in paragraph 21 (b), 'Tla:izltiffs are entitled to a

judgcnent, pursuant to Ohio Revised Code § 5343.0I quieting their title as to the Hustack

acreage, the Hubbard acreage and the Majors acreage as agsamst Defendant by and through the

forfeiture, release and cancellation of the Hustack, Hubbard and Majors leases as valid

ancunxbrances of record and by extinguishing any interests which Defendant has or may clsiro; to

tave in the Hustack, Hubbard and Majors acreage."

These allegations clearly meet the first reqttirement of Wilson that the action must seek

'rarnariiy injunctave relief As the Wilson casse and others have generaliy descri,bed, in making

zis det ation, there is oftentimes co.nfusion as to whether the Complaint specificaliy is

'quest2ng injunctive relief or damages. The distinction is often difficult to xnake. In Wilson, for
ra
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^
^ instance, Plaintiffs sought medical monitoring. This presented a difficult analysis for the Cou

as to whether future medical monitoring was primarily in the forrn of damage or injunctive relie

In the present action, no such dilezxuna or difficuJty in analysis exists. There simply is n

claim in the Complaint for any sort of monetary damages whatsoever. The Cornplab;..

exclusively requests declaratory and quiet title relief, Accordingly, the first requirenxent o

23(B) (2) is satisfied.

b. Cohesiveness

The second requirement for 23(B) (2) certification as discussed in the l^'flsorc case is tha1

the class must be cohesive. In discussing the cohesiveness standard, the Wilson court noted,

although this cotart has not had an opportunity to ad dress the cohesiveness requirement of Civil

Rule 23(B) (2) class certification, there are a "myriad federal cases providing us guidance,"

citing Barnes vAm. Tobacco Co. (C.A. 3, 1998), 161 F.3d 127, 142-143. The federal csses

indicate the cohesiveness analYsis is essentially the same as a predominance analysis, which is I

discussed with much more frequency in the case law.

The predominance inquiry p to the focus on legal or factual questions that qualify#

each class member's case as a genuine controversy. See Iloang v. E*aaaie Group Inc. (2003), l

151 Ohio App.3d 363, 2003-®b.io-301.

'1'he predoaniuance test...involve<.s an attempt to achieve a balance between the
value of allowing fndividu,al, actions to be instituted so that each person can
protect his own interests and the economy that can be achieved by allowing a
multiple party dispute to be resolved.,.{as] a class action.... Schmidt v. Avco
Corp. (1984), 15 Ohio App.3d 81.

Plaintiffs must show that common or generalized proof will predonxinate at trial. See

:tcnacv Inclustries, Inc. v. Jeld-Wen, Ine, 171 F.R.D. 168 (E.D. Pa 1997). Common questions

aust be able to be resolved for all members of the class in a single adjudicatim marks v. C.P.

'hemical Co., Inc. (1987), 31 Ohio St.3d 2000. "WWle potential dissinxilarity in remedy is a

rt
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^ fa.ctor to be considered in determining whether individual questions predon-iinate over coMM

questions, that alone does not prevent a court ftOm certifyiag a cause as a class action."
Vinci

Arrierican Can Company (1934), 9 Ohio St.3d 98. See also Lowe v, Sun Re & Marketin

Co. (1992), 73 Ohio App.3d 563, 572, 597 N.E.2d 1189.

Courts have found that when a common fraud is perpetrated on a group of plaintiff;

those plaintiffs should be able to pursue the claim without focusing on questions affecdnj

individual members, Cope, 82 Ohio St.3d at 430, 696 N.E.2d 1001. In this regard, fraud case:

that involve a single anderIysrig sc,lzerne and common masl•epresentatiozps or omissions across the

class are particolarly subject to cornmon proof. I& at 432, 696 N.E.2d 100I. Once the plainfiifl

establishes that there are common misrepresentations or omissions affecting all class members, a

class action can be certified notwithstanding the need to prove reliance. Hannilton, 82 Ohio St°3d

at 83-84, 694 N.E.2d 442.

It would be difficult to irraagtne a case in which the prospective plaintiffs are nxiore

cohesive as a class than the wsthin action. As noted, all of these individuals are landowners 6vho

are unable to lease their land to new drillers. The court can recognize the fact that these

landowners would obviously wish to obta.im thousands of dollars per acre for their property in up

front money, not to mention potentially hundreds of thousands of dollars in royalties versus the

?resent arrangement with Beclc Energy, wherein they are receiving a few dollars per acre per

^ear and no royatties whatsoever. The disparity is obviously egregious. However, that daspaity

s not alone the reason the gro-ap is cohesive.

This group is cohesive to the extent of neax identity ofznterest. Their properties are all

ncumbered by the same leases with Beck Energy with the same terans that hold their property

ostage. As noted, other th;an the fact that the narnes are different on the leases and the acreage

c

h
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^
and its location are different, the terms of the lease were boilcrplate and, thus, since the Court b

already found the lease void in one.instance, the lease would clearly be void in all. The rever,

is also true. There are fcw individual claims or defenses available in the wltl2in action. Ifcertai

plaintiffs do have other cl ° s ag ' t Beck, those are not part of this lawstait. Accordingiy, th

cohesiveness analysis of the present action, under the Vilson case is easily established.

There
are add.i,tioxlal reasons why this case is appropiiate for class treatmezz such

a^

under a It.-We 23(b) (1) anagysis. Rule 23(b) (1) defines two related types of class actions, both

designed to prevent prejudace to the parties arising from multiple potential suits involving the

same subject matter.
See Feret v. Corestates Financial Corp.

1998 WL 512933 (E.L1, Pa. 1995),

at * 13 citing 1 NEWBERG § 4.03, at 4-10. Rule 23(b) (1) (A) is used to "obviate the actual or

virtual dilemma which would ... confront the party opposing the class" if separate lawsuits were

decided differently so as to result in "incompatible standards" for that opp4sing party. See Feret

at *13, citing WB Music Corp. v. P.yleodisc, Inc., 1995 WL 631690, at *3 (E.,D.Pa. Oct. 26,

(quoting Fed.R..Civ.P. 23^A) advis '23
(b) (1) ( ory committee notes). Conversely, Rule 23(b) (1)

(B) is used when separate actions might lead to adjudYcatiozls that conld be disgosxtive of

nonparty class members' interests or substantially impair their ability to protect their interestss.

See Feret
at 13. Ceztzficatiorss under both of these clauses are common in labor relations cases

;ecause defendan,ts often provide "unitary treatment to all members of f a] putative class [in this]

.. area" and thus the rights of absent "class nleznber[s] [are oftenj ... implicated by Util;-a.taon

rought by other class members." Feret at * i 3 citing 5 MCjpRE}S §§ 23.41 [41, 23.42[33 jcl.

Correspondingly, C?hio courts have held that there is a rlsk of inconsistent adjudications

h.en the validity of a lease contract could be found valid in one action and invalid in anot,hez,
[;
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this would lead to zncompa.tible standards of conduct for the defendant. See, Warner v. Was

Management, (1988), 36 Ohio St3d 91, 95. Footnote 2.

In the instant action, there is a risk that the validity of the Beck lease and course

17

conduct with the landowners could be valid in one action but invalid in another, thereby leadin

to inconsistent adjudications. Consequesatly, conflicting decisxoaas regarding the legality of th

Beek lease would affect the interests of all putative Plaintiffs. This is an additional reason wh,

class treatment is needed.

Federal case law is in accord. In the case of Walls v. ,Sagamore IM. Co., 274 F.R.D. 243

(2011), the District Court for the Westem. District of Arkansas had the opportunity to analyze a

23(3) (2) certification motion. In Walls, an insured brought an action, on behalf of herself and

all other sirnilarly situated, for breach of an insurance contract claiming that the insurer's method

of sending notice of cancellation for non-payrnent of premium was illegal. In certifying the

class, the District Court went through a certification analysis. After £rst reviewing the

numerosity, commonality, typicality and adequacy of aepresenta.tion requirements of Rule 23(A),

the court next looked at the 23(B) (2) requirements. The court began its analysis by noting that,

"Me Eighth Circuit has held that Rule 23(B) (2) certification is appropriate when plaintiffs seek

izzjunctive relief from the acts of a[defendant] on (the) grounds generally applicable to the

class." Wells at 256, quoting Pcaaeton v. Union National Pca.nY^ 688 Fed..2d 552 (86 CimWt 1982).

Me court then continued: "there are implicit requirements found in Rule 23(B) (2). These

ncltaci:e, first, tha.t the class defiri2tpon must enable the court to determine objectively who was

ricluded in the class and, thus, who was boian.d by the ruling, and the class representatives must

e members of the proposed class.'° Citing, Dumrds v. Albers Med., Inc., WL 2172030 (W.D.

10. Septeanber 7, 2005).

72811 •v_fli t 12535s.oooj
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In this case, the class is readily as te from the County records. 'JCLs inquiry hd

already been ursdertalcem and completed as discussed above. Seoondly, the class represelxtative

are clearly members of the proposed class, again, as outlined above. a4.r,cordingly, claV

certifcatiozl is appropriate.

In a case involving oil and gas Ieases very similar to the present actD.on, class ceartificatioi

was authorized under Rule 23(B) (3). See, Schell v. CJ'a.y ^dSA, Irac. (2009 WL 2355792)

(D.K.an.). Accordingly, there can be little doubt that this case is appropriate for 23(B) (2)

certification.

I TV. C®NCLi7SI4N

Based on the above, class action certificataon is appropriate in the insta.rlt acdon as the

four prerequzsites to a class action set for6 in Civil Rule 23(A) are satisfied and the requirements

of Civil Rule 23(b)(2) are also satisfied. In that regard, the Court should grant class certgfication.

Class certification in the instant action will result in the most eff cient resolution of the claims of

individuals involved in the action, eliminates repetitious litigatioo, and inconsistent adjudications

involving common questions, and related events. Therefore, Plafntiffs respectfially move the

Court to grant class cerdfication, appoint Mark Ropchock, Richard Zurz and James Peters class

counsel, and appoint the Hustacks, the Hubbards and Majors as class representatives.

LS

;s
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RespecMy subnlitted,

Mark A. Ropchock (0029823)
SLATER & ZURZ, LLP
One Cascade P,1aza, Suite 2210
Akrer4 Ohio 44308
Telephone: (330) 762-0700
Far,simiie: (330) 762-3923

and

Richard V. 2oalz (0007978)
SLATER & ZURZ, LL]P
One Cascade Plaza, Suite 2210
Akron, OH 44308
Telephone: 330.762.0700
Facsimile: 3 3 (}.762 ,3923

and

Jim W. t 000^b0)
Peters ftw OfFxces
107 . Court Street
W ds£^e1d, OH 43793
Telephone: 740.472.1581
Facsimile: 740.472.1718

A'T'f'ORNEl'S FOR PLAINTIFFS
LARRY AND LORI H[JSTACK,
LA NCE AND MICHELLE HUBBARD
ANI) DAVID MAJORS

li 72
24
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ii ^'E^^^^Q:^ ^^R-v-jCr
The uzidecrsiped hereby eertafies that a>rue and accurate soFY Of the foregoing has bm

Wrveti upon the follmwing parties via regular U.S. Mail, postage prepaid this day oi

g 2012:

David J. Hsrsefi, Esq.
James F. Bauerle, Bsqo

Keevican Weiss Bauerle & Bxa°sc„b,, LLC
11 'h Floor, Federated Investors Tower
1001 Liberty Avenue
Fittsburgh, PA 15222®3724

ATTORNE'Y' FOR DEFENDANT
BBCK ENERG^.' CORPO1d A'1°IO1eT
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IN THE COURT OF COMMON PLEAS
-M®NR®E COUNTY, OHIO

LARRY A, HUSTACK, et al. ^CASE NO. 2011-345

Plaintiffs )̂ JUDGE Jui_#io SELMON

vs. }̂

BECK ENERGY CORPORATION j} AF=^^^^IT ^^ PLAINTJ-- RY A
}

Defendant
^^ TA' c- K,

STATE OF OFiiO ^

MONROE COUNTY )

Plaintiff Larry A. Hustack, being first duiy sworn and csutioned, deposes and

states as follows:

1. ram a P1a#ntiff in the above-captioned sction. iam over eighteen years of

age, and competent to tesbf^. The statements in this Affidavit are true and accurate,

based an my personal knowledge.

2. The E7il and Gas Lease (Lease) attached as Exh ►bft Al is a true and

accurat¢ copy of a lease which currarigy encumbers mrgarn real property located at

45429 Borydi Ridge Road, 1Noodsfieid, Ohio (Hustack Acreage). My spouse and I

purchased the Hustack Acreage subject to the Lease, which had been exewted by our

predecessprs in titte and duly recorded.

3. !have personal knowledge of any and ali operations that have been

conducted on the Hustack Acreage from the date on which we purchased it to the

present date.

;:ry



4. At the time we purchased the Hustack Acreage, there was no evidence

that Secfc Energy Corporafion, any representative of Beck Energy Corporation, or any

other person acting on behalf of Beck Energy Corporats`on had drilled a weil or prepared

to drill a well thereon. There were no wef[s, and there was no dril}ing equipment or any

sign that such equipment had been situated on the Hustack Acreage.

5. At no tome since we purchased the Hustack Acreage has Beck Energy

Corporafion, any representative of Beck Energy Corporation, or any other person acfing

on behalf of Beck Energy Corporation, drilled or prepared to drill a well on the Hustack

Acreage, or placed equipment on the Hustack Acreage, or conducted any other

operattons thereon.

B. i telephoned the oftioes of Beck Energy Corporation in Ravenna, Ohio

on three (3) separate occasions in July, 2010, June, 2011 and July, 2011 and inquired

as to what their plans were regarding the Hustack Acreage and whether they were

going to driil. I was told by the representative of Beck Energy Corporation that 'fhey had

no intentions of drilling because there is no pipeline in that part of the courty'°. When I

then asked if they would cancel my lease, they told me "NoA.

7. At no time since we purchased the Hustack Acreage has Beck Energy

Corporatiran, any representative of Beck Energy Corpnratioh, or any other person acting

on behaEf of Beck Energy Corporation, paid or transrnitted any royalty to efther me or

my spouse.



SWORN TO before me and subscribed In my presence in this day of

February, 2012.

^ ^^^ ^^^^ir,

p3

LO J. LINK
NOTARY PUSUC
ST!^,"°^"E OF OHIO

Reoorded in

^^Ca^
T"jf

^
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SNTfilE COLfRTOP COMMON FLM^.^

MONROE COIJ2$W E7n3Cs

I.AIWdad. H'itSTACK, a ai,

PlaErit&

Vl_

BECK ^^ CORPORATION

Defeaant

S T^^ oF6mo

MOa €PIt3ECf3^ ^

CASE NO, 2011.W

d

,^^IME SMMC3N

$

Lls^^t^ ^^F^^'3

^

Plaintiff Hubbard, being first duly sworn and cautioned, deposes and states as

follows:

1. iarrr a Plaintiff in the above-captioned action. I am over eighteen years of

age, and competent to testffy. The statements in this AfFidavit are true and accurate,

based an my personal knowledge.

2. The Oil and Gas Lease (Lease) attached as Exhibit B1 !s a true and

accurate copy of a lease which encumbers certain real property known as 36957

Riesbeek Rd., Woodsfleld, Ohio (Hubbard Acreage). My spouse and I inherited the

Hubbard Acreage subject to the Lease, which had been executed by my parents and

predecessors in tift and duly recorded.

3. 1 have personal knowledge of any and all operations that have been

,,..



^

ct>nduated on the Hubbard Acreage from the date on Which we executed the Lease to

the present da#e.

4. At no firne since we executed the Lease has Beek Energy Corporation,

any repre-serata#ive of Beck Energy Corporation, or any other person acting on behaff of

Beck Energy Corporatlon, diiifed or prepared to dlill a weEl on the Hubbard Acreage,

placed equipment on the Hubbard Acreage, or conducted any operations thereon.

5. At no time since we executed the Lease has Beck Energy Corporafion,

any representative of Beck Energy Corporation, or any other person acting on behalf of

Back Energy Corporation, paid or transmitted any royatty to etther me or my spouse.

renoe ,Hub(^a

SWORN TO before me and subscribed in my presence in this I day of

February, 2092.

Nntary P biic

^ .

MATTHEW HALEY
NOTARY PtJBUC, STATE OF OHIO

MY COhlriAiS.SOON ECPitiES Q4A4-43



Y.AItitY"t1. TttJSTAcK et ai.

Plainta^'s

W.

BECK ENSRGY CCMRAno.V

S'I'ATE OF OXJXO

MONROE Cfltlh€M ^

W"nTE COURT OF COMMON PL^^..^

MONROE couxry; OHIO

) CASE NO. 2M-34s

^

^

)asa

,

DavFd W. Majors, being first duly swom and catrtioneci, deposes and states as

follows:

1. 1 am aPOaintift in the above-cap#€aned action. 3 am over eighteen years of

age, and competent to testify. The statements in this Affidavit are true and accurate,

based on my personal knowiedge.

2. The OiI and Gas Lease (Lease) attached as Exhibft DI is a true and

accurate copy of a lease which I executed on October 11, 2005. The Lease currently

encumbers certain real property vuhich I own, located at 48433 }Ceylor Hill Road,



Woodsfield, Ohio (Majors Acreage).

3. 1 have resided on said Majors Acreage contir4uousfg+ since I executed the

Lease, and have personal knowledge of any and ail operaVons that have been

conducted on the Majors Acreage from the date on which 1 executed the Lease to the

present date.

4. At no fime since i executed the Lease has Beck Energy Corporation, any

representatfive of Beck Energy Corporation, or any other person acting on behalf of

Beck Energy Corporat3on, drilled or prepared to ctrili a well on the Majors Acreage,

placed equipment on the Majors Acreage for the purpose of drifi'sng, or conducted any

operations to drill thereon.

5. In approximatety 2006, Beck Energy Corporation placed a pipeline

across the Majors acreage to transport 988 from other wetls. At that time, Beck Energy

Corporation promised to drill a well on the Majors Acreage, but never did.

6. At no time since I executed the Lease has Beck Energy Corporation, any

representative of Beck Energy Corporation, or any other person acting on behalf of

Book Energy Corporation, paid or transmrtted any royalty to me_

i7avOid W. Majors

SWORN TO before me and subscribed in my presence tn th1a?-4-day of

February, 2012.

oft,^^
^ ^` r L ,^ ^P ^ • . . ffi y^ ^"3 ' .

4

'.

/ f 3/ ^ l

!/yŷ/l,l / ^•^^ f /f

;.).•. .^^.,.

' " -^ - I ^ r
Notary Public

M1ft
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ASSIG AND BiLi:. OF SALE

Tlig STA^ ^^ OHIO

CD'U%?'^` OF ^^^^

^e'* PraeW CrsrP^^Or-, 2m Ohika corpaaaistsrk, wiff; a maging mrfdxeas of 4557

HArd3tag Avemue, Raver=, ONn . .^.b6^ ( -Anign^^ for Ten Doitam a-nd ath+er good

^^ vaalsk Ww1&rft60- €e}* YeMapt aAd =Mcfta-7 oE Wh#CL a-e hereby
aknLwtedgedl a3.oes hereby GRANT, BARGAtN; SELT, CLAP7'§3EYs A^^^GWF
TFIANSM SET f3'SEM a.etd DM"EiL Xx.XOR MrsPafl Cw-pDrafm, aNew tersey
WaP+anQaM clca if^ Affilgafe, 3TO Eb=gy Isase, -whm aftess is 930 Htsust,^^ Sfteef, Fort
Worth, Texas, 76142, ("AnignW7, all of Asaegnoeq undivfded €raferests (a^c set forth in
Extdbaf A) in mid to the follos;rsg dacsfied praperfis r%ols as.nd interes#st

A. 'fhe oil a.,̂ ad ps kam mssm fx3i^ desalbe3 in ExIgbA A> less md e7ccept the
shaIic^^ r*hts which a^e mom parti:.laray daxxii^ ieIow (ft "iaasw"^ suajec to ^
opmmting agnmmenks, pooling and una:fm3z^ agmemen^ dedaradons of pooling or
azrafltzaborsb PoSSi^ ozuers, faisfoaat and krmirs agreemetstse pasbeapabon agreerness,Fs9
Wa^aents^ aal saies. mrEtracta, ps ^° , gas procmsk% gas gaffier'an& itasd

txaxupcmftfim agreen--Tft aaoa"f way> mqmt enb, penmts, iicmses, and other
imtrzarnents aaar3 agm=entb- pes-f^g Viemfa of gemrd ts of tke Effective Tfme or
rhsr1osed to Asgpm pa-iOr fs+ aWi.n^ (aie "DdW#nZ Cbnftacts°-^

9, Usifizatioxa and pooling agreenwass afss3 ^^ts under ps,siirsg ordm
ripgsEmbie tD the Leases ar.d;&3i rights under ffie 134s€i^g CD-atracts.

C. Witl;amt "^àmatang #im foregoin& all okiw:x a^gh^ title and irnferm of Aasignor
of whzteVer i^^ o1^dwracT=,wfma= aega1 cr. +eqea;.l-able, v^^atedor contingent yr, ^ to
the ^, ^ ^ `ffif^oz, r^h^.ls in az^st. a€^ea^ ^+r ^ f ^.;^ b^ gra^dumd fmm esr
ah-d%aatabie to the lards covered by the Lessu; inc]txdserg oil arad ps ieam, otsersida.n&
roy4des, prodtt^ort payzncr?b, fee marersi snfemts, fee royal:y inierats and offiex
Snt^restv in such lands ;+wh^d-ear sush larids we spedficaily desm°be3 in Fxhibif A, anz!
ewm dkvgh Assignraf"'s interest fn such oilr ps or ofher rxter-eaaia may be tn^^^cay
descn'b&d in or ona:#ted fTom Exlail^ .̂f A.

D. CDpie& of a-U ffie!^ rewra3s and dab relaG-ti; to ft items destaabed Sn
saabseelirnis A fhmugh C above ;nda: diq& title mcc+rds (srcludis^g abMwts of title, irafle
rspWOM fafe repartig and fWe curative dbcaments}, cmtracts, ma-espmdm-tm, and ai1
zplated matters in the passssion d Assipzss
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am exafllecdve1y r^W the "Asset.,<p

Ns1c-04111sslazding anything cxasataan&ai in ks Assigraaxeent and B4d®f Srale to the
Cmtzas}, the Aqs,seft dts r+o# L-A- ude, and tien is EXCUTED if owned by tE*4 partin
Anr^ RESERVED unto Assignor if owmd by AmipM and Asslp= doea not grmti
bOzgaaaq, saEk cOrve:Y,^ aftr, tarafez; set over or a^Wer ta Asdga^ kembyo (J) all

sights asnts, propertiM and bugness of As5ignor, {ncludirag mb.tsadar,e fbaxrsataum
and segbtsP xeatea3 to ath depft above the sEraBzgmpbeC aqaazv^t of Lhe Epp of the
Btrx*^ ^^yrnadon, which ocaurs at gt taue verfisW dqKb of 3r960 few in wtM tieamber

3412124072-4000, Seneca Towr&igx, N#abk Com^r, Oktfa together with any x'sois,
Babftes, or obkpdaes associated 8heaewitth grovsded, ia^wrm. A&ignee Wi$I basre
the right to dxffl through such e&ep3as to operate and produce ft depft bemby
acquired; arad (Fi) the weMrm of ffie wells, with the right tcs Cornthnue to pxadum dit
depths carmraxly, dr3lled by such wa13,s, I6-ted on 114*ft bg and (^z') an overad^ ^^ty
intmwt in the Uase^ on a Lease-by-Lem basis, equal to the gos9ivre diffbn=ae if Raa3",
between t8.75^'^ and zxao#ag iame btirdm, w$tach, &ftll be paog,ortiasisaWy x^uced to
the exteng the applicable i.ase cov= kss tbzsd 100 pmce of the j*nUmb in ft 3^
covered by the Lmeor if tae 14as-, eov= less dam 9 DE6 pMr,sA of ffie worbag Baa+Pem#
arx s+arh Lease. Assignee may pool the Ouearift Royalfy Intcrext wiffiont obtaixa,kg Ihe
additional ^ninmt of Assipor,

TO HAVE AND TO HOLD the Amts.untrr Anigm, #ks sezcmwm arad aragn.s,
forever. Aw"apeax hereby tigxm to warmt ^ defend the dde to the Assets hereby
assFgxced unto Asggnee apk-mt the soiaw of any pany andng by, dwaugh or zmAer
Assapox but not stherarim, e4dciationagg, to the extent hawiesabie, Asscpor hie,reby
assigm to Assignee, its sutoesssrrv and asdgrirr, ffull puvex and r4ft *f m3si€tu#ton hasd
subrogat?on $n and to all covemnts and warranliw (3xacFeadirig wa-nxaties of title) by
ownen yra Ass^graesr°s cbazre of tEt3e, vmdcsas, or otfers> given or:apade %itfa xwpeet to the
Astet^ or mq part shereof prior to kkroe Effective T"zrre. This Assipment artd Bill of Sa3!a
shall be h'saad.sng upon and firaaxee to the bmefit of the Assigtwr " Asdpce, and their
mpwLlve xxa^ and asszgrm

^CE?d WL'I'H REGAIZD TO 7HE MCIAL '',a9Y&JJ1"f'af' C3F 'fTI^ F^^M
ASSIG'NC3R TO ASIGNEE SST }ORTH AIKNE^ "lIM ASSIGMff*tT AND BFM OF
SALE IS MAIDE WrMOtT$' W TES OR COVENAMS, EMZWSED OR
Mn.JEE5 N FACr Oft, IN LAW,̂ AJ TO T1T`IaEp 3^.'.,A.^, ^^'^j
USE, 4.^S^M^erTdVE ,^y7S FS3.iS 41AV 7 PA1L.q,{ajx:AR S6,A%'bJC= L.OR'93/A&SONp

SAFETY OP THE FAi.`4^F^Mi COk^^LUN'M.T WIM 6'sdRII. AND

^^^NMENT^L REQ
^n S^

py ^^ O1^ ^^^ ^GN^ ^^ NOT IN
ANY WAY db^^& R WARRANT AASE di q..d OR 0...4,d'{7AC6..0a` ^ 4J^

ANY ^^770X, DATA OR arkM M4'HMALS POMIN OR ORAL)
PURNISHSeAJ TO d-bx:dAG^. BY OR ON Sil6i3A3sb' OF I3.RTda.FAksA9rM1.̂ . 9aa^JLASR'AGS^` hTEM

M°slaxh&ET THAT d8 HAS bR^t- T S'+i..R d'-.i9 OR HAS BE^.'^{^THE CPPOffit.TUNTrY TO

C^



lyt

^'^E^.."r 'i^'^F ASSMF INCWDING "^^ LLkM AND ASMAT:D
AGREEMENTS, WELLS, PERSONAL MPERIY, AND EQUR'^T ASÎ

RS
Ĝy^s

AND ^7^ ^^^^ FAF3AA rr ACCEPTS ^ S7'1..irSCe "1ib , !"O^SaS L3

AND IWM ALL FAUL79'

'IHs AA^AV=m# dug be effective, ass; of Decmnbex 20, 2011, at 7:0D aar^ IsW fte

vhvoce the Ms€^ are Focated (thz '^ectivs '^irne) arad sf^a$ be subjmt to U8 ^in

Pxewluse and S^^ Agreenwt dated November 9, 2UI^ ^ ^ ^twem Ass'sgnrrr and

XI'O Energy^^., an eff Wmie of Exxo:xMisb%f Cor^^^on.

Aselprsr a,.^ A&sFgrift a^ tD mewte aM dtbsw to each oiba+ from time to

ftae, such odwr zA addWonal i mbvoienkrk, no€imsp division orsiess h-dms"^^ wdm and

odiev doc;=MM 2md to dg akU s':xh offiex aaad h&Jer ae#r. and thinp iss may be

Rcm-aq to efecfisdy g^^k m^^ and as sage. &D Assigraee the Assets.

^^^M W7MMFffib Assigrxnexxit and BO cs^^^^bem emmtedan

Dearzsnber 263 201L but effective for all paqt.^ u Dtf %a Effective T°=e.

ASSIGNO^:.

^ECK ENERG-Y COR&'OltATIC7N

By:
F-Ikmond T. Beck, Pm-Admt

^^^^^^

^^^ ^^^IT. C^^ORAlION

Narr,ee Edwin S. Ryaij,Jr. :''^94-
Ti§lee Admxey m in - Fact

I

3

^...^.^^..;,M _.:.:<..-----.^,N,^__N..,^ .,^ ,__ . _ ^..•.....^^^..^.^a........•,,.,.,^:



„^.^---..-,^...^. ^ ......... .:..,,...,.^,..^.^.^..^ ^,^.,_..,-- -M,......^.----..^....

S'TATE OF C3F3ICt ^

COUNTY OF ^OR^AGP,

Ttse foregoing instrumeni ^as ack=Wledged br,faae me on Dcembtr 24D, 201I, by
Raymond T Bec^, a.s President of Be* Enwggy CsrposiLtaon,, aa Oblo corpsmfiop on
bah^.lf t^f C^ao coeparatiasa,

No^ Publg^ and for th€ State of

Ohio ^ 3knrj4R9^^^

^ 'wcr1^A

51'ATE f3f" OWO

r-OUN"['Y OF POR'TAM §

^

nm fomgairg imtrercamt was ach®w1edged Wbro za,e tn Dcoambcr 20, 20i 1, by
Edstm S. Rm Jr., Avzmey - an m Faz^ pfExxon Mobil Corporat€crn, a New J=ey
a°,ctrporataon, rss) 'krehalfofkhe . tbp. 94

LO
5 ^ C)

Nc" f'aaiic ^ nd for dse ^ trf
Ohio .^^n 3^^, ^^ -

4
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^ ^.

ASSiGMUN'T AND B]ELL O^ ^^^^

THE STATE OF OWD

COUN°^ OFMONRC3^

^^ ^^ ^^Ovll^ fte ^^ ^^^^ ^^^ a ma%ler^^ ^^ ^^ 4&57H-d.uag Ave,-- 11-vea-,, ON* 4V-" (" ^^igrtne). fix T,, ,d ^cffier. good
and valhbSe cansadt=dm

`ahe mffimmcv of wbwa we imby
adrxx^dpdj d^ ^=eby MWlr BAkGATNg SliL CoWfiY, ASMW

'I'M-9FM ^ OvEr- and DEm^ ^ft moba cu.e^eration, a ^^ -Temy
corWaat'€", 0+'0 ifS a^ XTO F-reMV 7n^ , Whoae addrm aj; $i^ ^DADn Steet, Fst
W€e:tk Tmss, 761026 (Aaipft"^ oU of Asaign^ar's lm&sddd 3afte^ (y,, ^ f..thj^,,
Baoit A) in md to t^ ^^g d%culed prppftties, ngh6- aesd mtem9r.

A. 71-s0 mv, po lmm znm faydesibed b.a Exhft k 3ma,d^t d.

shaUasw raghts s&'Cke ase nv-ze Pa.adastady dIIM*bd E^lllw (dee "^

ft M PO.>lirag md aars.iff=fiCM agramerilsg decbrafic,q Of pmung or
tizabor" Fo°lang or&='^ hxmont and b=saaa a

Mfi^^^ ^^ F-ij^ cmham u

I=WPO'Ialio^ agrammb, ^'"Pwa,y ft-emen3s, ^^ ^^ Q otbu-
inslr^is md avement- PWW^ft ^^ Of M=d as O€ ^^ R%e&O -rmw C,
disckksed €ta A-vdpee prior to ^^ (&,. ^Fxivth-^S C=eSxacyy;"^

B. Uxz`dntacn md poohrt 69ewkenft and aig.xas vaaader ^g wdm
applkasx* a^ the Leam and aT1 rkgl^ aander ffie B)ds1'ing Caakacya.

C vvithmt liadft dg 'K ta.e€^ wul intmmt az;€ A.1pox
Of W".s^ '"= df'Ie^x, ^ &^90 oreqWtabI% ^^ M 10rthXW^ iA and bD
ih-- sig, P,s And 00'er mirwzzb axt aad a.nr3^ or that My be prwUae^d fiom or
4111^-!Iable fl^dIE- 14ads cD+^^^a- "eamr"a&ang 09 " gw ka-les6-,,Uing .
royaltm, -P=d.xz€UM paymexds, kt Muu-ew mkmb, ^ 'V'kj " t^#Ta,c

inyxresls 'n SU& "bzt& 'a^"Eyher sucta kvds Rre a^^ ^ in Elddait A, mA
even lhmgh A=^pr.aax's fn^emt ka srach OR, gas or ot^ ^^ ^ be ^^t^,
dew-bed In or anftttd imm EeWt ia-.

D,Capa^sa4AU T=, awoxrls &nd data relatfag to am £ieas^^^
^ A thma^C ^ ^^^ ^ .-e=ds ;mcjUdUj& ab. of
ophwm hde xe.porb mad tt& caaaastave documerass)^ coat^ corresporAimmF md an
relayed nmfims a^ ^ posseW= tz^ Aadpor:

cr IM14ss»$r
Na

^ ^;^ ^• C^ar^ €^^^

, .w..: ^ .,.. ., >;^...,
.z.^::<.a.^., ^:..^..,^,^.,, .<..>^•`.^ .^..^,^^..^:..^,^..^,.:..,..:V.^,,,..^.,^.<,^^..,.

^



The PrOPmlks, xigbb arid ^,*atmem adJmtdfitd ira mtlsata" A Vvqb ID above
am cDlkt€zvelY cded &e -Assets.°'

Mtsi°^+mtmdinz im^g Mmb&eed ^a i-as Awa=Mnt " ^m of sak tes the
'^on". ^^ A-"8r^3 & xsOt sz3&de, szn.d there a^ ^^ ff mvmd by disrai pudes
^^d REMVED r^ A-Rdpw ff owrlea by ,A=Ww, a^^d AWWM dum not V=4
L'axgs4 s4 C=VeYW ksgiM [rwiscr, se, aym or del,ver tD AmOg,a^ ^^ a rig!t€s,
assets, MTerb"F aM bummss of Ampmf mdatdm,^ sawduce fo^atam m-4
righb, re3ated ^ ^ dep#^^S ab*ve eta^ ftmtigmphk .eqtxh-d3mt ci the top of the Burk^j+'
Formaiian, which occu.t^ at a ^ ^^^ depth of 3,860. ^ in ^ell n
34I21240720M0, Seneca Towo,sl^dps me^bie Cmuq6 mc, to,^dw with goy zigiaft,

liabM#zm or abliga#aam assor_iated tbereM€h provided, hmvevcr- Assixa^ Oxan hav^
^^ right ^ &91 thxouo earh de^ft to or-mte and pmdujw the dqsew berely
oqSkSLeA

The O4'ainiding myalty kftrwt affw?axt^ ffie Lea= wk^ was w,t^Wed i3 jla^^
^^ ^ipment s^f O'Varl&s Roya1° ,̂^ dated Demmber 20, 7-011} ^ Beck En^
^ ^ ^ ^ ^ TI) L^^ and recorded ^ ^^^^^ ^^ ^ ^ ^ 04544 paUo

Reomlb of Monroc Com€yy Ohio, shu Apply tx, azsy micasica^ or 1=MM Of any Leme
v€Ibsa is exwaated no mom than tam-ty (90) days fim ffie exg^on oftt^^ ^axy t=M
of sima leaw, pru9ded, boweverx Assapee map ^paoY ^ ^veaff^ aoyalty b&res?
watW^^ ^g the ad&tion4 sonsmt ofAs6gasar.

TO HAVE AN'°^ TO HOLD ffie AMe!s aanta.Asv,4gxw^-_ ft, m^m arA ftaigns,
forearer. .4-sagmr h-r.ks^ ^^^ to w==t and del=d tlip- Utle to #kie Asamft hff eby
as^gr^ -Ia ^^ ngafr*j ffie r.1maz^ of ary p^r:^ arL--.g I7, 6uv_&4 or uM_-
Amzgnor, but not cithawz5e- Additionally. to ffie ex^t trxrLdn&1-- AulgDm hereby
asFgss to Aimsgnee, sft m^^rs um^ asdgru^ 64 pcrraer and x*hf of subsLitutim and
Pubrogation ka and 9D an sovenwh-^ and wvr=t1e& €'mduftg 'mswranlift of #ilk) by
ownem in Assigmr's dma3x atf #id;, vtmdvrs,. +o- odifts, gz.vm ix u-md^ ^ ^espftt tq the
Awals or Rny p^ ffiCZe0f pt3OZ ^ ffie EffeCd" TIMe. IMs Ass4rmwmt and BiU of ^^
rhall be birasiing aspon. at& inwe to d-e b^^^ of the Amipw and Assipw, and their
respective sncreswrs and msigm

EGCWr VMW RM&M TO THE SPEML WARRANTY ^F TnIE FROM
ASSIGT^^^ 1-0 AM^W Sn YORTH ABOV14 r-W AMM*MM A.1I3 ^^^ ^
SALE ^ MADE WrMtFUT WARRAN-41M OR i^'eWA.^ LNPR99MD OR
BO-LIED LN3 ^^^ CR W L&W, AS TO TMA 1ERCHANT^UMYt DURAMLTM
WE, Oft'ZAIION, FMM-cS FOR ANY PARTXlDT-AR P^^ CONDNiON,

SAMY OF M MOPERTYf CMffUAN6 W'^ RBGMATOXY AND
1'ilIVIRONM-EN"€`.€^L REQ€^MRMdETIS OR CTM^'^E ASSK21M DCES NM IN
ANY WAY IMPRESMT CR WARRAM^ ^CC£YRACY OR COhOlErBCW €^
ANY ^ORVAMON, DATA OR OUM MATERI&LS CWMTLN OR ORAL)
FIMNISHM 70 ASSIGINME Bt' OR ON ^EHALF {1F ASSiM.701t . ^^B HEREBY

2



AGRM TH4.T Id' HAS ^r'S,CTED OR ^ BEEN CrMN 'iI-M CPPOR€°€,3N7'iY `iO
WSPECT THE AMM, N^UDWC 1HE LMSES ANS`^ ASS=kW^
AGFXKP^, WELLS, PUSONAL PRi3PMTY, AND 9QUBWONI e4S&GWW
AF*.'+D COMb?E„= HUJUN AND THAT +_7 ACCErTS THE SANM".Ag XS, IWME 19`
AND -WnH ALL ^'.^aLL"FS °,

This AsOpa^^ shall'sae offectave as of - ZDP ZDII, at 7-00 amm #ssud sbme
whem the Ames am Ioc^^ (,be 'ESL-efitre 71me) and diaB be mbjed to t^Zaat swuaxa
?Uvdm&-- msi Sak A t dated Novembec 9, 2DII b;r wsi ^^ ^ and
^ 1-0 EneW 5ir,. a n R ff d a t e af Ero= Mob5l Coxp on ta om

Assipvnf And A^^ ^execnte^dehver t* each cnffier,fi= bme to
^, s^a€^ ^^ ^c€ addffimdkss'a-saxraexaft, n4*% da^ ozdm, ixamier ordasoasnd
olhu^ documeo£st aaicl to do all mda ^a =d fsarffier ^^ and Usap as ^y be
nemffeery tO e€kcffv0y p-ant twvey -ai ^^ ^ ^^^ the ^

IN MTNM '^^U-M, 9* Az1Vm=t an+^ Bill of S&L- bzs '^ ^^tdd m
Decem'#er M 2DII, but effwlhm for aLlpaaa^m as of the ve r=ea

^^^ M4EMG^ ^OM"ORAnON

BT-
i;cmnd T. Be&, ^^

^^^NE&

MON MOBIL +^^OPAIXON

BY> ^, e W-, -,-
Na='^ Edwin S ^ym )r.
T"itk- 1#,dum,&y - xrs-Fact

3
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^ATP, OF ^^ ^

^UMT OF PORTAGE

ne^ fomgoa'tg ' V^w a4mvROW bEfmm mc csn ?1,2^14r by
Rz,Ymmd̂ ^a Piesidwi ofBack BumV CovmugM ^obio oorpmzdon, cn

4r ^,^'°^^.^ b"^,f^-ii

^̂y .ŷ^^^:7̂^^,'...v.s,7 yy , ^^4g_̂_,^^g•
aY ^^l o`•ffi^ •

^?`^^^^ • S`49$^ ilEH3&^ ^ BN%5d 3lRPi i%$if" Pd.^
'• ^. ..' ^^ p ^^3YCr

^^8^ ^^ ^°s;°^ '="'•^'^,•^ .a ^F
, ^^v4;' •^.^^•

^^^^^^qr^ ^^^^^y^}g_

.'^'•3`>,,. ,Ps• - •' d^

,^̂.: ° 3v

o-'SrATE OF omo

CO'LiNT^ ^^ FORTa9riE § wm
ed+r" •

Be3v& & RYMI, It., AMMiq -• ua ^ Fau[ offtxag Wbii CoTo;jdaD, a WW .JaZey
`dst^ Csxa behalfof Ctr, coqor4oBE.

^ %• ^ •^, ^^cart^5^of
^

„ ' ^ ^`°'° ^ • ^ C;^;^ ^^ °^'^-^^J^^ ^^

•^. ° ,:°°^ a ^ ' ^
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IN TH.E COURT OF COMMON PLEAS
MONROE COUNTY, OHIO

CLYDE HUPF, et al.

Plaintiffs,

VS.

BECK C s̀Y CORPORATION

Defendant.

CASE NO. 2011-345

JUDGE: ED LANE

w: v ^ +.^i®^'s A a.T̂  e ^ ';;?^aT_17

This matter caxree to be heard rxpon multiple motietts July 12,2012. The Defendant filed

.^
a Motion to Dismiss and/or Change Venue on November 30, 2011 with a brief in support. The I

Plaintiffs filed a Brief in opposrtiou to the Defendant's Motion on January 5, 2012, and on

same day also ^'iled a Response to the Defendant's Motion to Cbange Venue. After reviewzn.g

said taotiogs, and the relative bziefnfng, the Court finds that Defendant's Motion to Disnniss and

Defendant's Motion to Change Venue are not well taken, and therefore, both are denied. I

However, the Defendant may renew its Motion to Change Venue in the event a jury trial in any

remaining matter is appropriate, and, if aju.ry trW xn such remaining matter is dnanded by

,a.ther party

Further, on February 16, 2012, the Plaintiffs faed a Motion for Summar;yJudgmemt with

upporting bzief On March 19, 2012, the Plaintiffs filed a Reply Brief in Support of their

riotion for Suammy 7u.dganent_ On that same date, Chief Justice Maureen O'Connor, of the

)hio Supreme Court assigned the case to the undersigned, Judge Nsarnan Edward Lane, Jr. The

1
865315 v tPX 1 125358.0()01z1.



Court then issued an order on March 23, 2012 to set a status coaference. The puaIaose of ti

status caaYference was to establish a briefing schedule. Said status conference was he]

telephonically on, April 20, 2012 with all counsel in attendance. Puasuaut to the staft

conference and its resulting order, the Defendant filed its brief in opposition to the Pl.s.intiffs

Motion for Summary Judgment on April 30, 2012, and the Plaintiff fiIed a reply to that briefoa

May 14, 2012. Additionally, Plainfiiff Donald Yonley was voluntarily dismissed on Aprf1 12

2012.

After careful consideration of the motions, bxaefing and suppozti.n.g documentation, the

Court hereby finds that Plaintiffs' Motion for Summary Judganent is well taken and is therefore

granted> The reasoning in support of the granting of the Summary Tudgr.nent Motion and dellial

of the Motion to Change Venue/Dismiss can be found in the Court's Decision on Pending

Motions dated July 12, 2012, whic.h is attached hereto and incorporated hereln by referencee.

As a result of the Court's friding, the Court hereby further orders the Mo.nrae County I

Recorder's Office to mark as void and forfeited and strike from the county records the Beck

Energy leases of Plaintiffs, Larry and Lor% Hustack, Lawrence and N,fzchelle Hubbard and David

Majors, as the O'oaart has found, among other things, those leases are void as aga,inst public

policy.

On Ju.ly 18, 2012 Plaintiffs filed for leave to file a'Third Amended Complaint to include

R11 landowners an. Ohio located outside Morlroe Oounty who may be affected by this Coaut's

xlza°ag of July 12, 2012. On July 18, 2012 Plaintiffs also filed a Motion for Class Ceatifacation.

[hose two motions are sffll pending. Accordingly, as this entry does not dispose of all pending

aatters, this is not a final appealable order.

Ii86556 val \ 125358.0001, 2
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Clyde A. Rupp, eL al.

plainfiffi

vs.

Beck En Corpr,ra,non„

Defendant

COMMON PLEAS COI1RT
iNBO^ ^ ^ OS+,r COUNTY, O.BIA&O

. . S ^' • P :8 n 1 s f.i ` • _.

LL^^^^i OF C0^}Rt :

• Case Iva. 2411-345

Judge Ed Lane
(sitting by Assignment)

Tbird party XTO Energy Inc. C"XT(?") seeks
leave of court to intervene in these

pm gs because it is a n indispensable party to this dmlamtoxy action to

void oil and leases in which it poseno as' `ant. in g of record (the"

In s%vort of this Motion, XTO states as follows:

U0 LLM

I. On S ber 30, 201 1, the Plaintif^'s filed a Setiand Amended Complaint,

10NcAm, TAYL®R
& GMTR.

ti'rTtAUiM AT LA#4^

^^^srmn
= Wa 8o88

ZAMOVIIJA cm OM2111W
#MD 454.3"4P

iFAX CS4fiDDeFW3

wbic.lx m-m " the ®neraxve CoMPl^^.t

2. In the Sewnd .Amendad. Complaint, the Plasndffs sought a dec on. that

the Pl ''' lema with Defendant Beek Energy Cmrporation ("Beele) weTe

unenforceable and void bemm Beckz (1) b.^d3ed e°^,s and implied cov ^ b in the

1 ;(2) the l es were abandoned; (3) the tam oftbe leases were unoanscianable; (4)

the l s violated public pohey; and (5) there was a fklure of consideratian -under the

leases. See Second Am. Coxxtplaint at q; S.
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3. PMURnt to the recorded Asslgnirwats aW Bills of Sa1t, (tl^ '%Ssi: ^erde)

that wem. , ed as ExWbit E to the Plaintiffs' Motion. for S. . wy Judgment, :

offeWve as of Dawnlael°20, 2011, B^:k assiped to XTO cer'mn tntere-m Yinder ft

Leases to 3860 feet, See ExWi&at E to Motion for Summary Jiudg nt,

4. By virtue of the reomxW Assl°nents, XTO acquired a present real

pexty interest in the Lmm, which included the right to exc.plom for and produce thw oil,

gas and mira s situated under those lands.

^ ^ ^^NT

^. Under Ohio law, Revised Code (`T.,.C.") 2712.12 provades "a11 pawns

-vvho have or clmm any mtm-st that would h- a o-ff 6 eted by the dert.arvtion b^ ma- U' V

Pwti,"a to the action or prcrsees'llo.g.." See PLC. 2721.12(A).

6. ^^'r absence zr^a ^^^^ary "_.̂rty Ys $j1$IYsdIcdoI$g1 de&^+ %xdpr
any

dool . ry jud ectt. See Gxreinnati v. ff7izh"an (1975), 44 Ohio St.2d 58, 73 0.0.2d

283, 337 N.E.2d 773 (`Me absence of a nemsary party oonstitutes ajuxl.sdicti.ona1 defect

which precludes a Court of Common Pleas from ren.d °a declaratory,judgmenr)

(ci ` Wlle v. 2'anesville Canal & Mfg Co. (1953), 159 Ohio St. 203, 54 0.0. 254,

111 ME2d 922.

7. 'lhe "^"rnlure to J'oan ^ sory parties renders awv dcvl ' n by the court

KiNcAm, TAYLoR
& GMR

,97TOWdM AT 8 MV

tr^, ^^a
FAM. t7M) 4"4415

void." Cerio v. Hillrock Condo Unit.A.ssoe.(8* Dist. 2 ), 2t1U4-Ohia-1254, at'ii10

555 N.E.2d 663, 665).

_2^
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8. In determining who is a necessary party to a declaratory jud.gment acdon

un#er R.C. 2712. 12S ^^^ ^wU have aftted the ^^ walysis that is applied under Ohio

Czv. Plt^^O 19. See YOUIg v. We"ls (4gh Dist. 2007^ 2007p0hie-4569, at 117

9. PUnUW to RuIe 19(A), "[flitled ownen of xeal pr g orpersons with

s0,me purPOrt0d int=St real ProPerty, ^ necessary and vndisp ^e p&-fles to

litigation seeking to divest those owners of their intema ^emim" See Young (4'h 17ist.

2007), 2407FOhioo4568p at 120, Congress Lake Club v. Witte (S* Dist. 2006), 2006-C3hio.

59, at 1129i 34; Korenko v. K^^leys Is1and Park Deu; Co. (6°^ Dist 2007), 2007-Ohio-2143^

^ 120,

1 0. XTO iS 9 ^^^ ^arty PW.=t to C7v. R. ^ ^ and is tho:^fca; ^ ^may

p1 arty uarader R.C. 2721.12, bec,mise at possm^ an intcmt in the Leases that are the slib-ject ,

maft" Of this action, u cort^.^^^^ d in Civ. R. 19(;A.)(2),

11. ^urdwz pursuant to the .reoorded. Assi enfsA XTO. . . is an assignee of rights

to an izxtem4 in real property under the Lewes that are the subjed rnatter of this action, as

contemplated in Civ. R.1^(AX3)o

12. Eke S^ g3tc Lewes LlIo'SI$mie rpow3i rs`r, ai^tcrkst I&^ th, °i€`_43pe#1jiesa ^ ^

a necesssry party a-u- litigation that seelks to void the Lewes, which in turn ^oWd invalidate

XTO's interest in real proMtyr

13. %F . useXrO is a ^^oess^y party whose -1-s^^ce from fnis 11^^on

KINCAID, TAYLOR
^ ^EM

ArrMM AT d..,@4i+'

^^^^r
MBOx6 HM

iAMESti'dX9I,. CM43'YM-XM
(740454-MA

&59X d740b +F%w, 5

rmdag the C^uTt witboutjurasUctic^n tc^ enter relief on the pla^mtiffi ' dedamU" ^^^^

claims to void their Leages, its joinder in this lawsuit is mandatory

-3-
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14. To %e extent this ^^ut noneffieless d ^ es: that the ftd.i.tE.onaI

"tzsid^tiOus fOr znt^ent^on of right pa,arsunt to ^^v. R. 24(A)(2) siill apply,

iz^^^on is equally RVaried ixqder tWs approach.

I 5° To intmvene, as of right p t tD Civ. R. 24(A)(2)s the paty seRAing

interren#ion m1W eelrwi.1l^ g^. tprerequisitesa (1) claim an intotst r^litting to the property

or tansacdon that is the subject of the aefisanb (^) be so siumW that the disPositionof the

actiOD may, 2s a Practical matter, impair or impede the interrener's abihty to prote-A his or

her int e . .. ° (3) demonglirate that his or her intemg is not adequately repreanted by the

existing parties; and (411 d"+-ai9'̂r'`sst-,° that the mt?ti®n t? 1T.#tavene is ' y ax° See

McKesson ^^^^^al-Surpea1 Minnesota, .Ti^ v. Medico Medical Eqtip. & Suppues, ine.

(8* Distr 2005), 200SmOhio-2325.

16. g^^#^^^^^e fint uirem,-
^ -^-^s +- ^t^ention of `̂" ^^e pmsuw

tO dw AssxPment it has a ^^^t int s. in the I,eses that am the ^^jea matter of the

IitaPtions pu. t to those Leases, a preamt intemd in the properH ^M that ^e

Plaintiffs NDk tO void dmugh their I^wsWt. Sft Young (4' Distr 2007), 2007-OW4568,

at W.

17. O raoe€s the sc=nd rcq ° ent bccause the IaWsWt ^^s to void

14ases in which Yi-O poswssm a prescmt intemst and g^arsuant to 'wifi;h 3CX ^ xibsessses au

iratereg in the nF4 gu and minerals und^^^ the properties°

18. X'M mwts the third r^uircment im Beck has not and cannot

KINCAID, IAYLt7R
^GEYER

A'!'1"99RNEY5 A1' Ld1VfT

50NORM ROM SrRM
O. EO]E 43B30

ZANESYUA OYM 437$2-3D3®
(840) 45$-2N1

)FrX (?W) ,^^

ad^^t^^^r MOW O's xnt=st in the li^^on, b e Be1c has no prewnt interest im

f, 4v.
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a s^g^gf i0al-,k. ^Drti^^ of ^^^ value op Lemes ffid it msigned to =, including the oil, gas

and minta-als situated in the MarecUus Shale md Utica f^ ^ ons"

19. intmtentiOn in this lawstait is timely because tihe !t^^^ have

r^^vOd fOr leave #O fl1c anOdw smended Wmptaint, and - is no prejudice because both

Partics wem awam of XTOFs intm=t no laer tlm the time that the plaintiffs filed their

mOtiOn fs^ ^^ jud^^^ ^^^vtr, %ntavention is timely because XTO's ^^ce

in this lawsWt is required to cure the juza.sdiedonaJ, defect cmed by the absence of a

neoas^ party.

20. As xoopi_. d by Civ, R., 24(C), xTo , - - a^ei sn Answer to the Lgccnn-s^

Amended ComplWnt to this Motion.

^^^^OR2g J'50--'^^ ren€>w set forth ^ve, and cxo^,ained iz ddafl in the
.

R^.#3S14rs4tsr °' `°. 4'+s' ^+ '`^^ (o q^pq^^a^' "
:r

-_-x..----•d,M...}y^ •••^^wmnvsemcn'ar..amA.9A'4YA .Xd4F'VB.^ &416$^f$$ iCaf'^,;9f d^e^^ S^.s'^ia3^;}$^bfA is a dbbiar'FS^^^^

wco should be tteci tc) intmvcx^ in this lawsuat bemuse absmt the joinder of XTO,

this Cou# ... Msd.xction to entet declaratory relie^ md -y j^^^t ente . is void.

R,---,k*ectWiy submitted:

YJNCAMt TA7LOR
& ^EUR

An'f3RNUS r4T 6Av

-VW=f*W=MW
PO.mm W"

^P^ ^ ^3 @^°flID^tS

ffi4X (70) 4"75

Wtlliam J. Taylor (00 15 709)
Scott D. Eickelberger (0055217)
David J. fiarbat (0061613)

Ryan H. La^ (0088123)
AWVCAZ , TAYZOR & GEYER
^^ ^orth 0 S&gt
Zancs,ville, OB'43701
Tel< (740) 454-2591
Fax: (740) 454°6975
wjfi(^kincaidlmv. com

r
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-Kevin C. Abbott
PA Bar No. 35734
Niro11e, R. SmAe* Rig_pell
PA Bar 1-iyo. 87936
REED surm LLP
225 Fifth Avenue, Suite 1200
Piftbmgk PA 15222
Tel: (412) 288-3804
Fax: (412) 2E8-3063
kabbott@reedsmith.com
nbagriell@recdsmith.com

issian fnr Pro-Kac Vice Pending

B ^' ^M-M ^ ^;'^

KiNCAID, TAYLOR
& ^"iEYER

ATTORNM A%LW

50 x®ET$i FOUM sYAEHr
EQe M4X 1030

IAFdF5VIRIE, Qti!® 43702-103D
(740) 454•2l91

FlIX (710) 434-6975

I hffeby oerfify ffiX a mpy of the folX*Ding Wag SWVed.. h;^ ^-o. U.S. Mafl or^ the
s' of ^^ on the f(yllowing:

SLATER & . LLp
Richard V. Zurr, Jr

A, Ropchock
Oft CWCA& P#aa, Suite 2210
Almn, C?Iio 44308

PETERS L^^ o_PRCE o ^ 14pA
James W. petets
1197 We^ ^^^ ^
W00d3fieId, Ohio 43783

IKERVICAN WASS U. REL. & & MMCK LLC
Da i J. .` ml
1-.A1ffies Ba,1ledfG

I I dFborf F . IUVeStDlg TOWe!'
1001 LibotyAvam
Ptftbur& PA 1. 5222-37.25

R. . ^^ ubnlf t . ;

Wa^b. J. 9-AM (0015709)
KINCA^^ ^^ ^^^^ & ^EYER

.-6-
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& CTEMR

ATF{^RNM AT LAV

40.wx a^^
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Clyde A. eL a].

Plaint1.ffi8

Vs.

Back Energy C«rpomtican,

Defendant

• Case hda. 20I I-345

• Judge Ed Lane
tsI ° by Assl ent^

^OR- .. UM I'N SUPP°' `: T:
,OM... ^ ^ ^..^'8^.,..,g..

aChird pWy XTO Energy lnee C`.^O") seeks- leave of cowt inlawne, in these

iDIU gs heMUnlt ^sane^6aryand indispensable party to this declamtory ^s,oa to

void€sil-lu° g;a5ae^e.s in Wirich it Pussesses a s cantm.l prpperty intereq (the

g` "}. X'I'O's irtterest in the Imes is clearly disclosed in the recorded Assi mft

and Bills of Sale {the "Assig=ents"} which were attached as Extubit Eta the Pl " tlfrs'

Motian for Smmwy Juclgment. Pmmmt to the recorded Assl. ncnts, Defendant Beek

^,=.,v ^'-aTportation {C`Ber.le) assigned to XTO alI of its presr;^zt interest.fi ginder the ^y^

to depths ;^atter thm 3860 feet. Inexplicably, nei&er the plaainiiffs nor k, sought to

jc►h? Xg 0 as a, ^ecessay-s' party pam=it to Civ, R,.1 o. A.s XTO has a present me nmpty

" ;st 1n.. the L^°-ases, it is a nemsarpv and ^^^imewable party . to dus liai°oA as ^ e
^`he

relief sought, Voialance of the 1=sesg will divest <XTO of l^srW property intemst>

Bemuse XTO is a ^^^ ^and lndlsptvmble paey to this idecler" a_Ajfi0r4 Ws

Cowt presently lacks jurisdiction to rezzala a aeeiamtDry J - - ent, and ail ff^dgmtmits that

i
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have bm enteaW as to the Leases on the merits to date are void ab initio and 3iaVe rbc^

force and effed undom:° Ohio law. Jo` . e. of XTO is nemsaary for ft Court to o w thl.s

pWn a . ,^onai defl:d and to ;aNuire iurisdi^^on to readex d,eel rell-ef n ta a1 of

the pardes who are interested m +-h-- g . Aocardingly, ^ ^eeh lcairc offi Court to

intervene as of rigb.t in the aba^e-captirsnei. action pursmt to Civ. R. 24(B)(2).

A. ^^ ^x

L P- KGROU;

The I'laintiffi filed their original coinpIaint for dectaratozyjudgmcmt and to quiet

fitle on S^ke-m_.bE-_ I 4, 2011, in the Court of ^ OMMn plen of ^^^^ ^^TMjy, Ohio. ^

September 29,2011, the Plaintiffi filed mn Amended Class Acdon C*mplaiyat, and on

Ser. ---h^ 313, 2 011, the Pl ° tiift f iYed a S econd Am aided ^^mRWnt , wh.ich remains the

cspmtave c onnptaint, In the ^=.- d

decl.a2fi^n that the Plaintiffi' leases with Beck were tan^rceable and void hecaaase

Beck. (1) breached express aM i^^^^ ^^^ts in the leases; (2) ^^ L=ses were

abandoned; (3) the tam of the leam were unconscionable; (4) the leases violagod PIAEIic

poIicy, . . (5) there was a f4^s^,re ofconsidaat.icrn ander the temes. See ^ewnd . m.

CDmplaint at15. 7h^ ^^nd Amended Complaint alleged that money damiigcs ^o-tid

ia^^^^^ ^d frmi the equitable ro^^^ of -forfei cancellation were z^c. any.

I^

Beck ^^^d to dismiss the Seoond .t^^ed Complaint on November 30,2011.

F's'INcAIr), TAYL^R

& ^̂-8`EnR
AT3°OM^IEn AT E.M

S6! ?tOaFfl F'OU@E61i 58'RM
P.O. B8'91i fld3a

zMQ3V=8798t^ ^3M.1W
(790 194-M8

FA.FL (740) 4"T°̂

The Plaintiffs moved for ^ ^ Jud^a^s^ on their claims ford ^iargory relief and to

quiet tifle on Miniary 16, 2012. On July 12, 2012, the . ^ ^ ^ ^ a I)ecisio^ ^enyinS

-2-



. ^F

e 9

Defendant Beck's Motion to Dismiss and infta%: ,r ming ffic Plainfiffs$ Motion for

S az°v Sudo'notit,

In its Decision, the CSuft found that lfhe Ptaintiffi',v e antifieci tos=

judgmcnt us requesW and to forfeiture of all ragltts aft^^ Defendant to ttw oLi and gas

ander the PI^^^ ^perfies, „^e Defeneigmt's rights in the subject bases am forfeited;s'

See Decision, p. 29.

On July 19, 2012, the Plaintiffs filed a motion for class wfion ',fiwAon, as wen

as leave to file a Third Amended Complaint,

Attached to the Plaintiffs' Motion fbr Sunimmy Judqmmt am two rew .

K1NcAIC?y TAyL®It
& ^^^R

AT'fC9MM e:i' 1dRW

!*8M3k4 AOM39 SYR=

t.H3. DoSt 1@3J3

8hNWVHIF- OW0437®2-itl3D
F740D 454-3XBz

FA7G (740) 4"75

^^ ^P-49nmen^ ^^ Bill of Sfdes, recorded at Volume 0211, Pages 900-918 of the ^fficial

Reoords of hri^^e County, Ohio (the "^^ ents")< S^^ Exhibit E to Motion for

SumnarY Judgment. The`AssigOments 2m daW et^^^^e as of Decmber 20, 2011. See

id P t tO tta^ Assignments, Beck assigned all of its undivided intemsb in the c ert,-3xi°^°

p 'esg rigbb and interests tO Exxon Mobil Corporation, Clo its 'aW XTO Energy

Lqc. See id. Among the interests assigned to XTO were Beck's intmem in cartain oil and

zs leme$ descn°W in the attach^ ExNbst A to ewh Assignment below 3,860 feet, See

^ ^)duibat A to s^e- A" mits anc2uu'es leases of the n=esu Fudatiffs, Lan A. Hustack

mac^ Lt^d -R y Lawrence HubbW and Mich^^^^ Hubbasd, -a- nu' -uc^nrxici W. Yonley and

David Majors. By virtue o-f the xewrded A-Rsapment-s4 XF0 acqudred all of Beck's

ri3e



intCmft in the Leases, including, but not limited to, the tig'ht to explore, drill for

produce nat^ s1A in kmat1,ons below 3 860 fbvts as Of D ^ber 2(), 2011e€

As a 1mty to the -Assa^^^ ^^ck was aware of the assignment ob rights of tho

Lma to XTO. No later thim the time Ck PIainti^ filod their Motion for Summmy

Judgment on February 1 6a 2012, the Plaintiffs were also a.^am of the Assi ts, as they

attached the Assi ent to ttamr Motion. I^^vertheiOss, XTO was nemjoined as a party

nor did any party raise the isgue of a lack of a necessary party to the Court.

^,. .M ^^ G, Mr

^^NcAir), ^'^>_^w^
^^ P,

48 SC3M^Ar 9 M

Rsa. em im
ZO 53M 43702-lfY.p

F340p 04-UPa
FAN (740 4"ya

As a ^ ^ ^ of t1w Assignments, XTO possesses a pmm,t rmI ^paV inwwin

the Leases wbec; ff e the subjea matta of this httiga.t1,o^ and is ^ad^^ a ^ aypart.

to &s liti. . .on, which se6lm to void the L4ms. Absent intervention nd joinder of XTO

to ft 1awsWt the Court ladm Juriscliction to enter a dec1uatory juOgment as to the . s

and anyjudga,ent previously entered as to those Leases by this Court is void for lack of

jurisdiction.

AL The Lack of.^oind:er of Neces:iary Parties to a ^echratory Jud . ent Aefl

Under Ob.io Iaw$ 'I..C. 2712.12 ,go^^ the inclusion of ^art^s for d.^ ry

acticsrS." CePia v. Hilmc Cond Unit^~rs Am^ (e District 2004)p 2004mC31a.ic"4254, at

110; Gen. ^^^^^ew W. CO. -P. Im. COe O,f.^ .4m. 0 989), 44 Ohio St. 3d 17, 540 N.E.2d

266 (r= . "zirig t1a.a1 '°dW1aratOxyjudgm,MIt actions are a . "al remedy not av1 Eah1r- at

ou^^Rd.^/ 0.^'R.A. " ^ Y^a"^ ^ ^^^ n=^ Clyde A. Hup^r and Molt^r Hi^ as Dl^tl^sF
P^^r^^ ^^(= to have been dm^a^d ^ s°^.bs^ mt pl .

a 4,.
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c'Danmon 14W or gtt equity . , . [and] jta'sd^ct'on to lOar this tYpC of relief is de. e. dent on

statutory 11uthOrizadOn,7). Revised Code CR,C.F) 2712.12 provides 9W;g^^ ^^^ who

have O€° claim a,nY interest that would be affected by the d^^^on SMI be made parfies tD

the 4Wc^n OrP'a^ g" See R.C. 272I.12(A), This swate-gs^verns°
icts^n, which

'MY Put5' MaY ChaUenge,'^ See Cerio, 2004-L)hio. 1254, at 113. Enforcement of R.C.

272I ° 12(A) "ensum ^^partie,s will have their i.ntmests pmtected andthem wU b^^

^^^ ^ntrovemaes°"° ^^^^^On PJ'dge HOMOWners Club v DeAngelir (8th T3ist,1 998), 51

Ohio App.3d 183,185,555 N,E°2d 663. T'he rafioae for -gq , , j0inder is dW the

is%e should be wtdcd now and wt pa^emeW in r^^mus cases," &e id.

'^e Bbseac-c Of a necessary party is ajari.sc^^o" defed t.ig preWudrs any

declwl"Ujudgmtut. See C#^^^ad v. Oiatman (1975), 44 Obio St.2d. 5$, 59, 337 N,E.2d.

773 (d^e absmce of a nems^ party corstitutes a }wisdictioxaaI defect whach pmIudes

a Csurt of Common Pleas from rendwing a decl ^zd
J ^^t-) (citing Zane.rW11e v.

ZaneWlie Canal & Mfg. Co. (1953), 159 Ohio St. 203,111 N.E.?d 922), s^^ 4150 C^rio,

2 hiowi 2a4, at J10g Bretton Ridge, 51 Ohio A . . 3d 183 at 1 85, 555 N.E.2d at 665

{#^e absmec of^ ^^^^ pmty iB aimisdictia^ defet and a d^ ^^^dgment is

PrOluded.°"). `Thus, fsflure tc^ ^^^ necessmy par€es renders any declmation by the court

voida" Cerio, 2004-Ohioa 1254, at I 10 (citing Brettot^ Ridge, 51 Ohio App. 3d at 185). "A

Jud-p-meni azateradb^ ^ ^
gj^^i^^ is void ab ini^c^ .°. .^. ltat^ w^ ^^

inh,6"wt POwer to v ^ ^ jud ... ent ffist is void ab initio, the judgment ^ be

^^lenged at any time°" Young v< Wells (4a Dist, 2007), 200740hio^^8, at q; ' 7^^ ; citing

.,^a1t®nv.D' wr(1988), 35 Ohio St, 3d b8, 51 8N.E.2.d 94T)). Wherejuris.dictionto enter

-5-
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the judgnW is 1acking, "other issues are t . .. including the merits." ,8retton Rrdge, 51

Ohio App. 3d at 185 (cx " Cincinnatz, 44 Ohio St. 2d 58 at 61 and ,Tenkins vKeller

(1966), 6()laio St.2d 122, 35 0.0.2d 147, 216 N.E.2d 379). "°I'hc defense of figme ua join

a party in a d aWry judgm.ent acdon camot ise waived," Young, 2007-Ohio-4568, at

116 (citing Plumbers &Steamfitters Local Union 83 v. Union Local School Dist. Bd of

Edn. (1999), 86 Ohio "t.3d 318, 1999aC}hio-1 09, 715 N.E.2d 127).

B. ;'^ 1^ a N H ^a'^t tt^ ^,a^nvsult-Aad Tnerc^ ^ ^lu,u-Ad Be joined

"Whether a nonparty is a nemsary party to a declaratory yud,gment act%on depends

iEp,Dn whether ^^ ^^ - t nonparty 1w a 1egaiLv =&xWe ' . . e t in zights that ae thc subject

mAtter cl°tlae actipzL " .RumPIce Sanitary.Laradfill, .ftta v. SWe (2010), 128 Ohio St.3d 4, 1,

44, 201(1-Ohic-6037, 941N.E.2d 116 1. I n dc -who i,z an^^ pwty tD a

declaratory iu+,lg.r^,,k aw^o^. ,,^ a^ R.; ;. 2712,12, Ohio courts have adopted the same

analysis that is agplicd under Ohio Civ. Rule 19. See Young, 2007-Qb,io-4568, at 119

(mcogizing that in the context of a declaratoryjud8znea,t clairn, "Ohio Civ. R. 19(A) is

instructive on d ° " ng who is a nemsary party!). Rule 19 provides that "[a] person

who is subjed to sevace of pr bcjcrned as a party in the action if (1) in his

sence complete relief cannot be accorded anong those ahudy parties, or (2) he c'

ga intemst re%aaing to the subject of the acton and is so sitwtted dat the disti,^osi,ti.on of thM

a^^ in lYi^ abs^^^ ma^^ (a) as a p^^^1 matter i^°^ s'^°°°.,^° 1°-impair »,. ,^.^,^^.,^a abilitv to prtstea

'that i.atertst or (b) leavc any of the laascns alma#:y parbes suhjcc;t 'w a substantial risk of

anciming doaable^ multiplc, €rX° cstlaerwzscinconsigmt ohl^^OUS liy zewon of lds claimed

interest, or (3) he hars ^^ in.=c^est reiating to tric subjmi of the action as an wtt ^



z.,
4 48 !^

KINCAtD, TAYLOR
& GEYER

ATTORaM Ar a.M

^^Fatnum nm-T
R.O. BM 8tlDt1

ZANEW41P, O3fS® 43702.100
{Y+bD; °YM-1m1

PA7K $7409 43kBA97S

^^r<

^ „, .. -.

anignee, submgor, or sutw^gee.gg Yoimg, 2007=Ohio-4568, at 119 (quoting Ohio Civ. R.
19(A)).

Pl t t^ Rule1 %A^i, a1s tt^^^ Ownff -e o* real t^(r^^Ct^; Or^^ tueth some

Purpvartedintemt in rtal p , are ra ary and indispansa.hle p^^s to li^^ti(m

s ' to divest those owneis of their intmvg therein,'' See Young, 20074t7^o4568, at

120; C^ngrOs,s Lake Club v. 9'ztte (5h Dist 2006), 2006^Ohic-59, at T'2^, 34; ^^ v.

KeIleYs Islzrnd Park Dev, Co. (6b Dist: 2007), 2007-Ohiom2145, at 120. In Young, ^^

^^nfiffs abWnei a decimtcryjuti.,^^t fmdi^^ that m ond conftct existed re ° to a

conveyanceof'Moperra ^a See ^'^€ta^^: ^^^'fd^+^u--^^^^
aI a'̂

^̂;.
a 'MdyBx $AA/^^/6id; '!BR

aq¢q ${yg^yp^ ^̂̂  ^^p!Ŵy
_ ^^:yd^ll^^
ŷ .y^µ, y ĵyCes, +PWMd .

d--lsred thejudgment void based upon the f-Zure of the tria1 court to join a party

'Who g rtedly b^ been conveyed a parfial i mt in the ppopeM
that, the .. . .. d s SA►P+.a.iaxR'Y^

y
^ ^.C."^ ^.^Eui.^,

tO j^ir- a Partv-.^^^^ a r-w-ported i^^^ in the property ^^ was the subject of the lawsuit

constituted a. juri.sd3ctional defect. See id. at T23. '^e appel^ court remanded with

instructions to dismiss the complaint for failwe to join an i^^ abI^ party. See id.

Si.miley, in #We, the plaintiff had Yemed pzopetty tD the defencian4 wbo conveyed an

i^^ ^WsOn< 'Me filed a detainer action, but did rac^^join the son. Seeid.

11^0 trial coairt found the son was not a necessary party, but the appeIi^ cow xeveme3,

iEnd- ii-1-9 that the purpofted inireMst in the real p^wty., r,,vm if later held to be invalid, made

the ^^n a neces . ^ party the action. ^,^e id. IMA Kox enko, the court held that the trial comt

-7-
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wted in failing to pe^mit intmvgnntion by rij&t to a party rlairnir^^ ^^^^e Itmession over

pr C^ se OWMa^U in dasDu.te. See ^42

XTO is a nmess^ ^^ ^ ^mwat to Civ. R. l - 9 md is tia^^^^ a newsqas► ^^^y, ^_

MNC,e11D, TAYLOR
& G&W;^^.

Al"IfDP^+iM AT 1..W

OWO 49702. 10?t!
(Y40 454-2391

M (740) 4"75

under R.C. 2721.12. P^wuant to the rm)rded Assi mmts, XTO pcassas.es an real

^^lty iut^*. Ln fthVe Leaises tittat are the subject matter ofthi^ ozdm as contemplated in

Civ. R. 1 }(A)(2). Pumant to those Leases, XTO possesses a present real propaty intmvst

to explore for, develop and produce oil, gas and minaals undelying the PIaintifh9

^ es. Further, pAsumt to the Asslgnmcn^ XTO is an assignee of rights under the

Leases that are ge^^ qleniwt matter of Ws ^^^^, R-b-- oontemrrlated in Civ; R. l 9(A;;^3).

," a. ^e the Lewes provide XT^ a real propmty iutaest in the su'oject propmties, thcir are

a necessary paity in litigation which seeks to void the Le-ases, wb.icl?: in tm: vio. .

invalidate X'"t'(,}^s intreresti^ ^^^ piropper-tye Accordingly, XTO is ^ nemsaryputyto this

aci^n and its absence renders the Cowt withoutju°isdii^on to emer judgment on the

Plaintiffs' cW^ for d^ ry relief as to the Leases, and all judgments entered by this

^ Because rl7^^*Lq i-ntuest in the plaintiffs' Leam constitutes an interest in the
mincals underlying the l hold propm-ties, analogy to ^ involving real propaty
intcmtts is appr6 °a.te. The result is no different if the Leases are u ted as ordftwxy
cantmcts. It is a wellwscfled nde that aIl. parties to a ^ ^ ^ necessary pardes to
lztigaton seeking to invalidate the conftut See Russ^^an CoIl^ctioa3â ^^ Y. Melamid,
2009'U.S. Dist. LEXIS 113733 (S.D. Ohio Nov. 18, 2009) (citing Onyx W4st^ ^^tems,
1nr- v. Mogan (F-D. LNiieh. 2002), 203 R S . 2d 777, 7$7),Nat. Union Fire Irs. C^2, v.
Rite Aida 2010 F3d 246, ^^^ (^-th Cir. 2000). A : ough th= cases . . .... decided under the
federal eq[uivalerit of Rule 19, Ohi^ emu have rewgrized that fWerM decisions on Rule
19 are instmc,tive in interpreting Cxv. R. 19. See DublMs Trssaa,sporawtion Inc. V. Goebel
(1&Distr I999)f 133 0haoAps. 3d 272g 72? N.E.Zd 938 C9Bemr^^ Civ.R. 19(^) is
pa.tt^^ after ^ej-MCh:?= r^ (^ Staff Nl.^e -W C"AN-A 19), an analysis of cam
interprek,ing Fed.R.Ctv.P. 19 is (qnia:te?P).

^F,.^„.



Cowtas bD the Lewes ac void due tD a lack ofjurisdiction. XTO should therefore be

granteleave to ` ene, in this action to cm tldsjurisda.ct^ong d-e-ticaenG^ and to enable

the Cortut to atcr complete rjeixvjPas to Wi inb^ tod g^it:.

For the reasons stated above,lnterveu.tzon and joinder of X'TC? in this lawsuit is

^^NCAID, TA..^ ^ ^
& ^Enn

Aa r AT tAW

^ "xxtmnmm
F.0.BM 303®

7hMPSVWU tklB093702-1090
(740) VWX"1

FAS[ (7O) 4S44.W3

required because XTO is a n sary pariy whose absence from this litigation renden the

Court wYthout Jurisdictaon to enter relief on the Plaintiffs' declaratory judgncat claims to

void their Laases. To the extent this Court nonetheless det ° es that the itiozuti

cOnSI t^^S fOx^ ^^ of right pasaaW to Civ, R.,. 24(kX^), still1 apply,

iratavon.tion is equally suppamteu under Us app,,va&

Civ, R. 24(A) govenis a motion for intwv'cntiora bv rigbt ftpr^viiibe., T^ ==r

timely application ^yon^ ^an ^^ p.
b^ALNxxx.cqtl. ^ *cs°P ^^s V^1L in an aCfito$i. .. (2) when the

aPPlicant claams an interest relat3ng to the p.°oPerty ar trsnsaction that is the sub,ject of the

action and the applicant is 80 situated that the disposition of the action may as apractlcal

m.atter impair or inx e the applacant's alrility to Pxotect that interest, unless the aPplxcaat°s

^t^^t as adex;-tel; rT:esenW bY exis ' P°cs," 'i oin e as of right pmmmt to

Civ:R. 24VA-M the Party seeking iiZtervciafion must establish four . ugsites: (1)

cl^^ zrl in t Telatixg to the PrOPUtY or transaction that is the subjet of the action; (2)

be so situated that the disposition of the aefi+on may, a..c a practical matter, inip air or " ^ ePa

xZC intetvener's ability to ^ted his or her interest; (3) demonstrate that his or her interest

is not a^^ea.uately rep- rm ez.t^ ^v the exest-v-n parti.es3 and (4) demonstrate that the motion to

n9M
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intatreae is timely made.29 See Mc,Kesscan Medxcal-SuTical Mfnnesata, trrc v. Medica

Mecltcal *. & Suppdies, Inc. Wh Dast. 2005), 2005-®.bi.a-2325.

XTO meds the first requirement ^ intaveatiort ^fn-ght bomase pttsuant to &e

J11,36i ent it ha a p tint t in the .-- ---- that are the subject matter of the

It$^ F- t to those LeasesR apresmi interest in tbc, subject prqperti
m which

the Platnta^`s seek to void througli their lawsxit. See Yaurag {4ffi Dist. 2007), 2007-Ohio-

4568, at JR3.

XTO an0ts the s d req ° t becausc the JaWsWt seelcs to void lAums in

-which X'M possmses a present intemt and ^muam to wbich XTO posscsses an interest

int€^e0i', ^ a^sd t^a^^s ^ua^^^^ "̂ n ^b.^^ ^ ^,.opem

XTO mcets the third req • ment because Beck has not and c ' , . t adequtelir

^^kass€pedto 0a s^V1fjw4ii . under,

the Leases{ ?hc interests assigned by Beck include the majority of the vatta.e of the I.,casm

- includmg the minerals situated in the Ma=llus Shale and Utica f •om aemuw

Beck has no pmmt in ft portionoftbe subject projmty, it cmot adequately

. res t O's Property intmsts in this lawmt F ffi .$ although it was a. ^ fttyto the

Assff. - t, - ^ ^k never inftsrmed the Cout that it had czavcyal a sagnificant portion of

its hit ft un e r the Leam to XTO. Beck also never sougbt to join ^ ^^, as a ^^ ary

Party pur;,^mt to Ci'v: R..19Y which mandates Xro's joinder in this lawsuit beemne X7'o

iPoss- es a red propedy interest in the Leases that we ffie subjea matter of this litigation

and has aPr.esent interest in real prag .. , ^. that would dive-saod if iudgment is entmW ^a the

Plaintiffs' claims as to the Leases. Moreove_r; Bm-k nc-ver s^ugbt to-Jo4-i XTO despite t1w

-10-
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fact ftt R.C. 2721 a 1.^1(A) ^qttires XTO"s joinder for the Couzt to acT icais&cti«a^ over

ene €'laintiffs" ^a"^aad^^t claims as to ^e T^.^^,^e For t^a^ Tt -^^^x ^^^: is^-^-
incapable ot'-repres ",

x -Io,s interests in the Leases as it relates tt^ ^ca^ d^̂ r^i. the ^al
21.ghts; and bas not adequateby a,re es^'sectd'FPely reprcmted XTo's int^^s-^ ft 1iti 'on.

In analyzing whedw a mtd€n for ' ent.ion is timely, Ohio coutts consider the

^^^^g fact.ors: "(1) the point to which the suit has prop=sed; (2) the purpose for "

which intervention is sought; (3) the 1ength of time preceding tl^^ application during which

the 1ntavenor imew or resm ]y should have known of his intcregt in the em; (4) the

^^u dice to the ori. .
pard es s^e to tie oma^sed in^rvenor's fLai-I ur.e^ after he ar she

knew or ^^asonab-1;^ ^no-aid have lmwn of^ or her in#atst in ithe e, t^ ^pro1^ pmnq43'

for 1ntetvamtion; and (5) the exist$mee of anumW ci^mstances m113tg+^^^ ^gaing or in

favor of mgmen*=ono" Vzsconsi Ro,yalton, Ltrl, v. City ofS'tmngsw1l^ (cay^ ^
cty4

2008), 2008mC1hio-4862, at 11120 Based on these factDrsP  XTO's motion fDr in t.ion is

timely. The case is sti111n the pl eading stage, as the P1^^ffi are 6e4d-u_ a^3° :c ^`^ a, _̂ v^t e an

amended Compldnt wi11 nomsltate fuxtber plmdmgs (and the ctmfttl^r^ ^ ^- ^ ^:^.^^

Swond Am.eied Comp1aint ^^s not been answered). There is no pzqudice to any ofthe

parties to the action because both ps^es knew of the Ass°ent to XTO prior to twving
fi:)r s °a7yJudg t (the P1 ' ` ffi- ' attached ihe ksk-?gnmmet to Swir Motion) but

nonen did not seek to join XTO as a neces.^ party. '1`kic p- e for intervention is

to cure the jwicd1efional defed that now exist^s due to t-he lack- ofjoinder of all n fiY'

and interested `m which depzives the ^',aauri E sf,pu . `cd^n purs$'-' W 10^ C. 272 1.12

11^



................. ^ ._., ._ _,,.^ ,, , .'S^i^

md zmdm an,^^Udgment issued by the Court void on ita fae. A^ ^ gly, for aU of
these moo^ interventis^" b), X-M i^ timely.

D.

Ohio Civil Rull$^^Q provides `d[ki lsawn dmiring to int^ave^^ h.U
serve a

mOdOn W Warme upon ffie parfi^ w pmvlcled in CivA. 5. The motion and any

suppo'tingrnemo vm shall state the gmun.cs fOr.° intes.vetWon and shaU be accaompanied

by a Pl defined in Civ.R. 7(A), setting forth the claim or defease fbr which

interventxon is sought. The e^^^ pm^lure sxatl be followed when a statute of this ggt
.r
^.9&veS

a Ylt' tD ggZ e. Ohs`_.O COW'.$S have ` ^ reWNis Rf.̂ _u __ t'@t^^g t^a'^ the

intavetling par^v a^' an ^wer, to itg mWon to ' ^ ene. See Grove ^ ^^rr Condo.
Un,ft Ara®e v. Hartman (Cu3^oga C

. 2011), 2011-Cltu4-2 18, at119 (-avIL 24(C)

81:r,adA6F65L6i.3L fldH^B Hf? YP5P94^'FAA9 b/n owe_^._^_ ...^.. ...^^„. ^ . .A.tmv^e shaff be aoomlaanied by a Fl "' g, as d.a;fined an.

Civ.R. 7(A) setting forth the claim or defense for wlds,h intervention is sought. Civ.R,,.

AA) ^ es a p1 g as a complaint, a^ answer, areply to aeDunt^^, an amwer to

a cross-c1.aiYxz„ a thW-party con,plaint, or a°-paxty answer.,,).

COnsistent with ffiis case law; )CI-'O1^^8 attauchad to its Motion an A^weT dm-d

^ffinnadve D° m to the now-opemtiv^ aecond Amended Cornptalnt.

!QQ^;^ W3^"'i.^. ^^ ^

KINCAID, TAYLOR
& GEWR

ATTOR3eiEY5 AY I.AS9

10 timtT Fou7ig STRYcEY
PA, B(?X IG30

8uiilJ d37d2.1M
t?'aoP @3e-2na

FA7f (790) 45*0T5

For ^e,'l easOns . - above, XTO's niotion for intm " siould be . ..^

because it is ^^ecessarv party tD this lita '^ use it nnqs^oft an in.terest in the

Leases that are the subject mafter of the litigation. Al^sentjoinder ofX`1'O, this Caxt lacks

-12-
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Jurisdic6oft to an^ eaeczara^ ^^^ef as to the Umc; and an-y}u dgme. t ^^^c-md as to the

^^^ ^s voidz

,R. ctftdIy sAmitta-

P qy.^^

^`(̂/;'^bA54̂  J ^^ ^ (0015709)
Scott D. Bickelberger (0055217)
^avid J. Tarbert (0061f 13)
Ryan H. Linn (0088123)

4- M^^A YWR & GB
s0 North 0 Sbvd
Zan A e; OH 43701
Tel: (740) 454-2591
Fax> (740) 454-6975
wJt@kincaidlaw.co^

Kevin C. Ab^ft
PA :^^ No. 35734
Nicolle & Snyder ^^^^l
PA Bar No. -07936
^^^ ^^ LLP
225 Fifth, z4.^enUe, Suite 1200
Pittsbm*4 PA 15222
Tele^412) 288-3804
pax: (412) 288-3063
kabbott@reedsmith.com
nbapell@mm%mith.com

Admisss^^f- ^-. ^^U Vgte .^'e-

KlNCAiD, TAYLOR
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CLERK OF COtlR'oS
IN TM C^UILZ"OF CM (^3NP PLEAS

MO ^ ^^ COUMT, OMO

LAUY A. HUPP,

Plaintiffs,

V&

BECK ENERGY CORPORATION

Dchmbnt

CASE NO. 2011ti345

- ^^^^^NES

ELAMM e' ^..^,Q^^^9^r^'

^^`I'^FICA'I^^^

Now oom PWntifh, ' Hu k ("Hu .. . k ^, lAwr

- - -F - . (-HO "), nd David Majors M m'") by and ugh

coun;wi, mpd respcWvcly file this arncndad requea for an ^ ^ r that this ' n

be n ' ° ed as a CIns Acdciz ptummnt tD Civi! RWe i:`sy°BX2), °^ only remon for the filirig

of^this ainended awfion is to requed the Court ^erdfy a ct consisting of only Monroe C t^

^ wnen (as wa oft . .ft&. in PWntitr^ Se6oni . Co^taint)a a oppo . d , to a ^ of

all Ohio landowners (as was sa forth in P'laMfPa ThirdAmerded Comptaant which h . ^^^

b-- -- wi-. wnl P °^ ffting this w ^. n deei m^^ memly to oile their Motion tbr

a fification with ft r Stwnd Amended . .. mpiaint, oh P. ` .fft have moutly

wi Mctism for locave to File a . M Amended Complaint O "w, Plaintiffs

Woorgomto by aekT ^, ^ a if r ^ ^ h in, the " fmg and ^ contained in iu orl..

M'on br `^ ionoClan

s^^^ x-OMMU.at0a
I
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As was more fWty set forth in the Mem ^ ^ dtwbod to the otaoW Mastkm

Ca6 +on irmrpomtod . .. ki, it is clear that ft pr"Wsites to a C A t° sa for^

Civil Rule 23(A) h^^^ ^^. w met as have 8be. rup° ts of Civil RWe 23(BX2). A ® ^

'inis +:ourt obcu1d c 'fy ft .^ ^ ^ ^ ^on under CMl Rule 23(B) (2). For tha CoUr?6

omveWerm, a pro„ . - Otdr.s° is ^ftdwd h p.

Respoeftfly submitted,

limII tL-0i1g2535 !

Mwk A. Ropohodk (0029823)
SLAIM & ZtI,̀ LLP
t3r^ Cucaft PISM Su3te 2210

. . . n, Ohio 44308
'Ire : {'^3^117^^^^^e 7^^^^^
Facsim,sie, (330) 762-3923

and

Richard V. ^ . 97^
^^^.A & Z1M̂ LLP
one cascaft P Suite 2214
Akron, OkI 44308
Tslephons; 33%762.0704
Facsimile: 330.762.3923

AM^.+tt-EYS FOR rL- - . . ..S
LARRY AND LORI HUSfiAM
LA^ ^ ^ AND MICHELLE HUBBA . ,,
^^ D-AVM-- WLA^ORS

2



. ;_•R•_^

^^.

^i..

I hemby ^ tfy td a copy of ^e foregoi€tnwg wows i i^^ 14:-* of °" _^--__nbm 2012,

e.pofte prepaid, pwomm to Civil Rule (S)(BX2Xd)> to the fo12o .

SOOtt K A . . *, Esq<

. flok, Wi3^ & ^ otyF Cd3., LPA
4775 M

. .
n Sftot, N.W.

P.O. Box 36963
Canton, Ohio 44,735-6963
l*to for Ikfendan&^k Enwgy C®rpo"vra

VVilliiam Taylor Kincaid, Esq.
KincWd,Tayasar & aeya

2' Alie, Chio 43701«1030
A ib pr . Pany InAuwaor, XTO .. E , ^

in C.Ab >
Rmd i^ LL^
225 ^^ ^ ^, Suke 1200
P'. . ^,, PA I$=
Aftmatmfor Zkird .^ Ny l . mpffi E V, 1`^,XTO

3??2fi] B §r,^8 @ ^25^3--- 8
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1 ^^adm 1-.1 Cl counse1 Wl by f t^R'I

be m#led in dn name of the ack by fust ct mail, posmp l^ w all Mmroo C

l- ow n ^ ^ with Back l . or whose property B ^. ^ ho not drilleda nor _ . : to dzill a weIl^

andin can be Iclentified tbr^* re bl^ offoift® a nofim of wriftn in pWn : p

approved kv " CourL

A. ExclrrssioyL The Notice of Ci Members jnform them as m lww^ they

may exclude vcs from the ClasL

5. Ltst of aars Members, Cl Counsel will file with the Clerk by ^

an Affidavit identii^- - the pawm to whom Notice t^m mO?ed and who lmve not "- -ay

exclusion.

ii-l-5 S^ORDl^ ^^ ^orathis - da5rof 20012::

ce. AU Parties of Romd

2
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IN 'I'I-IE COURT OF COMMON PLEAS
rV^ONROt CUUNTY, DHio

LA.t 9L iJL' A. HUPP, et aie

Plaindff,

VS.

BECK ENERGY ^^^^ORAT10- N',

Dcfendant.

CASE NO, 2011-345

JUDGE ED LANE

__----------

Now comes the Defendant, Eee,k Energy Corptira,tlon {hereina.fter i`Defencla.nt"},

by and fihraugh the u.admigned counsel, and respcctEully submits its Memorandum in

Opposition to Plaintiffs Clyde A. Hupp, et al.'s, (hereinafter "Plaantifl's") Amended Motion for

Class Action Certification.
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Scott M. (0069040),
i1VitEatn C. Williams (0013107),
Natha-n D. Vaughan (0477713),
John A. Burnworth (0077151),
A.letla M. Caaryvex (0059157),
Gregory W. Watts (00$2i 27), of
KRUGLIAK,, WILKINS, GRIFFTTHS

& DOUGMER'I'Y CO., L.P.A.
4775 Munson Street NW/F.C3, Box 36963
Canton, Ohio 44735-6963
Phone: (330) 497-0700/Fax: (330) 497-4020
szurakowsM@kwgd.com; jbumworth@kwgd.com;
acwer@kwgd.com/ gwaixs(^a7,kwgd,corn
ATTORNEYS FOR DEFENDANT



^^^ LTM OE^AW

The following facts are pertinent, for the pnrpose of this limzted re.Ynand, by the

Seventh 1:listriet Court of Appeals. On. July 12, 2012, the trial court issued a decision granting

Plaintiffs Clyde A. Hupp, et al,'s Motion for Summary Judgment on the basis that Defendant's

leases violate public policy and are void ab initio. On this same date, the trial court overruled.

Defendant's Motion to Dismi,cs and/or Change of Venue) On July 31, 2012, the trial court

issued a J'omm.l Entry izacorporating the Decision it previously issued on July 12, 2412.

On July 18, 2012, prior to the issnance of the ,iourtal Entry, Plaintiffs moved for

leave to file a Third Aznended. Class Action Complaint to include in the proposed class all

landowners/lessors, in Ohio, located outside Monroe County who may be affected by the trial

court's Decision filed on July 12, 2012. On this same date, Plaintiffs also filed aMotitsra for

Class ActE.on Certafication. In its 3ournal Entry, the tiial court specifically indicated that,

"°[t)bose two motions are still pending. Accordingly, as this entry does not dispose of all pending

matters, this is not a final appealable order." (,loumal Entry, Jaa1y 31, 2012, at p. 2).

Defendant filed aNotgce of Appeal, of the trial court's Joumal Entry, on August

28, 2012. On September 10, 2012, the Seventh District Court o.f. Appeals issued a Judgment

Entzy ordering a remand to the trial court to address pending motions. ,(Judgment E.ntry, Sept.

10, 2012, atp. 1).

On Septcrnber 12, 2012, P1aintiffs filed Notice of Withdrawal to File Tbird

Atnended. Class Action Complaint. Plaintiffs also filed an Amended Motion for Class Action

Certification requesting the trial court certify a class consisting only of Monroe County

I The trial court inaicaW it would reconsider Defendatst's Motion for Change of Venue in the event a.,jury trial in
any remaining matter is appropriate. (Journaf Eattry, July 3l , 2012, at p. 1),
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.landowners as opposed to a class of all Ohio landowners, Therefore, the only issue re "' g to

be determined, on limited rezna.nd, is Etaintiffs' Amended Motion for Ckss Action Certification.

^I. S Ul M M A RY 0 E ^G U. M +'N T

The trial court must deny Pdasntiff's' Amended Malion for Class Action

Certification and strike Plaintiffs' Amended Class Action Complaint fcyr two reasons. First, a

trial court is required to rWae on a request for class action certification ric^r to its decision on the

merits of the ease so as not to violate the rule against one-way intervention. Seco.nd, pIainti€^fs

may not assert the trial cauut's favorable ruling, on their Motion for Sumnimy Judgment, as

offensive coilateral estoppel because the decision only bitLds the current Plaintiffs and not the

putative class (i.e. allland.ownerslleasors in Monroe County).

III. ^,"4 AI^ AI^Gill^''

A. R ULE AGAINST ONE-WAY INTEF.iTENTION

Pursuant to the rule against one-way intervention, Plaintiffs are not Iaeamitted to

await merit rulings prior to seeking a decision on class action certification. The n.al.e against one-

vvay intervention "* * * refers to a sit-uation in which a po#enti.al class member will seek to

refrain ftom participation in a class aWon until the outcome, whether favorable or unfavorable,

appears dxseern.i.ble. If a favorable outeome is likely, the class members will attempt to

intervene; if the outcome will be unfavorable, the member will remain on the sidelines `to avoid

the res jndicata effect of the verdict." 3 Newberg on Class Actaons, Section 8:1 0 (4s' Ed.2012).

See, also, Gooch v. L^e Investors Ins. Co, ofAm., 672 F.3d 402, 432 (e Cir.2012) ("7`he rntle

against one-way intervention prevents potential plaintiffs from awaiting merits ruIings in a class

action before deciding whether to intervene in that class action." Am. Pipe &Con.st. Ca, v

Utah, 414 U.S. 538, 546, 94 S.Ct. 756, 38 i.,.Ed.2d 713 (1974)); Becherer v. Merrill Lynch,

Pierce, Fenner & S'mftfa, Inc., 193 F.3d 415, 430 (6h Cir.1999) {explaining that the rule against
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one-way intervention "limited the opportunity of the absent class members to sit on the sidelines

without coramittiang to the class.")

In 1966, Fed.R.Civ.P. 23 was amended to prevent one-way interrention. aee

Biechele v. Norfolk & Western Railway Co., 309 F.Supp. 354, 356 (leT.D.Ohio 1969). Ohio

Civ,R, 23(C)(1) mirrors the federal rule. The Staff Notes to Ohio Civ.R.. 23 indicate Ohio Civ.R.

23 is based upon the present version of Fed.R.Civ.P, 23. However, prior to the amendment, " *

* one-way intervention was possible since the rule did not esta.blish a procedure for certification

of the class. The rule permitted potential members of the class to await the determination of the

tris'l coutt on the merits before submitting themselves to the jurisdiction of the court and gaining

the benefits of a favorable ruling, but not the risks of an unfavorable one." McC'ornnck v,

Peopde's Savings Assoc., 6h Dist. No, L-80-350, 1981 WL 5741, *3 (Aug. 7, 1981). See, also,

Federal Rule Advisory Comaziittee Note re Federal Rule 23 as amended and effective July 1,

1966.

Pursuant to the 1966 amendment, Fed,R.Ctv.P. 23(c)(1) provides that the cAuxt's

class action detegrni.natian sMl be made "[a}s soon as practicable after the commencement of an

action brought as a class action," Bercherer, supra, at 425. "The 1966 amendments were

designed, in part, specifically to mend this perceived defect in the farmer Rule and to assure that

members of the class would be identified before trial on the merits and would be bound by ai.l

subsequennt orders and jndgrnent." .Am. Pipe & Cartstr. Co., supra, at 547. See, also, Eisen vu

Carlisle & Jacquelirt9 417 U.S. 156, 177w178, 94 S,Ct. 2140, 40 L.Ed.2d 732 (1974); Jiminez v.

Weinberger, 523 F,2d 689, 698 (7thCir.1975); Peritz v. Liberty Loan Corp;, 523 F.2d 349, 352-

353 (7hCir.1974).
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Ohio Civ.R. 23(C)(1) provides, in pea°dnent part:

As soon as practicable a&r the commencement of an action
brought as a class action, the cowt shall determ^ne, by order
Whether it is to be so maintained. An order under this subdivision
may be conditional, and may be, Wtored or amended before the
decision on the merits.

In Bays v, Ohio ^ed, Indem. Inc,, I" Dist. No. C-76273, 1977 WL 19936, *2

(Aug. 3, 1977), the Ohio court of appeals explained that the language contained in Civ>R.

23(C)(1) imposes a mandatoc-y d.u€y "* * * to rnake a prompt deterrn%riation as to the cornp^iance

of a purported class action with afl of the requi,°^^ents of Civ,R, 23 and to place on the record an

order reflecting its decision in regard tlicreto, oven xa the absence of any request to do so by oale

of the palfties to the action." See Garrett v. City of Hamtramck, 503 F.2d 1236, 1243

(6"Cir.1974). Thus, " * * certification of a suit as a class action rry.ust precede9 or. at the y^^

^east. ^^^^Ranythe court's deczsion on the merits of the action. ^phasis added] Bass,

supra, at *2, citing Am. Pipe and Constr. Co., supra, at 552; Larzor^off V. US„ 533 F2d 1167,

1 182-1 183 (D.C.Cir.1976); Peritz, supra, at 3 53 ; Katz v. Carte Blance Corp., 496 F.2d 747, 758

(PCir.1974); Glod',^euv. Betit, 368 F.Supp. 21 1, 214(D,Vt.1973),

The ^ourt further expiaimd, in f3ass, ftt4

* * * fflostWnemcnt of a certifir-at€on deftrtnia.at^on until after a
decision on the merits would unduly delay the adjudication of a
nu mbex of issues a- such as the ability of the representative to
ad^uaftly protect the interesU of the oIassg and the necessity and
fonn of pre-judgment notice to be served upon members of the
pirported ^lm - which are vital to the fair and effective
prosecution of a class ^^on, and which thus are more properly
resolved prior to the erat.a^ of any &W judgment therein. [Citation
orrdtted.] Indeed, the language of saxbparagraph (C)(1) itself
effectively precludes its implementation once the merits of an
aetion have been decided; the express permiss^^n contained therein
to alter or mncnd a certification order before a ^cisiean on the
merits `splainly implies disapproval of sa^h alteration or
amendment therafter. °4 [Emphasx,s .sic.]
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Bass, supra, at *3, citing Jiminez, supra, at 697.

Pursuant to the above analysis, the Bass court concJuded the trial court's fa%l.ure to

'd. xpreVent." I

In the matter currently under consideration, Plaintiffs filed two subsequent

enter an order authorizing maintenance of the suit, as a class action, before a,gudganent on the

merits, precluded a class certifioatiota determiria#o.n. Bczss, supra, at *3. SpecifiraMy, the court

explained, "ftjhe procedure adopted by the triat court t,hus faiied to comply with the requirements

of Cav.R. 23 (C){1) that such a determination be made `as soon as practicable aft.er the

conaneracement of the action,' and, in our opinion, invrted the very procedural deficiencies

atterading the posf-merit certification of a class which that provision of the Rules was dess,gned to

Complaints for Class Action Certification and Amended Class Action Certification on

September 29, 2011, and Septeraber 30, 2011, respectively. Despite the Amended Class .A,.ction

Certification Complaint pending approximately ten (10) months prior to the trial coeart's Decision

on Plaintiffs' Motion for Sumtn.ary Judgment, that decided the merits of the case, the trial court

did not rule on whetb.er tb,e proposed class should be certified, In fact,Plaantiffs never filed a

Motion Requesting Class Certification until July 1 8, 2012, aifier the trial court issued its Decision

granting Plaintiffs' Motion for Summary Judgment on July 12, 2012,

Piahatiffs' conduct in seeking class certification, after receiving a favorable ruling

on their Motion for Stmarn.ary* Judgment, is exactly the type of conduct prohibited by the rule

aonst one-way intervention. The proposed class members have sat on the sidelines, until the

taW court issued a favorable ruling for existing Plaintiffs, and six (6) days thereafter sought to

take advantage of that favorable ruling by filing a Motion for Class Action Certification. For this

^ ft shmuld also be noted the court of appeals concluded plaintiff was precluded from raising the class certification
issue on appeal because plaintiff either waived the issue for purposes of appeal or invited the esror, 8ass, supru, at
*4.
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reason, the trial court rnust deny PIaintaffs' Arnended Motion for Class Action Certification and

strike Plaantiffs' Ameradcd Co.rnplai.nt for Class Action Cerrtif^cation,

B. ITE LT^^ 9-F COLEPUL ESTOPPEL

Plaintiffs may not offensively assert collateral estoppel to justify class

certi^cation after a favorable ruling on summary ^udgmont. In fact, in a recent law review

article, this exact issue was addressed:

As the Federal Judicial Study documented, almost all pre-
^ificatacsn summary judgment motions are filed by defert.dants.
This fact comports with common sense because there would be
little or no point for a plaintiff to file a putative class action, and
then realucst a court to determine whether the phdntiff was er$tWed
to summary judginent. Until the cou.rt certifies a class action, the
litigation remams an individual lawsuit against the defendant.
nus, assuming a court granted a plaznd.Ws summary judgment
prior to class certification, that ruling would only bind the named
class representative, but not the putative class (which hw not yet
been ^ortified).

Mulleraax} Dropping the Spear: The Case for Enhanced Summary Judgment Prior to Cdass'

Cert^'cation, 43 Akron L„Rev° 1197, 1212-1213 (20 10)s T'he aztioIo recognized that to allow

^^^ificatiarl, after a favorable ruling on summary judgment for plaintff, would violate the rule

against onemway intervention. "In theory a plaintiff could attempt, after a positive summary

judgment ruling, to assert that ruling as collateral cStoppel after class certification, The author

knows of no r gated decision pert-nitt° ensive coliateral, egopels of a Iaintiff-favorzng

sum^ ^ ent rule rla.r to cls ccrtifacatzori asserted after class c§rtiaficatio , [Emphasisg

addcd>] Id. at fn° 72.

That is the exact factual scenario present in this matter. After having received a

favorable ruling on their Motion for Summary ,ludgment, ^laintiff's now seek to assert the trial

court's ruling, as offensive collateral estoppel, in order to certify a elm that includes all

landowners in Mmroe County. For thcse reasons, the tial ^ouit must deny Flaintiff s Amended
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Motion for Class Action Certification and Strike Plaintiffs' Amended Complaint for G1ass

Action Certification. Plaintiffs may not use offensive collateral estoppel to certify the proposed

class when Plaintiffs falled to timely requcst certi#rcatlon_prior to the trial court's decision on the

merits of this case,

IV. C ,̂„^ -.;^JO,} ,

For the foregoing reasons, Defendant res lly requests tb.c Court to deny

Pl.ainffs' Amended Motion for Class Action Certification and strike Plaazatiffs' Amended

Complaint for Class Action Gcrtification.

^cott C+^. Zurakawsk ( Ob9Q40)>
William G. W%lliams Q ] 3 1fD7),
Nathan D. Vaughan (0077713),
John A. Z3u.mworth (007715 1),
Aletha M. Caxvcr (0059157),
Gregory W. Watts (0082 127), of
KRUGLLAK., WILKINS, GRIFFITHS

& D(7UCaPIERT'Y CO., L.P.A.
4775 Munson Street 1VWIF'.G. Box 36963
Canton, Ohio 44735-6963
Phone: (330) 497-0700lFax: (330) 497-4020
szurakowski@kwgd.com; jba^a^:woz°th@kwgd.cQm;
acarver@kwgd.com/ gwatGs@kwgd.com
AT7"'41 YS FOR DEFENDANT
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I hereby certify that a copy of the foregoing was sent by Ordinary U.S. Mail this

17"h day afSeptornber 2012, to;

Mark A. Ropchock
Slater & Zurz, LLP
One Cascade 1'1m, Suite 2210
Akron, Ohio 44308

Wili3mn 1. Taylor
Scott D. Eickelbergex
David J. Tarbert
Ryan H. Linn
Kincaid, Taylor and Geyer
50 North 0' Street
Zanesville, Ohio 43701

James W. Peters
107 West Court Street
Woodsfield, Ohio 43 793

Kevin C. Abbott
Nicolte R. Eagiaell
Reed Smith, LLP
225 p°.afth Avenue, Suite 1200
Pittsburgh, PA ] 5222

Y v ^ ♦

Scott M. iu£akow 1 (o069Q4Q),

W1lham G. WIl1&arnS (0013107)r

Nathan D. Vaughan (0077713),
John A. Eurmwo€th. (0077151),
Aletha M. Carver (0059157),
Gregory W. Watts (00$2127), of
KE\V GLA17K, YY dLKld `& s7, i.B.R.d.1° 2" 11 !,l S

& DOUGHERTY CO., L.P.A.
ATTORNEYS FC31Z. DEFENDANT
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IN THE COURT OF COMMON PLEAS
MONROE COUNTY, OHIO

CLYDE A. .HU.E'P, et a1..

Plaintiffs,

vs.

B^'C^ ENERG--^.^ C^ ^ :.^:^.'^'^+'-,

i?efendant.

CASE NO. 201I-345

JUDGE ED LANE
(Sitting by -4ssignrraent)

Now comes the Defea.dant, Beck Energy Corporation (hereanaftr "Defezadwic"),

by snd through the undersigned counsel, and z°especffWl;^ requess dud this Court toll all of the

terms Of the oil and gas 1e.ses entered into be€w^en Plaintiffs and Defendant from Septernb^,r 14,

201 1g(the date Plaintiffs ^led their Complaint) during the pendency of this litigation, as

Plaintiffs' claims effectively prevent Defendant frOm driHar^g a well, or otherwise exercising its

lease rights. A ^ornorandum in support of I)efendant's Motion is attached hereto and

incorp^^ated hemin by reference.
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RespeotCully submitted

9coit M. Zurakows 9040).
'"ralliam G, Williams t10 13107),
Nathan D. Vaughan (0077713),
Toha. A. Bumworth (0077151),
Gregory W. Watts (0082127),
Aiotha M. Carver (0059157), of
KRUVLIAY., WUXINS, VRIFTBIRS

& DOiJG T5c' CO., L.P.A.
4775 Munson Street, N.W.lP.C). Box 36963
Cantcs.n, Ohio 44735-6963
Phone: (330) 497-0740,iF'ax: (330) 4974020
szurakowski@kwgd.com
ATTORNEYS FOR DEFENDANT
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'MO^

1, FACTS

On September 14, 2011, Plaintiffs filed their Complaint against Defendant

seeldng to have this court enter a deelaratcry judgment that the oil and gas leases (herein^

"Lease" or "Leases") entered into between Plaintiffs and Defendant be deemed forfeited,

cancelled, unenforcealsle, voided and held for naught due to allegations that Defendant breached

express covenants and implied covenants, that Defendant abandoned the Ieasehold interests, the

terms and conditions of the Leases are unconscionable, violative of Ohio public policy, and that

there bas been a fail-ure of consideration, ln addition, Plaintiffs also sought to have the Court

quiet title to their real property encuxn.bered by the Leases and to have this court extinguish any

interest which Defendant may claim to have in arid to the Plaintiffs' real propcrty as a result of

the Leases.

Thereafter, on September 29, 201 1, the Plaintiffs filed an Amended Class Action

Complaint adding additional pIaintiffs and making class action allega.tions, in addition to the

Plaintiffs' claims for declaratory judgment and to quiet title. One day later, on September 30,

2011, P4aintiffs filed their Second Amended Class Action Complaint naming additional

plaintiffs, without seeldng leave from this Court, as expressly required by Ohio Civ. R 15.

On July 12, 2012, the Trial Court i ssued a decislon granting Plaintiffs', Clyde A..

Hupp, et aI<'s, Motion for Summary Judgment on the basis the Leases violate public policy and

are therefore void ab irtitlo. On this same date, the Trial Coalt overruled Defendant's Motion to

Drsrniss and/or Change of Venue.' On July 31, 2012, the Trial Court i.ssued a Joumal Entry

incorporating the decision it previously issued on July 12, 2012.

The 8aia! court indicated it would reconsider Defendant's Motion for Change of Venue in the event a jury tai.W in
atzy rosxa.aisxzng matter is apprepriate Uownal Entry, JWy 31, 2012, at p. 1).
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On JWy 18, 2012, prior to the issuance of the Journal. Entry, Plazntiffs moved for

leave to file a Third Amended Class Action Complaint to include in the proposed class all

landowners/lessors in Ohio, located outside Monroe County who may be affected by the Trial

Court's decision fiIed on July 12, 2012. On tbis same date, Plaintiffs also filed a Motion for

Class Action Certification. In its Jouma;l Entry, the Trial Court specifically indx.cated that,

"7]hose two motions are still pending. Accordingly, as this entry does not dispose of all

pending xnatters, this is not afma.t appealable ordcr." (Journai Entry, July 31, 2012, at p. 2).

I7efexdartt filed a Notice of Appeal, of the Trial Court's Jonrnal Entry, on

August 28, 2012. On September 10, 2012, the Seventh District Court of Appeals issued a

Judgment Entry ordering a remand to the Trial Court to address pending motions. (Judgment

Entry, September 10, 20 12, at p. 1).

On September 12, 2012, Plaintiffs filed Notice of Withdrawal to File Third

Amended Class Action Complaint. Plaintiffs also filed an Amended Motion for Class Action

Certification requesting the Trial Couc°t certify a class consisting of only Monroe County

landowners as opposed to a class of all Ohio landowners. As a result, on September 14, 2012,

Defendant itnmediately filed its Answer and Counterclaim to the Secon.d Amended Class Action

Complaint.

On Scptember 17, 2012, Defendant filed aMcmorandm in Opposition to

Plaintiffs' Arnended Motion for Class Action Certification and PIa.int3.ffs filed aMotion. to Strike

Defendant's Answer and Counterclaims andfor Motisan for Default Judgmeat,

Finally, on Monday, September 17, 2012, tlis Court leld. s. status conference

ordering all parties to file any desirod motions, including DefendanVs Motion to Toll the Uaw

Terms.
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1,1. ^ _ w Y OF ARG^ . 3 ^.

The Trial Court must grant Defendant's Motion to toll all texxras of Leases, during

the pendency of the litigation, for three reasons. girst, if this Trial Court does not grara.t

I7efendant's Motion to Toll, the Leases could terminate during the pendency of this litigation,

causing unnecessary and unfair prejudice to Defendant. Yn otlaerr words, D efendant could

ultimately win the battle on appeal but lose the war. This is particularly crucial considering the

Ohio Supreme Ccaurt has determined perpettW leases to be valid and enforceable. See, Central

Ohio Natural Gas & Fuel Co. Y. Eckert, 70 Ohio St. 127, 71 N.E.2d 281(1904); Hallock V.

Kintzler, 142 Ohio St. 287, 51 N.E.2d 905 (1943); and Myers v, East Ohio Gas Co., 51 Ohio

St.2d 121, 364 N.E.2d 1369 (1977).2 Finally, recent case precedent in Monroe County Caznrnon

Pleas Court has detennl.ned it is appropriate to toll an oil and gas lease's tern, when the oil and

gas lease is being attacked, during the pendency of the litigation.

111. L^^^D ARGXI^f-FNT

1. Ts^t^^ ^s^Avvro riate RegLed
a3

v ^v en an Oil a^a^ O^ Leases Vz.lix ww
:x°*.++'^L^s^'btSbx

""°°' .. wnern

T olling is appropriate when "a lessor actively asserts to a lessee that his lease is

terminated or subject to cancellation," so that "the obligations of lessee to lessor are suspended

during the time such claims of forfeiture are being asserted." Ji'caralla Apache Tribe vAndrws,

6$7 F.2d 1324, 1341 (10th Czr, 1982); H&G Fossil Fuels Cornpcany v. Roach, 103 N.M. 793,

795-97, 715 P.2d 66 (1986) (reversing lower court's refu.sal to toll lease in fincluig that `dan

extension of the [csil and gas lease] term is an approprlate remedy>,)a G'hesapealCe FXplaration,

L.L.C v. Valence Opercraing Co., 2008 WL 4240486, *4-7 (S.D.Tex., 2008) (holding where

repudiation by lessee occurred approximat.ely six months prior to end a£,prixraary term, lease was

Z'ihe partaes' Mem.orandwns on Surrnzaary Judgment failed to include any mention of these Ohio Supreme Gotut
cases.
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tolled so as to put the parties back in their original position and the lessee N01 be given six

months to meet babendum clause obligations).

Tolling is appropriate to prevent a lessor who wron Iy repudiates a lessee's

lease from proftlng from the wrong. B.B. Energy LP. v. Devon Energy Production Co., L.L.P.,

2008 WL 216583 at *11 (N.D,Tex. May 23, 2008) (citing Kot1mnn Y. Boley, 158 Tex. 56, 60-

61, 308 &W.2d 1, 4 (1958). g`[R]^^ation of a lease by a lessor relieves the lessee from any

obligation to conduct any operation on the land in order to maintain the lease in force pending a

judicial resolution of the controversy between the lessee and lessor over the validity of the

1ease"s' Cheyenne Resources, Inc. v. Criswell, 714 S.W.2d 103, 105 (Tex.App.-Eastland 1986, no

writ),

In the p-resent matter, there are three Leases at issue, the Hustack Lease; tlxe.

14ubbard Lease; and the Majors Lease. 'fhe primarY tenn of th^ Hustwk Lease will expire on

August 13, 2018. The primary term of the Hubbard Lease wlll ^^^ on March 1, 2016, and the

prinixy term of the Majors Lease will expire on October 10, 2015, Each lease contains

essentially the same terxx ►s$ including a ten (l Q)-year primary texrn and a delay rental clause,

which Plaintiffs and Defendant paid md bargained for as a pmt of the I-ease. At the end of the

primary terrng including any extension thereof, if Defendant does not drill a well that prodwes in

paying quantities, the Lease typicOy tmmiinates.

Defendant believes Plaintiffs' claims are without merit and not supported by 01-dcs

Supreme Court ewe law. In fact, curreat Ohio Supreme Court case law supports Defendant's

position that the oil and gas leases at issue are vad and enforwable. See, Central Ohio Naawal

Gas & Fuel Co. v. E-ckert, Id.; Ila1lock- v. Kintzler, Id.; and Myers v. East Ohio Gcay co,, Id. Yet,

this Court has granted Plsintiffs' Motion for ^^^ Judgment determining the leases at issue

to be void ab initio. As this Court and sl1 counsel is well aware, once the necessmy issues are
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resolved, the Defendant will be filing a Notice of Appeal of the Court's sumxnary judgment

decision.

By doing so, this Court has put Defendant between a rock and hard place - or in a

position that it could ultimately win the battle on appeal but lose the war as the Leases could

te.rna.inate, during the pendency of this litigation. For this reason, the Trial Court must grant

Defendant°s Motion to Toll the Terms of the Leases during the pendency of this litigaticrn.

2. Monroe Cou^ ^ourt -ft--Co; 0 P^eas Case P^^cedent Se^^^orts
;Ilefendaut's l^^^s^n to T+^^.

The Monroe County Court of Co3nmon Pleas has also recently recognized tW

tolling of an. oil and gas lease is an appropriate remedy, where a landowner, whose property is

subject to the lease, has filed a complaint seeking to invalid.ate the oil and gas leese. See, Three

Waters, LLC v. Northwood Energy Corporation, Monroe County Court of Common Pleas Case

No. CVH2012-042. In the Northwood Energy Corporation case, Judge Julie Selmon entered an

order denying Three Waters, LLC's motion to stop the tolling, and pernnitted Northwood Energy

Corporation's lease tems to be tolled during the pendency of the litigation. A copy of said

Judgment Entry is attached hereto as Exhibit "A". As such, this Court is bound by the Monroe

County Court of Coraurraon Pleas case precedent, and for this reason this Gmurt should grant

Defendant's Motion to tnll the terms of the leases pending the outcome of the litigation so as to

not prejudice the rights of Defendant.

IV. CONCL^.^SION

For the f'oregoang reasons, Defendant, Beck Energy Corporation, respectfully

requests that this Court grant Deferadatat's Motion to Toll the Lease Terms during the pendency

of the withi.n litigation.
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Respectffl1y submitted.
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COMM0li[ PLEAS COURT
MDN-R-OE CD^^^, OCHIO

Clyde A.1-iupp, et al.,

Plaintiffs,

-vsro

F3eck Energy Corporation,

Defendant.

- . . , _ .. , ^, ....i

^-!'•i1
F -i,.

°'^
i.:. i .^ LJ - {J e : ^i L' ^ , ^

v't^'•^^11t ^^i^ l,r0llli

Case No.: 2011-345

Judge Ed Lane
Sitting by Assigrunent

DECISION AND ORDER
(On Plaintiff's Motion for
Class Action Certification)

The above styled action is before the Court on the Motion of Plaintiffs for Class Action

Cer 'taficatron. The Plaintiffs filed their motion in this action on July 19, 2012. The Defendant,

Eeek Energy, filed a.Memorandum of Law in Opposition to tlai.s motion on August 2,2012. The

Plaintiffs filed a Reply Brief in Support of their motion on August 7, 2012. There are affidavits

and exhitaits attached to the Plaintiffs' Motion. also. The Court has reviewed all matters

submitted by the parties in this regard.

This case ari.ses out c+fa form oil and gas lease ("Beck L,ease'D utilized by the BecFc

Energy Corporation of R,.avenw, Ohia (hereinafter "Beclc"), which 13eok executed with

approximately 415 landowners in Monroe County and approximately 200 to 3001andawzJ,.ers in

other South East Ohio counties. These form leases cover approximately 32,280 acres in Monroe

County. The leases were entered into over the past approxixna-tely 21 years. Plaintiff alleges that

Beck has not dr7.Iled an oil or gas well on approxinaately 21,000 acres in Monroe County and

several thousand acres in other counties.
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This Court has held in this matter that BeclC's leases m void on their face as has already

been b.old by this Court. Accordingly, the Plaintiffs are z-cqncsting that a class be certified of

landowners in Ohio who executed leases wwxtl^ Beck where Beck did not drill, a weH on their

property. The Plaintiffs herein request a certification £rom this Court to procceed as a Class

Action under Civ.R., 23(B)(2)e The leases of the Plaintiffs herein have already been declared

void against public policy, violative of implied covenants and forfeited.

In entering into leases in Eastem Ohio Beck used a prc0.printcd lease that it refers to as

"Form G&T (83)" nesc leases were recorded by the Defendant, Beck Energy.

Beck argues that these leases are not all identical, as some of the leases have certain

paragraphs crossed out in its standard form and the amount of delayed rental varies.

The Plaintiffs call the Court's attention to Beck's a.ss3gnmcnt of the deep drilling rights to

XTO. Beck made this assigtirnent after this action was fii^d and recorded it can December 2 1,

2011. The assigmnent includes a list of lessors or landowners whose ininerat rights Beck sold to

XTO.

Ihc PWritfffs note that for these landowners, they will undoubtedly receive none of the

s`upfrcxat=' money on the lease, nor will they receive any increase in royalty over the base I25S%

in their Beck leases, and who-tevcr new rate Beck nagotiaW for himself in the sssigmnerat,

perhaps as much as 17-18%. Thus, Beck may poteratialy pull $70-80,000,000 in up ftnt money

out of Monxoc County alone, while the landowners of the County receive nothing. In any event,

the assigninent is evidence for class certification purposes, as that all of these csses are identical

and thus subject to class trcatnerit.

The standard for deciding whether to grant class action certification is set forth in Civ.R.
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23 (A) which provides that:

RULE 23. Class Actions

(A) Prerequisites to a class action. One or more anenibers of a class may sue or be sued as
representati1ve parties on behalf of all only if
(1) the class is so numerous that joinder of all members is ian,practicable,
(2) there are questions of law or fact cornrraon to the class_
(3) the claims or defenses of the representative parties are typical of the claims or

defenses of the class, and
(4) the representative parties w%Ll fairly and adequately protect the interests of the class.

(B) Class actions maintainable. An action may be mainta.med as a class action if the
prerequisites of subdivision (A) are satisfied, and in. addition:
(1) the prosecution ofseparatc actions by or against individual members oftlse class

would create a risk of
(a) inconsistent or varying adjudications wi.th respect to individual members of the
class which would establish incompatible standards of conduct for the party
opposing the class; or
(b) adjudications with respect to individual members of the class which would as
a practical matter be dispositdve of the interests of the other members not parties
to the adjudications or substantially impair or impede their ability to protect their
interests; or

(2) the party opposing the class has acted or refused to act on grounds generally
applica.ble to the class, thereby making appropriate final injunctive relief or
corresponding declaratory relief with respect to the class as a whole; or

(3) the court finds that the qaaesti.ons of law or fact common to the members of the
class predominate over any questions affecting only individual members, and that
a class action is superior to other available methods for the fair and efficient
adjudication of the controversy. The matters pertftent to the find°zngs in.clude.
(a) the interest ofmeYnbers of the class in indi.vidually controlling the prosecution

or defense of separate actions;
(b) the extent and nature of any litigation concerning the controversy already

cormnenceed by or against members of the class;
(c) the desirability or undesirability of concentrs,tting the litigation of the claims in

the parti cular ,forusn;
(d) the difncultie-s likely to be encountered in the management of a class action.

In summary, a Court may exercise its discretion to certify a class when Platntiff

establishes the required prerequisites of Ohio Civil Rule 23 by a preponderance of the evidence.

See Clevelancl.^oarcl ra, f Education v. Arnstr°oaag World Industries Iru., 22 Ohio Nlisc 2d 18P

Civil Rule 23 provides that one or more members of a class may sue as representative parties
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on1y if-

(1) the class is so numerous the joinder ofa11 members is impracticable,
(2) there are questions of law or fact common to the class,
(3) the clairn.s or defenses of the representative parties are typical of the claims or

defenses of the class, and
(4) the representative parties w11l fairly and adequately protect the interest of the

class.

Plaintiffs satisfy the requirements for class certiEcation as the class is so numerous that

joinder is impracticable, there are legal and, factaW issues common to the class, the claxms of the

parties are typical of the class and the representative parties will protect the interests of the class.

A motion for class certification is not an occasion for examination o1"the merits of the

case. Caridad'v. Metro 1V`orth Commuter R.R., 191 F3d 283, 291(2' Cir. 1999). Therce is

"nothing in either the language or history of Rule 23 that gives a court any authority to conduct a

preIim,inary inquiry into the merits of a suit an order to determine whcther it may be mainfiaiaed

as a class action..." Eisen v. Carlisle &,krcquelin, 417 U.S. 156, 177 (1974). Instead, the Court

must determine if the Plaintiffs have proffered evidence to meet each of the requirements of Rule

23. No weighing of conlpeti.ng evidence is appropriate at this stage of the litigation. Caridad,

191 F_3d at 293. See also Cleveland Board of Education v. Armstrong World industries, Inc.

(C.P 1985) 22 Ohio Iwlisc.2d. 18. (1-3olding in naling on class certification the Court may take the

allegations o£th.e complaint as true and the Court should not examine the merits of the case

during the certification hearing).

The policy behind class action is to protect members of even a small class from being

deprived of their day in Court. See Blunaenthal v, Medina Supply Co. (2000) 139 Qhl,ca.App.3d.

283 cztira.g.Asn.chexn Prods., Ine, v. Windsor (1997), 521 I.J.S. 591, 117 S.Ct. 2231, 138, L.Fd.2d

689; Marks v. C_P. Chem. Co.,1nc. (1987), 31 Ohio St.3d 200 31 OBR 398, 509 N.E.2d 1249;
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7A Wright, Miller & Kane, Federal Practice and Procedure (2 Ed 1986), Section 1777; 5

Moore's Federal Practice (3 Ed 1997), Section 23.44.

Co.rrespondingly, the United States Supreme Court has found that a class action is

appropriate to "vindicate the rights of individuals who otherwise might not, consider it worth the

trouble to embark on litigation in wkd,ch the optimum result might be more than consumed by the

c.est." C'nar,rrantylVational.Bank v. Roper, 445 U.S. 3326, 338 (1980).

a) Joinder o#'A1t Members is Impracticable.

Joinder of all plaintiffs is impracticable. Imprac#caFaxlity ofioi-ader is left to the trW court

judge's discretion based on. the particular faets of the case. See Logsdon v. National City Bank

(1991), 62 Ohio Mi.se.2d 449; Grubbs v. Rine {1974), 39 Ohio Misc. 67. The requirement is tbat

the class be so numerous that joinder of a11 members is impracticable. "Impracticable" does not

anean. "impossible." See Planned .F`arerathood Assccratxorr of Cincinnati v. Project Jericho (1990)

52 Oliio.5t.3d 56, 64, citing Gentry v. C & D(.iiY Co. (W.D.Ark.1984),1p2 F.RD. 490, 493.

In this regard, therc is no "magic number" for determining the nttmber ofpart.ies tbat

make joixader impra.ctacal. Schmidt v. Avco Corp. (1984),15 Ohio St.3d 310, Grubbs v. Rine

(1974), 39 Ohio Misc. 67. Federal Courts have rtzled, that °[glenerally, the numerosity

requirement is satisfied where the class exceeds 100 members. Fox v. Prudent Resources Trust,

69 F.R.D. 74, 78 (E.D.Pa. 1975); see, also, Kromtnick v. State Farm Ins. Co., 112 F.R.D. 124,

126 (E.D. Pa. 1986).

The numerosity requirement in the instant action is satisfed. Based upon a review of the

public records of the recorder`s office by the Plaintiffs' attomeys, the instant action pertains to

approximately 415 Monroe County landowners, who entered into leases with Beck, wherein
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Beck did not driiI an oil and gas well. A siaraiia.r review of neighboring c.ounties revealed perhaps

2-304 more_ Thus, the number of putative Plaintiffs is so numerous, the ntanerosity requireraxerat

for class action purposes has been satisfied, as the class is so numerous that joinder of all

members would be irnpraoticable.

b) Putative Plaintiffs Have Common Questions of Law and Fa.ct.

Plaintiffs also satisfy the requirement that tlzere are questions of law or fact common to the class,

as the class consists of Lessors under Be* oil/ga,s leases on whose property Beck did not drill a

well. "1'bis Court has already determinecl that the leases are all vord, yet as encumbrances of

record in the Lessors' land title, they prohibit the landowners from re-leasing and exploiting the

rninerai wealth of their lands.

Wide discretion is afforded trial courts in deciding commonality, Caruso v. Celsius

Insulation Resources, Inc. (M.1].Pa,19$4), 101 F.R.D. 530, 533, but its resolution nlay be

satisfied by the allegations contained in the coznpZaint. Miles v. N.J. Motors, supra, 32 Ohio

App.2d at 356,291 N.E.2d 758. The commonahty z°eqWremen.t of a class action does not require

that all questions of law or fact whicb are in dispute be common. Planned ParenthoodAssra. of

Cincinnati v. P'rojectJericho at 64 citing, Marks v. C.P. Chem%ca.l Co. (1987), 31 Ohio St.3d

200; see, also, Estate oo f'Reed v. Haddey (2005), 163 Ohio App.3d 464. The coanm.onality

requirement does not require that all questions of law or fact be common to every si.n.gle member

of the class.; rather, at least one issue must be comnion to the claims ofa11 the class members.

Hatzlon v. Chrysler Corp., 150 F.3d 1011, 1019 (9th Cir. 1998); 5 Herbert B. Newberg & Alba

Conte,Newberg on Class Actiors, §3.10 at 154 (3d ed. 1992); 7A Wright, Miller & Kane,

Federal Practice and Procedure: Civi12d, § 1763, at 198 (1986). Courts have not considered
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conunonality a difficult hurdle; the requirement should be "construed permissively." Hanlon, 150

F.3d at 1019. Generally courts in CJhao have rnled that the commonality requixement is satisfied

when the plaintiffs demonstrate a"com.mon nucleus of operative facts," See Warner v. Waste

Management Inc. (1988), 36 Ohio St,3d 91.

c) Typicality of Ci ° s and Defenses.

All of the Lessors, i.e. putative Plaintiffs, are governed by the same lease/contract, and

will be subject to the same Beck defenses. Specifically, Beck leased mineral rights from the

Plaintiffs. A11 of the deep drilling rights under the leases have been assigned to Exxon under one

ins ent. Thus, Mr. Beck himself is treating these leases as a"class.° The question common to

a1X Plaintiffs as has already been answered by this Court is: is that lease void? 7n the instant

action, Plaintiffs satisfy the commonality of questions of law and/or fact in that every single

member of the class was governed by the same operative lease tercns,

The claims of the class members and the representative parties are typical. Similarly, the

defenses of the Defendant as to the class members and class representatives are also typical.

''T'ypical°' has been held to mean a"Ia.ck of adversity between the class members." Tober

v. Cbarnita, Inc., (M.D.Pa.1973), 58 F.R.D. 74, 80. Ohio courts have held that plazntzffs° claims

satisfy the typicality requirement when the claim arises from the same event, practice, or course

of conduct frorri which the claims of other class members arise and if the plaintiffs' claims are

based on the same legal theory. Baughman v. State Farm Mutual Auto Irrsurance Company

(2440), 88 Ohio St.3d 480. However, the claims or defenses need not be identical in granting

class cerfification. See Cincinnati Planned Parenthood, Inc v. Project Jericho at 64 citing

Federal Class Actions, at 204; 7A Wright & Miller, supra, Section 1764; see, also, Twyman v.

Fage7of 16



Rockville Hous. Auth.. (D,C.Md.I 983), 99 F.R.D. 314, 321.

In the present matter, the Plaintiffs' claims all arise from the same lease, and the sarrte

conduct of Beck in not dri,llirag a well on the plaintiffs' ,properties. Correspondingly, Plaintiffs'

claims are all based on the sairn.e legal theories, which is that the Beek leases are void due to their

terms being perpetua.l, and due to Beck`s violation of the implied covenant to drill, and other

express and implied covenants. Beck engaged in the same conduct against each of the class

members by signing them to perpetual leases and not drilling on their property during the lease's

priin.acy term, and in also violating the same express and implied covenants with each of the

Plaintiffs. Thus, the class representatives' claims are identical to those of the putative class

plaintiffs.

d) Representative Parties Will Fairly and Adeguately Protect Class Interests.

In this action Plaintiffs aiso satisfy the fourth requirement for a class action in that the

representative parties will fairly and adequately protect the interests of the class.

Adequacy ofrepresenMion essentially has two (2) components designed to ensure absent

class merrabers' interests are gursued. (1) that the interests of plaintffs and clas nlernbeg°s are

aligned, and (2) class co-anseE is qualified to serve the interests raf the entire class. See Rule 23(a).

'p°,^ey and their counsel have displayed diligence and competence in their handling of this matter

to date. Beek's counsel has made a vain attempt to delay these proceedings by the filing of an

appeal when no appealable order had been entered by this Cou.rL XTO's coumel atterrkpted to

engage in the unauthorized practice of law by appearing at a pretrial without following the proper

procedure for admission to the Ohio Bar "°pro hoc vice."

(1) Interests of the Class aa-^ Aligned,
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First, "tbe interests of the named plaintiffs must be sufficiently aligned with those o#'tkae

absera.tees'° Amchem Products v. Windsor, 521 [7. s. 591, 625 (1997). A class representative is

generally considered adeqwate as long as his interests are not antagonistic to that of the other

class members. See Marks v. CP. Chemical Company, Inc. (1987), 31 Ohio St.3d 200, see also

Vinci v. American Can Company (1984), 9Obio St.3d 98.

No conflicts exist between Plaintiffs and the class members in this case. The named

Plaintiffs challenge the same unlawfixl conduct and seek the same relief as the class, l'be right to

relief of the named Plaintiffs, liice that of the absent members, depends on demonstrating that

13eck executed and recorded void perpetual leases with the 3andowners, while not drilling a well

on their property, and/or by violating any other express or implied duties vvhich arose by the

lease/contract, or by opers.tion. of lawn

In the instaut matter, the Hustacksg Hubbards and Mr. Majors are adequate representatives

o1'the class. All of tb.em signed the same Beek lease and did not have wells drilled on their

property. The proposed class representatives have taken an active role and control in the

litigation to protect the class' interests. Further, the Hustaeks, Hubbards and Mr. Majors have

participated in selection of counsel, ccmmunsca.ted with class members, monitored the litigation

and vigorously prosecuted the case on bebalf of the cla.ss.

(2) Counsel is Qualified.

Secondly, class counsel must be qualified to serve the irltezests of the entu°e class. Civil

Rule 23 (a) (4). Ohio courts have held that an attarraey is competent to handle a class action if the

attorn.ey has experience in handling litigation of the type involved in the case before the class

certification is allowed. See Warner v. Waste Management Inc. (1988), 36 Ohio St.3d 91, 98.
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PCahztiffs° counsel consists of Attomeys Mark Ropchock, Richard Zurz and James Peters.

All three o#'these attomeys have been previously appointed class counsel by this Court in John

Luciv, et aI. v. ,Scr^`e Aut®1'murance Co., et al., Monroe Co. Common Pleas Case No.: 2007-09,

which resulted in a rriuIt€-million dollar recovery for the class members.

Mark Ropchock, has significant trial experience in handling hundreds of cases in multiple

states, has tried m.ulti-million dollar cases to verdict and has over twenty five (25) years of

practice as a litigator, most recently receiving a three million doJlar ($3,000,000.00) verdict in

Portage County, Ohio.

Richard Zurz is a leading personal injury attorney with offices in Akron, Canton and

Columbus, Ohio. Richard V. Zurz has fhirty (30) years oftris.l experience and is an active

member in good standin.g with the Akron Bar Association, the Ohio State Bar Association, the

,Axnericaza Bar Association, the Ohio Academy of Trial Lawyers, and. American Association for

Justice Mr, Zurz practices in business and commercial litigation, personal injuxy, employer

intentional torts and numerous other areas of the law. He has tried many cases.

James W. Peters also represents Plaintiffs. Mr. Peters is an attorney in Woodsfield, Ohio

with over thirty (30) years experience practicing law. Mr. Peters is admitted to the Ohio Supreme

Court, West Vixg^ia Supreme Court, U.S. Court ofAppe.aps, Fourth Circuit, U.S. Court of

Appeals, Sixth Circuit, both of the U.S. District Courts in Ohio, and both U.S. District Courts in

West Virgini.a. Mr. Peters has served as Special Counsel to the Ohio Attorney Generat and in

private practice. Additionally, Mr. Peters is approved counsel for a nutn.ber of corporations. Mr.

Peters currently serves as a Judge in Monroe County Ohio. Mr, Peters has received a verd:ict of

tkee million five hundred thousand dollars ($3,500,000.00).

Page 10 of 16



In addition to satisfying the prerequisites set forth in Civil Rule 23(A), Plaintiffs also

sa.tisfy the requirements set forth. in Civil Rule 23(B). Civil Rule 23(B) requires Plaintiffs to

satisfy one (1) ofth.e requirements of subdivision (B) (1)-(3) for certificaticaxato be deemed

appropriate.

Civ.R. 23(B) provides that:

An action may be rtainWzxed as a class action if the prerequisites of subdivision

(a) are satisfied and, in addition, * * * (2) the party opposing the class has acted
or refused to act on grounds generally applicable to the class, thereby m ` g
appropriate final xnjunctive relief or correspcanftg declaratory relief with respect

to the class as a whole * * *

This is the exact situati€sn presented in this case. The party opposing the class herein,

Beck Bnee^cgy, has acted on grounds generally applicable to the entire class, [form lease, no well

drilled] and declarato.ry relief with respect to the class as a whole is appropriate.

In this case, all of the putative plaintiffs herein a,re landowners in Nkoxaroe and its

neighboring counties, whose property is subject to and impaired by an oil and gas mineral lease

with Beck Energy. Beck Energy will presumably defend every case in an identical fashion since

whatever def'ecases are available under the lease would be applicable to all of the putative

plaintiffs since the same terms would control. Beck has not drilled wells on any of the properties

witbin the lease term. All the putative plsintiffs would find it impossible to lease their land to a

new driller with the Beck Energy lease presenting a cloud aapon the title of their property.

Likewise, meefing the second requirement of Rule 23(B) (2), the Plaintiffs are requesting

declaratory relief from the court in the form of a quiet title action in favor of the landowners

against Beck Energy. The Plaintiffs are simply requesting that the court hold the Beck leases

void (which it has already done), and clear the landowners' title to the property, once again
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vesting in them their #'u1t mineral rights. As the Complaint does not even request any form of

monetary damages, the second requirement is easily met.

In Wilson v. Brush Wellman, Inc., 103 Ohio St.3d 538, 817 N.E. 2d 59, a 2004 case, the

Ohio Supreme Court had the opportunity to address the requirements of class certifica.tion ender

Rule 23(B) (2). The Supreme Court held that certification under the B (2) subdivision of Rule 23

entailed two requirements: (1) The action must seek primarily injunctive relief, and, (2) the class

must be cohesive, Wilson, at 541, 63,

a. InjunMive,Refief

As outlined above, Plaintiffs' Complaint consists of two counts. Count 1is a request .f.or

declaratory judgment stating at paragraph 20, "Plaantiffs are entitled to a declaratory

judgment that the Hustack lease, the Hubbard lease and the Majors lease are therefore

forfeited, canceled, unenforceable, voided and held for naught, for reasons including but

not limited to, the following * * *. Count II is a quiet title action which states in

paragraph 21 (b), "Plaintiffs are entitled to a judgment, pursuant to Ohio Revised. Code §

5303.01 quieting their title as to the Hustack acreage, the Hu:bbard acreage and the Majors

acrea.ge as against Defendant by and through the forfeiture, release and cancellation of the

Hustack, Haxbbard and Majors leases as valid encumbrances of record and by

extinguishing any interests which Defendant has or may claim to have in the Hustack,

Hubbard and Majors acrea,ge_"

These allegations clearly meet the first.rt.cltxirernent caf Wilson that the action must

seek primarily injunctive relief. As the Wilson case and others have generally described, in

znaking this determination, there is oftentimes r,c ►nfusiort as to whether the Complaint specifically
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is requesting injunctive relief or damages. The distinction is often difficult to make. In Witson,

for instance, Plaintiffs sought medical monitoring. This presented a difficult analysis for the

Court as to whether future medical monitoring was primarily in the form of damage or injunctive

relief.

In the present action, no such +dilemma or difficulty in analysis exists. There simply is no

claim in the Complaint for any sort of monet.ary d ges whatsoever. The Complaint exclusively

requests declaratory and quiet title relie#: Accor ' ly, the first requirement of 23(E) (2) is

satisfied.

b. Cohesiveness

The second requirement for 23(B) (2) certification as discussed in the Wilson case is that

the class rraustbe cohesive. In discussing the cohesiveness standard, the Wilson courE noted,

although this court has not had an opportunity to address the cohesiveness requirement of Civil

Rule 23(B) (2) class certifxcatiorz, there are a"rnyri.ad federal cases providing us gaidance,°` citing

Barnes v. Arn. Tobacco Co. (C,A. 3, 1998), I61 F.3d 127, 142-143. The federal cases indicate the

cohesiveness analysis is essentially the same as a predominance analysis, which is discussed with

much more frequency in the case law.

The predominance inquiry pe.rtains to the focus ori legal or factual questions that qtaalify

each class member's case as a genuine controversy. See Hoang v. E*Trade Group Inc. (2003),

151 Ohio App.3d 363, 20Q3-Ohio-301.

The predominance test,..anvolves an attempt to achieve a balance between the
value of allowing individual actions to be instituted so that each person can
protect his own interests and the economy that can be achieved by allowing a
multiple party dzspttte to be resolved... [asla, class action,... Schrrudt v. Avea
Corp. (1984), 15 Ohio App.3d 81.
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Plaintiffs must show that common or generalized proof will predominate at trial. See

Lr,arnco Industries, Inc. v.Ield-YYen, Inc.,171 F.R.D. 168 (E.D. Pa 1997), Common questions

must be able to be resolved for all members of the class in a single acljuda'cation. Marb v. C.P.

Chemical Co., Inc. (1987), 31 ®ltao St.3d 2000. "While potential dissimilarity in remedy is a

factor to be considered in dete °` g whether individual questions predominate over common

questions, that alone does not prevent a court from certifying a cause as a class acti.on.°" Vinci v.

American Can Compcrny (1184), 9 Ohio St.3d 98. See also Lowe v. Sim Refming & Marketing

Co. (1992), 73 Ohio App_3 d 563, 572, 5971®T.E.2d 1189.

It would be difficult to imagine a caso in which the prospective plaintiffs are more

cohesive as a class than the within action. As noted, all of these individuals are landowners who

are unable to lease their land to new drillers. The court caamot imagine why these landowners

would not wish to obtain thousands of dollars per acre for their property in up front money, and

potentially hundreds afthou.sands of dollars in royalties versus the present an-angement with

Beck.E, n.ergy, wherein they are receiving a few dollars per acre per year and no royalties

whatsoever.

This group is cohesive to the extent of near identity of interest,. Their properties are all

covered by the same leases witb. Beck Energy with the same basic terms. As noted, other tlmn the

fact that the names are different on the leases a-ad the acreage and its location are different, the

terms of the lease were boilerplate and, thus, since the Court has already found the lease void in

one instance, the lease would clearly be void in all. The reverse is also true. There are few

individual claims or defenses available ira, the within action. If certain plaintiffs do have other

claims against Beck, those are not part oftbis lawsuit. Accordingly, the cohesiveness analysis of
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the present action under the Wilson case is easily established.

3'here are additional reasons why this case is appropriate for class treatinent, such as

under a Rule 23(b) (1) analysis. Rule 23(b) (1) def°graes two related types of class actions, both

designed to prevent prejudice to the parties arising from multiple potential suits involving the

same subject matter. See Feret v, +G'ore.staztes Financial Corp. 1998 WL 512933 (ED. Pa. 1998),

at * 13 citing I NEWBERG § 4.03, at 4-I0. Rule 23(b) (1) (A) is used to °'obviate the actual or

virtual dxiexrama which would... confront the party opposing the class" if separate lawsuits were

decided differently so as to result in "incompatible standards" for that opposing partgr, See Peret

at *13, citing WB Music Corp. V. Rykodisc, Inc., 1995 WL 631690, at *3 (E.D.Pa. Clct. 26,

1995) (quoting Fed.R.Civ.P. 23(b) (I) (A) advisory committee notes). Conversely, Rule 23(b) (1)

(B) is used when separate actions might lead to adjuc€i.catimns that could be dispositive of

nonparty class members' interests or substantially impair their ability to protect their i.n.terests.

Correspondingly, Ohio courts have held that there is a risk of inconsistent adjudications

when the validity of a lease contract could be found valid in one aetion and invalid in another,

this would lead to itrcornpatible standards of conduct for the defendant. See, Warner v. Waste

Management, (1988), 36 Ohio St.3d 91, 95. Footnote 2.

In the instant action, there is a risk that the validrty of the Beck lease and course of

conduct wU the landowners could be valid in one action but invalid in another, thereby leading

to inconsistent adjudications. Consequently, confl.icting decisions regarding the legality of the

Beck lease would affect the interests of alI putative Plaxn.tiffs. This is an additional reason why

class treatment is n.eeded.

This is an appropriate case for class action status. 'i`herefore, Plaintiffs' lb![o#ion for Class
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Certifzca.tion. is hcreby granted.

SO ORDERED.

EItii"IER AS OF DA C3FFILING:

Judge Ed Lanj

c: Attorney RopchocklZuax THIS IS A FINAL APPEALABLE DRDER,
Anorney Zurakowski AND 7F1FPE IS NO JUST REASONAictorxkey Kincaid
Attorney Abbott FOR DSI.AY.
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COMMOIti P:IEAS COURT

Clyde A, Hupp, et al.,

PIaintiffS,

_Vs_

:Eeck Energy Coz°poration,

Defendant.

.. r" ,.

._ i. . ._ .. . ^ ( r 4-' . .

. .. ... . .. . .. . .^ ^^ . `- : .

Case No.. 2011-345

Judge Ed Lane
Sitting by Assignment

DECISION AND ORDER
(On XTO's Motion To intervene)

The above styled action is before the Court on. the Motion of XTO Energy, Inc. (Herein

after referred to as "XTO'% filed on September 7, 2012 to intervene in the above styled aotioaa.

The Fla,intiifs Brief in Opposition was filec^ on September 17, 2012Q The Court also heard oral

ax-gumen^.^ on this motiora, Post hearing briefs have also been filed. ne Court has also been

provided, under seal, a separate copy oftlie Purchase and Sale Agreement between the

Defendant, Eeek EncrU Corporation (herein after referred to as fi`Ee&"), and XTO. The Court

has reviewed all of the materials provided to the Court in this matter.

XTO maintains that this Court does not have jurisdiction of this case and did not have

jurisdiction when it grauted to the I'laintl^'s suaamaayjud,gira,ent on July 12, 2012. XTO's

position is that it was a necessary party at the time the dwision was entered by this Court.

The relevant facts 1n this regard are straight forward. A. Cornplain8 to Quiet Tit:Ie was

filed in ttd.s action on September 14, 2011. An Amended Class Action Complaint was filed on

September 29, 2011 . All Complaints that have been filed to date seek the cancellation oI`var€ous
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oil and gas leases between the Plaintiffs and Beck. The Plaintiffs filed aMotian For Sumnuiry

lu.dgna,ent on Febmaty 16,2012. The Court entered a briefing schedule on the Plaantifrs Motion

for sLarsmary Judgment on April 25,2012. Tlae final deadline for briefs was May 14,2012. On

July 12, 2012 this Court entered a decision that granted the Plaintiffs' Motion for Summary

Judgment that essentially declared the subject leases void.

A key fact in this time line is that on November 9, 2011 the Defendant, Beck, entered into

a Purc.base and Sale Agreeanent with the Movant, XTO, for the sale of Beck's rights to XTO for

what is commonly referred to as the "Marcellus Oil and Gas" strata on the leases involved in this

action and other leases throughout eastern Ohio. At p. 18 of their sale agreezraent the contracting

parties noted this lawsuit under a clause titled: "Pending Litigation, Claims, and Disputes."°

Their agreement noted the style of tWs case and the correct case nnznber.

Tt is clear that XTO knew oftb.€s. litigation and its potential consequences prior to

purchasing the "deep rights" to the Plaantiffs' leases and well in advance oftlZese Plaintiffs'

Motion For Sunnnary Judgment. XTO now asserts that this Court w&s without jurisdiction

because it was a necessary party. XTO was not a necessary party at the time tkus action was filed.

To accept XTO's position would subject courts and litigants to endless legal prccedures where

potentially no final resolution could ever be aalzieved. Pursuant tD O.R.C. 2721.12 this Cottrt had

jurisdiction when this case was filed because all parties who had an interest in the subject matter

were parties.

R.C. 2721.12 clearly provides that:

"...when declaratory relief is sought under this chapter in an action or
proceeding, all persons who have or claim any interest that would be affected by
the declaration shall be made parties to the action na proceedfng..."
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The determination ofjuiisdiction is made at the time the action is commenced, Freeport-

McMoRan, Inc. Y. 7f1VEnergy, Inc., 498 U.S. 426, 428, 111 S.Ct. 858,112 L.Ed.2s 951(1991);

Am. National Bank and Trust Co. v. Bailey, 750 F.2d 577, 582 (70, Cir. 1984). When the instant

action was commenced and the Cornplatnt amended September, 2011, Beck was the only entity

with an interest in the subject leases. XTO did not acquire its putative interest by assi ent

until December 21, 2011. Movant does not dispute that al.l persons andlor entities with an

interest in the Beck Leases were made parties when the Complaint, Amended Complaint, and

Second Amended Complaint were filed. This Court acqwred jurisdiction herein on September,

2011.

Once a court has jurisdiction over both the subject matter of an action and the parties to it,

the right to hear and deter.enine the case has been perfected, and decisions as to every question

arising thereafter are siznply the exercise of the jurisdiction thus conferred. Sheldon's Lessee v.

Newton, 3 Ohio St. 494, 499 (1854); State ex rel. Pizza v. Rayford, 62 Ohio St.3d 382, 384, 582

N.E.2d 992 (1992); Pratts v. Hurley, 102 Ohio St.3d 81, 2004-Ohio-1980, 806 N.E.2d 992, 134.

After a court has acquired jurisdiction over the persons and the subject matter ol°the

litigation, subsequent events wil.l not operate to divest the court of tlsat jurisdxction. Preeport

McMon.gan, 498 U.S. at 428; Bafle,v, 750 F.2d at 583; Weinberger v. Weinberger, 43 Ohio

App.2d 129, 131, 334 N.E.2d 514 (9P Dist. 1974); State ex rel. Vernon Place Extended Care

C#r., Inc. v. State Certificate ofNeed Review Board, 10' Dist. No. 82AP-1044,1983 Ohio App.

LEXTS 15646, *7 (Aug. 11, 1983).

Accordingly, Beck's November 9, 2011 sales agreement and December 20, 2011

assignmerat to XTO of the deep tights under the subject Leases did not divest tWs Court of
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subject matter,jurisdiction to decide the declaratory judgment and quiet title claims set forth in

Plaintiffs' Second Axnended Complaint. Rather, subject matter jurisdiction had already attached,

and continued notvaithstanding. Beck's unilateral assignrnent of an interest in those leases.

Beck's assignment to XTO merely triggered the question as to whether XTO could or should be

made a party pmuant to the Civil Rules.

In Bailey, the court obser~ved that if jra.risdiction were subject to divestiture based on

events occurring after jurisdiction had a.ttached, a defendant could indefinitely avoid federal

diversity jurzsdicti.on. simply by xnov.rng to the Plaintiff's state after suit was filed. 750 F.2d at

582. Similarly, if th%s Court's jurisdiction could be divested every time Beck - or its assignee -

assigned some interest in the Leases to a raon-party, Beck could avoid any adverse judgment in

perpetukty.

Movant's position in this regard is not only unreasonable if adopted by this Coutt it

would have a crippling effect on the orderly resolution of legal disputes.

Further, Civ.R. 25(C) provides tizat:

(C) Transfer of.interest. In case of any transfer of interest, the action may
be corftinu.ed by or against the original party, unless the court upon motion directs
the person to whom the interest is transferred to be substituted in the action or
joined with the original party. Service of the motion sml be made as provided in
subdivision (A) of t.Ws rule."

In point of fact in their sale agzeeznent Beck and XTO provided that Beck would defend

the title to the subject leases. Beck is contractually obligated to warrant and defend the subject

lease and to hold XTO harmless from all claims. Beck has done that. In fact despite knowledge

of this litigation for months XTO sat on the sidelines and let Beck fulfill its obligations in this

regard. XTO did not seek to intervene in this action until after this Court's decision ofJaaly 12,
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2012.

Additiozially, Civ.R. 57 specifieally requires that the procedure for obtaining a declas°atory

judgment shall be in accordance with the civil rules.

'f^.e sale from Eeck to XTO was after this Court mbtai.nedaurisdiction in this case. The

sale was made vvi.th the knowledge afthese proceedings by both XTO and Beek, Their sales

agreeanent noted the sale and additionally provides that Beck would defend title to these leases.

These pattXes camot divest a Court of its jurisdiction once it has been obtained. XTO's rights are

derivative of Beck's rgglxts,

For all of the rwsor,s set forth herein above XTO's Motion to divest Ws Court of

jurisdiction is not well taken. This Court has already determined that the leases XTO purchased

are void, There is no reason for XTO to intervene at this time. They have no interest to protect.

For all of the reasons set forth hereinabove, .XTO's Motion to Intervene is denied.

SO OR,DEREI3,

m EN'TE:R. ^,.S DA, OF pILING:

Judge me

c: Attorney ltopchockdZurz
Attorney Zurakowski
Attotxaey Kincaid
Attomey Abbott

^^DER

TFlIS IS A FINAL APPEALABLE ORDER
AND THERE IS NO JUST REASON
FOR DELAY.
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FLIED

'r$

ISTATE OF OHIO

I MONROE COUNTY

CLYDE HUPP, et al.,

APR 19 .M

) IN Ts--IE C06 . _ 5. . ^ _._^ -------
SS: SEVENTH DISTRICT

PLAINTIFFS-APPELLEES,

vs.

BECK ENERGY CORPORATION,

D EFEN DANT-APPELLANT ,

^
)
)
)
)
)
)
)
)

CASE NO. 12 Mcr 6

JUDGMENT ENTRY

A series of orders have been entered by the Monroe County CorrEmon Pleas

Coart in underlying civil case number 2011-345. This appeal (12NfO6) is from a July

31, 2012 judgment entry granting defendant-appellees summary judgment on a

complaint for declaratory judgment and quiet title. The order was entered after the trial

court filed a lengthy decision on July 12, 2012.concluding that the leaae between the

parties was void as against public poticy (offend public policy as perpetual leases).
And, that appellees were entitled to "forfeiture of all rights of the Defendant to the oil

a,-id gas u`der tl-ie Plaa=.bi^'a p;owcet';cs." !r, the Ju4, 31, 2012 judgment entry, the trial

court acknowledged it was not a final order since motions for class cer#ificatian and

leave to file a third amended complaint had not been ruled on.

On September 10, 2012, this Court noted that the appeal was premature and

would not be effective until final judgment was entered. Subsequently, on February 8,

2013, the trial court entered an order denying XTO Energy, lnc.'s (successor in

riterest in certain rights of Beck Energy Corporation) motion to intervene and granting

7laintiffs-appeliees' rnotion or class certification.



XTO Energy, Inc. appealed the separate orders of February 8, 2013, as well as

grant of summary judgment of July 31, 2012 (identified on the notice of appeal by

t(al court's decision date of July 12, 2012}. That appeal was assigned Appeals

se No, 13M02. (On March 28, 2013, this Court issued an order in 13MO2 limiting

to challenging only the order denying intervention.)

Beck Energy Corporation separately filed an appeal from the February 8, 2013

entry on March 7, 2013. That appeal was assigned Appeals Case No. 13M03.

Given the above case history, we now address appellant's March 8, 2013

Notice of Potential Non-Final Appealable Orders.

Despite the orders of February 8, 2013 and appellees withdrawal of their motion

for leave to fle a third amended complaint, appellants contend that the July 31, 2012

udgment entry may not be afina! or appealable order. Arguably, the class has not

:)een defined. Second, certain counterclaims filed by Beck Energy remain pending for

letermination.

Appellant seeks a limited remand to allow the trial court to clearly identify the

lass membership and include Civ.R. 54(B) language to allow this appeal from the July

1, 2012 judgment entry to proceed.

Based on the record of trial court orders filed to date, a limited remand is

°dered for sixty (60) days to allow the trial court to take further action in aid of this

apeal, as identified above, should it deem it appropriate to do so at this point in the

oings.

So Ordered. Copy to counsel and Judge Ed Lane.

^,,,

J. VU OVICH,

'1'^ r^ ry t ^ ^

c .>

CHE iL°. W ITE,

IMARY DeGF+IARO ,tUi'^CES_



Z 13



COMMON PLEAS COURT
^^^^^m CmNm; omo

Clyde A. Hupp, et al.,

P1alntiffs,

avs-

Eeck Eraergy Corporation,

Defendant,

DI;F:T QFC-I1I1F14R PLEAS
^KRO E CNFNTY. oH10

2013 .![1N 10 AM i l: 21

bEt"H AhH R^ :r
CLERK OF C40R7S

Case No.: 2011-345

Judge Ed Lane
Sitting by Assl.gnment

rOIJRNAL Y

The above styled action is before the Court on remand from The Court of Appeals of

Ohio, Seventh District, for Monroe County, Ohio, The Court of Appeals remanded this case by a

Judgernent Entry filed on. April 19, 2013. This remand is limited to two issues. Tlus Court is to

clearly define the class and review Defendant's counter claims.

On May 6, 2013 this Court conducted a pre-trial by phone with the attorneys for the

respective parties. Thereafter, this Court entered a scheduling order for the filing of briefs. That

order has been complied with.

The first issue ttus Court must address is the definition of the class. The Plaintiffs assert

that the class should be defined to include alI persons who are lessors of property in the State of

Ohio, or who are successors in interest, under the standard form oil and gas lease with the

Defendatat, Beck Energy Corporation, known as "G&T (83)." The Defendant notes that the

Plaintiffs in their amended Motion for Class Certification, only sought to have the class consist

of Monroe County landowners.

For a lawsuit to be maintained as a class action under Civ.R. 23, an identifiable class
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must exist and the definition of the class must be unanbiguous. Warner v. Waste Mgt., Inc.

(1988), 36 Ohio St.3d 91. A description of a class is sufficiently defsnite if it is administratively

feasible for the Court to deterrnine whether a particular individual is a member. Hamilton v.

Ohio S'av. Bank (1998), 82 Ohio St.3d 67. A trial court has wide discretion in describing a class

and can sua sponte modify a class description requested by a party, as long as the chosen

description is unambiguous such that all plaintiffs are sufficiently identifiable. Ritt v. Billy

Blanks E'nterprises, 2003 Ohio 3645 (8' Dist.). (Also, see Baughrnan v. State Farm Mutual

Automobile Insurance Company (2000), 88 Ohio St.3d 480, where the Ohio Supreme Court sua

sponte modified a class description). In fact, the law in Ohio not only per.dnits but encourages a

traal court to naodify a class. Konarzewski v. Ganley, Inc., 2009 Ohio 5827 (8" Dist.).

Accordingly, this Court has discretion to describe the certified class in any mamer which

complies with Civ. R. 23 and the interpretive case law. Therefore, this Court hereby determin.es

that the definition of the class in this action shall be as follows:

"all persons who are lessors of property in the State of Ohio, or who are
successors in interest of said lessors, under a standard form oil and gas lease with
Beck Energy Corporation, known as (Ci&T (83)", where Beck Energy Corporation
has neither drilled nor prepared to drill a gas/oil well, nor included the property in
a drilling unit, within the time period set forth in paragraph 3 of said Lease or
thereafter."

This decision, this Court's prior summary jud ent, declaratory judgment and quiet title

relief applies in this case to all mern.bers of the class in existence on September 29, 2011, the date

of filing the original class action complaint in this action.

This is the class delineation that best serves the interests of finality, judicial economy and

justace, Determination of the members of this class will not be difficult. This is a clear and

bigu.ous class dcfinition. It will resolve these issues once and for all and prevent years of

Page 2 of 4



numerous and pr^otracted litigatioza.

The Plaintiffs seek this Court to strike the Defendant Beck Energy Corporation's Answer

and Counter Claims for being filed out of rule. The Defendsnts Memorandum in Opposition to

Plaintitlrs Motion For a Further Order in Aid of,A.ppeal sets out in detail what this Court finds to

be an accurate time line of the relevant dates on this issue. 'Phis Court finds that Beck Energy

Corlxaration°s Answer and Counter Claims were timely filed. However, this Court specifically

finds that the Defendant's Coimter Claims for declaratory judgment, permanent injunction, and

quiet title are moot and res,judica.ta as all of the issues raised in the Defendant's answer.and

counter cls.ix.ns have already been decided by this Court in its prior decisions. The Defendant has

fulIy participated and argued its position in regard to these issues. Additionally, Defendant's

counter claim for estoppel fails to state a viable claim as the doctrane of estoppel does not create

a cause of action, it prevents a party from raising a claim it would otherwise have.

It is hereby ORDERED that:

(1) The class wMch was certified in the February 8, 201313ecision and Order on

Plaintiffs' Motion for Class Certification is now defined as follows:

"all persons who are lessors of property in the State of
Ohio, or who are successors in interest of said lessors,
under a standard forrn oil and gas lease witb, Beck Energy
Corporation, known as (G&T (83)", where Beck Energy
Corporation has neither drilled nor prepared to drill a
gas/oil well, nor included the property in a drilling unit,
within the time period set forth in paragraph 3 of said Lease
or thereafter."

and;

(2) The Decision On Pending Motion of July 12, 2012, the Jounud Entry of July 31,

Page 3 of 4



2012, the Decision And Order on Plaintiffs' motion for Class Action Ceetification

of February 8, 2013, the Decision And Order on XTO's Motion to In.tervene of

February 8, 2013, and any and all prior Docket and .JoumaI Entries entered herein,

including the declaratory, quiet title and other relief granted therein, shall apply to

each and every member of the certified class; and

(3) The Answer and Counterclaarns of the Defendant are moot in as much as the

issues raised therein are now moot and res judicata; and

(4) The Journal Entry of July 31, 2012 is a f'inal appealable order and there is no just

reason for delay.

(5) This 3`ournal Entry is a fmal appealable order and there is no just reason for delay.

ALL OF WHICH IS ORDERED AND ADJUDGED ACCORDINGLY.

ENTER AS OF DATE OF FILING:

.Tudge Lane

c: Attomey Rogchock/Zurz
AMrney ZuralcorvskilReavcs
Attorney Kincaid/Taylor
Atkorney Abbott
Attorney Peters
Attomey Pollis
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-.}^.f^ • .^. a4; ,

"T.^.%^,.^^^^. ^ ^...

L-Eff

PlairMfe b ht this action , g a d ara o that certain form c-m . o

^ m entered be. n Ohio iend o. nem and... Defendant Beck F-ne ^ Corporation

`Beok) are void, and quiet tffle rei'ief. On Juiv 31, 2012; the Court grarded the e

^gon fbr ^nwnary judgment Joumat Entry, JAWly 31, 2012.

On Febcuary 8, 2013, fhis Court cerMW this case as a Civ.R. 23(B)(2) class

aĴt

N^^^

co:

acb.n. Dedsiw. and Order on Pieit 8 Mot far Wilon -at 15-18.

7rhe Ci Includes 1andowners in Ohio vsho wtecuted leases vAth [D ^ ^ ^.ndant), ek

[Energy Co .. n) wh . Beck did not diiii a well on the9r ptoperty.^ ld. at 2. Beck

ttimety appealed that order. By a judgment entry filed on Apsii 19, 2013, the Court of

App s remanded this case so thatthis CourtcoWd, il3tera^°is, clea$"iy d . ^^ Cla .

JdumaE En#ry. Monroe County C-^ it of Common Pleas, June 10, 2013.

By b Joumai Entry filed June 10, 2013, _.Court defined the Gia,^ ^s fdi .

all vemons . are . s of property In lie Stete of Ohio, or who are
s€k om iE Interest of said l ts, t€nde3' a steri'uaru- iia aai iaie and gas

lease vlth Beck yCorpor^tion, known as M8s&T (93)°, wh^^ Be&
Energy CorpomWn has no driied nor prepaed to drli a g g well,
nor Inclu. ^ d the pro.etty in a ddliing t3ft, within the gme pe .
In p ^ . .. gmph 3 of . €d Lease ot t`i. . ,

!d. at 2<

^
The Court fu wr proaidid that "his decision,ioo, this Courfa prior summty

ju meint dedamt^^judg nt and q^^ ^e raiof applies In this case. to all membom

of the class In e en on September 29, 2011, .ffm date of ^^^^ ^ . . a ` inal c4a

e ° : ^ n complaint In this e W .^ ld. As this Court ob e , the det. .. inati^ of class
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. mbom vvii1 ^ ^ bebe dtfficuit, . Ci ^ h. .. been dearly and uraa. . bkpa- . defined.

Id.

No nodoe of ft lawsuit has g, . . . to the Ckn . Ho mr, In that . k - 'lsbeen

{^^arteri^ "d^^ rentar to fts kowm on wh s no well has been drill Yprfmnts

the of t. Cl r^emb^^ arereadily sw r^^ ^. ^ .. from . ^ %

records. Pialnft now ; , rovei of v^ proposed Nolice to Ci metraiom, and

further requi-ast that the Court eaftblish the method by ich noinoe is to be doMred .

n• u} r̂ pam^ ,̂

not' o to ci w membom in a ^^ cortffied p. uertt to Civ>R. 23(k)(2) is
jS4

1 0i
Nvv; si

iL

u1< ^^

exp ..ly reqW. . . See Civ,R, 23(C)(2); lrrtt Uirion, U-- Amb,, Aemspeces

Agdouflural Im,^ ent Workem, 497 F.3d 6 16, 630 (01 Cdr. 2DO7) 9 Penfand v. We ,t

County 461, 797 F.2d 332, 334 (601 Cit. 1986); Alexander Y. Aam L4dg - No. 735, tnif,

Assn. of Machinists and Aerospace Mbrkers, AFL-CIO; 585 F.2d 1364, 1373 (8"' Cir.

1977), H . r, it Is mfi"ra to cYaauci's discreiion to oiderthat :. e tae- qivert In a civ.R.

23(143X2) case:

In the oor^^^ of aW s to which this rule applies, the ^urt may W
^^ropri ordem * * * requking, for to . ^e. c#on of members of the
class or oftrwi for ft fair conduct of on, that nedoe be nthe
in such manrer ' he court r^ay dicect tD sorne or all of rs of

^..ys: in ft ac"on,^^ the pmpomW extent of ft ju. stt,orcf.the
oppoilunfty of . . . bom tD sigrrify whether ft y consider ft
repmen ° fair and ad^^ate® to in . e and pmmt ciai^ or

es, or otherwbe to come into the action(T

Civ.R. 23(D)(2)> In Sweet v. Gen. Tke & Rubber Co., 74 F.R.D. 333, 337 n.1Z the oourt

r:> . ., . . .> ' ^at while preju . . .^ nofice MaY not be MqLi , it is '. -.in the rfS

3



,v: }i:• ^

9

`f. ^.

dis ° .^ ^o order e fi^ of at some later time, 1 ee I the ptakMft prevail onnodw

the me 6%

tn nom4ass aegon ' tion$ CIVA, 58(B) . eire that upon signing a judgmento

the co . - order wrvice of notice pa... m in the ptanner p ^ by Clv.R.

6(8)< Clv>FL ^(S) pemnits se v . upon Mme nted par^ by saMng ttwir counsel. in

this e 8 afthough^^ attornep for both the named plai .. ° and ft Class have •ce

of the judgment and the status of th3s case, CIass, oou I cannot areadily infonn Class

rrYe..., rs because the names and addresm of#he vast majority of Clfne membersbe€^ are

riot known.

in class a " n Ng.. ` n, the ! oourt "mus# . the guardian of ' ^hts of

O^^^

w^

cn

the a. . rdt e membem." Reflab^ Money O , inc, v. ^ ^ . fght So1^s 0m, 281

F.R.D. 327, 337 (ED> . a 2012)+

Providing adequate dm no ' ^ .. is among ft aim s^ ^ ^ ^ ^duciary
obad u" ffi shared by cou. t and the couW and "ensures that^ ^ ee

rmm . have Wge of p ings In which a final judgment may
dir their in terests.'

Row. V. E. ^ ^ ^M de N ^ ^^dCo. } D. NJ.. ^ s. ' 1 ^^ ^ (RMBfAM D), . ^ . ^. BOD

(RIVISAIVID), 2011 U.S. D€^t, LEXIS 60, *24 (Aug. 26, 201 1). See also G. Wd

v. Vi'flo- d .. ,, Inc., 483 F.2d 824, 832 (3d Cir. 1973); HbAwW v. Goodyear Tim &

^

Rtib. Co., 76 FA.D. 743,747 (N<D. Ohio 1975).

. .. respect to VW.R. 23( )(3) owes, . rule pWides lbr 'the best ra^floo

pracdoeblounderftcir tanossF lnduding lnd^^ual nofiostoafi memtom' caro

be Identified through msonable effort." OvA. 23(^^(2), Where. . . the names and

of class me mbers of - . clas . Ix, ^^ ^^ ^ ^^ x due prown

4



^.^.

s

dkbWs that the best n m pmctioeble under the dreumstan . would be ir^ dWd ual

. . L ^ v. AT&T ^ Ndy LLC, 687 F.M 109, 126 (3d Cir. 2012). Where CUN

^ ^ have on. ` g b k .reiabon . ^^^^^defendante itis notu

for a mailing list to be compiled from the defendarfs rewrds. E.g., La . ^ ^ 30m

Mamr^^ Y. ^^ ioy, fna; 578 F,Supp, 563, 572 (S61). Ohio 1983).

In tne instant wee, j d ment has been granted In fawr of b named

EL^

f#az i
+ wit

I i

ind` duiif plalnffft and the Ci .1l^^^out notice of this ._ ma-. , Claw membom cannof

decide wtw,,I."er to exercise their righits $mder C^a^.^.. 23(D) nor d rmir'e to

utiilze or pmt d their minami rights.

Pi^ ^ do not know the names . addr . of ag members of tM C(a , or

in wHeh oou ` they r ide. In that B maiis quwt". delay r ft1 payments to

every lssw upon whose land no well has been dri3. g a i`iat of all Ci. members

should be 'iy awwWnabie ftm S . . . s rowds: Afthough f ►^ ^owt has dedEned

to require ^ to praduos more extensivg ^ very as to fte Wows, Piai herein

sra `. ^ that ft iist Beck u #orthe mailing of delay rertal, p erka, containing Class

. mbem' r^^t-nes and addresses-and only Class members' names arwd addr^

wouid be the most W basis lbr ^etwmini^g the ide ` s of all C kss bers.

5



• y^e

e^ a

•

ft Is " #that absentm C. . m m have knowledp of . . p ing%

1" . ^^^^^judg . nt dire* ffffects t irI . The roft p ^ te. urvdsr

t cl . #^^ e herein would be tnd . ua1 n ` , serad by ^^^ upon each Class

merr6er, A rdWyx Pla' . ^ raqwstthatthe Court appmve.^ proposed

No ` ehed as Exhlbft A, and establish ft pro. ure by which n €s lo be

provided to e .- Class me r. .

In that ^nty _ g_^_ tms a re- ad^ty a _ mlb^ ^t'of' tho Class W nwnes and

add ma Pfai ft request be nAW red tD make available d ist undw

-^

a^ ^8

f
2®

^.r.such to ^^^^ ^^^^^ deems just and pr.

R s. ftlly subm s

:. ..... .
i f rd V. 7u ..-
Mark A ^ ^^^^
$LA`^^ & ZU. . .. LLP
One Cw4aft P , Sufte 2210
Akron OH 4 308-1133
(330) 762-0700
Fax: (330) M-3923
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ay^^a
^f

^}4 ^r

hereby . that a copy af h. . fo a° ^^ ^ Mabon and Memomndum In Buppoil-
"7 0,

was served by ordinary U.S. mafl on thlsday of June, 2013, upon the ffbllowkV:^ g

BwIt M. Zur^^^ *J
KitUGLLAi4, WLrJNBd GRIPFITHB
& DOUGHERTY
4775 Munson St NW
P.O. Box 38963
^anbn OH 447 . 963

Anomay for Defendant

V. ^urzs x&r. t

fbr PW§ft
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•

f you ^an^ in Ohio that b s^^^^^ to an off and . le Beck
Energy ^^ ^ ^ ^ atio^^ and ff . ^. ^ -In^^ has... not d ®. . ^^ a wel1 on your

^ ^^vm your a hfsg

A awft "k . ed ftx : ;^^^ Is not^ ^ ^ btton . m a ,

Ohlo landownet^ ^^ sued Energy Corpmftn, dsh` that a ^ nsh . kmnp
. . g . ^ . •Fon G&T (83).'*Iatas ptbti^ Wicy at+d €s voK

• The Court has si d fft Wwouh tD be a . . . scU#rt on MN of ^i OWo landowners:

whose land Is subjed to the 'Form G&T (83}" imse wth ck Energy, If

Be& en-argy tax not dOkad ^^U wKi-lin Yi-m- time perod spedfied in
pamgraph 3 of . . :, and

time tio3 .spapa r^^3 of the ` . exp . .^^ on or befom
Soo -beT 20, 2011.

° The Court has nAed that t s^ i OW as "Forn G&T (83)2' Wast on the ^^
psgs )urA above date rW n , are void bemuse . lo _ be
extended IrWaflnitely even ^ Beck Energy ne. drills a wsfi on the Wndowmm'pmpwty.

, Court has . that . e, fo€#ak . Sim* Enarg.y br W
tta Im_ W covenenY to mewably abpd

• Be* Energy i?,^ apmated ^ ^urts ruings that . loom are void wW fart^ L and
thiss can be a class action, This ^ fi tW t€s COarfs rulkngs eoWd be

cPrGrtm*d at somo point i^ ^^e Uure.

• Class bem wiq be ncstffled of ft Court of A^ ^ als' rulrag.

'^ kwoUtmaks ora6y"eq . - W reOO-a dec ` r^ thatft Baa Er€ergyform w are
void, and "^uiet W rellef . c-Ang ft B tk E rgy an encumbrana;^ on
to class mem . m' land, ftreby enabling ^^^ members to o . .r
Energy or any . ftr company of fi^ class momWe ctolce, or to not er into a m.

No mney damages ^^ in the € . uk= boomm. .. suo ful msokftn of
ft Wwsuk wM ma#i^ ^^^ ^ ^ ^^ to berp1n fbr now Wms that €coUld r^^uk In higher
up-froM t^nts and higher royaRM tMn what fs pm ` - d for In Energy Wow-

WbStY0L'---,: "VA

Cordect- the stomeys k iMed Wo w mse ^ t1we Is a beftr ^^^ ^ at ^ ^ ich you
would p w to . ^^^^ ^ ^^ mkV tWo bwaA

,.

^,.

(1)

(2)

(3)



f^.i . . ^{. ..

^^• ^^^^ ^^^

I^ .

Umdmffem who ft in the descdp- . dthe cim are cm tf lndudedaeckm m.. rs
In the l Wt You do not to do anyoft to ^^ a member of the dass, nor can you ^
cuf of the d _.

You ^^ ^^ lly wi^ ^^ ^ ^ cowt dedsions t dirseW i ct cn whether ^
'Form G&T (83)' ft En y^ ^^ aes void or v iid.

You ^Mfl "orrs^Vcsily r. ^ ^ obw 9 a higher court . s thg #Ne em can r a . a dam
a. 4 or whether a ^^ court deddes ftiat th* . . . 4=nnot be a class on.

F"or ftxther lnforr^^ on the L€t or your dgft at fha^ ^ e d ft o4 p m ^ ftct the
atEm__. . wys : erOng c` rdass ommll:

the Richard V. Zurz, Jr., Esq.
Mark A. Rqxhock, Esq,
SLATER & nWvZ, LLP

One Cascade Pim, Suka 2210
Aktan OH 44308-1136

(330) 762-070D ^^ (^ ) 297-9191
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Uvr

. . ^^

b.

^ ^. - .. . ,::"^ ; .... :^ . ..

STATE OF'OFtiO ^ :. :iNTHE COURT OF P LS OF C}HiC., ..^..:,. ... , ..... . -: :- :.. . . -f^QNi^CE COUNTI' s,^: .._ . . .

,GLYDE HUPP, et af.= FIL D
) ": .. CAS

PLAI IYTiFFSaAPp''ELL EES, }
vs, ^ JUL 12 2013

^ JUD MEfdT ENTRY
pUMMUCOM OF

BECtC ENERGY CORP., ^ mawcomcm
} SMANNE

DEFENDANT-APPELLANT. }

On June 10,- 2013 the triai court ^entered a further o-rd4r in- compiia'nce with a
roriiarid "order fraiil 'tiiis'Coutt. -This appeal ^^id compa^fon` aPpeals ^0 2'"^rfd 13.. .: . . .- ._ .. ..:^tUlt3 3 may now prodeed to a merit determinatiort.

In view of the final order being entered 'on Juhe .10; 2013 the foiiowing .
unresolved motions are now being addressed as follows:

1, Appellees September 7, 2012 Motion to Dismiss is overruled;

2. Motion of XTC? Energy Inc. for Leave to File an Amicus Curiae Brief is
sustained. Leave is granted as of May 1, 2013 to file said briefr

3. The April 11, 2013 motion ®f United Association of Plumber and
Pipefittera HVAC Technicians and Sprinkiar Fitters Local Union 396, et
ai. sustained. Said a.micus brief is attached to the Aprii 11, 2013
motion.

We note appeilarit`s opposition to the filing of a'mictss briefs, :but in the interost

of providing justice to the parties to the litigation and other stakehoiders in the

ootcarne of this Court"s ruiing; we will consider all briefs filed,

This appeal, 13 MO 2 and 13MO 3Wili be scheduied for oral argument on the

same day.

6^, .
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t''LE ^,S

2013 All 16 10, 1 ^

^. ,.

CLERK ^^6^^OF COUR I ^

IN THE COURT OF CC^ ON, PLEAS
Mf?NItQE C4D , O ®

CLYDE A. . P,, et al.,

Plaintiffs,

vs.

BECK E:c̀^ERGy CORP^.^^R A E'^-M^,

Defendant.

CASE NO. 20I I-34S

JUDGE ED LANE
(Sitting by Assignment)

fla^ugh the undersigned counsel, respedfaly requests this C®int toll all of the terms of the oil

and gas Leases entered into between the class action Plaintiffs (hereinafter collectively "class

action Elai-ntlffss") and EeeIC Energy Corporation from September 14s 2011R the date the orlghW

three (3) named Plaintiffs (hereinafter g`nmed Elai.ntiffis') filed their Complaint, during the

pendency of this litigation. Tolling the Leases' terms is nowssary to protect the class acdon

Plaintgffs' and Beck Energy's interests should the Seventh District COurt of Appeals fmai the

Leases are not void ab initio, A Memorandum in Support is attached hereto and incorporated

herein.

00606714-1 / 22585.()0-b412

The De£e-ndant, Ewk EnergY COrPoratfcsn (hereinafter &`Eeck Energy8)} by md



ScaO^# 1M. Z^r^lc^a 6^04^), of
IfRtTC'sLIAK, WILKINS, GRIFFITHS
& DOUGHERTY CO., L.P.A.

4775 Munson Street NW/PO Box 36963
Canton, Ohio 44735-6963
Phone: (330) 497-0700fFax.: (330) 497-4020
szurakowsld@,kwgd.com
ATTC? N YS FOR DEFENDANT

MEMOR NDUM IN ^^PORT

i. ^^^MU-MON

The Court must gmnt ^er-k EneTgy's. Motion to Toll all terms of the Leases,

during the pendency of the litigation, for the fo^lr^^r^.^ ^easons,

(1) Case law supports Beck Energy's request to tolJ. all terms of the oil and

gas Lcwes cntcred inta between Beck Energy s-dd the class action Plaintiffs:

(a) First, if the Court does not grant the Motion to Toll,
the Leases could terminate during the, pendmcy of
this litigation C-ausing unnecessary and unfair
prejudice to Beck Energy if the Seventh District
CouA of Ap^eaJs and/or the Ohio Supreme Court
determines Beck EneTgy's Leases are not void ab
anado as against public policy.

(b) Second, the failure to toll the Leases exposes the
class action Plaimtl.ffs to fatme litigation by Beck
Energy, for lost revenue, if the Seventh Dlstrict
Court of Appeals reverses this Court's decision
concluding the :fewes are not void ab ani^o and the
Leases terminate tl^g the pendency of this
litigation.

(2) Recent Monroe County case law precedent finds it appropriate to tssll an

oil and gas lease's term, during the pendency of litlgafion, whm the vali.ditY Of the lease is

challenga See Yhree Water9, LLC v. Northwood Energy Corp., Monme County Case No.

00606714-1 f??.58.S.00•Mp2
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2012-042 (Aug. 9, 2012) attached as Exhibit A and Ilatna Car°ter, et al. vBeck Energy Corp.,

Manroe County Case No. 2013-092 (May 21, 2013) attached as ExWbit B.

Ii. FACTSIPROICED S°^`ORY-RAL

The following procedural history and facts are relevant to Beck En 's Motfon

to Toll. The narned Plaintiffs filed their original Compliant for Declaratory Judgment and to

Quiet Title on September 14, 2011. The named Plaintiffs filed their Amended Class Action

Complaint on September 29, 201 I.{?n.e day later, the named Plaintiffs filed a Second Axnended

Class Aotion Complaint. Beck Energy filed a Motion to Dismiss andlor Change of Venue on

November 30, 2011. The named Plaintaffs moved for summary jud.gment on Febnzar,y 16, 2012.

The Court gwted the named I'Iaintxffs' Motion for Sumxaaay Judglnent and

denied Beck Energy's Motion to Dismiss and/or C ge Venue on July 12, 2012. The Court

jourxaa.Iized its Decision oia July 31, 2012, and Beck Energy appealecl on August 28, 2012.

Shortly after granting summary judgment, the named Blaixa.ti.ff'a moved for leave to file a Third

Amended Class Action Complaint on July 19, 2012. The Seventh Eiistrict Couft of Appeals

remanded the matter to address pending motions on September 10, 2012. The named Plaintiffs

withdrew their Motion to File Third Amended Class Action Complaint on September 12, 2012,

and reverted back to their Second Amended Class Action Complaint requ.estfng certification of a

class consisting of only Monroe County landowners as opposed to a class ofC)hio landowners.

On February S, 2013, the Court granted the named Plaintiffs' request to cerGify a

class. Beck Energy appealed the Couat's decision on March 7, 2013. The Seventh District Court

of Appeals issued a lianzted remand on April 19, 2013, in order for the Coalrt to address the issue

of class defmitioii and Beck Energy's pending counterclaims. The Court issued a decision on

June 10, 2013, defining the class to include alI Ohio landowners, under the G&T 83 Lease,

where Beck Energy neither drilled nor prepare,d to drill a gas/oil well, nor included the property

006067144 /22585.00-0012
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in a drilling unit, wi han the time period set forth in. Paragraph 3 of the L,ease. Beck Energy

appealed this decs.siom on July 3, 2013.

Beck Energy previously asked the Court to toll all temis of the oil and gas leases

entm-ed xnk.o between the named Plaintiffs and Beck Energy by way of a motion filed on

October 1, 2012. The named, Plaintiffs Opp®sed the motion and the Court scheduled a non-or-al

hearing on the motion for October 25, 2012. The Court never issued a decision on Beck

Energy's rnotion to toll the leases as to the named Plaintiffs.

On June 10, 2013, the Court impliedly overruled the Motion to Toll vvhen it

issued a£nal appealable order, on limited remand from the court of appeals, wherein the Court

defined the class and found Beck Energy's counterclaims moot and barred by
res judfcata. See

Young v. Eich, 7d' I)ist.No. 10 MA 191, 2012-Ohxo-1687, ¶16 ("[T]he trial court mentioned, but

did not explicitly rule on Appellee's rriotion to strike when it entered judgment. Under Ohio law,

`when the trial court enters judgment without expressly d.etermining a pending motion, the

motion is * * * impliedly overrmzled.' Portofe v. Portofe, 153 Ohio App.3d 207, 2003-Ohio-

3469, 792 N.E.2d 742, T16. Thus, the record reflects that the trial court implicitly did deny

Appellee's motion to strike."); Bayu.c v. Woodland Park Propertie,x, Ltd., 7Ih Dist. No. 05 MA

169, 2007-Ohio-3147, T46 ("The trial court judge never explicitly mled on Appellant's motion

for recusal. However, it is vraell setfled that motions not expressly mled on are deemed impliedly

ovemaled. 7exkaes v. Baldwin (1995), 106 Ohio App.3d 196, 209, 665 N.E.2d 736; Kline v.

Morgan (Jan. 3, 2001), 4b 17ist. Nos. O90A2702 & 00CA2712. Put'ther a trial caurt's fuW

decision inanliedlv denies anv outstmotions ^SS`ef^`' v Davis, l0s` Dist. No. 03AP-159,

2003-Ohio-7029, at T16, citing Hayes v. Smith (1990), 62 Ohio St. 161, 56 N.E. 879.

Accordingly, the trial court denied Appellant's motion." (Emphasis added.))

00606714-1 d22585.00-0012
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On July 10, 2013, Beck Energy appealed, to the Seventh District Court of

Appeals, the dena,al of its Motion to Toll, as it pertains to the named Plaintiffs. Ther.efore, this

Motion to Toll pertains only to the Plaintiffs comprising the class action certified by the Court on

June 10, 2013.

M. ^^ ^UMEN``V

A. uked en ^ ^^lldl^ ^s^ ^^a 011 aRA-Gas Lease as ciaal&'mam.----------- -

Tolling is required when "a lessor actively asserts to a lessee that his leme is

term,ln.a.ted or subject to cancellation," so that "the obligations of lessee to lessor are suspended

during the time such claims of forfeiture are being a.sserted." Jicarilla Apache Tribe v. Andrus,

687 F.2d 1324, 1341 (10"' Cir,19$2); H&G Fossil F'uels Co. vRoach, 103 N.M. 793, 795-797,

715 P.2d 66 (1986) (reversing lower court's refusal to toll lease in finding that "an extension of

the [oil and gas lease] term is an appropriate remedy"); Chesapeake Explorat8on, L.L. C. v.

Valence Operating Co., 2008 WL 4240486, *4-7 (S.D.Tex.2008) (holding where repudiation by

lessee occurred approximately six months prior to end of primary term, lease was tolled so as to

put the parties back in their original position and the lessee wiU be given six months to meet

habendurn clause obligations).

Tolling is approprlate to prevent a lessor who w.congfully reepudlates a lessee's

lease from profiting from the wrong. B.B. Eraergv L. P: v. Devon Energy Production Co., L.LP:,

2008 WL 216583 at *11 (N.D.Tex. May 23, 2008) (citing Kothmann v. Boley, 158 Tex. 56, 60-

61, 308 S.W.2d 1, 4(1958). "[R]epudiation of a lease by a lessor relieves the lessee from any

obligation to conduct any opera#on on the land in order to maintain the lease in force pending a

judicia.l resolution of the controversy betweeza the lessee and lessor oyer the validity of the

lease." Cheyenne Resources, Inc. v. Criswell, 714 S.W.2d 103, 105 (Tex.App.Eastland 1986).

00606714-1 / 22585.00-0012 5



.im. the present matter, there are hundreds of I.eases at issue as a result of the class

certefication encompassing all landowners, in the State of Ohio, with Beck Energy G&T 83

f,eases. All of the Leases have varying expiration dates. Despite these varying expiration dates,

each Lease contains essentially the same terms, including a ten (10)-year primary term and a

delay mtal clause, which the class action Plaintiffs and. Beck Energy paid and bargained for as

part of the Lease. At the end of the primary tenn, including any extension thereaf, if Eeck

Energy does not driPl a well that produces in paying quantities, the Lease typicaily terminates.

Beck Energy cunmtly has a total of four appeals pending befom the Seventh

District Court of Appeals stemming from this Court's decision granting plaintifps Motion for

Summary Judgment and certifying a class action. Due to the number ofpend.ing appeals and tbe

complexity of the issues presented, it is anticipated that a decision will not be rendered within the

next year. By not granting Beck Energy's Motion to 1'oil - the Court puts Beck Energy between

a rock and a hard place - it could eventually win the battle on appeal but lose the war as the

Leases could terminate during the pendency of the litigation. For this reasan, the Court must

grant Beck Energy's Motion to Toifl the Terms of the Leases.

Further, failure to toll the T.,ea.ses also exposes the class action plaintiff°s to

possible liability. If this Court does not toll the te.cans of the Leases and the Seventh District

C®urt af Appeais reverses this Cotr.rt's Decision g-ramting ptaintiffs® sw=ary judgment, Beck

Energy may seek compensation for any lost revenue it incaured as a result of the expiration of the

Leases during the pendency of the litigation. Th=fore, tolling the Lease terms protects both

parties and maintains the status quo durireg the pendency of the litagataon.

00606714-1 / 22585.00-0012
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B.

Monroe County Court of Common Pleas aase law precedent supports Beck

Energy's Motion to Toll All Terms of the Oil and Gas Leas,es where a landowner, whose

property is subject to an oil and gas lease, has filed a complaint seeking to invalidate the lease.

See Three Waters, LLC, supra.a In Three Waters, LLC, Judge Selnon entered an order denying

Three Waters, LLC's motion to stop the tolling, and permitted Northwood Energy Corporation's

lease terms to be tolled during the pendency of the litigation. More recently, Judge Selzxion

granted a Motion to Toll All Terms of the Oil and Gas Lease in Carter, supra.z

This Court is bound by the precedent established by Judge Selrnon in the 7?iree

Waters, LLC and Carter cases. For this reason, the Court should grant Beck Energy's request to

toll all terms oftlie Leases pending the outcome of this litigation so as not to prejudice the rights

of either Beck Energy or the class action 1'la,intiffs.

TV. w ONCLUSION

For the foregoing reasons, Beck Energy respectfully requests the Court gant its

Motion to Toll A.11 Term.s of the Oil and Gas Leases Entered Into Between Class Action

Plaintiffs and Defendant Beck Energy Corporation. The tolling period would emmence on

September 14, 2011, the date the named Plaintiffs filed their Cornplain.t, and continue during the

pendency of the litigation, including appeals by either party.

Beck Energy proposes the tolling period expire on the seventh day following the

date the time period ends for faiing a notice of appeal of the Court's last appealable judgment

entry. At the expiration of the tolling period, Beck Energy, and any successor/assigns would

g Attached as ExMbit A.

2 Attaahed as EXhU7rit B.

OOGflG714-1 f ZZ83.o9-UQ12 7



have as much time to meet any and all obligations under the oil and gas Leases as they ha.d as of

Septemba 14, 2011. During the tolling period, ^eek Energy would be prohibitod from drilling

any wells pursuant to the oil and gas Lzwes tolled.

Soo^f 2V1^. Zax^akovVj4 0}, of
KRU^C^LI^, W^ITHS
& DOUGHERTY CfJ., L.P.A.

4775 Munson Street N'W/PQ Box 36963
Canton, Ohio 44735-6963
Phone: (330) 497-0700/Faxa (330) 497-4020
s owsk.a @,1c,wgd.coin
ATTORNEYS FOR DEFENDANT
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LROOF QF ^SER^CE

I hemby cati.fy that a copy of the foregmang was sent by ordinary U.S. Mail,

p t to Civ.R. 5(B)(2)(c), this 12 day of July 2013, to:

Mark A. Ropchock, Esq.
Richard V. Zi=, 3r., Esq.
Slater & Zurz, LLP
One Cascade Plaza, Suite 2210
Akron, Ohio 44308

James W.1'eters, Esq.
107 West Court S11°eet
Woodsfield, Ohio 43793
Attorneysfor Plaintiffs

00606714-1 / 22585.00-0012

Willian, G. Taylor, Esq.
Kincaid, Taylor & Buyer
50 North 4" Street
Zanesville, Ohio 43701

Kevin O. Abbott, Esq.
Reed, Smith LLP
2251"'ifth Avemue, Suite 1200
Pittsburgh, Pennsylvania 15222
Attorneys ,faa°XTO .Energy, Inc.

Sc®tt M. ZZurakow ' (00 ) of
ICRYTCI^. 4^T1L , ^1^.IFl^'TT.I^S

& DOUGHERTY CO., L.P.A.
ATTORNEYS FOR DEFENDANT
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- . ... . . • ^lbwir^^Ltl^Y j^'^.^p}1P

.'l ^ A ^ 9^ ^ t pyp

+y^rC9
r;^ w"'rt$ ^ t •,

^88^ ^9l^r

• THFtEE YYI`1 Wg L.8eC ...

Piaireifff, Cam Nb. 2072^14^2

Vs,

N^^THW^^^ ^^^RaY ^aRPO> TION,

^ ^^ ^d94e8enk„
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t

CC4M1VS^N PLEAS COURT.
MONROE COTJN. .Y, OMO

r;e T O=C3IN+°Et",N PLEAS
:..^:.0,qlD

2613 AV; -2 ph [: 58

^^Clyde A. Hczpp, et al.,
CLERK OF COURf

.

plainti.ffi, . Case No.: 2011 -345

°vs" . Judge Ed. Lane

Beck Energy Corporation, Sitting by A.ssignment

£lefendant. . DECISION AND ENTRY

'I'hi.s matter is before this Court on the Motion of the Defendant, Beck Energy

Corporation, to toll the opera.tion of the original Flaizztiffs leases pending this appeal. This

motion was filed in this Court October 1, 2012, three months afier Us court's decision granting

the Plaintiffs' Summary Judgment. That decision is currently on appeal. The Court ofA.ppea.ls

for Monroe County, Ohio, Seventh Judicial District recently remanded the case for this Court to

decide two very limited issues. This Court has now dealt with the issues presented on remand.

It is this Court's desire that all matters in controversy be presented to the Court of

Appeals so that this case be processed as expeditiously as.possfble. The Plaintiffs note that this

Court's faflure to toll the provisions of these leases is one of the issues presented to the Court of

Appeals by this Defendant.

The Defendant notes that the Monroe County Common Pleas Couat has recently tolled

lease provisions involving leases that may eventually be included in this class if the Plaintiffs

prevail and this matter goes forward as a class action, This Court has recently granted a stay in

this action, provided the Defendant posts an appellant bond.

Page 1 of 2
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This court believes the leases of the original Plaintiffs in this action should be tolled

pending the Defendant's appeal. This is the rclief previously requested by the Defendant and not

decided by this court. This decision is in keeping with the current line of decisions of the

Monroe County Common Pleas Court. If the Defendant desires to have Us order expanded it

can present that issue to the Court of Appeals.

AL,I, OF ViTIiICI':I IS ORDERED, ADJUDGED AND DECREED ACCORDINGLY,

ENTER. ® LING:

ge Lane

o: Attorneys of record 140.r.,CE Tt; ^^^AW^ ^^^ICEm

a. J"

Page 2 of 2
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: ^hT ^FC^P^sK^3^ rL-:h,̂
`v OHiO

^fr AUG °8 At-I 10' 21

Yit'(fY Ruv^

CLERK OF CQUR i S

IN THE COURT OF COMMON PLEAS
MONROE 0OUNTY, OMO

CLYDE A. HUPP, et al.,

Plaintiffs,

vs.

BECK ENERGY CORPORATION,

Defendant.

CASE NO. 2011-345

JUDOE ED LANE
(Sitting by Assagnment) Q KI b I

This cause came before this Court on the Motion of the Plaintiffs for Approval of

Notice to Class and Establishment of Method of Service. Defendant, Eeck Energy Corporation

filed a Memorandum in Opposition to Plaintiffs' Motion and the Court heard oral arguments on

July 23, 2013.

The Court, having reviewed PIaintiffs' Motion, Defendant's Memorandum in

Opposition, and having considered the oral arguments, does not find Plaintiffs' Motion for

Approval of Notice to Class and Establishment of Method of Service to be well taken and hereby

ORDERS the same DENIED.

IT IS SO ORDERED.

Enter as of date of filing:

00617459-1 / 22585.00-0012

,IJDOE ED LANE F

^ .. ... `^



Approved by:

_Jott y` ► J^ ►^.
Scott M. Zurakaivski (0059040), of
KIt.UGLIAKy WILKINS, GRIFFITHS

& DOUGHERTY CO., L.P.A.
4775 Munson Strcet N.V4I./P.O. Box 36963
Canton, Ohio 44735-6963
Phone: (330) 497-0700/Fax: (330) 497-4020
szurakavvski @.cyv,gd.coYn,
ATTORNEYS FOR DEFENDANT,
BECK ENERGY CORPORATION

't+`'R4.. 0 f^)VC- 1!:^w ,?l^ cvna^Tjc
Mark A. Ropckaoek (0029823)
Richard V. Ziu°z, Jr. (0007978)
SLATE.R & ZURZ, LLP
One Cascade Plaza, Suite 22 10
Akron, Ohio 44308
ATTORNEYS FOR PLAINTIFFS

00617459-1 / 22585.00-0012 2
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KTf €^M RM

liN S..S19'w tr.OUR'r OF Ad-$$.,..^^ 3F OHIO
SEVENTH APPELLATE DIS°1'Ri^,"

MONROE COUNTY, OHIO . ;'

... ' .^ , . ' .. ^ • . ' . . . _ ' . . . , . ... ' ^ ' . . '

CLYTIFEA.
, . . : . . . . . . . . , . . . . . . • . . . • • . ^ .

Plaintiffs/Appelleesz : . : CASE NOS. 2013-M4-3
2413-MU-i l, 2013-MO-12

vs.

BECK ENERGY CORPO TION, On Appeal from the Monroe County
Court of Common Pleas

1?efendantlAppellanta Case No. 2011-345

O RIGI NA L^ :..^. :-. .: . .
:4'nnvif "F # AT"0 InWd'"eYJ9XsKe4" x r a"ra" ftr%^ rn-r,,%nsrssv -g-sm x n VD, aoVNair&^W r

^ M^QDPCTnio^

At the direction of the Monroe County Court of Common Pleas, Appellant, Beck

Energy Corporation ("Beck Energy") moves this Honorable Cowi; gt2rsuant to App.Pt.. 7(A), for

affirmative injunctive relief from the trial court's August 2, 2013 decision and entry,' which

toited the leases for the named plaintiffs only, leaving tlae leases of the entire class subject to

i^rinination durang the pendeacy atlus'ongomg lltigatiorz.
^ •:
4 . . _

. •EXXh1Fi1# A.

#n its entry, the trial court advised, "[ilf tlie Def t deslres ffo tiave this orcder expaTirled; it caat presettt ttaat issue

. . LRDVJ1V^d°3 l LZ^OJRdU^VVAL . .. .. . . .. . .



^ :..

k^ s

I ....'^.; ..: :: .. .•' ^.

I3ACKGRO FACTS :
. . . .,• . . .. ,, . . ..:.. ..

On Cdtober:1; 2012, Beick Energy frlsd a tnotioiita toll th6 terms di the oil and
,^. .. •...:., .. ... . : : . . . : . • •. . . • . ^ ... ..

gas lsases entei^esi arito be ^ elass actioii plai^tiffs ar^d Beck Enet•y:^ On 3t^e 10; 2013;

Beck Energy determined the #rl.a1 court impiYedly overruled the motion to toll when it, upon

remand from this Honorable Court, failed to address the motaon, issued a final appealable order

defining the class and overruled as moot all of Beck Energy's countercl °.¢ Thereafter, on

:. July 16, 20I3, Beck Energy filed another motion to toll the ternas of the oil and gas leases as to

......
the class action plaintiffs.$

On August 2, 2013, tlietria) court gmnted the 'relief sought only m part: -it tolled

the leases for the thir^e narned plaintiffs; but not for the entire class-Le.; feall personswho aie

lessors of property in the State of Ohio, or who are successors in rnterest of said lessors, under a

standard form oil and gas leass with Beck Energy Corporation[.]'° In other words, Beck Energy

could win the battle on appeal but lose the war as only three of the several hundred Ieases at

issue have been tolled. Accordingly, Beck Energy requests this Honorable Court grant

affirn3ative' injunetive relief to expand the trial court's order, thereby providing meaningful

grcitection and relief during the pendeney csf tlais "litigAtion 6

.:III. LAW AND G .

Civ.R. 62(i3) provides: "The provisions in this nal.e [Stay of proceedings to

enforce a judgment] do not limit any power of an appellate court or of a judge or justice thereof

to stay proceedings during the pendency of an appeal or to suspend, modify, restore, or grant an

to the +Court of Appeals.".. -._. . : .. -•J Exhibit B.
4 Exhibit C.
S Exhibit D.
6 A transcript of t6e -hearing on the Motioai to Tctl liiLi been ordeeed,'arid Seck Energy 4vil! sipplemenC its motiori for
injunctive relief with the transcript when made available. However, since this motion does not present a fe.ctual
dispute and concems only a legal issae, a review of the transcript is not necessaty pr°sor to granting the requested

-,injuiacgive refief.

00631625•I/22585. 12 ^
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^ . .. . . , . .. : ^ . . • . '. .. . . . .. . . : .- ^ . ^.... . •. .. . . . .. ^ .. - . ^ . . ..:^. . ' ^- ^. ^ ^ ^. . ... :.^ ....^:..

,^unc^ora during^the perudency o,^ can
:,

ap^ieal or to make ariy ;order appr^apraate to,preserve .^thin e
I . • : .. . .. _.; .. . ^ . . ,^ . ;:' . ' . '. . - ..' ^ • ^ •. ^• -. .. .. • : ..'^ ' . ' .- . -

s^atus quo or the effeetiveiiess of the jUdginebt saibsequeatly to be ebter(Einphasis Addede)
. . .,, : _ . ........ , . .. . .. .... . _ . ..., . .

Jn conjtit^^an ivath thd C^vil ^'ule, A^tp:R .^(A) provides 'for appliraticsn'tif "an

order suspending, modifying, restoring, or granting an injunction during the pendency of an

appeal * * * made to the court of appeals or to a judge th f* * *" `le a stay must

ordinarily be sought in the fint i ce in the trial court, App.R.. 7(A) imposes no such

vbligation for requesting injunctive relief, Rather, the rule expacssly notes tliat a stay must first

be sought •iri the trial court "except In cases [as here] of injurictiaii pending . al * * *.' ; :See

: itlso - Daytort cily School " Dist .:Bi^ ®f Ec^. : v. 1)a^vYon Edn. Assr^., 80 Ohio ` App.3 d 758 (2d

Dist.1992) (noting that under App.:R,7(A) and Civ.R. • 62(D), an appeltat&-court tixay order

injunctive relief.) Additionally, pursuant to App.R. 7(A), Beck Energy has provided reasonable

written notice to all pa.rties of its intent to file the Motion for Ir^.junetive Relief.^

This case presents an instance where such relief is wholly appropriate. The trial

court clearly recognized the legal merit in totttng the leases; indeed, tollbng is required when the

validity- of an ail and gas lease is challenged, See Jiccmilta Apache -Trabe v. Andrus, 687 F.2d

1324, 134t'(1qtli CZr.1982), 5•ee'A2'so Exhibit B, ExWbit D(Beck Energy Motions for 'I'ollEng)..

•Jn fkct, : Judge Selmon, in the Mcinroe Coui6 Court of Cocriinori Pieas, p^'eviously ted

znotions to toll where the validity of leases are being challenged in Three Waters, LLC v.

Northwood Energy Corp., Case No. 2012-042, and Carter v. Beck Energy Corp., Case No. 2013-

092.g Therefore, the affirmative injunctive relief requested by Beck Energy is recognized as

appropriate in order to maintain the status quo until this Court can resolve the matter. ;:.

7 Exhibit E
t:opies of these judgfiient eritries are pare of Exhibit D.

0063 i625-1 ! 225$S.OM 12 3



^ . . , . . . . . . . . . ' . . . . . . . . . . " . .. _
, ' .. . : . :' ... :.. . , . .

^]Co^ever, ^the iAmit^d scap^ of tlie trial cotiEt's cirder in the present cese precludes.
.. . .. . . . ., ' ,.... . .: . ' . . . ^

4lay mearupgfiii relief for geck Ene'r,gy, especially given- the slieer vol'u'm'e of tlie class and the
. , . , . , .

ntinib6r of affeeted leases.^. :

IV.

.
For these reasons, Beak Energy respectfully requests injunctive relief in the form

of an order tolling the oil and gas leases that are the subject of this action from the date of the

Gomplaznt in the txnderlying aotion (September 14, 2011) until the resolution of these a.ppeals

and any rther dispositi ®n tlie ca§e is re ded.

... -. ' ........ .... , . . .. .. . .. , .' R b ^ ..
esp Oi. ly su mutted, . . . : "'

{169040},Scott M. Zurako V
W19157),Aletha M. Carve

William G. Witliams (0013107),
Gregory W. Watts (0052127), and
Ryan W. Reaves (0089629), of

.'IC.R.U('.xL WILKINS, G FITHS
. .&DaUGHERTY CO., L.P.A. '
4775 Marison Street, N,W./P.®. Box 36963
Qnton, 43hio 44735-6963
Phone: (330) 497-070111Fax: (334) 497-4020
s=sko-^rstci@kwgd.com
ATTORNEYS FOR 13EF AhITCAPPELLANV

0063 tb2s-1 I22sss.o0-OOtx 4
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• ^ ' ° ; ' ^. •. ^ ... .. -.' ^ . ' ^. .--.' _^: . ..^.' . .^ ... ..' ^ ^- • . ^ .^ : . : . , . ^ . . , .

:' . . PROOF OF SERVICE .. _. . : . ". . . . :. .•' . ° : .. . : ..
^ :._ . . - ^ • . .

. :.:. . , I hereby -certify 'that 'a copy of the fazegoing was setat by Chdulary U.S: `,

pi#rsuaxit to Ap^,k .13(C)(3); this ^ day of Augiast 2013, ta: '.

Mark A. Ropchock, Esq•. WiUzam G. Taylor, Esq,
Richard V. Zurz, Jr., Esq. Kincaid, Taylar & Buyer
Slater & Zurz, LLP 50 North 40'Street
One Cascade Plaza, Suite 2210 Zanesville, Ohio 43701
Akron, Ohio 4430$
Attvrneys f®r Plaintiffs

Janies,-W. Peters, Esq. Xevpn C: Abbott, Esq.
107 West Court S#reet '.. Reed Smith LLP,
Woodsfield, Ohio 43793:. 225 Fifth Avenue, S^ite 12004'^--.. .: . .. ... . - . ..

; : . . Attorney f^ar ^laant^s Pittsburgh, Pennsylvania 15222
At1arneys for XTO Energy, Inc.

. . • •. • :p . .
Andrew S. Pollis, Esq. Clair E. Dic ' on, Esq.
1305 Yellowstone Brouse McDowell
Cleveland, Ohio 44121 388 S. Main Street, Ste. 500

Akron, Ohio 44311
Attarneys,^'arXTC^ Energy, lric.

}
.. • .. ....::. ...,.. . .:.. ,:..

.Seott. M. Z orw ki ( 59040), of . : ..^• ' • . . : .. •.. , . : •.• -t _ . , ;. .. .. - ., . ^:. . KR^JGLI.AK "4fitIL S. GRiFFITHS -:.: .
'. : & llOOUGHERTY CC3., LP,A. "

ATTORNEYS FOR I7EF ANTIAPPELLANT

. , .• .#1U63I625-1 J 2.25$5.DQ-0012
^. . .
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COMMON4N R COURT : ri:Y+ Ty DHtO

OBIO
2Qt3 ^I1G -2 1^!

^. . ^ . ^ . ^
^NN Rii^: , ::: .

^ . CLERK OF COt^R ^ S^ C1ydEc A.=^ , et at.,

P ' ' , Caw rToe. 201 I•34S

"s' = J eEd Lane
3i ' by .Assi ent

Beck a Co 'on,
^. . .^_^ , - ^... . - : .. . ; .

13e ^3 1®id .AND
asvsaaas.^..vela.sapypea.rsesaseeass.eaes.elaaaiaA.yass.sasc.s.:....ieevtsarsaaaaiieee^e.rsesleasa.saNGSaescesealaasae•sYSre+saraa..s.e....

.. •.arta..es^HS . .. .

{j.' ... . . . .• ." ' . ..' . . . . . . .. ' . . . . , . - , ., . ., .. . _ ... . . .. .. .' ' . .
_ ° . . ,. . . ^ . . . . , . .. : . ^, - . ,

°s mattd is before this Court on the Matiosi Qf tho LDefwd $e^& Energy

Corporation, to toli the opm-adon of the orz.g° Piaind#fs I pending this a . This

motion was filed in ti" Court October 1, 2012, thme m aftei this court's decision gr&rdlng

the Plain#iffi' SuMMWY Jucl,gmem. That decision is c #ly on appeal. The Cowt of Appeals

for Monroe County, Ohio, Seventh Judicial District, recently renzaded the case for this Court tcx

decicle two veiy lizni#ed issues. This Court has now dcaXt with the 'ESUOS premted. o'n renmd.

It as Ues Court's desire all MA*rs in coatravasy be pmented #o ,the Couat of

APpiWs so that this -cwe be erI as e d'taousIy as possiblea °l,he'Plain ' note ^at ^is ` '

Court's failure to toll the provWous of these lasm is one of the issues p ted tDtile Court of

Appeals by this Def^ndant.

The Defendant notes that the Monroe County Common Pleas Court has roomay 4oflcd

1 ptovisioas involving lema that may evenwally be included in this class if the MMM
.. . ,.: . . . . .. .... ^. ::^il arid this i^i: .. : . ::. .: ^ goes ft*ard as a cl's 'i'his Ias .. .. : . ^reeoudy _ ted a ga,y in

, . . _ .. . .. . .. .
th^s acpt°ovided ^th.e I3^ t p€^sts ^ ippolhgnt bond.

Page I of 2
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, •
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,^. . _ . . '^ ... ^. ^
_ ;, . . ^^ : . .. .:. . . ..

,• . ' .•... '..' .':'" • ..' ^...:. .. ....... .. .. ^ .. ^--.: . -=-.. ... _...,:.^
T^s cu^ &a leasw of ' . . .the c^ °P^^ iz^ #^ wtic^i^ shiWd ^ tat^^

.. .... .. . .:.,,. . ,_. . : : ^ ..... ;:':. . . ,.:..,.. ^... .
pendi% the ^ ' s a pp W. '^is ls ^e ae^efprevioi.asly raques fied by #he D ° . . ` . iiot

dedd^ ^thiS OaUrt This cioczsia^ is in keeping the cm=t line of decisions oft^

Manme Coumty Common Pien CourL If the ]:ef tdesires to have fts order expanded it

can prmnt that issue to the Court of A s.

ALL OF WIRCH IS ORDERED, At3TUDCaEL3 AND DECREED ACCC)RDII+IGL"Y>

ENMR .. ^P ING:

. . .. .^ . . , . . ... . . ,

cy .. . A s csfmcrzci Nt^^^E TO C;EAK'S â!9'F1CE

S^' , ` .
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. s.'^ :ri^o^ /
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IN THE c^^ukr OF COWION N"
. Mt^^^^^ ^OUNMOMO

CLYDE BrUPPA 0a1,
^^SE, NO^ 20^ 1s345-

. Plaintiffi,
3.0+CiE r

BECK ^^^GY ^ORPORAT^ON,

ON

Now comes th6 Def=dan4 ^ook EnaV Cs^^^^n ox^ 1 ^t")8

tT 031 ^^at€^a. ^^ '^ dd-;^^n^ '^^^^ ^a - kcsp tV ^is clo^ozt ^,:^ AI of ihc

4 ^..a ^.. --- - .^ A
^t^25 ^i ^68I the oil ' ^^`^"`s ^°ae a^wa°i ;axa°'wc.sa S.. ^a`Y. ^.... ^a "e s:^
W^0d^kt^W^a^ 14g'^ ^^,w, ws*^^w^aana- a,aw^^^s°rv^rk t^-R^6.t,f^^.&8.8^i` °^.^ ^.d^'^^^

2011, (the dae Ptgntiffs filed their Complaint) dwing the pendmcy of this lWgat^on, as

^^aintLffsg oi^ effecOve1y prevent .t]efendow from ° ° ,^ a weflg or ta^^^^ exff^cWng its

-l^ ^^^q A M ^a^d^ in support o#' Def ^^ Motion is a tti&W bact ^ 6d

ii^^i^ ^ft^.^^ ^y^ ^ference.

....._ .^.,.
. 't^^152=x/22585."12
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scou. M. o %9040)'
W"iI ' ^'x.'R^i ^ ^}113 147,^,
'Natban D. Vs^ (0077713),
John A. BurawbA (180I L1 r1)9
Ongory We'9^ (0082127^
Alcft M. Cwm (0059157), of
KRUOUAK., WHJM4S, GRIMTHS
'A YOtJfi T'Y CO., LJP.A< .

'::4775M=scm Street, N:W:lI'.O. 15ox 36953
Caidai^ Ohio -44735-6963 .. .
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,. . . - .. . ::
^:. . ^e ^ . .,w.....,.,... _ : .. . . .. , ,

..... . : ^ , ^ - : ^.; . . ^ . .• ' . ^ , ,. .: • .,. ..

On Se ber 14, 2011, Pla.intiffs fded °Comp ' DefeadW

see ' to bave tW$ comt enter a dec tary ju mt that tbe t3il aud gas lum ((hminafter

Y . .

r rior "Leases") enund into betwem PWndffi md Defendmt be doemcd fbrfl.ait4

iNmCe.Iled, a^onfarceable, voided and held for naugbt due to allegafiions Deftdgni brmhcd

ex,st^ covmmts and impliod cavefimts, that Defendant abandoned the I&W 1nftrem;- tie

tciiins and condgtions of t^ Leas^t are'tincbnsciane.Iale, va.olative of Ohio public policy, and tW

tlsen has been a W°uxe 6f consxderation In addition, -P1aiaxtaffs atso sought to have the Coirt

quiet titIe to their maI property encumbered by the Leases and to have this court extinguish any

interat which Defendant may c1aim to have in and to the Plalntiffi' real property as a remit of

the Leases.

Thazeafim on Septenker 29, 2011, ft Plaintiffs filed an Arne,ndcd Glaa ,A,e°dan

Co` ®nia3ft acididanal pIaynt.ffi and making clasi iction a1legations,: in, aidlt - ioix f.cr the

PIa%Fafiffi' claias for declaratory jud tmti to quiet #ifle. One day later, an -Septeanler 30,

: 2d3I 1; Plaindffi filod t^m'r Second Amended : Class Action : Coiriplaint 'nwmg additional

plaln',withvuf moking leave fi-om this Court, as eXPMslY ttqrautd bY QWo Civ. R. 15.

On lWy 12, 2012, the Trial Court issued a decision * pl `` 'r Clyde A.

Hupp, et at.'s, Mo€ion for Stmmmy Judgment on dw basis tI^ er. violate public policy and

m tbmfore void ab intdo. On this sme date, the 'I°.rW Court c^^ ed Ia t"e Moticsn to
, .. ^ -• :. : . . ^ ^. . : . .

^a ^ ^ra^or` ^n,g^ :of Ve^i^: a. 040 tx1y 31, 2012, t^` T^al Coimt i^siied a 7
... . ..

lnc,oiporafi^g ibodedsion it previcas2iissu^ cri33Wy 12; 2612:. '..

^, . .. .::::..: , ^. :: .....

'Ibe UW ctaurt iadimW it tucruuld r^sasa^a° 3^f t's ^i^teo^ f^rx 6f Vahaac in ft e, van a jiiry 6cw in
wW MdDhg matkx is OPRviok (J=nal Exatry, Tuly 31, 2012, at.^. 1).

3
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11; prlorto i e oft^ PWnWs mcsvecj . ..for
: ... ^ ^> ^ ^: .:: ., . .. . . ^ . . . .

: l^r►e to ffie a ° i^gi^ndtd 1c:65 Al*ft 6om " -to - awlajd è m chm
, -:;.. ..... ,..... .... ..

'landOwnmwAcsm^^^ in ()h1o, lo eelmfde Manm CaumtY who may be affected by the Tzir.,

Court's "sion filed on July 12, 2012. On this same dab-, PI '°ffs also iDcd a Motlon fios

C4as,s Action Ctrtificaflon. In its ;Toumal Entry, the Trial cow y indienwA dm^

"°Mlam two modons am sdil pmvftg. A.ccoc ` y, as thzs entry does not dispose of alI

pead3rg inatms, this is not -a fmi Vpe6lalrle mm°cier." (Jci . Jatly 31; 2012, at p. 2).1
.'. ...
Def1^Iendkx^t :^ei a Notice of A , af tlxe Trlal,Court's .To EntiY, ora

Atigust2g, 2012. ,(h Septeinbar 10, 2012; the Sevai#h D3strct C6u°1 -of Akymls 3ssved s.:

.1rud tEniiy ardet°ing a rmbmd to't6 Trial Court #u ad.dt°ess peiidiug anotiorss. (Judgment

Entry, September 10, 2012, at p. 1).

On September 12, 2012, Pl-iins fi.3ed Notice of Withdrawal to File ThW

Amended Class Action Co.rn,plaznt, Pialutzffs alsc, filed an Amended Motion for C1SSS AcdoU

• rata.ari reqa.esring tleTr""tai Cow cerffy a class cr>nsistlng of only MonToe "aunly

'Imdowners as oPposed to a class of all Obio landowors. As a6"Sqgemba 14, 2412,

Defendant i.rn 'atily filed its A.nswer aaid Counterclaim ta the Seoond Amended Clas Action

6jiplakk.

On SWembeT 17, 2012, I3 nd txt fded a Memmildum in opposition to

Plaintiffs' Amended Motion for Class A.efion Certification ancl P"".1fs filed a Motlon to Strike

De' t's Answer Cow.ttmisims and/or Motion for Nfault Judpmt

FanalAyg on Monday, ' S bec 17, 2i312} this Coaut.lold a a
confm"

0e ..tassta
t^ °^`all2 es ta f3e any desired mob.oris3 MiWiag Defo 's 1vlotatrn to Toll the Lem,

1 ^3̂ e".^c

. ,

. .^ ,4IVJ^FoXa&^Xnf aLi7W.i/4""W1^ ' -,. 4
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I^. Y OF G

Tbe ^"z^ Court mt^,sl.
'. ,
gmnt N t0 mo^an to ^s^°Leiiei d °.. . , , '1' . . . .`, "..-.,,... . f _.. : . ^ ;.. . . . . . ,

. ... : : " ..• the pendency of tio litigatj.on, for F34 if tafis Tra1 not gram

t ;. :. Defendasat's Motion to Toll, the Lases could be ' ' the pendcmcy of #his lCtigadora,
-s^s y.. „^$,,^

4^.'^$^1g ^ andUl umfoir l.°°j8^6^^i' to Defendant In Ri6l8^1` words, Lt'Gdtr t could

ultimately win the buWc on al btt lose the war. 7tb is parseWarly amsal cozsi " ft
' .:. .. r ^ . . , . ; . . .... . .

f4liio Supreme Cowt W deterniined papetual leam to be valid tmd ctffdrceable; See, Ceaatral_ .- .. ,
, •. ,, . ... .

. OWv Nutarr°trl Gas & Fuel Cu, v Eckert, 70 Ohio St. 127, 71 N.t.2d 2$1 ,(1 ), Arallock v
i . ' . . • . . . ^

Kirmier, 142 Ohio St. 287y 51 RE.M 945 (1943)A and M,yers v. ' Edst Ohra Gils C"a.; 51 Ohio
I ^ ^ . . . - - - . ...

Sx2d 121, 364 N.E.2d 1369 (1977).^ FbWly, mwnt aam piiece.clmt hi Waroe Coianty COmraon

Pleas Caurt has determined it is a.pproptiate to t.oU an oil and gas iean's tern% when the oil and

gas leaae is being aftackedB du ' the pwdtncy of the litigatican.

Tlt. LAAARANO=
3. ^b ` ^s aa r^ ^t^ ^ ntLd when a Oil and L e ses Valid js

• .. L^ •

Talft is appr6priste when "`a lessdr-active1y asserts to•a lessee tbal his lem is
. .. .. .

` ^t^d Or subjeci to'caxicellation," sa that "ffie obllptiars of Iessed IoJessor aa^ su ed

, tbe • time such claims of €orfleftize are Wing asserted." J'rwillez Apache Nbe v. A ,

687 F.2d 1324, 1341 (10th Cir. 1982); H&G Fexull Fuek Compmy vRoach, 103 N.M. 793,

795-97z 715 P'.2i. 66 (1986) (rev ° lower court's refusal to toll law in finding That "an

extension of the [oil and gas 1eas63 to= is an ph^ remedn- Clrasapeake .F.rplarca8ak

L. ^.C ^ Valence .C^ier ^'o.; 2^JU8 ^ 4240486, ^4-7 (: .TJ.'T`^.; (h^ald^ .
... .. .
wp"afi'on by' leme os.eum:d ap ` aWy six months prior to end of pnnwy'.' Uan,1em vms,

. .. :. . : ...: . : . .
z 1k psrt' Mcm on 5 ^tadpma ^Ic^ ^o ^eT^ ^Y meaft o^ tb^ Obao Sipome Ca^

5
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'back
.. : in

^d4od. ".^a as to pu# tbe parti the'ori ' pasitidd ar^^ tI6 lessee Wiff be girr6ztes
. . '.-::.. ' . . . . . .. .. , . • "^ ., , ;' .. • . . a.. ., ' , •

i du^ clatw obla 'ons).

Taift is appmpriate to pmvent a Iascrr vibo .. .wraVUly repudiates a iessWs

t ftm pro ' from the wforg. B. B. Emrgy L P v. Amrr Energy ,Pr^iorz Co, L.L.P.,

2008 WL 216583 at * 11(N.I3.T'ex. May 23, 2408) (citing Kot hmm v, Boley, 158 T'ex. 56, 60w

I:' . .
61, 308 S.W.2d 1, 4(1958). "[RI 'asion of a leaw by a lessor reHeves the lessee from any

`obIigati on to rormciuct any a tion on the land in ordef to ° tain the leasd in "foace pendii a

judiciat. msa3ut . ion of the ctntraversy bdwem the lessee and Ieaai over tEie vatidity '6f the - • ..

Ieas&" ^heyern Resources, Inc. v: Criswell, 714 S.Rj.2d 103, 105 (rex.App.- and 1986; aoEaW

^ writ).

In the pxesm# matter, thae are three Leases at issue, the .Husmck ieme, the

H-ubbsrd Lem; and the Majors Lease. primmy term of the I-lustack l"se w1D expire on

August. 13, 24318. 'lle primary term of the HubbaM Leme wW expire on M=h 1, 20I d, and tlao

prftnary im of the Ma,jors Lem wall expire on October 1%'2015. Each lease ronuins

essentially the same terins, imludin^ a ten (1Q) year -primmy and ade1iy ren^ clause;

= whici PWntiffs and ^etendaztt paid and bkrgilried for as a pait ofthi Lease, At the end af die

primmy t=4 includa`ng any emension thereot if Defendant does not dri1l awell that produres m

paying 4uantitiw, die Lease tyocally terminates.

Def tbdieves 1'Ia.aufiffi' al ` are without merit and not supported by Ohio

Supreaw Court em .iaw. In fact, cwmi Ohio SW e t;owt cw law suppoiU Def 's

paisitaon that the oi1 ahd gas leases at issue m valid and enfa te.. SM G'entraf Ohio Natural

Ga.s A Puil Co,':v:':Eckea°t, Id.;'JIallod i: KIndter; Id,;,and s V. Birat 6ka 6^,r C'a.; Id. .Yet,

this Court bas watftd Flai " ' Motion for Summary: Judgment doWminiq the leascs xt isme

to be void ab biticr. As this Court and all rAumt is iarell aware; once the nemsary issues are

M 961522 J22385."I2 6
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re$o1v4 vwiU be " a Notice -.6f AOpeai af the . .,g .swinzy JW&=i
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By doan$ s€s, th1s Court has putbe*adant 1e , a to* emd hard p - vr in a

dud it (;Ould ut ' !y win thO batdc o^ RVW big 10se the war as the Lftm coWd

t te, during the pendency of this l1tigagcn. For this rown, ft Trial Court must gram

M^'endant"s Motion to Toll the T^s of the es ^a^tt°m^ the pendency of this li^gation.
^ . . . ., .. ' • .

efendant's Motion to Tall.
: :..: . . ..

The M^oe GautityCQuit of Cc ►mraozi 1'1ea^ has aba recently. aeioagriizecl thd

t^i^1i^^ of axi v^I and ^ te^ is ^^p^ ' rem^^°; ^^^rc a 1^a^aer; ^vko^ prop

subject to the lme, has filed a rxarnplebt seeldng to 3zt.rralidats the oil and M 1ease. See, Aree

Waters, LLC v Narthwvod Ene.rV Caaporcrtl'on, Monroe County Court of Common F1,s Cm

Na. (:VH2412-042® In the Northwood Energy Carpvradon , Judge Julie Selmon entemd an

ordcr denying Three Waters$ LLC's motion to stop the to1i1ng, and p ' a1 Northwood Energy

.'_Ccsrporation's tem te.xms to be tailcd during the pend=y of the " lzti^on, A copy of said

Judgment Er*y is aftched hereto as Exhibit "A", . As sok Ws Caun is bound by the mome

'County ^tt^rt cif ^a^rrann Ftea^ case p er^t, ^id f^ir t€^is r^s^- t^iis C^a ^ta1^. t.

Defendant's Motion to toll the tmms of the 1esse-s pending the o eo#'the l1tiption so as to

not proudice the rigbb of Defendant

m CQNQ&SON

For the . ing xmozs, D^ ant^ ^^k Flnergy Corparadan, qwtfully
:.: .... ..^ . •. ^..:' :.
, . ' . ' .req . "t this ODdt grmt Def t's Motion to Toll the 'Ltaw Tmm dm° • ft pendmcy ` : `i •

;. >

... :.. ..
...... 7 ' ^. .
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° Scott M. ZurakdqmW(00690401
Wil ° (3, ®iTill' s (00I3107),
Naftn U. Vau&n (0077713),

^ John A, Bumwortb (0077151),
fimegory W. '^ (0082127^
Alotha M. Cam (00591 57), of
KRUGLIAY, , G S

U RTr C4.L.P,A.A _ ..., . - • ' . . . .. . . . . . .

47751VI n Steit,^CW:tF.O. Box 36963
Canton, ®biv .44735-6963
Phone: (330)497-fl7QtDlFax: (334} 49'?-4t2{i .: .::'.
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C^R.TIFLCA,TE ,.OF 9EMCK.

I baeby a copy of the foregoing wo served by Ord inn {3.S. NTafl

this 22 day of Septemmber, 2012, upori:

Mark A. Ropchock
Richard V. Zurz, Jr.
SLATER &Z LLP

:One C e Plaza, Suite 2210
an, Ohio 44308 - -

Phone; (330) 762-0700
. ..Facc. (330) 762-3923

Jp.
107 West Court Street
Woodsfield, Ohio 43793
Fkm: (740) 472-16$1

ATTORNEYS FOR P 1FFS

Wilham C. Taylor
Kinkaid, Taylor ^ Buyer
50 N. 4th Shtd
1aaesville, Ohio 43701

KeiiinC. Ablwtt,'&iq:
Reed, Smith LLP
225 Fifth Avenue, Suite 1200
lPiusb P vanaa 15222
ALto for
XrO , tna.

cott M. Zwako `( 69040), Of
^.u^ s, cT

€ 8t DOUG TY CO., L.P.A.
A"€M YS FOR DE ANT

.,: .
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IN THE
^HIO:.,':'. .,.':

ERH .^a^:^ ^ • . ..^.^ OF
^j^j[^

_'.'
R d`

°°'71 8;
^. ^. . _'^ , f ... . :l , i .•c ^ _ ^.t , ... ,^:^

T°#REE ^'.ATEFtS, LI;.C
. . - . . . . , . - . .

Gge No: 2012-042 •

. ' • " . . . . . .^w7. . . . . , _ . ... . . . . . - . - . . . . .

. :... . .. .. ... . ..' . ." . : . .. . , . ,. . . . .^ . . . . . . , - ^ . . . ; ' . . .

^iC3RT1^^J^t^ E^€t^C^YCN, ... . : : .. . . . . : •

Date
8.+^^° ^f^^^.

. . . . : . . . ^ . . .: .. . ,^' ^, ^^ • ' ^ ^ • '

^Entry> Auatnt, 4C`a`'siC-

^.W ^^,,.,^^..^.,:^: :.^.<,.^.:^^x:.^.^.•,^ ^^ ; . .^..^a.^ ^..^...R....

The with€n matter is before ft Courton Ptal$i11^s MPotroa to Stbp 71oftRarkdand
DefendatWs M$rr.orandrrm in OM=Won to Ffant^^^ ^^ trorr to ftp 7'olkng Aawd.

Plalnffs b!'oUcn is hereby denied. This ^ou0s rrbr orders hereby mnsh
urachanged.

:(Ct7PIES SENT THIS DAY TQt '.
Attomey Ethan ^ lsg AttorneV FIiti Fr^irhann, A,^ornev t;Im_w' v A.RuwAli, Atl6rrMy
"T3bm= M_ FtiftmiF+ Pnt# AiMrnprr 1 ain K K^st^es'1^a^t

i

JOUiMI&! Paqe^
.^g.... • . : . .,^"^

. ..
^ ' ^.. ^. . .: . '.
^.• . : . . • :... . • • .• . . • •' •

^` .. ^• • _^, . , •
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:.3 . ' .. ^Cttd^FtCH PE.tA^-: . . t^PT OF

f1N PL CQ 'P ilttit3.
: .1V1[O QF, COUNTY, Q Q

_ .. .
^E*`[H'AkN M` -

Clyde A. RuPp, et al.t CLERK OF CflURt s

^ P ^ • No.: 2011-345Cast

Judge Ed L.an8
Sitting by Assignment

Becl€ Energy C.orlsoration,. . ., . .. .

: : . t . JOURNAL 1'
? .. ........................... ................... ................. .:.::.:...:.:...,....................,.. .. .....:..: .. ^ . . .

. . . . .
..

.
................ ..,........ . . .

The abave styled action is befvre the Coart cSn icniam fiom Tbe Court of Ap - of

Ohio, Seventh District, for Monroe County, C3hso. The Court of Ap s remanded this case by a

3zr.d.gement Entry filed on Apri119, 2413. This remand is Iztaitcd to two issues, This Court is to

clearly defzno the cIass and review Defendant's counter claim.

On May 6, 2013 this Court conducted a pxetrial by phone with the attorneys for the

r... 'rre patfiies. Tb , this Cour# entered a scheduiing order for the fiIxng -r^f briefs. That

order been complied vvl.th,

The fu-st issue this +Court musf address is the defitiinr^i of tl^e class. .:'I'dai Plaintiffs ass6it

that the class should be defined to include atI pasons who are 1 rs ofproparty in the State of

Ohio, or who are sucs.essaxs in interest, under the standard fozm oil and gas lease with the

Defendant, Beck Energy Corporation, known as "G&T (83)." The Defendan t notes ftt the

Plaintiffs 'm their amended Motion for Class Cefitifcation, only sought to have the class consist

of Ahortroe county '4andow.ners.

Fcrr a Tawseal.t th !be ir^aaiata^zes^ ^s a: class acdo'zi under Civ.R: 23; ari identifiable class

Page 1 of 4
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; . . . . ^ .-.. . ^ ' . : -...^.. ...,'-;:;,.^. . . . . . .. , .. ' . ... . .. ' ..'' ' .. . ' . . ' . , '

.:mu^ exist arid the def^tiou bf the clsss mi^st be .. bi w: War)a& v; €^cr^te Mgt; lrac
^- ` ^ . ' .. . ^.

^19$8} 36 Obit> St3d 9I.';A dekripti6z of a class is 6ffi^: . j6 if it as . . 6ti^e1y

feasibl^ I:ak the Couzt to de^ " wl^tifier ap 'cular ijiiividhW is aixaber: I^aiilr6nv.

Ohio Sav. Barrk (1998), 82 Ohio 8t,3d 67. A trW court has wide dlsmdon an dmribbag a class^^^.... .

and cau sua. Vante modlfy a class description requ.e . by a party, as long as the chosen

description is aznarnbigtious such that all plaintiffs = sufficiently id ° ble. Rztc v. Baly

:8'lrunb Enterprisesr 2003 Ohio 3645 (8* Uist.), (Also, sw Baughman v &ate Farm Mwhual

Automobile lmurance Company (2040), 88 Ohio St3d 4$0, where the Ohi® Supremetciiirt sua :

,spou4e modified a class descriptl:ori), . In fact, the law' in Ohio not only 'ts,buj encourages a

trW court to modify a cWs. Kon=ewsk Y. Ganley, lw., 2069 Ohio 5827 (e Dist.).

Accord°angIy, this Court 2w discretion to describe the c.ertified class in any mwner wbich

complies with Civ. R. 23 and the intepret%ve oaw law, fcare, this Court b.emby detemiim

that the definition of the class in this action sha,i.i be as follows:

"sI.1 persons who are lessors of property in lhe State of Ohio, or who are
..successors in intmest of said lessors, under a standard form oil and gn Iease with
Beck F.nergy Cvrpoas#Ion, known as (G&T (83r, where Beck Energy Corporataon
,Ias neither drIled nor prepared to driII a gWoiI well, nor included the property in
a,. g unit, witiaan the time period set forth in pamgraph 3 oI`said Lease or
the er"

This decision, this Comt"s prior summmy judgment, declaratory judgmeut and qtdet title

relief Wlies in this case to C members oftZe olass in existence on September 29,2011, the date

of filing the original class action complaint in tbis action.

7'his is the class delane'wion that best serves the ia.wrests offinaI t̀iy, judicial economy and

justiCe. D °^h of the members of this class wW natbe dxfficWtn This is a clear aud "

:inW'biWu.s c:[ass ttefistiticm. : R ws'II lve the,se issues once and for "ali and pmvertt years 'rsf -: .

FaBe 2 of 4
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, ,^ . • .. . . .. .
: • 3be 3'laaritiffi se^ ttais t6 6 . t33e D6fike n'.s Answa

and Counter ^Ciaims for being fled out of i-We. ' T he Defendants Mem dum in Opposition to

Z. Piaiztts.ffsMafaon Fvr a Further Order in Aid of Appeal sets out in deto what tids CouTt fuads to

be an aocurate time line afttie relevant dates on this isme. This Court finds tW Bcck Encrgy

Co.rpamticau`s Answer and. Counter C3ahm wue timely filed. However, this Cout specifically

finds that the Defendant's Comter C"1sim^s for deci ay jud.. f, srient m} "on, and

qu^iet t^tl^ are mb^t ^ad res judi^.^a as•^1 of tiie issues -raised in the -^3e^'^nd^t's •azid

counter ciaims have already been. dccidecl by this Cvtrt in its prior decisaons, The Defendant has '.

.fully participated and argwpasatzan xti regmroi to thtse assues" Add^oMiy, :Cef ts

caunta claim for estoppel faUs to state avriable claim as the doctdne of estoppel does not cxeate

a cause of sct%on, it. ^revents a party from raising ae° it would otherwise iave.

It is hereby ORDERED that:

.(1) The class which was certified i.d the February 8, 2013 Dexisioaz and Order on

-".Plaintiffs° Motion for C3an Certification is tow defined as follows:

4091 persons wixo are iessms ofproparty in the State of
C9hio, ox who are mmmsors ara " st of sssd Iesgars,
under a sbndaafl and gas tase with Beok E=V
Co 'ong known as (G&T (83)", whem Beck F.n
Corporation bas neither dr33led nor prepared tD drill a
gas/bil well, nor included the propmty in a drffling unit,
within the tame pmr4d set forth in parsgmph 3 of said Le,asc
or the'! T.rr

. • . . .. . . . . .

^2) .; The ^)^ecisia^ Cii Peizdz:^ Motion a.^ July 12; 2012, the ;To^xia^ En^y of July 3 I

,?age 3of4
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2012, tkte ision And Ctrdej on'Plazniiffs' anoti6ji for Class 'Actzoil
;, _.. . . .. . ^ . . . . . : .. ' : .

f February 8, 2413; asgQaAjb^ -6 Oader oh XTCs Nfotirrn^ td ^nierveae of
. .. ,.. . . :. . ..

24DI3, and a n y and al1 p r i o r Docket- and J'ommal es .

including the decldzstozy, quiet title and other rallef ted therein, apply to

eacb: and every member of the omtffled clm; andrt

(3) I"'he Answer and Counterclalms ofthc Dekndai-A aFe moot in as mnch ss the. .'.' .< -. .- - _ • .. .
. . : : issues isiser7 fficimin ^,ne now =ciist and juditau; and

Ttie 3ciizraal of 3uly 31, 2012 Is s appealable order a>aa there is no just :,_.: _... .^

masbri for delay.
^. , . .. ^ .." .. ". ^". . " . - . . ^ , :

{ S } T b i s Ja i s a fma . t a Ie ordsr and there is na ju,st reason for delay.

.ALI, OF CH IS ORDERED A13 ED ACCOItDTNGI,Y.

ENTER AS OF DATE OF I"'ILING;

3 : .. ..

2 %WV ^ane

: Atfarney RWpchoc
Anorney Ztirakow's ' , aves
Attasney KincaitlMylar
Attarney Abiaatt
Attomey Peters
Attorney Pollis

. •:P4e 4 crf 4
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F CO^, ^
MONROE CO 9 tl d}

:. .. .
C^.,'^'L►^ ^ ^'E_^^ ^ ^^,,

CASE NO.-20I 1-345"

VS• jU ,^^^D LANP,

BECK &NER CO.. . ^TIO. M

=^+ib'LWLt3o5. ^

^^ 7^^^^a^ darg, -B^ Energy C^r^p^.^o.r^ °^^ 4^3ak by 'd

"th^ ^pbd ^ainsd^VWtUi^ ^utsu '^s ^^ ^^ ^ ^^ ..^- s ^^^^^^

md ga Lmes mtffcd ^to bow= the clan ac^^ ^lalu^ (hmkafter 0011cWvejy "^^m

action P3.aintft`) and Bee1^ Energy CoWratton f^ September 14, 2011, the date &e caj"

&ft (3) nmoti Plain#;^ (benimfla A^umed ^^=dffi'`) filed thur Complaint, ^g the

: tWency of this li° °on. " ,'T*1,I4 aw Lea= , tem is bec'Ns^ ^ ^^^ the Chn aeficn. : . .,., . . . ^
Pl^a^' d 11^ic.k Energy's ' . sts sbd'1d t^ S^v^ ^^ of Aj ` :11^d ^^ .

_. .. ... - ,.. ^ . . :. . . .
«.oa' '.,..4.3 ..z. • ^e-n,^. ^ awa maxxr^ as^x f^r^< .f3.

,
I^^

.

13^ ^ Suppora is anw. ed hereto and !1^ ratbd

. ... ... _ ^ ,. -
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ScotthE 45 ^,t9f
^i1^xL. : S, GRllT`l^^

Ufr "T°Y CCJ., I,.F.A.
4775MaaMa Sbvd NW/PC2 Box 35963
CaatM Ohio 44735-6963
P o: (330).497°0700I,F= (3361) 4974,020

& : s vv^i gd:com
A'I"Tt3 s .F®R DE ANT .E ...

I

during the pendmcy of the litigation, for the followang r ns.

(1) Case law supports Beck Energy's request to toll all tams of the oil and

gas 1.,easas entavd into betwom Be& En and the class action

(a)

;; .

._..
'. , : . ^ °^ Y .^ ' . • ^.: . : ,mt) . S JPd}RT
•. . -

'...,•--..a,

.. .. ... ... , . .

^D_UMON

The Courfi mwt gmt Bw3c s motiori -to 'To1l all tc*ims of thc- .. .

Fltst, if the C:outt does not grant the Motion to Toll,
the Leases could tamanate during the pendency of
"tbis liti,gation emising . arry . and unfair
pr*di= to Beck EUCW if thc Seventh D1^^
Cowrt of Appeds andlor iffie Okdo S pme Court
d inm Seck Energy's `Leases we not void ab
t'nigia as against public palicy •. .

(b) gecond, the fai.live to toll the Imm exposes tbe
olMs action Plainfiffi to future liti `an by Be&
P-necgy, for lost mvmue, if the Seventh Dist'sct
Court of Appe tlsls CaurVs dwlsacamm
coa.c g the Leases are not void ab xnido gmd the
:E.Aases taminate during the ^endmcy of tbu
lltagaflam

. , .. ..; .... ..:. :. . ...' ^ . .:
(2) ^^bt l^o^oe ^^nt^ ^ l^^ p ^^ f^d^ lt a °ate ta tofl an

. ,. . •,.. , . '
dff^^d go leae's teim, during the penciency `of latxgation, whers tbo' valsditŷ  of the leaib ^

rhallanged., See Aree A'aters, .XLC v,Northwuad EnerV CarF, Mmoc Couvty cme No...

7l4=1 i22585.^]z 2
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'^.,,..,:,°...^,. ^'..,..^ ' - . . . . _ , , - . . . . . ,

2012w042 (Au,&° "9s -2012^ ^ ^ ^ ^^d as Ekllii-bit A'and Ilaira Cdrt^,^.ijt ^^j V. B^ BC,^
. , .. .

Ub C^ Cme Ro9 2013«M. : , . ., .. . . . .. ^ (WY 21', 2013) ^. . . W as Exhibit B.

_. IL EQR

'^e fbllowing procahu-al biswy and fkcts are relevgmt to Bwk FnaV°s Motion

to TiD11. The named Plaintiffi filed their ori ° Compliant for ^^lamtozy Judgment and to

Quiet Title on September 14, 2011. The in=ed Plaintiffs filed their Amended am Aefls^n

Complaitf or^ ^^teiiiber 23, 2011 ^ ^Oie d^^r later, ^.e ^^ ^`^"^ fI^ a ^ a^ ^^d^

: CIas^ ^^ot Coinplainto Beck,Hi di" ^ ^^ a ^^^n to T7'ismi.ss'ansilcsr chaztge of VMue ou
. . ' ,

. . . ° November 30, 2011. ^^ natned Plaintiffs movod for surnmamfudgment ot February 16; 2012.

'^e Cowt gmted the named PWntffs^ Motion for Summazy Judgment and

denaod Beck Energy's Motion to Dismim anJ^^ Change Venue on July 12, 2012, 'fhe Court

joumalizod its Dedsion on July 31, 2012, and ^eek Energy appealed on ^ugut 28, 2012.

Shortly after granting munmW judgment^ the named Plaintiffs moved for leave to f.le a Third

...Arnanded Class ^ofion Complaint on July 19a 2012. `^^ Seventh ^^^et -Court of AppeWs'

remanded. thd matter to ad^i pending 'mc^tions on Septembez° 109 2012, The -a aamed P1ailtiffs

withdrew their Motion to File Third Amendod Class Action COn*8fnt oh Sq*mbct -12; .2012,

aitd ^evexW back to their Second Amended Cla-ss Action Compi^t rNuating mfification of a

elm conszsfing of ot1.^ Mon= County landownets as opposed to a class of Ohio lmdownw°

On Fcbristy 8, 2013^ ^ Court gmnted the nam P1a.° ` " reqwg to cer* a

class° ^wk Fzw^ gpeWed the CouWs decld^on ^^ 71,2011 -nm Svamth ' "d COWt

^...
bf Appeals'imied. . . . a limiwd remand on 19, 2013g in mdoi fai the c^ourt trs $ th^ issue:Apffl

(if dass i^efibitic^^ and ^^1^ -E^ ^'^ peiidijig ^i^^i^s ^° e Co^ i^e^ ^. ^^aon on

Jme 10, 2013, defining the. claw to zftcIu^e au oIsias 3.andownw, xmdcr the ^&T 83 L

Ewa ne&er ilmll^^ nor to drill a pWoil wen, n'or included the PZO*ty

3
^: V ... . .
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a dnlling umt; wi^a t^e time 0 iid sex in P 3 of the :.Be,ck Erz^^y
:::.: . ' .,...

VOWIiA this d .. 'oza. on ]uiy3, 1013.

Bwk ^^ ^ous1y asked tbe Cmn to taU an tams of the rfl and Ss kow

mtered intaa bdwem the named P1aintiffs and Be& F.nagy by way of a znatzsan f1W o,,,

Ocbnber 1, 2012. ^ named Plaintiffs opposed the motion ud the Cawrt ,sahsMeci a aon-ar-al

bearing on the raotion for October 25, 2012. The Court nwer issued a deasivn on Berk

Energy's inotion to toll the leases as to the named P ' i`ffso

June 10, 2t}13, the Coiut impla.edly oed the" Motiiiai t.o Toll wheri it

1ssued a fmal a able oider, on- 1imiW mmmd ftm tbe'couit of appWs, wb' tlie cow

defined the class and found Beck Energy's counterclaims moot and bamd by resjurlicata. see

Young V. Eick, 7" Dist. No. IOMA.191, 2Q12.0hio-1687, 116 (-Mb.e trifillIDWIMezatloned, but

did nat explicitly rule on Appeilee's matzon to sWke when it entezcdjudgment. Under C3bia taw,

`w1Zen the irial court entm judgment withoazt expressly dftrm° ° a pending motiev., the

motion is inpliedly overruled,' ,P'or7^►,^`e v. Parto,^'^, 153 ahio App,3d 207, 2003-0b.icr

3469, 792 N.E.2d 742, 116. 'fhus, 16 xeooad reflects that the trial court implicitly dici deny

Ap . peltee's motion to . striW% Bayus v t^"croc^ ^%rlr .Pr+apeHid, Ltd:, 7h 1?ast Naa. 45 MA

169, 2007-Ohio-3147, 146 C"Me tia1 court judge never explicitty ruled on 1i,m's motion

for re.wa1. Hcwem, it is well seffle,t that motions not expmsty ruled on am deemed xmpl%sdly

averauted. 2a&es v, BalMn (1995), 106 Ob;o Apg.3d 196, 209, 665 2+i.E.2d 736; Kline v.

Aforgcm' (3an. 3, 2001}, Uist. Nos. 63OCA2702 & OOCA2712.

dggisibn ` h9ftdPWig M MdMd° mra 6$. Sieff v. Dav4s; WI'ist.. No.:03A:P-1^9,

2003•^®hi04429, at 116, c^finz H"ayes V. ^5`i^tith .: (1 990), .62 Ohio 'St. 1611.56 N.E. '879>

A 'gly, the trial court deni.ed..Appellanfs matlcm.." (Empbasis added.))

t^^a-^ i ^z^as a^^ 2 ..4
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, . :•:-.O!fi "YuIy -201 3, Bec3c Me°gy ''a ed, ;ta . the Seven& "c^ Ctit^t
.
of

. _,,,:... - :. . .. . . .
^o s1 6f its Motion ta °Tvn, as ii ' f

^ the ^ic^d ^'1^^^'s, 'i"^t, ° a ^.

MeatiaU to Tofl PaWns only to the Plaintiffs cOmPrisaug the olass acfion cerified by the Cowt am

June 14, 2013.

1IL LAW,m ,LGU NT

A. Tolffng ie lt Wben the Y off d(gs L&W

Tolft is reqtrired wbcm Iessar activsly to I^ssee That his- is

t td or sazbject to " llatiiiai,"' sa ^'^ae 'oblZ$atians"of ^essee to Icssar are suspended
,gd^g ^e ^ame such claims of forfeft^re ar^ beara a^s^.'^ dxrartlla Ajac,6 pcbe vWrm,:

687 F.2d 1324, 1341 (I0t,zr.1982); .T3eW F'crssil Far.ejs Co. v. Roa_,h, 103 N.M. 793, 795w797,

715 P.2d 66 (1986) (reversing lower mrart'$ refusal to toll lease in finding &a$ 6can extension of

the [€sil and gw Ieascj teim is an appropriate remedy"); Chesapeake Explaradon, LI„C v.

Yexlence Operating C'cr., 2008 WL 4240486, *4-7 (S.D.Tex.2008) (holding whom rqaudiatican by

lessea oonnei approximately six months praox to end of primary texjm, leaw was tolled sb as to,

put the paifics bark in -thar original position and the lenm be given six mcnft to med

habendum clause oblions)o : .. :
... . . .'. .' .

Tcsll°^ is " . .. . . .^ appropriate #o Mvent a Iessar.who ^ci i y ' tes a 'genee's

leaw from prnfiting from the wrong. B.B. Enau LA v. Devon Ewrgy pr nCo., L.L.P.,

2008 WL 216583 at * I l(N.L7,Tex. I&y 23, 2008) (citing Kathma?m v Bol*^ 158 Tm 56, 60-

61, 308 S.W2d 1, 4 (1958). "[R] `#ian of a lease by a lessvr relieves tho dessm ftm any
, . ,

db 't'ata to c^nd^aat any o `on"oni the land in t^rd^ to maintaa^i the l^ in fom"'`ga:

em"ffie Jessee aad" 1esswr om &6' vatiifity bf thi

lease." C' ne Rasourms, Ina v. Cr&well, 714 S.W.2z1 1$13,105 (TMApp. W 1984

. .. .
7144 122585."12 5„
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Em th6 fiheii are hmdrWs oi Leam at .i^sue as 8 MgWt of the dws. . ...... ..: _ .
^^pusing all landowners, in the 5#aft of Ohio, w ith Beck Energy G&"Z' 83

Leam. ^ ^^ the 14=s ^^^e v " e ° on data, Dogi^ ^e" v g Otpiration d ates,

^ ^e ocmtains essentially the eme terms, iwiuftg a ten (10)°°year, primary tam and a

delay rentd clause, whicb the ^^ action Piainfifb and ^^k EneW paid and b^^^^^^

^ait of the Lease. At the end of the primary terin, including any extengon tho^f, if Beck

Energy-does not dril3 a well that produm ^ ^^^ ^^fifies, the Lease typiraIy term° .

Beck Enejgy" ^uftegti^ has -a tatal Of fot^ appeals pending befare the Seveath

I^strict ^oint €if ^^^ ing ^roii this 'Comt's decision gmniixig Piainws Motion for

^^^ Judgment and cal%fying a elm acdotL Due to the nmber ccfpending appegs and the

CcsMPiexity Of the issues presented, it is anticipated that a decision vdll not be xendewd witi^ ^

next ym° By not granting ^eek ianeTgy°s Motion to ToU - the Court puts ^^ Energy b^em

a rock and a hard p1ace - it could eventu^y win the b^^ on spieal hut 1-ose t^^ ^^ ^ ^

teasft muid terminate during the pendency of the liti$ation,'" For this re.sM the C€^ mun

t Bec^ EncrWs Mo€t,in to 'i"oii ffic Tenns of the Ltam.
: . .. . . : . ...

Furthe€°, faiiluxe tra tb1i the Leitsis .also .°e^^m ^^^ lbiassaction, Piiiiit^s 40

^ss^Ie li^^a^o If this C€^^rt does not ta^^, tho tr^^ of the LcL-xs ^ the Seventh I3i^^

Cowt of Appeals rev^^ this ^ourf s Decision granting Pigdntiffss su=VY j ent, Beck

Energy may seek compomtisn. for my lost revenue it incmTW as a remlt of tbc °os^ of the

Lenes duTing dit pwdcncy of ^o lita$ation° I&e I=sc tam protects
both

parti.e^ ^maintdw the status quo during thp- pwdency rif the lit^gation,

6
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^'tt^U case -^w Xm;ggot Fa ^ T;n A ^^
: . . . ^ .°^. r"°*,̂^&` d^f ^ ^

.. . .. :.... . . .. . . ... ... . ..
M^^ ^^ c6urt of Coidm€n P1em -law ^ ^ ^ . . . . ^^

Enbr&a Motion to Toll All Tems of ^^ oil and Gas Leam ^^em a ^^owner8 whose

pmpaty is M*dtd tD an oil nd sw Ime, has filed a complaint soadng to invahdaft the Iease.

See 7'h^^e Maws, LLC, supra.' In .^ee Wa#en, LLCp Judge Selmon entered an order dcn*g
^.... _

.°^^ ^atusa LLC's motion to stop the tc^^^, and pcrmifted Northwood EneW C 'oe,

I^e terms t^ be tolled dming the ^dencY of the litigation. - ^^ re=#ly$ 7ddie Selmott
, . . • . .

granted a Motion to Toll All Terms of the, Oil and Cla^ I^e in Ca^^, ,s*ra?
^.: : , . .. ' , .. .

This'Court is bound by the precedent wtab^ished by Judge, Selmon m thi 2.7ime

^'"^ater,yb LLC and Carter cam. For this reasou., the COW shoWd ^^k HWgy7s requM to

tOJI all tmn of the Lewes pmding the out^^^ of ggs latigg#on SO 8s not to prvjud^^ the rigift

of either Beck EnaZy or the ctus aude^n Plaistiffsv

rv. W, US ION
> ; .

: . . For the foregoing remns; Beck EneW r^!^^y r^iests 01i, court grant^its
;... .

Motion t6• TO11 All Tefts of ffie, Cil md Gas Lmfs Entered hft B ^r^a C1^ .^^^s^

P1ainiiffi and ^^^ ^ ^^ EiiT°^^ a^.m The toJ^g period would comme='ce

SqA=ber 14F 20I 1$ the date the named PLiintiffs Mect their ComgWZt and continue duriqg the

pmdency of the litigation, including appeak by either pmty.

^eek Eu^ pmpom the ^^g ponod " on the somth day f^^owing the

: date the time period w& for a '^ a roac^ of ^^^ ^f the C€surt's l&st _ bip, judgment

At the ek °on'O# ihe'to1^ paio38 ^^k Encig^ and ^Y SUcOWSs,.1`&,qdgns wiauld '

ExTmW A.
:. 2 f^^W ei EXhlbit B"

7?
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havc as in time tm mect'axiy and all 'ah#igatiom undea° ^the ait :es'as they had as af

fibe t6 ° oal„ Bec1c Ena°gy woutd bei pmhilia g

acay Wells pwsmt to the cr^ and^L=m ttogaL

Scott M. Of

& Dt7UCHERTY COs, LY-k
4775 Munson Sfirk NW/Po Box 36963
Cantan, Ohio 44735-6963
Phone. (330) 497-07O4fFax. (330) 497-4020
uurakowsld@kwgd.com
A'ITO YS FOR bEF AN-F

. ,. .,. .
7I4-If ZZ3&5.W -GiO]Z - ^
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.^nF I R^Q
,`, . .. . ^ . ; ^ ^.: . •

I hir6b3^ cbpY of fhe fsyregoiiig was scnt by U.S. 1VJ€ai1,• .'

p t to Civ.R. 5(B)(2)(c), this day of July 2013, to:

Mak A. o* ]Esq. Wy ` G. Taylor, .
{ Richard V. Zurz, Jr., ^q. K.#ncaicl, Tqlrnr & $uyar

Slater & Zurz, LLP 50 North 0 Stmet
One Cueade P1aza, Wte 2210 2~an ° ia, Ohio 43701

i . . . .: . Akmn, dhio 44308

-EqIfevin C. Abbott,
y W„p i^ '&q• R '1ffi LLJP .

.107 West Court Shvd 225 FifUi Avwur., Suite 1200 '.:.•Wo eld, Ohio -43793 PittsbwTh P vania 15222
-dWrneys}'or Platr^ti,k^s .rtttnmm ^'c^rATO Erurgy, Inc.

Zm-akeScott M. w° C ), of
KRUG A G THI,3
& DOUGHERTY CO., LP.A,

ATT€3 YS FOR bE ANT

• 71^i l?.^SSS.#D^04I2
.: ::^
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The wfthln M is -he^ the C . ` on P'WnWs Mofiba b ^,^ r
"a-Madt°s Ma-,,mvnd&m b (Wo-^ to Fkfnffs MAm to ftp Ta

^Pla' ° s M O IS. ied, . '^ Comfor Prior'wdem [Weby
Period

am . ^

...: ... .. :... : .. •.. ..,. ::, . :..• .. .. . . '
^ .....SENT THIS DAY -to: : : ; . . . . ' . .: . . . : :(COPIES

;4tkms^ Eftr,'VM*ft , Aftomey Fft Fre , AF#arai6Y ... ::
Thmmts K F ie, aor K. _ Nark)

Id.
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^a wc . . .

Xvtt M. Urakoi"rski
Dfrect Line: (330) 2,44-2873. . ..^ .. ; ^ ^ .. • ^

szurakomki@kwgd. com

August 12, 2013

Mark A. Ropchook, Esq.^ :. . .
Stater & Zurz, LLP
One Cascade Plaza ., : ... : . ... .. . .^:^::......- • ^.:_. : ^^ . .
'Aluon OH 44308^^:; . .^ . ^ .. ^ . ^ ^ : : . . . . • .

^„,..... : :. ^ •^ - • .. . : ^ -,: .. . ...,.. . . . ...^ . , ... :
^t aL V. Be^k.Erse ^ & - Corporcttfan

-Monree County L''raurtaf Co on 1'leas Case7Vo."2011-CV-345
Beck Energy Corporattrrrn 's Intent to File For Injurt cdw Relief,
Pursuant to Ohio R. App. Procedure 7

; . Dear Attoaney Ropchock:

;•:E The purpose of this corr ndence is to notify you of Beck '1^nergy Corporat1on's intent to file a Motion
for In,junotive Relief with the Seventh District Court of Appeals as a result of the Monroe County Court of
Common Pleas' decision and Entry dated August 2, 2013, regarding Beck Energy Corporation's Nloti®n for
Tolling.

Should you have any qnestions please do not liesitate to contadt me.

Verytruly yoUrs,

Y3Cr WILKINS, Ci TTHS
& DOUGTERTX CO., L.P.A.

Soott M. Zurakowski

SM2fvr
..• ^ .. , .

cd: Kevin Abbott (via emcaBXY ^. ... .: . .
, Clair Dickenson (via email),. . . .. .. _
Andrew Pollis (via emafo

.00636774112238S:00-0012
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vs.

4

AUG 2 2 2013

SEUENT11 DISTRICT C{3URT OF APPEALS
MONROE GOUNIY OHIO

BfTH ANN ROSE

IN 'IBE COURT OF APPEALS OF OMO
vTN7C^ APPELLATE DISTRICTo `V
:^ONtOE CO UNTY, 01110

^LYDE A ^^Pl', et al,,

Plaintiffs/Appellees,

BECK ENERGY CORPORATION,

Defends,nVAppellant.

1.

CASE NO. 2013 -M0-1 I

On Appeal from the Monroe County
Court of Common Pleas
Case No. 2011-345

;: PPEL NTBECK E ' RGY.CORPO AT^ON^ EMERGENCY
^^^ ^ SET A^ ^ ^ ^ ^^^ ERSEDEAS BO-ND

RODU^ONT

Appellant, Eeck Energy Corporation (°`Beek Energy") moves this Honorable

Court, pursuant to App,R., 7(A), to set aside the trial court's imposition of a fourteen million

dollar ($14,000,000) bond. App. R. 7(A) provides a lnotion for such relief may be made to the

court of appeals, provided the motion illustrates 'Imt the trial court has, by jouznal entry, denied

an application or failed to afford the relief which the applicant requested."

Here, Beck Energy moved the trial court for an order to stay execution of the

judginent, specifically without the requirement of posting a superseciem bond. However, the trial

court granted the relief only in part: it issued a stay, but conditioned the stay upon the posting of

00622634-1 /22585.00-0012



a fourteen rnillion dollar ($14,000,000.00) bond (Exhibit A). Indeed, filing a motion to set aside

the bond amount, in the trial court, would be iynpracticable given that it already considered the

request of not imposing a supersedeas bond, but rejected it. Such an application is neither

practicable nor contemplated by App.R.. 7 or R.C. 2505.09. Accordingly, Eeck Energy now

comes before this Honorable Court, requesting a modification to ret-lect the relief originally

sought; i.e., no recluirernent that a supersedeas bond be posted.

11. ^^'E &^^ MT

A. 'Under Ann.R. 7. this Court May Ke_yiew the Triai Ce►urt's Decision
g a nf E l°acuti^n.,ftegaolm

Civ.R. 62(B) does not mandate a bond before a stay can be granted and "the trial

court may exercise its discretian and stay the execution of judgment without requiring the

appellant to post a supusedeas bond." YT'laftlatch & Co. v. Stern, 9^' Dist. No. 15345, 1992 WL

205071 (Aug. 19, 1992). Further, this Court explained in McCarthy v. Lippitt, 7th Dist. Na. 04-

MO-1, 2004-Ohia-5367, 13$, that "[t]lxe Supreme Court of Ohio specifically adopted App.l7. 7

to allow for review of a trial court's decision denying a motion to stay pending appeai." In

accordance with this power to review, Beck Energy requests that the Court reconsider the trial

court's bond determination.

It is not disputed that the trial court is ordinarily better able to determine whether

a bond is necessary to cover the potentiallasses to appellee if appellant should lose the appeal.

However, i.t is im.pczrtmt to recognize the purpose of such a bond is "to secure the appellee's

right to collect on the judgrxent during the pendency of the appeal," Mahoney v. City of Berea,

33 Ohio App.3d 94, 96, 514 N.E.2d 889 ($s' Disk.1986). Significantly, in the present matter,

Appellees did not request monetary datns.ges, were not awarded monetary damages and only

00622634-1l22585.00-0012 2



sought to have the ti°iat court declare certain oil and gas leases void as a.g ° public policy,

which the trial court ultimately found.

B, ;No Bond is R nired Ens1+et° thl Facts of thzs Case,

1. I`hi9 Posdng of a. Bar^d is Onty R.equi'.red W'here a J. . ent Has
Been Renr%d,^'^at° Mon- ° Damagesa

A bond only serves its purpose if an appellee has an interest at stake that could be

lost or squandered by appellant during the appeal. As noted above, Appellees never requested

monetary damages and none were awarded by the trial court. Rather, the trial court improperly

awarded declaratory relief, in the summary ,judginent proceedings, thereby finding Beck

Energy's leases void as against public policy.

In addressing the necessity of a supersedeas bond, courts throughout Ohio have

consistently concluded that a bond is only required where a judgment has been rendered for

inonetary damages. See Boothby v. 7'wp. Bd ofZonxng.Appeals, 12tb Dist. No. CA2000-08-062,

2001 WL 30622 (Jaaa.8, 2001); Trademarkh'oarae.s v. Avon Lake Bd o,fZontng.dppeals, 92 Ohio

App.3d 214, 634 N.E.2d 685 (0 IDist.1993); Mahoney, supra; Houghtalfang v Medina Bd, of

Zoning Appeals, 134 Ohio App.3d 541, 731 N.E.2d 733 (9P Dist,1999); Martin v. City of

Bedford Heights, e Di.st. No. Ta725s 1998 WL 51854 (Aug. 20,1998).

In N'atl City Bank Northeast v. Beyer, 6'' Dist. No. H-99-017, 1999 WL 1203742

(Dec. 17, 1999), a case addressing declaratory relief and the need for a supersedeas bond, the

court specifically deterrmined that a bond was not required because the underlying action was a

declaratory,judgment action. The court reasoned:

No judgment for money damages has been rendered in this case.
Rather, this court has dete ° ed that the Beyers are the rightfa.l
owners of their sister's share of the corpus of a t.rzast preseratly held
by National City Bank. Moreover, * * * no purpose would be
served in requiring New Jersey to post a bond under the

00622534•1 /22585.00-0012 3



circumstances of this ca..se. The Beyers have no interest at stake
"that could be lost or squandered by" New Jersey while the appeal
is pending. .Id. at *3,1999 WL 1203742.

Sinxti.larly, in the present matter, the judgment rendered by the triai court only

involved declaratory relxef - not monetary damages. The txial court determined Eeck Energy's

leases are void and Beck Energy is chailenging that determinatian, on appead. However, in doing

so, .Appelims have no interest at stake that could be lost or squandered by Beek Energy wlute the

appeal is pending. °'I'berefore, as in the Beyer decision, a supersedeas bond is not required due to

the nature of the relief requested and granted by the tria.l court.

Finally, the language of R.C. 2505.09 also supports the conclusion that a

supersedeas bond is only required where monetary damages are awarded. The sta.tute's langu.a.ge

requires a supersedeas band "in such sum, not less than, if applicabie, the amount of the finai

order, judgment, or decree and interest invotved, as is directed by the court that rendered the

fma.t order, judgment, or decree that is sought to be superseded or by the court to which the

appeal is taken." (Emphasis added.) The inclusion of the language "if applicable," in

referencing the amount of the bond, indicates the amount should be commensurate with the

amount of the final order, judgment or decree. Thus, a bond need only be posted when a sum of

money has been awarded as damages by the court.

2. Even If the E`ourt Canclude,s a Super,redears Bond is Required,
AppeUms .Faikd to Establrsk R't'ta1D ges Tlaey May Suffer
Pendang.AppeaL

There is no evidence establishing what damages Appellees may incur while this

appeal is pending and therefore, the trial court's imposition of a fowrteerl million dollar

($I4,000,000) bond is not justified. The inaposition of this bond amount is merely based upon an

1 Th.is conclusion is frather suppaxted by the argument contained in Section (B)(Z) regading Appeltm` fkalua°e to
make any showing of damages they may aYaci3r while the appeal is pending.

00622634-1 I 22585.00-0012 4



alleged potential injury. In fact, Appellees presented no evidence, to the trial court, in support of

their argument that they will be harmed ffimcially because of potential changes in the oil and

gas market.2 It is pure speculation to conclude that if indeed the leases are fourad to be void on

appeal, the new leases Appeilees may enter into would be less lucrative than the leases they

could have entered into while th^ appeal was pending. This speculation on Appellees' part is

not the type of evidence a court should consider when determining the amount of bond to be

posted.

Absent any evidence regarding potential darnages to support their request for a

bond, including evidence that Beck Energy is not in a position to pay damages that may accrue

during the pendency of the appeal, the trial court erred when it set bond at $14 million dollars

($14,000,000). Bond should not be based upon a potential for injury and speculative damages,

3. Beck Energy's Business S'tanding and Ties to the Cra ity
obvirr#e t#e Needfor aSuperserleiu Bond'>

When considering the evidence and facts as presented before the trial court, the

purpose of a bond in this case is obviated due to Beck Energy's ties to the community and

business standing. An Affidavit from Raymond T, Beck, President of Beck Energy, attached to

the Motion for Stay in the 1r%al court (Exhibit C), demonstrates Beck Energy's financial

solvency: the company has been in business since 1978; it has entered into over one thousand

(1,000) oil and gas leases; and it has paid landowners more than twelve million dollars

($12,000,000) in royalties.

Further, Beck Energy has well-est.ablished close-knit ties to the community: it

has continuously and properly niai.ntained all perniitsa it has cooperated with Iandowners to

ensure the safety, protection and environanental quality of its leases and wells; and it maintains

x See Hewiaxg Trszascript, July 23, 2013, pp. 15-28, attached as Exhibit B.

60622634-1 / 22585.00-0012 5



offices in Ravenna, Ohio and Woodsfield, O.hio. See Irvine v. Akron Beacon Journal, 147 Ohio

App3d 428, 451-452, 770 N,E.2d 1105 (9* Dist.2002) (ing that no supersedeas bond was

required given appellants' solvency and vaell-establis6ed ties to the caznmunity.)

TIL QQNg1LjU:^10N

Under App.R. 7, this Court has the authority to review the amount of bond

ordered by the trial court. In doing so, the Facts of this case support the conclusion that a bond is

not required during the pendency of this appeal because (1) no bond is required for the appeal

of a declaratory judgment action; (2) Appellees failed to establish they will be damaged and the

amount of the alleged damages; and (3) Beck Energy's business standing and strong ties to the

community make the posting of a bond unnecessary, For these reasons, Beck Energy requests

that the Court grant its request to set aside the supersedeas bond.

Respec Zy submitted,

M" , %alluk.
Scott M. Zurako iCi ,69040), of
KRUGLIAK, WIL S A GRIFFITHS
& DOUGHERTY CO., L.P.A.

4775 Munson Street, N.W.dF.C. Box 36963
Canton, Ohio 44735-6963
t'iaonee (330) 497--0740/Fax. (330) 497-4020
szurakowski@k:wgd.coxn.
A1`"TtJRbEYS FOR DEFENDAN°I`IAP'PELIANT
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I hereby certify tbat a copy of the foregoing was sent by Oxd.in.ary U.S. Mail,

pursuant to App,R. 13(C)(3), this ^I day of August 2013, to

Mark A. Ro,pchock, Esq.
Richard V. Zurz, Jr., Esq.
Slater & Zurz, LLP
One Cascade Plaza, Suite 2210
Akron, Ohio 44308
Attorneysfor Plaintiffs

William G. Taylor, Esq.
Kincaid, Taylor & Buyer
50 North 0 Street
Zanesville, Ohio 43701

James W. Peters, Fsq.
107 West Oowt Street
Woodsfield, Ohio 43793
Attorneyfor 1'laint^s

Kevin C. Abbott, Esq.
Reed, Smith LLP
2251+"i1th Avenue, Suite 1200
Pittsburgh, Fenrisylvania 15222
Attorreys farX'I'O Energy, Inc.

Andrew Pollis, Esq. Clair E. Dxoldnson, Esq,
1305 Yellowstone Brouse McDowell
Cleveland, Ohio 44121 388 S. Main Street, Ste. 500

Akron, Ohio 44311
Attorneys for X7'{3 Energy, Inc.

Scott M. Zurakows ° D 9040}, of
KRUGLIAK, WILKINS, GRIFFITHS
^'i DOUGHERTY CO., L.P.A.

ATTORNEYS FOR OEFENDANT/APPELLANT

04622634-1122585.00-0012 7



ApL^

^ THE COURT OF ^^^^^ PLEAS
MONROE COUNTY, ^^O

CLYDE A. HUPP, et &I,

Pxaintfffi,

VSo

BECK ENERGY CO^^^ ATIONx

Defendant,

CASE NO. 201I -34S

:!L t^T i^r Cu^'.:.
^!: •:e?C t+.^^rr4^E PL EAS

• ''f^^ ^ ^ /1.1Y

2013 AUG 15 P l l !: t 7

CLERK COURTc

^^E ED LANE
(sitting by anagnment)

This matta is before the, Court upon Defendant ^wk Enagy

Cozporation's Motion for Stay of Execution of Judgments Pcn+3^^ ^ppeal, plaintiffs

filed a Mem^randum in Opposition and on July 23, 2013, the Court .^^ oral ents

from both Beck ^^^ Cotporation and PIaintiffis, 7he Cowt finds that j3mk F,nergy

Corporation, upon the posting of a supmeden bond approwed. by the Coun as sd fsrffi

below, is entitled to a stay of execution of the fol16' juclgm+^^:

Decision granting s^^judgment iu PtaiDtaffsa &vor on July 12, 2012,
incI " joumalizafion of the Courk's decisionon July 31,2012;

Dexzsion granting s:hm oerti.ficefiox^ on Fcbruary 8,2013; md

DeoWcsmm defining the class and fimJ'zxk^ Beck Energy Cmpcr$taoll°s
counterclaims moot and banW by tes judicata ou June 10, 2013.

00597010-2/ 2256S.00-00 12



,

The CoW fwffier finds Booc Baergy ^Kmafia^n is required to post a

^ en bond in the mnount of FOURTEEN ^^^^ DOLLARS ^^ CENTS

($14,0O0,000.00) to be roved by the Court as a condition of ^e gtay of execution

being ^ffccfive.

Thmfore, the Comt hemby grants Beck Energy Corpazat€ozz's Motion for

Stay of Execution of Judgments Pending Appeal. The Court Ruther cardm that Beck

Energy Corporation is required to post a supmedus bond to bo approved by tbic Cowt in

the mnount of FOLTR'IEEIV MILLION DOLLARS NO CENTS ($14,£100,Uoo,oU) as a

condition of the stay of execution pending appeal being effective.

IT IS SO ORDERED.

Entcr as ofdato o#°filing.

^^
RMOE LANE

7fiS 19 A FINAL APPEALABLE ORDER
AND THERE a a NO JUST REASON
FQR DELAY.

I

00397070-2 / 22595.00-0012 2



o l

.r ^

211 IN THE COURT OF COMMON PLEAS
MONROE COUNTY, OHIO

3 1 * * * * * * * * * * * * * * * * * * * * * * * * ** **

4 CLYDE A. HUPP, et al.,

5 Plaintiffs,

6 v.

7 BECK ENERGY CORPORATION,

9 Defendant.

CASE NCt. 2011-345

JUDGE LANE

}I -^* :k**** * * * * * * * * * * * ** * * * * * * * *

li

11

12

13

14

is

16

17

18

19

20

21

MOTIONS HEARING

Transcript of the proceedings had in the
above-captioned matter held on July 23, 2013 in
Courtroom B, Washington County, ®biQ` before THE

HONORABLE ED LANE, Judge, Court of Common F1eaS, Monroe
County, Ohio, by assigraaaent. `

CHERYL G. MUNSON
Transcriber

REALTIME REPORTERS
713 Lee Street

Charleston, WV 25301
(304) 344-8463

CLY^F; A. HUPP; et al. v. ^E 2K ENFRGY CORPORA'^ON 2on.ous.
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MOTIaNS REARINaL"T 15

I Ohio Supreme Court. So, I'm -a the motion is denied.

Okay?

And I don't think it's necessary for the

Court of Appeals' ^^cisione I think it's -- and I think

that when it comes back, if I -^ if ^Ou prevail and if

I'm affirmed, there'I1 have to be a new notice in that.

T1^^^e we go.

9

7€9

11

12

13

14

15

16

17

is

19

20

21

22

23

24

Okay, the second motion that was filed

with the Court, what do you want to address, second one?

MR< ZURAKOWSKI: Your Honor, if we could,

I think, address our renewed motion for stay?

THE COURT: Okayo Attorney Zurakowski?

MR. ZURAKOWSKI; Your Honor, Ohio Civil

Raale 62(B) permits a trial court to issue a stay of

execution of a judgment without requiring any bond.

Beck Energy is solvent, having negotiated over a

thousand leases in 12 different counties ira Ohio. It

has close ties to the community, having paid lessors,

landowners over 12 million dollars in royalty payments

since 19?8T

The question for this Court is, is Beck

Energy entitled to a stay of execution wathraut a bond

being required? And we believe the answer to that

question is absolutely yes.

^^IrDE A. HT1`PP, et al, v. BECK ENT. RGY ^•'^^ORA'^^^ 2N 14145



^^T10?^^ ^ARING 16

I think it's clear ^^ ^^^ I think the

Rupp Plaintiff's Counsel would agree with me -- that

this Court has the discretion to enter a stay order

without requiring a bond. And so, I will submit that

what we've set forth in our bri_e^^s in that matter, is --

is enough, and not to wast^-s the Co€arG' ,..^ time, as -o

'T'k^^ COURT: And ^'ve read your briefs,

gentlemen, and actually made notes and underlined them,

studied them, took them home and read them. I actually

read some of these last _- some of the stuf f you gave me

last year on my Thanksgiving trip to California.

Okay, Attorney Zurk (sic)?

MR< ZURAKOWSKI: Your --- Your Honor, may

I have a few more minutes® please?

THE COURT: Zurz. Ohs yeahe Zurz, Okay.

MR. ZURAKOWSKI: In determining whether

I

4

5

^

7

9

9

il

13

14

1s

16

17

18

19

20

21

22

23

24

to require THE COURT: Dcan' t take a breath; I' l1 --

I'l1 rule.

MR. Zt1RAKC?^SKI4 -- a bond, the Court

miast consider two relevant factors.

THE COURT : C^^ay.

MR. ZURAKOWSKI: And those are the only

two relevant factors to be considered by this Court, and

".^" W A. HUP^', et a]. v. ^iVW^. XN"^^.GY ^:O^`OR^1'^t^^ ^^^lj-^^5^. a
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^

ff

la

11

12

13

14

15

16

17

48

19

20

21

22

23

.24

t those are Beck Energy's solvency and whether Beck Energy

2 has well established ties to the co^unity,

3 Beck Energy is solvent. It's been in

t business since 1978> As I said, it's entered into over

i a thousand oil and gas leases with landowners in the

State of Ohio, it's paid those landowners over 12

million dollars in roya1ties,

In addition, it has very close knit ties

to the ccsmmurzity. It has c^rilW.ed and operates currently

caver 346 wells, as I said, in 12 different counties.

we believe that Civil Rule 62 (B) clearly

indicates that there are two factors for this Court to

consider and two factors only, and that's solvency and

ties to the community.

Trt addition to that, I tb.ink what you're

going to hear from the Hupp Plaintiffs is that they're

going to be deprived of some ability to Profit or may be

subject to future fir^ancia1. J.csss. But those are not

factors to be considered by this Court under 62(B) when

determining whether to grant a motion to stayo

Plaintiff's arguments that their clients

are somehow going to suffer some loss, doesn't withstand

logic and it's pure conjecture and speculation when you

carry this to its legal conclusion. And as the Coaar^

CLYDE A. HUPPA et a1., va BECK FWERGY CORPORATION 2011345
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^^^^^^^ ^^RING 18

has indicated, it's read the 3ariefs,

I will say thisd Beck Energy stands to

lose a heck of a lot more than the Hupp Plaintiffs. The

Plaintiffs have asked that this Court ^^^^^ a motion for

stay on condition that Beck put up a 50 million dollar

bond. And the Hupp Plaintiffs have set forth in their

briefing a formula, assuming that every one of the Hupp

Plaintiffs class members' a^^ea^e is worth $3500 an acre

as far as a signing bonus. If we use that formula and

you calculate how many acres that ^^^^ Energy has under

lease mw which is approximately 40,000 -- when

multiplied by $3500, that's over 140 million dollars.

Second of all, one size doesn't fit all.

The differing locations of each one of these 14ases and

market forces prohibit any assumptions on value, as the

Plaintiffs are trying to get this Court to believe. The

amount that a -- a landowner reoea.v^^ for a sign-szn

bonus -- and for that matter, a royalty __ is dictated

by the county in which they're located, the township in

which they' ro located, the range in which they're

located, and in some cases, the side of the street that

they're situated on.

So, to say that all of these Hupp class

members who are strewn over 12 different counties in

a

S

7

8

9

10

1}

12

13

14

15

16

17

18

19

20

21

22

23

24

CLYDE A^ 1".. P, et aL -._. BECK ENERGY CORPORATION 2011-3345



MOTIONS HEARIN^-^ 19

I Ohio m- some of whom are situated in the Utica Shale

2 play, others who are not -- just doesn't make sense to

3 1 use this one size fits all formula.

4 Further, market forces continue to change

5 in the State of Ohio as it relates to these oil and gas

5 leases in the Utica Shale play. Ith.i.^k it's no

^ surprise that Chesapeake is no longer flooding the

B market with sign-on bonuses and royalty payments.

You've got Anadarko, who's decided to pull out of Qhio.

You've got Devon Energy, who's decided to ^ull out of

Ohio.1]

13

14

15

16

17

18

19

20

21

22

23

24

Your Honor, finally, we think if this

Court is going to issue a stay ^- which we think is

absolutely necessary in this ^^^^ while the appeal is

pending, without any bond -- the Plaintiffs -- we13y .

there must be language in that order, that precludes the

Plaintiffs from entering into new leases while this case

is on appeal, because that's what's happening. There

are folks out there, that are contacting these

Plaintiffs and the Plaintiffa are ^^ganiza.nq themselves,

and they're entering into new leases.

Now, the validity of the Beck leased GT

83 lease, remains an open issue, and I think we can all

agree with that. Pending the outeorte of what happens in

A. HUPP, et W. V. BECK ENERGY Ci:^^ORATI()N Z^^ ^ ^^_45
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the Seventh Appellate District and what happens possibly

at the Ohio Supreme Court, it^ s an open issue, it's

still subject to adjudication, and the Plaintiffs, by

entering into these new leases, are subjectincr

themselves to potential future litigation for

interference of the contract, interference of the

business relationship, and that's just another reason

why this Court needs to grant the motion to stay without

requiring any bond.

Thank you, Your Honor.

THE COURT: We1l p^^u know, I a m not --

this case has the ®- the largest case I ever had was 44

million. And it wasn't appealed; it was a trial to the

Court. But this -m these are astronomical figures, it's

-a you know, gentlemen. But you say they' re sound; I've

never seen a Beck fi-nancia3 statement. I mean, I dora ° t

know if they _- if they borrowed money to drill, if they

you know, I don' t know what they owe investors, what

you know, I don't know the whole fa.nanoial picture.

And I don't even know what people are

getting for an acre. I mean, you hear everything. And

I--- and I mean, I imagine if you stood out on the

street, you'd hear 10,000, 20,000, 1 - ° I donp t know

where it's at.
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t But if this case comes back, two, three,

2 four years from now and the oil rnark.et° ^ crashed, what I

3 -- well, bo--- is there --- is there a cause for damages,

4 if the case is affirmed and now all of the sudden, they

5 can't get any money out of these leases? I don't ...o-_

5 I've never known that to happen, but I mean, i 6' s a

► natural, judicial progression, but I'm just wondering.

MR. ZU1^KOWSKI9 That m- that is the risk

the Plaintiffs took when they filed this litigation, and

that's Beck Energy's position.

In addition to that, Your Honor, I think

the bigger risk here is, without a motion for stay,

these Plaintiffs are subjecting themselves to potential

future litigation, if the case goes up and is reversed

in some way, shape, or form, and comes back down and

have entered into other leases.

THE COt,TRTa Wells and I don$1w. want an

answer to this question, but I'm going to -- it° s -- I ° m

going to be candid with you. In the back of my mind, I

know, because I saw the -- the sealed document, the

amount of money u_,-,

MRv ZfJRAKO1R1SI{Ie Sure.

THE COURT: -- tkacit Beck got. I assume,

if this is mm if I'm affirmed, they're going to have to

H
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1 pay that money back, btat I don't know that. And that

2 would be a big drain.

3 MR. Z[TRAKOWSKIe We.Ilr i: you want me to

4 answer that, I can.

5 THE COURT: If you want to. You don't

5 have to.

I MR. ZURAKOWSKI: Your Honor, I would -- I

would like to ®® I'm going to reserve judgment on thatd

I may or may not --

THE COURT: Yeah. I don't care whether

you answer it or not, I mean.

MR. ZURAKCdWSKI.; Thank you.

THE COURT: But I mean, I -- I've often

wozzdered. I mean, this has serious corasequences for

both sides. Everybody.

Okay. Attorney Zurz?

MR. ZURZ: Your Honor, Beck is entitled

to a stay, provided that they post the bond and that

bond amount is in your discretion and the conditions of

that bond, again, are in your discretion.

Let's remember what happened earlier in

this case. In August of 2012, Beck filed a premature

motion to stay, relative to the three named Plairatif,^^"

leases. In that mot-ion¢ they indicated that XTO bought

t9
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t the deep rights in those three leases for a million

2 dol1ars, and Beck was offering to po^t ten percent bond,

3 or a hund-rec^ thousand dollars.

4 Now that you've Cerw^fiod this class _-

5 and we leatn now that there's what, 35,000 acres in play

S here -- aIl the sudden, Beck doesh' ^ want to post any

7 bond.

x^
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^elld maybe it' s sPoculative as to what

the 35,000 acres are worth, but we know what at least

7,500 aa.^^^ in Monroe County are worth, because XTO

bought those deep rights from -- from }3eoJce

THE COURT: Mrn®humo Axid you know that

amount, too.

MRoZURZa I know that amc^unt, Judge.

It's 7500 times 3,000, so it' s in excess of 20 million

dollars, so. t^at' s not speou1atIve. At least 7,000

acres in Monroe County, the deep rights were purchased

by XTO, Beck received those monies. So, we don't have

to guess as to -- to what was exchanged. Perhaps the

value of the other mineral rights are in dispute, bu1:.

they have a value, ^udgea

THE COURT: Now, my question for you,

Attorney Zurz, is this: If it's if it prevails, and

I keep saying if a.t prevails, I ^- but it may not, I

CLYDE A. P, et a1, va BECK ENERGY CORPoRA°I`.^ON 2011-345
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I mean, you know, I dan't know -- I -® ^ certainly can't

2 think out of the box as much as you gentlemen can; I

3 mean, you have looked at this so many ways, it's amazing

4 to me, and I d^^ft know how you 1^a-ve time to get this

5 stuff to me so quick -- but if it comes back, and you g..

6 your clients prevail, you're only seeking to have them

7 vacated, voided, and given their lease back.. What's it

-- why do you need money for damages? Why do we need a

bond for --

14

15

16

17

18

19

20

21

22

23

24

a MR. ZURZ: We have not asked for monetary

damages, but Judge, the statutes allow for a bond, even

if no money damages were re€^^^stedo

THE COURT: So, what' s the bond covering?

If you -- it's w- it's -- I mean, what wotzld they need

the a-- what would you need -- your clients need the 25

million for? That's what I'm trying to get my head --

head around.

MR. ZURZ: Because Beck° s aaking for the

privilege of encumbering these properties on a void

lease for probably two more years. There's got to be

some security for that privilege.

THE COURT: So, if they prevail, they

will- have lost the potential to sell --

MR. ZURZ: Correct,

CI.Y-DE A. HUPP, et aL V. BECK ^^^^^ CO^ORAITjo-N 2011-^45
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x THE COURT: -- to lease their land at the

2 toP of the market?

3 1 MR. ZURZe Right.

4 THE COURT: They will, have lost the

> potential to get any royalties if the wells had been

i drilled.

MR. ZURZ: Correct, aude^^ ^

^HF, COURT: But thexe won't be -- even if

you -- even if you -- the thing stopped today and you

got your leases back, they wouldr^^t all get a Utica

wel l e31

13
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MR. ZURZ: No, and they ws^uldW^ all get

bonuses of 6,000 an acre.

THE COURT: Yeah.

MR. ZURZ: I mean, there are -r,. there's

some value there. That value --- I'll admit, the value

depends upon where the prop^^ty"s at, what county is it

in and what township, what part of the township is it

an9

So, I -- I can't sit here and tell you

that we have a figure today, as to what all the mineral

rights of these class members are worth, because I donft

even know whors in my class, Judge.

THE COURT: Yeah.

CLY^E A, RUPP. et W, v> BECK ENERGY ^^^ORATION, 2011R345
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l

2 ^^.

MR. ^URZ: I don' t know where the acreage

3 THE COURT: And that' s x^y fault, because

4 1 didn't make them serve notice, but -- okay.

5 MR9 ZURZ: So, I guess our position is

i this: For years, Beck has encumbered these properties

r on a void lease. It failed to develop those leases, and

o now flip those leases for millions of dollars and it

wants, after you declared the leases void, to continue

to encumber the properties and not post a borad. That

doesn' t seem fair, Judge,

So, I think the amount and the condition

are up to your discretion.

THE COURT: I'm prepared to rule on this.

Is there -- do you want to say anything else?

MR. ZURA£fOWSKIe I would, Your Honor.

^^cause Beck Energy is financially solvent and has

strong ties to the community, those are the two issues

that this Court needs to take into consideration under

62 (B)^

a

lJ
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And as this Court aptly noted, th^s is

not a case where the Hupp Plaintiffs are seeking

damages.

THE COURT : Mm-hum.

CLYI-DE A. MJPP, et a.i, w. BECK ENERGY ^^^^RATION'2+$-1-1d345
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^ MR, ZURAKOWSKI : As the Hupp pIaintiffs

2 admit, they have no idea what this acreage is worth. As

3 the Hupp Plaintiffs bave just said, itd^pur^ly

4 speculative what those Hupp Pla.inti^^^ may or may not

5 receive, and how much they may receive in both a signing

6 bonus and a royalty ^aymerat>

7 THE COURT: So, you think the only

^ appropriate bond is as ° ® of course, I've certified the

9 class,

^ miz MZ Zkvn4TQVI ° IT

I;
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d o c^ q^^^tion you have.

THE COURT: Okay, l`m prepared to rule.

Does anybody else want to say anything?

II'm going to order a stay and I'm going

to order bond at 14 million dollars.

MR. ZURAKOWSKI. 14 million, Your Honor?

THE ^OURTa ^eah.> And I think that's a

reasonable bond. I m-

MR. ^^^KOWSKIa Your Honor, for

clarification purposes, is ^^ will Beck Energy be able

to post a percentage of that, to secure that band2

THE COURT: What's Ycsur position on that?

MR. ZtJRZ; Our position, Judge, is you

know how much money Beck Energy got from the sale to

XI'O. The funds are available. It should be the entire

CLYDE A. HUPP; ^t al4 v. ^^^^ ENFRG^.' ^^^ORATION 20! !-3344
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14 million.

THE CoURT; I - and I think that' s a M a4

3 I think that's a -- that's a I don't want to chastise

4 my^elfa I think that's a reasonable bcand. I'm not

S going to try to make them cover the worst case scenario

or the best case scenario. I'd just as soon the money

be posted, rather than a percent. I don't know -- I've

never had this. I don't know what other judges do in

this. I -- I've never posted this large of an appeal

bon€i, but I think they either post it through a surety

or cash. They can do it through a bonding company, or

they can do it with cash. And if they go through a

bonding coinparayd it won't cost them the whole 14

millione

E

^

c

1i
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Okay? I don't -- I rarely -- I don't

think I've even taken a^en percent bond ^^^^ ^^ a

criminal case.

So there you are.

Okay, the stay is granted, it`a a 14

million dollar boxad.

Okay. We6tize done motion to raotioe,

motion for bond, motion for stay. Now we have the

motion to to'Ll the terms. So, it' 11 be cash or ^^^^tye

MRv ZURkKC^^SKI; Thank you, Your Honor.

CLYDE A. RUPP, et ato jv, BECK ENERGY CORPORAI'IoN ZQl 1A34S



tl^t' THE COURT OF COMMON PLEAS
MONROE CtlUNTY, t)HIO

CLYDE HlPI', et al,

Plaintiffs,

vs.

BECK ENERGY CORlPORA.TION,

Defendant.

CASE NO. 2011-345

JUDGE ED LANE
(sitting by assignment)

MFIDAVIT

A^F'iant, Raymond T. Beclc, President of Beck Energy CorpQration, being duly

sworn and cautioned, for his Affidavit, states as follows:

l My name is Rayinond T. Beck (hereinafter "AfFiant").

2. I am over the age of 18 and have personal knowledge of the matters

testified to in this Affidavit.

3. In 1978, Affiant formed Beck Energy Corporation and has, for the past 35

years, explored, drilled and produced oil and gas throughout the State of Ohio.

4. Beck Energy Corporation maiiatains offices in Ravenna, Ohio and

Woods .Iield, Ohio.

5. Beck Energy Corporation has entered into oil and gas lease agreements

with thousands of landholders across the State of Ohio and paid more than Twelve Mi6l;ion

Dol l ars ($12,000,000.00) in royalties and signhyg bonuses over the past 35 years.

6. Beck En.ergy Corporation n:akes royalty payments to over Qne Thousand

(1,000) laaadowf3ers aitd provides free natural gas to certain lessors, wader the terins of its oil and

gas Leases,

00544340-1 t 22583.U0-OU 12
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7. BeciC BnerU Corporafion is comrni#ted to the safety and protection of the

onvironnent and ,iras an outstsM°ung reord of crroperation with landowners and eorrsaraunity

coxrazaxitment.

8,

9.

Beck Energy Corporation continues to issue delay rental payments.

Beck Energy CorporaYion maintains outstanding pemits ftrom the Ohio

Department of National Resources in order to drill and raainiaim health quality at potential drill

sites.

10. Beck Energy Corporation continues to enter into oil and gas g,eases with

landowalers.

11, Beck Energy Corporation ct:rrently maintains aPproximtcl.y tkec

hundred and fifty two (352) wclis in Ohio, and has ddlJ.ed in approximately twelve (12)

counties, wM one hundred sixty-ninc (169) weiIs in Monroe County alone,

Furthc.r. Afiiant saycth na*t,

STATE OF OHIt^^ COUNTY OF ^ORTAGB; SSs

^ ^...... °",

orad T. Beck

Sworn to before me and subsciibed in my presence at Rav^enna, Ohio, this -e day of July
2013 and Acknowlelgcd by 0 r Zk4L bcfore me on the -A-'day of ,loly, 2413.

^ ^ SVI L ^AIRIGMIO

f„a#^ O^^,•^;^'
^ i l^vy( MS:•..^: e . ,c:f:.fr

00594340-1 / 22585.40-0012 2
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i FILED
STATE OF OHIO )

)
) SS:

IN THE COURT OF (00*2 6

MONROE COUNTY

CLYDE A. HUPP, et ai.,

PLA&NTfFFS-APPELLEES,

!/S.

BECK ENERGY CORPORATION,

DEFENDANT-APPELLANT.

SEVENTH i?ISTRi T K̂EW DIUWMWOFA
WoNROEfkMNTY

CUM OFCNM

} CASE NOS. 12 MO 6, 13 MO 3
13 MO 1'i

)
)
) JUDGMENT ENTRY
^

)

°^4

This matter came on for hearing before this Court on September 23, 2013 on three

pending motions: 1) Appei(ant Beck Energy Corporation's August 16, 2013 emergency

motion for injunctive relief pursuant to App.R. 7; 2) Beck's August 30, 2013 emergency

motion to set aside supersedeas bond; and 3) The Individual Landowners' September 92,

2013 motion to dismiss this appeal on the grounds of mootness.

On consideration of the parties' respective filings, the responses thereto and their

arguments before this Court it is ORDERED:

1 The trial court's August 16, 2013 stay order is hereby modified and

continued, The requirement of posting bond is hereby set aside; no

bond is required. This stay of execution applies to the named plaintiffs

and proposed defined class members for the foilowing judgments: (1)

the July 12, 2012 decision granting summary judgment- in the

Landowners' favor, including the joumalization of the triai court's

decision on July 31, 2012; (2) the trial court's February 8, 2013

judgment granting class certification; and (3) the trial court's June 10,

2013 judgment defining the class and finding Beck Energy's

counterclaims moot and barred by res judicata.

2. The trial court's August 2, 2013, order tolling the lease tenns as to

the named plaintiffs only is hereby modified and continued. The lease

terms are also tolled as to the proposed defined class members. The



4-
to[iing period for all leases sheil commence on October 1, 2012, the

date Beck Energy first filed a motion in the trial court to toll the terms of

the oif and gas leases. The tolling period shall continue during the

pendency of all appeals in this Court, and in the event of a timeiy notice

of appeal to the Ohio Supreme Court, until the Ohio Supreme Court

accepts or declines jurisdiction. At the expiration of the tolling period,

Beck Energy, and any successors andlcar assigns shall have as much

time to meet any and all obligations under the oil and gas lease(s) as

they had as of October 1, 2012.

3. The Motion to Dismiss is denied.

^'rtirt4 ,r
^Il^^
y...}h i„5, t^

`^+..' 2n-i3 •.f ... . ^^i"ia;i ^ ^^^^^^E"tt^,° ,^^>fe:^^'"3Jf^ ;C°

s «j. ..'.^.. . . . ... .. . . . . ^.v ^. F
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All until further order of this Court.
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JUDGE
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211 IN THE COURT OF COMMON PLEAS

MONROE COUNTY, OHIO

;f * * * * * * * * * * * * * * * * * * * * * * * * * * * *

b CLYDE A. HUPP, et al.,

Flainti.ffs,
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V.

BECK ENERGY CORPORATION,

Defendant.

CASE NO. 2011-345

JUDGE LANE

* * * : s ^ * ^ ,^ * ^ * ^ * ^ * * * * * ^ ^ * * ^ * * ^ ^^

MOT a C+N.S HEARING

Transcript of the proceedings had in the
above-captioned matter held on July 23, 2013 in
Courtroom B, Washington County, Ohio, before THE
HONORABLE ED LANE, Judge, Court of Common Pleas, Monroe
County, Ohio, by assignment. °

CHERYL G. MUNSON
Transcriber

REALTIME REPORTERS
713 Lee Street

Charleston, WV 25301
{304} 344-8463
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APPEARANC"ES
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3 APPEARING FOR THE PLAINTIFFS:

11 Richard V. Zurz, Jr., Esquire

1®
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12

13

14

15

16
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19

Slater & Zurz, LLP

One Cascade Plaza, Suite 2210
Akron, OH 44308

Scott M. Zurakowski, Esquire

Krugliak, Wilkins, Griffiths

& Dougherty Co., LPA
1775 Munson Street, N.W.
P.O. Box 36963
Canton, OH 44735-6963

Clair E. Dickinson, Esquire

Brouse McDowell, LPA

388 South Main Street, Suite 500
Akron, OH 44311
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MOTIONS HE G 3

1 P R O C E E DI N G S

2 (July 23, 2013)

3 BE IT REMEMBERED -- That, this case came

4 on for consideration before the Honorable Ed Lane,

5 Judge of said court:

5 THE BAILIFF: All rise.

THE COURT: Okay. You all may be seated.

Thanks for standing. I appreciate that. Okay.

Okay. This is Case 2011-345. It's a

Monroe County case, Clyde A. Hupp versus -- and -- and

others, versus Beck Energy Corporation.

Note the presence of Attorney Peters on

behalf the Plaintiff. And you're Attorney --

MR. ZURZ: I'm Attorney Zurz, Your Honor,

THE COURT: Okay. And you're Attorney --

MR. ZURAKOWSKI: Zurakowsi, Your Honor,

on behalf of Beck Energy.

THE COURT: Mm-hum. And you're ---?

MR. DICKINSON: Clair Dickinson. I

represent the proposed intervener, XTO.

THE COURT: Is this your first time here?

MR. DICKINSON: Yes, it is.

THE COURT: Is it Dickens or Dickinson?

MR. DICKINSON: Dickinson.

CLYDE A. HUP P, et a1. v. BECK ENERGY CORPORATION 2011-345
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THE C®URT: Okay. Thank you.

MR. DICKINSON: Thank you.

THE COURT: Okay. Now, gentlemen, you've

filed several motions and requested an oral hearing. I

assume you're going to make oral arguments.

I think we noticed the motion -- and the

emphasis is, I think -- for stay and motion for bond,

but there's also a motion to intervene -- a renewed

motion to intervene, a motion to toll terms, and a

motion to serve class members. I don't know exactly how

-- are you want -- do you want to address all of these?

MR. ZURZ: Judge, what I believe is

pending right now is Plaintiffs have a motion to serve

class members with a notice.

THE COURT: Yeah.

MR. ZURZ: I think Beck has pending a

motion for a stay and a motion to toll the lease terms

of the class members.

THE COURT: And there's a motion -- well,

with the stay, there's also a motion for - to waive

bond or to set one,.:<

MR. PETERS: Correct.

MR. ZURZ: Correct.

THE CO';RTo Okay_
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MOTIONS HEARING 5

2

3

4

MR. ZURZ: And I know this just got

in the mail today, XTO's motion to --

THE COURT: You can sit down, gentlemen.

I ----

S MR. ?URZ: -- join in the stay.

5 MR. ZURAKOWSKI: Correct.

7 THE COURT: Unless you want to stand.

Some days, you want to -- and well, my question is, are

you prepared to address all of these?

MR. ZURZ: I am, Your Honor.

THE COURT: Are you prepared?

MR. ZURAKOWSKI: Yes, we are, Your Honor.,

THE COURT: Okay.

MR. ZURAKOWSKI: With the caveat that we

just received the Plaintiff's memorandum in opposition

to our motion to toll, so we'd like some additional time

to file a reply.

THE COURT: You want to come back and

argue it?

MR. ZURAKOWSKI: No, we don't. We think

we can make our arguments today, but I would like to put

something in writing as relates to that.

THE COURT: What I° d like to do, is to

get as much of the argument on all of these as possible.

CLYDE A. HUPP, etai* v: BECK ^^^^^^ ^ORPOR0^ 1011-3145
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t If we get to the end of the end of the day, if you sta1.T.

2 want to file a response, then renew that. Is that a__

3 can you -- is that acceptable?

4 MR. ZClRAKOWSKI: That's acceptable, Your

5 1 Honor.

> THE COURT: Thank you. Okay, do you have

a preference how we proceed on these? Are we going to

do one at a time? Are we going to do them all together?

MR. ZURAKOWSKI: It probably would make

sense to do them one at a ti.me. I guess, from our

standpoint, I think that the first motion that was

filed, frankly, was the Plaintiff's motion for notice of

the class.

e

lt

11
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14 THE COURT: Okay, you want to --

MR. ZURAKC3WSKIo We want to do them in15
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order.

THE COURT: Xeah. Go ahead, Attorney.

MR. ZURZ: Yes. Your Honor, we did file

a motion, asking the Court to send a approved notice of

class members.

THE COURT: Mm-hum.

MR. ZURZ: Because this is a dec action,

as a class action, notice to class members now is not

mandatory; it is discretionary.

" ^ °i'DE A. ^IUPP, et al. v. BECK ENERGY ^ORPORAXION 201B 145
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I Because Beck hasn't responded to

2 discovery, we done t.S.now precisely how many people are

3 in this class, but we estimate it exceeds 200, and we

t estiMate that the acreage in issue is in excess of

5 15,000 acres.

r
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Our proposed notice l^ a onemand--a-

quart.er page long notice, that simply says that you are

a class member, that the Court has ruled these leases

void, that that ruling is on appeal, and it could be

overturned.

We think that i t's appropriate to mail

that notice for several reasons. First of all, just

fundamental fairness. We have 200 people out there, who

are not litigants in this lawsuit, who may not know that

they' re parties to this litigation . These people, I

think, have a right to know that they do have individual

rights that they could assert. Rule 23(D) indicates

that they can individually ask to intervene in this

lawsuit and assert claims and defenses . That same rule

indicates that they have the right to appear and

challenge our representation, both the adequacy and the

fairness.

So, providing that notice would give them

the opportunity to assert t'hcz^e individual rights.

CLYDE An WIMPg --t ald v. BECK EI^^^^^^ORPORATiON 201..1 -^A^j
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I Also, Judge, the -- the notice would

2 allow them to realize that they could protect their

3 property interest. This lawsuit is only for declaratory

E judgment. We have not asked the Court to enjoin Beck

e from developing these leases while this lawsuit pends.

.Tf notice were provided, these landowners

would be aware that these leases were void, so if Beck

attempted to develop while this case is pending, they

would know that they could have the ability to assert

individual claims and attempt to stop that development.

And that's not just a theory, Judge.

That's happened already. Since the summary judgment was

issued, Mr. -- or, Beck Energy attempted to include a

class member's property in a drilling unit. We filed a

lawsuit in Monroe County to obtain an injunction to stop

that development. So, there is a risk out there, Judge,

that Beck Energy could attempt to develop these leases

while this lawsuit's pending, because there is no

injunction on it.

So, notifying people that these leases

are void, would allow them to exercise their individual

ri.ghts x

C
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THE CfJURT ; Now, what °- - when you're

done, I have several questions.

C--1;V^E A. ^UPP, et a€, v. BECK ENERGY ^ORPORATIUN 2011-34:15
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MR. ZURZ: Sure.

THE COURT: Are you --- go ahead.

MR. ZURZ: Beck objects, first of all, on

a jurisdictional issue. Beck indicates that somehow the

notice would impair the ability of the Court of Appeals

to affirm, reverse, or modify. I don°t know how a

notice informing people they're parties to a litigation,

would impair the ---- the ability of the Court of Appeals

to do anything.

Also, Judge, Beck's going to stand up and

they're going to argue that you have jurisdiction to

toll these leases. Well, if you have jurisdiction to

toll these leases, certainly you have jurisdiction to

send out a notice.

Beck argues that our notice is confusing.

It's not. It's a very straigkitforward, simple notice.

It just says, you're a class member, there's a lawsuit,

and that decision is on appeal.

And Beck also argues that for some

reason, producing the names of class members would be

burdensome. Every class member has a lease that's been

undeveloped. Every class member receives the

(unintelligible) rental payments from Beck Energy. They

receive those on a.quarterly basis. So, the names and

^^ I'D:E A. Hi.iPP; P-i aii v. BECK ENERGY ^^^ORATION
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; addresses of class members are readily available through

? Heok Energy. I assume they're on a computer. I assume

they could be backed off and that could be provided.

The cost of mailing those notices wou.ld

be paid by the --- the Plaintiffs. I don't see any

impediment to mailing the notice out.

Judge, it's our position the advantage of

notice telling people that they're parties of a lawsuit,

greatly outweighs any potential risk of confusion. So,

we think a notice is advisable. We filed the moti.on

because, Judge, you appointed us class counsel to

represent over 200 people and frankly, we don't know who

they are. So, we think we have an obligation to at

least ask you to send a notice out, telling them that

there's a lawsuit that could affect them and their

property.

9
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THE COURT: Okay. Now, can I ask him

some questions?

MR. ZURAKOWSKI: Absolutely.

THE COURT: Okay, Just, I don't want to

cut you off,

if this case - - I have two overriding

concerns today. 7- have, the number one priority iha^ve,

is to wrap this up, so it can all go to the Court of

^LY-DE A HUPP; et al. v. BECK ENE, RtxY CORPORATION 2011-345
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I Appeals, so once it comes back, however it comes back,

> we don't have to keep going back to the Court of

Appeals. I mean, I don ° t want this thing to drag out

for years and years and years.

It comes back from the Court of Appeals,

and let's assume I'm correct -- which I think I am, but

okay, I made the decision I thought was correct on the

law -- you'll have to give notice at that point a1l

over, won't you?

MR. ZURZ: I will, Judge.

THE COURT: So, this is just simply a

notice to say this is pending. It's a kind of unusual

request, isn't it? I've never seen one to say, you know

-- because we're not serving them.

MR. ZURZ: I don't think it's unusual,

Judge, in the sense that there are two, 300 people who

are litigants who don't know that yet. So, they have

individual rights they could exercise. Do I think it's

crucial? No, I don't, Judge. I tend to agree with

their argument that the notice requirement could be

satisfied when the Court of Appeals makes its final

decision. But again, I'm in a position where you told

me I represent these people

THE COURT: Mm-hum.

CLYDE A. HUPP, et al. v. ENERGY CORPORATION 201:i 34:-
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1 MR. ZURZa -- I don't know who they are,

2 they don't know I'm their lawyer, so out of caution, I

3 ask you to perhaps mail a notice out now.

4 THE COURT: Okay. Attorney Zurakowski,

5 you want to address this?

5 MR. ZURAKOWSKI® Thank you, Your Honor.

7 The Seventh Appellate District issued a limited remand

order, asking this Court to examine two specific issues:

The definition of the class, and of course, Beck's

I pending counterclaims.

This Court then issued a audgment entry

on June 3.Oth, adjudicating both issues, and now the Hupp

Plaintiffs want this Court to rule on a new issue, this

Plaintiff's motion for notice, which was not part of the

Seventh Appellate District's limited remand order.

THE COURT: Yeah.

MR. ZURA.KOWSKI: If this Court does find

that it has jurisdiction to rule on Plaintiff's motion,

then we believe that federal civil rule -- or excuse me,

Ohio Civil Rule 23(B)(2) does not require any notice.

And I think the Hupp Plaintiffs' Counsel has already

admitted that. He's set forth that fact in debriefing.

It's not mandatory, under the civil rules.

First, we believe that this Court lacks

CILY DE A. .HUPP; et 0, v. BECK ENERGY CORPORATION 2011-34S
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I jurisdiction to decide this motion, based on the Court's

2 very limited remand.'sarder,

3 In addition to that, Civil Rule 23 does

4 not require notice to the class members. Arid I think

5 that's important here, because this is a 23 (B)(2) class.

6 The Hupp Plaintiffs are seeking injunctive relief.

7 They've sought to have this Court declare the Beck

3 Energy GT 83 oil and gas leases void. Their complaint

does not seek monetary damaraesa and 231B)(2) is designed

for these very types of cases.

And it makes sense, because 23(B)(2)

classes deal with injunctive relief. There's no

decision. And there's no really reason for any notice

to be provided to them, because there's no rights of

these class members to be exercised. The class members,

under a 23(B) (2), cannot opt out of the class. They' re

in.

it' s -- ito s -- it,s simply no different

than a class action to invalidate, or an action to

invalidate a statute in Ohio. Ohioans can't say, you

know what, I didn't like the fact that -- that Judge

Lane invalidated that statute, I'm opting out of that

class and th^^^^ore. Ir m not a part of -- of that -- of

that decision, because Ithaiaght IEhat was a -- a good

CLYDE A. HUPP; et ^.L v. BECK ENERG^.' CORPORATION 2011-345
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I I law.
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7 In addition -- and I think this is most

3 important -- any decision by this Court at this point to

F send out any notice, we think would be premature. We

think it's an unusual request and it's going to do

nothing but cause confusion and -- and we believe,

result in unnecessary costs.

THE COURT: Okay. I'm prepared to ru1e.

MR. ZURAKOWSKI: And ---- and that® s-- and

that's our position, Your Honor.

THE COURT. Okay. Attorney Dickinson,

you're not in on this one, so _-

MR. DICKINSON: That's correct, Your

Honor^

THE COURT: Thank you. I'm not going to

grant this motion. The remand was on very limited

issue. Well, if -- if I am correct and I-- I made my

decision in good faith on the law, I believe, but if I

am correct, there will be notice at the appropriate

time. if I'm incorrect, you don't represent these

people.

I think it's way premature to be giving

notices until we know what the Court of Appeals -- and

gentlemen, I can see this case going all the way to the

^ILYDE A. HUPP, et ai, v. BECK ENERGY C^RPMA'^ION 2011-344
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12

15

And I don't think it's necessary for the

Court of Appeals' decision. I think it's -- and. I think

that when it comes back, if I-- if you prevail and if

I'm affirmed, there'll have to be a new notice in that.

There we go.

Okay, the seccnd motion that was filed

with the Court, what do you want to address, second one?

MR. ZURAKOWSKI: Your Honor, if we could,

I think, address our renewed motion for stay?

THE COURT: Okay. Attorney Zurakowski?

MR. ZURAKOWSFiI: Your Honor, Ohio Civil

Rule 62(B) permits a trial court to issue a stay of

execution of a judgment without requiring any bond.

Beck Energy is solvent, having negotiated over a

thousand leases in 12 different counties in Ohio. It

has close ties to the coznmtxn.ity, having paid lessors,

landowners over 12 million dollars in royalty payments

since 1978.

3

4

5

6

7

8

9

10

11

1 Ohio Supreme Court. So, I'm .•-- the motion is denied.

2 Okay?

The question for this Court is, is Beck

Energy entitled to a stay of execution without a bond

being required? And we believe the answer to that

question is absolutely yes.
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1 I think it's clear --- and I think the

t Hupp Plaintiff's Counsel would agree with me --- that

this Court has the discretion to enter a stay order

without requiring a bond. And so, I will submit that

what we've set forth in our briefs in that matter, is --

is enough, and not to waste the Court's time, as ---

THE COURT: And I've read your briefs,

gentlemen, and actually made notes and underlined them,

studied them, took them home and read them. I actually

read some of these last ®- some of the stuff you gave me

last year on my Thanksgiving trip to California,

Okay, Attorney Zurk (sic)?

MR. ZURAKOWSKI: Your -- Your Honor, may

I have a few more minutes, please?

THE COURT: Zurz. Oh, yeah. Zurz. Okay,

MR. ZURAKOWSKI: In determining whether

1Q
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to require --

THE COURT: Don't take a breath; I'll --m

MR. ZURAKOWSKI: -- a bond, the Court

must consider two relevant £actorsu

THE COURT: Okay.

MR. ZURAKOWSKI: And those are the only

two relevant factors to be considered by this Court, and

CLYDE A. HUPE, et al. v. BECK ENERGY CORPORATION 2011-345
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1 those are Beck Energy's solvency and whether Beck Energy

2 has well established ties to the community.

3 1 Beck Energy is solvent. It's been in

4 business since 1978a As I said, it's entered into over

5 a thousand oil and gas leases with landowners in the

^ State of Ohio, it's paid those landowners over 12

million dollars in royalties.

In addition, it has very close knit ties

to the community. It has drilled and operates currently

over 346 wells, as ^^aid., in 12 different counties.

We believe that Civil Rule 62(B) clearly

indicates that there are two factors for this Court to

consider and two factors only, and that's solvency and

ties to the community.

In addition to that, I think what you're

going to hear from the Hupp Plaintiffs is that they're

going to be deprived of some ability to profit or may be

subject to future financial loss. But those are not

factors to be considered by this Court under ^^ (^) w^en

determining whether to grant a motion to stay.

Plaintiff's arguments that their clients

are somehow going to suffer some loss, doesn't withstand

logic and it's pure conjecture and s^^culation when you

carry this to its 1.egal conclusion. And as the Court

11

12

13

14

15

16

17

18

19

20

21

22

23

24

CLYDE A. MCIPP^ et al< v, BECK ENURGY CORPORATION 20110345



f

IE

I1

13

14

15

16

17

1$

19

20

21

22

23

24

MCl`1'ION^ HEARING 18

I has ind^.ca.ted6 it's read the bb lefs,.

2 T will say this: Beck Energy stands to

3 lose a heck of a lot rnore than the Hupp Plaintiffs. The

4 Plaintiffs have asked that this Court issue ^motwon for

5 stay on condition that Beck put up a 50 million dollar

5 bond. And the Hupp Plaintiffs have set forth in their

7 briefing a formula, assuming that every one of the HuPp

3 Plaintiffs class members® acreage is worth $3500 an acre

as far as asignirag bonus. If we use that formula and

i you calculate how many acres that Beck Energy has under

lease -- which is approximat^ly 40,000 -- when

multiplied by $3500, that's over 140 million d.allars.

Second of all, one size doesn't fit all.

The differing locations of each one of these leases and

market forces prohibit any assumptions on value, as the

Plaintiffs are trying to get this Court to believe. The

amount that a mm a landowner receives for asign-on

bonus -- and for that matter, a royalty __ is dictated

by the county in which they're located, the township in

which they're located, the range in which they're

located, and in some cases, the side of the street that

they're situated cano

So, to say that all of these ^upp class

members who are strewn over 12 different counties in

CLYDE A. HILLPP; e-g A V. BECK E1V^RGv C^^^PORA''1n; ^^.^,-34.^
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1 Ohio - some of whom are situated in the Utica Shale

2 play, others who are not -- just doesn't make ^ei-ise to

3 use this one size f-its all formula.

4 Further, market forces continue to change

5 in the State of Ohio as it relates to these oil and gas

6 leases in the Utica Shale play. I think it's no

7 surprise that Chesapeake is no longer fiocading the

8 market with sign-on bonuses and royalty payments.

9 You've got Anadarko, who's decided to pull out of Ohio.

10 You've got Devon Energy, who's decided to pull out of

11 Ohio.

12 Your Honor, finally, we think if this

13 Court is going to issue a stay -_ which we think is

14 absolutely necessary in this case while the appeal is

15 pendirag, without any bond -- the Plaintiffs -M- well,

16 there must be language in that order, that precludes the

I? Plaintiffs from entering into new leases while this case

18 is on appeal, because that's what8 ^happerairzg. There

19 are folks out there, that are ooratacting these

20 Plaintiffs and the Plaintiffs are organizing themselves,

21 and they're entering into new leases.

22 Now, the validity of the Beck lease, GT

23 83 lease, remains an open issue, and I think we can all

24 agree with that. Pending the outcome of what happens in

CLYDE A. HIJPP- etoe- v> .^^^^ ENERGY ^^^ORATION 2011.-:,45
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the Seventh Appellate District and what happens possibly

2 at the Ohio Supreme Court, it's an open issue, it's

3 still subject to adjudication, and the Plaintiffs, by

4 entering into these new leases, are subjecting

themselves to potential future litigation for

interference of the contract, interference of the

o business relationship, and that's just another reason

why this Court needs to grant the motion to stay without

requiring any bond.

Thank you, Your Honor.

THE COURT: Well, you know, I'm not ---

this case has the -- the largest case I ever had was 44

million. And it wasn't appealed; it was a trial to the

Court. But this -- these are astronomical figures, it's

-- you know, gentlemen. But you say they're sound; I've

never seen a Beck financial statement. I mean, I don't

know if they -- if they borrowed money to drill, if they

you know, I don't know what they owe investors, what

you know, I don't know the whole financial picture.

And I don't even know what people are

getting for an acre. I mean, you hear everything. And

I -- and I mean, I imagine if you stood out on the

street, you'd hear 10,000, 20,000, I-- I don't know

where it's at.

Ck:t1..^$'i A. . P. et +.^$ov. BECK ENERGY C`-';.PRPO8'at'9.TIOf'4 2011°345
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1 But if this case comes back, two, tbree,

2 four years from now and the oil market's crashed, what 1

3 -- well, bo-- is there -- is there a cause for daanages®

4 if the case is affirmed and now all of the sudden, they

5 can't get any money out of these leases? I don't __

6 I've never known that to happen, but I mean, it's a

7 natural, judicial progression, but I'm just wondering.

3 MR. ZURAKOWSKI: That -- that is the risk

the Plaintiffs took when they filed this litigation, and

thata s Beck Energy's position.

In addition to that, Your Baraor, I think

the bigger risk here is, without a motion for stay,

these Plaintiffs are subjecting themselves to potential

future litigation, if the case goes up and is reversed

in some way, 5hape, or form, and comes back down and

have entered into other leases.

THE COURT: Well, and I don't wa.nt an

answer to this question, but I'm going to -- it's -- I'm

going to be candid with you. In the back of my mind, I

know, because Tsaw the m- the sealed document, the

amount of money -

MR. ZT7&AKOWSKI y Sure.

THE COURT: °-- that Peck, gat. I assume,

if this is ....,,. if I'm affirmed, they're going to have to

t' M"^RE, A. HUPP, e-g a#a v. BECK ENERGY CORYO. .TloPi^ 2oi !-^-445
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1 pay that money back, but I don't know that. And that

2 would be a big drain.

3 MR. ZURAKQWSKTo Well, if you want me to

t answer that, I can.

5 THE COURT: If" you want to. You don't

i have to.

MR. ZURAKOWSKT : Your Honor, I would -- I

would like to -- I'm going to resexve judgznent on that..

I may or may not -«-

THE COURT: Yeah. I don't care whether

you answer it or not, I mean.

MR. ZURAKflwSKI: Thank you.

THE COURT: But I mean, I-- I've often

wondered. I mean, this has serious consequences for

both sides. Everybody.

Okay. Attorney Zurz?

MR. ZURZ: Your Honor, Beck is entitled

to a stay, provided that they post the bond and that

bond amount is in your discretion and the conditions of

that bond, again, are in your discretion.

Let's remember what happened earlier in

this case. In August of 2012., Beck filed a premature

motion to stay, relative to the three named Plaintiffs'

leases. In that motion, they anda.cated that XTO bought

a
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1 the deep rights in those three leases for a million

2 dollars, and Beck was offering to post ten percent bond,

3 or a hundred thousand dollars.

4 Now that you've certified this class TM

5 and we learn now that there's what, 35,000 acres in play

i here --- all the sudden, Beck doesn't want to post any

► bond.

lt
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Well, maybe it's speculative as to what

the 35,000 acres are worth, but we know what at least

7,500 acres in Monroe County are worth, because XTO

bought those deep rights from -- from Beck.

THE COURT: Mm--hum. And you know that

amount, too.

MR. ZURZ: I know that amount, Judge.

It's 7500 times 3,000, so it's in excess of 20 million

dollars, so that's not speculative. At least 7,000

acres in Morzroe County, the deep rights were purchased

by XTO, Beck received those monies. So, we don't have

to guess as to -- to what was exchanged. Perhaps the

value of the other mineral rights are in dispute, but

they have a value, Judge.

THE CC?URT : Now, my question for you,

Attorney Zurz, is this ; If it' s if it prevails, and

I keep saying if it prevails, Ibut it may not, I

CLYDE A. HLTPe et aI. v. BEf `K ENERGY CORPORNI`I:ON 201 _^ ^4^,
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mean, you know, I don't know -- T-eY- I certainly can't

think out of the box as much as you gentlemen can; I

mean, you have looked at this so many ways, it's amazing

to me, and I don't know how you have time to get this

stuff to me so quick -- but if it comes back, and you m----

your clients prevail, you're only seeking to have them

vacated, voided, and given their lease back. What's it

-- why do you need money for damages? Why do we need a

bond fo-T' --

A
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MR. ZURZ: We have not asked for monetary

damages, but Judge, the statutes allow for a bond, even

if no money damages were requested.

THE COURT: So, what's the bond covering?

If you -- it's -- it's --- I mean, what would they need

the -- what would you need -- your clients need the 25

million for? That's what I'm trying to get my head ..,.

head around.

MR. ZURZ: Because Beck's asking for.tfie

privilege of encumbering these properties on a void

lease for probably two more years. There's got to be

some security for that privilege.

THE COURT: So, if they prevail, they

will have lost the potential to sel]. --

MR. ZURZ: Correct.

CLYIDE. A. H^^PP, ^t!.0 v. BE+CK ENERGY CO:^ORATI^ ^^":° 2011-345
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i THE COURT: uW to lease theWr larid at- the

2 top of the market?

3 MR. ZURZ: Right..

4 THE COURT: They will have lost the

5 potential to get any royalties if the wells had been

5 drilled.

r MR. ZURZ: Correct, Judge.

THE COURT : But there won't be -- even if

you --- even if you -- the thing stopped today and you

got your leases back, they wouldn't a11, get a Utica

well.RI
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MR. ZURZ: No, and they woui.dn't all get

bonuses of 6,000 an acre.

THE COURT: Yeah.

MR. ZURZ: I mean, there are -- there's

some value there. That value -- I'll admit, the value

depends upon where the property's at, what county is it

in and what township, what part of the township is it

in.

So, I-F- I can't sit here and tell you

that we have a figure today, as to what all the mineral

rights of these class members are worth, because I don't

even know who's in my class, Judge.

THE COURT: Yeah.

^LY7DE A. RtlPP, et al. v. BECK ENEItGY CORPORAT TON 2.111.^-^4^
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1

2 is.

MR. ZURZ: I don't know where the acreage

3 THE COURT: And that's my fault, because

d I didn't make them serve notice, but -r- okay.

> MR. ZURZ: So, I guess our position is

this: For years, Beck has encumbered these properties

on a void lease. It failed to develop those leases, and

now flip those leases for millions of dollars and it

wants, after you declared the leases void, to continue

to encumber the properties and not post a bond. That

doesn't seem fair, Judge»

So, I think the amount and the condition

are up to your discretion.

THE COURT: I'm prepared to rule on this.

Is there -- do you want to say anything else?

MR. ZURAKOWSKI: I would, Your Honor;

Because Beck Energy is financially solvent and has

strong ties to the community, those are the two issues

that this Court needs to take into consideration under

62 (R} ,
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And as this Court aptly noted, this is

not a case where the Hupp Plaintiffs are seeking

damages,

THE COURT: Mm-hum.

CLYDE A. HUPP, et aI. v. BECK ENEROY CORPORATION 2011-345
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1 MR. ZURAKOWSKI: As the Hupp Plaintiffs

2 admit, they have no idea what this acreage is worth. As

3 the Hupp Plaintiffs have just said, it's purely

4 speculative what those Hupp Plaintiffs may or may not

5 receive, and how much they may receive in both a signing

5 bonus and a royalty payment.

I THE COURT: So, you think the only

appropriate bond is as -- of course, I've certified the

class.
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MR. ZURAKOWSKI: No question you have.

THE COURT: Okay, I'm prepared to rule.

Does anybody else want to say anything?

I'm going to order a stay and I'm going

to order bond at 14 million dollars.

MR. ZURAKOWSKI: 14 million, Your Honor?

THE COURT: Yeah. And I think that's a

reasonable bond. I __

MR. ZUR,AKOWS.KI; Your Honor, for

clarification purposes, is -- will Beck Energy.be able

to post a percentage of that, to secure that bond?

THE COURT: What's your position on that?

MR. ZURZ: Our position, Judge, is you

know how much money Beck Energy got from the sale to

XTO. The funds are available. It should be the entire

CLYDE A. HiTPP, et ai. v. DECX E-NERG'^ CORPORAT ION 201 1^'^AA;
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11 14 million.
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THE CDURT ; I and I think that' s a W-

T think that's a-- that's a -- I don't want to chastise

myself. I think that's a reasonable bond. I'm not

going to try to make them cover the worst case scenario

or the best case scenario. I'd just as soon the money

be posted, rather than a percent. I don't know pm T've

never had this. I don't know what other judges do in

this. I-- I've never posted this large of an appeal

bond, but I think they either post it through a surety

or cash. They can do it through a bonding company, or

they can do it with cash. And if they go through a

bonding company, it won't cost them the whole 14

mi.llion.

Okay? I don' t-- I rarely -- I don't

think I've even taken a ten percent bond ever in a

criminal ca.se,

So there you are.

Okay, the stay is granted, it's a 14

million dollar bond.

Okay. We've done motion to notice,

motion for bond, motion for stay, Now we have the

motion to toyl the terms. So, it'll be cash or surety.

MR. ZURAKOWSKI: Thank you, Your Honor.

CLYDE A. I1IJPP, et al. v. BECK ENERGY CORPORATION 2011-345
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THE COURT: Do you want to do the motion

to toll the terms?

MR. ZURAKOWSKT: Yes, Your Honor.

THE COURT: Okay.

MR. ZURAKOWSKI: If I could.

THE COURT: Sure.

MR. ZURAKOWSKI: Under Ohio law, Your

Honor, including recent decisions from the Monroe County

Court of Common Pleas, oil and gas leases must be

tolled, pending an appeal when the lessor or landowner

is challenging the validity of the lease.

The leases could terminate during the

pendency of the appeal, depriving Beck Energy of its

interests and -- and certainly exposes the Plaintiffs to

future litigation for intentional trespass, interference

with the contract, interference with the ba-- business

relati.onship.
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It's on this basis that we think Beck

Energy's motion to toJ.l should be granted.

Now, there's some procedural history

here, Your Honor. If you remember, Beck Energy filed a

motion to toll way back on October 1at, 2012 in this

case. The Plaintiffs filed a memorandum in opposition

ori October 25th and thereinafter, this Court did not rule

21
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on that motion.

^

4

5

6

THE COURT: I don't know how I missed it.

You're not going to suggest it. I don't know -- of

course, the file's like this, but I'm real disappointed

in myself.

MR. ZLTRAK®WSKI: Your Honor, our renewed,

truly, motion to toll was as a result of that June 10th,

2013 judgment entry that you issued, and in that -- I

mean, I know it's on limited remand order, but you

didn't address the motion to toll.

So, our new motion to toll addressees

that June 10th , 2013 judgment entry, and this is

different than the original motion to toll, which only

at that point dealt with the original named plaintiffs.

This Court is well aware of the purposes

for tolling. It suapends both parties' obligations, it

prevents the landowner-lessor from profiting at this

point from any wrong, it maintains the status quo during

the pendency of this appeal.

Recent but -:,

I`13E COURT : Can I tailor the motion to

toll to say, neither party can renegotiate these leases?

MR. ZURAKO'WSKI m Yes.

`IRR COURT: They're saying, your client's
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going to go out and get new leases, if I understood that

Z allegation.
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3 MR. ZURZ: Or develop.

6 THE C®URT: Or start developing.

MR. ZURAK®WSKI: Your Honor, we ----

THE COURT: You're going to say, they --

what you've already said; they're forming citizens

groups and landowners groups, or however you termed it,

and they're renegotiating. So, if I toll it, can I say

nobody does anything with anything?

MR. ZUR.AKOWSKIe .Absolutely;.

MR. ZURZ: Judge, I think the stay

prohibits any class member from renegotiating or signing

a new lease now. Now --

MR. ZURAKOWSKI: We would disagree with

that, Your Honor.

THE COURT: Well, I-- then let's make it

clear. Let's put it in the tolling, nobody does

anything.

MR. ZURAK®WSKI: And m«, and that's

exactly what we would ask for, Your Honor.

THE COURT: And that would cover the .--

the putative class members, too.

MR. ZURAKOWSKI: That's exactly right,

CLYD^' A- HLTP, et a). v. BE^K ENERG1' C^^ORATION 2011®3&0



IVIL^ TIOI.^S ffEARrNG 32

Your Honor,.

THE COURT: And on that, we may want to

give them notice as to that.

MR. ZtURAKC?WSKT: You may want to. You

may want to.

THE COURT: So they know that that's

happened.
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What' s-_°. do you have anything else you

want to say on this?

MR. ZURAKOWSKI: Your Honor, I would

submit that there is good and valid case law out of

Monroe County and Judge Selmon, one of the cases which I

was part of, which Beck Energy sought a motion to toll

and Judge Selmon granted that motion to toll, even after

the plaintiffs in that case argued, well wait a minute,

Judge Lane has already decided that these Beck leases

are no good. And we made the argument that that is

certainly his decision, that case and all those cases

are on appeal, and as a result, the lease -- the leases

in that case were tolled.

We don't see any difference in this case,

Your Honor. We would ask that they be tolled as you

indicated.
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24 THE COURT: Attorney Zurz?
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1 MR. ZURZ: Your Honor, I think it's too

2 late to grant toll at this point. The tolling motion

3 relative to the class members' leases was filed after

4 your final order, voiding all the class members' leases,

5 and after that final order was appealed.

' THE C.OURT : And -- and it goes both ways.

► It came back on limited remand.

MR. ZURZ: Correct. And then, on June

10th, 2013 you issued an order, which defined the class,

which said all of your prior decisions apply to the

class, and then they appealed that order and then they

filed for tolli.ng.

THE COURT: Can the Court of Appeals toll

it, while it pends?

MR. ZURZ: I think the Court of Appeals

could, if it so chose, sure.

MR. ZURAKOWSKI: Your Honor, we're not

aware of any procedural vehicle to get a motion to toll

in front of the Seventh Appellate District Court of

Appeals.
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THE COURT: Yeah, I don ° t know e.ither;

MR. ZURZo Well, Judge, I--- I would say

THE COURT : But if I --

O`^^^E A. HUPP, et al. v. BECK ENERGY CORPORATION 2011=345
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MR. ZURZ: ®m once that decision was

made, voiding the class members' leases, once that

became final, and especially a-

THE COURT: They were void.

MR. ZURZ: They were void. There's

nothing left to toll.

THE COURT : And that's the law of the

case until we __

C
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MR. ZURZ: That m°- that's our position.

Judge, remember, this lswsu-i'-t was filed September of

2011. Imoan, thiz is two years lator. Now they're

getting around to asking you to toll the class members'

leases.
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THE COURT: You th? nk I need to go back

up and carefully define what this --- what activity this

stay prohibits?

MR. ZURZ: Well, I can tell you, it's our

position that the stay prohibits any class member from

signing a new lease, from selling their mineral

interests or otherwise acting upon their Beck lease.

MR. ZURAKOWSKI: Your Honor, our position

is, the motion for stay and the order that this Court

would issue on the motion for stay, doesn't toll the

terms o'L the leases. The motion for stay, and the

CLY DE A. HUPP , et a!. v. BECK ENFR[._g'4' C ^^ORAITON' 2011A345
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I o-rders -

2 THE COURT: Well, you want it tolled so

3 the leases don't expire.

4 MR. ZtlRAK9WSKI: Exactly. The motion for

5 stay simply states, hey, we can't execute upon the

D judgment. And the Plaintiff` scsaunsel is absclute3.y

► right. It -- tlaat'sexactly what the stay order would

do4 But it doesn't toll these leases. In other words,

Beck Energy could end up, you know, winning the battle,

losing the war, so to speak, because its leases are not

suspended during the pendency of this appeal, which e-

THE COURT: What's the disadvantage to

the Plaintiffs to -- to -- other than the fact the lease

_- the disadvantage is, the lease will expire and they

can go re-lease, right?

MR. ZURAKOWSKI: The disadvantage to Beck

is exactly that. It loses its investment in these

leases while it has a good and valid appeal ^ending.;

What do the lessor-landowners lose?

Nothing, now that this Court has issued amom® an order

for stay, and assuming Beck Eneray posts that 14 million

dol."Lar bond.

MR. ZURZ: Judge, I-- I aigree that the

stay doesn't toll the lease5, Tolling jLs an interim

CLYDE A. RUPI', et ala v. BECK ENERGY CORPORATION 2011«345
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I appellate remedy that you have to order. I don't think

2 you can order it in this case, because there are nca

3 leases left to toll. They chose to file a motion to

4 toll after a final order was issued by you, voiding

5 those 1eases. Not only that, they chose to file a

i motion to toll after they appealed that order.

So, I d.onr t know what you can toll at

this point in the case.

THE CC}I1RT: So the original tolling

motion was as to what, four plaa.nta.ffs?

MR. ZURZ: A^s to ^.h^ three plaintiffs,

c®^rect.

THE COURT: Three pJ:aintiffs,;

NlRa ZURZ Q Now, there's a ..

THE COURT: Now there's a motion as to

the class:

MR. ZURZ: Correct. And

MR. ZURAKOWSKI: Which we felt was

timely, after this Court c^e-fir^ed the class. Not to

mention the fact that this Court issues a stay, its

decision with regam-c^s to whether the leases are

(unintelligible) have an issue or not is stayed.

So, to sit here and say at this point,

after this Court's issued an order on the motion to stay

CLYDE A. RUPP, et ala va BECK ENERGY CORPORATION 2611-345
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and then say, wait a minute, there are no rnore leases,

? this Court stayed that order. And the motion for stay

1 1 does not tcall these leases, Your Honora

MR. ZURZ: Judge, the stay stays

execution on the judgment. It doesn't revitalize void

leases. The law of this case now isfthOse leases are

voa.ci. And they waited until after the leases were V04 d

to ask for tollin.ga There's nothing left to toll.

THE CCURTf Okay, now thIs is the one you

want to brief further? Is that the one--

MR, ZURAKOVqSKI : Well, I haven°t even had

a chance to see their reply briefings -- or memorandum

in opposition was handed to me as I walked in, Your

Honor..

THE COURT: And tl:hat'^ the one we started

out, you wanted ®_

MR. ZtIRZ6 Judge, I may add, there's -_

thero' s a jurisdictional problem out of the tolling.

And I think it' ^ important to understand the IDm the

chronology of the pleadings that were filed in this

case :

They filed a premature motion to toll the

Pla.inti,ffs' leases October of 2012. The case went up on

appeal and -m and then it came back. Iri your UuneW ^.0`hp

CLYDE A. RUPPp et ala v. BECK ENERGY CORPORATION 2011-345
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1 2013 order, they have taken the position that because

2 you didn't rule on that motion to toll, that that was an

3 implicit denial, so your implicit denial of the motion

4 to toll the three Plaintiffs' leases is now before the

5 Court of Appeals. It's an appeal issue.

; As we all know, you can't do anything

► that would impair the Appellate Court's ability to

3 reverse, to affirm, or to modify.

The Court of Appeals is, going to decide

whether your impl.icit denial of the motion to toll was

appropriate. Your decision right now as to whether to

toll the class members' leases could indeed confiict

with -that decision.

So, I think because they chose to appeal

this implicit denial -- which we disagree with, by the

way, but --

MR. ZURAKOWSKI: Your Honor -.-

THE COURT: I'11. let you file further

brief on it and you can say anything you want to say

today, si.r,

MR. ZURAKOWSKI: Your Honor, .i.f I could,

this Court does have jurisdiction. The Beck Energy

leases and its motion to to.i1. is a collateral issue.

It's one that's not going to impact the merits of this

CLYDE A. RUP-P, et a3: v. BECK ENERGY C^^RPO^^.^XI^:.^N 2011-345
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39

I case and the decision that you've made. And pursuant to

t well settled Seventh Appellate District law, which was

3 set forth in our reply brief, we think that we have an

6 absolute right to have those leases tolled and we think

c it was absolutely timely.

THE COURT: When will you get me that

?I paperwork?
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MR. ZURAKOWSKI: I can get it to you

it is -- today's Tuesday. I can get that to you by

Friday.

THE COURT: Okay. You going to want a

.furthe:r response?

MR. ZURZ: No, Judge.

THE COURT: Get me the paperwork by

Friday, I'll decide that issue promptly.

Are there any other motions left?

MR. ZURZ: There is XTO's motion;

THE COURT: Oh, have a seat. I"m sorry.

You want to intervene, Attorney Dickinson.

MR. DICKINSON: Well, and Your Honor, I

just joined in the motion to stay, which you've already

ruled on the motion to stay, unless you want to

reconsider the amount of the bond, in response to me,

that --

CLYDE A. ITUU'P, et, al . v. 'BECK ENERGV C ORPd^RAr^^^ 2^ ^ ^ -4 4^
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THE COURT: I thought that was a very

2 fair decision, but you both probably are --- if you're

3 both -,- if you're all upset, then I know it was fair.

4 So, you don't have anything else to say?

5 MR. DICKINSON: I do not. Thank you,

5 Your Honor.

7 THE COURT: Thank you. So, the motion to

31 intervene --

MR. DICKINSON: It was just to -- to ?oin

in the motion for stay. But you've already denied our

motion to intervene.

THE COURT: Okay, good. So, who will do

the entry? Who's going to do the docket -- the entry on

the ones I've ruled on?

MR. ZURAKOWSKI; I can do that, Your

Honor. And I can submit that ---

THE COURT: Okay. .^ want -M- I want both

counsel to sign it.

Mr. ZIJRAK®WSKI: Rick, I'll m- I'll

submit that to you for --

THE COURT: If you can't agree, we'll get

on the phone and discuss it. Okay?

MR. ZURZ: Good.

THE COURT: If we have to, we' 11 have

14
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I another hearing. Okay. Thank you, gentlemen,.

MR. ZURAK®WSKI: Very well.

MR. ZURZ: Thank you, Judge.

MR. ZUf2AKOWSKI: Thank you, Your Honor,

MR. DICKINSON: Thank you.

THE COURT: Thanks for coming down.

THE BAILIFF: All rise.

THE COURT: We're in recess.

(Whereupon, the Court was in recess.)
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11 STATE OF WEST VIRGINIA, TO WIT:

I, Cheryl G. Munson, Transcriber for

Realtime Reporting, duly appointed therein, do hereby

certify that the foregoing is, to the best of my

knowledge and ability, a true and accurate transcript as

transcribed from an audio electronic recording of the

proceedings conducted in said Court, in the case of

Clyde A. Hupp, et. al., v. Beck Energy Corporation, Case

No. 2011r345, with the Honorable Edward Lane, Judge of

said Court, presiding.

Given under my hand this 16th day of

August, 2013.

CHERYL G. MUNSON
Transcriber

REALTIME REPORTERS
713 Lee Street
Charleston, WV 25301
{304} 344-8463

IN WITNESS WHEREOF, I have hereunto

subscribed my hand and affixed my notarl.al seal on this

16th day of August, 2013.
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