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STATEMENT OF PLAINTIFF-APPELLEE’S POSITION AS TO WHETHER
A SUBSTANTIAL CONSTITUTIONAL QUESTION IS INVOLVED. OR
WHETHER THE CASE IS OF PUBLIC OR GREAT GENERAL INTEREST

This case does not involve any substantial constitutional question for the Court to
resolve. Indeed, Defendant-Appellant makes no argument whatsoever that a substantial
constitutional question has arisen as a result of the decision and judgment of the Court of
Appeals in the case below.

F m’thermofé, neither party raised or argued dnvconstltutlonal issue in either the
trial court or the Court of Appeals. Accordingly, any argument that 4 substantial constitutional
question is involved would be premature, as the parties did fiot litigate such issues in the cases
below. State ex rel. Royal v. City of Columbus, 3 Ohio St.2d'154,209 N.E.2d 405 (1965) citing
Williamson v. Rubich, 171 Ohio St. 253, 168 N.E.2d 876 (1960)(Parties may not raise or argue
issues for the first time in the Supreme Court.)

This case also does not present a matter of pubhcor great general vinterest. The
fact that the Court of AppéaIS’ ruling in the case below folloVi?S‘;thé ﬁlinbri;cy view on the issue of
whether punitive damageﬁs ‘may be awarded against a tortfeas"or)'sa és;thité.does not, without moré,
elevate this issue; toa méttér (of public or great general inter»est(‘.’ Thé Cdurt shouid permit the issue
to be raised, argued and decided in other Ohio courts of appeal; inasmuch as the decision and
judgment of the Fifth District Court of Appeals in the case below represents the first time this
exact issue has been presented to and decided by an Ohio coﬁft réf ap‘(pveals.

The Court Will benefit from other courts of apbéai ilearing and deciding this issue
first before addré.s{sirigt‘his‘ issue itself. There is no indication thét fh‘is’ iséue arises frequently in
Ohio courts or that thé pﬁblic policy underlying the award of punitive damages in Ohio is in need

of clarification or revision. The ruling of the Fifth District Court of Appeals in the case below is



consistent with the law of punitive damages as decided by this Court and involves only the
interests of the parties in a specific factual situation. Indeed, the F ifth Circuit Court of Appeals
denied Defendant-Appellahf's motion to certify a conflict with tl‘le"decision of the Seventh
District Court of Appeals' decision in Friedman v. Labos, 23 Ohi-o‘ Law Abs. 217 (1936) because
the facts in Friedman are distinguishable from the facts in this case. Permitting the Ohio courts
of appeal to decide this issue first will sharpen the arguments and competing theories involving
the award of punitive dariiégés against deceased tort;feasors,; and pirOVid'e}a more comprehensive
legal interpretation and treatment of the issue for the Court to consider, if and when it decides to
address this isste.

ARGUMENT IN SUPPORT OF PLAINTIFF-APPEL'LEE'S POSITION ANDIN - '
OPPOSITION TO DEFENDANT-APPELLANT'S PROPOSITION OF LAW NO. L.

The majority view disallowing punitive damgges recoveries after a tortfeasor has
died relies on the arguments that 1.) the_primary purpose of imposing punitive damages is not
furthered if the to‘rtfeasor‘ is deceased because the element of deterrence requires a perception by
others that the tortfeasor is being punished, and/or 2.) the imposition of punitive damages against
a tortfeasor's estate punishes innocent estate beneficiaries rather than the tortfeasor; with the .
result that the element of deterrence becomes diffused and s“pééﬁldtive at best. Whetstone v.
Binner, 2014 WL 3058546 (Ohio App. 5 Dist.)

The minority view that a claim for punitive damages survives the death of a
tortfeasor and may be pursued against his estate emphasizes the general deterrence aspect of
punitive damages, which serves to punish the tortfeasor and to deter the tortfeasor and others
from engaging in like conduct. /4. The death of a tortfeasor does not completely thwart the
purposes underlying the aif;rard of punitive damages since the irriposition’ of punitive damages on

a decedent's estate serves to deter others from similar conduct. /d. Nor does such an award of



punitive damages punish the innocent beneficiaries of a estate, since the tortfeasor's beneficiaries
have no right or entitlement to more than the tortfeasor would have retained had he or she lived
and a judgment for punitive damages been imposed. /d.

Simply put, there should be no per se prohibition of the award of punitive
damages against a deceased t‘ortfeasor's estate. Additionally, safeguards exist at the trial court
level to protect against the arbitrary imposition of punitive damages, such as limiting or
cautionary jury instructions or remittitiur. As the Fifth District Court of Appeals so aptly stated
in paragraph 26 of its opinion, '*'[u]"ndé:r” the R.C. 2305.21 and the Rubeck ruling by the Ohio
Supreme Court, all catises of iaétc"‘ffi‘dl"i';'iﬁ'l‘cluding all elements of recovery, survive as if the
deceased party were still alive both oh behalf of the estate of the decedent and against the estate
of the decedent." Id.; See also Roedder v. Callis, 2012 WL 1994936 (Mo. App. E. Dist. 2012)

CONCLUSION

For the foregding ‘feasoris; Plaintiff-Appellee urges the Court to deny jurisdiction

and dismiss this case.
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