
IN THE SUPREME COURT OF OHIO

State of Ohio ex rel. Claugus Family Farm,
L.P.,

Relator,

V.

Seventh District Court of Appeals, et al.,

)
)

)
)
)
)
)
)
)
)

Case No. 2014-0423

Respondents.

IN MANDAMUS AND PROHIBITION

S'1'YPIJLATIOI\1S

Daniel H. Plumly (S.Ct. #0016936)
(Counsel of Record)
Andrew P. Lycans (S.Ct. #0077230)
Critchfield, Critchfield & Johnston, Ltd.
225 North Market Street, P. O. Box 599
Wooster, Ohio 44691
(330) 264-4444
Fax No. (330) 263-9278
plumly^a^ccj.com

Counsel for Relator
The Claugus Family Farm, LP

i. i a , % i ;
;^.,^,,, ^;:^

r
L ', ",, i >. ^

r
° /;,,,

r
:,

r r
v

^ " ;i'-
ii.^/^,'zr .i^ i ^9 's%G- ---- -----------------

Michael DeWine (S.Ct. #000918 1)
Ohio Attorney General
Sarah Pierce (S.Ct. #008799)
Tiffany L. Carwile (S.Ct. #0082522)
Assistant Attorneys General
Constitutional Offices Section
30 East Broad Street, 16th Floor
Columbus, OH 43215
(614) 466-2862; Fax No. (614) 728-7592
sarah.piercea,ohioattorneyg eneral gov
darlene.pettit&ohioattorn^ eneral gov

Counsel for Respondents The Seventh District
Court ofAppeals, Judge Gene Donofrio, Judge
Joseph J. Vukovich, and Judge Mary DeGenaro

Scott M. Zurakowski (S.Ct. #0069040)
William G. Williams (S.Ct. #0013107)
Gregory W. Watts (S.Ct. #0082127)
Aletha M. Carver (S.Ct. #0059157)
Krugliak, Wilkins, Griffiths & Dougherty
Co., LPA
4775 Munson Street, N.W.
P. 0. Box 36963
Canton, OH 44735
(330) 497-0700; Fax No. (330) 497-4020
szurakowski a kwad.com;
bwilliamsna kwgd.com; gwatts_a^k wgd.com;
acarver a,kw d.com

SEP 2 3 2014

Counsel for Intervening Respondent, Beck
Energy Corporation

CLERlC nF C®U



IN THE SUPREME COURT OF OHIO

State of Ohio ex rel. Claugus Family Farm,
L.P.,

Relator,

V.

Seventh District Court of Appeals, et al.,

Respondents.

)
)
)
)
)
)
)
)
)
)

Case No. 2014-0423

STIPULATIONS

Now come the parties to stipulate that the following documents were filed in the matter

of Hupp, et al. v. Beck Energy Corp., Monroe County Common Pleas Case No. CV-2011-345

(and the appeals that resulted from that case), and that the attached exhibits are true and accurate

copies of the filings in question:

1. ' Complaint filed on behalf of named plaintiffs only on September 14, 2011;

2. First Amended Complaint filed on behalf of a class on September 29, 2011;

3. Second Amended Class Action Complaint filed on September 30, 2011;

4.

5

6.

7.

Defendant Beck Energy Corporation's Brief in Opposition to Plaintiffs' Motion

for Summary Judgment filed Apri130, 2012;

Trial court entry granting summary judgment to named plaintiffs filed July 12,

2012;

Plaintiffs motion for class action certification filed July 19, 2012;

Trial court entry journalizing grant of summary judgment to named plaintiffs filed

July 31, 2012;

8. Beck Energy appeal regarding grant of summary judgment designated Case No.

12 MO 06 filed August 28, 2012;

9. Third Party XTO Energy Inc.'s Motion to Intervene in Proceedings filed

September 7, 2012;



10. Plaintiffs' amended motion for class action certification filed September 12, 20112;

11. Defendant Beck Energy's Memorandum in Opposition to Amended Motion for

Class Action Certification filed September 17, 2012;

12. Beck Energy motion to toll the leases of named plaintiffs filed in the trial court on

October 1, 2012;

13. Beck Energy's reply in support of motion to toll leases of named plaintiffs filed

October 17, 2012;

14. Trial court entry granting class certification filed February 8, 2013;

15. Decision and Order on XTO's Motion to Intervene filed February 8, 2013;

16. Beck Energy appeal regarding class certification designated Case No. 13 MO 03

filed March 7, 2013;

17. Seventh District Judgment Entry filed April 19, 2013;

18. Trial court entry clarifying the class (per Seventh District Order) filed June 10,

2013;

19. Plaintiffs' Motion for Approval of Notice to Class and Establishment of Method

of Service filed June 24, 2013;

20. Beck Energy appeal regarding decision clarifying the class designated Case No.

13 MO 11 filed July 3, 2013;

21. Beck Energy's response opposing notice to the class filed July 9, 2013;

22. Beck Energy appeal regarding implicit denial of motion to toll leases designated

Case No. 13 MO 12 filed July 10, 2013;

23. Seventh District Judgment Entry filed on July 12, 2013;

24. Beck Energy motion to toll the leases of all proposed class members filed in trial

court on July 16, 2013;

25. Plaintiffs' response to motion to toll filed July 22, 2013;



26. Transcript from the Motions Hearing conducted by the Monroe County Court of

Common Pleas July 23, 2013;

27. Trial court entry granting motion to toll leases of named plaintiffs filed August 2,

2013;

28. Trial court entry denying motion to provide notice to class filed August 8, 2013;

29. Beck Energy Emergency Motion to Set Aside Supersedeas Bond filed August 22,

2013;

30. Beck Energy appeal of decision not to toll leases of all the proposed class

members designated Case No. 13 MO 16 filed August 29, 2013;

31. Seventh District entry dismissing Case No. 13 MO 012 (implicit denial of motion

to toll leases) filed September 16, 2013;

32. Seventh District entry consolidating Case Nos. 12 MO 6, 13 MO 3, and 13 MO 11

filed September 16, 2013;

33. Seventh District entry tolling the leases of all proposed class members filed

September 26, 2013;

34. Seventh District entry dismissing Case No. 13 MO 16 (decision not to toll leases

of proposed class members) filed November 1, 2013.

The parties further stipulate that the following document was filed in the matter of

Donald J. Pniaczek, et al. v. Beck Energy Corp., et al., Monroe County Common Pleas Case No.

2012-274, and that the attached exhibit is a true and accurate copy of the filing in question:

35. Judgment Entry from the Monroe County Court of Common Pleas filed August

31, 2012, in Donald J. Pniaczek, et al. v. Beck Energy Corp., et al., Case No.

2012-274.



Respectfully submitted,

Daniel H. Plumly, Counsel of Record

Andrew P. Lycans

COUNSEL FOR RELATOR, CLAUGUS FAMILY
FARM, L.P.
Sarah Pierce, Counsel of Record

.^._:^.-.-...^_ ~ ----------- ---- ^^_-._
Sarah Pierce, Assistant Attorney General

COUNSEL FOR RESPONDENTS THE
SEVENTH DISTRICT COURT OF APPEALS,
JUDGE GENE DONOFRIO, JUDGE JOSEPH J.
VUKOVICH, AND JUDGE MARY DEGENARO

Scott M. Zurakowski, Counsel of Record

---- ----------- ----..------- -
Scott M. Zurakowski

COUNSEL FOR INTERVENING RESPONDENT
BECK ENERGY CORPORATION



CERTIFICATE OF SERVICE

I hereby certify that I served the above Stipulations to the following by e-mail
transmission only this 22°d day of September, 2014:

Sarah Pierce
Tiffany L. Carwile
Assistant Attorneys General
Constitutional Offices Section
30 East Broad Street, 16th Floor
Columbus, OH 43215

Counselfor Respondents
The Seventh District Court of Appeals, Judge
Gene Donofrio, Judge Joseph J. Vukovich, and
Judge Mary DeGenaro

Scott M. Zurakowski
William G. Williams
Gregory W. Watts
Aletha M. Carver
Krugliak, Wilkins, Griffiths & Dougherty Co.,
L.P.A.
4775 Munson Street, N.W.
P. 0. Box 36963
Canton, OH 44735

Counselfor Intervening Respondent Beck
Energy Corporation

^-------------- ------------ ---------
Andrew P. Lyca
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do

j Clyde A. Hupp
45595 S.R. 78
Woodsfield, Ohio 4379

and

Molly A. Hupp
45595 S.R. 78
'^io^sfilefd, Ohio 43793

and

Larry A Hustack
99'^ Brookpoint Dro
Macedc^r^ia, Ohio 44056

and

Lor^ Hustack
991 Brookpoint Dr.
Macedonia, Ohio ^t85e

Plaintiffs

^'OE.ER"t 6F COI^^CM PLEAS
HWNRCe CflU^1T`°> OHIO

i. z
IN THE COURT OF COMMON PLEAS

MONROE COUNTY, OHIO 2011 SEP 14 PM 2• 33
Case fyoej1:1 ^'^Eika ^i'Q

CLERK OF CO
U

RTS
^ Judge Julie Selmon

^
^^^AINT EOR°

(a) Declaratory Judgment;
^

(b) Quiet Tffle

fnterrogatori^^ Requests for Production
of Documents and Requests for Admissions
Attached

Icertif,r the foregoing to be a true cir+d
correct copy of the csrigineal.

Beth Ann Rosqf Clerk
Vs,

Beek Energy Corporation
4857 Harding Ave.
^^venna, Ohio 44266

Defendant

By

CQUN7` 0^^ CQU`

Now come the P#aintiffs, Clyde A. Hupp and Molly A. Hupp, by and through their

undersigned counsel, and fbr Count One of their Complaint for declaratory judgment

against Defendant, Beck Energy Corporabon, state that

(1) Plaintiffs, Clyde A. Hupp and M^llyAo Hupp, are individuals residing in Monroe

.'Ountyp Ohio, are husband and wife, and are the tiftd owners of and in present



possession of certain reafty located in Monroe County, Ohio comprised of approximately

three hundred and eight (308) acres (hereinafter referenced as "Hupp Acreage").

(2) Defendant, Beck Energy Corporation, is a corporation duly authorized and

extsttng under and pursuant to the lam of the State of Ohio and, at aIl times relevant

Ny
^$ ts

? cs u) i} x n

hereto, conducted business in Monrm County, Ohio.

(3) On or about May 4, 2004, Plaintiffs and Defendant entered into a certain Oil ;

and Gas Lease retative to the Hupp Acreage (hereinafter "Hupp L^aselF which was

subsequently recorded in Val. 118 and Page 286 of the records of the Monroe County

Recorder. A copy of said Hupp lease is attached hereto as Exhbit I and incorporated

herein as if fully rewrftn.

(4) Since the date of the Hupp Lease and In contravention thereof, Defendant has

not prepared to ddil a well on the Hupp Acreage, has not driiled a well on the Hupp

Acreage, and has not paid any royalbes to Ptainfiff.

(5) Plaintiffs are entrUeti to a declaratory judgment that the Hupp Lease is

forfe€ted, cancelled, unenforceable, voided and held for naught, for reasons Including, but

not limited to, the following:

(a) Defendant breached express covenants and breached implied

covenants which arose by operation of law and Ohio public policy,

including but not limited to the covenant to reasonably develop the

leasehold, the covenent to ddil an exploratory well, and the covenant

to conduct all operations that effect Plaintiffs rc^^alty interest vAth

reasonable care and d^ligence, and

si
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(b) Defendant abandoned the Hupp Lease and the leasehold inter^st,

and

(c) The terms and conditions of the Hupp Lease as to Plaintiffs are

unconscionable; and

(d) The terms and conditions of the Hupp Lease are contrary to and

vio(ative of Ohio public policy; and

(e) There has been a failure of consideration as to Piatnfft; and

(f) The equitable remedy of declaring the Hupp Lease to be fort'afted,

cancelled, unenforceable, voided and held for naught is appropriate

and required as any legal remedies would be inadequate, as

monetary damages are not ascertainable, as a forfeiture Is

necessary to do l^^flce to the partiies, and as forfeiture is warranted

to assure development of the land and the protection of Piaintiffs°

interests.

Now come the Plaintiffs, Clyde A. Hupp and Molly A. Hupp, by and through the

undersigned counsel, and for Count Two of their Complaint to quiet title against

Defendant, state:

g^^ ^ealiege and reaver the allegations contained in Count One as if fully

rewritt^^ herein;

(7) Piaintiffs are enfitiel to a judgment, pursuant to Ohio Revised Code 5303,01,

quiefing their title as to the Hupp Acreage as against Defendant by and through the

forfeiture, release and cancellation of the Hupp's Lease as a valid encumbrance of record



and by exkinguishing any interest which.Defendant has or may claim to have in the Hupp

Acreage.

Wherefore, Plaintiffs, Clyde A. Hupp and Molly A. Hupp, request a dedaratory

judgment as specified in paragraph 5 above; and a judgment quieting titie as specified

in paragraph 7 above; and for costs and such other and further relief as to which said

Piaintft may be ent€tied at law or in equity.

^^^^ ^^^^^

Now come the PIa€ntffsp Larry A. Hustack and Lori Hustack, by and through their

^d
8
u

<^
J^

undersigned counsel, and for Count Three of their Complaint for declaratory judgment

against Defendant, Beck Energy Corporation, state that

(8) P1aintft; Larry A Hustack and Lori Hustack, are husband and wife and are

the titied owners of and in present possession ot'certain reaity located in Monroe County,

Ohio comprised of approximately 89.75 acres (hereinafter referenced as "Hustack

Acreagel:

(9) Defendant, Bac€ Energy Corporation, is a corporaflon duly authorized and

existing under and pursuant to the laws of the State of Ohio and, at all times relevant

hereto, conducted business in Monroe County, Ohio.

(10) On or about August 14, 2008, Defendant, as lessee, and Alonzo F. Wi#wn

and Sherry S. Wilson, husband and wife, as lessors, entered Into a certain Oil and Gas

Lease which was s€^bsequenfly recorded in Vol. 174 Page 229 of the records of the

Monroe County Recorder (hereinafter se€effed to as the"Hustack Lease"). A copy of said

Hustack Lease is attached hereto as Exhibit 2 and incorporated herein as itfuliy rewdttert

Plaintiffs' ownership of and title to the Hustack acreage is subject to and encumbered by



the Hustack Lease, as Piaintft are the successors in interest to the original lessors as

deiineated in said Hustack Lease pertaining to the 89.75 acres compdaing the Hustack

"8
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covenants which aro-se by opemtion of law and Ohio public policy,

including but not limited to the covenant to reasonably develop the

leasehold, the covenant to ddll an exploratory weil, and the covenant

to conduct ail opemtions that effect P1a€ntiftg royalty interest vWth

reasonable care and diligence; and

(b) Defendant abandoned the Hustack Lease and the Ieasehold

interest; and

(e) The terrns and conditions of the Hustack Lease as to plairat^ are

unconscionable; and

Acreage,

(11) Since the date of the Hustack Lease and in contravention thereof, Defendant

has not prepared to drill a well on the Hustack Acreage, has not dr#Ifed a wei€ on the

Hustack Acreage, and has not paid any royalties to Plaintiffs.

(12) Plaintiffs are entitled to a declaratory judgment that thm Hustack Lease is

forfeited, cancetied, unenforceab{e, voided and held for naught, for reasons including, but

not iiMited to, the foliovAng:

(a) Defendant breached express covenants and breached implied

(d)

^^)

V)

The terms and conditions of the Hustack Lease are contrary to and

violative of Ohio public policy; and

There has been a failure of consideration as to Plaintiffs; and

The equkable remedy ofd^^aring the Hustack Lease to be forfeited,



cancelled, unenforceable, vo€ded and held for naught is appropdate

and required as any legal remedies would be inadequate, as

monetary damages are not ascertainable, as a forfeiture is

necessary to do justice to the parties, and as forfeiture is warranted

to assure d^^^bpment of the land and the protection of Plaintiffs'

inter^sts,

^^UNILQ-Un

Now come the Plaintft, Larry A. Hustack and Lori H ustack, by and through the

^.
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undersigned counsel, and for Count Four of their Complaint to quiet title against

Defendant, state:

(13) RealIege and reaver the alIegations mntained in Count Three as if fully

rewdtter# herein;

(14) PfaIntiffs are entitled.to a judgment, pursuant to Ohio Revised Code 5303.01,

quieting their tft1e as to the Hustack Acreage as against Defendant by and through the

forfeiture, release and cancellation of the Hustack`s Lease as a valid encumbrance of

record and by extinguishing any interest which Defendant has or may claim to have in the

Hustack Acreage.

Wherefore, Plaintiffs, Larry A. Hustack and Lori Hustack, request a declaratory

judgment as ^^^ciW in paragraph 12 above; and a judgment quieting fdle as specified

in paragraph 14 aboveff and for costs and such other and further relief as to which said

Plainti€fs may be entitled at law or in equity.
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Respectfully Submifted9

SLATER & ZURZ, LLP

RICHKRD V f 'R, ^
^,t#€^€^ey €br-^ I^f€^tl^^
One Cascade PIazaq Suite 2210
Akron, Ohio 44308
330-762A0700
330a7132-3923 fax

Peters Law Off°ice Co., LPA

^....^.:. ^ ^..i^... -_.^...

^ ^ W. Peters, Esz^.
^goy€ney for ^^^^^^^
107 West Court S#,
Woodsfield, OH 43793
(740)472-1681

Roet^^^ & Andress, LPA

+ark
Aftorney for ^^^^nb^^
222 South Main St.
Akron, OH 44308
(330)376-2700
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;^fi8bffi. ^ 0^'^16 #rDdat ixto 43 tl4i; tp 09ffgg3 ^, ft RE^l4 ^ gi pb^! ^D iAnroIIr, ^ mt ^^1 ppt 4XS ^S Q!B Q^6 ^fF #̂lii^ ofF it wg
ue.aWAil offAm or ^ 4mgq ^e e Pe8xoe¢ a. 8x itvsACe 9e04 4Y Rwaawd 8 ww N Wft ur4wom PlAw ke dft wae2 aetl8 Vodmw^b aept4mw ama
to W 14 ssomc Y•' esst fztlus. se nsnwen mqmdo saated. 5M x¢ateYa "nt 9vow kmaks "Ba " mgm7" s3
$Ewvveaswps

I ft siggimmes a^^ ar s^i ^o t^ aro ^ ae. ^^^^e ^9 aa zaaag^aa 5^ ^ s^ a^ ^Aua m aeOMe* br a Ma tm 9^^
^7kgn 5oNk md3ds ^!mat^ ^de^k^tt so^'sava ^toeocrr ^ce'^^ta^+^ seai^tna ^r^gKa^ac q^ ^^, #-'^et3.^t a^ge^.

c^ ^S ia^ ^g +^r k^t i+^ae9AR ^k idarp ^ iaiseooa3oros gt^ sa-v^ 8^sara^ 7p ^nF3^F ^€ s^os si^ sex s^e ^x a seeaz ^q tdt s^4 iea^ ^ .
ip^ 49 wtp^e^ sMat rs ^ s^C ea;c i^ s^aC ae x^arae # se^x xa as ^^ dss eRS^X di^7 ^aa8 Heas®c sa ^a tximo^ x set &aos ^t rowe^ m^e abee
bw mN ad ae aaad *at Pffir xas ^s ¢2 atqB 4sed^waaC ooG xasblo x wt ^.ots sc i3a toaoafi p^. ^m4 ^aa aa aaeeos b^ Be ao^sd +opoa eac a^t g^s.v
vm m^ 4o No ft pap%3^s aea 4R84^, f$ aea awi5 x^L; aS^ ssQPj ss 8 i^` YA lbb^ zaS^vcala sa4^ 69s YSS4 m4^$paa bi 18oi ^aqdG x aS6 atoLa p•F.76i^`6, $^9{.^ »r va^ar ^ mY +a+ssc ss ^r ems ^caa R ti.ems ^x4 xeo yas sa ao x,rs r^eg aaa^ ss 4v^ ^'y soada sa aoa-0woa ssse sa ^m s3 ^m 0^a, aaasoseaa 406 ft &aros 5^ss k! ^. ta ses t2 ^ weo-^?aaca i'vt3 ^^s t^s ^4e ^ P^4^'^ n^eme sd xa4 ,aeFr,qe^ puR^ saAW ^5g ^ttl

^ -,-E 3ipa&U§aS oa+aCat4 xcws c4a^^,^.g c^d ^aoob oof 3m iaoom sksY 4'bvsd a^h ^a^ax Z4,^n^ae^ 6 da[bvs^e^ d.a^+¢ecxm eea au ssat O^p
+d saF es ^sw x4§m xid4 8s 'ssv4 a ^akaae ^asad sacte+k6oaor, faaop^nDp ^ asd t^ isx zaas se N4;eaaeda^x !^a^ oL ^ i^'0aen^t wW"ta wtt8k.eeeceG^,7ntao000 ±^+ss^a^syaaa#fi^eraoe%^Sn7^ptpa^t0s^smkaxsedsss^^+7sadae^aL^sekkn-+bse&atmeaeiea'aseeaoa. xAo- :4aao^,9d^pe^tlf

^ 8^ b0 taOC 4^ io5 AQC PS^ $^ i^+6 fd{d^: hp6pi.^fCCO(-0 fOC L44^ 9DC i^d2 g6 ^+^P x x6 Q694t5 0.'^fb'j,S^bR id alLd b666,HCkldC 6pG1 iGC aR Bi? ^
^{^l^p6y6lj^+T2.4+cae^¢4lasdt4oh%^GXiaOe^^. ^bbtS^^^6YAbd^._^bf1!l6N^bt'.T'.'^^.b1B^.^4{^tb^t$tY^^^^,

Yt, #Geee6qYR60^e^sbm^xbwn^§iiAt^.C^4s^HSSd^^eisba^24at^ksb^^,3eas'Ixsa^o%4^j6-g-m3lc4Attfr^8$nkbeB(YtCpOp

be WmAm IN 0^ 0C 4 Ose 4t tw' 6w ww^mm.^^w kz w ^ ddd aD^w *x q^^' ogpw
^see8:^aaw^aCisso ^^7 xs ^s a4aai 3p e^s ^.erz 4^etean^+^e 3^•rosss 20a;a aoaoogy, .

t8. ^^stam^;igasee^g^sge xxas^ sr»^ $6^ aaasaaa^acsaxc,^aeUnFOnrs^WW^s61 ba-, eBa*aU W" 60
^eY^ ac ^aas xs5erzsenaacada%b^^+xoego.o^,Qx€ s^ery^1 a aer^i^tss^ ^a r,ts se ^sas.

whsadv^^o^a^^e ^^o^ ^^k'^P. rx ^^^^sa

oa Bas ivat ZK ss e^ 3p ^et 9a^, +a p^v^aoY Y^a +r ^ co 0 p® an si eM a^ mrt pm saa gag aa ^px ^a ^^4.x e^ad §^ $eCe^aYi^F ft kaaa4 an Sw^en ft p^ x xuo„co,oa ,d4h qtato W. e; greuo,ve YdM ?a^r ^ mzeq, 0 ae aeeee.ocom oai y^ t^a ^t $
^pretlea#,;ns^e^#aYYgatieCYaifffixietxx,a.^ai,a^+Esa+^?a,eegiRe^a hry b^w4uatWE.soct;eesoc^rgettacs't^ve^r^wieaaes,^o4+o4ti .--.^^--^. .••...^.-••
^^ 3^ ^i^t^88CiR^id^}t^s9CbGe1^^OR34i^ed5a^I^iR#40. S6C^NSleClSa^qpDp`eipK{; UR"d " 1- WfeaeV" ,7^Rw 0 m ^ . . .



^6 ^18a9^4^'aEl'YQ1^6^^'^P^9(a.$AS5%aC4dlM^P^ ^$R^lR^tldK'^AR^tAQO^^QOt^lel^$^B^ltf^4^6Blf@4^F2^%AiTI^
3d^.^ anf^ra^+^^>^^^af^ Ite:cm! "̂-.^&^69AY^Ata{a^ap^[pOnteqF9q^-wRr^aC<^^sr^za^:^ma
7^ ^^8 at^e 0r ^ treF9 ^ ai+e CMea y^ t.e r.ee^e ata ^s raecr,vae^e d ovnvr.+p,Dy'cGa d Fl7 ^+A ^t as^c.^av+ MpaA oaawacr ^f 7 k&as+.^
!4!IArR^k42'^d 0e6 )y^td ia.vYpX^tdt ^Cq4 Ye® b0 8 55 ^F ^4 7n^'^^ N'FwA F^+"^ LbE'wvI 3t k0 -06H=^ C363 LoT60b 9 âE 31Ct^R +^' !^ 'L, .'^C hYlb'A.^ iS^ rk (SiR 48E
aa ^aq^.Y^tl^aa>R ^SP ^P^b^•••^acwa1w ^^d a aau twr-+Aea. rsrt tee seec rieW ^eL^^a a[,2 Mnet ^a auBOOOS a ym9aaov tv tpa a>cvqn ^.

Y4 kt^aaww^a^aeai^atan^ddyro-qee^y%^^tke^xr^7aa^wasbomu^zeanerlao^a4^atawpvoa,^9^cna^ada^ao^^oa.wo^e.ar^c,ec6yeeeraaerxwa
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;)Ik^e^a0c gQrtrt k[9f^^ L! aODD'4driq8 -0apt Akr'^S0L4®oe Xi^ 0MD ^SaP^.

59^ 85cic ^aaa tvaonr ^oe^^fe sa^eari^ as ^t ^^dav a& ye^ ^" aet^ ^avm g lans^, La^a ^ata tce&g?,^rr'tsav^q+d^y aaa a^wacaaw a
t^te^7^aemai^0va^ot^amaA.tt^vnâ.^aeu^0.aeati^q{i^ ^SNOrJ^exaw^za^eaAterta,^aavRara^ema^t,8stes vaRi^ ttebroootacaaoyoa
pq 1s6^.iao ^& reid aqo^ d^T 5s ^ ta Mee ^vA^6q+d ae4 at^n Li 5amc en a^7a Ume ^ ma ama. ^i u^de o^be a<eu9 ax ^^ta 8s T^ao,v a redto i^C3 a^s
^c ae^ at a^e ^es an ueaee.. ^6« am, ra ae^se^ w^ are ^g ^a axy ^e ?^ s^s e6me bt >Aeat,s ae ans ^^a ^c ^+ tm^^qa ^^e ^s ee paavaroe
ga^e^a^armqi^ne»iakaaqelwaakrsdGB^o^tlarwoQ^ra.,, .

ss w aoaoe^e azne o^qenma a r^a toQeo ay- to- e^ecQa ma s oeoo ^waa as roende ea^ ub 5a^e mmawaw ^na we4poea sDne ^n aMe nw a aeridre ^c ro^es aa eme
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76,. !^k ^ itloS 9^OQMGOt 3ta0âaaE'AC faOno 4aCC4t rdp411tlIIa9 tp AG4 `AQR 90^coo^ iXFODOaIX&ag Kom^" nM Ni.OtAOl wo! tâa +G40r(cmCOEV"walk Gm
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eF^ adE^-xtsz.ae^e Me Fxd^ relkr.iU^ ^'^e'^•• 3SF+^ ,...e, . ^. . ..-
. .. ^ ^F ^,. < ^F atd zafsswF

Wool

E^^^ ^iircRay CORk^^R'004f
^AC'.Vd'MNAV`?'^'.Ca'aasâ.SYPet"C'b. x7:R

&^RlA^'.

9PC i^ SP}DD$SE AF, ^ C&'45eYRl^FP £^ tWf ^N 4X2:'Yd7 s^Cd 9^' 7Y^ia/Y+^ 9A>a^aA 'N^ I^A ^i0S3 ^05E-^ld.'^ ^85 .. ^^_r `2-'oNF'7E Ss'JKb ^^^ ^. PbP1dd' Ca'qei'tSy
'^,. v{^ ^A1 `^Fiafi F.^ 1 n.rw. Ys ^ vr n4 ^aa uoC< 'o' • z.i,^ 565^ S59a9C^G'$ Tb itbf kd:A 36E7 ^{2i

y,# y^raar°°a kertS^zY,sv ^s.o2Awci. daaa .e:bAJ +^ ssd -fi. =^.^ .... ._. ,
b!'M 2Q^ L^c`{! N!'.Fbta'sd 0.'-0N tz`{` ^p,f'.'.CE Y+4 JLFA'R+ 9Pa2Q'^{Pta Wi^3O.,CN F. A A' "+^ ^9FMP SP^{iti 5k++'AAS2"u'A 5S9` T^Y.P. {^:O^k$ Ad!04. .

GDC ^'tl:P Y^#Q'n4 aroEo aN f^6 ^bC^.̀ad5 A^R+PF 2F6 PF F3s5f`Aka Wad»i ]d Yf53V k^^S'b' ^'C:^k^?PC -0: ?Ax4 bx tdQj^?^ KC g'a '^,`<^Ob{b bf ^.95 j. xiH,} iy('A bYFS^+R?I 1i^

6a^ C^di diaa9'>'tt 4PP01}a aP^PCi ied iS#A siZtG3. AAj??b^s''t9 9216a xNft9C 7Y fA^A YK =°' :Qa rAahd:f id,'COS xa7t, ,^3bR >5^,°
g^sbw4 PS s.;..ab'tt5^t STNGi 09 9,mM$A 14d itl=L66 GK. 0.
8^4^*9x'7 vs& xaa? s^aRr ^Finaa eu'ana g+a feotxbdo^ ?°za coo a:aF axr.n c^ ^,we a sbtr x.9sa ab w^iaR ^^^'^? et snNa 3zt d^b4' }A.S^2ad 5+F; #AS 7,xssx. bxr as {z^vcg .
^.xaxs, z.^rxiz.^ o.m e tax w.bae^rxt :.^z^as ^e pea,-^a ^r+^P wr,aa9 ad re ssxa.fi++++aseesgo^c^ s^ :"aa et^.7 r weo+ raw :•.t& ^sA ^p faRtaa ^aostr^ bc sa Fww'sk sw rsrsc;td

sxs»oaqfw30 re«r uwo x04 xrPwla,9cewt;so

saasw^-^kp6,es^xrarraaidcF^e;xes,evFZ3'ie^ra^^5t^a^{r8a^awDE^F^9^Fav^s - ^9^.Fae^A ^'+^3 .. _..

aa ^ms aaa te^p ^n ^i ^ae ^A^ F ^aad a^o- ^ ^ ^ « ^ sa ^ 4^¢ s^r ^ ^ea

i'we t^r eiFR xx^Soao, :o- &vm waa?R^ ^s+s ^eaiss n.x^ B^ ^2'r ^+A?^ ^¢ ^a L+.^woffia a Aa^ ^ ns^^c«t see aa smk 9e^.^«, ^ s^ aa z^ gaa a^ ^:^n.e^
^^ Cao9mt ^,rz{ :,^s1e vs ^f$y54^t,t,d zx £re sr-z^a M b^+xa a^^F, a ts-^tr+>nop;naF^ ^, ^!t 66 ^2 F^ a^ex Se r^^s's t^* {.^5s3eeiw ^Grw1^t &aloa+tf qss rAN 3R
p,^"'3aexoas 3x t9cs3ssq^k i F^, ^

34 F68i'ka9a.2iaYrF6T+Rab9WEdlk0lbDSfiadatix^A0d^2d4TOF63^f'9s^ku9aaRvf#QfFi9FbaAâd^C^^dBDb'tle^ .N^FiRBnF^BS

ov-
g'"̂A°- ^$p }9,'d0.'.. A tb5i :a# 6d F4QN%4RP?^ tl^F ^ Q^94.'tJ48 ^%D?xti d^,t iW:S6 'cbR 6a06i+â ^4? R{^Q 1^} ID' """..;+It..i-Sod-iS,'A,^^.... ^1^BYtl QOP^.' }^. 'JHiQDAA^

0^ ^'^(F^Ik as+{[ 78t sSb"S, Rbx F5 CY1M13B6.1^90A'eAA L^F W4^E. 11'§e1 4{Nk P2 t3NAAQ 99:9MW.Yi Kx^1`t F-'06a0aC^^X+:4+^IiAt.^ i+S'-0'ARAZ FnSS

AF^! ^ iJtttqtdaeb5aotid^+t!'K'^Y^^esatacvtmOcywe^vxl:

{Ab zr searw a^oo :^.+sd^s.>2 t^s 4a^ Le fiW e u x;x^voa, ao ^tyttr. ass.^ sut eae ezufi ^wt^tax iYfi asx' ae a: sz ^a6^xea 9aR ^od E:ao 5^e f^+t^. ve ^ 6aa^nre'a epbkd^
^3 !t Wr zmic srR sa+usst;rotew ^, rr,ch xao-ri.^&"as:.rassan ,^ a6 x>eP waAhRAaraz Ls 9t xF^p'^& rRk gsafry 3eas^ ob i2§ 4.z0^ mx 4#u s^sisa sar ee ^,ra^svs.

taa tt goc bt'^, 3.te eer, u:q,.ex7 ee+ ;ir,^ 3u attakt0x2 oaa ^.+,'^ti ^ txe peacbaa smd rsv'^K &wu x^ v^A &+?foS :eacoM '^a r»e r. 9n^a3s^ef uS'^ sd M,e g.toe ..7F.a 9a 4zi^roe @4s'

300xia4 aotx NA a s9os o^t xx xiaaadoA E•a sc9S. acucaas 9;a oceoadsFw ^X 8s^' t tR+b 5n Ssa mzzt>4?+:a+x x sa-kft xort.to.wt tR 91^..r0 w 73 k9avPO o3o1x iR.V gun,

z^5QiRb+P+ c+eom t2 A zsse8ara h5u sexy5.^^.ksx A Fr xe4,sss2is Aasa a£yas4a &rwiF^ ^taapocr•as9 id tl.T f`^ "•O"" .=%.^' ^- r,i t.p'tbxgta mwatlre w F¢g

x^b+^i hs 3v-^c^4Aw u^zasw^xeufa Faad Da Laauu w dra^or rsa qsa Nr A^ 7+y^vvA s2 t^?^ ^e +,yee ,wcFessa s^aE ^ c;^azs^ x+mdn x aa oa ss xaous s^ r>S+RSbza saw aba^a-^#

.7atit 3a^ ^Y ^ :xtass.
ii5y G:b'^R»kada+ib5t'LR5i'^DeW'F2A.'sPxNAtNd3k9+s^GWebqaA;2pCRCxNXPq4eAa4se 7scaAPS"y'v^l.'9^i^"aMFlO^t',1£s5s56'ar'^34'P^^bP^^s'^f^
lC^ 7n caP C^xE ^m^s iavb tm: ;MF IAa gat is ^OG.'Y. t^9FZaa 9a^ m pr.K ta^ t4t 0n9Td tt} G'as ^a+sN .^`+db cuk^i ^wa pew b* a5y F,at& 9f^'g ^.Pe vieAs dE k.RS +^ ^AeB'^iE 48i eE^tlt

{ohalipE ae^'l+'A`i, dad aa'b'F - 2ozh !d4 ssa& A#i #o3bt ¢s; 5M FA4 Fba. 5s^f&rg Eap aA.ttb.RstR F5 P-sg bad bss.0 RRi{ kwaPS fo9 0 0 ?c a: Ca a t oY^,ytlt^ &9 {kd Lb& !d CS^AC
#^^,oraWvb'sG2 a3rn?8mos3lQo cro4ao,_ .. ° ^^-^ , . ..

^. 3,4 AYk4Yi 94v! ."A^^' YAi HI?kk 92t8 P<8 3'to R" Y.70'R'Ed Y+ '̂"6? 65S%1$s:^iN,'& #Sd49A?:'̂ dG fP 3kf Pl4P{ 49s4!v.t$3{ fo'

^LNA AK Siv7 E69+,3 51'AAa4 A7#: ^i44awX5 3.4 S t•'^R 4}aR iA J'R.'YdK YEG 59k 9P R" '^YFY(db ^?G{ V^IA id!Nf tP'Db'W 3?t ^a 5âP}ryA9 DS 6W NNiSid Sa^ 7Da 9iCbC^9 2^' `56 d'^i^tly -01 ^i[
-,^^ooassCasoda,s^sesreowhca^s'^^aewubobq catuttryaaLi4tkre^3oN[t)es;AZSd as^b rG;fis^spsf f^sr.8<Ravsx^.3c,^+y5,t4za', .

Faa tssFS sb^, +fi 3wbse'e ax,{ +#x twt :rocL %F a 9aPOv x nop bcp 3PS M 9a f1w {nMw:tec, sAZt 54et dZa 3;'EPaaot Raaa baaa ced 'ws tbx,bola2 U^'wa @wy &Fr.P mva
^'c sWVN: ^eatUa;^ q ^ 4^twx`C DOO: Mk S9R, 9 Ga9 6to, tzx !4a x^I rF sCAa.fint^re A: ^ c+^R ^ij r)c :Rxtxs.:c£ a^sy^' i6 ;,uy gtstfoAa9r3 eC zuiwtr.! A; e;^ emisaaRe tlNv^e 3B8 eN^S

faaa€rck oaAS9{ pcAP: L{¢a At ps5 bk+s b^N Pwa^ ke Ca6 d xws. DaY xk k^ ta uca^a :d ta5 5acdcsd sacdC: ioa{ td :,m :,^d1ot ^ abaA ts^t obbA ba C'^+{ 5 W tas {9e, x+at0ct9a
35088 Of k5 fFR ti:etj bt D.IU $'1[8 7x aMa oa-5 k AR{ :]py!44 iGPi6âM tt nb'i SepC poto 94D1. xLRvDto% $F {V,14Qf. t.A49AG PJS i'l ra4 a{b{qt¢ {b6 ^.̂"L^6P IS'.^ ^9:DGo n^Peks; 9SS 4GfEd

g°'°msstm amatr'a b4 krasQ Ofa'atE. Rzantl Fkaf{ o3be, b; &z tSvtRY a 3seW M^ iWu ?F ziaab^ aaE 3wa, M %, W,d 538 xb^dsR ^mru,88".d Udk.t dseW
asib.w a sak ks bobae} 5 akx +aoaoa^a €xtox dod tx"is?awa ad Aa fn.+.AS soNrag PF N zez af kss Va, mia S.taw sio 0oozaaa ^x ar# AObn rsti. ^oFx9P t9A
+,.fb^ "^}owf 2RCS :wd b78t td off o,7ff saA* PZti avA:.ti x zbn rz ae aA iz cssvs rzYa w awozt,vf ba4s es yp.A- Y 3a4 '18154a a4sp tesx Fr^ IFe Fs s?d-ano hu r5£ jbsa o85 ts, r. yas ?x

^j„m, h4¢'. QDP Ct:SVDa Rvof' PPJAid 83}`'l'dR{'87 SbbG 9k^..̂ 2x ((bs ^'WA'8'iP'$ x R^ 89CKQ}jj ^ p^ S]Rkk .r4tY.t16DDP ^iA4 St^eWb.'O^:a $k01 ^2 WbC ^}p} kt'y-0K a PS t,'N t^4^,
y PF ^b is?aet^ si g^ ?A ^da Rabr^'. aa 1tRtit ^'dr9Fx ai s{h+bm Y3 hxcS tsPt a'Ar"^at s9ms Bs caiatp b5 EASC^ a t^xs 9s FqA^, As ebe.+sX esae }w esus# R? fEttss g
{^ %+iio^'. SW7b.'A (b fYCByNSF ^0 29a SoT^ SF L.,L }2LaY^R 56rYadibb ^+}5lbttL b]f1P 9Y{' ^t 9.' ^, 1'A^X'?^
° a^x^^:`^h abP <^z^Y ^ rF.y{ pt ^,..^

b^^F 3r.z se^ sa£ 4r ^i s^cvpr 88R w, ,^w: y....
.-. .,. ^:x w.^Jx. l.^srs 5ss4 spAU cLS 4^ br aw'or S ibo

bx^tsSa': ^, nbbc5M+ 7oCwY.+Y taaAazitip aKS9t ^A 33F {,?zba{ k FxL+`^4 Ps EzSa Ere pse b.^a 6p. n„r[x'mh 8. GMJ 9;8 ^ t^s9^'R Y^ {y, bo-atiadiod Fg tazbro aaFE Cw Gr^cc v^ ^r ^"+x^,1
aw.^sa9cs as sg^w,>9r,AC :+c^a^ ^e mrzyF as ttnx ^ hn'.ax es^•yc^r xs x9t w_^db agoewsoC, !P !PS aD{s^z Pt' s.a^k za a^At ^ie b^ .",oAw tEa 6^3rhwx ARt^ a.^, tvs sbt0en
f:Fx^ ^d: od _wb aee:-+0^g r^Aeyaaboo xrtc.Woat ^p 9oaaiue4 Y. tkt {zrssc,
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Pi.rAS
... _ , : ^. v. -. .

2011 SEP ^^ Pt# 3- 26

.IlN TI1E COURT OF COMMON PLE.AS C U UR -; .)
MONROE COUNTY, OHIO

LARRY A. HUSTACK
991 Brookpoint Drive
Macedonia, Ohio 44056

And

LOR.I HU'STACK
991 Broc►kpoint Drive
Macedonia, Ohio 44056

And

LAWRENCE HUBBARD
3685 Johnston-Alexandria Roa.d.
Alexandria, Ohio 43001

And

MICHELLE HUBBARD
3685 Tohnston-.A]ex.andrt.a Road
Alexandria, Ohio 43001

And

DONALD W. YONLEY
P.O. Box 248
New Matamoras, Ohio 45767

And

DAVID MA.,TOR.S
48433 Keylor Hill Road
Wcxxdsfield, Ohio 43793

Plaintiffs,

CASE NO. 2011-345

.:tUOGE: .TCTI.,IE SELMON

ADUNDE_D CLASS ACTION
CC}MPLI^IIYT

I certify theforegoing to be a true ond
correct copy of the original.

Beth Ann Ros , Clerk
Commpr? as Cq+art, M.p/oe,fc.'o•,,,Q .

Deputy

^. .^.^g.,"•^° ^



i vs.

BECK ENERGY CORPORATION
4857 Harding Avenue
Ravenna, Ohio 44266

Defendants.

Now come PIaintaffs, Larry and Lori Hustack ("Hustacks"), T,awrence and Michel.le

Hubbard ("Hubbards"), Donald W. Yonley C"Yonley"% and David Majors (`^.I44ajors"}, by and

tlirough undersigned counsel, and for their Amended Class Action Complaint against Defendant

Beck Energy C`;orpors.tion ("Beck"), allege and aver as follows:

iTaENTTF`ICATIqN OF PARTIE a AND S1ATEME1V"T (2F SDIMC}N

1. Defendant Beck Energy Corporation is an Ohio corporatioza with its principal

place of business in Portage County, (7hi.o, and which conducts extensive business in Monroe

County, Ohio.

2. The Hustacks, husband and wife, are #itled owners ot and in present possession

ot certain realty located in Monroe Cotan.ty, Ohio, comprised of appraximately 89.75 acres

(hereinafter referenced as "Hustack Acreagc").

3. The Hubbards, husband and wife, are titled owners of, and in present possession

of, certain realty located in Monroe County, Ohio, comprised of approxirnately 45.$46 acres

(hereinafter referenced as the 'Hubbard Acrea.ge").

4. Donald Yonley, is titled owner of, and in present possession of, certain realty

located in Monroe County, Ohio, comprised of approximately 50 acres (hereinafter referenced as

"Yonley .Acreage").
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5. David Majors, is titled owner of, and in present possession of, certain realty

located in Monroe County, Ohio, comprised of approximately 54 acres (hereinafter referenced as

"Majors Acreage'°).

6. Over the yeazs,l3eck Energy Corporatxon has entered into oil and gas leases with

various land owners of realty located in Monroe County, Ohio, constituting in excess of 21,000

I acres of land.

7. Beok entered into a standard fornx oil and gas lea,se with not only the Hustacks,

Hubbards, Yonley and Majors, but also with approximately 400 landowners in Monroe County.

The lease terms at issue in this litigation appear identicaL

FACTS COMMON TO ALL CAU^ES OF ACTION

g. The Hustacks, along with the Hubbards, Yonley, Majors and approximately 400

additaonal landowners/Lessors in N.Conroe County, executed oil and gas leases with Beck, or are

successors in interest to said lessors, which am esseutially identical to Plaintiffs' Exhibits 1-4.

9. All of the leases contain terms and conditions that are contrary to and violative of

Ohio Public Po.licy as they are, among other things, leases in perpetuity without timely

1' development.

10. For all of the leases, th.e Defendant breached express covenants and implied

covenants which arose by operation of law and Ohio Publi,e Polacy, including but not limited to

the covenant to reasonably develop the leasehold, the covenant to drill an exploratory well, and

the covenant to conduct all operations that affect Plaaixtiffs' royalty interest with reasonable care

and dil°zger3.ce.

3
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COITNT I-I)E^ TA pR' JTJDG^fi^T

11. Plaintiffs, Larry Hustack and Lori Hustack, are husband and wife and are the

I tatlcd owners of, and in present possession of, certain realty located in Monroe County, Ohio,

I comprised of approximately 89.75 acres.

12. On or about A..ugra.st 14, 2008, Defendant, as Lessee, and Alonzo F. Wilson and

Sherry S. Wilson, husband and wife as Lessors, .entered into a certain oil and gas lease with Beck

which was subsequently recorded in Vol. 174, pg. 229, of the records of the Monroe County

Reccarder (hereinafter referred to as the "Hustack Lease"). A copy of Hustack Lease is attached

hereto as Exhibit l and incorporated herein as if fu.lly rewritten. Plaintiffs' ownership and title to

the Hustack Acreage is subject to and encumbered by the Hustack Lease, as Plaintiffs are the

successors in interest to the original Lessors as delineated in said Hustack Lease pertaining to the

89.75 acres comprising the Hustack Acreage. I

13. Plaintiffs, Lawrence Hubbard and Mchelle Hubbard, are husband and wife and l

are the titled owners of^ and in present possession of, certaiar realty located in Mom-oe County, I

Obao, comprised of approximately 46.846 acres.

14, On or about March 2, 2006, Defendant, as Lessee, and I,,awrencc aza.d Lieselotte I

Hubbard, husband and wife as Lessors, entered into a certain oil and gas lease with Beck which

was subsequently recorded in Vol. 145, pg. 117, of the records of the Monroe County Recorder

(hereinafter referred to as the "Hubbard Lease"). A copy of Hubbard Lease is attached hereto as

Exhibit 2 and incorporated herein as if fially rewritten. Plaintiffs' ownership and title to the

Hubbard Acreage is subject to and encumbered by the Hubbard Lease, as Plaintiffs are the

successors in interest to the original Lessors as delineated in said Hubbard Lease pertaining to

the 46.846 acres comprising the Hubbard Acreage.
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15. Plaintiff, Donald W. Yonley, is the titled owner of, and in present possession of,

I certa:iu real.ty loca.ted °an. Monroe County, Ohio, comprised of approximately 50 acres.

16. On or about January 29, 2003, Defendant, as Lessee, and Donald W. Yonley as

Lessor, entered into a certain oil and gas lease with Beck which was subsequently recorded in

Vo1. 98, pg. 321, of the records of the Mo:nroe County Recorder (hereinafter referred to as the

"Yonley I.,ease°). A copy of Yonley Lease is attached hereto as Ex-bibit 3a.nd incorporated

herein as if fully rewritten. Plaintiff's ownerslxip and title to the Yonley Acreage is subject to

and encumbered by the Yonley Lease.

17. Plaintiff, David Majors, is the titled owner of, and in present possession of,

I certain realty located in Monroe Couzaty, Ohio, cornprised of approxixnately 54.5 acres.

18. On or about October 11, 2005, Defendant, as Lessee, and David Majors as Lessor,

erateared into a certazn oil and gas lease with Beck which was subsequently recorded in Vo3. 139,

pg. 260, of the records of the Monroe County Recorder (hereinafter referx°ed to as the "Majors

Lease"). A copy of Majors Lease is attacched hereto as Exhibit 4 and incorporated herein as if

fully rewritten. PlaintilTs ownersbu.p and title to the Majors Acreage is subject to and

encumbered by the Majors lr.ease.

19. Since the date of the Hustack, Hubbard, Yonley and Majors Leases, and inj

contraven.tion, thereof, Defendant has not prepared to drill a well on tho Hustack, Hubbard,

Yonley or Majors Acreage, has not drilled a well on the Hustack, Hubbard, Yonley or Majors

Acreage, and has not paid atzy royalties to any ofthem.

20. Plaintiffs are entitled to a declaratory judgment that the Hustack Lease, the

Hubbard Lease, the Yonley Lease and the Majors Lease are therefore forfeited, cancelled,
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1 anenforceable, voided and held for naught, for reasons including, but not hmated to,

following:

(a) Defendant breached express covenants and breached implied covenants whu

interest with reasonable care and dilagence; and

(b) Defendant abandoned the Hustack, Hubbard, Yonley and Majors Leases and the

ieasehold interests; and

(c) The terms and conditions of the Hustack, Hubbard, Yonley and Majors Leases as

to Plaizztiffs are unconscionable; and

(d)

(e)

arose by operation of law and Ohio Public Policy, including but not limited to

covenant to reasonably develop the leasehold, the covenant to drill an explorator)

well, and the covenant to conduct all operations that affect Plaizztiffs° royalty

The terzns and conditions of the Hustack, Hubbard, Yonley and Majors Leases are

contrary to and violative of Ohio Public Policy; aud

There has been a failure of consideration; and

The equitable remedy of declaring the Hustack, Hubbard, Yonley and Majors

Leases to be forfeited, cancelled, unenforceable, voided and held for naught is

appropriate and required as any legal remedies would be inadequate, as monetary

damages are not ascertainable, as a forfeiture is necessary to do justice to the

parties, and as forfeituxe is warranted to assure development of the land and the

protection of the Plaintiffs' interest.

CUI7NT H - QUEET MLE

21. Now come the Plaintiffs, Larry A. Hustack and Lori Hustack, Lawrence and

Michelle Hubbard, Donald Yonley and David Majors, by and through the undersigned counsel,

and for Count R of their Complaint, as a quiet title against Defendant, state:
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a) Reallege and reaver the allegations contained in Count I as if fially

rewritten herein;

b) Plainti.£fs are entitled to ajudgment, pursuant to Ohio Revised Code

§5303.01, quieting their title as to the Hustack Acreage, the Hubbard Acreage, the Yonley

Acreage and the Majors Acreage, as against Defendant by and throu,gh the forfeature, release and

cao.cellation of the Hustack, Hubbard, Youl.ey and Majors' Leases, as valid encumbrances of

record, and by extinguish.ing any interest which Defendant has or may claim to have in the

Hustack, Hubbard, Yonley and Majors Acreage.

CLASS A t}N AL^^^ ^ONS

22. Plaiaatiffs bring this suit as a Class Action on behalf of themselves and all other

similarly situated (the "Class") under the applicable pxovisions of Rule 23 of the Ohio Rules ot

Civil Procedure. Plaintiffs seek certification of the Class defined as "all lazadowmerslLessors of

land in Monroe County, Ohio, who are Lessors under, or who are successors in interest of

Lessors under, a standard form oil or gas lease with Beek Energy Corporatzora, where Beok

Energy has not drilled agastoal welL"

23. This case is brought as a Class Action under Rule 23 (A) and (B)(2) andfor (B)(3)

of the Ohio Rules of Civil Procedure, for the reasons set forth in the following paragraphs.

24. hTumerosity. The members of the Class are so numerou.s that separate joinder

each member is impracticable. Upon information and belief, and subject to class discovery, the

class coztsists of approxim.ately 400 members who were T.,essors, or who are successors in

interest to Lessors, under a Beck oil and gas lease.

25. Commonality and Predominance. There are numerous, substantial significant

questions of law and fact common to the Class relating to the Beck Lease which control the

det tion of liability in this litigation, and which predominate over any other issues that

7



a.ffect only individual Class members. Among the common questions of law and fact are thf

following:

Tlae terms of the written lease between the L4ssors and Beck Energy; whether the
lease violates public policy in that it is a lease in perpdt.uity, whether Beck failed
to fulfill the express and implied covenants within the lease; whether the lease
terms and provisions are unconscionable; whether there was a failure of
consideration; and whether the tease and leasehold interest was abandoned.

26. Typicality. The claims of the Hustacks, Hubbards, Yonley and Majors are typical

I of, if not identical to, the claims of the Class xnembcrs in that each of the Class members are

I subject to the same terms oftlae same lease with $eck.

27. Adequacy of Representation. 1'laintiffs Hustack, Hubbard, Yonley and 1VSajorsl

are more than adequate representatives of the Class, in that they each have either executed

I lease with Beck Energy Corporation for oil and gas "ploration, or are the successors in interest

under the same lease, as have all of the other Class Members.

28. Superiority. Class representation provides a fair and efficient method, if not the

only method for adjudicating this controversy. It is superior to other available methods. Tlais

Court has jurisdiction over the named Plaintiffs as well as the putative Plaintiffs and the

Defendant, The Plaintiffs and putative Plaintiffs all own, land in this county. The Defendant

conducts business in this county. There are no particular overriding and individual interests of

any Class mcrnber° controlling the prosecution of these claims, and the denial of Class treatment

and reliance on individual litigation would produce inefficiency, potentially anconsistent'

adjudication of common issues, and waste litigants' and judicial resources, while pricing many

Class members out o.£Court.

RELIEF SOUGHT

Wherefore, Plaintiffs and the Class Mernbers d.eman.d judgment against the Defendant by

entering the following orders.
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A. Plakfiffs' requested declaratory judgment as specified above, and a jucigmen

quieting title as specified above, and for costs and atfiamey's fees and other further relief tc

which said Plaintiffs may be entitled in law or equity,

B. Any a.nd- a1l flirther relief as this Court deems just and proper.

Respectfully su ^^e

hhock (4029823)
Apch6ck@ralaw.com
Roetzel & Andress, LPA
222 South Main Street
Akron, OH 44308
Telephone: 330:376.2744
Facsirai.le. 330.376.4577

and

Richard V. Zurz (000797$}
Sla.tes & Zurz
One Cascade Plaza, Suite 2210
Akron, OH 44308
Telephone: 330.762.0700
Facsimile: 330.762.3923

and

JiTn W. Peters (0009360)
Petm Law Offices
107 W. Court Street
Wcsodsfield, OH 43793
Telephone: 740.472.1681
Facsimile: 740,472.17 ^ 8

AT'T°^^EY FOR Pi•dAINrMS

1767410 v_0I \a109.Ut99
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''i TEA1 NtR 0tA5 tPdlWS N batb aa 1aE5 t1^$ jNbaMi 6at4ia%' la !^Aly{ a^3794 ap iDq Laaa:R D 6Na PI7%
Ati p^WM1oaA"aN ai^C3{6 qV Mf^$ DQidllLfa Ratlfi P!4'1tlab7A AD^!A x'APa14ar QF$G Yaak batl.;R ak%3 FpJDp aaSiN@tF'ar G^D % 6M R ifPG aM57kAA^aS
faa^ar' MAICSpR}Q.f haaxkD^AP^ati?Sa675AF1a. PRk'3%'.OaMx¢'{ FaA{471x aAaa6t€ kDiba f4S53F5 §a FN%Ca EaaC%ijYFa45 %

'•.P;. tbitfooa,4mree,5xFi15asa5pMN wW%#wMaaEkM 4a3irt'Akrtfaarinadara&7Axlapkuld%red!a"vmk®epa.'a3P^tiA...X^e+,.(.̂^.^^.h,3.73e awRRGtb5t8m

^ p k apvkL s a^$ a5H ks aaaeala9 ak aa C+1¢>9aG, 3^ a^ES Wa idkaa AWar'm6a^iPktr Dap .p 5g.^t iA ...3sAA.,°2^ea.a.a a. .L_-^W.. &tER's ^iPAi'atv. DaD.W
"^' IaalWJakaaCn4ftlitlCMaR4Yfakkl>Wi{t:B.aAta.ARq}%4^hadGkkx4)a^AfE5Pt6901A1M1i(tSkWdi%4^1}YB^a}9lCEaDaaa4rwlW^ixY1^4,

R vA¢Rald^WSm{SElParaRkPSB`s +.râvPawtbRRtlA3qtaP"'^:
^ :x9 3s avava' aE iw a•rG5 at pxlo-uux r ec>: a ia^nn. v ns=°fi. trtp t, aa+i, Ra RDac anr .tcMk {t3'^ qrf,n iP 53 ae psAasd a^ ewza "xra ox lnF,dFaa, ar at isstee`s 5ftiea
Fx» i.aN'aRxRSVraai'at ker;amo.+,ka3;zowc:.A .t^vyc,oavwavaaa¢vDVa^siantlaziu,^dNg^baDiFa3^asA%A%GVV^aBkEaatrtatm4ssrhwtraa.

tDP 'u peY a a,G k o4}^ taC F,n sN vmP.ae w sY' aY Up Praatle« WEdiPasvuvt PPa aat2 *adJ akw aeeane, ICx 5v%aM p.xv^d^.4rK a at
^ ie^tGSed tXek xa ;^ 5ece n :e nF'+^zF .d xui. esy.vH a 1:cvrJawpe ANk saar'n fxna.Re'S3a navsmoeaxf ef bl 7^ ia%FG 6eeeav ^.
^,¢iaa.,•s^,^am. ,GZS::as.oi6a:choCn^l,rotuha•Fe'„aw.vaaa8y9ah^a&roatte®Anzwrrusf^.xKevL^dx,^vt%^aaA^iw7̂aaaaap ea32¢Gn

^p
WtsikapkTp:ciaeha7° a 11 a«6xboc W.W.Gpa3K s! 1sk¢Aal ddtea Sa EDP Mr Dda. t°Y{]aYF at Yf}4?E' fR w a+mk?vGf aW"^ iRaxRraep amkh 3be xR a sd%elaG a6a ^Ds7 zYR tpcs4C e!^+swec¢ uwan, w„ H.un.

^ ^S iraaa:'""v:attaare*PsavYS5alblubEA{KmPahaa+xaqppplDr^+ttnDfDaEre^6.Eau^r•savssvs'srrEdW^^s.^aExgaba%prlv^sbaprpApGC{.
far, ea9rrm:.rmceeksaaqaa4arnyas7sttlfias,iGVrvsW6ea9RkavS^rababaFE;w.ivaNCankvntaFxlezzPlb^'GS¢Wt6Ratit5E7D#5iD¢aixaRSirtooFAa9tk+ro%sfDU

^vNd v¢a qeaPr- u6 x sea yc%e EpqF Ea>r raca aaag Raqa ^va aR taEM ^s, kspdrPe rxA aeepvAni !k n^+ :.s:t %W^ P9arf'rssa%pvp b* ¢ar,lf ;pv ss x v wwR9 7r C,a vxk a" apa
^dwtaPSnaatari s^vl^4veutrtdaFC^Sw..

€.. AawsaapvxraapriFitaprFt+l:^Aeita>aarbnaaatsepRtuvR^r¢q.a6aetRedeAPS%EaeSnsaGWdaatlxa;avFxSVU --A^*- m. ,^,^xr^^ Y.S,,,^S,^y„

- __, _. _- . .....^ ... ...... ._.F w_ u ..,..
ex .PS ?a kewixp>tvnaakdFaafi4DS4iaa{'SaEbel7eaaPERSia+afa?1sMd^'bac^csxaa^afkP%pzvDt 1.

D, flv lBem aaig,. sf u+qtitl`f xFk 1^eEt 4i14 aN6 IDf a YdlRSC $ aaD kki'itla nes a :w a".'ow. ai6 bir 4ia 5+aabPa r.Fx r+k a6i iW. daaq+at aPS 5v xxii d+k1MaD AtPRa an f^
%Gt« ivaada5. k ftiStlg's vR5 ilti dxhfvt; ja {1a atR aea Rb a^91'N7 OANabWa^ D iss w{ 5:' Si E.n:.eaG 5:6 <o^xq 5a Wa' :r.1MOC^wEar Fhco-h xy a¢i qf D56, yLa Ia7
aee la¢arxA Roawadlaf4 Aurf aE ax5 bfianwvDparGitllaFDs ir•a 4( xRk. Iqn .4 #r b sox.m r.1!,x i,nc4.4t Fav+srPtl bxd6 &+f Y. s+.:^'• x+qa y..dxi eG yxld faGK 7As>a# AvGashad
Wva aE pe asv mry k 5Ea 5pxx ae %ec waeaaE af tav PoveGa a'.w>x v 1P` !kt sur,s^ t.le. rek'svrro ^ aghu'. E+ae^v ^ aq Fof avWnN.lk PY+•SAt i¢a 5aa5! EaQaSaelA %dti,lln
xxpPF%'f k^iQaaat! k ^Aa¢¢^2#1^a. jpala Saqd kb0. M.7,s xtvr.t• o.' ,.V hV ffr,5pg a SssrY, lP YNSRfa 507k yla. YSat iPpC ++b^ laxr tw caP}a$G gNYkdPPE 66A 5ba IaAifa FDPl
a0braabD ie %ff x 6ooaa DE ^P FsvF5a9a¢ 5#aD aAa fay^'.+5^ b+p x«w tx4ks a sw aca a{ IP¢c +¢1. aad a-p im.s sxxera DR <as p^pE, av,^sapn mF P;apmpil
g gxrA r^tD Fad bald:aP RGf fG4R va€ s5a^f &v 5aar5 ea W aA tla rar+s oz:x ><.-,c .w4a P7 ^!C p FiR 7,¢vnR xt,^i s^z v,,:em {m a t,paaaf ix alf }sae kwi tlrR k Em ^o
p% xep¢, xG t^.Ga 8¢^Y deieat AWjaRd as AitR pWGG ,q.t kaP aop a.6tAjt R nwtea^a ix yLe (,^ixxtl lacW,{iP. aXq tnaaan'n,75ba aDGt iar DS iBla 40vk0 $1 5't IN ip4G
kaaPat 1o fia DdCGD eF APi q 9Y5 NGA4G7, PRif {.AP51r xaPF% 1U aaiFOx X3 ipih P)F1;: Dfitli fiPP Sbfar ^ S15S5d 5q laatar'a EkiG fi e ,^Aip{AYe. % 1Y4^.a'piaY NIR6 k^D56d i!a ai¢PGD'S

^^ a ^ ^v:^apd ix'Gx aASaea if Req esseaa RPf.tlw ars epams kn[ xA }trt(oa #a pda•ac9 {a atq rvix ari ffis ^xcvsvP -ena^9g Iuvz^aG icx: Axi eUdaE at a.Gi aaaro
afape 4a xee aGa %q PPaD 44 .PA ikGAe, tda a2ta, sl^paaa, 6d `obxf3Yaka -050 iM¢58. FR4%a ixfaaY P$oaGi EaW ip8a /4f 6%i W P'eRbS al It

baea7nPoi ;pgoqp RMatkh kGPTaei rd6a+gaaa A'6 LaaR iD a847ES 1'd ..KC aYa Aia uda 8lfESS¢ql'Sp® a. k9;' af6 paa !^ aAtl $t'(atCbqYb ^D ^ sA^ fbG '3aiy 0R ^lip !9}^
axeeoepl ai a5?%aexi Cl^rD!aa Sa avkga tl5 IN ^f Ezlaa GPqa br.4 a: 5 nA^n ^oyAE7aiai, 'ix Sa a7Rx%P P7 arr} gt s^ S2! gx¢ sada arit pas§ukx kdi yryWxw, aks aktlae
a 4'ai vi ima Sm at4 5wea ¢^a¢+PP sdRoi ipe qnanMf aE Wa fvRSVr.

F, in^p+GaGVrBt^ukg5»tlalka+YV6e7Paad0pie^wa.aaAEa}aLa,aitFiautD'A>7BaaPwsR(:aFi9tiEaaCSBfqEOCaia(Rerg¢+^a^aPa^aaalxbaw%ptFpMLw7c,
aFJbb pX9(a 6MIPaS 41p, OqyaP DF% 3G dNG Sf Yb 4DPI^.a ei Rd A4qalaD xi }c2¢-%ai;, 1he'{qk¢xb aaa! NiPpBdaW iPi%3a Rf@. R PRkSa 7DG faaaa! PnRif5 kealfta50a 4 10€ 9x$i0
xwa¢ Axbd.sap.ba ma 4qnxMtd adeQ iad¢ se DRdvvDvGS peaGidp4.

R :a qP sanq a x,.i8 ¢dk+ 6aaeedar k¢ Waeadia rap %# 'At }mRp p aoeeev fv awraar Eaa Dssdss^tE BsESiar., kr aibdi pra6^,%. swsd asa ¢ D ia^tlaa ae5 dilae xx aar
pvmban' p a'M:nid W. :aste dnGpa ts xaPi § Pi4ts54^{ ¢rave 9h! '1^a6 Saeaaa b Dia 8Ex t103x. N%rcbrelcn x^1r C6N %b paa (1%IR 9a kENo%3Ea «9ffi4 gtedIR1A8 !Aa % a}a
ansabtt ^d zvWy,sta0. w txe FFaG^g F1 e3 ^ va>ts, ax eaaanat eAis^q b: 3aa aartaP! :aaa aaap 1aP ikxx cc ma:+.+ >rae^xN k! Akaf Fz%tF aaar kEaduaâoa 4 fma¢o<e8 z^
w++ P5 0. m- R aeek R% ie Pleaav5'aae ¢Wmtwa aieaSaR x%R. % aw iaM ea 8&q rh+hb vat 1GGS+e ?e aar.aGF.v iayNla y¢w¢!a iWWia^aaeD io- avvM us ita aavh a
P9.^Dpeoaycpw.

x, ttw seeeMwRJr.x, bma eaWVV x aryYRat pkk xiae k bi tutla. k: }xw Srsrfai a+r va1A a1A DG',w.+uns< aj Wn lacw Ev 9Pktlak .a hAI ak#5aPakP id a6 B. Rfta aneix
aGCo-d p ap lmaee, aa ^x ikvlmk r^'mlaem^aWxa^3dao^a.paMn.rs y,a^^., en^EOy ^r aiVOOiDS«^s^q wsa pia6qnva %aah?ataAk^xDf afzaAfi^, atE>aLenaek pap dea.

ea DP¢ teeai' aavly pR^ki d tIp aaeaMr 5aa ^IDai xF>aa •Cera aG pPtsaaax o, ivw,€ Rnf^1a a! esx a• ^;ceeE ie ^.'dx bMYk iNa wm tiaee b aep aa xD vaa g s?ma•lsysptl
m6 0l kPF Ap? RF iaâ %na, se NrDf iRpr ad[ a6 fetl{' ib taarked RB Id^ ila x,x'1.M.i1ar 1a %G t'^Taf+ v GiC^ 1 w^ CIaWRr FR,' IN tJaaaaaSdWal1 aa w59{ Dx p¢tlEl¢ k ai& bRa
aaa WP pstr a xar} aPa. Fap aKt aDtlind zP fvid ieraNansfx ante aRkiha fa aM fecWka 9A tla ianaG4 g>^t, xLa2 19wa7'a49 DP xxn+nod 3r 4a fwdsa vass tAS bsm,lapidw
^ IN 5titqtl^' xda 5k 71S a5af4htlp aud aaWaiED !Q WiG BtaF¢ 95 YBNSM1 agt1 % x a2' iha biGffi EeNpisY.d 5aar aad aW6;aaa$AD pE tia B^p51 k EtA: k9x 'PyalaaG4' ^^'pafitr
pd! t0.5 'G# vq^ 5E YR a11iP4 aa aAha aaea aa5 p taaala %i^1 iJke ata rvEPa F4 4AS apiaIX bgMS la ea65 aPPR'e iKA §PesEtlks^ a4. f fe N+iSrbee N Pa Swa. nee

Px %Mt aapx,y ua36 CY aa'aF i' DOraaa paxxf aD daaXiaa. N^k iPr%âr' Qa^atM'4ki iVN!'Sf41aaQ 11p GGka Di iPG rtx1^"Y GARa V!'^5 aal$a,cc n Fa ccm} M:tAiaa
RP¢kwa ytvahacatMdePC Pv# GP xaRE^ a¢k(^f EaReaf a{,9M [%Saq kl ¢p atlaaiW kendn0ae» k4 F%txCqa«k'.0e 7,1?pP iP ^Ppfidpx pxks>sidar iaarta. tE;P vY, nn Giv C^vtsj9aX

3 ciwT ^s¢Dn iR akS h6 5aF pG! 14>L'6 hP ^q1R ^n^y 69'2aVDkti¢k 5nra%xb Bp'6565 aaa Tka D5 Aa7d667IIE lai xxkYt4 xE'^PS aa^atta fi aai 'ia!4 k?Q ^ 1 atD 'v ,'v Ynpa^iPa.
aR6eva^rragaalraahadmW4enesez^ary'saecezptea^.tlr?i6.lweaex7aG4aiittipiN(atl^%5ero.vE%xqxxnqsxyaa^sx%eR0.9^Yp^!ayarx:s' csmrwxv:xFrnhp:viavd

f S. 7a AWS P.1a ^iJM %aal tReG teMlcaF k itp dkpp €aaa^CPa ,yraxt^Je ^fiR ikG aaAtk vxa K<a4f$GS 7Gf aMRaif ^kFASa, aNi 1ba fl¢ata11A aad aadaa t^vd: K+u+:+hW :c svs2lx ^d 4
nR izvaw a^j a Esa mqerlirD, ^'S5 mrk meaad taari 5a faa wadx ava a¢dNMaa a:. 5:ati Era 7t x.cor tK 7kR€Rg€ Aai?^ u^e a^ smes SqsDS; iiwxia .^xxx vmdta
AP psrxalRraf CD mb. ^ ee {es4en ai 6ee^ k^ iand. xk^aa6'7iRizBa, np{'aa k^. ¢ryceka4 a,e+i^»Pt aA 1P arXapY. a39 i^F fe^e aaa avravm^ e6aB k^ui4sa emar md ^5kii
8 aaa Evaa^G x^aa tQ t^iPqrspBrxtd4 ^v mtwgkas5wapg ^ vsm e^0mz'aae m;ua5maa a'mmg5.

,saia5s tqsf a:xxid a^A^^tKe^w ar.^^stWdD^pW 4tle^aoaoaas
Fp^ak'dP ^r>7^5 ^ iv $k #.r^roe0.aaaG x,FR:aa aeax ^ ap aa»Pa tq %a"aa ar a^ea 3; waaa Pxg'

1^, 'iWt.aaayaaaaSaaalF6a^ 7DaaSAiINNFYtwivBdn^ntepSa6ivtd^PxkqaR.xs43mxtWdn.4aake.Sk:xW13Fa05Cl04aaa1afii,ilpppAGbaSeBdEAPaS5A5S^a
ai rat6r *1 rvsID'p ix x9E DaA ^D7 tlda laaaD ItlxiD aat rt8{ ta^ FPPx aG M aaq a0ar PR6 S,^aX%i(Nae%'iai REaa aNi A:es vcVi?uae €I avvEpwt pa }.emt¢ taed. ah^ ¢uq ae Euitm
apPGaP=r SEaesbr. F'iv ima 2ad6ar Fee^P z Ac rw.+ar. 65 rev5 DatEdbe ^ iR+ 5aaapwv kpplat DWwrdaz ffix s^s: r. va ati sraA7D %4^ ah^n a&a PpS^g AG LmaR'zlatnW6 kt

sRe+eaor. ^Derk I«xxd vad Q!@:GyPfflk 6'^'kk+.ehaYibd %%at e>pkPi ke ia^ A1^+zK ar a9AN9€ac.RkQ'laaf.^ b 5vnagxlxa"1^1b w%eS,aad ar^x5ap Aroppta ePRm gtyxaai
i4t+a vna: xea.x 9rr p'amw+.

'a. 'tn ie+PVV elu,a Dvia} Gdw ss rvqliFSOtl !}' pa 7¢,w^e. xi AqW2az ^sA bi 5p7ds^ k4 at ^ E45, Ea. Dav^ zP6 at{ ^a DawSna w6 Aa1' aP PwaD® 6E xvfxPsa asts axcv€ Dt
5para71at4 ipida tiaa foaa iaaaa ^rm 4 faFFqP aGf aiRaa^ 3e ^iTffiafStd PP #NV R^vG tl SG1ne}x. 6 ik at^PMdF aa^a+f Npnq' bf i%p1txWDa kat xb kt9i^ q 'F/+^
bklnb'K+qa5wlw^vrva.aN r'rssvPa?v.YfpikPissak,atW2)aL!tmAVSa +lar..isu»^'%1PieCnaqD^D.x+ea5kxnahtaSSacYivaasorwpaa%}a3MFanf¢awqtl3avNQ'
Pb6;:[ `a 5a Faaw. Daaa S,s x rWJ 9ra.S% aR;11E wSappulvar aaa aSaM aa%P. }1 ett^ sf pr bhC'r. QayaYva, AAaxRAae slarfab roAIp'. Ir# nXD t¢# 1a a,^nk taLNam 1aA+>
art^RMaxaqxd5*^

£XHI^tT

^ a^



4F. Vbo iame^ aave i+RSS &a ^.a.fyagn wd asteP az^ rk. ^s end iedb ip i^ESf da ea paa7E>a ars pe r^x al aq kpa dabit a adtia Kx wr« ad fP4. kaaN 4 rvga n Ra
pipe. s^ eeea+y aaa86w!'ti. R;ayxea x Aawss P': ^' ^a a.• v+Uaaa. YPa 1is^a aA%'twn ox rE^kx aunadat ia's 7teea ia a:o paEqm t8siac Ep uq.5s mau Iex ;.^.eNr aacakl.8
Wn ^s7'sw sad^ 8eqas 3b sasr^kar, er AF arYSrs^ mo kms e^n Waax a:YE Aw wahn>esuW w awuaSar RN^anf, a k! cwn^nP M' ^^' kaKw w^ncqa if Ftti 6ma, ^ W
a!ddt tSrd Pe a tb>t oPd 8qnr aNrma6a rd FPPt kaan at v aP R@ fIIo- s•rYpAa s p^a qeekn i8a®tsR 8dt saitRwFa daCZa1R wMx r:a^m ^W ARAANke Nraw p,a asax g aa%a Prx
$dRiAiS•1l3MOa0♦t^vP alaa'/vCb(!D Ae Pxf:Naip aTfas pa6wkai b•^d^vtHlva 8N7S avi3wNd^L>ad d4 iR£!aaOEFâI^aqvBNdiltCtabiP All RdaNla AI Pa^ddd b f!'+e v^aaQd Wa!AMb,b,ld.

iiL. Ek+ATbbala4aabafak- ^% .s^st!6wwyaTd42}qc61PO',aYSwRlCdNy^vAAetRxPpHaaOa%'kmnaAtq4lMfa2%3'iaRaW89Pad[n'ipiaaEivC ^ns.,SZta.vvC',Abaautled+I
awakdadsAwAexoqa.wpaa)cw^ctxisinP4^lsa Ofat^awm^+e,`^vmp^sPaaeaa»<WsaswR,emkrw5asra^ronaaauiba'sxmaserwnwwRfne'ROUttisratk«woataPxd
nmv0.Tirsaae^pYv6axP^Kr6aaiaRtPdRfn^}orS^nMalAMaa rrnPp>dka^NfaL

+2, hr Ka s,^l ivsss rzz:wa raeE iaas Ka ,a, oep^,ais^ ay a;kk eeifpe+dnc s%wssie. baau nlrq" e"er K#a radNp t6l,10N 9 wifipa urok ca a:,c*a@dq
aAROaSaok:wYSarPUa;. aNqkaapls4. taaa4rtie:lvz. sACtp(x7dR%da^ta%xeEaaiQpdpeXL'YaaatatCta:+dwr;xiqLlDeeelaelaakmak8i^`daurracb« ¢efetl
Ay Laat. F'hFOa^d^:raac7wtd^R>oR'a2a+Yn4A,a,cwiiGa^eaT;•cGwBPtvetu^anaSP^taoAl4ag sa^4'^Jitkifkdbl'feanIIa9brokwy^'zaa5:^0eEed@u'ASS'Ki•++)di4t
aNa axWi a aaE^ w.t7vr a. irux. Lauwte 5Pa ca,a:. x wr x^rn ra 7A: ^.fioa a+ Pa! +"^!e RC Pxaos qa.d a wat a8 a a«A6^E s? i^a x%twK it%t3kix fPaC in ^a^aoP 8n ncfaa0.R
s+qanxppdaa NAtPaes^ lv,e iN7PbidPmi^sd ^.roisa•Y.aw maaaSx,

fd7e+aacaParqhiw aU 8Ie asaedti}NaH Ri 1^N p^ase Ca ihe :uRS1da aia La+a'aGEaaa 85&'ataeA aa8 bu sNB,F, iRMkasft AA4 au'1¢+'a, 't%d Rw MbDt ktas ia tlPn RIkwA aaaxti Ap !Fk
^d!u^nktlA!'w^tm:a•x,aeyawxnRa7lww,,^grMmdoax'roaxbksPetextyw^PCCxx,Rae%eAumin.

itl. ddepesPeah uK roM^kat &kaaNw !Pa pciBtlN kxa3tl a^'' aw L ihnP bEHs, ms-: »xsqq^kie. qoRCAEldi vsA aa+wz ssc 39 tacex tarat} PiUssai ^¢ ^ A ^
^a ae nv 6 ^Ba tRS# Earal, Aaa^&Ra. 4 k 9aeadlFt^aad pAtd 8A5^ tleeUaaaik iwtadox^ w a:ac^ta ct xi kas^amaRt^ nad assvr ^-.^ a i.^.a xa^iRt ta ^4

xwa;scuRandRUF^yP^aaeaeatd.aflresnmarewdq+afhm9m80efaadkteratcaDnExm^[wiinpsnue3^+bgarwkrxMbrot^Ruo. ,r>»czcFaaCSaeAkaE}Y!mKWe+PK#amf
o w+oats aY aw! Pv m^aROmhiY sapnenlua sp Laeeea ts yRtem 3.%saa'R w8k 5e iPn d aeL pas Atamd i^bae. RE6 DPeP Akm ^NAManiw xb•^; x;^r stia a: ma&mGnP st a^PP kt +aaaPA
a^ c,v%rbariabmR.

EftMi}NESC {b^kF1F3N 8¢PSRwaIt edaa Aa46.rs .'S6e imw9 sKdL

867aertaed vRO^Wgaf 8e!â>rpruaeeeae CPIwBex 8ae88 frsw8d In iwx IqK+^
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8s^:a ^as a P'ms^ dwk Pa iwd k+caw weâ^axêduaRNgr+^rr^&w R,ayrarGSaw4wa eaa^ ^,^5.'e.fl.sA,Y'La,3"..SN..^.^•-fi-^.

o,MestAcnatNdg^Ed 6^oei^N?'^ya;a.._aL. diP aw+aofuoRae^kAkauxraiws.si'8N.5 uw cwaEo.^. a2,^.P,.5.5rEAKKxtwaFNBR ip 9Rap

Y rdnn,n; assRtasf, E faw ^em aet ai1' R®d md aBEaai iWb9ap xta0 % . . .

aaq m .^'^ S^ 25 c... '° .CS^° •-••- ^4^ ^^^ . •

^^^A•'''l`yla- C.cx'wa-r.-..^.aa;,,-"a'sb^r; ':?=..'^ ^S`M^ ^^P ,̀„^..^a.-x.-_--^".".^,^`^?9..ddsc.a^̂;.---^_____.._..
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;rskaRar sa3taA itrP LRm9^, a9d

f^C^E^E$^G^ C^l#^PO^^"I^#Na ^a iDrb tt,fPaaa,^tf^a^^b

vYD „^,,^,^; -:: ttd jgLgiBLA-

sRlr,xllar a913aq tbR lam4a. tY1T8Ed,8EFlI:

^^. 1. Flal ttRr ta@aar. tat aaf ka aaasdau@4ian 41 arw C@kai E¢3.D4) @RC @9lfp 4a9^^ t^^@pg`l;yp gi yafl# PRb1 hp tba tasaa@, t$s rai^pi at ^Iqsh b haeAap 4GMt,Aw^
►ga6. atB 4ba asntaPrxRYl a¢:x@afaEBa B1aVaTla'^ar=aPdantaA, aBaB a4t4Q'^ faa9R aad kf Ra^aa^ trp^4 9ka Laa94R, ABr ttat af,a'pasa ^ tilfll'^BP, ^47at^ t9f, pr4^iag 8RB r4Fa@atk' aa aa^ j^aa PA4 @B !t!a a44FthaAntS.. 9r@RF, sml. a kRj^°tzia xN, pBs, drina Rt^ r8^ su^1am^F tr4i9 say- dweti@ 4ad 3pta 9ap s4A9aft^a aha9a, ai8sr thac patabka aratsa sBmPa aad errkabta Ra^ 96cata, Eineta^nB 6al rs.t Btaifaa^ taa rlght aP la^a¢d p9y wrAEa-aa ftrc fr^aa9attF etaparty sr® ta atkarwiPa aande+y{ ah suck Patasf4arM u t@Flka^ ap9rattans aR mxy ta

rsgUhsC ia ttm i^l4t4a @9 tha lassea;i Pnd ta tra@sporl hys@liza4 w atk@tw¢aP ^PU3a gsa Ntf4ptfa Pafd ta8lF a8, pat Ra0 t3^@@' a9aS9auRtnt fr@^ !gp xaNa'i anQ aih@r td@ds, r@^rSa3aK 4t Yia sACaca af 3aca aaF ar t6a 1Baaitxa Af tht sroa5. qbiik x(giht1raArpxr gPS.firaa athar aitpa;tiaa asl@SA ftm ^as9AniA pramis@a akaC @ar4rro aee itirrR aP 9Ads f@xaa 9ar ta 14a8 aa IAx t:aaspotlatlbn 4f agsb ^a mar b9 iNPdrag #r^ 8rx Lffi44a. atrA ^ p9ReLrg, taRks. 3RStgnnard. raads ast slruciw99 I:n9r99n 1R pracmea an@ aiaer9i@^9ar ttte xAid pra+^upa. lapsdt^sr ar7 ^ Ibx dp^! ^ 9aHt tato Fad aP4R lt,s I@aa9d ^praattaRt e3 ^i tirraa lar th@ s14PeaaeC
uPaast. tt4t48 aaI ih9i r.4.'relx @asP Pt1^d xlilfet@A aI .5^fiaaJlvSCttiSY79t aiR. ^ f tr3 .__ ^x^!^^-.^^...„, T4ls88htp--=^-^ ra.d,;,^.s.., D4AR'hf, lNfi@.. vasAad PqbsdbntkaRBaa i@BRarz^: . __

n^ t>;' IasAR et

5^ tnj ta$dS aE„

w!A t`y lapda 91

@s6 by la+e£b a1

<np a8 [bx prap9^t @waed br tss^ arae R^at 37Px t4PPar rrary kad@ app r3ehri in aPiA fiaaaWPrJl@tfDdatriAi ^ a9iE4kdn8 i@Taan:fLnls?D3airtsst, RatdAin3np ,^.,,^^^^^N

^z. Awwra 91 ^as, PRd 6i^p i}^a pr4p4rt8 d®aadPaB 6A Et49A V^afa .________ -. . t ttpa -^ @d ttq __ CPUaay Amo@r3 af tfxads.
a. VIPa ts9sw

PhaR aanBaUa ap t4ra4 aaA ^a fi0At3 yraFafa @omanaaa b9 qcitalPj aat,^pPd Sr; SAs 4pata4 iar a f@rFW af t@a pF&9 aattl a6 aau^ t4n^9r lbsr@a9ar B# 4q kf D^ @r qhBlr P^rgl3iyam9
x prx^AatRa a arP enpakre sf bean8 pradac^ we ^P p^9@a t9 PaBtntf f9P^^, b% tAa ^Sgmani m1 db@ LPSt@@, sr as 6ka pPart^t sAaB aa apPf^d hy flh4 Laszaa !9 Bi^ @4ar^ ia: ak' ar gas ItAd aaax^aG in f'erayrsph I trdknNng, ,

8. tt^e^ie^P,^.,^d,ar.'sl^tl bae9rta nAtl affd s9+C and 9tl dp9h aP.4ahPf partp AaraiaaAzf s6yas c9PPa Pnd^ tarfwla4+a aaAais, sldih69 ^^^° ^ ^ f9aaylq, fr4@^ tka

u barab9, t taaal shah 6a eatPraaneAtt sc ^4 ,9eaRSis^, ar uti^st Daa t.aFsa9 TlaaB tkor9z?Ina rap A^9Y^ f^BRt at ^, 3 P^ .^!^ Dt^a s^a yai9, papenaetR9e u,aeR euarl^ey uaili Dra f^^niaam.oatapl aE a waB. A 9r@h ^iaV ba tk^ead r^aipatnsad whaa piaparPttasF 3ar aKCBaB 4a4@ !as@ eastrc^4aFS9.

<. tn tarpl3araaYn;f af t4a ^9misss 9af 6rcaa4 C9raatmta amE a®rpaa;
( 8( t ix A+eSex tF Ik4 w9^t a1 iRa Lattar ga tanky 9e Pd9R89sR•, ta efspytiy, kas ad asat, thP pke[td'adae-a3qkt6 ( Si87 pari af a8 oB ptsdueeal 4Pa! srrad Brara tka pr@af3s@s, ar af 7apctPP't @Altm

Pxp xssm tbt uf@rk¢s ptPr# t4r taCB 9rza^slgPdB f 1!8] !@yal8y di a1 Ibs pabttvtw4 t!R@ Bsr a'v^ ml ^r9 grsde aad gra4ap pt@u^iq^ ap tb4 &da amslt ar is t4n txl9'tbitt.a ar ^CatiAaa.
(53 To pat ta ¢ks Laxx@r, zF s91att5' t4r 1Ba BaB ararka}ed Rnd sts@6 aP! t6a pra4tbas aad ptad^ 9ra^ ^b tluaa 4i9D9Q 6sPra@a, tha P9td.&1 6Pe•Rdgh{UtabBJ @t 8ks pP3Ca paaa it L9xxsB pat

+1:3aPC. ca9ir }@@t 41 aa9a Ifa9 aa 888ik4faA anA aaad, 4{4P$fita® Ia. l9bqrttaUT9 WSCI BPifla't LaP9 h'a'^a R'r^0amt4bqt af ga9 at Mar^ta'^ pd&aaGraa. a4 Bbs Yxt6t @f pG a4aesx abaxa 19.?3 Rsunas
f^FeA4rtt pfPtsutc; at a#iaatBarf bRB9 tarcpatalaxa Bb 4D" i^r4r3i4h aa^ thpctFapaB D9ReiaD ^^psrat4rP ot ^° irafwpuh9H, wpbaul tf}@ama^ t@r ^ ^9fotAtP ^fC 6am^aerta vart^ne. ass anyafgxs fai teanPpasiaEiPr. ar xaaipraaataA 4Pid-6y katatP io dPFVwr tDP gaa iar aFda. YaywAni at ray^y a@i g9s razrk9E9A dta6ay aay aataa$ar mmAtd tb irP au< w @;a®t th9 989k dag aas.r iPr^gfR ei:6 taalPs by HrP t.Pa,aRa.

tS3 LotFas 741IAduet ^n p@gRRttdt t9 E^ Rad f 83 atiAx@ ka^ 1a^@tpt@ @t pamceeds 3ry LaaxP@, tmat.at's ptaratb 9fmra 93 Pnp tat^h4psaod b^ aay C49Pxarotnt bodp:
fDd I6 Ika ar9ul L9tt@a dues^ral aam fk4 qa9 99 PAt^t's. LansroP akaC tt4.p^9kt ma tbP tuata aF tha keerast t^td raar3Pi prltai FPtd k^ tnp pulrllC aRdt^tg^ tR ftra stata Ef ffi4 vvalE qa9k lar gas af 1PPP
^' a@8 qRafttB, aad ea ibP saiaa HPa7a t&Rt serFk 9t8BiB Pt^! pay ka a^4 CaP, tRi^51aQ PRy aseR3a3i@a in prka ^ag tasR a^E9t' 9tait2A pa•/ Ns aaR:! Baa ea N t a@utra¢e I^ tha aal@ At sas^a! b4ar, aa9arad hry et tka yataai au$ial pt9AUCftaa.

5. b.N weaeaY ^a ^dar iktR 1Rxta ^rsC ur p@i@ .r txi^9rat talYs lnat9v 4y ahtat oxada yapabea Pa fli9 4cdar @! aard tRaSnd iR .^ ^ s^ r^' ^ td.d ^.R.^ ^ ta''f^--° ^--.....^,.____

d tba sP^ exafod ns@ FRBe t^tEatfs @s Lasaxe'c 4 sert 1& r@tatr^x ----8t
^1^'l^_ f,^ 1.^' ^ ^^ li,,{^` . ._

!^' D 'amY anA N.1 @u^a p9yaht@ twdF<dfit tazw ta8@P^eR9 @G 6hRii8Ra tn uwpara8dy 86 ttq praadaae. ar in tAR @i{ ar gaP 9r tk9A
eCpaaflls. @r ia'^a raalatt af a4ysaloFB 8:;sra^w8 haia4fa}ei u9a71 Aa8v9rq tp taa iassa@ at anffitxn aSchaaDa @f @9rfwredr6p at 64P@taeaPoPr pa9vtd4.8.

k. SAP Loaxar mrp, :i t.PPtaP's a@tP rict. aab c99t, bao a ptpwprw ea xa9 4na pFt w^l an t9R }r^u^aa, 4a3 9a&9^ Bas pr¢uiixad RraRS aAaA RsaD P@r A4faa4fc as9 lx eR4 Cta^41nC h^S3 9a ttra
aaA yrPntiaPF, Bt LRZx4t'a afaz rh ►, tt^al^ta ttns as9 PxrC tka ti^ii al abaard@r>ara4t aa ft'a rraD 68 6^ taa9es, ^® xa8ja^ ta aag raplqlis>tea3a ar sauE^tn 4y aay ^rak9s9t st Dfx Da<. 1Az ^s1
s kilPldrad iraRtanB efPAit tP^ 91 Da€ tA1tAB aaH^i ^qpr shaB ^9 ^46 8P &atl, bwt a4 da5 bt taGRta @f IA1@ QaPldi2d i^17Fand ^ Shcbla t9P: af gaf tatiAR ^ 88Ct! ^Aa1 ahl^ A9 palA far 9d lh4 laal pRddtstradaF ^ YaR

gai triCCtY ta 9rR ^we Ar Pfea rpu49i ta yi419aP4d Waadsas @r !Poo t9b^ grort9t fat9, 9.hickawoe Pa 'tdgtaar, La3sRr ^ la^ 9A@ Atstu^Bt ta@ pipeeaP PAd kefa^p p@yi^aatart xnA 9t@ar
:xFFatq^aqR^R2afd aE LBSint'1 92Caraft, ^aPS^ 9hafl BiSa. at tAa t@4a^i Rd LesFRt, 19ataD t a1BEar f@ ql@as@f9 4^A laB. '(d3s grt6^PQ@ t3 ^@a thP ^fldlt#Pn pra;R04n?TA81 t5a LTJSF@r bh;tl
.FC81©e }a 0nd 6e d9qia8 b(f Dtf PBBSa0a6ta PAIba Rad rRpS#atiaRa Dt {hp L4Paa9 tDitttaD ta tbs 4as td ha9 gPF, dad L4tt4t ak^l racdaUta D!s Pa16 p6pa^aa. r@j9ia9^s Pi^ ^tp{p41RtP?
ga@E rapea 4aB tr9R at^t^ gag laaks bfRt^apar9^ t/R aar^ sa @a t^i ^ Caiara roiasta ar ufmasssaar^ t9Rka at pas. tt tA9 LaRSar a^a2i^lskx-aaesss qat as 9t9rAasIQ eg anp p@ar anC ta8 w pap Ear

64@s. ^c41RasAR fppt' @4Eact ptyAKfli tat tiReh 4R^a p@4 hRt@ aap rAatadF af P âypatsa aCCYa^la9 1@ (bR Lessgq 9qraaiad@r, ELaa97 at$A@iWdRf$a9 tB^I fi6 hRP aE9Ff ad4ls9a as t6 ffiA thht^9rbaR IPi 1trA t9Rtinj at Bffi in [bh axaq^aat', a!A tRbYaf ^r@@a Pa aFEa^ a'8 e91:h r}ttib BBFYOPh2r Sa9ta ^ Ba tRdlRdA h^ LatR4f'F E4i4F 0f a@,4tpPfAR2, ar 94h@tk21 aiftla @a Sanbad by Ltaa9R't
r;aaoa9i ^ a9IE ^srsfiPa; rRd Lea4w 9^saF ta h9id B^aa@P snC ttre w91f ap9Pasar @ed a'! pPrt^s t4 Blptn9al ir, aatp' ar88 an thB ta@ash4tA praiFdsat Bwfia^aas frpfn apt r^ 41 aar saluea
RtsbMY1 wftlpb aca2 ah4 alb' :nx ebagR 41 5ixa trWn aaY BnGk 'tlM176 ^ la6x@r, kPP ',^'lft,. @aaaR/OQII^, adt9tadrU'aa9rP aE^d 89P'^j'ha. L9xaar taCttl@r aDrdat tbY 4^a8 tka a]PR ar tiaaftar 41 1hR
sakalA pratnsa9a wBar@lR k@tRa@Ra ah4sr tEPn 8hs 3.aasu !R @PtIHu! 1@ ta6P IYa Baa aRdaa th^ taraqrapb p. that tler Ba9^ xapptY wa1 aP 94maksa^ti py LaaPaa wdB tas Bay^r af tbo tKSpartr
:tatas a9 apin9aafal tspattl'R@g th@ sraapt ol Dta }Pa tu ^i@ R9au 6srfa 9s Dta w3lkta tglatlna@9, ^ tha aG.aaasR a@ 9au^ RR^ agra4maift 4a6 gm smfar f^k praafalea st+ab tar4^a^, tb4 at^ftm
a 44 &es^pa9 ^c bfl3gB x8alpPiaLtP t^ZS dra c@ttt9PCad s3ae;.^a^,

7. 6a alae aaauti a ataD QPI^d ^t¢APaEat h a dt'y' hRta ^A 9P ytg+^^ ^t^ tA la4t°,1Rds EABSa s68D 6AF4IftB ^ aall Y9t4 31Rd BD afQhls at' @It3af p9ft'J &Ar9RiRdar S6A91 S@atB 971d tartairVflB,R2x wltlekr^ttus8ror ( 12j a1@Pdpa Irann tk9 4PtR 9t tb9 4aw^486A 9ElM9 plyp^n! 4C dyt,a 4ia£, ttpf laaas^a sba1i aP^roRnto b^Pr aieb, ar aAl@SS 4b5 14@sis fhar lba tarasytalt5R aE fraat traxfaaaih'y^stfnd fasub4t8 !^ Pat'®8nt ^aAlry t4flt^ # tYd4,k#P4H'A pfa5#d@d.

B- ix P^ x^ R w9q 9d^rd PAt9@a49r tS a B74@aCaa'^ wPA ang 8tf4 LMSS9@ ta an9tpta tt iRArbad fhA ta'Bd@^9^PI thaeatfaaE, arr ahAiS(@ yP@9qFfaen 4aaRd trsA a pr'9^n^.,iFg Yxa!7 Eflp@® g@ ltaf
eihxa, ee sb@Nd tts EPas@a Gatkm t4 ^id d@ prae9rhig w@Bt, 1AS L@xs@a trpraas &f gay raa LatssF, t^af;@c3m9 asi tbt dat9 am yAaP lapm ttia eafaplRAiav af auak prBafaca^g at@8 9r t64
satiaa ot paPdoGi6aa. lu tfa tbutan8 ts ai pra^aiinB wsRs. aa a4vanaa r@pA^p dn Btne atnaRed a@d acd^ BAt t4t9it owPbhpPhaPa Br@ufd9A BPr ^ d@keg P4>dai aal8 pvmawCl'aa la rxara41o4 snd
9 aN tna pm^pfc4t u^ turk ytalt b al¢Bg44 aaG alaa4naad ^ar^Rp tb ttp. B9-9roa 4aenB ¢a 69^ f9tRe4s ata stataC. ttw advaat@ s@yaaY poqabBa twiwafwh9r Fhall pe ^ad@ aa R,P baxb 43CD p@^ PFra p9r g9at,

9. tna t4iara¢4rae^A, iaatl aeat^t sr r@pa^ra@ paW ana t9 ^a paEC, ax bm^afz pf4wtd9d, pr9 aaa ^1C 6e a,a^vtas b8 Bka t^etrr Ba Rdargaafle ams+ Eutl esattCara114n t@t ^aa taa rt^fu R@r4^t
arae ta Dra Lsscxs- aa@ tAR paflttxr f'ryki aD ar8i19g qR p4g prBk@g an 9ha iR.aaszd prRrats4t, RaFggtk9r b at^at pt4ifad4g rraDs 44 ^9Y^itr ^^ a4(9kdA8 Bandt 4f @lE;aaw#a, Aa taP ltra^a asal a^tS.
8. t4e L@star aarbbg ^anh ts f4a txs44a Otpa t1gOs1 ap aay ttaaa fa aBnsgRgPta qha f9aaa,! prmlftf4x ar arop p@r7 fPSrmai @g FtrPtA l9^Pr98r Rrith at4at Idmda 6a terst 9a @B and gas daR'a^an4ai
ai n94 ^Rr@ Co^ B.TC 9iR9t, e saeA Baagaf atd0 Ax aap t^ Fxqwlrad ky tt^e Pfwr ar r4gi9au4n fat tAe piapi>S@ 41 AfaanD a 4nAt t4ala99, kat tbR LaPSa@ &ePA t4 ®a aeamt tai tsagatrxd tls ar8? Ba@ro

' Ana sr^ as snee^b ^. 1t.eN u^g ^189C we aAi9 d9aaiaparaid n^i ^h^kaf sr 99g t9Catad Pa tko Baa•a'^.praar0@a, aMBD r^rrattha^ta ^ i^saieai se 8e Bt^ePtBaE.apen ^a faesa9 ptaarlsat
1iR 'arX paYaadAg 3a@' ^' tp^ pip^kia9 abld aaaBaU^S 6t t^t tsiea t4 t9q^ a8Rta Pti9i1 aR 13 DD ^ 1@ndt @4m^d&taB aal6! 4q41 9iaia daaRr&a^d tA ar+R xbb)asf ^ ttPS t9aSa; prRMlA4a. ple+rt'ev@P,

41dp 1aQ^KO<n4t a( ^4t $TnF'4 89 ^itGB aal^ a19[ tt 6eB519d aa'a^] ^ka DCP 81R aa[a ki 9aa ^ifre'Biag h9aaa Qa fab® AwAar'a laadP ta 88iordanaR Yrtlh.tt^ praf^t(@tu aE d36ro iarsa. an4
aa@A iuf^af tda9 taa i@saar aBPaax IR a^pt, Ba Basi et Di9 aar4^glDh {1J8}. att mn6 gaz P4y>ety ^8eit^df9BRaa pr@9kt9d, ^aiC pragatAaa R1 saaB an@^tltb dtlib raNSJfy brhtak tbs asrsap4
faWia3xd ^bsars f3 th9 Potsd aaat4or ^ aaats aairap^sin8 Pal# ,fl4vg}apat@ad utilt 71t4 Lass99 th^6 ^ta^ such 4aftsa^alisn ^by ss94uthy8 a lRrdeBaCea of a@@agt#RDAn 9ACP t6a xaare IafrRaBy
bit @B @R^ Lra3 IaaRB RaltKig Barik hB I@aa65 4f pRt17a^ fh9Re^4f C4,yy^idataBie t.A9 Pa^^ t@Sh^Rtkdaf B46 tS^lE91ti$ tQa Ealaa Ba th4 r4GlWdat'a @1^fY$ a$.thB aBNnttlanP9 tn BhP DoaW^ te lY$eLa
trasatd pr4ndBas 9rr 9ma9tad aAd.4y amalkaB a awpg ^tFa^ aa p^e tex9ar at tht ad'^ata twnfkatt^afea 9slkettlt amtaxs Bka E9saae ^ hMn183^aA ^^ aa^h@r ueak9t9, ^9f itt9 9rBp ®n sa^ saaa{ottras3itx1uB f1t@r@aR@t Ba afeal 'ae, t4a waR raa$ai B9r atsfl=t9, ra8atty.haratphRtars pa@iA3a9 laa 9tr.^ asg s9atr Ga p@gsAie ^'^a atam9r9 @i tbR pAr4Ate ei taAd eor•apft9lsg syiS af6t tn tka ^fap ârt4attthe screaga Ri 4a;.k psra9ll9art ta tba a@xii@ oG'faa^pP aoeas8l@atad. 6@98a@ sitt1l Buna@ ita fdyil tR 9ar9ad, aitsr Ra a@fract x@y sa^ rqASr31s8t8an at asgr 1tmR In itw samo ace9aar aa ttsryin pts9Sda6.

". ia aBSt ths L4aRattaPaa:s taas !et@t@PI 1@ ttt4^Rtra9a @bacN6w$ prem^8aas taaa ih9 9ziDra 9nd CAt^CApad Bas air^Ea tkar@tp, 9 ►en 5^a t@{niall4D ARd r@alaBx B@rat@ pem,9Asd i¢s skm$ ^s^pdq te
ttxxar aady lq fas 9rgA^`ti@A akfeb t9tk ird@P@xt b4awa ^^t wa§tt a^t Rroativldad t99, tl srAd h!ad ffi oamafl ap te9 ar Prarx parti4a. or lAR awa9rsblg at anp ^IStqFt ¢anr4ia stmald topQSatlur
+atraierrPd a,^ 9a4s. CaRisa 9r ^9Patiaa 9f Bi9R, 8atd t@svd, aewart^a9ssx, aexry pt bAld, 9a+^da^sC @ard @para9ad 9a an 9nlhatp, a9r3 ttiR t@atPir ead t9q^lae 9haC @a d3daf@b saraaB and gala
ran sr,arRf auriPps ^ taa ^Bp4lsisn t^6 ftre aRtxa^ staa^ad ^y a9eA saftk a^arar aamc t4 tbP @nkaa f^sC 4caaa.p9.

2, ks ahafrgP a9 xwfreesioip t4 thR laa49P ^pmaafui ar In ^r FRnlaat x aqPa^laa tf4taer^ar saaB Be akading ,pa ffl4 i.9asaP urd11 aha* wetl9a tA tks Laaaa4 arg aodlP9rq ti R^3Ba In arttl8ag Culq
+a hY Flu pafD^t i4 tRa 6aatrnva8p al ®arrvayta9e w aax6qasaant AWA Ga8a4r) at a$9ty r^Pttai@q cPp^( ik^oa+ ^ tlati Ltat4e.

3. ^1918at^ 9h^ t^Rro thx t^id fa kssapi slNi i4'd9afsr ^R cPl8h8R lAaab YE xxfsalm ar h! p'^t, aad t.ataar iD@3tqE a4Cta at atty azalgataoAt aa trasst@r @! tB^ alsblR 14aaa. pa89xR 4i papmamt
ratxl Rt mya8p am aay paft 41 Rk kasa s^all rad agta fW<f iasFS a9 to artq; 4thar q^r3. &Pxtar sgrsss tt^l rtit4n 9n8 8 th9 a,tthfa iPass 'a APRt$aaA, 8ta ta9aat batRd9 R:tf98 hawa w@ trataa
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CER T IFl CArE OF SER VrCE

I hereby certify that a copy of the foregoing Second Amended Class Action

Complaint was sent by regular U.S. Mail, postage prepaid, this 3Qkh day of September,

2011, to the following:

Beck Energy Corporation
4857 Harding Avenue
Ravenna OH 44266

ix w^
OJ^ . Peters

t rney at Law
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C0L1RT p^C0a"fF9^II ^'L^H^3'^3Po,_ C^tr;i^Y. OfIJ

"11 SEp 30 p1l 3:

L fi I^^ A r`:1 Ro^^IN THE COURT OF COMMON PLEAS C ^-^^^ Q^` C ^^RTS
MONROE COUNTY, OHIO

LARRY A. HUSTACK CASE NO. 2011-345
991 13rookptaint Drive
.Macedc►n3a, Ohio 44056 JLTDGE: JUUL.IE SELMON

BC ,

And

LORI ffUSTACK
991 Brookpoint Drive
Macedonia, Ohio 44056

And

LAWRENCE HUBBARD
3685 Johnston-Alexandria Read
Alexandria, Ohio 43001

And

MICI-iELLE HUBBARD
3685 Johnston-Alexandria Road
Alexandria, Ohio 4300I

And

DONALI? W. YONLEY
P.O. Box 248
New Matamoras, Ohio 45767

And

DAVID MAJORS
48433 Keylor Hill Road
Woodsfield, Ohio 43793

PUntiffsp

SECOND AME1VDED

CLASS A IC►N CpiVlP INT

I certify the foregoing to be a true and
correct copy of the origina9.

Beth Ann RoW, Clerk

^

CD C9erk

®.^9Y

cour'
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vs.

BECK ENERGY CORPORATION
4857 Harding Avenue
Ravezmam Ohio 44266

Deferadarat.

Now come Plaintiffs, L arry and Lori Hustack Ca^lustacks"), Lawrence and Michelle

Hubbard ("Hubbard,s'°), Donald W. Yonley ("Yonley"), and David Majors CMajo&% by and

thrtsugh undersigned counsel, and for their Second Amended Class Action Complaint against

Defendant Beck Energy CoMorataon CaBeck'4), allege and aver as follows:

1DEN'TIEIC;A.TLON OF PARTIES AND STA.'I°EMEfi^^ OF JUM DIC"i"ION

I . Defendant Beck Energy Corporation is an Ohio corporation with its priaicipal

place of business in Portage County, Ohio, and which conducts extensive business in Monroe

County, Ohio.

2. The Hustacks, husband and wife, are titled owners of, and in presetit possession

of, certain realty located in ^&nrtae County, Ohio, comprised of approximately 89.75 acres

(hereinafter referenced as "Hustack Acreage").

3. The Hubbards, husband and wife, are titled owners of, and in present possession

of, certain realty located in Monroe County, Ohio$ comprised of approximately 46.846 acres

(hercir^after referenced as the 'Haabkaard-Acr^age").

49 Donald Yonley, is titled owner of, and in present possession of, certain realty

located ir, Monroe County, Ohio, comprised of approximately 50 acres (hereinafter referenced as

I "Yonley Acr^age")>

2
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5 . David Majors, is titled owner of, and in present possession of, cerWn realty

located in Monroe County, Ohio, comprised of approximately 54 acres (hereinafter referenced as

"Majors Acreage").

b, Over the years, Beck iWnergy Corporation has entered into oil and gas leases with

vadous land owners of realty located in Monroe County, Ohio, constituting in excess of 21,000

E acres of land.

7. Beck entered into a standard form oil and gas lease with not only the Hustacks,

Hubbards, Yonley and Majors, but also with approximately 400 landowners in Monroe County.

I The lease terms at issue in this litigation appear id.entital.

FACTS COiM^^^ TO ALL ^^^^^^ ^^ ACTION

8 The Hustacks, along with the Hubbards, Yonley, Majors and approximately 4001

additional lan€iownersILessiars in Monroe County, executed oil and gas leases with B^ck, or are I

successors in interest to said lessors, ivhich are essentially identical to piainliffsg Exhibits 1-4a

9. All of the leases contain terms and conditions that are contrary to and violative

Ohio Public p0licy as they We$ among other things, leases in petpe#uity withotyt timely

d.eveiopnient.
q

10. For all of the leases, the Defendant breached express covenants and inipifed

covenants which arose by operation of law and Ohio Public Policy, including but not limited to

the covetiant to reasonably develop the leasehold, the ^^enant to drill an exploratory well, and

the covenant to conduct all operations that affect Plaintiffs' royalty interest with reasonable care

and diligence,

3



COUNT I - DECI.^ARATO^^ JUDGMEM

11. Plaintiffs, Larry Hustack and Lori Hustack, are husband and wife and are the

I titied owners of, and in present possession of, certain realty lor-ated in Mom-oe County, Ohio,

comprised of approximately 89,75 acres.

12. On or about August 14, 2008, Defendant, as Lessee, and Alonzo F. Wilson and

Sherry S. Wilson, husband and wife as Lessors, entered into a certain oil and gas lease Mth Beck

which was subsequently recorded in Vol. 174, pg. 229, of the records of the Monroe Crsunty,

Recorder (hereinafter referred to as the "Hustack ^ease"). A copy of Hustack Lease is attached

hereto as Exhibit 1and incorporated herein as if fully rewrittert. Plaintiffs' ownership and title to

the Hustack Acreage is subject to and encumbered by the Hustack Lease, as I'Wntiffs are the

successors in interest to the original Lessors as delineated in said Haas€^^k Lease pertaining to the

$9.75 acres comprising the Hustack Acreage.

13. Plaintiffs, Lawrence Hubbard and Michelle Hubbard, are husband alid wife andl

are the titled owners of, and in present possession of, certain realty located in im40rar^e County, I

Ohio, comprised of approximately 46.846 acres.

14. On or about March 2, 2006, Defendant, as Lessee, and Lawrence and Lieselotte I

Hubbard, husband and wife as Lessors, entered into a certain oil and gas lease Mth Beck which

was subsequently recorded in Vol. 145, pg. 117, of the records of the Monroe County Recorder

(hereinafter referred to as the "Hubbard Lease"). A copy of Hubbard Lease is attached hereto as

Exhibit 2 and fracorporated herean as if fully rewritten. Plaintiffs' ownership and title to the

Hubbard Acreage is subject to and encumbered by the Hubbard Lease, as Pi^.gntiff`s are th^ ^

successors in interest to the original Lessors as delineated in said Hubbard Lease pertaining tol

the 46.846 acres comprising the Hubbard Acreage.

4
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15. P1airatiff, Donald W. Yonley, is the titled owner of, and in present possession of,

certain realty located in Monroe County, Ohio, comprised ofapproxflmately 50 acres.

16. On or aloul. January 29, 2043, Defendant, as Lessee, and Donald W. Yonley as

Lessor, entered into a certain oil and gas lease with Be^k which was subsequently recorded in

VoI, 98, pgw 321, of the records of the Monroe County Recorder (hereinafter referred to as the

¢eYonley Lease"). A copy of Yonley Lease is attached hereto as Exhibit 3 and incorporated

herein as if fuIly rewritten. 1'lainti#fs ownership and title to the Yonley Acreage is subject to

and encumbered by the Yonley Lease.

17. Plaintiff, David Majors, is the titled owner of; and in present possession of,

cerWn realty located in Monroe County, Ohio, comprised of approximately 54.5 acres.

18. On or about October 11, 2005, Defendant, as Lessee, and David Majors as Lessor,

entered into a certain oil and gas lease with Beck which was subsequently recorded in Vol. 139.

pg. 260, of the reccard^ of the Monroe County Recorder (hereinafter referred to as the a°Maiors

Lease"). A copy of Majors Lease is attached hereto as Exhibit 4 and incorporated herein as il'

fully rewritten. Plaintiffs ownership and title to the Majors Acreage is subject to and

encumbered by the Majors Lease.

19. Since the date of the Hustack, Hubbard, Yonley and Majors I,eases4 and iw

contravention thereof, Defendant has not prepared to drill a, well on the Hustack, Hubhard,

Yonley or Majors Acreage, has not drlled a well on the Hustack, Hubbard, Yonley or Majors

Acreage. and has not paid any royalties to any of themo

20. Plaintiffs are entitled to a declaratory judgment that the Hustack Lease. the

Hubbard Lease, the Yonley Lease and the Majors Lease a re th erefore forfeiteda cancelled,

5
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I unenforceable, voided and held for naught, for reasons including, but not limited to, the

followirage

(a) Defendant breached express covenants and breached implied covenants which

arose by opemtiora of law and Ohio Public Policy, including but not limited to the

covenant to teasonab1y develop the leasehold, the covenant to drill an exploratory

well, and the ^oveaiarit to cortduct all operations ftt affect PWntiffs' royalty

interest with .reasonable care and diligence; and

(b) Defendant abandoned the Hustack, flubbard, Yonley and Majors Leases and the

leaschold interestsp and

(c) The terms and conditions of the Hus#ac1^ Hubbard, "Y`orAey and Majors Leases as

to Plaintiffs are unconscionable; and

(d) The terms and conditions of the Tids-taciC, Hubbard, Yonley and Majors Leases are

contrary to and violative of Ohio Public Policy; and

(e) There has been a failure of consideration; and

(t) The equitable remedy of declaring the Hustack, Hubbard, Yonley and Majors

Leases to be forfeited, cancelled, unenforceable, voided and held for naught is

appropriate and required as any legal remedies would be inadequate, as monetary

damages m not ascertainable, as a forfeiture is necessary to do justice to the

parties, and as forfeiture is warrarsEed to assure development of the land and the

protection of the PWntiffs' interest.

COUNT II - QUIET TITLE

21, Now come the Plaintiffs, Lury A. Hustack and Lori Hustack, Lawrence and

Michelle Hubbard, Donald Yonley and David Majors, by and through the undersigned counsel,

and for Count 11 of their Complaint, as a quiet title against Defendant, state:

6
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a) Reallege and reaver the allegations contained in Count I as zf fWly

rewritten herein;

b) ^laintaffs are entitled to a judgment, pursuant to Ohio Revised Code

§5303.01, quieting their title as to the Hustack Acreage, the liubbard. Acreage, the Yonley

Acreage and the Majors Acreage, as against Defendaw by and through the forfeiture, release and

cancellation of the Hustack, Hubbard, Yonley and Majors' Leases, as valid encumbrances

record., and by extinguishing any interest which Defendaaat has or may claim to have in the

Hustack, Hubbard, Yonley and Majors Acreage.

^LASS ACTION ALLEGATIONS

22. Plaintiffs bring this suit as a Class Acfior^ on behalf of themselves and all other

similarly sltaaated (the "Class'^) under the applicable provisions of Rule 23 of the Ohio Rules of

Civil 1'rocedure. Plaintiffs seek certification of the Class defined as "all land^^ners/Lessors of

land in Momc^ County, Ohio, vAio are Lessors under, or who are successors in interest of

Lessors, under a standard fdrn oil or gas lease with Beck Energy Corporatlon, whem I^^ck

Energy has neither drilled nor prepated to drill a gas/oil well, nor included the property in a

drilling unit, within the time period set forth in paragraph 3 of the lease or thereafter."

23. This case is brought as a Class Action under Rule 23 (A) and (B)(2) andPor (B)(3)

of the Ohio Rules of Civil Procedure, for the reasons set forth in the following pmgrap:1s.

24. Numerosity. The members of the Class are so numerous that separate joinder

each member is iinpractl.cable. Upon information and bellef, and subject to class discovery, the

class consists of approximately 400 members who were Lessors, or who are successors in

interest to Lessors, under a Beck oil and gas lease.

25. ^onimonality and Predominance. There are numerous, substantial significant

questions of law and fact co.^on to the Class relating to the Beck Lease which control the

7
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deternination of liability in this litigation, and whach predominate over any other issues thac

affect only individual Class members. Among the roxaanon questions of law and fact are the

foiic^^ing:

The terins of thi written lease between the Lessors and Beek Energy; whether the
lease violates public policy in that it is a lease in perpetuit^; whether Beck failed
to fulfill the express and implied covenants within the l^^^; whether the lease
t^^s and provasioras are a^^onset^nabie; whether there was a failure of
corasidemd.ore; and whether the lease and leasehold interest was a.baradoned.

26. Typicality. The claims taf^e Hustacks, Hubbards, Yor$l^y and Majors axe typical I

of, if rlot identical to, the claims of the Class members in that each of the Class members arel

subject to the same tems of the same lease with Beek>

27. Adequacy of Representation. Plaintgffs Hustack, Hubbard, Yonley and Majors

are more than adequatc representatives of the Class, in that they each have either executed

lease with Beck Energy Corpo€-ation for oil and gas exploration, or are the successors in interest I

under the same lease, as have all of the other Class Members.

28. Superiority. Class representation provides a fair and efficient method, if not the

only method for adjudicating this controversy. It is superior to other avaflabie methods, This

Court has jurisdiction over the named Plaintiffs as well as the putative Plaintiffs and the

Defendant. The Plaintiffs and putative Plaintaffi all own land in thi^ county. The Defendant

conducts business in this county. There are no particular overriding md individual interests of

any Class member controlling the prosecution of these claims, and the denial of Class treatment

and reliance on inclivid.aaf. litigation would produce inefficieracy> potentially inconsistent

adjudication of cssnunon issues, and waste litigants" and judicial resources, while pricing many

Class members out of Court.

8
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RE,LIEF SOUGHT

Wherefore, Plaintiffs and the Class Members demand,judgrdezat against the Defendant by

entering the following orders:

A. Plaintiffs' requested declaratory judgment as specified above, and a judga^^^^I

quieting title as specified above, and for costs and attomey's fees and other ftuther relief to I

which said Plaintiffs may be entitled in law or equity.

B. Any and all further relief as this Court deems just and proper.

RespecifWly submitted,

Mark A. Ropchdck (0029823)
mropchock@raIaw.com
Roetzel & Andress, LPA
222 South Main Street
Akron, OH 44308
Telephone: 330.376.2700
Facsirnile: 330.3°76.4577

and

1754849 w 0 9 % 0709.911D9

I^cha.rd V. Zurz (0007978)
SIater & ^^
One Cascade PIaza, Suite 2210
Ak;ron„ OH 44308
Te1egliorae: 330.762.4700
Facsimile. 330.762.3923

arad

^60)
ers ffices

107 W. ^^ Street
Woods^'̂ eld, OH 43793
7'elephone: 740.472.1681
FacsiaaiIeo 740.472.1718

ATTORNEYS FOR PLAINTIFFS
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AA,^ i94fiS ^# ^ 3^2 2^t ff 6£ 4F+fPiS ^lbt Af Fd43D'Afi.^'e ^ sd R! $R f-besod ^ 47^ ^AFF ffiyp ^e ^1Er332^3 2E vCw 3t%qbd ^E fa ps^ ^?

M^^ x^t^ ^3 ^3 ^^ iB` {4'Y C^fctitl ,^S 3+$p ^+g^§ 4C' ^^j ^3 ^, }^,FS 3^5^'. L36f^' ^^' tat hEB 359,! idD
â3GC 9P R3 Zm'KSkC^"9 ^^§^ ¢^ a^s, n^ 3maa q^r^oe ^nse^o ^.^a caooaLa. s^ ic ^s'aef k5;tar^e`t ^ s^, y^qs?^r ssac 3s zatsa6 ys i^taoe°o4z't^ u a[^ ^'d&ve: Nat Gztav ^^ Eas€ L"a^ xeM 3&t x¢S ep^ F,y818 3^ ^^i 5t !$d Y^ a^ £a3 As^'mbz4d ^@&sa6ma teaa ^e? s^iae ^3 ^t ^a

^q^ ^^#F bk sF^ ^ A^ a°p msMR !aa& s^f im^, 7R: ^re. aa^tz^s'A, ^t S^ ae.ip^t^ {^,t^% ^s^a '^t3 ^p2 ^t z^x ps kcxdsc ^ Rv

msxha yt ^^ y^y ^ i^ Ra;.`x^tiCt d933iat tia i^. ^e ^^s8s yfs ins^v,yfa d. ^R ;it +^ txqe^ seBF £a bd^#esa. 9f R_aztst cseY fia ^r y^^^.
f+^ tlf 3t2 9R SL^ d'"^ ^''#d ^a 5t $!G f8^ 7PYe lG..^ '^ ^,-f?tt^. ^,^¢i S.^e;£ fC^ 7[. ^Dt93FI 3f'(y ^f yNg ^$ ^py •^ 5tY2atbL, i6a zii664

4M^p xd£iAii fq'i^ii 44 e^a^tYA M 8! itARie.

3. 9t ^SS a^1 a^ d^ zct^irf^ ^S x^r ^%^s ^^d ^scfi^ Ft,^. £pra baro^ aa# R^ k^ ^ca aX aW zs 190 9 &^v wrg qv^ &W ^aw n6 3sr^,^ ^ e^ §ax R^qsea ^ s5 5x aDp^M sl fat gR^g, mssrx a^, e^e :^ saa zasaaraae saoWOC xoa, «^c +3s F.^caaa ,ssCw ^r a^ ae ^p9 ia^4a
^ vsffi^a32^z^-7laaaesr.z^.

$. b i;a 39A a 04 ksW IoNsist f7 R PARcai ^'i$ 8F5d ft i^xe k s>aUig Rg Nr9ai $s po^" ftWkjg, ar 40mf£ gab§a^^ i^ae ^,W o- a^'
,eb¢ sqgo$eM "Ol

Wom, x w"M u Rm;^t ,tlsss ia ,* h ^ ftu. Em i^ " R: on9 &q ;os¢e. 1, ^3moci,g n Itle t;^ 5az Rar m 8% ^ af w,cL geka*t0.d dt ba
g&&'& gF gsdza. . g,?^ s" 16 R^,aacc;boF safb. tss s4ws^aea ra,s6} 16 'A¢ tSSmC; ^d sKedx L2t ^Km^ooa'^Laaa ^k w *)b? 4ow ^ro X,Gg^ 6t ?cs^B£9s0iAd 8f .°R gGFt' ^̂ bta S 2id'a 't^a8 $ Le°5^ a^ s3z,&^ :ux^-cn6aY }t 5YA 7F 33R i" 1o -aw R94 ^e ^ F^t3o6^1 F^y^9 ?^ ^AFOC 5 `„m &s £gd^f t$ f^F i^AD4' ^

^ ^ ^^• ^^ ^ ^ ^ Xwk Z? W*pwvw ayp $54 rkY 3s ^ 61 36s &omz ae e^a wc4 0E ^ 6f A ba *a koft
^e£^ssamas,a^asra^ ^ ^^bta^^+m^^s^sc^sr^33ss£z^^f.^sFkas^aaw^a^se.

51F. M t^a.ar ^vsse£ rl^s ia fFS^ ^ ^ ba ^^.^as ^ £Ea do^@ o^emLeev 5r s^ ^rf ^ac^' sr ^ ckan^7 ^bi ^Ya LC ^a za dl 0rF r £
8B €F m^ ^ #^b Fina;az z¢qp ftv#Ywn 4, 4^ ^ 6gwft8 s »s RR,.̂ rssa, hifl vx iarams esag M aoo24 3s mo^d?a Ar]H te^
ad et^ ^ sa >^Ka ^ 5^ aa8 a^t aa ^?^r^as ssei ^cBrG St a^E ^^ s^e ^,^fz^s. >X^E ^a Y^ a^ ia 6a R^s ROoe DZ^

^^yr&i^aalg& s^Q o0+â '0^ ^F7 Dla ee# ^J6E} eS^1 ^}fi 3^'$^ Cg ^¢ ^.e a`RZx 2i a cd ^o $»aF ^ si0a el^ b^ft AFCA^s^ CC Af^ rd^ba'B ^daa ^^{aea. b9^t.
fedp 3'R 55C56C (2 +^ A3 s.^ w¢' $}^Ra m ^o=s w 34' .i&fi ^2 m 0RA4 uw ^x ioa ars bfttz s7

owwa^ &a m 6i^.a 3daYS. fAa^ ^ ^ ^ ;'^ $a^ $! ft s^-^ f:i4i ,Y^`
^p'8 3z^ R^c,`sffiRatis3 #S3+, ^s f^ 0 7sx$ 92^ah+'^ qtr^pi ^2'sDgL % ^YZsFe

f3ki id t4^ RFI^i ^;:g!d 3eb ^SAf^a^ e'a*d ^sasias3oaae ^:tR'LusKa sQ^3 n?8¢d sm5 at^e bp sras^ x *Kwoma ii rga.y,,44?,w N^cD ^,s mm vV^f

kwA E^rw Al-W^F0xegao•'gbdL^QAt4O^^iC16 166R2!#44f8bw Z AltifEfff.,^movoe,̂3^9D^
INN.

^ rRai &^.zz^ae aasE ^. ^e ssd aaaaf +^r ^ Fp^ Asr^ ^#u £ir Y^& s^ +^ ss ^sbbi ta SaFzz^arb a£ tdv „A ws¢E ^a^3 ,^zai g-2 h ft ^A48ss ^Fa gr ^oob^p^¢+^ s7w axte ^+̂ ,n m°as^e. Loaal+F x€^ i,^e fax!5^t ^°ma,ad. Y^+ar sxisF^sa: a^^dr€c^^xiq^c;s ^e ss¢s meeaac zs kna^ frsoaDS9.

89. ^ ^a ^F ^ fe;m §?^u ^s 6n ^s s^e ^t ^nt^am ^ ^ ^m ,^3 ^%azso€ ^s ^n i^. ^ s^ ^y^e ,$9 ^ i?a^a ¢aFa?;^ ta?a5aFk Ft'si kx Lfteora,v 3e Yae ;aw^ pl,^* X36tr M".qg ^un iy og ^^ 098 be. S MP r!& t ssF¢d 6q riaa pt maoe ¢aIM. ^ ae R®zMkg 0 sFCS WFFa 56are6 160b9 kewon^9raCFt'aK iss ^. sisv*aa ^, ¢psra&s A''sZ. 00 ?a.V, saaaasma°o->, z?,F 9e &!ffi. fqae^spo md cqrss.,64 Sa tq D*W, 09 Im aasft owB Pap*'ea elud9 R; " .bg &Wg egg 00
oz se-"VwL-g f^ wsev a:^ hl'oCe Nl^ V,,w ^ 2k 3§ 440 FaFEas WS56W

^4'f^h^^;^smS6e^st^ke^^atvaeas5n3^^s^s3.+^sego 3^t^s4E-s-Am Ieas um
40 son £FWa#ok

^i Ba bs^as ^^&p^3^^an^ss^zae^bF^oo?xz&9aarig 90,04iNew 56 aw ^5qwm aaafteBeeFm. klmaam"
^ 1^^ 8K w 7^ k5i *w VA A "Gi' ?frfs ow ra 3a aaF " CL s^ zz^ SP ^,7 as^de ^ ^S^ st 3.^6G^8 ^C ^ bgF ss 4a^.i4

s frsat^t at ^^s aes t0ss^r; a^a.^ ^^^^ ^^aw°s ^38^ R^aesw. RIDC 3R^, is ^? xae ^nip wty a^e ^^ a^ 8^t 9+etsu^ F^msrx Iu
RQ<sr^9^cx^cp^. . ^aF^XR^^3^^ia..s^k2Rs^3as3^ii^^8F^^30Pv^1^^9^pt3Raps^st

?£. 7ba s,.=s^ sm3,^sFaAm^eatig>aotanaa,aet^aDe@9o^ut^^p^,®ec ^8^^w ^psaaas^®pg^^90VRA" stv swSki9'OW046 z^ ^* b^. 3.^zae ^OOOC ^s ee^c ^rz irbiae so- ^. ^tle ^ wo-: Ak ^^^t ^aabR asm oft s ft asw4fto as *bmww am
^ }^''aea.esa^^^s^^?^^lsRe^r.aoai'^yt3,t^as.^adbbe^ ^RBro^esval^ad.^aBtaamr9sa;,MlswRFMM "A bn&aE20 e®4

C92azi,E^as^^y^o-^4dit3ek^x^laktd^^e^edoIDe^eBP^^a ^ex^maooftt", p^ve Rw bs#41M wm Fs£w zaaap
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i#... 9tt.le3^w ggwW°-''"
ss.as7^5a^a^"ssF,^^9^xids^ce0363^^er, ^ta^ .OResA^^ffixatt^0^^'^ia€6DwYiesi^E^E^'fm/t&.e^' W^c4'sFF
$^'i`a2 R^SE 0^f ^ f6a^'^. 5' 1^ ^ 0'4 ^^ 13^ ^ s^ .^Fll^' 6xird6^ ^. CC?'F' ^ 0^ ^e^^at NF ^ s^BP{d 0^6 3 g.
9t'b :3^2 3sa .^:s4'.b^^ sE:qae P.rtCa aa'^a sa ^ 9» p^a s^ai4 ^a^ 3E^ ts &se ncz^ at $£a^a4€a Fa; e fsoaaa^se ^^+'^.^ '.a"a"ae'^s rass3s e t08

q%TA^ ^Kdb7'.^4tla ^' ^^#^ ^+:'^•Ra^ 5^ dbc ^4aaDSat9;^8'^a4 Ca 2dF¢ 7^to k9P $6 $ftE »tdF Ph^SS 28E ?8'^1 .̂2F$ xl :a(^d 6t9^Sâ Xsr t^aP.^p.Sai'Siaa^ia7a

^s4.as5^:aresaae^zc^Dr,^:a^a2 sap a30^^^aa^tl03t^c^^,fsmeeaxa^aa,sr^.^^xst:^t^afaaf^0s'aea^.^^xi.^.x^^xma^a^
57^e^5,^ri '^ aat a9 ^ a^ ^'^az ^3":^ea ats g Paads, ^ kdia^tF moaa;^ aera^ 53 ^ f>rm:aad si^ ^f ^ba Fsr5ae sa^e F^ ar^ vci a^.u.4 W a t^ A4t8
s^ i^ ^asa i^'^ ^ 3^ga:a9r'^ ^sOle^ ei iE3'Azac gs^a-'a.

s9.ie ^s s^tt ^.-;^-'"""`" °^s?s ^ ec aaeggad s^Y Rf 5t^ a^2^ ^s:^+h2z. z^ ^s 3r b^$^d^x ^' ':siamo ^'^j za^ak ?tp v,?^ 98
;^s r^s 2aa^. ^a'sa^'aYcad t2m x^ra. :zmaa a^aE a^ 6sss t^a#3^ &sS's ee2^s ^ si xA mt^, :^ Z+^'x ^^.' Yr^a=s ^ 7sert i^x +^,a 3^S x S^,b ^arsnss aod

. 8 ixzas. 'e^a-trr.xs+s-c^s w^aa ka g'axidaa^ g t2a b'Q^gak oF.t^ 3sfsan h7 4GSea as zs&1 ^z 2r bAF+^^aa, sgf xi .la ^?a^S'sa ^rs^ :sac 5aa *^ at sbi+^p fDp
ree.a xsd^ 3is^c dd:zz+4 10. 8ta Rt^ ^ eaq R} i;;ssas Aa6 N mzza H saa sw,#^;x x3s^oa hcoaa^e.i x?^" ^r 9c^aa a

.. gy^g^ irsrs?as :'̂ st s ^a:ers ^ ^ ~Aa wu6ft.
3L ^. aaa^s,r^a sr.*e ^^ %.'^':,..^ ^ 4M',.,,̂.w.^, ^ °°.ss Az ^ r» ^•@^,a .^a ^«re.^. ea r^

^ts^^s^9yl0a'^sic.fbcs+k@^"is^eE3^+2tata^^ ^rks^3^f^v^A^y^Bs^^EsataaEeasda. - ^.^ ^^^._... . ^ . .
t& Y& xst txsc^+ ^e ^3 ^n^s4k^ r^ 3a #sak b^ cs^, s^zx.e .^€ s>;s%ga:, ao6 9e ^?^^ asaaa^SS t^ xFroon ^

a5^3?41dF ic ?tv taa^ Sazia #aae:desd. # [a ^ 0}vaaE fia3 8^as^ ^ ,^ ^^3% ^i ^ $a a^'^ ^2 ^L d^: bt t^^ ^ 3aa u^
s^ 3^a^. aoi si 3^6 ar n#ti^a^a& 0a ^^ t^h, ^^^tdaat^ azsa ^ ga^ ar e^u rd a6a^: ^zr^ ^aasa^ a u's;^ a^ rd^sai
a^t 3i ^^.ra ta^.^^i^n s;^ 3^5^ i^tl M 3c6 pb a0E 3^ ^. ^^^8 ^ F^s^ :^$ $^a ask a! !?'•ue^l48 ifs s^ ^? sag^si ;.
qe.aaxiaa)VM. . . . . . .. .

a s #o7" ^^^l-OV91C 3^^C ,,OAF itie1ljow 7"?s
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"8 fm

'Mp£6 nasa> wAm, NoWN a^ oftmo toto

OIL AND GAS LEASE

,--.,. r %d6 10^g mwd 3a9eeaW+U

^RmB^eaddpWSSALwaak taa# . .. . 1

^3ECK EME^'^^^ ^^^^^RMONg
:ta:o-ht9sDQr t^tdkQt £kRs Ru4a, 4'^5?^ "

s, siLV, s3^s iss^car; 3QO^ s^RSe? Sx aamsLkaea,^Z %¢ ^ u^t,qr ^'i$s.¢21g xhiCwlssy^ aa'u^ /^e6d3n*aCaoN ra $§x4 ^an5 itg ftRauarhro, i?r{ ras^Fyd a3 ctbuar. ^3 $ar-4 sa5cw5o+wc{awQ'. a4>t sRa saMo-xax9stlNRC a.Rrar[aaaxit hara5fvc?ssst ^tvsc3a;rzaR 4aact }wnaap Ssaas
ms :x, staxfxosoa6q as4a ri:A Ad^Mt. $ee tim g:rgaa4 zc daitda,y. 4tm'xisaos iFS, graRawa.k saal +v,aasu231 aJ{ iwAl qky,n zatv3 Rd tax st.nokw4a,RRa^a[aa{: xwoi p£ bgaei^x% n^r. kRd. Ya+Lta 4^ a^?mr xRSvR:aav¢a} qxa: a5cq ^awu ,&'w 2>Ka g3ey msex4NrtRU Rtrzta. a6xo: 'Rti3R, "2dY+k refi6a[' s!^F?12 aac4 ^9'r4'31DGdS 404 8D'9tC, V469,,^[2 ;NAttac 3WNpqR^A F[8 ^P'.{ii:a 've Yd,"+64i5 RF^' d+d'̂.id ^`f 9+^e r4a5¢ScFCR Rfx^dr'RY i:t4 t4 t3d^',rzta[bE6 S)DtvG:w{ 4_-i BeGiA ObKbataxrS QC' F]o:FYrS a?a^is'4t7e5ha d9 RPAY foC }+YRK7[Dk ka itG4

qeDyte'-0A+aa &s ca^Aa6^a3sR aaSRtt awd Esaxvsex'a aa3a 3af^.dx roG^ 4'9^ ^[`d 3foav ^oo^»a7^x[v^ tlsum bY.R zo-aM:=f xa8 gi?Ca
ivsRa3s, sx(u?aer/^s 4'f 9D t Aasssa sG Ras^O ^a^ 5" 4'se E.eafoa!,"C ia:4 i^r LaaaCar: 7bit

RR iaaWa:aeC7 klwo 'kam ,o24at ^+rQ3a'nk,t usKSS flcoEneisskvl9 4KO cw +ke rae.sqast d}3 4P17C sddtxx5â1Mds^ x;t^b^jarss.v:4do %Lrk oNSCve iM^x fmx a'. Nsfa 1faaYta £vs: SF 6R}g as f5a[ broaoahuia:^, 63 r.uaR Ru^D oQwS iaa Raaira+e by dRa AaaaQURe »af[ od RFtcE2o'$^ btlAv^}i Rf,;}G.9JRniN. PTh4a R:56 Zu+AYiktCx 9?RiafNC; Btf $e'aW^G'.a ASiW k+}Q>sEn {5s pA5 xal^daa'+:Ya2tr d4^filGYf a^ k fRd 7:Q1t2 I0 trP5QA5 h1£n kd4 y"^6Cq ^°+a f1+Mie.Ld BjpSh',N.Rgq !^elFX i'eNYlak
8pY sCC 4^f4MdSF

katsi{e^RAw-0.wr^svxx5xesasfac^a^ltuda^tf«Rax^ta^a;^,er^tseartA•.{}^ ",,,,,,„_,^g^„";^' ^,p .w,,,,,_, ^^d^xr^'".a^^,e'^„,..1ga't`ax&rR.^.,^.^-^a,^,^„ ^. s^Q4^y5,BB^^[,f^ptcQ^4itr.{aa5s4a1RMy xt ^scaa^:
,r." .. . _ .. .. . . . .

awo b4' irea+dz 6-1

9Ex53^gNaracF4 Sq:..

^ "^^^ntD+^Y BtlQldA ie2
____

,- kb71Ng R# ^!R 3aTdcaaa6j43p»Qft fo# IXQMT kf ': u" otf;3tRax+ KvtR' Abvb btQg s3$b^R^67E d^aY 9Fk^p[r'i3pJd'{B;4F3SBa6 at. . . ^8^z[at+iat3.%8ai8t^6si4^%u'>ana9adcvk+gf
^'415v IIIWPh 9s btlaR, R305 461A3 $`+Ea Qt3RQ^$^ QSRQY'73tR0' Ift Qh2aR .W:N21d . -«^..e®•.. ....w.. ^a ^w.r..^.....^. Ao w1d . . ...,.....,,,....M.,v..,......a,^,-.^-+ '. ..*-- ...-^,,,....... ^,`^# f{RiaF, %9 $IpoQt#„

'8> 'qiE?x Ni9M 9hRt8 2&âk}Rtak b; iia!tr xaPS Lha argkS£ &Caq^4 rCQ'rxao59BY'b9 R4+'}+^*tY xa7a'Ms9 $R ^0 fi^qWn9 UA' li batlWF tl^ 36lL kx-0ta xadl Kaxa tlak'$as,^gd fif=QCaR;9aS 9ID ^n# tilr ftdff x^ Neak" a1Cila^CMa»Ea^^.}e^^Lssy 3'±^âa'ypt4 Lkw graaadaxt an ga^{ryp q^ua^9Aaas: ta :Mt fxd$C9a^w1 +(d-^t& 3]ISt67^„ a^' d!a kk0+ ^traoet;aua pi's'? Nq t4CAzt9s-ttaa tojy'thp 3-9xa90 M abslR.eat%A Loe 0'W'$P $aa 830 A+â

,p., 'E$CABdqqta:3}awNea5,43:ot3^arasaaex'F3iRV^e'raidao-o6aAr'qpt^*aP+eF'Near^z+tfh#aa;ndaC+otwoWaatada,'awdbaa%5teeana^awaoak,^cPotdx...........,.^.:*s,,,,,,^^..,,,,,,,,,--.-----:-----a....^.py^yCVAa^alwYdda

RaBa AeaFR'E^ a antU cLas:f 5ss z'sr.m3xn¢oE we kkso DSw+arcax. uxmfzaID qpQS+ 0^aasra xdsf tka'^aa>S^a Fbq d 9nSYg axAt35 xF
ta #8 xrCSdx zwcrattN aSCW fih4 QaRCmart:esr.Ra: uk x a^wa. A oaais nRa^Q fna,2^,ianSail xCUCr:w`osa+^ v; it2ar Rt3Ra[bi^ea #a: a:x?fnp @r^^ro Grfaa axivaaaaaaab. . . $^+ ChHpA^aTa91t

#: aaeaS:aRdtCaROa wi sxw mrc,nia,ne tOw Ls.2azro aa+^ootdc^F.t^ r,a8 GRrx.R4:

d^B 3[$ 6^xwdr :a Ctif as:coat x,f if^ L9asQr cR i.snza x^ ^Oaypga^ as tR3"FRfs. kRZ at xtaf, taa ar,wr: k!rb-2;pos'. }rfQk 2'Rra xt as se# wna?yreut :sav1 en>RZ traas
^ia Ri,aeMtraaa, aa 89 4a8flo-.'Q euR9QVa1B A'AY E,+tiasR[ AAG C4xCLgF f'C^r fz± aua^ Fna-Rrb¢sft E23dy ks7xe Y ue`i !+C #-.R %&RCSOR^o +a:a Caaa1t a3 SWa ^,QUtS 9a6 grnvieg 5t4aYNra$ Ra qq^ RWa akax 5# 3s t'awf iaas

1¢NRa 4Y gt3FnWez3.}Rt; ft avda' )a P3Q Ltw ^^ 7lK s^jS^Y ?M' f^ka ?TY :LVMtS.:^ x:a:S.'+i f;_3 7^ta:^Rixs sc:nt Rrr;seh âF4a A`R+4 uwik ond3 scrMnR Nra!'Raxz l'f%e a1Nef dC xaa-uigtdk,^4A^ 169 3^pD O^a3ae;FR:re an t.xccaRa asP'.kn'$¢!.d?L 9Yr10a 50C^1 tâ2 6iP'.9g^a 06 1RRVfrRiRa }Wd %aW^. SP5lK9}H9ZRS 54nR5'aE@aSt bf5:t Q1Xy'aD"F r.aN kv'Fal â aCPd53'SCMt]+f K: ^aF %i ba1^3' dy^ ^SSVfSYYPR. n9 CQ•6 Laaaf6 ^^$1♦{}Yii6 1r}1xOP ee4 T$ ^4i;SNtawtaQx5t'oosM r nwae:a^ a. a GtaRSdatd kaxt 8ompeoca?5cro a3 ff^3t` €dherrnRaE4 eax asapaexLC4, SwanQra t^2vcrz[rnR ^ 447r° dr,L,:SCaS:aR, vafacac4 :Nm:zaseo Fw f9myRS.t,'swb kaA ^mwRafrxi alulat.,yan fxce w»paYatYrse. SQr r.x!+4$N1zJ4r s ca.`agCaatWk SQaG 8R LRuaR ^,I &z;?na[ INx ^pm 9xs AnEas. P`x9RVter'd wt ss[yi757p io[F $0 wtmWaai 9e.vkeg ;enq a.SfRddx eaawIR W.`oo ax ae bssia3 Caa :Rbtt: Qca?' m3,es aa",mtF1 as9RY^AZ fay Ns4 c.R^[axz.
ifep 4RZS4n ba ?1s+zCCtF'aAatSSt7%axi3 Cv {:Zg 9>ss {kp anxaR ^c?x s^C^ xt ^3caaatle arg a4sxas: 3.dasac-x ^saax a^ftx vt tfs{;ac t^saqaxal by,^., -.; .,r
;{^.': $d 3}M x^"CK^ iCCSA^'5 ^â Q k:4r e64 0'^A ^aA} fiR Rt366K. 2raC}XS Qk1♦A' fpQ M1'yL& {R ,"i!a AbIX^A gid >.^R ^[8af ^Y aJ^NaCtt 3GiiG4. yR:4 b^ -05Y 4'ha4aQ %#^'t^ ^ S^q a]bW A3v113f01Y1019kWV0 C0.Y lpka atP MWft10^ ^dt Q4.a5tIf, 4x¢ 2.R ^'.A9 :84eH .}'iRA56 iSR2 d:MrJ iJ:P24 a1a!WW ^f ?5R ftSSod Wc 3^M:odtLp^ oft 0mokom dUt ge" ^^aa }SEaR ta&Ifry paMVr xRt'R r4v GYSR jLFVa i^x u & &WiYCS w ab 28(S af aNi4N4 4uR aaawa9 ^,e:a Ai sz afssa va ,i6&ad xreo?acslc«.

$, ^ a[ARa4Ay an:,a^tce c:.dk 6satao a(orx *"a Ra'x. ss esR+tlR4a Yp 6a r,."w 5rg ruvccs t^s paos ae alim mss$ar at assd aax^ooa ta ^^.d 6,t. g4.

. ^nA #ina 1100 waa7eQ Csaxra a3:b& a^irrua^. x Le ofoa tc»t7^ 4C to8s5F1as x^ 55'Chs ,uPss 3Fds 3desQ s4Ce+6wva ad aabaaadxs IN xwez,^sbsf &a fs^ pq^aA; ar ^ Itad afs ^ar i87^ aar fl4tafr^y kvradas4uswz^ 41t7ts5wR dt9Poe `usax.ve 4E svst" sel sqaRy sdtete+aasw^3k' at; aov;ai?rx(aar ^^rr£c7^d.

^^Q9! ^AY.tAT atR^i i 3C }.flv.xkr^a I'9La f^{,jt K4^t {a`Ki. fa9 Q^C?J+^aa1+ra ^`b $Cy( Xq^% Q%{ ^VNE 4.`4 ^" 0 aiYA1fMR, axa$ tlC^Ca ^'Da 'dSaTWx,aQ ^YSAG ad§S W4Y. f66
RbR+,eLlR& i418^4 ^ a(at4 ^@^V;Iff4 Aa%ab il'a' ^37Q

^kav RaL.k^eC r."eaftarar.4 R5^ ^a trthsb, ^xixt5cst ^;c d#e tnax xs:@!naa zk;kf u: ,RiOauawasaiao-£ e4 eM,c visot ky q]uc izseae, R.nR zudaaM fx Ray ip,i`},aqpah^,e ae akaf-Dn a+c mts aiasa0aaar a$Au ,.uv., 9lvti inx3
Q4t9 2{%kb if&cY. }+p]^ aka9 £a 2a%4t sta4d. 4G9a QR 7;¢x FY. 5ed9ta ^,'rk6 R'dbL:a^t ^'sat565MA 5pa3paG:A^ a{ ewo E^k^eP by rb ,̂..wt 64^ L._ y.p;n ^'y:^°'.h[ :4Y-09SR ak YsG 9sR 01FXP 3Ct :fda 5an+q Q?kt9+b 935s'4a3 5+f Yt'aL tdaRaA 35w0.'^tGCx xi OIlk YJRbt[ 4' ♦Q1ric4k ra3a, iadba^'tdvk. i3^ b!}f0a6. F L^x9aR fas 36x -0R0 .YqR7RGY5a SRt ptMa7ROQ aAGi 5xamn2 x8yt:fafq:x. aVCa 1 â t?^^x+

^SewrsFa.z6`5y N';W3,FUta:A @2 43d5tu'S aGRkfen&. '^,9R.asu FhaN tSFR, kf Y2aD 9QZ^c4xt itf 252a94, EaR7a$ R O6aaSQ fL2 f[o8tC9r^Q a,,t4ttl ^tt4. Sk39 RrEM>f4ga 0.e 3F'aat 4pa'.R;GN&t{f'aR ^:RX5iS9dv1 LtrR? 4ka Saa.YP1 a'kxdf
acaSa»+kc RN Caa o^.s :tw1Aa3 by Efcu avzaRasfab sataa o5ad N9,p[aY:QRan nd 23aa p.sRaa.avugcYaop Lo kaa qo<t ^ 2!se ^;ac, sx+C E,Rns,'ar Rta& sti#ta,ia idss wiaf

,^S^ ^^^ ^Y ^ fraa&x a»s RqSemuaa ela RQadtt ^Qa g,e vsa; Ea x^YRZ aasnao o-r ssaraasASaBSCq fpsdr k? p^as. tf b'vf {ks4w3 xocRR ¢dY,w c^r Ca•sa 95xo v+s ssa^^^zxv«tl ^ aa^asd aaa0. taoi stnaWefS W+^^ ^xZ'^a^+3aw ,Txsh oa;xaa5 gca ,`„lq -s+Nt sstata^ ar S^Cg3SC9ca mai4trtVa{i ta 33is C.aRn9f ^Pf463DdSN, t.ssa}lar 94sd^>OO`;aalowa CQ:ii k.R i4za s:asoa Xax:ami @QS tG i+b^ a'is9a
^^.., x.^ve^^R2 ^ 4C3 IRI,at,^ G7 gA.. ds sr;# ,7axaasCU, m-a EsaaRSa epraas 8a a4ax^rca 5dF w^Ga ."£rka ror:ast„^na> aQms d^a enaezere R^ i.a:4ae'G :IS,aa svr a4049w,vl. R: xte,:Rae^ zaooeo sao .r.araauC kx f-easxa'R

^^ ^d^F4dNRr iE5;a ftEQ;f.;*di7q'W^^pZ}D^}^' ^Yyax ff ^it539 L9tbRa'Ra9 CSab fa%a
}D3plr^ly0" 544: 4R Q.KSf.4f5 4Y ^f'J66R# ^ri Rai^l Ma3f ad 2'Sd YNSJ%L•hQlt fA%QpLpaa ^7R'STaSFa R'xqt a5pp' x{!CbQG9 ii3 ippl^ L15baCa

ga Byxs icaz ,aatr asoa;, acaet aY txoaA[, iFii^adra, a&sRVaeimra. wNrS.^tfaaaaxa afaL xtas({wa. 2isaex! ^w1`cw I!$QOas Odp3 IO^xa RPa aaia a tTnsa6na RY elwR

si.^aa ^mt fi+,gnsaoot.m9

x5yotCQas roarapo»C sxar bk4a t&a 3.aazwe ss %a3k'«a 4a WoLx F-a @:.n as4ss t#R Auag^n,gA 0, khdq gp 9- pxQk?s soNi' Qra :4v2vf8kQ:4^' ♦trp Rbfrua8 ant# r:ss 8as¢a ti i[aa fltRaFaeaN'`w ^ R ay tak vanRa ^s[ i•Q,a ^e etc SRd.xR. s¢ fa<+qp a}^ 4f:4 w4[g5b g3^ngna35Y0. b: i^ aiDa.staefe od WqGle au a}p+qp:rtop6 fra,c ^ 2^[g¢ ^{ppfppAfain ^R>x Lx>,'AaxiS„ 9i5a wC3dtCSe^ Zl^C6 ai.$rda $aS Ct02 pC6Y^ csiN.7^aJadh Ndtd4fyC kfGR ads3ERR RQ m4 UaaStd. . . .

8'. 39 oMS aRafsF. z^aC ckrk'i4tl kttrv}+aRa: x s sprq ;v,aDC awt 7a xa5seo$ xgaeaoW:e ^q Ytst. 6frig #uaR xax C^rs ±^ ^!? .,'^!!± *^ '+°^ w.. as.,.wrora^ ^aaB$ dtqe*wAart x?+ 3 cncrv 4r.a 3c1ar.naNa.`°j"` f^eie?za ^Rf¢5c tBwws i R2f FznYSiaa ira^ f3ea sLdta tfi taoo sk 1^6a ^Cfie^Eag ,ffi sxa7eara^o q0a fa^uKax a^t^F ^waa^a saQCCSmr ava^^ roa^aa^eaa #ta &^iaa^3apA ^^sfaa;aa>faa uf as6a1 xara5aa.^.^^. 7ofRogo, tear5ad-+sx;aePaaoaaisd6xl,optoxEa:r.ak^siw+^p10"Woo.

$. iet AP^6 Q^RF! R?Nb k'fYr1KiI ypDYffdqtlRCC' Sa k RR5t4df9:B{i wk}i )^ ^[{F ^.Q^&aba 5a X^86 '3Ct 3Rq3$Q5 60cc g^SLaxt^âq5 $QSatk3r9e4. iia'ACNP(!T!F! ',®7iV9aRAYpW °tMR$A 9P^L} 8^ ieS:A¢ ra4K RtN1}R o13 'S+Rgeaaa^^cc, Sx aRdacEa iovt aica}aa N},'C^vs ^ b&dt iRl prz^R^2RR +awbx, dhCV ^a8i 8 88 PCp ^^' SAraKQC, cev,monoSGbs{t ^s 3u3 2zJ^a :a.^ft ^t' ^^ %pĝ ..̂ , y}$^pq qtq fqpKk ascszs?ctAif UoA Qi oACbtYV?IIQy,.'1¢!: Yu }%b!DGir:N64, PCuG e^:Yt'd^.# 3f+ Q.C :d%dyr84tv^G.l'.6^ p !CW, ICQlM4'1RCa N ^ ^6P 1pHQfsRO, t19,i( fdRQlaf &AJS fA}i9a ^lasfafr.'+6^bM4 .ettb'S^$+D^} '{gQ
e^
e^u^s a1CPlEaQ b[OFYre ^fSR41?0l5R1: :R NOMa'4 KQ1d

aq^g tW9 i}QQ §SQCa1FryâQ a? 4a1R<6 TiJ^t AI ^10{B^FR$5tdf RLC+!1d!Dl:56 L'+C}F9CffY.5j :P $tl%. 0 }$R zYaiG: m fCbeay rdFVR}R a:R 4:a5?k. '.XSD ako5F0.'kR;MJ w ^a90a SqftwJiAkT }fpo tkg RWaa 5tt BRtP ® 15RC08
$W,iB^Far aesa t^as' q4er. . . .

9f, '^R aR.4R^1aa3tG^ad. PaSDA^ GREQSf} $¢ {p}'D5G'e{5 ^5^a xAVI tR }5a i4giR, t15 ^n^. Tara5^R4R. abR as;d 16f♦S 5ap xaY.q^fS^-0 k^' RUG CxGx!et .`4f ?MWfaA1i ?XQ Fa4 aQ3paG4^iA^004 204%m :a.6 G:yfrEa D}piaafa
+pey[PlfNY9 $A sk4 O.s4aRa, asai 5Na .̂ekYdrDe4^:p3^13goog r. ^3 kf#aha,q x+e t"sv^ faassaa 7+:`asae4d. ^NL^:dar ea auaw; w+a9damR aroru e[, xa:xxCk a: aR,x,erOrrg iaxea xdiiilPltqxtlRd^e ^R tWn ixadgQ QoaS sta^..

fi8. 'CkA GtLRixN '^,aC4f.'f i4fRd95 RR 4^d 3.a} 3.ax 9i:a 54q^C M Nay P1ika 48 A4..4Ra'fIR1RRR 2(Sa i6Ca9Rt ,¢?d:hfWAp d5 Rfia 3'#,t 55cach9t 9c ?h5ft5 GRx+r,fN a?'i[2 5Y1s5y ^y.,.c42 ba $qPKK @W qS kA,t ^tcS r[vrtd,a¢Ftaa±
xrde rff !a^ 7^ra E'^aa ^' zeaxa. arxraxb borp5v !aiGq Q3 9ta^' ka ob6jb9a9 bi xss0a 5aee ad aRpaSx;%SQ[ 9M ftsu 5>u9xsa vsW 3Pdq(p b ass0 Rkvrw}s, hvq t^z E,Rasxa akaX tB -a ar:ydpt Ra ruqat3ru ae Ncsc exeam
iAR9 F A fl'^t^[ 4X 2x^tt. vShdf. X5D( +dw7f XtYJOx Oep ?KLC xieC'K39Qb'd+tY aSpl3'aradelRav ,F x,D1 xFNA99pt 450 SS% taax4al ,¢GxaOLLQW, aY.4dt 40vQrkh9tsaa ka 6&4:rdafC Da QC SQPGQS4!A r3RdQ bIw bLkRa7$ ^'+`SMCawt
5a'1ai45 f-026 SNaL94Q¢ ,v"S!t La.' 3bk Rd!eaSafCY.9 ispb Qpf+SRTa.b5a a: 'LY,^a ii66tRa 3si'^a RLOaF rC:'aY+d xA 3C 4dt ?4A! 4a.a?rt 424gV'IQktyi Oso ?CRCi SYIStd 4aaSi?^J' ^ }+'1 pi0a E5t'Yi94t 6¢ fb':5K Dtaxk; 0^k0'9R1. ?^iE'.6R9QSo
b}qa a34 &}9 a'b1aa8 b9 '." 3i'JCg4 8^ qJtaaeq .'-3?k. WaR :n ;sRa35R7 R124 ^x yaa (^Dl' ,Y x IN AWQ Kra2ghat iiKRab kR 5ra5D RFeR4G`d ;ReLCR 3b 64"NSaRDFda ^§$ pAx %f3}4^ Rt v'.fa 'a:ax9. dm
,etavGRaa 0.utxss iXrR9 *a C.cstocr'9,}p'anx N sxrxFi. Qq Kac k4 rhp aatsdf$'^ 9tlSkr au^ 5a+t fdto rnpCaYi dxrsi,Y+ocfi5sa prnxs'{as, c?^ pcayAE'tkes a£ awav aa.m:kr.da E3d$p Qegnap ErnkO sMr ad:.ra*"
94upaSDd6i02d5 RkQ4n Sa, 9" `xarla 44pcQPX iei 94LS9 d+F47j+1.'BaEa'6 ARilf d6R'^bda'}}f^6Y,q' ;lX^t,`S, rm f,42kak 5,'11W 10.II Q}LFh QbK2Y^ NsJ SSktao.SQ` k? RXQCOCItfqO-k K^'f C^fab^'Rraab SNh.]c ¢-d S+Arc6 SRrA)
&â Obl} roL QeEa zp6}t RqRhY 4n3r12tip G4ir{I 4h4 f4n546 Rt ^9.Yad+ea S..̂Ott}a6C aw4"w'AaaA, 5" +'dktP'^j^ fi:Qr:aE5tix9 "At6 Cs92Y^¢+R¢ S;fO 6.s,5 3" R.Oa 31`AxpR4s''% :^Ld a6 ^NUG aa^h9Kie EYr i:dd bR43aj Sa '+v[',bCd
Oa 54RPSPK ^C."!/.?t5•Y L!N (X42Fx¢ RR`v" t5y W4}t!b$ b G5r}Yy j,.Rfa;b7'A $ik1^SCa 55Ca^ 9C 03er )G4lSt4]fi 9dC09zififS4 aAj t2ny'fG Rtt{R4a tkp 3.aRa5R's'. 6Jrifd63Ea5; fOf(aR 5a66[$ap }^} x Np ^w RR SRhtl $Rd 3G

^p()

a [jfap}j%Z`.5: QY+?^ ?aW:Y+Ot^aC GM RraPr 'vT. PYIa1L] P'atKA 1@4 ^24 53tqN50 faaiilMGMA^LQ9S4 ^C9,SfANd I. dYTV ?iSa" afcDM !ab ^aKdktF 44 LhR bsERdC$ R{ gi^ NC4KCZ0 it; }'hA4 d4l4taK{4{Rg AtCG 1JSk A 4:t-0 it^'aR^xt}baP
^klAYss axa";bgxY aw;.a ps:axo: k^ssa {v a4^4ad!ra s+}taa8la awaisatdoAwd. ACaQSm advs7f Etiw^asna afip4k ea >lcawoe3, x?fxr :w -.^43 xtrg aeazk xsCqVW,ACdpee râD atag RW4ba 42c adwa atiraxc: az ^tn ?,aat6Rrl.

'4i, sx xoxo fiQx Swvcar autoz e mBk flgBaP&at b[sld Rka[ra 95at:!`,atfE PieQpoopci Yirrkc CDQt 5as51cd mhd sw.4ae5Qiy4 Sas saecfeFZ Nwiz^!x. B&+ta 93ta C^ a^a a}a^'
^a CA1RilAC Rkbr KG 9Ab 29f:iQVR:'YdPo ^+111[lDb^ {0{4aYbk4 9pdo"^ $} ^(qq CcjcE}C -0SaE Q54?'K.SjAkait ^DP. 5: Q xid YGQ^b '44 SYRYAa{ At kvri 55 £'aaNO ^Ib1'3^t4$e ID! !t^aj^^ildMt9^}t
t^A'pPRpSCRY:?A bQ' fia^F. 419R:Rd R? aFwolla@q9 ip6. UM kdJ1Pa' qQ^ya5rac040}x, a;NtS I. 25#¢. tt4'NaGâib54 5aK RjGQSb5a4 aS d!e r.^R86934', i(Obii 3&a 6Gtql5ar$a ^
8a if^el41uQC*^.aF Rerasa'z d¢ 3Ra;sgpaR^te 9(^f 99ta ^ra8^ ^+.na[® &q^ axaft ^s^k omxeR o-^'era 63 ^sv aaava teas,ad a^xar^a.

U. 8e0 ge ooo:ooro-w0 pp,thp'aW (aeWakamo A[r {nc titMr esv^xfz ..s seSmSax 0a^ao-saar,ar afoax wa fot•,at.xR pn oo-c a+w}io4 ama$ &NW ^ ak $nei 4asn
$^gpj^ ^'Y :6tt ^a6RAx :A EL^rt fYJtCfYiaaA¢..4$ ^VpaC(^ip^t ^83mfL44RP8Qtt RafN SbaiYaRb' R: x 4cd'yt Soat"dAR++a 4hy}e tbau-0a$ CD 9HO',SacTgP., .

78. firRQ ta3Sxms[ ze4ti ows5[ Ri76 s.^k6 Aq atl^a^ mr+^q rcn.RZbr. sbce zlssd,s dtaw.o IN w?+oda :9r §^ pat2, aooe CSOnhg: ocQwut aa 33co a^ 8d[9` 7m"^5smE pa^ &aua9an a
tp4 RBRVfrO 1te aaiRXp a9R^ jCRtQ d9 ^da'3&Rdb at9^7t ^aC aMt98 ttaa 3sw6F as. yt 9tty 5odao-; gtn. 3aYQS 4^q^SUa ^b! R<hWC ,^^s4 [9 CCpD vV$^42 40a91C 6a 'aa6^gWNPk,
p3ef78a^sP iLa3sa^8r. Sk4 n.5da^' 9rae^p7rt[ g^€aeaRa ib fsta :xsxm, Qu+ 9foo va.aAS.wYvw x^8 SS:v >rAYizaY's 54>Hqamp 3Cis?q na>KS. oRa r*g#k 1k4 bug^ ar^A Ax9GD8fi easfp xCaLmi
aSa gtmsR 4e soaeadw 5waaa93 aaa? $Waafawna 3Q, feadtaaaa xo W.oyasarr ;„ {i!a YP9^tlkx tc? rotz^ u9aatwpvr? aDr 9taw !Aa95Cw, b+r4 57'.. rcSief 54 LT. Ri: yRYaM ad edE raatNtPB
FLauS'-0s.b'sn 3C6xaa-R4&biDUb%dwa^, . . .

#,3, '{kfe k,edea¢a a^ iu5vqvfitwa am sR^+eaer^i ie,R ea^;t 9^st. aR ^[9EaaVp a5a^ ®a +QVaQ^ae ads 9nr g3su 5a,^aa. 3We>tisigi& bnb a#, skR yrR+^aaeaa a3ua ,7cpg xw
14¢atl5'[Fasa ^ 3$1v SQNGaCt. f,k6a4a 8{@PfhDp^ ^ aBtSQOR Y.'fB R•sxiWir,a^ tlk ®CS'â04aApIC4 ^â03$0 a9aBp 3aQ(!a> [AQaj i24Y.l6$CQâ Y. SC s+^:vaet; x¢eg^qlA iR$OR. Oa 1Da
4^'a6asY,IDa9lA1^ ♦Jt9Ca805e4iGY116^flF^BâB66MQ'}iFRCbxa507.qRa^'too 4i 'R^ MUde9t fiR^'3^9b^9 ♦)Ip44YX'lp4Aie^l.'et0,4Y+4MRe.a*TYQ4£4aR7F814Yaa. . .: . .., . , _.._. . . . . ,.,a.,a «Y aaw aeieet nanieum Al.tWrJC7kt; Q'is¢c8 k6F 'aXaAnCRiaCa. B8a wattl
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000

d t9Am vt9^ bb^k. '^Aiewi9 a^ ^rxaxf ^.
t9fa ^axaaQa ikQra^ xl9aap hs5ra, 1na iroreksF ^

arg ^>rto a^WtlxG^B ^ua 169C^8atC'a MAN^nw: ia
1waU saY^fax ap xppu^ Cae ffha ^Sapanas`t

$saqa^gaa ^g{etliwDsryp ^tieoa¢ +adRawd 0y
^atamrmCax^ wa9 9atamadaa^3 fay iraxa

{pRrapaa a#7a$ 9ea 3&taat sxaE a:râus9a'^e2aa Seta6
gbiw3R'89t mYBIF^ gtStitBs 8[^k OwaB id pQay ^



^,.

48, 'F2^ L,ca^ a.R+aR ^R stoa Ew?uAia^ot^ nstna ra^s7 ^. ie'a ^a 7^ta^ br: ai7en'at^+xt ^i4 ^ urmv^espx a^d4 ?P.a st^pyC! aa asi^ iw^mi ^^eg a $18ro f.i^ t^a^tsxUoai at a^s xezsk goa*ao- .4
9^c wnt^f o-ms^, tsssowbau'3, ^a.4^^ gp YwC^eras g;aeF.^ at+F s.et Raiccotoxx. ?':xs t.eRaAR adwl& Ravz 44FR u3^.k ^ Ra"^ewdw tssr fomsr ao tse gask'biq #&"m a&'trf " eK- smE7oa oa aivu tnrwr 4sssaetbv^g'^6iid^^ rmAtcxeI RsRe.s n Amrras[d,e, ^,r 2^ Kataeafi^,g fwr ^ustr 1ps 33a 3.asRnr m3tto Stea sad^sv^a,s.t a: a»^raw5at P4oosa^t: a: r^ evRms[z+^ 5heueerra^t s â i arrrauutx.wF 4Lto wtcsr, s^`k vadeBCP^ ^A'tR ^ae b 9se'F ^?R^7nNC ateraoa 6rr ,cfi txa for^m Rr ra sG^ e3 mR ^aacmkax ^r awo-ie y«+aww Cr+»roasa xa :C« raax+cravr a^,att 5ra7cnw are6 s woa6ia5f,Y,^o^ ^ai 1^ $st6Zkka ^taRn: C.+x 9xRCR RF au e5^ lproF^^RN t94PXi+[ m+14^.`Sp 4c l4Sq^'tP£j &S L>%`.40IhRn N d4 i96 SSDr+rCtaoc ,'vo64CxMA ^aa 4ibx sPYYSPaRt. rivR S^4Y f.29i'A"d.'Y.?^; .̂ d.'bCFr'J5i66k RSC F14.7 kLxY. iw telqelm iw ;mue,rw.a fk faRD SV?KRtGR A^1S15C1}R^a:(''q.

A^F. $n E<'iC+P.9t`K CtNt ^A}xbp tte 4ri9^Fk 74 4^DtY9tor fem R£ Mrt 5a'Fk tos Ko g55'ka'W.aq faff 9!4e 0.a^RaRP hy s?aaatm 4{'7araa !awias!w, 3evad^a'r^g b9i 6aeQ :Z,VAfaR i!s ^n.̀7o M C^k, aErC4.5R, 3tvGR +c-^S
CbA^f'{5'^SCS:d }tP^S'.lPlr'FFj 8t"} 3tbi tA^pa' SF CRx^'N^tb'9.%a &^S ^'S k9v Gi i'^W't, RSlDC d94R-6 }A0.P. !45f5t5Y3t4,^4t5 iP>;a5c'N-. igI` F7R'C.R RlPk .Y,FdCS tlND: Lh6 SJCa}+[4 c%n YFx`35"FC 9R1R' a^f N+ R{75 xCA ^.A 40^6vnRi 'FFFq
Rka a^1F',rN+c t4S rb ^aR'3'R ^Se' 6 p2Q:2t3 d1 fikxthj zs,^ VAW ;,M1k 59xr'sMaKazC tot KvrYX+xr G4vijzivx.

E3-. k'i ^R 2ftNR nC^',rc` t^SCloSDi'o- S:°+tt 7okc9aas ^it4 aIIDt Fef+sf+R'+A?t se#1f ^+ry tef as ^Db^@PaA >+aaUPilaRwr: ^o0'.haaqa x yc$a'^' ^RT^e'. l.eiati^' R'ha.: vA6hr trxczh ?N avs:3.^c8 ^5S2a8 a^N R.^a':7F,;.ytgp is
C'iW rRip^st:a D54.Ya c?KS 3ckca3x3 f3^5i xcxgaai. 2.3^nsRa aAad ,SA-0',t R^so kN&rP <M alora ttt?ms YsroxJtpC si S018 +vc-0'+ex nA802s aWdaR'u IFiN: # tNosnac,w^s 8c ^aRf zit as 9,9 Rutl ad ^Nr .^+Z^sshsv E^aR^wt^A:gor^u, :kr rzr&^ Rf r1-8 RzHGn sfa+c7 ba :¢Taes»9eaS w ssoo ^ksgaaa af Rwr ^:Mm ^i Ls¢atcr ryA Redd !'xReA Dkv ^fasr zsw6x, ,R a! kuit ^pc7aan nt^as ^9a N 'R`^'R'! !DuRtM eaa ^ 0 76b5z EDo3t 9apRxSrXme ni <:r.^ aa^P.cc a^a Savsco. TlaRLw 9foa tivsa4ms 4£ ais?^L czs 'v_m z ve ^.hs Rt s^X Rds 3ai kaakaat bun8
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CERT!FICATE OF 5ERV!C,E

I hereby certify that a copy of the foregoing Amended Class Action Complaint

was sent by regular U.S. Mait, postage prepaid, this 29^' day of September, 2011, to

the following:

BECK ENERGY CORPORATION
4857 Harding Avenue
Ravenna OH 44266

,...^._^ ^
^! .^^ Pete^'s: ^.
^ ^^r^^^ at Law
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IN THE COURT OF COMMON PLEAS

MONROE COUNTY, ® O

LARRY A. HUSTACK, et al.,

P " ° ,

V.

BECK ENERGY CORPORATION,

Defen t.

Case No. 2011-345

JUDGE EDWARD

DEMNDANT BECK E IIGY fQRPOg&TION'S F IN Ol' SITION TO
`S 1VIOTION FX)R S RY '-WENT

--- E^eB

PWntiffs Larry A. Hustack et al. ("Plaintiffs") and Beck Energy Corporation (`Beck

Energy") ' y and volun ° y entered into a contl°ac and le y binding relationship

whereupon Beck Energy acquired the right to explore for, develop, drill, produce and o oil

and gas welb on Plaintiffs' properties for a°limited period of ten years. Pummnt to the specific

tmm of 4he parties' lease agreements, if Beck Energy oil and gas or commences

operations by way of °° g within the ten year period of time, Beck Energy has the legal right,

to co °: to produce oil and in so far :^ u:e well is or wells are capable of beimg produced.

The ten of the subject leases can thus be extended pursuant to the habendum

I
^

clause, but if Beck En faals to Produce oil and gas or commence operations by way of

drMAng within the ten year period of time, the lease t ° tes upon expiration of the ten year

period. That ° tiffs, years after the lease agr ents were executed, now seek to disclaim

their le y binding obl.i "ons under these a ents is unconscionable and in any event

{PO210810:1 }
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completely lac ' factual or legal su rL Most importantly and contary to Plaintiffs'

assertions, their leases with Beck Energy are for pfimary term of ten years and are not in any

way ` ". As such, they cannot be considered to be void as againg public policy.

PlazntifFs camot forfeit their lease agreements with Beck Energy, and are not entitled to

jud ent as a matter of law.

Faeta

Beck Energy is a l ° g Ohio oil producer and opemtor that employs native

Ohioans and p ers with Ohio landownm to develop their oil and in . Be °° g in

or about 2003, Beck Energy entered into a number of oil and gas leam (the ` e

A ents,)e a form of which is attached hereto as 'bit with Platntiffs and other

landowners in Monroe County. The subjects of these Lease A ents were cortaffi parcels of

real estate located in Monroe County (collectively referred to herein as the "Subject Pro )I

In exchange for the right to explore for, develop, drill, produce, and operate oil wells on

PlaYntiffs' pr 'es for a definitive period of ten years, Beck Energy ageW to pay Platntiffs a

royalty equal to "one-eighth (1/8) of the price paid to [Beck Energy] per thousand cubic feet of

such so marked and used," or twelve and one-half percent (12.5%) of the proceeds received

by Beck Energy fiun the sale of oil Produced from the Subject Property. See Lease

Agreements, Section 4(B). If Beck Energy were to produce but not sell the oil or gas, a royalty

would be paid based on market prices. Lee id., Section 4(D).

In and around 2003, Beck Energy utilized a standard uniform lease agreement designated as
"Fozm G&T (83)." Terms addressing the description of the land subject to the lease agreement
and the amount of the delay rental payment were written by hand at the time of execution. In
some mstances, other ' or handwntten changes were made. For the pmposes of the present
matter, however, the relevant conditions of the stwxlard form were identical as among

^ P ' tYffs.
{M10810:I }
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CConh'ary to Plaintiffs' in 'on ftting otherwise, the primary term of the Leme

Agreements is ten (10) y . S_ge id., Section 2. In their Motion for Summary Judgment and

supparting brief, Pl ` tiffs fail to acimowledge, discuss, or identify this essential and explicit

term of the Imse Agreements. The Lease Agreements are unambigwus in this regard: the

standard habendum clause contained in each them provides that only if "oil and gas or their

constibmts are produced or are capable of being produced in paying q tities" or if "the

pr °ses shall be operated by [Beck Energy] in the search for oil or gas" can the ten year term of

the lease be extended. See id. In other words, Beck Energy has ten yem wi ' which it has the

right to explore for, develop, drill, produce, and operate oil and wells on Plaintiffs'

properties. If, and only if, Beck Energy produces oil and gas or commences operations by way of

drrilling within the ten year period of time, the Lease Agreements will extend beyond the ten year

term until such time as oil and gas is no longer capable of being produced. In the ' ce that

Beck Energy does not produce oil and gas or commence operations by way of dri' wi ° the

ten year period of °, the Lease Agreements tenninate at the expimtion of the ten year teim

and the lease is forfeited.

Alotwi ding the foregoing, Section 3 of the Lease Agreements es that the Leme

Agreements will temiinate wi ° 66 "( ly twelve (12)) months from the date of

execution of the Leme A ents unless Beck Energy commences the °° of a well on the

Pro. See id., Section 3. If the drilling of a well has not commenced wi ° the allotted

twelve month period of time, Beck Energy can forestall automatic t ° ation of the Lem

A by Pa ° a y e a r l y d e l a y e d r e n t a l p a y m e n t e q u a l to " "( y one

dollar ($1.00) per acre). See id. Beck Energy, however, can only forestaU t ° tion of the

Lease A ents by paying the yearly delayed rental payment for ten years. A well is d eemed

(P6210810:1)
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" enced" when preparations for dfilling have occurred. See id. No portion of Section 3 of

the Lem Agreements modifies or otherwise obviates the ten yesr de °tive lease term as

delineated in Section 2.

Consequently, withm° the number of months provided for in the Lease Agreements, Beck

En must commence the drilling of a well on the Property. If Beck Energy does not, the

Lease Agreements will t ' ate unless Beck Energy pays a delayed rental payment often equal

to $1.00 per acre on an annual basis. The annual delayed rental payment option is only viable for

ten yew, however, and unless Beck Energy produces oil and gas or commences operations by

way of ddUmg a well wi ° ten year period of time, the Lease Agreements auto 'cally

t ° e upon the exp' 'on of that ten year period of time.

Simply put, the Lease Agrents are definitively ten year I . Plaintqffs' assertions to

the conbxy are misleading and without any facttW or legal su rt. The Lene Agreements do

not shield Beck Energy from forfeiture. To the contrary, as the subject Lem Agreements were

executed in or around 2004, if Beck Energy fails to produce oil and gas or commence operations

by way of drilling a well in the next two years or so, the Lease Agreements will t ` e. The

Leaw Agreements cannot be construed to extend into perpe" and therefore contrary to public

policy. Rather, the Lease Agreements, standard and consistent with Ohio oil and laws, ntles,

regWat'Ons, and mdustry practices, comports with and fluthers public poliey reg dm° : the

development of mineral resources.

Beck En executed the Lease Agreements at issue with the ` t to produce oil and

gas on the Properties. To date, Beck Energy has not commenced o tions or produced on the

PrOPerbes- As requlrcd° under the parties' agrements, Beck En has made delay rental

payments in order to extend the Lease Agreements. By way of example, as to the Lease

^ {PO210810;1 }
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Agreements executed in 2004, Beck Energy has until 2014 to explore for, develop, drill,

produce, and operate oil and gas wells on Plaintiffis' properties. If Beck Energy does not produce

oil or co ence o 'ons by way of drilling a well wi ° the next twenty-four months

or so, Beck En will forfeit its rights under the Lease Agreements and Plaintiffs will be free

to contrad with another producer/o tor. Until that time penod ex °, however, Plafntiffs are

bound by the terms and conditions of the Lease Agreements.

p'ro I FW-ovL

Plaintiffs filed the instant action ag ° t Beck Energy by compl ' t filed in Monroe

County, and thereafter twice amended their initial complaint Beck Energy filed a Motion to

Dismiss, or in the Al ative, to Change Venue on or about November 30, 2011. The Honorable

Julie Selmon, the judge formerly assigned to this case, r ed herself on or about Febnmy 16,

2012. The Supreme Court of Ohio assigned the matter to the Honorable Edward Lane. On or

about Febnutry 16, 2012, Plaintiffs filed a Motion for Summary Judgment and Brief in Support.

Pummt to ° mstruction and scheduling order entered by this Court, Beck Energy now files its

opposition to Plaintiffs' Motion for Summary Jud ent.

Slpmdard of Review

Ohio Rule of Civil Procedure 56 provides the general fimnework under which summary

judgment mo ° are considemcL It is well settled law that mmnutry judgment should only be

granted where the court has det ° ed:

(1) that there is no genuine issue as to any material fact; (2) that the mo '
is entitled to judgment as a matter of law; and (3) that reasonable minds can come
to but one conclusion, and that conclusion is adverse to the whom
the motion for summary judgment is e, who is entitled to have the evidence
conshued most strongly in his favor.

{P0210810:1 }
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Harless v. Willis Day WarehousingCo., 375 N.E.2d 46, 47 (Ohio 1978). The 'burden of

d o tYng that no genuine issue of material fact exists faUs upon the moving party. Id.

"[S]ummary judgment should be granted with caution in order to protect the nonu4oving party's

right to trial." OneWest BanL FSB v]Dorner 953 N.E.2d 892, 896 (Ohio Ct. Com. P1. 2011)

ci ° Viock v. Stoffk=Wg2dwjMd Co., 467 N.E.2d 1378, 1386 (Ohio Ct. App. 1983).

In the present matter, Plaintiffs have failed to meet their burden dononsftfing that no

genume issue of material fact exists. Furthermore, it is incorrect to state ffiat reawnable minds

can come to only one conclusion, namely, that the I=se Agreements are fore

void as co to public policy, and that Beck Energy is in breach of the implied covenant to

reasonably develop the Subject Property. Consequently, when the facts are viewed in a light

most favorable to Beck EnerU as the nonmoving party, Plaintifl's are not entitled to judgment as

matter of law, and their Motion for Summary Judgment must be denied.

AWumen

1. Under its un bi ous guage, the Lease Agreements provide for a primary term
of ten years. They are not no-term perpetaW leases, and therefore cannot be void
and unenforceable as ag t®hio publlc policy.

The rights and remedies of parCies to an oil or gas l ease "xnust be detemiined by the terms

of the written instrument, and the law applicable to one form of 1 e may not be, and generally

is not, applicable to another and diff t form." !Ake v. Ohio Fuel Gas Co , 207 N.E.2d 659,

662 (Ohio Ct. App. 1965) ci ' Haaris v. Ohio Oil Co., 48 N.E. 502 (Ohio 1897)). Oil and gas

1 are con ,"and the terms of the conftd with the law applicable to such t must

govern the rights and remedies of the parties." Id. It is well-settled that "contracts are to be

intmpreted so as to carry out the intent of the parties, as that intent is evidenced by the

conhictual language." Skivolodci v. E. Ohio Gas Co., 313 N.E.2d 374, 376 (Ohio 1974).

(PO210$10:1 )
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Co on words ° g in a wrritten contract are to be given their plain and or ° m

unless "manifest absurdity" results or an al ative meaning is clearly intended on its face.

Alexander v. Buckeye Pipe Line Co, 374 N.E.2d 146, 150 (Ohio 1978).

The tems of the Lease Agreements at issue must be given their plain memiing and

in eted so as to eff e the intent of the parties. Accordingly, within the stated number of

months provided for in the Lease Agreements, Beck Energy must commence dri ° of a well on

the Subject Property. If Beck Energy fails to do so, the Lease A ents will t ° e unless

Beck Energy pays a delay rental payment - but these payments can only extend the Imse

year to year during the ten-year risuy term. If Beck Energy commences

production of oil and gas during the ten-year primary terms, and as a result oil and gas is

"capable of being produced" on the Subject Property, the Lease A ents will bind the parties

until such time as oil and gas can no longer be extracted in paying quantities. Thus, so long as it

continues to make delay rental payments, Beck Energy has only ten years within which to

commence drilling. Should Beck Energy not commence drilling within ten years from the date

the Lease Agreements were executed, the Lease Agreements t e. Plain '' proposed

int "on of the Lease A ents creates the sort of "manifest absurdity" that the cannons

of contmd int 'on are designed to prevent. A lease agreement with a priof ten

yem, a secondary term for the time of production, and a delayed rental clause, by its plain

m ° g, does not extend in perpetuity.

Plaintiffs' flawed attempt to characterize the Lease Agreements as perpetual completely

ignores the fact that the Leme Agreements provide in unequivocal terms that, unless and until oil

and gas or their constituents are produced or capable of being produced, the rights granted

thereunder are to "be quietly enjoyed by [Beck Energy] for a term of ten y :" See Lease

^ (eo210810:1 )
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A eqts, Section 2. Plaintiffs never acknowledge this essential limiting condition of the

Lem A ents. Only by ignoring this plain language can they make the unsupportable

contention that Beck Energy has the rright to control the Subject Property based upon its

subjective judgment for an ' 'te period.

Plaiintiffs also misconstrue the terms of the Leme A ements to allege that Beck EnerV

has an improper, subjective means to control when or whether it may develop the min s on the

SubJect Pzoperty. In reac ' this conclusion, Plaintiffs ignore basic oil and gas law conventions

reg " Ohio courts' interp °on of the effect to be given to terms such as "capable of being

produced." The subjective judgment of an operator like Beck Energy is irrelevant.

First, "a well is capable of production if it is capable of produ ' in pa ° q titres

without additional equipment [e.g. an actual well] or rep '" Morrison v. Petro Eva1 °on

Serv.. Inc.. 2005 WL 2715578, at *5 (Ohio Ct. App. 2005) (emphasis added). ciian AagAarko

P leum Corp. v. Thom-pson. 94 S.W.3d 550, 558 (Tx. 2003)). The Supreme Court of Texas

further stated as follows:

^ We believe that the phrase 'capable of production in paying quantities' m eans a
well flW will produce in paying quantities if the well is turaed `on,' and it be `
flowing, without additional or repair. Conversely, a well would not be

^ capable of produ ` in paying quantities if the well switch were tumed `on,' and
the well did not flow, because of mechanical problems or because the well needs
rods, tubmg, or putnping equipment.

I
I
I
I

o P leum Con., 94 S.W.3d 550 at 558 (citations omitted). Equally importmA is the

fact that "potential for production is not enough to hold a lease in its secondary term. The law ...

requires that potentiai production be trawlated into actual production." Am. Energv Serv. K.

Lekan, 598 N.E.2d 1315, 1320 (Ohio Ct. App. 1992). If "after the ex ° tion of the pfimary

the conditions of the secondary t are not continuing to be met, the lease tetes by the

^ {roztoato i }

^

12



^
1
1
1
i
1
i
i
1
1
1
I
1
1
1
1
1
1
1

express temis of the contmd herein and by operation of law and revests the leased estate in the

1 r." Swallie v. Ro berg, 942 N.E.2d 1109,1117 (Ohio Ct. App. 2010) (emphasis added).

Here, the primary 1 e term is ten y (a ' a simple and essential Plaintif rs

completely ignore). Pmmwt to the terms of the Leme A ents, the woondary term is for so

long as oil or its constituents are produced or capable of being produced on the pvmises

in paying q tities. Under Ohio law, the leases at issues here will auto y t ° ate at

end of ten years unless the capacity for production exists. To be capable of production in pa °

qwmtities means oil and gas can be uced without additional equipment and repairs. A

well on ffie Subject Property exist that is flowing. Mere potential for production is

insufficient for Beck Energy to hold ffic lease beyond the ten year primary t Beck Energy

recognizes this fact as a' ding condition of the Lease Agreements, and even if it did not, it-q

subj °ve belief as to production capability is irrelevant as a matter of law. If the Subject

Property lacks a well, equipment, and so forth, it cannot be considered to be capable of

production.

If achW production has not begun by the end of the °prunary t , Beck En

relinquishes its rights under the Leme A ents. Acco ` gly, if at the end of the ten year

Beck Energy has not established a functioning well on the Subject Property ,

PrOductiOn in paying quantities is not possible, and the Lease A ents will tmmlinde. If

before the end of the ten year term a producing well has been established, Beck Energy will have

the right to drill for oil and gas, but only until oil is exhausted. Logically, then, the Lease

Agreements 8re not PmPctual in nature. They are ten-year leases with the right to continue to use

the Subject Pmperty beyond those ten years when actual production occurs.

{rosiosio:i }
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Plaintiffs rely heavily to the Ohio Supreme Court's decision in lonno v. Glen- Corp,

443 N.E.2d 504 (Ohio 1983), in support of their argument that the Lease Agreements constitute

"no-term" leases. Because the lease agreement at issue in lonno in no way resembles the Lease

Agreements in the present matter, Plaintiffs' reliance upon Lonno is entirely misplaced, and its

facts and holding are inapposite to this case. In p° t part, the lease agreement before the

Court in i o2 provided that:

This Lem shall, at the option of the Lessee, be and remain in full force and effect
so long as Lessee shall pay the rent or royalty herein provided, and until all the
min le, merchantable and usable coal andlor clay, upon,, in or under the lands
herem demised shall have been exhausted; provided, the right herein given
Lessee to use said premises in conn °on with mining operations conducted on
other premises shall, at the option of Lessee, survive and continue thereafter, so
long as Lessee shall pay or cause to be paid to Lessors the rent or royalty herein
provided, which, after t ° tion of mining operations on the demised promises
shall be not less than Nine Hundred Dollars ($900.00) per annum.

Lonno v. Glen-Gerv , 1981 WL 6511, at *9 (Ohio Ct. App. 1981), rev'd sub nom. I o v.

Glen- CM., 443 N.E.2d 504 (Ohio 1983).

Thus, p t to the plain language of the lonno lease a ent, the ressee in Lonno

had the right to hold the land for so long as: (1) coal and/or clay could be ex ; and (2) the

lessee paid the rent or royalty payments provided for in the lease agreement Conceivably, such

rent or royalty payments could be made in perpetuity, thereby rend ' g the Ionno lease a`^io

„ 1 .'Ihe lease agreement in I sil e as to a° uyy t. ., and because the lease

could be extended for an unlimited period of time by payment of rent or royalty, the Ohio

Supreme Court constnW it as one that could extend forever. Ionno, 443 N.E.2d at 508. That

2 Dopite ar ° (incorrectly)
y) the lease in Ionno and the Lease Agr ents at issue here are

`Rno term leases", Plaintiffs failed to even quote the actual terms of the Lonno 1 allegedly
cmate the (non ° t) corr ondence in tems with the Beck Energy 1 ."I'he ci °on to
the Court of As cue below is provided because there is a very vital distinction between the
leases involved, which a compmison will disclose.
{rouosi®:i }
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situation is entirely different from the Lease Agr etits at issue before this CourL Unlike the

lease in Ionno, the Lease Agreements clearly provide for a° LemL of ten Xears, Pursuant to

the habendum clause, can extend beyond the initial ten year °od oWy if oil and gas

are produced or are capable of being produced on the premises (as mandated by Ohio courts and

described more fully, ra . The Subject Property is not capable of production unless operations

have been ccommenced by way of the drilling of a well. If at the end of ten years there is no

producing well, the Lease Agreements ° te.

The Lease Agreements must be inteWded so as to carry out the intent of the parties.

Co on words a ° g in the Lease Agreements must be given their p' and odmary

m ° g. At the point where Beck Energy has paid the requisite delay rental payments, which it

has, the Lease Agreements by and between Beck Energy and the Plain.ti.ffs have a` ary texm

of ten years that extends beyond that ten Yeam onlv in the specific instance where Beck Energy

has drilled a well that is actively producing oil and gas. The Lease Agreements therefore do not,

and cannOt, extend in PmPetuitY. The Lease Agreements are valid and enforceable, wi ' the

sound public policy of the State of Ohio, and Plaintiffs are bound by their terms and conditions.

U. The Lease Agreements disdWm all plied covenants, including the lied
covenant to reasonably develop the t d. Even lf the Lease A ee nta did not
contain sd̀isclaimer, Beck Energy is not In breach of the Implied coven t to
reasonably develop the land.

A. The Lease Agreements contain an cepress disc er of j all bn °
covenants, dncluding the danplied covenant to reasonably d lop the
land

Under well-settled Ohio law, oil and gas leases do not omtain an implied cov t to

msonably develop the land where express provisions to the conbwy exist. Rusbman v. C

Dfiffing Inc., 1995 434409, at * 1(Ohio Ct. App. 1995); Taylor v. MFC Dril9fm ,Inc 1995

WL 89710, at *2 (Ohio Ct. App. 1995). "The implied covenant arises only when the lease is

(F0210810:1 )
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silent on the subject." Iiards. 48 N.E. at 505. In pertinent part, the Lean Agreements at issue

provide as follows:

lt is ffiu y agreed that this ins ent con ° and ex of the
a ents and un dings of the parties in regard to the subject matter
th t and no p1led covenant, agreement or ob ation shaU be read into
this agreement or imposed upon the pmties or either of th

See Lease Agreements, Section 19 (emphasis added). disclaimer r of all implied co ts is

effective to disclaim the implied cov t to . nably develop the land. B " 1995 WL

434409 at *2; Ta^lor, 1995 WL 89710 at *2. Thus, the discl ° er of implied cov ts,

agreements, or obligations con ' e<t in Section 19 of the Lease Agreements effectively

dzscl ° the implied covenant to remonably develop the Subject Property.

Plaintiffs' assertion that the Lease Agreements do not discl ° the implied co t to

reasonably develop the land is founded in neither law nor fact. Plain °' the

disc ' er language found at Section 19 of the Lease Agreements does not oontain a specific

reference to the implied cov t to reasonably develop the land, and as such, is ineffective. This

argwnent is directly oan °cted by Ohio law. Pertinently, the discl ' ers at issue in Bushman

and Taylor con ° ed the following language:

It is nnu y agreed that this ins ent con ° expressm all of the
a ents and understandings of the parties in regard to the subject matter
th I; and no implied cov t, a ent or obligation shaU be read into this
a ent or imposed upon the parties or either of them.

Id. That discl ' er is Identical to the disclaimer provisions of Section 19 of the Lease

Agreements. In Bus an and Ta or, the Court of Appeals of Ohio, fidly co ° t of the Ohio

Supreme Court's holding in Ionno,3 unequivocally held that the language found in those leases

3 P' tiffi make a spurious argument that the Court of Appeals in Bmdmm and Ta or
somehow ignored the Ohio Supreme Court's statement in Ionno that there must be an "express"
disclaimer of the implied covenant to reasonably develop the land. This contention is without
{P0210810:1 }
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effectively disclaimeded a1I impliad cov ts, mcludmg` the ' lied covenant to nably

develop the leased property. Id. Na t y, because the disol ' ers in B l rgn aM l are

the same as in the ° t case, Section 19 of the Lene Agreements saves to disclaim the

° lied cov t to r nably develop the Subject Property.

Plaintiffs' second contention with respect to the waiver of the implied covenant to

reasonably develop the land is predicated on the notion that a ref ce to "implied obligations"

in Section 17 of the Lease Agreements creates ambiguity as to the discl ' er provisions of

Section 19, and that said ambiguity renders the disclaimer of implied cov enants ine 've. This

argwnent makes little sense. Section 17 of the Lease Agreements only coneems notice to Beck

Energy, and states that `5n the event Lessor considers that [ k Energy] has not complied with

any of its obligations hereunder, either express or implied, Lemr shall notify [Beck Energy]:'

See Lease Agreements, Section 17. On its face, the plain language of Section 17 does not

con °ct Section 19, and does no ' to obviate the parties' discl ° er of the implied covenant

to remnably develop the land.

It is a fundamental principle of conftd co ction that "[a] do ent be read as a

whole in order to identify the intent of the parties. A specific provision controls over a gen emi

one." ARonsler v. Cin ' ah Cas Co., 598 N.E.2d 1203, 1209 (Ohio Ct. App. 1991). Section 19

is a sp ° c provision with respect to the disclaimer of any and all implied covenants,

agreements, and obligations. Section 17 is general notice provision r equiring Plaintiffs to provide

merit. Both Bus and Ta or were decided over a decade after Ionao, and therefore make
clear reference to its hol '.5-ee Bus an, 1995 WL 434409 at * 1; Taylor 1995 WL 89710 at
*2. As stated in Bu-Lhma although Ionno stands for the proposition that a discl ' er of the
implied covenant to mwnably develop must be "express," [t]here is no authority, neither
sta ° y mandated nor judicially created, remo ° discl ' er of implied covenants in gas and
oil leases the operation of general contract law." 1995 434409 at *2. Thus,
"public policy requires [nothing] more than a general waiver of implied covenants." Id.
Plaintiffs' representations to the conhwy are a blatant mischaracterization of Ohio law.
(POZI®sio:i )
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Beck Energy notice of a claim under the Lease A ents before institutuag court action.4 Any

assertion to the contary is simply bwkwards. A notice provision maidng a genmal ref ce to

implied obligations cannot control a specific clause that waves all implied covenants. Such a

cons °on is unreasonable, and represents a clear failure by Pl ' tiffs to read the Leme

Agreements as a whole. Moreover, Section 17 states that Beck Energy is to receive notice where

lessor " iders," that is, believes, that Beck Energy has not complied with an express or

implied obli 'on. A lessor's subjective belief that Beck En has breached an implied

cov t does not change the fact that such implied covenants have been disclaimed, nor does it

revive a right to enforce implied covenants that have oth °se been expressly waived.

The Lem A ents con ° an express discl ° er of all implied covenants, including

the implied covenant to reasonably develop the land. . t disclaimer is absolutely effective as P.

matter of law, and it is not changed by a general reference to implied obligations found in the

Lease Agreements' notice provision. Accordingly, because the implied cov t to reasonably

develop the land has bew disclaimed, Plaintiffs are not entitled to a judgment as a matter of law

as to that cov t's h.

B. Even! %f tDie Lease Agreements did not disckrbn all hrsplied covenants, Beck
Energy is not in breach of the implied covenant to reasonably demlop the d.

There is an inferred duty of genm-g "diligence" under the implied covenant to reasonably

develop the land only where a lease agreement faffs to con ' any specific reference to the

timeliness of development. Ionno. 443 N.E.2d at 506. Where an oil and gas lease with an express

^g"^y t`a^ requires forfeiture unless a well is ° ed wi ' a cerWn number of months or a

delay rental paid, the lessee has the option to complete wells or pay the rental. Kachelmacher v.

4 An o b l i g a t i o n t h a t P l ' ' ff s h a v e ignored, t h u s b ° this action. S e . e Section V, jaLm

{P0210810:1 }
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Lau 110 N.E. 933, 935 (Ohio 1915); see also Hite v. Falcon Pers 13 A.3d 942, 944 (Pa.

Super. Ct. 2011) ("delay rentals function to relieve the lessee of the obligation to develop the

leasehold durrng the primary of the 1 e"). Under such terms, the lessee may retain the

lease by pa ' the stipulated rental, or may elect to permit the lease to lapse,

110 N.E. at 935. Failure to commence drilling during the ° azy term under such a lease does

not co "tute a breach of the implied cov t to develop. Id. (compliance with provision of ten

year oil and gas 1 , p 'tting lessee to avoid forfeiture for failure to drill a well by maidng a

specified delay rental payment, held to prevent forfeiture, and to continue the lease in force for

the Year for which payment is made); rd Hite. 13 A.3d at 944.

The Lease Agreements are not silent as to the timeliness of development. To the

contrary, the Lease Agreements are quite s° " to the oil and gas leam before the court in

Kadhelmagher- PTotwi ding the ten-year pfimary term, Section 3 of the Lease Agreements

provides that Beck Energy is to commence a well on the Subject Property wlthin " '>

(usually twelve (12)) months of execution, or all rights thereunder tmminate. ^ee e

Agreements, Section 3. Beck Energy can, only avoid this automatic forfeiture by paying a yearly

delayed rental. When the Court is faced with a lease agreement like the one here, Kachelmacher

clearly co ls. To retmn its rlghts under the Lease Agreements, Beck Energy must pay the

rental or begin drilling. Because specific reference is made to the tune e in which drilling is

or is not to take place, the implied covenant to reasonably develop camot be ed during the

term of the Lease Agreements so long as delayed rental payments are made. By agr ° g

to the provisions of Section 3 of the Leme Agreements, the parties also agree that Beck Energy

has the right to delay immediate development during the Lease Agreements' pfimary term.

{r0210810:1 )
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Plaintiffs "in eimr rely, with considerable confidence", Kache her, 110 N.E. at 935,

upon Ionno. because its holding with respect to the implied covenant to reasonably develop the

land simPlY does not apply in this case. lease agreement in Ionno failed to con ° any

reference to the timeliness of development w ever, and its habendum clause had neither a

prunary nor a smndary tenn, provi " only that the lease °remained in full force and effect so

long as extraction took place or rent/royalty was paid. S Ionno v. Glen Com 1981 WL

6511 at *9, rev'd sub nom. onno 443 N.E.2d at 504. In addition, the defendant in Io failed

to take any efforts to mine for eighteen yem. Ionno, 443 N.E.2d at 508.

Beck Energy and Plaintiffs' Lease Agreements by way of contug have an ex licit

primary term of ten years (which Plaintiffs ignore), a secondary term for so long as oil and gas or

their constituents can be produced, and an automatic forfeiture clause sta ° that a well must be

drilled within " "(usually twelve (12)) months of execution unless delayed rental payments

are made. See Lease Agreement, Section 3. It has been less flm ten years since all of the Lease

A ts at issue were executed. Consequently, the Lease Agreements are in every relevant

way di ` shable from the lease agreements at issue in Ionno. Payment by Beck Energy of

delayed rent does not, in and of itself, relieve Beck Energy of its obli 'on to develop the land.

Rather, the hol ° of Kachelmacher clearly stands for the proposition that, in consideration of

payment of delayed rent, Beck Energy has the right to extend the time period wi " which a well

must commence for every year that a delayed rental payment is made for the specified period set

forth in the Lease Agreements not to exceed ten years. See Kache her, 110 N.E. at 935. The

p 'gm that Pl ' iffs have attempted to fabricate does not exist. Under the Lease Agreements

before the Court, the fact that Beck Energy has not yet started dri ° does not and cannot

co °tute a breach of the implied cov t to develop.

^ {P0210810:1 }
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Even if the Lease Agreements did not disclaim all implied covenants, which they did,

Beck Energy is not in breach of the implied covenant to reasonably develop the land. In

consi °on of payment of delayed rent, Beck Energy has the right to extend the period within

which a well must commence every year that a delayed rent is paid for a period of ten .

Beck Energy has acted as a reasonably prudent operator facing similar c° tance.s, and

therefore, is not in breach of the implied covenant to reasonably develop the land.

ITG Beck Ene 's privilege of foregoing development through the payment of d y
rentals extends through the ten Year p ary term of the L e A ee ts.
Ass g continued payment of the delay rentals, the Lease Agreements e ire at
the point where Beck Energy has not established a well producing In paying
quantities by the end of the p teruL

The Lease Agreements by and amongst Beck Energy and Plaintiffs have a' ary term

of ten years, a secondary term for so long as oil and gas or their constituents can be produced,

and an automatic forfeiture clause s' g that a well must be drilled wi '" "( ly

twelve (12)) months of execution unless delayed rental payments are made. See Lease

A ents, Sections 2 and 3. Under Ohio law, the Lease A greements will automatically

t ' te at the end of ten years unless production in pa ° q tities is possible. Production in

paying q "ties is possible only if oil and gas can be produced without additional equipment

and repairs, and the subjective believe of any party as to ucttion capability is irrelevant. The

mere potential for production at the end of the ten year ' pnmary term is insufficient for Beck

En to hold the lease beyond that term. Such are the terms and conditions of the Lease

Agreemmb before the court, and Plaintiffs' warped interpretation to the contrary does not

comport with law or fact.

{POZ10810:1 }
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Plaintiffs misconstrue and mi ent the factual 'o found in Hite to suggest that

its holding has application here. In Hite. the "term" clause of the lease agreement stated as

follows:

Lessee has the right to enter upon the Property to drill for oil and gas at any time
wi ° one [sic] (1) year from the date hereof and as long thereafter as oil or gas or
either of them is produced fiom the Property, or as operations continue for the
production of oil or gas, or as Lessee shall continue to pay Lessors two ($2.00)
dollars per acre as delayed rentals, or until all oil and gas has been removed from
the Propetty, whichever shall last occur.

Hite, 13 A.3d at 944. Noting that "delay rentals function to relieve the lessee of the obligation to

develop the leasehold during the primary term of the lease," the court held that the defendant was

Pernutted to delay Production dunng the one year primary term of the leases by tendering

payment of delayed rent, but when that primary term expired and the defendant failed to

ence produciYOn, the a ents t ' ted. Id. at 948-49. The court rejected a proposed

cons °on of the lease that would extend the • ts thereunder inde °tely. Id. at 949.

Unlike the lease in Hite, for the reasons set forth in Sections I and II above, the Lease

Agreements here cannot be construed as an ' g but agreements with a ten-year primary term , a

smondary term during the production of oil and gas, and a forfeiture clause stating that a well

must be drilled within " "( y twelve (12)) months unless delayed rent paid.5 By citing

^ s F° ly but in scant throwaway ar ent, Plaintiffs mention the ten year term of the Lem
Agreements, but suggest that, should the Court view the prunary term of the lease as the pm

^ printed ten year tetm the Lease A ents are illusory because Beck Energy can extend the
1 in p taity based solely its subjective det ' tion that the Subject Property is capable
of producing oil or gas. As Beck Energy sets forth in Sections I and II of this Brief, as a matter of

^ Ohio oil and gas law: (1) a leasehold is capable of production if it is capable of producing in
Pa*8 q tities without additional equipment; (2) potential for production is not enough to
hold a 1 in its secondary term; ° and (3) if after the exphudon of the e

the^ conditions of the secondary are not met, the lease tenninates. Beck Energy cannot
"subjectively" decide when the Subject Property is capable of production. That term is defined at
law, and its m ° g is clear.

I {Mioai®:i }
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Flite< Plaintiffs illustrate the very point that Beck Energy has made in Section II, su a: parties to

an oil and gas lease ee to the payment of a°` um advance royalty also agree that the

lessee thereafter has the right to forego immediate development of the premises during the

p° term of the lease. Id. at 947-48; rd helanacher, 110 N.E. at 935. As such, Beck

Energy can for l developmen#, and automatic 'tezmmation of the Lease Agreements, by

paying a yearly delayed rental payment equal to " "(usually one dollar ($1.00) per

acre 1 ed) but onlv d the ten.Xear Drimary t

I IV. Plaintiffs are aot entitled to forfeiture of the Lease Agreements.

I
I
I
I
I
I
I

Absent fraud, duress, undue influence, unconscionability, and illegality, a court will

resped the fimdamental principle of ficedom to conftw and enforce contracted terms. Elount v.

Smith, 231 N.E.2d 301, 305 (Ohio 1967). Where causes of forfeiture are qxxified in an oil and

gas lease, others cannot be implied. Beer v. Crriffith, 399 N.E.2d 1227, 1230 (Ohio 1980). Under

the terms and conditions of such a lease agreemcnt, the remedy for breach of an implied

covenant is damages, and damages alone. Id. There is a°'ted exception to this rule only in

those instances where damages are shown to be inadequate. Ld.

In the instant case, Plaintiffs cannot prove fraud, dur , undue influence,

unconscio ility, or ill°ty. T'herefore, the plasn terms of the Lease Agreements must be

enforced upon Plaintiffs, and they are not entitled to forfeiture. The Lease Agreements disclaim

all vnplied cov ts, inclu ° the implied covenant to reasonably develop the jaud, and

conseq tly, forfeiture cannot be sought for breach of this covenant. Even if the implied

cov t to develop was not discl ' ed, it has not b breached because Beck Energy the

right to delay production during the PfimarY t of the Lease Agreements by paying delayed

rent and because Beck Energy has acted as an or ° , prudent operator. Further, Section 3 of

{P0210810:1 }
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the Lease Agreements specifies an unambiguous cause of forfei : failure to commence drilling

of a well wi •" "(usually twelve (12)) months unless delayed rent paid. See Lewe

Agreements, Section 3. Because of the provisions of Section 3 of the Lease Agreements, no other

ca of forfeitmv can be implied.

Notwithstandzng the foregoing, Pl ' tifPs have failed to offer any modicum of evidence

' g to prove that damages would be an inadequate remedy. Plaintiffs' brief does not state

why d ges are inadequate, and simply contains a bare averment to the e$fect that damages

wuld be SPWWative. This is not enough. Without presenting evidence as to the inadequacy of

ages, anY finding that such a remedy is insufficient would be based solely on conjecture and

s ation, and a t of forfeiture is therefore inappropriate. See Ionno, 443 N.E.2d at 508.

Plaintiffs must be held to the t and conditions of the Lease Agreements.

I V. Pursuant to the plain language of the Lease Agreements, P • s were requind to
provide notice to Beek Energy before commencing the Instant action.

I
I
I
I
I
I
I

Plaintiffs have failed to comply with the terms and conditions of the Lease Agreements

b e Plaintiffs did not provide Beck Energy an ® rtunity to cure any purported breach.

Section 17 of the Lease A ents provides:

In the event Lessor considers that ee has not complied with any of its
obligations hereunder, either expms or implied, Lessor s no " [Beck
Energy] In writing setdag out specifically fn what respects (Beek Energy] hasbr+eached this contr . [Beek ] sball then have 30 days after receipt of
said notice widdn which to meet or commence to meet ali or my part of thebreaches afleged by Lessor. The service of said notdce shaD be precedent tothe bringing of any actaon by Lessor on said lease for any cause, and no suchaction shaff be bron t untll the lapse of 30 days after service of such no tice
on Pleck Energy]. Neither the service of said notice nor the doing of any acts by
[Beck Energy] aimed to meet all or any part of the alleged breaches shall be
deemed an admission or presumption that [Beck Energy] has failed to perform all
its obligations hereunder.

^ {ro21o91o:t}
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See Lease A ents, Section 17 (emphasis added). By their own 'ssion. Plaintiffs did not

,provide Bftk Energy written notice pzsuant to Section 17 of the Lem Agreements before

co encing the pmmt action.

The court in Snyder v. Glen ^o ., 1981 WL 6203 (Ohio Ct. App. 1981), addressed

a situation analogous to the one here, where the p° tifls failed to abide by the notice and cure

provision in an oil and gas lease. In affirming the ruling below, the n der court stated that the

pWntiffs could not prevail where they "chose not to give -the proper notice as required by the

lease ins ent itself." See SnYder, 1981 WL 6203 at *4. As in S der, PlaintifFs never

provided notice to Beck Energy, and never allowed for an o 'ty to cure any purported

breach. Because P' tiffs failed to provide Beek Energy with the required notice before

proceeding with their suit, PWntiffs are not entitled to judgment as a matter of law.

The rale that "midnight-hour attempts to save [a] lease [are] not ... sufficient," Am.

Enemy Serv., 598 N.E.2d at 1320, does not apply here, despite Plaintiffs' contentions oth " e.

The court has taken a`too little, too late" approach to an entity's attempt to cure a breach where

a lease was about to expire, and the soon-to-be defendant attempted to take action mere days

before the end of lease, or right before a party was going to bring suit. Sa id. There are at least

approxunately two years before the Lease Agreements t e° Beck Energy is therefore

entitled to take remedial action upon notice by P° iffs of a claza, to the extent that any such

remedial action is even required. Plaintiffs have failed to specify any action that Beck Energy

would have to take under the terms of the Lease Agreements. As shown above, Beck Energy has

fidly complied with all duties imposed upon it pursuant to its conhwtual agreements with

P° taffs. Plaintiifs, by brin ° g this action with proper, required notice to Beck Energy have

^ {P0210810:1 }
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breached their obligations under the Lease A ents. Conseq tly this action must be

dismissed for this n alone, as well as for the reasons set forth atxwe.

Conc1®sion

For the foregoing reasons, Plain ° A. Hustack et al. are not entitled to judgment

as a matter of law. Therefore, Plaintiffs' Motion for Summary Judgment must be denied.

Res y submitted,

BAUERLE & HIRSCH LLC

Date: Apri126, 2012 By:
Dlvid J. h, Esq.
Ohio ID No. 15860

Brian P. Fa
Admitted Pro Hac Yice
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Opinion

DECISdONAND JOURNAL ENTRY

QUILLIN, J .

*1 James Bushman a ls from the trial courNs gmnt of
^ sumniary jjudpwW in favor appellee, MFC Ddllmg, Inc.

("MFC"), re8arding a gas and oil lease. We affirm.

i
I
I
I
I

OaNovember 5,1990, J3 =dMk'C aguanl
oil leaw that gave MFC the exchnive right to explone, drill,
Produce and market gas and oil found beneath the surfikce
of a twenty-seven-acre tcact of land owned by Bushman.

The lease additionally 'ded M,PC with the option of

consola ' m°s land with other land to form an oil
and gas development unit. On November 22, 1991, MFC
joined 9.893 acres ofBushman's property within a 66.429 acre
oil and gas development unit.

A well was drilled within the unit and production was
commenced on Mamh 3, 1992. That well produces gas
and oil in commercially pa ' quantities. Under the leaae
agmment, Busbzmn receives twenty-five percent of his

proportionate share (9.893 of 66.429 acm.s) of a one-eighth

royalty interest in the and oil produced from the well.

A °onally, Bushman is entitled to receive 200,000 cubic
feet of per year frec of cm acm of
Bushman's property remain undeveloped. Bushmim collects
no royalties on the undeveloped

Bushman, who is dissatisfied with the royalties he is paid

under the lease, filed a complaint in the Medina County

Coaart of C on Pless. In his complaint, Bushman sought
damges for MFC's breach of an implied cov the

lease to develop Bushmaa°s property, for t ' tion of the

lease and for ref tion of an addendinn to tlae 1w. After

amwamg B °s complaint, MF'C moved for summmy

judgment on Bushman's claims for relieta BudLman filed a
brief opposing sunInlary jud t and a cross-motion for

summaryiOgment.

flOr review of the dOcuraeWs properly before it, the tdal
court issued summmy judgment in favor of MFC on all of
B 's claims, except for the claim repmhng 6on
of the addendum to the oil and gas 1 . Budmm vohmtarily
dismissed his reformation claim and now appeals the trial
court's summary ju ent order to this court.

Assignment of Error I

"The trial court erred in findmg that the vague and SneW
1 ge about implied covenants in the lease clause on
integration, assi t and successors was sufficient to
evmsly the lessee's impliedcovenant of le
development recopind in every oil and gas lease in Ohio."

In his first assi ent of error, B an contends that
it was for the trial court to conclude that MFC
effectively disclaimed its implied covenant to rauonably
develop B 's pmperty . We disa .

It is a well-settled principle in Ohio law that, with respect to
oil and gas leases, there exists an implied covenant that the
lessee should exercise reasonable diligence in developing the
leased . See, e.g., ronna v. Glen-Gery Corp. (1983), 2
Ohio St.3d 131, para h two of the us; Harras v. The
Ohio Oi! Co. (1897), 57 Ohio St. 118, 127. In ort of this
principle, the Ohio Supreme Court has stated:

*2 "CerWWy the only material inducement
which influences a lessor to grant a lessee
the power to exercise extensive rights upon
his land is his expectation of aticeiving ***

I VYWa~ 0 2012 Thomson Reuters. No ciaim to orlginal U.S. Govemment Worlcs. 1
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royalties based upon the amount of minerals

derived from the land. °#' Given the nature

of then [royalties], tb.ere is manifcsdy an

implied covenant on the part of the lessees

that they wlll work the land with ordinary

diligence, not simply for their own advantage

and prof t, but also so that the lessors may

seem the achW consi 'on for ft lease,
l e., the production of minerals and the

payment of a royalty on the nihmb mined"

created, removing disc ' er of implied cov ts in gas

and oil leases from the o tion of general contract law.

Further, upon reveew of 's arguments, we are unable
to conclude that public policy mquiiu aanydiing more tbsn a
geneisl waiver of implied covenants.

The first assi nt oferror is overroled

Assignment of Error II

I
I
I
I
I
I
t
^

lonno at 133-134.

While gas and oil leases contain an implied covenant
rapiring the lessee to reasonably develop the leasedproperty,

Ohio courts have consistently enforced express provisions in
snch leases that disclaim the implied covenant. Taylor v MFC
Drelling, Inc. (Feb. 27, 1995), Hoc ° App. No. 94CA14,
unreporteA- Smith v. N.E. Natural Gas (Sept. 30, 1986),
Tuscamwas App. No. 86AP030016, unreportod; Holonko
v. Collins (June 29, 1988), Mahoning App. No. 87CA120,
umportrA As stated by the Ohio Suprem Court in Harris,
"[tJhe implied covenant arises only when the lease is silent
on the subject" Id at 128. The gas and oil lean executed by
Bushman and 14dFC contmm° the foflowmg language:

"It is miatoally agreed that this ins t

cantains and expresses all of the agreements

and un dings of the parties in reprd

to the subject matter thamt and no implied

covenant^ a ent or obGgation shall be

read into this agreement or ' imposed upon the
parties or either of thm."

B that public policy prohibits a general
discWmar of the implied eovenant to develop the i
property. In mippod of this position, Busbman points out
that the gas and oal loam in Smith and . nso cmaiaW
provisioass gmntmg the lessee ° diwretion to de ' whether
to commence drilling tions in addition to a general
disclaim of implied covenants. Bushman goes on to ague
that the genoral disclaimer of implied covenants found in his
lease a ent with A+1F'C is 'ineff6dive in removin,g the
implied covenant to reasonably develop in the abmm of
specific hmguage addmssing tt. We awith the
Taylor conr4 which held that a general disclaimer of implied
covenants - identical to the discWmer oontainod in the ken
a review -- effcctively disclaimed the implied
covenant to ieas ly develop the leased property. There
is no authority, neither statutorily mandated nor judicially

"MFC's attempted disclaimer of the cov t to develop is
a,nconsci le where MFC also chum tbat a producing well
in the unitized minority of acreage is sufficient to maintain a
lease on the entire "

*3 Bushman additl y arpa that even if a general
disclaimer of implied cov ts effeclavely waives the

lessee's implied covenant to reasonably develop the teased

property, such a disclaimer is unconscionable in the botant
case. In so 'argumg, Bushmm points out that MFC has
consolidated only a small portion of the into

a drilling unit and that the acreage remaming undeveloped,

but subject to the terms of the loase, remains eencumbeW and
cannot be Imsed tD MFC's c 'tors for development. As
such,WC is required to pay minimal royalties to Bushman

on that portion of the kawd property that is consoli into
a drillung unit, while denying Bushman the oppoftiity to
derive profit from that portion of the leased that is

neither developed nor consolidated into a driHitig unft.

"Unconscionability is generally recopjwd to inchule an

absence of ineaningful choice on the part of one of

the parties to a contract, combmed with contract terms
that are unmuonably favorable to tbe other party. ••®

iJnconscionability thus embodies two sepuste c :(1)
unfair and umvasonable oonttact urms, i.e., 'substantive

unconscionability,' and (2) individualized circunistances
surrounding each of the parties to a contract such that no

vohantary meeting ofthe minds was possible, i.e., ` uial
unconsci ility,' *** Tluse two concepts creste what

is, in es , a two-Prong of tfficmsci ility.
One must allege and prove a`qaantam' of both
pronga in order to establish that a particular contraet is

anable.°' (Citations omitted)

Collins v. Click Camera & Video, Inc. (1993), 86
Ohio App.3d 826, 834. With respect to the procedumi

cionability prong of the test, a court will consider
on the barpmmg power of the contracting

parties, inaludn^' age, education, intelligence, business

I Ylfesti 0 2012 T'homson Reuters. No ciaim to original U.S. Govemment Works. 2
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acumen, experience in similar traasacdons, and who drafled

the contract. Ld Additionally, the court should consider

whether the party who claims that the teraas of a contract

are unconscionable was represented by couaasel at the time
tlae contract was executed. Bushman does not argue on

appeal that he was either unsophisticated in such matters

or that he was not represented by counsel when the lease

was executed Bushman mmly contends that the lem is

unconscionable becawse its terms, as executed, tuwed out to
be unfavombie to han.. The mere fact that the terms of an

exemted contmct turn out to be unfavorable to one of the
parties does notoverrride the fun tal concept in Ohio law

that pardes enjoy "fieedom ofoanftct" and are bound to the
conbutaal relationship tbat they create. See Royal Inclemn.
Co: v. Baker Protective Services, Inc. (1986), 33 Ohio App.3d
184, 186. Bushman has failed to demonstrate that the lease

was unreasonably favorable to ri7FC due to any ahsence of
meanhigfW choice on his put. As such, we must ovemale
B °s secand assi ent of error.

*4 The Court finds that there were reasonable grounds for
this appeal.

We order that a special mandate issasa out of this couxe,
d"arectmg the County ofMedma Common Pleas Court to carry
tbis judgment into execution. A certified copy of this jmmW
entry shall consfitute the mandate, purmant to App.R. 27.

tely upon the filing heneo& tlais document shall
conititute th.e;oumal, entry of j t, and it sball be file

sbumped by the Clerk of the Court of Appeak at which tzm

the period for review shall begi.n to run. App.R. 22(E).

Costs taaed to Appellant.

Exceptions.

BAIItD, P. J., and MAHONEY, J., concur.

(MAHONEY, J., refired Judge of the Ninth Distzict Court of
Appeah, sitting by assignment p t to Article IV, 6 (C)
Constitution.)

Judgnsent affirmed

^
End of Oacumeret

^

^

^

^.

^

^

^

^
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lonno v. Gien Gory Corp,Not Rel;::a ^.ed In N.E.2d (1981)

1981 WL 6511
Only the Westlaw citation is mrrently a' ble.

Plaint%fPs Appellants raise the following Assignments of
Error.

CHECK OHIO SUPREbM COURT RULES
FOR REPORTING OF OPINIONS AND

WEIGHT OF LEGALA O .

Court of Appeals of Ohio, °ct, Stark County.

JOHN M. IONNO, et. al., PIain ° Ap ts,
V.

GLEN GERY CORP., et» al. Def ts-Appellees.

CASE NO. CA g667.' November 2r,1981.

Attorneys and Lxw Fims

DONAI.D RALEY, 800 CLEVE-TUSC. BLDG., CANTON,
OHIO 44702 ATTO Y FOR D ANT APPELLEE
CRESCENT BRICK CO.

GENE BARNHART, 120p HARTER BANK BLDG.,
CANTON, OIiIO 44702 ATTORNEY FOR DEFENDANT-
APPELLEE GLEN GERY CORP.

RON DObTG TY, 526 CITIZENS BLDG., C N,
OHIO447®2 ATTORNEYFORD ANT-APPELLEE
RICHARD AND KERMIT J ,

DALE T. EVANS, 501 MASSILLON BLDG.,
MASSILLON, OHIO 44646 ATI'ORNEY FOR
P FS-APPEL .

Opinion

Before Hoa. Robert E. Henderson, P.J., Hon. Norman J.
Putman, J., Hon. Wi ' F. McKee, J.

ERSON. PJ

*1 This is an appml from a Judgment of the Common Pieas
Court of Stark County, Ohio, mfusing a Summary Judgment

to Pkmtiffi-AppoUants and finding that a Coal and Clay

September 1, 1960, was still in full force and
effect and governs the rights of the parties and that Plaintiffs-

Appellants are not entitled to a forfeiture of said
kan for ffilure to mine coal and clay.

1. THE APPELLANTS ASSERT THAT
COURT EtRED IN H'S JUDGMENT, BY CONCLUDING
THAT THERE IS NO MLIED DUTY TO PERFORM A
hflNING LEASE CONTRACT WITHN A REASONABLE
IUM; THERE BEING NO EXPRESS AGRE

AS TO TME OF P O CE: AND FURTiHER
THAT A NON G OR NON-P CE OF
EIGHTEEN (18) YEARS DOES NOT ENTIILE LESSOR
TO FORFE .

lI. THE APPELLANTS ASSERT THAT THE 7RIAL
COURT ERRED, IN ITS JUDGMENT BY CONCLUDING
THAT THERE IS VALID CONSID TION IN A
hUNING LEASE WHM ALL PA S MADE ARE
"ADVANCED ROYALTIES", WHEREIN CREDIT IS
CHARGED AGAINST FUTURE G OPERATIONS.

All of the facts in this case have been sti od and are

conWned in the rceord. There is no trawczipt of testimony.

A copy of the ApvW Statement of Facts is attached hardo,
marked Eahcbit "A" and is made a part hereof Also, atftcW

to this opinion, maAed Exhibit "B" md made a part heeof,

is the Coal and Clay Lme dated September 1, 1960.

From the Agreed Statement of Facts, we find that there has
been no mining activity or o ions on the
by Plaintiffs° Ilaats and their predecessors in titie since
the date of the lease except for certain test drilling on or about
the year 1964. We find further fiom mading the Coal and

Clay Lme that there is no time req ' ent for performance
of mmmg operations. Said lease does provide for anmW
payments of $600.00 on Septceaber 1 of each year, which

by the terms of the lease are held to be minimum advnce
royalties which are to be credited against amounts that
"thereafter shall become due for or on acc:ount of the removal,

mining or hauling of coal and/or clay as paovided". We find

finther from the Agre,ed Statement of Facts that on August

29, 1979 and September 18, 1979 notices of cancellation

and forfeiture were delivered to De ts-Appellees and

that the 1979 payment of $600.00 was received, bnt was
refined by PlaintHfs Appellaats and retumed to Defen
Appellees.

This is an action brought by Plaintaffs-Appellants seeking
forfeiture and cancellatlon of this Coal and Clay Lease for

rumm of nonperformance and failure of consideration. The
trial court made Findings of Fact and Conchasions of Law, a

'liVesti 0 2012 Thomson Reuters. No claim to original U.S. Government Works. ^
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copy of which is marked Exlnbit "C", is attached hereto and

is made a part hemof. Also attached, marked Exln°bit "D" and

made a pan hereof is the opinion of the court liled in this case.

The ttW court &und for IDefendants- llees on the ground

thatthe rights oftheparties are to be detrmined solelybythe

1 dated September 1, 1960, and that there was no violation

ofthe provisions of said lease and that none of the covenam

6erein were breached and was no showing of an intent
to abandon the lem by any of the Defendants-Appellees and
that there was no ' equacy ofconsideiation in the leme and
the court refused to apply any implied duty to perform the

^n8 lem within a remmble time.

*2 Defendants-Appellees have cited this coiat's opinion in
Case No. 5490, out of Stark County, Ohio, filed on March
31,1981, which held in a s' ' case under facts which were
differentfromthe bzU in the case sub judice, (1) that the ternz
of said lease was unila controlled by the Iessees; (2)
that lessm had fully performed the conditions and covenants
of said lease; (3) that the lmdowners had ratified said i
by agreeing to amendments over a period of years; (4) and
that in situations where there are expmu covenants in
the lease and wbm mtm causes of . sro we qmlftd
in such l , other causes of forfeiture will not be implied.
We distinguish the Snyder v. Glcn nr Cru^, ease, 1:eing
Caae No. CA-5490, Stark County, Ohio, decided and filed
on March 31, 1981 for the reasons set forth in our discussion
with regard to the Assignments of Error raised by Plaintiffs-

lants in this case.

1.

1'he first Assignment of Error is that the trlal court erred in
its judgment by concluding that there is no implied duty to
perform mfixing lease contract within a reasonable time in
those leases where there is no express agnxment as to time
ofpaf ,

We find that the pwailing law of contracts reqWm the fixing
ofa reasonable whenacontractisa t
on such terms. 18 O. Jur. 3d, Page 97 et, seq.) The
lease anadied hereto as Exhibit "B" is completely lacldng
in ° for performance by the lessee with regard to mining
operations and counsel for I2efendants-Appellees argue that
the time for perfmaance in this lease is not a 'Yeasonable
time", but, forever.

We hold that forfeiture is a remedy that is appropriate for a
lessees! violation of an implied coveaaaat in those cam where

1ega1 remedies prove to be inadequate. In the case of

On' 61 Ohio St. 2d 119, 399 NE 2d 1227, the court had
before it a 1 that had a pdmmy term of one year which
was cxftded by its expreas terms for a period as long as oil
or gas was p the land. In this case, the lessm had
drilled fourwells, butbecause ofcmum' financial ° culties,
the lesm had not worked on the lease property for a yew
timo. Here, the coW held that although the lessee did not
violate any express provision of the law, lessee did brewh
an implied covenan; to wit to rely develop the land.

In the case atbar, the lessees have done no mining for 19 years
at the time of the hearing and at this point for 21 yeass. The
lem een tbe prties to this la contains no qmft

nmmircmnts to develop and work the land. However, this
goes a' t the very Pmpon of taking this type of lean and
is apinst public policy. The Lmm anticipates that L=ft
will within a msmble time mine for coal or clay.

We are ho ° as did the court in supra, that there
is an implied covenant to reasonably develop lands covered
by mineral leases. Def ts-Appellees' arguments have
been ghout this case that then is no legal requhvment
outside of ttie lease. However, the supra, wtdes
that question as follows: (Para h 2 of the S )

*3 "Absent expaess provbions to the
con , an oil and gas lease includes an
imphed covenant to reasonably develop the
land. (Harris v. Ohio Oil Co., 57 Ohio St.
118, paragraphs two and three of the Syllabus,
approved and followed.)"

The sole purpose of this implied covenant is to
that the land is developed and that the lessors' mtwm is
protectrA Why would anyone tie up his land forever without
a r nable tation thst a lessee in a mineral lewe will
develop the land to the mutnal benefit of both lessor and lmft
witk a r+e e tinme3

In supra, the court further has held that forfeitun
is the coarect remedy where the remedy of danam
is ' ropriate. In the case at bar, damages are not
ascerWnable. The loss in value of the lessor due to the
hwdvity of the lessees is the criteria of damages, but here no
coal and no clay has bom mined. How can we determine how
many tons of the same ace buried beneath this soil? Also, since
there have been various recorded assi ents of the mincral
rights, who are to be held res o ible for damaps? We find
that forfeiture or camllation is the only appropriate remedy
under the facts of this case.

Vklsda~ 0 2012 Thomson Reuters. No daim to original U.S. Government Works. 2
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See also Fickes v. Rvaa. 16 Ohio Supp. 185; 44 Ohio Law
Abstract 141, where the court held:

"A lease executed for the removal of coal
is upon the condition, either express or
implied, that the lessee will proceed with due
diligenoe !9

In that case, the court found after a fiftem month period of

time where a lessee had faiied to develop the premiws, that

said lessee had failed to develop within a reamable time and

had failed to use ordhutry diligence in wor ° and removing

coW end ordered the leme forfeited The .' supra,

involved facts wherein the lessor was entitled to royalty
payments based on the amount of coal mined. Defcn -

llees have argwd that the landowner in thys case has
received periodic annual payments. We note however after

a close study of Exhibit "B", the Coal and Clay Lean, tltat

the payments provided therein are acmay minimum advance
royalties. All a®nual payments that have been made aie to be

credited against royalties due from coal or clay mined at a

later date. Such payments are, in fact, royalties from mined
coal and clay and not rental payments.

undeveloped for oil and gas for the entire term of the lease;
and thus the ^ntract be pemrted from one to exploit the land̂
in the immediate futu4e for oil and gas into one by which the

land might be effectually shut off from all exploration for oil
or gas for a quarter of a cenbuy. Such a co 'on needs

only to be stated to be at once repudiated."

Defendants-Appellees say that there is no tmummuon clause
in the lease in question. Ifthis, in fact, is tnae and if the lessees
may permit this land to remain idle and undeveloped forever
by the mere payment of $600.00 annuaUy as an advance
royalty, then the whole purpose of the leax will be changed
"ftorn one to eaploit the land into oneby whichthe landmigbt
be effectually shut off from all exploration". The purpme in
the giving of the lease had to be considered in this case. The

thatthelessees would ' for coal andmme
for clay and that they would reoeive royalties as provided for
in the lease. To permit Defendants-Lesscts herein forever to

pay the $600.00 advance royalty and to not work the lease

would be to pervert the very purpose in the granting of the
origivad 1 and we ar® finftg that the complete ° ty

of Defendants-Appellees is mining the pmmiws for the past

twenty-one years entitles Plaintiffs-AppoUants to forfeitum
and to termination of this lease.

I

1
t
^
i
t
1
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We choose to follow the prevailing law dimughout the
country which is that a mintral lease is limited by the implied
conditions that it must be perfomed in a reasonable tim. See
the cases cited in 60 A.L.It. 90I et. seq. and 76 A.L.R 2d 721
et. seq.

See also M v Bamt+A* ; 117 LA. 1023, 42 So. 489. In
this cese which was similar to the case at bar, the court held
as Vllows:

"We a with plaantiffs that the sole and exclusive

obligation of the contract was to exploit the land for oil

and ps, save only that, in case of delay in fidfiUins that

obligation, defendant should pay, by way of penalty or

liquidated ges, $4 for every thrae months'delay. In

other words, the obligation to make these quarterly payments

was not an ahmmtive obligation of with that to

complete a well, and the ent of which would havr, been
as effocbW for fulfilling the contract but it was simply a penal

clam or accessory obligation, whose fidfillment would in no
wise contribute towards the fulfillment of the real obligation
of the eontract. . . . .

*4 If this stipulation for quarteriy payments were not a
mere pwid c , but wese an al ve obligation, the
lessee might, by maidng the payments, keep the hmd idle and

For the reasons set forth hereinabove, we hereby ostak
both Assignments of Ern>r of Plaintiffs-Appellants and we
reverse the Judgment of the Common Pleas Court of Stalk
County, Ohio and we d this case to said court for further
proceedings consistent with this opinion.

Putman, J., and McKee, J., concur

JOBN M. IONNO, et aL, lp

V.

GLEN-GERY CORPORATION, Oefendanta.

Case No. 79-1151.

Court of Appeah of Ohio, Stark County.

Attorney for Plsinti[fa.
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lonno v. Glen Gory Corp, Not Repaa t In N.E.2d (1981)

Attormey for Defendant Glen-Gery Corporation.

Attorneys for Defendant C nt Brick Company, Inc.

E. That "Joint Exln'bit E", hereto attached, is a true and
correct copy of a deed from Oscar Wdliam Menges, tor,

to Dolores T. Menges, GMntM dated November 6 , 1965,
received for remd December 21, 1968, and recorded in

Volume 3196, at page 252, Stark County Deed Iteconds.

Attorney for Defendants Richard
James, Jr, and Ke t James.

Demis

AGBtEED STA',I`E OF FACTS

The parbes, being John M. Ionno and Lucinda S. Ionnc

p` , and Glen-Gery Corporation, Crescent Brick
Company Inc., Richard James, Jr., and Kennit James,

defendants, hereby apxd that the followwin$ faets may be

acoepted as true for the purposes of the trial of this case:

A. That "Joint Exhibit A", hereto attached, is a true acad
correct copy of a Coal and Clay Lease pc on or about

Sep 14,1960, by aml between osm Wwmiam Mmses

and Dolores T. Menges, as Lessors, and Natco Corporation,
as Lessee, and sabsequently recorded in Volame 123, at page
442, Stark County Lease Records.

B. That the name of Natco Corporation was changed to

"Fuqua Industries, Inc."; and "Joint Exhibit B", hereto
-s is a true and coffm copy of an "Assignment of
Coal and Clay Leases", dated March 31, 1968, from Fuqua
In `es, Inc. to Glen-Gery Shale Brick Corpomdon, which
was remded in Volame 154, at page 323, Stok County Lease
Records.

*5 C. the name of Glen Gery Shale Brick Corporation
was chifted to "Glen-Gery C tion"; and "Joint Exhibit

C", hereto attached, is a true and correct copy of a

Meano of Sublease, by and between Glen-Gery

Corporation, as Sublessor, and Richard James, Jr., and Kermit

James, as Subles , executed. May 18, 1978, but effective

Jm 17,1976, which is recozded in V e 193, at page 337,
Stark County ne .Reoords.

D. That "Joint Exhibit D", herft attached, is a true and
correct copy of an Assignment from Glem-GM Co tion,
Assignor, to the defendant Crescent Brick Company, Inc.,
Assigpee, daW October 16, 1978, which was recorded in
V e 194, at page 872, Stark County Lease Records.

F. That "Joint Exh1bit F", hereto attg&4 is a tcue and correct
copy of an A strators° Deed from Don E. Caplea and
Paul H. Menges, . strators of the Estft of Dolores
T. Menges, deceased, to John M. Ionno and Lucinda S. Ionno,

or survivor, dated October 12,1978, and raocrded in Volame
4109, at page 313, Stark County Deed Records.

G. That "Joint Exhibit G", hereto attached, is a true and
coma copy of a letter, dated August 29, 1979, from

the plaintiff John M. lonno to the defendant Glen-Gory
Corporation.

H. That "Joint Exhibit H", hereto attached, is a true and
correct copy of a letter dated September 5, 1979, from
Doneild A. Stewark Vice-Chairmao of the defendant Glen-
Gery Corporation, to the plaintiff John M. Ionno.

I. That "Joint Exhibit I", hereto attached, is a true and cornect
copy of Check No. 239742 of Glen-Gery C tioq daW
S ber 7,1979, which was maiied to the plaintiffi.

J. That "Joint Exxhibit J", hereto attached, is a true and

correct copy of a letter dated September 18, 1979, fnom the

plaintiffs to the defendants Glen-Gery Corp. and C t

Brick Company, with which Check No. 239742 was returned

K. That no mining tions have been conducted by the
defendants or their pred or on the leasedp , except
for test-drilling on or about 1964.

L. That plaintiffs bacme the successors m inte.rest and sole
assignees of the Lessors' interest, rights and obligations under
the subject Lem (Joint Exhi"bit A) as of the date of the
conveyance to plaintiffs (Joint Eahibit F).

Dated Januaiy 9, 1981.

COAL AND CLAY LEASE

TMS AGREEMENT, made at East Canton, Stark County,
Ohio, this 14th day of September, 1960, effective as of
September 1, 1960, by and between OSCAR WILLIAM
MENGES and DOLORES T. MENGES, husband and wife,
of R. D. 2, East Canton, Ohio, hereinafLr called the
"Lessors," and NATCO CORPORATION, a Pennsylvania

I Wes 0 2012 Thomson Reuters. No claim to original U.S. Govemment Works. 4
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c tion, having its principal office at 327 Fifth Avenue,
Pitts 22, Pennsylvania, her ° called the " "

SSE$`H: '

*6 That the I-essors, for and in consi on of the

mnts, royalties and covenants here` set forth, and to

be paid, kept and performed by the Lessee, does hereby

gmnt, demise and to mine let and lease unto the Lamm,

its successors and assigas, all the merchantable, mineable.

and unable coal in the No. 5 and No. 6 vat of coal and all

the merchantable, mbicable and usuable clay wluch may be
removed or recxovered by either the ' method, or

by the strip mining method of mining, and which is in, on or
underlying the following described premises:

Situated in the Township of Oanaburg, County of Stark and
State of Ohio: and known as being a part of the N. E. and

pact of the N. W. Quuter Section #15, Twp. #18 (Oanaburg)

RgmNorth of the Ohio River Base and East of the

P lv '-Ohio Meridian, beginniW at the Northwest

corner of said Northeast Quarter and rtuining thence East on

the North line of said Quarter 20 and Sg/gpp chaW to the

No t corner of the tract conveyed to B. F. CbrioweU by

in Vol. 154 page 145, Stark County Records,
thence South 3 degress West with the East line of said tract

40 and S9/lop chains to the South line of said Quarter, thence

West on said South line 0.68 of a chain to the center of the

road; thence West with the center of the road the following

courses and di : North 46 de-grees West 11 and 4/10

chains; North 55.5 degrem West 4 and 5/lo chains; South

58.5 degren West 4.25 c ; South 70.75 degmes West
4°75 chains; thence West still with said road into the said

Northwest Qmtcr 2 and 25/xpp chains; and ffience North

45,75 degrfts West 10 chains to the South line of a tract

conveyed to Frank Stackey by deed recorded in Vol. 554 page

505 Stsrk County Deed Records; thence East 2.8 chains to a
corner of said icact so conveyed to said CrisweR as aforesaid;

thence North 3 degrees East along the West line of said tract

so conveyed to said Criswe1128.5 chains to the North line of

said Northwest Quaftr, thence East on said North line 8.3

CWM to the place of beginning; contWning 99 and 25/tpp
aa°es.

ExOqythW however frcun the above all those catak coal and
clay rights as set forth in a certWn conveyance dated hme

8, 1924, from Ann& E. Criswell, et al, to Frank Bollin,ger as

reoorded in Vol. 16 page 256 Stark County Lem Records to
which reference is hereby made.

Also excepting the following described premises, to wit -

being apartoftheNorthwest Quwter ofSec.15, Township 18
(urg) Rmge 7, Stut County, Ohio and is bounded and
descn°bed as follows: Beginning at an ironpin at the Northeast

comer of said Quarter Section; thence South & degrees and
30 minutes West along the FAg line of said Quarw Section a
distance of 858.6 feet to an iron pin which is the true piace of

be °° of the tract hereby described; thence co ' ce
South 4 degrees and 30 minutes West along the East line

of said Quarter Section a distance of 1444.0 feet to an iron
pin in the conter of the oid road; thence Sotrth 77 degrom

and 39 minutes West along center of old mad a' e of

141.8 feet to a point in the center of the brlck payement of

the Lincoln Highway; thence North 58 degrees and 4 minutes

West a distance of 212.8 feet to a point in the br1ck pavement;

thence North 45 degmes and 30 minutes West a distame of

600 feet to an ironpin; thence South 75 de es 8' tes East

a distance of 237.6 feet to an uon pin; thence Noith 4 degren

and 30 minutes East distance e of 1136.3 feet to an iron pin;
thence South 77 degrees and 2 minutes East a distam of
553.8 feet to the true place of beginning and con '' 1830
acres of land.

*7 Also excepting the following tract being part of the

No t Quarter of Section #15 Township #18 ( )

Range begkning at the Southeast corner ofthe firat above

described 99.25 acre tract; thence North 88 degreeg West 44

and $$/tpp feet to the point of intersection of the Qumler

Section line with the center of the old road; ftm Westward
with the conter of the old road the two follo '

North 46 degrees West 752.4 feet thence North 55 degrees 30
minutes West 297 feet; thence South 86 degms 57 mimtcs

East 866 feet; thence South 3 degrees West 647.07 feot to the
place of be '' containing 6.35 acres of land, be the same

more or less but subject to all legal highways. Property to be
leased conta' ' 74.6 acres more or less.

TOGETHER will all and singuW the rights, prnvileges,

licenm and amements necessary and incident or in anywise

appertWning to the proper prosecution of the business

of miumg by either the strap mhiing method or by the

deep miniq method, as well as the stripping, removing,
port'sng, preparing and selling of said coal in the No. 5

and No. 6 veins and/or clay; including, but not limited to,
the right to prospect and test drill the domised prmim for

the purpose of ascefthiing the presence of merchantable,

mineable and usable coal and/or clay; the right to enter upon

said pmmises at a and all times; a right-of-way on and over

the swftm and/or submfte of the demised premises and

YVestl 0 2012 Thomson Reuters. No claim to original U.S. Govemment Works. 5
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any hind on which a right-of-way or easement for access to or

a said premises is located, for all neemary roads,
power 16nes, haulage ways, air or ventilating shafts, escape

ways and drainage holes, andthe right to construct and a'sethe
same; the right to use so much of the surface or e

of said premises as may be necessary for st ' coal or

clay and depositing refuse and ov ; and the right to

erect on said proWses such buildings, struc

as may be necesury or incident to the proper prosecution

of the business of mining. stripping, removing, producing,
hinsporting, preparing and selliqg of coal andJor clay.

Lmm t the right to sell and remove from the domised
premises Smve1, smd, rock and any material other cosl
or clay, provided that the removal of the same shall not be
swhas tointerfere with cumnt futum tions by Lessee
under the term as herenn provided in this Lem.

month h the term of this Lem with resped to
royalties or rents earnat for the preceding calendar month:

(1) Ten cents (100) per net ton oftwo thousaM (2000) pounds
for all clay so mined and removed fm the doWsedpromises;

(2) Twenty-five cents (250) per net ton of two th d
(2000) pounds f®r all coal &om the No. 5 vein so mined and
removed from the demised premises;

(3) Thirty-five cem (350) per net ton of two thousmg (2000)

pounds for ait coal ftm the No. 6 vein so mined and removed
fiom the demised premises;

(4) One and one-half cents (1 1/20) per net ton of two
thousand (2000) pounds for all coal or clay mined on other
premises and hauled or tansported on, under, through or over
the dmbed praWses.

Lessee agms that Lmee shall not at anytime during the term
of this Lme, unless Lessors grant permission in writing so
to do, ccmdwt MWW tions within a rectangle on said
pmnins, on which a house and barn are now located, which
rectangle area has its west end 60 ft. west ofand parallel to the
west end of the barn, its north side 40 ft north of and paraIIel
to the north side of the barn, its east end 130 ft east of and
parallel to the east md of the house, and its south side 65 4fi.
south of and parallel to the south side of the house.

*8 It is fiarther agreed that L sWl have the right
to ftuport coal and/or clay mined upon Iands other thm
the land herein leased, matmials, equipment and lies,
over, dvough or under demised premises, and Lessee shall
have the right to use the surface and sub-surface of the
demised premims, and all roads, dmins, airways, power lim
and structures on said demised premises, and the fixturu
and equipment relatmg' thereto for such purpose and for
de7witing on or removing from the demised premises ground
and euth, unusable coat, unusable clay, ovedmrden, and
otherwaste materials incident to niining ons, as ndning
conditions may require, provided Lessee has the same or
reciprocal rights on a4t . g haWs and any excess spoil
or other waste matmW from strlpping on adj .
and deposited on demised premises shall be gmded to the
approidmate contour of the demised premises.

Lessee covenants and agms to pay Lessors as rent or
royalty for all coal and clay mined and removed from the

demised s and for ftnsportation ofcoal or clay under,
through, or over the same, the following amounts, which

shall be payable on or before the 20th day of each calendar

Lessee shall pay to Lessors as minimum rent or royalty

the sum of Three Hundred ]l3ollars ($300.00) per year for
the first two years, and beginning September 1, 1962, the
mWmum royalty shall be Six Hundred Dollars ($600.00)
per Year• The minimum royalty for the first year is payable
forthwrth uPon the execution and delivery of this Lease. The

mimmum royalty for each seicce ' year shall be due at the

annivemary date of this Lease. All sums paid on account of
minimum rent or royalty shall be credited agains t the amount
or amounts that shall theaeaRer become due for or on account
of the removal, mining or hauling of coal and/or clay as
provided in this Lease.

Lessee shall keep complete and accurate of all coal
and/orciaymined and removed from the leasedp rmlim, and
of all coal or clay hauled on, under, through, or over the same,
and after the commencement of m° ° operations on said
premises, shaU furnish Lessors a statement thereofat the time
of paymeW ofrent or go es as herein provided.

It is further understood and Weed that Lessee shall be the
sole judge as to what is usable, mero le and mineable
coal and/or clay, and its decision or dxisions in this respect

be final and bin ' insofar as the terms of this Lem
are concerned.

*9 It is further agreed that the Lessm shall not be liable
to Lessee for any damages to Lessee°s ' ment, unless the
same she be caused by Lessors, or their agents, or under their
direction.

Lessors hereby release and waive any and all right to swface
support or claims for damages by reason of the subsidence of

^ V*SUMNar 0 2012 Thomson Reuters. No claim to original U.S. Govemment Works, 6
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the surfam ofthe demisedpremises, or the removal themf, or
of its mqToil, or for the desbuction orremovai oftrms, emp,
ditches f ,lanes, sprmp or water wurses, and Lessors
heieby waive a relcuse Lessee any and all liability for
damages to the Lessor or their assigns resulting in anywise
ftm the removal of said coal andlor clay.

Lessee covenants and agrees that it will oDndact its mini-
ons in ac ce with good mining pmedee and in a

proper and s° er, and that it wlll comply with all
valid laws not in force or which may hereafter be enwW

g to and regukft the mWng o tions herein
con ' and that it will proted and in fy the
lmwrs finm and against atl liability, c° and damages for
injany to the persons or property of others, which includes
the ' on of their water supply, catisod by the Lmn in
opomting under this Lem,

Lessee agrees that in the event
Lease

payment of the rent or royalty
under the terms of this is not made within thirty

(30) days after the same shall become due and payable, or if
the Leme shall fail to keep and perform any of the cov ts
on its part to be kept and performed, and such default shall
continue for a period of thirty (30) days after notice in writing
shaff have bew given to the Lessee, then this at
the option of the I,essoas, become null and void and of no
fiuther force or effect.

te on of mmmg tions on the
shall be not less than Nine Hundred Dollars ($900.00)
per anmm. Hauling over the demsed promso from other
property, after the completion of mining operations on the
demised pmparty, shaU be confaned to one (1) road, which
shall be iocated by mubW agreement of the parties.

*10 All the a ents, covenants provisions and privileges
offts Lem shali innre to the bmefit of and be bWding Won
the parties, their bevs, executm, stMtors, SUOMSM
or assigns.

IN WMUS WHEREOF. the Lessors have si this
Lease and the Lessee has coLW the same to be signed and
its c te seal attached by its daly authorized officers, the
day and year fim above written.

STATE OF OHIO

STARK COUNTY

SS:

Before me, a Notary Public in and for said County and State,
pemnally William Menges and Dolores T.
Menges husband and wife, who acknowledged that they
signed the foregoing Lease, and that the same is their free act
and deed.

It is agrwd that if the opamtions conducted by Lessee under
this be such as to prevent the use ofthe lane orroad
to Lessor's buildings. then Lessee shall provide for Lessors a
road to sach buil ' to or better than the road as it
exists at the taime of execWon of this Lean.

The Lessors covenant and agree that so long as the Lessee
keep, perform and observe all the obligations, covenants

and agmenmis of this Lem on its part to be kept, performed
and observed, I.essa shall occupy and enjoy said leased
premises free fmmanymolestation or ° ce from Lessors
or any other person.

This at the option of the I,essee, be and remain
in fall force and effect so long as Lessee shall pay the
rent or royalty harem provided, and until all the mineable,
merchantable and usable coal andlor clay, upon, in or under
the Iands herein demised shafl have been aasted; provided,
that the right herein given Lessee to use said preniises
in connection with mimng' tions conducted on other
premises dWL at the option of Leswe, survive and oontinue
thereafter, so long as Lessee shall pay or cause to be paid
to Lessors the rent or royalty heroin provided, which, after

IN TE ONY WHEP.EOF, I have hereunto set my hand
and affixed my official seal at East Canton, Ohio, this 14 day
of Sep , 1960.

OPINION AND JUDGMENT ENTRY

This mew e on for trial and all parties were

rqmented in Court, John lonno and Lucinda lonno, the
Plainti8&, rqnsented by Attomey Dale Evans; the Glen-

Gary Corporation was mramted by Attorney Donald W.

Raley; the Crescent Brick Corporation was mpresented

by Attomeys Geae Bambart and Scott Sandrock. The

James Brothers were represented by Attomey Ronald W.

Dougberty. t to agremmt of the parties. the matter
was presented to the Court on a siipulation of the evidence
and no ftuther testimony was presented in Court.

The Plaintiffs seek to set aside and cancel a catain lease
for coal and clay entered into between Oscar William
Menges and Delores T. M , husband and wife, as
lessors to the NATCO Co °on as lessee, said lease daW
SSepkmber 1, 1960, and recorded in Vol 123, Page 442

I Y#t2sti 0 2012 Thomson Reuters. No clalm to original U.S. Govemment Works. 7
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of the Stut ty Lea e Record. NATCO Corporation

Fuqua In es, Inc. and saabs ly Fuqua

bxhmtries, Inc. assigaed their lease to Glen-Gery Shale Brick
Company, which subsequently became known as Glen-Gery
Corporation. Glen-Gery+ Corpomtion assigned coal and coal

.' g rights to Richard James, Jr. and Kermit James, who

es herein after the instltatlon of the ori °

actson. Gkn-Gay then assigned its rights in various leases to

the Crescent Brick Company, Inc. which assl ent included
its interest in the clay rights on the Menges property and also
the lease to the James Brothers.

has carefidly reviewed the findings in that case to see how
they oompare heroin.

Unlike the Beer case, there is no intmt to WxuKlon the lease
by the lessee shown in our present case. The Bea case
aLw rests on the fact that there were no e"mss provisions
for cancellatlon contained in the lease. In our instant case
there were express provisions for cancellation. The Beer case
firther holds that where cames of forfeiture are speclfied,
others camot be implied We hold a y hen;in.

I
I
I
I
I
I
I
I
I

The Plaintiffs, John M. lonno and Lucinda I , acquired
title to the real estRte, thereby bwaming assignees of the
lessors' interest by A s Deed dated October 17,
1978, and recorded in Volume 4109, Page 313 of the Stark
County Deed Records.

The Plaintiffs seek to set aside the lease henin for the
foffowing r .

1. Inadequacy of consideration.

2. Faihue to develop or to institute mining proceedings within
a reasonable time.

3. Failure to pay the arnial advanced royalty on time even
though it was tendered within the 30 day grace period.

4. Division or sepamtion of rights under the lease to various

sub-lessees in contravention of Chapter 1513 R.C.

The Court having reviewed the stipulations; having reviewed
the various anas ts aff n thwe transactlons; and
having reviewed the applicable law, finds that the original
1 into between the Menges and NATCO
contained express covenants relative to cancellation or

' tion. The Court finds that the express terms of the
leme werenot violated and fmther that the paymmt that was
due was made wlthin the grace period set forth in the original
lease.

*11 TU Court finds no violations of the provisions of
Chapter 1513 Revised Code that would provide relief for
Plaintiffs.

Tbe Court fmther finds that no demand was made on the
lessees to begin mi ° nor was notice given to the lessees
that any covaiW of the Iease breached other than ea to
the late payment. Plaintiffs rely on the case of Bea v Griffith

(6105 2d 119) in support of their contentions and this Court

There are two other circtmtances that cause this Court to rule
in favor of the Defendants °. First, the age-old maxim

that "the law abhors forfeitures." Second, the fact that the

Plain ° had other adequate remedies either at law or equity.

In our present case an absolute forfeiture, withoaat giving the

lessees the oppoMmity to rectify their non-action would work

an unfw burden upon them. Obviously the onguW' lessors
were not dissatisfied with their lease for abnost 18 y .

There is no evidence that they sought legal relief or made

claims of any kind. A more opriate remedy herein woidd
appou to be either(1) anaationin equity to enfomeprovisions

of the lease, (2) a dec ory judgment to declue the rights
and obligations of the parties, or (3) an action at law for

damages. Plaintiffs have attempted neither of these remedies,

but instead have gone directly to the remedy of forfeiture.
This Court camnot sustWn their position.

A y'n this instant case, the passage of time has worked
to the detrimmt of the landowner due to inflation and the
current price of niinerals. However, this is not justification
for cancellatlon or forfeitm. Had this action been brought by
the Menges, who waited patiently for eighteen years, to have
their land mined, the Court might bave been inclined to take
some wtkm in favor ofthe land owner. However, no apparat
demand having been made by the Menges to the lessees to
begin mmmg operations, and the Plaintdl's having purchased
said real estate with fnll knowledge that a valid lease existed
on said real estate, the Court will leave them as st fmds them.

It is therefore ordered that j t herein be rendered in
favor of the Defendants Glen-Gery Co on, Crescw
Brick Company, Richard James, Jr., and Kermit James, and
against the Plaintiffs, John M. Ionno and Lucinda lonno.

It is further ordered that costs heaein be taxed to the Plaintiffs.

FINDING OF FACT AND CONCLUSIONS OF LAW

Vkstl 0 2012 Thomson Reuters. No claim to onglnal U.S. Gavernment Works. 8
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Pmuant to motion Bled by the Plaintiflk herein, the Couit
hereby sets forth its Finding of Facts and Conclusions of I.aw

even though the Court feels that its Opinion and Judgment

Entry heretofore filed satisfies the requirmmts of Rule 52
and if'ically the Iast paragraph of said Rule.

'12 The Court makes the follo ' Findings of Fact:

1• Owsr William M es and Delostis T. Menges, husbmd
and wife, entered into a lem to the Natco Corpoiation dated
S 1, 1960.

2. Said ltase was thereafter asslped by Natco to Glen-
Gery Shale Brick Company, later known as Glea-Gers,
Co 'on.

3. C31en-Gery Corporation assigned coal and coal
tigbts to Richard James, Jr. and Kermit James.

4. Glen-Gery Corpomtion assigned its rights in said lease to
the Crcwmt Brick Company, Inc.

S. Plaentet3Fs John M. lonno and Lucinda lonno acquired title
to the real estate by adminimmm deed dated October 17,

1978, and recorded in Volume 4109, Page 313 of the Stark
County Deed Records.

6. Plaintiffs John M. lonno and Luciuda lonno succeeded to
the rights of the Menges in the original lease dated S r
1,1960.

7. The origznal lease dated September 1, 1960, and recorded
in Volume 123, Page 442 of the Stark County Lem Records
is stlll in fiill fatce and, effect.

1. The rights of the pardes are determined solely by the lem
daW September 1,1960, and recorded rn volume 123, Page
442.

2. There was no violation of the provisions of said I nor
were any covenants thereof breached.

3. Them is no violation of the pmvisions of Chapter 1513 of
the Revised Code of Ohio.

4. Them is no sho ' of an intent to abandon the lease by
any of the Defendants herein.

5. Theae was an adequacy of consideration herein.

6. Judgment should be rendered the Plaintiffs and in
favor of the Defendants as to aII issues herein.

The Court makes the follo ° Conclusions of Law:

I. The rights the pardes are dewniined solely by the lease
dated sqtember 1, 1960, and recorded in Volume 123, Page
442.

2. There was no violation of the provisions of said leme nor

were any covenants thereof breached.

3. There is no violation of the provisions of Chapter 1513 of
the of Ohim

4. Thm is no sho ' of an intent to abandon the lesse by
any of the Defendants herein.

5. There was an adequacy of considerat ►on herein.

6. Judgment should be rendered ag ' t the Plaintiffs and in
favor of the Defendants as to all issues herein.

^ 8. No violation of the tam of said lease have bow shown to

the Court odwr than a late payment of annual advance royalty
which was paid within the gmee period.

I
I
I

9. There wete no mming o °ons begun on said land prior
to the fifing of this law snit.

10. There was no notice given to the lessors of any breach of
covenut of the lease nor any request made to the lessees to

ilons.

The Court mim the following Conchusions of Law:

IEnd of Document

I

JUDGMENT ENTRY

For the reasons set forth in the Mem -Opanion on
file, we hereby 1ficaUy sustain both Assi ents of Faror
zsised by Pla° ' llants and we reverse the J ent
Of the Common. Pieas Courc of Stark County, Ohio, and
we mmiand this case to said court for fudher P
consistent with this opinion.

® 2012 Thomson Reuters. No claim to oe9gina9 U.S. Govemment Works.

V*Stl 0 2012 Thomson Reuters. No claim to origanal U.S. Govemment Works. 9



I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

Morr9aon v. Petro Evalauation Serv., inc., Not Reported in N.E.2d (2005)
169 as Rep. 575, 2005 -0hlo- 5640

2005 WL 2715578

CHECK OHIO SUPREME COURT RULES FOR

ORTING OF OPINIONS AND WEIGHT OF LEGAL
AOTZiORITY.

Court of Appeals of Ohio,

"ct, Morrow County.

Robert MORRISON, et al. Planntiff-Appellee
V.

PETRO EVALUATION SERVICES,
INC. Defendant AppeIlant.

No. 2®04 CA 00®4. 1 Decided OCt. 21, 2®®5.

Civil Apped from Morrow County Court of Conimon Pleas
Case 25,113, Affimed.

Attoraeys and Law Firms

John Banigton, Wooster, for Plaintiff-Appellee.

Timothy B. Pettorini, Tricia L. Plant, Wooster, for Defendant-
Appellant.

Oplnion

HOFFMAN, P.J.

*1 111) Defendant-appellant Petro Evahiation Serviees,
Inc. appeals the March 16, 2004 Joumal Entry of the Morrow
County Court of on Pleas.

STetTEMENT OF THE FACTS.l10'D C,ASI's

well or wells on the leased premises cqAle of produdng

oil or gas, but in the event all such wells are shut in and not

producing for any reason beyond the reas le control of

Lessee for a continuous period of sixty days, then, thereafter,

Lessee shaU pay to Lessor arental ofOne Hundred Dollars for

each month following the end of said sixty day pcriod during
which all suchwells areshutin, which paniaybe made
by Lessee monthly, or annually....

(151 665. If operations for a well are not commenced on said

land within one months ofthe date ofthis lease, this lease shall
terminate as to both parties unless the Lessee or his assigns,

on or before that date, shall pay or tender to Lessor or his

successors or assigas, the sum of $1.00 + O.V.C. Paid up

lease upon signing which shall operate as a rental and cover
the privilege of deferring the conimencement of a well for 12

months from said date. Lessee will pay said rentals anmmUy.

This lease shall not krminate for bihire to pay rental for any

period or anypart ofthe leaseuntilandunless Lessor gives
Lessee written notice by certified mail of the failure to pay

such rental and said rental is not paid within ten days of the
receipt of said notice by Lessee." (Emphasis added).

{16} In Jnne of 1987, awellwas drilled onappellees' property

at a cost of appro ° tely $67,000 to $70,000. Beemm sour

sulphurgas was coming out of the hole, rock and soil analysb

samples were taken. The samples revealed the well produced

sour gas, which has a high sulfur content and needs to be

"scrabbed" to get rid of the hydrogen sulfide before it can be

used for domestic purposes. Without scrubbing, the sour gas

caanot be used for domestic purposes, but can only be sold

to facmers or anyone else who dries corn When the we19 was

drilled in 1987, appellant did not have access to a scraibbing
facility.

(12) Plai '-appellees Robert and Karen Morrison own
app ximately 70 acres of land in Perry Township, Morrow
County, Ohio.

{13} On or about June 20, 1986, appellees, as lessors,
executed and delivered to appelhmt Petro Evaluation
Services, Inc., as lessee, an oil and gas lease covaing the
a "mate 70 acres. The oil and gas lease, which was
recorded on June 24, 1986, in Volume 128, page 672 of the
Morrow County Records, stated, in relevant part, as follows:

4 4) "3. This lease shall remain in force for a pfimmy torm
of one year(s) and as long thereafter as operations described
above are being conducted on the premises, or oil or gas is
pmdeaced or is capable of beingprodrrcedfrom the premises.
This low shall continue in full force as long as there is a

(171 In June of 1988, appellant sent llees a check in the
amount of $1,200.00 to cover the shutinrentals for the period
September 15, 1987, to September 15, 1988. No further shut
in rentals have been paid.

*2 (18) Thmafkar, in 1991, the Ohio Dqmtmmt of

Natural Resources conbcW appellant in regard to plu '

the well. In response, a separiitor and gas line were bmught
to the well site in order to convince the Ohio Dep t of

Natural Reso the well should not be plugged and was

capable of production. In a letter dated June 10, 1991, from
appellant Petro Ev"tion to the Ohio Oil and Gas Review

Board, appellant indicated the well was "capable ofproducing
oil and/or gas in commercial quantrtdes" and "pipelineeight

(sic) ofways are curnntlybeing negottatGd." Transoript at 26,

I Vklsttaw 0 2012 Thomson Reuters. No claim to orriginai U.S. Govemment Works. 1
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{19} On or about October 8, 1993, a s signed an
affidavit stating as follows:

{110} "a. The well is capable of p roducing natumi gas and
oil in paying tities.

{i 11 }"li. The loss of my 1/8 income from this well and the
500,000 cubic feet of free gas per year is unjustifiable.

{I 12) "c. I am able to hook up my corn dryer and use this
well for my own use.

{113 }"d. 1 kmow of no environmental problems on this
well."

{t 21} On July 1, 2002, appellW fileda Motion for Summmy
Ju ent, arguing that the well was neather a producing well
nor a well capable of production and, therefore, the od and
gas lease was not valid and no shut in royalties were due
under the same. Appeflant, in its motion, fuather argued that
the lease had aMired by its own terms and, therefore, no shut
in royaNes were due.

*3 {122} After the trial court denied appellant°s motioa ►,
the case proewded a bench trial. At trial, te ° ony was
adduced that in July of 2002, appellant had ° Fed a sales

line to the p' ' e which coWd be used to bansport the gas
to a scnibbing fwility.

{114} APPelke Robert Moirison testified the purpose of

the affidavit was to ensure the Ohio Dqwtment of Natural
Remumes did not plug the well.

{115} On or about December 2, 1999, appellee Robert
Moffison sent a catified letter to appellant stating as follows:
"Shut in fees doe from Sept.15,1988 thmgh Sept.15,1999
now total $13,200 as spelled out in pamgraph 3 ofthe ofl and
gas lease ." However, llees did not receive any shut-in
royalties from llant in response.

{i 16) Thcreaftr, on September 25, 2000, appellm filed a

complaint a' t appegmt in the Morrow County Court of
Common Pleas, alkging, in rel as follows:

{117} "3. Prior to July 15, 1987, a well capable ofproducing
oil and/or gas was completed on the premises belonging to
the p' °ffi pursuant to the provisions of said lease attached
as Exhibit A h .

{i 18) "4. As a result of c' ces beyond the reasonable
control of Lessm such well was shut in and not producing on
or a4ter July 15,1987.

{119} "5. On or about June 13, 1988, dcfimdant sent a letter
to ° tifls regarding the shut in royalty payments and paid
to plaintiffs the of $1,200 to cover the shut in royalty
payments for the period from September 15, 1987 through
September 15, 1988....

{120} "6. Said weIl has rernained shut in through the present

time, bat t has failed to make the payments due
monthty or annuallY since September 15, 1988, to plaintiffs'
damage in the aneount of $14,400 tbrough September 15,

2000, plus WWost and continuing at the rate of $100 per
month after September 15, 2000."

{y 23) As memodalized in a JounW Entry 16,

2004, the trial court found appeDant owed appeUm "a shut
in rental, being the sum of $100 per month for each month
since September 15, 1998, in the total amount of $18,700 as

ofMuch 15,2002, plus ° t at the mte of 10% per annum

from the date of this Joumal Entry." The trial court, therefore,
granted ' pdgment in favor of appeUm and agemst t
in sucla asaount.

(124) Appelbmt now raises the foll g assig®meats of
error on appeal:

{125 }"1. THE TRIAL COURT ERRED IN ITS RULINGS

AND IN I'TS RPRETATION OF THE LEASE

THAT THE LEASE DID NOT EXPIRE BY TTS OWN

T S, IT WAS STILL VALID IN ITS SECONDARy
TERM WHEN NO SHUT-1N ROYALTIES WERE PAID
AND THE WELL WAS NOT PUT INTO ACTUAL

PRODUCTION. AS SUCH, THE TRIAL COURT ERRED

IN D G DEF ANT/APPELLANTS MOTION
FOR S Y RMMENT, D ED ICT
AND FINDING FOR THE PL S/APPELLEES IN
iTS JUDGMENT Y.

(126) "II. THE TRIAL COURT ERRED IN RULING
THAT THE WELL IS `CAPABLE OF PRODUCING'
WHEN THE UNDISPUTED EVIDENCE PRES AT
TRLkL SHOWED THE WELL WAS ONLY CAPABLE OF
PRODUCING `SOUR GAS'.

{l 27) '[II. THE TRIAL COURT ERRED IN RULING
THAT THE DEFENDANT/APPELLANT IS ESTOPPED
FROM C G THE LEASE EXPUtED SINCE THE
PLAINTIFFS/APPELLEES FAILED TO PRESENT
NECESSARY ELEMENTS OF ESTOPPEL AT TRIAL."

I Y
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{128} Appellamt, in its fust assi ent of error, opes the
trW court amd m entering judgment in favor of appellees
since the well was neither a producing well nor a well capable

of p on and, therefore, the lease was not valid and no
shut-in royalties were due under the same. Appellant Anther
apes the 1 expired by its own ftm and, therefore, no
shut in royalties were due under the leaso. Appellant, in its
s assi t of error, contends the trial court erred in
holding the well was "capable of prod •"

{129} The gencriii rule is conuum should be consftued so
as to give effect to the intention of the parties. Employers'
Liab. Assur. Corp. v. Roehm (1919), 99 Ohio St. 343, 124
N.E. 223, syllabus. Thus, it is a fun tal principle in

contract. 'on con. . should "be interpreted so as to

carry out the intent of the parties, as that intent is evidenced
by the conbzMW language." Skivolocki v. E. Ohio Gas Co.
(1974), 38 Ohio St.2d 244, 313 N.E.2d 374, para h one
of the syllabns. "The kftw of the parties to a contract is
preamedto reside inthe language tbeychose toemployin the

agrccnwm." Foster N'fieeler Enviresponse, Inc. v. Franklin
Ct,y. Conmvention Fwiltties Auth., 78 Ohio St.3d 353, 361,
1997-Ohio-202, 678 N.E.2d 519, citing Kelty v. Med. Lafe Ins.
Co. (1987), 31 Ohio St.3d 130, 132, 509 N.E.2d 411.

*4 {130} During the course of the judicial examination of

a coaftct, the reviewing court should give the language of

the ' nt its plain and ordinary meaning unless some
other mming is evidenced within the document. AI er
v. Buckeye Pipe Line Co. (1978), 53 Ohio St.2d 241, 245,
374 N.E.2d 146. If the terms of the contract are determined to

be clear and i , the interpretation of the IaWmgc
is a question of law reviewed de novo on appeal. State ex
rel. Pnrsons v. Fleming, 68 Ohio St.3d 509, 511, 1994-
Ohio-172, 628 N.E.2d 1377. Under a de novo review, an

appeUate court may interpret the language of the conbW

tuting its interpretation for that of the trial court. See
Graham v. Drydock Coal Co. (1996), 76 Ohio St.3d 311, 313,
667 N.E.2d 949. Only in the event a term of a c®atra.ct is
determined to be ambiguous will the matter be la.beled as a
question of fact. Inland Re,fase Transfer Co. v. Erowning-
Ferris I Mes ofOhio, Inc. (1984), 15 Ohio St.3d 321, 322,
474 N.E.2d 271.

(131} With mpvt to oil and gas 1 , the Supreme Court
of Ohio, in the case of Harris V. Ohio Oil Co. (1897), 57
Ohio St. 118, 129,48 N.E. 502, stged as follows: "The rights

and remedies of the parties to an oil or gas lease must be
determined by the term of the written instrament, and the law
applicable to one form of lease may not be, and ge y is
not, applicable to another and different form. Such kam are
conftcts, and the tmms ofthe contract with the law applicable
to such terms must govern the rights and remedies of the
parties." See also Lake v. Ohio Fuel Gas Co. (1965), 2 Ohio
App.2d 227, 231, 207 N.E.2d 659.

{132} As stated supra,para h three of the oil and gas lease
in the case sub judice states as follows:

{133 }"3. This lease sbail ° in force for a pfinulry term
of one year(s) and os long therecfter as operations described
above are being c®nducted on the premises, or oil or gas Bs
producedor Is capable of being producedfrom the premtses.
This.lease shall continue in fnll force as long as tbere is a
well or wells on the leased premises capable of producing
oil or gas, but in the event ali such wells are shut in and not
prod%' for any reason beyond the reasonable control of
Lessee for a continuous period of sixty days, then, thereafter,
Lessee shallpayto Lessora rental ofOne Hundred Dollars for
each month follo ' the end of said sixty dayperiod during
whichall such wells are shut in, whichp ts maybe
by Lessee m , or ann ." (Emphasis added.)

made

{134} This clause, which is known as a habendum c ,

has two parts. The ft part, or the pfimary term, is of definite

dwWon and is one year in this case. The second part is

of indefinite duration and operates to extend the lease for

"as long thereafter as o ons described above are being
conducW on the premises, or oil and gas rs produced or is
cap¢ble of being produced from the prernfses. " (Emphasis
added). As noted by this Court in American Energy Services,
Inc. v. Lekan (1992), 75 Ohio App.3d 205,598 N.E.2d 1315,
"[i]f after the expiration of the primary term the condi '

of the s term are not continuing to be met, the 1
tmmates by the express tenzes of the contivA herein and by
operation of law and revests the L-and estate in the lessor."
Id. at 212, citing Gisfnger v. Hart (1961),115 Ohio App. 115,
184 N.E.2d 240.

*5 (135) At issue in the case sub judice is how long the

oil and gas lease remained in effect. As noted by appellant,
the lease requins one of the following conditions be satisfied
to keep the lease from expiring by its own terms (1) the

production ofoil or gas, or(2) the payment ofshut inroyaities

to extend the lease despite non-produc#ion. While appellant
argm the well is neither producing or le of producing

gas and, therefore, the lease expired in september of 1988,

I a 0 2012 Thomson Reuters. No claim to original U.S. Government Works. 3
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in acc® e with paragraPh 3 since no shut-in royalties
were paid afta such date to exftd the term of the lease,
appelloes arpe the well was capable of producing sour gas
and, th , was "capable of producing" and, therefore, the
lease continued in full force and eft°ect.

(136) In Tiissdale v. Walla (Dec. 23, 1994), Ashtabula, App.
No. 94-A-0008, 1994 WL 738744, the oil and gas leases
stated, in the habendum clause, as follows: ""2. TO HAVE
AND TO HOLD said promises for the purposes aforesaid
during the term of ten ( 10) years fi-om the date hereof [called
'pdmary '], and as long thereafter as ddftg opemtions
for oil and gas are conducted thermn, hereunder, or oil or
gas is produced therefrom heremder, and-or so long as said
premises are used for underground storage of gas as herein
provided."

{l 37) The Court, in Tisdale, in interpr ' the term
ep 99 as

used in such clause, held such term m
in paying quantities" and the gas produced for

the 'es' domestic use 1 did not serve to eatend the term
of the I . In so holding, the court in Tisdale stated at
page 3 as follows: "In Delta Ga,s Corp. v. T6aompson (Dec.
3, 1991), C.A.6 No. 90-6486, a condition in the habendmn

clause similarly provided that the term would extend as long

as oil was "produced" the eourt c®ncluded:

{138} "Deftdants raaintaim that production did not cease
if one considm the household use of gas by plaintiffs° son.
However, it is not disputed that no gas was produced for
sale° Production, as defined under the term of the lease, does
not include production for household use by the lessors as
the lease expressly provides for such use and no profit wss
generated by such production. See Cumberland Contacting
Co. v. Coffey, 405 S.W.2d 553 [ICy.1966] [production
in profitable quantities is requimd, as the payment of a
namable myalty is the object of leasing oil and gas rights]."
Id. at Fn 2." See also, Lekan, supra, in which this Court
held the term 'prod " rapured "actual uction" and
pota►tisl for production was not enough. Id at. 213.

{1 39) While, in this matter, the habendum clause cmtains
somewhat differen.t e than in Tisdale and requires the
well be either ` uced" or "capable of production", we fend
the same legal concept applies. We concur with appellant the
tecmm "p " in a babendum clause means "Produced in
paying 'hes", then the phrase "capable of pr •on"

" le of producing in pa ° quantities." Recently,means
the T S e Court reviewed a habendum clause in
a gas leasc that stated "[t]his lease shall remain in force

for a term of one year and as long thmafter as gas as ®r
can be produced." (Emphasis added.) The court held that "a
well is capable of production if it is capable of producing in
Paymg quantities ®nthout °addiftonal equapment or „
Anadarko Petroleum Corp. v. Thompson (2003), 94 S.W.3d
550, 558.

*6 {140} Thus, the issue becomes whether the well in
this case was capable of producing in paying tities. At
the trial in this matter, testimony was adduced the well has
never produced domestically usable gas and, at best, was
only capable of producing "sour gas". Testimony also was
adduced "sour gas" is not marketable, unless scrubbed, and
appellant has not obtained a contraot with a scnib ' ihcility.
However, we find the evidence supports the trlal court's
conclusion the well was capable of ucing gas [in paying
quanddes]. Even sour gas is mmkotable. The fact sWeIbmt
dgd not have ready access to a scmbbing facility in 1987, does
not ne 'ly mean access was not available or possible.

(141) Appellant advised the Ohio Department of Naunul
Raources in 1991, the well was capable of production in
commercial quantities and pipeline right of ways were being
negotiated. In July 2002, appellant was on appellee's property
installing a sales line to the pipeline which can umsport
the gas to a s ing facility. Appellant had discuaW
armgements to have the gas scrubbed. If the well was
capable of production in 1991, and in 2002, appellant was
preparitig to hansport the sour gas for scnibbing, appellant
has failed to demonstrate why it could not have made the well

capable of production in 1988. Hecause the well was capable

of `on, the lease did not terminaw in Sept ,1988,

and lleas were entitled to the shut-in royalties after such
time.

142} Appellant's first and second assignmaats of error are
overruled.

III

{143} Appellant, in its third assignment of error, argues the
trial court erz+ed in mfing appellant is estopped from cl .
the lease expired in SePtmber of 1988. We disagree .

{144} The tcial court, in its Joumal Entry, held, in relevant
part, as follows:

{q 451 "9. The Defardant's actions, since the commencement
of this case of instalfing a sales line, show an intention to treat
the Lease as being in full force and effect, which intention

Westt ® 2012 Thomson Reuters. No claim to origfnal U.S. Government Works. 4
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axon an samdant duty on the part of the Defendant to
perform its duties under the contract, mcludmg the duty to
pay accrued shut in rentals.

{146} "10. The Defendant is est cl '' g that

the 1 old tenninated prior to July, 2002, since by its own

acticns, from the commencement of this action, it ' ed a
sales line on the Plaent^f's" property."

(147) This COutt in Stiizlein v. Willey (Dec. 12, 1979),
Holmes App. No. CA-318,1979 WL 209691, held that "R.C.
5301 .01 prechxlft the concept that a [oil and gas] may
be "Yeborn by es 1" " Id. at 3. In that case, the appellee
contended certain statements endenced an intent to retain an
oil and gas lease in fall force and effect past its equadon
time. Tbis Court noted "[t]he lease had at the
time of the alleged statements, and the verbal statement would
be ° 've to either revive the lease, or to create a new
Ime. See R.C. 5301.01" Id at 3.

*7 {148} Having fonnd in oaa ysis of appellants first
and second assi ts of eczor the lease did not espire in
1998, bec it was "capable of ing'", the concept of
"reborn by es 1" we discussed in Stltzlefn is ° licable
here. We find the trial court properly found llant was

ftiMed from chfining the lease temdnated prior to July,
2002.

{q 49} llant's third assignment of orror is overtuled.

{1 50) The judgment of the Mon-ow County Court of
Common Pleas is ed,

gas in paying quantities, and since no shut-in royalties wore
paid a8er September of 1988 to extend the of the 1

in the event of non-production, I would find that the lease
auomtically expired by its own tmm in S ber of 1988
and that llees, therefon, were not entitled to shut-in
royalties after such time.

{153} The majorlty, in its gpiuion, states, in part, as follows:
"[i]f the well was capable of production in 1991, and in
2002, app®llant was prepming to tanspart the sour gas for
scivbbing, appellant has €ailed to onstrate why it could
not have made the well capable of production in 1988"
However, no smbbing facility existed in Morrow County in
1988. The evidence is clear tbat, to be marketable, the gas
neeM to be scrubbed.

{154} For the above reasons, I wonld sustain appellant's first
and second aasigmnwu of arror.

(155) Appellant in its third assi t of error, ugues that
the trial in ntling that appeMmt is estopped from
claiming that the lesse expired in Septemba of 1988. I Agm.

{156} As notad by the majority, this Court, in Stitzlefn v.
Willey (Dec. 12,1979), Holmes App. No. CA-318, 1979 WL
209691, held that "R.C. 5301.01 precludes the concept that
a[oil and gas] lease may be "i+eborn by estoppeloj." Id. at 3.
In such aase, the aPPCIIcc cmtended that certam s ents
evidenced an intent to retain an oil and gas lease in full force
andeffectpast its expiration time. This Court noted that"[t]he
lease had aWady eapired at the time ofthe alleged sta
and the verbal s ent would be ineffective to 'adw ravive
the lease, or to create a new lease. See R.C. 5301.01: ' Id at 3.

WISE, J. c .

EDWARDS, J., disscnts.

EDWARDS, J.

{i 51 } I respectMy dissent fronn the majoritys analysis and
disposition of llant°s three assi ents of error.

{152} As noted by the majority in its opinion, the issae

in the cast sub judice is whether the well was capble of

producing in prying quantities. At the trial in this matter,

Wsdmcny was adduced that the well has never produced
domestically usable gas and, at was only capable of

ing"saar gas„ T cny also was adduced tbat "sour
gas"isnot maketable, scrubbed, andthat appelbmt
not obWned a onntraat witb a scrubbing ' ity. Since the oil

and gas well was neither prodncing nor capable of pulucing

*8 {157} While the Ynajorlty concludes that the lease did
not expire in 1988, as is stated above, I would 5nd that
the lease did expire in 1988 since it was not producing or
capable of production and since appellant fsiled to pay shut-
in royalties after such date to extend the lean te non-
producfum. the 1 eVired by its own terms in 1998,

llant's actions subsequent to such time do not opmaw to
revive the lease. I would, therefore, also sustain llanCs
third ass' cnt of em.

(158) Based on the foregoing, I would n,werse the judgment
of the Morrow County Court of Common Pleas and remand
this case to the trial comt.

JUDGMENT ENTRY
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For the rea,sosss stated in our parayiAg iVlem -
Opinion on fite, the ju ent ofthe Morro^av County Cl^tioms

ou.nty Court of
Common 1'leas is afEmed Costs assessed to p ant. 169 Oil & Gas Rep. 575, 2005 -Ohio- 5640

Focataaotss

1 The pwfies took free gas from the well to use for domestic purpom and to use in a pig farming oporstlon.
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Only the Westlaw citation is currently a ble.

CHECK OHIO SUPREME COURT RUIM
FOR REPORIING OF OPINIONS AND

WEIGHT OF LEGAL AUTHO .

Court ofAppeals of Ohio, Fitth ''ek, Stark Connty.

S.E SNYDER, et. al., Plafn ° Appellants,
V.

GLEN GERY CORP., et. ai., Defendants-Appellees.

Case No. CA 549o. I 31,1981.

Attorneys and Law Firms

HARRY SCHMUCK, 401 CENTRAL TRUST TOWER,

CANTON, OHIO 44702 ATTORNEY FOR PLAINTIFF-
APPELLANTS.

GENE BARNHART, 1200 HARTER BANK
BLDG., CANTON, OHIO 44702 ATT® Y FOR
DEFENDANTS-APPELLEES.

Oplnioa

Before Hon. Robert E. Hendersolt, PJ., Hon. John R.
Milligan, 1, Hon. Saul G. Sfflnutn, J.

H ON. PJ.

*1 This is an appeal ftm the Judgment Entry of the

Common Pleas Court of Stark County, Ohio by which the

Co4ut faand that a coal and clay lease dated July 2, 1956

as amended on November 9, 1967 and December 13, 1967

was still in fall force and effect and goverms the rights of the

parties, and that Ptainriffs- llants are required to Pennit

Defendsat A llce, its agents or sub-lessees to mine coal
and clay in accordance with lease as amended.

P' -Appellants raise the follo ° Assignment of
Error

I. THE APPELLANTS FOR THEIR
ASSIGNNfENT OF ERROR SAY THAT
TBE JUDObEENT RENDERED BY THE
COMMON PLEAS COURT OF STARK

COUNTY, OHIO IS C® Y TO LAW;
IN THAT, FAILURE TO MENE FOR A
PERIOD IN EXCESS OF EIGHT YEARS

VIOLATES AN LIED COVENANT TO
REASONABLY DEVELOP THE LAND

AND SHOULD E THE LESSOR TO
FORFEITURE OF THE? LEASE.

This cause came before the Trial Court on an agreed statement
of facts and briefs of the pardes. The evideme indicates
that a wrltten lease was executed betwm the Plaintiffs-

llants and the Natco Corpomtion, which lease was
later assigwd to Glen Gery C tion and subseqnently to
Defendant-Appellce, Crescent Brick Company, Inc., whereby

Defendsnt- llee was to mine coal and clay ftm the

land of the P' ° Appellants. The team of the lem was

unil y eontrotied by the lessee, or Defendant-Appellee
as it is to mnain in full force until the exhaustion of usable
coal and clay or default on the partofthe I . The evidmw

Rutber indicates tlmt the lease provides for the lessee to pay

to the land owner P' - llants the sam of $300.00
per year as `' um rent or voyalty iII those

no coal or clay is mined or the ty from the coal and

clay mined does not amonnt to $300.00. The evidence firffier
indicates that from the year 1971 through 1978 no coal or clay

was mined but that the Plain. ' Appellants were paid the

minimunt royalty of $300.00 per year under the terms of the
lease, but that Plain ' Appellants have elected not to cash
the two most t royalty payments. The evi

indicates that the lea$e ptrpvides for a royalty on a Wmap

basis for all coal andclayexftcted from Plaintiffs-Appe

Premises. The lease Pub to lessors the option to 4e te

the lease only the following (1) If 1 fails
to pay the annual rental or royalties due under the lease, (2)
If lesm fails to keep or perform other covenants to be kept

and performed by it, and if such default contimues for a period
of thuty days after notice in writing has been given to 1 ,

or (3) If mining 'ons have not been commenced on or

prior to the exPiration to the tenth wndvmary of the lease.

PaRies to this action have stipulated that ai1 ° una mntai
payments have becti timely made ance the date of re-

tion in December, 1967. In addition the evidence
iadicates that mmmg 'ons were conducted on the
premises during the yem 1968, 1969 and 1970 and that
royalties were paid to Plaintiffs Appellants for minerals
removed. The evidence fiulher indicates that dunng late 1976,
sub-lessees of Defendant-Appellce applied for a strip mining
pennit from the Ohio Department of Nahnsl R . The
parties have stipulated the genuineness of the strip mming

WestlawNexr 0 2012 Thomson Reuters. No claim to original U.S. Govemment Works. 1
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pamit which was issued August 8, 1977. 'I'h.e evidence
fiirtha indioates that sub-lessees m presently surfice mining
property adjacent to I'laintiffs Appellants' and that
there are current plans for the sub-lessees to mine the Snyder
p "

*2 '' -Appellants arpe that by law a lease carries
with it an implied condition of due diligence and that
Defendant Appellee violated that condition by not mining

for seven yeara. F'laintiffs-Appellants fluther argue that

acceptam of mmmum mnt or royalty does not alter
Tkfendant Dee's duty to fulfili the purpose of the leaw

with due diligence. As a resvlt thcrersfi Plaintiffs-AppeTlants

contend the Defendant-Appellee breached the lcase and that
they are entitled tm rescind the ent.

L)efendant,s-Appellce have outlined the following arguments
in suppoxt of the validity of the leasa:

(1) The express terms of the written lease as amended, define
and control the rights of the parties.

(2) I3ef t Appellee and its predecessors have fix11y
performed all conditions and covenants of the IMW.

(3) Plaintiffs- llants are e d from chailenging the
enfo ility of the lease by their acts of ratification,

(4) Plainfiffi-Appellants have no basis under Ohio law to seek

Wrmination of the lease as amended.

We affim the Judgment Entry of the Trial Court below for
the f reasons:

any of the covenants on its part tD be kept

and perfomied and snch default shall continue
for a period of thirty (30) days after notice in

writing shall have been given to Lxssee, then

this Leaae, at the option of the Lessors, shall
become nnll and void and of no fasrther force
or effect

The eaidence indicatcs in this case that I'laintiffs- llants
did not follow any of the provisions of the teasc with regard

to tamination of said lease at any time prior to the filing of

the lawsuit involved herein. That is, Flaintiffi-Appellants did

not give the thie°ty day notice in writing to lessee, alle ' that

kssee had faffed to keep and perform one of the covenants

set forth in the lem. evidence on the other hand does

ind`acate that Def t-A ee and its pre-deceswrs have

fully complied with the express terms of the iease. All anmml
royalty payments have been made to P° .

although the evidence does show that the last two annual

royalty payment checks have not been cashed. We find ft
Plaintiffs-Appellants' decision not to cash thee checks has no

legal significance, since I3efendant Ilee's obligation has

been fulfilted by the timely tender of such payment.

*3 It is also significant ihat plaintiffs-Appellants have

entexed into two amendments to the originallease, both in

the year 1967, and under both amendments the eVress terms
of said amendments ratified and affmod the original lea,se.

For eleven years after the re- 'on, ` tiffs-appe

accepted aI1 royalty payments tendered by Uef t
Appellee's pmdecessors inclnding the royalties for mmerals

removed from the pmiws. Thus, P'laintiffs-Appellants have
amepted the consideration called for by the lem.1) The terms of a written lease instrument

relating to mining rights govern as between th.e
pardes if the in8t[ngnent on its face is clear a8
to its tenxs; and is not contrary to law.

I
I
I
I
I

I'Iaintif£s-Appellants have alleged no ambiguity in the lease

bobument relating to any term or condition dmwf and tbero

is no claina tbat. the tease is conteary to law, tlius Flaintiffs-

Appellants can seek termmation of the only under
the express causes for tmmination as provided in the lease
a ent. °flae terms of the lease at Page 5, thereof provide
as fol&ows:

H4Lgsw agms that in the event payment of

the rent or royalty, due under the baaxns of this

Lease, is notmade withinthixty (30) days attor

the same shall become due and payable, or

if the Lessee shall fail to keep and perform

tiffs-Appellants have cited the case of ObLQ,
CMVM v. FIiu3bn_rt- 14 O.C.C. 144 (1897), as t7hio
aattbority for their position. This case is authority for the
proposition that while a lessor may have a right to cancel and

rescind a lease because of delay in drilliag for oil and gas, the
lessor waives that rlght by accepaing annual rental payments
during the delay without complaint or protest. The
case, supra, also stands for the proposiqon that is is the duty of
the lossse in an oil and gas lease not to delay the deve t
and oPeradons under the lease for any unre le length
of time and that if there is unreasonable delay the lessor
may insist that the lessee either sink oil wells or abandon the
pmmm notwi ding the payment of a delay rental every
year. The Court cx►ncludes, however, as follows:

I Westt 0 2012 Thomson Reuters. No claim to original U.S. Govemment Works. 2



I SnYder v. Glen O®ry Coxp, Not Ftetqrll in N.E.2ai (1981)

I
I
I
I
I
I
I

I
I
I

"But, if the lessor fails to avail ° elf of such meas le
delay to forfeit the lease until after the lessee has again, with
his c l; commenced operatians and sunk wells on the
kmd, the right of the lessor to insist on a forfeitam for the
previous unreasonable delay, is waived."

2) Plain ° Appe ts contend that even though there are

ciptm cov ts in this lease, there is still an implied

co t to develop the n'ine or produce the nsinenl. There
is no quesdon but that in Ohio a mineral 1 is made upon

the iaaplied condition that the lessee wili proomd with due

diligence since it would be unjust and unreasonable to permit

a lesne to hold mineral land for any length of tfine without

making a reasonable effort to operate in accordance with

the purpose of the lease. Even where a land owner gives a

which provides that the lessee shail make an
armual payment for every year he fails to opemte th der,

it is neverthelm the duty of the leaft not to delay the

development and o 'ons th der for any umusonable
length oftime, unless the obligation of or unreasonable delay

by the lesm in such respect is waivefl. The law is, therefore,

in this state that where the agreement provides for the lessee

to make a payment of ammunum annual rent in addition

to royahnes and the agreement contains express provisions
for forfeidn of the lease, as long as the lessee makes the

pa required by the lease and does not othelwise breach

the lease a ent, such an imph'ed covenant does not exist.
In the recent case of Beer Y. Griffith_ 61 Ohio St. 2d 119,

399 N.E. 2d 1227, the Ohio Supreme Court in 1980 approved
and follawed the case of Hacris v. '_r_h_e O'o Oil Cg

57 Ohio St. 118, 48 N.E. 502. The Court in Syllabus 2 and 3
stat,es as follows:

^ *4 "2. Absent express provisions to the
contrary, an oil and gas lease includes an
implied covenant to reasonably develop the

^ 1and. ®^i'̂ g Oil CgMpU 57 Ohio
St. 1 i8, approved and followed.)'°

3. Where of forfeiture are specified in an oil
and gas laase, others t be implied. Under such a 1 ,
theremedy forabreach ofan implied covenant, withoutmore,

Esad of Document

I
I

is damages, and not forfeiture of the lease, in whole or in part.

(13ar3is V. Oil C=Wcy, 57 Ohio St. 118, P hs 2
and 3 of the syllabus, approved and followed)

A r g of the case, snpra, indicata that the facts in
that case are really di ' shable from our case. In the first
place, the Iease raqWred no annual rental paynaents apart fr®m
royalties and secondly, the tam of the 1 was aprenly
contingent upon the exercise of reasonable diligence by the
lessee and the continued production of oil or gas fi+ont the
land. The case does stand, however, for the p ition that
Icesed property can be considered abandoned only whom
there is an intent to abandon the pr , which certainly is
not the case here and seoond, the Court raffmm the case
of The Ohio Oil Company, supra, which stands for
the proposition that when a lease specifies catain c of
forfeiture, othors cannot be implied.

We approve the Coaut's finding below that in this case
PlaintifFs-Appellants failed to follow the p ures as

outlined in the lease'that the lemor was required to follow

when Plaintiffs-Appellants believed that Defendant-Appellee

failed to execute due diligence in mining the coal and clay. In

accordance with said e this procedure required P' -

Appellants to provide Dtf t-Appellee with written

notive of default. Here, Plaintiffis-Appellants chose not to

give the proper notice as rewired by tlie lease ' ent
itself and, in fact, continued to accept the minimum payments
provided by the Def t Appellee.

For the reasons set forth here°ve, we ovenule P' .
APpellants° Assignment of Error and affirm the Judgment of
the Common Pleas Covrt of Stark County, Ohio.

Milligan, J. and StiUman, J., concur

JUDGMENT ENTRY

For the reasons stated in the Memorandum-Opinion on file,
P° °-Appellants' sole As ' ent of Error is ovanded
and the Judgment of the Common Pleas Court of Stark
County, Ohio is affirmed.

0 2012 Thomson Reuteos. No claim to original U.S. Government YYadcs.
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Picbard P. TAYLOR, Tiudee Plaintzff-Appellant
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MFC DRILLING, INC., et al. Defendanta-Appellees.
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Attorneys and Law Firms

Richard P. Taylor, Athens, Ohio, a t pro se.

Critchfteld, Critchfield & Johnston, David J. Wigham,
Wooster, Ohio, for ees.

Oplnion

DECISIONAND JUDGMENT EIVTRY

HARSHA, J.

*1 Richard P. Taylor appeals from a judgment of the
Hoclking County Court of Common Pleas

judgmem to MFC Drilling, Inc., and the Oxford Oil
Company llant assigns one error:

^ THE TRIAL COURT ERRED IN RULING

THAT TBERE WAS NO G

ISSUE OF MATERLkL FACT AND
^ THAT D ANT-APPELLEE WAS

ENTfMED TO JUDGMENT AS A
MATTER OF LAW.

I
I
I
I

On January 8, 1992, the Winland ° y, appellant's
predmemm in à m, gmnted an oil and gas lease to
appellees for the one hundred seven acre property at issue.
Appellees previously created an oil and gas development

unit on October 28, 1991, when the Ohio Division of Od

and Gas issued pemait number 3349. The Winland fami'ly

joined this voluntiary pooling agreement adding 6.13 acres

of the propoty now owned by appellarit to the pooled
acreage. Appellm recorded a dec on of lidation

on January 15, 1992, in the Hoc ° County RWMXWB
office. This declaration delinemd the territorial boundaries

of the development unit and the pvpmfionate dwe of each
owner's prqwty within the unit. The property now owned

by a ant constituted a 3.83 percent propordonft .
The well on the develqmxW unit has yieWed oil and gas in
conun y paying qwmtities since June 1992.

On November 20, 1992, a t bought the WWand

hmilys one hundred seven acre property at a sh ' s sale.

The rworded deed stated that the property was subject to
appellees! .

On March 3, 1994, llant i61ed a complaint adte ' that
appellmW well, Imated on the pooled acmge, was dmining

oil and gas from the one hundred one acres owned by

appelLmt but which was not part of the development unit.

Appellant alleged that appellees breached an implied duty

of fair dealing and that as a result of appeLlees' actions,
aPpelmt suffered a loss to the property value and 'contmues
to lose royalties. llant demanded an order directing
appellees to drill a well on the remahfing one hundred one
acres of llant's propmty or in the al 've, for an
orda declaring the lease canceled as to the undeveloped one
hundred one acres.

AppeUm filed a motion for summary judgment. The trial
court granted the motion by entry malang findings of

undisputed facts and conclusions of law. The trial court found

that the lease geanted to appellees by the Winland famity
contained a "poo'' clause allowing appeffees to combine

acmge from amt°s land with that of adjoking property

owners to create a dnUmg unit. The poolmg clause states

that development of a dnUq unit including a portion of

appellant'8 pmporty will be deemed development of the entire
property even if the well is not on a t's property. The

trial court then found that the lease contained a valid express
exclusion of a11 implied cav ts and therefore appeflees
were entitled to judgment as a matter of law.

In his sole assignment of error, appelbft cchallenges trial

court's decision gmnting appellees summary judgment. In

revie ' a summuy judgment, the lower court and the
appeUste court utilize the same sumdard, i.e., we review the
judgment in dently and without deffimm to the trial
court's detmmmation. Mfdwest SperWtles, pnc, v Firestone
Co. (1988), 42 Ohio App.3d 6, 8. Summary judgment is

appropriate when the following have been established: (1)
that diere is no genuine issue as to any materW fact; (2)

that the moving party is entitled to judgment as a matter

I Yltestl 0 2012 Thomson Reuters. No claim to original U.S. Govsrnment Works, 1
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of law; and (3) that reasonable minds can come to but one

conclusion, and that conclusion is adverse to the party against
whom the motion for summaryj ent is made, that party

being entided to have the evidence construed most s y
in its favor. Bostic v. Connor (1988), 37 Ohio St.3d 144,
146; cf., also, ,State ex rel. Coulverson v. Ohio Adult Parole

Auth. (1991), 62 Ohio St3d 12,14; Civ.R. 56(C). The burden

of showing that no genuine issae exists as to any ma terid

fact bills upon the moving party in mquestmg summmy

ent. Afitseff v. Wheeler (1988), 38 Ohio St.3d 112,
115. Additionaily, a motion for s ju ent fom,es the
nonmoving party to produce evidence on any issue for which
(1) that party bears the burden of production at trial, and (2)
for which the moving party has met its initial burden. See
Stewart v. E.F. Goodrfch Co. (1993), 89 Ohio App.3d 35, and
N'ing v. Anchor Media, Ltd of Texas (1991), 59 Ohio St3d
108, paragmph three of the syllabus.

assigns •**. It is nzu y agreed that this

ent contains and expremes all of the

a ents and undentandings of the parties
in regard to the sabject mafta fihereof, and
no implied cov t, ent, or obligation
shall be read into this agreement or ° sed
upon the parties or either of them

We note that two appeflate courts have allowed lessees to

disclaim aU implied covenants using language identical to

that used in the lease between appeUees and Uant°s

pr or in interest See Smith v. N.E. Natural Gas (Sept.

30, 1986), 'Ius as App. No. 86AP30016, unreported;

Holonko v. Collzns (June 29, 1988), Mahoning App. No.

87CA120, unrqxxted. We agree that the genad language

foundinthis lease effectively disci ' all implied cov ts.

Accordmgly the trAal court properly gmnted s

judgment to the Uees.

I
I
I
I
I
I

I

*2 AppoUant alleged his complaint that appeUees
breached an implied co t of fair d g by mcluding
in the development unit only 6.13 acres of the one
hundred acres subject to the lease. Absent express
provisions to the contrary, oil and gas leases include
seveisl gencraflyrecopmd impliedcov ts,inel the
implied covenant to reasonably develop the leased pmmises.
lonno v. Glen-Geary Corp. (1983), 2 Ohio St.3d 131, 132.
We have not found any Ohio case specifically
an iinplied co t of fair dealing in mineral leases.

However, the nature of appellanfs complaint appears to fall

within the implied covenant to reasonably develop the teased

ises.l

The lease to which appeilant's property was subject provides
in part:

20. AU cov ts and conditions between
the parties, hereto shall extend to their
heirs, pasonal r entatives, successors and

.TUDGA4 ENTRY

It is ordered that the JUDGMENT BE AFF and that
AppeUees recover of Appellant costs herein taxed.

The Court finds there were reasonable grounds for this appeal.

It is ordered that a specid mandate issue out of this Courk

duwbng the Hoc ' County Common Pleas Court to carry
this judgment into execution.

Any stay previonsly granted by this Court is hereby
temiinated as of the date of this Entry.

A certified copy of this entry shaU constitute the mandate

pursuant to Rule 27 of the Rules of Appellate Procedure.

Exceptions.

Footnotes
1 See lomao, supra.° "t'1']here is manifestly an implied coveasat on the part of the lessees that they will work the land with ordinary

diligence, not simply for their own advantage and profit, but also so that lessors may seeuce Wc actusl consideration for the lease,
i.e., the production of minerals and the payment of a royalty' * s."

End of Document ® 2012 Thomson Reuters. No daim to original U.S. Govemment Worka.
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COMMON PLEAS COURT
NIONR^^ ^OLTNTY, OHIO

Clyde A. Hupp, ot al.,

Plaintiffs,

vs.

Beck ^^rgy ^^^ors,

....' , :^.:^r :^•: ^,..: V^

^..sr,.. ^sG•^, t..i ' l.•4^

r

i• '+^ ! S(^s ^p.+
^^

r ..= .,d4.L. ttt MI
t^i^ s 47

^^e'No. 201 1-.^^^

Judge Ed Lane
Si ' by Assigm.ert

Defendant. DECISION
(On Pending Motions)

...........................................................................................................................................................

The abo-ve styled ^W.^n is before the Court on the Complaint of the Phdntiff, Clyde A.

Hup^ and Molly A. Hupp, et.-J.a for ^^^^^^^ judgment and quiet fide. This ^^^^ was filed

on ^^ptemba ^^^ 2011 and ^^ two subsequent Complaints for Class AWon. ari^ Amended Class

^cticnw^e filed on SWazr^^ 29, 2011 and ^^ptember. 30, 2011s respectively. The ^cfendm,,

Beck Energy ^^rpomdon, bm not filed an ^ver in this wtion, but has made an appearance.

'^As action has not ^ cerfified as a class action as of the deft of ft decision. `^^ Court is

^^dm,ng the pending motions prior to €n^^^^g the required hearings in ^prd to ^^^s

ce^° ^cations. Clyde A. and Me^^^ Hu^^ are ^^^^ of record in this ^e and the correct

sty*^^ of the ^e is as set forth above. For some reason, ^^^ to this Cx^urt, the parties

in this ^^ have ^^^ed the ^^^e of this case. AN ft^^ fika^ ^ ^^^ ^^e will be

correctly titled or ^^^^^^^^^^^ stricken by Co€^^ order¢

'I'he Defendant filed a ^lotion to Dismiss anN^ Chmp Venue on 24ovem`^ ^^^ ^^^ 1

with a brief in m^pporL The PWnfiffi filed a

^^^
\ V

5^-^^

^fendant^s Motion to

ify the foregoing to be a true unc^
!ct copy of ihe original.

Ann R- s^ sap , Cleck
mon eas Court, Mor^`^ ico-. OV



Dism.i^^ on ^mufizy 5,2012. On the ^^^ date, the ^laintiffs ^^ ^^^a mV^^^ to the

Defendant's Motion to ebange venue. On Febnwy 16s 2012 the Pla€ntiffi filed a Motion fbr

Su^any Judgment mrith a supporting brief. On March 19, 2012 Chief Justice Mamen

OsComor of The ON^ Supreme Comt ^^igned. the em to the undersi^+i4 Judge No^i

Edward Lane, Jr., Judge of the Wa&Ixangtan County Cowt of ^^nmon Ple€a,.^. On Mmh 19$ 2012

the ^^^jM fileA, a . ^ Brief in Support of dieir ^^^^^ for Summwy Judgmmt ^^^^

on March 23, 2012., the Court ordered the ^^ sot for a Stam Confe€enm. The purpose of the

^^ Conference ^ to ^ ^ ^^ a briefing ^^^^^^ for all of the motions that were being filed

in this wdon. AU attmueys o€`record parfici^ted in the ^^ Confmnce, A Stams Conferex^^

was h^^^ by means of^^^phon^ conf^^^^ on April 20, 2012. A l^^ Entry vm entered on

^pril 25$ 2012 establishing a briefing whedWe for the pending m^^^ons, ne briefing s.;hed^^

^^^ ^ responses to be filed by April 30, 2012 and repIi^ to mpor^^ by April 13, 2012-

A11 motions and replies have `cftn timely ^^^ either pursuant to an extemia^^ ^^^me, granted by

the Co^ or ^^^^ the oaiginol. ^dbnese The Defendant filed its Brief in Opposition to the

Plaintifrs Motion for Summary Judgment on Apffl 30,2012 and the ^laix^tiffs fii^ a reply to

^ Brief on May 14, 2012. Ilm ma.ter has been under review by the Court since that date. Tbr,

Court has ^^^ewed all of zhe pa e ' ^, oll of the motions, memorandums and suppordug

af ftdava^s pzo,^i to this Court and filed in Us acdom At present thZ^ are six named

individual ^laintiffs in this action. One ^^aint^^^ Donald W. Yongly, ^ vo1^^^^y dismissed

without prejudice on April 12, 2012.

'^^ Court will address all of the issues pre=W in the parties' various motions in ^

decision.
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^^MALBACKGRO^^

The ^^^^^^ own various ^ts of land in ^^^ County, OWo, The Defendant, ^^k

EnmVg is an ^^^ ^^ and ^ ^^uca that develops oil and ^ ^^^ in Ohio, Beginning i.^

2003 lhe Defendant entered into a number of oil and gas leases in Moiroe County, Ohio. The

Plaindffi maintain dW they have a ^^^ elm of 248 lessors. TIhe I^^ ^ ^ involved in

ffiis, sedc^n are I^^ genemted by the Defendant. All leases ^,.̂ e identical except as to a few

^larb on each of *,e f^^ ^^s that mrere filled in by the Defendant's ^^^sentafives, These

Yariefions are: the date of ft lease, the names and addresses of the lessors, and a rough

description ^^^^ land by toWnwhi,^ and county. AU lw-qes have ^^ in the blank in paragmpk

tbxw a twelve ^^uth primary pedodt''term The delayed ren.^ payment vwies per lease and the

name of the lemr^ varies with e=h I n To date, no wells bave been drOJed m Moz^

County ^^^^ to any of the ^^^ ^^ are involved in this ^or-

Th^^ ^ ^rWn provisions of the ^onn lease (see Plaintiffis ExW^^ 2 as ^^ to

^^^tifb' Complaint) that am. at issue in tWs cm, The key pamgmphs ne set foilh below:

2. This ^^ shaD continue in ^^ and the rights gmnted. h^^^^^ be ^^^y
enjoyed by the Losme for a term of ^^ yem and as much longer ^^^^ as oii
or gas or their co:rsdta^^^s am produced or ^ capable of being produced on the
pxmiises in paying quantities, in the judgment of the Lessee, or ^ the premises
shall be ^^^ by ihe Lessee i-a the ^camh for oil or ^ and as ^^vidod in
^ ^^^ 7 ^^^owingo

3. This ewe, ^^^^rerR shall. beoo^^ ^^fl and void and ^U rights of either ^^
^nder shall cease and ^^naw unless, wiWn d12w ma^nts from ihe date
herwf^ a well shall be commenced on ft premim8 or ^^^ the ^^ ^l
thereafta pay a ^^^^ rental of $ 108,00 DoIim each ^^^ paym^^^^ to be made
quader1^ until the commencement of a wel1, A ^^H shall be deemed commenced
when g^^^^ons for `^^^ have been commenced.
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7, In the event a well ^;,^3led hemander is a. dry ^^^e and is plugged according to
1^^^ ^^ lease ^ImH become null wd void and all r`^^ of" either party ^aeu^^
^^ ^^ and terminate, uffless wiffiin i^^^^^ (12) months from the date o^^e
compla%on of the ^^ugghi^ of ^h well, the L^^ ^^^ ^^^^e another well,
or ^^ ^^ Lessee after the termination of said ^^^lve mouth pe-riod ^^^s the
payment of delay ^^ as hereinabove ^^vided.

9. ^^ the event as weH drflled hereunder ^o a producing well and the ^^^ is
unable to ma:rket the production th^^^^ or should production ^ from
^^duoing well drMe1 on the pmmiswx or erx^ul^ the Wsee desire to shut in
prod^in^ ^^llss the Lessee agma to pay th Lessor} ^^^^^ on the date on^
yar from the completion of swh producing well or the ^^ation of production, or
the shutft in of ^^oing wells, an ^^^ royalty in the ^^^ and und^ the
^^ ^ereina^ove provided for delay rental untff proda^^n is z^^eted and sold
off the premises or such vmU is plugged and abandoned ^^^g to law. In ft
event no delay rentals am st^^ the advance royalty payable ^^^^ ^^l be
made on the basis of $ 1.00 per ^ per year.

% The consideration, land reWWs or royalties pewd and to be paid, as h^^
provided, are and wiR be wttpted by the Lomr as adequate and ^
^^sid^^^ for all the rights ^^^^ ^amed to the Lessee, and the fi€ther ri^^
of c^fling or not drilling on the leased prernises, whether to o^'.^t producing wells
on adjacent or adjoining lands or othet°€€viw, as the Lessor may ^lec€o

16. ^^ the ^vent, the Lessee is unable to ^^^m any of the acts to be performed
by ^^ ^^ by roas€?n of force ^euro8 iwladin.^ but not ^^^d to acts of ^od,
sWkes$ ri.e^^^ &nd g^^^ernmental se^ctions ancl^^^-Int not-finnfted to
reshictions on theuse of roads, ^^ ^^ ^^ nevaffic[^^ ^^^^ in ^ ^^
and effect until the Les^^^orm said^^^^^^^^^^^mU the
^^ ^^ expire for a period of ninety days ^ the terjrAnafior^ of any force
rna,^eum.

17. ^ the event ^^r considen ta Le-ssee has not complied with any of its
obligations hereunder, citha ^^^^s or impli^, Lessor shall n^^ Lessee in
writing setting out specifically in what respects ^^^ bas b^^^^ ^ contract.
€ ^^^ shaU then have 30 days ^^ ^^^ of smd notce witWn ^^^ to meet or
comm^^ to meet all or any ^^ of the breaches ^eg^d by I=soz. The s^^^^
of ^^^ notice shafl be precedent to the bringing of any action by Lasoz an sdd
lem for any cause, and no s^^ action shall be ^^^t until the lape of 30 days
after savice of such notice on Lmeea Neither the ^^^ of said notice nor the
doing of miy acts by .^^^ aimed to med all or any pmt of the alleged breaohes
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dW1 be deemed an adWsslon or pzes^pti^n ffie Lessee has failed to perform Wl
its obUgati^^ ^^^under.

0*0

19. > , . no implied ^^^^ ^^m6ntt or obligation sha be read into this
^gmement or imposed upon th^ parfies. , a o

^^^^^ TO C-HAiN^^^ VENUE

At ^ present time, no ^W demand bm been filed in this acdanA ^^ ^^^r

prooteds as an action to the Court, there has been a de facto change ^^ venue by remn of

Judge ^elmon recusing herself :^^ ^^ ^e and The Chief ^udir,e of The Supreme

Court of Ohio assigning tWs case to d)z undes, igna If ajwy demand is tintely filed in

t'l-e firhmi the Cowt wi^^ reWsat tbz issue of venue should it be ^^ou& to file Couft'^

attention in a subsequent m.^on. The motion to ^^^^^ venue is ^^ ^^^^ut

prejudl^^

^EFENDANT'S MOTION TO DISMISS

On November 30, 2011 the Defendant filed a combined Mo&,on to Dismiss andt`a^

Chww Venue. Pursuant to 01 Civ. K 12^^^6) the Defendant swks to have this Court dismiss

this action pursuant to the provisions of pwsgmgh 17 of the lew.

The PIaintiffs admit that they have not complied with pawagh 17 of the subject lease.

A motion to dismiss fox failure to state a claim upon wbich relief em be ^ is a

procedum^ ^^on ^ ^^^ the suffio1^^^ of a oompl^^ DM^.^ yo 7* Diste W 1 0g

COn21 g 201 l. -C?hio-31 68f 11.4. ^'^ ^ trial court to dismiss a comPiair^ ^^^^^ tO QYR.
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I 2,,SX6), it must ^ear- bqond doafet that the piaint€^ can prove no set of fads that woild

entitle them to ^^ reH^^ sought. ^^^ ^umqggf To^^^^" y. ^g-KiWa, 130 Ohio St.3d

i S6P 20i iR£^^o-4432, _N.E.2.d 112. "The ^^^^^ns in the compi^^ must be Wken as

tnme and those allegations and any ^emnab1e inferences dmwn from them mug be coratim m

the nonmo^^ parV^ ^vor.'x Id. Moreover, a complaint sb,^uld not be dismissed for ^^^ to

state a eiaim merely because the allegations do not sup^q the legal theories on which the

^laintiffs rely. Ea-hUb_Wgh y,^,^U, 73 Ohio St3d 666.x 661, 653 N.ia.2d 1186 (i 99S). butmsi.s

the ^^^ must oxmiine The complaint to deftrine whether the aliegation^ provide for any relief

on any possible tbwory. Id

Nfendwit4s motion to dismiss herein is ^^ceftd on a single ^roposition: that Plaintiffs

did not provide thirty days written ^oticW to Ns Defendae, prior to ^^^ndag this action. The

pl^^^ mWn^ ^ ^ Leam wMch ^^rm the c€^ntrachW bms for ^-$^^ ^^s are. void a,^

against public policy and uneriforceabley ^^ under any reasonable mns#rucdon of said ^^^^

were nmteri^y and substantially ^^^^^ by the Defendant mducin^ ^^ contrachml

mqui^^^ of a notice to a meaningless act from which no benefit ^^d be derived.

Public policy analysis xeqaixes a C-omt to consider the is4wt of a ^^^^ at issm in a

case up<m society as a whole. ^^ ^"^.$1 57 Ohio A^.3d i 50,2^;

Ohiod829,809NrEa2d 1161,163 (9th DisC,).

Pu'bii.c policy is that principle of law -^^b holds that no one can lawf,atiy do that
which has a tendency to bw injmious to de public or againg the public good.,
Accordingly, contwts which bring about msults w^^^ the law seeks to ^^^^
are unenforceable as against pubbe poli.cy.

i°^^ ^^^oA-pp,3d 577,2008m^^o-6270g 902 NR2d 1037, ^i0 (4'^ D^.).

Courts iQl reject any effort to ca.for^e a contact that is against public policy, ci^ ^^^ or
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ind%rectly5 orto claim ^ene^^ thereunder. JU^^^ BnUdia^^^. 117 Ohio St.M352,

2008-OlLo-938, 884 N,E92d 11, 161; Eq&-X,. _QVgJVd " ^^ ` , 20 O^o Appe 3175 320-21,

151 NR 808 (81* ^ist- 1925); mm, iQY, L-o-rd, '^ ^isL Noe98-C„A<-151, ^^^^ Oh-lo App. LEXIS

6204, 64 (Dec.1 7,1 ^)^ ^ F1=o 1^^, L HAII 1^esoamrg °^ ^^ ^^€^. 09 CO 36, 2011-O^^

5472, ¶26a

^[Alctual injury is never req,^ to be shown; it is ^e tmden^ to the prejudice. of the

pubIices good which v1^^^ ^^^^^^^ ^lations.R ^ Le at 164,Un1'^^ a oontrwt that is merely

voidable at the e1wdon ofo€^^ ^^^^ ^^^^, a ^ntraot is void ab ^^o if it seriously offends 7ab^c

policy. -VJjJgh_vx Do 1a 82 Ohio App.3d 588, 593, 612 1^.E,^^ 1252 (11' 1^i^. 1^^2^f ^^^n

Bm.^e*^, 172 Ohio App3d 320,2007-Ohio-3500g 8 r4 N,En2d 1 221 g 70 81 CM' Dist.),

'1t is the public policy of the state of Ohio to encourage oil and gas ^^^^^^^ wben the

^xtmction of those resour= .̂  be accomplished without undue- thmt of ham to the hwltb.,

safety and welfare of the ca.^^ of O1io.' 1

Epk2ImwlkQW2 4 lg2. ^^ 0)uoSt.,3d387r 3^9,,583 N.B,^ ^O2(1992). ' Vha tn din

Co. v, Bow€1 ^fZon'^ An=ah- .10.9 Ohio App.3d 193, 198, 671 N.E.2d, 1309 (91b Dist,1996),

See a1"" NP„ v, ^^y&'wd.^.^^ ^^ ,1 & DisL No. 76APm$92,1977 WL 199981, *2 (Mar.

10, 1977), To this end, political subdivisions - en1afies representing all persons wi^^ ^^r

territorial boundaries and not simply ^^^ofing the ^^^ interests of i^^^^^ contraefing

parties _ m prohibited from emting ordinanems au3.^^ and ^^^^^ ^^^^ oil and gas

produad€^n that are more striin^^^ than state mcra' entsa MLb-u_rx,,Toymft at 389-90;

^`r^t a mvton ..^^^^^^^^ a. at 19 8 - 9 9 .

Iffistorical1^^ the ultinAate d^^^ of oil and gas 1^^ ^^ been the subject of tension
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betweem lessozs, ^^^sfts and the com-U. h s ^ ^NG Transan -im 332 F,Supp.2d 759,

786 (W,D. P& 2004). Boms^ ^^^^ le^ ^m disadvantageous to ^emes if production

was not soMeved ^^ the end of the twn, the inf^ ^ was sbortea^ed and supplemented Rith

(1) xvhat '^^e. known as an 'unless°^ drilling clause, under which ^ lessee had the right to

postpone development by paying a delay rental, and (2) a ^^^ clause under wbioh the lesm

could tw ^ his obligations v,g to unproductive property. Id, n. 15 (citing 2 Sulnmers8 ^e

Law OfOil and Gasp §289). Lessees then ^^^^ ^^^s under ^^^h ul-c leme could extend the,

exploration period for as long ^^ ^^ ^nsiderer^ MTaent of delay rentals worthwhile. Id. This

was efte^^ by what became known as a 'nom^ lease,' featuring a ba.Lendum. clause ^

simply conveyed the prmnis^ ^ulbj^^ to a list of conditions, one of wb:^^ was the payment of a

ren^,;.e ^°c^:

Howeverp the ^^^^ lease was not favored by the comtsb ^^ One line of rues held that,

because the lease faileJ to ^stabksh a t^^ beyond which the 1^^^ could not delay development

and ^ payment of ^yalties$ it was wMr and uno.^'c^romb1e against- the lessor. Id. The other line

s^^^^ read into the no-_^^ lem an implied condition compefla^ the lessee to drill ^^ a

reasonable time, the bz=h of which was cause for forfeit= 14

The PIaintiffs' position in this matter is that their I^^s wit,.ts the Defendant are a now^^

^^: tbrough the boilerplate embedded in fti^ lew^^^ exemplified by Defeadamgs W1^^ to

^mai^ce any dri1^^ on any ^^ft Plaintiffig lands, the Defendant has the ^^ rfght to

^defina.t^y postpone development ^ ^end the ^ in which it ni.^ develop the acreage in

pmpetWty, either by m ' nomM d.^^^^^^ paymmlts pur,t to pazagmph 3 of the Lease,

or by deimmining in its own ^^gmerA that the ^^^^ are ^^^^^ of pTodr^cing oil or ^^ in
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paying ^^^^^ pumuant to pmnmph 2.

^Mhe presumoon is ftt a lease is made for ^^ purp^^ of inmed^^
^^^^^^^^^^^ unless the ^^^ appwn in the ^ntmt of the partaes,'^^ ^ * The
implied ^vowt to develop the leasehold for mineral ^^^on -with due
dilz^em and for the mu€W benefit of both parties gmw out of "the public i^^
^hich, is concernedwi.th the development of ^ naftual res€a^ of the state."

Jacobs, 332 F.Supp.2d at 779. Upon a lessees fail^ to ^^lop the I^^^^d withi^ a

rmo^^^e time, ^^oth public and pn^^^ ^^^^ demanded judicial ^^^^or. of the ^^^ to

make possible t^ use and ali^^^ of the land for oil ^^ gas or for other purposes." Id at 782,

The minem1 le-ases in Lgnno v, Mm®^ Cgq^.,. 2 Ohio SQd 131, 443 NeEe2d 504

(1983), contained no time Rmitatitan ^g w:^ch mining operations ^^ to be ^^^cods but

required the I^^ ^ pay ^^^^^ ^^^ royalties ^h ym, to be applied ^^t am^urit

anticipated to become due from future niUng operations. In c*noludiag that the less^^ had

^^^^^ their ^mp3s^^ obligations under their lease, the Ohio Supreme Court enunciated the

policy in Ohio;

The fact that the lessees have continued to make ^^ payu^ents for a ^^ of
over ^ightem years does not alter th^ TesponsibiJa^ to ^vel,^p the ^ within a
^^^^e tim,'^^ ^uestcais of wo^^ difi^ead^ and of paymg rmt or
royalties cannot be viewed as a substitute for timely developmmta To hold
otherw°^ would be to mward mem speculation ^^ott development, effort, or
expenditure on ^ put of the Ieam. It woWd allow a lessee to encumb-er a
lessoes property ^^ ^^^ ^^^^ by paying an wmual -sum9 ^^^ ^^^ ^
^^^ und^^ which ther^^ ^ ^^ ^^^^pmen1 ° ^ the ^^g of m e^ ^^
^^d are th m a,^^^^public po°

'^ ^^ must, under the ^^^ state of Ohio law, mmider the ^egatons in the

^^aintiffs' Complaint as trw, and must draw aw^ remnable izforen^ from th^t in favor of the

Plaintiffs, When doing so, tMs Court cannot say beyond doubt that the Plainti^'`^ can prove no ^^

of facts that would entitle them to the relief ss^ught Therefore, for all of the reasons set f^„^
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hmia above mid hereafter, the Defend^^s Miot%oz^ to Dismiss is not well taken and the same

shall be denied.

^^ANIUFFpt;^ ^^^ON ^^^ ^^4ARY MGMENT

The PWatiffs filed their ^otis^ii for ^^^^^ ^^^^^ in this aefion on February 16,

201Z '^^ ^^^ert"^ filed its Brief in Opposition on April 30,2012. Il.^ ^^ntiffs- finthex filed

a ^^y to the I^efimdano$s opposition ^n.Msy 14, 2412 and on M, amh 19, 2012 filed a reply brief

in support of ^^ ^^^^^ for Summary ^^dgracat.

The Plaintiffs' Motion for S€^^ Judgment sets forth seveW +dist^ ^smes,^ First, the

Ple.^.^ maintain that their tem with ^^ Defendant is a leme in papeUty and as such is void

and unenforceable as ^^^^ the public policy of Th^ State of Ohio, ^^^^^^^^^ the Plaintiffs

maintain that the ^^^^^ ^rewk^^ the implied ^vmnt to mawnably dcvelr^^ their laud and

by doing so the leases am now nuH and v€^id. Thirdly, ^ ^lainti,^ maintain ^ the ^^^

^ovWo€^s for foregoing development by the payment of delayed rentals ^ ^^^ because the

Defendant °^^ to ^mmen^s a well ^,^n the ^quar^-^m^. The Defendant has ^^,^1

the Flaa.nti^^^ asserti€^^ by stating dut it had not mceived the wntt^^ notice required from the

^^^^ ^^g fo-Ah. ^^ alleged noncompliance by the Defendant wi^^ the lem'stenw,

Plaintiffi maintak that they do not have to give notice because the 5^es were void. ab initio.

The Defendant also niain#aixs^ that the sole remedy ^^ the ^^^^ are entitled to is damages

and not f^r&hure of the Imes. °^^ PL-anM maintain t^ beczm th^ leases ^ void an1.

unerif^^^abIe from the ^^^^ they are entitled to ^orfe`iture of the lease.
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A ^ummmy judgment is a pa•^^^ ^^hick used to ^^^^ legal claims ^^^^ut

f^ual foundation. " f=M v f ife Ins. Co- 85 Ohio App.3d 662, 667, 621

N.E.2d 412 (10 Dist_ 1993). A ^^nww^^^^gment is properly regar&€^ not as a disfavored

procedural shortcut, but rather as an ^^^ ^ of the [civil rules] as a whole, Nvhich are

designed to ^^m the ,^^^^ speedy and. ineVeresi^e detea^^^on o^^^^ ^^on. g° IQM

cq^ v ^^M 1 ^ ^ Ohio ^.^d 461, 2008-^C^^o-8`^, 880 ^.^.^a^ 88, a^^, See also

M.R. I (B)o

Civ.R. 56(C) mandates that a court ^^ ^^^^udgtnent if the evidence shows that

them is no genuine. issue as to any materi^. ^^t and 3^ the moving party is en^^^d to judgmcnt

as a matter of ^^^. Id, When a r^x€^^^ for ^^^^gment has been made and properly

^pporte4 the burden shifts to the ^^oving party to m fortYa ^^^ facts ih^^^ ^^ ^^

^s a ^^^ issue for trial. Id. The parties ^^oring for summary j udgxnent need only prove their

o^ cam: the m^vants do not ^ the initW b^^^ of addressing any .^^adve defenses the

^^^^^ may aswm Id, syllabus and & 13.

."Summary judgment is appropriate wh^ no genuine issue of material fact remains to be

li^^^^ which could esmblish the existence of an element essezafial to the ^^^^^ng party's

eWm or defense.^ fnM 85 Ohio App3d at 667. I'^e mere existence of a fitcuW dispute is

;ns^^^t to preclude summm}ja^^^ only disputes over ^^al facts that ^glit affect the

outcome €^f the suit amder the ^oveming law ^ properly preclude =mwy judgment. Id.

"The construction of ^^^ ^^ftm and fiis€^^merAs of conveyance is a maner of law,"

€^^^^ v. Coaa 553 Ohio ^^.2d241p 374 N.E.2d 146 (1978)^ ^^^^ one

^^^^ syllabus. This ^^ finds ^ ^m iwtant me anv^^^^ the ^^cti.on of ^ifta Jew^
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and in Iigbt of the ^efendant'^ ^disputedf%fl^^ to ^^^^ ^y development acdvity

pr^^t to thosc Imes, the ^lm public poIi.cy of Ohio hu been va^latedo There is uo dispLft s^

to any matmial fict, r^owLble mind..^ can reach no conclusion other ^ one reached herein by

this ^tmt that is adverse to the Defendant; and Plaantft ^e entitled to j^dgmn^ as a ^^ of

law r^n this issue,

The Plaintiffs also ^^^^ ^ their ^^^ with the Deiendant are perpetual ^am

under ^^ch there has been no development of oil and gas and thad€^re the ^eaws am void and

un^^orceab1^ as against public policy. Cmtral to the understanding ^^^^ ^^^ ^ ^^^^hs

two and ^ of ^^ particig ^eam. Paragraph two provides as foUowso

"This 1^ shall oontinue in force and the rights ^ted hereunder be quiedy
onjoyod by the I^sm for a term of ten ycarq, and as muoh longer thereafter as oil
or ps or flWr ^^^stita.ents. ae produced or are cap^^le. s^^^^^g produced on the
premises in paying quantities, in ffic j . . ^ of the lessee, or as the premises
^^^ be ^^^^ by the lessee in the wAnh for oil and ^^ and a provided in
pmgraph 7 follo ` :f

^^^ph 7 of the parties' leases deal ^^ the event dmt if a well is ^led that is a dry

hoxe. F=agraptx number 3 ^^^^ parties' lem is also ceaW. to an under^tahd^^ of the issue at

hand. ^ ^^ 3 of the partiesg ^^^ provade that:

"This eaw$ however, sha1^ become n€^ end void ^ all rI&M of ^^^ party
^^reunc^ ^^ ^^se and terminate ura.^^,,Within a12w- mcr.^^ from the date
here^^ a ^^^ ^^^ be commenced on the premises, or uWes^ the ^^ shall
thm^^ pay a delay rental of D€^Ums eacb. year, payment to be made
a^^^^^y until the cor^enoement of a well. A well shaIl be deemed commenced
when preparations for drflh^ have been ^^n=V

The ^^^^ main^ that a ^^^^^ intmprdadon of ^^e fom leases is that they

shall drill a well ^^ twelve months or have. the right to pay the del^.^ed rmtal for a period of

ten yem and drill the wol1 wi^^ that period. The Nfandant wrote all of the ^^ involved
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h^im If that %ras their inteniion. then they shoWd have swed it in their leases. Ihat was never

theiir intention or ^ey would have written i^^ ^ ^e into their leasesA It probably only

heca.nie their intention when they vv^^ ^^^^tedwith &^ ^^^surt and law of Ohio or. this

issue. The ^lain°^ mainutin that tWs is a lease in tuity and vi^latw public polZcy. The

lease by its tmm requires that a well be drilled withW. ^^lvo mouft or ftt delayed payments be

made q^^^^ to preserve the right to drill at a later date. This ^^^ does not find h^ either

pamgraph 2 or 3 my limitation on the number of ^em that the delayed r^nW em be paid.

Further, paragraph 2 provides that the leases ha-ve a term of t^^ ^^^ nd &&, mucla longer

themaf L-r as oil or gas or ^^ ^^^^nts are produced or are capable of being pmduced or, the

pmmisw in paying quantities. They have no provision for a well to be drilled. It also leaves the

determination of Wh^ paying quantities meam up to the ^^fendant. It gives no deadline for the

timo in vtWch once a w^^ is commenced that it be ^^^^^^ted.. A well is deemed "commenced"

when ^repamtions f6br da`^g have been conunencede There is no deadline for the completion of

a well. Some ^^^e emes cited to the Cz^utt by the Defmd^ refer to thee term "Well" and not

'lease$ ^ This ^^ ^^ not dealing with a situaflon where a Y^B has ^ ^^led, ^^ ^eUs- have

bm drilled on any of the Plaa.^^^ leases in Monroe Courty per the allegations of the PIaintiffs

in ftiz ttiete

Public policy "ysis reqWa^s this Cowt to consider the impact ofth.^ contmct at issue

^n smiety as a wholc. ^ ^e v. F " tor ^^ 157 Ohio S^,3^.15€^, 20€^k^^^^2^,

809 NeBo2d. 1161, 163 (9"DZ.st.).

"Public policy^^ that principle of law whnc-h holds that no one can lawfully do giat
which h^ a tendency to be h^.,^urio€as to the public or against the public good.
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A0W^^8I^, coruwts which bring abo;^ results w^ch the law ^^^ to pmvent
^ ^^^^^e as agaimt pu&^^c policy.,,:

^^^ ^ ^^Mhus 179 Ohio App.3d 577F 2fl^^^Ohiov6270g 902 N.E.2d 1037i ^10 (4* Dist,).

^^Vts %ill reject any effort to enkzoe a contract OW is against public ^^icyF citha dirwtly Or

ins^ireedys or ^ claim be^ef.^ ^^m&r. 117 Ohio St.3d

352g 2008d0b.io-938, 884 REM 12 161¢ 20 Ohio App, 317,

151 N.E. 808 (8d, DasL 1925)> Bj^pvx< I^^A 7Dist, N o. 98`.&-151$ 1999 ^^^o

App. LM^ 6204, *4 (Dec. 17^ ^ 999); ' =, & ?^ ^^st No. 09 Co

36,201 ImOhio-5472* 126.

dr(A^^^^ injury ^s never ^^quimd to be ^owna it is the tmdency to the prejtidice of the

pubHoi^ good which wt^^^ ^^trwhW ^lations." ^ at 164. TJnlske a c€^^t that ^

merely voidable at the clecdon of one of ft parties, a ^^^azt is void ab inita€a if it seriously

offmds public polioy, F-&J& v. ^ 82 Ohio App.3d 588, 593, 612 N.E.2d 1252 (1l1 Dist.

1992); ^tm&Y-B.^^^^, 172 Ohio App,3d 320p 2007-Ohiow3500s 874 NR^d 11221, 181 (7'

^.^.^.

The Ohio Su^mp, Court hw clearly and unequi^ocaUy ^^^ the public policy of

the ^^^^ ^^Ohio ^,^ regard to the ^xftwt€o^ ^^oil and gas. "It is the public ^Ncy e^^^^ oft of

Ohio to ^^oumge oil mis^ gas production when the w&wfion of those ^^^^^m can be

accomplished ^^out undue tbmt of hatm to the heaM, safety &ad wd^ ^^^^ ^^^^^ of

Ohio.'g ^^ Ohio S€.3d

387,389,583 N>E."^ 302 (1992); Id' ^ ni 109

Ohio App3d 193,198, 671 NeE<2d 1309 (91" Distu 1996). ^eea^ol-
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CW., l^^' l^. No, ^°6^d892,t97^' WL 1.9998'iz *2 (^o 10, 1977). '^o ^t end^ ^oliti^

subdivisions ^ entities reprown^ ^ persons within their ^€torial bom^^^ and not simply

pmmo^^ the pravaft 1^tom^ of individud csntwda^g parties ^ ^ prohibited from omting

r^^^cesg rules and rrogtd.iorLs restricting oil and gas production ^ ^ more sWngent ^

state requirements. =-TowA. at 389-90; Northamutr^ Bui:din Co at 198-99. It

woidd be inconsa^^ to permit a p^^^^^ ^pm-ator to ^^ruUy ban the development of

significant oil and gas resources indefinitely, solely for ^^ gain and over the objec6on ofats

lessors.

The Plaintiffs are entitled to ^^^^udgment l^ this matter because the leases in

^^esdon clearly, unequivocally and mim-ly offend public policy in tl^ they are ^^^

leases that, by their ^.*nns and the ^^^^ of a ao Q de1ayed rentd may never have to b^ put

into production. The Pl^^ an also entitled to ^^^ ^^^ont because of the Defendant's

bmwh of the implied covw,^^t to reAsonabl,^ develop the lmd by fag^^ to drill any well^ on any

of the Plaintiffs' amage< This pxovWou vlolaws the implied ^^^nant to ^^iably develop.

The leases ir^ this case are, in effect, a na^-tem leases: thmugh the boilerplate pMare1 by

the ^^^^ ^d conudned in the leamsy the Defendant has ft unil.ateml right to indefinitely

postpone development and ^^^end the tune in whwh it may develop the Plaintiffs' ^^^^ m

perpetuity. ^^^^gmph 2 provides that the l^^ ^ continue in ^owe for a term caf tm years

"and so much longer thereafter as oll. or gas< o , am cepabl^ of being produced on the promiws %^

paying quantities, in tb^jud,^^ of the Lessee, " biA does ^t impose a tinie ilml^^^ as to

how long %is Defendant can extmd the duration of the lemes by exercising its judgment.

ParagVh 3 ^^^^ ^ the ^^s sMl b^^^ nuH and void if a weLl. is not mmmenced
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witbijft twelve (12) m^nths . .g.,.unleb^ lessee shall tliereafter pay a delay ^^^ of Dollars

^ach year, ..." but likewise dom not impose a Iimitadon as to how long d* Defendant can avoid

^^^^n by paying delay €enWso Furthermore, ^uram^ to the ^^^e contained in

^^^ph 13 ^^^^ leases Clfa€.^ure of p^.^^ of rtuW or royalty on any ^^ of this l^e sha^

^^^ 'vo^^ ^ leue as to ^ otha parV% Defendant could ostensibly cm^ ^eldng the delay

rental ^^^n-ts rotemace-d in g^^ph 3; but ^^^ retain the abiEty under pax^^^^ 2 to extend

^ leases ^^efiniWy by ^xemising iU mdettaW sub,^eedve judgment Alwg only Mfen.dant 1As

the t^^^ral rigit to tez^^^e the !easm, or any part thereofY by ^^n&r, ^^^ paragraph 15.

^^Mhe presumption is that a le&w is made foz^ ^^ ^^^ of immediate
d^^^^^ent, unless the contmry . ^ ^^ in the conftw^ of the partae&g' ^^* Tho
im^litd ^venant to develop the leasehold for minat1 production with due
^^^^^^ and for the ^^ benefit of both pud^ ^eur out of g'the public interest
which is ^^^emed with the development of the ^^ ^^^ ^^^^ statt"

J^^bsp 332 F.Supp,2d at 779. '^^n a less-eeAs failure to develop the lemhold within a

reasonable ^^, "both public and private interests demanded judicial tmminat€on of the lea^ to

mak ^ possible the use and ^^^^^ of the land for ^^l -^ gas or for other p^ses." .^d at 782,

The coal ^^^ in ^onno v. G1^^^q Corp., 2 Oblo St.3d 131, 443 N.E.2d 504 (1983)t

^nWn^d no time Hmit^^^on ^^^ which rri^ operations wm to be cor^^noed.a but

required the lessees to pay advance ^^^^^ royalties each year^ to be applied againit amounts

anticipated to become due from fature minlira^ operations. k concluding that the ^^^ had

breached &eIr implied obligations under their l^^^ the Ohio Supreme ^^at enunciated ft

policy in Ohio:

Page 16 of 29



The ^ ^ the lesw-s bav^ continued to make ^^ ^^^ for a ^^ of
over ez^en ^ does not alta their respons^biliV to develop the land within a
remnable time. The questions of ^^^rldrig dM,^enfly and of paying rent or
^^^^ camot be viewed as a ^^bW^^ for timely dwvelopment> w,̂ ^ ^^^^^
otherwise would be to reward ^ore :.̂ ulad^^ without de^^^^^^ent eff^^ or
^^^ on the pmt of ti.^ lessms, ^t waudd ^^^^^ a lessee to ^^^ber a
1^^oe^ ^^aty in ^^^ merely by paying an amual sumo Such long-term
^^^ under ^^h there is no development impede the ^^ of aunemfl lm^s
and are thus ^gabist public po1icy,

^d. At 134.

The "long tema" lease in l€^^^ and the Beck ^^ in this case are n.^4errn leases

bestowing upon the lessees the ^^^ right to extend in perpetuity the time ^^ which to

develop the leased prerWsm. As ^r. lonno5 thm has been no development of Ptaintiff^" acreage

over a peTi^ of yearsa Like the i^e in lonno under wh€^h there bad bmu no r^^^^lopme; ^ the

leases hezei,^ are unenforceable as ^ai= public policy.

The Pl^ndffi we en€.tied to ^^^ judgment in this ^^^ because the leases in

question ^^^^^^ offend pubI^e policy in that they ^ perpetual leases. The FlWntiff^ are also

entitled to Summ^,^udgment because of ^.c Defendant's br^^ of the implied w^^^^ to

ramo^^y develop the land and by f^^g to drill any wells on any of the ^ ^t that im. plied

^venmt hu been violated.

"Mhe only material inducement which ^^^ a lessor to gmt a lessee the power to

exercise extensive rights upon his land is his expectation of receiving royalties based upon

the amount of°^^^ daived ^^ the land<" igaM 2 Ohio SQd at 133 n.2g 443 NE^ 504.

ar^^^ a ^eaw fails to co^uiin any spwifi^ ^^fm-er^^ to the fLmalines^ of development, the law

will infer a duty to op^ wiffi. reasonable diligence," Id At 133, In ^^^^^ the Obio Supreme

^ouA found a ^^ to be subject to the imp^^^ covenant to r^^^^^ develop where it set forffi
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no time ^od in which mining operations were required t^ conmience; and contained "no

expmss disclaimer of the covenant to develop within a reowrable time," Id. At 133,

The ^^^^ ^^^ this case contain neither a ^^ ieference to the tameria^^ of

developme&' no g`a ^^^ period in which ^^ operatons were requared t^ ^ommence.":

Paragraph 3 of the lease pro^^es, that the lease ^hafl I " W if a weD is not commenced

within the t^^^^^-mont^ period, the remainder of that peragaph ostensibly permits the

^efmdant to delay development indefinitely by pa^* amu^ d0lay xenWs, Paragraph 2 of the

t^e also permgts, ts.^e Defendant to delay development indefudtoly by det^infil in its

judgment that oil or gas is "capable of being produced on the premises in paying quWities.'4 A

lease in which the development period ma be delayed Wo perpot lty at the option of the less^

^leaty sat^fies the.lomo critai^ under which ^.^. i^^^^^ ^^enam w.^l mi-se.

The implied c-ev t to ^^^^^^p. the land with ^^nable diligence wzves to allow

^^son "to secure the actW consideration for ^ lease, i° e. p ^e production of minerals nd the

paymmt of e-^oyalty on ^^ ^^^s mined." lonw at 134, To allow lessees to hold ^d under

a mineral lease vdt^^ut making any effort to mine would contravene the *iature aud aphit of the

lease. Id.

Ohio courts have recogWzed a number of implied covenants ttat arise in oil and gas

lents, including both tht oorrenant to daiit and initial ^xplorataa^ well and the covenmt of

reasonable derelopmer,.t, as well as covenants to explore ftirtherA to market ft product and to

conduct a11, operatir^w that affed the lessor's royalty interest with remor^^^^ care artd due

diZ*uce. Ard^^^can Energy Servtcess Inc. V Lekan, 75 Ohio App.3d 205, 215, 598 N.B,2d 1315

(511 Distq 1992); Moore v. Adamsr S'h Dist, No. 2007AP090066, 2008aOh€ca-5953, 132-37.
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The United ^^ ^^prome CouTt reco , d the implied covenmfi to mmnab1^ dev^^^P

in Szu^^^ ^ ^id-C€^^^^^ ^etroseum Corp, # 292 U.S. 272,279, 54 S.Ct 671, 78 L.Ed. 1255

(1934). I'^e cow saw no need to resort to the law of the ^.^,^ z^ ^^ the case oroses ^^g

that the covenant to develop the ^ with aeuonable diligence ;`^s to be implied ^^m. the

relation of the parties aud ft object ^^^^ lease." ^d. At 278-79>

'rhe object of the ^ ^^ being to obtain a benefit or profit ^^^ both lessor and
^essm it seems ^^%iousA in the absence o^som^ stipulation to ^ effect^ fimi
neilher is made the arbiter of the extent to which or the dfli,^e-twe wM which ^
opcmtions ska-I.I pro^^, and ftt both am bound by the standard of wliat is
remonabte,

Id. at 280, The ooa^ criticized the Zeam'^ ^^^on that it could hold its lease indefinitely

without commencing any s^perati^ to discover or extract the ain.^^^ to which its lame applied.

The owsee"s] officers state that they desire ^ hold this ^ ^^^ it may
contain oil; but they assert that they have no ^ewng intention of driU€^ at any
^^ in the near or remc^^ faturee This attitude does comport %kith the obligation
to grc^secute development ^^b due ^^^^ ^ the inter^^ of the lessor.

Id. At 28 1.

The Defeadant maint^^ that its lease clearly disctaLms aU implied ^venants. The lem

does cot^^ a general disclwmeT of un^^^ covenants. However, the ^^^ also later refm to

implied covwwts<

In Ohio, as elsewhere, "(a]bsent express provisa^^^ to the ^ntrmy; an oil and gas ^^am

includes an implied oovenant to reasonably develop the land," Beer v. Gr°oth, 61 t',9ldo St2d

1 19p 399 N,E,2c^ 1227 (1980), ^^ph two of the syllabus; Ionno, 2 0 hi o st,3d at 132,443

NEW 504e 'I"^^ covenant to reasonably develop arises in the absence of an. "express disclaimer

of the ^vami to develop wiffiin a mmonabIe t€me.'Q lonno at 133.
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^^^^^^^ ^ contracts are to be ^^^^^ ^^ the ^^^^^^t of the instrument Doe

v. Ronan, 127 Obio Sm3d 188, 2010-Ohio-5072, 937 NAId 556, 149, "Any ambi^^^^^ in ^

document ^eang fo^ the nghts and respombih^es of each party must be c-onstrued qa^^^ ^^^

^^ of ^go dacument, ^^^ ^^^ ^^ndmfter oftke a^^^^^^ may ^^^^^^v forfeat far

more flmn he or she remimbl^ ^^ntemp^^ at the ^^ ^r, ag ^^^ was s%gned.'r Id. 'In

determining whether ^^^ language is ambiguous, the contract must be oonsftcd as a

wa.ol^ ^^* so as te. give reasonable taT^ ^ ^^^ provision in the ^^ement." Savedoff v.

,^^ces,^ Group, Inco„ 524 EM 754, 763 (& Cira 2008) (applying Ohio law)K %er^ a corx^i &S a

whole can be rmor^^^ intap^^ to support either party's position ^^diM th^ scope of a

garti^^ ^lamg the contract is ambiguous as to that Lqme$ and must be ^^rA apinst the

drafter. Mead Corp. V ABB ,^^^^ ^ner^^on, Inc. 319 F,3d 790, 798 ^^^ Ciro 2003^.

lu ffiis case, the parties' 1em, first provides the lessor with the right to bring an wti^^

against the ^essec for t^^ of an implied obligatiom ^^, pamgraph 17. Two puagraphs

leer, the lease purports to ^^aim any implied covemts4 PmTnitting the lessor to sue based on

the b^h o.^^ imp^^ obligation cwno^ be, reconciled with a blank-et s^Wlaimex ^^^ implied

^^^igad^^ or covenants, Because t^^ lease ^ reasonably bo inteipreted to allow or diswla^w a

lessor to maintain an action for breach of an implied obligation, the lease is ambiguous and must

be construed against the Defendant, the ^^pon^^ of ihe language at iww,

'^^^ ^^^^ conWas contradictory ^ovisions permitdng the P"mh^^ to bring legal ^on

against the Defendant for ^ching implied obligaa^ ^^^ at the sm^ time ^^^ming all

implied obligations. Moreover, the provisions ostensibly vegdng discTotaasrt in the Defendant to

^ or not to drill either ^^^ renders the 1 illusory unless coupled with. an imptied co°^^^ to

Page 20 of 29



z^OnablY deae1Op, or (2) is mnbiguora^ with respect to whether the disc.r^^n to drflI or a^^t to

dhiD app^es OnlY tO "fmthe" dri1l1Bg beyorad what is required to produce oil or gas, or (3) is

tnMfOrmble as "nst public policy if construed to i^^efinit^^y aJ1^^ Beck to eIW to drill or

not to drffl for al1 purposcs, Aowrdiragly$1n thd aU of these provisions are ambiguous, all

provisions must be ^^stued against the Defendant, rwc^ring the general disclaimer of implied

ob^^ations aneffmave.

Where general provi^^^ ^^^ contract conflict wi6 spwffic provisions ^^^^ same

docianent, the speac provisions generally contm1. R&nondson v. M^^bristsMulml ins. Co., 48

Ohio St.2d 52,53, 356 4X°2d 722 (1976); Hoepker v. Z^^^ Ame?i^^ Inc., Co., 3d ^^st No.

140318, 2003®Ohio-51385 111 ; M^^^er v. Cinci^ati Cas. Co,, 74 Ohio App>3d 321,330,598

N,E,2d 1203 (10^^ Dist 1991). Paragraph 17 of the Bee1^ Lease sets forth .1veffic proeWures to

be followed in the ^^^^ a lessor believes Beck to have ^^hed either an e^pwvs or im-plied

obligation. paragrapb 19 generally &sc ' . . aU implied obligations. 1n that thespecific

pmvision hi ,paragrapb, 17 s " forth a lessor's rights in ^ event Beck breaches an implied

condition ^ontro1^^ over tiw ,^^nwal disc1airner in pmwaplti.1^; the disc1aher is ineffectivet

The stated purpose of this lease e^ ¢gdriIlai& operation for, producing and removing oil.

and gas and aU. the ^owtituents ^^oof $} The lease conta.€w no smestion that either defendant

or lessor ha^ ^ other objecdve9 '^e implied ^^enmt to ^monably develop ft land

effoctuates the pardes' intent as reflected by the expma purpose of the ^ease,

To give effcot to the fundamenta.t purpose of an oil and gas loam as well as to the implied

covenant to rmot^bly ^evedop the land; provisions in the ^eaft b"riaa.g on the extent of

devoIopm^^^ ^riay m ° or reflect the ^^^ ^^reasonab1eness 1n ttie implied ^^^nemt.
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Streckv. Reed, 9th Dzst. No.1221$1983 WL 45,329 ^^ (June 8,1983). Th^ lease muo b^

consftaed in a mmer that wiR give effect to &H th^ ^ovigons %n the leme, both express and

implied, ld

The provision in a mineral ^em for amual advance payments does not relieve the leme

of its oblig4oza to reasonably develop the larid.lana^^ 2 Ohio 80d at 134,443 REM 504,

^^ ^^^^^s, of working diligently and of paying rerA or royalties ^ entirely
sep^^^ ^^ters. An annual advance payment ^^^^ is credited against fatme
royalties cannot ^evi,ewad as a ^^^^tute for timly deve1€apment. To h€^^^
^^^ise ws^^^ reward mere speca^^^n w^^ul, d^^^^^pmerit, effoil, or
expenditure on the part of the ^^^seo& It would allow a lessee to ^^ber a
lassoes property in ,^^rpe€^ty m^^ly by ^^^ an annual. mms

^^aph 3 of this l^ specifies that the Lease 'shalI become nuR and void'° and ^

rights of the parli.^s "^^^ cease an,d , torn. °nde unless a well is ^^mmenc-ed. within twelve

months (subj^^ to the ^ffmt of paying deky rentals). The pati^ necessarily detoami.red did

twelve monffi5 was a mmssnable time in ^^ch to ^^^^ a ^ell° In constuing this lease, the

Court hemby finds that the iinpl^^ covenant to r^^^^^ develop the land required the

Defendant to wmmence a well ^^^^ one year. As the Defezsdant.-fikil^ to do ^^, and in fact

bas fai^^ to ^^^^^^^ a single ^^ on any ^ordon of any of ^^ Plaintiffs' ^^^ even though

more ^ three yem have ^lapsed since the ^^ covering the ^l'uftcks} proP^ was ex^uteAl

almost ^ ^^ have elapsed s's^^^ ^ Hubbards ^^caed their lem, ^ ^^ ^^^ ^^^^

^mce :CoxWd Yoal^^ executed hLs Lewo, and more ftm six years have elapsed since David

Wor^ executed his Lease, it has breached the implied covenant to rewonab1^ ^^^^^^^ ^hdndft

Acreage.

Page 22 of 29



Vv'hen ^^uin^ the evidence most sftongly in favor of the Defendant ^ ^equkeA by the

Ohio Rules of Qvil Procedure, this Court is oonv^ced tiat r^^^^^e minds can come to big

one ooncl^on, and that conclusion is ad^^ to ^^ ^efendant. This De^^nt's lease eltarl^

and ^^^ocall-Y ^^^bw the implied cov^^ to ^^^^ly cavelop the Pla€ntiff^^ land and

violates the pa^oR^ policy ^^^ State of Ohio and the Plaintiffs are entitled to summ^ judgment

on this i =ez As -st^ ^^^ ^^^^^ ^^ lease involved in this action Ls a ^em in perpetuity. By

paymg delayed renWs} this land coWc^ potentially never be developed by the ^efensaut`^

payment of a very ^^^ payment to the PlWxdffz.

While not ^^^^^ingg our ^^^oborzn^ stm €^^^^^^^^a has decided the issues

pmen^ by this course. It is ^^^^g bom^ ^^rmsylv^a has taken the sme position taken

by the Ohio Supreme Court on the ^^sucs p.^^^^^ ^^orc this ^owt in thi,o., matta, .X^^^^ ^

Falcon Parta^^^ 2011 Pa.Supr, 2, 13 AM 942 (2011), is in many ^^ ^imilu tc, the ftM^°x^

case. The Hi^^ Lmse and ^ lease we both ffi'tm^^^" types of no-^ lowes. 13 A3d at 947:

They do not contain tadi^onaS habendum clauses ^^ch defmitiveIy s^^^^ a ^^y tmm

(^^^^^eperiod-^ which the leswe•^^ the ^ght to develop the l^md^^^^) and a ;^ondary

tem (the period following the pfimary t= in which the leme m reap a long-tem, xmm on

the efforts and funds exp=d.cd to develop the ^^^^^) The Hite I^^ and this ^^^ each

^^ ^^^ purporting to enable the lessee to in^^^^^^ extend the primary term at the

1eswe's op€iom

°rie Hit^^ lease provided for a one-year primary term ftt the ^^sew could extend

an€^^^^l-y either by continuing ^pemtzcs^ for production of oil or $as„ or by paying annual

delay reaWs of two dollars per acre, 13 A.3d at 944. The lessees in Hize simply paid delay
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rmtals for yeam without cer^^^^^^ any drflhng deprkring the lessors of the ^yeties they

would have received from the pg^^^^ of their oil or ps.

The court noted fti. "(r)oyaltya^ased leases ^ to be construed in a mmmor designed to

promote the full and diUpent development ^^^^ ^^eb^^d for the mutual benefit of both

pardes."7 Id At 945. '^^ court reviewed the ^^^ory of mineral. leases, nofi^ the evolution from

a 4.eWte ^^ ^ left the leww at a ^^^^vautage if m^^ were ^^^ ^^ the end of

^^ ^^ to a ^adabl^ term expressed by a ^^^ ^^^^ providing for a fixed period for

developments with an option to ex'€md the leaw for "as long ^aeaWor "so long as" ft

specified minerals vmre produced in ^^vmg quantities, enabling the ^^iwt to continue to reap a

return for the w^^ spent to develop the propeAy'o Id. At 946.

Even if a written lease did not expressly require the lessee to dove1z^^ the property in a

fimely marmer or suffer forfeiture, couTm recognized an implied obligation to develop the

^easeholda Id. As a a^^^ ^^^^ ^^^^^ a fixed rAma^ term with a "^^eaw e1^ ^^m

tD inWrpOratO £;delayesd rental" clauses relieving ^^^^ of the obligation to immediately develop

theproperty. Id. "^^^^^^ have ^^^eipreW d^^^^ ^^ntals-t^ be 'limited to the inidal term ^^^

lease!"Ad at 947; Jacobs, 332 F,^upp.2d at 786.

As noted in PWiatiffsg public policy argument, ^tion IIJBa, svra$ lessees began craffira^

leases ^^^ng the loswe to ^^^d the exploration ^oiod for as long as he. considered ^^^iit

of the delay rental wortliwbUep giving rim to #^^ ^^^ term lease," which courts rr^^eowd €nd^^ ^^^

of two rationales. flite at 947. One rationale was that ^^^ the ^me did not fix a time

beyond whi^ ^^^ ^essm could not delay wt.^ development and the payment of royalta^-th^

^oui^^^on for tbx Ieme-^^ lease was unfair and ^^emf^^ wimf^^^^e agaia^ the ^^ssor, rd,
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The other rad^^^ was that no-term leases conWn+^ an implied cmdition requiring the lessee to

dri^ ^^^o a rmonab^e time or forfeit the 1ease. Id.

^e Hi^^ ^^ ^bwzv€^ ^ to a ^^^^^^ ^^^^catd ^^ the legalities of Ieming

minerral.s the ter^ of the lease i^^^ed a one-year tmm dwing which the 1essw was to

conunen,^ ^ev^^^pment 2011 Pa.^uper.28 13 A,3d at 948. "If the ^^^ could be octended in

^mpetWty though the payment of $2.00 per acre per year, there would be ^itde ^^^ ^^ the

parties to agree on a ^^^ ^ lease term," Id. Re,^^^^^ the lessee's contention that the ^^s

enabled it to maintain production r^^^ ^efin.i^ly as long as delay rentals were paid, the court

opined that delay mntals relieve the lesm of the obligation to dewlop the land during the

torm. only. Id. Acc€rdingLv, a single two-d^Uarw^^am d^lay rental relieved the ^^^^

of any €zbti.pfion to develop the lenchold ^^ing the one-year pr^^ ^ Id. Once that

primary ^ expired, the ^^ payment of delay rentals could not preserve the lessee's dri.^ing

zigbts.Id

Pern,^^^ the ^^^^ to pay delay rentals indofmit^^^, thereby ^^^^ lessors the

finamiaa ^eneflus of ae^ pmduc€iof^^ would contmvex.a^ the presm^^ mtenuon of the pates m

executing the l^^^ in the ^^ place, as well as the notion that delay rentals are intended to g^Vur

the lessee toward devdlopment" Id. Moreover, construing the leases as creating an indefinite

tam would provide the lessee with vested property rights for the ^^ payment of a nominal

do1ay rental, a oon^^t at odds with the traditional ^^cti^^ of the property ^ights z^nvqed

by an oil and gas Imeo 13 A.3d at 949. A^^^ly, the Hit^ court held tha- the utm of the

leases 1^^ ^astrued linitmd the prMl^^^ of foregoing prolucao^ by payiiig delay rentals to
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^^^ ^^^^^ pnmoy tam^ onc-c the ^^^ ^nn ended and the 1msee failed to co:meme

px^^^^on, the Ieases expired. Id

I^^e- the Hite 1^, tWs loam is a no-tam i*= which, on its fim, p^^ to erioble the

Defend^^^ to ^md the term indefinft0y, vd^^^ ^y developmen4 by amply 1aymg nomi^

delaY ^^ ^^^^ determining that the lemed acreage is r.Vabl^ of pro€1ucing.

A ^^ntract is illusory wlm by its ferw, the ^^misor $^etains an unimited right to

detemu^ the ^^^ or extent of his perf^^, the unbmited rs'.gh4 m effect destroys Ins

promist and thus makes it merely ^^ory,^^ ^emovo 21 v. Mofno-re, 68 Ohio App.2d 126F l29w

30, 427 NMd 534 ("? Dist. 1980); ^^^s v, Ama Elee. Power Co., l^^ DiSL No, ^IAP1 192,

2005sOhaom1958, 131 Co^ generally disfavor interpretmions that ^^r oontmets il1+^ory,

pi-efermng a meaning that gives the ^onuact viWity.. Thomass ^324

Const-nung t,Ws lease ^^^sWati^ vvith Hite, iunitia^^ the ^ef^ndaafs abil€ty to forego

development to the twe1ve-m.oxrdi primary term set forth in ^^^^aph 3, wo^^ prevent the

Defendant!s promise to drill from ' g illusory and would promote public poli.^y andtl^

expressed intent of the parties to develop th-e Acreage.

For al the reasons set ^or& hemin above the ^^^^ ^^ ^^id^^ to ^^^ judgmemt:

The renuhiixg isam is whether or not forfeitum is an appropi^ remedy for the Plaintiffs and

whether or not the Defendant is entitled to a 3 0 day notice of ^ as provided for in tho leme:

For the rwscs^ so fortb hmvin after, this ^oud believes that forfeiture o^thes^ lemes is the

appropriate remedy bewuse they were void ob inita^ and as such the Plaintiffs do not have ^

give the Defendant the cs^nw=^ notice to : um notice.
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Vflm causes of ^orflei^^^ ^e specified in an oil and gas leme, ^tha causes cannot be

€mpl€ed. Beer, 614 Ohio St2d at 119,399 NR2 d 1227, ^^^ph tbree of the syllabus. However,

"[w]here legal remedies ^ ^dequate, forfeiWz^ or emceUati€an of an oil and gas 1ease, in

whole or in par€g is an appropriate remedy for a ^^^^s vioIadon. of an implied ^venant." Id.,

^^^^ four of the syllabus. Forf^^^e will be ^^ ^^^ ^^^^ to clo justice to the

parties, even where specific grounds for f^^^^ are ^^ forth in the ^ease^ Tonnog 2 Ohio st.^^

at 135, 443 N.Eo^d 5104, ^^er. whae the leww has made minimum rental or r€^^ty payments, a

les-sor$s ^Wm f^r fmf^^^e based upon ^^^^ of an implied cov^^ to remwbly develop the

land is not prw1^ded; provided ^ lessor can show that damages are inadequate. X'€^

"T'hc ^^^^^ for ^^^^ing forfeiture is the fact ftt the rad considemtion for the ^^e is

the expeoW ^tx= dedved from the actual ^^ of the land, not the ^ntW. inoome.^" irfoor°e,

2048-Ohio-5953^ M-8. Where a leswe°s failure to drill or mine within a s^^^^^ ^^^ of

time ^ould allow the lessee to encumber ihe lessor's p^ ^ in perpetuity, without any return of

income to the lessor arising from ^^^ or mining ^pmuon,^^ ^^^^ of the implied covenant to

develop the land wul^ ^^,in foaf^iUme. id Tht dcvi^^^n to order a forfeiture of an oil and gas

^ewe is within the bW eourt's discretion. ls^ ^ 155 1,

In ,^^^^, the s^wt upheld a partial forf^ture (or can^eU^on) ^^ the lessoo had

performed no work on the lea-d property for over a year, and had ^^ial and operating

t^culties. 61 Ohio St2d at 121-22, 399 N..^^ 122'^. The court sWed dw even if the ^^ssm

had. ^^^^ ^^^^^^^ from ^^h to pay dmages, forfeiture o^^^ lessee's continued ^^^t

in tmoTloited acreage was warrwAed to assure the development of the 1tmd and the protection of

the lemor's ^ntere&ua Id at 122, 3 99 N.E2d 1227< lu Lekan, the court upheld a forfeiture ^^

Page 27 of 29



the lessee 1iad limited experience; had d^^^^ but ^^^^ sold gas from a well on, the lmor'^

property, even though he had pl^ ^ wells on ofl= l.^ors$ property into ^^od^ctic^^ and

^^^ned as a "morn and pop" opmut^on without etup1^ym. 75 Ohio App3d at 216s17, 598

NdE,2d 1315.

In the instant can, the pardess leo.se dms not .^^^ any groundst"or fs^^^itme, Tlw

Defendaw, has held ^^^ to ^laic^tiffs' lands for ^ews without dAtin^ even an ^^^ ^^^^^^ry

well, encumbering Plaintiffs' pmp^^ for nominal delay rentd payments. ^orfeimm is

v-varranted to assure the ^otwton of Plainfifis$ interests in dmir lands. ^^^ver, even if

damages could do justice to the pardes, Wouladng a damage award would be speculative at best

'^^^am no exploration or drilling has ever taken plwe. Accordingly, forfeiture is warmatel in

this case ^cauw legal rmedies ^^ ^^^ly inadequate.

Plaintiffs did wt provide ^ften notice to ft Defend^^ ^^uant to ^uagmpb 17 of ^^

lawi "wtting out spedfim1^ in what ^^^^ lesm 1^ ^^hed this contmd^" and affor^g

the Defendant ^ days to cure ^^ ^^^ However, the Defendant ^^^ ^^ ^^^ ^ cufe

cifl^r the defects in or its -bTeaahes of^^ lem, ^^dnti;^^ ^^^^^ Mith the technical

muimmeny of prcrvidmg notice ^^^^ to ^^^cing this action would ^^O UQ purPoseo

A lessee's "midnight-hour attaupts to save the lewe" ^ ins€^^ient to preserve the

lessee's rights under an oil and gas leam dw has been b^ached, 4mer^^ Energy Services V.

Lekan, 75 Ohi^ App.3d 205p 214, 598 N.132d, 1315 (5'' Dist. 1992); ?doore v, ,^darmg 5^ DLvt

W 2007.^^090066, 2008®O^^^^^94?39 150^ ^^^nger v. Hart, 115 Oh.io -App, 115,184 N,132d

240 (4°^ ^^^^ 1961)o In .^ekans the oomt found that once the conditions of the lease had cme€i to
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W met, the lease ted. g^^ ^^^^^^^ terms of ^ mntrad ^^^ and by operadon of law

^^ ^^^^^) the leased estaft in the 1essor.'F 75 Ohio ^pp,3d at 212s 214.

In Gisinger, the lessees made no ef°^ to develop the ^^^^^d until ten &ys bef€^^

expiration ^^^ ^^^ ^enn, Finding it ^^^babl^ ^ gas or oil would be produced before

the end of the ftrm, the court held ^^^ effort was ^too liffile m late," and ^ejm^ed the lesms'

claim for on extm'son €^^the term, 115 Ohio App. At 117.

Moreover, it is ^^^^ ^^^^ thal the, law will not ^^ire. a vain ada Rg., Slate ex rel.

,^'c^ootin v. Smith, 105 Ohio St. 570, 643, 13 8 NE. ^^^ ^1 92T), ^^rho1d v, ^^^hanas#ons 130

Ohio S^.342$ 3^, 199N<B>353 (1936); ^le^r^ °^. a^.^r^geC^s.a^ ^'ngi;^eeri 19^. Ohio A^,^d

32, 2014^^o-62554 944Na^2d756,'^^ (ll^ ^isL). Intlia'mstanteue,thep^^^ ofth^

notice requircment in ^^^h 17 of the lww is to provide the ^^^^^.^t,Mtb an s^^^^^^ity

to ^^ any bmuh. However, the 1eaw is void as ^gainA public policy. Th^ ^efen^^ cann^t

care its breach in a timely mmner. The Plainti^ ^ enfitted to ^^nman.r jtid^^ ^ as requested

and to the forfeiture of ^ rights of the Defendant to the oil and ^ ^ndor the P1^nfiff s

properties, The Defendant's rigbts iu ^..^ sub^^^^ bases are forfeited. C^^ ^os-ts ^^ be

^^^^^ against the Defendant

ENTER AS OF DA'^ OF FILN IG;

e%

,^udge ^. ^e

e: Attomey Zus°,^^^^^^^ten
Attomay Bauerlefflin. ch
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, 3IN THE COURT OF COMMON PIF

MONROE CC-1'T^', OHIO

LARRY A. HUPP, et ale

Plaintiffs,

Vsd

BECi^ ENERGY CORPORATION

Defendant,

CASENO: 2011m3^5

JUDGE. ED LANE

ELAIaIE^^^ M#'^°IO^i ^'CfR ^^,^
ACTIt^^ ^^RT1 ZA'I"IO

NOW come Flainffis, L&Ty and Lori Hustack (g4Hus^^cks'), Lawrence and Michelle

Hubbard Na^^bards")p and David Majors CMOjOrs'^ (cOllectavefy "F"laintif°s'l9 by and through

the und^igned counsel, and respectively move this Court for an Order thW this s^^n be

maintained as a Class Action pursuant to Civil Rule 23(B)(2)o As is more fully set forth in the

MemOrandum attached ^^O and incorporated herein, it is clear that th e pr"uisftes to a Class

Action set forth in Civil Rule 23(A) have been met as have the requiremenfs of Civil Rule

23(B)(2). Accordingly, this Court should certify this case as a class action under Civil Rule

23(B) (2). For the Court's convenience, a prOpcased Order is attached hereto.

Icertify the foregoing to be a true cind
correct copy of the cariginal.

Beth Ann Rose, C(erk
Comm^n ras Courf,

^
eputy-t- erk
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^^^^ctful^y subnaitted,

Mark A. Rop^^ock (0029823)
SIAT^^ & ZURZ, LLA
One Cascade Plaza, suite 2210
Akron, Ohio 44308
Telephone: (330) 7,62w4700
Facsimile: (330) 762M3923

and

Richard V. Zurz (0007978)
SLATER & ZURZ, LLP
Ox^e Cascade Plaza, Suite 221 fl
Akmn, OH 44308
Telephone: 330,762>0700
Facsimile: 330,762:3

andx-2/ /""/

•• ^^cx^ra^csem^
^ ^^^

107 W. Court street
"#IVotsdsflelci, OH 43793
Telephone: 740=472,1681
Facsimile: 740e432,17 ^ 8

A'T°^ORNEY5 FOR PLAINTIFFS
LARRY AND LORI HUSTACK,
LAWRENCE AND MICHELLE HUBBARD,
AND DAVID MAJORS
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L ^^ ^^^^^^CT^^N

7bis case arises out of a form oil and gas lease C£Beck ^easeD utilized by the ^^^^

EnergY covoralior^ of ^^venna, Ohio (hereinafter "Becle')^ which Beck executed with

aP}^oximateIy 415 landowners in Monroe County and approximately 200 to 300 landowners in

'Other South East ^^O cOun6es, These f^^ leases Purport^ly grant B^ck the mineral rights to

aPProximately 32,280 acres in Monroe County. The leases were entemd into over the past i

approximately 21 years. Of this acreage, Beck has not drafled an oil or gas well on

approximately 21,000 acres in Monroe County and several thousand acres in other CIDUntics,

which am the pucei^ at issue in this casea1 '^^ Beck leases only paid the non-drilled parcel

landowners somewhere between $1 to $5 per acre per year in "delay r^ntals.'2 Additionally, had

we1Is actually been drilled and produced gas/oil, the leases only lsmvidei for a one/eighth

(12.5%) royalty to the landowner?

As this Court is well aware, the recent oil and gas boom in ^out^^^tem Ohio and

Monroe County in paticu^^, has resulted in up-front delay rental payrnents to the I^^^^^ of

upwards of $6,000; and possibly beyond, per acre for a five year ^^^ terM,4 ThC faCt that the

landowners in tW^ case ^^ecu^ these form i^^^^ with Beck prevents them from leasing their

P^^^ today to one of the new drillers.

In fact, since the filing of the Complaint in this ^, speci^^ly, on December 21't3

2011^ Beck Energy purporled to assign the leases which are the subject matler of this action to

From ^o=e Couc€ty .records.
See Exhibats A-C, the affidavau aM @ems of the Hustacfs, the Hubbards, oW Majom reswtavely;
Even thcsugh ^^k drilled no mells on the land at ig.sue in ft lawsuit, the 12.5% (110) royalty provision is stffl a

r30fir-ant term. TWs is because if Beclc assips the lease to owther driller, which he has almady attempted to do,
he lazasiow= would be lmled into the 12.5% royalty rate, imtead ast°wh,at is vjmdg^ available in the awketplace,
17.5% or moge, 1'hus, in the assipment scenario, Beck could not only i€oep for himself all o£'the °°€ap front" momv
:ith the lan&14mer receiving notiing)f but also the "°spmad" on the royalties- between 1.2.5% and 17.5% or rrreo
The Crsurt may take ^^ioiaI notice of this figure &s it has been m-port^ in various ^^^^^n and pubtir

nectiaags, as ^^^ as can be verified by ^omroe County records for xeemdy leased lands.
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Exxon MObil COrPs^ra^^nWO Energy Inc.5 Beck a
.
ssi^ed the "deep" drilling rights, ht;

maintained for itself the "sh,allow" drilling rightsq As a result of tws assjgr=ent$ th;

LessOrs/Landcaw^ers/Putatsve Plairttaffs her^in will likely t'we1ve NONE of the ^pfrotlt m€rnea

for the zss^m'rtent of their minea.I rights, and will not receive any increase in
royalty abovt

12a5^^'̂  and wla:^tcver increased roval^ Beck negotiated with Exxon,

However, the Beck lease is not merely,^^t a "bad deal" which the Iand^^^ made ane,

with which they would otherw^^^ be stuck. The Beck leases are void on their face as has already

been held by this Court,6 Accordingly, the Plaintifis are requesting that a class be certified of all

la€dOwners in Ollio who executed leases with. Beck where Beck did not drill a well on their

^^paty. The Plaintiffs herein request a certification from this Court to proceed as a Class

Action under Civ. R. 23 (B) (2). The leases of the Plaint€ffs herein have already been declared

void ag.inst public policy, violative of implied covenants and forfeited.

II. FACTS

13OCk EnergY CotPoration is a small family nm oil and gas exploration company owned

and operated by Raymond Beck, and located in Ravenna, por^^e countY, Ohio. The ODNR

website indicates that over the years, Beck Energy has drilled approximately 347 oil and gas

wells, located prirnadl^ in the ea.stem one-third of't-a^ state,^ However, most of Beck's activities

^a-tre h^ centered in Monroe County, Ohhic). Between 1980 and the present, Beck Energy

drilled approximately 165 wclls in the ^unty. From 2002-2007, Beck dffll^ an average of 15

'A copyof the Assignment, which also inoludea a list of the landowners, some of which are putative F1aintiffs
herein, is attached hereto as Exhibit D.
^ See 7/12/12 .^^isiox^ssf Judge ^ ae^c^d ^S^to ^ ancs^r^^.^ here^. by reference as :^bat E.
It is believed ali of tam facts are undisputed. In order to evidence good faith bela^^ citation is made to the best

^vaila€s^^ evidence under the circumstances, the ^DNIR wobs€te and Ms^ County mwrds. ^^aintiffs afforded

De-fendena the oppormnity to provide competing information in mspoa7se to Da^ovmy requests, ^ch were served
upoat the Defendant months ago, lmtead, Defendants chose to ob,jecat to dwa requests and provide no mean%ngfut
dOcumentats^^ ^atsoLver. Th€^^ evasive rwpoms thus lbrm the auis of a Motion to co#pel, filed
^ntemgssrantowlg^ herewith.
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wells pcr ycar in. Monroe County. At that rate, it would take 27 ^ean for Beck to drill all of the

leases he had executed in Monroe Countye$ Virtl,aaliy all these wells were, by today's standards,

considered "shallow," drilling only down to the Berea Sandstone level, approxitnately 1,000

feet.-9

13Y doratmst, the oil and gas exploration which is durrently being undertaken in the county

involves drilling into the Marcelius shale (approximately 3,500 feet), and the deeper Utica silale,

(approximately 6,000 feet). These newer Marcellus and Utica wells require "horizontal" boring

technology: A single well shaft is drilled and then horizontal borings extend out from the main

shaft, which are then filled with high pressure fluids, and., dius, "fracted." Wells of this nature

are much more difficult and "pensive to drill than the "shallow" wells, but may have incredible

yieiais.

Against this backdrop, ^^ok Energy, through either the efforts of Mr. Beck }iirnself or his

agent, over the years have entered into oil and gu ieases with numerous Lessors (landowners)

property located primarily in Monroe, and several of its surrounding counties. From review

the Monroe County records, it appeats as though Beck Energy entered into Ieasm for

approximately 32,280 acres in the county between the yean 1996 and 2011. Bet^een 1996 and

2001, Beck entered into 1, 1, 3, 0, 7a°id 7 leases per year, respectively, in Monroe Coun#y,

Then, in 2002, he entered into 96,10 Regardless, Beck has tied up over 30,000 acres in the

county. For approximately 10,000 of these acres, Beck has not drilled a weIl, despite

yew to do so, and has thus effectively prevented exploration of any of the atlirter^ wealth

iocated beneath this large swath of Monroe County and in areas in Monroe's neighboring

'OD1+R web:site, Paabiac Records.
s tJI)NIB. websitL, Public Records.
} v Mortm County Records and ODNR Records.

1 7?2.8 11 w-4i t 125338400 1
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counties. For this acreage¢ Beck has managed to tie up the property by paying only a Wvi^^:'^^
amount in delay rentals per year, if he even paid any renta.Is at aII.

In entering into the lease agreements with the Ohio landowners, Beek used a ;fomi4:

lem, Accordingly, it is believed that all of the Iewes which Beek recorded in Ohio contain the

exact same language and provis€ons, The only differences in the lease are inconsequential: The

name and address of the Lessor (iandowner), the amount of the acreage and its location, the

amount of the delay rentaI (which vaded with the amount of acreage), and occasionally, the

duration of the primary term of the lease. Thus, the essential terms of the lease are identical

between the Plaintiffs in the case berein. The H'tstatks, the Hubbards, and Mr. Majors, a

executed the same ^'s^rn lease. These leases are attached to this Motion as Exhibits A, B, and Cp .

respectively.

These I^^^ ^m all recorded by Beek Energy. Accordingly, the leases grant the

mineral rights of the Lessors to Beck Energy. They are thus a cloud upon the title of the

propeftya The Lessor landowners camot negotiate with new drillers who are ^ffeling thousands

and thousands of dollars per acre as "sigriing bonusesg' and royalties of approximately 17.5^'̂

versus the I2.5% under the old Beek leases. Most importantly, Beck has not drilled weIls, rsr

attempted to drill wells on any of the parcels at issue in this Cue,'2 The mineral rights are thus

wast€ngo

As indicated, the leases are identical and contain seveml relevant provisions which are at

issue in this case, The first is ^aragmph 2, which states as follows:

"This lease ^hail continue in for^e and the rights granted hereunder be quietly
enjoYed by the Lessee for a term Of ten Y^ars and as much longer thereafter as oil

11 VirtUallY aI€ of the Ohio Beek leases counsel has examined csan^^ & Pa'il^ tm
Of M-Clve months. A fewhem have a shorter fimo period, such as six moaath&

z See s^davi^ ^^^^ duee Plaintitfsp ExWbits, A, B, and C.

772811 v_01; 125358:0o01
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or gas or their constituents are produced or are capable of being produced on the
Premises in Payi.^^ quantities, in the judgment of tn^c Lessee, or as the prmi^^
shall be opemted by the Lessee in the search for oil or gas and as provided in
pamgraph 7 follcsw€ng,"

Pamgraph 3 also statesa

`°'lNs lease, however, shall become null and void and the rights of either party
hereunder shall cease and terminate unless, within _ (typically 12 months)
fi-om the date t^^reof, a well shall be cor^^^^ ork the premises, or unless the
Lessee shall thereafter pay a delay rental of ^ (typically $5000) each year,
Payments to be made quarterly until the comme^c-eme^t of a wella A well shall be
deemed comm^ced when preparations for drilling have been ^n=encedsl'

Paragraph 13 states:

"1^e Lessee shall have the right to assign and trawfer tlzo within lease in whole or
in Paite e e.Failure of payrnent of rental or royalty on any part of this lease shall not
void this lease as to any other put"

ParagraPh 17 states:

dbin the event Lessor considm that I^mee has not complied with any of its
obligatiom hereunder, either express or amplie€a .,"

As all of the Parties' rights and r^sponsibilities, whether by contract or by operation

law, ari^^ from this lease, this case is one almost by definition whieb should be reso1^^ 'via class

treatment. Additionally, this Court has already found the Beck. "fonn" lease to be violative of

public policy, that Beck violated its iinpli^ covenants contained in the "fonW' lease, and that the

"form" lease is voidab initio> Accordingly, if the lease is void for one landowner, it must be

void for all landowners, where Beck has not drilled a well.

More recently, Beck has purported to 'assigW" all of the deep drilling rights in this

acreage to F-xxon Mobil Corporation, a New Jersey ^orporati€^^, and its affiliate, XTo

Inc., of Texas. Beck executed and recorded this purported assignment well after the filing of this

lawsuit, on December 21, 2011 , thus flaunting the liur€sdiction of this Court. The arrogance of

7
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this attempted . mignment will becs^^ even more apF^^^ to the court, when viewed througb

the lens of its ^ununary ,Tudgrnent ruling. The assi^ent includes a list of Lessors (laradowner^)

whose ininezal rights Beck has sold to Exxon, For these landowners, they will undoubtably

^CCeive none of the "upfront" money on the Icas+c3 nOr WiU theY receive any increase in xz^*k,

over the base 12.5% in their Beck leases, and whatever new rate Beck negotiated for himself it

the assig=en^ perhaps as much as 1761 8%4 Thus, Beck may potentially pull $70=80^000,000 ir

up front money alone out of Monroe County, wha^^ the landowners of the County ^^^iv^

110thing< In anY ^ven t, the assigrim^^t conclusively proves, for class certification purpofts, as

does the Court's ruling, that all o.^^^^^ cases are identical and thus subject to class tr^atrnent<

Actordingiy, this Court's ruling on July 12, 2012, that the Beck forin lease is void, has

resolved the- issues in ^^ case on behalf of afl non-drilled Beck L^^ors< Plaintiffs are confident

that fot the remns set forth in the Complaint as well as the Court's ruling on Summary

Judgment, that this Court wil1 certify this class, and allow all Ohio landowners to negotiate new

leases with new ^^^ffs for economically competitive rates, and thus to fully explore the mineral,

wealth ^^^^^^e and its neighboring counties.

iII= LAW AND ARGUMENT

A. ^^vil Rule 23^^) - Ct^^^ ^^tion Standard.

Plaintiffs ^^^s6r the requirements for class certification as the class is so numerous that

joinder is impracticable, there are legal and £^ctual issues common to the class, the claims of the

^^^es are typical of the class and the representative parties vvHl protect the interests of the class.

A motion for class certification is not an ^cCasi^n for examination of the merits of the I

mse. Caridad v. Metro-North Commuter ,R.R., 191 F,3d 283, 291 (2nd Cir. 1999). There is

"nothin.^ in either the language or history of Rule 23 that gives a court any autholity to conduct a

preliminary inquiry into the merits of a suit in order to determine whether it may be maintained

1772E11v01i1253S8.M1
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L Polaey Behind Class Actions.

The policy behind class acfion is to protect members of even a small class, from being

as a class actio.n. . ega E$,sen v. Crrr&1e,& Jaeqttelin, 417 U.S. 1 56, 177 (1974). Tmteads the Cow

must deternane if the plaintiffs have proffered evidence to meet each of the requirements ol'Ruia

23. No weighing of compedz^^ evidence is appropriate at this stage of the litigation. Caridad, 191

F.3d at 233e See also Cleveland Board of Education v. A+mtrearag Wor^ldIrtdu.s^fies, Inc. (C.P

1985) 22 Ohio Misc.2d 18. (Holding in ruling on class certification the Court may take the

allegations of the complaint as true and the Court s^o-uld not examine the merits of the ^^t

during the cerdfcat^^^ hearing),

deprived of their day in Court. See B1ua^enihaY v. Medina S:r,pply Co. (2000) 139 Ohio.App.3d.

283 citing Amchem Prods., Inc, v. Windsor (1997), 521 U.S. 591, 117 S.Ct. 2231, 138 L.Ed.2d

6$9^ Marks v. C.P. Chem. Co., Inc. (1987), 31 Ohio St.3d 200, 31 OBR 398, 509 N.E,2d 1249;

7A. Wright, Miller & Kane, Federal Practice and Procedure (2 ^'d,l9$6)p Section 1777; 5 Moore's

Federal Praefis.ce (3 Ed.1997)x Section 23.44. See Also Anderson's Ohio Civfl Practice § 36.02.

8qWhm resolufion of a class action rnay result in benefits to the large number of class members

whose claims are so small that their size does not provide the impetus to bring individual

actions" a class action is considered the preferred method of adjudication. See M. Verenson Co.

v. First Fazaezti1 Hall Market Place, 100 F.R.D. 468, 471 (D. Mass. 1985), Correspondingly, the

United States Supreme Court bas found that a class action is appropriate to "vindicate the rights

of individuals who otherwise might not consider it worth the trouble to embark on litigaflon in

which the opt€mutn result might be more than consumed by the cost." Gsa^rarrty National Barrk'

v. Roper, 445 U.S. 3326, .338 (19$0)e

ii,

77a^911 v 07 '% 12S339.OM1
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The COhrt rnaY exercise its discretiOn tO certifY a class lvhera Plaintiff establishes the

prerequisites of Ohio Civil Rule 23°3 by a preponderance of the evidence. See Cleveland Board

of Education v. Armstrong World In,dustrier 1nc., 22 Ohio Mise 2d 18. Civil Rule 23 provides

that one or more memhm of a class may sue as representative parties only if°,

(1) the class is so numerous the joinder of all members is impracticable,

(2) there are questions of law or fact coraunsan to the class,

(3) the claims or defeases Of the rcpresentative parties are typical of the
claims or defenses of the class, and

(4) the representative parties will fairly and adequately protect the interest of
the class.

a) Jo^nder^ of AJU Members is ImpracticableA

Joinder of all plaintiffs is impracticable. hnpracti.cability of joinder is left to the trial

court judge's discretion based on the particular facts of the case. See Logsdon v. National

Bank (1991), 62 Ohio Misc.2d 449; Gaubbs v. Rine (1974), 39 Ohio Misc. 67. The requirement

is that the class be so numerous that joinder of all members is impracticable. -Impracticabie-

does not mean BSimpossible, See Planned Parenthood Association of Cincinnati v, project

Jericho (1990) 52 Ohfo.St.3d 56, 64, citing Gentry v. C & D Oil Co. (W.D.A.rk.19$4), 102

FAeI7. 490,493

In that rcgard, there is no "magic nuara.ber34 for deterrnining the number of parties that

make joinder irrtpmcficat. Sclamidt v. Avco Corp. (1984), 15 Ohio St3d 3 10, Grubbs v. Rine

(1974), 39 Ohio Misc. 67. Federal Courts have ruled that 86fgJenemlly, the

requirement is satisfied where the class exceeds 100 members. Fox v. Prudent Resources Trust^

a3 Civil Rule 23(F) is ahe sole distinction between diae Federal Rules arad. Ohio Rules on class accions. Civil Rule
23(F) provides that claims o#°the class shall be aggregated in deWrinenia^ die jurisdiction of the craasrL Otherwise,
the only difference between Federal Rule of Civil Procedure 23 and Ohio Rule of Civil Pmcedure 23 are minor
stylistic chan$e&

10
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69 F.R.D. 74, 78 (E.D.pa. 1975); see, also, Krominick v. State .^arrn Ins. Co.g 112 IF.R.D. 124,

126 (E.D. Pa. 1986). Ohio Courts have ruled that numeros^^ can be established with even a

tnuch smaller class. 'or example, in Grubbs, four (4) named plaintiffs were fonraer tenants of a

landlord. The four (4) named plaintiffs brought a c1^s, action against the landlord alleging that

security deposits were wrongful1y withheld. 'Me landlord owned approximately fifty (50)

different properties containing two hundred fifty (250) rental units. The court found the class

alleged by plaintiffs was large ^^^^^ to make joinder impracticable>

In Bennett v. First Energy Corp. (2002), 118 Ohio Misc.2d 174, 2002-Ohios2745,

^ourt found that a proposed class of one hundred twenty-five (I25) forner employees laid off

was so numerous that joinder of all members was impracticable and satisfied nume-rosaty

requirements for certification of the class in the action brought by former employees.

The naunerOsitY requirement in the instant action is satisfied. Based upon a r^^iew of the

public records of the recorder's office, the ^^^tant action pertains to approximately 415 Monroe

County landowners, who entered into leases with ^^^ ^hercin he did not drill an oil and gas

Well,14 A
similar review of neighboring counties revealed perhaps 2=300 more. Thus, the

number of P€^^^^^e PIaintiffs is so numerous, the numerosity requirement for class action

purposes has been satisfied, as the class is so numeroiis that joinder of all members would be

impracticable.

b) ^^^ativc Plaintiffs I^av^ Common Questidns of Law and
F^ct

PWntiffs also sarisfy therequiremer^t that [bew are questions of law or fact common to

the classe as the class consists of Lessors under Beck oiYgas l^^es on whose property Beek did

not drill a well> This Court has already deterimined that the leases are all void, yet as

'A S^^ County Records and Affidavits.
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^nculnbranCes of rewrd in the Lessors' land tatte„ they prohibit the laradowners from rcpleasint

and exploitiaig the minm1 wealth of their lands.

Wide discretion is afforded trial courts in decidang commonality, Caruso Y. Celsiu,,

Insulation Resources, Inc. (M.DePa.1984), 101 F.R.D. 530, 533, but its resolution may bc

satisfied by the allegations contained in the ccsmpia.int. Miles v. N.J. Motors, supra, 32 Ohio

App.2d at 356,291 N<E.2d 758. The commonality requirernent of a class action does not require

ffiat all questiods of law or fact which are in dispute be ^onunon. Planned Parenthood Arsn, oY

Cincinnati v. Project Jericho at 64 citing, Marks v. C.P. Chemical Co. (1987), 31 Ohio St.3d

200; see, also, Estate of Reed v. Hadley (2005), 163 Ohio App.3d 464. The cormnc^nality

requirement does not require that all quesfions of law or fact be common to cvery single member

of the class; rather, at least one issue must be common to the ct^ of all the class members.

Hanlon v. Chrysler ^orp,P 150 p,3tt 1o11, 1oo (gti$, cir. 1998); 5 Herbert B. Newberg & Alba

Conte, Newberg on Class .4ctzon.r §3. i q at 1 54 (3d ed. 1992); 7A Wright, Miller & Kane,

Federal Prctct^^e and Pr°ocedaare; Civil 2d, §17b3, at 198 (1986). Courts hove not considered

commonality a difficult hurdle; the requirement should be '°oonstl°ued permissively.°' Hanlon,

150 F.3d at 1019. Generally courts in Ohio have ruled that the commonality requirement is

safisfied when the plaintiffs demonstrate a °°comrnon nucleus o#'operative facts." See Warner v,

Waste Management Inc. (1988), 36 Ohio St3d 91,

Ohio courts have found that there is a "common nucleus of facts" surcounding claims

against a funemi home by states which sought class action certification, even though the funeral

home used different contracts over the class, where the funeral home sold each of the proposed

class members the same or similar guaranty, and the funeral home shareholder acknowledged the

12
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same sales Practices applied when selling funeral ^gements. See Estate o,#'-Reed v. Hadlc.)

(2005), 163 Ohio App>3d 464.

Federal Courts have ruled:

[B^^aa^se Rule 23(a) (2) requires only a single issue common to all members of
the class, the requirement is easily met. (Citing l NTEWBERG § 3<10, at 3-50J,
The fact that class r^c^-nbe:•s must individually demonstmte their right to rewyeryp
or that they may suffer varying degrees of ^^juM will not bar a class action.
(Ci^^^^ NE"ERG at 3-69], Nor is a class action pr^^luded by the presence of
individual defenses against class ^laintif& See id. Moreover, the ^^ may
catify t^^ class initially and then, if appropnate under all the circumstances,
decertify the class after an adjudication of liability. Citing NEWBERG at 3R70A
Feret v. Corest^tes Financial Corp. 1998 V& 5 12933 (E,D. ft 1998), at *?.

As set forth above, all of the Lessors, putative Plaintiffs, are goverr^^^ by the same

lease/contract, and will be subject to the same Beck defemo-es. ^pecifically, Beck leased mineral

rights from the Plaintiffs. All of the deep drilling rights under the ^^^ have been assX^ed to;

Ex.^^n under one insttument. Thus, Bmk Wmseif is treatin ^ these leases as a `{cIass.'* The

question co^on to all Plaintiffs as has alreadY been answemd by this Court is: is that lease

void? In the instant action, Plaintiff-s satisfy the commonality of questions of law and/or fact in

that eve ry single niember of the class was governed by the same operative lease tenns.^^

c) Typicality of ^lahns and .^efenses-0

T'he claims of the class members and the representative pard^s are typical. Sirnilarlyg tbe'

defenses of the Defendant as to the class members and class representatives are also typical.

"Typica.^" has been held to mean a "lack ^^^dversity between the class members." T'oberli,

v. Ch^ita, Inc., (M.D.Pa.1973)$ ^8 F.R.D. 74, 80, Ohio courts have held that plaintiffs' clai

safisfjr the typicality requireinent when the claim arises from the same ^^^^ pracfice, or

of cond-uct from whicb the claims of other class members arise and if the plaintiffs' claims are

----------------- -
15 A^ the Court sm we in the leases of the three plaantaff, s herein, the 1east terms are tdentiral. Additiorat1y, all
the. Jeaws Plaintiffs' counsel have reviewed spgnning the years are the sme form tease.

13
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based on the sarne legal tbeo:ry. Balighman v. State Fann Mutual Auto Insurance Corpalt

(2000), 88 Ohio St.3d 480. However, the claims or defenses need not be identical in grant3nj

class certi^:cation. See Cincinnaa^ plann,.d Pat°enthood, Inc, v. Project Jericho at 64 citi^^

Federal Class Actions, at 204; 7A Wright & Miller, sta^xr°a, Section 1764; see, also, °Twyrnan V.

Rockville Hous.Auth. (D.C..Md.1983), 99 F.RD0 314, 32 1.

In the present matter, the Plaintiffs' r-laims all ^^e frorr, the same lease, and the same

Conduct of Beck in his not drilling awe11 ott the Plairstiffs' property, Correspondingly, Plairxtiffs°

claims are all based on the same legal theories, which is that the Beck leases are void due to their

tems being perpetual, and due to Beck's violation of the implied covenant to drill, and other

express and implied ^venants. Beck engaged in the, same conduct against each of the class

members by signing them to perpetuai leases and not drilling on their property duiing the lease's

primary term, and in also violating the sarne express and implied covenants with each of the

plaintaffs. Thus, the e1ess representativesp claims are identical to those of the p-Utative clasi

pla.intiffso

d) Representative Parties '^ifl Fairly and Adequately
Protect ^^^ ^^^^restsf

The class a.cdon Plaintiffs also satisfY the ^'+^ulth requirement for a class action in that the I

representative parties wfll fairly and adequately protect the interests of the ^lass.

Adequacy of representation essentially has two (2) components designed to ensure absent

class members' interests are pursued: (1) that the intemsts ot'plaintiffs and class members are

^igned, and (2) class counsel is qualified to serve the inter^^ of the entire class. See Rule 23(a)

(4).

(I) Interests of the Class are Aligned.

14
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First, "the in, terests of the named plaintiffs must be sufficiently aligned with those of thi

absentees" Amchem Products ve Windsor, 521 US. 591, 625 (1997). A class representative i;

generally considered adequate as long as bis interests are not antagonistic to that of the otho

class members. See Marks v. CP. Chemical Company, Inc. (1987), 31 Ohio St.3d 200, see a1sc

Vinci v. American Can Company (1984), 9 Ohio St.3d 98.

`^^ conflicts exist between Plaintiffs and the class mernbers in this case. The named

Plaintiffs challenge the same unlawful conduct and seek the same relief as the class. The right to

relief of the named Plaintiffs, like that of the absent membm, depends o-n demonstmting that

^^ executed and recorded void perpetual leases with the landowners, while not drilling a weli

on their property, and/or by violating any otb.cr express or implied duties which arosc by the

leaselcontract, or by operation of law.

In the instant matter, the Hustacks, Hubbards and Mr, Majors are adequate

representatives of the class. All of them signed the same Beck lease and did not have wells ^

drilled on their propaty. °I'hc proposed class representatives have taken an acfive role and control ^

in the litigation to protect the class' iraterests. Further, the Hustacks, Hubbards and Nft, Majors

have participated in selection Of counsel, communicated with class mernbers, tnanitoreci the

litigation and vigorously prosecuted the case on behalf of the class, ", Additionally, as the ^ourti

has already ruled upon the Sumraary Judgment Motion, this case is essentially concluda

(2) Counsel is ^uallfied.

Sewndly, class counsel must be qualified to serve the inWests of the entire class. Civil^

Rule 23(s) (4). Ohio courts 1iave held that an attorraey is cornpetent to handle a class action if the I

attorney has experience in handling litigation of the type involved in the case before the class I

mtification is allowed, See Warner v. Waste Managesa^entlnc. (1988), 36 Ohio St.3d 91, 98.

3 6 See Affidavits ufthe Hus^cksg kiaubbards and Majors.
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^. .^,^ . , .. . : . , . :

Plaintiffs' counsel consists of Attc^^^^^ ^^l- Rcapchoc^„ Richard Zurz and James Peters.

AllP three of these a^ome^ have been previously appointed class counsel by this Court in ^7^ahn;

.^ticio, et al, v. Safe Auto Insurance Co.a et al., Nlonroe Co. ^^rnmon Pleas Case No.: 2003-09, a

which resulted in a mulci-ndillion dollar recovery for the class inemlers.

Mark Ropchock, has significant ftW experience in handling hundreds of cases in multiple;

states, has tried multi-million dollar cases to verdict and has over twenty five (25) ^eam

practice as a litigator, most recently receiving a three n-tillion dollar ($3,400,000.00) verdict in

Portage County, Ohio.

Richard Zurz is a leading personal injury attomey with offices in Akron, Canton and

Colurnbus, Ohio. Richard V. Zurz has thirty (30) years of trial experience and is an active,

member in good standing with the AkTon Bar Association, the Ohio State Bar Association, the

Arneri^an Bar Association, the Ohio Academy of Trial Lawyers, and AS.ies°icanAssociation for

Justice. Nlr. Zurz practices in business and conunercial litigation, personal injury, ernpl^^^r

intentional torts and nwnerous other areas of the law. He has tried many cases.

James W. Peters also represents Plaintiffs. Mr. Peters is an aftomey in '^^odsfiel€l, Ohio,

with over thirty (30) years experience practicing law. Mr. Peters is adinitted to the Ohio

Supreme ^ou^^ West Virginia Supreme ^om U.S. Court of Appeals, Fourth Circuit,1J.S. Coutt

of Appeals, Sixth Circuit, both of the U.S. District Courts in OWos and both U.S. District Courts

in West Virginia. Mr. Petem has smed as Special Counsel to the Ohio Att+^^^^ General and in

private pmctice. AJditional^, Mr. Peters is approved counsel for a number of corporations. Mr.

Pet^ ^^ently smes as a Judge in Monroe County Ohio. Mr. Peters has received a verdict of

three miition five hundred thousand dollan ($3,^00p000,0fl).
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B- as^^ RWe 23(B).

In addition to satisfying the prerequisites set forth in Civil Rule 23(A), Plaintiffs also

satisfY the requirements set fbrth in Civil Rule 23(B)r Civil Rule 23(B) requires Plaintiffs to

satisfy one (1) Of the requirements of subdivision (B) (1)°(3) for certification to be deemed

app^g^.ate,

1. Rule 23(B) states as fo1=1^^^^

An action may be maintained as a class action if the prerequisites of subdivision (a) are

satisfied and, in ^dditiOn, (2) the party opposing the class has acted or refused to act on ^

grounds generally applicable to the class, thereby making appropriate firw injunctive relief

cnrrespondiAg declaratory re1iief with respect to the class as a whole * * * ,P This is the exact

situation presented in the within action. The puty opposing the ei^^ herein, Beck Energy, has

acted on grounds generally applicable to the entire class, [form lease, no well drilled] and

declaratoa-y relie#`witka respect to the class as a whole is appropriate.

As discussed ^^tcnsively above, all the putative plaintiffs herein are landowners in

Monroe and its neighboring countiesf whose property is subject to and impaired by an oil and gas

zi€neral lease with Beck Energy. Beck Energy vill presumably defend ^vmy case in an identical

fashion since whatever defenses are available under the lease would be applicable to all of the

putative plairfiffs since the same terms would ^ntro14 Beck has not drilled well.s on any of the

properties within the lease term. All the putative plaintiffs wuuld find it impossible to lease their

land to a new dri.l^er with the Beck Energy lease presenting a cloud upon the title of their

property.

Likewise, meeting the second requirement of Rule 23(B) (2), the F'laintaffs are

declaratory relief from the court in the form of a quiet title action in favor of the landowners

against Beck Energy. The Plaintiffs are simply requesting that the court hold the Beck leases
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void (which i^ has alrcady done), and CiM the 1andownemY titie to the property# once agair,

veging in them their full mineral rigiits. As the Complaint does not even request any form ol

monetary ^^^ges, the second requirement is easily met.

In Wil5^n -v: Brush Weflman, .Lnc.R 103 Ohio SUd 538, 817 NE 2d 59, a 2004 case, the

Ohio Supreme Court had the opportunity to address the requirements of class certification ander

Rule 23(B) (2). The Supreme Court held that certification under the B (2) subdivision of Rule 23

ea^taiyed two ^equireinents; (1) The action must seek primarily in,^^^five relief, and, (2) the ciass

must be cohesi-ve, W"ilsone at 541, 63.

a. Injunctive Relief

As outlined above, Piaintiffsg Complaint consists of two ^unts, Count I i^ a request for

declaratory judgment stating at paragraph 20, "Plaintiffs are entitled to a d^lamtory judgment

ffiat the Hustack lease, the Hubbard lease and the Majors i^^ are therefore forfeited, canceled,

une^.^'c^rceable, voided and held for naught, for reasons including but not limited to, the followirlR

* * *a Count 11 is a quiet title action which states in pamgmpib 21 (b), "Plaintiffs are entit1ed to a

judgment, pursuant to Ohio Revised Code § 5303.01 quieting their title as to the Hustack

acreage, the Hubbard acreage and the Majors acreage as against Defendant by and through the

forfeiture, release and cancellation of the Hustack, Hubbard and Majors leases as valid

encumbrances of record and by extinguishing any interests which Defendant has or may claim to

have in the Hustack, Hubbard and Majors acreage."

These allegations clearly meet the first requirement of Wilson that the action must seek

PrimadiY injunctive relief, ^As the Wilson case and others have generally described, in

this deterraination, there is oftentimes confusion as to w1iether the Complaint ^^e6fically is

requesting injunctive relief or damages. The distinction is often difficult to make. In Wilson, for
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^. i

instance, Plaintiffs sought medical monitoring. This presented a difficuit analysis for the Cow

as to A'hcther future rnedical monitoring was primarily in the fortra of damage or injuncti^e reiief

In the present action, no such dilemma or difficulty in analysis exists. There simply is no

claim in the Complaint for any sort of monetary cimna.ges whatsoever. The Complaint

exclusively requests declat^.ato-ry and quiet title reiief Accordingly, the first requirement

23(B) (2) is satisfied.

b, Cohesaveness

The sewnd requirement for 23(B) (2) cwificatioxa as discussed in the lilsoaa case is that

^ the class must be cohesive, In discussing the cohesiveness standard, the Wlson court noted,

a.tthOugh this court has not had an opportunity to address the eDhesiveness requirement of Civil

Rule 23(13) (2) class certification, there are a "amyriad fedcral cases ,providir^g us guidance,"

citing Barnes v. Am. Tobacco Co. (C,A, 3, 1998), 161 F.3d 127, 142R143. The federal cases

indicate the cohesiveness analysis is essentially the same as a predominance analysis, which is

discussed with much more frequency in the case iaw.

The predominance inquiry pertains to the focus on l^gal or factual questions that quaiify

each class member's case as a genuine controversy. See Hoang v. E*Ta°ade Group Inc. (2003),

151 OhioApp.M363, 2003-0hio-3U1a

The predominance test. . oinvoives an attempt to achieve a balance between the
value of allowing individual actions to be instituted so that each person can
protect his own interests and the economy that can be ^^^^^ed by allowing a
multiple party dispute to be resoiveda.a[asJ a class action,,,. Schmidt v. A-vco
Corp. (1984), 1 SOtai4a App,3d 81.

Plaintiffs must show that common or generalized proof will predominate at trial. 5eel

Lumco Industries, Inc. v. JeId Wen, Inc., 171 F.R.D. 168 (E.D, Pa 1997). Coreunon questions

rfzust be able to be resolved for aU members of the class in a single adjudication. Marks v. C.P.

Chemical Co., Inc. (1987), 31 Ohio St.3d 2000, "°Whiie potential dissimilatity in remedy is a
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factor to be considered in determining whether individual ^uesfions predoniir€at^ over conunt^^

questions, that alone does not prevent a court from certifYing a c ause as a class act^on." Vinci v.

American Can Company (1984), 9 Ohio St.3d 98. See also Lowey< Sun Ref°ini.^ ^ Marketing

Co. (1992), 73 Ohio App3d 5£3, 572, 597 I*d,Eo2d 1189.

Courts have found that when a common fraud is ^ezpetrated on a group of plaintim,

those plaintiffs should be able to pursue the claim without focusing on questions ^ffecti^^

individual m+e^^bers, Cope, 82 OMo St.3d at 430, 696 N.E.2d 1001. In this regard, fraud ^ses;

that involve a single underlying s^^^e and common misrepresentations or omissions across the€

class are particularly subject to ^omnion pr^of Id. at 432, 696 N.Ea2d 1001< Once the plaintiffl

establishes that them are common misrepresentations or omissions affecti.^g all class members, a

class action can be certified notwithstanding the need to prove r^^iance. Hamilton, 82 Ohio St.3d

at 83684, 694 KE.2d 442.

It would be difficult to imagine a case in which the prospective plaintiffs are more

cohesive as a class than the within action. As noted, all ofthcse individuals are landownen wbo

are unable to 1ewe their land to new rril1ers> The court can recognize the fact that these

landowners would obviously wish to obtain thousands of dollars per acre for their pr^peny in up

frOnt money, not to mention potentially hundreds of thousands of dollars in royilties versus the

present arrangement with Beck Energy, wherein they are receiving a few dollars per acre per

year and no royalties what^^evcr. The disparity is obviously egregious. However, that €ii^padty

is not alone the reason the group is cohesive.

'I`^^s group is cohesive to the extent of near identity of inter+est. Their proper^^ are all

encumbered by the same leases with Beck Energy with the saiie temis that hold their

hostage. As noted, other than the fact that the names are different on the leases and the acreage
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and its location are different, the terms of the lease w^;boilerplate and, thus, since the Court has

already found the lease void in one instance, the lease would clearly be void in all. The reverse

is also tme. There are few indi'vidual claims or def^^^ available in the within action. If certain

Plaintiffs dss li^^^ve other clainis against Beck, those are not pm€ of this laWSUit. ^Ccorzlir£gly, the

cObcsi^^ness amlysis of the present action under the Witsor^ case is easily established.

'1'here are asiditionaI reasa^rjs ,vkay this case is a^pr^pfiate for class treatment, such as

under a Rule 23(b) (1) analysis. Rule 23(b) (1) ^efules two related types of class actions, both

designed to Pr^vent p^^udice- to the parties allsing from multiple potential sWts involving thel

same subjmt matter. See Feret v. ^^restates Financial Corp. 1998 WL 512933 (E.Da Pa. 1998),

at 4 13 citing I 1^^^RC, § 4903, at 4a1$1. RuIc 23(b) (1) (A) is used to "obviate the actual or^

virual dilemmawhich would.,. ^-^nfro^.^t the party opposing the class" if separate lawsuits were

decided diff^^^^ so as to result in "incompatible standards" for that opposing party. See Feret

at *13, citing '%'B Music Corp. v. Rykoriisea 1nc., 1995 WL 631690, at *3 (E.D.Pa. Oct. 26,

1995) (quoting Fed:R.Civ.`F, 23(b) (1) (A) ad-visory comniittee notes). Cc^nversely,1tul^ 23(b) (1)

(B) is used when separate actions rnight lead to adjudications that could be dispositive o

n I onparty class rtrembers' interests or substantially impair their ability to protect their interests.

See Feret at 13, Certifications under both of these clauses are common in labor relations cases

because defendants often provide "unitary treatment to all members of [a] putative class [in this]

area" and thus the rights of absent "class member[^^ [are often] ,., implicated by litigation

brought by other cl^ ^embers;" Feret at * 13 citing 5 MOORE'S §§ 23,41[4], 23.42p] jc).

COrmsPond.ingly, Ohio courts have held that there is a risk of inconsistent adjudications

when the validity of a lease ^^ntract cou1d be found valid in one action and invalid in another,

21
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this would lead to incompatible standards of conduct for the defendant. See, Warner i2 0 g-'aste

Management, (1988), 36 Ohio St,3d 91, 95, Footnote 2.

In the instant actiorg, there is a risk that the validity of the Beck lease and course

conduct with the landowners could be valid in one action but invalid in another, thereby leading

tO inconsistent adjudications. Consequently, conflicting decisions regarding the legality of the

Beck lease would affect the interests of all putative Plairatiffs. This is an additional reason wh)

class treatment is needed.

Federal case law is in accord. In the case of Walls v, Sagamore lm. C&, 274 F.R.De 243

(2011), the Distict Court for the Western District of ^kawas had the opportunity to analyze a

23(B) (2) certification motion. In Walls, an insured brought an actionp on behalf of herself and

all other similarly situated, for breach of an insurance contract claftning that the insurer's method

of sending notice of cancellation for ^on=payinent of preriiium was illegal, In certifying the

class, the District Coutt went through a certification analysis. After first reviewing the

numerOsitys coxnmcrnality^ typicality and adequacy of representation requirements of Rule 23(A),

the court next looked at the 23(B) (2) requirements. The court began its analysis by not.ing that,

"The EiO.th Circuit has held that Rule 23(B) (2) certification is appropriate when plaintiffs seek

injunctive ielicf from the acts of a [defendant] on (the) grounds genmIIy applicable to the
E

classo°9 We& at 256, quoting P=ton v. Union National Bcank 688 Feda2d 552 ($^ Circuit 1982),

The court then continued: "there are implicit requirements found in Rule 23(B) (2). '^ese

include, first, that the eims s^efmition must enable the coun to determine ob^^^^^^y who was

included in the class and, thus, who was bound by the mling, and the class representatives must

be members of the pr^^o-sed class." Citing, Dumas v. Albers Afed.:. Inc., WL 2172030 OV4D.

MO. S ept^s..ber 7, 2005),

1772$11 a p1 1 123358.OC)tii
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In this case, the class is readily ascertainable from the County records. This inquiry has

already been undertaken and completed as discussed above. Secondly, the class representatives

are clearly members of the proposed claws again, as outlined above. Accordingly, class

certification is appropriate.

In a ^e involving oil and gas leases very similar to the present aciitan, class certification

Was authorized under Rule 23(B) (3). See, Schell v. t3xy USA, Xnc. (2009 WL 2355792),,

(D.Kan.)e Accordingly, there can be little doubt that this case is appropriate for 23(B) (2)

certification.

IVa CONCLUSION

Ba-sed on the abovc, class action certification is appropriate in the instant action as the I

four prerequisites to a class action set forth in Civi.i Rule 23(A) are satisfied and the requirernents

of Civil Rule 23(b)(2) are also satisfied, lra that regard, the Ccautt should grant class ^erti^cation.

Class certification in the instant action will result in the most efFicient resolution o#`the claims of

individuals involved in the action, elmir^^^^ repeti^ous litigation and inconsistent adjudications

involving common questions, and related events. Therefore, Plaintiffs respectfuil^ move th^

Court to grant class certification, appoint Mark Ropchock, Richard Zurz and James Peters class

^unsr1, and appoint the Hustacks, the Hubbards and Majors as et.m representatives.
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--------^•,.•.^.»,,,,•.^.<.^,^^.,^N^ ..... ,:,..

^^^^^ctfuliy sub^^^^

Mark A. ROpchc1ck (0029823)
SLATER & ZURZ, LLP
On,^ Cascade Plaza, Suite 2210
Akron, Ohio 44308
Telephone: (330) 762-0700
.Facsimzle. (330) 762-3923

and

Riehard V. Zurz (0007978)
SIA'I'ER & ZURZ, LLP
One Cascade Plaza, Suite 2210
Akron, OH 44308
Telephone: 330.762<0700
Facsimile: 330.7623923

and

Jim W. tqbK00006oj
Peters aw Offices
107 . Court Street
W ^sfield, OH 43793
Telephone: 740e47241581
Facsiznile; 740.472.1718

ATTORNEYS FOR ^LArNTIFFs
LARRY AND LORI HUS'TACY,
LAWRENCE AND MICHELLE HUBBARD
AND DAVID MAJORS
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ii
^^^^^^^ATE OF SERVICE

The undersigned hereby certifies that a true and accurate copy of the foregoing has beer

served upon the following parties via regular U.S. Mail, postage prepaid this day o^,

2012:

David J. Hirsch, Esq.
James F. Bauerle, Esq.
K^e'vican Weiss Bauerle & Hirsch, LLC
'L 1 th Flomr, Federated Investors Tower
1001 Liberty Avenue
Pittsburgh, PA 1 5222=3'?24

ATTOR.NF-Y FOR DEFENDANT
BECK ENERGY CORPORATION
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IN THE COURT OF COMMON PLEAS
MONROE COUNTY, OHIO

t-ARRY A.H1,ISTACK, et ale

Plaintiffs

VS,

BECK ENERGY CORPORATION

Defendant

STATE OF OHIO
)ss:
}MONROE COUNTY

^ CASE NO. 2411-345
^
) JUDGE JULlE SELMON

AFFIDAVIT OF PLAl^^IFF. LARRY-A
H^^1

^

Plaintiff Larry A. Hustack, being first duly swom and caufioned, deposes and

states as fbitows:

I . I am a Plaintiff in the ^^^^e^capt^^^^^ act€om I am over eighteen years of

age, and competent to tesfify. The statements in this Affidavk are true and accurate,

based an my pamonal knowledge.

2. The Oil and Gas Lease (Lease) attached as Exhibit Al is a true and

accurp-t^ ^^ of a lease which currently encumbers certain real property located at

45429 Bondi Ridge Road, W^^sfieldE Ohio (Hustack Acreage)> My spouse and I

purchased the Hustack Acreage subject to the Lease, which had been executed by our

predecessors in fitle and duly recorded,

30 1 have pemonal knowledge of any and al1 operations that have been

conducted on the Hustack Acreage from the date on which we purchased it to the

present date,
--------------

% ^^
^



4. At the tr^e we purchased the Hustack Acreage, there was no evidence

that ^^ek Energy Corporabonb any representative of Beck Energy Corporation, or any

other person acting on behalf of Beck Energy Corporation had drilled a well or prepared

to drill a well thereon. There were no wells, and there was no drilling equipment or any

sign that such equipment had been sit^^ted on the Hustack Acreage.

5. At no time since we purchased the Hustack Acreage has ^^^k Energy

Corporabora, any representative of Beck Energy Corporation, or any other person ^cfing

on behalf of Back Energy CorporaUon, dr€IL-d or prepared to dr€!^ a well on the Hustack

Acreage, or placed equipment on the Hustack Acreage, or conducted any other

operafions thereon.

6. 1 telephoned the offioes of Beck Energy Corporabon in Ravenna, Ohio

on three (3) separate occasions in July, 2010, June, 2013 and July, 2011 and inquired

as to what their plans were regarding the Hustack Acreage and whether they were

going to ddil.1 was told by the representative of Back Energy Corporation that ^they had

no intentions of drilling because there is no pipeline in that part of the ^^nty", When I

tnen asked if they would cancel my lease, they told me °'Ne,

7. At no bme since we purchased the Hostack Acreage has Beck Energy

Corporat®n, any repmsen#^tive of Beck Energy Corporabonw or any other person actng

on behalf of ^^ck Energy Corporafion9 paid or transmkked any royalty to efther me or

my spouse,



^;.

SWORN TO before me and ^^^seibed in my presence in this -7 day of

February, 2012.

^
f
Nbtary Public ,

LORMWJo^
NOTARY ^^^^
STATE OF OHIO
R .^

^^^ ^*
my Comm. Exp•3f21d16



IN THE COURT Of COMMON PLEAS

MONROE MUNTX OHIO

} CASE N7^ 2^^-345

JUDGF J^ SKM€3N

^. )

^ECK ENUGYCOMORAT€ON

^9^'^sa^eaa 3

srA°r^ ^^ 6mo

MONRO^ COUN€°°f

Plaintiff Hubbard, being first duly sworn and cautioned, deposes and states as

^^llomo

1 4 1 am a Plaintiff In the above-captc+ned action, 1 am over eighteen years of

age, and competent to fies*. The statements in this Affidavit are true and accurate,

based on my personal kr^owledgea

2. The Oil and Gas Lease (Lease) attached as ^^^bft B1 is a true and

accurate copy of a lease which encumbers certain real property known as 36957

Kiesbeek Rd., Woodsfieldg Ohio (Hubbard Acreage). My spouse and i inher^^ the

Hubbard Acreage subject to the Lease, which had been executed by my parents and

predecessors In fft(^ and duly recorded.

3. 1 have personal knowledge of any and all operations that have been



,........i..nnovr^rvsxs^N/Ati0.`i/fJtlff^ ..^ , .. . . . .. . . .:: .. .. ....:.. ...

conducted on the Hubbard Acmage from the date on which we executed the Lease to

the present date,

4> At no time since we ^^eciAed the Lease has Beck Energy Corporation,

any r^Present^^ve of , Beck Energy Corporation, or any other person actng on bebaff of

^eck Energy Corporation, cirllled or prepared to ddll a well on the Hubbard Acreage,

placed equipment on the Hubbard Acreage, or conducted any operations thereon.

5. At no time since we ^^e"ed the Lease has Beck Energy Corporation,

any representafive of Beck Energy Corporation, or any other person acbrag on behalf of

Beck Energy Corporation, paid or transmifted any royalty to either me or my sp^use.

,^Wari^c
-e Hub'6^^

SWORN TO before me and subscr`lbed in my presence in this ru day of

February, 2012,

^^avy 10 ^il^^

^^^HEW HAUY
NOTARY Pt,€BLEC, STATE Of OHIO
MY COMMISS1^^ ^^IRES *4-1443



^^ ^URT OF ^^^^N PLEAS

MONROE CO'^ Y^ OMO

LARRTA, f(W:".^CY, at *I.

vs.

BFCiC ENE^. ,^' ^^OXAnC?N

D&n&t

STAn OF omo }
}sx.

M¢^NROE C-OtreT^'s'` }

CASE NO. Z^ .'^5

}

} JU95^'sE JOLU ^ELMON

}

}

} DAVM -WIMAIOFS

}

David W. Majors, being first duly swo€^ and cautioned, deposes and states as

#o11ows"

8 am a Pla(nttff ln the above-cap^^^^^ act1on, I am over eighteen years of

age, and competent to ^^^trfy. The ^^^^ements in this A^avi^ ^^^ true and ^^cu€-atee

based on my ^ersonal knovAedge,

Z The Oil and Gas Lease (Lease) attached as Exhibit Di ls a true and

accurate copy of a lease which 3 executed on October 1 1, 2005. The Lease currently

encumbers certa3n reaI property which I own, 1ocated 48433 Keylor ! lill Road)

iff



y,. .

Woodsfieid, Ohio (Majors Acreage).

f.._

3. 1 have resided on said Majors Acreage continuously since I executed the

Lease, and have personal knowledge of any and all opomtions that have been

conducted on the Majorr, Acreage from the date on which I executed the Lease to the

present date.

4. At no time since I executed the Lease has ^eek Energy Corporation, any

representative of Beck Energy Corporation, or any other person acting on behatf of

Beck Energy Corporation, drilled or prepared tD dril1 a well on the Majors Acreage,
;

placed equipment on the Majors Acreage for the purpose of dHilingq or conducted any

operations to drill thereon.

& In approximately 2006, Beck Energy Corporation placed a pipeline

across the Majors acreage to transport g8s#rorr` other wells. At that fime, Beck Energy

Corporation promised to d^^^ a well on the Majors Acreage, but never did.

6. At no time since I executed the Lease has ^^^ Energy CorporaUon, any

representafive of Beck Energy Corporation, or any other person acting on behalf of

Beck Energy Corporation, paid or transmitted any royalty to me.

DaAd W. Majors

SWORN TO before me and subscribed In my presence in th^sq^^day of

February, 2012. g

Notary Publac
^ . .. Y ^

. s,



^^^^NMEN'T AND BfLL £^^ ^^E

THE STATE OF OMO

ODidnn a Y OF QYAONROE

Be& 'Energ f•y'oqxt^doare,, aza Ohio cwpasxattsasn uft aF magft as3deess o3 4857
Hatding Aara ^ra^, ^^^, ^2^ ^^ ^"^a.^ar° ), f^ar 'F'^ f^tm a^ss^ other S^
arad vsatasble rons#dzrm^ (Llw recp°spt asnfl sufficiency of whi^ are t^^^
^dmowleetgetl does hereby CLA+T, ^ARC.,^^^ SEL4 CON^^, &SSIGN,
'^^SFM SET OVEk and i^ELMR Estxo^ ^^obs8 C*z^^flao, ^ New 3aesay
roq)oraalion, do i3s zMa#e, "TO Esaa;r Inc.i ^^ ^^m is $I B Houmra S^ Fmt
Wozda, Tcexag 76142, C"Aulgaer"^^ll of Astigmr's wi3ividtd #ntemis (w sd forth an
ExUbig A} In md W ft follt+^^ domtibed pras^es^ r%hts and £r^^^tz

A- The oil and ps 9asm sasote fully dwribed in Ear^^t A- ka and exe" the
,sk^^ dgh9^ whkharaasot porricakax^ydam6bedb^ow the
opemdrig ^^entk podnxag wW uzaDin^ spemsexatsb decisrsfions of poZal^g or
unitkution, po€a^g otdem ftunw.k azd :FannasF ^gMM004 parddpation ^^Mntsy
aWpaamur., oil ^^ ^tracM ^ pk-,-, W pracesaln& gas ^tf*M,g^ and
hwzporkat`sm agreemntk rights-os`-wayn tr^mts, }^^iU6 la cmses, ^d other
instrumesxts and zgmemmts pertan#ng dmeto of record sas of ft Ef#^cbve rvae or
dfsclused ^,r As*dp" preor tra d^^^ (flu "^xisdAS Coeahacts").

S, UnIt^mlon aM pooling iRga^mn9s and qh¢s unxRez pwldxag orders
applicable to the i.o.^ns mvd gil1 a'ightR a€^^^^ ^ ^fln C^*mcb.

^ without 1^ft the foregaars^ all ^r lig3^L twe ard 'sn¢ereA of Aftipor
Of ^-tia2em ^ a€; :^xas^r, ^rrM9^ lept os +^r^^sk4 vested or ^^te^.^S, in and to
the ^, ^ ^a.nci odwc miresals in " nsndes or ftt may be produad from or
aft'vss^able to tM lands ^^d by dw Leasm kdade^^ oi^ and ps low, rsverkidang.,
goyaltam producdon gaymentr. fee mineral anCensts, fee a^ahy kiteemts and othex
intemts In sush lands r^ather =rix ^^s an spe^^«a#ly described Ln Exhibft A. and
even though AseWwer. i`s#e^^t in sud^ all, gn or other an°snerals may be tncos^eWy
der,crUmd in or mtitttd from Exhibit A.

re

D. Copi^ of all files; rewx€^s mad a#^ relating to the items desr^*ed in
^uTfom A Rhr&4X C above Mudang #i4^e reco€ds (andudieag Abstmct& d litle,r ale
rapinam title mp" eu.radve d#rursaents^ mnftaRUf wnvspandence, and istl

mk8ed matters in dw posw-ssaan of Assigraox

fft

^^mi^r 8gs^^

t4sr CaO& ^s^o^ra^am^

^ ^
L

s

: ,..

..,....w.^^............•.M^mmm^ ..v.w^rHAY.]W4Mry.90N..:.A ...^



Tht paopetdm dots and biteaeW #dentalied In subgecaor^s A twxigi D ab+ue

am coSlestive8y caW dke '€,.mts.'"

t^asts^^s^a^d^st^ aissy4kair,g rs^tirad iuz ft Assi.grwwn€ a'ad IIUI esff Sok to em
eontras^, the Amets do sat aaaclude, md thtm is EK^.'FIM i€ owrted by tMtd p^riks
aa$d RESERVM s^^^^ ArAp^^ if owned by Mdpor, ss^ Aswipor d^ ^t Vant,
baxgain, se@§, cr,vey^ ass°sgn, trwau, nR ow or deliver to Assipm tefebr, (g) a#.l
dghts, amt% progaer^^^ ^^ ^^^s of AsiaporA inc3r^ft su1sgxdace fsmutams
and 6SM4, reb£ed to all depths above 0* dmdgmph#c +equivalsat of the Wp aai dw
Butk^tt Foxmatitn, wWxrls. ^^^ ^t a ^e vaaacal depth of 3,860 foe sn, weM mm9zex
3412124072OWD, Seneca Townshpa Noble ^^^ Ohlsa^ ^^6wr with any ro¢s,
laabfls^ies, or oblxptioa^ ^^^ ^^th pwvkdett howma, Assignee da41 have
^^^^^^^^^^^^^^^^^* and^^^^^^
^cquind; and Ctil ft* we'dRpores of the ^ells% wids, the right to omth-w^ to prodme #tie
deptlu c.amney s^iMed by such we#it; laoW on ExW8. 8, and (za') am avraift.g ^yolty
iz^^^t ir. t^ ^ ^ a ^^byslzm bRiii, equal to the pcWtsve dffeTmte, if MYa
betwm 18m75% aW ^^^ lem buWtwd ^ich shaLl be ^^^naWy redaaced to
the ^twA the qp3icable Um covm $ess ffim a^ ^ of tht rAnt-a,ls in ft 1m&
cs+vemd by ft tmn or af the Lem eovm iess Om 100 gwcmt of 'dzt -Or^mg a48azw
in smh Iewt, Msi^ee may ^l &c. Oversi&S Royalty br,terest wiftaat *btgtiag €ht
addi£sora.^ couwmt of Awepm

"^ ^AVE AN3 TCti HOE D ale Amds un9^ ^^^ its ^^^^ and ^igm
foa^vtr. Ass'spCS+r hereby ^^ ^ ^^mt and defend the ^^e to the AmtD haebY
avap^ unto ArAiVwe against the claLm of any peity ^g by, thrSSugh, or ^ndee
mBesraar, but root o#bdawise. Addie^^nallyr kD ft extent flas^sferabif„ A$AP*r fw^ C)
aseigm W Assigneed its s.somsms msd assigmb fs^l power and. 4t^ of uftta^tion "
sab^pftn#sa and to al1 cawmmto "S '^van=dffi (induding ^^^bs of ^^) by
&wnm in Assipor"s ciamin of tift vadatm, ^r othe:k gi,aen or made with ^ped to 9lw

Amts m anY Fved 2iereOf p&r tO the Mc"ve'rum rnis Asggms!nt and BR3 of Sak
shaii be Vmd%rtg upon mid inuse to 'dw berRAt of Lhe Ass#.ggwm asd A-sa°sV*E, wA t€^^

respective ^uemmoss and *96gm.

EXCEPT WITH REGARD TO THE SPECIAL WARRANW OF '3°^ E FBDM
ASSIGNOR 70 ASIGNEE SET ^^ AaOVE,. THIS ,dSMCRNMMr ^ SIM Of
SA^ 15 MADE WrMOt?T WARRAN1MS OR CO'^^NAIM VTREMO OR
mmm 3t?^ FAcr #^^ ^ LAwr As To '#nr„ mRcmANf^^imy9 6DuRAsum,

iJSt OPERAMt+^^ ^^^ FOR ANY PAxncU''^ €'UEPCM ODND'€^M

SAFE OF THE PR^.s"ATn', COMFLUNa WIM 1EGULA'IORY AND
ENVMONMENTAL RWUUMMEM OR O^':k^Y^SL ASMGNOR DOES NOT IN

AM WAY ^^^M-IT OR WAMU,,NT THE AMMACY OR COY€°^^% OP
ANY MOiiMAT#ON, DATA OR O`f.M I^TMAU (WRMB4 OR ORAL)
FUMISHED TO ^^NEE BY OR ON BEHALT' OF ASMGNOFL AM^^E Hmm
AGREES "YHAT r7` HAS ^^^ OR. HM BEEN GIVEN'niE OPPOR"h,UMY"70



Yc

IN%V,.^ THE AS1Mr IN^.
'LUDIN.^.^ nM LWES AND ASSOCIAM

AGi.EOtFtM WELLS, PB10WAL kROPSR'°t AND BOU114MV ASSaGNED

ANo coŷ
q '"'^.°m ^^' f^^5'^^e.`E' ^` .^$^m "^ 5,^.^ ^ m ^'^i^ft ^"

^i WR â.H ALL A'AU6r8St.

11-4s AsseVwme " be effecd^ as ^f Dacmitm 20a 2D13, a& 7-00 a.^ toml ft^

^re 0* Amto mn located (6a "Lqechve T°une) md " be sub*d to ftt mtairs
purdom an& SWe Agmxzne ^Ated Nowmber 0, 2DI1 by omd. €s^tween Assi,^ ^^

^ fx&W 3aroco, an offi+aa^ ^^ F=OA MOM Caszpom& s̀can.

Anngmr md .^^^w slgm to gxtmte " d"ves to uch rs^^ hm 61Tke tra

tm<1kd wcti other and $78!ti,itioXSise.
$rS@a4ssvf'aai'4W-

$lio*"i d^lvblan oT&Wr "mkr o'1^^ ;&n5d

^ow dW=erat3, mnd to do aU such cadae.r and hwJm OM and ftv as may be

nwemry tc, effe#.^^y g,&n9, cm^^ iknd "p w d4sOpee 4t* As"im,

p4 4^4M W-hv-r,,wOF Oft ,P,nigmerA and OW of 5.1e hs been exemW ran
the ^€,ee3?a^ °^saa3$. {^5s^^^ ^^ ^#l^. b^ ef,{^ve for ta'^E V^ ^ of

o•

^^^^^^^

^^^ ^^^ ^^^^MON

A

wyw.

^ ^i T. ^ ^a^^l

ASS€^^EE-

=E3N MOB7 L c0jr0'RA'nON

^^^c Ed^ S. RYara, Ir>
Ttle, a^ttors^^ - in ° Fack

3
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STATE OF OMO

COUNTY OF PORTAGE §

Th^ ^go^ng ^^^"ment was aftzswkdgd tae€ore m^ ^n Dcr=W20r 201fo by
Raym€rnd T, ^Be* ^ PresedenE. ^^Beck E.margy CorpoeaatiDn, ^rz C3h'so corPoratim on
beha6f of the m^^^^on.

^ W ^^ ^'ub^ ^d ^'̂ xe the 5sa€e o^'

S/2^ 14

STATE OF £^^^ ^

^^UNW O^ PORTAGE

The fsamgo3n asr^tunr^^t wu wknour^^^^ ^^^re =*a IR=mtcr 20, z'O# 19 bY
Edwin S. Ryun, Jr.„ Atw=y - ift - F.-^ of ExxsanMobxl Calas^Am a 1^cw JcneY
caMoaafion, on bcba9f af 6^ cwporaties:n

N^^ ?ub ' anaad^^ ^ s^f
^#^

4
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EXHIBff ^

^^^e Eari^ ^
^enny CasIor ft
^^rry Chter #^
^ona Beaver 41
'i°oe9 01

&dASn YfOIiex4p

mi8^tous
Mmo€its^
^^^^^
^aretltm
mamei1m
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AssicmaNT AxD aI1 Y, OF SALE

^ ^^ATF, Of €^^o

COUN"1"'^ ^F MOMDE

l5^ En2%V C=^^ an ^o cmpmtim wa4h a maftg addgm of 4M7
rbrdi,^ Averime, .^^^ ^ 41266 rAnipoe), ^ ^^ D&m and ^ ^
^ vskiable canwidmtIm°(die s^^ ^ =L^ of rwhic#s we imeby
mdmawledged)A ^m bmby QbU4Ty BARGtINr SMI. CONW'Y'9 ASMN,
MI.N9M Sn OVEK ma^ ^MXM Eum 1^obB Caarprm&3D^r ^ New ^emy
maapmlam rfo a$ affiliatk, KM mmv bA, V&Oft bd&CM k a^.0 Hr:^^ slafts.^ FE-it
'Wwb, Tcms 7610Z ^ ANAPte°""}. On of Am'spo`s UluDywa^ ^^^ ins set k'oeb izx
EYI-Olt A) in wd to the haowkq deknbed pmpartles^ rig`sRx wil intaub-

A. Due aad ani gmt. leam sx^*m Wy dncdbed in W&a^A, ^kw and excep^ ^
^^^^^^^^^^V^n^y . ^ ^^^^ ^^^^^^^^^^
op^^ ^gm=mmk p^^g mrB uzdifin^ agmme:^s^ ^^^tiom of pooft or
cir"stiza€am p€obng or&m foreasut and bmin agn=mb. " ption aptments, 4

miw cmbuu3 ^^ ^ ^ pmm^ ^^ ^dw=& ow
e ^ ^;^^eax^a a .es, roft-^Waym uummb, ^^^ ^cavak uw odw a^»^
im!r^mts and ggrewienb palabft dme#o of mtmd u ot? 9he EffedM '!"s^e m
disclosed to .^pwe pzbe d^ Ooft (the '°Ed^ Cmuacts').

B. thstiwdw and p^^ agneumb m1 rig.ats under pooling xeadem
apocubke &o tiw Lftm and ,a'd Aotp undec ^ ^xisting- Con^bwts. co

^ ^^^^^ft *4 #.& ^^^^^^^^Azipw
of wh^^^ ^ OT dAmcbM wheffift L-gd or eqni^^ vested or mgtWnak ir, md to
tl-' OaL ,^^ ^ Oatr V&VA* s'^ ^d uo^ or ^a my be rWumd fi,= at
a"ISSaiaisLa to the [srub €ov,^d by Llm IkAsft, ^^ vil mvi S. k"ad oererriding
myalbM rodixtm pap^=ft fw maeral intzmts, fft tqalty §^^ md Q*W!r
btnvm ta such Bana w^a catb ]^ ^ ^pediicay {dftcmw in E%Wt ,P§, UNI
evesa dmgb a4ss*noes inhum he =& o4 ps or a^w a&*rak =y be bwmti..^9ljt
a^escrged in €rr oWitted Ianm Edat"bbtA.

D. COpks of all ^ rtWr& and daea r^ft to the ftm dmm'bed Ni
sdb^ A &m&b C aa^bove aeiclut^ ^ ^=L& (§^ft aoftm of fifie, t^ ^
opirdens8 title ftpatb and €a#^ cwa&t dmiments)r mnta^a tmw+mmk", md. ;4,t
re3ated imftm ta the ^sion of Assigno^r.

^ tusfamer
NSS Ceom

^ ^



.. ..•.•.••n . . , s. ^ x̂^weeawiue:r.W4M/ ^

The PwPatics; Fights Ozad in#em$^.^ idmdg--d in subsac€¢a^ A Ommea D above
am c4jkc'db* =Ued ft 'Amts.^

NOt'Waftlra^^ mygft Mbdrm^d W ft AWpmmR md. VM d Sak ft the
+C1333Atratyc ffiiy ^` b do ktliYt id$d3Ade, and d9$,'m is EXCEPTED If £w1'8d by ft;4 pu'^^^

Atd RESMVED tmtD Anapor if owried i*. As-gnor, and A29&rws dm not gnarot
}1x^^ ^ =MY, ^#M b M#^e W ^r^ or c^P^€t^ tz3 ^;^ ^ ^ ^at^.
assatsA propaUts, and businm of Anip=; Fdu^^ sut-nn^ace forzoadow md
rob, areaeted to &R depft jabos^ ^e staeb^^^ cT^t of ^.'e top of ^ ^^tt
r"weas^^^, vifith +cma;rrs ,^ a irm veafim! &Pth of 3,860 fte fa weU n^^^
34121246720000, Sm*m To+r,€,-I,x'p, 1.4ob^ Cmmlya G3W wpfh. with =y 48W
^bilinks, or ^^^ ^ted amewW prov`sdtd, hawmeR Anignft d^2n
^^^^^^^O XV& depft to opmte ^^^^^^^dW& hw,^^
atquimd.

^^^^^^^^^^^^^^^^^^^^^^^"
=tda ,^^^pmarA of Ovars^^ Ro*ty dgtd Damm#sw 204 2011k Emm ^ pwo
Cwporation to T,3 UC, ad rewsded in VolmmalL, f°ap I" ias the OMCW PubUe
Rmr& of Masmm Cor^^ oNor sW spply to mp ^s^jw m MWW of guy Law
whith i^ cmeased no mm ib^ ^ (90) 4M £¢m do =*W= of tk pkiwary 2o=
of mr-h Lmr, pvvided, however¢ Assipm s^y pool rwi ovmadiag mytity xea^^ C--)
without o'^^^ the addWarnW sousecR asfAmigsor>

TO RA?6E AND °i^ JUOLD the Ame#s urft A%sq*-e i3s m=mwos^ ^ allasagras^
R'azreuer. .̂ ^ ^^ ^^ to w^^t and +^ak^3d the #e* to 0-4 Amez I^
^igned un'^ ^^ee &p^^ ^e cblms of any parly axisk% byx ^gk or m-An
Ass#perY W not *thWA-Im Addittmidiyb to the exumt hattfnbk, Aa^pw lmby
asagm to AsWgnm tft succemon wt$ iisdgtr., M power ^ xiSM of mbxtihition wtd
su`tmpdioaa in md to a.€ cumwft and ww-neaEks (iavckdh4 w of tilk) by
owesen in Anipas's dw-b of fide, vendom or esfimm6 gavm ae ^^e with 3,aTed to ft
Amets or amp pwt thereof prior to the EI,' ^^ve Tmv- 77ds AWgnnmie w;d BW of ^
sha be bindkg upon md knsae to the bm-a^^ of *w Asdgnar ^ ^L^^ipv^e:^ ^ ^
^^^ ^^^^ ^ ^^

EXCEP:# WrM RECARD TO 'fHE MML WARRANTY OF Tl= FROM
ASSi^R TO a^GNEE SET VIORT14 .d^M TkW ASMOIENT AND W-L OF
SALE JS MAD'S WT3`fiOUT 9+^'. ,̂,̂ k^^e^'^.S OR ^A,^ ^t3GOM OR
D&LIED .0}.'a ^`X2be,i OR eaV Aad2YW;' AS TO TMX, 19Zai¢NAUMA4oRMa DV"VRB.xN.A d.y

'^M OfOAMN, MWM TOR ANY FAMXULAR MOM MM)UiM„
SAM'i¢ OF 'f HE PR{^PMY CC9b4^LWXM WM R^^l.A7M A.k''^
ENMS7NMWrAL .̂ EQUMPMFa-M OR ^ERWI.^^ ^^ ^M NM IN
ANY WAY RMTSMqr OR WAVY-4M TBE a^^RACY OR f^MSTMIM OF
ANY WOFMAMOg$, DA1',. OR 07M MAIMtIALS OVUrM OR ORAL)
FURNMM TO ASSIGM-E SY C^R O^ BEHAtF CM ASMG^ ^SSMNO HEREB'"!'



AGRM 7`IIAT Sf l3.^ UMCM OR HAS BEEN ^^ THE OPPORTUNM TO
DWECr THE AMMr 94CLUDING TkM LP-AM AND A590CLkTED
A=MM9W'Mr VaLL% PELS(ML PROIRWa AND ^^^^^^ ^ ^^M

AND CONVEYED h'MMN AND THAT l7` ACC,'i^^ THE SAhffi 'AS S, MrM M
AND ^^ ^ ^AUL17r

Thb Aws^t shaH be c5x^iv-- n Erf Vecemt^ar 20, 2011, at740 amb; loW time
whem fi* Ame9s are las^^ (0,4 'Effe4°dve Tim') ,and sbaff be zu*ct to &at ca^m
Purdiast amd aak Agmmmt daaEe9. Noaa,n'#a 9, 2MI by ^ between A&Wgr&r and
XTO Pjwgy hmcs ^ ^^a of I=ou ^^ CmTesattfiam

Awagrox and Am^ apft to eKecuL- and dchuer tsr c&6 ^^ from fism to
Umo m=h otha ertd additiranid ketrmmis, axodca4 4nW€sn arsiem trastsh^x avrs^m and
olher doranm^, a-A to do aa^ m6 other *nd huth^ ^^ md d^ ^ ^y be
reemwAV tts effeWyel;^ grantmarey " udgn RD At4gvwe &e Atftea.

M MINM 'f+rAERJXN tt,is AsAgameest wW SM of ^ ^ been exoaated on
Dwm}s,, a, 2E3 201€, '#^t effeeave for aU purswa& ss of the ^AKtva "T°me,

4RS'+b 0.i!.}'i'3^A'vi

B'FCKEMCYCOI"RAnC3N

s^....,.

y,

4m

2CbfSi T. Beck^ Ti deg9Rm0.

^^^^GNM

MONM+t^^^ COV"^a.'ITON

Name> Edwin S. Rym Jr. ^ ^^^
^.R^t. ^.^x^ = 3^. T Fa^
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JN THE COURT OF COMMON PLEAS
MONROE CO1JNTTN^ OHIO

CLYDE HUPP, et al.

VS.

Plaintiffs,

BECK EtNERGY CORPORATION

Defendarat.

CASE NO. 2011a345

J1JDGE. ED I,A"E

4^'3U1^TAL

This matter came to be heard upon multiple motions July 12, 2012. The Defendant fi1ed I

a Motion to Dismiss and/or Change Venue on November 30, 2011 with a brief in suppoat, The

Plaintiffs filed a B^.ef in Opposition to the Defendant's Motion on Ja.nuaTy 5, 2012, and on that

same day also filed a Response to the Defendant's Motion to Change Venue. After reviewitag

said motions, and the relata,^^ b-defing, the Cotx,rc. finds that Defendant's Motion to Dismiss and

Defendant's Motion to Change Venue are not well taken, and therefore, both are denied.

However, the Defendant may renew its Motion to Change Venue in the event ^jury trial in any

remaimng matter is appropriate, and, if a jury trial in such remaining matter is detnanded by

either party

Further, on February 16, 2012, the Plaintiffs filed a Motion for Swmnazy Judgrna~nt

supporting brief. On March 19, 2012, the Plaintiffs filed a Reply Brief in Support of

Motion for Summary Judgment. On that sune date, Chief J-usti^ Maureen O'Connor, of the

Ohio Supreme Court assigned the case to the undersigned, Judge Nonnan Edward Lane, Jr. The

1 ^
1786556 v-01 t. (25355.0048



Court then issued an order on March 23, 2012 to set a status con$'erence. The purpose of ^^

^^^ conference was to establish a briefing sclaedute. Said status coraf^^^^ was kaeIc

telephonically on Apffl 20, 2012 with all counsel in attendance. Pumuant to the stat^

conference and its resulting order, the Defendant filed its brief in opposition to the Plaintiffs'

Motion for Summary Judgment on April 30, 2012, and the Plaintiff filed a reply to that brief on

May 14, 2012. Additionally, P'taintiff Donald '^onle^ was ^^lunt:^ly dismissed on April 12,

2012.

After carefa.^ consideration of the rnotions, briefing and supporting documentation, the

Court hereby finds that Plaintiffs' Motion for Summary Judgment is well taken and is therefore

V-anted. The reasoning in support of the granting of the Summary Judgment mo^on and denial

Of the Nlotion to Change Venue/Dismiss can be found in the ^ourt's Decision on Pending:

Motions dated July 12, 2012, which is attached hereto and incorporated herein by reference.

^-s a result of the Court's finding, the COurt hereby finther orders the iMonroe ^'siuntyl

Recorder's Office to mark as void and forfeited and stTike from the county recoTds the Beck

Energy leases of PlaintifFs, Larry and Lori Hustack, Lawrence and Michelle Hubbard and David

Majors, as the ^^^ has found, an, On,^ other things, those leases are void as against public

policyo

On July 18, 2012 P1aintiffs filed for leave to file a Third Amended Complaint to include

all landowners in Ohio located outside Monroe County who may be affected by this Court's

filing of July 12, 2012. On July 18, 2012 Plaintiffs also fited a Motion for Class ^^ificataon,

T'hose two motions are still pe-nding, Accordi^gly> as this entry does not dispose of all pending

matters, this is not a final apgeallabXe order.

f 76655+6 w-01 il 125.338 .000 !
2
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PL-IN THE COURT OF CO MMON
MONROE COUNTY, OHIO ^^' ^, ► t^

CLYDE HUPP, et aI.

Plaintiffs,

vs.

BECK ENERGY CORPORATION

Defendant.

CASE NO. 2011-345

JUDGE: ED LANE

JOiffitLAL ENTRY

This matter came to be heard upon multiple motions. The Defendant filed a Motion to

Dismiss and/or Change Venue on November 30, 2011 with a brief in support. The Plainfiffs^

filed a Brief in Opposition to the Defendant's Motion on January 5, 2012, and on that sam day

also filed a Response to the Defendant's Motion to Change Venue. After reviewing said I
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11 However, the Defendant may renew its Motion to C ge Venue in the event a jary uiai in any I

rm g matter is appropriate, and, if a jary trial in such remaining matter is demanded by I

[ either party.

and the relative briefmg, the Court finds that Defendant's Motion to Dislniss and I

s Motion to Change Venue are not well taken, and therefore, both are denied.

Further, on February 16, 2012, the Plaintifrs filed a Motion for Summary Judglnent with I

supporting brief. On March 19, 2012, the Plaintiffs filed a Reply Brief in Support of their I

Motion for S ary Judgment. On that same date, Chief Justice Maureen O'Connor, of the I

I Ohio Supreme Court assigned the case to the undersigned, Judge Norman Edward Lane, Jr. The I
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Court then issued an order on March 23, 2012 to set a status conference. The purpose of the

status conference was to establish a briefrng schedule. Said status conference was held

telephonically on April 20, 2012 with all counsel in attendance. uant to the status

conference and its resulting order, the Defendant filed its brief in opposition to the P° tiffs'

Motion for Summary Judgment on Apri130, 2012, and the Plaintiff filed a reply to that brief on

May 14, 2012. Additionally, Plaintiff Donald Yonley was voluntarily dismissed on April 12,

2012.

After careful consideration of the motions, briefing and supporting documentation, the

Court hereby finds that Plaintiffs' Motion for Summary Judgment is well taken and is therefore

granted. The reasoning in support of the gmnting of the Summary Jud ent Motion and de '

of the Motion to Change Venue/Dismiss can be found in the Court's Decision on Pendrng

Motions dated July 12, 2012, which is attached hereto and incorporated herein by reference as if

fully rewrritten.

On July 18, 2012 Plaintiffs filed for leave to file a Third Amended Complaint to include

in the proposed class all landowners/lessors in Ohio located outside Monroe County who may be

ected by this Court's filing of July 12, 2012. On July 18, 2012 Plaintiffs also filed a Motion

for Class Certification. T11ose two motions are still pending. Accordingly, as this entry does not

dispose of all pending matters, this is not a fmat appealable

cc: All Parties of Record w--
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COMMON PLEAS COURT
MONROE COUNTY, OHIO

Clyde A. Hupp, et al.,

Plaintiffs,

vs.

Beck Energy Corporation,
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Case No. 2011-345

Judge Ed Lane
Sitting by Assi ent

Defendant. . DECISION
(On Pending Motions)

.........................................................................................................................................................

The above styled action is before the Court on the Complaint of the Flaintiff, Clyde A.

Hupp and Molly A. Hupp, et al., for declaratory judgment and quiet title. This action was filed

on September 14, 2011 and the two subsequent Complaints for Class Action and Amended Class

Action were filed on September 29, 2011 and September 30, 2011, respectively. The Defendant,

Beck Energy Corporation, has not filed an answer in this action, but has made an appe ce.

'I1us action has not been certified as a class action as of the date of this decision. The Court is

consid ° the pending motions prrior to und ' g the required hearings in regard to cjass

certifications. Clyde A. and Molly Hupp are parties of record in this case and the correct

style of the case is as set forth above. For some reason, unknown to this Court, the parties

in this case have changed the style of this case. All future ° gs in this case will be

correctly titled or subsequently stricken by Court order.

The Defendant filed a Motion to Dismiss and/or Change Venue on November 30, 2011

with a brief in support. The Plain ° s filed a Brief in Opposition to the Defendant's Motion to
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Dismiss on Janumy 5, 2012. On the same date, the Plaintiffs also filed a response to the

Defendant's Motion to change venue. On February 16, 2012 the Plaintiffs filed a Motion for

S ary Judgment with a supporting brief. On March 19, 2012 Chief dustice Maureen

O'Connor of The Ohio Supreme Court assigned the case to the undersigned, Judge Norman

Edward Lane, Jr., Judge of the W' gton County Court of Common Pleas. On March 19, 2012

the Plaintiffs filed a Reply Brief in Support of their Motion for Summary Judgment. Thereaffer,

on March 23, 2012, the Court ordered the matter set for a Status Conference. The purpose of the

Status Conference was to establish a briefing schedule for all of the motions that were being filed

in this action. All attorneys of record participated in the Status Conference. A Status Conference

was held by means of telephone conferencing on April 20, 2012. A Jounud Entry was entered on

April 25, 2012 establishing a briefing schedule for the pending motions. The briefing schedule

required all responses to be filed by Apri130, 2012 and replies to responses by April 13, 2012.

All motions and replies have been timely filed either pursuant to an extension of time granted by

the Court or within the original deadlines. The Defendant filed its Brief in Opposition to the

Plaintiff s Motion for Summary Judgment on Apri130, 2012 and the Plaintiffs filed a reply to

that Brief on May 14, 2012. The matter has been under review by the Court since that date. The

Court has reviewed all of the pleadings, all of the motions, memorandums and suppo °

affidavits provided to this Court and filed in this action. At present there are six named

individual plaintiffs in this action. One plaintiff, Donald W. Yonally, was voluntarily dismissed

without prejudice on Apri112, 2012.

The Court will address all of the issues presented in the parties' various motions in this

decision.
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FACTUALBACKGROUND

The Plaintiffs own various tracts of land in Monroe County, Ohio. The Defendant, Beck

Energy, is an Ohio oil and gas producer that develops oil and gas interests in Ohio. Be '' g in

2003 the Defendant entered into a number of oil and gas leases in Monroe County, Ohio, The

Plaintiffs maintain that they have a potential class of 2481essors. The leases that are involved in

this action are leases generated by the Defendant. All leases are identical except as to a few

blanks on each of the form leases that were filled in by the Defendant's representatives. These

variations are: the date of the lease, the names and addresses of the lessors, and a rough

description ®f the land by township and county. All leases have written in the blank in paragraph

three a twelve month primaiy period/term. The delayed rental payment varies per lease and the

name of the lessors varies with each lease. To date, no wells have been drilled in Monroe

County pur t to any of the leases that are involved in this action.

There are c ° provisions of the form lease (see Plaintiffs' Exhibit 2 as attached to

Plaintiffs' Complaint) that are at issue in this case. The key paragraphs are set forth below:

2. This lease shall continue in force and the rights gmnted hereunder be quietly
enjoyed by the Lessee for a term of ten years and as much longer thereafter as oil
or gas or their constituents are produced or are capable of being produced on the
premises in paying quantities, in the judgment of the Lessee, or as the premises
shall be operated by the Lessee in the search for oil or gas and as provided in
Para ph 7 following.

3. This ease, however, shall become null and void and all rights of either party
hereunder sbaH cease and te ' te unless, within -12- months from the date
hereof, a well shall be co enced on the premises, or unless the Lessee shall
thereafter pay a delay rental of $108.00 Dollars each year, payments to be made
quarterly until the cornmencement of a well. A well shall be deemed commenced
when preparations for drilling have been commenced.

***
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7. In the event a well drilled hereunder is a dry hole and is plugged according to
law, this lease shall become null and void and all rights of either party hereunder
s and terminate, unless vnthm' twelve (12) months from the date of the
completion of the pl ° g of such well, the Lessee shall commence another well,
or unless the Lessee after the termination of said twelve month period resumes the
payment of delay rental as hereinabove provided.

a. in me event as well drilled hereunder is a producing well and the Lessee is
unable to market the production therefrom, or should production cease from
producing well ' ed on the premises, or should the Lessee desire to shut in
producing wells, the Lessee agmes to pay th Lessor, commencing on the date one
year from the completion of such producing well or the cessation of production, or
the shutting in of producing wells, an advance royalty in the amount and under the
terms hereinabove provided for delay rental until production is marketed and sold
off the premises or such well is plugged and abandoned according to law. In the
event no delay rentals are started, the advance royalty payable he der shall be
made on the basis of $1.00 per acre per year.

9. The consideration, land rentals or royalties paid and to be paid, as herein
provided, are and will be accepted by the Lessor as adequate and full
consideration for all the rights herein granted to the Lessee, and the ftu-ffier right
of ' ing or not ' ing on the leased premises, whether to offset producing wells
on adjacent or adjoining lands or otherwise, as the Lessor may elect.

***

16. In the event the Lessee is unable to perform any of the acts to be performed
by the Lessee by reason of force majeure, including but not limited to acts of God,
strikes, riots, and gove ental restrictions including but not limited to
restrictions on the use of roads, this lease shall nevertheless remain in full force
and effect until the Lessee can perform said act or acts and in no event shaU the
wi ° lease expire for a period of ninety days after the termination of any force
majeure.

17. In the event Lessor considers that Lessee has not complied with any of its
obligations hereunder, either express or implied, Lessor shall notify Lessee in
writing setdng out specifically in what respects Lessee has b hed this con t.
Lessee shaU then have 30 days after receipt of said notice within which to meet or
commence to meet all or any part of the breaches alleged by Lessor. The service
of said notice shall be precedent to the bringing of any action by Lessor on said
lease for any cause, and no such action shall be brougbt until the lapse of 30 days
after service of such notice on Lessee. Neither the service of said notice nor the
doing of any acts by Lessee aimed to meet all or any part of the alleged breaches
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shall be deemed an admission or presumption that Lessee has failed to perform all
its obligations hereunder.

s**

19. ... no implied covenant, agreement or obligation shall be read into this
agreement or imposed upon the partfes. ...

MOTION TO CHANGE VENUE

At the present time, no jury demand has been filed in this action. If this matter

proceeds as an action to the Court, there has been a de facto change of venue by reason of

Judge Seimon recusing herself from this case and The Chief Justice of The Supreme

Court of Ohio assigning this case to the undersigned. If a jury demand is timely filed in

the future, the Court will revisit the issue of venue should it be brought to the Court's

attention in a subsequent motion. The motion to change venue is denied without

prejudice.

DEFENDANT'S MOTION TO DISMISS

On November 30, 2011 the Defendant filed a combined Motion to Dismiss and/or

Change Venue. Pursuant to Oh. Civ. R. 12(B)(6) the Defendant seeks to have this Court dismiss

this action pursuant to the provisions of pamgraph 17 of the lease.

The Plaintiffs admit that they have not complied with paragraph 17 of the subject lease.

A motion to dismiss for failure to state a claim upon which relief can be granted is a

procedural motion that tests the sufficiency of a complaint Dowd, v. Jones. 7'' Dist. No. 10-

CO-21, 2011-Ohio-3168, ¶1.4. For a trial court to dismiss a complaint pursuant to Civ.R.
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12(B)(6), it must appear beyond doubt that the plaintiffs can prove no set of facts that would

entitle them to the relief sotaght. of W k' v. MgKinle 130 Ohio St3d_Qhig

156, 2011-Obio-4432, ® N.E.2d ®, ¶12. "The allegations in the complaint must be taken as

true, and those allegations and any reasonable inferences drawn from them must be construed in

the nonmoving party"s favor." Id. Moreover, a complaint should not be dismissed for failure to

state a c' merely because the alle °ons do not support the legal theories on which the

plaintiffs rely. F bui^eh v S 73 Ohio St.3d 666, 667, 653 N.E.2d 1186 (1995). Instead,

the Court must ex ' e the comp ' t to dete ' e whether the allegations provide for any relief

on any possible theory. Id

Defendant's motion to dismiss herein is predicated on a single proposition: that Plaintiffs

did not provide thirty days written notice to this Defendant prior to commencing this action. The

Plaintiffs maintain that the Leases which form the contractual basis for these parties are void as

ag ° public policy and unenforceable, and under any reasonable construction of said Lzwes,

were materially and substantially breached by the Defendant reducing the contractual

req ° ent of a notice to a m ' gless act from which no benefit could be derived.

Public policy analysis requires a Court to consider the impact of a conft-act at issue in a

case upon society as a whole. EU3e v Fred Madin Mntnr C® 157 Ohio App.3d 150,2004-

Ohio-829, 809 N.E.2d 1161, ¶63 (9th Dist.).

Public policy is that principle of law which holds that no one can la ly do that
which has a tendency to be injurious to the public or against the public good.
Ac,co ° y, contracts which bring about msWts which the law seeks to prevent
arre unenforceable as against public policy.

$rown v. 1 r, 179 Ohio App.3d 577, 2008-Ohio-6270, 902 N.E.2d 1037, 1110 (4m Dist.).

Courts Wall reject any effort to enforce a contract that is against public policy, either directly or
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in ' tly, or to cl ° benefits thereunder. lalor Building Corls. v. Benfield,117 Ohio St.3d 352,

2008-Ohio-938, 884 N.E.2d 12, ¶61; Polk v. Cleveland ' way Co., 20 Ohio App. 317, 320-21,

151 N.E. 808 (8"' Dist. 1925); Buoscio v. Lord. r Dist. No. 98-C.A.-151,1999 Ohio App. LEXCS

6204, *4 (Dec. 17,1999); Connv Farrns Ltd. v. Ball Reso 71 Dist. No. 09 CO 36, 2011-Ohio-

5472, ¶26.

"[A]ctaal injury is never required to be shown; it is the tendency to the prejudice of the

public's good which vitiates contractual relations." le at ¶64. Unlike a confto that is merely

voidable at the election of one of the parties, a contract is void ab inirio if it seriously offends public

policy. Walsh v. Bollas, 82 Ohio App.3d 588, 593, 612 N.E.2d 1252 (11' Dist. 1992); v.

B se,172 Ohio App.3d 320, 2007-Ohio-3500, 874 N.E.2d 1221, ¶81 (71 Dist.).

"It is the public policy of the state of Ohio to encourage oil and gas production when the

extraction of those resources can be accomplished without undue threat of harm to the health,

safety and we e of the citizens of Ohio." ^ b mT&w=ship Board of-R pe vJ&mA

Petroleum (Ohiq), Inc., 62 Ohio St.3d 387, 389, 583 N.E.2d 302 (1992); No pton Building

Co. Y. B-omA of Zoning Appeals, 109 Ohio App.3d 193, 198, 671 N.E.2d 1309 (91h Dist. 1996).

See also State Y. Baldwyn: Producing Com., 10' Dist. No. 76AP-892, 1977 WL 199981, *2 (Mar.

10, 1977). To this end, political subdivisions - entities representing all persons within their

territorial boundaries and not simply promoting the private interests of individual contrac '

parties - are prohibited from enacting or ' ces, rules and regulations restri ° oil and gas

production that are more stringent than state requirements. Newb Townslu,^ at 389-90;

NW ton Buildin,g Co. at 198-99.

Historically, the ultimate duratron of oil and gas leases has been the subject of tension
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between lessors, lessees and the courts. Jacobs v. CNG Transmission Corp., 332 F.Supp.2d 759,

786 (W.D. Pa. 2004). Because fixed-tenn leases were disadvantageous to lessees if production

was not achieved until the end of the term, the initial term was shortened and supplemented with

(1) what e known as an "unless" ° ing clause, under which the lessee had the right to

postpone development by paying a delay rental, and (2) a surrender clause under which the lessee

could t ' te his obligations as to unproductive property . Id., n. 15 (citing 2 Summers, The

Law of Oil and Gas, §289). Lessees then devised leases under which the lessee could extend the

exploration period for as long as they considered payment of delay rentals worthwhile. Id. This

was effected by what became known as "no-term lease," fea ° g a habendum clause that

simply conveyed the premises subject to a list of conditions, one of which was the payment of a

rental. Id.

However, the no-term lease was not favored by the courts. Id One line of cases held that,

because the lease failed to establish a time beyond which the lessee could not delay development

and the payment of royalties, it was unfair and unenforceable against the lessor. Id. The other line

of cases read into the no-term lease an implied condition compelling the lessee to drill wi ' a

reasonable time, the breach of which was cause for forfeiture. Id.

The Plaintiffs' position in this matter is that their leases with the Defendant are a no-term

through the boilerplate embedded in their leases, exemplified by Defendant's failure to

commence any drilling on any of the Plaintiffs' lands, the Defendant has the unilateral right to

inde ' ly postpone development and extend the time in which it may develop the acreage in

perpetuity, eitlier by making nominal delay rental payments pursuant to p ph 3 of the Leme,

or by determining in its own judgment that the premises are capable of producing oil or gas in
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paying quantities pursuant to paragraph 2.

"[TJhe presumption is that a lease is made for the p se of immediate
development, unless the contmry appears in the contract of the °es."*** The
implied covenant to develop the leasehold for mineral production with due
diligence and for the muhW benefit of both pmties grew out of "the public interest
which is coneemed with the development of the natuvl resources of the state."

Jacobs, 332 F.Supp.2d at 779. Upon a lessee's failure to develop the leasehold within a

reasonable time, "both public and private interests demanded judicial t 'on of the lease to

make possible the use and alienation of the land for oil and gas or for otherp ses.° Id. at 782.

The mineral leases in lorzo v Glen- Coro 2 Ohio St°3d 131, 443 N.E.2d 504

(1983), contained no time limitation during which mining operations were to be commenced, but

req ° the lessees to pay advance minimum royalties each year, to be applied agdnst amounts

anticipated to become due from future mining operations. In concluding that the lessees bad

breached their implied obligations under their lease, the Ohio Supreme Court enunciated the

policy in Ohio:

The fact that the lessees have continued to make annual payments for a period of
over eighteen years does not alter their responsibility to develop the land within a
remnable time. The questions of working diligently and of paying rent or
royalties cannot be viewed as a substitute for timely development. To hold
otherwise would be to reward mere speculation without development, effort, or
expenditure on the part of the lessees. It would allow a lessee to encumber a
lessor's property in perpetuity merely by paying an annual sum° Such long-term
leases under which there is no development ° ede the mining of mineral lands
and are thus agafnst publsc policy.

This Court must, under the current state of Ohio law, consider the allegations in the

Plaintiffs' Complaint as true, and must draw any reasonable inferences from them in favor of the

Plaintiffs. When doing so, this Court cannot say beyond doubt that the Plaintiffs can prove no set

of flicts that would entitle them to the relief sought. Therefore, for all of the reasons set forth
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herein above and hereafter, the Defendant's Motion to Dismiss is not well taken and the same

shall be denied.

P F' S MOTION FOR SUMMARY JUDGMENT

The Plaintiffs filed their Motion for Summazy Judgment in this action on Februmy 16,

2012. The Defendant filed its Brief in Opposition on Apri130, 2012. The Plaintiffs further filed

a reply to the Defendant's opposition on May 14, 2012 and on March 19, 2012 filed a reply brief

in support of their Motion for Summary Judgment.

The Plaintiffs' Motion for Summary Judgment sets forth several distinct issues. First, the

Plaintiffs maintain that their lease with the Defendant is a lease in perpetuity and as such is void

and unenforceable as against the public policy of The State of ®hio. Secondly, the Plaindffi

maintain that the Defendant breached the implied covenant to reasonably develop their land and

by doing so the leases are now null and void. Thirdly, the Plaintiffs main ° that the lease

provisions for foregoing development by the payment of delayed rentals has expired because the

Defendant failed to commence a well within the required times. 7fie Defendmit has countered

the Plaintiffs' assertions by stating that it had not received the written notice required from the

Pl ` iffs setting forth any alleged noncompliance by the Defendant with the lease's ternis.

Plaintiffs ° tain that they do not have to give notice because the leases were void ab initio.

The Defendant also maintains that the sole remedy that the Plaintiffs are entitled to is damages

and not forfeiture of the leases. The Plaintiffs main ° that because the leases are void and

unenforceable from the beg° ' g they are entitled to forfeiture of the lease.
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A SumniM judgment is a procedural vehicle used to te ' te legal cl ` without

factual foundation." Ciross v We tern-Southem Life lns Co 85 Ohio App.3d 662, 667, 621

N.E.2d 412 (1 st Dist. 1993). A Summmy ju ent is properly regarded not as a disfavored

procedurW shortcut, but rather as an integral part of the [civil rules] as a whole, which are

designed to secure the just, speedy and inexpensive dete ` tion of every action." ! QSW

Development Co. v. M r an 116 Ohio St.3d 461, 2008-Ohio-87, 880 N.E.2d 88, &22. See also

Civ.R 1(B).

Civ.R. 56(C) mandates that a court enter summmy judgment if the evidence shows that

there is no genuine issue as to any material fact and that the moving party is entitled to judgcnent

as a matter of law. Id When a motion for summary judgment has been made and properly

supported, the burden ' to the nonmoving party to set forth specific facts sho ' that there

is a genuine issue for trial. Id. The parties moving for summmy judgment need only prove their

own case: the movants do not bear the initial burden of addressing any affirmative defenses the

nonmovant may assert. Id., syllabus and &13.

"Summary judgment is appropriate where no genuine issue of material fact remains to be

litigated which could establish the existence of an element essential to the nonmo ' party's

claim or defense." s 85 Ohio App.3d at 667. The mere existence of a factual dispute is

insufficient to preclude summary judgment only disputes over material facts that might affect the

outcome of the suit under the goveming law will properly preclude summary judgment. ld:

"The co tion of written contracts and instruments of conveyance is a matter of law."

Alexander v. Buck m Pipe Line Co, 553 Ohio St.2d 241, 374 N.E.2d 146 (1978), paragraph one

of the syllabus. This Court finds that the instant case involves the construction of written leases
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and in light of the Defendant's undisputed failure to commence any development activity

pursuant to those leases, the clear public policy of Ohio has been violated. There is no dispute as

to any material fact; reasonable minds can reach no conclusion other one reached herein by

this Court that is adverse to the Defendant; and Plaintiffs are entitled to judgment as a matter of

law on this issue.

The Plaintiffs also maintain that their leases wzth the Defendant are perpeuW leases

under which there has been no development of oil and gas and therefore the leases are void and

unenforceable as against public policy. Central to the understanding of this issue are paragraphs

two and three of these parties' leases. Paragraph two provides as follows:

"This lease shall continue in force and the rights granted hereunder be quietly
enjoyed by the lessee for a term of ten years and as much longer thereafter as oil
or gas or their con ° ents are produced or are capable of being produced on the
premises in paying quantities, in the judgment of the lessee, or as the premises
shall be operated by the lessee in the search for oil and gas and as provided in
paragraph 7 following."

Paragraph 7 of the parties' leases deal with the event that if a well is drilled that is a dry

hole. P aph number 3 of the parties' lease is also central to an understanding of the issue at

hand. Paragraph 3 of the parties' leases provide tba:

"This ease, however, shall become null and void and all rights of either party
hereunder shall cease and t ° ate unless, within months from the date
hereof, a well shall be commenced on the premises, or unless the Lessee shall
thereafter pay a delay rental of Dollars each year, payment to be made
quarterly until the commencement of a well. A well shall be deemed commenced
when preparations for drilling have been commenced."

The Defenn mai ' that a reasonable interpretation of these form leases is that they

shall drill a well within twelve months or have the right to pay the delayed rental for a period of

ten Years and drill the well wi ' that period. The Defendant wrote all of the leases involved
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herein. If that was their intention then they should have stated it in their leases. That was never

their intention or they would have written this language into their leases. It probably only

bwme their intention when they were confronted with this lawsuit and law of Ohio on this

issue. The Plaintiffs maintain that this is a lease in perpetuity and violates public policy. The

lease by its term requires that a well be drilled within twelve months or that delayed payments be

made quarterly to preserve the right to drill at a later date. This Court does not find in either

paragraph 2 or 3 any limitation on the number of years that the delayed rental can be paid.

Further, h 2 provides that the leases have a terin of ten years and as much longer

themafta as oil or gas or their co ° ents are produced or are capable of being produced on the

pr ' es in paying quantities. They have no provision for a well to be drilled. It also leaves the

de ' tion of what paying quantities means up to the Defendant. It gives no deadline for the

time in which once a well is commenced that it be completed. A well is deemed "commenced"

when preparations for drilling have been commenced. There is no deadline for the completion of

.a well. Some of the cases cited to the Court by the Defendant refer to the term "well" and not

66lease„ This case is not dealing with a situation where a well has been drilled. No wells have

been drilled on any of the Plaintiffs' leases in Monroe County per the allegations of the Plaintiffs

in their briefs.

Public policy analysis requires this Court to consider the impact of the contract at issue

upon society as a whole. FjWle v Fred 1yLgxfin M tor n 157 Ohio Spp.3d 150, 2004-Ohio-829,

809 N.E.2d 1161, 163 (91h Dist).

"Public policy is that principle of law which holds that no one can lawfully do that
which has a tendency to be injurious to the public or ag ° the public good.
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Accor ° y, contracts which bring about results which the law seeks to prevent
are unenforceable as ag ° t public policy."

Brown v. C:alla er, 179 Ohio App.3d 577, 2008-Ohio-6270, 902 N.E.2d 1037, 110 (41, Dist.).

Courts will reject any effort to enforce a contract that is ag ° public policy, either directly or

i n ' t l y , or t o claim benefits t h e r e u n d e r . T a x l o r Building, Com v BeaLelcL, 117 Ohio St.3d

352, 2008-Ohio-938, 884 N.E.2d 12 161; Pp1k v. Cleveland AilwayĈ . 20 Ohio App. 317,

320-321, 151 N.E. 808 (8* Dist. 1925); Buoscio v. Lord. 7' Dist. No. 98-C.A.- 151, 1999 Ohio

App. S 6204, *4 (Dec. 17, 1999); Connv Farmc- T td v Ball Resources 7"' Dist. No. 09 CO

36, 2011-Ohio-5472, 126.

"[A]ctual injury is never required to be shown; it is the tendency to the prejudice of the

public's good which vitiates contractual relations." FA& at ¶64. Unlike a contract that is

merely voidable at the election of one of the parties, a contract is void ab initio if it seriously

offends public policy. Walsh v. Bol_las, 82 Ohio App.3d 588, 593, 612 N.E.2d 1252 (11'" Dist.

1992); Dunn v. Bn=se, 172 Ohio App.3d 320, 2007-Olzio-3500, 874 N.E.2d 1221, ¶81(r

Dist.).

The Ohio Sup m Court has clearly and unequivocally azticulated the public policy of

the State of Ohio in regard to the extraction of oil and gas. "It is the public policy of the state of

Ohio to encourage oil and gas production when the e tion of those resources can be

accompfished without undue darm of harm to the health, safety and welfare of the citizens of

Ohio." Newburv Townshia Board of Trustees v Lomak Petrole +Y+(Ohiol Inc 62 Ohio St.3d

387, 389, 583 N.E.2d 302 (1992); Northumn ton Build;n¢ Co v. Board of Zo ingA„p 109

Ohio App.3d 193, 198, 671 N.E.2d 1309 (91 Dist. 1996). See also State v. Bal ° Prod ,ring
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C. 10" Dist. No. 76AP-892, 1977 WL 199981, *2 (Mar. 10, 1977). To that end, political

subdivisions - entities representing all persons within their territorial boundaries and not simply

promoting the private interests of individual contracting parties - are prohibited fmm enacting

ordinances, rules and regulations restricting oil and gas production that are more stringent than

state requirements. Newbury To sh,n at 389-90; No = Bui_1din& Co at 198-99. It

would be inconsistent to p 't a private operator to unilaterally ban the development of

si ° c,ant oil and gas resources indefinitely, solely for personal gain -and over the objection of its

lessors.

The Plaintiffs are entitled to summary judgment in this matter because the leases in

question clearly, unequivocally and seriously offend public policy in that they are perpetual

leases that, by their terms and the payment of a nominal delayed rental may never have to be put

into production. The Plaintiffs are also entitled to summary judgment because of the Defendant's

breach of the implied covenant to reasonably develop the land by f°° to drill any wells on any

of the Plaintiffs' acreage. This provision violates the implied covenant to reasonably develop.

The leases in this case are, in effect, a no-term leases: through the boilerplate prepared by

the Defendant and contained in the leases, the Defendant has the unilateral right to indefinitely

postpone development and extend the time in which it may develop the Plaintiffs' acreage in

perpetuity. Para h 2 provides that the leases shall continue in force for a term of ten years

"and so much longer thereafter as oil or gas... are capable of being produced on the p ° es in

pa ' quantities, in the judgment of the Lessee . ." but does not impose a time limitation as to

how long this Defendant can extend the duration of the leases by exercising its judgment,

P h 3 provides that the leases shall become null and void if a well is not commenced
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wi ° twelve (12) months, "...unless lessee shall thereafter pay a delay rental of Dollars

each year, ..." but likewise does not impose a limitation as to how long this Defendant can avoid

tenni 'on by paying delay rentals. Furthermore, pursuant to the language contained in

paragraph 13 of the leases ("failure of payment of rental or royalty on any part of this lease shall

not void this lease as to any other part"), Defendant could ostensibly cease making the delay

rental payments referenced in paragraph 3; but still retain the ability under paragraph 2 to extend

the leases indefinitely by exercising its unfettered subjective ju ent. Also, only Defendant has

the unilateral right to t ` te the leases, or any part thereof, by surrender. Lease, p ph 15.

"(T']he presumption is that a lease is made for the purpose of immediate
development, unless the cont-ary appears in the contract of the pmties." *** The
implied covenant to develop the leasehold for ° ral production with due
diligence and for the mutual benefit of both parties grew out of "the public interest
wluch is concerned with the development of the natural resources of the state."

Jacobs, 332 F.Supp.2d at 779 . Upon a lessee's failure to develop the leasehold within a

reasonable time, "both public and private interests demanded judicial t ' tion of the lease to

make possible the use and alienation of the land for oil and gas or for other purposes." Id. at 782.

The coal leases in Ionno v. Glen-Gery Corp., 2®hio St.3d 131, 443 N.E.2d 504 (1983),

contimed no time limitation within which mining operations were to be commenced, but

required the lessees to pay advance minimum royalties each year, to be applied ag ' amounts

anticipated to become due from future mining operadons. In conclu ' that the lessees had

breached their implied obligations under their lease, the Ohio Supreme Court enunciated the

policy in Ohio:
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The fact that the lessees have continued to make annual payments for a period of
over ei een years does not alter their responsibility to develop the land within a
reasonable time. The questions of working diligently and of paying rent or
royalties cannot be viewed as a substitute for timely development. To hold
otherwise would be to reward mere speculation without development, effort, orexpenditure on the part of the lessees. It would allow a lessee to encumber a
lessor's property in perpetuity merely by pa ' an annual sum. Such long-term
leases under which there is no development impede the mining of mineral lands
and are thus against public policy.

Id. At 134.

The "long term" lease in Ionno and the Beck Leases in this case.are no-term leases

bestowing upon the lessees the unilateral right to extend in p tuity the time within which to

develop the leased prentises. As in Ionno, there has been no development of P' iffs' acreage

over a period of years. Like the lease in Ionno under which there had been no development, the

leases herein are unenforceable as against public policy.

The Plazntiffs are entitled to summmy judgment in this matter because the leases in

question seriously offend public policy in that they are perpetual leases. The Plaintiffs are also

e' ed to Summary judgment because of the Defendant's breach of the implied covenant to

masonably develop the land and by failing to drill any wells on any of the acreage that implied

covenant has been violated.

"jTlhe only material inducement which influences a lessor to grant a lessee the power to

exercise extensive rights upon his land is his e °on of receiving *** royalties based upon

the amount of minerals derived from the land." Ionno, 2 Ohio St.3d at 133 n.2, 443 N.E.2d 504.

"[W]here a lease fails to contain any specific reference to the tuneliness of development, the law

will infer a duty to operate with reasonable diligence." Id. At 133. In Ionno, the Ohio Supreme

Court found a lease to be subject to the implied cov enant to reasonably develop where it set forth

Page 17 of 29



• •
no time period in which mining operations were required to commence, and contained "no

express disclaimer of the covenant to develop within a reasonable time." Id At 133.

The leases in this case contain neither a "specific reference to the timeliness of

development" no "a time period in which mining operations were required to commence."

Par h 3 of the lease provides that the lease shall "te inate' if a well is not commenced

wi ` the twelve-month period, the re ° er of that paragraph ostensibly permits the

Defendant to delay development indefinitely by paying annual delay rentals. Paragraph 2 of the

lease also permits the Defendant to delay development indefinitely by dete '° g in its

judgment that oil or gas is "capable of being produced on the premises in paying quantities." A

lease in which the development period can be delayed into perpetuity at the option of the lessee

clearly satisfies the lonno criteria under which an implied covenant will arise.

The implied covenant to develop the land with reasonable diligence serves to allow

lessors "to secure the actual consideration for the l , a. e., the production of minerals and the

payment of a royalty on the minerals mined." Ionno at 134. To allow lessees to hold land under

a mineral lease without maldng any effort to mine would contravene the nature and spirit of the

lease. Id.

Ohio courts have recognized a number of implied covenants that arise in oil and gas

leases, including both the covenant to drill and initial exploratory well and the covenant of

masonable development, as well as covenants to explore finther, to market the product and to

conduct all operations that affect the lessor's royalty interest with reasonable care and due

diligence. American Energy Services, Inc. Y. Lekan, 75 Ohio App.3d 205, 215, 598 N.E.2d 1315

(5" Dist 1992); Moore v. Adams, 56 Dist. No. 2007AP090066, 2008-+Dhio-5953, ¶32-37.
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The United States Supreme Court recognized the implied covenant to remonably develop

in Sauder vMid-Contfnent Petroleum Corp., 292 U.S. 272, 279, 54 S.Ct. 671, 78 L.Ed. 1255

(1934). The court saw no need to resort to the law of the state in which the case arose, stating

that the covenant to develop the tract with reasonable diligence "is to be innplied from the

relation of the parties and the object of the lease." id. At 278-79.

The object of the operations being to obtain a benefit or profit for both lessor and
lessee, it seems obvious, in the absence of some stipulation to that effect, that
neither is made the arbiter of the extent to which or the diligence with which the
operations shall procesd, and that both are bound by the standard of what is
remnable.

Id. at 280. The court criticized the lessee's assumption that it could hold its lease indefinitely

without commencing any operations to discover or e t the minerals to which its lease applied.

The [lessee's] officers state that they desire to hold this tract because it may
contain oii, but they assert that they have no present intention of ° ing at any
time in the near or remote future. This attitude does comport with the obligation
to prosecute development with due regard to the interests of the lessor.

Id. At 281.

The Defendant main ` that its lease clearly discl ° all implied covenants. The lease

does con ` a general disc ° er of implied covenants. However, the lease also later refers to

implied covenants.

In Ohio, as elsewhere, "[a]bsent express provisions to the contrary, an oil and gas lease

includes an implied covenant to reasonably develop the land." Beer v. C;riffith, 61 Ohio St.2d

119, 399 N.E.2d 1227 (1980), paragraph two of the syllabus; lonno, 2 Ohio St.3d at 132,443

N.E.2d 504. The covenant to reasonably develop arises in the absence of an "express disclaimer

of the covenant to develop within a reasonable time." Ionno at 133.
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Ambiguities in conftwu are to be construed aggnst the proponent of the i e.nt. Doe

v. Ronan, 127 Ohio St3d 188, 2010-Ohio-5072, 937 N.E.2d 556, 149. "Any ambiguities in the

document setting-forth the rights and responsibilities of each party must be constroed apinst the

drafter of the document. Otherwise the nondmfter of the document may ultimately forfeit far

more thm he or she reasonabiy contemplated at the time the agreement was signed." Id. "In

determining whether contractual language is ambiguous, the contract must be construed as a

whole *** so as to give reasonable effect to every provision in the ent." Savedoffv.

Access Group, Inc., 524 F.3d 754, 763 (6^' Cir. 2008) (applying Ohio law). Where a cont-W as a

whole can be reasonably interpreted to support either party's position regarding the scope of a

particular clause, the contract is ambiguous as to that issue, and must be construed ag ' the

drafter. Mead Corp. V. ABB Power Generation, Inc. 319 F.3d 790, 798 (6t° Cir. 2003).

In this case, the pardes' lease first provides the lessor with the right to bring an action

against the lessee for breach of an implied obligation. Lease, paragraph 17. Two paragraphs

later, the 1 purports to disclaim any implied covenants. Permitting the lessor to sue based on

the breach of an implied obligation cannot be reconciled with a blanket disclaimer of all unplied

obligations or covenants. Because the lease can reasonably be interpreted to allow or disallow a

lessor to main ' an action for breach of an implied obligation, the lease is ambiguous and must

be constued against the Defendant, the proponent of the language at issue.

This lease con ° contradictory provisions p °tdng the Plaintiffs to bring legal action

agWnst the Defendant for breaching implied obligations while at the same time discl °° g all

implied obligations. Moreover, the provisions ostensibly ve ° discretion in the Defendant to

drill or not to drill either (1) renders the lease illusory unless coupled with an zmplied covenant to
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nremoriably develop, or (2) is ambiguous with respect to whether the discretion to drill, or not to

drnll applies only to "further" dr i1:rl:g beyond what is required to produce oil or gas, or (3) is

unenforceable as against public policy if construed to indefinitely allow Beck to elect to drill or

not to drill for all purposes. Accordingly, in that all of these provisions are ambiguous, all

provisions must be consvued against the Defe t, rende ' the general disclaimer of implied

obli °ons ineffective.

Where general provisions of a contract conflict with specific provisions of the same

document, the specific provisions generally control. Edmondson v. Motorists Mutual ins. Co., 48

Ohio St.2d 52, 53, 356 N.E.2d 722 (1976); Hoepker v. Zaa°ich American Inc., Co., 3d Dist. No.

140318, 2003-Ohio-5138, ¶11; Monsler v. Cincinnati Cas. Co., 74 Ohio App.3d 321, 330, 598

N.E.2d 1203 (10" Dist. 1991). Para ph 17 of the Beck Lease sets forth specific procedures to

be followed in the event a lessor believes Beck to have breached either an express or implied

obligation. Paragraph 19 generallly discl ' all implied obligations. In that the specific

provision in paragraph 17 s` g forth a lessor's rights in the event Beck b hes an implied

condition controls over the general disclaimer in pamgraph 19, the disc ' r is ineffective.

The stated purpose of this lease is "drilling, operation for, producing and remo ' oil

and gas and all the constituents thereof." The lease contains no suggestion that either defendant

or lessor had any other objective. The implied covenant to reasonably develop the land

effectuates the parties' intent as reflected by the express purpose of the lease.

To give effect to the fundamental purpose of an oil and gas lease as well as to the implied

covenant to reasonably develop the land, provisions in the lease be ` on the extent of

development may modify or reflect the standard of reasonableness in the implied covenant.
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S'treck v. Reed, 9th Dist. No. 1221, 1983 WL 4132, *3 (June 8, 1983). The lease must be

construed in a manner that will give effect to all the provisions in the lease, both express and

implied. Id

The provision in a mineral lease for annual advance payments does not relieve the lessee

of its obligation to reasonably develop the land. Ionno, 2 Ohio St.3d at 134, 443 N.E.2d 504.

The questions of worlcing diligently and of paying rent or royalties are entirely
separately matters. An annual advance payment which is credited against future
royalties cannot be viewed as a substitute for timely development. To hold
otherwise would reward mere speculation without development, effort, or
e diture on the part of the lessees. It would allow a lessee to encumber a
lessor's property in perpetuity merely by paying an annual sum.

P h 3 of this lease specifies that the Lease become null and void" and the

rights of the parties "shall cease and terminate" unless a well is commenced within twelve

months (subject to the effect of paying delay rentals). The parties necessarily det ° ed that

twelve months was a reasonable time in which to commence a well. In construing this lease, the

Court hereby s that the implied covenant to reasonably develop the land required the

Defendant to commence a well within one year. As the Defendant failed to do so, and in fact,

has failed to commence a single well on any portion of any of the Plaintiffs' acreage, even though

more years have elapsed since the lease covering the Hustacks' property was executed,

ahnost six years have elapsed since the Hubbards executed their lease, nine years have elapsed

since Donald Yonley executed his Lease, and more than six years have elapsed since David

Majors executed his Lease, it has breached the implied covenant to reasonably develop Plaintiffs'

Ac e.
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When co the evidence most strongly in favor of the Defendant as required by the

Ohio Rules of Civil Procedure, this Court is convinced that reasonable minds can come to but

one conclusion, and that conclusion is adverse to the Defendant. This Defendant's lease clearly

and unequivocally breaches the implied covenant to reasonably develop the Plaintiffs' land and

violates the public policy of the State of Ohio and the Plaintiffs are entitled to summary judgment

on this issue. As stated herein above, the lease involved in this action is a lease in peipetuity. By

paying delayed rentals, this land could potentially never be developed by the Defendant's

payment of a very minimal payment to the Plaintiffs.

While not controlling, our neighborzng state of Pennsylvania has decided the issues

presented by this course. It is interesting because Pennsylvania has taken the same position taken

by the Ohio Supreme Court on the issues presently before this Court in this matter. Hfte v.

Falcon Partners, 2011 Pa.Supr. 2, 13 A.3d 942 (2011), is in many respects similar to the instant

case. The Hite lease and this lease are both "unusual" types of no-term leases. 13 A.3d at 947.

They do not co ' 'tional habendum clauses which definitively designate pfimary term

(the time period in which the lessee has the right to develop the leased premises) and a sewndary

term (the period following the prhnary term in which the lessee can reap a long-term m-tum on

the efforts and funds expended to develop the premises.) The Hite lease and this lease each

contain language purporking to enable the lessee to indefinitely extend the primary at the

lessee's option.

The Hite lease provided for a one-year primary term that the lessees could extend

indefinitely either by continuing operations for production of oil or gas, or by paying annual

delay rentals of two dollars per acre. 13 A.3d at 944. The lessees in Hite simply paid delay
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rentals for years without commencing any drilling, depriving the lessors of the royalties they

would have received from the production of their oil or gas.

The court noted that "[r]oyalty-based leases are to be construed in a mamer designed to

promote the full and diligent development of the leasehold for the mutual benefit of both

parties." Id. At 945. The court reviewed the history ofmineral leases, noting the evolution from

a definite term that left the lessee at a disadvantage if minerals were discovered near the end of

the term, to a variable term expressed by a habendum clause providing for a fixed period for

development, with an option to extend the lease for "as long ther ' or "so long as" the

specified minerals were produced in paying quantities, enabling the lessee to continue to reap a

return for the money spent to develop the property. Id. At 946.

Even if a written lease did not expressly require the lessee to develop the property in a

timely matmer or suffer forfeiture, courts reco ° d an implied obligation to develop the

leasehold. Id. As a result, leases specifying a fixed primary term with a"there ' clause began

to incorporate "delayed rental" clauses relieving lessees of the obligation to immediately develop

the property. Id. "[C]ourts have interpreted delay rentals to be `limited to the initial term of the

1 ."' Id at 947; Jacobs, 332 F.Supp.2d at 786.

As noted in Plaintiffs' public policy ar ent, section 11.B., supra, lessees began cmfUng

leases permitting the lessee to extend the exploration period for as long as he considered payment

of the delay rental worthwhile, giving rise to the "no term lease," which courts rejected under one

of two rationales. Hfte at 947. One rationale was that because the lease did not fix a time

beyond which the lessee could not delay actual development and the payment of royalties-the

consideration for the lease-the lease was unfair and therefore unenforceable against the lessor. Id.
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The other rationale was that no-tenn leases con ° ed an implied condition req '' the lessee to

drill wi ' a r nable time or forfeit the lease. Id.

The Hite court observed that to a landowner unsophisticated in the legalities of leasing

minerals the terms of the lease indicated a one-year term during which the lessee was to

commence development. 2011 Pa.Super.2, 13 A.3d at 948. "If the lease could be extended in

pe 'ty though the payment of $2.00 per acre per year, there would be little need for the

parties to agree on a one-year lease term." Id. Rejecting the lessee's contention that the leases

enabled it to mafttain production rights indefinitely as long as delay rentals were paid, the court

opined that delay rentals relieve the lessee of the obligation to develop the land during the

pfimary term only. Id. Accor ' y, a single two-dollar-per-acre delay rental relieved the lessee

of any obligation to develop the leasehold during the one-year primary term . Id. Once that

p` expired, the mere payment of delay rentals could not preserve the lessee's drill'ang

ri.Id

Permitting the lessee to pay delay rentals indefinitely, thereby denying the lessors the

fnanczal benefits of actual production, would contravene the presumed intention of the partles in

executing the leases in the fust place, as well as the notion that delay rentals are intended to "spur

the lessee toward development" Id. Moreover, con ' g the leases as creating an indefmite

term would provide the lessee with vested ProPertY rlghts for the mere payment of a nominal

delay rental, a concept at odds with the traditional construction of the property rights conveyed

by an oil and gas lease. 13 A.3d at 949. Accordingly, the Hite court held that the t of the

leases being construed limited the privilege of foregoing production by paying delay rentals to
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the one-year pfimary term; once the pdmary term ended and the lessee failed to commence

production, the 1 expired. ld.

Like the Hite lease, this lease is a no-term lease which, on its face, purports to enable the

Defendant to extend the term indefinitely, without any development, by simply paying nominal

delay rentals and/or dete °° g that the leased acreage is capable of producing.

A conftw is illusory when, by its terms, the promisor "re • an unlimited right to

dete ' e the nature or extent of his performance; the unlimited right in effect destroys his

promise and thus makes it merely illusory." Century 21 v. McIntyre, 68 Ohio App.2d 126, 129-

30, 427 N.E.2d 534 (1 't Dist. 1980); 7'homas v. Am. Elec. Power Co., 1& Dist. No. 03AP 1192,

2005-Ohio- 195 8, 132. Courts generally disfavor interpretations that render contracts illusory,

pref ' a meaning that gives the contract vitality. Thomas, 132.

Co ` g this lease consistently with Hfte, limiting the Defendant's ability to forego

deveio nt to the twelve-month pfimmy tenn set forth in paragraph 3, would prevent the

Defendant's promise to drill from being illusory and would promote public policy and the

expressed intent of the parties to develop the Acreage.

For all the reasons set forth herein above the Plaintiffs are entitled to summay nt.

'1'he rmaining issue is whether or not forfeiture is an appropriate remedy for the Plaintiffs and

whe or not the Defendant is entitled to a 30 day notice of cure as provided for in the lease.

For the reasons set forth herein after, this Court believes that forfeiture of these leases is the

appropriate reinedy because they were void ab initio and as such the Plaintiffs do not have to

give the Defendant the contractual notice to cure notice.
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When causes of forfeiture are specified in an oil and gas lease, other causes cannot be

implied. Beer, 61 Ohio St.2d at 119, 399 N.E.2d 1227, pamgraph three of the syllabus. However,

"[w]here legal resnedies are inadequate, forfeiture or cancellation of an oil and gas lease, in

whole or in part, is an appropriate remedy for a lessee's violation of an implied covenan t." Id.,

paragraph four of the syllabus. Forfeiture will be granted when necessary to do justice to the

parties, even where specific grounds for forfeiture are set forth in the lease. lonno, 2 Ohio St.3d

at 135, 443 N.E.2d 504. Even where the lessee has made minimum rental or royalty payments, a

lessor's cl ° for forfeiture based upon breach of an implied covenant to reasonably develop the

land is not precluded, provided the lessor can show that damages are inadequate. Id.

"The rationale for allo ' forfeiture is the fact that the real consideration for the lease is

the expeded return derived from the acftW ^,.M.ng of +':and, not the rental income." Moore,

2008-Ohio-5953, &48. Where a lessee's failure to drill or mine within a reasonable period of

time would allow the lessee to encumber the lessor's property in perpetuity, without any return of

income to the lessor arising from ' ing or mining operations, breach of the imptied covenant to

develop the land could result in forfeiture. Id. The decision to order a forfeiture of an oil and gas

lease is within the trial court's discretion. Id, ¶51.

In Beer, the court upheld a partial forfeiture ( or cancellation) where the lessee had

performed no work on the leased property for over a year, and had f cial and operating

difficulties. 61®hio St.2d at 121-22, 399 N.E.2d 1227. The court stated even if the lessee

had sufficient resources from which to pay damages, forfeiture of the lessee's continued interest

in unexploited acreage was warranted to assure the development of the land and the protection of

the lessor's interests. Id at 122, 399 N.E.2d 1227. In Lekan, the court upheld a forfeiture where
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the lessee had limited experience, had drilled but never sold gas from a well on the lessor's

property, even though he had placed thrm wells on other lessors' property into production; and

functioned as a "mom and pop" operation without employees. 75 Ohio App.3d at 216-17, 598

N.E.2d 1315.

In the instant case, the pardes' lease does not specify any grounds for forfeiture. The

Defendant has held leases to Plaintiffs' lands for years without drilling even an initial exploratory

well, encum ° Plaintiffs' property for nominal delay rental payments. Forfeiture is

warranted to assure the protection of Plain °' interests in their lands. Moreover, even if

damages could do justice to the parties, calculating a damage award would be speculative at best

because no exploration or drilling has ever taken place. Accordingly, forfeiture is warranted in

this case because legal remedies are clearly inadequate.

Plaintifffs did not provide written notice to the Defendant pursuant to p h 17 of the

lease, "s ° g out specifically in what respects lessee has breached this contract," and affording

the Defendant thirty days to cure any breach. However, the Defendant lacks the means to cure

either the defects in or its breaches of the lease. Plaintiffs' compliance with the technical

req ' ent of providing notice prior to commencing this action would serve no purpose.

A lessee's "midnight-hour attempts to save the lease" are insufficient to preserve the

lessee's rights under an oil and gas lease that has been breached. American Energy Services v.

Lekan, 75 Ohio App.3d 205, 214, 598 N.E.2d 1315 (56' Dist. 1992); Moore v. Adams, 5' Dist.

No. 2007AP090066, 2008-Ohio-5953, ¶50; Gisinger v. Hart, 115 Ohio App. 115, 184 N.E.2d

240 (41 Dist. 1961). In Lekan, the court found that once the conditions of the 1 had ceased to
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be met, the lease temiinated "by the express terms of the contract *** and by operation of law

and revest[ed] the leased estate in the lessor." 75 Ohio App.3d at 212, 214.

In Gisinger, the lessees made no effort to develop the leasehold until ten days before

expiration of the primary term. Finding it improbable that gas or oil would be produced before

the end of the term, the court held the effort was "too little too late," and rejected the lessees'

claim for an extension of the term. 115 Ohio App. At 117.

Moreover, it is well settled that the law will not require a vain act. E.g., State ex rel.

Marcolin v. Smith, 105 Ohio St. 570, 603, 138 N.E. 881 (1922); Gerhold v. Papathanasion, 130

Ohio St.342, 346,199 N.E.353 (1936); Coleman v. Portage County Engineer, 191 Ohio App.3d

32, 2010-Ohio-6255, 944 N.E.2d 756, ¶38 (116'Dist.). In the instant case, the purpose of the

notice req ' ent in p aph 17.of the lease is to provide the Defendant with an opportunity

to cure any breach. However, the lease is void as against public policy. The Defendant cmmot

cure its breach in a timely manner. The Plaintiffs are entitled to summary judgment as requested

and to the forfeiture of all rights of the Defendant to the oil and gas under the Plaintiff's

properties. The Defendant's rights in the subject bases are forfeited. Court costs shall be

assessed against the Defendant.

ENTER AS OF DATE OF F1L„1NG:

ISI
Judge Ed Lane

c: Attorney Z pchokJPeters
Attorney Bauerl ° h
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IN THE COURT OF COMMON PLEAS
MONROE COUNTY, OHIO

CLYDE A. HUPP, et al.,

Plaintiffs-Appellees,

vs.

CASE NO. 2011-345

JUDGE ED LANE

BECK ENERGY CORPORATION,

Defendant-Appellant.

NOTICE OF APPEEII.

Notice is hereby given that Defendant, Beck Energy Corporation, by and through

the undersigned counsel, hereby appeals to the Court of Appeals, Monroe County, Ohio, Seventh

Appellate District, from the Journal Entry of the Monroe County Court of Common Pleas, in

Ca seNa 2011-345, entered on July 31, 2012. A copy of the Journal Entry is attached hereto as

Exhibit "SA:" A request for the full record has been filed with this Notice of Appeal.

N13 Y

certify theforegoing to be a true and Scott M. Zurakowski 0), of

^Cotr&t topy of the original. KRUGLIAK, WILKINS, GRIFFITHS
& DOUGHERTY CO., L.P.A.

fh An Rose, Cler 4775 Munson Street NW/P.O. Box 36963
n Pleas Cou onr ® J®^ Canton, Ohio 44735-6963

By Phone: (330) 497-0700/Fax: (330) 497-4020
Clerk szurakowski@kwgd.com

ATTORNEYS FOR DEFENDANT-APPELLANT
BECK ENERGY CORPORATION
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing was sent by Ordinary U.S. Mail this

27th day of August 2012, to:

James W. Peters
Peters Law Office Co., L.P.A.
107 West Court Street
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CLYDE HUPP, et al.

Plaintiffs,

vs.

BECK ENERGY CORPORATION

Defendant.

CASE NO. 2011-345

JUDGE: ED LANE

JO ALIENTRY

This matter came to be heard upon multiple motions. The Defendant filed a Motion to

Dismiss and/or Change Venue on November 30, 2011 with a brief in support. The Plaintiffs ^

filed a Brief in Opposition to the Defendant's Motion on Januaty 5, 2012, and on that same day

also filed a Response to the Defendant's Motion to Change Venue. After reviewing said

motions, and the relative briefing, the Court finds that Defendant's Motion to Dismiss and

Defendant's Motion to Change Venue are not well taken, and therefore, both are denied. I

However, the Defendant may renew its Motion to Change Venue in the event a j ary trial in any

rern °° g matter is appropriate, and, if a jary trial in such remaining matter is demanded by

either party.

Further, on February 16, 2012, the Plaintiffs filed a Motion for Summary Judgment with I

supporting brief. On March 19, 2012, the Plaintiffs filed a Reply Brief in Support of their

Motion for Summary Judgment. On that same date, Chief Justice Maureen O'Connor, of the

Ohio Supreme Court assigned the case to the undersigned, Judge Norman Edward Lane, Jr. The
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Court then issued an order on March 23, 2012 to set a status conference. The purpose of th,

status conference was to establish a briefmg schedule. Said status conference was heli

telephonically on April 20, 2012 with all counsel in attendance.
Pursuant to the statu

conference and its resulting order, the Defendant filed its brief in opposition to the Plaintiffs'

Motion for Summary Judgment on April 30, 2012, and the Plaintiff filed a reply to that brief or

May 14, 2012. Additionally, Plaintiff Donald Yonley was voluntarily dismissed on April 12,

2012.

After careful consideration of the motions, briefing and supporting documentation, the

Court hereby finds that Plaintiffs' Motion for Summary Judgment is well taken and is therefore

granted, The reasoning in support of the granting of the Summary Judgrnent Motion and denial

of the Motion to Change Venue/Dismiss can be found in the Court's Decision on Pending

Motions dated July 12, 2012, which is attached hereto and incorporated herein by reference as if

fiilly rewritten.

On July 18, 2012 Plaintiffs filed for leave to file a Third Amended Complaint to include I

in the proposed class all landowners/lessors in Ohio located outside Monroe County who may be

affected by this Court's filing of July 12, 2012. On July 18, 2012 Plaintiffs also filed a Motion

for Class Certification. Those two motions are still pending. Accordingly, as this entry does not

dispose of all pending matters, this is not a fmal appealable

All Parties of Record , ,..._.

786556 v 01 1125358,0001
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COMMON PLEAS COURT
MONROE COUNTY, Oi110

Clyde A. Hupp, et al.,

Plaintiffs,

vs.

Beck Energy Corporation,
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Case No. 2011-345

Judge Ed Lane
Sitting by Assi ent

Defendant. DECISION

(On Pending Motions)
...... .... .... .. ... .. ,,e.e.,...... ,., . .. . .............. .. ......... .. .... .......... ...... . ,, .e,.,>.,,.,..,.,...e.,.,.,.,,

The above styled action is before the Court on the Complaint of the Plaintiff, Clyde A.

Hupp and Molly A. Hupp, et al., for declaratory judgment and quiet title. This action was filed

on September 14, 2011 and the two subsequent Complaints for Class Action and Amended Class

Action were filed on September 29, 2011 and September 30, 2011, respectively. The Defendant,

Beck Energy Corporation, has not filed an answer in this action, but has made an appearance.

This action has not been certified as a class action as of the date of this decision. The Court is

conside ' the pending motions prior to und ' g the required hearings in regard to cjass

certifications. Clyde A. and Molly Hupp are parties of record in this case and the correct

style of the case is as set forth above. For some reason, unknown to this Court, the parties

in this case have changed the style of this case. All future ' gs in this case wiIl be

correctly titled or subsequently stricken by Court order.

The Defendant filed a Motion to Dismiss andlor Change Venue on November 30, 2011

with a brief in support. The Plaintiffs filed a Brief in Opposition to the Defendant's Motion to

Page 1 of 29
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Dismiss on January 5, 2012. On the same date, the Plaintiffs also filed a response to the

Defendant's Motion to change venue. On February 16, 2012 the Plaintiffs filed a Motion for

Summary Judgment with a supporting brief. On March 19, 2012 Chief Justice Maureen

O'Connor of The Ohio Supreme Court assigned the case to the undersigned, Judge Nomian

Edward Lane, Jr.,.Judge of the Washington County Court of Common Pleas. On March 19, 2012

the Plaintiffs filed a Reply Brief in Support of their Motion for S ary Judgment. Thereafter,

on March 23, 2012, the Court ordered the matter set for a Status Conference. The purpose of the

Status Conference was to establish a briefing schedule for all of the motions that were being filed

in this action. All attomeys of record participated in the Status Conference. A Status Conference

was held by means of telephone conferencing on April 20, 2012. A Joumal Entry was entered on

April 25, 2012 establishing a briefing schedule for the pending motions. The briefing schedule

required all responses to be filed by Apri130, 2012 and replies to responses by April 13, 2012.

All motions and replies have been timely filed either pursuant to an extension of time granted by

the Court or within the original deadlines. The Defendant filed its Brief in Opposition to the

Plaintiff's Motion for Summary Judgment on Apri130, 2012 and the Plaintiffs filed a reply to

that Brief on May 14, 2012. The matter has been under review by the Court since that date. The

Court has reviewed all of the pleadings, all of the motions, memorandums and supporting

affidavits provided to this Court and filed in this action. At present there are six named

individual plaintiffs in this action. One plaintiff, Donald W. Yonally, was voluntarily dismissed

without prejudice on April 12, 2012.

The Court will address all of the issues presented in the parties' various motions in this

decision.
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FACTUAL BACKGROUIVD

•

The Plaintiffs own various tracts of land in Monroe County, Ohio. The Defendant, Beck

Energy, is an Ohio oil and gas producer that develops oil and gas interests in Ohio. Beginning in

2003 the Defendant entered into a number of oil and gas leases in Monroe County, Ohio. The

Plaintiffs maintain that they have a potential class of 248 lessors. The leases that are involved in

this action are leases generated by the Defendant. All leases are identical except as to a few

blanks on each of the form leases that were filled in by the Defendant's representatives. These

variations are: the date of the lease, the names and addresses of the lessors, and a rough

description of the land by township and county. All leases have written in the blank in paragraph

three a twelve month primary period/term. The delayed rental payment varies per lease and the

name of the lessors varies with each lease. To date, no wells have been drilled in Monroe

County pursuant to any of the leases that are involved in this action.

There are c ° provisions of the form lease (see Plaintiffs' Exhibit 2 as attached to

Plaintiffs' Complaint) that are at issue in this case. The key paragraphs are set forth below:

2. This lease shall continue in force and the rights granted hereunder be quietly
enjoyed by the Lessee for a term of ten years and as much longer thereafter as oil
or gas or their constituents are produced or are capable of being produced on the
premises in paying quantities, in the jud ent of the Lessee, or as the premises
shall be operated by the Lessee in the search for oil or gas and as provided in
Paragraph 7 following.

3. This ease, however, shall become null and void and all rights of either party
hereunder shall cease and te ' te unless, within -12- months from the date
hereof, a well shall be conunenced on the premises, or unless the Lessee shall
the er pay a delay rental of $108.00 Dollars each year, payments to be made
quarterly until the commencement of a well. A well shall be deemed commenced
when preparations for drilling have been commenced.

***
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7. In the event a well drilled hereunder is a dry hole and is plugged according to
law, this lease shall become null and void and all rights of either party hereunder
shall cease and terminate, unless within twelve (12) months from the date of the
completion of the pl ° g of such well, the Lessee shall commence another well,
or unless the Lessee after the termination of said twelve month period resumes the
payment of delay rental as hereinabove provided.

8. In the event as well d.rilled hereunder is a producing well and the Lessee is
unable to market the production therefrom, or should production cease from
producing well drilled on the premises, or should the Lessee desire to shut in
producing wells, the Lessee agrees to pay th Lessor, commencing on the date one
year from the completion of such producing well or the cessation of production, or
the shutting in of producing wells, an advance royalty in the amount and under the
terms hereinabove provided for delay rental until production is marketed and sold
off the premises or such well is plugged and abandoned according to law. In the
event no delay rentals are started, the advance royalty payable hereunder shall be
made on the basis of $1.00 per acre per year.

9. The consideration, land rentals or royalties paid and to be paid, as herein
provided, are and will be accepted by the Lessor as adequate and full
consideration for all the rights herein granted to the Lessee, and the further right
of drilling or not drilling on the leased premises, whether to offset producing wells
on adjacent or adjoining lands or otherwise, as the Lessor may elect.

*#*

16. In the event the Lessee is unable to perform any of the acts to be performed
by the Lessee by reason of force majeure, including but not limited to acts of God,
strikes, riots, and governmental restrictions including but not limited to
restrictions on the use of roads, this lease shall nevertheless remain in fiill force

effect until the Lessee can perform said act or acts and in no event shall the
within lease expire for a period of ninety days after the te ° tion of any force
majeure.

17. In the event Lessor considers that Lessee has not complied with any of its
obligations hereunder, either express or implied, Lessor shaIl notify Lessee in
writing setting out specifically in what respects Lessee has breached this contract.
Lessee shall then have 30 days after receipt of said notice wi ' which to meet or
commence to meet all or any part of the breaches alleged by Lessor. The service
of said notice shall be precedent to the bringing of any action by Lessor on said
lease for any cause, and no such action shall be brought until the lapse of 30 days
after service of such notice on Lessee. Neither the service of said notice nor the
doing of any acts by Lessee aimed to meet all or any part of the alleged breaches
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shall be deemed an admission or presumption that Lessee has failed to perform all
its obligations hereunder.

*^*

19. .., no implied covenant, agreement or obligation shall be read into this
agreement or imposed upon the parties. ...

MOTION TO CHANGE VE

At the present time, no jury demand has been filed in this action. If this matter

proceeds as an action to the Court, there has been a de facto change of venue by reason of

Judge Selmon recusing herself from this case and The Chief Justice of The Supreme

Court of Ohio assigning this case to the undersigned. If ajury demand is timely filed in

the future, the Court will revisit the issue of venue should it be brought to the Court's

attention in a subsequent motion. The motion to change venue is denied without

prejudice.

DEFENDANT'S MOTION TO DISMISS

On November 30, 2011 the Defendant filed a combined Motion to Dismiss and/or

Change Venue. Pursuant to Oh. Civ. R. 12(B)(6) the Defendant seeks to have this Court dismiss

this action pursuant to the provisions of paragraph 17 of the lease.

The Plaintiffs admit that they have not complied with paragraph 17 of the subject lease.

A motion to dismiss for failure to state a claim upon which relief can be granted is a

procedural motion that tests the sufficiency of a complaint. Dowdv v. Jones, r Dist. No. 10-

CO-21, 2011-Ohio-3168, ¶14. For a trial court to dismiss a complaint pursuant to Civ.R.
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12(B)(6), it must aPPear beyond doubt that the plaintiffs can prove no set of facts that would
entitle them to the relief sought. hio Bureau of ' o M e 130 Ohio St<3d

156, 2011-Ohio-4432, _ N.E.2d _, ¶12. "The allegati ons in the complaint must be taken as

true, and those allegations and any reasonable inferences drawn from them must be construed in
the nonmoving Party's favor." Id Moreover, a complaint should not be dismissed for failure to
state a claim merely because the allegations do not support the legal theories on which the

plaintiffs rely. Fahnbulleh v trahan 73 Ohio St.3d 666, 667, 653 N.E.2d 1186 (1995). Instead,

the Court must examine the comp ° t to determine whether the allegations provide for any relief

on any possible theory. Id.

Defendant's motion to dismiss herein is predicated on a single proposition: that Plaintiffs

did not provide ffiirty days written notice to this Defendant prior to commencing this action. The

Plaintiffs maintain that the Leases which form the contractual basis for these parties are void as

against public policy and unenforceable, and under any reasonable construction of said Leases,

were 'alty and substantially breached by the Defendant reducing the contractuai

req ° ent of a notice to a me ° gless act from which no benefit could be derived.

Public policy analYsis requires a Court to consider the impact of a contract at issue in a

case upon society as a whole.
EaWe V. Fre n Mnt r Co 157 Ohio App.3d 150,2004-

Ohio-829, 809 N.E.2d 1161, ¶63 (9th Dist.).

Public policy is t,hat principle of law which holds that no one can lawfully do that
which has a tendency to be injurious to the public or ag ° the public good.
Accordingly, contracts which bring about results which the law seeks to prevent
are unenforceable as against public policy.

Brown v. lag_tr, 179 Ohio App.3d 577, 2008-Ohio-6270, 902 N.E°2d 1037, ¶10 (4" Dist.).

Courts will reject any effort to enforce a con tmet that is against public policy, either directly or
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in ' tly, or to claim benefits thereunder. Tavlor BuildingCom v Benfield 117 Ohio St.3d 352,

2008-Ohio-938, 884 N.E.2d 12, ¶61; Polk v. C o 20 Ohio App. 317, 320-21,

151 N.E. 808 (81' Dist 1925); Buoscio v. Lord r Dist. No. 98-C.A.-151, 1999 Ohio App. LEXIS

6204, *4 (Dec. 17, 1999); Connv F arms Ltd v Ball ][^esources 7$ Dist. No. 09 CO 36, 2011-Ohio-

5472, ¶26.

"[A]ctual injury is never required to be shown; it is the tendency to the prejudice of the

public's good which vitiates contractual relations." Eaale at ¶64. Unlike a contract that is merely

voidable at the election of one of the parties, a contma is void ab initio if it seriously offends public

policy. Walsh v. Bollas, 82 Ohio App.3d 588, 593, 612 N.E.2d 1252 (111, Dist. 1992); unn v.

Bruzzese,172 Ohio App.3d 320, 2007-Ohio-3500, 874 N.E.2d 1221, ¶81 (7d' Dist.).

"It is the public policy of the state of Ohio to encourage oil and gas production when the

e tion of those resources can be accomplished without undue threat of harln to the health,

safety and welfare of the citizens of Ohio." Newburv Township Board of Trustees v Lomak

ECLMJeum fOhio Inc 62 Ohio St.3d 387, 389, 583 N.E.2d 302 (1992); No nton Buildin¢

Co. Y. Board of ZoDneals, 109 Ohio App.3d 193, 198, 671 N.E.2d 1309 (9" Dist. 1996).

See also SLaLe v Baldwin Producin n*^., 10"' Dist. No. 76AP-892, 1977 WL 199981, *2 (Mar.

10, 1977). To this end, political subdivisions - entities representing all persons within their

territorial boundaries and not simply promoting the private interests of individual contracting

parties - are prohibited from enacting or ' ces, rules and regulations restricting oil and gas

production that are more stringent than state requirements. Nwbury TownshF^ at 389-90;

Northamnton Building Co at 198-99.

Historically, the ultimate duration of oil and gas leases has been the subject of tension
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between lessors, lessees and the courts. Jacobs v. CNG Transmission Corp., 332 F.Supp.2d 759,

786 (W.D. Pa. 2004). Because fixed-term leases were disadvantageous to lessees if production

was not achieved until the end of the terin, the initial term was shortened and supplemented with

(1) what became known as an "unless" drilling clause, under which the lessee had the right to

postpone development by paying a delay rental, and (2) a surrender clause under which the lessee

could tmninate his obligations as to unproductive property . Id., n. 15 (citing 2 Summers, The

Law of Oil and Gas, §289). Lessees then devised leases under which the lessee could extend the

exploration period for as long as they considered payment of delay rentals worthwhile. Id. This

was effected by what became known as a"no-term lease," featuring a habendum clause that

simply conveyed the premises subject to a list of conditions, one of which was the payment of a

rental. ld

However, the no-term lease was not favored by the courts. Id One line of cases held that,

because the lease failed to establish a time beyond which the lessee could not delay development

and the payment of royalties, it was unfair and unenforceable against the lessor. Id. The other line

of cases read into the no-term lease an implied condition compelling the lessee to drill within a

reasonable time, the breach of which was cause for forfeiture. Id.

The Plaintiffs' position in this matter is that their leases with the Defendant are a no-term

leases: through the boilerplate embedded in their leases, exemplified by Defendant's failure to

commence any drilling on any of the Plaintiffs' lands, the Defendant has the unmlateral right to

inde 'tely postpone development and extend the time in which it may develop the acreage in

perpetuity, eiflw by making nominal delay rental payments pursuant to p ph 3 of the Lease ,

or by det '°ng in its ownjudgment that the premises are capable of producing oil or gas in
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paying quantities pursuant to paragraph 2.

"jT]he presumption is flid a lease is made for the purpose of immediate
development, unless the contrary appears in the contract of the pazties!'*** The
implied covenant to develop the leasehold for minerai production with due
diligence and for the mutual benefit of both parties grew out of "the public interest
which is concemed with the development of the natural resources of the state,"

Jacobs, 332 F.Supp.2d at 779. Upon a lessee's failure to develop the leasehold within a

reasonable time, "both public and private interests demanded judicial t ° ation of the lease to

make possible the use and alienation of the land for oil and gas or for other purposes." Id. at 782.

The mineral leases in Ionno v. Glen-Gei =., 2 Ohio St.3d 131, 443 N.E.2d 504

(1983), contained no time limitation during which mining operations were to be commenced, but

required the lessees to pay advance minimum royalties each year, to be applied against amounts

anticipated to become due from fiuture mining operations. In concluding that the lessees bad

breached their implied obligations under their lease, the Ohio Supreme Court enunciated the

policy in Ohio:

The fact that the lessees have continued to make annual payments for a period of
over eighteen years does not alter their responsibility to develop the land within a
reasonable time. The questions of working diligently and of paying rent or
royalties cannot be viewed as a substitute for timely development. To hold
otherwise would be to reward mere speculation without development, effort, or
expenditure on the part of the lessees. It would allow a lessee to encumber a
lessor's property in perpetuity merely by paying an annual sutn. Such long-term
leases under which there as no development impede the mining of mineral lands
and are thus against pablsc policy.

This Court must, under the current state of Ohio law, consider the allegations in the

Plaintiffs' Complaint as true, and must draw any reasonable inferences from them in favor of the

Plaintiffs. When doing so, this Court cannot say beyond doubt that the Plaintiffs can prove no set

of fitets that would entitle them to the relief sought. Therefore, for all of the reasons set forth
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herein above and hereafter, the Defendant's Motion to Dismiss is not well taken and the same

shaU be denied.

P F'S MOTION FOR SUMMARY RJDGNENT

The Plaintiffs filed their Motion for Summary Judgment in this action on Febniary 16,

2012. The Defendant filed its Brief in Opposition on April 30, 2012. The Plaintiffs Rwther filed

a reply to the Defendant's opposition on May 14, 2012 and on ch 19, 2012 filed a reply brief

in support of their Motion for Summary Judgment.

The Plaintiffs' Motion for S ary Judgment sets forth several distinct issues. First, the

Plaintiffs maintain that their lease with the Defendant is a lease in perpetuity and as such is void

and unenforceable as against the public policy of The State of Ohio. Secondly, the Plaintiffs

maintain that the Defendant breached the implied covenant to reasonably develop their land and

by doing so the leases are now null and void. Thirdly, the Plaintiffs maintain that the lease

provisions for foregoing development by the payment of delayed rentals has expired because the

Defendant failed to commence a well within the required times. The Defendant has countered

the Plaintiffs' assertions by stating that it had not received the wrritten notice required from the

Plaintiffs setting forth any alleged noncompliance by the Defendant with the lease's terms.

Plaindffi maintain that they do not have to give notice because the leases were void ab fnitfo.

The Defendant also maintains that the sole remedy that the Plaintiffs are entitled to is damages

and not forfeiture of the leases. The Pla°tntiffs maintain that because the leases are void and

unenforceable from the beg° ° g they are entitled to forfeiture of the lease.
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A Sjudgment is a procedural vehicle used to terminate legal cl ' without

factual foundation."
s -S u Life i-85 Ohio App.3d 662, 667, 621

N.E.2d 412 ( 1 " Dist. 1993). A S ary ju ent is properly regarded not as a disfavored

procedural shortcut, but rather as an integral part of the [civil rules] as a whole, which are

designed to secure the just, speedy and inexpensive dete ° tion of every action." T

Deve ogment Co v Morgan 116 Ohio St.3d 461, 2008-Ohio-87, 880 N.E.2d 88, &22. See also

Civ.R 1(B).

Civ.R. 56(C) mandates that a court enter sumrnary judgment if the evidence shows that

there is no genuine issue as to any material fact and that the mo ° party is entitled to judgment

as a matter of law. Id When a motion for summary judgment has been made and properly

supported, the burden ' to the nonmoving party to set forth specific facts showing that there

is a genuine issue for trial. Id. The parties moving for summary judgment need only prove their

own case: the movants do not bear the initial burden of addressing any affirmative defenses the

nonmovant may assert. Id., syllabus and & 13.

"S ary judgment is appropriate where no genuine issue of material fact remains to be

litigated which could establish the existence of an element essential to the nonmoving party's

cl ' or defense." ss 85 Ohio App.3d at 667. The mere existence of a factual dispute is

insufficient to preclude summary judgment only disputes over material facts that might affect the

outcome of the suit under the governing law will properly preclude s ary judgment. Id.

"The construction of written contracts and instruments of conveyance is a matter of law.'°

Alexander v. Buckeye Pipe Line Co , 553 Ohio St.2d 241, 374 N.E.2d 146 (1978), paragraph one

of the syllabus. This Court finds that the instant case involves the construction of written leases
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and in light of the Defendant's undisputed failure to commence any development activity

pursuant to those leases, the clear public policy of Ohio has been violated. There is no dispute as

to any material fact; reasonable minds can reach no conclusion other than one reached herein by

this Court that is adverse to the Defendant; and Plaintiffs are entitled to judgment as a matter of

law on this issue.

The Plaintiffs also maintain that their leases with the Defendant are pexpetual leases

under which there has been no development of oil and gas and therefore the leases are void and

unenforceable as against public policy. Central to the understanding of this issue are paragraphs

two and three of these parties' leases. Paragraph two provides as follows:

"This lease shall continue in force and the rights granted hereunder be quietly
en.1®yed by the lessee for a term of ten years and as much longer thereafter as oil
or gas or their constituents are produced or are capable of being produced on the
premises in paying quantities, in the judgment of the lessee, or as the premises
shall be operated by the lessee in the search for oil and gas and as provided in
paragraph 7 following."

Paragraph 7 of the parties' leases deal with the event that if a well is drilled that is a dry

hole. P aph number 3 of the parties' lease is also central to an understanding of the issue at

hand. Par ph 3 of the parties' leases provide that :

"This ease, however, shall become null and void and all rights of either party
hereundcr shall cease and t ° ate unless, within -12- months from the date
hereof, a well shall be commenced on the premises, or unless the Lessee shall
thereafter pay a delay rental of Dollars each year, payment to be made
quarterly until the co encement of a well. A well shall be deemed commenced
when preparations for drilling have been commenced."

^^^ense maintains that a reasonable interpretation of these form leases is that they

shall drill a well within twelve months or have the right to pay the delayed rental for a period of

ten years and drill the well within that period. The Defendant wrote all of the leases involved
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herein. If that was their intention then they should have stated it in their leases. That was never

their intention or they would have written this language into their leases. It probably only

became their intention when they were confronted with this lawsuit and law of Ohio on this

issue, The Plaintiffs maintain that this is a lease in perpetuity and violates public policy. The

lease by its term requires that a well be drilled within twelve months or that delayed payments be

made quarterly to preserve the right to drill at a later date. This Court does not find in either

p h 2 or 3 any limitation on the number of years that the delayed rental can be paid.

Further, paragraph 2 provides that the leases have a term of ten years and as much longer

thoufter as oil or gas or their constituents are produced or are capable of being produced on the

premises in paying quantities. They have no provision for a well to be drilled. It also leaves the

de ' tion of what paying quantities means up to the Defendant. It gives no deadline for the

time in which once a well is commenced that it be completed. A well is deemed "commenced"

when preparations for drilling have been commenced. There is no deadline for the completion of

.a well. Some of the cases cited to the Court by the Defendant refer to the term "well" and not

"lease". This case is not dealing with a situation where a well has been drilled. No wells have

been drilled on any of the Plaintiffs' leases in Monroe County per the allegations of the Plaintiffs

in their briefs.

Public policy analysis requires this Court to consider the impact of the contract at issue

upon society as a whole. E4gle v. Fred M_arr.in Motor Co,157 Ohio Spp.3d 150, 2004-Ohio-829,

809 N.E.2d 1161, ¶63 (9thDist.).

"Public policy is that principle of law which holds that no one can lawfully do that
which has a tendency to be injurious to the public or against the public good.
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Accor ° y, contracts which bring about results which the law seeks to prevent
are unenforceable as against public policy."

Brown v Gall ^her, 179 Ohio App.3d 577, 2008-Ohio-6270, 902 N.E.2d 1037, ¶10 (4d. Dist.).

Courts wi11 reject any effort to enforce a contract that is against public policy, either directly or

in " tiy, or to claim benefits thereunder. Tav or BuildinQ, Corp v Beofiel 117 Ohfo St.3d

352, 2008-Ohio-938, 884 N.E.2d 12 ¶61; P®lk . Cleveland Railwau Co 20 Ohio App. 317,

320-321, 151 N.E. 808 (8'a Dist. 1925); Buoscio v Lord 7"' Dist. No. 98-C,A: 151, 1999 Ohio

App. L S 6204, *4 (Dec. 17, 1999); Connv Farms Ltd v Ball Resources, r Dist. No. 09 CO

3 6, 2011-Ohio-5472, ¶26.

KtAjc,tual injury is never required to be shown; it is the tendency to the prejudice of the

public's good which vitiates contractual relations." e at ¶64. Unlike a contract that is

merely voidable at the election of one of the parties, a contract is void ab initio if it seriously

offends public policy. Walsh v Bollas, 82 Ohio App.3 d 588, 593, 612 N.E.2d 1252 (1P Dist.

1992); Dunn v. B se,172 Ohio App.3d 320, 2007-Ohio-3500, 874 N.E.2d 1221, ¶81(r

Dist.).

The Ohio Supreme Court has clearly and unequivocally articulated the public policy of

the State of Ohio in regard to the extraction of oil and gas. "It is the public policy of the state of

Ohio to encourage oil and gas production when the e tion of those resources can be

accomplished without undue threat of harm to the health, safety and welfare of the citizens of

Ohio." Newburv Townshin Board of Trustees v Lomak Petr leum (Q^o^,^, 62 Ohio St.3d

387, 389, 583 N.E.2d 302 (1992); Northumuton Buildina Co v Board of Zonin^ Aone^tc 109

Ohio App.3d 193, 198, 671 N.E.2d 1309 (9ffi Dist. 1996). See also State v. Baidwin Producing
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Corp, Dist. No. 76AP-892, 1977 WL 199981, *2 (Mar. 10, 1977). To that end, political

subdivisions - entities representing all persons within their tezritorial boundaries and not simply

promoting the private interests of individual contracting parties - are prohibited from enacting

ordinances, rules and regulations restricting oil and gas production that are more stringent than

state requirements. l^Tewbutv To hin at 389-90; No ham-Dton Buildine Ca at 198-99. It

would be inconsistent to permit a private operator to unilaterally ban the development of

significant oil and gas resources indefinitely, solely for personal gain -and over the objection of its

lessors.

The Plaintiffs are entitled to summary judgment in this matter because the leases in

question clearly, unequivocally and seriously offend public policy in that they are perpetual

leases that, by their tezms and the payment of a nominal delayed rental may never have to be put

into production. The Plaintiffs are also entitled to s ary judgment because of the Defendant's

breach of the implied covenant to reasonably develop the land by failing to drill any wells on any

of the Plaintiffs' acreage. This provision violates the implied covenant to reasonably develop.

The leases in this case are, in effect, a no-term leases: through the boilerplate prepared by

the Defendant and contained in the leases, the Defendant has the unilateral right to indefinitely

postpone development and extend the time in which it may develop the Plaintiffs' acreage in

perpetuity. Para h 2 provides that the leases shall continue in force for a term of ten years

"and so much longer thereafter as oil or gas... are capable of being produced on the premises in

pa " quantities, in the judgment of the Lessee.." but does not impose a time limitation as to

how long this Defendant can extend the duration of the leases by exercising its judgment.

Paragraph 3 provides that the leases shall become null and void if a well is not commenced
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wi ' twelve (12) months, "...unless lessee shall there after pay a delay rental of Dollars

each year, .." but likewise does not impose a limitation as to how long this Defendant can avoid

termination by paying delay rentals. Furthermore, pursuant to the language contained in

paragraph 13 of the leases ("failure of payment of rental or royalty on any part of this lease shall

not void this lease as to any other part'°), Defendant could ostensibly cease making the delay

rental payments referenced in paragraph 3; but still retain the ability under paragraph 2 to extend

the leases indefinitely by exercising its unfettered subjective judgment. Also, only Defendant has

the unilateral right to terminate the leases, or any part thereof, by surrender. Lease, paragraph 15.

"[T'jhe presumption is that a lease is made for the purpose of immediate
development, unless the contraiy appears in the contract of the parties." *** The
implied covenant to develop the leasehold for mineral production with due
diligence and for the mutual benefit of both parties grew out of "the public interest
which is concemed with the development of the natural resources of the state."

Jacobs, 332 F.Supp.2d at 779 . Upon a lessee's failure to develop the leasehold wrthin a

reasonable time, "both public and private interests demanded judicial t ' tion of the lease to

make possible the use and alienation of the land for oil and gas or for other purposes." Id at 782.

The coal leases in lonno v. Glen-Gery Corp., 2 Ohio St.3d 131, 443 N.E.2d 504 (1983),

contained no time limitation within which mining operations were to be commenced, but

required the lessees to pay advance minimum royalties each year, to be applied against amounts

anticipated to become due from future mining operations. In concluding that the lessees had

breached their implied obligations under their lease, the Ohio Supreme Court enunciated the

policy in Ohio:
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The fact that the lessees have continued to make annual payments for a period of
over eighteen years does not alter their responsibility to develop the land within a
reasonable time. The questions of working diligently and of paying rent or
royalties cannot be viewed as a substitute for timely development. To hold
otherwise would be to reward mere speculation without development, effort, or
expenditure on the part of the lessees. It would allow a lessee to encumber a
lessor's property in perpetuity merely by paying an annual sum. Such long-term
leases under which there is no development impede the mining of mineral lands
and are thus against public policy.

Id. At 134.

The "long term" lease in lonno and the Beck Leases in this case,are no-term leases

bestowing upon the lessees the unilateral right to extend in perpetuity the time within which to

develop the leased premises. As in lonno, there has been no development ofPlazntiffs' acreage

over a period of years. Like the lease in lonno under which there had been no development, the

leases herein are unenforceable as against public policy.

The Plaintiffs are entitled to summary judgment in this matter because the leases in

question seriously offend public policy in that they are perpetual leases. The Pla.intafffs are also

entitled to Summary judgment because of the Defendant 's breach of the implied covenant to

reasonably develop the land and by failing to drill any wells on any of the acreage that implied

covenant has been violated.

"[T]he only material inducement which influences a lessor to grant a lessee the power to

exercise extensive rights upon his land is his expectation of receiving *** royalties based upon

the amoinrt of minerals derived from the land." Ionno, 2 Ohio St.3d at 133 n.2, 443 N.E.2d 504.

"[W]here a lease fails to contain any specific reference to the timeliness of development, the law

will infer a duty to operate with reasonable diligence." Id. At 133. In lonno, the Ohio Supreme

Court found a lease to be subject to the implied covenant to reasonably develop where it set forth

Page 17 of 29



• •
no time period in which mining operations were required to commence, and contained "no

express disclaimer of the covenant to develop within a reasonable time." Id. At 133.

The leases in this case contain neither a "specific reference to the timeliness of

development" no "a time period in which mining operations were required to commence."

Paragraph 3 of the lease provides that the lease shall "te ° te" if a well is not commenced

within the twelve-month period, the remainder of that paragraph ostensibly permits the

Defendant to delay development indefinitely by paying annual delay rentals. Paragraph 2 of the

lease also permits the Defendant to delay development indefinitely by det ` g in its -

judgment that oil or gas is "capable of being produced on the premises in paying quantities." A

lease in which the development period can be delayed into perpetuity at the option of the lessee

clearly satisfies the lonno criteria under which an implied covenant wili arise.

The implied covenant to develop the land with reasonable diligence serves to allow

lessors "to secure the actual consideration for the lease, i.e., the production of minerals and the

payment of a royalty on the minerals mined." lonno at 134. To allow lessees to hold land under

a mineral lease without making any effort to mine would contravene the nature and spirit of the

lease. Id.

Ohio courts have recognized a number of implied covenants that arise in oil and gas

leases, including both the covenant to driil and initial exploratory well and the covenant of

reasonable development, as well as covenants to explore fiirther, to market the product and to

conduct all operations that affect the lessor's royalty interest with reasonable care and due

diligence. American Energy Services, Inc. Y. Lekan, 75 Ohio App.3d 205, 215, 598 N.E.2d 1315

(5* Dist. 1992); Moore v. Adams, 5* Dist. No. 2007AP090066, 2008-Ohio-5953, ¶32-37.
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Tlae United States Supreme Court recognized the implied covenant to reasonably develop

in Sauder v. Mid-Continent Petroleum Corp., 292 U.S. 272, 279, 54 S.Ct. 671, 78 L.Ed. 1255

(1934). The court saw no need to resort to the law of the state in which the case arose, stating

that the covenant to develop the tract with reasonable diligence "is to be implied from the

relation of the parties and the object of the lease.°" id. At 278-79.

The object of the operations being to obtain a benefit or profit for both lessor and
lessee, it seems obvious, in the absence of some stipulation to that effect, that
neither is made the arbiter of the extent to which or the diligence with which the
operations shaA proceed, and that both are bound by the standard of what is
reasonable.

Id.
at 280. The court criticized the lessee's assumption that it could hold its lease indefinitely

without commencing any operations to discover or extract the minerals to which its lease applied.

The [lessee's] officers state that they desire to hold this tract because it may
contain oil; but they assert that they have no present intention of drilling at any
time in the near or remote future. This attitude does comport with the obligation
to prosecute development with due regard to the interests of the lessor.

Id. At 281.

The Defendant main ° that its lease clearly disclaims all implied covenants. The lease

does contain a general disclaimer of implied covenants. However, the lease also later refers to

implied covenants.

In Ohio, as elsewhere, B`[a]bsent express provisions to the contrary, an oil and gas lease

includes an implied covenant to reasonably develop the land." Beer v. Grifflth, 61®hio St.2d

119, 399 N.E.2d 1227 (1980), paragraph two of the syllabus; lonno, 2 ®hio St,3d at 132,443

N.E.2d 504. The covenant to reasonably develop arises in the absence of an "express disclaimer

of the covenant to develop within a reasonable time." Ionno at 133.
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Ambiguities in contracts are to be construed against the proponent of the i ent. Doe

v. Ronan, 127 Ohio St3d 188, 2010-Ohio-5072, 937 N.E.2d 556, ¶49. "Any ambiguities in the

document set#uxg- forth the rights and responsibilities of each party must be construed against the

drafter of the document. Oth ° e the nondrafter of the document may ultimately forfeit far

more flm he or she reasonably contemplated at the time the agreement was signed." Id. "In

dete ' °ng whether contractual language is ambiguous, the contract must be construed as a

whole *** so as to give reasonable effect to every provision in the agreement" Savedoffv.

Access Group, Inc., 524 F.3d 754, 763 (6t' Cir. 2008) (applying Ohio law). Where a contract as a

whole can be reasonably interpreted to support either party's position regar ° the scope of a

particular clause, the contract is ambiguous as to that issue, and must be construed against the

drafter. Mead Corp. V. ABB Power Generation, Inc. 319 F.3d 790, 798 (6" Cir. 2003).

In this case, the parties' lease first provides the lessor with the right to bring an action

ag ° the lessee for breach of an implied obligation. Lease, paragraph 17. Two paragraphs

later, the lease purports to disclaim any implied covenants. Permitting the lessor to sue based on

the breach of an implied obligation cannot be reconciled with a blanket disclaimer of all implied

obligations or covenants. Because the lease can reasonably be interpreted to allow or disallow a

lessor to maintain an action for breach of an implied obligation, the lease is ambiguous and must

be construed against the Defendant, the proponent ofthe language at issue,

This lease contains contradictory provisions permitting the Plaintiffs to bring legal action

against the Defendant for breaching implied obligations while at the same time disclaiming all

implied obligations. Moreover, the provisions ostensibly ve ° discrerion in the Defendant to

drill or not to drill either (1) renders the lease illusory unless coupled with an implied covenant to
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reasonably develop, or (2) is ambiguous with respect to whether the discretion to drill or not to

drill applies only to "further" drilling beyond what is required to produce oil or gas, or (3) is

unenforceable as against public policy if construed to indefinitely allow Beck to elect to drill or

not to drill for all purposes. Accor ' ly, in that all of these provisions are ambiguous, all

provisions must be construed against the Defe t, rendering the general disclaimer of implied

obligations ineffective.

Where generai provisions of a contract conflict with specific provisions of the same

document, the specific provisions generally control. Edmondson v. Motorists Mutual ins. Co., 48

Ohio St.2d 52, 53, 356 N.E.2d 722 (1976); Hoepker v. Zurich American Inc., Co., 3d Dist. No.

140318, 2003-Ohio-5138, ¶11; Monsler v. Cincinnati Cas. Co., 74 Ohio App.3d 321, 330, 598

N.E.2d 1203 (10e' Dist. 1991). Paragraph 17 of the Beck Lease sets forth specific procedures to

be followed in the event a lessor believes Beck to have breached either an express or implied

obiigation. Paragraph 19 generaliy disclaims all implied obligations. In that the specific

provision in paragraph 17 setting forth a lessor's rights in the event Beck breaches an implied

condition controls over the general disclaimer in paragraph 19, the disclaimer is ineffective.

The stated purpose of this lease is "drilling, operation for, producing and removing oil

and gas and all the constituents thereof." The lease contains no suggestion that either defendant

or lessor had any other objective. The implied covenant to reasonably develop the land

effectuates the parties' intent as reflected by the express purpose of the lease.

To give effect to the fundamental purpose of an oil and gas lease as well as to the implied

covenant to reasonably develop the land, provisions in the lease be ' on the extent of

development may modify or reflect the standard of reasonableness in the implied covenant.
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Streck Y. Reed, 9th Dist. No. 1221, 1983 WL 4132, *3 (June 8, 1983). The lease must be

construed in a manner that will give effect to all the provisions in the lease, both express and

implied. Id

The provision in a mineral lease for annual advance payments does not relieve the lessee

of its obligation to reasonably develop the land. lonno, 2 Ohio St.3d at 134, 443 N.E.2d 504.

The questions of working diligently and of paying rent or royalties are entirely
s ately matters. An annual advance payment which is credited against future
royalties cannot be viewed as a substitute for timely development. To hold
otherwise would reward mere speculation without development, effort, or
expenditure on the part of the lessees. It would allow a lessee to encumber a
lessor's property in perpetuity merely by paying an annual sum.

Paragraph 3 of this lease specifies that the Lease "shall become null and void" and the

rights of the parties °`shall cease and t 'nate" unless a well is commenced within twelve

months (subject to the effect of paying delay rentals). The parties necessarily det ' ed that

twelve months was a reasonable time in which to commence a well. In construing this lease, the

Court hereby fmds that the implied covenant to reasonably develop the land required the

Defendant to commence a well within one year. As the Defendant failed to do so, and in fact,

has failed to commence a single well on any portion of any of the Plaintiffs' acreage, even though

more fim three years have elapsed since the lease covering the Hustacks' property was executed,

almost six years have elapsed since the Hubbards executed their lease, nine years have elapsed

since Donald Yonley executed his Lease, and more than six years have elapsed since David

Majors executed his Lease, it has breached the implied covenant to reasonably develop Plaintiffs'

Acreage.

Page 22 of 29



. M^

+ ^ .

When constraing the evidence most strongly in favor of the Defendant as required by the

Ohio Rules of Civil Procsdure, this Court is convinced that reasonable minds can come to but

one conclusion, and that conclusion is adverse to the Defendant. This Defen t's lease clearly

and unequivocally breaches the implied covenant to reasonably develop the Plaintiffs' l and and

violates the public policy of the State of Ohio and the Plaintiffs are entitled to summary judgment

on this issue. As stated herein above, the lease involved in this action is a lease in perpetuity. By

paying delayed rentals, this land could potentially never be developed by the Defendant's

payment of a very minimal payment to the Plaintiffs.

While not controlling, our neighboring state of Pennsylvania has decided the issues

presented by this course. It is interesting because Pennsylvania has taken the same position taken

by the Ohio Supreme Court on the issues presently before this Court in this matter. Hite v.

Falcon Partners, 2011 Pa.Supr. 2, 13 A.3d 942 (2011), is in many respects similar to the instant

case. The Hite lease and this lease are both "unusual" types of no-term leases. 13 A.3d at 947.

They do not co ' tional habendum clauses which defniitively designate pfimary term

(the time period in which the lessee has the right to develop the le ased premises) and a secondary

term (the period following the primary term in which the lessee can reap a long-term return on

the efforts and funds expended to develop the premises.) The Hite lease and this lease each

contain language purporting to enable the lessee to indefinitely extend the primary term at the

lessee's option.

The Hite lease provided for a one-year primary term that the lessees could extend

indefinitely either by continuing operations for production of oil or gas, or by paying annual

delay rentals of two. dollars per acre. 13 A.3d at 944. The lessees in Hite simply paid delay
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rentals for years without commencing any drilling, depriving the lessors of the royalties they

would have received from the production of their oil or gas.

The court noted that "[r]oyalty-based leases are to be construed in a manner designed to

promote the full and diligent development of the leasehold for the mutual benefit of both

parties." Id. At 945. The court reviewed the history of mineral leases, noting the evolution from

a definite term that left the lessee at a disadvantage if minerals were discovered near the end of

the term, to a variable term expressed by a habendum clause providing for a fixed period for

development, with an option to extend the lease for "as long there " or "so long as" the

specified minerals were produced in paying quantities, enabling the lessee to continue to reap a

return for the money spent to develop the property. Id. At 946.

Even if a written lease did not expressly require the lessee to develop the property in a

timely mamer or suffer forfeiture, courts reco ° d an implied obligation to develop the

leasehold. Id. As a result, leases specifying a fixed primary term with a"thereafter" clause began

to incorporate "delayed rental" clauses relieving lessees of the obligation to immediately develop

the pro . Id. "[C]ourts have interpreted delay rentals to be `limited to the initial term of the

lease.°" Id at 947; Jacobs, 332 F.Supp.2d at 786.

As noted in Plaintiffs' public policy az ent, section ll.B., supra, lessees began crafUng

leases permitting the lessee to extend the exploration period for as long as he considered payment

of the delay rental worthwhile, giving rise to the "no term lease," which courts rejected under one

of two rationales. Hite at 947. One rationale was that because the lease did not fix a time

beyond which the lessee could not delay actual development and the payment of royalties-the

consideration for the lease-the lease was unfair and therefore unenforceable against the lessor. Id.
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The other rationale was that no-term leases contained an implied condition req '° the lessee to

drill within a reasonable time or forfeit the lease. Id.

The Hite court observed that to a landowner unsophisticated in the legalities of leasing

minerals the teims of the lease indicated a one-year term during which the lessee was to

commence development. 2011 PaSuper.2, 13 A.3d at 948. "If the lease could be extended in

pe ty though the payment of $2.00 per acre per year, there would be little need for the

pardes to agree on a one-year lease term." Id. Rejecting the lessee's contention that the leases

enabled it to maintairi production rights indefinitely as long as delay rentals were paid, the court

opined that delay rentals relieve the lessee of the obligation to develop the land during the

primary term only. Id. Accordingly, a single two-dollar per-acre delay rental relieved the lessee

of any obligation to develop the leasehold during the one-year primary term. Id° Once that

primary term expired, the mere payment of delay rentals could not preserve the lessee's drilling

rights. Id

Peimitthag the lessee to pay delay rentals indefinitely, thereby denying the lessors the

cial benefits of actual production, would contravene the presumed intention of the parties in

executing the leases in the first place, as well as the notion that delay rentals are intended to "spur

the lessee toward development." Id Moreover, cons ' g the leases as creating an indefiadte

term would provide the lessee with vested property rights for the mere payment of a no °

delay rental, a concept at odds with the traditional construction of the property rights conveyed

by an oi1 and gas lease. 13 A.3d at 949. Accordingly, the Hite court held that the terms of the

leases being construed limited the privilege of foregoing production by paying delay rentals to
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the one-year pfimmy tenn; once the pfimary term ended and the lessee failed to commence

production, the 1 expired. ld.

Like the Hite lease, this lease is a no-term lease which, on its face, purports to enable the

Defendant to extend the term indefinitely, without any development, by simply paying nominal

delay rentals and/or de ° g that the leased acreage is capable of producing.

A conftw is illusory when, by its term, the promisor "re ° an unlimited right to

dete ° the nature or extent of his performance; the unlimited right in effect destroys his

promise and thus makes it merely illusory." Century 21 v. McIntyre, 68 Ohio App.2d 126, 129-

30, 427 N.E.2d 534 (1 n Dist. 1980); ?'homas v. Am. Elec. Power Co., 10' Dist. No. 03AP 1192,

2005-Ohio-1958, 132. Courts generally disfavor interpretations that render contracts illusory,

pref ' a meaning that gives the contract vitality. Thomas, ¶32.

CO " g this lease consistently with Hgte, limiting the Defendant's ability to forego

development to the twelve-month Pfimary term set forth in paragraph 3, would prevent the

Defendant's promise to drill from being illusory and would promote public policy and the

expressed intent of the parties to develop the Acreage.

For all the reasons set forth herein above the Plaintiffs are entitled to summary judgment.

The remaining issue is whether or not forfeiture is an appropriate remedy for the Plaintiffs and

whether or not the Defendant is entitled to a 30 day notice of cure as provided for in the lease.

For the ns set forth herein after, this Court believes that forfeiture of these leases is the

appropriate remedy because they were void ab initio and as such the Plaintiffs do not have to

give the Defendant the contractual notice to cure notice.
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When causes of forfeiture are specified in an oil and gas lease, other causes caunot be

implied. Beer, 61 Ohio St.2d at 119, 399 N.E.2d 1227, paragraph three of the syllabus. However,

"[wjhere legal remedies are inadequate, forfeiture or cancellation of an oil and gas lease, in

whole or in part, is an appropriate remedy for a lessee's violation of an implied covenant." Id.,

p ph four of the syllabus. Forfeiture will be granted when necessary to do justice to the

parties, even where specific grounds for forfeiture are set forth in the lease. Ionno, 2 Ohio St.3d

at 135, 443 N.E.2d 504. Even where the lessee has made minimum rental or royalty payments, a

lessor's claim for forfeiture based upon breach of an implied covenant to reasonably develop the

land is not precluded, provided the lessor can show that damages are inadequate. Id.

"T'he ratio for allowing forfeiture is the fact that the real consideration for the lease is

the expected return derived from the actual mining of the land, not the rental income." Moore,

2008-Ohio-5953, &48. Where a lessee's failure to drill or mine within a reasonable period of

time would allow the lessee to encumber the lessor's property in perpetuity, without any return of

income to the lessor arising from drilling or mining operations, breach of the implied covenant to

develop the land could result in forfeiture. Id. The decision to order a forfeiture of an oil and gas

lease is within the trial court's discretion. Id, ¶51.

In Beer, the court upheld a partial forfeiture (or cancellation) where the lessee had

performed no work on the leased property for over a year, and had f cial and operating

difficulties. 61 Ohio St.2d at 121-22, 399 N.E.2d 1227. The court stated that even if the lessee

had sufficient resources from which to pay damages, forfeiture of the lessee's continued interest

in unexploited acreage was w ted to assure the development of the land and the protection of

the lessor's interests. Id at 122, 399 N.E.2d 1227. In Lekan, the court upheld a forfeiture where
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the lessee had limited experience; had drilled but never sold gas from a well on the lessor's

property, even though he had placed three wells on other lessors' property into production; and

functioned as a`°mom and pop" operation without employees. 75 Ohio App.3d at 216-17, 598

N.E.2d 1315.

In the instant case, the parties' lease does not specify any grounds for forfeiture. The

Defendant has held leases to Plaintiffs' lands for years without drilling even an initial exploratory

well, encumb ' Plaintiffs' property for nominal delay rental payments. Forfeiture is

ted to assure the protection of Plaintiffs' interests in their lands. Moreover, even if

damages could do justice to the parties, calculating a damage award would be speculative at best

because no exploration or drilling has ever taken place. Accordingly, forfeiture is warranted in

this case because legal remedies are clearly inadequate.

Plaintiffs did not provide written notice to the Defendant pursuant to paragraph 17 of the

lease, "s ' g out specifically in what respects lessee has breached this contract," and affording

the Defen t thirty days to cure any breach. However, the Defendant lacks the means to cure

either the defects in or its breaches of the lease. Plaintiffs' compliance with the technical

req ° ent of providing notice prior to commencing this action would serve no purpose.

A lessee's "midnight-hour attempts to save the lease" are insufficient to preserve the

lessee's rights under an oil and gas lease that has been breached. American Energy Services v.

Lekan, 75 Ohio App.3d 205, 214, 598 N.E.2d 1315 (5" Dist. 1992); Moore v. Adams, 5h Dist.

No. 2007AP090066, 2008-Ohio-5953, ¶50; Gisinger v. Hart, 115 Ohio App. 115, 184 N.E.2d

240 (4" Dist. 1961). In Lekan, the court found that once the conditions of the lease had ceased to
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be met, the lease tenninated "by the express terms of the contract * * * and by operation of law

and revest[edj the leased estate in the lessor." 75 Ohio App.3d at 212, 214.

In Gisinger, the lessees made no effort to develop the leasehold until ten days before

expiration of the primary term. Finding it improbable that gas or oil would be produced before

the end of the term, the court held the effort was "too little too late," and rejected the lessees'

claim for an extension of the term. 115 Ohio App. At 117.

Moreover, it is well settled that the law will not require a vain act. E.g., State ex rel.

Marcolin v. Smith, 105 Ohio St. 570, 603, 138 N.E. 881 (1922); Gerhold v. Papathanasion, 130

Ohio St.342, 346, 199 N.E.353 (1936); Coleman v. Portage County Engineer, 191 Ohio App.3d

32, 2010-Ohio-6255, 944 N.E.2d 756, ¶38 (11`h Dist.). In the instant case, the purpose of the

notice req ' ent in paragraph 17.of the lease is to provide the Defendant with an opporturiity

to cure any breach. However, the lease is void as ag ainst public policy. The Defendant cannot

cure its breach in a timely manner. The Plaintiffs are entitled to summary jud ent as requested

and to the forfeiture of all rights of the Defendant to the oil and gas under the Plaintiff s

properties. The Defendant's rights in the subject bases are forfeited. Court costs shall be

assessed against the Defendant.

ENTER AS OF DATE OF FIGING:

ISE "
Judge Ed Lane

C: Attomey Z pchok/Peters
Attorney Bauerle/fiirsch
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CLERK OF COUR; ^

IN COURT OF COMMON PLEAS
MONROE COtTNW, (.?WO

Y. Y A. HUPP, et al.

Plaintiffs,

vs.

BECK ENERGY CORPORATION

CASE NO. 2011-345

RMOE: ED LANE

P ' M O e►N
R A ON
R C T^ON

DefendanL

. . .^^4'. . .

Now come Plaintiffs, Lmrry and Lori Humack ("H ks'), Lawrence and Michel

Hubbard ("Hub "), and David jors ("Majors") (collectively "Plaintiffs"), by and through'

the un igned counsel, and respwdvely fiie this amended request for an Order that this action

be maintained as a Class Action p t to Civil Rule 23(BX2). lim only reason for the filing

of this amended motion is to request the Court c °fy a ci conssisting of only Monroe County

owners (as was set kith in Plaintirff's Sedond Amended Complaint), as opposed to a c of

all Ohio landowners (as was set forth in Plaintiirs Third Amended Complaint, which now

been wi wn). Plaintiare filing this amended motion merely to reooncile their Motion

Class Certi tion with their Second Amended Complaint, since Plaintiffs have mently

wi wn their Motlon for ve to File a Third Amended Cornplaint, Othavise, Plaintiffs

incorporate by referenoe as if restated in, the briefing wid argument contained in its origi nal

Motion for C 'ffcation. ^ 4 certify the fo^egoing to be a true and
correct copy of the original.

1 Bet nn ose, Cl
177ast1 v® i t 125sss oOQt C^im Pleas C rtMonr o., h^
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As was more fully set forth in the Memorandum attached to the original Motion for Class I

Certification incorporated herein, it is clear that the prerequisites to a Class Action set forth in

Civil Rule 23(A) have been met as have the requirements of Civil Rule 23(BX2). Accordingly,

this Court should certify this case as a ciass action under Civil Rule 23(B) (2). For the Cooxt's

convenience, a proposed Order is attached heneto.

Respectfully submitted,

Mark A. Ropchoclc (0029823)
SLATER & ZURZ, LLP
One Cascade Plaza, Suite 2210
Akron, Ohio 44308
Telephone: (330) 762-0700
Facsimile: (330) 762-3923

and

Richard V. Zuaz (0007978)
SLATER & ZURZ, LLP
One Cascade Plaze, Suite 2210
Alcron, OH 44308
Telephone: 330.762.0700
Facsimile: 330.762.3923

ATTOB1iTEYS FOR PLAYIq7(FFS
LARRY AND LORI HUSTACK,
LAWRENCE APID MICHELLE HUBBARD,
AND DAVID MAJORS

Irnei i v o» iussaooo1
2
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PRO®F OF SERVICE

I liereby certify that a copy of the foregoing was sent this LcTay of September, 2012,

I postage prepaid, pursuant to Civil Rule (5)(BX2Xc), to the following:

Scatt M. Zurakowski, Esq.
Krugliak, Wilkens, (3ri9fif3ft & Dougherty, Co., LPA
477514tunson Street, N.W.
P.O. Box 36963
Canton, Ohio 44735-6963
Adtorney for Defendarafs Beck Eaergf ► Corpomtdon

William Taylor Kincaid, Esq.
Kincaid, Taylor & Geyer
15 North 4" Streat
Zanesville, Ohio 43701-1030
Aftreeeys for ""Party InterNenor, XTO EnerV, Inc.

Kevin C. Abbott, Esq.
Reed Sniith, LLP
225 5" Avenue, Suite 1200
Pittsburgh, PA 15222
Aftmys for Mrd Porty Intcrwnor, XTO EnerEy, Inc

i77281 i v 0111253sE.0001
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IN TtM COURT OF COMM014 PLEAS
Mp OECO ,OMO

r-LyDE HUPP, et aL

°ntiffs, e1
1

VS' f
t

BECK ENERGY RATION ;

cASE NO. 2p11-345

LANE

YGfen t"

conclusions contalned in the Opinion filed
with {^q^ fndin^S and^ acc

cm tly with t}lj8 Order, it is, Ordered,°

No. 2011-345, styled Clyde ^Ir^pp, ^^ v
. Cla^s C^` I®^ Civil Action1

be maintained as a clm °on on behalf of the following d 0

Btck lsn COrP

2. Cl ; Class emmel.
Subject to Auther Order of the COutt,

LeM and Lori RuOA (rH ^, Lawrence and 1Viiehelle Hubbard ("Hub ").

°^ tativ^, and Slater & Zr^z. an(
and David Meyors ("^]o^")= ^'e ggn as C Re

Plainti •
® on behalf of th Y^ of' s brin this suzt as a C Ac^on"Plellnlt:ff 8 ^e " „) under ^® applicable provisions

slnulatiy s^t ( L_tt
Rule 23 of the Ohio Rules of Civil pmeadurs. Plaitrtiffs seek .in̂unty,
of the C defined ^"^ landowneMILMSM °^ n^ M eof * ,
Ohio, o rs under, or who

EMU
^ °on,

mder a owdard form oil and 1 with Beck
nei drrilled nor to drill a oil v^ell,tha

nor^ncB^kt^he propaty in a drill' unit, widain the time PenOd set fOrth

in mamph 3 of the low or d1 •"

Peters Law Offim designated as counW for ihe •

1786556 v_011125958M/

, ... ,.;.r». „

,5,. .
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3. Notice. (a) Class counsel shall by cause I

be mailed in the name of the Clerk by first elass mail, postage prepaid, to a1l Monroe Couni

landowners with Beck leases or whose property Beck has not drilled, nor prepare3 to drill a wel

as can be k 'faed reasonable efforts, a notice of written in plain kftmge an

approved by the Court.

4. Exclusion. The Notice of Class Members must inform them as to how the

may exclude themselves from the Class.

5. List of Class Members. Class Counsel will file with the Clerk by

an Affidavit identifying the persons to whom Notice has been mailed and who have not timel

requested exclusion.

IT IS SO ORDERED on this day of , 2012.

I cc: All Parties of Record

1786336 v_01 % 125358.0001
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'i Ur"C:^?i^1wi^ PLEAS
fV'P'°V. OF1{0

2012 SEP 1 7 AM 10: 24

s J ithdi RV.:

vLERK OF C®URT3

IN THE COURT OF COMMON PLEAS
MONROE COUNTY, OHIO

CLYDE A. HUPP, et at.

Plaintiff,

vs.

BECK ENERGY CO O TION,

Defendant.

CASE NO. 2011-345

JUDGE ED LANE

CERTI CAT'ION

Now comes the Defendant, Beck Energy Corporation (hereinafter "Defendant"),

by and through the undersigned counsel, and respectfully submits its Memorandum in

Opposition to Plaintiffs Clyde A. Hupp, et al.'s, (herein r"Plaintiffs") Amended Motion for

Class Action Certification.

e B

Scott M. Z o (006 0),
William G. Williams
Nathan D. Vaughan (0077713),
John A. Buramworth (0077151),
Aletha M. Carver (0059157),
Gregory W. Watts (0082127), of
KRUGLIAK, WILKiNS, GRIFFITHS

& DOUGHER'TY CO., L.P.A.
4775 Munson Street NW/P.O. Box 36963
Canton, Ohio 44735-6963
Phone: (330) 497-0700/Fax: (330) 497-4020
s owsk3 gd.com; jburnworth gd.com;
acarver@,kwgd.com/ gwaUs@,kwgd.com
ATTORNEYS FOR DEFENDANT

00391083-1 t 225&5.Q0-M12
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WMOB UM OF LR%79

1. ]FACTS

0

The following facts are pertinent, for the purpose of this limited remand, by the

Seventh District Court of Appeals. On July 12, 2012, the trial court issued a decision granting

Plaintiffs Clyde A. Hupp, et al,'s Motion for Suxnmary Judgment on the basis that Defendant's

leases violate public policy and are void ab initio. On this same date, the trial court overruled

Defendant's Motion to Dismiss and/or Change of Venue.' On July 31, 2012, the triai court

issued a Joumal Entry incorporating the Decision it previously issued on July 12, 2012.

On July 18, 2012, prior to the issuance of the Joumal Entry, Plaintiffs moved for

leave to file a Third Amended Class Action Complaint to include in the proposed class all

landowners/lessors, in Ohio, located outside Monroe County who may be affected by the trial

court's Decision filed on July 12, 2012. On this same date, Plaintiffs also filed a Motion for

Class Action Certification. In its Joumal Entry, the trial court specifically indicated that,

"[t]hose two motions are still pending. Accordingly, as this entry does not dispose of all pending

matters, this is not a final appealable order." (Joumal Entry, July 31, 2012, at p. 2).

Defendant filed a Notice of Appeal, of the trial court's Joumal Entry, on August

28, 2012. On September 10, 2012, the Seventh District Court of Appeals issued a Judgment

Entry ordering a remand to the trial court to address pending motions.,(Judgment Entry, Sept.

10, 2012, at p. 1).

On September 12, 2012, Plaintiffs filed Notice of '9Vi wal to File Third

Amended Class Action Complaint. Plaintiffs also filed an Amended Motion for Class Action

Certification requesting the trial court cerdfy a class consisting only of Monroe County

B The trial court indicabed it would reconsider Defendant's Motion for Change of Venue in the event a jury trial in
any re ng matter is appropriate. (Joumal Entry, July 31, 2012, at p. 1).

00391083-1l22585.00-0012 2
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landowners as opposed to a class of all Ohio landowners. Therefore, the only issue r '° g to

be determined, on limited rmand, is Plaintiffs' Amended Motion for Class Action Certification.

II. S RY ®F EN"T

The trial court must deny Plaintiffs' Amended Motion for Class Action

Certification and strike Pl °° s' Amended Class Action Complaint for two reasons. First, a

trial court is mquired to rule on a request for class action certification prior to its decision on the

merits of the case so as not to violate the rule against one-way intervention. Second, Plaintiffs

may not assert the trial court's favorable ruling, on their Motion for S ary Judgment, as

offensive collateral estoppel because the decision only binds the current Plaintiffs and not the

putative class (i.e. all landowners/lessors in Monroe County).

III. LAW _ _ AErzUMENT

A. RULE AGAINST ERVEN'Tl®N

Pursuant to the rule against one-way intervention, PlaintifflPs are not permitted to

a" merit rulings prior to seeking a decision on class action certification. The rule against one-

way intervention "* ** refers to a situation in which a potential class member will seek to

refrain from participation in a class action until the outcome, whether favorable or unfavorable,

appears discernible. If a favorable outcome is likely, the class members will attempt to

intervene; if the outcome will be unfavorable, the member will remain on the sidelines'to avoid

the resjudicata effect of the verdict," 3 Newberg on Class Actions, Section 8:10 (4ei Ed.2012).

See, also, Gooch v. Life Investors Ins. Co, of Am., 672 F.3d 402, 432 (6" Cir.2012) ("The rule

against one-way intervention prevents potential plaintiffs from awaiting merits rulings in a class

action before deciding whether to intervene in that class action." Am. Pipe & Const. Co., v.

Utah, 414 U.S. 538, 546, 94 S.Ct. 756, 38 L.Ed.2d 713 (1974)); Becherer v. Merrill Lynch,

Pierce, Fenner & Smith, Inc., 193 F.3d 415, 430 (6d' Cir.1999) (explaining that the rule against

00341083-1/22585. 12 3
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one-way intervention "limited the oppo 'ty of the absent class members to sit on the sidelines

w%ftut committing to the class.")

In 1966, Fed.R.Civ.P. 23 was amended to prevent one-way intervention. See

Biechele v. Norfolk & Western Railway Co., 309 1~'.Supp. 354, 356 (N.D.Ohio 1969). Ohio

Civ.R. 23(C)(1) mirrors the federal lule. The StaffNotes to Ohio Civ.R. 23 indicate Ohio Civ.R.

23 is based upon the present version of Fed.R.Civ.P. 23. However, prior to the amendment, "* *

* one-way intervention was possible since the rule did not establish a procedure for certification

of the class. The rule permitted potential members of the class to await the determi nation of the

trial court on the merits before submitting themselves to the jurisdiction of the court and g°ni

the benefits of a favorable ruling, but not the risks of an unfavorable one." McCornock v.

People's Savings Assoc., 6th Dist. No. L-80-350, 1981 WL 5741, *3 (Aug. 7, 1981). See, also,

Federal Rule Advisory Cornmittee Note re FedeM Rule 23 as amended and effective Ju1y 1,

1966.

Pursuant to the 1966 amendment, Fed.R.Civ.P. 23(cxl) provides that the court's

class action determination sh.all be made "[a}s soon as practicable after the commencement of an

action brought as a class action." Bercherer, supra, at 425. "The 1966 amendments were

designed, in part, specifically to mend this perceived defect in the former Rule and to ass ure that

members of the class would be identified before trial on the merits and would be bound by all

subsequent orders and judgnlent," Am. Pipe & Constr. Co., supra, at 547. See, also, Eisen v.

Carlisle & Jacquelin, 417 U.S. 156, 177-178, 94 S.Ct. 2140, 40 L.Ed.2d 732 (1974); Jiminez v.

Weinberger, 523 F.2d 689, 698 (7`"Cir.1975)m Peritz v. Liberty Loan Corp., 523 F.2d 349, 352-

353 (7"Cir.1974).

00391083-1 / 22585.00-0012 4
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Ohio Civ.R, 23(C)(1) provides, in pertinent part:

As soon as practicable after the connnencement of an action
brought as a class action, the court shall det ne by order
whether it is to be so maintained. An order under this subdivision
may be conditional, and may be altered or amended before the
decision on the merits.

In Bass v. Ohio Med Indem. Inc., 1 S` Dist. No. C-76273, 1977 WL 19936, *2

(Aug. 3, 1977), the Ohio court of appeals explained that the language contained in Civ.R.

23 (C)(1) imposes a mandatory duty "* * * to make a prompt dete ation as to the compliance

of a purported class action with all of the requirements of Civ.R. 23 and to place on the record an

order reflecting its decision in regard thereto, even in the absence of any request to do sa by one

of the parties to the action." See Garrett v. City of Hamtrarnck 503 F.2d 1236, 1243

(6a'Cir.1974). Thus, "* * * certification of a suit as a class action must precede. or, at the verv

least, mRanv the court's decision on the merits of the action. [Emphasis ad.ded ] Bass,

supra, at *2, citing Am. Pipe and Constr. Co., supra, at 552; Larionoff v. U.S, 533 F.2d 1167,

1182-1183 (D.C.Crr.1976); Peritz, supra, at 353; Katz v. Carte Blance Corp., 496 F.2d 747, 758

(3`oCir.1974); Glodgett v. Betit, 368 F.Supp. 211, 214 (D.Vt.1973).

The court Rather expl ' , in Bass, that:

***[PJostponement of a 'fication deteranination until after a
decision on the merits would unduly delay the adjudication of a
number of issues - - such as the ability of the representative to
adequately protect the interests of the class, and the necessity and
form of pre-judgment notice to be served upon members of the
purported class - which are vital to the fair and effective
prosecution of a class action, and which thus are more properly
resolved prior to the entry of any final judgment therein. [Citation
omitted.] Indeed, the language of subparagraph (C)(1) itself
effectively precludes its implementation once the merits of an
action have been decided; the express permission contained therein
to alter or amend a certification order before a decision on the
merits "plainly implies disapproval of such alteration or
amendment th r." [Emphasis sic.]

00391083-1 J22585.00-0012 5
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Bass, supra, at *3, citing Jiminez, supra, at 697.

^

Pursuant to the above analysis, the Bass court concluded the trial court's failure to

enter an order authorizing maint ce of the suit, as a class action, before a judgment on the

merits, precluded a class certification determination. Bass, supra, at *3. Specifically, the court

explained, "[tahe procedure adopted by the trial court thus failed to comply with the .req ' ents

of Civ.R. 23 (C)(}) that such a detexmznation be made `as soon as practicable after the

commencement of the action,' and, in our opinion, invited the very procedural deficiencies

attending the post-merit certification of a class which that provision of the Rules was designed to

prevent." id.2

In the matter currently under consideration, Plaintiffs filed two subsequent

Complaints for Class Action Certification and Amended Class Action Certification on

September 29, 2011, and September 30, 2011, respectively. Despite the Amended Class Action

Certification Coniplaint pending approximately ten (10) months prior to the trial court's Decision

on Plaintiffs' Motion for Summary Judgment, that decided the merits of the case, the trial court

did not rille on whether the proposed class should be certified. In fact, Plaintiffs never filed a

Motion Requesting Class Certification until July 18, 2012, Aftg the trial court issued its Decision

gmnting Plaintiffs' Motion for Summary Judgment on July 12, 2012,

Plaintiffs' conduct in seelcing class certification, after receiving a favorable ruling

on their Motion for Summary Judgment, is exactly the type of conduct prohibited by the rule

against one-way intervention. The proposed class members have sat on the sidelines, until the

' court issued a favorable ruling for existing Plainfiiffs, and six (6) days thereafter sought to

take advantage of that favorable ruling by filing a Motion for Class Action Cerfification. For this

2 ft should also be noted the court of appeals concluded p}aintiff was precluded from raising the class certlfication
issue on appe-W use plaintiff either waived the issue for purposes of appeal or invited the error, Bass, supra, at
*4,

00391083-1/22585.00-0()12 6
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remon, the trial court must deny Plaintiffs' Amended Motion for Class Action Certification and

strike Plaintiffs' Amended Complaint for Class Action Certification.

B. nffi USE OF CpLLATE ESTOPPEL

Plaintiffs may not offensively assert collateral estoppel to justify class

certification after a favorable ruling on summary judgment. In fact, in a recent law review

article, this exact issue was addressed:

As the Federal Judicial Study documented, almost all pre-
certification summary judgment motions are filed by defendants.
This fact comports with common sense because there would be
little or no point for a plaintiff to file a putative class action, and
then request a court to deterinine whether the plaintiff was entitled
to summary judgnent. Until the court certifies a class action, the
litigation mmains an individual lawsuit against the defendant.
Thus, assuming a court granted a plaultifl's summary judgment
prior to class certification, that ruling would only bind the named
class representative, but not the putative class (which has not yet
been certified).

Mullenix, Dropping the Spear: The Case for Enhanced Summary Judgment Prior to Class

Certificatton, 43 Akron L.Rev. 1197, 1212-1213 (2010). The article recognized that to allow

certification, after a favorable ruling on summmy judgment for plaintiff, would violate the rule

against one=way intervention. "In theory a plaintiff could attempt, after a positive summary

judgment ruling, to assert that ruling as collateral estoppel after class certification. The a r

knows of no r rted d isi n rmi ° ive c llateral es o ls f a laintiff-fav rin

s ry judgment ruie prior to class certification. asserted after class certification. [Emphasis

added.] Id. at fn. 72.

That is the exact factual scenario present in this matter. After having received a

favorable ruling on their Motion for Summary Judgment, Plaintiffs now seek to assert the trial

court's ruling, as offensive collateral estoppel, in order to certify a class that includes all

landowners in Monroe County. For these reasons, the trial court must deny Plaintiff's Amended

00391083-1/22585.00-0012 7
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Motion for Class Action Certification and Strike Plaintiffs' Amended Complaint for Class

Action Certificatfon. Plaintiffs may not use offensive collateral estoppel to cerdfy the proposed

class when Plaintiffs failed to timely request certlfication prior to the trial court's decision on the

merits of this case.

IV. r+®NCL SION

For the foregoing reasons, Defendant respectfully requests the Court to deny

P° tiffs' Amended Motion for Class Action Certif cation and strike Plaintiffs' Amended

Complaint for Class Action Cerd.fication.

• 01e

Scott M, Z Ows ( 69040)
William G. willianmis 013107),
Nathan D. Vaughan (0077713),
John A. Burnworth (0077151),
Aletha M. Carver (0059157),
Gregory W. Watts (0082127), of
KRUGLIAK, WILKINS, G ITHS
& DOUGHERTY CO., L.P.A.

4775 Munson Street NW/P.O. Box 36963
Canton, Ohio 44735-6963
Phone: (330) 497-0700/Fax: (330) 497-4020
szurakowski wgd.coan; ,jburnw gd.com;
acarver@kwgd.com/ gwa wgd.com
ATTORNEYS FOR DEFENDANT
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CE^ A1'E OF SERViOE

^

I hereby cestify a copy of the foregoing was sent by Ordinary U.S. Mail this

17th day of September 2012, to:

Mark A. Ropchock
Slater & Zurz, LLP
One Cascade Plaza, Suite 2210
Alaon, Ohio 44308

William J. Taylor
Scott D. Eickelberger
David J. Tarbert
Ryan H. Linn
Kincaid, Taylor and Geyer
50 North 0 Street
Zanesville, Ohio 43701

James W. Peters
107 West Court Street
Woodsfieid, Ohio 43793

Kevin C. Abbott
Nicolle R. Bagnell
Reed Smith, LLP
225 Fifth Avenue, Suite 1200
Pittsburgh, PA 15222

o A, •
Scott M. Zurakow i (006904)
William G. Williams (0013107),
Nathan D. Vaughan (0077713),
John A. Bumworth (0077151),
Aletha M. Carver (0059157),
Gregory W. Watts (0082127), of
KRUGLIAK, WILKINS, GRIFFITHS
& DOUGHERTY CO., L.P.A.

ATTO YS FOR DEFENDANT

00391083-1 / 22385. 12 9
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IN THE COURT OF COMMON PLEAS
MONROE C(D , OHIO

CLYDE A. HUPP, et al.

Plaintiffs,

vs.

BECK ENERGY CORPORATION,

Defendant.

CASE NO. 2011-345

JUDGE ED LANE
(Sittyng by Assignment)

Ir.,..®R9

t

DEFENDANT . BECK E ROY C® O'^ION'5.14^d0'T'ION'^® LL
ALL 7CE S OF THE O GAS LE ES E D INTO

BE RGYBE EN PL FS AND DDKFENDANT
CO O `TION

Now comes the Defendant, Beck Energy Corporation (here' r"Defen t"),

by and through the undersigned counsel, and respectfully requests that this Court toll all of the

tm= of the oil and gas leases entered into between Plaintiffs and Defendant from September 14,

2011, (the date Plaintiffs filed their Complaint) during the pendency of this litigation, as

Plaintiffs' claiins effectively prevent Defendant from drilling a well, or otherwise exercising its

lease rights. A Memorandum in support of Defendant's Motion is attached hereto and

incorporated herein by reference.

00396152-2/22585.00-0012

I certify the foregoing to be a true and
correct copy of the originaL

Befh ose, Clerk n ^---
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Respectfully submitted

Scott M. Z o (0 9040),
William G. Williams 0013107),
Nathan D. vaughan (0077713),
John A. Burnworth (0077151),
Gregory W. Watts (0082127),
Aletha M. Carver (0059157), of
KRUGL S, GRIFFITHS

& DOUGHERTY CO., L.P.A.
4775 Munson Street, N.W./P.O. Box 36963
Canton, Ohio 44735-6963
Phone: (330) 497-0700/Fax: (330) 497-4020
szurakowsld@,kwgd.com
ATTO YS FOR DEFENDANT
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MEMORAMU-M

1. FACTS

On September 14, 2011, Plaintiffs filed their Complaint against Defendant

seeldng to have this court enter a declaratory judgment that the oil and gas leases (he ' r

"Lease" or "Leases") entered into between Plaintiffs and Defendant be deemed forfeited,

cancelled, unenforceable, voided and held for naught due to allegations that Defendant breached

express covenants and zmplied covenants, that Defendant abandoned the leasehold interests, the

tmms and conditions of the Leases are unconscionable, violative of Ohio public policy, and that

there has been a failure of consideration. In addition, Plaintiffs also sought to have the Court

quiet title to their real property encumbered by the Leases and to have this court extinguish any

int t vvluch Defendant may claim to have in and to the Plaintiffs' real property as a result of

the Leases.

Thereafter, on September 29, 2011, the Plaintiffs filed an Amended Class Action

Complaint adding additional plaintiffs and making class action allegations, in addition to the

Plaintiffs' claims for declaratory judgment and to quiet title. One day later, on September 30,

2011, Plaintiffs filed theii Second Amended Class Action Comp ' t naming additional

plaintiffs, without seeking leave from this Court, as expressly required by Ohio Civ, R. 15.

On July 12, 2012, the Trial Court issued a decision granting Plaintiffs', Clyde A.

Hupp, et al.'s, Motion for Summary Judgment on the basis the Leases violate public policy and

are therefore void ab initfo. On this same date, the Trial Court overruled Defendant's Motion to

Dismiss andlor Change of Venue.' On July 31, 2012, the Trial Court issued a Joumal Entry

incorporating the decision it previously issued on July 12, 2012.

' The trial court indicated it would reconsider Defendant's Motion for Change of Venue in the event a jwy trial in
any remaining matter is appropriate (Journai Entry, July 31, 2012, at p. 1).

00396152-2 / 22583.00-0012 3



On July 18, 2012, prior to the issuance of the Journal Entry, Plaintiffs moved for

leave to file a Tbird Amended Class Action Complaint to include in the proposed class all

landownerstlessors in Ohio, located outside Monroe County who may be affected by the Trial

Court's decision filed on July 12, 2012. On this same date, Plaintiffs also filed a Motion for

Class Action Certification. In its JounW Entry, the Trial Court specifically indicated that,

"[T]hose two motions are still pending. Accordingly, as this entry does not dispose of all

pending matters, this is not a final appealable order." (Journal Entry, July 31, 2012, at p. 2).

Defendant filed a Notice of Appeal, of the Trial Court's Joumal Entry, on

August 28, 2012. On September 10, 2012, the Seventh District Court of Appeals issued a

Judgment Entry ordering a remand to the Trial Court, to address pending motions. (Judgment

Entry, September 10, 2012, at p. 1)

On September 12, 2012, Plaintiffs filed Notice of Withdrawal to File Third

Amended Class Action Complaint. Plaintiffs also filed an Amended Motion for Class Action

Certification requesting the Trial Court certify a class consi ' of only Monroe County

landowners as opposed to a class of all Ohio landowners. As a result, on September 14, 2012,

Defendant immediately filed its Answer and Counterclaim to the Second Amended Class Action

Complai.nt,

On September 17, 2012, Defendant filed a Memorandum in Opposition to

PlaintiflFs' Amended Motion for Class Action Certification and Plaintiffs filed a Motion to Strike

Defendant's Answer and Counterclaims and/or Motion for Default Judgment.

Finally, on Monday, September 17, 2012, this Court held a status conf ce

ordering all parties to file any desired motions, including Defendant's Motion to Toll the Lease

Terms.

00396152-2 ! 22585.00-0012 4
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II. S RX OF ARG NT

The Trial Court must grant Defendant's Motion to toll all terms of Lewes, during

the pendency of the litigation, for three reasons. First, if this Trial Court does not grant

Defendant's Motion to Toll, the Leases could te ° te during the pendency of this litigation,

causing unnecessary and unfair prejudice to Defendant. In other words, Defendant could

ultimately win the battle on appeal but lose the war. This is particularly crucial considering the

Ohio Supreme Court has determined perpetual leases to be valid and enforceable. See, Central

Ohio Natural Gas & Fuel Co. v. Eckert, 70 Ohio St. 127, 71 N.E.2d 281 (1904); Hallock v.

Kintzler, 142 Ohio St. 287, 51 N.E.2d 905 (1943); and Myers v. East Ohio Gas Co., 51 Ohio

. Finally, recent case precedent in Monroe County CommonSt.2d 121, 364 N.E;2d 1369 (1977)2

Pleas Court has determined it is appropriate to toll an oil and gas lease's term, when the oil and

gas lease is being attacked, during the pendency of the litigation.

MIII. LAW A&GUME

1. To "a is sn A aiate RSMAX whe an Oil Gas L V^di ie

ked.

Tolling is appropriate when "a lessor actively asserts to a lessee that his lease is

te ° ted or subject to cancellation," so that "the obligations of lessee to lessor are suspended

during the time such claims of forfeiture are being asserted." Jicarilla Apache Tribe v. A ndrus ,

687 F.2d 1324, 1341 (10th Cir. 1982); H&G Fossil Fuels Comprainy v. Roach, 103 N.M. 793,

795-97, 715 P.2d 66 (1986) (reversing lower court's refusal to toll lease in finding that "an

extension of the [oil and gas lease] term is an appropriate remedy"); Chesapeake Exploration,

L.L.C. v. Valence Operating Co., 2008 WL 4240486, *4-7 (S.D.Tex., 2008) (holding where

repudiation by lessee occurred approximately six months prior to end of pfi mary term, l was

2 The parties' Memorandums on Summary Judguaent failed to include any mention of these Ohio Supreme Court

cases.
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tolled so as to put the parties back in their original positioit and the lessee will be given six

months to meet habendum clause obligations).

Tolling is appropriate to prevent a lessor who wron y repudiates a lessee's

lease from profiting from the wrong. B.B. Energy L.P. v. Devon Energy Production Co., L.L.P.,

2008 WL 216583 at * 11 (N.D,Tex. May 23, 2008) ( citing Kothmann v. Boley, 158 Tex. 56, 60-

61, 308 S.W.2d 1, 4 (1958). "[R]epudiation of a lease by a lessor relieves the lessee from any

obligation to conduct any operation on the land in order to maintain the lease in force pending a

judicial resolution of the controversy between the lessee and lessor over the validity of the

lease." Cheyenne Resources, Inc. v. Criswell, 714 S.VV.2d 103, 105 (Tex.App.-Eastland 1986, no

writ).

In the present matter, there are three Leases at issue, the Hustack Lease; the

Hubbard Lease; and the Majors Lease. The pfimary term of the Hustack Lease will expire on

August 13, 2018. The primary term of the Hubbard Lease will expire on March 1, 2016, and the

primary term of the Majors Lease will expire on October 10, 2015. Each lease contains

essentially the same terms, including a ten (10)-year prhuary term and a delay rental clause,

which Plaintiffs and Defendant paid and bargained for as a part of the Lease. At the end of the

primary term, including any extension thereof, if Defendant does not drill a well that produces in

paying quantities, the Lease typically t ° tes.

Defendant believes Plaintiffs' claims are without merit and not supported by Ohio

Supreme Court case law. In fact, current Ohio Supreme Court case law supports Defendant's

position that the oil and gas leases at issue are valid and enforceable. See, Central Ohio Natural

Gas & Fuel Co. v. Eckert, Id.; Hallock v. Kintzler, Id.; and Myers v. East Ohio Gas Co., Id. Yet,

this Court has granted Plaintiffs' Motion for Summary Judgment determining the leases at issue

to be void ab initio. As this Court and all counsel is well aware, once the necessary issues are
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resolved, the Defendant will be filing a Notice of Appeal of the Court's summary judgment

decision.

By doing so, this Court has put Defendant between a rock and hard place - or in a

position that it could ultimately win the batde on appeal but lose the war as the Leases could

terminate, during the pendency of this litigation. For this reason, the Trial Court must t

Defendant's Motion to Toll the Terms of the Leases during the pendency of this litigation.

2. Monroe County Court of Common Pleas Case Precedent Suunorts
Defendant's Motion to `Poll.

The Monroe County Court of Common Pleas has also recently rerognized.that

tolling of an oil and gas lease is an appropriate remedy, where a landowner, whose property is

subject to the lease, has filed a complaint seeking to invalidate the oil and gas lease. See, Three

Waters, LLC v. Northwood Energy Corporation, Monroe County Court of Common Pleas Case

No. CVH2O12-042. In the Northwood Energy Corporation case, Judge Julie Selmon entered an

order denying Three Waters, LLC's motion to stop the tolling, and permitted Northwood Energy

Corporation's lease terms to be tolled during the pendency of the litigation. A copy of said

Jud ent Entry is attached hereto as Exhibit "A". As such, this Court is bound by the Monroe

County Court of Common Pleas case precedent, and for this rea$on this Court should grant

Defendant's Motion to toll the terms of the leases pending the outcome of the litigation so as to

not prejudice the rights of Defen t.

N. C2NCLgISI®N

For the foregoing reasons, Defendant, Beck Energy Corporation, respectfully

requests that this Court grant Defendant's Motion to Toll the Lease Terms during the pendency

of the within litigation.
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Respectfully submitted.

^-S,- " ...
Scott M. z ` (0069040),
W111iazn G. Williams (0013107),
Nathan D. Vaughan (0077713),
John A. Burn.w (0077151),
Gregory W. Watts (0082127),
Aletha M. Carver (0059157), of
KRUGLIAK, WILKINS, G FITHS
& DOUG TY CO., L.P.A.

4775 Munson Street, N.W./P.O. Box 36963
Canton, Ohio 44735-6963
Phone: (330) 497-0700/Fax: (330) 497-4020
s owski gd.coxn
ATTO YS FOR DEFENDANT

CEIiTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing was served by Ordinary U.S. Mail

this day of September, 2012, upon:

Mark A. Ropchock
Richard V. Zurz, Jr.
SLATER & ZURZ, LLP
One Cascade Plaza, Suite 2210
Akron, Ohio 44308
Phone: (330) 762-0700
Fax: (330) 762-3923

Willliam C. Taylor
Kinkaid, Taylor & Buyer
50 N. 4th Street
Zanesville, Ohio 43701

James W. Peters
107 West Court Street
Woodsfield, Ohio 43793
Phone: (740) 472-1681

ATTO YS FOR PLAINTIFFS

Kevin C. Abbott, Esq.
Reed, Smith LLP
225 Fifth Avenue, Suite 1200
plttsburgh, Pennsylvania 15222
Attonneys for
XTO Energy, Inc.

r^vd^mz't H ,
Scott M. Zurakow ki r( 696-40), of
KRUGL WIL , GRIFFITHS

& DOUGHERTY CO., L.P.A.
ATTO YS FOR DEFENDANT
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'LEAS
;•L'1?

IN THE COURT OF COMMON PL.EA1ffiORU^ _9 ^}7 I: 29
MONROE COUNTY, OHIO

FRFt OF COi1R r

DOCKET & .J Ou NAL
ENTRY

THREE WATERS, LLC

Plaintiff, Case No. 2012-042

Vs.

NORTHWOOD ENERGY CORPORATION,

Defendant.
Date of Entry: August 2012

The within matter is before the Court on Plairitifl's Motion to Stop Tolling Period and

Defendant's Memorandum in Opposition to Plaintifl's Motion to Stop Tolling Period.

Plaintiffs Motion is hereby denied. This Court's prior orders hereby remain

unchanged.

(COPIES SENT THIS DAY TO:
Attomey Ethan Vessels, Attorrmey Flite Freimann, Attorney Gregory D. Russell, Attomey
Thomas H. Fusonle, and Attorney Uja K. Kaleps-Clark)

JUUE R. S"ON, JUDGE

Journal' Page,

^

Miarr A
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C 0 t1R T OF COfO,prtg PLtAS
=''nIRQF COUN-TY, OHfO. . I . ,

2012 OCT 1 7 PH 2: I I

-Jv: T (i RuS,

"LERK QF COUR'IS

I Certcfy;#he foregoing to be a true and
IN THE COURT OF COMMON PLEAS correct copy of the original.

MONROE CO Y9 OHIO $efh Rose, Clerk
Co o Pleas Cour# onroe o., hio

CLYDE A. HUPP, et al., SY ,

Plaintiffs,

vs.

I lerk
CASE NO. 2011-345

BECK ENERGY CORPORATION,

Defendant.

JUDGE ED LANE
(Sitting by Assi ent)

DE T BECK ENERGY CO RPO TION'S P L x TO PLAINTIFFS'
RESPONSE TO BECK ENERGY'S MOTION TO TOLL ALL TERMS OF THE

OIL AND GAS LEASES

Now comes the Defendant, Beck Energy Corporation (hereinafter "Beck

Energy"), by and tlzrough the undersigned counsel, and sub.mits the following Reply to Plaintiffs'

Response to Beck Energy's Motion to Toll the Lease Terms (hereinafter "Motion to Toll").

1. LAW ARGU NT

A. To ° g of The Oil and Gas Leases at Issue Co ences When The Oil 'and
Gas Leases Were Ch enaed.

When the Lessor actively asserts to Beck Energy that his lease is t ' ed, or.is

subject to cancellation because Beck Energy has failed to comply with obligations under the

lease, or for any other reason, the obligations of Beck Energy to Lessor are suspended g the

time sucb cl ° of forfeiture are being asserted. See, Jicarialla Apache Tribe v. Andrus, 687

F.2d 1324, 1341 (10th Czr., 1982) ("When a lessor actively asserts to a lessee that his lease is

terminated or subject to cancellation, the obligations of lessee to lessor are suspended during the

00415157-1 f 22585.00-0012
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time such claims of forfeiture are being asserted."); Morrfson Oil & Gas Co. v. Berger, 423 F.2d

1178, I182-1183 (5th Cir. (Tex.), 1970) (same). See also, Two Summers Oil & Gas, Section

14:36 (3rd Ed.) C"Wh ere a lessor has renudiated a lease bv notice or suit for cancellation for

alleged breach by the lessee of its express or implied cov ts, or on the ground that the lease

has expired by its own terms under the drilling or habendum clause, such act of the lessor

relieves the lessee of the duty to continue further onerations untiI the controversv is settled and

estons t.be lessor froYn claiAning such cessation of ojperations bv the lessee as aounds for

t ation of the Iease."). [Emphasis added].

This is consistent with Ohio Supreme Court cases holding the term of an oil and

gas lease will be extended, beyond the primary term, where the lessee could have produced if the

acts of the lessor had not prevented or interfered with such production. Hanna v. Shorts, 163

Ohio St. 44, 125 N.E.2d 338, 339 (1955). The purpose of tolling is not to punish the lessor fo'r

asserting his claim, but to restore to the parties the position they occupied originally. Jicarialla

Apache Tribe at 1341,

As a result, tolling of the terms of the oil and gas leases at issue should commence

from September 14, 2011, the date Plaintiffs filed their first Complaint, challenging the Beck

Energy oil and gas leases and seeking to have same voided.

B. Beck Ener¢v's Motlon to Toll Oniv Seeks to Toll The Terms of The Oil and
Oas L-eases of De Present ELV-Ltiffs.

Beck Energy's Motion to Toll only seeks to tolI the Iease terms of the present

Plaintiffs, that being, Larry and Lori Hustack, Lawrence and Michelle Hubbard, and David

Majors. Beck Energy's Motion to Toll does not seek any rebef against putative class members.

Beck Energy is in agreement that equitable tolling should not apply to any other potential class

members, unless and until such time as this Court grants class certification.
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C. Becic EneM Sbould Not Be Prevented, Froan EYerctsin Ri6^ts Under
The Oil and Gas Lease °Te .]Lf This Court Vacates Its Jud ent oa° The
Jud ment Is Ov ed On A eai,

The oil and gas leases should be tolled, as against both Plaintiffs and Beck Energy

as long as the Court's finding that the leases are void ab initio remains the law of the

case. However, if this Court, or the court of appeals, vacates that finding, and the leases

are no longer considered void ab initio, Beck Energy should be permitted, during the

pendency of the litigation, to take whatever action it deems appropriate under the oil and

gas leases at issue. Such action would include the ability to drill wells, consolidate

property into units, and any other action that it lawfully permitted under the terms of the

leases.

Beck Energy would knowingly take such action, at its own risk, using its

business,}udgment. Further, if prohibited from taking such action, Beck Energy may find

itself in a position in which it has no ability to drill and generate revenue on these oil and

gas leases, currently under consideration by the Court.

Respectfully submitted,

A^^e
Scott M. Zuralcow 0069040), of
KRUGLUAK, WUIUNS, G TTSS

& DOUGHERTY CO., L.P.A.
4775 Munson Street, N.W./P.O. Box 36963
Canton, Ohio 44735-6963 ,
Phone: - (330) 497-0700/Fax: (330) 497-4020
s ows.kwgd corn.
A`d'T'O YS FOR DEFENDANT
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e. `'f .. _..

CERT CA OF SERVICE

I hereby certify that a copy of the foregoing was sent by Ordinary U.S. Mail this
rk

^ day of October 2012, to:

Mark A. Ropchock
Richarci V. Zurz, Jr.
SLATER & ZURZ, LLP
One Cascade Plaza, Suite 2210
Akron, Ohio 44308
Phone: (330) 762-0700
Fax: (330) 762-3923

Kevin Abbot, Esq.
Reed Smith
225 Fifth Avenue, Suite 1200
Pittsburgh, Pennsylvania 15222
ATTO YS FOR TH -PARTY
INTERVENOR, XTO ENERGY, INC.

William C. Taylor
Kinkaid, Taylor & Geyer
50 N. 4th Street
Zanesville, Ohio 43701

^ NL• g ^a !

Scott M. Z ows °(0069040), of
KRUGLIAK, WILKINS, G ITHS

& DOUGHERTY CO., L.P.A.
ATTORNEYS FOR DEFENDANT
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The clahoo€^ ^the rOpm= va pwda m tipt-A °kly$On

defenm of F3efendmt o to the tlvu we typlW°

"TYPIcal" hu bew haId to mean a " . o£ ^ betvmn the elm a" T^ber

va Chandta, Inc., ePL 13°l3^ 58 F.R.D. 74, 80a t)^o courb }ave ho1d tbirA pWntbl c ` ^

^^^ rcqWramrd when the fiam the ^ ^ ^^^^ or comm

of omduct ftm wWoh tM clabo of otha. w. . a iftW pWaM *Wmm

kW on ft same logd dworya ^ ^ v &at* Pom Mwual Auto ,l r^^ CompaW

^000188 Ohio St3d 480. However, or defim= need not be Wmdcd In gmuft

"ficatitng See C#nc! ^ ^livined Parent Inc. Y. Project Jericho at 64 ^^^chm

^ Claw Acdons, at 204; 7A Wd& & MMerg ra, S on 1764., me, gm, Twyman v<
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^^^ ^^^^ ^^ ^.^, ^.C.Md°t939),^ F.&Ds 314, 321°

In tlw prosm maftar, th^PW `fN o° aU mise fiom tw ame l ,^^ saw

uct of Book in not Mft a wofl on dx Pi ' °m . ^^ ^ ffd

° we di, bmd on the some loo theories, ^hioh is #w #^ oze void d^ tDdwk

two ^ due to ^ ^^^^^n of tw implied ^ to ddflg and other

° ffed co +t^ in tbo sme a of class

mmbm by 4gdng them to pMetual ! not ° ° on their ^ ^ I%Ws

pfimay , and in ,Ao1 e #mphad covannu with wh of ft

F m° lbus, dm ClUSIV! ^ ^^ cal to dxm of p °^ ^

Pl 4

d) antzWe PaMn Wi^ ^ ^ and ^^^tdy Pn*d Clus b tL

I^ dgs nedon PWndffs Wosa setsfy the fourth req' for a c nodon in #9 the

mpmeiftdve °e-swfll fairly ^ potect ^^ dAn

A*uwy of mpmwnWon cssentWy (2) compamem dedped to onm nt

faftmis am p s(1) the jnter ofp ° and o

d, *W (2) oIw coumal is queNed to sww tw bftrwb of^ eatire ^^ See ^^e 23(a),

Tbay and bave displqod dila ^ and compeftm in tbw bLuWWS of t^ matter

to dggl WS . ^^ made v^ a'wmp to ° by to fi° of ^

mped ^^ appakble order had been entered by tWs CDmt XMgs counod a dto

aWp In t^ unmWbwlwd oe of law by sMaing at a pmtrW without foIl dw p

procedure admlWon to the OhZ®Bar "^^ hoc vice,"

(1) lntemb d the Class we AHgned.
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P° othe ° of^e nmedp f^ be sufflaiw* al°^,md^^s'^- 4° ^^^^^^

abs "^ ^ Products v. ft&or, 521 U.S. 591, 625 (1 , A d °ve b

genermlly long ^^^ not mdqpgWc thd of tho odw

ohm ° See .^ark v. CP. C1^^ied ^^ y, l.w. (1987), 31 Ohio St3d 200, we at^

^^ ^ Jwerkw Can Congmny (1984),9 Ohio St3d 98°

No confiicb cxW . m ?.9 " d 69elm , . s^.^14-M '.̂9e$^" ^. ..

Plakdffi onga the e unkwiWc xelief"n the class. The ^ to

relief of the named ^ ffs, ° the of the ^ ^ manbm, depands an damonsoxft that

Book exwuted and reamded void papMW loam with thei ^^ while not ddiling a wdi

on their poperty, and/b.r by v1oI p any odw ss or Implied dutie^ ^ ^

^^^ on of a

In the kstma m tbo Huftelce; Ht^ Mr. Majors ^ wl"mte ^ v=

cf the class° AU of th^ si^pad tha same Beek I ^^ not have woUs drMad cn theft

ProPaLY. The PWOW ^ ^^^ ^^ tdm an ° ^^^ and l in the

If^ on to POW the cl A Purdw, Ow H Hub s and W ^ have

per*lpated in ad cn ofcounsel. emmmiceW clas membom monitmvd the Utf °^

^ ^ ^^ caw on bdaffof the clus .

(2) ^^imuld ^ ^ e&

3mu, s oouns-I must be q ^ to the iMmsts of the tmtite e ° CH

Rule 23(a) (4). Ohio courts hold that an at^may ^ ^ to hmdlo a aWoxa if t^

attomay 'ence in handling liftWm of dw involved ^ the before to e1^

offewman Is ^^^ See Wamer v> ^^^^ MameanW bm (198$), 36 Ohio 80d 91, 98°
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Plu° ' m 1Onsi Ot: ^ O* R . ^ ^

All *100 Of ys hav^ bew PMVIOU.IlY OOUUW by this cow in Jokv

Luaop Ct da V> ^'^ .4uto IMwmw Cop, at aL, ^ COa COMMu P^NS Can No.: ^ -09,
whM fed f^ a rmdti-MUHM dO rcwvW for ena

Mwk ^ ^ ^ ^ =Pfffewe In ivg hwAmdo of cues in multiple3Wficint

, hu tW ^ W- M5^^^ ^ ^^^ yem of

prwdce as "° , rMn* rwcirfng a gm mMon dr^^ ($3 ,000,Q00aQO) v ° ia

PoftF $ Ohio,

Richard Zurz is a-1 " atto with ^^m in Airon, Cgmton &ad

Colmbus, t3Wa Rkhard V. Zurz a (30) yean of ^^ ^ onm and Is ^ ^

mmber In good standing with ^ on, the 4^^ Bar Anooiatton , tL-

Ametiom oc ' i4 the Ohio Academy of Tnide lawyeM and ed^ AamWon for

- Mr. ^= pract^ In bus s and commwcW lf ^^ pwmw iqury6 ^ya

ildmtiond t o ft s^ of^ law< He a ,

lwm W. Pe a!!^ repmmts PWn a Mr. ^ ^ ^ aftorney in W ld, Ohio
vdth over (30) yem ° co prwdoing lawa bfts htm ^ admiftd to the Ohio SWmm

Cot4 Wed Virginia Supmm Ccsw% U.S. ^^^ ofAppols, Fourth Circui,t, U.S. Comt of
AppmLk ffixth C t both of the U.S. 1^iaWat Courts 'm OW U.S. D ° t Cwts ^

West V'ugWk M. a S ® Coumd to the Ohio ^ and i€E

pri
_

A ba
Patcre

g^

of
^li ^'a d^ Wmvcd ^ d for a umuber '^A e #'rd8r:

Pdm y smo a a T ^ Monroo County Ohio. W zwelved a vadid° of
cn five hundred d dolkn ($3,500,000.00).
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in &Md^ ^ ^ ^ ft PMUnWaku got fm* in Cmg^ ARAt^ 23(A), PPain^.^

. the requireineft ad Ibr& In G3rrfl Rule 23(S). Civil Rule 23(S) requft= Pl ^ ^

^ Ow (1) of60 nq ° ^ of mbdivWcm (B) (1)-(3^ ^adon to be deemed

9

CiVal, 23(B) provides e

An action ^° °; ^^^ ~^^ as a s aodon if^ utelto of aubdi 0 n
(a) 'm add€don, ^ ^ * (2) tho party oppulng the okvn la wted
or nftmd to act on woun& ^ WHeeble to ^ dask ^

^ ^c ra1ief or w $ dwlmtmy rslidvAth rwpct
to the ohm a a whole 0 * *

'TNt b the ^xaot si cn ^ teef in ` a 1"m pwty opposing clan `n,

Becl: ^ on gtounds gamfly licable tD tw antim class, (foan L-an, m vmil

dri ]and dwlaatory reIidvAth respect tD the obw a a m6ole is apprapdain .

In ddo ose, WI of the puWdve ffs hemin m Und a In Monroe its

fielgliboft^^^^ ^^m propaty is aubjed tD and ° by an oil and leaw

r^ Be* En > bly dofwd every in an i tiW &Wm mo

whatnw ce am "Wit er the l vmuld be aMHmWe to Wi of tl^ puWve

pWnft dnc^ the moud controi. k hu wt drified valb on of the properties

wWa ft l All ptt,t^^ ^ a would find it impomible tD le lmd ^ a

^ MUW wft ffic Back E=V kov p 0 g a tk title of " ",

SikM ^ second nquinmnt dRuk 23(B) (2), dw I^ ^ ^ raqwWng

declaratory relief fiom the wmt in t^ ^nn ofa qWet tide aWon in ftw oftlo hndownm

Energy. 7be P t#ffi am °simply requesting 09 ft eowt lol,d ft Bwk l

void ( ch it ba dmWy done), the l ' tide to tie pqwty, ^^ egdn
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v ° -9 fia^^ minad r1alft As the Co ° ^w na even requag any form of

MODOWY s, tw mmd rtfs °

It ^^^^M v- BFwh Wellman bw°, 103 Ohio St93d 539p 817 Na 2d 59, a 2004 ^ ^

Ohio SWMO ^^ fWWty tO Wmsl ft ts ofel 'oz^ ander

Rule 23(B) (2). T°^ Supme Court held ' cati^ urAw the B (2) °^^ of Rule 23

° ^^ requirement.m° (a ^y ^x sawê' aa^aaaass^ .na.a.°^^ p1, fi 9 y ^ °'^ 18^^3' 6 (2) ti ^^^

^^ ^ ^^^vL Mon, at 541, 63°

^ g Relief

As oudlm:d above, PW ' Complaiut ° of^o comtL Courat. l ^^ a nqwot for

^ ry judgment " g at puAgmph 200 "P ° dffi are entitled to a dec ry

^ t dmtthe Hugack lem, the Hubbard ^^ and ihe ° r s l m t^ om

`VA =wd4 utien&weablej voided held for naught, for mums bmludwg° bLt

wt ted to, tw foll° * * *° Count H Is a quiet titl^ eaft ^^^ s in

pampVh 21 (b), "P ` s m ° ed to aj to Ohio ° Code

5303.01 qukft dwir title as to dw Hustack acreage, the Hub t^ ^^

ac,mp ^ agakst DefodW by ft f ,rel^^e and emmMon of ^

HOW* HubboW aW Mgdos leases as voOd encumbmm of record and by

° id° ^ any ^ which ormay oWm to have in the H
Hubbard and Mon

w 9lt^ ^^ ^^ ly meet the flM wqWmnot of Wtkon tbut the aWm must

mxk Iy Wanastive mflet° As the Wfis^n em and odma ^ pneWly descrIN4 In

makbg this detmmdnatiov, dwe t^ oftenftm ^^^ as ^ whadw do ComplaW speoffla*
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is reqmft q °ve relief or dernapes. The dio° tton is o to mah, In 1son,

fOf bAUM PWWM sou eral M & paenW a ° cult wmbeio for the

^^ ^ ^ mafical mw° g was ° uily in the form ofdamep or i^ ve

xaof

In t^ prestat aci€n, ^^ such dilen=a or " oWty ia odyWs ecleb, Thm s1mp1y is no

c " In dw CO . tfOr BUY . Of M9 Thg p1 n. OX i^

raqw* doebatmy and - title mlief, Acoardin0y, the requkanm of^(B) (2) is

a^^

b. Cohn#^

nd requh-emat for 23(B) (2) eadfiadon a M d 1^ die Wilmn is d*

the e ° 1e whon1y% I^ dim di-9 WrA. ss s , the ^^

although this court has not had an qV ty to address the co "venen req ' ^ ^^^

RWe 23(8) (2) ° eation, then am a E ° f pm ' 9 us gui M" ^id^goku

Barne v. AnL Totr^cm Co. (CA, 3,1998),161 F.3d 127,142-143. `^^ the

co reme mdysis is assentklly ft s^ a it prodominoce walysis, which b discunW vith

^^ owo lawa

The p inam hxpdq Wo to tw fows on legal or &ctual questions 69 quaHfy

mch et^ mandmA ^^ ^ a pnuim controveny. Sm Hoong v. R*Trade ^ Inca (2003),

151 O1^^ App.3d 363r 2003-O " 30l.

The dombmoAF test anatftVt iV whim a balance the

vl^ ofagowing duat acdons to be insdoADd so tMt
poW his ownt* the economy64 con be aoWrnd by allow° a
m ple to be mo1v^.. [a] a mdondm°a S cbmkit v. Avca
Corp. (19114), 15 Ohio App.3d, 81.
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P ° a thatommon or g;awallwd f wBii pa-,i '°° _ at trf&L

.T,^^^^ hdustrla, hr. V°IeIdWaL lnca,171 FA ° 168 (B,D° Pa 1597)^ Common ^

must be able to be resolved for all membm of the dos 1n a a e ,^^^^^ A&wk ^ c..^

Chemfcal COLD ln (19M 31 Ohio St°3d 2000. " 1e potmW dtwWMty In rcmgdy Is a

feduto be conddaW in questT pred mm

quedionk ^ mg pm.^ ^^dos ^ ^ FInd Y.

erkaxt^ Can C any (1994)$ 9 Ohio Sa3d 98. v. Sim RefiWng & M . ing

Co. (1992),73 Ohio App3 d563,572,597 REM l 199a

It woWd be diffloWt to ° " a ^ wbich the ve pWnt[S am more

i^^^^ the within sWorL As n ,Wtaf^^ hWviduak ^

am 'Me s0l°.""^ to now ' asqIU- ^isewm ""s ^ ine why .

woWd not w%sh to obtain thousands dolbn per for thdr propetty in up flort money, and

°pgenfaaffy hundreds ofthousands of dolho In wyWo versus the ent wapnmnt with

Beek gy, ^ am wmiving a few^ ^ no royaWas

whatsoem.

Tide group̂  1s oo ive to the extut of °ty of intwat Their p es a+e oU

cownd by f1w same leasm vAth Beek F=Vwith the Egoio terms, As nftd, the

the " red an the leasm and the Its 1 ^^ nmt, tbie

two ofGa t boil 1ou and, thm, dnce tim Cowt ho WmWy Armd the km void in

one , the lean would e1mly be void In aEts b also fte. Ibm are few

lndividug dab= or defima av 1c in the wt^ om If corWn pplutifh° do have odw

c ° ^ ^ ^ not part of " IvmA Awai , the cohesiveness an is of
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dw premt aetion unda the W7/wn owe is emUy bastabliAmd.

°^^ ^ ns why Ws cue b appopriab for ^^^ treatmen4 such as

undar a RWe 23(b) (1) analyisis. Rule 23(b) (1) defines two rd otclass wd=6 both

° to prevent prejudice tD the pudes ^^^ fmm muldple potential rAts ° the

ame subjed maft. See ^eret Y. Cca^^ato -' ^ ^orp° 1948 S 1 2933 (ED. P& 1998):

at * 13 citWg I WBERG f 4°03, at 4-10° Rde 23(b) (1) CA3 ^ umd to "obvhft dw amw or

vhtW dd which wouid °°° coafmnt ft puty o ' the elm" if #s wom

dedded d tly so an to rwdt fn °'° ^e xmndarde for dmd opposing party. See Paw

at *13g ci ° '^ Music Corp. V. Rykodise, lw,p 1995 WL 631690, at *3 (F.D>Pa° OcL 26,

1995) {9w° Fod°^Civ4P. 23(b) (1) (A) advisoiy commift notes)° Ccnvarsaly$ Rule 23(b) (1)

(8)ia ^ ^^^^mi& ked to ° adat tW couW be tive of

nmparty ^ mambors' kftcats srrsub y b4ak their abft to protect °

Correspon ° ly, Ohio courts have hold ^ is a rbk of lnowdstent 4 a r^

^^^e vmdft ofa l coftad muldbe fo€^valW ^^^^ on and dIn another,

d& Wid lead to lncompadble otmWards ofconduct for the dofmdmt See, W^nor v, ^^^

^ (1989), 36 Ohio Sts34 91, 95^ ^^ ^ 2.

. I n # h e hutent °on, t h a e i^ ^ ^^ ^ A t t h e v a l i d i t y of ^ ^ e e k t and courn of

cos^ wnas could he vvlid In one action but Invalid In ^tha, dwrAy 1

to ^ t adjudfcatlow° ConaNuently, coafflodng decisions mpming the 1 ity of^^

Bwk I would affed the inimab of all putative Pl ffs° This Is an additional wby

dwumtmt b nodat

This is ^ for clan acdon status, Tterf'ort$ Plaindff Motion for Class
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COMMON PLEAS COURT
MONROE COUNTY, ® Q

Clyde A. Hupp, et al.,

Plaintiffs,

-vs-

Beck Energy Corporation,

T a^ Cti}t'k!-`vN t'l.`AS
^.^nr ^•(^FfhlTy, OH9®

2013 FE3 -8 PH 2: 4 9

CLERK OF 6 0URf;.^

Case No.: 2011-345

Judge Ed Lane
Sitting by Assi ent

Defendant. . DECISION AND ORDER
(On XTO's Motion To intervene)

.............................................................................................................................

The above styled action is before the Court on the Motion of XTO Energy, Inc. (Herein

after referned to as,"XTO"), filed on September 7, 2012 to intervene in the above styled action.

The PlaintiflF's Brief in Opposition was filed on September 17, 2012. The Court also heard oral

arguments on this motion. Post hearing briefs have also been filed. The Court has also been

provided, under sea], a separate copy of the Purchase and Sale A ment between the

Defendant, Beck Energy Corporation (herein after referred to as "Beck"), and XTO. The Court

has reviewed all of the materials provided to the Court in this matter.

XTO main ° that this Court does not have jurisdiction of this case and did not have

jurisdiction when it granted to the Plaintiffs swnmaryjudgment on July 12,2012. XTO's

position is that it was a necessary party at the time the decision was entered by this Court.

The relevant facts in this regard are straight forward. A Complaint to Quiet Title was

filed in this action on September 14, 2011. An Amended Class Action Complaint was filed on

September 29, 2011. All Complaints that have been filed to date seek the cancellation of various
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oil and gas leases between the Plaintiffs and Beck. The Plaintiffs filed a Motion For Summary

Judgment on February 16, 2012. The Court entered a briefing schedule on the Plaintiif s Motion

for Summary Judgment on Apri125, 2012. The final deadline for briefs was May 14, 2012. On

July 12, 2012 this Court entered a decision that granted the P' tiffs' Motion for Summary

Judgment that essentially declared the subject leases void.

A key fact in this time line is that on November 9, 2011 the Defendant, Beck, entered into

a Purchase and Sale Agreement with the Movant, XTO, for the sale of Beck's rights to XTO for

what is commonly referred to as the "M llus Oil and Gas" strata on the leases involved in this

action and other leases throughout eastern Ohio. At p. 18 of their sale ement the con ° g

parties noted this lawsuit under a clause titled: "Pending Litigation, Claims, and Disputes."

Their agreement noted the style of this case and the correct case number.

It is clear that XTO knew of this litigation and its potential consequences prior to

purchasing the "deep rights" to the Plaintrffs' leases and well in advance of these Plaintiffs'

Motion For Summary Judgment. XTO now asserts that this Court was without jurisdiction

because it was a necessary party. XTO was not a necessary party at the time this action was filed.

To accept XTO's position would subject courts and litigants to endless legal procedures where

potentially no final resolution could ever be achieved. Pursuant to O.R.C. 2721.12 this Court

jurisdiction when this case was filed because all parties who had an interest in the mbjwt matte

had

r

were parties.

R.C. 2721.12 clearly provides that:

66 when declaratory relief is sought under this chapter in an action or
proceeding, all persons who have or c° any interest that would be affected by
the declaration shall be made parties to the action or proceeding..."
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The determination ofjurisdiction is made at the time the action is commenced. Freeport-

McMoRan, Inc. v. KNEnerg,y, Inc., 498 U.S. 426, 428, 111 S.Ct. 858, 112 L.Ed.2s 951 (1991);

Am. National Bank and Trust Co. v. Bailey, 750 F.2d 577, 582 (7a' Cir. 1984), When the instant

action was commenced and the Complaint amended September, 2011, Beck was the only entity

with an interest in the subject leases. XTO did not acquire its putative interest by assignment

until December 21, 2011. Movant does not dispute that all persons and/or entities with an

interest in the Beck Leases were made parties when the Complaint, Amended Complaint, and

Second Amended Complaint were filed. This Court acquired jurisdiction herein on September,

2011.

Once a court has jurisdiction over both the subject matter of an action and the parties to it,

the right to hear and det ' e the case has been perfected, and decisions as to every question

arising thereafter are simply the exercise of the jurisdiction thus conferred. Sheldon's Lessee v.

Newton, 3 Ohio St. 494, 499 (1854); State ex rel. Pizza v. Rayford, 62 Ohio St.3d 382, 384, 582

N.E.2d 992 (1992); Pratts v. Hurley, 102 Ohio St.3d 81, 2004-Ohio-1980, 806 N.E.2d 992, ¶34.

After a court has acquired jurisdiction over the persons and the subject matter of the

litigation, subsequent events wrll not operate to divest the court of that jurisdiction. Freeport-

McMonRan, 498 U.S. at 428; Bailey, 750 F.2d at 583; Weinberger v. Weinberger, 43 Ohio

App.2d 129, 131, 334 N.E.2d 514 (9' Dist. 1974); State ex rel. Vernon Place Extended Care

Ctr., Inc. v. State Certificate o,fNeed Review Board,l0'' Dist. No. 82AP-1044, 1983 Ohio App.

LEX1S 15646, *7 (Aug. 11, 1983).

Accordingly, Beck's November 9, 2011 sales agreement and December 20, 2011

assignment to XTO of the deep rights under the subject Leases did not divest this Court of
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subject matter jurisdiction to decide the declaratory judgment and quiet title claims set forth in

Plaintiffs' Second Amended Complaint. Rather, subject matter jurisdiction had already attached,

and continued notwi ding Beck's unilateral assi ent of an interest in those leases.

Beck's assi ent to XTO merely triggered the question as to whether XTO could or should be

made a party pursuant to the Civil Rules.

In Baaley, the court observed that if jurisdiction were subject to divestiture based on

events occurring after jurisdiction had attached, a defendant could indefinitely avoid federal

diversity jurisdiction simply by moving to the Plaintiff s state after suit was filed. 750 F.2d at

582. Similarly, if this Court's jurisdiction could be divested every time Beck - or its assignee -

assigned some interest in the Leases to a non-party, Beck could avoid any adverse judgment in

perpetuity

Movant's position in this regard is not only unreasonable if adopted by this Court it

would have a crippling effect on the orderly resolution of legal disputes.

Further, Civ.R. 25(C) provides that:

(C) Transfer of interest. In case of any fer of interest, the action may
be continued by or against the original party, unless the court upon motion directs
the person to whom the interest is ftunsferTed to be substituted in the action or
joined with the original party. Service of the motion shall be made as provided in
subdivision.^ (A) of this rule."

In point of fact in their sale agreement Beck and XTO provided that Beck would defend

the title to the subject leases. Beck is contractually obligated to waffant and defend the subject

lease and to hold XTO harmless from all claims. Beck has done that. In fact despite knowledge

of this litigation for months XTO sat on the sidelines and let Beck fu1fi11 its obligations in this

regard. XTO did not seek to intervene in this action until after this Court's decision of July 12,
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2012.

Additionally, Civ.R. 57 specifically requires that the procedure for ob °° g a dwlmW=y

judgment shall be in accordance with the civil rules.

The sale from Beck to XTO was afWr this Court obtained jurisdiction in this case. The

sale was made with the knowledge of these proceedings by both XTO and Beck. Their sales

agreement noted the sale and additionally provides that Beck would defend title to these leases.

These parkies cannot divest a Court of its jurisdiction once it has been ob ° ed. XTO's rights are

derivative of Beck's rights.

For all of the reasons set forth herein above XTO's Motion to divest this Court of

jurisdiction is not well taken, This Court has already determined that the leases XTO purchased

are void. There is no reason for XTO to intervene at this time. They have no interest to protect.

For all of the reasons set forth hereinabove, XTO's Motion to Intervene is denied.

, SO ORDERED.

ENTER AS D OF FiLING:

Judge 'Ed e

c: Attomey Ropchock/Zurz
Attomey Z owski
Atkomey Kincaid
Attomey Abbott

NfOTICE TO CLEFIK'S OFFICE

FINAL APPEALABLE ORDER

"tM1S IS A FINAL APPEALABLE ORDER
AND THERE IS NO JUST REASON
FOR DELAY.
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i'"URT ®F C3MMGfd PLEAS

NQ,d +Qc COUkTY, OHIO
€" , i

2013 MAR -7 PM 1: 50

's ANin: R 0 5E
CLERK OF COURTS

IN THE COURT OF COMMON PLEAS
MONROE COUNTY, OHIO

CLYDE A. PP, et al.,

Plaintiffs-Appellees,

vs.

BECK ENERGY CORPORATION,

Defendant-Appellant.

CASE NO. 2011-345

JUDGE ED LANE
(Sitting by assignment)

/2 -NLO-03

NOTICE OF APPE

Notice is hereby given that Defendant, Beck Energy Corporation, by and through

the undersigned counsel, hereby appeals to the Court of Appeals, Monroe County, Ohio, Seventh

Appellate District, from the Journal Entry of the Monroe County Court of Common Pleas, in

Case No. 2011-345, entered on February 8, 2013. A copy of the Journal Entry is attached hereto

a.s A request for the full record has been filed with this Notice of Appeal.

Scott M. Zurakowski 40), of
i certif,y, the foregoing to be a true and KRUGLIAK, WILKINS, GRIFFITHS
correCt copy of the original. & DOUGHERTY CO., L.P.A.

Bet n Rose, Clerk 4775 Munson Street NW/P.O. Box 36963
C. m Ple s Co t(i , onr , o., hio Canton, Ohio 44735-6963
BY Phone: (330) 497-0700/Fax: (330) 497-4020

lerk szurakowski@kwgd.com
ATTORNEYS FOR DEFENDANT-APPELI.ANT
BECK ENERGY CORPORATION

00507473-1 / 22585.00-0012



CERTIFICATE OF SERVICE
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COMMON PLEAS COURT
MONROE COUNTY, ®E[Y®

Clyde A. Hupp, et al.,

Plaintiffs,

-vs-

Beck Energy Corporation,

IV-
. . . . " . „ . .. a

^-^^!'• 1 3 F :.

CQtli;.

Case No.: 2011-345

Judge Ed Lane
Sitting by Assignment

Defendant. . DECISION AND ORDER
(On Plaintiff s Motion for
Class Action Certification)

.. ................................................................................. ....................................................

The above styled action is before the Court on the Motion of Plaintiffs for Class Action

Certification. The Plaintiffs filed their motion in this action on July 19, 2012. The Defendant,

Beck Energy, filed a Memorandum of Law in Opposition to this motion on August 2, 2012. The

Plaintiffs filed a Reply Brief in Support of their motion on August 7, 2012. There are affidavits

and exhibits attached to the Plaintiffs' Motion also, The Court has reviewed all matters

submitted by the parties in this regard.

This case arises out of a form oil and gas lease ("Beck Lease") utilized by the Beck

Energy Corporation of Ravenna, Ohio (hereinafter "$eck"), which Beck executed with

approximately 415 landowners in Monroe County and appro ° tely 200 to 3001andowners in

other South East Ohio counties. These form leases cover approximately 32,280 acres in Monroe

County. The leases were entered into over the past approximately 21 years. Plaintiff alleges that

Beck has not drilled an oil or gas well on approximately 21,000 acres in Monroe County and

several thousand acres in other counties.
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This Court has held in this matter that Beck's leases are void on their face as has already

been held by this Court. Accordingly, the Plaintiffs are requesting that a class be certified of

landowners in Ohio who executed leases with Beck where Beck did not drill a well on their

property. The Plaintiffs herein request a c ' cation from this Court to proceed as a Class

Action under Civ.R. 23(B)(2). The leases of the Plaintiffs herein have already been declared

void against public policy, violative of implied covenants and forfeited.

In entering into leases in F.astem Ohio Beck used a pre-printed lease that it refers to as

"Form G&T (83)." These leases were recorded by the Defendant, Beck Energy.

Beck argues that these leases are not all identical, as some of the leases have certain

paragraphs crossed out in its standard form and the amount of delayed rental varies.

The Plaintiffs call the Court's attention to Beck's assignment of the deep drilling rights to

XTO. Beck made this assignment after this action was filed and recorded it on December 21,

2011. The assignment includes a list of lessors or landowners whose mineral rights Beck sold to

XTO.

The Plaintiffs note that for these landowners, they will undoubtedly receive none of the

"upfront" money on the lease, nor will they receive any increase in royalty over the base 12.5%

in their Beck leases, and whatever new rate Beck negotiated for himself in the assignment,

perhaps as much as 17-18%. Thus, Beck may potentially pull $70-80,000,000 in up front money

out of Monroe County alone, while the landowners of the County receive nothing. In any event,

the assi ent is evidence for class certification purposes, as that all of these cases are identical

and thus subject to class treatment.

The standard for deciding whether to grant class action certification is set forth in Civ.R.
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23(A) which provides that:

RULE 23. Class Actions

(A) Prerequisites to a class action. One or more members of a class may sue or be sued as
representative parties on behalf of all only if
(1) the class is so numerous that joinder of all members is impracticable,
(2) there are questions of law or fact common to the class,
(3) the claims or defenses of the representative parties are typical of the claims or

defenses of the class, and
(4) the representative parties will fairly and adequately protect the interests of the class.

(B) Class actions maintainable. An action may be maintained as a class action if the
prerequisites of subdivision (A) are satisfied, and in addition:
(1) the prosecution of separate actions by or against individual members of the class

would create a risk of
(a) inconsistent or varying adjudications with respect to individual members of the
class which would establish incompatible standards of conduct for the party
opposing the class; or
(b) adjudications with respect to individual members of the class which would as
a practical matter be dispositive of the interests of the other members not parties
to the adjudications or substantially impair or impede their ability to protect their
interests; or

(2) the party opposing the class has acted or refused to act on grounds generally
applicable to the class, thereby making appropriate final injunctive relief or
corresponding declaratory relief with respect to the class as a whole; or

(3) the court finds that the questions of law or fact common to the members of the
class predominate over any questions affecting only individual members, and that
a class action is superior to other available methods for the fair and efficient
adjudication of the controversy. The matters pertinent to the findings include:
(a) the interest of members of the class in individually controlling the prosecution

or defense of separate actions;
(b) the extent and nature of any litigation concerning the controversy already

commenced by or against members of the class;
(c) the desirability or undesirability of concentrating the litigation of the claims in

the particular forum;
(d) the difficulties likely to be encountered in the management of a class action.

In summary, a Court may exercise its discretion to certify a class when Plaintiff

establishes the required prerequisites of Ohio Civil Rule 23 by a preponderance of the evidence.

See Cleveland Board of Education v. Armstrong World Industries Inc., 22 Ohio Misc 2d 18.

Civil Rule 23 provides that one or more members of a class may sue as representative parties
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only if:

(1) the class is so numerous the joinder of all members is impracticable,
(2) there are questions of law or fact conunon to the class,
(3) the clainss or defenses of the representative parkaes are typical of the claims or

defenses of the class, and
(4) the representative parties will fairly and adequately protect the interest of the

class.

Plaintiffs satisfy the requirements for class certification as the class is so numerous that

joinder is impracticable, there are legal and factual issues common to the class, the claims of the

parties are typical of the class and the representative parties will protect the interests of the class.

A motion for class certification is not an occasion for examination of the merits of the

case. Carldad v. Metro-North Commuter R.R., 191 F3d 283, 291 (2d Cir. 1999). There is

"nothing in either the language or history of Rule 23 that gives a court any authority to conduct a

preliminary inquiry into the merits of a suit in order to det e whether it may be maintained

as a class action..." Efsen v. Carlisle & Jacquelin, 417 U.S. 156, 177 (1974). Instead, the Court

must detentnine if the Plaintiffs have proffered evidence to meet each of the requirements of Rule

23. No weighing of competing evidence is appropriate at this stage of the litigation. Caridad,

191 F.3d at 293. See also Cleveland Board of Educatfon v. Armstrong World industries, Inc.

(C.P 1985) 22 Ohio Misc.2d 18. (Holding in ruling on class certification the Court may take the

allegations of the complaint as true and the Court should not examine the merits of the case

during the certification hearing).

The policy behind class action is to protect members of even a small class from being

deprived of their day in Court. See Blumenthal v. Medina Supply Co. (2000) 139 Ohio.App.3d

283 citing Amchem Prods., Inc, v. Windsor (1997), 521 U.S. 591, 117 S.Ct. 2231, 138, L.Ed.2d

689; Marks Y. C.P. Chem. Co., Inc. (1987), 31 Ohio St.3d 200 31 OBR 398, 509 N.E.2d 1249;
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7A Wright, Miller & Kane, Federal Practice and Procedure (2 Ed. 1986), Section 1777; 5

Moore's Federal Practice (3 Ed 1997), Section 23.44.

Correspondingly, the United States Supreme Court has found that a class action is

appropriate to "vindicate the rights of individuals who otherwise might not consider it worth the

trouble to embark on litigation in which the optimum result might be more than consumed by the

cost ." Guaranty National Bank v. Roper, 445 U.S. 3326, 338 (1980).

a) Joinder of Ail Members is Impracticable.

Joinder of all plaintiffs is impracticable. Impracticability ofjoinder is left to the trial court

judge's discretion based on the particular facts of the case. See Logsdon v. National City Bank

(1991), 62 Ohio Misc.2d 449; Grubbs v. Rine (1974), 39 Ohio Misc. 67. The requirement is that

the class be so numerous that joinder of all members is impracticable. "Impracticable" does not

mean ®impossible.°' See Planned Parenthood Association of Cincinnati v. Project Jericho (1990)

52 Oliio.St.3d 56, 64, citing Gentry v. C & D Oil Co. (W.D.Ark.1984), 102 F.R.D. 490, 493.

In this regard, there is no "magic number" for determining the number of parties that

make joinder impractical. Schmidt v. Avco Corp. (1984), 15 Ohio St.3d 310, Grubbs v. Rine

(1974), 39 Ohio Misc. 67, Federal Courts have ruled that °'[g)enerally, the numerosity

requirement is satisfied where the class exceeds 100 members. Fox v. Prudent Resources Trust,

69 F.R.D. 74, 78 (E.D.Pa. 1975); see, also, Krominick v. State Farm Ins. Co., 112 F.R.D. 124,

126 (E.D. Pa. 1986).

The numerosity requirement in the instant action is satisfied. Based upon a review of the

public records of the recorder's office by the Plaintiffs' attomeys, the instant action perWm to

approximately 415 Monroe County landowners, who entered into leases with Beck, wherein
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Beck did not drill an oil and gas well. A similar review of neighboring counties revealed perhaps

2-300 more. Thus, the number of putative Plaintiffs is so numerous, the numerosity requirement

for class action purposes has been satisfied, as the class is so nurnerous that joinder of all

members would be impraaticable.

b) Putative Plaintiffs Have Common Questions of Law and Fact.

Plaintiffs also satisfy the requirement that there are questions of law or fact common to the class,

as the class consists of Lessors under Beck oil/gas leases on whose property Beck did not drill a

well. This Court has already deterrnined that the leases are all void, yet as encumbrances of

record in the Lessors° land title, they prohibit the landowners from re-leasing and exploiting the

mineral wealth of their lands.

Wide discretion is afforded trial courts in deciding conunonality, Caruso v. Celsius

Insulation Resources, Inc. (M.D.Pa.I 1984), 10F.R.D. 530, 533, but its resolution may be

satisfied by the allegations contained in the complaint. Miles v. N.J. Motors, supra, 32 Ohio

App.2d at 356, 291 N.E.2d 758. The commonality requirement of a class action does not require

that all questions of law or fact which are in dispute be connnon. Planned Parenthood Assn. of

Cincinnati v. ProfectJerfcho at 64 citing, Marks v. C.P. Chemical Co. (1987), 31 Ohio St.3d

200; see, also, Estate of Reed v. Hadley (2005), 163 Ohio App.3d 464, The commonality

requirement does not require that aII questions of law or fact be common to every single member

of the class; rather, at least one issue must be comrnon to the claims of all the class members.

Hanlon v. Chrysler Corp., 150 F.3d 1011, 1019 (9th Cir. 1998); 5 Herbert B. Newberg & Alba

Conte,lVewberg on Class Actions §3. 10 at 154 (3d ed.1992); 7A Wright, Miller & Kane,

Federal Practice and Procedure: Civil2d, § 1763, at 198 (1986). Courts have not considered
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conxmonality a difficult hurdle; the requirement should be "construed permissively." Hanlon, 150

F.3d at 1019: Generally courts in Ohio have ruled that the commonality requirement is satisfied

when the plaintiffs demonstrate a "common nucleus of operative facts," See Warner v. Waste

Management Inc. (1988), 36 Ohio St.3d 91.

c) Typicality of Cdauns and Defenses.

All of the Lessors, i.e. putative Plaintiffs, are govemett by the same lease/contract, and

will be subject to the same Beck defenses, Specifically, Beck leased mineral rights from the

Plaintiffs. All of the deep drilling rights under the leases have been assigned to Exxon under one

instrument. Thus, Mr. Beck himself is treating these leases as a "class." The question common to

all Plaintiffs as has already been answered by this Court is: is that lease void? In the instant

action, Plaintiffs satisfy the commonality of questions of law and/or fact in that every single

member of the class was govemed by the same operative lease terms.

The claims of the class members and the representative parties are typical. Similarly, the

defenses of the Defendant as to the class members and class representatives are also typical.

"Typical" has been held to mean a "lack of adversity between the class members." Tober

v. C ta, Inc., (M.D.Pa. 1973), 58 F.R.D, 74, 80. Ohio courts have held that plaintiffs' claims

satisfy the typicality req ° ent when the claim arises from the same event, practice, or course

of conduct from which the claims of other class members arise and if the plaintiffs' claims are

based on the same legal theory. Baughman v. State Farm Mutual Auto Insurance Company

(2000), 88 Ohio St.3d 480. However, the claims or defenses need not be identical in granting

class certification. See Cincinnati Planned Parenthood, Inc. v. Project Jericho at 64 citing

Federal Class Actions, at 204; 7A Wright & Miller, supra, Section 1764; see, also, Twyrnan v.
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Rockville Hous. Auth. (D.C.Md.1983), 99 F.R.D. 314, 321.

In the present matter, the Plaintiffs' claims all arise from the same lease, and the same

conduct of Beck in not drilling a well on the Plaintiffs' properties. Correspondingly, Plaintiffs'

claims are all based on the same legal theories, which is that the Beck leases are void due to their

terms being perpetual, and due to Beck's violation of the implied covenant to drill, and other

express and implied covenants. Beck engaged in the same conduct against each of the class

members by signing them to perpetual leases and not drilling on their property during the lease's

primary term, and in also violating the same express and implied covenants with each of the

Plaintiffs. Thus, the class representatives' claims are identical to those of the putative class

plaintiffs.

d) Representative Parties Will Fairly and Adequately Protect Class Interests,

In this action Plaintiffs also satisfy the fourth requirement for a class action in that the

representative parties will fairly and adequately protect the interests of the class.

Adequacy of representation essentially has two (2) components designed to ensure absent

class members' interests are pursued: (1) that the interests of plaintiffs and class members are

aligned, and (2) class counsel is qualified to serve the interests of the entire class. See Rule 23(a).

They and their counsel have displayed diligence and competence in their handling of this matter

to date. Beck's counsel has made a vain attempt to delay these proceedings by the filing of an

appeal when no appealable order had been entered by this Court. XTO's counsel attempted to

engage in the unauthorized practice of law by appearing at a pretrial without following the proper

procedure for admission to the Ohio Bar "pro hoc vice."

(z) Interests of the Class are Alegaed.

Page 8 of 16



First, "the interests of the named plaintiffs must be sufficiently aligned with those of the

absentees'° Amchem Products v. Windsor, 521 U.S. 591, 625 (1997). A class representative is

generally considered adequate as long as his interests are not antagonistic to that of the other

class members. See Markr v. C.P. Chemical Company, Inc. (1987), 31 Ohio St.3d 200, see also

Vinci v. American Can Company (1984), 9 Ohio St.3d 98.

No conflicts exist between Plaintiffs and the class members in this case. The named

Plaintiffs challenge the same unlawful conduct and seek the same relief as the class. The right to

relief of the named Plaintiffs, like that of the absent members, depends on demonstrating that

Beck executed and recorded void perpetual leases with the landowners, while not drilling a well

on their property, and/or by violating any other express or implied duties which arose by the

lease/contract, or by operation of law.

In the instant matter, the Hustacks, Hubbards and Mr. Majors are adequate representatives

of the class. All of them signed the same Beck lease and did not have wells drilled on their

property. The proposed class representatives have taken an active role and control in the

litigation to protect the class' interests. Further, the Hustacks, Hubbards and Mr. Majors have

participated in selection of counsel, communicated with class members, monitored the litigation

and vigorously prosecuted the case on behalf of the class.

(2) Counsel is Qualified.

Secondly, class counsel must be qualified to serve the interests of the entire class. Civil

Rule 23(a) (4). Ohio courts have held that an attorn.ey is competent to handle a class action if the

attomey has experience in handling litigation of the type involved in the case before the class

certification is allowed. See Warner v. Waste Management Inc. (1988), 36 Ohio St.3d 91, 98.
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Plaintiffs' counsel consists of Attorneys Mark Ropchock, Richard Zurz and James Peters.

All three of these attorneys have been previously appointed class counsel by this Court in John

Lucio, et al. v. Safe.4uto Insurance Co., et al., Monroe Co. Common Pleas Case No.: 2007-09,

which resulted in a malti-million dollar recovery for the class members.

Mark Ropchock, has significant trial experience in handling hundreds of cases in multiple

states, has tried multi-million dollar cases to verdict and has over twenty five (25) years of

practice as a litigator, most recently receiving a three million dollar ($3,000,000,00) verdict in

Portage County, Ohio.

Richard Zurz is a leading personal injury attomey with offices in Akron, Canton and

Columbus, Ohio, Richard V. Zurz has thirty (30) years of trial experience and is an active

member in good standing with the Akron Bar Association, the Ohio State Bar Association, the

American Bar Association, the Ohio Academy of Trial Lawyers, and American Association for

Justice Mr. Zurz practices in business and commercial litigation, personal injury, employer

intentional torts and numerous other areas of the law. He has tried many cases.

James W. Peters also represents Plaintiffs. Mr. Peters is an attomey in Woodsfield, Ohio

with over thirty (30) years experience practicing law. Mr. Peters is admitted to the Ohio Supreme

Court, West Virginia Supreme Court, U.S. Court of Appeals, Fourth Circuit, U.S. Court of

Appeals, Sixth Circuit, both of the U.S. District Courts in Ohio, and both U.S. District Courts in

West Virginia. Mr. Peters has served as Special Counsel to the Ohio Attomey General and in

private practice. Additionally, Mr. Peters is approved counsel for a number of corporations. Mr.

Peters currently serves as a Judge in Monroe County Ohio. Mr. Peters has received a verdict of

three million five hundred thousand dollars ($3,500,000.00).

Page 10 of 16



In addition to satisfying the prerequisites set forth in Civil Rule 23(A), Plaintiffs also

satisfy the requirements set forth in Civil Rule 23(B). Civil Rule 23(B) requires Plaintiffs to

satisfy one (1) of the requirements of subdivision (B) (1)-(3) for certification to be deemed

appropriate.

Civ,R. 23(B) provides that:

An action may be maiatained as a class action if the prerequisites of subdivision
(a) are satisfied and, in addition, *** (2) the party opposing the class has acted
or refused to act on grounds generally applicable to the class, thereby making
appropriate final injunctive relief or corresponding declaratory relief with respect
to the class as a whole *+*

This is the exact situation presented in this case. The party opposing the class herein,

Beck Energy, has acted on grounds generally applicable to the entire class, [form lease, no well

drilled] and declaratory relief with respect to the class as a whole is appropriate.

In this case, all of the putative plaintiffs herein are landowners in Monroe and its

neighboring counties, whose property is subject to and impaired by an oil and gas mineral lease

with Beck Energy. Beck Energy will presumably defend every case in an identical fashion since

whatever defenses are available under the lease would be applicable to all of the putative

plaintiffs since the same terms would control. Beck has not drilled wells on any of the properties

within the lease tenn. All the putative plaintiffs would find it impossible to lease their land to a

new driller with the Beck Energy lease presenting a cloud upon the title of their property.

Likewise, meeting the second requirement of Rule 23(B) (2), the Plaintiffs are requesting

declaratory relief from the court in the form of a qu ►.et title action in favor of the landowners

against Beck Energy. The Plaintiffs are simply requesting that the court hold the Beck leases

void (which it has already done), and clear the landowners' title to the property, once again
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vesting in them their full mineral rights. As the Complaint does not even request any form of

monetary damages, the second requirement is easily met.

In Wilson v. Brush Tf'ellman, Inc., 103 Ohio St.3d 538, 817 N.E. 2d 59, a 2004 case, the

Ohio Supreme Court had the opportunity to address the requirements of class certification ender

Rule 23(B) (2). The Supreme Court held that certification under the B (2) subdivision of Rule 23

entailed two requirements: (1) The action must seek primarily injunctive relief, and, (2) the class

must be cohesive. Wilson, at 541, 63,

a. Injunctive Relaef

As outlined above, Plaintiffs' Complaint consists of two counts. Count I is a request for

declaratory judgment stating at paragraph 20, "Plaintiffs are entitled to a declaratory

judgment that the Hustack lease, the Hubbard lease and the Majors lease are therefore

forfeited, canceled, unenforceable, voided and held for naught, for reasons including but

not limited to, the following ***. Count lI is a quiet title action which states in

paragraph 21 (b), °Plaintiffs are entitled to a judgment, pursuant to Ohio Revised Code §

5303.01 quieting their title as to the Hustack acreage, the Hubbard acreage and the Majors

acreage as against Defendant by and through the forfeiture, release and cancellation of the

Hustack, Hubbard and Majors leases as valid encumbrances of record and by

extinguishing any interests which Defendant has or may claim to have in the Hustack,

Hubbard and Majors acreage."

These allegations clearly meet the first requirement of Wilson that the action must

seek primarily injunctive relief. As the Wilson case and others have generally described, in

making this determination, there is oftentimes confusion as to whether the Complaint specifically
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is requesting injunctive relief or damages, The distinction is often difficult to make. In Wilson,

for instance, Plaintiffs sought medical monitoring. This presented a difficult analysis for the

Court as to whether future medical monitoring was primarily in the form of damage or injunctive

relief:

In the present action, no such dilemma or difficulty in analysis exists. There simply is no

claim in the Complaint for any sort of monetary damages whatsoever. The Complaint exclusively

requests declaratory and quiet title relief. Accordingly, the first requirement of 23(B) (2) is

satisfied.

b. Cohesiveness

The second requirement for 23(B) (2) certification as discussed in the Wilson case is that

the class must be cohesive. In discussing the cohesiveness standard, the Wilson court noted,

although this court has not had an opporhznity to address the cohesiveness requirement of Civil

Rule 23(B) (2) class certification, there are a "myriad federal cases providing us guidance," citing

Barnes v. Am. Tobacco Co. (C.A. 3, 1998), 161 F.3d 127, 142-143. The federal cases indicate the

cohesiveness analysis is essentially the same as a predominance analysis, which is discussed with

much more frequency in the case law.

The predominance inquiry pertains to the focus on legal or factual questions that qualify

each class member's case as a genuine controversy. See lioang v. E*Trade Group Inc. (2003),

151 Ohio App.3d 363, 2003-Ohio-301.

The predominance test...invoIves an attempt to achieve a balance between the
value of allowang individual actions to be instituted so that each person can
protect his own interests and the economy that can be achieved by allowing a
multiple party dispute to be resolved... (as) a class action.... Schmidt v. Avca
Corp. (1984), 15 Ohio App.3d 8 1.
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Plaintiffs must show that conunon or generalized proof wili predominate at trial. See

Lumco Industries, Inc. v.Ield-Wen, Inc., 171 F.R.D. 168 (E.D, Pa 1997). Common questions

must be able to be resolved for all members of the class in a single adjudication. Marks v, C.P.

Chemical Co., Inc. (1987), 31 Ohio St.3d 2000. "While potentiat dissimilarity in remedy is a

factor to be considered in dete ° g whether individual questions predominate over common

questions, that alone does not prevent a court from certifying a cause as a class action." Vinci v.

American Can Company (1984), 9 Ohio St.3d 98. See also Lowe v. Sim kefining & Marketing

Co. (1992), 73 Ohio App®3 d 563, 572, 597 N.E.2d 1189.

It would be difficult to imagine a case in which the prospective plaintiffs are more

cohesive as a class than the within action. As noted, all of these individuals are landowners who

are unable to lease their land to new drillers. The court cannot imagine why these landowners

would not wish to obtain thousands of dollars per acre for their property in up front money, and

potentially hundreds of thousands of dollars in royalties versus the present armngement with

Beck Energy, wherein they are receiving a few dollars per acre per year and no royalties

whatsoever.

This group is cohesive to the extent of near identity of interest. Their properties are all

covered by the same leases with Beck Energy with the sarne basic terms. As noted, other than the

fact that the names are different on the leases and the acreage and its location are different, the

terms of the lease were boilerplate and, thus, since the Court has already found the lease void in

one instance, the lease would clearly be void in all. The reverse is also true. There are few

individual claims or defenses available in the wlthin action. If certain plaintiffs do have other

claims against Beck, those are not part of this lawsuit, Accordingly, the cohesiveness analysis of
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the present action under the Wilson case is easily established.

There are additional reasons why this case is appropriate for class treatment, such as

under a Rule 23(b) (1) analysis. Rule 23(b) (1) defines two related types of class actions, both

designed to prevent prejudice to the parties arising from multiple potential suits involving the

same subject matter, See Feret v. Corestates Financial Corp. 1998 WL 512933 (ED. Pa. 1998),

at * 13 citing I NE'WBERG § 4.03, at 4-10. Rule 23(b) (1) (A) is used to "obviate the actual or

virtual dilemma which would ... confront the party opposing the class" if separate lawsuits were

decided differently so as to result in "incompatible standards" for that opposing party, See Feret

at *13, citing WB Music Corp. V. Rykodisc, Inc., 1995 WL 631690, at *3 (E.D.Pa, Oct. 26,

1995) (quoting Fed.R,Civ.P. 23(b) (1) (A) advisory committee notes). Conversely, Rule 23(b) (1)

(B) is used when separate actions might lead to adjudications that could be dispositive of

nonparty class members' interests or substantially impair their ability to protect their interests,

Correspondingly, Ohio courts have held that there is a risk of inconsistent adjudications

when the validity of a lease contract could be found valid in one action and invalid in another,

this would lead to incompatible standards of conduct for the defendant. See, Warner v. Waste

Management, (1988), 36 Ohio St.3d 91, 95. Footnote 2.

In the instant action, there is a risk that the va}idity of the Beck lease and course of

conduct wrth the landowners could be valid in one action but invalid in another, thereby leading

to inconsistent adjudications. Consequently, conflicting decisions regarding the legality of the

Beck lease would affect the interests of all putative Plaintiffs. This is an additional reason why

class treatment is needed.

'This is an appropriate case for class action status. Therefore, Plaintiffs' Motion for Class
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Certification is hereby granted.

SO ORDERED.

ENTER AS OP DA OF FIL,ING:

Judge Ed Lane

o: Aetomey Ropchock/Zurz
Attomey Zurakowski
Attorney Kincaid
Attorney Abbott

TH1S IS A FINAL APPEALABLE ORDER
AND THERE iS NO JUST REASON
FOR DELAY,
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SEVENTH DISTRICT

CASE hlO. 12MO 6

JUDGMENT ENTRY

A series of orders have been entered by the Monroe County Common Pleas
h court in underlying civil case number 2011-345. This appeal {12MO6} is from a July
i31, 2012 judgment entry granting defendant-appeitees summary judgment on a

I complaint for declaratory judgment and quiet title. The order was entered after the tr` .: iaf
^ court filed a lengthy decision on July 12, 2012 concluding that the lease between the
^;parties was void as against public policy (offend public policy as perpetual leases),
f And, that appellees were entitled to °`farfeiture of all rights of the Defendant to the oil

^,t;f;' ,̂  ^;^^ra.."^.. °t;ti:..^ f ,." ,.^

^ trial
and gas uiider the I'la€ rrvw . '' br, .̂ ^t 31 , 2012 3"ud^^ > ent entryg th ..

;cQurt acknowledged it was not a final order since motions for class certification and

leave to file a third amended complaint had not been ruled on,

On September 10, 2012, this Cvurt noted that the appeal was premature and

!woufd not be effective until final judgment was entered. Subsequently, on February 8,

12013, the trial court entered an order denying XTO Energy, Inc.'s (successor in
tiriterest in certain rights of Beck Energy Corporation) motion to intervene and granting

plaintiffs-appeilees' motion or class certification.

l^
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XTO Energy, Inc. appealed the separate orders of February 8, 2013, as we!l as

! ithe grant O€ summary judgment of July 31, 2012 {identifed on the notice of appeal by
;F
the trial caurt's decision date of July 12, 2012). That appeal was assigned Appeals

Case No. 13MO2. (On March 28, 2013, this Court issued an order in 93MC32 limiting

XTO to challenging only the order denying interventian.)

Beck Energy Corporation separately filed an appeal from the February 8, 2013

entry on March 7, 2011 That appeal was assigned Appeals Case No. 13Mt73.

Given the above case history, we now address appellant's March 8, 2013

Notice of Potential hion-Final Appealable Orders.

Despite the orders of February 8, 2013 and appellees withdrawal of their motion

ror leave to file a third amended complaint, appellants contend that the July 31, 2012

^udgment entry may not be a€ina! or appealable order. Arguably, the class has not

been defined. Second, certain counterclaims filed by Beck Energy remain pending for

#_ __ ....... ..... ..

Appellant seeks a limited remand to allow the trial court to clearly identify the

^ lass membership and include Ciw.R. 54(B) language to allow this appeal from the July

31, 2012 judgment entry to proceed.

Based on the record of trial court orders filed to date, a limited remand is

ordered for sixty (60) days to allow the trial court to take further action in aid of this

appeal, as identified above, should it deem it appropriate to do so at this point in the

^roceedings.

So Ordered. Copy to caunsel and Judge Ed Lane.

^
5 H J. VU C^VlC^l,

4.
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COMMON PLEAS COURT
MONROE Co , omo

C1yde A. ffiqip^ at al.,

plainm$

N^^

^^ Enmiy ^ipom&rl,

I^^^ndmtx

'7Uftr Of'CAMMCH PLEM-
fONRQE COIIWT`! ONCOa,. ^ ..

2413JUN 10 AN I192 1

^EM ANN ^^SE
CLERK OF COURTS

Case Nox, 2011-345

JudgeEdLaw
Sttdng by Ass' t

Jt? ALEN'T`RY
<i<oxoxboeYxspCaEfsvPCaxxx6YxSxarleYxxxGxRxxYaM1xtive6YaaixxxOwxiteqesYe^eerssxox<oyx¢eaayaedxessexsaYxxeeI xxxaxyYxxxeYafYaxmxqapxtdYlYtleYexxexFCppxQeysnxe

'lh^ ^ e EIYied acdon is before the Court c^n rmnand from The Court of Appeab of

Ohao, S^venffi DlsWet, for ^^ County, Ohlox -Ae Court of Appeals remanded this cm by a

Jud ent Entry fi1ed ^^ Aprfl 19a 2013x ^s reni and is Wted to two assues, Thfs Co€att is to

cleady define the class and review De€bndant' s counter claimsx

On May 6, 2013 this ^owl conducted a pro-ti€al by phone with the ^^^^s fbr the

xespaoUve parties. Themafer, this Cowk ^akred a schedurmg ordor for the fi' of briefs, nat

order has beem complied with,

The fust iwc^c this Cowt must ads€mss is the ddWdon of the class. 'lle PWattlffi assart

tmt t1e:c1ass should be definW to 1nc4uce oU pmons who m lessors of property zn the Staw of

OWoA or vAio am successors ln intemst, under the sftdard f^ oil and ps l^e with the

Defendant, Beek Energy Corpor^^^ known n "°^&T (83)," The Defendant notes ft the

Plaindffi in their amended Motion for C1^ CadfiWion, only sought to have the clas consist

of Monroe County landowners,

For a lawsat to be mainWned as a clas action under Cnvxt2., 23, m identifiable class

Page f^f 4 1cerfify the foregoang to be a true and
correct copy of the rsriginal.

Bef nn R se, Cierk
C an eas urt oe

yB
erk



mwt odst and the defiWtiojm of tho cIan wwt be unambiguous. Wivner ^Wwie , i,

(1988), 36 Ohio 80d 91. A descripdon of a class is sufficiently defmite ifit b administratively

feWbie for the Court to detam^e whetha a particular individual is a member. Hamlfton V.

Ohio Sav. Bank (1998), 82 Ohio St.3d 67. A. tr^ court has wide discretion in dcscrfb€ng a cl^

and can sta spomk msdify a a[m do ° °oza mquesW by a party, as long as the chosen

^^saip#on is u=nbiw^ous ^^ 0* aii plaint°^ ^ ^ ciant1y idatfflabIc„ Rat^ P, B116^

Blamb Artap3sm, 2003 Ohio 3643 ^e DisQ° (Also, see Bau^^^^ v. State Farm Mutual

Atomob^^^ ^^^ano Company (2000), 88 Ohio SL3d 490, where t^ Ohio S ^e Court sm

sponto modified a eim descri.gtion)° In fact the law in Ohio not only perWts but oncowqn a

trial court to modify a class° Konerrzewski v. Cratrt, Inc., 2009 Obio 5827 (P Dist.).

Aw iWy, We Court has diwmtion to demibe the serdfied class an any mmmer which

complies with Civ, R. 23 and the intwpz^ve cue law, nezefore, ft Court homby det ° es

tW dw dcfmitic^ of the class in this action abaU be as follows:

"all persons who m 1 rs c^^^paty in the State of Ohio, or who we
succemors in intma of said icasozs, unsuMard fom aD and l^an with
Beek ^^^ ^orporagon, known as (G&T (93)"' where ^^^ EneW Corporation
has acitbw driUed nor pmpared to drgi a ps/oil well, nor lnduded the property in
^ rilling unit, withira the time period set for^ ^ panigraph 3 of sWd Lean or
t^ere °"

TWs docision, t^ ^our's prior ss^^jud.gment, deo1 .^^^ tmd quiet tide

rclief SpPllcs in Ns ^^ ^^members of the class in existence on September Z9$ 20 3. i, the date

offiiing the o ° ` al class aaflaan complaint in Us acti.om

'f`h,is is the class d.oiineat€on that best serves the ° wts of raWity, judicial wonomy and

justice. Determination of the metabex^ of Ws cim wi1 not be di^cult. This is a clm md

unambiguous class deftition° It will resolve thm 'umm once and for all and prevent of

Page 2 of 4
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numgrous and proftoted Udpt#cm<

The P ° ti^ mk tWa Court to strike t^ Dafmdwt 13ock Ema Cor^orafionAg .^m

and Counter C ° s for being filed out of rWo. The Mfeadanb M^orandwn in Opposition to

^W-ti.^^^ Madon For a Further Oider in Aid of Appeal ^^ out in deW what this Court fuWs to

be an accumfx time line of the ^lcmt dates on this issue. This Court finds ^ ^^k En _

Cotporaion's Answer and Counwr CWma timely filed" However, this Court vecifically

ft.ds tho Da•fen4nVs CSazter Claims for dmlamtory j nt^ pmmment injunction, and

quiet title are moot and ^^j"cata as all oJ`the issues mlsed in the Def t's answer md

couaftz cWms have Wmdy been decided by this Court .in its prior decisions. Tlm Defendant has

fulty "eipated and argued its position in togard, to these issm, Additirawll.Y, Defendant's

countw eWm for estoppei feDs to state a viable claim as the dootrin.ee of estoppel dow not create

a am= of action, it prevents a pmty from raising a claim it wcauld otheMse have=

It is hemby ORDERED _

(1) Ilic class which wu cordfied in the February ^^ 2013 Decision and Orda on

J'1aMffs' Motion for Class "fication is now deAned an followsc

g^^ ^enons who am lessors of,property in the State of
Ohio, or who ^ ssers in. intereg of said ltswrsg
unda a standard fonn afl and gas lease with Beck Energy
Csazpoxafion, known a (G&T (^^^^^ ^^^ Be* ^mgy
Cor,porabc^^ neitha dnUed nor pmpmvd to drill a

oi1 well, nor iWuded the property ia a dxilti^g unit,
within the time period set ftw6 in paraVaph 3 of said Ieme
or th "°

and;

(2) '^e Decision On P " g Motion ofJWy 12, 2012, the Jo€rna1. Enty of Jul.y 3 1,

Page 3 of 4
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2012, thO Dwxslon And Order on PI,I^tffs' mot'on for Ciu.s ^^^on CerlsficatiOn

of February 8, 2013; the DecIsi^n And Order on ?C".I'O'a motissr^ to hitervam of

Febracry 8, 2013, and vny and aII plior Docket and Jo=al ^ntries entered leaeir4

including the decI ^ quiet title and other relief granted therein, shalI apply to

tacIa lmd e+r^^ member oPtI^ ootned cisn$ and

(3) The Answer and ^ounterckfms of the Defcndmt m moot in as much as the

Iwues Ws^ therein aTe now moot and rwjudicau; and

(4) The i^oumal Entry of 3uIy.31, 2012 is a final appeWaNe order and is no just

rown for dets.y,

(5) Thf s JomnW Entry is a final appealable order and tkm is no jus^ reason for deIay

ALL OF ^CH IS ORD AND ADJUDGED .^^^ORDINGLY,

ENTER AS OF ^^^ OF MINCya

Judge

^. ^^^mey It^^^hoc1^urz
Aftor^^ Zurskows ' ^ves
Attomey KIncaWraylcar
Anomey Ab#cft
Attomay Pet^
^^mey Poffis

Page 4 of 4
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t°GURTOFCOMMON PLEAS
e`QNR®E COUhTY, OHfO

E= i `;:' 1

2013 JUN 24 PN 2: 26

CLERK OF COURTS

IN THE COURT OF COMMON PLEAS
MONROE COUNTY, OHIO

;̂  a
J< ^8
N^ ^A^N
N'

Wm zh
W^= ^ i

CLYDE A. HUPP, et al. )
)

Plaintiffs )
)

vs. )
)
)BECK ENERGY CORPORATION
)

Defendant )

CASE NO. 2011-346

JUDGE ED LANE

MOTIf,►N OF P N'TIFFS FOR

D WOLISHMENI OF
M O OF SERVICE

Now oome Piain °, by and through counsel, and respectfully move the Court:

(1) to approve their proposed Notice to all members of the piai ' class (hereinafter

"Classl certified herein, and (2) to establish the method by which said Class is to be

provided ' no#ice as to the existence of this iawsuit and their rights and options as

Class members. A copy of the proposed Notice Is attached as Exhibit A.

Respectfully submitted,

-4

li

^

Richa , Jr. 007978)
Mark ® chock (0029823)
SLATER & ZURZ, LLP
One Cascade Plaza, Suite 2210
Akron OH 44308-1135
(330) 762-0700
Fax : (330) 762-3923

l certify the foregoing to be a true an
correct copy of the original, rrlroD ^SlaterZU GOm

0 n Rose, Cle
C Attorneys for Plainffls® n Pleas Co rt Mo e C., Ohio
y

Clerk



EMO M UM IN SUPE T OF OTION

1. PERTi ENT FAC']•3 ® P O919Q^ & MKGROUND

Plaintiffs brought this action king a deciaration that certain form oil and gas

lea entered between Ohio landowners and Defendant Beck Energy Corporation

(Beck) are void, and quiet titie relief. On July 31, 2012, the Court granted the piain# °

motlon for summary judgment. Joumal Entry, July 31, 2012.

On February 8, 2013, this Court certified this case as a Civ.R. 23(B)(2) class

dJS ^a 8
J< $„,
^1 ^ p^ «^^
tV^ N$h

^y^ae®.1$ ^
.4 v ts4

ti
RogM

fi
Faa o o0.^w -

action. Decision and Order on Plain ° Motion for Class Action Certification at 15-16.

The Class includes °landowners in Ohio who executed leases with [Defendant] Beck

[Energy Corporation] where Beck did not drill a well on their property.« !d. at 2. Beck

timely appealed that order. By a judgment entry filed on April 19, 2013, the Court of

Appeals remanded this case so that this Court could, inter alia, cieariy define the Class.

Joumal Entry, Monroe County Court of Common Pleas, June 10, 2013.

By its Joumal Entry flled June 10, 2013, the Court defined the Class as foll .

ail persons who are lessors of property in the State of Ohio, or who are
successors in Interest of said I ors, under a standard form oil and gas
lease with Beck Energy Corporation, known as [«]G&T (83)", where Beck
Energy Corporation has neither drilied nor prepared to driil a gas/oil well,
nor included the property in a drifiing unit, within the time period set forth
in paragraph 3 of said Lease or thereafter.

Id. at 2.

The Court further provided that "this decision, this Courts prior summary

judgment, declaratory judgment and quiet tiUe relief applies in this case to all members

of the class in existence on September 29, 2011, the date of filing the oiiginal class

action complaint In this action.° Id. As this Court observed, the determination of class

2



members will not be difficult, as the Class has been clearly and unambiguously defined.

Id.

No notice of this I uit has been given to the Class. However, in that Beck mails

quarterly "delay rental" payments to its lessors on whose land no well has been drilied,

the names and addresses of the Class members are readily ascertainable from Beck's

records. Plain ' now seek approval of their proposed Notice to Class members, and

further request that the Court establish the method by which notioe is to be delivered.

lls LAW AND ARQU ENT

Notice to class members in a case certffied pursuant to Civ.R. 23(B)(2) is not
EL 1: m
"J

i
r n

N ul «$^no ^
^-'iW^
^o

tWw- 6., o o1".

N<

expressly required. See Civ.R. 23(C)(2); Intl. Union, United Auto., Aerospace, and

Agriculturai Implement Workers, 497 F.3d 615, 630 (61 Cir. 2007); Penland v. Warren

County Jail, 797 F.2d 332, 334 (0h Cir. 1986); Alexander v. Aero Lodge No. 735, Intl.

Assn. of Machinists and Aerospace Workers, AFL-CIO; 565 F.2d 1364, 1373 (e Cir.

1977). However, it is within the court's discretlon to order that no#ice be given in a Civ.R.

23(D)(2} case:

In the conduct of a° s to which this rule applies, the court may make
appropriate orders * * * requiring, for pr cluon of the members of the
class or othennrise for the fair oonduct of the action, that no4ce be given
in such manner as the court may direct to some or all of the members of
any step in the ac4on, or of the proposed e nt of the judgment, or of the
opportunity of members to signify whether they consider the
representation fair and adequate, to intervene and present claims or
defenses, or othe ' to come Into the action[.j"

Civ.R. 23(D)(2). In Sweet v. Gen. Tfie & Rubber Co., 74 F.R.D. 333, 337 n.12, the court

observed that while prejudgment notioe may not be required, it is within the court's

3
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discretion "to order the giving of notice at some later dme, i.e. if the plalntiffs prevail on

the merits."

In non-class action litigation, Civ.R. 58(B) requires that upon signing a judgment,

a $s p
9,J< vg

o^P'ryl

N^ N+^°

W

ZSZ^<

the court order service of notice upon the parties In the manner prescribed by Civ.R.

5(B). Civ,R. 5(B) permits service upon rep nted parties by serving their counsel. In

this case, aithough the attorneys for both the named plain tiffs and the Class have notioe

of the judgment and the status of this case, Class cou nsel cannot readily inform Class

members because the names and addresses of the vast malorety of Class members are

not known.

In class acdon litigation, the trial court "must act as the guardian of the rights of

the absentee class members." Reliable Money Order, Inc. v. McKnfght Sales Co., 281

F.R.D. 327,337 (E.D. Wis. 2012).

Providing adequate class notice is among the "important * * * fiduciary
duties shared by counsel and the court" and "ensures that absentee class
members have knovAedge of proceedings In which a final judgment may
directly affect their interests."

Rowe v. E. f. du Pont de Nemours and Co., D. N.J. Nos. 06-1810 (RMB/AMD), 06-3080

(RMB/AMD), 2011 U.S. Dist. LEXIS 96450, *24 (Aug. 26, 2011). See also G nfield

v. Villager Inds., Inc., 483 F.2d 824, 832 (3d Cir. 1973); Holland v. Goodyear Tire &

Rubber Co., 75 F.R.D. 743, 747 (N.D. Ohio 1975).

With respect to Civ.R. 23(B)(3) cases, the rule provides for "the best notice

practicabie under the circumstances, Including Individual notice to all members who can

be Identified through reasonable effort." Civ.R. 23(C)(2). Where the names and

addresses of class members of the class can be easily ascertained, due process

4
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dictates that the best notice practicable under the circumstances would be individuai

notiee. Larson v. AT&T Moblftty LLC, 687 F.3d 109, 126 (3d Cir. 2012), Where class

members have an ongoing business refatjonship with the defendant, it is not uncommon

fbr a mailing list to be compiied from the defendant's wrds. E.g., Larson at 126-30;

Mamula v. Satralloy, fnc., 578 F.Supp. 563, 572 (S.D. Ohio 1983).

ln the instant case, judgment has been granted in favor of both the named

3
^< 8

Qn

N^

aozn
W> ŷ' zg^

Z O ^ ^ 1p

ry ^ o

individuai plai s and the Class. Without notice of this case, Class members cannot

decide whether to exercise their rights under Civ.R. 23(D) nor determine how best to

utilize or protect their mineral rights.

Plaintiffs do not know the names and addresses of all members of the Class, or

in which counties they reside. in that Beek mails quarterly delay rental payments to

every lessor upon whose land no well has been drified, a list of all Class members

should be easily ascertainable from Beck's records. Aithough this Court has declined

to require Beck to produce more extensive discovery as to its lessors, PfaintifFs herein

submit that the list Beck uses for the mailing of delay rental payments, containing Class

members' names and addresses-and only Class members' names and addresses-

would be the most expedient basis for determining the identities of all Class members.

5
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ft is criticai that absentee Class members have knowledge of ftim proceedings,

in which final judgment direcffy affects their intere p t notice pra bte under

the circumsta s" herein would be individuai not'm, served by mail upon each Class

member. Accordingly, Piaintiffs respectfully requestthatthe Court approve the proposed

Notice attached as Exhibet A, and establish the procedure by which notice is to be

provided to each Class member.

in that only ck has a readily accessible list of the Class members' na ' and

add , Piaintiffs request that Beck be required to make available said list under

a$
8

N^ ^o
N^ I

®

^ ^ ^d
w£ 9 i=^^z ®W^

such terms as the Court deems just and proper.

Respectfully submitted,

ichard V. Zu 78)
Mark A. R 29823)
SLATER & ZlJRZ, LLP
One Cascade Plaza, Sude 2210
Akron OH 44308-1135
(330) 762-0700
Fax: (330) 762-3923
tzummsiateraurz.com
mro h siatmrzurz.com
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CEE{ FICATE QF SMICE

I hereby certify that a copy of the foregoing Motion and Memorandum in Support

by ordinary U.S. mail on this ^day of June, 2013, upon thefollowing:

Scott M. Zurakowski
KRUGLIAK, WILKINS, GRIFFITHS
& DOUGHERTY
4775 Munson St. NW
P.O. Box 36963
Canton OH 44735-5963

Attomey for Defendant

,
^ ?_i ^ 8 ^

o
NZ aaRn

^u °?,2
IX4 W oo
W a o &g^

U)^

V. Zurz, Jr. #0007978
for Plaintiffs
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If you own land in Ohio that is subject to an oii and gas lease with Beck
Energy Corporation, and ii' Beek Energy has not driiled a well on your

land, a class action lawsuit may affect your rights.

A court authorized this Abdw. This fs not a soifcitAtton from a fawyer.

Ohio landowners have sued Beck Energy Corporation, claiming that a certain form lease,
designated "Form G&T (83)," violates public policy and is void.

The Court has allowed the lawsuit to be a class action on behaif of all Ohio landowners:

(1) whose land is subject to the "Form G&T (83)" lease wfth Beck Energy, if

(2) Beck Energy has not driiied a weil wfthin the time period specffW in
paragraph 3 of the lease, and

(3) the time period specifled in paragraph 3 of the iease expired on or before
September 29, 2011.

• The Court has ruled that these leases, identfied as "Form G&T (83)" ieases on the first
page just above the date and the lessors' names, are void bemuse these leases can be
extended indeflniteiy even if Beck Energy never driiis a well on the landowners' property.

• The Court has also ruled that Oum leases are forfefted because Beck Energy breached
the implled covenant to reasonably develop.

• Beck Energy has appealed the Court's rulings that the leases are void and forfeited, and
that this case can be a class actlon. This means that the Court°s rulings couid be
overtumed at some point in the future.

• Class members wiil be notified of the Court of Appeals' ruling.

• The Limuftseeks oniy "equitable" reiief-a d raWn t#at ck Energy form iea are
void, and •quiet title" reiief removing the Beck Energy leases as an encumbrance on titie
to class members' land, thereby enabling ciass members to enter new leases
Energy or any other company of the ciass member's choice, or to not enter into a kose.

• No money damages have been requested in the i uit, because successful resolution of
the i uit wiii enable class members to bargain for new leases that could resuk In higher
up-front payments and higher royaltles than what is provided for In the Beck Energy leases.

What you must do:

Contact the attorneys identified below as "class counser' if there Is a better address at which you
would prefer to rwelve notices conceming this lawsuft.

` ti t?!PRy a.:
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Landowners who fit within the descaiption of the ciass are automaticaiiy Included as class members
In i uit. You do not have to do anything to remain a member of the dass, nor can you "opt
ou#" of the dass:

You wifi automatcaity rowive no6ce of future court decisions that directly Impact on whether the
®Form G&T (83)" Beck Energy leases are void or valid.

You wiil automatically receive notice if a higher court agrees that this case can remain a ciass
action, or whether a higher court decides that this case cannot be a class action.

For her information on the uit or your rights at this stage of the case, please contact the
attomeys representng the d ("ciass counsel"):

Richard V. Zurz, Jr., Esq.
Mark A. Ropchock, Esq.
SLATER & LLP

One Cascade Plaza, Suite 2210
Ak'ron OH 44308-1135

(330) 762-0700 OE? (800) 297-9191
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IN T. COURT (DF - S^N PLFAS
, ~E CO e Otatf

CLYDE A. HUPP, et al.,

Plaintiff's-A . txs, CASE N{?. 2011-345

VS. R7DGP, ED LANE
(Sitttft$ by ass.igrsmeat)

BECK ENERGY CO TION,

DC ^^81t.

Notice is horeFly given that Defendant, Beek Energy Coaporation, by and through

the uti 'gned counwl, hemb,q appeals to the Court of Appeds, Monroe County, 4hio, Seventh

Appellee Distriet, fiam the JowiW Eaa.#y of the Monroe County Court of Common Pleas, in

Can No. 2011-345, entemd cq.Sude 10, 2013. A copy ofthe Jommal Entry is attached hereto as

ExWt " A request for tbe.fa31 record bss beea E&d, wi.th this Notice of AppeaL

R4 'Vidf+114k( .
Swtt M. bvako: 0), of
KRUt3LiAK, , GRIFFTMS
& LK'DU^ MTY CO., L.P.A.

4775 Mi6 Shvd NWIP.O. Box 36963
Centon,.tahao 44735-6963
Fbooo: (330) 497-0700fPax., (330)497-4sD20
szurakowso@kwed.com
A1 r)RNEYS Fl'3R DEFENDANT-APPELLANT
BECK ENitROY CORPORATION

flo^7^^fl f 7^^5.^12

t:0}^RT t9F CAMmQ" Pg, ^5
ONROE CO^NTY 0^4

^'.':_. -

,M13 Ja -3 Fn 2:34

BETl{ AxN R4SE
CI.ERK DF COURTS

. <a

I cariify the forogo4ng to be a true aod
correct copy of the original.

Bet ^r; Rose, Clork "'
C m ^^^ as^r#, r^a^ C . ^

y ^
^^'^ erk
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I hereby ee7tify tlaat a c°opy of the foregoiaag wes sW by Ordinary U.S. lvtaal this

day of Jolp 2013, to:
p, e

A. RqxhoakUfwk
^y. . siga 41arZ; P.,P

^ Suite 2210
Airon, 6640$-1135

Clair B. Dickinson
Brouse MCDOVMH
39,8 S. Sunte 500
Abon, ttbia 44311' .

wmm J.1'ay.tor
° "d, "I'^ltar,^ Geyer

50 North ^ -S
ZAncsville, Mo 43701

Ik
Scott lvf zurao, {,/), of
KAUC#i. ' G .fiS
& DdU L.P.A.

AT̂̂lq'O YS . Yy3̂y^

&^V
^ ^^A.y N'"°APl'EL1,AlV'f

BECK ENMOY -8uRA.d,.V1+T

JamesW. Peters.
Petm Law OfffcwCo.,
107 VWest Cmurd SbW
W eld, Ohio 43193

Richard V. Zwz,1r.
Slater & Zum LLP
One C e Plaza, S!jita 2210
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bETH ANN ROSE
CLERK OF COURTS

IN THE COURT OF COMMON PLEAS
MONROE COUNTY, OIHIO

CLYDE A. RUPP, et al.,

Plaintiffs,

vs.

BECK ENERGY CORPORATION,

Defendant.

CASE NO. 2011F345

JUDGE ED LANE
(Sitting by Assigtunent)

' OEFE BECK ENERGY CO O TIONIS MEMORAMUM IN
OPPOSfflON TO P FS' MOTION FOR APPItOVAL OF NOTICE TO

CLASS AND EST' LIS NT OF --- -----METHOD OF &ERVICE

Now comes the Defendant, Beck Energy CoMorati®n, (hereinafter "Beck

Enere), by and through the undersigned counsel, and files this Memorandum in Opposition to

PlainfiWs Motion for Approval of Notice to Class and Establishment of Method of Service

(hereinafter "Plaintiffs' Motiotf).

incorporated herein by reference.

A Memorandum in Support is attached hereto and

Respectfiffly submitted:

Ml
a 161
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^I^rk szuralco,wski@,kwgd:com
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____ 1VI® SUPPORT OF OPPOS ON

I. RODUCTION/S RY

Plaintiffs seek to have this Court approve their proposed Notice about the

litigation, to all members of the Plaintiff class (here° r"Class"), and to establish the method

by which said Class is to be notified about this lawsuit regarding their rights and options as Class

members. The Court must deny Plaintiffs' Motion based on four separate and distinct reasons, t

First, Civ. R. 23 does not require any notice to be given to Class members because the Class

sought and was granted declaratory relief. As a Civ. R. 23(B)(2) class action seeking declaratory

relief, no notice is required to be given to the Class. Second, the Court must deny PI °' s'

Motion because it does not have jurisdiction to address issues of notice and/or the method and

manner or the service of said notice. Third, Plaintiffs' Motion is simply premature as Beck

Energy filed a Motion for Stay seeking to stay the Court's decisions concerning Pl '' s'

Motion for Summary Judgment, class certification and class composition. Finally, any notice to

the Class, at this time, would confuse Class members and result in an unnecessary and costly

expense to Beck Energy.

II. LAW GU NT

A. Civ. R. 23 does not reauire notice to Class members.

Civ. R. 23 does not require any notice to Class members since Plaintiffs'

Complaint seeks to have the Court declare the Beck Energy GT 83 oil and gas lease void. See

Pl °' s' Second Amended Class Action Complaint at Count I. Also, Plaintiffs' Comp ' t

does not seek monetary d s. Id.

1 In responding to P'' ' Motion for Approval of Notice to Class and Estab ' ent of Method of Service,
Defendant does not waive its apment that the Court improperly certlfied a class action in violation of the nale
qWng one-way Intervention.

(00605302-2/22585. 12) 2



Civ. R. 23 reco ° s two distinct types of class action cases. Civ. R. 23(B)(2)

classes require injunctive or declaratory relief to be the primary relief requested. Civ. R.

23(B)(3) classes generally seek monetary dainages. Whether Class members are entitled to

notice and the ability to opt out of the Class is dependent upon the type of relief sought.

The requirements under Civ. R. 23(B)(2) and (B)(3) are distinctive because of the

policies suppo ' each provision, as well as Civ. R. 23(C)'s notice and opt out provisions. Civ.

R. 23(B)(2) is designed for situations where the Class members, as a whole, request declaratory

or injunctive relief, and that relief is the pfi mary relief sought. "Certification under the rule that

allows for class actions requesting injunctive relief is dependent upon the form of relief prri ° y

sought; thus, if injunctive relief is merely incidental to the p rhnary claim for money damages,

' cattion under the rule is inappropriate." Blankenship v. CFMOTO Powersports, Inc., 166

Ohio Misc.2d 21, 2011-Ohio-6946, 961 N.E.2d 750, 152.

Monetary darnages may be requested as relief under Ohio Civ. R. 23(B)(2), but

the declaratory relief must be the primary relief. Wilson v. Brush Wellman, Inc., 103 Ohio St.3d

538, 2004-Ohio-5847, 817 N.E.2d 59, 117. Thus, the Court requires a ce ° level of

cohesiveness between the Class members that goes beyond the requirements of Ohio Civ. R.

23(B)(3). Id. at ¶24, 817 N.E.2d 59. This increased level of cohesiveness required is partially

due to the inability of its Class members to opt out of the Class. Id. These (B)(2) Class members

are bound by favorable and unfavorable decisions by the Court, thus the need for an additional

cohesiveness req ° ent reco ° d by the courts. "[Tjhe cohesiveness requirement enunciated

by both this court and the Supreme Court extends beyond Rule 23(B)(3) class actlons. Ind a

(b)(2) class may require more cohesiveness a (b)(3) class. This is so because in a (b)(2)

action, unnamed members are bound by the action without the opportunity to opt out." Wilson,

{ 5302-2/22585.00-0012} 3
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supra, at ¶24, 817 N.E.2d 59, citing Barnes v. Am. Tobacco Co., 161 F.3d 127, 142-143 (3rd Cir.

1998).

Pursuant to Civ. R. 23, (B)(2) classes are not required to receive notice and they

are not permitted to opt out of the class. However, P' °' cl ° that said notice is necessary

because "without notice of this case, Class members cannot decide whether to exercise their

rights, nor det ° e how best to utilize and protect their mineral rights. (Plaintiffs' Motion at

p. 5). Plaintiffs' reasoning is baseless as the Class members are bound by the judgment of this

Court. In other words, there is absolutely no decision for the Class members to niake or rights of

the Class members to be exercised. The Class members cannot opt out of this Court's decision.

Plaintiffs' Motion, filed under the 'se of the Notice and Method and Manner of Service, is

really an attempt by Plaintiffs' counsel to now financially profit by contacting Clas members

and inducing them to sign an exorbitant Fee Agreement, for the marketing and sale of the Class

members' lease rights. As Plsintiffs admit in Plaintiffs' Motion, notice to Class members in a

case certified pursuant to Civ. R. 23(B)(2) is not required. (Plazaitiffs' Motion at p. 3). On this

basis alone, the Court must deny Plaintiffs' Motion.

B. The Court lacks iurisdiction to decide Plain ffR' IViotion becanse Beck
EneMy am® ed " Court's J& 12, 20i2. and Jnh ► 31. 2012. JudMent
Entrnes: this Court's Febauard 8. 2013. Jud ent Entrv; and tliis Conrt's
June 10. 2013. Jud ent Entrv.

On August 28, 2012, Beck Energy appealed this Court's Judgrnent Entry granting

P' tiffs' Motion for Summary Judgment. Thereafter, on March 7, 2013, Beck Energy filed its

Notice of Appeal of this Court's decision cer'' g the class. Finally, on July 3, 2013, Beck

Energy filed its Notice of Appeal of this Court's decision defuung the Class. As a result of these

pending appeals, the Court lacks jurisdiction to ente ' Plaintiffs' Motion since the Motion

does not present a collateral issue for the Court's dete ° tion.

(5302-2 / 22585.00-0012) 4



First, this Court was divested of jurisdiction once Beck Energy filed its Notices of

Ap ."[WJhen an appeal is pending, the trial court is divested of jurisdiction except to take

action in aid of the appeal ***" Garcia v. Wayne Homes, LLC, 7th Dist. No. 2002 CA 35, 2 -

Ohio-7286, ¶3, qiting Howard v. Catholic Social Serv. of Cuyahoga Cty., Inc., 70 Ohio St.3d

141, 146, 637 N.E.2d 890 (1994). The purpose of the court of appeals' limited remand, on April

19, 2013, was for that specific purpose - to aid in the appeal - by providing cl ° cation of class

membership and addressing Beck Energy's pending counterclaims in order to render a final

appealable order. The court of appeals gmnted the Court no additional jurisdiction other

what was specifically set forth in its Judgment Entry. Therefore, the Court may only take such

action as is permitted by the limited remand. Addressing PlaintilTs motion, after notices of

appeal have been filed, is clearly not within the Court's jurisdiction for purposes of the limited

remand.

Second, a trial court is not periWtted to take any action that is "inconsistent with

the reviewing court's jurisdiction to reverse, modify, or affum the judgm.ent." Rather, the trial

court's retained jurisdiction concerns only collateW issues such as contempt, appoilltment of a

receiver, and injunction. Faubel v. Faubel, 74 Dist. Nos. 05-MA-101, 05- -210, 2006-Ohio-

4679, ¶58. Id. As this Court recopized in denying Plaintiffs' Motion to Compel discovery, in

order to obtain information needed to communicate with Class members, granting any motion

which would permit such contact at this point in the litigation would be inconsistent with the

court of appeals' jurisdiction since one of the issues on appeal is whether this Court properly

cerdfied a class. If the court of appeals d ° es the Court erred in certifying the Class, and

reverses the Court's Decision and Order, there will be no need for Plaintiffs to contact the

potential Class members.

(00605302-2 / 22585. 12} 5



Plaintiffs filed this Motion in response to the Court's Judgment Entry of June 10,

2013, de ' g the Class and the Court's February 8, 2013, Judgment Entry ce °' g the Class.

Beck Energy appealed both of those decisions to the Seventh District Court of Appeals and, as a

result, this Court is divested of jurisdiction since Plazn °' Motion does not concern merely a

collateral issue.

C. Anv d° ion bv thiffi Court DrYor to rul ing on Beck Eaerue►'s Motion for Stav
would be nremature, confusmg and ult in unn an costs ffor Beck
Ene .

On July 8, 2013, Beck Energy filed a Motion for Stay seeking to have this Court

stay enforcement of three judgment entries entered by this Court. Specifically, Beck Energy

sought to stay the enforcement of this Court's Judgment Entry dated July 12, 2012, and July 31,

2012 - gmnting Plaintiffs' Motion for Summary Judgment; this Court's Judgment Entry dated

February 8, 2013 - certi ° g the Class; and this Court's Judgment Entry dated June 10, 2013 --

de ° g the Class. Any decision on Plaintiffs' Motion is premature for several reasons.

First, should this Court gmnt Beck Energy's Motion for Stay, Plaintiffs' Motion is

moot, pending the outcome of the three appeals. Second, if this Court grants Plaintiffs' Motion,

the result would confuse Class members and create unnecessary costs to Beck Energy, in light of

the fact that Beck Energy's Motion for Stay could potentially render the Notice moot, not to

mention the finiher confusion which would result, depending on the decisions from the Seventh

District Court of Appeals.

Third, granting Plain ' s' Motion could also result in additional litigation

con ° g the rights under the Beck Leases given any fiuther entries by this Court or the court

of appeals concerning a stay of execution, or the effect of the doc ° e of lis pendens or the effect

and validity of any subsequent leases negotiated by potential piain ° s. Furthermore, as this

Court is aware, it is comrnon for oil and gas leases to contain warrants of title conceming a

{ 5302-2 / 22585.00-0012} 6



lessor's ability to enter into an oil and gas lease, which would potentially be breached upon

si ° g if a potential Class member were to negotiate and enter into an oil and gas lease prior to

a decision from the court of appeals, potentially causing additional litigation and unnecessary

expense to potential Class members.

Any notice by the Plain °, at this stage in the litigation, is simply premature and

would result in confusion to the Class members. In addition, it may result in Beck Energy

paying for notice to the Class members unnecessarily, depending upon this Court's decision on

Beck Energy's Motion for Stay and the Seventh District Court of Appeals' decision on the

pen ° appeals. Finally, any notice by the Plaintiffs has the ability to cause needless expense

and litigation invol ' potential Class members as well as third purlies.

D. Pl "°' atteannt to reauest a co®v of Beck Ene 'a delav rental ®a ent
iist is nothing inore th attem®t to circuwvent tbia Court's Jud ent
Entlv denvina Plaintiffs' Motion to ComneL

Plaintiffs' suggestion that they would be satisfied with this Court orde ° Beck

Energy to disclose its delay rental payment list is nothing more an attempt to circumvent the

Court's Judgment Entry denying Plaintiffs' Motion to Compel. On April 30, 2013, Plaintiffs

requested that Beck Energy be compelled to produce certain documents, incl ' g, among other

things, a copy of every oil and gas lease conc ° g realty located in Ohio. Beck Energy filed its

Memorandum in Opposition cl '' g that since all pending decisions made by the Court had

been appealed to the Seventh District Court of Appeals, this Court was divested of jurisdiction

and could not rule on Plaintiffs' Motion to Compel. On May 31, 2013, this Court denied

Plaintiffs' Motion stating: Court does not find the Motion to Compel and Request for

Production of Documents to be well taken and hereby orders the same DENIED."

Furthermore, Plaintiffs' disingenuously state in their Motion that "only Beck has a

readily accessible list of the Class members' names an addresses." However, each Ohio County

{00605302 2 / 22585.00-0012} 7



Recorder's office main ' a publically available list of the any Class members' names and

addresses, as each appear in the Beck Energy leases of record.

Despite this Court's Judgment Entry denying Plaintiffs' Motion to Compel, and

the public availability of this information, Plaintiffs' yet again seek information from Beck

Energy that this Court has previously dete ° ed is not needed at this time because it no longer

has jurisdiction over these matters.

E. Should this Cour°t mt Plain °' 11lfotion. anv n4tiee should anelude a
ststement f ez lA tion Slat r aad Zurz's fee a ment and t3s,ardim
pendexts.

If this Court grants Plaintiffs' Motion, Plaintiffs' proposed Notice should be

amended to include:

• A statement of explanation regarding Slater & Zurz's fee agreement

cautioning each potential plaintiff to consult with independent counsel;

and

• Notice of Iss pendens.

Plaintiffs' proposed Notice fails to include two very important statements, which

each class member should know. First, Plaintiffs' fee agreement would result in any class

member paying Slater & Zurz 30% of any lease si ° g bonus; paying Slater & Zurz an

additional 20% for the renewal of said lease; and assi ' g to Slater & Zurz a 2°/® royalty interest

on any oil and gas income generated for the lifetime of any well drilled on the client's property

("e.g., if client signs a lease to receive a gross 15.5% royalty, less 2% royalty to attorneys, equals

a net royalty to client of 13.5%." See Fee Agreement at paragraph 2, attached hereto as Exhibit

KA9f,.

Exhibit "A" includes as an exhibit Case No. 2012 01 0275, captioned Beck

Energy Corporation v. Richard Y. Zurz, Jr., et. al., filed in the Summit County Court of

{ 5302-2 / 22585. 12} 8



Common Pleas. In that case, at no time did Slater & Zurz or any defendant to said action deny

the authenticity of said fee ment, nor deny requesting potential clients to execute said fee

agreement. While Slater & Zurz cl ' s that its litigation is nothing more than an attempt to

break an oil and gas lease, with no fuiancial interest, this could not be finther from the buth .

Class members would be required to pay Slater & Zurz 30% of any lease si a` g bonus, an

amount that is six times the normal and customary market rate for such a tmmfion; require

Class members to pay Slater & Zurz an additional 20% if and when the lease renews; and require

each landowner to permanently assign to Slater & Zurz 2% of the royalty on all oil and gas

produced by the well. Such a hook is some ° g this Court should require to be provided to

Class members, in order to protect them from Slater & Zurz's fee agreement. Plaintiffs' cite

Reliable Money Order, Inc. v. McKnight Sales Co., 281 F.R.D. 327, 337 (E.D. Wis.2012) for the

proposition that a trial court "must act as the guardian of the rights of absentee Class members

[sic],"2 which quote Beck Energy agrees should govem any notice given now or in the future to

potential Class members con ° g any fee arrai ent that may be presented by counsel for

Plaintiffs.

It is abundantly clear that Plaintiffs' motivation in filing the Motion for Approval

of Notice to Class and Establishment of Method of Service is p' 'ly to circulate and secure

engagement letters requiring Class members to pay Slater & Zurz 30% of any lease si ° g

bonus; 20% if and when the lease renews; and to permanently assign to Slater & Zurz 2% of the

royalty on all oil and gas produced by the well.

Z Although not properly cited as such in Plaintiffs' Motion, said quote was the court in Reliable quoting Greenfteld
v. Yillager Indus., Inc., 483 F.2d 824, 832 (3rd Crr.1973), which in full provided: "R sibility for compliance is
placed prWuwfly upon the active participants in the lawsuit, especially upon co 1 for the class, for, in addition to
the normal obli 'ons of an officer of the courk and as counsel to parties to the litigation, claas action counsel
poness, In a very real sense, fiduciary obligations to those not before the court. The ultimate responsibility of
cour,te is comnai to the district court in whom, as the guardan of the rights of the absmtca, is vested broad
adminisbafive, as welt as adjudicative, power." (Emphasis Added.) (fiftmal citations omitted) Id at 832.

(5302-2/22585.40-0012) 9



In addition, Class members should be notified of the doctrine of lis pendens, as

this Court's un lyzng decisions re ' on appeal and subject to the decision of the Seventh

District Court of Appeals and also the Ohio Supreme Court. Should the Court find Notice to

Class members appropriate at this state of the proceedings, Beck Energy has attached, as

Exhibit "B", its proposed Notice.

III. CONCLUSION

For the foregoing reasons, Beck Energy respectfully requests that this Court deny

Plaintiffs' Motion for Approval of Notice to Class and Establishment of Method of Service.

Respectfully submitted:

A^U
n • ^ ^

Scott M. Z ow (0069040), of
KRUGLIAK, S, G THS
& DOUGHERTY CO., L.P.A.

4775 Munson Street, N.W./P.O. Box 36963
Canton, Ohio 44735-6963
Phone: (330) 497-0700/Fax: (330) 497-4020
szurakowski@,kwgd.com
ATTO YS FOR DEFENDANT
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PROOF OF SERVICE

A copy of the foregoing was served on July 9 2013, pursuant to Civ.R.

5(B)(2)(c), by mailing it by United States mail to:

James W. Peters
Peters Law Office Co., L.P.A.
107 West Court Street
Woodsfield, Ohio 43793

Kevin C. Abbott
Nicolle R. Bagnell
Reed Smith LLP
225 Fifth Avenue, Suite 1200
Pittsburgh, Pennsylvania 15222

Mark A. Ropchock
Richard V. Zurz
Slater & Zurz, LLP
One Cascade Plaza, Suite 2210
Akron, Ohio 44308-1135

William J. Taylor
Kincaid, Taylor & Geyer
501vorth 4' Street

esville, Ohio 43701

'A

f®r°^^,
Scott M. Zurakow&j (0069040), of
KRUGLIAK, WILKINS, GRIFFITHS

& DOUGHERTY CO., L.P.A.
ATTO YS FOR DEFENDANT
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EXI4iB

If you own land In Ohio that Is subject to one certain oll and gas lease form with Beck Energy
Corporation, and If Beck Energy has not drilled a well on Vour land, or a well that unitlzes a portion of

your land for the purposes of oil or gas production, a class action la It may affect your rights.

A court authorized this Notice. This is not a solicitation from a lawyer.

Four Ohio landowners have sued Beck Energy Corporation, claiming that a certain form lease,
designated "Fonm G&T (83)," violates public policy and is void. The Court's ruling extends only
to the specific "Fomn G&T (83)" lease, and does not include or affect any other lease form
currently in place with Beck Energy Corporation, or any form used by any other oil and gas
producer.

• The Court has allowed the lawsuit to be a class actlon on behalf of all Ohio landowners, defining
the class as:

o"All persons who are lessors of property in the State of Ohio, or
who are successors in interest of said lessors, under a standard
form oil and gas lease with Beck Energy Corporation, known as
(G&T (83)) [sic], where Beck Energy Corporation has neither
drilled nor prepared to drsll a gas/oil well, nor included the
property in a drilling unit, within the time period set forth in
Paragraph 3 of said L.we or thereafter."

• The Court has ruled that these leases, identified as "Form G&T (83)" leases on the first page just
above the date and lessors' names, are void because these leases can be extended indefinitely
even if Beck Energy never drills a well on the landowners' property-however, the Court°s ruling
is limited to only those leases upon which no well has been drilled and to which there are no

alterations to the "Form G&T (83)" language by hand-written or type-written alterations
thereto.

• The Court has also ruled that these leases are forfelted because Beck Energy breached the
implied covenant to reasonably develop.

• Beck Energy has appealed the C:ourt's rulings to the Seventh District Court of Appeals that the
leases are void and forfelted, that the leases contain any implied covenants and that this case
can be a class action. The appeal of the Court's rulings remains pending, and therefore, this
means that the Court's rulings could be overturned at some point in the future.

• Class members will be notified of the Court of Appeals' ruling.

o The lawsuit seeks only "equitable" relief-a declaration that Beck Energy form leases are void,
and "quiet title" relief removing the Beck Energy leases as an encumbrance on title to class
members' land, thereby enabling class members to enter new leases with Beck Energy or any
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other company of the class member's choice, or to not enter Into a lease. No money damages
have been requested or granted in the lawsuit, because successful resolution of the lawsuit will
potentially enable class members to bargain for new leases that could result in higher up-front
payments and higher royaltles than what is provided for In the Beck Energy leases.

• The Court desires to advise any landowner potentially affected by the class action suit that they
have no further obligation to the law f)rm of Slater & Zurz, and that any lease negotiations that
may occur when and If the Seventh District Court of Appeals affirms the Court's ruling do not
need to be negotiated by Slater & Zurz.

• The Court further desires to notify those landowners potentially affected by the class action suit

that the law firm of Slater & Zurz has previously requested such landowners to enter Into a fee

agreement that provides that in exchange for negotlating an oil and gas lease, Slater & Zurz is to

recelve 30% of any lease signing bonus, 20% of any subsequent payments or renewals, and

requires all landowner-clients to assign to Slater & Zurz 2% of any and all royalties to be pald

pursuant to the lease for as long as the lease may last (e.g., If client signs a lease to receive a

gross 15.5% royalty, less 2% royalty to Slater & Zurz, equals a net royalty to client of 13.5%), plus

charging each client for all reasonable expenses Incurred by Slater & Zurz. The Court cautions all

landowners to consult with Independent counsel regarding the agreement terms offered by

Slater & Zurz in order to assure each landowner that such terms are favorable, fair and

consistent with fees charged by other Ohio law firms or other Ohlo attorneys for such services.

• The Court must caution each landowner that Is potentially affected by the class action decision
that untll and unless the Seventh District Court of Appeals issues a ruling agreeing with this
Court's decision, the doctrine of Lis Pendens prevents any landowner from negotiating and
entering into a new oil and gas lease that would become effective during the term stated in the
Beck Energy lease, or any extension thereto during the pendency of the appeal.

What you must do:

Contact the attorneys identified below as "ciass counsel" if there is a better address at which you would
prefer to receive notices concerning the lawsuit.

You will automatically receive notices of future court decisions that directly impact on whether the
"Form G&T (83)" Beck Energy leases are void or valld.

For further information on the lawsuit or your rlghts at this stage in the case, please contact the
attomeys representing the class ("class counsel")-however, the Court strongly urges any landowner
presented with a fee agreement from Slater & Zurz to have the fee agreement reviewed by an
independent attomey prior to entering into or agreeing to any terms of the fee agreement:

(00606012-1 / 22585.00-0012)



Richard V. Zurz, Jr., Esq.

Mark A. Ropchock, Esq.

SLATER & ZURZ, LLP

One Cascade Plaza, Suite 2210

Akron ®hlo 44308-1135

(330) 762-0700 OR (800) 297-9191

To locate an independent attomey to discuss the above matter with, or to review any fee agreement
regarding the negotiation of an oil and gas lease, please contact the Ohio Bar Association, who may refer
you to an independent Ohio attorney:

Ohio State Bar Association
170O Lake Shore Drive

Columbus, Ohio 43204
Phone: (800) 282-6556

(00606012-1 / 22585.00-00121
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IN THE COURT OF COMMON PLEAS
MONROE COUNTY, OHIO

CLYDE A. HUPP, et al.,

Plaintiffs-Appellees,

vs.

BECK ENERGY CORPORATION,

CASE NO. 2011-345
13 -MO°t 2.

3UDGE ED LANE
(Sitting by assignment)

Defendant-Appellant,

NOTICE OF APPEAL

Notice is hereby given that Deferldant, Eeek Eiiergy Corporation, by and through

the undersigned counsel, hereby appeals to the Court of Appeals, Monroe County, Ohio, Seventh

Appellate District, from the Jeurnal Entry of the Monroe County Court of Common Pleas, in

Case No. 2011-345, entered on June 10, 2013. A copy csfthe Journal Entry is attacbed hereto as

Exhibit "A." A request for the full record has been filed with this Notice of Appeal,

ceat+fy the foregaing to be a true and
correct copy of the or9girbal.

P^.' R^asse, C9
Pi s C #^,ear^r^ C® ' Ohio

By

Scott M. Zuralc0 (0069040), of
KRUGLIAK, WILKINS, GRIFFITHS
& DOUGHERTY CO., L.P.A.

4775 Munson Street NW/P.O. Box 36963
Canton, Ohio 44735-6963
Phone: (330) 497°0700lFax; (330) 497-4020
szurakowski@kwgd.com
ATTORNEYS FOR DEFENDAN'I'-APPELLANT
BECK ENERGY CORPORATION

00507473-1/22585.00-0012



CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing was sent by Ordinary U.S. Mail this

10th day of July 2013, to:

James W. Peters
Peters Law Office Co., L.P.A.
107 West Court Street
Woodsfield, Ohio 43793

Richard V. Zurz, Jr.
Slater & Zurz, LLP
One Cascade Plaza, Suite 2210
Akron, Ohio 44308-1135

Kevin C. Abbott
Reed Smith, LLP
Reed Smith Centre
225 Fifth Avenue
Pittsburgh, Pennsylvania 15222

Andrew S. Pollis
1305 Yellowstone
Cleveland, Ohio 44121

Mark A. Ropchock
Slater & Zurz, LLP
One Cascade Plaza, Suite 2210
Akron, Ohio 44308-1135

Clair E. Dickinson
Brouse McDowell
388 S. Main Street, Suite 500
Akron, Ohio 44311

William J. Taylor
Kincaid, Taylor & Geyer
50 North 4^' Street
Zanesville, Ohio 43701

j
+̂d^,

Scott M. Zurako ' (006904 ), of
KRUGLIAK, WILKINS, GRIFFITHS

& DOUGHERTY CO., L.P,A.
ATTORNEYS FOR DEFENDANT-APPELLANT
BECK ENERGY CORPORATION
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STATE OF OHIO

MONROE COUNTY

CLYDE HUPP, et al.,

)
)

SS:

PLAINTIFFS-APPELLEES,

vS.

BECK ENERGY CORP.,

DEFENDANT-APPELLANT

IN THE COURT OF APPEALS OF OHIO

)
)
)
)
)
)
)

)

)

I L E
CAS .

J U L 12 2013
JUDC MENT ENTRY

SEVENTH DISTRfCi COURT OF APPEO
MONROE COUNTY OHN}

BETH ANN ROSE
CLERK OF COURTS

On June 10, 2013 the trial court entered a further order In compliance with a

remand order from this Court. This appeal and companion appeals 13 MO 2 and 13

MO 3 may now proceed to a merit determination.

In view of the final order being entered on June 10, 2013 the following

unresolved motions are now being addressed as follows:

1. Appellees September 7, 2012 Motion to Dismiss is overruled;

2. Motion of XTO Energy Inc. for Leave to File an Amicus Curiae Brief is
sustained. Leave is granted as of May 1, 2013 to file said brief;

3. The April 11, 2013 motion of United Association of Plumber and
Pipefitters HVAC Technicians and Sprinkler Fitters Local Union 396, et
al. sustained. Said amicus brief is attached to the April 11, 2013
motion.

We note appellant's opposition to the filing of amicus briefs, but in the interest

of providing justice to the parties to the litigation and other stakeholders in the

outcome of this Court's ruling; we will consider all briefs filed.

This appeal, 13 MO 2 and 13 MO 3 will be scheduled for oral argument on the

same day.
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IN THE COURT OF COMMON PLEAS
MONROE COUNTY, OHIO

CLYDE A. HUPP, et al.,

Plaintiffs,

vs.

BECK ENERGY CORPORATION,

Defendant.

CASE NO. 2011-345

JUDGE ED LANE
(Sitting by Assignment)

DEFENDANT BECK ENEI2.GY CORP® TION'S NIOTION TO TOLL
ALL TERMS OF THE OIL AND GAS LEASES ENTERED INTO

BETWEEN THE CLASS ACTION PLAINTIFFS AND DEFENDANT BECK
ENERGY CO O TION

The Defendant, Beck Energy Corporation (hereinafter "Beck Energy"), by and

through the undersigned counsel, respectfully requests this Court toll all of the terms of the oil

and gas Leases entered into between the class action Plaintiffs (hereinafter collectively "class

action Plaintiffs") and Beck Energy Corporation from September 14, 2011, the date the original

three (3) named Plaintiffs (hereinafter "named Plaintiffs") filed their Complaint, during the

pendency of this litigation. Tolling the Leases' terms is necessary to protect the class action

Plaintiffs' and Beck Energy's interests should the Seventh District Court of Appeals find the

Leases are not void ab initio. A Memorandum in Supportis attached hereto and incorporated

herein. certify the foregoing to be a true and
correci copy of the originot,
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Scott M. Zurakow i(0 69040), of
KRUGLIAK, WILKINS, GRIFFITHS
& DOUGHERTY CO., L.P.A.

4775 Munson Street NW/PO Box 36963
Canton, Ohio 44735-6963
Phone: (330) 497-0700/Fax: (330) 497-4020
szurakowski@kwgd.com
ATTORNEYS FOR DEFENDANT

MEMORANDUM IN SUPPORT

1. INTRODUCTION

The Court must grant Beck Energy's Motion to Toll all terms of the Leases,

during the pendency of the litigation, for the following reasons.

(1) Case law supports Beck Energy's request to toll all terms of the oil and

gas Leases entered into between Beck Energy and the class action Plaintiffs:

(a) First, if the Court does not grant the Motion to Toll,
the Leases could terminate during the pendency of
this litigation causing unnecessary and unfair
prejudice to Beck Energy if the Seventh District
Court of Appeals and/or the Ohio Supreme Court
determines Beck Energy's Leases are not void ab
initio as against public policy.

(b) Second, the failure to toll the Leases exposes the
class action Plaintiffs to future litigation by Beck
Energy, for lost revenue, if the Seventh District
Court of Appeals reverses this Court's decision
concluding the Leases are not void ab initio and the-
Leases terminate during the pendency of this
litigation.

(2) Recent Monroe County case law precedent finds it appropriate to toll an

oil and gas lease's term, during the pendency of litigation, when the validity of the lease is

challenged. See Three Waters, LLC v. Northwood Energy Corp., Monroe County Case No.

00606714-1 / 22585.00-0012 2



2012-042 (Aug. 9, 2012) attached as Exhibit A and Ilaina Carter, et al. v. Beck Energy Corp.,

Monroe County Case No. 2013-092 (May 21, 2013) attached as Exhibit B.

II. FACTS/PROCEDURAL HISTORY

The following procedural history and facts are relevant to Beck Energy's Motion

to Toll. The named Plaintiffs filed their original Compliant for Declaratory Judgment and to

Quiet Title on September 14, 2011. The named Plaintiffs filed their Amended Class Action

Complaint on September 29, 2011. One day later, the named Plaintiffs filed a Second Amended

Class Action Complaint. Beck Energy filed a Motion to Dismiss and/or Change of Venue on

November 30, 2011. The named Plaintiffs moved for summary judgment on February 16, 2012.

The Court granted the named Plaintiffs' Motion for Summary Judgment and

denied Beck Energy's Motion to Dismiss and/or Change Venue on July 12, 2012. The Court

journalized its Decision on July 31, 2012, and Beck Energy appealed on August 28, 2012.

Shortly afler granting summary judgment, the named Plaintiffs moved for leave to file a Third

Amended Class Action Complaint on July 19, 2012. The Seventh District Court of Appeals

remanded the matter to address pending motions on September 10, 2012. The named Plaintiffs

withdrew their Motion to File Third Amended Class Action Complaint on September 12, 2012,

and reverted back to their Second Amended Class Action Complaint requesting certification of a

class consisting of only Monroe County landowners as opposed to a class of Ohio landowners.

On February 8, 2013, the Court granted the named Plaintiffs' request to certify a

class. Beck Energy appealed the Court's decision on March 7, 2013. The Seventh District Court

of Appeals issued a limited remand on April 19, 2013, in order for the Court to address the issue

of class definition and Beck Energy's pending counterclaims. The Court issued a decision on

June 10, 2013, defining the class to include all Ohio landowners, under the G&T 83 Lease,

where Beck Energy neither drilled nor prepared to drill a gas/oil well, nor included the property

00606714-1 /22585.00-0012 3



in a drilling unit, within the time period set forth in Paragraph 3 of the Lease. Beck Energy

appealed this decision on July 3, 2013.

Beck Energy previously asked the Court to toll all terms of the oil and gas leases

entered into between the named Plaintiffs and Beck Energy by way of a motion filed on

October 1, 2012. The named Plaintiffs opposed the motion and the Court scheduled a non-oral

hearing on the motion for October 25, 2012. The Court never issued a decision on Beck

Energy's motion to toll the leases as to the named Plaintiffs.

On June 10, 2013, the Court impliedly overruled the Motion to Toll when it

issued a final appealable order, on limited remand from the court of appeals, wherein the Court

defined the class and found Beck Energy's counterclaims moot and barred by resjudicata. See

Young v. Eich, 7`1' Dist. No. 10 MA 191, 2012-Ohio-1687, ^16 ("[TJhe trial court mentioned, but

did not explicitly rule on Appellee's motion to strike when it entered judgment. Under Ohio law,

`when the trial court enters judgment without expressly determining a pending motion, the

motion is *** impliedly overruled.' Portofe v. Portofe, 153 Ohio App.3d 207, 2003-Ohio-

3469, 792 N.E.2d 742, ¶16. Thus, the record reflects that the trial court implicitly did deny

Appellee's motion to strike."); Bayus v. Woodland Park Properties, Ltd., 70' Dist. No. 05 MA

169, 2007-Ohio-3147, T46 ("The trial court judge never explicitly ruled on Appellant's motion

for recusal. However, it is well settled that motions not expressly ruled on are deemed impliedly

overruled. Takacs v. Baldwin (1995), 106 Ohio App.3d 196, 209, 665 N.E.2d 736; Kline v.

Morgan (Jan. 3, 2001), 4`h Dist. Nos. 00CA2702 & 00CA2712. Further, a trial court's final

decision impliedly denies any outstanding motions. Seff v. Davis, 10`h Dist. No. 03AP-159,

2003-Ohio-7029, at ¶16, citing Hayes v. Smith (1990), 62 Ohio St. 161, 56 N.E. 879.

Accordingly, the trial court denied Appellant's motion." (Emphasis added.))

00606714-1 / 22585.00-0012 4



On July 10, 2013, Beck Energy appealed, to the Seventh District Court of

Appeals, the denial of its Motion to Toll, as it pertains to the named Plaintiffs. Therefore, this

Motion to Toll pertains only to the Plaintiffs comprising the class action certified by the Court on

June 10, 2013.

111. LAW AND ARGUMENT

A. ToIlnng is R.e€tuared. W hen the Wladaty raf ar^ Oil and Gas Lease is Challenged

Tolling is required when "a lessor actively asserts to a lessee that his lease is

terminated or subject to cancellation," so that "the obligations of lessee to lessor are suspended

during the time such claims of forfeiture are being asserted." Jicarilla Apache Tribe v. Andrus,

687 F.2d 1324, 1341 (10'h Cir.1982); H&G Fossil Fuels Co. v. Roach, 103 N.M. 793, 795-797,

715 P.2d 66 ( 1986) (reversing lower court's refusal to toll lease in finding that "an extension of

the [oil and gas lease] term is an appropriate remedy"); Chesapeake Exploration, L.L.C. v.

Valence Operating Co., 2008 WL 4240486, *4-7 (S.D.Tex.2008) (holding where repudiation by

lessee occurred approximately six months prior to end of primary term, lease was tolled so as to

put the parties back in their original position and the lessee will be given six months to meet

habendum clause obligations).

Tolling is appropriate to prevent a lessor who wrongfully repudiates a lessee's

lease from profiting from the wrong. B.B. Energy L.P. v. Devon Energy Production Co., L.L.P.,

2008 WL 216583 at *11 (N.D.Tex. May 23, 2008) (citing Kothmann v. Boley, 158 Tex. 56, 60-

61, 308 S.W.2d 1, 4 (1958). "[R]epudiation of a lease by a lessor relieves the lessee from any

obligation to conduct any operation on the land in order to maintain the lease in force pending a

judicial resolution of the controversy between the lessee and lessor over the validity of the

lease." Cheyenne Resources, Inc, v. Criswell, 714 S.W.2d 103, 105 (Tex.App.Eastland 1986).
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In the present matter, there are hundreds of Leases at issue as a result of the class

certification encompassing all landowners, in the State of Ohio, with Beck Energy G&T 83

Leases. All of the Leases have varying expiration dates. Despite these varying expiration dates,

each Lease contains essentially the same terms, including a ten (10)-year primary term and a

delay rental clause, which the class action Plaintiffs and Beck Energy paid and bargained for as

part of the Lease. At the end of the primary term, including any extension thereof, if Beck

Energy does not drill a well that produces in paying quantities, the Lease typically terminates.

Beck Energy currently has a total of four appeals pending before the Seventh

District Court of Appeals stemming from this Court's decision granting Plaintiffs Motion for

Summary Judgment and certifying a class action. Due to the number of pending appeals and the

complexity of the issues presented, it is anticipated that a decision will not be rendered within the

next year. By not granting Beck Energy's Motion to Toll - the Court puts Beck Energy between

a rock and a hard place - it could eventually win the battle on appeal but lose the war as the

Leases could terminate during the pendency of the litigation. For this reason, the Court must

grant Beck Energy's Motion to Toll the Terms of the Leases.

Further, failure to toll the Leases also exposes the class action Plaintiffs to

possible liability. If this Court does not toll the terms of the Leases and the Seventh District

Court of Appeals reverses this Court's Decision granting Plaintiffs' summary judgment, Beck

Energy may seek compensation for any lost revenue it incurred as a result of the expiration of the

Leases during the pendency of the litigation. Therefore, tolling the Lease terms protects both

parties and maintains the status quo during the pendency of the litigation.

00606714-1 / 22585.00-0012 6



B. Monroe County Case Law Precedent Favors 'I'olling Oil and Gas Leases
During the Pendencv of Litigation.

Monroe County Court of Common Pleas case law precedent supports Beck

Energy's Motion to Toll All Terms of the Oil and Gas Leases where a landowner, whose

property is subject to an oil and gas lease, has filed a complaint seeking to invalidate the lease.

See Three Waters, LLC, supra.l In Three Waters, LLC, Judge Selmon entered an order denying

Three Waters, LLC's motion to stop the tolling, and permitted Northwood Energy Corporation's

lease terms to be tolled during the pendency of the litigation. More recently, Judge Selmon

granted a Motion to Toll All Terms of the Oil and Gas Lease in Carter, supra.2

This Court is bound by the precedent established by Judge Selmon in the Three

Waters, LLC and Carter cases. For this reason, the Court should grant Beck Energy's request to

toll all terms of the Leases pending the outcome of this litigation so as not to prejudice the rights

of either Beck Energy or the class action Plaintiffs.

IV. CONCLUSION

For the foregoing reasons, Beck Energy respectfully requests the Court grant its

Motion to Toll All Terms of the Oil and Gas Leases Entered Into Between Class Action

Plaintiffs and Defendant Beck Energy Corporation. The tolling period would commence on

September 14, 2011, the date the named Plaintiffs filed their Complaint, and continue during the

pendency of the litigation, including appeals by either party.

Beck Energy proposes the tolling period expire on the seventh day following the

date the time period ends for filing a notice of appeal of the Court's last appealable judgment

entry. At the expiration of the tolling period, Beck Energy, and any successor/assigns would

1 Attached as Exhibit A.

Z Attached as Exhibit B.
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have as much time to meet any and all obligations under the oil and gas Leases as they had as of

September 14, 2011. During the tolling period, Beck Energy would be prohibited from drilling

any wells pursuant to the oil and gas Leases tolled.

^
Scott M. Zurakowsk' (006 040), of
KRUGLIAK, WILK , GRIFFITHS
& DOUGHERTY CO., L.P.A.

4775 Munson Street NW/PO Box 36963
Canton, Ohio 44735-6963
Phone: (330) 497-0700/Fax: (330) 497-4020
szurakowski@kwgd.com
ATTORNEYS FOR DEFENDANT
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THREE WATERS, LLC

Plaintiff, Case No. 2012-042

Vs.

NORTHVV®®D ENERGY C®P.PORATI®N,

Defendant

Date of Entry: August ^ 2012

The within maifer is before the Court on PlairttifPs Motion to Stop Tolling Period andDefendant's Memorandum in Oppasition to Plaintlff's Motion to Stop Tolling Period,
Plaintiff's Motion is hereby denied. This Court's prior orders hereby remain

unchanged.

(COPIES SENT THIS DAY TO:
Attorney Ethan Vesseis, Attorney Fiirte Freimann, Attomey Gregory D. Russell, AttomeyThomas H. Fusonie, and Attorney Li^a K. Kaleps-Clark)
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Plaintiffs,

vs.

BECK ENERGY Co O TIOPd,

Defendant

CASE NO. 2013

JUDGEJULIE SELMON

O RI GINA L
JUMMZPff YO"ERE

Thia cause came to be heard upon the filing of Defen t, Beck EneW

C `on's Motion to Toll All the Tems of the Oil and Gas Lem, and the opposition themW .

For good cause, the Court does hereby

ORDM ADJUDGE AND DECREE to toll a11 of the terms of the oil and gas

1 , incl ° any amendments and/or ratifications to said oil and gas l ontered into

between P°' , and/or P° °' predecemrs in title, Energy, including, but not

limited to: the oil and gas I April 13, 2004, between 'VVnlia Beck Enap,

dated April 14, 2004, and rcwrded at the Monroe County Official Records at Volume 118, Page

274on y11,2004.

The tolling period shaU commence on Mwch 13, 2013 (the P' 'filed her

Comp ' t) and shafl continue ° g the pendemy of the litigation, zncl ' any appeals by

.,,

S
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tolling °od on the seventh day fo11o ` the date the time Period=PUV

COds for ° a notice of appeal of the Courd's last aPPC"Io eat entry. At the 'on
of the tolling Miod, Beck Energy, aind anY su N:rs . or Odgm sha ll have as much a to

-n'co my all obDi 'ons under the oil and lease as as ofmarch 13, 2013.

During the to ° S °od, Beelc Energy is in'bi °$ aay wells

pursuant tD dw oil and 1 tolled.

IT IS. SO ORDERED.

Approved by
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CLYDE A. HUPP, et al.

Plaint°rffs

vs.

BECK ENERGY CORPORATION

Defendant

CASE NO, 2011-345

JUDGE ED LANE

RMPO 8E TO DEFEND T'S
MQIIQN TO O L TE L ES
BEMgEN INK AND C SS

I. ipE TINgNj EArtM AN12 PRQCEDU 1. B,ACiKGROUND

PlalntifBs brought this action on September 14, 2011 seeking, lnter al1a, a

declaration that certain form oil and gas leases ("Leases" or "Beck Leases") between

themselves as lessors and Defendant Beck Energy Corporation (Beck) as lessee are

void as against -pubiic policy because said Leases can be extended in perpetuity with

no development of the leased property. On September 29, 2011, Plaintiffs flied an

amended complaint as a class action on behalf of similarly situated Monroe County

landowners wfth Beck Leases. One day later, Plaintiffs filed their second amended

complaint, making a minor change In the class description but retaining the class action

character of this lawsuit.

On November 30, 2011, Beck filed a motion to dismiss and/or for change of

venue. Beck did not file a motion to toll the provisions of the Leases of eitherthe named

plaintiffs or the putative class at that time. Icertify the foregoing to be a true a
correet copy of the original.
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Plaintiffs responded to Beck's motion to dismiss and/or change venue, and on

February 16, 2012, Plaintiffs filed a motion for summary judgment. Because Beck failed

to respond to the motion for summary judgment, on March 19, 2012, Plaintiffs filed a

reply brief addressing arguments they anticipated Beck might have raised if it had

responded to their motion. It was only after the Court established a briefing schedule

with fixed deadlines that Beck finally responded to Plaintiffs' motion. Beck did not

request that the Leases be tolled, either In its response to the motion for summary

judgment or in a separate motion.

On July 12, 2012, the Court issued a decision granting Plaintiffs' motion for
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summary judgment and denying Beck's motion to dismiss. That decision, concluding

that the Beck Leases are void ab initio, was journalized on July 31, 2012. After issuance

of the Court's July 12 decision, Plaintiffs on July 19, 2012 filed a motion for class action

certification.

On August 2, 2012, Beck filed a memorandum In opposftion to class certification.

In its opposition, Beck argued that certification should be denied because "Plaintiffs'

request for injunctive or declaratory relief would automatically accrue to the benefit of

others who are similarly situated," Memorandum of Law in Opposition to Plaintiffs'

Motion for Class Action Certification at 3. Beck did not file a motion to toll the provisions

of the Leases of either the named plaintiffs or the putative class at that time, nor did

Beck request tolling within its memorandum opposing certification.

It was not until October 1, 2012 three months afl:er the Le s had been

d c d void ab inftio-that Beck for the first time requested that the named plaintiffs'

Leases be tolled. Moreover, even though Beck recognized that the Court's ruling as to

2



the Leases between Beck and the named plaintiffs would apply to Leases between Beck

and putative class members, Beck made no request that class members' Leases be

toiled.

The Court set a non-oral hearing on Beck's motion to toll for October 25, 2012,
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indicating that any filings submitted beyond the non-oral hearing date would not be

considered. Beck failed to fiie any request that putative class members' Leases be tofied

in the event that the Court ultimately certified this case as a class action. No decision

on Beck's request for tolling was issued. Even though Plaintlffs' motion to certify and

Beck's October 1, 2012 motion to toll remained pending, Beck filed a notce of appeal

from the July 31, 2012 judgment voiding the named plain#iffs' Leases.

On February 8, 2013, the Court certffied the case as a class action. Beck did not

request a ruling on its motion to toil the named plaintiffs' Leases, nor did Beck request

that the class members' Leases be tolled.

On June 10, 2013, the Court further defined the class, and explicitiy stated that

its prior rulings, including the decision on summary judgment, applied to all class

mernbers, thereby clearly estabiishing that like the named plaintiffs' Leases, class

members' Leases are void ab initio. It was not until July 12, 2013, that Beck finally

moved to toll all terms of the class members' Leases. However, before filing its Motion

to Toll, Beck appealed this Court's June 10, 2013 Joumai Entry, on the theory that by

rendering final judgment without ruling on Beck's prior motion to toll, the Court lmplidty

denied that motion. See Motion to Toll at 4. Beck's appeal from the June 10, 2013

judgment is directed to the Court's impiicit denial of the first motion to toll, Id.

3



1!, LMAND ARGUMENT

A. BY APP LING THE IMPLICIT DENIAL OF ITS OCTOBER 1, 2012
MOTION TO TOLL, BECK DIVESTED THIS COURT OF JURISDICTION
TO CONSIDER ITS JULY, 2013 MOTION TO TOLL.

The filing of an appeal generally divests a trial court of jurisdiction to act except
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over issues not Inconsistent with the jurisdiction of the appellate courtto reverse, modify

or affirm the judgment from which the appeal has been taken. Bank of New York v.

Bartmas, 10th Dist. No. 04AP1011, 2005-Ohio-6099, 114; Howard v. Catholic Soaial

Servs. of Cuyahoga Cty., Inc., 70 Ohio S0d 141, 146, 637 N.E.2d 890 ( 1994); Garcia

v. Wayne Homes, LLC, 7`" Dist. No. 2002 CA 35, 2002-Ohio-7286, 13. By appealing

this Court's implicit denial of the motion to toll the named piaintiffs' Leases during all or

part of the pendency of this case, Beck divested this Court of jurisdiction to decide

Beck's motion to toll the named piaintiffs' Leases.'

This Court has expiicitly held that rulings applicable to the named piaintiffs are

equally applicable to all class members, Joumal Entry, June 10, 2013, at 3-4. The

subject of Beck's appeal from the Court's June 10, 2013 Joumal Entry the Court's

implicit denial of Beck's motion to toll the named plaintiffs' Leases-is identical to the

subject of Beck's Motion to Toli class members' Leases. See Motion to Toll at 4.

'Beck itself argued that sthis Court was divested of jurisdiction once Beck Energy filed
its Notces of Appeal. '[b+lhen an appeal Is pending, the trial court is divested of jurisdiction
except to take acfiion in aid of the ap I[.j * * * The purpose of the court of a Is' limited
remand, on April 19, 2013, was for that speciflc purpose-to aid in the appeai-by providing
darfflcation ofclass membership and addr ng Beck Energy's pending counterclaims to make
this Court's summary judgment Decision a final appealable order. The court of ap s granted
the Court no additional jurlsdiction other than what was specifically set forth tn its Judgment
Entry. Therefore, the Court may only take such acOon as is permitted by the limited r nd."
Memorandum in Op iton to Plainfiffs' Motion to Compel Defendant to Respond to Plaintffs'
Second Set of Interrogatories and Requests for Productlon of Documents, May 19, 2013 at 2-3.
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A ruling toiiing class members' Leases would be Inconsistent with a decision by

the appellate court affirming the denial of tolling as to named plaintiffs' Leases. Because

Beck has divested this Court of jurisdiction to decide whether the named plaintiffs'

Leases should be tolled, this Court lacks jurisdiction to decide the identical issue with

respect to class members' Leases.

Beck could have avoided this predicament by filing a mo5on to tofi before
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issuance of final orders. In fact, like most other fitigants, Beck could have requested that

the Leases be tolled eariy in the case for the named plaintiffs, and shortly after the class

action complaint was fiied with respect to members of the putatve ciass. An order

granting the relief Beck seeks Is now precluded by Beck's inexpiicabie delay in

requesting that class members' Leases be tolled, and Its Jufy 10, 2013 appeal from the

June 10, 2013 judgment.

B. BECAUSE TOLLING 13 EQUITABLE REMEDY, BECK'S FAILURE
TO DILIGENTLY PURSUE THAT REMEDY MILITATES AGAINST
G NTiNG SAID RELIEF.

Tolling is an equitabie remedy. E.g., Carolinale v. Qttawa Regional Planning

Comm., 89 Ohio App.3d 747, 754, 627 N.E.2d 611 (e Dist. 1993); Byers v. Robinson,

10'' Dist. No. ®8AP-204, 2008-Ohio-4833. "[W]here the rights of the parties are not

clearly defined In law, broad equitabie principies of fairness apply and will determine the

outcome of each case Individually." McCarfhy v. Lippltt, 150 Ohio App.3d 367, 2002-

Ohio-6435, 781 N.E.2d 1023, ¶22 (7th Dist.); Byers, ¶57 (quoting McCarthy). The time

within which one must compiy with contractual conditions or statutes of fimltations may

be tolled when it is equitable to do so. Ca ► dinale at 754; Byers, ¶52. However, "[o]ne

5



who fails to act diligently cannot invoke equitable principles to excuse that lack of

diligence." Byers, ¶55. Claims for equitabie reiief are subject to an abuse of discretion

standard. Byers, ¶57.

In Cardinale, the plaintiff developer was prevented from satisfying certaln

conditions applicable to an approved project by the legal intervention of adjoining

property owners who filed an R.C. Chapter 2506 appeal challenging the regional

planning commission's approval of the project. The trial court refused to declare that the

appeal tolled the time within which the developer was required to satisfy the conditions.

89 Ohio App:3d at 749, 627 N.E.2d 611.

On appeal, the developer argued that iitigation that prevents a developer from
^
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satisfying project conditions should automaticallytoll the time limit until final adjudication

of the lawsuit. Although the argument for an automatic stay was persuasive, the

appellate court nonetheless held that where a developer Is prevented from satisfying the

stated conditions by the legal intervention of third party adversaries, "the developer's

time within which to comply with the conditions should be tolled when it is equitable to

do so." (Emphasis added.) Id. at 753-54.

The court noted that in some circumstances, a developer might not be

proceeding with due diligence, while in other circumstances, an intervening change

occurring with the passage of time might cause an automatic stay to prejudice the

community, ld. at 753. See also In r+e Certificate of Need Application of Holzer Consol.

Health Sys. v. Ohio Depf. Of Health, 10'" Dist. No. 03AP1020, 2004-Ghio-5533, 116

(upholding equltable tolling of administrative rule where applicant acted with due

6



diligence but was hindered by an affected party's objection; and toiling effectuated the

purpose behind the rule to require diligence and a full and fair review).

In the instant case, Beck's dilatory effort to toll the Leases reflects its conduct

:
_i S

"ag o
Wro^"

N m, woM"
^8 tzW^i
a h oo"
rW- w za'^W W

J^

throughout this litigation. The lawsult was filed because despite Beck's ostensible

promise to develop the Lessors' lands, Beck did nothing. After Plaintiffs moved for

summary judgment, Beck filed no response for over two months, and did so only after

the Court imposed a response deadline. After Beck assigned the "deep rights" under its

Leases to XTO, neither Beck nor XTO took any action to add XTO as a party until after

the Court had entered summary judgment for Plaintiffs, at which point Beck and XTO

sought to relitigate summary judgment, insinuating that it was Plaintiffs' fauit that XTO

had not been made a party.

After Plaintiffs filed this action-when the Beck Leases were presumptively

valid-Beck could have moved to toll the named plaintiffs' Leases, but it failed and

neglected to do so. When Plaintiffs filed their first class action complaint, Beck could

have moved to toll the putative class members' Leases In the event that a class was

cerCified, but again Beck failed and neglected to do so. When Plaintiffs moved for

summary judgment, Beck again failed and neglected to move for tolling of any Leases,

When Plaintiffs moved for class action certification, Beck argued that certification was

unnecessary because the declaratory relief "would automatically accrue to the benefit

of others who are simiiarly situated"-but again, Beck failed and neglected to requestthat

the named plaintiffs' Leases or the putative class members' Leases be tolled.

Beck did not request that any Leases be tolled until three months afterthis Court

declared the Leases void ab initlo, Although Plaintiffs had filed their motion for class

7



action certification, Beck requested only that the named plaintiffs' Leases be tolled. Now

that the Leases have been declared void, and multiple appeals are pending, Beck

insists that the Court must toll the class members' Leases.

Plaintiffs brought this action because Beck had not commenced any development
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for years; since that tlme Beck has delayed and obstructed this litigation by its repeated

failures to act in a timely manner. Beck now seeks to indefinitely postpone any

development on Plaintiffs' lands, by Beck or any other developer, pursuant to its iast-

minute motion to toll the Leases-the precise result Pialnt'tffs sought to avoid when they

commenced this action. To grant Beck's motion to toll class members' Leases

throughout Ohio, thereby permitting Beck to single-handedly halt development on any

lands subject to a Beck Lease, would work an undue hardship upon class members,

and would contravene fundamental principles of fairness and equity.

C. BECAUSE. THIS COURT HAS ALREADY DECLARED THE LEASES
VOID AB INITIO, THERE IS NOTHING TO TOLL, EFFECTIVELY
MOOTING BECK'S MOTION TO TOLL CLASS EBERS' L SES.

When Plaintiffs commenced this iitigation, their lands were subject to

presumptively valid Leases. Even though the Leases do not specify a primary tenn, a

secondary term, or limit the period dudng which Beck could retain its mineral interests

without developing Plaintiffs' property2, the Leases were nonetheless facially valid. Had

'in its current motion to toll, Beck asserts that Its Leases contain a ten-year primary tmm.
In Its appellate brief, Beck argued that if its Lease is construed as perpetual, as Plain have
argued and as this Court found, Lease Is valid because early Ohio case law permitted
perpetual ieases. Beck seems unable to decide whe#w lts Leases are perpetual or w r
they have a fixed, ten-year prlmary term during whlch, based on language imported from other
cases that does not appear In Its Leases, Beck must e r commence a vvell or forfieit its
leasehold interest. If the Leases are perpetual, then tolling Is un ary.

8



Beck moved to toll the named plaintiffs' Leases in a timely manner, shortly after the

originai compiaintwas filed, and moved to toll the class members' Leases soon afterthe

first class action compiaint was filed, there were lease terms that could be tolled.

Now that the Court has declared the Leases void ab initio, there Is nothing to toll.
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A contract that is void does not exist; it is as if it never existed. See Benson v. Rosier,

19 Ohio St.3d 41, 46, 482 N.E.2d 599 (1985) (Celebrezze, J., dissenting). When printed

clauses in a contract are judiciaiiy declared void, it is as if those clauses were never

inserted. !d. at 48 (Brown, J., dissenting). A party has no obligations under a contract

that Is declared void ab inftio; the contract is considered never to have been executed.

Medical Protecffve Co. v. Fragatos,190 Ohio App.3d 114, 2010-Ohio®4487, 940 N,E.2d

1011, ¶29 (8th Dist,). In that there Is nothing to toll, the Court must overrule Beck's

motion to toll class members' Leases.

D. IF THE COURT DECIDES TO G RANT BECK'S MOTION TO TOLL
CLASS NIEMBERS' L S, TOLLING SHOULD NOT BEGIN BEFORE
BECK OBTAINS A STAY, CONDITIONED UPON NO DEVELOPMENT
OF P INTIFFS' L SES DURING THE PENDENCY OF THE APP L.

Beck argues that because It has not had the benefit of its leasehold interest since

this lawsuit was filed, tolling class members' Leases would be equitabie. However,

Plaintiffs have sought only declaratory judgment and quiet title relief. Plaintiffs never

requested an injunction to prevent Beck from development during the pendency of this

litigation,

In fact, Beck tried to develop the real estate owned by then-putative class

members Donald J. Pniaczek, Mary Jane Pniaczek, John Pniaczek and Deborah L.

9



Pniaczek after summary judgment was granted, forcing the Pniaczeks to file a separate

action to stop Beck's development. See Donald Pniaczek, et al. v. Beck Energy

Corporation, Monroe County Court of Common Please Case No. 2012-274. In that it

was never judicially enjoined from development, Beck has had the benefit of the Leases

during this lawsuit. Any reticence by Beck to develop was a business decision based on

the possibllity that the leases may be void,

When the Court addresses Beck's motion to toll class members' Leases, equity
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requires the Courtto considerthe plaintiffs' interests. Even under Beck's current position

that its Leases contain ten-year primary terms and its conclusion that- the class was not

certffied until June 10, 2013, the terms of some Leases may have run during the period

between the filing of the originai complaint and certification of the class. Even though

Beck was not prevented from developing those Leases, Beck now asks the Court to

retroactively toll Leases that have expired. That is not equity.

lfthe Court is inclined to use its discretion to toll the class members leases, tolling

should only occur from the time that Beck obtains a stay, condiitioned upon no

development of class members' leases during the pendency of the appeal.

Ilt regUCLUSlON

By divesting this Court of jurisdiction to rule on its Motion to Toll, by waiting until

the Leases had been declaared vold ab initio before filing its first motion to toll, and by

failing to diligently pursue the equitable remedy of tolling, Beck has effectively doomed

its own Motion. Accordingly, Plaintiffs respectfully request that the Court overrule Beck's

Motlon to Toll.
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RespectPuily submitted,
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urz, Jr. (0007978)
ark A. Ropchock (0029823)

SLATER & ZURZ, LLP
One Cascade Plaza, Suite 2210
Akron OH 44308-1135
(330) 762-0700
Fax: (330) 762-3923
rZurz@slaterzurz.com
mr-a ch cMÎ eterzurz.corn

CERIIFigATE O^ 6F.R,Y19F.

I hereby certify ;
0

a copy of the foregoing Response was served by ordinary

U,S. mail on this day of July, 2013, upon the following:
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monows NUMG 15

:1 Ohio Supreme Court. So, I®m -- the motion is denied.

2 Okay?

3 Arid X doA't think it's necessary for the

4 Court of a1a' decision. I think i,t' e°-- and I think

S that when it cmas back, if I-- if you prevgil and if

5 I'm aff'i d, there'll h,ave to be a now notice in that.

r There we go.

Okay, the second motion that was filed

with the Court, what do you want to addrees, second one?

MR. ZURAK®WSPCI: Your Honor, if we could,

I tYaink, address our renewed motion for atay?

THE CO0`RT: Okay. AttOrney Zurakoweki?

. M SKL: Your Honor, Ohio Civl.1

Rule 52(8) permits a trial court to isaue a stay of

execution of a judnt without requiring any bond.

8eck Energy is solvent, having neqotiatec[ cmer a

thousand leaae8 in 12 different couat#.oe in Ohio. It

has close ties to the c uityi havin,g paid lessors,

landowners over 12 million dollara in royalty pa ts

since 1978®

Id

s^

19

14

i3
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2a
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The question for this Court is, 3.a Beck

£nergy entitled to a stay of execution withoq.t a bond

being required? And we believe the answer to that

queatio:a is asboolataly yes.

CLYDE A. HUFF, M. V. BFAX G'y CO TIK]N 201I" 345



MOTIOAtg EZARING 16

i I think itr a clear ®- and I think the

Z Hupp Plaintiff'a Counsel would agree wlth me -- that

! this Court has the di scr io,n to enter a atay order

t without requiring a bond. And so, Iwill submit thot

R what wefve set forth in our briefs in that matter, is --

i ia anough, and not to waste the Court' a time, as --

THE COURT: And Y®ve read your briefs,

gent3 n, and actuually taade notes and underlined them,

studied thezn, took them h and read them. I actually

read some of these laast -® some of the stuff you gave me

last year on my Thaoksqiving trip to Ca,lifornfa.

Okay, Attorney Zurk (aic) ?

.Z 3KI: Your -- Your Honor, may

Y. have a few more minutes, please?

THR COURT: Sura. Oh, yeah. Zurz. ®kay,

i41t. Z SKi: In- d+eto ing whether

y0

il

12

13

14

15

16

17

ts

19

20

to require --

TT, lpon't take a breath; I'1l --

xrll rule.

,M SY{Is -- a bond, the Court

must consider two relevant factors.

THE COURT: &ikay.

. f0 OWSKI: And those are the only

two relevant factors to be considered by this Court, and

21

22

23

24

CLYAz A. aurp, at al. v, BECK RiGY C4 TiON 2011-US



^

1

Aff a G 17

I those are Beck Energy's solvency and whether Seck Energy

2 has well established ties to the c uriity.

3 Bech Eaergy is aolvent. It' s been in

4 business since 1978. As I said, it's entered into over

5 a thousand oil and gas leaaes with landowners in the

s State of Oh#o, it's paid those lando rs r 12

r million dollars in royalties.

I In addition, it has very close knit ties

to the c unity. It has drilled and operates currently

over 346 wells, as I said, in 12 different counties.

We believe that Civil Rule 62(B) clearly

iardic.ates that there a,re two factors for this Court to

consider and two factors only, and that's solvency and

ties to the c ity.

In addition to that, I think what you® re

going to hear from the iiu Plaintiffs is that theyr re

going to be deprived of some ability to profit or may be

subject to future financial lose. But those are not

factors to be considered by this Court under 62 (g) when

determining whether to grarit a motion to stay.

pla#.ntiff's a ts that their clients

are s hor+ going to suffer s loss$ doesn't withstand

logic and it's pure conjecture and speculation vh you

carry this to its legal conclusi,on. And as the Court

1t
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MOTIONS EnLAMG iR

i has ind3.cated,. At's read the briefs.

t Ywill say this: Seek Energy stands to

t lose a heck of a lot more than the Hupp P1.aintiffa. The

Plaintiffs have a.sked that this Court isstae a motion for

stay on condition that 3ack put up a 50 million dollar

bond. And the Hu 1Plairxtiffs have set forth in their

briefing a formula, assuming that every one of the Hupp

Plaintiffs class members' acreage is worth 03500 an acre

as far as a signing bonus. Tf we use that fo la and

you calculate how many acres that Beclc Energy has under

lease -- which is appxoximately 40,000 -- when

multiplied by $3500, that's over 240 million dollars.

Second of all, one size doesn't fit all.

The differing locations of each one of these l6aaes and

market forces prohibit any assumptions on value, as the

Plaintiffs are trying to get this Court to believe. The

unt that a -- a la3ndounaer receives fbr a siga-o4

bonus -- and for that matter, a royalty -- is dictated

by the county in which they'ra located, the to"ahip in

which t'hey` rt located, the range in which they're

located, and in some cases, the side of the street that

they're situated on.

Sor to say that all of these Hupp class

mem,bers who are strewn over 22 different counties in

9

14

t}
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MMONS HUMG 19

1 Ohio -- some of whom are situated in the Utica Shale

2 play, others who are not -- juat doasWt make sense to

3 use this one size fits all formula.

4 Furthar, rket forces continue to change

S in the State of Ohio as it relates to these oil and gas

s leases in the Utica Shale playo I think it's no

► surprise that Chesapeake is no longer flooding the

I market with sign-•osa bonuses and royalty payments.

You've got 14nadarko, who's decided to pull out of Ohio.

You've got Devon Energy, who' s decided to pull out of

®hio e

Your Honor, finally, we think if this

Court is going to issue a stay -- which we think is

absolutely necessary in this case while the appeal is

pending, without any bond -- the 7PlA,intiffe - well,,

there must be la °aye an that order, that precludes the

Plaintiffs frm entering into new leaaes while this oaee

is on appeal, because that's what's happening. There

are folks out there, that are omntaaoti.ng these

Plaintiffs and the Plaintiffs are organizing themselves,

and they're entering into new leases.

Now, the validity of the Beck lease, GT

83 lease, remains an open issue, and. I think we can a].1

agree with that. Pending the outc of what hap s in

CLYDE A. RUPP, et aL v. BFAX GY C4+ TION aQ1L 345
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MOTIONS EMARING 20

1 the Seveenth Appellate Distriot and what hapP poaailbly

2 at the pMio Supreme Court, it' ffi an open issue, it' a

3 st3.ll subject to adjudication, d the Plaintiffs, by

t ant6ring into these new leases, are subjeating

th elvee to potential future litigation for

a interference of the contract, interference of the

business r+elationshiia, and that's just another reason

why this Court needs to grant the motion to stay without

requiring any bond.

Thank you, xour Honor.

TH1E COURT: Well, you know, I'm nmt ---

this case has the -- the largest case I ever had was 44

m:tllion.. And it wasn't appealed; it was a trial to the

Court. But this -- these are astronomical figures, it's

-® you know, gentl n. But you say they're soundr I've

never seen a Beck financial stat ut. I mean, I don't

know if they -- %f they borrowed money to drill, if they

you know, I don't know what they owe investors, what

you know, I don't know the whole financial picture.

And I don°t even know what people are

getting for an acre. I mean, you hear everytbing. And

I -- and I mean, I imagine if you stood out on the

street, you'd hear 10,000, 20,000s 2`- I don't know

where it's at.

3

ia
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I But if this case come baak, two, threeo

2 four years from now and the oil r t's crashed, what I

3 -- weil, bo-- is there --- is there a cause for damagais,

4 if the case is affirmed and now all of the sudden, they

5 can't get any money out of the$e leases? i don®t --

6 I've never known that to happen, but I mean, it's a

T natural, judicial progression, but I'm just wondering.

I tdR. ZD WSI{I: That -- that in the risk

> the Plaimtiffs took when they filed th,is litigation, and

i th,at' a BeClc Energy' a position.

In addition to that, Your lionor, I think

the bigger riek bere is, without a motion for stay,

these Plaintiffs are subjecting th elvee to potential

future litigation, if the case goes up and is reveraed

in some way, abape, or fsr , and c e back down and

have entered into other leases.

THE COURg: iPell® and I don't want an

anewe.r to thzs question, but 1'm going to -- it's -- Ir m

going to be did with you. In the back of my mind, i

know, because I saw the -- the sealed document, the

amount of money m-

v !J 9g1I; Sure.

THE COURT: -- tlxbt Beck qot. I as$ ,

if this is -- if X'm affiraned, they're going to have to

11
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9

2

3

4

S

pay that money back, but I don ® t know that.And that

would be a big drain.

MR. L 84iYt Well, if Yau want me to

axlsrver that, I can.

T C g r If you want to. You don' t

have to.

7 NB. Z 31u : Your gonor, Iwou3.d -- I

B would like to -- I'm goinq to reserve jud nt on that.

t I sLay or may rnot ®-

TliE G{fURT: Yeah. I dota't ' care whethor

You answer it or not, 3: mean.

l4Re Z ®WSItIe Thank you,

THE COURT; But I mean, I-- I've often

wondered. I mean, this has serious cone ences for

both sides. Everybody.

Okay. Attorney Zurr?

69R. LRaruJS dour 63ono7C`/ Sock is entitled

to a stay ► provided that they post the bond and that

bond amount is in your discretion and the conditions of

that bond, again, are in your discretion.

Let'e r r what hap ed earlier in

this case. In ,Auguet of 2012, BeaDc filed a pr ture

motion to stay, relative to the three naued Plafntiffas

leases. in that motion, they indicated that XTo bought

lr

13
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1s
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I the cieep rights in those three leases for a million

2 dollars, and 3eoDc was offering to post ten parcent bond,

3 or a hundred thau d dallars.

4 Now that you've certified this Class

3 and we leam now that thered s what, 35, 0®0 aer,es in pgay

6 here -- all the sudden, Beole doeah't want to post any

7 bond.

I Well, maybe it's speculative as to what

P the 35,000 acres are worth, but we know what at least

7,500 acres in Monroe County are worth, because XTO

bought those deep rights from -- i'roka Ber,k.

THE COURT: Mn-hum, And you know that

1+

li amount, too.

1/

33

id

17

ig

if

20

21

22

23

} 24

MR. Ztlkz: I know that aanount, Judge.

It'a 7500 time® 3,000, so it's in exceas of 20 million

dollars, so. that's not speculative. At least 7,000

acres in .Monroe County, the deep rights wese purchased

by XTD, Beck received those monies. 3o, we don't have

to guess as to -- to what was exr.hanQed. Perhaps the

value of the other mineral rights are in dispute, but

they have a va3.ue, JUdge.

THE C : Now, my question for you,

Attorney Zurz, ia this: If ft' a-°W if it prevails, and

S keep saying if, it prevails, I -- but it may not, T

+CY. $A, P, et st.v. HCO nGN 2fti.W
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mean, you know, I don't know -- I-- S certainly can't

tlaink out of the box as much as you gentlemen csnl I

mean, you have looked at this so uit ways, it' a zin,g

to me, and I doc't know how you have t to get this

stuff to me so awick -- but if it com+ea back® and you --

your clients Prevailr yoWre oraly seeki.ng to have them

vacated, void®d, and given their lease back. U6'hat'a it

-- why do you need motxey for dam$gee? Why do we need a

bond for --

1

2

3

4

s

7

PSR. ZpRB: We have not asked for monetary

damages, but Judge, the statutes allow foz a bond, even

if no money damages were requested.

THE C;?:)40NOZI`: °o, wlat' s the bond covering?

If you -- it's -- it's -- I mean, what would they need

the -- what would you need.-- your cl,ienta need the 25

million for? That's what I'm tryiiag to get my head --

head around.

20

21

n

23

24

MR . ZURZ: ]rtecaue+a 8eak's e$1cing for the

privilege of encumbering these properta.es on a void

lease for probably two more years. There's got to be

e security for that pri.4ilege.

THE CAURT'r So, if they prevai]., they

wiZl have lost the potential to sell --

L°.Ai'6 c !d e Correct.

QaYDIC A. y at nl. ;'. $ ENERGY TAQN 201I-34s
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t THE COURT: to 1.eaae their d st the

2 top of the market?

3 MR. ZURS: Riqht•.

4 TIiS COURT: They wilY have lost the

s poCectial to get any royalties if the wel].s had been

6. drilled.

7 MR. ZtJRf: Correct, J'udge.,

T GflURT: But there won't be --- even if

you -- even if you -- the thing stopped today and you

got your leases back, they wouldn't al3 get a dtioa

I Vfea(.i Y

MR. S : No, and they wouldn't all get

bonuses of 6,000 an acre.

THE COURT: Yeah.

Xt« ZURS : I aaes u, there are -- there' e

stu8 walue there. That value -- I'll a °t® thQ value

depends upon Where the p rty' a at, what county is it

in and what township, what part of the township is it

in.

Soe x`® I can't sit liere and tell you

that ws• have a figtire today, as to what all the sineral

rights of these c3.ass members are worth, because I do,n't

even know who's in my ®lass, Judge.

THE COURT: Yeah>

CLYDE A. RUPP, et aL v. BEM GY RA,7l1ON 2011-345
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j is.

MA. L s I donpt know where the aoreage

3 THE COURT: And that' a fiy fault, because

4 I didn't stalce the]pn serVe notice, btzt -- okay.

5 , Z Z: So, I guesa our position is

6 this: For years, Beck has encumbered these properties

7 on a void Zease. It failed to develop those leases, and

B now flip those leases for millions of dol].are and it

wants, after you declared the leases vold, to continue

I to encumber the properties and not post a bond. That

doesn't seem fair, Judge.

So, I think the amount and the condition

are up to your dja t:Lon.

THE COURT: I'm prepared to rule on this.

Is there -- do you tparit to say anything elee?

YdR. ZO 0WSKx: I would, Your Sonor.

$eaause Beck Energy is financially $o],verat and has

strong ties to the ccmmmity, those are the two issues

that this Court needs to take into consideration under

S2(8) ,

And as this Gourt apt3.y noted, this is

not a case where the Hupp Plaintiffs aze seeking

d gesr .

THE CA[71tT : -hum.

CLXDB A. EMW, et at. v. BECK ENERGY C ®1tA.T7ON 2011-345
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. SU SlCI: Aa ths IIUpp Plaintiffs

admit, they bave no idea what this acreage is worth. As

the Hupp Plaintiffs b,ave just said, it' s puz-oIy

speculative what those Hupp Pl,aintiffs may or anay not

receive, and how much they may recel.ve in both a signing

bonus and a royalty pa nt.

THE C4DRT: Sn, you think the ou,1y

appropriate bond is as -- of course, ]C°ve cortifisd the

class.

MR. fII SKr. Na question you have.

THE CoURT: 4kay, I'm Prepaxed to rule.

Doe® anYbOdY elee want to say anything?

'1lm going to o^rder a stay and. ]C'm going

to ®rder bond at 14 million dollars.

za . Z 5KI® 14 million, Your Honor?

THE COURT: Yeah. And I think that's a

reasonable bond. I ®-

. ^URRKOWSKI; Your Honor, for

clarif3eation purposes® is -- will Beck Energy be a7ale

ta post a ps,rr.sntaqe of that, to saoure that ]bond4

T CO T: What's Sraur position on that4

MR. 8 : Our positxon, judge, is you

knotv how much money 8ack Energy got from the sale to

XTO. The funds are available. It ehould be the entire

3

C'L EA- , et si. v. BECK CU TIt)N 2011-345
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1 1 14 million.

2 THE C4IIRT: I -- and I think that' a s--

3 I think that's a -- that's a -- I don' t want to chsstise

4 myeelf. I think thst' a a reasonable bond. " I'm not

s going to try to make them cover the worst cese saenario

6 or the beat case s ario. g' djuet as soon the money

r be posted, rather than a percent. I dsrn ° t know -- Ieve

R never had this. I don't Icnow what other judges do in

this. I -- I've never posted this large of an appeal

bond, but I think they either post it through a surety

ox cash. They aan do it through a bonding company, or

they can do it with cash. And if they go through a

bonding company, it won't cost them the whole 14

milgion.

- tlkay? i don't -- I rarsly -- I don't

think I've even taken a ten percent bead eva,r in a

criminal case.

So there you ,are,

Okay, the stay is graDted, it®s a 14

million dollar bond.

Okay. we've done motiom to notice,

motion for bond, aotioa for stay, A1ow we have the

motfGn to toil the terms. So, it'll be cash or suxety.

MR. ZU SR'I: Thank you, Your Honor.

CLYDE A. , at aLv. TION 1445
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IN THE COURT OF COMMON PLEAS
MONROE COUNTY, OHIO

CLYDE A. HUPP, et al.,

Plaintiffs,
CASE NO. 2011-345

vs.

BECK ENERGY CORPORATION, JUDGE ED LANE
(Sitting by Assi ent)

Defendant. ORIGINAL
IDECISION ANI1 ENTRY ON PLAINTIPPS' MOTION 1F'OR APPROVAL OF
NOTICE TO CLASS AND ESTAI3LIS ENT OF METHOD OF SERV'YCE

This cause came before this Court on the Motion of the Plaintiffs for Approval of

Notice to Class and Establishment of Method of Service. Defendant, Beck Energy Corporation

filed a Memorandam in Opposition to Plaintiffs' Motion and the Court heard oral arguments on

July 23, 2013.

The Court, having reviewed Plaintiffs' Motion, Defendant's Memorandam in

Opposition, and having considered the oral arguments, does not find Plaintiffs' Motion for

Approval of Notice to Class and Establishanent of Method of Service to be well taken and hereby

ORDERS the same DENIED.

Enter as o.

00G17459-1/

IT IS SO ORDERED.



Approved by:

L2 catt Y'1 • &U, ^ S^^
Scott M. Zurakowski (0069040), of
KRUGLIAK, WILKINS, GRIFFITHS
& DOUGHERTY CO., L.P.A.

4775 Munson Street, N.W./P.O. Box 36963
Canton, Ohio 44735-6963
Phone: (330) 497-0700/Fax: (330) 497-4020
szurakowski@kwgd. com,
ATTORNEYS FOR DEFENDANT,
BECK ENERGY CORPORATION

^ Qd^ r ^^ f) ML ^ t.^st ' Gn
Mark A. Ropchock (0029823)
Richard V. Zurz, Jr. (0007978)
SLATER & ZURZ, LLP
One Cascade Plaza, Suite 2210
Akron, Ohio 44308
ATTORNEYS FOR PLAINTIFFS

00627459-1 / 22585.00-0()12 2
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a

FILED
AUG ^ ^ ^^^

^ ^OURT OF ' "EAU OF O ,:-n
S . .. . ^^^^^ATZ D . ^

^ ^^^ ^TJNTV; OffiO

CLYDRA. ', ^ ^ ^^

^ ^ ApM s

VL

IIWK . ^ . RGY CORPORATION,

i. LU-fox

CASE NO. 2013®MO-1 1

On the Mome Coutity

Cowt of Tl Plas
Cam No. 2011-345

Appdlatt, Bwk BnaU Capongm CSwk &r ) moves dno Honmable

CiruM pmwmg to AppK 7(AN to gd gdcie dw tdiiI comt'^ fnkposidon of a fourtm m,[Bm

dollm ($14, . ,000) bond. App. R. 7(A) pmvides a motion for mich ial.ief may be made to am

cow of ' Ow ° i nustmtes ` UW by jouwA] ^ doWedappwK

^ appiketion or Wed to afford the ^ef wWch ^ applicmd requested."

the trW wmtfbr m ader to emy ex 'ca of tb0

judpiwt^ wUy without ft mqWmmatof ` a ar, ihe °

the idief on1y in paw it inued a may,1it oonMomd the pomiq of

1/ . 72



a fawtm . n dollar ($A^ ,O .0Q) bond ° A). a ^ ito at aside

the bond aamoma, in dw ` couit would be ` .'able it Windy conddered 'the

xequat of not imposiRg a r4a rqemd ^ &wh an app "cn is neigm

°pracdcable nor cwtaVlatod by ^ypJL y or LC 2505.09. Aozwfimgly, now

comes b^^ fte Ho a modificatim to raflwt ft rdief oH y

sought; iA,no mquhvmnd t^^ be posted.

.G.dE. :AMAS..%,Eer=

A.

Ci.vit ) does not mmd a a ssw be

court may cmrdn 1ft dio t1 ^ cumdon of ,j t wj&out

WeMIant to a m4woodeas " nidarch & Ca v Rern, 9* DisL A1o.1S34S, 1 w'i.

205071 (Aug. 19,1992). Furdw, Ja McCart1ry v Lippitt, 7* Dist No, 04-

MO-1, 20 hio-5367, 139, tlst "[t* SI _ . ° 0012t, O#` 0-LJ-- aI' l;L 7

to idlaw for raview of a triat '^ dwhion dewjing it motion to aia,y penft :' In

acwr&mco with ` to mvie°w, Back ffic Court ` dw tW

caurt's deftmftdoa.bond

It is aat ° is able to

a bond is necessary ta -ftpotoW ...t^^ 4ft if the appoqL

Hawet►er, it is bupxftdtD of mwh a bmd ia "W seem the ees

ri tO rollOd an thts MOROI °*s of the NTmV Ma4owy Y. City pf B

33 C1hio App.3d 94, 96, 514 NY-2c€ 999 (e Dist. 19M. 8ai ' , in the pvmmt

Ap*m did not mq , riat muM ta O&y

t r 22s9S. lx 2



souot to ^^a the trid com# ° ofl loan void as .. o

which the uW fomd.

B. MLAmd-11 Rwa^^? ^^ th; , ,9t' ^ ^m

A, ^ .. P ^ . ^ s Of a .^ fy m a .t ^ uw Has
^een RatAtAWf^r Moba Dmwgn

A bond omly arves itet pmpow if an anaae 1u an° at ' be

lost or squodmd by . . l1o appeaL As noted ve„ A ees now rreqmwad

none by t1w . , the cowt ' pedY

awarded dwlnwy x*1W, 1u dw ommv7 j pr Beck

Emagy's lem= void aa apt= 1i.o policy.

In ` tha neccafty of a su M Ohfa

y^o^l a bond b only requirad . ^jWgm^ thr

monetay .®Sea Boothby vrv}x Bd ofZvring Appak 1e Disk. No. WOOM&M,

2001 Wd.. 30622 (JuLB, 2001); 7hukawk Xomes v ,Avm Lake of2'o Qts, 92 Ohio

.App.3d 214, 694 N22d 685 P993); y, nqvw, `v. ,M of

Zon&W , 134 Cbhto .3t1 $41, 731 N 733 , (90 ! ^ Moft v City of

BeeprdHeISAU, $6 ' No. 73725, 1998 WL 5 I$54 (A ^ ?As 1 ).

Tn Nati. Cgy Bo* 1Vmlheast v. Bajw, 6" ` Nn. H-99-017,1999 WL 1203742

(Dec. 17, 1999), aam addroodug ry fax a apanden bm4 dw

court nPOOMAY deft=ined fig a bond wa wt t1o eadedyimg "on a

xY! t ac1aon. lUcomtremonetf:

No judv=w hr has in ttt{s
Rata, cowrt the Beyem are the ri
own= of&eir . s we aftlre corpw of atrust yMd
by Notional City Bumt 14oceover® * * * no be
saved iu nq . Ncw jawy m pmt a the

4-1®W85: 12 3



cftamaftw= al fts have no intmva ^ sWo
be lost or sq . by" Now

is pmding. ^'e^ at *3,199-9 WL 1203742.

S ly,, m ft pmmt avow, the by dz tW cowt ogy

invo1ted doolmstuy roBef ® wt wmbwy ° 1be 2rW ODUrt d ^ Beek EnwWs

Imses am void and in ° "on on appe4d. Howevet, in doing

^^ ^ hwm no hdarest at could be ioet squandaW ^Beek - ^ while the

R"d is ' ^ ^ as in the Bow dw.Won, a omxnW^ bond is not required due to

the nature. of the relidmqumW and gmited by the ' court

y, the - Me of ILC. 2SO5°09 the ondadon tha a

supwmxkw bmA is ^^ ^ am vmwde& `TU *Wa's Inguop

requime a aqxmdm bond d`i^ not lm gma, JfAWM2&1% ^ MOM of the ffiW

aden judgmut, or mvo1vd, a is dheowd ^^e wxt tUt mulmd dw

ftd order, Judgmen4 or demw ft is wuot to be M;wwded or by the CoM to wWtrh ft

appeal Is takm" OFimphasis ) M^z ° im of #o i=~ V fieable¢" in

referanft tm amomt of tm boad, ° tte, amount should be Wi* the

atnoua of ft fmd , jmkmant or decne° Uu;. a bond need only be . a ^ of

awarded ^ dmmpo ^ft courL

2. ^^ ^ ^ If Ae . ^ ^ ^ du a ^ Bmi ^^ ^ ^^
FeW to F.M &k. Dar, -4 Sq&rAppefim

VAN4VAppmat

Tb= is no evidem estabUohing what danaW App&m may ° whir, °

qpped is the ' comt': bupmtion of a lbmtm ° °on doRa

($14,000,000) bond ^s not ° ` ° The ° ddon of ° bond anov* is mmvly an

^ ^ dwft ^ domM ^ ^ ^ ^. canbmodvpnl°
is ^ ^au ^ ° hffm ^

PONA&

4-l. 1 ° ^2 4



alloVd potauthd ° In feA ^ proooded no ad $to dw tx mpponof

^ ^ be hamed lly bmw of In 'dv og

^ It ^s pwo Wmdabw to if loom are ft tD bc ro.d cm

WWI, now Imms woW Iess "^ dw 1

^^d h4ve entwed ^^ v&fle ^ appW^ ^^n an ApWom, patt n

not the tAn of oWdom t ' ft dx.amount of ^bo to be

poftd.

^ imy rMowe r^ nm 0 su;s m ° mqwst %r a

bood, in1. ` ^ is not in a podticn ^^^ dmqeo

d " *e pmdmwy of de appog, dc ° it sd bond at $14 ' -doUm

($14, . ), Bond should not be based Wm a potwdal for inimy and ve dongo,

3° Act* Fm_ ^^ Bwkms ^ ^ and ° to Ae Com
° tu Nesifor a ^ ^ ^an&

Whm. . . wn ° a the ' se add AmU as presented - bdbn *A tW wurk #^

purpose a bond in this can is obviated due tD Back '^^^^ ommunity ^

i=s ° ^ Affidavt BwAk Pteddat of Bwk ^ auneW to

the Modcn for gUy in the UW cowt (BxWbit ^^ dammftmtm Beek EnaWs finneW

sol. ^ the company has bom in budam siuco 1978, it i^ ovtc we ihoumd

(^^ ) off and 4 an1^^as p2ld indow t^^^ ^ dollias

($12, , ^ ) in ro °

Fwdw, has vrelf-efftabUWied clo "t t im to ft communfir it

hu cavdnwusly mWnWued aU permits; ^ ImWlamm ^

ensure dw mfety, pmwcdon ° of its l wells; it mainWm

z Sm luly 23m2019ppp.15-A WWW n Exbbft B. w

000284-1 f2Ms,OD-0012 5



offim m Raverms, Ohto and W . K Obioe ,See hft > Abm ^^on Jmm( 147 otio

3d, 428, 4S 1-452, 770 N.EW 1105 (9P DioLM) ( no

given q"lbmts' solvency ^^ ^ tbO ^ Un,ty.)

M. CONCL. ON

Under .R. 7, ' dw mldwdty to of .

onkad by &e ' cowt Im ° m the fma of d' the owdumim a d is

not rew3 ' of ` : (1) no bond is aquiW for do qV*d

of a dedmUoq judgment .on; (2) . to asUbUk they w iflbe theAppollm

►amout of dw allcpd (3) Beek '$ to ft

community make the postmg of a bmd ay. For EneW rcqwxm

the Court pint itB requat to set Lside the mvmedeas band.

71 m
Sctd M. ^, of

OLIAK S. GKRU. V PjWFnM
& U TY C3., .L,PA

4775 Mummu Stut N.WJP.0e Box 36963
Csntw^ Ohio 44735«6963
P A (330) 497a07 axa (330) 497-4420

0M
A'T°rO "S FOR DEF ND !APPELLa4NT

0DGW4-1/ 225U.0W12 6



71M ^^ ^^RAWE

I h a caff of tw f by Ordinary US: Ma%

PMU=t to APP.R. I3(C)(3), ° day of Auguat 2013, to:

Ma& A. RopAock. Bsq.
Rklmd V. Zum Jr,
siobr & Z LLP
One C SWtic 2210

44909
A ysf^rP

wmim 0. war, lkq.
Taylar &Kmmd. Biqa

50 Nwffi 4P'S
ZaaarMe, Obio 43701

i wa Pdm, Esq.

107 Wag Cowt $
Woodsfich, Ohio 43M
aglt , f^rPlabno

Andmw S. ?oft Esq,

1305 YO C
^' y Vbi0'rr'T^21

K ' C. Abbo% Esq.
Rn4
225

i

L

,yh

Fifth Avea
LtP

M Suitc 1200
PiUsburgh, PenMhmnia 15222
AttorMwfor inm

Chdr E. ^

Bwtm o
388 S. ` Ste. 500
AJau% C}Wa 44311
Attar fur ITO , Lw-

Sc:ott K Za 9 of
KRiJ 5, GRIFFMIS
& DOUG LTY CO., L.P.&

A S FOR DEMNDANT/APPEUANT

1 lZ1385, IZ 7
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IN THE C.OU'RI-` OF COMNIC}N PLEAS
MON^.^€..hf. COUNTY, 01110

CLYDE A. HUPP, et al.,

PI ainti ffs-Appe l lees,

vs.

BECK ENERG^.r CO1^OIZA'I"IONr

D c ciant°Appwilant.

CASE NO. 2011-345

JUDGE ED L,ANE
(Sitting by Assignment)

13

NOTICE OF APPEAL

Notice is i7r.r.by giveai that Defendant, Bee^: Energy Corporation, by and through

the undersigned counsel, ix;:ac^by appeals to the Court of Appeals, Mc^iiroe County, Ohio, Seventh

Appellate District, from the Decision and Entry of the Monroe County Court of C;oniinon Pleas,

in. Case No. 2011-345, entered on August 2, 2013. ^copyr of the Tc+umai Entry is attached hereto

as Exhibit "A." A reyu.est :fc}r ;f-.e full record has been filed with this 1$otice ofAppeai.

!cerfafy the foregoing to be a true and
correct copy of the earig9nal.

E3efh Rose, -aer6c
Co WIeas ourf ^rarcca4

uty l
^v

f)

00638043-1 122585.00-0012

,

V^^^u ^ ° €^^ ^^ ^^^t \ i
Scott M. :?uxt:1 (4^ 9040), of
KRUGLIAK, ^dt ^.,^. . GRlFF IT1-^S
& DOt^^IIERI'Y CO., L.P.A.

4775 Munson Street N WfP.0. Box 36963
Ca.3tong 01iio 44735 6963
Piionee (330)-t97 0, 0a:;lFax: (330) 497-4020
slurLUO C^,kX-1com
El,.TTORNEY S FOR L)I^"FEN^AN*T'-Af'i21i,t_1.ANT
BECK FNERGY COPPt^RATIGN



CERTIFICATE OF SERVICE

I liereby certify that a copy of the foregoing was sent by Ordinary U.S. Mail this

^
?a

day of.4^^gust. 2013, to:

James W. Peters
Peters Law Office Co., L.P.A.
107 West Court Street
Woodsfield, Ohio 43793

Richard V. Zurz, Jr.
Slater & Zurz, LLP
One Cascade Plaza, Suite 2210
Akron, Ohio 443 Q8-113 5

Kevin C. Abbott
Reed Smith, LLP
Reed Smith Centre
225 Fifth. Avenue
Pittsburah, Pennsylvania 15222

Andrew S. Pollis
1305 Yellowstone
Cleveland, Ohio 44121

00638093-1 / 22585,00-0012

1V1ark A, Rope&icrck
Slater & Zurz, LLP
One Cascade f'i -dl.a. Suite 2210
A-cron, Ohio 4430S-1135

Clair E. Dickinson
Brouse McDowell
388 South Main Street, Suite 500
Akron, Ohio 44311

William J. Taylor
Kincaid, Taylor & Geyer
50 North 4 th St reell:
Zanesville, Ohid } 43701

Scott Zurko ^i 069€^4{^),c^t".
K^.t^C^f^Ir^^', `+^f^^fNS, GRfFr`IT:^
& L^OUGHf~`RTY CO.; L.P.A.

ATTC^RNE^S FOR DEFfa'NDANTr APPEIf,i., ANT
BECK ENERGY CORPORATION



00MMO^ PLEAS 00, URT
M.UN>^^^ ^OUNTVs Of-no

Clyde A. Hupp, et alr,

P^^iti.ffs,

-vs-

Beck Energy Corporation,

r1:n T OF Q^iHujt PCEqS
'`. 0,490

2013AUro' -2 PM (: 58

CLERK OF COU R iS

C;ase No.: 20l 1M345

Judge Ed Lane
Sitting by Assagnmr^ra

Defendant. . DECISION AND L,Nt'RY

lEs matter is before this Coaart on theMotio.^ of the Defendant, Beck Energy

Corporation, to toll the operation of the original P1aintiff s leases pending this appeaL This

motion was filed in this Court October 1, 2012, three months after this court's decision granting

the Phdntiffs' Summary Judgment. That decision is currently on a.ppeaie The ^oun of Appeals

for Monroe County, Ohio, Seventh Judicial Distnet, r^ef-riily remanded the case for this Court to

decide two very limited issues.. "niis Court has now i<c;alt v,,ith the issues on remand.

It is this Court's desire that afl matters in controversy be presented to the Cc^^ of

Appeals so that this case be processed as expeditiously as possible. T'h^ Plla7miiflfs note that #Ms

Court's failure to toll the provisicoxzs of these leases is one of the issues presentcd to the Court of

Appeals by this Defendant,

The Defendant notes that the Monroe County Common Pleas Court has recently tolled

lease provisions involving leases that may evc^.ntuafly be included in this class if the Plaintiffs

prevail and this matter goes forward as a class actiorz, This Court has r^ccntly granted a stay in

this action, provided the Defendant posts an appellant bond.

Page 1 of 2

: I SIT ...



This cotu°t believes the leases of the original Plaintiffs in ihir- action should be tolled

pending the Defendant's appeal. This is the relief previously xcquert; ^ by the Defendant and not

decided by this court. T1,.is dec.i<ion :s in keeping with ^ cunent line of decisions of the

Monroe County Common Pleas Court. ifthe Defendant desires to have this order expanded it

can present tha.4 issue to the Cow-t of .^ppeals,

AZ,I., OF W-MCII IS ORDERED, AD,^^^D AND DECREED ACCa^RDINGLY.

ENTE^ .0 LTNG:

..if,^^

c; Attc,rneys of record

Page 2 of 2



V.

l ^ ^ ^ K ENERGY CORPORAT ION

^^tti Ani i o?.`.^s;s'
Ttia1 C'o;Z"erkt:At^auefs

Cotirt of App;;als Case No, i ^ ...¢'._._... ... ^:

PRAT;C1PF
Pursuant tca 71:h Dist. Loc. R. VII

Defendant(s)-Appellant. )
TO THF, CLERK OF THE TRIAL COUWI';

Imn^ediaiely prepare and assernh!e the original papers and exhibits filed in the trial court in
this case and a c ertified copy of the eockcl and jourr,al entries, pursua-nt to App. R. 9(A).

In addition, the record in this apj,^_ ai wi11(cIata:k only one):
X 1. Include a complete. tTarisci-ipt ptirsu.arat :., App. R. 9(B), which I have ordered. S^e

below.
^_._... 2. Include a partial transcript pursuant to App. R. 9(1:5), which I have ordered. See below.

Enumerate here tk^^ t7-- of the trial and/or hearings to be transcribed pursuant
toLoc. R. State spec 1:;1% the tnai datesa the type o1'hea:ring and
the segnient^ you w^:nt . ran~^,°ribed.

Complete transcript li'oin Motion Hearing conducted on July 23, 2013,

CLYDE A.1ILIPP, et a1,

Cs=T.j of Coe-r.rnon PWs
f^^? Flue G{N.1 nty, Oh9o

lN1'1-1E CO?vLAION PLEAS C'OCJ'1:.1 t I ^ ^:.^
MC .̂^NRC?E COUNTY, 01110 AUG 3 ^ 113

Plaintiff(s9-Appe11ees ,

........ 3. Include astatement of evidence or proceediiigs pursuant to App. R. 9(C) (no report (i,e,
record al'testirr^^^^^) made or transcript available),

4. Include aii agreed statenient pursuant to App. Re 9(D).
Video Wp.° : to be filed.

6. The record was made in an administrative hearing and filed with the trial court,
including/not including a transcript, fy1

7. No transcript is required.
^ '.-. 't ! .t . . .. .Date ^JQ ? 1 13

Scott i, zuaallra^skiL_ 0 69040)

^s'
Date
00638116-1 / 22585.00-001.2

COURT REPORTER A^^OVVLE1^^MEiNT OF REQUEST TO P^^ARETRANSCRIPT
_^ MUST BE COMPLETED BY COURT REPORTER AND ATTACHED TO NOTICE OF

^^^EAL,
Estimated C"aanpletion Date Completed Estimated Nusnber of Pages 41
(Give specific date) (GidTespec:ific nu:rnber)

^--^:-^ -,
Court Rc,^=^^ ^rs S i^n,:i4.u:-e
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STATE OF OHIO

MONROE COUNTY

CLYDE A. HUPP, et al.,

)
SS:

PLAINTIFFS-APPELLEES,

VS.

BECK ENERGY CORPORATION,

)
)

)
)

)
)
)
)
)

FILED
F AP EALS OF OHIO

^^? 1 v L') 13

ISTRI T

SEULNTN J:slfi f COtiitf 1f NPPEAlS
H1,ivRJE G^J': i Y 0 N;O

Bc -1 H AItiN tOSE
CIERK Or COURTS

. ^ ... r v.,

13M®11

JUDGMENT ENTRY

DEFENDANT-APPELLANT

Appellant Beck Energy's August 19, 2013 motion to stay Case Numbers

13MO3, 13M011 and 13MO12 pending the resolution of 12M06 is denied. Case

Numbers 12MO6, 13M03 and 13MO11 are sua sponte consolidated for hearing and

Opinion purposes.

Only 13MO11 remains to be briefed as 13M012 has been sua sponte

dismissed in a separate entry. To expedite hearing of this matter, Appellant Beck

Energy shall have 30 days from the time-stamped date of this entry to file a brief in

13MO11, Appellees shall have 20 days to respond, and thereafter Appellant Beck

shall have 10 days to file a reply brief, if any. No further leaves will be granted.

Motion by Appellant Beck Energy requesting a prehearing conference is denied

as the Court does not deem it necessary at this time.

Emergency motions for injunctive relief and to set aside supersedeas bond

remain pending for determination by the Court.

All until further order of the Court.

i certify the foregoing to be a true and
correct copy of the original.

^ nn Rose, k
0 on eas C u, Monr Co , Ohio

^y u Cierk

IN THE COURT

SEVENTH

JUDGE G NE D®NOF

UDG J SEP J. VUKOVICH

A691 4^qA;0D
JUDGE MARY DeG ARO
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STATE OF OHIO

MONROE COUNTY

CLYDE A. HUPP, et al.,

VS.

) IN THE COURT
)
) SS: SEVENTH

PLAINTIFFS-APPELLEES,

BECK ENERGY CORPORATION,

)
)

)
)
)
)
)

)
)

CAS

FILED
F AP EALS OF OHIO

G2"+3
ISTRI T

stu^NTFI ^,,6F yr cGuKf ."r'tiPFEpLS
(VICC o' `11 Y ONIO

SETH Alitv r"iOSE
CLrfiK CK COURTS

13M011

JUDGMENT ENTRY

Appellant Beck Energy's August 19, 2013 motion to stay Case Numbers

13M03, 13M011 and 13M012 pending the resolution of 12M06 is denied. Case

Numbers 12MO6, 13M03 and 13MO11 are sua sponte consolidated for hearing and

Opinion purposes.

DEFENDANT-APPELLANT.

Only 13M011 remains to be briefed as 13M012 has been sua sponte

dismissed in a separate entry. To expedite hearing of this matter, Appellant Beck

Energy shall have 30 days from the time-stamped date of this entry to file a brief in

13MO11, Appellees shall have 20 days to respond, and thereafter Appellant Beck

shall have 10 days to file a reply brief, if any. No further leaves will be granted.

Motion by Appellant Beck Energy requesting a prehearing conference is denied

as the Court does not deem it necessary at this time.

Emergency motions for injunctive relief and to set aside supersedeas bond

remain pending for determination by the Court.

All until further order of the Court.

certify the foregoing to be a true and
correct copy of the original.

Bleth ose, Clerk
Co n eas C®urt, onroe o., hio

sy 1L^.•^ ^

'^eN lerk

JUDGE G NE DON®F

UDG J 4EP J. VUKOVICH

JUDGE MARY DeG ARO
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FI LED
STATE OF OHIO

MONROE COUNTY

}

^
SS:

IN THE COURT OF AP W2-6m2013..._ _1 .r._ .

SEVENTH DISTRI T

E "AM

CASE NOS, 12 MO 6,13 MO 3
^ ^^^^^^

JUDGMENT ENTRY

1 cert4 the fxaregoin
eora^ect copy ssf the

Be#h Am-hRose9 090

CLYDE A. HUPP, ef aln,

^^INTIFf~S9APPELLEESp

vs,

^^^^ ENERGY CORPORATION,

DEF^^^^NTmAPPELLANT

This moffer came on for hear^^^ before this Courton September 23, ^01^ on three

pending mafions. 1) Appellant Back Energy Corporation"s August 16, 2013 emergency

motion for Injunctive relief pursuant to App.R. 7; 2) ^^ck% August 30, 2013 emergency

motion to set aside supersedeas bond; and 3) T he (€;d9vi^^^l Land^^ers' Sepfember 12,

2013 motion to dismiss thls appeal on the grounds of moot°tesso

On consideration of th e parties' respec#i^e flings, the responses thereto and their

arguments before this Cour^ Ifla OF^^ERED,

!. The tda[ court°s August 16, 2013 stay order €s hereby modified and

cont€nuedo The requirement of posting bond is hereby set aside; no

bond is required, This stay of execution ^^^^^^ to the named plaintiffs

and proposed defined class members- for the ^^^^^^^^ ^ud^^^nts; (1)

the July 12, 2612 ^^^^^^^^ ^^^nting sumr^ary judgment iri^ the

Landowners' favor, including the joumalization of the trial court's

to be a trued`1964sion on July 31, 2012; (2) the trial court's February 8, 2013

judgment granting class certification; and (3) the fr^a'i court`s June 10,

judgment defining the class and finding Beck Energy's

e^^ ^r^iaims r^o^^ and barred by r^ j^rdicaxeo
^

The tdal court's August 2, 2013, order tolling the I^^^^ ^er.^^ as to

the named plaintiffs only ^s.hereby modified and continued: The lease

terms are slao tolled a ^ to the proposed defined ^^^^ members. The



.2w

t^^^ing pedod for all Ieases sbaIE oommenre on October 1, 2012, the

date Beck Energy flrst fifed a motion in the trial court to toll the terms of

the oiI and gas Ieases. The tolling ^^dod shall continue during the
pendency of all appeals in this Court, and in the event of a timely notice

of appeal to the Ohio Supreme Court, until the Ohio Supreme Court

accepts or ^^^^^nes jurisdiction. At the expiration of the tolling pedode

Beck Energy, and any successors and/or assigns shaIl have as rnuch

time to meet any and ail obiigations under the oil and gas P^a-se(s) as
they had as of October 1, 2012.

3. The Motion to Dismiss is der^ied.

Consistent with this Court's September 16, 2013 order setting a br€et'€ng schedule in

these consolidatBd appeals, ami argument on the merits is tentatively set for November

20, 2013 before this Court.

Ali until further order of this Court,

^
JUDGE GE^^ ^^ R5

c- 614-1^ u ------------------------ --------
E JOSEPH J. VUKOVICH

/4^1
'JUDGE M.^R`^ D^ee f'^^f^^
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STATE OF OHIO

MONROE COUNTY

CLYDE HUPP, et aL;

PLAINTIFFS-APPELLEES,

vS.

BECK ENERGY CORPORATION,

DEFENDANT-APPELLANT

FILED
KI ®V -1 2013

SEVENI N DISTRIC7 CQURT OF APpFA!$
MONROE CQUNXY OHIO

BEiN ANN ROSE
CLERK OF COURfS

IN THE COURT OF APPEALS OF OHIO

SEVENTH DISTRICT
)

SS

CASE NO. 13 MO 16

JUDGMENT ENTRY

)
)
)
)
)
)
)
)
)

Motion of appellant Beck Energy Corporation filed on October 4, 2013 to

voluntary dismiss this appeal is sustained. Appeal dismissed. Costs taxed against

appellant.

RZI W41Ck,A^9 -
PRESIDING JUDG IS)

Ie
Co

^

the foregoing to be a true and
copy of the original.

p Rose, CI^
in Pla?nc (°'rlo . al Aa C __ _ re ^ . ., .

e'k
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!N THE PCOUIRT 0F COMMON: PLE OF . ..NIl^OE COUNTY, OHiO
D®NAL.D J. PNtACZ , et aL, 2#1Z0G 31 ^as ^ 11 `^ 2

Case No. 2012-274
Plain e t . r

l,
: .^.rti{s iiL?•.

^• ;Ai.^F: Or cuulli
BECK ENERGY CQR Ti , et ai.,

Defendants.

EEN ,
FOR TENIPORARY NINGOHMX

This m before the Court on, the 31 It day otAugust, 2012 for hearing on

Plainthlre Motion for Tomponvy Re ning O r and Prae►mina►y 6nJuncgon.

Pia,in Donald Pni k, Maty Jane Pni John Pnia k and Deborah

Pnisoraak ("Pniezceksl vvere present through their cou i, Mark A. Ropchock, Esq, of

Slater & Zurz, LLP.

Defendant Beck Ene rgy Corporation (" k) was present thmugh b CDu I,

Smott M. Zwsko ki, Esq , and Nathan D. Vaughan, Esq. of KrugPiak, kins* f3riffahs &

Doug Co,, [..P.A,

The Court finds that a Owfficadon of Plain ' Coun was tiiad awaring

that ndantt Exxon Mobil Corporation advi of said h®aring.

Evidence was p e .

i3a upon the filing of Pni , the arguments of ooun and the evidence

presented, the Court hereby makes the t®i `ng Findings and CDrders.

Pni eks have moved this Cowt f br an immediate Tomporar; R-Wfa. #^rd ^;rder

te prWO" 6vc^ from lftdudiOV ton ^'70) a. ; . 'of the .Prria . ' ^ q. rlyiit S tw ehty(20).
a: . . d0i1lin4 unit r-etatad to an! oil`an^ gets 1D tp, e, dfilted on h. .3r- n " g hboW prop",

tho .Connomi09era.

This Court, through the Hon. Ed Lane, in Case fVa. 2011-345, Clyale A. Hupp, et

COURT OF
COMMON PLEAS I

MONROE OCfUNTY
dUIJE N. SEI^IN

JUIDSiE



al. v ok Eneigy fion, ruied in its J®aarrae! Entry fifed on July 31, 2012 that Beck

leases were void ab bnfNo as perpetual Wases, and second, #het the ses were void

for Beck's failure to timely develop them underthe 3rnpiied covenant to reasonably

develop the land, vvhlch coven impl ly contWned in ses.

Said ruling was appealed on August 28, 2012 and Defendant Beck Energy

C ''s Motion for Stay Is ourranOy uled for headng bafore Hon. Ed

Lane.

Seek applied for a peraoit to drill on Pnia ks' property a rIaia Courk's

afia ntioned finding and ruflng that these purporWd ciass members' Back ieases

The Pnaar.a three-yesr lease ' h Beck was signed on September 3, 2009

and set te expire on September 3, 2012. To date, no ii has been drilled on

Pn ° property.

Mary Jane Pne k tif'red that she aon ftd Beck foi ° the ruling in the

Hupp v Beck tase and ad ° ed them of Pniazceks intenton not to ren ew lease.

Sub e uent to that conve tion, Pniaczetm r+aoe° ° a re'_ . r from scoun .,

dated August 22, 2012, advising of Baok's iniEe ' n to oonsolidete the Pniaczeks' lease

wtth other oil and gas leases mlarm an oil and gas development unit.

PnWm+eks are purported class members in the ab ove, refemneed proposed class

aotion, Hupp v Beck En y C raifon.

The Court finds that immediate and irreparable injury, loss and dantaye wiii

nesutt fo PniaczeM If a temporary restraining order Is not issued, by way cf (1) the

p nfia6 extraction of rn na0s from Pnlaczeks' reeky pursuant to an oil and gas lease

° h has already been declared void ab intti'o by this Court; (2) the eiimina#ion of

Pnia+czeks' ability to participate In a putative class aot#on; and (3) the potentiai iwther

COURT OF
COMMON PLEAS
NbDNROE COtMFY
JUUE s SELMON

JUDGE

,2w



encumbrance of Pnla ks' realty by produ^on under the oxkft oil and gas kow of

Back.

rAcwrdingly, the Court hereby grotdo A/afn s Moffon for 71em ry R ining

Order and M ° for Pml . ery I° n.

'yVhe re, it Is he yOrdeOrdereand Decreed that Beck Energy

1Cprpo 'on, aer4d de agent, ernployees, representsWes, and asstgns, and all person in

active mnoert and participation vAth them, be hereby are ned #rom, In any

manner, etther direci:iy or lndirecUy:

(1) from entedng upon Pni ks' neatty foF the purpoees of making any

preparatkwe fro ths drilling of an ol and gas wel l;

(2) ftom cond 'ng any drilling o Wns on Pn ks' ky; and

(3) from including any portion of Pniazoeks. in an oil and ga i driti° unit.

iT IS SO ORDERED.

®et as of da&^ of filing

COPIES SENT tS '̂ Y'°$^.
Mark A. Ropchock , Esq. and Richard V. Zurz, Jr.,
Scott M. Turak ki, Esq., WiiEtam G.l/yitt' a, Eaq•^^^ ^^ •,

G o W.1/Vetts, E. and Aletha M. Carver, Esq,
Exxon mobtt ^orpo ian c/o Ronnie Bla fl, Eaq., XTO Energy, inc., 714 Main St,

Fort Worth, TX 761 Q2 ®Q

kss

COUR'r OF

MOTIROE ICOU!(tY

JULlG It. SEUMN

„ga
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