IN THE SUPREME COURT OF OHIO

PHILLIP DODD, et al., ) Case No. 2013-1730
)
Appellants/Cross-Appellees, )
)
Vs, ) Jurisdictional Appeal from the
) Harrison County Court of Appeals,
JOHN CROSKEY, et al., ) Seventh Appellate District
) |
Appellees/Cross-Appellant. ) Court of Appeals
) Case No. 12HA 6

MERIT BRIEF OF AMICUS CURIAE JON D. WALKER, JR.
IN SUPPORT OF APPELLANTS/CROSS-APPELLEES

James F. Mathews (0040206)
BAKER, DUBLIKAR, BECK,
WILEY & MATHEWS

400 South Main Street

North Canton, Ohio 44720

Phone: (330) 499-6000
Fax: (330) 499-6423
E-mail: mathews@bakerfirm.com

Counsel for Amicus Curiae
Jon D. Walker, Jr.

Paul Hervey (0063611)

Counsel of Record
Jillian Daisher (0087051)
FITZPATRICK, ZIMMERMAN
& ROSE, LPA
P.O. Box 1014
New Philadelphia, Ohio 44663
Phone: (330) 364-1614
Fax: (330) 343-3077
E-mail: pbha@fzrlaw.com

jdaishere@fzrlaw.com

Counsel for Appellants/Cross-Appellees

SEP 2.0 2014

A CLERK OF COURT
;,%,&JPREME GOURT OF OHIO




Matthew W. Warnock (0082368)
Counsel of Record

Daniel C. Gibson (0080129)

Daniel E. Gerken (0088259)

Bricker & Eckler LLP

100 South Third Street

Columbus, Ohio 43215-4291

Phone: (614) 227-2300

Fax: (614) 227-2390

E-mail: mwarnock@bricker.com
dgibson@bricker.com
dgerken@bricker.com

Amici Curiae, Noon
and Shepherd Mineral Interest Owners

Ronald K. Lembright (0023732)

Counsel of Record
One Cascade Plaza, 15% Floor
Akron, Ohio 44308
Phone: (440) 781-4639
Counsel for Appellees William L. Kalbaugh,
William H. Boak, Jennifer Bernay,
Charlotte S. Bishop, Richard G. Davis,
Harry Roy Davis, Thomas Davis,
Harry K. Kalbaugh, Michael L. Kalbaugh,
and Charlotte S. Bishop

Rupert Beetham (0019088)
Counsel of Record
110 S. Main Street
P.O. Box 262
Cadiz, Ohio 43907
Phone: (740) 942-8282
Counsel for Appellees John William Croskey,

Mary E. Surrey, Roy Surrey, Emma Jane Croskey,

Margaret Ann Turner, Mary Louise Morgan,
Martha Beard, Lee Johnson, Edwin Johnson,
Joann Zitko, David B. Porter, Joann C. Wesley,
Cindy R. Weimer, Evart Dean Porter,

Stuart Barry Porter, Brian K. Porter,

Mary Elaine Porter, Kim Berry, Samuel G. Boak,

Lorna Bower, Sandra J. Dodson
and lan Resources, LLC

R. Jeffrey Pollock (0018707)
Counsel of Record
Erin K. Walsh (0078142)
McDonald Hopkins LLC
600 Superior Ave., East, Suite 2100
Cleveland, Ohio 44114
Phone: (216) 348-5400
Fax: (216) 348-5474
E-mail: jpollock@mcdonaldhopkins.com
ewalsh@mcdonaldhopkins.com
Counsel for Appellees, Karen A. Chaney,
Patty Hausman, Linda C. Boyd Counsel for
and Terri Hocker

Marquette D. Evans (0008082)
Counsel of Record

Evans Law Office

902 Race Street, Second Floor

Cincinnati, Ohio 45202

Phone: (513) 381-6222

Fax: (513) 381-8333

Counsel for Appellee, Harriet C. Evans

Brian Crist

3384 North River Road
Zanesville, Ohio 43701
Defendant-Appellee

Clay K. Keller (0072927)

Jackson Kelly PLL.C

17 South Main Street

Akron, Ohio 44308

Phone: (330) 252-9060

Fax: (330) 252-9078

E-mail: ckkeller@jacksonKelly.com
Counsel for Amicus Curiae

Chesapeake Exploration, LLC




TABLE OF CONTENTS

Page
TABLE OF CONTENTS . ... e i
TABLE OF AUTHORITIES .. ... i
STATEMENT OF INTEREST OF AMICUS CURIAE . ... 1
STATEMENT OF FACTS ..o 2
STATEMENT OF THE CASE ... .. 2
ARGUMENT 3
Evans’ Proposition of Law No. II:
A restatement of a prior mineral reservation in later deeds is a “title transaction”
within the meaning of §5301.56, Ohio Revised Code. ................. ... .. .. .. 3
CONCLUSION ... 6
PROOF OF SERVICE .. ... 7




TABLE OF AUTHORITIES

Page

CASES:
Boley v. Goodyear Tire & Rubber Co., 125 Ohio St. 3d 5 10, 2010-Ohio-2550 ............. 3
Cleveland Elec. [llum, Co. v. Cleveland, 37 Ohio St. 3d 50 . ............. 00 o 3
Dodd v. Croskey, 2013-Ohio-4257 (7™ DiSt) ..o e 5
In Re. Foreclosure of Liens for Delinquent Taxes by Action In Rem, __Ohio St. 3d

2 2014-0hio-3656 . ... 3
Wachendorf'v. Shaver, 149 Ohio St. 231 (1948) . .......... . L..3
Walker v. Nau (Noon), 2014-Ohio-1499 (7% Dist.), S. Ct. Case No. 2014-0803 ........... 1,5
STATUTES:; OTHER:
R.C. 530156 oo 1
R.C. 5301.56(BY3N@) oo 3,5

il




STATEMENT OF INTEREST OF AMICUS CURIAE

Jon D. Walker, Jr., is a party before this Court in Walker v. Nau (Noon), 2014-Ohio-1499

(7" Dist.), S. Ct. Case No. 2014-0803. The Walker case involves application of the Ohio Dormant
Mineral Act, R.C. 5301.56, as enacted in 1989, and this case involves consideration of the 2006
amendment to the Act. Regardless, the proposition of law proposed by the appellee by way of the
cross-appeal accepted for review by the Court’s August 28, 2014 order is implicated in both cases.
The lower courts have ruled that Walker is entitled to oil and gas rights as part of the ownership of
his property based upon rights which vested under the 1989 version of the Dormant Mineral Act,
Walker’s rights vested without consequence from mere references to any prior reservation of mineral
rights contained in deeds “the subject of” which was conveyance of the surface ownership.
Walker, as amicus curiae, joins to urge that the Court affirm the proposition that a mere
reference to a severed oil and gas interest in a deed or other instrument conveying the surface does

not qualify as a savings event for purposes of the Dormant Mineral Act.




STATEMENT OF FACTS

The appellants acquired title to property located in Harrison County, Ohio by mean of a deed
in 2009. That deed, the subject of which was conveyance of the surface estate, referenced prior
reservations of mineral rights in others - third parties who were strangers to the surface deed in
question.

Appellants pursued the abandonment of the previously-severed mineral interests in
accordance with the procedures set forth in the 2006, amended version of the Dormant Mineral Act.
Appellee Evans has asserted, among other issues, that the reference to the prior reservation operated
as a savings event under the DMA.

STATEMENT OF THE CASE

Appellants have pursued this declaratory judgment and quiet title action asserting ownership
to the oil and gas interests underlying their property. The trial court entered judgment in favor of
appellees, and the Seventh District Court of Appeals affirmed. However, as part of its decision, the
Court of Appeals held that the 2009 surface transaction deed did not operate as a savings event.

Appellee Evans raised a proposition of law by way of cross-appeal in this case. Originally,
the Court declined jurisdictional review as to such issue, however, following oral argument, the
Court accepted Evan’s Proposition of Law No. II. (Entry, August 28, 2014). Further briefing was

ordered.




ARGUMENT IN OPPOSITION TO THE PROPOSITION OF LAW

Evans’ Proposition of Law No. II:

A restatement of a prior mineral reservation in later deeds is a “title transaction”
within the meaning of §5301.56, Ohio Revised Code.

For purposes of R.C. 5301.56(B)(3)(a), in order for a “title transaction” to qualify as a
savings event, the mineral interest must be “the subject of” such title transaction. When there is a
conveyance of the surface interest in land - that is, the mineral interest was previously severed and
remains in the name of another - the severed interest cannot be “a subject of” the surface transaction
let alone “the subject of” such conveyance. Consequently, transactions in the surface do not
constitute any form of savings event under the Ohio Dormant Mineral Act, regardless of any
surplusage that may refer to a prior reservation of mineral interest in some other party.

The intent of a statute is presumed to rest in the words used by the General Assembly. “Our
role in cases of statutory construction is to determine legislative intent by looking to the language

of the statute and the purpose to be accomplished by the statute.” In Re. Foreclosure of Liens for

Delinquent Taxes by Action In Rem, Ohio St. 3d | 2014-Ohio-3656, 912; Boley v.

Goodyear Tire & Rubber Co., 125 Ohio St. 3d 510, 2016-Ohio-2550, 920. “Where the statute’s

meaning is clear and unambiguous, we apply the statute as written.” Id. “This court must give effect

to the words used, refraining from inserting or deleting words.” In Re. Foreclosure of Liens, supra

at Y12; Cleveland Elec. IHum. Co. v. Cleveland, 37 Ohio St. 3d 50, 53-54. “In the absence of a

definition of a word or phrase used in a statute, the words are to be given their common, ordinary,

and accepted meaning.” InRe. Foreclosure of Liens, citing, Wachendorfv. Shaver, 149 Ohio St. 231

(1948), paragraph five of the syllabus.




Here, the operative words are “the subject of a title transaction.” When the grantor of an
instrument conveying the surface interest in real property does not possess any right to affect a
severed mineral interést, any reference to the mineral interest contained in the deed neither conveys
nor otherwise protects the mineral interest. The holder of the severed mineral interest is a stranger
to any transaction in the surface alone and cannot be affected or benefitted by such transaction.

The 1989 version of R.C. 5301.56 did not provide for just any title transaction to act as a
savings event; instead, the mineral interest itself had to be the subject of the title transaction under
consideration. The word “only” did not need to be in the statute, since use of the word “the” (in the
phrase “the subject of”) conveys that meaning. The 2006 statute provides as follows, in pertinent
part:

(B)  Any mineral interest held by any person, other than the owner of the

surface of the lands subject to the interest, shall be deemed abandoned

and vested in the owner of the surface of the lands . . . [if] none of the
following applies:

(3) Within the twenty years immediately preceding the date on which
notice is served or published under division (E) of this section, one or
more of the following has occurred:
(a) The mineral interest has been the subject of a title transaction that
has been filed or recorded in the office of the county recorder of the
county in which the lands are located; (Emphasis added).
Mere reference to a prior reservation of mineral rights by another, in a later deed which does not

itself create, convey or reserve any interest in the minerals, does not represent a title transaction in

the mineral interest. The exception is only satisfied if the mineral interest is “fhe subject of a title




transaction,” (emphasis added) as opposed to simply “a” subject of some transaction regarding other
interests between others who are not the holder.

The DMA operates to reunite previously-severed oil and gas interests with the fee ownership
in the surface, in the absence of a savings event. Each savings event is directed to some effort or
action of the mineral holder to utilize or preserve the interest in order to avoid the abandonment of
such interest. The cross-appellant, who took no timely effort to use or preserve the mineral interest
atissue in this case seeks to take advantage of the surface transactions, and ride the coattails of those
transactions, as a safe harbor under the DMA. However, if the General Assembly intended for
surface interest transactions to operate as savings events, then the legislature would have expressly
provided for that result. Instead, R.C. 5301.5 6(B)(3)(a) is triggered only when the mineral interest
is the subject matter of a title transaction. The Court of Appeals correctly recognized that “[i]n order
for the mineral interest to be the ‘subject of” the title transaction the grantor must be conveying that

interest or retaining that interest.” Dodd v. Croskey, 20 13-Ohio-4257 (7™ Dist.), 948. Accord,

Walker v. Nau (Noon), 2014-Ohio-1499 (7" Dist.), 27.




CONCLUSION

WHEREFORE, amicus curiae, Jon D. Walker, Jr., respectfully requests that the appellate
court judgment be affirmed as to the issue presented in the cross-appeal and that the Court hold that
areference or mention of a severed mineral interest in a deed conveying the surface interest does not
make the mineral interest “the subject of” the title transaction. “The subject of” such transaction is
conveyance of the surface estate. Consequently, such a deed does not operate as a savings event for
purposes of the Ohio Dormant Mineral Act.

Respectfully submitted,
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