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MERIT BRIEF OF RESPONDENT NORTH AMERICAN COAL ROYALTY
COMPANY ON CERTIFIED QUESTIONS OF STATE LAW

I. INTRODUCTION
A. Question One
The first certified question asks whether the 1989 or 2006 version of the Dormant
Mineral Act (“DMA”) applies to claims asserted after 2006:
Does the 2006 version or the 1989 version of the ODMA apply to
claims asserted after 2006 alleging that the rights to oil, gas and
other minerals automatically vested in the surface land holder prior
to the 2006 amendments as a result of abandonment?

(District Court Opinion and Order, Pet. App. Ex. 1.)"

It is hornbook law that “a court “should apply the law in effect at the time it renders its
decision.”” Landgrafv. USI Film Prods., 511 U.S. 244, 273 (1994), quoting Bradley v.
Richmond Sch. Bd., 416 U.S. 696, 711 (1974). For claims asserted after 2006, that law is the
2006 DMA.

To avoid this basic principle, petitioner contends that mineral rights vested in his
predecessor “automatically” under the 1989 Act, and cannot be “retroactively destroy[ed]” by
the 2006 Act. (Merit Br. of Pet. at 8.)

The 1989 Act did not provide for “automatic” vesting — that is, a secret transfer or
forfeiture of mineral rights without notice, without any court involvement, and without any
activity on the title record. Such automatic vesting would be squarely inconsistent with the basic
purpose of the Ohio Marketable Title Act (“MTA”), of which the DMA is a part.

Sections 5301.47 to 5301.56, inclusive, of the Revised Code, shall
be liberally construed to effect the legislative purpose of

simplifying and facilitating land title transactions by allowing
persons to rely on a record chain of title . . .

! Petitioners’ Merit Brief, at pages 2 through 6, accurately reflects the stipulated facts
before the District Court.



(Emphasis added.) R.C. 5301.55 (App. at 1). Any “automatic” vesting would occur outside the
chain of title, and would be unrecorded, defeating this express legislative purpose. Several lower
courts have therefore properly concluded that vesting could occur only if there was some
“implementation or enforcement of claimed abandonment rights” through a court proceeding.
Dahigren v. Brown Farm Properties, Carroll C.P. No. 13 CVH 27445 at 14 (Nov. 13, 2013)
(App. at 2), rev’d, 7th Dist. Carroll No. 13 CA 896, 2014-Ohio-4001; M&H Partnership v.
Hines, Harrison C.P. No. CVH-2012-0059 (Jan. 14, 2014) (App. at 24); Eisenbarth v. Reusser,
7th Dist. Monroe No. 13 MO 10, 2014-Ohio-3792 (concurring opinion of Judge DeGenaro).
Nothing in the Act provided that a mineral interest would be vested without such action and a
resulting change in the record chain of title,

The language of the 1989 DMA is very different from that of the truly “self-executing”
statutes that petitioner cites. Indiana’s statute, for example, unambiguously provides that if the
mineral interest is unused for 20 years, it “is extinguished and the ownership reverts” to the
surface owner. (Emphasis added.) Ind. Code 32-23-10-2 (App. at 40). The MTA likewise
provides that certain unclaimed interests are “extinguished” or “null and void.” R.C. 5301.49,
5301.50 (App. at 41, 42). There is nothing like that in the 1989 DMA. And the proponent stated
that the “proposed bill also contains the essential elements” of the Uniform Dormant Mineral
Interests Act (“UDMIA”), S.B. 223, H.B. 521, Proponent Testimony, 1989 DMA, p. 3 (App. at
45), — one of which, as petitioners note, was that “the surface owner take affirmative action for
vesting to occur.” (Merit Br. of Pet. at 13.)

The legislature thus did not intend automatic vesting. At the very least, the DMA is
ambiguous in that regard. The language of the DMA, as an act that is in derogation of the
common law and authorizes the forfeiture of private property, must be strictly construed. “No

forfeiture may be ordered unless the expression of the law is clear.” State v. Lilliock, 70 Ohio

-



St.2d 23, 26, 434 N.E.2d 723 (1982). There is no “clear” statement in the 1989 DMA that
mineral rights were “automatically” to be forfeited or to vest in the surface owner; indeed, since
then the legislature has expressly recognized the “ambiguity of the existing [1989] statute,” and
noted that it “did not clearly define when a mineral interest became abandoned and exactly how
the process to reunite the mineral interest with the surface ownership was to be accomplished.”
(Emphasis added.) H.B. 288, Sponsor Testimony, 2006 DMA at 1, Representative Mark
Wagoner (App. at 68). Given that ambiguity, there is no basis for “automatic” vesting under the
1989 Act.

Petitioner argues that once an interest is “deemed vested” under the 1989 Act, the 2006
Act cannot apply, because the DMA applies only where “the mineral interest [is] held by any
person, other than the owner of the surface,” and “different entitics own the surface and the
mineral rights.” (Merit Br. of Pet. at 21.) This ignores the plain language of the statute. It is
true that the DMA applies only when a mineral interest is “held by any person, other than the
owner of the surface.” R.C. 5301.56(B) (App. at 71). But the Act specifically defines what it
means to “hold” a mineral interest. The “holder” of a mineral interest is the “record holder” of
the interest. (Emphasis added.) R.C. 5301.56(A). “Automatic” vesting under the 1989 Act
would not change the “record holder” of the mineral interest or affect the title record in any way.
Thus here, assuming there were some “automatic” vesting in 1992, North American and/or its
lessee remained, and still remains today, the “record holder” of the mineral interest. The DMA
still applies.

As for petitioner's claim of “retroactivity” — there is nothing “retroactive” about applying
a 2006 statute to a 2013 lawsuit. A “retroactive” statute is one that is applied to actions already
pending when the statute becomes law. See, e.g., Van Fossen v. Babcock & Wilcox Co., 36 Ohio

St.3d 100, 103, 106, 522 N.E.2d 489 (1988). Respondents do not argue for that here.
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Respondents’ position is just that petitioner should be required to follow procedures that the
General Assembly put in place seven years before petitioner filed suit or made any claim of any
kind. That is a prospective application of the 2006 DMA.

Assuming, for the sake of argument, that an automatic vesting of mineral rights occurred
before 2006, those rights could be lost if the surface owner failed to comply with the
requirements of a new procedural or remedial law. If that is a “retroactive” application of the
2006 DMA, it is not an unconstitutional one. The MTA is a remedial law that can eliminate
vested property rights and divest the owners of those rights. See Pinkney v. Southwick Invests.,
LLC, 8th Dist. Cuyahoga Nos. 85074 & 85075, 2005-Ohio-4167. The 2006 DMA, part of the
MTA, is also such a law. Petitioner’s argument that the 2006 Act cannot have any “retroactive”
effect is incorrect. Both versions of the DMA were clearly intended to have retroactive as well
as prospective effect; if the original Act were prospective only, for example, it would not have
had any effect on mineral ownership until a 20-year period of nonuse after the statute was
enacted, and there would have been no need for the three-year grace period in R.C.
5301.56(B)(2). Instead, both statutes expressly provide for a 20-year “look-back” period, and
both are expressly and necessarily retroactive.

But there is nothing “unconstitutionally retroactive” about the 2006 Act. (Emphasis sic.)
Bielat v. Bielat, 87 Ohio St.3d 350, 353, 721 N.E.2d 28 (2000). The 2006 amendments to the
DMA did not change or take away any substantive rights whatsoever; they merely clarified the
procedures that must be followed before any allowable vesting of mineral rights can occur.
Procedural or remedial changes can be applied retroactively even if they have a “substantive
effect” in some cases, Pinkney at 9 37, or are “outcome-determinative for some claimants.”
Combs v. Commr. of Social Sec., 459 F.3d 640, 647 (6th’Cir. 2006); see also Van Fossen v.

Babcock & Wilcox Co., 36 Ohio St.3d at 107-108 (“Remedial laws . . . include laws which
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merely substitute a new or more appropriate remedy for the enforcement of an existing right.
While we recognize the occasional substantive effect, it is yet generally true that laws which
relate to procedures are ordinarily remedial in nature. . . .”).

Importantly, the 2006 amendments did not themselves have any necessary effect on
anyone’s rights. This is very different from unconstitutional legislative enactments that
extinguish vested claims or rights. A statute that eliminates an accrued common law damages
claim and replaces it with a statutory compensation claim, for example, “deal[s] with rights and
not remedies,” and is unconstitutional. Weil v. Taxicabs of Cincinnati, Inc., 139 Ohio St. 198,
204 (1942). But the 2006 DMA did not itself eliminate any rights, or change any of the
substantive elements of abandonment and vesting in the surface owner. Only the procedures
changed. Petitioner could have tried to follow the new procedures, but did not. Thus, he could
have filed and served a notice under the 2006 DMA; and if North American did not respond, he
could successfully have claimed the mineral interest. The result, in that event, would be no
different from the result that he claims under the 1989 DMA.

Of course, in fact, the result would almost certainly have been different — but not because
the legislature “destroyed” petitioner’s supposed rights, only because North American would
have followed the new procedures and reasserted its rights to the oil and gas by filing a claim to
preserve them under R.C. 5301.56(H)(1)(a). The new statute itself took away nothing.
Petitioner did not lose any vested substantive right in 2006, but only a procedural argument; he
lost his ability to argue that he should receive, or be able to preserve, a windfall of mineral rights
without giving notice fo the record holder. But petitioner could have sought that windfall at any
time between 1999, when he acquired the surface rights, and 2006. Instead, he waited until 2013
— fourteen years after he obtained the surface rights, seven years after the DMA was amended to

require notice, and three years after respondent Chesapeake commenced production from a well
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drilled under its Harrison County lease with North American. By then, the legislature had
clarified the procedures to be followed, and that clarification was a purely remedial change that
does not in any way run afoul of the Ohio Constitution.

This Court’s recent decision in Longbottom v. Mercy Hosp. Clermont, 137 Ohio St.3d
103, 2013-Ohio-4068, 998 N.E.2d 419, rejected a similar challenge under Ohio’s Retroactivity
Clause. The Court held that a 2004 amendment to the prejudgment interest statute, imposing a
new notice requirement, applied to any case filed after 2004 — even if the claim accrued, or
vested, before 2004. The Court held that the amendment was remedial and can be applied
retroactively, because it merely changes the “methods and procedure” for a prejudgment interest
claim by adding a notice requirement, but neither “destroys nor eliminates the right to
prejudgment interest.” The 2006 DMA amendments likewise did not destroy the right to claim
that a mineral interest had been abandoned. They, too, merely changed the “methods and
procedure” by which such a claim is recognized and enforced — precisely as in Longbottom, by
adding notice requirements.

Moreover, as the Eighth District noted in Pinkney, supra, this Coust “implicitly rejected”
the argument that the MTA is unconstitutionally retroactive in Heifner v. Bradford, 4 Ohio St.3d
49, 449 N.E.2d 440 (1983). Although the MTA clearly does “extinguish” and render “null and
void” vested rights, that is a consequence of the Act’s “procedural requirements,” and the MTA
is a “merely remedial” statute. Pinkney, 2005-Ohio-4167, at § 37. The same is true of the DMA.
There is no constitutional infirmity here.

B. Question Two

The second certified question asks:

“Is the payment of a delay rental during the primary term of an oil
and gas lease a title transaction and ‘savings event’ under the
ODMA?”



(District Court Opinion and Order, Pet. App. Ex. 1.)

Petitioner devotes only three sentences to this question, choosing instead to reargue a
separate and related question already thoroughly briefed and argued in this Court in Chesapeake
Exploration, LL.C., etal v. Buell et al, No. 2014-0067, i.e., whether an oil and gas lease is a
“title transaction” and therefore a savings event.

North American will not repeat the arguments that it and the other petitioners made in
that case. Petitioner’s sole argument here with respect to delay rental payments is that they are
not “publicly recorded.” This overlooks that the dates and amounts of any necessary delay rental
payments are specifically set forth in a recorded oil and gas lease, and are thus available to any
interested member of the public. There is no requirement in the DMA that every title transaction
be separately recorded in its own individual document. The only requirement is that the
transaction be “filed or recorded.” R.C. 5301.56(B)(3). The delay rental payments are
“recorded” through the lease, which puts the world on notice of them.

Assuming that a lease is a title transaction, there can be no doubt that a payment that
perpetuates the lease, causing fee simple determinable title to the oil and gas to remain with the
lessee instead of reverting to the lessor, is also a title transaction. It “affects” title to the oil and
gas no less than the original execution of the lease. Moreover, these payments are clear evidence
that the owner has not “abandoned” anything, but is instead actively maintaining and exercising

its rights. They should therefore be recognized as savings events.



II. THE DORMANT MINERAL ACT
A, The Purpose of the Dormant Mineral Act

The DMA is part of the MTA, which was enacted in 1961 “to simplify land title
transactions by making it possible to determine marketability through limited title searches over
some reasonable period . ...” S.B. 223, H.B. 521, Proponent Testimony, 1989 DMA at 1. The
purpose of the MTA is expressly set forth in the statute:

Sections 5301.47 to 5301.56 , inclusive, of the Revised Code, shall
be liberally construed to effect the legislative purpose of

simplifying and facilitating land title transactions by allowing
persons to rely on a record chain of title . . . .

(Emphasis added.) R.C. 5301.55.

The DMA was modeled partly on the UDMIA, recommended for enactment by the
National Conference of Commissioners on Uniform State Laws in 1986. See, e.g., S.B. 223,
H.B. 521, Proponent Testimony, 1989 DMA at 3 (App. at 45). The basic purpose of dormant
mineral legislation is “to remedy uncertainties in titles and to facilitate the exploitation of energy
sources and other valuable mineral resources.” Texaco, Inc. v. Short, 454 U.S. 516, 524 fn.15
(1982). The aim is not just to eliminate severed mineral interests, but to identify truly dormant
mineral interests and bring them back into use; the drafters of the UDMIA thus explained that the
clearing of title “should not be an end in itself and should not be achieved at the expense of a
mineral owner who wishes to retain the mineral interests.” UDMIA, Prefatory Note, at 4 (App.
at 81). Rather, the “objective is to clear title of worthless mineral interests and mineral interests
about which no one cares,” id., and to “facilitate the development of those subsurface properties
by reducing the problems presented by fragmented and unknown ownership.” Van Slooten v.
Larsen, 410 Mich. 21, 299 N.W.2d 704, 710 (1980); see also Oberlin v. Wolverine Gas & Oil
Co., 181 Mich.App. 506, 450 N.W.2d 68, 71 (1989) (“[t]he purpose of the dormant minerals act

was not to abolish severed mineral interests, but to promote the development of mineral interests
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by reducing the difficulty in locating the owners of severed mineral interests where there has
been no recent recording of those interests.”).

In Ohio, too, “[t]he intended purpose of the 1989 ODMA was to create and maintain a
clear, current and reliable record chain of title with respect to ownership of severed mineral
rights. The ODMA was not enacted to force holders to ‘use their mineral rights or lose them.””
(Emphasis added.) Eisenbarth v. Reusser, 2014-Ohio-3792, at q 96 (concurring opinion of Judge
DeGenaro). The legislature expected that such a clear record would “encourage the development
of minerals in Ohio which have been previously ignored due to defects in title,” S.B. 223, H.B.
521, Proponent Testimony, 1989 DMA at 3 (App. at 45), and would promote “new production
sites.” H.B. 288, Sponsor Testimony, 2006 DMA, p. 1 (App. at 68) (testimony of Representative
Mark Wagoner). That was consistent with the general public policy of Ohio that “it is an
essential government function and public purpose of the state to . . . encourage the increased
utilization of the state’s indigenous energy resources . ...” R.C. 1551.18; see Newbury Twp. Bd,
of Trustees v. Lomak Petroleum (Ohio), Inc., 62 Ohio St.3d 387, 389, 583 N.E.2d 302 (1992).

B. The Purpose of the 2606 Amendments to the DMA

The legislature amended the DMA in 2006 to “fix perceived problems” in the 1989
version of the statute: namely, that the original version “did not clearly define when a mineral
interest became abandoned, and exactly how the process to reunite the mineral ownership with
the surface ownership was to be accomplished.” H.B. 288, Sponsor Testimony, 2006 DMA at 1.
The amendments specified that “for any allowable vesting to occur, the landowner must notify
the holder of the mineral interest and file an affidavit of abandonment as specified in the act.”
Ohio Legislative Service Comm’n, Bill Analysis, Sub. H.B. 288 at 1 (App. at 93). They also

clarified that the relevant twenty-year period “is the 20 years immediately preceding the date” of



the notice to the mineral interest holder. /d. at 3. The amendments thus “remove[d] the
ambiguity of the [1989] statute.” H.B. 288, Sponsor Testimony, 2006 DMA at 1.

As reported by the Ohio Bar Association’s Natural Resources Committee, the 2006 DMA
amendments, including the “procedure for a landowner to follow to obtain the mineral interest,”
were a “necessary clarification of the existing statute.”

III. LAW AND ARGUMENT

A. Question One

It is fundamental that “a court should ‘apply the law in effect at the time it renders its
decision’ . . . even though that law was enacted after the events that gave rise to the suit. ”
Landgrafv. USI Film Prods., 511 U.S. at 273, quoting Bradley, 416 U.S. at 711. The 2006
DMA was the law in effect when petitioner first chose to claim that the mineral rights were
abandoned. Petitioner did not make a claim to the oil and gas below his property until 2013,
seven years after the statute had been amended. His claim should accordingly be adjudicated
under that law.

Petitioner tries to avoid this basic rule by contending that the mineral rights
“automatically” vested in his predecessor under the 1989 Act, and cannot be “retroactively
destroy[ed]” by the 2006 Act. (Merit Br. of Pet. at 8.) Both contentions are incorrect. The 1989
Act did not provide for “automatic” vesting. And the 2006 Act is not impermissibly or

unconstitutionally retroactive.

? Report of the Natural Resources Committee to Council of Delegates, at
https://www.ohiobar.org/NewsAndPublications/SpecialReports/Pages/StaticPage-313.aspx
(accessed Sept. 30, 2014).
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1. The 1989 DMA Did Not Clearly Provide for “Automatic” Vesting and Was
Not Self-Executing

a. “Automatic” vesting would conflict with the purpose of the statute

The legislature has clearly stated a basic purpose of the DMA and of the MTA, of which
the DMA is an integral part: “Sections 5301.47 to 5301.56, inclusive, of the Revised Code, shall
be liberally construed to effect the legislative purpose of simplifying and facilitating land title
transactions by allowing persons to rely on a record chain of title . . . .” (Emphasis added.)

R.C. 5301.55.

“Automatic” vesting — an unrecorded transfer of property outside the chain of title —
would be inconsistent with this express legislative purpose. Vesting under the 1989 DMA could
accordingly occur only if there were some “implementation or enforcement of claimed
abandonment rights” that changed the record chain of title. Dahlgren v. Brown Farm Properties,
Carroll C.P. No. 13 CVH 27445 at 4 (Nov. 5, 2013), rev’d, 7th Dist. Carroll No. 13 CA 896,
2014-Ohio-4001; see also M&H Partnership v. Hines, Harrison C.P. No. CVH-2012-0059 (Jan.
14, 2014); Eisenbarth v. Reusser, 7th Dist. Monroe No. 13 MO 10, 2014-Ohio-3792 (concurring
opinion of Judge DeGenaro).

In Dahigren, supra, the Carroll County Court of Common Pleas held that the 2006
version of the Act controls a claim of abandonment that is first made after enactment of the 2006
amendments. The court based its decision on a thorough analysis of the history and purpose of
the DMA and MTA, and found that “the surface owners’ interpretation of the 1989 version” —
one that allowed for “automatic” vesting — “conflicts with ‘the legislative purpose of simplifying
and facilitating land title transactions by allowing persons to rely on a record chain of title.”” Id.
at 14-15, quoting R.C. 5301.55. This is so because “[a] title examiner might well find the
recorded Dahlgren deed with its reservation of mineral rights, without any record that shows

whether the Dahlgrens or their descendants preserved or abandoned those rights.” Id. at 15.
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Moreover, “interested parties could dispute compliance with disqualifying conditions without
filing anything in the recorder’s office.” 7d.

The court accordingly found that any right to have minerals “deemed abandoned and
vested” under the 1989 Act was merely “inchoate” and did not “transfer ownership”
automatically; the Act “impliedly required implementation before it finally settled the parties’
rights, at least by a recorded abandonment claim that permitted the adverse party to challenge its
validity, if not by an appropriate court proceeding to confirm that abandonment.” Id. at 14. If
the surface owner did not take steps before 2006 to implement his alleged rights, he “must
comply with the procedures which the 2006 amendment requires.” Id. The court based this
decision in part on the principle that forfeitures are disfavored, and that “[t]he law requires that we
favor individual property rights when interpreting forfeiture statutes™ like the DMA. Id at 15.

Petitioner’s criticisms of Dahigren are unsound. He argues that a surface owner’s rights
cannot be “inchoate” because Dahlgren did not “identify any other occurrence upon which the
vesting of the ownership of the subsurface oil, gas and other minerals in the surface owner
depends.” (Merit Br. of Pet. at 22.) But Dahlgren did exactly that: it found that the 1989 Act
“required implementation . . . at least by a recorded abandonment claim that permitted the
adverse party to challenge its validity, if not by an appropriate court proceeding to confirm that
abandonment.” Dahlgren, Carroll C.P. No. 13CV27445, at 14. Petitioner did not make any such
claim or initiate any court proceeding when the 1989 Act was still in force. His rights, if any,
remained inchoate.

Petitioner accuses the Dahlgren court of “amending” the 1989 DMA “on the basis of
what [it] think[s] the public policy ought to be,” (Merit Br. of Pet. at 23.) In fact, the court’s
decision was based not on policy preferences, but on the plainly stated purpose of the DMA and

the MTA.
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And petitioner completely misreads the Dahlgren court’s discussion of Texaco v. Short,
454 U.S. 516 (1982). He claims that the Dahigren court was “confused” and “mistakenly
indicated” that the United States Supreme Court held that “the subsurface owner was entitled to
advance notice that its mineral interest was subject to statutory abandonment.” (Merit Br. of Pet.
at 25.) But that is not at all what Dahigren said. To the contrary, Dahlgren recognized quite
plainly that under Texaco, mineral interest owners have no constitutional right to advance notice
that “their 20-year period of nonuse [is] about to expire.” Dahlgren, Carroll C.P. No.
13CV27445 at 16, quoting Texaco, 454 U.S. at 533.% The Dahlgren court emphasized, rather, a
very different point: the Supreme Court’s admonition that due process — notice and an
opportunity to be heard — must precede any ‘“determination . . . that a mineral interest has
reverted to the surface owner.”” Id. at 16, quoting Texaco, 454 U.S. at 534. Dahlgren properly
concluded from this that the mere absence of a savings event alone “could not and did not
transfer ownership” — for that, there must be, in addition, some “judicial confirmation or at least
an opportunity for the disowned party to contest” the matter. /d. at 17. By the time plaintiff

gave defendants such an opportunity here, the DMA had been amended.”

? Texaco upheld Indiana’s “self-executing” Dormant Mineral Interests Act on the ground
that advance notice of this kind is not required. There is a key difference between Texaco and
this case: the Indiana statute had not been amended, like Ohio’s statute, to require notice by the
surface owner. The mineral rights owner therefore did not argue in Texaco, and the Supreme
Court had no occasion to consider, the enforceability of notice requirements adopted by
amendment after an alleged “self-executing” reversion.

? Petitioner also says that “the Dahigren court also placed great weight on the fact that the
Ohio Marketable Title Act uses the words ‘null and void,” while the DMA uses the word
‘abandoned,’” and then argues that there is no difference between these two. (Merit Br. of Pet. at
27.) But that is incorrect and misleading. In fact, Dahlgren notes that the DMA uses not just the
word “abandoned” but the phrase “deemed abandoned,” Dahlgren, Carroll C.P. No. 13CV27445,
at 15; that this phrase is “less conclusive” than “null and void” or “extinguished”; and that use of
this phrase “strongly suggests” that the Act “provides standards but does not resolve the issue.”
Id. Petitioner has no answer for these points.
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More recently, in a concurring opinion in Eisenbarth v. Reusser, 2014-Ohio-3792, Judge
DeGenaro of the Seventh District Court of Appeals came to the same conclusion as the trial court
in Dahigren, largely for the same reason: that the legislature never intended “automatic” vesting,
because that is so clearly inconsistent with stated legislative purposes.

To interpret the 1989 ODMA as self-executing would confound
the purpose of the OMTA, as well as the ODMA: to engender
reliance upon publicly recorded documents rather than private ones
for transactions affecting title to real property, such as ownership
of severed mineral rights.

* % %

To construe the 1989 version as automatically self-executing, as
well as controlling despite being replaced by the 2006 version,
thwarts the General Assembly’s express intention to require
recordation of all interests to facilitate a searchable chain of title
for real property in general and for mineral rights specifically. In
addition it flies in the face of the General Assembly’s stated
purpose of encouraging economic mineral production. The 2006
ODMA corrected omissions and clarified ambiguities in the 1989
version to bring it in line with the rest of the OMTA to facilitate
the creation and maintenance of a current and accurate chain of
title of mineral rights. Because of the 1989 ODMA’s lack of a
clearly defined process to place and maintain severed mineral
rights within a chain of title, mineral rights in Ohio could not be
easily accounted for or gathered for mineral production, an
especially acute problem when as now, it has become
economically viable to develop those interests.

® k%

Construed as an automatic self-executing statute, the 1989 ODMA
operates as a forfeiture which is disfavored as a matter of Ohio law.
Instead, the 1989 ODMA must be strictly construed to avoid
forfeiture because to do otherwise would be in derogation of
private property rights. With respect to the caveat that forfeiture
can only be ordered where the legislative intent to do so is
manifestly clear, we have the inverse here. By virtue of the 2006
ODMA, the General Assembly has made manifest that it did not
intend for the 1989 ODMA to be self-executing.

Eisenbarth, 2014-Ohio-3792, at 4 85, 93, 106. (DeGenaro, concurring.)
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Judge DeGenaro’s concurring opinion, and that of the trial court in Daklgren, are soundly
reasoned.” The Seventh District’s recent reversal of the trial court in Dahlgren is not. The Court
of Appeals based its decision partly on a misunderstanding of the trial court's reasoning and its
reliance on statutory purpose and context:

The statement in the MTA, that the statutes are to be liberally
construed to facilitate and simplify land transactions by allowing
reliance on the record chain of title, does not mandate a holding
that the 1989 DMA can no longer be utilized after the 2006
amendment. As they state that the 1989 DMA could have been
utilized prior to the 2006 DMA, until that point and prior to official
confirmation, the title records on an abandoned mineral interest
would have been just as unclear then as they are said to be now. In
other words, if there was not an irreconcilable conflict during the

time of the 1989 DMA, we cannot say such conflict is created as to
a prior statute due to the mere enactment of a new version.

Dahligren, 2014-Ohio-4001, at 9§ 20. The court seems to be saying that since there was automatic
vesting under the 1989 DMA, which left “unclear” title records, there is no room for an argument
now against automatic vesting based on the statutory purpose of allowing reliance on a clear
chain of title. This begs the question whether automatic vesting was ever intended or allowed,
and it completely avoids the key point that there was in 1989, still is, and always will be a
necessary conflict between “automatic” vesting and the General Assembly’s stated purpose of
allowing reliance on a record chain of title, because “automatic” vesting leaves no trace on the
record. This shows that the General Assembly never intended automatic vesting. The Seventh

District got this wrong and erred in reversing the trial court.

> The Harrison County Court of Common Pleas likewise ruled, in M & H Partnership v.
Hines, No. CVH-2012-0059 (Jan. 14, 2014) that “the application of an ‘automatic’ vesting clause
of the 1989 [DMA] is contrary to simplifying and facilitating land title transactions by allowing
persons to [rely] on a record chain of title,” id. at 8, and that the 2006 Act applies to all claims
made after 2006. The court reasoned that “[t]he terms automatic vesting, terminated, null and
void, or extinguished were not used in the [DMA],” but the terms “null and void and
extinguished are used in other parts of the marketable title act,” indicating a purposeful
legislative choice to require that a DMA plaintiff “at the minimum must have filed a quiet title
action prior to 2006 to have the 1989 law apply.” Id.
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Petitioner argues that automatic vesting would not “frustrate” the purpose of the MTA, as
stated in section 5301.55, because the MTA itself “extinguishes” claims due to lapse of time (and
thus is automatic). (Merit Brief of Pet. at 24-25.) This overlooks key differences between the
MTA and the DMA.

The MTA can accomplish the purpose of “allowing persons to rely on a record chain of
title” by automatically “extinguishing” or making “null and void” certain unclaimed interests,
because those interests appear in the chain of title; anyone examining the chain of title can
readily determine whether the interests have been extinguished under the MTA's provisions. The
same is not true for the DMA. Any “automatic” vesting of a mineral interest in the surface
owner would not be ascertainable from the chain of title alone, because many savings events are
matters that do not appear in a chain of title — such as production, creating a separate tax parcel,
and storing gas, for example. Thus an automatic extinguishing of property rights, while
consistent with section 5301.55’s statement of purpose when it occurs under the MTA, would
plainly be inconsistent with that statement of purpose if it occurred under the DMA.

b. The plain language of the DMA does not provide for “automatic”
vesting

The language of the 1989 DMA is very different from that of the truly “self-executing”
statutes that petitioner and the State of Ohio® cite. Indiana statute’s unambiguously provides that
if the mineral interest is unused for 20 years, it “is extinguished and the ownership reverts” to the
surface owner. (Emphasis added.) Ind. Code 32-23-10-2. The State claims that Ohio’s

legislature was “aware” of this statute (Amicus Br. of State of Ohio, at 4), and made the

® The State of Ohio, appearing as an amicus, is not a disinterested advocate of public
policy, but a highly interested land owner — in fact, it has specifically laid claim, in
correspondence with North American here that it does not disclose, to oil and gas rights in
Harrison County that were covered by the very same lease at issue in this case. (See
correspondence, App. at 34-39.) Thus, the State is seeking the same windfall as the respondents,
and shares their private interest.
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“Intentional choice” of a self-executing law like Indiana’s, rather than a law that would require
notice, like the UDMIA. (/d.; see also Merit Br. of Pet., at 13 (asserting that the General
Assembly “rejected” a requirement of any action by the surface owner).) The DMA’s legislative
history does not support this; the sponsor merely referred to a list of 15 states with existing
dormant mineral laws that included Indiana, but did not specifically mention any provision or
aspect of the Indiana law, much less the “self-executing” or “automatic” part. S.B. 223, H.B.
521, Proponent Testimony, 1989 DMA at 1.

In fact, the legislative history shows that the drafters believed their statute had the same
“essential elements” as the UDMIA, id., — one of which, as petitioners point out, was that “the
surface owner take affirmative action for vesting to occur.” (Emphasis added.) (Merit Br. of
Pet. at 13.) The General Assembly thus neither embraced “automatic” vesting, nor “rejected” a
requirement of action by the claimant that would appear on the title record.

The only individual state statute that the drafters cited as a model was Michigan’s DMA.
S.B. 223, H.B. 521, Proponent Testimony, 1989 DMA at 2 (App. at 44). Although the Ohio
statute ended up closely resembling Michigan’s, it was very different in a key respect: it excised
the language that made Michigan’s law unambiguously self-executing. The Michigan statute
thus provided that any abandoned oil and gas interest “shall vest as of the date of such
abandonment in the owner or owners of the surface.” (Emphasis added.) Mich.Comp.Laws
Ann. 554.291(2) (App. at 98). The drafters of Ohio’s DMA did not include any language of the
sort. Thus, while Michigan and Indiana clearly provided for “automatic” vesting, Ohio did not.

Moreover, the MTA itself has clear self-executing language; it provides that certain
unclaimed interests are “extinguished” or “null and void.” R.C. 5301.49, 5301.50. The
legislature could have used the same or similar language in the 1989 DMA, but did not. See

FEisenbarth, 2014-Ohio-3792, at § 94 (DeGenaro, concurring.) (“Had the 1989 ODMA provided
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for automatic vesting, the General Assembly could have used more definitive terms such as
‘extinguished’ or ‘null and void’ as found in other sections of the OMTA, rather than the more
equivocal term ‘deemed.””) When the legislature uses “certain language in the one instance and
wholly different language in the other, it will . . . be presumed that different results were
intended.” (Emphasis added.) Metropolitan Sec. Co. v. Warren State Bank, 117 Ohio St. 69, 76,
158 N.E. 81 (1927); see also City of Columbus v. Air Columbus, Inc., 10th Dist. Franklin No.
78AP-261, 1978 Ohio App. LEXIS 8073, *7 (Aug. 15, 1978) (“different language . . . in another
part of the same chapter is an indication that a different meaning was intended”).

It is apparent from all this that the legislature did not intend to allow “automatic” vesting.
At the very least, the 1989 DMA is ambiguous in this regard. And it must be strictly construed.
The DMA is in derogation of the common law rule that mineral rights cannot be abandoned or
forfeited by nonuse. “Ordinarily, it is the rule that statutes in derogation of the common law are
to be strictly construed.” Armstrong v. Marathon Oil Co., 32 Ohio St.3d 397, 414, 513 N.E.2d
776 (1987). The same is true of “statutes imposing restrictions upon the use of private property”
or “in derogation of private property rights” — “[w]henever possible, such statutes must be
construed so as to avoid a forfeiture of property. No forfeiture may be ordered unless the
expression of the law is clear and the intent of the legislature manifest.” Lilliock, 70 Ohio St.2d
at 26, 434 N.E.2d 723. “Automatic” vesting under the 1989 DMA would clearly be a forfeiture

of the record owner’s interests. ’

7 Amici's contention that automatic vesting under the 1989 DMA would “not work a
forfeiture” is simply incorrect, as shown by the very definition they cite from Black’s Law
Dictionary: a forfeiture is “the divestiture of property without compensation.” (Merit Br, of
Amici Gulfport et al. at 14.) There can be no serious doubt that if a mineral interest “deemed
abandoned” is automatically vested in the surface owner, with no notice to the owner of record,
the owner’s property has been divested without compensation and therefore forfeited. See, e.g.,
Energetics, Ltd. v. Whitmill, 442 Mich. 38, 497 N.W.2d 497, 503 (1993) (describing the vesting
of title in the surface owner under Michigan's Dormant Mineral Act as a “title forfeiture”).
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The Legislature later expressly recognized the “ambiguity of the existing [1989] statute,”
and noted that it “did not clearly define when a mineral interest became abandoned and exactly
how the process to reunite the mineral interest with the surface ownership was to be
accomplished.” (Emphasis added.) H.B. 288, Sponsor Testimony, 2006 DMA, at 1. Given that
ambiguity, acknowledged by the legislature itself, there is no basis for “automatic” vesting under
the 1989 Act.

2. The 2006 DMA Necessarily Applies to Any Claim Filed After 2006 Because

Any Supposed “Automatic” Vesting Before 2006 Did Not Change the
“Record Holder” of the Mineral Interest

Petitioner further argues that once an interest is “deemed vested” under the 1989 Act, the
2006 Act cannot apply, because the DMA applies only where “the mineral interest [is] held by
any person, other than the owner of the surface,” and “different entities own the surface and the
mineral rights.” (Merit Br. of Pet. at 21.)®

It is true that the DMA applies only when a mineral interest is “held by any person, other
than the owner of the surface.” R.C. 5301.56(B). But the Act specifically defines what it means
to “hold” a mineral interest. The “holder” of a mineral interest is the “record holder” of the
interest. (Emphasis added.) R.C. 5301.56(A). “Automatic” vesting under the 1989 Act would
not change the “record holder” of the mineral interest or affect the title record in any way. Thus
here, assuming there were some “automatic” vesting in 1992, North American and/or its lessee
remained, and still remains today, the “record holder” of the mineral interest. The DMA still
applies, because the record owners of the minerals and of the surface are different, and the only
way the oil and gas held by North American could be “deemed abandoned and vested” under the

DMA is under the current DMA.

8 Amicus State of Ohio likewise mistakenly argues, “If ownership of abandoned mineral
interests had already vested in a surface owner before 2006, there is nothing that will trigger the
notice requirements [of the 2006 Act].” (State of Ohio Amicus Br. at 9.)
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Indeed, the language of R.C. 5301.56(A) and (B) underscores that the legislature never
intended “automatic” vesting to occur. After “automatic” vesting, the mineral interest would still
be “held” by a person other than the surface owner; under the plain language of the Act, the
rights would appear still to be subject to a future determination of abandonment, and there would
be no finality or closure. Only a claim or court proceeding that resulted in a reuniting, on the
record, of the mineral and surface rights, could provide the clarity of title that the legislature
intended all along.

3. The 2006 DMA Is Remedial and Can Be Applied Retroactively

Petitioner argues that the 2006 DMA “may not be applied retroactively.” (Merit Br. of
Pet. at 17.) But respondents do not seek to apply it retroactively; there is nothing retroactive
about applying a 2006 law to a 2013 claim. Respondents do not argue for applying a new law to
claims that are already pending; they argue only for applying the law that the General Assembly
put into place seven years before this case.

Assuming for the sake of argument that an automatic vesting of mineral rights occurred
under the 1989 Act, those rights could later be made contingent on the surface owner’s
compliance with the requirements of the 2006 Act. To the extent that is “retroactive,” there is
nothing impermissibly retroactive about it, because the 2006 amendments are procedural or
remedial.

Petitioner and amici correctly describe, but misapply, this Court’s test for
unconstitutional retroactivity. That test “requires the court first to determine whether the General
Assembly expressly intended the statute to apply retroactively.” Bielat, 87 Ohio St.3d at 353,
721 N.E.2d 28. This intent can be determined from any “clear indication of retroactive

application.” Van Fossen, 36 Ohio St.3d at 106, 522 N.E.2d 489. Where that is present, “the
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court moves on to the question of whether the statute is substantive, rendering it
unconstitutionally retroactive, as opposed to merely remedial.” Bielat at 353.

Both the 1989 and the 2006 DMA clearly indicate that the legislature intended them to
have retroactive, as well as prospective, effect. Both provide for a 20-year “look-back” period,
with the result that property rights can be determined by acts or omissions that occurred long
before the statute was enacted. If the 1989 DMA were only prospective, there would have been
no reason for the three-year grace period that the General Assembly included; the Act would
have had no effect on mineral ownership until 2009 at the earliest, after a 20-year beriod of
nonuse that began when the statute was enacted. Likewise, if the 2006 DMA were only
prospective, there could be no claim under the Act until 2026, a result that no legislator intended
and no court has suggested. Both statutes were thus intended to be partly retroactive.

The 2006 amendments were not substantive but remedial, and are therefore not
“unconstitutionally retroactive.” (Emphasis sic.) Bielat at 353 (“We emphasize the phrase
‘unconstitutionally retroactive’ to confirm that retroactivity itself is not always forbidden by
Ohio law.”). It is undisputed that the legislature sought to “fix perceived problems” with the
1989 version of the statute, which “did not clearly define when a mineral interest became
abandoned[,] and exactly how the process to reunite the mineral ownership with the surface
ownership was to be accomplished.” H.B. 288, Sponsor Testimony, 2006 DMA, at 1-2. The
legislature did that by specifying a new procedure: “for any allowable vesting to occur, the
landowner must notify the holder of the mineral interest and file an affidavit of abandonment as
specified in the act.” Ohio Legislative Service Comm’n, Bill Analysis, Sub. H.B. 288 at 1. The
amendments “remove[d] the ambiguity of the [1989] statute,” H.B. 288, Sponsor Testimony,

2006 DMA at 1, by setting forth a “vesting process” that includes “specified notification and
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affidavit requirements for allowable vesting to occur.” (Emphasis added.) Ohio Legislative
Service Comm’n, Bill Analysis, Sub. H.B. 288 at 2, 3 (App. at 94, 95).

The 2006 amendments did not change or take away any substantive rights whatsoever;
they merely addressed the procedures that must be followed before any allowable vesting of
mineral rights can occur. The General Assembly left the substantive elements of a claim of
abandonment completely unchanged. The sponsor’s testimony was thus clear that the
amendments “will [not] alter the balance between surface owners and mineral rights owners”
H.B. 288, Sponsor Testimony, 2006 DMA, at 2 — testimony that confirms the statute “is clearly
not substantive in nature, rather it is remedial.” Eisenbarth, 2014-Ohio-3792, at § 111
(DeGenaro, concurring).

Such “[c]hanges in procedural rules may often be applied [even] in suits arising before
their enactment without raising concerns about retroactivity.” State v. Ayala, 10th Dist. Franklin
Nos. 98AP-349 & 98AP-350, 1998 Ohio App. LEXIS 5416, at *6-7 (Nov. 10, 1998), quoting
Landgraf, 511 U.S. at 275. “A statute does not operate ‘retrospectively’ merely because it is
applied in a case arising from conduct antedating the statute’s enactment . . ..” Landgraf, 511
U.S. at 269 (internal citations omitted). Instead:

The conclusion that a particular rule operates “retroactively”

comes at the end of a process of judgment concerning the nature
and extent of the change in law and the degree of connection
between the operation of the new rule and a relevant past event . . . .
Retroactivity is a matter on which judges tend to have “sound . . .

instinct[s],” and familiar considerations of fair notice, reasonable
reliance, and settled expectations offer sound guidance.

(Alterations in original.) M&F Supermarket, Inc. v. Owens, 997 F. Supp. 908, 912-13 (S.D.
Ohio 1997), quoting Landgraf, 511 U.S. at 269-70. These “familiar considerations” show that,
even assuming for the sake of argument that the oil and gas could be “deemed vested” in plaintiff

under the original DMA, there is nothing that precludes application of the amended DMA here.
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The pertinent amendments to the DMA were remedial insofar as they changed the
“process to reunite the mineral ownership with the surface ownership,” but not the substantive
law — not the elements of a claim of abandonment. Such procedural or remedial changes do not
violate any proscription against retroactive legislation, even if they have a “substantive effect” in
some cases, Pinkney, 2005-Ohio-4167, at 9 37, or are “outcome-determinative for some
claimants.” Combs, 459 F.3d at 647.°

It has, however, been decided in numerous cases that retroactive
laws refer to those which create and define substantive rights, and
which either give rise to, or take away, the right to sue or to defend
actions at law. It has been further declared at numerous times that
a statute which is [“Jremedial[”] in its operation on rights,
obligations, duties, and interests already existing is not within the
mischiefs against which that clause of the Constitution was
intended to safeguard, and the remedial statutes do not even come
within a just construction of its terms.

Smith v. New York Cent. RR. Co., 122 Ohio St. 45, 48-49, 170 N.E. 637 (1930).'°

? In Combs, for example, an amendment to the social security disability statute removed
“obesity” from the list of conditions that would make a claimant “conclusively presumed” to be
disabled. Id. at 642. The claimant had originally filed her disability claims, which included
obesity, before the amendment, and thus arguably had a vested right in the claim. /d Butasa
result of the amendment, she no longer was entitled to a conclusive presumption, and had to
provide proof of the disability. /d. at 642-43. The court found that applying the amendment was
not precluded by the Landgraf factors of “fair notice, reasonable reliance, and settled
expectations,” Id. at 646. The court held that the amendment was a procedural change, and was
accordingly not unlawfully retroactive. Id. at 647. The court also noted, “[d]oubtless there are
situations in which a procedural rule will have such substantive effects .. ..” Id. See also
Quiros v. Engineers Architects & Surveyors Examining Bd., 2005 U.S. Dist. LEXIS 19518, at
*16 (D.P.R. Aug. 31, 2005), in which the court found that additional burdens imposed by
statutory amendment upon the plaintiff in order to keep a state-issued professional license were
not unlawfully retroactive. The court reasoned that because the amended statute provided a
process for obtaining and keeping licenses, the statute was prospective, and not retroactive. Jd
at *15-16. The court added that “retroactive application would have occurred if [the plaintiff’s]
license was revoked” outright without providing him the chance to keep it. Id at *16.

10 Smith, the legislature shortened the statute of limitations for personal injury claims
from four to two years, after plaintiff’s claim had already accrued. Plaintiff brought suit more
than two years after his claim accrued. Id at 50-51. The coutt held that the claim was time-
barred under the amended statute, even though plaintiff had a “vested right” in his cause of
action and lost that right. Id. at 51.
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Petitioner’s argument that the 2006 Act would “retroactively destroy” his rights is simply
wrong; the amendments do not have any necessary effect on anyone’s rights. They merely set
forth a new procedure; if petitioner had followed that procedure, by filing the required notice,
and respondents had then failed to take action under § 5301.56(H), the mineral rights would have
vested in petitioner under the 2006 Act just as he claims they vested under the 1989 Act. Any
rights that petitioner had could be lost only by noncompliance with the amended Act; the Act
itself did not cause petitioner to lose anything,

That is very different from unconstitutional legislative enactments that by themselves
extinguish vested claims or rights. A statute that eliminates an accrued common law damages
claim and replaces it with a statutory compensation claim, for example, “deal[s] with rights and
not remedies,” and is unconstitutional if retroactive. Weil v. Taxicabs of Cincinnati, Inc., 139
Ohio St. 198, 204 (1942). A statute changing the heirs to an intestate person’s estate is likewise
unconstitutional if retroactive because “the Legislature is without authority to enlarge or lessen a
vested estate by passing subsequent laws,” and “property acquired under existing laws should not
and cannot be divested at the pleasure of the Legislature.” Jackson v. Rutherford, 23 Ohio App.
506, 511-512, 155 N.E. 813 (5th App. Dist. 1926). Here, by contrast, no mineral interest was
“divested at the pleasure of the Legislature.” The new DMA did not change the substantive
elements of abandonment under the Act, but only the procedure, and did not “divest” anyone.

Petitioner cites Scamman v. Scamman, 90 N.E.2d 617 (Montgomery C.P. 1950), for the
proposition that “failure to exercise a vested right before the passage of a subsequent statute,
which seeks to divest it, in no way affects or lessens the right.” (Merit Br. of Pet. at 20.) But
Scamman involved rights of succession to property, and is based on the general rule that there “is
a right to a succession to an ancestor’s property after his death according to the law as it existed

at the time of his death,” and that “any statute depriving an heir or distributee™ of that right is
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unconstitutional. /d. at 619. That rule is irrelevant here; again, the 2006 amendments to the
DMA, unlike the statute in Scamman, did not by themselves deprive anyone of any mineral
interest. They merely established procedures that had to be followed by any surface owner
claiming, for the first time, that a forfeiture had occurred and that minerals should be deemed
abandoned and vested in him or her.

Remedial laws can extinguish property rights without being improperly retroactive. The
MTA, for example, which the DMA is a part, extinguishes vested property rights; indeed, its
very purpose is “to improve the marketability of title by extinguishing certain outstanding claims
due to a lapse of time.” Pinkney, 2005-Ohio-4167, at § 31; see Mobbs v. City of Lehigh, 655
P.2d 547, 551 (Okla. 1982) (purpose of marketable title acts is to “extinguish any claim,
... vested or contingent . . . unless the claimant preserves his claim”) (Emphasis added). And it
applies retroactively. But it is not impermissibly retroactive, because it is a “merely remedial”
law. Pinkney at§37. “[A]lthough [the MTA] requires specific notice requirements to preserve a
party’s future claim or interest in land, these are procedural requirements necessary to simplify
land transactions for the mutual benefit of the purchaser and the seller.” (Emphasis added.) Id.

The 2006 DMA is likewise a “merely remedial” law. It did not change any of the
substantive elements of abandonment and vesting in the surface owner. Petitioner did not lose
any vested substantive right by the enactment of the amendments in 2006; he lost only a
procedural argument that he should receive a windfall of mineral rights without giving notice to
the record holder. See Eisenbarth, 2014-Ohio-3792, at § 84 (DeGenaro, concurring) (“The
extent of the right the Eisenbarths held under both the 1989 and 2006 ODMA was the potential
for abandonment and vesting, this right was not lost when the ODMA was amended. Instead, the

procedure surface owners had to follow to reunite the severed mineral rights with the surface fee
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was clarified.”) Petitioner could have advanced that argument at any time between 1999, when
he acquired the surface rights, and 2006.

If the legislature did not intend the 2006 amendments to have any possible retroactive
effect, it could have made that clear with language stating that the amendments do not affect any
mineral rights deemed vested under the Act before June 30, 2006, the effective date of the
amendments. “In other words, the General Assembly could have stated that the 2006 ODMA
applies only to severed mineral rights which had not reverted to the surface fee owner by
operation of the 1989 ODMA, or that it applied only to mineral rights which were severed after
the effective date of the 2006 version.” Eisenbarth at § 113 (DeGenaro, concurring).

That is exactly what the legislature has done in other legislation concerning land rights.
For example, § 5301.01(B)(1) provides that deeds and other instruments executed before
February 1, 2002 that were not acknowledged by two witnesses as then required are nevertheless
presumed valid and that their recording is constructive notice. The legislature added that this
amendment “does not affect any accrued substantive rights or vested rights that came into
existence prior to February 1, 2002.” R.C. 5301.01(B)(2) (App. at 99). Likewise, in § 5301.07,
the legislature provided that if an instrument with certain defects has been of record for more
than 21 years, the instrument and the record thereof shall be cured of the defects. But the
legislature made clear that this could not be applied retroactively: “This section does not affect
any suit brought prior to November 9, 1959 in which the validity of the acknowledgment of any
such instrument is drawn in question.” R.C. 5301.07 (App. at 100). And in § 5301.071(E)(1),
the legislature provided that recorded instruments conveying property interests shall not be
considered defective or invalid because the named grantor or grantee is a trust rather than the
trustee or trustees, and added that this provision “shall not be given retroactive . . . effect if to do

so would invalidate or supersede any instrument . . . recorded . . . prior to the date of recording of
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a curative memorandum of trust or the effective date of this section, whichever event occurs
later.” R.C. 5301.071(E)(2) (App. at 101).

Here the General Assembly could similarly have stated with no difficulty that the
amendments would not be given any effect if to do so would invalidate a mineral interest that
was deemed abandoned and vested before June 30, 2006. “Had the Legislature intended a
different result this provision of the statute could easily have been worded by the use of
appropriate language to cover a situation of this kind.” Cornell v. Bailey, 163 Ohio St. 50, 58,
125 N.E.2d 323 (1955).

There is no unfairness in applying the 2006 DMA here. There is no evidence that
petitioner relied on any “automatic vesting” under the original DMA, or had any “settled
expectation” of ownership before the 2006 DMA was passed. M&F Supermarket Inc., 997
F. Supp. at 913, quoting Landgraf, 511 U.S. at 270. To the contrary, plaintiff took no action at
all with regard to the mineral rights until 2013 — seven years after the DMA was amended,
fourteen years after petitioner first obtained the surface rights to the property in the 1999 deed,
and twenty years after petitioner claims the mineral rights vested in 1992. During all that time,
petitioner did nothing, making no claim until after respondents had drilled a productive well. It
is well-settled that a legislature can condition the retention of even vested property rights on the
performance of certain obligations, and such rights can accordingly be forfeited or extinguished:

Even with respect to vested property rights, a legislature generally
has the power to impose new regulatory constraints on the way in
which those rights are used, or to condition their continued

retention on performance of certain affirmative duties. As long as
the constraint or duty imposed is a reasonable restriction designed

to further legitimate legislative objectives, the legislature acts
within its powers in imposing such new constraints or duties.

(Emphasis added.) United States v. Locke, 471 U.S. 84, 104 (1984) (vested mining claims

forfeited because owners failed properly to file certain forms with the Bureau of Land
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Management). The Ohio legislature determined that it was unfair to deprive a severed mineral
owner of his property without notice and an opportunity to maintain his claim to the minerals,
and accordingly imposed duties on any surface owner who wishes to claim that the minerals
were abandoned. These duties are reasonable requirements “designed to further legitimate
legislative objectives.”

Petitioner and amici also claim that Ohio Revised Code §§ 1.48 and 1.58 support their
“retroactivity” argument. (See, e.g., Merit Br. of Pet. at 17-20.) Those sections, however,
merely codify the basic principles of retroactivity. Section 1.48 presumes prospective
application of a statute unless “expressly made retrospective.” Both the original and the
amended DMA were expressly made retroactive. Section 1.58 provides that an amendment {0 a
statute does not “affect the prior operation of the statute or any prior action taken thereunder.”
There was no “prior operation” of or “prior action” under the 1989 statute — that is, no judicial or
official act under the law, nor any reliance, action or change of position by petitioner. All that -
happened was that the legislature passed the law, and the legislature changed that law when it
decided that the original version was unclear. See, e.g., Cook v. Matvejs, 9th Dist. Summit No.
8626, 1977 Ohio App. LEXIS 8880 (Dec. 29, 1977) (holding that changes in the statute of
limitations for claims by minors were not impermissibly retroactive under § 1.58, even though
plaintiff’s claims, which had accrued and vested before the amendments, were time-barred under
the new law.)

Petitioner’s argument that the 2006 DMA cannot be applied to affect rights that “vested”
under the 1989 DMA is notably inconsistent with his own position that the 1989 DMA divested
North American’s predecessor of mineral rights that it held under common law. “Logic dictates
that if the 2006 ODMA changes cannot be retroactively applied to divest an owner of an interest

deemed vested under the 1989 version, then the 1989 ODMA similarly cannot be used to
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retroactively divest an owner of an interest deemed vested under common law, The 2006 version
is no more retroactive than the 1989 version.” Eisenbarth, 2014-Ohio-3 792, at § 82 (DeGenaro,
concurring).

This Court last year rejected a very similar “retroactivity” challenge to statutory
amendments, in Longbottom v. Mercy Hosp. Clermont, supra. The plaintiff in Longbottom was
injured in 2002 and his claim accrued at that time. In 2004, the Ohio legislature amended the
statute on prejudgment interest, R.C. 1343.03. The amendments imposed a new notice
requirement for prejudgment interest: a person claiming such interest now must give “written
notice in person or by certified mail that the cause of action has accrued,” R.C.
1343.03(C)(1)(c)(1), and unless and until he gives such notice, no prejudgment interest accrues.
The amendments also completely eliminated prejudgment interest on future damages.

This Court held that these 2004 amendments applied to any case filed after the effective
date of the amendments, even if the claim had accrued before 2004. The Court rejected
plaintiff’s challenge under the Retroactivity Clause:

Although the Retroactivity Clause bars statutes that extinguish
preexisting rights, id., it does not prohibit legislation that “merely
affect[s] ‘the methods and procedure by which rights are
recognized, protected, and enforced, [and] not . . . the rights
themselves.” (Emphasis added.)” . . . . The 2004 amendment to R.C.
1343.03(C) neither destroys nor eliminates the right to

prejudgment interest . . .; rather, the amended statute affects only
the method by which prejudgment interest is calculated. . . . R.C.

1343.03(C) applies to tort actions filed on or after June 2, 2004,
regardless of when the cause of action accrued.

(Emphasis sic.) Longbottom, 137 Ohio St.3d at 109-110. The amendments were not
unconstitutional, even though they resulted in the loss of plaintiff’s claim for interest that
accrued before any notice was given (as well as the loss of any claim for interest on future

damages). And even though the amendments were “not expressly made retrospective,” id, at
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109, they could be applied to a claim that accrued before, but was not filed until after, the
amendments were adopted.

By the same reasoning, the 2006 amendments to the DMA apply to any quiet title action
filed on or after June 30, 2006. Those amendments likewise did not destroy the right to claim
that mineral interests have been abandoned; they merely changed the “methods and procedure by
which” that right is recognized and enforced, while the substantive elements of an abandonment
claim were not changed at all. Like the new notice requirements for a claim of prejudgment
interest, the new notice requirements for a claim of abandonment apply to any claim filed after
the amendments, even if it accrued before 2006, and do not violate any constitutional
prohibition.

This Court also “implicitly rejected” a retroactivity challenge to the MTA in Heifner v.
Bradford, 4 Ohio St.3d 49, 446 N.E.2d 440 (1983).

In regard to the Pinkney Group’s claim that the MTA operates as
unconstitutional retroactive legislation, the Ohio Supreme Court
implicitly rejected this argument in Heifrer v. Bradford (1983),

4 Ohio St.3d 49, 4 Ohio B. 140, 446 N.E.2d 440. In Heifner, the
court reversed the lower court’s decision and found that a transfer
under a will was a “title transaction” within the meaning of the
MTA. However, in so doing, the court applied and upheld the

MTA, thereby agreeing with the lower court’s analysis and
rejection of alleged retroactivity and due process infirmities.

* ok sk

The statute is both prospective and retrospective. Insofar as it is
prospective, no one would question its constitutionality. Insofar as
it is retroactive, its constitutionality is justified on the grounds
hereafter stated.

Pinkney, supra., at 4 36, quoting Heifner v. Bradford, 5th Dist. Muskingum No. CA-81-10, 1982
Ohio App. LEXIS 14859, rev’d on different grounds, quoting L. Simes and C. Taylor, supra, at
271-272). The MTA clearly does “extinguish” and render “null and void” vested rights, but that

is a consequence of the Act’s “procedural requirements.” Pinkney at 9 37. The Court of Appeals
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for the Eighth District thus found that “[t]o the extent that the MTA operates retrospectively, . . .
it is merely remedial.” Id.

The same is true of the DMA. There is simply no constitutional impediment to applying
the 2006 DMA’s procedural requirements to petitioner’s claims.

B. Question Two

No Ohio court has addressed whether the payment of a delay rental during the primary
term of an oil and gas lease is a title transaction and “savings event” under the DMA. Petitioner
and amici argue that delay rental payments cannot be title transactions because they are not
“publicly recorded.” That is incorrect, and ignores the plain language of the statute. A savings
event under the DMA occurs when the mineral interest is the “subject of a title transaction that
has been filed or recorded.” R.C. 5301.56(B)(3)(a). The dates and amounts of any necessary
delay rental payments are explicitly stated in a recorded oil and gas lease, and are available to
any interested member of the public. The delay rental payments are thus “recorded” in and
through the lease, which puts the world on notice of them.'" There is no further filing or
recording requirement under the DMA.

Delay rental payments were made in this case under the 1984 oil and gas lease in 1985,
1986, 1987, and in 1988. Had those payments not been made — and nothing obligated the lessee
to make them — the 1984 lease would have terminated, and fee simple determinable title to the oil
and gas would have reverted back to North American’s predecessor. Instead, the lease and
therefore the lessee’s title to the oil and gas was perpetuated each time. Each payment thus

necessarily “affect[ed] title to any interest in land.” R.C. 5301.47(F) (App. at 102). If an oil and

"' Moreover, because any expiration of an oil and gas lease should appear on the record,
in the form of a release under R.C. 5301.09 (App. at 103), a person searching the title records
could ordinarily determine from the absence of such a release whether delay rental payments
have been made and thus whether the lease remains in force.
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gas lease is a title transaction, a transaction that perpetuates that lease is also a title transaction,
because it “affects title” in the same way.

In a case that arose under Michigan’s Dormant Minerals Act — a model for Ohio’s DMA
in certain respects, as noted above — the Michigan Supreme Court provided instructive reasoning.
Energetics, Ltd. v. Whitmill, 442 Mich. 38, 497 N.W.2d 497 (1993). The relevant facts were
much like the facts here: the owner of severed oil and gas interests leased those interests for a
primary term of ten years, and the lease provided that it would terminate after the first year or
any year thereafter in which drilling or production did not occur, unless “delay rental” payments
were made. The lessee made all of those payments as required, and the lease then terminated.
Energetics at 500-501.

The court relied on the payments in concluding that the purpose of the statute was best
served “by avoiding abandonment of a severed interest under circumstances where it is being
actively maintained,” and that the dormancy period did not start running until the lease expired.
Id. at 503.

That is the situation here. The 1984 lease from North American’s predecessor to C.E.
Beck had an essentially identical structure to the Michigan lease. It had a primary term of five
years, and provided that it would terminate unless annual delay rental payments were made.
Under the terms of the lease, the lessees made delay rental payments, perpetuating or extending
the lease until 1989, when ownership of the oil and gas reverted to the lessor. For five years, the
lessor was thus collecting rent to maintain the lease of the oil and gas under petitioner’s property.
Each rental payment “actively maintained” that lease and perpetuated title in the lessee — causing
fee simple determinable title to the oil and gas to remain with the lessee instead of reverting to
the lessor. As such, it “affected” title to the oil and gas no less than the original execution of the

lease. It would make no sense, and would contravene the purpose of the DMA, to hold that the
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lessor had begun to “abandon” its oil and gas at the same time the lessee was paying the lessor
for the oil and gas.

The payments were not separately recorded, but did not have to be, because the lease
itself was recorded and specifically recited the timing and amount of the necessary payments. >
There is no requirement anywhere in the DMA or MTA that every title transaction be separately
recorded in its own individual document. It is sufficient that “[t]he terms of the lease indicate
whether further inquiry may be required to determine if the lease continues in force,” and the
delay rental payment schedule does that. Id. at 504. Anyone searching the record is put on
notice of the date and amount of each of the required payments, and of the effect of each
payment. Each payment occurs pursuant to a recorded document, and is therefore a recorded
transaction that qualifies as a savings event under R.C. 5301.56(B).

IV. CONCLUSION

For the foregoing reasons, the Court should answer the certified questions as follows:

1. The 2006 version of the Ohio Dormant Mineral Act applies to claims asserted
after 2006 alleging that the rights to oil, gas, and other minerals automatically vested in the
surface land holder prior to the 2006 amendments as a result of abandonment.

2. The payment of a delay rental during the primary term of an oil and gas lease is a

title transaction and “savings event” under the Ohio Dormant Mineral Act.

21n holding that the termination of an oil and gas lease is a savings event (a “transfer . . .
by instrument recorded” under the Michigan statute), the Michigan Supreme Court rejected the
argument that a separate recording of the termination was necessary. Since both the execution or
commencement of the lease and its termination -- two separate “transfers of interest” — “were
evidenced in the recorded lease,” a “separate act of recording would not have been necessary to
put the world on notice of” the termination. (Emphasis added.) Energetics, Ltd. v. Whitmill, 497
N.W.2d at 502 (quoting trial court's opinion). “Anyone checking the status of the . . . property
would have to be on notice of the recorded lease and its expiration date.” /d. The same is true of
delay rental payments.
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ORC Amn. 5301.55 (2014)

§ 5301.55. Liberal construction

Sections 5301.47 to 5301.56, inclusive, of the Revised Code, shall be liberally construed to effect the legislative
purpose of simplifying and facilitating land title transactions by allowing persons to rely on a record chain of title as
described in section 5301.48 of the Revised Code, subject only to such limitations as appear in section 5301.49 of the
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‘ '" - -} CORRECTED OPINION
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On November 6, 2013, this Court inadvertently filed a previous draft of its Final Opinion
andJ udgment for this case. Pursuant to Civ. R. 60(A), this Court now strikes that document and

-replaces it with the Final Opinion and Judgment that it files today.

7

Judge Richard M. Markus, Retired Judge Recalled to
Service pursuant to Ohio Constitution, Art. IV, §6(C)
and R.C. 141.16 and assigned o the Carroll County
Common Pleas Court for this matter,
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IN THE COURT OF COMMON PLEAS N
FOR CARROLL COUNTY | Cfv%{f‘f Coiion 575

RONALD EDWARD DAHLGREN, et al. ) » ' R
: : ’ ) CaseNo. 13CVH27445
Plaintiffs ) ‘
3 Judge Richard M. Markus
V. }  (Serving By Assignment)
)
BROWN FARM PROPERTIES L. L C etal.” )} FINAL OPINION AND
: oo o) JUDGMENT v
)

| Defendants

' FACTUAL AND PROCEDURAL HISTORY

On February 11, 2013, elght plamtlffs ﬁled this case to qmel title for oil and gas rights
they inherited from their mother or grandmother. Three defendant landowners contend that
Ohio’s Dormant Mineral Act deemed that the family abandoned those rights which then merged
into the landowners; surface titles, The fourth defendant is a developer that holds the plaintiffs’-

‘leases for those oil and gas rights. Each Adefendant filed an Aﬁswer with a Crossciaim ora
' C;unterclaim. The defendant developer supported thé plaintiffs’ clai'ms;

Ohio adopted its Dormant Mineral Act as part of its Marketable Title Acf on March 22, .
1989, and added significant procedural provisions by an amendment on June 30,2006, The
parties agree that either the 1989 version or the 2006 version of Ohio’s Dormént Minerals Act
governs their dispute . No one ésserted or sought to eﬁforce an abandonment claim VWhile the
1989 vérsion was in effect. This Court conciudes that the 2006 version controls and denies the

landowners’ abandonment claim, so the plaintiffs retain those rights.
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On August 5; 2013, all parties jointly filed “Stipulations of Fact” which provide:
Certain parties have recently amended their pleadings so that the only claims
temaining in this action by any party sound in declaratory relief or quiet title and
imvolve the issue of whether the Defendants have ownership. of the oil and gas
minerals underlying their respective properties. The parties agree and stipulate to
the following facts and request that the issue of the ownership of the subject
minerals be finally decided by the Court based upon the stipulated facts without
the need of any tnal

Those factual stlpulations provi_de the basis. for this Court’s decision.

‘On September 16, 1949, Carl E. Dahlgren and Leora Perry Dahlgren (husband and
wife) conveyed 225.59 écres‘ in Carrol} Coutity to W iHi.am' Lewis Dunlap, with a deed that. -
provided:
A Excepting and reserving to Leora Perry Dahlgren all the oil and gas underlyiﬁg

said premises together with rights of way for pipe lines and ingress and egress to
any drilling operations thereon and for the removal of said minerals from said

' property.
| By that deed, the Dahlgrens severed the subsurface fitle for oil and gas from the surface title for'
' that property. See Gill v. Fletcher (1906), 74 Ohic St. 295, paragraphs 1-3 of thé syllabus,
Leoré DaMgen did not convey her retained mineral rights to anyone beforé her death on
March 13; 1977. Her will and resulting probate court orders vested hel; mineral ﬁghts in her
three children. .They are the lawful successors to Leora Dahlgren’s reserved rights, pursuant to '
._prob.ate éourt Certiﬁéates of Transfer which her daughter mistakenly ﬁled.with‘thefCarrollﬁf e
County Probate Court.rather than the Carrolt County Recorder’s Ofﬁce. The Carroll County
Probate Court issued-a .Certiﬁcate of Transfer for those oil and gas rights to thosé children on

May 3, 1978.

Those reserved rights were not the subject of any title transaction that anyone recorded in
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the Canoll County Recorder’s Office between March 22, 1969 (twenty years before the effective
date for the 1989 version of the Dormant Minerals Act) and September 17, 2009. (the date when
* one of the plaintiffs first recordec_i an oil and gas lease to a developer).” .

There was no drilling e.lt,-'production from, or storage of oil or gas on that property or any
property pooled with it béfore July 5,2012. The severed oil e‘md gés title was not éeparafed, from
‘the surface title on tax lists for ;che Carroll County Auditor or the Catroll County Treasurer. No
one filed a claim in the Carroll County Recorder’s Ofﬁcé for oil or gas ownership oﬂ the relevant

. properties. baﬁur osieal th eplamuf s-filed that claim-on-April 12, 2012:- -

The three defendant landowners are the lawful suceessors to William Dunlap’s r1 ghts for
the relevant properties, pursuant to dﬁly recorded chains of title. In each of ‘Eheir chains of .title
the deeds are expressly éubj éct to the oil and gas reselivation set forth in the deed recorded at |
Volume 121, Pagé 300, which is the 1949 Dahlgren deed.

Two of the three landowner defendants first acquired their interests in the relevant
properties after the 2006 amendment to Ohio’s i)ormant‘ Mineral Act, 50 tHcy did not andb could
not have asserted any abandonment cla1m before that amendment T he remaining landowner
defendant acqmred his interest in relevant property by deeds in 1999 and 2002.

None of th¢ defendant landowners nor any of their respective predecessors in interests
ever‘assérted any abandoﬁment for the relex-rant mineral rights in any court proceeding E;.efore _
these landowner defe;ﬁdants filed their pleadings in this case.

In 20b9, each of .tht..‘, plaintiffs leased thcir oil and gas interests for the .relevlan;c prb;ieﬂies
toa de\'/eloper who recorded those leases in fhe Carroll County Recorder’s Office in 2009 or

2010, and who later assigned those leases to the defendant developer.
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In March of 2012, one of the (iefendant landowners sent the plaintiffs and the leaseholder
developer a “Notice of Owner’s Intent to Declare the Abandonment of Mineral Interest (Ohio
Revised Code 5301.56)” for part of the relevant properties. There is no evideﬂce that before
then any of the defendant landowners or any of their prgdecessors in interest ever asserted to any
+ of the plaintiffs or to any public official that any owner of those mineral interests had abandaned
thein.

Within 60 dajrs atter the iandowners sent them a “Notice of Owner’s Intent to Declare the
-‘Abandoniment: of Mineral Interest;” five of the eight plalrtlffs filed etaims:fox their rele evant--
mineral mterests in the Carroll County Recorders’ Office.

On September 3, 2013, the plaiptiffs filed their Brief in Sﬁpport of Request fox“ Judgment.
On October 18, 20 1‘3, the three defendant landowners ﬁled» their Motion for J udément and |
| Supportiﬁg Brief, and the defendant developer filed its Responsive Brief in Support of Plaihtiffs’ _
Request for Judgment. On November 1, 2013, the plaintiffs ﬁle& their Responsive Brief. The
case is now ripe for this Couxt’s decision. -

- THE UNDERLYING MARKETABLE TITLE ACT

In 1961 Ohio joined a widespread title reform movement whén it enacted its Marketable
Title Act as R.C. 5301.47-5301.56. In the Prefatory Note for a later propesed Uniform
Mazketable Tltle Act, the National Conference of Commissioners on Umform State Laws

explzuned the general purpose for those laws:

The basic idea of the Marketable Title Act is to codify the venerable New England
tradition of conducting title searches back not to the original creation of title, but
for a reasonable period only. The Model Act is designed to assure a title searcher
who has found a chain of title starting with a document at least 30 years old that
he need search no further back in the record. Provisions for rerecording and for
protection of persons using or occupying land are designed to prevent the

4
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possibility of fraudulent use of the marketable record title rules to oust true
owners of property. '

The most controversial issué_ with respéct to ;xlarketable title legislation is whether
- or not an exception should be made for mineral rights. This [Uniforni} Act

follows the Model Act in maKing no such exception. Any major exception largely

defeats the purpose of marketable title legislation, by forcing the title examiner to .

search back for an indefinite petiod for claims falling under the exception.

As oﬁgiﬁally enaéted Ohio’s Marketabie Title Act governed ali interests in land ;
mcludmg severed mineral interests. It relies on a chain of m;le with a root” record no more than
40 years old It mcluded R.C. 5301.47 (“Deﬁmtlons”) 5301 48 (“Unbroken chain of recorded
A.‘aﬂe ) 5301 49 (“Record marketable t1ﬂe excephous”) 3%01 50 (“Pnor mterests”), 3.‘301 51 T
(“Preservation of interest”)_; 5301.52 (“Contents of notice”); 5301 33 (“Certain rights not.
~ barred”); 5301.54 ("Effect of changes in law™), 53\01.55 (“Liberal cénstruction”), and R.C.
5301.56 (“’fhree year extension’;).' Betwee;n 1963 and_1989, the legislature édopted various
amendments to those sections, which ﬁe not relevant here. | |

Effective March 22, 1989, the legislature repéalcd and rewrote RC 5301.56 to create
Ohio’s Domlaﬁt Minerals Act. Effec_tive June 30, 2006, the legistature amended R.C. 5301.56
by adding procedures fora surface landowner to claim that a mineral rights holder has abandoned
those rights and for the mineral rights holder to challenge that claim.

In their context it is clear that the leglslamre has always intended that the M arketable
Title Act (R.C. 4301.47-5301.53) and the Dormant Mlnera]b Act (R.C. 5301 56) are mtegra’ced
txﬂg laws whlch should be read together whenever they were in effect.

Thus, R.C. 5301.47 provides definitions that apply to ‘R.C. 5301.47 to 5301.56 inclusive;

and R.C. 5301.54 restricts the effect of all those sections on other statutory provisions. More
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signiﬁcantly, R.C. 5301.55 directs:

Sections 5301.47 to 5301.56, inclﬁsive, of the Revised Code, shall be liberally
construed to effect the legislative purpose of simplifying and facilitating land title

~ transactions by allowing persons fo rely on a record chain of title as described in

Section 5301.48 of the Revised Code, subject only to such limitations as appear in
section 5301.49 of the Revised Codeé.

" The purpose of the Marketable Title Act is to, "simplify and facilitate land title transactions by

allowmg persons to rely on a record chain of title.” Collins v. Moran, 2004 Ohio-1381 (7th Dlst ),

920, quoting Semachko . Hopko (1973), 35 Ohio App. 2d 205 see also Pmkney v, Southwzck

Investments, L C., 2005- Oh10-4107 (8" Dist.) at 31,

Both the Marketable Title Act and its Dormant Minerals Act component support reliance

on public documents rather than private communications for title transfers. For some purposes, -

the Marketable title Act permits reliance on public documents outside the county recorder’s

office. -

R.C. 5301.47 defines reliable public records that document title interests and transfers:

As used in sections 5301.47 to 53.01.56, inclusive of the Revised Code:

® * * *

(B) "Records" includes probate and other official public records, as well as records
in the office of the recorder of the county in which all or part of the land is situate.

(C) "Recording,” when:applied to the official pubhc records of the probate or other-
court, includes filing:

¥ % Tk *

(F) "Title transaction"” means any transaction affecting title to any interest in land,
including title by will or descent, title by tax deed, or by trustee's, assignec's,

. guardian's, executor's, administrator's, or sheriff's deed, or decree of any court, as

well as warranty deed, quit claim deed, or mortgage.
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| R.C. 5301 48 defines the holder of an “unbroken chéin of title” for an.interest in real
property and therefore a f‘marketable title” for that int;:rcstvto include (a) a person for whom those
| public records show an unbroken chain of title for that interest which cxtend_s back for at least
forty years; or (b) a person for Whom thése public recofds sﬁow an unbroken chai;l of title for an
interest that a document creatcd w1th1n the preceding forty years If the documents in that chain . '_
of title spcmﬁcally identify a recorded document that (,reated an interest in that property, the act |
preserves-that interest. R.C. 5301.49(A). All interests created before an unbroken chain of title
- thatextends lba‘ck:ta't.‘l&'—x.‘lgt;éfm:ty-ﬂ-years-v which are.not otherwise:preserved by .the act are-“null. and _
void” [RC 5‘301 .50] and “extinguished” [R.C. 5301 A9(D)].

Subject to specified exceptions, the holder of an interest with an unbroken chain of title
for at least forty.years need not denionstraté (a) the creation of that interest more than forty years
eérlier, or (b) the termination of aﬁy purported liﬁnifation on that intefést more than fdrty years
earlier. The férty years are measured back from-“the time the marketability is being determiﬁcd”
[R.C. 5361._47@) and R.C. 5301.51(B)].; or “is to-be determined” [R.C. 5301.48}

R.C. 5301.51 and 5301.52 permit the holder to preserve an othérwise unprotected interest
by tecording a prescribed notice. Befbre thé 2066 amendment that created the Dormant Minefals
" Act, the legls]ature repeatedly revised R.C. 5301.56 to provide additional three year grace periods
during Wthh the prescrxbed notice could preserve that interest. ‘which it ultlmately extended o

December 31, 1976 [more than 15 y‘ears after the act’s effective date]. _

TWO VERSIONS OF THE DORMANT MINERALS ACT
Following the adoption of Marketable Title Acts, many states added special rules for the

termination of mineral rights, including temporary lease ihte_rests and permanent fee simple
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ownership. Here again, the National Conference of Commissioners on Uniform State Laws
explains that history in the Prefatory Note for its Uniform Dormant Interests Act, which the ;

Conference approved in 1986 and the A.B.A. approved on February 16, 1987:

Transactions involving mineral interests may take several different forms. A lease
permits the lessee to enter the land and remove minerals for a specified period of
time; . . .. A fee title or other interests in minerals may be created by severarnce.

A severance of mineral interests occurs where all or a portion of mineral interests

are owned apart from the ownership of the surface. A severance may occur in one

of two ways. First, a surface owner who also owns a mineral interest may reserve
~ all or a portion of the mineral interest upon transfer of the surface. In the deed

- é@nveying the surface of the land to the buyef,-;.tﬁeg'séller'rcservesf'aminaralf.':"- R

interest in some or all of the minerals beneath the surface. . . .

Second, a person who owns both the surface of the land and-a mineral interest
may convey all or a portion of the mineral interest to another person. . . . .
Severed mineral interests may be owned in the same manner as the surface of the
land, that is, in fee simple.

Dormant mineral-interests in general, and severed mineral interests in particular,
may present difficulties if the owner of the interest is missing or unknown. Under
the common law, a fee simple interest in land cannot be extinguished or
abandoned by nonuse, and it is not necessary 1o rerecord or to maintain current
property records in order to preserve an ownership interest in minerals. Thus, it is
-possible that the only document appearing in the public record may be the
document initially creating the mineral interest. Subsequent mineral owners, such
as the heirs of the original mineral owner, may be unconcerned about an
apparently valueless mineral interest and may not even be aware of it; hence their
interests may not appear of record. If mineral owners are missing or unknown, it -
may create problems for anyone interested in exploring or mining, because it may
be difficult or impossible to obtain rights to develop the minerals. An explofation
“or mining. company may be:hable to the mlssmg or unknown owners if . :
exploration or mining proceeds without proper leases. Surface owners are also
concerned with the ownership of the minerals beneath their property. A mineral
interest includes the right of reasonable entry on the surface for purposes of
mineral extraction; this can effectively preclude development of the surface and
constitutes a s1gn1ﬁcant impairment of marketabﬂlty

An extensive body of legal literature demonstrates the need for an effective means

8.
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of clearmg land titles of dormant mineral interests. Public policy favors subj ecting
dormant mineral interests to termination, and legislative intervention in the
continuing conflict between mineral and surface interests may be necessary in
some jurisdictions. More than one-fourth of the states have now enacted special
statutes to enable termination of dormant mineral interests, and some of the nearly
two dozen states that now have marketable title acts apply the acts to n:uneral

interests.

Nonuse. A number of statutes have made nonuse of a mineral interest for a term of
years, e.g., 20 years, the basis for termination of the mineral interest. Such a.
statute in effect makes nonuse for the prescribed period conclusive evidence of
ntent to abandon. The nonuse scheme has advantages and disadvantages. Its

~--major attraction is that it enables extinguishment of dormant interests sclely on =

the basis of nonuse; proof of intent to abandon is unnecessary. Its major
drawbacks are that it requires resort to facts outside the record and it requires a
judicial proceeding to determine the fact of nonuse. It also precludes long-term
* holding of mineral rights for such purposes as future development, future price
increases that will make development feasible, or assurance by a conservation
organization or subdivider that the mineral rights will not be exploited.

The nomise concept should be incorporated in any dormant mineral statute. . . . .

Recording. Another approach found in several jurisdictions, as well as in USLTA
[Uniform Simplification of Land Transactions Act], is based on passage of time
without recording. Under this approach a mineral interest is extinguished a certain
period of time afier it is recorded, for example 30 years, unless during that period
a notice of intent to preserve the interest is recorded. The virtues of this model are

that it enables clearing of title on the basis of facts in the record and without resort

to judicial action, and it keeps the record mineral ownership current. Its major
disadvantages are that it permits an inactive owner to preserve the mineral rights
on a purely speculative basis arid to hold out for nisisance money indefinitely, and
it creates the possibility that actively producing mineral rights will be lost through
inadvertent failure to record a notice of intent to preserve the mineral rights. The

recording concept is useful, however, and should be a key clement in any dormant

" mineral legislation.

Constitutionality. Constitutional issues have been raised concerning retroactive *
application of a dormant mineral statute to existing mineral interests. The leading
case, Texaco v. Short, 454 U.S. 516 (1982), held the Indiana dormant mineral
statute-constitutional by a narrow 5-4 margin. The Indiana statute provides that a

9
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mineral right lapses if it is not used for a period of 20 years and no reservation of
rights is recorded during that time. No prior notice to the mineral owner is
required. The statute includes a two-year grace period after enactment

- during which notices of preservation of the mineral interest may be recorded.

A combination nonuse/recording scheme thus satisfies federal due process
requirements. Whether such a scheme would satisfy the due process requirements -
of the various states is not clear. Comparable dormant mineral leglslatlon has been
voided by several state courts for failure to satisfy state due process requirements. A :
Uniform legislation, if it is to succeed in all states where it is enacted, will need to o
be clearly constitutional under various state standards. This means that some sort ’ f
of prior notice to the mineral owner is most likely necessary.

For Ohio, both the 1989 versmn and the 2006 versmn of the Dormant Mmerals Act create

SR

statutory COIldltIOl’lS When the owner of subsurface mmerals mghts is “deemed” to have

abandoned those rights. Both versions designate those conditions by e%(cluding circumstances

when the owner is not deemed to have ébandoned them. In the 1989 Vers;ioh, R.C. 5301.56(B)1)

| designated conditions that denied or disqualified a statutory claim that a mineral rights owner

. abandoned those rights:

(BXY(1) Any nﬁneral interest held by any person, other than the owner of the
- surface of the lands subject to the interest, shall be deemed abandoned and vested
in the owner of the surface, if none of the following applies:

(a) The mineral interest is in coal, or in mining or other rights pertinent to or
exercisable in connection with an interest in coal, as described in division (E)of .
section 5301.53 of the Revised Code. However, if a mineral interest includes both |
coal and other minerals that are not coal, the mineral interests that are not in coal
may be deemed abandoned and vest in the owner of the surface of the lands.

subj ect to the interest. - e : :

(b} The mineral interest is held by the United States, this state, or any political
subdivision, body politic, or agency of the United States or this state, as descnbed
in division (G) of section 5301 53 of the Revised Code. :

(c) Within the preceding twenty years, one or more of the following has occurred:*

(i) The mineral interest has been the subject of a title transaction that has been
filed or recorded in the office of the county recorder of the county in which

10
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the lands are located.

(ii) There has been actual production or withdrawal of minerals by the holder
from the lands, from lands covered by a lease to which the mineral interest is
subject, from a mine a portion of which is located beneath the lands, or, in the
case of oil or gas, from lands pooled, unitized, or included in unit operations,
under sections 1509.26 to 1509.28 of the Revised Code, in which the mineral
interest is participating, provided that the instrument or order creating or

. providing for the pooling or unitization of oil or gas interests has been filed or
recorded in the office of the county recorder of the county in which the lands
that are subject to the pooling or unitization are located

(iii) The mineral interest has been used in underground gas storage operations
by the holder. -

(1V) A dnlhng or mmmg permlt has been 1ssued to the holder promded that
an affidavit that states the name of the permit holder, the permit number, the
type of permit, and a legal description of the lands affected by the permit has
been filed or recorded, in accordance with section 5301.252 of the Revised
Code, in the office of the county recorder of the county in which the lands are

located.

(v) A claim to preserve the mineral interest has been filed in accordance with
division {(C) of this section. -

(vi) In the case of a separated mineral interest, a separately listed tax parcel
. number has been created for the mineral interest in the county auditor's tax-
list and the county treasurer s duplicate tax list in the county in which the
lands are located.

.The 1989 version provided a three year grace period after its effective date for ény of the

disqualifying conditions (including the filing of a mineral rights claim) to preclude abandohment.

R.C. 5301.56(B)(2).

The 2006 version designates the.same conditions that deny or disqualify a statutory claim

that the owner of subsurface mineral rights abandoned those rights. The critical difference

between the 1989 version and the 2006 amended version of the Dormant Minerals Act is the .

presence in the 2006.version and the absence in the 1989 version of any express provision for its

]
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implementation;

For the 2006 version, the Act provides procedures for a smfgce owner to regain severed
subsurface mineral rights in the absencé of those speciﬁed circumstances. To terminate ény
subsurface rights the.surface owner must ﬁotify each subsurface holder that he or she intends to~
declare that interest abandoned [R.C. § 301 56 (EX(1)} and thhm thlrty days thereaﬁer must file
an afﬁdavﬂ of abandomnent with the apphcable county recorder [R.C. 5301.56 (E)(2)]. The

notice must identify the allegedly abandoned subsurface rights and assert the statutorily defined

< - inactivity [R.C: 5301.56 (F)] The af"idav:t of anal*donment must pcnﬁm the notice and allege

the statutonly defined abandonment [R, C 5301. 56 @).

The 2006 version provides procedures for the subsurface owner to oppése the surface
owner’s notice by filing within sixty days thereafter a'claim to preserve those rights [R.C.
5301.56 (H)(1)()] or an affidavit that disputes the statutorily defined abandonment. ‘{R.C.

- 5301.56 (H)(1)(b)] If the subsurface holder fails to file either of those documents Within that
time, the recorder shall memorialize those events and thereby vest the sﬁrface owner with that
subsurface holder’s rights. [R.C. 5301'.5.6 (H)(2)] |

By contrast, the 1989 version of Ohio Dormant Mineral Act did not include any provision
for the surface owﬁef to notify the holder of any subsurface minerél rights about an abandonment
claim before or after the alleéed abandonment, or to file anything with the country recorder or
anywhere else. It provided no procedure for the holder of subsurface Arights to contest thejr
alleged abandonméht, andA no procedﬁe for anyone to record the abandonment anywhere.

The 2006 version for RC 5301.56(B)(3) permits the surface low_ner 1o send the holder of

any subsurface mineral rights an abandonment notice whenever none of the statutorily defined

12
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disqualifying events éccurred within twenty years precéding that notice. The 1989 version of a
R.C. 530 1.56(B)(13(c) prov1ded for its apphca’aon unless: “Within the preceding twenly years
one-or more of the following has occurred ? w1thout specitying the event from whlch it measures
the preceding twenty years. In lieu of the 1989 version’s three year' grace period after the

statute’s effective date for the nnneral nghts holder to establish h any of the dlsquahfymg events |
(mcludlng a ﬁled clalm) the 2006 version permits the mineral nghts holder to file that claim

- within 60 days after the surface owner notifies him of the claimed abandonment.

: Nkrt,uﬁg inyeitherithe 1589 version or the. 2006 version‘denies that the Marketable Title.
Act (R.C. 5301.47-5301 .55) remains applicable to mineral rights, at least to the extent that the
Dormant Minerals Act does not expressly provide differently. ' v |
| In this case, the surface landowners assert (a) that the 1989 ve?sidn established the

claimed abandonment automaticall& when none of the disqualifying events occurred w1thm
twenty years preceding its effective date or the three year grace périod; and (b) that the
abandonment was complete before the 2006 mendﬁent required different proc’eﬁurés to asse;t
or coxiﬁrm it. | |

- By contrast; the hélders of the >rese.rved mineral rights and the developer who holds their
leases contend (a) that the 2006 .version controls the abandonment procedures hete because the
* landowners first asserted any abandonment éfté‘r 2006,-¢b)- thertﬂ.le,landownfers have not ‘c'omplied
with the procedures required by the 2006 amendment because they never filed the requiréd
abandomnent affidavit which permitted thefn to coﬁtest that claim, and (¢) that the 2006 version |
precludes abandonment because disqﬁalifying events occurred after 2006.

Counsel have not cited any appellate decision that decides whether or when to apply the

i3 .
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1989 veréion of R.C. 5301.56 for an abandonment claim ﬁi.ed after the 2006 mendxnent. But
see Dodd v. Croskey, 7" Dist. No. 12HAS, 2013-01110-4257 (Sept. 23, 2013)(applying the 2006
version to evénts that arose before its -enactment without discussion of that choice). This coﬁrt
has found none.

After careful consideration, this Court agrees with the holders of the subsurface mineral
rights. Without é.ny contrary statutory Ianguége, this Court concludes that the- 1989 versidn
ifnpliedly required implementation before it ﬁnélly settled ﬂn_e parties’ righfs, at least b& a’

- recorded-abéﬂaoﬁhient claim that pengitt@d the adverse party to-chall_eﬂgetifg Validi‘tj,- if iné)t by -
an appropriate court proceeding to confirm thét abandonment. Circumstances tixat support a
claimed right do'not by theméelves provide a completed remedy. Absent any implementation or
enforcement of claimed abandonment rights before fhe 2006 amendment, th_e_laﬁdowner
defendénts must cc;mply with the procedures Which the 2006 amendment fequ_ires.

First, the surface owners’ interpretation of the 1989 version conflicts with “the Iegislati}'/e
purpose of simplifying and fa‘cilitating laﬁd, title transactions by allowing persons to rely on a
record chain of title as desc;,ribed in Section 5301.48 of the Revised Code.” R.C. 530.1 55, The
county recorder’s records would not reveal'somé disqualifying conditions that prevent statutory
abandonnient. See R.C. 5301.56(B)(3)}c)(“The mineral interest has been used in u.ndergr;)und
gas storage operations by the hioldei™; vf5~3'0}.56(B)(3)>(f)(“Iﬁ the case of a separated mineral
interest, a separately listed tax parcel number has been created for the mineral interest inthe
county guditor's tax list and the county treasurer’s duplicaie ta;x }ist in the county m which the
lands are located”). A title examiner might well find the recorded Dahlgren deed with its

reservation of mineral rights, without any record that shows whether the Dahlgrens or their
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déscendents preserved or abandoned those rights. ‘

Second, interested parties could dispﬁte compliance with disqualifying conditions,
&ithout ﬁiiﬁg anything in ﬁe recorder’s office. Hen;:e, reliance on the recorder’s records to
establish or avoid abandonment requires at least a recorded dociment 1f not judicial
confirmation. |

Third, “[fJorfeitures are not favored by the law. The law requireé that we favor individuzﬁ
property rights Wh-en interpreting forfeiture statutes.” Ohio Depr.b of Liguor Control v. Sons of
- Ttaly Lodge: G017{i992),b“ObloSﬁdﬁﬂé 3v4,uquoled~..z;t Sogg v. Zz_irz; 2009—,,Oh,i0'.+.‘.1 526,:121.

Ohio St.3d 449, 19; see also State v. Lilliock (1 982)? 70 Ohio St.2d 23, 25; Dodd v. Croskey,
- supra, at 35. . |
Fourth, the Dormant Minerals Act employs considerébly less'conclusive language than .
_tht_e Marketable Title Act to terminate title interes;ts. Tﬁe Marketable Title Act establishes that the
unprotected rights are “ﬁull and \}oid” or “extmguished,” While the Dormant Minerals Act -
provides thatithey are “deemed abandoned.” Coméare R.C. 5301.50 and R.C. 5301.49(D) ‘with'
RC 5301.56(B)(1). The less conclusive language in the Dormant Minerals Act strongly o
suggesté that it provides standards bu’g: does not resolve the issue. Comparg Blat_t v. Hamilton
County Bd of Revisibn', 2009—0&0—5260, 123 Ohio St.34d, 822, In Re Washington, 2004-Ohio-
6981, 10™ Dist. No. 04AP429, §23.
Fifth, the landowne_rs’ iﬁterpretation of these brovision_s créat'es the anomaly that rﬁineral
‘rights are deemed abandoned when the owner has a statutorily preserved record marketable title.
In this case, for example, the plaintiffs have a record marketable record title from the p.robate

court’s Certificate of Transfer less than forty yéars earlier, pursuant to R.C. 5301.47(A) and R.C.
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5301.48; which the defendant landowners’ OWn d¢eds_have preserved pursuant to R.C, 5301 49 -
and R.C, 5301.51. See See Toth v. Berks Title Ins. Co. (1983), 6 Ohio St.3d 338, syllabus; |
Heifner v. Bradford (1983), 4 Ohio St. 3d 49, syllabus.

Sixth, this Court doubts that statutory abaﬁdonment is cvonstitutionally enfoxzceable
withou; giving the adverse party an opportunity to dispute the relevant claims. In T;zxaco v. Short
(1982), 54 U.S. 516, the federal Supreme Court ruled that indiané’s Dormapt Minérals‘ Act
satisfied federal constimti.onal protections when a mineral owner lost his rights in specified
' circumstandés-without giving that owner g@__ance notlce ‘But the same opirion .s'tatédvait"FS-S.S-,—?,A: :

- The question then presented is whether, given that knowledge, appellants had a
_constitutional right to be advised - presumably by the surface owner -~ that their
20—year period of nonuse was about to expire.

In answering this question, it is essential to recognize the difference between the
self-executing feature of the statute and a subsequent judicial determination that a
particular lapse did, in fact, occur. As noted by appellants, no specific notice need
be given of an impending lapse. ... It is undisputed that, before judgment could
be entered in a guiet title action that would determine conclusively that a mineral’
interest has reverted to the surface owner. the full procedural protections of the
Due Process Clause -- inchiding notice reasenably calculated to reach all
interested parties and a prior opportunity to be heard -- must be prov1ded
(underlining emphasis added)

. Without advance notice and an 0pp§rtunity to be heard, statutory abandonment rﬁay
violate Art. I, Sec. 19 of the Ohio Constitution'(‘.‘Privaté property shall ever be held inviolate™),
e\-fen if it does not violate federal cenétitutional' pfovisions.." HoWev’ér, \‘Ne’ need not determine

" whether statutory abandonment without prior notice satisfies that provisioﬁ of the Ohio
- Constitution where other considerations reach the same result without addressmg that concern, -
In any évent, Due Process reqmrements.m both the federal and state constltutloﬁs

unquestionably mandate notice and an opportunity to respond before a dispute about those rights
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can be resolved. Courts shoﬁld construe siatuteé in the mapner that best confirms their
constitutionality. Mahoni’ng Education Aifsacfation of Debelopmenml Disabilities v. State
Employment Relations Board, 2013-Ohio-4654, Y19; State v. Carnes, 2007-Ohio-604, 9§ (7"
Dist.) '
F or.the purposes of this decision, the court accepts the defendant landowﬁers; argument
| that the 1989 version of Ohio’s Dormant Mineral Act deemed the plaintiffs’ mjnerél rights

abandoned if none of the disqualifying conditions existed within twenty years before March 22,

1989 fthe act!$-effective. dme) otbefored; mch 22,1992 (the: statutory grdce period). See: R,zddel o

\2 Layman, Sth Dist. No. 94CA114 (July 10, 1995) However at most the absence of those
conditions created an inchoate right; it could not and did not transfer ownershlp without judicial
confirmation or at least an opportunity for the diso-wned party to contest their ébsence or the
effect of ﬁeir absen-ce. |
The plaintiffs and the lease holder provide legislative history for the 2006 amendment,

which seemingly demonstrétes that thé amendment Aserved to remove (a) an ﬁmbiguity about the
date from which the Iéw measure the twenty preceding years, and (b) cbnstituﬁonal concerns
anut abagdonﬁient of property rights without notice. These are procedural changes, not a
removal of substantive rights that requires greater scrutiny. Courts can and should apply

| whatever guﬁent procedures gévernihe pending dispute... Landgraf v. USI Film Proc'iucts (1994),
511 U.S. __244; 273; Combs v. Comm’r of Social Secz}rity (2006), 459 F.3d 640, 64_7 (6" Cir.);‘Van
Fossen v. Babcock & Wilcox Co. (1988), 36 Ohio St.3d 1 00, 107. |

. Indéed, the mineral rights owners might equally complain that both 'the Marketable Title

Act and the Dormant Minerals Act deprived them of vested common law ownetship rights on the
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a

arbitrary and unsupportable assumption that their failure to develop those minerals meant that

they deliberately abandoned them forever. Could the legislature deem that a surface property

~ owner abandoned his title if he failed to develop an empty lot for some arbitrary interval? The

federal Supreme Court’s decision in Texaco v. Short, supra, may answer: “Yes.” But the

- property owner must have an opportunity to dispute that result.

NO ABANDONMENT UNDER THE CURRENTLAW -

Each of the plaintiffs leased his or her oil and gas interests for the releVant' properties to a

-developer whidrecorded those leases in the Carroll Coutity Recorder’s.Office in. 2009 6r 2610,

Those recorded leases are “title transactions”™ that preclude any deemed abando’pment for the
plainﬁiﬁs’ mineral interests pﬁrsﬁant to the 2006 version of R.C. 5301 56(BY(3)a@).

Within 60 days after a landowner sent them a “Notice of Owner’s Intent to Declare the
Abandonment of Mineral Interest,” five of the eight plaintiffs filed statutorily sufficient-claims
for their relevant mineral interests in the Carroﬂ County Recorders” Office. Those recorded

claims prectude any deemed abandonment for their interests and the interests of all the rémaining

-plaintiffs pursuant to the 2006 version of R.C. 5301.56(B)(3)(e) and 5§01.56(C)(2)..

Two of the landowner defendants never complied with R.C. 5301l.56(E)(I) by sending or
publishing notice to “each holder” of the allegedly abandoned mineral interests. None of the
defendant landowners ver complied'with R.C. 5301.56(E)(2) by filing ani “affidavit of
abandonment” in the Carroll County Recorder’s office. Without those notices or affidavits, those
landdwners failed to invoke the abandonment procedures which the 2006 version requires to

assert an abandonment claim.
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FINAI JUDGMENT
In this cavse’, the following pIaintiffs hold mineral rights for the relevant properties: |
Ronald Edward Dahlgren, Elsa Anne Lyle, Helen Mary Dahlgren, Martha Perry Dahlgren,
. Cynthia Ann Crowder, Daniel Carl Dahlgren, Charles Stephen .Dahlgren, and Diane Ellen
Pulhns ‘The parties have not asked this Court to determine which plaintiff owns aﬁy allocated
interest in those nghts for each relevant pfoperty, and this judgment shzﬂl not serve that purpoée.
In thls casve, the following defendants own the relevant properties: Brown Farm
- Properties, if;LC;.;a"Brian L. ,:Wagner,-:, and,.v'.[,’holinas{B eadnell:- ..~
In this case, Chesapeake Exploratioﬁ, LLC' is the éurrent holder-of assigned leases and the
defendant developer for the plaintiffs’ éil and gas OWneréhip on the relevant properties.
| This Céurt determines and declares that ;:ach of the eight plaintiffs retains his or her
respective interest in oil and ‘g_as 1§cated on ér recovered ﬂom the properties designated in the
. Complaint and its attachments.
This Court quiefs ownership and title to fhose mineral rights in the plaintiffs and'not in
the sﬁrface landowner defendants.
This Court determines and declares that each of ‘the‘landowner defendants retains his or
its surface OMership for those properties. ‘
This Court determines and declares-that the defendant developer retains its ﬁghts as the ‘
holder of recorded and assigned leases t6 those oii aﬁd gas rights.-
Within sixty days after this Court files its judgment with the Clerk of the Carroll‘County
Common Pleas Court and any subsequent appealsvfrojm thatjﬁ&gment are exhausted, each of the

plaintiffs or their counsel shall file a copy of this Final Opinion and Judgment in the Carroll .

19

APPENDIX PAGE 21



County Recorder’s Office, together with a claim that sa_tisﬁes R.C. 5301.56( C)(1).
The plaintiffs shall recover the costs of this case, not including attorney fees or litigation -

expenses.

Judge Richard M. Markus, Retired Judge Recalled to
: : Service pursuant to Ohio Constitution, Art. 1V, §6(C)
m S0 e s and RUCL 14816 and assigned to the Carroll’ County
Common Pleas Court for this matter.

THb CLERK SHALL MAIL TIME STAMPED. COPIES OF THIS FINAL OPINION AND
- JUDGMENT TO ALL COUNSEL AND THE ASSIGNED VISITING JUDGE

20
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IN THE COURT OF COMON PLEAS
HARRISON COUNTY, OHIO
GENERAL DIVISION

M & H PARTNERSHIP Case No. CVH-2012-0059
Plaintiff
V8.

WALTER VAN CE HINES, ET AL. JUDGMENT ENTRY
Defesidants

N

This matter is before the Court on Plaintiff’s Motion For Summary
Judgment filed -on March 26, 2013 and Defendant’s Motion For Summary
Tudgment filed March 7, 2013.

The Court has: also considered the parties” replies and surreplies to said
Motions including that if Defendant Chesapeake Exploration, LLC. The Court
finther recognizes the factual stipulations of the parties filed with the Court on
March 21, 2013.

This matter is before the Court on a Complaint To Quiet Title filed by
Plaintiff. Plaintiff contends that they are the surface and minerdl owners of the
deEiifed property. They,ciajm ownership of the surface rights to the ptoperty
through purchase on April 7, 2006. This ownership issue is not in dispute.

Plaintiff clains ownership of the mineral interest of the property pursuant
to OR.C. §5301.56 Ohio’s Dormant Mineral Act as it was written in the 1989
version.

Defendants’ Hines family do not dispute Plainfiffs surface right
ownership. Defendant’s Hines family do dispute Plaintiffs claim to-the property’s

mineral rights.
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Defendants’ Hines family claim that Dormant Mineral Act does niot apply
to divest themi of their mineral interest in the property because qualifying
transactions have occurred in the necessary time fiame.

Defendants’ Hines family further argues thaé if no qualifying transactions
ate deemed to have occurred the correct version of ORC §5301.56 is the 2006
version and under said statute they properly preserved their mineral interest.

An examination of the 1989, 2006 ODMA §5301.56 is necessary as well

as areview of interpreting case law in resolving the dispute.

O.R.C. §5301.56 (1989 version) -
The Factors to which Cotrts must look to decide whethet a mineral inferest
holder had displayed sufficient activity to preserve. their rights. over a 20 year
period or whether the mineral inferest had grown stale based upon a lack of
activity or interest by the mineral rights holder:

6] The mineral interest has been the subject of a itle transaction that
has been filed or recorded in the office of the county recorder of
the county in which the lands are located;

(i)  There bas been actual production or' withdeawal of minerals by the
holder.

(iiiy THe mineral interest has been used in uﬁdergr,ound gas storage
operations by the holder;

(iv) A drilling or mining permit has been issued to the holder.

T
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(v} A claim to preseive the interest has been filed in accordance with
division (¢} of this section.

(vi)  In the case of a separated mineral interest; a separatély listed tax
county auditor’s tax list and the county treasurer’s duplicate tax hst
in the county in-which the Jands arelocated.

In the case at bar, items (if), (i), (Gv), (vi) have conclusively not been.
completed by the miineral estate holder. Item (v) claim to preserve interest was
not filed in the requisite time period.

Therefore, the item which is controlling pursuant to the 1989 act is item (i)
whether the mineral interest has been subject of 4 title traisaction that has been
file or recotded in the office of the county. resorder of the county in which the
‘lands are located.

A biief discussion on transfers of interest is necessary
1. Surface Rights.

A) The surface rights were severed from the mineral rights by deed on
June 1, 1961. The ,sur_fage rights passed to Selway Coal Company with
Vanee and Eleanor Hines reserving the oil and gas rights.

B.) Selway Coal Company passed the surfaserighté to Robert Fleagane on
February 29, 1975. |

C.) Robert Fleagane to Shell Min’ing Company January 1, 1989

D.) Shell Mining fo R & F Coal Company November 12, 1991,
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E)R & F Coal Company merger with Capstone Holding Company
February 9, 2000,

F.) Capstone Holding Cormpany to Bmanuel J. Miller Bt AL April 20,
2001,

(. Capstone Holding Company to William and Judith Ledger August 6,
2001,

H.yEmanuel J. Miller Et Al to M & H Partnership April 7, 2006.

Deeds A, B, C, and D contain reservation clauses for oil and gas within
the-deed. Transaction E; F, G, and H did not recite the reservation. Thus the last
title transsction noting ‘the reservation of oil and gas o the surface property was
November 12, 1991,

2, Oil and Gas Rights.

A, The surface rights were severed from the mineral rights by deed on
June 1, 1961. The surface rights passed to Consolidation Coal
Company with Vance and Eleanor Hines reserving the oil and ‘ gas
rights.
B. A lease of the oil and gas rights was recorded from Walter v. Hines to
Harry J. Tles on July 15, 1969.

C. An oil and gas lease from Walter Vance Hines, Richard Scott Hines
and David Chsis Hines and Richard Scott Hines as Power of Attomey
for Drue Anme Hines Danz to Chesapeake Exploration L.L.C. dated

October 31, 2011 and recorded February 14, 2012.
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The Seventh District Court of Appeals in Dodd v. Croskey Case No.
12 HA 6 Ohio App. 7% Dist (2013) ruled on what constitutes and whether
ot not a mineral iiterest has been the “subject of” a fitle transaction which
has been filed or recorded in the office of the county recorder of the
county in which the land are located.

“The Seventh District held that “The conmmon. definition of the word
“subject” is, ‘tépiﬁ of interest, primary theme -or basis for action: Under
this definition ‘the mineral interests are not the subject of the title
il‘ansabtian;

In the case at bar, the Court finds pursuant fo the Dodd decision.
suprd, that the last title transaction that the minetal interésts were subject.
of occurred July 15, 1969. Wherefore, under the 1989 Dormant Mineral
Act the Court must decide whether the 1969 transaction was a savings
event.

The effect of the 1969 tramsaction relies on interpretation of the
statue and its 20 year look back petiod.

Riddell v. Layman 5% Dist: App. (1995 WL 498812) is the only
appellate decision which touches upon the appropriate 20 year ook back
period for the 1989 Dormant Mineral Act. The Riddell Court decided that
“the title transaction must have occurred within the proceeding twenty
years from thé enactment of the statue, which occurred on March 22,
1989. Appellee Layman recorded the deed on June 12, 1973, was within

the preceding twenty years from the date the status was enacted.”
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The Riddel case dealt with a 1994 complaint and a 1973
reservation. ‘Wherefore, the Court specifically finds that a rolling 20 year
period of look back is not authorized by the 1989 statute. The Court finds
that the 20 year period for a look back is 20 yaars.from-enasﬁilent' March
22, 1989, Wherefore, a title transaction that the mineral interest is subject
of must have vecurred on of after March 22, 1969 to serve as a savings
event:

The Court finds that Walter Vance Hine’s lease of mineral interest
to Harry J. Isles on July 15, 1969 is a title transaction and that the mineral
interest at issue in this matter were the. subjsct of that title transaction. As
such; the July 13, 2969 Jease serves as a savings event pursuant to the
1989 dormarit mineral act and theholding in Riddel Supra.

2006 Dormant Mineral Act..

In 2006, the Ohio legislature amiended the dormant minéral act and

provided additional due process safeguards to mineral interest holders:
The additional steps sermane to this case are:
1) Recording of an affidavit of abandonment §5301.56 (E)(2).
2) Holder may file a claim to presetve mineral interests within 60
days of notice of affidavit of abandonment §5301.56 (F)(1).

In the case at bar, Defenidant promptly filed their claim to preserve tineral

interest within the 60 day time. lirnit.

Plaintiff’s further claim that answering Defendant’s do not have standing

in this matter in that they are not the successors in interest to the original holder’s
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of mineral interest Vance and Eleanor Hines. The Court finds that Plaintiff’s
argament to be without merit. The Court finds that through Ohio’s Law: of
Succession that the miineral interest berein passed from Vance Hines and Eleanor
Hines and then to their only heir their son Walter Vane Hines and. then from
Walter Varice Hines to his childien the Defendant’s herein. The Court
specifically finds Defendant’s to be the lineal desceﬁdants of the original holders
and the successors in-interest to the original holders mineral inteérest.

The Court finds pursuant to both the 1989 and 2006 Dormant Mineral Act:
the Defendants bave preserved their mineral interest. Under 1989 Aet, the Court:
finds ‘the Tuly 15, 1960 Tease of minerals from Walter Vance Hines oceurred
within the Stgtuiica:y Took back period as. defined in Riddel and as such was a.
savings event wider the statie. Under the 2006 Act, the Court’ finds that
Defendant’s ‘properly preserved their mineral rights by filing a notice of
preservation with the county recorder.

The Court finds the 2006 law is the applicable law in the case. In Dodd v
Croskey Seventh Dist App (2013) 12 HA 6 (9/12/2013) the Court applied the
2006 law in d‘ctérmining the parties claim. The claim involved a 1947 oil and gas.
reservation withno fisrther title transactions that the mireral interest were subject.

The Court did not address its choice of the 2006 Act over the 1989 Act in
Dodd. However,itis clear from their decision that the 2006 law was applied,

This Court is convinced that applying the 2006 law is the appropriaféel

statute in this case for the following reasons.
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R.C. 5301.56 is part of the Marketable Title Act, The Marketable Title
Act is ORC 5301.47 —5301.56. The act is to be read ini total and not as separate
independent statutes. The purpose of the act is to establish a marketable chain of.
title.  ORC 5301.55 liberal construction “Sections 530147 fo 5301.56 so
inclusive, of the Ohio Revised Code shall be liberally construed to affect the.
legistative purpose of simplifying and facilitating land title transaction by
allowing persens to rely on a record chain of title as described in Section 5301.48
of the Ohio Revised Code, subject only to such limitations as appear in Section

The -application of an “aittomatic™ yesi’tiﬁg clause -of the 1989 Dormant
Miveral Act is contrary to simplifying and facilitating land title transaction by
dllowing persoxs to reply on a record chain of title.
| This Court does not believe it was the legislative intenf at enactment to
make surface holders automatically vested in the minéral nghts pursuart to the
1989 .Dormént Mineral Act. The terms automafic vesting, terminated, null and
void, of extingunished were not used in the statute.

Those terms null and veid and extinguished are used in other parts of the
marketable title act but the Dormant Mineral Act uses the terin abandoned.

The Court does not believe the differetice in language to be unconscious.
The Court finds pursuant to the Marketable Title Act that Plaintiff at the
‘minimum must have filed a duiet title action prior to 2006 to have the 1989 law

apply. Absent such action and determination, notice of the reversion of mineral
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interest would not be apparent in the record chain of title and thus violate the
purpose of the Marketable Title Act.

Since in this matterno action was filed unti] 2012, Plaintiff must conform
fo the applicable law ctrrently in place to perfect their abandonment elaim. And
such the 2006 Dormant Mineral Act is controlling;

”fh,e Coiirt finds this ruling is not in conflict with Texaco v. Short 454 US.
516 (1982) Texaco v. Short requited due process before title vested in the surface
bolder. Inthe case dt'bar, Defendant Hines family was not given any due process
consideration pirior to this suit. There is no evidence of a Quiet Title Action filed
between 1989 and 2006. In orderforthe Plaintiff's interest to vest smﬁe, gourt

Plaintiff failed to assert

action-or recording of said interest must have ocetirred.
its elaim prior 1o 2006 as such Plaintiff interest did not vest prior o 2006 and is
subject to the- 2006 amended statute.

WHEREFORE, it is the ORDER of the Court that:

Plaintiff’s Motion For Summary Judgment is detied.

Defendants, Hines Family, Motion For Simmary Fudgment is granted.

Defendants, Hines Family, is the lawful owner of the oil and gas-interest at
issue in this matter: Plaintiff’s claim of ownership fails under the 1989-and 2006
Dormant Mineral Act. The Court holds the 2006 Dormant Minéral Act to. be
controlling. |

SO ORDERED.
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NOTICE: FINAL APPEALABLE ORDER

This is a final appealable order. For each party who is notin default, serve
notice to the attorney for each party and toeach party who represents himself or
herself by regular mail service with certificate of mailing making notation of same
upon case doeket:

Stamped Coples:
¢ Attomey Patrick E. Noser

“eAttomey T. Owen Beetham,
Attnmey Clay’ K. Kellar:

10
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June 82012

Jody C. Jones”
Ch»sapﬁ ke Brergy
P.O.Box 6070
Charleston, WV 25362

Rer.  Basisof Ohio Division of F Forestry's-Claim fo the Ol and Gas Mmu a1
interests for Harrison State Fordst; Harrison County, Ohio-

i)caz’ By, Jones:

te Fomst we::re abzm&eﬁed and becamé vmtm& i the ﬁmsz@rx of“Fe}mm "asﬁm
smfam sWner pnor o Chasa;mak& Exploration, LLC. entering fmk; a ie/ : ' :
Naﬁ;ﬁ Am gan Cow in 2

Koy b,

Ohin ﬂep‘zrtm&m of Natural

: d:smsssed below, is the application of the 1989 version
W fgral-Act {Ohm Revised Code 5301.36) o the facts of ihis case:

In & January 31,2012 fetter, o copy of which is atiached hereta ds f’sﬁa@hmm{ A,
Chesapeske B Energy, in suppoit of its application for an 61l and gas drilling pesmit for the

Kenneth Buell 81 Will, submitted to the Division of Oil and Gas Resources Management
#Certificate of Title prepared by Attorney William Taylor. In addition o te feveing that
Certificateof T Title, ODNR staff conducted an indepeadent courthouse Seatch for the
acredge referenced in M Tavlor's title reportay well u% the additions acresge.of Harrison
‘State Forest. That revigw found the sanie relevant documents discassed in M. Iayio: &
fitle reportand that these documents appear relevant 10 both the Buell 8H Well aereage and
‘the other acn eage at Hardson State Forest,.

Ohio’s Dormant Miferal-Act swas originaily enacted in 1989 and was amended offective
June 30,2006, A copy of the 1989 Version of that statute is attachied hercto as Attackment
B: Subscetion (B}{?} of that statiic states thatany mineral interest 6f 3 non-surface pwner
of the appiw&bia tarids .. shall be deemed abandoned and vested i i the ownerof the
surface. . ™ if certain events did not take place within the. prcwdm £ bwenty (20) years..

Offiee ofithe Direoton « ZO48 Borse 24« Cdlumbus, OF 432796603 « ghiodur.com
REPLY APPENDIX 1
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Jody C. Jones
June 8, 2012
Page two

Gne of the actions that would avoid the mutomatic abandonment vrider Subscetion (B¥(1)
was if the mineral interest was the subject of a title transaction filed with the appropriate
county recorder. 1t is unclearifan assignment of an 6il and gas lease mests the definition
of a title transaction. Even if an oil and gas assignment meets this definition, Mr. Taylor's
Certificate of Title does not reflect s filing regarding the subject ol and gas interest

“between the May 30, 1983 assignment of Jease from CLE. Beck to Carless Resources filed
in Lease Volume 70, Pape 312 and a December 16, 2008 filing, in Volume 178, Page 1158
of the Harrison County Recorder’s Office, of the Quitclaini Deed from Beflaire Corp. tor
North American Coal Royalty Company, This was a gap of over twenty three (23) years.
In addition, this was 2 gap of over twenty ong (21) years between the assignient of the oil
and gas lease from C.E. Beck to Carless Resources and the June 30, 2006 ammdmmt to
Ohio’s Dormant Mineral Act.

It appears that, based on a review of the records of Harrison Couniy Recorder’s Office and
the records of the Division of Ofl and Gas Resources Management, the other eriteria set
forth in the Dormant Mineral Act were not met during the time periods discussed above,

Therefore, the severed oil and gas interests below Harrison Siate Forest, pursuant to Ohio’s
1989 Dormant Mineral Act, were abandoned under the mandatory “shal” language set
forth above on or about May 31, 2005 and these oif and gas rights reverted to the Division
of Forestry at that time,

The sbove, is a short synopsis of the Division of Foresiry’s position and, of course, it
reserves the right fo present additional faets in support of its position if it becomes
necessary. If you have reason to believe that the previcusly severed oil and gas interests
for the Harrison State Forest acreage have not been abandoned and vested in the Ohio
Division of Forestry as surface dwnet, please provide ‘;peciﬁ@ information with supporting
documentation upon which that belief is based. Othenvise, ploase sdvise the undersigned
regarding any proposal you may have as to how to resolve z%m mater.,

Sineerely,

24

As&stam Dirg
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ENERGY

January 31, 2012

Rick Simmers, Chief

Division of Oil and Gas Resource Management
3575 Forest Lake Drive, Sulte 150

Unioniown, OH 44685 ‘

Re:  Kenneth Buell 84 Well
Dear Chief Simmers:

At your request, atiached is a copy of the Cerlificate of Title oblzined by Chesapeake
Energy Corporation (*Chesapeake”) for the Norh American Coal Royaity Company
lease. This Ceriificate of Title covers land located in the unit for the Kennath Buefi 8H
Well. As youwill nole, the rendering attorney, Witliam Taylor, cerifies that record title 1o
all oit, gas and other minerzls, and all drilling rights, are vested in North American Coal
Royaity Company. Mr. Taylor is & wel-respecied oil and gas alomey with extensive
gxperiencs in Ohjo land tilles,

As you haye indicated, the Division of Forestry for the State of Obio (the surface owner
of the property where the well is jocated) has questioned whether the minerals have
ceverted to it under the Dormant Mineral Act. While Mr. Taylor's Certificate of Title does
not specifically reference the Dormant Mineral Act, we ditl speak with him regarding ihis
matter and he remains firm in his opinicn that North Amsrican Coal Royalty Company
owns the ofl and gas.

Altar you have had an opporiunily {o review this fstter and the snclosed Cerificate of

Title, please call pie so that we can arrange for a meeting to address any questions or
comments you may have, |look forward to hearing fram you.

Very fuly yours,

Jody ©. Jones

TN

Enclosure(s} UMONTO

Chesapenke Enerpy Cerporation
PO Box 6070 + Charleston, WY 25352 » 4 14 Sumsmers 81, » O

REPLY APPENDIX 3
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>, Teléphuhe:. 9724445400
E-Mall: joha.neumanniinecos). com

JOHR D, NEUMANE
Seccetary C IR 52 THCI S
NORTH AMERECAN COAL ROYALTY COMPANY

June 22, 2042

Fred Shimp

Assistant Director

- .Chio Department of Natural Resources
2045 Morse Road

Columbus, Ohlo 43229-6693

Re: Ohio. Division of Forestry's Claim to ‘the Oil and Gas Mineral
Interests for Harrison State Forest.

Dear Mr. Shimp:

On June 71, 2012, North American Coal ‘Royalty Company {“NACoal”‘
{successor Ir ‘infereést 1o The Notth American Coal Cerporaimn} received from s
lessee, ‘Chesapeake Exploration; L.L.C., a'copy of your June 8, 2012 letter’ to Jody C.
Jonas: -setting forth the' basis for the Dmsmn of Farest{; s.belief" that NACoal's off aﬁci
gasinterests under the Harrisori State Forest were abandoned and became vested in
the Divisiont under:the 1989 version of Ohio's Dérmant Mineral Act ("DMA"). NACoal
had riol previously been aware of the Division’s “bellef.” 1 write-to explain that the

Division’s belief is unfounded.”

On January 16, 1984, The North American Coal Corporation entered into-an oil
and gas leass with C. E:‘; Beck Associates, Inc: FBeck’), whith was/ duly recordad in its
entirety. The lease had.a primary term of five years, provided that Beck ither drilled for
oil or ‘gas, or made annual delay rental payments of $3,033.12. Beck assi igned the
lease to Carless Resouress Inc. (“Carless™) in May 1985. NACoal's records refiect that
Beck and Carless made the delay rental payments required by the leass in January of
each year from 1985 to-and including 1988, and that the lease acmrdmgiy continued in
force for the full five-year term, smti January 15, 1980, Attached are the following

documents that, -among others, confirm this:

(1} @ copy: of 4 danuary 17, 1986 check from Carless.to NACOal, in the amount of
$3,033.12, 'with an. accompanying “Delay Rental Payment Remitiance Advice and
Trammztﬁa I*from Carless; -

!2) a surimary of the lease dated Auguﬁi 16, 1989, reflect ing that delz ay rental
payments were made "1531-85 — 1-31-88" and

P!eace undergtand that this ietter is nof intended to address due process wauss dnd-the s gﬁi of
& seversd mineral wterpsi owner o be Qwerx notice and an-epportudity. to be Réard before i can be
deterfinad that & miners! inferest has revented to the surface owner under the 1989 varsion-of DA,

Nsr frAmgricen Cogl Royally Company, & subisidiary company of The Norily Aniedcan mai Cornoration
5340 togacy Uiive - Building 1, Sulte 300 - Plano, Texss 75024-3141 - $72-448-5400 « Fax §72 387 1021 < wvem nateal.com
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Mr. Fred Shimp.
June 22,2012
Page 2

(3} alstter dated Decsmber 19, 3989 from Beck 1o NACoal, stating that the lease
“expired January 16 [sic], 1989

Since NACoal was actively charqmg and collecting rent for its ol and gas
interests until 1989, NACoal clearly did not “abandon® those interests in 1985, as your
lefter suggests. The ol and gas interésts ramained the “subject of a.title %ransactzon
that has been filed or recorded” under'the DMA until January 1989 at the earliest,
ledse continued fo “affect fthe. Division’ s} tifte” to the sutface under Ohio R C
5301.:47(F) until ther: indeed, “an’ cutstanding ofl and gas right renders the title to the
surface lnd defective.” 88:0h, Jur. (3d €d.); Mines and Minerals § 29.

ln addition, ol and gas inférests coveraed by a lease which is bsing maintained in
sffect by production are not uubject to abandanment. The same resuif smu d apply i
the lease is, instead, being held-by the payment of delay rentals, Delay rental ‘paymerits,
like production, perpetuate an.oit and. gas lease and Keepitin fult force and effect. The
impertant point is that the: severed ol ‘and gas interests: are subject toa valid. and
operative lease. The manner in which the lease is bemg heid in effect is immaterial,

Although our research indicates that no Qhio court ‘has considered the
application of the DMA to similar facts, ‘the Mfchtgan Suprame Court has. The colirt
held ‘that the 20-year abandonment period under Michigar's Dormant Mingrals Act
began to rur.when an oil and gas lease reached the end of its pnmary term in 1961
after-{he lessee had made the last reqw(ed delay rental payment < nat when-the lease
was recorded i 1951, Energetics: Lid. v Whitmilf, 442 Mich. 133 497 N.W.2d 497
(1983). The court cited with approval an appeliate court decision involving similar facts:

Wer& this not. so and: deferidants’ conténtion accepted, termination .of

plaintiffs’ fnte}rests by running of the 20- -year period would have the effect
of treating ag ‘abandoned those intérests which Wwere being actively
maintained for nearly a 10-year pericd of time from 1944 fo 1954, This

Gannot be <o,

497 N.W.2d at 503 (quoting Mask v. Shell Oil Co., 77 Mich App. 25, 31-32, 257
N.W.2d 256 ( 1977)). The court glso noted: “When'a laase is recorded, the provistons
of the ledse are avaeiab%p to anyone who conducts a fitle search, The terins of the ledse
indicate whether further inquiry may be required fo determine if the lease continues in
force.” Jd. at 504 ; see also i at 502 {quoting trial court's opinfon that “{a}nyone
chieckitig the status of the titla of the subject matter property would have 1o'be on notice
of the recorded [ease and its-expiration date, that being the expiring of the lease at the

end of its term”),

The same result would obtain under Ohio’s DMA, for the same reasons. Since
the 20-year abandenment period did not begin untit 1989 at the earliest, NACoal's oil
and gas interasts sould not revert to the swface owner under the DMA before 2009,

Nerih deerican Coal Royaity Company, o subsidiary eempany of The Norih Ameresn Coal Comoration
5340 Legaoy Drive - Building 1, Suta 300 « Plano, Tegas T5026-3147T » Q724485408 + Fax 972-387 4031 »wiw acoat et
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Mr. Fred Shimp
June 22, 2012
Page 3

By ihat time, of course, the DMA had beén amended 16 add *nsw, specified
notification - and affidavit requirements for allowable vesting to occur.” (Bilf Analysis,
. Sub. H.B: 288, Ohio Leg. Service Comm'n, at 2.} The Division has rot attertipted {6
satisfy, and could not satisfy, those requirements,  Accordingly, NACoal continues o
owny the ol and gas intérests. NaCoal has never abandoned those interests, and will

wvigorously defénd and protect its ownarsh ipof ‘ihem

Although the Division has not filed a notice under Ohio R.G. 5301, 66(::)(1
NACoal -intends to file a claim (o preserve its 0l and gas interests under
R.C. 5301.56(C), so that thefe is no room for doubt about #s intentions with. regard o

this property.

We assume that the Division was not previously aware of the facts set forth
above, and expect that, with this additional informatior; the }vssmn will recognize that
there is no basis for. any claim-of abandonment under the DMA.? Please share this
ltter with the Divislon's counsel and feel free to contact.me to discuss this matter. We
very much wish to avoid: any: dzsgmte with the Division, and hope that it will not be
nacessary 10 pursue gy ega mmedses o pmtef*i ourproperty interests;

‘Sincerely,
AMERICAN COAL ROYALTY COMPANY

scss&fwesmm, Esq.
Secretary

JON/iKb

Enclosures

ce:  James F. Melchior, Pres;dent gt MACRL
Thomas A, Koza, Esq;, Vice President of NACRC
‘Keith F. Moffatt, Esq., Counsel, Chesapeake Exp!ora%zon LLC

? We note that the Division”s belief i incorreel for other reasoms us well. In Riddel v. Layman, Ro, $4CA114, 1995
WL 498812 (Ohio Ch App,, $th Dst, July 10, 1995) ¥ the Court of Appeals stated that vinder the orginal DMA, 3
“title ransavtion must have pocurred within e preceding fwenty vears from the enscunent of the statote; which:
ocewrred o Marclh 22, 19897 {F o savings event, s as the regoeding of 2 lease, oconmed dn this ,fmr ook
back” pwwd there was no-abandonment. Here, of coirse, two *\'\Cw} feases were record cai jJt m@ m&t Q-seedr
“period,

Tir addition, 2 Certificaie. of Amendment was filed-in Haxrmtxn County on fuly 7, 1992 {wpy attached); changing
the fiame of The Novth Awmérican. Coal C,m;aoramn to Bellaire Corporation - another “iitle zr.maaumrx” tiat was

consistent with any abandoninent of the off gxd gax interests.

“Horth Amareer Coal Royally Compiny, 8- subsidiary comipehy of The North American Coat Corporation
5340 Legacy Drive - Building 1, Suite 300 Planc, Texay 75024.3141 < U7 2:448:8400 Fax §72-387-1081 v www.niacoal dom
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BURNS INDIANA STATUTES ANNOTATED
Copyright © 2014 by Matthew Bender & Company, Inc.,
a member of the LexisNexis Group.

Al rights reserved.

*#% Current through the 2014 Second Regular Session and Technical Session of the 118th General Assembly, P.L. 1
through P.L. 226 ***

Title 32 Property
Article 23 Conveyance of Property Interests Less Than Fee Simple
Chapter 10 Lapse of Mineral Interest
Go to the Indiana Code Archive Directory
Bums Ind. Code Ann. § 32-23-10-2  (2014)
32-23-10-2. Time period - Consequence of lapse.
An interest in coal, oil and gas, and other minerals, if unused for a period of twenty (20) years, is extinguished and
the ownership reverts to the owner of the interest out of which the interest in coal, oil and gas, and other minerals was

carved. However, if a statement of claim is filed in accordance with this chapter, the reversion does not occur.

HISTORY: P.L.2-2002, § 8.
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Page's Ohio Revised Code Annotated:
Copyright (c) 2014 by Matthew Bender & Company, Inc., a member of the LexisNexis Group.
All rights reserved.

Current through Legislation passed by the 130th General Assembly
and filed with the Secretary of State through File 140 (SB 143)

TITLE 53. REAL PROPERTY
CHAPTER 5301. CONVEYANCES; ENCUMBRANCES
MARKETABLE TITLE ACT

Go to the Ohio Code Archive Directory
ORC Ann. 530149 (2014)

§ 5301.49. Record marketable title; exceptions

Such record marketable title shall be subject to:

(A) All interests and defects which are inherent in the muniments of which such chain of record title is formed;
provided that a general reference in such muniments, or any of them, to easements, use restrictions, or other interests
created prior to the root of title shall not be sufficient to preserve them, unless specific identification be made therein of
a recorded title transaction which creates such easement, use restriction, or other interest; and provided that possibilities
of reverter, and rights of entry or powers of termination for breach of condition subsequent, which interests are inherent
in the muniments of which such chain of record title is formed and which have existed for forty years or more, shalt be
preserved and kept effective only in the manner provided in section 5301.51 of the Revised Code;

(B) All interests preserved by the filing of proper notice or by possession by the same owner continuously for a
period of forty years or more, in accordance with section 5301.51 of the Revised Code;

(C) The rights of any person arising from a period of adverse possession or user, which was in whole or in part
subsequent to the effective date of the root of title;

(D) Any interest arising out of a title transaction which has been recorded subsequent to the effective date of the
root of title from which the unbroken chain of title or record is started; provided that such recording shall not revive or
give validity to any interest which has been extinguished prior to the time of the recording by the operation of section
5301.50 of the Revised Code;

(E) The exceptions stated in section 5301.53 of the Revised Code.

HISTORY:
129 v 1040 (Eff 9-29-61); 130 v 1246, Eff 1-23-63.
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Page's Ohio Revised Code Annotated: :
Copyright (c) 2014 by Matthew Bender & Company, In¢., a member of the LexisNexis Group.
All rights reserved.

Current through Legislation passed by the 130th General Assembly
and filed with the Secretary of State through File 140 (SB 143)

TITLE 53. REAL PROPERTY
CHAPTER 5301. CONVEYANCES; ENCUMBRANCES
MARKETABLE TITLE ACT

Go to the Ohio Code Archive Directory

ORC Ann. 5301.50 (2014)

§ 5301.50. Prior interests

Subject to the matters stated in section 5301.49 of the Revised Code, such record marketable title shall be held by its
owner and shall be taken by any person dealing with the land free and clear of all interests, claims, or charges whatso-
ever, the existence of which depends upon any act, transaction, event, or omission that occurred prior to the effective
date of the root of title. All such interests, claims, or charges, however denominated, whether legal or equitable, present
or future, whether such interests, claims, or charges are asserted by a person sui juris or under a disability, whether such
person is within or without the state, whether such person is natural or corporate, or is private or governmental, are
hereby declared to be null and void.

HISTORY:
129 v 1040. Eff 9-29-61.
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PROPONENT TRSTIMONY ON BEHALF OF
SENATE BILL 223 AND HOUSE BILL 521,
AN_ONIO DORMANT MINERAYL, ACT

Ohio presently has a Marketable Title Act, R.C. §5301.47 et
seq., which became effective September 29, 1961. It was amended
September 30, 1974 to exclude any right, title, estate or interest
in coal and coal mining rights from operation of the Act. Section
5301.48 of the Act states that a person has a marketable title to an
interest in land if he has an unbroken chain of record title for a
period of not less than 40 years. Chain of title is then defined by
two clauges, the first of which states the case where the chain of
title consists of only a single instrument or transaction and the
second whera it consists of two or more instruments or
transactions. The Act provides that the requisite chain of title is
only effective if nothing appears of record purporting to divest the
claimant of the marketable title.

v

Tha obvious purposs of the Marketable Title Act is to simplify
land title transactions by making it poesible to determine
marketability through limited title searchss over some reasonable
pericd thus avoiding the necessity of examining the record back to
the patent for each new transaction. This is obvicusly a legitimate
and desirable cbjective but in the absence of specific statutory
authority, interests cresated and intereasts appearing in titles prior
to that period would not necessarily be eliminated and would
continue to be an impediment to marketability. Marketable Title
Acts do not cure and valldate errcrs or irregularities in
conveyancing instruments but bar or extinguish interests which have
been crested by or result from irregularities in instrunments
recorded prior to the period prescribed by the statute and thereby
free present titles from the effect of those instruments. 1In this
very general sense, the Marketable Title Act is curative in
character.

The Ohio Marketable Title Act was based on the modal Marketable
Title Act which was drafted by Profesaor Lewis M. Simes and
Clarence B. Taylor as part of the Michigan research project, a
comprehensive study undertaken to sat up standard statutery language
to provide for the simplification of real estate conveyances. At
the time of that study in 1959, there were ten Marketable Title Acts
in effect, including Michigan's. The Michigan Act, which had been
in effect for 15 vears and subjected to censiderable testing and
experience, appeared to be the best piasce of draftsmanship and
embedied the nmost practical approach for attaining tha desired
objective. The Michigan Act served as the basis for drafting the
model Act. The Ohio Marketable Title Act was the tenth Marketable
Title Act enacted after the Michigan study and was patterned
directly from the model Act.

It is apparent from the legislative history of the Ohio
Marketable title Act and subseguent interpretation by courts and
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practitioners since its enactment that it wam the general intent of
the act to apply to mineral interests except coal. Simes and
Taylor, in their Model Act, pointed out that the single principal
provision in the Marketable Title Act which makes it ineffective to
bar dormant mineral interests is the provision that the racord title
is subject to such interest and defects as are inherant in the
muniments of which the chain of record title is formed. This
provision is included in the Model Act, as well as the Michigan and
Chic Acts. From a practical standpoint, any reference in the
recorded chain of title to previcusly-created mineral interests may
serve to keep those interests alive. fThis issue was the subject of
Heifner v. Bradford, 4 0.5. 3d 49 (1883). In that case, the trial
court upheld the validity of a severed mineral interest which was
based upon transactions in a chain of title separate from the title
claimed by the possessor of the surface interest. The severed

b mineral chain, however, contained transactions racorded during the
; 40-year period prescribed by the Act and the court held that
transactions inherent in muniments of title during the period
constituted a separate recognizable chain of title entitled to
protection under the Act. The Appellate Court raversed in a
decision acknowledging the fact that a precise reading of the
statute upheld the trial court’s decision but relied on legislative
history to the effect that it was the intent of the drafters to
extinguieh severed mineral interests.

The Ohio Supreme Court overruled the Court of Appeals based upon
a strict reading of the statute. Due to this obvious limitation in
the act, recognized by Simes apd Taylor and highlighted by Heifner,
it would appear that the Chic Marketable Title Act is not generally
effective as a means of eliminating severed mineral interests.

As a general principle, minerals are not deemed to be capable of
being abandoned by a non-user unless they are actually possesgsed,
Ohio is in the majority of jurisdictions which hold that a severed
interest in undeveloped minerals does not constitute possassion.
Michigen's legislators recognized the importance of including
minerals in those defects and errors which should be eliminated by
operation of time and non-use. The Michigan Act and the Model Act
provide an additional mechanism for the elimination of dormant
mineral interests which, when used in conjunction with the
Marketable Title Act, is effective in accomplishing this goal.
Under the Michigan Act, owners of severed mineral interests are
required to file notice of their claims of interest within 20 vears
after the last use of the interest. A three-year graca period was
provided for initial filing under the Michigan Act. Any severad
mineral intersst desmed sbandoned or extinguished as a result of the
application of the Michigan Act vests in the owner of the surfaca.

The major distinction betwasen the proposed bill for
consideration by the Ohio legislatura and the Michigan Act is that
the Michigan Act applies only to interests in oll and gas. It is
apparent from the 1974 amendment of the Ohio Marketable Title Act

g
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that the ohic ILegislature has deemed it advisable for the Marketabie
Title Act to apply to all mineral interests except coal. The
propesed Ohioc Dormant Mineral Act has been drafted to conform to the
Ohio Marketable Title Act and apply to any mineral interest except
an interest in coal as defined by §5301.53(E) of the Marketable
Title Act., The proposed Bill, if passed, would have lead to the
desired result as stated by the Appellate Court in Heifner of
terminating unused mineral interests not preserved by operations,
transfers or a filing of notice of an intent to preserve interest,

The proposed blll also contains the tial el ts
recomnended by the Mational Conference of Commisaioners on Uniform
State Laws at its annual conference in Boston in August, 1986. I
bave enclosed & copy of the Uniform Dormant Mineral Interests act
with prefatory notes and comments for your review.

California, Illinois, Indiana, Michigan, Minnesota, Nebraska,
North Carolina, North Dakota, Oregon, Pennsylvania, South Dakota,
Tennessee, Virginia, Washington and Wisconsin all have adopted
Dormant Mineral Acts. All but Pennsylvania, Virginia and Tennessee
have companion Marketable Title Acts.

I believe that enactment of the Dormant Mineral Act will
encourage the development of minerals in Ohieo which bave been
previously ignored due to defects in title. The development of
minerals would lead to severance tax revenues and enhance the
econony of areas of the state which may have no other scurce of
revenue production.

I feel that companies engaged in the development of minerals as
well as owners of property subject te title defects not cured by the
Harketable Title Act would benefit from the enactment of the
proposed dormant minerals statute. .

Thia testimony was prepared and presented by William J.
Taylor, attorney and partner in Kincaid, Cultice & Geyer,
50 North Fourth Street, Zanesville, Ohio 43701, (614)
484-263), Mr. Taylor's practice involves extensive
mineral title work and his firm repraesented the pravailing
party in Heifner v. Bradford, the leading Ohic Supreme
Court case dealing with the Ohio Marketable Title Act. He
frequently lecturas and writes articles involving mineral
title topics, including "Practical Mineral Title Opinions®
and "The Effects of Foreclosing on 0il and Gam Leases”
published by the Eastarn Mineral lLaw Foundation. He is a
menbar of the Ohlo State Bar Association Natural Resources
Conmittee, the Federal Bar Association Committee on
Natural Resources, and the Legal Committes of the Chio 0il
and Gas Association,

-3
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UMIFORM DORLMIANT MINERAL INTERESTS ACT

Drafted by the

NATIONAL CONFERENCE OF COMMISSIONERS
ON UMNIFORM STATE LAWS

and by it

Approved and Recommended for Enactment
in All the States

ANNUAL CONFERENCE
MEETING IN ITS NINETY-FIFTH YEAR
IN BOSTON, MASSACHUSETTS
AUGUST 1-8, 1986

With Prefstory Note and Comments
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UNIFORL! DORMANT MINERAL INTERESTS ACT

The Commiteee that acted for the National Conference of Commissioners
on Uniform State Laws in preparing the Uniform Dormant Mineral Interests

Act was as follows:

. JOEL BLASS, P.O. Box 160, Gulfport, MS 39301, Chairman
JOHN . DeMOULLY, Law Revision Commission, Suite 0-2, 1000 Middlefield

Roed, Palo Alto, CA 94303, Drafting Liaison

OWEN L. ANDERSON, University of Norih Dakota, School of Law,
Grand Forks, ND 58202

RICHARD J. MACY, Supreme Court Building, Cheyenne, WY 82002

JOSHUA M. MORSE, III, P.O. Box 11240, Taflahassee, FL 32302

GLEE §. SMITH, P.O. Box 360, Larned, KS 67550

NATHANIEL STERLING, Law Revision Commission, Suite D-Z, 4000
Middlefield Road, Falo Alto, CA 94303, Reporter

PHILLIP CARROLL, 120 East Fourth Street, -E*ttie Rock, AR 72201,
President (Member Ex Officio)

WILTIAM 7. PIERCE, University of Michigan, School of Law, Ann Arbor,

MI 43109, Executive Director
ROBERT H. C T 35ih Floor, 50 California Street, San Francisco,

CA 94111, Chairman, Division E {Member Ex Officio)

Review Committee

EUGENE F. MOONEY, 208 Ridgeway Road, vLaxing‘mn, KY 40502, Chairman
HENRY M. GRETHER, JR., University of Nebraska, College of Law,

Lincoln, NE 68583
JAMES N. REEVES, Suite 600, 510 L Street, Anchorage, AK 98301

Advisors to Special Committee on .
Uniform Dormant Miners) Interests Act b

FRANK H. MORISON, American Bar Association .
LYMAN A. PRECOURT, Ameriosn College of Heal Estate Lawyers

Finsl, approved coples of this Act are availabie on 8~inch i8M
Displaywriter diskettes, snd copies of wll Uniform and Model Acts and
other printed matier fsgued by the Conference way be obfained from:

NATIONAL CONFERENCE OF COMMISSIONERS
OF UNIFORM STATE LAWS
245 North Michigan Avenue, Suite 510
Chicago, Ninocis 80611
(312) 321-9710
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UMIFORM DORMANT MINERAL INTERESTS ACT
PREFATORY NOTE

Mature of Mineral Interests

Transactions involving mineral interests may take several
different forms. A lease permits the lessee to enter the land
and remove minerals for a specified period of time; whether a
lense creates a separate title to the real estate varies from state
to state. A profit is an interest in land that permits the owner
of the profit to remove minerais; however, the profit does not
entitle its owner to possession of the land. A fee title or other
interests in minerals may be created by severance.

A gseverance of minersl interests occurs where all or a
porticn of mineral interests are owned apart from the ownership
of the surface. A severance may occur in one of two ways.
First, a surfate owner who 21so owns a minersl interest may
reserve all or a portion of the mineral interest upon transfer of
the surface. In the desd conveying the surface of the land to
the buyer, the seller reserves a mineral interest in some or all
of the minerals ben2swvh the surface. Certain types of sellers,
such as raflroad cocapanies, often include a reservation of
mineral interests as a matter of course in all deeds.

Second, a person who owns both the surface of the land
and a mineral interest may convey all or a porticn of the mineral
interest to another person. s practice i3 common in areas
where minerals hgve been recently discovered, because many
landowners wish to capitalize immediately on the speculstive value
of the subsurface rights,

Severed mineral interests msy ba owned in the same
menner as the surface of the land, that is, in fee simple. In
some jurisdictions, however, an ofl and gas right (as opposed to
an interest in nonfugacious minerals) is a nonpoasessory interest
(an incorporeal hereditamenti).

Potentis]l Problems Relsting to Dormant Mineral Interests ‘

Dormant mineral interesis in generel, and severed mineral
jnterests in particuler, may present difficulties if the owner of
the interast is miseing or unknown. Under the common law, a
fes simple interest in land cannot be extinguished or abandoned !
by nenuse, and it iz not necesasry to rerscord or to maintain :
current property records in crder to pressrve an ownership !
interest in sinerals. Thus, it is pozeible that the only document i
appearing in the public record mey bs the document initially i
cresting the minersl interest. Subszequent mineral owners, such ¢
as the heirs of tha originsl minersi ownar, may be unconcerned !
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about an apparently valueless mineral interest and may not even
be aware of it; hence their interests may not appear of record.

If mineral owners are missing or unknown, it may create
problems for anyone interested in exploring or mining, because
it may be difficult or impossible to obtain rights to develop the
minerals. An exploration or mining company may be liable to the
missing or unknown oOwners if exploration or mining proceeds
without proper leases. Surface owners are also concerned with
the ownership of the minerals beneath their property. A mineral
interest includes the right of ressonable entry on the gurface for
purposes of mineral extraction; this can effectively preciude
development of the surface and constitutes a significant
impairment of marketsbility.

On the other hand, the owner of a dormant mineral
jntevest is not metivated to develop the minerals since
undeveloped righis may not be taxed and may not be subject to
loss through adverse possession by surface cceupancy. The
greatest value of a dormant mineral interest ta the mineral owner
may be its effectual impairment of the surface estate, which may
nave hold-up value when a person seaks to assemble an
unencumbered fee. Even if one owner of a dormant mineral
interest is willing te relinquish the interest for a reasonable
price, the surface owner may find it impossible to trace the
ownership of other fractional shares in the old interest.

An extensive body of legal literature demonstrates the
need for an effective means of clearing land titles of dormant
mineral interests. Public policy favors subjecting dormant
mineral interests to termination. and legislative {ntervention in
the continuing conflict between mineral and surface interests may
be necessary in some jurisdictions. More than one-fourth of the
states have now enacted speclal statutes to enable termination of
dormant mineral interests, and some of the nearly two dozen
states that now have marketable title acts apply the aets to
mineral interests.

Approaches to the Pormant Minersl Problem

The jurisdictions that have attempted to deal with dormant
mineral interests have adopted a wide variety of solutions, with
mixed success. The basic schenes described below constitute
some of the main approaches that have been used, although many
states have adopted variants or have combined features of these
schemes.

Abandonment. The common law coneept of abandonment of
minsral Interesis providas usefut relief in zome situations. As &
general rule, severed minersl interests that are regarded as
separsie posseIsory estates sre not subject to sbandonment.

But lsss than foe interests in the nature of & leass or profit may
be subject to sbandonment. in some jurisdictions the scope of
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the abandonment remedy has been broadened to extend to oil and
gas rights en the basis that these minerals, being fugacious, are
owned in the form of an incorporeal hereditament, and hence are
subject to abandongent.

The abandonment remedy is jimited both in scope and by
practical proof problems. Abandonment requires a difficult
showing of intent to abandon; nonuse of the mineral interest
alone is not sulficient evidence of intent to abandon. However,
the remedy is useful In some situations and should be retsined
along with enactment of dormant mineral legisiation.

Monuse. A number of statutes have made nonuse of &
miners] interest for a term of years, 2.8., 20 years, the basis
for terminstion of the mineral interest. Such a statute in effect
makes nonuse for the prescribed period conclusive evidence of
intent to abandon.

The nonuse scheme has advantages and disadvantages. Its
major attraction is that it enebies exﬁnguishment of dormant
interests solely on the basis of nonuse; proof of intent to
abandon is unnecessary. Its major drawbacks are that it
requires resort to facts outside the record and it requires &
judictal proceeding to determine the fact of nonusge. It also
preciudes long-term holding of mineral righta for such purposes
as future development, future price incresses that will make
development feasible, or assurgnce by 8 congervation
organization or subdivider that the mineral rights will not be
exploited.

The nonuse concept should be incerporated in any dormant
mineral statute. Even a statute hased exclusively on recording,
such as the Uniform Simplification of Land Trangfers Act
(USLTA) discussed below, does not terminate the right of &
person who has an active legitimate mineral interest but who
through inadvertence fgils to record.

Recording. Another approach found in saversl
jurlsdicﬁons, as well as in USLTA. is based on passage of time
without recording. Under this spproach 8 mineral interest is
extinguished a certain period of time after it is recorded, for
exsmple 30 yesrs, unless during that pericd & notice of intent to
preservs the intevest is recorded. . The virtues of this model are
that it enables clearing of title on the basis of facts in the
record and without resort to judicial action, and it keeps the
record mineral ownership current. Its major disadvantages 8re ’ iy
that it permits an inactive owner to praserve the oineral rights N
on & purely speculative pasis and to hold out for nuisance money
indefinttely, and it crestes the possibiiity that sctively producing
wineral rights will be Jost through inadvertent fsilure to record
a notice of intent to prsserve the minersl rights. The recording
concept 18 ussful, however, and ghould ba a key elament in sny
dormant wmineral laglslation.
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Trust for unknown minersl owners. A quite different
approach to protecting the Iig ta o neral awners is found in a
number of jurisdictions, based on the concept of a trust fund
ereated for unknown mineral owners. The basic purpose of such
statutes is to permit development of the minerals even though
not all mineral owners can be located, paying into & trust the
share of the proceeds allocable to the absent owners. The
usefulneas of this scheme is limited in one of the main situations
we are concerned with, which is to enable surface development
where there {s no substantial minersl value. The committee hes
concluded that this concept is beyond the scope of the dormant
mineral statute, although it could be the subject of & subsequent
act.

Escheat, A few states have treated dormant minersls as
ebandoneo property subject to escheat. This concept is similer
to the treatment given personal property in the Uniform
Unclgimed Property Act. This approach has the same
shortcomings as the trust for unknown minera] owners.

Constitutionality. Constitutional {ssues have been rsised
aoncerning retrosctive application of a dormant minersl statute to
existing mineral interests. The leading case, Texaco V. Short,
454 U.S. 516 (1982}, held the Indiana dormant mineral statute
constitutional by a narrow 5-4 margin. The lndiana gtatute
pravides that a mineral right lapses if it is not used for a period
of 20 years and no reservation of rights is recorded during that
time. No prior notice to the mineral owner is reguired. The
statute includes n two-year grace period after enactment during
which notices of preservation of the minersl interest may be
recorded.

A combinetion nonuse/recording scheme thus satisfles
faderal due process requirements. Whether such a scheme would
satisfy the due process requirements of the various states is not
clear. Comparable dormaut mineral legislation has been voided
by several stete courts for failure to satisfy state due process
requirements. Uniform iegislation, if it is to succeed in sll
states where it is enscted, will need to be clearly constitutional
under various state standards. This means that some sort of
prior notice to the mineral owner is most fikely necessary.

Draft Statute

A combination of approaches appears to be best for
aniform legislation. The politics of this ares of the law are
quite intense in the minersl producing states, and the positions
and interests of the various prasaure groups differ from state to
gtate, It should be remembered that the dormant mineral portion
of USLTA was felt to be the most controversial sspect of that
sct,
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A statute that combines a number of different protections
for the mineral owner, but that still enables ternination of
Jdormant mineral rights, {s likely to be the most successful.

Such s combination may algo help ensure the constitutionality of
the act from state to state. For these ressons. the draft statute
developed by the committee consists of a workable combination of
the most widely accepted approaches found in jurisdictions with
existing dormant mineral legisiation, together with prior notice
protection for the mineral owner.

Under the draft statute, the surfsce owner may bring an
action to terminate a mineral interest thst has been dormant for
20 years, provided the record also evidences no activity
involving the mineral interest during thet period, the owner of
i the mineral interest fails to record a notice of intent to preserve
i the mineral interest within that period, and no taxes are paid on
the mineral intersst within that period. To protect the rights of
a dormant mineral owner who through insdverience fails to
record, the statute enables late pecording upon payment of the
litigation expenses incurred by the surface owner; this remedy
js not available to the mineral owner, however, if the mineral
interest has been dormant for more then 40 years (i.e., there
has been no use. taxation, or recording of any kind affecting
ine minerals for that period). The statute provides 8 two~year
grace period for owners of mineral interests to record 8 notice of :
intent to preserve interests that would be immediately or within
a short period affected by ensctment of the statute.

This procedure will assure that sctive or valuable mineral
interests are protected, but will not place an undue burden on
marketability. The .combination of protectiona will help ensure
the fairness, as well as the constitutionality, of the statute.

The committee belleves that clearing title to real property
should not be an end in itself and should not be achieved st the
expense of a mineral owner who wishes to retain the mineral
interest. In many cases the inierest was negotiated and
bargained for and represents 2 substantial investment. The
objective 18 to clear title of worthiess mineral interests and
mineral interests about which no one caras. The draft statute
embodies this philosophy.
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D nciing.

UNIFORM DORMANT MINERAL INTERESTS ACT

SECTION 1. STATEMENT OF POLICY.

(a) The public policy of this State is to enable and
encourage marketability of real property and to mitigate the
adverse effect of dormant mineral interests on the full use and
development of both surface estate and mineral interests in real
property.

(b) This [Act] shall be construed to effectuate its . )
purpese to provide a means for termination of dormant mineral ‘
interests that impair marketability of real property.

COMMENT . ‘

This section is a legislative finding and declaration of the ’
substantial interest of the state in dormant mineral legislation. {

SECTION 2. DEFINITIONS. f“
As used in this [Act]:

{1} "Mineral Interest” means an interest in a mineral
estate, however created and regardless of form, whether
absolute or fractional, divided or undivided, corporeal or
incorporeal, including a fee simple or any lesser interest or any
kind of royalty, production payment, executive right,
nonexecutive right, leasehold, or len, in minerals, regardless of
character. 6

(2} "Mineralg" includes gas, ofl, coal, other gaseous,

Bquid, and solid hydrocarbons, ol shale, cement material, ssnd
and gravel, road materisl, bdullding stone, chemical substance,

gemstone, metsliic, fissionable, and nonfissionable ores, collaidal
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and other cls¥, steam and other geothermal resource, and any
other substance defined as 8 mineral by the 1aw of this State.
COMMENT

The definitions jn this section are broadly drafted to
include all the yarious forms of minerals and mineral interests.
This includes botn fugacious and nonfugacious, as well as
organic and inorganic, minerals. The Act does not distinguish
gmong minerals baged on their character, but treats ail minerals
the same.

The reference 10 liens in paragreph (1) includes both
contractual and noncontractual. yoluntary and involuntary, uens
on minerals and mineral interests. It should be noted that the
Juration of a lien way be subject to genersal laws governing
yiens. For example, a Hen tnat by state law hag & durstion of
10 yesrs may not be given a tife of 20 yesrs gimply bY recording
a notice of intent to preserve the Hen pursuent to Section 5
(preservaﬁon of mineral interest by notice), just as 8 mineral
jense which by its own terms hss 2 duration of five years is not
extended by recordation of a notice of intent to preserve the
jese, Likewise, if state iaw requires specific filings.
recordings, ©F other scts for enforceability of 2 lien, those acts
must be complied with aven though the Hen is not dormant within
the meaning of this Act. Conversely, 8B jnstrument that creates
a security interest which, by its terms. andures more than

20 years, cennot aveold the effect of the 20~year statute. See
Section 4(¢) (termingtion of dormant mineral interest).

The definition of "minerals” in paragreph (2) is inclusive
and not exclusive. #Copl" and other golid hydrocarbons within
the meaning of paragraph (2} includes lignite, ieonardite, and
other grades of coal. This Act is not jntended to affect water
faw but is intended to affect minerals dissolved or suspended in
water. BSee Section 3 {exciusions) .

While Section 2 defines the term sminersls” and nmineral
interest” broadly, the definitions serve the Hmited function of
determining minerel interests that are terminated pursusnt t0

this Act, They are not {ntended 10 redefine minerals snd
mineral interests for purposes of state lavw other than this Act.

SECTION 3. EXCLUSIONS.
¢a) This [Act] does not apply te:
(1) a minersl interest of the United States or an indian
uribe, except to the extent permitted by federal law; or
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(2) a mineral interest of this State or an agency or
politiesl subdivision of this State, except to the extent permitted
by state law other than this {Aet].

(p) This {Act] does not affect water rights.
CONMMENT

public entities are excepted by this section because they
have perpetual existence and can be located if it becomes
necesSsary to terminate by negotiation 8 mineral interest nheld by
the public entity. A jurisdiction enacting this statute ahould
tion interests protected by statute,

also exclude from its operal
guch 88 environmental or natural resource conservation or

preservetion statutes.

This Act does not affect minersl interests of Indisn tribes,
groups, or individuais (including corporations formed under the
Alaska Native Claims Settiement Act, 43 U.S.C. § 1500 et sed.)
to the extent that the interests are protected against divestiture

by superseding federsl tresties or statutes.

Although this Act affects minezals dissolved or suspended
in water, it is not jntended to sffect water law. See Comment to

Section 2 (definitions).

While Section 2 (definitions) defines the terms rminarals”
and "mineral interest” broadly, the definitions serve the Hmited

function of determining mineral interests that are terminated
pursusnt 1o this Act. They are not intended to redefine

minersls and mineral interests for purposes of state law other
than this Act.

SECTION 4. TERMINATION OF DORMANT MINERAL

INTEREST.
(a) The surface owner of real property gubject to 8

mineral intersat mey maintaln en sction to terminais 2 dormant

mineral interest. A minerst intsrest is dormant for the purpose

of this [Act) if the interest is anused within the meaning of
subsection {b) for & period of 20 or mors years next preceding

commencement of the action and has not been preserved pursuant

to Ssotion 5. The sction must be in the nature of and requires

APPENDIX PAGE 55

3
%
¥
i

=

‘



the same notice a8 is required in an action to quiet title. The
action mey be maintained whether or not the owner of the
mineral interest or the owner's whereabouts is known or
unknown. Disability or 1ack of knowledge of any kind on the
part of any person does not suspend the running of the 20-year
period.

(b} For the purpose ‘of this section, any of the following
actions teken by of under suthority of the owner of a mineral
interest in relation to any minersl that is part of the mineral
interast constitutes use of the entire minersl interesi:

(1) Active mineral operations on or pelow the surfece
of the resl property or other properiy unitized or pooled with
the rea} property, including production, geophysical exploration.
exploratory or developmentel drilling, mining, exploitation, and
development, but not including injection of substances for
purposes of disposal or storage. Active mineral operations
constitute use of any mineral interest owned by any person in
any mineral that is the object of the operations.

(2) Payment of taxes on a separste assessment of the
mineral interest or of a transfer or severance tax relating to the
mineral interest.

(3) Recordation of an instrument thst orestes,
reserves, or otherwise evidences & claim to or the continued
existence of the mineral intersst, including an instrument that
transfers, lsases, OT divides the interest. Recordation of an
instrument constitutes use of (1) sny pecorded interest owned by

sny psrson in any minersl that is the subject of the {nstrument,
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end (i) any recorded mineral interest in the property owned by

any party to the instrument.
(4) Recordation of a judgment or decree that makes
specific reference to the mineral interest.

(¢) This section applies notwithstanding any provision to
the contrary in theAinstrument that creates, reserves, transfers,
leases, divides, or otherwise avidences the claim to or the
continued existence of the mineral interest or in another
recorded document unless the instrument or other recorded
document provides an earlier termination date.

COMMENT

This section defines dormanecy for the purpose of
termination of a mineral interest pursuant to this Act. The
dormaney period selacted is 20 years -- & not uncommon period
emong the various jurisdictions.

Subsection (a) provides for a court proceeding in the
nature of a quiet title action to terminate a dormant mineral
jnterest. The device of a court procesding ensures notice to the
mineral owner personally or by publecation as may be appropriate
tc the circumstances and a relisble determination of dormancy.

Subsection (b) ties the determination of dormancy to
nonuse. Each paragraph of subsection (b) describes an activity
that constitutes use of a mineral interest for purpeses of the
dormency dstermination. In addition, a mineral interest is not
dormant if & notece of intent to preserve the interest is recorded
pursusnt to Section 5 (preservation of wineral intarest).

Parsgraph (b)(1) providee for preservation of a minersal
interest by active mineral operations. Repressuring may ba
considered an active mineral operation if made for the purposs of
secondary recovary operstions. A shut-in well is not an sctive
minsral oparstion and thersfore would not suffice to save the
mineral interest from dormancy.

Parsgreph (b)(1) is intended to preserve in ite entirety a
mineral intereat whers there sare sctivs operations directed
towsrd any minerst that is included within the interest. Thus,
if thers are fractional ownars of a minersl interest, activity by
one owner is considored activity by all owners. Other interests
ownaed by other persons in the minsrals that are the object of

16
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the operations are also preserved by the operations. For
example, ofl and g8s operations by a frectional oil
owner would save not only the interests of other fractional ofl
and gas owners but also the interasts of oil and gas lessees and
royaity owners holding under either the cil and gas owner or
any fractional owner, as well as the interests of holders of any
other mineral interest in the ofl and gas that is the object of the
operations. The ofl and ga8 operations suffice to save the coal
interest of the oll, gas, and ecoal owner, &s well as other
minerals inciuded in any of the gifected winersl interests, not
st the interest in oil and gas that is the subject of the
particuler operations. This is the case regardless whether the
mineral interest was acquired in one instrament or by several
instruments. However, oil and gas operations by a fractional
oit, gas, and coal owner would not save the mineral interest of &
eractional coal owner if the interest does not include oil and ges.

Under paragraph (b¥{(2), taxes must be actuslly paid
within the preceding 20 years to suffice as & quelifying use of

the mineral interest.

Paragraph (b)(3) is intended to cover any recorded
instrument evidencing an intentlon to own oF affect an interest
in the minerals. jncluding 8 recorded oil, gas, oFf mineral lease,
regardiess whether such a lease is recognized as an interest in
land in the particular jurisdiction.

Under paragraph (5)¥(3), recordation hae the effect of
preserving aot only the interests of the parties to the
instrument in the minersls thet ere the subject of the
instrument, but giso the recorded interests of nonperties in the
subject minerals, as well 88 other recorded interests of the
parties in other minerals in the same property. Thus,
recordation of an coil and gas lease between 8 fractional owner
and lessee preserves the interest in oil and gas not only of the

fractionsl owner but elso of the co~oWners: moreover, the
recordation preserves the interest of the fractional owner in
other minerals that are not the subject of the lesge, whether the
other minerals were gequired by the same instrument DY which

the ofl and g8s interest wes gequired or by & separate
instrument.

Recordation of s judgment oF decree under
paragrsph (b){4) includes entry of recordation in & judgment

book in & jurisdiction where such sn entry or recordation

pecomes part of the property records, The judgme
must make specific refsrence to the mineral interest in order to

preservs it. Thus, & genersl judgment len OF other recordation
of civil process such a8 sn attachment or sheriff's deed of &
non: e nature would not constitute use of the minersl

o
interest within the meaning of peragraph (b)(4).

11
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Subsection (c) is intended to preciude a mineral owner
from evading the purpose of this Act by contracting for a very
long or indefinite duration of the mineral interest. A lien on
minerals having a 30-year duration, for example, would be
subject to termination after 20 years under this Act if there
were no further activities involving the minerals or mineral
interest. A person Seeking to keep the Hen for its full 30-year
duration could do so by recording a notice of intent to preserve
the lien pursuant to Section 5 (preservation of mineral interest
by notice). It should be noted that recordation of a notice of
intent to preserve the Men would not extend the lien beyond the
date upon which it terminates by its own terms,

SECTION 5. PRESERVATION OF MINERAL INTEREST BY
NOTICE.

(3) An owner of a mineral interest may record at any time
a notice of intent to preserve the mineral interest or a part
thereof. The mineral interest ie preserved in each county in
which the notice is recorded. A mineral interest is not dormant
if the notice is recorded within 20 years next preceding
commencement of the action to terminate the mineral interest or
pursuant to Section 6 after commencement of the action.

{b) The notice may be executed by an owner of the
minersl interest or by another person acting on behalf of the
owner, including an owner who is undsr a disability or unable to
agsert 2 cleim on the owner's own behalf or whose identity
eannot be established or is uncertsin at the time of execution of
the notice. The notice may be executed by or on behalf of a
co-gwner for the bensfit of any or sll co-owners or by or on
behalf of an owner for the benefit of any or sll persons claiming
under the owner or persons under whom the owner claims.

(e¢) The notice must contain the name of the owner of the

mineral interest or the co-owners or other persons for whom the

12
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mineral interest is to be preserved or, if the jdentity of the
owner cannot be gstablished of is uncertaln, the name of the
class of which the owner is 8 member, and must identdfy the
mineral {nterest o part thereof to be preservud by one of the
following means:

(1) A reference to the location jn the records of the
jnstrument that creates, reserves, oY otherwise avidences the
jnterest or of the judgment oF decree that confirms the interest.

2y A legal description of the minersl nterest. (If the
owner of 8 mineral interest claims the mineral interest under an
instrument that is not of record or claims under 8 recorded
snstpument that does not specifically jdentify that gwner, 8 legsl
description 18 not effective to preserve 8 mineral interest unless
accompanied by 2 reference to the namé of the record owner
gnder whom the owner of the mineral interest caims. 1o guch 8
case, the record of the notice of intent to preserve the mineral
interest must be indexed under the name of the record owner as
well as under the name of the owner of the mineral interest.}

3 4 reference generally and without specifieity to

any or oli mineral interesis of the owner in any real property
situated in the county. The reference 18 not effective to
preserve & perticular mineral interest unless there isy in the
county, in the name of the person clalming to be the owner of
tne interest, (6300 previously pecorded instrument that crestes,

resarves, ar otherwise evidences that interest or (1) 8 judgment

or decree that confirms that interest.

13
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COMMENT

# i3 broadly drawn to permit & mineral owner to
#a or her own interest but also &ny of
For sxample, the minersl owner may share
oy taors other persons. This ssction permits
, the minearel owner o preservs the intersats
vo-ounars by specifying the interests tc be
, the miners] interest being preserved may
v ding roysity or sublease or executive
‘gitustion, the mineral owner may slect zlso to
% all of the interests subject to it, by specifying
the notice of intent to presarve. The mwineral
alag slect to preserve the interest as to some or all of
Hinersls included in the interest.

vitere the mineral intersst being preserved 18 of Hmited
duration, vecordstion of » nottee under this section does not
sxtend the interest beyond the tims tha interest expiras by its
own terms. Whore the minersl interest being pressrved is &
lien, recordation of the notice does not sxcuse complisnce with
any other sppHasble conditions or requiraments for pressrvation

of the Hen.

The bracketed langusge in paragraph (2){2) ia for use in
& jurisdiction that does not have a tract index system. is
intendsd to assist in indexing a notice of intent o preserve an
intersst deapite a gap In the recorded minaral chain of title.

Paragraph (c}(3) permits & blanket recording as to all
interests in the county, provided that thers is & prior recorded
(nstrument, or & judgment whether or not recorded, that
astabiishes the name of the mineral owner in the county racords.
The bisnket rscording provision is & practical necessity for large
winsrsl cwners, Where & county does not have & general index
of g and grantees, it will be necessary to establiah &
saparste index of notices of intsnt to preasrve mineral interests
for purposes of the blanket recording.

SECTION 6, LATE RECORDING BY MINERAL OWNER.
{a) In this section, *Htigatlon axpenses” mesns costs and
sxpanses that the court determines are reusonably and
necassarily inourred in preparing for snd progecuting an action,

inoluding resscnable sitorney'e fsee.

14
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(bp) In an action to terminate 2 mineval interest pursuant
tc tnis {Act], the court shall permit the owner of the mineral
interest to record @ iste notice of intent to preserve the mineral
interest as a condition of dismissal of the gction, upon payment

into court for the benefit of the surface owner of the real AL

property the Ltigation expenses attributable to the mineral
jnterest or portion thereof as to which the notice I8 pecorded. )
(¢) This section does not apply in an action in which &
minerel interest has been unused within the meaning of
Section 4(b) for & pericd of 40 oF more yesrs next praceding
commencament of the action.
COMMENT
This section applies only where the mineral owner seeks 1o
make a lats recording in order to obtain dlsmisssl of the actlon. .
The section is not intended to vequire peyment of Hitigation
expenses as & condition of dismisssl where the mineral owner i
secures dismissal upon proof that the mineral interest is not
dormant by virtue of recordation or use of the property within ) 1‘

the provious 20 years, ss prescribed in Section 4 {tormination of

dormant mineral interest). Moreover, the remedy provided by
this section is avsilable only if thers has bsen some recordation

or use of the property within the previous 40 years.

SBRCTION 7. EFFECT OF TERMINATION.

A court order terminating & miners! interest [, when
recorded,] merges the terminsted mineral intersst, including
sxpress snd {mplied appurtenant surfece rights and obligations,
with the surface estate in shares proportionate to the ownership {
of the surfsce ssiats, gubject to existing lens for taxes or

sasexaments.
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COMMENT

In some states it is standard practice for judgments such
as this to be recorded. In other atates entry of judgment alone
may suffice to make the fudgment part of the land records.

Merger of a tarminated mineral interest with the gurface is
subject not only to existing tax liens and assessmenis, but also
to other outstanding liens on the mineral interest. However, an
outstanding len on a mineral interest is itself a minerel interest
that may be subject to termination under this Act. It should be
noted that termination of a mineral interest under this Act that
has been tax-deeded to the state or other public entity is
subject to complance with relevant reguirements for release of
tax-deeded property.

The sppurtenant surface rights and obligations referred to
in Section 7 include the right of entry on the surface and the
obligation of support of the surface. However, termination of
the support obligation of the surface under this Act does not
terminste any support obligations owed to adjacent surfece
owners.

1t is poasible under this section for a surface owner to
acquire greater mineral interests than the surfece owner started
with. Assume, for example, there axre equal co-owners of the
susface, one of whom conveys his or her undivided 50% share of
minerals. Upon termination of the conveyed mineral interest
under this Act, the interest would merge with the surface estate
in proportion to the ovnership of the surface estate, 80 that
each owner would acquire one-half of the mineral interest. The
end resuit is that the conveying surface owner would hoeld sn
undivided one-fourth of the minerals and the nonconveying
surface owner surface owner would hold an undivided
three-fourths of the minerals. This result is proper since the
reversion represents & windfill to the surfsce estate in general
and to the conveying owner in particulsr, who has previously
recaived the value of the mineral interest.

in the example above, astume that the convsyed mineral
intevest is not terminated, but instead ths ownsr of the mineral
interest sxecutes a J0-yesr minersl lease, I1f the leass is
terminated undsr this Act after 20 years have run, the interest
in tha remaining 10 yesrs of the leaze would merge with the
surfacs sstaie in proportionsis shaves, &t the end of which time
it would expire, leaving the interest of the minersl owner
unencumbered. \

16
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SECTION B. BSAVINGS AND TRANSITIONAL PROVISIONS.

(a) Except as otherwise provided in this section, this
[Act] applies t0 gl} mineral interests, whether created before,
on, or after its effective date.

(b} An sction may not be maintained to teymingte &
rineral interest pursusnt to this {Act] unti [two] years after
the effective date of the {Act]).

{¢) This [Act] does not Hmit or affect any other
procedure provided by law for clearing en gbendoned mineral
interest from title to real property.

(d) This [Act] does not affect the validity of the
termination of any mineral interest made pursuant to any
predecessor statute on dormant mineral interests. The repesl by
this [Act] of any statute on dormant mineral interests takes
effect [two]l years after the effective date of this [Act).

COMMENT

The [iwo]-year grace period provided by this gection is to
enable a minersl owner to take steps to record a notice of intent
to presarve en interest that would otherwise be subject to
termination immediately upon the effactive date because of the
application of the Act to existing mineral interasta. Thus, &
mineral owner may pecord a notice of intent to preserve an
interest during the {two)-year period even though no action may

be brought during the [twol-year period. Subsection (4) is
intended for those statas that repesl an existing dormant mineral

atatute upon enactment of this Act.

SECTION 8. UNIFORMITY OF APPLICATION AND

CONSTRUCTION.

This {Act] shall be applied and construed to effectuste its
genersl purpose to make uniform the isw with respect to the
subject of this {Act] smong statss enseting it.

11
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SECTION 106. SHORT TITLE.

This [Act] may be cited as the Uniform Dormant Mineral

Interests Act.

SECTION il. SEVERABILITY CLAUSE,

1f any provision of this [Act} or its application to any person
or cireumstance is held invalid, the invalidity does not affect
any other provision or application of this [Act] that can be
given effect without the invalid provision or applicstion, and to
this end the provisions of this {Act] are severable.

SECTION 12, EFFECTIVE DATE.
This {Act] takes effect .

SECTION 13, REPEALS.
The following scts and perts of acts are repesled:

B .
(2 .
(33 . .
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MINUTES OF THE MEETING OF THE
PUBLIC UTILITIES & ENERGY COMMITTEE
June 15, 2005

The meeting of the House Public Utilities and Energy Committee convened
at 09:36 a.m. in room 017

With a quorum present, Chairman Hagan moved to dispense with the
reading of the minutes of June 1, 2005. With no objection, the minutes were

accepted.

The Chairman called up House Bill 288 for the first hearing and Sponsor
Testimony.

Representative Wagoner gave sponsor testimony for House Bill 288 and
questions were asked by Representatives Garrison and Buehrer.

The Chairman called up House Bill 251 for the second hearing and
proponent and opponent testimony.

Janine Migden Ostrander testified on behalf of the Ohio Consumers
Council as a proponent of HB 251 and questions were asked by Representative
Buehrer.

Kevin Schmidt testified on behalf of Public Policy Sources as a proponent
of HB 251 and questions were asked by Representative Buehrer.

James Nargang testified on behalf of the Board of Reagents as an interested
party of HB 251 and questions were asked by Representatives Daniels, Blessing
and Stewart.

The Chairman called up House Bill 85 for the second hearing and
proponent and opponent testimony.

Tom Froehle testified on behalf of Industrial Energy Users Ohio as a
proponent of HB 85 and questions were asked by Representative Carmichael.

e Public Utilities

e LD

Dnehaus Secretdry

With no further busmess this concluded the meeting
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HOUSE BILL 288
REPRESENTATIVE MARK WAGONER
SPONSOR TESTIMONY
BEFORE THE OBIO HOUSE PUBLIC UTILITIES COMMITTEE

Chairman Hagan and members of the House Public Utilities Committee, I thank you for
the opportunity to present sponsor testimony on House Bill 288.

House Bill 288 sceks to update Ohio’s mineral rights law. House Bill 288 contains two
proposed amendments to Ohio’s existing statutory scheme affecting energy production. The bill
1s designed, first, to address technical problems with Ohio’s current Dormant Mineral Statute
and, second, to resolve procedural problems with The Ohio Oil and Gas Commission. The
General Assembly can take these two steps to help increase the availability of domestic energy
supplies without adversely affecting the environment or state tax collections.

Turning first to the Dormant Mineral Statute, Ohio has had an active energy production
industry since the mid 1800's. During this period, landowners in mineral producing areas have
frequently severed the mineral rights in their land from the surface rights. Through the decades,
ownership of the severed minerals has been transferred and factionalized through estates and
business transfers. Today, those old severed mineral rights may be the key to new production
sites, as advances in current technology and the high cost of energy make reworking old oil and
gas fields possible.

The problem is that it may be difficult - if not impossible - to find the owners or in some
cases the muitiple partial interest owners of such old severed mineral rights. Twenty years ago,
Ohio joined the majority of oil and gas producing states by passing a Dormant Mineral Statute
that permitted the surface owner to reunite severed mineral rights with the surface estate if the
mineral rights had been abandoned. Unfortunately, Ohio’s Dormant Mineral Statute has seldom
been used, in large measure because the statute did not clearly define when a mineral interest
became abandoned and exactly how the process to reunite the mineral ownership with the
surface ownership was to be accomplished.

House Bill 288 removes the ambiguity of the existing statute with a clear definition of
when a mineral right is deemed abandoned. The mineral right will be deemed abandoned if there
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is both (1) no active use of the mineral rights and (2) a failure by the mineral right owner (o file
to preserve the inactive mineral right for future use for at least 20 years from the time a surface
owner petitions to reunite the surface with the inactive mineral interest.

The first part of House Bill 288 is designed to fix perceived problems with the existing
statutory provisions. The Bill will neither alter the balance between surface owner and mineral
right owners, nor will the Bill change the environmental or conservation requirements to drill or
produce in Ohio. Finally, the bill will not adversely affect tax revenues. In fact, if the bill has its
intended results of bringing back old or marginal oil and gas fields to production, the bill should
increase Ohio’s collection of severance and ad valorem tax.

The second issue addressed in House Bill 288 deals with the administrative practices
involved with the permitting and regulation of oil and gas wells in Ohio. Currently, an
administrative appeal from a decision by the Chief of the Division of Mineral Resources
Management in the Department of Natural Resources is to a body called the Ohio Oil and Gas
Commission. The Commission has five (5) members and the current statute provides that no
decision may be made without the concurrence of three members. The problem is that, in
practice, it may be tmpossible to get three of the five Commissioners to even hear, much less
decide, an appeal. Lack of a quorum can occur because of vacancies on the Commission, illness
of a Commissioner or because a Commissioner has to recuse him or herself due to a conflict of
interest. If a quorum of Commissioners cannot be assembled, or three votes secured, the appeal
is stalled indefinitely.

A similar problem exists within our Courts and is addressed by appointing visiting
judges. H.B. 283 applies the same technique by permitting the Chair of the Oil and Gas
Commission to appoint visiting Commissioners from the pool of members who make up the oil
and gas Technical Advisory Council. The Technical Advisory Council member go through the
same screening and appointment process as the Oil and Gas Commissioners and have oil and gas
experience and technical skills. Thus, drawing temporary members for the Oil and Gas
Commussiofi-from the Technical Advisory Council wiil vest the Commission with the same skill
set as the Commission’s regular members and will allow the Commission to proceed to decide
appeals which are now stalled.

In closing, T hear concerns about the availability and cost price of energy. Given the

Ohio’s national preeminence in manufacturing and its four month heating season, it is not
surprising that Ohio ranks within the top ten states for energy consumption. What is less well

APPENDIX PAGE 69



known is that Ohio is also among the top ten states for natural gas and oil production. In fact,
almost 15% of the natural gas burned in Ohio’s homes and factories is produced locally. House
Bill 288 is a small step towards improving local production by streamline existing program and
regulations to make them mere efficient. It is step worth taking.

The Ohio State Bar Association has played an integral tole in drafting and reviewing this
legislation and supports it. T ask for your support to pass this bill too. Chairman Hagan and
members of the committee, I thank you for your time and [ would be happy to answer your
questions at this time.
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Page's Ohio Revised Code Annotated:
Copyright (c) 2014 by Matthew Bender & Company, Inc., a member of the LexisNexis Group.
All rights reserved.

Current through Legislation passed by the 130th General Assembly
and filed with the Secretary of State through File 140 (SB 143)

TITLE 53. REAL PROPERTY
CHAPTER 5301. CONVEYANCES; ENCUMBRANCES
MARKETABLE TITLE ACT

Go to the Ohio Code Archive Directory
ORC Ann. 5301.56 (2014)

§ 5301.56. Abandonment of mineral interest and vesting in owner of surface of lands

(A) As used in this section:

(1) "Holder" means the record holder of a mineral interest, and any person who derives the person's rights from,
or has a common source with, the record holder and whose claim does not indicate, expressly or by clear implication,
that it is adverse to the interest of the record holder.

(2) "Drilling or mining permit" means a permit issued under Chapter 1509., 1513., or 1514. of the Revised
Code to the holder to drill an oil or gas well or to mine other minerals.

(3) "Mineral interest” means a fee interest in at least one mineral regardless of how the interest is created and of
the form of the interest, which may be absolute or fractional or divided or undivided.

(4) "Mineral" means gas, oil, coal, coalbed methane gas, other gaseous, liquid, and solid hydrocarbons, sand,
gravel, clay, shale, gypsum, halite, limestone, dolomite, sandstone, other stone, metalliferous or nonmetalliferous ore, or
another material or substance of commercial value that is excavated in a solid state from natural deposits on or in the
earth.

(5) "Owner of the surface of the lands subject to the interest" includes the owner's successors and assignecs.

(B) Any mineral interest held by any person, other than the owner of the surface of the lands subject to the interest,
shall be deemed abandoned and vested in the owner of the surface of the lands subject to the interest if the requirements
established in division (E) of this section are satisfied and none of the following applies:

(1) The mineral interest is in coal, or in mining or other rights pertinent to or exercisable in connection with an
interest in coal, as described in division (E) of section 5301.53 of the Revised Code. However, if a mineral interest in-
cludes both coal and other minerals that are not coal, the mineral interests that are not in coal may be deemed aban-
doned and vest in the owner of the surface of the lands subject to the interest.

(2) The mineral interest is held by the United States, this state, or any political subdivision, body politic, or
agency of the United States or this state, as described in division (G) of section 5301.53 of the Revised Code.

(3) Within the twenty years immediately preceding the date on which notice is served or published under divi-
sion (E) of this section, one or more of the following has occurred:

(a) The mineral interest has been the subject of a title transaction that has been filed or recorded in the office
of the county recorder of the county in which the lands are located.

(b) There has been actual production or withdrawal of minerals by the holder from the lands, from lands
covered by a lease to which the mineral interest is subject, from a mine a portion of which is located beneath the lands,
or, in the case of oil or gas, from lands pooled, unitized, or included in unit operations, under sections 1509.26 to
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1509.28 of the Revised Code, in which the mineral interest is participating, provided that the instrument or order creat-
ing or providing for the pooling or unitization of oil or gas interests has been filed or recorded in the office of the county
recorder of the county in which the lands that are subject to the pooling or unitization are located.

(c) The mineral interest has been used in underground gas storage operations by the holder.

(d) A drilling or mining permit has been issued to the holder, provided that an affidavit that states the name
of the permit holder, the permit number, the type of permit, and a legal description of the lands affected by the permit
has been filed or recorded, in accordance with section 5301.252 of the Revised Code, in the office of the county record-
er of the county in which the lands are located.

(e) A claim to preserve the mineral interest has been filed in accordance with division (C) of this section.

(f) In the case of a separated mineral interest, a separately listed tax parcel number has been created for the
mineral interest in the county auditor's tax list and the county treasurer's duplicate tax list in the county in which the
lands are located.

(C) (1) A claim to preserve a mineral interest from being deemed abandoned under division (B) of this section may
be filed for record by its holder. Subject to division (C)(3) of this section, the claim shall be recorded in accordance with
division (H) of this section and sections 317.18 to 317.20 and 5301.52 of the Revised Code, and shall consist of a notice
that does all of the following:

(a) States the nature of the mineral interest claimed and any recording information upon which the claim is
based;

(b) Otherwise complies with section 5301.52 of the Revised Code;

(c) States that the holder does not intend to abandon, but instead to preserve, the holdet's rights in the min-
eral interest.

(2) A claim that complies with division (C)(1) of this section or, if applicable, divisions (C)1) and (3) of this
section preserves the rights of all holders of a mineral interest in the same lands.

(3) Any holder of an interest for use in underground gas storage operations may preserve the holder's interest,
and those of any lessor of the interest, by a single claim, that defines the boundaries of the storage field or pool and its
formations, without describing each separate interest claimed. The claim is prima-facie evidence of the use of each sep-
arate interest in underground gas storage operations.

(D) (1) A mineral interest may be preserved indefinitely from being deemed abandoned under division (B) of this
section by the occurrence of any of the circumstances described in division (B)(3) of this section, including, but not
limited to, successive filings of claims to preserve mineral interests under division (C) of this section.

(2) The filing of a claim to preserve a mineral interest under division (C) of this section does not affect the right
of a lessor of an oil or gas lease to obtain its forfeiture under section 5301.332 of the Revised Code.

(E) Before a mineral interest becomes vested under division (B) of this section in the owner of the surface of the
lands subject to the interest, the owner of the surface of the lands subject to the interest shall do both of the following:

(1) Serve notice by certified mail, return receipt requested, to each holder or each holder's successors or assign-
ees, at the last known address of each, of the owner's intent to declare the mineral interest abandoned. If service of no-
tice cannot be completed to any holder, the owner shall publish notice of the owner's intent to declare the mineral inter-
est abandoned at least once in a newspaper of general circulation in each county in which the land that is subject to the
interest is located. The notice shall contain all of the information specified in division (F) of this section,

(2) At least thirty, but not later than sixty days after the date on which the notice required under division (E)(1)
of this section is served or published, as applicable, file in the office of the county recorder of each county in which the
surface of the land that is subject to the interest is located an affidavit of abandonment that contains all of the infor-

mation specified in division (G) of this section.
(F) The notice required under division (E)(1) of this section shall contain all of the following:

(1) The name of each holder and the holder's successors and assignees, as applicable;
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(2) A description of the surface of the land that is subject to the mineral interest. The description shall include
the volume and page number of the recorded deed or other recorded instrument under which the owner of the surface of
the lands claims title or otherwise satisfies the requirements established in division (A)(3) of section 5301.52 of the Re-
vised Code.

(3) A description of the mineral interest to be abandoned. The description shall include the volume and page
number of the recorded instrument on which the mineral interest is based.

(4) A statement attesting that nothing specified in division (B)(3) of this section has occurred within the twenty
years immediately preceding the date on which notice is served or published under division (E) of this section;

(5) A statement of the intent of the owner of the surface of the lands subject to the mineral interest fo file in the
office of the county recorder an affidavit of abandonment at least thirty, but not later than sixty days after the date on
which notice is served or published, as applicable.

(G) An affidavit of abandonment shall contain all of the following:
(1) A statement that the person filing the affidavit is the owner of the surface of the lands subject to the interest;
(2) The volume and page namber of the recorded instrument on which the mineral interest is based;
(3) A statement that the mineral interest has been abandoned pursuant to division (B) of this section;
(4) A recitation of the facts constituting the abandonment;

(5) A statement that notice was served on each holder or each holder's successors or assignees or published in
accordance with division (E) of this section.

(tD) (1) If a holder or a holder's successors or assignees claim that the mineral interest that is the subject of a notice
under division (E) of this section has not been abandoned, the holder or the holder's successors or assignees, not later
than sixty days after the date on which the notice was served or published, as applicable, shall file in the office of the
county recorder of each county where the land that is subject to the mineral interest is located one of the following:

(2) A claim to preserve the mineral interest in accordance with division (C) of this section;

(b) An affidavit that identifies an event described in division (B)(3) of this section that has occurred within
the twenty years immediately preceding the date on which the notice was served or published under division (E) of this
section.

The holder or the holder's successors or assignees shall notify the person who served or published the notice
under division (E) of this section of the filing under this division.

(2) If a holder or a holder's successors or assignees who claim that the mineral interest that is the subject of a
notice under division (E) of this section has not been abandoned fails to file a claim to preserve the mineral interest,
files such a claim more than sixty days after the date on which the notice was served or published under division (E) of
this section, fails to file an affidavit that identifies an event described in division (B)(3) of this section that has occurred
within the twenty years immediately preceding the date on which the notice was served or published under division (E)
of this section, or files such an affidavit more than sixty days after the date on which the notice was served or published
under that division, the owner of the surface of the lands subject to the interest who is seeking to have the interest
deemed abandoned and vested in the owner shall file in the office of the county recorder of each county where the land
that is subject to the mineral interest is located a notice of failure to file. The notice shall contain all of the following:

(a) A statement that the person filing the notice is the owner of the surface of the lands subject to the miner-
al interest;

(b) A description of the surface of the land that is subject to the mineral interest;

(c) The statement: "This mineral interest abandoned pursuant to
affidavit of abandonment recorded in volume ....., page ......"

Immediately after the notice of failure to file a mineral interest is recorded, the mineral interest shall vest in
the owner of the surface of the lands formerly subject to the interest, and the record of the mineral interest shall cease to
be notice to the public of the existence of the mineral interest or of any rights under it. In addition, the record shall not
be received as evidence in any court in this state on behalf of the former holder or the former holder's successors or as-
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signees against the owner of the surface of the lands formerly subject to the interest. However, the abandonment and
vesting of a mineral interest pursuant to divisions (E) to (I) of this section only shall be effective as to the property of
the owner that filed the affidavit of abandonment under division (E) of this section.

() For purposes of a recording under this section, a county recorder shall charge the fee established under section
317.32 of the Revised Code.

HISTORY:
142 v 5 223. Eff 3-22-89; 151 vH 288, § 1, eff. 6-30-06; 2013 HB 72, § 1, eff. Jan. 30, 2014.
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UNIFORM DORMANT MINERAL INTERESTS ACT"

drafted by the

NATIONAL CONFERENCE OF COMMISSIONERS
ON UNIFORM STATE LAWS

and by it

APPROVED AND RECOMMENDED FOR ENACTMENT
IN ALL TE STATES

at its

ANNUAL CONFERENCE
MEETING IN ITS NINETY-FIFTH YEAR
IN BOSTON, MASSACHUSETTS

August 1-8, 1986

WITH PREFATORY NOTE AND COMMENTS

Appraoved by the American Bar Association
New Orleans, Louisiana, February 16, 1987

* The Conference changed the designation of the Dormant Mineral Interests Act from Uniform to Model as
approved by the Executive Committee on January 17, 1999,
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UNIFORM DORMANT MINERAL INTERESTS ACT

The Committee that acted for the National Conference of Commissioners on Uniform
Statc Laws in preparing the Uniform Dormant Mineral Interests Act was as follows:

W. JOEL BLASS, P.O. Box 160, Guifport, MS 39501, Chairman

JOHN H. DeMOULLY, Law Revision Commission, Suite D-2, 4000, Middlefield Road, Palo
Alto, CA 94303, Drafting Liaison

OWEN L. ANDERSON, University of North Dakota, School of Law, Grand Forks, ND 58202

RICHARD J. MACY, Supreme Court Building, Cheyenne, WY 82002

JOSHUA M. MORSE, 111, P.O. Box 11240, Tallahassee, FL. 32302

GLEE S. SMITH, P.O. Box 360, Larned, KS 67550

NATHANIEL STERLING, Law Revision Commission, Suite D-2, 4000, Middlefield Road, Palo
Alto, CA 94303, Reporter

PHILLIP CARROLL, 120 East Fourth Street, Little Rock, AR 72201, President (Member Ex
Officio)

WILLIAM J. PIERCE, University of Michigan, School of Law, Ann Arbor, MI 48109,
Executive Director

ROBERT H. CORNELL, 25th Floor, 50 California Street, San Francisco, CA 94111, Chairman,
Division E (Member Ex Officio)

Review Committee

EUGENE F. MOONEY, 209 Ridgeway Road, Lexington, KY 40502, Chairman
HENRY M. GRETHER, JR., University of Nebraska, College of Law, Lincoln, NE 68583
JAMES N. REEVES, Suite 600, 510 L Street, Anchorage, AK 99501

Advisors to Special Committee on
Uniform Dormant Mineral Interests Act

FRANK H. MORISON, American Bar Association
LYMAN A. PRECOURT, American Coliege of Real Estate Lawyers

Final, approved copies of this Act are available on 8-inch IBM Displaywriter diskettes,
and copies of all Uniform and Model Acts and other printed matter issued by the Conference
may be obtained from:

NATIONAL CONFERENCE OF COMMISSIONERS
ON UNIFORM STATE LAWS
645 North Michigan Avenue, Suite 510
Chicago, Illinois 60611
(312)321-9710
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UNIFORM DORMANT MINERAL INTERESTS ACT
Prefatory Note

Nature of Mineral Interests

Transactions involving mineral interests may take several different forms. A lease
permits the lessee to enter the land and remove minerals for a specified period of time; whether a
lease creates a separate title to the real estate varies from state to state. A profit is an interest in
land that permits the owner of the profit to remove minerals; however, the profit does not entitle
its owner to possession of the land. A fee title or other interests in minerals may be created by
severarice,

A severance of mineral interests occurs where all or a portion of mineral interests are
owned apart from the ownership of the surface. A severance may occur in one of two ways.
First, a surface owner who also owns a mineral interest may reserve all or a portion of the
mineral interest upon transfer of the surface. In the deed conveying the surface of the land to the
buyer, the seller reserves a mineral interest in some or all of the minerals beneath the surface.
Certain types of sellers, such as railroad companies, often include a reservation of mineral
Interests as a matter of course in all deeds.

Second, a person who owns both the surface of the land and a mineral interest may
convey all or a portion of the mineral interest to another person. This practice is common in
areas where minerals have been recently discovered, because many landowners wish to
capitalize immediately on the speculative value of the subsurface rights.

Severed mineral interests may be owned in the same manner as the surface of the land,
that is, in fee simple. In some jurisdictions, however, an oil and gas right (as opposed to an
interest in nonfugacious minerals) is a nonpossessory interest (an incorporeal hereditament).

Potential Problems Relating to Dormant Mineral Interests

Dormant mineral interests in general, and severed mineral interests in particular, may
present difficulties if the owner of the interest is missing or unknown. Under the common law, a
fee simple interest in land cannot be extinguished or abandoned by nonuse, and it is not
necessary to rerecord or to maintain current property records in order to preserve an ownership
interest in minerals. Thus, it is possible that the only document appearing in the public record
may be the document initially creating the mineral interest. Subsequent mineral owners, such as
the heirs of the original mineral owner, may be unconcerned about an apparently valueless
mineral interest and may not even be aware of it; hence their interests may not appear of record.

If mineral owners are missing or unknown, it may create problems for anyone interested
in exploring or mining, because it may be difficult or impossible to obtain rights to develop the
minerals. An exploration or mining company may be liable to the missing or unknown owners if
exploration or mining proceeds without proper leases. Surface owners are also concerned with
the ownership of the minerals beneath their property. A mineral interest includes the right of
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reasonable entry on the surface for purposes of mineral extraction; this can effectively preclude
development of the surface and constitutes a significant impairment of marketability.

On the other hand, the owner of a dormant mineral interest is not motivated to develop
the minerals since undeveloped rights may not be taxed and may not be subject to loss through
adverse possession by surface occupancy. The greatest value of a dormant mineral interest to the
mineral owner may be its effectual impairment of the surface estate, which may have hold-up
value when a person seeks to assemble an unencumbered fee. Even if one owner of a dormant
mineral interest is willing to relinquish the interest for a reasonable price, the surface owner may
find it impossible to trace the ownership of other fractional shares in the old interest.

An extensive body of legal literature demonstrates the need for an effective means of
clearing land titles of dormant mineral interests. Public policy favors subjecting dormant mineral
interests to termination, and legislative intervention in the continuing conflict between mineral
and surface interests may be necessary in some jurisdictions. More than one-fourth of the states
have now enacted special statutes to enable termination of dormant mineral interests, and some
of the nearly two dozen states that now have marketable title acts apply the acts to mineral
mterests.

Approaches to the Dormant Mineral Problem

The jurisdictions that have attempted to deal with dormant mineral interests have adopted
a wide variety of solutions, with mixed success. The basic schemes described below constitute
some of the main approaches that have been used, although many states have adopted variants or
have combined features of these schemes.

Abandonment. The common law concept of abandonment of mineral interests provides
useful relief in some situations. As a general rule, severed mineral interests that are regarded as
separate possessory estates are not subject to abandonment. But less than fee interests in the
nature of a lease or profit may be subject to abandonment. In some jurisdictions the scope of the
abandonment remedy has been broadened to extend to oil and gas rights on the basis that these
minerals, being fugacious, are owned in the form of an incorporeal hereditament, and hence are
subject to abandonment.

The abandonment remedy is limited both in scope and by practical proof problems.
Abandonment requires a difficult showing of intent to abandon; nonuse of the mineral interest
alone 1s not sufficient evidence of intent to abandon. However, the remedy is useful in some
situations and should be retained along with enactment of dormant mineral legislation.

Nonuse. A number of statutes have made nonuse of a mineral interest for a term of years,
e.g., 20 years, the basis for termination of the mineral interest. Such a statute in effect makes
nonuse for the prescribed period conclusive evidence of intent to abandon.

The nonuse scheme has advantages and disadvantages. Its major attraction is that it

enables extinguishment of dormant interests solely on the basis of nonuse; proof of intent to
abandon is unnecessary. Its major drawbacks are that it requires resort to facts outside the record
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and it requires a judicial proceeding to determine the fact of nonuse. It also precludes long-term
holding of mineral rights for such purposes as future development, future price increases that
will make development feasible, or assurance by a conservation organization or subdivider that
the mineral rights will not be exploited.

The nonuse concept should be incorporated in any dormant mineral statute. Even a
statute based exclusively on recording, such as the Uniform Simplification of Land Transfers Act
(USLTA) discussed below, does not terminate the right of a person who has an active legitimate
mineral interest but who through inadvertence fails to record.

Recording. Another approach found in several jurisdictions, as well as in USLTA, is
based on passage of time without recording. Under this approach a mineral interest is
extinguished a certain period of time after it is recorded, for example 30 years, unless during that
period a notice of intent to preserve the interest is recorded. The virtues of this model are that it
enables clearing of title on the basis of facts in the record and without resort to judicial action,
and it keeps the record mineral ownership current. Its major disadvantages are that it permits an
inactive owner to preserve the mineral rights on a purely speculative basis and to hold out for
nuisance money indefinitely, and it creates the possibility that actively producing mineral rights
will be lost through inadvertent failure to record a notice of intent to preserve the mineral rights.
The recording concept is useful, however, and should be a key element in any dormant mineral
legislation.

Trust for unknown mineral owners. A quite different approach to protecting the rights of
mineral owners is found in a number of jurisdictions, based on the concept of a trust fund created
for unknown mineral owners. The basic purpose of such statutes is to permit development of the
minerals even though not all mineral owners can be located, paying into a trust the share of the
proceeds allocable to the absent owners. The usefulness of this scheme is limited in one of the
main situations we are concerned with, which is to enable surface development where there is no
substantial mineral value. The committee has concluded that this concept is beyond the scope of
the dormant mineral statute, although it could be the subject of a subsequent act.

Escheat. A few states have treated dormant minerals as abandoned property subject to
escheat. This concept is similar to the treatment given personal property in the Uniform
Unclaimed Property Act. This approach has the same shortcomings as the trust for unknown
mineral owners.

Constitutionality. ~ Constitutional issues have been raised concerning retroactive
application of a dormant mineral statute to existing mineral interests. The leading case, Texaco
v. Short, 454 U.S. 516 (1982), held the Indiana dormant mineral statute constitutional by a
narrow 5-4 margin. The Indiana statute provides that a mineral right lapses if it is not used for a
period of 20 years and no reservation of rights is recorded during that time. No prior notice to
the mineral owner is required. The statute includes a two-year grace period after enactment
during which notices of preservation of the mineral interest may be recorded.

A combination nonuse/recording scheme thus satisfies federal due process requirements.
Whether such a scheme would satisfy the due process requirements of the various states is not

3
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clear. Comparable dormant mineral legislation has been voided by several state courts for failure
to satisfy state due process requirements. Uniform legislation, if it is to succeed in all states
where it is enacted, will need to be clearly constitutional under various state standards. This
means that some sort of prior notice to the mineral owner is most likely necessary.

Draft Statute

A combination of approaches appears to be best for uniform legislation. The politics of
this area of the law are quite intense in the mineral producing states, and the positions and
interests of the various pressure groups differ from state to state. It should be remembered that
the dormant mineral portion of USLTA was felt to be the most controversial aspect of that act.

A statute that combines a number of different protections for the mineral owner, but that
still enables termination of dormant mineral rights, is likely to be the most successful. Such a
combination may also help ensure the constitutionality of the act from state to state. For these
reasons, the draft statute developed by the committee consists of a workable combination of the
most widely accepted approaches found in jurisdictions with existing dormant mineral .
legislation, together with prior notice protection for the mineral owner.

Under the draft statute, the surface owner may bring an action to terminate a mineral
interest that has been dormant for 20 years, provided the record also evidences no activity
mvolving the mineral interest during that period, the owner of the mineral interest fails to record
a notice of intent to preserve the mineral interest within that period, and no taxes are paid on the
mineral interest within that period. To protect the rights of a dormant mineral owner who
through inadvertence fails to record, the statute enables late recording upon payment of the
litigation expenses incurred by the surface owner; this remedy is not available to the mineral
owner, however, if the mineral interest has been dormant for more than 40 years (i.e., there has
been no use, taxation, or recording of any kind affecting the minerals for that period). The
statute provides a two-year grace period for owners of mineral interests to record a notice of
intent to preserve interests that would be immediately or within a short period affected by
enactment of the statute.

This procedure will assure that active or valuable mineral interests are protected, but will
not place an undue burden on marketability. The combination of protections will help ensure the
fairness, as well as the constitutionality, of the statute,

The committee believes that clearing title to real property should not be an end in itself
and should not be achieved at the expense of a mineral owner who wishes to retain the mineral
interest. In many cases the interest was negotiated and bargained for and represents a substantial
investment. The objective is to clear title of worthless mineral interests and mineral interests
about which no one cares. The draft statute embodies this philosophy.

4
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UNIFORM DORMANT MINERAL INTERESTS ACT

SECTION 1. STATEMENT OF POLICY.

(a) The public policy of this State is to enable and encourage marketability of real
property and to mitigate the adverse effect of dormant mineral interests on the full use and
development of both surface estate and mineral interests in real property.

(b) This [Act] shall be construed to effectuate its purpose to provide a means for

termination of dormant mineral interests that impair marketability of real property.

Comment
This section is a legislative finding and declaration of the substantial interest of the state
in dormant mineral legislation.
SECTION 2. DEFINITIONS.
As used in this [Act]:

(1) "Mineral interest" means an interest in a mineral estate, however created and
regardless of form, whether absolute or fractional, divided or undivided, corporeal or
incorporeal, including a fee simple or any lesser interest or any kind of royalty, production
payment, executive right, nonexecutive right, leaschold, or lien, in minerals, regardless of
character.

(2) "Minerals" includes gas, oil, coal, other gaseous, liquid, and solid
hydrocarbons, oil shale, cement material, sand and gravel, road material, building stone,
chemical substance, gemstone, metallic, fissionable, and nonfissionable ores, colloidal and other
clay, steam and other geothermal resource, and any other substance defined as a mineral by the

law of this State.
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Comment

The definitions in this section are broadly drafted to include all the various forms of
minerals and mineral interests. This includes both fugacious and nonfugacious, as well as
organic and inorganic, minerals. The Act does not distinguish among minerals based on their
character, but treats all minerals the same.

The reference to liens in paragraph (1) includes both contractual and noncontractual,
voluntary and involuntary, liens on minerals and mineral interests. It should be noted that the
duration of a lien may be subject to general laws governing liens. For example, a lien that by
state law has a duration of 10 years may not be given a life of 20 years simply by recording a
notice of intent to preserve the lien pursuant to Section 5 (preservation of mineral interest by
notice), just as a mineral lease which by its own terms has a duration of five years is not
extended by recordation of a notice of intent to preserve the lease. Likewise, if state law requires
specific filings, recordings, or other acts for enforceability of a lien, those acts must be complied
with even though the lien is not dormant within the meaning of this Act. Conversely, an
instrument that creates a security interest which, by its terms, endures more than 20 years, cannot
avoid the effect of the 20-year statute. See Section 4(c) (termination of dormant mineral
interest).

The definition of "minerals" in paragraph (2) is inclusive and not exclusive. "Coal" and
other solid hydrocarbons within the meaning of paragraph (2) includes lignite, leonhardite, and
other grades of coal. This Act is not intended to affect water law but is intended to affect
minerals dissolved or suspended in water. See Section 3 (exclusions).

While Section2 defines the term "minerals" and "mineral interest” broadly, the
definitions serve the limited function of determining mineral interests that are terminated
pursuant to this Act. They are not intended to redefine minerals and mineral interests for
purposes of state law other than this Act.

SECTION 3. EXCLUSIONS.

(a) This [Act] does not apply to:
(1) a mineral interest of the United States or an Indian tribe, except to the
extent permitted by federal law; or
(2) a mineral interest of this State or an agency or political subdivision of

this State, except to the extent permitted by state law other than this [Act].

(b) This [Act] does not affect water rights.
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Comment

Public entities are excepted by this section because they have perpetual existence and can
be located if it becomes necessary to terminate by negotiation a mineral interest held by the
public entity. A jurisdiction enacting this statute should also exclude from its operation interests
protected by statute, such as environmental or natural resource conservation or preservation
statutes.

This Act does not affect mineral interests of Indian tribes, groups, or individuals
(including corporations formed under the Alaska Native Claims Settlement Act, 43 U.S.C.
§ 1600 et seq.) to the extent that the interests are protected against divestiture by superseding
federal treaties or statutes.

Although this Act affects minerals dissolved or suspended in water, it is not intended to
affect water law. See Comment to Section 2 (definitions).

While Section 2 (definitions) defines the terms "minerals" and "mineral interest" broadly,
the definitions serve the limited function of determining mineral interests that are terminated
pursuant to this Act. They are not intended to redefine minerals and mineral interests for
purposes of state law other than this Act.

SECTION 4. TERMINATION OF DORMANT MINERAL INTEREST.

(a) The surface owner of real property subject to a mineral interest may maintain
an action to terminate a dormant mineral interest. A mineral interest is dormant for the purpose
of this [Act] if the interest is unused within the meaning of subsection (b) for a period of 20 or
more years next preceding commencement of the action and has not been preserved pursuant to
Section 5. The action must be in the nature of and requires the same notice as is required in an
action to quiet title. The action may be maintained whether or not the owner of the mineral
interest or the owner's whereabouts is known or unknown. Disability or lack of knowledge of
any kind on the part of any person does not suspend the running of the 20-year period.

(b) For the purpose of this section, any of the following actions taken by or under

authority of the owner of a mineral interest in relation to any mineral that is part of the mineral

interest constitutes use of the entire mineral interest:
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(1) Active mineral operations on or below the surface of the real property
or other property unitized or pooled with the real property, including production, geophysical
exploration, exploratory or developmental drilling, mining, exploitation, and development, but
not including injection of substances for purposes of disposal or storage. Active mineral
operations constitute use of any mineral interest owned by any person in any mineral that is the
object of the operations.

(2) Payment of taxes on a separate assessment of the mineral interest or of
a transfer or severance tax relating to the mineral interest.

(3) Recordation of an instrument that creates, reserves, or otherwise
evidences a claim to or the continued existence of the mineral interest, including an instrument
that transfers, leases, or divides the interest. Recordation of an instrument constitutes use of (i)
any recorded interest owned by any person in any mineral that is the subject of the instrument,
and (ii) any recorded mineral interest in the property owned by any party to the instrument.

(4) Recordation of a judgment or decree that makes specific reference to
the mineral interest.

(c) This section applies notwithstanding any provision to the contrary in the
instrument that creates, reserves, transfers, leases, divides, or otherwise evidences the claim to or
the continued existence of the mineral interest or in another recorded document unless the

instrument or other recorded document provides an earlier termination date.

Comment
This section defines dormancy for the purpose of termination of a mineral interest
pursuant to this Act. The dormancy period selected is 20 years -- a not uncommon period among

the various jurisdictions.

Subsection (a) provides for a court proceeding in the nature of a quiet title action to
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terminate a dormant mineral interest. The device of a court proceeding ensures notice to the
mineral owner personally or by publication as may be appropriate to the circumstances and a
reliable determination of dormancy.

Subsection (b) ties the determination of dormancy to nonuse. FEach paragraph of
subsection (b) describes an activity that constitutes use of a mineral interest for purposes of the
dormancy determination. In addition, a mineral interest is not dormant if a notice of intent to
preserve the interest is recorded pursuant to Section 5 (preservation of mineral interest).

Paragraph (b)(1) provides for preservation of a mineral interest by active mineral
operations. Repressuring may be considered an active mineral operation if made for the purpose
of secondary recovery operations. A shut-in well is not an active mineral operation and therefore
would not suffice to save the mineral interest from dormancy.

Paragraph (b)(1) is intended to preserve in its entirety a mineral interest where there are
active operations directed toward any mineral that is included within the interest. Thus, if there
are fractional owners of a mineral interest, activity by one owner is considered activity by all
owners. Other interests owned by other persons in the minerals that are the object of the
operations are also preserved by the operations. For example, oil and gas operations by a
fractional oil, gas, and coal owner would save not only the interests of other fractional oil and
gas owners but also the interests of oil and gas lessees and royalty owners holding under either
the oil and gas owner or any fractional owner, as well as the interests of holders of any other
mineral interest in the oil and gas that is the object of the operations. The oil and gas operations
suffice to save the coal interest of the oil, gas, and coal owner, as well as other minerals included
in any of the affected mineral interests, not just the interest in oil and gas that is the subject of the
particular operations. This is the case regardless whether the mineral interest was acquired in
one instrument or by several instruments. However, oil and gas operations by a fractional oil,
gas, and coal owner would not save the mineral interest of a fractional coal owner if the interest
does not include oil and gas.

Under paragraph (b)(2), taxes must be actually paid within the preceding 20 years to
suffice as a qualifying use of the mineral interest.

Paragraph (b)(3) is intended to cover any recorded instrument evidencing an intention to
own or affect an interest in the minerals, including a recorded oil, gas, or mineral lease,
regardless whether such a lease is recognized as an interest in land in the particular jurisdiction.

Under paragraph (b)(3), recordation has the effect of preserving not only the interests of
the parties to the instrument in the minerals that are the subject of the instrument, but also the
recorded interests of nonparties in the subject minerals, as well as other recorded interests of the
parties in other minerals in the same property. Thus, recordation of an oil and gas lease between
a fractional owner and lessee preserves the interest in oil and gas not only of the fractional owner
but also of the co-owners; moreover, the recordation preserves the interest of the fractional
owner in other minerals that are not the subject of the lease, whether the other minerals were
acquired by the same instrument by which the oil and gas interest was acquired or by a separate
instrument.
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Recordation of a judgment or decree under paragraph (b)(4) includes entry or recordation
in a judgment book in a jurisdiction where such an entry or recordation becomes part of the
property records. The judgment or decree must make specific reference to the mineral interest in
order to preserve it. Thus, a general judgment lien or other recordation of civil process such as
an attachment or sheriff's deed of a nonspecific nature would not constitute use of the mineral
interest within the meaning of paragraph (b)(4).

Subsection (c) is intended to preclude a mineral owner from evading the purpose of this
Act by contracting for a very long or indefinite duration of the mineral interest. A lien on
minerals having a 30-year duration, for example, would be subject to termination after 20 years
under this Act if there were no further activities involving the minerals or mineral interest. A
person seeking to keep the lien for its full 30-year duration could do so by recording a notice of
intent to preserve the lien pursuant to Section 5 (preservation of mineral interest by notice). It
should be noted that recordation of a notice of intent to preserve the lien would not extend the
lien beyond the date upon which it terminates by its own terms.

SECTION 5. PRESERVATION OF MINERAL INTEREST BY NOTICE.

(a) An owner of a mineral interest may record at any time a notice of intent to
preserve the mineral interest or a part thereof. The mineral interest is preserved in each county in
which the notice is recorded. A mineral interest is not dormant if the notice is recorded within
20 years next preceding commencement of the action to terminate the mineral interest or
pursuant to Section 6 after commencement of the action.

(b) The notice may be executed by an owner of the mineral interest or by another
person acting on behalf of the owner, including an owner who is under a disability or unable to
assert a claim on the owner's own behalf or whose identity cannot be established or is uncertain
at the time of execution of the notice. The notice may be executed by or on behalf of a co-owner
for the benefit of any or all co-owners or by or on behalf of an owner for the benefit of any or all
persons claiming under the owner or persons under whom the owner claims.

(c) The notice must contain the name of the owner of the mineral interest or the

co-owners or other persons for whom the mineral interest is to be preserved or, if the identity of

the owner cannot be established or is uncertain, the name of the class of which the owner is a
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member, and must identify the mineral interest or part thercof to be preserved by one of the
following means:

(1) A reference to the location in the records of the instrument that
creates, reserves, or otherwise evidences the interest or of the judgment or decree that confirms
the interest.

(2) A legal description of the mineral interest. [If the owner of a mineral
interest claims the mineral interest under an instrument that is not of record or claims under a
recorded instrument that does not specifically identify that owner, a legal description is not
effective to preserve a mineral interest unless accompanied by a reference to the name of the
record owner under whom the owner of the mineral interest claims. In such a case, the record of
the notice of intent to preserve the mineral interest must be indexed under the name of the record
owner as well as under the name of the owner of the mineral interest.]

(3) A reference generally and without specificity to any or all mineral
interests of the owner in any real property situated in the county. The reference is not effective
to preserve a particular mineral interest unless there is, in the county, in the name of the person
claiming to be the owner of the interest, (i) a previously recorded instrument that creates,
reserves, or otherwise evidences that interest or (ii) a judgment or decree that conﬁrﬁls that

interest.

Comment

This section is broadly drawn to permit a mineral owner to preserve not only his or her
own interest but also any or all related interests. For example, the mineral owner may share
ownership with one or more other persons. This section permits but does not require the mineral
owner to preserve the interests of any or all of the co-owners by specifying the interests to be
preserved. Likewise, the mineral interest being preserved may be subject to an overriding
royalty or sublease or executive interest. In this situation, the mineral owner may elect also to
preserve any or all of the interests subject to it, by specifying the interests in the notice of intent
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APPENDIX PAGE 88



to preserve. The mineral owner may also elect to preserve the interest as to some or all of the
minerals included in the interesl.

Where the mineral interest being preserved is of limited duration, recordation of a notice
under this section does not extend the interest beyond the time the interest expires by its own
terms. Where the mineral interest being preserved is a lien, recordation of the notice does not

excuse compliance with any other applicable conditions or requirements for preservation of the
lien,

The bracketed language in paragraph (c)(2) is for use in a jurisdiction that does not have a
tract index system. It is intended to assist in indexing a notice of intent to preserve an interest
despite a gap in the recorded mineral chain of title.

Paragraph (c)(3) permits a blanket recording as to all interests in the county, provided
that there is a prior recorded instrument, or a judgment whether or not recorded, that establishes
the name of the mineral owner in the county records. The blanket recording provision is a
practical necessity for large mineral owners. Where a county does not have a general index of
grantors and grantees, it will be necessary to establish a separate index of notices of intent to
preserve mineral interests for purposes of the blanket recording.

SECTION 6. LATE RECORDING BY MINERAL OWNER.

(a) In this section, "litigation expenses" means costs and expenses that the court
determines are reasonably and necessarily incurred in preparing for and prosecuting an action,
including reasonable attorney's fees.

(b) In an action to terminate a mineral interest pursuant to this [Act], the court
shall permit the owner of the mineral interest to record a late notice of intent to preserve the
mineral interest as a condition of dismissal of the action, upon payment into court for the benefit
of the surface owner of the real property the litigation expenses attributable to the mineral
interest or portion thereof as to which the notice is recorded.

(¢) This section does not apply in an action in which a mineral interest has been

unused within the meaning of Section 4(b) for a period of 40 or more years next preceding

commencement of the action.
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Comment

This section applies only where the mineral owner seeks to make a late recording in order
to obtain dismissal of the action. The section is not intended to require payment of litigation
expenses as a condition of dismissal where the mineral owner secures dismissal upon proof that
the mineral interest is not dormant by virtue of recordation or use of the property within the
previous 20 years, as prescribed in Section4 (termination of dormant mineral interest).
Moreover, the remedy provided by this section is available only if there has been some
recordation or use of the property within the previous 40 years.

SECTION 7. EFFECT OF TERMINATION.

A court order terminating a mineral interest [, when recorded,] merges the terminated
mineral interest, including express and implied appurtenant surface rights and obligations, with
the surface estate in shares proportionate to the ownership of the surface estate, subject to

existing liens for taxes or assessments.

Comment

In some states it is standard practice for judgments such as this to be recorded. In other
states entry of judgment alone may suffice to make the judgment part of the land records.

Merger of a terminated mineral interest with the surface is subject not only to existing tax
liens and assessments, but also to other outstanding liens on the mineral interest. However, an
outstanding lien on a mineral interest is itself a mineral interest that may be subject to
termination under this Act. It should be noted that termination of a mineral interest under this
Act that has been tax-deeded to the state or other public entity is subject to compliance with
relevant requirements for release of tax-deeded property.

The appurtenant surface rights and obligations referred to in Section 7 include the right of
entry on the surface and the obligation of support of the surface. However, termination of the
support obligation of the surface under this Act does not terminate any support obligations owed
to adjacent surface owners.

It is possible under this section for a surface owner to acquire greater mineral interests
than the surface owner started with. Assume, for example, there are equal co-owners of the
surface, one of whom conveys his or her undivided 50% share of minerals. Upon termination of
the conveyed mineral interest under this Act, the interest would merge with the surface estate in
proportion to the ownership of the surface estate, so that each owner would acquire one-half of
the mineral interest. The end result is that the conveying surface owner would hold an undivided
one-fourth of the minerals and the nonconveying surface owner surface owner would hold an
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undivided three-fourths of the minerals. This result is proper since the reversion represents a
windfall to the surface estate in general and to the conveying owner in particular, who has
previously received the value of the mineral interest.

In the example above, assume that the conveyed mineral interest is not terminated, but
instead the owner of the mineral interest executes a 30-year mineral lease. If the lease is
terminated under this Act after 20 years have run, the interest in the remaining 10 years of the
lease would merge with the surface estate in proportionate shares, at the end of which time it
would expire, leaving the interest of the mineral owner unencumbered.

SECTION 8. SAVINGS AND TRANSITIONAL PROVISIONS.

(a) Except as otherwise provided in this section, this [Act] applies to all mineral
interests, whether created before, on, or after its effective date.

(b) An action may not be maintained to terminate a mineral interest pursuant to
this [Act] until [two] years after the effective date of the [Act].

(c) This [Act] does not limit or affect any other procedure provided by law for
clearing an abandoned mineral interest from title to real property.

(d) This [Act] does not affect the validity of the termination of any mineral
interest made pursuant to any predecessor statute on dormant mineral interests. The repeal by

this [Act] of any statute on dormant mineral interests takes effect [two] years after the effective

date of this [Act].

Comment

The [two]-year grace period provided by this section is to enable a mineral owner to take
steps to record a notice of intent to preserve an interest that would otherwise be subject to
termination immediately upon the effective date because of the application of the Act to existing
mineral interests. Thus, a mineral owner may record a notice of intent to preserve an interest
during the [two]-year period even though no action may be brought during the {two]-year period.
Subsection (d) is intended for those states that repeal an existing dormant mineral statute upon
enactment of this Act.
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SECTION 9. UNIFORMITY OF APPLICATION AND CONSTRUCTION.
This [Act] shall be applied and construed to effectuate its general purpose to make

uniform the law with respect to the subject of this [Act] among states enacting it.

SECTION 10. SHORT TITLE.

This [Act] may be cited as the Uniform Dormant Mineral Interests Act.

SECTION 11. SEVERABILITY CLAUSE.

If any provision of this [Act] or its application to any person or circumstance is held
invalid, the invalidity does not affect any other provision or application of this [Act] that can be
given effect without the invalid provision or application, and to this end the provisions of this

[Act] are severable.

SECTION 12. EFFECTIVE DATE.

This [Act] takes effect

SECTION 13. REPEALS.

The following acts and parts of acts are repealed:
(D
@
€)
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Effective date: [FNal]

ACT SUMMARY

* Defines “mineral” and “mineral interest” for purposes of the mineral interests law, which specifies circumstances under
which a mineral interest cannot be deemed abandoned, thereby precluding such an interest being vested in the owner of
the surface land.

* Requires that, for any allowable vesting to occur, the landowner must notify the holder of the mineral interest and file
an affidavit of abandonment as specified in the act.

+ Authorizes the vesting of noncoal mineral interests where a mineral interest includes both coal and noncoal minerals.

* Adds to the circumstances under which vesting of a mineral interest in the landowner is prohibited because production
activity has occurred on specified land pursuant to the mineral interest within the prior 20 years, by prohibiting the vest-
ing of a mine, any portien of which is located beneath Jands subject to a mineral interest or covered by a lease to which
the mineral interest is subject.

» Defines the length of any such 20-year period as ending on the service or publication date of requisite surface landown-
er notification to the holder of a mineral interest that the landowner is acting to declare the interest abandoned.

- Specifies additional recording requirements for any claim to preserve a mineral interest.

* Requires the abandonment to be memorialized on a specified county record and provides that the mineral interest then
becomes vested in the landowner, and the record of the mineral interest ceases to be public notice of the mineral interest.
» Applies the county recorder fee schedule to filings under the mineral interests law and requires affidavits of abandon-
ment to be filed in the record of deeds.

* Separately, allows the chairperson of the Oil and Gas Commission to appoint temporary members to the Commission
from the Technical Advisory Council on Oil and Gas if a Commission quorum cannot be obtained otherwise.

CONTENT AND OPERATION

Vesting of abandoned mineral interests

(R.C. 5301.56)

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Ongoing law specifies that any mineral interest held by any person can be deemed abandoned and vested in the owner of
the surface of the lands subject to that mineral interest except under certain circumstances. The act revises some of those
circumstances and adds new, specified notification and affidavit requirements for allowable vesting to occur.

The act also adds definitions for “mineral” and “mineral interest.” A “mineral interest” is any fee interest in at least one
mineral regardless of how the interest is created and of the form of the interest, which may be absolute or fractional or di-
vided or undivided. “Mineral” means gas, oil, coal, coalbed methane gas, other gaseous, liquid, and solid hydrocarbons,
sand, gravel, clay, shale, gypsum, halite, limestone, dolomite, sandstone, other stone, metalliferous or nonmetalliferous
ore, or another material or substance of commercial value that is excavated in a solid state from natural deposits on or in
the earth. Under the act, “owner” includes the owner's successors and assignees. (R.C. 5301.56(A).)

Circumstances that prohibit vesting

Unchanged by the act is a prohibition against such vesting in a landowner if the United States, the State of Ohio, or any
political subdivision, body politic, or U.S. or Ohio agency holds the mineral interest.

Modified by the act is a prohibition against vesting if the mineral interest consists of any right, title, estate, or interest in
coal, or in any mining or other rights pertinent to or exercisable in connection with any right, title, estate, or interest in
coal. Specifically, the act authorizes vesting of noncoal mineral interests where a mineral interest includes both coal and
noncoal minerals. The act also removes a related provision of prior law that, by its terms, was rendered obsolete as out-
dated. (R.C. 5301.56(B)(1) and former (B)(2); and 5301.53, not in the act.)

Six additional circumstances that prohibit vesting under continuing law are contingent on them having happened within
the preceding 20 years. The act specifies that this 20-year period is the 20 years immediately preceding the date on which
the new holder notification is served or published as required by the act (see below) (R.C. 5301.56(B)(3)).

Of those six circumstances contingent on happening within the 20-year period, the act further changes only one. [FN1]
Under ongoing law, vesting is prohibited if the holder [FN2] of the mineral interest has produced or withdrawn any min-
erals from (1) the lands subject to the mineral interest, (2) lands covered by a lease to which the mineral interest is sub-
ject, or (3) in the case of oil or gas, lands voluntarily or otherwise pooled, unitized, or included in oil or gas unit opera-
tions pursuant to continuing law, in which the mineral interest is participating and for which the pooling or unitizing in-
strument or order has been filed or recorded in the Office of the County Recorder of the county in which those lands are
located. The act expands this prohibition by additionally prohibiting vesting in the case of a mine any portion of which is
located beneath lands subject to the mineral interest or covered by a lease to which the mineral interest is subject and
from which the holder of the mineral interest produced or withdrew minerals within the 20-year period (R.C.

5301.56(B)(3)(b)).

Holder notification and affidavit of abandonment

The act provides that, before a mineral interest can become vested in the owner of the surface of the lands subject to that
interest, the owner must do two things: (1) notify the holder, or the holdet's successors or assignees, of the owner's intent
to declare the mineral interest abandoned and (2) file an affidavit of abandonment at least 30, but not later than 60, days
after the date such notice is served or published.

Holder notification. The owner must serve the notice by certified mail, return receipt requested, to the last known ad-
dress of each holder or holder's successors or assignees. If such service cannot be completed, the owner must publish no-
tice of the owner's intent to declare the mineral interest abandoned at least once in a newspaper of general circulation in
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each county in which the land is located. (R.C. 5301.56(E)(1).)

The notification must contain all of the following: (1) the name of each holder or the holder's successors and assignees,
as applicable, (2) a description of the surface of the land that is subject to the mineral interest, including the volume and
page number of the recorded deed or of another recorded instrument that contains an accurate and full, specific descrip-
tion of all land affected by the notice, in which case the description in the notice may be the same as that contained in the
recorded instrument, (3) a description of the mineral interest to be abandoned, including the volume and page number of
the recorded instrument on which the mineral interest is based, (4) a statement attesting that none of the six circum-
stances that prohibit vesting has occurred within the 20 years immediately preceding the date on which the notice is
served or published, (5) a statement of the intent of the owner of the surface of the lands subject to the mineral interest to
file an affidavit of abandonment at least 30, but not later than 60, days after the date on which holder notification is
served or published, as applicable (R.C. 5301.56(F); and R.C. 5301.52(A)(3), not in the act).

Affidayit of abandonment. The affidavit of abandonment must be filed in the Office of the County Recorder of each
county in which the surface of the land that is subject to the interest is located, and must contain all of the following: (1)
a statement that the person filing the affidavit is the owner of the surface of the lands subject to the mineral interest, (2)
the volume and page number of the recorded instrument on which the mineral interest is based, (3) a statement that the
mineral interest has been abandoned pursuant to the act, (4) a recitation of the facts constituting the abandonment, and
(5) a statement that holder notification was served or published as required by the act (R.C. 5301.56(E)(2) and (G)).

Claim to preclude abandonment

Continuing law details the authority of a holder to file a claim to preserve from abandonment a mineral interest for which
holder notification is required. An appropriately filed claim itself preserves the holder's interest. The act specifies that the
claim must be filed in the Office of the County Recorder of each county where the land that is subject to the mineral in-
terest is located, and that it be filed not later than 60 days after the date on which holder notification was served or pub-
lished. Alternatively, where applicable, the holder or the holder's successors or assignees must so file an affidavit identi-
fying one of the six circumstances that prohibit vesting has occurred within the act's prescribed 20-year period. The hold-
er or the holder's successors or assignees must provide notice of the filing of such a claim or affidavit to the person who
served or published the holder notice required under the act. (R.C. 5301.56(C), (D), and (H)(1).)

Vesting process

The act further provides that, if a holder or a holder's successor or assignee fails to file such a claim or affidavit to pre-
serve a mineral interest, or files the claim or affidavit more than 60 days after the holder notification is served or pub-
lished, the landowner seeking abandonment and vesting must cause the county recorder of each applicable county to in-
clude the following memorial on the record on which the severed mineral interest is based: “This mineral interest aban-
doned pursuant to affidavit of abandonment recorded in volume ..., page .....” (R.C. 5301.56(H)(2).) The act allows a
county recorder who uses microfilm as provided under continuing law (R.C. 9.01, not in the act) to place the statement
on the affidavit of abandonment instead of on the record on which the severed mineral interest is based, and to record the
affidavit as previded under continuing county recorder record-keeping law (R.C. 317.08). (R.C. 5301.56(1).)

The act then provides that, immediately after the memorialization, the mineral interest becomes vested in the owner, and
the record of the mineral interest expressly ceases to be notice to the public of the mineral interest or any rights under it.
In addition under the act, the record cannot be received as evidence against the owner in any Ohio court on behalf of the
former holder or the former holder's successors or assignees. The abandonment and vesting of a mineral interest under
the act is effective only as to the property of the owner that filed the affidavit of abandonment required by the act. (R.C.
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5301.56(H).)

County recorder authority

The act expressly authorizes a county recorder to apply the county recorder fee schedule (in R.C. 317.32, unchanged by
the act) to filings under the act (R.C. 5301.56(1)). Further, it provides that affidavits filed under the mineral interests law
must be filed in a county recorder's record of deeds (R.C. 317.08).

Oil and Gas Commission quorum

(R.C. 1509.35 and 1509.38)

The Oil and Gas Commission is a five-member commission appointed by the Governor and responsible for deciding ap-
peals of orders issued by the Chief of the Division of Mineral Resources Management in the Department of Natural Re-
sources. By statute, the appointees must meet certain qualifications: each must qualify, respectively, as a representative
of a major petroleum company, a representative of the public, a representative of independent petroleum operators, a per-
son learned and experienced in oil and gas law, and a person learned and experienced in geology. Not more than three
members can be of the same political party. The Commission members select the chairperson.

Under continuing law, three Commission members constitute a quorum. Formerly, no Commission action was valid un-
less it had the concurrence of at least three members. The act instead requires concurrence of a majority of the members

voting on a particular action.

Additionally under the act, when the Commission chairperson determines that a quorum cannot be obtained to consider a
matter because of vacancies or recusal of its members, he or she is authorized to contact the Technical Advisory Council
on Oil and Gas and request a list of Council members who may serve as temporary Commission members. The Council
must prepare the list immediately upon receiving the request. Using that list, the Commission chairperson may appoint
temporary members, but only for the matter for which a quorum cannot be obtained. The number of temporary members
cannot exceed that necessary to obtain the quorum. The professional qualifications and political party restrictions spe-
cified for Commission members do not apply to a temporary member. A temporary member is granted the same author-
ity, rights, and obligations as a Commission member, including the right to compensation and other expenses, [FN3] but
those authority, rights, and obligations cease when the temporary member's service on the Commission ends.

Under continuing law, the Technical Advisory Council on Oil and Gas advises the Chief of the Division of Mineral Re-
sources Management. The Council consists of eight members appointed by the Governor with the advice and consent of
the Senate. Three members must be independent oil or gas producers, operators, or their representatives, operating and
producing primarily in Ohio. Three other members must be oil or gas producers, operators, or their representatives hav-
ing substantial oil and gas producing operations in Ohio and at least one other state. One member must represent the pub-
lic, and one member must represent persons having landowners' royalty interests in oil and gas production. All members
must be Ohio residents, and all members, except the members representing the public and persons having landowners'
royalty interests, must have at least five years of practical or technical experience in oil or gas drilling and production.
Not more than one member may represent any one company, producer, or operator.

HISTORY
ACTION DATE
Introduced 06-01-05
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Reported, H. Public Utilities and Energy 12-08-05

Passed House (92-1) 01-11-06
Reported, S. Energy & Public Utilities 02-22-06
Passed Senate (32-0) 03-01-06

[FNal]. The Legisiative Service Commission had not received formal notification of the effective date af the time this
analysis was prepared. Additionally, the analysis may not reflect action taken by the Governor.

[FN1]. The five other, 20-year circumstances that prohibit vesting are as _follows: (1) the mineral interest has been the
subject of a title transaction filed or recorded in the Office of the County Recorder of the county in which the lands are
located, (2) the mineral interest has been used in underground gas storage operations by the holder, (3) a drilling or
mining permit has been issued to the holder and an affidavit that states the name of the permit holder, the permit num-
ber, the type of permit, and a legal description of the lands affected by the permit has been filed or recorded in the Of-
fice of the County Recorder of the county in which the lands are located, (4) a claim to preserve the mineral interest
has been filed in accordance with the mineral interests law, and (5) in the case of a separated mineral interest, a sep-
arately listed tox parcel number has been created for the mineral interest in the County Auditor's iax list and the
County Treasurer's duplicate tax list in the county in which the lands are located (R.C. 5301.56(B)(3)(a) to (f)).

[FN2]. Under continuing law, a “holder” is the record holder of a mineral interest, and any person who derives rights
Jrom, or has a common source with, the record holder and whose claim does not indicate, expressly or by clear implic-
ation, that it is adverse to the inferest of the record holder (R.C. 5301.56(4)).

[FN3]. Each Commission member is paid a per diem determined by the Director of Administrative Services when actu-
ally engaged in the performance of work or necessary travel as a member. Additionally, each member is reimbursed
Jfor all travel, hotel, and other expenses necessarily incurred in the member's work,

OH B. An,, 2006 H.B. 288

END OF DOCUMENT
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Chapter 554 Real And Personal Property
Act 42 0of 1963 Termination of Oil Or Gas Interests In Land

Go to the Michigan Code Archive Directory
MCLS § 554.291 (2014)

§ 554.291. Oil or gas interest in land; abandonment; claim of interest; vesting in surface owner; preservation
from disclosure.

See. 1. (1) Any interest in oil or gas in any land owned by any person other than the owner of the surface, which has
not been sold, leased, mortgaged, or transferred by instrument recorded in the tegister of deeds office for the county
where that interest in oil or gas is located for a period of 20 years shall, in the absence of the issuance of a permit to drill
an oil or gas well issued by the department of environmental quality, or its predecessor or successor, as to that interest
in oil or gas or the actual production or withdrawal of oil or gas from said lands, or from lands covered by a lease to
which that interest in oil or gas is subject, or from lands pooled, unitized, or included in unit operations therewith, or the
use of that interest in underground gas storage operations, during such period of 20 years, be deemed abandoned, unless
the owner thereof shall, within 3 years after September 6, 1963 or within 20 years after the last sale, lease, mortgage, or
transfer of record of that interest in oil or gas or within 20 years after the last issuance of a drilling permit as to that in-
terest in oil or gas or actual production or withdrawal of oil or gas, from said lands, or from lands covered by a lease to
which that interest in oil or gas is subject, or from lands pooled, unitized, or included in unit operations therewith, or the
use of that interestin oil or gas in underground gas storage operations, whichever is later, record a claim of interest as
provided in section 2.

(2) Any interest in oil or gas deemed abandoned as provided in subsection (1) shall vest as of the date of such
abandonment in the owner or owners of the surface in keeping with the character of the surface ownership.

(3) Notwithstanding any other provision of this act to the contrary, if a judgment of foreclosure is entered under
section 78k of the general property tax act, 1893 PA 206, MCL 211.78k, for the nonpayment of delinquent taxes levied
on property, an oil or gas interest in the property owned by a person other than the owner of the surface shall not be
preserved from foreclosure under section 78k of the general property tax act, 1893 PA 206, MCL 211.78k, unless that
interest is sold, leased, mortgaged, transterred, reserved, or subject to a claim of interest under section 2 and an instru-
ment evidencing the sale, lease, mortgage, transfer, reservation, or claim of interest is recorded in the office of the reg-
ister of deeds in the county in which the property is located during the 20-year period immediately preceding the date of
filing a petition for foreclosure under section 78h of the general property tax act, 1893 PA 206, MCL 211.78h.

HISTORY: Pub Acts 1963, No. 42, § 1, eff September 6, 1963; amended by Pub Acts 2006, No. 519, imd eff Decem-
ber 29, 2006.
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TITLE 53. REAL PROPERTY
CHAPTER 5301. CONVEYANCES; ENCUMBRANCES

Go to the Ohio Code Archive Directory
ORC Ann. 5301.01 (2014)

§ 5301.01. Acknowledgment of deed, mortgage, land contract, lease or memorandum of trust

(A) A deed, mortgage, land contract as referred to in division (A)(21) of section 317.08 of the Revised Code, or
lease of any interest in real property and a memorandum of trust as described in division (A) of section 5301.255 of the
Revised Code shall be signed by the grantor, mortgagor, vendor, or lessor in the case of a deed, mortgage, land contract,
or lease or shall be signed by the trustee in the case of a memorandum of trust. The signing shall be acknowledged by
the grantor, mortgagor, vendor, or lessor, or by the trustee, before a judge or clerk of a court of record in this state, or a
county auditor, county engineer, notary public, or mayor, who shall certify the acknowledgement and subscribe the of-
ficial's name to the certificate of the acknowledgement.

(B) (1) If a deed, mortgage, land contract as referred to in division (A)(21) of section 317.08 of the Revised Code,
lease of any interest in real property, or a memorandum of trust as described in division (A) of section 5301.255 of the
Revised Code was executed prior to February 1, 2002, and was not acknowledged in the presence of, or was not attested
by, two witnesses as required by this section prior to that date, both of the following apply:

(2) The instrument is deemed properly executed and is presumed to be valid unless the signature of the
grantor, mortgagor, vendor, or lessor in the case of a deed, mortgage, land contract, or lease or of the settlor and trustee
in the case of a memorandum of trust was obtained by fraud.

(b} The recording of the instrument in the office of the county recorder of the county in which the subject
property is situated is constructive notice of the instrument to all persons, including without limitation, a subsequent
purchaser in good faith or any other subsequent holder of an interest in the property, regardless of whether the instru-
ment was recorded prior to, on, or after February 1, 2002.

(2) Division (B)(1) of this section does not affect any accrued substantive rights or vested rights that came into
existence prior to February 1, 2002.
HISTORY:

RS § 4106; S&C 458, 694; 29 v 346; 32 v 10; 80 v 79; 84 v 132; GC § 8510; 120 v 229; Bureau of Code Revision,
10-1-53; 127 v 1039 (1108) (Eff 1-1-58); 129 v 999 (Eff 8-11-61); 145 v S 114 (Eff 8-10-94); 149 v H 279. Eff
2-1-2002; 150 v H 135, § 1, eff. 7-20-04; 152 v S 134, § 1, eff. 1-17-08; 2013 HB 72, § 1, eff. Jan. 30, 2014.
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§ 5301.07. Validating certain deeds; limitations

When any instrument conveying real estate, or any interest therein, is of record for more than twenty-one years in
the office of the county recorder of the county within this state in which such real estate is situated, and the record
shows that there is a defect in such instrument, such instrument and the record thereof shall be cured of such defect and
be effective in all respects as if such instrument had been legally made, executed, and acknowledged, if such defect is
due to any one or more of the following:

(A) Such instrument was not properly witnessed.
(B) Such instrument contained no certificate of acknowledgment.
(C) The certificate of acknowledgment was defective in any respect.

Any person claiming adversely to such instrument, if not already barred by limitation or otherwise, may, at any
time within twenty-one years after the time of recording such instrument, bring proceedings to contest the effect of such
instrument.

This section does not affect any suit brought prior to November 9, 1959 in which the validity of the acknowl-
edgment of any such instrument is drawn in question.

HISTORY:
111 v 41; GC § 8516-1; Bureau of Code Revision, 10-1-53; 128 v 120 (Eff 11-9-59); 129 v 582 (941). Eff 1-10-61.
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§ 5301.071. Validity of instruments

No instrument conveying real property, or any interest in real property, and of record in the office of the county re-
corder of the county within this state in which that real property is situated shall be considered defective nor shall the
validity of that conveyance be affected because of any of the following:

(A) The dower interest of the spouse of any grantor was not specifically released, but that spouse executed the
instrument in the manner provided in section 5301.01 of the Revised Code.

(B) The officer taking the acknowledgment of the instrument having an official seal did not affix that seal to the
certificate of acknowledgment.

(C) The certificate of acknowledgment is not on the same sheet of paper as the instrument.

(D) The executor, administrator, guardian, assignee, or trustee making the instrument signed or acknowledged
the same individually instead of in a representative or official capacity.

(E) (1) The grantor or grantee of the instrument is a trust rather than the trustee or trustees of the trust if the trust
named as grantor or grantee has been duly created under the laws of the state of its existence at the time of the convey-
ance and a memorandum of trust that complies with section 5301.255 of the Revised Code and contains a description of
the real property conveyed by that instrument is recorded in the office of the county recorder in which the instrument of
conveyance is recorded. Upon compliance with division (E)(1) of this section, a conveyance to a trust shall be consid-
ered to be a conveyance to the trustee or trustees of the trust in furtherance of the manifest intention of the parties.

(2) Except as otherwise provided in division (E)(2) of this section, division (E)(1) of this section shall be
given retroactive effect to the fullest extent permitted under section 28 of Article II, Ohio Constitution. Division (E)of
this section shall not be given retroactive or curative effect if to do so would invalidate or supersede any instrument that
conveys real property, or any interest in the real property, recorded in the office of the county recorder in which that real
property is situated prior to the date of recording of a curative memorandum of trust or the effective date of this section,
whichever event occurs later.

HISTORY:
128 v 120. Eff 11-9-59; 2011 SB 117, § 1, eff. Mar. 22, 2012.
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§ 5301.47. Definitions

As used in sections 5301.47 to 5301.56, inclusive, of the Revised Code:

(A) "Marketable record title" means a title of record, as indicated in section 5301.48 of the Revised Code,
which operates to extinguish such interests and claims, existing prior to the effective date of the root of title, as are stat-
ed in section 5301.50 of the Revised Code.

(B) "Records" includes probate and other official public records, as well as records in the office of the recorder
of the county in which all or part of the land is situate.

(C) "Recording,"” when applied to the official public records of the probate or other court, includes filing.

(D) "Person dealing with land" includes a purchaser of any estate or interest therein, a mortgagee, a levying or
attaching creditor, a land contract vendee, or any other person seeking to acquire an estate or interest therein, or impose
a lien thereon.

(E) "Root of title" means that conveyance or other title transaction in the chain of title of a person, purporting to
create the interest claimed by such person, upon which he relies as a basis for the marketability of his title, and which
was the most recent to be recorded as of a date forty years prior to the time when marketability is being determined. The
effective date of the "root of title" is the date on which it is recorded.

(F) "Title transaction" means any transaction affecting title to any interest in land, including title by will or de-
scent, title by tax deed, or by trustee's, assignee’s, guardian's, executor's, admirtistrator's, or sheriff's deed, or decree of
any court, as well as warranty deed, quit claim deed, or mortgage.

HISTORY:
129 v 1040. Eff 9-29-61.
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§ 5301.09. Leases of natural gas and oil lands to be recorded; address of lessor and lessee; release

All leases, licenses, and assignments thereof, or of any interest therein, given or made concerning lands or tene-
ments in this state, by which any right is granted to operate or to sink or drill wells thereon for natural gas and petrole-
um or either, or pertaining thereto, shall be filed for record and recorded in such lease record without delay, and shall
not be removed until recorded. No such lease or assignment thereof shall be accepted for record after September 24,
1963 unless it contains the mailing address of both the lessor and lessee or assignee. If the county in which the land
subject to any such lease is located maintains permanent parcel numbers or sectional indexes pursuant to section 317.20
of the Revised Code, no such lease shall be accepted for record after December 31, 1984, unless it contains the applica-
ble permanent parcel number and the information required by section 317.20 of the Revised Code to index such lease in
the sectional indexes; and, in the event any such lease recorded after December 31, 1984, is subsequently assigned in
whole or in part, and the county in which the land subject thereto is located maintains records by microfilm or other
microphotographic process, the assignment shall contain the same descriptive information required to be included in the
original lease by this sentence, but the omission of the information required by this section does not affect the validity
of any lease. Whenever any such lease is forfeited for failure of the lessee, his successors or assigns to abide by specifi-
cally described covenants provided for in the lease, or because the term of the lease has expired, the lessee, his succes-
sors or assigns, shall have such lease released of record in the county where such land is situated without cost to the
owner thereof.

No such lease or license is valid until it is filed for record, except as between the parties thereto, unless the person
claiming thereunder is in actual and open possession.

HISTORY:

RS § 4112a; 85 v 179; GC §§ 8518, 8519; Bureau of Code Revision, 10-1-53; 125 v 903 (Eff 10-1-53); 130 v 1241
(Eff 9-24-63); 130 v Pt2, 258 (Eff 12-16-64); 140 v H 186. Eff 9-20-84.
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