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STATEMENT OF INTEREST OF AMICI CURIAE

Collectively, amici curiae are individuals from five families holding record title to more
than one thousand acres of severed oil and gas mineral interests located in the heart of Ohio's
Marcellus and Uticé. Shale plays—namely, Guernsey, Belmont, and Noble Counties. More
specifically, amici curiae include individuals from the following families: (i) the Noon family;'
(ii) the Shepherd family;® (iii) the Doudna family;® (iv) the Kinney family;* and (v) the Greegor
family.” All have roots in eastern Ohio dating back to at least the early twentieth century, and
many dating back to the nineteenth century.

Perhaps more importantly, amici curiae are the named defendants in active litigation
matters involving the Ohio Dormant Minerals Act, R.C. 5301.56 (the "DMA")—specifically, the
debate over the applicability of the 1989 or 2006 versions of the DMA. In each of those lawsuits

(which are specifically set forth below), amici curiae have vigorously argued against the

! The Noon Family is represented by Patricia J. Shondrick-Nau, Executrix of the Estate of John
R. Noon, and Successor Trustee of the John R. Noon Trust.

2 The Shepherd Family includes the following heirs of the original three holders of the severed
mineral interest: Barbara Shepherd, Marion L. Shepherd as Executor of the Estate of Joseph T.
Shepherd, David Shepherd, Scott Whitacre, Susan L. Spencer, Steve Whitacre, Samuel J.
Whitacre, Ralph E. Earliwine, James K. Earliwine, Rhonda K. Earliwine, Donley Williams,
Mary E. Taylor, Cathy Jo Yontz, Carol W. Talley, Karen Stubbs, Pamela Skelly (deceased as of
July 3, 2013), David Huisman, Debbie K. Allen (deceased as of September 22, 2013), Mark
Phillips, Brian Phillips, Liana L. Phillips Yoder, Sallie S. Shepherd, John Mauersberger, George
Mauersberger, Gwen C. Lewis, Wayne L. Shepherd, Brent M. Moser, Barrett D. Moser, and
Kaye Anderson Hall.

3 The current members of the Doudna Family owning the severed mineral interests include:
Harold E. Doudna, Robert J. Doudna, Phillip D. Doudna, Eli Rebich, Monty J. Merecka, Vicky
Rolf, Justin J. Merecka, Charles A. Merecka, and Lory Merecka Shelton.

* The Kinney Family includes: Virginia Lee Kinney, Royce B. Kinney, and The Virginia Fenton
Groves Trust, Dated June 29, 1984 c¢/o Vicki L. Burke, Trust Officer for Unity National Bank, A
Division of Park National Bank, Trustee.

> The Greegor Family includes: Gary F. Greegor, Reba L. Greegor, Alan R. Greegor, Gloria Jean
Greegor, Betty M. Wilson, Rae J. Abels, James R. Abels, David L. Lagle, Patricia L. Lagle,
Nicholas J. Savage, Lynn A. Savage, Carl A. Lagle, Richard M. Lagle, and Tonya G. Lagle.
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applicability of the 1989 version of the DMA, and in support of their 'constitutionally—protected
private property rights to the severed oil and gas mineral interests. Those various litigation
matters include cases currently pending before this Court (Walker v. Shondrick-Nau, Supreme
Court of Ohio Case No. 2014-0803, appeal accepted on September 3, 2014);° the Seventh
District Court of Appeals (Tribett v. Shepherd, 7Tth Dist. Case No. 13-BE-22, 2014-Ohio-4320);
the Belmont County Court of Common Pleas (Captina Creek Preserve, Ltd. v. Doudna, Case No.
13 CV 0318, and Miller v. Kinney, Case No. 14-CV-178, stayed pending this Court's decision in
this case and Walker v. Shondrick-Nau); the Guernsey County Court of Common Pleas (The
Weekender, Ltd. v. Greegor, Case No. 13-0G-000224); and the Noble County Court of Common
Pleas (Riski v. Shondrick-Nau, Case No. 2014-0066).

In each of these matters, amici curiae raised (and strongly supported) the position of the
Respondents in this case—namely, that: (i) after June 30, 2006, the only applicable version of the
DMA is the 2006 version; and (ii) the 1989 version of the DMA is not "self-executing” or
"automatic."’ As a result, amici curiae opine solely on the first certified question before the
Court.

STATEMENT OF THE FACTS

Amici curiae adopt the statement of facts set forth in the Opinion and Order from the
Southern District of Ohio in this case, a copy of which was filed with this Court on May 16,
2014. For the convenience of the Court, however, amici curiae highlight the facts pertinent to

this brief.

% Three of the issues accepted by this Court in Walker v. Shondrick-Nau, Supreme Court of Ohio
Case No. 2014-0803 (Propositions of Law No. I, II, and III), involve nearly identical issues to
those being briefed here.

7 See Preliminary Memorandum of Respondents, at 7-10.
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This action involves a dispute over the ownership of the subsurface oil, gas, and other
minerals underlying approximately 164.48 acres of real property located in Harrison
County, Ohio (the "Property™).

On July 2, 1959, The North American Coal Corporation conveyed the Property by
deed to Orelen H. Corban and Hans D. Corban, but reserved to itself, and its
successors and assigns, the rights to the oil, gas, and other minerals underlying the
Property (the "Severance Deed").

On or about January 30, 1974, The North American Coal Corporation (as lessor)
entered into an oil and gas lease with National Petroleum Corporation (as lessee)
covering the Property, which was recorded on February 6, 1974 with the Harrison
County Recorder in Volume 53, Page 667 (the "1974 Lease").

There was no development of the oil and gas mineral rights underlying the Property
by virtue of the 1974 Lease.

On or about January 16, 1984, The North American Coal Corporation (as lessor)
entered into an oil and gas lease with C.E. Beck (as lessor) covering the Property,
which was subsequently recorded with the Harrison County Recorder (the "1984
Lease").

There was no development of the oil and gas mineral rights underlying the Property
by virtue of the 1984 Lease.

On or about November 24, 2008, Bellaire Corporation (the successor-in-interest to
The North American Coal Corporation) transferred its interest in the Property to
Defendant North American Coal Royalty Company ("North American Royalty") by
quit-claim deed recorded in Harrison County.

On or about January 28, 2009, North American Royalty (as lessor) entered into an oil
and gas lease with Mountaineer Natural Gas Company (as lessee) covering the
Property, which was recorded in Harrison County (the "2009 Lease").

In December 2010 a well was drilled pursuant to the 2009 Lease. The well was
completed in March 2011 and commenced production in June 2011.

At no time did the Petitioner (as the surface owner of the Property) attempt to utilize
the 2006 version of the DMA.



ARGUMENT IN SUPPORT OF RESPONDENTS
REGARDING THE FIRST CERTIFIED QUESTION

This amicus brief focuses solely on the first question certified to this Court by the
Southern District of Ohio:
Does the 2006 version or the 1989 version of the ODMA apply to claims
asserted after 2006 alleging that the rights to oil, gas, and other minerals

automatically vested in the surface land holder prior to the 2006
amendments as a result of abandonment?

By way of background, the General Assembly enacted the original (and now superseded)
version of the DMA in 1989. Although designed to provide a surface owner with the
opportunity to acquire title to previously-severed mineral rights that remained "dormant" for a
20-year time period, the 1989 version of the DMA proved to be fatally flawed. Specifically, the
1989 version of the DMA: (i) failed to specify a mechanism for determining the applicable 20-
year look-back period; and (ii) proved impractical and unworkable due to ambiguity regarding
whether it provided for "automatic" abandonment of mineral interests without any due process
protections being offered to the sexrefed mineral interest owner(s). See, e.g., FEisenbarth v.
Reusser, 7th Dist. Monroe No. 13 MO 10, 2014-Ohio-3792, 4 108 (DeGenaro, P.J., concurring in
judgment only) (citing H.B. 288 Rep. Mark Wagoner, Sponsor Testimony before the Ohio House
Public Utilities Committee).

As a result, the DMA was substantially rewritten in 2006 to require a surface owner to
follow a multi-step procedure, replete with fundamental due process protections, in order to
regain ownership of previously-severed mineral interests. As the Seventh District Court of
Appeals noted in Walker v. Noon, however: "the Ohio Supreme Court has yet to address the
issue of when [if ever] to apply the 1989 version of R.C. 5301.56 and when to apply the 2006
version." 7th Dist. Noble No. 13 NO 402; 2014-Ohio-1499, § 35. The result has been that

surface and mineral owners (such as amici curiae) are left with no choice but to litigate the issue
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in Ohio's courts. The issue is now squarely before this Court. And, for the reasons set forth
below, the 2006 version of the DMA is the only version to be applied after June 30, 2006
because the 1989 version of the DMA was not "self-executing."”

A. The Answer to the First Certified Question Depends on Whether a Surface Owner

Was Required to Take Legal Action to Establish Abandonment Under the 1989
Version of the DMA Prior to June 30, 2006.

While Petitioner asserts that the retroactive application of the 2006 version of the DMA
to his claim would unconstitutionally destroy his vested rights, the Court need not even reach
that question. Instead, the answer to the first certified question is conclusively established by a
determination as to whether the Petitioner (and other surface owners) had to take legal action to
establish abandonment under the 1989 version of the DMA prior to June 30, 2006.

If the 1989 version of the DMA did not require legal implementation, and is deemed
"self-executing," the rights to severed mineral interests vested in surface owners on a date prior
to June 30, 2006.° Once the merger of the surface and mineral estates occurs, there would be no
use for, or application of, the 2006 version of the DMA because there would no longer a severed
ﬁineral interest to abandon.

On the other hand, if the 1989 version of the DMA is not "self-executing," then surface
owners must have implemented its abandonment claim under the 1989 version of the DMA

10

while it remained a valid law.”” In other words, to establish a mineral interest as "deemed

8 For purposes of this amicus brief, the date of June 30 2006 shall refer to the effective date of
1he 2006 version of the DMA.

? Of course, if the 1989 version of the DMA was "self-executing," it still operated to vest rights
in the surface owner only in the absence of a savings event. R.C. 5301.56(B) (eff. March 22,
1989). Ascertaining whether a savings event occurred under the 1989 version, however, would
merely constitute the application of the 1989 version of the DMA to a disputed claim.

10 Moreover, if it was determined, under Petitioner's construction of the law, that a savings event
precluded vesting in a surface owner prior to June 30, 2006, but a period of 20 years of nonuse
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abandoned and vested in the owner of the surface" under the 1989 version of the DMA, the
surface owner must have taken some legal action to establish abandonment prior to June 30,
2006. 1If the surface owner took no such action prior to that date, then: (i) record title to the
mineral interest remains—as before—with the mineral interest owner; and (i) only the 2006
version of the DMA (the version of the statute in effect when the surface owner's claim is being
made) can be used to obtain relief. See Landgrafv. USI Film Prods., 511 U.S. 244, 273 (1994)
(explaining that a court should "apply the law in effect at the time it renders the decision,' . ..
even though that law was enacted after the events that gave rise to the suit," quoting Bradley v.
School Bd. of Richmond, 416 U.S. 696, 711 (1974)); see also Criss v. Springfield Twp., 9th Dist.
Summit Nos. 13262, 13271, 1989 Ohio App. LEXIS 2699, 25 (July 25, 1989).

As set forth below, this is the most sensible construction of the 1989 version of the DMA.

B. The 1989 Version of the DMA Is Not ""Self-Executing."

Ascertaining the General Assembly's intent at the time of the enactment of the 1989
version of the DMA is the primary objective of any court interpreting its provisions. See Henry
v. Cent. Naitl. Bank, 16 Ohio St.2d 16, 242 N.E.2d 342 (1968), paragraph 2 of the syllabus
(holding tﬁat "[t]he primary purpose of the judiciary in the interpretation or construction of
statutes is to give effect to the intention of the General Assembly, as gathered from the
provisions enacted, by the application of well settled rules of interpretation, the ultimate function
being to ascertain the legislative will™).

When a statute is ambiguous, however, the "court is charged with construing the

language in a manner that reflects the intent of the General Assembly." Clark v. Scarpelli, 91

passed following that savings event, concluding affer June 30, 2006, then only the 2006 version
of the DMA applies. This would be true because no complete, 20-year period of dormancy or
nonuse would have passed before the 2006 amendments took effect.
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Ohio St.3d 271, 274, 744 N.E.2d 719 (2001) (defining ambiguous to mean "subject to more than
one reasonable interpretation"). More specifically, "where a statute is found to be subject to
various interpretations, a court called upon to interpret its provisions may invoke rules of
statutory construction in order to arrive at legislative intent." Cline v. Ohio Bur. of Motor
Vehicles, 61 Ohio St.3d 93, 96, 573 N.E.2d 77 (1991), citing Meeks v. Papadopulos, 62 Ohio
St.2d 187,190, 16 0.0.3d 212, 404 N.E.2d 159 (1980).

The "ambiguity of the 1989 version of the ODMA is readily apparent." FEisenbarih,
2014-Ohio-3792, at 9 65 (DeGenaro, P.J., concurring in judgment only). Practitioners in every
DMA case, trial courts,'' and appellate judges (in the same appellate district),'” have advanced
competing interpretations of the 1989 vervsion of the DMA (including as to whether the Act is
"self-executing," and what 20-year look-back period applies). Even the General Assembly itself
recognized the inherent ambiguity in the statute during the legislative process surrounding the
enactment of the 2006 version of the DMA: "Unfortunately, Ohio's Dormant Mineral Statute has
seldom been used, in large measure because the statute did not clearly define when a mineral
interest became abandoned and exactly how the process to reunite the mineral ownership with

the surface ownership was to be accomplished. House Bill 288 removes the ambiguity in the

" Compare Dahigren v. Brown Farm Properties, LLC, Carroll C.P. No. 13CVH27445 (Nov. 5,
2013), and M&H Partnership v. Hines, Harrison C.P. No. CVH-2012-0059 (Jan. 14, 2014), with
Wendt v. Dickerson, Tuscarawas C.P. No. 2012 CV 02 0135 (Feb. 21, 2013), Walker v. Noon,
Noble C.P. No. 212-0098 (Mar. 20, 2013), Marty v. Dennis, Monroe C.P. No. 2012-203 (Apr.
11, 2013), Eisenbarth v. Reusser, Monroe C.P. No. 2012-292 (June 6, 2013), Shannon v.
Householder, Jefferson C.P. No. 12CV226 (July 17, 2013), Tribett v. Shepherd, Belmont C.P.
No. 12-CV-180 (July 22, 2013), Taylor v. Crosby, Belmont C.P. No. 11 CV 472 (Sept. 16,
2013), Hendershot v. Kormer, Belmont C.P. No. 12-CV-453 (Oct. 28, 2013), Swartz v.
Householder, Jefferson C.P. No. 12CV328 (July 17, 2013), and Blackstone v. Moore, Monroe
C.P. No. 2012-166 (Jan. 22, 2014).

"> See Eisenbarth v. Reusser, 7Tth Dist. Monroe No. 13 MO 10, 2014-Ohio-3792, 99 65-72
(DeGenaro, P.J., concurring in judgment only) (strongly disagreeing with Judge Vukovich and
Judge Donofrio regarding the applicability of the 1989 version of the DMA).
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existing statute." (Emphasis added.) Eisenbarth, 2014-Ohio-3792, at § 108 (DeGenaro, P.J.,
concurring in judgment only), quoting H.B. 288 Rep. Mark Wagoner, Sponsor Testimony before
the Ohio House Public Utilities Committee.

As a result of the ambiguity in the language of the 1989 version of the DMA, this Court
must go beyond the mere text of the statute, and focus on other means of determining what
interpretation best effectuates the intent behind the 1989 version of the DMA. Specifically, R.C.
1.49 states that this Court, "in determining the intention of the legislature, may consider among
other matters: (A) The object sought to be attained; (B) The circumstances under which the
statute was enacted; (C) The legislative history; (D) The common law or former statutory
provisions, including laws upon the same or similar subjects; (E) The consequences of a
particular construction; (F) The administrative construction of the statute.”

As set forth below, taking into account all of the relevant factors leads to the inescapable
conclusion that the 1989 version of the DMA was not intended to be "self-executing." Rather,
the only rational construction of the statute is that it required a surface owner to take legal action
under the 1989 version of the DMA while it remained in effect.

1. Amicl's interpretation is most consistent with the express purpose of the
DMA.

Amici's interpretation best—indeed uniquely—effectuates the General Assembly's stated
objectives of the DMA itself. The very purpose of the DMA is expressly set forth in R.C.
5301.55, which statés, in relevant part: "Sections 5301.47 to 5301.56, inclusive, of the Revised
Code, shall be liberally construed to effect the legislative purpose of simplifying and facilitating
land title transactions by allowing persons to rely on a record chain of title as described in
section 5301.48 of the Revised Code." (Emphasis added.) In essence, this provision uniquely

expresses the "object[s] sought to be attained" by the DMA-—namely, to (i) simplify and
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facilitate real property transactions, and (ii) allow persons to rely on the record chain of title.
According to the General Assembly itself, any interpretation of the 1989 version of the DMA—
even if it has to be "liberally construed" to resolve ambiguity—must "effect th[is] legislative
purpose[.]" See R.C. 5301.55.

The Petitioner's theory of "self-executing" divestiture, however, severely frustrates these
objectives. In fact, interpreting the 1989 version of the DMA to divest mineral interest owners of
their constitutionally protected private property rights without any action or legal notice directly
contravenes the legislative intent because it (i) complicates transactions involving the oil and gas
mineral rights, and (ii) undercuts the public's ability to rely on the record chain of title.

The first problem with the Petitioner's interpretation would be that no one could actually
ascertain from the record chain of title whether the statute actually operated in a self-executing
manner to abandon mineral rights. The reason is simple—a number of the "savings events" set
forth in R.C. 5301.56 can only be determined by looking outside of the record chain of title. For
example:

e Establishing that there has not been "actual production or withdrawal of [the]
minerals" and that a "drilling or mining permit" was not "issued to the holder" of
the severed mineral interest would require detailed research at the Ohio
Department of Natural Resources, Division of Oil and Gas Resources
Management ("ODNR"), testimony from the appropriate person at ODNR and/or
an actual site walk of the property in question. See R.C. 5301.56(c)(ii) (eff.
March 22, 1989).

e Proving that the mineral rights have not been "used in underground gas storage"
would require detailed discussions with the relevant natural gas distribution
company, ODNR, the Public Utilities Commission of Ohio, and/or the Federal

Energy Regulatory Commission, as well as testimony from the appropriate
person(s). See R.C. 5301.56(c)(iii) (eft. March 22, 1989).

This very problem was noted by the National Conference of Commissioners on Uniform State
Laws in the prefatory note to its Uniform Dormant Mineral Interests Act (the "UDMIA"), which

the 1989 version of the DMA was modeled in part on. The UDMIA specifically noted certain
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downsides to "nonuse" statutory schemes (as employed in the 1989 version of the DMA), and
emphasized "recording” as a "key element" of any dormant mineral act. Specifically, the
UDMIA stated:

A number of statutes have made nonuse of a mineral interest for a term of
years, e.g., 20 years, the basis for termination of the mineral interest. . . .

The nonuse scheme has advantages and disadvantages.... Its major
drawbacks are that it requires resort to facts outside the record and it
requires a judicial proceeding to determine the fact of nonuse. . . .
(Emphasis added.) Uniform Dormant Mineral Interests Act, Prefatory Note 2-3 (1986) (a copy
of the UDMIA is attached hereto as Appendix A-1). As a result, the "self-executing"
interpretation of the 1989 version of the DMA directly contradicts the essential objective of the
DMA, allowing persons to rely on record chain of title. See R.C. 5301.55.

The second problem of interpreting the 1989 version of the DMA as "self-executing”
would be that hundreds, if not thousands, of severed mineral interests would be "vested" in
surface owners as of March 22, 1992, without anything—not one document—in the public
record establishing such abandonment. Abstractors, title examiners, and title attorneys are
appropriately taught to rely on the documents in the courthouse in the record chain of title. But
under the Petitioner's theory of divestiture, which requires no legal action or implementation, the
record chain of title is rendered all but meaningless. This interpretation of the 1989 version of
the DMA cannot prevail because it directly contradicts both of the DMA's express objectives.
See R.C. 5301.55. |

Finally, under the "self-executing" theory of abandonment, numerous active oil and gas
leases with severed mineral rights owners across the state (as well as the extraction operations

conducted under those leases) would be vulnerable to challenges brought under the 1989 version

of the DMA. If allowed to proceed, surface owners in such lawsuits could continue to assert that
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at some unknown date in the past, the severed mineral interests merged with the surface estate.
An energy company embarking on a complex and expensive development operation could never
definitively ascertain whether it had leased with the true mineral holder. This constant, unending
threat would place (and has placed) a permanent cloud over the productive development of
- properly-recorded severed mineral interests. This is not the outcome desired by the Ohio
General Assembly—indeed, to the contrary, the General Assembly expressly stated that the 1989
version of the DMA should be "liberally construed” to (i) simplify and facilitate real property
transactions, and (ii) allow persons to rely on record chain of title. See R.C. 5301.55.

2. Amicl's interpretation is cousistent with the legislative history behind the
DMA.

The legislative history surrounding the 1989 version of the DMA (although sparse) also
supports amici's interpretation. Indeed, neither the text of the 1989 version of the DMA (as
introduced or enacted) nor the legislative service commission's analyses of the 1989 version of
the DMA indicate that the 1989 version of the DMA was intended to be "self-executing” or
"automatic.""?

Further, Judge DeGenaro recently opined: "By virtue of the 2006 ODMA, we have the
rare benefit of the General Assembly's statement of its intent with respect to the ambiguous
language of the 1989 ODMA. That alone dictates that the 1989 version is no longer controlling;
to decide otherwise makes the enactment of the 2006 ODMA meaningless." Eisenbarth, 2014-

Ohio-3792, at 965 (DeGenaro, P.J., concurring in judgment only). Elaborating on this

sentiment, Judge DeGenaro even more recently noted:

13 See Analysis of Sub. S.B. 223 (As Reported by H. Civil & Commercial Law), 1989; Analysis of
Sub. S.B. 223 (4s Reported by S. Judiciary), 1989. Copies of these analyses are attached hereto
as Appendices A-21 and A-25, respectively.
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The timing of the enactment of both versions of the ODMA has presented Ohio's

judiciary with a rare opportunity; virtually every case involving the statute has

been filed affer the amendments to the ambiguous statute have been enacted.

Instead of engaging in the typical exercise of divining legislative intent by reading

the proverbial tea leaves, the General Assembly has provided us with a billboard

of the meaning of these terms by virtue of sponsor testimony and Legislative

Services' analysis of the 2006 ODMA, let alone the express statutory language of

R.C. 5301.56 the General Assembly enacted.
Tribett v. Shepherd, Tth Dist. Case No. 13-BE-22, 2014-Ohio-4320, 9 129 (DeGenaro, P.J.,
concurring in judgment only).

As a result, the legislative history of the 1989 version of the DMA supports amici's
. 14
nterpretation.

3. Amici's interpretation is the only one that is consistent with Ohio's common
law, including rules governing the interpretation of forfeiture statutes.

"An individual's vested right—created by common law or statute—has been generally
defined by the Ohio Supreme Court as being in essence a property right, which is to be
recognized and protected by the state from arbitrary deprivation." FEisenbarth, 2014-Ohio-3792,
at § 78 (DeGenaro, P.J., concurring in judgment only). See also State ex rel. Jordan v. Indus.
Comm., 120 Ohio St.3d 412, 413-414, 900 N.E.2d 150 (2008) (defining a vested right as "one
that 'so completely and definitely belongs to a person that it cannot be impaired or taken away
without the person's consent," quoting Harden v. Ohio Atty. Gen., 101 Ohio St. 3d 137, 139,
2004-Ohio-382, 802 N.E.2d 1112, § 9). In the context of the DMA, a "fee simple interest—
which includes severed mineral rights—under common law 'cannot be extinguished or

abandoned by nonuse, and it is not necessary to rerecord or to maintain current property records

' It is also worth noting that Presiding Judge DeGenaro recently opined: "By virtue of the 2006
ODMA, we have the rare benefit of the General Assembly's statement of its intent with respect to
the ambiguous language of the 1989 ODMA. That alone dictates that the 1989 version is no
longer controlling; to decide otherwise makes the enactment of the 2006 ODMA meaningless."
Eisenbarth, 2014-Ohio-3792, at § 65 (DeGenaro, P.J., concurring in judgment only).
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in order to preserve an ownership interest in minerals." Eisenbarth, 2014-Ohio-3792, at ¥ 78
(DeGenaro, P.J., concurring in judgment only). Yet, interpreting the 1989 version of the DMA
to be "self-executing" unreasonably and arbitrarily divests severed mineral interest owners of
their own vest common law property rights. See, e.g., Eisenbarth, 2014-Ohio-3792, at 4 87
(DeGenaro, P.J., concurring in judgment only) (noting "[t]he interpretation of the 1989 ODMA
[as 'self-executing'] in Walker and Swarrz and adopted by the majority has resulted in a
retroactive, substantive deprivation of the [severed mineral owners'] common law vested interest
in the severed mineral rights").

Compounding matters, the Petitioner's interpretation of the 1989 version of the DMA
turns on its head the longstanding principle that courts should "favor individual property rights
when interpreting forteiture statutes." Ohio Dept. of Liquor Control v. Sons of Italy Lodge 0917,
65 Ohio St.3d 532, 534, 605 N.E.2d 368 (1992). There is no doubt that the DMA is a forfeiture
statute.

The word "forfeiture" is defined in Black's Law Dictionary 722 (9th Ed. 2009) as follows:
"1. The divestiture of property without compensation. 2. The loss of a right, privilege or
property because of a crime, breach of obligation, or neglect of duty." See also Ohio Transport,
Inc. v. Pub. Urilities Comm., 164 Ohio St. 98, 106, 128 N.E.2d 22 (1955) (noting that a
"forfeiture has been defined as a divestiture of property without compensation in consequence of
some default or act forbidden by law"). Under the Petitioner's "self-executing" theory of
abandonment, the 1989 version of the DMA results in both the "divestiture of property without
compensation,” and the loss of a vested "right" to a private "property" interest based on the
alleged "neglect of duty" of the severed mineral owner.

As a forfeiture statute, the DMA is thus subject to this Court's holdings that:
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e '"Forfeitures . . . are not favored in law or equity and statutory provisions therefor
must be strictly construed." State ex rel. Lukens v. Indus. Comm. of Ohio, 143
Ohio St. 609, 611, 56 N.E.2d 216 (1944); and

e  "Whenever possible, such statutes must be construed to avoid a forfeiture of

property,” (Emphasis added.) State v. Lilliock, 70 Ohio St.2d 23, 26, 434 N.E.2d
723 (1982), superseded on other grounds, R.C. 2933.41(C).

In light of the inherent ambiguity in the 1989 version of the DMA, and its operation as a
forfeiture statute,” the admonition to "whenever possible" find a construction that avoids a
forfeiture of rights requires adoption of amici's interpretation. Even if implying the existence of
a limited procedural obligation on surface owners were not the interpretation most consistent
with the statutory text, which it is, the mere fact that it is possible to construe its provisions that
way requires this Court to do so.

4. Interpreting the 1989 version of the DMA as "self-executing" would have
negative—and far-reaching—consequences.

a. Interpreting the 1989 version of the DMA to be 'self-executing' or
"automatic" violates the Ohio Constitution.

The critical question here is whether the surface owners' proposed interpretation of the
1989 version of the DMA violates the Ohio Constitution. This question has not been addressed
by any Ohio court and is an issue of first impression for this Court.

Surface owners (such as those filing on behalf of, or in support of, the Petitioner), and

Ohio trial courts,'® however, continue to place sole and total reliance on the United States

'3 See, e.g., Eisenbarth, 2014-Ohio-3792, at 9 82 (DeGenaro, P.J., concurring in judgment only)
("Because the 1989 ODMA did not require the holder's consent or notice, the [severed mineral
interest owners'] vested interest was taken arbitrarily and operated as a forfeiture, an especially
harsh result considering the 1989 ODMA is being applied in a case filed after that version is no
longer in effect . ...").

1 See e.g., Tribett v. Shepherd, Belmont C.P. No. 12-CV-180 (July 22, 2013) (concluding that
the 1989 version of the statute was constitutional based on the United States Supreme Court's
decision in Texaco v. Short); Taylor v. Croshy, Belmont C.P. No. 11 CV 472 (Sept. 16, 2013)
(same).
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Supreme Court's decision in Texaco v. Short, 454 U.S. 516 (1981).17 The Texaco Court,
however, did not analyze ahy state constitutional claims. Instead, the United States Supreme
Court upheld the constitutionality of Indiana's dormant mineral statute under the United States
Constitution, specifically due process, equal protection and takings claims under the Fourteenth
Amendment. Thus, the constitutional analysis under Texaco is not relevant in determining the
constitutionality of the 1989 version of the DMA under the Ohio Constitution.

As a result, this Court must answer the simple and straightforward question: Does an
interpretation of the 1989 version of the DMA as "self-executing" violate the Ohio Constitution?
The answer is yes, it violates the Ohio Constitution's prohibition on retroactive legislation in
Article I1, Section 28.

As this Court long ago explained:

Retroactive laws and retrospective application of laws have received the
near universal distrust of civilizations. English common law, as expressed
and commented upon by Bracton, Coke, Bacon and Blackstone, has fully
articulated the disdain of retroactive laws. The laws of all the states and
the federal government have reflected this same attitude.

The possibility of the unjustness of retroactive legislation led to the
development of two rules: one of statutory construction, and the other of
constitutional limitation. The rule of statutory construction operated to set
the ban against retroactivity upon laws affecting prior acts, events or
cases. However, this principle was not applied to ban all legislation
having retrospective effect. General laws of Parliament and of the King
were, under this rule of construction, considered to have only prospective
effect unless the Act expressly stated that it was to be applied
retrospectively.

it

The second rule, that of constitutional limitation, was developed first in
this country and was based upon the same principle of justice underlying

171t should also be noted that the Texaco decision was rendered by a split court (a 5-4 decision)
nearly 30 years ago when the country (in particular Ohio and the greater Appalachia region) was
not in the middle of an oil and gas boom.
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the rule of statutory construction. This principle of justice was expanded
logically from the rule of statutory construction, to "include a prohibition
against laws which commenced on the date of enactment and which
operated in futuro, but which, in doing so, divested rights, particularly
property rights, which had been vested anterior to the time of enactment of
the laws." This second rule assumed constitutional proportions at an early
state in American jurisprudence.

By its Constitution of 1851, Ohio has quite clearly adopted the above
prohibition against retroactive legislation. Section 28, Article II states
that: "The general assembly shall have no power to pass retroactive laws,
or laws impairing the obligation of contracts * * *." (Emphasis added.)
This was a much stronger prohibition than the more narrowly constructed
provision in Ohio's Constitution of 1802, Accordingly, it must be
concluded that Ohio has adopted both of the foregoing safeguards against
retrospective legislation.

(Emphasis added; citations and footnote omitted.) Van Fossen v. Babcock & Wilcox Co., 36
Ohio St.3d 100, 104-105, 522 N.E.2d 489 (1988).

In order for a retroactive law to be deemed unconstitutional, a court must first "determine
whether the General Assembly expressly intended the statute to apply retroactively." Bielat v.
Bielat, 87 Ohio St.3d 350, 353, 721 N.E.2d 28 (2000). In the context of the 1989 version of the
DMA, the General Assembly expressly intended the 1989 version of the DMA to apply
retroactively. By its very terms, the 1989 version of the Act examines a 20-year time period
prior to the enactment of the statute, with the potential effect of deeming abandoned severed
mineral rights that were created and vested long before the enactment of that statute.

Undoubtedly, the Petitioner and his supporting amici will contend that the 1989 version
of the DMA operated prospectively—primarily because there is no language in the text of the
1989 version of the DMA declaring it to operate retroactively. Yet, this ignores the longstanding
recognition of this Court that "a statute that applies prospectively may nonetheless implicate the
Retroactivity Clause." Longbottom v. Mercy Hosp. Clermont, 137 Ohio St.3d 103, 109, 2013-

Ohio-4068, 998 N.E.2d 419, § 24. As this Court has recognized, "the constitutional limitation
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against retroactive laws "include[s] a prohibition against laws which commenced on the date of
enactment and which operated in futuro, but which, in doing so, divested rights, particularly
property rights, which had been vested anterior to the time of enactment of the laws." Tobacco
Use Prevention & Control Found. Bd. of Trustees v. Boyce, 127 Ohio St.3d 511, 2010-Ohio-
6207, 941 N.E.2d 745, 4 148 Asa result, no matter how one looks at it, the 1989 version of the
DMA operates retroactively.

Because the General Assembly did intend the 1989 version of the DMA to operate
retroactively, then the court must determine "whether the statute is [1] substantive, rendering it
unconstitutionally retroactive” or merely [2] "remedial and curative" and therefore comporting
with the Ohio Constitution, even if it applies retroactively. Id. A statute is substantive—and
unconstitutionally retroactive—where it "impairs vested rights, affects an accrued substantive
right, or imposes new or additional burdens, duties, obligations, or liabilities to a past
transaction." Bd. of Edn. of the Cincinnati School Dist. v. Hamilton Cty. Bd. of Revision, 91
Ohio St. 3d 308, 316, 744 N.E.2d 751 (2000). Thus, "a statute that retroactively creates a new
right is unconstitutionally retroactive if, and only if, it also impairs a vested right or creates some
new obligation or burden as well." Id.

The 1989 version of the DMA is undoubtedly substantive because it "impairs vested
rights ... or imposes new or additional burdens, duties, obligations, or liabilities to a past
transaction." Hamilton Cty. Bd. of Revision, 91 Ohio St. 3d at 316, 744 N.E.2d 751. In fact,
interpreting the 1989 version of the DMA as "self-executing” or "automatic" does both: (i) it
impairs (and takes away and gives to another) the vested rights of severed mineral interst owners

across the State of Ohio; and (ii) it imposes new burdens, duties and obligations on the severed

'8 Interestingly, the Petitioner cites to and acknowledges this language on page 18 of its brief.
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mineral inferest owner (e.g., requiring the filing of a preservation affidavit during the three-year
grace period).

As a result, the Petitionet's interpretation of the 1989 version of the DMA violates the
Ohio Constitution, specifically Article II, Section 28.

b. Interpreting the 1989 version of the DMA to be "self-executing" fails
to give effect to the entirety of R.C. 5301.56(B)(1).

The 1989 version of the DMA provided that a severed mineral interest "shall be deemed
abandoned and vest in the owner of the surface, if ﬁone of [eight (8) statutory "savings events"]
applies . . . [w]ithin the preceding twenty years . ..." R.C. 5301.56(B)(1), (B)(1)(c) (eff. March
22, 1989). This language gives rise to two interrelated questions, the answer to which support
amici's interpretation

The first question is: Who determines whether the statutory "savings events" apply? For
Petitioner's interpretation to prevail, this Court would have to conclude that the General
Assembly intended surface owners to self-servingly determine that the statutory savings events
do not apply, and "deem" the mineral rights to have "vested" (in himself). But, this makes little
sense. The only entity qualified to make these determinations is a court of law. A surface owner
cannot cause the mineral rights to vest in himself simply by determining, without a legal
judgment, that none of those eight savings events occurred. Instead, the text of the 1989 version
of the DMA suggests that the surface owner needed to take formal legal action while the 1989
version of the DMA remained in effect.

This conclusion bears itself out in answering the second, but interrelated question:
Preceding what? Unlike the 2006 version of the DMA, which specifies that the 20-year look-
back period begins on the "date on which notice is served or published," R.C. 5301.56(B)(3), the

1989 version did not specify the starting point for its 20-year look-back period. Instead, as noted
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above, the 1989 version of the DMA provided that a severed mineral interest "shall be deemed
abandoned and vest in the owner of the surface" if certain statutory savings events did not occur
"[wlithin the preceding twenty years." R.C. 5301.56(B)(1) (eff. March 22, 1989). The statute,
however, failed to answer the fundamental question: Preceding what?

As a result of this ambiguity, three different and competing answers emerged. In fact,
each answer was contemplated in a 2006 report issued by the Ohio State Bar Association: "the
original statute [the 1989 version of the DMA] provided for the lapse to occur if no specified
activities took place within 'the preceding twenty years.! Questions arose as to whether that
language meant [i] 20 years preceding enactment of the statute, [1i] 20 years preceding
commencement on an action to obtain the minerals or [iii] any 20-year period in the chain of title
[i.e., the 'rolling' look-back]." See Ohio State Bar Association, Report of the Natural Resources
Committee,  https://www.ohiobar.org/NewsAndPublications/SpecialReports/Pages/StaticPage-
313.aspx (accessed September 30, 2014). As set forth below, the best and most textually sound
interpretation is that the look-back period is calculated from the date the surface owner takes
legal action to declare the mineral interest vested in the surface owner.

The Petitioner proposes the least plausible answer to the question (the third in the 2006
OSBA report)—preceding any 20-year period in the chain of title. Better known as the "rolling"
20-year look-back theory, this interpretation allows a surface owner to "pick any date that exists
between March 22, 1989 and June 30, 2006 and then look back 20 years from that date."
Eisenbarth, 2014-Ohio-3792, at §39. In essence, with the benefit of hindsight, the surface
owner gets to choose whatever 20-year period is most beneficial to the surface owner. The‘
Seventh District Court of Appeals, however, recently rejected the use of the rolling look-back

period as being arbitrary and unreasonable. Eisenbarth, 2014-Ohio-3792, at 49 33-51 ; see id. at
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9 123 (DeGenaro, P.J., concurring in judgment only) (noting that the "arbitrary selection of some
random date to put a savings event outside the 20-year look back period is so violative of due
process it does not warrant further discussion").

Just as importantly, this interpretation uniquely reads the word "preceding" completely
out of the text. To wit, the 2006 OSBA report noted that: "Questions arose as to whether that
language meant [i] 20 years preceding enactment of the statute, [ii] 20 years preceding
commencement on an action to obtain the minerals or [iii] any 20-year period in the chain of
title." (Emphasis added.) Ohio State Bar Association, Report of the Natural Resources
Committee,  https://www.ohiobar.org/NewsAndPublications/SpecialReports/Pages/StaticPage-
313.aspx (accessed September 30, 2014). For these reasons, the "rolling" look back period must
be rejected.

The first answer above centers on the effective date of the 1989 version of the DMA (or
March 22, 1989), and proposes a fixed 20-year look-back period running from March 22, 1969
through March 22, 1989. In essence, only those mineral interests which already were dormant
for at least 20 years as of the effective date of the 1989 version of the DMA would be deemed
abandoned and vested in the surface owner (assuming the mineral interest owners failed to take
advantage of the three-year grace period).

While a fixed look-back period has the virtue of giving meaning to the term "preceding”
(by tying it to the date of the enactment of the statute), it ignores the law's clear indication that it
was not intended to apply just once as of 1989 (or, more accurately, in 1992, at the conclusion of
the three-year grace period). As Petitioner himself notes, the 1989 law contemplated the
possibility of successive 20-year periods of nonuse. See Petitioner's Brief, at 10 (citing R.C.

5301.56(D)(1) (eff. March 22, 1989) (allowing for "successive filings of claims to preserve
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mineral interests . . . [indefinitely]")). Successive filings to preserve mineral interests would be
superfluous if the statute only provided for abandonment once, as of March 22, 1989. For these
reasons, the fixed 20-year look-back must be rejected.

The most reasonable answer among the three presented in the 2006 OSBA report (and the
answer proposed by amici) focuses on the "20 years preceding commencement on an action to
obtain the minerals" under the 1989 version of the DMA. This interpretation not only preserves
the commonsense understanding of the term "preceding" (and the indisputably backward-looking
operation of the 20-year look-back period), but gives effect to the entirety of the 1989 version of
the DMA (e.g., the contemplation of successive 20-year periods of nonuse). See Martin v. Ohio
Dept. of Human Servs., 130 Ohio App.3d 512, 522, 720 N.E.2d 576 (2d Dist. 1998) (recognizing
that "[g]enerally, a statute will be construed so as to give effect to all of its provisions"); see also
R.C. 1.47(B) ("In enacting a statute, it is présumed that . . . [t]he entire statute is intended to be
effective.").

To be sure, amici's interpretation adds words to the statute. But, so do the other
alternatives. And, as set forth in this brief, tying the start of the 20-year look-back period to the
implementation of legal action under the 1989 version of the DMA does the least violence to the
words and statutory scheme that the General Assembly actually adopted. In fact, amici's
interpretation even entitles Petitioner and other surface owners to the "arbitrary selection of some
random date" and a rolling look-back period, but simply obligated them to memorialize that date
publicly prior to June 30, 2006. |

For these reasons, only amici's interpretation gives effect to the entirety of the 1989

version of the DMA.
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c. Interpreting the 1989 version of the DMA to be "self-executing'' leads
to inequitable results.

Reading the 1989 version of the DMA to require the surface owner to take some formal
legal action in order to effectuate the vesting of the mineral rights produces the most equitable
results—in this case and the many like it.

As an initial matter, interpreting the 1989 version of the DMA as "self-executing" allows
surface owners to inequitably sit on their rights indefinitely, which runs afoul of the equitable
principles underlying the doctrine of laches. See Eisenbarth, 2014-Ohio-3792, at 990
(DeGenaro, P.J., concurring in judgment only). "Stated simply, laches is an equitable doctrine
that bars a party from asserting an action when there is an unexcused delay that prejudices the
opposing party." Gordon v. Reid, 2d Dist. Montgomery No. 25507, 2013-Ohio-3649, € 15
(citing Baker v. Chrysler, 179 Ohio App.3d 351, 361, 901 N.E.2d 875 (2d Dist. 1998). In this
case, the Petitioner (like most surface owners) did not assert or attempt to enforce any
abandonment claim during the 17 years the 1989 version of the DMA remained in effect, or at
any time prior to the filing of their lawsuit in 2013. Such total inaction on the part of the surface
owner (and its predecessors-in-interest) cannot and should not divest the Respondents of their
properly recorded, and long-vested, property rights in the oil and gas mineral estate.

Making matters worse, the Respondents in this case (like most severed mineral interest
owners) took steps necessary to both develop the severed mineral interests and/or preserve such
interests under the 2006 (and current) version of the DMA. As Ohio courts recognize, one of the
clearest forms of "material prejudice” that "necessitate[s] the application of laches" is "a change
in the defendant's posiﬁon that would not have occurred had the plaintiff not delayed in asserting
her rights." State ex rel. Donovan v. Zajac, 125 Ohio App.3d 245, 250, 708 N.E.2d 254 (11th

Dist. 1998).
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Here, the Respondents transferred their interest in the severed oil and gas mineral rights
to an entity specifically set up for the purpose of mineral development (specifically, to
Respondent North American Royalty), and subsequently entered into the 2009 Lease. Now,
those leased mineral interests are actually being developed by the other named Respondents.

Similarly, all of the amici curiae took similar steps to prepare for the current shale boom,
including: (i) filing preservation claims/affidavits under R.C. 5301.56(C) and/or (H);" (ii)
entering into oil and gas leases;*® (iii) completing appropriate title curative work in the probate
courts;*' and/or (iv) establishing a separate tax parcel number for the severed oil and gas mineral
estate with the county auditor's office.? All of these affirmative actions by the severed mineral
interest owners constitute "a change in position" that would not have occurred "but for" the
surface owners' lengthy and unreasonable delay in asserting a claim under the 1989 version of
the DMA.

As set forth above, the factors set forth in R.C. 1.49 lead to the inescapable conclusion
that the 1989 version of the DMA is not "self-executing.”

CONCLUSION

In the face of an ambiguous statute, this Court must choose the best interpretation; it

should choose amici's interpretation. Only in doing so, and rejecting the interpretation of the

¥ See Walker v. Shondrick-Nau, Sup. Ct. Ohio No. 2014-0803; The Weekender, Ltd. v. Greegor,
Guernsey C.P. No. 13-OG-000224; Miller v. Kinney, Belmont C.P. No. 14-CV-178; Captina
Creek Preserve, Ltd. v. Doudna, Belmont C.P. No. 13 CV 0318; Tribett v. Shepherd, Tth Dist.
Belmont No. 13-BE-22; Riski v. Shondrick-Nau, Sup. Ct. Ohio No. 2014-0066.

20 See Walker v. Shondrick-Nau, Sup. Ct. Ohio No. 2014-0803; The Weekender, Ltd. v. Greegor,
Guernsey C.P. No. 13-0G-000224; Miller v. Kinney, Belmont C.P. No. 14-CV-178; Captina
Creek Preserve, Ltd. v. Doudna, Belmont C.P. No. 13 CV 0318.

! See Miller v. Kinney, Belmont C.P. No. [4-CV-178.
22 See id.
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1989 version of the DMA as self-executing, will this Court achieve the overarching goal of
reasonably determining the General Assembly's intent.

Respectfully submitted,
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- of the minerals beneath the surface. Certain types of sellers,

UNIFORI! DORMANT MINERAL INTERESTS ACT
" PREPATORY NOTE < . "
) H ‘

§ . v

Nature of Mingva: Interasts _ ﬁ; e

Transagtions involving minere! interests may fake seveval
different forms. A leaze permits the:lezsse to snter the land
and remove minerals 107 a spacified period of time! whether a
lesse croates  separste Hile to the Feal estate variew from siate
to siste, A profit is sn interest in fénd that pevmits the owner
of the ptofit %T: remove mingrals; however, the profit does not
entitld t& owner 16 possexsion of Ihe land. A fes title or other
intefests In minetals msy bHe creatéd by severancs; :

.- & severence uf mineral interests, nedurs where sl or. &,
portion of mineral intereats: are cwned apart: from thg ownership
of the surfste. A severance may ocecur in one of WO ways.
First, o surface owner whio aldo-owns 2 mingral fnterelt may”

reserve all or a portlon of the wineral (hierest upon tvansfer of "

gurface, I the deed ccoveying the surface of the knd 1o
the buyaer, the seller veserves 4 mineral intevest in mmad%r,nu

such a¥ rallsoad companies, often include s ressrvation &f ~©  * -
minersl interests as v matter-of conrsedn sl geuds, e

- Second, & person who owns both the surfsce of (he land .
and & mineral ibterest. may cunvm_e;[ -all or & portion of the minarael
t]

-, intevekt to snether person. y practios {2 common in sréss

whare minsrals have been recently disgovered, brestse twany
landowners wish to fapitalize immediataly on the speculative vaine
of the aubwms rlghtt.i.v . ’ IR
Severed mineval- interesty mgy be owned in the.seme
‘manner as the surface-of the land, that is; in fee eimpie, In
some {nrisdjetiens, however, an oll and gas right (a5 oppesed to
an-interest in nonfugacious minerals) 1s @ NOPOSBENSOrY interess
{an invgrporeal hareditument). e -

E B ¢ K Lo
Potentinl Problems Relating to Dormant Minepal Interests L

Dormant miners! interwsts in general, end severed mineral

.Anterusts In particular, may prepent difficulties i the owner of

the inreres! is wiseing or v, Dnder the somoon law, & .
fee simple interest in land cannot be extinguished or abandoned
By nontuse, and it is not necevsary to rerscord or to msintain
current property records In order to presaive a5 ownership
interest in minérats. Thus, it Is possible that the only decumierit
appearing in the public record.miy be the document mitielly
oreating the minasal interest. - Subsequent mineral owners, such
a8 the helrs of the original miners] owner, mey be wicsncernad
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about. an apparently: valuelose minerai intérest ahd msY. not even
be aware of it; hence their int ts ey not sppesr of record,
Ay

If winersl owners dre wissing or unknown, it may create

‘ th!e’ms for anyone interested -in exploring or mining, becsuse

t may be difffcolt or impossible to obtain rights to develsp the
minerals. An exploration or mining company may be lable to the
nissing or ynkbown owners if exploration or mining ‘proceads
without proper. leases. Sutfice owners are also concerped with
the ownecehip -of the minerals Beuesth their property. A wbnessl
interest includes the right of reszanabile entry on the gurface for
purpuses of miners! extraetion; this gen effactively preciuda
development of the supface and constitutes a significsnt

. Impeirment. of marketability,

On the other hand, the ownser of & dormant minersl  « '
Interest-is not motivated to develop tha minersls: since
undevelopiod righta may not he taxed and mey not.be subject to

‘ loss through adverse poseestion by wurface ocetpancy. The

greatest ‘valus of u doroant winerel interest to the minersl owner
way be its effectual impairment of the surface eatate; which mey
have hold-up vilug when & person gesks to asgemble sn '
unencomberad fes, Even if one cwner of g dormant mireral

" nigrest ta willing t6 repquish the imterest for & ressonghle .

price, the gurface owner-wmay find 1t impossible to trace the
ewnership of ather Iractional shares in the okl Interésat.

At axtensive body of legal Uteratudy demonstrates the
need for an #ifective mesns of clearing tand tiles of dormant
minerat intsrests. Public policy favors subjecting dormant.
mineral interests io: termination, and iegisiative intervention in
the continuing conflict hetween minere] snd surface interests may
be neceasary in some jusisdictions, More than one=fourth of the
atgtes have now enected spedial statutes 1o enable termination of
dormant wineral intereste, and some of the nearly two dozen

* states thit now have wmsrketable title acte epply the acts to

wineral intarests.
Approathes to the Dormant Mineral Probles
The jurisdictions that have dttenpted 10 desd with dormant

minersl interests have wdopted a wide varlety bf sotutlons, with
mixed guocess. The Dasic schpmes desorfted below constitute

some of the main spproashes thst have been used, sithough meny

stutes. have sdopted variants or have combined festures of these
schenes. . .

" Abandonment. The common lw conoept of wbandonment of
minsral Tnitercats provideg useful reHef in some situstions. As a

‘general rue, severed minsral Interests that are regarded as

Separale posssasory estatdg are nof subject to sbandonment.
Birt (e5s than fac intarests in 1hs nature of a lsase or profit siey
be subject to abandonment. In some jurisdictions the scope of

»
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T the abandenmeni remedy has besn hrosdened to extend fo ofl ani o
1 gbs rights on the basis that these miherals, being fugact oue, gre |
5 ‘o . - o¥ned in the form of dn fncorporssl heredithment, Bnd héned sve
* . ~ subject to sbendonment. * . 3 ’ e
b . B . s X be s - s
s oy The abandonment remedy iz Hmitwd. bvth,i}x scope and by
practical proof problems. Absndenment requifes s dlffiewlt

v 7 showing of intent to sbandon; nonuse of the -minersl interest
S v glona is not 2dffoient, evidence of intent 1o abandon. Howsever,
i Toe iy the remedy Is useful {n some situitibne gnd should be rarained -
s | slong With ensotniant of dormant mineral legisiagion, -~ .
. L T . - . 2 S

v . T On .
T +. . oinersTiRleront fok & torm of yeers, 8.¢.. 30 yauTT, the beals .
O .. for termination of thes pineral interest, Such o etatlie in effect
: e "' makes nonuse for the ’prescﬂbeg perted conelusive evidance of

s g . intemt'to-abandon: . ST e o

R The'nonuse ‘sehetie has' advantages and disadvantages, Its
T ¢ ¢« mejor atiraction i& that it ensbies: extinguisbment of dovmant - ;
LA interests solily gn the basis of ‘nonuse:.proof of intant to B
' sbandon.is unnecessiry. s major drawbacks are that it ..
requirves resort to fucts Gutside the record and it requiresa’ . -
- U judicial prosgeding to, determing the Tect of hohuse,: I FAE T )
. s - brecludes long-term holding of minersl rights for such purposes
I ¥ ' by future development, future price incresses thati will make
: " development fexgible, or assurancs Ky a conservation |
PR T : . organisstidn or subdivider that the minevel vights will ool be . |
C e explaltedy o . ..

-, F : . - The nonusa congept shouid Be Insorporated th-sny dormant , + .
A ; minersl statute, Eved s statute baszed bxclusively on recording,

. . such g5 the Uniferm Simpiification of Lasid Transfers Act ., . -

2 _— {BSLTA) discussed below, .does not terminate the sight of o o

: - "’ person who has sn soitve iagitimete mindral interest but whe
Le B2 ihrough inedvertancs falls torecord. ERRE :

) 0P u ko Becordisg, Another spproach found in severs! = . -

, SEE e juﬂadﬁﬁﬁ"'"s;*wun‘u_s*m USLTA, & based on passage of time
G0 a0 - vithout recording, Under ‘this approsch » mineral Interest is .
A T L extinguighed e certsin. peridd of dme after it 1s recozded, for

. - - exampls 30 yesrs, uniess during that persd o ‘notipe of intsht to

] e

R ) ) "o preserve the interest e recorded, The virtues of this modal are
o © that §¢-snabies clsaring of title on the Sasls of fagls fn the
Tew 0 racerd snd without tesort o-judicial sstion, end it kespa ‘the

» o 7w U record wiheral ownership sureent. Io msjor disadvantages are ©
L that it permite an indctive ownvr td preperve the minersd Hghts
: ’ ou 4 puraly spexulative basis.and te hold out for ndsance money
indefinitely, ard It creates the possibilfty thet actively producing
.. . wineral rights will be lost through inpdverient fallare to record
47 27 L & notioe 6f Intent to preserve the minerat rights,  The recording
. . . toncept I useful, however, and should be 8 key.elemunt in eny
4T, . L0« dornumt miners! ipginiation. SR :
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Draft Gratute

. Trust for unknown mineral cwnsrs. A quite. diffarent
/PP to prote g the Mghts ineral owners is found in o
nunber-of juMsdictions,” based on the eoncept of a trust fynd
created for unknbwn mineral owners, The' basin purpose of siuch
atatutes is to-permit dgvelopment of the minerals even though
oot all mineral owners can. be loeatsg, gymg into o trust tha
share of the procedds silucable to the Isent owners, The
uselulness of this: scheme & Mmited i one of t# muln situatons
we are, conterned with, which:is to anable sufface development
where (here s no gubstantiel minaral value. The committes hag
concluded that this concept iy bayond the scepe of the dermans

- mineral stetute; alihough it could ba the subfect of & subsequent

act..

] vy " 5

Esoheat. A few states have tregted dojaiant minevaly as
abanddfed property subfect to escheat, This coneept: is similar
1o the trestniant. glyen parsonal ‘prapefty in the Uniforr
Unclalmed Proparty Att. This spprosch has the g ..
shertcomings 8 the st for-unknown mineral nwnarg, |

Conetitutionality. Constitutionst iasues have akea}}\rmea\
tonoariing , retroac ‘u"‘v‘!u applicaion of & dormapt minars) statute ta
‘existing miners} intereste, ‘The lsading onse, Texsco v. Bhort,
154 U.S, 516 (1982}, Held the Indlens dorment miners statute

- constitutiona) by . nirrew 5-4 margin, “The Indlans statute

provides-that ‘a minera} right dnpses if 1t-is not used far & period
of 40 years and no reservation of rlghts {4 secorded during that

~tme:  No. prior notice. to the mineral er is required, The

statule includis 5 two-vesr grace perfod affer enactinent during
which notices of presarvation of the minaral interest may be
recorded. : . X ' ! o

. A conbinstlen nonust/resording soheme thus sétiafies
federal dite procsss requirements, Whether such 8 schems would
‘satisly the.due process reguirements of the varlous: stetes Is wot
clesr. Compardble dormant minersl legiglation has besn - voided
by severul state cotirta for fafluse to satisfy state due procese

- requirements. Uniform legislation, I 4 s to- suncoad in all

Wates whare it iz snected, will need to ba clearly constitutional
sunder verious ¥tate standards. This ‘mieant thut some sort of
prior muqa % tha minorsl owner 15 most Ukely necessary,.

. ' . I3

A combinbtion of approuches sppaare to be besk for
uniform Isgififation, The poities of thix ares of tho law are |
quite intense in the minersl produciug statés, and the ppuitioas

nd interests of the varioas pressurd groups differ trom state to

state. It should be ramembered that the dormant mineral nertion
of USLTA wan felt to bo the mast eontroversisl aspect of that

.

) N 4'5 -

A6



-

>

A

8025266v8

>
i

-

ERAR .

R i

g

v,

manEy,

Ll

" the mitieral inturest feils to record & notioe of Sntént to preserve

. E .
" " EREN Iy

A atotule that combifies: s nupber of diflarent protestions
for the minewl owner, but ithub still enebies tervination of .
sgdormant minersl tights, s kely to be the Bast successtul, .
uch & comblration may ‘also help-ensura the constitutionslity of ‘
the act frow -state to state. For these reasods,. the drafl statits - ®e :

e

" developed by the commitiee consists of a worksble eombination of

the swat widely aceepted dpprosches found in jurisdictlons with
sxisting dormant mineral legislation, together with prior notice

protection for the minersl ewner, ] ' ;
. ‘ .-Under the draft dtatute, the surfgce cwrar may m-‘ing“an» . )
aolion to fereivate a mineral fnterast that hes beerns dormant for | .

. ¥0 yesrs, provided the racord slso svidenees nosactivity e . ’ e

“involving the minersl intérest during thst pericd, the swhey of

the minetal intersst withii that porlod, end no tuxes ape pald on B

the mineral intarest within that pericd. T¢ protest the rights of .
4 dormant wineral owner who through insdvertencs fsils to ° 1
record, the stytuts snables late recording upon payment of the ) .
litigation. expensss incurred by the eurface owndr; thiv remedy .

Ya-not aveilable to the miners! awner, however, if the rinsral ' .- c
interest has been dormant for more tham 40, years (i.4., there . * R
his been no use, ‘texation. or recoxding of sny kdnd sffecting . T ;
the minerals for that perfod), The statute provides & two-year ' e . :
grace perind for owners of minersl interests to record w notios of .
intent to preserve:interests thet would be jmmediately or within
e short peried affected by eonectment:4f the statuts, -
S L H L

K

y . . i A -t e
’ This procedure will sasuve that aéHve or valiable miness) ’
Interesty wre protected; but will not plice an undue burden an .
marketability. The gombination of proteciions “will help snsore .
tha feirness, 4s wsll as the conetitutionalivy, of the statute,

The gommittes beleves thit clesring Htle 16 ses] propurty i
-should not ba an snd in fteelf and should no be schieved at the .
‘expensg o1 & giners] owner who withes to Tetsin the minersl .o

interest. In many ceges the {nlerest was pegotinted angt , .
birgained for and reprevents & subatwitial investment. The =/ e
objective {£ 1o clear titls of worthless mineral interests end ; )
mineral-interests sbout which no one tares. The draft statute . ‘
enbodies thig philosophy, o . .

s ¥ o y 4 R . *

4 i3 1 L3
7 ‘~; ;
- :
, st ’
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U1FORM nmim;u’i" MINERAL INTERESTS ACT
SECTION 1. smrér-rzwr OF POLICY.
(a) The publie ;{aucy of this §tare is o embie and
encaunge mafketahﬂxty of redl property and: o miugate the

K adverse effact of dm-wr. minesst interests on: the full use and

development of bgth su,gtace estate and mineral intema:a tn real
property. e

(0) This (Act]-shall ba dokistrued to effestuste fts *
purpose to provide a muna‘ for :em;inntlhti of dor_mn:it' minerat
{nterests thet impﬂr'cggﬂ‘:éubmty of tct;l"pmpeﬂy‘ .

L COMMENT g

This sestion 1x Jegismlve f‘mdmg and declaraﬂnn of tha
substantial interest a!b the state in dormant m;.neul ieg!slaunn

<
3

SEGTION 2. ;DEFIN!TIDNS». 7

As uesdt in this tAct): . L .
(l) "Mineral inte‘rem“ m,eana n Interest in a m!nem

estate, however crented sr;d regtrdie&s ‘of forw, whether _
absolute or fractional, uivtdud oF undividcd. eorporeal or ¢ ‘

' innorpmal, inciuding & t‘ae simple or any legser interest or any

ldnd of. royally, pmducuqn payment, executlve right,
nonexeeuuve right, Imdmfd. or len, in mindrals, re gard.lm of

¥ a

charaeter, - .
{23 "Minern!a" inc:udea ges, oil, coal, ether elm!ous,
bquid. and solid hydmcqrbms, ot shale, eemnt*mntmal. Band
apd pravel, road materin). bullrﬂng stone, chamiosl tubstmce,

gemstone . metsllic, ﬂsﬂnﬁable. anit mnfiauinnnble ‘oven, collaidal ,

A-8
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. and pthae ctay.g smm md’mh:r gmthtma.{ TESOIree, g my

other subsuanéf defined a5 & winesal By the law of this Stete,
COMMENT
“fne deﬁtﬁms in this ‘section drw Brosdly dntted to

* Include all tie!yapions forms of minersls snd mineral interests.

This incluges both fugacious and nonfugicious, as well as
organie gnd jhorganic, minersls. The Act doas not distinguish

-amang minﬁr:l based on: thelir charlcter. but treats all minersls -

the Swne. -

Nfcmnce to Hens in paragraph (1) inciudes Lotk
oontractulak un’d noncontractual, veluntary and involuntary, Yens
on wineysls snd mineral inteérests. It should be noted thst tha
durstion of & Men may b subject to general laws governing
Hens. For example. & Hen that by stats law has a duration of
10 years p:dy 1 be given & lfe'of 20 yesrs simply by recording
& notice. of iptent to preserve the Hen purfuant o Section &
{preservalin: of mineral interest by notice}, just es a minaral
lease which h}r its own tersis has a duretion of Bve yesrs {5 net
extendad by recordation of 2 notice of intent to presevve the
lensn, Lw’,kavr!u. if gtate law vequires specific fkings, ~
Fecordings qr -other scie for enfoycesbility ol a len, thoee acts
must be camgﬁed with even though the lan is not dormant within
the meaning of this Act. Conversely, an instrumant that creates
a secrurity erest which, by its terwg, endures more than

not avoid the effect of the 20-year statute, See

- i

yeoars,
. Seaﬁm”qc}il (farmisation-of dormsnt minersl lnterest).

The 'énﬂniﬁnn ‘of "minarals® in phragraph (2) {s im:lus&vq
and not sxclusive. "Coal" snd other solid hydrocarbons wiinin
the melmtng of paregraph. {2} inchides Ngrite, ieamrdue, and
other grad es. of coal. Thie Act is not intended to effect water
Iaw but 'lé mlended ‘to affeet minerals dissolved or suspended in
wetar. Sa; Section ¥ exelusions).

Wiile' Section 2 defines the téro “minerale™ and Miireral
fnterest” vroadly, the-definftiens serve the Hodted function of
determﬁ* shneral interests that are lerminited pursusnt to -
thin Az{, 'They are not intended to redefine minerals gnd
mirm':l i;:;emm for purpomea of atate law other then thia Aot.
\"""s_.r ¢

piS

£ *',! 3
R N ——— ' R
h)f This [Aol} doss .not apply- tor
;i)  aiinaval interdsy of the Unixed sutsl or an intian

‘ tr!be,h ax,’mpt to the ﬂ:tm't\petm&ttcd by federal law: or

B

:A -9
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{23 & miners) interest of this Stste Aii;- an qge;:cy o:) :
politicet sobdivisior of this State, except to the extent permitted
by state law other than this [Aet], : '
'+ (b)Y ‘This [Act) does Aot affect water righty.

' .- COMMERT _ '

) Public entities are exceptsd by thiz sectioh besatge they
have perpsiust existence and can be located IF it becomes
riecess ta terminsle by negotiation a mineral Interest heid by
the public entity. A jurisdiction anadting this atatute ghould
also exclyde from its eperution intereats protecied by statute,
such a5 envifonmentsl or natursl resource consarvation or

preservation’ statutas, .
THis Act doey not affect wineral interests of Indian trides,

groups, or individusls (inolulling corporations formed under the
Alesks Natlve Clsims Settlement Act, 43 U.8.0. § 1800 et 8eq. )
to the extent that the interests tre protestsd against ‘divestiture

by superseding federel tresties or statutes,

Although' this Aef affects winerale dizsclved or suspended

in water, it is not intended 1o affect water law, See Commnent to
.. Section 2 (deﬁniﬁcm), , : : ’

" While Section & {definitions) dolines 1he terme *minerals”,
and “pineral interest™ hroudly, the definiiions serds the Hmited
function of ‘determining minerel interests that are ierminated
pursuent to thia Act. They are tot intended o redefine -
minerals and minarsl tntevests for purposes of state law other ]
then this Aét. .

SECTION 4. TERMINATION OF DORMANT MINERAL Fo

INTRRRST. ' r .
(a) "The surfase owner of resi propu_xy'snxzm to d

winersl interest may maintain an sstion to{et\;?ﬁktw dormant s
wineral ifitorest,. A minersl interest ts dormant for the purpose
of this [Act] tf the interemy i un'uas;l within the neaning of
Subsertion fb) for a pericd of 20 or minre years next pre;:eding
commentement of the sciion and has ;mt besn bre;‘eerved pursuant
to Section 3. ‘Ths -gﬁm‘mus;« be/in the nature of and requires

¢
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tany mmeml that Ls the. object of the “tpesations.

A

the same tiotlce s Is requ.ti-ed in.an action to- quiet title. The

acﬂon tay be meintained whether OF B0t the owner of the
mineni imeresz 48 the owner's wheresbouts iz knswi o
urxknown. Disabiitty or Yaok of ,k‘no‘v;dedge of wny Kindg an the

bart of any person doss not suspend trie rnning of ‘the 20-year,
parieq, ’

() For the purpose of this éect‘ic‘»h “iny of the tollowing

actiong tiken by or under authority o the owner of & mineral

interesi 1n relation 1 eny mmem that is part of the mineral
interest constifutes ase of the sntire minanx interesty .

« (1)  Active minera) opqratlons on or below the surface
of the resl propexty or other property unitized or posted wit‘h .
the res) pmpe/‘rty.(mntudm; production, gedphysical u;pbreﬂm

‘ uxp)nnzory oy devalopmisntal dritting, m&ning‘. explsitation, and
develnpmm. but nat inghsding injsction of substances for

purpases of dyposal or storagy. Active m!nem operations

congtitute use of any mineral interest ovmed by any persan fn
£2) Pyment 6f tm o a stpirate agsesEment of the

mineval interwt or of ‘g trassfer of sevstance tax ralaﬁng to the

ir

minersi mtereat.
(3} Recordation of en Instrument thai crestes,
reservés, o otherwise mdmﬂs o elsfen fo or the eontinued .

" existence of ‘the minersl 1ntursst. including ‘an instrument that

transters. lenses. or divides tha interest, R«:drdxtim of an
innrumem eonatitutes ues of 1) u.py recorded interest owned by

* sny person la any ‘minesal thet I the subject of the instrument,

-
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) ‘n'ﬁ (i) any recorded’ minerl im.ir,e‘st‘in thé property swned by: : »
any party to the instrument, & | I

: S0 (4) Recordstion of & judgment or decree that makes

I . spesific reference o the mineral interest, :

' (o} PHis section upplies notwithstanding eny provisisn te

&

; » the contrary i the ingtrument thas créstes, réserves, tranisfers,
\ leases, Alvides, or otherwiss evidencss the claim to or the
T ¢ontinued existence of the minersl Interest or'In another

Ty

L ' < resorded dncument uhless the instrument or ather Tecorded

“v  document provides arl gariicy tormingtion date . . s
o . COMMENT e o

; L Thie section defines’ dormancy for.¥he purpose of

o o - teroination of a mineral {nferest pursuant to this Act, The L

i % dormancy period sslected 15 20 YERTS =+ @ not uncommon period : :
- EE among the various jurisdistions, . . ' : -

. Subsection (s). provides for g coirt proceeding in the
nature of @ quivt ttle actlon to terminate s dormant minersi .
interest. The devies of o gourt proceeding ensurss notics to the
mineral owner persunslly or by bublication as may be Approhriste
to the circumstanoes and & relisble defdemination of dormanicy,

Subsection () Hes the determination of Sormancy ta
ponuse. Bach parsgraph of subssciot (b) desaribes an actvity
that constituies use of a minersl fnterest for purposes of the - .
dormincy determination, In addition; & mineral interest i not '\\\\\

dormant §f # noties of Intent ta pressmve the interest is recordea
pursuant to Section 5 (presarvation of miseral interest),

B . JFeragraph (b)(1) provides for pressrvation of 4 minerst .
interest by active mineral operations, Reprosyuring may be . .. o
.<onildered an active minurul operetion i made for the purposs of - -
sogondary recsvery operations. A shut-in well tx not-an sethve
mineral operstion send therefore would not sulfies to save the
mineral interdst Irom dormsincy. - -

Paragraph (b)(1) is intended 1o praserve in. §te entlrely a
ninsral interesi where there are active operations divecied i
S toward eny mineral that is included within the interest, Thus,
: . . "if there ave frectional owners of & miners! intevest, getivity by
’ one owner is considesd sctivity by s ownsrs. Other interests
owned by other parsons in the minersis that are the object of

i
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i i i

-

)

-

*

the. oparations are aiso’ praservad by -the operefions. -For )
-exampie, oll and gud aperations by a fractions} oil, gas, and coal
owner. woild sava not only tha interests of othar Ersctione] oil
and gus ownsrs but also the interests of ol ang £85 lessees and
royalty pwhers holding utidey efthér the it and ges twoer or
any, fractionel swnar, as well 3 the intevests of holders of any
other mineral interest in the ol and gas that is the oebject of the
operstions,  The ofl and gas operetions suffice to save the ocal
‘intevest of the bil, ght, and coal awner, ag well ga other

L in any of the affected minerel interests, not
Joifvand gus that {& the subject. of the

s. - This is the case regardless whether the
mineral intarest was-scquired in one: instrument or by seversl
instrusents. However, and gas. operations by a fractiong!
ofl, gee, and ¢oal swner w ot save: the mineral intevest of g
fractionwl doal owner if the interest does not inciude ol snd 85,

* Under paragraph (5)(2). taxss must be attually paid
within the preceding 20 years te auffice ss g quelilying use of .
the minersl interest.- ) . .

¢ _Paregraph (b){§) i intended to cover any recorded
Inetrument evidencing en intention to own'or affect an interast
in, the minerale, igeluding » recorded ol gas, or miiwers! jesse, .
ragardiess whethe® such-a lesss is rdcoguized is dn Interest in .

land in the particular furisdietion,
. Under paragraph (b)(3), recordstion has the effsct of

" prassrving not only the interests of the partles to thi

instrument in the minersle fhat eve the subjeck 5f the
instrument, but ales, the vecorded interests of nonpsrties in the
subject minersls, as wall si other : intereste of the
perties in other wminurals in the same property. Thus,
recordation of an oil and gas lesse betwsen o fractional owner
and lessee precarves the interest in oll and gan not only of the
fractional oumer but also of the co-owners; moreaver, the .
recordation preserves the interest of the frectionsl ownper ia

.other minergls that ere not the. subject of the leuse, whether the -
~other minersis: were scquired by the same instrument’ by which

the oll and gas Intersst was séquired or by x separete
Insteamant, b . .

rdation of & judgmedt or decres under
h (b)(4} Indludes enfry or recordation in-a judgment
: 14 jurisdiction where eneh an entry or recordstion
#eomes. part of the property records.  The judgment or dagres

must muke ‘spavific refersnce to the milnersl intersst in order to

presexve it. ‘Thus, a genoral judgment Han or other recordstion .
af civil process. such as &n sttachsent or sherlff's deed of a
nonspacific nsture woild not constitute use of- the mineral
inturest within the meaning'of parsgraph (5)(4). ’

5

e
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’ Subisection (c) ix imendtd o preciuds & mimm! owner , :
from evading the purpdee of this Act by contyacting for vEry -
lorig: oF {ndefinits duration of the mineval interest, A -Hen on T i .
= . minerels having a 39~yur duration, for exstpls, wold be .
5 T sub w0t to termination after 20 years under this Act (f theng * *
' - ng furthar activities. invalving the minerels ot mineral .
intcrut. A periuu seéking to keep the Ben for e Pl 30-year ’ )
duration éould 46 so by recording a notice of intent to Proserve. .
the Hen pursuant to Sectian 3 (presarvation of mineral interesy 3
by notice). It shouid be notad thet recerdation of & notice of -7
5 . intent to pressive the Hen would not-extend the YHan beyond the ~
? - _dtte uxmn which it termizmus by its own tems

-

) N K vt o R R ’-. ’ N . B ‘ 5
2o © ' SECTION . msssuwmqu OF UINERAL (NTEREST BY o
L ‘NOTICE. ‘ L o .

ta). Au owmr ot’ A mineral 1ntmﬁt nuiy ueord at any tlme

Pt

8 nnﬁee of mtent to. preserve the mmaral irﬂerest vra pm
thereof, “The minera] intesest i preserved in esch. eoumy in W .
which the notice ts recordsd. A minstal dnterast 16 not corment 2
- IR . 4 tha netice ia: remrded within: 20 years' next preoading ‘
P comuencemant of the action to terminete the minenl interest or (-

‘ - pursumt to Section 6 after'mmmencement of the sction, T ’ BN
ST I ‘ " {8y The notice oy be exeouted by an owner of the L ‘ i :

' " ineras Interest or by snother pevson cting on Syh&lf of ihe " Co
' pwner, i;mm:ung an ownar who is under & disability or um‘;;ile to . .
) ' 7 assert a olaim on the owner’s own beball or whose Mntit:',v E ;

T 5 " csninot be estabﬁahed or ia uncertain st the tue of exccution of . e

] ' }tlxenoﬂeé 'msmﬂcumaybeexecumdbyoronbehﬂata v L
) o T og-owner for thé banefit ntmyornllm-wmrsorby oF o - Y : '
' behalf of an vwner for the benefit of any or &l parsina eh\iming ‘
.~ under the owner or persans’ ‘undér whom the ownes clnima. ' i :
. . (¢} The natioe, must contain . the name of the owner of the . ' .

f winatal {ntérest or the co-owners or otfier persons for whom the . e

A-14
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minensl interest, i to be preserved or, if the jdentity df the
owner cannot be a‘szabuﬁhgd or la .unccﬂnii;,f the name of the
diass of which the omner is a membor, and must identify the
winiszal intorest or part thereol to e presarved by one of the
following mennis: ‘

(1} A reference to the Ioeation in the ecords of the

instrutient (hat oreptes, reserves, or otheruise evidencds the

* {nterest or of the judgment or decree thet sonfiems the intorest.

{3) A legal description of the minews! interess. [If the
owner of o ofneral interest claims the minerad interest undsr an ¢
Instrument that is not of record or clains under & recorded
insMuk that dose not specifically identify that cwhsy, » legal
description (8 not effective to prosarve a mineral interest unléss i
accompaniad by a rtft;rence to the name ;:f n“, record ow;zer

. undar whom the owrier of the mineral interest claims. In uch s

gate, the record of the notice of intsnt to preserve the minarsi
tnterest tust be indexed. upder the nixse of the tapord owrner &s
will o8 under the name of the owner of the minéral i:itarhat.!

() & reference generally and. without specificity to
any or sl mineral interests of the ownak fn any Fes) property.
situsted in the county. The refersnce (s not affective to-
:pt!es;et‘:'e & perticnler winersl interest unless there ie, in the
Gounty, I the neme of the person cidming t6 be the vwner of -
the interest. (1) 'a previsusly recorddd Instrament that crantes, :
res'er‘ves.' or otherwise svidefices thit Interest or (i1} & judgment

ot docree that confirmy that interest, B
A , *

A-16




COMMENT
St )

fon {5 broadly drawn 1o permit 8 winersl owner to
only his or her gwn interesr but aiso any or all
Eor exauple, the miners! owner may shsre
‘onie ‘or more other pérsons. This section permits
prra the mineral ownes 1o praserve the intervests
lie, co-owriers by specifying the intetes{z to be
twiet, the winevel interest heing preserved msy
Voverriding royalty or sublesee o executive '
% iitustion, the mineral swonar may aiect Biso to
ali of the interesis subjoct to it, by speoliving
ésta’in thé notice of intent to preserve,’ The minstal
er’ mily 'alac alegt to preserve the iftersst ey to some ér all of
edrerals. included in_the Mmterest, ..

Where tha minkral inteeest hefng praserved s of limited
L . duration, recordation of 2 actice under this section doex hot
: extend the interost Leyond the time-ths intevest.expires by ita
own terss. Where the miners] interest bising preserved iz a
Yen, recordation of the notfee does not exense compliance with,
any other epplicable conditions or réquirements for presepyntion

- 'of the Hea. . .

, B . Th.e hﬁékewg-hng“nge. e In paregrspir (¢)(2) 9. for wee. in,
+ 8 jurisdiction that dows not have » tract gndex system. Itis

T ... interest dusplte & €sp in the recorded minersl chain of dile,

. N Paragraph (£)}(1) perwits a bleoket recording gs to el
- interests in thi county, provided that there is s prior recorded
instrament, or & judgment whethér or not tecorded, fhat
establishes the name of the miners! ownerin the county records,
The bianket recording provision is & practical niecessity for large
- mineral owners. Where & county dosk not have a general index
of grantors and grantees; it will be necsssary to establish &
separsie index of notisee of intent to praseyve minergl interests
for purpsses of the blanket recording. . 3 e

" SECTION 6. LATE RECOEDING BY MINERAL OWNER.

& In this sectian, *HAtigation expenses” mé‘u;;s costs and
expenses that the court detearmines wee Peasonsbly snd :
necessarily incurred in- prepaving for _ami prosecuting . gotion
lneh{ﬂing responsble. aitorney's fées Y .

ot v

8025266v8

Intended 1o asgist in Indexing & notice of intent to preserve an - )

s

A-16



. . (.
E w

b N s hY Inoem acﬁvm ta ‘torminate . mmenl intesest p-urxmt
to this (Actl, he-court shall permit the gwner of tive wineral v A
" interest to record-a late notice of intent to preserve the giniral "
intarut‘ as & amdmnn of Qlamiasal of the acuo\._,upon PEyment
into oolizt for the benefit of the ‘sutface ownzr of the real

property the Htiguuom éxpema nlﬁbnub&u w the nimrol
1m_erest or portion thertat s to which tha totice is Tecorded.

. () This section does not spply i an setion i, whieh «
. minazal !ntemst has been unmd within the meminz o!’ - ‘ s .
_Section 1(!:) for s period 5f 40 oF more years next, preceding " : ,

.

S emde s

. uqmmncemnt of the geﬂm L ‘
A L A
B CoLe Y k COMMENT :

. REE 'rlﬁs section spplies only where the minerdl cwner soeks 1, T o
vl * " make u late rocording in orderto obtuin digmigal of the sotion, v :
Y - The wection iz riot intendad to reqiire payment of Hdgation . :
4 . 7 expenses es o condgitien of dismssl wiere tha mineral owner
R " secures dismiseal upon proof that the minersl interest {v not
e <dermant by, virtoe of recordation er uss of the p!uperty within _
o T tba pnﬂous 28 yosrs, &s preseribed in Section 4 {termination of 4
R . t _mineral interest). Moreover, the remedy pravided by
R tMs section is avellable only if thére heb | besy some recordation - .
: or ule of the propert‘y ‘within the prsvmus 40 mrs. i . woont

Lo e SBCTION ? E?PBCT or Tsmrmrmn. ) ]
) FEEEN Amurtorduterminaﬂngaminenlmterest{.wm ' s
'  racordsd, | merges the terminsicd mineral intemt, mmm ' Py ,
‘ express and impned uppumnm siirfane ﬂghts amd. ohugaﬂuu, N
with the surface estate. in :hnrsu progortionate to the owners!dp ' w '
of iha surfme esme, suhjut to. sxivting Bans for tayes or

- issensments, - . ;
e gt - i - N v

_—

et

A-1T

8025266v8




8025266v8

3

.

e

pa

el vy

' 1
“35 thiz

" subject not only fo

v
ks * E » 2

“ £ -

. " COMMENT ; o
0 some sfates i Is stindard practice for judgments zuch : / T
10, be resorded. In other stites entry of judgmeni sione
may suffics o make the judgment part of the land records. H o

Merger of & terminated wineral intérest with the .surfacs in °.
sxisting tax Kens and esgessments, but alse

o other oulstending Bens on’ the miners) interest. However, sn

’ cutstanding: Hen on & minera! interest is Huelf a minsra! interest

. gurfacey ome of whom tonveys
. Wineyslé,

" -surfece

thet ‘may be subject to terminatien under this Act.. It should be
noted thet tarminetion of & winersl interast under-this Aot thet
hss beerk tox-deeded to the state oF other public entity is . vt
subject to complitnee with relevant requirements for relesse of . 3
tax-deeded property, . ;

'Thé* gppurtensnt surfics rights pid obigations refsrred to
in Seetlon.? includa the right of entry on the surisss and the
obligetion of support:of the surficy, However, tarmination of # .
the support obligation of the surface under thix Act doss not
terninate ‘any support pbligetions owed 1o adiadent surfgee
owners. i . i o < .

. It i possible under this ssction for o surfave swhes 1o o', P
sequlre grester mlneral jnterests than the surface owror started: -
with. Aspume, for exawple, there xre eqiml coownere of tha .
’ bis or her undiyided 50% aMave of E s
Upon termination of the conveyed mineral fntoreet. ’
pnder this Act, the interest would serge with the suyface estate ‘ .
dn: proportion to the cvnerehip of the surface estate, 4o that :
segh owner would scqidre one~Half of {he minevel interest, The
end result i3 thet the conveying surface owner would hold an . R
undivided one-fourth of the ‘minerals and the' noncotveyin, " -
surfece owner surfece owner would hoid an undivided . 4 . '
Thie pesult is proper sincs the o

threc=fouirths of the iinerais.
Tal

reversion represents s windfall o the sueface eqtate in
and- to the' conveyidyg ownes in. particulsr, ‘whe ‘hap pre N
recefved the value of thle wnineral interast, . R ,

In the sxample shave, gsttime that the conveyed niners! "
Interest o not terminsted, but idetend the owner of ths wmimerst .
interest executss & S0-ysar minsra) lesse. Uf the leuse i . -
Lrininated under thia Act aftor 20 years hive run, theinterest ..
In. the remaining 10 yesps of the leass would mergs with the- !
_catate mmorﬂamm shares, ut the end of which Hme R
it would expire, ang the interast of the mineral ounur ' ' -
unencumbered, g ’ S L.

LR i : . . . :
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. SECTION 8. SAVINGS AND TRANSITIONAL PROVISIONS.
" (8} Eieept gs otherwise provided inthis sectlon, this
{Act] applies to all miners} isuexeé&. whether crested bafore,

t

. on, or after iis elfective date. : :
i (B) An ‘sction may ot be maintained to termingts 8
. mineral interest puf;umf to tids. { Act] untit {two} yeiué afier L
v the effestive date of the {Act],
: {6} THiz {Act] does not Lmit or aifact amy other ' . " "

procedure provided by Imw for dlesring ah abandoned winers!
‘ fnterdat from title fo real property, R
" o (d) This [Act] does hot affect the validity of the
Y termigetion of sny minersl fnterest made pursuant 14 any i ‘
pr;adeuemr stotute on dordant minersl interests. The repeel by ,.
"thiz {Aot] of sny etatute oo dormant mineril interests takoe

AR ey

affect {two) yesrs after the effective date of this [Act]:
o COMMENT . N

: The [twé]-year grace pericd provided by this section is to
stinble a mineral owner to take steps to resord & natice of {ntent
1o preserve ap interest that would otherwise be subjeot te
termination immediately upon the effective date becauss of the
" application of the Act to existing minersl interesis, Thus, g :
pinsrel owner may record a notice of inlent to presesve an .
interest during the (twal-year period even though no setion may:
be brought during the [twol-yesr period. Subseetion (d) is
intended for thoss mtates that repesl an eisting dormant sinevsl

‘statute upon ensctment of this Acty ;

SECTION 6. UKIFORMITY OF APPLICATION AND ' .

CONSTRUCTION.
This {Act] shall be appHed and construsd to ‘effectuats fte '
" -general purpose 1o meke uniform the law with respect to the
aubjegt of this {Act] among etates erwcting #.

1t
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« \a-—d"‘wﬂj ..‘/ '
* \‘ 2l :‘ ) 12 ' .
- * * %
. 1 . [ . *
- v f . . B r-"
, "SECTION 19. SHORY TITLE. K
" ' This [A6t] way be cited &5 the Uniform Dormant Minaral
. Intcxt;i‘ts"i‘h:t. o " ‘
=3
. Yy A . 4 _;
N SECTION 11, SEVERABILITY CLAUSE. k
‘ If any provision of thie [4ot] op fs application 16 any person -
or cireumstance {3 beld fnvalid, the invelidity doos mot affect
P . any -other provision or application of this fAct] thet can b -
H 4 c N ) . N v 1
J /_ghmn effect without. the invelld provision or sppleation, and fa o
o h .o e . . : )
i T . thts'end the provisions of this {dot] are seversbie. R
e . o o T ~
! L SECTION 13, EFFECTIVE DdrE, . ° e .
4 N A »
g This fAct] takes sffect _ R .
. . 3 ‘ ’ . *
o . - SECTION 13, REPRALS. , :
.. 'The following sots and perts of acts 876 repesied:, . \
L W 4 S -
1£3] N e —
. 6] ) . . . o
t B ! .‘ . . L L . ' )
# ; . ‘ | g
i ? 4 °
Y
i, ' "' ]
) ' T
1
# N
4 18 . o
i
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‘ Sub., S.B, 2239 é% P, Ta ‘fmaiwﬁ? 3
{As Reported by H. Civil & Cammefc?ﬁ?w@gwi & g?? .

Sens. Cupp, Schafrath, Nettle, Drake, Buzéﬂ‘iﬁaf EL

Provides that, in the absence of certain T ey PO
specified occurrences within the preceding ‘4
20-year period, such as the £iling of a '
written notice to preserve a claim of a sub-

surface mineral interest, any such interest

that is not in coal or not of a governmental

entity will be deemed abandoned and its title

vested in the surface owner,

CONTENT AND QPERATION
Existing law

When a person buys an interest in land, the Markecab.e
Act (secs, 5301.47 to 5301.56) generally makes it unnecessary o
do a title search back further than the date that ig Known as =+
"“effective date of the root of title" {gee below). Thig
because the Act generally cuts off interests existing prior
the effective dats o&f ths root of title, unless they have been
preserved by the recording of a preserving notice as provided in
the Act.

et
.

v

- The "root of ¥itle® is the conveyance or other title trans«
action, in the seller's chain of title, that was most recently
recorded as of a date 40 ars before the date on which marke=-
ability is being deterﬁfﬁeg. The “effective date” of the root of
title is the date on which the conveyancge or transaction was

recorded. {Sec. S5301.47(E).)

Current section 5301.56 provides that, regardless of when
the 40-year peried expires, for the purpose of recording &
preserving notice of a right, title, estate, or interest i
{(subsurface} minerals, "with the exception of cpal, such period
shall not be considered to expire until after December 31, 1976."
The Dbill would repeal this dated provisien and substitute thse
provisions described below Ffor determining when a minerail
interest (other than ccal or of a governmental Bntity) has betome
dormant and when the interest vests in the owner of the surface

land.
‘ Lhanges propogsed by the bill

, * This analysis was prepared before the report of the House
Civil and Commercial Law Committee appeared in the House Journal.
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"Deemed” abandonment. The bill would ne+

; change
law concerning marketable title to, or the f£. ng nf
a

notices for, &an intérest in surface iands. How
bill, any midersl interest held {see COMMENT 1
other than the owner of the surface lands ¢
abandoned and would vest in the owner of the stirface

none of the following applies (sec. 5301L.56(B){1) )

(1) The mineral interest is in weal, 6r in wining 5y
rights pertinent to or exercisable in conpection with an ih
in coal {(division (B)(l}(a));

{2} The mineral interest is heid by che United Staves,
Chio, or any of their political subdivisions, body politics, or
agencies (divigion (BY{Ll}(b));

{3) Within the preceding 20 years, one or more =¥ =srne
following has occurred {division {BY{l)(e)):

~~The mineral interest has been the subiect of & cic:
transaction ({see COMMENT 2} filed or recorded in the office o
the recorder of the county in which the lands are located;

LRI

==~There has been actual production or withdrawal of.minerals
by the helder from the lands, from lands covered by a lease 1o
which the mineral interest is subject, or, in the case of oil or
gas, from lands pocled, unitized, or included in unit operations
in which the mineral interest is participating. In the latter
situation, the instrument or order creating or providing for ths
pooling or unitization of oil or gas interests would have to have
been filed or recorded in the office of the recorder of the
county in which the lands that are subject to the poolinmg -
unitization are located., (A related cross-refarence change wayl
be made in section 317.08({A), )

&

-~-The mineral interest has been used in undergriund gas
storage operations by the holder;

=~A drilling or mining permit (see COMMENT 3) has been
issued to the holdeér, and an affidavit stating the name of the
permit helder, the type of permit and its number, and a lega:l
description of the lands affected by the permit has been filed or
recorded, in accordance with law (sec. 5301.252), in the office
of the recorder of the county in which the lands are located:

==A claim to pregerve the interest has been filed in
compliance with the bill (see below):

--In the case of a separated mineral interest, a geparately
listed tax parcel number has been created (ot thhe mineral

interest in the auditor's tax list and the treasurer's duplicate
tax list in the county in which the lands are located.
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o

A mineral interest would not be "deemed abandéned*
none of the listed circumstances applies until thiee vyears
the bill's effective date {(sec., 5301.56({B)y(2)).

Preserving notice. A claim to preserve a mineral satéress
from being deémsd abandoned could be filed by its holder wits nne
recorder of the county in which the particular lands are iccanesd,
The claim would consist of a notice that states the nature of ne
mineral ‘interest and any recordlng information upen which <=zs

claim is based, otherwise complies with section 5301.%2 (coniz
of a2 preserving notige), and states that the holder ¢&cas
intend to abandon, but instead to preserve, his rights in &
mineral interest ({sec, B5301.56(C){1})). &n exception o Tns
latter *“potice" requirements would be that any holider o b
interest for use in underground gas storége operacxons could
preserve Hig interest, and those of any lessor; by a single ciair
that defines the boundaries of the storage field or popl ané S
formations, without describing each geparate interest c*a‘? .
Such a single claim would be prima~facie evidence of the use of
each separate interest in underground gas storage operaticn
(Sec. S301.56(C)(3}.)

A clalm would have to be filed and recorded as providsd in
sections 317,18 to 317.201 (indexes maintained by : y
recorder) and in séction 5301.52 (preserving notices (
317.18, 317.20¢E}, 317.201, and 530L.56(C)(l)). B cla:im
complies with the above-described notice content, fi.im nd
recording requirements -would preserve the rights of all hoiders
of a mineral interest in the "same lands" (sec. 330L.98(C){2}).

& mineral interest could be preserved ndeflnltelx frem
deemed abandonment by the occurrence of any of the previcusiy
listed events within the preceding 20-year perlod Successive
£ilings of elaims to preserve a mineral interest would be
specified as one example of these events. (Sec. 5301.536(3)(Ll)(c)

and (D}(1).)

Miscellaneous provision. The filing of a claim to preserve
a mineral interest from belng deemed abandoned would not affect
the right of a lessor of an oil or gas lease to obtain a forfei-
ture pursuant to section 5301.332 {the basis and procedure fox

forfeityre and cancellation of natural gas and o¢il land leasss!
(sec. 5301.56(D)(2)).

m e by
UJ {1 §¥.t |.,

o

COMMENT

1. Proposed section 5301.%56{(AY(1) would define a hHolder as
the record holder of a mineral intergst; and any person who
derives hig rights from, or has 3 common seurce with, the record
holder and whose claim does not indicate, expressly or by clear
implication, that it is adverse to the interest of the record

holder.
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2, A title transaction, as defined in existing osecw!
5301.47{F)}, means any transaction affecting title to any .nteres
in land, including title by will or descent, by %“ax deec, U
trustee's, assignee's, guardian's, executor’'s, administrator’s
or sheriff's deed, by decree of any court, or by warranty geed
guit claim deed, or mortgage.

3. A drilling or mining permit would be defined as a pe
isgsued under Chapter 1589., 1512., or 1514. of the Peyiged
(0il and Gas, Coal Surface Mining, and Other Surface ir.ng,
respectively} to the holdér to drill an oil or gas we.. 7 T
mine other minerals (sec. S301.56LA&){2)).

ACTION DATE JOURNAL ENTERY
Introduced 05~28-87 p. 404
Reported, 5. Judiciary 02-16-88 p. 13839
Passed Senate (32-0) 02-23-88. p. 1497
Reported, H. Civil '

5 Commercial Law i i
ASBO223~RH/t]C

e "A“‘-2‘4
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. Sub S.B. 2213
0 tAs Reported by 8. Judiciary)

Sens, Cupp. Schafrath, Netcis, Drake

Provides that, in the absence of certain
specified occurrences within the preceding
20-year perlod, inecluding failure to file &
written notice of claim in  subsurface
minerals, a mineral estate (other than in
coal) is considered abandoried and the title
vasts in the surface owner.

BACKGROUND

When a person buys an interest in land, the Marketable Tizle
Act (sections $5301.47 to 5301.56 of the Revised Code) makes it
unnecessary for the most part to do a title search back further
than the date that is known as the effective date of the root of
title. This is so because the Act generally cuts off intarescs
existing prior to the effective date of the root of title, uniess
those interests have been preserved by the recording =f a
preserving notice as provided in the Act.

{u

The "root of title" is the conveyance, in the seller’s o=
O of title, that was most recently recorded as of the date 40 ye=z

m

r
ke
3

=3

before the date on which marketability is determined. y
"effective date of the root of title" is the date on which

recorded the conveyance that is the root of title.

X+
Ui g

Current section 5301.56 provides that regardless of when ths
Marketable Title Act's 40-year period expires, for the purpose of
recording a preserving notice of a claim in the right, title,
#gtate or interest in and to subsurface minerals, with the
exception of coal, such period shal e considered to expire
until after December 31, 1876. The bill would repeal this
section because it no longer applies to conveyances of interests
in minerals and would replace it with guidelines for determining
when an interest in a mineral estate {other tban coal) has necome
darmant and the interest would vest in the owner of the surface
land,

CONTENT AND OPERATION

The bill would not change existing law concerning marketable
title to or the filing of preserving notices for an interest in
surface land. Under the bill, any mineral interest held (see
COMMENT 1) by any person other than the owner of the surface
land, would be deemed abandoned and would vest in the owner of
the surface land if neither of the following applies (sec.
5301.56(B)}:

A-25
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) . 1) The mineral interest is one in coal, or Mining 5r Lesg-
rights pertinent to or exercisable in connection with tre nang b 4
of coal;

L. 12) Within the preceding 20 years, one or nere of e
following has occourred:s

{a}] The mineral interest Has been the aubjiect wf a =ic.e
Eransaction (see COMMENT 2) which has been filed or recorced Lo
the office of the county recorder of the county in whicn cha .
is located;

{b) There has been actual producticn or withdrawa:
minerals by the holder from the lands, from lands covered by a
lease to which Sueh interest is subject, or, in the case of oil
or gas, from lands pooled, utilized, or included in un’e
cperations in which the interést is participating, provided that
the instrument creating or providing for the pooling or
unitization of oil or gas interests has been filed or recorded in
the office of the county recorder of the geunty in which =zhs
lands that are subject to the pooling or unitization are locatad;

{¢) The interest has been used in underground gias stdrags
operations by the heolder:

(d) & drilling or mining permit (see COMMENT 3} has been
issued to¢ the holder, provided that an affidavit stating the name
of the permit holder, the type of permit and its number, and =
legal description of the land affected by the permit has been
filed or recorded, in accordance with saction 3301.252 {£idling
affidavits on facts relating tec title), in the offige ©f <the
county recorder of the county in which the land is located;

(e} A claim to preserve the interest has been Ffiled in
compliance with the provisions of the bill ({see below);

() In the case of a separated minsral interest, a
separately listed tax parcel number has been created for the
mineral interest in the auditor's tax list and the treasurer's
duplicate tax list in the county in which the land is located.

No mineral interest would be vconsidered abandoned based wn
failure to comply with thig provision prior to three vears Erom
the bill's effective date (sec. 5301.58(B)).

A claim to preserve a mineral interest from being deemed
abandoned could be filed for record with the county regorder of
the county in which the land is located. fThe claim would have to
be filed in accordance with section 5301.52 (contents of noticey,
state the recording information, if any, upon which the c¢laim is
based, and state that the claimant does not intend to abandon but
rather to preserve his rights in the mineral interest described.
The properly filed claim would preserve the rights of all holders
of a mineral interest in the same land, Any holder of an
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interest for use in undetground g¢as storage operanl.lio LN ..
preserve his interest, and those ©f any 1e880r, oY & S.nE-%
claim, defining the houndaries of tvhe storage fielé or [ n. &nc
its formations, wivhout describing each SEpALELE  LLTEIFLT
claimed. Tais claim alsc would establisb prima-facie evizerce Ll
the use of such interest in underground gas sioragd SOETALILONE,

{Sec. 5301.56(C).)

7l

A ¢laim filed pursuant to the procedure described ascve .5t
would have to be recorded as provided in sectioms 217.05%
317.201 (governing indexes maintained by a county tecorcer;
COMMENT 4) and 5301.52 (contents of notice claiming =o prese

an interest in land) (sec, 5301.56(D)}. & mineral interesst g G
be preserved indefinitely from the bill's presuroo.
abandonment by the continuing occurrence of any oF & g2
listed in the bill (the mineral is coal ar the events _l&%
occurred within the preceding 20 years). Indefinite preservas
also could be accomplished by successive filings of eclaime ¢
preserve a mineral interest by the methed provided by the bill.
{Set. 530L.56(C}.) '

{y

The filing of a claim to preserve a mineral interesc Srcm
being deemed abandoned as provided by the bill would not affec:t
the right of a lessor of an ¢il or gas lease to obrain a for-
feiture pursuant to section 5301,332 (provides basis and pro-
cedure for forfeiturs and cancellation of natuoral gas and oil
land leases) [sec. S5301.S6(E}). The bill specifies thay its
provisions weould not apply to any mineral interest held by =z
governmental entity (sec. 5301.56(F}).

COMMENT
{1} Section 5301.56(A)(1) defines a holder as including not

only the record holder of a mineral intersst, but also any persca
who derives his rights Efrom, or a common source with, the record
holder and whose claim does not indicate, expressly or by clear

implication, that it is adverse to the interest of the record
helder.

{2y Title transacktion, as defiaed in dilvision (&Y ¢
section 5301.47, means any transaction affecting title to an
interest in land, including title by will or descent, title &
tax deed, or by trustee's, assignee's, guardian's, executor's
administrator’s, or sheriff's deed, or decree of any <ouri, &
well as warranty deed, gquit ¢laim deed, or mortgage.

&

@ VA by

(3) B drilling or minin ermit is a permic issued under
Chapter 1508., 1513., or 1514. {011 and Gas, Coal Surface Mining,
and Other Surface Mining, respectively) of tha Reviged ({ode to
the holder to drill am oil or gas well or mine other minerals
{sec, 5301.56(A}(2)).
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{4) Sections 317.18 to 317.201 &f fhe Rev.ses Sods onv
forth guidelines to be followed by a county recorder [r e
taining the records of all real estate located in oo
For example, section 317.1% requires that a <ai
deeds and a daily regicter of martgages be «xept
recorder a3lsoc is responsible for maintaining a
index, beth direct and reverse, of the names cof La
all instruments affecting county real estatve I(sec. Y

£t

Wb
Yoy ]
'y
1Y
k}
¥
-2

A s Y
LAY KR tTh o

PR 4

addition, section 317.201 provides that every rotice of preser-
vation of claims filed in the reccrder 's office he log g ed in &
record book called a "Notlce Index, The bill adds references o
section 5301.56 f£ilings in sections 317,18, 317.20, and 31. . 255
ACTION DATE JOUBRKAL ENTRY
Introduced 05-28~87 p. 404
Reported, §. Judiciary 02-16-88 P. L3289
ASB0223-RS/kip
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