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STATEMENT OF INTEREST OF A117ICI CUd2IAE

Collectively, amici curiae are individuals from five families holding record title to more

than one thousand acres of severed oil and gas mineral interests located in the heart of Ohio's

Marcellus and Utica Shale plays-namely, Guernsey, Belmont, and Noble Counties. More

specifically, amici curiae include individuals from the following families: (i) the Noon family;l

(ii) the Shepherd family;2 (iii) the Doudna family;3 (iv) the Kinney family;4 and (v) the Greegor

family.5 All have roots in eastern Ohio dating back to at least the early twentieth century, and

many dating back to the nineteenth century.

Perhaps more importantly, amici curiae are the named defendants in active litigation

matters involving the Ohio Dormant Minerals Act, R.C. 5301.56 (the "DMA")-specifically, the

debate over the applicability of the 1989 or 2006 versions of the DMA. In each of those lawsuits

(which are specifically set forth below), amici curiae have vigorously argued against the

1 The Noon Family is represented by Patricia J. Shondrick-Nau, Executrix of the Estate of John
R. Noon, and Successor Trustee of the John R. Noon Trust.

2 The Shepherd Family includes the following heirs of the original three holders of the severed
mineral interest: Barbara Shepherd, Marion L. Shepherd as Executor of the Estate of Joseph T.
Shepherd, David Shepherd, Scott Whitacre, Susan L. Spencer, Steve Whitacre, Samuel J.
Whitacre, Ralph E. Earliwine, James K. Earliwine, Rhonda K. Earliwine, Donley Williams,
Mary E. Taylor, Cathy Jo Yontz, Carol W. Talley, Karen Stubbs, Pamela Skelly (deceased as of
July 3, 2013), David Huisman, Debbie K. Allen (deceased as of September 22, 2013), Mark
Phillips, Brian Phillips, Liana L. Phillips Yoder, Sallie S. Shepherd, John Mauersberger, George
Mauersberger, Gwen C. Lewis, Wayne L. Shepherd, Brent M. Moser, Barrett D. Moser, and
Kaye Anderson Hall.

3 The current members of the Doudna Family owning the severed mineral interests include:
Harold E. Doudna, Robert J. Doudna, Phillip D. Doudna, Eli Rebich, Monty J. Merecka, Vicky
Rolf, Justin J. Merecka, Charles A. Merecka, and Lory Merecka Shelton.

4 The Kinney Family includes: Virginia Lee Kinney, Royce B. Kinney, and The Virginia Fenton
Groves Trust, Dated June 29, 1984 c/o Vicki L. Burke, Trust Officer for Unity National Bank, A
Division of Park National Bank, Trustee.

5 The Greegor Family includes: Gary F. Greegor, Reba L. Greegor, Alan R. Greegor, Gloria Jean
Greegor, Betty M. Wilson, Rae J. Abels, James R. Abels, David L. Lagle, Patricia L. Lagle,
Nicholas J. Savage, Lynn A. Savage, Carl A. Lagle, Richard M. Lagle, and Tonya G. Lagle.
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applicability of the 1989 version of the DMA, and in support of their constitutionally-protected

private property rights to the severed oil and gas mineral interests. Those various litigation

matters include cases currently pending before this Court (Walker v. Slaondrick-Nau, Supreme

Court of Ohio Case No. 2014-0803, appeal accepted on September 3, 2014);6 the Seventh

District Court of Appeals (Tribett v. Shepherd, 7th Dist. Case No. 13-BE-22, 2014-Ohio-4320);

the Belmont County Court of Common Pleas (Captina Creek Preserve, Ltd v. Doudna, Case No.

13 CV 0318, and Miller v. Kinney, Case No. 14-CV-178, stayed pending this Court's decision in

this case and lf'alker v. Shondrick-Nau); the Guernsey County Court of Common Pleas (The

Weekender, Ltd v. Greegor, Case No. 13-OG-000224); and the Noble County Court of Common

Pleas (Riski v. Shondrick-Nau, Case No. 2014-0066).

In each of these matters, amici curiae raised (and strongly supported) the position of the

Respondents in this case-namely, that: (i) after June 30, 2006, the only applicable version of the

DMA is the 2006 version; and (ii) the 1989 version of the DMA is not "self-executing" or

"automatic."7 As a result, amici curiae opine solely on the first certified question before the

Court.

STATEMENT OF THE FACTS

Amici curiae adopt the statement of facts set forth in the Opinion and Order from the

Southern District of Ohio in this case, a copy of which was filed with this Court on May 16,

2014. For the convenience of the Court, however, amici curiae highlight the facts pertinent to

this brief.

6 T'hree of the issues accepted by this Court in Walker v. Shondrick-Nau, Supreme Court of Ohio
Case No. 2014-0803 (Propositions of Law No. I, II, and III), involve nearly identical issues to
those being briefed here.

7 See Preliminary Memorandum of Respondents, at 7-10.
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• This action involves a dispute over the ownership of the subsurface oil, gas, and other
minerals underlying approximately 164.48 acres of real property located in Harrison
County, Ohio (the "Property").

• On July 2, 1959, The North American Coal Corporation conveyed the Property by
deed to Orelen H. Corban and Hans D. Corban, but reserved to itself, and its
successors and assigns, the rights to the oil, gas, and other minerals underlying the
Property (the "Severance Deed").

+ On or about January 30, 1974, The North American Coal Corporation (as lessor)
entered into an oil and gas lease with National Petroleum Corporation (as lessee)
covering the Property, which was recorded on February 6, 1974 with the Harrison
County Recorder in Volume 53, Page 667 (the "1974 Lease").

• T'here was no development of the oil and gas mineral rights underlying the Property
by virtue of the 1974 Lease.

• On or about January 16, 1984, The North American Coal Corporation (as lessor)
entered into an oil and gas lease with C.E. Beck (as lessor) covering the Property,
which was subsequently recorded with the Harrison County Recorder (the "1984
Lease").

• There was no development of the oil and gas mineral rights underlying the Property
by virtue of the 1984 Lease.

• On or about November 24, 2008, Bellaire Corporation (the successor-in-interest to
The North American Coal Corporation) transferred its interest in the Property to
Defendant North American Coal Royalty Company ("North American Royalty") by
quit-claim deed recorded in Harrison County.

• On or about January 28, 2009, North American Royalty (as lessor) entered into an oil
and gas lease with Mountaineer Natural Gas Company (as lessee) covering the
Property, which was recorded. in Harrison County (the "2009 Lease").

• In December 2010 a well. was drilled pursuant to the 2009 Lease. The well was
completed in March 2011 and commenced production in June 2011.

• At no time did the Petitioner (as the surface owner of the Property) attempt to utilize
the 2006 version of the DMA.

8025266v8 3



ARGUMENT IN SUPPORT OF RESPONDENTS
REGARDING THE FIRST CERTIFIED QUESTION

This amicus brief focuses solely on the first question certified to this Court by the

Southern District of Ohio:

Does the 2006 version or the 1989 version of the ODMA apply to claims
asserted after 2006 alleging that the rights to oil, gas, and other minerals
automatically vested in the surface land holder prior to the 2006
amendnients as a result of abandonment?

By way of background, the General Assembly enacted the original (and now superseded)

version of the DMA in 1989. Although designed to provide a surface owner with the

opportunity to acquire title to previously-severed mineral rights that remained "dormant" for a

20-year time period, the 1989 version of the DMA proved to be fatally flawed. Specifically, the

1989 version of the DMA: (i) failed to specify a. mechanism for determining the applicable 20-

year look-back period; and (ii) proved impractical and unworkable due to ambiguity regarding

whether it provided for "automatic" abandonment of mineral interests without any due process

protections being offered to the severed mineral interest owner(s). See, e.g., Eisenbarth v

Reusser, 7th Dist. Monroe No. 13 MO 10, 2014-Ohio-3792, ¶ 108 (I)eGenaro; P.J., concurring in

judgment only) (citing H.B. 288 Rep. Mark Wagoner, Sponsor Testimony before the Ohio House

Public Utilities Committee).

As a result, the DMA was substantially rewritten in 2006 to require a surface owner to

follow a multi-step procedure, replete with fundamental due process protections, in order to

regain ownership of previously-severed mineral interests. As the Seventh District Court of

Appeals noted in Walker v. Noon, however: "the Ohio Supreme Court has yet to address the

issue of when [if ever] to apply the 1989 version of R.C. 5301.56 and when to apply the 2006

version." 7th Dist. Noble No. 13 NO 402, 2014-Ohio-1499, ¶ 35. The result has been that

surface and mineral owners (such as arnici curiae) are left with no choice but to litigate the issue
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in Ohio's courts. The issue is now squarely before this Court. And, for the reasons set forth

below, the 2006 version of the DMA is the only version to be applied after June 30, 2006

because the 1989 version of the DMA was not "self-executing."

A. The Answer to the First Certified Question Depends on Whether a Surface Owner
Was Reguired to Take Legal Action to Establish Abandonment Under the 1989
Version of the DMA Prior to June 30, 2006.

While Petitioner asserts that the retroactive application of the 2006 version of the DMA

to his claim would tulconstitutionally destroy his vested rights, the Court need not even reach

that question. Instead, the answer to the first certified question is conclusively established by a

detennination as to whether the Petitioner (and other surface owners) had to take legal action to

establish abandonnlent under the 1989 version of the DMA prior to June 30, 2006.8

If the 1989 version of the DMA did not require legal implementation, and is deemed

"self-executing," the rights to severed mineral interests vested in surface owners on a date prior

to June 30, 2006.9 Once the merger of the surface and mineral estates occurs, there would be no

use for, or application of, the 2006 version of the DMA because there would no longer a severed

mineral interest to abandon.

On the other hand, if the 1989 version of the DMA is not "self-executing," then surface

owners must have implemented its abandonment claim under the 1989 version of the DMA

while it remained a valid law.10 In other words, to establish a mineral interest as "deemed

8 For purposes of this amicus brief, the date of June 30, 2006 shall refer to the effective date of
the 2006 version of the DMA.

9 Of course, if the 1989 version of the DMA was "self-executing," it still operated to vest rights
in the surface owner only in the absence of a savings event. R.C. 5301.56(B) (eff. March 22,
1989). Ascertaining whether a savings event occurred under the 1989 version, however, would
merely constitute the application of the 1989 version of the DMA to a disputed claim.

10 Moreover, if it was determined, under Petitioner's construction of the law, that a savings event
precluded vesting in a surface owner prior to June 30, 2006, but a period of 20 years of nonuse
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abandoned and vested in the owner of the surface" under the 1989 version of the DMA, the

surface owner must have taken some legal action to establish abandonment prior to June 30,

2006. If the surface owner took no such action prior to that date, then: (i) record title to the

mineral interest remains-as before-with the mineral interest owner; and (ii) only the 2006

version of the DMA (the version of the statute in effect when the surface owner's claim is being

made) can be used to obtain relief. See Landgraf v. USI Fihn Prods., 511 U.S. 244, 273 (1994)

(explaining that a court should "'apply the law in effect at the time it renders the decision,'...

even thougli that law was enacted after the events that gave rise to the suit," quoting Bradley v.

School Bd of Richmond, 416 U.S. 696, 711 (1974)); see also Ca•iss v. Springfield Twp., 9th Dist.

Summit Nos. 13262, 13271, 1989 Ohio App. LEXIS 2699, 25 (July 25, 1989).

As set forth below, this is the most sensible construction of the 1989 version of the DMA.

B. The 1989 Version of the DMA Is Not "Self-Executing.ev

Ascertaining the General Assembly's intent at the time of the enactment of the 1989

version of the DMA is the primary objective of any court interpreting its provisions. See Henry

v. Cent. Natl. Bank, 16 Ohio St.2d 16, 242 N.E.2d 342 (1968), paragraph 2 of the syllabus

(holding that °'[t]he primary purpose of the judiciary in the inteipretation or construction of

statutes is to give effect to the intention of the General Assembly, as gathered from the

provisions enacted, by the application of well settled rules of interpretation, the ultimate function

being to ascertain the legislative will").

When a statute is ambiguous, however, the "court is charged with construing the

language in a manner that reflects the intent of the General Assembly." Clark v. Scarpelli, 91

passed following that savings everrt, concluding after June 30, 2006, then only the 2006 version
of the DMA applies. This would be true because no complete, 20-year period of dormancy or
nonuse wou.ld have passed before the 2006 amendments took effect.
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Ohio St.3d 271, 274, 744 N.E.2d 719 (2001) (defining ambiguous to mean "subject to more than

one reasonable interpretation"). More specifically, "where a statute is found to be subject to

various interpretations, a court called upon to interpret its provisions may invoke rules of

statutory construction in order to arrive at legislative intent." Cline v. Ohio Bur. of Motor

Vehicles, 61 Ohio St.3d 93, 96, 573 N.E.2d 77 (1991), citing Meeks v. Papadopulos, 62 Ohio

St.2d 187, 190, 16 0.0.3d 212, 404 N.E.2d 159 (1980).

The "ambiguity of the 1989 version of the ODMA is readily apparent." Eisenbarth,

2014-Ohio-3792, at ¶ 65 (DeGenaro, P.J., concurring in judgment only). Practitioners in every

DMA case, trial courts,ll and appellate judges (in the same appellate district),12 have advanced

competing interpretations of the 1989 version of the DMA (including as to whether the Act is

"self-executing," and what 20-year look-back period applies). Even the General Assembly itself

recognized the inherent ambiguity in the statute during the legislative process surrounding the

enactment of the 2006 version of the DMA: "Unfortunately, Ohio's Dormant Mineral Statute has

seldom been used, in large measure because the statute did not clearly define when a mineral

interest became abandoned and exactly how the process to reunite the mineral ownership with

the surface ownership was to be accomplished. House Bill 288 removes the anzbiguity in the

11 Compare Dahlgren v. Brown Farm Properties, LLC, Carroll C.P. No. 13CVH27445 (Nov. 5,
2013), and M&H Partnership v. Hines, Harrison C.P. No. CVH-2012-0059 (Jan. 14, 2014), with
Wendt v. Dickerson, Tuscarawas C.P. No. 2012 CV 02 0135 (Feb. 21, 2013), Walker v. Noon,
Noble C.P. No. 212-0098 (Mar. 20, 2013), Marty v. Dennis, Monroe C.P. No. 2012-203 (Apr.
11, 2013), Eisenbarth v. Reusser, Monroe C.P. No. 2012-292 (June 6, 2013), Shannon v.
Householder, Jefferson C.P. No. 12CV226 (July 17, 2013), Tribett v. Shepherd, Belmont C.P.
No, 12-CV-180 (July 22, 2013), Taylor v. Crosby, Belmont C.P. No. 11 CV 472 (Sept. 16,
2013), Hendershot v. Korner, Belmont C.P. No. 12-CV-453 (Oct. 28, 2013), Swartz v.
Householder, Jefferson C.P. No. 12CV328 (July 17, 2013), and Blackstone v. Moore, Monroe
C.P. No. 2012-166 (Jan. 22, 2014).

12 See Eisenbarth v. Reusser, 7th Dist. Monroe No. 13 MO 10, 2014-Ohio-3792, ¶^ 65-72
(DeGenaro, P.J., concurring in judgment only) (strongly disagreeing with Judge Vukovich and
Judge Donofrio regarding the applicability of the 1989 version of the DMA).
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existing statute." (Emphasis added.) Eisenbarth, 2014-Ohio-3792, at ¶ 108 (DeGenaro, P.J.,

concurring in judgment only), quoting H.B. 288 Rep. Mark Wagoner, Sponsor Testimony before

the Ohio House Public Utilities Committee.

As a result of the ambiguity in the language of the 1989 version of the DMA, this Court

must go beyond the mere text of the statute, and focus on other means of determining what

interpretation best effectuates the intent behind the 1989 version of the DMA. Specifically, R.C.

1.49 states that this Court, "in detennining the intention of the legislature, may consider among

other matters: (A) The object sought to be attained; (B) The circumstances under which the

statute was enacted; (C) The legislative history; (D) The common law or fonner statutory

provisions, including laws upon the same or similar subjects; (E) The consequences of a

particular construction; (F) The administrative construction of the statute."

As set forth below, taking into account all of the relevant factors leads to the inescapable

conclusion that the 1989 version of the DMA was not intended to be "self-executing." Rather,

the only rational construction of the statute is that it required a surface owner to take legal action

under the 1989 version of the DMA while it remained in effect.

1. Arrmicl's interpretation is most consistent with the express purpose of the
DMA.

Amici's interpretation best-indeed uniquely-effectuates the General Assembly's stated

objectives of the DMA itself. The very purpose of the DMA is expressly set forth in R.C.

5301.55, which states, in relevant part: "Sections 5301.47 to 5301.56, inclusive, of the Revised

Code, shall be liberally construed to effect the legislative purpose of simplifying and facilitating

land title transactions by allowing persons to rely on a record chain of title as described in

section 5301.48 of the Revised Code." (Emphasis added.) In essence, this provision uniquely

expresses the "object[s] sought to be attained" by the DMA-namely, to (i) simplify and
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facilitate real property transactions, and (ii) allow persons to rely on the record chain of title.

According to the General Assembly itself, any interpretation of the 1989 version of the DMA-

even if it has to be "liberally construed" to resolve ambiguity-must "effect th[is] legislative

purpose[.]" See R.C. 5301.55

The Petitioner's theory of "self-executing" divestiture, however, severely frustrates these

objectives. In fact, interpreting the 1989 version of the DMA to divest mineral interest ow°ners of

their constitutionally protected private property rights without any action or legal notice directly

contravenes the legislative intent because it (i) complicates transactions involving the oil and gas

mineral rights, and (ii) undercuts the public's ability to rely on the record chain of title.

The first problem with the Petitioner's interpretation would be that no one could actually

ascertain from the record chain of title whether the statute actually operated in a self-executing

manner to abandon mineral rights. The reason is simple-a number of the "savings events" set

forth in R.C. 5301.56 can only be determined by looking outside of the record chain of title. For

example:

• Establishing that there has not been "actual production or withdrawal of [the]
minerals" and that a "drilling or mining permit" was not "issued to the holder" of
the severed mineral interest would require detailed research at the Ohio
Department of Natural Resources, Division of Oil and Gas Resources
Management ("ODNR"), testimony from the appropriate person at ODNR and/or
an actual site walk of the property in question. See R.C. 5301.56(c)(ii) (eff.
March 22, 1989).

• Proving that the mineral rights have not been "used in underground gas storage"
would require detailed discussions with the relevant natural gas distribution
company, ODNR, the Public Utilities Commission of Ohio, and/or the Federal
Energy Regulatory Commission, as well as testimony from the appropriate
person(s). See R.C. 5301.56(c)(iii) (eff. March 22, 1989).

This very problem was noted by the National Conference of Commissioners on Uniform State

Laws in the prefatory note to its Uniform Dormant Mineral Interests Act (the "UDMIA"), which

the 1989 version of the DMA was modeled in part on. The UDMIA specifically noted certain
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downsides to "nonuse'° statutory schemes (as employed in the 1989 version of the DMA), and

emphasized "recording" as a "key element" of any dormant mineral act. Specifically, the

UDMIA stated:

A number of statutes have made nonuse of a mineral interest for a term of
years, e.g., 20 years, the basis for termination of the mineral interest....

The nonuse scheme has advantages and disadvantages.... Its major
drawbacks are that it requires resort to facts outside the record and it
requires a judicial proceeding to determine the fact ofnonuse....

(Eniphasis added.) Uniform Dormant Mineral Interests Act, Prefatory Note 2-3 (1986) (a copy

of the UDMIA is attached hereto as Appendix A-1). As a result, the "self-executing"

interpretation of the 1989 version of the DMA directly contradicts the essential objective of the

DMA, allowing persons to rely on record chain of title. See R.C. 5301.55.

The second problem of interpreting the 1989 version of the DMA as "self-executing"

would be that hundreds, if not thousands, of severed mineral interests would be "vested" in

surface owners as of March 22, 1992, without anything-not one document-in the public

record establishing such abandonment. Abstractors, title examiners, and title attorneys are

appropriately taught to rely on the documents in the courthouse in the record chain of title. But

under the Petitioner's theory of divestiture, ^vvhich requires no legal action or implementation, the

record chain of title is rendered all but meaningless. This interpretation of the 1989 version of

the DMA cannot prevail because it directly contradicts both of the DMA's express objectives.

See R.C. 5301.55.

Finally, under the "self-executing" theory of abandonment, numerous active oil and gas

leases with severed mineral rights owners across the state (as well as the extraction operations

conducted under those leases) would be vulnerable to challenges brought under the 1989 version

of the DMA. If allowed to proceed, surface owners in such lawsuits could continue to assert that
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at some unknown date in the past, the severed mineral interests merged with the surface estate.

An energy company embarking on a complex and expensive development operation could never

definitively ascertain whether it had leased with the true mineral holder. This constant, unending

threat would place (and has placed) a permanent cloud over the productive development of

properly-recorded severed mineral interests. This is not the outcome desired by the Ohio

General Assembly-indeed, to the contrary, the General Assembly expressly stated that the 1989

version of the DMA should be "liberally construed" to (i) simplify and facilitate real property

transactions, and (ii) allow persons to rely on record chain of title. See R.C. 5301.55.

2. Amicts interpretation is consistent with the legislative history behind the
DMA.

The legislative history surrounding the 1989 version of the DMA (although sparse) also

supports amici's interpretation. Indeed, neither the text of the 1989 version of the DMA (as

introduced or enacted) nor the legislative service commission's analyses of the 1989 version of

the DMA indicate that the 1989 version of the DMA was intended to be "self-executing" or

"automatic."13

Further, Judge DeGenaro recently opined: "By virtue of the 2006 ODMA, we have the

rare benefit of the General Assembly's statement of its intent with respect to the ambiguous

language of the 1989 ODMA. That alone dictates that the 1989 version is no longer controlling;

to decide otherwise makes the enactment of the 2006 ODMA meaningless." Eisenbarth, 2014-

Ohio-3792, at ^j 65 (DeGenaro, P.J., coneurring in judgment only). Elaborating on this

sentiment, Judge DeGenaro even more recently noted:

13 See Analysis of Sub. S.B. 223 (As Reported by H. Civil & Commercial Law), 1989; Analysis of
Sub. S.B. 223 (As Reported by S. JudieiaNy), 1989. Copies of these analyses are attached hereto
as Appendices A-21 and A-25, respectively.
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The timing of the enactment of both versions of the ODMA has presented Ohio's
judiciary with a rare opportunity; virtually every case involving the statute has
been filed after the amendments to the ambiguous statute have been enacted.
Instead of engaging in the typical exercise of divining legislative intent by reading
the proverbial tea leaves, the General Assembly has provided us with a billboard
of the meaning of these terms by virtue of sponsor testimony and Legislative
Services' analysis of the 2006 ODMA, let alone the express statutory language of
R.C. 5301.56 the General Assembly enacted.

Tribett v. Shepherd, 7th Dist. Case No. 13-BE-22, 2014-Ohio-4320, ¶ 129 (DeGenaro, P.J.,

concurring in judgment only).

As a result, the legislative history of the 1989 version of the DMA supports amici's

interpretation.14

3. Amici's interpretation is the only one that is consistent with Ohio's common
law, including rules governing the interpretation of forfeiture statutes.

"An individual's vested right--created by common law or statute-has been generally

defined by the Ohio Supreme Court as being in essence a property right, which is to be

recognized and protected by the state from arbitrary deprivation." Eisenbarth, 2014-Ohio-3792,

at ¶ 78 (DeGenaro, P.J., concurring in judgment only). See also State ex rel. Jordan v. Indus.

Comm., 120 Ohio St.3d 412, 413-414, 900 N.E.2d 150 (2008) (defining a vested right as "one

that 'so completely and definitely belongs to a person that it cannot be impaired or taken away

without the person's consent,"' quoting Harden v. Ohio Atty. Gen., 101 Ohio St. 3d 137, 139,

2004-Ohio-382, 802 N.E.2d 1112, ¶ 9). In the context of the DMA, a "fee simple interest-

which includes severed mineral rights-under common law 'cannot be extinguished or

abandoned by nonuse, and it is not necessary to rerecord or to maintain current property records

14 It is also worth noting that Presiding Judge DeGenaro recently opined: "By virtue of the 2006
ODMA, we have the rare benefit of the General Assembly's statement of its intent with respect to
the ambiguous language of the 1989 ODMA. That alone dictates that the 1989 version is no
longer controlling; to decide otherwise makes the enactment of the 2006 ODMA meaningless."
Eisenbarth, 2014-Ohio-3792, at ¶ 65 (DeGenaro, P.J., concurring in judgment only).
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in order to preserve an ownership interest in minerals."' Eisenbarth, 2014-Ohio-3792, at ^ 78

(DeGenaro, P.J., concurring in judgment only). Yet, interpreting the 1989 version of the DMA

to be "self-executing" unreasonably and arbitrarily divests severed mineral interest owners of

their own vest common law property rights. See, e.g., Eisenbarth, 2014-Ohio-3792, at ¶ 87

(DeGenaro, P.J., concurring in judgment only) (noting "[t]he interpretation of the 1989 ODMA

[as 'self-executing'] in Walker and Swartz and adopted by the majority has resulted in a

retroactive, substantive deprivation of the [severed mineral owners'] common law vested interest

in the severed mineral rights")

Compounding matters, the Petitioner's interpretation of the 1989 version of the DMA

turns on its head the longstanding principle that courts should "favor individual property rights

when interpreting forfeiture statutes." Ohio Dept. of Liquor Control ir. Sons of Italy Lodge 0917,

65 Ohio St.3d 532, 534, 605 N.E.2d 368 (1992). There is no doubt that the DMA is a forfeiture

statute.

The word "forfeiture" is defined in Black's Law Dictionary 722 (9th Ed. 2009) as follows:

"1. The divestiture of property without compensation. 2. The loss of a right, privilege or

property because of a crime, breach of obligation, or neglect of duty." See also Ohio Transport,

Inc. v. Pub. Utilities Comm., 164 Ohio St. 98, 106, 128 N.E.2d 22 (1955) (noting that a

"forfeiture has been defined as a divestiture of property without compensation in consequence of

some default or act forbidden by law"). Under the Petitioner's "self-executing" theory of

abandonment, the 1989 version of the DMA results in both the "divestiture of property without

compensation," and the loss of a vested "right" to a private "property" interest based on the

alleged "neglect of duty" of the severed mineral owner.

As a forfeiture statute, the DMA is thus subject to this Court's holdings that:
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•"Forfeitures ... are not favored in law or equity and statutory provisions therefor
must be strictly constrtied." State ex rel. Lukens v. Indus. Comm. of Ohio, 143
Ohio St. 609, 611, 56 N.E.2d 216 (1944); and

•"Whenever possible, such statutes must be construed to avoid a forfeiture of
property," (Emphasis added.) State v. Lilliock, 70 Ohio St.2d 23, 26, 434 N.E.2d
723 (1982), superseded on other grounds, R.C. 2933.41(C).

In light of the inherent ambiguity in the 1989 version of the DMA, and its operation as a

forfeiture statute,15 the admonition to "whenever possible" find a construction that avoids a

forfeiture of rights requires adoption of amici's interpretation. Even if implying the existence of

a limited procedural obligation on surface owners were not the interpretation most consistent

with the statutory text, which it is, the mere fact that it is possible to construe its provisions that

way requires this Court to do so.

4. Interpreting the 1989 version of the DMA as "self-executing" would have
negative-and far-reaching-consequences.

a. Interpreting the 1989 version of the DMA to be "self-executing" or
"automatic" violates the Ohio Constitution.

The critical question here is whether the surface owners' proposed interpretation of the

1989 version of the DMA violates the Ohio Constitution. This question has not been addressed

by any Ohio court and is an issue of first impression for this Court.

Surface owners (such as those filing on behalf of, or in support of, the Petitioner), and

Ohio trial courts,l6 however, continue to place sole and total reliance on the United States

15 See, e.g., Eisenbarth, 2014-Ohio-3792, at ¶ 82 (DeGenaro, P.J., concurring in judgment only)
("Because the 1989 ODMA did not require the holder's consent or notice, the [severed mineral
interest owners'] vested interest was taken arbitrarily and operated as a forfeiture, an especially
harsh result considering the 1989 ODMA is being applied in a case filed after that version is no
longer in effect . . . .'°).

16 See e.g., Tribett v. Shepherd, Belmont C.P. No. 12-CV-180 (July 22, 2013) (concluding that
the 1989 version of the statute was constitutional based on the United States Supreme Court's
decision in Texaco v. Short); Taylor v. Crosby, Belmont C.P. No. 11 CV 472 (Sept. 16, 2013)
(same).
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Supreme Court's decision in Texaco v. Short, 454 U.S. 516 (1981).17 The Texaco Court,

however, did not analyze any state constitutional claims. Instead, the United States Supreme

Court upheld the constitutionality of Indiana's dormant mineral statute under the United States

Constitution, specifically due process, equal protection. and takings claims imder the Fourteenth

Amendment. Thus, the constitutional analysis under Texaco is not relevant in determining the

constitutionality of the 1989 version of the DMA under the Ohio Constitution.

As a result, this Court must answer the simple and straightforward question: Does an

interpretation of the 1989 version of the DMA as "self-executing" violate the Ohio Constitution?

The answer is yes, it violates the Ohio Constitution's prohibition on retroactive legislation in

Article II, Section 28.

As this Court long ago explained:

Retroactive laws and retrospective application of laws have received the
near universal distrust of civilizations. English common law, as expressed
and commented upon by Bracton, Coke, Bacon and Blackstone, has fully
articulated the disdain of retroactive laws. The laws of all the states and
the federal government have reflected this same attitude.

The possibility of the unjustness of retroactive legislation led to the
development of two rules: one of statutory construction, and the other of
constitutional limitation. The rule of statutory construction operated to set
the ban against retroactivity upon laws affecting prior acts, events or
cases. However, this principle was not applied to ban all legislation.
having retrospective effect. General laws of Parliament and of the King
were, under this rule of construction, considered to have only prospective
effect unless the Act expressly stated that it was to be applied
retrospectively.

ov

The second rule, that of constitutional limitation, was developed first in
this country and was based upon the same principle of justice underlying

17 It should also be noted that the Texaco decision was rendered by a split court (a 5-4 decision)
nearly 30 years ago when the country (in particular Ohio and the greater Appalachia region) was
not in the middle of an oil and gas boom.
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the rule of statutory construction. This principle ofjustice was expanded
logically f•om the rule of statutory construction, to "include a prohibition
against laws which commenced on the date of enactment and which
operated in fiaturo, but which, in doing so, divested rights, particularly
property rights, which had been vested anterior to the time of enactment of
the laws. " This second rule assumed constitutional proportions at an early
state in American jurisprudence.

By its Constitution of 1851, Ohio has quite clearly adopted the above
prohibition against retroactive legislation. Section 28, Article II states
that: "The general assembly shall have no power to pass retroactive laws,
or laws impairing the obligation of contracts ***." (Emphasis added.)
This was a much stronger prohibition than the more narrowly constructed
provision in Ohio's Constitution of 1802. Accordingly, it must be
concluded that Ohio has adopted both of the foregoing safeguards against
retrospective legislation.

(Emphasis added; citations and footnote omitted.) Van Fossen v. Babcock & Wilcox Co., 36

Ohio St.3d 100, 104-105, 522 N.E.2d 489 (1988).

In order for a retroactive law to be deemed unconstitutional, a court must first "determine

whether the General Assembly expressly intended the statute to apply retroactively." Bielat v.

Bielat, 87 Ohio St.3d 350, 353, 721 N.E.2d 28 (2000). In the context of the 1989 version of the

DMA, the General Assembly expressly intended the 1989 version of the DMA to apply

retroactively. By its very terms, the 1989 version of the Act examines a 20-year time period

prior to the enactment of the statute, with the potential effect of deeming abandoned severed

mineral rights that were created and vested long before the enactment of that statute.

Undoubtedly, the Petitioner and his supporting amici will contend that the 1989 version

of the DMA operated prospectively-primarily because there is no language in the text of the

1989 version of the DMA declaring it to operate retroactively. Yet, this ignores the longstanding

recognition of this Court that "a statute that applies prospectively may nonetheless implicate the

Retroactivity Clause." Longbottom v. Mercy Hosp. Clermont, 137 Ohio St.3d 103, 109, 2013-

Ohio-4068, 998 N.E.2d 419, ¶ 24. As this Court has recognized, "the constitutional limitation
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against retroactive laws "include[s] a prohibition against laws which commenced on the date of

enactment and which operated in futuro, but which, in doing so, divested rights, particularly

property rights, which had been vested anterior to the time of enactment of the laws.°°' Tobacco

Use Prevention & Control Found. Bd. of Trustees v. Boyce, 127 Ohio St.3d 511, 2010-Ohio-

6207, 941 N.E.2d 745, ¶ 14.18 As a result, no matter how one looks at it, the 1989 version of the

DMA operates retroactively.

Because the General Assembly did intend the 1989 version of the DMA to operate

retroactively, then the court must determine "wh.ether the statute is [1] substantive, rendering it

unconstitutionally retroactive" or merely [2] "remedial and curative" and therefore comporting

with the Ohio Constitution, even if it applies retroactively. Id. A statute is substantive-and

unconstitutionally retroactive-where it "impairs vested rights, affects an accrued substantive

right, or imposes new or additional burdens, duties, obligations, or liabilities to a past

transaction." Bd of Edn. of the Cincinnati School Dist. v. Hamilton Cly. Bd. of Revision, 91

Ohio St. 3d 308, 316, 744 N.E.2d 751 (2000). Thus, "a statute that retroactively creates a new

right is unconstitutionally retroactive if, and only if, it also impairs a vested right or creates some

new obligation or burden as well." Id.

The 1989 version of the DMA is undoubtedly substantive because it "impairs vested

rights ... or imposes new or additional burdens, duties, obligations, or liabilities to a past

transaction." Hamilton Cty. Bd. qf Revision, 91 Ohio St. 3d at 316, 744 N.E.2d 751. In fact,

interpreting the 1989 version of the DMA as "self-executing" or "automatic" does both: (i) it

impairs (and takes away and gives to another) the vested rights of severed mineral interst ovy-ners

across the State of Ohio; and (ii) it imposes new burdens, duties and obligations on the severed

18 Interestingly, the Petitioner cites to and acknowledges this language on page 18 of its brief.
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mineral interest owner (e.g., requiring the filing of a preservation affidavit during the three-year

grace period).

As a result, the Petitioner's interpretation of the 1989 version of the DMA violates the

Ohio Constitution, specifically Article II, Section 28.

b. Interpreting the 1989 version of the DMA to be "self-executing" fails
to give effect to the entirety of R.C. 5301.56(B)(1).

The 1989 version of the DMA provided that a severed mineral interest "shall be deemed

abandoned and vest in the owner of the surface, if none of [eight (8) statutory "savings events"]

applies . . . [w]ithin the preceding twenty years. . . ." R.C. 5301.56(B)(1), (B)(1)(c) (eff. March

22, 1989). This language gives rise to two interrelated questions, the answer to which support

arnicz's interpretation

The first question is: Who determines whether the statutory "savings events" apply? For

Petitioner's interpretation to prevail, this Court would have to conclude that the General

Assembly intended surface owners to self-servingly determine that the statutory savings events

do not apply, and "deem" the mineral rights to have "vested" (in himself). But, this makes little

sense. The only entity qualified to make these determinations is a court of law. A surface owner

cannot cause the mineral rights to vest in himself simply by determining, without a legal

judgment, that none of those eight savings events occurred. Instead, the text of the 1989 version

of the DMA suggests that the surface owner needed to take formal legal action while the 1989

version of the DMA remained in effect.

This conclusion bears itself out in answering the second, but interrelated question:

Preceding what? Unlike the 2006 version of the DMA, which specifies that the 20-year look-

back period begins on the "date on which notice is served or published," R.C. 5301.56(B)(3), the

1989 version did not specify the starting point for its 20-year look-back period. Instead, as noted
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above, the 1989 version of the DMA provided that a severed mineral interest "shall be deemed

abandoned and vest in the owner of the surface" if certain statutory savings events did not occur

"[w]ithin the preceding twenty years." R.C. 5301.56(B)(1) (ef£ March 22, 1989). The statute,

however, failed to answer the fundamental question: Preceding what?

As a result of this ambiguity, three different and competing answers emerged. In fact,

each answer was contemplated in a 2006 report issued by the Ohio State Bar Association: "the

original statute [the 1989 version of the DMA] provided for the lapse to occur if no specified

activities took place within 'the preceding twenty years.' Questions arose as to whether that

language meant [i] 20 years preceding enactment of the statute, [ii] 20 years preceding

commencement on an action to obtain the minerals or [iii] any 20-year period in the chain of title

[i.e., the 'rolling' look-back]." See Ohio State Bar Association, Report of the Natural Resources

Cornmittee, https:!/wu cv.ohiobar.org/NewsAndPublications/SpecialReports/Pages/StaticPage-

313.aspx (accessed September 30, 2014). As set forth below, the best and most textually sound

interpretation is that the look-back period is calculated from the date the surface owner takes

legal action to declare the mineral interest vested in the surface owner.

The Petitioner proposes the least plausible answer to the question (the third in the 2006

OSBA report)-preceding any 20-year period in the chain of title. Better known as the "rolling"

20-year look-back theory, this interpretation allows a surface owner to "pick any date that exists

between March 22, 1989 and June 30, 2006 and then look back 20 years from that date."

Eisenbarth, 2014-Ohio-3792, at ¶ 39. In essence, with the benefit of hindsight, the surface

owner gets to choose whatever 20-year period is most beneficial to the surface owner. The

Seventh District Court of Appeals, however, recently rejected the use of the rolling look-back

period as being arbitrary and unreasonable. Eisenbarth, 2014-Ohio-3792, at ¶¶ 33-51 ; see id. at
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¶ 123 (DeGenaro, P.J., concurring in judgment only) (noting that the "arbitrary selection of some

random date to put a savings event outside the 20-year look back period is so violative of due

process it does not warrant further discussion").

Just as importantly, this interpretation uniquely reads the word "preceding" completely

out of the text. To wit, the 2006 OSBA report noted that: "Questions arose as to whether that

language meant [i] 20 years preceding enactinent of the statute, [ii] 20 years preceding

commencement on an action to obtain the minerals or [iii] any 20-year period in the chain of

title." (Emphasis added.) Ohio State Bar Association, Report of the Natur•al Resources

Committee, https://www.ohiobar.orgiNewsAndPublications/SpecialReports/Pages/StaticPage-

313.aspx (accessed September 30, 2014). For these reasons, the "rolling" look back period must

be rejected.

The first answer above centers on the effective date of the 1989 version of the DMA (or

March 22, 1989), and proposes a fixed 20-year look-back period running from March 22, 1969

thr•ough March 22, 1989. In essence, only those mineral interests which already were dormant

for at least 20 years as of the effective date of the 1989 version of the DMA would be deemed

abandoned and vested in the surface owner (assuming the mineral interest owners failed to tak.e

advantage of the three-year grace period).

While a fixed look-back period has the virtue of giving meaning to the term "preceding"

(by tying it to the date of the enactment of the statute), it ignores the law's clear indication that it

was not intended to apply just once as of 1989 (or, more accurately, in 1992, at the conclusion of

the three-year grace period). As Petitioner himself notes, the 1989 law contemplated the

possibility of successive 20-year periods of nonuse. See Petitioner's Brief, at 10 (citing R.C.

5301.56(D)(1) (eff. March 22, 1989) (allowing for "successive filings of claims to preserve
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mineral interests ...[indefinitely]")). Successive filings to preserve mineral interests would be

superfluous if the statute only provided for abandonment once, as of March 22, 1989. For these

reasons, the fixed 20-year look-back must be rejected.

The most reasonable answer among the three presented in the 2006 OSBA report (and the

answer proposed by amici) focuses on the "20 years preceding commencement on an action to

obtain the minerals" under the 1989 version of the DMA. 'This interpretation not only preserves

the commonsense understanding of the term "preceding" (and the indisputably backward-looking

operation of the 20-year look-back period), but gives effect to the entirety of the 1989 version of

the DMA (e.g., the contemplation of successive 20-year periods of nonuse). See Martin v. Ohio

Dept. of Muman Servs., 130 Ohio App.3d 512, 522, 720 N.E.2d 576 (2d Dist. 1998) (recognizing

that "[g]enerally, a statute will be construed so as to give effect to all of its provisions"); see also

R.C. 1.47(B) ("In enacting a statute, it is presumed that,..[t]he entire statute is intended to be

effective.").

To be sure, amici's interpretation adds words to the statute. But, so do the other

alternatives. And, as set forth in this brief, tying the start of the 20-year look-back period to the

implementation of legal action under the 1989 version of the DMA does the least violence to the

words and statutory scheme that the General Assembly actually adopted. In fact, amici's

interpretation even entitles Petitioner and other surface owners to the "arbitrary selection of some

random date" and a rolling look-back period, but simply obligated them to memorialize that date

publicly prior to June 30, 2006.

For these reasons, only amici's interpretation gives effect to the entirety of the 1989

version of the DMA.
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c. Interpreting the 1989 version of the DMA to be "self-executing" leads
to inequitable results.

Reading the 1989 version of the DMA to require the surface owner to take some formal

legal action in order to effectuate the vesting of the mineral rights produces the most equitable

results-in this case and the many like it.

As an initial matter, interpreting the 1989 version of the DMA as "self-executing" allows

surface owners to inequitably sit on their rights indefinitely, which runs afoul of the equitable

principles underlying the doctrine of laches. See Eisenbarth, 2014-Ohio-3792, at ¶ 90

(DeGenaro, P.J., concurring in judgment only). "Stated simply, laches is an equitable doctrine

that bars a party from asserting an action when there is an unexcused delay that prejudices the

opposing party." Gordon v. Reid, 2d Dist. Montgomery No. 25507, 2013-Ohio-3649, ¶ 15

(citing Baker v. C1trysler, 179 Ohio App.3d 351, 361, 901 N.E.2d 875 (2d Dist. 1998). In this

case, the Petitioner (like most surface owners) did not assert or attempt to enforce any

abandonment claim during the 17 years the 1989 version of the DMA remained in effect, or at

any time prior to the filing of their lawsuit in 2013. Such total inaction on the part of the surface

owner (and its predecessors-in-interest) cannot and should not divest the Respondents of their

properly recorded, and long-vested, property rights in the oil and gas mineral estate.

Making matters worse, the Respondents in this case (like most severed mineral interest

owners) took steps necessary to both develop the severed mineral interests and/or preserve such

interests under the 2006 (and current) version of the DMA. As Ohio courts recognize, one of the

clearest forms of "material prejudice" that "necessitate[s] the application of laches" is "a change

in the defendant's position that would not have occurred had the plaintiff not delayed in asserting

her rights." State ex rel. Donovan v. Zqjac, 125 Ohio App.3d 245, 250, 708 N.E.2d 254 (11th

Dist. 1998).
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Here, the Respondents transferred their interest in the severed oil and gas mineral rights

to an entity specifically set up for the purpose of mineral development (specifically, to

Respondent North American Royalty), and subsequently entered into the 2009 Lease. Now,

those leased mineral interests are actually being developed by the other named Respondents.

Similarly, all of the amici curiae took similar steps to prepare for the current shale boom,

including: (i) filing preservation claims/affidavits under R.C. 5301.56(C) and/or (H);19 (ii)

entering into oil and gas leases;20 (iii) completing appropriate title curative work in the probate

courts;21 and/or (iv) establishing a separate tax parcel number for the severed oil and gas mineral

estate with the county auditor's office.22 All of these affirmative actions by the severed mineral

interest owners constitute "a change in position" that would not have occurred "but for" the

surface owners' lengthy and unreasonable delay in asserting a claim under the 1989 version of

the DMA.

As set forth above, the factors set forth in R.C. 1.49 lead to the inescapable conclusion

that the 1989 version of the DMA is not "self-executing."

CONCLUSION

In the face of an ambiguous statute, this Court must choose the best interpretation; it

should choose amici's interpretation. Only in doing so, and rejecting the interpretation of the

19 See Walker• v. Shondrick-Nau, Sup. Ct. Ohio No. 2014-0803; The Weekender, Ltd. v. Greegor,
Guernsey C.P. No. 13-OG-000224; 1filler v. Kinney, Belmont C.P. No. 14-CV-178; Captina
Creek Preserve, Ltd, v. Doudna, Belmont C.P. No. 13 CV 0318; Tribett v. Shepherd, 7th Dist.
Belmont No. 13-BE-22; Riski v. Shondrick-Nau, Sup. Ct. Ohio No. 2014-0066.

20 See Walker v. Shondrick-lVau, Sup. Ct. Ohio No. 2014-0803; The Weekender, Ltd. v. Greegor,
Guernsey C.P. No. 13-OG-000224; Miller v. Kinney, Belmont C.P. No. 14-CV-178; Captina
Creek Preserve, Ltd. v. Doudna, Belmont C.P. No. 13 CV 0318.

21 See Miller v. Kinney, Belmont C.P. No. 14-CV-178.

22 See id.
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1989 version of the DMA as self-executing, will this Court achieve the overarching goal of

reasonably determining the General Assembly's intent.
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rmissera:s. pn exploration or mining eotapan.y may be iiat;le to the
miasing or unkdown owners it er{`lorat3ar or mining'p,C•ctGeeds '
without proper leaves. SUrfnce owners are atau Yaneerned`with
zhtr o+vnershtp af the roinerals 1)eneath their property. A mtnet•ial
interest 9nclucl+se the right of t^¢RsonaDla ealtry on the satrfactz fYur
pitrpL®es of es6nersl extracttnn; this ca,n rlfiertivelY preclude
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^ iapairatertb-of taarsrjc^tabitity.

Oxt the ot3ser hattd, the ownn_r of a rlor.mant miFteral
itktemt • 48 not onotivated ta devvlop tfza minQraLs• sinoo
tzndeaaflofwd righta ruay not be taxed artd my not be se,tb*t to
loss 1hwuRt advarsc poseexeicn bv eurfaea oceupancy. The
greatest vatuo- nf a dore,qnt mistarel intereet tu the mineral owner

a i$ raay be fts effeotxtal impadrmant of the surface estate, wtmictt play
have hold-up value wtsen a person e,seks to asserable aai

:

unencflmbased fr,r, f ven it one owner ot F dormant mirset'eI
intereet fa uWsng t:; reitugu#sh the interest for a ressontxltte .

., prias, the aurface oeastgr al$y 1'!ad It tmpossiblcs tiz trare tYw
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Ats uxtrrnsive body of legal iitAratura dgmasttlatba the
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shawing o( dntent to abandcn; rianuse of the mtruer^Y interest
abana'is itpi' suf•ffaien?.evfdence of Intent to abandon, t{GVrev+ar,
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judlcial'prop^ed9nR to, daterlutnc th¢ lact of nonuse. It 4s0
pr+ae}udes longzt,erdt ho]d.ing of rnfn¢ral r3ghts for 5uek purpaqea
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wfthout rpeording. Under this approach a miaerai Intervat is
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eafampie 30 yeare, tvs;ess d'uriag thrst parioci s nutive csi intent to
Prrs"r¢e the interest ta reoardnii, The v'irtuea` a.f tlate madei are
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Z%mlapt ti1 umeful.. hqtoev,gr. aad shrsulel pe key, eieaMattt 1n Mt p
dotsriant mdnera! 1E9tsi4tinat*

. + _ J, ` . • `f .

^t . , . . . . . ' 3 . , ' .

7, ^ .. . ' ,.
.. •:^`F .. ^t . .. , .w • .. ..

j . , . . ^ { r . r ... • ' a'. .

[tt,. , •! R'+ ^, ` , ..
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Tre10 Gr usgkntatato mineral awners. A qutte. diffarenr'
^'< agPruactt ea pztitet'ting^ie^^tts^ m^erai ownsrs fs founit in a

aumWor'nf fur1sdtC4tattk,' based On the concept of a trust furtd
created for u.nkDi)wg mine.rai orrners, The' basle Surpc,ae oi'sudh.statvtea Ia to-germit tlevatoprnent of the minarabts ev+sn tiiouglt
not all arinerai ownera ean be laratec}, pa3in$ tnto a tr^^at tt^a
ahtr¢ of the prnsBeda silonable to the abr,ent ow^grs. Trie
utef.^lrlea^t ot this sehe¢yQ f§ kct.ited in' otze of til4 cqain aftu$tinn5
We qre, cotlcernexi a1th, wttirh is tp ety3cble surfar.s d^vqlapeien#
cshere thera la no substantini ssinerai value. Thtr romrrutteii, Paaa
conch:ded that this ConMep4 ip boyarrd the scolie of the slCraant }
Cttn®Rtil atatutm, alttuaU$h it, cmaid be the subjeci of a suCspquPnt •
act...

^ • , ° ' .
Eachor+t, A few ststes have tte$ted dqrynant pI{ptewyls as

abandaneZ property sub;eet to eaeheat. This zor,cept la siaailar'to the treat;nnr.t giaer, psraQppl prop,ei-ty Iiq thgt, {,infforAs
L'nclalased Proparkd AC•t. T}zia eppCOacla, has tkre sa[^
ehart^niing9 aB t]te trust for unknotan rain¢raZ atvnetrse

Ccrsstrtitutfon^zYt Canst9tntionsi i;+srxes haag ts®e^^rc-rained.oonae nrit{^g,ftfrsaet^va appllaation, of a dc+rmstat minaral etatute toe^®ati.n$ tdPrterai intereats• 'X•he leadiase cate:, 'I'exatoo v. Bhot°t,
154 U.S. 516 (1488), hbid the Indienrr da2'taWt m auecanstituttonap - by 'a:narraw " mmrgin. The imdiana gta#ute
proride$ •thata minerc right 3apaea if IF: ts net' ugad fot• a period
of aQ rxaia and no reacrvation of rlghka ks reoprdgd duritg thattime ; No prior noti^ to the mirierat ._+t,'ayer f,s reqt:Yred. Theetetute irt^udes a tteo-ypar g•1•ace period after lwixaqttrr$nt durittg•wZti,ci, noClces of preaareation of the minex•ai IntEr68t'asayr berecordqd. •

• A cornbIriatlon nCCitt88/teC4rdin
fa?cioral due

p
.troress ratluircnrerits, S^.ctherm such a a tt$^Srhern rtauld

sattsfy tkte due process raquireraents of the variatts stnte4 1a not
clear. Coinpgrxblz dcrrmqnt mt :erai leQisYatiots 3txs been vo9dedby several state ootirta for failure to aatisly state due prmcgar
xwqutremant,&. L niftam legfaiAt'ion, [f St is ta• auccatd in all
atates where it Is enee+ed, wM peed ta"f3e clearlg r(mstftutiapagi
under :vartoua saatek stezsderds, Thia means thut e", aort oE
prior nutilc,e to the tninera2 owirer ib most 1ike2y neosspary, ,

Draft ; 8tatnte

A +mtabinetioyt of a r^ ` : •
unitorm,Ie niado^z. Ttte ^ ^° r^^rs to be best por^ pai#ttfia of thta ar2s of tho iaw areqetfte {^tenae, in the n6nsri,l praduqiag stet", and the positious , •w
and 1ntereste of the varioaa tereasnr¢ gxonps dfftet troom stnte tastata, It ahou3d b® rmroemqered ttrat the tYaxoatx minera] partxxuof USLTA aae felt to be the anaet contrntrerldsT a"Ct of tiiaf;

' . ^ ^ .. . - 5 ^ + . . . . ' .

^ .. , • ^ ^ , ' _ .

' ' ' ... . . . . ^, ..

. .. . . . . .. . . 'i.

4
, y . . ' . . ..,. . .

. _ ^

, '.a ._ .. . ,

., , ^ I .. . i .. e.
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`k ataItuie..that cutntitisea a nursb*r nf•difteretit pirotrect#ans'
{ for Gh0 attflarsi Owtt+=r, but thak xtii3 enstsiea; tarctination of

^:darnaosit miner>xI rights, ts L'kuly to be ttw M„st succegsful.
^ach a eombirrntiein mat also }tea.p ensurs the rorrstftutiontdity of

t?^a'act [mro atate-to state, For thpse r°caaane, tlte draft &tatuts °
de+naltiri'r3d by the commitJc3e consiaEs of a workable ciimbfnatCatt-of
the tiiqst widely acrepted apprauc:}es foursd ia ;urisctic2tona wfth,
existing dormxnt minars-! 1Qgie1$tion, together with p:tior nodee
protecttcn for the mtnerai cwnsr,

.tinder the dratt ttatuto, the sur4sce ownsr may bmng an
sotfon tev tePatislFte aurIneral fnterBSt that hes been dormant ?frr •
?Q yeare, provfrtesf the r+:card aleo avidenaea no•activtty
invttlving the aainera! tntaaest durireg tts.at geriad, the nwner of

^• the mineral interest .'ntts to record a notice of fntant to praurve
the minet+ai Enttireat abithii: that period, and no taxes " paEd on
the min+E:rai interest withtn that parlqd, ,'i:o pmteat the rights of
a Qormamt mlteerei owner who thz+trugh irtadvertRnce tatts to
rgaord,- tltai MgttaLr enables !ate "aaridtng upon peymant of tZfe
titigatlon expenans'incvrred by th6 ourfaat, ownerc thia remedy

s^ ?f ^ Ta •t of uvaitablie to the -mineraS nwrder, ifoweeer, U the reltterai
int@reat has bean doment for more than, 90 yea.ro (ltS,, thare
has been no uea, tqzation, or rarordlng of any tcind aifeetinP
tite minerals fur.that period). ihc statute grovQdee a tvtp-year' `
pr°ase period for owners of mlzierel ixatertuts tv cseord a• zlatiaa taf
Lnt°ent to prosexv© interust8 that would be itnctvda4tely or ardtt>}n
a shor: period affeateG by ctiaeetufafat rff the at9tute.
.. c h^ . . • :..

'3'hfs proaedu:`e wil[ aaaure thnt sotive ar aAtt4atbls qirlera!
triterests nre protected, but uiit not place an undi:e burcItn on
marketetrtlity. The ccrobinatiron of pratec^tmu'gi33 heip oaaare
tha t'airr.w, as wali as .she eonatitutionaLty, at the sta,tjLte,

The comrnittee tHetievaa that clearing title to reA^ prqpertp
should not be an and in lteolf and shonld not be achieverl 8t ttaa
expansa of a utineraS owner wio•svishas ta retsin the miueral
'itttere•st. In ir,any aaacs the I,iterest was afegotiated atitl

° bgrgafnn_r3^ for and repreeente a su.batmttal investcaelnt. The
ebjebctiva fs to alear titigof worthlesa raineral int+rezta ectd
mitt,erai ixltetestc about which no one caros. The draft atatute
etaDodiea tk+tj^ gh2oavphy,

, , 9 , ^ - + . t ' . , . . • y .

J `, • . ' .
, '.

a. ., •
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SZCTfON 1. STATIL(:t$AtT OF kt?IsICY.

(e) the publta pollcq of t3is State is lto eriab.llp ant1

encourage mark.etahilzty of rs91 pralrertp and to' miigat* ttse

adverse effect of dnrmarst miirexai interesta on the Eu3i uae-end

developMOnt ni bGth sulface estate and aninerul interststs in reai
•-^. .

prcporty,

($) Tttis ( Ast i-sheU bb 41640truee3' ta 'effaetiutate its

Fu^e ta prr.rv6de e rnaans sor ;erm[natiiyn of doarrttafltmine['et

intct®stm that 3mpa,Nr'tparitstat,tuty of 1re®l• paoperty.
^. . .

. Cf?b1AtENT '^

This seetian fs a J,^gistativr f9ndfzsg and declaratlut► of the
suFtstsntial }tatezest rsR the atata in darmant moerat.iegiaYBtiun.

SEGTIDDI 2. DEF3Pi1`£1C1NS. •
5 • . .

As uiee# in triia lAat'r

{1) "A+}itteral intchsest" Meana an Werpst fa a m1nerel
• :- ,:

eat:te, however crested ^*d r4gardlesa 'tsf toras. whethor

absalute ar fract4atial, L+iAdad or rtndivided, eorputea2 orti . ^ •. .
incorptrreaF, ircetudkng A €oe siatple or any taeser interest or any

Icinel aC royalty, prndurtfqa, peqmattt. executive , rigtyt,

tfj nanexecutiva right, leeaaeimffl, ®r .tten, in minat••ais. Agpraqebs bf

ehera^t^r.

(2) 'lltfte$raf#" bCludee gss, cdd, cOH]. 'other gneeault,

if liqaia, and solid hYdrwArbope, oil sha3e. ceatettt-matetiel.' sand

{ and,gravei, road matBrlaM, buiiding ®t®tte. ehemLasl atWstasaee.

gematone, rQe#autC, f#se496abie, and nnzifiselone'hle orae5 eol}o3dal
` , .

i . .

.i
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ertd tstttirit c^dY steatn'and r7theP gaortlharma! resaurce, ia^nd ®ti^!

other stibsea.n. e4 def4nad aa a ininerAl by the Ittar 9f this State.

qw U 06144ENT

'ince det^tfcros in tiiis sscti,nn are hro8dty draPted to
tsC4ude sA tY[e,yar'iotts tormg of minersls mnu mfnernl tnterca#s.
Tkns tr,,4vdes {roth fugne<ouF end naTu°sgacnmis, Rs N-ail ss
clraRnftt ind ihjarganir, minerala. 'P!5e Act vioes not d9sting,,tish
em®nir mfn2raiff bacsed on their cheroLeter , , hut Yreata ait cetalgrv:ls; •
the ^iasno.

TliR; ^af4re:^ce to hxn^ in p^nragrtiph (1) tneit+ees t^oth
onntractutiF at;;d rsonnwntractual, vafuntary and invo2nAta_ry, liena
a¢ m3tjesals at^d arirteial iatererta. It slsntild be qctes] that the
dure.t^;an af a lien may be subja¢t ta general tsws gnvernf;sg
lfens.' Por c25̀ u^pla. a fiaat tJiat by state law tias a rlvratiatt of
14 pearsz Eqdy.hxat be gfven a life of 20 yaers sivCpiy by recording
8: M1Ctice L+f 'io$nt ta pre"rSre thB1ieJLL lALtrkupnt to se<*^ph 5
(pres^ervaLipn cf min!sral intarest l^y noti4^). 3^t as a minar®i
iesee whiati bq i(s own ternts has a dura#ran of t3oe yaers is not
extaatded bvr recordatioat ot a nmm of 1ntikt to pmservp tb9
1eais. L#âcewlse. if st,ata 3»w rRqultes apedfic iffings, -
x°ecoPCllatgs" 9r othc•r acte for ettfovftatriiity uf a 1ien, t6aae acts
hlust be cocppEaed with ®ven though the 79en is not dormant wttbfn
the meattiing of this Ac•t. Cas,versaiy, an instrnm-ant, that oi'eates
E ee!aurity erest wtdch, by ittr tr.n¢ss, end.tres more tEUn
20 ycaris, tmnot avvtd the elbect of the stt-year sta;tut,e. 8ee
$eCt^qli:4(^)^Steranit3rtian of daxmarat c+^grsL i_atetee.t).

The d+s̀ linitiars af "menerala" i» pUragrnph (2) Ic 3neluspQg
and i•aot eaglusive. "Coa1" actd ettter solid itydrncaa^taoaty withtn
the mesrai3X of paragraph (2) Lnr,tudeh tigr+ite, faflnardite, and
othet gr'ndes of coal. This Act is ttot irttandett to affaot ++ater
taw bvt iro-iiytencied to affect tidzr®Pa#a dfsaoivad or su^sp•endad in
vtetar. se^ 5ection 3 fiescctuetcats?.

f

442t ie 9actan 2 de$nes ths term "raitYaraGa" 'aa:Q "uurrersi
ndiy, she detinittcn.s serve the 3fne4ted functton d^tatterest" bro

deter>^irig mirsnrml interectE that are t+ermfPtated ptarsuerlt tp
thEs Ayt. ^TYaey art twt inteYsderl tv rcjdafxse mitu*raln pnd
tnineraA ip^er+ists Yor purprases of stste law ottier, tthan tRtia Act.

. ^ .
SgG't` ii 3. 87CCLD3KsNS.

{A)^ Thfc IAotl dores -aat Rppty to:
,^ . .

a mittaral fntatrest ot the tiefted ytater or att tndtsga

tsfbe , e^apt .io ttta oact_pasmitted ^by federal #aw, or

, ^r: •

7

;s' . _ •

^, , . . ^ . • , _ . .

t . . {
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(2) s ctuae-re1 .rntctest of this 3tatit or an egency ar

poqitiml xtylsdivisintr of this StaRe, except tn ' Zh+e extent perneit3es£

Tay atate law ather ttw,e thft iACt].

(b) This (?.,c.t1 dcas rbut ufCeei* water rights.

GOhfIYENT

Publfc e)Iities are eYCeptad by ttcis sertion t>e^ausg they
? fi„ve p¢rpetuai eaistenrs and m be Iocated if it becames

necessqrg td terminrtQ by negAtfatisan a aafxeeral lritere$t held by
► the pttblfe entfty.. A jurlt4iction ettpCtl7ig`thlo a.tatute ehQuid

klso excluda fmm its operation interest# pstGteCtsd by stefute,
rtteh aatr. envltanments7 ur naturat resoures tMe"eitiar, ^.)r
preservetian btstutes.

This Act rioes not af1ezt m[ateina'1 interests of tnd§an tr3bes,
$'touyia, or irdividuais fincisxtlittg oorpesrittt<fate iarmed under the
Aluislce t4tive Clnims Ssttletaent Act. 43 ^.C. $ 1fSRD 0 seq, }
to the extent that the interes;s ttae pt^t d aflpiriBt 'divfistiture

1 by eupersading feeer¢i treatSea or stnttttas.

!T ^^ Altriou;gh this 4;ca,affeots aiinereie d;sso[ved ar, syttpetnded
In waier, It ts not i.ntendad ta effeet water 1aw, See C',.®mmernt to
Sectintl 2 (degn3tiona),

White Sectian 2(deffnYtins)`d.eGnes the tarrne "rainarals"
and "adnetsi intar®st" trraedl}+, the definitiws ae2n4 tfre bimitecf
#Unctlen of deterr9ir[ing mir,rrttl intereete that rsre terasias€ed
pursuetst tutitis A.r.t, The}* era not intenr3ed to redefine
sniresre3s and ctfaezek ttttsrestg for pttrposea of state law other
thsn this Act.

SECTIO N 4. T61;1tlIHFA'€IflAi OF f7t)kit1AN'C 3tflbfBAAL

Iki^l^&T. , 4

(a) ';'he surface owner of real prppe*fq sttb]cpt to a
^^^ ,

mineral int+erest may maintain +^ actinn ta`te.rm&ktra; dotvnart

ta3neral iKtar+ee8t. A mlnerat itZtezv.+st £s dormant for the purpose

ot thie [Act] tf tha SAterc+aa !s ttctuatfcY xiithizt the cmeaqing of

tsubsedtict (b) for • perierl'ot20 or naare years next pr+eneding

eammenowm$nt of the acnan and has nat 6oon preserved parsuent

to 3eetio►a 3. ?hs actiooi Acuut bo In the atxtttt^..a of ,urd t!eqnirea

A-'t 0
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thc same tlatice as Is reqrt.iired trt. art act*" to 4uiet tftle. '&'he

actlGn Imsy bV mafntalnc^ ' W tsetlacr or nst the owner ot the

uiiAerpl Itit¢rest nc ttac owner's wtz®r6abottta is kreowet or

^ vRkno^m. Dfsa6flity or laok of xnow3edge of -y kist¢ oa the

part of any Persore daee not suapecta the msuung ot' the :9-year

period.

(b) For tlte psu°pose of thfa sect,r,n, 'sny of the [otlowiteg

xeti(anse t#kosx by or undtr authority of th* qatsxer 6f emineral

interes} !st seJ`atfaM t artY_aututet that Is part bf the mineral

interz8t ronB#$t^ates ^$ of the astdiie miAaral 6rit£rest;

S1) Aeefva mfnerslopv,ratrons on or below the surface. ^ .
j of the resl prapr:rty or othsr prapertg nnttfa$d 9r pooled wtth

^ the reai Prepgrtp, incEudinir pxadacttats, teopnysscaj e)cp3rirstlon,

.eacpiorstory ®r developmentai dzil!lni, mtnfng, euple;dtration, and

sLeareLopmeslt, but taot inoTutdiupl Injsctfr+n of sulsstaraees for

;purposss of 41"eel or sttgrege< Aotfve tiloenai operations

canst9tvte ua¢ of any mirterbi intetest utvned by any petevn fti

any edaeM that ts the object of t]TM! operatfuns.

(E) p"nt of taxes qn a stparate a+,tsessqwru of 'ttt8

mtnesai intaxest or of a transfer 6r searlruqoe tax relating to the

^esai irrtarest.

C8! Rtcaardstian of an instrntnent chsi rreuteg,

rts9lt'YY63, u'r 6therrorise cvid.enfts a' cl4a to or tbe conttntted

ex3staxeca rrt the soinerai 3nter®st, ineluef36g'an fnstratdint tltat

ttanst6rs, Ieases. ard3v3d.es the #ntereat, 1060rd.rtfort of an

inetrument corsstitutes usn of (f) ^y recorded tntsrsst awaee9 by

ahq persan tn aOy .erf"exstI thst Is the subject of the [ustrument,

6

^' • FF ^ . .

^ ' . . ^ . •
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dH):nPy rccofided mner8! iRterestite the Property ocvned by

er►y, patkk tnthe 3nstrument.. . . <

(4) ttecordaztion 4f a jUQgment or daCree that mak$a

speeiiSe rsfereszca to the minegal irateras-t,. - .

fo ^S' mtion apptf®f3 syatwfthstatndirEg atsy prbvisistt to

the,cantrarytn the instrtttozapt that +create5, tsBerveB, lcaasrean,4^ .^... . . ... . .

lousas, 4lYte'fes, or othsrwtsseeHdsnces tht clltm to or tite

tontinued cdatataca dP ttte mineral lnterest ar•[o anot'her

`1 :• recorded document ut►Jess tiie instrurnent or other reetttcied., ,

docuaaent pmvtdes ari easrlter teradr,etlot) Catal

cDnlMiiNT j

TkfB sectfon deflnee dormancy ti7r,ths purpoee of
terrdno.tion of a minqr3i fnterest ptrsuqht to this Aet, The
darrraanayi peri,o-a aelo:ted is ZO yesrs -- a raot uncommpn perLdti

^ • ^n^ 3 he :vsr3ous j3tt^.sdicziorrs,

Subsaatizit, (a) t?irovidea fnr a catrt prbceeding in tlte
natnze of a quilet titie action to termGauste a dotmarrt• minetai
tntereat. The dcvtce a#' a court prsr,eed.in.g ma►BSxras tDOtiC6 to the
teineral 8wner peraamsuy or by pLbiteeticn &s tpay b¢ appgcpclete
to the eircurttstancesi mnrS & reiiebk deterqnnettan of doreaeancy,

8>absecEfur (b) ties the dcterrrination of drrmstacyto
nonuaa. Each isarmgxnph oY sub:gacxiott (b) deseriaes at[ activity
that caaastitutn5 usp of a mir„era] intereet tur purposea, of the
dorarqsmsr dstsrm{ne.tibrt. in addttton, a mitjoral isttereat !8 rivt
desrmaro[ if a natisk of Intent to prese: re the 1n.terest ia recorded
pussuant to Section 5(presarvation af - mineral fratercat).

PaMraph (b)(i) prrrvndea fqr preservatfnr. of a as4atr®M
Interest by acttve ainart+t opertt3nns, nspresar:rtna ma}v be .

.:coneSdeked an aetfve miml°sl ogtaaation it made for the pvrgosy of
samdary recovery mperat3ost®. A, a31r-in weli ta not an att#ite
mineral oper$ti4a eaid thetwa[ore wotlid et9t tts€flca to sa.re the
mineral Sxt4ereat ta+om do2'msoGy.

tysragrigh (D)(l) La itttettded to pxeaerve fta Its enti"ty s
minarai interest where 3lter,a are active opei`st#tn7e tilreeted
taward any m+nere] that is inchutsd witis3p t1Me inWart. Thui,
if there n" ft'eCf5o3ul awnerc or a mtrqrral StUresf. etcUvtt} by
otbte owner is aonsidar.ad sativfft•y by sJ11 vmrtcsz. Other irtierests
owned Gy wth¢r gurzosls irt t4® minerals ttust an t$e obj+ect af

t9<
. . a. . . . . ,.. ,

y .. ' . .. • . . . . •

• ' t ^ a

•^. ... . . . ` • .
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tYte, operatt'ons arr aiso' p*eeer+rad by the apcrnti4na. Far
example, oil e.rtd gas aperations by a fraadoaal rul, gaa. nnd Cea2
bwner wcNild saVe not only th^a interasts of oth®r fraclionaq oi1
attti gas owners bvt alaa the 9nterests of ail aasd gas 3csseeF siid
ipkalty pwners hoiding under either the aiS and gas owner or
SPY, frastiurtis.i owner, as wail sa the fnteroat.s of hcdder,s of any

f' btite! ts[t^rnl t8resr. in the oil ttcd gat;-that ie the object of ttte
nperstiona. T e ail snd gas opere#,,ons stsftibe to aavR the cpxi
tnttrest ef the gbt . and cax! awdec. 64 steli as other

i.'•. mVtarata ins°l fn any af t3te aUeGtefl mfinbrsl #nterants, not
Juat the Iritereet .,ita and gue that is the srabject af tlxe
partfGUda.roperaticana. -Th.is is the oese reb+ardlesufi wbether the
mineral rnterest was sc,q rad • in one iisstrnimeat or by severa7
instrutersts, However, afl\amd gss.opvativns by a fractianal
oft; qyw6 emrJ coal awtaer aray3i4 hct savo, thp qoTperBl l,ntere5t of g
irectiana] ar,uf own,er tt the tntsrast doe9 not ipclude oil and gaa,

#'.
Under ParsZrePh (b)t23. isxes pttsat tyt aettsally paid

vr.thin the preceding 20 yeara to auf$ee as k 4ua,jidyLteg use af :
J tha mineral interest.-

Pa;ragrsph (h)O) is intended txs adorer uiy r®oorded
izatrumeht ovidencing an fr;tentiots to own 'or afftat su intesregt
ir.the minerala. inottrding^ a recnrd,^d ot2. gas, r,r minsra! leaefa.
ragardiese whethei•. a4cit a lease Is r•eAcegrii:ed a€ #n lat¢rest i'n
len+d in the parti¢ular Jurisd4cti6n.

Clader paragrauh (b)(a), recordat3rots haa tftes#fstt p[
pieeaervirtg not anly the .ntervsts of the partita ttr tlae
tnstrutnettt in the mi.nerale that er+9 t}ie sub}ar_t uf the
zti8:'tkunt0nt; but alzo. tt e recc rcied tnterests ot nanpe^ tiea 1n tha
gubfeat drftfprala, as weA " vtber reearded interasts o-f th4j
parties In other minersis 3n the nattte. yrroperty. Thus,
reeardstion of un od aad gas lease lsetwtWn a fraetianal owner
and t®ssea prea;rveg the interest (1! tzU and gas not oniy o: the
fractional owner but atev of the eo-nlrrjera; mrrtavgr, the
recvrdat3,on preserves the interest a_* the fractiona2 ovrper pAt
other mtnera:s thst a•re not tha. sitbjeet of ttet lrrsa, whethiri t2te
other mi.o.eraie were acquirect by the aattae itt€trament"bp which
t.h®.oii and g§a lnterast was e4quired or bp a separate
i;urtrnment.

R^a'rdstiaiy of a judpmtlt or decree under
t`" `^ parng>epYa (b?CI) ina3udes entrS+ cr recnrftetion ln a judgaoertt

• t t,, boa,lrr'irY r^ j^triad.#c•iton w:^re euch an entfry or racordat3net ,
° r^J^mea pati of tho pt"aperty zt^ar^a. rhe tudgwent ol• d^e^

must maica epa^c referenr^ to tl^ trtlrierel intere€t in qt•Qer tQ
pre.5erve it, Thw► . a geru^ral judgment iien.or uther rtico3$ti^t.
of ofvil ps•otx:a .euah as en easottm6ant or aharlf^ s dsecd ot s
nonspeQ[#ic suatore w^+exid tv^t ennetttt9te use af tlqt mVtexnl
icztorast vrithin tha'noesatng Ai paregrapfs: ib)C45.

^ . ^

• , . , ` ^...:.^..,,:..: . .

,j . .. ^ .
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Subsprtlon faJ S+g intsndsd to p:eroludb s citnerai owner
from eradtng the psurpotie of ti ►isAct by contraictfng for- a vqry
10ag or fndetSnate,duratton of the ;rr)zteraal iater®ei, A lien on
sniners)s peving a 30-yaar daration, for example. wr,tt,td be
subjaat to t.dramination after 20 years under this ? ct II theaip

no fartlar, acttvitles in+rciring the +atl^re^s or ruln¢ray
interaat. A. pErrian 9"30ng to k"p the lien far tte }`ull 30-yesr
duraaion couid do ao hy reoor,d4:tg a aotica of Intent to pr,^aerYg
Clie lisn gursuant to Seetion 3 (ptseftrv:at[on of,minera,l lnterost
by notPc^e). It shoutd be ntstad that tvrcardat,fkts af a nottee of •' 1
tntQntto gr0aarve the iit$ WER1ite3 not-•9Xtend thetttrn bAyOttd 00- ,. _.. . ..
'deto upon which it tertainateg by 3t$ own terma,•^ , , • .^..

SZCi`[ON 5. PRESEIiYf!TIqN QF YdtNHRAI. FtiZ'$UST Hy. . 7.

t7t3TICE,

Ca) Arn owtter af a misterai intemt mAy raeord at any thraa

a notice of csitenY to, preserwe the salna'r.al interest or a part .' '.

thereoi: 'The mfnerel znteirest is f,.reserved 121 sacAounty tn

whieb the nfltiee i,a, recardad. !► minetal 3uteresC ls ttot tsormsxit

:'if the nattoo is recorded wit.hin 2Q yeBYxne3qt prsaa$ing
. ; • , . ;. ,,, ,

eorpenetsfta►ent of the actlon to terminate the mitteral intereet or

purso,nt to Sectto:f 6 aft®r, routtneneewnt of the aatio2s.

t5y The ►wtlca ^cap be executed by in owner afthe

minmW Intereat or hy 440thar pmxsoa sotiatg art bah®It of the

otrner. ineiudirtg an caWZjer who is under a dizsbil9ty or unatsie to

eeeaert a aUfrn on the rstvtesr'sown behalt or who46 iderntity

cmact be setabtished or fs unsxrtafa. at t.he time of exefiution of
• • .. ., . ,

ttte nc0e20. The notice ma,y be executed by ar ou 4etea7t at a. , . • +,

c#-^ototsei for t?te barsetit ai any or aU a.ro-ownnrs or by ac on

beW oP' adi owner for the brcefit of any or s1! perso" ciisiu^wg

under:tttq owner or perse ►tts' nnder whom tht own" abLt,a,
; . • ,, .

(c) The motice mnet contain,ths naqos af the owner of the

tninetai #esCerest or the aa-orFners or other persohm for whaaa the
. . , '•

. ir . . _

. • r ' . . e: . ' .. " - .
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misaenei intarest. is to be pxoeerved er, if the identitp dt the

owner asnnot $e astetiifshed or Ss vncertainr the txame of the

etaas of w[stcts the osine3r is amem^bar, and myst identify tha

mineral interest or pe.rt theraaf to be presexved by a4se of thr

, fc^tlqwing meatts•

!I) A re#'esen+x to the loestion In the reccrds af the

instrtiftient that arastee, rasra.rvsc. or atherraic+G e+•+idences the
R •
intar®st or vt the judgsoent or dcereetheLt oonCirms the iaterest,

. z .`,.,
(2) A legsi descr[ptttrn of the minrrel lntesost. ( Ii the^^ . .

owner of a mttsarai interebt clrtEms the mineral intersst under +ari

i tnatruuaeut that 3s not of record or c{aiints nnder a recbrded"i . . :::. . . ... . . .. . . . . . . . . . . " ... . ... . .. . .

-: fnstrturw:Et that daes taot speeifirall.q l+ientity that owner, a tegal

descriptio0 4& not etfectirre to t4rgeerve a n3ncral intereat unirars }

e:"fi,snied by a reference to the name of the rearord owrraer

under whom the occher of thn mineral istereat ciaflraa. ia such'a

case, ths reeerd of the notice of 4ntant to preseirv9 the roiraarsl

faterest muat be indexest cqufer the 'Mama cif the raord mwnsr es

wr.st as under the nam of the ostaer of the misterai ir,tereet.

(3) A reTeseinca g+aatrally and Without spec!licity to

any or all aainex°at irctereatA of the owttor In any rW propartyy,

sit.uetbd in t3ke eotthty. The referenrsh i: not effaCtire ta •

preserve a perti4oular m9auese3 fnterest unleas there ia. In the

couinty„ fn the nams of the person c3Rtmina to 'be the awner ut' °

thc tatetest. U3 a preaiosieiy raccrdidlnstruarent t3tut creates.

reseri*@h, or otherwise eride5ices thit isiterest or (U) a jpdaatent

or dccrae that confirms tisat faterest.

P

13
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CbT.1^tBht^

3eetion is brpedly drewn to ptrrmiE a ntfnemt owtae:~ to
asl^ his ox her own (nterest but aisa any nr all

far sxempte, the minarai osrner rotay, sshare
tme or tsom other parsorse Thia seetion peranits

r+squlce thc adnerai owr>er to pceeerve tfie intereStB
uf tlrk co-utet^ers by epecifying the interest-s to he

^^K1rib, the rtcitterai intrr"t being preserv@d mg,y
^rt"spYatting, royattq oY satbJeace or axeautiva

n`thia eitetattan, the• mineiat owa®r may elect tai.su to
iir tll of the iatte"sts subject to It, by cpeoit;ying

^ar^Petra 1ts 8 notiee of intent to preserve.' The minerai
^ otaq^r ioGty a3so elleot to.preaQrsra the litt¢rest as to Sotne or g lt of

f t^ad mtF^t:als ixaalnr#sd in,tha intesrst.
d . -

R`here ttse +ettnikrsi interestbe#ng prmterved ie of l[mitrd
d'aratGon, nscorda tion of 2•7dat9Ce under this section does ttot

ij extend the tnterest beyotyti the tSrue'ttte iniereat.a.stislrettby its
own teerms. Where ttte mjsterai inte3o6t boing preserved fs a
lien, reaardatfan oE thn twdCe doas aot taECnsB comisifunee with.
any other sppitcataia cex9yd[tiana oir reqtidrementa for prsservattatt
oi the Aiea.

The brahketed,lnngsrsge fr. Psragrepjx° {0i'2) ia Ydr zsee)h.
ia 1nYiediet4on that does not have a traot index aTstem. tt !s
inieaded to asstst in inde7ting a notlae of intent to Preser.ve an
irntcrest eiespitt a gap in thg reaarded mtnerai chttin of title.

ParagraFh (c)(a) permits a tilanket retxkrding sa tu 6lk^
in.erests in tiaa. caarrty, pr6e1icied thet there is a prior racqnrdCd
#nstriyment, or a judgtnent wheth9r or r,ot recarded, (hat
astablishes the nemu ot the aiinermi owner in the county RKoGrtfR. ,&
The txiankQt recrordittg provisian Is a precacat ner.essity fer large
tair,eret mwnerso (Yhere a county does not have a g+etaers! inde;c
iof grdntors and grantees, St wlli be neexsaary to e ctabilsh a
sPpa^&te index of noticae of intent to prenerv¢ mi,neral tnteteesta
for pun^ases of tha tilnnkat reaording.

, . ,

SiaCTIDN 8. L+4T$ BECQFkT3lIQt3 BY WISMUE. +3HI1`tE1t.

Ca3' in this eeetioir, "1ltigat4nlri exiseaneus" meetxs costs and

ea[pens¢a that the dourt determittes sra ftascma'bly exul

necsaaerily inrurrad in-prt+pprfng tor,etvd proseeu.t€ng att'a+etton,:

inOWd5ng reatanable attarney's Cbes.

. v ,• ,

. .I^ r .

+^ , . •
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.., - ... ._ . . • . . , ..
, .i; .

ij( . " . .

` .. . .1 . ` • x.^ .,6+ (tr)' [zt sn a¢t3orsta 'teran#nata s mrzaerat intpAaat IssarsttsaY

to tflia' (Aeti, he'caurt uharl pyrmit ;da awntr of Me mineraI

(Sttaragc to rsecrd a iate.netica of intrnt ta preserva the qdricnal- •. . .
intereat as a rtondttion of tttemC+saai of tt3o actA, upon papmen.t, . • ,# • :^ .
Into no'itrt !br the tensPLt of the aurfaee ownar ot the resY

ptreparty the' litipticm exporis+se ettaibitt.bts tcr the mdna:®1

interest or porttloa thar$etes to whl.chthe tcotioe is recorded., ^ • , .

(c) Th3s sertion do+es smt appty!tt att acsi4at in;rvhfch a

mtnegsl,Seaterest haa been unuaeed w4th4n - the meareDne of,^ . •• • , . ,. ., , . ,

f Section i(O) for a.pezlod off#tor mcus genrs Mr:t.pjsct4ltng

i' . twmeneac,uee?1t oL the a4'tkzt,:

;`q ZiO^A1ME^FY

T2ets- 9ac*it<>n appl4es cxi:y where ttae'm,1ne:aI owr,er aeekq t±s: ,_
aaaite a kate re ,̂vvrdiaag In ordet'tk obtefri di4misga1 of the ration,
The i,sction !s not intandad ta r¢qui:s paymeext of lftiga#ion
estp9r.$es us a cot¢ciitlcr, of disalasn.i khores the LqLteret aecner
seeures disadssal upon preso{ that the mtnsra7 interest is rsot
dorntant by, •virtar? of rac`ordatfon ar use ot the ptoperty ffifth,in
the pxasafoua 2Q yeer9, as grescrtbed ir, SeCtYoa 4 (tertatreetion of
darmsnt, minerpl rAterr:st} ^ l3ore~war. tFa remect7 pt*ded Yry
thts ,ecrtiort Is xvtllable only Af t}ttra h6 SeRn Yams eaaordatfpn
or utar af, the property witY.irc the ptaviuws 40 yeara. °• '

. . . . ; - ' ,:•, - . > . . ` , ,, -
SB^TI^N 7. SP`FSr;T t3^' '1141i$l14tAxltJ^. .

, _ .. . . • . , -. • .•
A,saatrt. arder ter►aiiaiing a miaBxal #:ster+ast (:, when

racwrded,j cneMs the tetynir►e€+nd aatmsai tnterest, Ittclncttttg

expftaa and ia+pllett sppurtansnt sa}rtaae 14giite and. obligationsr
. , f ' - •

witb ths surf®co eetate ttitt s3tma pt+rriotats t® th* avsnerstri(r

.. • ` Ot the S UTfddA e6tatLe $ttbjaCt to Y'.^bftlffit U31$ fCR'tAx6$ OP

_.. .. [^ &S&eaBmCfkts.. . , .. . ... - . .. . . ...

r . • , ' .. ' - . ..

. .. . . .. ,. , . .. . ... . P ,. ` .. , .

• • • . . .. . - .. •
' . . . .. .. . .• . i' .

- a. 1.. .^^:.. ' .. , ..
. , i .

. .. . . f r • . .. ` ' p .. . . .y .. . .

'^ .. • ' ' ... .. a . ..
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, , . . . , .

c^ux^xr!
. •.• . ^.._ r.^..--

tit some states it ir stOndard prrctiae for judgnents cuch
a6 t!°.is fo t:e reGOSded. in o`ttzer ststes etttry of juctgtneatt &{ogte! 00-01
taay xufflczo to aakr. ttte judgment pttrt dt the qytnd $qa;rardg.

h4ergrr of a tereiattted mtneaal intarast with the :aurface IJp
subfwt n®t e.r.ly to uristing t.az lterss and aase&smenta: but also
tubt8es autsten.ding Lienawn'tfse mineral Sasttae5t. Hoavaver, an
mtt'tAtllEtoing lien on a" mineral interest ia ltce.if a micisrai intereat
tbet •may ba subject to terministict under thfa A04. It ateauld bs,
noted thutt terminetlarr of a minarAl ititrr¢st under tlua J1st thQt
haa beett tax-deeded to the state or otber public entlty 3s
subfwt to compliusce with zqlevtutt requ[rernenta for releese of
tcR-deeded plCapettY,

1'he, appurtenant surfaCe rightb arid o1}At$atini4as r¢l*raed to
#n ^eatlon 7 inctude the rIg4yt af eatry on the ccarfxae and the
ob$gatson of support of the surface. tlow* ver, t:erminatlon of
thp ettpptsrt ®laligattoh nf the eurfqao under thie Act doe6 sa4t
teraz[nate 'aay ettpport ebltptiloits owed to adiatent $uzftes

} owners.. ?. ,# • . . .

It Itc poesibie uudsr this seCtion for a spuri`eise oswner to
ecyuirs greater rmlraeral interestn than the aurfsce owrbvr ete,rtgd
with. Acsumst, for example, there ara lq+fel aoLQwqar& of tha
surtasev 6n7e of whcm eoasrrty s hia; or her ut►d4gidad 50% shara of •
ninorr.ls. Upon teraninatkin rif the conueyed adnersf dnt+eiest
Luxd®r 43tia Ant> 'ihe Interest wouki merget wf171 !Ke trltPjpacq ggtste
3n prapwrtt6n to the cswnQrehlp of the aurtace aat*te, so that
each owner wanld acquina one4hrdf of oe mfaarat 3trtersst. The

I^ • end result !s that the acmv$yintY surtaae owner Kotyld itnl.d en
tlt't(tt41[3ed o71C-fotlrt}i 41 th$ltiiSbeydaa atid tWldbR]CDpY$yMC •.
,urfave awner attrlfiace ardnor wouid hold sA und{vided;
t7ixer.-fvurths of the sninsraa3a. ;hig result ls proper atroe'tA®
reveraaon repreaenta a,dindfaPa to tha eslrfaoe eeYate In ssl
end ta the cpave,^ing owner in paakiosiar, taho hse •pret^ly
raaeiveti tlze vatue of the miaere2 intere.at.

In the exampie s.aAvev aeaume that the ±.ron!v^yad pd^
inter+st ic not termiriated, but tr.►etend the owner of tlae misaaraE
tY,tereet asecutss a 50-Year mftwral ieare. If the Ivaes ts
ttrminoted under thla Aat atter 34 yoex'a huve rtut, tlte inteeeet
lri the remalnlug 14 qetTs of the leere wvnuld. ntsrgs yittt the•
surface estate i ►t proportieqAte elzareu, at the 4nd Uf taf►#tyh "Ap
it wotild expire, Ieaeing the ir{ ttr,raat o# the m[nerat mwtterq
unsnctsmbered,

.. ' ' . .r•' .. . , d`.: ,. , ^ . ..
^

.. • .. . R

' -- 4 .. J • ^`: .. '

.. . .. o- .. .C-.4.1 .

.. - . .. • . ' ^
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.I . ..

^I , . .

. . 'j..

I

:SJICfilOAt'a. 5,iv[rtcS A^rb T^AhSITtOt#AL PitCv,ISiObiS.

;(a) ffik«spt ag atnerwise prorfdetf #at•€#at`s aectivn, triia'

(Abt) applio$ to atlatlnural IntareM, whethea' az'ekteti befoft,
1: -• .. • ., . . .

an . or after tts et[eetf+re date.. ; ,

^ (b) etar acticrt'm&y •nos!za mainta#stsii taterraintt6 a

nreittatai €ritarest paratsani to thts [Aet7 tutt#. ftwo; qaaaa after
. .. . . . . , . g

th0 offe0ttu2dAtM af itie iACtJo

(e) 1`his €Aet1 dOes not ltmit a: aifea} any ottfer

pa^ocecdttre pzrbvided by 1aiY for o3earing art ab,tnttots+r3 eitnaral

l.t1t167t'0t♦t {TbtR tim to tEei. PWperty..

(d) Ttt{a [ActJ does DM affoot ths valldity of the

J termigatieta of sny adneral inter'ast ara#le puratas=st to any

pre+daoessor atstttts an dormant mit®rsl interWa. Tbe rtge6f by

tids Ee4at1 otony stsissts ssea dnrnmant m3aiara.l ilatareata tNkea

a1Ycc't [two) yaarb Aftor the aftectiae date of this (Act):

Ctlbtb3EN7C

T'he (tarol-Year graos peziod provided by this seot#on is to
Olfrkbta a miaieral owner Lo talce sta,ps to record a aal3oc ®f tntent
to°prNftrv® am intarest that wv:akt otlsYrerisd bdt sttbjott to
tomin.attore immediatsly upan the elYa:tive flate bacpease of the
appi[eatfoa of the Act to cxistiug atinanl 1ritomsls. Thua, g
mineral awner may trocos+d a notice of intent to preearaee an
9s►tsrrat dttrfng the [twaa-year period evi3a thvtiigh no aetiw may
tt bivugttt duxireg :ho Itirot-yeer pcriod. ,$ubsaetian (d) is
lntended for tho,ac etates that rvpaaS 6n aXisting t2nrrmant mitH►r0
gtatute tapm eatsstment of thts Act.

. ; r
SSG'1IQN A. 17FYIPOA11ITY OP APY'LICA'C2driT AND

CON$T$UGTIOld. -

'FhfGr iAcx] ahati be ap,plied and ctxtt+tirked'ta effaCttteti6 tti °

gmeral porpvsa .t® make untforrs the law wich respact • ta tha+

subject of ttis tAatJ atagot et®tes artscttng f#.

17
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'SECTION 10. SHe)1tT TI'fi't,it.

TYsisr [AatJ auy be citad as the Untfom Uoirmut m1r;ar4i
. .

a Inte^IkB't^ %tet. '
^ • .

^:'' • ... ., ..

S6CTM1^I 11; &EVEBAl31.LITY CLAi7$8.

It s-y grorr#s€on a5f Ttais [Aoti or ics uppticatton to any p^rcari ^

nr c3rcumsttance <.s heid • tnvsltdE, the invstidity ' dcos aot a!"i®ct

any other provUion:ur sppltoaat3en of thia (ACtJ that c"ttiie
t! • t .

"Amn !Pfacf witltiaut. the #narallQ peoWWqn ar
_
appdficattoa. atad tn

ChtB'end filtts provi.stons oP th#s #Aotl tn suvesabie.
$ . . ^ r

p . , . , , •,, ,
5EC'TIOtf 18. EMCR`Dill; 61TE.

Th3s (Aet) tslten ®1£eot . •

SEGTtON lm;, RHFRfi1,E.

^ 1`he1 4oIIos.Tag adts su►d perte dB acts ase repasi*d;.'

• (i) . '
. , . .

(8) , ^ .

, .. s . ,

. . , . . + '

.. . ,.. . i , . ,. . .

;

,. ' . .

^ •

^ .
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^^
Sub S.B. 2L3

fAs Reported by H. Civil &

Sens.

8rovides that, in the abser^^e of certa f
specifzedoccurrences wit};in the prerect,rro ^^^
20-year ptr3,od, sucY, as the Fii inc:
written not.ice to preserve a claim of a sub--
surface mineral interest, any such interest
that is nnt ir: coal or riot of a governrnenta;.
entity will be deemed abafidoned and its title
vested in ta;.e surface owner,

Cupp, Sctrafrath, tvettle, Drake, Bucr: t-

CQN'Tti3T RND OpERATIf7N

Existing law

0

When a person buys an interest in land, the Markec:ab:e
Act (sees. 5301.47 *_a 53U1.56) generally makes it unnecpsst..a
do a ti,tie search F ack further than the date that is knov^r as w'-G
°ef.€ective date of the root of title" (see below).
because the Act generally cuts off interests existing prier to
ths ef`ectava date o€ the root of title, unless tciev have ;:^ee*:
preseraed by the recording of a preserving notice as orovidecin
the Act.

`Phe "root of title" is the conveyartoe or other title trans-
actian, in the seller's chain of title, that raas most r^een41^
recorded as of a date 40 ^ Ye. ar ŝ before the daLE or, .^? ic rr market-
ability is iae.ing r^etermined;fihe "°effective date" of the root of
title is the date on twhich the conveyance or transarir ion was
recorded. (Sec. 5301.9'7(E) , )

Current section 5301.56 provides that, regardless of wha.
the 40-year period expires, for the purpose of recordi:;g a
preserving notice of a right, title. estate, or intrresfi 17
(subsurface) minerals, "with the exception of ccal, su.,h period
shall not be c^r zsder_ed to expire until aFter December 31, 1R76."
The biil would repeal this dated provision and sub; titote the•
provisions described below for uetermining when a mir;eral
interest (other than coal or of a governmental er+tii:v) has bec;.:me
dorrnant and when the interest vest; i,M the owneroz the.suriac,e
land.

Chanaes proposed by the bill

* This analysis was prepared before the report of tht, 6,,^sc
Civil and Csammexca.al Law C;c:nr;littee appeared in the House .Tvurna..
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rr n ^DeQ;77E^ dbc^ri '!'ti e '.^.i I: ':ar„^r_' ; r, • ^ .l
l^^r concern^nr^ markc^tab)e t i tle to, or f.^, _
rratiCes for , ar; interest :n 5ur face :ar^^. ^
bil2, any mineral interest ileld (se,^ :JtV_-!^N^'
otr.er *_ria n th e owner of the surface a ,a
abandoned and wpu1o vest in ttle owner nt the r c' ^
none of the _oiloYrin,y applies {sec. 5301.56(F)!•-);:

(i) The miqeral in•`_ztiest is in r_odI, or in ^hi ^ c,r
rights gertirient to or exe,=cisable in co.nnecticn , _: ar ,;;GGre4r
in coal (division (;^}(1);a)Y;

(2) The mineral interest is heid by the Gnite-d Stat2's,
Chio, or any cf tte%r pol! ti.ca]. Subdittii.on5. body po,i teomr r,r
agencies (division r3)(?)(b)at

{3) Within the preceding 2G years, one or more s_ :ne
following has occurred (dr,visiQn

--The mineral intere5r has beer, the sub-ject of d•:
transaotion (see COMMENT 2) Eiled or rec.orded in the of:a^e ;1=;
the recorder oE the county :n which the lands are located;

°--`T'here has been actiaal production or wittEdrawal o-r Ti:^era'_s
bv the holder from tht-, ?ands, from lands covered by a Pease tv
which the mineral interest is subject, or, in the case of oi: ^
gas, from lands pooled, unitized, or included in unit operat:io^s
in which the miner?I int,erest rs participating. I:? the .iat;e°
situation, the instrument or order creating or profidinq :or rn^
pooling or unitization of oil or gas interests cJouid have to have
been :il,ed or rec.or.ded in the office of the recorder of the
G•ounty :.n which the 7.ands tha` are subjeut tc the
unitiaation are Irscat^?d4. (A r'eldtr?d c.rc:oss-reference cha;ge t,^,.'_•^
be made in section 217.08(A).)

--The mineral i.nterest has been used in undera-_ zz,;s
storage ciperationsby the halderj

--A s3.rxlling or sna.ning permit (see c'oM.MENT 3) h3s been
lssued to the kroLder, and an affidavit stating the n:ame of the
permit hoZder, the type of permit and its number, and a Ieaal
description of the lands affected by the permit has oeerx filed or
recorded, in accordance with law tsec. 5301.252), in the cF*i`e
o£ the recorder of the county in which the lands are located;

--A claim tti preserve the interest has been f`ileci :.r
compliance with the bill ( see below);

-=In the case of a separated rninera.t interest, a sepa-att,;,%.
l.isted tax parcel, number has been created tor t""e 'Mi:rera.
interest in the auc'sitor's tax list and trie treasurer 's ;^'upl icate
tax list in the county in which the lands are Icscac.e^?.
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A minerai interest would ncst be "deemet3 ahandr ^.ad" .:_a w^-
none of the listed ~ ircumstances applies until rnrGe __ `...
the bil!'s effective date (sec. 5301.56(8)(2)).

Pr49?rIli[7 A claim to ureservQ a mineral e, `;'
f ror;a ein^-^d¢eme , aF al ndaned cauir,; We f:.ied by zts hoid er wt -, -:^
recorder of ttxe caunty in which tt^e particular lands are
The clairn wculd consis: of a notice that states the nature of r.:
mineral interest and ariy recording informatio?7 pr,^ :•a; c:^.
claim is based, otherwise complies w_th seCtion 53 0 1.52 !c =:^ .^ ^
of a preserving not_i.ce}, and states that tha Y,o1:.3er
fntend to abandon, but instead to preserve, h.:Ls r F t _: _
mir,eral interest ise+-^. 5301.56;C) i'i1 ). Ara
latter "r:otice" requirementC would be that any n e r a
interest for use in underground gas storage opArations cz_.:;"
preserve his interest, and those of any lessor, by a sina .̂`e c^a.!:-
that defines the boundaries of the storage field or pool and i--:
fQrmatiar,s, without describing each separate intere:;t c;.ai.^ew.
Such a single claim would be pr:ma-facie evid-ence ct the use :,'
each separate interest in unde"rground gas storage apera..=^ns:
(Sec. 5301.56(C)a3)•)

Aclaim would have to be filed and recorded as pr•cv;.ae4 i..
sections 317.18 to 317.201 (indexPs maintained by a
recorder) and in sectian 5301.52 (preserving noticzs) r=Y r.
3J.7.18, 317.2 0(E), 317.2 41, and 530 1.5E(C)(1)}, 4 c a ^'
complies with the above-de.scribed nratice contenc, r:ry, a_
ret•:txrding requirements would preserve the rights oi alL hcIce=s
of a mineral interest in the "same i:ands" ( aec. 3301 . 54 (^ a t 2; ;.

A mineral interest could be preserved indefi_itel-i, fr..^
deemed abandonment by tk7e occurrence of any ot r.he prev
Iis'tesi events within the preceding 27-year pPriod, siccess._ve
Eilinge, of claxcns to preserve a mineral i.riterest wculci 6e
specified as one er.ample of thcse events. (5ec. 5301.56(3)(l)fca
and (D)(1).)

Miscellaneous provision. The Cil_i.ng of a claim to preserve
- ^- --r-a mineral interest frorn beiT3g deemed abandonei3 would not aftec'-

the right of r lessor of an oi3, or gas lease to obtair, a.torfei-
ture pursuant to sectilon 5301.332 (the basis and procedure ::^Y
forfeiture and canr°eila.ti,n of natural gas and osl land .'.easea'
(sec> 5301.56(a)(2)?•

COMMEi+YT

1. Proposed section 5301.56(A)(1) would rlafine a h^ ^dec as
the record holder of a mineral interest, and any p^ti^s^n wh^
derives his rights froma or h3s a comman source with, the reCOT03
holder and whose claim does not indic'ate, expressly or by elear
implication, that it is adverse to the ir,terest of the record
holder.
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2. A title br3nsaction, as dzf^ned in exi.st g :,^^'°•='•'

5301,47(F; , means any transaction affecting title to ar;y _r.r^rI.•.

in land, including title by will or descent, by ::.r

trt1S'teE?isr aSsi(jneR's, guardian's, c^:Cect•d4cC°SJ adPlin:3'rG^:r5^

or sheriff 's deQd, by decree of any Court, cr by 'Ylarra::Y f

quit claim deed, or mcrtgage.

3. A drillinqer m:ninqoermit wo:aid be definec: d a p6^"*:'
issued under Chapter :CS39., r 513., or 15^,4. o: the Pe -^,e ° F

SurF ^'(Oil and Gas, Coal Surzace mining, and Other
respectively) to the holder to drill an oil or gas •ae--
mine ather minerals (sec. 5301.56(A)(2)).

ACTION UATE

Introduced
Reported. S. Judiciaryy
Passed Senate (32-0)
Reported, H. Civi;1

& Cotitilliercl.+'dl LdiW

a5°2$-87
02-16-8E!
02-23-88

404
p. i3$9
p. 1407

4

ASBtJ 223-RH/ tj c
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(As Repnrteci by S. .;c3ia:iaryi)

Sens. Cupp, Sc.haf.ra:h, :iettie, Drake

Proaidp-s that, in th,,--, akisence or- certa:n
SCecif].ed occurrences wit:'ilin t;!le p1•ec^dnv
20-ye$r period, including faiiur^; to _:.lc a
wriG.E?n noti.ee af c?air.r in subsurface
aranerals; a minerai estate (ot:;er 4hun _
ronal) is --onsidered abandor;et. and the t^itie
vests in the surface cswner..

BACKGROUND

When a person buys an ir,terest i_n landt the Marketable ^,mre
Act { sections 5301,47 to 5301.56 of tne Revised Code) ma;ces ; t
ur^necessary for the most part to do a title 5earrh e^acic ru..r^e:
than the date that is known as the effective date of t:be root of
title. This is so because the Act generally duts cft inteM4s*t.
exa.sting prior to the effective date of the root of ti t?.er unless
those interests have been preserved by the record:.rg sf a
preserving notice as provided in the Act.

The "root of title" i s the conveyance, in the sel l er 's
AEL. of title, tha.e was most recently recorded as of the date 40 ye _rs

before the date on which marketability is determmned. T:: e
"effective date of the root of title'f is the date on cshiw: was
recorded the convetrance that is the root of title.

Current section 5301.56 provides that regardless of cvher. :^e
Marketable Title Act's 40-year period exp;,res: fcr the purpose of
recording a^,reser^Jing nc^tic^: of a claim in the right, wztle,
estate or interest in and to subsurface rccxnerals, wi =^: the
exCepti-4n of coal, such period shall not be considered to Qx^:.re
until after Decetnber 31, 1976. The bi11 would repeal thi.s
section because it no longer applies to conveyances of in.terests
in minerals and would reolace it with guidelines for determ:ni,11n
when an interest in a,mineral estate (other than coal) ht;; -nec: mp
dormant and the intereat would vest i n the owner of t"e sur!° 4
la nd ,

CONTENT AND 01^ERATZON

The bill would not change existing law concerning marketzb?e
`.S.tle to or the filing of presE.''r'Uir7Q notices for a!"a illteI•est ^..
surface Land. Under the bi5.1, any mineral interest held fswe
COMMENT 1) by any persun other than the cw;ier of the sur^ace
1and, would be deemed abandoned and would vest in the owner :)f
the surface larnd if r.either of the follo«ra.ng applies
5381.56(B)}:
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(i) The minera? :. nterest is a^:a ar, cots, r:^ rt _ ^
rights pertinent to or exercisable ;.n Gcnne<<t_.,a W
of coal;

( 2) Withiri the grec:etiir,^.^ 2C y^^3rsr asne or. ^Cre _r .. ^
following has accurred:

(a) The mine,tal interest iftas been the subject. r;f a
t.ransaCticn (see COM14EIqT 2) which has beeRn f_'±ea vr
the office of the County r2lcorder r,f the cou.nty in w?,ir. °
is 1ooated;

(b) Ther.e tias bF^.erz acttxal prCaduction or
minerals by th 8 h^Idez trosn the lands, from Zands coverec 'oy a
lease to whi.ch 3uch in!:erest is subject, or, y n the case of ci:
or gas, from lands pooled, utiiized, or i.acludeo' i:i u y;.t
Operaf.ior,s in which the interest is part#.cipat%ng, provided, that
the instrument creating or providing for the po,i:.ng or
^tnitizatiorr of oi.^. or gas inter.ests has been fi].e^3 or recorr^ed in
the cs.ffbce of the county recorder nf the county irr ^::-
Iar:ds that are subject to the pooi ing or unitiza.ti,;^n are iocated,

(c) The interest has been used in underground ga;s std:ace
optrations by the holder;

(d) A drilling or mining permit (see COM.MENT 3) has tae.n
issued to the holder, provided that an affidavit stating tho nane
of the permit holder, the type of permit and its number, and a
legal degcript ion of the land affected by the permit has been
fil.ed or recorded, in accordance with ssction ^301. 252 ( ii' ina
affidavits cn facts relatirrg tc title), in the office or the
county recorder of the county in which the land is located;

(e) A cl.aim to preserve the interest has beerx. f:.?sd in
compliance with the provisions of the bil3. ( see below);

( f) In the case of a separated mineral a.nte r est, u,
separately listed tax parcel number has beeia created for the
cnirieral interest in the auditor's tax list and the trs3s arer's
duplicate tax list in the county in which the land ws locared.

RTty m'sneral; interest wouid be considered abandoned based or.
failure to comply with this provisinn prior to three years fro;r,
the bi2).'s effective date (sec. 5301.56(B)).

#l claim to preserve a mineral inte:rest from being deamcU
abandoned could be fs::ed for record with the county reccrcier of
the cr_xutity in which the land is iocated. The ciaim would have to
be filed in accordance ww'.:h section 5341.52 (contents of notice),
stats the recording inforniation, if any, upon which the claim is
based, and state that the claimant does r.at intend to abandon bu.z
rather to preserve his rights in the mineral interest descrilbed,
The properl,y filed claim would preserve the r:;nhts of aLi holdr:.rs
of a mineral interest in the same 1.and. Ariy hol^ie,- ot an
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iznterest i c- ,ise :.ai unde: g: oun i gas aturace f r P' >
pgeserue hi:3 intereyt, and rna e c^ unI

^C'dZ1Tl, ..dAfining t,i^ boundaries cf r . t^^wage
=_.ts S'o rraa" iutt:i, ^,ri-_ .hoilt ^j es crib].nq ea(.il7 Se pa ra.`,c,

r.i^3 med. This claiin also would estab:.:.s.) ?r. u- ac_N e^ ^_.. F
usc cf such int-erest in

(5ec. 5301.56(C).)

A claim filed pi:rsuant to Vne procedure +aescr:h;e, a: -%^- L';
.would have to be recorded as prcvi.ded in Secz:on.s 31 7

317.201 (governing indexLs maintained by a cour.ty ,2c.rce-, sGr.
COMMEtvT 4) and 5301.52 i.contents of rLotir_F clai:riT:g _^ nrec^C'
an irrrPrest in lanel;+ (sec. 5301.55(1)) l. ;r1 nera:
be preserved indefinitely from t"e bi'_?'s p res1:^

cr ^^abandonment by t!ne rontinuing accuYrer,ce of any
listed in the bill !'-he mineral is coa! nr bhe E=ven-_s
occurred within the pr2cetxing 20 y,:^mrs}, S«detinite prese a^_.,_

also couid boaccomplished. by succgssi%re fili:nas of c,a 'na -n
preserve a mineral interest by tne method provided by t:ie b;.^-'.

(Sec, 5301.56(C).)

The filing of a claim to preserve a mineral :nter.est w=c^x
being deemed abandoned as provided by the bi"ii wou?d not a4fecz
the riarit of a lessor o?` an oil or gas 1ea s? to obtain a^^--
fei.ttire pursuant to section 5301.332 (prcvides basis a,.d :Iro-
ceciura for fori`eiture and c:ancel.7.ation of natural as.s a^d o::
land leases) (sec. 5301.56(E) ). The bill specifies ehar =rs
provisions wou?ri not apply to any mineral interest be-d by a

cxov'erninental entity (sec. 5301.56(F)).

COMMENT

(S.) Section 530I,56(A)(i) defines a 17'0lder as inc:?udi.a^,c not
only the record holder of a mineral intarest, ^^.:t also any person
who derives tx.ie rights from, or a common source with, the recOrc3
hoiddr and uhose claim does not indicate:, expressly or by c?ear
implicationr that it is adverse to the interest oz tkie record
holder.

(2) Title transactisn, as defited in division (f) ci
section 5301.47 ►; rneans any transaction affecting title to
interest in land, includin® title by will or descent, title wt:
tax deed, or by trustee's, assignee'sr gizardian`s, e.ceCUtc 'sr
acaministrator's, or sheriff's Oeed, or decree of any
well as warranty deed, quit claim cxepd, cir snaartgageW

(3) A dril.lisxa ar mi xirag nêr^mit is apr^rmbt ^ sued uncer

Chapter 1509.. 151 ., or 52 t, (Jxl anc^ Gas, Coal Sur:ar..G Wrtx+ng,
arsd. Other Surface Mining, respecti.ve:ty) of the Revised Code to
the holder to drill an oii or gas we11 or siiine nth.er minerala-

{ sec. 5301 . 56(A)(2)).

10
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(4) 3ectTons 317.18 }r, 3177.201 cfF _° Re,:^_r
forth 13U1 dE'i.: f1Ps i:.o be f i'C]Gtet., 13y a CCit.Y)ty f ^rr'r. c

taina.ng .*.he records c)F ^. -. rea' estace, Zoca^^^fl^
For examp?E, spc.rion 3??.19 requir:es tn^,t a
deeds and 3 aai:y r^g-;:ster cY 1rr,rtgages :be Jer_ t, ^^ c
reccrderalsa is rpsponsi b le fc,r raain I E _r,, ^r n_-.__.-.
index, both direct and reversa, ct tho names 7" .. ,-n 7, 4:
ail instrsments affecting county reax estatF ^µw>
addition, section 317.2C1? provides that ever y r.ct.icc- of
vation of claims filed in the recorder's offide be wco^A^ . a
record book called a"Nctice Index." The b.ill adds Yeferencc•-^ i^^
sec•tion 5301.56 filings in sectians 3'-7.18r 317.20, and 317.2::.,

ACTION DATE JOUP[mA: Es" _._

Introduced
l±eported, S. Judiciary

Q5..28_87
02-1is-88

p. 404
P. 1389

^

#4

4
ASB0223-RSO!cjp
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