
IN THE SUPREME COURT OF OHIO

STATE EX REL. BRIAN EBERSOLE
SHARON VALVONA, AND THOMAS
HAPPENSACK,

Relators,

v.

CITY COUNCIL OF POWELL, OHIO
AND CITY CLERK OF POWELL, OHIO,

Respondents,

THE CEIoTTER AT POWELL CROSSING,
LLC.

Intervening IZespondent.

Case No. 2014-1469

ORIGINAL ACTION
IN MANDAMUS

PEREMPTORY AND/OR
ALTERNATIVE WRIT
REQUESTED

EXPEDITED ELECTIONS
MATTER PURSUANT TO
S. CT. R. PRAC. 12.08

REI.ATORS' MO'I'ION TO COMPEL COMPLIANCE INSTANTER

CHRISTOPHER BURCH (0087852)
Counsel of Record
Callender Law Group
20 S. Third Street, Suite 261
Columbus, OH 43215
T: (614) 300-5300
F: (614) 324-3201
chris@callenderlawgroup.com

Counsel for Relators
Brian Ebersole, Sharon Valvona,
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Counsel of Recor°d
Law Director, City of Powell
Frost Brown Todd
10 W. Broad Street, Suite 2300
Columbus, OH 43215-3484
T: (614) 559-7243
F: (614) 464-1737
ghollins@fbtlavv.com

Counsel for Respondents
City Council of Powell, Ohio
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PHILLIP HA.RTMANN (0059413)
YAZAN ASHWARI (0089565)
JOHN GOTHERMAN (0000504)
Frost Brown Todd
10 W. Broad Street, Suite 2300
Columbus, OH 43215-3484

CounselforAmicus Curiae
The Ohio Municipal League

KRISTEN SOURS (0082212)
17 S. High Street, Suite 700
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CHRISTOPHER L. INGRAM (0086325)
Vorys, Sater, Seymour and Pease LLP
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T: (614) 464-6400
F: (614) 4664-6350
blingram@vorys.colxl
jrmiller@vorys.com
clingram@vorys.com

Counsel for Intervening Respondent The Center
at Powell Crossing.LLC
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MOTION TO COMPEL COMPLIANCE INSTANTER

On September 29, 2014, this Court issued a clear mandate for Respondents to submit the

proposed charter amendment to the electors of Powell, as follows:

It is ordered by the court that the motion for reconsideration in this
case is granted and a writ of mandamus is granted. The city
council and the city clerk are hereby ordered to take all steps
necessary to place the proposed charter amendment on the
November 4, 2014 ballot and to submit the question to those voters
who have already secured absentee voter ballots, consistent with
the opinion rendered herein. Costs assessed to respondents.

This three sentence order is clear and unambiguous: Respondents must "take all steps

necessary" to submit the charter arnendment to the Powell electorate at the November 4, 2014

election.

Now, seven days after this Court's order, Powell City Council refuses to call a special or

emergency meeting for today, October 6, 2014, which may be the last day for the Delaware

County Board of Elections to modify the November 4th, 2014 ballot. Per the communications of

the Powell Law Director, City Council is refusing to call a City Council meeting today on the

incorrect basis that the Powell Charter allows a meeting to be held only "with 24 hours notice."

Exhibit A, email from Powell Law Director Hollins.

The Court's order is clear - and Council cannot delay, and then attempt to justify its

delay, witli citations to technical requirements. State ex rel. Citizens for a Better Portsmouth v.

Sydnor, 61 Ohio St.3d 49, 53 (1991); State ex rel. Committee for Charter Amendment Petition v.

Avon, 81 Ohio St.3d 590, 594 (1998); Morris v. Macedonia City Council, 71 Ohio St.3d 52, 58

(1994); State ex rel. Concerned Citizens for more Professional Govt. v. Zanesville City Council,

70 Ohio St.3d 455, 459 (1994); State ex rel. Jurcisin v. Cotner, 10 Ohio St.3d 171, 173 (1984).
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Failure of Council to act immediately will cause significant prejudice to the Relators.

Tomorrow (October 7th) may be to late to modify ballots issued by the Delaware County Board

of Elections, forcing the issue onto a special election. City Council has admitted that there may

be another attempt at the Board of Elections to question the sufficiency and validity, which

would prejudice Relators with the legal expenses of potentially bringing another extraordinary

writ.

A. "special election" was not ordered by this Court, yet a failure to order immediate

compliance with the Court's September 29th Order could reward City Council's unjustified

delay with exactly that. This Court should immediately compel Council to submit the charter

amendment question to the Board of Elections today, October 6th.

In the alternative, given Council's refusal to follow the Court's prior order, this Court

should order the Board of Elections today, October 6th, to place the charter amendment question

on the November 4th ballot.

C'- MS'VOPH R BURCH (0087852)
Counsel of Re ord
Callender La Group
20 S. Third St eet, Suite 261,
Columbus, OH 43215
T: (614) 300-5300
F: (614) 324-3201
chris@callenderlawgroup.com

Counsel for Relators
Brian Ebersole, Sharon Valvona,
and Thomas Happensack
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CERTIFICATE OF SERVICE

I certify that a copy of the foregoing was served by email delivery this 6th day of

October, 2014, upon the following counsel:

EUGENE HOLLINS
JENNIFER B. CROGHAN
Frost Brown Todd
10 W. Broad Street, Suite 2300
Columbus, OH 43215-3484
ghollins@fbtlaw.com

Counsel for Respondents
City Council of Powell, Ohio
and City Clerk o,f'Powell, Ohio

PHILLIP HARTMANN
YAZAN ASHWARI
JOI-IN GOTHERMAN
Frost Brown. Todd
10 W. Broad Street, Suite 2300
Columbus, OH 43215-3484
phartmann@fbtlaw.com

Counsel for Amicus Curiae
The Ohio Municipal League

BRUCE L. INGRAM
JOSEPH R. MII,LER
CHRISTOPHER L. INGRAM
Vorys, Sater, Seymour and Pease LLP
52 E. Gay Street
Columbus, OH 43216
blingram@vorys.com
jrmiller@vorys.com
clingram@orys.com

Counsel for Intervening Respondent The
Center at Powell Crossing LLC

KRISTEN SOURS
17 S. High Street, Suite 700
Columbus, OH 43215
kklaus@ohiohba.com

Counsel. f'or Amicus Curiae
Building Industry Association
of Columbus and The Ohio
Homebuilders Association 700

CHRISTOPH B. BURCH
C.ounsel f'or R lat®rs



Subject: RE: Compliance with the Court's orelers
From: Hoilins, Eugene L. To: Christopher Burch, Esq. - Date: October 6, 2014 at 11:26 AM

Chris,

We have consulted with our client. Pursuant to Section 4.08 of the Charter, _special meetings of Council may be held
with 24 hours notice to all Council members, media and the public, and the purpose of the meeting must be stated in
the notice. Since the first opportunity for a special meeting would be tomorrow, we will pass the ordinance at the
regular meeting tomorrow. I will forward a copy of the final draft of the ordinance that will be presented to Council at
my earliest convenience to ensure your clients that the Charter Amendment petition will be forwarded to the Board of
Elections.

Thank you for your attention and cooperation with regard to this matter.

Gene

Eugene L. Hol&ins
Attorney at Law I Frost Brovvn Todd LLC

One Columbus, Suite 2300 110 West Broad Street I Columbus, OH 43215-3484
614.559.7243 Direct 1614.464.1211 Main 1 614.464.1737 Fax
ahollins(Wbtlaw.com I www.frostbrowntodd.com

From: Christopher Burch, Esq. [mailto:christlcallenderlawgroup.com]
Sent: Monday, October 06, 2014 11:08 AM
Tca: Hollins, Eugene L.
Cc: cbetts@co.delaware.ah,us; King, Andrew; Croghan, Jennifer B.
Subject: Compliance with the Court's orders

Dear Gene:

This morning, your clients' motion for clarification and/or reconsideration was denied by the Court. I have attached a copy of
the Court's Order to this email.

As you know, given the short timeframe before voting begins, time is of the essence. Please let me know immediately of your
clients' intentions concerning compliance with the Court's order, issued last Monday, September 29th, directing City Council
and the Clerk to take "all steps necessary" to place the charter amendment issue on the November 4, 2014 ballot. Please
also provide your intentions to the Delaware County Board of Elections, whose counsel I have CC'ed herein.

All best,

Chris

Christopher B. Burch
Attorney at Law
Callender Law Group
20 S. Third St. Suite 261
Columbus, OH 43215
(614) 300-5300

Confidentiality Notice: This email is privileged, confidential or exempt from disclosure. If you are not the intended recipient,
any disclosure, copying, distribution, or use of this email (including any reliance on it) is prohibited. If you received this email
in error, please immediately contact the sender and delete the material in its entirety. Thank you.


	page 1
	page 2
	page 3
	page 4
	page 5
	page 6

